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JUDGES 


OF  THE  COURTS  REPORTED  DURING  THE  PERIOD  COVERED 

BY  THIS  VOLUME 


ABIZOKAp-Supram*  Court 
HENRY  D.  ROSS,  CHlxr  JuSTiei. 
JUWXK8, 
D.  L.  CUNNINGHAM. 
ALFRED  FRANKLIN. 

OAUFOBNIA— Supronno  Court 
P.  M.  ANGELLOTTI,  Cnirr  JnsTlCM. 
AasociATi  JusTica*. 
r.  W.  HENSHAW. 
LUCIEN  SHAW. 
W.  G.  LORIGAN. 
M.  C.  SLOSS. 
HENRY  A.  MBt,VIN. 
WILLIAM  P.  LAWLOR. 

Diatriot  Court*,  of  Appeal. 

Firtt  DitMct. 
THOS.  J.  LENNON,  Prssidino  JnsTica.  . 
F.  H.  KERRIGAN.! 
JOHN  E.  RICHARDS. 

Second  Diatrict. 
N.  P.  CONREY,  PRESiDiNo  Jusnci. 
VICTOR  B.  SHAW. 
W.  P.  JAMES. 

Third  DUtrict. 
N.  P.  CHIPMAN,  PREStDiNo  JnancB. 
B.  C.  HART. 
A.  G.  BURNETT. 

COLORADO— Suprama  Court 

WILLIAM  H.  QABBERT,  CHIxr  JnSTICB. 

ABSOCIATB  JUSTICBS. 

S.  HARRISON  WHITE. 
WILLIAM  A.  HILL. 
JAMBS  E.  GARRIQUEa 
TULLY  SCOTT. 
JAMES  H.  TELLER. 
■     MORTON  S.  BAILEY. 

IDAHQ— Suprema  Court 
ISAAC  N.  SULLIVAN,  Ckixf  JusTlca. 

JU8TICX8. 

AUFKED  BUDOR 
WILLIAM  M.  MORGAN. 

KANSAS— Su prams  Court 
WILLLUI  A.  JOHNSTON,  Canr  jDsnoi. 

XtrSTICBS, 

ROUSSEAU  A.  BURCH. 
HENRY  F.  MASON. 
SILAS  PORTER. 
JUDSON  S.  WEST. 
JOHN  ILARSHALL. 
JOHN  S.  DAWSON. 


MONTANA— Suproma  Court 
THBO.  BRANTLY,  CHiar  JOSTICB. 

ABSOCIATB  JUSTICBS. 

SYDNEY  SANNER. 
WM.  L.  HOLLOWAT. 

NSV ASA— Suprema  Court 
F.  H.  NORCROSS,  CHnnr  Jmnum. 

ASaoCIATS  JUSTICES. 
p.  A.  MCCARRAN. 
•  BEN  W.  COLEMAN. 

N15W  MEXICO— Suprame  Court 

CLARENCE  J.  ROBERTS,  CHnr  JnanOL 
JU8TICBS. 
RICHARD  H.  HANNA. 
FRANK  W.  PARKER. 

OKIiAHOMA- Suprema  Court 

MATTHEW  J.  KANE,  Chizf  JTJSTIOI. 
J.  F.  SHARP,  VICB  CHixr  JUSTICI. 

A8B0CIATE  JVSTICBa. 

JOHN  B.  TURNER. 
SUMMERS  HARDY. 
CHAa  M.  THACKBR 

BUPRSJIB  C017BT  COUMISBIOiaBS. 

Divition  No.  1. 

PHIL.  D.  BREWER. 
WM.  A.  COLLIER. 
NESTOR-  RUMMON3. 

Divtaion  No.  t. 

C.  A.  GALBRAITH. 
JNO.  DEVEREUX.' 
SAM  HOOKER.' 
RUTHERFORD  BRETT. 

Divifion  ^o.  S. 

GEO.  B.  RITTENHOUSBL 
JNO.  B.  DUDLEY. 
W.  R.  BLEAKMORB. 

Division  No.  t. 

J.  C.  ROBBERTS. 
CHAS.  Q.  WATTS. 
FRANK  MATHEWS. 

Divition  No.  f.* 
TOM  D.  McKEOWN. 
CHAS.  B.  WILSON,  3M. 
W.  C.  CROW. 

DivitUm  So.  <•• 
W.  H.  BROWN. 
W.  M.  BOLES. 
JESSE  M.  HATCHETT. 


*J.  D.  Murphy  served  as  Judge  pro  tern. 

*  Resigned. 

'Appointed  Januarr  i,  U16. 


'Term  expired  October  1,  1916. 
'Term  expired  January  IE,  1AU> 
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OKXiAHOHA/— Criminal  Court  of  Appaals. 
THOMAS  H.  DOTLB,  PrksidWO  JUDOa. 

ASSOdATX    JU1MZ8. 

HENRY  M.  FURMAN. 
JAS.  R.  ARMSTRONG. 

OREOOH— Suproma  Court. 

VRANK  A.  MOORB,  CKOr  JOBTid. 

Department  1. 

OEORQB  B.   BURNETT,   PnJCSiDlNa  JUPOa. 

ASSOCIATB  JUDGBB. 

THOMAS  A.  McBRIDB. 

HENRY  U  BENSON. 

Department  f. 
SOBERT  EIAKIN,  Fkksidino  Jusoa. 
AS80CIATI   JVDOKS. 
HENRY  J.  BEAN. 
LAWRENCE  T.  HARRI& 

UTAH— Suprama  Court. 
D.  N.  STHAUP,    CBixr  jnsTica. 

JnSTICBS. 

J,  B.  FRICK 

WM.  M.  MCCARTY. 


WA8HIKGTOK— Suprama  Cour^ 

OEOROE  B.  MORRIS,  CHiar  Justice 
Deportment  i.* 

ABSOCIATB  JT78TICBB. 
HARK  A.  FULLERTON. 
WALLACE  MOUNT. 
STEPHEN  J.  CHADWICK. 
OVERTON  O.  ELLIS. 

Deportment  (.* 
ABSOCIATS  JUBTIOS. 

EMMETT  N.  PARKEB. 
JOHN  P.  MAIN. 
O.  R.  HOLCOMB. 
FREDERICK  BATTSMAN. 


WTOUUro— Suprama  Court. 
CHARLEIS  N.  POTTEaS.  CHor  Jxjtmm, 

ABSOCIATB  JUSTICaO. 


•CYRUS  BEARD. 
RICHARD  H.  SCOTT. 


•Term  bcBlnnlng  Octobw  11.  UU. 
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COURT  RULES 


SUPREME  COURT  OF  NEVADA 


Adopted  September  1,  1879,  with  Amendments  of  October  25,  1911, 
Which  Became  Effective  April  1,.  1912 


RULB  I. 

1.  Applicants  for  license  to  practice  as  at- 
torneys and  connselors  will  be  examined  in 
open  court  on  the  first  day  of  tbe  term. 

2.  Examination  for  Attorney  at  Law — The 
Supreme  Court,  upon  application  of  the  dis- 
trict judge  of  any  judicial  dlstrtct,  will  ap- 
point a  committee  to  examine  persons  apply- 
ing toi  admission  to  practice  as  attorneys 
and  counselors  at  law.  Such  committee  will 
consist  of  the  district  judge  and  at  least  two 
attorneys  resident  of  the  district. 

Tbe  examination  by  the  committee  so  ap- 
pointed shall  be  conducted  and  certified  ac- 
cording to  the  followtog  rules: 

Examination  hy  Committee— The  appli- 
cant shall  be  examined  by  the  district  judge 
and  at  least  two  others  of  the  committee, 
and  the  questions  and  answers  must  be  re- 
duced to  writing. 

No  intimation  of  the  questions  to  be  asked 
must  be  given  to  the  applicant  by  any  mem- 
ber of  the  committee  previous  to  the  exami- 
nation. 

Examination  to  Embrace — ^The  examina- 
tion shall  embrace  the  following  subjects: 

1.  The  history  of  this  state  and  o(  the 
United  States; 

2.  The  constitutional  relations  of  the  state 
and  federal  governments; 

3.  The  jurisdiction  of  the  various  courts 
of  this  state  and  of  the  United  States ; 

4.  The  various  sources  of.onr  municipal 
law; 

5.  The  general  principles  of  the  common 
law  relating  to  property  and  personal  rights 
and  obligations; 

6.  The  general  grounds  of  equity  jurisdic- 
tion and  principles  of  equity  jurisprudence; 

7.  Bules  and  principles  odC  pleadings  and 
evidence; 

8.  Practice  under  the  Civil  and  Criminal 
Codes  of  Nevada; 

9.  Remedies  in  hypothetical  cases; 

10.  The  course  and  duration  of  the  appli- 
cant's studies. 

Admission  of  Attorneys  from  Otlter  Juris- 
dictions— One  who  has  been  admitted  upon  a 
creditable  examination  in  any  other  state, 
territory,  or  foreign  country  requiring  such 
examination,  where  the  common  law  of  Eng- 
I  land  is  the  basis  of  jurisprudence,  may  ap- 
ply to  be  licensed  iq  this  state,  provided  his 


affidavit  of  such  admission  or  his  certificate 
showing  the  same,  together  with  satisfactory 
evidence  of  good  moral  character  and  a  rec- 
ommendation from  a  judge  before  whom  he 
last'  practiced,  may  be  deemed  sufficient  to 
entitle  him  to  admission  to  practice  In  all 
the  courts  of  this  state. 

3.  The  examiners  will  not  be  expected  to 
go  very  much  at  large  int6  the  details  of 
these  subjects,  but  only  sufficiently  so  fairly 
to  test  the  extent  of  the  applicant's  knowl- 
edge and  the  accuracy  of  his  understanding 
of  those  subjects  and  books  which  he  has 
studied. 

4.  Examination  by  Committee — When  the 
examination  is  c<Hnpleted  and  reduced  to 
writing,  the  examiners  will  return  it  to  this 
court,  accompanied  by  their  certiflcate  show- 
ing whether  or  not  the  applicant  is  of  good 
moral  character  and  has  attained  his  ma- 
jority, and  is  a  bona  fide  resident  of  this 
state.  Such  certiflcate  shall  also  contain  tbe 
facts  that  tbe  applicant  was  examined  in  the 
presence  of  the  committee;  that  he  had  no 
knowledge  or  Intimation  of  the  nature  of 
any  of  the  questions  to  be  propounded  to  him 
before  the  same  were  asked  by  the  com- 
mittee, and  that  the  answers  to  each  and  all 
the  questions  were  taken  down  as  given  by 
the  applicant  without  reference  to  any  books 
or  other  outside  aid. 

5.  Fee  to  be  Deposited  Before  Examina- 
Mo«r— The  fee  of  thirty-five  dollars  for  li- 
cense must  In  all  cases  be  deposited  with  the 
clerk  of  the  court  before  the  application  is 
made,  to  be  returned  to  the  applicant  in  case 
of  rejection. 

6.  Oath  of  Attcrney— In  addlttcm  to  the 
constitutional  oath  or 'affirmation,  attorneys, 
before  being  admitted  to  practice,  shall  take 
tbe  following  oath  or  affirmation: 

1.  That  I  will  maintain  tbe  respect  due  to 
courts  of  justice  and  judicial  officers; 

2.  That  I  will  counsel  and  maintain  such 
actions,  proceedings,  and  defenses  only,  as 
appear  to  me  legal  and  just;  except  the  de- 
fense of  a  person  charged  with  a  public  of- 
fense; 

3.  To  employ  for  the  purpose  of  maintain- 
ing the  causes  confided  to  me,  such  means 
only  as  are  consistent  with  truth,  and  never 
to  seek  to  mislead  the  judge  by  any  artifice 
or  false  statemoit  of  facts  or  law; 
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i.  That  I  will  maintain  Inrlolate  the  confi- 
dence and,  at  every  peril  to  myself,  preserre 
the  secrets  of  my  client; 

5.  That  I  will  abstain  from  all  offensive 
personality,  and  advance  no  f^ct  prejudicial 
to  the  honor  or  reputation  of  a  party  or  wit- 
ness, unless  required  by  the  Justice  of  the 
cause  with  which  I  am  charged; 

6.  That  I  will  never  reject,  from  any  con- 
sideration personal  to  myself,  the  cause  of 
the  defenseless  or  oppressed.  So  help  me 
God.    (As  amended,  October  25,  191L) 

RUIJI  U. 

FiUng  Tratuoript — ^The  transcript  of  the 
record  on  appeal  shall  be  filed  within  thirty 
(SO)  days  after  the  appeal  has  been  -per- 
fected  and  the  statement  settled,  if  there  be 
one.    (As  amended,  October  25,  1911.) 

BULB  HL 

1.  Appeal  may  he  Dismissed — Can  be  Re- 
stored— ^If  the  transcript  of  the  record  be  not 
filed  within  the  time  prescribed  by  rule  II, 
the  appeal  may  be  dismissed  on  motion  with- 
out notice.  A  cause  so  dismissed  may  be 
restojred  during  the  same  term,  upon  good 
cause  shown,  on  notice  to  the  opposite  par- 
ty ;  and,  upon  good  cause  shown,  on  notice  to 
the  opposite  party  and,  unless  so  restored, 
the  dismissal  shall  be  final  and  a  bar  to  any 
other  appeal  from  the  same  order  or  Judg- 
ment 

2.  How  Restored — On  such  motion  there 
shall  be  presented  the  certificate  of  the  clerk 
below,  under  the  seal  of  the  court,  certify- 
ing the  amount  or  character  of  the  Judgment; 
the  date  of  its  rendition ;  the  fact  and  date 
of  the  filing  of  the  notice  of  appeal,  to- 
getbttr  with  the  fact  and  date  of  service 
thereof  on  the  adverse  party,  and  the  charac- 
ter of  the  evidence  by  which  said  service  ap- 
pears; the  fact  and  date  of  the  filing  of  the 
undertaking  on  appeal ;  and  that  the  same 
is  in  due  form;  the  fact  and  time  of  the  set- 
tlement of  the  statement,  if  there  be  one; 
and  also  that  the  appellant  has  received  a 
duly  certified  transcript,  or  that  he  has  not 
requested  the  clerk  to  certify  to  a  correct 
transcript  of  the  record,  or.  If  he  has  made 
such  request,  that  he -has  not  paid  the  tees 
therefor,  if  the  same  have  been  demanded. 
(As  amended,  October  25,  1911.) 

BULB  IV. 

1.  Printed  Transcripts — All  transcripts  of 
record  in  dvil  cases,  when  printed,  shall  be 
printed  on  unruled  white  paper,  ten  inches 
long  by  seven  Inches  wide,  with  a  mar^  on 
the  outer  edge  of  not  less  than  one  inch. 
The  printed  page  shall  not  be  less  than  seven 
inches  long  and  three  and  one-half  inches 
wide.  The  tollos,  embracing  ten  lines  each, 
shall  be  numbered  tiasn  the  commencement 
to  the  end,  and  the  numbering  of  the  folios 
shall  be  printed  between  lines  or  on  the  mar^ 


gin.    Nothing  smaller  than  minion  type  lead- 
ed shall  be  used  In  printing. 

2.  Transcripts  in  Criminal  Cases — ^Tran- 
scripts in  criminal  cases  may  be  printed  in 
like  manner  as  prescribed  for  civil  cases ;  or, 
if  not  printed,  shall  be  written  on  one  side 
only  of  transcript  paper,  sixteen  inches  long 
by  ten  and  one-half  inches  in  width,  with  a 
margin  of  not  less  than  one  and  one-half 
inches  wide,  fastened  or  bound  together  on 
the  left  sides  of  the  pages  by  ribbon  or  tape, 
so  that  the  same  may  be  secured,  and  every 
part  conveniently  read.  The  transcript  if 
written,  shall  be  in  a  tsAi,  legible  hand,  and 
each  paper  or  order  shall  be  separately  in- 
serted. 

3.  To  be  Indemed — ^The  pleadings,  proceed- 
ings, and  statement  shall  be  chronologically 
arranged  ,ln  the  transcript,  and  each  tran- 
script shall  be  prefaced .  with  an  alphabeti- 
cal index,  specifying  the  folio  of  each  sepa- 
rate paper,  order,  or  proceeding,  and  of  the 
testimony  of  each  witness;  and  the  tran- 
script shall  have  at  least  one  blank  fly-sheet 
cover. 

4.  Cannot  he  Filed — No  record  which  fails 
to  conform  to  these  rules  shall  be  received 
or  filed  by  the  clerk  of  the  court.  (As  amend- 
ed, October  26, 19U.) 

RULE  V. 
Printing  Transcripts — The  written  tran- 
script in  dvil  causes,  together  with  sufficient 
funds  to  pay  for  the  printing  of  the  same, 
may  be  transmitted  to  the  clerk  of  this  court 
The  clerk,  upon  the  receipt  thereof  shall  file 
the  same  and  cause  the  transcript  to  be 
printed,  and  to  a  printed  copy  shall  annex 
his  certificate  that  the  said  printed  tran- 
script Is  a  full  and  correct  copy  of  the  tran- 
script furnished  to  him  by  the  party;  and 
said  certificate  shall  be  prima  facie  evidence 
that'  the  same  is  correct.  The  said  printed 
copy  so  certified  shall  also  be  filed,  and 
constitute  the  record  of  the  cause  In  this 
court  subject  to  be  corrected  by  reference 
to  the  written  transcript  on  file. 

BULB  VI. 
L  Cost  of  Typevoriting  or  Printing  Tranr- 
scripts — ^The  expense  of  printing  or  typewrit- 
ing transcripts,  affidavits,  briefs,  or  other 
papers  on  appeal  in  civil  causes  and  plead- 
ings, affidavits,  briefs,  or  other  papers  con- 
stituting the  record  ta  original  proceedings 
upon  which  the  case  is  heard  in  this  court, 
required  by  these  rules  to  be  printed  or  type- 
written, shall  be  allowed  as  costs,  and  taxed 
in  bills  of  costs  in  the  usual  mode;  provided, 
that  no  greater  amount  than  twenty-five 
cents  per  folio  of  one  hundred  words  shall  be 
taxed  as  costs  for  printing,  and  no  greater 
amount  than  twelve  and  one-half  cents  per 
folio  for  one  copy  only  shall  be  taxed  as 
costs  for  typewriting.  All  other  costs  to  be 
taxed  by  the  derk  in  accordance  with  the  fee 
bill. 
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2.  To  Serve  Coit  Bftt,  WA«»— Either  party 
desiring  to  recover  as  costs  hla  expenses  for 
printing  or  typewriting  In  any  cause  In  this 
court,  shall  within  five  days  after  the  de- 
cision of  the  cause,  fUe  with  the  clerk  and 
serve  upon  the  opposite  imrty  a  verified  cost 
bill,  setting  forth  or  staUng  the  actual  cost 
of  such  printing  or  typewriting,  and  no 
greater  amount  than  such  actual  cost  shall 
be  taxed  as  costs. 

3.  Mode  of  OijecUna  to  Ootte—lt  either 
party  desires  to  object  to  the  costs  claimed 
by  the  opposite  party,  be  Bball,  within  ten 
days  after  the  service  upon  him  ot  a  copy 
of  the  cost  bill,  file  with  the  clerk  and  serve 
his  objections.  Said  objectiona  shall  be 
heard  and  settled  and  the  costs  taxed  by  the 
clerk.  An  appeal  may  be  taken  from  the  de- 
cision of  the  clerk,  either  by  written  notice 
of  five  days,  or  orally  and  instanter,  to  the 
Justices  of  this  court,  and  the  decision  of 
such  Justices  shall  be  final.  If  there  be  no 
objections  to  the  costs  claimed  by  the  party 
entitled  thereto,  they  shall  be  taxed  as  claim- 
ed in  hls'cast  bill. 

'4.  Indorsed  upon  Renn^tUur—in  all  cases 
where  a  remittitur  or  other  final  order  is  sent 
to  a  district  court  or  other  inferior  tribunal, 
the  coBtsw)f  the  party  entitled  thereto  as  tax- 
ed by  the  clerk  shall  be  indorsed  upon  such 
remittitur  or  order,  and  shall  be  collected 
as  other  costs  in  sudi  district  court,  or  other 
Inferior  court  or  tribunal,  and  shall  not  be 
subject  to  retaxation  in  such  district  court 
or  other  tribunal.  (As  amended,  October  25, 
1011.) 

BULB  VIL' 

To  Correct  Error  in  Transcript — ^For  the 
purpose  of  correcting  any  error  or  defect  in 
the  transcript  from  the  court  below,  either 
party  may  suggest  the  same,  in  writing,  to 
this  court,  and,  upon  good  cause  shown,  ob- 
tain an  order  that  the  proper  clerk  certify 
to  the  whole  or  part  of  the  record  as  may 
be  required,  or  may  produce  the  same,  duly 
certified,  without  sndi  order.  If  the  at- 
torney of  the  adverse  party  be  absent,  or  the 
fact  of  the  alleged  error  or  defect  be  disput- 
ed, the  snggestioo,  except  when  a  certified 
copy  is  produced  at  the  time,  must  be  accom- 
panied by  an  aSldavlt  showing  the  existence 
of  the  error  or  defect  alleged. 

BULB  Till. 

Emseptions — Diminution  of  Record — Ex- 
ceptions or  objections  to  the  transcript,  state- 
ment, the  undertaking  on  appeal,  notice  of 
appeal  or  to  its -service  or  proof  of  service, 
or  any  technical  exception  or  objection  to  the 
record  affecting  the  right  of  the  appellant  to 
be  heard  on  the  points  of  error  assigned, 
which  might  be  cured  on  suggestion  of  dimi- 
nution of  the  record,  must  be  taken  at  the 
first  term  after  the  transcript  la  filed,  and 
must  be  noted  in  the  written  or  the  printed 
points  of  the  leapondent,  and  filed  at  least 


one  day  before  tbe  argument,  or  they  will 
not  be  regarded. 

BULB  IX. 

Bubititution  in  Case  of  Death — Upon  the 
death  or  other  disability  of  a  party  pending 
an  appeal,  hla  representative  shall  be  sub- 
stituted In  the  suit  by  suggestion  In  writing 
to  the  court  on  the  part  of  such  representa- 
tive, or  any  party  on  the  record.  Upon  the 
entry  of  such  suggestion,  an  o(der  of  substi- 
tution shall  be  made  and  the  cause  shall 
proceed  as  in  other  cases. 

BULB  X. 

1.  Calendar  to  Consist  of — Upon  Motion — 
The  calendar  of  each  term  shall  consist  only 
of  those  cases  In  which  the  transcript  shall 
have  been  filed  on  or  before  the  first  day 
of  the  term,  unless  by  written  consent  of  the 
parties;  provided,  that  all  cases,  both  dvil 
and  criminal,  in  which  the  appeal  has  been 
perfected  and  the  statement  settled,  as  pro- 
vided in  rule  n,  and  tbe  transcript  has 
not  been  filed  before  the  first  day  of  the 
term,  may  be  placed  on  the  calendar,  on  mo- 
tion of  either  party,  after  ten  days'  written 
notice  of  sudi  motion,  and  upon  filing  the 
transcript 

2.  Causes  shall  be  placed  on  the  calendar 
in  tbe  order  In  which  the  transcripts  are 
filed  by  the  clerk. 

3.  The  calendar  shall  be  called  on  the  first 
day  of  each  term  and  cases  set  for  oral  argu- 
ment upon  a  day  certain,  upon  request  of 
counsel  uiion  either  side  of  the  case,  or  upon 
stipulation,  subject  to  the  approval  of  the 
court  Requests  for  settings  may  be  made 
by  counsel  in  open  court  or  by  written  com- 
munication addressed  to  the  clerk.  Upon 
stipulation  of  counsel,  subject  to  the  approval 
of  the  court  cases  may  be  submitted  on 
briefs  filed  without  oral  argument  Where 
no  request  ia  made  by  stipulation  or  other- 
wise for  the  setting  of  a  case,  the  same 
may  be  passed  or  be  set  by  the  court  of  its 
own  motion.    (As  amended,  October  25, 1911.) 

BULB  XI. 

1.  Time  for  Appellant  to  Serve  Brief- 
Respondent — Within  fifteen  days  after  the 
filing  of  tbe  transcript  on  appeal  in  any  case, 
the  appellant  shall  file  and  serve  his  points 
and  authorities  or  brief;  and  within  fifteen 
days  after  the  service  of  appellant's  points 
and  authorities  or  brief,  respondent  shall 
file  and  serve  his  points  and  authorities  or 
brief;  and  within  fifteen  days  thereafter, 
appellant  shall  file  and  serve  his  points  and 
authorities  or  brief  in  reply,  after  which  the 
case  may  be  argued  orally. 

2.  The  points  and  authorities  shall  contain 
such  brief  statement  of  the  facts  as  may  be 
necessary  to  explain  the  points  made. 

3.  Oral  Argument — ^The  oral  argument 
may,  in  tbe  discretion  of  tbe  court  be  limit- 
ed to  the  printed  or  typewritten  points  and 
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authorities  or  brieft  filed,  and  a  failure  by 
either  party  to  file  points  and  authorities  or 
briefs  under  the  provisions  of  this  rule  and 
within  the  time  herein  provided,  shall  be 
deemed  a  waiver  by  such  party  of  the  right 
to  orally  argue  the  case,  and  such  party  shall 
not  recover  cost  for  printing  or  typewriting 
any  brief  or  points  and  authorities  In  the 
case.  Counsel  shall  not  read  from  decisions 
nor  argue  more  than  one  hour  on  each  side 
without  permission  of  the  court 

4.  No  more  than  two  counsel  on  a  side 
wUl  be  heard  upon  the  oral  argument,  except 
by  special  permission  of  the  court,  but  each 
defendant  who  haa  appeared  separately  In 
the  court  below  may  be  heard  through  bis 
own  counsel. 

Sk.  Optional  in  Criminal  Catet — ^In  crim- 
inal cases  It  Is  left  optional  with  counsel  ei- 
ther to  file  written,  printed,  or  typewritten 
points  and  authorities  or  briefs. 

6.  When  Bubmitted — When  the  oral  argu- 
ment is  concluded,  the  case  shall  be  submit- 
ted for  the  decision  of  the  court 

7.  Stipulation  as  to  Time— The  times  here- 
in provided  for  may  be  shortened  or  extend- 
ed by  stipulation  of  parties  or  order  of  court, 
or  a  Justice  thereof.  (As  amended,  October 
25, 19U.) 

RULE  XII. 

Printing  and  Paper  to  be  Uniform — ^In  all 
cases  where  a  paper  or  document  is  required 
by  these  rules  to  be  printed,  it  shall  be  print- 
ed upon  similar  paper,  and  in  the  same  style 
and  form  (except  the  numbering  of  the  folios 
in  the  margin)  as  is  prescribed  for  the  print- 
ing of  transcripts. 

RULE  XIIL 

Number  of  Copies  to  be  Filed — Besides  the 
original,  there  shall  be  filed  five  copies  of 
all  printed  transcripts,  briefs,  and  points  and 
authorities,  which  copies  shall  be  distribut- 
ed by  the  clerk.  (As  amended,  October  25, 
1911.) 

RULE  XIV. 

Opinions  Recorded — ^All  opinions  delivered 
by  the  court,  after  having  been  finally  cor- 
rected, shall  be  recorded  by  the  clerk. 

RULE  XV. 

Rehearing — Remittitur  to  Issue,  When — 
ITime  may  be  Shortened  or  Extended — ^All 
motions  for  a  rehearing  shall  be  upon  pe- 
tition in  writing,  and  filed  with  the  clerk 
within  fifteen  days  after  the  final  Judgment 
Is  rendered,  or  order  made  by  the  court, 
and  publication  of  its  opinion  and  decision. 
Personal  service  or  service  by  mall  upon 
counsel  of  a  copy  of  the  opinion  and  dedsion 
shall  be  deemed  the  equivalent  of  publica- 
tion. The  party  moving  for  a  rehearing 
shall  serve  a  copy  of  the  petition  upon  op- 
posing couns^,  who  within  ten  days  there- 
after may  file  a  reply  to  the  petition,  and 
no  other  argument  shall  be  beard  thereon. 


No  remittitur  or  mandate  to  the  court  below 
shall  be  Issued  until  the  expiration  of  the 
fifteen  days  herein  provided,  and  declslona 
upon  the  petition,  except  upon  special  order. 
The  times  herein  provided  for  may  be  short- 
ened or  extended,  for  good  cause  shown,  by 
order  of  court 

RULE  XVL 

Opinion  To  be  Transmitted — ^Where  a  Judg- 
ment is  reversed  or  modified,  a  certified  copy 
of  the  opinion  in  the  case  shall  be  transmit- 
ted, with  the  remittitur,  to  the  court  below. 

RULE  XVIL 

No  Paper  to  be  Taken  Without  Order-^ 
No  paper  shaU  be  taken  from  the  couri  room 
or  clerk's  oflSce,  except  by  order  of  the 
court,  or  of  one  of  the  Justices.  No  order 
will  be  made  for  leave  to  withdraw  a  tran- 
script for  examination,  except  up<»i  written 
consent  to  be  filed  with  the  clerk. 

RULE  XVIIL 

Writ  of  Error,  or  Certiorari — No  writ  of 
error  or  certiorari  shall  be  Issued,  except  upon 
order  of  the  court,  upon  petition,  showing  a 
proper  case  for  Issuing  the  same. 

» 

RULE  XIX. 
Writ  of  Error  to  Operate  as  Supersedeas— 
Where  a  writ  of  error  is  Issued,  upon  filing 
the  same  and  a  sufficient  bond  or  undertak- 
ing with  the  clerk  of  the  court  below,  and 
upon  giving  notice  thereof  to  the  opposite 
party  or  his  attorney,  and  to  the  sheriff.  It 
shall  operate  as  a  supersedeas.  The  bond  or 
undertaking  shall  be  substantially  the  same 
as  required  In  cases  on  appeal. 

RULE  XX. 

When  Returnable — ^The  writ  of  error  shall 
be  returnable  within  thirty  days,  unless 
otherwise  specially  directed. 

RULE  XXL 
To  Apply— Ihe  rules  and  practice  of  this 
court  respecting  appeals  shall  apply,  so  far 
as  the  same  may  be  applicable,  to  proceed- 
ings upon  a  writ  of  error. 

RULE  XXIL 
Time  Concerning  Writ— The  writ  shall  not 
be  allowed  after  the  lapse  of  one  year  from 
the  date  of  the  Judgment,  order,  or  decree 
which  is  sought  to  be  reviewed,  except  under 
special   circumstances. 

RULE  xxin. 

Concerning  Change  of  Venue — AddttUmat 
Notice  Given — ^Appeals' from  orders  granting 
or  denying  a  change  of  venue,  or  any  other 
interlocutory  order  made  before  trial,  will 
be  heard  at  any  regular  or  adjourned  term, 
upon  three  days'  notice  being  given  by  either 
appellant  ox  respondent,  when  the  parties 
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live  within  twenty  miles  of  Carson.  When 
the  party  served  resides  more  than  twenty 
miles  from  Carson,  an  additional  day's  notice 
will  be  required  for  each  fifty  miles,  or  frac- 
tion of  fifty  miles,  from  Carson. 

RULE  XXIV.  ' 

Jfotice  of  Motion — In  all  cases  where  notice 
of  a  motion  is  necessary,  unless,  for  good 
cause  shown,  the  time  is  shortened  by  an 
order  of  one  of  the  justices,  the  notice  shall 
be  five  days. 

RULE  XXV. 

1.  Traiucriptt  may  be  Tvpewritten — To  J>e 
Bound  in  Boards  with  Flexible  Baoka — All 
transcripts  of  the  record  in  any  action  or 
proceeding  may  be  typewritten.  The  type- 
writing shall  be  the  first  Impression,  clearly 
and  legibly  done,  with  best  quality  of  black 
Ink,  In  type  not  smaller  than  small  pica,  up- 
on a  good  quality  of  typewriting  paper,  thir- 
teen inches  long  by  eight  Inches  wide,  bound 
In  boards  with  fiexible  backs,  in  volumes  of 
a  size  suitable  for  convenient  handling  and 
ready  reference,  and  arranged  and  Indexed 
as  required  by  the  rules  of  this  court 
When  BO  typewritten  such  transcript,  in  the 
discretion  of  the  party  appealing,  need  not 


be  printed,  but,  if  printed,  all  the  rules  con- 
cerning the  same  shall  still  apply  thereto. 

2.  Briefs  may  be  Typewritten — Briefs  and 
points  and  authorities,  Instead  of  being 
printed,  may  be  typewritten  upon  the  same 
paper  and  in  the  same  style  and  form  as  is 
prescribed  for  typewritten  transcripts. 

3.  Coi>v  to  be  Served — Two  Copies  to  be 
Filed — When  so  typewritten,  but  one  copy 
of  such  transcript  need  be  filed  In  the  case; 
but  a  copy  thereof  shall  be  served  upon  the 
opposite  party.  Two  copies  of  the  briefs  and 
points  and  authorities — viz.,  the  first  impres- 
sion and  a  copy  thereof — shall  be  filed  with 
the  clerk,  and  a  copy  shall  be  served  upon 
each  opposite  party  who  appeared  separately 
in  the  court  'below.  (As  amended,  October 
25,  1911.) 

RULE  XXVI. 
Payment  of  Advance  Fee  Required — Clerk 
Prohibited  from  Filing — No  transcript  or 
original  record  shall  be  filed  or  cause  regis- 
tered, docketed,  or  entered  until  an  ad- 
vance fee  of  twenty-five  dollars  Is  paid  Into 
the  clerk's  office,  to  pay  accruing  costs  of 
suit.  The  clerk  of  the  court  Is  prohibited 
from  filing  or  registering  any  record  without 
first  having  received  as  a  deposit  the  afore- 
said fee. 
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(171  CaL  UT) 
WILSON  ▼.  HOTOHKISS. 


(S.  F.  6786.) 


(Sapreme  Court  of  CaUfomia.     Dec.  24,  1915. 
Behearing  Denied  Jan.  20,  1916.) 

1.  Frauds,  Statute  of  «s»89  —  Sale  ov 
Goods— AccBFTANOK— Words. 

Under  the  statute  of  frands  providing  that 
sales  of  personal  property  for  a  price  of  $200 
or  more  shall  be  invalid  unless  there  be  some 
written  memoraadnm,  except  where  the  buyer, 
accept!  part  of  the  goods,  the  mere  words  of  the 
buyer,  who  was  already  the  pledgee  in  posses- 
sioo,  or  proof  of  his  acts  of  dominion  over  the 
property  inconsistent  with  his  former  rights  as 
pledgee,  might  establish  a  transfer  of  possession 
Rom  that  of  a  pledgee  to  that  of  complete  own- 
ership. 

[Ed.  Note. — For  other  cases,  see  Frauds,  Stat- 
ute of.  Cent  Dig.  tl  165-178;  Dec.  Dig.  «=> 
89.] 

2.  Frauds,  Statui«  of  «s»89  —  Saub  of 
Goods— PoBSKSBioN. 

Where  sale  of  personal  property  is  made 
to  a  buyer  in  possewion,  the  statute  of  frauds 
does  not  require  him  to  quit  it  and  to  retake 
possession  as  the  new  owner. 

[Ed.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute of.  Cent  Dig.  §g  165-173;    Dec:  Dig.  «=> 

OVaJ 

8.  Frauds,  Statutr  or  «a>158  —  Sale  of 
Goods  —  Transfer  of  Fobsessioit  —  Suf- 
ficiency of  Evidrnce. 

In  an  action  for  the  price  agreed  on  a 
parol  sale  of  stock  for  a  price  more  than  $200, 
to  a  buyer  already  in  possession  as  pledgee,  evi- 
dence held  to  'make  the  buyer's  acceptance  of 
possession  aa  complete  owner  a  question  for  the 
Jury. 

[Bid.  Note. — fFor  other  cases,  etee  Frauds, 
Statute  of,  Cent  Dig.  i  878;    Dec.  Dig.  «=» 

Department  2.  Appeal  from  Superior 
Court,  City  and  County  of  San  Francisco; 
3oim  Hunt,  Jndge. 

Action  by  Virginia  B.  Wilson  against  W.  J. 
Hotcbklss.  Judgment  for  plaintiff,  motion 
for  new  trial  denied,  and  defendant  appeals. 
Judgment  and  order  affirmed. 

Titns,  Creed  &  Dall,  of  San  Francisco,  for 
aroellant  Franklin  P.  Bull,  of  San  Fran- 
elsoOi  'or  respondent 

HBNSHAW,  J.  The  first  trial  of  this 
cause  resulted  In  a  Terdlct  and  Judgment  In 
favor  of  the  plaintiff.  Defendant's  appeal 
was  considered  by  the  District  Court  of  Ap- 
peal of  the  Third  District,  where  every  legal 


consideration  pressed  upon  the  attention  of 
that  court  Is  clearly,  fully,  and  satisfactorily 
disposed  of.  Wilson  v.  Hotchklss,  21  Cal. 
App.  892,  182  Pac.  88.  That  court  very  prop- 
erly ordered  a  reversal  of  the  Judgment  and 
a  new  trial  for  the  failure  of  the  trial  court 
to  give  any  instructions  touching  the  statute 
of  frauds  and  its  applicability  to  the  contract 
under  consideration.  Upon  the  new  trial 
such  Instructions  were  given.  Again  the  ver- 
dict of  the  Jury  was  for  plaintiff,  and  once 
more  defendant. appeals.  It  may  not  be  ques- 
tioned but  that  the  court  quite  fully  and 
quite  accurately  Instructed  the  Jury  as  to  the 
nature  of  the  acts  by  a  vendee  under  a  parol 
contract  within  the  statute  of  frauds  which 
would  be  sufficient  to  satisfy  the  require- 
ments of  that  statute. 

[1,2]  But  complaint  Is  made  over  the 
court's  refusal  to  give  the  following: 

"Mere  words  are  not  sufficient  to  prove  a 
receipt  or  acceptance  of  the  personal  property 
to  teke  an  oral  contract  of  sale  of  personal 
property,  for  a  price  exceeding  $200,  out  of  the 
statute  of  frauds." 

It  Is  said  that  this  refused  Instruction  em- 
bodies an  unquestioned  principle  of  law, 
first  declared  In  New  York  In  Shlndler  v, 
Houston,  1  N.  T.  261,  49  Am.  Dec.  316,  and 
approved  In  this  state  In  the  very  early  cases 
of  Gardet  v.  Belknap,  1  Cal.  399,  and  Malone 
V.  Plato,  22  Cal.  103.  These  cases  and  the 
principle  of  law  for  which  appellant  contends 
therefore  demand  examination.  Shlndler  v. 
Houston  was  a  sale  by  oral  contract  of  lum- 
ber In  the  possession  of  the  vendor,  and  piled 
on  a  dock.  Standing  in  front  of  the  lumber, 
the  vendor  and  the  vendee  agreed  upon  the 
price  and  the  plaintiff  then  said  "the  lumber 
Is  yours."  There  was  absolutely  no  other 
delivery,  no  change  of  possession,  and  the 
true  meaning  of  the  decision  is  that  where 
delivery  and  change  of  iiossesslon  are  nec- 
essary to  comply  with  the  statute  of  frauds, 
an  oral  declaration  does  not  alone  constitute 
such  delivery.  To  precisely  the  same  effect 
Is  Gardet  v.  Belknap,  where  there  was  not 
the  slightest  pretense  that  the  brandy  which 
the  defendant  orally  purchased  had  ever  been 
removed  from  the  plalntifTs  store,  or  that 
the  defendant  had  exercised  or  attempted  to 
exercise  any  dominion  over  It,  the  plaintiff 
resting  his  case  solely  upon  the  oral  declara- 
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tlon  of  the  vendee  at  the  time  of  the  par- 
chase  and  as  a  part  of  the  contract  of  pur- 
chase. In  Malone  v.  Plato  defendant  was 
charged  with  having  purchased  horses  of  the 
plaintiff.  The  transaction  rested  wholly  In 
parol,  defendant  saying:  "I  will  take  them. 
I  will  he  back  In  half  an  hoar  and  pay  for 
them."  The  horses  remained  In  plaintUTs 
stable.  Defendant  refused  to  complete  this 
oral  contract,  and  pleaded  the  statute  of 
frauds.  This  court  again  said  that  it  appears 
to  be  entirely  settled  that  to  comply  with 
the  requirements  of  the  statute  of  frauds 
"the  transfer  of  possession  must  be  evidenced 
by  acts  and  cannot  be  effected  by  mere 
words."  With  the  soundness  of  these  decla- 
rations as  bearing  upon  the  facts  to  which, 
they  were  applied,  no  criticism  can  be  made. 
But  what  were  the  essential  facts?  They 
were  that  for  their  validity  each  contract  re- 
quired a  delivery  of  the  article  sold,  and  the 
holding  is  merely  that  the  language  of  the 
vendor  that  "the  property  is  yours,"  or  the 
lang:uage  of  the  vendee,  "I  will  take  the  prop- 
erty," does  not  measure  up  to  the  require- 
ment of  the  statute. 

This  principle  and  these  decisions  have  no 
bearing  on  or  relationship  to  cases  such  as 
the  one  at  bar — cases  where  the  actual  pos- 
session is  in  the  vendee  and  the  real  question 
Is. whether  that  possession  has  been  trans- 
formed from  that  of  bailment  or  pledge  to 
that  of  complete  ownership.  Where  a  sale 
is  made  to  a  vendee  in  possession,  whatever 
may  have  been  the  nature  of  his  prior  pos- 
session, the  law  does  not  require  a  quitting 
of  it  and  a  retaking  of  possession  as  the  new 
owner.  Snider  v.  Thrall,  66  Wis.  674,  14  N. 
W.  814.  All  that  is  required  is  evidence 
showing  that  the  possession  is  retained  by 
the  vendee  in  his  new  capacity  of  owner. 
And  what  evidence  will  establish  this?  Man- 
ifestly It  may  be  established  by  proof  of  acts 
of  dominion  over  the  property  inconsistent 
with  his  former  holding  as  bailee  or  pledgee, 
but  equally  may  it  be  established  by  his  dec- 
larations that  he  so  holds  the  property  as 
owner.  On  principle  this  must  be  so,  for  it 
would  indeed  be  strange  If  a  pledgee,  formal- 
ly reciting  the  oral  contract  by  which  he  had 
purchased  the  property  and  declaring  that  he 
held  possession  of  It  no  longer  as  pledgee  but 
as  absolute  owner,  could  have  the  evidence 
of  these  declarations  excluded  from  the  con- 
sideration of  the  Jury  upon  the  ground  that 
they  were  mere  declarations  and  not  a  part 
of  his  acts  or  conduct  in  dealing  with  the 
property.  They  are  essentially  a  part  of  his 
acts  and  conduct,  and  so  we  find  it  declared 
as  "well  settled  that  any  acts  of  the  parties 
indicative  of  ownership  by  the  vendee  may 
be  given  in  evidence  to  show  the  receipt  and 
acceptance  of  the  goods  to  take  the  case  out 
of  the  statute  of  frauds.  Conduct,  acts,  and 
declarations  of  the  purchaser  may  be  given 
In  evidence  for  that  purpose."  Oarfleld  v. 
Paris,  96  n.  S.  657,  24  L.  Ed.  821.    And  with- 


out multiplying  dtatlons;  reference  may  be 
made  to  Browne  Statute  of  Frauds,  i  321e, 
where  he  states: 

"The  conduct  of  the  buyer  showing  an  ac- 
ceptance •  •  •  may  be  drawn  •  •  • 
from  what  he  says." 

And  again  quoting  from  the  same  author, 
page  433,  footnote: 

"An  examination  of  the  cases  will  show  that 
evidence  has  uniformly  been  received  even  in 
New  York, of  the  conduct  of  the  parties;  1.  e., 
what  they  did  and  said,  without  in  any  way  dis- 
criminatuig  between  acta  of  doing  and  acts  of 
saying." 

See,  also,  Mecham  Sales,  {  882 ;  Williston 
Sales,  i  87.  It  follows  that  the  court  ruled 
correctly  In  refusing  to  give  the  proffered 
Instruction. 

[3]  PlaintltTs  evidence  went  to  establish 
that  her  assignor  in  selling  his  stock  ceased 
to  have  any  connection  with  the  corporation 
and  so  forfeited  his  position  as  manager; 
that  he  was  temporarily  retained  by  the  de- 
fendant purchaser  in  his  managerial  position 
at  an  increased  compensation,  the  increase 
being  paid  by  the  defendant  himself;  that 
defendant  was  the  pledgee  of  the  stock  at 
the  time  of  the  sale;  that  the  vendor  was 
Jointly  liable  with  the  vendee  upon  certain 
promissory  notes;  that  as  a  part  of  the 
consideration  the  vendor  was  to  be  released 
from  liability  on  those  notes;  that  In  fact 
the  vendee  did  pay  those  notes  and  never 
made  demand  upon  the  vendor  for  recoup- 
ment ;  that  the  vendee  publicly  declared  that 
he  had  bought  the  vendor's  stock;  and  that 
the  vendor  no  longer  had  any  Interest  in  the 
company.  Here  certainly  is  enough  and  more 
than  enoo^  eTideoee  to  Justify  the  submis- 
sion of  the  cause  to  the  jury,  whose  verdict 
will  not  here  be  disturbed.  Shumway  v.  But- 
ter, 8  Pick.  (Mass.)  443,  19  Am.  Dec.  340. 

The  judgment  and  order  appealed  from 
are  therefore  affirmed. 

We  concur:   LORIOAN.  J.;    MELYIN,  J. 


TURNER  V.  WILSON. 


an  Cal.  600) 
(Sac.  2417.) 


(Supreme  Court  of  California.    Dec.  21,  1916.) 

1.  Elections  ®=3l94  —  Baixots  —  Distin- 
QUisuiNo  Makes. 

Under  Pol.  Ck>de,  f  1211,  subd.  4,  dedaring 
that  no  mark  upon  a  Dallot  which  is  unauthoriz- 
ed, shall  be  held  to  invalidate  it  unless  placed 
thereon  to  identify  the  ballot,  ballots  will  not  be 
refused  because  a  voter,  alter  matdng  pencil 
crosses,  had  stamped  a  cross  over  aach  crosses, 
or  because  he  stamped  a  cross  in  the  voting 
squares  opposite  a  blank  space  under  the  name 
of  a  candidate  for  Governor,  nor  hecause  he 
stamped  crosses  in  the  voting  squares  opposite 
a  proposition  submitted ;  for  the  purpose  of 
the  section  which  was  added  in  1903  was  to  pie- 
vent  the  rejection  of  ballots  containing  unau- 
thorized marks,  not  the  result  of  an  intent  on 
the  part  of  the  voter  to  identify  his  ballot. 

[Ed.   Note.— For  other  cases,   see   Elections, 
Cent.  Dig.  {{  166,  167 ;   Dee.  Dig.  «=»194.] 
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2.  Elections  ^=»186— Batlotb— Mabsb. 

As  under  Pol.  Code,  i  1211,  gubd.  1,  a 
cross  is  not  essential  in  the  case  of  a  name  writ- 
ten on  a  ballot,  the  fact  that  a  voter,  after 
writing  in  a  name,  placed  a  cross  opposite  It, 
will  not  warrant  the  rejection  of  the  ballot. 

[Ed.  Note. — For  other  cases,  see  Elections, 
Gent.  Dig.  {  169 ;   Dec  Dig.  «=3l86.] 

3.  Elections  «s>186  —  Ballots  —  Disiin- 
GxrisHiNQ  Mabkb. 

Because  a  voter  wrote  in  the  words  "Yes" 
or  *^o"  in  the  voting  squares  opposite  a  bond 
proposition,  instead  of  stamping  such  squares 
with  the  appropriate  cross,  will  not  warrant  the 
rejection  of  the  entire  ballot,  whatever  the  ef- 
fect may  be  on  the  vote  as  to  the  bonds. 

[Ed.  Note. — ^For  other  cases,  see  Elections, 
Cent  Dig.  {  158;   Dec.  Dig.  ®=>186.] 

4.  Electionb  ®=3305  — Election  Contest  — 
Detebuination. 

Where  the  finding  that  the  contestee  re- 
ceived the  highest  number  of  votes  was  correct, 
it  will  not  be  disturbed  because  the  finding  as  to 
the  number  of  votes  received  by  each  candidate 
was  incorrect 

[Ed.  Note.— For  other  cases,  see  Elections, 
Cent  Dig.  U  817-832;   Dec.  Dig.  «=>306.] 

In  Bank.  Appeal  from  Superior  Court, 
Merced  County ;  E.  N.  Hector,  Judge. 

Election  contest  by  J.  L.  Turner,  Jr., 
against  W.  C.  Wilson.  There  was  a  judgment 
for  contestee,  and  contestant  appealed.  The 
judgment  of  affirmance  by  the  District  Court 
of  Api)eal  was  vacated,  and  the  cause  trana- 
teired  to  the  Supreme  Court    Affirmed. 

Ostrander,  Tattle  &  Ostrander,  of  Merced, 
for  appellant  F.  W.  Henderson,  of  Merced, 
for  respondent  Thomas  P.  Boyd,  of  San 
Rafael,  and  W.  H.  Early,  of  Petaltuna,  am- 
id curlte. 

ANGEUiOTTI,  O.  J.  This  Is  an  action  to 
determine  whether  the  contestant  or  contes- 
tee was  elected  constable  of  township  No.  4, 
Merced  county,  at  the  election  on  November 
3,  1914.  At  the  canvass  of  the  votes  by  the 
board  of  supervisors  the  return  made  was 
that  each  candidate  bad  received  168  votes, 
and  that  neither  of  tbem  was  elected.  At 
the  hearing  In  the  superior  court  It  was 
found  that  contestee  (Wilson)  had  received 
166  votes  and  the  contestant  (Turner)  160 
votes,  and  It  was  there  adjudged  that  the 
contestee  was  elected.  The  contestant  ap- 
peals from  the  judgment  on  a  bill  of  excep- 
tions. At  the  election  contestant's  name  was 
the  only  name  printed  on  the  ballot  for  the 
office  of  constable;  the  supporters  of  con- 
testee being  able  to  express  their  preference 
only  by  writing  his  name  upon  the  ballot 

[1]  1.  This  cause  was  originally  decided  by 
the  District  Court  of  Appeal  of  the  Third 
District,  which.  In  view  of  the  provisions  of 
our  Constitution,  has  appellate  jurlsdlctloil  in 
the  matter  of  election  contests.  Upon  peti- 
tion for  a  hearing  In  this  court  after  decision 
by  the  District  Court  of  Appeal,  the  deci- 
sion of  the  latter  court  was  vacated,  and  the 
cause  transferred  to  this  court,  the  members 
«f  this  court  not  being  satisfied  that  the 


I  views  of  the  District  Court  of  Appeal  as  to 
I  the  rejection  by  the  trial  court  of  certain  bal- 
lots on  the  ground  that  the  same  contained 
distinguishing  marks  were  correct 

The  ballot  marked  "Gontestee's  Objection 
No.  1,"  containing  a  vote  for  Turner,  was  re- 
jected by  the  trial  court  because  of  the  fact 
that  the  voter  had  stamped  a  cross  tn  the 
voting  square  opposite  the  blank  space  under 
the  name  "Hiram  W.  Johnson,"  candidate 
for  Governor. 

The  ballot  marked  "Contestee's  Objection 
No.  9,"  containing  a  vote  for  Turner,  was 
rejected  because  of  a  cross  stamped  by  the 
voter  in  the  voting  square  opposite  the  blank 
space  under  the  name  of  "Luclen  Shaw,"  can- 
didate for  Justice  of  the  Supreme  Court 

The  ballot  marked  "Contestee's  Objection 
No.  12,"  containing  a  vote  for  Turner,  was 
rejected  because  of  such  a  cross  in  the  vot- 
ing square  opposite  the  blank  space  under  the 
name  of  "D.  S.  Webb,"  candidate  for  Attor- 
ney General. 

The  ballot  marked  "Contestee's  Objection 
No.  26,"  containing  a  vote  for  Turner,  was 
rejected  because  of  a  similar  cross  placed  in 
the  voting  square  opposite  the  blank  space 
under  the  name  of  "William  M.  Conley." 
candidate  for  Chief  Justice  of  the  Supreme 
Court 

The  ballot  marked  "Contestee's  Objection 
No.  8,"  containing  a  vote  for  Turner,  was  re- 
jected because  the  voter,  having  written  In 
the  name  of  "L.  S.  CardweU"  as  a  candidate 
for  Justice  of  the  peace  in  the  blank  space 
left  for  that  purpose  on  the  ballot,  had  first 
placed  a  pencil  cross  In  the  blank  space  pro- 
vided for  that  purpose,  and  had  then  stamped 
over  said  pencil  cross  a  cross  with  the  stamp. 

The  ballot  marked  "Contestee's  Objection 
No.  19,"  containing  a  vote  for  Turner,  was 
rejected  because  the  voter  bad  marked  bis 
cross  with  a  pencil  In  the  proper  place  In 
the  case  of  the  first  four  offices  on  the  ballot, 
and  then,  apparently  perceiving  his  mistake, 
had  used  the  voting  stamp  for  the  whole  of 
bis  ballot,  placing  the  stamped  crosses  In  the 
case  of  the  candidates  already  marked  with 
pencil  over  the  pencil  crosses. 

The  ballot  marked  "(Contestee's  Objection 
No.  25,"  containing  a  vote  for  Turner,  was 
rejected  because  the  voter  had  apparently 
stamped  a  cross  in  each  of  the  voting  squares 
of  the  twenty-second  proposition,  there  being 
a  cross  opp<»lte  "Yea,"  and  also  a  cross  op- 
posite "No." 

The  District  Court  of  Appeal  concluded 
that  the  action  of  the  trial  court  In  rejecting 
these  ballots  was  correct,  except  in  the  case 
of  the  ballot  marked  "(Contestee's  Objection 
No.  8." 

We  are  satisfied  that  none  of  these  ballots 
should  have  been  rejected,  and  that  all  of 
them  should  have  been  counted  for  Turner. 

In  the  year  1903  our  election  law  relating 
to  the  canvass  of  votes  and  marked  or  spoil- 
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ed  ballots  was  amended  by  the  addition  of 
subdivision  4  to  aection  1211,  Political  Cede, 
reading  as  follows: 

"No  mark  upon  a  ballot  which  is  nnauthorlzed 
by  this  act  shall  be  held  to  invalidate  such  bal- 
lot, unless  it  shall  appear  that  such  mark  was 
placed  thereon  by  the  voter  for  the  parpose  of 
identifying  such  ballot." 

This  provlsiDn  has  ever  since  been  in  force. 
The  only  purpose  thereof  was  to  prevent  the 
rejection  of  ballots  containing  some  unau- 
thorized mark  which  was  net  the  result  of 
an  Intent  on  the  part  of  the  voter  to  identi- 
fy his  ballot  Theretofore  the  very  stringent 
provisions  regarding  the  marking  and  re- 
jecting of  ballots  had  been  so  construed  by 
the  courts  as  to  result  In  the  exclusion  of 
numerous  such  ballots,  although  It  was  per- 
fectly clear  from  an  inspection  of  the  ballots 
themselves  that  the  mark  was  made  without 
evil  Intent  of  any  kind.  The  effect  of  the 
amendment  is  that,  where  there  Is  no  evi- 
dence whatever  before  the  trial  court,  other 
than  the  ballot  itself,  unless  such  ballot  is 
so  marked  as  to  warrant  an  Inference  by  the 
trial  court  that  the  marking  was  designedly 
made  by  the  voter  for  the  purpose  of  identi- 
fying his  ballot,  the  ballot  must  not  be  re- 
jected on  the  ground  that  it  bears  a  dis- 
tinguishing mark.  We  so  intimated  in  with- 
holding our  approval  of  a  portion  of  the 
opinion  of  the  District  Court  of  Appeal  in 
Gray  v.  O'Banion,  23  Cal.  App.  468,  479,  138 
Pac.  077,  981,  dting  this  very  provision  of 
our  law.  Decisions  relative  to  distinguish- 
ing marks  rendered  prior  to  the  amendment 
we  have  referred  to  must  be  read  in  the 
light  of  the  law  as  it  then  was.  We  find  on 
none  of  the  seven  ballots  to  which  we  have 
referred  anything  warranting  the  inference 
ithat  the  unauthorized  mark  was  placed 
thereon  by  the  voter  for  the  purpose  of  iden- 
tifying the  ballot,  and  there  was  no  other 
evidence  as  to  the  Intent  of  those  marking 
the  ballots.  Counting  these  7  ballots  for 
Turner  would  give  Wilson  165,  and  Turner 
167. 

2.  Certain  ballots  counted  by  the  trial 
court  for  Wilson,  marked  "Contestant's  Ob- 
jections A,  E,  I,  J,  M,  P.  U,  X,  A4,  A5,  AS, 
A9,  and  AlO,"  were  properly  so  counted.  As 
to  all  of  these  except  the  ballot  marked  "Con- 
testant's Objection  P"  we  are  satisfied  with 
the  views  expressed  by  the  District  Court  of 
Appeal  in  its  opinion  in  this  case.  The  Dis- 
trict Court  of  Appeal  held  that  the  trial 
court  should  have  rejected  said  ballot  "P" 
on  the  ground  that  the  same  was  really  a 
vote  for  "W.  B.  Walson"  Instead  of  "Wilson," 
but  an  Inspection  of  the  ballot  satisfies  ns 
that  the  trial  conrt  was  warranted  In  con- 
cluding that  the  second  letter  was  an  "I"  in- 
stead of  an  "A,"  making  the  name  "Wilson." 
The  same  may  be  said  as  to  certain  ballots 
claimed  to  read  "Welson"  instead  of  "Wil- 
son." 

3.  We  have  examined  the  other  ballots  re- 
ferred to  In  the   bill  of  exceptions  as  to 


which  objections  'were  made,  and  from  our 
examlnfttion  we  have  concluded  as  follows: 
The  ballot  marked  "Contestant's  Objection 
D,"  containing  a  vote  for  Wilson,  which  was 
rejected  by  the  trial  court,  should  have  been 
counted  for  Wilson.  The  same  Is  true  of  bal- 
lote  marked  "E,  L,  N,  Q,  S,  A2,  and  A3."  It 
is  obvious  from  the  inspection  of  the  ballot 
that  the  alleged  identification  mark  on  bal- 
lot "D"  was  not  placed  thereon  vrlth  any  In- 
tent to  Identify  the  ballot. 

[2]  The  same  Is  true  of  the  pencil  cross  on 
ballot  "L,"  opposite  the  name  of  "W.  O.  Wil- 
son," written  In  by  the  voter.  A  cross  is  not 
essential  In  the  case  of  a  name  written  on 
the  ballot  (see  subdivision  1,  {  1211,  Pol. 
Code),  and  the  pencil  cross  cannot  Invalidate 
unless  it  appears  that  it  was  placed  there  for 
the  purpose  of  identifying  the  ballot  The 
same  is  true  of  ballot  "N."  The  name  writ- 
ten on  ballot  "K"  for  constable  was  dearly 
that  of  "Wilson."  Ballot  "Q"  Is  exactly  Uke 
ballot  "D."  Ballot  "8"  furnishes  no  support 
for  the  conclusion  that  the  pencil  mark  was 
placed  there  for  the  purpose  of  identifying 
the  ballot  BaUots  "A2  and  A3"  contain 
nothing  making  it  appear  that  the  alleged 
distinguishing  marks  thereon  were  placed 
thereon  by  the  voter  for  the  purpose  of  Iden- 
tifying the  ballot&  This  makes  8  addition- 
al votes  for  Wilson,  bringing  his  vote  to  173. 

[8]  4.  Ballots  marked  "Contestee's  Objec- 
tions 16  and  17,"  each  of  which  contained  a 
vote  for  Turner,  were  rejected  by  the  trial 
court  They  should  have  been  counted  for 
Turner.  In  one  case  the  voter  had  written 
In  one  of  the  voting  squares  provided  for  the 
vote  on  certain  bond  questions  the  word 
"Yes" ;  there  being  four  such  propositions 
so  voted  on  by  him.  In  the  other  case  the 
voter  had  attempted  to  vote  on  such  propo- 
sitions by  writing  the  word  "No"  in  said  vot- 
ing squares.  Whatever  may  be  held  to  be 
the  effect  of  this  manner  of  voting  on  these 
particular  propositions.  It  is  perfectly  clear 
that  the  word  "Yes-"  in  the  one  case  and  the 
word  "No"  In  the  other  case  were  not  placed 
on  the  ballot  by  the  voter  for  the  purpose  of  . 
identifying  his  ballot  The  addition  of  these 
two  votes  makes  Turner's  vote  169.  It  Is  to 
be  noted  that  in  so  far  as  alleged  distin- 
guishing marks  are  concerned,  there  was  no 
evidence  whatever  before  the  court  as  to  the 
intention  of  the  voter  saving  and  excepting 
the  ballot  itself.  As  to  all  of  the  ballots 
referred  to  In  the  biU  of  exceptions  that  we 
have  not  particularly  discussed  or  mentioned 
we  find  that  the  trial  court  committed  no  e^ 
ror. 

[4]  There  is  no  necessity  for  a  new  trial 
of  this  case.  The  UU  of  exceptions  purports 
to  contain  an  appropriate  reference  to  all  the 
ballots  to  which  objection  was  made  and  the 
rulings  S3t  the  court  thereon,  and  it  is  clear 
that  counting  such  ballots  as  should  be 
counted  for  Wilson  and  such  ballots  as  should 
be  counted  for  Turner,  and  excluding  all  bal* 
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lots  tliat  Bhonld  not  be  connted  tor  either 
partj^,  Wilson  has  173  votes,  and  Turner  168 
votes.  The  findings  that  contestee  did  re- 
ceive the  highest  nomber  of  votes  cast  In 
sach  Jndldal  tovnishlp  for  said  office  of  con- 
stable, and  that  it  is  not  true  that  contestant 
received  a  majority  of  said  votes,  are  fully 
supported  by  the  evidence,  and  the  mere  fact 
that  the  findings  are  Incorrect  as  to  the  ex- 
act number  of  votes  received  by  each  of  the 
parties  does  not  require  a  reversal. 
The  Judgment  ap]?ealed  from  Is  affirmed. 

We  concur:  SLOSS,  J.;  MELVIN,  J.; 
HENSHAW,  J.;  liORIOAN,  J.;  LAWLOR,  3. 

SHAW,  J.  I  concur  In  the  opinion  of  the 
C3HIEP  JUSTICE.  I  think,  however,  that 
something  additional  should  be  said  in  regard 
to  the  seeming  conflict  between  subdivisions  4 
of  section  1211  of  the  Political  Code  and  the 
preceding  portions  of  the  chapter  bearing  on 
the  subject  of  Improper  marks  on  the  ballot. 

With  respect  to  all  these  Inconsistencies 
the  case  calls  for  the  application  of  the  rule 
expressed  in  section  4484  of  the  Political 
Code  that,  where  there  are  conflicting  pro- 
visions In  different  sections  of  the  same  chap- 
ter or  article,  "the  provisions  of  the  sections 
last  In  numerical  order  must  prevail,  ui]3e8S 
such  construction  Is  inconsistent  with  the 
meaning  of  such  chapter  or  article."  The 
rule  is  founded  In  reason,  and  It  extets  Inde- 
pendently of  the  Code.  It  therefore  for  like 
reasons  applies  to  conflicting  provisions  of 
different  subdivisions  of  a  section.  1  Suth. 
SUt  Const  t  208. 

There  is  also  the  rule  that  spedflc  provi- 
sions relating  to  a  particular  branch  of  a 
subject  must  govern  that  branch,  "as  against 
general  provisions  in  other  parts  of  the  stat- 
ute, although  the  latter,  standing  alone, 
would  be  broad  enough  to  include  the  subject 
to  which  the  more  particular  provisions  re- 
late." Hartlgan  v.  Home  Ins.  Co.,  128  Cal. 
637,  68  Pac.  180,  61  Pac.  99;  Franzden  v. 
San  Diego,  101  Cal.  321,  85  Pac.  897;  Earl 
V.  Bowen,  146  CaL  762,  81  Pac.  133;  Healy  v. 
Superior  Court,  127  CaL  662,  60  Pac.  428. 

Since  subdivision  4  Is  later  in  numerical 
order  than  any  of  the  provisions  conflicting 
therewith,  It  must,  iiuder  the  rule  first  stat- 
ed, prevail  over  them,  and,  since  It  specifical- 
ly provides  that  the  intention  of  the  voter  to 
identify  his  ballot  must  appear  before  it 
could  be  dedared  Invalid  because  of  an  unau- 
thorized mark  thereon,  and  there  Is  no  other 
spedflc  provision  on  that  precise  subject,  it 
must  govern  that  subject,  nnder  the  rule  last 
stated. 

Applying  thiese  rules,  we  will  see  that  the 
provision  of  subdivision  1  of  section  1211  de- 
claring that  "in  canvassing  the  votes  any  bal- 
lot which  is  not  made  as  provided  in  this 
act  shall  be  void"  must  yield  to  the  later  and 
specific  provision  of  subdivision  4  whldi  re- 


quires that  the  intention  on  the  part  of  the 
voter  to  identify  the  ballot  must  appear. 
Similar  reasons  may  be  given  regarding  all 
of  the  other  provisions  supposed  to  conflict 
with  subdivision  4  aforesaid. 

It  may  be  farther  said,  with  respect  to 
the  provision  of  subdivision  8  of  section  1197, 
as  amended  in  1911  (St  1911,  p.  404),  and  of 
subdivision  10  of  the  amendments  of  1913 
(St  1913,  p.  1167)  and  1916  (St  1916,  p.  272), 
providing  that  there  shall  be  printed  on  the 
ballot  certain  Instructions  to  voters,  one  of 
which  Is  that  distinguishing  marks  and  era- 
sures m^e  the  ballot  void  is  not  an  enact- 
ment of  substantive  law  at  all,  but  a  mere 
provision  that  certain  cautions  shall  be  given 
to  the  voter  himself.  These  Instructions  to 
voters  have  been  carried  down  In  the  same 
form  from  the  time  when  the  statute  pro- 
vided that  every  dlstlngruishlng  mark  should 
Invalidate  the  ballot,  and  it  apparently  has 
not  been  perceived  that  subdivision  4  afore- 
said changes  the  rule  in  that  respect 
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In  re  VANDERHURST'S  ESTATE. 

JACOBS  et  aL  v.  VANDEBHURST  et  at 

(S.  F.  7268.) 

(Supreme  (3ourt  of  California.     Dec.  16.  1916. 
Modification  of  Opinion  Jan.  12, 1916.) 

1.  Appeai.  axd  Esbob  4=>1178— Review— Db- 

CBBE  ov  DlSTBIBUnon. 

While  Code  Civ.  Proc.  {  1714,  abolished 
new  trials  in  probate  proceedings  except  in  will 
contests,  an  appellate  court  may,  on  appeal  from 
a  decree  of  distribution,  order  the  doing  of  any- 
thing which  the  probate  court  should  have  done 
in  the  exercise  of  its  jurisdiction. 

[£^.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  4604-4620;   Dec.  Dig.  «=» 

2.  Wuxs  «=»761  —  CoNSTBtJonoR  —  Aniassi- 
BiuTT  or  Accounts. 

A  will  declared  that  the  testator  had  made 
advances  to  his  deceased  son,  and  to  the  son's 
children  as  shown  by  his  boobs  of  account  that 
he  had  made  advances  to  other  children,  as  evi- 
denced by  their  notes,  and  that  it  was  the  testa- 
tor's will  that  such  advances  shoold  be  deducted 
from  the  shares  of  such  children.  The  books  of 
account  showed  payment  by  the  testator  of 
monthly  allowances  to  his  two  daughters,  and  al- 
so contained  credits  in  favor  of  the  daughters, 
practically  balancing  their  accounts.  The  daugh- 
ters admitted  that  they  had  not  made  any  pay- 
ments to  the  testator.  Beld,  that  where  there 
were  no  notes  of  the  daughters  showing  advance- 
ments, the  books  of  account  were  not  admissible 
to  charge  them  with  the  amounts  ptud  as  month- 
ly allowances,  the  credits  being  disallowed,  for 
the  description  of  the  notes  were  sufficiently 
definite  to  be  binding.        ^ 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  ii  1968,  1069;    Dec.   Dig.  «=>76L] 

3.  Wiixs  9=3769— Legacies— AnsvPTiON. 

Under  Civ.  Ciode,  |f  1361,  1397,  declaring 
that  advancements  shall  not  be  taken  as  adem^ 
tion  of  general  legades  unless  such  intention  is 
expressed,  and  that  all  gifts  are  made  as  ad- 
vancements if  expressed  in  the  gift  to  be  so 
made,  payments  by  testator  of  monthly  allow- 
ances to  his  daughters,  which  were  not  evidenc- 
ed by  promissory  notes,  cannot  be  treated  as  ad- 
vancements, where  the  testator  declared  that  the 
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advancements  to  his  children  were  evidenced  by 
notes. 

[EM.  Note. — For  other  cases,  see  Wills,  Gent 
Dig.  IS  1961-1666 ;    Dec.  Dig.  «S=759.] 

4.  Wills  «=s>759— Advancements  — Adeicp- 

TION. 

Advancements  made  before  a  will  was  ex- 
ecuted canqot  be  considered  in  distributing  the 
estate,  unless  specified  in  the  will. 

[Ed.  Note. — For  other  cases,  see  Wills,  Cent 
Dig.  i§  1961-1966;    Dec.  Dig.  ®=759.]' 

6.  wnxs   4=9487  —  constbdotion  —  fobhai. 

Wills. 

In  construing  a  will,  a  former  will  which 
was  revoked  cannot  be  considered. 

[Ed.  Note. — For  other  cases,  see  'V^ills,  Cent 
Dig.  §§  1023,  102fr-1032 ;  Dec  Dig.  «=»487.] 

6.  Wills  «=»719— "Contests"— What  Abb. 

That  legatees  opposed  the  petition  of  other 
legatees  for  distribution,  claiming  that  they 
were  not  entitled-  to  share  under  the  will,  does 
not  show  a  contest  of  the  will,  but  a  proceeding 
for  its  construction ;  therefore  the  opponents 
will  not  be  denied  right  to  take  under  a  provi- 
sion, if  any  legatee  or  devisee  should  contest  the 
wiU,  his  share  shotild  be  $1. 

[Ed.  Note.— For  other  cases,  see  Wills,  Gent 
Dig.  §S  1722-1725 ;   Dec.  Dig.  «&=»719. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Contest.] 

Department  2.  Appeal  from  Superior 
Court,  Montarey  Gounty;  B.  Y.  Sargent, 
Judge. 

In  the  matter  of  the  Estate  of  William 
Vanderburst,  deceased.  Petition  by  Mary  A. 
Jacobs  and  another  for  distribution,  opposed 
by  William  M.  Vanderhurst  and  another. 
From  the  decree  of  distribution,  petitioners 
appeal.     Reversed. 

Joseph  J.  Webb,  of  San  Francisco  (John  K. 
Alexander,  of  Salinas,  of  counsel),  for  appel- 
lants. Vincent  Surr,  of  San  Francisco,  and 
J.  A.  Bardln,  of  Salinas,  for  respondents. 
Alexander  &  Alexander,  of  Salinas,  for  ex- 
ecutors. 

MEIiVIN,  J.  Mary  A.  Jacobs  and  lilllian 
M.  Vanderburst,  daughters  of  William  Van- 
derhurst, deceased,  appeal  from  a  decree  of 
distribution  in  the  estate  of  said  deceased 
person. 

The  principal  matter  involved  In  this  ap- 
peal is  the  action  of  the  probate  court  in 
charging  the  two  appellants  with  certain  ad- 
vancements. Miss  Vanderhurst  was  thus 
debited  with  a  sum  in  excess  of  $9,000  and 
Mrs.  Jacobs  with  something  over  $2,000. 

[1]  BesiKtndents  make  a  preliminary  objec- 
tion to  the  consideration  of  the  appeal.  They 
say  that  appellants  may  only  receive  the  aid 
which  they  seek  by  a  new  trial;  that  mo- 
tions for  new  trial  have  been  abolished  in 
probate  proceedings  except  in  wUl  contests 
(section  1714,  Code  Clv.  Proc.),  and  that  on 
an  appeal  from  a  decree  of  distribution  the 
court  may  not  order  a  retrial  of  the  Issues, 
but  is  limited  to  discovery  of  discrepancies 
(if  any  exist)  between  the  findings  and  the  de- 
cree and  a  modification  of  the  decree  to  con- 


form to  the  findings.  The  cited  section  as 
amended  merely  fixes  the  procedure  In  t(  case 
of  this  sort  by  doing  away  with  the  cumber- 
some process  of  a  motion  for  a  new  trial.  It 
does  not  deprive  this  court  of  the  right  to  ex- 
amine the  record  and  to  direct  the  lower 
court  to  do  anything  which  may  be  proper 
In  the  exercise  of  its  probate  Jurisdiction. 
The  amendment  to  section  1714,  Code  of  Civil 
Procedure,  merely  conformed  to  the  declara- 
tions of  this  court  that  usually  in  probate 
litigation  motions  for  new  trials  and  appeals 
therefrom  needlessly  raised  difficult  ques- 
tions. Estate  of  Geary,  146  Gal.  107,  79  Pac. 
855;  Estate  of  Franklin,  133  CaL  687,  65 
Pac.  1081. 

[2]  WilUam  Vanderhurst  originally  bad  a 
family  of  seven  children.  When  his  will  was 
made  in  1912,  two  of  his  sons  had  died,  leav- 
ing children.  The  will  was  an  elaborate  one. 
After  providing  for  certain  specific  legacies 
and  gifts  it  bequeathed  and  devised  to  each 
living  child  one-seventh  of  the  residue,  and 
provided  for  two  trusts,  each  of  one-seventh 
of  the  said  residue,  for  the  benefit  of  the 
children  of  the  two  deceased  sons.  The  tenth 
paragraph  was  the  one  about  which  the  dis- 
agreement arose.    It  was  as  follows: 

"Inasmuch  as  I  have  from  time  to  time,  made 
advances  to  my  deceased  son  Robert  Lee  Van- 
derhurst, and  to  his  three  children,  named  here- 
in, amounting  to  the  full  sum  of  $4,954.50,  as 
is  shown  by  my  hpoks  of  account,  and  to  others 
of  my  children,  which  advances  to  them,. is  rep- 
resented by  their  promissory  notes  now  in  my 
possession:  It  is  my  will,  intention  and  desire 
that  in  the  settlement  and  distribution  of  my 
estate,  that  the  amounts  so  advanced  by  me  as 
herein  set  forth,  to  my  said  children  and  grand- 
children, shall  be  deducted  from  any  money  or 
other  property  that  would  come  to  them,  or  ei- 
ther of  them,  and  that  represented  by  the  trust 
estate  mentioned  and  described  in  the  'eighth' 
and  'ninth'  sub-divisions  of  this  my  last  will, 
and  that  the  surplus  thus  arising,  be  given  and 
distributed  to  my  children,  and  said  trustees  for 
my  grandchildren,  in  the  same  shares  and  pro- 
portions as  I  have  indicated  in  and  by  this  my 
will,  to  the  end  that  none  of  my  children  or 
grandchildren  shall  have  or  receive  more  than 
an  equal  share  of  my  estate." 

The  court  Interpreted  this  provision  as 
meaning  that  the  books  of  account  might  be 
examined  for  all  purposes,  and  that  all 
charges  made  therein  against  the  two  daugh- 
ters might  be  regarded  as  advancements  to 
them.  The  books,  despite  the  objections  of 
counsel  for  appellants,  were  admitted  In  evi- 
dence, not  only  to  show  the  charges  against 
Robert  Lee  Vanderhurst  and  his  children  and 
against  those  heirs  who  had  given  promissory 
notes,  but  for  all  purposes.  The  accounts 
showed  that  to  each  of  the  daughters  Wil- 
liam Vanderhurst  had  given  a  monthly  al- 
lowance, and  had  credited  each  with  a  like 
amount,  so  that  according  to  the  books  their 
accounts  were  practically  closed;  the  balances 
being  merely  nominal.  The  court,  however, 
permitted  evidence,  which  was  .drawn  by  re- 
spondents from  the  appellants  themselves, 
that  they  had  paid  no  money  to  their  father. 
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and  thereupon  the  conrt  disregarded  the 
credits,  hnt  charged  the  two  daughters  with 
all  sums  received  from  their  father.  Com- 
menting upon  this  ruling,  counsel  for  re- 
spondents says  In  bis  brief:     . 

"Indeed,  were  the  will  silent  as  to  the  father's 
full  intent  to  treat  his  children  with  exact  jus- 
tice, a  stranger  might  blunder  into  the  error  of 
snpposing  that  the  artificial  credits  shown  in 
the  ledger  were  placed  there  to  absolve  thes4 
fair  debtors  from  their  obligations.'' 

We  fail  to  see  bow  any  other  conclusion 
could  be  reached,  after  reading  the  will  and 
examining  the  accounts,  than  that  the  testa- 
tor intended  to  do  that  very  thing — "to  ab- 
solve" bis  daughters  from  all  charges.  But 
under  the  interpretation  of  the  tenth  clause 
of  the  will  which  we  feel  bound  to  give,  the 
book  of  account  was  not  admissible  for. the 
purpose  of  showing  advancements  to  the  ap- 
pellants. The  language  of  the  will  very  aptly 
limits  and  specifies  funds  to  be  charged  with 
payments  made  in  the  testator's  lifetime  as 
advancements.  These  are  the  trust  estate 
created  for  the  benefit  of  Robert  Lee  Vander- 
hurst's  children,  and  the  shares  of  those  who 
bad  given  notes  to  the  testator.  By  no  meth- 
od of  construction  which  we  are  able  to  dis- 
cover may  the  language  be  given  any  other 
meaning.  Advancements  are  to  be  charged 
against  the  shares  of  Bobert  Lee  Vanderhnrst 
and  his  children  In  accordance  with  the  book 
accounts,  and  all  notes  are  to  be  regarded  as 
evidences  of  advancements.  Bespondents 
contend  that  the  closing  words  of  the  para- 
graph compel  a  different  interpretation.  By 
the  first  part  of  the  tenth  paragraph  the  tes- 
tator had  provided  a  method  of  determining 
the  amounts  to  be  subtracted  before  division 
of  the  property  and  the  words  "tio  the  end 
that  none  of  my  children  or  grandchildren 
shall  have  or  receive  more  than  an  equal 
share  of  my  estate"  merely  declare  his  pur- 
pose in  charging  these  advancements.  The 
mere  fact  that  the  conrt  believed  the  method 
chosen  might  not  achieve  the  purposed  end 
would  not  Justify  charges  against  certain 
heirs  which  were  not  directed  in  tha  will. 
Such  impositions  may  not  be  made  by  the 
court  in  an  effort  to  achieve  equal  distribu- 
tion. To  permit  sncb  a  course  would  be 
equivalent  to  allowing  the  conrt  to  make  a 
wiU  for  the  decedent  If  the  closing  words  of 
the  tenth  clause  would  justify  the  court  in 
going  to  such  lengths  to  achieve  equal  dis- 
tribution, then  might  the  specific  legacies  to 
the  daughters  with  like  reason  be  disregard- 
ed, because  such  legacies,  in  a  sense,  were  op- 
posed to  an  evenly  divided  bestowal  of  dece- 
dent's estate. 

[3]  Bespondents  contend  that  the  descrip- 
tions of  the  notes  contained  in  the  will  are 
too  vague  to  be  of  binding  force,  and  In  this 
behalf  they  dte  certain  cases.  One  of  these 
Is  Estate  of  Plumel,  ISl  CaL  82,  90  Pac.  192, 
121  Am.  St  Bep.  100,  which  correcUy  states 
the  rule  that  reference  In  a  will  may  be  of 
such  character  as  to  exclude  parol  testimony ; 


as,  where  it  Is  to  papers  not  yet  existent,  or 
wtaere  the  reference  is  so  vague  as  to  be  in- 
applicable to  any  particular  Instrument  But 
this  court  adopts  the  language  of  the  Court 
of  Appeals  of  New  York  in  Brown  v.  Clark, . 
77  N.  T.  369,  to  the  effect  that  any  testamen- 
tary document  may  be  Incorporated  into  a 
will  by  reference,  provided  the  language  of 
the  will  clearly  Identlfles  the  paper  or  ren- 
ders it  capable  of  Identification.  And  the 
court  in  the  Plumel  matter  was  discussing 
not  a  mere  evidence  of  debt,  but  a  solemn 
instrument  of  testamentary  nature,  which 
was  held  to  be  Incorporated  into  another  such 
vnrltlng  by  reference.  The  will  specified 
"notes  now  in  my  possession."  Surely  such 
allusion  to  notes  was  capable  of  being  made 
certain.  It  was  quite  as  definite  as  the  refer- 
ence to  "books  of  account"  "We  find  no  lan- 
guage in  the  will,  therefore,  which  justifies 
the  action  of  the  court  in  charging  the  shares 
of  Mrs.  Jacobs  and  Miss  Vanderhurst  in  their 
father's  estate  with  debits  shown  on  the 
books  of  account,  or  in  striking  out  credits 
formally  entered  by  Mr.  William  Vanderhurst 
in  favor  of  his  daughters.  Advancements 
are  not  to  be  taken  as  ademptions  of  general 
legacies  unless  such  intention  Is  expressed  by 
the  testator  in  writing.  Section  1351,  Civ. 
Code.  Section  1397  of  the  Civil  Code  is  as 
follows: 

"All  ^fts  and  grants  are  made  as  advance- 
ments, if  expressed  in  the  gift  or  grant  to  be 
so  made ;  or  if  charged  in  writing  by  the  dece- 
dent as  an  advancement,  or  acknowledged  in 
writing  as  such,  by  the  ciiild  or  other  successor 
or  heir." 

There  were  no  promissory  notes  produced 
at  the  hearing  in  the  probate  court  which  the 
appellants,  or  either  of  them,  had  executed 
in  favor  of  the  testator.  The  will  Itself,  as  - 
we  have  seen,  did  not  charge  them  with  any 
sums  paid  to  them  as  advancements,  and  no 
writing  was  produced  whereby  they  were 
chargeable  under  section  1397  of  the  Civil 
Code.  Surely  there  was  nothing  in  the  books 
of  account  which  would  justify  their  admis- 
sion -under  section  1397,  Civil  Code,  or  by 
which  the  testator  evinced  any  intent  to 
charge  the  items  against  his  daughters  as  ad- 
vancements rather  than  gifts  or  loans.  Es- 
tate of  Hayne,  165  Cal.  573,  133  Pac.  277, 
Ann.  Cas.  1915A,  926.  On  the  contrary,  the 
credits  indicated  that  Mr.  Vanderhurst  in- 
tended the  payments  as  gifts,  except  per- 
haps, the  trifling  balances  against  the  daugh- 
ters, and  those  may  be  regarded  as  loans 
rather  than  advancements. 

[4]  Moreover,  it  is  a  general  rule  that  ad- 
vancements made  before  the  wUl  was  exe- 
cuted cannot  be  considered  in  distributing  the 
estate  unless  spedfled  in  the  will,  because  it 
is  presumed  that  the  testator  had  in  view  all 
previous  advancements  when  he  made  his 
will  and  acted  accordingly,  so  as  to  make  the 
final  division  conform  to  his  actual  wishes. 
Estate  of  Hayne.  supra;  1  A.  &  B.  Ena  of 
Law  (2d  Ed.)  p.  760, 1 2;  Bowrou  t.  Kent,  190 
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N.  7.  432,  83  N.  E.  472;  Needles  t.  Needles, 
7  Ohio  St  432,  70  Am.  Dec.  86. 

The  Jadgment  most  be  reversed  because  of 
the  errors  In  charging  appellants  with  any 
sums  as  advancements.  This  conclusion 
makes  It  unnecessary  for  us  to  discuss  all  of 
the  matters  appearing  tn  the  briefs.  Some  of 
them,  however,  regulre  attention. 

[I]  The  court  erred  In  admitting  In  evi- 
dence a  former  will  executed  by  Mr.  Vander- 
burst  in  1906  and  revoked  by  the  later  wllL 
The  will  before  us  must  be  Interpreted  by  the 
language  used  therein,  and  cannot  be  varied 
or  explained  by  an  Instrument  executed  sev- 
eral years  earlier.  Estate  of  Tompkins,  132 
CaL  176,  64  Paa  268. 

[•]  There  was  a  provision  In  the  will  that 
in  case  any  legatee  or  devisee  contested  it 
his  or  her  share  of  the  estate  should  be  $1. 
Appellants  argue  that  the  respondents  Wil- 
liam M.  and  George  B.  Vanderhurst  contested 
the  will.  The  mere  statement  of  this  conten- 
tion refutes  it  They  opposed  the  petition  for 
distribution,  but  they  did  not  seek,  in  any 
way,  to  contest  the  wllL  They  merely  sought 
Interpretation  of  it 

No  other  alleged  errors  merit  discussion. 

The  decree  <tf  distribution  is  reversed. 

We  concnr:  HBN8HAW,  J.;  LORIOAN,  J. 

Modification  of  Opinion. 

PER  CURIAM.  Good  cause  appearing 
therefor,  it  is  hereby  ordered  that  the  Judg- 
ment of  this  court  in  the  matter  of  the  above- 
entitled  appeal  be  and  hereby  is  amended  to 
read  as  follows: 

"It  follows  herefrom  that  the  court  erred  In 
charging  the  appellants  with  these  advance- 
■  ments.  Wherefore,  and  to  this,  extent  the  de- 
cree of  distribution  is  reversed,  with  directions 
to  the  court  in  probate  to  modify  its  decree  in 
accordance  with  this  opinion  and  judgment" 


(171  Cal.  6S8)  , 

ROBSON  ▼.  SUPERIOR  COURT  IN  AND 

FOR  CITY  AND  COUNTY  OP  SAN 

FRANCISCO  et  bL    (S.  F.  7001.) 

(Supreme  Court  of  CaUfomia.    Dec.  17,  1916.) 

1.  Nkw  Trial  ^=»163 — Eitect  or  Awabd  of 
Nkw  Tbial  to  Codefendant. 

Where,  in  a  suit  to  foreclose  a  mortgage, 
in  which  successive  purchasers  of  the  mortgaged 
property,  who  had  severally  assumed  payment 
of  the  mortgage,  were  made  defendants,  and  a 
deficiency  judgment  was  rendered  against  all 
of  the  defendants,  one  of  the  defendants  who 
had  filed  no  cross-complaint,  and  in  whose  fa- 
vor no  affirmative  relief  had  been  given,  could 
not  be  affected  by  the  award  of  a  new  trial  to 
one  of  the  defendants  in  so  far  as  his  liability  on 
the  deficiency  decree  as  formerly  rendered  was 
concerned. 

[Ed.  Note. — For  other  cases,  see  New  Trial, 
Cent  Dig.  }{  830-332 ;  Dec  Dig.  «=»163.] 

2.  Pbobibrton  9=>16— Pebsonb  Berkitciai,' 
LT  Intebestbd. 

In  such  case  a  defendant  other  than  the 
one  to  whom  a  new  trial  was  awarded  was  not 
beneficially  interested,  and  was  not  entitled  to 


maintain  prohibition  to  prevent  a  trial  of  the 
issues  between  the  plaintiff  and  the  defendant 
to  whom  a  new  trial  was  awarded. 

[Ed.  Note. — For  other  cases,  see  Prohiibition, 
Cent  Dig.  {|  67-60 ;   Dec.  Dig.  «=9l6.] 

8.  PsoHiBrnoN  «=»9  —  Warr— Wren  Ibstt- 

ABLE. 

In  such  case,  where  the  application  for  writ 
of  prohibition  to  prevent  trying  the  case  anew 
as  to  the  other  defendants  contained  the  unde- 
nied  allegation  that  the  court  was  about  to  retry 
the  case  as  to  all  defendants,  the  defendants 
other  than  the  one  who  moved  for  a  new  trial 
were  entitled  to  a  writ  of  prohibition. 

[Ed.  Note.— For  other  cases,  see  Prohibition, 
Cent  Dig.  i  .86 ;   Dec.  Dig.  «s»9.] 

In  Bank.  Proceeding  in  prohibition  by 
Keman  Robson  against  the  Superior  Court 
of  the  State  of  California  in  and  for  the  City 
and  County  of  San  Francisco  and  otherst 
Writ  Issued. 

Jas.  P.  Sweeney,  of  San  Frandsco,  for  pe- 
titioner. J.  J.  Lermen,  of  San  EYandsco 
(Chas.  Xj.  Tllden,  of  San  Frandsco,  of  coun- 
sel), for  respondents. 

MELYIN,  J.  This  is  a  proceeding  In  pro- 
hlbltlon.  The  petition  was  addressed  to  this 
court  originally,  and  an  alternative  writ  was 
issued.    The  facta  are  as  follows: 

In  September,  1906,  the  Hibernla  Savings 
&  Loan  Sodety  sued  to  foreclose  a  mortgage 
on  real  property.  Tlie  original  mortgagor 
was  Theresa  I/ewin.  Jacob  Lewln  was  Join- 
ed as  her  husband,  and  the  other  defendants, 
sued  as  successors  to  the  interest  of  Mrs. 
Lewin  in  the  order  in  which  they  were  nam- 
ed and  as  persons  who  had  assumed  the  pay- 
ment of  the  note  secured  by  the  mortgage, 
were  Kernan  Robson  (petitioner  herein), 
Michael  O'Toole,  Curtis  Hlllyer  (sued  as  C. 
H.  Lleutemps),  John  O.  Hoyt,  the  corpora- 
tion known  as  Tllden,  Swayne  &  Co.,  and 
Louis  James.  Other  defendants  were  desig- 
nated by  fictitiouB  names.  The  cause  was 
tried,  and  Judgment  was  given  in  fator  of 
plaintiff.  The  court  found  that  there  had 
been  successive  conveyances,  as  pleaded,  with 
corresponding  assumptions  of  the  indebted- 
ness, and  drew  the  conclusions  of  law  that 
plaintiff  was  entitled  to  foreclosure  and  to  a 
Judgment  declaring  Theresa  Lewln,  Robson, 
O'Toole,  Hlllyer  (sued  as  lieu  temps),  and 
Hoyt  personally  liable  for  the  amount  of  the 
mortgage  debt.  13ie  Judgment  was  entered 
October  6,  1911. 

On  December  7,  1911,  the  motion  of  Hoyt 
for  a  new  trial  was  served  and  filed.  On  De- 
cember 8,  1011,  the  foreclosure  sale  took 
place,  the  plaintiff  becoming  the  purchaser, 
and  a  defidency  Judgment,  which,  on  April 
2,  1912,  amounted  to  more  than  $14,000,  was 
on  that  date  docketed  against  Theresa  Lew- 
in, Robson,  OToole,  Hlllyer,  and  Hoyt  The 
deed  of  the  commissioner  to  plaintiff  was  ex- 
ecuted December  18,  1912.  Hoyt's  motion  for 
a  new  trial  was  denied  on  February  21,  1913. 
When  said  motion  was  called  on  the  court's 
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calendar  an  that  date,  Hoyt  did  not  answer, 
because  he  had  agreed  with  a  member  of  the 
firm  of  lawyers  representing  plaintiff  that 
there  should  be  a  continuance.  This  agree- 
ment was  not  known  to  the  representatlTe  of 
that 'firm  who  appeared  in  court  on  Febm- 
aiy  21,  1913,  and  he  asked  that  the  matter 
be  sabmitted.  Thereupon  the  court  denied 
the  motion.  On  February  27,  1013,  on  the  ex 
parte  application  of  the  plalntift,  the  court 
set  aside  the  order  of  February  21,  1913.  On 
April  4,  1913,  the  court  made  and  entered 
an  order  granting  a  new  trlaL  This  was 
based  "upon  stipulation  filed,"  which  stipu- 
lation was  in  the  following  language: 

"It  is  hereby  stipulated  that  the  judgment 
heretofore  made,  rendered  and  entered  in  the 
above-entitled  action  in  favor  of  plaintiff  may 
be' vacated  and  set  aside,  and  that  a  new  trial 
may  be  granted  in  the  above-entitled  action. 
Dated  AprU  4,  1913.  Tobin  &  Tobin,  Attor- 
neys for  Plaintifl." 

It  is  conceded  that  the  petitioner,  Robson, 
had  no  notice  of  the  application  wliich  resnltr 
ed  in  the  order  of  February  27,  1913,  setting 
aside  the  order  denying  Hoyt's  motion  for  a 
new  trial,  nor  had  he  notice  of  the  stipulation 
upon  which  was  based  the  order  of  April  4, 
1913. 

Respondents  contend  that  the  order  set- 
ting aside  the  previous  order  by  which  Hoyt'a 
motion  for  a  new  trial  had  been  denied  was 
fnUy  within  the  jurisdiction  of  the  court 
and  was  made  in  pursuance  of  a  well-recog- 
nized power.  The  case  of  Whitney  v.  Supe- 
rior Court,  147  Cat  636,  82  Pac.  37,  fuUy 
supports  this  view.  In  tliat  case,  as  here,  the 
court  was  dealing  with  an  order  made  upon 
ex  parte  application  of  counsel,  setting  aside 
its  former  order  denying  the  defendant's  mo- 
tion for  a  new  trlaL  In  that  case,  as  here, 
the  motion  for  a  new  trial  had  been  called 
up  by  plaintUTs  counsel  in  the  absence  of 
counsel  for  the  moving  party  and  in  violation 
of  the  stipulation  that  it  should  not  be 
brought  to  the  attention  of  the  court  in  that 
manner.  Upon  the  theory  that  the  court  had 
lost  jurisdiction  to  set  aside  the  order  de- 
nying the  motion  for  a  new  trial,  the  success- 
ful litigant  in  the  lower  court  (or  his  as- 
signee) asked  for  a  writ  of  execution,  in 
spite  of  the  fact  that  after  restoration  of  the 
defendant's  motion  to  the  calendar  and  for- 
mal argument  thereof  the  prayer  of  defend- 
ant had  been  granted,  and  a  new  trial  had 
been  ordered.  This  court  declined  to  give  a 
writ  of  mandamus  to  compel  the  clerk  of  the 
superior  court  to  issue  execution.  Speaking 
of  the  litigation  in  the  sui)erior  court,  Mr. 
Justice  Van  Dyke,  delivering  the  opinion  of 
tills  court,  said: 

"The  motion  for  new  trial  in  that  case  was 
by  the  defendant  He  was  the  moving  party. 
It  was  brought  up,  as  appears,  in  the  absence  of 
the  defendant's  attorney,  without  any  argument, 
or  opportunity  upon  the  part  of  the  defendant 
to  be  heard,  and  under  the  circumstances  it  was 
right  and  proper  for  the  court  to  do  as  it  did— 
set  aside  the  order  denying  the  motion  for  a 
new  trial,  and  thereupon  give  the  moving  party 
an  <9portiuiity  to  present  the  motion.    In  Mor- 


ris v.  De  CeUs,  41  CaL>331,  it  is  said :  It  a  mo- 
tion for  a  new  trial  is  decided  by  the  court  be- 
fore it  has  been  submitted,  the  order  denying  or 
granting  the  new  trial  should  be  set  aside  as 
improvidently  made,  if  appUcation  is  made 
therefor.'  In  Stewart  v.  Taylor,  68  CaL  6,  8 
Pac.  606,  it  is  said:  There  is  no  doubt  that 
the  court  in  wliich  an  irregular  order  is  made 
and  entered  may,  where  the  irregularity  is  ap- 
parent, on  suggestion,  motion,  or  ez  mero  motu, 
set  it  aside  at  any  time  before  an  ajppeal  is 
taken  from  it.'  In  Hayne  on  New  Trial,  vol. 
2,  1 199,  the  author  says :  'Where  an  appealable 
oroier  was  improvidently  or  inadvertently  made, 
the  aggrieved  party  may  move  the  court  below 
to  set  it  aside,  and  may  appeal  from  the  order 
denying  his  motion.  Thus,  where  a  motion  for 
a  new  trial  was  granted  without  any  submission 
of  the  motion,  and  before  the  record  upon  the 
motion  was  completed,  it  was  held  to  be  proper 
practice  for  the  aggrieved  party  to  move  upon 
affidavits  to  have  the  order  granting  the  new 
trial  set  aside,  and  the  order  denying  such  mo- 
tion was  reversed  [referring  in  note  to  case  of 
Morris  V.  DeOelis,  41  Oal.  331].  The  fact  that 
the  order  was  made  irregularly  takes  it  out  of 
the  general  rule.'  See,  also,  2  Spelling  on  New 
Trial  and  Appellate  Practice,  f  379.  The  late 
case  of  Holtum  v.  Greif,  144  Cal.  621,  78  Pac 
11,  one  of  the  cases  reUed  upon  by  the  peti- 
tioner, after  stating  the  general  rule  theft  an 
order  granting  or  refusing  a  new  trial  regularly 
made  and  entered  cannot  be  set  aside  by  the  trial 
court,  states  that,  if  the  orders  'liave  been  en- 
tered prematurely  or  by  inadvertence,  they  may 
be  set  aside  on  a  proper  showing.  Odd  Fellows' 
Sav.  Bank  v.  Deuprey,  66  CaL  170,  4  Pac.  1173, 
and  cases  cited.' " 

It  is  suggested  that  Whitney  ▼.  Superior 
Court,  supra,  may  be  distinguished  from  the 
case  at  bar  because,  after  the  motion  had 
heea  restored  to  the  calendar,  the  counsel 
of  the  respective  parties  to  the  lltlgatloa  ap- 
peared and  took  part  In  the  proceedings  in 
the  hearing  of  the  motion  for  a  new  trial, 
and  the  plaintiff  appealed  from  the  order 
granting  a  new  triaL  But  the  court  in  tliat 
case  was  dealing  with  a  question  of  juris- 
diction which  may  not  be  conferred  by  ac- 
quiescence. It  was  clearly  held  that  the 
court  had  the  power  to  correct  its  action  with 
reference  to  defendant's  motion.  The  fact 
that  after  hia  objection  to  the  jurisdiction  of 
a  court  the  litigant  proceeds  in  the  usual 
manner  to  try  the  cause  or  the  proceeding 
does  not  preclude  him  from  questioning  the 
power  of  the  court  to  proceed  further.  Ar- 
royo Ditch  &  Water  Co.  v.  Superior  Court, 
92  CaL  52,  28  Pac.  64,  27  Am.  St  Rep.  91.  It 
was  not  the  theory  of  the  Whitney  Case  that 
the  plaintiff  in  the  litigation  in  the  superior 
court  was  estopped  to  deny  the  jurisdiction 
of  the  court  to  set  aside  its  own  order  inad- 
vertently made.  We  see  no  reason  to  for- 
sake the  doctrine  of  the  Whitney  Case,  which 
has  l>een  the  settled  law  for  more  than  a 
decade.  That  case  was  carefully  considered 
and  the  opinion  of  Mir.  Justice  Van  Dyke  re- 
ceived the  concurrence  of  four  of  the  justices 
who  are  still  on  this  bench. 

It  is  suggested,  however,  that  the  Inadvert- 
ence which  resulted  in  tne  entering  of  the  or- 
der denying  the  motion  for  a  new  trial  was 
an  inadvertence  of  a  party  relief  from  which 
might  have  been  obtained  under  section  473, 
Code  of  Civil  Procedure,  upon  due  appllca- 
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tlon  after  proper  nofl^.  Bnt  tbe  inadvert- 
ence was  not  that  of  Hoyt.  He  had  done 
nothing  he  should  not  have  done.  He  bad 
omitted  nothing  which  be  should  have  done. 
It  was  not  his  fault  that  some  one  unauthor- 
ized to  submit  his  motion  bad  done  so.  -  Pe- 
titioner insists  that  there  was  nothing  within 
the  knowledge  of  the  court  which  should  have 
given  notice  to  the  Judge  of  that  tribunal 
that  an  Improper  order  was  being  made. 
TJndoabtedly  the  court  may  dismiss  a  motion 
for  a  new  trial  when  the  moving  party  faUs 
to  prosecute,  and  It  is  also  true  that  such  a 
motion  may  be  brought  on  for  hearing  by  ei- 
ther party.  Section  600,  Code  Civ.  Proc.  The 
court  knew  that  Hoyt's  counsel  and  Robson's 
'H>unsel  were  not  present  when  the  order  of 
bebruary  21,  1013,  was  made.  It  was  the 
duty  of  tbe  court  to  permit  Hoyt  to  present 
his  motion  unless  he  waived  Ills  right  by 
fainng  to  appear.  When,  therefore,  the  court 
learned  that  the  motion  had  been  called  for 
hearing  under  circumstances  which  deprived 
Hojd:  of  his  right  to  a  hearing,  it  became 
manifest  that  tbe  court,  and  not  counsel  for 
the  Injured  party,  had  acted  inadvertently, 
and  therefore  that  of  Its  own  volition  the 
court  could  restore  the  motion  for  new  trial 
to  the  calendar  without  any  application  hav- 
ing been  made  under  section  473,  Code  of  Civ- 
il Procedure.  The  Whitney  Case  has  settled 
that  matter. 

[1, 2]  The  next  question  presented  Is  wheth- 
er or  not  the  court  erred  in  making  the  order 
of  April  4,  1913,  granting  the  new  trial  on 
stipulation  of  plaintiff  and  defendant  Hoyt, 
without  giving  notice  to  the  petitioner,  Rob- 
son.  The  iwsltloQ  of  respondents  is  this:  Rob- 
son  and  Hoyt  were  not  adversary  parties  to 
the  action  of  foreclosure ;  therefore  the  Judg- 
ment in  favor  of  the  plaintiff  Is  not  res  Ju- 
dicata as  to  any  Issue  between  Robson  and 
Hoyt,  and  the  bank  could,  accordingly,  stipu- 
late with  Hoyt  as  it  pleased.  This  conten- 
tion is  correct  The  bank  sued  the  defend- 
ants and  alleged  against  each  of  them  sepa- 
rately that  each  in  purchasing  tbe  land  has 
assumed  the  payment  of  the  mortgage.  Rob- 
son  and  Hoyt  filed  separate  answers.  Rob- 
son  filed  a  pleading  called  a  "cross-com- 
plaint," but  In  It  he  asked  no  affirmative 
relief  against  Hoyt  The  findings  contain 
the  statement,  among  others,  that  the  case 
came  to  trial  upon  the  cross-complaint  of 
Robson  against  OToole  and  Hlllyer.  No  ref- 
erence is  made  to  Hoyt  Clearly  the  superior 
court  did  not  look  upon  the  pleading  as  a 
cross-complaint  against  Hoyt  Counsel  for 
petitioner  virtually  concedes  that  there  was 
no  cross-complaint  against  Hoyt ;  for  he  uses 
the  following  language  In  one  of  the  briefs: 

"The  cross-complaint  was  filed  as  a  precau- 
tionary measure,  for  in  advance  it  was  not 
known  how  plaintiff  would  act,  and  whom  plain- 
tiff would  seek  to  hold  or  release,  but,  in  view 
of  the  findings  of  the  court,  all  necessity  of  the 
cross-complaint  ceased,  its  existence  is  of  no  im- 
portance, it  affects  no  right  of  the  parties,  and 
discussion  of  it  is  dosed." 


It  should  be  noted  aUo  that  no  Judgment 
was  rendered  in  favor  of  Robson.  The  true 
position  of  these  two  defendants  is  therefore 
to  be  found  by  eliminating  all  thought  oC  the 
so-called  "cross-complaint"  The  true  rule  is 
well  illustrated  by  the  following  quotation 
from  Hlbemla  Bank  v.  Dldilnson,  167  Cal. 
619,  140  Pac.  265: 

"Where  a  complaint  is  directed  against  two 
persons,  and  tbe  liability  of  one  involves  some 
facts  which  are  not  material  to  the  liability  of 
the  other  upon  the  cause  of  action  declared  upon, 
and  they  answer  separately,  neither  is  required 
to  answer  those  allegations  which"  relate  solely 
to  the  liability  of  the  other.  The  present  case 
illustrates  this  proposition.  The  action  was 
upon  the  note  and  mortgage  executed  by  Dick- 
inson alone.  His  liability  was  shown  by  the 
allegations  of  the  execution  and  nonpayment  of 
the  note  and  mortgage.  Montgomery  did  not  ex- 
ecute them.  He  was  a  proper  party  because  he 
was  a  subsequent  purchaser  of  the  land.  Bnt 
his  personal  Uability  for  the  debt  and  to  a  defi- 
ciency judgment  was  founded  on  the  extraneous 
fact  that  be  had  assumed  payment  of  the  mort- 
gage debt.  This  fact  had  no  relation  whatever 
to  the  original  liability  of  Dickinson.  It  was 
not  a  fact  material  to  tbe  cause  of  action  stated 
against  Dickinson,  either  to  obtain  a  foreclosure 
or  to  obtain  a  deficiency  judgment" 

The  effect  of  granting  a  new  trial  of  tbe  is- 
sues between  the  bank  and  Hoyt  will  not  dis- 
turb the  Judgment  against  Robson.  Section 
678,  Code  Civ.  Proc. ;  Fowden  v.  Pacific  Coast 
Steamship  Co..  149  Cal.  155,  86  Paa  178; 
Nichols  V.  Dunphy,  58  Cal.  607.  Hoyt  was 
asking  for  a  new  trial  as  to  tbe  issues  be- 
tween him  and  plainttflT,  and  as  to  such  is- 
sues only.  Petitioner  is  not  an  aggrieved 
party  because  in  the  event  of  Hoyt's  escap- 
ing a  Judgment  all  of  the  liability  might 
fall  upon  him.  The  conclusion  of  the  court 
in  the  suit  for  foreclosure  of  the  bank's 
mortgage  will  not  be  binding  In  any  ac- 
tion which  Robson  may  bring  against  Hoyt. 
The  decree  in  favor  of  the  bank  fixed  none 
of  tbe  rights  or  obllgatliHis  of  the  defendants 
among  themselves.  Robson,  is  not  an  inter- 
ested party  in  the  proceedings  for  a  new  trial 
of  the  Issues  between  plaintiff  and  Hoyt  In 
Estate  of  Heydenfeldt  127  Cal.  459,  59  Pac. 
839,  it  was  held  that  persons  who  were  on 
the  same  side  in  a  former  proceeding  may  not 
Invoke  the  principle  of  estoppel  as  between 
each  other  based  upon  findings  in  that  said 
former  proceeding.  We  need  not  analyze  the 
many  authorities  from  other  states  cited  by 
respondents,  because  the  rule  Is  well  under- 
stood. It  is  well  stated,  however.  In  Wil- 
trout  V.  Showers,  82  Neb.  779, 118  N.  W.  lOSa 
The  action  was  for  breach  of  contract  where- 
by defendant  agreed  to  pay  a  note  and  mort> 
gage  executed  by  plaintiff  in  favor  of  a  third 
person.  The  holder  of  the  note  sued  both 
Wiltrout  and  Showers.  The  former  default- 
ed,  and  Showers  was  successful  as  against 
tbe  holder  of  the  obligations.  Wiltrout  paid 
the  Judgment  and  then  sued  Showers,  who 
pleaded  the  former  Judgment  as  res  Judicata. 
The  court  said : 

,"As  between  the  two  defendants  in  that  ac- 
tion no  issue  was  joined.    Wiltrout  and  Show- 
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era  were  not  adverse  parties.  The  question 
of  liability  of  Showers  on  the  oral  contract  to  as- 
sume and  pay  the  notes  was  not  litigated  and 
determined  as  between  Wiltrout  and  Showers. 
The  rule  of  law  is  well  settled  that  parties  to  a 
judgment  are  not  bound  by  it  in  a  subsequent 
action  unless  they  were  adverse  parties  in  the 
original  action.  1  Freeman,  Judgments  (4th 
Ed.)  i  168;  2  Black,  Judgments  (2d  Ed.)  S 
699;  Pioneer  Savings  &  Ix>an  Go.  v.  Bartsch, 
61  Minn.  474  [53  N.  W.  764,  38  Am.  St.  Rep. 
611].  rrhe  bar  of  former  adjudication  can  only 
be  raised  between  those  who  were  adverse  par- 
ties in  the  former  suit,  and  the  judgment  in  the 
former  suit  settles  nothing  as  to  the  relative 
rights  or  liability  of  the  codefendants  as  between 
themselves  unless  their  conflicting  claims  were 
put  in  issue  by  cross-petition  or  adverse  an- 
swers, and  were  actually  litigated  and  adjudicat- 
ed. 23  Cyc.  1279;  Whitesell  v.  Striekler,  167 
Ind.  602  [78  N.  E.  845,  119  Am.  St  Rep.  524]." 

It  follows  that  Robson's  rights  are  not  de- 
pendent upon  the  determination  of  the  Issues 
between  the  plalntlfr  and  Hoyt  In  the  fore- 
closure suit.  Of  course,  the  court  below  will 
confine  itself  in  the  new  trial  to  the  single 
Issue  of  the  alleged  assumption  by  Hoyt  of 
the  payment  of  the  mortgage. 

[S]  But  It  is  alleged  In  the  petlUon  that  the 
respondent  court  and  the  judge  thereof  are 
about  to  "try  said  action  as  to  all  defend- 
ants," and  there  Is  no  denial  of  this  allega 
Uon  in  the  answer.  The  petitioner  is  entitled 
to  a  writ  prohibiting  re^ondent  from  trying 
any  Issues  except  those  arising  on  the  plead- 
ings between  the  plaintiff  bank  and  defendant 
Hoyt 

Let  such  a  writ  issue. 

We  concur:  HBNSHAW,  J.;  LORIOAN,  J. 

SLOSS,  J.  I  concur  in  the  Judgment  It 
is  clearly  shown  by  the  qpinion  of  Mr.  Jus- 
tice MELVIN  that  the  petitioner,  Robson, 
would  not  be  affected  by  a  new  trial  of  the 
Issues  raised  between  the  plaintiff  in  the  fore- 
closure suit  and  Hoyt  This  being  so,  the 
petitioner  is  not  a  party  "beneficially  inter- 
ested," and  is  not,  therefore,  in  a  position  to 
seek  a  writ  of  prohibition  against  the  trial 
of  such  issues.  Code  Civ.  Proc.  {  1103.  He 
is,  however,  directly  interested  in  preventing 
another  trial  of  the  action  against  himself  as 
defendant  By  the  judgment  he  is  made  lia- 
ble for  a  deficiency  in  the  proceeds  of  the 
sale.  The  property  has  been  sold  on  foreclo- 
sure, and  the  amount  of  the  deficiency  ascer- 
tained. In  the  event  of  a  new  trial,  a  new 
Judgment,  and  a  new  sale,  the  deficiency  for 
which  Robson  is  liable  may  be  greatly  in- 
creased. 

It  follows  that,  as  is  held  In  the  forego- 
ing opinion,  any  new  trial  should  be  confined 
to  the  Issues  between  the  bank  and  Hoyt, 
leaving  the  Judgment  of  the  bank  against 
Robson  standing  as  a  final  adjudication. 
This  was  precisely  the  effect  of  the  writ  of 
prohibition  directed  on  the  former  submission 
of  the  present  proceeding.  The  correctness  of 
the  conclusion  Is  conceded  by  the  respondents 
In  their  brief  filed  since  their  petition  for 
rehearing  was  granted.     If,  as  they  claim, 


and  as  we  hold,  Robson  was  not  an  adverse 
party  to  Hoyt,  and  could  not  be  affected  by  a 
new  trial  granted  to  Hoyt,  there  is  no  oc- 
casion to  consider  whether  the  court  proper- 
ly set  aside,  as  to  Hoyt,  the  order  denying 
a  new  trial.  But,  as  this  question  is  discuss- 
ed in  Mr.  Justice  MELVIN'S  opinion,  I  deem 
it  proper  to  say  that  I  do  not  assent  to  the 
views  expressed  by  him  with  respect  to  the 
-right  of  a  court  to  vacate,  on  an  ex  parte 
application,  an  order  granting  or  denying 
a  new  trial.  On  this  point  I  adhere  to  what 
I  said  in  the  former  opinion,  from  which  I 
quote: 

"The  petitioner  takes  the  position  that,  when 
an  apphcation  for  a  new  trial  has  been  made  in 
due  form  and  the  court  has  passed  upon  it  the 
order  made  is  conclusive  so  far  as  the  court 
making  it  is  concerned,  and  that  court  cannot 
afterwards  vacate  the  order  and  again  decide 
the  motion.  As  a  general  propositioD,  this  con- 
tention is  unquestionably  sound.  Coombs  v. 
Hibberd,  43  Cal.  452 ;  Odd  FeUows'  Sav.  Bank 
V.  Deuprey,  66  Cal.  168,  4  Pac.  1173 ;  Dorland 
V.  Cunningham,  66  CaL  484,  6  Pac  135 ;.  Lang 
V.  Superior  Court,  71  CaL  491,  12  Pac.  306, 
416;  Carpenter  v.  Superior  Court  75  Cal.  696. 
19  Pac.  174:  Holtum  v.  Greif,  144  Cal.  621.  78 
Pac  11.  The  'statute,'  says  the  court  in  Dor- 
land  V.  Cunningham,  supra,  'authorizes  but  one 
motion  for  a  new  trial,  and  makes  the  ruling 
thereon  final,  so  far  as  the  superior  court  is 
concerned.'  If  error  has  been  committed  in 
granting  or  denying  the  motion,  the  proper  mode 
of  seeking  redress  is  by  appeal,  as  in  the  case'  of 
any  final  order  or  judgment  of  the  superior 
court.  The  objection  that  the  lower  court  has 
improperly  vacated  its  final  order  is  one  that 

foes  to  the  jurisdiction  of  the  court     Lang  v. 
uperior  Court  supra;    Carpenter  v.  Superior 
Court  supra ;  Holtum  v.  Greif,  supra.    •    •    • 

"An  order  granting  or  denying  a  motion  for  a 
new  trial  is,  of  course,  like  other  orders,  snbject 
to  be  set  aside  under  section  473  of  the  Code  of 
Civil  Procedure.  But  tjie  granting  of  such  re- 
lief implies  an  application  to  the  court  by  the 
party  against  whom  the  proceeding  was  taken, 
upon  notice  to  the  adverse  party  and  upon  a 
proper  showing,  and  it  is  not  claimed  that  in° 
this  case  there  was  any  attempt  to  invoke  or  ttf 
exercise  the  power  conferred  on  the  court  by 
section  473. 

"There  is  one  further  limitation  upon  the  rule 
prohibiting  the  court  from  vacating  its  order 
once  made,  and  upon  this  the  respondents  place 
their  reliance.  Where  an  order  has  been  made 
'irregularly  and  through  inadvertence,'  the  court 
has  power,  of  its  own  motion  or  on  application 
of  a  party  to  set  the  order  aside.  Morris  v.  De 
Cells,  41  CaL  331 ;  De  Gaze  v.  Lynch,  42  CaL 
362;  Hall  v.  Polack,  42  CaL  223;  O.  F.  Sav. 
Bank  v.  Deuprey,  supra,  and  cases  cited ;  Hol- 
tum V.  Greif,  supra ;  Whitney  v.  Superior  Court, 
147  Cal.  536,  82  Pac  37.  This  rule  has  been 
applied  in  cases  where  the  order  was  premature- 
ly made,  as,  for  example,  where  a  statement  to 
be  used  on  the  motion  has  not  been  settled,  or 
there  had  been  no  submission  of  the  motion.  In 
such  cases  the  court  has  acted  irregularly  and 
inadvertently  in  undertaking  to  pass  upon  a 
motion  which  had  not  been  brought  before  it 
and  its  improvident  action  may  be  set  aside. 
This  does  not  mean  that  an  order  may  he  va- 
cated because  the  court  concludes,  after  making 
it,  that  it  erred  in  matter  of  law  or  fact,  or  be- 
cause one  of  the  parties  was  guiUy  of  some  inad- 
vertence which  resulted  to  his  disadvantage. 
The  inadvertence  which  will  justify  the  setting 
aside  of  an  order  (except  nnder  section  473)  is 
the  inadvertence  of  the  court,  not  of  a  party. 

"We  think  there  was  here  no  basis  for  the 
court's  action  in  setting  aside  its  order  denying 
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a  new  trial  The  notice  of  intention  had  been 
•erred  and  filed,  the  bill  of  exceptions  had  been 
dal7  settled  and  was  on  file,  and  the  motion  ap- 
peared regularly  on  the  calendar  of  the  court 
for  argument  on  February  21,  1913.  On  that 
day,  there  being  no  appearance  for  the  moving 
party,  Hoyt,  the  motion  was  called  and  answer- 
ed 'ready'  by  counsel  for  plaintiff,  who  submit- 
ted the  motion,  which  was  thereupon  denied. 
All  of  this  was  perfectly  regular,  and  the  court 
did  not  act  improTidently  or  inadvertently.  It 
appears,  however,  that  there  bad  been  an  oral 
understanding  between  counsel  for  Hoyt  and  a 
member  of  plaintiff's  firm  of  counsel  that  the 
hearing  of  the  motion  should  be  continued.  This 
was  not  known  to  the  attorney  who  appeared  for 
plaintifiF  on  February  Slst  The  misunderstand- 
ing in  this  regard  would  unquestionably  have 
supported  a  claim  of  inadvertence  or  surprise 
on  the  part  of  Hoyt,  but  we  cannot  see  that  it 
tended  to  show  any  inadvertence  or  irregularity 
on  the  part  of  the  conrt.  If  the  disregard  of 
oral  stipulations  or  misunderstandings  between 
counsel  could  authorize  the  court  of  its  own  mo- 
tion, or  on  an  ex  parte  application,  to  set  aside 
judgments  or  orders  as  improvident,  the  finality 
of  judicial  determinations  would  be  seriously 
impaired.  Reasons  like  these  are  typical  illus- 
trations of  the  grounds  upon  whi«di  reliet  aboold 
be  sought  under  section  473." 

I  do  not  stop  to  discuss  the  question  wheth- 
er 'Wbltney  v.  Superior  Ck>urt,  147  Cal.  636, 
82  Pac.  37,  can  be  successfully  dlstingrnisbed 
from  the  case  at  bar.  If  there  be  no  valid 
ground  of  distinction,  I  think  the  decision 
in  the  Whitney  Case  Is  in  conflict  with  the 
rules  established  by  a  long  line  of  prior  de- 
cisions, and  with  fundamental  principles  gov- 
erning the  finality  of  Judicial  determinations. 

I  C(Hicnr:  SHAW,  j. 

ANGELLOTTI,  C.  3.  I  concur  in  the  Judg- 
ment on  the  ground  that  the  petitioner  would 
not  be  affected  by  a  new  trial  of  the  issues 
raised  between  the  plaintiff  in  the  foreclosure 
suit  and  Hoyt,  and  that,  this  being  so,  he  is 
not  in  a  position  to  seek  a  writ  of  prohibition 
against  the  trial  of  such  issues.  He  is  bene- 
ficially Interested  in  prohibiting  the  trial  of 
other  Issues,  and  therefore  it  Is  properly 
ordered  that  a  writ  issue  to  prohibit  an} 
SQch  triaL 


(in  Cal.  B70) 

HIHN-HAMMOND  LUMBER  CO.  v.  BLSOM 
et  aL     (S.  r.  6707.) 

(Supreme  Conrt  of  California.    Dec.  17,  191S.) 

1.  Mechanics'  Lbbns  «=»196— Statutb— Con- 

STrrunoNALrrr. 

Code  Civ.  Proc.  f  1194,  declaring  that  la- 
borers and  materialmen  shfkll  hare  preference 
over  subcontractors  in  participation  in  the 
amount  applicable  to  mechanics'  liens,  is  not 
violative  of  Const  art.  20,  §  16,  providing  that 
mechanics,  materialmen,  artisans,  and '  laborers 
of  every  class  shall  have  a  lien  for  labor  or 
material  furnished,  since  such  provision  serves 
merely  to  place  on  an  equal  footing  mechanics, 
materialmen,  artisans,  and  laborers  who  person- 
ally perform  work. 

[Ed.  Note.— For  other  cases,  see  Mechanics' 
liiens.  Cent  Di;g.  {{  337-341;  Dec.  Dig.  «s» 
196.] 


2.  lilECHAnics'  Liens  «s9l96— Pkbsonb  Enti- 
Tuen  —  Classification  —  Statute  —  "La- 
boseb"  —  "Suboontbactor"  —  "ObioinaI) 
Contbaotob"— "Materia  uiAR." 

Under  the  Medianics'  Lien  Law  (Code  Civ. 
Proe.,  f  1194)  prior,  to  the  amendment  of  1911, 
declaring  that  laborers  and  materialmen  should 
have  preference  over  subcontractors  in  partid- 

Bation  in  the  amount  applicable  to  mechanics'' 
ens,  a  firm  wliich  lathed  and  plastered  a  house, 
furnishing  the  material ;  a  firm  which  construct- 
ed most  of  the  floors  and  walls,  famishing  the' 
material ;  a  company  which  erected  part  of  the 
walls  of  bathrooms,  furnishing  the  necessary 
tile ;  a  company  which  put  on  a  mission  tile' 
roof,  famishing  the  material ;  a  firm  which  laid 
the  fiooring  in  certain  rooms,  furnishing  the 
material;  and  a  person  who  erected  the  tin 
work  and  galvanized  iron  and  copper  work,  a 
substantial  part  of  the  structure,  furnishing  the 
materials— were  all  "subcontractors"  under  the 
statute,  which  divides  the  liens  assertable  against 
the  property  into  four  classes,  laborers',  mate- 
rialmen s,  subcontractors',  and  original  contrac- 
tor's, the  "original  contractor"  being  the  person 
who  agrees  with  the  owner  to  construct  a  build- 
ing on  his  property,  "laborers"  being  those  who 
perform  labor  in  the  construction  of  the  build- 
ing, "materialmen"  being  persons  who  merely 
furnish  material  to  the  contractors  to  be  used 
in  the  construction  of  the  building,  and  "subcon- 
tractors" being  all  persons  who  agree  with  the 
original  contractor  to  furnish  the  material  anJ 
construct  for  him  on  the  premises  some  port  of 
the  structure  which  the  original  contractor  ha4 
agreed  to  erect  for  the  owner,  although  literally 
a  "subcontractor"  is  one  who  agrees  with  an- 
other to  perform  a  part  or  all  of  the  obligation 
which  the  second  owes  by  contract  to  a  third 
person. 

[Ed.  Note.— For  other  cases,  see  Mechanics' 
Liens.  Cent  Dig.  Si  337-341;  Dec.  Dig.  «=» 
196. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Laborer;  Material- 
man;   Original  Contractor;    Subcontractor.] 

8.   APPEAI.  AND  EBROB  «=3934r-PBES1TMFTI0NS 

Favorino  Court  Below. 

All  intendments  favor  the  Judgment  of  the 
court  below. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  U  S777-87CQ;  Dec.  Dig.  «s> 
934.] 

4.  Mechanics'  Liens  9=>2g0— Forboi.osubs— 
FiNOiNO — Support  bt  Lien  Ci.aih. 

In  a  consolidated  action  to  foreclose  me- 
chanics' liens,  where  the  Uen  claims  of  certain 
firms  stated  that  thej^  had  respectively  perform- 
ed labor  on  the  building,  the  claim  of  one  stating 
that  its  members  had  performed  certain  labor  in 
the  construction  of  the  house,  and  also  had  fur- 
nished certain  materials  used  therein,  a  finding 
ranking  such  parties  as  materialmeta  or  laborent 
was  sufficiently  sustained  by  the  respective 
claims  of  lien.  . 

[Ed.  Note. — For  other  cases,  see  Mechanics' 
Liens,  Cent  Dig.  {{  691-697;  Dea  Dig.  «=> 
290.] 

Department  1.  Appeal  from  Superior 
Court,  Santa  Gnu  County;  Lucas  F.  Smith, 
Judge. 

Action  to  foreclose  liens  by  the  Hlhn-Ham- 
mond  Lumber  Company  against  R.  W.  El- 
som  and  others.  From  a  Judgment  assign- 
ing their  respective  ranks  as  lienors,  and 
from  an  order  denying  their  motion  for  new 
trial,  Thomas  J.  Gullfoy  and  certain  others 
appeal.    Judgment  and  order  afiSrmed. 
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W.  P.  Netherton,  of  Santa  Crnz,  fot  appel- 
lants. Wyckoff  &  Gardner,  of  Watsonville, 
for  respondent  Hlhn-Hanunond  Lumber  Co. 
H.  A.  Van  C.  Torchlana,  of  San  Francisco, 
and  W.  P.  Netberton,  of  Santa  Ornz,  for  de- 
fendant WllUamson  &  Garrett  Charles  B. 
Toanger,  of  Santa  Cruz,  for  defendants  W.  R. 
Van  Wagner  and  P.  P.  Van  Wagner,  and  for 
respondents  A.  D.  Houghton,  and  George  H. 
Cardiff.  I.  F.  Chapman,  of  San  B^anclsco,  for 
defendant  White  Bros.  W.  P.  Netherton,  of 
Santa  Cruz,  for  defendants  E.  B.  A  A  L.  Stone 
Co.,  California  Artistic  Metal  &  Wire  Compa- 
ny, Simpson  &  Fisher,  F.  A.  Angell,  H.  V.  An- 
gell,  and  H.  W.  Truman.  Charles  M.  Cassin,  of 
San  Jose,  for  defendants  Henry  Wllley  Co., 
George  G.  Byrne,  Walter  O.  Byrne,  and  Dan- 
iels Santa  Cruz  Transfer  Co.  <3.  R,  Taylor, 
of  Los  Angeles,  for  defendant  Granite  Rock 
Co.  Rlttenhotise  ft  Johnston,  of  Santa  Cruz, 
for  defendants  L.  W.  Rickey,  George  H.  Leroy, 
Louis  H.  Wessendorf,  George  C.  Staffler,  H. 
F.  Faneuf,  C.  H.  Heath,  Fred  A  Bright,  and 
W.  F.  Bright.  Greg  S..  McBvers,  of  San 
F^andsco,  for  defendants  William  Ross  and 
D.  MacLeod.  A  E<.  Bolton,  of  San  Francisco, 
for  defendants  WllUam  T.  Sesnixi,  B.  F. 
Porter  Estate,  J.  Harry  Blohme,  and  Clar- 
ence B.  Ward.  W.  M.  Gardner,  of  Santa 
Gnu,  for  defendant  R.  W.  Basom. 

SHAW,  J.  A  nnmber  of  persons,  each 
claiming  a  mechanic's  lien  on  the  same  proi>- 
erty,  began  separate  actions  to  foreclose  the 
liens.  These  actions  were  consolidated  for 
trial  and  resulted  in  a  Joint  Judgment  of 
foreclosure.  The  building,  on  account  of 
which  the  liens  accrued,  was  erected  prior 
to  the  enactment  of  the  amendment  of  1911 
to  the  mechanic's  lien  law,  in  pursuance  of 
a  contract  which  was  valid  under  the  prior 
law.  The  Uens  amounted  to  more  than  the 
balance  found  due  from  the  owner  to  the  con- 
tractor. This  made  it  necessary  to  appor- 
tion the  balance  to  the  respectiye  claimants, 
and  to  declare  the  rank  of  each  lien  and  the 
order  of  its  payment  out  of  the  fond.  Six  of 
the  lien  claimants,  namely,  Thomas  J.  Gnll- 
foy,  Waterhouse-Price  Company,  Floodberg  & 
McCaffery,  W.  W.  Montague  &  Co.,  N.  Clark 
&  Sons,  and  Ford  &  Malott,  being  d-issatisfled 
with  the  rank  assigned  to  them  by  the  Jndg- 
moit,  have  appealed  from  the  Judgment  and 
from  an  order  denying  their  motion  for  a 
new  trlaL  The  court  found  that  each  of 
these  appellants  was  a  subcontractor  and, 
for  that  reason,  assigned  them  a  rank  sub- 
ordinate to  that  of  laborers  and  materialmen. 
The  proTislons  of  section  1194  of  the  Code  of 
Civil  Procedure,  as  it  then  existed,  declared 
that  laborers  and  mateitolmen  shonld  have 
prefwence  oyer  subcontractors  in  partlcipa- 
tlcm  In  the  amount  aiq[»Ucable  to  Uens  under 
tbat  law. 

[1]  The  first  point  urged  by  the  appellants 
la  that  section  1194,  in  so  far  as  it  gives  such 
preference  to  laborers  and  materialmen,  is 
nncoDstitntionaL    This  question  was  consid- 


ered by  this  court  in  Miltlmore  t.  NoMger, 
eta,  O).,  150  Cal.  790,  90  Pac.  114.  It  was 
there  declared  that  the  section  did  not  vio- 
late the  Constitution  by  reason  of  this  prefer- 
ence, bnt  only  so  far  as  it  gave  laborers  a 
preference  over  materialmen.  Some  mem- 
bers of  the  court  dissented  on  the  ground  that 
the  priorities  given  to  laborers  over  material- 
men was  valid.  But  there  was  no  difference 
of  opinion  regarding  the  power  of  the  Legis- 
lature to  prefer  these  two  classes  to  subcon- 
tractors. We  are  not  disposed  to  go  over 
the  ground  again  to  demonstrate  the  sound- 
ness of  this  decision.  Upon  the  authority 
thereof  we  hold  that  the  point  is  not  well 
taken. 

[2,  3]  Another  proposition  advanced  in  sup- 
port of  the  appeal  is  that  the  findings  of  the 
court,  with  respect  to  each  of  the  appefllants, 
that  it  was  a  subcontractor  and  not  a  mate- 
rialman, are  contrary  to  the  evidence. 

The  facts  relating  to  each  of  them  are  as 
follows:  The  building  erected  was  a  large 
two-story  dwelling  house.  The  contract  price 
was  $27,686.20.  &  W.  Elsom  &  Co.  were 
the  contractors  for  the  erection  of  the  build- 
ing. Guilfoy  agreed  to  furnish  and  set  In 
place  in  the  building  "all  tin,  galvanized  iron, 
and  copper  work,  including  copper  sash  bars, 
galvanized  iron  caps,  copper  flashings  at  back 
of  wall,  two  rows  of  cross  bars  and  a  half  bar 
at  wall  line,  the  full  length,"  aU  according 
to  the  plans  and  specifications  of  the  build- 
ing prepared  by  the  architect  The  cost  of 
the  material  for  this  work  amounted  to  $943.- 
60.  The  cost  of  the  labor  was  $247.00.  The 
Waterhouse-Price  Company  agreed  to  furnish 
the  tile  for  the  walls  of  four  bathrooms  and 
a  toilet  and  set  the  same  in  the  building,  the 
setting  to  be  done  by  experienced  workmen 
from  San  Francisco,  all  as  required  by  the 
plans  and  spedflcatlons.  The  material  there- 
for amounted  to  $227.50  and  the  labor,  |37.60. 
Floodberg  &  McCaffery  agreed  to  fnrniSh  the 
material  and  labor  necessary  to  complete  the 
lathing  and  plastering  upon  the  building  ac- 
cording to  spedflcatlons  attached  to  the  con- 
tract The  material  amounted  to  $1,600  and 
the  labor  to  $1,363^20.  Montague  &  Co. 
agreed  to  furnish  and  place  in  the  building 
360  square  feet  of  tile  for  the  front  porch, 
250  square  feet  of  tile,  and  the  cove  around 
the  walla  with  plinth  blocks  at  doors,  for 
four  bathrooms  and  floors  of  toilets  on  the 
second  floor;  also,  to  furnish  the  materials 
and  place  in  the  building  four  flreplaces 
made  of  brick  or  tile  in  different  rooms  in 
the  building,  and  to  place  76  square  feet  of 
tUe  and  wire  spaces  in  the  pantry.  For  all 
this  the  material  amounted  to  $500  and  the 
labor  to  $423.  Clark  &  Sons  agreed  to  de- 
liver and  lay  in  place  the  tUe  roof  with  scal- 
loped iron  at  the  eaves,  in  accordance  with 
the  plans  and  specifications.  The  material 
amounted  to  $1,350  and  the  labor  $335.  Much 
of  the  tile  had  to  be  cut  and  fitted  on  the 
premises.  Ford  &  Malott  agreed  to  lay  the 
fiber  stone  flooring  and  furnish  the  material 
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therefor  in  the  breakfast  room  and  on  the 
south  and  west  lower  porches.  The  material 
amounted  to  $340  and  the  labor  to  $300. 

The  question  whether  one  who  claims  a 
lien  upon  a  building  is  a  contractor  or  mate- 
rialman has  been  several  times  considered 
by  the  court.  A  brief  statement  of  the  cases 
in  which  the  decisions  have  been  rendered 
wiU  assist  in  elucidating  the  principles  to  be 
appUed.  In  Hinckley  v.  Field,  etc.,  Co.,  91 
Cal.  139,  27  Pac.  584,  it  was  held  that  one 
who  constructs,  before  delivery,  "a  steam 
plant  consisting  of  boilers,  engine,  heater, 
feed  pipe,"  eta,  for  a  cracker  factory,  de- 
livers them  and  puts  them  in  place  in  the 
factory  building,  is  a  materialman,  and  not 
a  contractor.  It  was  said  that  the  work  of 
putting  these  materials  in  place  "was  only 
the  completion  of  their  contract  to  deliver 
such  finished  machinery."  In  Roebllng  Co. 
V.  Humboldt  Co.,  112  Cal.  290,  44  Pac.  668, 
the  same  rule  was  made  concerning  a  con- 
tract to  make  and  set  up  ready  for  use  in  a 
building  an  electrical  plant  "consisting  of 
dynamos,  converters,  switchboard,  lamps, 
etc.,  with  the  necessary  wiring  and  connec- 
tions," although  In  order  to  set  them  up  it 
was  necessary  to  put  in  the  building  a  foun- 
dation for  the  dynamos  and  to  Install  the 
wires  and  lamps.  In  Bennett  v.  Davis,  118 
Cal.  337,  45  Pac.  684,  64  Am.  St.  Rep.  354,  the 
same  rule  was  followed  with  respect  to  a 
contract  to  furnish  mantels,  tUes,  and  grates 
and  set  them  in  a  building  under  construc- 
tion. Each  ^ile  pertaining  to  the  mantels  had 
to  be  set  in  separately  and  some  bricklaying 
around  the  mantels  was  necessary  as  a  part 
of  the  setting  thereof.  In  Bryson  v.  McCone, 
121  Cal.  163,  63  Pac.  637,  the  court  held  that 
a  person  contracting  to  build  loe  tanks,  in- 
cluding steel  molds,  pipes,  pumps,  and  con- 
nections, and  to  set  them  up  in  an  ice  fac- 
tory, was  a  materialman,  and  not  an  original 
contractor.  In  Smith  v.  Bradbury,  148  Cal. 
41,  82  Pac.  867,  113  Am.  St.  Rep.  189,  It  was 
held  that  one  who  contracted  to  do  the  plas- 
tering in  a  building  at  a  stated  price  yer  y^rd 
was  a  subcontractor  and  not  a  materialman. 
So  In  La  Grill  v.  Mallard,  90  CaL  373,  27 
Pac.  294,  one  who  contracted  to  paper  and 
decorate  a  number  of  rooms  in  a  dwelling 
house,  where  the  actual  work  was  done  by 
employes,  was  held  to  be  an  original  con- 
tractor. The  only  rule  of  general  application 
announced  in  any  of  the  above-mentioned  de- 
cisions was  stated  in  Bennett  v.  Davis,  supra, 
113  Cal.  339,  45  Pac.  685,  64  Am.  St.  Rep. 
354,  as  follows: 

"The  main  consideration  after  all  Is  whether 
the  labor  bestowed  upon  the  article  (in  setting) 
was  simple  and  trifling  in  comparison  to  the 
price." 

Literally,  a  "subcontractor"  is  one  who 
agrees  with  another  to  perform  a  part  or  all 
of  the  obligation  which  the  second  party  owes 
by  contract  to  a  third  party.  With  respect  to 
the  mechanic's  lien  law  in  question,  however, 
the  word  has  a  much  narrower  meaning. 
Section  1194  divides  the  liens  which  can  be 


asserted  against  property  imder  tb«<  me<dian- 
ics'  lien  law  into  f<rar  classes,  to  wit,  labor- 
ers, materialmoi,  subcontractors,  and  orig- 
inal contractors.  The  meaning  of  the  term 
"subcontractors,"  as  there  used,  must  be  de- 
termined by  reference  to  this  classification 
and  to  the  subject  to  which  it  relates.  The 
"orlgioal  contractor"  is  the  person  who 
agrees  with  the  owner  to  construct  a  build- 
ing on  his  property.  Those  who  perform 
labor  in  the  construction  of  the  building  come 
within  the  first  class,  as  "laborers."  Persona 
who  merely  furnish  material  to  the  contrac- 
tors to  be  used  and  which  are  used  in  the 
construction  of  the  building  come  within  the 
second  class,  as  "materialmen."  The  term 
"subcontractor"  embraces  all  persons  who 
agree  with  the  original  contractor  to  furnish 
the  material  and  construct  for  him  on  the 
premises  some  part  of  the  structure  which 
the  original  contractor  has  agreed  to  erect 
for  the  owner.  We  think  something  more 
than  a  mere  comparison  of  the  cost  of  the 
labor  of  attaching  material  to  the  building 
with  the  total  price  of  the  work  and  materi- 
als is  necessary  in  many  cases  to  a  determi- 
nation of  the  question  whether  a  claimant  is 
a  subcontractor  or  a  materialman.  Generally 
speaking,  it  would  be  held  that  one  who,  un- 
der an  agreement  with  the  contractor,  enters 
upon  the  premises  and  there,  vrith  material 
furnished  by  himself,  erects  a  definite  i>art 
of  the  structure  composing  the  building,  is  a 
subcontractor  within  the  meaning  of  this  sec- 
tion, regardless  of  the  comparative  cost  of 
labor  and  material.  The  cases  above  cited 
which  hold  the  claimant  to  be  a  materialman 
go  upon  the  theory  that  the  claimant  agreed 
with  the  owner  or  the  contractor  to  construct, 
outside  of  the  building,  or  away  from  the 
premises,  some  completed  article,  machinery, 
or  apparatus  to  be  thereafter  placed  in  or 
attached  to  the  building  by  the  person  who 
furnished  it"  The  contention  was  that  the 
work  of  attacMng  it  to  the  building  consti- 
tuted a  part  of  the  construction  of  the  build- 
ing Itself,  and  therefore  made  the  claimant 
either  an  original  contractor  with  the  owner 
or  a  subcontractor  with  the  contractor.  The 
substance  of  the  decisions  is  that  the  work 
of  attaching  and  placing  the  thing  in  tjie 
building  was  merely  a  part  of  the  delivery, 
and  that  the  essence  of  the  agreement  was  to 
furnish  a  finished  article  as  material  to  be 
placed  in  the  building.  But  in  the  other 
cases  it  was  clear  that  the  work  of  the  claim- 
ant was  that  of  constructing  a  part  of  the 
building  Itself  with  his  own  materials,  under 
an  agreement  with  the  original  contractor, 
and  he  was  held  to  be  a  subcontractor. 

Under  the  decision  in  Smith  v.  Bradbury, 
supra,  there  can  be  no  donbt  that  the  status 
of  Floodberg  &  McCaffery,  who  did  the  lath- 
ing and  plastering  and  furnished  the  materi- 
al therefor,  was  that  of  a  subcontractor.  The 
work  of  Montague  &  Co.  consisted  of  fur- 
nishing the  material  and,  constructing  In  the 
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building  a  considerable  part  of  the  floors  and 
walls  thereof.  The  'Waterhouse-Prlce  Com- 
pany was  to  famish  the  necessary  tile  and 
erect  a  part  of  the  walls  of  tbe  batlirooms. 
Clark  &  Sons,  a  corporation,  was  to  fnmlsh 
the  material  and  put  on  the  building  a  mis- 
sion tile  root  Ford  &  Malott  were  to  furnish 
and  lay  tbe  flooring  in  certain  rooms.  All 
these  constituted  substantial  and  important 
parts  of  the  building  and  of  the  work  of  con- 
struoting  it  These  parties  were,  in  our  opin- 
ion, subcontractors,  under  the  principles  we 
have  Just  stated.  It  is  somewhat  difficult  to 
determine,  from  tbe  meager  record  on  tbe 
subject,  what  part  of  the  building  was  con- 
structed by  the  claimant  Guilfoy.  Enough 
appears  to  show  that  be  was  to  famish  tbe 
materials  and  erect  in  tbe  building  tbe  tin 
work,  galvanized  iron,  and  copper  work  re< 
quired  by  tbe  plans  and  specifications.  The 
plans  and  specifications  are  not  set  forth  in 
tbe  record.  It  is  at  least  not  Improbable  tbat 
the  metal  work  of  this  character  constituted 
a  substantial  part  of  the  structure.  If  so, 
Guilfoy  would  be  a  subcontractor  within  tbe 
rules  above  stated.  As  all  intendments  are 
in  favor  of  tbe  decision  of  tbe  court  below, 
and  no  evidence  of  a  difTerent  condition  is 
presented  by  the  record,  we  must  sustain  tbe 
finding  that  Guilfoy  was  a  subcontractor. 

In  Bennett  v.  Davis,  supra,  the  claimant, 
wbo  contracted  to  furnish  mantels  for  tbe 
building  with  tbe  tiles  and  grates  connected 
tberewltb  and  to  set  tbem  all  in  tbe  building, 
was  held  to  be  a  materialman.  A  part  of 
the  work  of  Montague  &  Co.  consisted  of  the 
building  of  four  fireplaces  in  tbe  house,  using 
brick  and  tile.  This  work  is  in. some  respects 
similar  to  that  which  was  held  to  be  the 
furnishing  of  materials  in  Bennett  v.  Davis. 
But  here  we  have  no  plans  or  specifications 
or  other  description  of  the  work,  and  we  can- 
not say  that  the  fireplaces  did  not  constitute 
a  very  substantial  part  of  the  structure  of  the 
building  in  question.  In  Bennett  v.  Davis 
tbe  mantels,  which  are  usually  finished  out- 
side as  a  complete  structure  and  thereafter 
taken  to  and  set  in  the  building  by  the  per- 
son who  makes  them,  were  the  principal  sub- 
ject of  the  agreement  and  the  setting  was  a 
mere  incident  and. of  very  slight  cost  com- 
pared witb  tbe  price  of  tbe  mantels.  It  was 
in  this  case  that  tbe  court  said  that  the  coji- 
parison  of  the  labor  of  setting  with  the  price 
was  the  main  consideration.  The  work  done 
by  Montague  &  Co.  constituted  nearly  half 
of  the  sum  they  were  to  receive, for  furnish- 
ing the  material  and  erecting  these  porch 
fioors,  fireplaces  and  other  things  in  the 
building.  The  cost  of  tbe  difTerent  parts  of 
their  Job  is  not  stated.  There  is  therefore  no 
means  of  making  comparison  of  tbe  cost  of 
tbe  labor  with  the  total  cost  of  the  fireplaces, 
and  we  cannot  Interfere  witb  the  finding  that 
they  were  subcontractors. 

[4]  The   appellants   further  contend   that 


certain  other  claimants,  namely,  Faneuf  & 
Heath,  Wessendorf  &  Staffler,  Bright  Bros., 
and  tbe  Daniels  Santa  Cruz  Transfer  Com- 
pany, were  erroneously  ranked  as  material- 
men or  laborers  when  they  should  have  been 
classed  as  subcontractors.  Their  claims  were 
small,  amounting  in  all  to  $181.79.  Each  of 
these  parties  filed  a  claim  of  lien  stating  tbat 
they,  respectively,  bad  performed  labor  on 
the  building.  Tbe  claim  of  Faneuf  &  Heath 
states  that  they  performed  certain  labor  in 
tbe  construction  of  the  house  and  also  that 
they  furnished  certain  materials  which  were 
used  therein.  There  is  nothing  in  tbe  record 
to  show  the  character  of  the  work  done  by 
either  of  these  claimants,  or  of  tbe  materials 
they  furnished.  The  finding  is  sufficiently 
sustained  by  tbe  respective  claims  of  lien, 
and,  as  there  is  no  evidence  to  the  contrary 
in  the  record,  the  findings  must  be  upheld. 
Tbe  Judgment  and  order  are  affirmed. 

We  concur:  SLOSS,  X;  liAWLOB,  J. 


a71  Cal.  626) 
EOYSTONE  CO.  v.  DABLINO  at  aL 
(I/.  A.  4072.) 

(Supreme  Court  of  California.    Dec.  15,  1915. 
Bebearing  Denied  Jan.  18,  1910.) 

1.  Constitutional  Law  4t=»89— Mechanics' 
Liens  «=>3— Contractob's  Bond — Statute 
—Constitutionality. 

Act  May  1,  1911  (St  1911,  p.  1313), 
amending  Code  Civ.  Proc.  {  1183,  provides  that 
persona  working  upon  a  building  or  furnishing 
materials  shall  have  a  lien  for  the  value  of  tbe 
labor  and  materials,  and  that  in  case  the  orig- 
inal contract  shall  be  filed  in  the  office  of  tbe 
county  recorder,  together  with  the  bond  of  the 
contractor  in  an  amount  not  less  than  50  per 
cent  of  the  contract  price,  which  bond  shall  be 
conditioned  for  the  payment  of  the  claima  of  all 
persona  performing  labor  or  furnishing  mate- 
rials on  the  work,  and  shall  also  be  made  to 
inure  to  the  benefit  of  all  laborers  or  material- 
men on  the  work  described  in  the  contract,  to 
give  them  a  right  of  action  to  recover  upon 
the  bond  in  any  suit  to  foreclose  the  mechanics' 
liens  or  in  a  separate  auit  brought  on  the  bond, 
then  tbe  court,  where  it  would  be  equitable  to 
do  so,  may  restrict  the  recovery  under  such  liens 
to  an  aggregate  amount  equal  to  that  found  to 
be  due  from  the  owner  to  the  contractor,  and 
render  judgment  against  the  contractor  and 
sureties  on  the  bond  for  any  deficiency.  Const 
art.  1,  S  1,  guaranties  the  right  of  contract 
Article  20,  §  16,  provides  that  mechanics,  mate- 
rialmen, artisans,  and  laborers  of  every  class 
shall  have  a  lien  upon  the  property  upon  which 
they  have  bestowed  labor  or  furnished  materials, 
and  that  tbe  Legislature  shall  provide  for  the 
speedy  enforcement  of  such  liens.  Held,  that 
the  provision  of  the  mechanic's  lien  act  requir- 
ing the  contractor's  bond  is  not  unconstitutional 
as  invading  the  right  of  contract  since  it  al- 
lows the  owner  of  property  to  contract  freely 
for  its  improvement  and  upon  such  terms  as  he 
may  deem  for  his  best  interest  merely  exacting 
from  him  as  a  condition  of  exemption  from  lia- 
bility to  subcontractors  and  materialmen  in  ex- 
cess of  the  contract  price  for  the  work,  that  he 
should  provide  a  reasonable  security  for  the 
constitutional  lien  given  for  labor  and  materials 
furnished  by  his  contractor,  a  requirement  with- 
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In  the  Mope  of  the  conatitatlonBl  provision  con- 
ferring such  liens,  and  of  the  police  power. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al I«w,  Gent.  Die.  f  157;  Dec.  Die.  «s>89: 
Mechanics'  liiens.  Cent.  Dig.  |  4;  Dec.  Dig. 
«s>3.] 

2.  Bonds  «=s>3S  —  Vauditt  —  Stattttobt 
Bonds. 

A  bond  given  solely  to  comply  with  a  stat- 
ute which  is  itself  void,  or  which  does  not  re- 
quire the  bond  as  supposed,  is  without  binding 
force. 

[Ed.  Note.— For  other  cases,  see  Bonds,  Cent 
Dig.  §S  40,  40^ ;    Dec.  Dig.  «=3SS.] 

3.  Statutes  ^=>85  —  Clabb  Lkoisi^tioh  — 
Conthactob'b  Bond. 

Act  May  1,  1911  (St.  1911,  p.  1313), 
amending  Code  Civ.  Proc.  i  1183,  to  require  a 
contractor's  bond  securing  materialmen  and 
laborers  as  a  condition  to  the  owner's  exemp- 
tion from  liability  thereto  in  an  amount  in  ex- 
cess of  the  contract  price,  is  not  unconstitution- 
al as  class  legislation,  since  a  law  is  general  and 
constitutional  when  it  applies  equally  to  all  per- 
sons embraced  in  a  class  founded  upon  some 
natural  or  intrinsic  or  constitutional  distinction 
which  has  some  reasonable  relation  to  the  legis- 
lation respecting  the  class,  which  is  the  case, 
as  to  persons  furnishing  labor  or  materials  for 
the  construction  of  buildings,  under  the  consti- 
tution conferring  their  liens  thereon. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent.  Dig.  H  M,  8^ :   I^ec.  Dig.  «=386.] 

4.  MsoHANics'  LixNB  4=9227— Contbactob's 
Bond  —  Conbtbuctioh  —  Rbcovxbt  in  Ex- 
cess OF  Pknalty— Statute. 

Act  May  1,  1911  (St.  1911,  p.  1313), 
amends  Code  CSv.  Proc.  I  1183,  to  require  that 
a  contractor  shall  file  a  bond  securing  materi- 
almen and  laborers  as  a  condition  to  the  own- 
er's exemption  from  liability  thereto  in  an 
amount  in  excess  of  the  contract  price,  and  fixes 
the  penalty  of  the  bond  at  not  less  than  one- 
half  the  amount  of  the  contract  price,  subse- 
quently providing  that  after  applying  to  the 
payment  of  liens  the  sum  due  from  the  owner  to 
the  contractor,  lien  claimants  may,  in  suit  on 
the  bond  recover  the  unpaid  balance  of  their 
claims.  HeU,  that  such  a  bond  could  not  be 
construed,  because  of  the  last  provision  of  the 
statute,  as  authorizing  a  recovery  in  excess  of 
its  penalty. 

[Ed.  Note.— For  other  cases,  see  Mechanics' 
Ldens,  Cent.  Dig.  {  410 ;  Dec.  Dig.  «=>227.] 

6.  Affeal  and  Ebbob  <8=9907— Fbksiticftions 

Favobino  Coubt  Below. 

'  In  a  suit  to  foreclose  mechanics'  liens, 
where  the  propriety  of  an  allowance  for  extras 
to  a  materialman  depended  upon  the  specifica- 
tions, which  were  not  incorporated  in  the  bill  of 
exceptions  or  elsewhere  in  the  record,  the  find- 
ing of  the  court  below  must  be  sustained  on  pre- 
sumption. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  JJ  2899,  2911-2916,  3673, 
3674,  3676,  3678 ;   Dee.  Dig.  i8=>907.] 

6.  Afpeai,  and  Ebbob  9s»181— Besebvation 
OF  Gbounds  of  Rkvibw— Nkcessitx  of  Ob- 
jection BeI/OW. 

An  objection  made  in  appellant's  brief,  but 

not  made  on  trial  or  in  the  court  below,  will 

not  be  considered  on  appeal. 
(Ed.  Note.— For  other  cases,  see  Appeal  and 

Error,   Cent.   Dig.   »   1141-U61,   1157,   1158, 

1160;   Dec.  Dig.  <8s»181.] 

In  Bank.  Appeal  from  Saperior  Court,  Los 
Angeles  County;    Lools  W.  Myers,  Jndge. 

Action  by  the  Boystone  Company  against 
Thomas  Darling  and  the  American  Surety 


Company  of  Vew  Toife  and  otherai  From  a 
judgment  against  It,  the  defendant  Atmrlcan 
Surety  Company  appeals.    Affirmed. 

Bicksler  &  Smith,  of  Los  Angles,  for  ap- 
pellant Irwin,  White  &  Bosecrans  and  Ran- 
dall &  Bartlett,  all  of  Los  Angeles,  for  re- 
spondents Darling.  Ernest  E.  Nichols,  of  Los 
Angeles,  for  re^ondent  Jos^h  Musto  Sons- 
Keenan  Co.  B.  L.  Horton,  of  Los  Angeles, 
for  req;)ondent  Hammond  Lumber  Co.  Gray, 
Barker  &  Bowen,  of  Los  Angeles,  fftr  respond- 
ent Schnltz  Lumber  Co.  Shaw  &  Stewart,  of 
Los  Angeles,  for  respondent  Stead.  WllUs  O. 
Tyler,  of  Los  Angeles,  for  respondent  James. 
Sdiweltser  ft  Hatton,  of  Los  Angeles,  for 
respondent  Western  Commercial  Co.  Alfred 
Wright,  of  Los  Angeles,  for  respondent  Eager 
Hardware  ft  Paint  Ca  C.  W.  Pendleton,  Jr., 
of  Los  Angeles,  for  respondents  H.  W.  Johns- 
Manvllle  Co.  and  J.  C.  Crawford.  Jones  & 
Weller,  of  Los  Angeles,  for  respondent  Pat- 
ten ft  Davles  Lumber  Co.  Arthur  Wright,  of 
Los  Angeles,  for  respondent  Hughes  Mfg.  & 
Lumber  Co.  Waterman  &  Green,  of  Los  An- 
geles, for  respondent  Neely. 

SHAW,  J.  This  Is  an  appeal  taken  from 
the  judgment  Tritliln  60  days  after  Its  entry, 
the  American  Surety  Company  being  the  sole 
appellant  The  judgment  was  rendered  In  a 
consolidated  action  to  foreclose  mechanics' 
liens.  Nineteen  separate  complaints  embrac- 
ing 22  claims  of  lien  were  included  In  the  or- 
der of  consolidation. 

On  June  19,  1912,  the  defendant  Thomas 
DarUng,  being  the  owner  of  a  lot  in  Santa 
Monica,  Los  Angeles  county,  wtered  Into  a 
contract  with  the  defendant  J.  M.  Thomas 
for  the  erection  of  an  apartment  house  on 
said  lot  The  contract  price  was  $13,279,  pay- 
able In  Installments.  Five  of  these  Install- 
ments of  fl,669  each  were  payable  at  inter- 
vals during  the  construction  ot  the  building, 
the  sixth,  of  the  same  amount,  was  to  be  paid 
at  completion  thereof,  and  the  seventh,  $3,320, 
was  made  payable  35  days  after  the  filing  ot 
the  notice  of  completion  In  the  recorder's  of- 
fice. The  remaining  $5  are  not  accounted 
for.  On  the  20th  day  of  June,  the  contractor, 
Thomas,  and  the  appellant,  American  Sure- 
ty Company,  executed  and  delivered  to  Dar- 
ling a  bond  In  the  sum  of  $6,640,  being  50 
cents  In  excess  of  one-half  of  said  ctntract 
price.  This  bond  conformed  in  every  partic- 
ular to  the  requirements  of  section  1183  of 
the  Code  of  Civil  Procedure,  as  amended  in 
1911.  Tlie  contract  and  the  bond  aforesaid 
were  duly  filed  and  recorded  in  the  office  of 
the  recorder  of  said  county  on  June  21,  1912, 
the  day  after  the  execution  of  the  bond.  In 
pursuance  of  the  contract,  Thomas  Immedi- 
ately began  the  erection  of  the  building  and 
completed  It  on  December  14,  1912.  Extra 
work  of  the  value  of  $183.50  was  ordered  by 
Darling  and  performed  by  Thomas.  On  De- 
cember 14,  1912,  Darling  filed  In  the  record- 
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er'8  office  a  notloe  ot  completion  as  provided 
In  section  U87  of  the  Code  of  Civil  Proce- 
dure. Prior  to  November  1,  1912,  Darling 
paid  Thomas  five  installments,  as  provided  in 
the  contract,  amounting  to  $8,295.  The  re- 
mainder of  the  contract  price,  $4,984,  together 
with  the  value  of  the  extra  yrork  $183.50,  a 
total  of  $5,167.50  remains  unpaid.  The  sever- 
al claims  of  lien  found  to  be  valid  by  the 
court  amounted  to  aometbing  over  $10,000, 
being  more  than  $6,000  in  excess  of  the  bal- 
ance due  from  the  owner  to  tlie  ccmtractor 
as  aforesaid. 

The  court  below  was  of  the  opinion  that 
■aid  sum  ot  $5,167.50  due  from  I>arling  to 
Thomas  on  the  contract  was  applicable  to 
these  Hens,  and  that  liens  should  be  declared 
and  enforced  on  defendant's  property  in  fa- 
vor of  each  claimant  for  his  pro  rata  share 
of  this  sum  and  for  no  greater  amount  Sev- 
en of  these  claimants  were  declared  to  have 
no  right  to  further  relief  except  against  the 
contractor.  The  court  held  that  the  other  15 
claimants  were  each  entitled  to  a  Judgment 
against  the  American  Surety  Company  upon 
the  bond  aforesaid  for  the  excess  of  cheir 
respective  claims  over  their  respective  shares 
of  the  fund  due  to  the  contractor  aforesaid. 
Judgment  was  given  in  accordance  with  tnese 
conclusions. 

As  will  be  seen  from  the  foregoing  state- 
ment the  contract  l>etween  Darling  and  Thomr 
as  was  made  in  1912.  The  case  is  therefore 
governed  by  the  provisions  of  the  mechanic's 
lien  law,  as  revised  by  the  act  of  May  1, 1011 
(Stats.  1911,  p.  1313).  This  revision  made 
some  radical  changes  in  the  law,  and  it  pre- 
sents new  questions  for  decision.  It  will 
aid  in  the  understanding  of  the  purpose  and 
meaning  of  this  act  if  we' call  to  inind,  as 
briefly  as  may  be,  the  history  of  the  mechan- 
ic's lien  laws  in  this  state  and  the  state  of  the 
law  on  the  subject  at  the  time  the  amend- 
ments in  question  were  enacted. 

Prior  to  the  adoption  of  the  Constltation 
of  1870  the  lien  of  mechanics  and  material- 
men for  work  done  and  materials  famished 
In  the  erection  of  buildings  was  entirely  a 
creature  of  the  IieKlslatur&  The  former  Con- 
stitution contained  no  declaration  on  the  sub- 
ject Numerous  decisions  of  the  Supreme 
Court  had  declared  that  all  such  liens  were 
limited  by  the  contract  between  the  owner 
and  the  contractor,  and  could  not,  in  the  ag- 
gregate, exceed  the  contract  price.  The  doc- 
trine that  the  right  of  contract  could  not  be 
invaded  by  legislative  acts  purporting  to  give 
liens  beyond  the  price  fixed  in  the  contract 
between  the  owner  and  the  contractor,  or  re- 
gardless of  the  f&ct  that  the  price  had  been 
wholly  or  partially  paid,  was  so  thoroughly 
established  that  litigation  involving  it  had 
virtually  ended.  Section  1183  of  the  Code, 
as  amended  in  1878,  declared  that  every  per- 
son performing  labor  or  furnishing  materials 
to  be  used  in  the  construction  of  any  build- 
ing should  have  a  lien  upon  the  same  for  such 
work  or  material.  It  did  not  limit  the  liens 
164P.-2 


to  the  contract  price.  In  this  condition  ot 
the  law  the  Constitutloa  of  1879  was  adopted. 
It  provides  as  follows: 

"Mechanics,  materialmen,  artisans,  and  la- 
borers of  every  class  shall  have  a  lien  upon  the 
property  upon  which  they  have  bestowed  labor 
or  lumished  material,  for  the  value  of  such  la- 
bor done  and  material  famished ;  and  the' Legis- 
lature shall  provide,  by  law,  for  the  speedy  and 
efficient  enforcement  of  such  Hens."  Art.  20, 
t  16. 

In  1880  section  1183  was  again  amended 
by  Inserting  a  direct  declaration  that  "the 
lien  shall  not  be  affected  by  the  fact  that  no 
money  is  due,  or  to  become  due,  on  any  con- 
tract made  by  the  owner  with  any  other 
party."  This  amendment  of  1880  first  came 
before  the  Supreme  Court  for  consideration 
in  Latson  v.  Nelson,  11  Pacific  Coast  Law 
Journal,  689,  a  case  not  oflldally  reported. 
The  court  in  that  case  considered  the  pow- 
er of  the  Legislature  to  disregard  the  con- 
tract of  the  owner  with  the  contractor  and 
give  the  laborer  or  materialman  a  lien  for  an 
amount  in  excess  of  the  money  due  thereon 
from  the  owner  to  the  contractor.  In  effect, 
it  declared  that  section  16,  article  20,  of  the 
Constitntion  was  not  Intended  to  impair  the 
right  to  contract  respecting  property  guar- 
anteed Dy  section  1,  article  1,  thereof,  and 
that  the  provisions  of  the  Code  purporting 
to  give  a  lien  upon  property  in  favor  of  third 
persons,  in  disregard  of  and  exceeding  the 
obligations  of  the  owner  oonceming  tliat 
property,  was  an  invalid  restriction  of  the 
liberty  of  contract.  Although  it  is  not  very 
clearly  stated,  the  theory  of  that  decision 
Is,  and  it  has  always  been  understood  to  be, 
that  section  1  of  article  1,  declaring  tliat  all 
men  possess  "certain  inalienable  rights," 
among  them  the  right  of  "acquiring,  possess- 
ing, and  protecting  property,"  is  a  guarantee 
which  includes  the  right  to  contract  con- 
cerning the  use,  enjoyment,  and  disposition 
of  property,  and  which  cannot  be  taken  away 
or  restricted  by  the  Legislature  except  by 
reasonable  regulations  made  in  the  exercise 
of  the  police  iwwer.  See  on  this  point  Kel- 
logg V.  Howes,  81  Cal.  177,  22  Pac  609,  6 
li.  B.  A.  588;  Stlmson  Mill  Go.  v.  Braun, 
136  Cal.  126,  68  Pac.  481,  57  L.  B.  A  726, 
89  Am.  St  Bep.  116.  Latson  v.  Nelson  was 
approved  and  followed  in  McCants  v.  Bush, 
70  CaL  126,  11  Pac.  601;  Wiggins  v.  Bridge, 
70  Cal.  438,  11  Pac.  764,  both  decided  In  1886, 
and  In  Walsh  v.  McMenomy,  74  Cal.  359,  16 
Pac.  17,  In  1887.  In  the  meantime  the  Legis- 
lature of  1886  (St  1885,  p.  143),  apparently 
recognizing  and  conceding  the  force  of  the 
decision  in  Latson  v.  Nelson,  undertook  to 
secure  and  enforce  the  constitutional  lien  by 
other  means,  that  is,  by  regulating  the  mode 
of  making  and  executing  contracts,  rather 
than  by  disregarding  the  right  of  contract 
It  amended  sections  1183  and  1184  of  the 
Code  by  providing  that  in  all  building  con- 
tracts the  contract  price  should  be  payable 
in  installments  at  spedfled  times  after  the 
beginning  of  tlie  work,  that  at  least  one- 
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fonrth  thereof  should  be  made  payable  not 
less  than  35  days  after  the  completion  of  the 
work  contracted  for,  that  all  such  contracts 
exceeding  $1,000  should  be  in  writing,  sub- 
scribed by  the  parties  thereto,  and  should  be 
filed  In  Oie  office  of  the  county  recorder  be- 
fore the  work  was  begun  thereunder,  that  if 
these  regulations  were  followed,  liens  upon 
the  property  for  the  erection  of  the  struc- 
ture should  be  confined  to  the  unpaid  por- 
tion of  the  contract  price,  but  that  all  con- 
tracts which  did  not  conform  thereto,  or 
which  were  not  filed  as  provided,  should  be 
void,  that  in  such  case  the  contractor  should 
be  deemed  the  agent  of  the  owner,  and  the 
property  should  be  subject  to  a  lien  in  favor 
of  any  person  performing  labor  or  furnishing 
material  to  the  contractor  upon  the  build- 
ing for  the  value  of  such  labor  or  material. 
This  law,  with  some  amendments  not  ma- 
terial to  our  discussion,  remained  in  force 
until  the  enactment  of  the  revision  of  1911, 
aforesaid. 

In  the  meantime  the  Supreme  Court  has 
followed  the  rule  established  by  the  cases 
last  cited  and  has  uniformly  declared,  with 
respect  to  such  liens,  that  If  there  is  a  valid 
contract,  the  contract  price  measures  the 
limit  of  the  amount  of  Hens  which  can  be 
acquired  against  the  property  by  laborers 
and  materialmen.  The  following  cases  de- 
clare the  doctrine  directly :  Stimson  Mill  Co. 
V.  Braun,  supra;  McDonald  v.  Hayes,  132 
Cal.  405,  64  Pac.  850;  Snell  v.  Bradbury, 
139  Cal.  382,  73  Pac.  150;  Kellogg  v.  Howes, 
supra ;  Greig  v.  Riordan,  99  Cal.  319,  33  Pac, 
913;  Hampton  v.  Christensen,  148  Cal.  736, 
84  Pac.  200;  Hoffman-Marks  Co.  v.  Spires, 
164  Cal.  116,  07  Pac.  152;  Butler  v.  Ng 
Chung,  180  Cal.  438,  117  Pac.  512,  Ann.  Cas. 
1913A,  940;  MarshaU  v.  Vallejo  Bank,  163 
dal.  474, 126  Pac.  146 ;  Ganahl  Co.  v.  Welns- 
veig,  168  Cal.  669,  143  Pac.  1025;  Clark  v. 
Beyrle.  160  Cal.  314,  116  Pac.  739.  In  addi- 
tion to  these  express  declarations  there  are 
many  cases  in  which  the  rights  of  the  par- 
ties were  adjudicated  upon  the  assumption 
that  this  proposition  constituted  the  law  of 
the  state.  Each  one  of  the  large  number  of 
decisions  regarding  the  priorities  of  liens  in 
the  unpaid  portion  of  the  contract  price,  each 
decision  respecting  the  right  to  reach  pay- 
ments made  before  maturity  under  such  con- 
tract, each  decision  as  to  the  formal  requi- 
sites of  contracts  under  the  amendment  of 
1885,  and  each  decision  as  to  the  apportion- 
ment under  section  1200,  Code  of  Civil  Pro- 
cedure, upon  the  failure  of  the  contractor 
to  complete  the  work,  constitutes  an  af- 
firmance of  the  doctrine  that  the  contract, 
legally  made,  limits  the  liability  of  the  own- 
er to  lien  claimants.  There  has  been  scarce- 
ly a  session  of  this  court  since  the  enactment 
of  that  amendment  at  which  one  or  more 
cases  have  not  been  presented  and  decided 
which,  in  effect,  amounted  to  a  repetition  of 
this  doctrine.    The  Legislature  has  also  rec- 


ognized the  doctrine  by  subsequent  amend- 
ments following  out  the  theory  of  the  amend- 
ment of  1885. 

The  scheme  of  <  regulation  embodied  In  the 
amendments  of  1885  and  continued  until 
1911,  did  not  work  well  In  practical  opera- 
tion. Disputes  frequently  arose  concerning 
the  terms  of  contracts,  the  time  of  maturi- 
ty of  installments,  the  making  of  payments, 
the  time  of  beginning  the  work,  with  respect 
to  the  filing  of  the  contract  for  record,  and 
many  other  details  which,  under  the  some- 
what elaborate  plan  of  the  statute,  would 
affect  the  validity  of  the  contract,  or  the 
right  to  a  lien  to  the  unpaid  part  of  the  price 
when  the  contract  was  valid.  Our  reports 
show  many  decisions  ion  these  questions. 
Amendments  to  the  statute  were  made  from 
time  to  time,  but,  upon  the  whole,  conditions 
were  not  improved.  The  act  of  1911  was  ob- 
viously designed,  for  the  purpose  of  remov- 
ing, as  far  as  possible,  the  objections  to  the 
former  law. 

The  plan  differs  In  Important  particulars 
from  the  previous  statute.  It  amends  the 
entire  chapter  with  the  exception  of  sections 
1186,  1188, 1189,  1191,  1191a,  1196,  1198,  1199, 
and  1201.  The  provisions  of  these  sections 
harmonize  with  either  scheme.  Sections 
1183a,  1200,  and  1203a  are  repealed.  The 
amended  sections  do  not  prescribe  the  form 
of  building  contracts,  nor  do  they  fix  the 
time  or  the  manner  of  payment  of  the  con- 
tract price  or  require  its  payment  in  install- 
ments. All  these  things  are  left  to  the  will 
of  the  owner  and  the  contractor  as  they  may 
agree.  They  do  not  require  that  one-fourth 
of  the  contract  price,  or  any  part  thereof, 
shall  be  made  payable  after  completion.  The 
parties  are  at  liberty  to  contract  for  payment 
in  advance,  or  in  specific  property.  Such 
contracts  are  not  declared  void  by  the  present 
law.  Section  1183  allows  the  contract  to 
be  filed  before  the  work  Is  begun  under  it, 
and  provides  that  there  may  be  filed  with  it 
a  bond  executed  by  the  contractor  with  good 
sureties  in  an  amount  at  least  one-half  of 
the  contract  price,  conditioned  for  the  pay- 
ment in  full  of  all  claims  on  account  of  labor 
performed  for,  or  materials  furnished  to, 
the  contractor  in  the  work,  and  giving  to 
such  persons  a  right  of  action  on  said  bond 
for  such  claims.  Other  changes  are  made, 
but  as  they  are  not  material  to  the  decision 
as  to  the  extent  of  the  lien  and  the  validity 
of  the  provision  for  a  contractor's  bond,  we 
leave  them  to  be  noticed  on  the  discussion 
of  the  questions  to  which  they  may  relate. 

[1,  2]  The  first  point  urged  by  the  appel- 
lant In  support  of  its  appeal  is  that  the  por- 
tion of  the  statute  providing  for  the  execu- 
tion and  filing  of  the  bond  by  the  contractor 
is  unconstitutional  and  void.  It  is  neces- 
sary here  to  state  more  fully  the  statutory 
provisions  regarding  the  same.  Section  1183, 
after  declaring  that  persons  who  work  upon 
a  building  or  furnish  materials,  shall  have  a 
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lien  upon  the  proiteity  for  tbe  value  of  the 
labor  done  and  materials  famlsbed,  proceeds 
as  follows: 

"The  liens  in  this  chapter  provided  for  shall 
be  direct  Hens,  and  shall  not  u  the  case  of  any 
claimants,  other  than  the  contractor  be  limited, 
as  to  amonnt,  by  any  contract  price  agreed  upon 
between  the  contractor  and  the  owner  except  as 
hereinafter  provided." 

It  then  provides  that  BuCh  liens  shall  not 
extend  to  any  labor  or  materials  not  em- 
braced within  the  original  contract,  or  mod- 
ification thereof.  If  the  claimant  has  had  ac- 
tual notice  thereof  before  the  performance 
of  labor  or  furnishing  of  material.  It  fur- 
ther provides,  with  respect  to  such  notice, 
that  the  flUng  of  the  contract,  or  modifica- 
tion thereof,  in  the  office  of  the  county  re- 
corder before  the  commencement  of  the  work, 
shall  be  eQuivalent  to  actual  notice  thereof  to 
lien  claimants.  Then  follows  tbe  important 
provision  of  the  section  In  these  words: 

"In  case  said  original  contract  shall,  before 
the  work  is  commenced,  be  so  filed,  together 
with  a  bond  of  tbe  contractor  with  good  and 
sufficient  sureties  in  an  amount  not  less  than 
fifty  (60^  per  cent  of  the  contract  price  nam- 
ed in  said  contract,  which  bond  shall  in  addi- 
tion to  any  conditions  for  the  performance  of  the 
contract,  be  also  conditioned  for  the  payment 
in  full  of  the  daims  of  all  persons  performing 
labor  upon  or  furnishing  materials  to  be  used 
in  such  work,  and  shall  also  by  its  terms  be 
mode  to  inure  to  the  benefit  of  any  and  all 
persons  who  perform  labor  upon  or  furnish  ma- 
terials to  be  used  in  the  woric  described  in  said 
contract  so  as  to  give  such  persons  a  right  of 
action  to  recover  upon  said  bond  in  any  suit 
•  ♦  ♦  to  foreclose  the  liens  provided  for  in 
this  chapter  or  in  a  separate  suit  bronght  on 
said  bond,  then  tbe  court  must,  where  it  would 
be  equitable  so  to  do,  restrict  the  recovery  un- 
der such  liens  to  an  aggregate  amount  equal  to 
the  amonnt  found  to  be  due  from  the  owner  to 
the  contractor,  and  render  jodgment  against  the 
contractor  and  his  sureties  on  said  bond  for  any 
deficiency  or  difference  there  may  remain  be- 
tween said  amount  so  found  to  be  due  to  the 
contractor  and  the  whole  amount  found  to  be 
due  to  claimants  for  such  labor  or  materials  or 
both.  No  change  or  alteration  of  the  work  or 
modification  of  any  snch  contract  between  the 
owner  and  his  contractor  shall  release  or  exon- 
erate any  surety  or  sureties  upon  any  bond  giv- 
en under  this  section.  It  is  the  intent  and  pur- 
pose of  this  section  to  limit  the  owner's  liabil- 
ity, in  all  cases,  to  the  measure  of  the  con- 
tract price  where  he  shall  have  filed  or  caused 
to  be  filed  in  good  faith  with  his  ori^nal  con- 
tract a  valid  bond  with  good  and  sufficient  sure- 
ties in  the  amount  and  upon  the  conditions  as 
herein  provided.  It  shall  be  lawful  for  the  own- 
er to  protect  himself  against  any  failure  of  the 
contractor  to  perform  his  contract  and  make 
full  payment  for  all  work  done  and  materials 
furnished  thereunder  by  exacting  such  bond  or 
other  security  as  he  may  deem  satisfactory." 

Section  14  of  the  revising  act  is  as  fol- 
lows: 

"The  provisions  of  this  act  shall  be  liberally 
construed  with  a  view  to  effect  its  purpose. 
They  are  not  intended  as  a  re-enactment  of  the 

gronsions  of  former  statutes,  with  the  iralicy 
eretofore  impressed  upon  the  same  by  the 
courts  of  this  state,  but  are  intended  to  reverse 
that  policy  to  the  extent  of  making  the  liens 
provided  for,  direct  and  independent  of  any 
account  of  indebtedness  between  the  owner  and 
contractor,  thereby  making  the  policy  of  this 
state  conform  to  that  of  Nevada  and  the  other 
Pacific  coast  states." 


The  court  below  found  that  the  bond  was 
given  In  pursuance  of  section  1183  aforesaid. 
It  is  not  claimed  by  the  respondents  that  it 
is  good  as  a  common  law  bond,  or  that  there 
was  any  consideration  for  its  execution  other 
than  the  belief  that  it  was  required  by  said 
section.  Tbe  contention  of  the  appellant  is 
that  the  entire  scheme  of  the  provision  is  in- 
valid because  it  invades  the  right  of  con- 
tract preserved  by  section  1,  article  1,  of  the 
Constitution,  and  that,  even  if' its  provisions 
are  otherwise  valid,  the  requirement  of  a 
bond  is  beyond  the  legislative  power  and 
void,  and  that,  for  these  reasons,  the  bond  is 
without  any  consideration,  and  is  unenforce- 
able. If  the  premises  are  correct  the  con- 
clusion that  the  bond  creates  no  obligation 
would  follow.  The  principle  that  a  bond  giv- 
en solely  to  comply  with  a  statute,  which  Is 
Itself  void,  or  which  does  not  require  the 
bond  as  supposed,  Is  without  binding  force 
is  settled  by  the  cases  of  Powers  v.  Cbabot, 
93  Cal.  270,  28  Pac.  1070,  Coburn  v.  Town- 
send,  103  Cal.  235,  37  Pac.  202,  Reay  v.  But- 
ler, 118  Cal.  115,  50  Paa  375,  and  similar 
cases,  and,  on  the  other  hand,  if  the  statute 
Is  valid  in  this  respect  it  would  necessarily 
follow  that  there  was  a  sufficient  considera- 
tion for  the  bond,  and  that  (t  was  binding 
upon  the  surety.  The  validity  of  the  act  as 
a  whole  and  the  provision  requiring  such 
bond  in  particular  are,  therefore,  questions 
necessary  to  the  determination  of  the  case. 

We  have  shown  that  when  this  act  was 
passed  it  was  the  established  doctrine  of 
this  state  that  the  I«gi8lature  cannot  create 
mechanic's  liens  against  real  property  in  ex- 
cess of  the  contract  price,  where  there  Is  a 
valid  contract,  but  that  it  Is  within  the  legis- 
lative power,  in  order  to  protect  and  enforce 
the  liens  provided  for  in  the  Constitatlon, 
and  so  far  as  for  that  purpose  may  be  neces- 
sary, to  make  reasonable  regulations  of  the 
mode  of  contracting,  and  even  of  the  terms 
of  such  contracts,  and  to  declare  that  con- 
tracts shall  be  void  if  they  do  not  conform  to 
such  regulations.  This  court  has  never  in 
any  case  departed  from  this  doctrine.  The 
case  of  Laidlaw  v.  Marye,  133  CaL  170,  65 
Pac.  391,  and  similar  cases  holding  that,  al- 
though a  contract  not  in  conformity  with  the 
statutory  regulations  is  void,  and  therefore 
does  not  limit  the  lien  claimant  to  the  con- 
tract price,  that  it  is  binding  in  controversies 
between  the  contractor  and  owner  to  fix  tbe 
amount  of  tbe  contractor's  recovery  in  as- 
sumpsit for  the  value  of  the  work  he  has 
done,  are  not  in  conflict  with  this  doctrine, 
but  In  recognition  of  it.  Merced  L.  Co.  v. 
Bruschl,  152  Cal.  372,  92  Pac.  844.  and 
Burnett  t.  Olas,  154  Cal.  249.  97  Paa  423, 
had  to  do  with  invalid  contracts.  They  do 
not  Impugn  the  doctrine  stated ;  they  assert 
and  enforce  It  Nor  is  there  any  suggestion 
contrary  thereto  In  the  recent  case  of  Martin 
V.  Becker,  169  Cal.  301, 146  Pac.  665. 

The  portions  of  the  act  of  1911  above  quot- 
ed clearly  show  that  the  Legislature  did  not 
Intend  thereby  to  deiwrt  from  this  doctrlndt 
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but  that,  on  the  contraiy,  the  design  was  to 
follow  It  and  to  protect  llenholdera  by  means 
of  regulations  concerning  the  mode  of  con- 
tracting and  dealing  with  property  for  the 
purposes  of  erecting  Improvements  thereon. 
The  first  declaration  on  the  snbject  is  that 
the  Hens  provided  in  the  chapter  shall  be 
"direct  liens"  (whatever  that  may  mean),  and 
that  persons,  other  than  the  contractor,  shall 
not  be  limited  by  the  contract  price  "except 
as  hereinafter  provided."  The  proviso  re- 
ferred to  Is  found  in  the  following  declara- 
tion in  the  same  section: 

"It  is  the  intent  and  purpose  of  this  sec- 
tion to  limit  the  owner's  Uability,  in  all  cases, 
to  the  measure  of  the  contract  price  where  he 
shall  have  filed  or  caused  to  be  filed  in  good 
faith  with  his  original  contract  a  valid  bond 
wititi  good  and  sufficient  sureties,  in  the  amount 
and  upon  the  conditions  as  herein  provided." 

A  plainer  declaration  of  the  Intent  to  make 
the  contract  price  the  limit  of  the  owner's 
liability,  where  the  bond  and  contract  have 
been  filed  as  required  by  this  section,  could 
scarcely  be  made.  The  rather  vague  state- 
ment In  section  14  of  the  revising  act  of  1911 
that  said  act  is  Intended  to  make  the  liens 
therein  provided  for  "direct  and  independent 
of  any  account  of  Indebtedness  between  the 
owner  and  contractor,"  should  not  be  In- 
terpreted as  in  contravention  of  section  1183, 
unless  no  other  reasonable  construction  Is 
apparent.  It  is  not  difficult  to  find  a  better 
application  of  the  expression.  Section  1183 
describes  two  classes  of  liens.  One  class  con- 
sists of  liens  in  cases  where  the  bond  has 
not  been  filed,  in  which  case,  the  state  of  ac- 
connts  between  the  own^r  and  contractor, 
and  even  the  contract  price,  are  immaterial 
to  the  lien,  except  as  to  the  contractor.  The 
other  classes  consist  of  all  cases  in  which  the 
proper  bond  and  contract  are  duly  -filed.  In 
these  cases,  by  the  express  language  of  the 
section,  the  contract  price  is  made  to  control, 
and  the  account  of  the  Indebtedness  thereon 
from  the  owner  to  the  contractor  is  decisive 
of  the  amount  of  the  liens  which  can  be  ad- 
judged against  the  property.  The  above- 
quoted  danse  of  section  14  Is  therefore  obvi- 
ously applicable  only  to  the  first-mentioned 
class  of  liens,  those  where  the  bond  and  con- 
tract are  not  filed.  To  apply  it  to  the  other 
class  of  liens  would  work  a  practical  repeal 
of  very  many  of  the  elaborate  provisions  of 
the  chapter  as  revised,  slnoe,  for  the  most 
part,  they  would  be  wholly  unnecessary  and 
uselesa  The  intent  of  the  statute  Is  to  re- 
strict liens  to  the  contract  price  in  all  cases 
where  the  provisions  of  the  statute  regarding 
the  bond  are  observed,  and  to  impose  upon 
the  owner  the  penalty  of  paying  all  liens  to 
the  extent  of  the  value  of  the  work  done  and 
materials  furnished  where  he  shall  neglect 
to  comply  with  the  statute. 

The  effect  is  that  persons  contracting  for 
the  erection  of  buildings  or  structures  on 
their  property  must  require  the  contractor 
to  furnish  such  bond  and  must  file  the  same 
with  the  contract  In  the  recorder's  oflloe,  or 


as  an  alternative,  he  mnst  see  to  It  that  the 
value  of  the  work  and  materials  used  in  the 
building  by  the  contractor  is  paid  to  the  per- 
sons who  furnish  the  same.  A.  contract  not 
accompanied  by  such  bond  is  not  declared  to 
be  invalid,  but  it  furnishes  no  protection  to 
the  owner  against  liens  for  labor  and  mate- 
rial on  the  building.  Do  these  regulations 
come  within  the  doctrine  of  Latson  v.  Nel- 
son, supra,  and  the  other  cases  above  cited? 

The  amendment  of  1880  to  section  1183 
purported  to  confer  liens  for  work  and  mate- 
rial on  bnildlnga  without  any  regard  what- 
ever to  the  contract  between  the  owner  and 
the  contractor.  It  gave  the  owner  no  method 
of  exercising  his  right  to  contract  with  the 
builder  for  improvements  on  his  property, 
without  practically  assuming  total  responsi- 
bility for  all  failure  of  such  builder  to  pay 
for  the  labor  and  material  thereon.  It  pro- 
vided no  means  whereby  he  could  avoid  liens 
placed  upon  the  property  for  the  value  of 
snch  work  and  materials.  The  right  of  per- 
sons to  contract  in  that  manner  respecting 
their  property  was,  to  that  extent,  taken 
away.  This  was  held  to  be  a  violation  of 
the  Inalienable  right  to  acquire  and  possess 
property  guaranteed  by  section  1,  artide  1, 
of  the  Constitution.  The  revision  of  188S 
also  Interfered  with  the  right  of  contract. 
Under  its  provisions  the  owner  of  property, 
in  all  proceedings  to  have  improvementa 
placed  thereon  by  a  builder,  was  not  allowed 
to  make  payment  In  advance  of  the  work. 
He  was  required  to  make  his  contract  pro- 
vide that  three-fourths  of  the  contract  price 
should  be  paid  In  installments  as  the  work 
progressed,  or  at  completion,  and  one-fourth 
35  days  or  more  after  completion.  Failing 
in  this  he  was  declared  to  have  made  no  con- 
tract at  all,  and  the  property  was  made  sub- 
ject to  all  claims  for  work  and  material  used 
in  the  structure  erected.  This,  although 
clearly  a  destruction,  pro  tanto,  of  the  right 
of  the  owner  freely  to  contract  for  the  Im- 
provement of  his  property,  was  held  to  be  a 
reasonable  and  permissible  regulation  of  the 
ri^t  of  enjoying  property  and  of  maMng 
contracts  in  relation  thereto.  The  difference 
in  the  decisions  upon  these  two  differing 
laws  points  to  the  solution  of  the  first  part 
of  the  question.  In  view  of  the  fad:  that  our 
Constitution  itself  gives  to  workmen  and  ma- 
terialmen a  lien  upon  property  for  the  value 
of  the  work  and  materials  they  bestow  upon 
it  and  directs  the  Legislature  to  provide  for 
the  efficient  enforcement  of  such  liens,  it  Is 
obvious  that  any  legislative  provision  to  that 
end  which  offers  to  the  property  owner  a 
reasonable  and  practical  mode  of  Improving 
his  property  through  a  contractor  at  a  fixed 
price  and  without  further  liability,  should  be 
considered  as  a  legitimate  exercise  of  the 
constitutional  mandate.  The  plan  of  the 
amendment  of  1880  was  deemed  imreasonable 
because  it  deprived  the  owner  of  all  right  to 
contract  for  improvements  on  his  property  for 
a  sum  fixed  by  his  contract  with  the  builder. 
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'while  the  amendment  of  188S  was  constdered 
reasonable  because  It  provided  a  practical 
method  for  the  making  of  improrements  wi- 
der sncb  contracts,  althongih  it  did  to  some 
extent  infringe  upon  liberty  of  contract 
This  theory  has  not  been  pnt  In  this  way 
nor  fnlly  expressed  in  the  several  decisions 
on  the  subject.  But  the  discussion  therein 
plainly  points  to  this  as  the  true  reason  for 
the  differentiation  of  the  two  enactments. 
The  case  of  Latson  v.  Nelson,  and  others  fol- 
lowing it,  construing  the  amendment  of  1880, 
and  the  case  of  Stlmson  Mill  Co.  ▼.  Braun, 
supra,  holding  that  the  Legislature  may  not 
require  sudi  contracts  to  be  made  payable 
only  In  money,  go  far  toward  the  limit  of 
reason  on  the  point  that  section  16,  article 
20,  of  the  Constitution,  is.  subordinate  to  the 
Dedaration  of  Rights  in  section.  1,  article 
1.  The  law  of  1911  here  involved  does  not 
deprive  the  owner  of  the  right  to  contract 
for  the'*1mpiovement  of  his  property.  It  al- 
lows "him  to  contract  freely  for  such  improve- 
ment and  upon  such  terms  as  he  may  deem 
for  bis  best  interests.  All  it  exacts  from 
bim,  as  a  condition  of  such  exemption  from 
liability,  and  in  order  to  make  his  contract 
^ectlve,  is  that  he  shall  provide  a  reason- 
able security  ft>r  the  constitutional  lien  given 
for  labor  and  materials  famished  to  his  con- 
tractor. It  is  not  an  unreasonable  burden. 
It  is  one  which  we  think  the  people  have  the 
power  to  impose  and  whicb  we  believe  to  be 
within  the  scope  of  the  constitutional  man- 
ilate  In  the  section  conferring  such  liens,  and 
of  the  police  i>ower. 

Cpon  the  point  that  any  provision  requir- 
ing a  bond  to  secure  such  liens,  whether 
glrea  tiy  the  contractor  or  the  owner.  Is  nn- 
oonstltntional,  the  appellant  dtes  a  line  of 
cases  beginning  with  Oibbs  ▼.  Tally,  183  Cal. 
878,  6B  Pac.  970,  60  L.  R.  A.  815.  The  other 
cases  are  Shaughnessy  v.  American  Surety 
Co.,  138  CaL  643,  60  Pat  260,  71  Pac.  701; 
San  Francisco,  etc.,  Co.  v.  Bibb,  139  Cal.  192, 
72  Paa  964;  Snell  v.  Bradbnry,  ISO  CaL  880, 
78  Pac.  160;  Montague  v.  Fnmess,  146  Cal. 
206,  78  Pac.  640;  and  Hampton  ▼.  Chrlsten- 
sen,  148  Cal.  729,  84  Paa  200. 

In  1893  the  Legislature  amended  section 
1203  by  requiring  a  bond  to  be  filed  to  secure 
claims  of  workmen  and  materialmen  on  a 
building.  The  foregoing  cases  construe  this 
section.  It  provided  that  every  contract  re- 
quired to  be  filed  by  the  mechanic's  lien  law 
diould  be  accomtmnled  by  a  bond  in  the  sum 
of  at  least  26  per  cent  of  the  contract  price, 
which  should  be  made  to  inure  to  the  benefit 
of  persons  performing  labor  and  furnishing 
materials  for  the  building.  To  this  was  add- 
ed a  provision  that  a  failure  to  file  such  bond 
should  render  the  owner  and  contractor  lia- 
ble In  damages  to  any  iierson  entitled,  under 
the  medianiCs  lien  law,  to  a  lien  upon  the 
property  affected  by  the  contract  Qlbbs  v. 
Tally  Involved  the  consideration  of  the  lat- 
ter clause  Qt  the  section,    nie  other  cases 


Involved  the  validity  of  the  bond  thus  re- 
quired, and  held  that  this  provision  for  a 
bond  Is  in  violation  of  the  inalienable  right 
to  acquire  and  possess  property  and  contract 
in  relation  thereto,  nie  section  did  not  speci- 
fy who  should  file  the  bond,  npr  to  whom  it 
should  be  made  payable,  nor  who  should  ex- 
ecute the  same.  In  Gibbs  v.  Tally  the  con- 
tract for  the  building  was  valid  under  the 
lien  law  as  it  then  existed,  and  the  persons 
who  filed  claims  of  lien  bad  foreclosed  the 
same,  and  bad  caused  all  of  the  contract'  price 
remaining  unpaid  from  the  owner  to  the 
omtractor  to  be  applied  upon  their  liens,  but 
it  was  not  sufllctent  to  pay  them  in  full. 
Glbbs,  one  of  the  lien  claimants,  then  began  - 
the  action  against  Tally,  the  owner,  to  re- 
cover the  damages  which  the  statute  purport- 
ed to  allow  in  case  of  the  failure  to  file  the 
required  bond.  The  gist  of  the  decision  is 
that  to  allow  such  recovery,  where  there 
was  a  valid  contract  between  the  owner  and 
the  contractor,  would  make  the  owner  liable 
for  a  debt  which  he  did  not  owe,  for  an 
amount  in  excess  of  the  contract  price  and 
which  he  had  not  agreed  to  pay.  This,  It  was 
declared,  was  an  unlawful  Infringement  of 
section  1,  article  1,  of  the  Constitution.  The 
facts  involved  In  the  case  have  no  necessary 
beaHng  upon  the  question  whether  or  not 
the  Legislature  could  in  any  case  require  the 
contractor  to  file  a  bond  for  the  benefit  of 
persons  having  claims  against  him  regarding 
the  same  before  entering  -upon  the  work. 

In  Shaughnessy  v.  American  Surety  Co., 
supra,  the  question  of  the  power  of  the  Leg- 
islature to  require  the  bond  specified  in  sec- 
tion 1206  was  directly  involved.  It  was  said 
that  the  requirement  of  such  a  bond  was  en- 
tirely outside  of  any  protection  of  the  con- 
stltntlonal  Hen  given  to  mechanics  and  mate- 
rialmen, and  that  it  was  in  violation  of  the 
constitutional  right  of  conbact  respecting 
property.  The  other  cases  above  cited  merely 
follow  the  decision  in  Shaughnessy  v.  Amer- 
ican Surety  Co.  without  further  discussion  df 
the  subject  There  is  a  marked  difference 
between  the  law  denounced  as  void  in  these 
cases  and  the  act  of  1911.  Tbe  provisions  of 
sectlcm  1208  do  not  appear  to  have  had  any 
direct  relation  to  the  validity  or  invalidity  of 
the  contract  for  the  building.  It  was  an  ad- 
ditional requirement  an  additiohal  burden 
upon  the  parties.  It  had  no  connection  with 
or  relation  to  the  constltutlcmal  mechanic's 
lien.  The  bond  required  to  be  givm  by  the 
act  of  1911,  on  the  contrary,  is  provided  for 
the  express  purpose  of  enabling  the  owner  to 
escape  liability  for  his  building  in  any  sum 
In  excess  of  tbe  contract  price.  It  has  a  di- 
rect relation  to  the  oonstltntlonal  lien  and  to 
the  effect  of  the  contract  for  the  improve- 
ment Tbe  efllcacy  of  the  contract  as  a  pro- 
tection against  such  liens  Is  made  to  depend 
directly  upon  the  act  of  securing  and  fiUng  the 
bond  with  the  building  contract  We  think 
these  differences  are  sufficient  to  tliffttTignigh 
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this  caae  firom  the  line  of  cases  above  dted. 
We  are  unable  to  perceive  any  constitutional 
objection  to  the  expedient  of  providing  that 
by  the  execution  and  filing  of  such  bond  the 
owner  may  be  protected  against  the  delin- 
quencies of  his  contractor  while,  at  the  same 
time,  Hen  claimants  are  afforded  a  security 
for  the  payment  of  their  claims.  We  there- 
fore hold  that  the  foregoing  decisions  are  not 
applicable,  and  that  the  provision  for  re- 
quiring this  bond  is  not  unconstitutional  or 
invalid. 

[3]  Some  minor  points  remain  to  be  notlo- 
ed.  It  is  urged  that  the  provisions  of  the  act 
requiring  persons  who  make  building  con- 
tracts to  file  a  bond,  while  no  such  require- 
ment is  made  of  any  otlier  person  who  may 
wish  to  make  other  kinds  of  contracts,  creates 
a  lack  of  uniformity  and  is  class  legislation. 
There  is  an  Intimation  to  this  effect  in 
Shaughnessy  v.  American  Surety  Co.,  supra, 
but  the  point  was  not  directly  Involved,  and 
the  case  does  not  hold  to  that  doctrine.  It 
is  not  sustained  by  authority.  The  rules  re- 
garding legislation  respecting  classes  have 
been  thoroughly  settled  in  this  state.  The 
case  most  often  cited  Is  Pasadena  v.  Stlm- 
son,  91  Cal.  238,  27  Pac.  604.  The  decUlon  In 
that  case  has  been  followed  in  very  many 
cases  since  it  was  rendered.  The  principle 
announced  is  that  a  law  is  general  and  con- 
stitutional when  it  applies  equally  to  all  per- 
sons embraced  in  a  class  founded  upon  some 
natural  or  intrinsic  or  constitutional  distinc- 
tion. To  this  it  has  been  added,  In  some 
cases,  that  the  distinction  must  have  some 
reasonable  relation  to  the  legislation  enacted 
respecting  the  class.  The  fact  that  the  Con- 
stitution confers  upon  persons  performing  la- 
bor or  furnishing  materials  for  the  construc- 
tion of  a  building  the  right  to  a  lien  thereon, 
at  once  establishes  these  persons  as  a  class 
and  makes  a  constitutional  distinction  be- 
tween them  and  all  other  persons  making 
contracts.  This  Justifies  legislation  for  the 
benefit  of  such  claimants  and  governing  the 
conduct  and  contracts  of  the  owner  of  the 
property  and  the  person  contracting  to  con- 
struct buildings  thereon.  There  is  no  improp- 
er classification. 

[4]  The  claim  that  the  terms  of  the  bond, 
as  prescribed  in  section  1183,  would  authorize 
a  recovery  on  the  bond  for  the  full  amount 
found  due  to  lien  claimants  and  in  excess  of 
the  sum  named  therein  as  the  penalty  there- 
of, is  untenable.  The  penalty  of  the  bond  Is 
to  be  not  less  than  one-half  the  amount  of  the 
contract  price.  This  measures  the  obligation 
and  the  llabiUty  of  the  surety.  The  subse- 
quent statement  that  after  applying  to  the 
payment  of  liens  the  sum  due  from  the  own- 
er to  the  contractor,  such  claimants  may,  in 
a  suit  on  the  bond,  recover  the  unpaid  bal- 
ance of  their  claims,  cannot  be  construed  to 
authorize  a  recovery  on  the  bond  of  more 
than  the  penal  sum  thereof.  The  provision 
must  be  construed  as  an  entirety.     So  con- 


strued it  seems  that  the  recovery,  being  bad 
in  a  suit  on  the  bond,  is  necessarily  limited 
to  the  penalty  thereot  The  fact  that  such 
suit  may  be  Joined  with  a  suit  to  foreclose 
the  liens  does  not  make  it  any  the  less  a  salt 
on  the  bond.  The  statement  that  the  bond 
must  be  "conditioned  for  the  payment  in  full 
of  the  claims"  of  llenholders,  is  the  usual 
phraseology  of  the  obligation  of  a  bond  at 
common  law.  This  is  not  understood  to  cre- 
ate an  obligation  in  excess  of  the  penal  sum 
named,  but  only  an  obligation  to  pay  such 
claims  In  full,  provided  they  do  not  exceed 
the  penal  sum.  The  statute,  being  descriptive 
of  the  terms  of  a  b<Mtd,  should  be  given  the 
same  meaning. 

[6,  6]  The  objection  to  the  allowance  of 
$144  to  the  respondent  Hughes  Manufactur- 
ing and  Lumber  Company,  for  extras  on  its 
subcontract  for  wall  beds  in  the  building 
cannot  be  sustained  on  the  record  before  us. 
Tliat  company  agreed  with  Thomas,  the  con- 
tractor, to  furnish  the  wall  beds,  of  a  kind 
described  as  No.  40,  for  $600.  While  they 
were  being  Installed,  the  architect  Interfered, 
stating  that  the  spedflcations  of  the  contract 
called  for  wall  beds  known  as  No.  29,  and  di- 
rected that  No.  29  wall  beds  be  placed  In  the 
building,  which  was  done,  with  the  consent  of 
Thomas.  The  |144  was  the  additional  charge 
on  account  of  this  cliange.  The  plans  and 
specifications  were  attached  to  and  filed  with 
the  general  contract,  as  a  part  thereof,  bnt 
they  are  not  set  forth  in  the  bill  of  excep- 
tions, nor  elsewhere  in  the  record.  There- 
fore the  finding  of  the  court  must  be  sustain- 
ed on  the  presumption  that  the  court  below, 
upon  examining  the  specifications,  ascertain- 
ed that  they  call  for  No.  29  wall  beds,  and 
that  there  was  no  change  in  the  original  con- 
tract nor  any  departure  therefrom.  The  ob- 
jection that  the  allowance  of  $144  Includes 
some  small  amount,  not  Inquired  into  at  the 
trial  or  shown  by  the  record,  charged  for  the 
labor  of  making  the  changes,  which  would 
not  be  chargeable  to  the  owner,  or  to  the 
surety  on  the  bond,  is  made  in  appellant's 
brief,  but  it  was  not  made  at  the  trial,  or  In 
the  court  below,  and  for  that  reason  we  re- 
fuse to  consider  it  on  api>eal. 

Our  conclusion  that  the  revision  of  1911, 
as  a  whole,  and  the  part  thereof  requiring  the 
bond  are  valid  enactments,  disposes  of  all 
other  points  urged  by  the  appellant 

The  Judgment  Is  afflirmed. 

We  concur:  ANGEXLOTTI,  a  J.;  SLiOSS, 
J.;   LOBIGAN,  J.;  LAWI/OR,  J. 

HENSHAW,  J.  I  concur  In  the  foregoing 
Judgment,  but  soltiy  for  the  following  rea- 
sons: It  would  seems  when  the  Constitution 
of  this  state  declares,  as  it  does,  that  "me- 
chanics, materialmen,  artisans,  and  laborers 
of  every  class  shall  have  a  lien  upon  the 
property  •  •  •  for  the  value  of  such  labor 
done  and  material  furnished"  that  it  was 
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wholly  beyond  the  power  of  the  I«glslatare 
to  destroy  or  eTen  to  Impair  this  lien.  The 
Legislature,  controlling  all  procedures  in 
courts  of  Justice,  could  prescribe  reasonable 
regulations  with  which  the  lien  claimant 
must  comply  In  the  matter  ot  the  enforce- 
ment of  his  lien  and  declare  in  effect  that  for 
a  noncompliance  with  these  reasonable  reg- 
ulations the  lien  claimant  shall  be  deemed  to 
have  waived  his  lien.  Again,  as  a  part  of  Its 
powers  in  this  matter,  it  may  interpose  be- 
tweoi  the  lien  claimant  and  the  property 
owner  some  other  fund  and  exact  of  the  Hen 
claimant  that  he  first  exhaust  this  fund  be- 
fore enforcing  his  lien  upon  the  property. 
But  it  would  also  seem  that  there  is  a  well- 
deflned  limitation  upon  the  Legislature's' 
power  In  the  matter  of  this  lien  so  solemnly 
guaranteed  by  the  Constitution  itself,  and 
that  limitation  is  that  if  the  interposed  fund 
(or  bond)  shall  prove  inadequate,  the  Legis- 
lature cannot  say  to  the  lien  claimant  that  he 
must  be  satisfied  with  this  fund,  though  he 
do  not  receive  from  it  all  that  the  Constitu- 
tion has  guaranteed  him.  But  by  a  long 
course  of  Judicial  decisions,  beginning  with 
what  I  believe  to  be  a  mistaken  view,  first  an- 
nounced in  the  unreported  case  of  Latson  v. 
Nelson,  this  court  has  held  that  the  legisla- 
tive powers  are  greater  than  those  I  have  In- 
dicated, and  that  those  powers  go  to  the  ex- 
tent of  permitting  the  Legislature  to  impair 
or  even  to  destroy  the  lien.  It  is  too  late, 
perhaps,  for  this  court  to  recede  from  what  I 
believe  to  have  been  the  mistaken  view  thus 
forced  upon  it  The  faut  still  remains,  how- 
ever, that  under  our  decisions  the  Legislature 
can  and  does  control  the  whole  matter.  Thus, 
If  the  Legislature  desires  to  do  so,  it  may  give 
the  lien  claimant  all  the  rights  touching  bis 
lien,  which  the  Constitution  guarantees  him. 

it  would  appear  that  by  the  new  act  here 
under  review  the  Iiegislature  undertook  to  do 
this  thing.  The  act  to  begin  with  declares 
as  to  the  right  to  a  lien  in  the  very  language 
of  the  Constitution.  It  does  away  with  much 
of  the  pre-existing  technical  law  of  filing  con- 
tracts, etc.,  and  in  its  last  section  declares: 

"Sec.  14.  The  provisions  of  this  act  shall  be 
liberally  construed  with  a  view  to  effect  Its  pur- 
pose. They  are  not  intended  as  a  re-enactment 
of  the  provisions  of  former  statutes,  with  the 
policy  heretofore  impressed  upon  the  same  by 
the  courts  of  this  state,  but  are  intended  to  re- 
verse that  policy  to  the  extent  of  making  the 
liens  provided  for,  direct  and  independent  of 
any  account  of  indebtedness  between  the  owner 
and  contractor,  thereby  making  the  policy  ot 
this  state  conform  to  that  of  Nevada  and  the 
other  Pacific  Coast  states." 

By  this  language  It  would  appear  that  the 
Legislature  had  at  last  decided  to  give  to 
these  lien  claimants  everything  that  the  Con- 
stitution declares  they  should  have.  But  by 
a  most  singular  interpolation  by  way  of  an 
amendment  to  this  act  as  originally  proposed 
the  question  Is  again  thrown  into  confusion. 
By  the  language  of  this  interpolated  amend- 
ment it  is  d^lared: 


"If  the  original  contract  shall,  before  the 
work  is  commenced,  be  so  filed,  together  with  a 
bond  of  the  contractor  with  good  and  Bu£Scient 
sureties,  in  an  amount  not  less  than  fifty  per 
cent  of  the  contract  price  named  in  said  con- 
tract •  •  •  then  the  court  must,  where  it 
would  be  equitable  so  to  do,  restrict  the  recov- 
ery under  such  liens  to  an  aggregate  amount 
equal  to  the  amount  found  due  from  the  owner 
to  the  contractor." 

The  owner  may  have  paid  the  contractor 
(and  he  is  not  prohibited  from  so  doing) 
everything  that  is  due,  and  in  such  case  this 
language  would  limit  the  right  of  the  recov- 
ery of  the  lien  claimant  to  what  he  could 
obtain  under  the  bond.  In  short,  he  would 
have  no  lien  upon  the  property  at  alL  Here 
is  as'  radical  a  denial  of  the  constitutional 
lien  as  is  found  in  any  of  the  earlier  stat- 
utes. The  inconsistency  between  this  language 
and  other  parts  of  the  act  is  too  apparent  to 
require  comment.  Yet,  as  this  seems  to  have 
been  the  deliberate  design  of  the  Legislature, 
it  is  perhaps  incumbent  upon  this  court  un- 
der its  former  decisions  to  give  that  design 
legal  effect  If  the  Legislature  in  fact  means 
to  give  claimants  the  rights  which  the  C!on- 
stltution  guarantees  them,  as  it  declares  its 
desire  to  do  in  section  14  above,  quoted,  it 
alone  has  the  power  to  do  so  by  language 
which  will  make  It  apparent  that  a  lien 
claimant  may  still  have  recourse  to  the  prop- 
erty upon  which  he  has  bestowed  his  labor  If 
the  interposed  intermediate  undertaking  or 
fund  shall  not  be  sufflclent  to  pay  him  in 
full.  This  court  is,  however,  Justified  I  think 
in  waiting  for  a  plainer  exposition  of  the 
Legislature's  views  and  Intent  in  the  matter 
than  can  be  found  in  this  confused  and  con- 
fusing statute. 

I  concur:  l^LVIN,  X 

""™°'"  an  Cal.  699) 

Ex  parte  UDELL.     (Or.  1993.) 
(Supreme  (>>urt  of  California.    Dec.  20,  1916.) 

1.  Habeas  Cobpds  «s>54  —  Appucation  — 
Sufficiency  of. 

Under  Pen.  Code,  |  1476,  an  appUcation 
for  a  writ  of  habeas  corpus  should  state  wheth- 
er a  previous  application  has  been  had  and  what 
the  proceedings  thereon  were. 

[Ed.  Note. — For  other  cases,  see  Habeas  Cor- 
pus, Cent.  Dig.  i  61 ;  Dec.  Dig.  «=»54.] 

2,  Habeas    Cobpcs   ^s>120  —  IssnANOB  of 
Wkit— Power  of  Jddok. 

'  While  under  certain  circumstances  the 
court  ma^  feel  warranted  in  entertaining  a  sec- 
ond apphcation  for  a  writ  of  habeas  corpus,  no 
single  member  of 'the  court  after  the  denial  of 
a  writ  may  entertain  a  second  writ. 

[Ed.  Note. — For  other  cases,  see  Habeas  Cor- 
pus, C!cnt  Dig.  {  121 ;  Dec.  Dig.  <8=120.] 

In  Bank.  Application  by  Alva  Udell  for  a 
writ  of  habeas  corpus.    Application  denied. 

Alva  Udell,  of  San  Francisco,  pro  se. 

ANGBLLOm,  0.  J.  This  is  an  applica- 
tion for  a  writ  of  habeas  corpus  by  one  Alva 
Udell  who  is  now  In  the  custody  of  the  sher- 


4=^For  other  cases  lee  lam*  topio  and  KBY-NUMBER  In  all  Key-Numbered  Digests  and  Indexes 
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Iff  of  tbe  city  and  oountr  of  San  Frandsoo 
under  a  Judgment  of  tbe  superior  conrt 
thereof  adjudging  him  guilty  of  contempt  of 
court.  The  application  la  addressed  to  tbe 
Chief  Justice,  and  not  to  the  court. 

[1]  The  petition  is  defective  in  that  it  does 
not  state  whether  any  prior  application  has 
been  made  to  any  court  for  a  writ  In  regard 
to  the  same  detention  or  restraint,  and,  tf 
ihen  was  any  such  application,  does  not 
show  the  proceedings  therein.  Section  1476, 
Penal  Code.  As  a  matter  of  fact,  a  prior 
application  In  regard  to  the  same  detention 
or  restraint  was  made  by  i)etltloner  to  this 
court,  as  our  records  show,  on  December  1, 
1916,  and  such  application  was  denied  by 
the  court  on  December  2,.  1916.  Not  only  was 
such  application  in  regard  to  the  same  de- 
tention or  restraint,  but  the  grounds  of  tbe 
former  application  °  were  the  same  as  those 
now  urged,  with  a  greater  degree  of  elabora- 
tion. 

[2]  While  it  may  be  that  under  certain 
circumstances  the  conrt  itself  might  feel  war- 
ranted in  entertaining  a  second  application 
from  a  party  regarding  the  same  detention  or 
restraint.  It  is  manifest  that  no  single  mem- 
ber of  theiiourt,  be  he  Chief  Justice  or  As- 
sociate Justice,  is  warranted  in  granting  a 
writ  where  the  same  has  been  denied  as  to 
the  same  detention  or  restraint  by  the  whole 
court  In  bank. 

The  application  to  me  for  a  writ  -of  habeas 
corpus  la  denied. 

an  Cal.  607) 

la  re  WENKS'  ESTATE. 
WENKS  V.  OEHRmO. 
(&  F.  7316.)    . 
(Supreme  Court  of  California.    Dec.  22,  1916.) 

1.  EZECXnOBS  AND  Administkatobs  «=3314— 
Obdbb  or  Distribution — Scofk  of  Relikf. 

Where  appellant  as  heir  of  his  father 
sought  to  reach  property  which  he  claimed  was 
the  community  property  of  his  father  and  testa- 
trix, who  was  the  father's  second  wife,  such 
claim  should  either  be  asserted  by  an  action  by 
appellant  as  heir  or  by  the  administrator  of 
the  father's  estate,  and  cannot  be  presented  on 
objections  to  an  order  of  distribution  of  the 
estate  of  the  testatrix. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  if  1274-1297; 
Dec.  Dig.  <S=9314.] 

2.  ExEcirroBS  and  AnifiNiBrBATOBS  4=>314 — 
Obdkbs  of  Distbibutiow— Contests— Com- 
IIUNITT  Pbofebtt. 

CIt.  Code,  S  1886,  snbd.  8,  authoriidng,  in  a 
proceeding  for  the  distribution  of  the  property 
of  a  decedent,  contests  arising  out  of  the  com- 
munity property,  applies  only  in  case  of  intes- 
tacy. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  H  1274-1297; 
Dec.  Dig.  «=»314.] 

Department  2.  Appeal  from  Superior 
Court,  Alameda  County;  William  S.  Wells, 
Judge. 

In  the  matter  of  tbe  estate  of  Elizabeth 
Wenks,  deceased.    Contest  by  Joseph  Wenks 


against  an  order  of  final  distribution  in 
favor  of  Bjdward  E.  Oehrin^  From  an  order 
refusing  to  entertain  the  contest,  contestant 
appeals.    Affirmed. 

Carl  L.  Lindsay  and  H.  OL  liacas,  of  Oak- 
land, for  appellant  Burton  Jackson  Wy- 
man,  of  Oakland,  for  respondent  Gutscb  ft 
Lempke,  of  Sam  Frandsoo,  for  residuary 
legateei. 

HENSHAW,  J.  [1]  EUrabeth  Wenks  died 
testate,  disposing  of  all  her  property  by  wilL 
Joseph  Wenks,  appellant,  is  her  stepson,  the 
son  of  her  predeceased  husband.  During 
his  lifetime  that  husband  conveyed  to  her  a 
piece  of  real  property.  No  administration 
was  had  upon  the  estate  of  the  husband  of 
Elizabeth  Wenks.  Upon  her  death  bis  son 
appeared  and  filed  a  contest  In  the  matter 
of  the  final  distribution  of  the  estate,  alleg- 
ing that  his  father,  the  husband  of  Elizabeth, 
in  his  lifetime  conveyed  to  Elizabeth  certain 
real  property  which  was  community  proper- 
ty; that  the  character  of  the  property  as 
community  property  was  not  changed  by  this 
conveyance,  and  that  it  remained  the  com- 
munity property  of  the  two  spouses  until  the 
death  of  the  husband ;  that  after  the  death 
of  the  husband  Elizabeth  sold  this  property, 
and  that  the  property  of  her  estate  for  which 
distribution  is  sought  is  the  proceeds  of  this 
sale.  The  conrt  refused  to  entertain  the 
contest  or  to  hear  the  proffered  evidence  In 
support  of  these  allegations. 

In  this  the  court  was  clearly  right  Ap- 
pellant had  abundant  opportunity  to  estab- 
lish the  facts  which  he  here  asserts  by  ap- 
propriate action  as  an  heir  of  his  deceased 
father,  and  it  was  his  duty  to  have  brought 
or  to  have  caused  the  bringing  of  such  an 
action  either  by  himself  as  heir  or  by  the 
administrator  of  his  father's  estate.  Hia 
claim  here  presented  is  a  claim  of  title  ad- 
verse to  that  of  the  estate,  and  "the  law  does 
not  contemplate  or  provide  for  the  distribu- 
tion of  property  or  money  in  the  hands  of 
the  executor  or  administrator  to  persons  who 
may  claim  adversely  to  the  estate,  but  leaves 
all  such  questions  to  be  determined  by  an 
action  on  behalf  of  or  against  the  executor." 
Estate  of  Rowland,  74  Cal.  623,  16  Pac.  816^ 
6  Am.  St  Rep.  464. 

[2]  Moreover,  section  1386,  subdivision  8  of 
the  Civil  Code,  upon  which  appellant  ap- 
parently bases  his  right  to  be  heard,  is  ap- 
plicable only  to  cases  of  intestacy.  Estate  of 
Brady,  161  Pac.  276.  Here  the  deceased  died 
leaving  a  will  disposing  of  all  of  her  prop- 
erty. No  support  can  be  found  for  appel- 
lant's position  in  Estate  of  McCauley,  138 
Cal.  646,  71  Pac.  458.  There  the  court  de- 
clared that  under  this  section.  In  case  of  in- 
testacy, the  named  relatives  of  the  spouse 
first  deceased  are  heirs  so  far  as  concerns 
the  common  property  of  the  spouse  last  dy- 
ing intestate.    The  decision  then  proceeds  to 
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■bow  tbat  there  was  a  small  amount  of  com- 
mon property,  amounting  only  to  f499,  in  tlie 
estate  of  Jennie  McCaoley  undispoted  of  by 
ber  wllL  This  appears  from  the  first  para- 
graph of  the  decision,  where  It  Is  pointed  out 
that  the  distributable  valoe  of  the  estate  1b 
$67,000,  and  the  total  value  of  the  property 
disposed  of  by  will  amounts  to  $62,000.  The 
conclusion  therefore  properly  followed  that 
Jennie  McCauley  died  Intestate  as  to  the 
femall  amount  of  community  property,  which 
would  therefore  descend,  under  the  mles  of 
succession,  to  the  relatives  of  her  husband, 
abe  having  left  no  next  of  Un. 

For  these  reasons  the  order  appealed  from 
ti  affirmed. 

We  concur:    MBLVIN,  J.;    LOBIOAN,  J. 


at  Cal.  A.  780) 
MATIONAIi  LUHBEB  OO.  v.  KBNNra>T 
et  aL    (av.  1771.) 

(District  Conrt  of  Appeal,  Second  District,  Oal- 
ifomia.    Nov.  13,  1916.) 

1.  Mbchanios'  Libns  «=»132  —  Boiunziaa — 
CoMFuenoN. 

That  after  a  bnildins  was  completed  and  oc- 
cupied by  the  owner,  a  skylight  proved  defec- 
tive and  was  remedied,  does  not  show  that  the 
building  was  Incomplete  until  the  akylight  was 
reiiair^ 

[Ed.  NotCk— For  other  cases,  see  Mechanics' 
Laens,  Cent  Dig.  SS  180,  182-207;  Dec.  Dig. 
«=>132.] 

2.  Appeax  Ann  Bbbob  d=>1011  —  Rxvixw  — 

FlRniNQB. 

A  finding  of  the  court  on  conflicting  evidence 
will  not  be  disturbed  on  appeal. 

(Eld.  Note;— For  other  cases,  see  Appeal  and 
Error,  Gent  Dig.  U  SdSSSOSO;  Dec  Dig.  «=> 
1011.] 

8.   MiCRAHIOS'    LlKNB   «=>132— TlMX   OW  FH.- 

iNo — Notice  or  Govpijetion. 
Code  Civ.  Proc.  (  1187,  declares  that  the 
owner  of  any  building  must,  within  10  days  after 
Its  completion,  or  40  days  after  cessation  from 
labor  upon  any  unfinished  contract,  file  with 
the  county  recorder  a  notice  thereof,  that  a 
foUnre  to  file  such  notice  shall  estop  the  owner 
and  persons  deraigning  title  from  him  from  as- 
serting, in  foreclosure  of  a  mechanics'  lien,  the 
defense  that  the  lien  was  not  filed  within  time, 
and  that  all  claims  for  liens  "mast  be  filed  with- 
in 90  days  after  completion."  Held,  the  failure 
of  the  owner  to  file  the  notice  of  completion 
will  not  excuse  a  materialman's  failure  to  file 
his  Uen  claim  within  90  days  after  completion, 
such  provision  fixing  the  nitimate  time  within 
which  liens  may  be  filed. 

[Ed.  Note. — For  other  esses,  see  Mechanics' 
Liens,  Cent  Dig.  H  190,  192-207;  Dec.  Dig. 
4s=*lo2.] 

Appeal  from  Supeilw  Court,  San  Bemar^ 
dlno  County;   Frank  F.  Oster,  Judge. 

Action  by  the  National  Lumber  Company 
against  James  Kennedy  and  another.  There 
was  a  Judgment  for  the  named  defendant, 
and  from  an  order  denying  new  trial,  plain- 
tiff appeals.    Affirmed. 

B.  L.  Horton,  of  Los  Angeles,  for  appellant 
E.  H.  JoUiffe,  of  Ontario,  Cal.,  for  respondent 


SHAW,  3.  Action  to  foreclose  an  alleged 
Uen  for  materials  sold  by  plalntlif  to  defend- 
ant Miller  for  use  in  the  construction  by 
him,  as  contractor,  ct  a  building  tx  defend- 
ant Kennedy.  MUler  made  default  Ken- 
nedy answered,  and  upon  trial  Judgment  was 
entered  for  said  defendant  The  appeal  Is  by 
pIslntifF  from  an  order  overruling  its  motion 
for  a  new  trial.  No  record  was  made  of  the 
contract,  which  was  for  a  sum  exceeding 
$1,000. 

Two  questions  are  presented:  First,  was 
the  lien  filed  within  the  time  required  after 
the  completl(«  of  the  building,  as  provided 
in  section  1187,  Code  of  Civil  Procedure?  If 
not  did  the  acts  and  conduct  of  Kennedy  as 
owner  of  the  building  eatop  him  from  urging 
such  ground  as  a  defense  to  the  action? 

The  conrt  found  that  the  building  was  ful- 
ly con4>Ieted  on  October  15,  1909,  but  that  no 
notice  of  its  completion  was  ever  at  any  time 
filed  with  the  county  recorder;  that  plain- 
tiff's claim  and  notice  of  llen'was  not  filed 
until  March  16,  1910,  which  was  151  days 
after  the  completion  of  the  building;  that 
Kennedy  did  not  between  November  3d  and 
November  16,  1909,  as  alleged  in  the  com- 
plaint or  at  any  time,  state  to  plaintiff  that 
said  building  was  not  complete  according  to 
the  plans  and  specifications;  nor  Is  it  true 
that  plaintiff  delayed  filing  its  claim  of  lien 
because  of  any  statements  or  representations 
made  by  Kennedy. 

Ab  we  understand  appellant's  brief.  It  at- 
tacks all  of  these  findings,  except  that  as  to 
defendant's  failure  to  file  a  notice  of  the  com- 
pletion of  the  building.   .  . 

[1]  That  the  building  was  fully  complete 
and  occupied  cm  October  15,  1909,  is  conclu- 
sively shown  by  the  evidence.  The  only  rea- 
son suggested  for  claiming  otherwise  Is  the 
fact  that  a  skylight  put  In  by  the  contractor 
proved  defective,  and  later,  some  time  In  Jan- 
uary, 1910,  the  defendant's  tenant,  being  au- 
thorised so  to  do,  epployed  another  work- 
man who  installed  a  skylight  in  place  of  the 
one  originally  put  in  under  the  terms  of  the 
c<mtract  by  Miller,  the  cost  of.  which  substi- 
tuted skylight  was,  some  time  in  March,  paid 
for  by  Kennedy. 

[2]  Appellant,  basing  its  ocmtention  upon 
the  case  of  Hubbard  v.  Lee,  6  OaL  App.  602, 
92  Pac.  744,  Insists  that  the  acts  and  conduct 
of  Kennedy  estop  him  from  basing  any  de- 
fense to  the  validity  of  the  lien  on  account 
of  its  not  being  filed  wlOiln  tlmei.  In  sniqptort 
of  this  theory  plaintiff  offered  testimony  to 
the  effect  that  in  response  to  a  letter  request- 
ing him  so  to  do^  Kennedy,  some  time  between 
November  Sd  and  November  16th,  called  at 
its  office,  and  in  a  conversation  with  its 
agents  concerning  the  bill  for  materials  fur- 
nished to  Miller,  and  wherein  the  filing  of  a 
Uen  being  mentioned,  he  asked  them  not  to 
file  any  lien  on  the  property,  that  the  build- 
ing was  not  yet  completed,  and  that  Milieu 
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would  pay  the  bUL  With  reference  to  this 
conversation,  one  of  plalntUTs  witnesses,  who 
at  the  time  represented  It,  testified  as  fol- 
lows: 

."Q.  And  you  didn't  file  yonr  lien  becanae  yon 
expected  I.  8.  MiUer  to  take  care  of  the  amount 
coming  to  you?  A.  Tea,  sir.  Q.  That  is  the 
reason  yon  did  not  file  your  lien?  A.  Tea,  sir. 
Q.  Didn't  Mr.  Kennedy  tell  you  that  I.  S.  Miller 
had  the  money  to  settle  these  claims  and  would 
settle  them,  and  for  yon  not  to  file  any  lien? 
A.  Tee,  sir.  Q.  And  on  that  account  yon  didn't 
file  any  lien?  Now,  isn't  that  the  exact  reason? 
A,  Tea." 

In  addlti(Hi  to  the  general  effec^  of  plain- 
tlfl's  evidence  being  weakened  by  this  testi- 
mony, the  defendant  Kennedy  denies  that  he 
ever  said  the  buUdlng  was  not  completed, 
but,  on  the  contrary,  stated  to  plalntUF  that 
the  building  was  completed,  and  that  L  S. 
Miller  had  the  money  to  pay  their  bill  and 
told  them  to  go  and  see  him.  Conceding  that 
plaintiff's  testimony,  if  believed  by  the  court, 
might  have  cpnstitnted  an  estoppel  against 
defendant,  nevertheless  there  was  a  sharp 
conflict  between  the  evidence  on  behalf  of 
plaintiff  and  that  given  by  defendant,  as  to 
whldi  the  determination  of  the  court  thereon 
must  be  deemed  finaL  In  the  Hubbard  Case, 
as  here,  the  owner  neglected  not  only  to  re- 
cord the  contract,  but  also  to  file  for  record 
the  notice  of  actual  completion  of  the  work 
as  required  by  the  statute,  and  It  was  sought 
to  prove  that  not  only  the  owner,  but  the 
architect,  repeatedly  «tated  and  represented 
'  to  the  materialman  and  lienor  that  the  bnlld- 
Ings  were  not  completed,  and  that  he  had  not 
accepted  them  and  would  not  nntil  certain 
other  work  was  done,  and  that  plaintiff,  re- 
lying thereon,  had  delayed  filing  his  notice 
of  lien,  to  aU  of  which  the  court  sustained 
objections,  and  It  was  held  to  be  error.  The 
facts  in  tike  case  at  bar  easily  distinguish  it 
from  the  Hubbard  Case. 

[3]  Appellant  next  Insists  that,  notwith- 
standing the  expiration  of  more  than  90  days, 
to  wit,  151  days,  following  the  completion  ol 
the  building,  it  nevertheless  was  entitled  to 
file  Its  notice  of  lien  by  reason  of  the  provi- 
sions of  section  1187,  Code  of  Civil  Procedure, 
to  the  effect  that  the  owner  may,  within  10 
days  after  completion  of  any  contract,  or 
within  40  days  after  cessation  from  labor 
there<»i,  file  for  record  in  the  office  of  the 
county  recorder  of  the  county  where  the 
property  is  situated,  a  notice  setting  forth 
the  date  when  the  same  was  completed,  or 
on  which  cessation  from  labor  occurred.  The 
section  further  provides  that  "in  case  suc^ 
notice  be  not  so  filed,  then  the  said  owner 
and  all  persons  deraignlng  title  from  or 
claiming,  any  interest  through  him,  shall  be 
estopped  in  any  proceedings  for  the  fore- 
closure of  any  lien  provided  in  this  chapter 
from  maintaining  any  defense  therein,  based 
on  the  ground  that  said  lien  was  not  filed 
within  the  time  provided  in  this  chapter" — 
followed  by  this  proviso :  "That  all  claima  of 


lien  must  bia  filed  within  ninety  days  after 
the  completion  of  any  building,  improvement, 
or  stmcture."  In  support  of  Its  contention, 
api)ellant  cites  the  case  of  Robinson  v.  Mltdi- 
el,  168  Cal.  581,  114  Pac.  984.  But  there 
the  conrt,  with  refer^ice  to  this  latter  danse, 
say: 

"This  would  seem  to  fix  a  time  limit  within 
which  all  liens  must  be  filed  regardless  of  wheth- 
er the  owner  has  filed  his  notice  of  completion 
or  not  •  •  •  But  this  question  it  is  not 
necessary  here  to  reaolve." 

Clearly  the  purpose  of  the  provision  was  to 
give  to  persons  interested  therein  notice  of 
the  completion  of  the  work.  In  order  that  they 
might  in  due  time  file  their  claims  of  lien. 
FUlng  the  notice  of  completion  Is  not  manda- 
tory, but  failure  to  file  it  extends  the  time 
for  filing  claims  of  lien  for  a  period  of  90 
days  after  the  actual  completion  of  the  work. 
The  Legislature  deemed  such  period  ample 
time  for  otherwise  obtaining  information  as 
to  the  time  of  completion.  The  provision 
that  "all  claims  of  lien  must  be  filed  within 
ninety  days  after  the  completion  of  any 
building,"  conld  serve  no  purpose  other  than 
to  terminate  the  time  within  which  the  claim 
of  lien  might  be  filed.  Such  is  the  plain  Inx- 
port  of  the  language  used.  As  found  by  the 
court,  the  building  was  completed  about  Oc- 
tober 15,  1909.  In  the  absence  of  the  filing 
of  notice  of  its  completion,  plaintiff  had  until 
about  the  middle  of  January  within  which  to 
file  its  lien,  which,  as  stated,  was  not  filed 
until  March  15th  thereafter.  It  appears 
from  the  record  that  plaintiffs  agents  passed 
the  building  dally,  and  fronn  October  15th 
knew  that  It  was  occupied  and  had  every 
appearance  of  being  completed.  In  our  opin- 
ion, the  findings  of  the  court  attacked  are 
fully  sustained  by  the  evidence. 

Since  the  plaintiff  was  not  entitled  in  any 
event  to  enforce  its  claim  of  lien,  the  alleged 
errors  due  to  rulings  upon  the  admission  and 
rejection  of  testimony  could  In  no  event  have 
been  prejudicial  to  the  rights  of  plaintiff. 

The  order  appealed  from  Is  affirmed. 

We  concur:    CONKET,  P.  J.;   JAMES,  J. 


(28  Cal.  A.  TS9) 
HII/BOSN  T.  BONNET  et  ux.     (Qv.  1777.) 
(District  Conrt  of  Appeal,  Second  District,  Cal- 
ifornia.   Nov.  13,  1816.) 
Election  ov  Rekkdiks  4s3l4r— X'baud— Mon- 

XT  jTjboiOENT. 

Defendant  fraudulently  procured  the  con- 
veyance of  plaintiff's  property  to  him  in  ex- 
change for  worthless  stock.  Plaintiff  institnt- 
ed  an  action  at  law  to  recover  damages  against 
defendant  for  fraud,  in  which  she  obtained  a 
judgment  McHnwhile,  defendant  had  sold  plain- 
tiffs land  and  invested  the  proceeds  in  land 
upon  which  defendant's  wife  filed  a  declaration 
of  homestead.  Plaintiff  then  instituted  the  pres- 
ent action  to  have  the  declaration  canceled  as 
a  cloud  on  the  property  purchased  with  and  rep- 
resenting the  property  fraudulently  obtained 
from  her  which  obstructed  an  execution  under 
her  money  judgment.    Ueld,  that  plaintiff,  hav- 
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ing  elected  to  pntsue  her  remedy  at  law  for  dam- 
axes  for  the  fraud,  was  estopped  from  a^n 
proceeding  on  the  same  facts  for  equitable  re- 
fief. 

[Ed.  Note.— Fop  other  cases,  see  Election  of 
Bemedies,  Cent.  Dig.  S  19;   I>ec.  Dig.  <8=»14.1 

Appeal  from  Superior  Ck>urt,  Los  Angeles 
County ;  Joliu  M.  York,  Judg& 

Action  by  Grace  A.  Hllbom  against  Frank 
B.  Bonney  and  Ella  Bonney,  bis  wife,  to 
annnl  a  declaration  of  homestead  by  tlie 
wife.  Judgmoit  for  plaintiff,  and  defendants 
appeal.    Beversed. 

E.  J.  Fleming  and  S.  I*  Carpenter,  botb  of 
liOs  Angeles,  for  appellants.  Frank  L.  Muhle- 
uian,  Jones  &  Evans,  and  Earl  T.  Miller,  all 
of  Los  Angeles,  for  respondent. 

SHAW,  3.  It  appears  from  the  complaint 
filed  August  20,  1912,  that  plaintifr  bad 
theretofore,  on  August  9,  1912,  in  an  ac- 
tion Instituted  against  defendant  Frank  B. 
Bonney  to  recover  damages  for  alleged  fraud, 
obtained  a  Judgment  against  him  in  the  sum 
of  $4,000,  upon  which  she  caused  to  be  is- 
sued an  execution  and  a  levy  thereof  made 
upon  certain  real  estate  described  as  lot  22  of 
the  Huston  tract,  in  Los  Angeles  county,  title 
to  wMcb  real  estate  was  at  the  time  in  the 
name  of  defendant  Ella  Bonney  and  upon 
which  she,  prior  to  the  entry  of  Uie  judgment 
against  her  husband,  bad  filed  a  declaration 
of  homestead.  The  complaint  then  alleges 
the  fraudulent  acts  of  Frank  B.  Bonney  by 
means  of  which  he  induced  plaintifT  to  convey 
to  him  certain  real  estate  then  owned  by  her 
in  exchange  for  certain  valueless  corx)orate 
stock,  wblch  acts  were  made  the  basis  of  the 
action  wherein  Judgment  was  rendered 
against  him  and  in  favor  of  plaintiff;  that 
after  thus  obtaining  such  real  estate  from 
plaintiff  be  sold  the  same  and  invested  the 
proceeds  thereof  in  said  lot  22  of  the  Huston 
tract,  which,  prior  to  the  rendition  of  the 
Judgment  against  him,  he  caused  to  be  con- 
veyed to  his  wife,  Ella,  who,  as  stated,  filed 
a  declaration  of  homestead  thereon.  The 
prayer  of  the  complaint  is  to  have  this  dec- 
laration canceled  and  annulled;  the  reason 
assigned  therefor  being  that  it  constitutes 
a  doud  upon  the  property,  thereby  obstruct- 
ing plaintiff  in  enforcing  collection  of  her 
Judgment  against  Frank  B.  Bonney  by  sale 
of  the  property  under  execution  so  levied 
thereon.  A  general  demurrer  Interposed  to 
this  complaint  was  overruled.  Judgment 
went  for  plaintiff,  from  which  defendants 
appeaL 

The  only  question  involved  is  the  ruling 
of  the  court  upon  the  snfliciency  of  the  com- 
plaint. The  theory  of  respondent  (plaintiff 
here)  is  that  since,  as  adjudged  in  the  ac- 
tion wherein  she  had  a  judgment  for  damag- 


es against  him,  the  conveyance  of  her  prop- 
erty was  obtained  by  the  fraudulent  acts  of 
Frank  B.  Bonney,  neither  it  nor  lot  22,. 
bought  with  the  proceeds  of  the  sale  thereof, 
could,  as  to  her  Judgment,  be  the  subject  of 
a  declaration  of  homestead  by  the  wife;  in 
other  words,  that  by  reason  of  the  manner 
in  which  the  property  was  obtained,  it  was 
impressed  with  a  trust  in  favor  of  plalntUC 
Conceding,  upon  the  facts  stated,  plaintiff 
might  have  brought  an  eq.uitable  action  to 
impress*  a  trust  upon-  the  property  or  to 
have  a  lien  declared  thereon,  and  thus  have 
obtained  relief,  she  chose  instead  to  sue  at 
law  for  a  money  judgment.  Having  elected 
to  pursue  this  course,  we  are  unable  to 
perceive  that  she  has  any  greater  or  different 
rights  with  reference  to  the  property  than 
any  other  general  Judgment  creditor  of  Bon- 
ney. The  case  presented  is  almost  identical 
with  that  of  Hanly  v.  KeUy,  62  Cal.  155, 
wherein  it  was  said: ' 

"Under  such  circumstances,  -  plaintiff  must  be 
held  to  have  elected  his  remedy  at  law,  and  to  be 
estopped  from  pursuing  in  equity  the  fund  into 
the  homestead. 

To  the  same  effect  is  Barker  v.  Barker,  14 
Wis,  142;  Fltzell  v.  Leaky,  72  CaL  477,  14 
Pac.  198;  and  Harding  v.  Atlantic  Trust  Co., 
26  Wash.  636,  67  Pac  222.  Section  1240, 
Civil  Code,  provides  that  "the  homestead  is 
exempt  from  execution  or  forced  sale,  except 
as  in  this  title  provided,"  and  section  1241 
designates  the  circumstances  which  must  ex- 
ist in  order  to  render  a  homestead  subject 
to  execution  or  forced  sale  in  satisfaction  of 
Judgments  obtained.  The  sale  sought  of  the 
property  is  under  an  execution  issued  upon 
a  general  judgment,  and,  as  stated,  plaintiff's 
rights  with  reference  to  Oie  homestead  in 
no  wise  differ  from  the  rights  of  any  other 
general  judgment  creditor.  Under  the  doc- 
trine of  election,  she  chose  to  assert  her 
rights  in  an  action  for  damages  against  de- 
fendant Bonney,  thus  electing  to  enforce  her 
claim  generally  against  his  property,  and  is 
now  estopped  from  again,  upon  the  same 
facts,  asking  for  equitable  relief.  In  Fltzell 
V.  Leaky,  supra,  the  Supreme  Court  says: 

"It  (the  homestead)  is  not  invalid  because 
made  during  the  progress  of  litigation,  whii:h 
subsequently  results  in  an  ordinary  money 
Judgment  against  the  homesteader,  or  because 
made  at  any  time  before  the  entry  and  docket- 
ing of  such  a  judgment.  The  law  authorizes  a 
debtor  to  erect  a  barrier  around  the  home,  over 
which  the  sheriff,  although  armed  with  final 
process  under  such  a  judgment,  cannot  pass. 
With  the  policy  of  the  law,  or  the  abstract 
morality  of  a  particular  transaction,  we  have 
nothing  to  do.  The  doctrine  i)earing  upon  con- 
veyances made  to  hinder,  delay,  or  defraud 
creditors  has  no  application  to  the  creation  of  a 
homestead." 

The  Judgment  is  reversed. 

We  concur:   CONBBT,  P.  J.;   JAMES,  3. 
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(28  Cal.  A.  777) 

TmoET  T.  oaijIjAban  const.  CO. 

(ClT.  1781.) 
(Dtatrict  Court  of  Appeal,  Second  District,  Cal- 
ifornia.   Not.  13,  1»16.) 

1.  ArvKXL  AND  BaaoB  ^=3874r-RE8ssTATion 
or  Gboitrds  o»  Rkvikw— NBCEserrr  fob  Ap- 
peal. 

Where  no  appeal  was  taken  from  the  judg- 
ment, orders  overruling  a  demurrer  to  an  amend- 
ed complaint  and  denying  a  motion  to  strike  out 
portions  tliereof,  vill  not  b«  conaidered  on  ap- 
peal from  an  order  denying  a  new  trial. 

[Ed.  Note.— For  other  cases,  see  Ap'peal  and 
Error,  Gent.  Dig.  1}  3478,  3480,  34S1.  S481, 
3630-3640;  Dec.  Dig.  «=>874.] 

2.  Appeal  and  Ebbob  «=>548— Rxsebtaiion 
or  OBOX7ND8  or  Review  —  Objeoiion  to 
Btidkncx — Specification. 

Where  TBriona  exceptions  vere  taken  to 
the  introduction  of  testimony,  which  were  again 
urged  in  the  briefs  on  appeal,  the  general  point 
bemg  made  that  the  evidence  heard  was  insuffi- 
cient to  sustain  the  6ndings,  the  bill  of  excep- 
tions containing  no  particular  specification 
pointing  oat  the  weakness  of  the  testimony  as 
to  any  of  the  facts  in  issue,  the  question  of  the 
propiiety  of  the  evidence  was  not  presented 
where  there  was  sufficient  evidence,  unchalleng- 
ed, to  support  the  findings. 

[Bid.  Note.— Fw  other  cases,  see  Appeal  lad 
Error,  Cent  Dig.  K  2433-2440;  Dec.  Dig.  «s> 
648.] 

3.  Appeal  and  Ebbob  «=>1060— PBsrnoiciAL 
ElBBOB— Admission  or  Evidence. 

Errors  in  receiving  testimony  cannot  be 
deemed  to  have  been  prejudicial  to  defendant 
when,  dlsregardiiv  the  incom,petent  matter, 
enough  remains  in  the  record  to  sustain  the 
cause  of  action  as  alleged  in  the  complaint. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  S;  1068,  1060,  41S3-4157, 
4166;  Dec.  Dig.  <8=»1060.] 

Appeal  from  Superior  Court,  San  Diego 
County ;  W.  A.  Sloane,  Judge. 

Action  by  C.  H.  Tingey  against  the  Calla- 
han Construction  Company.  Judgment  for 
plaintiff,  and  from  an  order  denying  Its  mo- 
tion for  new  trial  defendant  atq>eals,  pre- 
senting the  appeal  xtpoa  a  bill  of  exceptions. 
Order  denying  motion  for  new  trial  affirmed. 

A.  J.  Morganstem,  of  San  Diego,  for  ap- 
pellant Crouch  &  Harris,  of  San  Diego,  for 
respondent. 

JAMES,  J.  Judgment  was  awarded  plaln- 
tUC  in  this  action.  The  defendant  appealed 
from  an  order  made  denying  its  motion'  for  a 
new  trial  and  presents  the  appeal  upon  a  bill 
of  exceptions. 

[11  The  action  was  based  upon  a  contract 
whereby  plaintiff's  assignor  agreed  with  the 
defendant  to  do  certain  excavating  and  grad- 
ing work  for  a  specified  sum  per  cubic  yard. 
The  cause  of  action  was  stated  in  brief  form, 
it  not  appearing  from  the  allegations  thereof 
whether  the  contract  sued  upon  was  written 
or  oraL  The  defendant  by  Its  answer,  after 
denying  that  plaintiff's  assignor  had  per- 
formed the  work  described  In  the  complaint, 
alleged  that  the  contractual  relation  between 


the  parties  depended  upon  «  writing  which 
was  set  up  as  an  exhibit  attached  to  the  an- 
swer. In  the  course  of  the  trial  plaintiff  was 
allowed  leave  to  amend  his  complaint  by  in- 
corporating therein  the  written  contract  as 
alleged  by  the  defendant,  and  alleging  other 
facts  showing  that  the  oral  agreement  under 
which  the  work  was  commenced  was  incor- 
porated in  the  writing  which  was  signed  at 
a  later  date,  but  before  the  alleged  comple- 
tion of  the  work;  tliat  at  the  time  the  pre- 
liminary negotiatloAs  were  Closed  it  was 
agreed  that  the  contract  should  be  reduced  to 
writing;  and  that  the  delay  occasi<Kied  In 
that  regard  was  because  of  the  failure  of  the 
defendant  to  prepare  the  writing.  There  was 
a  demurrer  to-  this  amended  complaint  and  a 
motion  to  strike  out  portions  thereof.  How- 
ever, these  points  cannot  be  considered,  as  no 
appeal  was  taken  from  the  Judgment  Under 
our  practice  the  talcing  of  audi  an  appeal  is 
necessary  before  questions  of  the  kind  sug- 
gest^ would  be  presented  for  review.  See 
Stewart  r.  Stewart,  166  CaL  661.  106  Pac. 
066,  and  cases  therein  cited. 

[2,  3]  At  the  trial  various  exceptions  were 
taken  to  the  Introduction  of  testimony,  which 
objections  are  again  urged  in  the  briefs  of 
counsel  on  this  appeal.  The  general  point 
is  made  that  the  evidence  heard  was  insuffi- 
cient to  sustain  the  findings  of  the  court.  In 
the  bill  of  exceptions  there  is  no  particular 
spedflcation,  as  is  required,  which  points  out 
the  wealcness  of  the  testimony  as  to  any  of 
the  facts  in  issue.  The  objection  that  a  suffi- 
cient specification  is  lacking  is  not  answered 
by  saying  that  it  is  the  claim  of  appellant 
that  there  is  no  evidence' upon  which  to  sus- 
tain the  dedsion  of  the  trial  court  for  there 
is  evidence  as  to  the  making  of  the  contract 
and  the  entering  upon  the  worlc,  which  stands 
undisputed  and  unchallenged.  We  may  say 
that  there  is  some  evidence  shown  in  the  rec- 
ord to  sustain  all  of  the  findings  o|  the  trial 
judge.  The  defendant  offered  no  testimony 
whatsoever  in  opposition  to  the  case  present- 
ed by  the  plaintiff.  An  examination  of  the 
evidenoe,  as  the  bill  of  exceptions  presents 
it  shows,  we  think,  sufficiently  that  the  claim 
of  the  plaintiff  was  Just  and  that  he  was  en- 
titled to  enforce  his  demand.  Any  errors 
committed  by  the  court  in  receiving  testimony 
cannot  be  deemed  to  lutve  been  prejudicial 
to  defendant's  right  to  a  fair  trial,  when, 
disregarding  the  Incompetent  matter,  enough 
remains  in  the  record,  as  we  conclude  there 
does,  to  sustain  the  cause  of  action  as  al- 
leged in  the  amended  complaint  In  other 
words,  it  is  not  shown  in  this  case  that  there 
has  been  a  miscarriage  of  Justice  within  the 
meaning  of  the  constitutional  amendment 

The  order  denying  the  motion  for  a  new 
trial  is  affirmed. 

We  concur:  CONREY,  P.  J.;   SHAW,  J. 
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PEOPLE  V.  BTVERA.    (Or.  890.) 

(Diatrict  Court  of  Appeal,   Second  Diatrict, 

Califomia.    Not.  12,  1916.) 

1.  IiABGCirr    4S35&— EyiOENCE— SmmoiBNOT. 

In  a  proeecutian  for  cattle  theft,  evidence 
held  insu£Scient  to  'warrant  conviction. 

[Ed.  Note.— For  other-  cases,  see  Ijarceny, 
Cent.  Dig.  H  162, 164,  166, 167-169 ;  Dec.  Dig. 
«s>56.] 

2.  Obimiraz.  Law  «=>1036— AppbaIt-Objxo- 

TION8  BKLOW— NXCKSSHT. 

Error  cannot  be  predicated  on  the  admia- 
don  of  evidence  not  objected  to  belOw. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Gent  Dis.  {|  1631-1640,  2639-2641; 
Dec.  Dig.  «=3l036.] 

S.  CanoNAi.   Law   ^=3829  —  Etidxncdk  —  Iir- 

BTBUCTION. 

The   refnsal   of   leqaestt   covered'  hj   the 
charges  given  is  not  error. 

[Ed.  Note.— For  other  cases,  see  Crindnal 
Law,  Gent  Dig.  g  2011 ;  Dec.  Dig.  «=>829T 

Appeal  from  Superior  Goart,  Los  Angeles 
County;   Charles  Wellborn,  Judge. 

Joe  Rivera  was  convicted  of  grand  larceny, 
and,  from  the  Judgment  of  conviction  and 
an  order  denying  new  trial,  be  appeals.  AX- 
llruued. 

H.  A  Plerc^  of  Los  Angeles,  for  appellant 
V.  S.  Webb,  Atty.  Oen.,  and  Robert  M.  CHarke, 
Deputy  Atty.  Gen.,  for  the  Pe<^e. 

JAMES,  J.  Defendant,  together  wUh  Bert 
Rivera  and  John  Casson,  was  charged  with 
having  committed  the  crime  of  grand  larceny 
by  stealing  a  heifer  belonging  to  BJUas  Munz. 
The  theft  of  the  animal  was  claimed  to  have 
been  committed  in  the  ^ttle-ralsing  district 
of  Los  Angeles  county,  near  Elizabeth  Lake. 
Appellant  was  convicted,  of  the  <>harge  and 
sentenced  to  serve  a  term  of  imprisonmeat 
In  the  state  prison.  He  api)ealed  from  an 
order  denying  a  motion  for  a  new  trial  and 
ttom  the  Judgment 

[1]  As  a  principal  contention  Involved  In 
a  consideration  of  the  appeal  Is  that  the  evi- 
dence was  insufficient  to  warrant  the  Jury 
In  finding  a  verdict  of  guilty,  it  will  be  prop- 
er to  review  briefly  the  testimony  introduced 
by  the  prosecution  as  the  typewritten  record 
shows  it:  At  the  time  of  the  alleged  theft 
appellant  resided  at  a  ranch  which  appears 
to  have  been  owned  or  controlled  by  his 
brother  and  codefendant  Several  miles 
away  was  the  ranch  of  complainant  Munz. 
Shortly  before  the  20th  of  April,  1914,  Munz 
drove  two  cows,  or  rather  a  black  cow  and 
the  ji^fer  whlcb  was  alleged  to  have  been 
stolen,  onto  a  nearby  range,  where  they  were 
left  In  diarge  of  one  Babcock.  They  were 
then  upon  an  <^>en  range,  and  at  about  the 
20th  of  April  they  had  come  down  near  to 
Babcock's  house,  and  he  drove  them  back 
Into  the  hills  where  there  was  a  small  can- 
yon and  a  spring  of  water.  This  point  where 
he  left  them  was  approximately  between 
9%  and  8  miles  from  the  Rivera  randi.    Im- 


mediately after  the  2001  of  April  Babco<& 
missed  the  two  animals  hereinbefore  refer- 
red to  which  belonged  to  Munz.  Munz,  be- 
ing informed  of  their  absence,  began  a  search 
In  an  endeavor  to  locate  the  animals.  He 
went  down  upon  the  Rivera  ranch  and  was 
proceeding,  with  the  aid  of  a  neighbor,  to 
search  in  a  thicket  of  willows  that  grew 
there.  While  so  engaged,  Joe  Rivera,  the 
appellant  here,  came  hastily  down  to  where 
the  men  were,  appearing  In  an  excited  state. 
He  cursed  Munz  and  told  him  to  "get  oft  the 
place"  and  not  to  search  there  without  a 
search  warrant  Munz  deemed  It  beet  to 
follow  the  advice  of  Rivera  and  proceeded  at 
once  to  Lancaster,  which  was  20  mlled  away, 
where  he  procured  a  search  warrant  and 
came  back  and  resumed  the  search.  It  was 
observed  that  a  pathway  which  led  into  the 
thicket  of  willows  had  been  covered  yrlth 
leaves  (apparently  for  the  purpose  of  giv- 
ing it  the  appearance  of  not  having  be«i 
disturbed).  Following  this  pathway  into  the 
thicket,  Munz  and  his  companion  found  evi- 
dences that  something  had  been  buried  there, 
and  they  soon  unearthed  what  appeared  to 
them  to  be,  the  entrails  of  two  cows,  the  re- 
mains of  an  unborn  calf,  together  with  a 
cow's  head.  This  cow's  head  bore  a  resem- 
blance to  the  head  of  the  larger  cow  which 
had  been  taken  from  Babcock's  range.  Short- 
ly thereafter  another  neighbor,  who  was 
about  to  embark  with  his  boat  on  the  body 
of  water  known  as  Elizabeth  Lake,  noticed 
a  gunny  sack  close  to  the  shore  and  he  took 
possession  of  it  In  this  sack  was  a  hide, 
evidently  that  of  a  cow.  Later  another  hide 
was  found  in  a  similar  sack  at  the  bottom 
of  the  lake  near  the  shore.  These  hides  were 
exhibited  to  Munz,  who  identified  them,  not 
only  on  account  of  the  color  of  the  hair  which 
appeared  cUnglng  thereto,  but  because  also  of 
the  fact  that  a  brand  appeared  on  the  hides 
which  he  identified  as  being  his  own  and  one 
which  his  family  used  in  marking  their  cat- 
tl&  Munz  testified  that  the  brand  on  the 
younger  animal  had  only  been  placed  there 
about  two  months  prior  to  the  time  of  its 
disaiHiearance.  Witness  Chandler  was  the 
keeper  of  a  hotel  at  the  town  of  Elizabeth 
Lake,  which  was  about  2V6  miles  northeast 
from  the  ranch  of  appellant  Cihandler  tes- 
tified that  on  the  night  of  the  20th  of  April, 
1914,  John  Oassou  came  into  his  place,  asking 
If  there  were  any  cows  in  the  yard.  It  was 
about  8  or  8:30  o'clock  In  the  evening  and. 
very  dark  and  cloudy ;  a  rain  was  threaten- 
ing. Ghandler  testified  that  he  took  two 
lanterns  and  went  out  Into  the  yard,  and  that 
he  there  saw  a  young  cow  or  heifer  of  a  fawn 
color,  and  also  a  big  dark-colored  cow.  (The 
heifer  which  Munz  claimed  to  have  been 
stolen  from  him  by  appellant  was  a  light- 
colored  Jersey  heifer.)  Witness  Lindstnun 
was  a  next-door  neighbor  of  Chandler's  and 
as  Chandler  went  out  that  night  into  his 
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yard  he  first  called  to  Lilndstnim.  Llnd- 
strum  heard  the  call,  but  did  not  go  farther 
than  his  front  gate.  Casson  drove  the  ani- 
mals out  of  Chandler's  yard  and  left  the 
place.  liindstrum  testified  that,  when  he 
came  to  his  front  gate  in  answer  to  Chand- 
ler's call,  Joe  Rivera,  the  appellant,  was 
there  seated  upon  a  horse;  that  they  ex- 
changed greetings;  that  .Rivera  continued 
on  bis  way ;  and  that  there  was  the  noise  of 
something  proceeding  ahead  of  htm.  Witness 
Andrade,  who  lived  about  one  mile  from  the 
Riveras,  on  the  same  night  and  at  a  time  not 
far  from  that  mentioned  by  Chandler  in  his 
testimony,  hearing  the  barking  of  a  dog,  went 
out  into  his  front  yard  and  there  saw  this 
appellant  and  Cassou  driving  two  cows.  The 
animals  had  stopped  at  a  watering;  trough 
that  stood  by  the  roadside.  At  a  later  date 
a  man  named  Bums  shipped  a  carcass  of 
beef  to  Lapham,  a  butcher  at  Lancaster.  The 
witness  Andrade  testified  that  some  time 
after  the  alleged  theft  of  the  heifer  he  was 
present  when  Harry  Burns  reported  to  ap- 
pellant that  "they"  had  found  the  hides  In 
the  lake,  and  that  Rivera  had  replied  to  him, 
"They  won't  know  who  put  them,  there,  any- 
how." In  the  face  of  this  testimony,  the 
claim  that  there  was  a  lack  of  sulticient  evi- 
dence to  warrant  the  Jury  in  convicting  im- 
presses us  with  but  little  force.  We  think 
that,  upon  the  state  of  facts. as  the  testi- 
mony for  the  prosecution  presented  them, 
there  was  ample  evidence  to  show  the  com- 
mission of  the  crime  alleged  and  the  partici- 
pation of  this  appellant  In  It  It  Is  said  by 
counsel  In  the  briefs  that  It  is  altogether  im- 
probable that  Joe  Rivera  and  John  Gasson 
could  have  driven  the  cattle  from  the  place 
where  Babcock  left  them,  a  distance  of  seven 
or  eight  miles,  within  the  period  of  time 
from  sunset  or  thereabouts  until  they  were 
seen  at  Chandler's  and  Andrade's  places. 
The  witnesses  in  this  case,  as  is  usual  In 
courtroom  experience,  did  not  attempt  to 
state  the  time  exactly,  and,  even  though  they 
bad,  the  question  as  to  the  probability  of 
the  cattle  having  been  driven  the  distance 
mentioned  was  one  peculiarly  for  the  jury  to 
pass  upon.  No  such  state  of  improbability 
is  presented  by  the  evidence  as  to  warrant 
this  court  in  interfering  with  the  verdict  on 
that  ground. 

[2]  We  find  it  urged  also  In  the  brief  of 
appellant  that  the  court  improperly  allowed 
testimony  of  the  selling  of  the  carcass  of 
an  animal  or  animals  by  Burns  to  Lapham. 
We  find  that  objection  was  made  to  but  lit- 
tle of  this  testimony,  and  that  the  main  facts 
of  the  occurrence  adverted  to  were  given 
without  any  protest  being  heard  from  the 
appellant. 

[3]  Some  complaint  Is  made  on  account  of 
the  refusal  of  the  court  to  give  certain  In- 
structions ofTered  by  the  appellant.  Those 
Instructions,  in  so  far  as  they  may  be  said 


to  have  correctly  stated  the  law,  were  point- 
ed to  the  purpose  only  of  emphasizing  and 
laying  stress  upon  matters  which  were,  by 
other  Instructions  given  by  the  court,  very 
fully  stated  to  the  Jury. 

We  have  given  no  attention  to  claims  for 
error  which  are  not  supported  by  argument 
in  the  briefs.  It  seems  clear  enough  that 
on  the  merits  the  case  against  appellant  was 
fairly  presented,  and  that  no  error  was  com- 
mitted which  may  be  said  to  have  produced 
a  miscarriage  of  Justice. 

The  Judgment  and  order  are  affirmed. 

We  concur:  CONRET,  P.  J.;  SHAW,  J. 


(28  Cal.  A.  786) 
POLLOK  V.  EVENING  HERALD  PXJB.  CO. 

•  (Civ.  1774.) 
(District    Court    of    Appeal,    Second    District, 
CaUfomia.     Nov.  13,  1916.) 

1.  LlBEI,    AND    SlANDEB    «=>86— WoBDS    NOT 

Actionable  Peb  Sb— Innuendo. 

Where  defendant  published  an  article  say- 
ing that  plaintiff's  theater  manager  was  guilty 
of  immoral  conduct,  the  charge  specifically  men- 
tioning the  name  of  the  theater,  but  not  spe- 
cifically referring  to  the  plaintiff,  nor  sus- 
ceptible of  a  meaning  injurious  to  him;  the 
words  were  not  actionable,  since  the  innuendo 
could  not  supply  to  them  a  meaning  which  they 
of  themselves  did  not  contain. 

[Ed.  Note.— For  other  cases,  see  Libel  and 
Blander,  Cient  Dig.'  {§  20&-208;  Dec  Dig.  «=> 
86.] 

2.  Libel   and   Slandeb   €=>32   —   General 
Damage— WoBDS  Not  Libelous  Peb  Sb. 

Where  the  words  used  were  not  libelous  per 
se,  merely  alleging  that  the  manager  of  the 
plaintiff's  theater  was  guilty  of  immoral  con- 
duct, no  general  damage  could  be  shown,  since 
the  injury  suffered,  if  at  all,  wag  due  to  the  ex- 
trinsic circumstances  set  forth  by  way  of  in- 
nuendo. 

[Ed.  Note. — For  other  cases,  see  Libel  and 
Slander,  Cent.  Dig.  $  112 ;  Dec.  Dig.  «=>32.] 
8.  Libel  and  Slandeb  4s>8d  —  Wobds  Ac- 
tionable—Words  Not  Libelous  Peb'  Se. 
Where  an  alleged  libelous  article  merely 
aUeged  that  the  manager  of  plaintiff's  theater 
was  guilty  of  immoral  conduct,  but  made '  no 
specitfc  reference  to  the  plaintiff,  and  the  com- 
plaint failed  to  charge  any  special  damage,  such 
as  loss  of  patronage  at  the  theater,  no  recovery 
could  be  had,  since  special  damage  must  be 
shown  to  warrant  recovery  for  words  not  ac- 
tionable per  se. 

[Ed.  Note. — For  other  cases,  see  Libel  and 
Slander,    Cent   Dig.   §{   213,   214;    Dec.   Dig. 

Appeal  from  Superior  Clourt,  Los  Angeles 
County;   (Charles  WeUbom,  Judge. 

Action  by  Fred  A.  Pollok  against  the  Even- 
ing Herald  Publishing  Company,  a  corpora- 
tion. From  a  Judgment  for  defendant  upon 
an  order  sustaining  his  demurrer  to  the 
third  amended  complaint,  plaintiff  appeals. 
Affirmed. 

Jesse  A.  Gyger  and  Wesley  H.  Beach, 
both  of  Los  Angeles,  for  appellant.  Denis 
&  Loewenthal,  of  Los  Angeles,  for  re- 
spondent 
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SHAW,  J.  Action  for  Ubel.  Plaintiff 
prosecutes  thla  appeal  from  a  Judgment  ren- 
dered In  favor  of  defendant  upon  an  order 
of  court  sustaining  the  latter's  demurrer, 
both  general  and  special.  Interposed  to  the 
third  amended  complaint. 

It  appears  from  the  complaint  that  on  Oc- 
tober 21,  1912,  plaintiff  became  the  lessee 
and  manager  of  a  place  of  amusement  in 
the  city  of  Los  Angeles,  known  as  the  Prin- 
cess Theater;  that  at  that  time  defendant 
was  a  corporation  engaged  In  the  publica- 
tion of  a  newspaper  of  general  circulation, 
known  as  the  Los  Angeles  Evening  Herald; 
that  on  November  14,  1912,  defendant  pub- 
lished in  the  regular  Issue  of  said  newspaper 
an  article  as  follows: 

"Theater  Manager  Aocnsed  in  Court  Olrl 
Says  George  E.  Ryan  Forced  Her  to  Accept  His 
Attentions. 

"May  Thomas,  whose  stage  name  Is  Ladene 
Earl,  who  several  days  ago  swore  to  an  a£Sdavit 
charging  Guy  Eddie,  dty  prosecuting  attorney, 
with  forcing'  his  attentions  upon  her,  appeared 
in  Judge  mlbur's  court  this  morning  as  prose- 
cuting witness  against  George  E.  Ryan,  manager 
of  the  Princess  Theater. 

"According  to  the  testimony  of  Miss  Thomas, 
Ryan  contributed  to  her  delinqaency.  She  stat- 
ed that  she  was  employed  by  Ryan  as  a  chorus 
girl  at  the  Princess  and  that  two  days  after 
she  went  to  work  he  told  her  that  she  would 
be  discharged  unless  she  accepted  his  attentions. 
She  also  stated  that  he  promised  her  a  raise  in 
salary  provided  she  would  look  with  favor  upon 
his  advances. 

"According  to  Deputy  District  Attorney  H.  8. 
6.  McCartney,  Ryan  has  made  a  business  of 
forcing  his  attentions  upon  girls  working  in  the 
chorus.  He  avers  that  when  Ryan's  trial  is 
called  he  will  produce  at  least  six  girls  who  have 
complained  to  him  of  Ryan's  treatment." 

By  way  of  innuendo,  it  is  then  alleged 
that  by  the  publication  of  said  article  de- 
fendant intended  to  and  did  charge,  and  by 
the  readers  of  said  paper  was  understood 
as  charging,  that  Ryan  was  the  manager  of 
said  theater  at  the  time  of  the  publication 
of  the  article,  to  wit,  November  14,  1912,  and 
that  Ryan  was  and  had  been  for  some  time, 
as  such  manager,  in  the  employ  of  plaintiff, 
who  had  allowed  him  as  his  agent  to  employ 
chorus  girls  In  said  theater,  and  that  plain- 
tiff had  allowed  said  Ryan  to  act  in  an  in- 
decent, outrageous,  and  criminal  manner  in 
the  course  of  the  performance  of  his  duties 
as  plalntUTs  manager,  and  that  plaintiff  was 
a  person  of  low  character,  and  allowed  his 
business  to  be  operated  in  a  low  and  criminal 
manner.  It  is  further  alleged  that  plaintiff 
bad  never  employed  Ryan  in  any  capacity, 
and  that  at  no  time  subsequent  to  said  Oc- 
tober 21,  1912,  when  plaintiff  acquired  the 
Princess  Theater,  had  Ryan  been  manager 
thereof ;  that  said  publication,  as  understood 
by  the  general  public  and  by  defendant  in- 
tended to  be  understood,  exposed  plaintiff 
to  hatred,  contempt,  and  ridicule  by  imput- 
ing to  him  a  low  and  base  character  similar 
to  that  of  an  owner  of  a  brothel ;  "that  by 
reason  of  the  publication  aforesaid  plaintiff 
was  thereby  injured  in  his  theatrical  busi- 
ness to  bis  damage  In  the  sum  of  $16,000." 


'  [1]  It  must  be  conceded  that  as  to  plaintiff, 
to  whom  the  article  made  no  reference,  the 
language  thereof  is  not  actionable  per  se. 
Recognizing  this  fact,  plaintiff  seeks,  by  way 
of  Innuendo,  to  show  that  by  the  article  de- 
fendant Intended,  and  was  nnder&tood  to 
Intend  and  mean,  to  charge  him  in  effect 
with  being  an  accomplice  of  Ryan  in  the 
commission  of  the  misdeeds  imputed  to  the 
latter.  From  no  angle,  in  our  opinion,  is 
the  language  used  susceptible  of  such  mean- 
ing or  application.  As  said  by  Lord  Ken- 
yon  in  a  very  early  case: 

"The  injury  is  much  too  remote  to  be  the 
foundation  of  an  action."  Ashley  v.  Harrison, 
1  Esp.  4& 

"If  the  words  before  the  innuendo  do  not 
sound  in  dander,  no  meaning  produced  by  the 
innuendo  will  make  the  action  maintainable,  for 
it  is  not  the  nature  of  an  Innuendo  to  beeet  an 
action."  Grand  v.  Dreyfus,  122  Cal.  68,  64 
Pac.  S89. 

While  it  may  serve  to  point  a  meaning  to 
precedent  matter,  it  can  never  be  resorted 
to  for  the  purpose  of  establishing  a  new 
charge.  At  most,  the  article  erroneously 
describes  Ryan's  calling  as  manager  of  the 
Princess  Theater.  Quoting  from  Odgers  on 
Libel  and  Slander  (6th  Ed.)  p.  134,  it  is  said: 

"Where  the  words  can  bear  but  one  meaning, 
and  that  is  obviously  not  defamatory,  then  no 
innuendo  or  other  allegation'  on  the  pleadings 
can  make  the  words  defamatory.  •  •  •  No 
parol  evidence  ia  admissible  to  explain  the 
meaning  of  ordinary  English  words,  in  the  ab- 
sence of  any  evidence  to  show  that  in  the  cane 
before  the  court  the  words  do  not  bear  their 
usual  signification." 

[2]  Moreover,  while  it  Is  alleged  that  the 
article  was  published  for  the  purpose  of  and 
did  damage  plaintiff  and  injure  him  In  his 
business  and  calling,  the  article  itself  makes- 
it  apparent  that  no  general  damage  could 
have  been  sustained.  This  for  the  reason 
that,  as  stated,  the  language  used  was  not 
libelous  per  se,  the  alleged  Injury  suffered 
being  due  solely  to  the  extrinsic  circum- 
stances   set    forth    by    way    of    Innuendo. 

[3]  It  appears  to  be  the  rule  that  "in  order 
to  maintain  an  action  upon  words  which  are 
not  libelous  •  •  •  per  se,  the  plaintiff 
must  have  suffered  some  special  damage, 
and  the  recovery  is  limited  to  compensation 
therefor."  18  Am.  &  Eng.  Ency.  of  Law,  p. 
1085;  Harris  v.  Burley,  8  N.  H.  216;  Hirsh- 
fleld  r.  Bank,  83  Tex.  452,  18  S.  W.  743,  15 
Ll  R.  A.  639,  29  Am.  St  Rep.  660.  Such  dam- 
age might  be  predicated  upon  the  loss  of 
patronage  and  attendance  upon  entertain- 
ments given  by  him  at  the  Princess  Theater. 
There  is  nothing  in  the  complaint,  however, 
showing  any  faUing  off  in  such  attendance, 
nor  any  allegations  upon  which  special  dam- 
ages coQld,  be  predicated.  Our  conclusion  is 
that,  since  the  article  was  not  libelous  in  it- 
self, no  recovery  could  be  had  thereon  for 
the  general  damages  prayed  for ;  and,  while 
plaintiff  might  have  alleged  facts  upon  which 
to  base  a  claim  for  special  damage,  no  such 
averments  were  made,  and  therefore  the  com- 
plaint states  no  cause  of  action  for  the  re- 
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corery  of  andi  damage.  Newbold  ▼.  Brad- 
street  A  Son  Ck>.,  67  Md.  38,  40  Am.  Rep. 
426;  Woodruff  ▼.  Bradstreet  Co.,  118  N.  Y. 
217,  22  N.  B.  354,  B  I*  E.  A.  655 ;  WUson  t. 
Fitch,  41  Cal.  386;  Harrla  ▼.  Barl^jr,  eapra; 
Dun  ▼.  Maler,  82  Fed.  189,  27  O.  O.  A.  100. 
The  Judgment  Is  afBrmed. 

We  ooncnr:    OONRBT,  P.  J. ;  JAMBS,  J. 

(2S  Cal.  A^  784) 

NEWBLI,  T.  NBWBLI*     (ay.  1537.) 

(District  Coart  of  Appeal,  Second  District,  Gal- 

ifomia.    Nov.  13,  1915.) 

1.  DiVOBOE   «=9265— AXJUONY— Dkcbxb. 

Where  the  complaint  of  plaintiS  wife  suine 
for  divorce  alleged  that  she  and  defendant  had 
contracted  to  settle  their  property  rights,  where- 
by defendant  agreed  to  pay  plaintiff,  as  alimony, 
the  sum  of  $75  per  month  during  her  life,  or  un- 
til she  should  remarry,  praying  thiat  defendant 
be  required  to  pay  plaintiff  such  sam,  a  decree 
ordering  that  defendant  pay  such  sum  monthly, 
until  the  further  order  of  the  court,  for  the  sui>- 
port  of  the  plaintiff,  was  not  open  to  attack  on 
the  ^ound  that  the  relief  granted  was  without 
the  issues  tendered  and  prayed  for. 

[Bd.  Note.— For  other  cases,  see  Divorce, 
Cent.  Dig.  {{  722-724;   Dec.  Dig.  «=3255.] 

2.  DXVOBCK  «S»240— AUUONY— Decbke. 

Where  plaintiff  wife,  suing  for  divorce,  al- 
leged a  contract  settling  the  property  righbs  of 
the  parties,  whereby  the  husband  agreed  to  pay 
$75  a  montji  alimony,  praying  that  fie  be  requir- 
ed to  pay  her  that  sum  monthly  as  alimony,  the 
decree  ordering  that  defendant  pay  $75  per 
month  until  the  further  order  of  the  court,  the 
amount  to  be  for  the  maintenance  and  support 
of  plaintiff,  even  if  defendant  were  bound  both 
by  the  order  and  the  agreement  to  pay  the 
amount,  so  that  upon  default  plaintiff  might 
have  concurrent  remedies  in  enforcing  payment, 
the  decree  was  not  improper  as  effectaating  a 
double  award. 

[Bd.  Note. — For  other  cases,  see  Divorce, 
Cent  Dig.  U  675-678,  680;  Dec.  Dig.  <S=»240.j 

Appeal  from  Superior  Court,  Loa  Angeles 
County;    Cbarles  Monroe,  Judge. 

Action  for  divorce  by  Kate  Bllzabeth  New- 
ell against  William  D.  Newell.  Judgment 
for  plaintiff,  and  defendant  appeals.  Af- 
firmed. 

Jones  ft  Weller,  of  Los  Angeles,  for  ap- 
pellant. K.  B.  Campbell,  of  Los  Angeles,  for 
respondent. 

SHAW,  J.  [1, 2]  This  was  an  action  for 
divorce.  In  addition  to  the  grounds  there- 
for, plaintiff  alleged  that  she  and  defendant 
had  entered  into  a  contract  In  writing  where- 
by they  had  settled  and  adjusted  -all  their 
property  rights,  making  a  division  of  all 
commtmlty  property  belonging  to  them,  and 
whereby,  among  other  things,  defendant 
agreed  to  pay  plaintiff  as  alimony  the  sum 
of  $75  per  month  during  her  life,  or  until 
she  should  remarry.  The  prayer  of  the  com- 
plaint was: 


"miat  the  bonds  of  matrimony  heretofore  and 
now  existing  between  herself  and  defendant  be 
dissolved,  and  that  defendant  be  required  to  pay 
to  the  plaintiff  the  snm  of  $76  on  the  first  day  of 
each  and  every  month  during  her  life,  or  until 
she  shall  remarry." 

To  this  complaint  defendant  made  default, 
and  upon  the  trial  of  the  case  the  court 

found: 

"That  a  divorce  ought  to  be  granted  as  prayed 
for  in  said  complaint,  and  that  the  defendant 
pay  $75  per  month  for  the  support  and  main- 
tenance of  plaintiff  as  hereinafter  directed." 

The  appeal  is  prosecuted  from  that  part 
at  the  decree  wherein: 

It  is  "ordered  and  decreed  that  defendant  Wil- 
liam D.  Newell  pay  to  plaintiff  on  the  first  day 
of  each  and  every  montn,  beginning  on  the  15tJi 
day  of  November,  1912,  the  sum  of  $75  per 
month,  until  the  further  order  of  this  court ;  the 
said  sum  of  $75  to  be  for  the  maintenance  and 
support  of  plaintiff,  Kate  Bliaabeth  Newell." 

As  we  gather  from  appellant's  argument, 
his  contention  ts  that  the  court  went  out- 
side of  the  complaint  and  beyond  the  alle- 
gations thereof  In  ordering  that  defendant 
pay  alimony  to  plaintiff;  that,  since  the 
complaint  alleged  an  agreement  for  a  divi- 
sion of  the  community  property  and  under 
which  defendant  had  agreed  to  pay  plaintiff 
the  sum  of  $75  per  month  as  alimony,  the 
effect  of  the  decree  la  to  require  defendant 
to  pay  the  $75  per  month  alimony  as  order- 
ed by  the  court,  leaving  him  bound  under 
his  contract  with  plaintiff  to  pay  her  an 
additional  $75  month,  making  in  all  $150  per 
month.  The  prayer  of  the  complaint  was 
that  defendant  be  required  to  pay  plaintiff 
the  sum  of  $75  per  month  alimony,  and  the 
decree  and  order  are  In  strict  accordance 
with  the  prayer  of  the  complaint.  Defend- 
ant therefore  had  due  notice  of  the  specific 
relief  demanded  by  plaiatlff,  and  hence, 
since  the  complaint  alleged  his  agreement  to 
pay  the  same,  cannot  say  the  relief  granted 
was  without  the  Issues  tendered  and  prayed 
for.  Nor  do  we  see  any  merit  In  the  con- 
tention of  appellant  to  the  effect  that  he  is 
bound  by  his  contract  to  pay  $75  per  month 
as  alimony,  and  also  bound  by  the  decree  to 
pay  an  additional  $75  as  aUmony.  Conced- 
ing that  he  may  be  bound  by  both  the  or- 
der and  agreement  to  pay  said  sum,  and 
upon  default  plaintiff  might  have  concur- 
rent remedies  In  enforcing  payment,  never- 
theless the  payment  of  $75  per  month  would 
not  only  satisfy  his  obligation  existing -by 
vlrtne  of  the  agreement  made  with  plaintiff, 
but  at  the  same  time  satisfy  the  obllgatloa 
imposed  upon  him  by  the  order  and  decree 
made  In  accordance  vrith  the  terms  of  the 
agreement  and  pursuant  to  the  prayer  of 
the  complaint 

The  Judgment  la  afilrmed. 

We  concur:    OONRBT,  P.  J.;  JAMBS,  J. 
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(28  CaL  A.  TN) 

FEOPIiB  ▼.   OAMFIELD.     (Cr.  416.) 

(District    Court   ot   Appeal,    Second    District, 

CaUfornia.    Nor.  15^  1915.) 

X.  Fajlsb  Pbktknsks  9=^31 '—  Ikoiotiibht  — 

SuJxicixNCY — Statute. 

Under  Pen.  Code.  {  962,  requiring  a  state- 
ment of  the  particular  drcamstances  of  the 
oSenae  wtien  tne;  are  necessary  to  constitnte 
an  offense,  where  an  indictment  for  obtaining 
money  by  false  pretenses  described  no  natural  or 
caastu  connection  between  the  false  representa- 
tions alleged  and  the  delivery  of  the  property 
to  defendant,  such  indictment  was  demurrable, 
aince  ah  indictment  for  the  offense  must  show 
that  the  property  was  obtained  by  means  of  the 
false  pretenses  alleged,  so  that,  when  no  natural 
connecticm  appears  between  the  pretense  and  the 
delivery  of  the  property,  such  additional  facts 
as  are  necessary  to  show  the  relation  must  be 
alleged. 

[Ejd.  Note. — For  other  cases,  see  False  Pre- 
tenses, Cent.  Dig.  H  38-41 ;   Dec.  Dig.  <S=931.] 

2.  False  Pbetensks  4=981  —  Ikdioimekt  — 

StmciSNCT. 

There  may  be  averments  In  an  indictment 
for  obtaining  money  by  false  pretenses  from 
which  the  connection  between  the  pretense  and 
the  obtaining  of  the  property  can  be  inferred,  so 
that  the  indictment  is  sufficient  without  direct 
averment  of  the  connection. 

[Ed.  Note.— For  other  cases,  see  False  Pre- 
tenses, Cent  Dig.  fS  38-41 ;   Dec.  Dig.  «=>31.] 

8.  Ihdictueht  and   Iittobuatiok   «s»60  — 
'  Nkcessabt  Cohtkrt. 

An  indictment  or  information  must  set 
forth  all  the  facts  and  circumstances  necessary 
to  constitute  the  crime  sought  to  be  charged, 
as  such  matters  cannot  rest  in  presumption. 

[Ed.  Note. — For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  {}  1^  266,  267; 
Dec  Dig.  «=>60.]  ••"--« 

Appeal  from  Superior  Court,  Ltos  Angeles 
County ;   Oavin  W.  Craig,  Judge. 

Leonard  C.  Canfield  was  indicted  for  ob- 
taining money  by  false  pretenses,  and  from 
a  Judgment  sustaining  bia  demurrer,  the 
people  appeal.    Affirmed. 

U.  S.  Webb,  Atty.  Gen.,  Robert  H.  Clarke, 
Deputy  Atty.  Gen.,  and  Tracy  C.  Becker, 
Deputy  Dlat  Atty.,  of  Los  Angeles,  for  the 
People.  Paul  W.  Schenck,  of  Los  Angeles, 
for  respondent 

SELAW,  J.  Defendant  was  Indicted  for 
obtaining  money  by  false  pretenses.  His 
demurrer,  InteriKised  upon  both  general  and 
spedal  grounds,  was  sustained,  and  from  the 
Judgment  following  such  ruling,  tbe  people 
appeal. 

The  Indictment  is  quite  lengthy;  tbe  sub- 
stance thereof  being  that  defendant,  with  In- 
tent to  defraud  Caroline  Schertz,  Flora  B. 
Schertz,  Ernest  H.  Lockwood,  and  Title 
Insurance  ft  Trust  Company,  a  corporation, 
out  of  their,  and  each  of  their,  money,  repre- 
sented that  he  was  Helmer  B.  Rablld,  the 
owner  and  legal  holder  of  a  certain  promis- 
sory note  of  the  face  value  of  $10,000,  made 
by  one  Justin  E.  Cook  to  him,  said  Helmer 
E.  Rablld,  payment  of  which  was  secured  by 
a  mortgage  duly  executed  by  said  Cook  upon 
certain  real  estate  In  Los  Angeles  county, 


which  real  estate  it  was  represented  bad 
been  conveyed  to  one  E(irl  M.  McLaughlin, 
and  that  $7,000  had  been  paid  upon  the  prin- 
cipal of  said  note,  and  $350  paid  on  account 
of  interest  accrued  thereon,  all  of  which  rep- 
resentations so  made  to  said  persons,  it  Is 
alleged,  were  at  the  time  made,  false,  and 
known  by  defendant  to  be  false  and  untrue; 
"that  by  reason  of  the  aforesaid  false  and 
fraudulent  representations  and  pretenses,  so 
made  as  aforesaid  by  the  said  Leonard  C. 
Canfleld  to  the  said  Caroline  Schertz,  Flora 
B.  Schertz,  Ernest  H.  Lockwood,  and  the 
Title  Insurance  ft  Trust  Company,  a  body 
corporate,  the  said  Caroline  Schertz,  Flora 
B.  Schertz,  Ernest  H.  Lockwood,  and  the 
Title  Insurance  ft  Trust  Company,  a  body 
corporate,  relying  upon  the  said  false  repre- 
sentations and  pretenses,  and  beUeving  same, 
were  thereby  Induced  to,  and  on  the  3d  day 
of  September,  1914,  did,  at  and  In  the  county 
of  Los  Angeles  aforesaid,  pay  over  and  de- 
liver to  the  said  defendant,  Leonard  C.  Can- 
fleld, $2,739.20  lawful  money  of  the  United 
States  of  the  moneys  and  personal  property 
of  them,  the  said  Caroline  Schertz,  Flora  B. 
Schertz,  Ernest  H.  Lockwood,  and  the  Title 
Insurance  &  Trust  Company,  a  body  corporate, 
and  they  were  and  each  of  them  was  thereby 
then  and  there  defrauded  out  of  said  sum 
of  $2,739.20  of  the  personal  property"  of 
said  persons. 

[1]  In  addition  to  the  general  demurrer. 
It  was  also  alleged  that  the  indictment  did 
not  conform  to  the  requirements  of  sections 
950,  961,  and  962  «t  the  Penal  Code,  and  that 
it  was  not  direct  and  certain,  in  that  It 
conld  not  "be  determined  what,  if  any, 
causal  connection  there  is  or  was  between  the 
alleged  false  representation,  and  the  parting 
with  money  by  any  one,  if  any  was  parted 
with."  It  appears  the  trtal  court  deemed  the 
indictment  obnoxious  to  the  ground  last  stat- 
ed. In  thus  sustaining  the  demurrer  the  court 
followed  the  case  of  People  t.  Kahler,  26 
Cal.  App.  449,  147  Pac.  228,  wherein  this 
court.  In  discussing  a  like  objection  urged 
against  an  information,  said: 

"It  is  merely  alleged  that  defendant,  knowing 
the  same  to  be  untrue,  falsely  represented  to 
Richard  J.  Togan  that  he  had  contracts  for  fur- 
nishing orchestras  to  certain  cafes  and  the- 
aters; that  Cogan,  believing  the  representations 
to  he  true,  and  relying  thereon,  paid  and  de- 
livered to  defendant  the  sum  of  $76.  For  what 
purpose  is  not  disclosed.  Conceding  the  repre- 
sentation made  by  defendant  to  have  been  false, 
there  is  no  causal  connection  between  the  i>ay- 
ment  of  the  money  and  the  representation. 
•  •  •  We  are  unable  t6  perceive  any  connec- 
tion between  the  alleged  false  representation 
and  the  paying  or  giving  to  defendant  the  $76, 
nor  how,  in  the  absence  of  further  allegations, 
such  representations  should  have  been  induced, 
or  wete  calculated  to  induce,  Cogan  to  pay 
defendant  $76   in  money."  ^ 

We  deem  the  language  there  used  likewise 
appliable  here.  For  aught  that  appears  to 
the  contrary,  defendant  retained  and  still 
holds  the  note.    Then  for  what  purpose  was 
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tbe  money  paid  over  and  deUvered  to  him? 
It  Is  left  entirely  to  conjecture.  In  tbe 
absence  of  any  allegation  to  tbat  effect,  we 
cannot  assume  the  prosecuting  witnesses 
were,  by  reason  of  tbe  false  representations, 
induced  to  pay  tbeir  money  to  defendant  In 
consideration  of  a  transfer  by  blm  to  tbem 
of  this  promissory  note  and  mortgage.  Con- 
ceding the  representations  were,  as  believed, 
all  true,  why  should  they  Induce  these  per- 
sons to  give  their  money  to  Rabild?  Tbat 
they  delivered  the  money  to  him  relying  upon 
the  representation  that  he  was  Rabild  la  as 
inconceivable  as  that  they  should  have  paid 
it  to  bim  because  of  a  false  representation 
tbat  he  was  Dr.  Cook  and  had  been  to  the 
north  pole. 

"Tbe  indictment  mnit  show  that  the  propertr 
was  obtained  by  means  of  tbe  false  pretense  al- 
leged. Accordingly,  when  there  appears  to  be 
no  natural  connection  between  the  pretense  and 
the  delivery  of  the  property,  such  additional 
facts  as  are  necessary  to  show  the  relation  must 
be  alleged."  19  Cyc.  429;  People  v.  White,  7 
Oal.  App.   99,  93   Pac.  683. 

Id  the  absence  of  an  allegation  showing 
that  the  prosecutors  were  Induced  to  pur- 
chase the  note  and  mortgage  or  lend  money 
thereon,  there  appears  to  be  no  natural  con- 
nectlon  between  tbe  false  representations 
and  tbe  delivery  of  the  property  to  defend- 
ant. 

[2]  While  such  facts  should  be  directly 
pleaded,  nevertheless  there  may  be  averments 
from  which  tbe  connection  between  tbe  pre- 
tense and  tbe  obtaining  of  the  property  can 
be  inferred,  as  in  the  case  of  People  v. 
Donaldson,  70  Cal.  116,  11  .Pac.  681;  where 
the  defendant  was  charged  with  false  pre- 
tenses in  obtaining  from  one  Spence  certain 
hogs  by  falsely  pretending  to  Spence  that 
be,  the  defendant,  had  in  bank  a  certain  sum 
of  money  for  which  he  delivered  to  Spence 
his  check.  So,  In  the  case  of  Pe<^le  v.  Haas, 
151  Paa  672,  recently  decided  by  this  court, 
and  wherein  the  court,  through  Mr.  Justice 
James,  distinguished  the  facts  therein  from 
those  in  the  Kabler  Case,  an  examination  of 
the  Information  upon  which  Haas  was  prose- 
cuted exhibits  facts  from  which  the  court 
was  fairly  Justified  in  Inferring  that  the 
money  of  the  prosecuting  witness  was,  by 
reason  of  the  false  pretenses,  paid  over  to 
defendant,  in  consideration  of  a  transfer 
to  her  of  certain  property  alleged  to  be 
owned  by  Haas.  In  the  case  of  People  v. 
Hines,  5  Cal.  App.  122,  89  Pac.  858,  cited  by 
appellant,  the  Information,  by  Indirect  alle- 
gations, disclosed  the  money  of  the  prose- 
cuting witness  was  paid  over  to  defendant 
In  consideration  of  a  conveyance  of  property 
which  he  represented  he  owned. 

[3]  It  Is  a  well-settled  rule  that  an  Indict- 
ment or  information  must  set  forth  all  the 
facts  and  circumstances  necessary  to  consti- 
tute the  crime  sought  to  be  charged.  In  the 
absence  of  such  allegations,  or  statements 
from  which  such  facts  may  be  fairly  deduced. 


the  court  cannot  indulge  In  the  presumption 
that  acts  were  committed  which  constitute 
a  crime.  The  prosecuting  witnesses  herein 
may  by  reason  of  such  representations  have 
been  induced  to  pay  the  money  over  to  de- 
fendant as  a  contribution  to  some  charitable 
object,  in  which  case  we  do  not  mean  to  say 
It  would  not  constitute  the  offense  charged. 
Section  952,  Penal  Code,  requires  a  statement 
of  tbe  particular  circumstances  of  tbe  offense 
when  they  are  necessary  to  constitute  a 
complete  offense.  Measured  by  this  pro- 
vision, the  Indictment  is  Insufficient,  since 
it  fails  to  disclose  any  natural  or  causal  con- 
nection between  tbe  false  representation^ 
alleged  and  the  delivery  of  the  property  to 
defendant 

The  Judgment  and  order  from  which  the 
appeal  is  prosecuted  are  affirmed. 

We  concur:    CONRBY,  P.  J.;    JAICES,  J. 


PEOPLE  V.  TURNER. 


(2g  Cal.  A.  7«6) 
(Or.  692.) 


(District  Court  of  Appeal,  First  District,  Cal- 
ifornia.   Nov.  12, 1916.) 

1.  CamiNAi.  Law  «=>1186;— Appeal  and  Eb- 
BOB— Habhless  Ebeob— Statute. 

'  Under  Const,  art.  6,  {  4%,  providing  that 
no  judgment  shall  be  set  aside  in  any  criminal 
case  unless  the  court  shall  be  of  opinion  that 
tbe  error  complained  of  resulted  in  a  miscarriage 
of  justice,  in  a  prosecution  for  libel,  where, 
at  the  conclusion  of  the  preliminary  heanng, 
the  magistrate  merely  announced  and  caused  to 
be  entered  in  his  docket,  without  signing  it,  an 
order  that  the  defendant  should  be  held  to  an- 
swer in  the  superior  court  to  a  charge  of  libel, 
fixing  bis  bail,  in  contravention  of  Pen.  Code, 
^  872,  providing  tbat,  if  it  appears  on  exam- 
ination that  a  public  offense  has  been  commit- 
ted, and  there  is  su£5cient  cause  to  believe  that 
the  defendant  is  guilty,  the  magistrate  must 
make  or  indorse  on  the  complaint  an  order 
signed  by  him  to  that  effect,  it  not  appearing 
that  defendant  was  injured  by  the  failure  of  the 
magistrate  to  make  the  required  indorsement 
upon  the  complaint  before  the  information  was 
filed,  judgment  of  conviction  after  fair  trial 
will  not  be  set  aside  for  the  omission. 

[Ed.  Note.— For  pther  cases,  see  Criminal 
Law,  Cent.  Dig.  {§  3215-3219,  3221,  3230;  Dec 
Dig.  <S=»1186.] 

2.  LiBBL  AND  Slandeb  ®=>145  —  Cbimihal 
Pbosecution — Statute— "Libel.  ' ' 

Under  Pen.  Code,  §  248,  declaring  that  a 
libel  is  a  malicious  defamation,  expressed  by 
printing,  tending  to  impeach  the  honesty,  integ- 
rity, virtue,  or  reputation  of  one,  and  thereby 
expose  him  to  public  hatred,  contempt,  or  ridi- 
cule, where  a  newspaper  proprietor  published 
an  oath  alleged  to  be  required  of  all  fourth  de- 
gree members  of  a  fraternal  association,  which 
oath  was  of  such  a  character  as  to  impeach 
the  members'  loyalty  as  citizens,  though  not  di- 
rectly impeaching  Uieir  honesty  and  integrity, 
he  was  guilty  of  libel. 

[Ed.  Note.— For  other  cases,  see  Libel  and 
Slander,  Cent.  Dig.  S  404 ;  Dec.  Dig.  «=»146. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Libel.] 

3.  Libel  and  Slandeb  «=>145  —  CBDaNAL 
PBOSECtrnoN  —  Libel  itpon  MsifBEBa  of 
Fbatbbnal  Obdbb. 

Where  a  newspaper  proprietor  published 
a  libel  in  the  form  of  an  oath  alleged  to  be 
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required  of  fourth  degree  members  of  a  fraternal 
organization,  idthougb  the  publication  was  in- 
tended to  apply  onhr  to  persons  who  were  candi- 
dates for  public  office  at  the  time,  it  was  libel- 
ous as  to  all  members  of  the  order  of  the  de- 
gree namedj  since  a  libel  may  be  upon  a  dass 
of  persons  if  the  tendency  of  the  publication  is 
to  stir  up  riot  and  disorder. 

[Ed.  Note.— For  other  cases,  see  Liibel  and 
Slander,  Cent  Dig.  i  401 ;  Dec.  Dig.  ®=3l45.] 

4.  Chimin Ai,  Law  4s9824  — TriaI/— Insibuo- 

TiONS— Requests. 

In  a  prosecution  for  libel,  where  no  in- 
struction was  requested  or  given  on  the  subject 
of  privileged  communication,  the  omission  to 
specifically  instruct  the  jury  as  to  defendant's 
contention  that,  since  us  publication  related 
to  an  election,  it  was  privileged  under  Pen. 
Code,  {  256,  was  not  ground  for  reversal,  since, 
as  the  jury  are  judges  of  both  the  law  and  the 
facts  in  criminal  libel  cases,  the  defendant 
should  have  requested  a  specinc  instruction  if 
be  desired  to  have  the  jury  more  directly  advis- 
ed as  to  his  contention  in  regard  to  privilege 
than  it  was  by  the  evidence  or  argument  of 
counsd. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Dec.  Dig.  «=»824.] 

6.  liiBEL  AND  Slander  €=3148  —  Cbimiral 
Pbosecuxion—Pbiviuege— Libel  of  Candi- 
date FOB  Office — Statute. 

Pen.  Code,  J  256,  providing  that  a  cMununi- 
cation  made  to  a  person  interested  in  the  com- 
munication by  one  who  was  also  interested,  or 
who  stood  in  such  relation  to  the  former  as  to 
afford  a  reasonable  ground  for  supposing  his 
motive  innocent,  is  not  presumed  to  be  mali- 
cious, and  is  a  privileged  communication,  did 
not  render  privileged  a  libelous  publication  in  a 
newspaper  impeaching  the  loyalty  of  citizens 
who  were  candidates  for  public  office,  since  a 
candidate  for  office  is  as  much  entitled  to  pro- 
tection from  defamation  as  any  other  citizen, 
and  a  public  journal  or  individual  who  indulges 
in  defamatory  assertions  in  respect  to  him  is 
equally  responsible  for  his  acts  with  those  com- 
mitting the  same  offense  against  private  individ- 
uals. 

[Ed.  Note.— For  other  cases,  see  Libel  and 
Slander,  Cent.  Dig.  {$  407-411;  Dec.  Dig.  «=» 
148.] 

6.  CBnaHAi.  Law  «s>1166^  —  Affbal  and 
Ebbob  —  Habmless   EiBBOB  —  Reuabk   of 

COUBT. 

In  a  prosecution  for  libel,  where  the  court, 
in  the  presence  of  the  jury,  stated  that  the  pub- 
lication might  fairly  be  interpreted  to  state  that 
all  iwrsons  admitted  to  the  fourth  degree  of  a 
fraternal  order  had  taken  the  published  oath, 
which  was  libelous,  and  then  explained  to  the 
jury  that  the  remarks  were  not  directed  to  them, 
but  solely  to  counsel  incidentally  to  the  denial 
of  a  motion  to  dismiss,  repeatedly  admonishing 
the  jury  thereafter  that  they  were  not  in  any 
way  to  be  influenced  in  reaching  their  verdict 
by  the  court's  observations,  that  they  were 
the  sole  judges  of  the  facts,  and  that  the  inter- 
pretation of  the  language  of  the  publication  was 
a  matter  for  them,  the  error  in  the  court's  state- 
ment was  harmless. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  {}  S114-3123;  Dec.  Dig.  «=> 
1166^.] 

Appeal  from  Superior  Court,  Santa  Cruz 
County;   W.  A.  Beasly,  Judge. 

Henry  S.  Turner  was  convicted  of  libel, 
and  from  the  judgment  and  an  order  denying 
bis  motion  for  new  trial,  he  appeals.  Judg- 
ment and  order  aflSrmed. 


Ralph  H.  Smith,  of  Santa  Oruz,  and  Aaron 
L.  Sapiro,  of  San  Francisco,  for  appellant. 
U.  S.  Webb,  Atty.  Gen.,  and  Frank  L.  Guer- 
ena.  Deputy  Atty.  Gen.,  for  the  People. 

KERRIGAN,  J.  The  defendant  was  charg- 
ed by  Information  with  the  crime  of  libel, 
and  was  tried  and  convicted.  This  appeal  Is 
from  the  Judgment  of  conviction,  and  from 
an  order  denying  defendant's  motion  for  a 
new  trial. 

Upon  his  arraignment  the  defendant  mov- 
ed the  court  to  set  aside  the  Information  up- 
on the  ground  that  he  had  not  been  legally 
committed  for  trial  by  a  magistrate.  The 
motion  was  denied.  Such  denial  Is  the  first 
of  the  grounds  urged  by  the  appellant  for  the 
reversal  of  the  Judgment 

[1]  Section  872  of  the  Penal  Code  pro- 
vides that.  If  It  appears  upon  an  examination 
that  a  public  offense  has  been  committed, 
and  there  is  suflBcient  cause  to  believe  that 
the  defendant  Is  guilty  thereof,  the  magis- 
trate must  make  or  Indorse  on  the  complaint 
an  order,  signed  by  him,  to  that  effect  Un- 
der the  authorities.  In  so  far  as  the  section 
requites  that  the  order  shall  be  Indorsed  up- 
on the  complaint.  It  may  be  regarded  aa 
directory;  and  it  Is  sufficient  If  the  Indorse- 
ment be  reduced  to  writing  and  signed  by  the 
magistrate  and  entered  upon  bis  official  dock- 
et, or  upon  the  complaint  or  deposition.  Peo- 
ple V.  Tarbox,  115  Cal.  57,  46  Pac.  896;  Peo- 
ple V.  Wilson,  93  Cal.  377,  28  Pac.  1061.  In 
this  case  the  order  of  commitment  was  nei- 
ther indorsed  upon  the  complaint  or  deposi- 
tion, nor  was  the  entry  of  such  order  in 
the  magistrate's  docket,  made  by  his  stenog- 
rapher, signed  by  the  magistrate  until  after 
the  motion  to  dismiss  the  Information  was 
filed.  In  other  words,  the  record  discloses 
that  prior  to  the  filing  of  the  motion  the  mag- 
istrate did  nothing  more  at  the  conclusion  of 
the  preliminary  hearing  than  to  announce 
and  cause  to  be  entered  in  his  docket  an 
order  that  the  defendant  should  be  held  to 
answer  In  the  superior  court  to  a  charge 
of  libel,  and  fixing  the  ball. 

While  It  Is  no  doubt  true  that  the  terms 
of  section  872  of  the  Penal  Code  should  be 
complied  with  before  the  district  attorney  Is 
warranted  In  filing  an  information  against  a 
person,  still  It  does  not  appear  that  the  de- 
fendant was  deprived  of  any  substantial 
right  by  reason  of  the  omission  of  the  magis- 
trate. If  the  motion  had  been  granted,  an 
other  preliminary  examination  could  have 
been  held  under  the  provisions  of  sections 
097-999  of  the  Penal  Code  (Ex  parte  Baker, 
88  Cal.  84,  25  Pac.  966 ;  People  v.  Breen,  130 
Cal.  72,  62  Pac.  408),  wherein  the  omission 
now  complained  of  could  have  been  supplied 
Under  the  provisions  of  section  4%,  art  6,  of 
the  Constitution,  it  not  appearing  that  the 
defendant  was  Injured  by  the  failure  of  thn 
magistrate  to  make  the  required  Indorsement 
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upon  the  complaint  before  tbe  Informatioii 
was  filed,  we  cannot  now,  after  a  fair  trial, 
eet  aside  the  Judgment  of  conviction  becaose 
of  such  omission. 

[2]  Defendant  demurred  to  the  information 
on  the  ground  that  it  did  not  state  facts  suf- 
ficient to  constitute  a  public  ofTense.  The  de- 
murrer was  overruled,  and  he  now  challenges 
the  correctness  of  such  ruling. 

The  question  presented  is  whether  or  not 
the  publication  complained  of  comes  wlthlfa 
the  definition  of  the  ofTense  found  in  section 
248  of  the  Penal  Code.  That  section,  in  so 
far  as  It  is  pertinent  to  the  ofTense  here  in- 
volved, declares* 

"A  libel  is  a  maliciouB  defamation,  expressed 

•  •    •    by    •    •    •    printing    •    •    •    tending 

•  •  •  to  impeach  Oie  honesty,  integrity,  vir- 
tue, or  reputation  •  •  •  of  one  •  •  • 
and  thereby  expose  him  to  public  hatred,  con- 
tempt or  ridicule." 

The  information  charges  that  the  defend- 
ant, the  proprietor  and  publisher  of  a  cer- 
tain newspaper  called  the  "World-Issue," 
committed  the  crime  of  libel,  in  that  on  the 
22d  day  of  August,  1914,  he  unlawfully  and 
wrongfully  caused  to  be  printed  and  published 
in  said  paper  in  Santa  Cruz  county,  of  and 
concerning  the  prosecuting  witnesses,  who 
lived  in.  that  county,  and  who  were  mem- 
bers of  the  fourth  degree  of  that  certain 
fraternal  organization  known  and  called  the 
■Knights  of  Columbus,  the  following  article: 

"Can  you  vote  for  a  man  for  public  office  who 
subscribes  to  the  following? 

"E:nights  of  Columbus  Oath. 
"(Extracts— 4th  Degree.) 

"'I  do  BOW  denounce  and  dlspwn  any  alle- 
giance as  due  to  any  heretical  king,  prince  or 
state,  named  Protestant  or  Liberals,  or  obedi- 
ence to  any  of  their  laws,  magistrates  or  officers. 

"  'I  do  further  promise  and  declare  that  I  will 
have  no  opinion  or  will  of  my  own  or  any  mental 
reservation  whatsoever,  even  as  a  corpse  or 
cadaver  (perinde  ac  cadaver),  but  will  unhesi- 
tatingly obey  each  and  every  command  that  I 
may  receive  from  my  superiors  in  the  militia  of 
the  Pope  and  of  Jesus  Christ. 

"  That  I  will  in  voting  always  vote  for  a 
Knight  of  Columbus  in  preference  to  a  Protes- 
tant—especially a  Mason— and  that  I  will  leave 
my  party  to  do  so;  that  if  two  Catholics  are 
on  tne  ticket  I  will  satisfy  myself  which  is  the 
better  supporter  of  Mother  Church  and  vote 
accordingly. 

"  "That  I  win  not  deal  with  or  employ  a  Pro- 
testant if  in  my  power  to  deal  with  or  employ  a 
Catholic.  That  I  will  place  Catholic  girls  in 
Protestant  families  of  the  heretics. 

"  "That  I  will  provide  myself  with  arms  and 
ammunition  that  I  may  be  in  readiness  when 
the  word  is  passed,  or  I  am  commanded  to  de- 
fend the  church  as  an  individual  or  with  the  mil- 
itia of  the  Pope.' 

"To  the  quiet,  law-abiding,  libertr-loving 
American  citizen  it  is  almost  unbelievable  that 
any  fellow  citizen  or  body  of  them-  can  serious- 
ly undertake  or  hope  to  overthrow  our  present 
form  of  government  and  replace  it  with  an  abso- 
lute monarchy.  It  is  still  more  unbelievable 
that  such  a  proposed  monarchy  should  be  dom- 
inated by  a  foreigner,  and  that  such  a  change 
be  brought  about  under  the  guise  of  reUgion. 
Tet  if  such  a  citizen  will  but  open  his  eyes  to 
the  condition  existing  under  his  very  eyes,  and 
open  his  ears  to  the  open,  avowed  purpose  of 


the  Boman  Catholic  Church,  he  will  no  longer 
rest  easily  in  his  present  peaceful  slumber." 

It  would  seem  that  a  mere  statement  of 
tbe  published  oath,  coupled  with  an  aver- 
ment that  it  was  false  and  malicions,  would 
by  sufficient  to  bring  the  publication  within 
the  terms  of  section  248  of  the  Penal  Code. 
It  would  be  a  severe  reflection  upon  the  coa- 
ditlon  of  the  law  of  libel  if  it  permitted  to  go 
uncondemned  the  publication  of  articles  such 
as  this,  if  false.  It  is  clear  that  the  pub- 
lished oath,  if  believed  by  the  community  to 
be  taken  by  the  members  of  the  fourth  degree 
of  the  Knights  of  Columbus,  would  have  a 
tendency  to  expose  those  persons  to  hatred, 
contempt,  or  ridicule.  While  the  publication 
may  not,  as  claimed  by  the  defendant,  direct- 
ly impeach  their  honesty  and  integrity,  it 
does  in  a  most  direct  and  vital  way  assail 
their  loyalty  as  citizens  by  charging  them 
with  tbe  taking  of  an  obligation  which  Is  In 
itself  a  violation  of  their  oath  of  allegiance 
and  of  the  essential  duties  and  bonds  of 
American  citizenship,  and  thus  in  a  general 
sense  impeaches  their  repntationa,  and  ex- 
poses them  to  those  attitudes  of  public  feel- 
ing described  In  the  section  of  the  Penal 
Code. 

[S]  At  the  time  of  the  publication  of  tbe 
article  in  question  it  appears  from  the  record 
that  there  was  a  political  campaign  in  prog- 
ress in  Santa  Cruz  county,  where  the  article 
was  published ;  and  perhaps  It  la  fair  to  In- 
fer from  the  record  that  some  of  the  candi- 
dates for  election  were  members  of  the 
fourth  degree  of  Knights  of  Columbus,  bnt 
none  of  the  prosecuting  witnesses  were  such 
candidates.  With  the  record  in  that  condi- 
tion defendant  contends:  First  that  the  pub- 
lication was  not  of  and  concerning  the  prose- 
cuting witnesses ;  and,  secondly,  that  the  al- 
leged libelous  matter  applies  to  a  class  or 
generally  to  all  of  the  members  of  the  fourth 
degree  in  the  fraternal  order  mentioned,  and 
therefore  has  no  individual  application,  and 
that  for  these  reasons  the  Judgment  of  con- 
viction   cannot    stand. 

While  the  published  matter  may  have  been 
intended  to  apply  only  to  persons  who  were 
candidates  for  office  at  that  election,  never- 
theless. In  terms  and  in  effect,  it  refers  to 
each  and  every  member  of  the  order  of  the 
degree  named.  It  is  undisputed  that  the  pnb- 
licatlcm  was  false,  that  the  prosecuting  wit- 
nesses were  members  of  the  society  of  the 
degree  in  question,  and  the  inevitable  con- 
clusion to  be  drawn  from  the  article  is  that 
every  member  of  tbe  order  of  the  fourth  de- 
gree had  taken  and  subscribed  to  the  publish- 
ed oath.  The  article  asperses  tbe  character 
of  such  members,  and  ascribes  to  them  base 
and  dishonest  motives,  and  as  to  them  its 
publication  constituted  criminal  libel,  wheth- 
er at  that  time  a  candidate  for  public  office 
or  not.  The  points  presented  by  defendant 
might  be  urged  with  some  force  In  a  dvil 
action  in  mitigation  of  damages,  but  we  do 
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not  believe  ihey  are  good  In  a  criminal  proe- 
ecQtlon  for  libel,  for,  as  la  said  In  the  case  of 
State  T.  Brady,  24  Pac.  MS,  949: 

"The  law  la  elementary  that  the  Hbel  need  not 
be  on  a  particular  person,  bat  may  be  upon  a 
family  or  a  class  of  persons  if  the  tendency  of 
the  publication  is  to  stir  up  riot  and  disorder 
and  incite  to  a  breach  of  the  peace.  It  is  ob- 
vious that  a  libelous  attack  upon  a  body  of  men, 
though  no  individual  may  be  pointed  out.  may 
tend  as  much  or  more  to  create  a  public  dis- 
turbance as  an  attack  on  one  individual,  and  a 
doubt  Itas  been  suggested  whether  the  4act  of 
numbers  does  not  add  to  the  enormity  of  the 
act' " 

This  statement  Is  a  correct  exposition  of 
the  law  and  of  the  caoses  of  Its  existence. 
People  V.  Crespi,  115  CaL  60,  46  Paa  863. 

[4,  5]  The  defendant  next  contends  that  the 
court  erred  in  denying  his  motion  for  a  new 
trial.  He  argues  that  the  record  supports 
the  theory  that  the  publication  was  made  for 
the  pnrpose  of  enabling  the  voters  at  the  ap- 
pEoacblng  election  to  cast  their  ballots  more 
Intelligently,  and  that  therefore,  under  the 
terms  of  section  266  of  the  Penal  Ck>de,  the 
jHibUcation  must  be  deemed  a  privileged  com- 
munication.   Tbat  section  provides: 

"A  communication  made  to  a  person  interested 
in  the  communication,  by  one  who  was  also  in- 
terested or  who  stood  in  such  relation  to  the 
former  as  to  afford  a  reasonable  ground  for 
supposing  his  motive  innocent,  is  not  presumed 
to  be  malidons,  and  is  a  privileged  communica- 
tion." 

Assuming  for  the  moment  that  this  publlca- 
tiOD  comes  wltbin  the  privilege  of  that  sec- 
tion, still  we  are  satisfied  that  this  case 
should  not  be  reversed  upon  the  ground  statr 
ed.  No  Instruction  was  requested  or  given 
upon  the  subject  of  privileged  communica- 
tions of  the  sort  defined  by  that  section,  but 
the  record  shows  that  the  defendant  was 
relying  upon  this  form  of  privilege  in  present- 
ing his  defense,  and,  since  the  jury  are  the 
judges  of  both  the  law  and  the  facts  in  crim- 
inal libel  cases,  the  defendant  should  have  re- 
quested the  specific  instruction  If  he  desired 
to  have  the  Jury  more  directly  advised  as  to 
bis  contention  than  it  was  by  the  evidence  or 
argument  of  counsel.  We  are  further  satis- 
fled,  however,  that  section  256  of  the  Penal 
Code  has  no  application  to  cases  of  this  char- 
acter. Whatever  the  rule  may  be  In  other 
Jurisdictions,  it  has  been  expressly  decided 
in  this  state  that  a  candidate  for  office  is  as 
much  entitled  to  protection  from  defamation 
as  any  other  citizen,  and  that  a  public  Jour- 
nal or  an  individual  who  Indulges  in  defama- 
tory assertions  about  candidates  for  office  is 
equally  responsible  for  bis  acts  with  those 
wbo  commit  the  same  offense  against  private 
individuals,  and  that  such  libelous  matter 
published  against  a  candidate  for  a  public  of- 
fice is  not  a  privileged  communication.  Jar- 
man  V.  Rea,  137  Cal.  341,  350,  70  Pac  216; 
Edwards  v.  San  Jose  Pr.  &  Pub.  Co.,  99  Cal. 
431,  34  Pac.  128,  37  Am.  St.  Rep.  70 ;  Aldrlcta 
V.  Press  Pr.  Co.,  9  Minn.  133  (OU.  123),  86  Am. 
Dec  84 ;  Sweeney  v.  Baker,  13  W.  Va.  158,  31 


Am.  Rep.  757;  King  t.  Boot,  4  Wend.  (N.  T.) 
113,  21  Am.  Dec  102;  McAUlster  v.  Detroit 
Free  Press  Co.,  76  Mich.  338,  43  N.  W.  431, 
16  Am.  St  Rep.  318  and  cases  noted.  In  the 
present  case  it  U  not  disputed  that  the  pub- 
lication was  false.  It  was  therefore  not 
privileged. 

[6]  During  the  trial  of  the  case,  In  denying 
a  motion  made  by  the  defendant  to  dismiss, 
the  court  gave  his  reasons  therefor  in  the 
presence  of  the  Jury,  and,  among  other 
things,  said  that,  examining  the  publicatloQ 
by  its  four  comers  as  one  would  a  contract, 
it  might  fairly  be  Interpreted  to  state  that 
all  persons  who  were  admitted  to  the  fourth 
degree  of  the  Knights  of  Columbus  had  tak- 
en the  published  oath;  "In  fact,  the  court 
thinks  the  paper  Is  fairly  Interpreted  to  mean 
Just  that"  This  remark,  defendant  insists, 
constituted  error  on  the  part  of  the  learned 
trial  Judge,  for  whlcOi  the  case  must  be  re- 
versed. At  the  time,  upon  attention  being 
called  to  the  apparent  Inadvertence,  the  court 
explained  to  the  Jury  that  the  remarks  were 
not  directed  to  them,  that  they  were  address- 
ed solely  to  the  counsel  in  the  case,  and  made 
Incidental  to  the  denial  of  the  motion  before 
the  court  Subsequently  in  the  instmctlons 
the  Jury  were  repeatedly  admonished  that 
they  were  not  to  be  In  any  way  Influenced  in 
reaching  their  verdict  by  the  observations  of 
the  court  that  they  were  the  sole  Judges  of 
the  facts  in  the  case,  and  that  the  interpreta- 
tion of  the  language  of  the  publication  was  a 
matter  to  be  wholly  determined  by  them.  It 
wiU,  of  course,  be  presumed  In  this  behalf 
that  the  Jury  followed  the  plain  admonition 
of  the  court  and  hence  that  In.  the  matter 
suggested  the  defendant  suffered  no  injury. 

Other  points  made  by  the  appellant  relate 
to  the  admission  or  rejection  of  evidence,  and 
to  Instructions  given  to  the  jury.  We  have 
examined  them,  but  without  finding  therein 
anything  upon  which  to  ground  appellant's 
argument  for  a  reversal  of  the  judgment 

The  Judgment  and  order  are  affirmed. 

We  concur:  LBNNON,  P.  J.;  RICH- 
ARDS, J. 


CARTER  ▼.  HOLT  et  aL 
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(District  Court  of  Appeal,  Second  District,  Cal- 
ifornia. Nov.  16, 1915.  Rehearing  Denied  by 
Supreme  Court  Jan.  13, 1916.) 

1.  Tbusts  9=996 — CoiiSTBUoiiTX  Tbubiv-Cor- 
TBACT  AS  SUBXBOT- Mattes. 

Where,  by  fraud,  defendant  obtained  money 
from  plaintiff  and  therewith  paid  part  of  the 
purchase  price  of  an  aatomobUe  on  a.  contract 
of  sale  to  him  on  the  installment  plan,  plaintiff 
could  impress  a  constructive  trust,  arising  from 
defendant's  fraud,  upon  such  contract,  since  in 
proper  case  there  is  no  reason  why  a  contract 
or  lease,  as  well  as  any  other  property,  may  not 
be  subject  to  a  constructive  trust 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent 
Dig.  n  146-147;   Dec.  Dig.  «=»95.] 
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2.  Tkusts  €=>371  —   GEiraBAi.  DmcuBBEB  — 

CONSTBDCTIVE  TbUST. 

In  an  action  to  impress  a  constructive 
trust  upon  a  contract  of  sale  of  an  automobile 
on  the  installment  plan,  the  allegation  of  the 
complaint  that  an  assignment  was  made  to  a 
defendant  by  the  defendant  who  fraudulently  ob- 
tained money  from  plaintiff  without  considera- 
tion "after  knowledge  by  (the  assignee)  that 
said  automobile  had  been  purchased  with  plain- 
tifE's  money  and  funds,"  was  sufficient,  in  the 
absence  of  special  demurrer,  as  alleging  that  pri- 
or to  the  assignee's  acquisition  of  the  automo- 
bile and  contract  of  purchase  he  had  knowledge 
of  plaintiff's  rights. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Coit 
Dig.   ii   588-599;     Dec.   Dig.   <S=»371.] 

3.  Tbosts  ®=»356 — Constbtjctive  Tbust— No- 
tice TO  ASSIQNEE  OK  ReS — EFFECT. 

Where  the  assignee  of  a  contract  of  sale  of 
an  automobile  on  the  installment  plan  took  the 
same  with  knowledge  that  it  bad  been  paid  for 
with  funds  fraudulently  procured  from  plaintiff, 
bis  position  as  to  money  loaned  or  jiaid  on  the 
contract  to  the  assignor  thereof  was  that  of  a 
second  lienor,  subordinate  to  the  rights  of  the 
defrauded  party. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent 
Dig.  if  529-538 ;    Dec.  Dig.  ®=>356.] 

4.  Attobney  and  Client  ®=88  —  Riqht  of 
Attorney  to  Conduct  Own  Case. 

Where  an  attorney  who  was  sued  appeared 
in  court  by  an  attorney  of  record  who  conducted 
the  case  to  a  point  where  defendant  proposed  to 
cross-examine  plaintiff's  witness,  it  appearing 
that  he  would  oe  a  witness  in  his  own  behalf, 
the  court  properly  denied  him  the  right  to  cross- 
examine. 

[Ed.  Note.— For  other  cases,  see  Attorney  and 
Client,  Cent.  Dig.  Si  161-163 ;  Dec.  Dig.  (S=>88.] 
J.  Appeal  and  Ebbob  €=91170  —  Review  — 

Habmless  Ebrob. 

Under  Const,  art  6,  {  4^,  providing  that 
'  no  judgment  shall  be  set  aside  or  new  trial 
granted  for  any  error  in  procedure,  unless,  aft- 
er the  court  shall  be  of  opinion  that  the  error 
complained-  of  resulted  in  a  miscarriage  of  j'us- 
tice,  where  tm  attorney,  defendant  in  an  action, 
was  represented  by  an  attorney  of  record  who 
conducted  the  case  until  defendant  desired  to 
cross-examine  a  witness,  which  leave  was  refus- 
ed him  because  it  appeared  that  he  would  testify 
in  his  own  behalf,  the  action  of  the  court,  if 
erroneous,  was  not  reversible  error. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  ii  4032,  4066,  4075,  4098, 
4101,  4454,  4540-4^;   Dec.  Dig.  <8=>ll70.] 

6.  Teusts  «=»373  —  Constbuctive  Tbusts  — 
Suit  to  Enfobce — ^Effect  of  Finding. 

In  an  action  to  impress  a  constructive  trust 
upon  a  contract  of  sale  of  an  automobile  on  the 
installment  plan,  the  court's  finding  that  when 
the  assignee  of  the  contract  presented  the  as- 
signment to  the  seller,  it  recognized  and  approv- 
ed the  same  in  writing,  whereupon  the  assignee 
paid  the  installment  due,  and  that  thereafter  the 
seller  with  knowledge  that  the  money  paid  it  by 
the  purchaser  was  plaintiffs  money,  attempted 
to  rescind  the  contract,  was  sufficient  to  nega- 
tive the  allegation  of  the  answer  that  the  as- 
signee purchased  the  automobile  from  the  com- 
pany by  an  independent  contract  after  it  had 
repudiated  the  assigned  contract. 

[Ed.  Note. — For  other  cases,  see  Trusts,  Cent 
Dig.  ii  604-606 ;   Dec.  Dig.  <s=»373.] 

7.  Tbusts  i3=9372  —  Constbuctive  Tbust  — 
Subtebfuge  in  Sale— Sufficiency  of  Evi- 
dence. 

In  an  action  to  impress  a  constructive  trust 
on  a  contract  of  sale  of  an  automobile  on  the 
installment  plan,  evidence  held  sufficient  to  show 


that  a  new  deal  between  the  seller,  the  original 
contractor  for  the  car,  who  had  paid  part  of 
the  price  with  money  fraudulently  obtained  from 
plaintiff,  and  his  asngnee,  purporting  to  cancel 
the  assigned  contract  and  to  make  a  new  con- 
tract of  sale  direct  with  the  assignee,  was  a  mere 
subterfuge. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent. 
Dig.  §i  600-608;  Dee.  Dig  .«=>872.] 

Appeal  from  Superior  Court,  lios  Angeles 
County ;  Chas.  Monroe,  Judge. 

Action  by  Grace  M.  Carter  against  Ira  W. 
Holt  and  others.  From  a  Judgment  for  plain- 
tiff, and  an  order  denying  a  motion  for  new 
trial,  defendant  Linney  appeals.  Judgment 
and  order  affirmed. 

Robt  T.  Linney  and  Kendrick  &  Ardis,  all 
of  Los  Angeles,  for  appellant  Ralph  W. 
Schoonover  and  Harriman,  Ryckman  &  Tut- 
tle,  all  of  Los  Angeles,  for  respondents. 

SHAW,  J.  The  complaint  shows  that,  by 
means  of  fraud  and  false  representations  de- 
fendant Holt  obtained  from  plaintiff  the 
sum  of  $1,151.37 ;  that  he  entered  into  a  con- 
tract with  an  automobile  company  for  the 
purchase  of  an  automobile  for  the  sum  of 
$1,375,  and  of  the  money  so  fraudulently  ob- 
tained from  plaintiff  he  paid  thereon  $625; 
that  thereafter,  and  before  the  filing  of  the 
complaint  herein.  Holt  was  arrested,  charg- 
ed with  the  embezzlement  of  said  sum  of 
money  so  procured  from  plaintiff;  that  he 
employed  defendant  Linney  as  attorney  to 
defend  him  upon  said  charge  of  embezzle- 
ment, and  to  whom  he  assigned  said  contract 
for  the  purchase  of  the  automobile  upon 
which  he  had  paid  $625  of  plaintiff's  money ; 
"that  said  assignment  was  made  without  con- 
sideration and  after  knowledge  by  said  Lin- 
ney that  said  automobile  had  been  purchased 
with  plaintiff's  money  and  funds  as  afore- 
said"; that  the  automobile  Is  in  the  posses- 
sion of  Holt  and  Linney.  In  addition  to  gen- 
eral relief  asked,  the  prayer  of  the  complaint, 
so  far  as  appellant  is  concerned,  is  that  plain- 
tiff be  declared  the  owner  of  said  contract 
and  automobile  to  the  extent  of  the  appli- 
cation of  plaintiffs  money  in  the  purchase 
thereof  so  made  by  Holt 

The  court,  among  other  things,  found  that 
plaintiff  was  entitled  to  an  equitable  lien  up- 
on the  automobile  to  the  extent  of  $625  so 
invested  therein,  and  that  Linney  held  the 
car  charged  with  such  lien.  Judgment  fol- 
lowed, from  which,  and  an  order  denying 
his  motion  for  a'  new  trial,  Linney  appeals. 

[1,  2]  Appellant's  first  contention  Is  that 
the  complaint  (to  which  no  demurrer  was  in- 
terposed) falls  to  state  facts  sufficient  to° 
constitute  a  cause  of  action  against  him. 
This  for  two  reasons:  First,  it  is  not  alleg- 
ed that  title  to  the  automobile  passed  to 
Holt,  but  that  he  merely  held  a  contract  In 
the  form  of  a  lease  for  its  purchase.  No 
ground  is  assigned  for  this  contention,  and 
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we  perceive  no  reason  why,  In  a  proper  case, 
a  trust  might  not  be  impressed  upon  a  con- 
tract or  lease,  as  well  as  upon  other  property. 
Second,  It  is  claimed  the  complaint  fails  to 
show  that  prior  to  Llnney's  acquiring  the 
automobile  and  contract  of  purchase  he  had 
knowledge  of  plalntifT's  rights  therein.  In 
the  absence  of  a  special  demurrer,  we  think 
the  allegation  that  the  assignment  was  made 
to  htm  by  Holt  without  consideration  and 
"after  knowledge  by  said  Linney  that  said 
automobile  had  been  purchased  with  plain- 
tiff's money  and  funds  as  aforesaid,"  was  a 
sufficient  showing  of  the  fact.  The  words  "as 
aforesaid"  refer  to  the  fraudulent  acts  of 
Holt  by  means  whereof  he  obtained  the  mon- 
ey and  Invested  It  in  the  automobile,  all  of 
whidi,  it  is  alleged,  was  known  to  Linney. 

[3]  It  Is  next  claimed  that  the  Judgment  Is 
not  supported  by  the  findings.  In  that  it  ap- 
peared that  after  Linney  acquired  the  con- 
tract upon  which  Holt  had  paid  the  $625, 
he  paid  thereon  |260,  and  the  Judgment  ac- 
corded plaintlir  a  lien  thereon  for  her  $625 
which  was  declared  prior  to  any  rights  of 
Linney  by  reason  of  the  $260  so  paid  by  him. 
Since  Linney  took  the  contract  with  knowl- 
edge of  plaintlfTs  rights  thereunder,  his  posi- 
tion as  to  money  loaned  or  paid  thereon  must 
be  deemed  that  of  a  second  lienor,  Just  as  if 
be  had  a  second  mortgage  on  the  propertyi 

[4,  6]  Defendant  Linney  appeared  in  court 
by  an  attorney  of  record,  who  conducted  his 
case  to  a  point  in  the  proceedings  where  de- 
fendant Linney  proposed  to  cross-examine 
one  of  plaintiff's  witnesses;  whereupon,  it 
api)earlng  that  he  would  be  a  witness  in  his 
own  behalf,  the  court  denied  him  the  right  to 
cross-examine  the  witness.  Thereupon  his 
attorney  of  record  continued  the  conduct  of 
the  case,  cross-examining  the  witness.  It  is 
claimed  this  was  reversible  error.  Had  ap- 
pellant had  no  attorney  of  record  represent- 
ing blm,  no  doubt  exists  as  to  bis  right  to 
appear  in  propria  persona  and  conduct  his 
case,  and  notwithstanding  the  incidental  in- 
convenience, he  could  also  have  appeared  as 
a  vrltness.  But  where  a  party  appears  in 
court  as  a  litigant  represented  by  an  attor- 
ney of  record,  the  court  may  Insist  that  such 
attorney  and  not  his  client,  appearing  as  a 
party  litigant  only,  conduct  the  trial.  Boca, 
etc.,  B.  B.  Co.  V.  Superior  C!ourt,  160  Cal. 
153,  88  Fac.  718.  Indeed,  courts  have  not  In- 
frequently insisted  that  where  more  than  one 
attorney  appears,  one  only  shall  conduct  the 
examination  of  witnesses.  But,  however  this 
may  be,  and  conceding  the  ruling  was  er- 
ror, It  Is  Impossible  to  perceive  how  defend- 
ant was  prejudiced  thereby,  and  hence  It  may 
be  disposed  of  by  applying  thereto  the  provi- 
sions of  section  4%,  article  6  of  the  Consti- 
tution. 

[I]  There  is  no  merit  in  the  contention  that 
the  court  failed  to  find  upon  an  Issue  ten- 
dered by  the  answer,  to  the  effect  that  ap- 
pellant par<diased  the  auto  from  the  Stude- 


baker  Company  by  an  Independent  contract 
after  It  had  repudiated  the  contract  made 
with  H41t  and  which  he  had  assigned  to  Lin- 
ney. As  to  this  the  court.  In  effect,  found 
that  upon  Linney  presenting  the  assignment 
to  the  company  it,  in  writing,  recognized  and 
approved  the  assignment ;  whereupon  Linney 
paid  the  Installments  thereon  then  due ;  that 
thereafter  the  company,  having  knowledge 
that  the  $625  paid  to  It  by  Holt  was  plain- 
tlfTs money,  and  after  the  assignment  made 
to  Linney  with  its  approval,  attempted  to 
rescind  the  contract  after  Holt  had  assign- 
ed the  same  to  Linney  who  had,  by  reason  of 
said  assignment,  paid  the.  arrearage.  The 
finding  is  sufficient  to  negative  the  allegation 
made  in  the  answer. 

[7]  Appellant  attacks  as  being  without  sup- 
port a  number  of  findings  based  upon  and  In 
accordance  with  facts,  which  the  evidence 
and  fair  inferences  to  be  drawn  therefrom 
tended  to  prove.  The  evidence  tends  to  es- 
tablish the  fact  that  appellant,  when  he  ac- 
quired the  assignment  from  Holt,  knew  the 
manner  In  which  the  latter  had  obtained 
plaintiffs  money,  and  knew  that  be  bad 
wrongfully  and  In  violation  of  the  trust  re- 
posed In  him  invested  $625  thereof  In  the 
automobile,  upon  which  there  were  some  In- 
stallments due  and  unpaid.  Linney,  accom- 
panied by  Holt,  went  to  the  o^ce  of  the  Stu- 
debaker  Company,  the  seller  of  the  car, 
where  the  assignment .  of  the  contract  was 
made,  Linney  stating  that  he  desired  to  get 
the  car  the  possession  of  which  it  appears 
Holt  had  theretofore  delivered  to  the  com- 
pany. Upon  the  making  of  the  assignment 
and  Linney  paying  the  installments  then  due 
and  unpaid,  the  company  indorsed  thereon, 
"We,  the  Studebaker  Company,  consent  to 
the  assignment,  and  fuUy  release  Mr.  Holt 
hereunder,"  signed  by  William  J.  La  Casse, 
sales  manager,  and  thereupon  delivered  the 
automobile  to  Linney^  Several  days  after- 
wards, all  the  parties  Ignoring  this  com- 
pleted transaction,  made  a  new  deal  which 
purported  to  cancel  the  contract  so  assigned 
by  Holt  to  Linney  and  pursuant  to  which 
the  company  bad  delivered  the  car  to  Linney, 
and  a  new  contract  was  made  direct  witii 
Linney  which,  so  far  as  it  concerned  the 
amount,  terms,  and  conditions,  was  identical 
with  the  terms  and  conditions  contained  in 
the  contract  made  with  Holt  and  by  him  as- 
signed to  Linney.  The  company  recognized 
the  existence  of  its  contract  with  Holt  and 
his  right  to  assign  the  contract,  pursuant  to 
which  it  delivered  the  car  to  Linney  and  re- 
leased Holt  from  further  liability  thereon. 
The  court  was  Justified,  under  all  the  cir- 
cumstances, in  its  conclusion  that  this  was  ft 
mere  subterfuge. 

The  Judgment,  which  appears  to  be  a  right- 
eous one,  and  the  order  denying  appellant's 
motion  for  a  new  trial  are  affirmed. 

We  concur:  CONBBY,  P.  J.;  JAMES,  J. 
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X   APPKAL    and    EiRROB    <3=>971— DXSCBETION- 

ABY  Acts  —  £)XAUiNATioir  o»  Witnksb  — 

QUKSTIONS  BY  JCDOE. 

The  practice  of  the  trial  JudEe  taking 
charge  of  a  witness,  and  conducting  a  long 
cross-exajnination,  is  not  to  be  commended.  Still 
it  is  tbe  duty  of  the  judge  to  see  that  the  facts 
are  brought  out;  and,  umeaa  it  is  apparent  that 
there  has  been  an  abuse  of  discretion,  and  that 
the  trial  judge  has  shown  bis  belief  in  the  un- 
truthfulness of  the  witness,  or  has  given  an  in- 
timation of  bis  opinion  on  the  facta,  it  ia  not 
prejudicial  error. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  3852-3857;  Dec.  Dig.  «=» 

2.  Martkb  and  Sebtant  ^=3265,  285— Injttbt 
TO  EMPLorfc— Nbguqence— Pbesuuption. 

The  mere  happening  of  an  accident  to  an 
employ^  does  not  raise  a  presumption  of  neg- 
ligence, but  where  an  accident  happens  to  an 
employ^  resulting  in  his  death,  the  manner,  of 
tht  occurrence  and  its  surroundings  may  be 
shown,  from  which  the  jury  may  infer  the  man- 
ner and  cause  of  the  accident,  If  the  inference  ia 
a  reasonable  one. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  M  877-808,  956, 1002, 1008, 
1007,  1008,  1016,  1085,  1043,  1053;  Dea  Dig. 
8=263,  285.]  ' 

3.  Masteb  and  Sebvant  «=>285— Injttby  to 
Bbakeman— Cause  of  Accident— Question 

FOB  JUBY. 

Where  the  «yldanc«  tends  to  show  that  a 
brakeman  was  killed  by  falling  under  a  moving 
train,  from  which  he  nad  alighted  in  the  per^ 
formance  of  a  duty,  and  there  was  evidence  that 
the  platform  on  which  he  alighted  was  defective 
in  a  manner  that  might  have  caused  him  to  fall 
under  the  train,  the  question  was  properly  left 
to  the  jury,  although  there  was  no  direct  evi- 
dence that  the  condition  of  the  platform  caused 
him  to  fall. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  SJ  1002,  1003,  1007,  1008, 
1016,  1035,  1043,  1053  r  Dec  Dig.  «=>285.]^ 

4.  Tbial  ®=>169  —  Dibeotion  of  Vbbdiot— 
Evidence. 

It  is  only  when  the  evidence,  with  all  the 
inferences  that  the  jury  can  reasonably  draw 
therefrom,  is  insufficient  to  support  a  verdict 
that  the  court  is  authorized  to  direct  a  verdict 
for  the  defendant 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  §§  341,  381-387,  389;    Dec.  Dig.  «=»169.] 

6.  Mastbb  and  Sebtant  ^=3274  —  Death  or 
Bbakbiian— Evidence  of  Custom. 
Evidence  that  it  was  the  habitual  practice 
of  brakemen  at  stations  to  alight  from  moving 
trains  in  the  performance  of  their  duties  is  ad- 
niifsgible,  especially  when  it  is  shown  that  it  is 
impractical  to  perform  such  duties  without  get- 
ting on  and  alighting  from  moving  trains. 

{Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {|  939-949 ;   Dea  Dig.  9=> 

0.  Masteb  and  Sebvant  *=»270— Injuey  to 
Bbakeman  —  Evidence— Subsequent  Con- 
ditions. 

Evidence  of  the  condition  of  a  platform 
three  weeks  after  the  accident  is  admissible 
when  it  is  shown  that  no  change  has  been  made 


therein,  except  the  usual  wear  ooeaaioned  by  tbe 
elements. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant.  Cent  Dig.  {{  913-827,  932;  Dec.  r>ig. 
«=>270.] 

7.  lN8TBtrcmoN9. 

The  charge  In  this  case  examined,  and 
found  fre*  from  error. 

8.  Tbial  «s»260— Reftjbai.  of  iNaTBUonoHs 
Covered. 

Where  special  instmctioos  are  requested, 
which  are  fairly  covered  by  the  charge.  It  is  not 
error  to  refuse  to  give  them. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  H  651-668;  Dec  Dig.  <8=»260.] 

9.  Tbial  «=9348— Submission  of  Sfeciai.  Ii«- 
tebsooatobibs— Right. 

Under  the  provisions  of  article  7,  I  21,  of 
the  Constitution,  defendant  is  not  entitled  to 
have  special  interrogatories  submitted  to  tb« 
jury,  in  addition  to  the  general  verdict 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  (§  822,  823,  827;  Dec.  Dig.  «s>348.] 

10.  Masteb  and  Servant  4=3297— Death  or 
Servant— Action  under  Employers'  Lia- 
bility Act— Appobtionmbnt  of  Damages. 

Under  tbe  provisions  of  Employers'  Liabili- 
ty Act  April  22,  1908,  c.  149,  35  Stat  65 
(U.  S.  Comp.  St  1913,  {{  8657-8665),  the  jury 
may  return  a  general  verdict  in  favor  of  the 
personal  representative,  and  need  not  apportion 
the  damages  among  the  beneficiaries. 

[Ed.  Note. — ^For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  Jf  1195-1198;  Dec.  Dig. 
«=»297.] 

CommisslonerB'  Opinion,  Division  No.  2. 
Error  to  District  Court,  Garfield  County: 
James  W.  Steen,  Judge. 

Action  by  Amanda  V.  Clampltt,  admlnlB- 
tratrix  and  personal  representative  of  tbe 
estate  of  B.  F.  Clampitt,  deceased,  against 
the  St  Louis  &  San  Francisco  Railway  Com- 
pany, a  corporation.  Judgment  for  plaintifl, 
and  defendant  brings  error.    Affirmed. 

This  was  an  action  brought  by  tbe  defend- 
ant In  error  as  administratrix  of  the  estate 
of  B.  F.  Clampitt,  deceased,  for  damages 
resulting  in  the  death  of  her  intestate,  by  the 
negligence  of  the  defendant,  and  tbe  action 
is  brought  under  federal  Employers'  Lla- 
J>lUty  Act  April  22,  1908,  c.  149,  35  Stat  65 
(U.  S.  Comp.  St  1913,  ${  8657-8665).  The  pe- 
tition is  In  the  usual  form,  alleging  that  the 
plaintiff  In  error  is  a  railroad  corporation, 
engaged  in  Interstate  commerce,  and  that  the 
Intestate  was  a  brakeman  on  a  certain  train 
which  was  carrying  Interstate  shipments. 
The  negligence  on  which  tbe  case  was  tried 
was  that  a  platform  at  tbe  station  of  Thom- 
as, Okl.,  on  tbe  line  of  the  road  of  the  plain- 
tiff In  error,  was  defective,  and  when  the 
plaintiff's  intestate  attempted  to  alight  from 
the  train  at  that  point,  owing  to  the  defective 
condition  of  the  platform,  he  fell  under  the 
cars  of  the  train,  and  received  Injuries  which 
resulted  in  his  death.  The  answer  was  a  gen- 
eral denial,  and  alleges  contributory  negli- 
gence, assumption  of  risk,  and  also  pleads  cer- 
tain rules  of  the  plaintiff  in  error,  regulating 
the  conduct  of  Its  employ^ 

Tbe  evidence  on  the  part  of  the  plaintiff 
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disclosed  tbat  tbe  plaintiff's  Intestate  was  ft 
brakeman  on  the  freight  traln^  engaged  In 
Interstate  commerce,  and  that  on  arriving 
at  the  station  <tf  Thomas,  he  was  riding  on 
the  engine;  that  arrlying  at  Thomas,  pre- 
paratory to  taking  water,  he  alighted  from 
the  engine  at  the  station  of  Thomas  for  the 
purpose  of  examining  the  records  In  the  bill 
box,  to  see  If  there  were  any  cars  at  Thomas 
which  the  train  on  which  he  was  employed 
was  required  to  take  up  and  carry  forward 
In  transit  so  as  to  get  to  their  destination. 
Tbe  evidence  further  showed  that  the  plat- 
form at  this  place  was  a  timber  platform, 
which  had  been  constructed  in  1902,  and  was 
about  14  inches  above  the  rails  at  this  paint ; 
that  the  planks  at  this  place  where  the  plain- 
tiff's intestate  alighted  were  some  of  them 
rotted,  and  had  holes  In  them,  and  that  there 
were  some  nails  at  tills  point  protruding 
above  the  surface  of  the  platform,  one  of 
them  as  much  as  an  inch  and  a  half.  There 
was  also  evidence  that  the  planks  in  the  plat- 
form would  spring  when  a  person  trod  upon 
them,  as  much  as  an  inch  and  a  tialf,  which 
was  caused  probably  by  the  stringers  or 
sleepers  under  the  plafaCorm  being  rotten. 
There  was  also  evidence  that  the  life  of  a 
platform  of  this  character  was  from  10  to 
12  years,  and  that  this  platform  had  been 
erected  in  1002,  and  the  accident  occurred 
in  January,  1912.  There  was  no  direct  evi- 
dence as  to  how  the  plaintiff's  intestate  fell 
under  the  train,  the  evidence  on  the  part  of 
the  plaintiff  tending  to  establish  that  it  was 
on  account  of  the  defective  condition  of  the 
platform,  by  striking  his  foot  against  a 
protruding  nail,  or  by  reason  of  the  spring  in 
the  platform,  or  by  reason  of  some  of  the 
planks  in  the  platform  being  higher  than 
others;  that  is,  some  thicker  planks  than 
those  used  in  the  platform  had  been  placed 
there  in  repairing  it,  which  caused  its  sur- 
face to  be  elevated  above  tbe  general  level  of 
the  platform.  The  evidence  of  the  defendant 
tends  to  contradict  this  evidence,  and  to  show 
that  the  platform  was  in  good  condition; 
that  there  were  no  protruding  nails,  and 
that  tbe  cause  of  the  fall  of  the  plaintiff's 
Intestate  was  tliat  he  lost  his  balance  in 
alighting  from  the  engine,  and  reeled  along 
the  platform  for  some  30  feet  until  he  fell 
between  the  cars.  The  plaintiff  in  error  also 
introduced  its  rules,  which,  as  far  as  it 
pleads  them,  and  therefore  as  we  assume, 
are  germane  to  the  questions,  are  as  follows : 

"General  Notice. 

"To  enter  or  remain  in  the  service  is  an  a»- 
surance  of  willingnesa  to  obey  the  rules. 

"Obedience  to  the  rules  is  essential  to  the  safe- 
ty of  passengers  and  emplvyts,  and  to  tbe  pro- 
tection of  property. 

"Employes  in  accepting  employment  assume 
its  risks. 

"Rule  No.  630.  All  persons  entering  into  or 
remaining  in  the  service  of  this  company  are 
warned  that  the  business  is  hazardous,  and  that 
in  accepting  or  retaining  employment  they  must 
assume  the  ordinary  risks  attending  it.  Their 
attention  is  especially  called  to  the  tact  that 


they  are  employed  and  retained  with  the  express 
understanding  and  agreement  that.  In  consider- 
ation of  the  compensation  paid  them,  they  will 
assume  all  risks  of  injury,  whicti  may  result  to 
them  by  reason  of  any  act,  negligent  or  other- 
wise, done  by  any  person  employed  by  the  com- 
pany in  the  operation  or  maintenance  of  Its 
railway,  regardless  of  what  department  or  line 
of  service  such  person  may  be  engaged  in. 

"Rule  No.  631.  Bach  employ^  is  required  to 
be  responsible  for  his  own  safety,  as  well  as  to 
exercise  the  utmost  caution  to  avoid  injury  to 
his  fellows.  Employes  of  every  rank  and  grade 
are  wanted  to  see  for  themselves  before  using 
them  that  the  rolling  stock,  machinery  or  tools 
which  they  are  required  to  use  are  in  safe  condi- 
tion or  that  they  are  so  put  before  using. 

"Rule  No.  632.  The  company  does  not  require 
or  expect  its  employes  to  incur  any  risk  from 
which,  by  the  exercise  of  their  judgment  and 
personal  care,  they  can  protect  themselves,  but 
enjoins  upon  them  and  demands  that  they  shall 
take  time  and  use  the  means  necessary  to,  in  all 
cases,  do  their  duty  in  safety. 

"Rule  No.  636.  It  is  alike  dangerous  to  as- 
sume that  signals  given  to  the  enginemsn  or 
Breman  have  been  seen,  and  if  seen  will  be 
obeyed — when  obedience  to  those  signals  on  tbe 
part  of  the  engineman  or  fireman  is  essential 
to  the  safety  of  an  employ^  in  tbe  performance 
of  his  duty.  He  must  know  that  the  signal  lias 
been  seen,  understood  and  otieyed,  liefore  placing 
himself  in  a  dangerous  position — otherwise,  with- 
out such  knowledge  he  assumes  all  risks  of  dan- 
ger orisiiig  from  any  misunderstanding  or  dis- 
regard of  signals. 

''Rule  No.  637.  Employes  are  forbidden  to 
stand  on  track  and  jump  on  engine  or  cars  as 
they  approach  them,  and  are  warned  not  to 
jump  on  or  off  trains  or  engines  moving  at  a 
high  rate  of  speed  or  to  go  between  cars  in.  mo- 
tion to  uncouple  tbem,  or  to  follow  other  dan- 
gerous practices." 

After  the  evidence  was  in,  the  court  charg- 
ed the  Jury,  and  among  its  instructions  ex- 
cepted to  are  the  following: 

"(4)  Tou  are  instructed  that  under  the  feder- 
al law  it  is  further  provided  that  any  contract, 
rule,  regulation  or.  device  whatsoever,  the  pur- 
pose or  intent  of  which  shall  be  to  enable  any 
common  carrier  to  exempt  itself  from  liability 
from  negligence  of  the  kind  here  charged  by  the 
plaintiff  against  the  defendant,  shall  to  that  ex- 
tent be  void;  but  you  are  instructed  that  if,  in 
fact,  the  said  B.  F.  Clampitt  knew,  or  by  the  use 
of  ordinary  care  should  have  known,  of  the 
risks  and  hazards  in  question  that  resulted  in 
his  injury  or  death,  if  any,  then  the  plaintiff 
could  not  recover.  Nor  could  she  recover  if 
Clampitf  8  death  resulted  from  tbe  ordinary  dan- 
gers  of  his  occupation,  as  these  risks  he  assum- 
ed; but  any  peril  due  to  the  neglect  and  care- 
lessness of  the  defendant  and  of  which  the  said 
Clampitt  could  not  learn  by  the  use  of  ordinary 
care  were  not  assumed  by  him. 

"No.  5.  Before  you  can  find  for  the  plaintiff  it 
must  appear  from  the  evidence  that  the  said  B. 
F.  Clampitt  did  not  assume,  as  herein  explained, 
any  of  the  risks  or  dangers  that  resulted  in  his 
injury  and  death,  and  that  at  the  time  of  such 
icjury  and  death,  the  said  B.  F.  Clampitt  was 
injured  and  killed  as  the  result  of  a  defective 
platform  of  defendant's  as  charged,  while  assist- 
mg  the  defendant  railroad  company  in  carrying 
on  interstate  traffic,  that  is,  traffic  between  one 
or  more  states,  and  in  maintaining  and  operat- 
ing an  interstate  railway  belonging  to  defend- 
ant; that  is,  a  railway  extending  continuously 
from  one  state  to  another,  including  the  state  of 
Oklahoma,  and  upon  which  the  defendant  was 
engaged  in  carrying  on  an  interstate  business 
as  charged." 

"No.  2.  Yon  are  instructed  that  by  virtue  of 
an  act  relating  to  the  liability  of  common  car- 
riers of  a  railroad  to  their  employes  enacted  by 
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the  Senate  and  House  of  RepresentatiTes  of  the 
United  States  of  America,  it  is  provided  that 
every  common  carrier  by  railroad,  while  engaged 
in  commerce  between  any  of  the  several  states 
of  the  Union,  shall  be  liable  in  damages  to  any 
person  suffering  injury  while  he  is  employed  by 
wich  carrier  in  such  commerce,  or  in  case  of  the 
death  of  such  employe,  to  his  or  her  personal  rep- 
resentative, for  the  benefit  of  the  surviving  wid- 
ow or  hnsband  and  children  of  such  employ^,  for 
such  injury  or  death  resulting  in  whole  or  in 
part  from  the  negligence  of  anjr  of  the  officers, 
agents,  or  employes  of  such  carrier,  or  by  reason 
of  any  defect  or  insufficiency  due  to  its  negli- 
gence in  its  cars,  engines,  appliances,  machinery, 
track,  roadbed,  works,  or  other  equipment ;  and 
it  is  further  enacted  that  the  fact  that  the  em- 
pIoy€  may  have  been  guilty  of  contributory  neg- 
ligence shall  not  bar  a  recovery,  but  the  damages 
(in  case  of  plaintiff's  recovery)  shall  be  diminish- 
ed b^  the  jury  in  proportion  to  the  amount  of 
negligence  attributable  to  such  employe.  Now, 
8o  far  as  the  foregoing  law  applies  to  the  rights 
of  plaintiff  to  recover  herein,  you  are  instructed 
that  the  railway  company  was  required  to  use 
ordinary  care  to  furnish  its  employes  a  reason- 
ably safe  place  in  which  to  perform  their  work ; 
and,  in  this  connection,  you  are  instructed  that, 
if  yon  find  from  a  preponderance  of  the  evidence 
that  at  the  time  and  place  of  the  alleged  injury 
to  and  death  of  the  said  B.  F.  Clampitt,  the  de- 
fendant's said  depot  platform  at  Thomas,  Okl., 
was,  and  for  some  weeks  prior  thereto  had  been, 
to  the  knowledge  of  the  defendant,  defective  and 
unsafe  for  ordinary  use  by  defendant's  brakeman 
and  employes  while  rightfully  engaged  in  the 
performance  of  their  duties,  because  of  loose 
boards  therein,  containing  rotten  places  and  pro- 
truding nails  at  the  particular  places  in  ques- 
tion, as  charged,  and  that  the  defendant  was  neg- 
ligent, as  charged,  in  so  maintaining  said  plat- 
form in  said  condition,  and  that  such  negligence 
directly,  proximately,  and  materially  contribut- 
ed to  the  death  of  said  Clampitt,  as  charged, 
then  you  may  find  for  the  plaintiff,  and  against 
the  defendant,  subject,  however,  to  all  of  the 
other  instructions  herein  given  yon." 

The  plaintiff  In  error  also  requested  the 
following  Instructions,  which  were  refused, 
and  tbeir  refusal  is  assigned  as  error: 

"One  who  voluntarily  enters  the  employ  of 
another  assumes  all  of  the  ordinary  risks  in- 
cident to  such  employment  and  if  injured  while 
so  employed  by  reason  of  a  risk  assumed,  he  can- 
not recover;  neither  can  his  personal  represen- 
tative recover  in  the  event  of  his  death." 

"In  enterint;  the  employ  of  the  defendant,  the 
deceased  impliedly  agreed,  aside  from  his  writ- 
ten agreement,  to  assume  all  of  the  risks  inci- 
dent to  his  employment  as  a  brakeman.  If  the 
station  platform  at  Thomas  was  in  a  defective 
condition  at  the  time  the  deceased  was  injured 
and  he  knew  of  its  being  in  such  condition,  or 
by  the  exercise  of  ordinary  care  he  should  have 
known  of  such  condition,  and  he  voluntarily 
remained  in  the  service  of  defendant,  then  he 
assumed  the  risk  of  being  injured  therefrom  and, 
if  injured  while  so  employed,  the  plaintiff  here- 
in cannot  recover." 

"In  this  connection,  gentlemen  of  the  jury, 
yon  are  further  instructed  that,  even  though 
you  believe  that  the  station  platform  at  Thomas 
was  defective,  and  believe  that  the  defendant 
was  negligent  in  the  maintenance  of  same,  still 
your  verdict  should  be  for  the  defendant  unless 
you  find,  by  a  fair  preponderance  of  the  evidence, 
that  the  negligence  of  the  defendant,  with  re- 
spect thereto,  was  the  direct  and  proximate 
cause  of  the  death  of  deceased.  You  cannot  re- 
turn a  verdict  against  the  defendant  upon  mere 
speculation  or  conjecture — ^your  verdict  must  be 
based  upon  the  facts  disclosed  by  the  evidence." 

"Tou  are  further  instructed  that  if  a  servant 
has  two  ways  of  performing  his  work,  one  a 
comporativdy  safe  way,  and  the  other  danger- 


ous, and  he  adopts  th«  dangerooa  way  and  is 
injured,  he  is  held  to  have  assumed  the  risk  of 
being  injured  thereby,  and  cannot  recover.  If 
you  believe  from  the  evidejice  in  this  case,  there- 
fore, that  the  deceased  had  two  ways  of  per- 
forming his  work  at  the  station  of  Thomas  on 
the  day  he  was  injured,  one  of  them  compara- 
tively safe  and  the  other  dangerous,  and  that  he 
adopted  the  dangerous  way  and  was  thereby 
injured,  then  the  plaintiff  is  not  entitled  to  re- 
cover herein  and  your  verdict  must  be  for  the 
defendant." 

At  the  close  of  the  evidence  the  plaintiff  re- 
quested certain  special  Interrogatories  to  be 
submitted  to  the  Jury  In  addition  to  tbelr 
general  verdict,  wbldi  was  refused  and  ex- 
ceptions saved. 

W.  F.  Evans,  of  St  Louis,  Mo.,  and  R.  A. 
Kllenschmldt  and  J.  H.  Grant,  both  of  Okla- 
homa City,  for  plaintiff  in  error.  J.  D.  Hous- 
ton and  C.  H.  Brooks,  both  of  Wichita,  Kan., . 
and  C.  H.  Parker  and  P.  0.  Simons,  both  of 
£)nld,  for  defendant  In  error. 

DEVERBUX,  O.  (after  stating  the  facts  as 
above).  [1]  The  first  assignment  of  error  Is 
that,  owing  to  Irregularity  In  the  proceedings 
and  conduct  of  tbk  court,  the  defendant  was 
prevented  from  having  a  fair  trial.  This  as- 
signment of  error  Is  based  on  the  cross-exam- 
ination of  several  of  the  defendant's  witness- 
es by  the  court,  but  it  is  not  necessary  to  set 
the  cross-examination  out  at  large.  But  we 
are  not  prepared  to  say  that  it  constitutes  re- 
versible error.  The  practice  of  the  trial 
court  taking  charge  of  a  witness  and  Indulg- 
ing in  a  long  cross-examination  is  not  to  be 
commended.  In  N.  Y.  Transportation  Co. 
V.  Garside,  157  Fed.  521,  85  G.  C.  A.  285,  it  Is 
held: 

"It  must  be  admitted  that  a  continual  inter- 
position by  the  trial  judge  in  the  examination  of 
witnesses  may  prejudice  the  jury  to  the  extent 
claimed.  Still  the  trial  judge  has  a  right,  and, 
indeed,  it  is  his  duty,  to  see  that  the  facts  of 
the  case  are  brought  intelligibly  to  the  atten- 
tion of  the  jury,  and  to  what  extent  he  will  in- 
terfere, for  this  end  is  a  matter  of  discretion." 

In  commenting  on  this  case  In  Berwind- 
White  Coal  Mining  Co.  v.  Flrment,  170  Fed. 
151,  95  C.  C.  A.  1,  the  Circuit  Court  of  Ai>- 
pe^ls  for  the  Second  Circuit,  says:       ' 

"We  found  no  abuse  of  discretion  in  that  case. 
In  the  case  at  bar  the  cross-examination  by  the 
court  was  much  more  extended,  and,  presumably 
through  some  errors  either  in  the  stenographic 
report  or  in  its  transcription  into  the  case  on 
appeal,  there  are  passages  where  it  is  difficult 
to  tell  whether  a  particular  statement  is  made 
by  a  witness  in  response  to  the  court's  questions, 
or  is  a  summary  by  the  court  of  what  he  under- 
stood the  witness  to  have  already  testified  to. 
Nevertheless,  on  a  careful  study  of  the  record, 
we  do  not  feel  warranted  in  reversing  on  this 
exception.  It  may  be  proper,  however,  to  ex- 
pand somewhat  the  statement  made  in  the  Gar- 
side  Case.  Cases  occasionally  present  them- 
selves where  a  plaintiff  or  defendant  is  repre- 
sented by  incompetent  counsel,  and  where  the 
ends  of  justice  require  the  trial  judge  to  secure, 
so  far  as  he  can,  a  fair  and  full  presentation 
of  the  case,  so  that  the  party  who  came  into  the 
court,  expecting  to  have  a  full,  fair,  and  just  ex- 
amination of  the  facts  in  controversy,  will  find 
his  expectation  realized.  But  where  a  party  is 
represented  by  competent  counsel— as  the  brief 
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and  oral  argument  demonstrate  thia  plaintiff 
was— It  woald  seem  that  the  conduct  of  nis  side 
of  the  case  had  better  be  left  to  his  own  coun- 
sel. It  is  not  unreasonable  to  assume  that  such 
counsel's  study  of  the  case  and  the  information 
he  t>os«es8e8  as  to  tbe  personal  equation  of  the 
different  witnesses  called  against  bis  client  may 
make  him  a  more  competent  cross-examiner  than 
the  trial  judge,  who  never  knew  of  the  issues  in 
the  case  till  the  pleadings  were  opened.  Indeed, 
it  might  sometimes  happen  that  a  well-laid  plan 
to  discredit  a  hostile  and  unfair  witness  would 
be  disarranged  and  rendered  futile  by  premature 
cross-examination.  The  safer  course  would  seem 
to  allow  the  examination  by  counsel— direct, 
cross,  redirect,  and  recross — to  conclude,  and 
then,  if  anything  is  otwcure,  if  some  point  seems 
to  be  oTerlooked,  or  U  suspecting  false  swearing, 
*  *  *  the  judge  can,  and  indeed  ought  to,  in- 
tervene so  that  tbe  ends  of  justice  may  be  8nt>- 
serred.  Where,  however,  he  takes  the  cross- 
examination  out  of  tbe  hands  of  competent  coun- 
sel, there  is  danger  that  the  jury,  from  this  fact 
alone,  may  draw  conclusions  unfavorable  to  the 
witness  and  to  tbe  party  on  whose  behalf  the 
witness  is  called." 

We  tbink  tbe  above  Is  tbe  sound  rale  on 
this  question;  and,  while  trial  judges  have 
tbe  undoubted  right  to  Interrogate  witnesses, 
and  In  certain  cases  It  Is  their  duty  so  to  do, 
yet  care  sbonid  be  taken  to  frame  tbe  ques- 
tions In  sucb  a  manner  as  not  to  Intimate  to 
Itbe  jury  that  tbe  Judge  baa  any  opinion  as 
to  tbe  facts  of  tbe  case  or  the  credibility  of 
the  'Witness.  WbUe  macb  of  the  evidence 
brought  out  by  tbe  court  In  Its  examination 
was  not  pertinent  to  the  Issues  in  the  case, 
yet  we  cannot  say,  from  an  Inspection  of  tbe 
record,  and  esipedaUy  from  tbe  charge,  that 
It  probably  resulted  In  a  miscarriage  of  jus- 
tice, or  constituted  a  substantial  violation 
of  a  constitutional  or  statutory  right.  Bev.' 
Laws  1010,  S  6005.  Plaintiff  in  error  relies 
on  the  city  of  Newklrk  v.  Dimmers,  17  Okl. 
825,  87  Pac.  603,  but  that  case  is  distinguish- 
able from  tbe  case  at  bar,  as  there  the  trial 
judge  clearly  Intimated  that  the  testimony  of 
the  wUiness  was  false,  and  that  she  had  been 
procured  by  tbe  plaintiff  In  error  to  falsely 
testify,  but  ttie  record  before  us  does  not  dis- 
close matter  to  bring  the  case  within  tbe 
rule  established  by  that  decision. 

Tbe  next  assignment  of  error  Is  that  the 
court  erred  In  overruling  the  demurrer  to  tbe 
evidence,  and  under  this  assignment  we  will 
also  consider  the  refusal  of  the  court  to  di- 
rect a  verdict. 

[2]  The  question  Is  not  presented  that  tbe 
happening  of  an  accident,  In  case  of  an  em- 
pIoy6,  raises  a  presumption  of  negUgence,  and 
consequently  tbe  case  of  Patton  v.  Texas  & 
Pacific  By.  Co.,  179  U.  S.  658,  21  Sup.  CJt.  275, 
46  L.  Ed.  361,  does  not  apply,  for  while  there 
Is  no  direct  evidence  showing  what  caused 
the  deceased  to  fall,  there  was  evidence  show- 
ing tbe  condition  of  the  platform,  from  which 
tbe  jury  might  draw  the  Inference  that  It  was 
tbe  condition  of  tbe  platform  that  was  the 
proximate  cause  of  the  death  of  tbe  plain- 
tiff's Intestate.  In  Waters-Pierce  Oil  C!o.  v. 
Deselms,  18  Okl.  107,  89  Pac.  212,  It  Is  held: 

"Where  an  accident  has  occurred  resulting  In 
the  death  of  all  the  persons  immediately  connect- 


ed  therewith  and  there  is  no  direct  proof  as  to 
how  the  accident  occurred,  the  manner  of  its  oc- 
currence may  \m  shown  by  circumstantial  evi- 
dence from  which  the  jury  may  infer  the  man- 
ner and  cause  of  the  accident  if  the  inference 
is  a  reasonable,  although  not"  a  necessary,  one. 

And  this  case  was  affirmed  on  writ  of  er- 
ror by  tbe  Supreme  Court  of  the  United  States 
in  212  U.  S.  159,  29  Sup.  Ct  270,  53  L.  Ed. 
453.  In  Hayes  v.  WllUams,  17  Colo.  465,  30 
Pac.  352,  it  is  held  that  what  Is  tbe  prox- 
imate cause  of  an  Injury,  whether  It  be  the 
original  negligence  of  one  'p&rty  or  the  in- 
termediate negUgence  of  another  party,  is 
ordinarily  a  question  for  the  jury,  to  be  de- 
termined from  tbe  minor  associated  facts  and 
circumstances.  In  Booker  Tobacco  Co.  v. 
Walker,  38  Okl.  47,  131  Pac.  537,  It  Is  held; 

"It  la  only  when  the  evidence,  with  all  the  in- 
ferences that  the  jury  could  •  •  •  draw 
from  it,  will  be  insufficient  to  support  a  verdict 
for  plaintiff  that  tbe  court  is  authorized  to  di- 
rect a  verdict  for  defendant;  and,  unless  the 
conclusion  follows,  as  matter  of  law,  that  no 
recovery  can  be  had  upon  any  view  that  can  be 
properly  taken  of  the  facts  which  the  evidence 
tends  to  establish,  the  case  should  be  left  to 
the  jury  under  proper  instructions." 

And  see  Creek  Bank  ft  Trust  Co.  ▼.  John- 
son, 33  Okl.  686,  127  Pac.  480,  and  St  I/,  ft  S. 
F.  R.  Co.  V.  Long,  41  Okl.  177,  on  page  212, 
137  Paa  1166,  Ann.  Cas.  1915C,  432. 

[3,41  Applying  the  principle  decided  by 
these  cases,  it  cannot  be  said  that  there  was 
no  evidence  to  go  to  tbe  jury  In  tbls  case. 
The  plalntiflts'  evidence  tended  to  prove  that 
tbe  platform  was  out  of  repair;  that  at  tbe 
place  where  plaintiff's  Intestate  alighted  from 
the  train  there  were  nails  protruding  above 
tbe  surface  of  the  platform;  that  some  of, 
tbe  tKMrds  had  boles  in  them;  some  would 
spring  when  trodden  upon,  and  some  were 
rotten  at  tlie  edge  next  to  tbe  track.  In  tbe 
absence  of  direct  evidence  as  to  what  caused 
the  plaintiff's  Intestate  to  fall.  It  was  wltbln 
the  province  of  tbe  jury  to  consider  this  evi- 
dence, and  tbe  inference  drawn  by  them  tbat 
it  was  these  defects  tbat  caused  tbe  accident 
is  not  an  Improbable  one. 

[S]  Tbe  next  assignment  of  error  is  to 
tbe  admission  of  certain  testimony.  Among 
other  things  the  plaintiff  was  allowed  to 
show  tbat  it  was  the  habitual  practice  of 
brakemen  to  get  on  and  off  moving  trains  at 
stations,  and  tbls  was  admitted  on  the 
ground  that  the  practice  was  so  open  and 
notorious  that  tbe  superior  officers  of  the 
corporation  must  have  known  of  it  This 
evidence  was  competent,  because  it  was  in 
evidence  that  It  was  not  practicable  to  do 
switching  around  stations,  without  the  brake- 
man  getting  on  and  off  moving  trains,  and 
the  rule  of  tbe  plaintiff  in  error.  Introduced 
in  evidence,  only  prohibits  employ^  getting 
on  and  off  trains  or  engines  moving  at  a 
high  rate  of  speed.  Tbe  evidence  was  clear- 
ly admissible.  In  U.  P.  Railway  Co.  v. 
Sprlngstwen,  41  Kan.  724,  21  Pac.  774,  U  i* 
held: 
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"A  raflway  company  by  a  rule  prohibited  con- 
dactors  and  engineers  from  making  flying  switch- 
es. The  deceased,  a  brakeman,  working  under 
the  direction  of  an  engineer,  was  not  guilty  of 
contributory  neglieencf  when  the  manner  of 
switching  by  which  he  was  killed  had  been  the 
usual  and  customary  way  of  doing  the  same, 
though  he  knew  of  the  rule." 

And  Bee  K.  C.  Ry.  Co.  ▼.  Eier,  41  Eaa  662, 
671,  21  Pac  770, 18  Am.  St.  Rep.  311 ;  A..  T. 
&  8.  F.  a  Co.  y.  Slattery,  67  Kan.  499,  46 
Pac.  941;  Karns  r.  Railway,  87  Kan.  164, 
12S  Pac.  768. 

[6]  Other  evidence  objected  to  was  that 
the  plaintlfT  below  was  allowed  to  show  that 
It  was  not  practical  to  do  switching  at  de- 
I>ot8,  unless  the  brakeman  got  on  and  off 
moving  trains,  and  that  plaintiff  was  allow- 
ed to  show  the  condition  of  the  platform 
three  weeks  after  the  accident,  tliere  being 
no  evidence  that  Its  condition  had  changed, 
except  the  natural  depreciation  from  the  ele- 
ments. No  extended  discussion  Is  necessary 
to  show  that  this  evidence  was  competent, 
nor  do  the  other  exceptions  to  the  admis- 
sion of  evidence  require  extended  notice,  for, 
even  admitting  the  violation  of  the  rules,  If 
there  was  any  nnder  the  express  words  of 
the  rule  that  employes  m^ust  not  alight  from 
trains  moving  at  a  high  rate  of  speed,  the 
question  was  fairly  lett  to  the  Jury. 

[7]  The  next  assignment  of  error  la  to  the 
charge  as  given,  and  also  to  the  refusal  to 
give  certain  spedflc  Instructions  asked  by 
the  defendant. 

[I,  I]  We  have  carefully  examined  the  en- 
tire instructions  given  by  the  court  to  the 
Jury,  and  also  those  requested  by  the  de- 
fendant, and  we  find  the  Instructions  as  giv- 
'en  to  present  the  questions  fairly  and  im- 
partially, and,  as  far  as  those  requested 
were  applicable,  they  are  covered  by  the  in- 
structions given.  The  court  did  not  com- 
mit any  error  that  this  court  can  review  in 
refusing  to  submit  the  sitedal  interrogatories 
to  the  Jury  in  addition  to  the  general  ver- 
dict See  section  21,  art  7,  of  the  Constitu- 
tion, construed  In  King  v.  Timmous,  23  OkL 
407,  100  Pac.  536;  Cook  y.  State,  35  OkL 
653,  130  Pac.  300. 

[1Q]  The  last  assignment  of  error  is  that 
the  Jury  did  not  apportion  the  amount  of  the 
recovery  between  the  wife  and  child  of  the 
deceased,  but  this  very  question  was  decided 
adversely  to  the  plaintiff  in  error  in  Central 
Vermont  Ry.  Oa  v.  White,  238  U.  S.  507,  35 
Svtp.  Ct  865,  69  L.  Ed.  1433,  where  it  is  held: 

"A  general  verdict  for  the  plaintiff  may  be 
returned  by  the  jnrv  In  an  action  brought  by  the 
administratrix  under  th«  federal  Employers* 
Liability  Act  (36  Stat  at  L.  c.  149),  for  the 
benefit  of  the  widow  and  minor  children  of  the 
deceased  employ^,  without  apportioning  the  dam- 
ages between  the  beneficiaries." 

We,  therefore,  recommend  that  the  Judg- 
ment be  affirmed. 

PER  CURIAM.    Adopted  in  whole. 


dt  Okl.  U) 

AMERICAN  BANKERS'  INS.  OO.  y.  THOM- 
AS.    (Na  4760.) 

(Supreme  Court  of  Oklahoma.    Oct  12,  191fi. 
Rehearing  Denied  Jan.  11,  1016.) 

(Bvllabut  by  the  OotirtJ 

1.  Insurance  ^=>1S6  —  Life  Irsubanck  — 

DiXIVSBY  OF  POUCT  —  WAiyXB  OV  CONDI- 
TION. 

On  December  6,  1910.  the  insured  made  ap- 
plication in  writing  to  defendant  at  S.,  through 
Its  special  agent  for  the  policies  sued  on,  there- 
in representing  his  health  to  be  good.  The  special 
agent  recommended  the  acceptance  of  the  risk, 
sent  the  same  to  the  home  office  at  Chicago, 
where  policies  issued  and  were  sent  to  the  bank 
at  S.,  pursuant  to  an  arrangement  with  the 
bank  to  turn  them  over  to  any  one  having  the 
right  to  receive  them  on  payment  of  the  pre- 
miuma,  which,  when  paid,  were  to  be  credited 
to  the  account  of  defendant  by  the  bank  as  its 
depository.  At  the  time  the  policies  arrived  M. 
was  the  local  soliciting  agent  of  the  defendant 
at  S.,  nnder  agreement  with  defendant  for  a 
certain  per  cent  of  the  first  year's  ipreminm  on 
business  written  with  his  aid.  Having  assisted 
in  securing  the  business  in  question,  and  being 
entitled  to  part  of  the  premiums  on  delivery  of 
the  policies,  M.,'  on  £ebruary  8,  1011,  with 
knowledge  tiiat  deceased  was  in  Ul  health,  in- 
structed H.,  a  collector  for  the  bank,  to  turn  the 
policies  over  to  the  insured  on  payment  of  the 
premiums  if  he  so  desired ;  whereupon  H.,  with 
the  permission  of  the  cashier,  after  banking 
hours  entered  the  bank,  left  a  check  for  the 
amount  of  the  premiums,  took  the  policies,  and 
caused  them  to  be  delivered  to  the  insured,  who 
died  next  day.  Held,  the  policies  providing  that 
they  "sball  not  take  effect  until  the  same  shall 
be  issued  and  delivered  by  the  company,  and 
the  first  premium  paid  thereon  in  full  when  my 
health  is  in  the  same  condition  as  described  in 
this  application,"  the  good  health  of  the  insured 
was  a  condition  precedent  to  the  delivery  of  the 
policies.  Held,  further,  that  the  local  soliciting 
agent  was  witliout  authority  to  waive  such  con- 
dition, and  that  on  the  facts  stated  no  risk  a^ 
tached  under  the  contract  of  insurance. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  {{  219-230;   Dec.  Dig.  <8=>13&] 

2.  Irsusanck  «3»141— Lifb  Irsubancb— Ac- 
tion ON  PouoY— Defense — Estoppkl. 

But  where,  in  addition  to  the  facts  stated, 
the  check  given  in  payment  of  the  premiums  was 
collected  and  the  proceeds  placed  to  the  credit 
of  defendant,  pursuant  tv  a  prior  arrangement 
with  the  bank,  and,  being  thus  received,  has 
since  been  retained  by  defendant  with  knowledge 
of  all  the  facts,  held  to  constitute  a  waiver  of 
such  condition  precedent  and  that  defendant  la 
estopped  to  urge  that  no  risk  attached  under  tb* 
contract  of  insurance. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  §i  75,  253-262;   Dec.  Dig.  «=>141.1 

Error  from  District  Court,  Pontotoc  Coun- 
ty ;  Tom  D.  McKeown,  Judge. 

Action  by  Belle  D.  Thomas  against  the 
American  Bankers'  Insurance  Company. 
Judgment  fbr  plaintiff,  and  defendant  bilnge 
error.    Affirmed. 

Frank  0.  Rogers,  of  Chicago,  IlL,  and  C.  A. 
Oalbraith  and  Halner,  Burns  &  Toney,  all 
of  Oklahoma  City,  for  plaintiff  in  error.  J. 
F.  McKeel,  of  Ada,  for  defendant  in  error. 


»For  other  cues  ■••  lama  topic  and  KBT-NUUBER  In  all  Kcx-Numbered  Oigwta  and  Indues 
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TDKNEB,  X  On  January  3,  1912,  In  the 
district  court  of  Pontotoc  county  Belle  D. 
Thomas,  defendant  In  error,  sued  the  Amer- 
ican Bankers'  Insurance  Company,  plaintiff 
In  error,  on  two  life  insurance  policies  Issued 
by  It,  one  insuring  the  life  of  Bowline  F. 
Thomas,  her  husband,  in  the  sum  of  $2,000, 
and  the  other  insuring  his  life  for  $1,000, 
both  in  her  favor.  The  policies  were  Issued 
upon  application  made  by  him  as  part  of  the 
contract  both  of  which  provide  that  the 
same  "shall  not  take  effect  until  the  same 
diall  be  issued  and  delivered  by  the  company, 
and  the  first  premium  paid  thereon  In  full, 
while  my  health  is  in  the  same  condition  as 
described  in  this  application,"  which  was 
therein  stated  to  be  good.  The  petition  sub- 
stantially states  that,  altbon^  at  the  time 
the  jMllcles  were  delivered  the  Insured  was 
■Ick  and  died  the  next  day,  defendant  is  es- 
tc^ped  to  urge  that  the  same  did  not  take 
effect  i>y  reason  of  certain  facts  alleged  in  the 
petition  as  constituting  a  waiver.  After  de- 
murrer thereto  had  been  filed  and  overruled 
and  defendant  had  answered.  In  effect,  a  gen- 
eral denial  and  certain  special  pleas  and 
plaintiff  had  Joined  issue  by  reply,  there  was 
trial  to  a  Jury,  and  Judgment  for  plaintiff  for 
the  amount  of  both  policies  with  interest 
and  defendant  brings  the  case  here. 

Both  sides  concede  that  the  liability  of  the 
oMnpany  tnms  upon  the  guestion  of  whether 
the  risk  attached.  Defendant  says  it  did  not 
because  It  Is  urged  one  Martin,  who  delivered 
the  policies,  was  without  authority  so  to  do, 
or  to  waive  the  condition,  precedent  therein, 
that  risk  would  not  attach  unless  the  same 
was  delivered  while  the  insured  was  in  good 
health. 

[1]  There  Is  no  dispute  as  to  the  essential 
facts.  The  evidence  discloses  that  on  Decem- 
ber 6,  1910,  the  Insured  made  application  in 
writing  to  defendant  at  Stonewall,  through 
one  Kdgar  D.  Smith,  Its  special  agent,  for 
the  policies  in  question,  therein  representing 
his  health  to  be  good.  Smith  recommended 
the  acceptance  of  the  risk  and  sent  the  same 
to  the  home  office  at  Chicago.  There  the  poli- 
cies were  issued  and  sent  to  the  First  Nation- 
al Bank  at  Stonewall,  under  an  arrangement 
with  the  bank  to  tarn  them  over  to  any  one 
having  a  ri|^t  to  receive  them  on  payment 
of  the  premiums,  which  wjis  to  be  credited  to 
the  account  of  the  company  by  the  bank  as 
Its  depository.  At  the  time  the  policies  ar- 
rived H.  B.  Martin  was  the  local  soliciting 
agent  of  the  defendant  theretofore  appointed 
by  Smith  under  an  agreement  in  writing  with 
the  company  for  a  certain  per  cent  of  the 
first  year's  premium  on  business  written  and 
settled  for  by  himself,  and  for  another  per 
cent,  of  the  premium  on  business  written  as 
a  resnlt  of  his  personal  assistance.  He  could 
receive  no  money  due  or  to  become  due  ex- 
cept in  exchange  of  premium  receipts  signed 
by  an  executive  officer  of  the  company.  Hav- 
ing assisted  Smith  in  securing  the  applica- 
tion In  question,  and  being  entitled  to  part 


of  the  premlnm  due  him  on  the  delivery  of 
the  policies  in  question,  and  also  having 
theretofore  received  from  Smith  a  letter  re- 
questing him  not  only  to  make  settlement  on 
certain  policies  that  had  come  in,  but  also  on 
"any  other  policies  that  may  come  In,"  Mar- 
tin, whUe  the  Insured  was  in  good  health, 
being  Informed  that  the  policies  were  at  the 
bank  for  delivery,  on  about  February  1st,  in- 
formed .  the  deceased  where  they  were,  and 
If  tbey  wanted  them  they  would  go  get  them, 
whereupon  they  went  to  the  bank.  There 
Martin  left  the  Insured  outside  and  went  Into 
the  bank  and  got  them,  but,  on  his  return 
some  45  mlnntes  later,  the  Insured  was  gone. 
He  was  taken  sick  on  February  3d,  and  no 
further  effort  was  made  to  deliver  the  poli- 
cies until  February  8,  1011.  On  that  day  N. 
T.  Heard,  who  was  collecting  for  the  bank, 
having  in  his  possession  a  key  thereto,  learn- 
ed that  the  insured  was  sick  and  so  Informed 
Martin,  who  requested  him  to  ascertain 
whether  insured  wanted  the  policies,  and,  if 
so,  to  get  them  from  the  bank  and  deliver 
them.  Upon  learning  that  the  insured  want- 
ed the  policies.  Heard,  after  banking  boars, 
telephoned  the  cashier  to  that  effect,  and  that 
the  Insured  was  sick,  whereupon  the  casliler 
told  him  to  go  to  the  bank  and  get  the  poli- 
cies and  leave  the  premlnm,  which  he  did  by 
entering  with  his  key  and  leaving  with  the 
bank  a  check  for  the  amount  thereof,  drawn 
by  the  son  of  the  Insured,  whidi  was  paid, 
and  its  proceeds  the  next  day  placed  to  the 
credit  of  the  defendant  company.  Upon  re- 
ceiving the  policies  Heard  took  them  to  his 
safe,  and  the  next  morning  turned  them  over 
to  one  Bishop,  who  delivered  them  to  the  in- 
sured, who  died  the  next  day.  Under  this 
state  of  facts  no  risk  attached. 

That  part  of  the  policy  which  provides  that 
the  same  shall  not  take  effect  until  it  is  de- 
livered by  the  company  while  the  Insored  is 
in  good  health  prescribes  a  condition  pre- 
cedent to  the  attachment  of  the  risk  under 
the  policy.  1  Gooley's  Briefs  on  the  taw  of 
Insurance,  p.  451.  Recognizing  it  to  .be  sach, 
plaintiff  properly  pleaded  a  waiver  thereof 
by  setting  up  the  facts  as  stated.  Western, 
etc.,  In&  CO^  T.  Coon,  38  Okl  453,  1S4  Fac.  22 ; 
Anders  t.  Life  Ins.  Clearing  Ca,  62  Neb. 
585,  87  N.  W.  831.  Favoring  liability,  she 
contends  that  the  knowledge  of  Martin  of  the 
ill  health  of  the  Insured  at  the  time  the  pol- 
icy was  delivered  was  the  knowledge  of  the 
company  and  a  waiver  of  the  condition.  Not 
so.  Assuming  that  Martin  was  the  agent  of 
the  company  at  that  time,  with  authority  to 
deliver  the  policies,  it  failing  to  appear  that 
he  had  anything  to  do  with  the  execution 
thereof  or  the  acceptance  of  the  risk,  his 
knowledge  was  not  that  of  the  company.  In 
Merchants'  &  Planters'  In&  Co.  v.  Marsh,  34 
Okl.  453,  125  Fac.  1100,  we  held  that  the 
knowledge  of  the  agent  was  the  knowledge 
of  the  company  only  where  the  authority  of 
such  agent,  derived  from  the  ctHnpany,  was  to 
solicit  applications  and  execute  and  deliver 
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contracts  of  Insurance  as  an  alter  ego  of  tbe 
company,  and  that  It  was  only  In  such  case 
that  he  had  power  to  waive  the  conditions  of 
the  policy.  In  that  case  the  agent  was,  as 
here,  a  local  or  soliciting  agent,  and  there 
the  policy  sued  on  was,  as  here,  a  "home  of- 
fice policy,"  or  one  issued  direct  by  the  presi- 
dent and  secretary  of  the  company  as  dis- 
tinguished from  one  Issued  by  the  local  agent 
There,  in  the  syllabus,  we  said: 

"A  local  agent  of  an  inaarance  company, 
whose  only  power  is  to  solicit  applications  for 
insurance,  and  forward  them  to  the  company  for 
approval,  when,  if  approved,  the  company  issues 
the  policy  and  causes  it  to  be  delivered  to  the 
insured,  has  no  power  to  waive  any  of  tbe  pro- 
visions of  the  policy  so  delivered.    •    •    •  " 

Also  in  keeping  with  this  rule  is  Des 
Moines  Ins.  Co.  t.  Moon,  33  Okl.  437, 128  Pac. 
753.    There  we  said: 

"  *  *  *  Where  the  local  agent  has  the  pow- 
er to  accept  a  risk  and  deliver  a  policy  of  in- 
surance, and  is  advised  and  has  full  knowledge, 
at  the  time  of  the  delivery  of  the  policy,  that 
certain  conditions  of  the  policy,  which  may  be 
waived,  are  violated,  such  policy  is  binding  upon 
the  company,  notwithstanding  tbe  fact  that  it 
contains  a  provision  that  none  of  the  company's 
officers  or  agents  can  waive  any  of  its  provi- 
sions, except  in  writing,  indorsed  upon  the  poli- 
cy. This  case,  unanimously  concurred  in  by 
the  members  of  the  court,  settles  the  rule  in  this 
jurisdiction  as  to  contracts  of  insurance  written 
after  the  admission  of  the  state.    *    •    *  " 

Of  coarse  if  tbe  local  agent  had  not  pow- 
er, as  here,  to  accept  the  risk,  he  had  no  pow- 
er to  waive  the  condition  precedent  in  the 
policy.  Cases  relied  on  by  plaintiff  which 
hold  the  contrary  practically  under  the  same 
state  of  facts  fall  to  draw  this  distinction, 
and  seem  to  hold  that  tbe  knowledge  of  a 
mere  soliciting  agent  of  tbe  company  of  the 
111  health  of  the  Insured  at  the  time  of  the 
delivery  of  the  policy  ia  the  knowledge  of 
the  company,  and  hence  a  delivery  with  such 
knowledge  constitutes  a  waiver  of  the  condi- 
tion under  consideration.  They  are  Roe  v. 
National  Ufe,  etc.,  Co.,  137  Iowa,  696,  115 
N.  W.  600,  17  Li  R.  A.  (N.  S.)  1144;  Connec- 
ticut, etc.,  Ins.  Co.  v.  Grogan  (Ky.)  52  S.  W. 
959 ;  N.  W.  Life  Ins.  Co.  v.  Flndley,  29  Tex, 
Oiv.  App.  494,  68  S.  W.  695;  National  life 
Ins.  Co.  v.  Twlddell  (Ky.)  58  S.  W.  699 ;  Home 
Forum  Ben.  Order  v.  Vamado  (Tex.  Civ.  App.) 
55  S.  W.  364,  and  others.  But  the  dlstincUon 
Is  referred  to  in  Bell  v.  Ins.  Co.,  166  Mo.  App. 
390,  149  S.  W.  33.  In  that  case  the  insured, 
who  was  plaintifTs  brother,  died  at  Nogales, 
Ariz.,  as  a  result  of  injuries  received  while 
working  as  a  telegraph  lineman.  On  July 
17,  1909,  be  made  application  to  defendant 
for  a  policy  of  life  insurance,  payable  in 
event  of  his  death  to  plaintiff.  He  made  it 
to  defendant's  soliciting  agents  at  that,  place, 
and  paid  tbe  first  annual  premium  cash  in 
hand.  Tbe  application  was  forwarded  to  de- 
fendant by  mail,  and  duly  received  in  St 
Ix)uls,  Mo.;  on  July  23, 1909.  Tbe  policy  was 
conditioned  the  same  as  here.  On  July  27th, 
the  application  was  duly  accepted,  and  the 
policy  issued  and  was  mailed  August  4,  1909, 
to  tbe  soliciting  agents  for  delivery  to  the 


Insured.  Upon  its  arrival  on  August  8, 1909, 
pursuant  to  Instructions,  the  policy  was  de- 
posited for  him  in  tbe  safe  of  the  soliciting 
agents,  along  with  other  private  papers  of 
the  Insured  kept  there  by  him.  Two  days  be- 
fore that  time  tbe  insured  received  a  fatal  in- 
jury from  which  be  died  on  the  night  of  Au- 
gust 11th.  On  August  6th,  one  of  tbe  solicit- 
ing agents  visited  the  insured  and  Imew  of 
his  Injury.    The  court  said: 

"There  can  be  no  doubt  that  it  is  competent 
for  the  parties  to  stipulate  in  the  application 
for  insurance,  aa  here,  that  the  policy  shall  not 
be  effective  or  binding  until  delivered  to,  and 
accepted  by,  the  insured  while  in  good  health 
and  the  payment  of  the  first  premium  is  made. 
It  is  said  that  a  contract  of  life  insurance  is 
not  complete  until  tbe  last  act  necessary  to  be 
done  by  the  insured,  under  the  conditions  of  the 
contract,  after  acceptance  of  the  application  by 
the  company,  has  been  done  by  nmi,  and  the 
courts,  therefore,  in  proper  cases,  sustain  such 
agreements  which  operate  to  postpone  the  taking 
effect  of  the  policy  until  the  delivei^  and  pre- 
mium payment  while  the  insured  is  in  good 
health.     See  1   Bacon,  Life  Ins.    (3d   EdJ   | 


mium  payment  while  the  insured  is  in  good 
health.  See  1  Bacon,  Life  Ins.  (3d  Ed.)  | 
272;    Kilcullen  v.  Met  Life  Ins.  Co.,  108  Mo. 


App.  61,  82  S.  W.  966;  Misselhom  v.  Mutual 
Reserve,  etc..  Life  Ins.  Co.,  30  Mo.  App.  589; 
McGregor  v.  Met  Life  Ins.  Co.  [143  Ky.  488] 
136  S.  W.  888.  But  though  such  be  true,  the 
provision  for  thus  suspending  the  policy,  as  an 
effective  contract,  until  the  first  premium  is 
paid  and  its  delivery,  while  tbe  insured  is  in 
good  health,  is  for  the  benefit  of  the  insurer, 
and  obviously  may  be  waived  by  it  or  by  its 
agent  possessing  authority  with  respect  to  that 
matter.  See  Rhodus  v.  Kansas  City,  etc,  Ins. 
Co.,  156  Mo.  App.  281,  137  S.  W.  ftOT.  •  ♦  * 
But  it  is  insisted  that  a  mere  soliciting  agent 
such  as  Cummingg,  is  without  authority  to 
waive  tbe  condition  u  the  policy  here  relied  up- 
on, and,  for  the  purpose  of  the  case,  the  propo- 
sition may  be  conceded  as  true." 

Whereupon  the  court  proceeded  to  consid- 
er whether  the  company,  under  the  facts  In 
that  case,  had  waived  the  condition  in  the 
iwlicy  relied  upon.  We  are  therefore  of  opin- 
ion that  Martin  was  without  authority  to 
waive  the  condition  relied  on  and  that  plain- 
tiff cannot  recover  unless  defendant  is  es- 
topped to  deny  that  liability  attached  by 
reason  of  receiving  and  retaining  the  pre- 
miums as  alleged  in  the  petition.  Joining 
issue  on  these  allegations,  defendant  by  an- 
swer in  effect  admitted  accepting  the  premi- 
ums as  stated,  but  pleaded  in  avoidance  that 
it  tendered  them  back  to  a  representative  of 
the  assured  and  demanded  a  return  of  the 
policies,  which  was  refused,  and  for  that  rea- 
son, it  is  urged,  defendant  Is  not  estopped  to 
assert  that  no  liability  attached  under  the 
policies. 

[2]  On  this  point  there  is  no  conflict  in  the 
evidence.  It  discloses  that  the  check  which 
paid  the  premiums  was  drawn  by  Duard 
Thomas,  the  son  of  plaintiff  and  the  assured ; 
that  it  was  received  by  the  bank,  cashed,  and 
the  proceeds  placed  to  the  credit  of  the  com; 
pany,  as  directed  by  the  company,  and  there 
it  remains,  so  far  as  this  record  discloses. 
Martin,  the  local  agent  knew  of  the  death  of 
the  insured  on  the  day  It  occurred,  and  com- 
municated it  to  the  company,  but  Just  when 
the  record  does  not  disclose.    That  he  did  so 
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Is  disclosed  In  a  letter  dated  Chicago,  March 
28^  1911,  addressed  to  him  and  signed  by  Ed- 
gar D.  Smith,  In  which  Smith  InXormed  him 
that  the  company  would  resist  'the  claim. 
Heard  Informed  the  company  through  Frank 
0.  Rogers,  their  attorney,  on  March  11, 1011, 
receipt  of  which  Is  acknowledged  In  a  let- 
ter from  him  to  Heard,  dated  Chicago,  March 
15, 1911,  In  which  he  Informed  Heard  that  the 
secretary  of  the  company  had  recently  visit- 
ed Stonewall  and  made  an  investigation  of 
the  facts  In  the  case  and  the  board  of  direc- 
tors had  authorized  him  to  state,  "that  they 
will  refuse  to  pay  the  policy" ;  also  that: 

"The  company  has  offered  to  return  the  mon- 
ey paid  to  the  First  National  Bank  of  Stone- 
wall, by  B.  E.  Thomas  &  Co.,  as  first  year's 
premium  upon  the  policy,  and  has  asked  for  a  re- 
turn of  the  policy.  The  offer  to  return  the  pre- 
mium upon  delivery  of  the  policy  to  the  com- 
pany or  its  authorized  agent  is  still  open." 

As  the  record  faUs  to  disclose  that  the  com- 
pany had  done  any  such  thing,  of  course  no 
such  offer  was  "still  open."  Thus  the  matter 
stood,  the  company  still  retaining  the  pre- 
miums when  In  a  letter,  dated  Chicago,  Oc- 
tober 28,  1911,  said  attorney  informed  plain- 
tiff's attorney,  Mr.  McKeel,  that: 

"In  reply  to  your  esteemed  favor  of  the  24th 
inst,  beg  to  state  that  nothing  has  arisen  since 
last  spring  to  cause  a  change  m  the  attitade  of 
this  company  as  expressed  in  our  favor  of  March 
15th,  to  Mr,  N.  T.  Heard" 

— and  that: 

"Shortly  after  Mr.  Thomas'  decease  the  com- 
pany caused  a  careful  investigation  to  be  made 
of  all  the  circumstances  attending  his  applica- 
tion for  insurance,  •  •  • "  and  therefore, 
"under  these  circumstances,  this  companv  could 
do  nothing  but  instruct  the  bank  with  which  Mr. 
Thomas'  representative  bad  deposited  the  money 
in  payment  of  his  premiums  to  return  the  same 
to  his  estate." 

The  record  wholly  falls  to  disclose  that  the 
company  ever  Instructed  the  bank  to  do  any 
such  thing,  much  less  that  the  bank  ever  at- 
tempted to  do  as  Instructed.  The  evidence 
falls  to  support  the  allegations  In  the  answer 
that  the  premiums  were  tendered  or  offered 
to  be  returned  to  any  one.  It  takes  no  cita- 
tion of  authority  to  support  the  proposition 
that  this  condition  precedent,  being  for  the 
benefit  of  the  company,  may  be  .by  the  com- 
pany waived,  and  is  waived  by  Its  accepting 
and  retaining  the  premiums  with  knowledge 
of  all  the  facta  1  Gooley's  Brief  on  the  Law 
of  Insurance,  at  page  610,  says: 

"^n  accordance  with  the  general  rule  that  es- 
toppel may  arise  from  the  acceptance  and  reten- 
tion of  benefits  is  the  principle  that  an  insurer, 
by  receiving  and  retaming  the  premiums  on  a 
contract  of  insurance,  is  estopped  to  deny  its 
power  to  issue  a'  policy,  or  that  liability  attached 
thereunder.  Lockwood  v.  Middlesex  Mut.  Assur. 
Co.,  47  Conn.  553 ;  Ins.  Co.  of  North  America 
V.  McDowell,  50  111.  120,  90  Am.  Dec.  497; 
Each  V.  Home  Ins.  Co.,  78  Iowa,  834,  43  N.  W, 
229,  16  Am.  St.  Rep.  443;  Watts  v.  Eguitable 
Mut  -Life  Ass'n,  111  Iowa,  90,  82  N.  W.  441 ; 
Powell  V.  Factors'  &  Traders'  Ins.  Co.,  28  La. 
Ann.  19 ;  Hoge  v.  Dwelling  House  Ins.  Ca,  138 
Pa.  66,  20  Aa  939." 


In  Padflc  Mut  Life  Ins.  Co.  v.  McDowell, 
42  Okl.  300,  141  Pac.  274,  this  court.  In  an 
opinion  by  Harrison,  C,  In  the  syllabus  aald: 

"1.  Where  a  policy  insnres  against  accident 
for  a  period  of  one  month  only,  bat  provides 
that  it  may  be  renewed  and  kept  in  force  from 
month  to  month  by  the  payment  of  monthly  pre- 
miums on  a  certain  day  of  each  month,  and  that 
it  shall  be  void  and  of  no  force  and  effect  if 
such  payments  are  not  made  on  or  before  the 
day  mentioned  in  the  policy,  such  forfeiting  pro- 
visions, being  inserted  solely  for  the  benefit  of 
the  insurance  company,  may  be  waived  by  the 
company  if  it  so  desires,  and  such  waiver  on 
the  part  of  the  insurance  company  may  be  in- 
ferred from  acts,  as  well  as  words. 

"2.  Although  a  policy  may  provide  for  the 
payment  of  monthly  premiums  on  or  before  12 
o'clock  noon  of  the  first  day  of  each  month,  and 
that  all  premiums  are  due  without  grace  at  the 
time  specified,  and  that  the  policy  shall  be  void 
unless  such  premiums  are, so  paid,  and  con- 
tains the  further  provision  'that  no  alterations 
or  waiver  of  the  contract  shall  be  valid  unless 
made  in  writing  at  the  company's  home  ofiice 
and  signed  by  the  president  or  vice  president 
and  secretary  or  assistant  secretary,  yet  if  such 
company,  in  dealing  with  a  certain  class  of 
policy  holders  in  a  certain  district  establishes  a 
custom  with  such  policy  holders  of  accepting  the 
premium  payments  at  a  later  date  because  of 
the  fact  that  such  policy  holders  receive  their 
monthly  pay  at  a  later  date,  and  receives  such 
premiums  and  appropriates  them  and  recogniz- 
es the  policies  as  continuing  In  force  by  accept- 
ing the  premiums,  such  acts  on  the  part  of  the 
company  constitute  a  waiver  of  the  provision 
that  the  poUcy  shall  be  void  unless  the  premi- 
ums are  paid  on  the  first  day  of  the  month. 

"3.  Where  such  monthly  premiums  are  collect- 
ed and  retained  by  the  company  month  after 
month,  and  the  policies  continued  in  force,  such 
acts  constitute  a  waiver  on  the  pert  of  the  com-, 
pany  itself,  and  not  a  waiver  on  the  part  of  its 
local  agents  and  collectora" 

In  Life  Ins.  Co.  v.  Altschuler,  55  Neb.  341, 
76  N.  W.  862,  the  policy  sued  on  contained 
the  same  condition  precedent  as  here,  which 
good  health  was  required  to  be  In  accordance 
with  the  health  certificate  and  premium  re- 
ceipt accompanying  same.  Plaintiff  admitted 
that  no  such  certificate  had  been  furnished, 
and  Insisted  that  such  requirement  had  been 
waived  by  the  defendant.  After  the  policy  ■ 
had  been  delivered,  the  second  premium  be- 
came due  and  payable  July  5tta.  It  was  not 
paid  until  August  4th,  when  the  wife  of  as- 
sured procured  a  draft  for  the  amount  and 
sent  It  to  the  home  office  at  St  PauL  There 
the  draft  was  received  on  August  6th,  and 
immediately  cashed,  and  a  receipt  therefor 
duly  signed  by  the  president  of  the  company, 
bearing  date  July  5th,  was  mailed  to  her.  On 
August  14th,  Insured  died,  and  on  the  18th 
the  defendant  company  sent  plaintiff  a  draft, 
Informing  ber  that  the  policy  of  her  husband 
had  never  been  in  force,  and  that  the  money 
sent  for  the  premiums  had  been  kept  on  de- 
posit awaiting  the  delivery  of  the  health  cer- 
tificate mentioned  In  the  contract  Holding 
such  to  be  a  waiver  of  the  condition  there  un- 
der consideration,  the  court  said: 

"The  letter  accompanying  the  remittance  stat- 
ed in  plain  language  that  it  was  sent  as  payment 
of  the  second  mstallment  of  the  premium ;  and 
the  defendant  did  not  receive  it  on  deposit    It 
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receired  It  aa  payment:  for  It  so  states  In  its 
receipt.  The  recital  of  tliat  docnment  is  that 
the  money  was  received  for  'the  qnarterly  pre- 
mium due  July  6,  1893,  •  •  •  on  policy  No. 
2143,  insuring  the  life  of  Sigmund  Altschuler.' 
Indeed,  accoroinx  to  a  familiar  prinuple  of  law, 
the  defendant  could  not  haye  retained  the  mon- 
ey except  on  the  terms  and  for  the  purpose  it 
was  tendered.  By  the  mere  act  of  converting 
plaintiff's  draft  into  money  and  retaining  the 
same,  the  defendant  accepted  it  as  payment  of 
the  premium  then  due.  The  idea  of  holding  it 
aa  a  deposit  was  manifestly  an  afterthought, 
suggested  by  information  of  Altschuler'a  death. 
It  iiB  then  undisputedly  established  that,  with 
full  knowledge  of  the  fact  that  the  health  cer- 
tificate bad  not  been  furnished,  the  company  col- 
lected and  retained,  until  after  the  death  of  the 
assured,  the  premium  which  became  due  on 
July  6,  1893:  Having  done  so — having  treated 
the  contract  as  valid  for  the  purpose  of  collect- 
ing premiums — it  cannot  now,  when  sued  by  the 
beneficiary,  insist  that  it  was  void  from  the  be- 
ginning. The  company,  with  full  knowledge  of 
all  the  facts,  dealt  with  the  assured,  during  his 
lifetime,  on  the  assumption  that  bis  contract  of 
insurance  waa  in  force,  and  it  cannot,  now  that 
he  is  dead,  be  heard  to  assert  that  he  was  de- 
luded by  its  agents  into  purchasing  and  paying 
for  a  still-born  policy.  To  hold  that  the  com- 
pany could  escape  liability  under  such  circum- 
stances would  shock  the  crudest  sense  of  jus- 
tice." 

Aiid  80  we  say  this  defendant  cannot  re- 
ceire  and  retain  these  premiums  and  all  the 
benefits  of  the  contract  of  insurance  without 
assuming  its  burdens.  This,  for  the  reason 
the  evidence  discloses  that  It  was  accepted  by 
the  company  and  retained  hy  it,  and  never 
tendered  or  offered  to  be  returned  to  any  one, 
and  that  if  defendant  instructed  the  bank  to 
make  such  tender  or  offer  to  return  and  the 
bank  failed  to  do  so,  this  defendant  inust 
suffer  the  consequences  of  tbe  neglect  oC  its 
own  agent 

We  are  therefore  of  opinion  that  tbe  Judg- 
ment of  tbe  court  was  right,  and  should  be, 
and  the  same  is,  affirmed.  All  tbe  Justices 
concur. 


(49  Okl.  <20) 

IMSUBANOB  CO.    OF  NORTH   AMEBIOA 

et  ai  T.  WELCH,  Ins.  Com'r,  et  aL 

(No.  7681.) 

(Supreme  Court  of  Oklahoma.     Nov.  9,  1915. 
Rehearing  Denied  Jan.  4,  1916.) 

(Syllaiui  by  the  Court.) 

1.  OoHSTiTunoKAi.  LAW  «=>240,  276,  296— 
InsuBANCE  «=93  —  Dub  Pbocess  —  Equai, 
Pbotkction — PowEB  TO  CoNxaACT — Statu- 

TOBT  USOUIJkTIONS. 

chapter  174,  Sess.  Laws  1915,  p.  340,  cre- 
ating a  state  insurance  board  and  providing  for 
the  regulation  and  control  of  rates  of  premiums 
on  insurance,  and  for  other  purposes  therein 
specified,  is  not  in  violation  of  any  rights  of 
the  companies  affected  thereby  doing  business  in 
this  state  secured  to  them  by  the  Fourteenth 
Amend,  to  the  Constitution  of  the  United  States, 
and  is  within  the  legitimate  police  power  of  the 
state. 

[Ed.  Note. — For  other  cases,  see  Constitution- 
al Law,  Ont  Dig.  §{  688,  692,  693,  607-699, 
826-838,  840-846;  Dec.  Dig.  <8=240,  276,  296; 
Insurance,  Cent.  Dig.  f  3;   Dec.  Dig.  «=>3.] 


2.  Iksurarcb  S=33— Poweb  to  Reouiatx. 

The  business  of  insurance  affected  by  tbe 
provisions  of  said  act  is  of  such  a  nature  and 
affected  with  such  a  public  interest  aa  to  justify 
legislative  regulation  tliereof  and  of  the  rates 
charged  by  the  companies  engaged  in  such  busi- 
ness. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  f  3;  Dec.  Dig;  «=>3.] 

S.  CoirSTITUTIORAI.  LaW  ^=>62— LBaiBI.ATIVB 
FOWEB — DEUEOATIOir. 

It  is  within  the  power  of  the  Legishitnr« 
to  create  a  state  insurance  board,  and  to  require 
every  fire,  tornado,  and  plate  glass  insurance 
company  and  every  insurance  company  grant- 
ing insurance  against  the  liaUlity  of  amployte 
to  file  with  said  board  a  schedule  of  rates  charg- 
ed by  it  for  such  risks,  and  to  pr<^bit  a  change 
in  such  rates  except  after  ten  days'  notice  to 
said  board  of  such  contemplated  change,  and 
authorising  said  board,  when  it  shall  determine 
that  any  rate  is  excessive  or  unreasonably  high, 
or  that  said  rate  is  inadequate  to  the  safety  or 
soundness  of  the  company  granting  tbe  same,  to 
direct  said  company  to  file  a  higher  or  lower 
rate,  commensurate  with  the  risk  and  further 
requiring  that  in  every  case  the  rate  shall  be 
rcEsonable,  when  provision  is  made  for  a  review 
of  the  orders  of  said  board  by  the  courts. 

[Ed.  Note. — ^For  other  cases,  see  (Constitution- 
al Law,  Cent  Dig.  Si  94-102;  Dec.  Dig.  «=» 
62.] 

4.  iNsrRANcs  «=>4  —  STATtrne  Cbxatino 
State  Insvbanck  Boabd— Vaudity. 

Chapter  174,  Sess.  Laws  1915,  p.  340,  is 
not  violative  of  the  provisions  of  sections  22,  23, 
and  24  of  article  6  of  the  Constitution,  creating 
the  insurance  department  and  the  office  of  in- 
surance commissioner,  nor  does  such  act  deprive 
the  insurance  commissioner  of  any  powers  or 
duties  conferred  upon  him  by  the  Constitution. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  %  4;   Dec.  Dig.  «=94.] 

5.  CONBTITUTIOWAI.  LAW  4S=928  —  COWBTBHO* 

TiON— Gbant  of  Powkbs. 

Tbe  grant  to  the  Legislature  of  specific  au- 
thority by  sectiMi  19,  art  9  of  the  Omstita- 
tion  to  vest  in  the  Corporation  (Commission  ad- 
ditional powers  and  duties  in  connection  with 
the  visitation,  regulation,  or  control  of  corpora- 
tions, or  with  prescribing  and  enforcing  rates 
and  charges  to  1^  observed  in  the  conduct  of  any 
business,  where  the  state  has  the  right  to  pre- 
scribe the  rates  and  diarges  in  connection  there- 
with, does  not  deprive  the  Legislature  of  its 
power  to  regulate  and  control  such  matters  nor 
to  create  the  state  insurance  board  and  vest  it 
with  the  powers  enumerated  in  said  chapter  174, 
Sess.  Laws  1916. 

[Ed.  Note. — For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  f  30;  Dea  Dig.  «=926.] 

6.  CoNsrrnrtTONAi,  Law  ®=»42  —  Constttu- 

TIONAITFT— DKTEBinNATION  BT  COUBTS. 

This  court  wiU  not  pass  upon  the  constitu- 
tionality of  an  act  of  the  Legislature  nor  of  any 
of  its  provisions  until  there  is  presented  a  prop- 
er case  in  which  it  is  made  to  appear  that  the 
person  complaining  is  entitled  to  the  benefits  of 
said  act  or  abbnt  to  be  subjected  to  some  of  its 
burdens  or  penalties. 

[Ed.  Note. — For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  {$  39,  40;  Dec.  Dig.  «=>42.] 

7.  CoNSTiranoHAi,  Law  4=3240— Equai.  Pbo- 
TEonoN  —  Insubargb— Statutobt  Regula- 
tions. 

Exempting  domestic  mutual  fire  insurance 
companies  and  reciprocal  associations  and  mu- 
tual insurance  companies  and  reciprocal  associa- 
tions doing  business  in  this  state  from  the  pro- 
visions of  said  act  does  not  render  such  legisla- 
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tion  hiTalld  as  to  other  insurance  conqianies,  as 
denying  them  the  eqnal  protection  of  the  laws. 
[Ed.  Note. — For  other  cases,  see  Constitution- 
al Law,  Gent.  Dig.  K  688,  692,  693,  697-699; 
Dec.  Dig.  «=»240.] 

a  Statutes  «=»125  —  Titlb  awd  SrsjicT- 

MaTTKH— iKStmAlCOB. 

The  title  of  the  act  is  sufficiently  ctnnpre- 
hensi-ve  to  embrace  the  various  provisions  there- 
of. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  Si  187-191;  Dec.  Dig.  «S=>125.] 

9.  iNJtwcnoN  «=>7  —  Adkqdatb  Rkmkdt  at 
Law— RiOHT  of  Affeai/— Obdeb  or  Statx 

INBVBARCS  BOABD. 

ProvisioB  having  been  made  for  an  appeal 
to  this  court  froin  aay  regulation,  order  or  rate 
adopted  by  said  board,  said  provision  gives  a 
speedy  and  adequate  remedy,  and  an  injunction 
will  not  lie  to  restrain  said  board  from  proceed- 
ing in  a  matter  within  its  lawful  jurisdiction. 

[Ed.  Note. — For  other  cases,  see  Injunction, 
Cen^  Dig.  Si  6,  34;  Dec  Dig.  iS=a7.] 

Error  from  District  Court,  Oklahoma 
Count? ;  ETdward  Dewes  Oldfleld,  .Judge. 

Action  by  the  Insurance  Company  of  North 
America  and  others  against  A.  L.  Welch, 
InsuraAce  Commissioner,  and  others.  Judg- 
ment for  plaintiCCB,  and  defendants  bring 
error.    A£9rmed. 

Bnrwell,  Crockett  &  Johnson,  of  Okla- 
homa City,  for  plaintiffs  in  error.  S.  P. 
Freellng,  Atty.  Gen.,  and  J.  H.  Miley  and 
Smith  C.  Matson,  Asst  Attys.  Gen.,  for  de- 
fendants In  error. 

HARDY,  J.  Plaintiffs  In  error  brought 
suit  in  the  district  court  of  Oklahoma  coun- 
ty, on  behalf  of  themselves  and  others  simi- 
larly Kltuated,  against  defendants  in  error, 
seeking  to  enjoin  defendants  in  error,  as  the 
state  insurance  board,  from  enforcing  the 
providons  of  an  act  of  the  Legislature,  re- 
ferred to  as  House  Bill  No.  70,  being  chapter 
174,  Sess.  Laws  1916,  p.  340,  which  created 
a  state  insurance  board,  prescribed  the  pow- 
ers and  duties  thereof,  and  prescribed  cer- 
tain regulations  in  reference  to  the  conduct 
of  insurance  within  this  state.  The  parties 
will  be  referred  to  as  they  appeared  in  the 
trial  court. 

Plaintiffs  alleged  that  the  Insurance  Com- 
pany of  North  America  was  an  Insurance 
company  duly  incorporated  under  the  laws 
of  the  state  of  Pennsylvania,  and  that  it 
had  compUed  with  all  the  laws'  of  this  state, 
and  was  licensed  to  do  business  within  the 
state  during  the  year  1916;  that  plaintiff 
Ludlow  was  its  general  agent,  having  cliarge 
of  Its  business'  within  this  state,  and  that 
plaintiff  McDaniels  was  the  local  agent  of 
said  company  In  the  dty  of  Norman,  Okl. 
The  petition  then  alleged  the  passage  of 
House  Bill  No.  70,  creating  the  state  insur- 
ance board,  to  be  composed  of  the  Insurance 
commissioners,  fire  marshal,  and  a  third 
member  to  be  appointed  by  the  Governor,  and 
that  in  pursuance  thereof  the  Governor  had 
appointed  Hon.  W,  B.  Samuels  as  secretary 


of  said  Insurance  board,  which  board  had 
thereafter  organized  and  promulgated  cer- 
tain rules  and  regulations'  for  the  govern- 
ment of  said  board  and  the  Insurance  com- 
panies and  their  agents  doing  business  with- 
in this  state.  The  case  came  on  for  hearing 
on  the  application  of  plaintiffs  for  a  tem- 
porary injunction,  on  the  7th  day  of  August, 
1916,  at  which  time  evidence  was  introduced, 
when  the  court  denied  the  temporary  injunc- 
tion, and  plaintiffs  bring  error. 

[1]  The  petition  attacks  the  validity  of 
said  House  Bill  No.  70  because  it  is  in  viola- 
tion of  the  CoDstltutlon  of  the  United  States 
aiid  of  this  state,  an  unwarranted  interfer- 
ence with  the  power  of  plaintiffs  to  cont^'act, 
a  deprivation  of  property  without  due  pro- 
cess of  law,  and  a  denial  of  the  equal  pro- 
tection of  the  laws.  Counsel  in  their  brief 
and  oral  argument  concede  the  right  of  the 
state  to  regulate  the  rates  charged  by  In- 
surance companies,  but  do  not  concede  the 
validity  of  other  regulations  prescribed  by 
the  act. 

[2]  The  power  of  the  state  to  regulate  the 
business  of  insurance  has  frequentiy  been 
before  the  courts  in  recent  years.  This  ques- 
tion was'  presented  to  the  Circuit  Court  of 
the  United  States  for  the  District  of  Elan- 
sas  in  the  case  of  German  Alliance  Ins.  Co.  v. 
Barnes  (O.  C.)  189  Fed.  789.  The  Legislature 
of  Kansas  had  passed  a  law  conferring  ui>on 
the  superintendent  of  insurance  of  that 
state  authority  very  similar  to  the  authority 
conferred  upon  the  state  insurance  board 
by  House  Bill  No.  70.  The  Kansas  act  was 
in  many  respects  similar  to  House  Bill  No. 
70,  and  some  of  its  sections  Identical  with 
those  of  the  latter  act  The  plaintiff  in  that 
case  sought  to  enjoin  the  superintendent  of 
insurance  from  proceeding  in  or  enforcing 
the  provisions  of  said  act,  and  urged  as  a 
reason  therefor  that  said  act  was  an  inter- 
ference with  the  right  of  plaintiff  to  contract, 
and  that  it  was  an  appropriation  by  the  state 
of  private  property  within  the  prohibition  of 
the  Fourteenth  Amendment,  and  that  it  was 
beyond  the  police  pow^  of  the  state  to  regu- 
late the  rates  charged  by  Insurance  com- 
panies doing  business  in  that  state.  This 
contention  was  denied  b^  the  court,  and  the 
injunction  refused;  the  court  l>eing  of  the 
opinion  that  said  act  was  not  subject  to  the 
objections  enumerated.  The  case  was  ap- 
pealed to  the  Supreme  Court  of  the  United 
States,  and  in  German  AUiance  Ins.  Co.  v. 
Lewis,  233  U.  S.  389,  34  Sup.  Ct.  612,  58  L. 
Ed.  1011,  L.  R.  A  1915C,  1189,  the  Judgment 
of  the  Circuit  Court  was  affirmed,  and  Mr. 
Justice  McKenna  in  a  very  learned  opinion 
set  at  rest  the  authority  of  the  state  in  the 
exercise  of  its  police  power  to  regulate  the 
business  of  insurance  and  the  rates  and 
charges  exacted  by  insurance  companies  in 
the  conduct  of  their  business. 

In  Citizens'  Insurance  Co.  v.  Clay  (D.  O 
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197  Fed.  435,  In  the  United  SUtea  District 
Court  for  the  Eastern  District  of  Kentucky, 
an  act  of  the  Legislature  of  that  state  was 
under  review  which  created  a  state  insurance 
board  empowered  to  require  certain  data  to 
be  furnished  by  companies  doing  business  in 
the  state,  and  therefrom  to  establish  rates 
for  such  companies.  The  court  there  stated 
the  principle  that  the  business  of  insurance 
was  one  which  from  its  character  was  of  a 
quasi  public  nature  and  subject  to  reason- 
able state  regulations,  and  that  said  act  was 
not  violative  of  the  federal  Constitution  as 
depriving  plaintiff  of  its  property  without 
due  process  of  law,  or  d^iylng  it  the  equal 
protection  of  the  laws. 

The  Supreme  Court  of  Nebraska,  in  State 
ex  rel.  Martin  v.  Howard,  96  Neb.  278,  147 
N.  W.  689,  following  the  opinion  of  the  Cir- 
cuit Court  for  the  Eastern  District  of  Kan- 
sas and  the  Supreme  Court  of  the  United 
States  in  German  Alliance  Ins.  Co.  v.  Lewis, 
supra,  held  that  an  act  of  the  Legislature 
of  that  state  regulating  the  business  of  In- 
surance was  valid. 

In  Welch  v.  Maryland  Casualty  Co.,  147 
Pac.  1046,  not  yet  officially  reported,  this 
court  said: 

"That  the  state,  in  the  exercise  of  its  police 
power,  may  fully  and  completely  regulate  the  in- 
surance busiDess  is  no  longer  a  debatable  ques- 
tion. This  proposition  is  too  well  settled  to  re~ 
quire  citation  of  authority  to  sustain  it" 

The  power  of  the  state,  then,  to  regulate 
the  business  of  Insurance  and  the  rates  to  be 
charged  by  the  companies  engaged  in  that 
business  seems  not  to  admit  of  doubt,  and  It 
cannot  be  successfully  urged  that  it  is  not 
within  the  police  power  of  the  state  to  pre- 
scribe reasonable  regulations  afTectlng  this 
business. 

[3]  The  act  Is  further  challenged  because 
the  powers  therein  enumerated  are  confer- 
red upon  the  state  Insurance  board,  and  be- 
cause, such  powers  being  legislative  In  their 
character,  the  Legislature  may  not  dele- 
gate them.  We  recognize  the  principle  that 
it  is  not  within  the  power  of  the  Le^sleture 
to  delegate  its  legislative  functions  or  its  ex- 
clusive authority  to  declare  what  the  law 
shall  be,  but  it  is  generally  established  at 
this  time  that  the.  Legislature  may  enact  a 
law  which  is  complete  in  itself,  having  for 
its  aim  the  accomplishment  of  some. general 
public  purpose,  and  may,  In  order  to  secure 
the  Just  and  equitable  operatic«i  of  the  law 
thus  .enacted,  delegate  the  power  within  def- 
inite and  valid  limitations  to  make  necessary 
Investigations,  determine  preliminary  facts, 
and  prescribe  suitable  rules  and  regulations 
Intended  to  accomplish  the  operation  and  en- 
forcement of  the  law  in  accordance  with  the 
express  legislative  will.  A  famUlar  illustra- 
tion of  the  exercise  of  this  power  Is  where 
the  Legislature  enacts  a  law  prescribing  that 
rates  for  services  by  railroads  and  other 
common  carriers  shall  be  reasonable,  and 
creates  a  board  or  commission  with  power 


to  Investigate  and  fix  rates  for  such  serrioeB, 
subject  to  review  by  the  courts.  The  reason- 
ing of  the  opinions  is  usually  based  upon  the 
extensive  and  complex  character  of  the  busi- 
ness, involving  a  multitude  of  detail,  and  re- 
quiring expert  knowledge  to  intelligently  con- 
duct the  numerous  separate  Investigations 
and  the  necessity  for  frequent  dianges  and 
adjustments  in  the  rates  and  services,  whlcb 
would  render  it  impossible  for  the  Legisla- 
ture to  acquire  the  necessary  Information 
and  to  fix  Just  and  reasonable  rates  applica- 
ble to  the  varying  conditions  and  circum- 
stances. Direct  legislative  control  has  been 
tried  and  abandoned  because  found  impos- 
sible, for  the  reason  that  the  business  of  the 
common  carrier  has  grown  and  extended  and 
become  such  a  large  and  Indispensable  factor 
in  our  complicated  social  and  economic  life 
that  the  cumbersome  methods  of  direct^ao 
tion  Is  no  longer  adequate  or  possible.  Ball- 
road  Com.  Cases,  116  U.  8.  307,  6  Sup.  Ct. 
334,  388,  1191,  29  L.  Ed.  636;  Reagan  r. 
Farmers'  L.  &  T.  Co.,  154  U.  S.  362,  14  Sup. 
Ct  1047,  38  Ia  Ed.  1014;  Ga.  Railroad  et  aL 
V.  Smith  et  al.,  70  Ga.  694 ;  Hopper  et  al.  v. 
C,  M.  &  St  P.  Ry.  Co.,  91  Iowa,  639,  60  N. 
W.  487 ;  Railroad  Commission  v.  H.  &  T.  C. 
Ry.  CO.,  90  Tex.  840,  88  S.  W.  750 ;  Chicago, 
B.  &  Q.  R.  Co.  V.  Jones,  149  111.  361,  37  N.  E. 
1!47,  24  L.  R.  A.  141,  41  Am.  St  Rep.  278; 
State  ex  rel.  Railroad  &  Warehouse  Comm.  v. 
M.  &  St  P.  Ry.  et  al.  80  Minn.  191,  83  N.  W. 
60  89  Am.  St  Rep.  514;  State  v.  Atlantic 
Coast  Line  Bailroad  Co.  66  Fla.  617,  47 
South.  969,  32  L.  B  A.  (N.  S.)  639. 

In  recent  years  the  business  of  Insurance 
has  grown  to  such  an  extent  that  its  ramifi- 
cations extend  to  practically  every  phase  of 
business  In  the  commercial  world,  and  the 
necessity  for  regulation  of  the  business  has 
become  more  and  more  apparent,  until  legis- 
lation having  that  purpose  was  enacted  and 
brought  Into  review  before  the  courts,  with 
the  result  that  the  right  of  the  state  to  regu- 
late the  same  has  been  finally  determined. 
The  difficulty  of  direct  legislative  regulation 
is  equally  present  In  the  Insurance  business 
as  it  is  in  the  business  of  common  carriers. 
To  illustrate:  In  order  to  properly  prescribe 
rates  for  the  business  of  fire  insurance  that 
will  be  Just  and  reasonable,  It  beccnpes  neces- 
sary to  know  the  location  of  the  property, 
the  character  of  the  neighborhood  In  which 
it  is  situated,  whether  city,  town,  or  country, 
and.  If  in  a  town  or  dty,  the  fire  protection 
which  has  been  provided,  the  extent  of  the 
water  supply,  and  other  physical  conditions. 
It  is  necessary  to  know  the  character  of  the 
property  to  be  insured,  and.  If  a  building,  the 
size,  material  of  which  It  is  constructed,  the 
manner  of  its  construction,  the  character  of 
the  occupancy,  the  construction  and  location 
of  adjacent  buildings,  the  occupancy  and  con- 
tents thereof,  and  the  manner  in  which  the 
contents  are  stored.  All  these  matters  enter 
into  a  consideration  of  the  question  as  to 
what  rates  are  Just  and  reasonable^     It  1b 
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tbDs  seen  that  it  would  be  a  physical  impos- 
sibility for  the  Leglslataie,  which  ordinarily 
meets  bat  once  In  two  years,  and  sits  for  a 
limited  period  of  time,  and  is  composed  of 
members  from  all  of  the  varying  walks  and 
occnpationB  <rf  life,  to  make  the  necessary 
investigations,  ascertain  the  necessary  facts, 
and  prescribe  rates  that  are  Jnst  and  rea- 
sonable and  roles  and  regulations  that  would 
apply  to  the  varying  conditions  and  circum- 
stances, which  would  necessarily  have  to  be 
considered  in  the  proper  exercise  of  Its  pow- 
ers in  this  regard.  So  legislation  which  has 
delegated  this  power  to  a  board  or  other  of- 
ficials, in  connection  with  proper  statutory 
enactment,  has  been  upheld.  German  Alli- 
ance Ins.  Co.  V.  Barnes,  Supt  of  Ins.  (O.  C) 
189  Fed.  769;  German  Alliance  Ins.  Co.  v. 
Lewis,  233  U.  S.  389,  34  Sup.  Ct  612,  68  L. 
Ed.  1011,  L  B.  A.  1915C,  1189 ;  Citizens'  Ins. 
Co.  v.  CTay  et  al  (D.  C.)  197  Fed.  435;  State 
ex  rel.  Martin  v.  Howard,  96  Neb.  278, 147  N. 
W.  689. 

[4-7]  Plaintiffs  insist  that  House  Bill  No. 
70,  in  so  far  as  it  attempts  to  confer  upon  the 
state  insurance  board  power  to  supervise  and 
regulate  rates  of  insurance  and  the  granting 
and  revoking  of  insurance  agents'  license  and 
power  to  determine  the  form  of  policy  that 
should  be  used  and  to  cancel  licenses  of  the 
companies  and  agents,  is  void  because  said 
act  Is  in  conflict  with  sections  22,  23,  and  24 
of  article  6  of  the  Ckmstltution,  which  are  as 
follows: 

"Sec.  22.  Intvrance  OommUtioner^-Dutiet.— 
There  is  hereby  established  an  insurance  de- 
partment, which  shall  be  charged  with  the  exe- 
cution of  all  laws  now  in  force,  or  which  shall 
hereafter  be  passed,  in  relation  to  insurance  and 
icsurance  companies  doin?  business  in  the  state. 

"See.  23.  Inturance  Commitrioner—Tem^— 
Qualification*^— There  shall  be  elected  by  the 
qualified  electors  of  the  state,  at  the  first  general 
election  a  chief  ofGcer  of  said  department,  who 
shall  be  styled  'the  insurance  commissioner,' 
whose  term  of  office  shall  be  four  years:  Pro- 
vided, that  the  first  term  of  the  insurance  com- 
missioner, so  elected,  shall  expire  at  the  time  of 
the  expiration  of  the  term  of  office  of  the  first 
Governor  elected.  Said  insurance  commissioner 
shall  be  at  least  twenty-five  years  of  age  and 
•well  versed  in  insurance  matters. 

"Sec.  24.  Inturance  Commit$ionei^— Addition- 
al Duties. — ^The  insurance  commissioner  shall 
give  bond,  perform  such  duties,  and  possess  such 
other  qualifications  as  may  be  prescribed  by 
law." 

The  argument  is  made  that,  because  section 
23  provides  for  the  election  of  an  Insurance 
commissioner,  who  shall  be  "the  chief  officer 
of  said  department,"  thereby  the  Legislature 
is  prohibited  from  creating  other  and  addi- 
tional offices  Ih  said  department  than  that  of 
insurance  commissioner,  and  imposing  duties 
upon  such  additional  officers,  unless  they  be 
subordinate  to  the  Insurance  commissioner, 
and  plaintiffs  dte  in  support  of  this  argument 
many  cases  in  which  were  applied  the  rule 
that,  where  an  office  is  created  by  or  imbed- 
ded in  the  Constitution,  and  the  duties  there- 
of are  defined  by  that  Instrument,  or  where 
the  (^ce  antedated  the  Constitution,  and  its 


duties  were  enumerated  by  the  statute  at  the 
time  the  Constitution  was  adopted,  or  where 
the  office  owed  its  origin  to  the  common  law, 
and  had  certain  well-recognized  duties  at- 
tached thereto,  or  inherently  connected  there- 
with, or  forming  a  substantial  part  thereof, 
it  was  not  within  the  power  of  the  Legisla- 
ture to  transfer  such  duties  to  an  office  of  its 
own  creation  or  to  an  officer  selected  and 
chosen  in  a  manner  different  from  that  by 
which  the  constitutional  officer  was  named. 
Conceding  the  correctness  of  the  rule  con- 
tended for,  it  cannot  have  any  controlling  ap- 
plication here,  because  by  section  22  of  arti- 
cle 6  an  insurance  department  is  created, 
which  is  charged  with  the  execution  of  all  laws 
not  In  force  or  that  may  be  hereafter  passed  in 
relation  to  insurance  and  insurance  companies 
doing  business  in  the  state,  and  no  duties  are 
prescribed  by  the  Constitution  for  the  insur- 
ance commissioner,  but,  on  the  contrary,  by 
section  24  it  is  expressly  provided  that  he 
shall  perform  such  duties  as  may  be  prescrib- 
ed by  law,  thereby  indicating  an  intention 
upon  the  part  of  the  people  to  leave  to  the 
Legislature  the  determination  of  what  duties 
should  be  imposed  upon  the  commissioner,  but 
expressly  asserting  an  intention  that  the  ex- 
ecution of  all  laws  how  In  force  or  which 
should  hereafter  be  passed  should  be  execut- 
ed by  the  Insurance  department  The  argu- 
ment is  made  that  the  commissioner  is  the 
department  This  argument  does  not  appear 
to  be  sound ;  for,  if  it  had  been  the  intention 
of  the  people  in  adopting  the  Constitution  to 
prohibit  the  creation  of  any  other  officers  in 
this  department,  it  would  have  been  an  easy 
matter  to  say  so  and  to  have  created  only  the 
office  of  Insurance  commissioner,  and  not  to 
have  created  the  insurance  department  The 
fact  that  the  department  was'  created  and 
that  the  commissioner  was  designated  as  the 
chief  officer  would  imply  on  the  contrary  per- 
mission to  add  other  officers  to  the  depart- 
ment, and  the  department  so  constituted,  as 
distinct  from  the  insurance  commissioner, 
should  be  charged  with  the  execution  of  the 
laws  upon  the  subject  of  Insurance.  In  deter- 
mining the  effect  to  be  given  to  the  words, 
"chief  officer,"  as  applied  to  the  commission- 
er, we  are  not  aided  by  citation  to  any  au- 
thorities where  a  similar  question  has  been 
considered  by  the  courts,  nor  in  ovir  investiga- 
tions have  we  found  any.  .We  therefore  turn 
to  the  Constitution  and  the  laws  in  force  at 
the  time  of  its  adoption  in  order  to  ascertain, 
If  possible,  the  effect  to  be  given  to  these 
words  as  used  in  the  connection  Indicated. 
Section  3942,  Stat  1893,  being  section  4715, 
Rev.  Laws  1910,  provides  that  a  summons 
against  a  corporation  may  be  served  upon  the 
president,  mayor,  chairman  of  the  board  of 
directors  or  trustees,  or  other  chief  officer 
of  such  corporation,  and,  in  the  event  its 
chief  officer  is  not  found  in  the  county,  upon 
certain  other  officers  designated  therein. 
Here  the  president,  mayor,  or  chairman  of 
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the  board  of  directors  or  trustees  Is  referred 
to  as  tbe  chief  officer  of  snch  corporation, 
but  no  one  would  contend  that  such  officer 
was  the  only  officer  of  such  corporation,  or 
that  he  possessed  supreme  power  as  such. 
Section  6,  art.  %,  provides  for  the  election  of 
a  Chief  Justice  of  tbe  Supreme  Court,  whose 
duties  are  well  known.  Section  2,  art  6,  pro- 
vides that  the  supreme  e:tecutlve  power  of 
the  state  shall  be  vested  in  a  chief  magis- 
trate, who  shall  be  styled  the  Oovernor  of 
the  state  of  Oklahoma,  but  the  Constitution 
created  other  officers  in  the  executive  depart- 
ment, and  conferred  upon  them  certain  pow- 
ers and  duties  Independent  of  the  Governor, 
and  has  provided  for  the  creation  of  certain 
boards  of  which  the  Governor  is  a  member 
with  the  same  authority  as  any  other  member 
of  the  board,  as  may  be  noted  in  the  follow- 
ing instances:  Commissioners  of  the  land  of- 
fice (article  6,  |  82) ;  state  board  of  equaliza- 
tion (article  10,  |  21) ;  state  board  of  educa- 
tion (article  13.  f  6).  And  tbe  Legislature  in 
various  instances  has  created  certain  boards 
and  commissions  of  which  the  Governor  is  a 
member,  iMJSsesBlng  like  powers  and  duties  as 
any  other  member ;  for  example:  State  game 
and  fish  commission  (section  3293,  Bev.  Laws 
1910).  By  section  6779,  Rev.  Laws  1910,  the 
state  treasurer,  by  and  with  the  consent  of 
the  Governor  and  Attorney  General,  is  au- 
thorized to  select  depositories  of  the  public 
funds,  and  the  three  officials  named  are  au- 
thorized to  approve  securities  offered  for  such 
deposits.  So,  by  chapter  6,  Sesa  Laws  1907- 
08,  p.  125,  the  Governor  was  created  a  mem- 
ber of  the  state  banking  board.  The  law  cre- 
ating the  banking  board,  providing  for  insur- 
ance of  deposits,  was  under  consideration  by 
the  court  and  its  validity  sustained  in  State 
ex  reL  West  v.  Farmers'  Nat  Bank  of  Gush- 
ing, 150  Pac.  212  -,  Noble  State  Bank  v.  Has- 
kell, 22  OkL  48,  97  Pac.  590. 

Here  we  have  constitutional  and  legislative 
construction  of  similar  terms  which  sui)port 
our  conclusion  in  the  present  instance.  The 
powers  and  duties  of  the  various  executive 
officers,  with  three  exceptions,  are  defined  In 
the  Constitution,  and  in  the  following  cases 
provision  is  made  tliat  additional  duties  may 
be  prescribed  by  law:  Article  14,  creating  a 
banking  department  and  placing  same  under 
the  control  of  the  bank  commissioner;  also 
section  17,  art  6,  prescribing  certain  duties 
to  t>e  performed  by  the  secretary  of  state, 
and  wlilcb  further  provides:  "He  shall  per- 
form such  other  duties  as  shall  be  prescribed 
by  law."  In  article  6,  i  19,  creating  the  of- 
fice of  state  examiner  and  inspector,  certain 
duties  are  prescribed,  and  it  is  then  provided: 
"Other  duties  and  powers  may  be  added  by 
law."  Article  6,  ff  28,  29,  creates  the  office 
of  commissioner  of  diarltles  and  corrections, 
prescribing  certain  duties,  and  by  8ecti<m  30 
it  is  provided  that  the  Legislature  shall  have 
the  power  to  alter,  amend,  or  add  to  the  du- 
ties or  fftant  additional  authori^  to  sndi 


commissioner.  In  tbe  provisions  in  reference 
to  the  commissioner  of  labor  and  chief  mine 
inspector  no  duties  are  prescribed  for  them 
by  the  Constitution,  the  provision  as  to  their 
duties  being  similar  to  that  in  the  case  of  the 
insurance  ccnnmlssloner,  thus  leaving  to  the 
Legislature  to  prescribe  what  duties  shall 
be  performed  by  such  officers.  The  right  of 
the  Legislature  to  create  an  office  and  to  pre- 
scribe the  powers  and  duties  thereof  is  one 
that  la  not  open  to  question  in  the  absence  ^f 
any  constitutional  limitation.  By  article  6,  | 
36,  it  is  provided: 

"Scope  of  Authority  of  the  LegitJatur«.—Tii9 
authority  of  the  Legislature  shall  extend  to  all 
rightful  subjects  of  legislation,  and  any  specific 
grant  of  authority  in  this  Constitution,  upon 
any  subject  whatsoever,  shall  not  work  a  re- 
striction, limitation,  or  exclusion  of  such  au- 
thority upon  the  same  or  any  other  subject  or 
subjects  whatsoever." 

That  the  creation  of  an  office  and  the  pre- 
scribing of  its  duties  and  powers  is  a  right- 
ful subject  of  legislation  is  stated  in  29  Cya 
1368.  The  office  of  fire  marshal  was  created 
by  chapter  46,  Sess.  Laws  1910-11,  p.  114,  and 
by  that  act  he  was  required  to  report  to  the 
insurance  commissioner,  and  his  salary  and 
expenses  were  to  be  paid  out  of  a  special  tax 
upon  the  gross  premium  receipts  of  fire  in- 
surance companies.  Thus  it  is  seen  that  the 
fire  marshal  was  already  an  officer  of  the  in- 
surance department  Bouse  Bill  No.  70, 
which  creates  the  insurance  board,  names  the 
insurance  commissioner  and  flre  marshal  as 
two  of  its  members,  and  provides  for  the  ap- 
pointment of  a  third  member  of  tbe  board, 
designated  as  secretary,  whose  duties  have 
reference  to  insurance,  and  nothing  else. 
The  board  Is  therefore  a  part  of  the  Insur- 
ance department  and  includes  in  its  person- 
nel all  the  officers  of  that  department  as  now 
constituted,  and  the  duty  of  executing  tbe 
laws  relating  to  insurance  is  rightfully  impos- 
ed upon  the  board.  The  insurance  commis- 
sioner, as  such,  did  not  exist  at  the  time  of 
the  adoption  of  the  Constitution,  but  the  sec- 
retary of  state  was  by  section  6553,  Wilson's 
Rev.  &  Ann.  Stat,  required  to  discharge  cer- 
tain duties  under  then  existing  laws  in  refer- 
ence to  insurance.  He  was  not  authorized  to 
regulate  rates  of  insurance  companies,  nor 
in  the  main  discharge  the  duties  imposed  by 
House  Bill  No.  70  upon  said  insurance  board. 
Therefore  it  cannot  be  said  that  the  act  in 
question  comes  within  the  rule  of  tbe  author- 
ities relied  uimn  by  plaintiffs;  and  the  said 
act  Is  not  unconstitutional  in  the  respects  un- 
der consideration.  Even  though  the  duties 
imposed  upon  the  insurance  board  by  House 
Bill  No.  70  had  been  a  part  of  the  duties  of  the 
superintendent  of  insurance  at  the  time  of 
the  adoption  of  the  Constitution,  it  was  with- 
in the  power  of  the  people  to  redistribute  the 
executive  powers  of  the  state  government  in 
any  manner  they  saw  fit  and  to  confer  the 
duty  of  enforcing  the  laws  relating  to  insur- 
ance upon  the  Insurance  department  instead 
of  an  insurance  commissioner,  as  they  have 
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d<me  by  that  tDstnunent,  and  previous  condi- 
tions existing  In  Oklalioma  Territory,  had 
they  iieen  different,  coold  not  have  the  effect 
of  preventing  the  ezerdse  of  such  power  nor 
have  any  weight  with  the  court,  except  as 
they  may  have  be^  considered  in  framing 
the  Constitution. 

There  is  nothing  in  the  provi^ons  of  article 
9,  I  19,  of  the  Constitution  that  prevents  the 
enactment  by  the  Legislature  of  the  act  under 
conadderatlon.  That  portion  of  the  section 
cited  declares  that: 

"The  commission  may-|>e  vested  with  ludi  ad- 
ditional powers,  and  charsed  with  such  other  du- 
ties (not  inconsistent  with  this  Oonstitudon)  as 
may  be  prescribed  by  law,  in  connection  with 
the  visitation,  regulation,  or  control  of  corpora- 
tions, or  with  the  prescribing  and  enforcing  of 
rates  and  charges  to  be  observed  in  the  conduct 
of  any  boainess  where  the  state  has  the  right  to 
prescribe  the  rates  and  cliarges  in  connectlMi 
therewith.    •    •    *" 

It  is  apparent  tliat  the  power  to  regulate 
the  rates  and  business  of  Insurance  was  not 
by  the  provision  quoted  delegated  to  the  Cor- 
poration Commission,  nor  has  the  Legisla- 
ture, under  the  authority  therein  given  to 
delegate  such  powers,  seen  fit  to  do  so,  and 
the  mere  tact  that  apedflc  authority  is  con- 
ferred upon  the  Legislature  to,  vest  the  com- 
mission with  such  additional  powers  and  du- 
tleB  does  not  deprive  the  Legislature  of  au- 
thority to  pass  a  law  which  is  complete  in  It- 
self, regulating  the  business  of  insurance, 
and,  in  order  to  insure  a  practical  operation 
of  the  law,  delegating  to  the  insurance  board 
administrative  authority  to  make  the  neces- 
sary investigations,  ascertain  the  necessary 
facta,  and  prescribe  such  reasonable  rules 
and  regulations  as  may  be  necessary,  when, 
as  in  this  case,  a  review  of  the  orders  of  the 
board  In  this  regard  is  provided  for  in  the 
Supreme  Court.    Article  6, 1 86,  Constitntion. 

[I]  Various  provisions  of  the  act  are  at- 
tacked liecause  it  is  said  the  subjects  therein 
embraced  are  not  included  vrithin  the  titla 
nie  provisions  under  consideration  in  this 
respect  all  have  reference  to  the  regulation  of 
the  trastness  of  insurance  and  insurance  com- 
panies and  thdr  agents.  The  argument  is 
made  that  the  title  of  the  act  is  not  sufficient- 
ly broad  to  justU^  legislation  of  this  charac- 
ter,   me  title  of  the  act  is  as  follows: 

"An  act  creating  a  state  insurance  board,  pro- 
viding for  the  regulation  and  control  of  rates  of 
premiums  on  insurance  and  to  prevent  discrim- 
inations therein,  and  the  granting  and  revoking 
insurance  agents'  license  and  repealing  an  laws 
or  imrtB  of  laws  in  conflict  herewith,  and  declar- 
ing an  emergency." 

This  title  is  sufficient  to  include  within  its 
terms  a  law  generally  regulating  the  business 
of  insurance,  insurance  companies,  and  insur- 
ance agenta  In  Conn.  Mut  Life  In&  Co.  v. 
State  Treas.,  31  Mich.  6,  the  title  of  the  act 
was  "An  act  to  establish  an  insurance  bu- 
reau." In  determining  that  the  provisions  of 
the  act  there  were  within  the  title,  tbe  court 
■aid: 


"In  declaring  in  the  language  of  the  title  that 
the  act  was  one  'to  estatjUsh  an  insurance 
bureau,'  the  Legialatnre  moat  be  understood  as 
saying  that  it  was  made  up  of  such  provisions 
and  details  as  were  deemed  suitable  for  the  ob- 
ject I  and  under  such  title,  and  in  keeping  with, 
and  m  furtherance  of,  the  single  object  expressed,  • 
it  was  competent  to  go  further  than  to  enact 
mere  organic  provisions.  It  was  certainly  ad- 
missible to  indude  any  just  and  pertinent  regu- 
lations respecting  the  course  of  action  to  be  ob- 
served by  the  bureau  as  a  state  agency  towards 
those  engaged  in  the  business  of  insurance;  and 
it  was  eciually  admissible  to  include  any  jost  and 
appropriate  provisions  for  prescribing  the  daty 
due  to  the  state  in  the  matter  of  taxation  from 
insurance  companies.  The  fundamental  prin- 
ciple of  the  law  was  the  marking  out  the  recip- 
rocal rights  and  duties  of  the  state  and  those 
carrying  on  insurance,  and  to  provide  the  ma- 
cUnery  for  administration,  in  so  far  as  the  state 
by  a  political  agency  might  properly  supervise." 

This  opinion  was  concurred  In  by  Mr.  Jus- 
tice Gooley,  author  of  an  able  work  on  Con- 
stltutlonai  Limitations. 

In  the  case  of  State  v.  Matthevrs,  44  Mo. 
523,  the  title  of  an  act  under  consideration 
was  "An  act  to  create  an  insurance  depart- 
ment," and  in  sustaining  the  validity  of  the 
act  therein  involved  the  court  said: 

"The  act  'to  create  an  insurance  department' 
defines  the  duties  and  powers  of  the  superin- 
tendenL  It  invests  liim  with  certain  authority 
and  power  necessary  to  enable  him  effectively 
to  execute  and  enforce  the  law,  and  make  it 
subserve  the  object  for  which  it  was  passed. 
For  the  purpose  of  obtaining  information  and 
thoroughly  understanding  the  condition  of  in- 
surance companies,  they  were  required  to  fur- 
nish him  with  certain  statements  and  facts: 
and  a  refusal  to  comply  with  tiiat  duty  was 
made  a  misdemeanor.  Therefore,  whenever  they 
fail  to  comply  with  or  violate  the  provisions 
of  the  said  thirteenth  section,  they  are  liable 
to  Im  proceeded  against  for  a  misdemeanor. 
*  *  *  So  in  the  organization  of  the  insur- 
ance department  it  was  necessary,  in  order  to 
carry  out  the  act,  to  empower  the  saperintend- 
ent  to  do  certain  things;  but  the  imwer  would 
have  been -fruitless  without  authority  to  enforce 
it.  To  say  that  a  separate  chapter  must  be  en- 
acted for  every  provision  in  the  framework  of 
a  law,  with  a  distinct  title,  would  t>e  almost  im- 
possible and  wholly  ridiculous." 

The  title  of  the  act  involved  in  Hickman  v. 
State,  62  N.  J.  Lew,  499,  41  Atl.  942,  was  "An 
act  to  provide  for  the  incorporation  and  regu- 
lation of  Insurance  companies,"  and  it  was 
held  in  that  case  that  the  title  warranted  leg- 
islation regulating  the  business  in  that  state 
of  foreign  insurance  companies  and  the  pros- 
ecution of  their  agents  for  unlawfully  trans- 
acting business  in  tiielr  behalf.  So  in  the 
case  of  State  v.  Twining,  78  N.  J.  Law,  688,  64 
Atl.  1073,  1136,  under  an  act  entitled  "An  act 
concemlng  trust  companies^"  it  was  held 
that  the  title  was  sufficiently  broad  to  include 
within  the  object  of  the  act  legislation  includ- 
ing not  only  trust  companies,  but  also  safe 
deposit  and  trust  companies  exercising  trust 
powers,  and  any  regulation  deemed  proper 
to  enforce  the  provisions  of  the  act  by  penal- 
ties or  prosecution.  In  the  case  of  People  v. 
Superior  Court,  100  CaL  106,  84  Paa  492,  the 
title  of  the  act  was  "The  Bank  Commission- 
er's Act,"  and  It  was  held  to  be  sufficiently 
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goieral  In  Ite  scope  to  warrant  legislation 
regulating  the  banking  business  and  provi- 
sions for  the  enforcement  thereof. 

The  rule  in  this  state  with  reference  to  the 
title  of  an  act  was  stated  in  City  of  Pond 
Creek  r.  Haskell,  21  OkL  711,  97  Pac.  S38,  as 
follows: 

"Under  this  clanse  of  the  Constitation,  the  ti- 
tle of  a  bill  may  be  very  general,  and  need  not 
specify  every  clauBe  in  the  statute,  it  being  suffi- 
cient if  they  are  all  referable  and  cognate  to 
the  subject  expressed;  and,  when  the  subject  is 
expressed  in  general  terms,  everything  which  is 
necessary  to  make  a  complete  enactment  in  re- 
gard to  it,  or  which  results  as  a  complement  of 
the  thought  contained  in  the  general  expression,' 
is  included  in  and  authorized  by  it" 

See,  also,  In  re  CSounty  Com'rs,  7th  Jud. 
Dlst,  22  OkL  435,  98  Pac.  557;  State  r. 
Hooker,  22  OkL  712,  98  Pac.  964;  Holcomb 
V.  C,  K.  I.  A  P.  R.  Co.  27  OkL  667,  112  Pac. 
1023;  Coyle  v.  Smith  et  al.,  28  Okl.  121.  113 
Pac.  944 ;  Blnion,  Sheriff,  v.  Okl.  Gas  &  Elec. 
Co.,  28  Okl.  356,  114  Pac.  1096;  Jefferson  t. 
Toomer,  28  Okl.  658,  115  Pac.  793;  Rea, 
County  Clerk,  v.  State,  29  Okl.  708,  119  Pa& 
235;  Leatfaerock  t.  Lawter,  147  Paa  324 
(not  yet  officially  reported);  E>z  parte  Ambler 
(Cr.  App.)  148  Pac.  1061  (not  yet  officially 
reported). 

The  fact  that  penalties  are  imposed  for 
violation  of  the  provisions  of  the  act  does 
not  render  these  sections  void  as  being  with- 
out the  title;  for  it  would  be  a  natural  com- 
plement to  the  act  retrulating  the  business  of 
insurance  to  Include  any  Just  and  proper 
provisions  for  enforcing  the  duties  Imposed 
upon  the  persons  and  companies  affected, 
and  to  prescribe  penalties  for  the  violation 
thereof.  Plumb  v.  Christie,  103  Ga.  700,  30 
S.  a  759,  42  L.  R.  A.  181;  State  v.  Mat- 
thews, supra;  State  v.  Bemhdm,  19  Mont 
512,  49  Pac  441 ;  Gothard  v.  People,  32  Colo. 
11,  74  Pac.  890;  Hartford  Fire  Ins.  CV>.  v. 
Raymond,  Ins.  Com'r,  70  Mich.  485,  38  N.  W. 
474.  And  it  is  also  permissible  to  make  the 
provisions  of  said  act  applicable  to  the  agents 
of  the  companies  affected,  and  requiring 
obedience  apon  their  part  to  said  law,  and 
prescribing  punishment  for  a  violation  there- 
of It  cannot  be  said  that  such  provisions  in- 
terfere with  the  right  of  contract  or  deprive 
the  agents  affected  of  property  without  dne 
process  of  law.  Corporations  organized  un- 
der the  laws  of  other  states  to  engage  in 
and  carry  on  the  business  of  insurance  can- 
not carry  on  said  business  in  this  state  with- 
out permission  from  the  state,  express  or  Im- 
plied, nor  have  they  any  right  to  take  risks 
or  transact  such  business  In  this  state  with- 
out first  having  complied  with  the  laws  of 
the  state.  It  has  been  repeatedly  held  that 
corporations  of  one  state  have  no  right  to 
exerdsel  their  franchises  in  another  state 
without  the  consent  of  the  state  and  upon 
such  terms  as  may  be  imposed  by  the  state 
in  which  their  business  Is  carried  on,  not 
inconsisteni)  with  the  federal  Constitution; 
such  conditions  being  within  the  discretion 


of  the  Lieglslature.  The  authorities  upon  this 
point  are  collected  in  the  second  vcdume  of 
the  Digest  of  United  States  Supreme  Ooart 
Reports,  published  by  the  Lawyers'  Co-opera- 
tive Publishing  Company,  under  the  title 
"Corporations"  (section  761).  Such  corpora- 
tions mnst  act  through  agents,  and  the  pen- 
alties of  a  restrictive  statute  affecting  them 
may  fairly  be  visited  upon  their  agents. 
Such  provision  is  incidental  to  the  general 
object  of  the  regulation  of  the  business  of 
insurance,  and,  if  this  power  be  denied,  the 
regulation  becomes  IneffectoaL  Hickman  v. 
State,  62  N.  J.  Law,  603,  41  AtL  942;  State 
V.  Morgan,  2  S.  D.  32,  48  N.  W.  314;  Insur- 
ance Co.  T.  Raymond,  70  Mich.  485,  38  N. 
W.474. 

It  was  not  necessary  that  the  provision 
authorizing  appeal  should  be  expressed  in  the 
title;  such  provision  being  Incidental  to  and 
a  necessary  requisite  to  the  regulation  in- 
tended, preserving  to  the  companies  and  in- 
dividuals affected  the  right  to  a  review  in 
the  courts  of  any  order,  rule,  or  regulation 
that  might  be  prescribed  by  the  insurance 
board.  Ex  parte  Ambler  (Cr.  App.)  148  Pac. 
1061.  The  general  scope  and  purpose  of  the 
act  being  to  regulate  the  business  of  insur- 
ance, and  the  various  provisions  being  cog- 
nate to  the  subject,  and  properly  connected 
therewith  and  necessary  to  an  effectual  reg- 
ulation, such  as  is  intended  by  said  act,  we 
think  the  title  thereof  was  sufficient  to  em- 
brace within  its  general  scope  the  various 
provisions  challenged.  Section  19  Is  assail- 
ed upon  the  theory  that  It  is  class  legisla- 
tion and  an  unjust  discrimination  between 
classes  of  companies  therein  enumerated. 
Tills  question  was  involved  in  the  case  of 
German  Alliance  Jua.  0>.  v.  Lewis,  supra, 
where  complainant  attacked  the  statute  of 
Kansas  as  dlacrlmlnatlng  against  comfriain- 
ant  because  it  excluded  from  its  provisions 
Farmers'  Mutual  Insurance  C^mpfmies  or- 
ganized and  doing  business  under  the  laws 
of  that  state,  and  insuring  only  farm  prop- 
erty. In  holding;  adversely  to  this  conten- 
tion, the  court  said: 

"There  are  special  proviaiona  in  the  statutes 

of  Kansas  for  the  organization  of  co-operative 
comi>anies,  and,  if  the  statute  under  review  dis- 
criminates between  them,  the  German  Alliance 
Company  cannot  avail  itself  of  the  discrimina- 
tion. A  citation  of  cases  is  not  necessary,  nor 
for  the  general  principle  that  a  discrimination  is 
vaUd  if  not  arbitrary,  and  arbitrary  in  the  legis- 
lative sense — that  is,  outside  of  that  wide  dis- 
cretion which  a  I^e^slature  may  exercise.  A 
legislative  classification  may  rest  on  narrow  dis- 
tinctions. Legislation  is  addressed  to  evils  aa 
they  may  appear,  and  even  degrees  of  evil  may 
detennine  its  exercise.  Ozan  Lumber  Co.  v. 
Union  County  Nat.  Bank,  202  U.  S.  623,  26  Sup. 
Ct.  768,  50  L.  Ed.  1176.  There  are  certainly 
differences  between  stock  companies,  such  as 
complainant  is,  and  the  mutual  companies  de- 
scribed in  the  bill,  and  a  recognition  of  the  dif- 
ferences we  cannot  say  is  outside  of  the  consti- 
tutional power  of  the  Legislature.  Orient  Ins. 
Co.  V.  Daggs.  172  U.  S.  557.  19  Sup.  Ot  281,  43 
li.  Ed.  552.'' 
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A  similar  classification  was  upheld  In 
ClUzens'  Insurance  Co.  t.  Clay  et  al.,  supra, 
where  the  Kentucky  state  Insurance  rate  law 
excepted  from  Its  operation  purely  mutual 
or  proflt-shailng  companies,  or  co-operative 
companies  not  operating  for  profit,  and 
church  Insurance  companies.  The  ohjection 
that  the  section  mentioned  is  class  leglsla- 
tlou  cannot  be  sustained.  ' 

Subdivision  0  of  section  10,  which  pro- 
vides a  penalty  for  any  Insurance  company, 
foreign  or  domestic,  requiring  any  person 
as  a  condition  precedent  to  hia  appointment 
as  agent  or  retaining  an  agency  for  said  com- 
pany to  refuse  or  surrender  the  agency  of  any 
domestic  Insurance  company,  is  assailed  as 
being  in  contravention  of  section  2,  art  2,  of 
the  Constitution,  which- provides: 

"All  persona  have  the  inherent  right  to  life, 
liberty,  the  pursuit  of  happiness,  and  the  enjoy- 
ment of  the  gains  of  their  own  industry." 

And  a  portion  of  section  12  is  also  assail- 
ed as  being  an  infringement  of  the  rights  of 
an  insurance  agent,  granted  to  him  by  said 
section  of  the  Constitution.  Upon  this  ques- 
tion it  is  sufficient  tb  say  that  plalntifr  is 
not  in  position  to  raise  these  objections  to 
the  sections  challenged,  and  therefore  we  will 
not  consider  same  for  this  reason.  Bea  t. 
State,  29  OkL  708,  110  Pac.  235 ;  RoberUon 
et  al.  V.  Board  of  Commissioners,  14  Okl. 
407,  79  Pac.  97;  Stlne  v.  Lewis,  Sheriff,  et 
al.,  33  Okl.  616,  127  Pac.  396. 

[•]  Complaint  is  also  made  of  the  action 
of  the  insurance  board  in  refusing  to  ap- 
prove the  form  of  policy  submitted  by  plain- 
tiff because  same  appears  to  be  a  Joint  pol- 
icy Issued  by  it  and  another  company,  and 
has  Indorsed  on  the  illng  back  thereof  in 
large  letters  the  words  "PHILADELPHIA 
LNDERWttlTEKS'  DEPARTMENT,"  and 
immediately  following  and  In  connection 
therewith,  but  in  small  letters,  the  words 
"Of  Both  Companiea"  It  does  not  appear 
from  the  pleadings  or  evidence  that  plaintiff 
has  used  or  will  use  such  form  of  irallcy 
without  the  approval  of  the  doard,  and  there- 
fore there  is  no  cause  for  interference  until 
a  case  shall  be  presented  where  actual  re- 
lief may  be  granted.  Plaintiff  is  not  entitled 
to  the  relief  demanded,  for  the  additional 
reason  that,  the  act  conferring  authority  up- 
on the  insurance  board  to  act  in  the  prem- 
ises being  valid,  and  provision  being  made 
therein  for'  an  appeal  to  this  court,  the  plain- 
tiff Is  not  entitled  to  resort  to  a  court  of 
equity  for  injunctive  relief,  but  must  pursue 
the  remedy  provided  by  the  statute,  which 
in  this  case  appears  to  us  to  be  plain,  speedy, 
and  adequate.  EUls  v.  Akers  et  al.,  32  Okl. 
96,  121  Pac.  258;  Harris' et  aU  ▼.  Smiley,  36 
OkL  88,  128  Pac.  276. 

For  the  foregoing  reasons,  the  order  of 
the  trial  court  denying  the  temporary  in- 
junction is  aflirmed.  All  the  Justices  con- 
cur. 


(4S  Okl.  6431 
INSURANCE   CO.    OF   NORTH   AMERICA 
et  al.  V.  WELCH,  State  Insurance 
Com'r.     (Na  7682.) 

(Supreme  Court  of  Oklahoma.     Nov.  9,  1915. 
Rehearing  Denied  Jan.  4,  1916.) 

fSpUalut  (y  the  Court.) 

Mandavus  4=>87— Insurarck  Aobnts — Dxrrr 
TO  IssuK  Licenses— Mandaitus. 

Under  tlte  nrovisions'of  chapter  174,  Sees. 
Laws  1915,  p.  840,  the  duty  of  issuing  licenses 
to  insurance  agents  is  imposed  upon  the  state 
insurance   board,   and   mandamus   will   not   bei 
awarded  against  the  insurance  commissioner  di-' 
recting  him  to  issue  sudi  license. 
'[Ed.  Note.— For  other  cases,  see  Mandamus, 
Cent  Dig.  H  189-194;  Dec.  Dig.  «=987.] 

Error  from  District  Court,  Oklahoma  Coun- 
ty;- Edward  Dewes  Oldfleld,  Judge. 

Mandamus  by  the  Insurance  Company  of, 
North  America,  a  corporation,  and  others 
against  A.  L.  Welch,  Insurance  Commission- 
er of  the  State  of  Oklahoma.  Judgment  for 
defendant,  and  plaintiffs  bring  error.  Af- 
firmed. 

Burwell,  Crockett  &  Johnson,  of  Oklahoma 
City,  for  plaintiffs  in  error.  S.  P.  Freellng, 
Atty.  Gen.,  and  J.  H.  Miley  and  Smith  C. 
Matson,  Asst  Attys.  Gen.,  for  defendant  in 
error. 


HARDY,  J.  This  is  an  action  by  the  plain- 
tiff Insurance  Company  of  North  America 
and  certain  of  its  agents  for  the  purpose  of 
comi>elllng  A.  L.  Welch,  Insurance  commis- 
sioner of  the  state  of  Oklahoma,  to  issue  to 
such  agents  licenses  authorizing  them  to  rep- 
resei)t  the  plaintiff  compEmy  and  issue  poli- 
cies on  its  behalf.  The  petition  alleged  that 
the  plaintiff  had  I)een  licensed  to  do  busi- 
ness in  the  state  of  Oklahoma  for  the  year 
1915,  and  had  in  all  matters  and  things  com- 
plied with  the  laws  of  the  state  and  with 
the  insurance '  department  thereof,  and  that 
certain  persons  named  in  its  t)etitlon  and  in 
an  exhibit  attached  thereto  had  been  appoint- 
ed by  it  as  its  agents  in  this  state  for  the 
year  1915,  which  list  of  agents  had  been 
filed  with  the  Insurance  department  of  the 
state  and  with  the  defendant  as  insurance 
commissioner;  that  the  necessary  fees  had 
been  tendered,  setting  forth  compliance  with 
all  of  the  provisions  of  the  law  in  reference 
to  the  appointment  and  licensing  of  agents 
on  behalf  of  plaintiff  and  Its  agents ;  that  it 
had  requested  the  defendant,  as  insurance 
commissioner,  to  issue  said  licenses,  which 
he  had  refused  to  do. 

Upon  filing  the  petition  an  alternative  writ 
of  mandamus  was  issued  and  served  upon 
the  defendant,  who  within  due  time  filed  his 
answer  and  return.  Justifying  himself  under 
the  provisions  of  House  Bill  No.  70,  contend- 
ing that,  under  said  law,  the  authority  and 
power  to  issue  licenses  to  agents  of  insurance 
companies  was  vested  in  the  state  insurance 
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board,  and  that  defendant  bad  no  aatboiity 
under  said  law  to  do  so. 

At  tbe  trial  It  yrtla  admitted  that  defend- 
ant, Welch,  had  refused  to  issae  the  licenses 
to  the  agents  named,  and  at  the  close  of  the 
trial  Jadgment  was  rendered  for  tbe  defend- 
ant Motion  for  new  trial  filed  and  overmled, 
and  exceptions  saved,  and  plaintiffs  bring  er- 
ror. The  determination  of  this  case  is  con- 
trolled by  the  decision  in  Insurance  Co.  of 
North  America  et  ftl.  t.  Welch,  Insurance 
CommissioDer,  et  aL  (No.  7581)  164  Pac.  48, 
this  day  decided. 

By  the  proTlslons  of  diapter  174,  Sess. 
Laws  1915,  p.  340,  tbe  power  and  duty  to  li- 
cense insurance  agents  is  conferred  upon  the 
state  insurance  board;  and,  having  deter- 
■mined  this  act  to  be  a  valid  exercise  of  legis- 
lative authority,  it  follows  that  the  defendant 
as  insurance  commissioner  is  without  author- 
ity to  Issue  the  licenses  demanded  by  plain- 
tiffs, and  no  duty  is  imposed  upon  blm  to  do 
so,  as  Bald  licenses  should  be  Issned  by  the 
state  insurance  board. 

The  Judgment  of  the  trial  court  refusing 
the  writ  of  mandamus  is  therefore  affirmed. 

(54  Okl.  531) 

FREEMAN  v.  STATE  BOARD  OF  B£Ea>. 

ICAL  EXAMINERS.     (No.  6854.) 

(Supreme  Court  of  Oklahoma.    Dec  7,  1916. 

Rehearing  Denied  Jan.  11,  1916.) 

(Syllahu»  hy  the  Court.) 

1.  Pbtsioians  and  Suboeons  «=»11— Revo- 
cation OF  License  —  Pboceedinqs  —  Pab- 

TI£S. 

The  state  la  not  a  necessary  party  to  a 

proceeding  before  the  state  board   of  medical 

ezaminen  to  revoke  the  license  of  a  physician. 

[Ed.   Note. — For  other  cases,  see  Physicians 

and  Surgeons,  Cent  Dig.  (  15;   Dec.  Dig.  «=» 

2.  Phtsicians  and  Subqeons  «=»10— "TIh- 

PBOFESSIONAI.  CONDUCT"— "INCOBABUB  DIS- 
EASE." 

In  the  second  clause  of  section  6905,  Rev. 
Laws  1910,  defining  "unprofessional  conduct" 
of  a  physician  as  •  *  •  the  obtaining  of 
any  fee  on  tbe  assurance  that  an  incurable  dis- 
ease can  be  permanently  cured,"  the  words  "in- 
curable disease"  mean  any  disease  which  has 
reached  an  incurable  stage  in  the  patient  af- 
flicted therewith,  according  to  the  then  general 
state  of  knowledge  of  the  medical  profession. 

[Ed.  Note.— For  other  cases,  see  Physicians 
and  Surgeons,  <3ent  Dig.  |  14;  Dec.  Dig.  «=> 
10. 

For  other  definitions,  see  Words  and  Phras- 
es, First  and  Second  Series,  UnprofessionaL] 

3.  Phtsicians  and  Surgeons  9=>10— Unfbo- 
rsssioNAL  Conduct— Validitt  of  Statute. 

The  second  clause  of  section  6905,  Rev. 
Laws  1910,  'is  valid,  and  defines  an  offense 
against  professional  conduct  on  the  part  of 
pnysiciaiis. 

[Ed.  Note.— For  other  cases,  see  Physicians 
and  Surgeons,  Cent  Dig.  i  14;  Dec.  Dig.  «=:> 
10.] 

4.  Phtsicians  and  Suboeons  ®=>11  — Pbo- 
CBEDiNOS  TO  Revoke  Lioense--Coicplaint. 

The  state  board  of  medical  examiners  in  a 
proceeding  before  it  to  revoke  the  license  of  a 


physician  acts  in  an  administrative,  and  not  a 
judicial,  capacity,  and  the  same  strictness  in 
pleadings  and  practice  is  not  required  before 
It  as  iMfore  a  judicial  tribnnaL  It  is  sufficient 
if  the  accused  is  informed  by  the  complaint  of 
the  wrong  charged  against  hun  and  the  particu- 
lar instances  of  its  perpetration  charged,  and 
has  an  opportunity  to  defend  against  proof  of 
such  charges,  and  the  proceedings  are  free  from 
prejudice,  fraud,  or  oppression. 

[Ed.  Note. — For  other  cases,  see  Physidana 
and  SnigeoDS,  Cent  Dig.  |  16;  Dec  Dig. 
®=»11.1 

5.  Phtsicians  and  Suboeons  ^=»11— Pbo- 
cbedinos  to  Revoke  Licensb— Evidence— 
Advebtisement. 

Ao  advertisement  published  by  a  phyeddon 
held  properly  admitted  in  evidence  against  him 
upon  a  charge  of  obtaining  a  fee  on  the  assur- 
ance that  an  incurable  disease  can  be  per- 
manently cured  by  him,  as  tending  to  prove 
the  assurance  of  permanent  cure,  where  such 
assurance  is  denied  by  the  physician. 

[Ed.  Note.— For  other  cases,  see  Phjrsicians 
and  Surgeons,  Cent  Dig.  {  16;   Dec  Dig.  «=> 

6.  Appeal  and  Bbbob  C=»1071  —  Hakmt.kbb 
Ebbob— Findings  of  Fact— Bvidknce. 

It  is  error  for  tbe  court  to  make  a  finding 
of  fact  upon  a  matter  upon  which  all  evidence 
was  excluded,  but,  where  the  other  findings  of 
the  court  are  supported  )sy  the  evidence,  and  are 
sufficient  to  sustain  the  judgment  of  the  court 
such  error  is  not  so  prejudicial  as  to  warrant  a 
reversal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Gent  Dig.  ff  4234^^4239;  Dec  Dig.  «=> 
1071.1 

7.  Phtsioiaics  and  Suboeons  <8s»11— Rxvo- 

OATION    OF   LlOENSB— SumOIXNOT    OF    EVI- 
DENCE—CSBTIOBABI. 

Evidence  considered,  and  held  to  sustain 

the  judgment  of  the  court 
[Ed.  Note.— For  other  eases,  see  Physicians 

and  Surgeons,  C«»t  Dig.  |  15;   Dec.  Dig.  «=> 

11.1 

Commissioners'  Opinion,  Division  No.  1. 
Error  from  District  Court,  Bryan  County; 
Jesse  M.  Hatchett,  Judge. 

Certiorari  by  R.  W.  Freeman  against  the 
State  Board  of  Medical  Examiners.  Writ 
quashed,  and  plaintiff  brings  error.    Affirmed. 

Hatchett  Be  Ferguson,  of  Durant,  for  plain- 
tiff in  error.  S.  P.  Freellng,  Atty.  Gen.,  and 
O.  W.  King,  Asst  Atty.  Oen.,  for  defendant 
in  error. 


RUMMONS,  CI  The  qnesttons  Involved  in 
this  appeal  raised  in  the  brief  of  plaintiff  in 
error  necessary  to  t>e  ccmsidered  consist  of 
four  propositions:  First  Is  the  state  a  nec- 
essary party  to  this  proceeding?  Second. 
Is  the  clause  in  section  6905,  Revised  Laws 
1910,  defining  "unprofessional"  conduct  of  a 
physician  as  follows:  "Second.  The  obtain- 
ing of  any  fee  on  the  assurance  that  an  in- 
curable disease  can  be  permanently  cured" — 
void  and  of  no  effect?  Third.  Whether  or 
not  the  proceedings  before  the  state  board  of 
medical  examiners  and  the  district  court 
were  regular  and  free  from  prejudicial  error? 
Fourth.  Was  the  evidence  sufficient  to  sup- 
port the  Judgment  of  the  trial  court? 
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1b»  plaintiff  in  error,  a  duly  licensed  phy- 
sician, was  Informed  against  before  the  state 
board  of  medical  examiners  upon  a  charge 
of  being  guilty  of  unprofessional  conduct 
He  was  thereafter  duly  cited  to  answer  the 
complaint,  and  did  answer  the  same,  deny- 
ing specifically  the  acts  complained  of. 
Thereafter,  at  one  of  its  regular  quarterly 
meetings,  the  state  board  heard  the  com- 
plaint, and,  after  plaintiff  In  error  Iiad  un- 
8nccei»fally  moved  to  dismiss  the  complaint, 
demurred  thereto,  and  moved  to  strike,  pro- 
ceeded to  talce  testimony  upon  the  complaint 
The  state  board  found  against  plaintiff  in 
error,  and  ordered  that  his  license  as  a  physi- 
cian be  revolted.  Thereupon  plaintiff  in  error 
filed  his  petition  in  the  district  court  of 
Bryan  county  praying  a  writ  of  certiorari  to 
issue  to  the  state  board  of  medical  examiners 
to  review  their  action  upon  the  complaint 
aforesaid.  The  writ  was  issued,  and  there- 
after the  cause  came  on  before  the  district 
court  of  Bryan  county,  and  a  trial  was  had 
to  the  court,  without  the  Intervention  of  a 
Jury,  npon  the  complaint  filed  with  the  state 
board  of  medical  examiners  and  the  answer 
of  plaintiff  in  error  thereto.  The  trial  court 
found  against  plalatlff  in  error,  and  quashed 
the  writ  of  certiorari  and  affirmed  the  actl<Hi 
of  the  state  board  of  medical  examiners. 

[1J  Plaintiff  In  error  insists  that  this  pro- 
ceeding should  have  been  dismissed  for  the 
reason  that  the  state  ot  Oklahoma  is  a  nec- 
essary party  to  a  proceeding  like  this.  We 
cannot  agree  with  this  contention  of  plain- 
tiff In  error,  lilie  case  of  Gnlley  v.  Terri- 
tory of  Oklahoma,  19  OkL  187,  91  Paa  1087, 
does  not  sustain  the  contention  of  the  plain- 
tiff In  error,  because  that  case  was  begun  and 
tried  under  the  laws  then  In  force  in  the  terri- 
tory of  Oklahoma  providing  that  the  district 
court- shall  upon  the  complaint  of  any  member 
of  the  territorial  board  of  health  have  power 
to  cancel  the  license  of  any  physician  found 
guilty,  etc.  Under  this  statute  the  proceed- 
ings to  revoke  the  license  of  a  physician  were 
judicial,  liad  to  be  commenced  upon  the  com- 
plaint of  a  member  of  the  territorial  board 
of  health,  and  were  thus  officially  controlled, 
and  the  court  rightfully  held  the  state  to  be 
a  proper  party  in  such  a  proceeding.  The 
case  of  State  v.  Betes,  84  Or.  196,  51  Pac. 
77,  52  Pac.  671,  55  Pac.  '25,  dted  by  plaintiff 
in  error,  also  fails  to  sustain  the  contention 
of  plaintiff  in  error.  In  that  case  it  was 
held  that  the  state  was  a  proper  party  In  a 
proceeding  to  revoke  the  license  of  a  physi- 
cian, and  that,  notice  of  appeal  having  been 
served  upon  the  state.  It  need  not  be  served 
upon  the  State  Board. 

Our  statutes  (secttona  6001,  6908  and  6904, 
Revised  Iaws  1910)  provide  the  procedure 
for  revoking  the  license  of  a  physician.  The 
proceeding  to  revoke  the  license  may  be  com- 
mended by  any  one  upon  a  sworn  complaint ; 
and  thereupon  it  is  the  duty  of  the  state 
board  of  medical  examiners  to  issue  citation 
to  the  party  complained  of  to  answer  within 


20  days  after  fbe  filing  of  the  complaint,  and 
to  proceed  thereafter  to  try  and  determine 
the  issues  raised. 

Section  601S,  Revised  Laws  1910,  fnrther 
provides: 

"Any  person  wlio  has  been  aggrieved  by  any 
act  rule  of  regnlation  of  said  board  shall  have 
his  right  of  action  to  have  such  issue  tried  in 
the  district  court  of  the  county  in  wldch  some 
member  of  the  board  aliall  reside." 

It  will  be  seen  ttiat  under  no  provision  of 
the  statute  does  the  state  of  Oklahoma  or 
any  official  thereof  have  exclusive  authority 
to  institute  proceedings  for  the  revocation  of 
the  license  of  a  physician,  nor  is  there  any 
authority  in  the  statute  by  which  the  state  of 
Oklahoma  can  control  such  proceedings.  The 
proceeding  may  be  Instituted  by  any  one,  and 
the  state  of  Oklahoma  or  the  Attorney  Gen- 
eral would  be  wholly  without  authority  to 
dismiss  such  proceeding  or  cause  it  to  be 
discontinued.  Therefore  we  are  of  the  opin- 
ion that  wliile  the  state  of  Oklahoma, 
through  its  Attorney  General,  might  appro- 
priately institute  such  a  proceeding,  yet  it 
is  not  such  a  necessary  party  to  the  proceed- 
ings as  to  require  it  to  be  in  court  before  the 
matter  could  be  proceeded  with. 

[2,  3]  Is  the  provision  of  section  6906,  Re- 
vised Laws  1910,  above  quoted  void  and  of 
no  effect?  Upon  this  proposition  counsel  for 
plaintiff  in  error  cite  the  case  of  Graeb  v. 
State  Board  of  Medical  Elxaminers,  65  Colo. 
523,  139  Pac.  1009,  47  L.  R.  A.  (N.  S.)  1063. 
The  Colorado  statute  provides  as  a  ground 
for  revoking  the  license  of  a  physician 
"•  •  •  The  obtaining  of  a  fee  on  the  rep- 
resentation tluit  a  manlfesUy  Incurable  dis- 
ease can  be  permanently  cured."  Section 
6068,  Rev.  St  1908.  Our  own  statute  makes 
the  ground  for  the  revocation  of  license 
"*  *  *  the  obtaining  of  any  fee  on  the 
assurance  tliat  an  incurable  disease  can  be 
I>ermanentiy  cured."  The  two  statutes  are 
identical,  except  for  the  word  "manifestly" 
used  in  the  Colorado  statute.  A  majority 
of  the  Colorado  Supreme  Court  in  the  case 
dted  held  that  the  statute  quoted  was  too 
indefinite  and  uncertain  to  be  valid.  The 
court  in  passing  upon  tills  question,  uses 
the  following  language: 

"The  position  of  the  board  is  very  clearly  stat- 
ed in  this  respect  in  their  brief  in  Hamilton  v. 
Board  (Colo.)  148  Pac.  1145,  to  which  brief  we 
are  referred  and  asked  to  consider  in  connection 
with  tliis  case.  This  is  as  follows:  'If  the 
question  were  in  controversy  in  this  case  as  to 
whether  the  words  "manifestly  Incurable  dis- 
ease" is  so  indefinite  as  to  be  unenforceable, 
we  would  welcome  the  issue,  but  we  hesitate  to 
burden  this  court  with  a  vast  number  of  author- 
ities on  a  point  not  in  issue.  Suffice  it  to  say 
that  the  words  last  quoted  do  not  refer  to  any 
diseases  per  se,  but  to  a  condition  of  the  patient 
suffering  from  almost  any  disease.  It  is  true 
that  consumption  is  not  "a  manifestly  incurable  . 
disease"  in  itself,  but  an  invalid  suffering  from 
consumption  may  have  reached  a  stage  in  which 
the  disease  is  "manifestly  incurable."  Under 
our  statute,  a  physician  might  lawfully  take 
money  for  representing  that  he  could  cure  one 
case  of  consumption  and  at  the  same  time  l>e 
committing  an  offense  for  taking  money  under  a 
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similar  representation  as  to  another  case  of  the 
same  disease  which  had  manifestly  gone  beyond 
the  curable  stage.'  This  argument  is  also  ad- 
vanced in  this  case,  but  not  so  clearly  stated  as 
in  the  above  'quotation.  This  position  is  not 
tenable.  If  the  statute  had  intended  a  manifest- 
ly incurable  person,  or  a  manifestly  incurable 
diseased  condition,  it  would  doubtless  have  so 
recited.  But  the  language  is  a  'manifestly  in- 
curable disease.'  Clearly  the  descriptive  words 
'manifestly'  and  'incurable'  apply  to  the  disease, 
aid  not  to  the  person  or  the  condition  of  the 
person  afflicted  with  the  disease.  This  is  like- 
wise the  charge  in  the  complaint;  for  it  al- 
leges 'that  a  manifestly , incurable  disease  could 
be  cured  •  •  •  the  disease  known  as  con- 
sumption.' Counsel  for  the  board  have  cited  no 
authority  justifying  such  constrnction  of  the 
language  used  in  the  statute  as  that  for  which 
they  contend,  and  we  do  not  see  how  language  so 
clear  and  explicit  can  be  so  tortured.  If  there 
is  no  disease  known  and  understood  to  be  mani- 
festly incurable,  then  the  statute  states  no  of- 
fense in  that  particular,  and  the  board  was  with- 
out jurisdiction  in  the  premises." 

Mr.  Justice  Oabbert,  writing  the  dissenting 
opinion  for  the  minority  of  the  court,  uses 
the  following  language: 

"When  is  a  disease  manifestly  incurable? 
Clearly  when  it  is  evident  it  has  reached  the 
stage  that  it  cannot  be  made  to  yield  to  medical 
treatment  That  is  what  laymen,  as  well  as 
the  medical  profession,  understand  from  the  ex- 
pression 'a  manifestly  incurable  disease.'  The 
intent  of  the  law  is  to  be  considered  in  its  in- 
terpretation, and,  in  ascertaining  such  intent, 
the  evil  against  which  it  is  directed  must  be  con- 
sidered. It  is  common  knowledge  that  one  suf- 
fering from  disease  can  easily  and  readily  be 
imposed  upon  by  those  who,  by  reason  of  the 
fact  that  they  have  obtained  a  license  to  practice 
medicine,  are  presumed  to  possess  that  degree  of 
skill  in  the  treatment  of  disease  which  will  en- 
able them  to  accomplish  that  which  they  rep- 
resent they  can.  The  object  of  the  statute  is 
to  prevent  what  would  be  nothing  less  than  ex- 
tortion by  members  of  the  medical  profession, 
obtaining  money  from  persons  or  the  relatives 
and  friends  of  those  suffering  from  disease  by 
promising  a  cure  when  it  is  apparent  that  the 
patient  is  beyond  the  reach  of  medical  science. 
Such  being  the  object  of  the  statute,  the  words 
employed  to  express  it  should  not  be  given  such 
a  narrow  construction  as  will  result  in  destroy- 
ing its  beneficent  purpose,  when  from  such  lan- 
guage, and  the  general  understanding  of  what 
it  means,  it  is  apparent  that  the  Legislature  in- 
tended to  prevent  the  helpless  ill  being  imposed 
upon  by  the  promises  of  a  cure  when  it  was  evi- 
dent their  condition  was  such  that  it  could  not 
be  accomplished." 

This  case  Is  the  only  one  dted  by  counsel, 
and  the  only  one  which  we  have  been  able  to 
find,  which  passes  directly  upon  the  point 
ral^^  by  plaintiff  In  error.  The  majority 
opinion  undoubtedly  sustains  the  contention 
of  plaintiff  in  error.  While  the  Colorado 
statute  uses  the  words  "manlfestV  Incurable" 
instead  of  the  word  "Incurable"  as  In  our 
statute,  we  do  not  regard  this  as  affecting  the 
applicability  of  the  majority  opinion  of  the 
Colorado  court,  since  the  court  there  holds 
that  the  words  "manifestly"  and  "incurable" 
must  be  taken  as  applicable  to  the  disease 
per  se,  and  not  to  the  condition  of  the  patient 
suffering  with  the  disease  at  the  time  his 
treatment  Is  undertaken  by  the  physician. 
The  record  in  the  case  at  bar  discloses  that 
the  diseases  which  the  plaintiff  In  error  is 


charged  with  having  undertaken  to  treat  up- 
on assurance  of  effecting  a  permanent  cure 
were  not  considered  by  the  witnesses  for 
the  complainant  to  be  incurable  per  se;  In 
fact,'  It  may  be  doubted  tt  the  medical  pro- 
fession recognizes  any  disease  as  Incurable 
per  se — that  is,  beyond  the  reach  of  medi- 
cal skill  at  any  stage  In  the  progress  of  ttie 
disease.  We  think,  however,  that  the  majori- 
ty opinion  of  the  Colorado  court  does  not 
rightly  construe  the  statute,  and  we  prefer 
to  follow  the  dissenting  opinion  in  that  case, 
as  we  think  the  dissenting  opinion  correctly 
internrets  the  statute  in  question,  and  that 
such  lnt«n>retatlon  is  equally  applicable  to 
our  own  statute. 

To  sustain  the  contention  of  the  plainUCf 
in  error  upon  this  proposition  would  be  to 
nullify  that  section  of  our  statute,  and  to 
hold  that  the  Legislature,  adopting  it,  did 
a  vain  and  useless  thing.  The  universal  rule 
of  statutory  construction  is  that,  when  the 
intent  of  the  Legislature  can  be  determined 
from  the  statute,  It  is  the  duty  of  the  courts 
to  follow  and  enforce  such  intent.  In  con- 
struing statutes  consideration  is  always  given 
to  the  mischief  to  be  corrected  and  the  reme- 
dy to  be  afforded.  As  we  regard  this  section 
of  our  statute,  we  think  that  It  is  not  aimed 
at  any  unethical  practices  of  physicians  as 
interpreted  by  the  medical  fraternity,  but 
was  .aimed  to  prevent  acts  on  the  part  of 
physicians  which  are  universally  regarded 
as  Immoral  and  against  good  conscience,  not 
only  by  the  medical  nrofesslon.  but  by  lay- 
men as  well,  and  for  which  under  the  style 
of  obtaining  money  under  false  pretenses  our 
Criminal  Code  has  provided  the  penalties  of 
the  law.  The  gist  of  the  offense  of  which  it 
is  claimed  plaintiff  In  error  was  guilty  Is 
duping  the  credulbus  and  taking  advantage 
of  the  afflicted  by  taking  money  from  them 
with  an  assurance  that  they  can  be  perma- 
nently cured  when,  in  fact,  their  condition  is 
incurable  according  to  the  general  state  of 
knowledge  of  the  medical  profession  at  that 
time.    The  word  "Incurable"  is  defined : 

"Not  curable;  beyond  the  power  or  skill  of 
medicine."  22  Cyc.  74.  "Not  susceptible  of 
cure;  applied  to  both  patients  and  disease." 
Dunglison'a  Medical  IKctionary. 

Section  2914,'  Revised  Laws  1910,  pro- 
vides: 

"Words  used  in  any  statute  are  to  be  under- 
stood in  their  ordinary  sense,  except  when  a 
contrary  intention  plainly  appears." 

Section  4642,  Revised  Laws  1910,  provides: 
"  •  •  •  But  the  rule  of  the  common  law, 
that  statutes  in  derogation  thereof,  shall  be 
strictly  construed,  shall  not  be  applicable  to  any 
•  •  •  statute  of  Oklahoma ;  but  all  such  stat- 
utes shall  be  liberally  construed  to  promote  their 
object." 

Under  these  definitions  and  under  the  rules 
of  construction  laid  down  as  above  in  our 
statutes  we  must  conclude  that  the  word  "in- 
curable," In  the  section  of  the  statute  in  ques- 
tion, is  to  be  Interpreted  In  its  ordinary  ac- 
ceptation, and  that  the  Legislature,  in  adopt- 
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iiUE  that  section,  did  not  Intend  to  do  a  use- 
less thing,  bat  Intended  tbe  statute  to  be  en- 
forced In  accordance  with  an  Interpretation 
based  upon  the  ordinary  understanding  of  the 
words  used,  both  by  laymen  and  physicians. 
In  that  view  of  the  case  we  are  clearly  of 
the  ODinion  that  the  words  "Incurable  dis- 
ease" in  the  section  of  the  statute  in  question 
apply  to  the  state  of  the  disease  which  a 
patient  may  have  at  the  time  the  treatment 
of  it  is  undertaken  by  the  physician,  and 
that,  if  a  physician  undertakes  to  treat  a 
patient  who  is  suffering  from  a  disease  which 
has  in  its  progress  reached  an  Incurable  state 
according  to  the  then  general  state  of  knowl- 
edge of  the  medical  profession,  and  accepts 
a  fee  from  the  patient  upon  the  assurance 
that  he  can  effect  a  permanent  cure  of  such 
disease,  he  wonld  be  guilty  of  unprofession- 
al conduct  as  defined  In  that  section  of  our 
statute. 

[4]  Plaintiff  in  error  complains  of  Irregu- 
larity and  error  in  the  proceedings  before  the 
state  board  of  medical  examiners  and  in  the 
trial  before  the  district  court.  He  particu- 
larly complains  of  the  sufficiency  of  the  com- 
plaint filed  before  the  state  board.  It  Is 
practically  held  unanimously  by  all  the  courts 
that  such  boards,  in  proceedings  similar  to 
the  one  at  bar,  do  not  act  Judicially,  and  are 
not  Judicial  bodies,  but  that  their  action  Is 
merely  admlnlstratlTe.  It  is  also  held  that 
It  is  within  the  police  power  of  the  state  to 
grant  xx>wers  such  as  are  sought  to  be  exer- 
cised in  this  case  to  such  boards  as  a  part  of 
the  administrative  arm  of  the  government, 
and  to  provide  for  summary  proceedings  to 
be  taken  by  such  boards  in  cases  similar  to 
the  one  at  bar.  It  is  also  held  that  it  Is  not 
necessary  in  a  trial  under  such  a  complaint 
that  the  proceedings  shall  be  conducted  with 
that  degree  of  exactness  which  Is  required 
in  trials  before  ordinary  tribunals  of  Justice, 
and  that  a  complaint  filed  before  a  state 
board  of  health,  for  the  purpose  of  revoking 
the  license  of  a  physician  is  sufficient  if  it 
informs  the  accused  not  only  of  the  nature 
of  the  wrong  charged,  but  of  the  particu- 
lar Instances  of  its  alleged  perpetration. 
Munk  v.  Frlhk,  81  Neb.  631,  116  N.  W.  525, 
17  I*  R.  A.  (N.  S.)  439;  Meffert  v.  Packer,  66 
Kan.  710,  72  Pac.  247, 11*  R.  A.  (N.  S.)  811, 
affirmed,  195  U.  S.  625,  25  Sup.  Ct  790,  49  L. 
Ed.  350;  State  Medical  Board  v.  McCrary, 
95  Ark.  511,  130  S.  W.  544,  30  L.  E.  A  (N.  S.) 
783,  Ann.  Cas.  1912A,  631;  State  Board  of 
Health  T.  Soy,  22  R.  I.  538,  48  Aa  802 ;  State 
v.  Chapman,  34  Minn.  387,  26  N.  W.  123; 
State  T.  Feller,  34  Minn.  391,  26  N.  W.  125. 

In  view  of  the  fact  that  the  controversy  Is 
narrowed  down  to  the  one  charge  that  plain- 
tiff in  error  accepted  a  fee  for  the  treatment 
of  an  Incurable  disease  with  the  assurance 
tliat  he  could  effect  a  permanent  cure,  we  are 
of  the  opinion  that  the  paragraph  of  the  com- 
plaict  which  charges  plaintiff  In  error  with 
that  offense  against  professional  conduct  Is 


sufficient,  since  it  advises  him  of  the  particu- 
lar diseases  the  treatment  of  which  he  is 
charged  vrlth  having  undertaken,  especially 
as  plaintiff  In  error  did  not  seek  to  have 
these  charges  made  more  definite  and  certain. 

[E]  The  plaintiff  in  error  complains  of  the 
admission  in  evidence  by  the  trial  court  of  an 
advertisement  which  Is  admitted  to  have  been 
pubUshed  by  plaintiff  In  error.  Plaintiff  In 
error  says  that  he  was  not  charged  with  mak- 
ing grossly  Improbable  statements,  calculated 
to  mislead  the  public,  in  advertising  his  busi- 
ness. While  this  Is  true,  we  do  not.thlnk  the 
court  erred  in  the  admission  of  this  advertise- 
ment, since  It  tended  in  some  degree  to  throw 
light  upon  a  question  properly  before  the 
court ;  1.  e.,  whether  or  not  plaintiff  In  error 
gave  assurances  of  effecting  permanent  cures 
of  incurable  diseases. 

[(]  Plaintiff  further  complains  that  tlie 
trial  court  in  its  findings  in  this  cause  found 
plaintiff  in  error  guilty  of  a  charge  upon 
which  the  trial  court,  upon  the  objection  of 
plaintiff  in  error,  had  excluded  all  evidence. 
The  record  seems  to  bear  out  the  contention 
of  plaintiff  In  error  In  this  particular.  While 
this  is  error,  yet,  as  we  have  concluded  that 
the  Judgment  of  the  trial  court  was  right,  the 
fact  that  he  may  have  Included  In  his  findings 
a  conclusion  which  was  not  supported  by  the 
evidence,  since  he  did  make  findings  that  are 
supported  by  the  evidence  and  which  sustain 
the  Judgment,  we  will  not  disturb  the  Judg- 
ment of  the  court  therefor. 

[7]  Plaintiff  In  error  further  contends  that 
the  findings  of  the  court  are  not  supported 
by  sufficient  evidence.  We  have  examined 
the  record  upon  the  proi)osltlons  complained 
of  by  plaintiff  in  error,  and  we  find  sufficient 
evidence  to  sustain  the  findings  of  the  court 
as  to  the  incurable  nature  of  the  diseases  un- 
dertaken to  be  treated  by  plaintiff  in  error,  as 
to  his  assurances  of  effecting  a  permanent 
cure,  and  as  to  his  accepting  a  fee  therefor. 
It  is  urged  by  plaintiff  in  error  that  the  writ- 
ten guaranty  which  was  Introduced  in  evi- 
dence, and  which  is  as  follows: 


"Absolute  Guarantee. 
OkL, 


191-. 


"I,  R.  W.  Freeman,  M.  D.,  party  of  the  first 
part,  do  hereby  agree  to  refund  all  moneys  paid 
to  me  by  H.  S.  HawkinSj  party  of  the  second 
part,  should  he  foil  to  receive  a  complete  cure  by 
my  treatment.  R.  W.  Freeman. 

"I,  H.  S.  Hawkins,  party  of  the  second  part, 
do  hereby  agree  to  follow  the  directions  given 
by  R.  W.  Freeman,  M.  D.,  party  of  the  first 

Sart,  through  a  period  of  time  sufficient  as 
eemed  by  him  to  effect  a  complete  cure.  Should 
I  fail  to  follow  the  directions  as  given  by  him, 
then  I  agree  that  this  agreement  becomes  null 
and  void.  H.  S.  Hawkins." 

— is  not  a  guaranty  of  a  cure,  but  only  a 
guaranty  to  refund  the  fee  In  the  event  the 
treatment  prove  unsuccessful.  We  consider 
this  contract  to  be  a  mere  subterfuge,  and 
have  no  doubt  that  it  was  drawn  for  the  very 
purpose  of  protecting  plaintiff  in  error  in  a 
case  like  tbl&    But  a  reading  of  the  entire 
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coDtract  cbowB  that  It  holds  ont  to  the  pa- 
tient an  assurance  of  a  permanent  cure. 
And,  aside  from  this  contract,  the  record  con- 
tains evidence  of  assurances  made  by  plain- 
tiff In  error  of  efEectlng  a  permanent  cure  to 
his  patients  orally.  This  evidence  was  per- 
fectly competent,  since  this  action  la  not  bas- 
ed upon  the  contract  above  quoted,  and  oral 
evidence  tending  to  prove  or  disprove  the 
matter  at  Issue  was  admissible. 

We  conclude  that  there  Is  no  prejudicial 
or  reversible  error  in  the  record,  and  that  the 
Judgment  of  the  court  below  was  right,  and 
should  be  affirmed. 

PER  CDBIAM.    Adopted  in  whol«k 


WADSWOETH  et  aL  v.  OBUMP  «t  aL 

(No.  6667.) 

(Supreme  Court  of  Oklahoma.    Oct  19.  1916.) 

Beheailng  Denied  Jan.  26,  1916.) 

(Bi/llahut  by  the  OourtJ 
Indians  «s»18  — Aixotmert  — Dsscbnt  and 

DiSTBIBTTTION. 

Louis  Cox,  a  Seminole  citizen,  died  on  July 
4, 1901,  before  selecting  his  allotment.  His  sur- 
viving widow  was  a  Creek,  and  she  and  their 
two  children  were  duly  enrolled  as  Creek  citi- 
zens. Beld,  under  the  act  of  (Congress,  known 
as  the  Supplemental  Seminole  Trea^,  passed 
and  approved  June  2,  1900,  c.  610  (31  U.  8. 
Stat.  Lu  250),  the  allotment  in  the  Seminole 
Nation  set  apart  hy  the  government  as  the  dis- 
tributive share  of  the  said  Louis  Ck>x  did  not 
descend  to  his  said  widow  or  children,  for  the 
reason  that  under  the  terms  of  the  act  above 
referred  to  his  allotment  could  descend  to  his 
heirs  only  who  were  Seminole  citizens. . 

[Ed.  Note.— For  other  cases,  see  Indiana, 
Cent.  Dig.  {  48;  Dec.  Dig.  «=>18.] 

Commissioners'  Opinion,  Division  No.  4. 
Error  from  District  Court,  Seminole  (}ount7 ; 
Tom  D.  McKeown,  Judge. 

Action  by  Annie  Wadsworth  and  others 
against  George  C.  Crump  and  others.  Judg- 
ment for  defendants,  and  plaintiffs  bring  er- 
ror.   Affirmed. 

J.  S.  SeversoD,  of  Broken  Arrow,  for  plain- 
tiffs In  error.  Davis  &  Patterson,  of  We- 
woka,  for  defendants  in  error. 

1£ATHBWS,  O.  This  action  was  Institut- 
ed by  plaintiffs  In  the  district  court  of  Sem- 
inole county  and  submitted  to  the  court  upon 
the  following  agreed  statement  of  facts: 

"Agreed  Statement  of  Facts. 

"The  plaintiffs  appearing  by  their  attorney,  J. 
S.  Severson,  and  toe  defendants  appearing  by 
their  attorney,  B.  F.  Davis,  waive  a  jury  in  said 
cause,  and  agree  that  the  court  may  determine 
the  issues  thereof  on  the  following  agreed  state- 
ment of  facts,  to  wit:  (1)  That  the  land  in 
controversy  was  set  apart  by  the  government 
of  the  Umted  States  as  the  distributive  share 
of  Louis  Cox,  who  appears  on  the  final  rolls  of 
the  Seminole  Tribe  of  Indians  as  a  member  of 
said  tribe,  opposite  roll  No.  1721.  (2)  That  the 
said  Louis  CJox  died  intestate  on  July  4th,  1901, 
and  before  selecting  his  allotment,  and  before 
the  said  allotment,  being  the  land  above  describ- 


ed, was  set  apart  by  the  government  of  the  Unit- 
ed States  as  his  distributive  share  of  the  com- 
munal proper^  of  said  Seminole  Tribe  of  In- 
dians. (3)  That  at  the  time  of  his  death  he 
was  lawfully  married  to  one  Annie  Cox,  now 
Annie  Wadsworth,  one  of  the  plaintiffs  herein, 
and  as  issue  of  said  marriap;e  he  was  survived  by 
his  two  daughters,  Ifaggie   (3ox,   who  is   now 

£lainti£F  Maggie  Beamore,  and  Nancy  Cox,  who 
I  now  the  plaintiff  Nancy  Alexander ;  that  his 
said  wife  and  two  daughters,  the  plaintiffs  here- 
in, are  members  of  the  Creek  Tribe  of  Indians, 
and  duly  enrolled  opposite  Creek  Indian  roll 
Nos.  7655,  7556,  and  7657,  respectively;  that 
no  conveyance  has  ever  been  made  by  said  plain- 
tiffs to  any  one.  (4)  It  is  further  stipulated 
that  the  only  Seminole  relative  surviving  Louis 
C!ox  was  one  Lucy  Wildcat,  whose  name  ap- 
pears upon  the  approved  Seminole  roll  opposite 
roll  No.  400,  and  under  whom  the  defendants 
claim  title  by  virtue  of  divers  conveyances." 

The  court  found  the  issues  against  the 
plaintiff  and  for  the  defendant,  and  that 
under  the  Seminole  Agreement  (31  Stat.  L. 
250),  relative  to  descent  and  distribution  of 
said  nation  In  force  at  the  demise  of  the 
said  Louis  Ckuc,  deceased,  whose  allotment  is 
in  controversy  in  this  case,  no  one  but  cit- 
izens of  the  Seminole  Nation  could  inherit  a 
Seminole  citizen's  allotment  from  the  allot- 
tee, 

The  only  Question  here  presented  is  wheth- 
er or  not  the  plaintiffs  in  error,  who  are  the 
legal  widow  and  the  only  two  surviving  chil- 
dren of  the  decedent,  Louis  Cox,  a  duly  en- 
rolled citizen  of  the  Seminole  Nation,  his 
said  widow  being  a  duly  enrolled  Creek  cit- 
izen and  their  said  two  children  being  also 
enrolled  as  Creek  citizens,  the  said  Louis 
Cox  having  died  before  his  allotment  was 
made,  can  inherit  the  land  allotted  to  the 
said  Louis  Cox  ont  of  the  lands  of  the  Sem- 
inole Nation.  The  decision  In  the  case  rests 
upon  the  construction  of  an  act  of  Congress 
known  as  the  Supplemental  Seminole  Treaty, 
passed  and  approved  the  2d  day  of  June, 
1900  (31  n.  S.  Stat  L.  250),  In  reference  to 
the  enrollment  of  members  of  the  Seminole 
Tribe  of  Indians  and  the  descent  and  dis- 
tribution of  their  property  under  certain  con- 
ditions, which,  omitting  the  introductory  and 
concluding  parts,  consists  of  two  sections  as 
follows: 

"First  That  the  Commission  to  the  Five  Civ- 
ilized Tribes,  in  maldng  the  rolls  of  Seminole 
(Citizens,  pursuant  to  the  act  of  Congress  ap- 
proved June  twenty-eighth,  eighteen  hundred 
and  ninety-eight,  shall  place  on  said  rolls  the 
names  of  all  children  born  to  Seminole  citizens 
up  to  and  including  the  thirty-first  day  of  De- 
cember, eighteen  hundred  ninety-nine,  and  the 
names  of  all  Seminole  citizens  then  living:  and 
the  rolls  so  made,  when  approved  by  the  secre- 
tary of  the  Interior,  aa  provided  in  said  act  of 
Congress,  shall  constitute  the  final  rolls  of  Semi- 
nole citizens  upon  which  the  allotment  of  lands 
and  distribution  of  money  and  other  property  be- 
longing to  the  Seminole  Indiana  shall  be  made, 
and  to  no  other  persons. 

"Second.  If  any  member  of  the  Seminole 
Tribe  of  Indians  shall  die  after  the  thirty-first 
day  of  December,  eighteen  hundred  and  mnety- 
nine,  the  lands,  money,  and  other  property  to 
which  he  would^  be  entitled  if  living  shall  de- 
scend to  his  heirs  who  are  Seminole  citizens, 
according  to  the  laws  of  descent  and  distribu- 
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tian  of  the  state  of  Arkansas,  and  be  allotted 
and  distributed  to  them  accoraingly;  provided 
that  in  all  cases  where  such  property  would  de- 
scend to  Uie  parents  under  said  laws  the  same 
shall  first  go  to  the  mother  instead  of  the  father, 
and  then  to  the  brothers  and  sisters,  and  their 
heirs,  instead  of  the  fitther." 

Defendants  conteiid  that  these  two  sections 
have  already  received  a  settled  construction 
by  this  court  in  the  cases  of  Bruner  et  al.  v. 
Sanders  et  al.,  26  OkL  673,  UO  Pac.  730,  and 
Heliker-Jatria  Seminole  Co.  ▼.  Lincoln  et  al., 
33  Okl.  426,  126  Pac.  723,  while  the  pUln- 
tUfa  contend  that  the  anestion  as  to  whether 
or  not  the  children  of  a  Greek  woman,  they 
being  also  Creek  allottees,  are  prohibited 
from  inheriting  the  allotted  lands  of  their 
father,  he  being  a  Seminole  citizen,  was  not 
decided  in  the  above  two  cases.  In  the  case 
of  Bruner  t.  Sanders,  supra,  the  tacts  were 
on  all  fours  with  the  case  at  bar,  with  the 
one  exception  that  the  allottee  received  his 
allotment  before  his  death,  while  in  the  case 
at  bar  the  allottee  died  before  the  allotment 
was  made.  The  court  in  that  case  laid  down 
the  law  of  this  case.  It  might  perhaps  be 
said  that  the  law  laid  down  in  that  case  was 
dtetum  as  far  as  It  covers  the  point  involv- 
ed In  the  case  at  bar,  which  is  perhaps  true ; 
but,  even  though  it  be  dictum,  an  examina- 
tion of  tlie  statute  construed  leads  us  to  con- 
dode  that  it  is  a  correct  statement  of  the 
law.  In  that  case,  the  court  had  under  con- 
sideration the  construction  of  the  statute 
now  under  consideration  here,  and  used  the 
following  language: 

"The  trial  court  took  the  view  of  this  statnte 
that  it  is  not  a  general  statute  of  descent  and 
diatribation,  but  a  special  statute,  applicable 
only  to  the  property  of  enrolled  members  of  the 
Seminole  Tribe  of  Indians  who  die  subsequent 
to  the  31st  day  of  December,  1899,  whose  prop- 
erty, if  lands,  had  not  been  allotted  to  the  In- 
dian, or,  if  other  property,  had  not  been  dis- 
tributed to  bha  at  the  time  of  his  death.  In 
this  construction  of  the  statute  by  the  trial 
court  we  concur." 

From  the  syllabus  of  that  case  we  take 
this  excerpt: 

"Section  2  of  the  Act  of  Congress  approved 
June  2, 1900,  entitled  'An  act  to  ratify  an  agree- 
ment between  the  Commission  to  the  Five  Civ- 
ilised Tribes  and  the  Seminole  Tribe  of  Indians^ 
(Act  June  2,  1900,  c  610,  81  Stat.  260),  con- 
trols the  descent  of  land  to  which  a  duly  enrolled 
member  of  the  Seminole  Tribe  of  Indians  who 
died  after  the  Slst  day  of  December,  1899,  be- 
.  fore  receiving  his  allotment,  is  entitled." 

This  court.  In  the  case  of  Bruner  v.  San- 
ders, supra,  having  correctly  decided,  we 
think,  that  the  act  of  Congress,  approved 
June  2,  1900  (chapter  610,  31  Stat.  250),  ap- 
plies to  the  facts  presented  In  the  case  at 
bar,  the  question  next  for  determination  is 
whether  or  not  this  statute  excluded  the 
children  of  a  Seminole  citizen  by  a  Creek 
woman,  who  were  also  enrolled  as  Creeks, 
from  Inheriting  his  allotted  lands.    The  act 


nnder  consideration  says  that  such  property 
"shall  descend  to  his  heirs  who  are  Seminole 
citizens."  "Who  are  Seminole  citizens  as 
here  designated?  Section  1  of  the  act  set 
out  above  provides  for  the  enrollment  of  the 
Seminole  citizens  and  says  that  ini  making 
out  this  roll  the  names  of  all  of  the  citizens 
living  on  the  Slst  day  of  December,  1899,  and 
all  the  children  bom  to  Seminole  citizens  up 
to  that  date,  shall  constitute  the  final  rolls 
of  Seminole  citizens.  In  section  21  of  the 
Original  Curtis  Act  (Act  Cong.  June  28,  1898, 
c.  617,  30  Stat  602),  which  provided  for  the 
enrollment  of  the  citizens  of  the  Five  Civil- 
ized Tribes,  which  Included  the  Seminole  Na- 
tion, there  Is  a  provision  which  reads  as 
follows: 

"The  rolls  so  made,  when  approved  by  the 
Secretary  of  the  Interior,  shall  be  final,  and 
the  persons  whose  names  are  found  thereon, 
with  their  descendants  thereafter  born  to  them, 
with  such  persons  as  may  intermarry  according 
to  tribal  laws,  shall  alone  constitate  the  several 
tribes  which  they  represent." 

S^om  the  reading  of  these  two  sections 
last  above  set  out  it  plainly  appears  that 
neither  the  widow  of  decedent,  Louis  Cox, 
nor  their  two  children,  can  be  denominated 
"Seminole  citizens."  The  widow  undoubted- 
ly is  not  BO  included  because  she  is  of  the 
(3reek  blood  and  a  citizen  of  that  tribe,  and 
the  two  children  are  excluded  because  they 
were  bom  before  December  31,  1899,  and  ' 
were  not  enrolled  as  Seminole  citizens,  and 
thus  do  not  come  within  the  provisions  de- 
fining Seminole  citizens. 

It  does  not  follow,  if  the  children  had  been 
bom  after  December  31,  1899,  that  even  then 
they  could  have  Inherited  the  allotment  in 
controversy.  The  defendants  have  presented 
the  additional  proposition  here  that,  accord- 
ing to  the  custom  of  the  Seminole  Nation, 
the  blood  of  the  mother  determined  the  tribe 
to  which  her  offspring  belonged,  and  the  fact 
that  the  children,  plaintiffs  here,  were  not 
enrolled  as  Seminole  citizens  was  not  due  to 
any  neglect  of  the  parents  of  the  said  chil- 
dren or  of  the  Cktmmission  to  have  said  chil- 
dren enrolled  on  the  Seminole  roll,  but  the 
law  and  the  custom  of  the  Seminole  Tribe 
were  that  the  children  were  of  the  blood  of 
the  mother  and  members  of  that  tribe  to 
which  the  mother  belonged.  While  we  do 
not  find  it  necessary  to  pass  upon  this  propo- 
sition, and  wUl  leave  It,  as  far  as  this  opin- 
ion is  concerned,  an  open  question,  yet  we 
will  say  that  as  far  as  our  investigation  has 
lead  us,  we  are  of  the  opinion  that  this  last 
proposition  is  a  correct  statement  of  the  law 
so  far  as  it  applies  to  facts  as  presented  In 
the  case  at  bar. 

The  Judgment  Should  be  aiBrmed. 

PSSR  CURIAM.    Adopted  in  whole. 
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(54  Okl.  S>1) 

UNION  COAL  CX>.  et  aL  T.  WOOLET. 

(No.  4122.) 

(Supreme  Court  of  Oklahoma.    Not.  30,  1915. 

Rehearing  Denied  Jan.  11,  1916.) 

(B'vUab«$  ty  the  OourtJ 

1.  PUEADIRO  ®s>3R7— Motion  to  Make  Deit- 
Nint  AND  Cjcbtain — Requisites. 

A  motion  to  make  a  pleading  more  definite 
vni  certain  must  point  out  wherein  the  pleading 
IS  indefinite  and  uncertain,  and,  if  it  fails  to  do 
bO,  it  is  not  error  to  overrule  it. 

[Ed.  Note. — For  other  cases,  see  Pleading, 
Cent  Dig.  §i  64,  1173-1193;  Dec.  Dig.  «=» 
367.] 

2.  Appeai,  AND  Ebbob  (S=>9G0  —  Discretion- 
AET  Rdxino — Pleading — Motion  to  Make 
CERrrAiN. 

A  motion  of  this  kind  is  addressed  largely 
to  the  discretion  of  the  trial  court,  and  a  ruling 
thereon  will  not  be  reversed  except  for  an  abuse 
of  such  discretion. 

[B3d.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  JS  3823,  3832-3834 ;  Dec.  Dig.. 
«=>960.] 

3.  Oobporattons  9=>545  —  Insolvency  —  Di- 
bbotobs— Right  to  Preteb  Cbeditos. 

A  director  of  an  insolvent  corporation  is  a 
trustee  for  the  creditors  of  such  corporation, 
and  will  not  be  allowed  to  prefer  an  antecedent 
unsecured  debt  of  other  creditors  of  such  corpo- 
ration who  would  lose  the  entire  amount  due 
them,  if  such  preference  is  allowed  to  stand. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent  Dig.  S§  2170-2175;   Dec.  Dig.  <S=»545.] 

4.  COBPOBATIONS  ®=»547— INSOLVENCY— PKEF- 
KBENCE   OF  DEBTS   OF  DlBECTOBS— J0BI8DIO- 

TioN  IN  Equity. 

Where  the  directors  of  an  insolvent  corpo- 
ration, upon  the  sale  of  its  entire  property,  re- 
ceived a  large  sum  of  money,  some  of  which  they 
used  to  pay  debts  of  the  corporation,  but  paid 
themselves  about  $S,0(X)  for  sums  they  claimed 
to  be  due  them  from  the  corporation,  but  paid 
nothing  to  the  plaintiff,  a  court  of  equity  has 
jurisdiction  of  an  action  to  charge  such  direc- 
tors as  trustees,  and  this  remedy  is  not  abolished 
by  the  statute  defining  the  obligations  and  liabil- 
ities of  directors. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  §§  2178-2181;  Dec.  Dig.  «=>547.] 

5.  COBPOBATIONS  ®=»547— INSOLVENCY— PEKF- 
ERENCE  OF  DEBT  DUE  DlBECTOBS — PEBSONAL 

Judgment. 
Where  in  such  case  the  directors  receive 
the  purchase  price  of  the  property  of  the  insol- 
vent corporation  in  cash,  and  mingle  it  with 
their  own  funds,  it  is 'not  error  to  render  a  per- 
sonal judgment  against  them  in  favor  of  a  credi- 
tor of  the  corporation  who  has  received  nothing 
on  liis  debt 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent  Dig.  }{  2178-2181;  Dec.  Dig.  «=»547.] 

6.  COBPOBATIONS  «=»547— Action  fob  ToBr— 
"Orji'dttor  '' 

Where  a  party  has  an  action  for  a  tort 
pending  against  a  corporation,  which  is  after- 
wards reduced  to  judgment,  he  is  a  creditor  of 
such  corporation  before  the  actual  rendition  of 
the  judgment    Rev.  Laws  1910,  !  2893. 

[Ed.  Note.- For  other  cases,  see  Corporations, 
Cent  Dig.  §i  2178-2181;  Dec.  Dig.  <8=>547. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Creditor.] 

7.  COBPOBATIONS    ®=>590 — SALE    OF   PBOPEBTT 

-Right  of  Creditors. 

Where  there  is  neither  a  consolidation  nor  a 
merger,  and  one  corporation  buys  all  the  prop- 


erty of  another,  for  full  value,  and  without 
fraud,  the  property  will  pass  to  the  purchas- 
ing corporation  free  from  the  claims  of  creditors 
of  the  selling  corporation. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent  Dig.  fS  2354,  2361-2367 ;  Dec.  Dig.  «=> 
590.] 

8.  COBPOBATIONS  ®=3545,  590— Sale  of  Pbof- 
kbtt— Trust  E*und— Rights  of  Cbeditobs 
— Duty  of  Pubchasino  Cobporation. 

In  such  case  the  money  paid  for  the  pro^ 
erty  of  the  selling  corporation  passes  to  its  di- 
rectors, and  they  hold  it  as  a  trust  fund  for 
the  payment  of  creditors,  and  the  residue,  if 
any,  for  the  stockholders,  and  the  purchasing 
corporation  is  not  bound  to  see  to  the  proper  ap- 
plication of  the  purchase  money  by  the  direc- 
tors of  the  selling  corporation. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent.  Dig.  |§  2170-2175,  2354,  2361-2367;  Dec. 
Dig.  <g=>545,  590.] 

9.  COBPOBATIONS  ®=»590— Sale  of  Peopebtt 
— Notice  of  Insolvency— Effect. 

Notice  to  the  purchasing  corporation  in 
such  case  that  the  selling  corporation  is  insol- 
vent is  not  notice  that  the  directors  intend  to 
misapply  the  purchase  money. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent  Dig.  §§  2354,  2361-2367;  Dec.  Dig.  «=» 
590.] 

Commissioners'  Opinion,  Division  No.  2. 
Error  to  District  Court,  Pittsburg  County; 
Freslle  B.  Cole,  Judge. 

Action  by  Tom  Wooley  against  tbe  XJnloa 
Coal  Company,  a  corporation,  and  others. 
Judgment  for  plaintiff,  and  defendants  bring 
error.    Affirmed  In  part  and  reversed  in  part. 

This  was  an  action  by  the  defendant  In 
error,  plaintiff  below,  against  the  plaintiffs 
in  error,  defendants  belovr,  to  bold  the  de- 
fendants liable  to  the  payment  of  a  judgment 
for  $5,697.12  recovered  by  him  against  ths 
Adamson  C!oal  &  Mining  Company.  The  find- 
ings of  fact  by  the  trial  court  clearly  state 
the  questions  raised,  and  are  as  f oUovrs : 

"That  on  May  7,  1900,  plaintiff  filed  suit  in 
the  district  court  in  and  for  Pittsburg  county,  at 
McAlester,  for  the  sum  of  $20,000,  against  the 
Adamson  Coal  &  Mining  Company;  thereafter 
on  or  about  the  14th  day  of  April,  1910,  said 
plaintiff  recovered  judgment  in  said  court 
against  the  Adamson  Coal  &  Mining  Company 
in  the  sum  of  $5,687.12,  and  that  on  or  about 
the  4th  day  of  August,  1909,  the  Adamson  Coal 
&  Mining  Company  sold  all  its  property  and 
assets  to  the  Union  Coal  Company,  and  that  said 
Adamson  Coal  &  Mining  Company  ceased  to  do 
business,  having  disposed  of  all  its  property. 

"That  the  consideration  paid  by  the  Union 
Coal  Ck>nu>any  for  the  property  of  the  Adamson 
Coal  &  Mining  Company  was  $28,900.  Out  of 
this  sum  the  Union  Coal  Company  retained 
$12,783.04,  and  paid  the  same  to  various  credi- 
tors of  the  Adamson  C!oal  &  Mining  Company, 
and  said  Union  Coal  Company  turned  over  and 
paid  to  the  Adamson  Coal  &  Mining  Company 
the  sum  of  $16,116.90.  Out  of  this  sum  the 
stockholders  of  said  Adamson  Coal  &  Mining 
Company,  Peter  Adamson,  Jr.,  Maudie  Adam- 
son, and  A.  Z.  Rudd  appropriated  to  their  own 
use  and  benefit  about  $8,000  of  said  sum. 

"The  court  further  finds  that  at  the  time  said 
sale  was  made  by  the  Adamson  Coal  &  Mining 
Company  of  its  assets  and  property  to  the  Union 
Coal  Company,  and  for  about  three  years  prior 
thereto,  said  Adamson  Coal  &  Mining  Company 
was  insolvent  and  in  a  failing  condition,  and  the 
same  was  known  to  the  Union  Coal  Company  at 
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the  time  it  bought  the  assets  and  property  of  the 
Adamson  Coal  &  Mining  Company. 

"The  court  further  finds  that  the  Union  Coal 
Company  knew  of  the  claim  of  plaintiff  against 
the  Adamson  Coal  &  Mining  Company  at  the 
time  it  bought  the  property  of  said  Adamson 
Coal  A  Mining  Company,  and  that  it  knew  said 
suit  was  pending  and  knew  of  the  claims  and  de- 
mands of  the  plaintiff  against  the  Adamson  Coal 
&  Mining  Company." 

Tbere  was  judgment  for  the  plaintiff  below 
against  both  defendants,  and  from  this  Judg- 
ment the  defendants  below  bring  the  case  to 
this  conrt  by  petition  In  error  and  case-made. 

Hurley,  Mason  &  Senior,  Fred  A.  Fnlghnm, 
W.  J.  Gregg,  and  Carl  C.  Magee,  all  of  Tulsa, 
for  plaintiffs  In  error  Adamson  and  Rudd. 
Wright  &  Boyd,  of  McAlester,  for  plaintiff  in 
error  Union  Coal  Co.  Geo.  W,  Sutton,  of 
Muskogee,  and  W.  N.  Bedwlne,  of  McAlester, 
for   defendant  in  error. 


DEVBREUX,  C.  (after  stating  the  facts  as 
above).  S^arate  petitions  In  error  and  as- 
signments of  error  are  filed  on  behalf  of  the 
Adamsons  and  Rudd  and  the  Unl<Mi  Coal 
Company,  and,  as  they  present  different  qaea- 
tlons,  we  will  first  cwislder  those  filed  on  be- 
half of  the  Adamsons  and  Rudd. 

[1, 2]  Their  first  assignment  of  error  Is  that 
the  conrt  erred  In  overruling  a  motion  to 
make  the  petition  more  definite  and  certain. 
This  motion  Is  as  follows : 

"To  require  the  plaintiff  to  make  his  allega- 
tions of  fact  which  constitute  his  cause  of  ac- 
tion against  these  defendants  more  definite  and 
certain." 

It  was  not  error  to  overrule  thlsl  motion,  be- 
cause  it  did  not  point  out  wherein  the  peti- 
tion was  Indefinite  and  uncertain  (Grimes  v. 
Culllson,  3  OkL  268,  41  Pa&  355,  CockreU  v. 
Schmltt,  20  Okl.  207,  91  Pac.  621,  129  Am.  St 
Rep.  737,  and  Kuchler  v.  Weaver,  23  Okl. 
420,  100  Pac.  915,  IS  Ann.  Cas.  402),  and  also 
a  motion  of  this  character  is  largely  address- 
ed to  the  discretion  of  the  court,  and  a  ruling 
thereon  will  not  be  reversed,  except  for  an 
abuse  of  such  discretion  (Ft  Smith  &  West- 
em  R.  Co.  V.  Ketis,  26  Okl.  696,  110  Pac.  661). 

[3-6]  These  plaintiffs  In  error  also  filed  a 
demurrer  on  the  grounds:  (1)  That  the  petition 
does  not  state  facts  sufficient  to  constitute  a 
cause  of  action;  (2)  that  the  Joinder  of  par- 
ties defendant  is  defective;  and  (3)  because 
several  causes  of  action  are  improperly  Join- 
ed. The  questions  raised  by  the  demurrer 
are  disposed  of  in  our  decision  on  the  main 
question  presented,  which  is  whether  a  di- 
rector of  an  insolvent  corporation  can  prefer 
lis  debts  to  the  prejudice  of  other  creditors, 
and  this  depends  on  whether  a  director  is  a 
trustee  for  creditors.  This  question  has  nev- 
er been  expressly  decided  in  this  state,  and, 
looking  to  other  Jurisdictions,  the  authorities 
are  hopelessly  in  conflict 

In  Curran  v.  Arkansas,  15  How.  -304,  14  L. 
Ed.  705,  it  is  held  that  the  assets  of  an  in- 
solvent corporation  are  a  fund  for  the  pay- 
ment of  Its  debts,  and,  tf  they  have  gone  in- 
to the  hands  of  other  than  bona  fide  pur- 


chasers, leaving  corporate  debts  unpaid,  such 
persons  take  the  property  charged  with  a 
trust  in  favor  of  creditors,  which  a  court  of 
equity  will  enforce. 

In  Drury  v.  Cross,  7  WaU.  299,  19  L.  Ed. 
40,  It  appeared  that  a  corporation  had  con- 
veyed its  property  so  as  to  protect  Its  di- 
rectors against  liability  as  Indorsers  for  it, 
and  In  condemning  the  transaction  the  court 
says: 

'The  transaction  which  this  case  discloses  can- 
not be  sustained  by  a  court  of  equity.  The  con- 
duct of  the  directors  of  this  railroad  corpora- 
tion was  very  discreditable  and  without  authori- 
ty of  law.  It  was  their  duty  to  administer  the 
important  matters  committed  to  their  charge,' 
for  the  mutual  benefit  of  all  parties  interested, 
and  in  securing  an  advantage  to  themselves,  not 
common  to  the  other  creditors,  they  were  guil- 
ty of  a  plain  breach  of  trust" 

In  Sutton  Mfg.  C!o.  v.  Hntdhlnson,  63  Fed. 
496,  11  G.  C.  A.  320,  In  which  the  decision 
was  rendered  by  Circuit  Justice  Harlan,  It  Is 
held  that,  when  a  private  corporation  is  dis- 
solved or  becomes  insolvent  and  determines 
to  discontinue  the  prosecution  of  its  busi- 
ness, its  pr<^)erty  is  thereafter  affected  by 
an  equitable  lien  or  trust  for  the  benefit  of 
creditors,  and  that  the  duty  in  such  case  of 
preserving  It  for  creditors  rests  upon  the 
directors  or  officers  to  whom  has  been  com- 
mitted the  authority  to  control  or  manage  its 
affairs,  who.  If  not  technically  trustees,  hold 
the  corporate  assets  In  a  fiduciary  relation 
to  creditors. 

In  10  Cyc.  803,  It  is  said : 

"The  assets  of  an  insolvent  corporation  being 
a  trust  fund  for  creditors,  which  necessarily 
means  for  all  creditors,  the  directors  in  charge 
of  such  assets  stand  in  the  position  of  trustees 
for  the  creditors,  and  cannot  so  deal  with  them 
as  to  prefer  themselves  as  creditors,  for  any 
past  indebtedness  of  the  corporation  in  favor  of 
such  directors,  unless  at  the  time  when  such  past 
indebtedness  was  created  it  was  agreed  tbat-they 
should  be  so  preferred." 

On  page  805  it  is  said : 

"In  two  or  three  American  Jurisdictions  the 
contrary  and  regrettable  doctrine  obtains  that 
the  directors  may  use  tiie  knowledge  which  they 
possess  of  its  impending  insolvency,  so  as  to  pre- 
fer or  secure  themselves  as  its  creditors,  to  the 
disadvantage  and  postponement  of  its  general 
creditors." 

In  Olney  v.  Conanicut  Land  Co.,  16  R.  I. 
597,  18  Ati.  181,  5  L.  R.  A.  361,  27  Am.  St. 
Rep.  767,  it  Is  held  that  the  directors  of  an  In- 
solvent corporation  are  by '  virtue  of  their 
position  debarred  from  preferring  debts  of 
the  corporation  due  to  themselves,  and  in  the 
opinion  it  is  said: 

"Indeed,  no  cases  that  we  know  of  deny  a  fidu- 
ciary relation  of  directors  to  stockholders,  how- 
ever they  may  differ  in  the  use  of  terms  to  de- 
scribe it  This  relation  has  led  logically  to  the 
conclusion  that  in  case  of  insolvency,  the  assets 
of  the  corporation  being  no  longer  held  for  the 
benefit  of  stockholders,  but  for  the  benefit  of  cred- 
itors, the  directors  owe  to  the  creditors  the  duty 
of  a  trustee.  This  duty  is  clearly  stated  by  Clif- 
ford, J.,  in  Bradley  v.  Converse,  4  Cliff.  375 : 
'Assets  of  an  incorporated  company  are  regarded 
in  equity  as  held  in  trust  for  the  payment  of  the 
debts  of  the  corporation,  and  courts  of  equity 
will  enforce  the  execution  of  such  trusts  in  favor 
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of  tlie  creditoTS  e7en  when  the  matter  in  contro- 
versy may  not  be  cocniiable  in  a  court  of  law. 
Such  assets  ate  asgally  controlled  and  managed 
by  directors  or  trustees;  bat  courts  of  equity 
'vnll  not  permit  such  managers,  in  dealing  with 
the  trust  estate,  in  the  exercise  of  the  powers  of 
their  trust,  to  obtain  any  undue  advantage  for 
themselves,  to  the  injury  or  prejudice  of  those 
for  whom  they  are  acting  in  a  fiduciary  rela- 
tion.' '• 

The  same  rule  that  directors  of  an  Insol- 
vent corporation  are  helct  as  trustees  for 
creditors  is  announced  in  Jones  on  Insolvent 
and  Failing  Corporations,  |  55. 

In  Lyons-Tfaomaa  Hardware  Ca  v.  Ferry 
Stove  Co..  86  Tex.  143,  24  S.  W.  16,  22  L.  R. 
A.  802,  the  question  under  consideration  Is 
discussed  In  an  elaborate  note,  in  whidi  it 
Is  said: 

"The  most  serious  conflict  between  the  courts 
on  the  question  of  preferences  by  insolvent  cor- 
porations is  in  reference  to  the  preference  of 
debts  of  directors.  In  a  few  states  the  doctrine 
that  corporations  may  prefer  creditors  is  follow- 
ed to  its  fuir  extent,  and  preferences  to  the  di- 
rectors themselves,  although  obtained  by  virtue 
of  their  superior  Icnowledge  of  the  condition  of 
the  corporation,  are  upheld." 

And  In  the  note  It  is  said: 

"Bat  the  great  weight  of  authority  denies  the 
right  of  directors  of  a  corporation  to  take  ad- 
vantage of  their  position  to  obtain  preferences 
for  themsdves  or  unsecured  debts"— ating  many 
cases. 

In  Walt  on  Insolvent  Corporations,  {  1621, 
it  is  said  in  part,  in  speaking  on  the  question 
of  the  general  right  at  a  corporation  to  pre- 
fer Its  creditors: 

"The  practical  working  of  the  rule  sustaining 
corporate  preferences  is  monstrous.  The  unpre- 
ferred  creditors  have  only  a  myth  or  a  shadow 
left  to  which  resort  can  be  had  for  payment  of 
their  claims;  a  soulless,  fictitious,  unsubstantial 
entity  that  can  be  neither  seen  nor  found.  The 
capital  and  assets  of  the  corporation,  the  credi- 
tors' trust  fund,  may  under  this  rule  of  law  be 
carved  out  and  apportioned  among  a  chosen 
few,  usually  the  family  connections  or  immediate 
friends  of  the  ofiicers  making  the  preferences." 

This  language  is  very  applicable  to  cases 
where  the  directors  preferred  themselves. 
See  Jones  on  Insolvent  and  Failing  Corpora- 
tions, 1 132. 

The  plaintiff  In  error  relies  upon  the  cases 
holding  that  directors  are  not  trustees,  and 
esi)eclally  on  Corey  v.  Wadswortb,  118  Ala. 
488,  25  South.  503,  44  L.  R.  A.  766,  in  which 
the  doctrine  that  a  director  of  an  insolvent 
corporation  'is  not  a  trustee  for  credlt(»% 
and  consequently  that  he  can  pay  his  own 
claim  In  preference  to  other  creditors,  as 
upheld  in  the  opinion,  but  this  is  opposed  to 
the  great  weight  of  authority,  and,  as  we 
think,  of  reason,  and  the  true  rule  Is  that 
the  director  of  an  insolvent  corporation  Is  a 
trustee  of  the  corporate  assets  for  creditors, 
and  that  he  cannot  prefer  a  prior  unsecured 
debt  of  his  own  to  the  injury  of  other  cred- 
itors. But  the  plaintiff  in  error  contends 
that  their  liability  Is  fixed  by  the  provisions 
of  Bev.  Laws  1910,  i  1254.  But  this  action 
Is  not  brought  under  this  section,  but  In 
equity  to  reach  the  trust  fund  that  has  come 
into  the  bands  of  these  plaintiffs  in  error, 


and  for  whldi  in  equity  they  sbonld  account 
C,  R.  L  &  P.  B.  Ca  y.  Howard,  7  Wall.  392, 
at  416,  19  L.  Ed.  117,  cited  with  approval 
by  this  court  in  Collins  v.  Kaw  City  Mill  & 
Kiev.  Co.,  26  OkL  641,  110  Fac.  784,  where 
it  Is  said: 

"Equity  regards  the  property  of  a  corporation 
as  held  in  trust  for  the  payment  of  the  debts  of 
the  corporation,  and  recognizes  the  right  of  cred- 
itors to  pursue  it  into  whosesoever  possession  it 
may  be  transferred,  unless  it  has  passed  into  the 
hands  of  a  bona  fide  purchaser;  and  the  rule  is 
well  settled  that  the  stockholders  are  not  entitled 
to  any  share  of  the  capital  stock  nor  to  any  div- 
idend of  the  profits  until  all  the  debts  of  the 
corporation  are  paid.  Assets  derived  from  the 
sale  of  the  capital  stock  of  the  corporation,  or 
of  its  property,  become,  as  respects  creditors, 
the  substitutes  for  the  tilings  sold,  and,  as.  such, 
tLe^  are  subject  to  the  same  liabilities  and  re- 
strictions as  the  things  sold  were  before  the 
sale,  and  while  they  remained  in  the  possession 
of  the  corporation." 

The  case  of  Topeka  Paper  Co.  ▼.  Oklahoma 
Pub.  Co.,  7  Okl.  220,  64  Pac.  455,  is  dted  by 
plaintiff  in  error  to  sustain  their  contention, 
but  the  facts  in  that  case  were  that  two  cor- 
porations consolidated,  and  it  was  attempted 
to  hold  the  directors  liable  for  the  debts  ot 
one  of  the  corporations,  and  the  court  held 
that  they  were  not  liable,  on  the  ground  that 
it  was  not  shown  that  the  value  of  the  prop- 
erty of  the  corporation  was  by  the  act  of  the 
stockholders  destroyed,  impaired,  or  lessened 
In  value. 

This  case,  therefore.  Is  no  authority  for 
one  like  the  present,  where  the  directors  sell 
every  particle  of  property  the  corporation 
owned,  go  out  of  business,  and  use  the  mon- 
ey to  pay  debts  due  themselves. 

[7]  Complaint  is  also  made  that  the  court 
erred  in  rendering  a  personal  judgment 
against  these  plaintiffs  In  error,  but,  under 
the  evidence  in  this  case.  If  a  personal  judg- 
ment cannot  be  rendered,  the  defendant  in 
error  would  be  without  any  remedy,  for  the 
plaintiffs  in  error  received  the  payment  In 
money,  not  In  spedflc  property  of  the  cor- 
poration. If  the  contention  of  the  plaintiffs 
in  error  is  sound,  a  trustee  can  always  es- 
cape liability  by  squandering  or  concealing 
the  trust  fund.  That  a  court  of  equity  can 
render  a  personal  judgment  when  otherwise 
the  plaintiff  would  be  without  remedy  is  set- 
tied.  Murray  v.  Speed,  153  Pac.  181,  No. 
6442,  decided  November  16,  1915,  and  not 
yet  officially  reported. 

[I]  That  the  defendant  In  error  was  a  credr 
Itor  before  his  demand  was  reduced  to  judg- 
ment is  setUed  by  the  provisions  of  tier. 
Laws  1910,  {  2893,  which  provides: 

"A  creditor,  within  the  meaning  of  this  chap- 
ter, is  one  in  whose  favor  an  obligation  exists^ 
by  reason  of  which  he  is,  or  may  Decome,  enti- 
tled to  the  payment  of  money." 

And  see  Shelby  ▼.  Ziegler,  22  OkL  799,  98 
Pac.  989. 

The  judgment,  therefore,  against  Peter 
Adamson,  Jr.,  Maudle  Adamson,  and  A.  Z. 
Rudd  should  be  affirmed. 

[1]  Coming  to  the  matters  presented  by  the 
Union  Coal  Company,  a  different  question  la 
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presented.  There  Is  no  evidence  tliat  It  did 
not  pay  the  full  value  of  the  property  pur- 
chased from  the  Adamson  Coal  Company,  or 
that  they  had  any  fraudulent  Intent  In  mak- 
ing the  purchase,  or  that  they  had  any  rea- 
son to  suspect  that  the  directors  of  the 
Adapison  Coal  Company  did  not  Intend  to 
pay  the  Just  debts  of  that  coriwration,  and 
the  payment  was  made  In  cash.  The  fact 
that  the  Union  Coal  Company  knew  that  the 
Adamson  Company  was  in  a  f&Ulng  condition 
and  Insolvent  does  not  render  the  purchase 
by  the  Union  Coal  Company  fraudulent;  for 
to  so  hold  would  render  any  sale  of  property 
by  an  insolvent  fraudulent,  even  where  he 
got  full  value  for  the  property  sold. 

[9]  The  fact  that  the  Union  Coal  Company 
knew  that  the  Adamson  Company  was  insol- 
vent does  not  carry  with  it  notice  that  the 
directors  of -that  company  would  misapply  the 
purchase  money;  for  no  one  is  bound  to  as- 
sume that  the  party  with  whom  he  deals  is 
a  wrongdoer,  or  that  he  intends  to  commit  a 
fraud.  United  States  v.  Detroit,  etc.,  Co., 
200  U.  S.  321,  332,  26  Sup.  Ct  282,  50  L.  Ed. 
499.  That  the  vendee  must  participate  in  the 
fraudulent  intent  was  decided  by  this  court 
in  Oklahoma  Nat  Bank  v.  Cobb  (No.  5781) 
153  Pac.  134,  decided  November  16,  1915,  not 
yet  officially  reported. 

In  Vlcksburg  City  Telegraph  Co.  v.  Citi- 
zens' Telegraph  Co.,  79  Miss.  341,  30  South. 
725,  89  Am.  St  Rep.  656,  it  was  held  that 
where  there  has  been  neither  a  consolidation 
nor  a  merger,  but  a  sale  by  one  corporation 
of  Its  property  to  another.  If  made  for  a 
valuable  consideration  and  in  good  faith,  the 
property  will  pass  to  the  purchasing  corpora- 
tion, free  from  the  claims  of  creditors,  and 
the  same  rule  prevails  as  between  individu- 
als; and  see  Hawkins  v.  Central  B.  B.  Co., 
119  Ga.  159.  46  S.  E.  82.  And  in  1  Thomp- 
son on  Corporations,  |  877,  it  is  said: 

"The  foregoing  does  not  it  is  assumed,  ap- 
ply to  a  bona  fide  sale,  for  a  good  consideration, 
by  one  company  of  all  of  its  properties  to  an- 
other. In  such  case  the  consideration  of  the  sale 
would  pass  to  the  directors  of  the  selling  com- 
pany, and  they  would  hold  it  as  a  trust  fund  for 
their  creditors  first,  and  their  shareholders  next. 
It  would  be  a  mete  substitution  of  trust  funds, 
and  the  parcliasing  company  would  not  on  well- 
settled  principles,  be  bound  to  see  to  its  proper 
applicaaon  by  the  directors  of  the  selling  com- 
pany." 

The  question  of  the  power  of  the  Adamson 
Coal  Company  to  sell  its  entire  assets  and 
property  was  not  raised  In  the  trial  court 
nor  has  It  been  presented  to  us,  and  it  is 
therefore  not  considered;  but  see  Anderson 
V.  Sliawnee  Compress  Co.,  17  Okl.  231,  87 
Pac.  315,  15  L.  R.  A.  (N.  S.)  846. 

The  only  question  decided  on  this  part  of 
the  case  is  that  where  one  corporation  pur- 
chases all  the  property  of  another,  and  pays 
its  full  value  in  cash,  there  being  no  fraudu- 
lent intent  it  is  not  liable  to  creditors  of  the 
selling  corporation. 

We  therefore  recommend  that  the  case  be 


remanded,  with  Instructions  to  affirm  the 
Judgment  against  Peter  Adamson,  Jr.,  Han- 
dle Adamson,  and  A.  Z.  Budd,  and  to  re- 
verse and  set  aside  the  Judgment  against  the 
Union  Coal  Company,  and  to  dismiss  the  ac- 
tion as  to  It,  and,  as  this  Judgment  is  affirm- 
ed in  part  and  reversed  tn  part,  that  the 
costs  of  this  court  be  equally  divided  between 
the  parties.    Rev.  Laws  1910,  {  5261. 

PEB  CURIAM.    Adopted  In  whola 


C49   Okl.  63?  i 
PABKIOt  et  aL  y.  HAMILTON. 
(No.  6276.) 

(Supreme  Court  of  Oklahoma.     July  18,  1915 
Rehearing  Denied  Jan.  11,. 1916.) 

(ByUabut  by  Hm  Court.) 

1.  JXJWX    9=3l0— RiOHT    TO    JUBT    TbIAI>— BZ- 
TXNT. 

The  trial  by  jury  secured  to  the  people  of 
the  state  by  section  19,  art  2,  of  the  Consti- 
tution is  a  trial  according  to  the  common  law 
as  it  existed  and  was  in  use  when  tlie  Constitu- 
tion was  adopted,  except  as  specifically  modi- 
fied by  the  provisions  of  the  Constitution  it- 
self. 

[Ed.  Note.— For  other  cases,  see  Jury,  Cent 
Dig.  Si  15,  16,  27% ;   Dec.  Dig.  <S=>10.] 

2.  JT7BT  «S>18— BiaRT  TO  Jdbt  Tklalr-WlIiL 

Contest. 

A  proceeding  contesting  the  probate  of  a 
will  is  not  a  suit  wherein  the  parties  are  enti- 
tled to  a  trial  by  jury  as  a  matter  of  right 
under  section  19,  art  2,  of  the  Constitution. 

[Ed.  Note.— For  other  cases,  see  Jury,  Cent 
Dig.  S8  104-133;    Dec  Dig.  <S=»19.] 

3.  COUBTB     €=>2(X>-^nBISDICTI0N  —  SUFKBIOB 
Couax— PbOBATE  PBOCEBDINas. 

By  reason  of  section  1966  and  section  1974, 
Comp.  Laws  1909  (Rev.  Laws  1910,  U  1798, 
1806),  the  superior  court  has  jurisdiction  of 
matters  of  probate  in  a  cause  appealed  from 
the  county  court  to  the  district  court  and  trans- 
ferred upon  motion  of  plaindfls  to  the  superior 
court 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent 
Dig.  f  S  441,  442,  464,  469-471 ;  Dec.  Dig.  «s> 
200.] 

4.  JuBT  ^=3ll— Wills  €=9318 — Riqht  to  Ju- 
ry   TBIALr-DlSOBETlON— ADVIBOBT    YKBDICT 

— Pbobatb  Pboceedinqb. 

On  an  appeal  to  the  district  court  from  a 
judgment  of  the  county  court  admitting  a  will 
to  probate,  where  the  cause  is  transferred  by 
the  district  court  to  the  superior  court  the 
latter  court  may,  in  its  discretion,  make  an 
order  for  a  trial  by  jury  of  any  or  all  the  mate- 
rial questions  of  fact  arising  upon  the  issues 
between  the  partis.  But  in  such  case  the  ver- 
dict of  the  jury  will  be  merely  advisory  to  the 
court  and  he  may  adopt  or  reject  their  conclu- 
sions, as  he  sees  fit ;  for  the  whole  matter  must 
eventually  be  left  to  him  to  determine. 

[Ed.  Note.— For  other  cases,  see  Jury,  Cent 
Dig.  IS  19-24;  Dec.  Dig.  «=>11;  Wills,  Cent 
Dig.  S8  761-764 ;   Dec.  Dig.  «=»818.] 

5.  COUBTS  €=»42— ESTABLISHIOINT  OT  STTPKBI- 

OB  Cotjbt-=-Vai.iditt  of  STATora. 

Article  7,  c.  14,  p.  181,  Sess.  Laws  1909, 
under  whidi  tJie  superior  court  of  Pottawatomie 
county  was  organized,  is  constitutional,  and 
said  court  is  legal 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent 
Dig.  H  163-170,  181-188;    Dec.  Dig.  «8=»42.J 
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6.  Appbai,  aitd  Ebsob  «s>714— Mattes  Not 
OF  Record — Bbief. 

This  court  will  not  consider  a  quesdon 
raised  for  the  first  time  in  plaintiffs  in  error's 
brief,  and  evidence  of  which  is  the  clerk's  signa- 
ture to  a  statement  thereof  in  plaintiffs  in  er- 
ror's brief. 

[Ed,  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {{  2988-2963;  Dec.  Dig.  <3=> 

7.  Tbiai,  9=9370  —  Submission  of  Issues  — 
Advisobt  Ybbdict. 

In  cases  where  the  parties  are  not  enti- 
tled to  a  juqr  trial  as  a  matter  of  right,  and 
the  finding  of  the  jury  being  advisory  only,  it 
is  not  error  for  the  court  to  refuse  to  submit  all 
the  questions  of  fact  to  the  jury,  but  he  may 
submit  such  as  are  controverted  or  such  as  he 
may  desire  to  be  advised  upon.  Oklahoma 
Trust  Co.  V.  Stein,  39  OkL  756,  136  Pac.  746. 
[E3d.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.   {§  881,  885;    Dec.  Dig.  «S=»370.] 

8.  JUDouENi  9=3l99— Motion  fob  Judgment 
—  Advisobt  Vebdiot  —  CohfLictino  Evi- 
dence. 

In  a  case,  where  the  findings  of  the  jury  are 
advisory  only,  and  the  same  were  not  adopted 
by  the  court,  it  is  immaterial  whether  such 
verdict  is  general  or  special,  or  upon  what  in- 
structions it  was  reached,  or  whelJier  on  contro- 
verted or  uncontroverted  evidence. 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Oent.  Dig.  i§  387-376;    Dec.  Dig.  «=»199.] 

8.  Affeai.  and  EJjbbo'b  «=3l047— RuLmos  oh 

Evidence. 

In  the  trial  of  a  case  the  question  of  admit- 
ting or  rejecting  testimony  is  one  intrusted 
largely  to  the  sound  discretion  of  the  trial  court ; 
and,  where  the  matter  submitted  by  the  issues 
in  the  case  is  not  one  where  the  parties  are  en- 
titled to  a  jury  as  a  matter  of  right,  the  ulti- 
mate decision  of  the  case  is  with  court,  not 
with  the  jur^,  great  latitude  is  allowed  in  the 
exercise  of  discretion  by  the  court  in  admitting 
or  rejecting  testimony,  and  the  case  will  not  be 
reversed  in  this  court  for  error  in  this  particu- 
lar, unless  such  an  abuse  of  discretion  is  shown 
as  to  deprive  the  objecting  party  of  some  sub- 
stantial right.  Tobinv.  O'Brieter,  16  Okl.  600, 
85  Pac.  1121; 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Oent.  Dig.  U  4132,  4133,  4146-4152 ; 
Dec.  Dig.  <S=5l047.] 

10.  Courts  ^=9488  —  Tbansfbb  of  Case  — 

WAIVBB  of  IBBEOX7I.ABITIE0. 

Irregularitiea  in  the  transfer  of  a  case 
from  the  district  to  the  superior  court  may  be 
waived  by  the  parties,  and,  when  waived  by 
them,  any  judgment  rendered  by  the  superior 
court  will  be  regular. 

[Ed.  Note. — ^For  other  cases,  see  Courts,  Cent, 
Dig.  H  1316-1323 ;  Dec  Dig.  ®=»488.] 

11.  Judgment  «=s>211— Rendition— Validitt 
'     —Advisobt  Vebdict, 

In  cases  where  the  court  may  ignore  the 
findings  of  the  jury  and  render  such  judgment 
as  he  considers  auuorized  and  proper  under  the 
evidence  in  the  case,  it  will  be  immaterial  wheth- 
er or  not  it  renders  judgment  in  response  to  a 
motion  therefor  by  one  of  the  parties,  and  such 
judgment  will  not  be  void  because  rendered  sub- 
sequent to  the  filing  of  a  motion  for  a  new  trial 
by  the  party  in  whose  favor  the  judgment  is 
rendered  and  before  passing  on  such  motion. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  {  386 ;   Dec  Dig.  «=»211.] 

12.  Witnesses  ®=>359— Impeachment— Con- 
viction OF  Witness. 

Where  the  trial  court  admits  in  evidence 
the' judgment  of  a  foreign  state  convicting  a  wit- 
ness who  testified  upon  the  trial  of  a  felony,  it 


is  not  error  to  ezdude  the  facts  relating  to  anch 
judgment,  but  offered  to  contradict  the  testimony 
of  such  witness  as  to  the  facts  upon  which  said 
conviction  was  had. 

[Ed.  Note.— For  other  cases,  see  Witnessea, 
Cent  Dig,  II  1161,  1162;  Dec.  Dig.  <S=»359.] 

13.  Appeal  and  Ebbob  9=91014— Judgment 
Contbabt  to  Advisobt  Vebdict  —  Evi- 
dence. 

Where  the  evidence  reasonably  tends  to 
support  the  judgment  rendered  by  the  court,  ig- 
noring the  fiodings  of  the  jury,  in  a  case  where 
the  parties  are  not.  entitled  to  a  trial  by  jury 
as  a  matter  of  right,  such  judgment  will  be  af- 
firmed by  this  court 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Oent  Dig.  {  3995^;  Dec  Dig.  «=» 
1014.] 

Error  from  Superior  Coort,  PottawattHnle 
County;   George  C.  Abemathy,  Jnhge. 

Application  by  B.  F.  Hamilton  to  probate 
tbe  will  of  Samuel  Bailey,  deceased,  and  for 
letters  testamentary.  Probate  of  the  will  was 
opposed  by  Aramella  Parker  and  others. 
From  a  judgment  admitting  tbe  will  to  pro- 
bate and  granting  letters  testamentary  to 
proponent,  the  contestants  appealed  to  tbe 
district  court,  from  wblch  conrt  the  case  was 
transferred  to  the  superior  court,  where  judg- 
ment was  rendered  for  proponent,  and  con- 
testants bring  error.    Affirmed. 

H.  H.  Smith,  of  Sbawnee,  G.  W.  Crlm,  of 
Esthervllle,  Iowa,  J.  T.  Suggs,  of  Denlson, 
Tex.,  B.  L.  Jones,  of  Sherman,  Tex.,  and  J.  D. 
Lydltk,  of  Sbawnee  (H,  H.  Smith,  of  Shaw- 
nee, on  tbe  brief),  for  plaintiffs  in  error. 
Samuel  W.  Hayes,  of  Oklahoma  City,  and 
W.  S.  Pendleton  and  F.  H,  Reily,  botb  of 
Shawnee,  for  defendants  In  error. 

BROWN,  J,  Samuel  Bailey  died  Septem- 
ber 26,  1912,  in  Pottawatomie  county,  OkL, 
leaving  a  will  In  which  be  devised  to  his 
nephew,  Sherman  Spencer,  his  entire  estate, 
consisting  of  several  thousand  dollars.  Tbe 
will  named  Dr.  B.  F.  Hamilton  as  sole  ex- 
ecutor without  bond.  September  27,  1912,  B. 
F.  Hamilton,  filed  with  the  clerk  of  the  coun- 
ty court  his  application  and  petition  to  pro- 
bate the  win  and  for  letters  testamentary. 
October  21,  1912,  Mrs.  May  Spencer  filed  her 
application  In  tbe  county  for  probation  of  the 
will  and  to  be  appointed  administratrix  with 
tbe  will  annexed,  alleging  that  Sherman 
Spencer,  tbe  legatee  named  in  said  will,  died 
September  29,  1912,  and  that  she  was  his  sur- 
viving wife  and  heir,  and,  as  such,  entitled 
to  tbe  estate  of  Samuel  Bailey,  deceased,  and 
that  B.  F,  Hamilton  was  not  a  proper  person 
to  act  as  executor  of  Bailey's  wilL  October 
21,  1912,  an  answer  was  filed  in  tbe  county 
court  by  B.  F.  Hamilton  and  Sherman  Spen- 
cer, denying  generally  the  allegations  con- 
tained in  May  Spencer's  application,  and  es- 
pecially denying  that  Sherman  Spencer  was' 
dead  and  tbe  Incompetency  of  B.  F.  Hamilton 
to  act  as  executor  of  Bailey's  wUl,  and  deny- 
ing that  May  Spencer  had  any  right  to  be 
appo^ted  administratrix  of  the  will. 


9=>For  other  cases  sea  same  topic  and  KEY-NUMBER  In  all  Key-Numbered  DiCMts  and  IndwcM 
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After  dae  notice  of  the  application  to  pro-' 
bate  bad  been  given,  plaintiffs  in  error  Ara- 
mella  Parker  and  Sabrlna  B.  Strong  and  Par- 
ry Kilbum  appeared  in  said  county  court,  tlie 
two  first  mentioned  claiming  to  be  sisters  of 
Samuel  Bailey,  the  latter  a  nephew  by  a 
deceased  sister,  and  all  claiming  to  be  heirs 
of  said  Bailey,  and  protested  against  the  pro- 
bation of  said  will  on  the  ground  that  Sam- 
nel  Bailey  at  the  time  he  made  the  same  was 
mentally  Incompetent  to  make  the  will,  and 
that  the  will  was  not  execnted  according  to 
law,  and  prayed  that  the  court  refuse  proba- 
tion of  the  will  and  appoint  an  administrator 
of  Bailey's  estate. 

October  21,  1912,  B.  F.  Hamilton  and  Sher- 
man Spencer  filed  an  answer  to  the  objection 
and  protest  of  Aramelia  Parker  and  others 
denying  the  allegations  therein  contained. 
November  11,  1912,  Aramelia  Parker,  Sabrlna 
^  B.  Strong,  Henry  F.  Bailey,  James  Chrystler, 
'  Hannah  Brewer  Eipton,  Franklin  Chrystler, 
Charles  Chrystler,  and  John  M.  Chrystler  fil- 
ed in  the  county  court  of  Pottawatomie 
county  their  Joint  protest  and  objections  to 
the  probate  of  the  will  of  Samuel  Bailey,  al- 
leging they  were  next  of  kin  to  said  Bailey, 
and  further  alleged,  in  substance,  that  the 
purported  will  of  Samuel  Bailey  was  not  ex- 
ecuted by  him  according  to  law,  that  he  was 
mentally  incompetent  to  make  a  valid  will, 
and  for  various  reasons  therein  alleged  the 
purported  will  was  -  void,  and  the  objectors 
prayed  for  the  appointment  of  an  administra- 
tor of  said  estate,  and  that  probation  of  the 
will  be  denied.  A  hearing  was  had  in  the 
county  court  December  2, 1912,  and  Judgment 
rendered  admitting  the  wlH  to  probate,  and 
granting  letters  testamentary  to  B.  F.  Ham- 
ilton, executor.  From  this  Judgment  the  ob- 
jectors, Aramelia  Parker,  Sabrlna  B.  Strong, 
and  others,  appealed  to  the  district  court 
of  Pottawatomie  county.  January  30,  1913, 
on  motion  of  the  objectors,  Aramelia  Parker 
and  others,  filed  in  the  district  court  of  Pot- 
tawatomie county,  the  cause  was  transferred 
to  the  superior  court  of  said  county.  Febru- 
ary 1, 1913,  Aramelia  Parker  and  others  filed 
motion  in  the  superior  court  of  Pottawatomie 
county  asking  that  said  cause  be  remanded  to 
the  district  court  of  said  county,  alleging 
that,  under  the  Constitution  and  statutes  of 
Oklahoma,  said  superior  court  was  •without 
Jurisdiction  to  hear  and  determine  said  cause. 
The  motion  was  overruled,  and  plaintiffs  ex- 
cepted. 

The  case  was  thereafter  set  down  for  trial 
July  14,  1913,  and  on  July  9th  plaintiffs,  con- 
testants, filed  their  motion  and  application 
for  trial  by  Jnry.  On  the  same  day  the  ap- 
plication for  trial  by  Jury  was  sustained  on 
the  agreement  of  plaintiffs  to  withdraw  the 
application  for  a  rehearing  of  their  applica- 
tion for  a  writ  of  prohibition  in  the  Supreme 
Court  of  Oklahoma,  and  upon  condition  that 
the  plalntlfb  deposit  with  the  clerk  of  the 
court  1200  in  cash  to  defray  the  expenses  of 
said  Jury.    July  4, 1913,  May  Spencer,  by  her 


attorney,  filed  written  objections  to  a  trial 
by  Jury  for  the  reason  that  the  Jury  had  been 
summoned  upon  the  appIicaUon  of  plaintiffs, 
and  the  expenses  thereof  paid  with  money 
deposited  by  plaintiffs,  and  the  summoning 
of  the  Jury  was  irregular  and  not  authorized 
by  law.  July  14,  1913,  the  case  was  called 
for  trial,  and  May  Spencer  presented  her  ap- 
plication for  a  continuance  of  the  case,  and 
defendants  Hamilton  and  Spencer,  by  their 
attorneys,  moved  to  quash  the  panel  of  the 
Jury  summoned  for  the  trial  of  the  case,  on 
the  ground  the  same  was  irregularly  drawn, 
that  there  was  no  money  in  the  court  fund  to 
pay  the  expense  of  the  same,  and  that  the 
contestants  had  deposited  $200  with  which  to 
pay  their  expenses,  and  that  fact  would  have 
a  tendency  to  bias  the  Jury  in  favor  of  the 
plaintiffs.  The  court  overruled  the  motion 
for  continuance  and  the  objection  to  the  Jury, 
and  the  cause  proceeded  to  trial  to  the  Jury. 

After  the  conclusion  of  the  evidence,  which 
covers  over  300  pages  of  the  case-made,  Ham- 
ilton and  Spencer  moved  the  court  to  dis- 
charge the  Jury,  and  for  the  court  to  pass 
upon  the  questions  of  law  and  fact  Con- 
testants, Aramelia  Parker  and  others,  then 
moved  the  court  to  instruct  the  Jnry  to  return 
a  verdict  in  effect  denying  the  probate  of  the 
will.  After  refusing  numerous  instructions 
requested  by  the  plaintiffs,  the  court  Instruct- 
ed the  Jury,  which  retired,  and  thereafter  re- 
turned into  court  their  findings  and  answers 
to  special  interrogatories  as  f611ows : 

"First.  Did  Samuel  Bailey  sign  the  alleged 
will?     Answer:    Yes. 

"Second.  If  he  signed  the  alleged  will,  was  the 
same  executed  and  witnessed  in  compliance  with 
the  law  as  same  has  heretofore  been  stated  in 
these  instmctioni?    Answer:  Yes. 

"Third.  If  Samuel  Bailey  signed  the  will  and 
same  was  executed  as  required  by  law,  was  Sam- 
uel Bailey  in  the  making  of  said  will  controlled 
by  an  insane  delusion  as  same  has  been  defined 
for  you  in  these  instructions?     Answer:    Tes. 

"Foarth.  If  Samuel  Bailey  signed  the  will, 
and  same  was  executed  as  requir^  by  law,  and 
if  he  was  not  in  the  making  of  said  will  con- 
trolled by  an  insane  delusion  as  same  has  here- 
tofore been  defined  In  these  instructions,  did  he 
have  the  capacity  to  retain  in  memory  the  ex- 
tent and  condition  of  his  property  to  compre- 
hend to  whom  he  was  giving  it  and  to  appre- 
ciate the  deserts  and  relation  to  him  of  others 
to  whom  he  gave  nothiijig?    Answer:  No." 

Thereafter,  July  19,  1913,  the  defendants 
moved  the  conit  to  set  aside  the  special  ver- 
dict of  the  Jury  and  enter  Judgment  for  de- 
fendants, and  on  July  22d  defendants  filed 
motion  for  new  trial  July  2eth  plaintiffs, 
the  contestants,  filed  a  motion  for  Judgment 
on  the  findings  of  the  jury.  The  court  there- 
upon pronounced  its  conclusions  of  fact  and 
of  law,  and  rendered  Judgment  "that  the  will 
be  admitted  to  probate  notwithstanding  the 
verdict,  and  that  the  costs  be  taxed  to  the 
contestants."  Contestants  excepted  to  the 
conclusions  of  law  and  fact  made  by .  the 
court  and  to  the  Judgment  rendered,  and 
thereafter  in  due  time  filed  motion  for  a  new 
trial,  which  was  overruled,  and  th^  prose- 
cute error. 
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The  petitloii  in  error  oontaiiis  fifty  aaslgn- 
meatB  of  error,  but  In  tbelr  bri^  plaintifEs 
In  error  pres«it  the  case  to  tbls  court  upon 
elgbt  gaterAl  proposltlona,  vis. : 

(1)  "Th«  court  erred  is  OTemiling  motion  for 
new  trial  upon  the  grounds  assigned  that  de- 
fendants or  contestants  below  had  the  right  of 
trial  by  jury,  and  consequently  on  disputed  evi- 
dence the  court  could  not  sustain  a  motion  for 
judgment  notwithstanding  the  verdict," 

(2)  "The  superior  court  was  not  in  existence 
at  the  time  of  the  rendition  of  Judgment,  Octo- 
ber 18,  1918." 

(3)  "If  the  court  was  a  legally  existing  court, 
it  had  no  jurisdiction  to  make  findings  or  render 
judgment  at  a  term  subsequent  to  the  term  the 
case  was  tried,  without  the  court  being  adjourn- 
ed to  said  term." 

(4)  "The  court  erred  in  not  submitting  to  the 
jury  the  issue  of  undue  influence,  and  in  not 
requiring  the  jury  to  find  generally." 

(5)  "If  the  verdict  of  the  jury  u  special,  as 
contended  in  defendant  in  error's  brief,  a  motion 
for  judgment  will  not  lie ;  and  this  because  a 
motion  for  judgment  applies  only  when  the  evi- 
dence is  undisputed,  and  when  judgment  may  be 
rendered  on  the  pleadings,  notwithstanding  the 
verdict,  and  never  applies  when  a  special  ver- 
dict is  relied  upon." 

(6)  "The  evidence  of  Hamilton  and  Spencer 
was  incompetent,  and  motion  to  exclude  same 
should  have  been  sustained." 

(7)  "The  court's  view  of  the  law  as  expressed 
in  its  opinion  and  by  its  instructions  to  the  jury 
was  erroneous." 

(8)  "The  superior  court  Sad  no  Jnriadiction 
of  this  case  on  the  record." 

[1,2]  It  is  claimed  by  plain  tllTs  In  error 
that,  under  section  19,  art  2,  of  the  Constitn- 
tlon  of  Oklahoma,  the  parties  litigant  are 
entitled  to  a  trial  by  jury  as  a  matter  of 
right  in  all  cases  In  courts  of  record  In  this 
state  when  Issues  of  fact  are  joined  by  the 
pleadings.  We  cannot  agree  with  this  con- 
tention. The  section  of  the  Constitution  re- 
ferred to  has  been  construed  to  confer  the 
right  of  trial  by  jury  to  be  absolute  in  cases 
only  where  the  right  existed  at  common  law 
as  construed  at  the  time  of  the  erection  of 
the  state,  except  as  modified  by  the  Oonstitn- 
tlmi. 

In  the  case  of  Baker  ▼.  Newton,  27  Okl. 
436,  112  Paa  1034,  40  I*  E.  A.  (N.  S.)  940, 
It  was  held,  qnotlnK  from  paragraph  4  of  the 
syllabus : 

"Trial  by  jury  secured  to  the  people  of  the 
state  by  section  19,  art.  2,  of  the  Constitution,  is 
a  trial  according  to  the  course  of  the  common 
law  as  it  existed,  and  the  same,  in  substance, 
as  that  which  was  in  use  when  the  Constitution 
was  adopted,  except  as  specifically  modified  by 
the  provisions  of  the  Constitution." 

In  the  case  of  Baker  ▼.  Newton,  supra, 
Justice  Hayes  speaking  for  the  court,  after 
copying  section  19,  art  2,  of  the  Constitution, 
and  construing  the  same,  says: 

"The  question  therefore  arises :  What  consti- 
tutes a  trial  by  jury  as  guaranteed  by  the  Con- 
stitution? This  question  has  been  under  inves- 
tigation by  many  courts  of  the  nation,  both  state 
and  federal,  and  there  is  unanimity  in  the  opin- 
ions that  the  right  of  trial  by  jury  secured 
by -the  Constitutions  of  the  various  states  is 
simply  the  right  to  a  trial  by  jury  constituted 
substantially  and  with  the  same  elements  and  in- 
cidents as  existed  when  the  Constitution  was 
adopted.  Carroll  v.  Byers  et  al.  (Ariz.), 2(5 
Pac.  599;    StaU  ex  rcL  v.  Withrow,  133  Mo. 


600  (84  S.  W.  246,  30  S.  W.  43]:  Byers  v.  Com- 
monwealth, 42  Pa.  89:  Plimpton  v.  Somerset^ 
33  Vt  283.  The  trial  by  jury  secured  to  the 
subject  by  the  Constitution  is  a  trial  accord- 
ing to  the  course  of  common  law,  and  the  same, 
in  substance,  as  that  wliich  was  in  use  when  tlie 
Constitution  was  formed.'  Ekst  Kingston  ▼. 
Towle,  48  N.  H.  84  [07  Am.  Dec.  676,  2  Am. 
■Rep.  174].  See,  also,  Gopp  v.  Henniker,  66  N. 
H.  179  rao  Am.  Rep.  194] ;  Hagany  v.  Cohnen 
et  aL,  a  Ohio  St  82. 

"Judge  Cooley,  discussing  these  provisions, 
said:  'AH  the  state  Constitutions  preserve  the 
rifht  of  trial  by  jury,  for  civil  as  well  as  for 
criminal  cases,  with  such  exceptions  as  are  spec- 
ified, and  wbicii  for  the  most  part  consist  in  sneb 
cases  as  are  of  small  consequence,  and  are  tri- 
able in  inferior  courts.  The  constitutional 
provisions  do  not  extend  the  right  •  *  *  in 
the  cases  in  which  it  was  a  matter  of  right  be- 
fore.' " 

And  again,  at  page  447  ot  27  OkL,  on  pegs 
1039  of  112  Paa  [40  I..  B.  A.  (N.  a)  »40].tt  Is 

further  said : 

"The  constitutional  provisions  preserving  trial, 
by  jury  in  this  state  specifically  eliminates  some 
of  the  features  thereof  as  it  existed  b^re  the 
admission  of  the  state.  Section  19,  art  2,  aft- 
er providing  that  the  right  of  trial  or  jury  shall 
be  and  remain  inviolate,  specifically  provides 
that  in  county  courts  ana  courts  not  of  record 
a  jury  shall  consist  of  six  men,  and  in  all  dvll 
cases,  and  in  criminal  cases  less  than  felonies, 
three-fourths  of  the  whole  number  of  jurors 
shall  have  power  to  render  a  verdict  By  these 
provisions  unanimity  in  the  verdict  is  no  longer 
rei]uired  in  any  dvu  case,  and  the  number  con- 
stituting the  jury,  as  to  county  courts,  is  re- 
duced from  12  to  9 ;  but  except  as  to  these  two 
important  changes  in  the  features  of  the  jury 
trial  as  it  existed  at  common  law,  the  preced- 
ing clause  of  the  section  provides  that  the  trial 
by  jury  shall  be  and  remain  inviolate.  It  was 
evidently  intended  by  such  declaration  of  right 
that  those  essential  features  of  the  Jury  trial 
as  existed  before  the  admission  of  the  state,  not 
specifically  modified  by  the  Constitution,  shonld 
be  preserved." 

In  the  case  ot  State  ex  reL  West,  Attorney 
General,  t.  Cobb,  24  OkL  662,  104  Pac.  361, 
24  Ia  EL  A.  (N.  S.)  639,  In  an  opinion  by  Jus- 
tice Dunn,  it  is  said,  quoting  from  paragraph 
2  of  the  syllabus: 

"The  right  of  trial  by  Jury,  declared  inviolate 
by  section  19,  art  2,  p.  88,  Snyder's  Const 
Oklahoma,  except  as  modified  by  the  Gonstita- 
tion  itself,  means  the  right  as  it  existed  in  tb» 
territory  at  the  time  of  the  adoption  of  the  Con- 
stitution." 

Apache  State  Bank  ▼.  Daniel,  82  OkL  121, 
121  Pac.  237,  40  li.  B.  A.  (N.  S.)  001,  Ann. 
Cas.  1&14A,  520,  was  a  case  In  which  action 
was  commenced  In  the  county  court  to  com- 
pel the  administratrix  to  Inventory  as  pert 
of  the  estate  for  which  admlnistraticm.  was 
therein  pending  certain  bank  stock  which  It 
was  alleged  belonged  to  the  estate.  The  ac- 
tion was  resisted  by  the  administratrix,  who 
claimed  that  she  was  the  owner  of  said  stodc 
in  person.  The  issue  was  thus  formed  by 
the  pleadings,  and  a  trial  had  In  county 
court,  which  resulted  In  an  order  of  that 
court  requiring  the  administratrix  to  Inven- 
tory said  property.  From  this  order  the  ad- 
ministratrix appealed  to  the  district  court 
A  trial  was  had  In  the  district  court  before 
a  jury,  to  wlddi  the  Issues  of  fact  were  sub- 
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mltted  and  tbe  trial  nesnlted  In  a  verdict 
and  Judgment  for  the  administratrix,  and 
appeal  prosecated  to  this  court  One  of  tbe 
grounds  relied  on  for  reversal  was  tbe  sub- 
mission of  the  case  to  a  Jury.  It  was  held 
that  tbe  submission  of  tbe- case  to  a  Jury  for 
a  general  verdict  was  erroneona  But  it  ap- 
pearing tliat  the  court,  having  carefully  re- 
viewed tbe  evidence,  reached  a  conclusion  in- 
dependent of  tbe  jury,  the  case  was  not  re- 
versed on  that  ground,  although  tbe  conclu- 
sion reached  by  the  court  was  tbe  same  as 
found  by  tbe  Jury. 

The  case  of  Oartwright  v.  Holcomb,  21  OM. 
648,  97  Pac.  385,  17  Ann.  Oas.  277,  appears 
directly  In  point  The  case  was  one  involv- 
ing tbe  contest  of  a  will  the  probate  of  wUcb 
was  resisted  in  tbe  county  court  Tbe  court 
sustained  the  validity  of  tbe  will  and  admit- 
ted it  to  probate.  Contestants  appealed 
therefrom  to  the  district  court  where  a  de- 
mand for  a  trial  by  a  Jury  was  refused,  and 
tbe  case  was  tried  by  the  court  without  a 
Jury.  Judgment  was  rendered  admitting  tbe 
will  to  probate.  The  contestants  appealed 
from  tbe  Judgment  of  tbe  district  court  and 
a  reversal  was  sought  on  the  ground  plalntUt 
in  error  had  been  denied  a  trial  by  Jury  in  the 
district  court  The  case  involved  a  question 
of  fact  upon  which  issue  had  been  Joined  by 
tbe  pleadings.  This  court,  through  the  pres- 
ent Chief  Justice,  citing  a  number  of  authori- 
ties supporting  the  opinion,  held  that  in  such 
case  a  trial  by  Jury  as  a  matter  of  right  did 
not  exist  at  common  law  in  the  terrltoi?  of 
Oklahoma. 

Such  was  tbe  condition  of  the  law  in  Ok- 
lahoma at  the  time  of  tbe  erection  of  the 
state  and  the  adoption  of  the  Constitution. 
As  said  by  Justice  Kane  in  tbe  Cartwrlgbt 
Case,  supra,  it  was  within  tbe  discretion  of 
the  trial  court  to  order  a  Jury  to  pass  upon 
questions  of  fact  arising  in  the  case.  It  being 
discretionary  with  the  court  whether  it  would 
submit  the  issues  of  fact  to  the  Juiy,  we 
think  it  was  likewise  within  its  discretion 
whether  it  would  accept  and  adopt  tbe  flnd- 
.  Ings  of  the  Jury  upon  the  Issues  submitted 
to  them.  In  such  cases  it  is  held  the  findings 
of  the  Jury  are  advisory  only. 

The  case  of  Barnes  et  aL  v.  Lynch  et  al.,  9 
OkL  156,  59  Pac.  995,  was  a  suit  to  set  aside 
deeds  to  real  estate  and  decree  title  therein 
to  be-in  plaintiff  and  for  an  injunction  re- 
straining defendant  from  disposing  of  the 
land  in  controversy.  Tbe  suit  being  oije  in 
whidi  the  parties  were  not  entitled  to  a  trial 
by  Jury  as  a  matter  of  right  it  was  held, 
quoting  from  the  syllabus: 

"In  cases  of  equitable  cognizance,  while  the 
judge  may  call  in  a  jury  or  consent  to  one,  for 
the  purpose  of  advising  him  upon  the  questions 
of  fact  ae  may  adopt  or  reject  their  conclnsions, 
as  he  sees  fit 'and  the  whole  matter  must  even- 
tually be  left  to  him  to  determine,  and  instruc- 
tions to  the  jury  famish  no  ground  of  error  up- 
on appeal.  It  was  not  only  the  right  but  the 
duty,  of  die  court  to  have  determined  all  qnes- 
tions  of  fact  as  well  as  of  law." 


To  tbe  same  effect  Is  tbe  case  of  Blchard- 
son-Roberts-Bryne  D.  G.  Co.  v.  Hockaday  et 
al.,  12  Okl.  646.  73  Paa  957,  in  which  the 
case  of  Barnes  v.  I/yn<^  supra,  is  quoted 
with  approval 

In  tbe  case  of  Mosier  and  First  National 
Bank  of  Walter  v.  Walter,  17  OkL  806,  87 
Pac.  877,  the  territorial  court  held  as  fol- 
lows, quoting  from  paragraph  8  of  the  sylla- 
bus: 

"In  an  equitable  proceeding  for  the  cancella- 
tion of  a  deed,  the  jury  sits  merely  in  an  advis- 
ory capacity  to  the  court  and  a  parQr  cannot 
complain  of  a  refusal  of  the  court  to  submit  spe- 
cial interrogatories,  as  their  submission  or  re- 
jection b/  a  court  of  equity  lies  solely  within  its 
sound  discretion,  and  it  mav  adopt  or  reject 
such  as  it  deems  proper,  and  no  error  can  be 
predicated  thereon,  unless  such  discretion  has 
been  abused." 

Section  4993,  Rev.  Laws  1910,  reads  as  fol- 
lows: 

"Issues  of  law  must  be  tried  by  tbe  court  un- 
less referred.  Issues  of  fact  arising  in  actions 
for  the  recovery  of  money,  or  of  specific  real 
or  personal  property,  shall  be  tried  by  a  jury, 
unless  a  jury  trial  is  waived,  or  a  reference  be 
ordered,  as  hereinafter  provided." 

Our  statute  was  taken  bodily  from  tbe 
statutes  of  Kansas,  viz.,  Gea  Stat  p.  680,  { 
266. 

In  tbe  case  of  H.  H.  McCardell  et  al.  v.  H. 
W.  McNay,  17  Kan..  433,  plaintiffs  sought  to 
set  aside  a  deed  to  certain  property  and  have 
the  same  subjected  to  his  Judgment  In  tbe 
trial  of  tbe  case  the  defendant  demanded  a 
Jury,  which  was  refused,  and  on  appeal  the 
Supreme  Court  of  Kansas,  passing  upon  tbe 
right  of  tbe  litigants  to  a  trial  by  Jury  un- 
der tbe  statute  above  referred  to,  sustained 
the  action  of  the  trial  court  in  tlie  follow- 
ing language: 

"The  only  question  in  the  case  in  this  court 
is :  Did  the  conrt  below  err  in  refusing  the  de- 
fendants, plaintiffs  here,  a  trial  by  jury?  This 
question  must  be  answered  in  the  negative. 
This  is  not  one  of  tbe  actions  in  which  a  party 
is  entitled  to  demand  a  jury  as  a  matter  of 
right.  In  civil  actions  a -jury  can  be  daimed 
as  a  matter  of  right  only,  for  tbe  trial  of  'is- 
sues of  fact  arising  in  actions  for  the  recovery 
of  money,  or  of  specific  real  or  personal  prop- 
erty.' Gen.  Stat  680,  i  266.  Now,  this  is  not 
an  action  for  the  recovery  of  money.  Neither  is 
it  an  action  for  the  recovery  of  real  property. 
Nor  is  it  an  action  for  the  recovery  of  personal 
property." 

In  the  case  of  Houston  v.  CommisslonerB 
of  Cloud  Coun<7. 19  Kan.  396,  the  action  was 
by  Houston  against  tbe  commissioners  and 
treasurer  of  Cloud  coimty  to  restrain  tbe 
assignment  and  transfer  of  certain  tax  sale 
certificates,  and  to  set  aside  the  treasurer's 
safe  for  taxes  upon  which  such  certificates 
were  based.  At  the  trial  the  plaintifT,  Hous- 
ton, demanded  a  Jury,  which  was  refused, 
and  upon  appeal  the  action  of  the  trial  court  ' 
was  sustained.  In  tills  case  the  case  of 
McCardell  v.  McNay,  supra,  was  approved. 

We  have  dted  the  several  authorities 
above  referred  to  in  view  of  the  earnest 
contention  of  counsel  for  plaintiffs  in  error 
that  In  the  trial  court  plaintiffs  in  error 
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were  entitled  to  a  trial  by  a  Jury  as  a  mat- 
ter of  right,  and  consequently  to  Judgment 
on  the  findings  and  verdict  of  tbe  Jury.  We 
thinlc  tlie  autliorlties  above  cited  settle  plain- 
tiffs in  error's  first  proposition  against  them. 

It  is  farther  contended  by  plaintiffs  in 
error  that,  the  trial  court  having  agreed 
to  call  and  impanel  a  Jury  in  the  trial  of 
the  case  on  the  condition  that  plaintiffs 
would  abandon  their  motion  for  rehearing 
of  their  application  for  a  writ  of  prohibition 
in  the  Supreme  Court  and  deposit  sufficient 
money  to  pay  the  expenses  of  the  Jury,  the 
court  was  bound  to  afford  plaintiffs  a  trial 
by  Jury.  It  appears  the  court  did  all  it 
agreed  to  do.  It  did  call  a  Jury  and  sub- 
mitted to  them  tbe  facts  of  the  case.  The 
court  did  not  obligate  itself  to  be  bound  by 
the  action,  of  the  Jury,  and,  if  it  had  so 
agreed,  it  would  not  thereby  have  estopped 
itself  from  exercising  tbe  right  under  the 
law  to  reject  the  verdict  of  the  Jury  in  so" 
far  as  it  did  not  compart  with  the  court's 
conclusions  after  hearing  all  the  evidence  in 
the  case.  . 

[3,6]  Plaintiffs  in  error's  second  propo- 
sition involves  tbe  constitutionality  of  the 
superior  court  of  Pottawatomie  county.  It 
is  claimed  that  article  1,  c.  20,  {  lT97,^Bev. 
Laws  1910,  under  whidi  the  superior  court 
of  Pottawatomie  county  was  organized,  is 
unconstitutional.  The  section  complained  of 
is  arUcle  7,  c.  14,  Sess.  Laws  1009,  p.  181. 
The  act  referred  to  was  construed,  and  the 
constitutionality  thereof  sustained,  by  this 
court  in  a  well-considered  opinion  by  Jus- 
tice Hayes  in  the  case  of  Burks  v.  Walker, 
25  OkL  353,  109  Fac.  644,  and  the  conclusion 
therein  reached  has  been  since  recognized 
as  the  settled  law  of  the  state,  and  in  a 
late  case  of  Hatfield  v.  Oamett,  146  Pac.  24, 
this  court  referred  to  Burks  v.  Walker  with 
approval.  Tbe  vaUdity  of  the  act  and  the 
decision  of  Burks  v.  Walker  is  again  recog- 
nized by  this  court  in  the  case  of  Leather- 
ock  V.  Lawter  et  al.,  decided  in  March,  1915, 
and  found  in  146  Pac.  324.  No  reason  has 
been  shown  why  the  conclusion  reached  in 
Burks  V.  Walker,  supra,  should  not  be  ad- 
hered to.  We  think  further  consideration  of 
this  proposition  at  this  time  a  consumption 
of  time  which  the  congested  condition  of 
the  docket  of  this  court  will  not  Justify. 

Plaintiffs  in  error's  third  proposition  is 
as  follows: 

"If  the  court  was  a  legally  existing  court,  it 
bad  no  jurisdiction  to  make  findings  and  render 
judgment  subsequent  to  tbe  term  the  case  was 
tried  without  tbe  court  having  been  adjournod  to 
that  time." 

[t]  We  have  already  disposed  of  the  ques- 
tion of  tbe  legality  of  the  court  And  on 
examination  of  plaintiffs  in  error's  assign- 
ments of  error  we  fail  to  find  any  reference 
to  the  Judgment  of  the  court  having  been 
rendered  at  a  term  of  court  subsequent  to 
the  trial  of  the  case,  and  tbe  only  evidence 
of  such  fact  to  wliich  our  attention  is  called 
Is  the  statement  in  plaintiffs  in  error's  brief. 


signed  by,  the  clerk  ct  said  court;  henoe  we 
decline  to  consider  this  objection. 

[4, 7]  Plaintiffs  in  error's  fourth  propo- 
sition Is: 

"The  court  erred  in  not  submitting  to  the  Jury 
the  issue  of  undue  influence  and  requiring  tbe 
jury  to  find  generally." 

The  case  being  one  in  which  the  parties 
were  not  entitled  to  a  trial  by  Jury  as  a 
matter  of  right,  and  the  court  not  being 
bound  by  the  findings  of  tbe  Jury,  there  was 
no  error  in  failing  to  instruct  upon  the  issue 
of  undue  Infiuence  or  In  failing  to  require 
the  Jury  to  find  a  general  verdict;  the 
court  having  refused  to  adopt  the  verdict 
which  the  Jury  did  return. 

In  the  case  of  Oklahoma  Trust  Company 
V.  Stein,  39  Okl.  756,  136  Pac.  746,  it  is  held: 

"In  cages  of  equitable  cognizance  the  judge 
may  call  in  a  jury  or  consent  to  one  for  the 
purpose  of  advising  him  on  questions  of  fact, 
and  he  may  adopt  or  reject  their  conclusions  as 
he  sees  fit,  inasmuch  as  the  whole  matter  must 
be  left  to  him  to  determine  eventually,  and  it 
is  not  error  for  him  to  refuse  to  submit  all  the 
questions  of  fact  to  the  jury,  but  he  may  submit 
such  as  are  controverted  or  such  as  he  may  de- 
sire to  be  advised  upon." 

To  the  same  effect  is  tbe  case  of  Oaler  v. 
Berrlan  et  al.,  43  Okl.  303,  140  Pac.  155.  See, 
also,  Kentucky  Bank  &  Trust  Co.  v.  Pritch- 
ett,  143  Pac.  338;  Oklahoma  Trust  Ca  v. 
Stein,  39  OkL  766,  136  Pac.  74& 

[I]  Plaintiffs  in  error's  fifth  proposition  Is 
as  follows: 

"If  the  verdict  of  the  jury  was  special,  as 
contended  in  defendants  in  error's  brief,  a  mo- 
tion for  judgment  will  not  Ue ;  and  this  because 
a  motion  for  judgment  applies  only  when  the 
evidence  is  not  disputed,  and  when  judgment 
may  be  rendered  on  tbe  pleadings  notwithstand- 
ing the  verdict,  and  never  applies  when  a  sjtecial 
verdict  is  relied  upon." 

The  court  did  not  adopt  the  verdict,  and, 
the  findings  of  the  Jury  being  merely  ad- 
visory, the  question  of  whether  it  was  spe- 
cial or  general  was  of  no  concern,  and  it 
was  immaterial  upon  what  instructions  it 
was  reached,  or  whether  it  was  upon  con- 
troverted or  uncontroverted  evidence.  The 
record  shows  the  trial  court  based  its  Judg>- 
ments  upon  its  own  conclusions  of  what  the 
facts  were,  as  it  had  a  right  to  do. 

In  the  case  of  Barnes  v.  Lynch,  supra,  we 
find  quoted  with  approval  the  f(MowtDg 
cases: 

Koons  T.  Blanton,  129  Ind.  383,  27  N.  E. 
334,  from  the  Supreme  Court  of  Indiana  as 
follows: 

"Since,  in  a  suit  in  equity  to  reform  a  deed, 
the  parties  are  not  entitled  to  a  jury,  and  since 
tbe  court,  when  it  calls  a  jury  to  its  aid  in  such 
case,  may  disregard  their  findings,  the  parties 
cannot  complain  of  the  manner  in  which  the 
questions  are  submitted,  nor  to  the  form  of  the 
interrogatories  or  instructions." 

Also  Missouri  Valley  Lumber  Co.  v.  Reid, 
4  Kan.  App.  4,  46  Pac.  722,  In  a  case  of  fore- 
closure, as  follows: 

"Tbe  finding  of  the  Jury  was  in  any  event 
merely  advisory,  and  not  binding  upon  the  court. 
In  the  face  of  it,  the  court  had  a  nght  to  decide 
for  itself  all  questions  of  fact  as  well  as  of 
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law  in  the  case" — citing  Franks  t.  Jones,  39 
Kan.  236,  17  Pac.  663 ;  Moors  v.  Standford,  ii 
Kan.  App.  248.  41  Pac.  1064. 

Plaintlfls  in  error's  sixtli  propositioa  is: 
"The  evidence  of  Hamilton  and  Spencer  was 

incompetent,   and  motion  to  ezclade  the  same 

should  have  been  sustained." 

The  witness  Hamilton  was  named  as  ez- 
ecntor  of  the  will,  and,  as  such,  applied  for 
its  probation,  and  was  one  of  the  proponents 
In  the  case,  insisting  npon  the  valldUy  of 
the  will  and  Its  right  to  probate.  Sherman 
Spencer  was  the  legatee  named  in  the  will, 
and  was  an  adverse  party.  The  contestants 
were  the  next  of  kin  and  relatives  whose 
rights  to  Bailey's  property  depended  upon 
breaking  the  will.  Hamilton  and  Spencer 
were  called  in  behalf  of  proponents,  and 
testified  as  witnesses  in  support  of  the  will 
and  its  admission  to  probate.  The  statute 
which  it  is  contended  by  plaintiffs  in  error 
rendered  the  witnesses  Hamilton  and  Spen- 
cer incompetent  to  testify  is  found  in  section 
5841,  Comp.  Laws  1909,  which,  so  far  as  ap- 
plicable, reads  as  follows: 

"No  party  shall  be  allowed  to  testify  in  his 
own  behalf,  in  respect  to  any  transaction  or 
communication  had  personally  by  such  party 
with  a  deceased  person,  when  the  adverse  party 
is  the  executor,  administrator,  heir  at  law,  next 
of  kin,  surviving  partner  or  assignee  of  such  de- 
ceased person,  where  they  have  acquired  title 
to  the  cause  of  action  immediately  from  such 
♦    •    •    person." 

It  will  be  obaeryed  the  statute  quoted  does 
not  disqualify  the  administrator  or  the  lega- 
tee in  a  wUI  as  a  witness  in  any  case.  In  this 
case  the  witnesses  Hamilton  and  Spencer 
were  competent  witnesses  to  prove  any  mate- 
rial fact  in  the  case  of  which  they  had  knowl- 
edge, unless  such  fact  was  in  respect  to  some 
transaction  or  communication  had  personal- 
ly by  such  witnesses  with  the  deceased.  Dr. 
Hamilton  was  introduced  by  proponent,  and, 
without  objection,  testified  at  length  as  to  the 
deceased's  condition  of  mind  and  body  up  to 
the  time  of  Iiis  death,  and  that  he  was  de- 
ceased's physician  several  years  before  his 
death.  Some  of  the  answers  of  the  witness 
were  inadmissible,  and  should  have  been  ex- 
cluded from  the  jury,  but  substantially  the 
same  statements  which  the  witness  Hamilton 
says  were  made  by  Bailey  were  also  testified 
to  by  the  witnesses  £^ank  Boggs  and  Mary 
Skillington,  without  objection  or  contradic- 
tion. A  lengthy  cross-examination  by  coun- 
sel for  contestants  of  the  witness  Hamilton 
appears  to  have  covered  evei7  matter  about 
which  this  witness  testified  In  chief,  and 
much  more.  Hamilton  was  afterwards  re- 
called by  contestants  and  Interrogated  as  to 
the  property  and  estate  In  his  hands.  Much 
of  what  lias  been  said  relative  to  the  testimo- 
ny of  the  witness  Hamilton  can  be  said  as  to 
the  testimony  of  the  witness  Sherman  Spen- 
cer. He  was  interrogated  and  testified  with- 
out objection  as  to  the  relations  and  feelings 
of  the  deceased  to  the  witness  and  witness' 
mother,  and  as  to  a  meeting  by  the  witness 
and  deceased  In  Shawnee,  and  friendly  con- 


versations between  them  at  that  place.  This 
witness  was  also  subjected  to  a  rigid  cross- 
-examination  by  contestant's  coimsel,  by  which 
be  was  interrogated  generally  as  to  his  rela- 
tions with  the  deceased  and  his  conversations 
with  him.  Some  of  his  answers,  like  the  wit- 
ness Hamilton's,  were  inadmissible.  But,  if 
we  concede  the  testimony  of  the  witnesses 
Hamilton  and  Spencer  was  erroneously  ad- 
mitted and  influenced  the  jury  in  their  find- 
ings and  verdict  in  the  case,  still  we  must  not 
overlook  the  fact  that  the  court  did  not  adopt 
the  findings  of  the  jury.  There  was  other 
evidence  sufficient  to  authorize  and  support 
the  court's  judgment,  which  it  had  the  right 
to  enter  notwithstanding  the  findings  of  the 
jury.  The  fact  that  incompetent  evidence 
was  admitted,  will  not  justify  a  reversal  of 
the  judgment  in  the  absence  of  a  showing 
plaintiffs  in  error  were  prejudiced  thereby. 
What  we  have  said  with  reference  to  the  tes- 
timony of  the  witnesses  Hamilton  and  Spen- 
cer, applies  to  the  evidence  of  the  witnesses 
Northrupt,  Frazler,  Ong,  Crump,  and  others, 
which  plaintiffs  in  error  claim  was  erroneous- 
ly admitted  before  the  jury. 

[9]  In  the  case  of  Tobin  v.  O'Brleter,  16 
Okl.  500,  85  Pac.  1121,  it  is  held,  quoting  from 
paragraph  3  of  the  syUabtis: 

"In  the  trial  of  a  case  the  question  of  admit- 
ting or  rejecting  testimony  is  one  intrusted 
largely  to  the  sound  discretion  of  the  trial  court ; 
and,  where  the  matter  submitted  by  the  issues 
in  the  case  is  not  one  where  the  parties  are  en- 
titled to  a  jury  aa  a  matter  of  right,  and  the 
ultimate  decision  of  the  case  is  with  the  court, 
and  not  with  the  jury,  great  latitude  is  allowed 
in  the  exercise  of  discretion  by  the  court  in 
admitting  or  rejecting  testimony,  and  the  case 
will  not  be  reversed  in  this  court  for  error  in 
this  particular,  unless  such  an  abuse  of  discre- 
tion 18  shown  as  deprives  the  objecting  party  of 
some  substantial  right." 

In  Ray  v.  Harrison,  82  Okl.  17,  121  Pac. 
633,  Ann.  Gas.  1914A,  413,  it  Is  held,  quoting 
from  paragraph  3  of  the  syllabus: 

"When  the  testimony  upon  a  given  point  is  all 
harmonious,  a  cause  wiU  not  be  reversed  be- 
cause some  of  the  evidence  thus  offered  may 
have  been  inadmissible." 

In  the  case  of  Daniel  v.  John  P.  IxHidon 
Ck>.,  44  Okl.  297, 144  Pac.  696,  it  is  held,  quot- 
ing from  paragraph  1  of  the  syllabus: 

"The  improper  admission  or  exclusion  of  evi- 
dence, if  not  prejudiciai  to  the  party  complain- 
ing, is  not  ground  for  reversal." 

As  said  in  Cartwrlght  v.  Holcomb,  supra, 
the  presumption  Is,  in  the  absence  from  the 
record  of  anything  to  the  contrary,  that  the 
court  understood  the  weight  to  be  given  to  the 
evidence  before  It. 
Plaintiffs  in  error's  seventh  proposition: 
"The  court's  view  of  the  law  as  expressed  in 
the  opinion  and  by  its  instructions  to  the  jury 
was  erroneous." 

This  proposition  is  answered  in  our  con- 
sideration of  propositiODS  Nos.  4,  5,  and  6. 

[10]  Eighth  proposition: 

"The  superior  court  has  no  jurisdiction  of  this 
case  on  Uie  record." 

Under  this  proposition  It  is  contended  by 

counsel  for  contestants  this  case  was  never 
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properly  transferred  from  the  district  to  the 
superior  court.  The  record  shows  this  case 
was  transferred  by  the  district  court  to  the 
superior  court  on  the  motion  of  the  plaintiffs 
In  error,  and  that  thereafter  they  requested  a 
trial  by  Jury  therein,  and,  without  objection, 
engaged  in  the  trial  in  said  court,  and,  if 
there  were  any  Irregularity  in  the  transfer 
of  the  case,  it  has  been  waived  by  plaintiffs  In 
error. 

In  State  ex  rel.  Strong  r.  Superior  Court  of 
Pottawatomie  County,  38  Okl.  at  p.  868,  132 
Pac.  1077,  Hayes,  C.  J.,  speaking  for  the  court 
in  regard  to  th,e  transfer  of  this  Identical 
case,  says: 

"Irregularities  in  the  transfer  may  be  waived 
by  the  parties,  and,  if  waived  by  them,  any  judg- 
ment rendered  by  the  superior  court  would  be 
regular." 

It  is  also  contended  by  plalntUfs  In  error 
under  this  proposition  that  the  superior  court 
of  Pottawatomie  county  had  no  jurisdiction 
to  try  questions  in  the  contest  or  probate  of  a 
will.  Both  contentions  of  plaintiffs  in  error 
under  this  proposition  were  decided  against 
them  by  this  court  in  the  case  of  State  ex  reU 
Strong  et  aL  t.  Superior  Court  of  Pottawa- 
tomie County, -38  Okl.  866,  132  Pac  1077, 
which  was  a  branch  of  this  case,  but.  In  view 
of  plaintiffs  in  error's  ccmtentlon  that  the 
conclusion  reached  in  that  case  was  errone- 
ous, we  have  carefully  examined  and  beUeve 
the  law  as  announced  therein  is  correct 
This  renders  further  consideration  of  this 
proposition  unnecessary. 
[11]  One  assignment  of  error  is: 
"That  the  court  erred  in  ■ustaining  motion 
for  judgment." 

After  the  case  had  been  submitted  to  the 
Jury,  and  after  they  had  returned  Into  court 
their  findings  of  fact  therein,  the  contestants 
filed  motion  for  Judgment  in  accordance  with 
the  findings  of  the  Jury,  while  the  defendants 
filed  a  motion  for  judgment  in  their  favor  in- 
dependent of  the  findings  of  the  Jury,  and 
thereafter  the  trial  Judge  proceeded  to  state 
his  conclusions  of  fact  and  of  law  upon  the 
entire  case,  independent  of  the  findings  of  the 
Jury,  except  such  findings  that  the  will  was 
executed  in  all  respects  as  required  by  law, 
which  was  adopted,  and  the  further  findings 
of  the  Jury  were  ignored  by  the  court,  and  it 
was  found  that  Bailey,  at  the  time  of  making 
the  will,  was  of  sound  and  disposing  mind, 
and  was  not  influenced  by  any  insane  delu- 
sion, and  that  the  wUl  should  be  admitted  to 
probate,  and  it  was  so  ordered.  As  we  have 
heretofore  held,  the  court  had  the  right  to 
adopt  or  reject  the  findings  of  the  Jury  and 
render  such  Judgment  as,  in  his  opinion, 
should  be  rendered  on  the  whole  case;  and 
the  fact  that  he  did  so  after  the  filing  of  a 
motion  so  requesting  Is  wholly  immaterial. 

It  is  also  contended  by  plaintiffs  in  error 
that,  the  defendants  below  having  filed  a  mo- 
tion for  a  new  trial,  after  filing  their  motion 
for  Judgment  independent  of  the  verdict  of 


the  Jury,  K  was  error  for  tbe  court  to  proceed 
to  render  Judgment  without  passing  on  sncU 
motion  for  a  new  trial ;  both  of  said  motlona 
being  then  pending  before  the  court.  Wa 
think  this  contention  is  without  merit. 

[12]  Plaintiffs  In  error  contend  that  the 
trial  court  also  committed  error  in  excluding 
from  the  jury  certain  facts  recited  In  the 
judgment  from  the  Supreme  Court  of  Wiscon- 
sin evidencing  the  conviction  of  the  witness 
Sherman  Spencer  of  the  offense  of  wife 
abandonment  A  recital  of  the  facts  of  sucb. 
judgment  was  offered  by  plaintiffs  in  error, 
as  they  claim  to  contradict  the  testimony  of 
the  witness  Spencer  upon  the  trial  in  the 
superior  court  The  superior  court  admitted 
evidence  of  the  conviction  of  Spencer  and  the 
offense  for  which  he  was  convicted,  and  di- 
rected the  Jury  to  consider  the  fact  of  his 
imprisonment  only  for  the  purpose  of  deter- 
mining the  credibility  they  would  give  to  his 
testimony,  and  excluded  certain  facts  which 
seem  to  have  been  recited  in  the  Judgment 
We  think  this  was  correct 

[13]  An  examination  of  the  roluminous 
record  in  this  case  satisfies  us  there  was  suf- 
ficient competent  evidence  before  the  trial 
court  to  support  the  Judgment  admitting  the 
wUl  of  Samuel  Bailey,  and  the  Judgment  is 
therefore  affirmed. 


(U  Okl.  Cr.  224) 

RICHARDS  et  aL  ▼.  STATB.    (So.  A-24S4.) 

(Criminal  Court  of  Appeals  of  Oklahoma.    Jan. 
16,  1910,) 

(Bytlahut  iy  the  Court.) 

1.  WrTNEssES  <S=>337  —  Cboss-Bzauinatioh 
OF  Accused. 

A  defendant,  by  availing  himself  of  the  stat- 
utory privilege  of  becoming  a  witness  in  his  own 
behalf,  has  voluntarily  changed  his  status  from 
defendant  to  witness,  and  oonseqnently  may  b« 
cross-examined  within  the  usual  boundaries,  and 
thus  be  discredited  and  Impeached. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  IKg.  H  1113, 1120-1132, 1140-U42. 114S- 
1148;   Dec  Dig.  «=3337.] 

2.  WrrNESSEs  «=3337,  S42-'Iicpkaohmknt  o> 
AoousED— Refutation. 

Where  the  purpose  of  testimony  is  to  im- 
peach a  witness  for  want  of  truth  and  veracity, 
the  Inquiry  and  the  answer  must  be  as  to  his 
general  character  or  reputation  for  truth  and 
veracity  in  the  commumty  In  which  he  resides, 
and  testimony  as  to  the  general  reputation  of  a 
defendant  for  being  a  bootlegger  is  incompetent 
to  impeach  the  credibility  of  a  defendant  as  a 
witness  in  ills  own  behalf,  or  for  any  other  pur- 
pose. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  a  1118,  1128,  1129-1132,  1140- 
1142,  114ft-1148;  Dec  Dig.  «=>337,  342.] 

Appeal  from  County  Court,  Harper  Coun- 
ty;  A.  H.  Walker,  Judge. 

Clare  Richards  and  another  were  convicted 
of  having  possession  of  intoxicating  liquors 
with  unlawful  Intent  to  sell  same,  and  ap- 
peal.   Reversed  and  remanded. 
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XL  J.  Dick  and  Malcolm  W.  IfcKenzle,  both 
of  Buffalo,  for  plaintiffs  in  error.  B.  McMil- 
lan, Asst  Atty.  Gen.,  for  the  State. 

PER  CURIAM.  Tbe  plaintiffs  in  error, 
Clare  Richards  and  Joe  Knoble,  were  con- 
victed in  the  county  court  of  Harper  county 
on  an  Information  which  charged  that  they 
did  hare  possession  of  intoxicating  liquors, 
amount  unknown,  with  the  unlawful  intent 
to  sell  the  same.  On  the  8th  day  of  Febru- 
ary, 1915,  Judgment  was  rendered  in  ac- 
cordance with  the  verdict  of  the  Jury.  To 
reverse  the  Judgment  an  appeal  was  perfect- 
ed by  filing  in  this  court  on  April  5,  1915, 
a  petition  in  error,  with  case-made. 

[1, 2]  The  Attorney  General  baa  filed  a 
confession  of  error  as  follows: 

"In  this  case,  IuitIiik  read  through  the  record 
with  care,  and  also  having  read  the  elaborate 
brief  of  the  plaintiffs  in  error,  through  their 
attorneys,  we  are  forced  under  the  recent  deci- 
sions of  this  court,  to  confess  error.  There  was 
but  one  witness  that  testified  as  to  the  main 
facts  on  the  part  of  the  state,  and  he  admitted 
that  he  was  angry  and  more  than  that,  offered  to 
leave  the  jurisdiction  of  the  court  and  not  tes- 
tify for  the  sum  of  $15.  However,  the  jury 
found  the  defendants  guilty  under  this  testlmooy, 
and  there  is  nothing  showing  that  they  were 
biased  or  prejudiced,  further  than  the/  might 
have  been  Influenced  by  the  evidence.  But  the 
error  is  that  the  defendants  having  taken  the 
stand  and  testified  in  their  own  behalf,  neither 
was  asked  anything  about  being  a  bootlegger. 
But  other  witnesses  were  brought  in  by  the 
state,  and  two  of  them  were  asked  if  they  knew 
defendants'  character  on  the  subject  -of  bootleg- 
ging, and  answered  'No.'  Two  others  were 
brought  in  and  to  this  question  the;  answered 
'Yes,  and  that  their  character  was  bad.  Upon 
the  decisions  of  this  court,  this  is  reversible  er- 
ror. Kirk  V.  State,  11  OkL  Or.  203,  145  Pac. 
807:    Sims  v.  State.  U  Okl.  Cr.  382,  146  Pac. 

Upon  a  careful  examination  of  the  record, 
it  Is  our  opinion  that  the  confession  of  error 
Is  well  taken. 

The  judgment  herein  is  therefore  reversed, 
and  the  cause  remanded. 


(38  Nov.  SO) 

BAMEU/I 


▼.    SOROL      (Na    2056.) 


(Supreme  Court  of  Nevada.    Dec.  31,  1915.) 

1.  Watkbs  and  Waxes  Cottbses  <S=>179  — 
Fix>WAaE— Actions— Nkckssabt  Pasties. 

That  persons  not  parties  to  the  action 
contributed  to  the  damage  done  to  plaintiff's 
land  by  permitting  waste  water  to  flow  thereon, 
did  not  render  erroneous  for  want  of  necessary 
parties  a  decree  enjoining  defendant  from  sut- 
lering  waste  water  to  flow  from  his  lands  upon 

Slaintiff's  land,  where  it  did  not  appear  tnat 
efendant  and  the  other  alleged  necessary  par- 
ties were  acting  Jointly  in  causing  the  damage. 

[Ed.  Note. — For  other  cases,  see  Waters  and 
W%ter  Courses,  Cent  Dig.  Jj  244-260,  256-259, 
263,  264;   Dec.  Dig.  •Soim] 

2.  Watebs  and  "Watek  Cottbbes  *=»124  — 
Waste  Water  —  OvEsixowiNa  of  Laitdb 
—Injunction. 

That  waste  water  from  defendant's  land 
flowed  without  interruption  across  the  land  of 
a   third   person  to  reach  plaintiff's  land,   did 


not  deprive  plaintiff  of  Us  right  to  enjoin  de- 
fendant from  flowing  such  water  upon  his  lands. 
[Ed.  Note.— For  other  cases,  see  Water*  and 
Water  Courses,  Cent.  Dig.  i  142;  Dec  Dig. 
«=>124.1 

Appeal  from  District  Court,  Washoe  Coun- 
ty ;  John  S.  Orr,  Judge. 
On  rehearing.    Former  decision  adhered  to. 
For  former  opinion,  see  149  Pac.  7L 

Harwood  &  Sprtngmeyer  and  Cole  L.  Har- 
wood,  all  of  Reno,  for  appellant  Summer- 
field  &  Richards,  of  Reno,  for  respondent 

NORCROSS,  C.  J.  This  case  was  hereto- 
fore determined  on  the  appeal  from  the  Judg- 
ment 149  Pac.  71.  A  rehearing  was  granted 
because  the  codrt  inadvertently  overlooked 
the  fact  that  counsel  bad  stipulated  for 
diminution  of  the  record  so  as  to  enable  the 
court  to  pass  on  questions  raised  upon  the 
appeal  from  the  order  denying  defendant's 
motion  for  a  new  trlaL  No  attack  is  made 
upon  the  correctness  of  the  views  expressed 
in  the  former  opinion. 

[1]  It  is  contended  by  counsel  for  the  ap- 
pellant that  the  decree  granting  an  injunc- 
tion against  the  appellant  "from  causing, 
permitting,  and  suffering  the  waste  water 
from  said  section  16  and  the  S.  ^  of  section 
10,  township  18  N.,  range  20  E.,  to  flow  ov«. 
Into  and  upon  the  plaintiff's  land  situate 
in  section  8,  township  18  N.,  range  20  B.," 
should  be  set  aside.  It  Is  urged  that  this 
portion  of  the  decree  should  be  vacated  for 
the  reason  that  the  court  found  that  other 
persons  who  were  not  made  paAes  to  the 
action  contributed  to  the  damage  done  to 
plaintiffs  lands  in  section  3  by  permitting 
waste  water  to  flow  thereon,  and  that  these 
other  persons  were  necessary  parties  to  the 
suit.  The  court  found  that  the  lands  of 
plaintiff  in  section  3  were  damaged  by  waste 
water  from  the  lands  of  defendant  situate 
in  section  16  and  the  S.  ^  of  section  10, 
but  refused  to  award  any  Judgment  for  dam- 
ages against  defendant  for  the  reason  that 
it  was  impossible  to  determine  what  portion  of 
the  damage  was  occasioned  by  waste  water 
from  defendant's  lands.  We  are  of  the  opin- 
ion that  the  decree  granting  the  injunction 
against  defendant  permitting  waste  water  to 
flow  from  bis  lands  above  mentioned  upon 
the  lands  of  plaintiff  la  not  Invalid  for 
want  of  other  necessary  parties.  It  Is  not 
contended  that  the  defendant  and  the  other 
alleged  necessary  parties  were  acting  Jointly 
In  occasioning  'the  damages  In  question. 
Where  several  parties,  acting  independently, 
contribute  to  an  injury,  the  party  injure 
may  proceed  against  the  parties  contributing 
to  the  injury  severally.  -> 

[2]  It  la  further  contended  that  the  decree 
should  be  set  aside  because  It  appears  from 
the  evidence  that  one  George  W.  Mapes  is  the 
owner  of  the  N.  Mt  of  section  10,  and  that  in 
order  for  waste  water  to  reach  the  lands  of 
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plaintiff  It  must  first  pass  over  the  lands  of 
the  said  Mapes.  It  Is  not  contended  that 
the  evidence  discloses  that  Mapes  In  any  way 
made  use  of  the  waste  water  from  section 
15  and  the  S.  %  of  section  10  upon  the  N.  % 
of  said  section  10  before  It  passed  upon  the 
lands  of  plaintiff  in  the  S.  %  of  section  3. 
The  fact  that  waste  water  from  defendant's 
lands  flowed  without  Interruption  across  the 
lands  of  a  third  party  would  not,  we  think, 
affect  the  right  of  plaintiff  to  enjoin  de- 
fendant from  flowing  such  waste  water  upon 
his  lands.  If  It  were  a  fact  that  the  owner 
of  the  N.  %  of  section  10  appropriated  the 
waste  water  of  defendant  to  his  own  use 
and  applied  the  same  in  tjhe  irrigation  of 
land  in  the  N.  ^  of  section  10,  defendant 
would  not  be  liable  for  damages,  and  the 
injunction  could  not  be  enforced  against 
him  for  the  reason  tliat  an  intervening  party 
had  appropriated  such  waste  water  to  his 
own  use,  and  such  intervening  party  alone 
would  be  liable  in  damages  to  the  plaintiff 
or  subject  to  injunction  for  such  flow. 

The  Judgment  heretofore  pronounced  in 
the  former  opinion  and  decision  of  this  court 
will  stand  without  modification. 

McCABRAN  and  COLBMAN,  JJ.,  concur. 

(39  Nev.  80)  "^ 

WARD  V.  PITTSBURG  SILVER  PEA^ 

GOLD  MINING  CO.     (No.  2120.) 

(Supreme  Court  of  Nevada.     Dec  31,  1015.) 

Appeai,  A«n  Ebbok  «=3832— Second  Rehxab- 

INQ. 

Where  an  application  for  rehearing  was 
granted,  and  all  the  matters  set  up  were  con- 
sidered, a  second  application  by  the  same  party 
for  rehearing  will  not  be  entertained,  except  for 
correction  of  clerical  mistakes  or  errors  ap- 
parent on  the  record. 

[Ed.  Note. — For  o\her  cases,  see  Appeal  and 
Error,  Cent  Dig.  g§  3215-3228 ;  Dec.  Dig.  «=» 
832.] 

Appeal  from  District  Court,  Washoe  Coun- 
ty;  Thomas  P.  Moran,  Judge. 

On  application  to  file  petition  for  second 
rehearing.    Denied. 

For  former  opinions,  see  148  Pac.  345 ;  153 
Pac.  434. 

Samuel  Piatt,  of  Carson  City,  and  Geo.  H. 
Martinson,  of  San  Francisco,  Cal.,  for  appel- 
lant Dixon  &  Miller,  of  Reno,  for  respond- 
ent 

McCARRAN,  J.  Since  the  rendition  and 
filing  of  the  opinion  of  this  court  on  rehear- 
ing in  the  above-entitled  case,  an  application 
has  been  made  by  appellant  to  be  permitted 
to  file  a  petition  for  second  rehearing;  and 
we  are  confronted  with  the  question  as  to 
whether  appellant  is  entitled  to  file  such  pe- 
tition as  a  matter  of  right  In  the  case  of 
Trench  v.  Strong,  4  Nev.  87,  this  court  held 
that  it  would  be  a  mischievous  practice  to 
sanction  the  filing  of  a  second  petition  for 
rehearing,  and  that  the  same  should  not  be 


permitted  except  to  correct  a  palpable  error 
and  grievous  wrong. 

(Counsel  for  appellant  urges  that  in  view  of 
the  fact  that  its  first  petition  for  rehearing 
was  granted  and  that  an  opinion  was  written 
and  filed  by  this  court  on  that  petition  for 
rehearing,  that  therefore  it  should  b6  per- 
mitted to  file  a  second  petition  for  rehearing 
based  on  the  opinion  of  this  court  In  the 
case  of  Brandon  v.  West,  29  Nev.  141,  85 
Paa  449,  88  Paa  140,  this  court  forcibly  as- 
serted the  rule  that  a  second  application  for 
the  rehearing  of  a  cause  by  the  same  party, 
after  his  petition  for  rehearing  has  been  de- 
nied, will  not  be  entertained.  If  there  is  rea- 
son for  this  rule  where  a  petition  has  been 
denied,  and,  in  our  judgment,  the  reason  is 
abundant,  then,  as  we  view  it,  there  is  equal 
if  not  more  reason  for  the  rule  applying 
where  a  first  petition  for  rehearing  has  been 
granted  and  all  the  matters  therein  set  up 
have  been  considered  by  the  courti 

As  asserted  by  this  court  in  the  case  of 
Brandon  v.  West,  supra,  the  court  undoubted- 
ly has  the  right  to  correct  clerical  mistakes 
or  some  error  apparent  on  the  record,  such 
as  might  occur  by  inadvertence,  oversight,  or 
mistake;  but  such  is  not  the  case  here,  nor 
is  it  within  the  'contention  of  appellant.  The 
granting  of  a  petition  for  a  second  rehearing 
not  based  upon  clerical  mistake  or  apparent, 
palpable.  Injurious  error  is  so  liable  to  open 
the  door  to  interminable  proceedings  that  the 
rule  asserted  by  this  court  in  Brandon  v. 
West,  supra,  should  not  be  relaxed  or  modi- 
fied. Supporting  the  rule  asserted  by  this 
court  in  the  case  of  Brandon  v.  West,  supra, 
are  the  more  recent  cases  cited  in  1913  An- 
notations of  Cyc.  page  294,  to  wit,  Leathe  v. 
Thomas,  233  lU.  430,  84  N.  Bl  481;  Levert  v. 
Berthelot,  127  La.  1004,  64  South.  329;  Nel- 
son V.  Hunter,  145  N.  C.  334,  59  S.  B.  116. 
In  the  case  of  Marlon  Light  &  Heating  Go.  v. 
Vermillion,  51  Ind.  App.  677,  99  N.  E.  55,  100 
N.  B.  100,  the  Appellate  Court  of  Indiana, 
in  a  matter  quite  analogous  to  that  presented 
here,  held  that  where  there  was  no  statute  or 
rule  of  practice  or  rule  of  court  authorizing 
the  same  party  in  Che  same  case  to  file  more 
than  one  petition  for  rehearing,  the  over- 
ruling of  the  first  petition  for  a  rehearing  «c- 
hausted  the  appellant's  remedy  in  that  court 

We  are  referred  to  the  case  of  Roth  et  aL 
V.  Murray,  105  Tex.  6,  141  S.  W.  SIR  This 
case,  however,  cannot,  as  we  view  It,  be  con- 
sidered as  supporting  the  contention  of  ap- 
pellant herein.  The  second  moticm  for  re- 
hearing in  that  case  was  based  upon  errors 
In  matters  decided  in  the  second  opinion 
which  were  different  from  those  decided  in 
the  first  opinion.  The  reason,  as  well  a.s  the 
matter  presented  there,  was  such  as  dif- 
ferentiate that  case  from  the  matter  at  bar. 

The  petition  will  not  be  entertained. 

NOROROSS,  C.  J.,  and  COLEMAN,  J., 
concur. 
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(39  NCT.  120) 

EABL  et  aL  ▼.  MORBISON  et  aL    (No.  2064.) 

(Supreme  Goart  of  Nevada.     Dec  31,  1915.) 

1.  POBMO  liARDS  «=>10fl  —  ChABAOTEB  —  Dk- 

TEmtiNATiOK  BT  Land  OrncE. 

.  The  determination  by  the  federal  Land  De- 
partment of  the  character  of  public  lands  is 
concIoBive,  except  in  certain  direct  proceedings 
to  set  aside  a  patmt  for  fraud,  imposition,  mis- 
take, or  the  like. 

[Ed.  Note. — For  other  cases,  see  Public  l^jands. 
Cent  Dig.  H  104,  301,  302;  Dec.  Dig.  <S=>106.J 

2.  Affkai.  and  Ebbob  «=>891— Matters  Oct- 
8IDK  or  Rbcobd. 

The  court  on  appeal  from  a  judgment  based 
on  findings  that  land  is  mineral  ma;  consider 
a  patent  since  issued  conclusive  that  the  land 
is  not  mineral. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  S  3625 ;   Dec.  Dig.  «=»891.] 

Ai^teal  from  District  Court,  Washoe  Cotm- 
ty;  Thomas  F.  Moran,  Judge. 

Suit  by  William  H.  Earl  and  others 
against  William  H.  Morrison  and  others. 
Judgment  for  plaintiffs,  and  defendants  ai>- 
peaL    Remanded,  with  directions. 

Cheney,  Downer,  Price  &  Hawkins,  ol 
Bene,  for  appellants.  Dixon  &  Miller,  of 
Reno,  for  respondents. 

OOLEMAN,  J.  This  Is  a  suit  to  determine 
the  right  of  possession  to  a  certain  portion  of 
the  public  domain  of  the  United  States. 
Plaintiffs  base  their  right  of  possession  upon 
an  alleged  location  of  a  placer  mining  claim; 
while  defendants  rely  upon  rights  asserted 
pursuant  to  filings  under  scrip,  claiming 
that  the  land  Is  nonmineral  In  character.  In 
the  trial  court  evidence  was  introduced  by 
the  respective  parties  to  sustain  their  con- 
tentions. Judgment  was  rendered  In  favor 
of  the  plaintiffs,  and  defendants  have  appeal- 
ed. The  only  Issue  In  the  case  below  was  as 
to  the  character  of  the  land;  that  Is,  whether 
It  was  mineral  or  nonmineral. 

After  the.  case  had  been  docketed  In  this 
court  on  appeal,  defendants  made  a  motion 
for  a  stay  of  proceedings  pending  the  de- 
termination by  the  Land  Department  of  the 
United  States  of  the  character  of  the  land 
In  question.  The  motion  was  granted.  On 
November  2,  1915,  appellants  made  a  motion 
in  open  court  that  the  judgment  of  the  lower 
court  be  modified,  and  that  judgment  be 
rendered  in  favor  of  appellants,  for  the  rea- 
son that  since  the  granting  of  the  stay  of 
proceedings  appellants  had  acquired  title  to 
the  land  under  a  patent  Issued  by  the  United 
States  government,  which  was  exhibited  in 
open  court.  Respondents'  position  Is  that 
such  a  procedure  as  that  sought  by  appellants 
is  unheard  of  and  revolutionary,  contend- 
ing that  the  case  must  be  disposed  of  here 
upcm  the  record  made  in  the  lower  court 

[1]  It  is  Invariably  held  that  the  deter- 
mination by  the  Land  Department  of  the  char- 
acter of  land  is  conclusive,  except  In  certain 
direct  proceedings  to  set  aside  a  patent  for 


fraud,  Imposition,  mistake,  and  the  like.  Ih 
■  Steel  V.  Smelting  Oa,  106  U.  8.  447,  1  Sup. 
Gt  389,  27  L.  Ed.  226,  it  is  said: 
~  "We  have  so  often  had  occasion  to  speak  of 
the  Land  Department,  the  object  of  its  creation, 
and  the  powers  it  possesses  in  the  alienation 
by  patent  of  portions  of  the  public  lands  that 
it  creates  an  unpleasant  surprise  to  find  that 
counsel,  in  discussing  the  effect  to  be  given  to 
the  action  of  that  department,  overlook  our 
decisions  on  the  subject.  That  department,  as 
we  have  repeatedly  said,  was  established  to  su- 
pervise the  various  proceedings  whereby  a  con- 
veyance of  the  title  from  the  United  States  to 
portions  of  the  public  domain  is  obtained,  and 
to  see  that  the  requirements  of  different  acts 
of  Congress  are  fully  complied  with.  Necessari- 
ly, therefore,  it  must  consider  and  pass  upon 
the  qualifications  of  the  applicant,  the  acts  he 
has  x>erformed  to  secure  the  title,  the  nature  of 
the  land,  and  whether  it  is  of  the  class  which  is 
open  to  sale.  Its  judgment  upon  these  matters 
is  that  of  a  special  tribunal,  and  Is  unassailable, 
excejpt  by  direct  proceedings  for  its  annulment 
or  limitation.  Such  has  been  the  uniform  lan- 
guage of  this  court  in  repeated  decisions." 

In  Burfenning  t.  Chicago,  St.  Paul,  etc., 
Ry.,  163  U.  S.  321, 16  Sup.  a.  1018,  41  U  Bd. 
175,  Mr.  Justice  Brewer,  speaking  for  the 
court,  used  the  following  language: 

"It  has  undoubtedly,  been  affirmed  over  and 
over  again  that  in  the  administration  of  the  pub- 
lic land  system  of  the  United  States  questions 
of  fact  are  for  the  consideration  and  judgment 
of  the  Land  Department,  and  that  its  judgment 
thereon  is  final.  Whether,  for  instance,  a  cer- 
tain tract  is  swamp  land  or  not,  saline  land  or 
not,  mineral  land  or  not,  presents  a  question  of 
fact  not  resting  on  record,  dependent  on  oral 
testimony;  and  It  cannot  be  doubted  that  the 
decision  of  the  Land  Department,  one  way  or 
the  other,  in  reference  to  these  questions,  is 
conclusive,  and  not  open  to  relitigation  in  the 
courts,  except  in  those  cases  of  fraud,  etc., 
which  permit  any  determination  to  be  re-exam- 
ined. Johnson  v.  Towsley,  13  WalL  T2  [20  L. 
Ed.  485] ;  Smelting  Company  v.  Kemp,  104  U. 
S.  636  [26  L.  Ed.  876];  Steel  v.  SmelUng  Com- 
pany, 106  U.  S.  447  [1  Sup.  Ot  389,  27  L. 
Ed.  226] ;  Wright  v.  Roseberry,  121  U.  S.  488 
[7  Sup.  Ct  9M),  30  L.  Ed.  1039];  Heath  v. 
Wallace.  138  U.  S.  573  [11  Sup.  Ot  38^  34 
L.  Ed.  1063];  McCormick  v.  Hayes,  169  U.  S. 
332  [16  Sup.  Ct  37,  40  L.  Ed.  171]." 

In  Gale  v.  Best,  78  Cal.  235,  20  Pac.  660, 
12  Am.  St  Rep.  44,  It  Is  said: 

"The  rule  is  well  settled  by  unanimous  de- 
cisions of  the  Supreme  Court  of  the  United 
States  that,  when  a  law  of  Congress  provides 
for  the  disposal  and  patenting  of  certain  public 
lands  upon  the  ascertainment  of  certain  facts, 
the  proper  officers  of  the  Land  Department  of 
the  general  government  have  '  jurisdiction  to 
inquire  into  and  determine  those  facts ;  that  the 
issuance  of  a  patent  is  an  official  declaration 
that  such  facts  have  been  found  in  favor  of  the 
patentee;  and  that  in  such  a  case  the  patent  is 
conclusive  in  a  court  of  law,  and  cannot  be  at- 
tacked collaterally.  Of  course,  if  the  patent  be 
void  upon  its  face,  or  if  looking  beyond  the  patent 
for  a  law  upon  which  it  is  based,  it  is  found 
that  there  is  no  law  which  authorizes  such  a 
patent  under  any  state  of  facts,  or  that  the  par- 
ticular tract  named  in  the  patent  has  been  abso- 
lutely reserved  from  disposal,  then  the  patent 
would  be  worthless  and  assailable  from  any  quar- 
ter. For  instance,  if  a  certain  section  or  a  certain 
township  described  by  legal  subdivisions  should 
be  expressly  and  unconditionally  reserved  by 
Congress  from  disposal  under  any  statute,  a 
patent  for  any  part  of  such  tract  would  be  void. 
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Bat,  if  a  large  body  of  public  lands  be  subjected 
to  sale  or  other  disposition  under  a  law  wbicbt 
has  merely  a  general  reservation  of  such  parts 
of  those  lands  as  may  be  found  to  be  of  a 
particular  characteiv-such  as  swamp  or  mineral 
— ^then  the  Land  Department  has  jurisdiction  to 
determine  the  character  of  any  part  thereof,  and 
a  patent  is  conclusiTe  evidence  that  such  juris- 
diction has  been  exercised.  In  such  a  case  the 
patent  could  be  attacked  only  by  a  direct  pro- 
ceeding, and  by  a  person  who  connects  himself 
directly  with  the  title  of  the  government" 

See,  also,  Jameson  t.  James,  156  Cal.  276, 
100  Pac.  700;  Traphagen  v.  Kirk,  30  Mont 
662,  77  Paa  68;  United  States  v.  Mackin- 
tosh, 85  Fed.  333,  29  O.  O.  A.  176;  Southern 
Dev.  Oo.  V.  Endersen  (D.  C.)  200  Fed.  272, 
281. 

Tlie  Supreme  Court  of  Dakota,  In  Forbes  t. 
EWscoll,  4  Dak.,  at  page  359,  31  N.  W.  at 
page  645,  after  reviewing  many  cases  in 
which  it  bad  been  lield  that  the  findings  of 
the  Land  Department  of  the  United  States  as 
to  the  character  of  land  is  final,  says: 

"A  contrary  view  of  the  law  would  bring  the 
courts  and  land  offices  into  constant  collision. 
A  decision  of  the  courts  in  advance  would  take 
from  these  officers  the  jurisdiction  the  law  has 
given  them  to  hear  and  determine  'all  rights  of 

?re-emption  arising  between  different  settlers.' 
t  would  bring  into  the  courts  for  dedsion  all 
claims  and  contests  before  th«  department,  and 
the  absurd  result  would  be  reached,  as  we  are 
informed  by  briefs  of  counsel  has  in  fact  result- 
ed in  this  case,  to  wit:  That  the  plaintiff. 
Forbes,  has  judgment  in  the  district  court  of 
the  territory,  awarding  him  the  possession  of  the 
entire  quarter  section,  while  the  defendant  Dris- 
coll  has  the  decision  of  the  Land  Department, 
entered  since  the  trial  of  this  case,  awarding 
him  the  patent,  and  consequent  right  to  posses-, 
sion,  of  the  same  premises.  We  have  no  doubt 
that  the  manifest  intent  of  the  statutes  of  the 
United  States,  as  is  so  clearly  expressed  by  the 
dedsions  of  the  Supreme  Court  was  to  vest  in 
the  Land  Department  an  exclusive  jurisdiction 
of  all  questions  relating  to  the  sale  and  disposi- 
tion of  the  public  lands  up  to  the  time  of  the 
issue  of  the  patent;  and  this  court  is  therefore 
of  the  opinion  that  the  district  court  erred  in 
entering  judgment  upon  such  verdict  for  the 
possession  of  the  entire  quarter  section,  ousting 
the  defendant  Driscoll  from  his  possession  and 
improvements  made  upon  the  vacant  and  unim- 
proved portions  of  the  land.  It  is  not  meant  to 
be  understood  by  this  decision  that  an  action  for 
possession  does  not  lie  under  section  650  of  the 
Code  of  Civil  Procedute  to  protect  the  actual 
possession  of  the  pre-emptor  against  an  intrud- 
er, or  that  such  action  might  not  lie  to  recover, 
beyond  the  actual  possession,  the  entire  quarter 
section  as  against  a  trespasser.  This  court  con- 
tents iteelf  with  declaring  that  the  judgment 
ousting  the  junior  pre-emptor  from  his  posses- 
sion and  improvements,  obtained  and  made  with- 
out trespass,  is  erroneous,  and  must  be  re- 
versed." 

[2]  Since  the  issuance  of  a  patent  by  the 
government  is  a  conclusive  finding  that  the 
land  is  question  is  not  mineral  in  character, 
except  in  certain  direct  proceedings,  the  ques- 
tion is:  dan  this  court  Ignore  the  findings 
and  judgment  of  the  lower  court?  In  Ridge 
▼.  Manker,  132  Fed.  at  page  601,  67  0.  a  A., 
at  page  508,  Judge  Hook  uses  the  following 
language: 

"An  appellate  court  may  avail  itself  of  authen- 
tic evidence  outside  of  the  record  before  it  of 
matters  occunrtng  since  the  decree  of  the  trial 


court  when  such  course  !s  necessary  to  prevent 
a  miscarriage  of  justice,  to  avoid  a  useless  cir- 
ctilty  of  proceeding,  to  preserve  a  jurisdiction 
lawfully  acquired,  or  to  protect  itseu  from  imr 
position  or  further  prosecution  of  litigation 
where  the  controversy  between  the  parties  has 
been  settled,  or  for  other  reasons  has  ceased  to 
exist  Chamberlain  v.  Cleveland,  1  Black,  419, 
17  I*  Ed.  93 ;  Lord  v.  Veazie,  8  How.  251,  12 
L.  Ed.  1067;  Wood  Paper  Co.  v.  Heft,  8  Wall. 
333,  19  L.  Ed.  379:  Board  of  Liquidation  ▼. 
Railroad  Co..  109  V.  S.  221,  3  Sup.  Ct  144, 
27  L.  Ed.  916;  Dakota  v.  Glidden,  113  U.  S. 
222,  5  Sup.  Ct  428,  28  U  Ed.  981;  little  v. 
Bowers,  134  U.  87547,  10  Sup.  Ct.  620,  33  U 
Ed.  1016;  Washinston  and  Idaho  Railroad  Co. 
V.  Coeur  d'Alene  R  &  N.  Co.,  160  U.  8.  101. 
16  Sup.  Ct  239,  40  L.  Ed.  855;  Bryar  t. 
Campbell,  177  U.  S.  649,  20  Sup.  Ct  794,  44  1* 
Ed.  §26." 

The  rule  laid  down  In  the  opinion  of 
Judge  Hook  appeals  to  us  as  being  both  rea- 
sonable and  just.  While  we  cannot  try  de 
novo  the  issues  involved  In  the  lower  court, 
we  think  we  can  take  cognizance  of  the 
issuance  by  the  federal  government  of  a 
patent  (which  is  not  denied)  which  is  con- 
clusive of  the  matter.  If  such  were  not  the 
case,  gross  injustice  might  result  in  many 
instances,  of  which  the  case  at  bar  Is  an  ex- 
ample. In  this  controversy  one  tribunal  baa 
decided  that  the  land  in  question  Is  mineral, 
and  has  rendered  judgment  awarding  posses- 
sion of  It  to  plaintiffs,  while  the  tribunal 
established  by  the  federal  government  for  the 
purpose  of  determining  just  such  questions 
as  to  its  property  has  held  to  the  contrary, 
and  its  determination  Is  universally  recog- 
nized as  conclusive  of  the  question.  Plain- 
tiffs'  judgment  is  but  an  empty  shell,  and  one 
which,  in  our  opinion,  can  and  should  be  set 
aside. 

The  sole  question  is:  Shall  this  court, 
when  confronted  with  the  indisputable  and 
unquestioned  proof  that  the  government  has 
determined  that  the  land  in  question  is  non- 
mineral  in  character,  affirm  a  judgment  or 
even  consider  the  case  upon  the  record  as 
made  in  the  lower  court?  If  we  were  to  af- 
firm the  judgment  of  the  lower  court,  it 
could  be  set  aside  in  an  independent  proceed- 
ing. What,  then,  Is  the  sense  in  considering 
this  case  upon  the  record  made  in  the  lower 
court?  As  shown  by  the  cases  cited  by  Judge 
Hook,  appellate  courts  have,  in  a  variety  of 
stluations,  disposed  of  cases  otherwise  than 
upon  the  record  brought  up.  It  is  no  novel 
procedure.  The  situation  here  presented  is 
similar  to  that  which  is  brought  to  the  at- 
tention of  the  court  when,  before  determina- 
tion on  appeal,  the  issues  Involved  are  settled 
between  the  parties  and  there  is  no  longer  an 
existing  controversy.  When  such  a  situation 
is  brought  to  the  attention  of  the  court,  the 
case  In  which  it  exists  is  always  dismissed. 
Haley  v.  Eureka,  etc.,  21  Nev.  127,  26  Pac. 
64,  12  Li  R.  A.  816;  Wedekind  ▼.  Bell,  26 
Nev.  395,  69  Pac.  612,  99  Am.  St  Rep.  704; 
Pacific  lilve  Stock  Co.  ▼.  Mason  Valley 
Mines  Co.,  39  Nev.  — ,  183  Paa  431,  recently 
decided  by  this  court  If  a  court  can  de- 
termine that  a  proceeding  la  a  moot  one,  why 
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may  It  not  consider  Indisputable  and  iin- 
dlsputed  evidence  that  tbe  govemment  of  tbe 
United  States  has  made  a  finding  which  is 
conclnslTe,  not  only  npon  the  parties,  but  up- 
on all  courts? 

In  the  case  of  Goldstdjo  t.  Behrends,  123 
Fed.  399,  S9  O.  O.  A.  203,  which  was  an  ac- 
tion to  determine  the  right  of  possession  to 
a  portion  of  the  public  domain  of  Alaska,  it 
is  said: 

"Conceding  that  the  action  was  for  the  pat> 
pose  of  determininK  the  right  of  possession,  tbe 
controlling  question  was  as  to  the  mineral  char- 
acter of  the  land.  This  qnestion  was  within  the 
Jurisdiction  of  the  Land  Department  to  deter- 
mine, and,  upon  being  snbmltted  to  that  de- 
partment in  the  proceedings  for  a  patent,  was 
determined  adversely  to  the  appellant  by  the 
Secretary  of  the  Interior;  that  officer  holding 
that  the  land  was  not  mineral,  and  awarding  the 
land  to  the  town-site  trustee.  This  decision  is 
conclusive  as  to  the  character  of  the  land,  and 
disposes  of  the  controlling  qnestion  involved  in 
this  case.  The  appellee  in  possession  of  the  land 
has  acquired  title  to  it  under  the  towd-site 
patent,  and  this  action  in  support  of  his  claim 
to  have  possession  and  receive  that  title  has 
ceased  to  have  a  subject  upon  which  a  judgment 
of  the  court  can  operate.  Mills  v.  Green,  159 
r.  S.  651, 16  Snp.  Ot  182.  40  I/.  Ed.  298.'' 
■  It  is  the  order  of  the  court  that  the  case 
be  remanded,  and-  that  the  trial  court  enter 
an  order  vacating  the  judgment  and  dismiss- 
ing the  actl<m ;  the  partiea  to  pay  their  own 
costs  In  both  coorta. 


(39  Nev.  810) 

8KA60S  V.  BRIDGMAN  et  aL     (No.  2184.) 

(Supreme  Court  of  Nevada.     Dec.  81,  1916.) 

Appeal  and  Bbbob  «=:;797— Motion  to  Dis- 

iiiss— Tiia  roB  Fujho. 

That  a  motion  to  dismiss  an  appeal  for  non- 
compliance with  Supreme  Court  rules  2  and  8, 
providing  that  tike  transcript  of  the  record  must 
be  filed  within  30  days  after  the  appeal  has  been 
perfected  and  the  statement  settled,  otherwise 
the  appeal  will  be  dismissed  on  motion  without 
notice,  was  not  filed  until  more  than  three  terms 
had  elapsed  after  the  appeal  was  taken  and  the 
record  filed  in  the  Supreme  Court,  did  not 
amount  to  a  waiver  of  the  right  to  make  a  mo- 
tion ;  Supreme  Court  rule  8,  providing  that  ob- 
jections to  the  record  affecting  any  right  "which 
might  be  cured  on  suggestion  of  dlminntion  of 
the  record,"  not  applying. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cmt  Dig.  IS  3149-8164;  Dee.  Dig.  «=» 
797.] 

Appeal  from  District  Covatt,  BSko  County; 
Edward  A.  Ducker,  Judge. 

Actl<»  by  Sarah  Bel)e  Skaggs,  administra- 
tor of  the  estate  of  Thomas  Bryant,  deceas- 
ed, against  W.  E.  Bridgman  and  another. 
From  Judgment  for  defendants,  plalntiil.  ap- 
Iieals,  and  defendants^  move  to  dismiss  the 
appeaL    Motion  granted. 

Sweeney  &  Morehouse  and  W.  W.  Griffln, 
all  of  Carson  City,  for  appellant  Carey  Van 
Fleete,  of  Blko^  and  Charles  B.  Lewers,  of 
San  S^andsco,  Cal.,  for  respondents. 

NOBCROSS,  a  X  This  Is  a  motion  to  dis- 
miss the  appeal  for  noncompliance  with  the 


provisions  of  rules  2  and  3  of  the  Supreme 
Court  Notice  of  appeal  In  tUs  cause  was 
filed  in  the  court  below  on  the  7th  day  of 
July,  19ia  On  the  12th  day  of  August,  1913, 
the  clerk  of  the  court  below  attached  bis 
certificate  to  the  record  on  appeaL  The  rec- 
ord was  filed  In  this  court  on  the  22d  day  of 
July,  1914.    On  the  27th  day  of  February, 

1915,  the  court,  upon  application  therefor, 
made  an  order  for  substitution  of  attorneys 
for  appellant  Thereafter,  and  <m  the  20th 
day  of  September,  1915,  counsel  for  appel- 
lant filed  a  brief  upon  the  merits.  Thereaft- 
er, and  on  the  5th  day  of  October.  1915,  coun- 
sel for  respondent  Oarrecht  filed  and  served 
a  written  notice  of  motion  to  dismiss  the  ap- 
peal. At  the  Ume  of  filing  the  motion  to 
dismiss  a  certificate  of  the  clerk  of  the 
court  bolow,  as  required  by  subdivision  2  of 
rule  3,  was  also  filed.  The  motion  to  dis- 
miss was  heard  on  the  4th  day  of  November, 

1916.  The  only  objection  to  the  motion  to 
dismiss  upon  the  part  of  counsel  for  appel- 
lant Is  based  upon  the  provisions  of  rule  8 
and  the  case  of  Klrman  v.  Johnson,  30  Nev. 
146,  93  Pac.  500,  96  Fac.  1057,  is  reUed  upon 
to  sustain  their  contention  that  the  motion 
to  dismiss  comes  too  late.  Rules  2,  8  and  8 
provide: 

Bule  2.  "The  transcript  of  the  record  on  ap- 
peal shall  be  filed  within  thirty  (8(9  days  after 
the  appeal  has  been  perfected  and  the  state- 
ment settled,  if  there  be  one." 

Rule  3.  "1.  If  the  transcript  of  the  record  be 
not  filed  within  the  time  prescribed  by  rule  2, 
the  appeal  may  be  dismissed  on  motion  without 
notice.  A  cause  so  dismissed  may  be  restored 
during  the  same  term,  upon  gobd  cause  shown, 
on  notice  to  the  opposite  party ;  and,  unless  so 
restored,  the  dismissal  shall  be  final  and  a  bar 
to  any  other  appeal  from  the  same  order  or  judg- 
ment" 

Rule  8.  "Exceptions  or  objections  to  the  tran- 
script, statement  •  •  •  or  any  other  techni- 
cal exception  or  objection  to  the  record  affecting 
tlie  light  of  the  appellant  to  be  heard  on  tbe 
points  of  error  assigned,  which  might  be  cured 
on  suggestion  of  diminution  of  the  record,  must 
be  taken  at  the  first  term  after  the  transcript 
is  filed,    ♦    •    •    or  they  will  not  be  regarded."' 

We  are  unable  to  see  how  tbe  provisions  of 
rule  8  could  have  any  possible  bearing  upon 
the  motion  here  in  question.  No  objection 
is  made  to  tbe  transcript  or  record  upon 
appeal  "which  might  be  cured  on  suggestion 
of  diminution  of  the  record."  The  motion 
to  dismiss  deals  solely  with  the  qnestion  of 
the  applicability  of  rules  2  and  3  to  the  fact 
that  more  than  three  terms  elapsed  after 
the  appeal  was  taken  and  the  record  certified 
to  before  the  same  was  filed  in  this  court. 
Prior  to  the  amendments  of  rules  2  and  3 
by  amendment  of  October  26,  1911,  it  was 
provided  In  rule  8: 

"If  the  transcript  of  the  record  be  not  filed 
within  the  time  prescribed  by  rule  2,  the  ap- 
peal may  be  dismissed  npon  motion  during  the 
first  week  of  the  term  without  notice." 

In  Robin8(»i  v.  Kind,  25  Nev.  273,  59  Pac. 
863,  62  Pac  706,  this  court  considered,  but 
did  not  dedde,  whether  a  failure  to  make  a 
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motion  to  dismiss  "dnrlng  the  first  week  of 
the  term"  would  amount  to  a  walrer  of  the 
right  to  make  such  motion.  The  rule  as  It 
now  reads  places  no  limitation  upon  the  time 
within  which  a  motion  to  dismiss  for  failure 
to  comply  with  the  provisions  of  rule  2  may 
be  made.  We  see  no  reason  for  holding,  and 
none  has  been  urged,  that  the  motion  to  dis- 
miss is  not  In  time.  Where  there  has  been 
a  failure  to  comply  with  the  provisions  of 
mie  2,  a  motion  to  dismiss,  supported  by 
proper  certificate  of  the  clerk,  would  ordi- 
narily be  granted  as  a  matter  of  course.  We 
need  not  now  consider  whether,  upon  a  con- 
sideration of  a  motion  to  dismiss,  notice  of 
which  has  been  given,  the  appellant  making 
a  showing  that  would  warrant  a  restoration 
'  of  a  dismissed  appeal,  the  order  for  that  rea- 
son should  be  denied,  as  no  axuii  showing  has 
been  made. 

The  motion  to  dismiss  the  appep.!  should 
be  granted,  subject  to  the  right  of  appellant, 
upon  good  cause  shown  (Little  t.  lyancov- 
Ich,  10  Nev.  41, 43),  to  move  to  restore  the  ai>- 
peal  under  the  provisions  of  rule  S  during 
the  next  succeeding  term. 

It  is  so  ordered. 

McGABfiAN  and  CX}LE11AN,  JJ.,  ooncnr. 


(38  N'er.  S41) 

NEVBN  V.  NEVEN.     (No.  2150.) 
(Supreme  Court  of  Nevada.    Dea  31, 1916.) 

Appkat.  and  Bbbob  ®=»189— Review— Bkcobd 
— cortimuance. 

Where  the  record  fails  to  fshow  that  appel- 
lant, when  he  applied  to  the  trial  court  for  a 
continuance,  brought  to  the  attention  of  the 
court,  by  his  affidavit  or  otherwise,  the  fact  that 
he  had  been  cited  to  appear  in  another  court  on 
the  day  of  the  trial,  the  action  of  the  court 
in  denying  the  continuance  will  not  be  distnrbed. 
/  [Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Die.  H  1153-1154%,  1205-1216; 
Dec  Dig.  <8=»iaB.] 

Appeal  from  District  Court,  Washoe  Cooo- 
ty;  Cole  Ll  Harwood,  Judge. 

On  rehearing. 

For  former  opinion,  see  148  Pac.  364.  Be- 
hearlng  denied. 

Sweeney  &  Morehouse,  ot  Reno,  for  appel- 
lant. Dodge  &  Barry,  of  Reno,  for  .respond- 
ent. 

McCARRAN,  J.  Counsel  for  appellant,  in 
their  petition  for  rehearing,  make  the  fol- 
lowing assertion: 

"At  the  same  time  the  fact  exists  that  Neven 
was  cited  into  court  at  Elko  county  to  make  an 
accounting  for  the  guardianship  of  IJe  Roy  Nev- 
en, his  nephew." 

If  the  statement  of  counsel  for  appellant 
here  quoted  was  supported  by  the  record  be- 
fore us  to  any  extent  whatever,  then  a  rule 
might  apply  in  favor  of  appellant  different 
from  that  asserted  In  the  former  opinion  of 
this  court     Neven  v.  Nev«n,  148  Pac.  354. 


The  fact  is,  however,  that  this  assertion  Is 
unsupported  by  anything  in  the  record  before 
us.  The  affidavit  of  appellant,  filed  In  tlie 
court  below  in  furtheranoe  of  his  motion, 
makes  no  such  declaration.  In  the  state- 
ments made  by  counsel  for  appellant  before 
the  trial  court  on  the  day  of  the  trial  in  ex- 
planation of  the  absence  of  appellant  and  in 
furtherance  of  the  motion  for  a  continuance, 
there  Is  nothing  indicating  that  appellant 
Neven  had  been  "dted  into  court  in  ESko," 
or  that  appellant  had  been  called  there  by 
any  process  issued  out  of  any  court  And  It 
may  be  not  out  of  place  to  observe  here  that 
had  any  citation  or  process  issued,  "»mng  for 
the  presence  of  the  appellant,  Neven,  it  would 
have  been  a  simple  matter  to  have  produced 
the  same  in  the  trial  court  either  in  further- 
ance of  the  moticm  for  a  continuance  or  as  a 
part  of  the  affidavit  of  appellant,  and  the 
same  would  thereby  have  become  a  part  of 
the  reconl  before  this  court 

The  testlm<ay«f  the  respondent,  Mrs.  Nev- 
en, in  detailing  a  conversation  between  hw- 
self  and  appellant  relative  to  his  going  to 
Elko,  sets  forth  that  on  Thnisday,  April  2d, 
when  appellant  Invited  her  to  go  with  him  to 
Elko,  she  inquired  of  him:  "Is  it  necessary 
for  you  to  go  tonightr'  TO  which  he,  the 
appelant,  answered:  "No;  it  Is  not;  bat  I 
will  Iiave  to  go  some  time  soon." 

Petition  for  rehearing  should  be  denied. 

It  Is  so  ordered. 

NORCROSS,  a  J.,  and  COLEMAN,  J„  con- 
cur. 


STATE  V.  BLAHA. 


(»  Nev. 
(No.  2183.) 


115) 


(Supreme  Court  of  Nevada.     Dec.  31,  1915.) 

1.  Cbiminai,  Law  ®=»1086— Apfkai<— Pbbs- 
ENTATzoN— Admission  or  Conjxssion. 

An  assignment  of  error  compfaining  of 
the  admission  of  a  confession  could  not  be  con- 
sidered where  the  transcript  of  the  testimony 
disclosed  no  objection,  though  ai)pellant'8  coun- 
sel stated  to  tiie  court  that  objections  to  the 
admissibility  of  the  confession  had  been  made 
and  apparently  omitted  from  the  transcript 
through  inadvertence,  in  the  absence  of  proof 
that  such  was  the  case  and  a  request  made  for 
diminution  of  the  record. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {{  2738-2770,  2772,  2794; 
Dec  Dig.  «=»1(^.] 

2.  Cbiminal  Law  9=91169— Habicless  Ebbob 
— Evidence— STATEip^NTS  bt  Accused. 

Error,  if  any,  in  permitting  witnesses  to 
testify  to  conclusions  relative  to  statements 
made  by  accusM  to  officers  while  he  was  under 
arrest,  was  harmless,  where  the  whole  conversa- 
tion between  defendant  and  the  officers  was  de- 
tailed, and  it  clearly  appeared  that  the  state- 
ments were  freely  and  voluntarily  made. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Low.  Cent  Dig.  «  754,  3088,  3130,  3137-3143 ; 
Dec  Dig.  «=>11§9.] 

3.  Cbiminal  Law  «=»414  —  SELr-SEsviNO 
Statements— Foundation  fob  Aduibsion- 
Necessity. 

In  a  prosecnticm  for  burglary,  it  was  not 
necessary  that  a  foundation  be  laid  for  the  rid- 
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mission  of  defendant's  statements  that  he  par- 
chased  the  stolen  Jewelry  in  certain  cities. 

[Ed.  Note. — ^For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  H  862,  936;  Dec.  Dig.  «=» 
414.] 

4.  Criukai.  Law  «=»824  —  Imsrsucnons  — 

BcquEST— Falsk  TEsmioNY. 

Failure  to  instruct  on  the  maxim,  "Falsns 
in  nno,  falsns  in  omnibns,"  was  not  error, 
where  accused  made  no  request  for  such  instmo- 
tions. 

[Eii,  Note. — For  other  cases,  see  Criminal 
Ijaw,  Cent  Dig.  {{  1096-2001;  Dec.  Dig.  «=> 
824.] 

6.  Cbivinai.  Law  «=s>786  —  iRSTBTTcnoirs  — 

'nsSTIMONT    OF    ACCUBKD. 

In  view  of  Rev.  Laws,  |  7160,  as  amended 
by  St.  1916,  c.  157,  proTidine  that  no  special 
instructions  shall  be  given  relating  exclusively 
*  to  the  testimony  of  defandant,  the  court  proper- 
ly refused  to  instruct  that  defendant  had  testi- 
ned  in  his  own  behalf,  and  that  this  was  his 
le«il  ri^t,  and  that  the  jury  were  not  permit- 
ted to  reject  his  testimony  merely  because  he 
was  the  accused. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  H  1787,  1895-1901,  1900, 1984; 
Dec.  Dig.  <8=9786.] 

Appeal  from  District  Oourt,  Washoe  Conn- 
ty;  Thomas  F.  Moran,  Judge. 

B^tink  Blaba  was  convicted  of  burglary  of 
tbe  first  degree  and  appeals.    A£Srmed. 

W.  B.  Virden,  of  Reno,  for  appellant 
Geo.  B.  Thatcher,  Atty.  Oen.,  and  H.  a  Price, 
Deputy  Atty.  Qen.,  for  tbe  State. 


NORCROSS,  C.  J.  [1-3]  Appellant  was 
convicted  of  the  crime  of  burglary  of  the 
first  degree,  and  appeals.  Evidence  was  In- 
troduced establishing  the  fact  that  a  burglary 
was  committed  on  the  night  of  the  25th  day 
of  July,  1915,  in  the  city  of  Reno,  and  cer- 
tain Jewelry  taken  from  a  trunk  stored  In 
a  building  upon  the  property  of  one  B.  T. 
Harwell.  Upon  the  afternoon  of  the  day  fol- 
lowing the  burglary  appellant  was  arrested 
by  a  police  of&cer  of  the  city  of  Reno  while 
in  the  act  of  attempting  to  dispose  of  tbe 
stolen  Jewelry,  and  was  at  once  taken  to 
the  police  station.  Tbe  arresting  ofiScer  and 
another  member  of  the  city  iwllce  force,  over 
.  the  objection  of  counsel  for  defendant,  were 
permitted  to  testify  to  statements  made  by 
the  defendant  to  the  effect  that  he  purchased 
a  ring,  which  was  part  of  the  stolen  Jewelry, 
In  the  dty  of  Chicago,  and  a  necklace,  which 
was  also  a  part  of  the  stolen  Jewelry,  in 
tbe  city  of  Seattle.  Shortly  subsequent  to 
making  these  statements  the  defendant  made 
a  confession  to  the  chief  of  police  that  he 
committed  the  burglary.  Error  is  assigned  lu 
the  admission  of  tbe  statements  and  confes- 
sion ui>on  the  ground  that  no  proper  founda- 
tion had  been  laid.  The  transcript  of  the 
testimony  discloses  no  objection  whatever  to 
the  admission  of-  tbe  confession.  Counsel 
for  appellant  advises  the  court  that  objec- 
tions to  the  admissibility  of  tbe  confession  be- 
cause a  proper  foundation  had  not  been  laid 
may  have  been  inadvertently  omitted  in  trans- 


cribing tbe  record.  No  proof  appears  that 
this  is  the  case,  and  no  request  has  been  made 
for  diminution  of  the  record ;  hence  the  sug- 
gestion of  counsel  for  appellant  cannot  be 
considered.  Tbe  objection  which  counsel  for 
appellant  asserts  was.  in  fact,  made,  even  if 
embodied  in  the  record,  would  not  Justify  this 
court  in  holding  the  same  to  be  substantial 
error.  Assuming  that  the  same  objection  was 
made  to  the  testimony  of  the  chief  of  police 
as  that  made  to  the  testimony  of  the  two  oth- 
er officers,  the  error,  if  any,  amounts  simply 
to  the  BustalQing  of  an  objection  to  questions 
propounded  to  the  witnesses  whether  any 
Inducements,  threads  or  offers  of  reward 
were  made  to  procure  the  statements  or  con- 
fession. Even  assuming  that  the  court  may' 
have  committed  technical  error  in  permitting 
the  witnesses  to  testify  to  conclusions,  it 
also  api)ears  that  the  whole  conversation  be- 
tween tbe  defendant  and  the  officers  was  de- 
tailed, and  from  all  of  the  facts  and  circum- 
stances there  was  no  room  for  serious  ques- 
tion that  the  statements  and  confession  were 
made  otherwise  than  freely  and  voluntarily. 
Besides,  it  was  not  necessary  to  lay  any 
foundation  for  tbe  admission  of  the  state- 
ments made  by  the  defendant  as  to  how  be 
came  into  possession  of  the  Jewelry  in  ques- 
tion. 

"Self-serving  statements  made  by  or  for  the 
accused  out  m  court,  explaining  suspicious  cir- 
cumstances, may  be  proved  against  him,  and 
their  falsity  may  then  be  diown.  The  fact  of 
their  falsity  admits  them  as  indicating  an  at- 
tempt to  explain  away  incriniinating  circum- 
stances by  falsehoods."    12  Cyc  429. 

Error  is  assigned  in  tbe  refusal  to  give 
certain  instructions  requested  by  defendant. 
With  the  exception  of  one  requested  in- 
struction, hereafter  to  be  referred  to,  the 
instructions  requested  and  refused,  so  far 
as  they  were  material,  were  substantially 
covered  by  other  instructions  given  by  the 
court 

[4]  Error  Is  assigned  in  tbe  failure  of  tbe 
court  to  give  an  instmction  of  its  own  mo- 
tion upon  the  maxim,  "falsus  in  imo,  falsus 
in  omnibus."  If  counsel  for  defendant  was 
of  tbe  opinitm  that  an  instruction  ol  this 
kind  was  material,  it  was  incumbent  upon 
him  to  request  tbe  same. 

[t]  The  following  instruction  requested  by 
counsel  for  the  defendant  was  refused: 

"The  defendant  has  offered  himself  as  a  wit- 
ness, and  has  testified  in  his  own  behalf.  This 
is  his  legal  right,  and  you  are  not  permitted 
under  the  law  to  discredit  or  reject  nis  testi- 
mony simply  on  the  ground  that  he  is  the  ac- 
cused, ana  on  trial  on  a  criminal  charge." 

Section  310  of  tbe  Criminal  Practice  Act 
(Rev.  Laws,  S  7160),  as  amended  by  the  Legis- 
lature of  1915  (St  1915,  c.  157),  provides: 

"In  the  trial  of  all  indictments,  complaints, 
and  other  proceedings  against  persons  charged 
with  the  commission  of  crimes  or  offenses,  the 
person  so  charged  shall,  at  his  own  request,  but 
not  otherwise,  be  deemed  a  competent  witness, 
the  credit  to  be  given  his  testimony  being  left 
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■olely  to  tbe  Jury,  under  the  instrnctions  of  tbe 
conrt:  ProTided,  that  no  special  instraction 
shall  be  given  relattng  exdusiyely  to  the  testi- 
mony of  the  defendant,  or  particularly  direct- 
ing the  attention  of  the  jury  to  the  defendant's 
testimony." 

It  clearly  appears  from  the  reading  of  the 
section  aa  amended  thai  purpose  of  th» 
dtatnte  Is  to  forbid  the  giving  of  Instructions 
trltb  direct  reference  to  the  testimony  of  the 
defendant  The  court  is  permitted  to,  and 
did  In  this  case,  give  general  instructions  ap- 
plicable to  all  witnesses.  The  purpose  of  the 
amended  statute  was,  doubtless,  to  obviate  in 
the  future  the  giving  of  an  Instruction  hereto- 
fore frequently  given  in  criminal  cases  and 
sustained  by  a  number  of  decisions  of  this 
court,  and  reading  as  follows: 

"The  defendant  has  offered  himself  as  a  wit- 
ness on  bis  own  behalf,  and  in  considering  the 
weight  and  effect  to  be  given  his  evidence,  in 
addition  to  noticing  his  manner  and  the  proba- 
bility of  his  statements  taken  in  connection  with 
the  evidence  In  the  cause,  you  should  consider 
his  relation  and  situation  under  which  he  gives 
his  testimony,  the  consequences  to  him  relating 
from  the  results  of  this  trial,  and  all  the  in- 
ducements and  temptation  which  would  ordi- 
narily in'flueace  a  person  in  his  situation.  You 
should  carefully  determine  the  amount  of  credi- 
bility to  which  his  evidence  is  entitled ;  if  con- 
vincing, and  carrying  with  it  a  belief  in  its 
truth,  act  upon  it;  if  not,  you  have  a  right  to 
reject  it." 

The  foregoing  Instructioo,  while  approved 
by  the  earlier  decisions  of  the  courts  of  a 
number  of  states,  has  in  recent  years  been 
severely  criticized.  The  Supreme  Conrt  of 
Callfomla,  after  repeatedly  holding  this  in- 
struction not  to  be  error,  later  admonished 
trial  courts  not  to  give  it,  and  finally  revers- 
ed cases  where  the  instruction  had  been 
given. 

From  a  reading  of  the  transcript  In  this 
case  we  are  unable  to  see  how  the  Jury  could 
have  reached  any  other  verdict  than  the  one 
returned.  The  defendant  was  deprived  of 
no  substantial  right,  and  no  substantial  error 
appears. 

Judgment  affirmed. 

McGARRAN  and  COLEUdAN,  JJ.,  concur. 


(3»  Nev.  «2) 

STATE  T.  TRANMER.     (No.  2141.) 

(Supreme  (Jonrt  of  Nevada,    Dec.  31,  1916.) 

1.  Convicts  «=»5  —  C^mES  —  Poweb  to  Puh- 

ISH. 

Where  accused  was  serving  a  life  sentence 
in  the  state  prison  for  murder,  the  district 
court  had  jurisdiction  to  order  his  production 
before  it  for  trial  on  another  murder  charge. 

[Ed.   Note. — For   other    cases,    see   (Convicts, 
Cent  Dig.  i  4;    Dec.  Dig.  «=»!>.] 

2.  Homicide    «=>228  —  Cobfus    Dsucrn  — 
Pboof. 

The  corpus  delicti  of  a  murder  may  be  es- 
tablished by  inference  from  facts  as  well  as 
from  positive  testimony. 

[Ed.    Note.— For   other   cases,   see   Homicide, 
Cent  Dig.  }{  471-476;    Dec.  Dig.  <S=>228.] 


8.  HoinciDE  «=3228  —  SnrnciENCT  or  Evi- 
dence. 

In  a  trial  for  murder,  evidence  kdd  suffi- 
cient to  establish  the  corpus  delicti 

[Ed.  Note.— For  other  cases,  see  Homicideb 
Cent  Dig.  {{  471-476 ;   Dec.  Dig.  «8=>228.] 

4.  Cbiminai,  Law  «=»1170Vi  —  Witnesses — 
Refbesbino  Msvobt— Habioess  Ebbob. 
Where,  on  a  murder  trial,  a  witness  was 
allowed  to  refresh  his  memory  as  to  a  state- 
ment made  by  accused,  by  reading  his  testimony 
at  the  coroner's  inquest  and  his  testimony  giv- 
en after  such  refreshing  was  substantially  the 
same  as  before,  there  was  no  reversible  error, 
since  accused  was  not  prejudiced  thereby. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Lew,  Cent  Dig.  {{  3128-3135;  De&  Dig.  (8=> 
1170%.] 

6.  Cbiminai,  Law  «=»706-^oint  Pbincipai,. 

AS  Witness— IKFBOFEB  Question — Mibcoh- 

doct. 

Where,  on  a  murder  trial,  a  principal  with 
accused  in  the  murder,  who  had  been  previously 
convicted  and  sentenced  to  death,  was  produced 
as  a  witness  by  the  state,  and  during  the  early 
part  of  his  examination  counsel  for  accused  had 
asked  the  state  in  the  jury's  presence  whether 
it  was  admitted  that  witness  was  then  under 
conviction  of  a  felony  and  in  the  state's  prison, 
it  was  misconduct  tor  the  state's  counsel  to  ask 
the  witness  whether  he  was  not  then  in  the  pen- 
itentiary under  sentence  of  death,  where  the 
only  object  of  the  state's  question  was  to  in- 
fluence the  jury  to  assess  the  death  penalty 
against  accused. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Ont  Dig.  |  1661 ;   Dec  Dig.  «=>706.] 

6.  CsiinNAi.'  Law  «=3ll70%— Joint  PufiTci- 
PAL— Conviction— Death  Penaltt— Testi- 
mony. 

On  a  trial  for  murder,  where  a  joint  prin- 
cipal in  the  crime  with  accused  who  had  oeen 
previously  convicted  and  sentenced  to  death  is 
called  as  a  witness  by  the  state,  it  is  reversi- 
hle  error  to  allow  the  state,  for  the  purpose  of 
influencing  the  Jury  to  inflict  the  death  penalty 
on  accused,  to  ask  the  witness  if  he  is  in  the 
state's  prison  under  sentence  df  death. 

[EM.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  U  3128-^135;  Dec.  Dig.  «=» 
1170%.] 

7.  Cbiminai.  Law  «=»508—Competenct— Con- 
victs—Joint  Pbincipal. 

One  who  was  jointly  indicted  with  accused 
for  murder  and  on  previons  separate  trial  had 
been  convicted  was  a  competent  witness  for  the 
state  in  a  murder  trial  under  Rev.  Laws,  {  5419, 
defining  witnesses,  and  Rev.  Laws,  |  7451,  ap- 
plying section  5419  to  criminal  acttons. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §|  1099-1123;  Dec.  Dig.  «=» 
508;    Witnesses,  Cent  Dig.  §§  244-248.] 

8.  Cbiminai,  Law  «s>1186— Examination  or 
Witness— Remabk  or  Tbiai.  Coubi^Habm- 
LESS  Ebbob. 

Where,  on  a  murder  trial,  the  testimony  of 
a  witness  went  solely  to  the  identity  of  accused, 
and  bis  participation  in  the  crime  had  been 
clearly  shown,  the  remark  of  the  trial  judge, 
made  while  counsel  for  defense  was  reading 
questions  and  answers  of  the  witness  at  a  for- 
mer trial  for  the  purpose  of  impeaching  him, 
that  "  •  •  •  there  is  apparently  no  incon- 
sistencies or  contradictions,"  there  being  no 
substantial  conflict  between  the  two  testimonies, 
was  harmless  error  under  ttie  statute  providing 
for  the  disregard  of  technical  errors,  where  no 
substantial  rights  are  denied. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §S  3215-3219,  3221,  3230;  Dec. 
Dig.  <S=»118e.] 
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8l  Witresses  «=3286  —  Redibkct  Exaioita- 
now— Convicted  Joint  PBiNoiPArr— Offbeb 
ov  Clehbnot. 

On  a  murder  trial,  where,  on  cross-ezami- 
nation  of  a  witness  who  had  been  previously 
convicted  as  joint  principal  in  the  crime  on  a 
separate  trial,  the  defense  asked  him  whether 
he  had  talkd  with  the  county  officers  including 
the  district  attorney,  it  was  a  proper  exerdse 
of  the  court's  discretion  to  allow  the  state  on 
redirect  examination  to  ask  the  witness  whether 
he  had  not  been  informed  that  no  clemency 
wonld  be  extended  to  him  for  testifyine  in  the 
ease,  since  the  inference  that  offers  of  clemency 
had  been  made  might  have  arisen  from  such  pre- 
vions  question  by  the  defense. 

[Ed.  Note. — For  other  cases,  see  Witnesses, 
Cent  Dig.  {{  930,  904-999;  Dec.  Dig.  «=» 
2Sa] 

Appeal  from  District  Court,  Washoe  Conn- 
tjf ;   Edward  A.  Ducker,  Judge. 

J.  Frank  Tranmer  was  convicted  of  mur- 
der in  tbe  first  degree,  and  lie  appeals.  Af- 
firmed. 

gee.  also,  35  Nev.  66,  126  Pac.  8S7,  41  L. 
K.  A-  (N.  S.)  1095. 

J.  a.  Parker  and  J.  M.  Frame,  both  of 
Reno,  for  api>ellant.  OteoTg»  B.  Thatcher, 
Atty.  Gen.,  for  tbe  State. 

COLEMAN,  J.  The  appellant,  J.  Frank 
Tranmer,  was  Indicted  in  the  district  court 
of  Humboldt  county,  together  with  one  Nlm- 
rod  Urie,  for  the  murder  of  Maria  D.  QuUld. 
Separate  trials  were  ordered,  appellant  was 
convicted  of  murder  in  the  first  degree,  and 
the  Jury  fixed  the  penalty  at  death.  From 
a  denial  of  a  motion  for  a  new  trial,  and 
from  the  Judgment  of  the  court  imposing 
the  death  penalty,  an  appeal  has  been  taken 
to  this  court 

[1]  At  the  time  the  case  at  bar  was  set  for 
trial  By.  the  district  court,  appellant  was 
serving  a  life  sentence  for  the  murder  of  one 
Eugene  Quilld;  and,  when  application  was 
made  to  that  court  for  an  order  that  appel- 
lant be  brought  from  the  state  prison  for 
trial,  appellant,  through  his  attorneys,  ob- 
jected to  tbe  making  of  the  order,  for  lack 
of  Jurisdiction.  The  overruling  of  the  ob- 
jection is  assigned  as  error.  The  Identical 
question  here  Involved  was  before  the  court 
In  Ex  parte  Tramner,  35  Nev.  56,  126  Pac. 
337,  41  L.  B.  A.  (N.  S.)  1095,  where  the  ques- 
tion was  decided  adversely  to  appellant's  con- 
tention. SuflSce  It  to  say  that  we  have  care- 
fully considered  the  point  urged  by  appellant, 
and  we  think  that  the  holding  of  the  court  In 
Ex  parte  Tramner,  supra,  Is  sustained  by 
both  reason  and  authority,  and  that  no  good 
purpose  would  be  served  by  discussing  the 
question  at  length  in  this  opinion.  An  elab- 
orate note  to  Ex  parte  Tramner  may  be 
found  In  41  L.  R.  A.  (N.  S.)  1095,  where  it  is 
stated  that  the  great  weight  of  authority 
sustains  the  position  of  the  court  in  that 
proceeding.  The  only  later  case  in  point 
whldi  we  have  been  able  to  find  Is  that  of 
State  V.  Rodgers,  100  S.  C.  77,  84  S.  E.  304, 


which  is  In  line  with  tbe  riews  expressed  In 
Bx  parte  Tramner,  supra. 

[2]  It  is  next  urged  that  the  evidence  falls 
to  establish  the  corpus  delicti  In  the  case 
of  State  V.  Ah  Ohuey,  14  Nev.  at  page  92, 
33  Am.  Rep.  630,  it  was  held  that  the  corpus 
delicti  may  be  established  as  well  by  infer-' 
ence  from  facts  as  from  positive  testimony. 
In  State  v.  CardelU,  19  Nev.  324,  10  Pac.  436, 
It  wks'said: 

"While  it  is  true  that  a  person  charged  with 
the  commission  of  a  criminal  offense  is  not  call- 
ed upon  to  answer  the  charge  without  satisfac- 
tory proof,  upon  tbe  part  of  the  prosecution,  of 
the  corpus  delicti,  yet  it  is  not  essential,  in  all 
cases,  that  there  should  be  any  direct  evidence 
npon  this  point" 

Such  is  the  general  role.  Wharton's  Crim- 
inal Law  (11th  Ed.)  i  352,  citing  many  au- 
thorities.   In  21  Cya  at  p.  1029,  It  is  said: 

"The  sufficiency  of  the  proof  of  the  corpus  de- 
licti is  a  question  for  the  jury." 

[3]  The  evidence  in  the  present  case  Is 
quite  voluminous,  and  clearly  shows  that 
Eugene  Qulllci  and  Maria  D.  QulUd,  his 
wife,  resided  at  Imlay,  Humboldt  county, 
Nev.,  on  and  for  .some  time  prior  to  January 
6,  1911;  that  on  that  night  the  defendant 
and  one  Nlmrod  Urie,  for  the  purpose  of 
robbery,  went  to  the  saloon  which  was  being 
run  by  Engene  Quilld,  and  shortly  after  en- 
tering the  place  shot  both  Quilld  and  his 
wife,  Maria  D.  Quilld ;  that  Engene  Quilld 
died  instantly;  and  that  one  Maria  D. 
Quilld  died  at  Winnemucca,  in  the  same 
county,  about  25  miles  from  Imlay,  on  or 
about  the  9th  of  that  month,  from  a  gunshot 
wound. 

It  is  contended  that  the  evidence  falls 
to  show  that  the  Maria  D.  Quilld  who  died 
at  Winnemucca'  was  the  same  Maria  D. 
Quilld  who  was  shot  at  Imlay.  We  think 
the  Jury  had  ample  evidence  before  It  to 
Justify  It  In  finding  that  the  Maria  D. 
QuUid  who  died  at  Winnemucca  was  the 
Maria  D.  Quilld  who  was  shot  at  Imlay. 
One  Lommori,  who  was  called  as  a  witness 
on  the  part  of  the  prosecution,  testified  as 
follows : 

"Q.  Did  yon  know  Maria  D.  Quilid  in  her 
lifefime?  A.  Yes,  sir.  Q.  What  relationship, 
if  any,  existed  between  you  and  Maria  D.  Qui- 
lici?  A.  She  was  my  sister.  Q.  Where  did  she 
live?  A.  At  Imlay.  •  •  •  Q.  Mr.  Lommori, 
yon  realize  the  fact  that  the  defendant  Frank 
iS-anmer  or  J.  Frank  O^ianmer  is  being  tried 
for  the  murder  of  your  sister,  do  yon?  A.  Yes, 
sir.  *  •  *  Q.  Was  your  sister  married?  A. 
Yes,  sir.  Q.  G%  whom?  A.  To  Eugene  Quilid. 
Q.  I  will  ask  you  if  yon  were  a  witness  at  the 
coroner's  inquest  over  tbe  body  of  your  sister, 
Mrs.  Quilid?    A.  Yes  sir." 

On  cross-examination,  the  witness  testified, 
in  part,  as  follows: 

"Mr.  Frame  (counsel  for  defendant) :  Q.  You 
testified  in  that. preliminary,  a  short  time  after 
the  occurrence  of  the  killing  of  your  sister,  did 
you  not,  Mr.'  Lommori?  A.  Yes,  sir;  a  short 
time  afterwards.  •  •  •  Q.  Now,  referring  to 
your  testimony  given  at  the  preliminary  hear- 
ing between  January  12  and  January  19,  1911, 
the  same  occurring  a  few  days  after  the  occur- 
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rence  In  wUch  Tour  sister  was  killed  *  *  • 
I  will  ask  you  to  state  wkether  70a  testified  as  a 
witness  at  and  before  tlie  coroner's  jury  inves- 
tigation  for  the  death  of  your  sister  Maria  D. 
Quilid,  the  same  bdog  hela  before  Justice  Dunn 
in  the  month  of  January,  1911,  at  Winnemacca. 
Humboldt  county,  Ner.,  about  January  9th  T 
A.  I  do  not  remember.  Mr.  SVame:  I  suppose 
it  was  admitted  that  it  was  given  there?  Mr. 
Woodbum  (district  attorney) :  Yes,  ar.  it  was 
tl^re.  That  is  correct  *  •  •  Q.  Did  you 
ever  hear^  just  before  the  happening  of  the  oc- 
currence m  which  your  sister  was  killed,  of  Mr. 
Quilici  having  an  arrangement  to  buy  the  Rob- 
inson-Kelley  saloon  which  was  situated  along- 
side of  or  near  the  Quilici  saloon?  A.  Yes,  sir. 
♦  •  •  Q.  Were  you  at  the  depot  in  Imlay  on 
the  day  following  the  killing  of  your  sister  by 
some  parties,  about  noon,  when  Sheriff  Lamb 
brought  the  two  men  to  the  depot?" 

From  the  foregoing  extracts  from  the  evi- 
dence It  will  be  seen  that  witness  Lommori 
testified  that  he  knew  that  the  defendant  was 
on  trial  for  the  murder  of  his  sister  Maria 
D.  Quilici,  which  was  committed  January  6, 
1911,  and  that  he  attended  the  coroner's  In- 
quest over  her  body  at  Winnemucca  on  Jan- 
uary 9tb,  three  days  later,  and  the  prelim- 
inary examination  which  was  held  a  few 
days  thereafter.  Dr.  Giroux  testified  to  hold- 
ing the  autopsy  in  Winnemucca,  and  of  giv- 
ing testimony  at  the  coroner's  inquest  Jan- 
uary 9,  1911,  which  was  held  over  the  body 
of  one  Karia  D.  Quilici.  We  think  the  evi- 
dence is  ample  to  establish  the  corpus  delicti. 
The  questions  asked  by  counsel  for  def«id- 
ant,  as  quoted,  show  that  be  considered  the 
Maria  D.  Quilid  over  wliose  body  the  coro- 
ner's inquest  was  held  to  be  the  same  person 
as  Maria  D.  Quilici,  the  sister  of  LommorL 

[4]  Error  is  assigned,  also,  to  the  ruling  of 
the  trial  court  In  permitting  the  witness  Urie 
to  refresh  his  memory  by  reference  to  testi- 
mony given  by  him  at  the  former  trial.  The 
witness  was  asked  what'  the  appellant  said 
to  him  after  the  crime  had  been  committed 
and  when  he  (witness)  told  appellant  that  he 
had  lost  his  mask,  to  which  he  replied: 

"Well,  he  said  that  was  a  bright  trick  and  he 
ought  to  kill  me.  Q.  What  is  that?  A.  He 
said  that  was  a  bright  trick  and  he  ought  to 
kill  me.  Q.  Do  you  remember  the  exact  words? 
A.  No,  I  don't  know  as  I  can  remember  the  ex- 
act words,  but  something  to  that  effect." 

At  this  point  in  the  proceedings  the  wit- 
ness, over  the  objection  and  exception  of  de- 
fendant, was  permitted  to  read  the  testimony 
given  by  I)lm  at  the  coroner's  Inquest: 

"Mr.  Callahan:  After  refreshing  your  mem- 
ory, can  you  give  the  exact  language  used  by  the 
defendant  at  that  time?" 

After  objection  and  reception  by  counsel 
for  defendant,  the  witness  answered: 

"I  can  now,  after  I  read  that  Q.  Just  give 
the  language  used  by  the  defendant  in  reply  to 
your  statement  that  you  had  lost  your  mask.  A. 
I  told  him  I  bad  lost  my  mask,  and  he  say: 

'You  are  a  pretty  son  of  a .    I  ought  to 

plug  you  right  here.'  " 

Prof.  Jones,  in  his  work  on  fiividence,  at 
section  878,  says: 

"In  some  Jurisdictions,  It  is  held  that  a  wit- 
ness may  refer  to  a  former  affidavit  or  deposi- 
tion given  by  him  for  the  purpose  of  refreshing 
his  memory.    While  in  other  states  this  is  not 


allowed,  as  it  Is  held  that  the  practice  is  in 
violation  of  the  rule  that  a  memorandum  to  re- 
fresh the  memory  should  have  been  made  at  or 
about  the  time  to  which  it  relates"— citing  an- 
thorities. 

Since  the  killing  was  on  January  Otii, 
and  the  coroner's  inquest  three  days  later,  it 
would  seem  that  the  reason  given  by  Prof. 
Jones  for  excluding  such  testimony  does  not 
apply  in  this  case;  but  we  will  not  under- 
take to  determine  what  the  law  on  this  point 
is,  as  the  two  statements  are  substantially 
the  same,  and  we  are  unable  to  see  that  any 
prejudice  could  have  been  done  appellant  by 
the  ruling  of  the  court 

[{]  Appellant  also  assigns  as  ground  for 
reversal  the  action  of  the  district  attom^r 
in  asking  the  following  question: 

"Mr.  Callahan:  Q.  I  will  ask  yon  to  stote. 
Mr.  Urie,  if  you  are  not  now  in  the  penitential^ 
of  the  state  of  Nevada  under  sentence  of  death. 

Upon  objection  being  made,  it  was  sns- 
talned,  and  the  jury  was  directed  by  the 
court  to  disregard  -the  question  entirely. 
Soon  after  this  witness  had  began  to  give 
his  testimony,  counsel  for  appellant,  in  tbe 
presence  of  the  Jury,  and  before  the  question 
quoted  was  asked,  addressing  the  district 
attorney,  said: 

"Mr.  Callahan:  I  suppose  it  is  admitted  that 
this  witness  is  now  under  conviction  of  a  felony 
and  is  in  the  state's  prison?" 

There  is  in  our  judgment  nothing  In  the 
preliminary  question  or  suggestion  made  by 
counsel  for  the  defendant,  "I  suppose  it  Is 
admitted  that  this  witness  is  now  under  con- 
viction of  a  felony  and  Is  in  the  state's 
prison?"  which  sustains  the  position  of  coun- 
sel for  the  state  In  urging,  or  which  would 
justify  this  court  in  saying,  that  defendant's 
counsel  had  "opened  up  the  subject,  and  In 
all  probability  brought  to  the  attention  of 
the  jury  the  real  status  of  the  witness  UM&" 
For  the  purpose  of  raising  the  objection  to 
the  competency  of  the  witness  Urie  to  testify 
on  behalf  of  the  state,  it  was  necessary  for 
counsel  for  defendant  either  to  request  the 
opposing  counsel  to  admit  tbe  fact,  or  to 
ask  leave  to  prove  as  a  foundation  for  the 
objection  that  the  witness  Urie  was  in  tbe 
state  prison  under  conviction  of  a  felony,  and 
was  a  codefendant  of  the  defendant  Tranmer. 
While  we  will  hold  that  the  objection  to  the 
competency  of  the  witness  Urie  is  without 
merit,  the  objection  was  anything  but  one  of 
a  frivolous  character,  as  suggested  in  «e- 
spondent's  brief  on  appeal.  The  question  has 
never  before  been  raised  in  the  courts  of  this 
state,  and  there  are  but  few  cases  directly  In 
point  A  consideration  of  the  following 
cases  where  the  question  has  been  considered 
will  be  sufficient  answer  to  the  charge  that 
the  objection  of  counsel  for  defendant  was 
"frivolous":  People  v.  Labra,  B  CaL  183; 
People  V.  Newberry,  20  Gal.  440;  Ex  parte 
Stice,  70  Cal.  65,  11  Pac.  459;  McOlnness  v. 
State,  4  Wyo.  115,  31  Pac.  978,  53  Pae.  492. 

Independent  of  the  question  of  the  com- 
petency of  Urie  as  a  witness,  defendant  had 
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the  statntoiy  right  to  show  that  the  witness 
was  under  conviction  tor  a  felony,  for  the 
purpose  of  affecting  his  credibility  as  a 
witness.  This  right  connsel  for  the  state 
were  unquestionably  aware  of.  The  record 
contains  the  following  statement  made  by 
assistant  counsel  for,  the  state: 

"Mr.  Woodbum:  Now,  if  your  honor  please, 
we  have  no  objection  to  that  question  being 
stricken  out,  and  the  jury  being  instructed  to 
disregard  it  It  was  made  in  good  faitti,  and 
we  thotiglit  we  would  just  show  the  status  of 
this  witness,  l>ecause  it  goes  to  his  credibility, 
and  it  was  done  under  no  desire  to  prejudice 
the  defendant,  and  it  was  first  suggested  through 
counsel's  question  as  to  the  status  of  this  man 
as  to  where  he  was  living  at  this  time,  and,  if 
counsel  insists,  we  are  satisfied  to  tiave  the  jury 
instructed  that  they  ma;  disregard  the  testi- 
mony of  the  witness  on  uat  point." 

[61  From  a  reading  of  the  record  we  are 
Impressed  that  the  purpose  of  t^e  question 
was  to  get  before  the  Jury  the  fact  that  Urle 
was  under  sentence  of  death  for  his  paMcI- 
patlon  In  the  murder  of  the  Qullids,  for  the 
purpose  of  Influencing  the  jury  when  they 
capie  to  consider  the  question  whether  they 
should  Impose  death  or  life  Imprisonment 
as  the  penalty  for-  defendant's  crime.  In 
our  opinion  the  asking  of  the  question  was 
highly  reprehensible  conduct  on  the  part  of 
counsel  aslclng  It,  and  If  it  had  I>een  answer- 
ed would  have  constituted  reversible  error. 

It  should  be  borne  In  mind.  In  consider- 
ing this  assignment  of  error,  that  the  defend- 
ant Tranmer  was  already  under  conviction  of 
murder  in  the  first  degree,  with  sentence  of 
life  Imprisonment,  for  the  murder  of  Eugene 
Quillcl,  and  that  from  the  judgment  In 
that  case  no  ai^)eal  had  been  taken.  There 
was  no  purpose  sought  to  be  accomplished,- 
or  which  could  be  accomplished,  by  the 
trial  of  the  defendant  Tranmer  for  the  mur- 
der of  Maria  QulUd,  except  to  obtain,  if 
possible,  a  convh^on  of  first  degree  murder, 
with  the  death  penalty  imposed.  There  was, 
however,  no  duty  Imposed  upon  counsel  rep- 
resenting the  state  to  bring  before  the  Jury 
facts  clearly  Incompetent  for  the  purpose 
of  influencing  the  Jury  in  fixing  the  penalty 
wlilch  the  law  authorized  It  to  prescribe. 
Upon  the  contrary,  counsel  for  the  state  owed 
a  duty  to  defendant  not  to  attempt  to  offer 
such  evidence.  At  the  time  the  question 
objected  to  was  asked,  counsel  for  the  state 
undoubtedly  knew  what  the  testimony  of 
the  witness  Urle  would  be.  They  tcnew  that 
such  testimony.  In  a  measure  at  least,  was 
having  the  indorsement  of  the  representa- 
tives of  the  state  as  to  Its  verity,  and  that 
TJrie's  testimony  made  him  out  to  be  less 
biamable  than  the  defendant  Tranmer ;  that. 
If  Urle  spoke  the  truth,  Tranmer  was  the  In- 
stigator of  the  robbery  which  led  to  the 
murder;  that  Urle  was  a  reluctant  partld- 
psit,  acting  under  a  certain  degree  of  com- 
palsion,  and  fired  none  of  the  shots  which 
resulted  in  the  death  of  the  Quilids.  In 
view  of  thl»  testimony,  It  Is  hard  to  conceive 


of  a  fact  that  might  have  a  greater  Influence 
In  persuading  the  Jury  to  Impose  the  death 
penalty  upon  Tranmer  tlian  the  fact  tliat 
another  Jury  had  Imposed  the  death  penalty 
upon  Urle,  who  might  under  the  evidence 
have  been  regarded  as  morally,  If  not  legal- 
ly, less  guilty  than  Tranmer. 

It  is  no  answer  to  the  seriousness  of  this 
assignment  that  the  question  was  suggested 
by  the  prior  question  and  objection  of  counsel 
for  defendant  It  was  not  so  suggested. 
Counsel  for  the  state,  upon  this  appeal,  we 
think  should  have  presented  some  more  sub- 
stantial basis  for  holding  this  assignment  of 
error  to  be  without  merit  In  our  opinion, 
the  Improper  question  may  be  regarded  as 
not  prejudicing  the  substantial  rights  of 
defendant  solely  because  It  was  not  answered 
and  because  the  jury  was  promptly  Instruc- 
ed  "^o  entirely  disregard  the  question." 

It  is  only  in  recent  years  that  a  number 
of  states  have  so  changed  their  Criminal 
Codes  as  to  permit  the  jury  In  first  degree 
murder  cases  to  fix  the  penalty  at  death  or 
life  imprisonment  In  but  few  cases  has  the 
question  arisen  as  to  whether  evidence,  not 
admissible  upon  the  question  of  the  guilt  or 
innocence  of  the  defendant,  may  neverthe- 
less be  offered  for  the  purpose  of  Influencing 
the  Jury  as  to  the  penalty  in  their  discretion 
to  be  Imposed.  This  question  was  touched 
upon  by  the  Supreme  Court  of  California  in 
the  recent  (1916)  case  of  People  v.  Witt,  148 
Pac.  028.  In  the  opinion  in  that  case,  Angel- 
iottl,  G.  J.,  speaking  for  the  court,  said: 

"It  is  not  daimed'that  the  offered  testimony 
was  relevant  or  material  on  the  issue  of  either 
guilt  or  degree  of  crime,  but  simply  that,  inas- 
much as  the  jury  had  the  right  to  assess  the 
Sunishment  in  the  event  of  conviction  at  either 
eath  or  life  imprisonment,  appellant  was  enti- 
tled to  have  admitted  for  their  consideration 
evidence  as  to  matters  not  otherwise  relevant  or 
material.  We  are  of  the  opinion  that  our  law 
does  not  contemplate  any  such  independent  in- 
quiry on  a  trial  for  murder,  and  that  the  de- 
termination of  the  jury,  under  the  provisions 
of  section  190,  Penal  Code,  as  to  death  or  life 
imprisonment,  is  necessarily  to  be  based  solely 
on  such  evidence  as  is  admissible  on  the  issues 
made  by  the  indictment  or  information  and  the 
plea  of  the  defendant" 

See,  also,  State  v.  Thome,  41  Utah,  414, 
126  Pac.  286,  Ann.  Cas.  1915D,  90. 

[7]  It  Is  next  Insisted  that  the  trial  court 
erred  in  overruling  appellant's  objection  to 
the  competency  of  witness  Urle  to  testify  In 
l>ehalf  of  the  state.  In  support  of  this  as- 
signment of  error.  It  Is  said : 

"First  that  Urie,  being  under  conviction  of  a 
felony,  was  disqualified  as  a  witness  except  in 
cases  where  called  at  his  own  request  and  in  his 
own  behalf.  Second,  for  the  further  reason  that 
the  record  dlsdoses  that  Urie  was  jointly  indict- 
ed and  jointly  charged  with  the  defendant 
•    *    •  •' 

It  Was  provided  by  section  1441  of  the 
Compiled  Laws  of  Nevada  (1873)  that: 
'  "Persons   against  whom   judgment   has  been 
rendered   upon  a  conviction  for  felony,  unless 

gardoned  by  the  Oovemor,  or  such  judgment 
as  been  reversed  on  appeal,  shall  not  be  wit- 
jfesses." 


Digitized  by 


Google 


84 


164  FACIFIO  REPOBTEB 


(Ner. 


This  court,  In  an  opinion  written  by  Mr. 
Chief  Justice  Beatty,  In  State  t.  Foley,  16 
Nev.  at  page  73,  37  Am.  Bep.  468,  said: 

"It  may  be  tbet  the  tendency  of  enlightened 
opinion  and  of  recent  legislation  in  other  states 
and  countries  is  against  the  rule  which  absolute- 
ly excludes  the  testimony  of  a  convict;  it  may 
be  that  it  is  an  unwise  and  impolitic  rule;  bat 
it  is  unquestionably  the  law  of  this  state.  Not 
only  is  the  common  law  unaltered  by  statute  in 
this  particular,  but  in  civil  practice  it  is  ex- 
pressly reaffirmed.  Comp.  L.  1441.  This  shows 
that  uie  Legislature  approves  the  policy  of  the 
common-law  rule,  and  we  cannot  hold  that  it  is 
less  essential  in  criminal  than  in  idvil  cases; 
we  feel  bound,  on  the  contrary,  to  maintain  it 
as  strictly  in  one  class  of  cases  as  in  the  other." 

This  opinion  was  rendered  In  1880.  It  Is 
significant  that  at  the  next  session  of  the 
Legislature,  In  1881,  the  section  quoted  was 
repealed. 

It  Is  provided  by  section  6419,  Bevlsed 
Laws,  that: 

"All  persons,  without  exception,  otherwise 
than  as  specified  In  this  chapter,  who,  having 
organs  of  sense,  can  perceive,  and  perceiving 
can  make  known  their  ];>erception8  to  others, 
may  be  witnesses  in  any  action  or  proceeding 
in  any  court  of  this  state.  Facta  which,  by 
the  common  law,  would  cause  the  exclusion  of 
witnesses,  may  still  be  shown  for  the  purpose  of 
affecting  their  credibility." 

There  is  no  provision  In  the  chapter  pro- 
hibiting persons  charged  with,  or  convicted 
of,  a  crime,  from  being  called  as  witnesses. 
The  section  just  quoted  Is  made  applicable 
to  criminal  as  well  as  dvll  actions  by  sec- 
tion 7461,  Revised'  Laws.  In  the  case  of 
Burgess  v.  Helm,  24  Nev.  242,  61  Paa  1025, 
Mr.  Justice  Bonnifleld,  In  commenting  upon 
section  6419,  Revised  Laws,  supra,  said : 

"The  evident  object  the  Legislature  had  in 
view  in  enacting  the  above  provisions  was  to 
abrogate  the  general  common-law  rule  which 
rendered  incompetent,  as  witnesses,  in  an  action 
or  proceeding,  the  parties  thereto  or  persons 
having  a  direct  interest  in  its  results,  except,  as 
provided  in  certain  subsequent  sections,  among 
which  Is  section  379,  which  declares  'that  no 
person  shall  be  allowed  to  testify,  when  the  oth- 
er party  to  the  transaction  is  dead,  or  when  the 
opposite  party  to  the  action  or  person  for  whose 
immediate  benefit  the  action  or  proceeding  is 
prosecuted  or  defended  is  the  representative  of 
a  deceased  person,  when  the  facts  to  be  proved 
transpired  before  the.  death  of  such  deceased  per- 
sons.' " 

We  do  not  see  how  the  Legislature  could 
have  used  more  significant  language.  What 
was  the  Intention  of  the  Legislature  In  mak- 
ing the  section  In  question  applicable  to 
criminal  cases?  This  was  the  first  section 
In  chapter  1  of  title  11  (page  405)  of  Com- 
piled Laws  of  1873,  and  section  1441,  supra, 
was  the  fifth  section  of  that  chapter.  When 
the  attention  of  the  Legislature  was  called 
to  section  1441,  supra,  by  the  opinion  of  Mr. 
Chief  Justice  Beatty,  it  was  promptly  re- 
pealed; and,  in  view  of  the  action,  of  the 
Legislature  In  repealing  It,  we  must  conclude 
that  the  Legislature  meant  exactly  what  it 
said,  that  "all  persons,  without  exception," 
should,  be  competent  witnesses,  and  that 
facts  which,  at  common  law,  would  disquali- 
fy a  witness,  might  be  considered  as  affect- 


ing his  credibility.    We  are  of  the  opinion 
that  the  court  did  not  err  by  its  ruling. 

[I]  Counsel  for  defendant,  during  tbe 
cross-examination  of  the  witness  Lommori, 
for  the  purpose  of  Impeaching  him  by  show- 
ing that  he  had  testified  contrary  to  tbe 
testimony  which  he  gave  upon  direct  exam- 
ination, read  certain  questions  propounded 
to  him  and  answers  given  by  him  at  a  for- 
mer trial,  and  asked  him  if  be  gave  such 
testimony.  During  the  reading  of  the  for- 
mer testimony,  the  presiding  Judge  made  the 
remark: 

"As  far  as  you  have  gone  and  read  the  testi- 
mony into  tite  record,  uere  are  apparently  no 
inconsistencies  or  contradictions." 

This  remark  by  the  court  Is  assigned  as 
error.  The  Attorney  Oeneral  concedes  that 
it  was  error  for  tbe  court  to  make  the  re- 
mark, but  claims  that  it  was  harmless.  We 
have  read  the  testimony  of  the  witness  Lom- 
mori  with  great  care,  and  are  unable  to  see 
that  there  is  any  substantial  conflict  be- 
tween his  testimony  given  on  the  trial  and 
the  testimony  given  at  the  previous  hearing. 
This  being  true,  it  would  seem  that  the  re- 
mark of  the  court  was' without  prejudice. 
Furthermore,  the  point  on  which  it  was 
sought  to  impeach  this  witness  went  solely 
to  the  question  of  the  Identity  of  the  defend- 
ant; that  is,  of  connecting  him  with  the 
crime.  To  our  mind  his  participation  in  the 
crime  la  clearly  shown;  there  can  be  no 
doubt  about  it  Consequently,  it  would  seem 
that  in  any  event  the  remark  was  harmless. 
Mr.  Chief  Justice  Talbot,  in  State  v.  Mlr- 
covlch,,3&  Nev.  at  page  400, 130  Pac.  at  page 
766,  called  attention  to  our  statute,  wliidi 
provides  that  the  court  shall  disregard 
technical  errors  where  no  substantial  rights 
are  denied,  and  said: 

"This  court  has  often  applied  this  statute  in 
mnrder  and  other  cases,  and  refused  to  set  aside 
convictions  or  remand  actions  for  new  trials  for 
errors  which  did  not  affect  the  substantial  rights 
of  the  accused." 

The  witness  Urle,  at  the  time  of  the  trial 
in  the  district  court,  was  under  sentence  of 
death  for  the  murder  of  Mrs.  Qnlllci.  On 
cross-examination,  counsel  for  the  defend- 
ant Inquired  of  this  witness  if  he  had  talk- 
ed with  Qie  officers  of  Humboldt  county, 
including  the  district  attorney,  and  he  said 
he  had.  Upon  the  completion  of  the  cross- 
examination,  the  following  questions  were 
asked  by  the  district  attorney  and  answers 
given  by  the  witness: 

"Q.  I  call  your  attenti<m  to  last  Sunday  eve- 
ning, and  ask  you  to  state  whether  you  had  a 
conversation  with  Mr.  Woodbum  and  myself, 
here  in  the  county  jail.  A.  Yes,  sir;  I  don't 
remember  what  evening  it  was.  Q.  Who  else 
was  present  at  that  time?  A.  Mr.  Burke.  Q. 
The  sheriff?  A.  The  sheriff.  Q.  Any  one  else? 
A.  Yes,  there  was  a  deputy,  I  gneaa;  I  don't 
know  his  name.  Q.  I  will  ask  you  to  state 
whether  or  not  at  the  time  yon  were  distinctly 
Informed  that  there  would  be  no  consideration 
of  any  kind  extended  to  you  for  testifying  in 
this  case.  Mr.  Frame:  I  object  to  the  question 
as  incompetent,  irrelevant,  and  immaterial,  and 
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for  the  farther  reason  that  It  b  not  proper  re- 
direct examination,  and  that  it  calls  for  a  con- 
versation, or  conversationB,  that  are  In  no  way 
related  to  this  case.  The  Court:  The  objection 
may  be  overruled.  A.  No,  none  that  I  remem- 
ber. Mr.  Frame:  Note  an  exception,  U  yonr 
honor  please,  upon  the  grounds  stated." 

[>]  The  ruling  of  the  court  Is  assigned  as 
error.  It  Is  the  contention  of  the  state  that 
the  Inference  from  the  examination  of  coun- 
sel for  defendant  was  that  some  promise  had 
been  made  to  the  witness  Urle,  and  It  was 
the  purpose  of  this  examination  to  rebut 
that  inference.  Counsel  for  the  defendant, 
during  the  argument  on  the  objection,  stated 
in  the  presence  of  the  jury: 

"I  did  not  aslc  him  whether  he  had  i-ecdved 
any  promises.  It  is  true  that  inference  may  be 
drawn." 

The  court  must  exercise  some  discretion 
In  ruUng  upon  such  objections.  He  saw  the 
witness  upon  the  stand  and  heard  him  tes- 
tify, and  was  In  a  good  position  to  know 
Just  bow  the  cross-examination  Impressed 
the  Jury  upon  the  point  In  question.  We 
cannot  say  that  the  court  abused  Its  discre- 
tion. 

The  Judgment  and  order  denying  the  mo- 
tion for  a 'new  trial  are  affirmed,  and  the 
district  court  is  directed  to  fix  a  time  and 
make  the  proper  order  for  haying  its  sentence 
carried  Into  effect  by  the  warden  of  the  state 
prison. 

NOBCROSS,  a  X,  and  McGARBAN,  3^ 
concur. 

(19  Nev.  128) 

GASTON  T.  AVANSINO  et  al.     (No.  2182.) 
(Supreme  Court  of  Nevada.    Dec.  SI,  1915.) 

1.  Evidence  «=»586— "Negativb  Testihont." 

The  testimony  of  one  claiming  a  mechani<^8 
lien  for  work  performed  upon  a  building  that  he 
worked  on  the  building,  that  at  that  time  he 
looked  for  a  notice  signed  by  the  owner  that  he 
would  not  be  responsible  for  the  repairs,  and 
that  there  was  no  such  notice  at  any  time  while 
he  was  doing  the  work  is  not  negative  testimony 
such  as  may  be  disregarded  in  the  face  of  posi- 
tive testimony  that  the  notice  was  posted. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  JS  2432-2435;   Dec.  Dig.  <8=3586. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Negative  Testimony.] 

2.  Apfeai,  and  Bbbob  ®=»1011— Soofk  os  Rk- 
VIBW— GORFLICTINa  Tbstimont. 

Where  the  testimony  of  the  plaintiff  on  the 
trial  of  an  action  to  foreclose  a  mechanic's  lien 
'was  positive  that  a  notice  disclaiming  liability 
for  the  work  don6  was  not  posted,  and  the  de- 
fendant's testimony  was  equally  positive  that 
It  was  posted,  there  was  such  a  conflict  in  ti>e 
testimony  that  the  determination  of  the  lower 
court  would  not  be  disturbed. 

[E!d.  Note. — For  other  cases,  see  Appeal  and 
Krror,  Cent  Dig.  U  3883-3988 ;  Dee.  Dig.  <S=> 
1011.] 

3.  Mechanics'  Lixns  «=>132— Tna  ros  Fn.- 

INO. 

Where  the  original  contract  for  the  altera- 
tion and  repair  of  a  building  under  which  a 
mechanic's  hen  was  sought  to  be  foreclosed  con- 
templated only  certain  repairs,  but  there  was 
no  time  limit  during  which  they  should  be  done, 


and  other  and  additional  repairs  wei'6  made  at 
various  times,  continuing  for  a  period  of  several 
months,  a  notice  of  mechanic's  lien  filed  within 
six  months  of  the  completion  of  the  last  work  of 
repair  was  filed  in  time;  the  contrkct  being  a 
continuing  contract,  although  during  the  time 
there  were  several  times  at  which  the  plaintiff 
was  not  actively  engaged  in  the  repairs. 

[Ed.  Note. — For  other  cases,  see  Mechanics' 
LJen^Cent  Dig.  »  190,  192-207;*  Dec.  Dig.. 

4.  Mechanics*  Liens  4=3281— Tiue  tob  Fil- 
ing— Fraud. 

In   such  case  evidence  held  not  to   show 

fraudulent  intent  in  making  the  final  repairs  so 

as  to  permit  filing  of  lien  after  it  should  have 

expired. 
[Ed.  Note.— For  other  cases,  see  Mechanics' 

Liens,  Cent  Dig.  {{  665-572;    Dea  Dig.  «s> 

2ol*j 

8.  Mkcranics'  Liens  «=»281— Tnnt  fob  Fn.- 

INO— Fbaitd. 

Evidence  held  insufficient  to  show  that  the 
contract  was  performed  in  a  certain  month,  so 
as  to  make  invalid  a  notice  filed  more  than  dx 
months  thereafter. 

[Ed.  Note. — For  other  cases,  see  Mechanics' 
Liens,  Cent  Dig.  {§  565-572;  Dec.  Dig.  «=> 
281.] 

6.  Mechanics'  Luns  «=9281— Waitxb— Bvi- 

dbn  cb— sufficienct. 

Under  the  rule  that  one  holding  a  lien  will 
not  be  held  to  have  waived  it  by  an  ambiguous 
agreement  evidence  held  insufficient  to  show  a 
waiver  of  a  mechanic's  lien. 

[Ed.  Note. — For  other  cases,  see  Mechanics' 
Liens,  C!ent  Dig.  {}  565-672;  Dec  Dig.  «=» 
281.] 

Appeal  from  District  (Tourt,  Washoe  C!oun- 
ty ;   Thomas  F.  Moran,  Judge. 

Action  by  J.  B.  Gaston  against  Mary 
Avanslno,  as  administratrix  of  the  estate  of 
Louis  Avanslno,  deceased,  and  others.  From 
the  judgment  and  order  denying  a  motion  for 
new  trial,  defendants  appeal.    Affirmed. 

Mack  &  Green,  of  Reno^  for  appellants. 
Dlzon  ft  Miller,  of  Reno,  iot  respondent. 


McCARRAN,  J.  This  was  an  action  la 
foreclosure  of  a  mechanic's  lien.  In  tbe 
court  below  judgment  was  rendered  In  favor 
of  the  lienholder,  respondent  herein.  From 
the  judgment  and  from  an  order  denying  a 
motion  for  a  new  trial,  appeal  is  taken  to 
this  court  The  labor  was  performed  and 
the  materi^  furnished  by  respondent  at  the 
Instance  and  request  of  the  lessee  of  the 
premises  of  Louis  Avanslno,  deceased.  It 
Is  admitted  that  the  work  was  done  and 
the  material  furnished  In  bringtug  about 
certain  alterations  and  changes  In  the  prem- 
ises, and  was  within  tbe  knowledge  and 
with  the  consent  of  Louis  Avanslno.  Louis 
Avanslno  having  died  since  the  judgment 
was  rendered  in  the  lower  court,  Mary  Av- 
anslno, administratrix  of  the  estate  of  Louis 
Avanslno,  was  substituted  as  party  defendant 
and  appellant  herein. 

[1,2]  It  Is  the  contention  of  appellant  that 
the  court  erred  In  finding  the  fact  that  the 
defendant,  appellant  herein,  did  not  give  no- 
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tice  by  posting  In  writing  on  tbe  premises 
in  some  conspldoos  place,  stating  that  he, 
the  defendant,  would  not  be  responsible  for 
any  material  furnished  or  labor  done  in  the 
alteration  and  repair  of  the  building. 

Section  2221  of  the  Berised  Laws,  1912, 
provides: 

"Every  bnilding  or  other  improvement  men- 
tioned in  section  1  of  this  act,  constructed  up- 
on any  lands  with  the  knowledge  of  the  owner 
or  the  person  having  or  claiming  any  interest 
therein,  shall  be  held  to  have  been  constructed 
at  the  instance  of  such  owner  or  person  having 
or  claiming  any  interest  therein,  and  the  inter- 
est owned  or  claimed  shall  be  subject  to  any 
lien  filed  in  accordance  with  the  provisions  of 
this  chapter,  unless  such  owner  or  person  having 
or  claiming  an  interest  therein  shall,  within 
three  days  after  he  shall  have  obtained  knowl- 
edge of  the  construction,  alteration  or  repair, 
or  the  intended  construction,  alteration  or  re- 
pair, give  notice  that  he  will  not  be  responsi- 
ble for  the  same,  by  posting  a  notice  in  writing 
to  that  effect  in  some  conspicuous  place  upon 
said  land,  or'  npon  the  building  or  other  improve- 
ment situate  thereon." 

It  was  the  eontenti(m  of  appellant  in  the 
court  below  that  due  and  sufficient  notice 
was  given,  by  posting  in  a  consplcions  place 
in  the  building  a  certain  notice  testified  to 
by  Louis  Avanslno,  Jr.  Iiouis  Avansino,  Jr., 
testified  that  about  the  10th  or  11th  day  of 
November,  1912,  he  wrote  out  a  notice, 
signed  it  with  bis  father's  name,  and  posted 
the  same  In  a  conspicuous  place  in  the 
building. 

The  testimony  of  the  witness  Klrby  TTns- 
worth  Is  to  the  effect  that  on  one  occasion  he 
saw  the  witness  Louis  Avansino,  Jr.,  with  a 
paper  in  his  hand;  that  on  the  paper  was 
what  be  would  term  a  rough  notice  in  hand- 
'  writing ;  that  he  saw  Loois  Avansino,  Jr., 
go  into  Kane's  Caf£,  the  premises  in  question, 
carrying  this  paper.  The  witness  Unsworth, 
in  attempting  to  fix  the  time  at  which  his 
attention  was  drawn  to  the  notice  In  the 
hand  of  Louis  Avansino,  Jr.,  said: 

"Q.  Can  you  recall  to  mind  whether  or  not 
jou  accompanied  the  son  from  any  place  to 
that  building  for  any  purpdse  some  time  back? 
A.  Last  fall,  during  the  noon  hour,  I  met  one 
of  the  boys,  Louis,  near  Conant's  grocery  store 
as  I  was  going  out  of  Conant's,  and  accompa- 
nied him  down  as  far  as  Kane's  Cafe." 

The  trial  of  this  case  took  place  in  June, 
1914;  and,  If  the  witness'  testimony  In 
this  respect  was  correct,  the  time  at  which  he 
saw  the  notice  In  the  hands  of  Avansino  was 
nearly  a  year  subsequent  to  the  commence- 
ment of  the  work. 

The  witness  Louis  Avansino,  defendant  In 
the  court  below,  as  well  as  the  witness 
Maggilo,  testified  to  having  seen  the  notice 
posted  on  a  swinging  door,  a  conspicuous 
place  In  the  premises. 

It  is  the  contention  of  appellant  that  this 
testimony  was  not  contradicted,  except  by 
witnesses  who  testified  that  they  did  not  see 
the  notice;  In  other  words,  they  contend 
that  no  positive  testimony  was  given  denying 
the  notice.  We  think  the  view  of  appellant 
in  this  respect  is  untenable,  inasmuch  as  the 


record  discloses  the  following  testimony  elic- 
ited from  the  respondent,  Gaston,  a  witness 
in  bis  own  behalf: 

"Q.  Now,  Mr.  Gaston,  at  the  time  you  enter- 
ed lato  this  oral  contract  with  Kane,  Incor- 
porated,' for  alteration  repairs  to  which  you  have 
testified,  was  there  any  notice  posted  upon  those 
pt-emises  anywhere  to  the  effect  that  Mr.  Avan- 
sino, the  ovmer  of  the  building,  would  not  be  re- 
sponsible for  work  done  tbereon?  A.  No,  sir; 
there  was  not.  Q.  Was  there  any  such  notice 
posted  upon  those  premises  at  the  time  you  com- 
menced work  on  tne  11th  of  November,  1912? 
A.  No,  sir.  Q.  Was  there  any  such  notice  post- 
ed there  at  any  time  during  the  month  of  No- 
vember, 19127  A.  No,  sir.  Q.  Was  there  any 
such  notice  posted  npon  those  premises  during 
the  month  of  December,  1912?  A.  No,  sir.  Q. 
Was  there  any  such  notice  posted  upon  those 
premises  at  any  time. during  the  month  of  Janu- 
ary, 1913?  A.  No,  sir.  Q.  Was  there  anysach 
notice  posted  upon  those  premises  anywhere  dar- 
ing the  month  of  February,  1913?  A.  No,  tar. 
Q.  Was  there  any  such  notice  posted  anywhere 
upon  those  prcmisen  during  the  month  of  March, 
1913?  A.  No,  sir.  Q.  Was  there  any  such  no- 
tice posted  upon  those  premises  anywhere  dur- 
ing the  month  of  April,  1913?    A.  No,  sir." 

The  witness  McDermott  testified  to  hav- 
ing worked  in  the  building  as  a  plumber 
during  the  month  of  March,  1913;  that  he 
made  some  search  for  notice,  and  saw  none 
at  that  time. 

The  witness  Harry  Kelly  testified  that  be 
worked  in  the  building  during  the  month 
of  November,  1912,  and  also  In  January, 
1913 ;  that  he  saw  no  notice. 

The  wltpess  C.  W.  Farrlngton  testified  that 
he  worked  in  the  building  as  a  carpenter 
during  the  month  of  November,  1912,  and  as 
late  as  May  23,  1913,  and  that  he  saw  no 
notice. 

The  witness  B.  J.  Brennan  testified  that  be 
worked  in  the  building  during  the  months  of 
November  and  December,  1912;  that  his 
work  and  employment  took  him  all  over  the 
building ;  and  that  he  saw  no  notice  posted. 

The  witness  Johnson  testified  that  he  work- 
ed in  the  building  for  several  days  daring 
the  month  of  November,  1912,  and  saw  no 
notice. 

The  witness  Otto  Koehler  testified  that 
during  the  month  of  December,  1912,  he 
worked  In  the  building  as  a  paper  hanger  and 
painter,  and  saw  no  notice. 

The  testimony  of  several  otber  witnesses 
was  to  the  same  effect. 

Whatever  might  be  said  as  to  the  negative 
nature  of  the  testimony  of  the  witnesses  call- 
ed in  behalf  of  respondent  in  the  court  below, 
the  testimony  of  the  respondent  himself  was 
positive  upon  the  question  that  no  notice  was 
posted.  On  tbis  question,  then,  there  was  a 
substantial  conflict  of  testimony ;  and,  there 
betog  positive  and  substantial  evidence  pro- 
duced by  the  respondent  himself  upon  which 
the  finding  of  the  court  on  the  question  of 
fact  as  to  the  posting  of  the  notice  can  be 
supported,  the  rule  universally  adopted  by 
this  court,  and  by  nearly  all  other  courts  of 
last  resort,  is  applicable  here,  and  the  finding 
will  not  be  disturbed.  Tonopah  Lumber  Co. 
V.  Nevada  Amusement  Co,  SO  Nev.  445,  97 
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Pac.  636;  Turley  t.  Thomas,  81  Ner.  181, 
101  Pac.  568,  135  Am.  St  Beip.  667. 

[3]  It  is  the  contention  of  appellant  that 
the  trial  court  erred  in  finding  that  the  lien 
was  filed  within  the  time  required  by  law. 
They  contend  here,  as  they  contended  in  the 
court  below,  that  the  work  was  completed  In 
February,  1913,  and  that  services  performed 
thereafter  by  respondent  were  no  part  of  the 
original  contract,  but  were  separate  contracts 
for  which  separate  liens  should  have  been 
filed,  and  that  the  lien  notice  filed  by  respond- 
ent on  August  9,  1913,  was  not  filed  within 
the  statutory  time.  Indeed,  from  a  stand- 
ix)lnt  of  the  evidence  produced,  as  well  as 
from  a  standpoint  of  the  law  applicable,  this 
is  the  closest  question  presented  in  the  case. 

It  was  the  contention  of  resirandent  in  the 
court  below,  and  testified  to,  that  on  the  9th 
day  of  November,  1912,  he  entered  into  an 
oral  contract  with  the  lessee  of  the  building, 
to  wit,  Kane,  Incorporated,  to  furnish  labor 
and  material  for  the  alteration,  changing, 
and  repair  of  the  building  for  the  convenience 
of  Kane,  Incorporated.  The  terms  of  the 
agreement,  according  to  the  testimony  of 
respondent,  were  that  respondent  was  to  do 
the  work  and  furnish  the  labor  and  material, 
and  that  Kane,  Incorporated,  was  to  pay 
respondent  at  the  rate  of  ?6  per  day  for  his 
lab<»',  $5  a  day  for  carpenters  whom  he  em- 
ployed, $2.50  a  day  for  carpenter  helpers,  $4 
a  day  for  brick  mason  helpers,  and  $7  a  day 
for  brick  masons.  The  testimony  of  respond- 
ent, Gaston,  in  this  respect  is  as  follows: 

"Q.  You  say—  What  was  the  alteration?  De- 
scribe that  work  to  be  done  under  that  agree- 
ment. A.  Well,  at  that  time  the  work  that  was 
outlined  was  rebuilding  the  dining  room,  to  take 
out  the  old  kitchen  out  of  the  dining  room,  and 
take  the  stairs  out  of  the  front  and  put  them  in 
again  in  the  rear,  or  better  -than  one-third  or 
halfway  in  the  Duilding— they  were  running 
the  upstairs  Idiere— put  in  a  hall  from  Virginia 
street  to  the  dining  room,  and  put  in  the  toilets 
and  other  conveniences,  and  put  in  lunch  coun- 
ters, and  put  in  a  front  on  the  building  and  oth- 
er alterations,  both  npstaira  and  downstairs, 
and  the  cellar.  Q.  And  also  to  supply  the  ma- 
terials of  that  work,  were  you?  A.  Tes,  sir. 
Q.  And  all  labor?  A.  Yes,  sir;  that  is,  the  car- 
penters' labor  only.  Q.  The  carpenter  labor? 
A.  Yes,  sir;  and  the  common  labor,  of  course, 
and  the  brick  masons  and  brick  helpers — those. 
Q.  How  was  that  amount  of  money  to  be  paid? 
A.  Well,  it  was  to  be  paid  as  the  work  pro- 
gressed along;  to  receive  payments,  and  the  bal- 
ance at  the  completion  of  the  work.  Q.  When 
did  you  begin  tliat  work?  A.  On  the  11th  day 
of  November,  1912.  Q.  And  yon  pot  through, 
finished  it,  when?  A.  On  the  Slst  day  of  June, 
1913.  Q.  And  did  you  perform  all  of  that  eon- 
tract,  all  that  you  agreed?  A.  Yes,  sir.  Q. 
An  of  the  work?  A.  Yes,  sir.  Q.  Furnished 
the  materials  that  you  agreed  to  furnish?  A. 
Yes,  sir." 

On  cross-examination  the  respondent,  Gas- 
ton, testified  that  the  reason  for  delay  in  the 
completion  of  the  work  was  to  suit  the  con- 
venience of  Kane,  Incorporated,  who  was  con- 
ducting a  saloon  and  restaurant  business  in 
the  premises. 

It  appears  from  the  record  that  the  labor 
performed  by  the  respondent  In  and  about 


the  premises  and  In  the  alteration  and  Im- 
provement of  the  building  was  commenced 
on  or  about  the  11th  day  of  November,  1912, 
and  that  from  time  to  time  changes  and  al- 
terations and  improvements  other  than  those 
contemplated  in  the  original  contract  were 
snggested  by  the  lessee  of  the  building. 
There  appear  to  have  been  times  when  no 
Improvements  or  alterations  were  being  made 
and  when  the  respondent  was  not  in  or  about 
the  premises  at  all ;  at  other  times  it  appears 
that  he  was  sent  for  by  the  lessee  and  asked 
to  make  other  changes  or  alterations  or  to 
supply  other  material;  and  the  last  item  of 
service  performed  or  material  furnished  ap- 
pears to  have  been  on  June  21,  1913,  when  a 
screen  door  was  fnmlsbed  and  hung  in  place 
by  respondent  As  we  take  It  from  the  record 
before  us,  all  of  the  work  and  material  went 
to  the  common  purpose,  which  common  pur- 
pose was  the  object  of  all  parties  to  the  orig- 
inal contract,  L  e.,  the  rearrangement  and 
improvement  of  the  premises  to  suit  the  busi- 
ness that  was  to  be  conducted  by  the  lessee, 
Kane,  Incorporated. 

T.  J.  Kane,  the  original  maker  of  the  con- 
tract with  respondent,  in  testifying  as  to  the 
making  of  the  contract  and  its  general  terms 
and  nature,  and  especially  referring  to  the 
last  item  of  service  performed,  said: 

"I  had  a  talk  when  I  called  him  to  put  in  the 
screen  door,  and  I  thought  possibly  that  he 
would  balk  at  it,  but  he  didn't  Every  time  I 
called  him  he  came  to  me  and  done  the  work, 
knowing  the  circumstances;  that  I  could  not 
pay  in  full.  Q.  You  caUed  him  to  put  in  the 
screen  doors  like  you  called  hiqi  to  do  the  other 
work?    A.  I  did;    yes,  sir." 

It  appears  that  by  reason  of  the  several 
items  of  service  performed  and  the  several 
Items  of  material  furnished  in  alteration  of 
the  building  the  sum  of  $1,176  accrued  to  the 
respondent  under  the  contract  It  further 
appears  that  from  time  to  time  small  sums 
of  money  were  paid  by  Kane,  Incorporated, 
to  the  respondent  In  part  payment  of  the 
services  already  performed ;  the  total  of 
these  sums  being  approximately  $636,  leaving 
a  balance  due  and  unpaid  of  $540. 

In  our  Judgment,  the  case  presented  by  the 
record  is  one  of  a  continuing  contract  While 
it  is  true  that  the  materials  furnished  and 
the  services  performed  were  fnmished  and 
performed  on  several  different  occasions,  yet 
they  all  went  to  the  one  object,  namely,  the 
alteration  and  Improvement  of  the  premises 
to  fit  the  same  for  the  business  being  carried 
on  by  the  lessee.  It  may  be  true,  as  indicat- 
ed by  the  record,  that  on  one  occasion  or  even 
on  several  occasions,  the  respondent,  lien 
claimant,  was  not  working  in  or  about  the 
premises,  and  the  work  commenced  np  to  that 
time  may  have  been  completed,  but  it  would 
appear  that  at  all  times  the  lienholder  was 
looked  to  by  the  lessee  for  the  further  cariy- 
ing  out  of  changes  and  alterations  and  im- 
provements in  the  premises  whenever  such 
changes  or  alterations  or  improvements  ap- 
peared necessary  to  the  fulfillment  of  tho 
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original  purpose;  and  It  fnrOier  appears  that 
the  lien  claimant  always  responded  to  the 
reimest  of  the  lessee  for  the  making  oit 
changes  or  alterattons  or  the  furnishing  of 
materials. 

The  establishment  and  recognition  of  me- 
chanic's Hens  under  such  conditions  has  been 
approved  by  the  courts  in  more  Instances 
than  one.  In  the  case  of  Premier  Steel  Co. 
V.  McElwalne-Rlchards  Ck).,  144  Ind.  614,  43 
N.  E.  878,  the  Supreme  Court  of  Indiana,  In 
passing  upon  a  case  where  under  the  contract 
the  materials  were  to  be  supplied  from  time 
to  time  as  needed  In  the  making  of  repairs 
and  Improvements  extending  over  a  consider- 
able number  of  months,  said: 
.  "If  each  order  and  deUvery  of  materials  dur- 
ing the  progress  of  an  improvement  constituted 
a  separate  contract,  and  required  a  separate 
Hen,  it  will  be  readily  seen  that,  instead  of  pro- 
viding a  practical,  simple,  and  efficient  method 
of  security  to  the  laborer  and  materialman,  as 
the  statute  certainly  intends,  a  complication 
would  arise,  requiring  many  liens  or  the  delivery 
of  all  materials  at  one  time,  or  the  performance 
of  all  labor  by  continuous  and  uninterrupted 
service." 

In  the  case  of  Smalley  t.  Gearing,  121 
Mich.  190,  79  N.  W.  1114,  80  N.  W.  797,  the 
Supreme  Court  of  Michigan  held  that,  where 
a  contractor  entered  Into  an  agreement  with 
the  materialman  whereby  the  latter  was  to 
furnish  all  materials  of  a  certain  kind  for  a 
building  without  any  specific  quantity  being 
designated,  and  such  material  was  delivered 
to  the  contractor  from  time  to  time,  the  time 
for  filing  a  Hen  claim  commenced  to  run  on 
the  last  delivery.  To  the  same  effect  is  the 
case  of  State  Sash  &  Door  Mfg.  Co.  v.  Nor- 
wegian Danish  B.  li.  A.  Seminary,  45  Minn. 
254,  47  N.  W.  796. 

In  matters  of  this  kind  it  Is  not  necessarily 
the  contract,  but  rather  the  furnishing  and 
use  of  the  materials  and  the  putting  of  the 
same  Into  the  building,  «r  the  performing  of 
the  services  upon  the  premises  with,  the 
knowledge  and  consent  of  the  owner  of  the 
premises,  that  constitutes  the  grounds  for  the 
lien.  Whatever  may  have  been  said  by  other 
courts,  or  whatever  may  be  said  by  other  au- 
thorities upon  the  subject,  this  court  has  giv- 
en valuable  expression,  in  the  light  of  which 
the  question  un<ler  consideration  may  be 
solved.  The  case  of  Skyrme  v.  Occidental 
Mill  &  Mining' Co.,  8  Nev.  219,  presented  facts 
quite  analogous  to  the  case  at  bar.  There 
the  details  of  the  testimony  show  that  a 
number  of  contracts  were  taken  by  several  of 
the  lien  claimants,  some  taking  two  or  more 
contracts;  others  but  one.  These  contracts 
were  completed  at  specified  dates.  The  min- 
ers who  had  taken  these  contracts,  when 
their  contracts  were  completed,  either  took  a 
new  contract  or  commenced  work  by  the  day 
in  the  same  mine.  The  mine  closed  down 
without  paying  its  employes,  and  liens  were 
filed  by  the  miners,  which  liens  included  the 
amounts  due  to  each  claimant  for  his  entire 
labor  under  the  contracts  and  for  his  labor 


by  day's  wage.  Tb»  court.  In  paaslng  upon 
the  case,  commented  as  follows: 

"In  the  case  at  bar  there  was  not  In  reaUty 
any  new  employment  The  character  of  work 
was  the  same,  viz.,  labor  and  work  done  on  the 
mine.  The  amount  to  be  paid  varied  with  the 
peculiar  character  of  the  work  at  difFerent 
thnes." 

"It  woald  be  a  harsh  and  unreasonable  rule  of 
construction,"  says  Mr.  Justice  Hawley,  in 
speaking  for  this  court,  "in  these  cases  to  hold 
that  the  statute  required  separate  liens  to  be 
filed  for  each  contract  to  enable  the  laborer  to 
secure  his  wages.  The  Injustice  of  such  a  rule 
would  be  greater  to  the  mine  owner  than  the 
laborer.  It  would  destroy  the  credit  necessary 
at  times  to  have  In  order  to  continue  operations 
on  the  mine,  or  add  unnecessary  costs  and  liti- 

fation  by  filing  and  foreclosing  a  multiplicity  of 
lens." 

The  case  of  Skyrme  t.  Occidental  Mill  & 
Mining  Co.,  supra,  was  referred  to  approving- 
ly in  Capron  v.  Strout.  11  Nev.  304,  and  also 
In  the  case  of  Ferro  t.  Bargo  Mining  &  Mill- 
ing Co.,  37  Nev.  139,  140  Pac  527.  To  the 
same  effect  Is  the  reasoning  In  the  following 
cases:  Salt  Lake  Hardware  Co.  v.  Chalnman 
Mining  &  Electric  Co.  (C.  C.)  137  Fed.  632 ; 
Salt  Lake  City  v.  Smith,  104  Fed.  457,  43  a 
C.  A.  637. 

[4]  As  we  stated  at  the  outset,  the  question 
last  discussed  is  perhaps  the  closest  one  pre- 
sented by  this  case,  and  is  one  which  de- 
mands most  careful  scrutiny.  It  may  be  well 
to  observe  here  that  in  the  record  before  u^ 
it  does  not  appear  that  the  act  of  respondent, 
Gaston,  In  performing  the  last  service,  to,  wit, 
the  hanging  of  the  screen  door  on  the  prem- 
ises, was  done  for  the  purpose  or  with  the  in- 
tent of  extending  the  time  within  which  he 
might  file  his  lien  for  the  other  service  per- 
formed or  material  famished.  There  is 
nothing  in  the  record  to  indicate,  nor  is  it 
contended  by  appellant,  that  this  service  waa 
performed  for  the  sole  purpose  of  permitting  ' 
respondent  to  file  his  lien  within  the  statu- 
tory time.  There  Is  nothing  before  us  indi- 
cating fraud  on  the  part  of  respondent  It 
may  be  well  to  observe  here  that,  had  such  a 
condition  been  presented,  the  rule  which  we 
have  asserted  here  could  not  operate  in  fa- 
vor of  respondent 

[S]  The  witness  T.  J.  Kane,  called  as  a  wit- 
ness for  the  appellant,  testified: 

"The  real  work  was  done  about  the  Ist  of 
February ;  something  like  that" 

From  this  statement  the  appellant  contends 
that  the  trial  court  should  have  held  that 
services  performed  or  material  furnished  by 
respondent  after  the  1st  of  February  were 
separate  items  of  services,  and  hence  the  no- 
tice of  lien  was  void,  not  having  been  filed 
within  the  time  prescribed  by  statute.  How- 
ever, other  statements  found  in  the  record 
made  by  the  witness  Kane,  as  well  as  the 
testimony  of  the  respondent,  Gaston,  warrant 
us  in  the  conclusion  that  there  was  sub- 
stantial evidence  produced  upon  which  to 
support  the  finding  of  the  court 

The  record  here  discloses  that  the  object 
■ought  to  be  accomplished  was  the  alteration 
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and  ImproTcment  of  the  premises  of  appel- 
lant; that  the  services  of  respondent,  as  w«U 
SB  the  material  fnmlshed  by  blm,  were  de- 
voted to  the  accompllahment  of  the  primary 
purpose.  The  services  performed  and  the 
material  furnished  were  performed  and  fam- 
ished from  time  to  time  to  suit  the  conven- 
ience of  the  lessee  of  the  building.  Many  of 
the  changes  and  alterations  made  In  the  in- 
terior of  the  building  by  respondent  and 
many  Items  of  material  furnished  by  him 
were  not  taken  Into  consideration  or  con- 
templated at  the  original  making  of  the 
contract.  This  is  not  an  unusual  thing  in 
bringing  about  alterations  and  changes  In 
building  interiors,  where  the  building  has  In 
the  past  been  used  for  some  particular  busi- 
ness, and  a  new  business  about  to  be  Install- 
ed therein  requires  different  arrangements, 
many  of  which  cannot  be  reasonably  foreseen 
at  first.  Treating  the  whole  as  a  continuing 
contract,  the  filing  of  the  lien  notice  within 
the  statutory  time  after  the  completion  of 
the  last  services  i>erformed  by  respondoit 
entitled  the  respondent  to  a  lien  for  the 
whole,  less  the  sum  total  of  the  amounts  paid 
thereon.  Our  conclusion  reached  as  to  the 
second  assignment  of  error  discussed  In 
appellant's  brief  would  conclude  the  third  as- 
signment of  error  also. 

[6]  It  Is  the  contention  of  appellant  that 
the  respondent,  by  agreement  with  Louis 
Avanslno,  the  owner  of  the  premises,  specif- 
ically waived  hla  right  of  lien.  In  this  re- 
spect the  testimony  of  Louis  Avanslno,  Sr., 
the  owner  of  the  building,  is  to  -the  effect 
that  about  the  11th  or  12th  of  November,  and 
after  leasing  the  premises,  he  saw  some  men 
working  in  the  old  dining  room,  of  whom 
respondent  was  one,  and  that  on  going  in 
there  he  told  them,  in  effect,  that  he  would 
not  be  responsible  for  any  work  done  by 
them  In  the  place.  He  further  testified.  In 
effect,  that  the  respondent,  Oaston,  at  that 
tl|ue  said  to  him.  In  substance,  that  he  had 
a  contract;  that  he  would  get  his  money 
from  Kane;  that  he  would  "make  no  trouble" 
for  Avanslno.  The  witness  further  stated. 
In  substance,  that  Gaston  at  that  time  said 
to  him  that  he  would  hold  Kane  responsible 
for  the  work  and  services  performed.  The 
testimony  of  the  respondent,  Gaston,  in  tUs 
respect  is  to  the  effect  that  on  the  occasion 
he  stated  to  Avanslno  that,  if  Kane  was  given 
a  chance,  he  would  pay  for  the  labor  and 
material.  The  witness,  however,  denied  that 
he  at  any  time  stated  to  Avanslno,  or  to  any 
other  person,  that  he  would  release  Avanslno 
or  the  premises  from  responsibility. 

It  is  the  contention  of  appellant  that  re- 
spondent by  his  acts  and  utterances  made  to 
and  In  the  presence  of  Louis  Avanslno,  the 
owner  of  the  building,  waived  his  right  of 
lien  as  against  the  premises  on  which  the 
labor  was  being  performed  and  the  material 
furnished.  As  to  whether  or  not  the  re- 
spondent could  by  parol  agreement  waive 


his  right  under  the  statute  to  a  lien  for  the 
services  performed  or  the  material  furnished 
it  will  be  unnecessary  to  determine  in  this 
case. 

The  statements  of  the  respondent,  Gaston, 
testified  to  by  the  witness  Louis  Avanslno, 
Sr.,  upon  which  It  Is  contended  that  the 
former  waived  his  right  of  Hen,  are  un- 
certain, even  if  viewed  In  the  light  most 
favorable  to  the  contention  of  appellant  We 
may  with  propriety  observe  In  passing  that, 
as  a  general  proposition  of  law,  a  release  of 
a  lien  will  not  be  Inferred  from  doubtful  ex- 
pressions (Jones  on  Liens,  vol.  2,  p.  747);  and, 
as  stated  by  many  authorities,  where  the 
terms  of  the  agreement  are  ambiguous  or 
uncertain  on  the  question  of  release,  the 
doubt  should  be  resolved  against  the  waiver. 
(Davis  V.  La  Crosse  Hospital  Association,  121 
WU.  579,  99  N.  W.  351, 1  Ann.  Gas.  950).  Be- 
tween the  testimony  of  the  respondent  and 
that  of  appellant  here  there  is  a  sharp  and 
distinct  conflict  The  trial  court  had  op- 
portunity to  observe  the  conduct  and  demean- 
or of  the  several  witnesses  upon  the  stand, 
and,  after  so  observing  and  listening  to  the 
testimony  given,  found '  against  the  conten- 
tion of  appellant  here.  In  this  Instance,  not 
only  is  there  a  substantial  conflict  In  the 
testimony,  but  there  Is  substantial  evidence 
upon  which  the  finding  of  the  court  In  this 
respect  may  be  supported,  for  which  reason 
we  win  not  disturb  the  same.  Anderson  v. 
Feutsch,  31  Nev.  601, 103  Fac.  1013, 105  Pac. 
99. 

We  deem  It  unnecessary.  In  view  of  our 
position  here  expressed,  to  touch  upon  other 
matters  raised  in  appellant's  brief. 

The  Judgment  of  l^e  lower  court  and  the 
order  appealed  from  should  be  affirmed. 

It  is  so  ordered. 

NORGROSS,  a  J.,  and  ODLEMAN,  J., 
concur. 

(60  Colo.  «6) 
SLACK  V.  ANDERSON.     (No.  8452.) 
(Supreme  Court  of  Colorada     Jan.  S,   1916.) 

1.  Vendob  and  Pttbchaseb  4=344  —  Bxist- 

ENCB  OF  AOBEnCBNT — BVinENCK. 

Evidence  in  a  suit  to  quiet  tide  in  a  pur- 
chaser from  the  patentee  held  to  support  the 
finding  that  there  had  been  no  punuiaae  by 
plaintiff. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  |S  69-76;  Dec.  Dig.  «=> 
44.1 

2.  Judgment  «S3344— Motioh  to  Set  Aside— 

DiSCSETIOIT. 

In  a  suit  to  quiet  title,  the  refusal  of  a  mo- 
tion to  set  aside  a  judgment  for  defendant  on 
the  ground  that  the  reason  contained  in  the  sup- 
portiDg  affidavits  was  immaterial,  and  that  the 
statute  did  not  contemplate  the  granting  of  a 
new  trial  on  such  showing,  was  not  an  abuse 
of  the  trial  court's  discretion. 

[Ed.  Note.— For  other  cases,  see  Judgment 
Cent  Di»  I  673;    Dec;  Dig.  «s>344.] 

Btror  to  District  Court  PhlUlps  County; 
H.  P.  Bprke,  Judge. 


4tsaTor  other « 
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8ntt  hy  3.  U.  SUuft  apdnst  Edward  An- 
deraon.  Judgment  lot  drtWidant,  and  plain, 
tiff  brings  error.    AlBnned. 

Allen  A  WeiMter,  at  Denver,  Cor  plaintiff  In 
error.  Htinaon  A  Hanson,  of  Sterling,  for  de- 
fendant In  error. 

TELLER,  J.  The  plaintiff  In  error  brons^t 
snlt  to  qolet  title  to  a  quarter  section  of 
land.  The  defendant,  by  answer,  claimed  ti- 
tle from  one  Matthew  Wasley,  who  was  the 
patentee  from  the  United  States  government, 
and  who  ai)peared,  according  to  the  records, 
still  to  be  the  owner. 

It  appears  from  the  abstract  tliat  the  i>U.ln- 
tifl.  In  the  spring  of  1912,  wrote  to  Matthew 
Waslejr,  In  Wisconsin,  to  the  effect  that  a 
draft  tor  910  had  been  sent  to  the  Hazel 
tireen  Banlc  to  be  delivered  to  him  on  the 
ezecntion  and  delivery  of  a  quitclaim  deed 
for  the  land  in  question,  which,  the  letter 
said,  "yon  remember  you  used  to  own." 

Wasley  testified  that  the  cashier  of  tlie 
above-named  bank  asked  him  to  sign  the 
deed  to  fU  up  the  title  to  tlie  land  which  his 
son  had  sold,  he  having  conveyed  to  the  son 
In  Jannary,  1900;  that  nothing  was  said 
about  buying  the  land;  that  he  signed  the 
deed  to  dear  iq>  the  title;  and  that  he  re- 
ceived not  to  exceed  $6  for  It  Plaintiff  ad- 
mitted in  his  testimony  that  his  letter  to 
the  tiank  requested  that  Wasley  be  seen  and 
requested  to  execute  a  quitclaim  deed,  "as  It 
was  necessary  to  fix  up  the  title." 

The  court  found  that  the  land  was  of  the 
value  of  $2,000;  tliat  there  was  no  bargain 
and  sale  between  plaintiff  and  Wasley;  that 
there  was  no  consideration  for  the  deed; 
that  Wasley,  in  executing  the  deed,  supposed 
tliat  be  was  correcting  a  defect  in  his  for- 
mer conveyance  to  his  son;  and  that  the 
plaintiff  was  not  a  purctiaser  of  said  land 
for  value. 

On  December  11,  1913,  before  the  entry  of 
Judgment,  plaintiff  was  given  16  days  In 
which  to  move  for  a  new  trlaL  A  motion  for 
a  new  trial  not  having  been  filed,  judgment 
for  defendant  was  mtered  January  9,  1914. 

On  May  12,  1914,  plaintiff  filed  a  motion  to 
vacate  the  Judgment  and  grant  a  new  trial, 
supported  by  an  afiidavlt  to  the  effect  that 
the  books  of  the  above-mentioned  bank  show- 
ed a  payment  to  Wasley  of  $10,  and  that  the 
plaintiff  could  not  secure  the  said  affidavit 
within  the  15  days  allowed  for  the  motion 
for  a  new  trlaL 

The  court  denied  the  motion,  and  held  that 
it  was  not  material  whether  Wasley  received 
all  of  the  $10,  or  only  a  part  of  it,  tliat  it 
was  wholly  inadequate  as  a  consideration, 
and  that  the  statute  did  not  contemplate  the 
granting  of  a  new  trial  upon  such  a  showing 
as  the>one  there  made.  Counsel  urge  that 
the  court  erred  in  finding  for  the  defendant, 
and  In  refusing  to  vacate  the  Judgment  and 
grant  a  new  trial. 


(1]  We  are  of  the  opinion  that  there  was 
evldenoe  to  support  the  finding  that  there 
was  no  pnrdiase  bj  the  plaintiff,  and  tlie 
finding,  tberefore;  cumot  be  dtatnrbed. 

[2]  The  setting  aside  ot  the  Judgment  was 
a  matter  within  the  dlscretloo  of  the  court, 
and  we  cannot  say  that  the  court  abased  Us 
discretion  in  the  order  whldi  It  mad& 

The  Judgment  is  afflrmed. 

Judgment  afllnned. 


OABB£RT,  a  J^ 
ring. 


and  UILL^  J„  concar- 


Dfe. 


(80  Colo.  464) 
MULLEN  et  aL  T.  GRIFFIN.     (No.  8449.) 
(Sapnme  Conrt  of  Colorado,     Jan.  8,  Idle.) 

1.  Tku,!.  «=9337  —  Vkkdict  —  Oibmeommd  or 
InsraocnoRS. 

In  a  suit  for  malidons  prosecution,  where 
it  appeared  tliat  defendant,  in  caosing  plaintiiTB 
arrest,  acted  solely  on  a  report  that  plaintiS  had 
been  seen  carrying  off  two  lamps  and  a  sack 
of  coal,  and  that,  witlioat  inquiry  of  plaintiff, 
and  in  violation  of  law,  be  searched  lus  house 
in  the  nighttinic,  defended  in  part  on  the 
ground  that  defendant  had  made  to  counsel  a 
full  statement  of  all  tlie  facts  bearing  upon  the 
plaintiiTg  guilt  or  innocence,  in  which  the  court 
mstructed  that  defendant  must  have  made  a  full 
and  candid  statement  <^  all  the  fax^ts  to  con- 
stitute the  defense,  a  verdict  for  plaintiff  would 
not  l>e  set  aside  as  in  disi^;ard  of  tlie  instruc- 
tion. 

Ed.  Note.— For  other  casM,  see  Trial,  Cent 

;.  I  790;   Dec;  Dig.  «=>337.] 

2.  Appeal  and   Ebbob  4=>581— AssioniiXHT 
or  Ebbobs— NKCESsrrr  op  Objection. 

Where  the  abstract  showed  no  objection 
made  to  the  giving  and  refusing  of  instructions, 
alleged  errors  therein  will  not  be  considered. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {f  2575-2581,  2699,  2601; 
Dea  Dig.  <S=»5S1.] 

Error  to  District  Court,  Teller  County; 
J.  W.  Sbeafor.  Judge. 

Suit  by  D.  K.  Griffin  aealnst  R.  0.  Mollen 
and  the  El  Oro  Mining  A  Milling  Company. 
Judgment  for  plaintiff,  and  defendante  bring 
error.    Afflrmed. 

Edward  J.  Boughton,  of  Denver,  W.  M. 
Alter,  of  Cripple  Creek,  and  K.  W.  Farr,  of 
Victor,  tor  plaintiffs  in  error.  E.  O.  Van- 
atta,  of  Cripple  Creek,  for  defendant  in  er- 
ror. 

TELLER,  J.  The  defendant  In  error 
brought  suit  against  the  plaintiffs  In  error 
for  malicious  prosecution,  and  obtained  Judg- 
ment for  damages  In  the  sum  of  $1,000. 

ni  In  the  brief  for  plaintiffs  in  error  coun- 
sel say  that  nine  of  their  assigned  errors  are 
summed  up  In  one,  which  is  tliat  the  conrt 
erred  in  receiving  and  entering  the  verdict, 
because  the  Jury  failed  and  refused  to  be 
governed  by  instructions  numbered  6  and  7. 
In  argument  counsel  contend  that  the  verdict 
is  in  conflict  with  Instruction  6,  but  say  noth- 
ing more  of  instruction  7.  Instruction  6  in- 
forms the  Jury  what  facte  are  necessary  to 
be  established  to  constitute  the  defense  of 
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having  acted  In  the  prosecution  on  advice  of 
connseL  It  la  urged  that  there  vras  uncon- 
tradicted evidence  to  prove  every  fact  de- 
clared by  the  instruction  to  be  necessary  to 
such  defense.  Hence,  it  is  said,  the  verdict 
should  have  been  set  aside.  One  of  the  ele- 
ments of  the  defense  outlined  by  the  instruc- 
tion was  that  defendant  had  made  "a  fuU, 
true  and  candid  statement  of  all  the  facts 
bearing  on  the  gnUt  or  innocence  of  the  plain- 
tiff of  which  knowledge  might  have  been  ob- 
tained by  the  exercise  of  reasonable  dlU- 
gence." 

The  Jurors  may  well  have  considered  that 
defendant  Mullen  did  not  mat:e  proper  efTort 
to  ascertain  the  facts  bearing  on  plaintiffs 
guilt  before  he  sought  advice  of  counsel. 
From  defendant  Mullen's  own  statement  it 
appears  that,  in  causing  plaintiff's  arrest,  he 
acted  solely  on  a  report  made  to  him  that 
plaintiff  bad  been  seen  carrying  off  two 
lamps  and  &  sack  of  coat  He  made  no  in- 
quiry of  plaintiff  as  to  the  matter,  and  pro- 
ceeded, in  violation  of  law,  to  search  the 
plaintiff's  house  in  the  nighttime.  Had  he 
asked  the  plaintiff  about  the  property  taken, 
and  received  an  explanation,  he  would  not 
have  made  a  fair  and  full  statement  to  coun- 
sel unless  he  had  Included  plaintiff's  explana- 
tion. tJiwn  this  matter  of-  a  full  and  fair 
statement  It  cannot  be  said  that  a  finding 
against  defendants  is  without  support  in  the 
evidence. 

The  Jurors,  who  heard  and  saw  the  wit- 
nesses, might  have  found  against  the  defend-, 
ant  on  this  or  one  of  the  other  matters  which 
he  had  to  prove  to  make  out  that  defense; 
and  we  cannot  say  that  the  trial  court,  with 
Its  fall  knowledge  of  the  case  presented, 
erred  in  regarding,  as  It  must  have  done,  the 
jury  as  Justified  In  its  findings. 

[1]  Errors  are  assigned  also  on  the  rulings 
of  the  court  in  refusing  and  In  giving  In- 
structions: but,  as  the  abstract  shows  no 
objections  made  in  either  case,  the  alleged 
errors  will  not  be  considered. 

There  being  no  error  in  the  record  as  pre- 
sented, the  Judgment  la  affirmed. 

Judgment  affirmed. 

GABBEBT,  0.  X,  and  HILL,  J.,  concur. 


(60  Colo.  «2) 

McOREW  T.  LAMB,  Sheriff,  et  aL    (No.  8405.) 
(Supreme  Court  of  Colorado.     Jan.  3,  1015.) 

1.  Appeai.  and  Ebbob  «=>866— Scope  or  Re- 
view—Nonsuit— E^FFECT. 

On  appeal  from  an  order  sustainlDg  motion 
for  nonsuit  in  an  action  for  mandatory  injonc- 
tlon  to  compel  defendant  sheriff  to  issue  a  cer- 
tificate of  redemption  from  the  sale  of  lots  un- 
der special  execution,  unless  plaintiff  had  an 
interest  in  the  lots  which  would  entitle  him  to 
redeem,  the  order  most  be  affirmed  and  no  other 
questions  need  be  considered. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §i  3467-3475 ;  Dec  Dig.  <8=> 
866.] 


2.  Deeds  «=>32— RxQuisms— Pabtiks. 

A  deed  delivered  in  blank  as  to  the  gran- 
tee conveyed  no  title,  and  a  subsequent  dehveir 
to  another  party  without  Inserting  the  grantee  ■ 
name  and  deed  by  him  to  the  plaintiff  creates 
no  title  in  the  plaintiff,  since  no  deed  Is  valid 
absent  competent  grantor  and  grantee. 

[Ed.  Note. — For  other  cases,  see  Deeds,  Cent. 
Dig.  i  64;    Dec.  Dig.  iS=>32.] 

8.  Appeai.  and  Ebbob  «=3854— Scope  or  Re- 
view—iRevebsal—Gboundb  OF  Decision 
Below. 

Although  the  decision  of  the  court  below 

was  bas^  upon  improper  grounds,  if  it  was 

correct,  it  wiU  be  affirmed  on  appeal. 
(Ed.  Note.— For  other  cases,  see  Appeal  and 

Error.   Cent    Dig.   »   3403,   3404,  aW8-3424, 

3427-3430;    Dec.  Dig.  •S=s>854.] 

Error  to  District  Court,  Morgan  County; 
H.  P.  Burke,  Judge. 

Action  by  O.  H.  McOrew  against  Silas  8. 
Lamb,  Sheriff  of  Morgan  County,  and  anoth- 
er. From  an  order  sustaining  a  motion  for 
nonsuit,  plaintiff  brings  error.    Affirmed. 

James  B.  Jewel,  of  Ft.  Morgan,  for  plaintiff 
in  error.  Johnson  &  Roblson  and  Walter  S. 
Coen,  all  of  Ft  Morgan,  for  defendants  in  er- 
ror. 

GABBBRT,  O.  J.  [1,  J]  Plaintiff  In  error 
commenced  an  action  against  defendants  in 
error  for  a  mandatory  injunction  to  compel 
the  defendant  sheriff  to  issue  him  a  certificate 
of  redemption  from  sale  of  lots  under  a 
special  execution,  and  to  cancel  a  quitclaim 
deed  purporting  to  convey  the  lots  in  question 
to  defendant  Goodman.  At  the  conclusion  of 
the  testimony  on  the  part  of  plaintiff  a  mo- 
tion by  defendants  for  a  nonsuit  was  sus- 
tained. 

The  only  question  necessary  to  determine  li 
whether  the  testimony  established  that  plain- 
tiff had  any  interest  whatever  In  the  lots; 
for,  unless  he  had  some  interest,  which  under 
the  statute  relating  to  redemptions  from  exe- 
cution sales  would  entitle  him  to  redeem,  the 
Judgment  should  be  affirmed.  If  he  had  any 
such  Interest,  it  Is  by  virtue  of  a  deed  execut- 
ed by  one  Cook,  In  whom  the  title  was  vested, 
and  delivered  to  a  Georgp  T.  Bennett  with 
the  name  of  the  grantee  blank.  Bennett  aft- 
erwards delivered  this  deed  to  S.  W.  Beggs 
in  the  same  condition,  and  in  which  the  name 
of  the  grantee  never  was  inserted.  Beggs 
was  the  grantor  of  plaintiff,  and,  unless  the 
above  facts  vested  title  in  him,  the  title,  ac- 
cording to  the  record,  is  In  defendant  Good- 
man. It  is  axiomatic  that  to  every  deed 
there  must  be  at  least  two  parties,  one  (<apa- 
ble  of  conveying,  and  the  other  of  receiving, 
and  that  a  deed  without  a  grantee  is  practi- 
cally no  deed  at  alL  Warvelle  on  Vendors,  $ 
481.  Whether  a  deed  which  docs  not  contain 
the  name  of  a  grantee  is  void  as  held  in  some 
Jurisdictions  need  not  be  determined,  for 
clearly  It  is  invalid  for  any  purix>se,  and  does 
not  pass  any  interest  until  the  name  of  the 
grantee  is  inserted  therein.  Allen  v.  With- 
row,  110  U.  S.  119,  3  Sup.  Ot  617,  28  L.  Ed. 
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90:  Land  ▼.  Thackeiy,  18  B.  D.  118,  09  N.  W. 
856 ;  13  Cyc  640.  See,  also,  Herr  ▼.  Denver 
M.  &  M.  Ca,  IS  Colo.  406,  22  Pac.  770,  6  L.  B. 
A.  641,  where  the  qnestlon  la  dlacnssed  to 
some  extent 

The  deed  from  Oook  delivered  to  Bennett 
did  not  name  a  grantee.  In  this  condition 
Bennett  delivered  It  to  Beggs,  and  the  name 
of  a  grantee  never  was  Inserted,  so  that  tn 
the  clrcnmstances  of  this  case  Beggs  never 
acquired  any  title,  and  his  deed  to  plaintiff 
conveyed  nothing. 

Other  gnesttons  are  argned  by  plaintiff  In 
error  which,  In  our  opinion,  are  without  merit 
and  need  not  be  considered. 

[3]  The  learned  trial  judge  appears  to 
have  decided  the  cause  upon  a  question  oth- 
er than  the  one  we  have  based  our  conda- 
slon  upon.  Whether  his  theory  was  right  or 
wrong  Is"  Immaterial  when  his  conclusion  was 
unquestionably  correct. 

The  judgment  of  the  district  court  la  af- 
firmed. 

Judgment  afflrmed. 

WHITB  and  BAILBT,  ]J.,  ooncor. 


(60  Colo.  466) 

McRORT  ▼.    INDEPENDENT   ORDER  OF 
PURITANS.      (No.  8867.) 

(Supreme  C!oart  of  Colorado.     Jan.  8,  1916.) 

Insubancb  4^765— Fbatkbhai.  Irbubahcb— 
estoppei.. 

Where  the  secretary  of  the  defendant  In- 
surance order  knew  of  the  falsity  of  state- 
ments  as  to  physical  health  contained  in'  a  mem- 
ber's application,  and  tlie  medical  examiner 
jnust  have  discovered  their  falsity,  yet  the  in- 
surer, for  over  two  years  having  continued 
the  membership  and  accepted  the  premiums,  is 
estopped  in  an  action  on  the  certificate  to  set 
up  the  falsity  of  the  statements  in  tlie  applica- 
tion. 

[Eld.  Note. — For  other  cases,  see  Insurance, 
Cent.  Dig.  H  1907-1016 ;    Dec.  Dig.  «=»755.] 

Error  to  District  Court,  City  and  County 
of  Denver;   John  H.  Denlson,  Judge. 

Action  by  W.  W.  McRory,  guardian  of  John 
Paul  Johns,  a  minor,  against  the  Independ- 
ent Order  of  Puritans.  There  was  a  judg- 
ment for  defendant,  and  plaintiff  brings  et- 
ror.    Reversed  and  remanded  with  directions. 

Clark  Yamum,  of  Chicago,  IlL,  H.  F.  Johns 
and  William  Li,  Vamum,  both  of  Denver,  and 
T.  M.  Morrow,  of  Scottsbluff,  Neb.,  for  plain- 
tiff In  error.  Edward  J.  Boughton,  of  Den- 
ver, and  Karl  W.  Farr,  of  Victor,  for  defend- 
ant in  error. 

GARRI0T7ES,  J.  TbiB  action  was  brought 
by  the  guardian  of  John  Paul  Johns,  a  minor, 
against  the  Independent  Order  of  Puritans, 
a  fraternal  association  organized  and  exist- 
ing under  the  laws  of  Pennsylvania,  to  re- 
cover Judgment  on  a  limited  annuity  oertifl- 
cate  issued  to  Anderson  B.  Johns.    The  sub- 


stantial, defense  Interposed  by  defendant  is 
that  the  Insured  In  his  medical  examination 
for  membership  in  the  order  falsely  stated 
and  represented  that  be  had  never  had  in* 
flammatoiy  rheumatism ;  that  be  bad  not  re- 
cently had  any  severe  Illness;  that  be  was 
last  attended  by  a  physician  ten  years  prior 
to  making  the  application  for  Insurance,  and 
that  he  was  not  subject  to  kidney  disease; 
that  by  reason  of  such  false  statements,  the 
policy  is  void.  The  reply  denied  the  allega- 
tions of  new  matter  set  up  in  the  answer.  At 
the  conclusion  of  the  testimony  at  the  trial 
each  side  moved  for  a  directed  verdict,  and  it 
was  stipulated  between  the  i>artles  that  the 
Jury  shpuld  be  excused,  and  that  upon  a  de- 
termination by  the  court  of  the  motions  a 
verdict  should  be  directed  accordingly.  The 
Jury  was  excused,  and  thereafter  the  court 
sustained  the  motion  of  defendant  and  en- 
tered judgment  of  dismissal,  to  review  which 
action  the  case  is  brought  here  on  error. 

Defendant  Is  a  fraternal  organization  oper- 
ating under  the  lodge  system.  July  1,  1908, 
a  benefit  certificate  was  Issued  to  Anderson 
B.  Johns  in  which  John  Paul  Johns,  his  son, 
was  eventually  named  as  the  beneficiary. 
The  certificate  was  Issued  upon  the  usual 
written  application  and  medical  examination 
of  the  insured,  wherein  he  warranted  his  an- 
swers to  be  true.  September  17,  1910,  be 
died,  from  what  cause  or  disease  the  record  is 
silent 

To  arrive  at  an  intelligent  understanding 
of  the  questions  Involved  and  clearly  present 
the  situation  and  circumstances  surrounding 
the  transaction,  we  are  of  necessity  forced  to 
go  somewhat  Into  the  evldenca  One  W.  GL 
Danks  was  the  chief  witness  for  the  defense 
as  to  the  falsity  of  the  statements  In  the  ap- 
plication of  the  Insured.  According  to  his 
testimony,  be  was  intimately  acquainted  with 
the  deceased  during,  prior  to,  and  after  the 
time  of  his  application  for  membership ;  was 
fully  conversant  with  his  physical  condition ; 
knew  that  he  was  suffering  from  rheumatism 
and  kidney  disease,  and  that  he  had  come  to 
Colorado  for  the  benefit  of  his  health.  He 
says: 

"I  first  became  acquainted  with  Mr.  Johns 
about  the  latter  part  of  the  year  1907 ;  met  him 
ta  Denver.  We  formed  a  partnership  to  prac- 
tice law,  commencing  the  1st  day  of  March, 
1908,  and  continuine  until  March,  1909." 

It  will  be  observed  that  it  was  during  this 
period  the  benefit  certificate  was  applied  for 
and  Issued.  The  witness  was  first  called  to 
identify  the  application  made  by  the  insured, 
and  said: 

"I  don't  bellave  I  was  present  when  this 
application  was  signed  by  Mr.  Johns.  I  was 
present  when  the  application  was  forwarded  to 
the  home  office.  I  was  local  secretary  of  the 
company  at  the  time.  He  (Johns)  stated  to  me 
ten  minutes  after  he  siinied  it  that  he  had  ac- 
tually signed  the  application  and  hoped  to  be  a 
member  within  a  few  days.  At  that  time,  I 
was  the  secretary,  and  all  policies  came  to  me^ 
and  I  delivered  them  to  the  persons." 
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On  croes'examlnatlon  tbe  wltneas  gare  tlie 
foUowliig  testimony: 

"Q.  You  had  seen  some  application  in  Dr. 
East's  office?  A.  Tea,  sir.  Q.  Then  when  he 
said,  1  si^ed  an  application/  yon  assamed 
merely  that  the  one  too  saw  in  I>r.  East's  office 
fa  the  one  that  he  referred  to,  did  yov?  A.  He 
accompanied  me  there  the  next  morning,  and  we 
saw  that  the  letter  was  sent  oat  immediatdy. 
Q.  Bnt  he  did  not  call  your  attention  to  any 
particnlar  application  there?  A.  I  looked  it 
over  before  it  was  sent.  Q.  In  Dr.  East's  office? 
A.  Tee,  sir.  Q.  And  he  showed  it  to  yon— Dr. 
East?  A.  VMl,  I  don't  remember;  it  was  ly- 
ice  on  his  table,  he  might  have ;  Mr.  Johns  and 
I  examined  it.  Q.  You  were  district  officer  of 
the  association?     A.  I  was." 

Thereafter  tbe  witness  was  recalled  for  the 
purpose  of  establishing  the  falsity  of  the 
statements  made  In  the  application  eind  testi- 
fied regarding  tbe  physical  condition  of  tbe 
applicant.    On  cross-examination  he  said: 

"The  examination  of  tbe  application  was  just 
a  casual  looking  it  orer  before  it  was  put  in 
the  envelope.  I  didn't  rend  it  I  rather  think 
I  was  local  secretary  at  the  time ;  was  recogniz- 
ed as  secretary  at  the  home  office,  and  per- 
formed tiie  duties  of  secretary  with  the  knowl- 
edge and  consent  of  the  bead  officers ;  carried 
on  tbe  correspondence,  if  there  was  any.  I 
don't  remember  anything  only  in  remitting  mon- 
ey. I  remitted  money  as  secretary,  collected  by 
me  as  secretary.  Q.  From  July,  1908,  to  some 
time  in  1909  yon  collected  assessments  on  this 
certificate,  did  you,  or  received  them?  A.  Yes, 
sir.  Q.  And  yon  remitted  them  to  the.  home  of- 
Bee7  A.  I  certainly  did.  Q.  The  secretary  is 
one  of  the  officials  of  the  local  lodge,  is  he  not? 
A.  I  presame  he  would  be.  Wo  had  no  local 
lodge:  I  was  just  secretary.  Q.  Is  the  medical 
examiner  known  as  one  of  the  officers  of  the 
order?  A.  The  by-laws  say  what  the  officers 
of  the  local  council  shall  be,  and  they  include 
tbe  secretary  and  medical  examiner.' 

Mr.  Danks  also  testified  that  he  was  an 
attorney  at  law  and  represented  the  defend- 
ant locally  In  legal  matters  In  which  it  was 
Interested,  and  that  he  was  also  a  member 
of  the  organization. 

The  medical  examiner  of  the  company  cer- 
tified that  he  had  made  a  careful  examination 
of  the  applicant;  that  be  bad  examined  and 
tested  his  nrlne;  that,  in  his  judgment,  the 
applicant  had  fully  and  truthfully  answered 
each  question ;  that  the  risk  was  flrst-class ; 
and  that  he  recommended  the  applicant  for 
membership. 

It  seems  to  us  that  the  following  dednc- 
tlons  are  warranted  by  the  evidence:  First, 
that  Danks  was  the  .local  secretary  and  agent 
of  the  organization;  second,  that  he  was  fully 
conversant  with  the  physical  condition  of 
Johns  immediately  before,  at  the  time,  and 
after  he  applied  for  membership  in  the  de- 
fendant company,  and  when  he  collected  and 
remitted  the  assessments  on  the  policy;  third, 
that  he  was  sufficiently  familiar  with  the  ap- 
plication and  with  Its  contents  to  swear  that 
It  was  tbe  Identical  one  upon  which  the  mem- 
bersbip  certiflcate  had  been  Issued,  and  that 
he  examined  it  before  it  was  sent  to  the  home 
<Ace;  fourth,  that  the  medical  examiner 
must  have  discovered  and  known  that  Johns 
was  suffering  from  kidney  disease  and  was 
not  an  Insurable  risk. 


It  la  conceded  that  the  statements  made 
by  Johns  In  his  application  were  false;  but 
plaintiff  seeks  to  avoid  the  defense  interposed 
on  this  accoont  upon  the  ground  that  tbe 
company,  through  its  authorized  officers  and 
agents,  was  fully  cognizant  of  Johns'  physical 
condition  at  the  time,  and  knew  that  bis 
statements  were  false,  notwithstanding  which 
it  issued  to  him  its  certiflcate  and  continued 
to  collect  assessments  from  him  thereon  for 
more  than  two  years  after  It  had  this  knowl- 
edge and  up  to  the  time  of  his  death;  that 
by  so  doing  it  waived  the  false  representa- 
tions, and  Is  now  estopped  from  avoiding  lia- 
bility on 'the  policy.  Defendant,  while  recog- 
nizing this  general  rule,  contends  that  it  had 
no  knowledge  of  tbe  facts;  that,  while  its 
local  representative  Danks  was  personally 
fully  acquainted  with  tbe  entire  situation, 
still  his  relations  with  the  company  were  not 
of  such  a  character  that  his  knowledge  could 
be  legally  presumed  to  be  the  knowledge  of 
tbe  company ;  that  whatever  information  he 
received  was  in  a  personal  capacity  only,  and 
not  as  an  official  of  the  company;  that  be 
had  no  knowledge  of  the  contents  of  the  ap- 
plication, and  did  not  know  that  the  state- 
ments therein  made  were  not  in  conformity 
with  tbe  true  physical  condition  of  the  ap- 
plicant, and  therefore  it  is  not  bound  by  his 
personal  knowledge  or  precluded  from  assert- 
ing tbe  defense  now  presented. 

The  question  is  not  without  difficulty.  A 
great  many  authorities  are  cited  by  defend- 
ant's counsel  In  support  of  Its  contention,  and 
there  seems  to  be  little  controversy  over  tbe 
principles  of  law  Involved;  but  counsel  are 
far  apart  on  the  proposition  of  whether  tbe 
principles  are  applicable  to  tbe  situation  here 
presented.  This  is  one  of  those  peculiar  cas- 
es In  which  tbe  law  is  well  settled,  the  evi- 
dence practically  without  conflict,  and  yet  a 
correct  solution  with  absolute  certainty  of 
betqg  right  Is  difficult  We  have  reached  the 
conclusion  that  tbe  examining  physician  and 
Danks  were  both  agents  of  the  organization, 
and  that  their  knowledge  was  the  knowledge 
of  the  company.  It  is  to  be  presumed  that 
the  medical  examiner  was  competent,  pos- 
sessed the  proper  qualifications,  and  made  a 
thorough  examination  of  the  insured,  which, 
if  properly  conducted,  -would  necessarily  have 
brought  to  bis  attention  tbe  physical  ailments 
of  the  applicant  Danks  knew  his  physical 
condition,  and  was  one  of  the  principal  wit- 
nesses who  furnished  the  evidence  for  the 
company  to  establish  the  falsity  of  tbe  state- 
ments in  the  application,  which  he  says  he 
examined  before  it  was  sent  to  the  home  of- 
fice. The  company  must  be  presumed  to 
have  known  the  facts  with  which  their 
agents  were  acquainted  when  It  accepted  tbe 
risk.  For  over  two  years  It  permitted  the 
insured  to  remain  a  member  of  the  associa- 
tion and  to  pay  assessments,  which  It  receiv- 
ed, up  to  tbe  time  of  his  death.  Under  these 
circumstances  we  conclude  the  company  Is 
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estopped  from  setting  up  the  defense  Inter- 
posed. The  following  authorities  tend  to 
support  this  conclusion:  Supreme  Lodge  t. 
Davis,  26  Colo.  252,  58  Pac.  595;  Supreme 
Tent  T.  Volkert,  26  Ind.  App.  627-843,  67  N. 
E.  203;  Coverdale  ▼.  Royal  Arcanum,  193 
111.  91,  61  N.  E.  915;  Order  of  Foresters  t. 
Schweitzer,  171  111.  325,  49  N.  B.  506 ;  Kidder 
v.  Supreme  Assembly,  154  111.  App.  489-491; 
Trotter  v.  Grand  Lodge,  132  Iowa,  613,  109 
N.  W.  1099,  7  L.  R.  A.  (N,  S.)  569,  11  Ann. 
Gas.  533;  Alexander  v.  Grand  Lodge,  119 
Iowa,  519-522,  93  N.  W.  508 ;  Whlgham  v.  In- 
dependent Foresters,  44  Or.  543-653,  75  Pac. 
1067;  Pringle  t.  Modem  Woodmen,  76  Neb. 
384,  107  N.  W.  766,  113  N.  W.  231;  Mwrlson 
T.  Wisconsin  Odd  FeUows,  69  Wis.  162,  18 
N.  W.  13;  Wiberg  v.  Minnesota  Ass'n,  73 
Minn.  297-804.  76  N.  W.  37 ;  Ball  t.  &ld  As- 
sociation, 64  N.  H.  291-293,  9  Atl.  103. 

The  Judgment  is  reversed,  and  the  cause 
remanded,  with  directions  to  the  lower  court 
to  enter  Judgment  for  the  plalntUf. 

Reversed  and  remanded,  with  directions. 

OABBERT,  O.  J.,  and  SCOTT,  3„  concnr. 


(60  Colo.  498,  499) 

STATE  ex  reL  STATE  BOAKD  OF  AGRI- 
CULTURE V.  LEDDT,  State  Auditor,  et  aL 
(and  six  other  cases).  (Nos.  7886,  7917,  7918, 
7780,  7781,  8058,  and  7885.) 

(Supreme  Court  of  Colorado.     Jan.  8,  1916.) 

Appeal  and  Bbbob  «=:>19— Dbtkbhination— 

Moot  Case. 

Where  the  subject-matter  of  the  controver- 
sy has  long  since  ceased  to  exist,  the  case  is 
moot  and  the  appellate  court  will  not  entertain 
writs  of  error. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Gent  Dig.  {{  63-80 ;  Dec.  Dig.  «=>19.] 

In  Nos.  7780  and  7781 : 

En  Banc  Error  to  District  Court,  Prow- 
ers County ;   Henry  Hunter,  Judge. 

In  Nos.  7885,  7886,  7917,  and  7918: 

Error  to  District  Court,  City  and  County 
of  Denver;    Greeley  W.  Whltford,  Judge. 

In  No.  8058: 

Error  to  District  Court,  City  and  Gounty 
of  Denver;   John  H.  Denlson,  Judge. 

Proceedings  by  the  People  of  the  State  of 
Colorado  on  the  relation  of  Charles  Maxwell 
and  others  aeainst  A.  E.  Downer,  Clerk  and 
Recorder  of  the  town  of  Lamar,  also  against 
C.  M.  Lee,  as  Mayor,  and  others,  together 
with  proceedings  by  the  State,  on  the  rela- 
tion of  the  State  Board  of  Horticulture,  and 
by  the  State,  on  the  relation  of  the  State 
Board  of  Atnlculture,  against  Michael  A. 
Leddy,  State  Auditor,  and  others.  In  the 
first  two  cases  there  were  Judgments  for  re- 


lators, and  defendants  brought  error,  while 
In  the  latter  Judgment  went  for  relators,  and 
defendants  brought  error.  Actions  between 
Henry  J.  Arnold,  as  Mayor,  etc.,  and  Fred- 
rick J.  Chamberlin,  and  also  Daniel  B. 
Carey.  There  being  Judgments  for  the  lat- 
ter, the  former  bring  error.  In  actions  be- 
tween Frank  P.  Read  and  others  and  Ellis 
Meredith  and  others,  the  former  bring  error, 
Judgment  going  against  the  latter.  Cases  dis- 
missed. 

In  No.  7886: 
Tbos.  B.  Hoffmire,  of  Pueblo,  for  plaintiff 

in  error. 

In  Nos.  7917  and  7918: 

W.  H.  Bryant,  J.  A.  Marsh,  and  W.  B.  Ken- 
nedy, all  of  Denver,  tor  plaintiff  In  error. 
Henry  A.  Llndsley  and  Walter  E.  Schwed, 
both  of  Denver,  for  defendant  in  error. 

In  Nos.  7780  and  7781: 

I.  B.  Melville,  of  Denver,  and  0.  0.  Gtoodale 
and  Alfred  Todd,  both  of  Lamar,  for  plain- 
tiffs in  error.  Granby  Hlllyer,  of  Lamar,  for 
defendants  In  error. 

In  No.  8058 : 

McKnight  &  Henry,  Carlisle  A.  Ferguson, 
and  M.  H.  Farrington.  all  of  Denver,  for 
plaintiffs  In  error.  W.  HJ  Bryant,  J.  A.  Marsh, 
and  W.  H.  Malone,  all  of  Denver,  for  defend- 
ants In  error. 

In  No.  7885: 

Thoa.  B.  Hoffmire,  of  Pueblo,  for  plaintiff 
in  error.  Benlamin  GrifSth,  Atty.  Gen.,  and 
Philip  MothersiU,  Asst.  Atty.  Cren.,  for  de- 
fendants in  error. 

PER  CURIAM.  The  Judgment  of  this 
court  determining  the  respective  questions 
presented  in  each  of  the  above  causes  could 
not  affect  the  rights  of  either  of  the  parties 
thereto  at  this  time,  for  the  redson  that  the 
subject-matter  of  controversy  in  each  has  long 
since  ceased  to  exist  An  actual  controversy 
is  an  essential  requisite  to  appellate  Jurisdic- 
tion. It  Is  not  within  the  province  of  an  ap- 
pellate court  to  decide  abstract  or  hypotheti- 
cal questions,  disconnected  from  the  grant- 
ing of  actual  relief,  or  from  the  determina- 
tion of  which  no  practical  result  can  follow. 
City  and  Gounty  of  Denver  v.  Brown,  47 
Colo.  513.  108  Pac.  971;  Agricultural  Ditch 
Co.  V.  Rollins,  42  Colo.  267,  93  Pac.  1125; 
Northern  Colorado  Co.  v.  Pouppirt,  47  Colo. 
490,  108  Paa  23;  People  v.  Hall,  4S  Colo. 
303,  100  Pac.  1129.  Each  of  the  cases  faU 
within  this  rule,  and  they  are  therefore  dis- 
missed. 

In  causes  Nos.  7780  and  7781,  the  costs  In 
this  court  and  the  district  court  are  taxed 
to  defendants  in  error. 
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(60  Colo.  382) 
CITT  OF  GOLX>EN  v.  WESTERN  LUMBER 
&  POLE  GO.    (No.  8243.) 

(Supreme  Court  of  Colorado.     Jan.  3,  1916.) 

1.  MmtlCIPAI.  COBPOBATIONB  «s»373— Guoifs 

— Statutk. 

Under  Rev.  St  1008,  f  6408,  providing  that 
any  person  to  wliom  a  contractor  for  work  with 
a  city  may  be  indebted  may  file  hla  claim  with 
the  derk  of  the  city,  and  if  the  daim  tally 
with  the  statement  of  the  contractor,  the  amount 
shall  be  paid  directly  to  claimant  and  deducted 
out  of  the  sum  to  be  paid  the  contractor,  where 
a  contractor  to  build  waterworks  for  defendant 
dty  made  a  written  order  for  the  payment  of 
money  in  favor  of  a  materialman,  which  was 
served  on  the  city,  there  being  no  fraud,  the 
city  was  bound  by  such  order  aa  to  the  amount 
of  the  daim. 

[lid.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  S  913;  Dec.  Dig.  4=s> 
373.] 

2.  MUHICIPAI.  COBPOBATIONS  «=9373M3l.AIMS 

— I NTKBKST— Stattjtb— "  City  . " 

Bev.  St.  1908,  {  8162,  provides  that  credi- 
tors may  receive  int^st,  in  the  absence  of  agree- 
ment as  to  rate,  at  8  per  cent,  for  all  moneys 
after  they  become  due  on  any  bond,  bill,  prom- 
issory note,  or  other  instrument  of  writing,  or 
on  money  due  on  mutual  settlement  of  accounts 
from  the  date  of  such  settlement,  on  money 
due  on  account  from  the  due  date,  etc.  Sec- 
tion 3163  provides  tliat  county  orders  and  war- 
rants and  other  like  evidences  or  certificates 
of  mnnidpal  indebtedness  shall  bear  interest  at 
6  per  cent  from  the  date  of  presentation  for 
payment  eta  A  dty,  by  statute,  upon  presen- 
tation to  it  by  a  materialman  on  a  waterworks 
Job  of  the  contractor's  order  for  the  payment  of 
money,  became  liable  in  the  amount  thereof  di- 
rectly to  Uie  materialman,  but  neglected  to  pay, 
and  the  materialman  sued,  daiming  interest 
Held,  that  the  "city,"  a  voluntary  organization 
created  for  local  convenience,  advantage,  and  in- 
terest, and  acting  in  a  private  as  well  as  a 
public  capadty,  was  liable  for  interest  under 
section  3162,  since  its  building  of  a  waterworks 
was  a  purely  private  activity,  while  towns  and 
dties  In  business  transactions  are  liable  for 
interest  in  the  absence  of  statute  or  decisions 
putting  them  on  a  different  footing,  the  only 
purpose  of  section  3164  heing  to  make  it  im- 
possible for  a  munidpality  to  agree  to  pay  a 
higher  rate  of  interest  on  certain  securities 
than  6  per  cent 

[Ed.  Note.— For  other  cases,  see  Munidpal 
Ck>rporations,  Cent  Dig.  8  913 ;  Dec.  Dig.  «=> 
373. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  City.] 

Gabbert,  C.  J.,  and  Garrigues,  J.,  dissenting. 

En  Bana  Error  to  District  Court,  Jeffer- 
son County;  H.  S.  Class,  Judge. 

Action  by  tbe  Western  Lumber  Sc  Pole  Com- 
pany against  tlie  City  of  Golden.  Judgment 
for  plaintiff,  and  defendant  brings  error.  Af- 
firmed. 

John  W.  Bamecr  and  William  A.  Dier,  both 
of  Golden,  for  plaintiff  in  error.  Van  (31se, 
Grant  &  Van  Cise,  of  Denver;  for  defendant 
in  error. 


BAILET,  J.  This  action  was  commenced 
May  27th,  1904,  in  the  District  Court  of  Jef- 
ferson County,  by  the  Western  Lumber  and 
Pole  Company,  defendant  in  error,  against 


Ronald  P.  McDonald  and  the  City  of  Golden, 
the  latter  being  plaintiff  in  error  here,  to  re- 
cover the  sum  of  $3,477.11,  with  interest  at 
eight  per  cent  a  year  from  November  5tb, 
1903,  alleged  to  be  due  for  flr  pipe  staves, 
sold  and  delivered  to  McDonald  as  principal 
contractor,  for  use  in  tbe  construction  of  a 
water  works  system  for  the  city.  The  cause 
was  tried  to  the  court  in  April,  1908,  upon  the 
Issues  formed  by  the  amended  complaint,  tbe 
answer  of  the  city  and  replication  thereto. 
Upon  these  issues,  after  a  full  hearing  on 
the  merits,  the  court  found  that  the  city  was 
not  liable  for  the  claim,  and  as  to  It  enter- 
ed a  judgment  of  dismissal.  Subsequently 
such  proceedings  were  had  that  this  judg- 
ment was  reversed  by  the  Court  of  Appeals 
and  the  cause  remanded.  See  Western  Lum- 
ber &  Pole  Co.  V.  City  of  Golden,  23  Colo. 
App.  461,  130  Pac.  1027. 

At  a  secbnd  hearing,  on  November  29th, 
1913,  upon  motion,  on  the  authority  of  the 
decision  of  the -Court  of  Appeals,  Judgment 
was  entered  in  favor  of  the  company  for 
the  sum  of  $6,277.00,  the  aggregate  of  the 
original  claim,  $3,477.11,  and  interest,  $2,- 
799.89,  to  date  of  judgment  The  case  is  now 
here  for  review  on  writ  of  error  sued  out  by 
the  city  to  that  Judgment 

There  are  but  two  questions  for  considera- 
tion. First  Should  the  case  have  been  re- 
tried on  its  merits  upon  tbe  theory  that  it 
was  remanded  for  that  purpose?  and.  Sec- 
ond. Is  tbe  company  entitled  In  any  event 
to  Interest  on  its  claim? 

The  amount  of  the  original  claim  is  evi- 
denced by  an  order  in  writing  duly  served 
upon  tbe  clerk  of  the  dty  on  November  Stb, 
1903,  which  reads  as  follows: 

"Golden,  (3olo.,  Nov.  Bth,  1903. 
"To  the  City  of  Golden,  W.  H.  Carter,  Esq., 
City  Clerk,  Golden,  Colo. 

"Dear  Sir— Tou  will  please  retain  out  of  any 
estimate  due  me,  on  contract  between  the  City 
of  Golden  and  mysdf,  tbe  sum  of  thirty-four 
hundred  seventy-seven  dollars  and  eleven  cents 
($3,477.11),  and  pay  the  same  to  the  Western 
Lumber  &  Pole  Company  of  Denver,  Colorado. 
Interest  to  be  added  at  rate  of  8  per  cent  i>er 
annum  from  date  until  paid. 

"[Signed]    R.  P.  McDonald." 

The  pleadings  of  tbe  dty  admit  that  it 
failed  to  comply  with  and  observe  the  pro- 
visions of  the  law,  upon  which  tbe  company 
relied  for  recovery,  and  under  wliicb  the 
dty's  liability  was  declared. 

[1]  Section  6408,  Revised  Statutes  1908, 
provides : 

"Any  person,  to  whom  a  contractor  •  •  • 
may  be  indebted,  may  file  with  the  derk  of  such 
dty  •  *  •  his  daim.  •  •  •  If  such 
claims  tally  with  statement  of  contractor 
*  *  *  the  amount  claimed  shall  be  paid  di- 
rectly to  claimant,  and  shall  be  deducted  out  of 
sum  to  be  paid  contractor.    •    •    • " 

Tbe  facts  essential  to  recovery  under  tbe 
law  on  the  merits  were  conclusively  shown 
by  testimony  at  the  original  trial,  and  no  tes- 
timony was  introduced  to  overcome,  disprove 
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or  challenge  the  same.  Bat  the  trial  court 
misapplied  the  law  and  determined,  regard- 
less of  the  proofe,  that  ■  nnder  the  statnte 
and  as  matter  of  law  there  was  no  liability 
against  the  dty  under  the  circumstances 
shown.  On  the  contrary,  however,  the  Court 
of  Appeals  In  its  opinion  determined  that 
the  right  of  the  company  to  recover  from 
the  city  had  been  fully  established,  and  re- 
manded the  case,  in  this  language: 

"Entertainiog  no  doubt  aa  to  the  validity  of 
the  statute  and  the  right  of  the  Lumber  Com- 
pany to-  invoke  its  provisions,  the  judgment  of 
the  trial  court  must  be  reversed  and  the  case 
remanded  for  further  proceedings  in  harmony 
with  the  views  herein   expressed." 

Just  what  the  Court  of  Appeals  did  deter- 
udne  as  to  j^lalntlfTs  right  of  recovery  is 
shown  in  the  following  extracts  from  -the 
oplxilon  rendered.  At  page  463  of  23  Colo. 
App.,  at  page  1027  of  130  Pac.,  this  was  said: 

"The  contractor  became  indebted  to  the  Lum- 
ber Company  for  material  which  it  had  furnish- 
ed him,  and  which  he  and  another  firm  of  con- 
tractors, who  completed  the  waterworks  after 
the  termination  of  the  McDonald  contract,  used 
in  the  construction  of  the  plant  For  this  in- 
debtedness, amounting  to  over  $3,000,  after  all 
proper  criedits  were  allowed,  the  contractor 
gave  an  order  to  the  plaintiff  in  error  on  the 
city.  In  fact  be  gave  two  such  orders,  one 
signed  by  himself,  and  one  signed  by  himself  and 
his  manager.  These  orders  appear  to  have  been 
delivered  to  the  cltv  clerk.  •  •  •  There  was 
other  evidence,  such  as  correspondence,  clearly 
indicating  knowledge  on  the  part  of  the  city 
officials  that  the  contractor  was  not  making 
satisfactory  settlements  with  the  Lumber  Com- 
pany for  material  which  the  latter  was  furnish- 
ing the  former." 

On  pages  469,  470  of  23  Colo.  App.,  on  page 
1028  of  180  Pac  it  Is  farther  said: 
'  "It  is  conceded  that  the  city  made  no  at- 
tempt whatever  to  comply  with  the  provisions 
of  tnls  statute  or  any  thereol  *  •  *  Section 
5408  of  the  act,  in  unequivocal  terms,  com- 
mands the  city  to  pay  the  money  due  the  claim- 
ant directly  to  him,  when  by  agreement  or  judg- 
ment that  amount  shall  have  been  ascertained." 

After  saying  that  equity  considers  that  as 
done  which  ought  to  have  been  done,  the  opin- 
ion proceeds  as  follows,  at  page  475  of  23 
Colo.  App.,  at  page  1031  of  130  Pac.: 

"This  wholesome  rule  of  equity  requires  us  to 
hold  that  neither  the  city's  duty  nor  the  Lumber 
Company's  right  have  been  in  any  manner  al- 
tered by  the  unauthorized  payment  by  the  city 
of  McDonald's  claim,  and  that  the  Lumber 
Company  may  yet  look  to  the  city  for  its  pay 
for  the  material  furnished  the  contractor,  pre- 
cisely as  it  might  have  done  had  no  such  pay- 
ment been  made  by  the  city  to  him." 

It  Is  clearly  evident  that  when  the  con- 
tractor, McDonald,  gave  the  order  to  the  com- 
pany, that  was  an  admission  by  him  of  the 
amount  due  the  latter.  In  other  words,  the 
written  order  by  the  contractor,  when  served 
on  the  city  on  Novembet  6th,  1903,  was  In 
every  way  equivalent  to  a  compliance  by  the 
creditor  with  the  requirements  of  Section 
5408.  The  dty  bad  notice  of  the  claim  and 
the  amount  thereof,  and  In  the  absence  of 
fraud,  and  there  is  no  suggestion  of  that, 
was  bound  thereby,  as  to  the  amount  of  the 
claim.    The  opinion  of  the  Court  of  Appeahi 


plainly  determines  that  the  plaintiff  was  en- 
titled to  recover  nnder  the  statute,  upon  tbe 
merits  of  the  case.  Nothing  therefore  was 
left  to  be  done  but  to  remand  the  cause  to 
the  trial  court  for  entry  of  the  Judgment 
which  it  should  have  entered  originally,  and 
as  we  construe  the  remanding  order,  con- 
sidered in  connection  with  the  context  of  Its 
opinion,  the  Court  of  Appeals  Intended  that 
the  trial  court  should  do  precisely  what  it 
did  do. 

[2]  Having  determined  that  the  dty  Is 
liable,  shall  It  pay  interest  on  the  claim  from 
the  time  of  the  presentation  of  the  order  and 
demand  for  payment,  November  6tt),  1003,  or 
at  all?  The  sections  of  the  statute  involved 
in  this  consideration  are  3162,  3163  and  31S4. 
Revised  Statutes  1908,  which  read  aa  fol- 
lows: 

3162.  "Creditors  shall  be  allowed  to  receiw 
interest  when  there  is  no  agreement  as  to  the 
rate  thereof,  at  the  rate  of  eight  per  centum  per 
anni^m,  for  all  moneys  after  they  become  oue, 
on  any  bond,  bill,  promissory  note  or  other  in- 
strnment  of  writing,  or  on  any  judgment  recov- 
ered before  any  court  or  magistrate  authorized 
to  enter  up  the  same  within  this  state,  from  the 
day  of  entering  up  said  Judgment  until  the  sat- 
isfaction thereof  be  made:  also,  on  money  due 
on  mutaal  settlement  of  accounts  from  the 
date  of  such  settlement,  on  money  due  on  ac- 
count from  the  date  when  the  same  became  due, 
and  on  money  received  to  the  use  of  another  and 
retained  witiiout  the  owner's  knowledge." 

3168.  "The  parties  to  any  bond,  bill,  promto* 
aory  note,  or  other  instrument  of  writing,  may 
stipulate  therein  for  the  payment  of  a  greater 
or  higher  rate  of  interest  than-  'eight  per  centum 
per  annum,  and  any  such  stipulation  may  be  en- 
forced in  any  court  of  competent  jurisdiction  in 
the  state." 

3164.  "County  orders  and  warrants,  town  and 
dty  and  school  orders  and  warrants,  anf  other 
like  evidences  or  certificatea  of  municipal  indebt- 
edness, shall  bear  interest  at  the  rate  of  six  per 
centum  per  annum  from  the  date  of  the  presen- 
tation thereof  for  payment  at  the  treasury  where 
the  same  may  be  payable,  until  there  is  money 
in  the  treasury  for  the  payment  tJbereof,  except 
when  otherwise  spedaUy  provided  by  law,  and 
every  county  treasurer,  town  treasurer  and  city 
treasurer  to  whom  any  such  county,  town,  dty 
or  school  order  or  warrant  is  presented  for 
payment,  and  who  shall  not  have  on  hand  the 
funds  to  pay  the  same,  shall  indorse  thereon 
the  rate  of  interest  said  order  or  warrant  will 
draw,  and  the  date  of  such  presentation,  and 
subscribe  such  endorsement  with  his  official 
signature ;  provided,  that,  all  such  orders  and 
warrants  mRV  be  made  to  bear  a  lower  rate  of 
interest  than  above  spedfled,  by  spedal  agree- 
ment between  such  counties,  towns  and  dties 
issuing  the  same,  and  the  person  to  whom  such 
orders  or  warrants  are  issued." 

It  has  long  been  recognized  that  a  distinc- 
tively municipal  corporation  acts  In  a  two- 
fold manner,  namely.  In  a  governmental  or 
political  capacity,  and  In  a  ministerial  or  pri- 
vate or  bnsiness  capadty.  In  this  case  the 
dty  was  acting  In  a  purely  ministerial  or 
bnsiness  capadty.  This  court  has  repeatedly 
recognized  this  doctrine.  In  Denver  t.  Manr- 
er,  47  Cola  209,  at  page  212,  106  Paa  875,  at 
page  876,  It  Is  said: 

"The  authorities  agree  that  two  classes  of 
general  duties  are  imposed  upon  a  munidpal 
cornoration.  One  is  governmental,  and  the  mu- 
nicipality is  not  liable  for  negli^nce  of  em- 
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ployfa  occurring  in  the  performance  thereof. 
Tbe  other  is  private  and  corporate,  and  the 
municipalitr  is  liable  for  negligence  of  employes 
occurring  in  the  performance  thereof.  City  of 
Denver  v.  Davis,  37  Colo.  370  [86  Pac.  1027,  6 
I^  a  A.  (N.  S.)  1013,  119  Am.  St.  Bep.  263, 
10  Ann.  Caa.  187]." 

In  City  of  Denver  v.  Rhodes,  9  Colo.  S64, 
13  Pac.  729,  it  was  declared  that  a  municipal- 
ity undertaking  a  public  improTement,  such 
as  the  construction  of  a  sewer,  Is  liable  like 
an  individual  for  damages  resulting  from  neg- 
ligence or  omission  of  duty. 

Explaining  fully  the  distinction,  based  up- 
on antborlties  quoted  therein,  in  Esberg  Cigar 
Ca  T.  City  of  PorUand,  34  Or.  282,  55  Pac. 
961,  48  Ll  R.  A.  435,  75  Am.  St  Rep.  661, 
It  was  held,  in  substance,  that  water  works 
belong  to  a  city  in  its  private,  rather  than  its 
public  capacity,  so  as  to  make  It  liable  for 
injury  for  the  negligent  construction  or  main- 
tenance thereof,  even  though  the  legislature 
determines  upon  the  necessity  for  such  works 
and  selects  certain  persons  as  agents  of  the 
city  by  whom  the  work  shall  be  undertaken. 

In  Shipley  v.  Hacbeney,  34  Or.  303,  at 
page  307,  55  Pac.  971,  at  page  972,  this  is 
said: 

"So  it  is  said,  in  manifest  harmony  with  this 
distinction,  that  the  rule  in  respect  to  the  cor- 
porate indebtedness  of  the  mnnicipality  does  not 
ordinarily  differ  from  that  which  applies  to  in- 
dividuals. Dillon,  Mun.  Corp.  f  506.  The  doc- 
trine is  also  sustained  and  promulgated  by  ju- 
dicial utterances.  In  Murphy  v.  City  of  Omaha, 
83  Neb.  402,  408.  60  N.  W.  267.  it  is  said: 
'In  .the  absence  of  an:r  contract  that  payment 
shall  be  delayed,  the  city  will  be  liable  for  in- 
terest like  any  other  debtor.  •  •  •  In  its 
business  transactions  a  city  should  be  required 
to  conform  to  the  ordinary  rules,  and  all  ex- 
emptions claimed  which  would  work  injustice 
should  be  denied.'  Upon  the  same  principle, 
interest  was  allowed  against  the  town  in  Lang- 
don  V.  Town  of  Castleton,  30  Vt  285.  See, 
also,  Prnyn  v.  City  of  Milwaukee,  18  Wis.  367 ; 
City  of  Grand  Rapids  ▼.  Blakely,  40  Mich.  367. 
29  Am.  Rep.  539;  State  ex  ref.  v.  Trnstees  of 
Town  of  Pacific,  61  Mo.  156 ;  City  of  Scranton 
V.  Hyde  Park  Oas  Co.,  102  Pa.  382. " 

Even  In  Illinois,  where  the  decisions  In 
this  particular  seem  to  be  favorable  to  the 
dty,  they  do  not  go  so  far  as  to  hold  that 
cities  are  not  diargeable  with  interest.  In 
Conway  v.  Caty  of  Chicago,  287  111.  128,  at 
page  137,  86  N.  B.  619,  at  page  623,  the  court 
said: 

"The  general  rule  as  to  the  liability  of  mu- 
nicipalities is,  that  they  are  not  liable  on  their 
contracts  for  interest  in  the  absence  of  an  ex- 
press agreement  to  pay  it,  yet  where  money  is 
wrongfully  obtained,  or  where  it  is  lawfully  ob- 
tained and  nnlawfttlly  and  wrongfully  withheld, 
the  municipality  is  liable  for  interest  to  the 
same  extent  as  a  private  person."  City  of 
Shawnee  v.  FreaufT,  36  Okl.  WO,  128  Pac.  255; 
28  Cyc.  page  1754. 

We  have  no  hesitancy,  therefore,  In  hold- 
ing, upon  the  weight  of  authority,  that  towns 
and  cities  In  business  transactions  are  liable 
tot  Interest,  In  the  absence  of  statute  or  de- 
/dslons  of  our  courts  putting  them  on  a  differ- 
ent basis,  the  same  as  private  corporations  or 
Individuals.  In  this  connection '  it  Is  con- 
tended by  counsel  for  the  dty  that  this  court, 
164  P.— 7 


in  the  case  of  Montezuma  County  v.  Wheeler, 
89  Cblo.  207,  89  Pac.  50,  has  laid  down  a 
rule  based  upon  the  construction  of  our  stat- 
utes, which  puts  towns  and  cities  in  a  differ- 
ent position  respecting  Interest  than  obtains 
generally. 

The  opinion  In  question  ought  not  to  be 
given  such  construction.  There  it  was  at- 
tempted to  collect  interest  from  a  county  up- 
on a  bill  of  a  water  commissioner,  which  the 
county  refused  to  pay.  It  was  sought  to  re- 
cover Interest  on  the  amount  from  the  date 
the  bill  was  presented  and  payment  demand- 
ed. The  liability  of  the  county  for  interest, 
under  such  circumstances,  was  denied,  upon 
the  theory  that  counties  are  Involuntary  or- 
ganizations, civil  divisions  of  the  state,  cre- 
ated by  general  law  to  aid  In  the  administra- 
tion of  state  government,  and  therefore  not 
liable  for  interest,  except  by  agreement,  or 
unless  specifically  made  so  by  statute. 

A  dty  is  a  voluntary  organization  created 
for  local  convenience,  advantage  and  inter- 
ests, and  acts  in  a  private  as  well  as  a  public 
capadty,  and  an  entirely  different  rule  ap- 
plies to  it  with  respect  to  liability  to  pay  in- 
terest •  in  business  transactions.  This  dis- 
tinction is  clearly  recognized  and  pointed 
out  In  the  decision  under  consideration.  Be- 
sides, that  portion  of  the  opinion  which  it  is 
sought  to  apply  in  this  case,  was  in  no  sense 
necessary  for  a  decision  of  that  case,  the 
matter  in  question  being  purely  argumenta- 
tive and  expressly  used,  as  stated  In  the 
opinion  itself,  to  strengthen  the  condusion, 
based  on  an  entirely  different  line  of  argu- 
ment, which  had  been  reached.  After  the 
court  had  determined  the  case  lupon  the 
theory  that  the  county  was  an  involuntary 
corporate  body,  a  division  of  the  state,  creat- 
ed purely  as  an  agency  or  instrumentalit[J' 
of  the  state  for  general  governmental  pur- 
poses, and  subject  to  like  rules  and  restric- 
tions governing  its  liability  for  Interest  as 
the  state,  and  therefore  not  bound  by  statute 
to  pay  Interest  unless  expressly  designated 
therein,  the  court  made  use  of  this  language: 

"The  foregoing  we  believe  to  l>e  the  correct 
doctrine  as  to  the  allowance  of  interest  upon 
claims  against  a  county.  We  are  strengthened 
in  the  belief  that  it  was  not  the  intention  of 
the  legislature  to  allow  interest  upon  claims 
against  counties  by  virtue  of  sec.  2252  Mills' 
Ann.  Stats,  (sec.  8162,  R.  S.  1008),  because  sec. 
2254  provides  that:  'County  orders  and  warrants 
and  other  like  evidences  or  certificates  of  indebt- 
edness shall  bear  interest  at  the  rate  of  eight 
per  cent.'  If  it  was  intended  that  obligations  of 
the  county  other  than  those  mentioned  in  sec. 
2254  should  draw  interest,  as  provided  in  sec. 
2252,  the  enactment  of  the  latter  section  would 
have  been  idle,  because  the  earlier  section  pro- 
vides for  the  allowance  of  interest  'on  any  bond, 
bill,  promissory  note  or  other  instrument  of 
writing,'  which  expressions  are  broad  enough 
to  include  county  orders  and  warrants  and  other 
like  evidences  of  munidpal  indebtedness.  The 
rule  being  that  counties  may  not  have  liabili- 
ties imposed  upon  them  in  the  absence  of  a  stat- 
ute, and  the  fact  that  the  legislature  provided 
that  county  orders,  warrants  and  other  like  evi- 
dences of  municipal  indebtedness  shall  bear  in- 
terest, it  must  have  intended  to  exclude  all  ob* 
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ligations  other  tlum  those  mentioned.    Ezpres- 

(io  unius  est  exclusio  alterins." 

In  argnment  connael  for  the  city  say,  hav- 
ing reference  to  that  part  of  the  decision 
.eboye  quoted,  "The  reasoning  of  that  opinion 
trould  seem  to  apply 'as  well  to  cities  and 
towns."  Undoubtedly  this  would  be  true  If 
the  reasoning  thus  put  forth  had  been  essen- 
tial to  the  conclusion  there  reached,  or  if 
that  particular  portion  o£  the  opinion  could 
fairly  be  said  to  be  other  than  argument  or 
dicta. 

The  evident  intent  of  Section  3164  was, 
first,  to  place  a  uniform  rate  of  interest  upon 
a  speciUc  class  of  obligations;  and  second, 
to  make  It  impossible  for  county,  town,  city 
or  school  district  officials  to  agree,  as  other- 
wise under  Section  3163,  supra,  they  might 
do,  to  i>ay  a  higher  rate  of  interest  upon  sadt 
securities  than  that  fixed  by  statute.  We  are 
unwilling  to  accept  the  suggestion  that  it 
was  the  Intention  of  the  legislature  by  the 
enactment  of  section  8164  to  preclude  the  re- 
covery of  Interest,  except  by  express  agree- 
ment, on  all  other  county,  city,  town  or  sdio<d 
district  indebtedness.  Section  3164  In  no 
manner  limits,  qualifies  or  changes  the- effect 
and  purpose  of  section  3162,  except  as  to  a 
particular  class  of  securities.  By  section 
3162  creditors  are  entitled  to  interest  on 
claims  therein  mentioned  at  the  rate  of  eight 
per  cent,  per  annum  from  all  debtors.  The 
conclusion  reached  in  Montezuma  County  v. 
Wheeler,  supra,  therefore,  has  no  bearing 
upon  the  question  of  the  liability  of  towns 
and  cities  for  interest  Any  other  holding 
would  have  the  efFect  to  exempt  cities  and 
towns  from  the  payment  of  Interest  on  Judg- 
ments against  them.  Section  3162  plainly  ap- 
plies to  dtles  and  towns,  and  gives  a  credi- 
tor the  right  to  recover  interest,  upon  claims 
growing  out  of  business  transactions  with 
them,  whenever,  under  lilce  circumstances,  he 
might  lawfully  do  so  from  a  private  corpora- 
tion or  Individual. 

There  appearing  to  be  no  error  In  the  Judg- 
ment, It  Is  affirmed. 

GABBERT,   C.  X.  and  6ABBIGUES,   J., 

dissent 

GABRIGUES,  J.  (dissenting).  1.  It  ap- 
pears from  the  complaint  that  the  defendant 
in  error,  a  lumber  company,  in  1903  furnish^ 
ed  the  contractor,  McDonald,  with  a  quanti- 
ty of  fir  pli)e  staves  used  by  him  in  construct- 
ing a  pipe  line  for  a  system  of  waterworks 
built  by  the  city,  for  which,  without  interest 
it  is  alleged  an  unpaid  balance  remains  of 
$3,451.92,  not  $3,477.11,  as  stated  in  the  ma- 
jority opinion.  The  city  paid  the  contractor, 
who,  It  is  alleged,  neglected  to  pay  the 'lum- 
ber company  such  balance,  and  in  1904  it 
brought  suit  against  the  dty  based  upon 
chapter  124,  Session  Laws  of  1899.  At  the 
first  trial  in  1908,  the  lower  court  dismissed 
\itB  action  88  to  the  dty,  upon  the  ground 


that  In  no  event  could  It  be  liable  under  this 
statute  for  such  material  furnished  to  the 
contractor.  Thereafter  such  proceedings 
were  had  on  review  that  this  Judgment  was 
reversed  by  our  Court  of  Appeals,  which  held 
this  interpretation  placed  upon  the  statute 
by  the  lower  court  was  erroneous,  and  that 
the  lumber  company  might  yet,  notwithstand- 
ing the  dty  had  paid  the  contractor  in  fall, 
look  to  it  for  its  pay  for  such  material  in  an 
action  based  upon  the  dty's  failure  to  com- 
ply with  the  statute.  The  case  was  reversed 
by  the  Court  of  Appeals  and  remanded  for 
further  proceedings  in  the  lower  court  In 
harmony  with  the  views  expressed  in  its 
opinion,  but  without  spedflc  directions  as  to 
the  Judgment  or  any  Judgment  that  should 
be  entered.  In  November,  1913,  after  remit- 
titur from  the  Court  of  Appeals,  the  lower 
court  upon  motion  of  the  lumber  company 
and  against  the  pfotest  and  over  the  objec- 
tion of  the  dty,  summarily  entered  Judgment 
against  it  in  the  sum  of  $6,277,  without  a 
trial  or  the  presentation  of  any  evidence 
whatever,  based  solely  upon  the  remittitur. 
Judgment,  and  opinion  of  the  Court  of  Ap- 
pealBL  Upon  the  question  of  Interest  the  com- 
plaint alleges  that  after  deducting  all  pay- 
ments, there  remained  a  balance  November  5, 
1903,  of  $3,461.92;  that  the  interest  on  this 
up  to  November  5,  1903,  was  $26.19,  which 
was  added  to  the  balance,  and  on  this  date 
McDonald  gave  the  lumber  company  an  or- 
der on  the  dty  for  $3,477.11  bearing  interest 
at  8  per  cent  from  November  6,  1903,  until 
paid,  and  it  is  upon  this  order  that  the  lower 
court  entered  Judgment  for  $6,277,  being  the 
face  of  the  order,  plus  $2,799.89  interest 
thereon,  computed  at  8  i)er  cent  from  No- 
vember 5,  1903,  and  it  is  the  Judgment  of 
the  lower  court  pronounced  upon  this  order 
which  the  majority  opinion  affirms.  The  al- 
legations of  the  complaint  regarding  the  pur- 
chase of  the  staves  by  McDonald  from  the 
lumber  company,  their  use  by  the  contractor 
In  the  construction  of  the  pipe  line,  and  that 
there  was  a  balance  due  from  McDonald  to 
the  lumber  company  were  all  denied  and  put 
in  issue  by  the  answer. 

2.  The  Court  of  Appeals  gave  no  direction 
to  the  lower  court  to  enter  any  spedflc  Judg- 
ment It  simply  ordered  that  it  proceed  in 
harmony  with  the  views  expressed  in  the 
opinion  of  the  court  The  question  which  It 
had  under  consideration  and  dedded  was  the 
liability  of  the  dty,  as  an  abstract  proposi- 
tion under  the  statute,  not  the  amount  of  the 
liability.  Hie  lower  court  held  it  could  not 
be  made  liable  under  the  statute  in  any 
event  The  Court  of  Appeals  held  this  was 
erroneous ;  that  a  munldpallty  letting  a  con- 
tract for  public  works  may  be  made  liable 
under  the  statute  to  one  supplying  material 
to  the  contractor;  that  merely  because  the 
statute  contained  no  provision  for  its  en- 
forcement-was no  defense,  where  the  dty 
bad  paid  tbe  contractor  In  toll  In  vlolaUon 
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thereof  and  made  no  attempt  to  comply  with- 
Its  terma  It  Is  evident  to  me,  and  I  tblnk 
very  clear  from  reading  the  opinion  of  the 
Court  of  Appeals,  that  It  only  intended  to 
place  a  construction  upon  the  statute  for  the 
guidance  of  the  lower  court  in  another  trial 
de  novo,  and  reversed  and  remanded  the  case 
generally.  If  It  bad  Intended  the  lower 
court  should,  upon  receipt  of  the  remittitur, 
enter  a  final  Judgment  for  a  definite  amonnt 
based  simply  upon  the  opinion,  Judgment, 
and  remittitur  of  the  Court  of  Appeals,  it 
seems  Inexcusable  that  it  did  not  give  such 
spedflc  directions  to  the  lower  court  It 
gave  no  such  directions-  I  think  the  majori- 
ty opinion  arbitrarily  reads  such  Intent  into 
the  opinion  of  the  Court  of  Appeals.  The 
city  has  a  right,  on  a  trial  de  novo,  to  con- 
test the  matters  at  issue  in  the  pleadings, 
governed  by  the  law  of  the  case  announced 
by  the  decision  of  the  Court  of  Appeals.  The 
contractor  could  not  forestall  this  right  and 
obligate  the  city  to  pay  a  liquidated  amount 
with  Interest  thereon  by  giving  an  order  on 
the  dty.  I  think  it  erroneous  to  measure  the 
city's  liability  by  an  order  given  by  McDon- 
ald to  the  lumber  company  against  the  city 
drawing  8  per  cent  interest,  In  the  face  of 
a  denial  by  the  dty  of  the,  allegations  of  the 
complaint  According  to  the  decision  of  the 
Court  of  Appeals,  the  lumber  company's  right 
of  action  against  the  city,  if  any,  is  based 
purely  upon  a  statutory  liability,  and  not  up- 
on an  order  given  by  the  contractor.  When 
the  case  was  reversed  and  remanded  without 
farther  directions  except  to  proceed  in  harmo- 
ny with  the  opinion,  I  think  it  stood  for  trial 
de  novo  upon  the  Issues  presented  by  the 
pleadings,  as  originally.  Where  it  is  Intended 
the  trial  court  should  enter  a  final  Judgment 
disposing  of  the  case  upon  the  record  as  it 
stands,  the  practice  In  all  well-regulated 
courts  of  review  is  for  the  appellate  court  to 
>  direct  specifically  the  kind  of  Judgment  to  be 
entered.  Johnson  v.  Bailey,  17  Colo.  69,  28 
Pac.  81;  Dickson  v.  Bank,  11  Colo.  App.  154, 
52  Pac.  745;  Talcott  v.  Delta  Co.,  19  Colo. 
App.  11,  73  Pac.  266;  Oabn  v.  TooUe,  58  Kan. 
26(H  48  Paa  919. 

S.  According  to  the  law  of  the  case  as  an- 
noonced  by  the  Court  of  Appeals,  the  suit  is 
based  upon  a  specific  statute,  and  the  meas- 
ure of  the  dty's  liability  is  the  unpaid  bal- 
ance, if  any,  which  the  contractor  owes  the 
lumber  company  for  material,  not  the  order 
given  by  McDonald.  The  complaint  alleges 
that  the  balance  is  $3,451.92,  which,  plus  $25,- 
19  interest  that  was  added,  amounted  on  No- 
vember 5,  1903,  to  $3,477.11,  for  which  amount 
McDonald  on  that  date  gave  an  order,  draw- 
ing 8  per  cent  interest  The  lower  court 
allowed  the  face  of  this  order  and  interest 
from  date  at  8  per  cent,  making  an  aggregate 
Judgment  of  $6,277 ;  and  the  question  is  pre- 
sented :  In  the  event  there  is  a  balance  due 
the  lumber  company  from  McDonald  for 
which  the  city  is  liable,  must  it  pay  interest 
thereon  under  the  statute?  not  must  it  pay 


Interest  on  the  McDonald  order.  Every  law- 
yer knows  that,  in  the  absence  of  an  express 
agreement  interest  is  purely  a  creature  of 
statute,  and  one  dlaimlng  interest  must  place 
his  finger  on  some  spedfic  law  authorizing 
it  There  is  no  provision  for  interest  in  the 
statute  creating  the  liability  of  the  city  in 
this  case,  and  its  liability  to  pay  interest,  in 
the  absence  of  an  express  agreement,  on 
any  balance  due  from  the  contractor  to  the 
materialman  is  based  upon  chapter  71,  B.  S. 
1908.  Section  3162  thereof,  upon  the  allow- 
ance of  interest  generally  to  creditors,  pro- 
vides that  creditors,  where  there  is  no  agree- 
ment as  to  the  rate,  in  certain  spedflc  in- 
stances shall  be  allowed  8  per  cent,  per  an- 
num. Section  3164  provides  that  county  or- 
ders and  warrants,  town  and  dty  orders  and 
warrants,  and  school  orders  and  warrants 
shall  bear  interest  at  6  per  cent  per  annum 
from  the  date  of  presentation  until  there  is 
money  in  the  treasury  to  pay  them.  In  the 
Montezuma  Case,  39  Colo.  207,  89  Pac.  50,  we 
held  that  sedion  3162,  regarding  the  general 
liability  of  creditors  to  pay  interest,  did  not 
apply  at  all  to  counties;  that  the  liability  of 
counties  to  pay  interest  is  governed  exclu- 
sively by  section  3164.  The  provisions  of 
this  sectiffli  3164  concerning  towns  and  dtles, 
counties  and  school  districts,  are  identical. 
It  makes  no  dlstlndlon.  It  says  that  dty  or- 
ders and  warrants,  Uke  county  orders  and 
warrants,  shall  draw  6  per  cent  interest  from 
date  of  presentation  until  there  is  money  in 
the  treasury  for  their  payment.  Therefore 
the  reason  given  in  the  Montezuma  Case  for 
holding  that  it  was  not  intended  by  the  stat- 
ute that  obligations  of  the  county  other  than 
those  mentioned  in  section  3164  should  draw 
interest  under  section  3162  apiflles  with  equal 
force  to  towns  and  dtles  and  sdiool  districts. 
The  statutory  liability  of  the  dty  for  the 
balance  due  the  materialman  from  the  con- 
trador  is  an  obligation  of  fhe  city  other 
than  that  mentioned  in  sectiop  3164,  and  if 
section  3162,  regarding  interest  generally,  is 
not  applicable  to  counties,  then  from  the  rea- 
soning in  the  Montezuma  case,  it  does  not 
apply  to  cities.  The  McDonald  order,  calling 
for  8  per  cent  interest,  was  not  a  contract 
or  agreement  made  by  the  dty.  The  dty  had 
nothing  to  do  with  it  It  in  no  way  bound 
the  city  to  pay  either  the  principal  or  inter- 
est mentioned  therein.  Its  liability  is  not 
upon  the  order,  but  for  the  unpaid  balance, 
if  any,  for  material,  and  whether  it  was  lia- 
ble or  not  for  interest  on  such  balance  de- 
pends upon  the  provisions  of  section  3164. 
under  the  authority  of  the  Montezuma  Cas«i. 
and  not  upon  section  3162.  It  surely  cannot 
be  successfully  contended  that  sedion  3164 
does  not  place  counties,  cities,  towns,  and 
school  districts  upon  exactly  the  same  basis 
and  apply  to  them  alike  with  regard  to  the 
payment  of  interest ;  and,  if  counties  are  not 
liable  for  interest  under  section  3162,  tben 
towns,  dtles,  and  sdiool  districts  are  not    I 
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anderatand  the  majority  opinion  to  hold  that 
in  their  goTermnental  capacity  cities  are  con- 
trolled by  section  3164  In  regard  to  payment 
of  Interest,  but  in  their  ministerial  capacity 
they  are  governed  In  this  regard  by  section 
3162.  The  statute  makes  no  sncfa  distinction, 
and  the  Monteznma  Case  expressly  holds  that 
obligations  of  the  county  other  than  those 
mentioned  in  section  3164  do  not  draw  inter- 
est under  section  3162.  I  cannot  consistently 
say  that  counties  are  governed  wholly  by 
section  3164  in  the  payment  of  Interest,  but 
that  cities  In  their  ministerial  capacity  are 
governed  by  section  8162  when  the  statute 
places  each  upon  exactly  the  same  footing 
with  regard  to  the  payment  of  interest,  wlth- 
ont  making  such  distinction  or  any  distinc- 
tion whatever.  I  think,  If  we  were  right 
when  we  said  that  the  obligations  of  counties 
other  than  those  mentioned  in  section  3164 
do  not  draw  Interest  under  section  3162,  that 
W9  are  wrong  now  when  we  draw  a  distinc- 
tion in  the  section  as  to  cities  and  say  they 
are  controlled  by  section  3164  in  their  gov- 
ernmental capacity,  but  by  section  3162  in 
their  ministerial  capacity  as  to  the  payment 
of  Interest,  without  overruling  the  doctrine 
announced  in  the  Montezuma  Case. 


(60  Colo.  462) 

EAST  DENVER  MTJNICIPAIi  IRB.  DIST. 

et  aL  V.  ALTCRA  FARMS  CO.  et  al 

(No.  8109.) 

(Supreme  CJourt  of  Colorado.    Jan.  S,  1916.) 

1.  JUBT  «=s»70— Open  Vbwirb— Statute. 

Rev.  St.  1908,  |  3685,  authorizing  tlie  court 
to  order  the  issue  of  an  open  venire  when  the 
county  commissioDers  fail  >to  return  a  list,  etc., 
is  not  exclusive  of  th&  right  to  secure  a  jury 
through  the  issue  of  an  open  venire,  instead  of 
drawing  from  the  regular  list 

[Ed.  Note. — For  other  cases,  see  Jury,  Cent 
Dig.  {§  310-330,  340,  350;  Dec.  Dig.  «=»70.] 

8.  Afpkal  and  £>bbos  4=3922— PaEsuicPTioif 
— Bttbder  ot  Pbovino  Ebbob— Jdby. 

Even  if  &n  order  for  the  issue  of  an  open 
venire  could  Issue  only  when  the  commissioneri 
foil  to  return  a  list  etc,  as  prescribed  in  Rev. 
St  IOCS,  i  3685,  a  party  objecting  to  the  is- 
sue of  an  open  venire  would  be  l>oand  to  show 
affirmatively  that  the  necessary  conditions  did 
not  exist,  in  order  to  overcome  the  presumption 
in  favor  of  the  regularity  of  the  proceedings  be- 
low. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  i  3723 ;   Dec.  Dig.  iSs>922.] 

3.  Afpeai,  and  Ebbob  «=320O—Rkvuw— Ob- 
jection. 

The  objection  to  the  court's  order  for  the 
summoning  of  a  jury  of  freeholders,  not  made 
below,  will  not  be  considered  when  first  made  on 
appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  «=3200.] 

4.  Eminent  Douain  ®s»262— iRbview— Faii.- 
tJBE  TO  State  Objection. 

An  order  in  a  condemnation  proceeding  for 
the  jury's  view  of  the  premises,  without  requir- 
ing respondent  to  advance  the  expense,  to  which 
the  petitioner  saved  an  exception,  but  did  not 
state  any  ground  of  objection,  so  as  to  advise  the 
trial  court  thereof  and  give  it  an  opportunity  to 


pass  on  the  question,  prevented  Its  review  on  ap- 
peal. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Gent  Dig.  H  681-686;    Dec.  Dig.  «=> 

5.  Appeal  and  Ebbob  «=9706— Bxview— Ar- 
riDAViTS  on  Motion  fob  New  Tbial. 

Where  the  affidavits  In  support  of  a  motion 
for  a  new  trial  were  not  preserved  in  the  bill 
of  exceptions,  the  Supreme  Court  could  not  con- 
sider them. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  U  2844-2947 ;  Dee.  Dig.  «=> 
706.] 

6.  Affkai.  and  Ebbob  «=>662—Recobd— Mo- 
tion FOB  New  Tbial. 

While  the  motion  for  a  new  trial  is,  by  stat- 
ute, a  part  of  the  record,  the  allegations  of 
fact  therein  are  no  more  to  be  accepted  as  true, 
without  proof,  than  are  the  averments  of  a 
pleading. 

[EkL  Note. — ^For  other  cases,  see  Appeal  and 
EiTor,  Cent  Dig.  f  i  2850-^K ;  Dec.  Dig.  «=> 
662,] 

7.  Affeai,  and  Ebbob  «=9671— Discretion  or 
Trial  Couwc  —  Affucahon  to  Bbino  nt 
Witnesses. 

An  application  for  process  to  bring  in  wit- 
nesses for  examination  as  to  the  alleged  miscon- 
duct of  the  opposing  party  during  the  trial  is  a 
matter  within  the  discretion  of  the  trial  judge, 
and,  without  any  statement  in  the  application 
as  to  what  the  proposed  witnesses  would  testify 
to,  the  Supreme  Court  cannot  say  that  its  re- 
fusal of  the  application  was  an  abuse  of  discre- 
tion. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  2867-28^;  Dec.  Dig.  «=» 
671.] 

8.  Appeal  and  Ebbob  <=»581— Recobd— An- 
MIB8I0N  of  Evidence. 

Where  the  al>8tract  of  record  does  not  show 
either  objection  or  exception  to  rulings  on  the 
admission  and  exclusion  ot  evidence,  the  Su- 
preme Court  will  not  look  beyond  the  abstract 
and  hence  cannot  consider  the  alleged  errors. 

FEd.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  ||  2576-2581,  2699,  2601; 
Dec.  Dig.  «=»581.] 

9.  Appeal  and  Ebbob  «=9l004  —  Review  — 
Amount  of  Vbbdiot. 

Where  the  Supreme  Court  can  find  nothing 
in  the  record  Indicating  that  the  jury  acted  from 
passion  or  prejudice,  It  is  not  justified  in  dis- 
turbing the  verdict  on  the  ground  that  it  is  ex- 
cessive. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {}  3944-3947;  Dec  Dig.  <8=» 
1004.] 

Error  to  District  Court,  Arapahoe  County; 
H.  S.  Class,  -Judge. 

Condemnation  proceeding  by  the  East  Den- 
ver Municipal  Irrigation  District  and  others 
against  the  Altura  Farms  Company  and  oth- 
ers. Judgment  awarding  compensation  to 
defendants,  and  plaintiffs  bring  error.  Af- 
firmed. 

Rodney  J.  Bardwell,  Roy  0.  Heoox,  Edgar 
McComb,  and  Paul  M.  Clark,  all  of  Denver, 
for  plaintiff^  in  error.  Dond  &  Fowler,  of 
Denver,  Daniel  Prescott,  of  Littleton,  and 
E.  B.  Fowler,  ot  Denver,  for  defendants  In 
error. 

TELLESBL,  J.  The  plaintiff  in  error  insti- 
tuted a  proceeding  to  condemn  a  right  of  way 
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across  the  land  of  fhe  defendants  in  error, 
and  the  question  as  to  the  compensation  to 
be  allowed  for  the  right  of  way  was  tried  to 
a  Jury. 

[1,2]  It  is  first  alleged  that  there  was  er- 
ror in  the  summoning  of  a  Jnry,  In  that  the 
jury  was  secured  through  the  issue  of  an 
open  venire,  instead  of  being  drawn  from 
the  regular  list,  as  jurors  were  drawn  for 
service  at  the  b^innlng  of  a  term. 

Counsel  urge  that  there  was  no  showing 
made  of  facta  which  would  authorize  the 
court  to  order  the  issue  of  an  open  venire, 
the  conditions  under  which  it  may  issue  be- 
ing prescribed  by  secUon  3685,  B.  S.  1908. 
If  counsel  were  correct  in  their  assumption 
that  the  order  oould  issue  only  in  the  cases 
mentioned  in  the  statute,  they  would  still  be 
obliged  to  show  affirmatively  that  the  neces- 
sary conditions  did  not  exist  in  order  to  over- 
come the  presumi>tlon  in  favor  of  the  regu- 
larity of  the  proceedings  below.  Glano  v. 
People,  SO  Colo.  20,  69  Pac.  504.  But  the 
method  prescribed  by  the  statute  is  not  in 
fiict  exclusive,  as  this  court  has  distinctly 
held.    Id.,  80  Colo.  26,  69  Paa  504. 

[3]  It  is  next  objected  that  the  court  should 
not  have  ordered  a  jury  of  freeholders  to  be 
summoned;  but,  as  tUs  objection  does  not 
appear  to  have  been  made  below,  we  are  not 
called  upon  to  consider  it. 

We  are  unable  to  appreciate  counsels'  con- 
tention that  thete  was  error  in  the  sustaining 
of  challenges  to  jurors  on  the  ground  that 
they  were  not  freeholders.  The  statute  gives 
to  parties  the  right  to  demand  a  jury  of  free- 
holders and  the  court,  In  sustaining  the  chal- 
lenges, merely  enforced  the  right  given  by 
law. 

[4]  It  is  also  urged  that  the  court  erred  in 
making  an  order  permitting  the  jury  to  view 
the  premises  sought  to  be  condemned  with- 
out requiring  the  respondent  to  advance  the 
expenses  of  the  examination.  From  the  rec- 
ord it  appears  that  when  the  order  was  made, 
the  attorney  for  the  petitioner  saved  an  ex- 
ception to  It  No  ground  of  objection  was 
stated.  It  is  clear  that  if  the  ground  now 
urged  had  been  stated  at  that  time,  the  order 
for  an  advance  of  the  jury's  expenses  might, 
and  probably  would,  have  been  made.  Fail- 
ure, in  such  a  case  to  advise  the  trial  court 
of  the  ground  of  the  objection,  and  so  afford 
it  an  opportunity  to  pass  ui)on  the  question, 
prevents  its  review  here.  Cone  v.  Montgom- 
ery, 25  Colo.  280,  53  Pac.  1052;  Colo.  City  v. 
Smith,  17  Colo.  App.  172,  67  Pac.  009;  Em- 
pire Co.  T.  Lannlng,  49  Colo.  468,  113  Paa 
491. 

[1,1]  It  Is  most  earnestly  contended  that 
the  court  erred  in  overruling  the  motion  for  a 
new  trial  on  the  ground  alleged  therein,  viz., 
that  in  the  matter  of  inspecting  the  premises 
defendants  in  error  were  guilty  of  miscon- 
duct. Several  afBdavlts  were  filed  in  sup- 
port of  the  motion  for  a  new  trial,  but,  as 


they  are  not  preserved  in  the  bill  of  excep- 
tions, we  cannot  consider  them.  There  is 
therefore  nothing  in  the  record  which  estab- 
lishes that  the  things  were  done  which  are 
alleged  to  have  constituted  misconduct  on 
the  part  of  respondents.  While  the  motion 
for  a  new  trial  Is,  by  statute,  a  part  of  the 
record,  the  allegation^  of  facts  ther^n  are  no 
more  to  be  accepted  as  true  without  proof 
thereof  than  are  the  averments  of  a  plead- 
ing. For  these  reasons  we  cannot  consider 
the  alleged  error  in  refusing  to  grant  a  new 
trial. 

[7]  It  is  also  urged  that  the  court  erred 
In  not  granting  the  petitioners'  application 
for  process  to  bring  in  witnesses  for  examina- 
tion as  to  the  alleged  misconduct  of  respond- 
ents. That  was  a  matter  within  the  discre- 
tion of  the  trial  judge,  whose  knowledge  of 
the  entire  case  would  qualify  him  to  detei> 
mine  as  to  the  necessity  for  such  process. 
People  V.  Phelan,  123  Cal.  651,  66  Pac.  424. 
In  the  absence  of  any  statement  in  the  ap- 
plication as  to  what  the  proposed  witnesses 
would  testify,  we  cannot  say  that  the  court 
abused  its  discretion  in  denying  the  applica- 
tion. 

[I]  A  large  number  of  errors  are  assigned 
upon  the  admission  and  the  rejection  of  tes- 
timony, but  in  only  three  instances  does  the 
abstract  of  record  show  either  objection  or 
exception  to  the  rulings  sought  to  be  review- 
ed. We  have  many  times  held  that  In  such 
cases  we  will  not  look  beyond  the  abstract, 
and  hence  cannot  consider  the  alleged  errors. 

As  to  the  three  cases  covered  by  the  ab- 
stract, we  tire  of  the  opinion  that  the  rulings 
were  correct. 

[I]  It  Is  lastly  urged  that  the  verdict  is 
excessive,  but  we  find  nothing  in  the  record 
which  indicates  that  the  jury  acted  from  pas- 
sion or  prejudice ;  hence  we  are  not  justified 
in  disturbing  the  verdict 

Finding  no  error  in  the  record,  the  judg- 
ment is  affirmed. 

Judgment  affirmed. 

6ABBEBT,  C.  J.,  and  HILL,  3.,  concurring. 

(78  Or.  Ml) 

PETERSON  et  aL  v.  LEWIS,  State  Engineer. 

(Supreme   Court   of   Oregon.     Dec.   28i,   1916> 

On  Petition  for  Kehearing,  Jan.  18,  1016.) 

1.  Amicus  Cvbix  ^=93— Pbocebdinqs— Eir- 
nCT  OF  Appbabarce. 

Where  counsel  appear  in  an  action  as  amid 
curUe,  ffie  brie&,  and  make  oral  argument  in  be- 
half of  the  state  highway  commission,  whose  ac- 
tion in  regulating  toe  duties  of  the  state  engineer 
is  Involved  in  the  action,  but  who  are  not  par- 
ties to  it,  the  Interest  of  the  commission  must  be 
considered  to  the  same  extent  as  if  it  were  a 
party. 

[Ed.  Note. — For  other  cases,  see  Amicus 
Curiie,  Cent  VUg.  H  3-5;    Dec  Dig.  <S=33.] 

2.  Mandauus  «=3l0,  84— Subjects  of  Relief 
—  Official  Duties  —  Cokstbuctiok  of 
Highways— Contracts. 

Although  duties  of  the  state  highway  engi- 
neer are  not  specifically  stated  in  the  law,  but 
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are  merely  imposed  by  fair  implication,  their 
performance  may  be  compelled  by  mandamna, 
and  the  remedy  extends  to  enforcement  of  con- 
tracts involving  official  duties,  though  not  to 
wholly  private  contracts. 

[iSd.  Note. — For  other  cases,  see  Mandamus, 
Cent  Dig.  H  37,  180-183;    Dec  Dig.  «=s>10, 

3.  Highways   «=>9e— Constbuction— Dutiks 
OS  State  Enoineeb— "Pebsons  Intebesteo." 

Under  Laws  1913,  p.  6t>4,  {  6,  requiring  the 
state  highway  engineer  to  collect  data  and  fur- 
nish the  same  to  all  persons  interested  in  road 
building,  the  contractor  building  a  county  road 
is  an  "mterested  person,"  and  entitled  to  the 
information. 

[Ed.  Note.— For  other  cases,^  see  Highways, 
Cent  Dig.  fi  313,  314,  316,  317.  319-322,  356; 
Dec.  Dig.  ®=396. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Interest] 

4.  Highways    <S=906— Consibuction— Dutiks 
or  State  Enqikeeb. 

Laws  1913,  p.  664,  |  6,  requiring  the  state 
highway  en^eer  to  collect  data  on  road  build- 
ing and  advise  county  officers  in  charge  of  roads 
relative  to  road  construction,  requires  active 
co-operation,  and  not  casual  advice  and  aid  to  be 
given  by  the  engineer. 

[Ed.  Note. — For  other  cases,  see  Highways, 
Cent  Dig.  SS  313,  314,  316,  317,  319-322,  356; 
Dec.  Dig.  <S=396.] 

5.  Mandauus  ®=393— Subjects  or  Reltef — 

OiTlClAL  DUTIKS. 

The  duties  imposed  by  Laws  1913,  p.  663, 
requiring  the  state  highway  engineer  to  provide 
information  for  the  contractor  and  render  assist- 
ance to  the  county  authorities  by  furnishing  a 
final  estimate  of  Uie  amount  of  the  work  done 
under  road  contracts,  ma,v  be  enforced  by  manda- 
mus. 

[Ed.  Note. — ^For  other  cases,  see  Mandamus, 
Cent  Dig.  {  195 ;   Dec.  Dig.  <S=>93.] 

6.  Statutes  ®=3l25— Vauditt  — Titlx  ard 
Subjbct-Matteb. 

Laws  1913,  p.  663,  created  and  prescribed 
the  duties  of  the  office  of  state  highway  engineer. 
Petitioners  contracted  with  a  county  to  build 
certain  roads,  and  did  build  them,  the  contract 
providing  that  the  state  highway  engineer  should 
make  a  final  estimate  of  all  work  done  there- 
under, and  the  value  of  the  work,  and  that  the 
county  should  then,  after  approving  his  esti- 
mate, pay  the  contractor.  Aitei  making  the 
contract  but  before  completion  of  the  work, 
Laws  1915,  p.  537,  was  enacted,  being  entitled 
"An  act  abolishing  the  office  of  state  highway 
engineer,"  etc.,  and  transferring  his  duties  to 
the  state  engineer,  and  providing  for  the  appoint- 
ment of  a  deputy  state  engineer,  and  providing 
that  the  office  of  state  highway  engineer  should 
be  abolished  and  the  duties  thereof  be  placed 
under  the  state  engineer,  and  that  a  chief  depu- 
ty state  engineer  should  be  appointed,  who 
should  perform  all  the  duties  of  the  former  state 
highway  engineer.  Held,  that  the  last  pro- 
vision, operating  only  to  change  the  title  of  the 
state  highway  engineer,  was  void  under  Const. 
art  4,  §  20,  as  being  repugnant  to  the  title  of 
the  act 

[Ed.  Note. — For  other  cases,  see  Statntes, 
Cent  Dig.  S$  187-191;    Dec.  Dig.  <g=>125.] 

7.  Mandamus   €=3151— Pabties— Pbopeb  Of- 
ficeb— "Deputy." 

Under  Laws  1913,  p.  663,  creating  and  pre- 
scribing the  duties  of  the  office  of  the  state  high- 
way engineer,  as  amended  by  Laws  1915,  p.  537, 
transferring  those  duties  to  the  state  engineer 
and  requiring  the  duties  to  be  performed  by  his 
deputy,  a  performance  of  the  duties  could  be 
enforced  by  mandamus  against  the  state  engi- 
neer, since  his  deputy  was  not  an  independent 


officer,   but   acted   only   in   his   behalf   (citing 
Words  and  Phrases,  "Deputy"). 

[Eld.  Note.— For  other  cases,  see  Mandamus, 
Cent  Dig.  ${  291,  292;  Dec.  Dig.  «=3l51.] 

8.  STATTTOES    €=>64,    181 — CONSTBUCTION — ^Re- 
FOGNANCY— PaBTIAI   iNVALIDrTY. 

Statutes  must  be  so  construed  as  to  effectu- 
ate the  intention  of  the  Legislature,  and  where 
part  ot  a  statute  is  valid  and  conforms  to  the  ob- 
vious intent,  but  a  later  section  is  repugnant  and 
void,  the  statute  is  void  only  as  to  that  section. 
[Ed.  Note. — For  other  cases,  see  Statutes, 
Cent.  Dig.  §§  58-66,  195,  259,  263;  Dec.  Dig. 
<g=>64,  181.] 

9.  Constitutional,  Law  4=>62— Leoisultite 
PowEB— Delegation. 

An  order  of  the  state  highway  commission 
attempting  to  vary  the  dnties  imposed  by  stat- 
ute on  the  state  engineer  is  void,  since  under 
Const  art.  4,  §  1,  legislative  power  ^annot  be 
delegated  to  such  a  commission,  being  reposed 
in  the  Ijegislature. 

[Ed.  Note. — For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  §{  94-102 ;  Dec.  Dig.  «=362.] 

10.  Highways  c8=>112—Conbtbuotior— Stat- 
utes—Execution. 

Under  statutes  providing  for  highway  con- 
struction, the  determination  of  completion  and 
the  amount  due  for  the  work,  is  a  part  of  the 
construction. 

[Ed.  Note.— For  other  cases,  see  Highways, 
Cent  Dig.  If  346,  S47,  351-355 ;   Dec.  Dig.  «3=» 

In  Banc.  Mandamus  by  Andrew  Peterson 
and  another  against  John  U.  Lewis,  State 
Engineer  of  the  State  of  Oregon.  Heard  on 
demurrer  to  the  alternative  writ  Demurrer 
overruled, 

This  Is  an  original  proceeding  In  manda- 
mus brought  by  the  plaintiffs  Peterson  and 
Johnson  against  John  H.  Lewis,  state  engi- 
neer, to  require  defendant  as  such  officer  to 
make  and  deliver  to  the  petitioners  and  to 
the  county  court  of  Clatsop  county,  Or.,  a 
final  estimate  of  the  work  done  by  them,  and 
the  value  thereof,  under  their  contract  with 
the  county  of  December  18,  1914,  for  the 
construction  of  a  certain  county  road  there- 
in extending  from  the  city  of  Astoria  to  tbe 
west  line  of  Columbia  county.  The  alterna- 
tive writ  asserts  tbe  following  facts:  The 
contract  provided  that  the  work  should  be 
done  according  to  the  plans,  specifications, 
and  schedule  of  rates,  prices,  and  maps  of 
the  road  which  were  prepared  by  tbe  state 
highway  engineer,  and  that  all  tbe  work 
thereunder  should  be  done  under  the  super- 
vision of  the  field  engineer  selected  by  tbe 
state  highway  engineer;  the  woric,  however, 
to  be  approved  and  accepted  by  the  latter. 
Tbe  contract  further  provided  that  paj^ment 
for  the  work  done  by  the  contractors  should 
be  by  warrants  of  Clatsop  county  Issued  up- 
on vouchers  of  the  state  highway  engineer 
approved  by  the  county  court,  out  of  any 
money  on  hand  from  the  sale  of  its  perma- 
nent road  bonds,  or  after  January  1,  1915, 
by  warrants  drawn  on  the  general  fund  of 
that  county.  Further  provision  was  made 
for  the  making  of  partial  payments  during 
the  progress  of  the  work  upon  estimates  of 
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tbe  engineer  In  Immediate  charge  thereof, 
and  tbe  contract  contained  the  following: 

"T%e  state  highway  engineer  shall,  as  soon 
as  practicable  after  the  completion  of  this  con- 
tract, make  a  final  estimate  of  the  amount  of 
work  done  thereunder,  and  the  value  of  such 
work,  and  Clatsop  county  shall,  at  the  expira- 
tion of  35  days  from  and  after  such  estimate  is 
so  made,  and  is  approved  by  the  county  court  of 
Clatsop  county,  pay  die  entire  sum  so  found 
to  be  due  hereunder  after  deducting  therefrom 
all  previous  payments  and  all  amounts  to  be 
retained  under  the  provisions  of  this  contract. 
All  prior  partial  estimates  and  payments  shall 
be  subject  to  correction  in  the  final  estimate 
and  payment" 

The  road  referred  to  is  one  which  was  con- 
strncted  by  the  county  mentioned  with  funds 
derived  from  the  issue  and  sale  of  Its  bonds 
under  chapter  103,  General  Laws  of  Oregon 
for  1913,  pnrsuant  to  the  vote  of  tbe  tax- 
payers of  tbe  county.  The  county  court  re- 
quested tbe  assistance  of  the  state  highway 
engineer  in  tbe  matter  of  tbe  construction 
of  the  road  under  tbe  terms  of  chapter  339, 
General  Laws  of  1913,  p.  663,  providing  for 
tbe  appointment  and  prescribing  the  duties 
of  tbe  state  highway  engineer.  Tbe  contract 
was  executed  pursuant  to  such  arrangement 
The  contractors  began  tbe  work  thereunder 
soon  after  its  execution,  and,  except  for  tem- 
iwrary  suspensions,  prosecuted  the  same  un- 
til September  4,  1914,  when  it  was  finished. 
According  to  tbe  terms  of  tbe  contract,  the 
field  engineer  in  charge  of  the  work  fur- 
nished tbe  contractors  with  preliminary  es- 
timates from  time  to  time  during  the  prog- 
ress of  tbe  work.  Based  upon  these  esti- 
mates, tbe  contractors  were  paid  Installments 
from  time  to  time;  tbe  theory  of  the  con- 
tract being  that,  after  the  completion  of  the 
work,  tbe  state  highway  engineer  himself 
should  give  to  tbe  contractors  a  final  esti- 
mate showing  the  amount  of  work  done  and 
the  value  thereof,  correcting  all  errors  In  tbe 
preliminary  computations  in  order  to  deter- 
mine the  balance  due  the  contractors.  Tbe 
state  highway  engineer  performed  tbe  duties 
of  tbe  engineer  under  the  terms  of  tbe  con- 
tract, which  were  requested  by  the  county 
court,  until  May  22,  1915.  Thereafter  they 
were  iierformed  by  a  chief  deputy  state  en- 
gineer untU  August  27,  1915,  when  the  high- 
way commission  passed  an  order  purporting 
to  relieve  the  defendant  of  all  duties  and 
responsibilities  in  connection  with  the  high- 
way work  of  the  state  of  Oregon.  There- 
upon the  appointment  of  the  chief  deputy 
state  engineer  was  revoked  by  tbe  state  en- 
gineer. 

Tbe  petition  for  tbe  writ  alleges  that  chap- 
ter 837  of  the  General  Laws  of  1915  imposed 
upon  the  state  engineer,  an  elective  oflScer, 
tbe  duties  previously  performed  under  the 
contract  and  law  by  the  state  highway  en- 
gineer by  virtue  of  chapter  339,  General  Laws 
of  1913,  and  that  tbe  former  is  tbe  only  offi- 
cer or  person  authorized  by  law  or  tbe  con- 
tract to  make  such  final  estimate;  further, 
that  although  more  than  80  days  have  elaps- 
ed since  fbe  date  of  tbe  completion  of  tbe 


work,  the  state  engineer  has  failed  and  re- 
fused to  make  or  deliver  to  tbe  contractors, 
or  to  the  county  court  of  Clatsop  county,  the 
final  estimate  made  necessary  by  tbe  contract 
before  tbe  contractors  can  enforce  any  claim 
for  final  settlement  against  tbe  county.  Tbe 
defendant  demurred  to  tbe  writ  upon  the 
ground  that  it  does  not  state  facts  sufBdent 
to  constitute  a  cause  of  action. 

Harrison  Allen  and  Griffith,  Lelter  &  Al- 
len, all  of  Portland,  for  plaintiffs.  G.  W.,  Al- 
len, of  Portland,  for  defendant  O.  L.  Mc- 
Nary  and  John  H.  McNary,  both  of  Salem, 
amlcl  curiffi. 

BEIAN,  J.  (after  stating  tbe  facta  as  above). 
[1]  It  Is  claimed  by  defendant  that  tbe  high- 
way commission  by  an  order  relieved  the 
state  engineer  of  all  duties  and  responsibil- 
ities in  connection  with  the  highway  work, 
and  provided  that  It  should  be  done  by  I.  E. 
Ciintlne,  chief  deputy  state  engineer.  On  ac- 
count of  the  action  taken  by  tbe  conunisslon, 
the  state  engineer  endeavors  to  assume  a 
neutral  attitude  In  the  premises.  Counsel 
have  appeared  as  amid  curUe,  made  oral 
argument  in  tbe  Interest  of  the  highway  com- 
mission, and  also  filed  a  brief.  The  Interest* 
of  tbe  commission  should  be  considered  to 
the  same  extent  as  though  It  were  a  party 
to  this  cause.  It  Is  contended  by  the  petition- 
ers that  under  chapter  339,  Laws  of  1913, 
tbe  duties  to  be  performed  by  tbe  state  en- 
gineer are  separate  and  distinct  from  those 
which  that  act  requires  him  to  perform  In 
connection  with  tbe  state  highway  commis- 
sion; that  he  Is  authorized  and  required  by 
law  to  act  for  the  various  counties  of  tbe 
state  in  the  capacity  of  an  engineer  in  the 
matter  of  road  construction ;  that  he,  having 
been  substituted  for  the  state  highway  en- 
gineer. Is  tbe  only  officer  recognized  by  the 
law  or  tbe  contract  to  perform  these  func- 
tions. It  is  suggested  on  behalf  of  tbe  de- 
fense that  tbe  plaintiffs  are  not  entitled  to 
tbe  benefit  of  tbe  writ  for  tbe  reason  that  the 
duty,  If  it  exists.  Is  a  contractual  one  and 
not  imposed  by  law. 

[2]  The  writ  lies  to  compel  the  perform- 
ance of  an  act  which  the  law  imposes  as  a 
duty  resulting  from  an  office,  trust,  or  sta- 
tion. Whenever  tbe  law  gives  power  to  or 
Imposes  an  obligation  on  a  particular  person 
to  do  some  particular  act  or  duty,  and-  pro- 
vides no  other  specific  remedy  for  the  per- 
formance thereof,  the  writ  will  issue.  Du- 
ties of  this  kind  need  not  be  specifically  stat- 
ed In  tbe  law.  If  they  are  Imposed  by  im- 
plication from  a  fair,  reasonable  construc- 
tion of  tbe  law.  It  Is  sufficient.  It  Is  not  nec- 
essary that  they  be  imposed  by  law  on  the 
individual  in  question,  provided  he  has  put 
himself  in  tbe  position  from  which  by  law 
the  duties  accrue.  Merrill,  Mandamus,  §  13. 
By  the  same  authority  (section  16),  since  the 
object  of  tbe  writ  is  to  enforce  duties  creat- 
ed by  law,  it  will  not  lie  to  enforce  private 
contracts,  unless  it  is  extended  to  such  cases 
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by  statutory  enactment  Where,  however,  a 
contract  involreB  an  official  duty,  tbe  rule  Is 
otherwise,  since  that  Is  one  of  tbe  grounds 
for  the  Issuance  of  the  writ. 

[3-S]  It  Is  maintained  by  counsel  In  behalf 
of  the  highway  commission  that  the  chief 
deputy  state  engineer  is  an  Independent  offi- 
cer, upon  whom,  if  any  one,  the  alleged  duty 
rests.  These  questions  require  a  construc- 
tion of  the  statutes  of  1913  and  1915.  First 
What  were  the  duties  of  the  highway  en- 
gineer In  the  premises,  under  tbe  provisions 
of  the  act  of  19137  As  we  go  along  it  will  be 
well,  in  the  same  coimectlon,  to  note  to  some 
extent  the  general  purpose  and  scope  of  the 
act  In  order  to  keep  in  mind  the  legislative 
object  and  intent  The  title  indicates  that 
its  objects  and  purposes  are:  (1)  To  create 
a  state  highway  commission,  defining  the  du- 
ties thereof,  and  making  provision  for  the 
payment  of  expenses  while  engaged  in  the 
performance  of  such  duties;  (2)  to  create 
the  office  of  state  highway  engineer,  provide 
for  the  appointment  of  such  officer,  prescribe 
his  duties,  fix  his  salary,  provide  for  tbe  con- 
duct of  subordinates  in,  and  payment  of  ex- 
penses of,  bis,  office;  (S)  to  prescribe  the 
duties  of  the  county  courts  and  other  county 
officials  tn  relation  to  the  purposes  of  the 
act;  (4)  to  provide  for  the  creaticm  of  a 
state  highway  fund,  the  levying  of  a  tax  to 
create  tbe  same,  and  tbe  use  and  disburse- 
ments thereof;  (5)  to  provide  for  tbe  em- 
ployment of  convicts  on  roads;  and  (Q)  to 
make  an  appropriation  for  carrying  out  the 
purposes  of  the  act  By  this  chapter  the 
state  highway  commission  is  created,  and 
provision  is  made  for  the  appointment  of  a 
state  highway  engineer  who  shall  be  versed 
in  sdentiflc  road  construction.  Viewing  this 
statute  from  a  general  standpoint,  it  appears 
that  a  scheme  was  inaugurated  for  the  con- 
struction of  roads  by  the  state  and  its  conn- 
ties  working  in  unison,  in  order  that  state 
and  coimty  roads  may  eventually  connect  and 
form  a  continuous  highway.  In  order  to  ac- 
complish this,  the  act  provides  that  the 
state  highway  engineer  shall  render  assist- 
ance to  the  several  county  courts  and  high- 
way officers  in  promoting  highways  and  in 
the  improvement  and  construction  of  roads. 
As  a  matter  of  reciprocity,  it  enjoins  upon 
the  latter  and  other  county  highway  officers 
tbe  duty  of  furnishing  the  former,  upon 
his  written  request,  with  all  available  in- 
formation in  connection  with  the  building 
and  maintenance  of  public  highways  and 
bridges  in  their  respective  localities.  See  sec- 
tion 7.  Section  4  of  the  act  directs  that  the 
engineer  shall  act  in  an  advisory  capacity  to 
the  county  couirts  of  the  difterant  counties  in 
the  matter  of  road  construction  and  mainte- 
nance whenever  requested  so  to  do.  This 
section  further  spedflcally  provides: 

"Upon  request  of  tbe  county  court  of  any 
county  said  engineer  shall  furnish  specifications 
for  any  piece  of  proposed  road  construction  in 
sucti  county  upon  being  furnished  the  necessary 
information  and  data  to  enable  him  to  prepare 


such  specifications ;  and  such  specifications  shall 
be  80  famished  free  of  all  costs  to  such  county." 

Tbe  latter  part  of  section  6  is  as  follows; 

"Said  engineer  may  be  consulted  at  all  rea- 
sonable times  by  the  county  officers  having  car* 
and  authority  over  highways,  culverts  and  bridg- 
es, and  shall  advise  such  officers  relative  to  the 
construction,  repair,  alteration  or  maintenance 
of  the  same,  and  snail  furnish  such  other  in- 
formation and  advice  as  may  be  requested  by 
persons  interested  in  the  construction  or  main- 
tenance of  public  highways,  and  he  shall  at  all 
times  lend  his  aid  in  encouraging  and  promoting 
highway  improvements  throughout  the  state. 
Said  engineer  shall  co-operate  with  all  highway 
officers,  and  shall  assist  county  authorities  in 
all  matters  pertaining  to  the  construction  of 
roads  when  called  upon  to  do  so  by  the  county 
court" 

Separate  and  apart  from  the  duties  of  the 
engineer  relating  to  the  construction  of  state 
roads,  and  the  like,  as  prescribed  by  tbe  state 
highway  commission,  it  Is  plain  that  the  Leg- 
islature imposed  upon  that  officer  the  duty 
of  furnishing  plans  and  speddcatlons  for 
proposed  road  construction,  upon  the  request 
of  the  proper  county  court,  and  necessary  in- 
formation and  data  therefor.  Such  plans, 
etc.,  are  to  be  kept  on  file  in  his  office.  By 
the  terms  of  the  statute  this  assistance  is  to 
be  rendered  "free  of  all  costs  to  such  coun- 
ty." The  engineer  is  directed  by  law  to  ad- 
vise such  officers  relative  to  the  construction 
or  maintenance  of  highways  and  bridges 
and  to  furnish  such  other  information  and 
advice  as  may  be  requested  by  "persons  in- 
terested" in  such  work.  It  would  seem  that 
persons  constructing  a  highway  pursuant  to 
a  contract  with  a  county  would  certainly  be 
interested  in  such  undertaking  within  the 
meaning  of  the  statute.  Evidently  tbe  law- 
makers believed  that  the  information  and  ad- 
vice provided  for  would  avail  nothing  unless 
in  case  of  road  contracts  it  were  extended 
to  the  contractor  and  carried  ont  in  the  con- 
struction of  the  thoroughfare.  Not  only  is 
the  engineer  to  advise,  but  section  6  imme- 
diately specifies  that  he  shall  co-operate  with 
and  assist,  county  authorities  in  such  mat- 
ters when  called  upon  to  do  so,  following  the 
policy  initiated  by  the  federal  government 
in  superintending  the  construction  of  certain 
county  roads  as  samples.  The  law  does  not 
contemplate  mere  casual  advice  by  the  engi- 
neer, but  rather  that  be  shall  on  appropriate 
occasions  act  in  an  advisory  capacity  in 
building  public  county  roads  to  an  extent 
sufficient  to  carry  into  execution  the  plan 
which  be  has' made.  It  provides  for  render- 
ing valuable  aid  to  counties  in  the  improve- 
ment of  public  roads  with  the  apparent  ob- 
ject of  attaining  a  symmetrical  system  of 
highways.  An  annual  tax  is  ordained  to  be 
levied  and  an  appropriation  made  to  eflTect 
the  purpose  of  the  law.  In  consonance  with 
the  spirit  and  letter  of  the  statute,  the  high- 
way engineer  made  plans,  spedflcations,  and 
estimates  for  the  work  which  were  embraced 
in  and  made  part  of  tbe  contract  with  the 
plaintiffs,  by  the  terms  of  which  under  the 
law  that  official  was  made  the  arbiter  of  tbe 
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-work  In  the  first  Instance.  In  short,  pnrsnant 
to  the  statute,  he  assnmed  the  duties  of  engi- 
neer in  the  construction  of  the  highway. 

In  the  furtherance  of  the  contract  and  the 
carrying  out  of  the  purpose  of  the  act,  that 
law  Imposes  the  duty  upoa  the  engineer  to 
provide  laformatlon  for  the  contractor  and 
render  assistance  to  the  county  authorities  by 
furnishing  a  final  estimate  of  the  amount  of 
the  work  done  by  the  petitioners  under  the 
contract;  therefore  the  writ  Is  an  appropri- 
ate remedy  to  require  the  proper  officer  to 
perform  such  function.  Wren  v.  Indianapo- 
lis, 96  Ind.  206 ;  Conn  t.  Bd.  County  Com'rs, 
161  Ind.  617,  61  N.  B.  1062;  People  ex  rel. 
Peck  T.  BnfTalo  State  Asylum,  8  N.  Y.  Supp. 
886  ;i   State  T.  Holllday,  8  N.  3.  Law.  206. 

[6,  7]  This  brings  us  to  the  difficult  prob- 
lem of  ascertaining  upon  whom  the  duty  men- 
tioned rests.  In  1916,  the  Legislature,  adopt- 
ing a  policy  of  consolidation  of  commissions 
and  offices,  enacted  chapter  337  of  the  Gener- 
al Laws  of  Oregon,  p.  637.  The  title  of  the 
act  is  as  follows: 

"An  act  abolishing  the  office  of  state  highway 
engineer  as  defined  oy  section  8  of  chapter  339 
of  the  Session  Laws  for  1913,  and  tranaferrlae 
and  conferring  the  powers,  duties  and  work  of 
the  state  highway  engineer  upon  the  state  engi- 
neer, and  providing  for  the  appointment  of  a 
deputy  in  the  office  of  the  state  engineer  who 
shall  be  versed  in  scientific  road  congtruction, 
and  fixing  his  compensation." 

Section  1  provides  that  the  office  known  as 
the  state  highway  engineer,  as  defined  by 
.  section  3  of  chapter  339  of  the  Session  Laws 
of  1913  is  hereby  abolished,  and  the  powers, 
duties,  and  work  now  performed  by  the  state 
highway  engineer  shall  be  vested  in  and  plac- 
ed under  the  charge  and  direction  of  the 
state  engineer,  and,  wherever  in  any  law  now 
In  force  in  the  state  of  Oregon  the  name 
"state  highway  engineer"  appears,  it  shall  be 
considered  that  the  name  "state  engineer"  is 
substituted  In  lien  thereof.  Section  2  directs 
that  all  records,  maps,  drafts,  and  furniture 
relating  to  the  work  and  business  of  the  of- 
fice qf  state  highway  engineer  shall  be  trans- 
ferred and  lodged  with  the  state  engineer. 
Section  3  ordains  that  the  chairman  of  the 
state  highway  commission  may  appoint  one 
chief  deputy  in  the  office  of  the  state  engi- 
neer, who  shall  be  versed  in  scientific  road 
construction  and  duly  qualified  to  act  as  such, 
and  who  shall  serve -at  the  pleasure  of  the 
chairman  of  the  state  highway  commission, 
and  whose  duties  shall  be  such  .as  prescribed 
by  the  state  highway  commission.  That  sec- 
tion also  fixes  his  salary  and  provides  for 
expenses. 

Thus  far  there  is  Uttle  difficulty  or  conten- 
tion as  to  die  meaning  of  the  statutes  in  ques- 
tion. Apparently  after  the  drafting  of  the 
original  bill,  by  an  amendment  there  was 
added  to  section  3  of  the  act  the  following : 

"All  work  in  the  department  which  has  here- 
tofore been  in  the  charge  of  the  state  highway 
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engineer  shall  be  under  the  direct  snpervision 
of  said  chief  deputy  state  engineer;  and  such 
additional  deputies  and  assistants  as  the  state 
highway  commission  shall  deem  necessary  in  said 
road  dei»artment,  shall  be  appointed  by  said 
chief  deputy  state  engineer  subject  to  uie  ap- 
proval of  the  chairman  of  the  state  highway 
commission." 

It  is  the  contention  of  the  plaintiffs:  (1) 
That  the  state  engineer  is  the  only  officer 
recognized  by  the  law  or  the  contract  to  per- 
form the  duties  mentioned;  (2)  that  all  that 
portion  of  the  act  of  1916  which  attempts  to 
impose  upon  the  chief  deputy  state  engineer 
the  work  In  the  department  formeiSy  done 
by  the  state  highway  engineer  is  void  under 
section  20  of  article  4  of  the  Constitution,  In 
that  the  act  embraces  a  subject  which  is  not 
included  In  the  title,  namely,  that  having 
reference  to  the  performance  of  the  work  In 
question  by  the  chief  deputy,  who  was  de- 
signed as  a  deputy  for  the  state  engineer  to 
be  answerable  to  blm  in  the  true  sense  of 
that  term.  On  behalf  of  the  commission  It 
is  contended  that: 

"Those  duties  defined  by  the  earlier  law  re- 
main unimpaired,  .bat  the  dnties  whicb  were 
originally  cast  upion  the  state  bighway  engineer 
by  prescription  from  the  state  highway  commis- 
sion are  no  longer  to  be  exercised  by  the  state 
engineer,  but  are  transferred,  by  the  power  of 
chapter  337  of  the  Laws  of  1915,  upon  the  depu- 
ty engineer  became  the  law  requires  Urn  to  l>e 
versed  in  scientific  road  construction." 

In  Its  final  analysis  the  position  taken  in 
opposition  to  plaintlfTs  is  that  the  chief  dep- 
uty state  engineer  is  an  officer  entirely  Inde- 
pendent of  the  state  engineer.  The  latter 
part  of  section  8  quoted  above  is  In  direct 
conflict  with  the  title  of  the  act,  and  U  given 
literal  force,  instead  of  merging  the  office 
of  highway  engineer  with  that  of  state  engi- 
neer, according  to  the  clearly  expressed  leg- 
islative Intent,  the  effect  of  chapter  337  would 
be  merely  to  change  the  title  of  the  state  high- 
way engineer.  Such  provision  Is  not  within 
the  scope  of  the  title  of  the  act  The  title 
of  an  act  defines  its  scope.  It  can  contain  no 
valid  provisions  beyond  the  range  of  the  sub- 
ject there  stated.  Sutherland  on  Stat.  Const. 
§  146.  See,  also.  State  v.  Levy,  147  Paa  919 ; 
State  ▼.  Perry,  151  Pac.  655. 

[8]  We  understand  It  to  be  a  governing 
rule  of  construction  to  give  a  statute  such  a 
meaning,  if  possible,  as  will  render  It  valid 
and  effectuate  the  vrlll  of  the  lawmakers  as 
expressed.  Schaedler  v.  CoL  Contract  Co., 
67  Or.  412,  136  Paa  686;  K.  P.  Ry.  Co.  v. 
Com'rs,.  16  Kan.  694.  It  is  a  rale  of  statu- 
tory construction  that,  where  the  first  sec- 
tion of  a  Btatate  conforms  to  the  obvious 
policy  and  intent  of  the  Legislature,  it  is 
not  rendered  inoperative  by  unconstitutional 
provisions  In  a  later  section  which  do  not 
conform  to  this  policy  and  intent.  In  such 
case  the  later  provision  Is  nugatory  and  will 
be  disregarded.  Article  4,  |  20,  of  the  Con- 
stitution ;  Endllch  on  Interpretation  of  Stat 
f  183 ;  State  v.  Bates,  96  Minn.  110,  104  N. 
W.  709,  118  Am.  St  Rep.  612;  McCormick 
V.  West  Dulnth,  47  Minn.  272,  60  N.  W.  128. 
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The  latter  part  of  section  3  of  chapter  337, 
above  quoted,  is  repugnant  to  article  4,  {  20, 
of  the  Ck>n8titutlon,  which  provides  that: 

"Every  act  shall  embrace  bat  one  subject, 
and  matters  properlj  coonected  therewith,  which 
subjecte  shall  be  embraced  in  the  title.  And  if 
any  subject  shall  be  embraced  in  an  act  which 
shall  not  be  expressed  in  the  title,  such  act  shall 
be  void  only  as  to  so  much  thereof  as  shall  not 
be  expressed  in  the  title."  Clemmensen  v.  Pe- 
terson, 35  Or.  48,  49,  56  Pac.  1015;  Spaulding 
Log.  Co.  V.  Independence  I.  Co.,  42  Dr.  397,  71 
Pac.  132;  Simon  v.  Northup,  27  Or.  505,  40 
Pac.  560,  30  Ia  R.  A.  171. 

Therefore  the  latter  part  of  section  3  does 
not  relieve  the  state  engineer  of  the  duty 
thrust  upon  him  by  the  two  acts,  nor  make 
the  chief  deputy  an  independent  ofScial.  On 
the  other  hand,  it  would  seem  that,  after  two 
years'  experience,  it  was  deemed  wise  by 
the  legislative  branch  of  the  state  govern- 
ment to  so  change  the  modus  operandi  re- 
lating to  the  highway  engineer  as  to  provide 
that  the  work  of  that  officer  should  be  sub- 
ject to  the  supervision  of  another  skilled 
civil  engineer ;  the  object  being  the  centraliz- 
ing of  the  responsibilities  as  recommended  in 
the  message  of  the  governor  appertaining  to 
that  subject,  in  order  to  secure  a  higher 
state  of  efficiency  and  promote  economy. 
That  the  chief  deputy  is  subordinate  to  the 
state  engineer  is  Indicated  by  the  words 
"chief  deputy  state  engineer,"  as  well  as  by 
the  provisions  of  sections  1  and  2  of  the 
later  act  A  "deputy"  is  defined  in  13  Cyc. 
1043,  as  follows: 

"One  appointed  as  the  substitute  of  another, 
and  empowered  to  act  for  him  in  his  behalf  or 
on  his  behalf ;  one  who  is  appointed,  designated 
or  deputed  to  act  for  another;  one  who  occu- 
pieth  In  right  of  another,  and  for  him  regularly 
bis  superior  will  answer ;  one  authorized  by  an 
officer  to  exercise  the  office  or  right  which  the 
officer  possesses,  for  and  in  place  of  the  latter; 
one  who  by  appointment  exercises  an  office  in 
another's  right ;  one  who  exercises  an  office,  etc., 
in  another's  right  having  no  interest  therein,  but 
doing  all  things  in  his  principal's  name,  and  for 
whose  misconduct  the  principal  is  answerable." 

To  the  same  effect  is  3  Words  and  Phrases, 
p.  2008. 

[9]  The  statute  referred  to  Imposes  upon 
the  state  engineer  the  duties  enumerated  In 
chapter  339,  Laws  of  1913.  That  official  is 
responsible  to  the  state  and  parties  coming 
within  the  terms  of  the  act.  The  chief  dep- 
uty state  engineer  is  answerable  to  his  su- 
perior. "No  man  can  serve  two  masters." 
Any  other  arrangement  In  the  premises 
would  naturally  lead  to  chaos  and  produce 
confusion.  The  state  engineer  cannot  be  re- 
lieved of  the  trust  reposed  in  him  by  the 
statute,  except  by  the  expressed  will  of  the 
lawmakers,  and  the  order  of  the  highway 
commission  of  August  27,  1915,  did  not  hare 
tiiat  effect  Legislative  jMwer  cannot  be  del- 
egated to  a  commission.  Const  art  4,  |  1; 
Sutherland  on  Stat.  Const.  (2d  Ed.)  |  93; 
State  V.  Orange,  60  N.  J.  Law,  111,  36  Atl. 
707. 

[10]  The  determination  of  whether  or  not 
a  road  is  completed,  and  the  amount  due  for 


the  construction  thereof.  Is  as  much  the  car- 
rying into  execution  of  the  statute  as  the  en- 
forcement of  any  of  Its  other  provisions. 
Roads  cannot  be  constructed  without  com- 
pensation. 

It  being  the  statutory  duty  of  the  state  en- 
gineer to  furnish  the  required  certificate  and 
information,  the  plaintiffs  are  entitled  to  the 
relief  prayed  for;  otherwise  they  might  be 
remediless  and  justioe  be  defeated. 

It  follows  that  the  demurrer  to  the  writ 
must  be  overruled,  and  It  Is  so  ordered. 

EAKIN,  J.,  did  not  sit 

On  Petition  for  Rehearing. 

BEAN,  J.  The  petition  for  rehearing  sng- 
gests  a  further  ruling  as  to  the  working 
force  of  chapter  339,  Laws  of  1913,  as  amend- 
ed by  chapter  337,  Laws  of  1916.  The  "state 
engineer"  being  substituted  for  the  "state 
highway  engineer"  by  the  later  act  there 
can  be  no  question  but  that  all  the  duties 
coming  within  the  purview  of  the  statute 
would  devolve  upon  the  state  engineer,  and 
for  this  reason  the  enactment  of  1915  pro- 
vides the  assistance  of  a  deputy  for  that  of- 
ficial. It  also  subjects  the  state  engineer  to 
the  duty  of  responding  to  the  requisitions  of 
the  highway  commission  in  the  matter  of  the 
construction  of  state  roads.  These  addition- 
al explanations  cover  all  the  Interrogatories 
submitted  by  the  petition,  in  so  far  as  they 
pertain  to  the  issues  raised  in  this  proceedi 
Ing. 

Other  points  are  ably  argued,  but  are  not 
Involved  In  the  litigation,  so  as  to  authorize 
this  court  to  adjudicate  the  same.  With  this 
explanation,  a  rehearing  will  be  denied. 

EAKIN,  J.,  took  no  part  in  the  considera- 
tion of  this  case. 


078  Or.  503) 
EVANHOFF  ▼.  STATE  INDUSTRIAL  AGO. 
COMMISSION  et  ah 

(Supreme  Court  of  Oregon.     Dec.  28,   1915.) 

1.  Injunction  <s=»28— Workmen's  Comfkn- 
BATioN  Act — Tbial  by  Jtjby. 

The  enforcement  of  the  Workmen's  Com- 
pensation Act  (Laws  1913,  p.  188),  will  not  be 
enjoined  at  the  suit  of  an  injured  servant  on  the 
ground  that  the  State  Industrial  Accident  Com- 
mission and  the  state  treasurer  threatened  to 
deprive  him  of  the  right  to  a  trial  by  jury,  and 
wrongfully  claimed  power  to  determine  the 
amount  he  might  recover,  since,  even  if  his  al- 
legations as  to  the  unconstitutionaUty  of  the  act 
were  well  taken,  he  could  test  their  authority 
by  bringing  his  action  either  at  common  law,  or 
under  the  Emnloyers'  Liability  Act 

[Ed.  Note.— For  other  cases,  see  Injtmction, 
Cent.  Dig.  §§  62-65 ;   Dec.  Dig.  <S=>28.] 

2.  States  «=>168%  —  Pabties  —  Sorr  bt 
Taxpatee— Payment  of  Salaries— Indus- 
TRIAL  Accident  CoifuissioN. 

The  only  ground  permitting  the  suit  was 
that  plaintiff  was  a  taxpayer  of  the  state,  and 
that  by  the  unlawful  expenditure  of  moneys  ap- 
propriated for  salaries  and  claims  under  the  pro- 
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TlsioDs  of  the  act,  Ms  financial  burdens  might 
be  increased. 

[Ed.  Note.— For  other  eases,  see  States,  Dee. 
Dig.  <S=al68%.] 

8.  Statdtks  <S=114— TiTtE  or  Act— Consti- 

TCTIONAl,  PbOVISIONB   —   WOBKKEN'S   CoM- 

FBitaATioN  Act. 

The  Workinen's  Compensation  Act,  entitled 
"An  act  creating  the  State  Industrial  Accident 
Commission  and  providing  an  industrial  acci- 
dent fund,"  an  appropriation  for  such  fund,  pro- 
Tiding  for  the  administration  of  the  terms  of 
the  act.  for  the  collection  and  disbursement  of 
funds  for  the  compensation  of  workmen,  pre- 
scribing the  duty  of  employers  and  workmen 
subject  to  the  act,  providing  penalties  for  a  vi- 
olation of  its  terms,  and  abolishing,  in  certain 
cases,  the  defenses  of  assumption  of  risk,  con- 
tributory negligence,  and  negligence  of  fellow 
servants  in  actions  for  personal  injury  and 
death,  does  not  violate  the  constitutional  re- 
quirement that  every  act  embrace  but  one  sub- 
ject, which  shall  be  expressed  in  its  title. 

[EJd.  Note.— For  other  cases,  see  Statutes, 
Cent  IMg.  §§  145,  147-149;  Dec.  Dig.  «=»114.] 

4.    COKSTITtTTIONAL  LiAW   «=S>80— MASTER   AND 

Skbvart  €=16%,  New,  vol.  16  Key-No.  Se- 
ries—Judicial  POWEB  —  Encboachhbnt  bt 

LiSOlaLATUBE. 

Such  act,  creating  a  State  Industrial  Acci- 
dent Comndssion,  composed  of  three  commis- 
sioners charged  with  the  administration  of  the 
act,  does  not  contravene  Const,  art.  3,  |  1.  de- 
claring that  the  powers  of  government  shall  be 
divided  into  three  separate  departments,  the 
legislative,  the  executive,  including  the  admin- 
istrative, and  the  judicial,  and  that  no  ofBcer 
of  any  department  shall  exercise  the  functions 
of  another. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
ul  Law,  Cent.  Dig.  K  1^,  143-147;  Dec  Dig. 
<8=»80.] 

6.  CoKSTiTunoNAL  Law  €=980— Master  and 
Servant  «=»16%,  New,  voL  16  Key-No.  Se- 
ries— Judicial  Powers  —  Constitutional 
Provisions— Industrial  Accident  Board. 
Under  Const,  art.  7,  }  1,  as  amended  in 
1911,   the   Legislature  was  authorized  to  con- 
fer judicial  powers  upon  the  State  Industrial 
Accident    Commission    created    by    Worlunen's 
Compensation  Law,  since  under  the  amendment 
the  Legislature  or  the  people  may  confer  judicial 
powers  upon  any  tribunal  selected,  so  long  as 
the  different  departments  of  government  are  not 
made  to  encroach  on  each  other. 

[Ed.  Note. — For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  f§  140,  143-147 ;  Dec.  Dig. 
«=980.1 

6.  Constittttionai,  Law  «=»313,  S2S— Rioht 
10  Justice— Dub  Process  of  Law— Work- 
men's Compensation  Act— Trial  by  Jury. 
Workmen's  Compensation  Act  providing  a 
system  of  actual  voluntary  insurance  for  injured 
workmen  and  creating  a  State  Industrial  Acci- 
dent Commission  to  administer  its  provisions, 
does  not  violate  Const  art  1,  |  10,  declaring 
that  no  court  shall  be  in  secret,  but  justice  shall 
be  administered  openly,  and  that  every  man  shall 
have  remedy  by  due  course  of  law  for  injury  to 
his  person,  etc.,  nor  Const  U.  S.  Amend.  l4, 
I  1,  declaring  that  no  one  shall  be  deprived''of 
property  without  due  process  of  law.  on  the  the- 
ory tbat  the  act  attempts  to  establish  a  court 
for  the  trial  of  causes  without  a  jury,  and  to 
compel  employers  and  employes  to  adjust  their 
grievances  without  their  consent  since  the  act 
leaves  both  the  employer  and  the  employ^  free 
to  accept  or  reject  its  provisions. 

[Ed.  Note. — For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  ({  933,  950-963 ;  Dec.  Dig. 
<S=313,  328.] 


7.  Master  and  Servant  ®=>87^,  New,  voL 
16  Key-No.  Series— Workmen's  Compensa- 
tion Act— Constitutionality. 

Such  act  is  not  unconstitutional  because 
requiring  the  employ^  to  elect  <it  the  time  of  his 
employment  and  in  advance  of  any  injury, 
whether  he  will  come  under  its  terms,  and  pro- 
viding that  if  he  voluntarily  chooses  to  come 
under  its  terms,  he  waives  any  other  remedy, 
since  the  act  merely  proposes  to  employers  and 
employes  an  accident  and  life  insurance  scheme 
in  lieu  of  litigation,  which  noncompulsory  fea- 
ture eliminates  the  objection  of  its  unconstitu- 
tionaUty. 

8.  Statutes  «=»119— Salary  or  Public  Of- 
ncEBS— Form  and  Contents  of  Act. 

Workmen's  Compensation  Act,  creating  a 
State  Industrial  Accident  Commission  composed 
of  three  commissioners,  appointed  for  terms  of 
four  years  at  an  annual  salary  of  $3,600,  pay- 
able from  the  accident  fund  provided  by  the 
act,  does  not  violate  Const  art  9.  f  7,  declaring 
that  laws  making  appropriations  tor  the  salaries 
of  public  oflScers  and  current  expenses  of  the 
state  shall  contain  provisions  upon  no  other  sub- 
ject, since  it  is  not  an  appropriation  bill  in  the 
sense  that  bills  providing  for  general  current 
expenses  or  salaries  of  constitutional  officers  are 
such,  especially  in  view  of  the  c<mstruction  fol- 
lowed and  acquiesced  in  by  the  Legislature,  and 
of  the  disorganization  of  public  business  and  de- 
struction of  private  pecuniary  rights  which 
would  follow  a  declaration  of  its  unconstitution- 
ality. 

[EH.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  »  164-167 ;  Dec  Dig.  <8=>119.J 

9.  Constitutional  Law  ®=>48  —  CoNsnro- 

TIONALITY  OF  STATUTE— CONSTRUCTION. 

A  Statute  will  not  be  held  unconstitutional 
where  a  reasonable  doubt  exists  as  to  its  in- 
validity. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  {  46;  Dec  Dig.  «=348; 
Statutes,  Cent  Dig.  §  56.] 

10.  Statutes  «=»15— Amendment  —  Reading 
— Constitutional  Pbovisions. 

Const  art.  4,  {  19,  requiring  bills  to  be 
read  by  sections  on  three  several  days  in  each 
house  does  not  require  the  whole  of  a  bill,  as 
amended  during  its  progress  through  the  Legis- 
lature, to  be  so  read. 

[Ed.  Note.— For  other  eases,  see  Statutes, 
Cent  Dig.  ${  12,  13;  Dec  Dig.  <$=>15.] 

Burnett  Ji  dissenting  in  part 

In  Banc  Appeal  from  Circnit  Court  Mar- 
ion County;    William  Galloway,  Judge. 

Suit  in  equity  by  George  Evonhoff  against 
the  State  Industrial  Accident  Commission 
and  others,  to  enjoin  the  enforcement  of  the 
Workmen's  Compensation  Act  Decree  for 
defendants,  and  plaintiff  appeals.    AiDrmed. 

This  Is  a  suit  in  equity  to  enjoin  the  en- 
forcement of  chapter  112,  Laws  of  1913,  gen- 
erally known  as  the  Workmen's  Compensa- 
tion Act.  In  the  complaint  it  Is  alleged  that 
plaintiff  is  a  subject  of  the  king  of  Bulgaria, 
but  is  a  resident  freeholder  and  taxpayer  of 
the  state  of  Oregon.  The  complaint  then  al- 
leges that  be  has  a  good  cause  of  action 
against  the  Bridal  Veil  Lumber  Company 
for  damages  for  personal  injuries  sustained 
by  him  while  in  Its  employ,  and  sets  forth  in 
detail  the  facts  constituting  such  cause  of 
action  with  all  the  particularity  which  could 
be  required  In  an  action  for  damages  against 
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said  coriKtratloii,  averring  that  he  has  there- 
by been  damaged  in  the  sum  of  $15,000.  It 
la  further  alleged: 

"The  State  Industrial  Accident  Commissioii 
wrongfully  professes  to  have  power  and  author- 
it}'  to  deprive  plaintiff  of  his  right  of  action  or 
to  a  civil  trial  in  the  said  cause,  and  wrongfully 
professes  to  have  power  and  authority,  and  is 
threatening  to  and  will,  unless  restrained  by 
this  court,  deprive  this  plaintifE  of  his  right  of 
trial  of  said  cause  of  action  before  a  jury  or 
before  any  of  the  established  circuit  courts  of 
the  state  of  Oregon,  more  especially  before  the 
circuit  court  of  the  state  of  Oregon  otlierwiso 
having  jurisdiction  thereof,  and  wrongfully  pro- 
fesses to  have  power  and  authority  to  determine 
the  amount  which  plaintiff  shall  receive  in  pay- 
ment by  reason  of  said  injuries,  and  to  cause 
t>lainti&  to  accept  from  said  State  Industrial 
Accident  Commission  a  sum  which  it  may  see 
fit  to  award  plaintiff  in  full  and  complete  dis- 
charge and  satisfaction  of  all  of  his  claims  aris- 
ing from  the  matter*  herein  alleged,  and  that 
the  said  State  Industrial  Accident  Commission 
bases  its  claim  upon  and  in  virtue  of  an  act, 
to  wit,  House  Bill  No.  27.  entitled,  'An  act 
creating  the  State  Industrial  Accident  Commis- 
sion and  providing  an  industrial  accident  fund, 
making  an  appropriation  for  such  fund  and 
providing  for  uie  administration  of  the  terms 
of  this  act,  providing  for  the  collection  and  dis- 
bursement of  funds  for  the  benefit,  compensa- 
tion and  care  of  workmen,  prescribing  the  duties 
of  employers  and  workmen  subject  to  this  act, 
and  providing  penalties  for  a  violation  of  the 
terms  of  this  act,  and  abolishing  in  certain  cases 
the  defenses  of  assumption  of  risk,  contributory 
n^ligence  and  the  negligence  of  a  fellow  serv- 
ant in  actions  for  personal  injury  and  death,' 
filed  in  the  office  of  the  secretary  of  state  of  the 
state  of  Oregon,  February  26,  1913,  and  acts 
amendatory  thereto  and  thereof  •  •  •  Xhos. 
B.  Kay,  as  state  treasurer  of  the  state  of  Oregon, 
wrongfully  and  without  right  professes  and 
claims  to  be  empowered  by  the  said  act  to  pay, 
and  unless  restrained  by  an  order  of  this  court 
will  pay,  to  each  of  the  said  commissioners  con- 
stituting the  State  Industrial  Accident  Com- 
mission the  sum  of  $3,600  a  year  each  as  salary 
for  their  acts  as  such,  and  wUl  make  such  pay- 
ments out  of  a  fund  purported  to  be  created  by 
and  referred  to  in  said  act;  and,  further,  tho 
said  state  treasurer  claims  and  asserts  power 
and  authority  to  pay,  and  unless  restrained  by 
order  of  this  court  will  pay,  out  of  such  funds 
divers  sums  of  money  for  all  and  every  of  tho 
various  purposes  set  forth  in  said  act,  and 
wrongfully  and  without  right  asserts  power  and 
authority  to  pay,  and  unless  restrained  by  order 
of  this  court,  will  pay,  out  of  said  fund  such 
sums  of  money  as  the  commission  above  named 
may  see  fit  to  allow  to  various  and  numerous 
injured  workingmen,  and  b^  such  payment  the 
said  state  treasurer  will  divert  large  sums  of 
money  collected  as  taxes  to  the  payment  of  the 
various  sums  designated  in  said  act.    •    •    • 

"The  acts  of  the  defendants  State  Industrial 
Accident  Commission  and  Thos.  B.  Kay.  state 
treasurer  of  the  state  of  Oregon,  in  enforcing 
the  said  legislative  enactment  known  as  and 
called  the  Workmen's  Compensation  Act  of  Or- 
egon, are,  and  each  of  them  is,  wrongful  and  un- 
lawful in  this :  That  the  said  act  (Session  Laws 
of  Oregon  191S,  page  188).  filed  in  the  office 
of  the  Secretary  of  State,  February  25,  1918, 
commonly  known  as  and  called  the  Oregon 
Workmen's  Compensation  Act,  is  unconstitu- 
tional and  void  and  confiicts  with  the  provisions 
of  the  Constitution  of  the  state  of  Oregon,  as 
well  as  the  Constitution  of  the  United  States 
in  the  following  particulars,  to  wit:  (1)  It 
vests  judicial  powers  and  functions  in  an  admin- 
istrative and  executive  board,  to  wit,  the  Ore- 
gon Industrial  Accident  Commission,  and  there- 
by attempts  to  combine  judicial  and  executive 


functions  in  violation  of  section  1.  article  3,  of 
the  Constitution  of  Oregon.  (2)  It  arbitrarily 
fixes  a  limit  on  sums  to  be  allowed  for  personal 
injuries,  and  thereby  passes  judgment  by  legis- 
lative enactment  on  the  amount  wliich  any 
injured  person  falling  within  its  purview  may 
recover,  and  is  violative  of  section  1,  art.  3,  of 
the  Constitution  of  Oregon  in  that  the  Legisla- 
ture, by  fixing  such  judgments,  attempts  to  and 
did  exercise  judicial  powers.  (3)  It  is  not  with- 
in the  police  powers  of  the  state.  (4)  It  pro- 
vides a  system  of  awards  haaed  upon  sociological 
reasons,  and  disregards  the  individual  and  per- 
sonal right  of  an  injured  employe  to  recover 
such  injuries,  and  thereby  violates  section  10, 
art  1,  and  section  17,  art.  1,  of  the  Oregon  Con- 
stitution. (5)  It  imposes  taxes  which  are  gener- 
al throughout  the  state.  Such  act  has  not  been 
ratified  by  the  voters  of  the  state  at  a  general 
election,  as  provided  in  section  la.  art.  9.  of  the 
Constitution  of  Oregon  as  amended  by  laws  of 
1911,  at  page  9,  and  therefore  is  not  in  force. 
(6;i  It  violates  subdivision  3,  {  23,  art.  4,  in 
this:  Section  32  of  the  said  act  attempts  to 
provide  and  regulate  a  special  practice  in  courts 
of  justice.  It  further  violates  subdivision  10 
of  section  23,  art.  4,  of  the  Constitution  of  the 
state  of  Oregon,  in  that  it  purports  to  and 
provides  for  the  assessment  and  collection  of 
taxes  for  state  purposes,  and  is  a  special  act 
on  both  the  subjects  herein  specified.  (7)  It 
violates  the  Constitution  of  Oregon  at  section  7 
of  article  9,  in  this:  It  creates  public  offices 
and  makes  appropriations  for  the  salaries  of 
the  officers  therein  designated  and  other  current 
expenses  of  the  state,  and  embraces  subjects 
other  than  those  relating  to  the  salaries  of  such 
officers  and  the  current  expenses  of  the  state. 
In  addition  to  such  subjects,  it  purports  to  and 
does  embrace  acts  on  the  following  subjects: 
(a)  Creating  the  State  Industrial  Accident 
Commission;  (b)  providing  an  industrial  ac- 
cident fund ;  (c)  making  an  appropriation  for 
such  fund ;  (d)  providing  for  the  administra- 
tion of  the  terms  of  the  act;  (e)  providing  for 
the  collection  and  disbursement  of  funds  for  the 
benefit,  compensation,  and  care  of  workmen ; 
(f)  prescribes  the  duties  of  employers  and  work- 
men subject  to  the  act;  (g)  provides  penalties 
for  violations  of  the  terms  of  the  act ;  (h)  abol- 
ishes certain  defenses  in  certain  cases;  (i)  at- 
tempts to  regulate  rights  where  injuries  to  a  la- 
boring man  are  caused  by  third  persons;  (j) 
provides  a  system  of  appeals  and  regulates  prac- 
tice thereon.  (8)  It  vests  judicial  power  in  the 
State  Industrial  Accident  Commission  without 
providing  for  a  jury  trial  before  it,  and  at- 
tempts to  make  its  decisions  binding  unless  ap- 
pealed from,  and  thereby  deprives  injured  la- 
borers of  their  right  of  jury  trial  in  civil  cases, 
and  is  violative  of  section  17,  art  1,  section  la, 
art.  1,  and  section  10,  art.  8,  of  the  Constitu- 
tion of  Oregon.  (9)  It  provides  for  the  deter- 
mination of  questions  involving  the  extent  of 
injuries  and  the  amount  to  be  recovered  by  in- 
jured workingmen,  and  vests  the  determination 
of  such  questions  in  the  said  Oregon  Industrial 
Accident  Commission,  and  does  not  require  no- 
tice to  be  given  to  the  injured  workin^en  of 
the  time  or  place  of  hearing,  nor  require  pro- 
cess to  procure  the  attendance  of  witnesses,  nor 
does  it  require  that  a  time  and  opportunity  be 
given  to  such  injured  workmen  to  be  heard  in 
respect  to  their  rights,  and  therein  it  does  not 
provide  due  process  of  law  to  persons  falling 
within  its  purview,  and  is  violative  of  section 
10,  art.  1,  of  the  Constitution  of  the  state  of 
Oregon.  (10)  It  attempts  to  compel  workmen 
to  make  an  election  in  advance  of  injuries  receiv- 
ed between  the  awards  under  the  act  and  the 
constitutional  right  to  proceed  in  a  civil  jury 
case  guaranteed  by  section  10,  art.  1,  and  sec- 
tion 17,  art.  1,  of  the  Constitution  of  Oregon. 
(11)  At  sections  2  and  8  of  the  Workmen's  Com- 
pensation Act,  it  provides  for  the  appointment 
and   removal  of  commissioners.     It  does   not 
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provide  for  their  election  and  recall,  and  the 
said  act  vesta  judicial  power  in  said  commis- 
sioners and  is  nolative  of  section  18,  art.  2,  of 
the  Constitution  of  Oregon.  (12)  At  section  20 
of  said  act,  it  attempts  to  make  annual  appro- 
priations out  of  any  moneys  in  the  state  treas- 
ury not  otherwise  appropriated,  and  makes  such 
appropriatioiis  for  a  period  of  time  extending 
beyond  the  life  of  the  LegislatiTe  Assembly 
which  passed  the  act,  and  thereby  violates  sec- 
tions 1,  2,  and  8,  article  0,  of  the  Constitution 
of  Oregon.  (IS)  It  violates  sections  7,  8  and  U, 
article  11,  of  the  Constitution  of  Oregon  in 
this:  That  at  section  20  of  the  said  act  an 
appropriation  is  made  out  of  any  moneys  in 
the  general  fund  in  the  state  treasnry  not  other- 
•mse  appropriated,  and  there  is  also  appropriat- 
ed annually  out  of  any  moneys  in  the  state 
treasury  not  otherwise  appropriated  a  sum  equal 
to  one-seventh  of  the  total  sum,  which  shall  be 
received  by  the  state  treasurer  under  provisions 
of  section  19  of  said  act,  and  by  such  enact- 
ments the  state  of  Oregon  undertakes  to  and 
does  assume  to  pay  obligations  and  losses  occa- 
sioned in  the  private  business  of  persons,  cor- 
porations, and  associations,  and  the  state  at- 
tempts to  and  does  lend  its  credit  to  such  private 
enterprises  and  corporations.  (14)  That  the 
said  act  is  violative  of  section  20,  art.  4,  of  the 
Constitution  of  Oregon  in  tliis:  It  embraces 
subjects  not  expressed  in  the  title  and  not  ger- 
mane thereto.  At  section  12  it  attempts  to  reg- 
olate  rights  of  an  injured  workman  Injured  by 
a  third  person,  and  at  the  same  section  it  pur- 
ports to  provide  an  exclusive  remedy  in  lieu  of 
all  claims  against  an  employer,  and  thereby  pro- 
hibits one  spouse  from  recovering  for  loss  of 
consortium  hy  injury  to  the  other  caused 
through  the  fault  of  the  master.  (16)  That  the 
■aid  act  is  discriminatory  as  between  laborers 
affected  by  its  provisions  in  this :  That  it  does 
not  relate  to  laborers  for  the  state,  any  counties, 
or  any  mnnidpalitiea  within  the  state,  who  may 
be  engaged  in  similar  employments,  as  laborers 
working  for  private  corporations,  and  it  there- 
by denies  to  laborers  for  private  persons,  cor- 
jtorations,  aasodatioqs,  and  enterprises  the  equal 
protection  of  the  law,  which  laborers  for  the 
state,  or  any  of  the  counties  within  the  state,  or 
any  municipalities  witliin  the  state,  are  guar- 
anteed and  retained. 

"The  said  act  is  violative  of  the  Constitution 
of  the  United  States  and  of  the  state  of  Oregon 
in  the  following  particulars:  (1)  It  violates  sec- 
tion 4,  art.  4,  of  the  Constitution  of  the  United 
States  in  this:  That  it  deprives  injured  work- 
ingmen  within  its  purview  of  a  republican  form 
of  government  by  vesting  judicial  and  executive 
powers  in  the  same  officers.  (2)  It  is  violative 
of  amendment  7  and  amendment  14,  $  1,  of 
the  Constitution  of  the  United  States,  and  of 
section  10,  art.  1,  and  section  17,  art.  1,  of 
the  Constitution  of  Oregon,  in  that  it  deprives 
a  workman,  injured  through  the  fault  of  bis 
master,  of  the  right  to  trita  by  jury,  and  also 
denies  such  workman  of  the  right  to  recover  indi- 
vidually for  the  individual  wrongs  committed 
against  him,  and  denies  the  right  to  recover  a 
sum  commensurate  with  the  injuries  sustained. 
(3)  It  deprives  injured  workmen  of  propertv 
without  process  of  law  in  violation  of  Amend- 
ment 14,  {  1,  of  the  Cionstitution  of  the  United 
States  in  this:  It  does  not  require  a  trial  be- 
fore the  Oregon  Industrial  Accident  Commis- 
sion, nor  does  it  reouire  notice  of  the  time  or 
place  of  bearing  to  be  given  to  such  workmen, 
nor  afford  him  an  opportunity  to  appear  before 
such  board  in  person  or  by  counsel,  nor  does  it 
require  thp  protection  of  witnesses  before  such 
board  for  or  against  the  daim  of  such  injured 
workmen,  but  it  provides  for  a  summary  proce- 
dure in  determining  the  extent  and  character  of 
injuries  suffered  by  such  workmen,  as  well  as  de- 
termining the  amount  to  be  recovered  vrithin 
the  limits  prescribed,  and  limits  the  amount  of 
recovery  to  sums  not  purporting  to  be  commen- 


surate with  the  injuries  sustained.  (4)  It  de- 
nies to  injured  worlnnen  the  equal  protection  of 
the  law,  and  violates  Amendment  14,  §  1,  of  the 
Constitution  of  the  United  States  in  this:  That 
wittiiu  the  class  of  workmen  affected  by  its  pro- 
visions, it  awards  equal  sums  for  similar  inju- 
ries to  different  workmen,  regardless  of  the 
question  of  fault,  and  thereby  takes  from  a 
workman  injured  through  the  foult  of  his  master 
the  sum  which  he  should  recover,  and  gives  to  a 
workman  suJEering  like  injuries  an  equal  sum, 
although  he  is  hurt  through  his  own  fault;  al- 
so it  denies  the  equal  protection  of  the  laws  to 
workmen  of  the  same  class,  grade,  and  kind  who 
are  working  for  private  persons,  corporations, 
firms,  or  enterprises,  and  takes  from  them  the 
privileges  of  jury  tnal  and  immunity  from  the 
operation  of  said  law  which  are  accorded  to  la- 
borers for  the  state  of  Oregon,  or  any  of  the 
several  counties  within  the  state  of  Oregon,  or 
any  municipalities  within  the  state  of  Oregon,  in 
this :  That  laborers  engaged  in  like  work  for  the 
state  of  Oregon,  or  any  municipality  or  coun- 
ty therein,  as  that  in  which  laborers  for  private 
corporations,  associations,  individuals,  or  enter- 
prises are  engaged,  are  not  embraced  within  its 
terms ;  that  in  each  particular  specified  herein 
wherein  the  said  act  violates  the  Constitution  of 
the  United  States,  it  infringes  upon  the  right 
of  tliis  plaintiff  to  recover  for  the  injuries  here- 
inbefore set  forth." 

The  plaintiff  declares  that  fbe  act  under 
which  defendants  claim  authority  was  not 
prcqperly  passed,  and  several  pages  of  the 
jonmals  of  the  two  bouses  of  the  Legrislatare 
are  pleaded,  but  are  here  omitted,  the  sub- 
stance of  the  alleged  informalities  being  that 
the  original  bill  as  Introduced  was  amended 
In  both  houses  In  several  particulars,  and 
that  the  complete  bill  as  finally  amended  was 
not  read  three  times,  as  required  by  section 
19,  art  4,  of  the  Constitution.  There  was  a 
general  demurrer  to  the  complaint,  which 
l>eing  sustained,  the  plaintiff  appeals. 

Isham  N.  Smith,  of  Portland  (Logan  & 
Smith,  of  Portland,  on  the  brief),  for  appel- 
lant Geo.  M.  Brown,  Atty.  Gen.,  and  3.  O, 
Bailey,  Asst  Atty.  Gen.,  for  respondents. 

McBRIDB,  J.  (after  stating  the  facts  as 
above).  [1,2]  The  complaint  and  the  able  and 
ingenious  brief  of  counsel  for  plaintiff  point 
out  19  alleged  spedflc  violations  of  the  Con- 
stitution of  this  state,  all  committed  within 
the  compass  of  a  single  act  and  then,  piling 
Pellon  on  Oasa,  specifies  four  alleged  viola- 
tions of  the  Constitution  of  the  United  States, 
perpetrated  by  means  of  the  same  statute. 
It  would  be,  indeed,  a  reflection  upon  republi- 
can government  if  a  bill  which  is  so  permeat- 
ed with  the. rottenness  of  unconstitutionality 
could  pass  both  bouses  of  the  Legislature 
with  only  three  dissenting  votes,  and  there- 
after be  indorsed  by  the  people  upon  a  refer- 
endum by  a  majority  of  more  than  two  to 
one.  It  may  be  premised  that,  assuming  ev- 
ery allegation  as  to  the  unconstitutionality 
of  the  act  is  well  taken,  plaintiff  has  shown 
but  one  reason  wliy  he  should  be  permitted  to 
bring  this  suit  and  that  is  because  he  is  a 
taxpayer  of  the  state,  and  that  by  the  unlaw- 
ful expenditure  of  the  moneys  appropriated 
by  the  state  under  the  provisions  of  the  act 
in  question  hla  flnnndal  burdens  aa  such  will 
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tM  increased.  State  ex  reL  ▼.  Metschan,  S2 
Or.  372,  46  Pac.  791,  53  Pac.  1071,  41  L.  R. 
A.  682. 

The  allegations  that  the  defendants  threat- 
en to  deprive  plaintiff  of  the  right  of  trial  by 
Jury  and  wrongfully  claim  to  have  power  to 
determine  the  amount  that  plaintiff  shall  re- 
cover, etc.,  have  no  force  whatever.  If  plain- 
tiff has  a  right  to  sue  In  the  courts,  there  is 
manifestly  -  no  method  whereby  the  defend- 
ants can  prevent  his  so  doing.  If  they  have 
no  right  to  determine  his  case  for  any  reason, 
there-  is  no  law  which  compels  him  to  present 
his  claim  to  them  or  to  abide  their  award  if 
made  against  his  remonstrance.  He  can  test 
their  authority  by  Ignoring  them  and  bring- 
ing his  action  either  at  common  law  or  under 
the  Employers'  liability  Act  as  the  fact  may 
warrant  The  sufficiency  of  the  facts  in  re- 
lation to  the  injury  to  permit  a  recovery  un- 
der either  aspect,  not  being  relevant  to  the 
matter  in  controversy,  will  not  here  be  dis- 
cussed. 

[3]  Under  the  first  point  made  In  the  brief 
are  Included  several  objectiona  to  the  title  of 
the  act,  which  is  as  follows: 

"An  act  CTeating  the  State  Industrial  Accident 
Commission  and  providing  an  Industrial  Ac- 
cident Fund,  making  an  appropriation  for 
such  fund  and  providinK  for  the  administra- 
tion of  the  terms  of  this  act,  providing  for 
the  collection  and  disbursement  of  funds  for 
the  benefit,  compensation  and  care  of  work- 
men, prescribing  the  duties  of  employers  and 
workmen  subject  to  this  act  and  providing 
penalties  for  a  violatiem  of  the  terms  of  this 
act  and  abolishing  in  certain  cases  tlie  de- 
fenses of  assumption  of  risk,  contributory 
negligence  and  the  negligence  of  a  fellow 
servant  in  actions  for  personal  injury  and 
death." 

Concerning  this  objection  counsel  In  their 

brief  observe: 

"It  is  plain  that  the  act  provides  a  system  of 
jurisprudence  fpr  the  administration  of  all  ques- 
tions relative  to  injuries  received  by  workmen 
in  the  course  of  their  employment  save  those 
specified  in  the  act  itself.  It  also  creates  a 
board;  a  fund,  and  makes  appropriations  there- 
from;   provides:     (a)   For  its  administration; 

(b)  the  collection  and  disbursement  of  its  funds; 

(c)  the  duties  of  employers  and  employes;  (d) 
penalties  for  its  violation;  and  (e)  abolishes  cer- 
tain defenses  in  such  cases." 

In  our  view  every  matter  referred  to  in  the 
title  1b  germane  to  the  purpose  of  the  act  Its 
object  Is  to  provide  a  system  of  actual  volun- 
tary insurance  for  Injured  workmen.  As  a 
necessary  part  of  the  system,  a  fund  is  to  be 
raised  whereof  the  employer  shall  contribute 
the  larger  part,  the  employ^  a  small  part, 
and  the  state  a  small  portion.  It  would  be 
absurd  and  wholly  outside  the  intent  of  the 
Constitution  to  require  that  there  should  be 
one  act  to  create  the  Commission  and  define 
Its  duties,  another  to  prescribe  the  amount 
the  employ^  should  contribute,  a  third  to  fix 
the  amount  that  the  state  should  contribute, 
and  a  fourth  to  appropriate  the  money  thus 
lieflned  to  be  the  state's  contribution.  Such 
red-tape  methods  of  accomplishing  an  object 
Justified  by  the  highest  considerations  of  pub- 


lic policy  and  tanmanity  were  never  contem- 
plated by  the  framers  of  the  Constitution. 

"It  is  sufficient  if  the  general  subject  of  the  act 
Is  contained  in  the  title  and  is  a  fair  index  to 
the  legislation  proposed,  and  if  all  the  provisions 
of  the  act  are  germane  to  snch  subject  and  do 
not  relate  to  matters  wholly  foreign  thereto." 
In  re  Willow  Creek,  74  Or.  682,  615,  144  Pac 
605. 

[4]  It  is  also  urged  in  the  objection  now 

being  considered,  and  elsewhere  in  the  able 
brief  of  plaintiff,  that  the  act  in  question  at- 
tempts to  confer  judicial  and  legislative  func- 
tions upon  the  Industrial  Accident  Commis- 
sion, and  is  therefore  in  contravention  of  sec- 
tion 1,  art  8,  of  the  Constitution,  which  is  as 
follows: 

"The  powers  of  the  government  shall  be  di- 
vided into  three  separate  departments — the  leg- 
islative, the  executive,  inclading  the  adminis- 
trative, and  the  judicial;  and  no  person  charged 
with  official  duties  under  one  of  these  depart- 
ments shall  exercise  any  of  the  functions  of  an- 
other, except  as  in  tiiis  Constitution  expressly 
provided." 

This  identical  question  Is  pabsed  upon  ad- 
versely to  plaintiff's  contention  in  Be  Willow 
Creek,  supra,  at  pages  610,  611,  and  that  opin- 
ion and  the  authorities  there  cited  are  so  con- 
clusive as  to  render  further  discussion  of 
the  subject  unnecessary. 

[S]  Neither  la  it  necessary  to  discuss  the 
question  as  to  whether  the  Legislature  had 
power  to  Confer  Judicial  functions  upon  the 
Commission.  Section  8,  art  7.  of  the  Consti- 
tution before  amendment  provided: 

"All  judicial  power,  authority^  and  Jurisdic- 
tion not  vested  b]r  this  Constitution,  or  by  laws 
consistent  therewith,  exclusively  in  some  other 
court,  shall  belong  to  the  circuit  courts;  and 
they  shall  have  appellate  jurisdiction  and  su- 
pervisory control  over  the  county  courts,  and  all 
other  inferior  courts,  officers,  and  tribunals." 

As  originally  adopted  section  1,  art  7,  of 
the  Constitution  read  as  follows: 

"The  judicial  power  of  the  state  shall  be  vest- 
ed in  a  supreme  court,  circuit  courts,  and  county 
courts,  which  shall  be  courts  of  record,  having 
general  jurisdiction,  to  be  defined,  limited,  and 
regulated  by  law,  in  accordance  with  this  Con- 
stitution. Justices  of  the  peace  may  also  be  in- 
vested with  limited  judicial  powecs,  and  munic- 
ipal courts  may  be  created  to  administer  the 
regulations  of-incorporated  towns  and  cities." 

In  1811  this  section  was  amended  so  as  to 
read: 

"The  judicial  power  of  the  state  shall  be  vest- 
ed in  one  Supreme  Court  and  in  sucfa  other  courts 
as  may  from  time  to  time  be  created  by  law. 
The  judges  of  the  Supreme  and  other  courts 
shall  be  elected  by  the  legal  voters  of  the  state 
or  of  their  respective  districts  for  a  term  of  six 
years,  and  shall  receive  such  compensation  as 
may  be  provided  by  law,  which  compensation 
shall  not  be  diminished  during  the  term  for 
which  they  are  elected."    Iiaws  1811,  p.  7. 

It  would  appear  that  the  power  of  the  Leg- 
islature or  of  the  people  to  confer  Judicial 
powers  upon  any  tribunal  which  It  or  they 
may  select  is,  by  the  force  of  this  amendment, 
practically  an  unlimited  one  so  long  as  the 
different  functions  of  government  executive, 
legislative,  and  Judicial,  are  not  so  blended  as 
to  contravene  section  1,  art  3,  of  the  Constl- 
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tntloii,  wblcb,  as  sbown  In  the  case  last  di- 
ed, Is  not  the  case  here. 

[8]  It  is  next  contended  that  the  act  is  void 
in  that  it  Tlolates  section  10,  ait  1,  at  the 
Constitntiou  of  this  state,  which  is  as  fol- 
lows: 

"No  coart  shall  be  secret,  but  justice  shall  be 
administered  openly  and  withont  purchase,  com- 
pletely and  without  delay,  and  every  man  shall 
have  lemedy  by  due  course  ot  law  for  injury 
done  him  in  his  person,  property,  or  reputation." 

And  that  also  it  is  in  violation  of  section  1 
of  the  Fourteenth  Amendment  to  the  federal 
Constitution,  as  it  deprives  a  person  of  prop- 
erty without  due  process  of  law.  Neither  of 
these  positions  is  well  taken.  Plaintiff's  ar- 
gument proceeds  upon  the  theory  that  the  act 
establishing  the  Industrial  Accident  Commis- 
sion attempts  to  establish  a  court  for  the 
trial  of  causes  without  a  jury,  which  it  does 
not,  and  to  compel  wdrkmen  and  employers  to 
adjust  their  grievances  without  their  consent, 
which  is  contrary  to  the  whole  spirit  and  in- 
tent of  the  act  Aa  'before  noted,  the  act 
leaves  the  employer  free  to  accept  the  provi- 
sions of  the  act  or  to  reject  them  as  he  may 
see  fit '  If  he  gives  notice  that  he  rejects 
them,  he  is  left  to  protect  himself  from  ac- 
tions for  personal  injury  by  litigation  in  the 
courts.  It  Is  true  that  the  act  has  swept 
away  certain  defenses  heretofore  available; 
but  as  this  could  have  been  done  in  any  case, 
be  has  no  legal  reason  to  complain.  If  he 
sees  fit  not  to  avail  himself  of  the  provisions 
of  the  act,  he  may  still  protect  himself  by 
giving  notice  that  he  rejects  its  provisions. 
It  is  not  compulsory,  and  the  arguments  that 
apply  with  greater  or  less  force  to  compulso- 
ry acts  are  here  inapplicable.  The  state  says 
to  the  employer  and  employe  alike: 

''We  present  to  you  a  plan  of  accident  insur- 
ance which  you  may  accept  or  reject  at  your 
own  pleasure.  If  you  accept,  you  must  be 
bound  by  Its  terms  and  limitations;  if  you  re- 
ject it,  the  courts  are  open  to  you  with  every 
constitutional  remedy  intact  Take  your  choice 
between  oiir  plan  and  such  remedies  as  the  stat- 
ute gives  you." 

Discussing  certain  features  of  the  Iowa 
Compensation  Act,  limiting  the  amount  to  be 
allowed  for  certain  injuries,  Mr.  Justice  Mc- 
Pherson,  In  the  case  of  Hawkins  v.  Bleakley 
(D.  C.)  220  Fed.  378,  381,  says: 

"The  first  twenty-two  sections  of  this  lengthy 
statute  fix  the  liability  of  the  employer  and  the 
rights  of  the  employ^.  A  scale  of  compensation 
is  fixed  and  made  certain.  Each  party  can 
come  within  the  statute  or  remain  outside  of  the 
statute.  Each  party  has  his  election.  Many  of 
the  states  for  many  years  have  had  statutes  fix- 
ing the  liability  with  precision  in  cases  of  death, 
and  in  no  instance  has  any  court  held  such  stat- 
ute invalid.  And  why  a  statute  cannot  fix  with 
certainty  the  damages  to  be  allowed  in  case  of 
the  loss  of  an  arm,  leg,  eye,  or  other  injury  is 
cot  perceived,  and  counsel  fail  to  state  any  legal 
or  constitutional  objection  thereto." 

[7]  It  is  further  contended  that  the  act  is 
unconstitutional  because  It  requires  the  em- 
ploy6  to  elect  at  the  time  of  his  employment 
and  In  advance  of  all  Injuries,  whether  or 
not  be  will  come  under  the  terms  of  the  act 


Just  what  provision  of  the  Constitution  is 
violated  we  are  not  Informed.  It  is  a  gen- 
eral principle  that  a  person  may,  at  any  time, 
waive  his  right  to  bring  an  action  upon  a 
money  demand  unless  there  is  a  constitution- 
al or  statutory  provision  prohibiting  it,  or  It 
Is  clearly  against  public  policy  to  permit  blm 
to  do  so.  So  it  has  been  often  held  that  a 
contract  whereby  an  employer  attempts  to 
stipulate  against  the  consequences  of  his  own 
negligence  is  void  because  contrary  to  public 
policy;  but  what  is  or  is  not  public  policy 
is,  In  its  last  analysis,  a  legislative  question, 
and  we  have  yet.  to  find  an  instance  where 
a  statute  has  been  declared  void  because  in 
the  opinion  of  the  conrt  It  would  have  been 
better  policy  to  have  left  it  nnenacted.  This 
view  of  the  act  disposes  of  many  of  the  con- 
stitutional questions  raised  by  counseL  The^ 
state  proposes  to  employers  and  employes  an 
accident  and  Ufe  insurance  scheme,  and  of- 
fers it  to  them  In  lieu  of  litigation.  It  does 
not  compel  them  to  become  particiiMnts  in  it 
or  to  contribute  to  it  but  if  they  voluntarily 
dioose  to  do  so,  they  waive  any  other  rem- 
edy, because  the  statute  provides  as  a  part 
of  the  scheme  that  they  must  do  so ;  and,  as 
before  observed,  by  permission  of  the  statute 
a  party  may  waive  or  limit  the  quantum  of 
his  compensation  for  any  possible  prospective 
Injury.  The  noncompnlsory  feature  of  the 
act  may  be  said  to  eliminate  most  of  the  ob- 
jections urged  upon  constitutional  grounds. 

[8]  One  objection,  however,  which  is  iu*ged 
with  much  plausibility  is  that  the  act  vio- 
lates section  7,  art  9,  of  the  Constitution, 
which  is  OS  follows: 

"Liaws  making  appropriations  for  the  salaries 
of  public  officers  and  other  current  expenses  of 
the  state  shall  contain  provisions  upon  no  other 
subject" 

The  evident  purpose  of  this  provision  was 
to  prevent  matters  foreign  to  the  general 
purpose  of  appropriation  bills  being  attached 
to  them  as  riders,  thereby  taking  advantage 
of  the  necessity  of  the  state  for  money  to  de- 
fray its  current  expenses  and  to  pay  its  o£B- 
cers  to  pass  measures  that  perhaps  would 
otherwise  have  been  defeated.  The  instant 
act  is  not  primarily  an  act  to  appropriate 
money  to  pay  salaries  or  other  current  ex- 
penses. It  is  not  an  appropriation  bill  in  the 
sense  that  bills  providing  for  general  current 
expenses  or  salaries  of  the  constitutional  of- 
ficers of  the  state  are  such.  We  have  been 
cited  to  no  case,  in  this  state  or  elsewhere, 
where  a  provision  similar  to  the  one  at  bar 
has  been  construed  in  accordance  with  coun- 
sel's contention,  and  in  this  state  contempo- 
rary legislative  construction  has  been  the 
other  way.  Thus,  at  the  first  regular  session 
of  the  Legislature  held  after  the  adoption  of 
the  Constitution,  we  find  an  act  entitled  "An 
act  for  the  appointment  of  a  librarian  and  de- 
fining his  duties"  (Laws  1860,  p.  64),  was 
passed,  creating  the  office  of  state  librarian, 
defining  bis  duties,  prescribing  the  hours  dur- 
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Ing  whicb  he  shoald  keep  tbe  library  open, 
and  appropriating  |400  annually  for  tbe  pur- 
chase of  books  and  $160  annually  for  his  sal- 
ary. Tbe  president  of  the  Senate,  the  Speak- 
er of  the  House,  and  many  members  of  both 
houses  had  been  members  of  the  constitution- 
al convention.  From  that  time  to  the  pres- 
ent It  Is  safe  to  say  that  there  has  not  been 
a  session  of  the  Legislature  where  similar 
acts  have  not  been  passed.  Some  of  them 
are:  The  Food  and  Dairy  Commission  Act; 
the  Immlgratl(Hi  Commission  Act,  passed  in 
1886;  the  Fish  Commission  Act,  in  1887;  the 
State  Board  of  Horticulture  Act,  in  1895;  the 
Bureau  of  I^bor  Statistics  Act,  in  1903;  the 
act  creating  the  ofSce  of  state  engineer,  and 
providing  a  water  code,  In  1906;  the  Bank 
Examiner  Act,  the  Railroad  Commission  Act, 
and  the  Sheep  Inspector  Act,  in  1907 ;  the  act 
creating  the  office  of  Insurance  commissioner 
and  a  fund  known  as  the  "Insurance  fund," 
and  the  act  creating  our  present  water  board, 
in  1909;  the  act  creating  the  state  forestry 
board,  and  the  act  providing  for  the  construc- 
tion of  a  branch  insane  asylum  in  Eastern 
Oregon,  in  1911;  the  act  providing  for  a  state 
industrial  school  for  girls;  an  act  creating 
an  Industrial  Welfare  Commission;  an  act 
creating  the  state  highway  commission;  .and 
an  act  creating  the  state  live  stock  sanitary 
board.  In  1913.  Most  of  these  acts  fixed  the 
salary  or  compensation  of  the  officers  desig- 
nated to  carry  out  their  purposes  and  appro- 
priated the  money  necessary  to  pay  such  sal- 
aries and  to  accomplish  the  general  objects 
for  which  the  law  was  enacted.  An  exam- 
ination of  the  late  session  laws  of  other 
states  having  identical  or  similar  provisions 
in  their  Constitutions  shows  that  the  same 
legislative  practice  has  been  pursued  In 
these  Jurisdictions,  so  that  it  may  be  said 
practically  the  uniform  contemporaneous  con- 
struction of  this  section  of  the  Constitution 
is  that  it  does  not  prohibit  the  Legislature 
from  passing  an  act  designed  to  effect  a  par- 
ticular purpose  and  in  the  same  act  to  pro- 
vide the  funds  necessary  to  accomplish  that 
purpose.  While  such  a  construction  will  not 
be  permitted  to  overturn  and  render  nuga- 
tory a  clear  provision  of  the  Constitution,  in 
cases  where  the  meaning  of  a  clause  In  the 
Instrument  is  capable  of  two  interpretations, 
it  Is  entlUed  to  great  weight.  It  was  remark- 
ed by  Judge  Cooley: 

"But  where  there  has  been  a  practical  con- 
struction, which  has  been  acquiesced  in  for  a 
considerable  period,  considerationa  in  favor  of 
adhering  to  this  construction  sometimes  present 
themselves  to  the  courts  with  a  plausibility  and 
force  whicb  it  is  not  easy  to  resist.  Indeed, 
where  a  particular  construction  has  been  gener- 
ally accepted  as  correct,  and  especially  when 
this  has  occurred  contemporanoously  with  the 
adoption  of  the  Constitution,  and  by  those  who 
had  opportunity  to  understand  the  intention  of 
the  instrument,  it  la  not  to  be  denied  that  a 
strong  presumption  exists  that  the  construction 
rightly  interprets  the  intention.  And  where 
this  has  been  given  by  officers  in  the  discharge 
of  their  official  duty,  and  rights  have  accrued  in 
reliance  upon  it,  which  would  be  divested  by  a 


decision  that  the  construction  was  erroneoos, 
the  argument  ab  inconvenienti  is  sometimes  al- 
lowed to  have  very  great  weight"  Cooley, 
ConsL  Lim.  (7th  Ed.)  p.  102. 

[1]  All  the  considerations  suggested  by  the 
learned  Jurist  exist  here.  We  sum  up  tlie 
situation:  (1)  The  construction  to  be  placed 
upon  the  clause  in  question  is  not  clear ;  (2) 
the  construction  above  Indicated  has  been 
followed  and  acquiesced  in  by  the  Leg^ature 
and  the  people  from  the  adoption  of  the  Con- 
stitution until  the  present  time;  (3)  that 
construction  was  adopted  by  legislators  wbo 
had  participated  in  the  framing  of  the  Con- 
stitution and  wbo  may  fairly  be  presumed  to 
have  known  the  intent  with  which  it  was 
adopted;  (4)  to  now  hold  that  the  acts  bo 
passed  are  void  would  be  attended  with  such 
disorganization  of  public  business  and  de- 
struction of  private  and  pecuniary  rights 
which  have  grown  up  with  faith  in  the  valid- 
ity of  the  acts  which  would  be  affected  by  a 
decision  favorable  to  the  ccmtentton  of  plain- 
tiff as  would  create  widespread  confusion 
and  disaster.  Our  Irrigation  (}ode,  MfnimTiTn 
Wage  Act,  Public  Utilities  Act,  and  much  of 
the  legislation  heretofore  alluded -to  would 
be  thrown  Into  hopeless  disarray.  Under  the 
act  now  being  considered  widows,  orphans, 
and  helpless  cripples  who  have  taken  advan- 
tage of  Its  provisloQs  would  be  deprived.  In 
many  instances,  of  their  means  of  subsist- 
ence, and  be  thrown  upon  the  cold  charities 
of  the  world.  These  consequences  are  too 
momentous  to  be  invoked  by  a  new  ccmstmc- 
tion  of  a  doubtful  provision  of  the  Constitu- 
tion. The  rule  Is  well  settled  that  a  statute 
will  not  be  held  unconstitutional  where  a 
reasonable  doubt  exists  as  to  Its  invalidity. 
Cline  y.  Greenwood,  10  Or.  230;  Simon  t. 
Northup,  27  Or,  487,  40  Pac.  560,  30  I*  R.  A. 
171;  State  v.  CJochran,  66  Or.  157,  180,  104 
Paa  419,  106  Faa  884;  libby  v.  Olcott,  86 
Or.  124,  134  Pac.  13;  In  le  WUlow  Creek, 
supra. 

[10]  It  is  further  urged  that  the  act  Is  un- 
constitutional because  the  original  bUI  was 
amended  in  many  particulars  during  its  prog- 
ress through  the  Legislature,  and  the  whole 
bill  as  amended  was  not  read  by  sections  on 
three  several  days,  as  required  by  section  19, 
art  4,  of  the  Constitution.  Such  has  never 
been  the  practice  in  this  state,  and  what  Uttie 
authority  can  be  found  on  the  subject  is  con- 
trary to  plaintUTs  contention.  People  ex  rel. 
T.  Wallace,  70  lU.  68a  In  that  case  the  court 
says: 

"It  is  also  objected  that  the  tenth  section  of 
the  act  was  not  constitutionally  adopted,  because 
it  was  engrafted  as  an  amendment  whilst  the 
bill  was  being  considered,  and  was  not  read  on 
three  several  days  in  the  house  adopting  it  as 
an  amendment.  We  are  clearly  of  opinion  that 
the  requirement  does  not  apply  to  an  amend- 
ment, and  the  objection  cannot  prevail." 

Other  objections  are  urged,  but  they  are 
simply  variations  of  those  already  consldei^ 
ed.  Upon  the  whole  case  we  are  of  the  opin- 
ion that  the  act  violates  no  prescription  of 
the  Constitution  of  this  state  or  at  the  Unit- 
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ed  States,  and  that  It  vaa  properly  passed 
and  is  In  every  respect  a  valid  law.  While 
experience  may  suggest  from  time  to  time 
changes  and  amendments,  they  are  In  line 
with  twentieth  century  progress.  Before  its 
enactment  one  workman  oat  of  three  receiv- 
ed *  large  compensation  for  his  Injnries  by 
an  action  at  law,  while  the  remaining  two 
were  defeated  and  got  nothing.  'Now  every 
workman  accepting  its  provisions  receives 
some  compensation  If  injured;  and,  taken 
as  a  whole,  it  wiU  be  found  that  more  money 
In  the  way  of  compensation  is  received  by 
the  whole  body  of  injured  workmen  than  by 
the  Inadequate  rensedies  afForded  in  the 
courts.  It  has  been  a  boon  to  the  employers, 
the  employed,  and  the  community,  which  lat- 
ter could  formerly  only  offer  to  the  injured 
laborer  the  charity  of  the  almshouse  Instead 
of  that  Just  comi>en8ation  which  he  may  now 
receive  without  the  humiliation  of  pauperism 
or  the  loss  of  self-respect 
The  decree  ot  the  circuit  court  is  affirmed. 

E'AKIN,  J.,  took  no  part  In  the  considera- 
tion of  this  case. 

BURNETT,  J.  (cMururrlng  specially).  I 
cannot  agree  that  continued  violations  shall 
he  dignified  into  contemporaneous  construc- 
tion of  so  plain  a  mandate  as  section  7,  art 
9,  of  the  state  Constitution  that: 

"I/aws  making  appropriations  for  tbe  salaries 
of  public  officers  and  other  current  expenses  of 
the  state  shall  contain  provisions  on  no  other 
subject" 

I  concur  In  tbe  result  of  tbe  opinion  of  Mr. 
Justice  McBRIDB,  however,  for  the  reason 
that,  with  ther  whole  question  before  them  on 
the  referendum  of  the  act  in  question,  the 
people  approved  It  at  the  election  of  Novem- 
ber, 1913,  by  a  vote  of  67,814  to  28,608. 

(78  Or.  SK)  '^"^'^'^ 

TIPTON  V.  STATE  INDUSTRIAL  AOOI- 

DENT  COMMISSION  OF 

OREGON. 

(Supreme  Court  of  Oregon.     Jan.  11,  1916.) 

In  Banc  Appeal  from  Circuit  Court  Marion 
County;     William   Galloway,   Judge. 

Action  by  Mark  R,  Upton  against  the  State 
Industrial  Accident  Commission  of  Oregon. 
From  an  adverse  order,  plaintiff  appeals.  Af- 
firmed. 

The  complaint  in  this  case  is  similar  In  all 
respects  to  that  in  the  case  of  Evanboff  v.  State 
Industrial  Accident  Commission,  154  Pac.  106, 
recently  decided  by  this  court  and  not  yet  of- 
ficially reported.  A  demurrer  to  the  complaint 
having  been  sustained,  plaintiff  appeals. 

Isham  N.  Smith,  of  Portland,  for  appellant 
Geo.  M.  Brown,  Atty.  Gen.,  and  J.  O.  Bailey, 
Asst  Atty.  Gen.,  for  respondent 

McBRIDE,  J.  The  reasoning  of  the  opinion 
in  Evaahoff  v.  State  Industrial  Accident  Com- 
mission, 154  Pac.  106,  applies  to  this  case  in 
every  perticolar,  and  upon  tbe  authority  of 
that  case  the  Judgment  of  the  circuit  court  is 
alBrmed. 

EAKIN,  J.,  took  no  part  in  tbe  consideration 
of  this  case. 


CT8  Or.  8SS) 
REED  et  aL  ▼.  MILLS. 
(Supreme  Court  of  Oregon.    Jan.  11, 1910.) 

1.  Replevin  ^sal— "0uuu£  Awn  Dxutbbx" 
— Nattjrk  of  Action. 

An  action  for  the  recovery  of  possesrion  of 
personal  property  provided  for  by  L.  O.  L.  f 
283  et  seq.,  is  strictly  possessory,  and  its  gist 
IS  the  defendant's  wrongful  detention  of  Uie  de- 
manded property  and  plaintiff's  right  to  imme- 
diate possession  thereof  at  the  time  the  action 
was  commenced. 

^fBd,    Note.— For    other   cases,   see   Replevin, 
Cent  Dig.  {  1 ;  Dec.  Dig.  «=»1, 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Claim  and  Delivery.] 

2.  Rkfuevin  «=9lO— Bond — Fbaudulent  Ab- 
sionmbnt  —  constbtjctivs  pobsebbton  — 
Nonsuit. 

Where,  in  an  action  to  recover  possession 
of  a  bond  under  L.  O.  L.  t  283  et  seq.,  regulat- 
ing actions  of  claim  and  delivery,  plaintiff's 
reply  showed  that  the  bond  had  been  deUvered 
by  defendant  to  a  third  person  without  consider- 
ation, who  held  it  in  trust  for  defendant  sub- 
ject to  his  control,  and  with  knowledge  of  his 
intent  to  defraud  plaintiff,  defendant's  motioa 
for  nonsuit  made  at  tbe  dose  of  plaintiffs  evi- 
dence, which  evidence  did  not  allude  to  the  pre- 
tended assignment  and  deUvery  of  the  bond,  was 
properly  overruled,  since  an  action  to  recover 
possession  of  personal  property  lies  where  de- 
fendant has  constructive  possession  as  well  as 
in  cases  of  actual  possession. 

[Ed.  Note.— For  other  cases,  see  Replevin, 
Cent  Dig.  f|  69-82;    Dec  Dig.  «=>10.] 

8.  Replevin    ^=>8— Cladc   and    Delitebt— 

Set-Off— Issue. 

In  an  action  to  recover  possession  of  per- 
sonal property,  plaintiff,  if  entitled  thereto,  may 
recover  possession  regardless  of  any  indebted- 
ness owing  by  him  to  defendant,  since  the  right 
to  possession  is  the  only  issue  that  can  be  de- 
termined in  such  action,  leaving  defendant  to 
pursue  his  proper  remedy  as  a  creditor. 

[Ed.  Note.— For  other  cases,  see  Replevin, 
Cent  Dig.  {{  45-68 ;  Dec.  Dig.  ^=>8.} 

4.  Replevin  «=>12— Claim  and  Dbi^tkbt— 
Monet  Judgment— Set-Off. 

For  the  same  reason,  defendant  was  not 
entitied  to  have  such  debts  due  him  deducted 
from  a  money  judgment  in  plaintiff's  favor  in 
such  action,  where  possession  of  the  property 
could  not  be  deUvered. 

[Ed.  Note. — For  other  cases,  see  Replevin, 
Cent  Dig.  K  98-110;   Dec  Dig.  «=>12.f 

5.  Appeal  and  Erbob  ^=3238— Review- Eb- 
BOB    IN    Judombnt  —  Motion    in    Loweb 

COUBT, 

Where  it  appeared  in  such  action  that  the 
bond  demanded  bad  been  sold,  and  a  new  one  is- 
sued in  Ueu,  and,  the  canceled  bond  having  been 
received  in  evidence,  its  number  and  series  were 
entered  in  the  judgment  for  plaintiff,  and  defend- 
ant did  not  move  the  court  below  to  correct  the 
particularity  of  the  judgment  in  this  respect 
any  error  committed  therein  is  unavailing  on 
appeal,  though  a  motion  to  set  aside  the  verdict 
and  judgment  and  to  grant  a  new  trial  was 
interposed,  since  the  proper  way  to  correct 
an  error  in  a  judgment  m  replevin  is  by  motion 
therefor  in  the  court  below. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  M  1343,  1346,  1357,  1358, 
1360,  1364,  1366,  1382,  1386-1410;  Dec.  Dig. 
<g»238.] 

Department  1.    Appeal  from  Circuit  Court, 
Wasco  County ;   W.  Lw  Bradsbaw,  Judge. 
Action  by  W.  P.  Reed  and  J.  M.   Reed 


<=3For  other  cases  see  same  topic  and  KBY-KDMBBR  In  all  Kay-Mumborod  Dtseats  sal  Indezn 
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against  W.  SI  Hills.  Judgment  for  plain- 
tiffs, and  defendant  appeals.    Affirmed. 

Tliis  action  was  commenced  June  11,  1914, 
to  recover  the  possession  of  a  bond  for  $1,- 
000  Issued  by  tlie  Realty  Associates  of  Port- 
land, Or.,  and  alleged  to  be  unlawfully  held 
by  the  defendant  in  Wasco  county,  Or.  The 
complaint  is  in  the  usual  form.  All  of  its 
material  averments  are  denied  in  the  answer, 
except  that  of  the  demand  and  the  refusal 
to  deliver  the  bond.  For  a  further  defense 
it  is  alleged,  in  effect,  that  between  February 
1,  1914,  and  May  1st  of  that  year  the  plain- 
tiffs were  the  owners  of  real  property  in 
Oregon,  and  at  their  solicitation  the  defend- 
ant, as  a  real  estate  broker,  negotiated  the 
sale  of  a  part  of  their  lands,  whereby  it  be- 
came necessary  for  him  to  advance  on  their 
account  $62.50  Interest  due  on  a  mortgage 
upon  the  premises  so  sold,  which  sum  they 
promised  to  repay;  that.  In  connection  with 
that  sale,  the  defendant,  at  the  plaintiffs' 
request,  procured  for  them  a  loan  of  $2,000, 
for  wbicb  they  promised  to  pay  him  $40; 
that  between  the  dates  last  mentioned  the 
defendant,  at  the  plaintiffs'  solicitation, 
■  negotiated  the  sale  of  other  lands  for  them 
to  li.  W.  Curtlss  for  $12,000,  for  whidi  serv- 
ice they  promised  to  pay  him  $600 ;  that,  in 
order  to  discharge  these  obligations,  the 
plaintiffs  delivered  to  the  defendant  the  de- 
manded bond,  requesting  him  to  sell  it  for 
not  less  than  80  per  cent  of  its  face  value, 
promising  to  pay  him,  if  sale  were  made, 
$100 ;  that,  pursuant  to  the  latter  agreement, 
the  defendant,  on  April  28,  1914,  sold  and 
delivered  the  bond  to  C.  L.  Gavin  for  85  per 
cent  thereof ;  and  that,  after  deducting  from 
the  proceeds  of  such  sale  the  sums  of  money 
so  due  the  defendant,  there  remained  $47.60, 
which,  prior  to  the  commencement  of  this 
action,  he  tendered  to  the  plaintiffs,  and 
upon  their  refusal  to  accept  such  money  left 
it  with  the  derk  of  the  court  for  them. 

The  reply  denies  the  material  averments  of 
new  matter  in  the  answer,  and  for  a  further 
defense  alleges,  in  substance,  that  the  defend- 
ant voluntarily  paid  $62.50,  when  only  $43.50 
was  due,  which  latter  sum  the  plaintiffs 
tender  in  full  payment  of  the  demand ;  that 
the  defendant,  acting  for  himself  and  L. 
W.  Curtlss,  negotiated  an  exchange  of  a  part 
of  the  plaintiffs'  land,  for  which  they  receiv- 
ed a  transfer  of  all  the  capital  stock  of  The 
Dalles  and  Rockland  Ferry  at  $3,000,  a  part 
of  which  stodt  was  owned  by  the  defendant; 
that,  as  further  consideration,  the  plaintiffs 
received  a  conveyance  of  about  four  acres  of 
land  at  The  Dalles,  Or.,  estimated  to  be 
worth  $3,000,  and  also  bonds  of  the  Realty 
Associates  of  Portland,  Or.,  of  the  face  value 
of  $6,000;  that  one  of  these  bonds  for  $1,- 
000  was  never  delivered  to  the  plaintiffs, 
who  consented  that  it  might  be  sold  by  the 
defendant,  but  on  April  2, 1914,  no  sale  there- 
of having  been  made,  they  requested  him  to 
return  the  XxxaA,  with  which  demand  he  re- 


fused to  comply,  and  delivered  It  to  C.  I<. 
Gavin,  who  paid  no  consideration  therefor, 
and  held  it  in  trust  for  the  defendant  and 
subject  to  the  tatter's  control,  and  wltb 
knowledge  of  his  Int^t  to  hinder,  delay,  and 
defraud  the  plaintiffs. 

Predicated  on  these  issues,  a  trial  was  had 
resulting  in  a  Judgment  for  the  return  of 
bond  No.  232,  series  No.  1,  of  the  Realty  As- 
sociates of  Portland,  Or.,  bat,  if  return  there- 
of could  not  be  had,  then  for  the  recovery 
of  $860,  the  value  thereof,  and  the  defendant 


John  Gavin,  of  The  Dalles  (R.  R.  Butler, 
of  The  Dalles,  on  the  brief),  for  appellant. 
M.  R.  Klepper,  of  Portland  (W.  H.  Wilson,  of 
The  Dalles,  on  the  brief),  for  respondent& 

MOORB,  C.  J.  (after  stating  the  facts  as 
above).  [1,  2]  The  plaintiffs  having  introduc- 
ed their  evidence  in  chief  and  rested,  the  de- 
fendant's counsel  moved  for  a  Judgment  of 
nonsuit  on  the  ground  of  a  failure  to  estab- 
lish a  cause  sufficient  to  be  submitted  to  the 
Jury.  This  motion  was  denied,  and  it  Is  con- 
tended that  an  error  was  thereby  cbmmitted. 
It  is  argued  by  defendant's  counsel  that  the 
pleadings  conclusively  show  the  defendant 
had  sold  and  delivered  the  b<Kid  to  C  L>. 
Gavin  April  28,  1914,  or  44  days  before  this 
action  was  commenced,  and,  since  their 
client  did  not  have  possession  of  the  de- 
manded property  at  that  time,  this  cause 
should  have  been  dismissed.  It  is  maintain- 
ed by  plaintiffs'  counsel,  however,  that, 
though  the  reply  admits  the  defendant  bad 
delivered  the  bond  to  C.  L.  Gavin,  the  trans- 
fer was  a  pretense  only,  and  that  the  defend- 
ant was  at  all  times  after  it  was  so  deliver- 
ed in  the  constructive  possession  thereof. 

The  recovery  of  the  possession  of  personal 
property,  which,  under  section  283,  L.  O.  L., 
is  denouiinated  an  action  of  claim  and  deliv- 
ery, is  substantially  the  ancient  remedy  of 
replevin,  and  Is  governed  by  the  same  rules 
which  controlled  the  means  originally  em- 
ployed to  enforce  that  right  The  action  is 
strictly  possessory,  and  its  gist  is  the  defend- 
ant's wrongful  detention  of  the  demanded 
property  and  the  plaintiffs'  right  to  the  im- 
mediate possession  thereof  at  the  time  tbe 
action  is  commenced. 

"Replevin,"  says  an  author,  "will  not  lie 
against  one  who  at  the  time  the  action  was  insti- 
tuted was  neither  in  the  actual  nor  construc- 
tive possession  or  control  of  the  property,  un- 
less he  has  concealed,  removed,  or  disposed  of 
the  same  for  the  purpose  of  avoiding  the  writ." 
Cobbey,  Replevin  (2d  Ed.)  (  64. 

In  De  Lore  ▼.  Smith,  67  Or.  304,  309,  136 
Paa  13,  14  (49  I*  R.  A.  [N.  S.]  655),  Mr,  Jus- 
tice McNary,  discussing  this  subject,  ob- 
serves: 

"As  an  abstract  proposition  of  law,  this  court 
has  become  wedded  to  tbe  rule  that,  in  order  to 
maintain  replevin,  defendant  should  have  either 
tbe  actual  or  constructive  possession  of  tbe  prop- 
erty sought  to  be  recovered  at  the  time  of  the 
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eommencement  of  the  action,  so  that  defendant, 
if  judgment  be  rendered  against  him,  might 
make  deliverr  thereof  to  plauitiS." 

In  the  case  at  bar,  if  the  assignment  and 
delivery  of  the  bond  were  made  by  the  de- 
fendant before  the  action  was  commenced, 
ostensibly  to  remove  it  from  bis  possession, 
though,  in  fact,  he  retained  control  there- 
of, the  action  was  properly  maintainable 
against  him.  This  was  the  theory  on  which 
the  cause  was  tried.  When  the  motion  for  a 
judgment  of  nonsuit  was  interposed,  the  only 
testimony  that  had  been  offered  was  that 
given  by  the  plaintiff  W.  P.  Reed.  The  fact 
that  he  did  not  allude  to  what  his  counsel  as- 
sert was  a  pretended  assignment  atid  deliv- 
ery of  the  bond  would  not  have  authorized 
a  summary  dismissal  of  the  action.  In  An- 
drews r.  Hoeslich,  47  Wash.  220,  222,  01  Pac. 
772  (18  L.  R.  A.  [N.  S.]  1266, 125  Am.  St  Rep. 
896,  14  Ann.  Cas.  1118)  it  U  said: 

"Where,  as  in  this  case,  property  has  actually 
been  in  appellant's  possession,  and  has  been 
wrongfully  transferred  by  him  without  respond- 
ent's knowledge  before  the  commencement  of  an 
action  for  the  recovery  of  its  possession,  the  rule 
that  replevin  will  not  lie  against  one  not  in 
possession  at  the  time  of  the  commencement  of 
the  action  will  not  obtain." 

To  the  same  effect,  see  Nichols  v.  Michael, 
23  N.  T.  264,  80  Am.  Dec.  259,  262.  No  er- 
ror was  committed  in  denying  the  motion. 

[3,  4]  An  exception  having  been  taken  to  a 
part  of  the  court's  charge,  it  is  insisted  by 
defendant's  counsel  that  an  error  was  com- 
mitted In  Instructing  the  Jnry  as  follows: 

"If  you  should  find  from  the  evidence  that  the 
plaintiffs  are  entitled  to  the  bond,  and  should 
return  a  verdict  in  favor  of  the  plaintifb,  your 
verdict  would  not  prevent  the  defendant  from 
recovering  off  the  plaintiffs  any  amount  that 
the  plaintiSs  may  be  owing  to  the  defendant; 
in  other  words,  you  are  not  establishing  the 
question  as  to  whether  plaintiffs  owe  the  de- 
fendant or  not.  The  question  you  are  to  try  and 
determine  is  whether  the  plaintiffs  delivered  the 
bond  to  the  defendant  for  the  purpose  of  pay- 
ing the  items  which  the  defendant  says  the 
plaintiffs  owe  him.  If  the  bond  was  not  deliv- 
ered to  the  defendant  for  such  purpose,  then  the 
plaintiffs  would  be  entitled  to  recover  the  same, 
even  if  they  owe  the  defendant  each  and  all  of 
the  items  which  the  defendant  claims  the  plain- 
tifEs  owe  him." 

An  exception  having  been  taken  by  defend- 
ant's counsel  to  the  court's  refusal  to  give  a 
requested  instruction,  it  is  maintained  that 
an  error  was  committed  in  declining  to  direct 
as  follows ; 

"I  charge  yon,  gentlemen  of  the  jury,  that  if 
you  should  find  for  the  plaintiffs  m  this  case, 
and  find  that  the  bond  cannot  be  d^vered,  and 
should  find  that  the  plaintiffs  have  been  dam- 
aged, yon  are  to  deduct  from  any  amount  which 
you  may  find  due  the  plaintiffs  from  the  defend- 
ant as  damages  the  amounts  which  are  due  to 
the  defendant,  if  any,  for  real  estate  commis- 
sions, negotiation  of  loan,  commission  on  sale  of 
bond,  and  for  money  advanced,  and  it  is  admit- 
ted and  conceded  in  this  case  that  the  sum  of 
$43.50  is  due  from  the  plaintiffs  to  the  defend- 
ant, but  whether  or  not  the  plaintiffs  are  enti- 
tled to  recover  in  this  case  is  a  matter  for  you 
to  determine,  and  the  burden  is  upon  the  plain- 
tiffs to  prove  their  case,  and,  if  they  fail  to  do 
M>,  your  verdict  most  be  for  the  defendant" 


The  conrt  permitted  the  defendant  freely 
to  offer  testimony  tending  to  prove  the  plain- 
tiffs were  Indebted  to  him  as  alleged  In  the 
answer.  This  was  done  to  substantiate  the 
defendant's  theory  by  showing  a  considera- 
tion for  delivering  the  bond  to  him  in  pay- 
ment of  the  plaintiffs'  obligations.  The  plain- 
tiffs' hypothesis  was  that  the  bond  had  been 
so  delivered  in  order  that  a  sale  thereof 
might  be  made  and  the  proceeds  arising 
therefrom  returned  to  them.  If  the  latter 
theory  was  correct  the  defendant  had  no 
right  to  appropriate  the  bond  merely 'because 
the  plaintiffs  might  have  been  Indebted -to 
him.  In  an  action  of  claim  and  delivery  the 
only  issue  that  can  be  determined  is  the 
plaintiff's  right  to  the  immediate  possession 
of  the  demanded  personal  property.  The 
fact  that  a  sum  of  money  is  due  and  owing 
does  not  authorize  a  creditor,  without  pur- 
suing the  remedy  prescribed  by  law,  to  take 
possession  of  the  debtor's  personal  property 
and  apply  it,  or  the  proceeds  arising  there- 
from, to  the  payment  of  his  claim.  No  er- 
ror was  committed  in  giving  the  instruction 
first  hereinbefore  quoted. 

It  will  be  remembered  that  the  reply  ad- 
mitted $43.50  was  due  the  defendant  on  ac- 
count of  interest  whldi,  it  was  averred,  he 
had  voluntarily  paid,  and  also  alleged  that 
the  plaintiffs  tendered  that  sum  in  full  pay- 
ment thereol  The  plaintiffs'  final  pleading 
did  not  allege  that  this  amount  of  money  had 
been  offered  to  the  defendant  or  that  upon 
his  refusal  to  accept  it  that  sum  had  been 
left  with  the  clerk  of  the  court  for  him.  The 
averment  referred  to  is  nothing  more  than 
a  mere  proposal  to  allow  the  defendant  to 
take  a  Judgment  for  the  sum  of  $43.50.  Such 
offer  in  an  action  of  this  kind  is  not  good 
pleading,  and  might  upon  motion  have  been 
stricken  from  the  reply.  The  tender  was 
probably  set  forth  in  the  reply  to  show  to 
the  jury  a  willingness  on  the  plaintiffs'  part 
to  deal  justly  with  the  defendant 

To  sanction  the  giving  of  the  requested  in- 
struction would  permit  a  creditor,  without 
pursuing  the  provisional  remedy  of  attach- 
ment to  take  possession  of  a  debtor's  per- 
sonal property  unlawfully,  and,  if  it  could 
be  sold  before  an  action  of  replevin  were  in- 
stituted, the  creditor  might  from  the  pro- 
ceeds pay  his  own  demand  and  turn  over  to 
the  debtor  the  surplus  of  the  money,  if  any 
remained.  While  a  creditor  has  an  adequate 
remedy  for  the  recovery  of  debts  due  him, 
the  law  will  not  countenance  the  scheme  of 
obtaining  payment  of  his  demands  as  out- 
lined in  the  requested  instruction,  in  refus- 
ing to  give  which  no  error  was  committed. 

[S]  The  complaint  did  not  oarticularly  de- 
scribe the  bond  undertaken  to  be  recovered, 
probably  because  it  had  never  been  in  the 
plaintiffs'  possession,  but  at  their  request  had 
been  delivered  to  the  defendant  It  appeared 
at  the  trial  that,  though  the  bond  bad  been 
sold,  and  a  new  one  issued  in  lieu  thereof, 
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the  canceled  bond  was  received  In  evidence 
disclosing  the  number  and  series  as  herein- 
before set  forth. 

"The  proper  way  to  correct  an  error  in  enter- 
ing a  Jadgment  In  replevin,"  says  a  text-writer, 
"is  by  motion  In  the  court  in  which  it  was  ren- 
dered, not  by  appeaL"  Cobbey,  Replevin  (2(1' 
Ed.)  i  1092. 

To  the  same  effect  Is  the  case  of  lager- 
BOU  T.  Bostwlck,  22  N.  T.  425. 

It  Is  difficult  to  understand  how  the  de- 
fendant can  be  prejudiced  by  the  Judgment 
In  the  respect  mentioned,  since  he  cannot  re- 
turn the  bond  demanded.  But,  however  this 
may  be,  the  particularity  of  the  Judgment 
does  not  appear  to  have  been  called  to  the 
attention  of  the  trial  court,  so  as  to  afford  It 
an  opportunity  to  correct  the  final  deter- 
mination, though  a  motion  to  set  aside  the 
verdict  and  Judgment  and  to  grant  a  new 
trial  was  interposed.  The  defendant's  coun- 
sel not  having  spedfled  the  number  and  series 
of  the  bond  as  given  in  the  judgment  now 
complained  of,  any  error  committed  In  such 
final  determination  of  the  cause  is  unavail- 
ing on  appeal. 

It  follows  that  the  Judgmemt  should  be  af- 
firmed, and  it  is  so  ordered. 

BENSON,  BURNETT,  and  McBRIDE,  JJ., 
concur. 


at  Or.  2«S) 

LUEDDBMANN  et  aL  T.  RUDOLF. 

(Supreme  Court  of  Oregon.    Jan.  11,  1916.) 

1.  Bbokbbs  ®s>7— Acceptanck— Necessitt. 

Where  a  firm  of  real  estate  brokers,  reply- 
ing to  a  response  to  their  advertisement  in  which 
the  owner  of  land  offered  to  sell  or  exchange  the 
same  for  a  price  named  at  a  fixed  commission, 
stated  that  the  owner  of  the  places  they  ad- 
vertised could  not  consider  the  property  of  the 
person  who  answered  the  advertisement  and 
then  made  a  counter  offer,  no  contract  of  em- 
ployment of  the  brokers  by  the  party  resulted. 
[Ed.  Note.— For  other  caBes,  see  Brokers,  Ceat. 
Dig.  tS  5-8;    Dee.  Dig.  <8=>7.] 

2.  Bbokxrs  4s>43  —  Bmpiotmbnt  —  Wbitkbn 
cohtbact. 

By  direct  provision  of  D.  O.  I&,  i  808,  an 
agreement  authorizing  or  employing  an  agent 
or  broker  to  sell  or  purchase  real  estate  for 
compensation  or  commission  must  be  in  writing. 
[Ed.  Note.— For  other  coses,  see  Brokers,  Cent 
Dig.  t  44 ;  Dec.  Dig.  <S=>43.] 

Department  No.  1.  Appeal  from  Clrcoit 
Court,  Lane  County ;  G.  P.  Sklpworth,  Judge. 

Action  by  Max  Lueddemann,  Ernest  L. 
Lueddemann,  and  J.  B.  Ruley,  as  copartners 
under  the  firm  name  of  Lueddemann,  Ruley  & 
Co.,  against  William  Rudolf  to  recover  $1,000 
as  broker's  commissions  claimed  to  have  been 
earned  by  the  plaintiffs  In  effecting  a  sale  of 
the  land  of  the  defendant.  The  complaint 
was  denied,  and  other  Issues  raised,  which 
are  not  deemed  material  for  the  considera- 
tion of  the  case.  From  a  verdict  and  Judg- 
ment in  favor  of  the  plaintiffs,  the  defendant 
appeals.    Reversed. 


H.  B.  Slattery,  of  Eugene,  for  appellant. 
Jesse  Steams,  of  Portland  (F.  E.  Smith,  of 
Eugene,  on  the  brief),  for  respondents. 

BDBNBTT,  J.  [1,  2]  According  to  the  bW 
of  exceptions  the  plaintiff  Lueddemann  tes- 
tified that  on  March  16,  1914,  he  received 
through  the  United  States  mall  a  letter  from 
the  defendant,  "Exhibit  A"  which  is  here  set 
out: 

"Tamhill.  Oregon,  Mar.  16—14. 
"Lueddemann  Ruley  Company. 

"Sir  I  seen  your  Ade  in  the  Sunday  Orgoniaa 
that  yon  had  land  to  trade  for  a  wheat  ranch 
that  I  would  trade  for  a  good  dairy  ranch.  My 
farm  is  5  miles  north  of  Eahlotus,  Franklin 
Co.  Wash,  consists  of  1440  achers,  1300  In  culti- 
vation, 650  In  fall  wheat  and  650  to  bee  summer 
followed  free  to  buyer.  Place  rented  to  Nov. 
Ist,  this  fall.  My  price  is  $27.00  acber;  there  is 
a  mortgage  of  $9(«6,  against  it,  4^1725  due  this 
faU;  S1300  next  fail;  $6000  in  1916.  Buildings 
only  fair;  small  house,  bam  room  for  2S  head 
of  horses,  well  and  windmill.  SW  1-4  of  see. 
12;  all  sec.  13;  aU  of  sec.  14  Town.  14  R.  34. 
I  will  give  $1000  Com.  aa  a  trade  or  I  will 
give  yon  $1500  on  cash  sale.  In  case  of  cash 
sale  I  will  cut  my  price  a  little.  Will  give  long 
time  with  fair  cash  payment  down,  tlofit  to 
hear  from  yon  soon. 

"Your  truly,  Wm.  RudoU." 

The  same  witness  testifled  that  In  answer 

to  the  foregoing  letter  he  wrote.  Signed,  and 

mailed  to  the  defendant  at  bis  postofflce, 

Tamhlll,  Or.,  the  following  communication; 

"Portland,  Oregon,  March  21,  1914. 

"Mr.  William  Rudolf,  R.  1,  Tamhill,  Oregon 
— Dear  Sir:  Replying  to  your  favor  of  March 
16th,  the  owner  of  the  three  places  we  adver- 
tised could  not  consider  your  property,  as  it 
amounts  to  more  than  he  would  care  to  under- 
take. He  would  assume  up  to  say  $4,(X)0  or 
$5,000,  but  your  property  amounts  to  over  $38,- 
000,  and  he  would  have  to  assume  over  $20,000, 
so  it  is  out  of  the  question.  We  are  glad,  how- 
ever, to  know  about  your  property,  as  we  believe 
that  we  can  get  you  a  trade.  Please  let  me 
know  whether  all  of  this  years  crop  goes  with 
the  place,  or  is  It  rented,  and  If  rented,  when 
can  you  give  possession?  Are  they  to  plow  the 
Summer  fallow  even  if  you  trade  the  place  off? 
How  far  are  you  from  the  nearest  station?  Is 
there  any  running  water  on  your  place,  or 'any 
alfalfa  land?  Is  there  any  stock  and  imple- 
ments Included?  Would  you  cut  the  place  in 
two,  that  is,  would  you  trade  part  of  it?  How 
high  would  you  go,  if  you  could  get  a  good 
stocked  and  equipped  dairy  farm?  Please  let 
me  know  about  these  matters,  and  I  will  try  to 
put  up  a  good  proposition  to  yon  as  we  have  a 
number  of  things  to  offer  for  a  good  wheat  farm. 
"Yours  truly, 

"Lueddemann,  Rul^  &  Ca, 

"By  Max  Laeddemami.* 

The  plaintiffs  stated  to  the  court  that  these 
two  letters  constituted  the  contract  of  em- 
ployment, and  that  they  relied  upon  them  as 
constituting  the  agreement  between  the  par- 
ties whereby  the  defendant  employed  the 
plaintiffs  to  effect  a  trade  of  his  land.  In  or- 
der to  establish  a  contract  upon  offer  and  ac- 
ceptance the  acceptance  must  be  In  the  pre- 
cise terms  of  the  offer.  In  other  words,  the 
acceptance  must  precisely  meet  the  terms  of 
the  offer,  or  there  is  no  meeting  of  minds  so 
essential  to  the  validity  of  a  contract.    The 
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following  excerpt  from  the  letter  of  the  plain- 
tiff conclnslTely  shows  that  the  offer  of  the 
defendant  was  not  accepted: 

"Eeplyinj  to  your  faror  of  March  16th,  the 
owner  of  the  three  places  we  advertised  could 
not  consider  your  property,  as  it  amounts  to 
more  tbau  he  womd  care  to  undertake.  He 
would  assume  up  to  say  $4,000  or  $5,000,  but 
your  property  amounts  to  over  $38,000,  and  he 
would  have  to  assume  over  $20,000  so  It  is  oat 
of  the  questiML" 

The  remainder  of  the  plaintiff's  letter  at 
best  la  nothing  more  than  a  counter  proposi- 
tion. There  was  no  acceptance  of  this  coun- 
ter proposition  according  to  the  statements  of 
the  plaintiff  that  the  two  letters  mentioned 
constituted  the  whole  contract  Section  80S, 
Ix  O.  tk,  says: 

"In  the  following  cases  the  agreement  is  void 
nnless  the  same  or  some  note  or  memorandum 
thereof,  expressing  the  consideration,  be  in  writ- 
ing and  subscribed  by  the  party  to  be  charged, 
or  by  his  lawfully  authorized  agent;  evidence, 
therefore,  of  the  agreement  shall  not  be  received 
other  thiin  the  writing,  or  secondary  evidence 
of 'its  contents,  in  the  cases  prescribed  by  law. 
•  •  •  8.  An  agreement  altered  into  subse- 
quent to  the  taking  effect  of  this  act,  anthoris- 
ing  or  employing  an  agent  or  broker  to  sell  or 
purchase  real  estate  for  comi)ensation  or  a 
commission." 

As  stated,  the  only  writings  offered  In  evi- 
dence are  not  sufficient  in  point  of  law  to 
constitute  a  contract  The  case  la  controlled 
by  Henry  v.  Harker,  61  Or.  276, 118  Pac.  205, 
122  Paa  298,  where  It  was  decided  that  the 
writings  appearing  In  evidence  did  not  consti- 
tute a  contract  by  offer  and  acceptance. 

Tbe  Judgment  of  the  drcult  court  is  re- 
Tersed. 

MOORB;  a  X,  and  McBBIDB  and  BBN- 
SON,  JJ.,  concur. 

(80  Or.  87») 

MUm  V.  MORRIS  et  sL 
(Supreme  Court  of  Oregon.    Jan.  11, 1910.) 

1.  Attobrbt  and  Client  «=»143— AnnxnoN- 

AL  OOMPENBATION— GOHBIDBBATION. 

Where  plaintiS  was  employed  by  defend- 
ants as  an  attorney  at  a  monthly  salary,  which 
had  been  fixed  in  advance,  their  statement  to 
him  that  they  realized  he  was  underpaid,  but 
that  if  he  would  do  his  best  to  promote  their 
ventures,  and  such  ventures  should  prove  suc- 
cessful, he  would  receive  a  substantial  reward, 
did  not  create  a  legal  obligation  on  defendants ; 
since  such  offer  was  based  on  no  considera- 
tion. 

'  (Eld.  Note. — For  other  cases,  see  Attorney  and 
CUent,  Cent  Dig.  St  328-331;  Dec  Dig.  «=> 
143.] 

2.  EvioENCE  9=9l65— Best  and  Seoordabt— 
Meuobanduk. 

In  an  action  for  such  reward,  the  con- 
tents of  a  memorandum  made  by  defendants  in 
fixing  the  reward  conid  not  be  orally  proved  by 
plaintiff  from  memory,  refreshed  by  a  memo- 
randum made  by  him  while  the  matter  was  dear 
in  his  mind,  where  no  showing  was  made  to  ac- 
count for  not  producing  the  original  memo- 
randum. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  f|  648-855;   Dec  Dig.  «=9l66.] 


8.  Evidence  «=3441— Pabol  Evideros— Con- 
tracts. 

Where  plaintiff  in  such  action  alleged  that 
defendants  fixed  the  reward  in  their  agreement 
of  dissolution  of  their  firm,  at  1,000  shares  ot 
stock  in  a  power  company  controlled  by  them, 
but  the  dissolution  contracts  contained  no  pro- 
vision relating  thereto,  plaintiff  could  not  prove 
the  inclusion  of  such  provision  in  oral  nego- 
tiations preceding  the  contracts,  since  such  ne- 
gotiations being  merged  in  the  written  contracts, 
evidence  thereof  was  inadmissible,  under  L.  O. 
li.  f  713,  prohibiting  parol  variance  of  written 
instruments. 

[Ed.    Note.— For   other   cases,   see   Evidence, 
Cent  Dig.  if  1719, 1723-1763,  1765-1845,  2030- 
2047;    Dec.  Dig.  «=»441.] 
4.  EviDBNOE  «=5»424— Pabol  Evidence— Peb- 

SONS  BOOND  BT  CONTKAOT. 

Plaintiff  could  not  on  the  ground  that  he 
was  not  a  party  to  such  dissolution  contract, 
rely  on  conmtions  or  considerations  de  hors,  to 
support  his  claim  to  snch  reward,  since,  there 
being  no  binding  obUgation  on  defendants  there- 
for unless  embodied  in  tlie  written  contracts, 
plaintiff  must  recover  a8«a  privy  to  such  con- 
tracts or  not  at  all. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
CJent  Dig.  H  1966-1968;  Dec.  Dig.  «=>424.] 
6.  Evidence  «=»419— Pabol  Bvidenoe— Oon- 

bidebation. 

Where,  in  such  dissolution  contracts,  the 
consideration  provisions  were  contractual  in 
their  nature  and  not  merdy  monetary,  and  the 
contracts  were  otherwise  complete,  leaving  noth- 
ing more  to  be  said,  plaintiff  could  not  as  a 
privy  show  that  the  real  consideration  was  dif- 
ferent from  that  expressed. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cwit  Dig.  Sf  1912-1928 ;  Dec  Dig.  *=»419.] 

Bean,  J.,  dissenting. 

Department  2.  Appeal  from  Circuit  Court 
Multnomah  County;  Henry  E.  McGinn, 
Judge. 

Action  by  Jane  W.  Mulr,  as  executrix  of 
the  estate  of  William  T.  Mulr,  deceased, 
against  James  H.  Morris  and  Fred  S.  Morris, 
Individually  and  as  partners  doing  business 
under  tbe  firm  name  and  style  of  Morris  Bros. 
From  a  judgment  for  d^endants,  plaintiff 
appeals.   Affirmed. 

William  T.  Mulr,  plaintiff's  deceased  bus- 
band,  whom  for  brevity  we  style  "Mulr,"  be- 
gan this  action  to  recover  $65,000  as  money 
had  and  received  by  the  defendants  to  his 
use,  which  he  claimed  was  the  proceeds  of  a 
sale  by  the  defendants  of  1,0(X)  shares  of 
stock  In  the  Oregon  Water  Power  &  Railway 
Company  held  by  them  In  trust  for  him. 
Mulr  died  November  4,  1911,  and  the  present 
plaintiff  was  substituted  In  his  stead.  Oth- 
er personages  figuring  in  the  transactions 
culminating  in  this  litigation  maiy  be  thus  de- 
scribed :  Morris  &  Whitehead  was  a  Colorado 
banking  corporation  which  we  designate  as 
"the  bank,"  the  stock  of  which  was  owned 
by  the  defendants  Morris.  It  engaged  in 
protnoting  and  operating  various  railway 
and  water  enterprises,  and  dealt  in  corporate 
and  municipal  bonds  and  other  securities. 
Morris  Bros.  &  Chrlstensen  was  a  partner- 
ship composed  of  James  H.  Morris,  Fred  S. 
I  Morris,   and   Jnllus   Chrlstensen,   which    we 
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call  "the  firm,"  and  which  took  over  all  the 
assets  and  business  of  the  bank,  continuing 
its  existing  enterprises  and  engaging  in  new 
ones.  Among  the  concerns  promote(t  by  the 
bank  and  the  firm  was  the  Oregon  Water 
Power  &  Bailway  Company,  an  Oregon  cor- 
poration called  herein  the  "Power  Company" 
with  20,000  shares  of  stock,  each  of  the  par 
value  of  f  100,  all  of  which,  except  4  shares 
issued  to  that  number  of  individuals,  includ- 
ing Mulr,  to  enable  them  to  qualify  as  di- 
rectors, was  originally  issued  to  Fred  S. 
Morris  as  a  representative  of  the  bank.  The 
latter  concern  and  its  successor,  the  firm, 
always  owned  a  very  large  majority  of  the 
stock  of  the  Power  Company  until  it  and  its 
property  were  sold  to  the  Portland  Railway, 
Ltight  &  Powei;  Company,  uiother  corporation 
in  this  state. 

In  substance,  the  complaint  states  that 
Mulr  served  the  bank  and  the  firm  as  an  at- 
torney until  the  dissolution  of  the  latter,  and 
afterwards  performed  the  same  duty  to  the 
defendants  at  an  agreed  monthly  salary  in 
money  which  all  his  employers  frequently 
said  was  Inadequate  compensation  for  the 
services  he  rendered,  and  that  if  he  would 
continue  in  their  employment  he  should  re- 
ceive additional  compensation  in  the  form  of 
an  interest  in  the  property  shares  of  stock, 
profits,  and  business  of  the  Power  Company 
and  other  corporations  owned  and  operated 
by  them,  provided  the  enterprises  Were  suc- 
cessful, the  amount  ot  which  reward  was  to 
be  afterwards  determined.  It  Is  charged 
that  this  stipulation  was  made  both  by  the 
bank  and  its  successor,  the  firm,  that  Mnir 
continued  to  work  for  the  small  salary,  and 
that  he  fully  performed  all  the  conditions  of 
his  employment  on  his  part  until  the  Power 
Company  was  finally  sold  as°  stated.  Sub- 
stantiaUy,  the  plaintifC  avers  that  about  No- 
vember 7,  1904,  the  members  of  the  firm 
agreed  among  themselves  that  Muir's  addi- 
tional compensation  should  consist  in  the  is- 
suance to  him  of  1,000  shares  of  the  Power 
Company  stock,  but  that  although  stock  was 
Issued  to  other  employ&i  of  the  firm,  none 
was  Issued  to  him.  The  foregoing  is  a  con- 
densation of  a  very  extended  recitation  of 
matter  of  inducement  leading  up  to  the  crux 
of  the  complaint  found  in  the  thirteenth 
paragraph  which  we  adapt  to  the  limits  of 
an  opinion  thus:  That  thereafter  about  June 
26,  1905,  the  firm  was  dissolved;  that  before 
and  at  the  time  of  such  dissolution,  as  an 
Inducement  thereto  and  as  part  of  the  con- 
tract of  dissolution,  it  was  then  agreed  be- 
tween Christensen  on  the  one  hand  and  the 
defendants  herein,  on  the  other,  that  the 
1,000  shares  of  Power  Company  stock  which 
the  firm  had  determined  to  deliver  to  Mulr 
should  be  and  was  his  property,  to  which  he 
was  entitled  in  payment  of  the  extra  compen- 
sation mentioned;  that  defendants  here 
should  issue  the  same  to  him,  and  that  in 
consideration  thereof  Christensen  agreed  to 


satisfy  certain  eastern  creditors  of  the  flrna, 
and  did  then  and  there  assign  to  these  de- 
fendants all  his  stock  and  Interest  in  the 
Power  Company.  It  is  further  averred  that 
about  that  time  the  defendants  formed  the 
partnership  of  Morris  Bros,  through  which 
they  acquired  and  assumed  control  of  the 
Power  Company  and  all  its  stock  and  so  con- 
tinued until  about  April  27,  1906,  when  they 
sold  aU  the  stock  to  the  Portland  Railway 
Light  &  Power  Company  at  $65  per  share, 
which  was  paid  to  them,  and  that  they  re- 
tained the  sum  of  $65,000  received  for  the 
1,000  shares  they  had  agreed  to  Issue  to  Mulr. 
For  this  amount,  with  interest,  judgment  is 
demanded. 

The  answer  admits  that  Mulr  was  In  the 
employment  of  the  bank,  the  firm,  and  Mor- 
ris Bros,  successively ;  that  the  firm  succeed- 
ed to  all  the  interests  of  the  bank ;  that  Mor- 
ris Bros,  took  over  from  the  firm  part  of  the 
Power  Company  stock  being  all  the  firm's 
Interest  therein  agreeing  to  pay  part  of  the 
firm's  UablllUes,  and  that  afterwards  Morris 
Bros,  sold  all  the  Power  Company  stock  own- 
ed by  them,  and  did  not  pay  Mulr  the  $65,000 
claimed  by  him.  Otherwise  the  complaint 
is  traverse^!,  in  all  material  particulars. 

Affirmatively  the  defendants  allege  that 
about  December  18,  1908,  they  had  an  ac- 
counting with  Mulr  covering  all  the  trans- 
actions described  in  the  complaint,  as  a  re- 
sult of  which  they  paid  and  discharged  all 
demands  which  he  had  against  them.  A  sec- 
ond defense  is  in  substance  as  follows :  That 
about  February  15,  1901,  Mulr  entered  the 
employment  of  the  bank  at  an  agreed  month- 
ly salary,  later  serving  the  firm  in  the  same 
capacity  until  its  dissolution,  and  afterwards 
the  defendants,  composing  a  firm  of  Morris 
Bros,  until  May  1.  1906,  all  at  a  stipulated 
compensation  per  month ;  tliat  during  all  this 
time  he  was  working  under  contract  for  an 
agreed  salary  and  for  no  other  compensation, 
and  that  long  prior  to  the  beginning  of  this 
action  Mulr  had  been  paid  in  full  for  all  the 
services  rendered  as  set  out  in  the  com- 
plaint. 

It  is  farther  stated  tliat  these  defendants 
and  Mulr  were  personal  friends,  and  that  on 
account  of  a  desire  to  help  him  and  not  be- 
cause of  any  legal  obligation  resting  upon 
them,  Fred  S.  Morris,  representing  in  Ore- 
gon the  bank  and  the  firm,  told  Mulr  that  if 
the  Oregon  ventures  proved  profitable  he 
would  not  be  forgotten,  but  would  be  enabled, 
out  of  the  various  enterprises  mentioned,  to 
reap  benefit  above  and  beyond  the  agreed 
salary  which  he  was  paid ;  that  when  the 
firm  was  dissolved,  the  defendants  were  own- 
ers of  all  the  stock  of  the  Power  Company, 
except  1387  shares;  that  5,000  shares  had 
been  deposited  with  Eugene  Ivins  as  collater- 
al for  $100,000  loaned  by  him  to  the  firm; 
that  Ivlns  had  an  option  also  to  purchase  the 
stock  while  still  unredeemed  for  $50  per 
share;   that  on  account  of  the  friendship  to 
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Mnlr  and  In  pursuance  of  the  statement  tbey 
had  made  to  him,  Fred  S.  Morris  Indorsed 
his  note  for  $25,000,  with  which  Molr  took 
up  1,000  shares  of  stock  pledged  to  Ivins,  ap- 
plying the  money  in  payment  of  the  Ivins 
loan,  and  that  afterwards  the  defendants 
sold  the  stock  with  their  own,  paid  Mulr's 
note  and  gave  him  $15,000  of  money  realized 
from  the  sale,  heing  the  $15  per  share  in  ex- 
cess of  the.  option  price  extended  to  Irins. 
The  reply  traversed  the  new  matter  of  the 
answer  in  Important  particulars.  In  his  tes- 
timony, however,  Mulr  admitted  receiving 
the  $15,000  as  profit  on  the  sale  of  the  1,000 
shares  of  Power  Company  stock  redeemed 
from  Ivins,  but  contended  it  was  a  transac- 
tion distinct  from  the  one  on  which  this  ac- 
tion is  founded.  At  a  trial  before  a  Jury, 
the  circuit  court  at  the  close  of  the  testimony 
for  the  plaintiff  entered  a'  Judgment  of  non- 
suit on  the  motion  of  the  counsel  for  the  de- 
fendants, and  the  plaintiff  appeals. 

Ralph  E.  Moody  and  Kenneth  !<.  Fenton, 
both  of  Portland  (Wm.  D.  Fenton  and  Ben 
U.  Dey,  both  of  Portland,  on  the  brief),  for 
appellant.  Wirt  Minor,  John  M.  Gearln,  and 
C.  W.  Fulton,  aU  of  Portland  (Teal,  Minor 
&  Winfree  and  W.  A.  Johnson,  all  of  Port- 
land, on  the  brief),  for  respondents. 

BURNETT,  3.  (after  stating  the  facts  as 
above).  [1]  The  precise  question  to  be  deter- 
mined is  whether  there  was  any  competent 
evidence  to  take  the  case  to  the  Jury.  Be- 
sides the  writings  hereinafter  mentioned,  the 
evidence  Is  found  in  the  deposition  of  the 
decedent  and  the  testimony  of  Julius  Chris- 
tensen  and  W.  H.  Hurlburt,  the  former  a 
member  of  the  firm,  and  the  latter  president 
and  general  manager  of  the  Power  Company 
while  under  control  of  the  bank  and  the 
firm.  Mulr  admitted  as  a  witness  that  he  en- 
tered the  employment  of  the  bank  in  Febru- 
ary, 1901,  at  a  salary  of  $200  per  month, 
which  was  agreed  upon  In  advance.  He  con- 
tinued under  that  arrangement  until  April, 
1902,  from  which  date  to  December  Slst  of 
that  year  he  drew  a  salary  of  $275  per  month. 
During  the  year  1903  he  received  a  monthly 
compensation  agreed  upon  In  advance  of  $400, 
and  afterwards  until  the  Power  Company 
was  sold,  he  received  $275  per  month.  He 
says : 

"During  this  entire  time  it  was  frequently 
stated  by  Mr.  Fred  S.  Morris,  who  had  charge 
of  the  businesa  here  and  the  operations  of  Mor- 
ris &  Whitehead,  bankers,  Morris  Bros.  &  Chris- 
tensen,  and  Morris  Bros.,  in  this  territory,  that 
.  I  was  inadequately  compensated,  the  statement 
being  commonly  that  Mr.  Brown,  Mr.  Hurlburt, 
and  myself  were  all  working  for  inadequate  sal- 
aries ;  that  this  was  recognized  by  oar  em- 
ployers, and  the  purpose  was  to  see  that  we 
received  additional  compensation.  There  was 
never  anything  definite  said  to  me,  just  how 
this  compensation  would  be  paid ;  there  was  no 
promise  of  any  definite  amount,  or  any  particu- 
lar thing,  but  there  was  a  continual  statement 
and  promise  that  there  was  recognition  of  the 
fact  that  I  and  the  other  two  men  spoken  of 
were  very  much  underpaid;  that  tliis  was  ap- 


preciated, that  they  desired  me  and  them  to  con- 
tinue and  do  the  very  best  we  could  to  co-oper- 
ate with  him,  making  things  a  success,  and  up- 
on the  successful  issue  that  we  would  receive 
substantial  reward,  putting  it  in  the  light  that 
upon  the  failure,  as  I  looked  upon  it,  we  would 
not  be  expected  to  be  additionally  compensated, 
but  upon  the  issue  of  success  we  would  be,  and 
we  were  urged  in  that  way,  at  least  I  was,  to 
do  the  very  best  we  could  to  see  that  things  were 
made  a  success." 

(living  this  testimony  its  utmost  weight  it 
is  plain  there  was  nothing  in  the  contempla> 
tion  of  the  parties  exe^t  a  possltle  bono- 
rarium  unsupported  by  any  legal  obligation.  • 
Under  the  contract  of  employment  bis  serv- 
ices were  met  by  the  consideration  of  his 
monthly  salary  settled  upon  in  advance. 
Having  already  agreed  to  render  these  serv- 
ices, he  was  bound  to  perform  them,  and  they 
could  not,  as  a  consideration,  support  any  ad- 
ditional or  different  contract 

It  should  be  observed  that  in  the  thirteenth 
allegation  of  the  complaint,  to  which  refer- 
ence has  been  made,  the  plaintiff  founds  her 
cause  of  action  upon  the  contract  for  the 
dissolution  of  the  firm,  and  it  is  stated  as 
an  inducement  thereto  and  as  part  of  the 
agreement  of  dissolution  the  defendants  prom- 
ised to  Issue  1,000  shares  of  Power  Company 
stock  to  Mulr.  The  record  discloses  four 
written  agreements  affecting  the  liquidation 
of  the  firm.  The  first  was  dated  January  31, 
1905,  and  provides  in  general  terms  that  the 
partnership  should  terminate  by  July  1, 1905, 
unless  continued  by  mutual  written  consent ; 
that  the  indebtedness  and  liabilities  of  the 
firm  should  be  reduced  and  paid  off  as  rap- 
idly as  possible  without  sacrifidng  the  inter- 
ests or  assets  of  the  concern;  and  that  no 
more  business  should  be  undertaken,  the 
general  purpose  being  to  enter  upon  a  course 
of  liquidation  and  settlement  of  the  affairs 
of  the  firm.  The  original  agreement  of  part- 
nership provided  that  Christensen  should  be 
owner  of  one-fifth  of  the  firm's  property,  and 
each  of  the  two  Morris  brothers  should  own 
two-fifths  of  the  same,  and  that  the  partners 
should  be  liable  for  the  firm's  Indebtedness 
in  like  proportion.  The  next  agreement  af- 
fecting the  winding  up  of  the  firm's  affairs 
was-  dated  June  26,  1905.  By  its  terms  Mor- 
ris Bros.,  the  defendants  here,  assumed  the 
payment  of  the  Ivins  note  of  $100,000,  turned 
over  to  Christensen  647  shares  of  Catawba 
Power  Company,  6%  shares  of  Warren  & 
Jamestown  Street  Railway  Company,  and 
2,383  shares  of  York  Haven  Water  &  Power 
Company,  for  which  Christensen  transferred 
to  them  49  shares  of  Land  Company  of  Ore- 
gon, 2,096  shares  of  Power  Company  stock, 
and  all  his  Interest  in  the  5,000  shares  of 
the  latter  stock  pledged  to  Ivins,  subject  to 
the  terms  of  the  pledge  and  his  opticm  to 
purchase  the  same  at  $60  per  share.  This 
agreement  does  not  purport  to  affect  the  re- 
maining Interests  of  Christensen  or  Morris 
Bros,  in  the  Power  Company  stock  or  the 
other  assets  of  the  firm  still  on  hand.  The 
next  agreement  was  dated  June  27,  1905,  and 
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ptOTlded  tbat  the  defendants  here,  on  or  be- 
fore Augnst  1,  1905,  should  personally  dis- 
charge without  using  any  of  the  partnership 
assets,  all  the  firm's  obligations  represented 
by  sereral  of  Its  promissory  notes,  required 
Chrlstensen  to  discharge  certain  other  of  its 
obligations,  and  generally  provided  for  the 
disposal  of  the  remainder  of  the  firm's  assets. 
The  fifth  paragraph  states  that: 

"None  of  the  funds  or  assets  of  the  partner- 
ship shall  be  in  any  way  used  by  any  of  the 
Uguidating  partners,  except  as  proTided  herein, 
^e  said  funds  shall  be  kept  separate  and  apart 
from  and  be  in  no  wise  commingled  with  any 
other  funds  or  assets.  All  moneys  of  the  part- 
nership shall  be  deposited. in  the  name  of  and  to 
the  credit  of  Morris  Broa.'-&  Christensen." 

Finally,  on  November  1,  190B,  the  mem- 
bers of  the  firm  made  their  last  written  stip- 
Tilation,  80  far  as  the  record  disclose  wind- 
ing up  its  affairs  in  detail  according  to  sched- 
ules annexed  to  the  document,  and  apportion- 
ed among  themselves  the  liabilities  assumed 
by  each.  In  all  these  written  contracts  af- 
fecting liquidation  of  the  firm,  no  mention 
whatever  Is  made  of  any  obligation  to  Muir 
or  of  his  ownership  of  or  right  to  any  of  the 
stock  of  the  Power  Company.  On  the  con- 
trary, as  quoted  above,  they  expressly  inter- 
dicted any  use  of  the  assets  except  as  pre- 
scribed in  the  language  of  their  stipulations. 
There  is  no  attempt  whatever  to  prove  the 
averment  of  the  complaint  that  as  early  as 
November  7,  1904,  the  partners  of  the  firm 
had  determined  to  issue  any  stock  to  Muir. 

[2]  Plaintiff  offered  oral  testimony  to  show 
that  in  the  negotiations  culminating  in  the 
agreement  of  June  26,  1905,  the  partners  set 
aside  1,000  shares  each  for  Muir,  Brown,  and 
Hurlburt,  and  one  share  each  for  J.  Frank 
Watson  and  A.  B.  Croasman.  Such  proffered 
evidence  is  fonnd  in  the  deposition  of  Muir, 
wherein  he  speaks  of  having  seen  a  certain 
yellow  paper  memorandum  shown  him  in 
Philadelphia  in  April  or  May,  1908,  by  James 
H.  Morris,  whereon  were  set  down  in  the 
latter's  handwriting  1,000  shares  each  for 
Muir  and  Hurlbut,  and  he  thinks  2,000  for 
Brown,  which  Morris  told  him  were  made 
when  the  agreement  of  June  26,  1905,  was 
framed  so  as  to  determine  what  would  be  left 
of  the  Power  Company  stock  to  be  disposed  of 
between  the  partners.  The  witness  Chrlsten- 
sen also  testified  about  the  same  memoran- 
dum aU  over  the  objections  of  the  defendants. 
The  plaintiff  relies  upon  this  paper  to  prove 
the  fixing  of  the  then  yet  undetermined 
amount  of  extra  remuneration  to  be  awarded 
to  her  decedent  If  it  was  of  any  value  as 
proof,  the  paper  itself  was  the  best  evidence ; 
but  curiously  enough,  no  effort  appears  to 
have  been  made  to  produce  it  or  to  account 
for  its  absence.  Not  only  so,  but  Muir,  avow- 
ing his  complete  forgetfulness  of  it,  offered 
as  evidencb  of  its  contents  part  of  a  written 
statement  made  by  himself  May  30,  1908, 
when,  as  he  says,  the  matter  was  fresh  in 
Ills  memory,  covering  his  recollection  of  the 
conversatioD  with  Morris  and  the  terma  of 


the  paper  whidi  the  latter  ezbibited  to  him. 

In  the  light  of  such  cases  as  Wiseman  v. 
N.  P.  E.  R.  Co.,  20  Or.  426,  26  Pat  272,  23 
Am.  St  Rep.  135,  Jones  v.  Teller,  6S  Or.  328, 
183  Pac.  364,  and  Parker  v.  Smith  Lumber 
Co.,  70  Or.  41,  138  Pac  1061,  the  witness, 
though  clearly  remembering  the  same,  could 
not  be  permitted  to  state  the  contents  of  the 
paper,  unless  some  showing  was  made  to  ac- 
count for  not  producing  it  Much  less,  in  the 
absence  of  such  explanation,  could  he  substi- 
tute his  own  memorandum  of  his  remem- 
brance of  its  terms 

[3]  All  this,  however,  as  stated  in  the  com- 
plaint, was. part  of,  and  hence,  as  a  matter 
of  law,  was  merged  in,  the  written  agree- 
ment and  cannot  affect  the  conditions  there- 
of as  thus  finally  settled. 

We  here  recite  the  oft-quoted  section  713, 
L.  O.  li.: 

"When  the  terms  of  an  agreement  have  been 
reduced  to  writing  by  the  parties,  it  is  to  be 
considered  as  containing  all  those  terms,  and 
therefore  there  can  be,  between  the  parties  and 
their  representatives  or  succeesors  in  interest, 
no  evidence  of  the  terms  of  the  agreement,  oth- 
er than  the  contents  of  the  writing,  except  in  the 
following  cases : 

"1.  Where  a  mistake  or  imperfection  of  the 
writing  is  put  in  issue  by  the  pleadings; 

"2.  Where  the  validity  of  the  agreement  is  the 
fact  in  dispute.  But  this  section  does  not  ex- 
clude other  evidence  of  the  circumstances  under 
which  the  agreement  was  made,  or  to  which  it 
relates,  as  defined  in  section  717,  or  to  explain 
an  ambiguity,  intrinsic  or  extrinsic,  or  to  estab- 
lish illegality  or  fraud.  The  term  'agreement' 
includes  deeds  and  wills  as  well  as  contracts  I>e- 
tween  parties." 

[4]  The  plaintiff  argues  that  she  was  en- 
titled to  show  the  actual  consideration  of 
the  contract  In  question;  that  she  Is  not 
bound  by  Its  terms,  and  may  show  other 
conditions  supporting  her  claim.  It  must 
be  admitted  that  the  talk  about  other  pos- 
sible additional  compensation  was  not  defi- 
nite enough  to  constitute  a  legal  obligation. 
As  a  corollary  to  this,  it  is  plain  that  the 
amount  and  manner  of  additional  pay  rested 
solely  in  the  discretion  of  the  employers,  and 
without  some  definite  stipulation  supported 
by  sufficient  bonsideration,  no  liability  would 
accrue  against  them.  It  is  indispensable, 
therefore,  for  the  plaintiff  to  show  some  such 
contract  Indeed,  this  is  the  avowed  theory 
of  the  complaint,  as  stated  in  the  thirteenth 
paragraph.  The  plaintiff  must  therefore 
claim  under  the  contract  of  dissolution  or 
not  at  all.  Her  demand  cannot  rise  above 
its  source.  If  the  theory  of  the  complaint 
is  sound,  Muir  was  In  every  sense  of  the 
word  a  privy  to  the  contract  of  dissolution, 
both  by  the  allegations  of  that  pleading  and 
the  operation  of  the  law.  Under  the  pro- 
visions of  section  713,  L.  O.  Lw,  no  other  evi- 
dence is  admissible  to  declare  the  terms  oC 
the  contract,  except  the  writing  itself.  The 
partners  had  a  right  to  contract  as  they 
chose  concerning  the  assets  oi  their  own 
firm.  It  is  true  enough,  as  argued  by  the 
plaintiff,  they  could  have  disposed  of  the 
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iwrsonalty  of  tbe  concern  by  oral  asreement, 
and  bave  fastened  upon  it  a  trust  In  favor 
of  any  one  they  chose  to  mention.  Bat  al- 
though it  Is  competent  to  create  a  trust  in 
chattels  by  parol,  yet  it  is  equally  true  that 
when  parties  have  reduced  their  contract  to 
writing,  even  about  a  matter  that  might  have 
been  left  to  recollection,  that  instrument  is 
the  exclusive  standard  to  which  their  obliga- 
tion must  be  referred.  Taken  altogether, 
the  contracts  already  mentioned  constitute 
a  complete  disposition  of  all  the  assets  of 
the  firm  In  detail.  They  are  binding  not  on- 
ly upon  the  parties  themselves,  but  also  up- 
on those  who  claim  under  them.  The  writ- 
ings left  nothing  to  determine  respecting  the 
stock  in  question.  All  the  shares  were  final- 
ly and  effectively  disposed  of,  nothing  re- 
maining to  be  done.  In  other  words,  the  con- 
tract was  complete  within  itself  about  all 
snch  matters.  Therefore  it  cannot  be  varied 
by  parol  testimony.  The  case  Is  essentially 
controlled  by  Oregon  Mill  Co.  v.  Elrkpatrick, 
66  Or.  21,  133  Pac.  69,  where  a  similar  ques- 
tion was  involved.  In  brief,  unless  Mulr 
was  privy  to  the  contracts  involving  dispo- 
sition of  the  shares  In  question  he  cannot 
claim  the  benefit  of  them.  On  the  other 
band  if  be  was  privy  to  them,  he  must  take 
them  as  he  found  them.  In  them,  however, 
as  before  stated,  there  Is  no  provision  for 
bis  benefit 

The  principle  Is  stated  thus  by  Mr.  Chief 
Justice  Moore  In  Pacific  Biscuit  Co.  v.  Dag- 
ger, 42  Or.  518,  70  Pac.  523: 

"The  rule  that  an  instrument  in  writing  can- 
not be  contradicted  or  varied  by  parol  evidence 
applies  only  between  the  parties  and  their  priv- 
ies, and  cannot  be  invoked  in  controversies  be- 
tween third  parties  and  any  of  the  parties  to  the 
contract.'* 

In  that  case  a  son  bad  executed  to  his 
mother  a  bill  of  sale  of  a  stock  of  goods  in 
hia  possession  absolute  oa  its  face,  but  In 
reality  as  a  mortgage  to  secure  her  for  mo- 
neys which  she  had  advanced  to  him.  The 
plaintiff,  claiming  that  the  son  In  control  of 
the  business  was  her  agent,  sued  her  for  the 
price  of  certain  goods  delivered  to  him  and 
which  he  had  included  in  the  bill  of  sale. 
The  paper  was  offered  to  prove  her  absolute 
ownership  of  the  stock  of  goods.  This  docu- 
ment was  thus  drawn  in  question  collaterally 
between  parties,  one  of  whom  was  a  stranger 
to  it,  and  it  was  held  that  she  might  show 
the  real  object  of  the  contract  as  against 
the  stranger.  In  such  cases  as  the  American 
Contract  Co.  v.  Bullen  Bridge  Co.,  29  Or.  549, 
46  Pac.  138,  only  the  rate  of  payment  and 
quality  of  the  property  to  be  delivered  was 
spedfled  bi  the  <^er  and  acceptance  of  the 
parties,  nothing  being  said  about  the  quan- 
tity to  be  furnished.  It  Is  plain  in  such  a 
case  that  not  all  the  contract  is  included  In 
the  writing,  and  that  the  remainder  of  the 
terms  may  be  proven  by  parol.  In  the  in- 
stant case,  however,  the  contracts  are  com- 


plete in  themselves,  leaving  nothing  more  to 
be  said. 

[t]  The  plaintiff  cannot  import  into  them 
any  additional  stipulation  inuring  to  her 
benefit  on  the  pretense  that  she  is  merely 
inquiring  Into  the  consideration.  The  pro- 
visions of  the  agreements  constituting  the 
consideration  are  contractual  In  their  nature, 
and  not  merely  monetary.  Within  the  mean- 
ing of  Sutherlln  v.  Bloomer,  60  Or.  398,  03 
Paa  185: 

"The  consideration  specified  in  the  written 
contract  consists  of  certain  acts  to  be  performed, 
and  the  authorities  are  practically  unanimous 
in  holding  that,  where  the  statement  in  the 
written  instrument  as  to  the  consideration  is 
of  a  contractual  nature,  as  where  the  considera- 
tion consists  of  a  specific  and  direct  promise  by 
one  of  the  parties  to  perform  certain  acts,  it 
cannot  be  changed  or  modified  by  parol  or  ex- 
trinsic evidence?' 

AH  the  assignments  of  error  upon  which 
the  plaintiff  relies  are  bottomed  upon  an 
effort  to  go  behind  the  written  contract  of 
dissolution  and  prove  by  oral  testimony  an 
agreement  for  the  benefit  of  the  plaintiff's 
decedent  They  must  all  yield  to  the  rule 
declared  by  section  713,  Ia  O.  L.,  and  can- 
not avail  the  plaintiff  at  this  Juncture.  The 
Judgment  of  the  drcolt  court  was  right,  and 
must  be  afilrmed. 

MOORE,  a  3.,  and  HARRIS,  3.,  concur. 
BHIAN,  J.,  dissents. 


09  Or.  38) 
OITT  OF  PORTLAND  et  oL  r.  AMERICAN 
SURBTT  CO.  OF  NEW  YORK  et  aL 

(Supreme   Court  of  Oregon.     Jan.   18,  1916.) 

1.  Costs  «=»18  —  Equrrr  Pbockedino  —  Dis- 

CKBTION. 

In  an  equitable  proceeding  the  allowance  of 
costs  and  disbursements  rests  in  the  discre- 
tion of  the  court 

[Ed.  Note.— For  other  cases,  see  Costs,  Cent. 
Dig.  §i  21,  25;   Dec.  Dig.  «=»13.] 

2.  Apfkai.  ard  Ebbob  «=>323— Matebiaucbn 
— Enfobcino  Claimb— Appbai^— Nkckssast 
Pabty. 

Where,  in  a  suit  by  a  materialman  against 
a  contractor  and  his  surety  other  subcontrac- 
tors were  made  parties  so  aa  to  determine  their 
participation  in  the  unpaid  portion  of  the  con- 
tract price,  one  subcontractor  was  denied  par- 
ticipation and  appealed,  the  other  subcontractor 
defendants  were  necessary  and  proper  parties  to 
the  appeal. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  1796,  1708-1806;  Dec. 
Dig.  «=323.]     •    ••       *^ 

S.  Cosis  «=»230-PBByAiLiNe  Pabtt  —  Sev- 
EBAL  Claimants— Appkal. 

Where  in  such  appeal  appellant  obtained 
a  rerersal,  with  costs  against  the  contractor's 
surety,  the  other  defendant  subcontractors  will 
not  be  awarded  costs  against  appellant  on  mo- 
tion therefor,  since,  in  being  allowed  pcurticipa- 
tion,  he  was  a  prevailing  party  agamst  them 
to  that  extent 


Dig. 


Ed.  Note.— For  other  cases,  see  Costs,  Cent 
:.  H  869-876;    Dec,  Dig.  <8s>2S0.] 
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4.  Costs  «=9240— Several  Glaiuants— Ad- 

TBHSB   Position— Affkal. 

Neither  will  they  be  awarded  costa  a^nat 
the  contractor'a  surety,  8iiK»  as  between  them 
and  such  surety  there  was  no  dispute. 

[Ed.  Note.— For  other  cases,  see  Closts,  Cent. 
Dik.  ii  822-826;    Dec.  Dig.  <8=>240.] 

Department  1.  Appeal  from  Glrcoit  Court, 
Multnomali  County;  Henry  E.  McGinn, 
Judge. 

Actl(m  by  the  City  of  Portland,  on  the  re- 
lation of  the  Van  Emon  Elevator  Company, 
and  the  Van  Emon  EUevator  Company,  against 
the  American  Surety  Company  of  New  York 
and  others.  Title  Guaranty  &  Surety  Com- 
pany and  others,  and  the  contractor  for 
whom  they  were  surety,  to  recover  for  ma- 
terials famished  in  the  erection  of  a  build- 
ing. The  Western  Electric  Company  and 
others  were  joined  as  materialmen  and  sub- 
contractors for  the  purpose  of  determining 
and  adjusting  their  rights  of  participation  in 
the  unpaid  balance  of  the  contract  price. 
From  a  decree  of  the  circuit  court  denying 
it  participation  until. the  claims  of  the. other 
materialmen  were  satisfied,  the  Western  Elec- 
tric Company  appealed,  securing  a  reversal 
on  that  point  On  motion  by  defendant  West- 
inghouse  Pacific  Coast  Brake  Company  to 
modify  the  decree,  so  as  to  allow  It  costs 
against  appellant.  Western  Electric  Company, 
and  respondent  Title  Guaranty  &  Surety 
Company.    Motion  overruled. 

See,  also,  153  Paa  786. 

Moser  &  McCue  and  Wm.  A.  Williams,  all 
of  Portland,  for  appellant  W.  P.  La  Roche, 
caty  Atty.,  for  respondent  dty  of  Portland. 
Keed  &  Bell,  of  Portland,  for  respondent  Van 
Emon  Elevator  Go.  Kollock  &  Zollinger,  of 
Portland,  for  respondent  Title  Guaranty  & 
Surety  Co.  Chas.  J.  Schnabel  and  J.  B.  Of- 
ner,  both  of  Portland,  for  Westlnghouse  Pa- 
cific Coast  Brake  Co.  J.  A.  Beckwith,  of 
Portland,  for  A.  G.  Electric  &  Manufacturing 
CO. 

BURNETT,  J.  Under  a  dause  of  the  char- 
ter of  the  city  of  Portland  the  relator  insti- 
tuted a  suit  against  a  contractor  for  the  erec- 
tion of  a  dty  building  and  his  surety  to  re- 
cover for  materials  furnished  by  it  and  in- 
corporated in  the  structure.  Other  material- 
men and  subcontractors  were  made  defend- 
ants, so  that,  among  other  things,  their  rights 
to  participate  in  the  balance  of  the  contract 
price  remaining  unpaid  and  In  possession  of 
the  dty  might  be  determined  and  adjusted. 
The  drcuit  court  denied  relief  to  the  Western 
Electric  Company,  a  defendant  materialman, 
as  against  the  contractor's  surety,  the  Title 
Guaranty  &  Surety  Company,  and  postponed 
its  partidpation  in  the  dty  fund  until  all 


other  claimants  were  satisfied  there^om. 
The  Western  Electric  Company  appealed, 
serving  notice  on  -  all  other  parties  to  the 
suit,  secured  a  reversal  of  the  decree  of  the 
drcuit  court  and  established  its  right  to  par- 
tldpate  in  the  balance  unpaid  of  the  con- 
tract price  and  to  recover  from  the  contrac- 
tor's surety.  The  decree  of  this  court  award- 
ed costs  and  disbursements  in  favor  of  the 
Western  Electric  Company  against  the  Title 
Guaranty  &  Surety  Company,  but  denied  such 
indemnity  to  all  other  parties.  The  defendant 
Westlnghouse  Padflc  Coast  Brake  Company 
now  moves  for  a  modification  of  the  decree  so 
as  to  allow  It  costs  and  disbursements  against 
the  appellant.  Western  Electric  Company,  and 
the  Title  Guaranty  8e  Surety  Company. 

[1]  Let  it  first  be  set  down  that  in  equita- 
ble proceedings  the  allowance  of  costs  and 
disbursements  rests  in  the  discretion  of  the 
court 

[2-4]  As  influencing  the  exercise  of  this 
prerogative  in  this  instance.  It  wUl  be  observ- 
ed that  the  decree  of  the  circuit  court  In 
favor  of  all  the  claimants  except  the  appel- 
lant Western  Electric  Company  exduded  the 
latter  from  partidpation  in  the  dty  fund  un- 
til the  claims  of  the  former  were  satisfied. 
In  this  court  this  preference  was  overturn- 
ed, and  the  appellant  was  admitted  to  share 
in  the  fund  like  all  other  daimants.  They 
were  proper  and  necessary  parties  to  the  ap- 
peal, and  the  appellant  prevailed  against 
them  in  that  respect  This  is  a  sufficient 
reason  for  denying  any  of  them  costs  or  dis- 
bursements against  the  appellant.  It  might 
properly  have  been  ground  for  avrarding 
costs  against  them.  There  was  no  dispute  in 
this  court  between  them  and  the  Title  Guar- 
anty &  Surety  Company ;  hence  no  equitable 
ground  exists  here  for  giving  any  of  them 
costs  or  disbursements  against  it 

The  prlndpal  dispute  before  us  was  be- 
tween the  Title  Company  and  the  Western 
Company  wherein  the  latter  contended  for 
the  allowance  of  Its  daim  against  the  former 
which  had  been  wholly  denied  by  the  circuit 
court  Having  succeeded  in  establishing  its 
entire  demand  against  the  Title  Company,  It 
would  111  accord  with  equitable  considera- 
tions, in  the  absence  of  any  unusually  differ- 
ent conditions,  to  deny  costs  in  favor  of  the 
appellant  and  against  the  Title  Company. 
In  the  adjustment  of  costs  in  this  court  the 
other  dlalmants  fared  quite  as  well  as  they 
had  any  reason  to  expect  and  must  be  con- 
tent 

The  motion  Is  overruled. 

MOORE,  C.  jr.,  and  McBRIDB  and  BEN- 
SON, JJ.,  concur. 
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(S9  Wash.  104) 

CARKONEN  y.  COLUMBIA  4  P.  S.  E.  CO. 

(No.  12325.) 
(Supreme  Coart  of  WaBhingtoo.    Jan;  7,  1916.) 

Department  1.  Appeal  from  Superior 
Court,  King  County;  John  E.  Humphries, 
Judge. 

On  motion  for  rehearing.  Rehearing  de- 
nied. 

For  former  opinion,  see  160  Paa  1162. 

Brady  &  Rummens,  of  Seattle,  for  ap^l- 
lant  Farrell,  Kane  &  Stratton  and  Stanly 
J.  Padden,  all  of  Seattle,  for  respondent 

PER  CURIAM.  Respondent  has  appUed 
for  rehearing  en  banc,  and  urges,  among  oth- 
er things,  that  the  motion  for  judgment  not- 
withstanding the  verdict  was  granted  before 
the  decision  of  this  court  in  Forsyth  v.  Dow, 
81  Wash.  187, 142  Pac.  490,  which  was  decid- 
ed August  i4,  1914,  while  the  notice  of  ap- 
peal herein  was  filed  June  15,  1914.  We 
make  this  additional  statement  in  Justice  to 
counsel  for  respondent,  that  it  may  not  ap- 
pear that  the  making  of  the  motion  at  such 
time  was  a  careless  oversight  of  a^  question 
of  practice  on  the  part  of  counseL 

It  is  also  urged  that  we  should  have  fol- 
lowed the  precedents  set  lb  Pierce  t.  Seat- 
Oe  Electric  Co.,  83  Wash.  141,  145  Pac.  228, 
and  Boyce  v.  C^hicago,  Milwaukee  &  Puget 
Sound  Ry.  Co.,  82  Wash.  204,  144  Pac.  27, 
decided  after  the  Forsyth  Case,  in  which 
cases  we  for  the  time  being  suspended  the  op- 
eration of  the  rule  established  in  the  Forsyth 
Case,  because  of  the  fact  that  the  practice 
condemned  by  the  Forsyth  decision  had  not 
always  been  iinderstood,  and  the  cases  dted 
were  pending  when  the  Forsyth  CJase  was 
decided.  Such  was  true  In  this  case  also. 
But  the  great  number  of  such  cases  coming 
here  has  Impelled  us  to  adhere  to  the  rule 
established  by  the  Forsyth  Case;  otherwise 
the  continual  exceptions  would  require  end- 
less distinguishing  decisions,  or  result  only 
in  additional  confusion.  Hence  we  have  de- 
cided to  hereafter  in  all  cases  hold  to  the 
rule  adopted  in  the  Forsyth  (3as& 

(89  -Waah.  Ml)  "^^^^ 

PETERSON  et  aL  v.  DENNT-RENTON 
CLAY  &  COAL  CO.    (No.  12518.) 
(Supreme  Court  of  Washington.    Jan.  8,  1916.) 

1,  EviDENCi;  e=»442— Pabol  Evidbwcb— C!on- 
TBACT  OF  Sale. 

Where  a  shipping  order  for  brick  was  upon 
its  face  a  complete  contract  between  the  parnes, 
covering  all  the  terms  of  the  order,  the  buyer's 
offer  of  parol  evidence  to  prove  a  different  con- 
tract, not  tending  to  establish  fraud  in  the  pro- 
curement of  the  shipping  order  but  only  to  modi- 
fy it,  was  inadmissible. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  S<  1874-1897;    Dec.  Dig.  «=»442.] 

2.  Sales  «=»181  — Action  ro»  Pmce  — Eti- 

DERCE. 

In  an  action  for  the  price  of  brick  sold  un- 
der a  shipping  order  constituting  on  its  face  a 


complete  contract  between  the  parties  and  spec- 
ifying highway  paving  brick  at  $17.86  per  thou- 
sand net  evidence  for  the  buyer  that  the  brick 
actually  delivered  to  him  was  No.  2  brick  at 
113.75  per  thousand  was  admissible,  as  the  buy- 
er in  a  suit  for  the  purchase  price  of  goods  may 
show  that  they  were  not  what  be  contracted  for. 
[Ed.  Note. — For  other  cases,  see  Sales,  Cent 
Dig.  SI  473-^91;    Dec.  Dig.  •SsslSl.] 

S.  Saues  «=3286  —  Bbkaoh   or  Wabsantt  — 

Acceptance— RioHT  to  Dauaqes. 

In  a  seller's  action  for  the  price  of  brick 
sold  and  delivered  as  provided  by  a  shipping  or- 
der constituting  a  complete  contract  between 
the  parties  warranting  that  the  brick  would  be 
highway  paving  brick,  the  buyer,  who  bad  ac- 
cepted and  used  the  brick  delivered  without  no- 
tifying the  seller,  before  the  action,  that  they 
were  of  a  quality  inferior  to  that  contracted. for, 
and  who  was  not  himself  seeking  to  rescind  the 
contract  was  entitled  to  set  off  the  difference  in 
price  between'  the  quality  warranted  and  the 
quality  actually  received. 

fEd.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  a  806-808,  810;    Dec.  Dig.  <8=>286.] 
4.  Sales  «=»179  —  Right  to  Insfectioic  — 

Dauaqes  fob  Infebiob  Quality. 

Where  goods  are  sold,  by  contract  provid- 
ing for  an  inspection,  but  containing  no  war- 
ranty, the  buyer's  right  to  recover  damages  for 
defects,  etc.,  does  not  survive  his  acceptance  aft- 
er opportunity  to  discover  such  defects,  unless 
notice  is  given  to  the  seller,  or  the  buyer  returns 
or  offers  to  return  the  goods. 

[Ed.  Note. — For  other  cases,  see  Sales,  Cent. 
Dig.  S§  456-468;   Dec.  Dig.  «=»179.] 

Department  2.  Appeal  from  Superior 
Court,  King  County;  John  E.  Humphries, 
Judge. 

Action  by  the  National  Surety  (Tompany 
against  Andrew  Peterson,  the  Depny-Renton 
Clay  &  C!oal  Company,  and  others,  with 
cross-action  by  the  Denny-Renton  Clay  & 
Coal  Company.  Judgment  for  the  Denny- 
Renton  Clay  &  Coal  Company  against  Peter- 
son and  the  National  Surety  Company,  and 
they  appeaL     Reversed  and  remanded. 

John  W.  Roberta  and  George  L.  Splrk, 
both  of  Seattle,  for  appellants.  Ballinger, 
Battle,  Hulbert  &  Shorts,  of  Seattle,  for  re- 
spondent 

MORRIS,  O.  J.  This  is  an  appeal  from  a 
Judgment  in  favor  of  the  Denny-Renton  Clay 
&  Goal  Company,  respondent  herein,  against 
Andrew  Peterson  for  the  price  of  a  quan- 
tity of  paving  brick,  Iwught  by  Peterson 
from  the  company  and  used  by  him  in  build- 
ing a  portion  of  state  highway  Na  4,  north 
of  the  city  of  Seattle,  for  the  construction 
of  which  he  held  a  contract  with  King  coun- 
ty. 

After  the  contract  was  completed  a  num- 
ber of  liens  were  filed  against  the  work, 
and  the  National  Surety  Company,  surety 
on  Peterson's  bond  to  the  county.  Instituted 
this  action  to  have  determined  the  rights  of 
the  various  lien  daimants  to  the  funds  in 
the  bands  of  the  county  commissioners  due 
to  Peterson.  The  respondent  was,  among 
others,  named  as  defendant,  and  appeared 
by  answer  and  cross-complaint   seeking   to 
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recover  a  balance  of  ^40,836^  claimed  to 
be  due  on  the  brick  purchased  from  It  by 
Peterson.  Peterson  admitted  a  balance  of 
127,152.58  due  the  respondent,  and  made 
tender  of  that  amonnt,  but  denied  the  bal- 
ance claimed  by  the  company.  To  prove  the 
contract  of  sale  the  company  introduced  over 
objection  a  shipping  ord^  which  reads  as 
follows: 


fused,  thereupon  Peterson  sought  to  show 
the  circumstances  under  which  the  shipping 
order  was  signed,  to  establish  tliat  it  was 
not  a  complete  contract,  but  only  an  order 
to  ship  brick  previously  contracted  for.  Tbla 
otter  was  likewise  refused.  The  ruling  of 
the  trial  court  in  excluding  this  evidence 
is  assigned  as  error.  The  shipping  order 
was  upon  Its  face  a  complete  contract  be- 


Data  Sapt.  tO,  ItlS. 


DBNNT-RBNTON  CUL.X  4k  COAL  00, 

Shipping  Order  No.  Rcnton  100^ 

Ship  to  Andrew  Petirion         at  M  in$tniattd 

Route  as  instructed  , 

Ship  when  Bold  for  iMpping  inttructUm* 

Chat'ge  to  Andrew  Petenon  Addran 


Location  of  Woik  North  IVunk  Sood 

Owner'!  Nams  Address 

Sold  F.  O.  B.  oar$  Benton  faotorji  Freight  allowed  to 

Purcbaaar'B  Order  No.  Req.  No.  Frt.  Rata 

Minimum  Weight  W,000  Urn. 


Ba<ltMy  Smohange  Building, 
L.  I.  D.  No.       Beattla,  Woth. 
PormantfU  Blghwoif  No,  J) 


Pieces 


Articles 


Avprox. 

4,000,000       Higluoay  Paving  BrlcX 

Note  fry  O.  W.  P.    (WW  tpont  ftrlek  in  a&o«t  S  weOet  trom  date  and  tfusn  futty  40,000  ptr  daf  ttadg 
ehipment.    Wttt  odvifs  ••verol  day*  in  advance.) 

OrlginaL       Credit  O.  K.    T.  W.  L. 

Notice  to  Factory:    If  inj  portion  of  this  order  cannot  Im  flUed  as  specified,  advise  this  office  in  writ- 
ing immediately  on  receipt  b(  order. 

Price   Seventeen  dollars  d  twenty-five  cents  per  thousand  Net. 
($17.ti) 
Term*.  Net  oath  o»  or  before  tha  tenth  of  tTM  month  fotlowtng  date  of  shipmmt. 

Purchaser  Blsase  Note:  We  hand  you  herewith  duplicate  copies  of  your  valued  order  as  same  has  been 
entered  tor  delivery  by  us.  If  same  is  correct,  please  sign  and  return  original  to  us  and  keep  dupli- 
cate tor  your  records.    It  not  correct,  please  advise  stating  wherein  an  error  appears. 

Note:  All  contracts,  sales  and  deliveries  are  contingent  upon  delays  caused  by  Ore,  strikes,  accidents, 
floods,  carriers  and  other  conditions  beyond  our  control.  Denny-Renton  Clay  A  Coal  Co. 

Date  Seft.  tt,  191S.  IBign  here.]       Andrew  Peterson. 


Peterson  sought  to  show  that  this  shipping 
order  was  not  his  contract  with  the  brick 
company,  but  that  he  had  contracted  with 
it  for  a  quality  of  brick  known  as  No.  2,  at 
a  price  of  $13.75  per  M.,  and  had  actually 
received  and  used  that  kind  of  brick  in  the 
construction  of  the  road.  All  his  offers  of 
such  testimony  were  refused  by  the  trial 
court,  on  the  ground  that  the  shipping  or* 
der  was  a  written  agreement  constituting 
the  contract  of  purchase  between  the  par- 
ties, and  oral  testimony  could  not  be  re- 
ceived to  vary  or  contradict  the  terms  there- 
of. At  the  conclusion  of  the  testimony  and 
offers  to  prove  each  party  challenged  the 
sufficiency  of  the  evidence  to  sustain  a  judg- 
ment for  the  adverse  party,  and  moved  for 
judgment  The  trial  court  thereupon  took 
the  case  from  the  jury  and  entered  judg- 
ment for  the  respondent  and  against  both 
National  Surety  Company  and  Peterson. 

[1]  By  his  offers  of  testimony  Peterson 
sought  to  show  that  prior  to  the  signing  of 
the  shlppiag  order  he  had  entered  into  a 
written  contract  with  the  respondent  for 
the  purchase  of  No.  2  brick.  This  contract 
was  not  produced  at  the  trial ;  counsel  stat- 
ing that  it  had  been  lost.    This  offer  was  re- 


tween  the  parties  covering  all  the  terms  of 
the  order,  and,  as  the  offer  of  testimony  to 
prove  a  different  contract  did  not  tend  to 
establish  fraud  in  the  procurement  of  the 
shipping  order,  but  only  to  modify  it  by 
parol  testimony,  the  trial  court  held  cor- 
rectly that  the  evidence  was  inadmissible. 

[2]  A  price  list  of  the  respondent  was  in- 
troduced In  evidence  showing  the  price  of 
No.  2  brick  as  $13.75  per  thousand,  and  the 
amonnt  tendered  in  court  by  Peterson  would 
be  the  correct  amount  due  the  respondent 
for  the  brick  delivered  if  it  was  No.  i 
brick.  Peterson  made  offers  to  prove  by  nu- 
merous witnesses  that  the  brick  actually  de- 
livered to  him  by  respondent  was  No.  2 
brick,  and  not  highway  paving  brick,  as 
provided  for  in  the  shipping  order.  The  trial 
court  refused  this  offer,  and  this,  we  tliink, 
was  error.  It  would  seem  a  travesty  on 
justice  to  bold  that  a  iMtrty  could  not  show 
in  a  suit  to  recover  the  purchase  price  that 
the  article  delivered  was  not  the  article 
contracted  for,  but  one  of  inferior  quality 
and  less  value.  It  would  be  taking  away 
a  defense  of  litigants  that  has  never  been 
questioned  by  the  courts.  The  anthoritles 
are  united  In  holding  that  a  vendee,  when 
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■ned  for  the  purchase  price  of  goods,  may 
show  that  the  goods  were  not  what  he  con- 
tracted for. 

In  Smith  T.  PlckandB,  148  Mich.  558,  112 
N.  W.  122,  the  oonrt  held  that  the  burden 
of  proof  was  on  the  vendee  to  show  that  the 
goods  delivered  were  not  as  specified  in  the 
contract  after  an  acceptance  by  th^  pur- 
chaser. 

In  Home  Ice  Factory  t.  Howells  Mining 
Co.,  157  Ala.  eoi,  48  South.  117,  there  was 
a  contract  by  the  terms  of  which  the  vendor 
contracted  to  ship  the  vendee  the  best  qual- 
ity of  coal,  and  the  vendee  sought  to  es- 
cape liability  on  the  purchase  price  on  the 
ground  that  the  coal  received  was  of  an  in- 
ferior grade,  and  the  court  there  held  that 
the  quality  (tf  the  coal  was  an  issue  in  the 
case,  and  evidence  was  taken  on  that  ques- 
tion. 

In  Neck  V.  Marquette  Cement  Mfg.  Co.,  158 
Wis.  298, 148  N.  W.  869,  a  quantity  of  cement 
was  sold  under  a  written  contract  which  pro- 
vided that  the  cement  should  conform  to 
standard  specifications  for  Portland  cement 
adopted  by  the  American  Society  for  testing 
materials  with  methods  of  testing  recom- 
mended by  the  American  Society  of  Engi- 
neers. Evidence  was  admitted  showing  that 
the  cement  was  inferior  by  the  use  of  anoth- 
er test,  and,  in  answer  to  the  vendor's  con- 
tention that  the  only  way  the  cement  could 
be  shown  inferior  in  quality  was  by  the  test 
provided  for  in  the  contract,  the  court  said: 

"In  the  absence  of  a  provision  •  •  •  mak- 
ing the  test  the  sole  evidence  of  the^  inferiority 
of  the  cement,  the  fact  might  be  established  by 
other  evidence." 

Mette  &  Kanne  Distilling  Co.  v.  Lowrey, 
39  Mont  124,  101  Pac.  966,  holds  that,  in  an 
action  by  a  vendor  to  recover  the  purchase 
price  of  chattels  sold  under  a  contract,  the 
burden  of  proof  is  on  the  vendor  to  show  a 
delivery  of  the  goods  described  in  the  con- 
tract, thus  recognizing  the  rule  that  the 
vendee  can  show  that  the  goods  delivered 
were  not  the  goods  described  in  the  ««- 
tract. 

[3]  Respondent  next  contends  that,  be- 
cause Peterson  accepted  and  used  the  brick 
without  notifying  it,  until  this  action  was 
instituted,  that  th^y  were  of  a  quality  in- 
ferior to  that  contracted  for,  he  cannot  now 
be  heard  to  say  that  the  bricks  were  inferior 
to  those  described  in  the  contract.  In  discuss- 
ing the  rules  applicable  to  this  contention,  it 
win  be  well  to  keep  in  mind  that  respondent 
is  attempting  to  recover  the  purchase  price 
of  highway  paving  brick  as  provided  for  in 
the  contract  of  purchase;  there  thus  being 
an  express  warranty  that  the  brick  to  be 
delivered  would  be  highway  paving  brick., 
Peterson  is  not  seeking  to  rescind  the  con- 
tract nor  to  avoid  liability  for  the  value  of 
the  brick,  but  is  attempting  to  set  off  the 
difference  in  price  between  the  brick  describ- 
ed in  the  contract  and  the  brick  he  claimed 
to  have  received. 


In  Tacoma  Coal  Co.  v.  Bradley,  2  Wash. 
600,  27  Pac.  454,  26  Am.  St.  Bep^  890,  this 
court  said : 

"It  ia  undoubtedly  true  that,  if  the  brick  were 
defective,  and  appellant  was  silent,  and  did  not 
give  notice  or  offer  to  return  them  within  a  rea- 
sonable time  after  discovering  defects,  the  right 
to  rescind  the  sale  was  thereby'  waived.  But  the 
right  to  recover  damages  on  accoont  of  defective 
quality  was  in  no  wise  affected." 

Again,  in  Dickinson  Fire,  etc.,  Co.  v.  Crowe 
&  Co.,  63  Wash.  550,  115  Pac.  1087,  we  said: 

"If  we  should  concede  that  there  was  a  breach 
of  warranty,  the  rule  is  that  a  failure  to  give 
notice  or  to  offer  to  return  the  property  within 
a  reasonable  time  after  discovering  the  defects 
operates  as  a  waiver  of  the  right  to  rescind,  find 
leaves  the  purchaser  only  the  right  to  recover 
or  offset  damages  to  the  extent  of  the  diminished 
value  of  the  article." 

In  Dayton  v.  Hooglund,  39  Ohio  St  671,  the 
court  held  that: 

"In  a  suit  for  the  price  of  a  lot  of  iron  man- 
ufactured by  the  plaintiff  for  the  defendant,  the 
defendant,  In  case  there  is  a  breach  of  warranty 
as  to  the  quality  of  the  iron,  may  recoup  for 
such  damages  as  he  has  sustained,  although  he 
has  used  the  iron  without  offering  to  return  it" 

Other  cases  adhering  to  this  rule  are 
Stark  Bros.  Nurseries  &  Orchards  Co.  v. 
Mayhew,  160  Mo.  App.  60,  141  S.  W.  433; 
Grisinger  v.  Hubbard,  21  Idaho,  469, 122  Pac. 
863,  Ann.  Cas.  1913E,  87;  3.  Rosenbaum 
Grain  Co.  v.  Pond  Creek  Mill  &  Elevator  Co., 
22  Okl.  555,  98  Pac.  331;  Graff  v.  Osborne,  66 
Kan.  162,  42  Pac.  704. 

The  case  of  Williams  &  Co.  v.  Miller  &  Co., 
1  Wash.  T.  88,  dted  by  respondent  does  seem 
to  support  its  contention  that  the  acceptance 
and  use  of  goods  estops  the  vendee  from 
showing  that  they  were  not  what  he  con- 
tracted for.  But  from  the  facts  In  that  case 
it  does  not  appear  whether  or  not  there  was 
any  warranty  of  the  goods  sold,  or  whether 
there  was  any  provision  in  the  contract  for 
Inspection,  either  of  which  conditions  would 
change  the  rule;  and,  if  that  case  could  be 
construed  as  supporting  respondent's  conten- 
tion, it  has  been  impliedly  overruled  by  the 
Tacoma  Coal  Co.  and  Dickinson  Cases,  supra, 
in  so  far  as  it  attempts  to  hold  that  a  vendee 
is  liable  for  the  ccmtract  price  of  goods  when 
he  has  accepted  goods  inferior  to  those  de- 
scribed in  the  contract 

The  case  of  Cbilds  Lumber  Co.  v.  Page,  28 
Wash.  128k  68  Pac  373,  holds  that  where  a 
party  does  not  object  to  materiahs  furnished 
for  the  construction  of  a  building,  but  allows 
them  to  be  used  in  the  building,  he  cannot 
thereafter  refuse  to  pay  for  them  on  the 
ground  that  they  were  Inferior.  But  the  con- 
tract in  that  case  provided  for  an  inspection 
on  the  part  of  the  vendee. 

[4]  There  is  a  well-defined  distinction  in 
the  rule  where  an  inspection  or  test  is  pro- 
vided for  in  the  contract  which  was  noticed 
by  us  in  Hurley-Mason  Co.  v.  Stebbins,  79 
Wash.  366,  140  Pac.  381,  L.  R.  A.  1915B,  1131. 
In  that  case  we  said  in  part : 

"The  authorities  cited  by  the  respondent  are 
clearly  distinguishable  from  the  case  here.  In 
Tacoma  Coal  C&  v.  Bradley,  2  Wash.  600,  27 
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Pac  454,  26  Am.  St  Bep.  880,  there  was  inrolr- 
ed  the  sale  of  bricks  by  the  manufacturer  for  the 
construction  of  coke  ovens.  The  sale  was  not 
expressly  subject  to  inspection  or  test,  and  the 
order  for  the  bricks  negatived  any  implication 
to  that  effect  •  •  •  While  recognizing  the 
rule,  as  sustained  by  the  New  Tork  and  Wiscon- 
sin  authorities,  ^at,  in  the  absence  of  a  war- 
ranty and  a  breach,  the  vendee's  right  to  recover 
damages  does  not  survive  the  acceptance  of  the 
property  after  an  opportunity  to  discover  de- 
fects, unless  notice  has  been  given  to  the  vendor 
or  the  vendee  returns  or  offers  to  return  the 
property,  the  court  points  out  the  fact  which 
we  have  also  noted,  that  this  rule  does  not  apply 
in  cases  of  express  warranty  of  qnality.** 

Schopp  V.  Taft,  106  Iowa,  612,  76  N.  W. 
843,  cited  by  respondent,  sustains  this  doc- 
trine, and  holds  that,  in  the  absence  of  a 
warranty,  when  goods  are  tendered  by  the 
seller  In  performance  of  an  executory  con- 
tract of  sale,  and  accepted  by  the  buyer  after 
an  opportunity  of  Inspection,  without  objec- 
tion, the  pvrchaser  Is  liable  for  the  price 
agreed  upon. 

In  Yeiser  v.  RusseU  Sc  Co.  (Ky.)  83  S.  W. 
574,  relied  upon  by  respondent,  the  court 
said: 

"There  is  no  better  settled  principle  of  law 
than  that,  if  a  vendee  accepts  goods  delivered 
under  a  warranty  of  quality,  or  retains  them 
after  the  discovery  that  the^  are  not  the  articles 
purchased,  and  fails  to  give  notice  within  a 
reasonable  time  that  he  declines  to  receive  them, 
because  not  in  conformity  with  the  contract  or 
exercises  ownership  over  them,  he  cannot  there- 
after refuse  to  pay  for  them." 

While  this  case  holds  that  the  vendee  will 
have  to  pay  for  the  goods,  it  does  not  hold 
that  he  has  to  pay  the  contract  price,  or  that 
he  cannot  recoup  damages  for  the  difference 
between  the  contract  price  and  the  price  of 
the  goods  actually  delivered.  In  fact.  In 
this  very  case  the  vendee  did  file  a  counter- 
claim for  damages  accruing  from  the  failure 
of  the  vendor  to  deliver  the  goods  he  con- 
tracted to  deliver,  and  a  judgment  for  $40 
was  entered  in  favor  of  the  vendee,  and  the 
vendor  took  nothing.  The  right  of  a  vendee 
when  sued  for  the  purchase  price  of  goods 
to  show  that  the  goods  received  were  not  as 
contracted  for  is  well  established.  Tacoma 
Coal  Co.  T.  Bradley,  supra,  and  Dickinson 
Fire,  eta,  Co.  v.  Crowe  ft  Co.,  supra. 

We  conclude,  therefore,  that  It  was  error 
to  exclude  evidence  of  the  kind  of  brick  actu- 
ally delivered  by  the  respondent  and  for  this 
reason  the  judgment  must  be  reversed,  and 
the  cause  remanded  for  further  proceedings 
consistent  with  this  opinion. 

rULLEBTON,  MAIN,  and  ELLIS,  JJ., 
concur. 

(8»  Wash.  92) 

SKOUG  V.  DOWNS  et  aL     (Na  12806.) 
(Supreme  Court  of  Washington.    Jan.  6,  1916.)' 
Appeal  and  Ebbob  ®=>907,  1008— Review— 

YEBDICT— DiBECTION     OF     VEBWCT. 

Where  there  is  testimony  to  sustain  the 
verdict,  the  appellate  court  will  not  inquire  into 
the  preponderance  of  the  evidence  or  interfere 


with  the  judgment  of  the  trial  court  in  denying 
motions  for  directed  verdict  etc. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  8938-3943,  4023,  4024; 
Dec  Dig.  «=»997,  1003.] 

Department  L  Appeal  from  Superior 
Court,  Spokane  County;  H.  L.  Kennan. 
Judge. 

Action  by  E.  M.  Skoug  against  John  M. 
Downs  and  another.  From  a  judgment  for 
plaintlfl,  defendants  appeaL    Affirmed. 

D.  B.  Glasgow,  of  Spokane,  for  appellants. 
Zent,  Powell  &  Bedfleld,  of  Spokane,  for  re- 
spondent 

PER  CUBIAM.  No  question  of  law  Is  In- 
volved In  this  case.  It  was  tried  by  a  jury. 
There  Is  testimony  to  sustain  the  verdict  In 
such  cases  this  court  will  not  inquire  into 
the  preponderance  of  the  evidence.  Interfere 
with  the  verdict  or  with  the  judgment  of  tiie 
trial  court  in  denying  motions  for  directed 
verdict,  judgment  non  obstante  veredicto,  and 
for  a  new  triaL  We  interfere  in  jury  cases 
only  -whexk  it  can  be  said  that  there  are  no 
facts  which  will  support  the  legal  conclusion 
that  a  judgment  should  be  rendered. 

A  part  of  a  real  estate  commission  which 
respondent  claims  and  which  is  the  founda- 
tion of  his  suit  was  taken  in  the  form  of  a 
promissory  note  which  was  discounted  by  ap- 
pellants. It  Is  contended  that  In  any  event 
respondent's  judgment  must  be  diminished 
to  the  extent  of  the  discount  Whether  re- 
spondent was  bound  to  lose  the  discount  or 
any  part  of  it  was  for  the  jury. 

The  Judgment  is  affirmed. 

'°°°°°"°"  (89  Wash.  55) 

SUMNEB  V.  GBATS  HABBOR  BT.  ft 

LIGHT  CO.     (No.  12913.) 

(Supreme  C!ourt  of  Washington.    Jan.  4,  1916.) 

1.  Cabbiebs  €=9318— SBTTiNa  Down  Passen- 

OEBS— NeOLIGERCE. 

Evidence,  in  a  passenger's  action  for  per- 
sonal injury  while  alighting  from  defendant's 
street  car,  apart  from  any  negligence  of  the  con- 
ductor in  falling  to  warn  her  that  the  car  was 
still  in  motion,  ft«{d  not  to  show  any  negligence 
on  the  part  of  the  defendant 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent  Dig.  H  1270,  1307-1314;  Dec.  Dig.  «s> 
318.] 

2.  Cabbiebs  €=3303— SETTmo  Down  Passek- 

OEBS— ANNOnNCEUENT   OF   STBEET. 

A  Street  car  conductor's  annoimcement  of 
a  stopping  place,  is  not  of  itself  an  invitation  to 
a  passenger  to  alight  before  the  car  comes  to 
a  full  stop  and  does  not  show  that  the  conduc- 
tor intended  or  had  any  reason  to  believe  that 
the  passenger  would  alight  before  the  car  stop- 
ped. 

[Ed.  Note. — For  other  cases,  see  Carriers; 
Cent  Dig.  M  1216,  1218,  1224.  1226-1232, 
1234-1240,  1243 ;   Dec.  Dig.  <8=»303.] 

3.  Cabbiebs  €=>303— Settinq  Down  Passen- 
GEBs— Wabnino  or  Cab's  Motion. 

Where  a  passenger,  after  the  announcement 
ot  her  stopping  place,  went  to  the  platform, 
stood  in  the  doorway,  and,  after  directing  the 
conductor's  attention  to  her  suit  case,  which  he' 
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picked  up,  stepped  from  the  car  while  it  waa  iif 
motion,  slowly  coming  to  a  stop,  there  was  ntf 
negligence  on  the  part  of  the  copductor  in  fail- 
ing to  warn  her  that  the  car  was  in  motion. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  «  1216,  1218,  1224,  1226-1232, 
1234-1240,  1^ ;   Dec.  Dig.  «s>30S.] 

Department  2.  Appeal  from  Superior 
Court,  Grays  Harbor  County ;  Mason  Irwin, 
Judge. 

Action  by  Btbyl  Sumner  against  Grays 
Harbor  Railway  ft  Light  Company.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Reversed,  and  case  dismissed. 

Bridges  &  Bmener,  of  Aberdeen,  for  appel- 
lant F.  W.  Loomls,  of  Aberdeen,  for  re- 
spondent 

PARKER,  J.  The  plaintiff  seeks  recovery 
of  damages  which  she  claims  as  the  result  of 
personal  Injuries  caused  by  the  negligence  of 
the  defendant's  servant  while  she  was  alight- 
ing from  one  of  its  street  cars.  Trial  before 
the  court,  and  a  Jury  resulted  In  verdict  and 
Judgment  in  favor  of  the  plaintiff  In  the  sum 
of  1208.36,  from  which  the  defendant  has  ap- 
pealed. The  principal  contention  of  counsel 
for  appellant  is  that  the  trial  court  erred  In 
denying  their  motion  for  directed  verdict  In 
appellant's  favor,  made  at  the  close  of  the 
evidence  for  the  plaintiff  and  also  at  the 
close  of  all  the  evidence. 

At  a-Sout  9  o'clock  on  the  evening  of  No- 
vember 11, 1914,  the  respondent  was  a  passen- 
ger on  one  of  appellant's  street  cars  In  Aber- 
deen. She  was  on  her  way  home,  expecting 
to  leave  the  car  at  Washington  street  at 
which  point  she  usually  left  the  car  when  re- 
turning to  her  honle  from  the  business  por- 
tion of  the  city.  It  will  be  conducive  to  ac- 
curacy to  tell  the  story  of  the  incidents  Im- 
mediately preceding  the  accident  In  respond- 
ent's own  language.  She  was  asked  and  an- 
swered In  her  testimony  as  follows: 

"Q.  When  you  got  on  the  Heron  street  car  did 
you  tell  the  conductor  where  you  wanted  to  go? 
A.  Mot  when  I  got  on.  Q.  Did  you  later?  A. 
I  think  when  he  called  Washington  street  I 
just  nodded  my  head  at  him.  *  *  *  Q.  Al- 
ways got  off  at  Washington  street?  A.  While  I 
was  living  in  that  part  of  town  I  always  got  off 
at  Washington  street  •  •  •  Q.  How  did  you 
know  it  was  yoar  destination?  A.  He  called 
Wasliington  street  *  *  *  Q.  Where  was  he 
when  he  called  the  street?  .A.  If  I  remember 
right,  I  think  he  was  about  in  the  middle  of  the 
car.  •  ♦  •  Q.  When  did  you  get  up?  A. 
When  I  thought  the  car  was  about  where  I 
would  get  o9:  slacking  up  about  enoagh. 
*    *    *    Q.  Did  the  conductor  go  out  ahead  of 

fon  or  behind  yon?  A.  He  went  out  and  then 
got  up  and  went  out  after  him.  Q.  Where 
was  the  conductor  when  you  went  out?  A.  He 
was  in  the  vestibule.  •  •  •  Q.  What  direc- 
tion was  he  facing?  Toward  you  or  facing  some 
other —  A.  He  had  turned  around  to  pick  up 
my  suit  case,  and  he  would  really  be  facing — 
I  can't  tell  the  directions  in  Aberdeen;  facmg 
towards  the  brewery  out  that  door  of  the  car. 
Q.  Was  he  picking  up  your  suit  case  as  yua 
came  out  of  the  car?  A.  As  I  stood  in  the  door. 
Q.  As  you  came  up  to  the  door,  what  direction 
was  he  facing?  A.  Facing  me.  Q.  Did  you  say 
anything  to  him?    A.  I  told  him  that  was  my 


suit  case.  Q.  Where  was  the  suit  case?  A. 
Setting  in  the  vestibule.  Q.  Where  with  refer- 
ence to  his  position?  A.  Sitting  right  st  the 
back  up  as  close  to  the  rear  of  the  car  as  could 
be.  Q.  Sitting  behind  him  or  beside  him  or  in 
front  of  him?  A.  I  think  it  would  be  at  the 
side  of  him.  Q.  And  then  what  did  you  do?  A. 
The  last  I  can  remember  I  went  and  took  hold 
of  the  handle  on  the  door  to  step  out,  and  that 
is  the  last  I  can  remember  then.  Q.  Did  be  say 
anything  to  you  about  the  car  not  having  stop- 
ped? A.  I  didn't  hear  him.  Q.  Why  did  you 
get  off  the  car  when  you  did?  A.  Well,  I 
tnought  the  car  had  stopped,  and  I  was  supposed 
to  get  off  when  the  car  stopped.  Q.  Could  you 
see  that  it  had  not  stopped?  A.  No;  it  bad 
stopped  apparently  to  me.  The  fog  was  so 
thick— I  didn't  feel  any  motion  of  the  car.  Q. 
Was  the  fog  any  thicker  than  usual  on  that 
night?  A.  Yes,  sir;  very  thick.  •  •  •  Q. 
You  could  see  just  as  well  as  if  you  had  been 
outdoors  all  the  while?  •  •  •  A.  Well.  I 
wasn't  outside  of  the  car  when  I  last  remember. 
That  Is,  I  wasn't  out  onto  the  pavement.  The 
last  I  can  remember  is  taking  oold — just  as  I 
reached  for  the  handle  of  the  car  and  stepped 
down  onto  the  first  step.  Q.  Did  you  see  any- 
thing that  night?  Could  yon  see  the  objects  on 
the  street  or  anything,  that  night?  A.  Not 
plain.  •  •  •  Q.  Did  you  wait  at  the  vestibule 
for  any  length  of  time,  for  a  moment?  A.  I 
hesitated  there.  I  thought  he  would  get  the  suit 
case  picked  up.  Q.  The  car  was  still  in  motion 
at  that  time?  A.  It  must  have  been.  Q.  You 
Imew  it  was  still  going?  A.  Yes,  while  I  was 
standing  in  the  door.  Q.  You  say  that  you  step- 
ped out  and  took  hold  of  the  handle  of  the  door, 
was  it  or  of  the  steps?  A.  Just  right  there  as 
you  step  out  •  *  •  Q.  When  did  you  ask 
the  conductor  for  your  suit  case?  A.  Just  as 
I  stood  in  the  vestibule  door.  As  I  went  out 
I  looked  wbere  it  was  left,  and  it  was  gone. 
Just  then  I  said  to  him:   'That  is  my  suit  case.' 

•  *  *  Q.  As  the  conductor  turned  around  in 
a  southerly  direction  over  towards  the  brewery 
to  get  your  grip,  you,  thinking  the  car  had  stop- 
ped, stepped  off  the  car?  A.  I  don't  know 
whether  I  stepped  off  or  fell  off.  The  last  I 
can  remember  is  when  I  took  hold  of  the  handle. 

•  •  •  Q.  And  the  conductor  at  that  time  was 
Just  turning  around  getting  the  suit  case  in  the 
back  of  the  vestibule?  A.  Yes,  sir.  •  •  • 
Q.  You  say  you  don't  remember  after  you  step- 
ped off,  fell  off,  or  whatever  happened  that 
night  You  say  it  was  still  in  motion?  A.  It' 
must  have  been,  but  I  thought  it  was  not.  I 
didn't  remember  anything  until  I  got  in  my 
house." 

[1]  Other  evidence  shows  that  respondent 
stepped  or  fell  to  the  ground  while  the  car 
was  moving  slowly,  and  that  it  thereafter 
moved  some  10  or  12  feet  before  coming  to  a 
full  stop.  It  also  appears  that  the  car  was 
possibly  a  few  feet  beyond  the  usual  stopping 
place  when  It  came  to  rest.  It  does  not  ap^- 
pear,  however,  that  there  was  any  difference 
In  the  surface  of  the  street  at  any  point 
alongside  of  the  track  at  or  between  the  usual 
stopping  place  of  the  car  and  the  place  where 
It  actually  did  stop,  assuming  that  it  really 
passed  the  usual  stopping  place.  So,  so  far 
as  the  surface  of  the  street  Is  concerned  one 
place  was  as  safe  to  alight  as  another  with- 
in these  limits.  There  were  no  gates  or  doors 
at  the  sides  of  the  vestibules  of  the  car  for 
the  conductor  to  open  or  close,  as  In  some 
cars.  There  was  no  Jerk  or  sudden  accelera- 
tion of  speed  of  the  car  which  might  throw 
one  off  their  balance  or  furnish  the  least 
caase  for  their  falling.    The  car  was  gently 
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coining  to  a  at<v.  ^niere  1b  nothing  In  the 
evidence  Indicating  that  respondent  was  not 
In  full  possession  of  all  her  faculties,  both 
mental  and  physical  She  was  of  mature 
years.  This  version  of  the  facts  we  think  is 
as  favorable  to  respondent  as  the  evidence 
will  admit  of. 

[2,  3]  It  seems  clear  to  ns  that  there  is  no 
possible  ground  of  negligence  on  the  part  of 
appellant  upon  which  the  respondent  can  re- 
cover, except  It  might  be  said  that  the  con- 
ductor was  negligent  in  failing  to  warn  her 
of  the  fact  that  the  car  had  not  stopped  when 
she  stepped  off.  Manifestly,  there  was  no 
affirmative  act  of  negligence  whatever  com- 
mitted by  appellant,  or  any  of  its  servants, 
contributing  to  respondent's  injuries.  Coun- 
sel for  respondent  call  our  attention  to  a 
number  of  decisions  holding  that  it  Is  not 
contributory  negligence,  as  a  matter  of  law, 
on  the  part  of  a  passenger,  when  a  station  or 
stopping  place  is  announced,  for  him  to  get 
up  and  proceed  to  the  platform  with  a  view 
of  alighting.  These  decisions  are  of  no  aid 
here.  Other  decisions  render  it  plain  that 
such  an  announcement  Is  not  of  itself  an  in- 
vitation to  a  itassenger  to  alight  before  the 
train  or  car  comes  to  a  full  stop.  So  the  fact 
that  the  conductor  announced  Washington 
street  as  the  stopping  place,  then  being  ap- 
proached, and  tliat  respondent  In  response 
thereto  got  up  and  proceeded  to  the  platform, 
argues  little  or  nothing  here.  Such  facts  do 
not  show  an  invitation  to  respondent  to  alight 
before  the  car  came  to  rest,  nor  do  they 
show  that  the  conductor  had  any  such  Intent, 
nor  do  they  argue  that  the  conductor  had 
any  reason  to  believe  that  the  respondent 
would  attempt  to  alight  before  the  car  came 
to  rest  According  to  the  respondent's  own 
testimony,  she  was  standing  in  the  doorway, 
and  directed  the  conductor's  attention  away 
from  her  to  her  suit  case,  and  saw  liim  partly 
turn  to  pick  it  np  immediately  preceding  her 
stepping  off  the  car.  The  real  question  Is, 
ccKiceding  all  these  facts  in  the  light  most 
favorable  to  respondent's  contention.  Was  the 
conductor  negligent  in  falling  to  warn  re- 
spondent that  the  car  was  in  motion?  We 
think  it  must  be  decided  as  a  matter  of  law 
that  he  was  not  negligent  in  that  respect 

.Of  the  decisions  of  this  court  relied  upon 
by  counsel  for  respondent,  our  attention  is 
called  to  Brown  v.  Seattle  City  Ry.  Co.,  16 
Wash.  465,  47  Pac.  890,  and  Ranous  v.  Seat- 
tle Saectrlc  Co.,  47  Wash.  544,  92  Pac.  382. 
In  the  Brown  Case  the  car  was  standing  still 
when  the  plaintiff  arose  to  go  out,  and  sud- 
denly, when  she  was  stepping  to  the  ground, 
the  car  started,  throwing  her  to  the  ground 
and  injuring  her.  In  the  Ranous  Case  while 
the  plaintiff  was  getting  ready  to  step  off  the 
car,  it  apparently  being  about  to  come  to  a 
stop,  its  speed  was  suddenly  accelerated,  and 
the  lurch  caused  by  such  acceleration  threw 
plaintiff  onto  the  street  In  these  cases, 
therefore,  there  was  manifestly  a  positive  af- 


firmative negligent  act  on  the  part  of  tiw 
company  contributing  to  the  injuries  for 
which  damages,  were  claimed.  We  have  no 
such  condition  here. 

In  Morris  v.  L  C  R.  B.  Co.,  127  La.  446,  53 
South.  688.  31  L.  R.  A.  (N.  S.)  629,  there 
were  Involved  conditions  similar  to  those  be- 
fore US.  In  answering  oontentionB  of  sub- 
stantially the  same  nature  as  here  made. 
Chief  Justice  Breauz,  speaking  for  the  court, 
observed: 

"The  train  was  still  in  motion.  Plaintiff  testi- 
fied ttiat  it  was  in  motion,  but  that  be  waa  not 
aware  of  it  at  the  time.  The  question  arises: 
Did  it  not  devolve  upon  him  to  satisfy  himself 
before  alighting  that  the  train  was  standing 
ready  to  permit  passengers  to  alight?  If  a  pas- 
senger, who  has  every  reasonable  opportunity 
to  assure  himself  that  the  train  is  at  full  stop, 
fails  to  make  inquiry,  he  cannot  hold  others  lia- 
ble for  damages  in  case  he  alights  while  it  is  in 
motion  and  is  hurt  There  were  lights  at  the 
depot  Near  the  depot  there  were  visible  ob- 
jects, although  it  was  in  the  night,  whereby  it 
was  possible  to  satisfy  himself  that  the  train 
was  still  moving.  Besides,  the  motion  of  the' 
car  is'of  itself  a  warning  that  the  train  ia  still 
moving  and  has  not  come  to  a  full  stop.  Plain- 
tiff's position  is  that  there  was  negligence  on 
the  part  of  the  flagman,  who  should  have  warn- 
ed him  of  the  danger  and  should  have  notified 
him  not  to  attempt  to  alight  tlnqaestionably 
that  would  have  been  a  very  proper  act  on  the 
part  of  the  flagman.  The  question  is  whether 
the  company  is  liable  for  the  fitilure  of  its  flag- 
man to  thus  nodzy  and  warn  the  plaintiff.  That 
is  not  the  trend  of  the  decisions.  •  *  •  The 
flagman  had  seen  plaintiff  pass  him.  l^e  was 
standing  behind  him  on  the  steps.  He,  the  tes- 
timony states,  had  no  reason  to  infer  that  plain- 
tiff would  seek  to  alight  at  that  particular  time. 
It  happens  (it  is  within  common  knowledge) 
that  passengers  frequently  step  down  to  that 
step,  while  on  their  way  to  alight,  without  at- 
tempting to  step  off  before  the  car  has  stopped. 
We  are  not  led  to  infer  from  the  testimony  that 
the  flagman  had  invited  the  passenger  to  step' 
off.  It  ia  true,  as  before  stated,  that  at  about' 
the  time  the  whistle  sounded  for  Kentwood,  be' 
announced  that  the  next  stop  was  that  place. 
There  is  not  in  this  announcement  an  invitation 
to  alight  before  the  train  has  stopped.  The  fol- 
lowing is  from  the  text  of  Thompson  on  Neg- 
ligence, voL  8  <2d  Ed.)  g  2845:  'Ordinarily  a 
railway  carrier  of  passengers  is  under  no  duty 
to  assist  adult  passengers  who  are  in  apparent 
good  health  and  possession  of  their  faculties 
to  get  on  and  off  its  vehicles  or  to  find  seats  for 
them ;  but  its  duty  ia  limited  to  giving  them  a 
reasonable  time  and  opportunity  to  do  so  with- 
out assistance,  and  this  is  especially  true  where 
there  are  no  special  aonrces  of  danger.' " 

In  Armstrong  v.  Portland  Ry.  Co.,  52  Or. 
437,  07  Pac.  715,  a  situation  quite  similar  to 
this  was  involved.  The  plaintiff,  arising 
from  her  seat  and  going  to  the  platform  ui>on 
an  announcement  of  the  street  she  expected 
to  alight  at,  stepped  off  the  car  before  it 
came  to  rest,  there  being  no  invitation  for 
her  to  do  so.  Holding  that  there  was  no  neg- 
ligence upon  the  part  of  the  conductor.  Chief 
Justice  Bean,  speaking  for  the  court,  ob- 
served: 

"It  clearly  and  nndisputably  shows  that  therri 
was  no  negligence  on  the  part  of  defendant,  and 
that  plaintiff  was  injured  l>ecau8e  she  attempt- 
ed to  alight  from  a  moving  car,  withoutany  ne- 
cessity, or  seeming  necessity,  for  so  doing,  and 
that  she  was  not  advised  or  requested  to  do  ao 
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by  defendant's  servants.  Tbis  was  negligence' 
of  such  an  obyious  character  that  the  court  was 
justified  in  directing  a  verdict  against  her.  3 
Thompson  on   Negligence,  {  3013. 

"It  is  argued,  however,  that  defendant  is  lia- 
ble because  the  conductor  did  not  notify  plain- 
tiff that  the  car  was  still  in  motion  and  warn 
her  against  the  danger  of  her  contemplated  act; 
but  the  evidence  does  not  show  that  me  conduc- 
tor knew,  or  had  any  reason  to  believe,  that  she 
was  intending  to  get  off  the  car  until  it  bad 
stopped.  Plaintiff  was  of  mature  years  and  in 
possession  of  all  her  faculties,  and  we  are  not 
advised  of  any  rule  of  law  making  it  negligence' 
for  the  conductor  of  a  street  car,  und^r  such 
circumstances,  not  to  warn  such  a  person  of  the 
danger  to  be  apprehended  in  alighting  from  a 
moving  car.  The  facts  do  not  bring  the  case 
within  the  rule  announced  in  Smitson  v.  S. 
P.  By.  Co.,  87  Or.  74,  60  Pac  907.  There  the 
injured  party  was  a  passenger  on  a  steam  rail- 
way. As  the  train  approached  her  destination 
it  stopped,  and  she  was  invited  by  one  of  the 
company's  servants  to  alight  but,  as  she  was  in 
the  act  of  doing  so,  the  train  suddenly  started, 
injuring  her.  The  facts,  therefore,  are  entirely 
different  from  those  shown  in  the  present  case. 
Eere  there  was  no  invitation  or  request  to 
plaintiff,  from  any  employ^  or  agent  of  defend- 
ant, to  alight  from  the  car,_  and  they  had  no  rea- 
son for  supposing  or  believing  that  she  would  at- 
tempt to  do  so  while  the  car  was  in  motion. 
There  is  therefore  no  ground  upon  which  the 
defendant  can  be  charged  with  negligence  by 
reason  of  the  failure  of  the  conductor  to  notify 
plaintiff  that  the  car  was  still  in  motion,  or  that 
she  was  liable  to  be  injured  if  she  attempted  to 
alight  before  it  stopped." 

These  TlewB  find  support  in  Illinois  Central 
R.  R.  Co.  v.  Massey,  97  Mias.  794,  53  South. 
385,  and  Burton  v.  Wichita  E.  dc  Light  Co., 
89  Kan.  en,  132  Pac.  183. 

The  decision  prindpally  relied  upon  by 
counsel  for  respondent,  and  which  probably 
lends  as  much  support;  thereto  as  any  in  the 
books.  Is  that  of  Blue  Grass  Traction  Co.  v. 
SklUman  (Ky.)  102  S.  W.  809.  That  case 
Is  possibly  distinguishable  from  the  one  be- 
fore us,  In  that  the  conductor  could  plainly 
see  that  the  plaintiff  was  going  to  get  oB 
while  the  car  was  In  motion.  If  not  so  dis- 
tinguishable, we  are  Inclined  to  view  that  de- 
cision as  not  being  in  harmony  with  the 
weight  of  authority.  However,  the  Kentucky 
court  in  the  later  case  of  Louisville  Ry.  Co. 
▼.  Furnas,  155  Ky.  470,  159  S.  W.  994,  ex- 
pressed views  apparently  quite  in  harmony 
with  the  decisions  we  have  above  noticed. 

In  Elwood  v.  Connecticut  By.  &  Lighting 
Co.,  77  Conn.  145,  68  Aa  751,  1  Ann.  Cas. 
779,  we  have  a  decision  which  It  may  be 
said  Is  not  in  harmony  with  our  conclusion 
here  reached.  That  decision,  however,  seems 
to  proceed  upon  the  theory  that  the  facts 
showed  an  Invitation  on  the  part  of  the  con- 
ductor to  the  plaintiff  to  alight  while  the  car 
was  in  motion. 

In  Cooper  v.  Georgia  C  &  N.  By.  Co.,  61  S. 
0.  345,  39  S.  B.  543,  we  have  a  condition 
where  there  was  an  acceleration  of  the  speed 
of  the  train,  instead  of  its  coming  to  a  stop, 
as  it  was  apparently  doing  at  the  time  the 
plaintiff  stepped  off.  The  facts  of  that  case 
may  also  be  well  construed  as  an  invitation 


on  the  part  of  the  railway  company's  servant 
to  the  plaintiff  to  step  off. 

In  Long  V.  Red  River  T.  &  S.  Ry.  Co.  (Tex. 
Civ.  App.)  85  S.  W.  1048,  there  were  also  in- 
volved facts  which  might  well  be  construed 
as  an  invitation  to  the  plaintiff  to  get  off  the 
moving  train. 

We  are  of  the  opinion  that  It  must  be  held 
as  a  matter  of  law  that  appellant's  conductor 
was  not  guilty  of  negligence  In  falling  to 
notify  respondent  that  the  car  was  still  in 
motion  when  she  stepped  off. 

The  Judgment  Is  reversed,  and  the  case  dis- 
missed. 

HOLCOMB,  MOUNT,  and  MAIN,  JJ.,  con- 
cur. 

(8S  Wasfa.  172) 
In  re  BUCHANAN'S  ESTATE.  (No.  12925.) 
(Supreme  Court  of  Washington.  Jan.  10, 1916.) 
Husband  and  Wn»  «=3257  —  CoiofUHnr 

PkOPEBTT— COBPOBATE  STOCK. 

Deceased,  in  contemplation  of  their  marriage, 
and  her  husband  contributed  in  the  proportion 
of  five-ninths  and  four-ninths,  respectively,  to 
the  amount  required  for  the  purchase  of  stock  in 
a  lumber  company  in.  the  name  of  the  husband. 
Thereafter  for  several  years,  and  until  the 
death  of  deceased,  the  husband  gave  his  time 
to  developing  the  business  of  the  corporation, 
drawing  a  salary  therefor,  and  mainly  as  the  re- 
sult of  his  efforts  the  value  of  the  stock  in- 
creased many  fold.  At  the  time  of  the  death  of 
deceased  one-half  of  the  corporate  stock  of  the 
corporation  stood  in  the  name  of  the  husband, 
and  the  dividends  paid  on  the  stock  had  beeo 
so  intermingled  that -no  part  thereof  could  be 
said  to  be  the  separate  property  of  either  the 
husband  or  the  wife.  It  appeared  that  the 
growth  of  the  business  and  increase  in  value 
of  the  original  investment  resulted,  not  as  a 
natural  increase  ap>art  from  the  efforts  of  the 
husband  while  a  member  of  the  community,  but 
resulted  from  his  personal  efforts  during  his 
married  life  in  the  performance,  of  which  he  was 
the  servant  of  the  community.  Held,  that  the 
gains  and  profits  produced  by  the  personal  ef- 
forts of  the  husband,  though  added  to  in  a 
measure  by  the  original  investment,  became 
community  property,  and  that,  though  the  funds 
used  in  purchasing  the  stock  were  separate  prop- 
erty, yet,  since  they  had  lost  their  identity  and 
become  intermingled  with  community  property, 
the  entire  interest  in  the  corporation  which 
stood  in  the  name  of  the  husband  was  commu- 
nity property,  and  should  be  administered  as 
such. 

[Ed.  Note. — ^For  other  cases,  see  Husband  and 
wife,  Cent  Dig.  §S  904-908,  910;  Dec.  Dig. 
«=»257.1 

Department  2.  Appeal  from  Superior 
Court,  Fierce  County;  O.  M.  Easterday, 
Judge. 

Proceeding  in  the  administration  of  the  es- 
tate of  Sarah  A.  Buchanan,  deceased,  where- 
in Earl  McCoy  seeks  to  have  brought  into 
the  estate  and  administered  as  part  thereof 
property  claimed  by  James  Buchanan  as  his 
separate  property.  From  Judgibent  for  Earl 
McCoy,  James  Buchanan,  personally  and  as 
administrator,  appeals.    Affirmed. 

F.  D.  Oakley,  of  Tacoma,  for  appellant 
Burkey,  O'Brien  &  Burkey,  of  Tacoma,  for 
respondent 
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PARKER,  T.  This  la  a  proceeding  In  the 
administration  of  tlie  estate  of  Sarah  A. 
Buchanan,  deceased,  wherein  Earl  McCoy,  a 
son  and  heir  of  deceased,  seeks  to  have 
brought  into  the  estate  and  administered  as 
part  thereof  certain  property  which  he  claims 
was  the  community  property  of  his  deceased 
mother  and  her  husband,  James  Buchanan, 
at  the  time  of  her  death,  which  property 
James  Buchanan  claims  as  his  separate  prop- 
erty, and  that  it  Is  therefore  not  subject  to 
administration  as  part  of  the  estate  of  the 
community.  The  relief  prayed  for  by  Earl 
McCoy  is,  in  substance,  that  James  Buchan- 
an, who  is  the  administrator  of  the  estate  of 
deceased,  be  required  by  the  court  to  Inven- 
tory this  property  and  administer  the  same 
as  the  property  of  the  community  which  was 
dissolved  by  the  death  of  Sarah  A.  Buchanan. 
Issues  were  joined  and  trial  had  upon  the 
merits;  before  the  superior  court  without  a 
Jury,  resulting  in  findings  and  Judgment  as 
prayed  for  by  Earl  McCoy,  from  which  James 
Buchanan,  both  personally  and  as  adminis- 
trator, has  appealed.  The  principle  question, 
and  the  only  one  which  we  deem  it  necessary 
to  here  notice,  •is:  Was  the  property  the 
eommunlty  property  of  deceased  and  James 
Buchanan  at  the  time  of  her  death? 

The  trial  court  made  findings  covering  the 
facts  in  considerable  detail.  Contention  is 
made  In  behalf  of  appellant  that  these  find- 
ings are  not  in  accordance  with  the  evidence 
in  a  number  of  particulars.  Because  of  the 
nature  of  the  case,  we  have  deemed  it  wise 
to  look  to  the  evidence  as  found  in  full  in 
the  statement  of  facts  as  certified  by  the 
court,  rather  than  to  the  abstracts  thereof 
prepared  by  respective  counsel,  in  which  they 
seem  to  Ite  at  variance.  We  have  therefore 
read  all  of  the  evidence  as  found  in  the 
statement  of  facts,  and  are  convinced  there- 
from that  we  should  now  take  the  same 
view  of  the  facts  as  the  trial  court  did, 
especially  since  the  court's  conclusions  rest 
largely  upon  the  oral  testimony  of  witnesses 
whose  credibility  is  involved ;  In  other  words, 
we  cannot  say  that  the  evidence  does  not 
preponderate  In  favor  of  the  court's  findings. 
We  shall  not  analyze  the  evidence  here,  but 
state  the  facts.  In  substance,  as  found  by  the 
trial  court,  and  some  additional  facts  which 
we  think  the  record  shows  and  are  worthy 
of  note.  The  quotations  in  our  statement 
following  are  from  the  findings: 

Sarah  A.  Buchanan  was  married  to  James 
Buchanan  on  April  15,  1901.  She  was  then  a 
widow,  and  had  five  diUdren  living,  one  of 
whom  was  Barl  McCoy,  the  petitioner  in  this 
proceeding.  "Shortly  prior  to  her  marriage 
to  James  Buchanan  and  in  January,  1901,  the 
deceased  sold  a  timber  claim  then  owned  by 
her  as  her  sole  and  separate  property,  and  re- 
ceived therefor  the  sum  of  approximately  $885 
over  and  above  all  sums  necessary  to  i>ay  in- 
cumbrances upon  said  property,  and  prior  to 
ber  marriage  she  was  the  owner  of  the  furniture 
in  the  hotel  known  as  the  Brunswick  Hotel, 
located  on  East  Twenty-Fifth  and  D  streets,  in 
the  city  of  Tacoma.  Said  hotel  had  from  30  to 
36  rooms  furnished,  and  the  furniture  was 
worth  from  $500  to  $600,  and  Just  prior  to  her 


marriage  the  deceased  sold  the  furniture;  the 
exact  amount  which  she  received  therefor  l>eiag 
unknown  to  the  court.  Prior  to  his  marriage  to 
deceased  James  Buchanan  had  been  a  laborer 
working  in  various  sawmills  in  the  state  of 
Washington  and  British  Columbia  for  a  period 
of  about  four  years,  and  had  saved  but  Httle, 
if  any,  money.  James  Buchanan  end  one 
Clinton  McDaniel  in  April,  1901,  executed 
articles  of  incorporation  of  the  Puget  Sound 
Lumber  Company,  being  filed  on  April  11,  1901. 
On  April  13,  1901,  James  Buchanan  paid  in- 
to the  treasury  of  the  said  company  $600  in 
payment  for  six  shares  of  its  capital  stock,  and 
deceased  and  James  Buchanan  then  went  to 
Victoria,  British  Columbia,  and  were  married 
on  April  15,  1901,  and  continued  to  live  to- 
gether as  husband  and  wife  until  her  death. 
Three  hundred  dollars  additional  was  paid  in 
by  James  Buchanan  in  payment  of  three  ad- 
ditional shares  of  stock  in  said  company  in 
August,  1901,  and  in  July,  1902.  James  Buch- 
anan at  all  times  after  the  mill  was  put  into 
operation,  and  until  the  death  of  his  wife, 
Sarah  A.  Buchanan,  devoted  his  entire  time 
and  attention  to  work  in  connection  with  the 
operation  of  said  mill.  Of  the  sum  of  $900  ini 
money  paid  for  said  stock  $500  or  more  of  the 
same  was  paid  with  money  furnished  by  the  de- 
ceased, and  not  more  than  $400  of  said  money 
was  furnished  by  the  said  James  Buchanan. 
The  money  furnished  by  the  deceased  and  paid 
in  payment  for  stock  on  April  13,  1901,  was 
furnished  by  the  deceased  in  contemplation  of 
an  immediate  marriage  with  the  said  James 
Buchanan  and  for  the  purpose  of  helping  finance 
the  said  lumber  company  as  a  community  enter- 
prise, and  the  remaining  money  was  paid  for 
the  same  purpose.  The  said  lumber  company 
was  financed  to  a  large  extent  by  borrowed 
money  raised  from  notes  signed  by  the  corpora- 
tion and  by  the  members  thereof,  including 
James  Buchanan,  and  largely  by  the  use  of 
money  so  borrowed  the  original  mill  was  prac- 
tically rebuilt  or  changed  several  times,  greatly 
increasing  its  value  and  capacity,  and  one  time 
after  it  had  been  destroyed  by  fire  it  was  en- 
tirely rebuilt,  partly  from  money  collected  from 
insurance,  and  parti^  from  money  so  borrowed. 
The  capital  stock  of  said  company  was  divided 
into  50  shares  of  par  value  of  $100  each, 
and  about  the  year  1909  16%  shares  hod  been 
issued  and  stood  in  the  name  of  James  Buch- 
anan, 16%  shares  had  been  issued  to  and  stood 
in  the  name  of  Wade  Hampton,  and  16% 
shares  had  been  issued  and  stood  in  the  name 
of  £3.  y,  Wintermote,  who  had  purchased  the 
stock  formerly  owned  by  Mr.  DameLand  about 
said  time  James  Buchanan  and  Mr.  Wintermote 
purchased  the  stock  of  Mr.  Hampton  for  $17,- 
000,  paying  him  therefor  in  cash  out  of  the 
corporate  funds,  but  said  time  Mr.  Hampton  de- 
livered his  certificates  of  stock  to  the  officers 
of  the  company,  and  since  said  time  no  transfer 
has  been  made  of  said  certificates,  and  at  the 
time  of  the  death  of  said  deceased,  and  con- 
tinuing to  the  present  time,  all  of  the  outstand- 
ing stock  was  owned  by  the  conununity  com- 
posed of  Mr.  Buchanan  and  the  deceased,  own- 
ing one-half  thereof,  and  Mr.  Wintermote,  own- 
ing the  remaining  one-half.  Through  the  money 
borrowed  on  the  credit  of  James  Buchanan  and 
the  other  members  of  the  said  lumber  company 
while  the  deceased  and  James  Buchanan  were 
husband  and  wife,  and  through  the  work, 
energy,  and  skill  and  management  of  the  said 
mill  by  the  said  James  Buchanan  and  his  as- 
sociates during  the  time  that  Mr.  Buchanan  and 
said  deceased  were  married,  the  said  mill  plant 
and  e<^uipment  increased  many  times  in  value. 
A  dividend  of  30  per  oent.  upon  the  capital 
stock  was  declared  in  1905,  and  the  same, 
amounting  to  $500,  was  credited  to  the  ac- 
count of  James  Buchanan  upon  the  books  of 
the  company  in  the  same  account  in  which  the 
salary  account  of  Mr.  Buchanan  was  credited. 
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and  oat  of  tUs  fund  the  community  expenses 
of  the  deceased  and  Mr.  Buchanan  were  paid. 
Deceased  and  James  Buchanan  did  not  in  their 
lifetime  treat  said  property  as  the  separate  prop- 
erty of  either  of  tnem,  but  as  their  community 
property,  and,  when  compared  to  the  value  of 
said  mill  plant  at  the  time  of  the  death  of  de- 
ceased, the  original  investment  in  said  stock 
was  so  small,  and  its  part  in  creating  the  final 
result  was  so  uncertain  and  insignificant,  that, 
taken  ia  connection  with  the  impossibiUty  or 
ascertaining  its  proportion  in  the  value  of  the 
capital  stock  or  of  said  mill  at  the  time  of  her 
death,  and  the  fact  that  the  salary  of  the  said 
James  Buchanan^  in  conducting  said  mill  and 
the  dividends  derived  from  said  stock  were  in- 
termingled, whatever  of  separate  funds  entered 
into  said  property  was  so  intermingled  with 
the  community  property  as  to  have  lost  its 
identity  and  separate  character,  and  all  of  said 
stock  and  all  interest  in  the  said  mill  plant 
constituting  a  one-half  interest  therein  was  the 
community  property  of  the  said  deceased  and 
Mr.  Buchanan  at  the  time  of  her  death." 

We  do  not  overlook  the  fact  that  the  con- 
clusions of  the  court  as  to  the  property  be- 
ing community  property,  in  the  above-quoted 
portions  of  the  findings,  can  hardly  be  re- 
garded as  findings  of  fact,  but  rather  as  con- 
clusions of  law.  We  therefore  do  not  adopt 
them  as  findings  of  fact  Sarah  A.  Buchanan 
died  April  12,  1911,  within  three  days  of  ten 
years  after  her  marriage  to  James  Buchanan. 
Thereafter  James  Buchanan  was  duly  ai>- 
pointed  administrator  of  her  estate  and  that 
of  the  commnolty  which  was  dissolved  by 
her  death. 

The  facts  above  summarized  are  gathered 
from  the  findings  of  the  court  There  are 
other  facts  shown  by  the  record  which  we 
deem  also  worthy  of  note  here,  as  follows: 
The  Puget  Sound  Lumber  Company  was  dur- 
ing the  lifetime  of  Sarah  A  Buchanan  what 
might  be  designated  a  close  corxMration ;  Its 
stock  being  owned  by  those  very  few  persons 
who  were  actively  engaged  In  promoting  its 
business.  Indeed,  when  the  manner  of  Its 
operation  and  financing  is  considered,  It 
might  be  said  to  have  been  operated  much 
as  a  partnership,  though  It  can  hardly  be 
said  that  It  was  not  technically  a  corpora- 
tion. James  Buchanan  was  at  all  times  Its 
active  manager  and  one  of  its  principal  offi- 
cers; and,  while  he  received  a  salary,  as  ap- 
pears from  the  books  of  the  company,  the 
growth  of  Its  business  and  the  accumulation 
of  Its  property  were  manifestly  the  result  of 
his  personal  efforts  apparently  more  than 
that  of  any  one  else,  and  in  any  event  much 
more  than  the  result  of  the  small  amount  of 
capital  Invested  at  the  beginning  by  himself 
and  wife.  He  was  manifestly  more  than  a 
mere  employ^  for  wages  or  salary.  His 
whole  attitude  and  demeanor  towards  the 
business  of  the  company  points  to  his  efforts 
in  Its  management  as  being  more  for  the  pur- 
pose of  making  money  as  a  part  owner  there- 
of than  as  being  Interested  only  in  receiving 
wages  or  salary  for  his  work  as  an  employ^ 
The  property  here  Involved  Is  a  one-half  in- 
terest In  this  corporation,  its  business  and 


property,  in  so  far  as  Such  Interest  Is  evi- 
denced by  one-half  of  the  capital  stock  there- 
of standing  Ip  the  name  of  James  Buchanan. 
Of  course,  this  stodt  Is  personal  property, 
and  It  may  also  be  noted  that  the  property 
of  the  corporation  Is  now,  and  at  all  times 
has  been,  substantially  all  personal  property. 
Some  of  these  facts  may  seem  Irrelevant,  but 
we  think  none  of  them  are  wholly  so.  In  view 
of  the  Involved  nature  of  our  problem. 

Counsel  for  appellant  rely  upon  that  line 
of  decisions  holding  that  the  status  of  prop- 
erty as  to  Its  being  community  or  separate  Is 
determinable  from  its  status  at  the  time  of 
Its  acquisition  by  either  member  of  the  com- 
munity, and  that  Its  "r^nts.  Issues,  and  prof- 
Its"  go  to  Its  owner.  Counsel  proceed  upon 
the  theory  that  this  stock  was  the  separate 
property  of  appellant  In  the  beginning  be- 
cause of  bis  claimed  ownership  of  the  money 
which  then  purchased  it,  and  that  its  In- 
creased value  because  of  the  growth  of  the 
business  and  property  of  the  Puget  Sound 
Lumber  Company  also  became  bis  separate 
property.  In  this  behalf  our  attention  Is 
called  to  the  decisions  of  this  court  In  Web- 
ster V.  Thomdyke,  11  Wash.  390,  39  Pac.  677, 
Harris  v.  Van  De  Vanter,  17  Wash.  489,  50 
Pac.  50,  Hester  v.  Stine,  46  Wash.  469,  90 
Pac.  694,  Guye  v.  Ouye,  63  Wash.  340,  115 
Pac.  781,  37  L.  B.  A.  (N.  S.)  186,  Teynor  v. 
Helble,  74  Wash.  222,  133  Pac.  1,  46  L.  R.  A. 
(N.  S.)  1033,  and  In  re  Deschamp's  Estate,  77 
Wash.  514,  137  Pac.  1009,  which  decisions 
have  to  do  with  real  property,  the  Increased 
value  thereof  during  coverture,  and  crops 
raised  thereon,  and  also  with  live  stock  and 
their  natural  Increase.  The  theory  and  na- 
ture V)f  counsel's  argument  Is  evidenced  by 
their  quotations  from  our  decision  in  Guye  v. 
Guye,  supra,  at  page  848  of  63  Wash.,  at 
page  734  of  116  Pac,  as  follows: 

"Counsel  argue,  however,  that  the  natural 
enhancement  in  the  value  accruing  while  the 
marital  relation  existed  should  be  treated  as 
community  property.  They  point  out  that  the 
tracts  adjudged  to  be  separate  property  by  the 
J?i?^/S2?"  ^^""^  enhanced  in  value  practically 
igiSO,000  since  the  marriage  of  the  appellant  and 
Francis  M.  Guye,  and  contend  that  it  is  prop- 
erty acquired  durmg  marriage  within  the  spirit 
and  intent  of  the  statute.  But  we  think  this  - 
contmtion  untenable  also.  Since  by  ttie  stat- 
ute the  spouse  owning  separate  property  is  en- 
titled to  the  rents,  issues,  and  profits  thereof, 
so  such  owner  must  he  entitled  to  the  natural 
ir.crease  in  value,  as  such  increase  is  as  much 
the  issue  of  such  property  as  would  be  the  rents 
denved  therefrom.  So  also,  under  such  a  rule, 
the  ownership  ef  a  specific  tract  might  be  con- 
stantly changing.  As  long  as  its  value  remain- 
ed stationary  or  decreased  it  would  be  separate 
property.  But  the  moment  it  Increased  in  val- 
ue it  would  become  mixed  property;  that  is,  ii» 
part  separate  and  in  part  community.  And  sou 
again,  property  that  is  separate  property  to- 
day might  be  mixed  property  to-morrow,  and  on 
the  next  day  again  be  separate  property,  owing 
to  its  fluctuation  in  value.  We  cannot  think  this 
meaning  of  the  statute.  We  think  the  statute 
meant  to  declare  that  a  specific  article  of  per- 
sonal property,  or  a  specific  tract  of  real  prop, 
erty,  once  the  separate  property  of  one  of  th# 
spouses,  no  matter  how  it  may  fluctuate  in  vaK 
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ne,  lenuiing  to,  asless,  by  the  voluntary  act 
of  the  spouse  owning  it,  its  nature  is  changed." 

We  are  nnable  to  gatber  from  these  obser- 
vations  of  the  court  any  rule  more  favorable 
to  counsel's  contention  than  that  spedflc  real 
or  personal  property,  once  becoming  separate 
property,  remains  so,  unless  by  voluntary  act 
of  the  spouse  owning  It  its  nature  is  chang- 
ed. But  this,  it  seems  to  us,  does  not  solve 
the  question  of  when  profits  or  gains  result- 
ing largely  from  personal  efforts  of  one  of 
the  spouses  becomes  separate  or  community 
property.  It  is  by  no  means  always  dear 
that  such  profits  and  gains  are  or  are  not 
rents,  issues,  and  profits  of  separate  property, 
though  separate  property  may  have,  in  a 
measure,  contributed  to  such  gains. 

The  property  here  Involved  is  not  real 
property;  nor  do  we  think  that  the  original 
investment  from  which  in  a  measure  it  comes 
was  In  any  event  at  the  beginning  more 
than  four-ninths  the  separate  property  of 
appellant ;  five-ninths  at  least  being  the  then 
separate  property  of  deceased.  Nor  can  we 
concur  in  the  view  that  the  some  twentyfold 
Increase  in  value  of  this  original  Investment 
resulted  as  a  natural  Increase  apart  from 
the  personal  efforts  of  appellant  while  a 
member  of  the  community.  We  are  constrain- 
ed rather  to  the  view  that  such  change,  in- 
crease, and  growth  in  the  business  and  its 
property  was  very  much  more  the  result  of 
the  personal  efforts  of  appellant  during  the 
ten  years  of  his  married  life,  in  the  perform- 
ance of  which  he  was  the  servant  of  the  com- 
munity. As  we  view  it,  we  are  then  con- 
fronted with  the  question:  What  was  the 
principal  producing  cause  of  these  profits  and 
gains?  This  may  not  be  a  very  exact  or  sat- 
isfactory rule  of  determining  whether  prop- 
erty is. community  or  separate.  'But,  where 
a  small  original  Investment  of  separate  funds 
is  united  with  the  personal  efforts  of  a  mem- 
ber of  the  community,  and  therefrom  profits 
and  gains  to  the  extent  of  some  twentyfold 
are  returned,  the  property  being  personal  and 
undergoing  many  changes,  we  know  of  no 
other  rule  by  which  the  question  of  such 
gains  being  community  or  separate  property 
can  be  determined,  other  than,  by  taking  into 
account  the  relative  ccmtrlbuting  force  of 
the  original  Investment  and  the  personal  ef- 
forts of  a  member  of  the  community.  The 
authorities  do  not  furnish  us  much  light  up- 
on this  question  in  so  far  as  decisions  direct- 
ly in  point  are  concerned.  However,  in  Yes- 
ler  V.  Hochstettler,  4  Wash.  349,  366,  30  Pac. 
388,  403,  observations  were  made  by  Judge 
Stiles,  speaking  for  the  court,  quite  in  har- 
mony with  this  view  as  folUows: 

"In  this  case  the  land  purchased  with  the  bor- 
rowed money  paid  for  itself,  and  a  large  profit 
in  land  and  money  besides.  It  was  a  specula- 
tion purely  personal  in  which  the  energy,  skill, 
and  business  prudence  of  Mrs.  Yesler  certainly 
were  greater  factont  than  the  credit  given  by 
the  mortgage  of  her  land.  But  these  mentid 
forces,  whether  of  husband  or  wife,  are  serv- 
ants of  the  community,  and  their  products  are 


its  property,  to  be  shared  in  equally  by  the  mem- 
bers of  the  community,  and  to  follow  the  chan- 
nels of  devise  and  descent  provided  by  the  stat- 
ute."     . 

In  Lake  r.  Lake,  18  Nev.  361,  392,  4  Pac 
711,  728,  the  question  was  presented  some- 
what as  if  Is  here,  and  was  reviewed  at  some 
length.  Justice  Leonard,  speaking  for  the 
court,  observed: 

"And  in  this  or  any  other  case,  if  pi«fit8  come 
mainly  from  the  property,  rather  than  the  joint 
efforts  of  the  husband  and  wife,  or  either  of 
them,  they  belong  to  the  owner  of  the  property, 
although  the  labor  and  skill  of  one  or  both  may 
have  been  given  to  the  business.  On  the  con- 
trary, if  profits  come  mainly  from  the  efforts  or 
skill  of  one  or  both,  they  belong  to  the  com- 
munity. It  may  l>e  difficult  In  a  given  case  to 
determine  the  controlling  qnestion,  owing  to 
the  equality  of  the  two  elements  mentioned,  but 
we  know  of  no  other  method  of  determining  to 
whom  the  profits  belong.  In  the  use  of  sepa- 
rate property  for  the  purpose  of  gain,  more  or 
less  labor  or  skill  of  one  or  both  must  always  be 
given,  no  matter  what  the  use  may  be ;  and  yet 
the  profits  of  property  belong  to  the  owner,  and 
in  ascertaining  the  party  in  whom  the  title 
rests  the  statute  provides  no  means  of  separat- 

gg  that  which  is  the  product  of  labor  and  skill 
Dm  that  which  comes  from  the  property  alone." 

The  following  decisions,  while  not  directly 
In  point,  we  think,  lend  support  to  this  view: 
Abbott  V.  Wetherby,  6  Wash.  607,  33  Pac. 
1070,  36  Am.  St  Rep.  176 ;  Sherlock  v.  Den- 
ny, 28  Wash.  170,  68  Paa  452;  Beggess  ▼. 
Richards'  AdmT,  39  W.  Va.  667,  20  S.  E.  599, 
26  L.  R.  A.  537,  45  Am.  St  Rep.  938 ;  Penn 
V.  Whitehead,  17  Orat  (Va.)  603;  94  Am.  Dec 
478;  Glidden,  Murphin  &  Co.  v,  Taylor,  16 
Ohio  St  609,  91  Am.  Dec.  98. 

It  may  also  be  said  that  our  decision  In 
Katterhagen  ▼.  Meister,  75  Wash.  112,  134 
Pac.  673,  and  decisions  therein  noticed  are 
in  harmony  with  our  conclusions  here  reach- 
ed touching  the  question  of  investments  of 
funds  borrowed  during  coverture  becoming 
community  property,  though  borrowed  upon 
the  credit  of  one  spouse;  the  theory  being 
that  such  gains  are  the  product  of  communi- 
ty individual  efforts. 

These  observations,  we  think,  in  any  event 
lead  to  the  conclusion  that  the  gains  and 
profits  produced  by  the  personal  efforts  of 
appellant,  though  added  to,  in  a  measure,  by 
the  original  investment,  become  community 
property.  We  agree,  however,  with  the  trial 
court  that  the  funds,  though  at  the  beginning 
separate  property  of  appellant  and  Sarah  A. 
Buchanan,  in  the  proportion  of  four-ninths 
and  five-ninths,  which  purchased  the  stock  in 
the  first  instance,  have  during  the  ten  years 
of  coverture  become  so  intermingled  with 
community  property  and  lost  their  Identity  as 
separate  property  that  all  of  the  sEock  and 
interest  in  the  Puget  Sound  Lumber  Company 
standing  In  appellant's  name  became  the  com- 
munity property  of  appellant  and  his  deceas- 
ed wife,  Sarah  A.  Buchanan. 

The  proper  disposition  of  the  case  Is  firaught 
with  great  difficulty,  but  upon  the  whole  rec- 
ord we  cannot  escape  the  conclusion  that  the 
trial  court  pr<^>erly  disposed  of  the  rights  oC 
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the  parties,  and  tbat  Its  order  and  Judgment 

must  be  affirmed. 
It  la  BO  ordered. 

IIORRIS,  C.  3.,  and  MAIN,  HOtOOMB, 
and  MOUNT,  33^  concor. 

(89  Wub.  ISl) 

DONALDSON  v.  GREAT  NORTHERN  BY. 
CO.  (No.  12500.) 

(Supreme  Coart  of  Waahington.    Jan.  10, 1916L 
On  Rehearing,  Mareh  4,  1916.) 

X.  APFKAL  AHD   EBBOB  ^S'lOOZ-'-RXTIKW. 

A  verdict  on  confiictins  evidence  will  not 
be  disturbed  on  appeal. 

[Ed.  Note.— For  otber  caa«a,  see  Appeal  and  Error, 
Cent  Dls.  K  393S-S937 :    Dae.  Dig.  «S9lO(8.] 

2.  JODOHKNT    «=»199     —    NOTWirnSTAWDIKG 

Yerdiot. 
In  an  action  for  the  death  of  an  engineer 
killed  by  an  exploding  boiler,  the  refusal  of  de- 
fendant s  motion  for  Judgment  non  obstante 
Tcredicto,  based  on  the  testimony  of  experts 
that  the  water  was  too  low  in  the  boiler,  was 
not  an  abnse  of  discretion,  where  the  fireman 
stated  that  the  water  gauge  showed  sufficient 
•water. 

pSd.  Note.— -For  otber  cases,  see  Judgment,  Cent. 
Dig.  Si  Sff7-S76:    Dec.  Dig.  tgsslM.] 

3.  Tbial  «=9l39,  140— Pbovinck  of  JtntT  — 
Cbedibiuty  or  Witnesses.    ' 

The  credibility  of  witnessea  and  the  weight 
of  their  testimony  is  for  the  jury. 

[Ed.  Note.— For  other  eases,  see  Trial,  Oent.  Dig. 
H  3S2-S8S,  238-341.  366 ;    Dec.  Dig.  «=9lS>,  IM.] 

4.  Appeal  and  Ebbob  «=>882— Rsvikw  —  In- 
viTKD  Ebbob. 

Where,  in  an  action  for  the  death  of  a  lo- 
comotive engineer,  defendant's  counsel  in  his 
opening  statement  referred  to  the  report  made  to 
the  federal  Inspectors  and  stated  that  plaintifE 
could  produce  the  report  If  they  desired,  plain- 
tiCTs  offer  of  the  report  in  evidence  cannot  be 
complained  of,  the  error  being  invited,  though 
by  Act  Feb.  17,  1911,  &  103,  1  S,  36  Stat.  916 
(U.  S.  Comip.  St.  1913,  {  8637),  such  report  is 
made  inadmissible. 

[Ed.  Note.— For  other  cases,  see  Appeal  and  Brror, 
Cent.  Dig.  |{  3Stl-3610;    Dec  Dig.  «=»882.] 

6.  Death  ®=»99— Damages— Meabubk. 

An  award  of  ?8,500  damages  in  favor  of  n 
mother  for  the  death  of  her  son,  who  thongh 
earning  $175  a  month  was  unmarried  and  stat- 
ed that  he  did  not  intend  to  marry  as  long  as 
•  she  lived,  and  contributed  $75  a  month  to  her 
support,  cannot  be  held  excessive. 

[Bd.  Note.— For  other  cases,  see  Death,  Cant  Dig. 
H  US-130;    Deo.  Dig.  «=s>99.] 

e.  JUBT  4s>32— EltFLCnSBS'  LlABILITT  ACT. 

l^ourii  an  action  under  Employers'  Liabil- 
ity Act  April  22,  1908.  c.  149,  35  Stat  65  (U. 

5.  Comp.  St  1913,  §i  8657-8665),  is  brought  in 
the  state  courts,  the  state  law  warranting  ver- 
dict by  ten  jurors  applies;  Const  TJ.  S.  Amend. 

7,  preserving  inviolate  (he  common-law  jury 
trial,  not  extending  to  the  states. 

[Ed.  Note.— For  otber  cases,  see  Jory.  Cent  Dig. 
II  2Z1-226 ;    Dec.  Dig.  «=»3X.] 

Department  2.  Appeal  from  Suiperlor 
Court,  Snohomish  County ;  R.  C.  Bell,  Judge. 

Action  by  Adallne  Donaldson,  as  adminis- 
tratrix of  the  estate  of  Vance  H.  Thomas, 
deceased,  against  the  Great  Northern  Rail- 
way Company.  From  a  judgment  for  plaln- 
tUt,  defendant  appeals.    Affirmed. 

F.  V.  Brown  and  F.  G.  Dorety,  both  of  Seat- 
tle, for  appellant    Jas.  McCabe  and  Hlgglns 


&  Hnghes,  all  of  Seattle  (Hyman  ZetQer,  of 
Seattle,  on  rehearing),  for  respondent. 

PER  CURIAM.  Tbla  Is  an  appeal  trran  a 
judgment  for  the  plaintiff  entered  after  deni- 
al of  motions  for  judgment  non  obstante  and 
new  trial,  upon  the  verdict  of  a  jury  in  an 
action  brought  under  the  federal  Employers' 
IdabiUty  Act  (Act  April  22,  1908,  a  149,  86 
Stat  66  [U.  S.  Comp.  St  1913,  H  8667-8666]), 
to  recover  damages  for  the  death  of  her  son 
Vance  H.  Thomas,  which  she  alleged  was  due 
to  the  negligence  of  the  appellant 

On  November  5,  1913,  Thomas  was  an  en- 
gineer In  the  employ  of  the  appellant  and 
was  on  that  date  operating  engine  No.  1902, 
which  was  one  of  three  engaged  in  hauling  a 
freight  train  between  Skykomlsh  and  Scenic. 
When  near  the  station  at  Tonga,  the  boiler 
exploded,  and  Thomas  was  l^iUed.  It  Is  ad- 
mitted that  engine  No.  1902  was  originally 
a  coal  burner  and  several  years  prior  to  the 
accident  had  been  changed  Into  an  oil  burn- 
er. When  equipped  as  a  coal  burner,  the  stay 
belts  which  extend  from  the  main  shell 
through  the  water  space  and  support  the 
crovim  sheet  were  secured  to  the  latter  by 
button  beads,  as  is  customary*  in  coal  burners. 
When  the  change  was  made  from  coal  to  oil, 
these  bolt  heads  were  not  changed.  Whether 
the  explosion  was  due  to  this  fact  la  a  prlnd- 
I>al  ground  of  controversy. 

[1]  The  appellant  and  the  respondent  eadi 
have  an  explanation  of  the  Cause  of  the  ex- 
plosion. The  respondent  asserts  that  It  was 
due  to  the  use  of  button  head  Instead  of  taper 
bead  bolts  on  an  oil  burner;  that  It  was  due 
to  the  lack  of  fusible  plugs,  and  to  an  accumu- 
lation of  scale  on  the  crown  sheet;  all  of 
which  it  Is  alleged  was  due  to  negligence  of 
the  appellant  Appellant  contends  that  the 
explosion  was  due  entirely  to  low  water  In 
the  boiler  which  was  solely  the  negligence 
of  the  deceased.  Testimony  was  introduced 
In  support  of  each  theory,  and  there  Is  thus 
presented  a  direct  conflict  in  evidence  on 
which  the  verdict  of  the  jury.  If  the  question 
was  properly  submitted.  Is  conclusive,  re- 
gardless of  our  own  (pinion  as  to  weight  of 
the  evidence.  Parker  v.  Wash.  Tug  &  Barge 
Co.,  86  Wash.  575,  148  Paa  896;  Lombard! 
T.  Bates  &  Rogers  Constr.  Co.,  162  Pac.  1026. 

[2, 3]  Ordinarily  we  will  not  under  such  dr- 
camstances  review  the  record  further  than 
to  discover  whether  there  Is  evidence  to  sup- 
port the  verdict  and,  having  found  such  evi- 
dence, we  will  accept  the  verdict  as  conclu- 
b1t&  However,  the  appellant  urges  that  the 
evidence  presented  by  the  respondent  Is  so 
meager,  unreliable,  and  lacking  in  probative 
value,  and  the  evidence  opposing  it  In  such 
preponderance,  that  the  denial  of  the  motion 
for  Judgment  non  obstante  veredicto  or  for 
new  trial  was  an  abuse  of  discretion  on  the 
part  of  the  trial  court  The  amount  of  the 
verdict  and  the  seriousness  with  which  ap- 
pellant argues  the  point  coupled  with  the 
somewhat  novel   character  of  the  grounds 


^— }Por  othw  cases  see 
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urged  and  their  evident  importance  to  appel- 
lant, have  impelled  us  to  give  as  briefly  as 
possible  the  reasons  why  we  are  unable  to 
accede  to  the  arguments  advanced. 

The  essence  of  appellant's  contention  is 
that  the  condition  of  the  crown  sheet,  bolts, 
and  flues  after  the  explosion  shows  conclu- 
sively as  a  scientific  fact  that  the  explosion 
could  not  have  been  due  to  any  other  cause 
than  low  water.  Appellant  Introduced  the 
testimony  of  over  li  dossen  boiler  makers,  mas- 
ter mechanics,  boiler  inspectors,  and  others, 
all  of  whom  stated  positively  that  the  con- 
ditions after  the  explosion  conclusively  show- 
ed low  water  as  the  cause.  We  do  not  agree, 
however,  that  this  testimony  establlsbed  un- 
disputed scientific  facts.  Tbe  evidence  at 
best  was  of  a  negative  character,  and  the 
statements  of  the  witnesses  were  their  opin- 
ions drawn  from  their  previous  experiences. 
Because  they  had  never  known  the  conditions 
shown  here  to  occur  except  from  a  low-wa- 
ter explosion,  they  concluded  that  they  could 
not  result  otherwise.  On  behalf  of  the  re- 
spondent, one  Hanson,  fireman  on  the  engine 
when  the  explosion  occurred,  testified  posi- 
tively that  the  water  glass  showed  sufficient 
water  on  the  crown  sheet  to  prevent  an  ex- 
plosion. An  effort  was  made  to  impeach  this 
testimony  by  introducing  a  statement  pre- 
pared by  the  attorneys  for  appellant  and  ac- 
knowledged as  correct  by  Hanson  while  be 
was  in  the  hospital  after  the  explosion. 
Hanson  denied  any  knowledge  of  this  state- 
ment, claiming  that  he  was  unconscious  for 
days  after  the  explosion,  and  had  made  no 
such  statements  at  any  time.  The  credibility 
of  his  testimony  was  clearly  for  the  Jury. 
We  have,  then,  the  evidence  of  the  only  wit- 
ness who  was  in  a  position  to  know  positive- 
ly whether  there  was  water  in  the  boiler,  to 
the  effect  that  the  water  glass  Indicated  sufll- 
cient  to  prevent  a  low-water  explosion.  Op- 
posed to  this  Is  the  testimony  of  a  large  num- 
ber of  capable  experts  that  the  explosion 
could  have  been  due  only  to  low  water.  Un- 
der such  conditions,  it  was  clearly  competent 
for  the  Jury  to  determine  that  the  testimony 
of  Hanson  was  entitled  to  greater  weight 
than  that  of  appellant's  witnesses.  We  con- 
clude that  on  this  ground  appellant  was  not 
entitled  to  Judgment,  and  that  the  denial  of 
a  new  trial  was  not  an  abuse  of  discretion. 

Appellant  contends  that,  even  If  it  be  found 
that  the  evidence  of  low  water  was  a  ques- 
tion for  the  Jury,  nevertheless  the  evidence 
did  not  show  any  negligence  on  the  part  of 
the  appellant  Coupled  with  this  contention 
is  an  attack  on  the  character  of  respondent's 
expert  testimony.  The  contention  is  not 
made  that  there  was  a  total  lack  of  evidence 
of  negligence,  and  there  being  some  evidence 
that  the  button  head  bolts  have  a  tendency 
to  become  overheated  by  an  oil  fiame  and  al- 
low the  crown  sheet  to  give,  which  would 
result  in  an  explosion,  it  was  for  the  Jury  to 
say.  whether  their  use  under  such  circnm- 
stanoes  was  negligence.    Likewise,  as  to  the 


use  of  fusible  plugs  as  a  means  of  preventing 
explosions  and  as  to  the  presence  or  absence 
of  scale  on  the  crown  sheet  Tbe  reliability 
of  respondent's  witnesses  and  the  auffidency 
and  consistency  of  their  testimony  are  all 
qnestions  which  the  verdict  pi;eCludes  us  from 
reviewing. 

[4]  The  most  serious  contention  aside  from 
the  questions  of  evidence  Just  discussed,  is  a 
claim  that  a  new  trial  should  be  allowed  be- 
cause of  misconduct  of  respondent's  counsel 
In  questioning  appellant's  witness  Dowllng, 
superintendent  of  safety  for  the  Great  North- 
ern, concerning  the  report  of  the  federal  in- 
spector on  this  accident  The  use  of  these 
reports  or  any  part  thereof  "for  any  purpose 
in  any  suit  or  action  for  damages  growing 
out  of  any  matter  mentioned  in  said  report 
or  investigation"  is,  by  statute  (Act  Feb.  17, 
1911,  c  103,  §  8,  36  Stat  916  [U.  S.  OMnp.  St 
1913,  {  8637])  made  unlawful.  During  the 
cross-examination  of  the  witness,  counsel  for 
respondent  asked  him  whether  he  considered 
the  government  inspectors  were  wrong  in 
their  conclusions,  if  Iheir  report  on  the  acci- 
dent stated  that  certain  conditions  found  af- 
ter the  explosion  could  not  have  resulted 
from  a  low-water  explosion.  After  the  ex- 
amination had  proceeded  for  some  time  and 
the  witness  had  had  several  features  of  the 
report  stated  to  him  and  had  been  asked  his 
opinion  as  to  the  worth  of  the  conclusions, 
appellant's  counsel  objected  to  the  line  of 
cross-examination,  but  did  not  base  the  objec- 
tion, on  the  inadmissibility  of  the  report  Re- 
spondent's counsel  was  stopped,  whereupon 
he  attempted  to  put  the  report  in  evidence. 
The  offer  was  refused.  Under  the  federal 
law  tbe  r^ort  was  absolutely  Inadmissible, 
but  we  do  not  believe  that  appellant  is  In  a 
position  to  complain  of  the  conduct  of  re- 
spondent's counsel  in  asking  the  witness 
about  the  report  In  his  opening  statement 
appellant's  counsel  stated  to  the  Jury: 

"Wo  will  show  that  whenever  an  accident  of 
this  kind  happens  it  is  reported  to  the  United 
States  government  and  an  inspection  is  made 
and  reports  printed  and  published,  and  the  data 
is  available  so  that  the  plaintiffs  can  have  ac- 
cess to  it  and  produce  it  if  they  so  desire,  as 
correct" 

Respondent  was  Jostified  In  construing  this 
as  a  challenge  to  produce  the  report  The 
fact  that  the  error,  if  any,  was  thus  Invited 
by  appellant,  and  his  failure  to  object  on  the  ■ 
ground  of  the  inadmissibility  of  the  report 
until  the  harm,  if  any,  had  been  done,  force 
us  to  the  conclusion  that  appellant  cannot 
now  complain  that  be  was  prejudiced  by  the 
action  of  respondent' 

[(]  The  verdict  awarded  respondent  $8,500. 
Appellant  now  contends  that  this  amount  is 
excessive  and  conclusive  proof  that  it  was 
Influenced  by  passion  and  prejudice.  At  tbe 
time  of  bis  death  the  deceased  was  earning 
about  $175  per  month.  He  was  living  with 
ills  mother  and  furnishing  $75  per  month  or 
more  to  maintain  the  home  kept  for  him  by 
her.    He  had  expressed  his  Intention  of  not 
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manylng  as  long  as  his  mother  lived.  Tbe 
income  from  tills  verdict  well  Invested  would 
not  enable  the  respondent  to  live'  In  better 
clrcamstances  than  those  to  which  she  was 
accustomed  during  her  son's  life,  and,  In 
view  of  her  possible  greater  needs  during  her 
declining  years,  we  do  not  find  the  verdict 
excessive.  As  one  of  the  grounds  tor  a  new 
trial,  appellant  introduced  affidavits  to  the 
effect  that  respondent  had  previously  sup- 
ported herself  and  had  other  means  of 
support.  We  do  not  find,  however,  that  there 
was  an  abuse  of  discretion  in  denying  a  new 
trial  on  these  grounds. 

[S]  Appellant  contends  that  the  instruc- 
tion that  an  agreement  by  ten  Jurors  would 
be  sufficient  is  in  violation  of  the  seventh 
amendment  to  the  Constitution  of  the  United 
States,  which  has  been  generally  construed 
to  contemplate  a  trial  by  twelve  Jurors. 
It  Is,  however,  well  settled  that  this  amend- 
ment does  not  apply  to  the  states,  and  that 
the  verdict  in  an  action  in  the  state  court 
under  the  federal  Employers'  Liability  Act 
is  controlled,  not  by  the  provision  of  the 
national  Constitution,  but  by  the  laws  of  the 
state  where  the  suit  la  pending.  The  author- 
ities are  collated  and  the  rule  well  stated 
in  Roberts,  Injuries  to  Interstate  Employes, 
p.  312,  i  176. 

Several  other  grounds  of  error  are  urged 
in  the  request  for  a  new  trial.  These  have 
all  been  considered  without  convincing  us 
that  there  Is  error  warranting  a  new  trial  of 
this  case. 

The  Judgment  is  therefore  affirmed. 

On  Rehearing. 

PER  CURIAM.  Appellant  has  filed  a  peti- 
tion for  a  reliearlng,  which,  after  due  considera- 
tion,  is  denied.  Our  attention,  however,  is  called 
to  a  stipulation  entered  into  in  connection  with 
a  motion  to  strilce  respondent's  brief  because  of 
failure  to  file  in' time,  and  because  of  .which 
the  case  was  not  heard  here  until  the  May,  1915, 
term.  The  stipulation  provides  that,  if  the 
judgment  be  affirmed,  the  interest  accruing  dur- 
ing the  period  of  c<»tinuance  might  be  eliminat- 
ed from  the  judgment  in  case  the  court  should 
determine  audi  a  condition  a  proper  one  in  deny- 
ing the  motion  to  strike  the  brief.  This  stipu- 
lation was  overlooked  in  writing  the  opinion, 
although  we  had  It  in  mind  in  reaching  our  con- 
clusion, and  intended  to  give  effect  to  It.  Not 
having  done  so  in  the  opinion,  we  do  so  now. 
The  opinion  is  modified  to  tbis  extent:  The  jadg- 
ment  will  not  bear  interest  from  March  1,  1915, 
to  June  17,  1915.  In  all  other  respects  the 
judgment  will  stand. 

(89  Wuh.  83) 

ANDERSON  v.  PUGBT  SOUND  TRACTION, 

LIGHT  &  POWER  CO.    (No.  1277&) 
(Supreme  Court  of  Washington.    Jan.  5,  1916.) 

Street  Railboads  €=>  114— Injuries  to  Per- 
sons OR  Track— AoTioNB— Evidence. 

Evidence  held  to  warrant  finding  that  the 

motorman  could  have  avoided  collision  with  an 

automobile  truck   which  plaintiff   was  driving, 

had  he  used  ordinary  care. 
[Ed.  Note. — For  otber  CBges,  sea  Street  Railroads, 

Cent.  Dig.  H  23»-2»>:     Dec.  Dig.  $=»114.] 


Department  2.  Appeal  from  Superior 
Court,  King  County;   J.  T.  Ronald,  Judge. 

Action  by  Thomas  Anderson  against  the 
Puget  Sound  Traction,  Light  &  Power  (Com- 
pany. From  a  judgment  for  plaintiff,  de- 
fendant appeals.    Affirmed. 

Jas.  B.  Howe  and  A  J.  Falknor,  both  of 
Seattle,  for  appellant  E.  L.  Skeel  and  W. 
M.  Whitney,  both  of  Seattle,  for"  respondent 

MORRIS,  a  J.  Action  for  personal  Inju- 
ries growing  out  of  a  collision  between  one 
of  appellant's  cars  and  an  auto  truck  driven 
by  respondent  The  cause  was  tried  to  the 
court  without  a  Jury,  resulting  In  a  judgment 
for  plalntur,  from  which  this  appeal  is  taken. 

The  place  of  the  accident  was  at  the  in- 
tersection of  Terry  avenue  and  Howell  street. 
In  the  dty  of  Seattle.  It  is  clear  from  the 
testimony  that,  when  respondent  first  at- 
tempted to  cross  the  street  car  tracks,  there 
was  ample  room  and  time  for  him  to  do  so 
before  the  car  would  reach  the  crossing. 
This  fact  was  assumed  by  both  the  motorman 
and  respondent  and  each  acted  accordingly. 
Just  as  respondent  drove  upon  the  track  be 
was  confronted  with  a  new  situation  caused 
by  another  auto  truck  going  west  turning  in 
front  of  him  In  an  attempt  to  pass  a  slow- 
going  milk  wagon  going  In  the  same  direction. 
Respondent  would  have  passed  in  front  of  this 
milk  wagon  had  it  not  been  for  the  approach 
of  the  other  truck,  or  had  the  truck  remain- 
ed behind  the  milk  wegon  In  the  relative  posi- 
tion it  was  when  first  observed  by  respond- 
ent The  sudden  change,  of  course,  of  this 
auto  truck  prevented  respondent  from  con- 
tinuing Us  passage  across  the  tracks,  and  in 
order  to  avoid  a  collision  with  It  he  stopped 
his  auto  with  its  front  wheels  resting  on  the 
south  rail  of  the  Inbound  car  track,  in  which 
position  the  car  hit  him. 

The  evidence 'supports  the  theory  of  the 
lower  court  that,  had  the  motorman  been 
alive  to  this  changed  situation,  necessitating 
a  change  In  action,  he  could  have  prevented 
the  collision,  and,  not  having  done  so,  negli- 
gence was  established.  We  find  nothing  in 
the  case  to  establish  apiiellant's  theory  ot 
contributory  negUgence. 

The  Judgment  is  affirmed. 

HOLCOMB,  MAIN,  PARKER,  and  ELLIS, 
JJ.,  concur. 

(89  WaBh.  87) 
BEMSNIDER    v.    UNION    SAYINGS    & 
TRUST  CO. 

(Supreme  Court  of  Washington.    Jan.  6,  1916.) 

1.  Master  and  Servant  «=>87^,  New,  vol.  16 
Key-No.  Series  —  Injuries  to  Servant  — 
Wobkmbn's    Compensation    Acw — "Wobk- 

BHOP." 

A  janitor  in  an  office  building  was  injured 
while  scrubbing  down  the  walls  and  floors  of 
the  elevator  shaft  beneath  the  cage.  The  ele- 
vator was  operated  by  electricity.  The  Work- 
men's Compensation  Act  (3  Rem.  &  Bal.  Code, 
I  6604—1  et  seq.)  provides.  In  section  2,  that 
the  act  shall  apply  to  all  inherently  hazardous 
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employments,  indodinj^  factories,  mills,  and 
workshops  vnere  machinery  is  used.  Section  8 
defines  a  workshop  as  a  room  or  place  wherein 
power-driven  machinery  la  employ^  and  mannal 
labor  is  exercised  by  way  of  trade  for  gain  or 
otherwise.  Held  that,  tbongh  the  elevator  was 
operated  by  electricity,  the  shaft  could  not  be 
considered  a  workshop,  and  the  Janitor's  rights 
were  not  governed  by  the  statute.- 

[Bd.  Note.— For  othsr  definitions,  asa  Words  and 
Phrases,  First  and  Second  Series,  Workshop.] 

2.  MAGmn  a.nd  Sebvant  €=3S7^,  New,  vol. 
16  Key-No.  Series— Injubiks  to  Sebvant— 
Wobkmbk's  CoufensjlIion  Act. 

'Wbere  neither  the  work  of  a  Janitor  in  an 
office  building  nor  employment  about  an  ele- 
vator shaft  had  been  classified  as  extrahazardous 
by  the  Industrial  Insurance  Department  as  au- 
tborized  by  Workmen's  Compensation  Act,  {  2, 
an  injury  to  a  person  engaged  in  such  employ- 
ment is  not  governed  by  the  statute. 

8.  Damages  (S=3l32— Pibsoical  Injuries— Ao- 

TI0N8— Evidence. 

In  view  of  the  conflict  in  medical  testimony 
as  to  the  permanency  of  the  injuries  of  a  serv- 
ant 54  years  of  age,  whose  injuries  consisted 
of  paralysis  of  one  leg  and  internal  injuries, 
held,  that  an  award  of  $6,000  could  not  be  de- 
termined excessive. 

[Bd.  Note.— For  other  cases,  see  Damagas,  Cent. 
Dig.  H  372-386,  8M;    Dse.  Dig.  (8=)132.] 

Department  1.  Aiipeal  from  Superior 
Ck>nrt,  King  C!ounty;  J.  T.  Ronald,  Judge. 

Action  by  A.  Remsnider  against  the  Un- 
ion Savings  &  Trust  Company.  From  a  judg- 
ment for  plaintiff,  defendant  appeals.  Af- 
firmed. 

Farrell,  Kane  &  Stratton,  of  Seattle,  for 
appellant  Clem  J.  Wbittemore  and  Peters  & 
Powell,  all  of  Seattle,  for  respondent. 

BILXilS,  X  Action  to  recover  damages  for 
personal  Injnries  sustained  by  tbe  plaintiff 
while  in  the  employ  of  the  defendant  as  its 
janitor.  The  defendant  is  the- owner  of  an 
office  building  known  as  the  Hoge  Building 
in  the  dty  of  Seattle.  In  the  building  are 
maintained  and  operated  three  elevators  or 
lifts.  The  plaintiff,  as  Janitor,  was  directed 
by  the  superintendent  or  head  Janitor  to  go 
Into  the  elevator  shaft  beneath  the  elevator 
cage  and  scrub  down  the  walls  and  doors. 
While  he  was  so  employed  the  elevator  was 
run  down  Into  the  shaft,  crushing  him  be- 
tween the  board  across  the  shaft  on  which 
be  was  reclining  and  the  bottom  of  the  cage. 
At  the  trial  defendant's  negligence  was  con- 
ceded. The  only  contested  issue  of  fact  was 
as  to  the  extent  and  character  of  the  injuries 
sustained  by  the  plaintiff.  The  Jury  return- 
ed a  verdict  In  favor  of  the  plaintiff  for 
$6,000.  From  the  Judgment  thereon  the  de- 
fendant appeals. 

The  record  sufficiently  presents  two  ques- 
tions which  we  shall  consider  in  their  logical 
order. 

[1, 2]  The  appellant's  first  claim  Is  that  the 
respondent,  while  engaged  In  cleaning  the 
elevator  shaft,  was  a  "workman"  engaged  In 
"extrahazardous  work"  within  the  meaning 
of  the  Workmen's  Compensation  Act  (chapter 
74.  Laws  of  1911,  p.  345 ;  3  Rem.  &  Bal.  Code, 
i  6604—1  et  seq.),  and  that  the  court  there- 


fore bad  no  Jurisdiction  of  the  action.  It  Is 
argued  that  tbe  elevator  shaft  wherein  was 
operated  an  elevator  driven  by  electricity, 
and  wherein  the  respondent  was  working 
when  Injured,  was  such  a  place  as  to  malte 
the  respondent's  work  extrahazardous  witMn 
the  meaning  of  sections  2  and  3  of  the  act, 
tn  that  it  was  a  "room  or  place  wherein 
power-driven  machinery  was  employed."  Tbe 
appellant  relies  upon  our  decision  in  Wendt 
V.  Industrial  Insurance  Commis^on,  80 
Wash.  Ill,  141  Pac  811,  as  decisive  of  tbU 
point.  In  that  case  the  deceased  was  a  car- 
penter regularly  employed  as  such  by  a  cor- 
poration operating  a  large  deiwrtment  store. 
His  duties  comprised  making  shelving,  dis- 
play standards,  repairs,  additions,  altera- 
tions, and  the  Uke  abont  the  store.  The 
company  maintained  a  repair  shop  primarily 
for  the  repairing  of  its  delivery  wagons  and 
automobiles.  In  this  shop,  l)eside8  a  car- 
penter bench  and  carpenter's  tools,  there 
were  a  power  lathe,  an  emery  wheel,  a  grind- 
stone, drills,  etc.,  operated  by  electricity. 
The  deceased  met  his  death  through  receiving 
an  electric  current  while  turning  on  a  switch 
to  put  in  motion  the  grindstone  for  the  pur- 
pose of  8hari)ening  a  chisel.  After  a  careful 
analysis  of  the  statute,  we  held,  in  substance, 
that  the  company  conducted,  as  a  depart- 
ment of  its  business,  this  shop  which  was 
extraliazardous  within  tbe  enumeration  of 
section  2  of  the  act,  being  a  "workshop"  as 
defined  In  section  3: 

A  "  •  •  •  room  or  place  wherein  powep- 
driven  machinery  is  employed  and  manual  labor 
is  exercised  by  way  of  trade  for  gain  or  other- 
wise in  or  incidental  to  the  process  of  making, 
altering,  repairing,  printing  or  ornamenting, 
finishing  or  adapting  for  sale  or  otherwise  any 
article  or  part  of  article,  machine  or  thing, 
over  which  premises,  room  or  place  the  employ- 
er of  the  person  working  therein  has  the  right 
of  access  or  controL" 

Our  decision  was  based  upon  tbe  plain  fact 
that  the  shop  there  in  question  met  the  def- 
inition of  a  workshop,  and  that  the  deceased 
met  his  death  in  attempting  to  operate  tho 
power-driven  machinery  in  connection  with 
his  regular  employment,  that  of  "carpenter 
work,"  which  is  In  section  4  of  the  act  spe- 
cifically classified  as  among  the  extrahazard- 
ous works  contemplated  by  tbe  act.  The  dis- 
tinction between  the  Wendt  Case  and  the 
case  before  us  seems  clear.  It  an  elevator 
shaft  In  an  office  building  is,  as  appellant 
argues,  a  "room  or  place-  wherein  power-driv- 
en machinery  is  employed,"  so  as  to  fall  with- 
in the  meaning  of  the  workman's  compensa- 
tion act,  then  it  is  such  because  the  elevator 
shaft  is  a  workshop,  since  the  language  quot- 
ed is  employed  in  section  3  of  the  act  as  de- 
fining the  word  "workshop"  as  used  in  the 
enumeration  of  extrahazardous  works  found 
in  section  2.  The  act  does  not  say,  nor  does 
it  imply,  that  every  place  In  which  power- 
driven  machinery  is  employed  impresses  an 
extrahazardous  character  on  work  performed 
in  such  place.  It  merely  employs  the  cir- 
cumstance of  the  presence  of  power-driven 
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machinery  In  connection  with  a  number  of 
other  things  In  defining  a  workshop.  If  the 
presence  of  power-driven  machinery  is  the 
sole  determining  factor,  then  every  shaft  In 
which  Is  operated  a  power-driven  elevator  or 
lift  Is  a  workshop.  Then,  also,  the  operator 
of  the  elevator  and  every  employe  of  the  ap- 
pellant who  In  the  coarse  of  his  duties  had 
occasion  to  enter  the  elevator  to  pass  from 
one  floor  to  another  would  be  employed,  for 
the  time  being,  In  a  room  or  place  wherein 
power-driven  machinery  Is  employed,  hence 
in  a  workshop,  and  In  an  eztrahazardoas 
work. 

Though  the  respondent  was  Injured  In  a 
place  where  power-driven  machinery  was  em- 
ployed. It  cannot  by  the  widest  stretch  of  the 
meaning  of  the  statute  be  termed  a  work- 
shop. Though  his  regular  employment  was 
at  times  fraught  with  hazard,  as  are  aU  em- 
ployments. It  was  not  one,  which,  to  nse  the 
language  of  section  2  of  the  act,  has  "come  to 
be,  and  to  be  recognized  as  being  Inherently 
and  constantly  dangerous."  Neither  was  It 
connected  with  any  of  the  occupations  enu- 
merated as  extrahazardous  In  section  2,  nor 
Is  it  mentioned  In  any  of  the  schedules  in 
section  8  or  in  any  of  the  classlilcations  In 
section  4.  Section  2  of  the  act  closes  with 
the  provision  that: 

"If  there  be  or  arise  any  eztrahazardoas  oc- 
cupatioD  or  work  other  than  those  hereinabove 
enumerated,  it  shall  come  under  this  act,  and 
its  rate  of  contribution  to  the  accid»nt  fund 
hereinafter  established,  shall  be,  until  fixed 
by  legislation,  determined  by  the  department 
herdnafter  created,  npon  the  basis  of  the  rela- 
tion whidb  ibe  risk  involved  bears  to  the  riska 
classified  in  section  4." 

But  neither  the  work  of  a  Janitor  in  an 
office  building  nor  working  in  or  about  an 
elevator  shaft  has  yet  been  classlfled  by  the 
department  as  extrahazardous,  nor  has  any 
rate  of  contribution  been  fixed  as  provided 
in  the  clause  quoted. 

In  the  recent  case  of  Guerrlerl  v.  Industri- 
al Insurance  Commission,  84  Wash.  266,  146 
Pac.  608,  after  another  careful  analysis  of 
the  statute,  we  held  that  one  who  was  em- 
ployed In  oi)eratlng  a  passenger  or  freight 
elevator  or  lift  in  a  mercantile  establishment 
was  not  engaged  in  an  extrahazardous  em- 
ployment within  the  meaning  of  the  statute. 
That  decision  by  plain  Inference  is  contrary 
to  the  appellant's  contention  here.  Kespond- 
ent  was  not  engaged  In  an  extrahazardous 
work  within  the  meaning  of  the  act.  Though 
section  2  points  out  that  "there  is  a  hazard 
in  all  employments,"  It  provides  statutory 
compensation  only  for  injuries  received  tn 
employments  recognized  as  "inherently  and 
constantly  dangerous"  and  which  it  enumer- 
ates as  extrahazardous.  As  we  said  in  the 
Guerrlerl  Case: 

"The  manifest  Intent  of  the  law  is  not  to 
cover  and  compensate  for  accidents  generally, 
hut  to  cover  accidents  occnrring  in  tiiose  em- 
ployments or  occupations  which  are  specifically 
aassed  as,  or  which  may  be  found  by  the  com- 
mission to  be,  extrahazardous." 


On  a  careful  reconsideration  of  the  whole 
question,  we  are  satisfied  that  the  Guerrlerl 
Case  was  correctly  decided  and  Is  controlling 
on  the  facts  here. 

[3]  The  other  contention  is  that  the  verdict 
is  excessive.  The  injury  was  mainly  to  the 
sciatic  nerve,  resulting  In  a  partial  paralysis 
of  the  right  leg  and  foot.  There  was  also  a 
small  hernia  and  an  injnry  to  the  kidneys, 
causing  a  passage  of  blood.  All  of  these 
conditions  persisted  at  the  time  of  the  trial 
nine  months  after  the  Injury,  the  last,  how- 
ever, only  to  a  slight  extent.  The  leg  was  still 
swollen  and  of  a  bluish  color.  The  respond- 
ent was  still  on  crutches.  He  is  nervous  and 
suffers  from  insomnia.  He  Is  64  years  old, 
but  had  always  been  strong  and  well  prior 
to  the  injury.  As  to  the  man's  condition  at 
the  time  of  the  trial,  the  testimony  presents 
a  sharp  conflict.  Of  five  physicians  who  had 
examined  him  a  short  time  prior  to  the  trial, 
two  intimated  a  belief  that  he  was  malinger- 
ing and  were  of  the  opinion  that  the  Injury 
to  the  leg  was  not  permanent.  Three  were 
strong  In  the  opinion  that  his  suffering  was 
real,  and  two  were  of  the  positive  opinion 
that  the  injury  to  th^  leg  was  permanent 
The  third  expressed  doutit  as  to  whether  the 
full  use  of  the  leg  would  ever  be  restored.  ' 
Upon  this  conflict  of  evidence  the  question 
of  the  permanency  of  the  injury  was  one  for 
the  Jury,  as  was  also  the  amount  of  the  dam- 
ages. The  award  is  large,  but  the  evidence 
gives  us  no  warrant  to  Interfere  with  the 
verdict  To  do  so  would  be  a  wanton  inva- 
sion of  the  province  of  the  jury 

The  judgment  is  affirmed. 

MORRIS,  C.  J.,  and  OHADWIOK,  MOUNT, 
and  FUIiLBRTON,  JJ.,  concur. 


(8»  Waab.  9S) 
STUHT  et  ni.  v.  UNITED  STATES  PIDBI^ 
ITY  &  GUARANTY  CO.     (No.  12852.) 

(Supreme  Court  of  Washington.    Jan.  6,  1016.) 

INSXTBANCB     «=3665— LlABIUTT     IKSUBAITCK— 
AUTOUOBILE  iNStTBANCE. 

In  an  action  on  a  policy  of  automobile  in- 
surance which'  excepted  damages  caused  by 
striking  any  portion  of  the  roadbed  and  all  loss 
or  damage  caused  by  upset  of  the  injured  ma- 
chine, unless  such  upset  is  a  direct  result  of  a 
collision,  evidence  held  to  show  that  the  ma- 
chine upset  at  the  edge  of  a  bank,  when  the 
driver  was  attempting  to  make  a  quick  turn, 
and  that  the  damages  were  the  result  of  its 
falling  over  the  bank,  and  not  by  any  collision. 
[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  ff  ICSfiO.  1707-1728 ;  Dec.  Dig.  <3=» 
665.] 

Department  1.  Appeal  from  Superior 
Court,  King  CJounty ;  A.  W.  Prater,  Judge. 

Action  by  H.  C.  Stnht  and  wife  against  the 
United  States  Fidelity  &  Guaranty  Company. 
From  a  Judgment  for  plaintiffs,  defendant 
appeals.  Reversed,  and  cause  ordered  dis- 
missed. 
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Shepard,  Bnrkbelmer  A  Barkhelmer,  of 
Seattle,  for  appellant  Vlace  H.  Faben,  of 
iieattle,  for  respondents. 

MOUNT,  J.  This  Is  an  action  upon  a  poli- 
cy of  antomobile  insurance.  Tbe  complaint, 
after  setting  out  tbe  terms  of  tbe  policy,  al- 
leged that  on  August  9,  1913,  tbe  insured 
automobile  was  wrecked  and  destroyed 
tlirough  a  collision  between  the  automobile 
and  tbe  wooden  planking  constituting  a  por- 
tion of  the  sluice  box  at  the  side  of  the 
roadway  and  projecting  into  the  highway, 
and  by  striking  and  colliding  with  a  tree 
near  the  roadway,  and  striking  violently  the 
ground  near  the  roadway  then  being  traveled 
by  the  machine,  to  the  damage  of  the  plaintiff 
in  the  sum  of  (1,000.  Tbe  amended  answer 
of  the  defendant  admitted  the  Issuance  of 
tbe  policy,  but  denied  all  tbe  other  allega- 
tions of  the  complaint,  and  alleged  two  af- 
firmative defenses,  which  it  will  not  be  neces- 
sary to  notice.  i?he  case  was  tried  to  the 
court  aud  a  Jury.  At  the  conclusion  of  tbe 
plaintiff's  evidence,  the  defendant  moved  the 
court  for  a  directed  verdict,  and  again  made 
tbe  same  motion  at  the  close  of  all  tbe  evi- 
dence. Finally,  after  a  verdict  was  returned 
by  the  Jury,  a  motion  was  made  for  Judgment 
notwithstanding  the  verdict.  These  motions 
were  all  denied,  and  a  Judgment  was  entered 
upon  the  verdict.  The  defendant  has  ap- 
pealed. 

We  are  satisfied  that  these  motions  should 
have  been  granted.  The  policy  sued  upon  in- 
sures the  plaintiffs  against  damage  to  bis 
antomobile — 

"if  caused  solely  by  collision  with  another  ob- 
ject, either  moving  or  stationary  (excluding, 
however,  all  loss  or  damage  by  tire  from  any 
cause  whatsoever;  all  loss  or  damage  caused 
by  striking  any  portion  of  the  roadbed,  or  by 
striking  street  or  steam  railway  rails  or  ties; 
and  all  loss  or  damage  caused  by  the  upset  of 
the  injured  automobile  unless  such  upset  is  a 
direct  result  of  such  a  collision  as  is  covered 
hereby)." 

The  evidence  for  the  plaintiff  shows  that 
the  automobile  in  question  bad  been  taken 
to  a  repair  shop  to  have  some  repairs  made 
thereon.  After  the  repairs  had  been  made, 
the  mechanician  took  the  automobile  and 
started  to  deliver  It  to  the  owner.  He  testi- 
fied that  he  did  not  go  directly  to  the  garage 
of  the  owner,  but  went  in  a  roundabout  way, 
intending  first  to  go  to  his  home,  and  from 
thence  to  take  tbe  car  to  tbe  owner.  He  was 
tbe  only  witness  who  testified  for  the  plain- 
tiff as  to  tbe  manner  of  tbe  damage  to  the 
car.  He  testified  upon  that  question  as  fol- 
lows: 

"In  the  month  of  August  It  was  between  7 
and  8  o'clock  some  time :  it  was  after  the  sun, 
I  think,  was  down.  Well,  anyhow,  it  must  have 
been  alone  about  that  time;  I  don't  remember 
exactly.  *  •  •  Well  I  was  going  west,  or 
east,  I  should  say,  on  Norman  street;  this  was 
between— I  passed  Thirteenth  avenue;  from 
Thirteenth  it  is  quite  a  little  steep  grade  down 
to  Fourteenth.  Fourteenth  is  tbe  end  of  Nor^ 
man  street;  it  ends  there.  I  think  about  the 
middle  of  the  block  some  one  crossed  the  street 


in  front  of  me,  and  I  turned  la  dose  to  the  curb 
on  the  ri^ht-hand  side.  When  I  came  to  F'our- 
teenth,  it  is  very  narrow.  Fourteenth  avenue  i* 
very  narrow  at  that  point  and  in  making  the 
turn — I  couldn't  make  the  torn  in  the  street- 
and  I  went  out  where  the  sidewalk  atrip  shoaJd 
be.  Of  course,  I  knew  I  was  getting  danger- 
ously close  to  the  edge  of  the  bank,  but  1  felt 
I  was  safe,  and  was  getting  back  into  tbe  road, 
when  all  at  once  I  went  down  the  bank.  •  *  •> 
Of  course,  I  knew  I  was  headed  back.  I  ^ot 
the  wheels  back,  and  I  headed  up  Fonrteenth 
avenue,  or  should  have  been.  I  was  out  in  tbe 
sidewalk  strip  all  right,  but  at  this  point  the 
machine  came  up,  and  tbe  next  thing  I  knew 
a  man  was  leaning  over  me  down  the  hill,  down 
10  or  15  feet  below,  and  he  asked  me  if  I  -was 
hurt  I  was  stunned;  I  didn't  know  just  ex- 
actly bow  long  it  was.  I  didn't  lose  conscious- 
ness, but  I  was  stunned,  and  the  machine  was  a 
few  feet  farther  down  the  hill  than  I  was, 
against  a  tree." 

Tbe  witness  testified  that  the  bank  at  that 
point  was  steeper  than  45  degrees;  that 
these  streets  ^ere  asphalt  paved  streets; 
that  he  did  not  see  any  water  drain  or  sluice 
box;  that  on  the  next  day  he  returned  to  the 
scene  of  the  accident  and  examined  the 
place.  He  testified  that  the  front  end  of  the 
antomobile  evidently  rolled  down  tbe  sluice 
box,  and  that  was  what  kept  the  automobile 
from  crushing  him.     He  then  testified: 

"It  is  a  wooden  box,  and  at  one  time  or  an- 
other— it  looks  like  it  was  used  for  a  sluice  box 
or  sewer,  and  that  runs  down  the  hill  quite  a 
little  ways  and  sticks  above  the  level  of  Four- 
teenth avenue  just  a  little  ways,  •  •  •  I 
should  judge  it  would  be  a  foot  •  *  •  Just 
about  20  feet  before  I  started  to  make  the  turn. 
I  realized  I  was  so  close  to  the  right-hand  curb : 
it  would  be  hard  to  make  the  turn  after  I  got 
over  there.  I  didn't  realize  tbe  narrowness  of 
Fourteenth  avenue  until  after  I  got  so  dose — I 
could  see  it  would  be  awful  hard  to  make  the 
tarn  into  Fourteenth  avenue,  and  then  I  set  the 
brakes,  trying  to  slow  down.  I  thought  I  was 
headed  safely  back  into  the  street  I  knew  I 
was  dangerously  dose  to  the  bank,  and  I  had 
the  wheels  turned  as  far  as  they  would  go  to 
the  right  I  thought  I  was  safely  back  on  the 
level.  It  didn't  go  over  or  shoot  over ;  it  came 
to  a  sudden  jar,  and  it  turned  sideways." 

He  then  goes  on  to  explain  the  damage  to 
the  car. 

It  is  not  claimed  by  the  respondent  that 
this  sluice  box  was  in  the  street,  or  even  in 
the  sidewalk  strip.  The  testimony  shows 
that  it  was  to  the  side  of  the  sidewalk  strip 
lying  on  the  side  of  the  hill,  and  projecting 
above  the  level  of  the  street  about  a  foot  It 
seems  too  plain  for  discussion  that  this  car 
was  being  driven  down  the  hill  at  a  rapid 
rate  of  speed,  when  the  driver  attempted  to 
make  the  short  turn  to  the  right  onto  Fonr- 
teenth street,  and  on  the  brink  of  the  hill  the 
car  upset  and  went  over  the  hill.  It  was 
plainly  a  case  where  the  car  upset  before  it 
struck  anything  outside  of  the  road.  If  the 
evidence  of  this  witness  is  not  clear  upon 
this  point,  tbe  evidence  of  the  defendant's 
witnesses  shows  very  clearly  and  beyond  dis- 
pute that  the  sluice  box  in  question  was  lying 
on  the  side  of  the  hill,  and  not  in  the  road- 
way. Tbe  marks  upon  the  sluice  box  to 
which  the  plaintiff's  witness  referred  were 
some  distance  down  the  hill,  and  showed 
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wbere  tbe  car  first  struck  the  sinlce  box 
after  the  upset.  The  plaintiff's  witness  hlm- 
helt  says  this  sluice  box  saved  his  life.  We 
have  no  doubt,  from  the  plaintiff's  own  evi- 
dence, that  this  was  a  clear  case  of  the  car 
upsetting  upon  the  brink  of  a  precipice  with- 
out any  other  cause.  It  was  the  duty  of 
tbe  trial  court,  therefore,  to  have  directed 
a  verdict  upon  the  first  motion  made  by  the 
defendant,  because  the  policy  provides  that 
If  the  damage  Is  caused  by  an  upset  of 
the  injured  automobile,  unless  such  upset  Is 
the  direct  result  of  a  collision  such  as  is  cov- 
ered thereby,  such  damage  Is  not  insured 
against  There  was  no  collision  with  any 
object  shown.  The  only  claim  of  the  re- 
spondent is  that  there  was  a  sudden  jar.  It 
is  argued  from  this  that  the  Jar  was  caused 
by  a  collision.  But  aside  from  the  mere 
fact  of  a  jar,  there  is  nothing  to  show  that 
there  was  anything  in  the  roadway,  either 
movable  or  stationary,  that  the  automobile 
could  have  collided  with.  It  simply  went 
over  the  bank.  The  jar  that  the  vrltness 
spoke  of  waa  no  doubt  caused  by  the  automo- 
bile letting  loose  from  the  roadway  and  start- 
ing to  turn  over  as  It  went  down  the  preci- 
pice. '  It  Is  plain,  we  think,  that  the  court 
should  have  directed  a  verdict  in  favor  of 
the  defendant. 

The  judgment  appealed  from  is  therefore 
reversed,  and  the  cause  oi^dered  dismissed. 

MOBRIS,  O.  J.,  and  CHADWICE  and 
ELUS,  JJ.,  concur. 

(S9  Wash.  77)  •== 

WINTER  V.  EBERHARDT  et  aL 

(No.  12908.) 

(Supreme  Court  of  Washington.    Jan.  6,  1916.) 

Affsal  and  Ebbob   «=>1010—  Findings  — 

Evidence. 

A  finding  for  defendants,  in  an  action  for 
damages  from  false  representations,  whereby 
plalntifF  was  induced  to  purchase  certain  min- 
ing claims,  could  not  be  disturbed  on  appeal, 
where  it  waa  supported  by  evidence,  which  was 
almost  entirely  oral,  and  no  material  question 
waa  presented  to  tbe  Supreme  Court  other  tiian 
questions  of  fact. 

[Ed.  Note. — ^For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  i§  397»-3982,  4024;  Dec.  Dig. 
«=>1010.] 

Department  2.  Appeal  from  Superior 
Court,  King  County;  Mitchell  Gilliam,  Judge. 

Action  by  A,  H.  Winter  against  George 
Eberhardt  and  others.  From  Judgment  for 
defendants,  plaintiff  appeals.    Afiirmed. 

S.  S.  Langland,  of.  Seattle,  for  appellant 
Maurice  D.  Leehey  and  Robert  M.  Jones,  both 
of  Seattle,  for  respondent 

PER  CURIAM.  Tbe  plaintiff  seeks  recov- 
ery'of 'damages  from  the  defendants,  which 
be  claims  resulted  from  false  representations 
made  to  him  by  the  defendants,  inducing  him 
to  purchase  from  them  certain  mining  claims. 
Trial  before  the  superior  court  without  a  Jury 


resulted  In  findings  and  judgment  In  favor  of 
the  defendants,  from  which  the  plaintiff  has 
appealed. 

No  question  worthy  of  serious  considera- 
tion Is  here  presented  other  than  questions  of 
fact  We  have  carefully  read  all  of  the  evi- 
dence as  presented  to  us  by  the  abstract 
thereof  made  by  counsel,  and  conclude  that 
we  would  not  be  warranted  in  interfering 
with  the  conclusions  reached  by  the  trial 
court  The  controlling  evidence  consists 
almost  wholly  of  oral  testimony  of  witnesses 
given  in  the  presence  of  the  trial  court 
Viewing  It  even  in  cold  typewriting,  we  in- 
cline to  the  view  that  it  preponderates 
against  appellant's  contentions.  We  think  It 
would  be  unprofitable  to  discuss  the  evidence 
in  detail  here. 

The  judgment  is  affirmed. 

*"°°^^  (89  Wash.  85) 

FERCOT  v.  OITT  OF  SPOKANR 

(No.  12801.) 

(Supreme  Court  pt  Washington.    Jan.  6,  1916.) 

1.  Intosicatino  Liquobs  ®=»97— Licenses— 
fobfeitxjbe. 

The  forfeiture  of  a  saloon  license  for  mis- 
conduct is  a  matter  so  entirely  within  the  dis-- 
cretion  of  the  city  authorities  that  the  courts 
will  hot  review  their  judgment,  consequently  the 
propriety  of  such  action  cannot  be  questioned 
in  a  proceeding  by  the  former  licensee  to  re- 
cover a  proportionate  part  of  his  license  fee 
from  the  city. 

[Ed.  Note. — For  other  cases,  see  Intoxicating 
Liquors,  Dec.  Dig.  «s»97.] 

2.  Tntoxicatino  Liquobs  ^=»97 — Licenses— 
Recoveby  or  Fee. 

In  the  absence  of  a  statute  or  ordinance 
compelling  it  to  do  so,  a  city  is  not  liable,  at  the 
suit  of  a  former  licensee,  where  the  license  to 
sell  intoxicants  has  been  forfeited  for  cause, 
for  return  of  a  proportionate  part  of  the  amount 
paid  for  the  license. 

[Ed.  Note. — For  other  cases,  see  Intoxicating 
Liquors,  Dec.  Dig.  <S=»97.] 

Department  1.  Appeal  from  Superior 
Court,  Spokane  County;  El  K.  Pendergast, 
Judge. 

Action  by  Armand  Fercot  against  the  City 
of  Spokane,  a  municipal  corporation.  From 
a  Judgment  for  defendant,  plaintiff  appeals. 
Afiirmed. 

F.  W.  Glrand,  of  Spokane,  for  appellant 
H.  M.  Stephens,  Ernest  E.  Sargeant,  and 
Dale  D.  Drain,  all  of  Spokane,  for  respondent 

CHADWICK,  J.  Appellant  brought  this 
action  to  recover  a  proportionate  part  of  a 
saloon  license  after  a  forfeiture  by  the  city 
commission  for  misconduct  in  the  use  of  his 
license  and  upon  his  plea  of  guilty  to  a  charge 
that  he  had  said  liquor  on  Sunday. 

[1]  It  Is  enough  to  say  that  this  court  has 
held  that  the  forfeiture  of  a  saloon  license 
for  misconduct  Is  a  matter  so  entirely  within 
the  discretion  of  the  city  authorities  that  the 
courts  will  not  review  their  Judgment  State 
ex  rel.  Aberdeen  v.  Superior  Court,  44  Wash. 
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526,  87  Pac.  818;  State  «c  leL  Puyallap  r. 
Superior  Court,  60  Wash.  650,  97  Pac.  778. 
Haying  held  that  a  review  may  not  be  had  di- 
rectly, It  will  follow  as  of  course  that  neither 
the  discretion  of  the  council  nor  the  guilt 
or  Innocence  of  the  appellant  can  be  tried 
out  In  a  collateral  proceeding. 

[2]  This  court  has  also  held,  and  its  hold- 
ing seems  to  be  in  line  with  the  decisions  of 
other  courts,  that,  in  the  absence  of  a  stat- 
ute or  ordinance  compelling  It  to  do  so,  a 
city  Is  not  liable,  at  the  suit  of  the  licensee, 
for  the  return  of  the  money  paid  for  a  liquor 
license  where  It  has  been  revoked  or  forfeit- 
ed for  any  cause  which,  to  the  council,  seems 
sufficient  Krueger  r.  Oolvllle,  49 'Wash.  295, 
95  Pac.  81. 

The  law  is  such  that  appellant  cannot  now 
be  heard  to  claim,  as  he  attempts  to  In  this 
case,  that  the  crime.  If  any,  was  Induced  by 
the  agents  of  the  dty;  that  he  was  not  guil- 
ty; that  he  pleaded  guilty  on  the  advice  of 
counsel  that  the  police  Justice  would  proba- 
bly hold  with  the  city,  and  It  would  be  cheap- 
er for  him  to  do  so  than  to  stand  upon  his 
plea  of  not  guilty;  and  that  he  has,  at  all 
times,  obeyed  the  laws  of  the  state  and  the 
'  ordinances  of  the  city. 

There  was  a  time  for  appellant  to  try 
these  questions.  If  convicted  before  the  Jus- 
tice, he  might  have  appealed  to  the  superior 
court.  He  has  made  bis  own  record  and  is 
bound  by  It 

Affirmed, 

MORRIS,  C.  J^  and  MOUNT,  ELLIS, 
and  FULLERTON,  JJ.,  concur. 


(8t  Wash.  106) 
DOMRESE  et  al.  v.  CITY  OF  ROSLYN, 
(Ne.  12846.) 
(Supreme  Court  of  Washington.    Jan.  7,  1916.) 

Estoppel  €=»93— Pebmittinq  Imfboveueris 
— DivEBSioN  OK  Water — Injt7NCTion. 
Where  a  landowner  objected  when  a  dty 
having  the  power  of  eminent  domain,  bat  not 
exerctoing  same,  began  the  construction  of  a  sys- 
tem of  waterworks  necessitating  the  appro- 
priation of  water  from  a  stream  which  flowed 
over  hec  land  and  the  conducting  of  a  pipe  line 
across  her  land,  but  after  some  negotiations 
gave  a  deed  for  the  right  of  way  of  the  pipe 
line,  after  which  the  city  completed  its  work,  she 
and  her  lessee  were  estopped  from  thereafter 
enjoining  the  dty  from  a  further  diversion  of 
the  water;  the  wrong,  If  any,  bdng  not  in  the 
taking  of  the  water,  but  ia  the  manner  of  tak- 
ing. 

[Ed.  Note. — For  other  cases,  see  Estoppel, 
Cent  Dig.  iS  264-275;    Dec  Dig.  <S=>QS.J 

Department  1.  Appeal  from  Superior 
Court,  Kittitas  County;  Ralph  KauICman, 
Judge. 

Action  by  Minna  Domreae  and  another 
against  the  City  of  Roslyn,  a  mnnldpal  cor> 
poratlon.  From  Judgment  for  defendant, 
plaintiffs  appeal.    Affirmed. 


O.  O.  Felkner,  of  Ellensburg,  tor  appel- 
lants. E.  R  Wager,  of  Ellensburg,  and  Har- 
ry L.  Brown,  of  Roslyn,  for  respondent 

CHADWICK,  J.  Appellant  Minna  Dom- 
rese  is  the  owner  of  a  tract  of  land  situate 
in  a  mountain  caHon  near  the  dty  of  Roslyn. 
Appellant  Hamer  Is  her  lessee.  In  1909 
respondent  put  in  a  system  of  waterworks. 
It  took  its  supply  of  water  from  Cednr 
creek,  which  flows  in  the  ca&on  and  over  the 
lands  of  appellant  Domrese.  The  water  ■was 
taken  at  a  point  above  and  conducted 
through  a  pipe  line  over  and  across  her  land. 
At  the  time  the  work^was  In  progress  she  ob- 
jected to  the  trespass  of  the  dty.  After 
some  negotiations  she  executed  a  deed  for  a 
right  of  way  for  the  pipe  line,  and  the  dty 
completed  Its  work. 

In  1914  this  action  was  began.  Appellant 
sets  up  her  title,  alleging  that  the  dty  has 
appr(^rlated  the  waters  of  the  creek,  wlilch 
Is  riparian  to  her  land,  and  asks  that  re- 
spondntt  be  enjoined  from  a  further  diver- 
sion of  the  water.  The  court  below  denied 
this  relief  upon  the  ground  that  the  waters 
of  the  stream  had  not  for  a  period  of  ten 
years  been  put  to  any  benefldal  use  and  up- 
on the  ground  of  equitable  estoppeL  We 
think  It  unnecessary  to  Inquire  whether  tbe 
Judgment  of  the  trial  Judge  can  be  sustained 
upon  either  one  of  these  theories. 

Granting,  but  without  deciding,  that  ap- 
pellant has  a  cause  of  action,  the  only  qnes- 
tlon  with  which  we  are  concerned  is  whether 
she  has  a  remedy  in  equity.  Respondent 
might  at  the  time  of  its  trespass,  if  it  was 
a  trespass,  have  maintained  an  eminent  do- 
main proceeding.  It  might  have  condemned 
all  of  the  Interest  of  the  appellants  in  tbe 
waters  of  Cedar  creek.  It  did  not  do  so, 
but  did  complete  its  water  system,  and  pat 
the  waters  o^  the  stream  to  a  public  use. 

This '  court,  since  the  case  of  Kakeldy  v. 
Columbia  &  Puget  Sound  R.  R.  Co.,  37  Wash. 
676,  80  Paa  205,  was  dedded,  has  consistent- 
ly held  that  injunction  will  not  lie  in  such 
cases.  The  reasoning  of  that  case  is  that  a 
party  who  acquiesces  in  the  construction  and 
operation  of  a  public  utility  Is  estopped  to 
maintain  ejectment  or  a  suit  for  injunction, 
bnt  will  be  left  to  his  action  for  damages. 

In  Klncaid  v.  Seattle,  74  Wash.  617,  134 
Pac.  604,  135  Pac.  820,  the  deeper  prindple 
is  adverted  to;  that  is,  that  the  wrong  lies, 
not  in  the  taking,  but  In  the  manner  of  the 
taking;  for  the  taking,  whether  done  direct- 
ly or  Indirectly,  is  an  exercise  of  a  sovereign 
power.    We  held  squarely  that : 

Where  one  having  a  right  to  condemn  prop- 
erty **  •  *  •  is  about  to  take  possession 
without  condemnation,  injunction  is  a  proper 
remedy;  where  there  has  been  a  taking  and 
the  public  function  is  being  exerdsed,  the  only 
remedy  is  to  take  compensation.  Whether  we 
call  the  taking  a  tort,  or  say  that  the  claimant 
can  waive  tbe  tort  and  sue  on  an  implied  con- 
tract, it  makes  no  difference;    the  law  is  the 
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name.  The  constitntional  right  to  compeosa- 
tion  cannot  be  taken  away;  for  the  right  to 
redress  the  wrong  does  not  and  cannot  be  made 
to  depend  upon  statute  law.  The  remedy  is  in 
the  courts  having  jurisdiction  to  redress  wrongs 
under  the  forms  Of  the  common  law." 

-  In  Thorberg  v.  Hoqniam,  77  Wash.  679, 
138  Pac.  304,  an  Injunction  was  sought  upon 
a  similar  state  of  facts.    We  said:    . 

"Plaintiffs'  only  remedy  in  this  case  is  to  re- 
cover damages.  They  cannot  enjoin  the  work. 
They  permitted  the  city  to  begin  and  prosecute 
the  work  until  near  completion,  and  must  now 
seek  their  remedy  at  law." 

In  Stewart  v.  Fitzimmoos,  140  Pac.  659, 
ve  likened  the  right  to  claim  a  homestead  to 
the  &et  of  a  city  taking  property  for  a  pub- 
lic use  without  first  resorting  to  an  «nlnent 
domain  proceeding.    We  said : 

"The  right  of  Peter  A.  Peterson  to  claim  a 
homestead  being  referable  to  the  soTereign  pow- 
er of  the  state,  the  case  falls  within  the  prin- 
ciple announced  by  this  court  in  holding  that 
the  state  or  an^  of  its  instrumentalities  having 
power  to  exercise  the  right  of  eminent  domain 
would  not  be  ousted  as  for  trespass  after  taking 
property  and  before  ascertaining  the  damages  to 
be  paid ;  this  upon  the  theory  that  a  right  to 
take  is  a  sovereign  right,  and  that  the  remedy 
in  damages  was  open  to  the  aggrieved  party 
under  the  forms,  modes,  and  usages  of  the  com- 
mon law.  Kincald  v.  Seattle,  74  Wash.  617, 
134  Pac.  S04,  136  Pac.  820 ;  Caaassa  v.  Seattle, 
75  Wash.  367,  184  Pac.  1080." 

The  wrong  to  appellants,  If  any,  being  not 
In  the  taking,  but  In  the  manner  of  taking, 
and  the'  work  being  done,  it  follows  that 
equity  will  afford  no  remedy. 

Judgment  of  the  lower  court  is  affirmed. 

MORRIS,  C  J.,  and  MOUNT,  BIjLIS,  and 
VUIiLiBRTON,  JJ.,  concur. 

(89  Wash.  121) 

QODIMX  T.   GOWBN.      (No.   12899.) 
(Supreme  (3ourt  of  Washington.    Jan.  7,  1916.) 

1,  Habtieb  and  Sebvant  ^=9288— Injubt  to 
Sestaht  —  NjcauoENOB  —  Question  vob 
JUBT— EviDKNcae. 

Where,  la  an  employe's  action  for  damages 
from  his  arm  being  oroken  while  he  was  at- 
tempting to  crank  defendant's  automobile,  there 
was  evidence  that  plaintiff  was  unfamiliar  with 
the  management  of  an  automobile  and  the  meth- 
od of  safely  starting  the  engipe,  and  that  de- 
fendant knew  advancement  of  the  spark  lever 
when  the  machine  was  being  cranked  would 
cause  the  engine  to  back-fire,  and  yet  advanced 
the  lever  so  as  to  cause  the  engine  to  kidc  back 
when  he  knew  plaintiff  was  turning  the  crank, 
and  in  danger,  the  questicni  of  defendant's  neg- 
ligence was  for  the  jury. 

[ESd.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  §8  1001,  1006,  1008,  lOlOr 
1015,  1017-1033,  1036-1042,  1()44,  1046-1050; 
Dec  Dig.  <S=»286.] 

2.  Appbai.  and  Bbbob  «=»i06e— Reyikw— In- 
stbtictions-^Habuless  £}bbob. 

In  an  employe's  action  for  damages  from 
his  arm  being  broken  while  attempting  to  crank 
defendant's  automobile,  an  instruction  that,  if 
an  employe  is  ordered  or  permitted  to  do  dan- 

SEons  work,  the  employer  should  suffidently 
struct  him,  if  he  is  dlsbualified,  that  he  may 
understand  the  dangers,  if  erroneous  in  the  use 
of  the  word  "permitted,"  was  harmless,  where 


the  Issue  presented  by  the  parties  was  Whether 
defendant  ordered  plaintiff  to  crank  the  auto- 
mobile, and  there  was  no  contention  that  he  per- 
mitted plaintiff  as  a  mere  volunteer  to  crank 
the  machine. 

[Ed.  Note. — 'R'or  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  g  4220;  Dec  Dig.  <8=>1066.] 
8.  Dahaqbs  <S=»26— Pebsonai,  Injubies— Fu- 

TTTBE  Pain  and  StrFFEBiNO — Evidence. 
While  there  can  be  no  recovery  for  future 
pain  and  suffering  which  will  "probably"  occur 
in  the  future,  the  recovery  in  a  personal  injury 
case  may  include  damages  for  future  pain-  and 
suffering  which  the  evidence  shows  plaintiff  will 
be  subjected  to. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  §§  69,  236;    Dec.  Dig.  <g=!»26.] 

4.  Tbial  «=j252— Instetjctions— Evidencb. 

Where,  in  an  employe's  action  for  damages 
from  his  arm  <  being  inroken  while  he  was  at- 
tempting to  crank  defendant's  automobile,  there 
was  no  evidence  that  there  was  a  safe  and  also 
unsafe  way  in  which  to  take  hold  of  the  crank 
handle,  and,  though  there  was  evidence  that  one 
way  of  taking  hold  of  the  handle  was  safer  than 
another,  plaintiff  testified  that  he  was  not  aware 
of  this  met,  and  it  appeared  that  he  had  not' 
been  instructed  thereon,  the  court  properly  re- 
fused to  instruct  that  an  employ^  cannot  recover 
for  his  injuries  where  he  bad  chosen  an  unsafe 
way  to  |>erform  an  act,  where  there  is  a  Safe 
way  which  a  reasonably  prudent  person  would 
take. 

[Ed.  Note.— For  other  cases,  see  Trial.  Cient. 
Dig.  a  506^  696-612:    Dec.  ikg.  «=>252.] 

6.  Appeal  and  Ebbob  4s>1070 —  Eixobssitb 

Vebdiot— CiTBs  OF  Ebbob. 

Error  In  returning  a  verdict  for  |100  for  an 
item  as  to  which  the  instructions  limited  the 
recovery  to  .'S40  was  cured  where  the  verdict 
was  reduced  more  than  $100. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  §§  4231-^233;  Dec  Dig.  «=» 
1070.] 

6.  Tbial  «=»133  —  Ofeninq  Statemxnt  or 
Counsbl^ubb  of  Ebbob— Instbuotions. 

A  statement  in  the  opening  statement  of 
counsel  for  plaintiff  that  shortly  after  the  acci- 
dent defendant  discharged  plaintiff  from  his 
employ  and  refused  to  pay  his  doctor's  bill  was 
not  prejudicial,  where,  on  objection  made,  the 
court  told  the  Jury  that  they  should  not  con- 
sider such  statements  nnless  they  were  support- 
ed by  evidence. 

[Ed.  Note. — For  other  cases,  see  Trial,  Cent 
Dig.  S  316;   Dec  Dig.  «=»133.] 

7.  Dauaoeb  <S=>131  -^  Pbbbonal  Injttbies  — 
Excessive  Recovbbt. 

Where  an  employ^  suffered  a  broken  arm, 
and  his  expenses  connected  therewith  were  about 
$40,  a  recovery  of  $400  was  not  excessive. 

[Ed.  Note. — For  other  cases,  see  Damages, 
Cent  Dig.  §§  357-367,  370 ;   Dec  Dig.  «=9l31.] 

Department  1.  Appeal  from  Superior 
(3ourt,  King  County;   Everett  Smith,  Judge. 

Action  by  Walter  A.  Godley  against  Elwin 
T.  (rowen.  From  Judgment  for  plaintiff,  de- 
fendant appeals.    Affirmed. 

Jas.  A.  Dougan,  of  Seattle,  for  appellant 
Walter  S.  Fulton,  of  Seattle,  for  respondent 


MOUNT,  J.  TbB  plaintiff  had  his  arm 
broken  while  attempting  to  crank  an  auto- 
mobile. He  sued  the  defendant  for  damages, 
alleging  negligence  In  two  respects:  First, 
that  the  plaintiff  was  employed  by  the  de- 
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fendabt  as  a  <iterk  In  a  grocery  store,  that 
he  was  not  familiar  with  automobiles,  that 
oa  the  day  of  his  injury  the  defendant  or- 
dered him  to  crank  die  automobile  without 
informing  him  of  the  danger  thereof,  and 
that,  while  the  plaintiff  was  turning  the 
crank  to  start  the  engine,  the  defendant, 
without  notifying  the  plaintiff,  advanced  the 
spark  lever,  which  caused  the  engine  to  kick 
back  and  break  the  plaintiff's  arm;  second, 
that  the  plaintiff  did  not  know  that  there  was 
any  danger  of  the  engine  back-flring,  or  kick- 
ing back,  and  that  the  defendant  failed  to 
warn  the  plaintiff  of  the  danger,  and  failed 
to  instruct  him  how  to  take  hold  of  the  han- 
dle of  the  crank.  These  allegations  of  negli- 
gence were  denied  by  the  defendant ;  and  he 
alleged  that  the  injury  was  caused  by  the 
plaintiff's  own  neglect,  that  the  defendant 
ordered  the  plaintiff  not  to  go  about  the  auto- 
mobile, but  that  the  plaintiff  voluntarily,  in 
•  violation  of  orders,  and  without  the  knowl- 
edge of  the  defendant,  attempted  to  crank 
the  automobile,  and  was  injured. 

Upon  these  Issues  the  case  was  tried  to 
the  court  and  a  Juiy.  A  verdict  was  returned 
in  favor  of  the  plaintiff  for  the  eum  of  $500 
damages  to  his  perscm  and  $100  expenses. 
The  trial  court  granted  a  new  trial  unless 
the  plaintiff  would  remit  from  the  verdict 
the  sum  of  $200.  This  was  done,  and  a  Judg- 
ment for"  $400  was  entered.  This  appeal  fol- 
lowed. Numerous  assignments  of  error  are 
made  in  the  appellant's  brief;  but  the  a»- 
eignments  are  discussed  under  six  points, 
which  we  shall  briefly  notice. 

[1]  It  is  argued  first  that  the  court  erred 
in  denying  motions  for  a  directed  verdict  and 
for  Judgment  non  obstant&  This  is  based 
upon  the  contention  that  no  negligence  on  the 
part  of  the  defendant  was  shown.  It  is 
claimed  that  the  evidence  shows  that  the 
plaintiff  knew  as  much  about  cranking  the 
automobile  as  the  defendant  did,  and  that 
therefore  It  was  not  negligence  for  the  de- 
fendant to  request  the  plaintiff  to  crank  the 
automobile.  The  plaintiff  testified  that  he 
was  unfamiliar  with  the  management  of  the 
automobile,  and  was  unfamiliar  with  the 
method  of  safely  starting  the  engine.  AU 
the  evidence  tended  to  show  that,  when  a 
person  Is  turning  the  engine,  or  cranking  an 
automobile,  the  advancement  of  the  spark 
lever  at  that  time  will  cause  the  engine  to 
back-fire,  or  kick  back.  We  think  the  evi- 
dence fairly  shows  that  the  defendant  knew 
or  should  have  known  this  fact  It  was 
clearly  negligence,  therefore,  for  the  defend- 
ant to  advance  the  spark  so  as  to  cause  the 
engine  to  kick  back  when  he  knew  the  plain- 
tiff was  turning  the  engine  by  the  crank,  be- 
cause. It  was  clearly  shown  that  when  an 
engine  kicks  back,  or  back-fires,  the  person 
holding  the  crank  is  placed  In  imminent  dan- 
ger. We  are  satisfied  that  upon  this  fact 
alone  the  question  of  negligence  was  for  the 
Jury,  and  the  court  therefore  did  not  err  In 
sending  the  case  to. the  Jury. 


[2]  In  the  instructions  to  the  Jury  the 
court.  In  substance,  told  the  Jury  that,  wlien 
an  employe  Is  ordered  or  permitted  by  one 
having  authority  over  him  to  do  a  temporary 
work  beyond  the  work  which  he  had  engaged 
to  do,  and  the  one  In  authority  knows,  or 
ought  to  know  from  all  the  drcumstances 
in  the  case,  that  such  work  is  dangerous,  it 
Is  the  duty  of  the  employer  to  caution  and 
instruct  a  disqualified  employe  sufficiently  to 
enable  him  to  understand  the  dangers  he  will 
encounter.  Another  Instruction  was  also  giv- 
en along  the  same  lines.  It  is  argued  l^  tbe 
appellant  that  the  court  erred  in  naing  the 
words  If  the  "defendant  ordered  or  permitted 
tbe  plaintiff  to  attempt  to  set  the  engine  of 
the  automobile  of  defendant  in  motion,"  be- 
cause the  use  of  tbe  word  "permitted"  was 
confusing  to  the  Jury.  It  may  be  that  the 
use  of  the  word  "permitted,"  taken  from  its 
connection  with  the  facts  of  the  case,  -was 
not  apt;  but  it  is  plain  from  a  reading  of 
the  Instructions  in  Connection  with  the  facts 
that  the  court  meant  to  tell  the  Jury  that, 
if  tbe  defendant  ordered  the  plaintiff  to  set 
the  engine  In  motion,  then  it  was  tbe  dnty  of 
the  plaintiff  to  Instruct  an  ignorant  servant 
If  dangers  were  attendant  thereon.  Tbe 
plaintiff's  case  was  based  upon  the  allega- 
tion that  he  was  ignorant  of  the  dangers 
of  cranking  an  automobile ;  that  be  was  or- 
dered by  his  master  to  do  the  work.  Ibe  de- 
fense was  based  upon  the  statement  that  tbe 
defendant  had  forbidden  the  plaintiff  to  use 
the  automobile,  and  that  he  was  injured  by 
disobeying  the  orders  of  the  defendant ;  that 
he  voluntarily,  without  the  knowledge  of  the 
defendant,  attempted  to  crank  the  automo- 
bile, and  was  thereby  injured.  There  was 
no  Idea  of  permission,  except  as  it  may  be  in- 
ferred from  an  order  by  the  defendant  to  the 
plaintiff  to  crank  the  automobile;  and  we 
think  this  is  what  the  court  meant,  and  what 
the  Jury  understood  by  the  instruction.  If 
the  use  of  the  word  "permitted"  was  error,  it 
was  error  without  prejudice,  because  there 
was  no  contention  on  the  part  of  the  defend- 
ant that  he  permitted  the  plaintiff,  as  a  vol- 
unteer, to  crank  the  automobile.  The  de- 
fendant either  ordered  the  plaintiff  to  crank 
It,  or  the  plaintiff  cranked  it  without  the 
knowledge  of  the  defendant  and  against  bis 
desires.  We  are  satisfied,  therefore,  that 
these  instructions  were  not  erroneous  under 
the  circumstances. 

[31  It  is  next  contended  that  the  court 
erred  in  instructing  the  jury  to  the  effect 
that  in  estimating  the  amount'  of  damages 
to  be  aUowed  to  the  plaintiff  they  had  a 
right  to  take  into  consideration  the  pain  and 
suffering  which  the  jury  found  the  plaintiff 
to  have  sustained  as  the  result  of  his  inju- 
ries, "and  any  future  pain  and  suffering,  if 
any,  that  the  evidence  shows  that  the  plain- 
tiff will  be  subjected  to."  It  is  argued  by  the 
appellant  that  the  complaint  did  not  ask  for 
damages  for  future  pain  and  suffering,  and 
that   the   plalutiff    waived  such   suffering. 
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This  court  has  hdld  In  a  nnmber  of  cases 
tliat  an  Instruction  Is  erroneous  where  the 
Jury  are  directed  that  they  may  find  damages 
for  future  pain  and  suffering  which  would 
probably  occur  in  the  future.  Bennett  t.  O.- 
W.  R.  &  N.  Co.,  83  Wash.  64,  145  Pac.  62. 
The  court  in  this  case  did  not  so  instruct  the 
Jury,  but  instructed  that  they  might  find  for 
future  pcdn  and  suffering  which  the  eridence 
showed  that  the  plaintiff  would  be  subjected 
to.  We  think  this  is  a  correct  instruction, 
and  therefore  not  erroneous. '  In  the  Ben- 
nett Case,  supra,  we  held  that,  where  there 
Is  evidence  that  the  plaintiff  will  be  sub- 
jected to  future  pain  and  suffering,  he  Is  «itl- 
tled  to  recover  therefor.  It  Is  where  there  is 
a  mere  probability  that  the  plaintiff  will 
suffer  that  the  instruction  is  erroneous.  We 
find  no  waiver  upon  this  question. 

[4]  It  is  next  urged  as  error  that  the 
court  refused  to  give  certain  instructions  to 
the  effect  that,  if  the  jury  found  that  the 
servant  chose  an  unsafe  way  in  which  to 
perform  the  act,  where  there  was  a  safe 
method  which  a  reasonably  prudent  person 
would  take,  then  the  servant  could  not  re- 
cover. This,  no  doubt,  is  the  rule  in  a  prop- 
er case;  but  the  only  application  this  rule 
could  have  here  is  as  to  the  manner  In 
which  the  respondent  says  he  took  hold  of 
the  crank  handle.  There  is  nothing  In  the 
record  to  show  that  there  was  a  safe  way, 
and  also  an  unsafe  way,  In  which  to  take 
hold  of  the  crank  handle.  There  was  evi- 
dence to  show  that  taking  hold  of  the  crank 
in  a  certain  way  was  safer  than  taking  hold 
of  it  in  some  other  way.  But  the  plaintiff 
also  testified  that  he  was  not  aware  that 
there  was  a  safe  way  to  take  hold  of  the 
crank  and  an  unsafe  way.  He  was  not  in- 
structed upon  that  point,  and  did  not  know. 
We  think  an  instruction  with  reference  to 
the  choice  of  ways  does  not  apply  to  such 
facts. 

[S]  It  is  next  argued  that  the  verdict  Is 
excessive,  and  that  the  Jury  were  influenced 
by  passion,  shown  by  the  fact  that  in  the  in- 
•  structions  the  jury  were  told  that  they  could 
not  return  a  verdict  In  excess  of  $40  for  ex- 
penses to  which  the  plaintiff  had  been  put 
for  doctor's  bills,  etc.,  and  because  the  jury 
returned  a  verdict  for  $100  on  account  of 
this  item.  This,  no  doubt,  was  the  reason 
that  the  trial  court  ordered  a  reduction  of 
the  verdict  from  $600  to  $400.  Conceding 
that  the  Jury  returned  an  erroneous  verdict 
In  the  sum  of  $100,  when  the  instructions 
permitted  them  to  return  a  verdict  for  only 
$40  upon  that  question,  that  error  was  com- 
pletely cured  when  the  total  amount  of  the 
excessive  verdict  was  stricken  or  reduced. 

[1, 7]  It  is  finally  claimed  that  in  the  open- 
ing statement  of  counsel  for  the  plaintiff  a 
statement  was  made  to  the  effect  that  shortly 
after  the  accident  the  defendant  discharged 
the  plaintiff  from  his  employ,  and  refused  to 
pay  his  doctor's  bill,  and  that  this  was  mis- 


conduct which  would  warrant  the  granting 
of  a  new  trlaL  When  counsel  made  this 
statement  it  was  objected  to,  and  the  court 
told  the  jury,  in  substance,  that  they  should 
not  consider  statements  of  counsel  unless  the 
same  were  supported  by  the  evidence.  We 
think  this  was  not  such  misconduct  of  coun- 
sel as  would  warrant  the  granting  of  a  new 
trial.  We  are  also  satisfied  that  the  Judg- 
ment as  finally  rendered  is  not  excessive. 
The  judgment  is  therefore  affirmed. 

MORRIS,  C.  J.,  and  FULLERTON.  ELUS, 
and  OHADWIOK,  JJ.,  concnr. 


(g»  Wash.  130) 
CHAFFEE  V.  HAWKINS  et  aL  (LYNCH, 
Intervener).    (No.  12004.) 
(Supreme  Court  of  Washington.    Jan.  7,  1916.) 

1.  AOKNOWIXDOUKKT  (@=362    —    Vauditt    — 
PI.ACE. 

A  deed  fair  on  its  face,  signed  by  the  gran- 
tors and  duly  acknowledged,  imports  verity, 
and  will  not  be  held  invalid  merely  because  of 
uncertainty  in  the  proof  of  the  place  of  acknowl- 
edgment. 

[Ed.  Note.— For  other  cases,  see  Acknowledg- 
ment, Cent.  Dig.  §|  345-347;   Dec.  Dig.  <S=62.] 

2.  Acknowledgment  <3=>56,  62— Cebtificate 
OF  Notary — Imteachuent — Peoof. 

A  grantor  may  impeach  tiie  notary's  certifi- 
cate (or  fraud  or  other  reasons  recognized  in 
equity,  but  the  proof  thereof  must  be  clear  and 
convincing. 

[Ed.  Note. — For  other  cases,  see  Acknowledg- 
ment, Cent.  Dig.  S§  301,  302,  316,  345-347; 
Dec.  Dig.  <S=»50,  62.] 

3.  ACKNOWLEDOMENT    ®=362  —    lUFEAOHUEHT 

or  NoTABT's  CEBTincATE— Proof. 

Where  the  testimony  of  mortgagors  in  a 
mortgage  foreclosure  suit,  denying  that  they  ac- 
knowledged the  mortgage,  was  contradicted  by 
the  testimony  of  all  others  who  were  present, 
and  was  in  conflict  with  the  attendant  circum- 
stances, and  it  appeared  that,  in  consideration 
of  the  giving  of  the  mortgage  and  the  notes 
secured  by  it,  a  pending  action  had  been  dis- 
missed and  a  judgment  satisfied,  thereby  releas- 
ing a  Judgment  lien,  and  that  the  mortgage  had 
been  duly  recorded,  there  was  a  want  of  tliat 
clear  and  convincing  proof  essential  to  an  im- 
pedchment  of  the  notary's  certificate  to  the  ac- 
knowledgment. 

[Ed.  Note. — For  other  cases,  see  Acknowledg- 
ment, Cent  Dig.  S§  345-347 ;   Dec.  Dig.  <3=962.] 

4.  MoBTOAOES  i&=>556  —  Deficxenot  Judg- 
ment— LlABILlTT  OF  GbANTEES. 

A  recital  of  a  warranty  deed  that  it  was 
"subject  *  •  *  to  all  hens"  did  not  make  the 
grantees  liable  to  a  deficiency  judgment  on  fore- 
closure of  a  mortgage  not  specifically  mentioned 
in  such  recital. 

[Ed.  Note. — For  other  cases,  see  IffortgEtges, 
Cent  Dig.  H  1582-1595,  1597 ;  Dec.  Dig.  <S=» 
566.] 

6.  MoBXOAQEB  e=si558  —  Defioienot  Judq- 

MENT— LiABiLrrr  of  Grantee. 

The  grantee  in  a  deed  made  subject  to 
liens  gen'^ally  is  liable  for  a  deficiency  judg- 
ment rendered  on  foreclosure  of  mortgage 
against  the  property  only  when  it  clearly  ap- 
pears that  it  was  ids  intention  to  assume  and 
pay  the  mortgage  debt ;  an?  doubt  as  to  his  in- 
tention being  resolved  in  his  favor. 

[Ed.  Note. — For  other  cases,  see  Mortgages, 
Cent.  Dig.  §  1596;    Dec.  Dig.  «=558.] 


A=9For  other  cases  see  same  topic  and  KET-NUMBBB  la  all  Key-Numbered  Digests  and  Indaxas 
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Department  1.  Appeal  from  Superior 
Court,  Xaklma  County;  Thomas  E.  Grady, 
Judge. 

Suit  by  Stephen  E.  Chaffee,  trustee  for  0. 
A.  Jones  and  others,  against  Luther  Haw- 
Una  and  others,  wherein  John  H.  Lynch  In- 
tervenes. From  decree  for  defendants,  plain- 
tiff appeala.  Reversed  and  remanded,  with 
directions. 

Stephen  B.  Chaffee,  of  Sunnyside,  for  ap- 
pellant. Lynch  &  Chesterley  and  John  H. 
Lynch,  all  of  North  Taklma,  for  respondents. 

CHADWICK,  J.  Prior  to  October  22, 1913, 
defendants  Luther  Hawkins  and  Jennie  Haw- 
kins, his  wife,  were  indebted  to  several  i>er- 
sons  npon  certain  promissory  notes  in  the 
sum  of  $80.10  each,  and  to  another  In  the 
sum  of  $274  upon  a  judgment  theretofore 
rendered,  in  all  aggregating  the  sum  of  $765.- 
60.  Appellant  Is  an  attorney  at  law  and 
had,  prior  to  that  time,  begun  a  suit  against 
the  defendants  Hawkins  to  recover  the  sums 
due  upon  the  promissory  notes.  In  considera- 
tion of  a  dismissal  of  the  suit  and  the  sat- 
isfaction of  the  Judgment  that  had  thereto- 
fore been  entered  against  them,  the  defend- 
ants Hawkins  made  a  new  note,  and  a  mort- 
gage upon  a  40-acre  tract  of  land,  the  legal 
title  to  wlilch  was  then  in  them.  On  Febru- 
ary 1,  1913,  the  defendants  Hawkins  had 
employed  the  intervener  Lynch  to  defend  an 
action  involving  their  land,  and  had  given  a 
mortgage — In  form  a  quitclaim  deed — in  the 
sum  of  $2,000  to  secure  his  attorney's  fees  and 
the  expenses  of  the  suiL  In  January,  1914, 
defendants  Hawkins  made,  executed,  and  de- 
livered their  deed  of  warranty  conveying  the 
mortgaged  premises  to  defendants  Chester- 
ly— 

"subject,  however,  to  all  liens,  incambrances  and 
taxes  which  are  a  valid  and  subsisting  charge 
upon  said  premises,  and  subject  to  a  quitclaim 
deed  intended  as  a  mortgage  executed  by  Luther 
Hawking  in  favor  of  John  H.  Lynch  recoiled 
in  volume  133  of  deeds  at  page  634,  deed  records 
in  the  office  of  the  auditor  of  Yakima  county, 
Washington,  which  said  grantee  hereby  assumes 
and  agrees  to  pay  as  a  part  of  the  purchase 
price  above  mentioned." 

Thereafter  appellant,  acting  as  trustee  for 
his  clients,  began  this  action  to  foreclose 
the  lien  of  his  mortgage.  Mr.  Lynch  inter- 
vened, and  from  the  complaint,  the  petition 
and  answer  in  intervention,  and  the  answer 
of  the  defendants,  the  issue  whether  api>el- 
lant's  mortgage  was  in  fact  executed  is  drawn. 
The  court  below  found  that  the  claims  rep- 
resented by  appellant  were  valid  claims  at 
the  time  they  were  executed;  that  at  no 
time,  either  before  or  at  the  time  tlie  mort- 
gage purports  to  be  executed  did  the  defend- 
ants Hawkins,  or  either  of  them,  promise  or 
agree  to  execute  any  mortgage  or  expect  or 
intend  to  do  so,  and  that : 

"As  soon  as  the  notes  and  said  mortgage  were 
prepared,  they  were  placed  before  the  defend- 
ants Hawkins  for  signature  and  the  said  Haw- 
kins and  wife,  reiving  npon  Mr.  Chaffee  to  pre- 
pare notes  for  their  signature  in  accordance 
with  the  understanding  and  agreement  thereto- 


fore had  by  them  with  hlni.  41^  not  read  over  the 
said  notes,  and  did  not  observe  that  there  was 
with  the  same  any  document  purporting  to  be  a 
mortgage,  or  any  document  other  than  a  note, 
and  appended  their  signature  to  the  various  pa- 
pers as  they  were  presented  to  them  for  that 
frarpose;  that  after  so  doing  they  immediately 
eft  the  office  without  either  acknowledging,  or 
intending  to  acknowledge,  the  execution  of  any 
mortgage,  and  never  knew  that  they  had  sign- 
ed a  mortgage  tmtll  the  commencement  of  tjbis 
action ;"  '.'that  the  defendants  are  illiterate  color- 
ed people  and,  although  able  to  write  and  read 
to  some  extent,  yet  they  are  slow  of  intellect, 
thought,  and  speech,  and  it  is  difficult  for  them 
to  comprehend  business  ailaiis  of  the  nature 
Involvea  in  this  suit." 

The  court  further  found  that  defendants 
Qiesterly  took  th^r  deed  without  actual 
knowledge  of  the  existence  of  the  appellant's 
mortgage;  that  they  were  not  bound  there- 
by, and  had  taken  title  to  the  land  subject 
only  to  the  lien  of  intervener's  mortgage. 
The  court  accordingly  held  that  appellant 
have  judgment  against  defendant  Hawkins 
for  the  full  amoiut  claimed  and  $125  attor- 
ney's fees;  that  the  mortgage  given  to  se- 
cure him  as  trustee  was  null  and  void;  that 
the  Lynch  mortgage  was  a  prior  lien  for  $2,- 
000,  less  the  sum  of  $294,  which  had  been 
paid  thereon;  and  that  title  to  the  land  was 
in  the  defendants  Chesterley. 

Appellant's  mortgage  is  in  proper  form,  and 
was  seasonably  recorded.  It  purports  to  be 
acknowledged  before  H.  L.  Miller  who  was 
the  cashier  of  the  t>ank  at  Sunnyside,  and  is 
attested  with  his  seal.  The  instrument  and 
its  acknowledgment  is  sustained  by  the  tes- 
timony of  the  appellant  and  by  the  notary. 

The  testimony  of  the  defendants  Hawkins 
Is  to  the  effect  that  they  did  not  agree  to 
and  did  not  intend  to  sign  a  mortgage ;  that 
If  they  did  so,  the  mortgage  was  given  in  Ig- 
norance of  the  fact  that  it  was-  a  mortgage. 

We  have  not  overlooked  the  answer  of  the 
husband  defendant  that  the  signature  was 
not  his  signature,  but  the  whole  of  his  testi- 
mony makes  it  plain — and  it  is  not  seriously 
contended  thai  it  is  not  so — that  he  Intended 
to  say  no  more  than  that  it  was  not  a  binding 
signature. 

[1  ]  A  collateral  issue  was  developed  on  the  - 
trial.  It  became  uncertain  whether  the  in- 
strument was  acknowledged  in  the  office  of 
the  appellant  or  at  the  bank.  Much  Is  made 
of  this  uncertainty  by  counsel,  but  in  the 
light  of  the  whole  record  and  the  established 
principle  that  a  deed  fair  upon  its  face,  sign- 
ed by  tbf  grantors  and  duly  acknowledged. 
Imports  verity  which  courts  will  not  lighOy 
disregard  constrains  us  to  hold  that  the  place 
the  deed  was  acknowledged  is  not  very  mate- 
rlaL 

[2]  At)i)ellant  contends  that  <me  who  has 
signed  a  deed  wUl  not  be  heard  to  question 
it  or  to  challenge  the  certificate  of  the  notary 
who  has  taken  and  certified  to  his  acknowl- 
edgment. There  Is  abundant  authority  to 
sustain  this  premise  bat  we  think  the  better 
doctrine  is  that  a  grantor  may  impeach  such 
certificate  for  fraud  or  other  reasons,  finding 
sustenance  in  any  of  Qie  recognized  prind- 
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pies  of  eQnlty.  We  think  fhe  true  rale  Is  as 
stated  In  Western  Loan  &  Savings  Co.  t. 
Walsman,  32  Wash.  644,  73  Paa  703,  where 
the  court  said : 

"That  the  evidence  required  to  oTercome  a 
certificate  of  acknowledgment  -  mast  be  clear 
and  convincinK  is  generally  held,  and  it  may 
well  be  said  that  where  fraud  or  duress  is  not 
shown  as  a  drcumatance  attending  an  acknowl- 
edgment, the  unsupported  testimony  of  parties 
directly  interested  in  the  impeachment  is  not 
of  that  clear  and  convincing  character  that  is 
necessary  to  overcome  a  record  and  an  official 
act" 

The  doctrine  Is  sustained  In  Drew  v.  Bouf- 
fleur,  69  Wash.  ei0,'125  Paa  947,  and  State  v. 
^atfleld,  65  Wash.  650,  118  Pac.  735,  Ann. 
Gas.  1913B.  895.  See,  also,  1  R.  0.  L.  p.  294, 
as  follows: 

"Impeacbabillty  for  Frand,  Accidedt,  or  Mis- 
take.—It  is  a  maxim  of  the  law  that  frand  viti- 
ates all  things,  and  certificates  of  acknowledg- 
ment are  no  exception  to  the  rule.  The  other 
grounds  upon  which  written  instruments  gener- 
ally are  open  to  attack  may  also  l)e  made  the 
basis  for  the  impeachment  of  certificates  by 
the  introduction  of  parol  evidence.  Many 
courts,  reasoning  that  the  officer  taking  an  ac- 
knowlediiment  acts  judicially,  have  asserted  that 
if  a  certificate  is  regular  on  its  face,  parol  evi- 
dence may  not  be  received  to  contradict  it  in 
the  absence  of  an  allegation  of  fraud,  mistake, 
collusion,  imposition,  or  the  like.  According  to 
this  view,  certificates  are  not  entitled  to  the 
precise  degree  of  credit  that  is  given  to  judg- 
ments of  courts  of  record;  but  they  are  held 
to  be  entitled  to  much  of  the  weight  and  au- 
thority ,of  records,  and  to  be  suhject  with  some 
modincations  to  the  same  general  principles  of 
construction  and  intendment  which  apply  to 
other  matters  of  the  same  class." 

All  the  books  agree,  however,  that  the  evi- 
dence ofTered  to  Impeach  an  acknowledgment 
regular  in  form  mnat  be  clear,  cogent,  and 
convincing.  1  Cyc.  at  page  623,  lays  down  the 
rule: 

"Where  a  certificate  of  acknowledgment  is 
regular  on  its  face,  a  strong  presumption  exists 
in  favor  of  its  truth.  •  •  •  The  proof  to 
overthrow  a  certificate  regular  On  its  face  must 
be  so  clear,  strong,  and  convincing  as  to  exclude 
every  reasonable  doubt  as  to  the  falsity  of  the 
certificate." 

[3]  In  the  case  at  bar,  while  it  is  true  that 
the  defendants  Hawkins  deny  the  mortgage, 
tbelr  testimony  Is  not  supported  by  any  oth- 
er witness,  nor  do  there  seem  to  be  any 
equities  which  can  be  said  to  sustain  their 
contention.  On  the  other  hand,  their  testi- 
mony is  denied  by  all  who  were  present,  and 
is  challenged  by  all  the  concomitant  facts 
and  circumstances.  A  pending  action  was 
dismissed;  a  Jnagment  was  satisfied  which 
operated  to  release  the  property  from  the 
judgment  lien.  The  mortgage  was  recorded 
and  l>ecame  a  matter  of  constructive  notice 
to  the  purported  makers,  and  it  may  be  fair- 
ly inferred  from  the  record,  a  matter  of  no- 
tice to  their  attorney,  the  present  intervener, 
and  the  defendants  Chesterley. 

We  conclude  that  the  defendants  and  the 
Intervener  have  not  sustained  the  issue  ten- 
dered by  them  by  evidence  that  la  strong, 
convincing,  and  cogent 


M,  I]  The  only  qnestion  now  necessary  for 
us  to  decide  Is  whether  appellant  Is  entitled 
to  a  deficiency  judgment  against  defendants 
Chesterley.  The  law  Is  that  a  deed  taken 
subject  to  prior  liens  does  not  bind  the  gran- 
tee to  pay,  anleas  it  is  stated  in  the  Instru- 
ment or  is  shown  by  Independent  evidence 
that  it  was  taken  in  fact  subject  to  the  pay- 
ment of  the  existing  incumbrance,  or  that 
the  eyJHtlng  incombrance  was  a  part  of  the 
purchase  price.  It  seems  clear  to  us  that 
the  assumiition  clause  in  the  Chesterley  deed 
did  not  bind  the  vendees  to  pay  or  make  them 
personally  liable  for  any  lien  or  Incumbrance 
other  than  the  mortgage  owned  by  the  inter- 
vener. The  deed  was  made  subject  to  liens 
generally,  and  subject  to  a  particular  lieu 
which  is  described  and  which  the  grantee  as- 
sumed to  pay.  Or  U  the  language  be  doubt- 
ful, appellant  is  In  no  better  position.  A 
vendee  is  bound  under  such  covenants  only 
when  It  is  clear  that  it  was  his  intention  to 
assume  and  pay  a  lien  or  Incumbrance. 
Jones  on  Mortgages,  f  748,  and  citations.  27 
Cyc  p.  1343.  From  this  it  follows  that  if  it 
be  doubtful,  the  donbt  will  be  resolved  In 
favor  of  the  vendee,  and  a  recovery  against 
him  will  be  denied. 

The  court,  below  held  jurisdiction  of  the 
case  until  the  case  of  Union  Central  Life  In- 
surance Co.  V.  Hawkins,  84  Wash.  605,  147 
Pac.  199.  shoold  be  finally  decided  in  this 
court  in  order  to  determine  whether  the  In- 
tervener was  entitled  to  the  full  amount  of 
his  mortgage,  lees  the  sum  paid.  That  case 
being  disposed  of  favorably  to  the  Interven- 
er's clients,  he  is  entitled  to  a  foreclosure  of 
his  lien. 

The  case  la  reversed  and  remanded,  with 
directions  to  enter  a  decree  that  will  pro- 
tect the  Uen  of  appellant  and  the  lien  of  the 
intervener  In  the  order  of  their  priority. 

MOBRIS.  a  J.,  and  MOUNT,  ELUS,  and 
FULLEBTON,  JJ.,  concnr. 


(89  Wosb.  264) 

WELCH  et  nz.  t.  PETLET  et  aL  (No.  12889.) 
(Supreme  Court  of  Washington.  Jan.  11. 1916.) 
1.  MlTNIOIFAI,  COBPOBATIORa  «=»821— Stbkkt 

lupbovkuent  — pxbsonai.  iwjubt  —  nlqu- 

okncb:— Submission  to  Jubt. 

Where,  in  an  action  against  a  contractor 
and  a  city  for  personal  injunes  from  a  defective 
sidewalk,  it  appeared  that  the  contractor  was 
grading  the  street  under  a  contract  therefor 
with  the  city  and  occupied  a  portion  of  the 
street  for  that  purpose  near  the  point  of  injury 
with  machinery  and  a  coal  pile;  that  he  had 
barricaded  the  street  but  not  the  sidewalk, 
which  was  left  open  for  the  public,  and  on  the 
night  of  the  accident  he  had  bung  red  lanterns 
on  the  machinery  and  coal  pile,  but  had  placed 
no  lights  or  warning  signab  at  a  point  where' 
he  had  that  day  torn  up  the  sidewalk,  which  was 
part  of  his  work,  and  plaintiff,  knowing  that  the 
grading  was  being  done,  but  not  knowing  that 
the  sidewalk  was  torn  up  at  that  point,  was 
caused  to  fall  by  such  condition  of  the  sidewalk, 
the  place  being  dimly  lighted  by  distant  street 
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lights.  The  ease  was  properly  submitted  to  the 
jury  on  the  qaestion  of  the  sufficiency  of  the 
barriers  and  warnings  with  regard  to  persons 
using  the  sidewalk  and  on  the  question  of  plain- 
tifTs  negligence. 

[EM.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  H  1745-1757;  Dec. 
Dig.  <8=»821.] 

2.  Appeal  and  Erbob  «=3977  —  Motion  fob 
New  TbiaIi— OVEBBUI.INO— Discbetion. 
Where,  in  an  action  for  personal  injuries, 
the  court  below  overruled  defendant's  motion  for 
new  trial  for  developments  in  plaintifTs  condi- 
tion subsequent  to  the  rendition  of  a'  judgment 
in  her  favor,  such  ruling  will  not  be  interfered 
with  on  appeal,  in  the  absence  of  a  clear  abuse 
of  discretion. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  ||  3860-3865 ;  Dec.  Dig.  «=> 
977.1 

Department  2.  Appeal  from  Superior 
Court,  King  County  ;   King  Dykeman,  Judge. 

Action  by  Albert  Welch  and  Ruby  Welch, 
his  vrlfe,  against  B.  H.  Petley  and  others,  to 
recover  for  personal  Injuries.  Judgment  for 
plaintiffs,  and  defendants  appeal.    Affirmed. 

B.  P.  Wblting,  Jas.  E.  Bradford,  and  F. 
M.  Egan,  all  of  Seattle,  for  appellants. 
Green  &  Chester,  of  Seattle,  for  respondents. 

HOLCOMB,  J.  Eighteen  errors  are  as- 
signed by  the  appellants,  but  they  are  argued 
under  three  general  propositions:  (1)  Wheth- 
er or  not  appellants  were  guilty  of  negli- 
gence; (2)  whether  or  not  respondent  Ruby 
Welch  was  guilty  of  contributory  negligence ; 
and  (3)  whether  the  court  erred  in  giving 
and  In  refusing  certain  instructions. 

[1]  On  and  prior  to  Jnne  20,  1914,  Thirty- 
Seventh  avenue  south  in  Seattle  was  a  pub- 
lic street,  with  a  plank  sidewalk  along  the 
easterly  side  thereof  for  some  distance  south 
of  Hudson  street,  consisting  of  two  rows  of 
wide  planks  laid  parallel^  side  by  side,  and 
which  bad  been  used  by  respondents  and 
pedestrians  generally  for  a  long  time.  At  a 
point  about  90  feet  south  of  the  south  line 
of  Hudson  street  the  plank  sidewalk  was  ele- 
vated about  20  inches  from  the  ground.  The 
city  had  let  a  contract  to  Petley  for  the 
grading  of  Thirty-Seventh  avenue  sonth,  and 
on  June  17,  1914,  the  contractor  had  taken 
possession  of  the  street  under  his  contract 
and,  at  the  intersection  of  the  street  with 
Hudson  street  just  south  of  the  south  line 
thereof,  he  had  placed  a  platform  on  skids, 
9  feet  9  inches  wide  and  35  or  40  feet  long, 
on  which  was  mounted  a  donkey  engine  and 
boilers.  Just  north  of  the  south  line  of 
Hudson  street  and  its  intersection  with  Thir- 
ty-Seventh avenue  south,  a  car  of  coal  was 
placed  on  a  track,  and  a  large  pile  of  coal 
was  unloaded  therefrom  on  the  ground  dose 
to  the  platform  and  extending  across  the 
center  of  the  street,  leaving  space  sufficient 
at  each  end  of  the  pile  for  the  sidewalk  and 
for  teams  to  pass  between  the  sidewalks  and 
the  coal  pile  np  and  down  Thirty-Seventh 
avenue  south.     There  were  cables  extended, 


but  left  lying  flat  on  the  ground  at  tbe  time 
mentioned,  from  the  donkey  engine  sontb  for 
some  distance.  The  contractor  removed  one 
of  the  planks  from  the  narrow  sidewalk  on 
the  easterly  side  of  Thirty-Seventh  avenue 
south,  at  the  pobit  abont  90  feet  sonth  from 
Hudson  street  where  it  was  about  20  Inches 
from  the  ground,  and  left  no  barrier  or  light 
or  other  warning  to  guard  that  place,  and  at 
that  place,  after  night  or  on  the  night  in 
question,  it  was  very  dark. 

At  about  10:30  in  the  night  of  Jane  20tb, 
Mrs.  Welch  left  the  southwest  comer  of  the 
intersection  of  Hudson  street  and  Thirty- 
Seventh  avenue  south,  walking  very  rapid- 
ly, or  almost  _  running,  diagonally  across 
Thirty-Seventh  avenue  south,  to  the  easterly 
side  of  the  street,  reaching  the  line  of  the 
sidewalk  on  that  side  a  little  distance  nortb 
of  the  place  where  the  plank  had  been  re- 
moved, walked  to  that  place,  and  not  know- 
ing previously  and  not  t>eing  able  to  see  at 
the  time  that  the  plank  had  been  removed, 
stepped  down,  fell,  and  sustained  severe  In- 
juries. A  part  of  the  contractor's  work  'was 
to  remove  the  plank  sidewalk  and  grade  and 
Improve  the  street  its  entire  width.  Mrs. 
Welch  had  been  familiar  with  the  street  and 
the  sidewalk  in  this  locality  about  three 
years,  but  had  not  been  along  there  that  dco*. 
and  was  unaware  of  the  removal  of  a  part 
of  the  walk.  There  was  an  arc  light  at  tlie 
southeast  comer  of  the  street  intersection 
mentioned,  extending  on  an  arm  from  a  wire 
pole.  There  were  Incandescent  lights  further 
south  on  Thirty-Seventh  avenue,  bat  none 
very  near  the  place  where  the  accident  oc- 
curred. There  was  a  conflict  in  the  testi- 
mony as  to  what  red  lights  were  put  np  at 
the  street  intersection.  It  seems  well  es- 
tablished that  there  was  one  red  light  on  the 
coal  pile  and  one  on  the  donkey  engine.  Re- 
spondents and  other  witnesses  In  their  be- 
half testified  that  there  was  no  warning  red 
light  at  the  entrance  to  the  walk  going  south 
from  Hudson  street  on  Thirty-Seventh  ave- 
nue, no  board  nailed  up,  nor  any  sign,  signal, 
or  waming  to  Indicate  tliat  the  walk  was  not 
to  be  used  by  the  public.  There  was  no  bar- 
rier or  sign  of  any  kind  at  the  south  end  of 
the  block  to  Indicate  that  the  street  was 
closed  to  travel. 

1.  Appellants  rely  upon  the  decisions  in 
Hunter  v.  Montesano,  60  Wash.  489,  111  Pac. 
571,  Ann.  Cas.  1912B,  955,  Jones  v.  Collins, 
177  Mass.  444,  69  N.  B.  64,  and  Compton  v. 
Town  of  Revere,  179  Mass.  413,  60  N.  E.  931, 
to  the  points  that  obstructions  so  placed,  and 
of  such  nature  as  to  be  calculated  to  give 
ample  notice  to  the  public  that  the  street 
was  in  process  of  construction  and  not  open 
for  travel,  thereby  suspended  the  legal  lia- 
bility for  not  keeping  the  street  In  a  safe 
condition  for  travel;  and  that  a  person  so 
traveling  such  street  assumes  the  hazard  in- 
cident thereto. 
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These  contenttons  are  sonnd,  but  do  the 
facrts  here  come  within  them?  In  the  Hunter 
Case  the  street  had  been  In  process  ot  con- 
struction for  two  or  three  months,  of  which 
plaintiff  was  well  aware,  being  employed  In 
the  daytime  In  a  livery  stable  situate  there- 
on: the  accident  occurred  upon  a  dark, 
windy,  rainy  night;  he  knew  that  the  street 
was  all  torn  up  at  the  place  where  he  at- 
tempted to  travel;  he  knew  that  there  was 
a  banier  extending  from  curbing  to  curbing 
at  each  end  of  the  block  on  Main  street 
which  was  being  paved ;  he  saw  the  barriers 
and  knew  the  condition  of  the  street  As- 
suredly, as  was  said  by  the  court,  per  Gose, 
J.,  "he  was  guilty  of  the  grossest  negUgence." 
In  the  case  it  was  further  pointed  out  tbat 
"Main  street  outside  the  sidewalk  area  was 
property  barricaded."  Plaintiff  in  that  case 
was  not  traveling  upon  the  sidewalk  area, 
but  In  the  main  portion  of  the  street 

In  Jones  v.  Collins,  supra,  It  was  stated 
by  the  court  there  were  barriers  across  each 
end  of  the  street  that  was  being  Improved, 
and  across  the  ends  of  each  street  leading 
into  it,  and  had  been  up  for  many  days  pre- 
vious to  the  accident,  and  "were  so  placed, 
and  so  numerous,  and  of  such  a  nature  as  to 
be  well  calculated  to  give  ample  notice  to 
the  public  that  the  street  was  in  process  of 
construction,  and  was  not  open  for  travel." 

In  the  Compton  Case  it  was  pointed  out 
that: 

"This  ia  not  the  case  of  a  person  entering  up- 
on a  street  in  the  nighttime,  which  he  has  no' 
reason  to  snppose  defective,  but  of  a  person  en- 
tering a  street  in  the  daytime,  the  grade  of 
wMch  he  knows  is  being  changed,  and  which  he 
also  knows  is  not  graded  or  fit  for  public  traveL" 

Again: 

"It  is  obvious  that  the  plaintiff  knew  all  that 
there  was  to  know  about  the  condition  of  things, 
and,  in  attempting  to  use  the  street,  did  it  at 
bis  periL" 

These  cases,  therefore,  all  differ  from  ^the 
facts  in  the  case  now  under  consideration. 
From  them  and  many  others  In  this  and  oth- 
er states,  as  was  said  In  the  Hunter  Case: 

"The  principle  which  may  be  deduced  •  •  • 
is  that  a  city  is  not  required  to  so  barricade  a 
street  as  to  preclude  injury.  It  discharges  the 
fall  measure  of  its  duty  wb^n  it  gives  a  plain 
warning  that  there  is  danger  in  traveling  a 
street" 

Bat  a  street  is  often  closed  to  travel  as  to 
its  main  body,  or  to  teams  and  vehicles,  and 
not  as  to  Its  sidewalks  or  to  pedestrians.  The 
case  of  Lautenschlager  v.  Seattle,  77  Wash. 
12, 137  Paa  323  (also  written  by  Judge  Gose), 
is  more  controlling  here.  Plaintiff  recovered 
against  both  tbe  city  and  the  contractor.  On 
motion  of  the  city.  Judgment  n.  o.  v.  was 
granted  in  its  favor.    It  was  said: 

"We  think  tbe  court  erred  in  entering  a  Judg- 
ment Don  obstante  in  favor  of  the  city.  Wheth- 
er the  appellant  was  guilt;  of  contributory  neg- 
ligence is  a  question  of  mixed  law  and  fact. 
There  is  abundant  evidence  in  the  record  which 
justified  tbe  jury  in  finding  that  the  public  were 
traveling  tbe  two-plank  way,  where  the  appel- 


lant fen,  with  the  knowledge  and  approval  of  the 
city.  •  •  •  Was  the  appellant  exercising  rea- 
sonable care  in  view  of  all  the  attending  circum- 
stances? Tbe  jury,  upon  competent  testimony, 
resolved  this  question  in  her  favor.  Where  the 
public  use  a  street  upon  the  invitation  of  the 
city,  either  express  or  clearly  Implied,  the  duty 
devolves  upon  the  city  to  use  reasonable  care  to 
keep  it  in  a  reasonably  safe  condition  for  travel. 

•  *  •  A  traveler  is  not  required  to  avoid  a 
particular  street  because  there  is  another  nnd 
safer  one  tbat  be  may  take.  He  has  a  right 
to  travel  upon  any  street  which  the  city  leaves 
open  for  travel.  •  •  •  Where  a  city  under- 
takes to  improve  a  street,  it  is  required  to  use 
reasonable  precautions  to  guard  the  public  from 
injury,  and  in  doing  so  may,  if  necessary,  tem- 
porarily   close    the    street    to    public    travel. 

*  ♦  ♦  It  was  incumbent  upon  the  city  to  pro- 
vide signals  or  warnings  if  the  walk  was  in  com- 
mon use  and  dangerous,  and  it  knew,  or  in  the 
exercise  of  reasonable  care  ought  to  have  known, 
its  condition." 

Judgment  In  favor  of  plaintiff  on  the  ver- 
dict was  ordered.  The  case,  does  not  depart 
from  the  Hunter  Case,  but  is  clearly  distin- 
guishable therefrom  and  from  the  other  cases 
cited  and  relied  upon. 

In  the  present  case  the  evidence  showed 
that  other  iiersons  were  using  the  street,  and 
that  a  man  and  his  wife  traversed  the  same 
sidewalk'  area  immediately  after  Mrs.  Welch, 
and  in  fact  discovered  her  in  the  depression 
into  which  she  fell.  It  was  a  proper  case  te 
go  to  the  Jury  upon  the  questions  of  the  suf- 
ficiency of  tbe  barriers  and  other  warnings 
to  notify  the  public  of  the  suspension  of  trav- 
el upon  the  sidewalk  area,  and  also  upon  the 
question  of  the  negligence  of  Mrs.  Welch. 

2.  It  was  upon  tbe  foregoing  theory  that 
the  court  instructed  the  Jury,  and  of  which 
appellants  complain.  There  was  no  error, 
therefore.  In  the  giving  and  refusing  of  in- 
structions by  the  court 

[2]  3.  As  to  alleged  subsequent  develop- 
ments as  to  the  condition  of  Mrs.  Welch, 
shown  on  motion  for  new  trial,  the  court 
passed  npon  them  as  matters  of  fact,  exercis- 
ed his  judicial  discretion,  and  denied  tbe 
motion.  It  has  so  frequently  been  held  in 
this  state  tbat  in  such  case,  unless  there  is  a 
clear  and  manifest  abuse  of  discretion  by  the 
trial  court,  this  court  cannot  and  will  not 
Interfere,  that  no  citation  of  cases  is  neces- 
sary. 

Judgment  affirmed. 

MORRIS,  0.  J.,  and  MAIX,  PARKER,  and 
BAUSMAN,  JJ.,  concur. 


COOK  V.   STORY. 


(89  Wash.  109) 
(No.   12849.) 


(Supreme  Court  of  Washington.    Jan.  7,  1916.) 

1.  Sales  «=>23— Express  Coktbaci>— Rzoht 
or  Action. 

Where  a  tentative  contract  to  buy  acces- 
sories and  act  as  the  seller's  agent  in  a  certain 
territory  was  rejected  by  the  seller  and  a  new 
contract  sent  to  tbe  buyer,  which  he  rejected, 
the  seller  could  not  sue  on  the  original  tenta- 
I  tive  contract,  as  an  express  contract,  for  the 
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price  of  accessories  shipped  to  the  hnjet  but 
not  accepted  b7  him. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
nig.  §{  44-^8;    Dec.  Dig.  <&=>2S.] 

2.  Sams  «=»28— OBDBa  on  Faith  or  Tbwta- 
nvB  OONTBAOT— Obuoation  of  Buteb. 
Where  the  buyer  ordered  accessories  on 
faith  of  a  tentative  contract  made  by  him  with 
the  seller's  agent  and  repudiated  by  the  seller, 
and  a  new  contract  sent,  which  the  buyer  re- 
jected, he  was  under  no  obligation  to  accept  the 
accessories  ordered. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  H  44-18;   Dec.  Dig.  <8=>23.] 

Department  1.  Appeal  from  Superior 
Court,  Pierce  County ;   M.  L.  Clifford,  Judge. 

Action  by  M.  H.  Cook  against  E.  H.  Story. 
From  Judgment  for  plaintiff,  defendant  ap- 
peals. '  Reversed  and  remanded,  with  direc- 
tion to  dismiss. 

O.  a  Israel,  of  Seattle,  and  H.  B.  Noland, 
of  Xacoma,  for  appellant  Hayden,  Lang- 
home  &  Metzger,  of  Tacoma,  and  McClure  & 
McClure,  of  Seattle,  for  respondent 

BLLIS,  J.  Action  for  the  purchase  price 
of  certain  automobile  tires  and  tubes,  which 
It  Is  alleged  were  sold  and  delivered  to  the 
defendant  by  plaintiff's  assignor  under  a 
written  contract  The  plaintiff's  assignor,  W- 
D.  Newerf,  doing  business  as  W.  D.  Newerf 
Bubber  Company,  in  San  Francisco  and  Los 
Angeles,  was  the  Pacific  coast  agent  for  the 
Miller  Bubber  Company,  a  corporatl<m  oper- 
ating a  tire  factory  at  Akron,  Ohla  One  C. 
W.  Sahland,  a  traveling  salesman  for  the 
Newerf  Company,  met  the  defendant  Story, 
in  Seattle  on  May  28, 1913,  and  with  him  ar- 
ranged the  details  of  a  contract  appointing 
Story  as  general  agent  and  distributor  for 
the  Newerf  Company  in  the  sale  of  Miller 
tires,  tubes,  and  accessories,  the  agency  to 
cover  the  states  of  Washington,  Idaho,  and 
Montana.  Shortly  after  this  conference  the 
parties  went  to  Tacoma  and  at  the  office  of 
Hugo  Metzler,  an  attorney  and  secretary  of 
the  Auto  Equipment  Company,  through  which 
the  defendant  expected  to  supply  the  demand 
for  Miller  tires  in  that  city,  the  defendant  for 
himself,  and  Sahland  for  the  Newerf  Com- 
pany, signed  a  tentative  contract  covering  the 
three  states  for  one  year,  subject  to  termina- 
tion by  either  party  on  80  days'  notice.  By 
this  tentative  contract  the  defendant  was  to 
maintain  at  his  own  expenae  an  office  and 
showroom  In  Seattle,  carry  a  stock  sufficient 
to  meet  the  requirements  of  customers,  and 
advertise  the  goods.  The  Newerf  Company 
was  to  extend  certain  credit  furnish  goods 
to  the  defendant  at  certain  scheduled  prices, 
allow  certain  trade  and  cash  discounts,  and 
make  replacements  of  guaranteed  tires  on 
given  terms.  This  agreement  was  signed  In 
duplicate  with  the  understanding  that  It  was 
to  be  submitted  to  the  Newerf  Company  for 
approval.  Sahland  throughout  represented 
that  he  had  no  authority  to  finally  approve 
the  contract    This  was  testified  to  by  the 


defendant  and  was  admitted  by  Sahland  him- 
self. A  blank  for  such  approval  appears  at 
the  foot  of  the  contract  Sahland  retained 
both  copies  of  the  contract  for  the  purpose 
of  submission  to  the  Newerf  Company  for 
approval,  stating  that  If  approved  one  copy 
would  be  returned  by  the  company  to  the  de- 
fendant. Be  testified  that  he  did  In  fact 
turn  both  copies  over  to  the  company  for  ap- 
provaL  It  is  admitted  that  the  contract  was 
never  formally  approved  by  the  Newerf  Com- 
pany, and  neither  copy  was  ever  returned  to 
the  defendant.  On  the  contrary  a  new  con- 
tract materially  differing  from  the  one  su1>- 
mitted,  and  omitting  from  Its  operation  the 
state  of  Montana,  was  prepared  In  duplicate 
by  the  Newerf  Company  and  sent  to  the  de- 
fendant with  a  request  that  he  sign  and  re- 
turn It  for  execution  by  the  company.  On 
July  2,  1913,  the  defendant  wrote  the  New- 
erf Company,  declining  to  sign  the  new  con- 
tract on  the  ground  that  It  was  not  in  ac- 
cordance with  his  agreement  with  Sahland, 
and  declining  to  proceed  further  In  the  mat- 
ter. Be  testified  that  he  then  canceled  all 
orders,  amounting  to  $4,000  or  15,000,  which 
he  had  given,  and  the  fact  Is  not  contradict- 
ed. Apparently  all  orders  on  which  goods 
had  not  been  delivered  save  one  were  treated 
as  canceled.  That  order,  which  Is  the  one 
here  Involved,  arose  as  follows:  On  June  1, 
1913,  the  Auto  Equipment  Company,  through 
its  president  Lindqulst,  had  ordered  through 
Sahland  tires  and  tubes  to  the  amount  of 
$1,500  In  anticipation  of  the  races  wlxlch 
were  to  take  place  at  Tacoma  in  the  first 
week  of  July.  No  word  having  been  received 
from  the  order,  the  defendant  on  June  10th 
telegraphed  the  Newerf  Company,  among  oth- 
er things :  "Wire  Akron  to  ship  me  at  Taco- 
ma order  prepared  by  Lindqulst"  The  goods 
reached  Tacoma  about  July  17th,  billed  to 
Miller  Tire  Company  and  Auto  Equipment 
Company.  Meanwhile,  the  Auto  Equipment 
Company  having  been  advised  that  Story 
had  closed  his  place  of  business  In  Seattle 
and  severed  his  relations  with  the  Newerf 
Company  sent  one  De  Land  to  San  Francisco 
to  make  some  arrangement  with  the  Newerf 
Company.  On  July  9,  1913,  he  received  from 
that  company  the  following,  which  la  termed 
In  the  record  a  letter  of  credit: 

"San  Francisco,  CaL,  July  9,  1913. 
"Auto  Equipment  Co.,  Tacoma,  Wash. — Gen- 
tlemen: In  accordance  with  verbal  nnderstand- 
ing  with  Mr.  Jolm  De  Land,  we  herewith  grant 
you  the  privilege  of  selling  Miller  quality  tires 
and  tuhes,  also  other  accessories  carried  by  us, 
in  the  state  of  Washington  until  such  time  at 
we  may  close  this  territory  with  B.  H.  Story, 
yourselves,  or  other  parties.  We  will  furnish 
you,  during  this  time,  a  stock  of  Miller  tires  and 
tubes  not  to  exceed  the  amount  of  $2,500.  Such 
stock  to  he  delivered  either  from  San  Francisco, 
Los  Angeles,  or  Akron,  Ohio,  in  order  to  give  the 
best  service  in  supplying  said  stock.  -  Your 
prices  on  Miller  tires,  during  this  time,  to  be 
7^  and  6  per  cent  from  the  two  attached  lists, 
you  to  pay  us  on  the  tenth  of  each  month  for 
all  sales  made  from  stock  of  Miller  tires  fur- 
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niahed  by  tu,  when  a  farther  5  per  cent,  for 
cash  will  be  allowed  Tours  verjr  truly,  [Signed] 
W.  D.  Newcrf  Rubber  Co.,  per  J.  B.  Newerf." 

He  testlfled: 

"On  the  9th  of  Jnly  they  gave  me  this  letter  of 
credit.  I  retnmed  to  Sacramento,  then  came 
here  and  went  into  the  Auto  Equipment  Mr. 
Lindguiat  and  Mr.  Metzler  told  me  there  was  a 
shipment  down  there  for  Auto  Equipment.  It 
was  about  the  17th  or  18th  of  July  that  the 
goods  were  deliyered  to  us.  Neweif  had  told 
me  it  was  on  the  road  and  would  be  delivered 
to  VLB  on  the  letter  of  credit  which  I  bad  at  the 
time.  They  told  me  that  when  I  was  in  San 
EVandaco,  and  said  the  Story  deal  was  off." 

He  alao  testified  that  before  returning  to 
Tacoma  he  went  to  Akron,  Ohio,  to  arrange 
an  agency  for  the  MiUer  tires,  and  there 
met  W.  D.  Newerf,  who  told  him  the  same 
thtns.  Sahland,  who  was  present  at  that 
Interrlew,  denied  this,  bat  admitted  that  De 
Umd  was  then  told  that  "the  deal  with 
Story  was  entirely  canceled"  and  the  New- 
erf and  Miller  Companies  were  at  liberty  to 
give  the  Washington  agency  to  the  Anto 
Bguipment  Company. 

When  the  goods  arrived  In  Tacoma  the 
railroad  company,  for  some  reason  not  ex- 
plained, notifled  Story  of  that  fact,  but  he 
refused  to  accept  them  and  refused  to  au- 
thorize th^  deUTery  to  the  Auto  Equipment 
Complmy,  stating  in  effect  that  be  would 
have  nothing  to  do  with  the  matter.  The 
chief  clerk  of  the  freight  agent  of  the  rail- 
road company  at  Tacoma  testified  that  on 
Story's  refusal  to  accept  the  goods  he  sent  a 
telegram  to  the  agent  of  the  B.  &  O.  Railroad 
at  Akron,  Ohio,  but  was  not  permitted  to 
state  the  contents  of  that  telegram  or  what 
reply  he  received.  At  any  rate  the  goods 
were  delivered  to  the  Anto  Equipment  Com- 
pany <m  July  17th.  That  company,  as  it 
now  appears,  was  then  in  falling  circum- 
stances and  went  into  the  lianda  of  a  receiv- 
er soon  afterwards. 

The  court  found,  in  substance,  that  the 
goods  were  sold  and  delivered  to  the  de- 
fendant under  the  terms  of  the  written  con- 
tract, and  that  there  was  a  balance  of  $1,- 
399.02  due  thereon,  for  which  amount,  with 
Interest  at  6  per  cent,  from  August  30,  1918, 
judgment  was  entered.  The  defendant  ap- 
X>eala. 

[1]  The  appellant  contends  that  no  ex- 
press contract  was  ever  consummated,  and 
hence  the  action  being  on  an  express  con- 
tract cannot  be  maintained.  Under  the  evi- 
dence we  are  clear  that  the  execution  of  the 
written  contract  sued  upon  was  never  con- 
summated. The  tentative  agreement  was 
signed  with  the  understanding  that  it  would 
have  to  be  submitted  to  the  Newerf  Company 
for  approval.  It  was  never  approved,  but 
was  expressly  repudiated  by  Newerf.    A  new 


and  different  contract  was  sent  to  Mm.  He 
rejected  it  and  canceled  all  outstanding  or- 
ders. The  respondent  seeks  to  meet  this 
fact  with  the  argument  that  no  formal  ap- 
proval was  necessary  in  that  the  Newerf 
Company  ratified  the  contract  by  accepting 
and  filling  orders  under  its  terms.  There 
would  be  force  in  tbJs  argument  were  It  not 
for  the  undisputed  fact  that  the  Newerf  Com- 
pany expressly  repudiated  the  first  contract 
and  sought  to  impose  a  new  one.  There  was 
never  thereafter  an  offer  on  the  part  of  the 
Newerf  Company  to  approve  or  deliver  to  ap- 
pellant the  <dd  contract,  or  to  continue 
iterations  under  It.  The  fact  that  under 
the  first  contract  as  a  working  basis  some 
goods  were  ordered,  delivered,  and  paid  for,, 
does  not  alter  the  fact  that,  even  granting 
this  Bufilcient  to  constitute  a  ratification,  the 
Newerf  Company  itself  refused  to  ao  regard 
it,  or  if  so  regarding  it,  rescinded  the  con- 
tract Having  itself  repudiated  or,  what 
comes  to  the  same  thing,  rescinded  the  con- 
tract, the  Newerf  Company  cannot  complain' 
when  the  appellant  meets  it  on  the  ground 
which  it  has  elected  to  occupy.  Gibson  v. 
Rouse,  81  Wash.  102,  110,  142  Pac.  404. 

[2]  The  Newerf  Company,  before  the  ar- 
rival of  the  goods,  having  repudiated  the 
contract  upon  the  faith  of  which  they  were 
ordered,  the  appellant  was  under  no  obliga- 
tion to  accept  them.  He  was  under  no  obli- 
gation to  thus  lay  himself  open  to  the  claim 
now  advanced  as  to  the  old  contract,  that 
he  had  ratified  the  new  one  by  continuing  to 
receive  goods. 

The  respondent  asserts  that  the  ccntract 
forwarded  to  the  appellant  for  execution  was 
a  "consignment  contract"  and  not  a  selling 
contract,  the  inference  being  that  it  was  not 
Intended  to  take  the  place  of  the  original 
agreement  This  seems  to  be  based  upon  a 
misconcei>tion  of  the  record.  It  Is  true  there 
had  been  some'  negotiations  looking  to  a 
contract  for  taking  goods  on  consignment, 
but  the  contract  sent  was  by  its  terms  a  sell- 
ing contract  and  bore  a  memorandum  that 
it  was  "Intended  to  take  the  place  of  the 
one  signed  and  handed  to  Sabland  May 
28th."  That  such  was  its  purpose  Sabland 
himself  testified.  A  letter  in  evidence  from 
Newerf  to  Stoiy  go  indicates. 

The  respondent  did  not  sue  on  a  quantum 
valebat,  nor  was  there  any  evidence  directed 
to  that  Issue.  He  sued  upon  an  express  con- 
tract, which  he  failed  to  prove. 

The  judgment  is  reversed  and  the  cause  is 
remanded,  with  direction  to  dlwnlsa. 

MOBAIS,  a  J.,  and  OHADWIOK,  FUL- 
LBBTON,  and  MOUNT,  JJ.,  ooncar. 
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SMITH  SAND  &  GRAVEL  CO.  v.  CORBIN. 

(No.  12773.) 
(Sapreme  Court  of  Washington,    Jan.  4,  191&) 

1.  APPEAI.   and   EbROB   €=31097— DKTEBaUMA- 

TiON— Law  of  Case. 

A  decision  by  tlie  court  on  a  former  appeal 
constitutes  the  law  of  the  case. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dif.  U  4S5S-4368,  4427;  Dec.  Dig. 
«=>1097.] 

2.  Afpeai.  and  Ebbob  ®=>S40  —  Qotstions 
Pbebented  roB  Review  —  Dbtebuination. 

Rem.  &  Bal.  Code,  §  399,  subd.  8^  declares 
that  a  new  trial  may  be  granted  for  error  in 
law  occurring  at  the  trial  and  excepted  to.  At 
a  former  trial  defendant  excepted  to  evidence 
addressed  to  a  count  of  the  complaint  which  did 
not  state  a  cause  of  action.  Held  that,  on  ap- 
peal from  an  order  granting  defendant  a  new 
trial,  the  appellate  court  was  bound  to  deter- 
mine whether  the  complaint  stated  a  cause  of 
action  in  order  to  correctly  decide  the  question 
of  the  admissibility  of  the  evidence ;  hence  that 
its  determination  on  that  matter  became  the 
law  of  the  case. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Err^CentDi«.H  3301,  3308,  8314;  Dec.  Dig. 

3.  Appeal  and  Ebs»r  «3>171— Theobt  or  Ac- 
tion—GHAirea. 

Counsd  cannot  assert  oa  appeal  inconsist- 
ent theories  concerning  a  cause  of  action  set  out 
in  bis  complaint. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §{  1063-106S,  1006,  1067, 
1161-1165;   Doc  Dig.  •=»171.] 

4.  Evidence  ^=3445  —  Paboi.  Bvidknob  — 
Wbittbn  Contbaot— TniB  of  Pebfobhance. 

Where  a  written  contract  for  the  excavation 
of  rock  fixed  no  time  for  the  completion  of  the 
work,  and  therefore  impliedly  required  comple- 
tion within  a  reasonable  time,  the  contract  could 
not  be  varied  by  a  contemporaneous  or  subse- 
quent parol  agreement  that  plaintiff  should  only 
be  required  to  excavate  the  rock  as  it  could 
crush  and  sell  it  at  a  profit 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  {{  2062-2065;  Dec.  IMg.  «::r>445.] 

5.  Appeai.  and  Ebbob  ^»768— Dkiebmina- 
noN. 

The  Supreme  Court  is  not  bound  to  con- 
sider only  the  questions  presented  in  the  briefs 
of  the  parties,  but  may  make  an  independent 
investigation. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  3103;   Dec.  Dig.  <&=)768.] 

6.  PiXADiNO  €=3248— AuxNDjcENT— Scops. 

In  an  action  for  breach  of  a  contract  for 
the  excavation  of  rock,  where  the  original  com- 
plaint averred  that  plaintifT  was  not  bound  to 
remove  the  rock  faster  than  it  could  crush  and 
sell  the  same  with  profit,  an  amendment  setting 
up  defendant's  breach  of  the  contract  requiring 
payment  of  90  per  cent  of  the  monthly  esnmates 
of  rocks  removed  states  an  entirely  new  cause 
of  action,  and,  after  the  first  complaint  was 
held  insufficient,  should  not  be  allowed. 

[Ed.  Note. — For  other  cases,  see  Pleading, 
Cent.  Dig.  U  686,  687,  68^-708,  708%,  700; 
Dec.  Dig.  <8=3248.] 

Department  1.  Appeal  from  Sttperior 
Court,  Spokane  Connty;  B.  H.  Sullivan, 
Judge. 

Action  by  the  Smith  Sand  &  Gravel  Com- 
pany against  D.  C.  Corbin.  Prom  a  Judg- 
ment for  defendant,  plaintiff  appeals.  Af- 
firmed. 


O.  C.  Moore^  of  Sp<Aane,  for  appellant.  Al- 
len, Winston  tc  Allen,  of  Spokane,  for  le- 
q>ondent 

MOUNT,  J.  This  case  has  been  before  this 
court  on  two  former  occasions.  The  fiisit 
appeal  was  by  the  plalntUf  from  an  order 
granting  a  new  trial.  The  appeal  was  first 
heard  by  department  1  of  this  court,  and  the 
order  affirmed.  75  Wash.  035,  135  Pac:  472. 
A  rehearing  was  granted  and  the  cause  was 
presented  to  the  court  en  bana  The  order 
granting  a  new  trial  was  again  affirmed,  the 
entire  court  concurring.  81  Wash.  494,  142 
Fac.  1163.  In  the  en  banc  opinion,  speaking 
of  the  trial  court's  ruling  on  the  motion  for 
a  new  trial,  we  said: 

"The  court  in  ruling  orally  upon  the  motion, 
gave  three  reasons  for  granting  a  new  trial: 

(1)  That  he  had  committed  error  in  his  instruc- 
tions to  the  jury  touching  the  burden  of  proof; 

(2)  that  he  had  erred  in  permitting  any  testi- 
mony to  be  introduced  on  the  second  cause  of  ac- 
tion; (3)  that,  in  any  event,  the  verdict  was 
against  the  evidence.  The  formal  order,  how- 
ever, did  not  state  the  grounds.  Even  under 
our  decision  antedating  this  appeal,  which  was 
taken  prior  to  the  adoption  of  the  rule  to  that 
effect,  in  Rochester  v.  Seattle,  Renton  &  South- 
em  R.  Co.,  75  Wash.  659,  136  Pac.  209,  we  are 
at  liberty  to  examine  the  whole  record,  and,  if  It 
discloses  any  ground  warranting  the  granting  of 
a  new  trial,  the  order  appealed  from  must  be  af- 
firmed. Such  an  examination  convinces  us  that 
the  so-called  second  cause  of  action  failed  to 
state  a  cause  of  action.  It  pleaded  an  oral 
agreement  contemporaneous  with  the  written 
agreement,  and  sought  to  put  upon  this  oral 
agreement  a  construction  which  would  vary  the 
terms  and  legal  effect  of  the  writing.  It  is  a 
rule  of  universal  application  that  a  written  con- 
tract complete  in  itself,  or  in  so  far  as  it  is  com- 
plete in  itself,  cannot  be  contradicted,  explain- 
ed, enlarged,  varied,  or  controlled  by  extrinsic 
evidence  of  a  different  contemporaneous  parol 
agreement."  Smith  Sand  ft  Gravel  Co.  v.  Cor- 
bin, 81  Waah.  494,  142  Pac.  1163. 

We  then,  held  that,  because  the  court  at  the 
first  trial  had  committed  error  in  admitting 
any  evidence  under  the  second  cause  of  ac- 
tion, a  new  trial  was  properly  granted.  For 
a  synopsis  of  the  pleadings  and  of  the  facts 
we  refer  to  the  two  former  opinions. 

On  the  transmission  of  the  remittitur  the 
defendant  moved  the  trial  court  to  strike 
from  the  amended  complaint  upon  which  the 
first  trial  was  had  the  second  and  third  caus- 
es of  action.  The  motion  was  granted,  and 
a  judgment  was  entered  dismissing  the  sec- 
ond and  third  causes  of  action.  The  plaintiff 
again  appeals.  Tliere  Is  grave  doubt  as  to 
whether  the  order  appealed  from  is  appeal- 
able,  but,  inasmuch  as  It  must  be  affirmed  on 
the  merits,  we  prefer  so  to  dispose  of  It 

[1,  2]  The  first  claim  of  error  la  directed 
to  the  striking  by  the  trial  court  of  the  sec- 
ond and  third  causes  of  action.  The  third 
cause  of  action  was  abandoned  at  the  former 
trial.  There  was  obviously  no  error  in  strik- 
ing It  Counsel  makes  the  surprising  claim 
that  the  sufficiency  of  the  second  cause  of 
action  was  not  before  the  court  on  the  hear- 
ing en  banc,  and  that  therefore  everything 
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said  In  tbe  opinion  save  tbe  final  sentence  af- 
firming the  order  granting  a  new  trial  is  obi- 
ter dlctiun.  Several  pages  of  his  brief  are 
devoted  to  the  elementary  rule  that  dictum 
is  not  decision.  It  Is  then  argued  that  the 
sufllclency  of  the  complaint  was  not  before  us 
because  insnfflciency  of  a  complaint  to  state 
a  cause  of  action  is  not  made  by  statute  a 
spedflc  ground  for  the  granting  of  a  new 
trial.  The  statute  (Rem.  &  BaL  Code,  {  899, 
subd.  8)  however,  does  provide  that  a  new 
trlAl  may  be  granted  for  "error  in  law  occur- 
ring at  the  trial  and  excepted  to  at  the  time 
by  the  party  making  the  application."  It  is 
self-evident  that  the  admission  of  evidence 
addressed  to  a  pleading  which  does  not  state 
a  cause  of  action,  over  objection  and  excep- 
tion taken,  is  error  in  law.  We  were  there- 
fore compelled  to  pass  upon  the  sufficiency  of 
the  second  count  of  the  complaint  In  order 
to  determine  whether  the  trial  court  had 
committed  error  In  law  by  admitting  evidence 
under  it  Demonstrably  the  determination 
of  the  insufficiency  of  the  second  cause  of 
action  was  necessary  to  the  conclusion  that 
the  new  trial  was  properly  granted.  Our  de- 
cision that  It  did  not  state  a  cause  of  action, 
therefore,  became  thenceforth  the  law  of 
the  case  and  a  sufficient  warrant  to  the  trial 
court  to  strike  it  from  the  complaint 

[8, 4]  Appellant  now  urges  us  to  reconsider 
the  question  of  the  sufficiency  of  the  second 
cause  of  action,  insisting  that  all  that  was 
said  in  the  opinion  en  banc  was  an  inad- 
vertence, and  in  conflict  with  the  holding  of 
this  court  In  Interstate  Engineering  Co.  v. 
Archer,  64  Wash.  629, 117  Pac.  470.  We  find 
no  such  conflict  In  that  case  there  was  no 
formal  written  contract  The  writing  con- 
sisted of  an  order  for  structural  iron  and  tbe 
letter  acknowledging  receipt  of  tbe  order, 
stating  the  price,  kind  of  material,  manner 
of  shipment,  and  terms  of  payment  but  fall- 
ing to  state  tbe  quantiti/  of  material  or  the 
time  when  it  was  to  be  delivered.  The  de- 
fendant pleaded  and  was  permitted  to  prove 
that  tbe  plaintiff  agreed  to  ship  the  iron  with- 
in a  reasonable  time,  and  not  to  exceed 
SO  dayt  after  the  date  of  the  contract  We 
said : 

"The  letter  upon  its  face  does  not  purport  to 
state  the  whole  agreement  •  •  •  Where  it 
appears  that  only  a  part  of  the  contract  is  in 
writing,  the  part  not  in  writing  may  be  proved 
by  parol,  in  «o  far  at  it  i»  not  bicontittent  with 
the  loritten  portion.  17  Cyc.  746;  Wigmore, 
Evidence,  §  2430.  It  was  proper,  therefore,  for 
the  court  to  receive  oral  evidence  as  to  the  time 
when  tlie  materials  were  agreed  to  be  deUvered." 

The  phrase  wbidi  we  bare  Italicized  in  the 
above  quotation  states  an  essential  qualifica- 
tion in  every  such  case.  It  marks  a  plain 
and  elementary  distinction  between  the  In- 
terstate Engineering  Case  and  the  case  before 
us.  In  the  case  here  there  was  neither  alle- 
gation nor  offer  of  proof  that  any  definite 
time  was  agreed  upon  as  a  reasonable  time 
for  the  removal  of  the  rock.  The  written 
contract  definitely  provided  idiat  work  was  to  \ 


he  done,  and  at  what  price,  but  did  not  pro- 
vide when  it  was  to  be  completed.  There  be- 
ing no  allegation  that  any  definite  tims  was 
agreed  upon,  either  orally  or  otherwise,  it 
became  an  impUed  term  of  the  contract  that 
it  must  be  done  within  a  reasonable  time.  It 
follows  that  the  only  competent  evidence  as 
to  time  was  evidence  of  what  was  a  reason- 
able time  to  do  the  woric  of  removing  the 
rock,  which  was  the  only  work  contemplated 
in  the  written  contract  Such  evidence  was 
admitted,  and,  we  held,  properly  so.  But 
the  appellant  as  its  so-called  second  cause 
of  action,  pleaded  an  alleged  oral  agreement 
which  would  extend  the  time  of  performance 
beyond  tbe  legally  implied  reasonable  time 
for  the  removal  of  all  the  rock  to  such  time 
as  It  might  find  necessary  to  crush  the  rock, 
and  sell  it  at  a  profit  As  we  said  on  tbe  re- 
hearing en  banc: 

"Snch  an  agreement  would  change  tbe  whole 
tenor  of  the  written  contract.  It  would  extend 
the  time  of  performance  beyond  tbe  legally  im- 
plied reasonable  time  for  the  removal  of  all  the 
rock  to  snch  time  as  the  appellant  might  find 
necessary  to  crnsh  tbe  rock  and  sell  it  at  a  prof- 
it This  would  contradict  and  change  the  whole 
scope  and  meaning  of  the  written  contract  touch- 
ing a  stipulation  upon  which  the  writing  is  clear 
and  unambiguous.  The  written  contract  was 
not  for  a  sale  of  rock,  but  for  the  removal  of 
rock;  hence  no  damages  could  be  recovered  for  a 
loss  of  profits  upon  the  rock  without  first  show- 
ing that  the  respondent  terminated  the  contract 
and  re-entered  before  the  expiration  of  a  reason- 
able time  for  the  removal  of  all  the  rock,  not 
before  tbe  expiration  of  a  reasonable  time  for 
crushing  and  selling  of  all  the  rock  at  a  profit. 
These  two  things  are  bo  widely  different  that  a 
contract  for  the  one  is  wholly  inconsistent  with 
an  agreement  for  the  other." 

If  In  the  Interstate  Engineering  Case  the 
plaintiff  had  pleaded  an  oral  agreement  that 
it  should  have  such  time  to  furnish  the  iron 
as  might  be  required  to  purchase  it  at  such 
price  as  to  make  a  profit  on  the  written  con- 
tract to  furnish  the  iron  to  the  defendant, 
proof  of  such  a  collateral  agreement  would 
have  been  plainly  Inadmissible.  It  would 
have  changed  the  whole  tenor  of  the  written 
agreement  to  furnish  the  iron  at  a  given  price 
for  a  given  purpose.  It  would  have  had  no 
tendency  to  prove  what  was  a  reasonable 
time  to  furnish  the  inon.  Furnishing  the 
iron  was  the  definite  purpose  covered  bj  the 
writing.  The  distinction  is  Just  this:  The 
rule  that  the  failure  to  fix  a  definite  time  in 
the  writing  to  do  the  definite  thing  provided 
in  the  writing  to  be  done  will  admit  parol 
proof  of  what  is  a  reasonable  time  to  do 
that  definite  thing  does  not  authorize  parol 
proof  of  what  would  be  a  reasonable  time  to 
do  that  thing  and  something  else  not  men- 
tioned nor  implied  in  the  writing. 

Counsel  quotes  with  emphasis  the  following 
from  tbe  en  banc  opinion: 

"In  the  case  before  us  the  appellant  by  its 
so-called  second  cause  of  action,  did  not  merely 
seek  to  plead  facts  showing  wliat  was  a  reason- 
alile  time  for  the  removal  of  all  rock,  •  ♦  • 
but  sought  to  set  up  and  substitute  for  such 
reasonable  time  an  oral  agreement  that  the  ap- 
pellant should  have  such  time  as  would  be  re- 
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quired  to  ofw«]l  and  dftpote  of  the  rook  By  the 
Bale  at  a  profit  aa  the  agreed  time  for  the  re- 
moval of  the  rook." 

He  then  says  tbat  this  oonstractlon  of  tbe 
iseeond  cause  uf  action  Is  not  borne  out  by  an 
Inspection  of  tbe  complaint,  because  "no- 
where in  the  complaint  is  it  alleged  that  the 
time  for  performance  was  to  be  extended  for 
tbe  purpose  of  enabling  appellant  to  find 
purchasers  or  for  any  other  purpose."  He 
then  immediately  states  that,  under  tbe  al- 
legations of  the  second  cause  of  action,  be 
was  at  the  first  trial  permitted  to  introduce 
evidence  "respecting  the  difficulty  of  finding 
a  market  for  the  crushed  rock  and  of  delays 
in  the  work  consequent  thereon."  Further 
along  in  the  same  connection  be  argues: 

"Kow,  since  the  oral  porticxi  provided  that 
the  rock,  when  removed,  should  become  tbe  prop- 
erty of  the  appellant  aa  an  additional  considera- 
tion, then  it  was  proper  to  inquire  and  introduce 
evidence  to  prove  under  what  circumstances  and 
conditions  tne  rock  bo  contracted  to  be  removed 
could  be  rendered  available  and  valuable  as  an 
additional  consideration,  and  the  question  of 
what  constituted  a  'reasonable  time'  for  per- 
formance was  to  be  determined  in  tbe  lifrbt  of 
those  conditions  as  they  might  be  disclosed  by  the 
evidence.  This  line  of  inquiry  was  permitted 
to  some  extent  by  the  court  at  the  former  trial, 
and  it  was  thereby  disclosed,  as  commented  upon 
by  this  court,  that  the  value  of  the  rock  when 
crushed,  likewise  the  demand  therefor,  was  de- 
pendent upon  a  variable  market,  which  was  con- 
trolled in  turn  to  a  large  extent  by  the  business 
conditions  of  the  dty  of  Spokane  and  the 
amount  of  public  work  in  progress  wherein 
crushed  rock  might  be  used  as  a  building  mate 
rial.  These  things,  we  repeat,  were  undoubted- 
ly in  the  minds  of  tbe  contracting  parties  at  the 
time  of  the  execution  of  the  contract,  and  neces- 
sarily constituted  the  surrounding  circumstances 
and  conditions  which  must  be  considered  in  or- 
der to  arrive  at  a  just  conclusion  as  to  the  time 
within  which  performance  was  to  be  completed." 

If  in  this  counsel  does  not  construe  Ms  own 
pleading  precisely  as  we  construed  it  In  tbe 
quotation  from  our  en  banc  opinion,  which 
he  criticizes,  then  his  language  has  no  mean- 
ing at  all.  Nothing  which  we  could  say 
could  make  it  plainer  than  this  language  of 
counsel  does  tbat  the  purpose  of  the  second 
cause  of  action  was  to  plead,  in  order  to 
prove  as  an  additional  consideration  to  that 
named  in  tbe  writing,  a  contemporaneous 
parol  agreement  contradicting  the  terms,  en- 
larging tbe  scope,  and  varying  the  purpose  of 
the  contract  as  written,  and  thus,  under  the 
guise  of  proving  an  additional  consideration, 
ingraft  on  the  written  agreement  new  terms 
and  covenants  by  parol  so  as  to  enlarge  the 
time  of  performance.  Counsel  cannot  in  one 
breath  disclaim  that  purpose  for  bis  second 
cause  of  action  as  pleaded,  and  In  tbe  next 
breath  clatm  that  purpose  for  the  only  evi- 
dence offered  under  that  pleading. 

[5]  Counsel  intimates  that  tbe  question  of 
the  sufficiency  of  the  complaint  was  not  rais- 
ed in  the  briefs  on  the  former  appeal,  anil 


complains  tbat  the  argnments-in  sni>p<wt  of 
it  "were  the  exclusive  products  of  tbe  in- 
dustry of  the  court"  The  point  was  raised 
in  respondent's  opening  brief  on  the  first  ap- 
peal, and  was  thereafter  discussed  in  tbe 
appellant's  reply  brief,  and  again  In  appel- 
lant's brief  on  rehearing  en  banc.  Moreover, 
the  trial  court  discussed  tbe  ptdnt  in  hia 
oral  ruling  on  the  motion  for  a  new  triaL  It 
is  simply  idle  to  intimate  tbat  tbe  question 
was  not  presented  in  tbe  record.  The  state- 
ment tbat  tbe  arguments  in  support  of  our 
opinion  en  banc  were  tbe  product  of  the 
court's  industry  is  largely  true,  but  furnishes 
no  Just  ground  for  criticism.  Tbe  responsi- 
bilities of  this  court  as  a  court  of  review  are 
not  limited  to  what  the  briefs  may  offer. 
Many  appeals  are  presented  in  which  the  re- 
spondent fails  to  appear  and  file  any  brle^ 
but  we  never  treat  the  appellant's  case  as 
confessed  on  tbat  account.  In  such  a  case 
we  always  make  ah  Independent  investigation 
to  the  extent  tbat  our  limited  time  will  per- 
mit, and  endeavor  to  reach  a  correct  result. 
For  an  example  see  Mesher  ▼.  Osborne,  75 
Wash.  4S9,  134  Pac.  10»2,  48  U  B.  A.  0^.  a) 
917. 

[B]  Finally,  the  appellant,  though  insisting 
tbat  tbe  second  trial  should  have  been  bad 
on  the  pleadings  as  they  stood  when  tbe  new 
trial  was  granted,  somewhat  inconsistently 
now  claims  that  the  trial  court  erred  in  re- 
fusing to  permit  an  amendment  of  the  sec- 
ond cause  of  action.  The  trial  court  com- 
mitted no  error  in  this  respect.  The  purpose 
of  the  proposed  amendment  was  to  claim  a 
breach  of  the  contract  on  respondent's  part  in 
failing  to  pay  90  per  cent,  of  tbe  monthly  es- 
timates of  rocks  removed  as  provided  In  the 
written  contract  This  was  not  claimed  as  a 
breach  In  the  original  amended  complaint 
To  have  permitted  tbe  amendment  would 
have  introduced  an  entirely  new  cause  of  ac- 
tion. Moreover,  to  now  assert  this  as  a  rea- 
son for  the  apiwllant's  delay  in  removing  the 
rock  would  be  a  plain  departure  from  the 
position  taken  by  appellant  in  its  reply, 
wberrin  it  Is  alleged,  in  substance,  that  its 
delay  In  removing  the  rock  was  contemplated 
by  a  collateral  oral  agreement  that  appellant 
should  bave~such  time  to  remove  it  as  might 
be  necessary  to  dispose  of  it  to  third  persons 
for  commercial  purposes.  To  permit  such  a 
departure  by  amendment  would  be  to  encour- 
age successive  trials  on  wholly  different  the- 
ories and  to  entertain  appeals  in  piecemeal. 
Such  a  course  would  lead  to  a  never-ending 
litigation  of  the  same  transaction.  Perrault 
V.  Emporium  Department  Store  Co.,  83  Wash. 
678,  145  Pac.  438,  and  cases  tbere  cited. 

Affirmed. 

MOBBIS,  0.  X,  and  FULUBBTON,  CHAD. 
WICK,  and  ELLIS,  JJ.,  concur. 
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MUMFORD  T.  SBHTH  et  aL  (No.  1266S.) 
<Suprem«  Orart  of  Washington.  Jan.  6,  1916.) 
X  BzcEAiroE  or  Pbopebtt  9=>8  —  Land  — 

HeSCIBSION— E  VIDBKOB. 

In  an  action  to  rescind  a  contract  for  the 
exchange  of  real  estate,  evidence  held  sufficient 
to  show  that  plaintiff  was  induced  to  make  the 
exchange  through  defendant's  false  representa- 
tions.     ^ 

[Ed.  Note. — For  other  cases,  see  ExclianKe  of 
Property,  Cent.  Dig.  {S  14-18;   Dec.  Dig.  <8=»8.] 

2.  EzcHAROx  or  Pbopertt  «=>5— Bxohangk 
or  Land— Fausx  Refbesentations. 

Where  defendant,  with  intent  to  deceive 
and  defraud  rilaintiff,  induced  her  to  exchange 
her  farm  and  vacant  lots  for  his  apartment 
house  by  making  false  representatious  regarding 
the  present  and  prospective  value  of  the  house, 
the  rents  obtainable,  nearby  prospective  im- 
provements, the  desirability  of  the  neighborhood, 
and  bis  ability  to  close  a  pending  sale  to  her 
large  pro6t,  and  the  house  was  grossly  inade- 
quate as  a  consideration'  for  plaintiff's  proper- 
^,  plaintiff  was  entitled  to  the  rescisaion  of  the 
contract,  ainoe  the  transaction  was  a  fraud  upon 
ber. 

[Ed.  Note. — For  other  cases,  see  Exchange  of 
Property,  Cent  Dig.  (j  6,  6,  8-10;   Dec.  Dig. 

8.  ExcHANOB  or  Pbopebtt  9=»3— Falsb  Rep- 
BBSENTATioNB— Material  Facts. 

Such  misrepresentations  being  not  merely 
opinions  excusable  as  seller's  prtdse,  bat  mis- 
representations of  material  facts  whose  falsity 
was  not  readily  ascertainable,  plaintiff  might 
rely  upon  them  In  making  the  exchange. 

[Ed.  Note. — For  other  cases,  see  Exchange  of 
Property,  Cent  Dig.  H  3,  7 ;    Dec.  Dig.  «=>3.] 

4.  EXCHANQK  or  PBOPBBTY  «S>8  —  FBA0D  — 

Dbcbkb. 

Where  defendant,  directly  after  the  ex- 
change, sold  part  and  mortgaged  part  of  tha 
propertj^  so  obtained  from  plaintiiff  to  Inno- 
cent third  persons,  precluding  a  complete  resto- 
ration in  an  action  to  rescind  sudi  contract  of 
exchange,  plaintiff  is  entitled  In  her  decree  to 
a  money  judgment  over  for  the  amotrnt  of  her 
loss  through  such  sale  and  mortgage. 

[Ed.  Note.— For  other  cases,  see  Exchange  of 
Property,  Cent  Dig.  ({  14-18;  Dec.  Dig.  <8=>8.] 

Department  2.  Appeal  from  Superior 
Court,  Snohomish  County;  Guy  0.  Alston, 
Judge. 

Action  by  Harriet  Humford  against  Car- 
mlcbael  J.  Smith  and  others  to  rescind  a  con- 
tract for  the  exchange  of  land.  Judgment 
for  defendants,  and  plaintiff  appeals.  Re- 
Tersed. 

Aust  ft  Terhune,  of  Seattle,  and  J.  X.  Ken- 
nedy, of  Everett,  for  appellant  B.  0.  Dalley, 
of  Everett,  for  respondents. 

PULLERTON,  J.  [1]  In  the  early  part  of 
the  year  1913  the  respondent  Carmlchael  J. 
Smith,  a  real  estate  broker  doing  bnaineas  In 
the  city  of  Everett,  inserted  an  advertisement 
in  a  local  paper  offering  to  exchange  a  hotel 
In  that  dty  for  farm  lands.  The  appellant, 
Mumford,  noticing  the  advertisement,  called 
upon  Smith  with  a  view  of  making  such  an 
exchange.  Mrs.  Mumford  at  that  time  owned 
a  40-acre  tract  of  land  situated  near  Marys- 
rille.  In  Snohomish  county,  and  some  100  lots 


in  an  addition  to  the  town  of  Des  Moines,  In 
Eking  county.  Together  they  Tlslted  the  hot^ 
menti<Mied  in  the  advertisement,  and  the  ap- 
pellant expressed  her  satisfaction  therewith, 
but  no  serious.  If  any,  negotiations  were  had 
with  the  owner  looking  to  an  exchange  of 
property.  Smith  had  In  the  meantime  ac- 
quired the  legal  title  to  an  apartment  house 
and  the  lots  on  which  the  same  Was  situate 
in  the  dty  of  Everett,  and  he  Immediately 
directed  the  appellant's  attention  to  this 
property,  offering  It  In  exchange  for  her  prop- 
erty. After  some  negotiation  an  exchange 
was  effected,  the  appellant  taking  the  apart- 
ment property,  and  the  respondent  taking  the 
40-acre  tract  and  some  71  of  the  lots  In  the 
Des  Moines  addition.  The  deeds  were  ex- 
changed on  June  IS,  1913.  Later  on  the  ap- 
pellant conceived  that  she  had  been  over- 
reached In  the  transaction,  and  brought  the 
present  action  to  rescind  the  contract  In 
her  complaint  she  set  forth  at  length  the 
negotiations  between  herself  and  the  respond- 
ent Smith  leading  up  to  the  exchange,  and 
charged  him  with  falsely  misrepresenting  the 
Income  derived  from  the  property,  and  with 
making  false  representations  concerning  its 
condition,  its  desiraMllty  as  an  apartment 
house,  and  Its  proximity  to  certain  Improve- 
ments about  to  be  Instituted  by  a  public  cor- 
poration which  would  greatiy  enhance  Its 
value.  Issue  was  taken  on  the  complaint, 
and  a  trial  had,  which  resulted  In  a  Judg- 
ment for  the  respondent. 

The  trial  judge  made  no  findings  of  fact, 
nor  does  the  record  otherwise  disdlose  the 
groimds  upon  which  he  rested  his  decision^ 
The  evidence  makes  it  clear,  however,  that 
he  could  not  have  found  that  the  appellant 
was  not  defrauded.  On  this  question  there 
is  no  room  for  even  a  reasonable  doubt  She 
gave  up  property  in  the  exchange  wlilch  the 
respondent  admits  had  a  substantial  value, 
and  whlcb  conservative  witnesses  estimated 
to  be  worth  from  $4,000  to  $6,000  over  and 
above  its  lnciunbrance&  She  received  noth- 
ing In  the  exchange  other  than  the  apart- 
ment house  property  and  certain  furniture 
contained  therein.  No  disinterested  witness 
valued  the  apartment  property  in  excess  of 
$3,500,  or  the  furniture  In  excess  of  $300,  and 
some  of  them  placed  the  values  at  even  a 
less  sum.  The  apartment  property  was  taken 
subject  to  two  mortgages,  the  one  for  $1,300, 
on  which  the  interest  was  In  arrears  for 
more  than  a  year,  and  the  other  for  $1,500, 
on  which  the  Interest  was  In  arrears  for  more 
than  a  year  and  a  half;  In  fact,  on  the  lat- 
ter mortgage  no  Interest  had  been  paid  since 
its  execution.  Giving  the  property  Its  high- 
est valuation,  she  did  not  receive  for  the 
very  considerable  property  she  deeded  to  the 
respondent  values  In  excess  of  $400  or  $600. 

There  is  but  littie  question  also  that  she 
was  actually  deodved  and  overreached  by 
the  respondent  While  many  of  the  represen- 
tations she  charges  him  with  are  denied  by 
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him,  the  record  leaves  bnt  tittle  doabt  in  onr 
minds  as  to  where  the  truth  Uee.  He  repre- 
sented that  the  property  would  produce  In 
rentals  $24  per  week,  whereas  It  could  not 
subsequently  be  made  to  bring  as  much  as 
half  of  that  sum,  and  this  under  the  manage- 
ment of  the  respondent  himself.  He  repre- 
sented to  her  that  the  property  was  in  a  de- 
sirable locality  for  an  apartment  house, 
whereas  it  was  shown  that  It  is  situated  In 
what  was  formerly  a  restricted  district,  and 
because  of  its  locaUty  was  not  sought  by  a 
desirable  class  of  tenants.  He  represented 
that  a  railway  company  had  recently  pur- 
chased lands  in  the  vicinity  for  a  right  of 
way,  and  would  shortly  erect  a  depot  near 
the  property,  whereas  no  such  right  of  way 
had  been  purchased  nor  was  the  building  of 
a  depot,  so  far  as  shown,  even  contemplated 
by  a  railway  company.  He  represented  that 
•  the  property  could  be  turned  into  cash  with- 
in a  short  period  at  a  price  which  would  net 
the  appellant  the  values  she  placed  upon  the 
property  she  was  given  in  exchange,  and  that 
he  bad  a  customer  ready  to  take  it  at  such  a 
price,  or,  to  use  her  language : 

"He  said  he  wanted  three  months'  time  within 
which  to  sell  the  property,  because  he  had  a  pur- 
chaser from  Seattle  waiting  for  their  money  to 
be  banded  over  to  them  when  the  court  decided 
to  buy  the  Knapp  place.  He  said  they  bad  been 
u^  several  times,  and  were  perfectly  satisfied 
with  the  place,  and  just  asked  for  time  until 
their  money  could  be  got  from  the  East.  They 
seemed  to  be  heirs,  as  I  understood  it,  and  their 
'  case  was  in  court,  and  was  to  be  decided  in  a 
short  time,  and  by  the  time  the  case  would  be 
decided,  the  depot  would  be  started,  and  he 
would  get  $12,000  for  that  place.  That  was 
the  way  the  deal  was  planned.  He  was  to  sell 
the  Knapp  property  to  those  people  and  give 
me,  less  the  commission,  $12,000;  the  mort- 
gage to  be  deducted." 

Whereas,  he  knew  that  the  property  could 
not  be  so  sold  for  the  price  stated ;  that  he 
had  not  shown  it  to  any  Seattle  parties,  and, 
in  fact,  had  no  customer.  As  we  say,  there 
can  be  no  other  conclusion  drawn  from  the 
evidence  than  that  the  appellant  believed 
these  representations  and  was  induced  to 
make  the  exchange  she  did  make  because  of 
them. 

[2,  S]  The  further  question  is :  Do  these 
representations  justify  a  rescission  of  the 
contract?  It  Is  our  opinion  that  they  do.  In 
the  first  place,  the  difference  between  the 
values  of  the  properties  exchanged  was  so 
gross  as  to  challenge  the  good  faith  of  the 
transaction.  In  so  far  as  the  appellant  is 
concerned,  there  was  a  gross  inadequacy  of 
consideration — for  the  thousands  that  she 
gave  up  she  received  only  hundreds  in  re- 
turn— and  gross  Inadequacy  of  consideration 
has  always  been  regarded  as  a  badge  of 
fraud.  In  the  second  place,  all  of  the  rep- 
resentations made  by  the  respondent  were 
not  mere  "seller's  praise"  or  mere  matters  of 
opinion.  Some  of  them  at  least  related  to 
matters  of  fact  the  truth  or  falsity  of  which 
conld  not  readily  be  ascertained  by  the  appel- 
lant    She  could  not  readily  ascertain,  for 


example,  whether  a  right  of  way  had  been 
purchased  by  a  ralHroad  company  for  a  line 
of  railway  which  would  run  near  the  prop- 
erty, and  that  a  depot  building  was  to  be 
constructed  near  the  property,  nor  could  she 
readily  ascertain  whether  the  appeUant  had 
under  way  a  sale  of  the  property  which  was 
being  delayed  merely  because  of  certain  nec- 
essary formalities  in  court  procedure;  and 
these,  we  think,  were  representations  with 
reference  to  material  matters,  purposely  used 
with  the  intent  to  deceive  and  defraud.  We 
said  in  Best  v.  Offleld,  59  Wash.  466,  110  Pac. 
17,  30  L.  R.  A.  (N.  S.)  65,  that  all  the  cases 
agree  that  the  purchaser  may  rely  upon  rep- 
resentations of  the  vendor  where  for  any 
reason  the  falsity  of  the  representations  are 
not  readily  ascertainabde,  and,  clearly,  the 
principle  is  applicable  to  certain  of  the  rep- 
resentations made  here.  Some  of  the  repre- 
sentations claimed  to  have  been  false  and 
fraudulent  may  fall  under  the  denomination 
matter  of  opinion,  but  the  result  of  the  whole 
was  that  the  appellant  was  overreached,  and 
the  respondent,  because  thereof,  obtained  an 
unjust  and  unconscionable  advantage.  The 
observation  of  Judge  Root  In  Stone  v.  Moody, 
41  Wash.  680,  84  Pac.  617,  6  U  R.  A.  (N.  S.) 
709,  therefore  seems  pertinent,  namely: 

"Where  it  is  to  the  court  perfectly  plain  that 
one  party  has  overreached  the  other,  and  has 
gained  an  unjust  and  undeserved  advantage 
which  it  would  be  inequitable  and  unrighteous 
to  permit  him  to  enforce,  we  do  not  believe  that 
a  court  of  equity  shonlH  hesitate  to  interfere, 
even  though  the  victimized  parties  owe  their 
predicament  largely  to  their  own  stupidity  and 
carelessness.  It  is  well  known  that  many  good 
people,  and  people  of  average  or  greater  intelli- 
gence, are  sometimes  duped  and  misled  by  the 
skill,  cleverness,  and  artifices  of  those  who 
are  adepts  in  the  matter  of  deceiving  their 
fellow  men;  and  courts  should  not  throw  about 
schemers  of  this  kind  a  protection  that  will 
tend  to  encourage  the  practice  of  their  arts. 
Such  people  should  not  find  encouragement  in 
the  thought  that,  by  keeping  their  machinations 
within  the  letter  of  the  law,  they  may  find  sanc- 
tion for  their  nractices  and  reap  the  reward  of 
their  craftiness.  To  the  victim  it  is  of  little 
import  whether  his  property  is  taken  from  him 
by  a  bold  and  forcible  robbery  or  by  an  ingeni- 
ous and  unsuspected  deception.  The  injury 
to  him  is  the  same ;  and  the  evil  effect  of  court 
decisions  which  permit  the  wrongdoer  to  enjoy 
the  fruits  of  his  chicanery  is  of  no  small  im- 
port when  viewed  from  the  standpoint  of  public 
policy.  It  is  not  the  function  of  courts  to  make 
contracts  for  parties,  or  to  relieve  them  from  the 
effects  of  bad  bargains.  But,  where  the  sim- 
plicity and  credulity  of  people  are  taken  ad- 
vantage of  by  the  shrewdness,  overreaching  and 
misrepresentation  of  those  with  whom  they  are 
dealing,  and  they  are  thereby  induced  to  do  un- 
wittingly something  the  effect  of  which  they  do 
not  intend,  foresee,  or  comprehend,  and  whidi, 
if  permitted  to  culminate,  wonld  be  shocking 
to  equity  and  good  conscience,  we  think  a  court 
of  equity  may  with  propriety  interpose." 

[4]  It  remains  to  inquire  what  form  of  de- 
cree should  be  directed.  After  receiving 
possession  of  the  deeds  the  respondent  imme- 
diately sold  the  lots  at  the  town  of  Des 
Moines,  and  increased  the  mortgage  on  the 
40-acre  tract  from  $1,000  to  $1,200,  retaining, 
however,  the  legal  title  to  the  latter  proper- 
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tj.  It  Is  not  questioned  that  the  purchasers 
of  the  lots  situated  at  Des  Moines  and  the 
mortgagee  of  the  40-acre  tract  acted  in  the 
ntmost  good  faith,  and,  under  well-known 
principles,  the  Interest  acquired  by  them  can- 
not be  questioned  by  the  appellant  This  pre- 
cludes a  recovery  in  specie  of  the  lots,  or  any 
modlflcatlon  of  the  mortgage,  but  (the  de- 
fendant being  Insolvent)  It  does  not  prohibit 
a  recovery  In  specie  In  so  far  as  recovery  af- 
fects only  the  immediate  parties  to  the  con- 
tract, with  a  Judgment  over  against  the  par- 
ty perpetrating  the  wrong  for  the  value  of 
the  property  be  has  placed  beyond  the  reach 
of  the  process  of  the  court  This  principle 
would  entitle  the  appellant  to  a  recovery  of 
the  40-acre  tract  In  specie,  and  to  a  Judgment 
against  the  defendant  Carmlchael  J.  Smith 
for  the  value  of  the  Des  Moines  tots,  plus  the 
difference  in  the  amount  of  the  mortgage  on 
the  40-acre  tract  at  the  time  of  the  exchange 
and  the  amount  to  which  It  was  subsequently 
Increased.  There  Is  some  contrariety  of  opin- 
ion in  the  evidence  as  to  the  value  of  the 
Des  Moines  lots,  but  conservative  witnesses 
valued  them  at  from  $1,000  to  $1,600.  The 
appellant  received  certain  small  sums  In  rents 
from  the  apartment  house  with  which  the 
respondent  must  be  credited.  Striking  a 
balance,  we  find  that  the  money  judgment  to 
which  the  appellant  is  entitled  is  $1,250.  The 
appellant  must  also  reconvey  to  the  respond- 
ent the  apartment  property. 

The  decree  of  the  lower  court  Is  therefore 
reversed,  and  the  cause  remanded  with  in- 
structions to  enter  a  decree  in  accordance 
with  this  opinion. 

MORRIS,  a  J.,  and  ELLIS  and  CHAD- 
WICK,  JJ.,  concur. 


(89  Wash.  1S8) 

In  re  CONNOLLY'S  ESTATE. 

FABLEY  et  aL  v.  HOPKINS. 

(No.  1265&) 

(Supreme  Court  of  Washington.    Jan.  10, 1916.) 

1.  Wills  ^=>302— Docui£Kntabt  E<videncb— 

iDENTirr  OF  BlONATUBKS. 

That  an  alleged  forged  signature  is  fac 
simile  of  an  admittedly  genuine  signature,  is, 
-where  the  writer  was  illiterate,  strong  and  well- 
nigh  conclusive  evidence  of  forgery. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  H  575,  581,  70O-71O;   Dec.  Dig.  <S=»302.] 

2.  Appeal  and  Ebrob  «=3l011  —  Rbfusal  — 

FlHDINO. 

A  finding  of  the  trial  court  on  confiicting 
evidence,  where  it  had  the  witnesses  before  it, 
will  not  be  disturbed  on  appeal. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {{  3983-398B ;  Dec.  Dig.  «=» 
1011.] 

Department  1.  Appeal  from  Superior 
Court,  Spoliane  (bounty;  B.  H.  Sullivan, 
Judge. 

Proceeding  by  John  Farley  and  the  State 
of  Washington  against  James  Hopkins,  as 
executor  of  the  last  will  and  testament  of 


Edward  C!onuolIy,  deceased,  to  contest  the 
wllL  From  a  Judgment  In  favor  of  contest- 
ants, defendant  appeals.    Affirmed. 

Lucius  O.  Nash  and  Nuzum,  Clark  &  Nu- 
znm,  all  of  Spolume,  for  appellant  Tolman 
&  King,  Luby  &  Pearson,  John  B.  White,  and 
Fred  J.  Cunningham,  aU  of  Spolcane,  for  re- 
spondents. 

MOUNT,  J,  The  purported  will  of  Edward 
Connolly,  deceased,  is  contested  by  one  as- 
serting himself  to  be  an  heir,  and  by  the  state 
of  Washington.  The  case  took  the  usual  turn 
of  such  cases,  and  there  Is  much  conflict  of 
testimony. 

After  very  thorough  Inquiry  the  trial  Judge 
found  the  will  to  be  a  forgery,  and  held,  fur- 
ther, that  the  right  of  the  state  to  claim  the 
property  under  the  laws  providing  for  the 
escheat  of  proi>erty  of  deceased  persons 
would  not  be  prejudiced  by  his  holding.  The 
witnesses  to  the  will  testified  that  it  was  exe- 
cuted by  the  deceased,  and  its  whereabouts  is 
accounted  for  by  the  testimony  of  other  wit- 
nesses from  about  the  time  It  was  executed 
until  It  was  offered  for  probate.  On  the 
other  hand  there  Is  testimony  tending  to 
show  that  the  deceased  had  not  executed  a 
will,  and  that  he  had  manifested  an  intent 
not  to  do  so. 

Several  experts  In  handwriting  were  offer- 
ed as  witnesses,  and  they  concur  In  the  opin- 
ion that  the  purported  signature  to  the  will 
is  a  forgery.  The  fact  that  the  experts  agree 
in  this  case  may  be  attributed  to  the  unusual 
Instance  that  they  were  all  testifying  on  the 
same  side  of  the  cas& 

At  least  two  men  who  were  familiar  with 
the  signature  of  the  deceased,  and  with  the 
deceased  and  his  characteristics,  expressed 
the  opinion  that  the  signature  was  that  of 
Edward  Connolly. 

We  have  read  the  whole  of  the  record  with 
more  than  our  usual  care,  keeping  In  hand 
the  several  exhibits  to  which  the  witnesses 
were  addressing  their  testimony.  We  have 
made  the  same  examinations  and  compari- 
sons In  the  same  way  and  with  the  same  in- 
struments employed  by  the  expert  witnesses 
and,  but  for  the  fact  that  there  was  offered 
by  the  proponents  of  the  will  an  admitted  sig- 
nature of  Edward  Connolly  and  which  be- 
came the  principal  basis  for  comparison,  we 
would  be  inclined,  notwithstanding  the  opin- 
ion of  the  experts,  to  hold  that  the  signature 
to  the  will  Is  genuine.  But  when  the  two 
signatures,  the  one  upon  the  will  and  the  one 
referred  to  as  Exhibit  No.  7  are  considered, 
we  believe,  as  the  court  below  must  have 
believed,  that  the  signature  upon  the  will  is 
a  tracing  of  the  genuine  signature.  Edward 
C!onnolly  was  not  a  man  of  education,  nor 
was'  he  given  much  to  writing. 

[1]  It  is  understood  of  all  men  that  no  two 
signatures  are  exactly  alike,  or  so  nearly 
alike  that  they  will  bear  a  superlmposition 
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of  one  upon  the  other,  and  If  they  do,  It  Is 
one  of  the  strongest  evidences  of  a  forgery. 
The  subject  of  identity  of  signatures  and 
the  conclnslons  to  be  drawn  therefrom  are 
learnedly  discussed  by  Mr.  Osbom  in  his  fin- 
ished work  on  Questioned  Documents,  chap- 
ter XVI.  After  noting  that  it  is  the  natural 
thing  for  the  model  to  go  undiscoTered,  he 
says: 

"Strange  as  it  may  seem,  however,  in  many 
important  cases  the  model  writing  is  actually 
pat  in  the  case  to  prove  the  forged  writing  to  be 
genuine  by  means  of  it." 

It  has  so  happened  in  this  case.  We  have 
the  model — the  authenticated  signature— and 
the  questioned  signature.  All  the  books 
agree  that  if  exactly  similar  they  will  prove 
too  much. 

"This  coincidoice  of  a  disputed  signature  with 
a  genuine  one  when  superimposed  against  the 
light  has  long  been  held  by  the  courts  to  be  proof 
of  simulation.''  Matter  of  Burtis,  43  Misc.  B«p. 
437,  8»  N.  T.  Supp.  441. 

"That  an  illiterate  man,  capable  of  writing  his 
name  *  *  *  could,  without  tracing  and 
painstaking  desi^,  produce  two  signatares  so 
precisely  alike,"  is  deemed  incredible.  Matter  of 
Koch,  33  Misc.  Rep.  153,  68  N.  T.  Supp.  376. 

"It  is  a  fact  well  known,  and  may  be  readily 
verified,  that  no  two  signatures,  actually  written 
in  the  ordinary  course  of  writing  them,  are  pre- 
ciseljr  alike.  The  character  of  a  person's  signa- 
ture is  generally  of  uniform  appearance,  and  the 
resemblance  between  one  and  another  signature 
of  the  same  person  is  thus  apparent.  But  the 
coincidence  is  seldom,  if  ever,  known,  where  a 
genuine  signature  of  a  person,  when  held  up  to 
the  window  pane,  superposed  over  another  genu- 
ine signature  of  the  same  person,  is  such  a  fac 
simile  that  the  one  is  a  perfect  match  to  the  oth- 
er in  every  respect    •    *    * 

"But  where  two  or  more  supposed  signatures 
are  found  to  be  counterparts,  I  think  the  simu- 
lation is  detected  by  that  circumstance.  Genuine 
signatures  will  not  lap  with  perfect  similarity 
one  over  another."  Hunt  v.  Lawless,  7  Abb.  M. 
O.  119. 

"It  does  not  seem  hardly  possible  that  one, 
without  design,  can  write  his  name  twice  so  ex- 
actiy  alike,  in  spaces  between  and  height  of  the 
letters,  and  their  slope  or  angles,  as  that  a  trac- 
ing of  one  will  accurately  measure  the  other  in 
every  respect  Indeed,  numerous  experiments 
show  that  it  cannot  be  done  when  it  is  sought  to 
be  done.  Such  a  perfect  coincidence  as  in  the 
case  of  these  two  signatures  in  this  cause  is  at 
least  highly  improbable,  and  but  barely  possible, 
if  attainable  at  ail."  Day  v.  Cole,  66  Mich. 
129,  31  N.  W.  823. 

And  so  conclusive  Is  this  circumstance  that 
at  least  one  court  has  followed  it  to  the  ez- 
clnsion  of  other  evidence.    It  is  said: 

"  *  *  *  And  for  this  reason  it  does  not  need 
the  testimony  of  experts  to  demonstrate  that 
these  signatures  were  not  genuine,  but  tracings. 
The  resemblance  in  each  is  so  striking  that  it 
cannot  help  but  be  observed  upon  a  bare  inspec- 
tion. Bind  if  a  measurement  be  made  from  any 
given  point  in  one,  it  will  be  found  to  correspond 
to  the  merest  fraction  of  an  inch  in  the  other; 
in  other  words,  each  signature  will  superimpose 
the  other,  a  similarity  which  does  not  appear  in 
the  concededly  genuine  signatures  introduced  In 
evidence,  and  which  from  the  very  nature  of 
things  could  not  occur."  Matter  of  Rice,  81 
App.  Div.  223,  81  N.  Y.  Supp.  68. 

[2]  We  have  not  overlooked  the  point  that 
is  made  that  the  will  antedates  by  three 


months  the  authenticated  signature  to  which 
we  have  referred,  but  we  are  mindful  that 
it  is  not  likely  that  one  who  is  disposed  to 
forge  a  signature  would  hesitate  to  endeavor 
to  discount  or  destroy  the  evidence  of  his 
forgery  by  dating  the  forged  instrument  up- 
on a  day  when  the  signature  relied  upon  as  a 
copy  was  not  in  existence. 

In  short  the  testimony  is  conflicting.  We 
have  weighed  it  carefully,  and  we  tliink  that 
the  findings  and  decree  of  the  trial  Judge  are 
sustained  by  a  prepcmderance  of  the  evidence. 
We  have  come  to  this  conclusion  endeavoring 
In  our  own  mlnda  to  reject  entirely  the  testi- 
mony of  two  of  the  principal  witnesses  for 
the  contestants,  that  Is  to  say,  Stephen  Doyle 
and  George  Morris.  The  testimony  of  these 
witnesses  is  vigorously  assailed  by  counsel. 
We  believe  ourselves  that  their  testimcHiy  is 
so  freighted  with  fabrication  as  to  make 
them  nnworthy  of  belief. 

There  Is  no  ijuestlon  of  law  In  this  ca8& 
The  trial  Judge  had  the  advantage  of  seeing 
and  hearing  the  witnesses,  and  of  marking 
their  demeanor  while  upon  the  witness  stand. 
We  find  nothing  that  would  sustain  a  holding 
that  the  preponderance  of  the  evidence  is  not 
with  the  contestants. 

The  decree  of  the  lower  oonrt  Is  affirmed. 

MORRIS,  a  J.,  and  ELLIS,  CHADWICK, 
and  FULLBRTON,  JJ.,  concur. 


(89  (Wash.  20) 
SMITH  et  aL  T.  CRAVBR  et  aL 
(No.  12792.) 
(Supreme  Court  of  Washington.    Jan.  11, 1916.) 

Municipal  Cobfobatiokb  €=s>682— Ekinknt 
Domain  —  Locai.  Iupbovkiuent  —  Deun- 
QUENT  Assessment— Dbkd  to  PcBCHAaE^— 
Notice  to  "Ownbb."  . 

Within  Rem.  &  Bal.  Code,  I  7808,  as  to  is- 
suance of  deeds  to  the  purchaser  of  certificates 
of  delinquency  issued  on  eminent  domain  local 
improvement  assessments,  the  owner  of  the  lots 
being  after  lapse  of  two  years  first  given  60 
days  notice  within  which  to  redeem,  which  no- 
tice can  be  given  by  publication  if  the  owner 
cannot  be  found  in  the  state  after  diligent 
search,  S.,  in  whose  possession  the  lots  have 
been  for  10  years,  who  was  the  record  owner 
when  the  assessments  were  levied,  whose  name 
appeared  as  owner  on  the  assessment  rolls  and 
in  the  certificate  of  delinquency,  and  who  has 
always  lived  in  the  immediate  vicinity  of  the 
lots,  is  the  "owner"  to  whom  notice  must  be 
given,  she  having  continued  to  be  the  actual 
owner,  though  after  the  issuance  of  the  delin- 

?uent  certificates  she  gave  a  mortgage  in  the 
orm  of  an  absolute  deed  to  Q.,  which  was  re- 
corded, whereby  be  became  the  apparent  record 
owner. 

[lid.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  §{  1299,  1300;  Dec. 
Dig.  «=»582. 

EV>r  other  definitions,  see  Words  and  Phraa^ 
First  and  Second  Series,  Owner.] 

Department  2.  Appeal  from  Superior 
Court,  King  County ;  Mitchell  Oilliam,  Judge. 

Action  by  Effle  U  Smith  and  others  against 
L.  H.  Craver  and  others.    From  a  Judgment 
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of  dismissal,  plaintiffs  appeaL   Reversed  and 
remanded. 

Barker  &  Roiema,  of  Seattle,  for  appel- 
lanta.  A.  C.  MacDonald,  of  Seattle,  for  re- 
spondents. 

FAKKEB,  J.  The  plaintiffs,  Effie  B.  Smith 
et  al.,  seek  to  have  s^t  aside  two  tax  deeds 
issued  to  the  defendant  H  H.  Graver  by  the 
dty  treasurer  of  the  dty  of  Seattle  for  lots 
11  and  12,  respectively,  of  block  3,  Evans  & 
Blewett's  addition  to  the  dty  of  Seattle.  The 
deeds  were  Issued  upon  delinquent  eminent 
domain  local  Improvement  assessments  and 
certificates  of  delinquency  issued  therefor, 
and  are  claimed  by  the  defendants  to  rest 
upon  valid  proceedings  regularly  had  under 
section  7808,  Bern.  &  BaL  Code,  relating  to 
Bach  delinquent  assessments.  The  defendant 
L.  H.  Graver  demurred  to  the  plaintiffs*  com- 
plaint upon  the  ground  of  InsufBdency  of 
facts  to  constitute  a  cause  of  action.  The 
demurrer  was  by  the  court  sustained:  and, 
the  plainttffs  electing  to  not  plead  further, 
judgment  of  dismissal  was  rendered  against 
them,  from  whldt  they  have  appealed. 

The  controlling  facts  may  be  summarized 
from  the  allegations  of  the  complaint  as  fol- 
lows: Appellant  Effle  E.  Smith  was  the  ac- 
tnal  and  also  the  record  owner  of  the  lots  at 
the  time  of  and  long  prior  to  the  issuance  of 
the  delinquent  certificates  here  Involved. 
Her  name  appeared  upon  the  assessment  rolls 
as  the  owner  of  the  lots,  and  her  name  also 
appeared  on  the  delinquent  certificates  as  the 
owner  of  the  lots.  In  November,  1912,  after 
the  issuance  of  the  delinquent  certificates, 
George  E.  Gowen  became  the  apparent  record 
owner  of  the  lots.  While  the  conveyance  to 
him  was  by  deed  absolute  in  form,  it  was  in- 
tended as  a  mortgage  only  to  secure  a  loan 
of  $445,  made  by  him  to  appellant  Effle  E. 
Smith.  The  record  of  this  deed  in  the  office 
of  the  auditor  of  King  county  made  him  the 
apparent  record  owner  of  the  lots.  In  April, 
1913,  respondent  U.  H.  Graver,  having  then 
become  the  owner  by  assignment  of  the  cer- 
tificate of  delinquency  against  lot  11,  gave 
notice  to  George  Bi  Gowen,  by  publication,  of 
his  intention  to  apply  to  the  dty  treasurer  for 
a  deed  to  that  lot  if  not  redeemed  within  60 
days  from  the  date  of  the  first  publication  of 
the  notice.  In  April,  1913,  M.  I*  Ash,  the 
original  holder  and  then  owner  of  the  certifi- 
cate of  delinquency  against  lot  12,  gave  notice 
to  George  E.  Gowen,  by  publication,  of  his 
intention  to  apply  to  the  dty  treasurer  for  a 
deed  to  that  lot  If  not  redeemed  within  60 
days  from  the  date  of  the  first  publication  of 
the  notice.  Thereafter  respondent  L.  H. 
Graver,  became  the  owner  of  that  certificate 
of  delinquency  by  assignment  from  M.  L. 
Ash.  These  published  notices  were  addressed 
to  George  B.  Gowen  only.  They  were  evident- 
ly so  addressed  and  given,  upon  the  assump- 
Uon  that  George  £.  Gowen  was  the  owner  of 


the  lots  and  the  only  person  to  whom  notice 
of  application  for  the  deeds  was  required  to 
be  given.  No  other  notice  was  given  to  any 
one.  Thereafter  respondent  L.  B.  Graver 
filed  with  the  dty  treasurer  his  affidavits, 
stating,  in  substance,  that  he  was  the  owner 
of  the  certificates;  that  notice  had  been  given 
by  publication  to  George  E.  Gowen;  that 
deor^  E.  Gowen  was  the  record  owner  of 
the  lots-;  "that  immediately  before  publishing 
the  notice  hereinafter  referred  to,  affiant 
made,  and  caused  to  be  made,  diligent  seard) 
for  the  said  George  Bl  Gowen,  and  that  affi- 
ant has  been  unable  to  find  him,  and  believes 
that  said  George  E.  Gowen  is  not  now  within 
the  state  of  Washington,  and  was  not  at  the 
time  of  the  first  publication  of  the  notice  of 
application  for  a  deed;"  and  that  all  other 
taxes  against  the  lots  had  been  paid.  Re- 
spondent L.  H.  Graver  thereupon  demanded  of 
the  dty  treasurer  that  he  Issue  deeds  to  him 
for  the  lots  as  holder  of  the  unredeemed  cer- 
tlflcatee  of  delinquency.  Thereafter,  on  July 
8,  1913,  the  dty  treasurer  executed  and  deliv- 
ered to  respondent  It.  H.  Graver  a  deed  for 
each  of  the  lots;  the  same  not  having  been 
redeemed.  No  notice  of  any  application  for 
the  deeds,  or  dther  of  them,  was  ever  given  to 
appellant  Effie  B.  Smith,  nor  did  she  have  any 
actual  notice  or  knowledge  thereof.  Thereaft- 
er appellant  Effie  EI.  Smith,  for  the  purpose  of 
effecting  a  redemption  from  the  sale  of  the 
lots,  caused  to  be  tendered  to  L.  H.  Graver  the 
sum  of  $426  in  payment  of  the  delinquent  as- 
sessments for  which  the  certificates  were  is- 
sued, indudlng  additional  taxes  and  assess- 
ments paid  by  respondent  Graver  and  his 
predecessor  in  interest,  which  tender  was  re- 
fused. In  her  complaint  Effie  E.  Smith  offers 
to  pay  all  taxes,  assessments,  and  lawful 
diarges  to  whomsoever  due  for  the  redemp- 
tion of  the  lots.  Touching  the  question  of  the 
necessity  of  notice  to  appellant  Effie  E.  Smith 
of  the  applications  for  the  deeds,  giving  her 
opportunity  to  redeem  as  owner  of  the  lots, 
she  alleged: 

"That  said  plaintiff  Effie  E.  Smith  is  now, 
and  has  been  tor  more  than  10  years  last  past, 
the  owner  in  tee  simple  and  in  possession  of 
lots  11  and  12,  block  3,  Evans  i&  Blewett's 
addition  to  the  dty  of  Seattle,  in  said  county, 
aa  her  separate  property.  •  •  *  The  plain- 
tiff Effie  E.  Smith  is  now,  and  has  been  for 
several  years  last  past,  a  resident  of  the  city  of 
Seattle  aforesaid,  and  for  a  long  time  prior 
to  the  pablication  of  said  notice  lived  in  the 
immediate  vicinity  of  said  lots  11  and  12,  and 
her  whereabouts  and  her  ownership  of  said 
lots  could  have  been  ascertained  at  any  time  be- 
fore the  publication  of  said  notice,  if  any  dili- 
gence at  all  bad  been  exercised." 

This  action  was  brought  about  one  year 
following  the  issuing  of  the  deeds  by  the  dty 
treasurer. 

No  question  is  made  as  to  the  validity  of 
the  assessments,  or  the  validity  of  the  certif- 
icates of  delinquency.  The  deeds  were  is- 
sued, as  dalmed  by  connsd  for  respondents, 
in  accordance  with  procedure  regularly  bad, 
and  notice  given  as  prescribed  by  aectiota 
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7808,  Rem.  &  BaL  Code,  which,  so  far  (ts  we 

need  here  notice  Its  provisions,  reads: 

"Bvery  piece  of  property  sold  for  an  assess- 
ment shall  be  subject  to  redemption  by  the 
former  owner,  or  bis  grantee,  'mortgagee,  heir 
or  otlier  representative  at  any  time  withia  two 
years  from  the  date  of  the  sale.  •  *  • 
Should  no  redemjjltion  be  made  within  said 
period  of  two  years,  the  treasurer  shall,  on  de- 
mand of  the  purchaser  or  his  sssigns,  and  the 
surrender  to  him  of  the  certificate  of  purchase, 
execute  to  such  purchaser  or  his  assigns,  a  deed 
for  the  piece  of  property  therein  described:  Pro- 
vided, that  no  such  deed  shall  be  executed  un- 
til the  bolder  of  such  certificate  of  purchase  shall 
have  notified  the  owner  of  such  piece  of  proper- 
ty that  he  holds  such  certificate,  and  that  lie  will 
demand  a  deed  therefor;  and  if,  notwithstand- 
ing such  notice,  no  redemption  la  made  within 
sixty  da^s  from  the  date  of  the  service  or  first 
publication  of  such  notice,  said  holder  shall  be 
entitled  to  said  deed.  Said  notice  shall  be  giv- 
en by  personal  service  upon  said  persons:  Pro- 
vided, that  in  case  said  parties  are  nonresidents 
of  the  state  or  they  cannot  be  found  therein  aft- 
er diligent  search,  then  such  notice  may  be  giv- 
en by  publication  in  a  weekly  newspaper  pub- 
lished in  said  city  once  each  week  for  three 
successive  weeks  or  if  no  newspaper  be  publish- 
ed in  said  city,  then  publication  shall  be  made 
as  provided  in  section  7792.  Such  notice  and 
return  thereto,  with  the  affidavit  of  the  person 
claiming  such  deed  showing  that  such  service 
was  made,  shall  be  filed  with  the  treasurer. 
Such  deed  shall  be  executed  only  for  the  piece 
of  property  described  in  the  certificate,  and 
after  payment  of  all  subsequent  taxes  and  spe- 
cial assesments  thereon." 

The  principal  contention  of  counsel  for' 
appellants  is  that  ESffle  B.  Smith  was  the 
owner  of  the  lots  at  all  times  here  Involved, 
within  the  meaning  of  the  provisions  of  sec- 
tion 7808,  above  quoted,  requiring  notice  to 
be  given  to  "the  owner"  by  the  holder  of  the 
certificate  of  delinquency  of  his  application 
to  the  city  treasurer  for  a  deed,  so  as  to  fur- 
nish such  owner  an  opportunity  to  redeem 
before  the  Issuance  of  such  deed.  We  are 
constrained  to  agree  with  this  contention, 
assuming,  of  course,  that  the  allegations  of 
the  complaint  are  true.  Counsel  for  respond- 
ents proceed  upon  the  theory  that  the  notice 
need  only  be  given  to  the  record  owner,  that 
is,  the  record  owner  as  shown  by  the  instru- 
ments of  conveyance  of  record  in  the  county 
auditor's  office,  and  that  rince  there  was  of 
record  iu  that  office  a  conveyance  absolute 
In  form  for  the  lots  from  appellant  Kffie  E. 
Smith  to  George  K  Gowen,  respondent  L. 
H,  Craver  had  the  right  to  rely  absolutely 
upon  such  conveyance  as  showing  George  £. 
Gowen  to  be  the  owner  of  the  lots.  Now 
this  law  is  silent  as  to  who  shall  be  deemed 
the  owner  for  the  purpose  of  giving  notice  of 
application  for  deeds  within  the  meaning  of 
section  7808  above  quoted.  This  law  is,  in 
this  respect,  unlike  those  tax  laws  which 
provide  that  for  the  purpose  of  service  of 
notice  «r  process,  those  persons  shall  be  deem- 
ed owners  whose  names  appear  upon  the 
tax  rolls  or  some  other  specified  public  rec- 
ord. This  law  uses  the  word  "owner,"  in 
this  connection,  unqualifiedly ;  and  we  think 
It  means  the  real  owner,  unless  the  real  own- 
er has  done  something  which  works  an  es- 


toppel against  blm,  asserting  that  he  is  the 
real  owner  and  as  such  entitled  to  notlca 
furnishing  him  an  opportunity  to  redeem. 
It  might,  be  that  if  the  same  name  appeared 
as  owner  upon  the  -assessment  rolls,  in  the 
certificate  of  delinquency  and  in  the  record  of 
conveyance  in  the  auditor's  office^  and  in  ad- 
dition thereto  the  lot  was  not  in  possession 
of  any  one,  such  evidence  of  ownership  would 
entitle  the  holder  of  the  certificate  of  delin- 
quency to  a  deed  upon  giving  notice  to  such 
owner,  regardless  of  who  the  true  owner 
might  b&  But  we  hare  no  such  case  here. 
We  have  seen  that  these  lots  have  been  in 
the  possession  of  appellant  Eiffie  £L  Smith 
for  more  than  10  years  past;  that  she  was 
the  record  owner  when  these  assessments 
were  levied;  that  her  name  appears  as  own- 
er upon  the  assessment  rolls ;  that  her  name 
appears  as  the  owner  in  the  certificates  of 
delinquency;'  and  that  she  now  lives,  and 
for  a  long  time  prior  io  the  publication  of 
the  notices  had  Lived,  In  the  "immediate  vi- 
cinity" of  the  lots.  We  think  these  are  facts 
to  which  respondent  l*.  H.  Craver  could  not 
shut  his  eyes.  We  are  not  dealing  with  the 
foreclosure  of  a  general  tax  lien,  a  lieu  which 
the  law  itself  furnishes  to  all  owners,  in  a 
measure,  an  annual  notice  of  its  existence. 
But  we  are  dealing  with  a  local  assessment 
lien,  the  creation  of  which  the  owner  of  the 
property  charged  may  never  have  any  actu- 
al notice,  and  which  is  sought  to  be  fore- 
closed In  this  summary  maimer  instead  of 
by  judicial  process.  More,  this  Is  an  emi- 
nent domain  local  improvement  assessment, 
for  which  projierty  at  some  considerable  dis- 
tance from,  and  not  abutting  upon,  the  im- 
provement may  be  assessed,  so  that  the  mere 
making  of  the  Improvement  may  not  suggest 
to  the  owner  that  his  property  Is  to  be  as- 
sessed therefor,  as  it  generally  does  where 
his  property  abuts  directly  upon  an  ordinary 
local  improvement  which  he  sees  being  con- 
structed. Hence  the  necessity,  which  the  law 
has  always  recognized  in  such  cases,  of  re- 
quiring the  strictest  compliance  with  the  pre- 
scribed statutory  prerequisities  for  the  is- 
suance of  a  deed,  divesting  the  owner  of  tlUe 
in  satisfaction  of  such  an  assessment  These 
observations  suggest  the  exercise  of  great 
caution  and  require  strict  adherence  to  the 
notice  and  procedure  prescribed  In  section 
7808,  above  quoted,  before  it  can  be  held  that 
the  owner  is  divested  of  his  title  In  satis- 
faction of  such  a  local  assessment  by  the 
issuance  of  a  deed  by  the  dty  treasurer,  es- 
pecially where  the  required  notice  furnishing 
the  owner  an  opportunity  to  redeem  is  not 
personal,  but  constructive  only,  as  the  notice 
here  relied  upon  was. 

In  Albring  v.  Petronio,  44  Wash.  132,  140, 
87  Pac.  49,  51,  Justice  Crow,  speaking  for  tlie 
court,  said: 

"Our  view  is  that  this  statute  must  be  strictly 
construed  as  against  the  respondeat ;  that  he 
must  be  held  to  a  complete  and  exact  compli- 
ance with  all  of  its  provisions  as  a  condition 
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precedent  to  obtaining  his  deeds.  Had  be  suc- 
ceeded in  givin^r  personal  notice  to  the  appel- 
lants, a  less  stringent  rule  migbt  be  invoked  in 
liis  beball." 

This  observation,  it  is  true,  was  made  in 
connection  wltli  detects  of  procednre  prelim- 
inary to  the  issuance  of  a  deed  by  tbe  city 
treasurer  not  exactly  of  the  same  nature  as 
that  here  involyed,  but  the  principle  involT- 
ed  is  the  same,  and  the  'statute  there  IutoIt- 
ed  was,  in  sulwtance,  the  same  as  the  above- 
quoted  provisions  from  section  7808,  Rem. 
&  BaL  Ciode.  Loeb  v.  Asberry,  44  Wash.  427, 
87  Paa  SIO,  and  Jones  v.  Seattle  Brick  &  Tile 
Oo.,  66  Wash.  166,  174,  105  Paa  238,  lend 
support  to  this  view. 

We  are  of  the  opinion  that  appellants'  otxn- 
plaint  states  a  cause  of  action,  entitling  them 
to  redeem,  from  the  sale  evidenced  by  the 
certiflcatee'  of  delinquency  upon  which  tbe 
deeds  of  the  dty  treasurer  were  Issued.  It 
follows  that  the  sustaining  of  respondents' 
demurrer  to  appellants'  complaint  and  the 
dismissal  of  the  case  were  erroneous. 

The  Judgment  is  reversed,  and  the  cause 
remanded  for  further  proceedings. 

MORRIS,  O.  J.,  and  MAIN,  HOLOOMB, 
and  BA.XJSMAN,  JJ.,  concur. 


(8»  Wash.   26S) 

JENSEN  V.  SCHLENZ  et  aL    (No.  13041.) 
(Supreme  Conrt  of  Washington.    Jan.  1,  1916.) 

1.  Tbial  ®=»  108%  —  Conduct  of  Couhskl  — 
Refebencs  to  Insubanck. 

If  information  that  defendant  in  an  acci- 
dent  case  carries  liability  insurance  comes  about 
naturally,  and  is  a  mere  incident  to  a  lawful  in- 
quiry by  counsel  on  examination  of  a  juror  into 
bis  business,  and  whether  be  has  business  rela- 
tions with  defendant,  there  is  no  error,  but  only 
when  there  is  misconduct  of  counsel  by  injection 
of  such  information  into  the  case  in  a  collateral 
way  for  the  purpose  of  bringing  it  to  the  jury's 
knowledge  that  it  is  held  harmful. 

[Ed.  Note.— For  other  cases,  see  Trial,  Dec. 
Dig.  €=.106%.] 

2.  Appeal  and  Ebbob  <3=3l060  —  Habicless 
Ebbob— Conduct  of  Counsel. 

There  was  no  prejudice  in  plaintiff's  counsel 
objecting  to  counsel  for  defendant  H.  further 
particijpating  in  the  case,  there  being  then  a 
confusion  of  ideas  as  to  whether  H.  was  in  or 
out  of  the  case,  because  of  an  unresisted  motion 
for  a  nonsuit  as  to  him,  and  on  tbe  objection 
being  made  a  judgment  of  nonsuit  as  to  H.  being 
entered  by  consent. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  4135 ;   Dec.  Dig.  0:^1060.] 

3.  Dismissal  awd  Nonsutt  iS=326  —  Joint 
Tobt-Feasobs— Dismissal  or  One. 

Entering  a  judgment  of  nonsuit  with  con- 
sent of  plaintiff,  equivalent  to  a  voluntary  dis- 
missal, as  to  one  defendant  in  a  negligence  case, 
is  not  a  matter  of  which  the  other  defendants 
may  complain. 

[Ed.  Note. — For  other  cases,  see  Dismissal  (ind 
Nonsuit,  Cent  Dig.  U  46,  48-59;  Deo.  Dig.  «=» 
26.] 

4.  Appeal  and  Ebbob  €=91066  —  Habmlksb 
E2BB0B— Instbuctions. 

Instructing  in  an  action  for  falling  into  a 
manhole  that  Oiere  was  no  evidence  to  warrant 
a  finding  of  fault  in  construction  is  not  prejudi- 


cial as  to  defendants,  charged  only  with  negli- 
gence in  the  manner  of  its  maintenance. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  EMg.  i  4220;  Dec.  Dig.  <S=>1066.] 

5.  Tbial  ^=9194— Instbuctions— Comment  on 
Facts. 

As  to  defendants,  charged  only  with  negli- 
gence in  the  manner  of  maintenance  of  a  manhole 
into  which  plaintiff  fell,  an  instruction  that  there 
was  no  evidence  of  fault  in  construction  is  not 
objectionable  as  a  comment  on  the  facts. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  i§  413,  436,  439-441.  446-454,  456-466; 
Dec.  Dig.  <3=>194.] 

6.  NEauoENOB  €=>134— Cibcumbtantial  Evi- 
dence. 

Negligence,  while  never  presumed,  may  be 
proved  by  circumstantial  evidence. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  {{  267-270,  272,  273;  Dec.  Dig.  «=» 
134.] 

7.  Tbial   €=»295   —   Instbuctions  —   CoN- 
stkuction  as  a  Whole. 

An  instruction  win  not  be  isolated  for  the 
purpose  of  criticizing  it  but  will  be  kept  in  its 
setting  and  construed  with  reference  to  and  in 
relation  to  the  other  instructions. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  S§  703-717;    Dec  Dig.  «=>295.] 

8.  Appeal  and  Ebbob  €=1066  —  Habmless 
Ebbob— Submission  of  Issues. 

Instructing  that  tbe  jury  might  allow  plain- 
tiff for  "depreciation  In  bis  earning  capacity,  if 
any,"  and  for  other  things,  is  not  prejudicial  be- 
cause of  there  being  no  evidence  of  such  depre- 
ciation, but  evidence  that  after  six  weeks  he  re- 
turned to  his  work,  receiving  the  same  wages  as 
before:  it  being  presumed  that  the  jury  bad  com- 
mon understanding  and  did  not  predicate  a  re- 
covery thereon. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §  4220;   Dec.  Dig.  ®=>1066.] 

9.  Damages  €=»216  —  Inability  to  Follow 
Occupation— Evidence  fob  Jury. 

That  plaintiff  had  for  a  time  been  unable 
to  pursue  his  usual  occupation  authorizes  an  in- 
struction that  the  jury  migbt  allow  him  "for  in- 
ability to  follow  his  usual  occupation." 

[Bd.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  §§  54&-555 ;   Dec.  Dig.  €=>216.] 

10.  Damages  €=»132— Pebsonal  Injubt— Ex- 
cessive Recoveby. 

A  verdict  of  $1,500  for  injury  to  a  man  60 
years  old— he  testifying  that  he  was  in  constant 
pain,  that  his  work  kept  him  on  his  feet  all  the 
time,  that  the  injury  had  brought  on  a  varicose 
condition  of  the  veins  in  his  leg,  and  that  he  was 
weak  and  became  quickly  exhausted,  and  there 
being  medical  testimony  that  his  injuries  are  per- 
manent and  will  not  grow  less,  and  he  having 
thereby  been  kept  from  his  usual  occupation  for 
six  weeks — cannot  be  said  as  matter  of  law  to 
be  so  large  as  to  reflect  the  prejudice  or  passion 
of  the  jury. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  f  §  372-385.  396 ;  Dec.  Dig.  €=>132.] 

Department  1.  Appeal  from  Superior 
Court,  Pierce  County;  C.  M.  Easterday, 
Judge. 

Action  by  George  Jensen  against  the  City 
of  Tacoma  and  others.  From  an  adverse 
judgment,  defendants  F.  C.  Schlenz  and  an- 
other appeal.    Affirmed. 

A.  F.  WilliamB,  of  Seattle,  tor  appellants. 
P.  y.  Davis,  of  Seattle,  Cordon  &  Easterday 
and  T.  L.  Stiles,  all  of  Tacoma,  and  Frank  M. 
Camahan,  of  Tacoma,  for  respondent. 
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CHAOWICE,  3.  Respondent  fell  on  a 
manbole  and  was  injured.  The  manhole  was 
maintained  In  the  sidewalk  for  the  purpose 
of  putting  fuel  into  the  basement  of  a  hotel 
which  was  conducted  by  appellants.  It  is  al- 
leged that  the  covering  on  the  manhole  was 
negligently  maintained.  Defendants  Huth, 
the  owners  of  the  buildtng,  were  dismissed 
out  of  the  case  during  the  progress  of  the 
trial.  The  Jury  found  in  fftvor  of  the  city  of 
Tacoma,  and  rendered  a  verdict  in  favor  of 
i<espondent  Jensen  in  the  sum  of  $1,500. 
There  was  testimony  to  sustain  the  finding  of 
the  Jury  that  the  cover  to  the  manhole  was 
negligently  maintained,  and  a  motion  £or  non- 
suit was  properly  overruled. 

[1]  Upon  the  examination  of  one  of  the 
Jurors  and  in  answer  to  the  question,  "Your 
business  Is  what?"  he  answered,  "I  am  with 
L.  N.  Hanson  Company,  liability  Insurance 
and  surety  bonds."  He  was  then  interrogat- 
ed farther: 

"Q.  Do  yon  carry  insurance  on  the  Carlton 
Hotel?  A.  No.  Q.  Do  you  know  Mr.  Schlenz? 
A.  That  is  in  a  business  way?  Q.  That  is  you 
have  done  budneas  with  them?  A.  I  think  pos- 
sibly. Q.  Do  you  know  what  branch  of  your 
line  of  busineBS  which  you  have  done  for  these 
different  people,  any  of  it  indemnity?  A.  I 
think  that  for  the  Pacific  Brewing  &  Malting 
Company  we  might  have  written  some.  Q.  Any 
kind  with  the  Sclilenzes  and  Huths?  A.  Oh,  I 
could  not  recalL  I  thinkpossibly  it  was  liability 
and  such  aa  that  Q.  Ever  hear  of  this  case? 
A.  I  don't  Just  recaU  as  I  have.  I  generally 
keep  in  touch  with  all  these  personal  injury  cas- 
es because  that  is  my  line,  but  I  don't  Just  re- 
call the  case  now.  Q.  It  is  a  part  of  your  busi- 
ness, regular  business  to  keep  in  touch  with 
them?  A.  Yes.  Q.  And  ascertain  to  what  ex- 
tent if  at  all  your  company  is  interested?  A. 
Yes.  Q.  You  don't  recall  whether  you  ever  had 
occasion  to  look  into  this  or  not?  A.  No.  Qt 
You  don't  know  now  whether  your  company  to 
interested  in  the  result  of  the  suit?  A.  I  don't 
think  so.  No.  I  am  pretty  sure  it  is  not.  Q.  It 
may  be  and  it  has  escaped  your  attention?  A. 
I  think  possibly  this  would  be  in  our  general  lia- 
bility insurance  policy.  I  think  another  compa- 
ny, that  is —  Q.  You  think  you  are  not  interest- 
ed in  that  way  in  this  case?  A.  No.  Q.  Well, 
we  will  pass  yon." 

Counsel  predicates  error  upon  this  incident, 
saying: 

"This  court  has  held  In  many  instances  that 
any  attempt  on  the  part  of  counsel  to  bring  be- 
fore a  jury  the  question  of  insurance  in  a  case 
of  this  character  is  reversible  error." 

We  do  not  understand  that  the  court  has 
ever  gone  so  far.  The  extent  of  our  holding 
is  that  if  it  be  apparent  that  counsel  deliber- 
ately sets  about,  although  in  an  indirect  way, 
to  inform  the  Jury  that  the  loss,  if  any,  will 
fall  upon  an  insurance  company  instead  ot 
the  defendant,  his  conduct  will  be  beld  prej- 
udicial. 

"In  cases  of  this  kind  if  it  should  appear  that 
the  purpose  of  the  examination  was  to  inform 
the  jury  that  the  burden  of  a  judgment,  if  ob- 
tained, would  fall  upon  an  insurance  company 
instead  of  the  defendant,  we  would  hold  it  such 
misconduct  on  the  part  of  the  attorney  as  would 
warrant  a  reversal"  Hoyt  v.  Independent  As- 
phalt, etc.,  Co.,  62  Wash.  677,  101  Pac.  367. 

Counsel  had  a  right  to  inquire  into  the 
business  of  the  Juror  and  to  know  whether  be 


had  any  business  dealings  with  any  of  the 
defendants,  although  the  examination  might 
reveal  the  ultimate  fact  that  the  defendant 
was  Insured.  If  such  information  comes 
about  naturally  and  is  an  incident  to  a  law- 
ful inquiry,  there  can  be  no  error.  If  It  is  In- 
jected in  a  collateral  way  it  is  held  to  be 
harmful.  The  gravamen  of  the  offense  Is  not 
in  the  disclosure  of  a  collateral  fact,  bat  in 
the  manner  of  its  disclosure:  that  is,  the 
misconduct  of  coonseL  The  cases  to  sustain 
our  holding  are  collected  in  Moy  Quon  v. 
Furuya,  81  Wash.  626,  143  Pac  99. 

[2]  It  is  objected  that  counsel  for  respond- 
ent was  guilty  of  misconduct  in  that  be  ob- 
jected to  the  further  participation  in  the  trial 
of  the  attorney  for  the  defendants  Huth  aft< 
er  they  had  been  dismissed  oat  of  the  case; 
A  motion  for  a  nonsuit  had  been  made  on 
behalf  of  the  Huths,  which  was  not  "resist- 
ed." There  followed  a  confusion  of  Ideas, 
and  the  court  finally  denied  the  motion. 
Counsel  for  respondent  evidently  proceeded 
upon  the  theory  that  the  Huths  were  out  Ot 
the  case  and  other  counsel  that  they  were 
still  in.  Hence  the  objection  to  tbeir  farther 
participation.  When  the  objection  was  made 
all  parties  seem  to  have  come  to  a  common 
understanding  and  counsel  for  respondent 
"consented"  that  a  Judgment  of  nonsuit  be 
entered.  We  can  find  no  prejudice  in  tbe  pro- 
ceeding. 

[3]  Nor  was  it  error  to  dismiss  the  defend- 
ants Huth.  The  consent  that  a  Judgment  of 
nonsuit  might  be  entered  was  equivalent  to  a 
voluntary  dismissal.  14  Cyc.  411.  Any  one 
or  more  Joint  tort-feasors  may  be  dismissed 
out  of  a  case  if  the  plaintiff  consents  there- 
to or  takes  no  exceptions  to  an  order  of  dis- 
missal. It  is  not  a  matter  of  legal  concern 
to  bis  codefendanta.  Birkel  v.  Chandler,  26 
Wash.  241,  66  Pac.  406;  Ronald  v.  Padflc 
Traction  Co.,  65  Wash.  433,  118  Pac.  311; 
Groot  V.  Oregon  Short  Line  R.  Ca,  34  Utah, 
152,  96  Pac.  1019. 

[4,  S]  Brror  is  predicated  upon  an  Instruc- 
tion in  which  tbe  court  told  the  Jury  that 
there  was  no  evidence  to  warrant  a  finding 
of  fault  in  tbe  construction  of  the  manhole 

OP — 

"  *  *  *  any  danger  to  pedestrians  walking 
over  the  same  if  the  covering  over  the  manhoto 
was  inserted  in  the  opening  and  was  maintained 
by  the  persons  in  charge  of  the  Carlton  Hotel, 
in  the  way  that  it  was  designed  to  be  maintain- 
ed, and  rubbish  or  debris  were  not  permitted 
to  lodge  or  accumulate  in  the  space  intended  for 
the  covering,  and  Huth  and  wife  have  been  dis- 
missed from  the  action.  This  leaves  for  your  de- 
termination the  question,  whether  or  not  the  de- 
fendants City  of  Tacoma,  or  F.  C.  Schlenz  and 
wife,  or  either  or  both  of  them,  were  guilty  of 
negligence  charged  against  them  by  the  plaintifl 
in  this  action." 

The  Instruction  was  wholly  unnecessary, 
inasmuch  as  the  Huths  had  taken  a  judgment 
of  nonsuit;  but  we  cannot  see  wherein  It 
prejudiced  appellants.  Neither  is  it  objec- 
tionable as  a  comment  upon  tbe  facts. 
Granting  that  no  witness  did  swear  directly 
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tbat  sticks  and  bark  and  mbblsh  had  been 
permitted  to  accumulate  In  the  collar  of  the 
lid  of  the  manhole  there  is  eridence  from 
•wMch  the  jury  could  have  Inferred  the  fact 

[6]  Negligence,  while  hever  presumed,  may 
nevertheless  be  proved  like  any  other  fact  by 
fdrcumstantlal  evidence.  Sweeten  v.  Pac. 
I»ower  &  Light  Co.,  153  Paa  1054 ;  Abrams  v. 
Seattle  &  Montana  Ry.  Co.,  27  Wash.  507,  68 
Pac.  78;  Sroufe  v.  Moran  Bros.,  28  Wash. 
381,  68  Pac.  896,  68  L.  B.  A.  813,  82  Am.  St. 
Rep.  847. 

The  conrt  told  the  Jury: 

"I  instrnct  you  that  you  are  not  at  liberty^  to 
conclude  that  the  walk  in  question  at  the  time 
and  place  of  the  accident,  was  in  a  dangerous 
condition  simply  because  of  the  accident  which 
happened  to  plidntiff.  But  you  must  consider  all 
the  facta  and  circumstances  with  relation  to  the 
condition  of  the  walk  at  the  time  of  the  accident, 
and  from  all  of  the  facts  and  circumstances  in 
the  case,  as  shown  by  the  evidence  and  under  the 
instructions  I  give  you  as  to  the  law,  determine 
in  your  own  mind  whether  the  place  where 
plaintifl  was  injured  was  in  a  dangerous  condi- 
tion to  persona  traveling  in  the  ordinary  way, 
uang  ordinary  care." 

It  Is  said: 

"Under  this  instruction  the  jury  would  be  Jus- 
tified in  returning  a  verdict  against  the  appel- 
lants regardless  of  whether  any  act  of  negligence 
had  been  established  against  them  or  not.  The 
court  in  effect  directs  the  jury  that  if  they  find 
that,  the  sidewalk  at  the  place  and  time  where 
the  plaintiff  was  injured  was  in  a  dangerous  con- 
dition they  must  find  a  verdict  for  the  plaintiff. 
No  mention  is  made  of  this  dangerous  condition 
being  caused  by  the  negligence  of  appellants. 
The  only  question  for  the  iury  to  determine  was 
whether  or  not  the  sidewalk  was  in  a  dangerous 
condition." 

[7]  We  have  often  held  that  an  instrnctlon 
will  not  be  isolated  for  the  purpose  of  crit- 
icizing it,  but  that  we  will  keep  it  in  its  set- 
ting and  construe  it  with  reference  to  and  in 
relation  to  the  other  instructions  given  to  the 
jury.  We  will  not  now  stop  to  assemble  the 
cases.  We  have  read  the  Instructions  and 
find  that  the  court  instmcted  fully  upon  the 
law  of  negligence,  and  that  respondent  could 
not  recover  unless  the  jury  found  that  ap- 
pellants were  in  fact  negligent 

[I,  9]  It  is  complained  that  the  jury  were 
instructed  that  it  might  allow  respondent  a 
recovery  for  "depreciation  in  his  earning  ca- 
pacity. If  any,"  and  all  loss  and  damages, 
"for  Inability  to  follow  his  usual  occupation" 
whereas  there  was  no  testimony  to  show  de- 
predation In  earning  capacity  or  Inability  to 
follow  his  usual  occupation.  It  appears  that 
respondent  returned  to  his  work  in  about  six 
weeks,  receiving  the  same  wages  he  had  re- 
ceived before  the  accident  We  must  credit 
jurymen  with  having  the  common  under- 
standing of  men,  and  when  told  that  they 
may  allow  for  a  particular  damage,  if  any, 
that  they  will  not  accept  that  statement  as  a 
fact  and  predicate  a  recovery  upon  it,  un- 
less there  Is  testimony  to  sustain  it  It  Is  not 
every  misstatement  or  unnecessary  statement 
of  the  law  that  will  be  held  to  he  prejudicial. 


It  is  only  so  held  when  the  misstatement  or 
tmnecessary  statement  can  be  fairly  held  to 
be  a  misdirection  of  such  consequence  as  to 
raise  a  presumption  of  prejudice.  If  the  ele- 
ment of  lessened  earning  capacity  was  the 
only  question  in  the  case,  the  instruction 
would  have  been  erroneous;  but  It  was  not 
The  jury  was  not  put  to  the  stress  of  specu- 
lation. There  was  fact  to  rest  the  verdict  up- 
on and  law  to  sustain  It  The  other  objection 
is  without  merit  Respondent  had  for  a  time 
at  least  been  unable  to  pursue  his  usual  voca- 
tion. We  cannot  presume  that  the  jury  went 
beyond  the  evidence. 

[10]  Neither  can  we  say,  as  a  matter  of 
law,  that  the  verdict  Is  so  large  that  it  re- 
flects the  prejudice  or  the  passion  of  the  jury. 
Respondent  suffered  a  painful  injury.  He 
testified  that  he  was  in  constant  pain;  that 
his  work  kept  him  upon  his  feet  all  the  time ; 
that  the  injury  had  brought  on  a  varicose 
condition  of  the  veins  in  his  leg ;  and  that  he 
was  weak  and  became  quickly  exhausted. 
Respondent  was  60  years  of  age  at  the  time 
the  accident  occurred,  and  there  is  medical 
testimony  to  the  effect  that  hla  Injuries  are 
permanent  and  will  not  grow  less  In  degree. 
We  find  no  prejudidal  error. 

Afilrmed. 

MORRIS,  O.  X,  and  BliUS,  MOUNT,  and 
FULIiBRTON,  JJ.,  concur. 


{89  Wash.  276) 
PAINTSJR  et  nz.  v.  KENNEDY  et  at 
(Na  12559.) 

(Supreme  Conrt  of  Washington.    Jan.  12, 
1816.) 

1.  MoBTOAQEs  €=>556— AsstmmoN  or  Most- 

GAGE— BSTECT. 

Where  a  sale  of  mortgaged  land  was  nego- 
tiated by  a  private  individual,  but,  when  the 
sale  was  madie,  the  deed  was  taken  in  the  name 
of  a  bank  which,  in  fact,  acted  only  as  the  agent 
of  another  person,  and  the  bank  did  not  under- 
take payment  of  the  mortgages  or  agree  to  as- 
sume them,  it  could  not  be  liable  in  an  action 
for  foreclosure  for  a  deficiency  judgment,  since 
its  mere  taking  the  deed  in  its  name  did  not 
create  a  liability  to  redeem  the  promise  of  the 
negotiator  to  assume  the  mortgage;  such  prom- 
ise not  being  merged  in  the  deed. 

[Ed.   Note. — For  other  cases,  see  Mortgages, 
CentDig.  f§  159^-1595,  1597;  DecDig.  <S=»556.] 

2.  Appkai,  and  Ebbob  €=>960— Scope  or  Re- 
view—Obdebs  or  TaiAX.  Coubt  — Discm- 

TION. 

The  court  on  appeal  will  not  disturb  'the 
order  of  the  lower  conrt  striking  the  cross-com- 
plaint of  one  who,  although  not  defaulted 
against  failed  to  answer  until  after  trial  below : 
such  an  order  being  largely  in  the  discretion  of 
the  lower  court 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error^  Cent  Dig.  {{  3825,  3832-8834;  Dec.  Dig. 

3.  Judgment  ®=>568  —  Bes  Adjddioata  — 
What  Constitutes. 

In  such  case,  where  the  purpose  of  the 
cross-complaint  was  to  set  up  an  independent 
cause  of  action,  an  order  striking  it  as  coming 
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too  late  would  not  be  res  adjndicata  of  the  rights 
of  the  cross-complainant. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Gent.  Dig.  {  098;    Dec.  Dig.  «=a568.] 

Department  2.  Appeal  from  Superior 
Conrt,  Grant  Connty ;   Guy  C.  Alston,  Judge. 

Action  by  S.  K.  Painter  and  Lena  Painter, 
his  wife,  against  J.  A.  Macauley  and  others, 
in  which  E.  J.  Kennedy  and  wife  filed  cross- 
complaints.  From  a  deficiency  Judgment  on 
foreclosure  against  the  defendant  Grant  Coun- 
ty Bank,  the  Bank  appeals,  and  from  an  or- 
der striking  the  cross-complaint  of  the  de- 
fendant Ralph  C.  Bell,  trustee,  he  appeals. 
Judgment  as  to  the  Grant  County  Bank  re- 
versed and  remanded,  with  Instructions,  and 
judgment  as  to  Bell  affirmed. 

John  Sandldge,  of  Everett,  for  appellant 
Bell.  Hulbert  &  Husted,  of  Everett,  and  Wil- 
liam M.  Clapp,  of  Ephrata  (Troy  &  Sturde- 
vant,  of  Olympla,  of  counsel),  for  appellant 
Grant  County  Bank.  Herr,  Bayley  &  .Wilson 
and  Carl  E.  Croson,  all  of  Seattle,  for  re- 
spondents Kennedy. 

PULLERTON,  J.  On  November  27,  1911, 
the  defendants  Kennedy  and  wife  borrowed 
from  the  respondent  S.  K.  Painter  the  sum 
of  $1,500,  securing  the  same  by  mortgage  on 
certain  real  property  situated  In  Snohomish 
county.  Subsequently  Kennedy  and  wife 
mortgaged  the  premises  to  other  parties  to 
secure  their  several  obligations,  the  total  face 
value  of  all  ot  the  mortgages  aggregating 
on  December  28,  1912,  some  $4,335.  On  the 
day  last  mentioned  Kennedy  and  wife  ex- 
changed the  property  for  certain  property  of 
one  El  C.  Davis  situated  In  Grant  county. 
Davis  was  then  president  of  the  appellant 
Grant  County  Bank,  and  the  deed  from  Ken- 
nedy and  wife  of  the  Snohomish  county  prop- 
erty was  made  to  the  bank.  There  was  also 
a  mortgage  on  the  Grant  county  property, 
and  the  deeds  as  exchanged  severally  recited 
tliat  It  was  made  subject  to  the  Incumbrances 
on  the  property  therein  described.  There  was 
no  recital  in  either  deed  that  the  grantee 
therein  assumed  the  incumbrances. 

On  January  5,  1914,  the  respondent  Paint- 
er, his  wife  Joining  therein,  brought  the  pres- 
ent action  to  foreclose  the  mortgage  executed 
to  him  by  Kennedy  and  wife.  In  his  com- 
plaint he  made  parties  defendant  the  orig- 
inal mortgagees,  the  subsequent  Uenholders, 
and  the  Grant  County  Bank.  In  the  com- 
plaint as  originally  filed  he  asked  for  a  de- 
ficiency Judgment  against  all  of  the  defend- 
ants, but  subsequently  filed  a  supplemental 
pleading  disclaiming  a  right  to  a  deficiency 
Judgment  against  any  of  the  defendants  oth- 
er than  the  mortgagors.  The  bank  thereupon 
made  no  answer  to  the  complaint 

On  February  20,  1914,  the  defendants  Ken- 
nedy and  wife  filed  a  cross-complaint  In  the 
action  In  which  they  alleged  that  the  bank, 
In  consideration  of  the  exchange  of  the  prop- 
erties before  mentioned,  assumed  and  agreed 
to  pay  all  of  the  incumbrances  on  the  Sno- 


homish county  property  existing  at  the  time 
of  such  transfer,  and  thereby  became  liable 
to  the  original  and  cross-complainants  for 
the  payment  of  the  original  Indebtedness,  and 
consequently  liable  to  the  cross-complalnants 
for  any  deficiency  which  might  be  chargeable 
after  the  foreclosure  sale.  The  cross-com- 
plaint was  served  on  the  bank,  and  it  made 
answer  thereto  by  a  general  denial  and  by  an 
affirmative  plea  to  the  effect  that  the  actual 
purchaser  of  the  property  was  one  B.  J.  Duf- 
fey,  and  that  It  took  the  legal  title  to  the 
property  as  security  for  certain  notes  execut- 
ed and  delivered  to  It  by  DufTey,  and  for  no 
other  purpose. 

On  the  Issues  framed  between  Kennedy  and 
the  bank  a  trial  was  had  resulting  In  findings 
to  the  effect  that  the  bank  had  assumed  and 
agreed  to  pay  the  incumbrances  on  the  prop- 
,erty  conveyed  to  it,  and  In  a  decree  to  the 
effect  that  the  plaintiffs  recover  over  against 
the  bank  for  any  deficiency  that  may  remain 
after  the  sale  of  the  mortgaged  property. 
From  this  decree  the  Grant  County  Bank 
appeals. 

After  the  trial  of  the  Issues  between  the 
defendants  Kennedy  and  the  Grant  County 
Bank  had  been  concluded,  and  after  the  court 
had  announced  Its  Judgment  therein,  one 
Ralph  C.  Bell,  as  trustee,  who  was  made  de- 
fendant In  the  original  action,  filed  an  answer 
and  cross-complaint,  serving  It  upon  Kennedy 
and  wife  and  the  Grant  County  Bank  with 
an  original  summons,  seeking  a  foreclosure  of 
certain  of  the  Junior  mortgages  and  a  sale 
of  the  property  thereunder.  A  deficiency 
Judgment  was  also  sought  against  the  bank 
for  any  deficiency  that  should  remain  after 
the  sale  of  the  mortgaged  premises  and  the 
application  of  the  proceeds  ot  the  sale  prop- 
erly applicable  thereto  In  payment  of  the 
amount  due  on  the  Junior  mortgages.  The 
bank  moved  to  strike  this  complaint  as  com- 
ing too  late,  which  motion  the  trial  court 
granted.  BeU  appeals  from  the  order  evi- 
dencing the  ruling  of  the  court  upon  the  mo- 
tion. 

[1]  Noticing  first  the  appeal  of  fbe  Grant 
County  Bank,  we  are  unable  to  find  anything 
In  the  record  upon  which  the  Judgment  against 
it  can  rest  It  was  testified  by  both  Davis 
and  Kennedy  that  the  property  In  Grant 
county,  given  In  exchange  for  the  property 
conveyed  to  the  bank  was  the  property  of 
Davis,  and  that  all  of  the  .negotiations  lead- 
ing up  to  the  exchange  were  had  between  Da- 
vis and  Kennedy  and  their  representatives. 
Davis  denied  that  a  promise  to  assume  the 
Incumbrances  was  made  by  any  person.  Ken- 
nedy testified  that  the  promise  was  made  by 
Davis,  but  even  he  does  not  say  that  Davis 
made  the  promise  for  or  as  the  representative 
of  the  bank.  In  fact  nowhere  In  the  record, 
in  so  far  as  we  can  discover,  was  the  bank's 
name  mentioned  In  the  transaction  until  all 
of  the  negotiations  were  concluded,  and  noth- 
ing remained  to  be  done  but  execute  and 
deUver  the  deeds.    If  the  fact  be  that  Davia 
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promised  to  assume  the  tnctunbrances,  and 
then  caused  the  deed  to  run  In  the  name  of 
the  bank.  It  would  not  of  Itself  create  a  lia- 
bility on  the  part  of  the  bank  to  redeem  the 
promise:  Such  a  promise  does  not  become 
merged  In  the  deed  and  thereby  bind  the 
person  to  whom  it  Is  executed.  Indeed,  it  is 
only  on  the  principle  that  such  a  promise  "is 
not  merged  in  the  deed,  and  Is  net  contradic- 
tory, but  independent,  of  It,"  that  it  can  be 
enforced  at  alL  Ordway  ▼.  Downey,  18 
Wash.  412,  51  Pac.  1047,  52  Pac.  228,  63  Am. 
St  Bep.  892.  The  bank  can  be  held  only  In 
the  case  that  it  promised  to  pay  the  incum- 
brances. It  stands,  therefore,  in  so  far  as 
the  record  discloses,  precisely  In  the  position 
It  would  haye  stood  had  the  property  been 
orlginaUy  conveyed  to  Davis  and  by  Davis 
snbseqnently  conveyed  to  it 

We  conclude,  therefore,  that  the  court  was 
in  error  in  entering  a  deficiency  judgment 
against  the  Grant  County  Bank. 

[2]  On  the  appeal  of  the  defendant  Bell 
we  do  not  feel  inclined  to  disturb  the  order 
of  the  court  Whether  the  court  would  per- 
mit the  defendant  at  that  late  day  to  come 
into  the  case  was  a  matter  largely  within 
its  discretion,  and  this  court  is  not  authorized 
to  disturb  its  order  unless  It  plainly  appears 
that  there  was  an  abuse  of  sndi  discretion. 
We  cannot  so  find.  While  it  is  true  no  for- 
mal default  had  been  entered  against  the 
defendant,  yet  he  was  so  far  negligent  that 
to  grant  his  request  would  compel  the  court 
to  try  the  action  anew. 

[3]  Moreover,  the  answer  and  cross^om- 
plalnt  discloses  that  its  chief  purpose  is  to 
charge  the  Orant  County  Bank  with  the  pay- 
ment of  the  mortgages.  If  the  bank  is  liable 
for  their  payment,  recovery  can  be  had  in  an 
independent  action.  The  order  is  not  res  Ju- 
dicata of  any  right  the  appellant  may  have  in 
that  respect 

The  judgment  is  reversed  mi  the  appeal  of 
the  Grant  County  Bank,  and  the  cause  re- 
manded, with  instructions  to  so  modify  it  as 
to  relieve  the  bank  from  any  personal  liabili- 
ty for  the  obligations  mentioned  In  the  plain- 
tiffs' complaint  On  the  appeal  of  Bell  it  is 
affirmed. 

MORRIS,  G.  X,  and  EIX.XS  and  CHAD- 
WICK,  JJ.,  concur. 


(8$  Wasb.  18Z) 

STATE  ez  rd.  GILBERT,  Pros.  Atty.,  t.  DIM- 

MIOE  et  aL     (No.  13202.) 
(Supreme  Court  of  Washington.    Jan.  10, 1916.) 

cottwtikb  e=»43  —  (301tntt  coicmissioners — 
Appointments  to  Fux  Vacancies— Poweb 
of  goveenob. 

Under  Rem.  &  BaL  Code,  $  8988,  providing 
that  the  Governor  has  power  "to  see  that  all 
ofiices  are  filled,  and  the  duties  thereof  per- 
formed," and  in  view  of  Laws  1913,  p.  461,  { 
13,  providing  that,  after  the  recall  of  an  officer, 
the  vacancy  shall  be  filled  as  provided  by  the 
(Constitution  and  laws  of  the  state,  the  Governor 


had  power  to  appoint  commissioners  to  fin  two 
of  the  vacanci(J8  caused  by  the  recall  of  all 
three  of  the  commissioners  of  a  county ;  Const, 
art  11,  §  6,  providing  that  the  board  of  county 
commissioners  shall  fill  all  vacancies  occurring 
in  any  county  office,  not  applying  where  the 
ofiSces  of  all  the  county  commissioners  become 
vacant 

[Ed.  Note.— For  other  eases,  see  Counties, 
Cent  Dig.  {  61;  Dec.  Dig.  «=943.] 

En  Bana  Appeal  from  Superior  Court, 
Yakima  County;  B.  B.  Preble,  Judge. 

Quo  warranto  by  the  State,  on  the  rela- 
tion of  Harold  B.  Gilbert,  Prosecuting  Attor- 
ney, against  W.  L.  Dimmlck  and  otbera 
From  judgment  for  defendants,  relator  ap- 
peals.   Affirmed. 

Harold  B.  Gilbert,  of  North  Yakima,  for 
appellant  Snlyely  &  Bounds,  of  North  Yak- 
ima, for  respondents. 


MOUNT,  J.  This  la  a  proceeding  in  quo 
warranto  to  determine  which  of  two  sets  of 
persons  claiming  to  be  county  commissioners 
of  Yakima  county  are  entitled  to  hold  such 
office.  The  trial  court  concluded  that  the  re- 
spondents, W.  Ii.  Dimmlck,  W.  B.  Coumbe, 
and  Yancey  Freeman,  were  the  legally  quali- 
fied commissioners,  and  entered  a  judgment 
to  that  effect  The  relator  has  appealed 
therefrom. 

The  facts  are  not  In  dispute.  It  appears 
that  prior  to  October  6,  1915,  J.  Lancaster, 
J.  Stuart,  and  William  Stahlbut,  were  the 
duly  elected  and  qualified  commissioners  of 
Yakima  county.  On  that  day  a  recall  elec- 
tion was  held  in  compliance  with  chapter  146 
of  the  Laws  of  1913,  and  these  officers  were 
all  recalled.  Under  the  provisions  of  section 
13  of  that  act  the  offices  of  all  three  of  the 
county  commissioners  became  vacant  There- 
upon the  Governor  appointed  Messrs.  Dim- 
mlck and  Coumbe  as  commissioners  for  the 
First  and  Second  districts.  These  officers 
then  qualified,  and  appointed  Mr.  Freeman 
as  commissioner  of  the  Third  district.  Mr. 
Freeman  thereupon  qualified  as  county  com- 
missioner. The  question  In  the  case  is 
whether  the  Governor,  under  the  Constitu- 
tion and  laws  of  the  state,  was  authorized 
to  appoint  these  commissioners  in  the  place 
of  those  recalled. 

Section  13  of  chapter  146,  Acts  1918,  p.  461, 
after  providing  that  after  the  recall  of  such 
officers  and  the  vacancy  of  the  offices  caused 
thereby,  provides: 

"And  such  vacancy  ighall  be  filled  in  the  man- 
ner provided  by  the  Constitution  and  the  laws  of 
the  state  of  Washington,  or  the  charter  and 
ordinances  of  the  municipality,  as  the  case  may 
be." 

The  Constitutipn  (sectl<ni  6  of  article  11) 

provides: 

"The  board  of  county  commissioners  in  each 
county  shall  fill  all  vacancies  occurring  in  any 
county,  township,  precinct,  or  road  district  of- 
fice of  such  county  by  appointment,  and  oificers 
thus  appointed  shall  bold  office  till  the  next  gen- 
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eral  elecdon,  aod  imtfl  tbeir  raeeeMon  «ie  deet- 
ed  and  qualified." 

It  ia  apparent  tbat  tbla  section  does  not 
control  In  fhla  caae,  becanae  at  the  time  of 
tbe  apixdntnient  by  the  Goremor,  the  offices 
of  all  three  of  tbe  coounlaaionera  of  lakima 
county  were  Tacant  on  aoconnt  of  the  elec- 
tl<m  of  October  6,  1915.  There  is  no  other 
proTlslon  of  the  Ckm&titntion  directly  refer- 
ring to  the  manner  in  which  tbe  office  of 
oonnty  commissioners  may  be  filled  when  all 
of  such  offices  become  vacant  at  one  time. 

In  tlie  ease  of  State  ex  reL  Pendergast  tI 
Fnlton,  37  Wash.  271,  79  Paa  779,  where  mie 
Tacancy  had  occurred,  and  the  Legislatiire 
bad  passed  an  act  auttaorlzing  tbe  Judge  of 
tbe  siqierlor  court  to  act  with  the  remain- 
ing members  of  the  board  of  county  commia- 
sionerat  it  was  held  that  the  act  was  In  viola- 
tion of  tbe  provisions  of  the  Constitution 
above  quoted,  and  that  It  was  tbe  duty  of 
tbe  remaining  commissioners  to  fill  the  va- 
cancy. 

The  Constitatlon,  at  aecdon  B  of  artlde  8, 
provides  aa  follows: 

"The  Governor  may  require  information  in 
writing  from  the  officers  of  the  state  ap<ni  any 
subject  relating  to  the  duties  of  their  respective 
offices,  and  shall  see  that  tbe  laws  are  faithfully 
executed." 

Section  18  of  that  article  provides: 

"When,  during  a  recess  of  the  Legislature,  a 
vacancy  shall  happen  in  any  office  de  appomt- 
ment  to  which  ia  vested  in  the  Legislature,  or 
when  at  any  time  a  vacancy  shall  have  occurred 
in  any  other  state  office  for  the  filling  of  which 
vacancy  no  provision  is  made  elsewhere  in  this 
Constitution,  the  Governor  shall  fill  such  vacan- 
cy by  appointment,  which  shall  expire  when  a 
successor  shall  have  been  elected  and  quali- 
fied." 

Tbe  Legislature  of  1890  passed  an  act  re- 
lating to  the  general  powers  and  duties  of 
the  Governor  (Bern.  &  BaL  Code,  |  8988), 
which  provides: 

"In  addition  to  those  prescribed  by  the  Con- 
stitution, the  Governor  has  the  power  and  may 
perform  the  duties  prescribed  in  this  and  the 
following  sections :  *  *  *  (?)  To  see  that  all 
offices  are  filled,  and  the  duties  thereof  perform- 
ed, or  in  default  thereof,  apply  such  remedy  as 
Uie  law  allows ;  and  if  the  remedy  is  imperfect, 
acquaint  the  Legislature  therewith  at  its  next 
session." 

It  is  contended  by  the  respondent  that  the 
provision  in  section  5  of  article  3  of  the  Con- 
stitution, above  quoted,  that  the  Governor 
"shall  see  that  the  laws  are  faithfully  ex- 
ecuted," Is  sufficient  to  authorize  the  ap- 
pointment of  county  commissioners  under 
the  circumstances  In  this  case,  and  that  sec- 
tion 13,  to  the  effect  that,  when  during  a 
recess  of  tbe  Legislature  a  vacancy  shall 
happen  In  any  office  tbe  appointment  to 
which  is  vested  in  tbe  Legislature,  tbe  Gov- 
ernor dtiaU  fill  such  vacancy  by  appointment. 


I  is  snfficient  to  avUiorlae  flw  Appointment. 
We  think  it  is  not  necessary  to  enter  into  a 
discnssioD  aa  to  tbe  proper  construction  of 
these  two  constitatimial  provislona.  We 
think  it  Is  plain  that,  if  tbe  Legislatare  was 
in  session,  and  a  vacancy  sboold  occur  in  a 
county  office  for  which  tbe  Constitution  made 
no  provision  to  fill,  tbe  Legialatnre  might 
fill  such  vacancy. 

In  the  caae  of  Faiqubarson  t.  Xeargin, 
24  Wash.  549.  64  Pac  717,  this  court  held 
that  the  L^islatnre^  in  tbe  creation  of  a  new 
county,  mi^t  anthoriae  tbe  Governor  to  ap- 
point oommlasloiieeB  for  tiie  new  county,  and 
that  socfa  autborlzatian  was  not  in  contra- 
vention of  the  C<m8titution.  It  foUowa  from 
that  decision  that,  if  all  tbe  oommlaslonera 
of  a  county  are  recalled,  or  for  some  reason 
all  ttaree  of  the  commissioners*  offices  should 
become  vacant  upon  tlie  bappmlng  of  some 
contingency,  the  Legislature  would  clearly 
have  a  right  by  legislative  act  to  authorize 
tbe  Governor  to  fill  sudi  offices  by  anoint- 
ment on  aiJDoant  of  tiie  emergency. 

The  county  oommlswloners  of  a  county  are 
the  bnsineas  agenta  of  tlie  county,  and  the 
ordinary  business  of  a  county  cannot  be 
conducted  without  their  authorization.  It 
firtlowB  that,  when  all  the  offices  of  county 
commlssionerB  in  a  county  become  vacant, 
there  is  necessarily  a  cessation  of  county 
government,  and  there  must  be  some  power 
lodged  somewhere  to  prevent  such  biatus. 
This  has  been  done  by  the  Legislature.  The 
act  of  1890  above  referred  to  provides  that, 
in  addition  to  tbe  powers  prescribed  by  the 
Constitution,  tbe  Governor  has  power  "to 
see  that  all. offices  are  filled,  and  tbe  duties 
thereof  performed."  We  tbink  it  is  plain 
that  tbe  Legislature  bad  tbe  right  to  pass 
this  act,  and  that,  where  there  is  no  provi- 
sion in  the  Constitution  for  the  appointment 
of  commissioners  of  a  county,  and  where  a 
majority  of  the  offices  of  the  board  of  county 
commissioners  become  vacant,  then  it  la 
I  within  the  power  of  the  Governor  to  fill  audi 
vacancy  by  appointment  This  seems  so 
clear  that  it  is  not  necessary  to  further  In- 
quire into  tbe  subject,  or  discuss  decisions 
from  other  states  upon  tbe  question.  We 
have  no  doubt  that,  under  the  statute  of  1890, 
the  Governor  was-  authorized  to  make  the 
appointments  which  he  did  make,  and  that 
these  officers  are  de  Jure  officers,  and  are 
qualified  county  oommlaslonera  of  Takima 
county. 

The  Judgment  aK>«>l^  tnm  la  tberefoie 
affirmed. 

MORRIS,  a  J.,  and  BLLIS,  GHABWKX, 
rULLBRTON,  PARKE3R,  HOLCOMB,  and 
ICAIN,  JJ.,  concur. 
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STATE]  t.  SCOTT  et  aL     (Na  12526.) 
(Sapreme  Court  of  Washington.    Jan.  B,  191&) 

1.  Navioabix  Watebs  «=>37— "Tioklamdb" 

— DEBOa— LtARDS  CONVETED. 

Under  Laws  18&7,  p.  230,  S  4  (Rem.  ft 
BaL  Code,  {  6641),  defining  "Udelands"  as  all 
lands  over  whicll  the  tide  ebbs  and  flows  from 
the  line  of  ordinary  high  tide  to  the  line  of 
mean  low  tide,-  and  excepting  oyster  lands,  a 
deed  issued  March  18,  1911,  pursuant  to  a  pur- 
chase from  the  state  on  July  7,  1900,  conveying 
"all  the  tidelands  not  disposed  of  by  the  state 
situate  in  front  of,  adjacent  to,  and  abutting  on 
lot  3,  *  *  * "  and  a  deed  issued  June  18, 
1901,  conveying  "all  that  portion  of  the  tide- 
lands  of  the  second  class  owned  by  the  state 
*  *  *  situate  in  front  of,  adjacent  to,  and 
abntting  on  lot  4,  •  •  * ''  carried  title  only 
to  the  lands  above  the  line  of  mean  low  tide, 
and  excepting  oyster  lands  theretofore  conveyed 
nnder  the  Callow  Act  (Bern.  &  Bal.  Code,  H 
6806,  6807). 

WEd.   Note.— For  other  cases,   see   Navigable 
aters.  Cent  Dig.  U  201-226,  285 ;   Dec.  Dig. 
«=937. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Ondeland.] 

2.  Navigable  Waters  €=>37— "Tidelands" 
— Deeds— Lakds  Conveteb— "Ik  Fboht  of" 
—"Sold  ob  Convbted." 

Idws  1911,  p.  180,  S  1,  subd.  2  (S  Rem.  ft 
Bal.  Code,  |  0641),  defines  "tidelands"  as  "all 
lands  over  which  the  tide  ebbs  and  flows  from 
the  line  of  ordinary  high  tide  to  the  line  of  ex- 


treme   low   tide. 


excepting  oyster  re- 


serves." Laws  1911,  p.  ISO,  S  2  (3  Rem.  ft  BaL 
Code,  I  6641—1),  provides:  'That  the  •  •  • 
preference  right  to  purchase  all  tidelands  of  the 
second  class  Tying  between  the  line  of  mean  low 
tide  and  the  line  of  extreme  low  tide  in  front 
of  all  tidelands  of  the  second  class  heretofore 
■old  or  conveyed  by  the  state  •  *  *  is  here- 
by granted  for  ♦  «  «  ninety  days  •  •  *  to  the 
purchasers,  their  grantees  or  successors  in  inter- 
est, of  any  tidelands  of  the  second  class  heretofore 
sold  or  conveyed  by  the  state  •  *  *."  A  deed 
dated  June  6,  1911,  recited  that  it  conveyed  "all 
tidelands  of  the  second  class  owned  by  the  state 
•  •  •  lying  between  the  line  of  mean  low  tide 
and  the  line  of  extreme  low  tide  and  in  front  of 
lots  1, 2, 3  and  4,  *  *  *  excepting  such  portions 
of  said  tidelands  as  are  indaded  in  said  oyster  re- 
serves and  subject  to  such  rights  *  *  *  as  may 
have  been  acquired  by  the  purchaser  of  any 
part  of  said  lands  as  tidelands  suitable  for  the 
cultivation  of  oysters."  Held  to  convey  not  only 
the  tidelands  between  such  lots  and  oyster  lands 
theretofore  deeded  to  others  under  the  Callow 
Act,  but  also  any  tidelands,  if  there  be  any,  in 
front  of  the  lots*  beyond  such  intervening  oyster 
lands  to  the  line  of  extreme  low  tide ;  the  words 
"in  front  of,"  as  nsed  in  the  statute,  giving  a 
preference  right  to  purchase,  having  reference 
to  lands  other  than  those  adjoining  lands  there- 
tofore sold  or  conveyed,  and  the  Callow  Act 
claimants,  since  they  did  not  hold  fee-simple  ti- 
tle, not  being  owners  of  tidelands  "theretofore 
eold  or  conveyed"  within  the  meaning  of  such 
statute  so  as  to  be  entitled  to  the  preference 
right  to  purchase  tidelands  in  front  of  their 
daima. 

_rEd.  Note.— For  other  cases,  see  Navigable 
Winters,  Cent  Dig.  U  201-226,  285 ;  Dec.  Dig. 
«=>S7. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  In  Front  of;  Sold  and 
Conveyed.] 

8.  Navigable  Watebs  «=>36— Tidelands  — 
"ExTBEME  Low  Tide." 

The  term   "extreme  low  tide"  is  used  in 
Laws  1911,  p.  130,  (  1,  subd.  2,  redefining  "tide- 


lands,"  to  extend  the  boundar:^  of  the  state's 
tidelands  out  to  the  line  separating  land  so  con- 
tinuously covered  with  water  that  it  might  be 
leased  for  deep-sea  oyster  culture. 

[Bd.  Note.— For  other  cases,  see  Navigable 
Waters,  Cent  Dig.  {{  180-200;  Dec.  Dig.  «» 
36.] 

4.  Navioaslx   Watebs  «=»37— Tidklarim— 

LOOATIOIf  or  EXTBEMK  LOW  TiDE. 

Where,  in  a  controvert  between  the  state 
and  the  grantee  in  a  deed  fron  the  state,  rela- 
tive to  the  ownership  of  a  portion  of  the  bed  of 
Puget  Sound,  there  is  extreme  doubt  whether 
the  land  in  controversy  lies  below  or  above  the 
"extreme  low  tide"  fixed  by  Laws  1911,  p.  180, 
i  1,  subd.  2,  as  the  onter  boundair  of  tidelands, 
the  doubt  should  be  resolved  in  favor  of  the 
state. 

W^Ed.   Note.— For   other  cases,   see  Navigable 
aters.  Cent  Dig.  gg  201-226,  285 ;   Dea  Dig. 
«=>37.] 

5.  Navigable  Watebs  9=936  —  "Meait  Low 
Tide"- "Meak  Loweb  Low  Tide"— "Ha»- 

•    UONIC  Plawe." 

The  term  "mean  low  tide,"  as  applied  to 
Pnget  Sound,_  signifies  the  mean  or  average  level 
of  the  low  tides,  including  both  the  long-  and 
short  daily  runout.  "Mean  lower  low  tide"  sig- 
nifies the  mean  level  of  the  daily  extreme  low 
tides.  "Harmonic  plane"  is  the  lero  adopted 
by  the  United  States  Coast  and  Geodetic  Sur- 
vey of  the  Department  of  Commerce  upon  which 
its  tidal  tables,  charts,  and  maps  are  based.  It 
is  an  arbitrary  plane,  and  is  the  lowest  plane 
of  the  tide  in  the  Sound  recognized  by  that  de- 
partment being  approximately  two  feet  lower' 
than  mean  lower  low  tide,  and  approximately 
four  feet  lower  than  mean  low  tide. 

W'Ed.   Note. — For   other  cases,    see   Navigable 
aters.  Cent  Dig.  gg  180-200;    Dea  Dig.  «=» 
86.] 

6.  NATI0A9LE  Watebs  9=937  —  Tidelands — 
SuinciENCT  .or  Evidence. 

Evidence  in  an  action  by  the  state  to  quiet 
title  to  a  portion  of  the  bed  of  Pnget  Sound  held 
to  show  tnat  the  land  in  controversy  lies  below 
the  plane  of  extreme  low  tide  save  insignificant 

Sortions  around  the  border,  and  that  hence  a 
eed  conveying  from  the  state  to  defendants 
nothing  below  the  plane  of  extreme  low  tide  did 
not  convey  such  land,  but  left  the  title  thereto 
in  the  state. 

[Ed.  Note. — For  other  cases,  see  Navigable 
Waters.  Cent  Dig.  |g  201-226,  285;   Dec.  Dig. 

7.  Adtebse  Possession  9=968— Tidelands— 

COLOB  or  TiTLK. 

Persona  claiming  title  to  the  bed  of  Puget 
Sound  beyond  the  plane  of  extreme  low  tide  un- 
der a  deed  conveying  title  to  them  only  to  the 
extreme  low  tide  were  without  color  of  title,  and 
therefore  could  not  obtain  title  thereto  by  ad- 
verse possession  aided  by  improvements  and  pay- 
ment of  taxes. 

[Ed.  Note. — For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  (|  887-^393;  Dee.  Dig.  9=9 
68.]  - 

8.  Advebbe   Possession   9s>7-T-PBESCBiPnTX 
Title— AoQDisinoN  against  State. 

Under  the  express  provisions  of  Rem.  & 
Bal.  Code,  g  167,  adverse  possession  cannot  be 
made  the  basis  of  title  as  against  the  state  to 
a  portion  of  the  bed  of  Puget  Sound. 

[Ed.  Note. — For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  g|  24-42;    Dec:  Dig.  9=3?.] 

Department  1.  Appeal  from  Superior 
Court,  Thurston  COunty;  C  E.  Claypool, 
Judge. 

Action  by  the  State  against  J.  H.  Scott  and 
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others.  From  Judgment  for  defendants, 
plaintiff  appeals.  Beversed  and  remanded, 
with  directions. 

W.  V.  Tanner,  R.  Bi  Campbell,  and  Lindsay 
Li.  Thompson,  all  of  Olympia,  for  the  State. 
Gordon  &  Easterday,  of  Tacoma,  for  respond- 
ent& 

ELLIS,  J.  Tills  is  an  action  by  the  state 
of  Washington  to  recover  possession  of  and 
quiet  title  to  a  portion  of  the  bed  of  Puget 
Sound,  commonly  known  and  referred  to  in 
the  record  as  the  "pothole,"  and  to  enjoin  the 
defendants  from  tre^assing  thereon.  The 
defendants  admit  that  the  state  upon  its  ad- 
mission into  the  Union  acquired  title  to  the 
pothole  by  virtue  of  section  1,  art  17,  of  the 
state  Constitution,  whereby  the  state  assert- 
ed title  to  the  beds  and  shores  of  all  navi- 
gable waters  within  its  boundaries.  They 
contend,  however,  that  the  state  conveyed  the 
pothole  to  them  by  certain  deeds  of  second- 
class  tldelands  which  are  pleaded  in  their 
answer.  The  state  admits  the  issuance  of  the 
deeds,  but  denies  that  they  conveyed  the  pot- 
hole or  any  part  of  it  The  evidence  shows 
beyond  question  that  the  pothole  and  the  chan- 
nel leading  out  of  it  to  deep  water  lie  below 
the  line  of  mean  low  tide.  Between  the  pot- 
hole and  the  strip  of  tldelands  lying  in  front 
of  and  contiguous  to  government  lots  3  and 
4  are  situate  certain  tldeland  tracts  or  oyster 
claims  forming  a  continuous  chain,  deeded  to 
Jim  Simmons,  J.  A.  Gale,  and  J.  B.  Tobln  for 
oystering  purposes.  These  -  oyster  claims 
were  deeded  under  the  provisions  of  chapter 
25/,  Laws  of  1895  (Rem.  &  Bal.  Code,  {{  6806, 
6807),  commonly  known  as  the  Callow  Act 
We  shall  hereinafter  refer  to  them  as  the 
Callow  Claims.  The  deeds  upon  which  the 
defendants  rely  as  conveying  to  them  the  pot- 
hole are:  First,  a  deed  from  the  state  dated 
March  18, 1911,  conveying  to  the  defendant  J. 
H.  Scott  "all  of  the  tldelands  undisposed  of 
by  the  state  situate  in  front  of,  adjacent  to, 
and  abutting  upon  lot  3,  section  22,  township 
19  north,  range  3  west"  ;  second,  a  deed  from 
the  state  dated  June  18,  1901,  conveying  to 
the  defendant  J.  H.  Scott  "all  that  portion  of 
the  tldelands  of  the  second  class  owned  by 
the  state  of  Washington,  situate  in  front  of, 
adjacent  to  and  abutting  upon  lot  4,  section 
22,  township  19  north,  range  3  west" ;  third, 
a  deed  from  the  state  dated  June  6,  1911,  to 
both  defendants,  conveying  "all  tldelands  of 
the  second  class  owned  by  the  state  of  Wash- 
ington lying  between  the  line  of  mean  low 
tide  and  the  line  of  extreme  low  tide  and  in 
front  of  lots  1,  2,  3,  and  4,  section  22,  town- 
ship 19  north,  range  3  west,  W.  M.,  with  a 
total  frontage  of  81.81  lineal  chains,  more  or 
less,  measured  along  the  meander  line,  ac- 
cording to  a  certiSed  copy  of  the  government 
field  notes  of  the  survey  thereof  on  file  in  the 
office  of  the  commissioner  of  public  lands  at 
Olympia,  Wash.,  excepting  such  portions  of 
said  tldelands  as  are  included  in  state  oyster 


reserves,  and  subject  to  such  right,  title,  or 
Interest  as  may  have  been  acquired  by  the 
purchaser  of  any  part  of  said  lands  as  tide- 
lands  suitable  for  the  cultivation  of  oysters 
under  any  deed  or  contract  heretofore  Issued 
by  the  state  of  Washington." 

Much  testimony  was  introduced  of  experts 
from  observations  taken  at  the  pothole  and 
as  to  general  tide  conditions  on  Puget  Sound 
and  testimony  of  witnesses  long  acquainted 
with  the  pothole  as. to  whether  it  has  ever 
been  entirely  uncovered  at  the  lowest  tides, 
all  with  the  view  of  determining  whether,  in 
fact,  the  pothole  lies  below  the  plane  of  ex- 
treme low  tide. 

The  court  found,  in  substance,  the  dtnation 
of  the  land  as  we  have  outlined  It,  and  that 
the  defendants  had  at  all  times  since  July, 
1900,  been  in  open,  notorious,  exclusive,  and 
peaceable  possession  of  the  pothole,  paying 
all  taxes  thereon  since  that  time;  that  the 
land  described  as  the  pothole  lies  above  the 
line  of  extreme  low  tide;  that  the  state  of 
Washington  does  not  now,  and  did  not  when 
this  action  was  commenced,  own  the  pothole 
or  any  portion  thereof ;  and  that  it  had  fail- 
ed to  establish  the  material  allegations  of  its 
complaint  Upon  these  findings  and  appro- 
priate conclusions  of  law  the  court  entered  a 
decree  denying  to  the  plaintiff  the  relief  praV- 
ed  for  and  dismissing  the  action.  The  plain- 
tiff appeals. 

The  appellant  contends:  (1)  That  the  deeds 
upon  which  the  respondents  rely  conveyed  no 
title  to  the  pothole,  in  that  the  pothole  is  not 
in  front  of  and  adjoining  the  upland  or  any 
tldelands  of  the  second  class  owned  by  the 
defendants  in  front  of  and  adjoining  the  up- 
land ;  (2)  that  the  defendants  acquired  no 
title  to  the  pothole  by  any  of  these  deeds,  be- 
cause the  evidence  shows  that  the  pothole  is 
below  the  line  or  plane  of  extreme  low  tide. 
The  first  of  these  contentions  presents  a  ques- 
tion of  law ;  the  second  a  question  of  fact 

[1]  1.  At  the  time  that  the  first  two  deeds 
were  initiated  by  purchase  of  the  tldelands 
therein  described,  tldelands  were  defined  by 
statute  as  follows: 

"Tide  Land*.— AH  lands  over  which  the  tide 
ebbs  and  flows  from  the  line  of  ordinary  high 
tide  to  the  line  of  mean  low  tide,  •  •  •  and 
excepting  oyster  lands."  Chapter  89,  !  4.  d. 
230,  Laws  1897;  2  Rem.  &  Bal.  Code,  §  6641. 

See  Pearl  Oyster  Co.  v.  Houston,  57  Wash. 
533,  107  Pac.  349,  832,  135  Am.  St  Rep.  1007. 

The  first  deed,  though  issued  on  March  18, 
1911,  was  made  in  pursuance  of  a  purchase 
by  George  C.  Israel  from  the  state  on  July 
7,  1900,  long  before  the  act  of  1911,  to  which 
we  shall  hereinafter  refer,  had  extended  the 
outer  line  of  the  state's  tldelands  to  the  line 
of  extreme  low  tide.  It  is  clear,  therefore, 
that  this  deed  conveyed  only  what  Israel  had 
purchased,  and  carried  title  no  further  than 
to  the  line  of  mean  low  tide. 

The  second  deed  of  June  18,  1901,  likewise 
carried  title  only  to  the  line  of  mean  low  tide. 
It  was  made  in  pursuance  of  a  purchase 
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long  antedating,  and  Itself  long  antedated, 
the  extension  act  of  1911.  These  two  deeds 
are  limited  by  the  express  terms  of  the  Stat- 
nte  defining  tidelands  then  In  force  to  lands 
above  the  line  of  mean  low  tide,  and  except- 
ing oyster  lands.  Pearl  Oyster  Co.  t.  Heu- 
ston,  supra.  They  did  not  convey  any  of  the 
lands  theretofore  deeded  under  the  Callow 
Act.  This  court  spedflcally  so  held  In  Scott 
▼.  Olympia  Oyster  Ca,  63  Wash.  364,  115 
Pac.  737. 

[2]  At  the  time  the  third  deed  above  re- 
ferred to  was  Issued  the  outer  line  of  the 
state's  tidelands  had  been  extended.  "Tide- 
lands"  were  then  defined  by  statute  as  fol- 
lows: 

"Tide  Lands. — All  lands  over  which  the  tide 
ebbs  and  flows  from  the  line  of  ordinary  Ugh 
tide  to  the  line  of  extreme  low  tide,  except  in 
front  of  cities  where  harl>or  lines  have  been  es- 
tablished or  may  hereafter  be  established,  where 
SDch  tide  lands  shall  be  those  lying  between  the 
line  of  ordinary  liigb  tide  and  the  inner  harbor 
line  and  excepting  oyster  reserves."  Chapter 
36.  I  1.  subd.  2,  p.  1^,  Laws  1911 ;  8  Bern.  & 
Bal.  Code.  {  6641. 

It  is  obvious  tliat  but  for  the  exception  of 
lands  theretofore  deeded  the  description  In 
the  third  deed  would  have  carried  title  to 
the  line  of  extreme  low  tide,  wherever  that 
may  be.  It  is  equally  obvious,  as  It  seems 
to  us,  that  with  the  exception  It  carries  title 
to  all  of  the  tidelands  to  the  line  of  extreme 
low  tide,  save  those  excepted.  The  appellant 
contends,  however,  that  this  deed,  when  con- 
strued In  accordance  with  the  law  of  1911 
pursuant  to  which  it  was  made,  conveyed 
liothing  beyond  the  Intervening  Callow 
grants.  The  purchase  was  under  the  prefer- 
ence right  accorded  by  section  2  of  the  act 
of  1911,  which  provides: 
"That  the  prior  and  preference  right  to  pur- 
'  chase  all  tide  lands  of  the  second  class  lying  be- 
tween the  line  of  mean  low  tide  and  the  line  of 
extreme  low  tide  in  front  of  all  tide  lands  of 
the  second  class  heretofore  sold  or  conveyed  by 
the  state  of  Washington  is  hereby  granted  for 
the  period  of  ninety  days  from  the  date  this  act 
goes  into  effect  to  the  purchasers,  their  grantees 
or  successors  in  interest  of  an;  tide  lands  of  the 
second  cisss  heretofore  sold  or  conveyed  by  the 
state  of  Wsshington.  ♦  •  • "  Chapter  86,  i 
2,  p.  130,  Laws  1911;  8  Rem.  &  Bal  Code,  ! 
6641—1. 

AMMllant  insists  that  the  words  "In  front 
of,"  contained  in  this  section,  mean  "adjoin- 
ing," gaotlng  in  support  of  ttiat  claim  from 
State  ex  r^  L^man  v.  Bridges,  24  Wash. 
363,  64  Paa  618,  where  it  Is  said: 

"From  a  geometrical  point  of  view  in  front 
of  might  include  everything  between  the  pre- 
scribed line  and  infinity ;  but,  as  applied  practi- 
cally to  measurements  on  the  surface  of  the 
eariEh,  we  believe  it  can  only  mean  immediataly 
in  front  of,  that  is,  adjoining." 

It  is  argued  tliat,  under  that  decision,  the 
third  deed  above  mentioned  did  not  convey 
to  the  respondents  any  lands  outside  of  the 
Callow  claims.  In  that  lands  outside  of  those 
claims  lay  In  front  of,  that  is,  adjoining  the 
Callow  claims,  and  not  In  front  of  or  adjoin- 
ing the  tidelands  of  the  respondents  lying  be- 
tween the  upland  and  the  Callow  claims. 


Construed  In  relation  to  Its  facts,  the  Lehman 
Case  does  not  sustain  the  appellant's  conten- 
tion. That  case  merely  holds  that  lands  "in 
front  or'  the  limits  of  an  Incorporated  city  or 
town  included  only  such  lands  as  were  ad- 
]<dnlng  and  in  front  of  such  city  or  town 
on  the  same  side  of  the  channel  of  navigable, 
water,  and  that  the  term  was  not  used  In  the 
absolute  or  geogrraphical  sense  which  would 
Include  all  tidelands  lying  between  the  side 
lines  of  the  city  extended  to  infinity  so  as  to 
embrace  tidelands  on  the  other  side  of  the 
channeL  Though  it  defines  the  words  "In 
front  of  as  meaning  "immediately  In  front 
of,  tliat  is,  adjoining,"  tills  definltl(»i  is  plain- 
ly Intended  as  a  conclusion  from  what  pre- 
cedes it.  So  read,  It  is  clearly  meant  to  ap- 
ply to  the  whole  body  of  tidelands  on  the 
given  side  of  the  channel,  without  regard  'to 
segregated  ownership,  that  is,  all  lands  in 
front  of  and  adjoining  in  the  sense  of  lying 
on  that  side  of  the  diannel.  We  cannot  adopt 
the  view  of  the  Attorney  General  that  the 
Callow  Act  daimants  are  owners  of  tide- 
lands  "theretofore  sold  and  conveyed"  with- 
in the  meaning  of  the  act  of  1911  so  as  to 
be  entitled  to  the  preference  right  to  pur- 
chase the  tidelands  in  front  of  those  claims 
lying  between  the  lines  of  mean  low  tide  and 
extreme  low  tide  under  that  act  Though 
they  had  such  a  right  as  prevented  their 
clalnis  from  passing  by  the  state's  tldeland 
deed,  and  such,  In  fact,  that  the  state  could 
not  convey  their  land  at  all  without  first  de- 
claring a  forfeiture  of  their  claims  for  cause, 
they  did  not  hold  the  fee-simple  title.  Scott 
V.  Olympia  Oyster  Co.,  supra.  On  principle  it 
would  seem  that  nothing  short  of  a  fee-simple 
title  could  be  a  sufficient  basis  for  the  pref- 
erence right  to  purchase  In  fee  simple  the 
frontal  tidelands  between  mean  low  and  ex- 
treme low  tide.  The  case  of  Bleakley  v.  Lake 
Washington  Mill  Co.,  65  Wash.  215,  118  Pac. 
5,  cited  by  appellant  in  this  connection,  goes 
no  further  than  to  hold  that  lands  located 
below  the  line  of  high  water  and  above  the 
meander  line  on  the  shore  of  Lake  Washing- 
ton, and  hence  subject  to  overflow,  when  pat- 
ented by  the  government  prior  to  statehood, 
and  thereafter  owned  as  private  property,  is 
not  "shore  land,"  within  the  meaning  of  the 
statute,  but  is  to  l>e  regarded  as  upland  by 
force  of  the  government's  survey  and  patent 
In  fee,  the  ownership  of  which  carries  the 
preference  right  to  purchase  unpatented 
shore  lands  belonging  to  the  state  and  front- 
ing or  abutting  upon  the  patented  land.  The 
patented  land,  though  actually  overflow 
land,  being  by  legal  convention  upland,  car- 
ried as  an  incident  the  preference  right  of 
purchase  to  its  owner  in  fee  simple. 

We  fail  to  see  wherein  the  case  of  State 
V.  Sturtevant,  76  Wash.  168,  135  Pac.  1035, 
138  Pac.  650,  also  cited  by  appellant,  when 
confined  to  its  facts,  has  any  bearing  on  the 
question  t>efore  us.  That  case  Involved  ac- 
cretions or  relictions  resulting  from  the  low- 
ering of  the  waters  of  Lake  WasUngton  in- 
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aring  to  the  abutting  owner  with  an  unde- 
fined water  boundary.  As  Indicated  In  that 
case,  there  Is  a  marked  difference  In  the  defi- 
nition of  shore  lands  and  tldelands  found  In 
Rem.  &  BaL  Code,  |  6641,  as  to  their  outer 
boundaries,  the  outer  boundary  of  shore 
lands  being  left  undefined,  while  the  outer 
boundary  of  tldelands  was  defined  first  as 
extended  to  mean  low  tide,  and  subsequently 
by  the  act  of  1011  to  extreme  low  tide. 

2.  Impelled,  as  we  are,  both  by  the  terms 
of  the  third  deed  and  by  the  statute  under 
which  It  was  made,  to  hold  that  It  conveyed  all 
tldelands  between  the  lines  of  mean  low  tide 
and  extreme  low  tide  in  front  of  those  con- 
veyed by  the  two  prior  deeds  to  the  respond- 
ents, the  issue  is  reduced  to  the  evidential 
question:  Is  the  pothole  below  the  line  or 
plane  of  extreme  low  tide?  If  It  Is,  the  third 
deed  not  convey  it  to  the  respondents,  and 
the  title  still  remains  in  the  state.  If  it  is 
not,  that  deed  did  convey  it  to  the  respond- 
ents. 

[3,4]  Preliminary  to  a  determination  of 
that  question  a  brief  resume  of  the  state's 
pertinent  tldeland  legislation  will  be  iUuml- 
natlng  as  to  what  was  intended  by  the  use 
of  the  term  "extreme  low  tide"  in  the  statute 
(chapter  38,  Laws  1911).  The  first  act  re- 
lating to  the  disposition  of  tldelands  (Laws 
1889-90,  p.  431)  prescribed  no  outer  bound- 
ary for  the  state's  tldelands.  They  were  -sold 
by  metes  and  bounds  fixed  by  surveys  made 
by  the  applicant  In  each  case;  The  resulting 
irregularity  of  privately  owned  tracts  led  to 
the  passage  of  the  act  of  1895  (2  Rem.  &  BaL 
Code,  §  6641)  supra,  defining  tldelands  and 
adopting  the  line  of  mean  low  tide  as  their 
outer  boundary.  Thereafter  this  court,  in 
Pearl  Oyster  Co.  v.  Heuston,  supra,  held  that 
state  deeds  of  tldelands  conveyed  nothing 
between  the  lines  of  mean  low  tide  and  ex- 
treme low  tide.  This  in  turn  led  to  the  pas- 
sage of  the  act  of  1911,  amending  the  defi- 
nitl<m  of  tldelands  by  extending  the  outer 
line  to  the  line  of  extreme  low  tide.  The 
original  definition  of  1895  and  as  re-enacted 
in  1897  excepted  "oyster  lands,"  and  the 
amended  definition  of  1911  excepted  "oyster 
reserves."  By  an  act  of  1899  (section  6808 
to  6818,  inclusive.  Rem.  &  Bal.  Code)  passed 
for  the  encouragement  and  protection  of  deep- 
water  oyster  culture,  provision  had  already 
been  made  for  the  leasing  of  lands  lying  be- 
low the  line  of  extreme  low  tide  for  deep-sea 
oyster  planting.  With  this  act  and  the  prior 
definition  before  it,  we  must  assume  that  the 
Legislature,  in  using  the  term  "extreme  low 
tide"  in  redefining  tldelands  in  the  act  of  1911, 
meant  to  extend  the  boundary  of  its  tldelands 
out  to  the  line  separating  land  so  continuous- 
ly covered  with  water  that  it  might  be  leased 
for  deep-sea  oyster  culture  from  the  tide- 
lands  of  the  state.  This,  as  it  seems  to  us 
furnishes  a  practical  definition  of  the  term 
"extreme  low  tide"  as  a  boundary,  and,  in 
view  of  the  exception  of  oyster  lands  in  both 
definitions  of  tldelands  and  of  the  settled 


policy  of  the  state  to  encourage  oystw  cul- 
ture, evidenced  by  the  act  of  1899,  furnishes 
an  impelling  reason,  where  the  question 
whether  a  given  tract  lies  below  or  above 
that  line  is  one  of  extreme  doubt,  for  re- 
solving the  doubt  In  favor  of  the  state.  This 
view  accords  also  with  the  rule  that  grants 
by  a  sovereign  state  ate  to  be  construed 
most  strongly  against  the  grantee,  which 
rule  is  as  applicable  to  tldeland  grants  as 
to  any  other.  Pearl  Oyster  Co.  ▼.  Heuston, 
supra.  Indeed,  it  would  seem  that  this  rule 
should  be  especially  applicable  where,  as 
here,  its  observance  tends  to  subserve  a  set- 
tled policy  of  the  state. 

A  detailed  review  of  the  evidence  1b  in- 
compatible with  the  reasonable  compass  of 
an  opinion.  It  is  largely  technical.  We  shall 
attempt  no  more  than  to  Indicate  its  nature 
and  tendency. 

[1,6]  The  state  sought  to  show  that  the 
pothole  lies  below  the  lowest  recognized  plane 
of  extreme  low  tide.  On  Puget  Sound  there 
are  two  high  and  two  low  tides  occurring  in 
approximately  each  24  hours.  Tbe  altema  te 
high  and  low  tides  are  uneqnaL  There  is  an 
extreme  daily  low  tide  and  an'  extreme  dally 
high  tide.  The  term  "metin  low  tide"  signifies 
the  mean  or  average  level  of  the  low  tides, 
including  both  the  long  and  the  short  dally 
runout  "Mean  lower  low  tide"  signifies  the 
mean  level  of  the  dally  extreme  low  tides. 
The  "harmonic  plane"  is  the  zero  adopted  by 
the  United  States  Coast  and  Geodetic  Sur- 
vey of  the  Department  of  Commerce  upon 
which  its  tidal  tables,  charts,  and  maps  are 
based.  It  is  an  arbitary  plane,  and  is  the 
lowest  plane  of  the  tide  in  Puget  Sound  recog- 
nized by  that  department.  It  is  approximate- 
ly two  feet  lower  than  mean  lower  low  tide, 
and  approximately  four  feet  lower  than  mean 
low  tide.  The  plane  of  extreme  low  tide  as 
established  by  the  United  States  army  engi- 
neers through  some  20  years  of  observation 
at.  Seattle  is  approximately  two  feet  lower 
than  the  harmonic  plane.  Hie  state  sought 
to  show  that  the  pothole  lies  below  this  plane 
aa  fixed  by  the  army  engineers. 

Bdward  Dohm,  the  field  engineer  of  the 
state's  land  department,  took  soundings  at 
the  pothole  in  order  to  determine  its  rela- 
tion to  the  plane  of  extreme  low  tide.  The 
following  method  was  pursued:  In  July, 
1913,  he  set  a  gauge  on  a  pile  near  the  moutii 
and  at  the  east  end  of  the  pothole,  and  an- 
other at  the  west  end,  and  took  a  series  of 
readings  covering  2  days  in  July  and  10  days 
in  the  following  January.  From  these  read- 
ings and  from  others  taken  at  the  same  time 
at  Seattle  by  the  United  States  Coast  and 
Geodetic  Survey  he  determined  the  difference 
in  elevation  between  his  gauge  at  the  pothole 
and  those  at  Seattle,  and,  taking  the  average 
of  these  differences,  adjusted  his  gauges  to 
the  same  level  as  that  at  Seattle.  He  found 
that  his  gauges  at  the  pothole  were  set  .05 
too  low.  In  taking  the  soundings  in  the  pot- 
hole, and  In  the  preparation  of  the  map  of 
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the  pothole  shoTdns  his  soandlngs,  which  Is 
In  evidence,  dne  allowance  was  made  for  this 
discrepancy,  and  also  for  the  change  of  tides 
dnring  the  time  of  taking- the  soundings.  One 
man  was  located  at  the  gange  recording  the 
height  of  the  water,  and  another  man  In  a 
boat  was  at  the  same  time  recording  the 
depth  of  the  water  at  each  sounding.  The 
bottom  of  the  pothole  and  the  channel  as 
compared  with  the  line  of  extreme  low  tide 
at  the  pothole,  as  determined  by  the  sound- 
ings and  readings  taken  by  the  witness, 
adopting  the  line  of  extreme  low  tide  as 
shown  t^  the  records  of  the  army  engineers 
and  Indicated  upon  the  map  made  by  the  wit 
ness,  is  from  one  to  seven  feet  below  that 
plane. 

The  respondents  sought  to  meet  this  evi- 
dence with  the  testimony  of  J.  L.  Clapp,  a 
dvll  engineer  formerly  connected  with  the 
United  States  engineer's  office  at  Seattle,  who 
testified.  In  substance,  that  In  order  to  deter- 
mine the  depth  of  water  below  the  plane  of 
extreme  low  tide  he  would  have  followed  the 
same  coarse  as  that  pursued  by  Dobm,  but 
that  Dohm's  deductions  were  unreliable,  be- 
cause his  observations  did  not  extend  over 
a  sufficient  length  of  time.  He  testified  that, 
to  be  accurate,  It  would  be  necessary  to  take 
a  great  number  of  readings  over  a  long  peri- 
od of  time.  Ue  also  testified  that,  calculat- 
ing from  maps  prepared  by  the  United  States 
Coast  and  Geodetic  Survey,  the  bottom  of 
the  pothole  Is  about  a  foot  below  the  line 
of  extreme  low  tide,  and  the  bottom  of  the 
channel  leading  out  of  the  pothole  Is  about  a 
foot  above  the  Une  of  extreme  low  tide.  It 
Is  thns  apparent  that  the  real  controverted 
point  In  evidence  Is  as  to  the  depth  of  the 
channel,  since  the  resixindents'  own  evidence 
concedes  that  the  pothole  proper  lies  a  foot 
below  the  plane  of  extreme  low  tide  as  fixed 
by  the  government  engineers.  With  due  def- 
erence to  the  opinion  of  the  learned  trial 
court,  we  believe  that  greater  weight  should 
be  given  to  the  testimony  of  the  witness 
Dohm,  which  Is  based  upon  actual  measure- 
ments, though  covering  only  a  short  period 
of  time,  but  admittedly  made  upon  a  proper 
plan,  than  to  estimates  of  the  respondents' 
witness  Clapp.  But,  even  conceding  that  the 
testimony  of  these  witnesses  might  be  con- 
sidered as  leaving  the  matter  Indeterminate, 
we  have  In  the  record  the  testimony  of  a  con- 
dderable  number  of  witnesses,  some  of  whom 
had  lived  on  the  shores  of  Oyster  Bay  for  a 
great  many  years  and  were  familiar  with 
the  tide  fluctuations  In  and  about  the  pothole, 
all  of  whom  testified  that  they  never  saw  the 
greater  portion  either  of  the  pothole  or  of 
the  channel  leading  therefrom  denuded  of 
water  during  the  lowest  tides.  Their  testi- 
mony Indicates  that  there  was  always  a 
depth  of  from  one  to  two  feet  of  water  in  the 
pothole  proper  and  from  four  to  six  inches 
of  water  In  the  channel  during  low  tide. 
Some  of  the  respondents'  witnesses  and  one 


of  the  respondents  himself  testified  to  the 
same  effect  To  meet  this  testimony  the  re- 
spondents Introduced  evidence  to  the  effect 
that  there  are  many  springs  flowing  into  the 
pothole  from  the  upland,  and  sought  to  de- 
duce therefrom  that  the  water  in  the  pot- 
hole during  low  tide  cooies  from  these 
springs,  but  the  evidence  shows  that  the  wa- 
ter flowing  out  of  the  pothole  during  low  tide 
exceeds  in  volume  that  flowing  In  from  seep- 
age and  springs,  and  tends  strongly  to  the 
conclusion  that  the  water  in  the  pothole  at 
the  lowest  stage  of  the  tide  Is  not  seepage 
from  springs,  but  Is  sea  water.  We  have  ex- 
amined the  evidence  with  much  care.  We 
are  satisfied  that  It  strongly  preponderates 
in  favor  of  the  view  that  both  the  pothole 
and  the  channel  leading  from  it  Ue  below  the 
plane  of  extreme  low  tide,  save  certain  In- 
significant portions  around  the  border.  We 
conclude,  therefore,  that  the  deed  from  the 
state  to  the  respondents,  which  both  In  law 
and  by  Its  terms  conveyed  nothing  below  the 
plane  of  extreme  low  tide,  conveyed  to  the 
respondents  neither  the  bed  of  the  pothole 
nor  of  the  channel,  and  that  the  title  there- 
to still  remains  in  the  state. 

[7,  t]  We  find  no  merit  in  the  claim  of  the 
respondents  to  a  title  by  adverse  possession 
aided  by  Improvements  and  payment  of  tax- 
es. If  we  are  correct  in  our  findings  on  the 
evidence.  It  Is  clear  that  the  respondents 
have  no  color  of  title,  and  the  case  therefore 
falls  within  the  rule  of  State  v.  Sturtevant, 
supra,  wherein  we  held  that  the  possession 
of  a  mere  sauatter  is  Insufficient  to  initiate 
a  title  by  adverse  possession  or  to  start  the 
running  of  the  statute  of  limitations.  We 
find  nothing  in  the  record  sufficient  to  estop 
the  state  from  asserting  title  to  this  land,  - 
and  it  Is  elementary  that  adverse  possession 
cannot  be  made  the  basis  of  title  as  against 
a  sovereign  state.  State  v.  Seattle,  67  Wash. 
602,  107  Pac.  827,  27  L.  E.  A.  (N.  S.)  1188; 
Brace  &  Hergert  MIU  C!o.  v.  State,  49  Wash. 
826,  95  Pac.  278;  West  Seattle  v.  West  Seat- 
tle Land,  etc.,  Co.,  38  Wash.  369,  80  Pac.  649. 
See,  also.  Rem.  &  Bal.  Ck>de,  {  167. 

It  seems  to  be  conceded  that  the  descrip- 
tion contained  in  the  state's  complaint  is  not 
an  absolutely  accurate  description  of  the  land 
lying  below  the  line  of  extreme  low  tide  as 
determined  by  the  evidence  of  the  state's  en- 
gineer, Dohm,  and  as  shown  upon  the  map 
made  by  him  which  was  Introduced  In  evi- 
dence, showing  the  limits  of  the  land  actually 
below  that  plane. 

The  Judgment  Is  therefore  reversed,  and 
the  cause  is  remanded,  with  direction  to  the 
trial  court  to  permit  the  state  to  recast  Its 
description  so  as  to  Include  only  those  lands 
falling  below  the  line  of  extreme  low  tide  as 
shown  upon  the  map,  excluding,  however, 
such  parts  of  these  lands  as  fall  within  any 
of  the  Callow  grants,  and  enter  a  decree 
quieting  title  to  the  land  so  described  and  In 
other  respects  as  prayed  for  In  the  complaint 
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If  any  qaestlon  is  raised  as  to  tbe  correct- 
ness of  the  new  description  as  compared  with 
the  map,  tbe  court  Is  directed  to  take  evi- 
dence and  determine  therefrom  whether  such 
new  description  conforms  to  the  map  now  In 
evidence,  and  from  such  evidence  correct  any 
discrepancy  which  may  be  made  to  appear. 

MORRIS,  C.  J.,  and  MAIN  and  FULLER- 
TON,  J  J.,  concur. 

(89  Wash.  250) 

PATZANT  et  al.  v.  OAUDIIiL  et  nx. 
(No.  12882.) 
(Supreme  Court  of  Washington.    Jan.  11, 1916.) 

1.  Judgment  «=»199  —  JtroGMKNi  Now   Ob- 
BTANTB  Verkdioto— Evidence. 

Where  there  is  any  evidence  in  favor  of  the 
defendants  upon  tbe  only  issue  of  fact  deter- 
mining their  liability,  plaintiff's  motion  for  judg- 
ment non  obstante  veredicto  is  properly  denied. 
[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  §§  367-375;  Dec.  Dig.  <S=»199.]i 

2.  Tbiai,  ®=»260— Instbcotions— REPETrrioN. 

In  a  broker's  action  for  commission  on  a 
real  estate  trade,  instructions  stating  that  the 
broker  had  been  made  the  defendant's  agent, 
that  he  bad  made  the  sale  and  procured  a  buyer 
who  was  ready,  able,  and  willing  to  comply  with 
the  terms  of  sale,  and  was  entitled  to  his  com- 
mission, absent  subsequent  alteration  of  the 
original  contract,  are  sufficient  to  present  the 
issue  of  agency,  so  that  it  was  not  error  to  re- 
fuse a  requested  instruction  defining  a  real  es- 
tate broker  and  stating  the  law  as  to  when  a 
real  estate  broker  is  entitled  to  his  commission. 
[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  Si  651-659;    Dec.  Dig.  x3=>260.] 

3.  Bboeers  ^=s>88  —  Actions- CouPKNBATiON 
—Question  fob  Jubt. 

Evidence  held  sufficient  to  justify  submis- 
sion to  the  jury  of  the  issue  whether  a  broker's 
contract  to  sell  real  estate  for  a  commission 
was  subsequently  altered  to  waive  the  commis- 
sion in  case  of  sale  for  cash. 

[Ed.  Note.— For  other  cases,  see  Brokers,  Cent- 
Dig.  i§  121,  123-180;   Dec.  Dig.  <8=>88.] 

4.  Appeal  and  Ebbob  iS=>1005— AppboVAL  o» 

VEBDICT— GONTBABT    STATEMENT    OF   CoUBT. 

Although  the  trial  judge,  during  the  prog- 
ress of  the  case,  indicated  that  certain  testi- 
mony was  improbable  and  incredible,  and  that  if 
tbe  jury  found  otherwise  he  would  be  impelled  to 
set  the  verdict  aside,  his  conclusion  on  rendi- 
tion of  the  verdict  that  the  verdict  was  proper 
was  conclusive  upon  the  court  on  appeal. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §S  3860-3876,  3W8-3950; 
Dec  Dig.  «=>1005.] 

Department  2.  Appeal  from  Superior 
Court,  Snohomish  County;  Guy  C.  Alston, 
Judge. 

Action  by  H.  C.  Payzant  and  another 
against  B.  P.  Caudlll  and  wife.  From  an 
order  overruling  plaintiffs'  motion  for  judg- 
ment non  obstante  veredicto  or  for  new  trial, 
the  plaintiffs  appeaL    Affirmed. 

Robert  Mulvlhlll,  of  Everett,  for  appellants. 
E.  C.  Dailey,  of  B)verett,  for  respondents. 

HOLCOMB,  J.  Appellants'  motion  for  a 
directed  verdict  In  their  favor,  against  re- 
spondents, having  been  denied  and  the  case 
submitted  to  the  Jury  on  the  evidence,  the 


Jury  found  for  tbe  respondents.  Appellants 
then  unsuccessfully  moved  for  judgment  n. 
o.  v.,  or  for  a  new  trial. 

[1]  The  court  shoufd  not  have  granted  tbe 
motion  for  directed  verdict  or  for  judgment 
n.  o.  V.  for  appellants,  for  tbe  reason  -that 
there  was  evidence  on  t)elialf  of  respcmdents 
on  the  one  issue  of  fact  wMch  determined  tbe 
respondents'  liability,  viz.,  whether  If  tbe 
equity  in  respondents'  property  was  sold  to 
appellants  or  to  any  other  person,  at  tbe 
price  fixed  therefor  for  cash,  no  commission 
was  to  be  paid. 

[2,  3]  There  was  a  contract  l)etween  appel- 
lants and  respondents,  whereby  appellants 
were  to  and  did  procure  an  exchange  of  cer- 
tain property  owned  by  a  Mrs.  Austin,  valued 
at  $2,600,  for  an  equity  of  respondents  in 
certain  other  property  over  and  above  a 
certain  mortgage  of  $2,900,  which  equity 
was  valued  at  $2,600,  and  for  which  appel- 
lants agreed  to  accept  a  commission  of  $200. 
Respondents  by  letter  and  wire  agreed  to 
the  exchange  on  the  precise  terms  stated 
by  appellants,  but  proposed  that  appellants 
take  $50  in  cash  as  part  payment  of  their 
commission  and  take  respondents'  note  for 
$150,  the  balance,  for  six  monttis.  Mrs. 
Austin  was  ready,  able,  and  willing  to  make 
the  exchange,  and  in  fact  moved  at  once  into 
tbe  respondent's  property.  A  Mrs.  Wright 
was  acting,  in  part,  as  agent  for  respondents, 
and  she  asserts  that: 

She  was  unable  to  procure  the  consummation 
of  tbe  ezcbauge  from  ap{>eUants  because  they 
"insisted  on  having  all  their  commission  in  casii, 
and  would  not  turn  the  Austin  property  over 
until  they  got  it;  that  the  negotiations  between 
her  and  appellants  continued  from  Septemlier 
19th  to  October  28th." 

As  the  case  devel<^>ed  under  the  evidence, 
tbe  court  instructed  the  Jury  to  the  effect 
that: 

"Under  the  undisputed  evidence  and  the  ad- 
missions in  the  pleadings,  the  defendants  enter- 
ed Into  the  contract  for  the  exchange  of  their 
property  for  the  property  described  in  the  con- 
tract [Mrs.  Austin's]  and  upon  stated  terms; 
that  the  undisputed  evidence  in  the  case  is  that 
plaintiffs  obtained  such  purchaser  according  to 
the  contract,  and  respondents'  property  was 
actually  sold  by  appellants  and  possession  de- 
livered to  Mrs.  Austin  for  $3,860;  that  under 
the  evidence  the  appellants  are  entitled  to  the 
commission,  not  exceeding  $210,  unless  you  fur- 
ther find  that  the  plaintiffs,  subsequent  to  the  ex- 
ecution of  tbe  original  contract  between  ];dain- 
tiffs  and  defendants,  agreed  with  defendants 
that,  if  the  sale  was  made  for  cash,  the  plaintifb 
would  charge  no  commission  for  the  sale." 

The  court  also  further  Instructed  that: 
"Really  the  only  issue  submitted  to  yon  in 
this  case  is  the  question  whether  or  not  the 
plaintiffs  did  agree,  subsequent  to  September  19, 
1914,  that  if  a  sale  of  the  Caudili  property  was 
made  for  cash,  they  would  charge  no  commission 
for  making  such  sale.  If  you  should  find  that 
the  plaintiffs  so  agreed,  then  your  verdict  should 
be  for  tiie  defendants." 

Thus  were  tbe  Issues  reduced  to  thdr 
ultimate  In  giving  tbe  case  to  tbe  jury. 
There  was,  therefore,  no  error  in  refusing 
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tbe  Instmctlons  tendered  by  appellants,  de- 
fining a  real  estate  broker  and  stating  the 
law  as  to  when  a  real  estate  broker  Is  en- 
titled to  his  commission.  The  Instructions 
given  referred  to  the  Jury  but  one  issue, 
wlilch  expressly  stated  that  appellants  had 
been  made  the  brokers  or  agents  of  respond- 
ents ;  that  they  had  made  the  sale,  procured 
a  buyer  who  was  ready,  able,  and  willing  to 
comply  with  the  terms  of  sale,  and  were 
entitled  to  their  commission  unless  there  had 
been  a  subsequent  alteration  of  the  original 
contract  The  manner  of  submission  to  the 
jury  was  entirely  favorable  to  the  appellants 
nnless  the  court  erred  In  submitting  the  one 
issue  to  the  Jury  that  was  submitted.  Upon 
this  appellants  say  that  there  was  no  issue 
for  the  jury ;  that  the  lower  court  submitted 
an  issue  as  to  which  there  was  no  evidence 
to  support  it,  viz.:  "Did  the  appellants  agree 
that  they  would  not  charge  any  commission 
if  the  sale  was  made  for  cash?"  It  is  assert- 
ed that  the  testimony  is  to  the  efTect  that 
appellants  would  purchase  the  Austin  prop- 
erty after  the  trade  was  made,  and  if  tbe 
appellants  purchased  any  of  the  property 
they  would  not  receive  any  commission ;  that 
they  were  not  to  receive  a  commission  If  they 
purchased,  and  this  was  all  the  evidence  on 
a  cash  sale;  that  the  appellants  did  not 
purchase  the  property;  that  the  burden  was 
upon  the  respondents  to  show  by  clear  and 
substantial  evidence  that  appellants  made  a 
contract  by  which  they  were  to  perform 
services  and  receive  no  pay. 

While  it  is  a  fact  that  tbe  facta  as  testi- 
fied to  by  Mrs.  Wright,  the  agent  for  respond- 
ents, would  seem  to  be  improbable,  yet  one  of 
appellants,  Mr.  Smith,  testified  as  follows: 

"Question :  Isn't  it  a  fact,  that  when  yon 
showed  them  the  Lowell  [Mrs.  Aastin'sl  proper- 
ty, yon  told  them  that  they  could  eitber  have 
the  Jjowell  property,  or  you  would  sell  the  Low- 
ell property  and  pay  his  equity  in  cash  clear, 
without  any  commission?  Isn't  that  true,  Mr. 
Smith?  Answer:  Tea;  this  $1,000  or  $1,100 
would  have  been  the  amount  net  to  them  with- 
out a  commiMion.  Q.  Without  a  commission? 
A.  Tea,  sir:  and  that  la  what — for  your  informa- 
tion, that  is  what  I  was  trying  to  do,  this  80 
days;  was  to  get  them  that  cash  net  to  them." 

The  Lowell  or  Mrs.  Austin's  property  was 
sold  according  to  appellants'  testimony,  and 
appellants  furnished  the  money  to  pay  cash 
for  the  equity,  and  improbable  as  it  would 
otherwise  seem,  it  may  be  inferred  that  no 
commission  was  to  be  paid.  We  think,  there- 
fore, that  the  court  properly  submitted  this 
issue  to  the  Jury. 

[41  The  same  question  in  effect  is  raised 
in  argument  in  support  of  appellants'  motion 
for  a  new  trial.  It  appears  that  the  trial 
Judge,  in  passing  upon  appellants'  motion  for 
a  directed  verdict,  very  forcibly  intimated 
that  tbe  testimony  that,  If  the  sale  was  made 
for  cash,  no  commission  was  to  be  charged, 
was  Improbable  and  incredible,  and  that  In 
case  the  jury  found  otherwise,  he  felt  that  be 


would  be  Impelled  to  set  it  aside  But  in 
passing  on  a  motion  for  a  new  trial,  it  seems 
that  the  trial  Judge,  after  further  reflection 
and  deliberation,  concluded  that  the  facts 
supported  the  verdict,  probably  considering 
that  the  Jury  were  better  Judges  of  tbe 
credibility  and  probably  of  the  truth  of  the 
testimony  than  was  the  court,  and  refused  to 
grant  a  new  trial.  Having  thus  undoubtedly 
exercised  his  discretion,  we  are  concluded. 
It  is  our  province  under  the  repeated  deci- 
sions of  this  court  to  correct  manifest 
abuses  of  discretion  on  the  part  of  the  trial 
courts  in  granting  or  refusing  new  trials,  but 
not  to  Interfere  with  the  clear  exercise  of 
the  discretion  of  trial  court& 

There  is  no  error.    Tbe  Judgment  1b  af- 
firmed. 

MORRIS,  C.  J.,   and   BAUSMAN,  MAIN, 
and  PARKER,  JJ.,  concur. 


(89  Wash.  289) 
BEMISS    V.    PUGET    SOUND    TRACTION, 
LIGHT  &  POWER  CO.     (No.  12736.) 

(Supreme  Court  of  Washington.    Jan.  11, 191ft.) 

1.  Carbikrs  4=»31S— Inxdbt  to  Passenoks— 

SUFFICIENCT    or    EVIDENCS— NKOLIGENCS. 

Evidence,  in  an  action  for  personal  injury 
alleged  to  be  due  to  the  negligence  of  defendant 
when  its  outbound  car,  approaching  at  full 
speed,  without  warning,  or  any  attempt  to  stop 
until  within  10  feet  of  plaintiff,  struck  him  as 
he  was  about  to  board  an  inbound  car,  heid  to 
sustain  a  verdict  for  plaintiff. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent  Dig.  |{  1270,  1307-1S14 ;  Dec  Dig.  «=> 
3ia] 

2.  Gabriebs  «=9347— Inxubt  to  Pabsenoebs 
—  Question  fob  Jubt  —  CoNTKiBnTOBT 
Nequoencb. 

In  such  action,  and  notwithstanding  the 
plaintiff's  negligence  in  failing  to  take  any  pre- 
cautions for  his  safety  while  waiting  to  board 
the  inbound  car,  yet  if  the  motorman  on  the 
outbound  car  either  saw,  or  in  the  exercise  of 
proper  care  could  have  seen,  him  in  time  to 
have  slacked  the  speed  of  his  car  and  avoided 
the  accident.  It  could  not  be  said  as  a  matter 
of  law  that  such  negligence  was  the  proximate 
cause  of  tbe  injury,  but  the  question  was  for 
the  jury. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  H  1346,  1350-1386,  1388-1397, 
1402;    Dec.  Dig.  «=»347.] 

Department  2.  Appeal  from  Superior 
Court,  King  County;  John  B.  Humphries, 
Judge. 

Action  by  John  M.  Bemlss  against  the 
Puget  Sound  Traction,  Light  &  Power  Com- 
pany. Judgment  for  plaintiff,  and  defend- 
ant appeals.    Affirmed. 

Jas.  B.  Howe  and  A.  J.  Falknor,  both  of 
Seattle,  for  apt>ellant  Walter  8.  Fulton,  of 
Seattle,  for  respondent. 

liAIN,  J.  The  purpose  of  this  action  was 
to  recover  damages  for  personal  injuries  al- 
leged to  be  due  to  tlie  negligence  of  the  de- 
fendant   In'  the  answer  the  negligence  was 
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denied,  and  contrlbntory  negligence  on  the 
part  of  the  plaintiff  was  affirmatively  plead- 
ed. The  affirmatlTe  defense  was  denied  by  a 
reply.  Upon  the  issues  thus  framed,  the 
cause  was  tried  to  a  jury,  and  resulted  in 
a  verdict  In  favor  of  the  plaintiff  In  the  sum 
of  $6,000.  Judgment  being  entered  upon  the 
verdict  the  defendant  appeals. 

[1]  The  assignments  of  error  challenge 
only  the  sufficiency  of  the  evidence  to  sus- 
tain the  verdict  The  facts  which  were  ei- 
ther admitted  or  which  the  Jury  had  a  right; 
to  And  from  the  evidence  Introduced  are  sub- 
stantially as  follows:  At  about  7  o'clock 
a.  m.  <»i  December  31,  ldl3,  the  respondent, 
at  the  Intersection  of  Tesler  Way  and  Twen- 
ty-Seventh avenue  in  the  city  of  Seattle,  was 
struck  by  a  street  car  operated  by  the  ap- 
pellant, and  sustained  a  severe  injury.  Test- 
ier Way  Is  a  street  running  from  the  busi- 
ness section  of  the  dty  In  an  easterly  direc- 
tion. Twenty-Seventh  avenue  extends  north 
and  south  and  intersects  Tesler  Way  at  right 
angles.  Both  streets  at  the  place  of  the  ac- 
cident were  paved.  The  appellant  owns  and 
operates  a  double  track  cable  street  railway 
on  Tesler  Way,  the  cars  being  propelled  by 
an  underground  cable,  which  is  operated  at 
a  speed  of  10  miles  an  hour,  and  when  going 
at  full  speed,  the  cars  are  operated  at  the 
speed  of  the  cable  The  outbound  cars  are 
operated  upon  the  southerly  track,  and  the 
inbound  cars  upon  the  northerly  track.  The 
distance  between  the  inside  rails  of  the  two 
parall^  tracks  la  7  feet  The  cars  operating 
upon  the  tracks  overlap  the  tracks  a  distance 
of  30Vi  inches,  and  as  the  two  cars  pass  each 
other  on  the  parallel  tracks,  'the  nearest  point 
between  the  outsldes  of  their  running  boards 
is  23  inches.  The  cars  operated  upon  these 
tracks  have  an  Inclosed  portion  in  the  middle, 
and  on  each  end  an  open  section.  On  each 
side  of  the  open  section  is  a  long  seat  >'un- 
nlng  lengthwise  of  the  car  and  facing  out- 
ward, which  seat  is  reached  by  a  running 
board  one  step  below  the  floor  of  the  car. 
Passengers  are  allowed  to  board  and  alight 
from  the  cars  from  either  the  front  or  rear 
section.  At  the  time  of  the  accident  in  ques- 
tion, and  for  some  years  prior  thereto,  the 
respondent  had  lived  to  the  south  of  Tesler 
Way  and  a  Uttle  to  the  east  of  Twenty-Sev- 
enth avenue.  It  had  been  his  custom,  in 
going  to  bis  business  In  the  morning,  to  take 
the  westerly  or  Inbound  Tesler  Way  car  at 
Twenty-Seventh  avenue  and  Tesler  Way. 
On  the  morning  In  question,  when  he  reach- 
ed the  comer  of  Tesler  Way  and  Twenty- 
Seventh  avenue,  he  observed  the  Inbound  car 
about  150  feet  to  the  east  He  then  crossed  the 
street  and  stood  upon  or  near  the  south 
track,  waiting  for  the  car  to  approach,  when 
-he  would  board  It  at  the  front  open  section, 
as  he  usually  did.  In  crossing  the  street 
he  gave  no  attention  to  any  other  car  that 
might  be  coming  from  the  we^  When  the 
Inbound  car  approached  the  respondent  It 


stopped  for  the  purpose  of  receiving  him  aa 
a  passenger,  he  then  being  opposite  the  south 
side  of  the  rear  section  of  the  car,  the  front 
open  section  having  passed  him.  WhUe  in 
this  position,  and  before  he  boarded  the  car, 
another  car,  approaching  from  the  west 
struck  him,  causing  the  Injury  complained  of. 
This  latter  car  was  proceeding  at  full  speed 
without  warning,  and  no  attempt  was  made 
to  stop  it  or  slacken  its  speed  nntQ  it  was 
within  approximately  10  feet  of  the  place 
where  the  respondent  was  preparing  to  board, 
or  In  the  act  of  boarding  the  inbound  car. 
After  striking  the  respondent,  the  car  ran 
practically  its  full  length  before  it  was  st<^ 
ped;  the  rear  open  section,  after  the  car 
stopped,  overlapped  the  rear  open  section  of 
the  Inbound  car.  It  was  a  dark  and  rainy 
morning,  but  was  sufficiently  light  so  that 
the  motorman  on  the  outbound  car  could 
have  seen  the  respondent  when  he  was  ap- 
proximately 150  feet  distant  It  was  tlie  cus- 
tom for  west-bound  cars  at  this  point  to  re- 
ceive passengers  from  the  south  side.  No 
objection  at  any  time  was  interposed  by  the 
appellant  to  passengers  boarding  the  car 
from  that  side.  At  the  conclusion  of  the 
respondent's  case  the  appellant  moved  for  a 
nonsuit ;  and  at  the  conclusion  of  all  the  evi- 
dence challenged  the  sufficiency  of  the  evi- 
dence and  moved  for  a  directed  verdict 
These  motions  were  denied. 

[2]  The  appellanfb  principal  contention 
is  that  the  respondent  was  guilty  of  con- 
tributory negligence  in  standing  on  or  near 
the  south  track  without  taking  any  precau- 
tions to  avoid  being  hit  by  a  car  coming 
from  the  west  upon  that  track.  The  respond- 
ent claims  that  the  appellant  was  guilty  of 
negligence  in  that  the  car  upon  the  outboimd 
track  approadied  the  place  where  the  re- 
spondent was  boarding  the  inbound  car  at 
full  speed.  Notwithstanding  the  fact  that 
the  respondent  may  have  been  guilty  of  neg- 
ligence in  failing  to  take  any  precaution  for 
his  safety  while  he  was  waiting  to  board  the 
inbound  car,  if  the  motorman  upon  the  out- 
bound car  either  saw,  or  in  the  exercise  of  a 
proper  degree  of  care  could  have  seen,  him 
in  time  to  have  slackened  the  speed  of  the 
car,  and  thus  have  avoided  the  acddent  It 
cannot  be  held  as  a  matter  of  law  that  the 
negligence  of  the  respondent  was  tlie  prox- 
imate cause  of  the  injury.  The  question 
was  for  the  Jury.  Morris  v.  Seattle,  B.  & 
S.  Ry.  Co.,  66  Wash.  691,  120  Pae  834; 
O'Brien  v.  Washington  Water  Power  Co., 
71  Wash.  688,  129  Paa  891 ;  Mosso  ▼.  E.  H. 
Stanton  Co.,   75  Wash.   220,   134  Pac.   90.. 

The  case  cited  by  the  appellant  which  is 
most  nearly  in  point  in  sustaining  Its  con- 
tention Is  Miller  V.  St  Paul  City  Ry.  Co., 
42  Minn.  454,  44  N.  W.  533.  A  careful  read- 
ing of  that  case  will  disclose  a  material  dif- 
ference In  one  respect  between  the  facts- 
there  and  the  facts  In  this  case.  Bat  even 
though  the  holding  in  that  case  would  atup- 


Digitized  by 


Google 


Wash.) 


TACX)MA  MILL  00.  T.  NORTHERN  PAO.  RT.  00. 


ITS 


port  tbe  cootentlon  of  the  appellant  bere^ 
It  would  not  be  controlling.    Under  the  facts 
in  Che  present  case  It  Is  mled  by  the  cases 
of  Morris,  O'Brien,  and  Mosso,  supra. 
The  Judgment  wUl  be  affirmed. 

MORBIS,  C.  J.,  and  PARKER,  HOLCOMB; 
and  ELLIS,  JJ.,  concur. 

(89  Waah.  m) 

TACOMA  MILL  CO.  y.  NORTHBRN  PAO. 
RY.  00.     (Mo.  12533.) 


(Supreme  Court  of  Washington. 
1916.) 


7an.  11. 


1.  DKBD8  «S»90  —    CONST&UOnON    —   RSFXB- 

■HOB  TO  Othkb  Instrument. 

Where  a  right  of  way  deed  referred  to  a 
written  agreement  of  the  parties  and  the  agree- 
ment referred  to  the  deed,  the  two  instruments 
mast  be  considered  in  pari  materia. 

[Ed.  Note. — For  other  cases,  see  Deeds,  Cent. 
Dig.  IS  261-266;    l>ec.  Dig.  «='99.] 

2.  SSVIDBNCK    <8S»4S1    —    DOCUICBNTABT    Eti- 
DBNCB— OONBTBOCTION— PABOL    EjVIDBNCE. 

Where  the  intention  of  the  parties  to  a 
written  contract  and  right  of  way  deed  can  be 
discovered  from  the  language  employed,  ex- 
trinsic evidence  is  not  admissible  for  the  pur- 
pose  of  ascertaining  intention. 

[Ed.   Note. — For   other   cases,    see    Evidence, 
Gent  Dig.  H  2129-2133;   Dec.  Dig.  <^=>461.] 

8.  C0NTBA.CT8  4=>147— GoNBTBtrcnoN. 

A  written  contract  should  be  read  as  a 
whole  and  all  of  its  provisions  considered,  and 
too  much  effect  cannot  be  given  isolated  pro- 
Tisions. 

[Ed.   Note. — For  other  cases,  see  Contracts, 
Cent  Dig.  {{  730,  743;    Dec.  Dig.  «=9l47.] 

4.  CONTBACTS    «3»147— CoNBTBUOnON. 

The  duty  of  the  courts,  when  construing 
questioned  contracts,  to  search  out  the  intention 
of  the  parties,  is  well  established,  bat  that 
duty  arises  out  of  an  ambiguity,  and,  when  the 
instrument  is  not  ambiguous,  effect  must  be  giv- 
en to  its  terms. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  ${  730^  743;   Dec  IMg.  «=s>147.] 

6.    Railboads  «=973—GoNSTBUcnoN— Right 

or  Wat  Dkko. 

Plaintiff,  who  owned  extensive  premises 
used  for  the  manufacture  of  lumber,  by  a  writ- 
ten instrument  in  1W6  which  restored  an  origi- 
nal agreement  granting  to  defendant's  predeces- 
sor a  right  of  way  over  a  portion  of  the  prem- 
ises, granted  defendant  a  right  of  way  over  the 
premises  for  its  Bay  Side  extension.  The  in- 
strument and  right  of  way  deed  required  defend- 
ant to  lease  certain  water  lots  to  plaintiff,  to 
erect  a  fire-proof  tunnel  over  the  light  of  way, 
and  to  maintain  crossings  and  a  siding  for  plain- 
tiff's sole  benefit.  Thereafter  defendant  extend- 
ed its  Bay  Side  line,  and  many  trains  were  run. 
This  interrupted  defendant's  use  of  the  cross- 
ings. Held  that  in  view  of  the  fact  that  a 
grant  of  a  right  of  way  entitles  a  railroad  com- 
pany to  make  every  use  of  the  land  the  trafSc 
requires,  and  the  original  compensation  is  pre- 
sumed to  cover  such  added  use,  plaintiff  was  not 
entitled  to  enjoin  defendant  from  running  addi- 
tional trains  on  the  right  of  way  so  granted. 

[Ed.   Note. — For  other  cases,   see  Railroads. 
Cent  Dig.  (S  179-182;    Dec.  Dig.  «=s>73.] 

6.  Eminent  Domain  «=>31&— Riohth  or  Wat 
— Obant. 

Where  land  is  taken  for  a  railroad  right  of 
way,  the  railroad  company  is  entitled  to  make 
all  the  use  of  the  land  which  the  necessities  and 


convenience  of  the -public  may  require;  the 
original  compensation  being  presumed  to  cover 
such  added  use. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do' 
main.  Coat  Dig.  8S  841-846;    Dec  Dig.  «=:> 

Morris,  C.  J.,  and  CHiadwick,  J.,  dissenting. 

En  Banc.  Appeal  from  Superior  Court, 
Pierce  County ;  Ernest  M.  Card,  Judge. 

Action"  by  the  Tacoma  BIlll  Company 
against  the  Northern  Pacific  Railway  Com- 
pany. From  a  Judgment  tor  defendant,  plain- 
tiff appeala    Affirmed. 

Hughes,  McMlcken,  Dorell  &  Ramsey,  of 
Seattle,  for  appellant  Qeo.  T.  Reid,  J.  W. 
Quick,  and  L.  B.  da  Ponte,  all  of  Tacoma,  for 
respondent. 

HOLCOMB,  J.  Negotiations  initiated  Sep- 
tember 2,  1887,  by  respondent's  predecessor. 
Northern  Padflc  Railroad  Company,  and  car- 
ried on  between  it  and  appellant,  resulted  in 
an  agreement  and  deed  to  the  railroad  com- 
pany for  a  right  of  way  through  appellant's 
premises.  The  original  agreement  was  drawn 
up  in  writing,  and,  passing  from  hand  to 
hand  and  from  party  to  party,  was  mislaid 
and  lost  a  number  of  times  before  It  was  ful- 
ly executed  by  the  signatures  of  both  original 
parties.  Subsequent  negotiations  were  had 
from  time  to  time,  during  many  years,  to  re- 
store the  original  agreement,  which  finally 
culminated  in  an  agreement  which  was  for- 
mally made  and  executed  in  writing  by  the 
present  railway  company  respondent  and  ap- 
pellant, in  the  following  terms: 
"R.  W.  No.  33. 

"This  indenture  made  this  24th  day  of  Janu- 
ary, A.  D.  1906,  by  and  between  the  Tacoma 
Mill  Company,  a  corporation  duly  incorporated 
under  the  laws  of  the  state  of  California,  and 
doing  business  at  Tacoma,  in  the  state  of  Wash- 
ington, the  party  of  the  first  part,  and  the 
Northern  Pacific  Railway  Company,  a  corpora- 
tion incorporated  under  the  laws  of  the  state 
of  Wisconsin,  the  party  of  the  second  iMirt, 
witnesseth   as   follows: 

"Whereas,  in  the  month  of  May,  A.  D.  1888, 
the  said  party  of  the  first  part  made  an  agree- 
ment with  the  Northern  Pacific  Railroad  Com- 
pany, then  duly  incorporated  and  organized  as 
a  railroad  corooration,  under  an  act  of  Con- 
gress of  the  United  States  approved  July  2,  A. 
D.  1864,  whidi  said  agreement  was  never  exe- 
cuted, and  was  in  words  and  figures  following, 
to  wit: 

"  This  agreement  made  and  entered  into  this 
day  of  May,  A.  D.  1888,  by  and  between 


the  Tacoma  Mill  Company,  a  cori>oration  duly 
incorporated  under  the  laws  of  the  state  01 
California,  the  party  of  the  first  part  and  the 
Northern  Pacific  Railroad  (Company,  a  corpora- 
tion duly  incoriK>rafed  by  act  of  (jongress  ap- 
proved July  2,  A.  D.  1864,   witnesseth: 

"  'Wlhereas,  the  said  parties  to  this  agreement 
heretofore,  to  wit,  on  April  20,  1888,  by  their 
respective  attorneys  thereunto  duly  authorized, 
executed  a  certain  memorandum  of  agreement 
relative  to  a  rieht  of  way  to  be  granted  through 
the  mill  property  of  the  said  party  of  the  first 
part  in  the  ci^  of  Tacoma,  Pierce  county, 
Washington  Territory,  for  what  is  Imown  as  the 
Bay  Side  extension  of  said  company's  railroad 
along  the  water  front  of  Commencement  Bay, 
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BCRCBMBt   prvf  ided   fin 
aeSmr  of  a  deed  ^ 


for    Oe 


and    whick 
ezecvtioii  at  and 

partr  o(  tbe  fint  pert  eoBreTinc  to  mM  patty 
of  tne  aeeoiid  part  the  nid  li^  of  wj,  tat 
tira  eoaadentiaB  aad  upon  the  eonditions  and 
with  the  icaerratiaaa  tlteran  aad  hereinafter 
aec  forth,  and  whid  aaid  arreeaent  alao  pro- 
vided that  a  contract  eboald  be  entered  into 
b^  and  between  aaid  parties  ia  proper  farm  aet- 
tinr  forth  the  contents  of  wo  memorandma, 
and  the  eonfitkma  npon  which  and  right  of  way 
was  granted,  aad  all  the  agteeaienta,  eorenanta, 
and  atipnlatiaas  of  the  partiea  relatuis  thereto ; 

"'And  whereM,  the  aaid  partr  of  the  6nt 
part  has  this  day  duly  ezeented  nid  eonrey- 
anoa  of  aaid  right  of  way  to  be  deUvoed  to 
aaid  party  of  the  aecond  part  upon  ita  execution 
of  tUs  agreement,  which  said  right  of  way  is 
located  niWB  a  strip  of  land  twenty  (20)  feet  in 
width  (bang  ten  [101  feet  in  width  on  each  aide 
of  the  center  of  said  proposed  line  of  railroad 
aa  aorreyed  and  laid  oat,  and  hereafter  to  be 
constructed)  acnas  the  lands  in  section  twenty- 
nine  (29),  township  twcoty-one  (21)  north,  of 
range  three  (3)  east,  W.  H.,  owned  hf  the  Ta- 
coma  Mill  Company,  the  center  line  of  aaid  atrip 
of  land  beguuung  one  hundred  (KN^  feet  east 
and  sixty-nine  and  thirty-one  one-hondredtha 
(60^1)  feet  north  from  where  tlie  center  line  of 
Second  street,  in  XMoma,  W.  T.,  intersecto  the 
western  boundary  of  section  twenty-nine  (29), 
township  twenty-ona  (21)  north,  <tf  range  three 
«9  cast,  W.  Si.,  running  thence  south  76*  25' 
eais^  two  hundred  and  six-tenths  feet ;  thence  on 
a  7  cnrrc  to  the  right  two  liundred  and  twenty- 
six  and  two-tenths  feet:  thence  south  60°  35' 
east,  two  hundred  and  eighty  feet;  thoice  on  a 
12*  21V  curve  to  die  right  one  hnndred  and 
sixty  feet;  thence  south  40*  35'  east,  one  hun- 
dred feet;  thence  on  a  12*  30*  carre  to  the 
left  to  a  pmnt  one  thousand  two  hnndred  and 
fifteen  feet  east  of  the  western  boundary  of  sec- 
tion twenty-nine  (2^  aforesaid,  aasominf  said 
western  boundary  of  section  twenty-nine  a 
meridian  of  reference  in  the  foregoing  descrip- 
tion ;  and  it  is  to  be  held  by  said  aecond  party 
aa  in  aaid  convey ance  ia  set  forth: 

"  'Now,  therefore,  in  consideration  <^  the 
premises,  and  to  cany  out  said  memorandum 
agreement  the  partiea  hereto  agree  as  follows: 

"'First.  The  aaid  Northern  Pacific  Bailroad 
Company  ahall  incloae  their  track  and  roadway 
to  be  laid  and  located  upon  aaid  right  of  way 
with  a  good  house  or  tunnel,  constructed  of  iron 
or  other  fireproof  material,  and  shall  occupy  in 
construction  as  little  room  as  possible°;  the  said 
tunnel  ahall  begin  near  the  eastern  boundaiy  of 
said  mill  comiwny'a  property,  not  exceeding 
twenty  feet  weat  of  gate  leading  to  log  pond, 
and  to  continue  on  through  the  property  with 
said  houae  or  tunnel  aa  the  aaid  mill  company 
may  direct;  said  tnnnel  shall  not  exceed  nine- 
teen feet  in  the  clear  above  the  rails,  and  is  to 
be  kept  and  maintained  in  good  and  safe  condi- 
tion by  said  railroad  company  and  at  ita  ex- 
pense, and  said  track  and  roadway  across  said 
Mill  property  must  be  established  at  such  a 
grade  io  that  aaid  tunnel,  when  constructed, 
will  clear  the  chutes  and  other  connections 
with  aaid  mill  aa  the  aame  ahall  be  altered  to 
provide  for  aaid  construction,  and  will  not  inter- 
fere with  the  operation  of  said  miU. 

"  'Second.  The  railroad  company  shall  repair 
or  replace,  aa  the  case  may  be,  all  chutes  and 
roadways  leading  to  and  from  the  mill,  machine 
shops,  messhouse,  and  other  bnildiugs  on  said 
mill  company's  property,  wherever  the  same 
are  in  any  way  impaired  or  torn  away  in  course 
of  construction  of  said  railroad,  and  shall  put 
said  chutes  and  roadways  in  as  good  working 
order  or  condition  as  they  were  before  said  in- 
terference with  the  same  before  construction, 
or   shall   bear   the   expense   of   so   doing;     the 

{tlaner  mill  to  be  added  to  where  any  portion 
8  removed  or  taken  away  in  construction,  and 
the  planers  moved  and  put  in  as  good  working 


order  as  Oer  were  leCote  mwwal,  at  flw  ex- 
pease  of  said  rattroad  eoopeny. 

*"Hird.  The  line  of  said  railroad  is  to  pass 
within  eight  l8>  fttt  at  the  gate  leading  to  log 
pond,  and  said  raiiroad  eompeay  is  to  construct 
a  span  sofficJently  bmg  so  as  not  to  interfere 
with  the  booming  privileges  or  the  sluicing  of 
logs  throogh  said  gate  into  the  log  pond,  bat 
said  spaa  not  to  exceed  fifty  {SO^  feet  in  length ; 
thence  in  a  westerly  dircctiiHi,  die  said  line 
pawing  the  miU  and  aschrne  Jbop  with  as  little 
damage  thereto  ss  possible;  after  passing  said 
wachiuf  shop  line  at  railroad  to  be  as  near 
tha  bank  as  pr—ilih 

**  'Fourth.  The  said  Northern  Pacific  Bailroad 
Company  shall  remove  so  much  of  the  western 
end  of  the  two  railroad  tracks  and  trestie  on 
which  same  arc  laid  Ijiag  east  and  adjoining 
the  miU  property  aa  is  situate  upoa  lots  1  and  2 
of  the  water  front  Iota  of  the  Northern  Pacific 
Railroad  Comoany  heninafter  mentioned;  the 
space  so  vacated,  to  wit,  the  western  end  of 
what  is  known  and  designated  as  lots  numbered 
one  (1)  and  two  (2}  oa  the  nan  called  die  map 
of  the  water  frtmt  lots  of  the  Northern  Pacific 
Bailroad  Company,  which  said  map  is  to  be 
found  in  the  office  of  the  assistant  general  man- 
ager of  the  aaid  railroad  company  at  Tacoma. 
Washington  Territory,  and  a  blueprint  copy  of 
whidi  was  furnished  on  or  shoot  April  20,  1888, 
to  said  mill  company  to  identify  said  lots,  the 
said  lots  being  at  the  western  extremity  of  the 
property  of  the  Tkcoma  Dock  and  Warehouse 
Company  on  said  water  front.  And  said  rail- 
road com'<any  sbaD  in  due  form  execute  and  de- 
liver a  lesae  of  said  lots  to  said  mill  company, 
to  have  and  to  bold  the  same  for  its  sole  use  as 
a  dumping  or  booming  ground  for  ita  logs,  free 
of  any  rental  diarge,  and  to  be  used  and  occu- 
pied for  such  porpoae  by  said  mill  company  as 
long  ss  the  said  railroad  company  shall  use  the 
property  granted  hf  said  null  company  aa  a 
right  of  way  for  railroad  or  other  purposes,  and 
the  delivery  of  said  lease  shall  be  concurrent  in 
point  of  time  with  the  delivery  of  said  deed. 

"'Rfth.  It  U  also  agreed  that  the  wagon 
road  now  leading  from  the  Mill  property  in  a 
westerly  direction  across  the  proptfty  of  the  Ta- 
coma Land  Company,  and  connecting  with  Sec- 
ond street,  in  the  town  of  Old  Tkcoma,  shall  re- 
main and  be  kept  open  in  its  present  location, 
and  to  the  extent  of  its  present  width  (thirty 
feet),  until  such  time  ss  such  other  wagon  road 
or  street  shall  be  opened  up  through  aud  prop- 
erty leading  from  the  mill  property  and  con- 
necting  with  Second  street,  as  shall  equally  aa 
well,  or  better,  accommodate  and  suit  the  con- 
venience of  said  mill  company  in  reaching  points 
west  of  their  Mill  property  in  Old  Taooma,  by- 
wagon  road,  and  that  the  railroad  comimny 
shiQl  put  in  and  maintsin  a  good  and  sufficient 
crossing  for  said   road. 

"  'Sixth.  The  said  Northern  Pacific  Bailroad 
Company  'shall  also  pnt  in  and  maintsin  in  said 
tunnel  aa  many  doors,  openings,  or  gangways 
leading  to  and  from  the  mill,  madiine  sboQ,  and 
other  buildings  as  may  be  necessary  in  adapt- 
ing to  the  successful  operation  of  said  mill 
and  its  business  the  obstruction  caused  thereto 
by  the  construction  of  said  tunneL  The  said 
Northern  Pacific  Railroad  C<Hnpany  shall  also 
pnt  in  and  maintain  a  side  track  or  spur  for 
the  sole  use  and  benefit  of  the  mill  company  in 
shipping  or  receiving  lumber  or  goods,  said  spur 
to  leave  the  main  track  at  a  point  beginning 
opposite  to  the  western  end  of  the  machine  shop, 
and  extending  northwardly  and  weatwardly,  in 
a  parallel  direction  with  said  main  track,  over 
the  western  portion  of  said  mill  company's  prop- 
erty to  a  point  on  the  western  line  of  the  mill 
company'a  property  a  distance  of  five  hundred 
feet  The  said  railroad  company  also  shall  do 
all  switching  of  cars  necessary  in  the  use  of 
said  railroad  in  the  carriage  or  moving  of  saicl 
mill  company's  lumber  or  goods  to  and  from  said 
mill,  free  of  any  charge  to  the  said  mill  com- 
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pany  so  Ions  u  the  line  of  said  railroad  over 
and  through  said  mill  property  shall  be  used  and 
operated  by  said  railroad  company,  and  while 
the  said  right  of  way  is  used  by  it  for  a  rail- 
road or  other  purposes;  said  switching  to  be 
done  promptly,  as  Uie  business  of  said  mill  com- 
pany shall  require:  Provided,  howeyer,  that  in 
all  cases  of  switching  referred  to  it  is  to  be  un- 
derstood that  the  switchinK  to  be  done  free  is 
for  business  that  has  reached  the  city  of  Ta- 
coma  by  the  Northern  Pacific  Railroad  and  for 
business  originating  at  the  mill  company's  mill 
to  be  shipped  out  by  way  of  the  Northern  Pacific 
Bail  road. 

**  'Seventh.  All  foundations  to  mill  or  shops 
disturbed  by  said  railroad  company  in  the  con- 
struction of  said  road  shall  be  renewed  or  thor- 
oughly repaired;  the  removal  or  altering  of 
chutes  made  necessary  in  the  construction  of 
said  line  to  be  made  so  as  not  to  interfere 
with  the  operation  of  the  mill;  that  is  to 
say,  the  change  to  be  made  either  when  the 
mui  is  idle,  or  so  made  as  to  change  one  chute 
at  a  time,  so  as  not  to  in  any  way  delay 
the  work  of  the  mill  by  making  said  change ; 
all  buildings  damaged  or  removed  by  the  rail- 
road company  to  be  fully  repaired  or  moved 
at  the  expense  of  the  said  railroad  com- 
pany; that  the  mill  company  shall  have  the 
ri^t  at  all  times  to  cross  the  track  and  road- 
way ttther  over  or  onder  the  track  of  said  rail- 
road with  any  water,  sewerage,  or  steam  pipes, 
and  that  the  work  of  crossing  the  property  and 
making  the  changes,  building  tunnel,  etc.,  by 
the  railroad  company  shall  be  completed  within 
sixty  (60)  days  after  the  commencement  of  the 
work. 

"  'Eighth.  And  the  said  railroad  company  here-" 
by  agrees  to  well,  truly,  and  faithfully  keep  and 
perform  each  and  all  of  the  agreements,  stipula- 
tions, and  conditions  by  it  to  be  kept  and  per- 
formed as  herein  stated,  and  that  this  contract 
and  the  deed  to  be  executed  and  delivered  by 
said  Tacoma  Mill  Company  in  pursuance  there- 
of shall  be  considered  and  taken  as  one  transac- 
tion, and  that  said  railroad  company  accepts 
said  grant  of  said  right  of  way  upon  the  condi- 
tions and  with  the  reservations  herein  set 
forth. 

"  'Ninth.  Two  blue  maps,  one  being  a  plat 
showing  the  location  of  the  Northern  Pacific 
Railroad  Bay  Side  extension  through  the  Ta- 
coma Mill  Company's  property,  and  the  other 
being  a  map  of  the  water  front  lots,  sbowlng 

roposed  railroad  tracks  of  the  Northern  Pacific 
tailroad  Com^iany  at  Tacoma,  and  showing  the 
location  of  said  lots  one  (1)  and  two  (2)  herein' 
set  apart  for  the  use  of  the  Tacoma  Mill  Com- 
pany for  dumping  and  booming  purposes,  and 
which  were  fnmi&ed  by  said  railroad  company 
to  said  mill  company  on  or  about  April  20,  1888, 
are  hereby  referred  to  as  illustrating  the  situa- 
tion of  the  premises  in  question,  and  by  audi 
reference  are  made  a  part  hereof.' 

"And  whereas,  said  Northern  Pacific  Railway 
Company,  said  party  of  the  second  part,  is  the 
successor  in  interest  of  said  Northern  Pacific 
RaUroad  Company,  and  has  acquired  its  prop- 
er^, including  the  right  of  way  referred  to  in' 
said  agreement  of  May,  1888,  and  has  agreed 
to  fulml  the  terms  and  conditions  thereof,  and 
has  ratified  the  said  agreement: 

"Now,  therefore,  the  said  Tacoma  Mill  Com- 
pany, party  of  the  first  part,  for  and  in  con- 
sideration of  one  dollar,  and  other  good  and 
▼altiable  consideration,  the  receipt  whereof  is 
hereby  admowledgecL  does  hereby  giant  to  the 
said  Northern  Pacific  Railway  Company,  said 
party  of  the  second  part,  the  right  of  way  for 
railroad  or  other  similar  purposes,  over  certain 
real  property  owned  in  fee  by  said  party  of  the 
first  part,  situate  in  Fierce  coan^,  state  of 
Washington,  and  particularly  described  as  fol- 
lows: 

"A  strip  of  land  twenty  (20)  feet  in  width 
through  section  twenty-nine  (29),  township 
twen^-one  i^  north,  range  three  (3)  east,  of 


g 


the  Willamette  meridian,  being  ten  (10)  feet  on 
each  side  of  the  center  line  of  said  railway,  as 
now  constructed  and  operated,  and  described  as 
follows:  Beginning  at  a  point  marked  by  a 
monument,  eighty-four  andi  seventy-six  hun- 
dredths (84.T6)  feet  north,  and  one  hundred  (lOW 
feet  east  of  the  intersection  of  center  line  of 
North  Thirtieth  (30)  street,  in  the  city  of  Tk- 
coma,  Washington,  and  the  western  boundary 
line  of  section  twenty-nine  (29),  township  twen- 
ty-one (21)  north,  range  three  (3)  east  of  the 
Willamette  meridian;  thence  on  a  curve  to  the 
left  of  five  hundred  seventy-three  and  sixty-nine 
hundredths  (573.69)  feet  radius  a  distance  of 
one  hundred  thirty-two  (132)  feet,  said  curve 
bein^  tangent  at  its  point  of  beginning  to  a  line 
bearing  south  sixty-three  degrees  (63  )  twenty- 
six  minutes  (26')  east;  thence  south  seventy- 
six  degrees  (76°)  forty  minutes  (40')  east  a  dis- 
tance of  one  hundred  thirty-three  and  nine- 
tentbs  (133.9)  feet;  thence  on  a  curve  to  the 
right  of  eight  hundred  nineteen  and  two  hun- 
dredths (819.02)  feet  radius  a  distaUce  of  two 
hundred  twenty-seven  and  four-tenths  (227.4) 
feet;  thence  south  sixty  degrees  (00*)  forty- 
five  minutes  (45')  east  a  distance  of  two  hun- 
dred seventy-six  and  five-tenths  (276.6)  feet; 
thence  on  a  curve  to  the  right  of  four  hundred 
fifty-nine  and  twenty-eight  hundredths  (459.28) 
feet  radius  a  distance  of  one  hundred  fifty- 
three  and  six-tenths  (163.6)  feet;  thence  south 
forty-one  degrees  (41*)  thirty-three  minutes 
(33')  east  a  distance  of  one  hundred  twenty- 
four  and  one-tenth  (124.1)  feet;  thence  on  a 
curve  to  the  left  of  four  hundred  fifty  and 
eighty-nine  hundredths  (450.89)  feet  radius  a 
distance  of  two  hundred  forty-five  and  six- 
tentbs  (245.6)  feet  to  a  point  marked  by  a  monu- 
ment, which  monument  is  located  three  hundred 
and  fifty-three  and  four  one-hundredths  (353.04) 
feet  north  of  the  south  boundary  line  of  section 
twenty-nine  (29),  township  twenty-one  (21) 
north,  range  three  (3)  east,  Willamette  meridian, 
when  measured  at  right  angles  thereto  from  a 
I>oint  located  in  said  south  boundary  line  one 
thousand  two  hun<b'ed  and  fifteen  (1,215.0) 
feet  east  from  the  southwest  corner  of  said  sec- 
tion twenty-nine  (29)  when  measured  along  the 
south  boundary  line  of  said  section — assuming 
said  western  boundary  of  said  sectipn  twenty- 
nine  (29)  as  a  meridian  of  reference  m  the  fore- 
going description. 

"To  have  and  to  hold  the  said  described  prop- 
erty to  the  said  party  of  the  second  part  as  long 
as  the  said  party  of  the  second  part,  its  succes- 
sors and  assigns,  shall  use  the  same  as  a  right 
of  way  for  railroad  or  other  similar  purposes. 

"This  deed  is  made  upon  the  express  condition 
and  upon  the  understanding  of  both  parties 
hereto  that  the  property  herein  conveyed  shall 
be  used  by  the  said  party  of  the  second  part, 
its  successors  and  assigns,  for  the  uses  and 
purposes  abovs  sta.ted,  and  shall  be  noil  and  void, 
and  the  land  herein  conveyed  shall  revert  to 
the  said  partj;  df  the  first  part,  its  successors 
and   assigns,   if  the  said   party  of  the  second 

{lart,  its  successors  or  assigns,  shall  transfer, 
ease,  sell,  or  convey  the  said  right  of  way,  or 
any  part  thereof  hereby  granted,  for  any  other 
purpose  excepting  as  above  stated,  to  any  other 
party,  without  the  written  consent  of  the  iHresi'- 
dent  of  the  Said  Tacoma  Mill  Company. 

"The  party  of  the  second  part  accepts  the 
deed,  and  hereby  covenants  and  agrees  that  it 
will  pay  promptly  when  they  may  fall  du^  all 
taxes  and  assessments  against  the  said  right  of 
way  premises  hereinbefore  conveyed,  and  every 
part  of  the  same,  as  long  as  said  party  of  the 
second  part  shall  occupy  said  premises  as  a 
right  of  way  for  railroad  or  other  purposes. 

"The  covenants  and  conditions  herein  and  in 
said  agreement  shall  be  binding  and  inure  to 
the  benefit  of  the  successors  or  assigns  of  each 
party  hereto,  and  each  and  all  of  the  covenants 
In  said  agreement  shall  be  deemed  as  covenants 
running  with  the  land  hereby  conveyed,  and 
shall  be  binding  and  obligatory  upon  the  respec- 
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tlve  auccessora  and  aadgna  of  each  of  the  par- 
tiea  hereto. 

"In  witneas  whereof  the  pardea  hereto  have 
caused  these  presents  to  be  executed  in  their 
corporate  names,  b7  their  duly  authorized  of- 
ficers, and  their  corporate  seals  to  be  hereto  af- 
fixed, this  21th  day  of  January,  1006.  Tacoma 
MiU  Company,  by  H.  C.  Cbesebrough,  Its 
President.  [SmL]  Attest:  Jno.  W.  Classen, 
Secretary.  Northern  Pacific  Railway  Company, 
by  Howard  Elliott,  Its  President  [Seal]  At- 
test:  K.  H.  Relf,  Assistant  Secretary." 

On  the  same  date  aet  the  original  agree- 
ment, Hay  26,  1888,  a  deed  of  the  right  of 
way  granted  to  re8i>ondent  waa  executed,  but 
not  delivered  by  appellant,  the  material  part 
of  which  is  aa  follows: 

"In  consideration  of  the  execution  this  day  by 
the  party  of  the  second  part  of  a  certain  col- 
lateral agreement  of  even  date  herewith,  made 
and  entered  into  with  said  party  of  the  first  part 
relative  to  the  right  of  way  iTereinafter  granted, 
and  defining  the  rights  and  obligations  of  each 
of  the  parties  to  said  agreement  respecting  said 
right  of  way,  and  stating  the  conditions  and 
reservations  upon  and  with  which  the  said  right 
of  way  is  granted,  the  said  party  of  the  first 
part  has  bargains,  sold,  conveyed,  and  con- 
firmed, and  by  these  presents  does  bargain',  sell, 
convey,  and  confirm,  to  the  said  party  of  the 
second  part,  its  successors  and  assigns,  the  fol- 
lowing described  tract  of  land,  as  a  right  of 
way  for  the  construction,  operation,  and  main- 
tenance onr,  across,  over  and  throtSgh  the  same 
by  the  Northern  Pacific  Railroad  Company,  of 
a  standard  gauge  track  railroad  to  be  used  and 
operated  as  the  Bay  Side  extension  of  said  com- 
pany's railroad  along  the  water  front  of  Com- 
mencement Bay,  in  the  city  of  Tacoma,  Pierce 
county,  Washington  Territory,  situated  and 
more  particularly  described  as  follows,  to  wit: 
[Then  follows  description  by  metes  and 
bounds.]" 

The  original  agreement  made  on  May  26, 
1888,  as  was  said,  was  mislaid  a  number  of 
times  before  signing  by  both  parties,  and  It 
required  about  18  years  to  bring  about  a  for- 
mal restoration  of  the  original  agreement 
from  the  office  copies  of  the  parties  at  the 
time  and  the  execution  of  the  formal  writ- 
ing of  January  24,  1906,  by  both  parties,  ex- 
pressing, as  might  be  supposed,  the  meeting 
of  their  minds.  The  history  of  the  trans- 
action, as  shown  by  the  record,  discloses 
that  very  eminent  and  able  counsel,  among 
whom  were  the  late  H.  O.  Struve,  Mr.  Ash- 
ton,  and  the  present  senior  fnember  of  the 
appellant's  firm  of  counsel,  acted  In  the 
matter  for  appellant  Mr.  McNaught  and 
Mr.  Mitchell,  former  counsel  for  respond- 
ent's predecessor,  and  Mr.  Orosscup,  former 
counsel  for  respondent,  all  had  much  to  do 
with  the  preparation  of  the  writings,  and 
Carefully  examined  and  considered  them  be- 
fore their  final  approval  and  execution.  Not- 
withstanding all  this,  it  Is  now  contended 
by  appellant  that  the  writings  are  open  to 
construction  and  subject  to  evidence  as  to 
the  Intention  of  the  parties  to  the  agree- 
ment. 

[1]  It  will  be  observed  that  the  written 
agreement  refers  to  the  right  of  way  deed 
given  by  appellant  to  respondent,  and  the 
deed  also  refers  to  the  written  agreement 
of  the  parties  In  recital  of  Its  consideration 


and  purposes,  ^e  two  Instruments  most 
therefore  i>erforoe  be  considered  In  pari  ma- 
teria. Broadly  and  briefly  stated,  the  Issne 
between  the  parties  Is  whether  the  easement 
granted  and  conveyed  by  the  mill  company  is 
an  absolute  and  unqualified  grant  of  the  de- 
scribed right  of  way  for  any  and  all  railway 
and  other  similar  purposes  within  the  rail- 
way company's  public  and  corporate  iwwers, 
or  whether  It  contemplated  merely  a  limited 
and  qualified  easement  of  the  right  of  way 
for  the  uses  and  purposes  of  the  so-called 
"Bay  Side  extension"  of  the  railway  com- 
pany, to  be  need  for  a  freight  and  indus- 
trial track  only. 

The  pleadings  are  volumLnons,  and  cannot 
be  extensively  set  out  without  making  this 
opinion  much  too  long.  The  complaint  pro- 
ceeds upon  the  theory  that  It  was  represented 
by  respondent's  predecessor  and  understood 
and  agreed  upon  by  and  between  the  par- 
ties that  the  Bay  Side  extension  of  the  rail- 
way was  to  be  constructed  along  the  water 
front  of  Commencement  Bay,  In  the  city 
of  Tacoma,  over  and  across  appellant's  prop- 
erty, solely  for  the  accommodation  of  the 
property  owners  and  industries  then  or  there- 
after to  be  located  along  the  water  front, 
and  that  the  engines  and  cars  of  the  railway 
would  only  pass  over  the  road  as  often  as 
necessary  to  get  freight  and  do  switching  for 
such  property  owners  and  Industries;  tliat 
now  the  railway  company  has  extended  its 
line  from  the  former  terminus  of  the  Bay 
Side  extension  as  then  constructed,  and 
maintained  and  operated  for  a  period  of 
over  20  years  a  nuntber  of  miles  to  Tenino  on 
Its  old  main  line;  that  the  railway  com- 
pany intends  and  threatens  to  operate  aU 
its  trains  between  Tacoma  and  Portland 
and  intervening  points  and  all  p<dnts  la 
southwestern  Washington,  save  and  except 
such  freight  and  passenger  trains  as  it  may 
be  necessary  to  run  over  the  heretofore  ex- 
isting main  line  to  take  care  of  local  busi- 
ness between  Tacoma  and  the  point  of  in- 
tersection with  the  new  line;  that  it  is  its 
further  Intention  to  contract  for  its  own 
profit  with  the  Oregon- Washington  Railroad 
&  Navigation  Company  and  the  Great  North- 
ern Railway  Company,  heretofore  using  the 
existing  main  line  between  Tacoma  and'Port- 
land,  by  which  the  last-named  companies 
will  operate  their  trains  from  Tacoma  to 
Portland  through  the  p^remises  of  appellant 
over  the  new  line;  that  appellant  will  be 
Irreparably  injured  by  such  intended  and 
threatened  additional  nses  and  hardens,  for 
which  it  cannot  be  adequately  compensated 
in  damages;  for  which  appellant  prays  in- 
junctive and  other  equitable  reUet 

The  respondent  traverses  the  appellant's 
allegations  as  to  the  representations,  under^ 
standing,  and  agreement  alleged  to  have 
been  made  by  and  between  the  parties,  oth- 
er than  as  shown  and  fully  expressed  in 
the  written  agreement  and  right  of  way  deed 
set  up  by  appellant,  and  admits  that  It  has 
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constructed  and  Intends  to  nse  for  Its  gen- 
eral railroad  purposes  the  extension  of  Its 
"Bay  Side  extension"  to  Tenlno;  that  it 
has  agreed  with  the  Uregon-Wasbington 
Railroad  &  Navigation  Company  to  aUow  It 
the  Joint  use  of  the  track  for  a  valuable  con- 
sideration; that  It  has  granted  the  Great 
Northern  Railway  Company  6  years  within 
which  to  determine  whether  It  will  desire 
the  use  of  the  track  over  which  to  run  Its 
trains  between  Tacoma  and  Portland  under 
a  Joint  operation  contract,  but  that  that  line 
has  so  far  declined  such  offer,  and  signified 
no  Intention  to  enter  Into  such  an  arrange- 
ment, it  denies  the  allegations  of  the  com- 
plaint as  to  Irreparable  injuries  and  dam- 
ages and  possible  future  injuries,  hazards 
and  damages.  Respondent  further  afflrina- 
tively  alleges  that  it  Is  the  grantee  and  suc- 
cessor in  Interest  of  the  Northern  Pacific 
Railroad  Company  and  of  all  Its  property, 
franchises,  and  rights,  Including  the  right 
of  way  in  controversy;  that  the  track  con- 
structed and  operated  upon  that  right  of 
way  was  In  no  sense  a  spur  track  or  siding ; 
that  the  growth  of  the  population  served  by 
respondent's  railway  system,  and  of  its  busi- 
ness as  a  common  public  carrier,  has  made 
It  necessary  for  It  to  increase  its  carrying 
capacity  and  facilities  and  to  use  the  right 
of  way  In  question  for  main  line  purposes; 
that  It  Is  so  authorized  and  empowered  by  the 
instrument  of  conveyance  from  appellant 
dated  January  24,  1906,  and  that  such  use 
Is  In  no  way  inconsistent  with  the  terms  of 
that  Instrument  or  in  violation  thereof.  It 
farther  alleges  In  its  answer  that  the  growth 
of  population,  business,  and  trafiSc  created  an 
existing  public  necessity  that  the  respond- 
ent construct,  maintain,  and  operate  wliat  it 
calls  Its  "Point  Defiance  grade  line"  from 
O^^coma  to  Tenlno,  for  the  purpose  of  elim- 
inating grades  and  carves  in  Its  old  main 
line,  and  to  use  as  a  part  of  the  "Point  De- 
fiance grade  line"  the  right  of  way  over  and 
across  appellant's  property  as  conveyed  to 
respondent;  that  it  has  constructed  the 
"Point  Defiance  grade  line"  at  a  cost  of 
many  million  dollars;  and  that  the  public 
Interests  and  necessities  require  its  opera- 
tion. Tliere  are  farther  affirmative  allega- 
tions in  the  answer  not  now  necessary  to 
notice;  all  of  which  were  put  in  issue  by 
the  reply.  Testimony  was  introduced  by 
each  party  supporting  its  allegations,  over 
the  objection  of  the  opposite  party. 

liVer  since  the  execution  of  the  contract 
on  January  24,  1906,  the  respondent  has 
maintained  and  operated  the  Bay  Side  ex- 
tension through  the  tunnel  across  appellant's 
premises  as  a  freight  track,  to  serve  the 
Industries  situated  along  the  water  front  of 
Commencement  Bay  between  the  main  ter- 
minos  of  the  original  railroad  and  the  Ta- 
coma smelter.  It  has  in  the  meantime  con- 
structed a  double-track  branch  line  from  its 
main  line  at  Tenlno  In  Thurston  county  to 
the  east  shore  of  Paget  Sound,  and  thance 
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northerly  along  the  shore  to  Point  Defiance, 
and  thence  has  constructed  a  double-track 
tunnel  4,600  feet  in  length  through  Point  De- 
fiance to  the  northwesterly  shore  of  Com- 
mencement Bay,  whence  it  parallels  the  Bay 
Side  extension  to  a  polut  immediately  north- 
west of  the  premises  of  plaintlft,  where  the 
new  Une  intersects  the  Bay  Side  extension. 
This  line  Is  known  as  the  respondent's  Point 
Defiance  line,  and  it  proposes  to  use  the 
right  of  way  through  the  premises  of  plain- 
tiff as  a  part  of  its  Point  Defiance  line  to 
reach  its  station  in  the  city  of  Tacoma,  and 
likewise  it  proposes  to  use  the  P<Hnt  Defiance 
line  as  its  main  line  from  Tacoma  to  Port- 
land and  to  southwestern  Washington,  and 
to  operate  thereon  its  freight  and  passenger 
trains,  with  the  exception  of  some  local 
trains  between  the  same  points  of  Intersec- 
tion on  the  old  line,  and  to  permit  the  opera- 
tion over  the  new  Une  of  freight  and  pas- 
senger trains  of  the  Oregon-Washington 
Railroad  &  Navigation  Company,  and  pos- 
sibly In  the  future  the  Qreat  Northern  Rail- 
way Company.  The  evidence  discloses  that 
the  right  of  way  through  plaintiff's  prem- 
ises is  .20  feet  wide,  and  Is  built  along  the 
shore  beneath  the  bluff  on  which  plaintiff's 
mill  Is  situated,  and  that  the  ri^t  of  way 
Is  covered  by  a  fireproof  structure  or  tunnel 
which  at  places  is  only  17  feet  high,  and  at 
no  place  exceeds  19  feet  In  height  In  this 
tannel  are  four  12^-degree  curves.  A 
switch  track  la  constructed  within  this  tun- 
nel,, beginning  near  the  center,  and  extend- 
ing to  the  northwestern  margin  of  appel- 
lant's premises,  as  provided  In  the  contract, 
for  appellant's  use.  A  grade  crossing 
through  the  tunnel  is  maintained  near  the 
northwestern  end  of  appellant's  premises, 
connecting  its  offices,  wharves  and  lumber 
yards  with  the  city  by  way  of  Old  Town 
and  another  grade  crossing  through  -  the 
tunnel  near  the  southerly  end  of  appellant's 
premises  connecting  with  the  streets  ex- 
tending toward  Pacific  avenue,  in  Ta- 
coma These  crossings  are  used  by  appel- 
lant for  the  purpose  of  marketing  its  lumber 
and  slabs  in  the  local  market,  and  the  cross- 
ings are  at  right  angles  to  the  dty  thorough- 
fares with  which  they  connect,  and  persons 
and  teams  approaching  the  crossings  are 
unable  to  see  approaching  trains.  When  the 
mill  is  in  operation  teams  are  required  to 
use  these  crossings,  going  or  coming,  every 
five  or  six  minutes  during  the  day,  and  in ' 
hauling  heavy  loads  teams  are  likely  to  be- 
come stalled  on  account  of  the  grade  at 
the  crossings.  There  Is  evidence  also  that, 
if  respondent  is  i)ermltted  to  use  this  track 
as  proposed,  there  will  be  considerable  noise 
and  vibration  in  api)ellant'8  offices  during, 
the  passage  of  heavy  trains ;  that  It  will  be 
difficult  to  market  the  lower  grade  of  its 
lumber  in  the  local  market  by  reason  of  the 
difficulty  of  access  to  its  plant ;  that  It  will 
therefore  be  difficult  to  compete  with  other 
mills  in  the  prosecution  of  its  lumber  buai- 
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ness.  There  Ui  also  evidence  that  It  la  be- 
lieved the  mUl  property  will  be  subjected  to 
a  greatly  Increased  fire  hazard. 

[2J  At  the  outset  It  Is  conceded  by  appel- 
lant that,  U  the  Intention  of  the  parties  may 
be  clearly  and  certainly  determined  from 
the  language  they  employ,  recourse  will  not 
be  bad  to  extrinsic  evidence  for  the  purpose 
of  ascertaining  their  intentlm.  It  is  con- 
tended that  an  examination  of  the  Instru- 
ment discloses  that  It  is  not,  as  the  trial 
court  assumed,  a  mere  deed  granting  a  right 
of  way  for  railroad  purposes,  a  unilateral 
contract,  but  a  mutual  agreement  formally 
executed  by  both  parties ;  that  the  Intention 
of  the  parties  is  not,  therefore,  to  be  de- 
termined solely  by  consideration  of  the 
words  of  grant,  and  in  the  construction  of 
such  a  contract  courts  must  be  governed  by 
certain  fundamental  rules  of  construction. 

[3]  It  is,  as  contended  by  appellant,  unde- 
niably true  that  a  fundamental  rule  of 
construction  is  that  a  written  contract  shall 
be  read  as  a  whole,  that  all  its  provisions 
are  to  be  considered,  and  that  the  general 
design  must  not  be  frustrated  by  allowing 
too  much  force  to  single  words  and  clauses. 

"The  elementary  canon  of  interpretation  is, 
not  that  particular  words  ma;  be  Isolatedly  con- 
sidered, bnt  that  the  whole  contract  must  be 
brought  into  view  and  interpreted  with  reference 
to  the  nature  of  the  obligations  between  .the 
parties  and  the  intention  which  they  have  mani- 
fested in  forming  them."  O'Brien  v.  Miller,  168 
IT.  S.  287,  18  Sup.  Ct  140,  42  L.  Ed.  469. 

On  the  other  hand:    - 

"The  controlling  canon  for  the  interpretation 
of  deeds,  if  unambiguous,  is  to  ascertain  the  in- 
tention of  the  grantor  from  the  words  employed." 
Bernero  v.  McFarland  Real  Estate  Co.,  134  Ma 
App.  290,  114  S.  W.  531. 

[4-6]  The  written  instrument  of  January 
24, 1906,  is  both  a  deed  of  conveyance  ,of  the 
right  of  way  described  therein  and  a  con- 
tract containing  conditions  to  be  performed 
by  the  parties  thereto.  This  contract  reach- 
ed back  and  incorporated  and  interpreted 
the  original  agreement  and  deed  between  ap- 
pellant and  respondent's  predecessor  of  May, 
1888.  The  present  contract  provides  for  the 
execution  of  certain  conditions'  to  be  per- 
formed by  the  parties,  viz.:  (1)  For  the  re- 
spondent to  make  and  deliver  a  lease  of  cer- 
tain water  lots  owned  by  it  to  the  appellant; 
(2)  for  the  appellant  to  grant  the  right  of 
way  through  its  mill  property  as  expressed 
in  the  agreement  "for  what  is  known  as  the 
Bay  Side  extension  of  said  company's  rail- 
road along  the  water  front  of  Commence- 
ment Bay."  These  provisions  were  perform- 
ed, and  by  the  eighth  paragraph  of  the  agree- 
ment the  agreement  and  the  right  of  way 
deed  are  to  be  "considered  and  taken  as  one 
transaction."  The  grant  of  the  right  of  way 
is  as  follows: 

"Now,  therefore,  the  said  Tacoma  Mill  Com- 
pany •  •  •  does  hereby  grant  to  the  said 
Northern  Pacific  Railway  Company  •  •  • 
the  right  of  way  for  railway  or  other  similar 
purposes,"  etc 


Bnt  appellant  insists  that  the  description 
by  metes  and  bounds  following  this  para- 
graph does  not  measure  the  grant,  but  sim- 
ply defines  the  area  of  land  over  whldi  tbe 
easement  granted  is  to  be  exercised ;  tliat, 
if  the  granting  clause  read  "does  hereby 
grant  the  [said]  right  of  way  for  railroad  or 
other  similar  purposes,"  it  would  not  be  con- 
tended that  the  right  of  way  grant  was  otiier 
than  for  the  Bay  Side  extension. 

Viewing  tbe  contract  as  a  whole,  it  itself 
discloses  that  a  large  manufacturing  plant 
belonging  to  appellant  then  existed,  and  was- 
te be  maintained  upon  the  same  premises, 
and  that  appellant  would  be  adequately  com- 
pensated for  the  grant  of  the  proposed  riglit 
of  way  by  the  new  facilities  to  be  given; 
that  this  property  was  to  be  protected  by 
covering  the  right  of  way  with  a  fireproof 
tunnel  which  should  not  exceed  19  feet  in 
clear  above  the  rail ;  that  all  roadways  lead- 
ing to  and  from  the  premises  should  be  re- 
stored by  the  railroad  company  and  all 
changes  in  the  buildings  made  at  its  expense ; 
that  additional  facilities  should  be  afTorded 
for  tbe  storage  of  plaintifTs  logs ;  that  doors, 
openings,  and  gangways  should  be  put  in  and 
maintained  in  the  tunnel  for  the  convenience 
of  appellant's  business;  that  a  side  track 
should  be  built  in  this  tunnel  for  the  sole 
use  and  benefit  of  appellant  in  shipping  and 
receiving  lumber  or  goods ;  that  tbe  railroad 
company  should  do  all  switching  of  cars  for 
appellant  in  its  business  free  of  charge,  and 
that  such  switching  should  be  done  promptly 
as  the  business  of  appellant  ^ould  require ; 
tliat  the  right  of  way  should  be  but  20  feet 
in  width. 

It  is  insisted  that  the  proposed  use  of  the 
right  of  way  by  respondept  will  greatly  di- 
minish or  wholly  destroy  some  of  the  priv- 
ileges thus  reserved  to  the  appellant  by  the 
terms  of  the  agreement ;  that  if,  in  addition 
to  the  uses  of  tbe  original  track  aa  a  freight 
or  Industrial  track,  it  may  lawfully  use  the 
same  for  the  number  of  trains  now  proposed 
to  operate  over  its  line,  then  it  may  here- 
after lawfully  make  such  Increased  use  as 
the  exigencies  of  tbe  future  shall  demand, 
and  that  it  is  certainly  probable  that  the 
future  demands  upon  its  main  line  adjust- 
ed at  this'  point  to  one  track  will  require  the 
practically  continuous  use  thereof.  But  the 
same  thing  may  be  said  if  it  were  construed 
to  be  the  original  intention  of  the  parties 
that  nothing  but  freight  cars  or  switch  en- 
gines should  be  moved  over  the  original  Bay 
Side  extension,  as  it  was  called.  It  Is  evi- 
dent that  the  Bay  Side  extension  was  not 
a  mere  side  track  or  industrial  spur,  but  was 
a  sort  of  branch  railroad,  extending  from  the 
terminus  of  °  respondent's  predecessor,  and 
as  long  thereafter  used  by  respondent  in  the 
dty  of  Tacoma,  to  a  smelter  in  the  city  of 
Tacoma  near  Point  Defiance.  There  were  a 
numt>er  of  industries  situated  along  that 
track  to  which  side  tracks  or  spurs  were 
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constmcted  and  maintained  for  tbe  purpose 
of  bandllng  freight.  It  ia  very  obvious  tbat 
the  gro'wtli  of  a  very  large  dty  might  have 
compelled  the  location  of  a  vast  number  of 
Industries  along  this  water  front  and  along 
this  Bay  Side  extension,  to  move  the  freight 
to  and  from  which  would  require  almost  or 
entirely  the  continuous  use  of  the  track; 
that  freight  cars  and  engines  might  have  to 
move  upon  it  very  frequently.  Such  being 
the  case,  it  seems  plain  that  the  parties  orig- 
inally contemplated  that  such  might  be  done. 
There  ia  nothing  in  the  original  or  the  pres- 
ent contract  between  the  parties  whereby  the 
respondent  oi;  its  predecessor  was  bound  not 
to  extend  the  Bay  Side  extension  to  any 
other  point,  lAould  it  find  it  necessary,  and 
there  la  nothing  In  either  of  the  ihstruments 
prohibiting  respondent  or  its  predecessor 
from  ronnlng  any  more  than  a  certain  num- 
ber or  kind  of  trains  upon  that  track.  Tho 
fact  that  the  railroad  track  1b  designated 
and  described  in  the  agreement  aa  the  Bay 
Side  extension  does'  'not  operate  to  limit  the 
nature  of  the  use  of  the  railroad  in  any  way. 
The  track  was  at  that  time  known  and  desig- 
nated as  the  Bay  Side  extension.  It  appears 
that  there  was  a  plan  on  foot,  at  the  time 
the  original  negotiations  were  entered  into 
between  appellant  and  the  railroad  company, 
on  the  part  of  one  Allen  0.  Mason,  to  con- 
struct an  lndei)endent  railroad,  to  be  called 
the  Washington  Short  Line  Railroad,  from 
the  terminus'  of  the  Bay  Side  extension  at 
or  near  appellant's  property  to  the  then 
proposed  site  of  the  Tacoma  smelter.  It  was 
desired  by  the  railroad  company  to  construct 
and  operate  such  railroad  itself,  and  steps 
were  taken  to  acquire  all  the  rights  of  Mr. 
Mason  for  the  purpose  of  extending  the  Bay 
Side  extension  to  the  proposed  -site  of  the 
Tacoma  smelter.  This  shows  to  a  slight  ex- 
tent at  least  that  the  raUroad  was  not  con- 
sidered merely  a  side  track  or  industrial 
spur,  but  was  In  a  certain  sense  a  railroad, 
and,  as  such,  was  contemplated  and  design- 
ed to  be  a  part  of  the  railroad  company's 
system  and  an  extension  thereof,  although 
it  was  not  then  contemplated  to  be  a  main 
line  railroad  or  any  part  thereof.  The  ul- 
timate public  and  Industrial  demands  and 
Increased  traffic,  no  matter  to  how  large  ex- 
tent, must  have  been  contemplated  by  the 
parlies  as  part  of  the  maintenance  and  op- 
eration of  the  road.  Appellant  further  urges, 
however,  that  it  is  our  duty,  in  defining  the 
relative  rights  of  the  parties,  to  ascertain 
their  Intent,  and,  when  found,  to  give  effect 
to  that  intent,  and  that  the  language  employ- 
ed Is  to  be  construed  in  the  light  of  the  facts 
and  drcumatances  existing  at  the  time  of  its 
execution  and  the  objects  and  purposes  the 
parties  had  in  view,  citing  a  niunber  of 
authorities. 

The  same  contention  was  made  in  the  case 
of  Kanaskat  Lumber  &  Shingle  Company  v. 
Cascade  Timber  Company,  80   Wash.   661, 


142  Paa  16,  wher^n  this  court,  per  Chad- 
wick,  J.,  observed: 

"The  duty  of  courts,  when  construing  ques- 
tioned contracts,  to  search  out  the  intention  of 
the  parties,  is  well  established,  bnt  that  duty 
arises  out  of  an  ambiguity  or  omission  that  de- 
mands the  reception  of  testimony  to  illustrate 
their  intent,  or  to  harmonize  apparent  conflicts. 
There  is  a  presumption  of  finality  which  attends 
all  written  contracts,  and  courts  will  not  delib- 
erately raise  doubts  or  conjure  ambiguities  for 
the  mere  pleasure  of  construing  them.  Fair- 
banks Steam  Shovel  Co.  v.  Holt  &  Jeffery,  79 
Wash.  361.  140  Pac.  894  [L.  R.  A.  1915B.  477]. 
Nor  will  the  fact  that  a  party  has  made  a  hard 
or  improvident  bargain  warrant  the  court  in 
binding  the  other  party  to  terms  raised  by  con- 
struction or  impucation.  These  propositions 
are  admitted  as  elementary  by  appellant;  but 
it  is  said  that  the  whole  contract,  when  con- 
strued in  the  light  of  the  facts  and  circmnstanc- 
es  existing  at  the  time  the  contract  was  made 
and  the  general  object  and  purpose  of  the  par- 
ties, demands  a  ruling  that  respondent  was 
bound   to   keep    appellant's   mill   in   operation. 

*  *  *  There  is  nothing,  unless  we  go  outside 
of  the  written  contract,  to  bring  thepartics 
within  the  rale  announced  in  Excelsior  Wrapper 
Co.  V.  Messinger,  116  Wis.  549,  93  N.  W.  459, 
where  the  coiut  found  the  contract  to  be  am- 
biguous, and  applied  the  rule  as  it  relates  to  an 
established  business  having  a  certain  demand 
for  a  certain  amount  of  stock,  which  must  have 
been  known  to  the  opposite  party  who  was  held 
to    have    contracted    with    reference    thereto. 

•  •  •  We  have  discussed  this  phase  of  the 
case  enough  to  demonstrate  that  to  receive  testi- 
mony or  to  imply  terms  would  but  lead  to  con- 
fusion, whereas  courts  invite  testimony  to  clear 
up  ambiguous  contracts  and  to  make  that  cer- 
tain which  is  uncertain.  Although  questioned 
by  counsel,  we  think  the  case  of  Hamlyn  &  Co. 
V.  Wood  k  Co.,  2  Q.  B.  Div.  (1891)  488,  is 
in  point.  We  agree  with  the  observation  by 
Lord  Esher,  M.  R.,  that  authorities  are  of  little 
use  in  cases  of  this  character;  for,  at  best, 
they  merely  show  that,  in  a  particular  case,  an 
implication  was  or  was  not  made." 

In  Hamlyn  &  Ca  t.  Wood  &  Co.,  2  Q.  B. 
Div.  (1891)  488,  dted  by  Chadwlck,  J.,  it  was 
observed  by  the  opinion  writer  that: 

"When  parties  have  put  into  writing  the  terms 
upon  which  they  agree,  more  especially  in  the 
case  of  meircantile  contracts,  it  is  a  dangerous 
thing  lightly  to  imply  what  they  have  not  ex- 
pressed. Here  it  is  clear  that  there  is  no  breach 
of  the  contract  as  expressed  upon  the  face  of 
the  written  document 

"It  is  a  well-settled  principle  of  law  that 
all  prior  negotiations  of  the  parties  are  merged 
into  a  contract  in  writing  when  one  is  entered 
into  covering  the  subject-matter  of  such  nego- 
tiations, and  we  are  not  aware  of  any  rule  which 
will  authorize  oral  proof  as  to  representations 
made  before  the  execution  of  such  contract  to 
be  introduced  in  evidence  for  the  purpose  of  con- 
tradicting or  enlarging  the  scope  of  such  con- 
tract, without  an  allegation  in  the  pleadings 
that  such  contract  was,  in  fact,  signed  by  the 
party  making  such  allegations  by  mistake  or 
fraud,  or  without  full  knowledge  of  the  condi- 
tions thereof.  As  we  have  seen,  such  allegations 
were  entirely  wanting  in  the  case  at  bar,  and 
we  think  all  representations  or  negotiations  pri- 
or to  the  execution  of  sajd  contract  were,  under 
the  circumstances  of  this  case,  entirely  immate- 
rial, if  the  contract  in  question  was  unambigu- 
ous.^' Staver  &  Walker  v.  Rogers,  3  Wash.  603, 
28  Pac.  906. 

So  In  the  case  at  bar.  Appellant  did  not 
plead  any  mistake  or  fraud.  There  was  no 
fiduciary  relation  between  the  parties.  They 
dealt  at  arm's  length.    Bach  party  was  rep- 
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resented  by  extremely  competent  coansel. 
They  proceeded  wltb  the  utmost  care  and 
deliberation. 

Without  reviewing  all  the  cases  dted  by 
appellant  upon  this  thase  of  the  case,  it 
will  be  fonnd  that  in  nearly  all  of  them  ai)- 
pears  some  foct  or  circumstance  tending 
to  show  fraud  or  mistake  aside  from  the 
mere  reliance  upon  the  representations  of 
the  other  party  to  the  contract  as  to  its 
contents. 

"A  deed  which  is  upon  its  face  an  absolute 
grant  is  not  subject  to  haTe  reserrations  or  limi- 
tations engrafted  thereon  by  parol  or  extrinsic 
evidence  of  intentions,  understandings,  or  agree- 
ments contradictory  to  or  at  variance  with  its 
clear  language."    17  Cyc.  620. 

"In  order  to  let  in  evidence  of  a  collateral 
agreement  between  the  parties,  such  agreement 
most  be  consistent  with  the  terms  of  the  writ- 
ing; and  the  evidence  must  not  tend  to  vary 
or  contradict  the  terms  of  the  written  instru- 
ment or  to  defeat  its  operation."    17  Oya  714. 

See,  also,  Hnbenthail  y.  Spolcane  &  Inland 
Empire  R.  C3o.,  43  Wash.  677,  86  Pac.  955; 
Hathaway  r.  Yakima  Water  Co.,  14  Wash. 
469,  44  Pac.  896,  63  Am.  St  Rep.  874;  Smith 
Land  &  Gravel  Co.  v.  Corbln,  81  Wash.  494, 
142  Pac.  1163. 

The  conveyance  In  question  conveys  by  ab- 
solute grant  the  right  of  way  for  railroad 
and  other  similar  purposes  to  the  respond- 
ent There  are  no  reservations  or  limitations 
Ingrafted  upon  It  limiting  or  qualifying  the 
grant  for  railroad  and  other  similar  purposes. 
Had  appellant  desired  to  limit  its  use  as  a 
right  of  way  by  providing  that  it  should  be 
used  only  for  freight  purposes,  or  only  as  an 
Industrial  spur,  or  that  only  a  certain  num- 
ber of  trains,  engines,  or  cars  should  be  mov- 
ed thereon  during  the  day  or  during  certain 
hours,  or  that,  in  case'  of  being  used  for  ad- 
ditional purposes  other  than  the  uses  and 
purposes  immediately  contemplated,  appel- 
lant should  be  compensated  by  the  payment 
of  further  damages  than  the  consideration 
expressed  in  the  contract  all  those  things 
could  easily  have  lieen  Included  in  the  con- 
tract, and,  not  having  been  included.  It  is 
reasonable  to  Infer  that  they  were  not  In- 
tended to  be  required.  The  legal  effect  of 
the  grant  to  the  railroad  company  of  a  right 
of  way  to  be  used  for  railroad  and  other 
similar  purposes  is  that  the  land  thus  taken 
and  paid  for  for  public  use  may  be  used  for 
a  public  use  by  those  corporations  which  act 
as  agents  and  trustees  for  the  pubUc,  that 
such  corporations  have  a  right  to  make  all 
the  use  of  the  land  which  the  necessities  and 
convenience  of  the  public  may  require,  and 
that  the  landowner  receives  in  damages  a 
compensation  which  In  theory  of  law  is  all 
the  indemnity  for  all  such  uses.  Bralnard  v. 
Caapp,  10  Cush.  (Mass.)  6,  67  Am.  Dec.  74, 
Western  Union  Tel.  Co.  v.  Polhemus,  178  Fed. 
904,  102  C.  C.  A.  105,  29  L.  R.  A.  (N.  S.)  465. 
The  purpose  of  the  taking  must  flz  the  right 
Newton  ▼.  Perry,  163  Mass.  319,  89  N.  B. 
1032. 

la  an  action  to  recover  damages  claimed  to 


result  from  the  increased  use  of  the  defend- 
ant's railroad.  It  was  held  that  the  grant  of 
a  right  of  way  to  a  railroad  company  "for  all 
uses  and  purposes  or  In  any  way  connected 
with  the  construction,  preservation,  occupa- 
tion, and  enjoyment  of  said  railroad"  is 
broad  enough  to  embrace  all  uses  for  railroad 
purposes,  however  much  increased,  and  that 
it  will  be  conclusively  presumed  that  all  dam- 
ages to  the  land  outside  of  the  right  of  way, 
past  present  and  future,  were  included  In 
the  consideration  paid  for  such  grant  Chi- 
cago, R.  I.  &  P.  R.  Co.  V.  Smith,  111  III.  363, 
This  case  was  reaffirmed  by  the  Supreme 
Court  of  Illinois  in  Kotz  v.  lUinois  Cent  R. 
Co,  188  111.  578,  59  N.  B.  240.     ' 

Certain  property  owners  executed  a  deed 
to  a  railroad  company,  granting  the  rl^^t  of 
way  for  a  branch  road  across  their  property. 
The  Supreme  Court  of  Minnesota  In  that  case 
(Lledel  v.  Northern  Paclflc  R.  Co.,  89  Mina 
284,  94  N.  W.  877)  held  that  the  road  con- 
structed pursuant  to  the  contract  was  not  a 
private  line  for  the  benefit  of  the  property 
owners  only,  but  was  a  public  line,  a  part  of 
the  company's  railroad  system,  and  subject 
to  general  state  laws  governing  railroads.  In 
that  case  It  was  said: 

"Considering  the  contract  In  all  its  bearings, 
we  are  satisfied  that  it  is  not  susceptible  of  Uie 
interpretation  put  upon  it  by  respondent  The 
grant  is  absolute  of  a  strip  of  land  through  the 
property  described  to  be  used  for  a  right  of  way 
tor  the  railroad  track.  In  consideration  of  this 
grant  the  railroad  company  agreed  to  construct 
a  track  over  the  right  of  way  and  to  transfer  or 
switch  cars  from  it  and  its  main  railroad  to  and 
from  any  private  tracks  connecting  therewith 
at  no  grester  than  the  usual  charges  for  such 
services.  The  effect  of  these  provisions  was  to 
make  this  branch  road  a  part  of  the  main  sys- 
tem, and,  in  connection  therewith,  to  subject  it 
to  the  regulations  of  the  state  Railroad  and 
Warehouse  Commission.  This  branch  is  in  no 
sense  a  private  track,  but  Is  a  complete  and  effi- 
cient part  of  appellant's  railway  system.  It 
may  be  used  for  the  benefit  of  the  public  as  well 
as  the  private  property  referred  to,  and  the  com- 
pany may  establish  a  station  or  freightfaouses 
and  condemn  property  for  its  uses  in  connection 
therewith  to  the  same  extent  that  it  may  for  the 
benefit  of  any  other  part  of  the  road.  This  in- 
ference is  not  modified  by  the  language  pointed 
out  by  respondent  viz.,  that  the. track  is  for  the 
accommodation  and  use  of  the  parties  to  the 
deed.  That  clause  neither  adds  to  nor  takes  - 
away  from  the  effect  of  the  contract.  If  it  be 
stricken  out  it  would  follow  that  the  track  be- 
came a  part  of  the  main  system,  and  for  that 
reason  must  be  operated  for  the  accommodation 
of  the  company;  but  it  must  be  operated  for 
the  benefit  of  the  grantors  also,  without  regard 
to  that  clause,  for  the  reason  that  it  is  required 
to  be  connected  with  their  private  side  tracks, 
and  that  cars  bo.  delivered  at  reasonable  rates. 
Neither  does  the  other  provision  add  to  or  take 
away  anything  from  the  effect  of  the  contract 
viz.,  that  the  rights  of  the  company  shall  cease 
and  determine  at  any  time  when  the  strip  of 
land  ceases  to  be  occupied  for  such  railroad 
track.  In  the  absence  of  such  an  agreement,  it 
does  not  follow  that  the  railway  company,  of  its 
own  volition,  might  arbitrarily  abandon  the 
track,  and  leave  the  grantors  without  railroad 
facilities.  In  this  respect  the  company  is  also 
nnder  the  dominion  of  the  laws  of  the  state." 

In  Abraham  v.  Oregon  ft  C.  R.  Co,  decided 
by  the  Supreme  Court  of  Oregon,  37  Or.  495, 
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60  Pac.  800,  84  L.  R.  A.  391,  82  Am.  St  Bep. 
779,  Bean,  J.,  writing  tbe  opini<»i,  said : 

"We  come,  then,  directly  to  a  consideration  of 
the  question  aa  to  whettier  parol  evidence  in  ad- 
missible to  show  that  the  words  'legitimate  rail- 
road purposes'  were  nsed  in  the  deed  in  a  par- 
ticular sense.  It  la  an  elementary  rnle  of  law 
that  parol  evidence  cannot  be  admitted  to  con- 
tradict or  vary  a  written  instmment ;  and  it  is 
equally  well  settled  that  parol  evidence  may  not 
be  given  to  show  that  common  words,  the  mean- 
ing of  which  la  plain,  and  which  do  not  appear 
from  the  context  to  have  been  used  in  a  peculiar 
sense,  were,  in  fact,  so  nsed.  *  *  *  1  Gi-een- 
leaf,  Evidence  (15th  Ed.)  f  295.  And  Lord. Chief 
Justice  Tindall  says:  'The  general  rule  I  take 
to  be  that,  where  the  words  of  any  written  in- 
strument are  free  from  ambiguity  in  themselves, 
and  where  external  circumstances  do  not  create 
any  doubt  or  difficulty  as  to  the  proper  applica- 
tion of  those  words  to  claimants  under  the  in- 
strument, or  the  subject-matter  to  which  the  in- 
strument relates,  such  instrument  is  always  to 
be  construed  according  to  the  strict,  plain,  com- 
mon meaning  of  the  words  themselves,  and  that 
in  such  case  evidence  dehors  the  instrument,  for 
the  purpose  of  explaining  it  according  to  the  sur- 
mised or  alleged  intention  of  the  parties  to  the 
instrument,  is  utterly  inadmissible.  If  it  were 
otherwise,  no  lawyer  would  be  safe  in  advising 
upon  the  construction  of  a  written  instrument, 
nor  any  party  in  takinz  mider  it ;  for  the  ablest 
advice  might  be  controUeo,  and  the  clearest  title 
undermined,  if  at  some  future  period  parol  evi- 
dence of  the  particular  meaning  which  the  party 
affixed  to  his  words,  or  of  his  secret  intention  in 
making  the  instrument,  or  of  the  objects  he 
meant  to  take  benefit  onder  it,  might  be  set  up 
to  contradict  or  vary  the  plain  laniguage  of  the 
instrument  itself.'  •  •  *  'Ambiguous  words 
or  phrases  may  be  reasonably  construed  to  effect 
the  intention  of  the  parties,  but  the  province  of 
construction,  except  when  technical  terms  are 
employed,  can  never  extend  beyond  the  language 
employed,  the  subject-matter,  and  the  surround- 
ing circumstances.  It  is  therefore  not  competent 
for  either  of  the  parties  to  a  contract,  where  its 
language  is  plain  and  unambiguous,  to  prove  by 
parol  evidence  how  it  was  understood,  or  the 
meaning  of  the  words  nsed.  *  *  •  Applying 
this  rule  to  the  case  in  hand,  it  is  clear  tnat  the 
plaintiff  cannot  show  by  parol  testimony  that 
the  deed  from  himself  and  Willis  to  the  railroad 
company  was  not  intended  to,  and  did  not,  con- 
vey to  such  company  the  right  to  use  the  proper- 
ty for  all  legitimate  railroad  purposes." 

In  St  Louis  &  K,  Elect  R.  Ca  v.  Van 
Hoorebeke,  191  IlL  633,  61  N.  E.  328,  the 
court  said: 

"If  the  appellees  desired  to  reserve  the  right 
to  build  crossings  across  the  right  of  way,  and 
across  the  rond-bed  of  the  appellant,  they  should 
have  embodied  such  a  provision  in  the  contract 
•_  *  •  Where  a  railroad  company  obtains  a 
right  of  way  by  purchase  from  the  landowner, 
having  power  under  the  Constitution  and  law  to 
do  so,  all  the  incidents  attach  to  such  right  as  are 
acquired  by  eminent  domain  when  the  right  of 
way  is  obtained  by  condemnation,  it  being  con- 
ceded or  established  that  such  company  can  law- 
fully exercise  the  power  of  eminent  domain.  In 
other  words,  a  railroad  company  acquires  the 
same  rights  and  privileges  under  a  private  grant 
as  to  the  construction  and  operation  of  its  road, 
as  under  a  right  of  way  acquired  by  condemna- 
tion,  where  it  has  the  power,  under  the  law,  to 
receive  by  grant  and  to  acquire  by  condemnation. 
Had  this  right  of  way  been  lawfully  acquired 
by  condemnation,  appdlees  would  have  received 
compensation  for  the  value  of  the  strip  of  land, 
and  also  an  assessment  of  all  damages  to  the 
residue  of  their  tract  to  result  from  the  con- 
struction and  operation  of  the  road.  "The  rule 
is  that  the  appraisement  of  damages  in  a  case 
of  condemnation  embraces  all  past,  present,  and 
future   damages   which   the   improvement   may 


thereafter  reasonably  produce.'  •  •  •  Hera 
the  strip  of  land  is,  by  the  terms  of  the  con- 
tract to  be  conveyed  for  the  purpose  of  a  rail- 
road right  of  way  and  for  the  purpose  of  con- 
stmcting  and  operating  thereon  a  double-track* 
electric  railway. 

It  is  not  contended  by  appellant  in  this 
case  that  the  proposed  additional  use  by  re- 
spondent of  the  right  of  way  in  question  Is 
not  a  legitimate  railroad  purpose.  We  can 
see  nothing  ambiguous  in  the  contract  that 
subjects  it  to  extrinsic  construction.  We  are 
imi)elled  to  the  conclusion  that  the  Judgment 
of  the  lower  court  was  right 

Affirmed. 

FCLLBRTON,  ELLIS,  MOUNT,  MAIN, 
and  PARKER,  JJ.,  concur. 

MORRIS,  C.  J.  I  cannot  concur  in  the  ma- 
jority opinion.  Time  and  pressing  engage- 
ments prevent  my  writing  a  formal  dissent 
I  wish,  however,  to  express  In  a  casual  way 
the  reasons  for  my  views. 

The  majority  opinion  is  based  upon  the 
fundamental  error  that  the  contract  of  Jan- 
uary, 1906,  la  an  unlimited  grant  of  a  right 
of  way  for  general  railroad  purposes.  The 
first  rule  of  interpretation  as  applied  to 
grants  la  that  the  contract  must  be  viewed 
with  reference  to  its  subject-matter,  its  obli- 
gations, and  the  manifest  purpose  and  inten- 
tion of  the  parties.  The  majority  opinion 
concedes  this  rule,  then  departs  from  it  hold- 
ing that  the  granting  words  in  the  so-called 
deed  of  January,  1906,  are  broad  enough  to 
entitle  the  railway  company  to  use  the  right 
of  way  for  general  main  line  purposes,  ig- 
noring in  so  holding,  not  only  the  basic  rule 
of  interpretation,  but  the  manifest  intention 
of  the  parties  as  expressed  in  the  instrument 
Itself.  It  is  as  clear  as  language  can  make 
it  when  the  agreements  of  January,  1906,  and 
May,  1888,  are  read  together,  as  they  should 
be,  that  the  parties  were  dealing  with  -only 
one  contemplated  use — a  right  of  way  for  the 
so-called  Bay  Side  extension.  All  parties 
knew  and  contracted  with  knowledge  of  the 
fact  that  this  extension  was  a  freight  serv- 
ice track  for  the  accommodation  of  industries 
along  the  water  front  Now,  after  so  using 
this  light  of  way  all  these  years  (a  use  con- 
firming the  limited  (diaracter  of  the  granted 
right  as  contemplated  by  the  parties),  the 
railway  company  constructs  a  new  main  line 
intersecting  this  extension  right  of  way  at  the 
northwest  boundary  of  appellant's  property, 
and  has  since  such  construction  used  this 
right  of  way,  not  only  for  the  purposes  of  its 
Bay  Side  extension,  but  also  for  trackage  for 
the  freight  and  passenger  service  of  the 
Northern  Pacific  Railway  Company,  the  Ore- 
gon-Washington Railroad  &  Navigation  Com- 
pany, and  the  Great  Northern  Railway  Com- 
pany In  connection  with  the  new  main  line 
to  the  south,  known  as  the  Point  Defiance 
line.  It  Is  frankly  conceded  by  the  railway 
company  that  such  a  use  was  never  dreamed 
of  at  the  time  the  right  of  way  was  granted, 
and  it  is  now  permitted  because  it  la  said  that 
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the  so-caUed  deed  of  January,  1906,  Is  an  ab- 
solute grant  of  a  right  of  way  for  railroad 
purposes,  and  parol  evidence  Is  not  admissi- 
ble to  vary  or  contradict  its  terms. 

I  deny:  First,  that  the  agreements  of  Jan- 
uary, 1906,  and  May,  1888,  show  an  absolute 
grant  for  railroad  purposes;  and,  second, 
that  there  is  an  attempt  here  to  vary  or  con- 
tradict the  terms  of  a  written  agreement. 
To  contradict  a  written  agreement  is  one 
thing.  To  admit  evidence  to  enable  the  court 
to  ascertain  the  real  intention  and  agreement 
of  the  parties  and  enforce  it  accordingly  is 
another  thing.  The  first  may  not  be  done; 
the  second  may,  either  by  reforming  the  in- 
strument itself  or  by  treating  it  as  reformed. 

Those  are,  in  the  main,  the  reasons  why  I 
cannot  concur.  More  time  might  enable  me 
to  make  them  plainer.  I  have,  howerer,  said 
enough  to  Indicate  the  ground  of  my  dissent 
without  attempting  to  show  the  extent  to 
which  the  facts  and  law  sustain  my  views. 

GHADWICK,  J.,  concurs  with  Judge 
MOBRIS. 

(89  Wash.  284) 

STATB  T.  KBTTERMAN.     (No.  12000.) 

(Supreme  CSourt  of  Washington.    Jan.  11, 
1916.) 

1.  Recxitino  Stolen  Gk>onB  «=s>7— Infobma* 

TION— SUFFICriCNCY— "LiABCKNT." 

Under  Rem.  &  Bal.  Code,  S  2601,  making 
guilty  of  "larceny"  every  person  who  with  in- 
tent to  deprive,  or  defrand  the  owner  thereof: 
(1)  Takes  the  property  of  another ;  (2)  obtains 
from  the  owner  his  property  by  aid  of  any  oi^ 
der  for  payment,  knowing  it  to  be  false;  or  (3) 
having  property  in  his  possession  and  secretmk 
it  or  appropriating  it  to  his  own  use;  or  (4) 
having  received  property  by  mistake  with  knowl- 
edge thereof,  withholds  or  appropriates  it  to 
bis  own  use,  and  (5)  every  person  who,  know- 
ing the  same  to  have  been  so  appropriated," 
shall  receive  or  aid  in  selling  or  withnolding  any 
property  wrongfully  appropriated — the  words 
80  appropriated"  refer  to  the  manner  of  the 
original  larceny  in  each  of  the  preceding  four 
subdivisions. 

[Ed.  Note.— For  other  cases,  see  Receiving 
Stolen  Goods,  Cent  Dig.  {{  9-14;  Dec.  Dig. 
«=»7. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Larceny.] 

2.  Rbcbiviho  Stolen  Goons  4=»7— Infobica* 
TioN— Sufficiency. 

In  charging  the  offense  of  receiving  stolen 
goods  it  is  not  necessary  to  allege  the  facts  of 
the  original  unlawful  taiing. 

[Ed.  Note.— For  other  cases,  «ee  Receiving 
Stolen  Goods,  Ont.  Dig.  fg  0-14;  Dec.  Dig. 
<E=9T.] 

3.  Cbiminal  Law  ^=>695  —  Tbial  —  Chai.- 

LENOE  TO    SXTFFICIENCT   OF  EVIOBNCB— DBF- 

INITENESS. 

In  a  prosecution  for  receiving  stolen  goods, 
a  challenge  to  the  sufficiency  of  the  evidence, 
consisting  only  of  a  motion  to  withdraw  the  case 
from  the  jury  and  to  instruct  the  jury  to  re- 
turn a  verdict  of  not  guilty  on  the  evidence  pre- 
sented by  the  state,  was  insufficient  to  raise 
the  question  of  defendant's  connection  with  the 
crime  charged. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  K  1633-1638;  Dec  Dig.  «=» 
695.] 


4.  Cbiminal    Law    «=>102S— Appeal— Scofb 
OF  tlEviEW — Sufficiency  of  Exceptions. 
The  question  of  defendant's  connection  with 

the  offense  cannot  be  considered  on  appeal,  not 

having  been  presented  to  or  decided  by  the  trial 

court 
[Ed.    Note.— For    other    cases,    see    Criminal 

Law,  Cent  Dig.  U  2618,  2620;    Dec  Dig.  «=> 

1028.] 

Department  2.  Appeal  from  Superior 
Court,  Whitman  County;  B.  U  McCroskey, 
Judge. 

Wallace  Ketterman,  alias  Jaclc  Long,  was 
convicted  of  receiving  stolen  goods,  and  be 
appeals.    Affirmed. 

Cliarles  R.  Uill  and  O.  H.  Horton,  both 
of  Colfax,  for  appellant  R.  M.  Burgunder 
and  Thomas  Nelll,  both  of  Colfax,  for  the 
State. 

PARKER,  J.  The  defendant,  Wallace 
Ketterman,  was  charged  by  information  filed 
in  the  superior  court  for  Whitman  county 
with  the  crime  of  receiving  stolen  gooda 
His  trial  before  the  court  and  a  Jury  resulted 
in  verdict  and  Judgment  against  him,  from 
which  he  baa  appealed  to  this  court 

Counsel  for  appellant  first  contend  that  the 
trial  court  erred  in  overruling  their  demurrer 
to  the  Information,  which  reads,  in  part,  as 
follows: 

"Wallace  Ketterman,  alias  Jack  Long,  *  •  • 
did  then  and  there  willfully,  unlawfully,  and  fe- 
loniously, with  the  intent  to  deprive  the  owner 
thereof,  and  knowing  the  same  to  have  been 
stolen,  receive  at  substantially  the  same  time, 
from  some  person  whose  name  is  unknown  to  the 
prosecuting  attorney,  and  withhold,  one  saddle 
and  bridle,  the  personal  property  of  Ivan  Marsh, 
of  the  value  of  $30,  one  saddle,  the  personal 
property  of  J.  H.  McCroskey,  or  the  value  of 
i25,  and  one  saddle,  the  personal  property  of 
William  Horton,  of  the  value  of  $25." 

This  was  intended  to  charge  the  crime  as 
defined  by  section  2601,  Rem.  &  Bal.  C!ode, 
which  reads: 

"Every  person  who,  with  intent  to  deprive  or 
defraud  the  owner  thereof  (1)  Shall  talie,  lead 
or  drive  away  the  property  of  another;  or  (2) 
ShaU  obtain  from  the  owner  or  another  the  pos- 
session of  or  title  to  any  property  by  color  or 
aid  of  any  order  for  the  payment  or  delivery  of 
property  or  money  or  any  check  or  draft,  know- 
ing that  the  maker  or  drawer  of  such  order, 
check  or  draft  was  not  authorized  or  entitled 
to  make  or  draw  the  same,  or  by  color  or  aid 
of  any  fraudulent  or  false  representation,  per- 
sonation or  pretense  or  by  any  false  token  or 
writing  or  by  any  trick,  device,  bunco  game  or 
fortune  telling;  or  (3)  Having  any  property  in 
his  possession,  custody  or  control,  as  bailee,  fac- 
tor, pledgee,  servant,  attorney,  agent,  employ^, 
trustee,  executor,  administrator,  guardian  or  of- 
ficer of  any  person,  estate,  association  or  corpo- 
ration, or  as  a  public  officer,  or  a  person  author- 
ized by  agreement  or  by  competent  authority  to 
take  or  hold  such  possession,  custody  or  con- 
trol, or  as  a  finder  thereof,  shall  secrete,  with- 
hold or  appropriate  the  same  to  his  own  use  or 
ti;  the  use  of  any  person  other  than  the  true 
owner  or  person  entitled  thereto ;  or  (4)  Having 
received  any  property  by  reason  of  a  mistake, 
shall  with  knowledge  of  such  mistake  secrete, 
withhold  or  appropriate  the  same  to  his  own  use 
or  to  the  use  of  any  person  other  than  the  true 
owner  or  person  entitled  thereto ;   and  (5)  Every 
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person  who,  knowing  the  same  to  have  been  so 
appropriated,  ihall  bring  into  Uiis  state,  or  huj, 
aell,  receive  or  aid  in  concealing  or  withholding 
any  property  wrongfnllj  appropriated,  whether 
within  or  outside  of  this  state,  in  such  manner 
as  to  constitute  larceny  under  the  provisions  of 
this  act— ste^  such  property  and  shall  be  guilty 
of  larceny." 

[1]  The  theory  of  ooonsel's  contention 
tondiing  the  suffldency  of  ttae  information 
is  not  made  very  dear  to  ns,  but  it  seems 
to  be:  (1)  That  the  words  "so  appropriated," 
in  the  fifth  snbdiTlsion  above  quoted,  refer 
only  to  property  appropriated  in  ttae  man- 
ner specified  in  ttae  fourth  subdivision  im- 
mediately preceding;  and  (2)  that  the  in- 
formation is  defective,  in  that  the  manner 
of  the  original  larceny  is  not  charged  as  be- 
ing that  defined  in  the  fourth  subdivision. 
As  to  the  first,  we  are. of  the  opinion  that 
the  words  "so  appropriated,"  In  the  fifth  sub- 
division, refer  to  the  manner  of  the  original 
larceny  of  property  specified  in  each  and  all 
of  the  preceding  four  subdivisions. 

[2]  As  to  the  second,  it  Is'  the  law  that: 

"It  is  not  necessary  to  allege  the  facts  going 

to  constitute  the  original   unlawful  taking  or 

embezzlement,  as  would  be  required  in  case  of 

prosecution  therefor."     34  Cyc.  520. 

Our  own  decisions  In  State  t.  Druxinman, 
34  Wash.  275,  75  Pac.  814,  and  State  v.  Ray, 
62  Wash.  582,  114  Pac.  439,  lend  support  to 
this  view,  though  not  directly  in  point.  We 
conclude  that  the  information  is  sufficient. 

[3]  It  Is  further  contended  that  the  trial 
court  erred  in  overruling  the  challenge  to  the 
sufficiency  of  the  evidence  to  support  con- 
viction, made  by  counsel  for  appellant  in 
their  motions  for  directed  verdict  of  acquit- 
tal. These  motions  were  made  at  the  close 
of  the  state's  evidence  and  at  the  close  of  all 
the  evidence.    The  first  was  simply: 

"If  the  court  please,  at  this  time  I  move  that 
the  case  be  withdrawn  from  the  jury  and  the 
jury  instructed  to  return  a  verdict  of  not  guilty 
on  the  evidence  presented  by  the  state." 

The  second  was  no  more  spedflc.  Neither 
was  argued  by  counsel.  It  is  plain  from  the 
record  that  this  is  not  a  case  of  no  evidence. 
The  evidence  was  ample  to  show  the  com- 
mission of  the  crime,  though  not  very  cer- 
tain as  to  appellant's  connection  therewith. 
This  is  the  particular  defect  now  for  the 
first  time  urged  by  counsel  for  appellant. 
Answering  a  similar  contention  in  State  v. 
Hyde,  22  Wash.  551,  at  page  564,  61  Pac. 
719,  at  page  723,  Judge  White,  speaking  for 
the  court,  said: 

"This  motion  is  a  general  one,  and  only  chal- 
lenges the  general  sufficiency  of  the  evidence; 
that  is,  says,  in  effect,  there  is  a  total  failure 
ot  evidence.  Upon  a  motion  of  this  kind,  the 
only  question  raised  is  whether  there  is  any  evi- 
dence tending  to  prove  the  crime  charged,  not 
whether  the  evidence  fails  in  some  particular 
matters.  The  record  fails  to  disclose  that  the 
objection  to  the  evidence  in  the  particular  mat- 
ter, as  to  the  kind,  amount,  and  value  of  mone^, 
was  called  to  the  attention  of  the  court,  and  in 
a  case  of  this  kind  the  motion  should  direct  the 
attention  of  the  court  and  opposite  counsel  to 
the  precise  point  made  and  the  grounds  there- 


for." State  V.  Tamler,  19  Or.  528,  25  Pac.  71, 
9  li.  B.  A.  853 ;   12  Cyc.  690. 

[4]  To  now  rule  upon  these  motions  con- 
trary to  the  ruling  of  the  trial  court  would, 
in  effect,  be  ruling  upon  a  question  not  fairly 
presented  to  that  court 

The  judgment  Is  affirmed. 

MORRIS,  C.  J.,  and  BAUSMAN,  MAIN, 
and  HOLCOMB,  JJ.,  concur. 


(89  Wash.  226) 
UNION  MAGHINERT  ft  SUPPLY  00.  t. 
DARNELL.     (No.  12721.) 

(Supreme  Court  of  Washington.    Jan.  11, 1916.) 

1.  E'bauds,  Statxtte  of  <&=>33  —  Pbouisk  to 
Pat  Debt  of  Another — Obioinal  Pbouiss. 

A  promise  for  a  valuable  consideration 
made  by  one  person  to  another  to  pay  such  oth- 
er's debt  to  a  third  person  is  an  original  un- 
dertaking of  the  promisor,  and  not  a  promise  to  ' 
pay  the  debt  of  another  within  the  statute, 
though  resting  in  paroL 

[Ed.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute of.  Cent  Dig.  H  50-53,  56;  Dec.  Dig.  «=> 
38.] 

2.  contbacts   ®=3l87— pbomse  fob  benefit 
'of  Third  Person- Right  of  Action. 

Where  one  promises  to  pay  another's  debt 
to  a  third  person,  such  third  person  may  sue 
directly  upon  the  promise. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  SS  798-807:   Dec.  Dig.  <3=5»187.] 

8.  feviDENCE  €=s>441  —  Parol  Evidenck  — 

Tebus  ot  Contract. 

As  between  the  parties  to  a  formal  written 
contract  parol  evidence  is  inadmissible  to  prove 
any  additional  promise  for  the  benefit  of  a  third 
person  which  would  tend  to  contradict  or  en- 
large the  terms  and  puri>ose  of  the  written  con- 
tract 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  J81719, 1723-1763,  1765-1845,  2030- 
2047;  Dec.  Dig.  «=:»441;  Contracts,  Cent  Dig. 
i  1616.] 

4.  Evidence   «=>119— Paboi,   Bvidbncs— Ad- 

DiTioNAi,  Consideration. 

Though  an  additional  consideration  not  in- 
consistent with  that  expressed  in  a  written  con- 
tract may  usually  be  shown  by  parol  eridence, 
it  is  not  competent  to  ingraft  parol  conditions 
upon  a  contract  complete  and  unambiguous  on 
its  face  under  the  guise  of  proving  an  additional 
consideration. 

[Ed.  Note.— For  other  cases,^  see  Evidence, 
Cent  Dig.  S§  1912-1928;    Dec.  Dig.  <E=>419.] 

6.  Evidence  iS=»419— Pabol  Evidence— Deed 

— CONSIDEBAHOn. 

The  primary  purpose  of  a  deed  being  ^o 
convey  title,  explanation  of  variation  of  the  con- 
sideration expressed,  short  of  proving  that  the 
deed  was  without  consideration,  does  not  tend 
to  defeat  its  purpose  and  is  admissible. 

VEA.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  S|  1912-1928;    Dec.  Dig.  <e=»419.] 

6.  Mobtgaoes  «=»137— Nature  and  Effect. 
In  Washington  a  "mortgage"  is  not  a  con- 
veyance with  a  defeasance  as  it  was  at  common 
law,  but  is  the  mere  written  evidence  of  a  con- 
tract of  security,  the  prima  fade  purpose  of 
which  is  to  secure  a  debt 

[Ed.  Note. — For  other  cases,  see  Mortgages, 
Cent  Dig.  gf  270-276;    Dec.  Dig.  <S=137. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second   Series,  Mortgage.] 
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7.   EVIDENCK    $=»419    —    FABOL    BviDBKCfK    — 
MORTOAOE— OONSIDESATION. 

A  morteaee  to  defendant  to  secure  the  pa7- 
ment  of  $4,000,  with  interest,  according  to  the 
terms  and  conditions  of  three  promissory  notes 
of  specified  dates  and  amounts  and  tiiaes  of 
payment,  covering  the  mortgagor's  described 
realty  and  providing  against  foreclosure  within 
two  years,  under  seal,  signed  by  the  mortgagors, 
executed  on  the  same  day  with  an  agreement  be- 
tween plaintifl,  a  creditor,  and  the  mortgagor, 
and  defendant,  the  mortgagee,  and  with  a  chat- 
tel mortgage  on  timber  executed  to  plaintiff,  in 
the  absence  of  fraud  or  mistake,  could  not  be 
varied  or  enlarged  by  showing  that  defendant,  to 
obtain  his  additional  security,  promised  the 
mortgagors  to  pay  $1,000  on  their  indebtedness 
to  plaintiff,  in  view  of  the  fact  that  the  purpose 
of  the  mortgage  was  not  to  convey  with  a  de- 
feasance, but  to  evidence  a  contract  of  security, 
as  the  contract  itself  might  be  resorted  to  as  the 
source  of  authority  for  receiving  parol  evidence, 
and  since  it  showed  a  formal  and  deliberately 
complete  agreement,  parol  evidence  to  enlarge 
its  scop;  was  inadmissible. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  IS  1912-1928;   Dec  Dig.  <S=»419.] 

8.  MOBTOAOEB   ®=337  —  Pabol  Bviderok  — 

Deed  as  Mobtoaob. 

It  is  competent  to  prove  by  parol  evidence 
that  a  deed  absolute  on  its  face  was  intended  as 
a  mortgage,  that  being  an  exception  to  the  gen- 
eral rule  against  excluding  parol  evidence. 

[Ed.  Note. — For  other  cases,  see  Mortgages, 
Cent.  Dig.  §§  97-107 ;   Dec.  Dig.  «=»37.] 

9.  Evidence  (S=»433,  434— Pabol  Evidencb— 
Wbiiten  Contbact— E'eaud  OB  Mistake. 

It  18  competent  to  show  fraud  or  mistake 
by  parol  evidence  opening  the  door  to  the  fullest 
investigation  as  to  the  real  intention- of  the  par- 
ties to  a  written  contract,  and  so  defeat  or  re- 
form it ;  that  being  an  exception  to  the  general 
rule  excluding  parol  evidence. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent.  Dig.  U  1990-2020:  Dec.  Dig.  «=3433, 
434.] 

10.  Evidence  «=»419  —  Paboi.  Etidenob  — 
MoBTOAQB— Advances. 

When  a  mortgage  is  given  to  secure  a  sum 
of  money,  the  receipt  of  which  is  acknowledged 
generally,  parol  evidence  is  admissible  to  show 
that  it  was  given  to  secure  future  advances  and 
the  actual  amount  of  such  advances,  or  to  other- 
wise explain  the  nature  of  the  debt  to  be  so- 
cured. 

[Edi  Note.— For  other  cases,  see  E^vidence, 
Cent.  Dig.  §g  1912-1928 ;   Dec  Dig.  «=»419.] 

11.  Evidence  <g=>419  —  Pabol  Evidence  — 

CONBIDEBATION    OF   MOBTOAQE   NOTE. 

Where  a  mortgage  is  given  to  secure  a 
specific  note  described  therein,  parol  evidence  is 
admissible  to  prove  the  true  consideration  of  the 
note  and  what  debts  the  note  is  intended  to  evi- 
dence. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  §{  1912-1928;   Dec  Dig.  <S=»419.] 

Department  1.  Appeal  from  Superior 
Court,  King  County;    King  Dykeman,  Judge. 

Action  by  tlie  Union  Machinery  &  Supply 
Company  against  James  K.  Darnell.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Reversed  and  remanded,  with  direction  to 
dismiss. 

Brlghtman,  Halverstadt  &  Tennant,  of  Se- 
attle, for  appellant  Walter  S.  Fulton,  of 
Seattle,  for  respondent 


ELLIS,  J.  Action  upon  an  alleged  prom- 
ise of  the  defendant  to  pay  to  the  plaintiff 
$1,000  on  an  Indebtedness  owing  from  John 
and  George  England,  loggers,  doing  business 
as  England  Bros.,  to  the  plaintiff.  The  mate- 
rial facts  are  as  follows:  In  the  year  1912, 
the  England  Bros.,  were  engaged  In  logging 
certain  lands  In  Pleroe  county.  To  finance 
these  operations  they  borrowed  from  the  de- 
fendant Darnell  $4,000,  evidenced  by  three 
promissory  notes— one  for  $1,500,  dated  June 
14,  1912,  due  one  year  after  date,  •  with  in- 
terest at  7  per  cent,  payable  semi-annually ; 
one  for  $1,000,  dated  July  1,  1912,  due  on  or 
before  one  year  after  date,  with  Interest  at 
7  per  cent,  per  annum,  payable  at  maturity; 
and  the  third  for  $1,G00,  dated  October  2, 

1912,  due  six  months  after  date,  with  Inter- 
est at  8  i>er  cent,  per  annum,  payable  at  ma- 
turity. The  first  two  notes  were  executed 
by  both  of  the  Englands  and  th^r  respec- 
tive wives,  the  third  by  George  England  and 
wife.  At  the  time  of  the  giving  of  the  first 
of  these  notes  the  England  Bros,  gave  a  biU 
of  sale  of  the  timber  to  the  defendant,  by 
the  terms  of  which  they  were  permitted  to 
cut  and  remove  the  timber.  Operations  con- 
tinued under  this  agreement  and  a  supple- 
mental agreement  of  May  26,  1913,  not  now 
material,  until  the  middle  of  June,  1913,  bat 
nothing  was  realized  over  and  above  the  ex- 
pense of  operation  to  apply  on  the  indebted- 
nesa 

In  the  meantime  the  Englands  had  become 
Indebted  to  the  plaintiff  Union  Machinery  & 
Supply  Company  for  logging  equipment  in  a 
sum  approximating  $3,000.  The  plaintiff  was 
urging  payment     Shortly  prior  to  June  16, 

1913,  the  defendant's  notes  being  wholly  un- 
paid, except  six  months  interest  on  the  first, 
the  first  and  last  notes  being  due,  and  much  of 
the  timber  having  been  removed,  the  defend- 
ant went  to  John  England's  home  and  had  a 
conference  with  England  and  his  wife,  whlcli 
resulted  In  their  giving  to  the  defendant  a 
mortgage  on  their  home  to  secure  the  three 
notes.  This  mortgage  was  executed  on  June 
16,  1913,  and,  omitting  caption  and  acknowl- 
edgment, reads  as  follows: 

"The  mortgagors,  John  England  and  Mary  E. 
England,  his  wife,  mortgage  to  Jas.  K.  Darnell 
to  secure  the  payment  of  $4,000  lawful  money  of 
the  United  States,  together  with  interest  there- 
on at  the  rate  of  7  and  8  per  cent  per  annum 
until  paid,  according  to  the  terms  and  conditions 
of  three  certain  promissory  notes,  dated  June 
14,  1912,  July  1,  1912.  and  October  2, 1912,  re- 
spectively for  $1,600.00,  $1,000.00  and  $1,500.00 
respectively  payable  on  or  before  one  year  after 
date  on  or  before  one  year  after  date  and  on  or 
before  six  months  after  date,  respectively,  with 
interest  at  7%,  7%,  and  8%  respectively  to  the 
order  of  Jas.  K.  Darnell  the  following  described 
real  estate  lot  thirteen,  block  eleven  in  Seaview 
Park  situated  In  the  county  of  King,  state  of 
Washington. 

"This  mortgage  shall  not  be  foreclosed  before 
two  years  from  this  date. 

"Dated  this  16th  day  of  June  1913. 

"John  England.  [SeaLl 

"Mary  E.  England.    [SeaL]" 
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On  the  same  day  and  admittedly  for  the 
purpose  of  enabling  England  Bros,  to  con- 
tinue their  logging  operatlona  the  England 
Bros,  and  the  defendant  entered  Into  an 
agreement  In  writing  with  the  plaintiff, 
signed  by  all  of  them,  which,  after  reciting 
the  Indebtedness  of  England  Bros,  to  the 
plaintiff,  and  that  the  plaintiff  had  declined 
to  extend  further  credit  without  security, 
provided  as  follows: 

"That  the  boom  of  logs  now  in  the  water  ad- 
jacent to  said  camp  may  be  sold  by  them  and 
the  proceeds  employed  in  the  liquidation  of  cur- 
rent labor  bills. 

"That  the  next  three  booms  of  logs  shall  be 
handled  by  the  Union  Machinery  &  Supply  Com- 
pany, sold  by  them,  and  out  of  the  proceeds  they 
shaU  retain  $1,000  in  cash  on  each  of  said  three 
booms,  and  that  after  paying  the  expenses  of 
transportation  and  sate  the  balance  shall  be  paid 
by  the  Union  Machinery  &  Supply  Commuiy  to 
the  order  of  said  England  Bros,  and  J.  K.  Dar- 
nelL 

"Said  $3,000  shall  apply  on  the  indebtedness 
of  England  Bros,  to  the  Union  Machinery  & 
Supply  Company." 

On  the  same  day  the  England  Bros,  and 
Darnell  gave  to  the  plaintiff  a  chattel  mort- 
gage on  the  timber  la  question.  Apparently 
Darnell  signed  this  agreement  and  chattel 
mortgage  to  give  them  precedence  oyer  his 
prior  chattel  mortgage  on  the  timber.  There- 
after the  Englands  sold  one  boom  of  logs,  the 
plaintiff  a  second  boom,  and  the  third  was 
disposed  of  by  the  Seattle  Merchants'  & 
CrecUt  Men's  Association  by  common  consent 
of  the  creditors  of  England  Bros.,  Including 
the  plaintiff.  On  July  17,  1&14,  plaintiff 
brought  this  action,  alleging  that  on  June  16, 
1913,  when  John  England  and  wife  gave  the 
above-mentioned  mortgage  to  the  defendant 
as  additional  security  for  the  three  notes,  the 
defendant,  for  the  purpose  of  securing  such 
additional  security  and  keeping  the  logging 
camp  running,  promised  England  and  wife  to 
pay  to  the  plaintiff  the  sum  of  $1,000  to  ap- 
ply on  their  indebtedness  to  the  plaintiff. 
This  alleged  promise  Is  the  basis  of  the  ac- 
tion. At  the  trial  the  plaintiff  was  permitted, 
over  objection,  to  introduce  the  testimony  of 
John  England  and  wife  and  their  daughter 
to  the  effect  that  as  a  consideration  for  the 
execution  of  the  mortgage  the  defendant 
promised  to  pay  $1,000  of  the  Indebtedness 
of  the  England  Bros,  to  the  plaintiff.  The  de- 
fendant denied  that  any  such  promise  was 
made,  and  testified  In  substance  that  the 
mortgage  embodied  the  whole  agreement  be- 
tween him  and  the  ESnglands,-  and  that  the 
contract  and  chattel  mortgage  above  referred 
to  embodied  the  whole  agreement  between 
him  and  the  plaintlfl.  The  trial  resulted  in 
a  verdict  and  Judgment  for  the  plaintiff. 
The  defendant  appeals. 

The  record  and  the  assigned  errors  suffi- 
ciently present  two  contentions :  (1)  That  the 
alleged  contemporaneous  agreement  contra- 
vened the  statute  of  frauds  in  that  it  was  an 
undertaking  to  answer  for  the  debt  of  an- 
other and  was  not  in  writing;  (2)  that  the 
evidence  of  tlie  oral  contemporaneous  agree- 


ment was  inadmissible  in  that  it  tended  to 
change,  vary,  and  enlarge  the  terms  of  a 
written  contract  complete  and  unambiguous 
on  its  face. 

[1,2]  1.  The  la-w  is  well  settled  to  this 
state  that  a  promise  for  a  valuable  consid- 
eration made  by  one  person  to  another  to 
pay  such  other's  debt  to  a  third  person  is  an 
original  undertaking  of  the  promisor,  and 
Is  not  such  a  promise  to  pay  the  debt  of  an- 
other as  to  come  under  the  ban  of  the  stat- 
ute of  frauds,  though  resting  In  parol.  Nord- 
by  V.  Winsor,  24  Wash.  535,  64  Pac.  726; 
Dimmlck  t.  Collins,  24  Wash.  78,  63  Pac. 
IIOL  It  Is  also  well  settled  that  in  such  a 
case  the  third  person  may  sue  the  first  di- 
rectly upon  the  promise  as  one  made  for  his 
l>eneflt  Nordby  v.  Winsor,  supra;  Johnson 
V.  Shuey,  40  Wash.  22,  29,  30,  82  Pac.  123. 
The  first  point  raised  is  without  merit 

[3]  2.  But  it  does  not  follow  that  every 
such  promise  may  be  proved  by  parol  evi- 
dence. If  the  promise  is  asserted  to  have 
been  made  as  a  part  of  a  transaction  which 
is  evidenced  by  a  formal  written  contract 
complete  and  unambiguous  upon  its  face,  it  is 
elementary  that,  as  between  the  parties  to 
the  writing,  parol  evidence  would  be  inad- 
missible to  prove  any  additional  promise 
which  would  tend  to  contradict,  vary,  or  en- 
large the  terms,  scope,  or  purpose  of  the 
written  contract  Ross  v.  Portland  Coffee  & 
Spice  Co.,  30  Wash.  647,  652,  71  Pac.  184; 
Allen  T.  Farmers'  &  Merchants'  Bank,  76 
Wash.  61,  68,  135  Pac.  621.  The  same  role 
excluding  parol  testimony  which  applies  as 
between  the  parties  to  a  written  contract  ap- 
plies with  like  force  to  a  third  person  when- 
ever he  claims  as  a  beneficiary  under  a  con- 
tract, bases  his  claim  upon  it  or  seeks  to  as- 
sert rights  which  originate  in  the  contractu- 
al relation  created  by  it  All  rights  primari- 
ly arising  from  the  negotiations  on  which  the 
written  instrument  rests,  by  whomsoever  as- 
serted, are  merged  in  the  writing.  The  foun- 
tain cannot  rise  higher  than  Its  source.  In 
such  a  case  the  third  person  who  claims  that 
the  promise  was  made  for  his  benefit  is  af- 
fected by  the  same  principles  of  estoppel  to 
vary  the  contract  as  evidenced  by  the  writ- 
ing as  affect  the  party  who  claims  to  have 
paid  the  consideration  for  the  promise. 
Jones,  after  Indicating  that  the  general  rule 
excluding  parol  testimony  to  vary  a  written 
contract  does  not  apply  as  against  strangers 
to  the  instrument  says: 

"It  is  to  be  observed,  however,  that  the  right 
of  a  stranger  to  vary  a  written  contract  by 
parol  ia  limited  to  rights  which  are  independent 
of  the  instrument  So  that  where  one,  although 
not  a  party  to  the  instrument,  bases  his  claim 
upon  it,  and  seeks  to  render  it  effective  in  his 
favor  as  against  the  other  party  to  the  action, 
by  enforcing  a  right  originating  in  the  relation 
established  by  it  or  which  is  founded  upon  it 
the  parol  evidence  mie  applies."  8  Jones,  Com- 
mentaries on  Evidence,  !  449,  p.  220. 

The  following  authorities  amply  sustain 
and  exemplify  the  exception  as  stated:  Say  re 
T.  Burdlck,  47  Minn.  S67,   60  N.   W.  246; 
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Minneapolis,  etc.',  By.  Co.  t.  Home  Ins.  Co., 
55  Minn.  236,  56  N.  W.  815,  22  L.  B.  A.  390; 
Current  v.  Mulr,  99  Minn.  1,  108  N.  W,  870; 
Scbnelder  v.  Kirkpatrick,  80  Mo.  App!  145; 
Selchow  y.  Stymus;  T»  Hun  (N.  Y.)  146; 
Hanklnaon  v.  Rlker,  10  Misc.  Bep.  185,  SO 
N.  T.  Supp.  1040;  Schultz  t.  Planklngton 
Bank,  141  111.  116,  30  N.  E.  346,  33  Am.  St 
Bep.  290;  Wodock  r.  Bobinson,  148  Pa.  503, 
24  Atl.  73.  For  an  antithetical  case  stating 
this  exception  and  illustrating  its  limits,  see 
our  own  decision  In  the  case  of  Ban^m  t. 
Wickstrom  &  Co.,  84  Wash.  419,  146  Pac. 
1041. 

[4]  As  to  the  foregoing  propositions  there 
can  hardly  be  a  divergence  of  opinion.  But 
the  respondent  contends  that  the  real  con- 
sideration for  a  written  contract  can  always 
be  shown,  that  evidence  of  the  parol  con- 
temporaneous promise  of  the  mortgagee  In 
this  case  to  pay  $1,000  of  the  mortgagor's 
debt  to  it  as  an  additional  consideration  for 
the  mortgage,  was  therefore  admissible,  or 
as  respondent,  In  substance,  puts  it:  The 
execution  of  security  for  appellant's  notes 
was  the  consideration  for  the  promise,  which 
comes  to  the  same  thing.  Though  an  addi- 
tional consideration  not  inconsistent  with 
that  expressed  in  the  written  contract  may 
usually  be  proved  by  parol  evidence.  It  is 
not  competent  as  between  the  parties  to  a 
writing,  under  the  guise  of  proving  an  ad- 
ditional consideration,  to  Ingraft  upon  a 
'  written  agreement,  complete  and  unambigu- 
ous on  its  face,  new  terms,  conditions,  and 
covenants  by  patoL  Smith  Sand  &  Gravel 
Co.  V.  Corbin,  81  Wash.  494,  500,  142  Pac. 
1163 ;  Morris  v.  Healy  Lumber  Co.,  46  Wash. 
686,  691,  91  Pac.  186;  Gordon  v.  Parke  & 
Lacy  Machinery  Co.,  10  Wash.  18,  38  Pac. 
755;  Klngsland  v.  Haines,  62  App.  Dlv.  146, 
70  N.  Y.  Supp.  873 ;  Adams  v.  Watkins,  103 
Mich.  431,  61  N.  W.  774;  Jackson  v.  Chicago, 
etc.,  B, -Co.,  64  Mo.  App.  636;  Walter  v. 
Dearlng  (Tex.  Civ.  App.)  65  S.  W.  380;  Kahn 
V.  Kahn,  94  Tex.  114,  58  S.  W.  825;  17  Cyc. 
p.  659. 

As  sustaining  the  admissibility  of  evidence 
of  a  contemporaneous  parol  agreement  as  an 
added  consideration  of  a  written  contract, 
respondent  dtes  four  of  our  own  decisions: 
Don  Yook  V.  Washington  Mill  Co.,  16  Wash. 
459,  47  Pac.  964;  Johnston  v.  McCart,  24 
Wash.  19,  63  Paa  1121 ;  Ordway  v.  Downey, 
18  Wash.  412,  51  Pac.  1047,  52  Pac.  228,  63 
Am.  St  Bep.  892 ;  Windsor  v.  St  Paul,  etc., 
By.  Co.,  37  Wash.  156,  79  Pac.  613,  3  Ann. 
Cas.  62.  An  examination  of  these  cases  dis- 
closes the  fact  that  the  first  two  Involve 
bills  of  sale  of  personalty,  and  the  last  two 
deeds  conveying  real  estate.  The  tendency 
of  modem  authority  Is  towards  the  doctrine 
that  the  effect  of  the  acknowledgment  of 
payment  of  a  given  consideration  In  a  deed 
is  only  to  estop  the  grantor  from  asserting 
a  total  lack  of  consideration,  and  thus  de- 
feating the  deed,  and  that  the  usual  consid- 


eration dause  Is  of  no  greater  force  than  a 
separate  receipt  for  the  money;  hence  It  is 
open  to  explanation  by  parol  evidence.  8 
Jones,  Commentaries  on  Evidence,  S  469. 

[I]  This  Is  because  the  prime  purpose  of  a 
deed  Is  to  convey  title,  and  any  explanation 
or  variation  of  the  consideration  expressed, 
short  of  proving  that  the  deed  was  without 
consideration,  does  not  tend  to  defeat  that 
purpose.  Ordway  v.  Downey,  supra;  Wind- 
sor V.  St  Paul,  etc..  By.  Co.,  supra.  The 
same  rule  and  reason  applies  in  case  of  a 
bill  of  sale  of  personalty.  Don  Yook  t. 
Washington  Mill  Co.,  supra;  Van  Lehn  v. 
Moise,  16  Wash.  219,  47  Pac.  435;  Gilmore 
V.  Skookum  Box  Factory,  20  Wash.  703,  56 
Pac.  934.  It  is  a  matter  of  common  knowl- 
edge that  In  conveyancing,  the  acknowledg- 
ed consideration  in  the  deed  U  often,  and  it 
may  be  said,  usually  not  the  real  considera- 
tion paid  or  agreed  to  be  paid.  McCrea  v. 
Purmort,  16  Wend.  (N.  Y.)  460,  30  Am. 
Dec.  108. 

[I,  7]  But  where,  as  in  this  state,  a  mort- 
gage Is  not  a  conveyance  with  a  defeasance  as 
It  was  at  common  law,  but  is  the  mere  written 
evidence  of  a  contract  of  security,  Its  prime 
purpose  being  to  secure  a  debt.  It  seems  to 
us  that  when  the  parties  have  specifically 
described  the  debt  by  stating  the  amount,  as 
evidenced  by  specific  notes,  rate  of  interest 
time  of  payment,  and  all  the  terms-  essential 
to  a  complete  and  unambiguous  agreement, 
the  recital  of  the  amount  and  character  of 
the  debt  should  be  held  as  Invulnerable  to 
parol  attack  as  any  other  of  the  terms  of 
the  Instrument,  so  long  as  the  Integrity  of 
the  Instrument  Is  not  assailed  for  fraud  nor 
a  reformation  sought  for  mistake.  Such  re- 
citals as  those  found  here  are  not  mere  "In- 
attentive recitals  common  In  conveyancing." 
They  evidence,  by  their  very  particularity  of 
description  of  the  notes  secured,  a  contrac- 
tual Intention  as  binding  as  any  other  con- 
tract 

"It  is  a  universal  rule  that  the  written  con- 
tract itself  must  be  resorted  to  as  the  source  of 
authority  for  receivliig  parol  evidence,  and 
where,  as  here,  the  contract  shows  a  deliberate 
agreement  complete  in  itself  and  formally  exe- 
cuted, parol  evidence  to  enlarge  its  scope  or  vary 
its  terms  is  never  admissible."  Allen  t.  Farm- 
ers' &  Merchants'  Bank,  76  Wash.  61,  58,  135 
Pac.  621,  624 ;  Gordon  v.  Parke  &  Lacy  Ma- 
chinery Co.,  supra;  Farley  v.  Letterman,  152 
Pac.  515. 

To  this  mle  neither  a  deed  nor  a  mortgage 
Is  any  exception.  6  Am.  &  Eng.  £hicyc.  Law 
(2d  Ed.)  p.  775.  Even  In  case  of  a  deed  when 
the  statement  of  the  consideration  passes 
beyond  the  mere  recitative  acknowledgment 
of  payment  of  money,  commwi  in  conveyanc- 
ing, and  enters  Into  q>eclflc  details  and  con- 
ditions stipulating  special  terms  evidencing 
not  merely  an  Intent  to  convey  land,  but 
to  contract  with  reference  to  the  considera- 
tion, such  recitals  bind  the  parties,  and  if 
complete  on  their  face,  can  no  more  be  alter- 
ed, varied,  enlarged,  or  controlled  by  parol 
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evidence  of  a  contemporaneous  oral  agree- 
ment than  other  contracts.  Jackson' t.  Chi- 
cago, etc.,  B.  Ck>.,  supra.  In  the  case  last 
cited  Judge  Klllson,  speaking  for  the  court, 
says: 

"All  written  contracts,  complete  and  definite, 
8peak  for  themselves,  and  they  cannot  be  altered, 
added  to,  or  subtracted  from,  by  oral  testimony. 
This  is  an  absolute  rule  of  evidence  adopted 
from  motives  of  policy  and  founded  upon  the 
experience  of  mankind  in  dealing  with  the  'slip- 
pery memoir'  of  men.  So  that  it  must  follow 
that  if  parties  express  their  contracts,  as  to  the 
consideration,  in  terms  which  show  that  it  is  a 
contract,  then,  if  complete  upon  its  face,  it  can 
no  more  be  altered  or  varied  tlian  any  other 
contract.  Whenever  the  statement  of  the  con- 
sideration leaves  the  field  of  mere  recital  and 
enters  into  tliat  of  contract,  as  shown  by  the  in- 
tention of  the  parties  to  be  gathered  from  the 
instrument,  it  is  no  longer  open  to  contradiction. 
This  may  be  illustrated:  Suppose  the  considera- 
tion in  a  deed  should  be:  'In  consideration  of 
the  sum  of  $1,000  to  be  paid  to  me  in  beef  cattle, 
weighing  not  less  than  1,200  pounds  each,  at 
five  cents  per  pound.'  Would  it  be  contended 
that  a  consideration  thus  expressed  contractual- 
ly could  be  orally  shown  to  be  other  than  as  ex- 
pressed? •  •  *  But  money  may  also  be  con- 
tracted for  as  the  consideration  in  a  written  con- 
tract. And  when  the  intention  to  so  contract 
is  disclosed  by  the  written  instrument,  no  other 
or  additional  consideration  can  be  shown.  Thus, 
suppose  that  the  consideration  was  stated  in  the 
wntten  contract  to  be  'Sl.OOO  to  be  paid  as  fol- 
lows: Two  hundred  dollars  in  6  montlis  from 
date  without  interest,  $400  in  12  months  from 
date  with  3  per  cent,  interest,  and  $400  in  18 
months  from  date  with  10  per  cent,  interest  from 
maturity,  all  to  be  secured  by  a  mortgage'  on 
certain  described  property.  Cwuld  it  be  shown 
in  contradiction  to  this  that  the  consideration 
agreed  upon  was  50  head  of  cattle  or  an  addi- 
tional sum  of  money?  Clearly  not.  The  rea- 
son is  that  it  has  been  contracted  otherwise  by 
the  parties,  and  that  contract  lias  been  reduced 
to  writing." 

Where  a  deed  recited  the  consideration  as 
the  payment  of  a  certain  sum  of  money  and 
the  assumption  by  the  grantee-  of  certain  spe- 
cifically described  debts  oi  the  grantor,  it 
was  hdd  that  the  statement  of  the  considera- 
tion was  contractual,  and  tliat  parol  evi- 
dence was  not  admissible  to  show  the  as- 
sumption of  other  debts  as  an  additional 
consideration.  Walter  ▼.  Dearing,  supra. 
See,  also,  Katan  y.  Kahn,  supra;  Baum  y. 
Lynn,  72  Miss.  932,  18  South.  428,  30  L.  B.  A. 
441;  Hubbard  r.  Marshall,  50  Wis.  322,  6  N. 
W.    497. 

The  better  considered  authorities  hold, 
and  it  seems  to  us  a  fortiori,  that  the  same 
rule  applies  to  mortgages.  While  we  have 
found  no  case  an  exact  parallel  to  the  one  be- 
fore us  on  the  facts,  there  are  many  which 
announce  the  governing  principle.  In  Dyar 
V.  Walton,  Whann  &  Co.,  79  Ga.  466,  7  S.  E. 
220,  It  was  claimed  by  the  mortgagor  that  a 
settlement  closed  up  by  absolute  notes  and 
mortgages  was,  by  a  contemporaneous  oral 
agreement  of  the  parties,  to  be  revised  by 
crediting  all  errors.  Evidence  to  that  effect 
was  held  inadmissible.    The  court  said: 

"The  defense,  when  analyzed,  resolves  itself 
into  an  effort  to  vary  a  written  contract  by  pa- 
rol, and  to  shun  the  consequences  of  gross  neg- 
ligence.   If,  at  the  time  the  notes  and  mortgages 


were  given,  there  was  an  agreement  entered  in- 
to, that  they  should  be  varied  by  the  result  of 
subsequent  examination,  that  agreement  ought  to 
have  been  embodied  in  the  written  contract,  or  in 
some  other  writing  whereby  to  establish  it 
The  omission  to  do  either  is  decisive  of  this 
branch  of  the  defense.  There  is  no  allegation  in 
the  plea,  and  no  indication  in  tiie  evidence,  that 
this  agreement  was  intended  to  he  embraced  in 
any  writing,  or  that  it  was  left  out  by  fraud  or 
mistake."- 

In  Kenney  v.  Aitken,  9  Daly  (N.  T.)  500, 
the  deed  of  trust  involved  was  given  to  se- 
cure the  payment  of  four  specifically  describ- 
ed notes.  The  maker  of  the  trust  deed 
brought  an  action  upon  an  alleged  contempo- 
raneous parol  agreement  with  the  cestui  que 
trust  that  the  latter  should  repay  to  him 
the  $400  represented  by  the  last  note,  as  the 
value  of  certain  property  covered  by  the  trust 
deed  which  was  exempt  from  execution. 
Van  Brunt,  J.,  said: 

"In  the  case  of  Cocks  y.  Barker,  49  N,  T. 
107,  it  was  held  that  the  recital  in  the  bond  of  a 
fact,  although  the  existence  of  that  fact  formed 
the  consideration  for  the  execution  of  the  bond, 
was  a  substantive  part  of  the  agreement,  and 
not  like  the  consideration  clause  of  a  conveyance 
or  other  instrument  which  might  within  certain 
limits  be  explained  and  varied  by  parol.  The 
plaintiff  in  this  action  seeks  to  add  to  the  deed 
of  trust  another  and  different  agreement  from 
that  which  is  contained  in  the  recitals." 

That  case  on  principle  cannot  be  distin- 
guished from  the  one  before  us.  See,  also, 
Union  National  Bank  y.  International  Bank, 
22  lU.  App.  652;  Falke  y.  Fassett,  4  Colo. 
App.  171,  34  Pat  1005;  Sloffltt  v.  Maness,  102 
N.  C.  457,  9  S.  E.  399 ;  Bowery  Bank  of  New 
York  y.  Hart,  77  App.  Div.  121,  79  N.  Y. 
Supp.  46 ;  Knight  y.  Warren,  56  Hun,  642,  9 
N.  Y.  Supp.  380;  Cocks  v.  Barker,  49  N.  Y. 
107. 

[t,  t]  While  it  is  competent  to  prove  by 
parol  evidence  that  a  deed  absolute  on  its 
face  was  intended  as  a  mortgage,  or  by  an 
allegation  of  fraud  or  mistake  to  open  the 
door  to  the  fullest  investigation  as  to  the 
real  Intention  of  the  parties  to  a  written  con- 
tract and  thus  defeat  or  reform  it,  the  facts 
must  be  pleaded  and  the  proof  must  be  clear 
and  convincing.  These  are  well-recognized 
exceptions  to  the  general  rule  excluding 
parol  testimony.  The  first  of  these  is '  sui 
generis,  the  second  is  not  peculiar  to  mort- 
gages, but  applies  to  every  kind  of  written 
contract  Neither  is  authority  for  the  claim 
that  an  instnunent  purporting  to  t>e  a  mort-. 
gage  complete  upon  its  face  and  unambigu- 
ous as  to  the  amount  and  character  of  the 
debt  secured  is  any  more  subject  to  varia- 
tion, extension,  or  contradiction  by  parol  evi- 
dence than  are  other  less  formal  contracts. 
To  hold  otherwise  would  render  what  com- 
monly has  been  considered  the  surest  secur- 
ity for  a  debt,  the  most  precarious. 

[10,11]  When  a  mortgage  is  given  to  se- 
cure a  sum  of  money,  the  receipt  of  which  is 
acknowledged  generally  as  in  the  usual  con- 
sideration clause  of  a  deed,  ];>arol  evidence  is 
admisslbie  to  show  that  It  was  given  to  se- 
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cure  future  advances,  and  the  actual  amount 
of  such  advances,  or  to  otherwise  explain 
the  nature  of  the  debt  Intended  to  be  secured. 
Babeock  ▼.  Llsk,  57  111.  327.  So,  also,  where 
a  mortgage  is  given  to  secure  a  specific  note 
described  therein,  parol  evidence  is  admis- 
sible to  prove  the  true  consideration  of  the 
note  and  wfadt  debts  the  note  Is  intended  to 
evidence.  Wllkerson  v.  Tillman,  66  Ala.  532. 
But  the  case  here  is  neither  of  these.  We 
have  been  cited  to  no  authority  and  know  of 
none  holding  that  where  a  mortgage  is  given 
to  secure  a  certain  indebtedness  specifically 
described  therein,  the  character  and  com- 
ponents of  which  are  known  and  admitted,  it 
is  competent,  without  any  allegation  of  fraud 
or  mistake,  to  prove  that  by  a  contemporane- 
ous parol  agreement  it  was  intended  to  se- 
cure a  debt  of  a  wholly  different  origin  and 
character  or  an  additional  sum  to  be  advanc- 
ed by  the  mortgagee  as  an  additional  consid- 
eration for  the  mortgage.  Much  less  is  It 
competent  to  prove  that  by  such  an  oral 
agreement  an  additional  sum  was  to  be  paid 
as  an  additional  consideration  without  any 
intention  that  it  should  be  secured  by  the 
mortgage.  Such  proof  in  either  case  would 
not  be  proving  the  consideration  merely,  but 
varying  and  enlarging  the  contra'ct  by  add- 
ing new  terms  and  conditions  and  creating 
new  burdens.  We  said  in  Morris  v.  Healy 
Lumber  Co.,  supra: 

"Lastly  it  is  contended  that  the  court  erred  in 
excluding  evidence  as  to  the  consideration  that 
actuated  the  appellants  in  entering  into  the 
lease.  But  such  evidence  was  immaterial  to 
any  issue  made  by  the  pleadings.  While  it  Is 
permissible  for  certain  purposes  to  show  by  pa- 
rol what  the  actual  consideration  was  upon 
which  a  deed  is  founded,  it  is  never  permitted 
where  the  purpose  of  the  evidence  is  to  annex  a 
condition  to  the  instrument  not  expressed  in  it" 

There  is  no  reason  either  In  law  or  logic 
why  the  same  rule  should  not  apply  to  a 
mortgage  complete  in  every  particular  on  its 
face.  It  will  not  do  to  say  that  the  alleged 
agreement  was  a  separate  and  independent 
contract.  Clearly  the  promise  here  sought 
to  be  enforced,  if  independent  of  the  mort- 
gage, was  without  consideration,  since  the 
respondent  on  the  same  day  agreed  In  writ- 
ing not  only  with  the  Englands,  but  also  with 
the  appellant,  on  another  consideration,  to 
extend  credit  and  permit  the  logging  opera- 
tions to  continue.  The  alleged  promise  to 
pay  the  |1,000  could  not  have  entered  Into 
that  agreement  in  any  view  of  the  case,  since 
the  respondent  does  not  claim  to  have  known 
of  it  until  long  afterwards. 

We  have  gone  into  the  matter  thus  fully 
for  the  reason  that  we  are  now  satisfied 
that  in  the  case  of  Harbican  v.  Skinner,  83 
Wash.  596,  145  Pac.  582,  we  permitted  our- 
selves to  Indulge  a  breadth  of  expression  be- 
yond the  true  rule  and  beyond  the  necessi- 
ties of  that  case.  That  case  was  decided  cor- 
rectly, but  should  have  been  based  alone 
upon  the  last  ground  stated  In  the  opinion. 


The  mortgage  gave  the  mortgagee  the  option 
of  paying  the  taxes,  assessments,  and  Insure 
auce  premiums,  and  carrying  the  same  under 
the  mortgage  at' his  election.  Parol  proof 
that  at  the  time  the  mortgage  was  given,  cer- 
tain assessments  and  premiums  were  due, 
and  that  he  then  elected  to  exercise  the 
option  to  pay  and  carry  these  Items,  did 
not  tend  to  change,  add  to,  or  vary  either 
the  mortgage  or  the  oouslderation  npon 
which  it  was  based. 

In  the  case  before  us  we  are  clear  that  the 
oral  evidence  of  the  alleged  contemporaneous 
promise  sued  upon  was  improperly  admitted. 

The  Judgment  is  reversed  and  the  cause  la 
remanded,  with  direction  to  «ngmiai^ 

MORBIS,  0.  J.,  and  CHADWIOK, 
MOUNT,  and  FULLERTON,  JJ.,  concur. 


(89  Wash.  MO) 
RtTSSEIX  ft  GALLAGHER  t.  TESLEB  ES- 
TATE, Inc.     (No.  12897.) 

(Supreme  Court  of  Washington.    Jan.  11, 1910.) 

1.  CoNTBAcrs  «=:»196— AoBEEiatNTS  TO  Abbi- 

TRA.TE — CONSTBTJCTION. 

Where  plaintiffs  agreed  with  the  defendants 
to  build  certain  foundations  for  a  building  and 
agreed  further  that  they  should  be  paid  an 
amount  to  which  was  added  all  extras  for 
changes  ordered  by  the  architect  and  from  which 
was  subtracted  all  amounts  by  which  the  chang- 
es decreased  the  cost  of  the  building,  agreeing 
that  the  decision  of  the  architect  should  be  con- 
clusive, but  providing  that  in  case  of  dispute  as 
to  the  true  value  of  any  work  added  or  omitted 
by  the  contractor  the  same  should  be  arbitrated 
by  appealing  to  the  city  superintendent  of  build- 
ings, and  farther  agreeing  that  in  case  any  dif- 
ference of  opinion  should  arise  in  relation  to  the 
contract,  the  work  to  be  performed  under  it  or 
the  plans,  drawings,  and  specifications,  the  de- 
cision of  the  architect  should  be  final  and  bind- 
ing, and  stipulating  for  liquidated  damages  for 
delay  in  performance,  there  was  no  agreement 
for  arbitration  by  the  architect  as  to  the  value 
of  extra  work  or  as  to  demurrage,  in  the  ab* 
sence  of  which  agreement  the  plaintiffs  were  en- 
titled to  resort  to  the  courts. 

[E!d.  Note.— For  other  cases,  see  Contracts,  Cent. 
Dig.  §1  861-877.  879-883;  Dec.  Dig.  <S=»19a] 

2.  Contracts  <S=>198— Submission— Matters 
Subject  to  Abbitbation. 

Although  the  law  favors  the  settlement  of 
disputes  by  arbitration,  it  will  compel  parties 
to  resort  thereto  only  when  the  terms  of  their 
contract  are  clear  and  certain  in  showing  that 
they  had  such  intention. 

[Ed.  Note.— For  other  cases,  see  Contracts,  Cent 
Dig.  if  861-877,  879-883;  Dec  Dig,  «rs»198.1 

Department  2.  Appeal  from  Superior 
Court,  King  County;  John  B.  Humphries. 
Judge. 

Action  by  Russell  ft  Gallagher,  copartners, 
against  the  Tesler  Estate,  Incori)orated. 
From  a  Judgment  for  plaintiffs,  defendant 
appeals.     Afllrmed. 

Hughes,  McMicken,  Dovell  ft  Ramsey,  and 
R.  J.  Venables,  all  of  Seattle,  for  appellant 
Preston  ft  Thorgrlmson,  of  Seattle,  for  re- 
spondents. 


^saFor  other  ca«ea  m«  kuna  topic  and  KSY-NUMBSR  In  all  Kejr-Numbsred  Digests  and  Indezw 
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PABKER,  J.  This  Is  an  action  to  recover 
a  balance  due  npon  a  building  contract  In- 
cluding c(»npensatlon  for  extra  work  and 
materiaL  The  case  was  tried  before  tbe 
court  without  a  Jury,  resulting  In  findings 
and  Judgment  In  favor  of  the  plaintiffs,  from 
which  the  defendant  has  appealed. 

In  April,  1913,  respondents,  Russell  Se  Gal- 
lagher, entered  into  a  contract  with  appel- 
lant, iesler  Estate,  Incorporated,  agreeing 
to  construct  a  certain  portion  of  a  building 
about  to  be  constructed  upon  one  of  Its  lots 
In  Seattle.  The  prorlslons  of  the  contract, 
so  far  as  here  necessary  to  notice  them,  axe 
as  follows: 

"That  the  said  party  of  the  first  part  [respond- 
ents], for  and  in  consideration  of  the  payments 
to  be  made  to  them  by  the  said  second  party  as 
hereinafter  provided,  do  hereby  covenant,  con- 
tract, and  agree  to  do  and  fuUy  complete,  by  the 
10th  day  of  June,  1913,  all  of  the  digging, 
trenching,  cribbing,  pumping,  cleaning,  excavat- 
ing, and  baild  the  foundation  and  basement 
waUs,  piers,  and  posts  for  a  building  to  be 
erected,  on  the  site  described  in  the  specifica- 
tion, according  to  the  plans,  specifications,  and 
drawings  (which  are  oeclared  to  be  a  part  of 
this  agreement),  made  by  A.  Wickersham,  ar- 
chitect (acting  as  agent  for  said  owner),  in  a 
good,  substantial,  and  workmanlike  manner,  to 
the  satisfaction  of  and  under  the  direction  of 
said  arctiitect.    •    *    • 

"It  is  also  further  agreed  that  the  said  party 
of  the  second  part  may  make  all  alterations  by 
adding,  omitting,  or  deviating  from  the  afore- 
said plans,  drawings,  and  specifications,  or  ei- 
ther of  them,  i^liicn  it  shall  deem  -  proper,  and 
the  said  architect  shall  advise,  without  impair- 
ing the  validity  of  this  contract,  and  in  all  such 
cases  the  said  architect  shall  value  or  appraise 
•nch  alteration,  and  add  to  or  deduct  from  the 
amount  herein  agreed  to  be  paid  to  the  said  first 
party  the  excess  or  deficlencjr  occasioned  by  such 
alteration,  but  should  any  dispute  arise  respect- 
ing the  true  value  of  any  works  added  or  omit- 
ted by  the  contractor,  the  same  shall  be  arbi- 
trated by  appealing  to  the  superintendent  of 
buildings  for  the  city  of  Seattle,  who  has  been 
hereby  mutually  selected  and  whose  decision 
■hall  be  final  and  binding  on  all  parties,  each 
party  paying  one-half  of  the  fee.  It  ia  further 
agreed  that  in  case  any  difference  of  opinion 
shall  arise  between  said  parties  in  relation  to 
the  contract,  the  work  to  be  or  that  has  been 
performed  under  it.  or  in  relation  to  the  plans, 
drawings,  and  specifications,  the  decision  of  the 
said  architect  shall  be  final  and  binding  on  all 
parties  hereto.    *    •    ♦ 

"It  is  further  agreed  should  the  contractor  fail 
to  finish  the  work  at  the  time  agreed  upon,  they 
shall  pay  to  or  allow  the  owner,  by  way  of 
liquidated  damages,  the  sum  of  ?20  per  diem, 
for  each  and  every  day  thereafter  the  said  works 
shall  remain  Incomplete,  subject  to  the  right 
of  arbitration  above  mentioned." 

The  real  controversy  is  over  claims  of 
respondents  for  extra  work  and  material  re- 
quired of  them  because  of  change  in  plans  of 
the  structure,  and  also  a  claim  of  demurrage 
made  by  appellant  against  respondents  be- 
cause of  delay  In  the  completion  of  the  work. 

It  is  contended  by  counsel  for  appellant 
that  under  the  terms  of  this  contract  the 
architect  became  the  agreed  arbiter  of  the 
disputed  Items  of  charge  claimed  by  respond- 
ents, and  also  the  disputed  Item  of  demur- 
rage claimed  by  appellant  against  re-spond- 
ents.     We  note  that  the  superintendent  of 


buildings  declined  to  act  as  arbiter,  and  that 
therefore  there  is  no  question  of  the  neces- 
sity of  submitting  any  dlspated  matter  to 
him. 

[11  We  are  not  able  to  gather  from  the 
language  above  quoted  an  intention  on  the 
I>art  of  the  parties  thereto  to  maKe  the  archi- 
tect the  arbiter  of  the  questions  here  involv- 
ed, since  there  Is  not  here  involved  any  ques- 
tion of  the  proper  performance  of  the  work 
or  the  proper  quality  of  the  material  enter- 
ing into  the  structure,  but  only  the  question 
of  the  value  of  the  extra  work  and  possibly 
the  quantity  thereof,  and  the  demurrage,  all 
of  which  questions  seem  by  the  terms  of  the 
contract  to  be  subject  to  arbitration  before 
the  superintendent  of  buildings.  It  seems 
to  ns  that  the  language  of  the  contract  refer- 
ring to  such  arbitration  negatives  the  idea  of 
the  power  of  the  architect  In  that  respect, 
not  only  as  to  the  value  of  the  extra  work, 
bnt  also  as  to  the  amount  of  the  demurrage. 
If  any,  chargeable  to  the  respondents.  It  is 
In  any  event  not  at  all  certain  that  the  par- 
ties to  the  contract  agreed  to  make  the  archi- 
tect the  final  arbiter  of  any  of  the  questions 
here  involved.  This  of  Itself  would  entitle 
respondents  to  resort  to  the  courts. 

[2]  While  the  law  favors  the  settlement  of 
disputes  by  arbitration,  it  wlU  compel  par- 
ties to  resort  thereto  only  when  the  terms  of 
their  contract  are  clear  and  certain  In  show- 
ing they  have  such  Intention.  In  the  early 
case  of  Van  Home  v.  Watrous,  10  Wash.  525, 
at  page  627,  39  Pac  136,  at  page  137,  Judge 
Stiles,  speaking  for  the  court,  observed: 

"Courts  will  enforce  contracts  to  arbitrate  dis- 
putes and  make  the  decision  of  arbitrators  final 
where  the  parties  to  a  contract  make  it  clearly 
to  appear  that  such  was  their  intention ;  but 
whenever  they  leave  it  doubtful  whether  such  a 
method  of  settling  a  disputed  question  was  in- 
tended to  be  left  to  the  final  decision  of  arbitra- 
tors, the  construction  is  in  favor  of  the  right  to 
resort  to  the  courts  for  redress  in  the  usual 
manner." 

In  Sweatt  v.  Bonne,  60  Wash.  18, 110  Pac. 
617,  we  said: 

"Whatever  the  authority  of  an  architect  may 
be  as  an  agreed  arbiter  between  an  owner  and 
a  contractor,  the  law  will  not  regard  the  owner 
bound  by  a  decision  of  the  architect,  except  in 
so  far  as  the  owner  has  unmistakably  agreed 
to  be  so  bound.  Long  v.  Pierce  County,  22 
Wash.  330,  61  Pac.  642;  County  of  Cook  v. 
Harms,  108  lU.  151 :  City  of  Elgin  v.  Joslyn, 
136  111.  526,  26  N.  B.  1090;  Chicago  &  B.  I. 
R.  Ca  V.  Moran,  187  lU.  316,  58  N.  B.  335; 
Fay  V.  Muhlker  (1  Misc.  Rep,  321],  20  N.  Y. 
Supp.  671;  ruller  &  Co.  v.  Young  &  Co.,  126 
Fed.  343  [61  C.  C.  A.  245]." 

This  observation  is,  of  course,  applicable  to 
the  rights  of  the  contractor  as  well  as  to 
those  of  the  owner. 

All  other  questions  here  InvolTed  are  of 
fact  only.  We  tWnk  It  would  be  unprofitable 
to  analyze  the  evidence  In  detail,  and  feel 
that  we  are  not  called  upon  to  say  more  than 
that  we  have  painstakingly  reviewed  all  of  the 
evidence  found  in  the  statement  of  facts,  and 
are  Inclined  to  the  view  that  It  preponderates 
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in  favor  of  the  concIuslonB  reached  by  the 
trial  court  both  upon  the  question  of  respond- 
ents* claims  for  extra  work  and  material 
and  npon  appellant's  claim  of  demurrage. 
In  any  event  we  cannot  say  that  it  prepon- 
derates to  the  contrary.  We  think  the  case 
does  not  call  for  further  discussion. 
The  Judgment  la  affirmed. 

MOHBIS,   0.  J.,  and  BAUSMAN,  MAIN, 
and  HOLCOMB,  JJ.,  concur. 
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CRANDALL  et  al.  ▼.  LEE.     (No.  12877.) 
(Supreme  C!oart  of  Washington.    Jan.  7,  1816 J 

1.  Fbaudulbnt  Convktances  «=>230,  241— 
Behedieb    of    Cbeditobb— IfiXECXmON. 

A  creditor  may  levy  an  execution  upon  the 
property  theretofore  conveyed  in  fraud  of  his 
rights  and  sell  it  without  resort  to  a  creditor's 
bill,  and  without  having  an  execution  returned 
nulla  bona. 

[E!d.  Note. — For  other  cases,  see  Fraudulent 
Conveyances,  Cent.  Dig.  U  660-664,  694,  696- 
726;    Dec  Dig.  «=»230,  241.] 

2.  FSAUDULKNT    CONVEYANCES    ®S>264— TriLE 

AcQuiBED  AT  Execution  Sale  —  Allega- 
tion AND  PaooF. 

A  creditor  suing  to  quiet  title  acquired  at 
an  execution  sale  must  go  further  than  to  assert 
merely  that  the  sale  was  made  in  fraud  of  his 
rights,  and  must  allege  and  prove  that  the  gran- 
tor had  no  other  property  out  of  which  he  could 
have  satisfied  the  judgment. 

[Ed.  Note.— For  other  cases,  see  Fraudulent 
Conveyances,  Cent.  Dig.  Jf  767,  768 ;  Dec.  Dig. 
<S=204.] 

3.  FEAUntTLENT    CONVBTANCES    ®=>26a— PUB- 

ciiABE  AT  Execution  Sale  —  Sufficibnox 

OF  Couflaint. 

In  a  suit  by  the  purchaser  at  an  execution 
sale  to  quiet  title  to  the  land  as  against  an  out- 
standing deed  to  the  debtor's  wife,  the  purchas- 
er must  plead  the  facts  upon  which  he  relies, 
and  a  complaint  in  no  way  describing  the  deed, 
although  it  was  a  matter  of  record  showing  the 
relationship  of  the  parties,  or  charging  actual  or 
constructive  fraud,  did  not  state  a  cause  of  ac- 
tion so  as  to  put  the  defendant  to  the  burden  of 
proof. 

[Ed.  Note.— For  other  cases,  see  Fraudulent 
Conveyances,  Cent.  Dig.  Si  771-774,  776-779, 
781;    Dec.  Dig.  «S=92^.] 

4.  Fraudulent  Convbtances   «=»2.30— liEVT 
AND  Sale  bt  Creditob— Effeot. 

A  creditor  may  levy  .an  execution  and  sell 
property  assumed  to  be  conveyed  in  fraud  of 
creditors,  but  such  proceeding  will  not  remove 
the  cloud  of  an  outstanding  deed. 

[Ed.  Note.— For  other  cases,  see  Fraudulent 
Conveyances,  Cent.  Dig.  gj  660-664;  Dec.  Dig. 
«=»230.] 

5.  ITbaudulent  Conveyances  ®=»278  — Con- 
veyance  FBoif   Husband   to    Wife— Pbe- 

SUMFTION. 

In  view  of  Rem.  &  Bal.  Code,  S  8766,  pro- 
viding that  every  deed  from  a  husband  to  his 
wife  shall  divest  the  property  from  any  claim 
as  community  property  and  vest  it  in  the  grantee 
as  separate  property,  and  that  such  convey- 
ance shall  not  affect  any  existing  equity  in  fa- 
vor of  the  creditors  of  the  grantor,  a  deed  from 
a  husband  to  bis  wife  is  not  presumptively 
fraudulent,  either  as  matter  of  suDstantive  law 
or  of  pleading,  but  may  be  questioned  as  any 
other  deed,  and.  if  attacked  by  a  sufficient  plead- 
ing and  preliminary  proof,  the  burden  is  on  the 


one  claiming  the  benefit  of  the  transaction  to 
explain  it  by  clear  and  satisfactory  evidence. 

[Ed.  Note. — For  other  cases,  see  Fraudulent 
Conveyances,  Cent  Dig.  §S  801,  802;  Dec.  Di*. 
«=»27a] 

6.  Fraudulent  Oonveyanoks  «=s>a59— Oon- 

VEYANCE   TO   WiFE  —   BURDEN    OF  PbOOF  — 

Statute. 

Rem.  &  Bal.  Code,  {  6292,  putting  the  bur- 
den of  proving  good  faith  of  the  transaction  up- 
on a  wife  to  whom  a  husband  has  conveyed, 
does  not  exempt  the  transaction  from  the  ordi- 
nary rules  of  pleading  by  one  questioning  the 
deed. 

[Ed.  Note.— For  other  cases,  see  Fraudulent 
Conveyances,  Cent.  Dig.  §S  756,  757,  764^-766, 
769,  770;    Dec.   Dig.   <S==259.] 

7.  I^AUD  <S=41— Presumption. 

Fraud  is  never  presumed,  and  the  burden  of 
pleading  fraud  is  always  on  the  one  who  as- 
serts it. 

_rBd.  Note.— For  other  cases,  see  Fraud,  Ont. 
Dig.  i§  36,  37;    Dec.  Dig.  <e=»41.] 

8.  Appeal  and  Ebbor  <e==889  —  Amendment 
ON  Appeal— Statutes. 

Under  Rem.  &  Bal.  Code,  {  307,  providing 
that  the  court  shall  in  every  stage  of  an  actioa 
disregard  any  defect  in  the  pleadings  not  af- 
fecting the  substantial  rights  of  the  adverse 
party,  and  section  1752,  providing  that  the  Su- 
preme Court  shall  hear  and  determine  all  causes 
npon  the  merits  and  shall  consider  all  amend- 
ments which  could  have  been  made,  the  com- 
plaint in  a  suit  by  the  purchaser  at  a  creditor's 
execution  sale  to  quiet  title  as  against  an  out- 
standing deed  in  the  debtor's  wife,  where  the 
complaint  did  not  state  facts  to  constitute  a 
cause  of  action,  and  where  the  trial  court  made 
no  findings  of  fact,  would  not  deem  the  plead- 
ings amended  to  conform  to  the  proof,  since, 
where  there  are  no  facts,  there  can  be  no 
amendment. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {§  3621,  3622 ;  Dec.  Dig.  «=» 
889;   Pleading,  Cent.  Dig.  {$  1355,  14iaT      " 

9.  Fraudulent  Conveyances  <S=9259— Pub- 
Ghasebb  at  Execution  Sale  —  Right  of 
Action. 

A  complaint  in'  a  suit  by  the  purchaser  at 
a  creditor's  e^tecution  sale  to  ^uiet  title  to  the 
land  as  against  an  outstanding  deed  in  the 
debtor's  wife,  merely  asserting  such  hostile  title, 
did  not  show  that  the  foundation  of  the  foreign 
judgment  on  which  execution  was  had  was  either 
an  existing  debt  or  an  existing  equity  at  the 
time  the  deed  was  executed. 

[Ed.  Note.— For  other  cases,  see  Fraudulent 
Conveyances,  Cent.  Dig.  §8  756,  757,  764-766, 
769,  770;    Dec,  Dig.  «=>S9.] 

10.  Fbaudulent  Convey ancks  <3=»295— E>ri- 

DENCB  —  StJFFICIENCT  —  EQUITY  OF  PLAIN- 
TIFF. 

In  a  suit  by  the  purchaser  at  an  execution 
sale  to  quiet  title  to  the  land  as  against  an  out- 
standing deed  in  the  debtor's  wife,  evidence  held 
insufficient  to  show  that  plaintiff  stood  in  the 
shoes  of  a  creditor  having  an  existing  equity 
at  the  time  the  deed  to  defendant  was  made. 

[Ed.  Note. — For  other  eases,  see  Fraudulent 
Conveyances,  Cent  Dig.  $$  867-875;  Dec  Dig. 
<S=»295.] 

Department  1.  Appeal  from  Superior 
Court,  Kitsap  County;  Walter  M.  French, 
Judge. 

Suit  to  quiet  title  by  W.  F.  Orandall  and 
others  against  Elizabeth  M.  Lee.  Judgment 
for  defendant,  and  plaintlfl.s  appeal.  Af- 
firmed. 


tt=3Foi'  other  cases  see  same  topic  and  KET-NUMBBR  In  all  Ker-Numbared  Digests  and  Indexes 
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Shorett,  McLaren  &  Shoiett,  of  Seattle,  for 
appellants.  Thomas  Stevenson,  of  Bremer^ 
ton,  for  respondent. 

CHADWICK,  J.  On  Feb.  6,  1011,  the  ap- 
pellant W.  F.  Grandall  and  another  brought 
suit  against  Milton  S.  Lee,  husband  of  the  de- 
fendant. In  the  district  court  of  New  Mexico. 
Judgment  was  rendered  In  the  courts  of  that 
state  on  April  20,  1911.  On  February  1st 
Milton  S.  Lee  conveyed  the  land  now  In  con- 
troversy to  respondent  by  deed  sufficient  In 
form.  The  property  is  situate  in  the  county 
of  Kitsap,  In  this  state.  At  the  same  time 
Lee  conveyed  to  respondent  480  acres  of  land 
In  the  state  of  Arkansas.  The  deed  to  the 
Kitsap  county  land  was  recorded  in  the  of- 
fice of  the  aadltor  on  the  7th  day  of  Febru- 
ary, 1911. 

On  June  19,  1911,  the  Judgment  creditors 
began  an  action  upon  the  foreign  Judgment, 
making  Lee  and  his  wife  defendants.  The 
Lees  are  nonresideuta  Service  was  obtained 
by  publication  after  the  lands  had  been  sub- 
jected to  an  attachment  The  defendant 
Elizabeth  M.  Lee,  respondent  here,  made  an- 
swer, tendering  the  general  issue,  and  that 
the  court  rendering  the  Judgment  had  ob- 
tained no  Jurisdiction  over  her  or  the  sub- 
ject-matter of  the  action.  Judgment  was  en- 
tered on  June  29,  1912,  against  Milton  S. 
Lee  and  the  community  consisting  of  Milton 
S.  Lee  and  Elizabeth  M.  Lee.  The  property 
was  thereafter  sold  at  sheriff's  sale  to  these 
appellants.  The  sale  was  confirmed  and  a 
sheriff's  deed  executed.  Thereupon  appel- 
lants brought  an  ordinary  suit  to  quiet  title 
to  the  land  as  against  the  outstanding  deed 
of  the  defendant 

After  a  trial  upon  the  merits  the  court, 
following  the  case  of  Wagner  v.  Law,  3 
Wash.  500,  28  Pac.  1109,  29  Paa  927, 15  L.  R. 
A.  781,  28  Am.  St  Rep.  56,  as  we  are  told, 
held  tliat  plaintiffs  could  not  recover  un- 
der their  complaint  It  is  not  clear  from  the 
record,  but  it  would  seem,  that  the  court 
treated  the  action  as  a  suit  by  creditors  to 
subject  land  alleged  to  have  been  conveyed 
In  fraud  of  their  rights  to  the  payment  of 
their  claims,  and,  under  the  authority  of  the 
case  mentioned,  held  that  it  was  necetssaiT 
for  the  plaintiffs  to  allege  and  prove  that 
the  debtors  had  no  other  property  subject  to 
execution  at  the  time  the  conveyance  wes 
made,  and  rendered  a  Judgment  in  favor  of 
the  defendant  upon  the  theory  that  the  com- 
plaint did  not  state  a  cause  of  action. 

Appellants  contend:  First,  that  they  are 
within  the  rule  of  Wagner  t.  Law,  if  it  be 
in  point;'  and,  second,  that  It  is  not  in  point, 
for  the  reason  that  in  that  case  the  convey- 
ance was  not  made  by  a  husband  to  a  wife, 
and  therefore  "presumptively  fraudulent"  as 
to  creditors;  and,  further,  that  the  case  went 
off  on  demurrer,  whereas  the  present  case 
was  tried  upon  its  merits,  and  we  will,  under 
a  settled  line  of  authority,  deem  the  plead- 


ings amended  to  conform  to  the  proofs.  Ap- 
pellants brought  their  action,  alleging  no 
more  than  that  they  were  the  owners  in  fee 
of  the  property,  that  defendant  claimed 
some  right  or  title  In  it  adverse  to  them,  the 
exact  nature  of  which  they  could  not  aver, 
and  prayed  that  she  be  required  to  come  In 
and  set  up  her  interest  if  any,  and  that  ti- 
tle be  quieted  in  them. 

[1,  2]  The  case  of  Wagner  v.  Law  settled 
two  legal  propositions.  They  are:  A  credit- 
or may  levy  an  execution  upon  property 
theretofore  conveyed  in  fraud  of  his  right 
and  sell  it  without  resort  to  a  creditor's  bill 
and  without  having  an  execution  returned 
nulla  bona;  and,  second,  if  he  brings  an  ac- 
tion to  quiet  the  title  acquired  at  an  execu- 
tion sale,  he  must  go  further  than  to  assert 
merely  that  the  sale  was  made  In  fraud  of 
his  rights,  as  was  done  in  Wagner  v.  Law. 
He  must  allege  and  prove  that  the  grantor 
had  no  other  property  out  of  which  he  could 
have  satisfied  the  Judgment  The  case  has 
been  followed  In:  Hamilton  Brown  Shoe  Co. 
T.  Adams,  6  Wash.  336,  32  Pac.  92;  Samuel 
V.  Klttenger,  6  Wash.  266,  33  Pac.  609;  Saw- 
telle  T.  Weymouth,  14  Wash.  21, 43  Pac.  1101; 
Preston  Parton  Mill  Co.  v.  Dexter  Horton 
Co.,  22  Wash.  236,  60  Pac.  412,  79  Am.  St 
Rep.  928.  In  the  latter  case  the  court  said 
of  Wagner  v.  Law : 

"A  careful  examination  of  this  case  shows 
that  it  was  an  action  by  the  judgment  creditor 
to  set  aside  a  fraudulent  conveyance  which  was 
alleged  to  be  a  cloud  upon  plaintiffs  title.  The 
plaintiff  was  a  creditor,  dnd  had,  under  execu- 
tion, purchased  the  property.  The  real  ques- 
tion in  the  case  seemed  to  be  that  the  judg- 
ment creditor  had  a  right  to  maintain  his  action 
to  set  aside  the  fraudulent  conveyance  aftor 
he  had  enforced  his  execution  under  his  judg- 
ment ;  that  it  was  not  then  too  late  for  him  to 
maintain  his  action.  The  suit  was  between  the 
judgment  creditor  and  the  fraudulent  grantor 
and  grantee.  But  it  was  also  held  in  that 
case  that  the  complaint  did  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action,  when  it 
failed  to  allege  that  there  was  no  other  property 
of  the  judgment  creditor  at  the  time  of  the  con- 
veyance out  of  which  the  creditor  could  satisfj 
his  judgment" 

It  is  clear  that  appellants'  complaint  is  bad 
under  the  doctrine  of  these  cases,  unless,  as 
it  is  contended,  the  burden  was  upon  the  de- 
fendant wife  to  come  forward  and  plead  and 
prove  that  the  deed  was  executed  in  good 
faith,  or  that  appellants  were  not  creditors 
having  an  existing  equity. 

[3,  4]  After  mature  consideration  and  a  re- 
reading of  the  cases  referred  to,  we  are  in- 
clined to  hold  that  one  who  questions  a  deed 
must  plead  the  facts  upon  which  he  relies. 
This  must  of  necessity  be  so,  unless  we  ad- 
mit appellants'  contention  that  a  deed  from 
a  husband  to  his  wife  is  "presumptively 
fraudulent"  If  it  is  not  to  be.  treated  as  a 
void  thing  as  to  third  parties,  the  complaint 
is  clearly  insufficient  Appellants  contend  in 
their  brief  that  it  is  a  void  deed.  The  com- 
plaint does  not  in  any  way  describe  the  deed, 
although  It  was  a  matter  of  record  and  re- 
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veals  the  relatlonslilp  of  the  parties.  To 
hold  the  complaint  good  wotfld  penult  a 
plaintiff  to  claim  title  merely  and  pat  a  de- 
fendant to  the  burden  of  setting  up  the  deed 
which  is  assumed  to  be  fraudulent  and  the 
facts  which  are  relied  on  to  exonerate  It  from 
an  Imputation  arising  from  the  single  fact 
that  the  grantor  was  a  husband  and  the 
grantee  a  wife.  • 

If  the  law  Is  as  appellants  tnist  it  is,  th^ 
would  be  entitled  to  Judgment  on  the  plead- 
ings Unless  defendant  had  set  up  the  good 
faith  of  the  deed,  although  It  is  nowhere 
mentioned  in  the  pleadings.  On  the  other 
.  hand,  if  respondent  had  set  up  the  deed  and 
nothing  more  In  answer  to  a  complaint  charg- 
ing no  fraud,  but  only  title  and  an  outstand- 
ing adverse  Interest,  defendant  would  be  en- 
titled to  a  Judgment  on  the  pleadings,  for 
the  obvious  reason,  as  we  -shall  show,  that 
the  deed  was  neither  fraudulent  nor  "pre- 
sumptively fraudulent"  In  other  words,  re- 
'  spondent  is  not  to  be  put  to  her  burden  of 
proof  (there  is  no  presumption;  the  differ- 
ence in  these  terms  Is  explained  in  Welch  v. 
Creech,  163  Pae.  355)  until  a  charge  of  fraud 
actual  or  omstructive  is  made.  This  is  but 
another  way  of  saying  that  appellants'  com- 
plaint does  not  state  a  cause  of  action. 

We  understand  the  rule  governing  the  con- 
duct of  a  creditor  who  questions  a  transac- 
tion of  the  kind  now  under  consideration,  as 
it  is  gathered  from  our  decisions,  to  be:  If 
he  levies  an  execution  and  sells  property  as- 
sumed to  be  conveyed  in  fraud  of  creditors, 
he  may  do  so,  but  such  proceeding  will  not 
remove  the  cloud  of  an  outstanding  deed.  If 
he  does  so  sell,  and  would  remove  the  cloud, 
he  must  make  a  direct  attack  upon  the  deed 
by  alleging  Its  fraudulent  character,  and  by 
pleading  and  proving  that  his  debtor  has  no 
other  property  out  of  which  he  can  satisfy 
his  debt 

IS]  Expressions  to  the  effect  that  a  deed 
from  a  husband  to  a  wife  is  "presumptively 
fraudulent"  have  crept  into  some  of  our  opin- 
ions. Dill  v.  Carver,  70  Wash.  108,  126  Pac. 
86;  Patterson  v.  Bowes,  78  Wash.  476,  139 
Paa  225.  In  its  proper  setting  of  fact  this 
statement  may  be  true,  but  It  cannot  be  laid 
down  as  a  fundamental  either  of  substantive 
law  or  of  pleading.  Such  a  deed  may  be 
questioned  as  any  other  deed,  and,  if  attack- 
ed by  a  sufficient  pleading  and  preliminary 
proof,  the  burden  is  upon  the  one  who  claims 
the  benefit  of  the  transaction  to  expOain  it  by 
clear  and  satisfactory  evidence.  One  who 
would  do  so  must  be  a  creditor  having  an 
existing  equity — a  cause  of  action — at  the 
time  of  the  transfer,  and  he  must  allege  the 
relationship,  the  transfer,  and  that  the  gran- 
tor Is  without  other  property  to  satisfy  his 
debt  Whenever  the  question  has  been  square- 
ly put  up  to  the  court,  it  has  held  that  a 
deed  from  a  husband  to  his  wife  carries  no 
presumption  of  fraud.  Such  deeds  have  the 
sanction  of  the  statute  (Rem.  &  BaL  Code,  { 
8766). 


"As  between  the  parties  [huBbanfl  and  wife] 
the  conveyance  was  absolute  and  good  ai  against 
the  grantor,"  so  good  in  fact,  as  the  court  con- 
tinues, "no  interest,  legal  or  equitable  remabied 
in  the  grantor  upon  which  a  lien  of  a  Judgment 
subsequently  rendered  could  attach."  Sawtelie 
V.  Weymouth,  14  Wash.  27,  43  Pac  llOL 

The  effect  of  such  deeds  has  been  consid- 
ered by  the  court  in  Klosterman  v.  Harring- 
ton, 11  Wash.  138,  39  Paa  376;  Hayden  v. 
Zerbst,  49  Wash.  107,  94  Pac.  909 ;  Sborett 
V.  Slgnor,  58  Wash.  96,  107  Pac.  1033 ;  Pow- 
ers V.  Munson,  74  Wash.  237,  133  Pac.  453: 
Smith  V.  Weed,  75  Wash.  452,  134  Pac.  107a 

In  Malloy  v.  Benway,  34  Wash.  315,  75  Pac. 
869,  the  court  said,  in  considering  the  effect 
of  a  deed  made  by  a  husband  to  his  wife : 

"We  tliink  that  it  is  a  safe  general  rule  to  as- 
sume that  parties  in  their  dealings  are  actuated 
by  proper  motives:  that  therefore  good  faith 
with  regard  to  such  dealings  will  be  presumed 
until  the  contrary  is  alleged  or  made  to  ap- 
pear." 

If  any  effect  at  all  is  to  be  given  to  the 
statute,  it  should  follow  that  one  who  ques- 
tions a  deed  from  a  husband  to  a  wife  should 
at  least  plead  the  making  of  the  deed  and  a 
plain  and  concise  statement  of  the  facts  tliat 
give  him  standing  to  question  it  Otherwise 
we  would  be  put  to  the  holding  that  a  defend- 
ant might  be  put  to  the  burden  of  pleading  no 
fraud  where  none  is  alleged. 

[I]  The  statute  relied  on  (section  5292)  puts 
the  burden  of  proving  the  good  faith  of  the 
transaction  upon  a  wife  who  is  the  grantee 
of  her  husband,  but  it  nowhere  exempts  the 
transaction  of  the  ordinary  rules  of  pleading. 

[7]  Fraud  is  never  presumed.  The  burden 
of  pleading  fraud  is  always  on  the  one  who 
asserts  it 

It  is  said  In  Wagner  v.  Law,  supra,  there 
is  no  substantial  distinction  between  a  case 
that  is  brought  before  and  one  tliat  is  brought 
after  a  sale,  and,  further,  that  it  is  better 
to  have  a  uniform  practice,  regardless  of  the 
particular  proceeding  adopted  by  the  credi- 
tor. 

[Si  I]  In  this  connection  It  Is  not  out  oC 
place  to  say  that  it  may  well  be  doubted 
whether  appellants'  complaint  sets  up  an  ex- 
isting equity.  The  mere  assertion  of  a  hos- 
tile title — the  complaint  goes  no  further — 
would  hardly  fall  within  the  definition  at 
the  term. 

"One  must  be  said  to  have  an  existing  equity  - 
when  he  has  an  existing  right  to  future  payment, 
though  it  l>e  contingent,  of  which  it  would  be 
inequitable  to  deprive  him."  Sallaske  t.  Fletch- 
er, 73  Wash.  596,  132  Pac.  648,  47  L.  R.  A. 
(N.  8.)  320,  Ann.  Cas.  1914D,  760. 

Nor  do  we  think  that  appellants  can  re- 
cover under  our  holdings  that,  where  a  trial 
has  proceeded  on  the  merits,  we  will  deem  the 
pleadings  amended  to  conform  to  the  proofs. 
Sections  307,  1752,  Rem.  &  Bal.  Code.  This 
case  comes  to  us  upon  disputed  facts,  and 
to  apply  the  rule  of  the  statute  we  must  find 
that  the  party  who  Invokes  it  lias  sustained  lila 
right  to  maintain  the  case  by  competent  evi- 
dence. If  there  are  no  facts,  there  cau  be 
no  amendment     The  trial  court  made  no 
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flndlng  <rf  Aicts.  Wbat  purports  to  be  find- 
ings are  no  more  than  the  legal  conclusions 
that  respondent  has  title  and  appellants  bare 
not 

Granting  that,  It  the  proofs  were  other- 
wise sufDdent,  we  wonld  h^ld  that  we  would 
consider  the  pleading  amended  so  as  to  al- 
lege that  >Mllton  S.  Lee  had  no  other  prop- 
erty OQt  of  which  the  debt  conld  be  satisfied, 
appellants  still  conld  not  attack  the  deed  to 
respondent  or  invoke  the  aid  of  the  statute  of 
amendments  unless  they  first  show  that  the 
debt  which  la  the  basis  of  their  claim  was 
that  of  a  creditor  having  an  existing  equity 
at  the  time  the  deed  was  made.  Otherwise 
the  deed  Is  good  as  between  the  parties  and 
as  against  all  the  world.  It  is  not  "presump- 
tively fraudulent"  It  may  be  actually  or 
constructively  fraudulent  as  to  such  credi- 
tors as  the  statute  makes  the  object  of  its 
solicitude,  and  who  have  proved  themselves  to 
have  sutSdent  standing  to  put  the  respondent 
to  her  proof.  The  true  rule  can  be  best  stat 
ed  by  resort  to  two  of  our  former  decisions. 

"While  It  may  be  true  that  a  conveyance  from 
a  husband  tci  a  wife  is  not  of  itself  a  bad^e  of 
fraud,  either  under  the  rule  of  the  statute  or  the 
general  rule  dted,  it  is  nevertheless  a  fact, 
which  naturally  awakens  suspicion,  lends  great- 
er weieht  to  other  unfavorable  circumstances, 
and  wul  be  for  that  reason  set  aside  upon  less 
proofs  of  fraud  than  will  a  transaction  between 
parties  not  having  the  same  confidential  rela- 
tion." Bates  V.  Drake,  28  Wash.  456,  68  Pac. 
861. 

"To  attack  the  validity  of  a  conveyance,  the 
person  asserting  the  fraud  must  be  one  who  has 
been  injured  by  the  fraud;  and  accordingly 
a  creditor  of  the  debtor  may  so  attack  the  con- 
veyance. A  conveyance  made  without  consid- 
eration is  presumpnvely  fraudulent  as  to  exist- 
ing creditors  of  the  grantor.  However,  there 
it  no  preeumption  that  sitcfc.  a  tramfer  *oat 
made  with  a  viev>  to  defrottd  evibtequent  oredi- 
tore.  It  Itecomes  material,  then,  to  determine 
wbethtf  Henry  was  a  creditor  of  Tost  and  wife 
when  the  deed  to  Schroeder  was  executed." 
Henry  t.  Yost  162  Pac.  714. 

It  will  be  seen,  therefore,  that  there  is  no 
place  to  apply  the  rule,  for  appellants  have 
not  proven  the  debt  which  was  the  founda- 
tion of  the  foreign  Judgment  to  have  been 
either  "an  existing  debt"  or  "an  existing 
equity"  at  the  time  the  deed  was  executed. 
For  these  reasons  the  cases  relied  upon  by 
the  appellants,  Brown  v.  Baldwin,  46  Wash. 
106,  89  Pac  483,  Plath  v.  Mulllns,  161  Pac. 
811,  and  Benham  v.  Hawkins,  82  Wash.  390, 
144  Pac.  632,  are  not  In  point 

If,  after  a  trial  upon  ttie  merits,  the  court 
can  find  from  the  facts  or  from  the  fair  in- 
ferences of  facts  that  a  material  fact  has 
been  proven,  although  not  pleaded,  the  court 
will  readUy  apply  the  rule  of  these  cases, 
bnt  in  none  of  our  decisions,  do  we  appre- 
hend, has  the  conrt  ever  substituted  for  a 
'material  fact  the  grace  and  favor  of  the  stat- 
ute. 

[II]  After  reciting  the  appea;»nce8,  the 
trial  Jndge  certifles  the  oonrse  of  the  trial  to 
be: 


"Thereupon  the  plaintiffs  introduced  as  plain- 
tiffs' Exhibit  A  the  deed  of  purchase  Issued  by 
the  sheriff  of  said  county  to  the  plaintiff  Crau- 
dall  covering  the  premises  described  in  plain- 
tiffs' complaint  The  plaintiffs  also  introduced 
as  plaintfffs'  Exhibit  S  all  of  the  records  and 
files  in  cause  No.  2637  in  said  Kitsap  county 
entitled  'William  Crandall  and  J.  N.  Conn, 
Plaintiffs,  v.  Milton  S.  Lee  and  Wife,  Defend- 
ants,' inclndinc  also  the  depositions  in  snid 
cause  of  the  said  defendants  Lee  and  wife.  The 
defendant  herein  tberenpon  introduced  in  evi- 
dence as  defendants'  Exhibit  1,  the  depofdtion 
in  this  cause  of  the  defendant  herein,  Eliza- 
beth M.  Lee,  the  wife  of  said  Milton  S.  Lee, 
and  also  introduced,  u  defendants'  Exhibit  2, 
the  certain  deed  to  the  said  premises  in  contro- 
versy executed  by  the  defendant  Milton  S.  Lee 
to  his  said  wife  Elizabeth  Lee." 

The  findings  of  fact  in  the  action  in  which 
the  sale  was  had  recites  no  more  than  the 
rendition  of  the  judgment  in  the  courts  of 
New  Mexico  upon  the  20th  day  of  April, 
1911,  and  the  judgment  no  more  than  that: 

"The  same  is  hereby  established  and  declared 
to  be  a  valid  lien  upon  all  the  interest  of  the. 
defendant  Milton  S.  Lee  individually,  and  the 
community  interest  of  Milton  S.  Lee  and  Elisa- 
beth M.  Lee,  his  wife,  in  the  lands,"  etc.     • 

We  know  of  no  rule  that  would  bind  the 
respondent  beyond  the  terms  of  the  judg- 
ment It  is  clear,  therefore^  tliat  appellants 
have  not  proved  that  they  stand  in  the  shoes 
of  a  creditor  having  an  existing  equity  at 
the  time  the  deed  to  the  req;>ondent  was  made 
under  the  doctrine  of  Henry  v.  Yost,  supra, 
and  Eggleston  t.  Sheldon,  86  Wash.  422,  148 
Pac  676. 

AfBnned. 

MORRIS,  C.  X,  and  MOUNT,  ELLIS, 
and  FULLERTON,  JJ..  concur. 


(8t  Wash.  a4) 
TRIANGLE  TRADERS  et  aL  t.  CITY  OF 
BREMERTON. 

In  x«  TRUNK  SEWER,  LOCAL  IMPROTB- 
MBNT  DIST.  NO.  62. 

(No.  12701.) 

(Supreme  Court  of  Washington.    Jan.  U,  1916.) 

1.  MURIOIFAI,  COBFOBATIONB  4=9514T-Pt;BLI0 
lUPROVKlUNT— ABBKSSUENT. 

In  view  of  Laws  1911,  S  42,  p.  469,  de- 
claring that,  when  any  assessment  whether  the 
same  shall  be  an  original  assessment  an  assess- 
ment upon  omitted  property,  a  supplemental  as- 
sessment or  reassessment  shall  be  declared 
void,  the  council  of  such  city  or  town  shall  make 
a  new  assessment  or  reassessment  upon  the 
property  which  has  been  or  will  be  benefited  by 
the  improvement  a  city  is  entitled,  an  assess- 
ment for  a  public  sewer  having  been  set  aside 
because  the  provisions  of  Laws  1911  relating  to 
publication  and  the  spreading  of  the  assessment 
were  not  strictly  followed,  to  make  a  reassess- 
ment 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  U  1207-1216;  Dec. 
Dig.  «=3614.]| 

2.  municipai.  cobposations  «=s>562— pttbuo 
Improvements — Sbttixmbnts. 

Where  a  contractor  for  the  construction  of 
a  sewer  was  under  the  contract  entitled  to 
compensation  for  extra  work,  a  settlement  for 
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extra  work  made  hy  the  city  which  was  not  im- 
peached for  frand  or  collusion  ia  condusiTe, 
and  evidence  showing  its  excessiveness  is  proper- 
ly rejected  on  appeal  to  the  superior  court  on 
objections  to  the  assessment. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  gg  1269-1271 ;  Dec. 
Dig.  <&=>562.J 

3.  MCNICIPAI,'  COBPOR^TIORS  «=s>460— PUBLIO 
lUPBOVEMENTB — IlfPBOVBlfKNT   DiSTBICTS. 

Though  Laws  1011,  p.  449,  g  15,  requires 
an  assessment  district  to  be  ouuined  in  con- 
formity to  topographical  conditions,  and  to  in- 
clude as  near  as  may  be  all  territory  which 
can  be  sewered  or  drained  through  a  trunk 
sewer,  land  inadvertently  left  out  of  the  assess- 
ment district  may  be  subsequently  included. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  gg  107a-1074;  Dec 
Dig.  ®=»460.J 

4.  MUNIOIFAI.  COBPOSATIOMS  «=>514— PUBLIC 
lUPBOVElIBHTS— SCOFX    OF    ASSESSMENT. 

Under  Iiaws  1911,  p.  469,  f g  42  43,  relat- 
ing to  reassessments,  and  declaring  that  the  re- 
assessment shall  be  made  on  all  property  bene- 
fited, though  not  included  in  the  original  assess- 
ment, and  that  the  fact  that  the  contract  has 
been  made  or  completed  shall  not  prevent  assess- 
ment upon  property  omitted,  property  benefited 
by  the  construction  of  a  trunk  sewer  which  was 
not  included  in  the  first  assessment  roll  may 
on  reassessment  be  included. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations.  Cent  Dig.  gg  1207-1216;  Dec 
Dig.  «=3514.] 

5.  MUNICIPAI,  COBPOKATIONS  «=»514— PCBLIO 
IlfFB0VEia:NT8— ASSESSUENTS— OBDINANCE. 

Under  Laws  1911,  p.  469,  g  43,  declaring  that 
municipalities  shall  proceed  with  an  assessment 
by  passing  an  ordinance  ordering  the  same,  the 
city  must  make  a  reassessment  by  ordinance  and 
cannot  make  it  by  resolution. 

[Ed.  Note.— For  other  cases,  see  Munidpal 
Corporations,  Cent  Dig.  gg  1207-1216;  Dec 
Dig.  €=9514.] 

6.  MUNICIPAI.  COBPOBATIOItB  «=»466— ASSESS- 
MBHTS— VAUDITY. 

An  assessment  for  a  trunk  sewer  should 
follow  the  statute  and  direct  such  amounts  to 
be  levied  on  the  property  lying  between  the 
termini  of  the  improvement  and  back  to  the 
middle  of  the  blocks  along  the  marginal  lines 
of '.the  streets  improved,  as  would  represent  the 
amount  of  a  reasonable  cost  of  a  local  sewer; 
the  remainder  being  spread  upon  all  real  estate 
of  the  district  benefited. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  g  1109 ;  Dec  Dig.  «=> 
466.1 

Department  2.  Appeal  from  Superior 
Court,  Kitsap  County ;  Everett  Smith,  Judge. 

Proceedings  by  the  City  of  Bremerton,  a 
municipal  corporation,  for  the  establishment 
of  the  Trunk  Sewer,  Local  Improvement  Dis- 
trict No.  62.  The  Triangle  Traders,  a  domes- 
tic corporation,  and  others,  filed  objections  to 
a  reassessment.  The  objections  being  over- 
ruled the  objectors  appealed  to  the  superior 
court,  and  from  a  Judgment  there  OTermling 
their  objections,  they  appeal.  Reversed  and 
remanded,  with  instructions  to  sustain  ob- 
jections. 

Frank  P.  Lewis  and  Louis  Henry  Legg, 
both  of  Seattle,  for  appellants.  Thomas 
Stevenson,  of  Bremerton,  for  respondent- 


FULLERTON,  X  On  May  20,  1912.  the 
city  council  of  tiie  dty  of  Bremerton,  by  an 
order  duly  recorded  In  the  minutes  of  its 
proceedings,  directed  the  dty  engineer  and 
the  dty  attorney  to  take  the  necessary  pre- 
liminary action  relative  to  the  construction 
of  a  trunk  sewer  on  certain  i>treets  in  such 
dty,  known  as  Warren  and  Ninth  streets 
and  Park  avenue.  Pursuant  to  such  order 
the  dty  engineer  prepared  plans  for  sncb  a 
trunk  sewer,  and  submitted  the  same  to  the 
council  with  an  estimated  cost  thereof.  The 
plans  were  adopted  by  the  city  council  on 
motion  to  that  effect  and  were  "signed  by  the 
mayor  and  clerk."  On  July  29, 1912,  the  city 
coundl  passed  a  resolution  dedaring  its  in- 
tention to  order  the  improvement  to  be  mad& 
The  resolution,  while  it  contained  much  ex- 
traneous matter  not  required  by  the  statute, 
contained  all  of  the  required  essentials;  It 
set  forth  the  general  nature  of  the  improve- 
ment, described  the  routes  along  whldti  the 
sewer  was  to  be  constructed,  notified  all 
persons  who  desired  to. object  thereto  to  ap- 
pear at  a  meeting  of  the  dty  council  at  a 
time  spedfled  therein  and  present  their  ob- 
jections, and  directed  the  dty  engineer  to 
report  to  the  council  at  or  before  the  time 
fixed  for  the  hearing  the  estimated  cost  and 
ezi>ense  of  the  improvement  The  resolution 
was,  however,  published  in  but  one  issue  of 
the  ofilcial  newspaper -of  the  dty,  whereas  tbe 
statute  distinctly  prescribed  that  it  should  be 
published  in  two  of  such  issues.  Laws  1911, 
pp.  444,  449,  gg  10,  16  (3  Kem.  &  Bal.  Code,  H 
7892—10,  7892—16). 

On  ^September  0,  1912,  the  dty  council  by 
ordinance  ordered  the  sewer  to  be  constroct- 
ed.  The  ordinance  described  with  sufficient 
certainty  the  routes  along  which  the  sewer 
was  to  be  constructed,  contained  an  estimate 
of  the  cost  thereof,  and  provided  that  the 
cost  should  be  borne  entirely  by  the  property 
benefited,  and  that  no  part  thereof  should  be 
charged  to  the  general  fund  of  tbe  dty.  The 
city  council,  however,  did  not  therein  "estab- 
lish and  fix  the  boundaries  of  the  district  to 
be  assessed  for  such  improvement,"  although 
the  statute  spedfically  provides  that  they 
shall  do  so.  Laws  1911,  p.  449,  g  16;  Id.  | 
7892—16.  Nor  did  they  in  this  ordinance,  or 
in  any  sul)sequent  ordinance,  adopt  "map, 
plans  and  spedflcations"  for  the  improve- 
ment, notwltiistanding  this  also  is  a  spedfic 
xequlrement  of  the  statute.  Laws  1911,  p. 
449,  g  16 ;  Id.  g  7892—16.  In  providlns  for 
the  distribution  of  the  assessment  over  the 
property  benefited  the  dty  council  in  the  or- 
dinance provided  that  a  specific  sum  should 
be  assessed  against  the  property  lying  be- 
tween the  termini  of  the  sewer  and  back 
to  the  middle  of  the  blocks  lying  on  each 
side  thereof,  and  that  the  balance  of  the 
cost  and  expense  should  be  assessed  against 
the  remainder  of  the  property  In  the  dls- 
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trict,  Bofwlthstandlng  tbe  statute  speciflCally 
provides  tbat: 

"In  distributing  such  assessments,  there  shaD 
be  levied  against  the  property  lying  between  the 
termini  of  tbe  improvement  and  back  to  the  mid- 
dle of  the  blocks  along  tbe  marginal  Unas  of  the 
streets  or  areas  improved,  sach  amounts  as 
would  represent  the  reasonable  cost  of  a  local 
sewer  and  its  appurtenances,  •  •  •  and  the 
remainder  of  the  cost  and  expense  of  such  im- 
provement shall  be  distributed  over  and  assessed 
against  all  of  the  property  within  the  bounds 
of  said  entire  district  in  accordance  with  the 
special  benefits  conferred  thereon  and  in  pro- 

r.rtion  to  area."    Laws  1911,  p.  449,  {  15 ;  Id. 
7892-15. 

After  the  passage  of  the  ordinance  the  dty 
council  directed  the  clerk  to  advertise  for 
proposals  for  the  construction  of  the  sewer. 
Several  bids  were  submitted  in  response  to 
the  advertisement,  and  that  of  one  Ia  Y.  Stay- 
ton  was  accepted  as  the  lowest  and  best  bid. 
His  bid  was  submitted  on  the  unit  basis;  that 
is,  at  certain  prices  per  lineal  foot  for  the 
sewer  pipe  In  place  based  upon  dimensions, 
certain  fixed  prices  for  catch  basins  and  man- 
holes complete,  and  certain  fixed  prices  for 
the  necessary  connecting  wyes.  On  October 
15,  1012,  a  contract  for  the  work  was  entered 
between  the  dty  and  Stayton  by  the  terms  of 
wliich  Stayton  agreed  to  perform  the  work 
according  to  the  plans  and  spedflcations  re- 
ported by  the  dty  engineer  at  the  prices 
stated  in  his  bid;  the  estimated  cost  of  tbe 
sewer  completed  at  the  prices  named  being 
#21,988.10. 

The  contractor  immediately  began  the  work 
of  construction,  and  proceeded  therewith  un- 
til some  time  in  April,  1913,  when  he  ceased 
work  thereon  for  some  reason  not  clearly 
explained  in  the  record.  On  May  6, 1913,  the 
dty  engineer,  at  the  direction  of  the  city 
coundl,  notified  the  contractor  to  resume  the 
work  within  five  days  thereafter.  The  con- 
tractor faUed  so  to  do,  and  the  council  on 
May  12,  1913,  by  resolution,  declared  his  con- 
tract forfeited,  notice  of  which  was  given  to 
the  contractor,  to  bis  bondsmen,  and  to  a 
banking  corporation  to  whom  tbe  contractor 
had  assigned  the  sums  to  become  due  liim  un- 
der the  contract  This  led  to  a  meeting  of 
the  parties  Interested,  and  to  an  agreement 
between  them  by  which  the  dty,  In  consid- 
eration of  certain  changes  made  In  the  orig- 
inal contract  with  reference  to  the  mode  of 
payment  to  the  contractor  and  certain  waiv- 
ers of  claims  made  by  the  other-  parties, 
agreed  to  rescind  the  resolution  annulling  the 
contract  and  to  permit  the  contractor  to  com- 
plete the  contract  according  to  Its  terms  as 
modified  by  the  agreement  The  resolution 
referred  to  was  thereupon  resdnded,  and  the 
contractor  permitted  to  prosecute  the  work 
to  Its  completion.  The  agreement  thus  en- 
tered Into  permitted  the  dty  to  pay  directly 
to  tbe  laborers  and  materialmen  for  the  la- 
bor and  material  nsed  in  the  construction  of 
tbe  sewer,  aod  the  subsequent  liabilities  for 
labor  and  material  Incurred  by  the  contractor 
were  so  paid. .  On  January  6i  1914,  the  engi- 


neer submitted  a  final  estimate  of  the  cost  of 
the  work.  This  showed  estimates  according 
to  the  terms  of  the  contract  up  to  May  5, 
1913,  and  from  thence  on  the  actual  cost  of 
the  work  as  paid  by  the  dty,  pins  10  per  cent 
on  the  amount  thereof  to  the  contractor;  the 
aggregate  totalling  $40,927.63. 

Oq  May  9,  1914,  the  dty  coundl  passed  a 
resolution  giving  notice  of  its  intention  to 
amend  the  original  ordinance  authorizing  the 
construction  of  the  sewer,  and  on  April  13, 
1S14,  passed  an  ordinance  to  that  effect  The 
material  change  was  the  enlargement  of  the 
district  by  the  Inclusion  therein  of  property 
not  described  in  the  original  resolution  of  in- 
tention to  order  the  work.  The  amended  or- 
dinance, like  the  original  ordinance,  provided 
for  the  assessment  of  named  sums  upon  the 
half  blocks  abutting  upon  the  sewer  between 
the  termini  thereof,  and  for  the  assessment 
of  the  balance  of  the  cost  to  the  remainder  of 
the  property  In  the  assessment  distrid.  No- 
where in  the  ordinance  is  it  redted  that  the 
fixed  sums  directed  to  be  levied  on  such  abut- 
ting property  "would  represent  the  reason- 
able cost  of  a  local  sewer  and  its  appurte- 
nances," nor  Is  It  redted  that  such  sum  would 
equal  that  sum,  plus  the  proportional  share 
of  the  property  for  the  balance  of  the  cost 
An  assessment  was  levied  pursuant  to  the 
ordinance,  to  which  objections  were  filed  by 
certain  of  the  Interested  property  holders. 
The  objections  were  disallowed  by  the  coun-- 
dl.  Appeal  therefrom  was  taken  by  certain 
of  the  objectors  to  the  superior  court,  which, 
after  a  hearing,  entered  a  Judgment  setting 
the  assessment  aside  and  remanding  the 
cause  to  the  dty  coundl,  with  Instructions 
to  reassess  the  property  "In  the  manner  and 
mode  provided  by  law." 

On  the  remand,  of  the  cause  to  the  dty 
council,  that  body  by  resolution  ordered  a  re 
assessment  of  the  property.  Ilie  resolution 
did  not  specify  with  any  minuteness  how  the 
reassessment  was  to  be  mad^,  and  the  officer 
sdected  for  that  duty  seems  to  have  spread 
the  assessment  over  the  property  much  the 
same  as  before.  He  levied  a  fixed  propor- 
tion of  tbe  costs  on  the  property  between  tho 
termini  of  the  sewer  and  bordering  thereon, 
and  distributed  the  remainder  over  the  prop- 
erty Induded  within  the  so-called  enlarged 
district  Exception  was  again  taken  to  the 
assessment  roll  by  Interested  property  hold- 
ers, which  the  dty  council  overruled.  Appeal 
therefrom  was  taken  to  the  superior  court, 
where  the  objections  were  again  overruled, 
and  the  roll  confirmed.  This  appeal  is  from 
the  order  of  confirmation  in  the  superior 
court  In  this  court  the  api>dlants  have  as- 
signed numerous  errors,  all  of  which  are 
pressed  upon  us  with  earnestness  and  ability. 
We  shall  not,  however,  notice  them  in  detail, 
nor  in  the  order  in  which  they  are  presented, 
as  they  suggest  certain  general  questions 
which  can  best  be  noticed  In  their  general 
form. 
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[1]  The  first  assignment  to  be  noticed  rais- 
es tbe  contention  tbat  the  dity  council  was 
without  Jurisdiction  to  order  a  reassessment 
of  the  property  because  of  the  numerous  de- 
partures from  the  statute  made  by  the  city 
council  In  the  original  proceedings  under 
which  the  trunl:  sewer  was  constructed. 
Most  of  these  departures  we  have  heretofore 
pointed  out,  and,  without  enumerating  fur- 
ther. It  may  be  conceded  that  they  Justify 
holding  Invalid  the  original  assessmoit  We 
are  constrained  to  hold,  however,  that  they 
were  not  sufficient  in  eftect  to  prevent  the 
court  from  directing  a  new  or  reassessment 
of  tbe  property.  In  the  early  case  of  Fred- 
erick V.  Seattle,  13  Wash.  428,.  43  Pac.  364, 
'  construing  the  statute  of  1893,  ■  which  pro- 
vided for  a  reassessment  to  pay.  the  cost  of 
a  public  Improvement  where  the  original  as- 
sessment had  been  held  void.  It  was  held  that 
the  "Legislature  Intended  to  provide  for  a  re- 
assessment In  all  cases  where  the  assessment 
had  been  held  to  be  void,  whether  for  Irregu- 
larities or  for  want  of  prerequisites  which 
went  to  tbe  Jurisdiction  of  the  council  to 
levy  tbe  assessment  and  to  order  the  work 
done,"  and  that  such  legislation  was  constitu- 
tional. The  principle  on  which  the  case  rests 
has  been  reannounced  by  us  in  many  subse- 
quent cases,  and  is  now  established  law  In 
this  state.  Cllne  v.  Seattle,  13  Wash.  444,  43 
Pac.  367;  Stephens  v.  Spokane,  14  Wash. 
298,  44  Paa  541,  45  Pac.  31;  Ryan  v.  Sum- 
ner, 17  Wash.  228,  49  Pac.  487;  Franklin 
Savings  Bank  v.  Moran,'19  Wash.  200,  52 
Pac.  858;  Belllngbam  Bay  Imp.  Co.  v.  New 
Whatcom,  20  Wash.  231,  55  Pac.  630 ;  Lewis 
v.  Seattle,  28  Wash.  639,  69  Pac.  393;  Wald- 
ron  V.  Snohomish,  41  Wash.  666,  83  Pac  1106; 
Kuehl  V.  Edmonds,  85  Wash.  307, 148  Pac  19 ; 
Johnson  v.  Seattle,  53  Wash.  664,  102  Pac. 
448;  Hapgood  v.  Seattle,  69  Wash.  497,  125 
Pac  905;  Allen  v.  Belllngham,  77  Wash.  469, 
137  Pac  1016. 

The  existing  statute  relating  to  assess- 
ments for  local  Improvements  is  fully  as 
broad  In  its  provisions  as  the  statute  of  1893. 
It  especially  provides  for  a  new  or  a  reassess- 
ment whenever  the  original  assessment  Is 
for  any  reason  declared  void ;  the  part  there- 
of particularly  applicable  to  the  present  pro- 
ceeding reading  as  follows: 

"Whenever  any  assessment  for  any  local  im- 
provement in  any  city  or  town,  whether  the 
same  be  an  original  assessment,  assessment  upon 
omitted  property,  supplemental  assessment  or  re- 
assessment, heretofore  or  hereafter  made,  has 
been  or  may  hereafter  be  declared  void  and  its 
enforcement  [refused]  by  any  court,  or  for  any 
cause  whatever  has  been  heretofore  or  here- 
after may  be  set  aside,  annulled  or  declared  void 
by  any  court,  either  directly  or  by  virtue  of 
any  decision  of  such  court,  the  council  of  such 
city  or  town  shall  make  a  new  assessment  or  re- 
assessment upon  the  property  which  has  been  or 
will  be  benefited  by  such  local  improvement, 
based  upon  the  actual  cost  of  such  improvement 
at  tbe  time  of  its  completion."  Iiaws  1911,  p. 
469,  I  42  (S  Rem.  &  Bal.  Code,  !  7892-42). 

It  was  therefore  within  the  province  of 
the  trial  court,  on  setting  aside  the  original 


assessm«it,  to  order  a  reassessment,  and 
within  the  province  of  the  dty  council  to 
make  such  an  assessment  notwithstanding 
some  of  the  errors  in  the  original  proceedings 
may  properly  be  termed  JurisdictlonaL 

[2]  The  next  contention  is  tbat  the  con- 
tractor was  allowed  for  the  finished  work  a 
greater  sum  than  that  to  which  he  was  Just- 
ly entitled  under  the  contract,  and  that  the 
sum  attempted  to  be  assessed  against  the 
property  of  the  district  Is  because  thereof 
too  large.  The  evidence  chiefly  relied  upon 
to  support  this  contention  is  the  report  of 
the  city  engineer.  This,  as  we  have,  said, 
allowed  the  contractor  the  stmi-  earned  under 
tbe  contract  np  to  a  certain  point  In  the  work 
according  to  the  prices  fixed  per  unit  for  the 
pipe  In  place  and  from  thence  on  the  actual 
cost  of  the  work  with ,  10  per  cent,  added. 
But  as  we  read  the  record,  the  dty  did  not 
settle  with  the  contractor  on  the  basis  of  the 
engineer's  report  During  the  course  of  the 
work  a  condition  was  encountered  not  fore- 
seen or.  contemplated  when  the  contract  was 
entered  into,  which  necessitated  changes  in 
the  original  plans  and  which  materially  In- 
creased the  cost  of  the  work.  In  the  final 
settlement  this  condition  was  taken  Into 
consideration,  and  tbe  contractor  paid  upon 
the  basis  of  the  contract  price  with  an  allow- 
ance for  the  extra  services ;  the  resnlt  l>eins 
a  less  allowance  than  the  engineer  returned, 
but  an  increase  over  tbe  contract  price  If 
calculated  alone  upon  tbe  basis  of  the  Md 
for  units  In  place.  Clearly  there  was  no 
error  in  this.  The  contractor  was  entitled  to 
this  extra  compensation,  not  only  on  the 
principle  of  natural  Justice,  but  by  the  ex- 
press terms  of  the  contract  Itself  which  made 
provision  therefor.  Whether  the  amount 
allowed  Is  excessive  or  otherwise  is  not  open 
to  inquiry  in  this  proceeding.  No  fraud  or 
collusion  between  the  dty  and  the  contractor 
in  making  the  settlement  is  either  alleged  or 
proven,  and  tbe  rule  in  snch  cases  Is  that 
the  determination  of  the  amount  earned  un- 
der tbe  contract  by  the  dty  authorities  la 
conclusive  upon  the  property  holdera  Elma 
T.  Carney,  9  Wash.  466,  37  Pac.  707 :  Nortli 
Takima  ▼.  Scudder,  41  Wash.  16,  82  Pac 
1022. 

For  a  like  reason  there  was  no  error  In  the 
ruling  of  the  court  in  refusing  to  permit  the 
witness  Coe  to  testify  to  the  cost  of  the 
sewer  based  upon  the  contract  price.  Since 
it  was  within  the  power  of  the  dty  author- 
ities to  determine  tbe  question  of  the  amount 
of  tbe  cost,  the  finding  of  the  dty  authorities 
upon  tbat  question  was,  as  we  have  said, 
conclusive. 

[3]  The  property  of  certain  of  the  objectors 
was  not  included  In  tbe  assessment  district 
as  described  in  tbe  original  resolution  of  the 
dty  coundl  wherein  it  declared  Its  intention 
to  order  the  construction  of  the  sewer,  but 
was  brought  in  under  the  amendatory  ordi- 
nance providing  for  an  enlarged  district.  It 
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Is  fbe  contention  of  the  appellants  owning 
such  property  that  it  was  Improperly  includ- 
ed therein,  as  .the  statnte  relating  to  the 
creation  of  assessment  districts  to  pay  the 
cost  of  constructing  trunk  sewers  does  not 
contemplate  the  creation  of  enlarged  dis- 
tricts. Since  the  statute  relating  to  the  con- 
struction of  a  trunis  sewer  (Laws  of  1911,  p. 
449,  S  15;  8  Rem.  &  BaL  Code,  !  7892—15) 
provides  that  any  district  created  to  bear 
the  assessment  for  such  purpose  ''shall  be 
outlined 'in  conformity  to  topographical  con- 
ditions, and  *  *  *  shall  include  as  near 
as  may  be  all  the  territory  which  can  be 
sewered  or  drained  through  such  tmnlt  sewer 
and  the  subsewers  connected  thereto,"  It 
would  seem  that  any  district 'created  in  con- 
formity with  the  statute  could  not  be 
enlarged,  as  such  enlargement  must  of  neces- 
sity embrace  property  not  capable  of  sewer- 
age or  drainage  through  the  sewer.  But 
we  think  that,  If  assessment  district  orl^nal- 
ly  created  did  not  Include  all  of  the  property 
susc^tible  of  sewerage  or  drainage  through 
the  contemplated  sewer,  the  city  could  by 
proper  proceedings  so  enlarge  the  district  as 
to  include  the  omitted  property,  and  It  would 
make  but  little  difference  what  terms  It  em- 
ployed to  denominate  the  new  district 

[4]  But  this  question  is  of  no  moment  In 
the  present  controversy.  Tills  was  a  reas- 
sessment, made  after  the  court  had  declared 
the  original  assessment  invalid  and  had  or- 
dered such  reassessment  to  be  made.  In 
such  cases  the  city  is  specially  authorized  by 
statnte  (Laws  of  1911,  p.  469,  {  42;  Id.  { 
7892—42),  "to  assess  or  reassess  all  property 
which  the  council  shall  find  to  be  specially 
benefited,  •  •  •'  whether  or  not  such  prop- 
erty so  to  be  assessed  or  reassessed  •  •  • 
was  Included  In  the  original  assessment  dis- 
trict,"   It  is  also  provided  (section  43): 

"The  fact  that  the  contract  has  been  let  or 
that  sucb  improvement  shall  have  been  made 
and  computed  in  whole  or  in  part  shall  not 
prevent  such  assessment  from  beinz  made,  nor 
shall  the  omission,  failure  or  neKlect  of  any 
officer  or  ofBcers  to  comply  with  the  provisions 
of  law,  the  charter  or  ordinances  governing  such 
city  or  town,  as  to  petition,  notice,  resolution 
to  improve,  estimate,  survey,  diagram,  manner 
of  letting  contract  or  execution  of  work,  or  any 
other  matter  whatsoever  connected  with  the  im- 
provement and  the  first  assessment  thereof,  op- 
erate to  invalidate  or  in  any  way  affect  the 
malring  of  any  assessment  authorized  in  the  pre- 
ceding section:  Provided,  that  such  assessment 
shall  he  for  an  amount  which  shall  not  exceed 
the  actual  coat  and  expense  of  the  improvement, 
together  with  the  accrued  interest  thereon,  it  be- 
ing the  .true  intent  and  meaning  of  this  -act  to 
make  the  cost  and  expense  of  local  improve- 
ments payable  by  the  property  specially  benefited 
thereby,  notwithstanding  the  proceedings  of  the 
couDcU,  board  of  public  works  or  other  board, 
officer  or  authority  of  such  city  or  town  may  be 
found  irregular  or  defective,  whether  jurisdic- 
tional or  otherwise;  when  such  assessment  is 
completed,  all  sums  paid  on  the  former  attempt- 
ed assessment  shall  be  credited  to  the  property 
on  account  of  which  the  same  were  paid."  3 
Rem.  &.  Bal.  Code,  §  7892—13, 

If,  therefore,  the  property  of  these  obJe<^ 
tors  is  so  situated  that  It  can  by  the  construc- 


tion of  lateral  sewers  be  sewered  or  drained 
through  the  trunk  sewer  as  constructed,  It  Is 
subject  to  assessment  to  pay  the  cost,  regard- 
less of  the  question  whether  the  attempt 
of  the  dty  conncU  to  include  It  In  the  original 
assessment  district  was  effective  or  other- 
wise. 

[5]  Finally,  the  appellant  contends  that  the 
reassessment  was  made  upon  a  fundamentally 
wrong  basis,  and  this  objection  we  are  con- 
strained to  hold  is  well  taken.  As  we  have 
said,  after  the  original  assessment  bad  been 
declared  Invalid  by  the  Judgment  of  the 
superior  court,  the  dty  council  directed  a  new 
or  reassessment  to  be  made  by  passing  a 
resolution  to  that  effect  The  statute  pro- 
vides (Laws  1911,  p.  469,  I  43;  Id.  |  7892— IS) 
that  the  dty  shall  proceed  with  any  such 
assessment  "by  passing  an  ordinance  ordering 
the  same."  Elsewhere  In  the  statute  the 
wording  makes  It  clear  that  the  Legislature 
did  not  use  the  terms  "resolution"  and  "or- 
dinance" Interchangeably.  Nowhere  is  it 
said  that  a  particular  action  may  be  taken 
by  "resolution  or  ordinance,"  but  In  every 
instance  spedflc  directions  are  given  as  to 
the  manner  in  which  action  shall  be  taken; 
that  is,  the  direction  is  that  the  particular  ac- 
tion shall  be  taken  by  resolution  or  that  it 
shall  be  taken  by  ordinance,  not  that  It  may 
be  taken  either  by  resolution  or  ordinance. 
There  may  not  be  In  every  Instance  any  dear- 
ly discernible  reason  why  the  one  method 
should  be  employed  rather  than  the  other, 
but  it  is  sufficient  that  the  statute  so  directs, 
and  it  Is  in  virtue  of  the  statute  that  the 
dty  Is  empowered  to  act  In  the  premises  at 
alL  Seemingly  also  the  statnte  contemplates 
that  the  ordinance  establish  the  boundaries 
of  the  district  to  be  reassessed,  and  direct 
the  manner  in  which  the  assessment  Is  to  be 
distributed  over  such  district  In  this  latter 
respect  the  direction  of  the  statute  should  be 
followed. 

[6]  It  should  be  directed  that  there  be 
levied  against  the  property  lying  between  the 
termini  of  the  Improvement  and  back  to  the 
middle  of  the  blocks  along  the  marginal 
lines  of  the  street  or  areas  improved,  such 
amounts  as  would  represent  the  reasonable 
cost  of  a  local  sewer  and  its  appurtenances, 
and  the  remainder  of  the  cost  and  expense 
distributed  over  and  assessed  against  all  of 
the  property  within  the  bounds  of  the  entire 
district  In  accordance  with  special  benefits 
and  In  proportion  to  area.  This  requirement 
of  the  statute  is  neither  unreasonable  nor 
unjust  and  the  dty  should  not  undertake  to 
amend  it.  The  abutting  property  required  to 
bear  the  extra  exi>ense  has  the  Immediate 
benefit  of  the  sewer,  and  is  not  thereafter 
liable  to  assessments  for  lateral  or  local 
sewers.  The  remaining  property  Is  not  so 
situated.  As  to  it  the  sewer  is  not  of  im- 
mediate use,  and  caniiot  he  made  so  without 
the  additional  expense  of  the  construction  of 
lateral  or  local  sewers,  which  the  property 
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mast  subsequently  bear.  In  the  end  the 
burden  equalizes. 

Since,  therefore,  the  new  or  reassessment 
was  not  ordered  by  ordinance  as  the  statute 
requires,  and  since  the  assessment  was  not 
spread  over  the  assessment  district  In  the 
manner  directed,  by  the  statute,  we  are  con- 
strained to  bold  the  assessment  inralld. 

The  order  of  the  trial  court  confirming  the 
assessment  is  reversed,  and  the  cause  re- 
manded, with  instructions  to  sustain  the 
objections  without  prejudice  on  the  part  of 
the  city  to  levy  a  new  assessment. 

MORRfS,  G  J.,  and  EI/US  and  OHAD- 
WICK,  JJ.,  concur. 


(51  Mont  4K) 

STATE  T.  HARRIS.     (No.  8716.) 
(Supreme  Court  of  Montana.    Dec.  Zl,  1915.) 

1.  Cbtuinai.  Law   €=»678— TbiaIi— Eixotion 
Between  Offenses— TtiiK. 

In  a  prosecution  for  atatutory  rape,  where 
the  evidence  tended  to  show  several  offenses,  the 
action  of  the  court,  though  earlier  requested,  in 
failing  to  require  the  state  to  elect  until  the 
tflose  of  its  case,  was  not  erroneous. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  IHg.  Si  1580-1583;    Dec.  Dig.  «=a 

2.  Cbiminai,  Law  ®=3368— Btidsncb— Otheb 
Oi'FENSEs— Rape. 

In  a  prosecution  for  statutory  rape,  proof 
of  simUar  acts  by  defendant  and  the  prosecuting 
witness  is  always  admissible  to  corroborate  the 
latter's  testimony. 

[Ed.  Note. — For  other  cases,  see  Olminal 
Law,  Cent  Dig.  SS  822-^824;  Dec.  Dig.  «=>360.] 

3.  Criminai.  Law  €=>07S  —  Infokuation  or 

JUBT  AS  TO   FUBPOSB    OF— EVIDHyMCB— SXAT- 

UTK. 

Under  Rev.  Codes,  §  9147,  declaring  that 
the  charge  must  be  a  statement  of  the  facts  con- 
stituting the  offense  in  such  language  as  to  en- 
able a  persMi  of  common  understanding  to  know 
what  IS  intended,  a  defendant  charged  with 
statutory  rape  can  be  required  to  malie  defense 
only  against  a  single  act,  and  where  the  evidence 
tends  to  show  the  commission  of  several  offens- 
es he  is  entitled  to  have  the  jury  informed,  ei- 
ther before  entering  upon  his  defense,  or  in  the 
formal  instructions,  that  evidmce  of  other  acts 
than  the  one  the  state  elects  to  rely  on  must  be 
considered  only  for  the  secondary  purpose  of 
corroborating  the  prosecuting  witness. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {{  1580-1583;  Dec  Dig.  «8=> 
678.] 

4.  CJbiuinai,  Law  e=>118ft— Appeal  and  Eb- 

BOB  —  DiBBEOABD    OF    I  BBEOUI.ABnT  —  STAT- 
UTE. 

Under  Rev.  Codes,  ^  9415,  providing  that  on 
appeal  the  court  must  give  judgment  without  re- 
gard to  technical  errors  or  delects  or  to  excep- 
tions which  do  not  effect  the  sabstantial  rights 
of  the  parties,  in  a  prosecution  for  statutory 
rape,  where  the  evidence  tended  to  show  sev- 
eral offenses,  but  the  court,  though  requested, 
did  not  require  the  state  to  elect  until  the  close 
of  its  case,  at  most  the  matter  was  not  more 
than  an  irregularity  to  be  disregarded  on  ap- 
peal. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  »  3215-3219,  3:^1.  3230;  Dec. 
Dig.  «=>1186.] 


6.  Criminai  Law  *=»783  —  Tbiai>— Instboc- 

tion— Purpose  of  Evidence. 

In  a  prosecution  for  statutory  rape,  where 
the  evidence  tended  to  show  several  offenses, 
charges  that  unless  it  was  proved  beyond  reason- 
able doubt  that  the  defendant  committed  the  act 
which  the  state  had  elected  to  rely  on,  then  the 
jury  should  find  defendant  not  guilty,  and  that 
any  testimony  as  to  any  other  acts  shonld  be 
disregarded,  except  as  it  was  corroborative  of 
the  act  upon  which  the  state  had  elected  to  rely, 
sufficiently  instructed  the  jury  that  evidence  ot 
other  acts  than  that  relied  on  could  be  consider- 
ed only  as  corroborating  prosecutrix. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §f  1734, 1735,  1872-1876;  Dec 
Dig.  «=783.] 

6.  Cbiminai.  Law  «=9ll72— Appbai,  and  Eb- 

BOR— PbKJUDICIAL  ErBOB- INSTRUCTION. 

In  a  prosecution  for  statutory  rape,  where 
there  was  no  question  but  that  the  offense  had 
been  committed  within  the  period  of  limitations, 
the  submission  of  an  instruction  relating,  in  its 
latter  part,  to  the  period  of  limitation  applica- 
ble, but  from  which,  under  other  instructions, 
the  jury  could  not  have  understood  that  they 
could  convict  for  any  act  other  than  that  on 
which  the  state  had  elected  to  rely,  was  not  prej- 
udicial error. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Ont  Dig.  «  3128,  3154^3157,  3159-3163, 
3169;  Dec.  Dig.  <8=»1172.] 

Appeal  from  District  (Tourt  Tellowstone 
County;    Geo.  W.  Plerson,  Judge. 

D.  H.  Harris  was  convicted  of  crime,  and 
from  the  judgment  and  an  order  deiylng  his 
motion  for  new  trial,  he  appeals.    .Affirmed. 

H.  G.  Crlppen,  of  Billings,  for  appellant, 
J.  B.  Potndexter  and  C.  S.  Wagner,  all  ot 
Helena,  for  the  Stata 


BRANTLY,  C  J.  The  defendant,  charged 
by  Information  with  statutory  rape  by  hav- 
ing unlawful  sexual  Intercourse  with  Vivian 
Brooke,  a  female  under  the  age  of  18  years, 
was  convicted  and  sentenced  to  a  term  ot 
service  in  the  state  prison.  He  has  appealed 
from  the  Judgment  and  an  order  denying 
his  motion  for  a  new  trial. 

The  charge  in  the  information  is  that  the 
crime  was  committed  on  December  1,  1914. 
The  evidence  of  the  prosecuting  witness  dis- 
closed that  the  first  act  of  sexual  Intercourse 
between  the  defendant  and  herself,  occurred 
on  or  about  August  1,  1914,  in  the  ontsklrts 
of  the  dty  of  Billings.  After  the  witness 
had  testified  to  a  similar  act  which  she  said 
had  occurred  about  two  weeks  later,  counsel 
for  defendant  objected  to  evidence  tending  to 
esta'blish  any  act  other  than  the  first  and 
suggested  that  the  county  attorney  be  re- 
quired to  elect  upon  which  act  he  would  ask 
for  a  conviction.  The  objection  was  overrul- 
ed and  the  suggestion  disregarded.  The  wit- 
ness then,  without  further  objection,  testi- 
fied to  several  acts  after  that  time,  covering 
the  period  until  January  1,  1915,  the  exact 
date  at  which  any  one  of  them  occurred  and 
attendant  circumstances  not  being  stated,  ex- 
cept as  to  one  which  she  stated  had  occurred 
In  the  defendant's  barber  shop  in  Billings  on 
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the  evening  of  December  25.  At  the  dose 
of  the  state's  case  the  court,  on  formal  mo- 
tion of  counsel,  required  the  county  attor- 
ney to  elect  upon  which  of  the  several  acts 
he  would  rely.  He  elected  to  stand  on  the 
one  which  occurred  on  the  evening  of  Decem- 
ber 2Sth.  The  charge  to  the  Jury  contained 
these  paragraphs: 

"No.  10.  You  are  instructed  in  this  case  it  is 
not  necessary  for  the  state  to  prove  the  date 
of  the  alleged  offense  precisely  as  charged  in  the 
information  herein.  Therefore,  if  you  find  and 
believe  from  the  evidence  in  this  case,  beyond  a 
reasonable  doubt,  that  the  defendant,  D.  H. 
Earria,  at  the  county  of  Yellowstone  and  state 
of  Montana,  accomplished  an  act  of  sexual  in- 
tercouiae  with  the  prosecuting  witness,  Vivian 
Brooke,  as  alleged  in  the  information,  and  that 
at  the  time  of  such  intercourse  the  said  Vivian 
Brooke  was  under  the  age  of  18  years,  and  not 
the  wife  of  the  defendant,  and  you  further  find 
that  such  intercourse  was  had  at  any  time  with- 
in five  years  prior  to  the  filing  of  the  informa- 
tion in  this  case,  then  you  should  find  a  verdict 
of  ffuflty." 

"No.  17.  The  court  instructs  the  jury  that 
the  state  in  this  case  has  selected  the  particular 
act  of  sexual  intercourse  alleged  to  have  taken 
place  at  the  defendant's  barber  shop  on  Christ- 
mas night  of  1914,  as  the  act  upon  which  they 
are  to  depend  for  conviction,  and  ^on  are  in- 
structed that  in  tliis  case,  unless  it  is  proven  to 
you  beyond  all  reasonable  doubt  that  the  de- 
fendant had  sfid  act  of  sexual  intercourse  with 
Vivian  Brooke,  then  you  are  to  find  the  defend- 
ant not  guilty. 

"No.  18.  The  court  instructs  the  Jury  that  the 
state  having  selected  the  act  of  sexual  inter- 
course alleged  to  have  taken  place  at  defendant's 
barber  shop  on  Christmas  night  of  1914,  as  the 
alleged  act  of  intercourse  on  which  they  intend 
to  rely  for  conviction,  any  testimony  as  to  aqy 
other  acts  of  intercourse  by  the  defendant  with 
the  complaining  witness  Vivian  Brooke  at  any 
other  time  is  to  be  disregarded,  except  in  so 
far  as  it  is  corroborative  of  the  act  alleged  to 
have  been  committed  at  the  barber  shop  on 
Christmas  night,  and  that  unless  the  state 
proves  to  you  beyond  all  reasonable  doubt  that 
the  defendant  had  said  particular  act  of  sexual 
intercourse  with  Vivian  Brooke, -then  you  are 
to  find  the  defendant  not  guilty." 

[1-Bl  It  is  argued  that  the  court  commit- 
ted prejudicial  error  in  failing  to  require  the 
county  attorney  to  announce  his  election 
when  the  suggestion  was  first  made.  Some 
of  the  oonrts  bold  to  the  rule  contended  for 
by  counsel.  People  v.  Castro,  133  Cal.  11, 
65  Pac.  13;  People  ▼.  Williams,  133  CaL  165, 
65  Pac.  323;  People  v.  Flaherty,  162  N.  Y. 
532,  57  N.  E.  73;  State  v.  Hllberg,  22  Utah, 
27,  61  Pat  215;  Newsom  v.  Commonwealth, 
145  Ky.  627,  140  8.  W.  1M2 ;  People  v.  Jen- 
ness,  5  Mich.  305;  Elam  v.  State,  26  Ala.  48. 
The  rule  dedudble  from  these  cases  is  that, 
while  the  specific  act  alleged  in  the  informa- 
tion need  not  be  proved  as  charged  and  con- 
viction may  be  had  upon  proof  of  any  of  the 
acts  of  the  same  kind,  provided  it  occurred 
within  the  period  of  limitation  prior  to  the 
filing  of  the  information,  when  the  evidoice 
discloses  two  or  more  offenses,  the  defendant 
is  entitled  to  know  against  which  he  is  re- 
quired to  defend;  and  if  the  court  does  not 
require  an  election  to  be  made  at  the  open- 
ing of  the  trial,  the  law  makes  the  election  of 
the  first  act  disclosed.     The  reasoning  of 


these  cases  Is  exemplified  by  this  quotation 
from  People  v.  Jenness,  supra: 

"The  prosecutor  having  the  right  to  select 
among  all  the  acts  of  the  kind  which  he  could 
prove  to  have  been  committed  between  the  par- 
ties, within  the  period  alluded  to,  and  within 
the  jurisdiction,  any  one  of  those  acts,  before 
evidence  had  been  Introduced,  was  as  properly 
the  act  charged  in  the  information,  as  any  oth- 
er. In  other  words,  until  evidence  of  some  such 
act  had  been  given,  the  charge  in  the  informa- 
tion was  floating  and  contingent,  aimed  as 
much  at  one  as  another,  and  at  no  one  act  in 
particular;  and  it  remained  for  the  evidence 
to  point  the  charge  to  the  particular. 'act  in- 
tended. But  when  evidence  had  been  introduced 
tending  directly  to  the  proof  of  one  act,  and 
for  the  purpose  of  procuring  a  conviction  upon 
it,  from  that  moment  that  particular  act  became 
the  'act  charged.'  What  had,  till  then,  been 
floating  and  contingent,  had  now  become  certain 
and  fixed.  The  prosecutor  had  made  his  elec- 
tion, and  could  not  elect  again ;  nor  could  he  be 
lallowed  to  prove  any  other  act  of  tiie  Und  as  a 
substantive  offense  upon  wlUch  a  conviction 
might  be  had  in  the  cause.  The  information 
could  be  used  as  a  drag  net  only  till  the  first 
act  had  been  entangled  in  its  meshes;  every 
other  act  must  be  allowed  to  escape  this  throw 
of  the  net;  and  thenosforward  the  evidence 
must  be  aimed  at  tUs  act  If  others  of  the  same 
kind  lie  In  the  same  range,  they  can  only  be  no- 
ticed for  a  secondary  purpose,  as  they  may  be 
connected  with  or  bear  upon  this." 

This  reasoning  seems  to  us  to  give  impor- 
tance to  form  rather  than  substance.  Other 
courts  have  announced  the  view  that  an  elec- 
tion made  at  the  close  of  the  state's  case 
serves  all  useful  purposes,  and  we  think  this 
view  Is  founded  upon  the  better  reasoning. 
State  V.  Acheson,  91  Me.  240,  38  Atl.  570; 
State  V.  Parish,  104  N.  C.  679,  10  S.  B.  457. 

It  is  settled  law  In  this  Jurisdiction  that 
in  this  class  of  cases  proof  of  similar  acts 
by  the  defendant  and  the  prosecuting  witness 
is  always  admissible  to  corroborate  the  tes- 
timony of  the  latter.  State  v.  Peres,  27  Mont. 
358,  71  Pac.  162;  State  v.  Vinn,  50  Mont.  27, 
144  Pac.  773.  The  rule  is  recognized  by  all 
the  cases  dted.  Since  the  evidence  is  ad- 
missible, what  substantial  difference  can  it 
make  to  the  defendant  whether  it  comes  into 
the  case  prior  or  subsequent  to  the  time  at 
which  he  is  ^ven  the  information  that  con- 
viction will  be  asked  for  upon  the  particular 
act?  Of  course  he  Is  entitled  to  have  this 
information  before  he  enters  upon  his  de- 
fense, and  either  by  admonitions  given  the 
Jury  at  the  time  or  in  the  formal  Instructions 
to  have  them  specifically  informed  that  evi- 
dence of  other  such  acts  than  the  one  select- 
ed is  to  be  considered  for  the  secondary  pur- 
pose of  corroboration  only.  He  cannot  be 
required  to  make  defense  against  but  a  sin- 
gle act  The  statute  declares  that  the  charge 
must  be  "a  statement  of  the  facts  constituting 
the  offense,  in  ordinary  and  concise  language, 
and  In  such  manner  as  to  enable  a  person  of 
common  understanding  to  know  what  is  in- 
tended." Kev.  Codes,  {  9147.  But  when  he 
has  committed  several  acts  constituting  a 
series,  upon  proof  of  any  one  of  which  he 
may  be  convicted,  of  what  substantial  con- 
sequence is  it  to  bim  that  the  prosecuting 
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officer  does  not  make  his  selection  of  the  par- 
ticular act  nntil  the  close  of  the  state's  case? 
To  be  sure  it  wonld  be  the  more  orderly  pro- 
cedure to  require  an  earlier  selection,  but  the 
court  may  in  its  discretion  control  the  order 
of  proof,  and  if  at  the  prox>er  time  and  in 
the  proper  way  it  admonishes  the  jury  as  to 
the  particular  one  for  wlilch  alone  a  con- 
viction may  be  had,  the  defendant  has  no 
just  cause  of  complaint  At  most,  the  coarse 
of  procedure  adopted  by  the  trial  court  can 
be  regarded  as  nothing  more  than  an  irreg- 
ularity which  this  court  must  disregard. 
Rev.  Codes,  {  9415.  The  omission  to  give 
specific  Instructions  would  be  prejudicial  er- 
ror for  otherwise  each  Juror  would  be  left  to 
select  the  particular  act  upon  which  he  would 
cast  his  vote,  and  the  result  might  be  that  the 
defendant  would  be  convicted  of  several  acts 
Instead  of  one.  "We  think  the  court  fully  dis- 
charged its  duty  In  requiring  the  county  at- 
torney to  elect  at  the  close  of  the  state's 
case.  If  a  jury  is  to  be  regarded  as  having 
any  intelligence,  in  view  of  the  specific  di- 
rections in  instructions  17  and  18,  supra, 
the  Jury  in  this  case  could  not  have  enter- 
tained any  doubt  as  to  the  limitation  Imposed 
upon  them. 

[S]  It  is  argued  that  the  court  committed 
prejudicial  error  in  submitting  paragraph  10 
of  its  charge.  We  agree  that  under  the  facts 
in  this  case,  the  latter  part  of  the  instruction 
relating  to  the  period  of  limitation  applica- 
ble, should  have  been  omitted.  There  was  no 
question  that  the  offense,  If  committed  at  all, 
had  been  committed  within  that  period.  SM- 
dently  the  court  had  in  mind  the  section  of 
the  statute  (Rev.  Codes,  {  9152)  declaring  that 
the  precise  time  of  the  criminal  act  need  not 
be  alleged  in  the  information,  but  that  it  may 
be  alleged  as  having  occurred  at  any  time  be- 
fore the  filing  thereof.  Under  the  specific 
direction  given  in  paragraphs  17  and  18,  an 
instruction  on  this  subject  was  not  necessary. 
Even  so,  nnder  these  instructions  the  Jury 
could  not  have  understood  that  they  could 
convict  for  any  act  other  than  t)iat  which  oc- 
curred on  December  26,  1914.  Nor  do  we 
think  the  paragraph  in  conflict  with  the  oth- 
ers. .As  limited  and  explained  by  them,  the 
power  of  the  Jury  was  sufficiently  defined. 

The  Judgment  and  order  are  affirmed. 

Affirmed. 

fiANMBB  and  HOLLOWAY,  JJ.,  concur. 

(61  Mont  603) 

STATE  ei  rel.  LANH  v.  DISTRICT  COURT 
OF  SECOND  JUDICIAL  DIST.  IN  AND 
FOR  SILVER  BOW  COUNTY  et  aL 
(No.  3765.) 

(Supreme  Court  of  Montana.    Dec.,  1915.) 
1.  Process    «=»120  — Sebvicb— PaiviLaoB  — 

FOBEION    WfTNEBSES. 

Where  a  resident  of  another  state  was  served 
with  summons  while  in  the  state  for  the  sole 
purpose  of  attending  the  district  court  as  a  wit- 


ness, such  service  was  void  and  inoperattvei  de- 
fendant being  exempt  under  the  universal  rule 
privileging  foreign  witnesses  from  service  of 
process  while  in  attendance  on  court  and  for  a 
reasonable  time  in  coming  and  going. 

[Ed.  Note.— For  other  cases,  see  Prooeaa; 
Cent  Dig.  |  160;  Dec.  Dig.  «=9l20.] 

2.  Apfbakancb  «=>24— Appeabarcb  as  Coir- 

mSRKlVO  JURIBDICTIOR — STATUTE. 

Under  Rev.  Codes,  {  6526,  providing  that 
the  voluntary  appearance  of  a  defendant  is 
equivalent  to  personal  service  of  the  summons 
and  a  copy  of  the  cotnplaint  upon  him,  a  g:en- 
eral  appearance  must  be  voluntary  to  constitute 
a  waiver  of  defective  service  of  process. 

[Ed.  Note.— For  other  cases,  see  Appearance, 
Cent  Dig.  H  118-143 ;   Dec  Dig.  <S=>24.] 

3.  Affeabarcb  4=>24— Geneiux  Afpeasaitck 
— "Waivkb  ok  Lack  of  Sbbvice." 

Where  defendant,  resident  of  another  state 
and  served  with  summons  wbUe  in  the  state 
solely  to  attend  the  district  court  as  witness, 
appeared  specially  to  object  to  the  Jurisdiction, 
saving  his  exception,  and  again  reserving;  the 
question  raised  by  his  special  appearance  m  his 
answer,  he  did  not,  by  genial  appearance,  waive 
his  right  to  object  to  the  jurisdiction,  since  a 
"waiver"  is  the  intentional  relinquishment  of  a 
known  right  or  snch  conduct  as  warrants  an  in- 
ference of  the  relinquishment  of  such  right, 
while  a  party  who  saves  his  exception  shall  not 
be  deemed  to  have  waived  it  unless  his  intention 
is  manifested. 

[Ed.  Note. — For  other  cases,  see  Appeaiance, 
Cent.  Dig.  $f  118-143;   Dec  Dig.  «=s>24. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Waiver.] 

4.  Trial  ®=3419  —  Motion  fob  Nonsttit  — 
Waiveb  bt  Pboceedino. 

An  exception  to  an  order  overruling  a  mo- 
tion for  nonsuit  is  not  waived  by  proceeding 
with  the  trial. 

[Ed.  Note. — For  other  eases,  see  Trial,  Cent 
Dig.  I  982;   Dec  Dig.  «s>419.] 

6.  Pbobibitioit  €=9lO— Ezibtbrcb  of  Rmx- 

DT  at  Law— Statute. 

Under  Rev.  Codes,  {  7228,  providing  that 
the  writ  of  prohibition  may  be  issued  where 
there  is  not  a  plain,  speedy,  and  adequate  rem- 
edy in  the  ordinary  course  of  law,  where  rela- 
tor sought  prohibition  to  restrain  the  district 
court  from  proceeding  with  an  action  in  wblcb 
he  had  been  served  with  process  while  in  thj 
state  for  the  sole  purpose  of  attending  district 
court  as  a  witness,  though  he  was  a  nonresident, 
the  writ  will  be  granted,  despite  the  existence 
of  a  remedy  by  appeal,  since  an  applicatioii  of 
such  character  is  addressed  to  the  sound  discre- 
tion of  the  court,  and  whenever  it  is  made  to 
appear  that  under  no  conceivable  circumstance 
can  the  district  court  render  a  valid  judgment 
because  of  lack  of  Jurisdiction,  the  writ  Mould 
be  issued  to  save  needless  litigation. 

[E!d.  Note.— For  other  cases,  see  Prohibition, 
Cent  Dig.  {}  37-66;  Dec  Dig.  «=>10.] 

Prohibition  by  the  State,  on  the  relation 
of  Thaddeus  S.  Lane,  against  the  District 
Court  of  the  Second  Judicial  District  for  the 
County  of  Silver  Bow  and  the  Judges  there- 
of.   Peremptory  writ  to  issue. 

John  F.  Davies,  of  Spokane,  Wash.,  T.  J. 
Davis,  of  Butte,  and  Gunn,  Rasch  &  Hall, 
of  Helena,  for  relator.  Nolan  &  Donovan, 
of  Butte,  for  respondents. 

HOLLOWAY,  J.  In  an  action  pending  in 
Silver  Bow  county  wherein  William  H.  Hall 
was  plaintiff,  and  Thaddeus  S.  Lane,  a  res- 
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Ident  of  Spokane,  Wasb^  was  defendant, 
service  of  gummons  was  made  In  Butte  while 
Lane  was  there  for  the  sole  purpose  of  at- 
tending the  district  court  as  a  witness.  A 
motion  to  quash  the  service  was  overruled; 
In  the  absence  of  the  defendant  and  his 
counsel  and  by  order  of  the  court,  the  de- 
fendant was  directed  to  answer  within  20 
days.  Pursuant  to  the  order,  an  answer  was 
filed,  admitting  some  of  the  allegations  of  the 
complaint  and  denying  all  others.  Applica- 
tion was  then  made  to  this  court  for  a  writ 
of  prohibition  to  stay  further  proceedings. 
Three  questions  are(  presaited:  (1)  Was 
Lane  exempt  from  service  of  summons  un- 
der the  circumstances?  (2)  Was  service  of 
summons  waived  by  filing  the  answer?  and 
(3)  Is  prohibition   an  available  remedy? 

[1}  1.  The  overwhelming  weight  of  author- 
ity in  this  country  sustains  the  rule  an- 
nounced ttt  32  Cyc.  482,  as  follows: 

"Suitors  and  witnesses  coming  from  foreign 
jurisdictions  for  the  sole  purpose  of  attending 
court,  whether  under  summons  or  subpcena  or 
not,  are  usually  held  immune  from  service  of 
civil  process  while  engaged  in  such  attendance 
and  for  a  reasonable  time  in  coming  and  going.*' 

Considerations  of  public  policy  and  the 
due  administration  of  Justice  prompt  the  en- 
forcement of  the  rule,  to  the  end  that  the 
j>ersonal  presence  of  witnesses  from  foreign 
jurisdictions  in  the  local  courts  may  be  en- 
couraged. 

In  Diamond  r.  Earle,  217  Mass.  499,  105 
N.  EL  363,  61  I*  B.  A.  (N.  S.)  1178,  Ann.  Cas. 
1015D,  884,  the  court  expressed  itself  upon 
the  subject  as  follows: 

"The  rule  has  been  stated  generally  that  suit- 
ors and  witnesses  from  a  foreign  jurisdiction  are 
exempt  from  service  of  civil  process  while  at- 
tending court  and  for  such  reasonable  time  be- 
fore and  after  as  may  enable  them  to  come  from 
and  return  to  their  homes.  This  statement  is 
broad  enough  to  include  the  parties  plaintiff  as 
well  as  defendants  and  witnesses.  The  rule  is 
an  ancient  one.  The  reason  upon  which  it  rests 
is  that  justice  requires  the  attendance  of  wit- 
nesses cognizant  of  material  facts,  and  hence 
that  no  unreasonable  obstacles  ought  to  be 
thrown  in  the  way  of  their  freely  coming  into, 
court  to  give  oral  testimony.  Nonresidents  can- 
not be  compelled  to  come  within  the  jurisdic- 
tion to  testify.  As  such  testimony  ma;  be  essen- 
tial in  the  doe  administration  of  justice,  they 
ought  to  be  protected  in  coming  voluntarily  into 
our  Courts  to  aid  in  the  ascertainment  of  truth 
and  in  the  accomplishment  of  right  results  by 
the  courts.  It  is  not  merely  a  privilege  of  the 
I)erson  ;  it  is  a  prerogative  exerted  by  the  sover- 
eign power  through  the  courts  for  the  furtherance 
of  the  ends  of  justice.  Bvery  party  has  a  right 
to  testify  in  his  own  behalf.  He  cannot  do  this 
freely,  if  hampered  by  the  hazard  that  he  may 
become  entangled  in  other  litigation  in  foreign 
courts.  The  rule  is  applied  almost  universally 
in  behalf  of  witnesses  coming  from  a  foreign 
state."  Skinner,  Mounce  &  Co.  v.  Waite  (C.  C.) 
155  Fed.  828;  Fox  v.  Hale,  etc,  Min.  Co.,  108 
Cal.  478,  41  Pac  308:  Wilson  v.  Donaldson, 
117  Ind.  356,  20  N.  B.  250,  3  U  R.  A.  266, 
10  Am.  St  Bep.  48;  Coatsworth  ▼.  Hally,  177 
Mich.  666,  143  N.  W.  881;  Cooper  v.  Wyman, 
122  N.  C.  784,  29  S.  E.  947,  65  Am.  St  Rep. 
731*  Andrews  v.  Lembeck,  46  Ohio  St  38,  18 
N.  fe.  483,  15  Am.  St  Rep.  547;  MaUoy  v. 
Brewer,  7  S.  D,  587,  64  N.  W.  1120,  58  Am.  St 
Bep.  8^ 


We  think  the  trial  court  erred  in  refusing 
to  quash  the  service  of  summons. 

[2,  3]  2.  Does  a  party  who  appears  special- 
ly to  test  the  jurisdiction  of  the  court  and 
who  reserves  his  exception  to  the  adverse 
ruling  upon  bis  motion,  waive  the  advantage 
by  his  general  appearance  thereafter?  Up- 
on this  question  the  authorities  are  in  hope- 
less conflict  The  author  of  the  article  on 
Appearances,  In  3  Cyc.  525,  treats  the  subject 
as  follows: 

"In  many  jurisdictions  the  rule  is  well  settled 
that  where  a  defendant  appears  specially,  any 
error  of  the  court  in  deciding  adversely  to  him  is 
waived  by  a  subsequent  general  appearance; 
though  in  many  others,  and  by  what  seems  the 
sounder  reasoning,  it  is  held  that  a  defendant 
does  not  lose  the  benefit  of  his  attack  on  the 
jurisdiction  by  thereafter  answering  and  plead- 
ing to  the  merits,  provided  he  obtain  a  ruhng  in 
relation  to  the  objection  to  jurisdiction,  and 
save  exceptions  to  such  ruling." 

To  the  same  effect  are  2  R.  G.  L.  339;  2 
Eucy.  P.  &  P.  629.  In  the  note  to  Fisher 
V.  Crowley,  4  Ann.  Cas.  290,  will  be  found 
collected  the  cases  which  sustain  the  doctrine 
that  such  appearance  does  not  constitute  a 
waiver  of  the  defective  process  or  service. 

In  Black  '  T.  Glendenin,  3  Mont  44,  the 
court  considering  the  question  now  before 
us,  said: . 

"The  respondent  insists  that  the  appellant 
waived  these  errors  and  irregularities  by  fil^g 
his  answer  and  proceeding  to  a  trial.  This  posi- 
tion is  not  tenable.  It  has  been  held  in  Califor- 
nia that  a  party  who  moves  to  dismiss  a  defec- 
tive summons,  or  set  aside  the  return  of  the 
service  of  a  summons,  and  saves  his  exception 
to  the  action  of  the  court  in  overruling  the  mo-  ' 
tion,  does  not  waive  his  rig:ht  to  be  beard  there- 
on upon  appeal,  by  appearing  subsequently  and 
answering  and  submitting  to  a  trial.  Deide- 
sheimer  v.  Brown,  8  Cal.  339 ;  Gray  v.  Hawes, 
8  Cal.  562;  Lyman  v.  Milton,  44  Cal.  630; 
Kent  V.  West,  50  Cal.  186.  The  exceptions  of 
the  appellant  were  saved  properly,  and  were  not 
waived  by  his  conduct  in  the  action  after  the 
motions  to  set  aside  the  proceedings  under  the 
summons  and  subpoena  were  refused." 

'  About  the  same  time  the  Supreme  Court 
of  the  United  States,  in  Harkness  v.  Hyde, 
98  U.  S.  479,  25  Ia.  E^d.  237,  reached  the  same 
conclusion,  which  was  later  approved  In 
Southern  Pac.  Co.  v.  Denton,  146  U.  S.  202, 
13  Sup.  Ct  44,  36  L.  Ed.  942. 

Counsel  for  respondents,  however.  Insist 
that  in  State  ex  rel.  Mackey  v.  District 
Court  40  Mqpt  359,  106  Pac.  1098,  135  Am. 
St  Rep.  622,  the  decision  in  Black  v.  Glen- 
denln  was  in  effect  If  not  in  fact  overruled. 
Bla<^  T.  Glendenin  involved  the  precise  ques- 
tion now  under  consideration.  State  ex  reL 
Mackey  ▼.  District  Court  Involved  a  question 
of  waiver  under  these  circumstances:  In 
the  case  of  Lemcke  v.  Makey  et  al.  substi- 
tuted service  upon  nonresident  defendants 
was  sought  to  be  made.  Mackey  appeared- 
specially  to  question  the  Jurisdiction  of  the 
court  and,  his  objection  being  overruled,  he 
then  applied  to  the  court  for,  and  secured,  an 
order  granting  him  40  days  within  which  to 
answer  to  the  merits.  The  decision  in  Black 
T.  Glendenin  proceeds  upon  the  theory  that 
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the  answer  to  tbe  merits  being  made  by  or- 
der of  tbe  court,  was  not  altogether  the  vol- 
untary 'act  ot  the  defendant,  and  therefore 
not  a  waiver.  In  State  ex  rel.  Mackey  v. 
District  Court,  we  held  tbat  defendant 
Mackey  could  not  Invoke  the  jurisdiction  of 
the  court  to  secure  an  order  advantageous  to 
him,  and  at  the  same  time  insist  that  the 
court  was  without  authority  to  make  the  or- 
der. Tbe  distinction  between  the  principles 
involved  in  these  cases  is  recognized  by  the 
authorities  generally.  2  Ency.  P.  &  P,  630. 
In  order  for  a  general  appearance  to  con- 
stitute a  waiver  of  defective  process  or  serv- 
ice, it  must  be  voluntary.  Rev.  Codes,  { 
6526.  A  party  ought  not  to  be  deemed  to 
have  waived  a  right  unless  his  intention  to 
do  so  Is  manifest 

"A  waiver  is  the  intentional  rdlnquishment 
of  a  known  right,  or  such  conduct  as  warrants 
an  inference  of  the  relinquishment  of  such 
right"  State  ex  reL  DriffiU  v.  City  of  Anacon- 
da, 41  Mont  577,  111  Pac.  345;  Murray  v. 
Hemze,  17  Mont  353,  42  Pac.  1057,  43  Pac. 
714. 

Since  this  relator  made  a  pro];>er  objection 
to  the  Jurisdiction  of  the  lower  court  saved 
his  exception,  and  In  his  answer  again  re- 
served the  question  which  be  had  raised  by 
his  special  appearance,  we  think  he  ought 
not  to  be  held  to  have  waived  whatever  ad- 
vantage he  had  obtained. 

[4]  A  party  who  suffers  an  adverse  ruling 
upon  his  demurrer  or  upon  the  introduction 
of  evidence,  does  not  waive  the  advantage 
by  submitting  to  the  ruling  and  proceeding 
according  to  the  court's  views.  If  the  trial 
court  commits  error  in  passing  upon  a  mo- 
tion for  change  of  venue  or  a  challenge  to  a 
Juror,  tbe  exception  properly  saved  la  avail- 
able on  appeal  though  the  party  against 
whom  the  ruling  is  made,  proceeds  to  trial 
In  that  court  and  submits  his  controversy  to 
the  objectionable  Juror.  So  likewise,  an  ex- 
ception to  an  order  overruling  a  motion  for 
nonsuit  la  not  waived  by  proceeding  w^th 
the  trial ;  the  defendant  merely  assuming  tbe 
risk  of  supplying  the  deflclencles  in  the  plain- 
tllTs  case.  Cain  v.  Gold  Mt  Min.  Co.,  27 
Mont  529,  71  Pac.  1004.  These  illustrations 
serve  only  to  emphasize  the  rule  that  a 
party  who  once  saves  his  exception  shall  not 
be  deemed  to  have  waived  it  unless  his  In- 
tention to  do  80  is  manifest. .  In  Black  v. 
Glendenin,  there  was  not  anything  from 
which  an  intention  to  waive  could  be  infer- 
red; while  in  State  ex  rel.  Mackey  v.  Dis- 
trict Court,  the  application  to  the  court  for 
a  favorable  order  indicated  the  purpose  to 
submit  to  the  Jurisdiction,  which  had  there- 
tofore been  questioned.  Mackey  could  not 
be  in  court  for  the  purpose  of  securing  an 
-advantageous  order,  and  out  of  court  for  ev- 
ery other  purpose. 

We  think  the  objection  to  jurisdiction  was 
not  waived  by  relator's  general  appearance. 

[S]  3.  It  Is  urged  that  the  remedy  by  ap- 
peal from  an  adverse  final  judgment  is  avail- 


able to  the  relator,  and  that  the  writ  of 
prohibition  should  be  denied  for  that  reason. 
While  our  Code  provides  that  the  existeDce 
of  a  remedy  by  appeal  will  defeat  the  right 
to  relief  by  certiorari  (Rev.  Codes,  i  7203), 
tbe  like  provision  is  not  found  in  the  section 
applicable  to  the  writ  of  prohibition.  Un- 
less tbe  remedy  by  appeal,  or  by  other  pro- 
ceeding, is  plain,  speedy,  and  adequate,  re- 
lief by  prohibition  may  be  granted  In  a 
proper  case  (Rev.  Codes,  |  7228).  The  ex- 
istence of  a  remedy  by  appeal  does  not  neces- 
sarily defeat  the  right  to  relief  by  probibl- 
tion.  State  ex  rel.  Marshall  v.  District  Goart 
SO  Mont  289,  146  Pac.  743.  An  application 
of  this  character  is  addressed  to  the  sound 
discretion  of  this  court  (State  ex  reL  Mackel 
V.  District  Court,  44  Mont  178,  119  Paa 
476);  and  whenever  it  is  made  to  appear, 
as  in  this  Instance,  that  under  no  conceivable 
circumstances  can  the  district  court  render  a 
valid  Judgment  because  of  a  lack  of  jurisdic- 
tion, the  discretion  should  be  exercised  In 
favor  of  issuing  the  writ,  to  the  end  that  liti- 
gants may  be  saved  the  needless  trouble  and 
expense  of  prosecuting  their  litigation  to  a 
fruitless  Judgment. 

The  peremptory  writ  will  Issue  in  conform- 
ity to  the  prayer  of  the  petition. 

Writ  issued. 

BRANTLT,  a  J.,  and  SANNBR,  J.,  con- 
cur. 


(17  Arts.  46) 
ARIZONA  CORP.   COMMISSION  v.   HER- 
ALDS OP  LIBERTY.    (No.  1486.) 

(Supreme  Ourt  of  Arizona.     Jan.  13,  1916.) 

1.  MANDAmra  «=987— Acra  of  Statb  Cobpo- 
&ATION  Commission— Statutes— "Peoobkd- 
INO"— "Pkopfr  Pbocbbdinq." 

Civ.  Code  1913,  par.  3486,  prescribes  the 
form  of  application  by  foreign  fraternal  bene- 
ficiary societies  to  the  Corporation  Commission, 
licensed  to  transact  the  buBiness  of  insurance  in 
the  state,  and  providing  that  when  the  cominis- 
sion  refuses  to  license  any  society,  it  shall  re- 
duce its  ruling  or  order  to  writing,  file  it  in  ita 
office,  and  furnish  a  copy  thereof  with  a  state- 
ment of  its  reasons  to  the  officers  of  the  society 
on  request,  and  that  its  acts  shall  be  reviewable 
by  proper  proceedings  in  any  court  of  competent 
jurisdiction  within  Maricopa  county.    Civ.  Code, 

gar.  1558,  provides:  "If  the  proceedings  be 
ronght  in  the  Supreme  Court  the  court  shall. 
•  •  •  If  brought  in  the  superior  court  the 
trial  shall  be  had  in  the  county  in  which  the 
proceeding  is  brought."  Paragraphs  1R53  and 
1554  provide  that  a  party  beneficially  iuiurested, 
having  no  plain  and  adequate  remedy  at  law, 
shall  be  entitled  to  mandamus  from  the  Supreme 
Court  or  the  superior  court  to  any  inferior  tri- 
bunal to  compel  the  performance  of  an  act  which 
the  law  specially  enjoins  on  it,  and  for  the 
forming  of  issues  and  a  jury  trial  A  foreign 
fraternal  beneficiary  society  made  appUcation 
for  a  license  to  transact  business  in  the  state  in 
accordance  '  with  the  statute,  and  the  license 
was  refused  by  the  CJorporation  Oimmission  on 
the  ground  that  the  remsal  was  within  its  dis- 
cretion. Held,  that  the  term  "proceedings"' 
meant  the  form  of  law  or  the  mode  in  which  a 
judicial  transaction  is  .to  be  transacted ;  that 
mandamus  was  within  the  term  "proper  pro- 
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ceedingB,"  and  woold  lie  to  review  the  commis- 
sion's action. 

[Ed.  Note.— For  other  cases,  see  -Mandamus, 
Cent.  Dig.  §§  189-ldl ;  Dec.  Dig.  <8=>87. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Proceeding.] 

2.  MANDAinrs   9=>87 — Fobeion   Bknefioiabt 

SociBTT— Right  to  do  BuaiNxss  iw  State — 

Statdte— '  'Mat." 

Constitution,  art.  IB,  {  6,  provides,  that  the 
Corporation  Commission  shaU  have  the  sole 
I>ower  to  issue  licenses  to  foreign  corporations 
to  do  business  in  this  state  as  may  be  prescribed 
by  law.  Civ.  Code  1913,  par.  3486,  declares 
any  society  entitled  to  a  license  to  transact 
business  within  the  state  upon  filing  with  the 
state  Corporation  Commission  the  papers  and 
statements  therein  enumerated,  and  furnishing 
it  with  such  other  information  as  it  may  deem 
necessary  to  a  proper  exhibition  of  its  business 
and  plan  of  insurance,  and  that  the  commission 
may  issue  a  license  to  such  society  to  do  busi- 
ness in  the  state.  Beld,  that  the  Constitution 
gave  the  sole  power  to  issue  licenses  to  the  com- 
mission, leaving  the  Legislature  to  prescribe  the 
kinds  of  corporations  that  might  do  business  in 
the  state,  and  made  it  the  duty  of  the  commis- 
sion to  issue  licenses  to  such  corporations  upon 
proper  application ;  that  the  word  "may"  was 
not  used  in  a  permissive  or  optional  sense,  bnt 
-was  mandatory,  having  the  sense  of  "shall,"  so 
that  the  commission,  on  a  proi>er  application, 
could  not  arbitrarily  refuse  to  issue  a  license, 
and  that  mandamns  would  lie  to  compel  its  issu- 
ance. 

[EM.  Note. — For  other  casesj  see  Mandamns, 
Gent.  Dig.  |S  189-194 ;  Dec.  Dig.  <S=>87. 

For  other  definitions^  see  Words  and  Phrases, 
First  and  Second  Series,  May.] 

Appeal  from  Superior  Court,  Maricopa 
Gonnty;   R.  G.  Stanford,  Judge. 

Mandamus  by  Heralds  of  Liberty,  a  foreign 
fraternal  beneficiary  society,  against  the  Ari- 
zona Corporation  Commissloii.  Judgment 
making  the  alternative  writ  absolute,  and  the 
defendant  appeals.    Affirmed. 

Wiley  E.  Jones,  Atty.  Oen.,  and  Leslie  C. 
Hardy  and  Geo.  W.  Harben,  Asst  Attys.  Gen., 
for  appellant  George  J.  Stoneman,  of  Phoe- 
nix, for  appellee. 

ROSS,  0.  J.  The  appellant,  the  Arizona 
Corporation  C<Hiunlssion,  prosecutes  this  ap- 
peal from  the  Judgment  of  the  superior  court 
of  Maricopa  county  In  mandamus  proceedings 
requiring  and  compelling  it  to  Issue  to  the 
appellee,  a  foreign  fraternal  beneficiary  so- 
ciety incorporated  under  the  laws  of  the  state 
of  Alabama,  a  license  authorizing  the  ap- 
pellee to  transact  and  carry  on  the  business 
of  fraternal  Insurance.  The  appellee  showed 
In  its  complaint  that  It  was  one  of  the  kinds 
of  fraternal  beneficiary  societies  described  in 
article  6  of  Utle  24  of  ClvU  Code  1913,  and 
that  It  had  filed  with  the  appellant,  Corpora- 
tion Commission,  on  the  22d  day  of  April, 
1915,  Its  ap{fllcation  for  license  to  transact 
the  business  of  Insurance  in  the  state  of 
Arizona,  which  application  was  made  a  part 
of  the  complaint.  In  the  particulars  required 
by  paragraph  3486  of  said  chapter  and  title 
the  application  for  license  was  sufficient,  in 
that  it  showed  the  filing  with  the  Corporation 


Commission  of  all  tiie  papers,  instruments, 
and  statements,  with  proper  verifications, 
tbereln  especially  named  and  enumerated. 
It  Is  alleged  that,  notwithstanding  the  ap- 
plication for  license  to  transact  business, 
which  In  all  respects  conformed  to  the  law, 
the  "said  Arizona  Corporation  Commission, 
without  Just  or  legal  ground  or  excuse,  and 
without  assigning  any  legal  reason  therefor, 
has  refused  and  neglected,  and  still  does  re- 
fuse and  neglect,  to  grant  to  plaintiff  a  per- 
mit and  license  to  transact  business  in  the 
state  of  Arizona.    •    •    ••• 

No  return  to  the  alternative  writ  was  made, 
but  the  appellant  moved  to  strike  It,  and  filed 
its  demurrer  to  the  complaint  The  motion 
to  strike  and  the  demurrer  both  raised  the 
.point  that  the  complaint  showed  upon  its 
face  that  the  writ  of  mandamus  was  sought 
to  control  the  discretion  and  the  Judgment  of 
the  appellant  Corporation  Commission  in  the 
performance  by  it  of  a  duty  imposed  by  law 
that  is  quasi  Judicial  in  its  nature.  The  ap- 
pellant answered,  admitting  that: 

It  "is  required  by  article  6  of  title  24,  Civil 
Code  1913,  •  •  •  to  grant  to  all  foreign, 
fraternal,  and  benefidary  societies  coming  with- 
in the  definition  and  description  of  such  societies 
as  contained  in  said  article  and  title  which  have 
compUed  with  the  requirements  regulating  such 
foreign,  fraternal,  and  beneficiary  societies  a 
license,  certificate,  and  permit  to  transact  bnsi-  ° 
ness  in  the  state  of  Arizona,  and  further  admits 
that  plaintiff  made  an  application  for  license 
and  permit  to  transact  its  business  in  the  state 
of  Arizona  to  the  Arizona  Corporation  Com- 
mission on  the  22d  day  of  AprU,  1916." 

Upon  the  trial  it  was  admitted  by  the  ap- 
pellant that: 

The  appellee  "had  performed  the  physical  acts 
and  had  filed  with  the  Corporation  Commission 
of  the  state  of  Arizona  the  several  instruments 
set  forth  in  its  verified  complaint  and  applica- 
tion for  alternative  writ  of  mandamus  filed  here- 
in." 

Upon  the  pleadings  and  the  stipulation 
Judgment  was  entered  making  the  alternative 
writ  absolute.  From  the  Judgment  and  the 
orders  of  the  court  overruling  the  demurrer 
and  motion  to  strike,  this  appeal  was  taken. 

[11  It  is  seen  from  the  admitted  facts  that 
the  api)ellee  had  conformed  to  the  require- 
ments of  law,  and  was  entitled  to  a  license  - 
to  do  business  In  the  state,  unless  the  con- 
tention of  the  appellant  that  the  Corporation 
Commission's  act  in  refusing  the  license  was 
a  discretionary  one  or  a  quasi  Judicial  act  is 
well  founded,  and  not  subject  to  revision  in 
this  proceeding.  Paragraph  3486,  supra,  pro- 
vides, among  other  things,  that: 

"When  the  Corporation  Commission  refuses  to 
license  any  society,  or  revokes  its  authority  to 
do  business  in  this  state,  the  commission  shall 
reduce  its  ruUng,  order  or  decision  to  writing 
and  file  the  same  in  the  office  of  the  Oorpora- 
tion  Commission  and  shall  furnish  a  copy  there- 
of, together  with  a  statement  of  its  reasons,  to 
the  officers  of  the  society,  upon  request,  and  the 
action  of  the  Corporation  Commission  may  be 
reviewable  by  proper  proceedings  in  any  court 
of  competent  jurisdiction  within  the  county  of 
Maricopa,  state  of  Arizona." 
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"Hie  acUm  of  the  Corporation  Commis- 
sion,'' whether  it  be  determined  to  be  min- 
isterial, discretionary,  or  Judicial,  ia  by  this 
statute  made  reviewable  in  the  courts.  From 
the  Constitution  and  laws  of  the  state  we 
think  the  superior  court  of  Maricopa  county 
was  the  proper  and  competent  tribunal  to 
appeal  to  for  a  review  of  the  action  of  the 
Corporation  Commission.  Whether  manda- 
mus is  the  "proper  proceedings"  mentioned  in 
the  statute  Is  another  question.  It  is  evident 
that  the  legislative  intent  was  to  refer  the 
complatQlng  party  to  some  well-known  stat- 
utory or  common-law  .proceeding.  It  might 
have  provided  for  a  summary  hearing  and 
review  of  the  action  of  the  Corporation  Com- 
mission in  the  superior  court,  as  It  did  in 
paragraph  3381,  Civil  Code,  In  referenoB  to 
the  revocation  or  suspension  of  licenses  to  do 
business  by  other  kinds  of  insurance  corpo- 
rations than  fraternal.  It  did  not  see  fit 
to  do  that,  but.  Instead,  provided  that  when 
the  Corporation  Commission  refused  to  issue 
a  license  or  revoked  a  license  to  a  fraternal 
corporation  that  such  corporation  could  have 
such  action  reviewed  "by  proper  proceedings 
in  any  court  of  competent  Jurisdiction."  , 

We  think  that  proceeding  or  "proceedings," 
as  here  used,  has  reference  to  "a  prescribed 
■  mode  of  action  for  carrying  into  effect  a  legal 
right"  The  word  has  many  different  mean- 
ings, depending  upon  the  context  in  which  it 
Is  used,  but  we  tlilnk  its  ordinary  meaning 
and  the  meaning  here  intended,  as  gathered 
from  the  context,  is  the  form  of  law  or  the 
mode  in  which  a  Judicial  transaction  is  to  be 
conducted.    32  Cyc.  406. 

It  is  said  that  "under  the  Code  of  some 
states  mandamus  is  regarded  as  a  special  pro- 
ceeding." 26  Cyc.  142.  Our  statute  defin- 
ing mandamus  and  prescribing  its  procedure 
in  paragraph  1558,  ClvU  Code,  says: 

"  •  •  *  If  the  proceedings  be  brought  in 
the  Supreme  Court  the  court  shall.  *  *  *  If 
brought  in  the  superior  court  the  trial  shall  be 
had  in  the  county  in  which  the  proceeding  is 
brought." 

In  State  ex  rel.  Brown  r.  HcQuade,  36 
Wash.  679,  78  Pac.  207,  the  Supreme  Court  of 
the  state  of  Washington,  in  discussing  a  pro- 
ceeding in  mandamus  and  the  use  of  the 
writ,  said: 

"Formerly  mandamus  was  regarded  as  a  pre- 
rogative writ,  issued,  not  as  of  right,  but  at  the 
pleasure  of  the  sovereign  or  state,  in  his  or  its 
name,  as  an  attribute  of  sovereignty;  but  with 
us  the  writ  is  not  in  any  sense  a  prerogative 
writ,  or  a  writ  to  be  issued  at  the  discretion  of 
the  court.  It  is  a  procedure  under  the  Code, 
and  any  person  who  has  a  cause  that  calls  for 
its  invocation  has  the  same  right  to  sue  out  the 
writ  as  he  has  to  commence  a  civil  action  to  re- 
dress a  private  wrong.  As  we  said  in  State  ex 
rel.  Kace  v.  Cranney,  30  Wash.  594,  71  Pac. 
50,  a  proceeding  in  mandamus  'is  a  judicial  in- 
vestigation, the  object  of  which  is  the  determina- 
tion of  civil  rights,  the  same  as  in  ordinarjr  pro- 
ceeding; not  only  the  determination  of  rights, 
but  their  determination  in  such  a  way  as  to  bul- 
minate  in  an  effective  judgment.'  In  our  prac- 
tice mandamus  is  nothing  more  than  one  of  the 
forms  of  procedure  provided  for  the  enforcement 
of  rights  and  the  redress  of  wrongs.    The  pro- 


cedure has  in  It  all  the  elements  of  a  civil  ac- 
tion. The  facts  stated  in  the  afiidavit  for  the 
writ  may  be  controverted  by  a  return,  raising 
both  questions  of  law  and  fact.  The  return 
likewise  may  be  controverted,  and  a  trial  had  on 
the  issues  of  fact  thus  raised,  either  before  ths 
court,  a  Jury,  or  a  referee,  as  the  court  may 
order.  Judgment  can  be  entered  on  the  ver- 
dict or  findings  not  only  directing  the  issuance 
of  a  peremptory  mandate,  but  for  damages  and 
costs,  on  which  execution  may  issue.  In  other 
words,  the  statute  has  been  so  framed  as  to 
afford  complete  relief  in  all  coses  falling  within 
its  scope  and  purport,  whether  these  be  cases  of 
willful  violations  of  recognized  rights  or  de- 
nials, made  in  good  faith,  that  the  rights  con- 
tended for  exist  The  right  to  sue  out  the  writ 
is  not  made  to  depend  on  the  character  of  the 
dispute,  but  on  what  answer  is  given  to  the 

?ueBtion :  Can  the  ordinary  course  of  law  af- 
ord  a  plain,  speedy,  and  adequate  remedy?  If 
the  or^nary  course  of  law  will  furnish  such  a 
remedy,  the  writ  will  not  issue;  otherwise  it 
wilL  It  was  to  avoid  circuity  of  action,  thus 
doing  away  with  the  necessity  of  resorting  to 
more  than  one  proceeding  for  the  enforcement 
of  a  right,  that  the  law  was  framed.  This  court 
has  many  times  recognized  the  differences  be- 
tween the  moilern  and  the  ancient  writ  and  has 
repeatedly  upheld  the  remedy  in .  cases  where 
formerly  it  would  have  been  denied." 

We  know  of  no  form  of  action  or  proceed- 
ing, statutory  or  otherwise,  op^  to  appellee 
and  offering  relief,  unless  it  be  the  proceed- 
ing by  mandamus.  Our  statute  provides  that 
a  party  beneficially  Interested,  there  being  no 
plain,  speedy,  and  adequate  remedy  in  the 
ordinary  course  of  law,  shall  be  entitled  to 
a  writ  of  mandamus  from  the  Supreme  Court 
or  superior  court,  as  the  case  may  be — 

"to  any  inferior  tribunal,  .corporation,  board 
(whether  the  Governor  ia  a  member  of  such 
board  or  not)  or  person,  to  compel  the  perform- 
ance of  an  act  which  the  law  specially  enjoins 
as  a  duty  resulting  from  an  office,  trust  or  sta- 
tion ;  or  to  compd  the  admission  of  a  party  to 
the  use  and  enjoyment  of  a  right  or  office  to 
which  he  is  entitled,  and  from  which  he  is  un- 
lawfully precluded  by  such  inferior  tribunal, 
corporation,  board  or  person." 

.  Paragraphs  1553  and  1554,  avil  Code 
1913.  It  provides  for  the  forming  of  is- 
sues, and,  If  tbe  answer  raises  any  question 
of  fact  essential  to  the  determination  of  the 
matter  or  affecting  substantial  rights  of  the 
party,  a  Jury  trial,  in  the  discretion  of  the 
court  may  be  granted. 

Mandamus  has  been  recognized  as  a  "prop- 
er proceeding"  by  the  courts  of  other  states 
upon  the  application  of  insurance  companies 
to  compel  insurance  commissioners  to  issue 
licenses  and  permits  to  transact  business 
where,  by  the  local  law,  such  commissioners 
are  the  designated  agencies  for  such  pur- 
pose. And,  where  the  Insurance  company  has 
complied  with  the  requirements  of  the  law  In 
its  application,  the  courts  have  directed  the 
issuance  of  a  license.  State  ex  rel.  v.  Fidel- 
ity &  Casualty  Co.,  49  Ohio  St  440,  31  N.  B. 
658,  16  L.  B.  A.  611,  34  Am.  St  Rep.  673; 
Phoenix  Carpet  Co.  v.  State,  118  Ala.  143, 
22  South.  627,  72  Am.  St  Rep.  143;  Ony  Ij. 
Wallace  &  Co.  v.  Ferguson,  State  Insurance 
Commissioner,  70  Or.  306,  140  Pac.  742,  141 
Pac  542;  People  ex  rel.  D.  S.  Grand  Lodge 
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T.  Payn,  161  N.  Y.  229,  55  N.  B.  849;  State 
ex  reL  v.  Yorys,  89  Oblo  St.  66,  68  N.  B.  680. 

We  think  the  form  or  mode  of  action 
ado]^ted  In  tbls  case  by  tbe  appellee  Is  with- 
in the  terms  of  the  statute  when  it  used  the 
Ithrase  "proper  proceedings." 

[2]  The  statute  provides  that  the  commis- 
sion shall  reduce  its  ruling,  order,  or  decision 
to  writing  and  file  the  same  in  the  office  of 
tbe  Corporation  Commission,  and  shall  fur- 
nish a  copy  thereof, '  together  with  a  state- 
moit  of  its  reasons,  to  the  officers  of  the  so- 
ciety. The  coiirt  is  empowered  to  review  the 
commission's -action  as 'expressed  in  its  order, 
ruling,  or  decision,  together  with  Its  -reasons. 
The  appellant  does  not  undertake  to  Justify 
its  action  by  any  order,  ruling,  or  decision 
in  writing,  nor  does  it  assign  any  reason 
in  Its  answer  for  refusing  to  issue  a  license, 
except  that  It  contends  the  law  lodges  in  it 
the  discretion  to  grant  or  refuse  a  license  as 
It  may  choose  and  in  doing  so  it  is  exercis- 
ing quasi  Judicial  functions. 

The  appellant  relies  in  part  on  section  6 
of  article  16  of  the  state  Constitution  as 
jTistlfying  its  refusal  to  issue  a  license.  That 
section  reads  as  follows: 

"The  Corporation  Commission  shall  have  the 
sole  power  to  issue  certificates  of  incorpora- 
tion to  companies  organising  under  the  laws  of 
this  state,  and  to  issue  licenses  to  foreign  cor- 
IMrationB  to  do  business  in  this  state,  as  may  be 
prescribed  by  law." 

We  think  the  meaning  of  this  provlsicm  of 
the  Constitution  is  that  the  sole  and  ezclu- 
slve  power  to  Issue  certificates  and  licenses 
is  lodged  In  the  Corporation  Commission,  but 
that  the  leglslatare  may  prescribe  the  kinds 
of  corporations  that  may  do  business  in  this 
state  and  their  qualifications  and  make  it  the 
daty  of  the  Corporation  Commission  to  Issue 
to  such  corporations,  upoa  proper  aiq;>llcatlon 
and  showing,  licenses  and  certificates.  In 
other  words,  the  Legislature  may  not  an- 
thorlze  any  other  commission,  board,  body,  or 
person  to  issue  certificates  and  licenses,  that 
right  or  power  being  by  the  Constitution 
lodged  In  the  Corporation  Commission,  but 
It  may  prescribe  by  law  the  kinds  and  quali- 
fications of  corporations  and  the  rules  and 
regulations  for  the  conduct  of  their  business. 
And  It  would  seem  that,  If  the  Legislature 
baa  set  forth  what  corporations  may  enter 
tbls  state  to  transact  business  and  the  steps 
to  be  taken  by  them  to  secure  that  privilege, 
and  it  is  ascertained,  by  the  method  provid- 
ed, that  any  such  corporation  has  met  the 
conditions  of  the  law,  which  seems  to  be  the 
case  here,  nothing  remains  for  the  Corpora- 
tion Commission  to  do  but  to  Issue  a  license 
or  certificate.  The  power  of  the  Legislature 
to  define  the  Idnds  of  corporations  and  their 
qnaliflcatlons  to  do  business  in  this  state  is 
unlimited,  except  that  it  may  not  lodge  the 
duty  of  Issuing  the  certificate  or  license  In 
any  other  agency  than  the  Corporation  Com- 
'mission.  The  commission  cannot  license  cor- 
iwrations  other  than  those  named  by  the 


lawmaking  body,  ndther  can  it  refuse  arbi- 
trarily or  capriciously  to  license  those  named 
and  possessing  the  qualifications  prescribed 
by  law,  and  which  corporations  have  com- 
plied with  all  the  provisions  of  the  law  enti- 
tling them  to  a  Ucense.  This  we  say,  In  view 
of  the  language  used  In  the  above  constita- 
tlonal  provision,  and  also  In  paragraph  3486, 
Civil  Code,  supra.    This  paragraph  says: 

"Any  society  aliall  be  entitled  to  a  license  to 
transact  business  within  this  state"  upon  filing 
with  the  commission  the  papers  and  statements 
therein  enumerated  "and  furnishing  the  Corpo- 
ration Commission  with  such  other  information 
as  the  commission  may  deem  necessary  to  a 
proper  exhibit  of  its  basiness  and  plan  of  work- 
ing.^'* 

"Other  Information"  mentioned  which  the 
commission  is  authorized  to  demand  is  Infor- 
mation that  the  commission  may  require  from 
the  corporation  applying  for  license,  other 
than  that  spedflcally  enumerated  and  named 
in  the  law.  In  this  case  no  "other  informa- 
tion", was  asked  for  or  demanded  of  the  ai>- 
pellee.  It  would  seem  that  for  some  reason 
of  its  own,  not  in  any  way  exhibited  or- 
shown  In  its  order  of  refusal  or  answer  to 
the  complaint,  the  -appellant.  Corporation 
Commission,  refused  to  issue  tbe  license  ap- 
plied for  upon  a  showing  in  all  respects  ful- 
filling the  requirements  of  the  law. 

Notwithstanding  the  prevision  ta  the 
above  statute  that  "any  society  shall  be  en- 
titled to  a  license  to  transact  business  in  this 
state"  upon  qualifying  as  provided,  that  abso- 
lute right,  it  may  be  contended.  Is  qualified 
by  the  further  statement  that  "the  Corpora- 
tion Commission  may  issue  a  license  to  such 
society  to  do  business  in  this  state  until  the 
first  day  of  the  succeeding  AprlL"  If  there 
is  no  obligation  on  the  part  of  the  commission 
to  Issue  a  license  upon  a  proper  and  sufitdent 
application,  then  the  right  to  one,  as  given  in 
this  section,  may  be  completely  nullified  by 
the  nonaction  or  the  arbitrary  and  capricious 
action  of  the  commission.  Their  judgment  of 
the  qualifications  of  an  applicant  to  do  busi- 
ness will  be  substituted  in  that  event  for  the 
Judgment  of  the  Legislature.  We  do  not 
think  that  the  word  "may"  is  used  in  a  per- 
missive or  optional  sense,  but  that  It  has  the 
equivalent  meaning  of  "^all,"  and  that  It  is 
the  duty  of  the  commission  to  issue  a  license 
when  the  applicant  has  In  all  respects  shown 
itself  qualified  in  the  particulars  named  by 
the  Legislature,  and  in  addition  thereto  giv- 
en "such  other  Information  as  the  commission 
may  deem  necessary  to  a  proper  exhibit  of  its 
business  and  plan  of  worldng."  The  commis- 
sion is  an  agency  of  the  state  created  for  the 
purpose  of  exercising  certain  functions  and 
performing  certain  duties  for  the  state,  not 
for  the  purpose  of  prohibiting  or  restricting 
insurance  business,  but  for  the  purpose  of 
regulating  It  In  the  manner  provided  by  law. 
Persons  and  corporations  whose  business  la 
that  of  Insurance  are  vitally  Interested  In  the 
privileges  conferred  by  licenses  to  do  busi- 
ness.   They  are  forbidden  to  operate  in  this 
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state  without  a  license;  with  a  license  they 
may  carry  on  the  bnslness  for  which  they 
were  organized.  In  McLeod  t.  Scott,  21  Or. 
94,  26  Pac.  1061,  it  la  said: 

"It  is  a  general  principle  of  statutory  con- 
struction that,  when  the  word  'may'  is  used  in 
conferring  power  upon  any  officer,  court,  or  tri- 
bunal, and  the  public  or  a  third  person  has  an 
interest  in  the  exercise  of  the  power,  then  the 
exercise  of  the  power  becomes  imperative,  and 
Endl.  Interp.  St.  par.  310,  Sedg.  St.  &  Const. 
Law,  377,  and  Potter,  Dwar.  St  p.  220,  note  27, 
are  referred  to  as  authority.  Smith  v.  King, 
14  Or.  10,  12  Pac.  8,  is  to  the  same  effect, 
and  the  undoubted  weight  of  authority  is  the 
same  way.  People  v.  Commissioners  [130  111. 
482]  22  K.  E.  596,  6  L.  R.  A.  161,  and  note." 

Again  it  Is  said:  , 

"It  is  well  settled  in  statutory,  interpretation 
that  the  word  'may'  may  be  read  'shall.'"  Bock 
Island  County  Supervisors  v.  United  States,  71 
U.  S.  (4  Wall)  435,  18  L.  Ed.  419. 

This  rule  of  interpreting  "may"  as  meaning 
"shall"  in  cases  like  this  is  so  well  settled  we 
refrain  from  citing  authorities  to  any  extent. 
It  Is  possible  that  cases  might  arise  wherein 
t&e  commission,  passing  upon  an  application 
for  licenses  to  transact  business  in  this  state 
by  a  foreign  fraternal  society  or  corporation, 
would  be  required  to  ezerdse  discretion  or 
Judicial  fnnctions,  but  clearly  this  is  not 
shown  to  be  a  case  of  that  kind.  Should 
such  a  case  arise,  it  will  then  be  time  enough 
to  determine  whether  the  action  of  the  com- 
mission may  be  reviewed  and  revised  by  the 
proceeding  in  mandamus. 

We  think  the  act  of  issuing  a  license  to  the 
appellee  authorizing  It  to  do  the  business  of 
insurance  under  the  facts  of  this  case  was 
specially  enjoined  as  a  duty  resulting  from 
the  office  of  the  Corporation  Commission,  and 
the  Judgment  of  the  lower  court  should  be 
Bostained. 
'  Judgment  affirmed. 

FRANKLIN  and  CUNNINGHAM,  JJ.,  con- 
cnr. 

(17  ArU.  472) 
NAVAJO-APACHE  BANK  &  TRUST  CO. 
et  aL  V.  DESMONT  et  al.    (No.  1503.) 

(Supreme  Oonrt  of  Arizona.     Jan.  13,  1916.) 

1.  Appeal  aitd   E}bbob  ^=>1  —  Naixtbie   of 
Remeot. 

The  right  to  aPPeal  in  any  case  depends 
wholly  upon  the  statute  permitting  an  appeal  in 
siicfa  case. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  g§  1-4 ;   Dec.  Dig.  ig=s>l.] 

2.  Appeal  and  EJbbob  «=>93  —  Appealable 

ORDEBB  —  "FlNAI,  OBDEB"  —  DEIfUBBEB  — 

Plea  in  Bab. 

Civ.  Code  1913,  par.  1227,  provides  for  an 
appeal  from:  (1)  Bin  al  judgments  in  actions  in 
the  superior  court ;  (2)  from  certain  enumerated 
orders;  (5)  from  orders  affecting  a  substantial 
right  and  determining  the  action  and  preventing 

i'udgment  from  which  an  appeal  might  be  taken, 
'aragraph  1230  provides  that,  on  appeal  from  a 
final  judgment  the  Supreme  Court  may  review 
any  intermediate  order  involving  the  merits  and 
necessarily  affecting  the  judgment  Paragraph 
1231  requires  the  Supreme  Court  to  review  aU 


orders  assigned  as  error  only  upon  appeals  from 
a  final  judgment.  Paragraph  509  provides  that 
all  issues  of  law  arising  on  the  pleadings  and 
all  pleas  in  abatement  or  which  do  not  go  to 
the  merits  shall  be  disposed  of  by  the  court  be- 
fore trial  on  the  merits.  In  an  action  for  an  ac- 
counting, from  orders  overruling  defendant's 
general  and  special  demurrer  and  disallowing  his 
plea  in  bar,  he  appealed.  Seld,  that  while  the 
orders  appealed  from  determined  the  issues  of 
law  raised  by  the  pleading  applicable  to  the 
facts,  they  left  the  questions  of  fact  nnsettled, 
and  were  intermediate  orders  in  contemplation 
of  the  trial  on  the  merits,  and  not  final  appeal- 
able orders. 

[Ed.  Note. — ^For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  g|  643-647 ;  Dec.  Dig.  <S=>93. 

For  other  definitioqs,  see  Words  and  Phrases, 
Krst  and  Second  Series,  Final  Order.] 

Appeal  from  Superior  Court,  Apache  Ooon- 
ty;   George  W.  Crosby,  Jr.,  Judge. 

Action  by  Caroline  Desmont  and  another 
against  the  Navajo-Apache  Bank  &  Trust 
Company,  a  corporation,  and  others.  From 
orders  overruling  a  general  demurrer  and 
disallowing  a  plea  In  bar,  defendants  appeaL 
Dismissed. 

B.  S.  Clark,  of  Prescott,  and  Fred  W.  Nel- 
son, of  St  Johns,  for  appellants.  George 
Estes,  of  El  Paso,  Tex.,  for. appellees. 

CUNNINGHAM.  J.  Thto  action  was  com- 
menced by  the  appellees  praying  for  an  ac- 
counting and  other  relief,  resulting  from 
transactions  dating  from  the  year  1906,  in- 
volving a  note  and  a  chattel  mortgage  on 
sheep  to  secure  the  note  and  payment  on  ac- 
count. The  appellants  defended  upon  the 
grounds  of  misjoinder  of  parties  defendant 
and  nonjoinder  of  a  necessary  party  and  up- 
on the  groimds  that  the  action  is  barred  by 
the  five-year  statute  of  limitations ;  that  the 
complaint  fails  to  state  facts  sufficient  to 
constitute  a  cause  of  action;  that  the  mat- 
ters and  things  set  forth  in  the  complaint 
have  been  formerly  adjudicated  by  a  comi>e- 
tent  court  in  three  separate  actions  and  are 
barred;  and  an  answer  denying  all  and  sin- 
gular the  allegations  of  the  complaint  On 
the  13th  day  of  June,  1915,  the  court  ordered 
the  said  pleas  and  special  demurrer  over- 
ruled. The  court  ordered  the  general  demur- 
rer overruled  and  the  plea  in  bar,  setting 
forth  former  adjudication,  disallowed,  where- 
upon the  defendants  gave  notice  in  open 
court  of  appeal  to  the  Supreme  Court  "from 
all  orders  and  rulings  of  the  court  as  to  the 
case.  •  •  •"  On  July  2,  1915,  the  court 
refused  to  set  the  case  tor  trial  on  the  issues 
of  fact  pending  the  decision  of  the  Supreme 
Court  as  to  whether  or  hot  the  orders  in- 
volved are  appealable  orders.  The  documents 
specified  by  the  defendants  as  necessary  to 
present  the  questions  Involved  on  appeal 
were  filed  with  the  clerk  of  this  court  on 
September  10,  1915.  On  November  29,  1915, 
the  plaintiffs,  as  appellees,  appeared  and 
moved  to  dismiss  the  appeal,  because  the  or- 
ders appealed  from  are  not  final  orders  wlth- 
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in  the  contemplation  of  the  statute  of  appeals 
and  subject  to  appeaL  Appellants  have  made 
no  reply  to  this  motion,  although  the  afflda- 
Tit  of  the  attorney  for  the  movent  alleges 
and  shows  that  a  true  copy  of  tlie  motion 
and  a  copy  of  the  brief  was  mailed  to  one  of 
the  attorneys  for  appellants  with  sufficient 
postage  thereon  on  the  27th  day  of  November, 
1915. 

[1,2]  The  right  to  appeal  In  any  case  de- 
pends vrholly  upon  the  statute  permitting  an 
appeal  in  such  case.  Paragraph  1227,  dvfl 
Code  Ariz.  1913,  provides  that: 

"An  appeal  may  be  taken  to  the  Supreme 
Court  from  a  superior  court  in  the  following 
cases: 

"(1)  From  a  final  judgment  entered  in  an  ac- 
tion or  special  proceeding  commenced  in  a  su- 
perior court,  or  brought  into  a  superior  court 
Irom  any  other  court 

"(2)  From  an  order  granting  or  refusing  a 
new  trial,  or  granting  a  motion  in  arrest  of 
judgment;  granting  or  dissolving  an  injunc- 
tion, or  refusing  to  grant  or  dissolve  an  injunc- 
tion, or  appointing  a  receiver,  or  dissolving  or 
refusing  to  dissolve  an  attachment  or  garnish- 
ment; from  any  special  order  made  after  final 
judgment ;  from  any  interlocutory  judgment,  or- 
der, or  decree  made' or  entered  in  actions  to  re- 
deem real  or  personal  property  from  a  mortgage 
thereof,  or  lien  thereon,  aetermining  such  nght 
to  redeem  and  directing  an  accounting ;  from  an 
interlocutory  judgment  in  any  action  for  parti- 
tion which  determines  the  rights  and  interests 
of  the  respective  parties,  and  directs  partition  to 
be  made,  and  from  any  interlocutory  judgment 
which  determines  the  rights  of  the  parties  and 
directs  an  accounting  or  other  proceeding  to  de- 
termine the  amount  of  the  recovery. 

"(3)  From  [orders  and  judgments  In  probate 
matters]. 

"(4)  From  [orders  and  judgments  adjudging  a 
person  insane]. 

"(5)  From  any  order  affecting  a  substantial 
right,  made  in  any  action  when  such  order  in  ef- 
fect determines  the  action  and  prevents  judg- 
ment from  which  an  appeal  miftbt  be  taken. 

"(6)  From  a  final  order  affecting  a  substantial 
right  made  in  special  prbceedings  or  upon  a 
sudimary  application  in  an  action  after  judg- 
ment. 

"(7)  From  an  order  or  judgment  in  habeas 
corpus  cases.    •'•••» 

The  orders  overruling  a  demurrer,  a  plea 
In  abatement,  or  a  plea  in  bar,  are  not  such 
final  determinative  orders  as  are  made  the 
subject  of  appeal  and  separate  review  within 
the  purview  of  the  said  statute.  Until  final 
Judgment  in  the  cause,  the  trial  court  retains 
the  i>ower  to  vacate  such  orders  upon  proper 
grounds  appearing,  and  grant  the  relief 
sought  without  appeal.  Such  orders  may 
affect  the  final  judgment,  yet  they  are  neces- 
sarily intermediate  orders,  made  in  con- 
templation of  the  trial  on  the  merits  as  pro- 
vided in  paragraph  509,  Civil  Code  Ariz.  1913, 
aa  follows : 

"All  issues  of  law  arising  on  the  pleadings, 
and  all  pleas  in  abatement  and  other  dilatory 
pleas  remaining,  and  all  pleas  which  do  not  go 
to  the  merits  of  the  case  shall  be  disposed  of 
by  the  court  before  the  case  is  called  for  trial  on 
the  merits." 

Paragraph  1230,  Civil  Code  Ariz.  1913,  pro- 
vides that: 


'^pon  an  appeal  from  a  final  judgment  the 
Supreme  Court  may  review  any  intermediate  or- 
der involving  the  merits  and  necessarily  affecting 
the  judgment," 

Paragraph  1232,  Civil  Code  Ariz.  1913, 
limits  the  right  to  appeal  to  any  person  ag- 
grieved in  the  cases  prescribed  in  chapter  1, 
ttt  6,  of  the  Civil  Code. 

If  the  statute  permits  appeals  from  the 
orders  disposing  of  the  Issues  of  law  arising 
on  the  pleadings,  the  pleas  In  abatement  and 
other  dilatory  pleas  and  all  pleas  which  do 
not  go  to  the  merits  of  the  case,  then  neces- 
sarily, an  appeal  would  He  from  each  of  said 
orders,  and  In  order  to  receive  the  benefit  of 
an  appeal,  all  further  inroceedlngs  must  be 
suspended  from  the  time  of  taking  an  appeal 
until  the  appeal  Is  finally  adjudicated.  Para- 
graph 1231,  Civil  Code  Ariz.  1913,  requires 
this  court  to  review  all  orders  and  rulings 
made  by  the  court  below,  which  are  assigned 
as  error,  only  upon  appeals  from  a  final  judg- 
ment. The  orders  appealed  from  certainly 
determined'  the  issues  of  law  raised  by  the 
pleading  applicable  to  the  facts,  yet  the 
questions  of  fact  remained  unsettled,  apd  for 
that  reason  such  orders  are  not,  in  their  na- 
ture, final  judgments  in  contemplation  of  ap- 
peals. 2  Cyc;  587;  Potter  ▼.  Talklngton,  5 
Idaho,  317,  «  Pac.  14. 

"Sometimes  several  Issues  of  law  and  of  tuet 
are  presented  for  the  consideration  of  the  court 
in  the  same  suit  or  proceeding.  In  such  case, 
there  can  be  no  judgment  from  which  an  appeal 
may  be  taken  until  all  the  issues  are  determined. 
For  although  the  determination  of  an  issue  of 
law  is  a  trial,  and  the  decision  rendered  thereon 
is  not  an  order,  *  •  •  but  a  judgment,  still 
it  is  not  until  final  judgment  is  entered  that  an 
appeal  will  lie."  Freeman  on  Judgments  (3d 
Ed.)  {  10. 

Such  is  the  dear  meaning  of  oar  statute, 
and  consequently  the  motion  is  well  taken. 

The  appeal  is  dismissed,  and  the  cause  re' 
manded,  for  further  proceedings  according  to 
law, 

ROSS,  OL  J.,  and  FRANKLIN,  J,,  concar. 


(2S  Idaho,  290) 
GOLDEN  MARGUERITE  SILVER  &  COP- 
PER MINING  CO.,  Limited,  v,  NATION- 
AL. COPPER  MINING  CO.,  limited. 
(Supreme  Court  of  Idaho.    Dec.  28,  1915.) 

Costs    «=al46,    163— Taxatiow— Items    Tax- 
able. 

Under  the  statutes  of  this  state,  onljr  such 
costs  as  are  necessarily  incurred  in  an  action  or 
proceeding  in  the  courts  of  this  state  are  charge- 
able against  the  losing  party  as  costs,  unless 
the  statute  clearly  provides  that  other  neces- 
sary disbursements  may  be  charged  up  as  costs 
in  an  action  or  proceeding. 

[Ed.  Note.— For  other  cases,  see  Costs,  Cent, 
Dig.  Si  567-569,  672-574,  580 ;  Dec  Dig.  «=» 
146,  162.] 

Appeal  from  District  Court,  Shoshone 
County ;   Wm.  W.  Woods,  Judge. 

Action  by  the  Golden  Marguerite  Silver  & 
(Copper   Mining   Company,   Limited,    against 
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tbe  National  Copper  inning  'Company,  Umlt- 
ed.  From  an  order  denying  motion  to  tax 
costs,  defendant  appeals.  Reversed  and  re- 
manded, wltb  directions. 

John  P.  Gray,  of  Ccenr  d'Alene,  and  nier- 
rett  Towles,  of  Wallace,  for  appellant  A.  O. 
Kerns,  of  Wallace,  for  respondent. 

SniXIVAN,  C.  J.  This  is  an  action 
brought  under  the  provisions  of  section  2326, 
Eev.  Stats,  of  the  U.  S.  (U.  8.  Comp.  St  1813, 
1 4623)  in  support  of  an  adverse  claim  against 
an  application  for  patent  to  certain  mining 
ground.  The  appeal  is  from  an  order  of  the 
court  taxing  costs.  The  items  of  tbe  memo- 
randum of  costs  wl^ch  the  court  allowed  and 
from  which  order  this  appeal  Is  taken,  are  as 
follows: 

To  filing  fees  paid  the  land  ofBce  on  filing 
protest  and  advene  claim (10.00 

To  paid  for  certified  copy  of  notice  for 
the   land    office 

To  paid  for  copy  of  articles  of  incorpora- 
tion for  the  land  office t . . . . 

To  paid  for  abstract  of  title  for  land  of- 
fice  


1.60 
2.60 


4.00 


Total    $18.00 

The  Judgment  was  in  favor  of  the  adverse 
claimant  and  awarded  the  area  of  conflict  to 
the  adverse  claimant  After  Judgment  was 
entered  the  adverse  claimant,  who  is  re- 
spondent here,  filed  his  memorandum  of 
costs,  and  taxed,  among  other  costs,  the 
above  set  forth  items.  Hie  allowance  of 
said  items  of  cost  is  assigned  as  error. 

The  contention  of  appellant  is  that  the 
allowance  of  costs  is  a  matter  dependent 
wholly  upon  the  statute,  and  where  there  is 
no  statute  authorizing  it  no  costs  can  be 
allowed,  and  dtes  in  support  of  that  oonten- 
ti<m  Oronan  r.  District  Goort  16  Idalus 
482,  88  Pac.  614,  Sdunelsd  ▼.  Board  of  Coun- 


ty Com'rs,  16  Idaho,  82.  100  Paa  106,  21  L. 
R.  A.  (N.  S.)  199,  133  Am.  St  Rep.  89,  17 
Ann.  Cas.  1226,  Steensland  v.  Hess,  25  Idaho, 
181,  136  Pac.  1124,  and  other  authorities  on 
the  proposition  that  statutes  allowing  costs 
are  penal  and  must  be  strictly  construed, 
and  appellant  also  contends  that  costs  ex- 
pended in  the  United  States  I^and  Office  in 
support  of  an  adverse  claim  under  the  provi- 
sions of  said  section  2326,  Rev.  Stats,  of  the 
U.  S.,  cannot  be  recovered  in  a  suit  in  the  dis- 
trict court  of  this  state. 

Under  the  provisions  of  section  4912,  Eev. 
Codes,  the  party  in  whose  favor  the  Judg- 
ment to  rendered  and  who  claims  his  costs 
must  within  five  days  after  the  verdict  or 
notice  of  the  decision  of  the  court  or  referee. 
file  with  the  clerk,  and  serve  upon  the  ad- 
verse party  or  his  attorney,  a  copy  of  the 
memorandum  of  the  items  of  his  costs  and 
necessary  disbursements  in  the  action  or  pro- 
ceeding. This  section  of  the  statute,  as  well 
as  other  sections,  refers  only  to  such  costs 
and  disbursements  as  ^re  occasioned  in  the 
action  or  proceeding  in  .the  courts  of  this 
state,  and  does  not  contemplate  costs  occa- 
sioned by  proceedings  in  the  United  States 
Land  Offlc& 

We  cimdnde,  therefore,  that  the  court 
erred  in  allowing  the  Items  of  coat  above 
mentioned,  since  they  were  all  incurred  on 
account  of  proceedings  In  the  United  State* 
Land  Office. 

The  order  of  the  district  court  must  there- 
fore be  reversed  and  the  cause  remanded, 
with  Instructions  to  sustain  the  motion  and 
disallow  the  items  of  cost  above  mentioned 
amounting  to  118.  Costs  are  awarded  to  a|^ 
peliant 

BUDOB  and  MORGAN,  33^  OODCnz: 
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LESLIB  ▼.  HARRISON  NAT.  BANE  «t  aL 

(No.  19784.) 

(Supreme  Coart  of  Kansas.    Jan.  8,  1916.) 

(8»nahu»  hv  the  Court.) 

t.  EsTOPFEi.   «==>90-^EQirrrABiJE   EstoppkI/— 

Pdblio  Ijand— Wirxs. 

Where  a  settler  upon  public  land  of  the 
United  States  died,  leaving  a  will  giving  a  Ufe 
estate  In  all  his  property  to  his  wif6j  wiUi  a  re- 
mainder to  their  children,  and  the  widow  enjoy- 
ed during  her  life  all  the  rents  and  profits  of 
the  land,  which  was  patented  to  the  heirs,  she 
and  the  children  supposing  that  title  had  passed 
in  accordance  with  the  terms  of  the  will,  no  es- 
toppel thereby  arose  sncb  as  to  vest  an  equitable 
tiue  to  the  fee  in  the  children,  subject  to  a  Ufe 
interest  in  the  mother. 

[Ed.  Note.— For  other  cases,  see  Estoppel, 
Cent  Dig.  IS  242-244,  24&-256;  Dec.  Dig.  <S=> 
90.] 

2.  Deeds  9=9ll4— Pbopertt  Contktbd— Iit- 

TEBEST  or  GbAHTOB  —  MiOTAKE  AS  TO  EiX- 

TBNT. 

A  grantor  who,  in  fact,  owns  an  undivided 
one-eighth  interest  In  a  tract  of  land  derived 
from  the  government,  but  who  sni^oses  that  be 
owns  an  undivided  one-fourth  interest  subject 
to  a  life  estate  derived  from  a  will,  passes  all 
the  title  he  has  by  a  deed  describing  the  prop- 
erty conveyed  as  a  one-fourth  In^rest  arising 
under  the  will;  the  warranty  clause  containing 
an  exception  as  to  the  life  estate. 

[Ed.  Note. — For  other  cases,  see  Deeds,  Cent. 
DiK.  H  816-322.  826-329,  388;   Dec.  Dig.  <8=> 

8.  JuDOKKNT  €=>782— Liens— GivT  of  Land. 
Where  one,  under  the  mistaken  belief  that 
he  is  the  owner  of  an  interest  in  a  tract  of  land, 
executes  a  warranty  deed  thereto  as  a  gift  to  his 
son,  a  title  afterwards  acquired  by  him  will  pass 
to  the  grantee  only  in  suojection  to  the  lien  of 
any  judgment  existing  against  the  grantor  at  the 
time  of  acquiring  the  title. 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Cent.  Dig.  f  1351 ;  Dec.  Dig.  <S=782.] 

L.  Execution  «3»171  —  Sale  —  Injunction 

— OWNEB  OF  undivided  INTEBEBT  IN  LAND. 

An  owner  of  an  undivided  one-fourth  in- 
terest in  land,  one  eighth  interest  being  subject 
to  the  payment  of  a  judgment  against  his  gran- 
tor, and  the  other  eighth  not,  is  entitled  to  an 
injunction  agalast  the  sale  of  more  than  an  un- 
divided one-eightli  interest  in  the  land  under  an 
execution  issued  on  such  judgment 

[Ed.  Note.— For  other  cases,  see  Execution, 
Cent  Dig.  H  497-518;  Dec.  Dig.  «=171; 
Judgment,  Cent  Dig.  {{  794,  705,  SS,  825.] 

Appeal  from  District  Ck>urt,  Reno  County. 

Action  by  Frank  liCsUe  against  the  Harri- 
son National  Bank  and  another.  From  a 
judgment  for  defendants,  plaintiff  appeals. 
Modified  and  affirmed. 

O.  M,  Williams,  of  Hutchinson,  for  appel- 
lant Falrcblld  A  Lewis,  of  Hutchinson,  for 
appellees. 

IIASON,  J.  The  Harrison  National  Bank, 
having  a  judgment  against  J.  F.  Leslie,  levied 
an  execution  upon  the  undivided  one-fourth 
interest  In  two  tracts  of  land,  and  was  about 
to  seU  it  as  his  property,  when  his  son  Frank 
LesUe  brooght  an  action  to  enjoin  the  sale 
on  the  ground  that  he  was  the  owner  of  the 
Interest  sought  to  be  aoilA.    Upon  a  trial  re- 


lief was  denied,  and  an  appeal  is  taken  from 
the  decision  refusing  the  injunction. 

On  June  18,  1878,  Alexander  Leslie  (father 
of  the  Judgment  debtor,  and  grandfather  of 
the  plaintlfl  in  the  injunction  action)  made 
a  will  which,  without  describing  any  spedflc 
property,  gave  a  life  interest  in  all  the  estate, 
both  real  and  personal,  of  which  he  should 
die  seised,  to  his  wife,  with  a  remainder  in 
equal  shares  to  their  four  sons,  one  of  whom 
was  J.  F.  Leslie.  At  the  time  of  making 
the  will  both  tracts  referred  to  were  gov- 
ernment land,  occupied  by  the  testator  wiUi 
a  view  to  acquiring  title  under  the  pre-emp- 
tion and  timber  culture  acts.  He  died  July 
2,  1878.  The  widow  elected  to  take  under 
the  will.  Patents  were  issued  on  one  tract 
In  1880,  and  on  the  other  in  1890,  to  the 
heirs  of  Alexander  Leslie,  who  were  his  wid- 
ow and  the  four  sons  named  in  his  will. 
The  will,  of  course,  did  not  affect  the  title 
to  the  land,  which  by  virtue  of  the  federal 
law  passed  to  the  heirs  as '  grantees  of  the 
government  Byerly  v.  Eadle,  95  Kan.  400, 
148  Pac.  757;  Buztcm  v.  Traver,  130  U.  S. 
232,  0  Sup.  Ct  509,  32  L.  Ed.  920.  No  ques- 
tion Is'  made  regarding  this  proposition,  but 
Frank  Leslie  maintains  that  the  conduct 
of  the  heirs  produced  the  same  result  as 
though  they  had  entered  into  an  effective 
agreement  with  each  other  that  the  land 
should  be  held  in  accordance  with  the  terms 
of  the  wilL  Oral  evidence  was  introduced 
by  Frank  LesUe  to  the  effect  that  they  all 
understood  that  each  son  owned  an  undivid- 
ed one-fourth  interest,  subject  to  a  life  es- 
tate in  their  mother,  and  that  she  enjoyed 
all  the  rents  and  profits  until  her  death. 
.  On  August  2,  1904,  J.  F.  Leslie  (his  wife 
joining)  executed  to  bis  son  Frank  Leslie, 
for  a  recited  consideration  of  $1  and  love 
and  affection,  a  general  warranty  deed  in 
which  the  property  conveyed  was  thus  de- 
scribed: 

"Our  undivided  one-fourth  Interest  in  and  to 
the  east  one-half  of  section  thirty  (30),  in  town- 
ship twenty-two  (22)  south,  of  range  nine  (9) 
west  of  the  6th  P.  M.,  being  the  interest  arising 
under  the  will  of  Alexander  Leslie,  deceased,  the 
father  of  John  F.  LesUe." 

The  warranty  clause  contained  an  excep- 
tion as  to  the  life  interest  of  Elizabeth  Leslie. 
The  bank  sued  J.  F.  LesUe  July  21,  1901. 
Its  judgment  was  rendered  September  16, 
1904.  Elizabeth  Leslie  died  May  17,  1913, 
leaving  aU  her  property  in  equal  shares  to 
the  four  sons  already  referred  to.  The  ex- 
ecution levied  upon  the  real  estate  in-gues- 
tioD  was  issued  October  20,  1913. 

[1]  L  Frank  Leslie  maintains  that  hlS' 
grandmother,  having  acquiesced  in  and  re- 
ceived the  benefits  of  the  arrangement  by 
which  she  was  treated  as  owning  a  life  es- 
tate, was  estopped  to  assert  any  other  title, 
and  therefore  that  his  father  should  be  re- 
garded as  having  owned  a  one-fourth  Inter- 
est in  the  land  when  he  executed  the  deed. 
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No  donbt,  the  hdra  of  Alexander  Leslie 
could  hare  made  any  agreement  they  saw 
fit  as  to  the  disposition  of  the  property,  and, 
even  although  not  In  writing,  It  would  hare 
been  enforced  If  it  had  been  so  far  acted 
apon  as  to  take  It  out  of  the  statute  of 
frauds.  MeCullough  v.  Finley,  69  Kan.  705, 
T7  Pac.  696.  But  it  does  not  appear  that 
any  contract  was  made  The  mother  and  her 
sons  seem  to  have  acted  upon  the  assump- 
tion that  the  land  was  disposed  of  by  the 
will.  But  we  cannot  regard  the  acquiescence 
In  that  view  by  all  concerned,  un^er  a  com- 
mon mistake,-  and  the  Innocent  acceptance 
'  by  the  mother  of  the  temporary  fruits  of  the 
error,  even  for  a  period  extending  orer  many 
years,  as  accomplishing  by  estoppel  a  change 
in  the  equitable  title  to  the  property.  The 
mother's  election  to  take  under  the  will 
could  not  have  such  an  effect  That  was  a 
proi>er  proceeding  in  any  event,  having  no 
necessary  connection  with  this  land,  which 
was-  not  spedflcally  referred  to  by  the  testa- 
tor. 

[2]  2.  The  bank  contends  that  tlie  deed 
executed  by  J.  F.  Leslie  purported  to  convey 
only  the  Interest  arising  under  the  will,  and 
therefore  that  it  conreyed  nothing  at  all, 
since  no  title  whatever  was  derived  from 
that  source.  Considering  the  language  of 
the  deed  in  connection  with  the  undisputed 
facts  it  is  clear  that  the  grantor  Intended 
to  convey  all  the  Interest  he  had  in  the  prop- 
erty. He  supposed  it  to  be  an  undivided 
one-fourth,  subject  to  a  life  estate  in  his 
mother,  when,  in  fact,  it  was  a  present  right 
to  an  undivided  one-eighth;  he  supposed 
that  he  derived  what  title  he  had  from  the 
will,  when,  in  fact,  he  derived  it  from  the 
government  by  operation  of  law.  He  was 
mistaken  as  to  the  extent  and  as  to  the  ex- 
act source  of  his  title,  but  knew  in  a  general 
way  that  an  interest  In  the  land  came  to 
him  through  the  death  of  his  father.  Since 
he  obviously  intended  to  dispose  of  all  the 
Interest  he  had,  and  since  he  employed  words 
sufficient  to  convey  even  more,  the  deed 
should  be  Interpreted  as  conveying  that 
much.    13  Cyc.  656,  657;  8  R.  G  L.  1060. 

[3]  3.  Upon  the  death  of  his  mother  (May 
17,  1913)  J.  F.  Leslie  acquired  from  her  an 
additional  eighth  Interest  in  the  property. 
As  he  had  already  executed  a  warranty  deed 
to  his  son  for  a  quarter  interest,  this  newly 
acquired  title  doubtless  inured  to  the  benefit 
of  the  grantee.  Gen.  Stat  1900,  {  1656.  But 
in  the  meantime  the  bank  had  obtained  a 
judgment  against  him,  the  lien  of  which  at- 
tached to  his  interest  in  the  land  as  soon  as 
he  received  it  and  remained  an  incumbrance 
notwithstanding  the  immediate  vesting  of 
title  in  Frank  Leslie.  Bliss  v.  Brown,  78 
Kan.  467,  96  Pac.  945. 

[4]  4.  It  follows  that  the  bank  was  en 
titled  to  sell  upon  execution  an  undivided 
one-eighth  interest  in  the  land,  being  the  in- 


terest whidi  J.  F.  Leslie  acquired  nnder  his 
mother's  wllL  It  (daims,  tiowever,  the  right 
to  reach  also  the  other  eighth  interest,  which 
J.  F.  Leslie  derived  directly  from  the  gov- 
ernment, not  only  on  the  groond  already 
stated,  that  the  deed  passed  no  title,  but  also 
on  the  theory  that  it  was  made  in  fraud  of 
creditors.  No  showing  was  made,  however, 
that  J.  F.  Leslie  was  insolvent  when  it  was 
executed.  Moreover,  no  attack  having  been 
made  upon  It  for  more  than  nine  years  after 
the  judgment  was  rendered,  the  statute  of 
limitations  had  barred  an  action  to  set  it 
aside  on  the  ground  of  fraud.  Donaldson 
V.  Jacobltz,  67  Kan.  244,  72  Paa  846.  Frank 
Leslie  was  entitled  to  a  Judgment  enjoining 
the  sale  of  more  than  an  eighth  Interest  in  the 
land.  The  considerations  that  permit  the 
full  owner  of  a  tract  to  obtain  an  injunction 
against  its-  sale  aa  the  property  of  some  one 
else,  apply  with  equal  force  where  an  effort 
is  made  to  sell  upon  execution  an  Interest 
larger  than  may  rightfully  be  subjected  to 
the  payment  of  the  judgment. 

The  Judgment  will  be  modified  to  the  ex- 
tent Indicated,  and,  as  so  modified,  affirmed. 
All  the  Justices  concuirlnfr 


07  Ku.  lOS) 
HALL  ▼.  KANSAS  OTtT  TERRA  CXWTPA 
CO.  et  aL    (No.  19850.) 

(Supreme  0>nrt  of  Kansas.    Jan.  8,  1916.) 

(ByUabn*  by  the  Court.) 

1.  Gabrishment  ®s>51— Proceeds  or  Bdii.d- 

INO  C0NT&A.CT. 

Where  a  defendant  corporation  assigned  to 
a  bank  the  proceeds  of  a  contract  due  and  to 
become  due  for  furnishing  materials  and  labor 
to  a  building  contractor,  such  assignment  is 
valid  aa  against  a  garnishment  of  the  funds  in 
the  bands  of  the  building  contractor. 

[Ed.  Note. — For  other  cases,  see  Garnishment, 
Cent  Dig.  §§  74,  97-101 ;  Dec.  Dig.  «=»51.] 

2.  Chattel  Mobtoaoes  €=>S— Rkoistkatton 
— NECESsrry— Gabsibhuekt. 

Such  an  assi^ment  is  not  a  chattel  mort- 
gage requiring  registration  to  be  valid  against 
the  claim  of  another  creditor  proceeding  by 
writ  of  garnishment 

[Ed.  Note.— For  other  cases,  see  Chattel  Mort- 
gages, Cent  Dig.  §{  4-13,  16;  Dec.  Dig.  «=>5.]  ' 

Appeal  from  District  Omrt,  Montgomery 
County. 

Action  by  W.  G.  Hall  against  the  Kansas 
City  Terra  Cotta  Company,  wherein  the 
Southwest  National  Bank  of  Kansas  City, 
Mo.,  was  Impleaded.  From  a  Judgment  for 
plaintiff,  interpleader  appeals.  Reversed, 
with  directions  to  render  judgment  foi;  in- 
terpleader. 

ElUs,  Cook  &  Bamett,  of  Kansas  City,  Mo-, 
and  W.  E.  Ziegler,  of  C>>ffeyville,  for  appel- 
4  lant    A.  R.  Lamb  and  J.  H.  Keith,  both  of 
CoffeyviUe,  fOr  appellee. 


«=9For  otber  cases  see  same  topic  »aA  KBY-NUMBKR  in  aU  Key-Miuubered  OlswU  and  Iad*x«s 
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DAWSON,  J.  The  plaintiff,  W.  C.  Hall, 
commenced  this  action  on  October  12,  1912, 
against  the  Kansas  City  Terra  Gotta  Ck>m- 
pany  to  recover  on  the  defendant's  promis- 
sory note,  and  on  the  same  day  caused  gar- 
nishment proceedings  to  be  served  on  Albert 
Neville,  a  Coffeyvllle  contractor.  Neville,  the 
garnishee,  answered  and  alleged  that  on  Joly 
26,  1912,  be  had  entered  into  a  written  con- 
tract with  the  defendant,  the  Kansas  City 
Terra  Cotta  Company,  for  certain  materials 
to  be  delivered  to  him  at  Coffeyvllle  on  or 
before  September  20,  1912.  Other  allegations 
covered  failure  of  the  terra  cotta  company 
to  comply  in  full  with  Its  contract,  conse- 
quent damages  to  garnishee.  Including  freight 
bills  which  he  was  compelled  to  pay  for  the 
defendant,  etc.  He  also  pleaded  that  on  No- 
vember 16,  1912,  he  had  been  notified  by  the 
Southwest  National  Bank  of  Kansas  City 
that  the  claim  of  the  terra  cotta  company 
had  been  assigned  to  it  on  September  16,  1912, 
and  advising  him  that  all  the  proceeds  of  his 
contract  should  be  paid  to  the  bank.  He  also 
prayed  that  the  bank  should  be  impleaded 
and  required  to  set  up  Its  rights,  and  that  he 
be  protected. 

By  leave  of  court,  the  bank  filed  its  answer 
and  cross-petition,  and  by  agreement  of  par- 
ties, and  with  the  approval  of  the  court,  Nev- 
ille, the  garnishee,  was  permitted  to  pay 
Into  court  a  sum  of  money  and  was  discharg- 
ed. This  action  thereupon  proceeded  between 
the  plaintiff  and  the  Interpleading  bank. 

Incorporated  in  the  terms  of  the  terra  cot- 
ta company's  note  of  September  16,  1912,  to 
the  bank  was  the  following : 

"Having  dejpogited  with  said  bank  as  collat- 
eral security  (being  the  legal  holder)  for  the  pay- 
ment thereof,  and  also  for  all  other  present  or 
future  demands  or  claims  of  any  kind  of  tiie  said 
bank  against  the  undersigned,  due  or  not  due 
(give  brief  description  or  summary  of  collateral 
here),  sundry  contracts  which  the  makers  and 
indorsers  hereof  hereby  authorize  said  hank,  or 
its  president  or  cashier,  to  sell  without  notice 
at  public  or  private  sale  at  option  of  said  bank 
or  Its  assies  (and  with  the  right  to  said  bank 
or  its  assigns  to  be  the  purchaser  of  all  of  any 
part  of  said  collateral,  or  any  such  sale),  in 
case  of  nonperformance  of  the  promise,  applying 
the  net  proceeds  to  the  payment  of  the  note, 
including  interest,  and  accounting  for  the  sur- 
plus, if  any,  and  in  case  of  deficiency,  promise 
to  pay  said  bank,  or  its  order,  the  amount  there- 
of forthwith  after  such  sale,  with  interest  as 
provided  above ;  and  in  case  of  any  exchange  of, 
or  additions  to,  the  collaterals  above  named,  the 
provision  of  this  note  shall  extend  to  such  new 
or  additional  collaterals.  The  margin  of  col- 
laterals to  be  kept  satisfactory  to  said  bank,  or 
in  default  thereof,  the  note  to  become  due  and 
payable." 

The  instrument  purporting  to  assign  the 
Neville  contract  to  the  bank  professed  on  its 
face  to  be  an  "Assignment  of  Collateral,  Con- 
tracts for  Work  and  MateriaL"  In  sub- 
stance it  recited  that  the  terra  cotta  company 
was  a  customer  of  the  bank,  Indebted  to  It, 
and  contemplated  further  Indebtedness,  and 
to  secure  the  payment  thereof,  the  debtor  set 
over  to  the  bank  certain  items  Including  the 
Neville  contract,  and  continues  thus: 


"The  purpose  of  this  assignment  is  to  transfer 
to'  assignee  the  net  contract  price,  that  is  to 
say,  the  sums  due  and  to  accrue  upon  this  con- 
tract to  assignor  over  and  above  necessary  ex- 
penditures of  like  nature  at  the  point  of  con- 
struction— no  allowances  for  outlays  or  expendi- 
tures at  point  of  manufacture  to  be  made  ex- 
cept upon  written  consent  of  assignee. 

'To  avoid  embarrassment  to  business  of  as- 
signor and  to  relations  of  assignor  with  ccmtract- 
ing  parties,  assignor  is  hereby  made  agent  of  as- 
signee, to  receive  and  receipt  for  sums  due  and 
payable  and  to  become  due  and  payable  upon 
the  above  assigned  items ;  however,  same  to  be 
for  account  and  use  of  assignee,  and  all  sums  so 
collected  by  said  assignor  to  be  forthwith  turn- 
ed over  to  assignee  for  credit  in  pursuance  of 
the  purpose  above  stated.  Provided  however, 
that  this  agency  is  to  l)e  subjeot  to  revocation  by 
assignee,  and  right  of  accounting  at  any  and  all 
times  is  expressly  reserved." 

The  district  court  found  that  the  terra 
cotta  company  was  Indebted  to  the  bank,  and 
that  for  the  purpose  of  securing  the  same  and 
to  procure  a  further  loan  which  was  then 
made,  the  contract  between  Neville  and  the 
terra  cotta  company  was  assigned  and  deliv- 
ered to  the  bank  on  September  16, 1912 ;  that 
the  bauk  did  not  notify  Neville  until  about  a 
month  after  this  action  and  garnishment 
were  begun.  The  court's  Judgment,  In  part, 
proceeds  thus: 

"The  court  further  finds  that  said  assignment, 
taken  and  considered  in  connection  with  a  num- 
ber of  similar  .transactionB  between  the  said 
Terra  Gotta  Company  and  the  bank,  and  their 
method  of  doing  business  and  course  of  dealing, 
as  shown  by  the  evidence,  is  and  was  a  convey- 
ance intended  to  operate  as  a  mortgage  of  per- 
sonal property,  and  that  it  was  not  accompa- 
nied by  a  deUvery  to  the  bank  of  the  property, 
nor  was  it  followed  by  any  actual  or  continued 
change  of  possession/ <x(  the  property  covered  by 
the  conve:^ance.  The  court  further  finds  that 
neither  said  assignment  from  said  Terra  Cotta 
Company  to  said  bank,  nor  any  copy  thereof  was 
ever  filed  or  made  of  record  in  the  office  of  the 
register  of  deeds  of  Montgomery  county,  Kan., 
or  elsewhere,  and  tbat  the  said  assignment  is 
void  as  against  the  plaintiff,  W.  O.  Hall." 

From  this  Judgment  and  its  incidents  ^e 
bank  appeals. 

[1]  The  general  rule  is  that  garnishment, 
like  other  proceedings  in  invltum,  only  affects 
the  actual  property,  money,  credits,  and  ef- 
fects of  the  debtor  in  the  hands  of  the  gar- 
nishee, and  the  rule  relating  to  bona  fide 
holders  or  purchasers  without  notice  has  no 
application.  Investment  Co.  v.  Jones,  2  Kan. 
App.  638,  42  Pac.  935;  Bradley  v.  Byerley,  3 
Kan.  App.  3S7,  42  Pac  930;  Johnson  v. 
Brant,  38  Kan.  754, 17  Pac.  794 ;  Lumber  Co. 
V.  Trust  Co.,  54  Kan.  124,  87  Pac.  983 ;  Bank 
V.  Bank,  80  Kan.  205,  207,  101  Pac.  1005; 
Mason  v.  Saunders,  89  Kan.  300,  131  Pac 
562.    In  20  Cyc.  1012,  It  Is  said: 

"Where  the  principal  defendant  has  made  a 
valid  assignment  of  the  garnishee's  indebtedness, 
or  conveyance  of  the  property  in  his  possession 
belonging  to  such  defendant,  before  the  service 
of  the  summons  upon  tlte  garnishee,  the  latter 
cannot  be  charged  on  account  of  such  debt  or 
property. 

"The  alwve  rule  is  especially  applicable  to  bills 
of  exchange,  promiapory  notes,  and  other  evi- 
dences of  indebtedness,  and  where  such  paper  is 
assigned  or  transferred  in  good  faith  before  the 
drawer,  maker,  or  indorser  thereof  is  served  in 
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earnisbment  proceedinn  by  a  creditor  of  the 
payee,  or  of  tne  last  holder  thereof,  the  rights  of 
the  assignee  or  transferee  are  not  affected  by 
■uch  proceedings."    Page  1013. 

"In  the  absence  of  statutory  provision  "pre- 
scribing the  mbde  of  assignment,  no  particular 
mode  or  form  is  necessar;r  to  eSect  a  valid  a»- 
•ignment  of  property,  claims,  or  debts  so  as  to 
defeat  garnishment  proceedings  by. a  creditor  of 
the  assignor.  If  the  intent  of  the  parties  to  ef- 
fect an  asrignment  be  clearly  established,  that  is 
sufficient,  and  the  assignment  may  be  in  the 
form  of  an  agreement  or  order  or  any  other  in- 
strument which  the  parties  may  see  fit  to  use  for 
that  purpose.  •  •  •  The  rule  is  sometimes 
broadly  stated  that  an  assignment  is  not  com- 
plete so  as  to  defeat  proceedings  in  garnishment 
until  the  garnishee  is  notified  thereof;  however, 
this  rule  seems  to  be  subject  to  limitations; 
thus  as  between  assignor  and  assignee,  it  is  not 
necessary  to  the  validity  of  an  assignment  that 
the  garnishee  be  noti6ed  thereof;  and  the  as- 
■i^ment  wiU  likewise  be  complete  as  against 
creditors  of  the  assignor  instituting  garnishment 
proceedings  after  assignment  and  before  notice 
of  the  assignment  to  the  garnishee,  provided 
that  notice  of  the  assignment  be  given  to  the 
garnishee  in  time  to  permit  him  to  disclose  the 
assignment  in  his  answer  to  the  garnishee  pro- 
cess."   Pages  1018.  1017. 

.The  district  court  treated  the  assignment 
of  the  contract  between  the  terra  cotta  com- 
pany and  Neville  as  a  chattel  mortgage.  If 
it  were  treated  as  a  mortgage  of  the  contract, 
then  the  possession  of  the  contract  by  the 
bank  would  obviate  all  necessity  for  Its  regis- 
tration. Nothing  la  more  common  than  the 
advancement  of  funds  to  contractors  and 
manufftcturers,  and  while  banks  with  proper 
prudence  usually  take  more  tangible  security 
than  the  potentbil  and  possible  future  profits 
of  the  pending  contracts  of  the  borrowers, 
yet  there  la  no  Impropriety  in  taking  an  as- 
signment of  the  latter  also;  nor  doies  the 
statute  require  such  assignments  to  be  re- 
corded, 

When  the  borrower  thus  assigns  his  con- 
tract or  the  possible  profits  of  his  contract  In 
good  faith,  such  assignments  should  be  re- 
spected. Nor  can  a  later  garnishing  creditor 
justly  complain.  The  garnishment  process 
only  reaches  the  property,  assets,  and  cred- 
its of  the  debtor,  and  not  that  of  which  the 
debtor  was  formerly  the  owner,  nor  that 
which  he  has  lawfully  asslj^ned  to  a  third 
party. 

This  view  seems  to  be  amply  sustained  by 
the  authorities.  In  James  Clark  &  Ca  t. 
Wlss  &  Ballard,  34  Kan.  653,  666,  9  Pac.  281, 
283,  It  was  held  that: 

"A  debt  due  for  goods  sold  and  delivered,  and 
resting  for  evidence  on  a  book  account,  may  be 
assigned,  and  such  assignment  is  valid  If  made 
by  mere  delivery." 

In  the  case  at  bar,  the  debt  due  from  Nev- 
lUe  to  the  terra  cotta  company  for  goods 
sold  and  delivered  and  resting  for  evidence  on 
a  written  contract,  was  assigned  to  the  bank, 
and  such  assignment  must  likewise  be  valid 
though  made  only  by  mere  delivery  of  the 
contract 

In  Bank  ▼.  Bank,  80  Kan.  205,  207.  101 
Faa  1006, 1008,  it  was  said: 


"We  understand  that  when  personal  property 
is  pledged  the  pledgee  acquires  a  right  thereto 
which  is  superior  to  any  right  that  can  there- 
after be  given  by  the  pledgor  or  be  acquired  by 
a  subsequent  attachment  issued  in  an  action 
against  him.  22  A.  &  E.  Encyd.  of  L.  867,  868. 
and  notes;  Bank  v.  Harkness,  42  W.  Va.  156 
[24  S.  E.  548,  32  L.  R.  A.  408}.  The  assign- 
ment and  delivery  of  the  certificate  constitutes 
a  delivery  of  the  property  represented  thereby. 
22  A.  &  E.  Encycl.  of  L.  956.  In  the  second 
edition  of  Jones  on  Pledges  and  Collateral  Se- 
curity, 8  17,  it  is  said:  A  delivery  of  a  docu- 
ment of  title,  wtiich  serves  to  put  the  pledgee 
in  possession  of  the  goods,  is  equivalent  to  an 
actual  delivery  of  them.'  This  question  was  dis- 
cussed and  authorities  were  collected  in  the  case 
of  Bank  v.  Harkness,  42  W.  Va.  156  [24  S.  E. 
548,  32  L.  R.  A.  4081.  See,  also,  Continental 
Nat  Bank  v.  Eliot  Nat  Bank  (O.  C.)  7  Fed. 
369.  The  great  weight  of  authority  seems  to 
be  that  this  kind  of  delivery  is  sufficient  to  con- 
stitute a  pledge.  A  completed  pledge  has  the 
effect  of  depriving  the  pledi^r  of  all  control  over 
the  property,  as  far  as  the  interest  of  the  pledgee 
is  concerned.  He  can  neither  sell  nor  incumber 
it  so  as  to  dispose  of  or  impair  the  rights  of 
the  pledgee  therein.  It  seems  clear  that  what 
be  cannot  do  personally  cannot  be  done  by  a 
writ  of  attachment.  Generally,  the  rule  has 
been  that  an  attachment  takes  only  the  interest 
which  the  owner  has  when  the  writ  is  levied." 

The  latter  case  Is  also  pertinent  on  the 
question  of  the  necessity  for  registration  or 
other  notice.    It  was  said: 

"The  fact  that  the  attachment  creditor  acted 
in  good  faith  and  without  notice  of  the  pledge  ia 
not  important,  as  there  is  no  law  requiring 
pledges  to  be  recorded." 

It  Is  urged  that  the  assignment  of  this  con- 
tract was  only  part  of  a  larger  transaction 
In  which  the  terra  cotta  company  mortgaged 
Its  entire  plant  and  assets  to  the  bank,  and 
since  such  mortgage  was  unrecorded,  it  and 
all  Its  Incidents,  including  this  assignment. 
are  void  against  the  plalntUt  armed  with  a 
writ  of  garnishment  This  view  did  not  meet 
the  approval  of  this  court  in  Clark  t.  Wlss, 
supra,  where  the  assignee  of  the  book  ac- 
counts prevailed  agftlnst  the  garnisheeing 
creditor,  notwithstanding  the  defects  in  the 
mortgage  under  which  the  assignee  also 
claimed.  Again,  it  is  urged  that  under  the 
assignment  the  bank  was  only  to  receive 
whatever  net  profit  might  result  from  the 
Neville  contract  and  there  was  none  such  at 
the  time  of  the  assignment  consequently 
nothing  was  conveyed  to  the  tmnk.  To  this 
there  appears  to  be  two  answers:  (1)  Neville 
has  paid  a  sum  of  money  into  court,  which 
seems  to  settle  the  question  as  to  whether  he 
owed  the  terra  cotta  company.  (2)  The  In- 
struments trpm  the  terra  cotta  company 
which  we  have  set  out  above  do  not  Justify 
the  Interpretation  that  only  the  net  profits 
of  the  Neville  contract  were  assigned  to  the 
bank.    The  pertinent  clause  is: 

"The  purpose  of  this  assignment  is  to  transfer 
to  assignee  the  net  contract  price;  that  is  to 
say,  the  sums  due  and  to  accrue  upon  this  con- 
tract to  assignor  over  and  aliove  necessary  ex- 
penditures of  like  nature  at  the  point  of  con- 
struction—no allowances  for  outlays  or  expendi- 
tures at  point  of  manufacture  to  be  made  ex- 
cept upon  written  consent  of  assignee." 
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The  "point  of  constrnctlon"  was  Coffey- 
Tllle,  and  the  "point  of  manufacture"  was 
Kansas  City.  The  net  proceeds  thus  Includ- 
ed the  cost  of  manufacture,  so  that  the  as- 
signment fairly  read  covered  much  more 
than  mere  possible  net  profits.  It  virtually 
covered  the  value  of  the  goods  furnished,  less 
possible  charges  at  Coffeyvllle. 

[2]  This  bflngs  us  to  the  concluding  ques- 
tion, and.  Indeed,  to  the  only  question  which 
presents  any  serious  difficulty  in  this  case. 
We  have  said  that  if  this  oonveyanoe  were 
treated  as  a  chattel  mortgage,  the  physical 
possession  of  the  contract  by  the  bank  would 
obviate  the  necessity  of  its  registration.  The 
law  is.  equally  well  settled  that  if  it  were 
treated  as  a  pledge,  neither  registration  nor 
notloe  would  be  necessary  to  enforce  It ,  But 
the  aintellee  with  much  force  and  show  of 
antborlties  insists  that  the  appellant  cannot 
rely  on  these  settled  principles  because  the 
bank  did  not  have  exclusive  control  over  the 
contract  and  its  pertinent  incidents;  that 
the  bank  left  the  terra  cotta  comjAny  In  con- 
trol ;  that  the  bank  disavowed  any  responal- 
bility  to  carry  out  the  contract  assigned  to 
it ;  that  the  terra  cotta  company  afterwards 
dianged  and  reduced  the  contract  price  with 
Neville  without  the  knowledge  and  consent 
of  t^e  bank;  that  it  adopted  the  assignor  as 
its  agent  to  receive  and  receipt  for  sums  due 
and  to  become  due  under  the  contract,  requir- 
ing it  to  account  to  the  assignee  for  the 
moneys  thus  collected. 

Does  this  sitnatibn  create  any  distinction 
recognized  by  the  precedents?  As  a  chattel 
mortgage  it  undoubtedly  would  do  so,  for 
however  binding  such  a  mortgage  would  be 
between  the  parties,  It  would  not  affect  third 
parties  where  the  mortgage  was  not  record- 
ed and  the  mortgagee  was  not  in  exclusive 
possession.  Swlggett  v.  Dodson,  38  Kan.  702, 
17  Pac.  594;  Boot  &  Shoe  Ck).  v.  Ware,  47 
Kan.  483,  28  Pac.  159;  Gelser  v.  Murray, 
84  Kan.  460,  114  Pac.  1046.  The  same  neces- 
sity as  to  possession  applies  to  pledges ;  the 
pledges  must  secure  and  maintain  exdusive 
control  of  the  thing  pledged.  Baper  T.  Uar^ 
rlaon,  37  Kan.  243,  245,  15  Pac.  219;  Gray  v. 
Doty,  77  Kan.  446,  448,  94  Pac.  1008 ;  Atkin- 
son r.  Bush,  91  Kan.  860,  139  Pac.  393;  5 
R.  C  L.  887. 

But  in  our  opinion  the  assignment  was 
neither  a  chattel  mortgage  nor  a  pledge.  It 
was  simply  what  it  purported  to  be — an  as- 
signment of  a  sum  or  sums  of  money  due  and 
to  become  due.  There  was  nothing  about  the 
transaction  which  was  unusual  or  against 
public  policy.  This  general  subject  Is  one 
which  might  wdl  be  regulated  by  statute, 
but  so  far  it  has  been  left  free  to  develop  in 
the  nsnal  course  of  modem  business.  Came- 
ron, Hull  &  Co.  V.  Marvin,  26  Kan.  612  (Syl. 
pars.  4,  5);  Columbia  Finance  &  Trust  Co. 
V.  First  Nat  Bank,  116  Ky.  864,  76  S.  W. 
1S6;     Thayer   ▼.   Daniels,    113   Mass.    129; 


Wbittredge  t.  Sweetser,  189  Masa  45,  75  N. 
E.  222 ;  Mulr  v.  Schenck,  3  Hill  (N.  Y.)  228, 
38  Am.  Dec.  633;  NUes  v.  Mathusa,  162  N. 
X.  546,  57  N.  E.  184;  Central  Trust  Co.  v. 
West  India  Imp.  Ca.  169  N.  T.  814i  62  N.  B. 
387 ;  United  States  v.  Vaughan,  3  Bin.  (Pa.) 
3S4, 5  Am.  Dec.  375;  Downer  v.  South  Royal- 
ton  Bank,  Chamberlain  et  aL  Claimants,  89 
Vt  25 ;  Tingle,  Adm'r,  v.  Fisher,  20  W.  Va. 
497;  Bank  v.  Harkness,  42  W.  Va.  156,  24  S. 
B.  548,  32  Ia  R.  A.  408 ;   4  Cyc.  17,  20. 

We  do  not  think  the  fact  that  the  terra 
cotta  company  was  made  the  agent  of  the 
bank  to  collect  the  proceeds  of  the  contract 
can  affect  the  validity  of  the  assignment 
Neither  can  the  later  modification  of  the  con- 
tract by  remitting  $330  of  the  contract  price. 
That  deduction  in  plain  terms  recognised 
that  "this  money  is  subject  to  the  order  of 
the  court"  Recurring  to  the  proposition 
first  laid  down,  that  the  gamisheeing  credi- 
tor can  reach  only  the  priqterty  of  the  de- 
fendant in  the  hands  of  its  debtor,  the  plain- 
tiff could  not  reach  or  attach  that  which  had 
alrei^dy  passed  by  lawful  assignment  and 
this  necessitates  a  reversal  of  the  Judgment 
with  instructions  to  render  Judgment  for 
the  interpleader.  All  the  Justices  concur- 
ring. 

(«T  Kui.  8» 
YOUNG  V.  BUCK  et  aL    (No.  19794.)* 

(Supreme  Court  of  Kansas.    Jan.  8,  1916.) 
(Byttahut  by  the  Court.) 

1.  FBATJDtTLENT  CONVKYANCES  «=>259— PCTl- 
nON  BT  JUDQUKHT  CBKDnoBr-DXKUSBEB— 
LiAOHES. 

A  petition,  asking  that  lands  fraudulently 
conveyed  be  subjected  to  the  payment  of  a  judg- 
ment against  the  grantor,  la  not  rendered  de- 
murrable by  the  fact  that  It  shows  two  years 
and  eight  months  to  have  elapsed  between  the 
execution  of  the  deed  and  the  filing  of  the  peti- 
tion, where  it  contains  allegations  that  during 
all  tiiat  time  the  action  on  the  plaintiff's  origintU 
claim  was  pending,  although  no  reason  is  ^ven 
for  its  not  having  been  brought  to  an  earlier 
conclusion. 

[Ed.  Note. — For  other  cases,  see  Fraudulent 
Conveyances,  Cent  Dig.  If  756,  767,  764-768, 
769.  770;    Dec.  Dig.  <te5>269.] 

2.  FktATTnUUINT     CONVBTAITCES     ^=>24&—AX3f 

TiON— Lachxs— JunomtNi  CBBorroK. 

Where  the  original  demand  is  sued  upon  in 
due  time,  and  an  action  in  the  nature  of  a  cred- 
itor's bill  is  brought  promptly  upon  the  obtain- 
ing of  judgment,  the  plaintiff  is  not  to  be  de- 
nied refief  on  the  ground  that  be  failed  to  pros- 
ecute bis  case  with  due  diligence,  merely  because 
several  continuances  were  brought  about  by  his 
consent,  or  by  the  mistake,  or  even  misconduct 
of  his  attorney. 

[Ed.  Note. — For  other  cases,  see  Fraudulent 
Conveyances,  Cent  Dig.  {{  736-737;  Dec.  Dig. 
«S=»249.] 

Appeal  from  District  Court  Allen  County. 

Action  by  Rena  Buck  Young  against  L.  D. 
Buck  and  others.  Demurrers  to  the  iwtltlon 
were  sustained,  and  plaintiff  appeals.  Re- 
versed and  remanded,  with  directions. 


»ror  otaw  iHuiM  u*  wmd  topie  and  KBT-NUMBBR  Id  aU  Key-Numbered  Digests  sad  ladaxM 
*For  opinion  on  petition  tor  rehearing,  see  IM  Pac.  1010. 
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(97  Kin.  m 
L.  &  M.  UEROASTWE  CO.  t.  WIMBR.* 

(Mo.  1978&) 
(Supreme  Conrt  of  Kanjuu.    Jan.  8,  1910.) 

(ByUahua  by  tKe  Court.) 

1.  JUSTICXS  or  THS  PXACK  «=>147— APPEAlr— 
RlOHT. 

A  plaintiff  baa  a  right  to  appeal  from  a 
jadgment  rendered  in  its  favor  by  a  justice  of 
tbe  peace,  where  a  controversy  arises  as  to 
which  one  of  several  actions  was  tried,  and  the 
judgnient  rendered  is  not  satisfactoty  to  the 
plaintiff. 

[Ed.  Note. — ^For  other  cases,  see  Justices  of 
the  Pface,  Cent  Dig.  {§  493-501;  Dec.  Dig. 
«=5l47.] 

2.  Justices  or  the  Pjcaos  «=>169— Appbai/— 
Bono. 

An  appeal  bond  in  a  Justice  of  the  peace 
conrt  is  not  necessarily  void  because  it  fails  to 
follow  all  the  statutory  requirements,  and,  if 
defective,  a  proper  bond  may  be  filed  in  the  dis- 
trict court. 

[Ed.  Note. — ^For  other  cases,  see  Justices  of 
the  Peace,  Gent  Dig.  |i  644,  660-678;  Dec. 
Dig.  «=>169.] 

Appeal  from  District  Court,  Scott  County. 

Action  by  the  L.  &  M.  Mercantile  0>m- 
pany  against  O.  A.  Wlmer.  E*rom  Judgment 
for  plalntlfC,  defendant  appeals.    Affirmed. 

Lee  Monroe,  of  Topeka,  and  R.  D.  Arm- 
strong, of  Scott  C!lty,  for  appellant  H.  A. 
Russell,  of  Scott  City,  for  appellee. 

MARSHALL,  J.  This  la  an  appeal  by  the 
defendant  from  an  order  of  the  district  court 
denying  the  defendant's  motion  to  dismiss 
the  plaintiff's  appeal  from  a  Jadgment  of  a 
Justice  of  the  peace,  and  from  an  order  of 
the  district  court  dismissing  the  action  npon 
the  application  of  the  plaintiff. 

The  plaintiff  filed  five  actions  at  the  same 
time  in  a  Justice  of  the  peace  court,  each  for 
a  monthly  installmoit  of  interest  due  on 
a  note.  Trial  was  had  before  the  Justice  of 
the  peace  in  one  action,  resulting  in  Judg- 
ment in  favor  of  the  plaintiff.  A  controversy 
then  arose  as  to  the  action  that  was  tried. 
On  the  same  day,  after  Judgment  was  ren- 
dered, the  plaintiff  filed  its  motion  to  dismiss 
the  action  and  afterward  filed  a  motion  for 
a  new  trial.  These  were  heard  and  both  de- 
nied. The  defendant  then  filed  a  bond  for 
stay  of  execution.  The  plaintiff  filed  an  ap- 
peal bond,  which  was  approved  by  the  Justice 
of  the  peace.  This  bond  was  in  statutory 
form,  except  that  it  did  not  run  to  the  de- 
fendant or  any  other  person,  and  provided 
only  for  satisfaction  of  such  Judgment  for 
costs  as  might  be  rendered  against  the  plain- 
tiff. The  papers  were  then  transmitted  to 
the  district  court  There  the  plaintiff  tender- 
ed a  new  and  sufficient  appeal  bond.  The 
plaintiff  moved  to  dismiss  the  action.  The 
defendant  moved  to  dismiss  the  appeal.  The 
court  dismissed  the  action  and  denied  the  de- 
fendant's motion  to  dismiss  the  appeal. 

[1]  1.  The  defendant  argues  that  because 
the  plaintiff  recovered  the  Judgment  asked 


for  by  it  in  its  bill  of  particulars,  it  has  no 
right  to  appeal  trom  the  Judgment  of  th« 
Justice  of  the  peace.  The  plaintUTs  answer 
to  this  is  that  the  Judgment  was  rendered  in 
an  action  not  tried;  that  the  plaintiff  intro- 
duced evidence  in  one  action,  and  the  Justice 
of  the  peace  considered  that  evidence,  and  en- 
tered Judgment  in  another  action,  one  not  on 
trial,  for  an  amount  $7.60  less  than  was  ask- 
ed for  in  the  action  tried,  but  being  the 
amout  due  in  the  action  In  which  the  Judg- 
ment was  rendered;  and  that  no  Judgment 
was  rendered  in  the  action  the  plaintiff  tried. 
After  the  Judgment  was  rendered  the  plain- 
tiff asked  the  Justice  first  to  dismiss  the  ac- 
tion, and  later  to  grant  a  new  triaL  This 
he  refused  to  do.  The  statute  providing  for 
an  appeal  reads: 

"In  all  cases  not  otherwise  specially  provided 
for  br  law,  either  party  may  appeal  from  the 
final  Jadgment  of  any  justice  of  the  peace  to  the 
district  court  of  the  county  where  the  jadgment 
was  rendered."  Geo.  Stat  1909,  i  8487  (Civ. 
Code,  8  120). 

This  statute  i^ces  no  restriction  on  the 
right  to  appeal.  Blther  party  may  appeal  if 
he  so  desires.  Tlie  plaihtiff  was  not  satis- 
fied with  the  Judgment  rendered  in  its  favor. 
It  had  a  right  to  appeal 

[2]  2.  Another  argument  of  the  deCendant 
ds  that  the  appeal  bond  was  void,  and  for 
that  reason  no  appeal  was  taken,  and  the 
court  did  -not  Iiave  Jurisdiction  of  the  cause. 
We  do  not  agree  with  the  defendant  The 
appeal  bond  was  defective,  but  it  was  not 
void.  A  new  appeal  bond  could  Iiave  been 
given  that  would  have  complied  with  the 
statute  and  have  fully  protected  the  defend- 
ant McClelland  Bros.  v.  Allison,  34  Kan. 
155,  8  Pac.  239;  C.,  K.  &  W.  Rid.  Ooi  v. 
Town-Site  Ca*.  42  Kan.  97,  104,  21  Pac.  1112; 
St  L.,  EL  &  S.  Vr.  Ry.  Co.  t.  Morse,  00  Kan. 
99,  106,  81  Paa  676;  Ottawa  v.  Johnson,  73 
Kan.  165,  84  Pac.  749,  9  Ann.  Gas.  707;  El- 
liott T.  Bellevue,  82  Kan.  78,  80,  107  Pac.  794. 
The  appeal  bond  was  sufficient  to  give  the 
district  court  Jurisdiction.  That  conrt  could 
have  compelled  the  plaintiff  to  give  a  new 
bond  or  could  have  dismissed  the  aiveal  up- 
on failure  of  the  plaintiff  so  to  da 

The  Judgment  is  affirmed.  All  the  JnsticeB 
concurring. 

Q7  Kan.  85) 
McCtTE  T.  HOPE.    (No.  19840.) 
(Supreme  CV>nrt  of  Kansas.    Jan.  8,  191(1.) 
(ByUabu*  ty  ttM  Court.) 

Acootmr  SrAten  e=*8,  12  —  LnfrrATZoif  or 
Actions  «=>37—FBAtTD  — Right  to  Opxn 
Account— BviDBNCB  or  CoaaEcxNESs. 
Two  parties  who  owned  the  stock  of  a  cor- 
poration agreed  that  one  of  them  should  par- 
chase  the  stock  and  interest  of  the  other  for  a 
certain  price,  the  purchaser  to  pay  the  outstand- 
ing liabilities  of  ue  company,  and  a  settlement 
between  them  was  effected  on  the  basis  of  an  ac- 
count stated,  which  purported  to  contain  a  com- 
plete list  of  all  of  the  assets  and  liabilities  of 
ue  company,  and  was  a  part  of  their  written 
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agret^ment  In  an  action  subsequently  brongbt 
by  the  parchaser  be  alleged  that  the  aocotmt 
stated  was  incorrect,  in  t&at  it  omitted  certain 
specified  liabilities  of  the  company  of  which  be 
bad  no  knowledge,  and  which  be  nas  been  com- 
pelled to  pay;  that  the  account  was  not  only 
incorrect,  out  it  wag  fraudulently  made  so  by 
the  seller.  H^d,  that  the  action  is  one  to  re- 
open the  accoont  and  settlement  and  remake  it 
in  accordance  with  the  agreement  of  the  parties ; 
that  snch  an  aeconnt  stated  is  only  prima  fade 
evidence  of  its  correctness ;  that  it  may  be  open- 
ed np  for  mistake  or  fraud ;  that  the  arerments 
of  fraud  of  the  seller  as  stated  in  the  petition 
were  pertinent  and  proper;  and  that  the  ac- 
tion pleaded  is  not  to  be  regarded  as  one  for  re- 
lief on  the  ground  of  fraud,  and  therefore  is  not 
iiarred  by  the  two-year  statute  of  limitation. 

rEd.  Note.— For  other  cases,  see  Account  Stat- 
ed. Cent  Dig.  $f  50-66,  7S-76;  Dec  Dig.  «=» 
«.  12;  liimitation  of  Actions,  Cent  Dig.  U 
182-186,  477;  Dec.  Dig.  <8=»37.] 

A.ppea.1  from  District  Court,  Flnaey  County. 

Action  by  B.  M.  McCoe  against  J.  W.  Hopa 
From  adverse  rulings  on  motions  to  strike 
and  demnrrer  to  plalntUTs  petition,  he  ap- 
peals.   Beversed  tn  part  and  afSrmed  In  part 

F.  Dnmont  Smltb,  of  Hatcbkison,  for  ap- 
pellant Wm.  Easton  Hutchison  and  C.  E. 
Tance^  both  of  Garden  Citar,  for  appellee. 


JOHNSTON,  a  3.  Plaintiff  and  defend- 
ant, who  were  each  the  owners  of  one-balf  of 
the  capital  stock  of  the  Garden  City  Land  & 
Immigration  Company,  In  November,  1910, 
entered  into  a  written  contract  whereby  de- 
fendant was  to  transfer  to  plaintiff  his  stock 
in  said  corporation  in  consideration  of  which 
plaintiff  was  to  cause  the  corporation  to  con- 
vey certain  properties  and  securities  to  de- 
fendant, and  assume  and  pay  all  debts  and 
obligations  of  the  corporation  and  relieve 
the  defendant  from  any  liability  on  account 
thereof.  Attached  to  the  contract  was  a 
statement  of  the  .condition  of  the  company, 
with  a  guaranty  that  the  same  was  correct 
"errors  and  omissions  excepted."  This  ac- 
tion for  the  sum  of  $5,557.49  was  brought 
by  plaintiff  In  the  year  1914,  who  alleged  In 
his  itetitlon  that  soon  after  the  transaction 
above  mentioned  it  was  discovered  that  at 
the  time  of  the  exchange  of  property  the 
corporation  owed  certain  obligations,  total- 
ing $2,114.98,  a  half  of  which  was  claimed 
and  sued  for  in  plaintiff's  action;  that  these 
obligations  were  not  shown  upon  the  state- 
ment, and  that  the  defendant,  conniving  with 
the  bookkeeper  of  the  corporation,  one  Chan. 
B.  Campbell,  had  concealed  the  ezlstente  of 
these  obligations.  As  a  second  cause  of  ac- 
tion, plainttff  alleged  that  at  the  time  of  the 
transaction  mentioned,  defendant  had  In  his 
possession  $4,500  of  the  corporate  funds,  the 
existence  of  which  fact  he  also  concealed. 
The  court  sustained  a  motion  made  by  de- 
fendant to  strike  out  all  allegations  of  fraud, 
and  also  sustained  a  demurrer  as  to  the  first 
count  of  plalntifTs  amended  petition,  but 
«vemi)*d  the  same  as  to  the  second  count 


Upon  these  rulings  plaintiff  brings  the  case 
here. 

It  is  contended  by  defendant  that  the  parts 
stricken  out  of  plaintiff's  petition  were  Im- 
material for  the  reasoa  that  the  petition 
showed  upon  Its  face  that  the  action  was  one 
for  relief  upon  the  ground  of  fraud,  and,  be- 
ing brought  more  than  two  years  from  the 
time  the  fraud  was  alleged  to  have  been  dis- 
covered, ft  did  not  state  a  cause  of  action. 
Defendant  also  complains  that  the  court 
should  have  sustained  his  demurrer  as  to  the 
second  count  of  plaintiff's  petition.  The  ac- 
tion is  based  on  the  account  stated,  which 
formed  a  part  of  the  written  agreement  This 
account  purported  to  contain  an  Itemized  list 
of  all  the  assets  and  liabilities  of'  the  com- 
IMiny.  The  account  is  an  acknowledgment  of 
the  statements  made  therein  as  well  as  of  li- 
ability, but  it  is  only  prima  fade  evidence 
of  its  correctness.  It  may  be  opened  up  for 
mistake  or  fraud  and  corrected  within  a  rea- 
sonable tima  Clark  y.  Marbourg,  S3  Kan. 
471,  6  Paa  548;  Schmoker  v.  Miller,  89  Kan. 
594,  132  Pac.  158;  1  Cyc.  4!il.  It  is  aUeged 
that  the  account  In  question  is  not  only  In- 
correct In  that  a  number  of  liabilities  of  the 
company,  which  the  plaintiff  has  since  been 
compelled  to  pay,  were  omitted,  but  that  this 
was  done  through  the  connivance  and  fraud 
of  the  defendant  Fraud  being  one  of  the 
grounds  for  opening  and  correcting  the  ac- 
count, the  allegations  that  the  settlement 
and  accounting  were  fraudulently  done  were 
pertinent  and  proper,  and  the  ruling  striking 
out  the  averments  as  to  the  fraud  of  the  de- 
fendant cannot  therefore  be  sustained.  That 
the  account  is  open  to  correction 'Is  shown 
further  by  a  provision  of  the  agreement  made 
between  the  parties.  In  it  Is  a  statement 
that  the  account  is  correct  "errors  and  omis- 
sions excepted,"  and  therefore  on  its  face  it 
does  not    purport  to  be  a  finality. 

It  is  Insisted  by  the  defendant  that  the 
case  should  be  treated  as  an  action  for  re- 
lief on  the  ground  of  fraud,  and  that,  so 
considered,  it  was  barred  after  two  years 
from  the  time  It  accrued..  It  Is  rather  an 
action  to  open  up  an  account  and  settlement 
between  the  parties,  to  make  a  new  settle- 
ment, and  to  adjust  the  rights  of  the  parties 
under  their  written  agreement  The  mere 
fact  that  mistakes  occurred,  or  that  there 
was  deception  practiced  in  the  settlement 
sought  to  be  set  aside  so  that  a  new  settle- 
ment may  be  made,  does  not  make  the  action 
one  for  reUef  on  the  ground  of  fraud.  It  Is 
still  an  accounting  under  the  written  agree- 
ment, and  does  not  fall  within  the  two-year 
statute  of  limitations. 

The  decision  of  the  trial  court  striking  out 
of  the  petition  the  averments  of  fraud,  as 
well  as  the  one  sustaining  a  demurrer  to  the 
first  count  of  the  petition,  is  reversed,  and 
the  decision  overruling  the  demurrer  to  the 
second  count  of  the  petition  is  affirmed.  All 
the  Justices  concurring. 
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(97  Kan.  74) 

ROXJTH  T.   WEAKLEY.     (No.   19830.) 
(Sapreme  Cenrt  of  Kansas.    Jan.  8,  1916.) 

(Byllahua  by  the  Court.) 

1.  MUNICIFAI,        COBFOBATIONS         €=706        — 
SlRKETa— AirTOMOBIUffi     ACCIDEWIV- CONTBIB- 

Tnt)BT  Neouoknce — Qttkstion  fob  Jubt. 
In  an  action  against  the  owner  of  an  aa- 
tomobile,  which  collided  with  and  killed-  a  ^rl 
8^  years  of  age,  who  had  suddenly  left  the  side- 
walk and  run  diagonally  out  into  the  street, 
without  looking  ahead  of  her,  being  pursued  by 
two  other  girls,  of  whom  she  was  slightly  afraid, 
contributory  negligence  on  her  part  is  not  es- 
tablished as  a  matter  of  law  by  a  finding  that 
she  knew  conduct  of  this  kind  to  be  dangerous. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  1 1518 ;  Dec.  Dig.  «=> 
706.] 

2.  MnWICIPAI,       COBFOBi.TIONS       «=5»706        — 

Stbeets  —  AuTOUOBiLX  Accident  —  Plbad- 

IMO — NEOLIOENOE— ^UESnON    FOB    JUBY. 

The  petition  held  to  allege  negligence  on 
the  part  of  the  defendant  and  the  evidence  to 
support  the  charge. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {  1618;  Dec.  Dig.  <S=> 
706.1 

Appeal  from  District  Court,  Wyandotte 
County. 

Action  by  Winnie  Routh  against  J.  3. 
Weakliey.  From  Judgment  tor  plaintiff,  de- 
fendant appeals.    Affirmed. 

James  F.  Getty,  of  Kansas  City,  for  ap- 
pellant U  O.  Carter,  of  Kansas  City,  for 
appellee. 

MASON,  J.  A  girl  8^  years  old  ran  di- 
agonally out  from  the  sidewalk  Into  a  mnch- 
traveled  dty  street,  and  was  struck  and  kill- 
ed by  an  automobile.  Her  mother  brought 
an  action  against  the  owner,  and  recovered 
a  Judgment,  from  which  he  appeals. 

[1]  1.  A  reversal  is  asked  principally  on 
the  ground  that  the  undisputed  facts  and  the 
special  findings  establish  such  contributory 
negligence  on  the  part  of  the  decedent  as 
to  preclude  a  recovery.  The  Jury  found  that 
she  had  been  accustomed  to  passing  the  place 
of  the  accident  on  her  way  to  and  from 
school;  that  she  knew  that  the  street  was 
there  greatly  used  by  automobiles  and  other 
vehicles';  that  she  knew  it  was  dangerous 
to  run  diagonally  from  the  sidewalk  out  into 
the  portion  of  the  street  traveled  by  vehicles 
without  looking  ahead  of  her ;  and  that 
Just  prior  to  being  run  over,  and  while  look- 
ing behind  her,  she  suddenly  and  quickly 
turned  off  from  the  walk  and  ran  toward 
and  in  front  of  the  automobile.  Based  on  the 
rule  that  her  age  Is  of  Importance  only  as 
an  indication  of  her  mental  capacity,  the 
argument  is  made  that,  since  It  was  estab- 
lished that  she  knew  it  was  dangerous  to 
run  out  into  the  street  without  looking  ahead 
of  her,  and  that  she  did  this  very  thing,  the 
conclusion  is  unavoidable  that  she  failed  to 
exercise  ordinary  care,  according  to  the  stan- 
dard applicable  to  the  case.    T&e  fault  of 


this  reasoning  i»  that  it  loses  sight  of  the 
fact  that,  to  be  chargeable  with  contributory 
negligence,  she  must  have  bad  .the  capacity, 
not  only  to  know  the  danger  ordinarily  in- 
volved in  the  conduct  mentioned,  but  to  real- 
ize and  appreciate  the  risk  under  the  dr^ 
cumstances  In  which  she  was  placed,  and  to 
exercise  the  Judgment  and  discretion  neces- 
sary to  avoid  it  Evidence  was  given  that 
there  had  been  a  disagreement  between  her 
and  two  other  girls,  that  they  ran  after  ber, 
and  that  she  was  a  little  bit  afraid,  and  ran 
away  from  them.  Whether  in  this  situation 
she  used  the  care  reasonably  to  be  expected 
of  a  child  of  her  age,  intelligence,  and  ex- 
perience wast  a  fair  question  for  the  Jury. 
She  may  have  known  as  an  abstract  prop- 
osition that  there  was  danger  in  being  upon 
the  traveled  part  of  the  street  without  watch- 
ing where  she  was  going,  but  have  lacked 
the  discretion  to  keep  this  in  mind  while 
seeking  to  escape  from  the  children  who  were 
pursuing  her.  It  has  been  held  in  other 
states  that  even  a  very  young  child  who 
crosses  a  street  car  track  without  looking 
for  an  approa(±ing  car,  or  who  on  seeing 
It  attempts  to  cross  in  front  of  it,  may  be 
held  guilty  of  contributory  negligence  as  a 
matter  of  law.  Poland  t.  Union  Railroad 
Company,  26  ft.  I.  215,  68  AtL  653,  and  cases 
there  cited.  Here,  however,  there  Is  room  for 
the  Inference  that  the  decedent's  conduct  was 
affected  by  her  fright;  that  panic  over  an 
imaginary  danger  made  ber  forg^etfnl  of  a 
real  one.  In  any  event  the  result  is  con- 
trolled by  a  recent  decision  of  our  own.  Rat- 
cliffe  V.  Spelth,  95  Kan.  823,  149  Pac.  740. 
Differences  between  the  facts  of  that  case  and 
of  this  are  pointed  out  by  the  defendant, 
but  they  are  important  only  as  affecting  his 
conduct.  Upon  the  question  of  contributory 
negligence  the  two  cases  are  substantially 
paralleL  There  a  girl  13  years  of  age  col- 
lided with  an  automobile  while  she  was  run- 
ning diagonally  across  a  street  and  looking 
in  the  opposite  direction,  toward  some  boys 
who  were  throwing  Osage  apples  at  ber. 
True,  in  the  present  case  there  Is  a  specific 
finding  that  the  decedent  knew  it  was  dan- 
gerous to  run  out  upon  the  street  without 
looking  ahead  of  her.  But  In  the  other  it 
was  said  of  the  injured  girl  that: 

"She  was  sufficiently  mature  to  onderatand 
the  peril  of  stepping  in  front  of  an  automobile 
even  when  running  at  a  rate  of  from  six  to 
eight  miles  an  hour." 

[2]  2.  The  defendant  maintains  that  a 
peremptory  Instruction  in  his  favor  should 
have  been  given  on  the  ground  that  the  peti- 
tion made  no  charge  of  ordinary  negligence, 
but  only  of  wantonness,  of  which  there  was 
no  evidence,  and  also  that,  considered  as  a 
whole,  the  evidence  in  beh&lf  of  the  plaintiff 
showed  conclusively  that  there  was  no  neg- 
ligence in  operating  the  automobile.  The 
petition  characterized  the  defendant's  con- 
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dnct  as  reckless,  bat  It  alleged  spedflcally 
Uiat  he  was  negligent  In  driving  his  machine 
at  a  high,  dangerous,  and  excessive  rate  of 
speed,  and  thereby  presented  the  Istme  of  or- 
dinary negligence.  Several  of  the  plalntUTs 
witnesses  testified  that,  in  their  Judgment, 
the  car  was  going  over  30  miles  an  hour. 
Others  gave  testimony  tending  to  Impeach 
the  accuracy  of  these  estimates,  but  the  net 
effect  of  all  this  evidence  was  for  the  jury. 
The  Judgment  is  affirmed.  All  the  Justices 
concurring. 


(97  Kan.  9«  , 

ARMENT  et  al  vi  DOPGE  CITT  et  aL 

(No.  19845.) 

(Supreme  Court  of  Kansas.     Jan.  8,  1916.) 

fSyllabut  iy  the  Court.) 

1.  Appkabancb  #s»19*-Oenesai.  Apfeabahce 
— OppoernoN  to  Injunction. 

Defendants  appearing  by  counsel  to  resist 
the  grandne  of  a  temporary  injunction  are  in 
court  for  aU  purposes  without  the  issuance  of 
summons. 

[Ed.  Note.— For  other  cases,  see  Appearance, 
Cent.  Dig.  §S  79-82,  84-90;  Dec.  Dig.)®=>19.] 

2.  Municipal  Corporations  <e=»513— Paviko 
Assessment — Defense — Limitations. 

The  defense  to  an  assessment  for  paving 
tliat  it  was  really  for  a  storm  sewer  la  cut  off 
by  the  30-day  statute  of  limitations.  Laws 
1913.  &  112,  f  1. 

[Ed.  Note. — ^For  other  cases,  see  Municipal 
Corporations,  Cent  Die.  §§  1188-1193,  Mifc- 
1206;   Dec.  Dig.  «=>5]3.] 

Aiipeal  from  District  Court,  Ford  County. 

Action  by  J.  A  Arment  and  others  against 
Dodge  City,  Kan.,  and  others.  From  a  Judg- 
ment for  defendants,  plaintiffs  appeal.  Af- 
flrmed  in  part,  and  reversed  In  part,  and  re- 
manded. 

F.  Dumont  Smith,  of  Hutchinson,  for  ap- 
pellants. W.  Karl  MUler,  of  Dodge  City,  for 
appellees. 

WEST,  J.  Tbe  plaintiff  sued  the  city  and 
Its  commissioners  to  enjoin  tbe  paving  of  a 
certain  street  The  defendants  In  response 
to  a  notice  appeared  by  counsel,  and  snccess- 
fnlly  resisted  tbe  granting  of  a  temporary  in- 
junction. No  summons  was  issued. '  It  was 
averred,  among  other  things,  that  the  defend- 
ants had  entered  Into  a  contract  for  the  pav- 
ing, and  had  appointed  appraisers  who  were 
appraising  all  the  lands  In  the  paving  dis- 
trict, instead  of  tbe  abutting  property,  which 
alone  would  be  liable;  that  the  resolution  de- 
claring the  necessity  of  tbe  work  bad  not 
been  published  as  required  by  law.  All  this 
was  before  the  passage  of  any  ordinance  as- 
certaining the  amount  of  tbe  assessments. 
More  than  30  days  after  tbe  passage  of  such 
ordinance  the  plaintiffs  filed  an  amended  and 
supplemental  petition,  and  summons  was  is- 
sued and  served  on  the  defendants,  who 
moved  to  strike  from  this  pleading  the  words 
"amended  and  supplemental"  because  no  sum- 
mons bad  been  issued  upon  the  original  peti- 


tion, which  motion  was  sustained.  The  de- 
fendants then  answered,  denying  the  plain- 
tiffs'  allegations,  and  pleading  the  30-day 
statute  of  limitations  (Laws  1913,  ch.  112,  { 
1).  An  agreed  statement  of  facts  was  pre- 
sented which  contained  tbe  admission  that 
the  resolution  declaring  tbe  necessity  of  the 
work  had  not  been  published  as  required  by 
law,  and  tbat  the  ordinance  ascertaining  the 
amount  of  the  assessment  was  not  published 
until  nearly  2  months  after  the  date  when  tbe 
defendants  appeared  in  response  to  the  mo- 
tion and  resisted  the  granting  of  the  tem- 
porary Injunction.  The  cause  came  on  for 
hearing  "upon  the  legal  questions  involved 
therein,"  and  during  the  progress  of  the  hear- 
ing the  trial  court  made  tbe  following,  among 
other,  statements: 

"Nothing  shown  here  tbat  indicates  the  city 
did  not  have  authority  to  act,  authority  '  to 
adopt  the  ordinance  and  provide  for  the  pav- 
ing, and  to  assess  the  cost  of  it  against  the  prop- 
erty. Now,  it  may  be  that  they  made  a  mistake 
and  assessed  it  against  property  to  the  center  of 
the  block  when  they  should  have  assessed  it  only 
against  the  abutting  property  owners.  It  may 
be,  but  is  that  such  a  question  now  that  can 
be  raised  at  this  time  as  to  the  30-day  limita- 
tion? I  question  it  very  much,  gentlemen. 
*  *  *  It  may  be  they  made  a  mistake  in 
where  they  ought  to  have  collected  the  money,' 
but  was  it  not  the  intention  of  the  Legislature 
to  provide  this  3()-day  provision  to  cover  just 
such  cases  as  this?  If  a  party  was  wrongfully 
assessed  and  he  ought  not  to  have  been  assessed, 
should  he  not  have  come  in  within  30  days,  so 
that  the  city  may  change  the  assessment  and 
repeal  their  orders  to  pass  new  ones  and  fix  the 
costs  where  they  ought  to  be?  Is  not  that  the 
real  purpose,  rather  than  permit  people  to  come 
in  a  year  and  a  half  later,  perhaps,  when  tbe 
property  is  being  sold  for  taxes,  and  then  ob- 
ject? I  think  that  is  the  fair  way  to  look  at 
the  matter." 

Again: 

"It  is  needless  for  the  court  to  say  further 
that  the  amendment  to  the  petition  made  upon 
March  19th  and  the  snmmons  issued  at  tiiat 
time  will  not  date  back  to  the  time  when  the  pe- 
tition was  first  filed,  September  19,  1913,  and 
that  the  case  as  now  presented  to  the  court  can- 
not be  deemed  to  date  back  any  further  than 
March  27,  1914,  which  was  the  date  of  tbe 
amendment  or  the  filing  of  the  supplemental 
petition,  so  called.    •    *    •" 

Two  points  are  presented  by  the  appeal: 
The  effect  of  the  appearance  by  the  defend- 
ants ;  and  tbe  right  to  raise  by  supplemental 
pleading  after  the  30-day  period  had  expired 
the  question  that  tbe  improvement,  instead 
of  being  a  pavement  of  the  usual  convex  kind, 
was  In  reality  a  storm  sewer  or  a  concave 
pavement  of  a  street  through  a  low  part  of 
the  dty  for  general  dty  drainage  purposes. 
Tbe  defendants  have  filed  no  brief. 

[1,2]  When  tbe  original  petition  was  filed, 
and  the  notice  served  upon  tbe  defendants, 
and  they  appeared  by  counsel  without  at- 
tempting in  any  way  to  limit  their  appear- 
ance, they  were  In  court  for  all  purposes. 
It  was  heedless  to  Issue  a  summons  to  bring 
them  into  court  because  they  were  already  In. 
Hanson  v.  Hanson,  86  Kan.  622, 122  Pac.  100 : 
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Woodhonse  v.  liftnd  ft  Cattle  Co.,  01  Kan.  823, 
139  Pac.  356.  Therefore  the  cause  of  action, 
if  any,  stated  In  the  original  petition  was  one 
whlcb  existed,  not  only  before  the  expiration, 
but  before  the  beginning  of  the  30-clay  period, 
and  was  entitled  to  conslderatloa  by  the 
court 

It  is  argued  that,  if  the  improvement  was 
for  the  purpose  of  draining  a  large  section 
of  the  city  the  expense  should  bare  been 
charged  to  the  city,  and  not  to  the  abutting 
owners,  and  that  such  owners  nflgbt  not  have 
consented  to  the  destruction  of  their  street 
by  changing  it  Into  a  sewer  for  the  benefit 
of  people  who  paid  no.taxes  upon  such  street, 
and  that  such  extraordinary  result  could  not 
have  been  foreseen  within  30  days  from  the 
time  the'  amount  of  the  assessments  was  as- 
certained. The  court,  however,  following 
Gardner  T..Glty  of  Leavenworth,  94  Kan.  609, 
146  Pac  1000,  and  cases  there  dted,  holds 
that  with  the  expiration  of  the  statutory  pe- 
riod this  defense  to  the  assessment  was  cut 
off. 

The  Judgment  as  to  the  amended  and  sup- 
plemental petition  is  sustained.  'The  judg- 
ment as  to  the  original  petition  Is  reversed, 
and  the  cause  is  remanded  for  further 
proceedings  In  accordance  herewith.  All  the 
Justices  concurrlns. 

(97  Kan.  13)  ' 

BRADY  V.  FARMERS'  CO-OP.  CRBAMERT 

&  SUPPLT  CO.    (No.  19775.)* 

(Supreme  Court  of  Kansas.    Jan.  8,  1916.) 

(SyUalut  by  tft«  Vourt.) 

Pbincifal  and  Agent  €=382,  89— Trial  ®=> 
404 — Oenebal  Findino — ^Agency  Contract 
—OoNSTRuonoN— Commissions. 

The  biUs  of  particulars  of  plaintiff  and  de- 
fendant, their  written  contracts,  and  the  evi- 
dence examined ;  and  no  error  perceived  in  over- 
raling  plaintiff's  demurrer  to  defendant's  evi- 
dence, nor  in  the  judgment  in  defendant's  favor. 
[Bd.  Note. — For  other  cases,  see  Principal  and 
Agent,  Gent.  Dig.  Sj  216-219.  229-230 :  Dec. 
Dig.  <g=>82,  89;  Tril,  Cent.  Dig.  §1  957-962; 
Dec.  Dig.  <8=>404.] 

Appeal  from  District  Court,  Morris  County. 

Action  by  J.  O.  Brady  against  the  Farm- 
ers' Co-Operatlve  Creamery  &  Supply  Com- 
pany, a  corporation.  From  a  judgment  for 
defendant,  plaintiff  appeals.    Affirmed. 

Nicholson  &  Plrtle,  of  (Council  Grove,  for 
appellant  C.  A.  Crowley,  of  Council  Grove, 
for  appellee. 

DAWSON,  J.  On  October  20,  1911,  the 
plaintiff,  J.  O.  Brady,  and  defendant  the 
Farmers'  Co-Operative  Creamery  &  Supply 
Company,  of  Omaha,  Neb.,  entered  into  a 
contract  whereby  Brady  became  the  agent 
of  the  creamery  company  for  the  purchase  of 
milk  and  cream  at  Dwight  In  Morris  county, 
Kan.    The  contract  provided: 

"First  party  to  pay  second  party  a  commlB- 
sion  of  2  cents  i>er  pound  for  each  pound  of  but- 


ter fat  received  and  sliipped  In  good  condition,  as 
shown  by  weights  and  tests  made  by  said  first 
party  at  Omaha,  said  commission  to  be  paid  b; 
said  first  party  on  the  tenth  of  each  month  for 
all  butter  fat  shipped  during  the  preceding 
month,  drayage  C<  per  can,  rent  $6.00,  station 
supplied,  stamps,  etc  If  routes  are  run,  3^  on 
route,  24  less  than  station  price,  1^4  for  test- 
ing route  cream." 

The  plaintiff  worked  for  the  defendant  un- 
til about  January  1,  1912,  when  for  some 
reason  not  shown  the  state  dairy  commission- 
er canceled  Brady's  license  as  a  cream  test- 
er. Brady  resigned,  and  his  son,  A.  M.  Bra- 
dy, a  lad  of  18  years,  applied  for  the  posi- 
tion; and  the  plaintiff'  wrote  the  company, 
urging  that  his  son's  application  be  given 
consideration.  The  younger  Brady  had  a  li- 
cense as  cream  tester,  and  on  January  23, 
1912,  the  company  and  young  Brady  entered 
into  a  written  contract  substantially  similar 
to  the  former  one  between  his  father  and  the 
company.  The  father  and  son  continued  the 
business  about  as  they  had  done  before  the 
cancellation  of  the  father's  license  and  hla 
resignation.  Checks  in  payment  of  commis- 
sions were  made  by  the  company  payable  to 
the  order  of  J.  O.  &  A.  M.  Brady.  The  plain- 
tiff brought  this  action  to  recover  commissions 
on  shipments  of  cream  during  April  and  May, 
1912.  The  defendant  denied  the  allegations 
touching  the  shipments  In  April  and  May ;  it 
set  up  the  termination  of  its  contract  vrith  J. 
O.  Brady,  and  alleged  that  at  the  Instance  of 
the  plaintiff  It  had  entered  into  a  contract 
with  A.  M.  Brady,  the  plaintiff's  son,  on  Jan- 
uary 23,  1912.  The  defendant  further  plead- 
ed: 

"And  the  defendant  farther  answering  says 
that  all  of  the  batter  fat  or  cream  purchased  for 
it  at  its  station  of  Dwigbt,  Kan.,  during  the 
month  of  April  and  May,  1912,  was  purchased 
by  the  said  J.  O.  Brady  and  the  .said  A.  M. 
Brady  under  and  by  virtue  of  said  agreements, 
by  the  terms  of  which  the  commission  to  be  paid 
for  such  service  was  to  be  as  shown  by  weights 
and  tests  made  by  gaid  defendant  at  Omaha, 
and  the  said  plaintiff  and  the  said  A.  M.  Brady 
thereby  guaranteed  to  sample  and  weigh  all 
cream  carefully  and  correctly,  and  it  avers  that 
such  service  was  not  rendered  by  them  in  ac- 
cordance with  the  terms  of  said  guaranty,  and 
it  further  alleges  that  it  has  fully  complied  with 
the  terms  of  said  agreements  and  paid  to  the 
said  J.  O.  Brady  and  A.  M.  Brady  the  full 
amounts  due  to  them,  after  deducting  the 
amounts  due  to  the  defendant  for  shortage  in  . 
the  amount  of  butter  fat  received  from  said  sta- 
tion during  said  months,  on  account  of  the  neg- 
ligence and  want  of  care  or  skill  of  the  said  J. 
O.  Brady  and  A.  M.  Brady,  and  also  for  errors 
made  by  said  parties  in  checks,  issued  by  them 
for  butter  fat  And  the  said  defendant  denies 
that  it  is  indebted  to  the  said  plaintiff  in  any 
amount  whatsoever,"  etc. 

The  court  without  a  jury  beard  the  evi- 
dence, and  gave  judgment  for  the  defendant. 

The  plaintiff  assigns  error:  (1)  In  over- 
ruling demurrer  to  defendant's  evidence ;  and 
(2)  in  not  giving  judgment  for  plaintiff  "up- 
on the  law  and  the  evidence." 

1.  Appellant  does  not  show  In  what  par- 
ticulars the  defendant's  evidence  was  Insuffl- 
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dent  as  against  a  demtirrer,  so  ftir  as  the  bar- 
den  of  proof  devolved  npon  It,  There  was  no 
iwry  to  be  misled  by  extraneous  or  irrelevant 
facts,  and  the  court  let  in  everything  which 
would  be  of  any  value  in  determining  the 
rights  of  the  parties.  Whether  plaintiff  could 
Eue  directly  for  his  son's  commissions  on  ac- 
count of  the  son's  nonage,  if  any  were  due 
him,  without  laying  daim  to  those  commis- 
sions under  his  right  to  the  proceeds  of  his 
son's  services,  and  after  urging  the  defend- 
ant to  make  a  contract  with  his  son  on  ac- 
count of  his  own  disqualification,  is  doubt- 
ful. However,  the  whole  matter  was  consid- 
ered by  the  district  court,  and  on  the  evidence 
It  found  nothing  due  the  plaintiil  on  any 
view  of  the  case. 

2.  It  is  not  easy  to  see  how  it  can  be  said 
by  this  court  that  plaintiff  was  entitled  to 
judgment  *^pon  the  law  and  the  evidence." 
The  credence  to  be  given  to  the  testimony 
was  for  the  trial  court  It  made  a  general 
finding  for  defendant  Every  issuable  fact 
npon  which  judgment  might  rest  is  by  the 
general  finding  resolved  in  defendant's  favor. 
Wood  V.  Davis,  12  Kan.  675. 

Appellant  contends  that  he  should  not  lose 
his  commission  on  cream  lost  in  transit  be- 
tween Dwlght  and  Omaha.  But  the  contracts 
of  employment  apeak  for  themselves,  and  the 
district  coort  conld  not  make  a  new  or 
amendatory  contract  for  the  parties.  The 
commissions  were  to  be  based  on  the  tests 
on  the  amount  of  cream  received  in  Omaha. 
There  was  no  daim  on  a  quantum  meruit 
nor  was  any  Issue  raised  touching  the  loss 
of  cream  in  transit  Since  the  pleadings 
were  those  originally  filed  before  a  justice  of 
the  peace,  they  were  properly  considered 
with  great  llberollity,  but  we  can  discern  no 
tangible  basis  upon  which  to  reverse  this 
case. 

The  judgment  is  affirmed.  All  the  Justices 
concurring. 

(97  Kan.  69) 

DBTDEN  V.  PUEDY.    (No.  10819.) 

(Supreme  Cktnrt  of  Kansas.    Jan.  8,  1916.) 

(Syllabus  ly  the  Court.) 
Nuisance  ®=»72— Pbivatb  Nuisance  —  IM- 

juMCTioH  —  Right  or  Action  —  Sfkciai. 

Dauaoe. 

Plaintiff  sought  to  enjoin  as  a  private  nui- 
sance the  keeping  of  wagons,  buggies,  and  cov- 
ered cabs  in  front  of  a  livery  stable  which  ad- 
joined his  residence,  on  the  ground  that  the  view 
from  his  front  porch  was  thereby  obstructed. 
Meld,  he  failed  to  show  that  he  suffered  specinl 
damage  or  inconvenience  different  in  kind  from 
that  of  the  public,  and  the  action  cannot  be 
maintained. 

[Ed.  Note.-r-For  other  cases,  see  Nuisance, 
Ont  Dig.  {{  164-169;   Dec  Dig.  <S=>72.] 

Appeal  from  District  Court,  Neosho 
County. 

Action  by  H.  O.  Dryden  against  J.  M.  Pur^ 
dy.    From  a  judgment  for  plaintiff,  defend- 


ant appeals.     Reversed,  with  directions  to 
enter  judgment  for  defendant 

Lapham  &  Lapham,  of  Chanute,  for  appel- 
lant T.  r.  Morrlscm,  of  Ohanute,  for  ap- 
pellee. 

PORTER,  J-  In  an  action  to  abate  a  pri- 
vate nuisance  the  petition  alleged  that  de- 
fendant maintained  a  livery  stable  in  the 
city  of  Chanute  adjoining  plaintifTs  resi- 
dence. The  nuisance  complained  of  consist- 
ed in  leaving  buggies,  covered  cabs,  and 
drays  in  front  of  the  stable,  thereby  shutting 
off  plaintiff's  view  of  Main  street.  The  court 
held  that  plaintiff  could  maintain  the  ac- 
tion; that  obstructing  the  view  of  Main 
street  from  plaintiff's  residence  created  an 
annoyance  and  Inconvenience  to  plaintiff  not 
suffered  by  the  general  public.  The  reUef 
asked  was  granted,  and  the  defendant  ap- 
peals. 

The  only  question  for  determination,  which 
was  raised  by  a  demurrer  to  the  petition  and 
to  the  evidence,  is  whether  the  plaintiff 
showed  some  special  damage  or  inconveni- 
ence suffered  by  him  beyond  that  suffered 
by  the  general  publla  The  general  rule  is 
that  individuals  are  not  entitled  to  redress 
against  a  public  nuisance  except  by  express 
statutory  authority,  and  in  determining  what 
constitutes  a  private  nuisance  the  rule  is 
well  estaj[)llshed  that  the  individual  must 
show  some  damage,  inconvenience,  or  an- 
noyance peculiar  to  himself  and  different 
from  that  suffered  by  the  public.  There  has 
been,  however,  much  conflict  and  "Some  vac- 
illation in  judicial  opinion  as  to  what  in- 
juries were  special  within  the  meaning  of 
the  rule."  Mehrhof  v.  Del..  L.  &  W.  R.  R. 
Co.,  61  N.  J.  Law,  66,  16  Atl.  12.  This  court 
has  quite  uniformly  held  that  It  is  not 
enough  for  the  individual  to  show  that  he  ' 
suffers  to  a  greater  extent  than  the  public 
If  it  appears  that  the  injury  or  damages 
la  of  the  same  nature.  An  obstruction  in  a 
highway  which  interferes  more  or  less  with 
the  public  travel,  but  which  deprives  a  land- 
owner of  access  to  and  egress  from  his  prop- 
erty, has  been  held  to  constitute  a  private 
nuisance  which  the  individual  may  enjoin. 
Venard  v.  Cross,  8  Kan.  248,  255.  Cases  will 
be  found  also  which  hold  that  where  the 
individual  shows  that  he  sustains  the  same 
injury  but  to  a  greater  extent  than  the  pub- 
lic at  large,  he  has  established  the  right  to 
redress  the  wrong,  because  his  Injury  in  such 
case  is  necessarily  special  and  peculiar  to 
himself.  Carver  v.  San  Pedro,  L.  A.  &  S.  L. 
R.  Co.  (C.  O.)  151  Fed.  334.  That  doctrine, 
however,  has  never  received  recognition  in 
this  state.  The  rule  uniformly  adhered  to 
in  Kansas  is  well  stated  in  the  case  of 
School  District  v.  Ndl,  36  Kan.  617,  619,  14 
Paa  253,  254,  59  Am.  Rep.  575: 

"If  the  loss  of  the  i>laintiff  is  simply  greater 
damage  of  the  same  kind  as  that  sustained  by 
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the  rest  of  the  community,  such  fact  will  not  be 
sufficient  to  constitute  a  cause  of  action  in  fa- 
vor of  the  party  complaining.  The  loss  to  the 
public  consists  in  the  inconvenience  in,  or  the 
obstruction  to,  the  use  of  the  highway  for  trav- 
el, differing  in  degree,  but  not  in  kind,  accord- 
ing to  the  frequency  of  use  which  proximity 
of  residence  or  peciUiarity  of  occupation  may 
impose.  For  this  no  individual  can  sue,  but 
must  resort  to  such  public  actions  as  are  given 
by  law." 

To  the  same  effect  see  Venard  r.  Cross,  8 
Kan.  248,  supra;  Trosper  v.  Com'rs  of  Sa- 
line Co.,  2T  Kan.  391;  Ruthstrom  v.  Peter- 
son, 72  Kan.  679,  83  Pac  825;  Borton  v. 
Mangus,  93  Kan.  719,  720,  145  Paa  835,  L. 
R.  A.  1015D,  142. 

In  our  opinion,  the  plaintiff  has  failed  to 
bring  himself  within  the  rule  so  frequently 
declared  In  former  decisions,  and  has  not 
succeeded  in  showing  that  he  sustains  any 
peculiar  injury  or  damage  different  from 
that  suffered  by  the  public;  that  the  most 
that  can  be  said  is  that  he  suffers  to  a 
greater  extent  the  same  kind  of  annoyance 
as  does  the  public  at  large.  It  seems  ap- 
parent that  the  view  of  other  persons  resid- 
ing on  the  same  side  of  the  street  m^ust'  have 
been  obstructed  m  the  same  way,  though 
probably  not  to  the  same  extent,  as  that  of 
the  plaintiff. 

It  the  Judgment  can  be  sustained,  then 
other  suits  of  the  same  kind  by  persons  suf- 
fering to  a  less  extent  the  same  annoyance 
could  be  successfully  prosecuted.  The  avoid- 
ance of  a  multiplicity  of  actions  was  one  of 
the  reasons  for  the  adoption  of  the  rule  de- 
nying to  private  individuals  the  right  to 
maintain  a  suit  to  enjoin  a  nuisance  which 
Is  public  in  its  nature. 

The  Judgment  must  be  reversed,  with  di- 
rection to  enter  Judgment  for  the  defendant. 
All  the  Justices  concurring. 

<97  Kan.  77)  =^=» 

BLOUNT  V.  ^TNA  BUILDING  &  LOAN 
ASS'N.     (No.  19831.)  • 
(Supreme  Court  of  Kansas.     Jan.  8,   1916.) 

(8]/llaiui  hy  the  Court.) 

1.  MoBTGAGBS  «=>309^Rsu:ASK— ElxpSNSB  or 
Recosdino. 

Notwithstanding  the  provisions  of  section 
5202,  Gen.  St.  1909,  which  requires  that  wten 
a  mortgage  on  real  estate  has  been  paid,  the 
mortgagee  or  his  assignee  shall  cause  satisfac- 
tion thereof  to  be  entered  of  record  "without 
charge,"  the  parties  may  bind  themselves  by 
an  agreement  that  the  mortgagee  shall  execute 
and  deliver  a  release  when  the  mortgage  is  paid, 
which  shall  be  recorded  at  the  expense  of  the 
mortgagor. 

[Ed.  Note. — For  other  cases,  see  Mortgages, 
Cent.  Dig.  §§  864,  870,  899,  900,  902-905,  907- 
912;    Dec.  Dig.  ©=309.] 

2.  MoBTQAGES  €=>312— Failttbe  to  Release- 
Action  FOE  Penalty— Defense. 

In  an  action  by  the  grantee  of  the  mort- 
gagor  to  recover  the  statutory  penalty,  the  mort- 
gagee interposed  as  a  defense  an  agreement  be- 
tween the  parties  to  the  mortgage  that  the  cost 
of  recording  the  release  should  be  paid  by  the 
mortgagor,  and  that  a  release  had  been  executed 


and  delivered  to  him  when  the  mortgage  wat 
paid.  Evidence  was  offered  in  support  of  the 
further  defense  that  the  correspondence  be- 
tween the  plaintiff  and  the  defendant  misled  the 
latter  as  to  the  particular  mortgage  the  plaintiff 
desired  released.  Held,  it  ■waS  error  to  take  the 
case  from  the  jury  and  to  render  judgment  for 
the  plaintiff. 

[Ed.  Note. — For  other  cases,  see  Mortgages, 
Cent.  Dig.  K  930-941 ;  Dec  Dig.  «=3312.] 

3.  Mobtoaoes  <S=»312— Failube  to  Release 
—Action  fob  Penalty — Amount  of  Attob- 
ney's  Fees— Question  fob  Jubt. 

It  was  error  for  the  court  to  refuse  to  sub- 
mit to  a  jury  the  question  of  the  amount  of  at- 
torney's fees  in  such  an  action. 

[Ed.  Note.— For  other  coses,  see  Mortgages, 
Cent.  Dig.  ${  930-941 ;  Dec.  Dig.  <S=»312.] 

Appeal  from  District  Court,  Kontg<Hnery 
County. 

Action .  by  Earl  B.  Blount  against  the 
.Sitna  Building  &  Loan  Association,  a  cor- 
poration. From  Judgment  for  plaintiff,  de- 
fendant appeals.  Reversed,  and  new  trial 
ordered. 

Ferry,  Doran  A  Dean,  of  Topeka,  and  O.  L. 
O'Brien,  of  Independence,  for  appellant.  A. 
R.  Lamb,  of  Coffeyyllle,  for  appellee. 

PORTE'B,  J.  This  Is  an  appeal  from  a 
Judgment  against  defendant  for  $100  penalty 
for  failure  to  release  a  mortgage  on  reel 
estate  and  for  $50  attorney's  fees  In  the  ac- 
tion. 

The  real  estate  covered  by  the  mortgage 
consists  of  two  residence  lots  In  the  city  of 
Coffeyvllle  which  belonged  formerly  to  J.  W. 
and  Mary  Blount,  and  upon  which  the  de- 
fendant at  different  times  made  building 
loans.  The  first  of  these  loans,  which  cover- 
ed but  one  of  the  lots,  was  made  In  1898,  and 
was  paid  at  maturity.  On  Mat;ch  29,  1905, 
the  defendant  made  another  loan,  covering 
both  lots,  which  was  paid  In  April,  1913.  Sub- 
sequently, on  October  27,  1913,  J.  W.  and 
Mary  Blount  conveyed  the  property  to  the 
plaintiff,  who  Is  their  son.  The  petition  al- 
leged that  on  October  28,  1913,  the  plaintiff 
through  his  attorney  sent  the  defendant  a 
registered  letter,  requesting  that  the  mort- 
gage made  In  March,  1909,  be  released  of 
record,  but  that  defendant  had  failed  to 
comply  with  the  request  within  30  days- 
The  petition  prayed  for  the  statutory  penal- 
ty and  attorney's  fees.  The  answer  contain- 
ed a  general  denial,  but  alle^d  that  the 
mortgage  referred  to  In  the  petition  was 
given  to  secure  a  loan  made  upon  the  writ- 
ten application  of  J.  W.  and  Mary  Blount, 
In  which  they  agreed  as  part  of  the  consider- 
ation of  the  loan,  that  In  case  the  mortgage 
was  paid  before  their  stock  in  the  associa- 
tion matured,  they  would  pay  for  filing  the 
release  of  the  mortgage,  and  that  in  fact 
the  mortgage  was  paid  before  the  maturity 
of  their  stock.  The  answer  also  set  out  a 
copy  of  a  second  letter  received  by  the  de- 
fendant   from    plaintiff's    attorney,    dated 
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November  8,  19iS,  which  it  was  alleged  led 
the  defendant  to  nndetstand  and  believe  that 
the  only  mortgage  plaintiff  desired  released 
was  the  one  made  tn  1898,  and  in  compliance 
with  the  request  as  defendant  understood  it, 
a  release  had  been  at  once  executed  and 
forwarded  by  mall  to  plaintiff,  which  he  ac- 
cepted without  any  request  that  defendant 
pay  for  recording  the  same.  At  the  trial 
plaintiff  admitted  that  when  the  indebted- 
ness secured  by  the  mortgage  was  paid  in 
April,  1913,  defendant  executed  and  delivered 
to  his  father  a  release  which  his  father  hand- 
ed to  him  October  27,  1913,  when  the  title 
was  conveyed  to  him,  and  that  no  demand 
was  made  on  defendant  to  record  a  release 
until  October  28,  1918.  The  letter  of  that 
date,  after  requesting  information  concerning 
an  abstract  of  title  to  the  property,  concludes 
as  follows: 

"I  also  notice  that  the  mortgage  made  by  yon 
on  March  12,  1898,  •  •  •  In  the  sum  of  four 
hundred  dollars  on  lot  six  block  four  *  •  * 
has  not  been  released  of  record  although  the 
same  has  been  paid.  Please  have  the  same 
released  of  record.  I  also  notice  that  your 
mortgage  under  date  of  March  29th,  1905,  giv- 
en by  J.  W.  Blount  and  wife  Mary  A.  Blount 
in  the  sum  of  four  hundred  dollars  covering 
lots  five  and  six,  block  tour,  Gaverick's  addition 
to  the  city  of  Coffeyville,  Kansas,  has  not  been 
released  of  record.  Please  have  this  mortgage 
released  of  record." 

On  October  80tb,  the  defendant  replied 
with  a  letter  which,  so  far  as  it  refers  to 
the  release,  reads: 

"In  reply  beg  to  advise  that  these  mortgages 
were  released  by  this  association  and  the  orig- 
inal mortgage  and  notes  were  sent  out  at  the 
time  the  loan  was  paid,  all  the  mortgages  re- 
ferred to  in  your  letter  have  been  released  by 
this  association  and  we  presume  the  borrower 
has  failed  to  record  them.  Under  our  contract 
for  loan  the  cost  of  recording  release  is  borne 
by  the  borrower  but  we  would  be  glad  to  ex- 
ecute such  releases  as  are  necessary  to  straight- 
en their  title  upon  receipt  of  the  abstract  for 
our  assistance." 

On  November  8,  1913,  plaintiffs  attorney 
replied  as  follows: 

"I  herewith  inclose  the  abstract  to  lot  6  block 
4  Gaverick's  addition  to  Coffeyville,  together 
with  a  satisfaction  of  mortgage  to  be  executed 
by  the  secretary  of  the  company  in  order  that 
this  abstract  may  be  brouglit  down  to  date  and 
the  title  to  this  property  cleared  of  record.  The 
mortgage  that  we  toigh  releated  it  thovm  on 
page  nine  of  the  aistraot.  Please  handle  this 
matter  as  promptly  as  possible  and  return  the 
abstract  to  me.     Yours  truly."     (Italics  ours.) 

Four  days  later  defendant  returned  the 
abstract,  together  with  a  release  of  the 
mortgage  specifically  mentioned  in  the  last 
letter  of  plaintiff's  attorney.  Soon  after 
the  expiration  of  30  days  from  the  date  of 
the  first  demand  plaintiff  brought  this  ac- 
tion. 

[1]  The  statute  (section  6202  of  the  Gener- 
al Statutes  of  1909)  provides  that  when  any 
mortgage  of  real  property  has  been  paid,  it 
shaU  be  the  daty  of  the  mortgagee  or  his 
assignee,  within  30  daycT  after  demand,  to 
cause  satiafaction  of  such  mortgage  "to  be 


entered  of  record  without  charge,"  and  the 
statute  further  provides  that  any  mortgagee 
or  assignee  who  shall  refuse  or  neglect  to 
do  so  "shall  be  liable  in  damages  to  such 
mortgagor,  or  his  .grantee  or  heirs  in  the 
sum  of  one  hundred  dollars,  together  with 
a  reasonable  attorney's' fee,"  which  may  be 
recovered  In  a  dvil  action.  It  appears  that 
when  the  borrower  received  the  release  at  or 
about  the  time  the  mortgage  was  paid  in 
April,  1913,  he  accepted  it  with  no  question 
as  to  any  duty  resting  upon  def^idant  to 
record  it  or  to  advance  the  fee  for  recording 
it  On  the  contrary,  he  kept  the  release  un- 
til October,  when  he  delivered  it  to  the  plain- 
tiff along  with  tite  deed  to  the  property. 
When  the  action  was  commenced,  plaintiff 
had  it  in  his  possession  and,  according  to  the 
evidence,  could  have  recorded  it  at  the  tri- 
fling expense  of  30  cents.  The  statute,  as 
well  as  one  providing  a  similar  penalty  for 
neglecting  to  release  a  chattel  mortgage,  has 
been  declared  penal.  Thomas  v.  Reynolds, 
29  Kan.  304;  Parkhurst  v.  National  Bank, 
63  Kan.  136,  35  Pac.  1116.  Being  penal,  it 
must  of  course  be  construed  strictly.  27  Cyc 
1426.  This  court  has  recognized  certain  con- 
ditions or  limitations  upon  the  strict  and 
Uteral  enforcement  of  its  provisions.  Thus, 
in  the  Parkhurst  Case,  supra,  an  instruction 
was  approved  which  charged  the  Jury  that 
if  defendant  in  refusing  to  felease  any  of 
the  mortgages  acted  in  good  faith  and  upon 
an  honest  belief  that  the  same  had  not  bcfen 
paid,  plaintiff  could  not  recover  the  penalty. 
In  the  opinion  it  was  said: 

"If  the  mortgagee  refuses  to  satisfy  the  mort- 
gage from  mere  inadvertence,  inattention,  or  in- 
difference, the  penalty  may  be  Incurred.  To  be 
relieved  from  the  penalty,  there  must  be  a  real 
controversy  as  to  payment,  and  an  honest  doubt 
concerning  the  same  on  the  part  of  the  mort- 
gagee." Page  138  of  63  Kan.,  page  U17  of  36 
JPac 

[2]  From  the  pleadings  and  the  letters 
written  by  the  defendant  to  plaintiff's  at- 
torney, it  can  hardly  be  said  that  defendant 
was  neglecting  to  satisfy  the  record  through 
inadvertence^  inattention,  or  indifference,  or 
that  it  was  not  acting  in  good  faith  in  the 
honest  belief  that  under  its  contract  with 
the  borrowers  its  only  duty  in  the  premises 
was  to  execute  and  deliver  to  them  a  suffi- 
cient release,  and  that  the  expense  of  record- 
ing it  should  be  borne  by  them.  The  trial 
court,  however,  at  the  conclusion  of  the  evi- 
dence, discharged  the  Jury,  and  decided  as 
a  matter  of  law  that  no  defense  to  the  action 
had  been  established.  This  was  error  whilb 
requires  reversal.  Moreover,  there  was  evi- 
dence to  warrant  the  submission  to  the  Jury 
of  another  defense  raised  by  the  answer.  If 
the  letters  written  by  plaintiff's  attorney  are 
read  together,  there  Is  at  least  some  ground 
for  the  inference  that  defendant  was  inten- 
tionally lulled  into  the  belief  that  all  plain- 
tiff desired  was  the  execution  of  a  release  of 
the  old  mortgage.     Tlie  statute  of  limita- 
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tlons  barred  an  action  to  recover  a  penalty 
for  failure  to  record  that  release,  and  plain- 
tiff first  obtained  It  and  was  satisfied  to  pay 
for  recording  it,  and  Immediately  sued  to 
recover  a  penalty  for  failure  to  record  the 
one  to  which  the  letter  of  November  8th 
makes  no  reference. 

It  Is  urged  by  the  plaintiff  that  if  such  a 
contract  existed  as  alleged  in  the  answer,  it 
was  necessarily  void  for  the  reason  that  it 
would  confiict  with  the  express  conditions  of 
the  statute  which  require  the  release  to  be 
made  by  the  mortgagee  or  his  assignee  "with- 
out charga"  There  is,  however,  nothing  in 
the  statute  which  prevents  the  parties  from 
entering  into  a  valid  contract  that  upon  sat- 
isfaction of  the  debt  the  mortgagee  shall  ex- 
«cate  and  deliver  a  release  which  the  mort- 
gagor shall  be  at  the  expense  of  recording. 
The  evil  sought  to  be  remedied  was  obvious- 
ly the  neglect  and  refusal  of  mortgagees  and 
their  assignees  to  release  mortgages  which 
had  been  satisfied.  While  enacting  the  re- 
qnirement  the  Legislature  also  provided  that 
the  release  should  be  without  charge  to  the 
mortgagor,  but  it  Is  not  conceivable  that 
the  Legislature  would  have  passed  the  law 
and  imposed  the  penalty  for  the  failure 
alone  to  pay  the  slight  charge  of  recording  a 
release  promptly  executed  and  delivered. 
But  in  any  view  of  the  statute,  we  can  see 
no  good  reason  why  the  parties  may  not 
bind  themselves  by  an  agreement  such  as  the 
one  relied  upon  here. 

[3]  Complaint  is  made  of  the  action  of  the 
court  in  refusing  to  submit  to  the  jury  the 
<iae6tlon  of  the  amount  of  attorney's  fees. 
Since  a  new  trial  must  be  ordered,  it  may  be 
said  the  complaint  is  well  founded,  and  it 
has  been  held  error  to  refuse  to  submit  that 
question  to  the  Jury.  Gray  v.  Railway  Co., 
88  Kan.  326,  131  Pac.  655. 

The  Judgment  is  reversed,  and  a  new  trial 
ordered.    All  the  Justices  concurring. 

(97  Kan.  U)  •== 

EANCB  et  al.  v.  ROBINSON  INV.  CO., 
(Na  19738L) 

(Supreme  Court  of  Kansas.    Jan.  8,  191S.) 

(ByHahut  by  the  Court.) 

Bbosxbs  4=»86  —  AcTioR  FOB  ComussioN  — 
O&AL  CoNTa&cT— Sufficiency  of  Bvidbnck. 
A  written  contract  between  brokers  and  the 
owner  of  lands  to  procure  a  purchaser  for  them 
was  superseded  by  an  oral  contract,  and  a  dis- 
pute between  the  parties  as  to  the  conditiong 
contained  in  the  oral  contract  was  determined 
by  the  jury  in  favor  of  the  brokers.  Held,  that 
the  evidence  in  the  case  supports  the  verdict  and 
judgment 

[Ed.  Note.— For  other  cases,  see  Brokers, 
Cent  Dig.  H  116-120;   Dec  Dig.  «=>86.] 

Appeal  from  District  Court,  Johnson 
Connty. 

Action  by  W.  S.  Ranee  and  another  against 
the  Robinson  Investment  Company.     From 


Judgment  for  plalntUtg,  defendant  appeala 
Affirmed. 

C.  L.  Randall  and  B.  O.  Owen,  both  of 
Olathe,  and  J.  B.  Larimer  and  D.  H.  Bran- 
aman,  both  of  Topeka,  for  appellant  S.  D. 
Scott  and  J.  B.  Thorne^  both  of  Olathe^  for 
appelleea. 

JOHNSTON,  O.  X  This  was  an  action 
brought  by  W.  S.  Ranee  and  Ed  Wittbauer 
to  recover  from  the  Robinson  Investment 
Company  a  balance  of  $1,250  alleged  t»  be 
due  to  the  plaintiffs  upon  a  commission  for 
the  sale  of  real  estate.  The  trial  resulted  in 
a  verdict  in  favor  of  the  plaintiffs  for  $1,- 
250,  and  from  the  judgment  rendered  thereon 
the  defendant  api>eals. 

In  August,  1912,  the  plaintiffs,  who  were 
partners  doing  business  as  real  estate  agents, 
were  engaged  by  the  defendant  to  find  a  pur- 
chaser for  certain  Canadian  lands.  In  the 
written  contract  originally  made  It  was  pro- 
vided that  plaintiffs'  commission  should  be 
$4  per  acre  on  improved  farms,  and  $4  per 
acre  on  unimproved  lands,  except  that  apon 
Exchange  of  properties  or  where  large  tracts 
were  sold  at  reduced  prices  or  where  diang- 
es  were  made  in  prices  or  terms,  a  si>eclal  ar- 
rangement would  be  made  and  a  special 
commission  paid.  Soon  after  the  employ- 
ment plaintiffs  secnred'a  buyer,  a  Mr.  Ken- 
ton, for  800  acres  of  the  Canadian  lands. 
The  regular  list  price  at  which  plaintiffs  held 
this  land  was  $44  per  acre,  but  Kenton  be- 
ing unwilling  to  pay  that  much  it  was  finally 
agreed  that  the  land  should  be  sold  for  $40 
per  acre,  and  that  defendant  would  take  in 
payment  $2,000  in  cash,  and  the  remaining 
$30,000  due  to  be  paid  by  $6,00p  worth  of 
South  Dakota  mortgages  and  the  trading  ta 
of  property  owned  by  Kenton  In  the  dty  of 
Olathe,  estimated  to  be  worth  $4,000.  In 
view  of  the  fact  that  the  land  was  sold  at 
less  than  list  price  and  not  upon  a  cash  basis. 
It  was  agreed  before  the  sale  was  made  that 
plaintiffs'  commission  should  be  $2,500,  and 
would  be  payable  when  the  South  Dakota 
mortgages  were  converted  Into  cash.  The 
transaction  vras  closed,  and  plalntlflb  were 
paid  one-half  of  their  commission,  leaving 
the  balance  of  $1,250,  for  which  this  action 
was  brought  That  the  written  contract 
made  between  the  parties  was  superseded  by 
an'  oral  one  appears  to  be  conceded,  but  there 
is  a  dispute  as  to  the  provisions  of  the  oral 
agreement  On  the  part  of  the  defendant  It 
is  claimed  that  the  plaintiffs  agreed  to  sell 
the  Olathe  property  accepted  from  Kenton 
for  the  price  of  $3,500  net,  and  that  the  com- 
mission of  $2,500  was  not  to  be  due  or  pay- 
able until  the  plaintiffs  disposed  of  that 
property  at  the  price  named  or  had  procured 
a  loan  thereon  to  the  extent  of  $2,000.  Upon 
this  question  the  testimony  was  in  direct 
conflict  The  jury  found  that  while  the 
plaintiffs  represented  that  the  Olathe  prop- 
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erty  was  worth  $3,500,  there  was  no  contract 
tliat  they  should  sell  It  at  that  price,  and 
that  the  payment  of  commUsion  was  not 
made  npon  the  condition  that  suCh  a  sale 
would  be  made. 

The  jury  upon  snflflclent  testimony  found 
that  the  oral  contract  made  between  the  par- 
ties was  substantially  in  accord  with  the  tes- 
timony of  the  plalntiCTa  The  finding  of  the 
Jury  as  well  as  the  verdict  appear  to  be 
abundantly  supported  by  the  testimony,  and 
no  snbstantlal  question  of  law  is  presented 
-for  consideration. 

An  instruction  was  asked  by  defendant 
based  upon  the  theory  of  a  partnersUp,  but 
neither  the  pleadings  nor  the  evidence  war- 
ranted the  submission  of  that  qnestlon. 

The  Judgment  of  the  district  court  will  be 
affirmed.    All  the  Justices  concnrring. 

07  Kan.  28) 

BliLIOTF  et  aL  v.  HOFTHINB  et  aL 
(No.  19786.) 

(Supreme  Court  of  Kansas.    Jan.  8,  1916.) 

(ByXlabut  hy  the  Courts 

Deeds  ®=»20&— Dbuvebt— Pboof. 

A  father  executed  and  acknowledged  a 
warranty  deed  conveyiog  a  farm  to  a  minor  son 
aged  19  years,  and  told  the  notary  to  keep  the 
deed  until  he  called  for  it,  that  he  was  not 
going  to  record  it.  Less  than  four  weeks  later 
during  his  last  iUness,  he  directed  his  brother 
and  ue  grantee  to  get  the  deed  and  record  it, 
which  they  did  a  few  days  afterward  and  fol- 
lowing his  death.  During  Us  iUneis  be  stated 
that  he  intended  the  grantee  to  have  the  farm 
because  be  believed  bis  son,  who  was  the  eldest 
of  the  children,  would  keep  the  family  t««ether 
and  pay  off  an  existing  incumbrance.  BM  sufr 
ficient  to  sustain  a  finding  of  the  trial  court  thai 
the  deed  was  delivered. 

Ed.  Note.— For  other  cases,  see  Deeds,  Gent 
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Api)eal  from  District  Court,  Washington, 
County. 

Suit  for  partition  by  Ida  May  Elliott  and 
others  against  William  I.  Hoffblne  and  oth- 
ers. From  Judgment  for  defendants,  plain- 
tlfiCt^  appeal.    Affirmed. 

A.  E.  Lybolt,  of  Kansas  C9ty,  Mo.,  and 
Edgar  Bennett,  of  Washington,  Kan.,  for  ap- 
pellants. J.  R.  Eyland,  of  Washington,  Kan., 
for  appelleea 

PORTEK,  J.  This  is  a  suit  for  partition. 
The  parties  are  children  and  heirs-at-law  of 
John  M.  Hoffblne,  who  died  intestate  Decem- 
ber 29,  1888,  owning  a  farm  of  160  acres, 
which  he  occupied  with  his  family  as  a  home. 
The  plalntifEs  appeal  from  a  decree  adjudg- 
ing that  defendant  John  P.  Hoffblne,  one  of 
the  sons  of  the  deceased,  owns  the  entire 
premises.  The  facts  have  been  found  sepa- 
rately by  the  trial  court,  and  while  plaintiffs 
have  argued  a  member  of  questions,  the  only 
one  which  we  think  is  necessary  to  consider  is 
whether  there  was  evidence  to  support  the 


finding   that  the  deeds  under  whidi   John 
P.  HofThine  claims  title  were  delivered. 

The  grantor  had  been  married  three  times, 
and  there  were  three  sets  of  children.  On 
December  3, 1888,  he  and  Mrs.  HofThine,  step- 
mother to  the  children  of  the  former  mar- 
riages, agreed  up<m  a  sei>aration.  She  was 
given  the  custody  of  her  infant  child  and  re- 
lingulshed  all  her  Interest  in  the  farm  in 
consideration  of  the  payment  of  $1,000.  They 
went  before  a  notary,  where  they  executed 
and  acknowledged  a  warranty  deed  convey-, 
ing  the  farm  to  John  P.  Hoffblne,  at  that 
time  a  minor  of  about  19  years  of  age.  Mrs. 
Hofftiine  at  the  same  time  executed  a  quit- 
claim deed.  Mr.  Hoffblne  paid  her  $700  in 
money,  and  gave  her  his  note  for  $300,  which 
was  on  the  same  day  signed  also  by  tiie  son. 
After  Us  father's  death,  which  occurred  a 
few  weeks  later,  John  paid  bis  stepmother 
the  note.  The  evidence  to  establish  a  deliv- 
ery of  the  warranty  deed  was  substantially 
as  follows:  When  the  notary  had  taken  the 
acknowledgments  he  said  the  deed  was  ready 
to  be  recorded.  The  grantor  said:  "Well, 
you  Just  keep  it  until  I  call  for  it;  I  am  not 
going  to  record  it"  The  notary  then  placed 
both  deeds  in  his  safe,  where  they  remained 
until  after  Mr.  Hoflhine's  death,  which  oc- 
curred less  than  four  weeks  later.  During 
his  last  sickness  Mr.  Hoffblne  stated  to  dif- 
ferent persons  that  he  Intended  to  convey  the 
land  to  John,  and  that  he  thought  John  would 
be  able  to  pay  off  the  indebtedness  and  keep 
the  family  together.  There  was  evidence,  too, 
that  a  few  days  before  bis  death  he  said  to 
his  brother:  "Ton  and  John  go  and  get  those 
deeds  and  have  them  recorded."  Immediate- 
ly after  his  deatit,  John  and  bis  uncle,  to 
whom  this  statement  was  made,  got  the  deeds 
from  the  notary  and  had  them  recorded. 

While  not  tending  in  any  respect  to  estab- 
lish a  delivery  of  the  deeds,  it  should  be 
said  here  that  after  the  death  of  the  father, 
the  family  remained  on  the  farm,  the  young- 
er children  were  kept  in  school,  and  all  as- 
sisted in  the  usual  farm  work.  John  was  the 
eldest  and  took  charge  of  affairs.  From  the 
receipts  of  the  place  he  paid  the  taxes  and 
an  old  mortgage  that  existed  on  the  farm, 
and  kept  the  family  together  until  the  chil- 
dren came  of  age. 

The  general  rules  which  control  in  deter- 
mining what  is  necessary  to  constitute  the 
delivery  of  a  deed  have  so  frequently  been 
considered  in  recent  cases  that  we  shall  not 
undertake  to  restate  them  nor  to  review  the 
wilderness  of  cases  involving  the  application 
of  those  rules  to  particular  facts.  As  was 
said  in  Alward  v.  Loblngier,  87  Kan.  106, 
123  Pac.  867,  the  general  rules  which  govern 
In  cases  of  this  kind  "do  not  admit  of  uni- 
versal application,"  and  "each^  case  depends 
to  some  extent  upon  its  own  peculiar  circum- 
stances." Where  manual  delivery  is  relied 
upon,    the   conclusive    test  is   whether   the 


^s»For  other  eases  see  same  topic  and  KEY-NUMBER  In  all  Key-Numbered  Digests  and  Indexes 


164P.-16 


Digitized  by 


Google 


226 


164  PACIFIC  KEPOBTBK 


(Kan. 


grantor  rellngalstaed  "the  right  to  the  imme-  ■ 
dlate  control  <rf  the  deed."  87  Kan.  108,  123 
Pac.  868.  If  no  further  evidence  of  delivery 
bad  been  offered  except  to  show  what  oc- 
curred In  the  presence  of  the  notary,  the  au- 
thorities cited  by  plaintiffs  wonid  tend  strong- 
ly to  support  their  contention.  The  direc- 
tion to  the  notary  not  to  record  the  deed  but 
to  hold  it  until  the  grantor  called  for  it  In- 
dicates that  he  had  no  intention  at  that  time 
to  relinquish  the  right  to  the  Immediate  con- 
trol of  the  Instrument,  but,  on  the  contrary, 
•  that  he  Intended  to  and  did  retain  the  right 
of  control ;  that  If  at  any  time  thereafter  he 
had  changed  his  mind,  he  could  have  called 
for  the  deed  and  destroyed  It  But  there  was 
further  testimony  showing  that  a  few  days 
before  his  death  he  directed  his  brother  to 
go  and  get  the  deed  and  record  it  That 
this  direction  was  not  carried  but  until  after 
his  death  does  not  affect  the  situation.  There 
was  at  least  evidence  to  support  the  trial 
court's  finding  to  the  effect  that  he  had  di- 
vested himself  of  all  control  over  the  Instru- 
ment and  Intended  from  that  moment  It 
should  pass  out  of  his  control,  and  if  this 
Is  true  there  was  a  legal  delivery.  Besides, 
the  grantee  was  his  son  and  a  minor,  and 
all  the  circumstances  of  the  case — the  fa- 
ther's statements  during  his  Illness,  showing 
an  Intention  to  complete  the  conveyance  so 
that  the  son  should  have  the  farm  and  keep 
the  children  together — were  matters  to  which 
the  trial  court  evidently  gave  due  considera- 
tion. Since  the  title  to  the  real  estate  passed 
immediately  by  the  conveyances  to  John,  the 
other  questions  nrged  by  the  plaintiffs  go  out 
of  the  case.  His  ownership  Is  not  affected 
by  the  character  and  extent  of  his  posses- 
sion, the  knowledge  or  notice  other  members 
of  the  family  had  that  he  claimed  title,  or  his 
absence  from  the  state.  The  father  saw  fit 
to  give  the  place  to  him  upon  considerations 
which  were  deemed  sufficient  and,  which  are 
not  open  to  Inquiry. 

There  was  evidence  offered  by  the  plaintiffs 
tending  to  show  that  when  John's  father 
made  the  statement  directing  the  recording  of 
the  deed,  he  was'  to  more  or  less  extent  under 
the  influence  of  opiates;  but  the  court  has 
found  the  facts  upon  evidence  sufficient  to 
support  them,  and  the  Judgment  must  be 
affirmed. 

All  the  Justices  concurring. 

(97  Kan.  163) 

Ex  parte  McKENNA.    (No.  20427.) 
(Supreme  Court  of  Kanaaa.    Jan.  8,  1916.) 

(Byllaiui  h»  the  Court.) 
1.  Intoxicating  Liquoks  «=»216  —  Infobma- 

TION— SorFICIENOY, 

Under  the  intoxicating  liquor  law  of  this 
■tote,  an  information  charpinK  one  with  unlaw- 
fully selling  "certain  liquids,  without  in  any 
way  charging  that  the  liquids  sold  were  spiritu- 


ons,   malt   vinous,   fermented,   or  intoxicating 
liquors,  does  not  state  an  offense. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  {{  230-233;  Dec.  Dig.  ^=> 
216.] 

2.  Habeas  Cokptjs  «=»30— Right  to  Rekedt 

—Defective  Infobkation. 

A  writ  of  habeas  corpus  will  not  issue  to 
release  one  from  the  custody  of  an  ofScer  who 
holds  the  petitioner  under  a  warrant  issued  on 
an  information  which  does  not  state  any  offense 
under  the  laws  of  this  state,  where  by  amend- 
ment the  information  can  be  made  to  state  an  of- 
fense, and  where  the  petitioner  asks  no  relief 
of  any  kind  of  the  court  in  which  the  informa- 
tion is  filed. 

[Ed.  Note. — For  other  cases,  see  Hal>eas  Cor- 
pus, Cent  Dig.  {  25 ;   Dec.  Dig.  «=>30.] 

Original  proceedings  in  habeas  corpus  by 
Ed  McKenna.    Writ  denied. 

Ferguson  &  Dlerks,  of  Wichita,  tot  petiti<»i- 
er.    It.  C.  Kelley,  of  Newton,  opposed. 

MARSHALL,  J.  This  Is  an  original  pro- 
ceeding in  habeas  corpus.  The  petition  for 
the  writ  alleges  that  the  petitioner  Is  re- 
strained of  bis  liberty  by  the  sheriff  of  Har- 
vey county  upon  a  warrant  Issued  out  of  the 
district  court  of  that  county  on  an  Informa- 
tion filed  in  that  court  charging : 

"That  on  the  12th  day  of  October,  1915,  at  the 
dty  of  Newton,  county  of  Harvey,  and  state  of 
Kansas,  said  defendant  Ed  McKenna,  did  then 
and  there  unlawfully  sell  and  barter  certain  liq- 
uids, to  wit  'Temp-Brew,'  the  said  Temp-Brew' 
being  an  imitntion  of  beer,  having  the  color  of 
beer,  foaming  like  beer,  having  a  slight  smell  like 
beer,  and  that  at  the  time  of  sold  sale  the  said 
Ed  McKenna  drew  or  pumped  said  Temp-Brew' 
from  a  cask  or  half  barrel,  and  that  said  cask 
or  half  barrel  resembled  a  beer  keg,  and  that 
said  Temp-Brew,'  when  drawn  from  said  cask 
or  barrel  into  a  glass,  resembled  beer." 

[1]  1.  T%e  information  Is  defective  In  that 
it  does  not  charge  that  the  Jlquors  sold  were 
either  spirituous,  malt  vinous,  fermented,  or 
intoxicating  liquors.  The  addition  of  either 
<me  or  all  of  these  words  to  the  Information 
will  make  It  sufficient  to  sustain  a  Judgment 
of  conviction.  We  have  no  statute  prohibit- 
ing the  sale  of  liquors  that  are  imitations  of 
beer,  that  have  the  color  of  beer,  that  foam 
like  beer,  that  smell  like  beer,  or  that  are 
sold  In  a  manner  similar  to  that  In  whidi 
beer  Is  sold.  An  Information  under  the  in- 
toxicating liquor  law  of  this  state  must 
charge  an  offense  named  in  the  statute. 

[2]  2.  This  court  will  not  release,  on  ha- 
beas corpus,  one  who  is  held  under  a  war- 
rant Issued  on  an  Information  that  does  not 
charge  any  offense,  before  an  application  of 
any  kind  Is  presented  to  the  court  Issuing 
the  warrant  Many  informations  are  defec- 
tive and  must  be  amended  before  the  de- 
fendant can  be  properly  placed  on  trial  on 
the  charge  attempted  to  be  set  out  therein, 
but  habeas  corpus  Is  not  the  means  resorted 
to  for  the  purpose  of  protecting  the  defend- 
ant Section  699  of  the  Code  of  Civil  Proce- 
dure (Gen.  St  1909,  %  6295)  prohibits  habeas 
corpus  where  the  one  applying  for  the  writ  la 
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held  on  a  warrant  issued  on  an  Informatton. 
Ex  parte  PMlUps,  7  Kan.  48 ;  In  re  Scrafford, 
2i  Kan.  735,  747;  In  re  Gray,  64  Kan.  850, 
68  Pac.  658;  In  re  Terry,  71  Kan.  362,  80 
Paa  686;  In  te  McElroy,  10  Kan.  App.  348, 
58  Pafc  677. 

We  do  not  assnme  that  the  district  court 
will  hesitate  to  quash  this  Inforpiation  on 
proper  application.  If  the  information  is 
not  then  amended  nnder  section  72  of  the 
Code  of  Criminal  Procedure  (Gen.  St  1909,  § 
6647),  we  assume,  that  the  petitioner  will  be 
dlschai^ed.  This  protects  the  rights  of  the 
petitioner,  and  gives  efTect  to  section  699  of 
the  Code  of  Civil  Procedure  (Gen.  St  1909,  { 
6295). 

The  writ  is  denied.  All  the  Justices  con- 
curring. 

(97  Ksm.  97) 

UGHTNBH  v.  PRUDENTIAL  INS.  CO.  OF 
AMERICA.    (No.  19846.)  • 

(Supreme  Court  of  Kansas.    Jan.  $,  1916.) 

(Syllabus  ly  the  CourtJ 

1.  TntB  «=»10— Patmbnt  of  Pbemiums— Datb 
or  Gbacb— Computation. 

Under  the  terms  of  a  life  insurance  policy 
Kiving  one  month— not  less  than  30  days— grace 
in  the  payment  of  premiums,  when  the  last  day 
of  grace  falls  on  Sunday,,  the  iasured  has  the  fol- 
lowing day  in  which  to  make  payment 

[Ed.  Note.— For  other  cases,  see  Time,  Cent 
Dig.  SS  34-S2;    Dec  Dig.  <S=>10.] 

2.  iNatTKAITOE  $=>375  —  Iaws  Insubancb  — 
FoarEiTUBE  fob  Nonpayiixnt  or  Pbbmiuii 
— Waiveb  by  Agent. 

Forfeiture  for  nonpayment  of  a  premium 
due  on  a  life  insurance  policy  which  was  issued 
by  an  agent  at  Grand  Island,  Neb.,  and  which 
prohibits  the  waiver  of  any  of  its  conditions  ex- 
cept by  certain  named  officers,  and  provides  that 
no  agent  has  power  to  extend  the  time  for  pay- 
ing a  premium  or  to  waive  any  forfeiture  or  to 
bind  the  company  by  making  any  representation, 
cannot  be  waived  by  statements  to  the  insured 
or  to  the  beneficiary  concernine  the  obligations 
of  the  company  or  the  rights  of  the  insured  un- 
der the  policy  made  by  another  agent  at  Abilene, 
Kan.,  who  had  nothing  to  do  with  issuing  the 
policy  or  with  receiving  payment  of  the  premi- 
ums thereon,  and  to  whom  no  premium  was 
paid. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent.  Dig.  U  948-951,  956-965;  Dec.  Dig.  <S=s 
375.] 

3.  Ihsttbance  ®=>390— Lira  Insubancb— Fob- 
FBTTUBE — Waives. 

In  this  case  the  forfeiture  of  the  life  in- 
surance policy  was  not  waived  by  the  company's 
failnre  to  take  some  affirmative  action  declaring 
such  forfeiture. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  1$  1037,  1038;  Dec.  Dig.  <8=»390.] 

4,  iNstJBANCE  ®=9310— Life  Inbubancb— Fob- 
FKiruKE— Notice — Application  of  Statute. 

Chapter  212  of  the  Laws  of  1913  has  no  ap- 
plication to  a  life  insurance  policy  issued  in 
Nebraska  in  1912. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Difc  IJ  703,  761,  780,  826,  840,  904;  Dec! 
Dig.  ^=»31D.] 

Appeal  from  District  Court,  Wyandotte 
County. 


Action  by  Catherine  Lightner  against  the 
Prudential  Insurance  Company  of  America. 
From  Judgment  for  defendant,  plaintiff  ap- 
peals.   Affirmed. 

Paul  H.  Ditzen  and.  L.  O.  True,  both  of 
Kansas  City,  Kan.,  for  appellant  Haff,  Mes- 
ervey,  German  &  Michaels,  of  Kansas  City. 
Mo.,  and  David  F.  Carson,  of  Kansajs  City, 
Kan.,  for  appellee. 


MARSHALL,  J.  This  is  an  action  to  re- 
cover on  a  life  insurance  policy.  Judgment 
was  rendered  in  favor  of  the  defendant  on  a 
demurrer  to  the  plalntifrs  evidence.  The 
plaintiff  appeals. 

The  facts  admitted  by  the  pleadings  and 
shown  by  the  evidence  are  substantially  as 
foUows:  In  August,  1912,  Carl  C.  Lightner 
obtained  from  the  defoidant  a  life  insurance 
policy,  in  the  sum  of  $1,000,  payable  on  his 
death  to  Catherine  E.  Lightner,  his  wife. 
The  policy  was  signed  at  the  defendant's  of- 
fice in  New  Jersey,  and  was  appUed  for  by 
and  delivered  to  Carl  C.  Ughtner  at  Grand 
Island,  Neb.,  of  which  state  he  was  then  a 
resident  The  premiums  were  $10.16  each, 
payable  quarterly  on  the  28th  days  of  Febru- 
ary, May,  August  and  November  In  each 
year,  at  the  home  office  of  the  company,  and 
might  be  paid  to  an  agent  of  the  company  in 
exchange  for  official  receipts  signed  by  the 
president  or, secretary  and  countersigned  by 
an  authorized  agent  of  the  company.  If  not 
paid  when  due,  the  policy  was  void,  except  as 
therein  provided.  In  the  payment  of  any 
premium  a  grace  of  one  month — not  less  than 
30  days — was  allowed,  during  which  time  the 
policy  remained  in  force.  The  last  premium 
paid  by  the  Insured  became  due  August  28, 
1913,  and  was  paid  September  29, 1913.  The 
premium  that  became  due  November  28, 1913, 
was  never  paid.  The  poUcy  contains  this 
provision: 

"If  this  policy  be  lapsed  for  nonpayment  of 

Sremium,  it  will  be  revived  any  time  after  the 
ate  of  lapse  upon  written  application  and  pay- 
ment of  arrears  of  premiums,  with  interest  at 
the  rate  of  5  per  cent  per  annum,  •  •  •  pro- 
vided evidence  of  the  insurability  of  the  insured 
satisfactory  to  the  company  be  furnished." 

About  January  1,  1914,  the  insured  author- 
ized his  sister,  Mrs.  Glade,  to  pay  the  premi- 
um due  November  28,  1913,  to  the  company's 
agent  at  Grand  Island.  She  had  a  conversa- 
tion with  this  agent  over  the  telephone,  in 
which  he  stated  that  It  was  necessary  to  pay 
$11.16;  the  extra  dollar  being  for  the  ex- 
pense of  a  medical  examination  of  the  insur- 
ed. She  stated  that  she  would  send  him  a 
check  for  that  amount  This  she  did  not  do. 
She  wrote  to  the  Insured,  informing  him  of 
the  agent's  demand.  The  plaintiff  answered 
the  letter  and  told  Mrs.  Glade  of  a  conversa- 
tion she  had  with  the  company's  agent  at  Abi- 
lene. Mrs.  Glade,  upon  its  receipt,  Informed 
the  agent  at  Grand  Island  of  this  letter,  and 
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be  replied  that  be  could  take  tbe  $10.15,  but 
that  he  was  positive  the  company  would  not 
accept  It.  About  January  16,  1914,  the  de- 
fendant's agent  at  Abilene,  Kan.,  told  the 
plaintiff  that  there  was  no  reason  for  paying 
for  re-examlnatlon ;  that  the  agent  at  Grand 
Island  was  bound  to  accept  the  premium  of 
$10.16 ;  that  the  plalntlfC  and  the  Insured  had 
no  cause  to  worry  about  It  at  all ;  and  that 
he  could  accept  Uie  premium  and  send  It  to 
Orand  Island,  but  that  the  plaintiff  could 
send  the  money  herself.  The  premium  was 
not  paid  to  the  agent  at  Abilene.  The  plain- 
tiff relied  upon  these  statements,  but  did  not 
pay  the  premium.  No  written  application 
for  reinstatement  of  the  policy  was  made,  nor 
was  any  evidence  of  the  Insurability  of  the 
insured  furnished  at  any  time  after  December 
28,  1913.  Another  agent  of  the  defendant  at 
Kansas  City  told  the  plaintiff  that  he  could 
accept  the  premium,  but  nothing  was  paid  to 
him.  Tbe  insured  died  April  11,  1914.  At 
'  tbe  time  of  paying  the  August  premium,  and 
for  some  time  previous  thereto,  he  and  his 
wife  lived  at  643  Greeley  avenue,  K&nsas 
City,  Kan.,  which  was  the  then  place  of  resi- 
dence of  tbe  insured.  The  company  never  no- 
tified the  Insured  that  it  intended  to  forfeit 
or  cancel  the  imllcy  on  account  of  nonpay- 
ment of  tbe  November  premium. 

[1]  1.  Tbe  plaintiff  contends  that  tbe  de- 
fendant, by  accepting,  on  September  29,  1013, 
tbe  payment  due  August  28, 1913,  waived  the 
right  to  demand  payment  of  premiums  within 
tbe  strict  time  limits  of  the  policy.  Septem- 
ber 28,  1913,  was  on  Sunday.  Payment  of 
tbe  premium  on  September  20tb  was  within 
tbe  80  days'  grace  allowed  by  the  policy. 
Gen.  Stat  1009,  {{  5261,  6338,  6343 ;  38  Gyc 
329;  note  23  L.  £.  A.  (N.  S.)  769 ;  14  L.  B.  A. 
120.  Payment  on  that  day  did  not  waive  tbe 
terms  of  the  policy  as  to  the  time  of  payment 
under  the  laws  of  this  state,  nor  under  the 
statutes  of  Nebraska  as  set  out  in  the  de- 
fendant's answer. 

[2]  2.  Tbe  plaintiff's  next  contention  is 
that  tbe  company  waived  tbe  right  to  cancel 
the  policy  without  notice,  because  the  plain- 
tiff and  the  Insured  were  misled  by  the  acts 
and  representations  of  the  company's  agents. 
This  concerns  the  conversations  which  the 
plaintiff  and  the  insured  had  with  tbe  com- 
pany's agents  at  Abilene  and  at  Kansas  City. 
Neither  of  these  agents  had  anything  to  do 
with  issuing  tbe  imllcy.  We  do  not  see 
wherein  either  the  plaintiff  or  the  insured 
had  any  right  to  rely  on  the  statements  made 
by  either  of  these  agents,  or  wherein  they 
could  bind  tbe  company  by  the  statements 
made  by  them  concerning  the  policy  or  tbe 
rights  of  the  plaintiff  or  of  the  insured  there- 
under. So  far  as  we  are  able  to  ascertain, 
all  waivers  of  conditions  of  Insurance  policies 
have  been  made  by  the  agents  issuing  the 
policies  or  by  their  successors  or  by  superior 
agents  or  officers.  It  does  not  appear  that 
the  defendant's  agent  at  Abilene  belonged  to 


either  of  these  classes.    The  policy  In  contro- 
versy contains  this  provision: 

"No  condition,  provision,  or  privilege  of  tbis 
policy  can  be  waived  or  modified  in  any  case  ex- 
cept by  an  indorsement  hereon  signed  by  the 
president,  one  of  the  vice  presidents,  the  secre- 
tary, one  of  the  assistant  secretaries,  the  actu- 
ary, the  associate  actuary  or  one  of  the  assist- 
ant actuaries.  No  modification  or  change  shall 
be  made  in  this  policy  except  such  as  is  in  ac- 
cordance with  the  law  of  tbe  state  in  which  the 
same  is  issued.  No  agent  baa  power  In  behalf 
of  the  company  to  make  or  modify  this  or  any 
other  contract  of  Insurance,  to  extend  tbe  time 
for  paying  a  premium,  to  waive  any  forfeiture,  or 
to  bind  the  company  by  making  any  promise,  or 
making  or  receiving  any  representation  or  in- 
formation." 

This  was  notice  to  tbe  plaintiff  and  to  tbe 
Insured  of  the  limited  authority  of  the  de- 
fendant's agents.  The  statements  of  tbe 
agent  at  Abilene  concerned  the  construction 
of  the  policy,  and  did  not  change  or  vary  or 
waive  any  of  its  provisions.  The  agent  at 
Grand  Island  insisted,  on  the  payment  of 
what  was  necessary  to  procure  a  medical 
examination  of  the  Insured  In  order  to  satisfy 
tbe  company  of  bis  insurability.  Neither  the 
plaintiff 'nor  tbe  Insured  was  misled  by  the 
policy  or  by  the  agent  at  Orand  Island.  Un- 
der these  circumstances,  before  the  agent  at 
Abilene  could  waive  the  conditions  of  the 
policy,  even  If  be  had  authority  so  to  do,  he 
must  have  received  the  premium  which  he 
said  was  due.  Cohen  v.  Insurance  Company, 
67  Tex.  326,  8  S.  W.  296,  60  Am.  Rep.  24; 
Ware  v.  MlUville  Fire  Ins.  Co.,  46  N.  J.  Law, 
177;  Lantz  t.  Insurance  Co.,  139  Pa.  646, 
21  AU.  80,  10  L.  R.  A.  677,  582,  23  Am.  St 
Rep.  202;  May  on  Insurance  (4th  Bd.)  toL  2, 
S  862.  ^  These  conversations  did  not  waive 
any  condition  of  the  policy. 

[3]  3.  The  plaintiff  argues  that  the  compa- 
ny waived  the  right  to  cancel  this  policy  by 
falling  to  take  some  affirmative  action  to  de- 
clare the  policy  forfeited  and  by  falling  to 
issue  a  paid-up  policy  to  the  insured.  The 
policy  by  its  terms  provided  for  its  termina- 
tion in  default  of  the  payment  of  premium. 
It  was  not  necessary  for  the  defendant  to 
take  any  affirmative  action  to  declare  the  pol- 
icy forfeited  on  such  default  Joyce  on  In- 
surance, vol.  2,  !  1106. 

[4]  4.  Tbe  plaintiff's  last  argument  is  that 
the  company  failed  to  send  the  insured  notice 
of  its  Intention  to  declare  the  policy  forfeited 
as  required  by  the  laws  of  this  state,  and  for 
that  reason  the  policy  was  not  forfeited  nor 
canceled.    The  plaintiff  said: 

"We  urge  the  court  to  decide  this  point  be- 
cause it  is  a  vital  question  in  tbis  case,  and  one 
which,  when  decided,  will  probably  determine 
this  action." 

Section  1,  c.  212,  of  tbe  Laws  of  1913  reads 

as  follows: 

"It  shall  be  unlawful  for  any  life  insurance 
company  other  than  fraternal  doing  business  in 
tbe  state  of  Kansas  to  forfeit  or  cancel  any  life 
insurance  policy  on  account  of  the  non-payment 
of  any  premium  thereon,  without  first  eivin; 
notice  in  writing  to  the  holder  of  any  such  pol- 
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icy  of  its  -intention  to  forfeit  or  cancel  the 
same." 

Section  2  of  the  same  act  In  part  reads: 

"Before  any  such  cancellation  or  forfeitnre 
can  be  made  for  the  nonpayment  of  any  such 
premium  the  inaarance  company  ahall  notify 
the  holder  of  any  anch  policy  that  the  premium 
thereon,  statinfr  the  amount  thereof,  is  dne  and 
unpaid,  and  of  its  intention  to  forfeit  or  can- 
cel the  same,  and  such  policy  holder  shall  have 
the  right,  at  any  time  within  thirty  days  after 
such  notice  has  oeen  duly  deposited  in  the  post 
office,  postage  prepaid,  and  addressed  to  such 
policy  holder  to  the  address  last  Icnown  by  sacb 
company,  in  which  to  pay  such  premium;  and 
any  attempt  on  the  part  of  such  insurance  com- 
pany to  cancel  or  forfeit  any  such  policy  with- 
out the  notice  herein  provided  for  shall  he  null 
and  void." 

The  policy  in  controversy  Is  a  Nebraska 
contract,  and  its  provisions  are  governed  by 
the  laws  In  efFect  in  that  state  when  the 
policy  was  Issned.  Grevenig  v.  Washington 
Life  Ins.  Co.,  112  I«.  879.  36  South.  790, 
104  Am.  St.  Rep.  474;  Smith  v.  Mut.  Ufe 
Ins.  Co.  of  N.  T.  (a  C.)  6  Fed.  582 ;  Cooley's 
Briefs  on  the  Law  of  Insurance,  vol.  1,  pp. 
655-660;  and  vol.  3,  pp.  2290-2293;  26  Cyc. 
747,  T48;  7  Encyc.  of  V.  8.  Sap.  Ct  Rep. 
105.  The  presumption  Is  that  the  laws  of 
Nebraska  are  now  the  same  as  onrs.  No 
statute  similar  to  onrs  has  been  dted  to  ns 
as  being  in  existence  In  Nebraska.  We  have 
examined  the  laws  of  Nebraska,  and  are  un- 
able to  find  a  similar  law  in  existence  In  that 
state.  We  sbonid  not  be  compelled  to  re- 
sort to  presumptions  in  sncb  a  matter  when 
tbe  fact' can  be  ascertained  definitely. 

Disregarding  the  law  of  Nebraska,  does 
chapter  212  of  the  Laws  of  1913  control  this 
policy?  It  was  Issned  In  August,  1912.  The 
statute  makes  a  radical  change  in  tbe  terms 
of  the  policy,  a  change  which  affects  the 
rights  of  tbe  parties  thereto,  and  which,  If 
Intended  to  apply  to  policies  issued  before  the 
passage  of  tbe  act,  must  be  held  In  viola- 
tion of  section  10  of  article  1  of  the  Consti- 
tution of  the  United  States,  prohibiting  the 
states  from  passing  any  law  impairing  the 
obligation  of  contracts.  Shaw  v.  Berkshire 
Insurance  Co.,  103  Mass.  254;  Joyce  on  In- 
surance, voL  2,  I  1105.  There  is  nothing  in 
the  act,  however,  to  show  that  It  is  intended 
to  apply  to  any  policies  except  those  Issued 
after  its  passage. 

"Generally,  a  statute  will  be  construed  as  ap- 
plying to  conditions  that  may  arise  in  the  fu- 
ture. An  act  will  not  be  given  a  retrospective 
operation  unless  tbe  intention  of  the  Legisla- 
ture that  it  shall  so  operate  is  unequivocally  ex- 
Sressed."  Douglas  County  v.  Woodward.  73 
:an.  238,  syl.  par.  1,  84  Pac  1(^8 :  City  of 
Wichita  v.  Railroad  ft  Light  Co.,  96  Kan.  606, 
152  Pac.  768. 

See,  also,  Hope  Mat  Ins.  Co.  v.  Flynn,  38 
Mo.  483,  90  Am.  Dec.  438;  Oermanla  Life 
Ins.  Co.  v.  Peetz  (Tex.  Civ.  App.  1898)  47  S. 
W.  687;    Joyce  on  Insurance,  vol.  2,  |  1179. 

Under  tbe  policy.  It  was  not  Incumbent  on 
the  defendant  to  give  the  plaintiff  or  the  in- 


sured 30  days'  notice  of  Its  Intention  to  for- 
feit or  cancel  the  same. 

We  have  examined  all  matters  presented 
by  the  plaintiff,  and  are  unable  to  agree  with 
her  in  any  of  her  contentions. 

Tbe  Judgment  Is  affirmed.  All  the  Jostices 
concurring. 

(97  Kan.  127) 
A.  B.  TEGLET  HARDWARE  CO.  v.  CON- 
TINENTAL INS.  CO.    C^o.  19S68.) 
(Supreme  Court  of  Kansas.    Jan.  8,  1916.) 
(Svllaiu$  J>v  the  OouriJ 

iNSraANCB   «=s419— FiRK    IWS1JRA.NCB    POLICT 

— Property  Covkbed— Intent. 

Recovery  can  be  had  on  a  fire  insnraTice  pol- 
icy covering  merchandise  contained  in  different 
buildings  situated  on  two  adjoining  lots,  al- 
though the  property  insured  is  described  as  be- 
ing situated  on  one  of  the  lots,  where  the  evi- 
dence shows  that  the  insurance  agent  and  the 
owner  intended  to  insure  the  property  while  in 
the  buildings  on  either  or  both  of  the  lots. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  {{  1122-1124;   Dec  Dig.  ®=>419.] 

Appeal  from  District  (>>urt,  Jewell  County. 

Action  by  the  A.  B.  Tegley  Hardware  (Com- 
pany against  tbe  Continental  Insurance  Com- 
pany. From  a  Judgment  for  plaintiff,  defend- 
ant appeals.    Affirmed. 

G.  H.  BaUey,  of  Mankato,  and  Fyke  &  Sni- 
der, of  Kansas  City,  Mo.,  for  appellant  W. 
R.  MltcbeU,  of  Mankato,  for  appellee. 

MARSHALL,  J.  This  Is  an  action  to  re- 
form a  fire  insurance  policy  and  to  recover 
thereon.  The  plaintiff  recovered  Judgment. 
Tbe  defendant  appeals. 

The  prfllcy  was  Issued  for  $1,000  on  a  stock 
of  merchandise,  consisting  principally  of  wag- 
ons, buggies,  plows,  and  other  implements 
nsuaUy  kept  for  sale  In  hardware  and  imple- 
ment bouses,  also  kafflr  com,  alfalfa,  and 
other  seeds,  automobiles,  and  all  other  goods, 
wares,  and  merchandise  not  more  hazardous, 
kept  for  sale  by  tbe  insured  while  contained 
in  a  one-story  iron-clad  metal  roofed  build- 
ing and  adjoining  and  communicating  addi- 
tions thereto,  while  occupied  as  a  buggy  and 
Implement  warehouse  and  for  other  purpos- 
es not  more  hazardous,  situated  on  lot  6  of 
block  2,  In  Burr  Oak,  Kan.  The  plaintiff  was 
engaged  In  tbe  hardware  business.  Its  build- 
ings were  situated  on  lots  6  and  7  of  block  2. 
The  kafflr  com,  alfalfa,  and  other  seeds  kept 
for  sale  by  the  plaintiff  were  always  kept 
in  tbe  building  on  lot  7.  The  plaintiff  occu- 
pied several  separate  bnUdtngs  situated  on 
these  lots.  A  fire  destroyed  the  building  and 
contents  located  on  lot  7.  Tbe  building  on  lot 
6  extended  about  five  feet  over  on  lot  7.  Nei- 
ther tbe  building  on  lot  6  nor  tbe  contents 
thereof  were  damaged.  An  automobile  was 
burned.  The  iflalntlff  then  owned  but  one. 
There  were  no  seeds  bnmed,  but  tbe  other 
property  burned  fits  the  description  set  ont 
in  the  policy.  The  defendant's  agent  that  is- 
sued the  policy   was  acquainted    with   tbe 
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plaintiff's  business,  knew  the  location  of  the 
buildings,  and  knew  that  the  kafflr  corn,  al- 
falfa, and  other  seeds  were  kept  and  binned 
on  lot  7.  The  plaintiff  beUeved  that  the 
policy  covered  the  property  situated  on  lot 
7.  He  did  not  read  the  policy  until  after 
the  fire.  The  insurance  rate  on  the  contents 
of  the  building  situated  on  lot  6  was  $1.21  per 
hundred,  and  on  lot  7  $1.46.  The  rate  paid 
by  the  plaintiff  was  $1.21. 

The  defendant  contends  that  there  was  not 
sufficient  evidence  to  Justify  the  Jury  in  find- 
ing that  the  policy  was  intended  to  cover  the 
property  situated  on  lot  7.  The  defendant 
objected  to  the  introduction  of  certain  evi- 
dence, demurred  to  the  plaintifTs  evidence, 
and  requested  certain  instructions ;  all  based 
on  the  theory  that  the  policy  did  not  cover 
any  property  on  lot  7.  We  have  examined 
the  evidence,  and  are  of  the  opinion  that 
there  wag  sufficient  to  Justify  the  court  In 
submitting  to  the  Jury  the  question  of  wheth- 
er or  not  the  policy  was  intended  to  cover 
property  situated  on  both  lots  6  and  7.  The 
Jury  returned  a  verdict  in  favor  of  the  plain- 
tiff. That  verdict,  under  the  evidence,  is 
coBClnslve  In  this  court 

The  Judgment  is  affirmed.  All  the  Justices 
concurring. 

(n  Kan.  142) 

TOPEKA  BRIDGE  &  IKON  CO.  v.  BOARD 

OF  OOM'RS  OF  LABETTE  COUNTY. 

(No.  20208.) 

(Supreme  Court  of  Kansas.    Jan.  8,  1916.) 

(Byllalv*  by  the  Court.) 

Mandauus  €=»3— Right  to  Rkmbdt— Coun- 
ty Bbidob  Contkact. 

The  plaintiff  contracted  with  the  board  of 
county  commissioners  to  erect  a  bridge  over  a 
stream.  The  contrnct  provided  that  the  board 
of  county  commlMionen  would  close  the  site 
of  the  bndge  against  traffic  and  would  put  the 
plaintiff  in  possession  of  the  site  for  the  purpose 
of  building  the  bridge.  Before  performance  the 
board  of  county  commissioners  undertook  to 
repudiate  the  contract  on  the  ground  of  ille- 
gality.   Beld,  mandamus  is  a  proper  remedy. 

[Ed.  Note. — For  other  cases,  see  Mandamus, 
Cent.  Dig.  St  8,  10,  11,  16-34;  Dec.  Dig.,<S=9 
8.] 

Original  proceeding  In  mandamus  by  the 
Topeka  Bridge  &  Iron  (Company  against  the 
Board  of  County  Commissioners  of  Labette 
County.  Defendant's  motion  for  Judgment  on 
the  pleadings  overruled. 

D.  R.  Hite,  of  Topeka,  for  plaintiff.  8.  M. 
Brewster,  Atty.  Gen.,  S.  N.  Hawkes,  Asst  At- 
ty..  Gen.,  and  SX  W.  Columbia,  of  Oswego,  for 
defendant 

BUBCH,  J.  The  action  ia  one  of  manda- 
mus to  compel  the  defendant  to  carry  out  a 
contract  for  the  erection  of  a  reinforced  con- 
crete bridge,  which  contract  the  defendant 
has  undertaken  to  repudiate.  No  motion  to 
quash  the  alternative  writ  was  filed  and  the 
defendant  answered.     The  answer,  however. 


contains  paragraphs  alleging  that  the  court 
is  without  Jurisdiction,  that  the  alternative 
writ  does  not  contain  facts  sufficient  to  war- 
rant Its  issuance,  and  that  the  plaintiff  has 
an  adequate  remedy  at  law.  The  defendant 
moves  for  Judgment  on  these  allegations. 

The  court  has  Jurisdiction  to  entertain  ac- 
tions of  maftadamus,  and  the  question  is 
whether  or  not  its  power  to  issue  the  writ 
should  be  exercised  in  the  present  instance. 

It  is  said  that  the  alternative  writ  does 
not  state  sufficient  facts,  because  there  Is 
nothing  which  the  defendant  may  be  com- 
manded to  do.  The  contract  requires  the  de- 
fendant to  close  the  site  of  the  bridge  against 
traffic  and  to  give  the  plaintiff  po.ssesslon  of 
the  site  for  the  purpose  of  building  the 
bridge.  This  the  defendant  may  be  com- 
manded to  do  now.  Otherwise  the  plaintiff 
would  incur  liability  for  obstructing  the  liigh- 
way  and  creating  a  nuisance  to  public  travel. 

The  remedy  by  action  at  law  for  damages 
for  breach  of  the  contract  is  not  fairly  ade- 
quate. The  profit  to  accrue  to  the  plaintiff 
from  building  the  bridge  cannot  be  definitely 
ascertained  in  advance  of  performance,  and 
the  plaintiff  is  entitled  to  be  placed  in  pos- 
session of  the  right  secured  to  it  by  the  con- 
tract. 

The  motion  for  Judgment  in  favor  of  the 
defendant  is  overruled. 

Some  formal  issues  of  fact  are  made  by  the 
pleadings.  The  real  dispute  between  the  par- 
ties, however,  relates  to  the  validity  of  the 
contract,  the  defendant  contending  that  the 
plans  upon  Which  bids  were  invited  were  not 
sufficient  to  secure  competitive  bidding,  and 
consequently  that  the  contract  was  entered 
into  contrary  to  law.  While  the  ultimate 
question  is  one  of  law,  the  defendant  desires 
to  aid  the  court  in  its  solution  by  present- 
ing some  testimony  elucidating  the  subject  of 
reinforced  concrete  bridge  construction. 
Leave  is  granted  both  parties  to  make  a  suc- 
cinct showing  relating  to  this  subject.  In  con- 
nection with  the  proof  of  such  facts  as  can- 
not be  covered  by  stipulation.  In  default  of 
agreement  the  court  will  prescribe  conditions 
as  to  time  and  method  of  taking  testim<»iy. 
All  the  Justices  concurring. 

W  Kan.  144) 
BEARD  et  al.  v.   KANSAS  CITI. 
(No.  20274.) 

(Supreme  Court  of  Kansas.    Jan.  8,  1916.) 

(Bvttaiu*  by  the  Court.) 

Injunction  «=57— Rembdy  bt  AppkaIt— Ef- 
fect. 

In  a' proceeding  under  section  1024  of  the 
General  Statutes  of  1009  to  extend  a  street,  the 
report  of  the  appraisers  stated  that  they  ap- 
praised and  assessed  the  actual  value  of  the 
land  taken  without  reference  to  the  projected 
improvement  and  the  actual  damages  to  all  oth- 
er property  thereby.  In  the  column  of  benefits 
opposite  the  tract  of  land  owned  by  the  plain- 
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tiffs  were  the  figures  "300,"  indicating  |300, 
while  in  the  column  of  damages  opposite  the 
tract  actnaUy  taken  was  the  word  "none." 
Held  that,  in  view  of  the  presumption  and 
statement  that  the  appraisers  acted  in  accord- 
ance with  the  low,  it  can  fairly  be  deduced  from 
the  entire  report  that  they  subtracted  the  value 
of  the  land  taken  from  the  benefits  to  th«  entire 
tract,  giving  a  surplus  of  $300,  amounting,  at 
most,  to  an  irregularity  which  could  l>e  remedied 
by  an  appeal  taken  at  proper  time,  and  hence  in- 
junction will  not  lie. 

[£d.  Note. — For  other  cases,  see  Injunction, 
Cent.  Dig.  H  6,  34;  Dec  Dig.  <8=»7.] 

Appeal  from  Dlatrict  Court,  Wyandotte 
County. 

Action  by  C.  C.  Beard  and  another  against 
tbe  City  of  Kansas  City,  Kan.  From  a  Judg- 
ment for  defendant,  plaintiffs  appeal.  Af- 
firmed. 

David  F.  Carson  and  James  T.  Cochran, 
both  of  Kansas  City,  for  appellants.  R.  J. 
Higgins,  of  Kansas  City,  for  appellee. 

WEST,  3.  The  plaintiff  songht  to  enjoin 
tlie  dty  from  taking  possession  of  plalnUiTs 
land  for  the  purpose  of  opening  a  street  un- 
der certain  pretended  condemnation  proceed- 
ings, alleging.  In  substance,  that  they  were 
void,  and  were  had-  without  in  any  manner 
assessing  the  damages  caused  thereby  or  as- 
certaining the  actual  value  of  the  land  pro- 
posed to  be  taken,  or  assessing  the  actual 
damages  to  other  property  affected  thereby, 
or  assessing  against  the  dty  the  amount  of 
benefit  to  the  public  generally,  and  also  that 
the  appraisers  through  mistake  or  by  inad- 
vertence assumed  or  acted  upon  the  presump- 
tion that  plaintiff's  land  was  a  part  of  a  pub- 
lic hl^way,  and  therefore  that  no  compensa- 
tion was  due'  them.  The  report  of  the  ap- 
praisers was  set  out  as  an  exhibit,  and 
showed  that  the  amount  of  damages  assessed 
was  nothing,  and  tbe  amount  of  benefits  was 
$300.  The  defendant  demurred,  and  the  de- 
murrer was  sustained  upon  the  ground' that 
facts  sufficient  to  constitute  a  cause  of  action 
were  not  stated.  Other  complaints  are  made 
and  other  questions  ar6  argued,  but  the  case 
turns  upon  the  one  point  whether  or  not,  un- 
der the  amended  petition  and  its  exhibits, 
the  defendant  is  shown  to  have  taken  tbe 
plaintiff's  land  without  the  required  allow- 
ance of  damages. 

The  plaintiff  Insists  that,  in  the  face  of  the 
all^^ation  that  no  such  allowance  was  made 
and  of  the  exhibited  report  showing  the  word 
"none"  under  the  heading  "amount  of  dam- 
ages allowed,"  it  cannot  be  said  that  the  stat- 
utory requirement  was  followed.  The  city 
contends  that  the  real  fact  Is  shown  by  tbe 
report  of  the  appraisers,  which  is  that  they 
did  their  duty  and  assessed  tbe  benefits  $300 
greater  than  the  damages,  and  simply  stated 
in  their  report  the  difference,  without  giv- 
ing tbe*  two  basic  items,  the  report  itself 
steting  that: 

They  "upon  actual  view  proceeded  to  fairly 
and  impartially  ascertain,  appraise,  and  assess 


the  actual  value  of  the  land  proposed  to  be 
condemned  and  taken  for  such  street,  without 
reference  to  the  projected  improvement  and  tbe 
actual  damages  to  all  other  property  thereby, 
and  we  assessed  the  city  the  amount  of  the 
benefits  to  the  public  generally,  •  •  •  and 
we  now  return  said  schedule  and  list  in  full 
as  a  complete  and  impartial  statement  of  said 
damages  and  benefits.'  ^ 

It  is  argued  that  the  law  reqi^iring,  in  case 
of  an  appeal,  a  bond  that  the  party  appeal- 
ing will  pay  all  costs  U  he  does  not  recover 
a  judgment  for  a  greater  amount  than  that 
allowed  him  by  the  appraisers  (Gen.  Stat. 
1909,  {  1024),  implies  that  tbe  report  must 
specify  the  sum  actually  allowed.  But  it 
seems  beyond  question  that  the  allowance  of 
nothing  gives  the  same  right  of  appeal  as  the 
allowance  of  a  nominal  sum  would  give,  and 
if  in  case  the  benefits  exceed  tbe  damages  the 
appraisers  should  simply  report  the  overplus 
of  the  former,  instead  of  the  two  amounts 
with  tbe  remainder,  the  only  effect  would 
seem  to  be  that  the  party  aggrieved  could 
appeal  with  a  much  smaller  bond  than  would 
be  required  in  case  the  other  method  had  been 
followed  by  the  appraisers  in  their  report. 
In  Com'rs  of  Pottawatomie  County  v.'  O'Sul- 
livan,  17  Kan.  68,  a  case  involving  the  ap- 
propriation of  a  right  of  way  for  a  public 
road,  in  speaking  of  compensation  to  the  own- 
er, it  was  said: 

"But  this  compensation  is  secured  if  the  in- 
dividual receive  an  amount  which,  with  the  di- 
rect benefits  accruing,  will  equal  the  loss  sus- 
tained by  the  appropnation.  We,  of  course,  ex- 
clude the  indirect  and  general  benefits  which 
result  to  the  public  as  a  whole,  and  therefore 
to  the  individual  as  one  of  the  public ;  for  he 
pays  in  taxation  for  his  share  of  such  general 
benefits."    (Page  69  of  17  Kan.) 

See,  also,  Toble  v.  Com'rs  of  Brown  Coun- 
ty, 20  Kan.  14;  Roberts  v.  County  of  Brown, 
21  Kan.  •247;  Trosper  v.  Com'rs  of  Saline' 
County,  27  Kan.  391. 

The  owner  was  entitled  to  the  value  of  the 
land  taken  less  the  benefit  to  bis  remaining 
land.  The  report  shows  that  both  tbe  tract 
owned  by  tbe  plaintiffs  and  the  part  thereof 
taken  for  tbe  proposed  Improvement  were 
considered,  and  the  special  benefits  to  tbe 
former  assessed.  While  it  does  not  clearly 
appear  that  tbe  value  of  tbe  strip  taken  was 
fixed,  yet,  upon  the '  assumption  and  tbe  gen- 
eral statement  In  their  report  that  the  ap- 
praisers did  their  duty  and  followed  the  stat- 
ute, there  is  a  basis  for  believing  that  they, 
in  fact,  named  as  benefits  tbe  surplus  over 
tbe  value  of  the  land  taken.  If  this  be  true, 
it  amounts  to  nothing  more  than  an  irregu- 
larity, and  the  statute  has  provided  an  ap^ 
peal  from  tbe  award  of  benefit  or  damages 
to  be  taken  ten  days  after  confirmation  and 
notice  thereof,  and  it  is  the  opinion  of  the 
court  that  this  remedy  was  proper  and  ample 
and  the  one  to  be  availed  of,  and  that  in- 
junction will  not  lie. 

The  Judgment  Is  affirmed.  All  tbe  Jtistlces 
concurring. 
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CITY  OF  TOPBKA  ▼.  CENTRAIi  SASH  & 
DOOB  CO.     (No.  19797.) 

(Supreme  Court  of  Kanaaa.    Jan.  8,  1916.) 

/  (Byttabui  by  the  Court.) 

L  Indkhwitt  «=>13— Detectivb  Sidewalk— 
Reoovbbt  aoainbt  CriT  —  Liabuxct  ot 
ABtrmRO  PhoPKRTT  OwinsB. 

Where  a  city  has  bteen  held  liable  for  in- 
juries sustained  by  a  person  lawfully  using  a 
defective  sidewalk,  the  city  can  recover  from  an 
abutting  property  owner  whose  active  fault  caus- 
ed that  condition  of  the  sidewalk. 

[Ed.  Note. — For  other  cases,  see  Indemnity, 
Cent  Dig.  SS  29-S5 ;   Dec.  Dig.  <&=>13.] 

2.   MXTNICIFAI,  GOBPORATTONS  ^=>808— DeTBO- 

Tivi  Sidewalk  —  Injury  to  Pedestrian  — 

LiABiLiTT  or  Abuttino  Propebtt  Owner. 

The  liability  of  an  abutting  property  owner 

whose  active  fault  caused  a  defective  condition 

in  a  sidewalk  does  not  depend  on  that  liability 

being  fixed  by  ordinance  or  by  notice  to  repair. 

(Ed.   Note.— For  other  cases,   see   Municipal 

Corporations,   Cent   Dig.  g|  1684-1687,  1690- 

1694 ;   Dec.  Dig.  «=5>80a] 

Appeal  from  District  Court,  Shawnee 
Cotinty. 

Action  by  the  (Tlty  of  Topeka  against  the 
Central  Sash  ft  Door  Company.  From  a 
Judgment  for  plaintlfC,  defendant  appeals. 
Affirmed. 

3.  O.  Slonecker  and  J.  M.  Stark,  both  ot 
Topeka,  for  appellant.  W.  C.  Ralston,  of  To- 
peka, for  appellee. 

MABSHALL,  J.  This  action  was  brought 
by  the  city  of  Topeka  to  recover  from  the 
defendant  the  sum  of  $631.15,  with  Interest, 
which  the  plaintiff  alleged  it  was  compelled 
to  pay  out  in  satisfaction  of  a  Judgment  ob- 
tained against  it  for  personal  injuries  sus- 
tained by  a  pedestrian  on  account  of  a  defec- 
tive sidewalk.  The  defendant  demurred  to 
the  petition.  This  demurrer  was  overruled. 
From  this  the  defendant  appeals. 

The  petition  alleges  that  the  defective  con- 
dition of  the  sidewalk  was  caused  by  the  de- 
fendant in  driving  horses  and  wagons  over 
the  walk  in  front  of  a  building  owned  and 
used  by  the  defendant  in  its  private  business ; 
that  the  defendant  then  permitted  the  walk  to 
remain  in  that  defective  condition;  that  the 
ordinances  of  the  city  prohibited  riding  or 
driving  over  the  sidewalk;  that  the  defend- 
ant was  notified  of  the  action  against  the 
city  and  asked  to  defend  in  that  action ;  that 
no  defense  was  made  by  the  defendant ;  and 
that  the  city  paid  the  Judgment  rendered 
against  it. 

The  argument  of  the  defendant  is  that  the 
parties  to  this  action  are  in  pari  delicto,  and 
that  therefore  the  one  cannot  recover  from 
the  other ;  that,  because  the  defendant  is  an 
abutting  property  owner  and  bad  a  right  to 
use  the  walk,  it  was  under  no  duty  to  repair, 
and  therefore  it  Is  not  liable ;  that  the  ordi- 
nances of  the  city  do  not  render  the  defend- 
ant liable;   and  that,  because  there  was  no 


notice  requiring  the  defendant  to  repair  the 
sidewalk  pleaded,  it  is  not  liable. 

[1]  1.  The  defendant  caused  the  defective 
condition  of  the  sidewalk.  The  plaintUT  did 
not  participate  in  prodndng  that  condition. 
The  plaintiff  was  ne^lgent  in  permitting  the 
condition  to  remain,  but  it  did  not  in  any 
maimer  cause  the  condition.  The  plaintiff 
was  not  in  equal  wrong  with  the  defendant. 
In  40  L.  R.  A.  (N.  S.)  1165-1172,  U  found 
an  exhaustive  note  on  "Right  of  mnnidpality 
to  -recover  Indemnity  or  contribution  from 
one  for  whose  tort  Ip  has  been  held  liable." 
A  large  number  of  cases  are  there  cited  to 
support  the  proposition  that,  where  munici- 
palities have  been  held  liable  for  injuries 
sustained  by  persons  lawfully  Using  defective 
streets  or  sidewalks,  the  cities  can  recover 
from  those  whose  negligence  or  active  fault 
as  abutters,  licensees,  or  volunteers  caused  the 
defective  conditions.  See,  also,  note  61  L.  R. 
A.  691.  The  fact  that  the  defendant  was  an 
abutting  property  owner  and  had  a  right  to 
use  the  walk  does  not  relieve  It  from  liability 
to  the  city.    Note  12  L.  R.  A.  (N.  S.)  051. 

[2]  2.  This  liability  of  the  original  wrong- 
doer ia  not  dependent  upon  the  existence  ot 
any  ordinance  declaring  his  liability,  nor  np- 
pn  the  fact  that  there  has  been  no  notice  giv- 
en  to  the  wrongdoer  to  repair  the  sidewalk. 
He  is  liable  because  of  his  active  fault  in 
producing  the  defective  condition. 

The  demurrer  to  the  petition  was  property 
overruled.    All  the  Justices  concurring. 


(97  Kan.  110) 
STRAMEL  T.   HA  WES.     (No.   19861.) » 
(Supreme  Court  ot  Kansas.    Jan.  8,  1810.) 

(ByUatnu  (y  the  Court.) 

1.  Contracts  «=>97— Ratimoatiow  —  Action 
FOB  Breach. 

Where  a  party  to  a  contract  electa  to  sue 
upon  it  for  Qamages  resulting  from  an  alleged 
breach  of  its  terms  by  the  defendant,  he  there- 
by ratifies  it  as  a  valid  contract,  binding  alike 
upon  himself  and  the  defendant 

[Ed.  Note.— For  other  cases,  sea  Contracts, 
Cent  Dig.  H  442-446;   Dec.  Dig.  <S=>e7.] 

2.  Specihc  Performahci  «;3l28— Judomknt 
FOR  Damages. 

Although  specific  performance  is  still  an 
equitable  remedy,  the  granting  of  which  rests 
in  the  discretion  of  the  court  the  Code  has  ab- 
rogated the  rule,  which  formerly  obtained,  that 
a  judgment  for  damages  will  not  be  awarded 
where  specific  performance  is  found  impossible, 
unless  the  court  in  its  discretion  and  upon  a 
consideration  of  the  equities,  concludes  that  it 
is  just  and  equitable. 

[Ed.  Note.— For  other  cases,  see  Specific  Per- 
formance, Cent  Dig.  H  412-419;  Dec  Dig. 
«=128.] 

3.  Specific  Pebfobkancb  «s^l28— Rkootert 
OF  Dauaoes— Rioht. 

The  rule,  which  formerly  obtained,  that 
where  a  party  knows  at  the  time  he  brings  suit 
for  spedfie  performance  that  the  contract  can- 
not be  specifically  performed  or  decreed,  he  will 
not  be  allowed  to  recover  compensation  in  the 
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way  of  damages,  has  also  been  abrogated  by  the 
Code. 

[Ed.  Note.— For  other  cases,  see  Spedfle  Per- 
formance, Cent.  Dig.  SI  412-410;  Dec.  Dig.  «=> 
128.] 

4.  Spkcifio  Pksfokmancx  €=11&— Cboss-Pk- 
TinoN— Damages  is  Vsxv  of  Spkoifio  Fkb- 

FOBUANCX. 

In  an  action  In  whtch  plaintiff  sues  to  re- 
cover damages  for  the  breach  by  defendant  of 
a  contract  to  exchange  real  estate,  the  defendant 
may  set  up  a  cross-petition,  alleging  that  plain- 
tiff breached  the  contract,  and  ask  for  specific 
performance,  with  a  prayer  in  the  alternative  for 
damages,  notwithstanding  defendant  is  aware 
of  the  fact  that  plaintiff  has  put  it  beyond  his 
power  to  perform. 

[Ed.  Not^— For  otfier  eases,  see  Specific  Per- 
formance, Cent.  Dig.  {  373 ;  Dec.  Dig.  «=9ll6.] 

6.  Appkal  and  Ebbob  4s»1008'— Judoicbnt— 

CONCLUBXTENESa. 

Where  plaintiff  brings  an  action  to  recover 
damages  for  the  defendant's  breach  of  a  contract 
to  exchange  real  estate  and  the  court  finds  that 
it  was  the  plaintiff,  and  not  the  defendant,  who 
breached  the  contract,  a  judgment  in  defend- 
ant's favor  on  his  cross-petition  for  damages 
will  not  be  set  aside  on  considerations  of  equity, 
or  because  it  appears  that  plaintiff  made  a  bad 
bargain. 

LEid.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §§  3956-3060,  8962-3969: 
Dec.  Dig.  <S=s>100&] 

Appeal  firom  District  Qotnrt,  Edwards 
County. 

Action  by  Anton  Sttamel  against  A.  B. 
Hawes.  From  Jadgment  for  defendant, 
plaintiff  aK>eals.    Affirmed. 

T.  S.  Hann,  of  Kinsley,  and  Jamison,  Hutch- 
ison &  Ostergard,  of  Kansas  City,  Mo.,  for 
appellant.  Dyer  &  MofCat,  of  Kinsley,  and 
F.  Dnmont.Smltb,  of  Hutchinson,  for  appel- 
lee. 

PORTEft,  X  In  some  respects  this  Is  a  re- 
markable case.  The  plaintiff  sued  to  recov- 
er $500  damages  for  the  alleged  breach  by 
the  defendant  of  a  written  contract  for  an 
exchange  of  real  estate,  (timing  that  be  had 
paid  that  amount  as  commissions  to  one 
Joe  Dome,  his  agent  In  procuring  the  con- 
tract. The  defendant  answered  with  a  cross- 
petltlon,  admitting  the  validity  of  the  con- 
tract, but  claiming  that  plaintiff  had  breach- 
ed It;  that  defendant  was  and  continued 
to  be  ready,  able,  and  willing  to  comply  with 
bis  part  of  It  and  to  exchange  properties. 
He  asked  a  decree  against  plaintiff  for  spe- 
cific performance,  with  a  prayer  in  the  alter- 
native for  damages  In  case  plaintiff  had  plac- 
ed It  beyond  his  power  to  perform.  The 
plaintiff  then  was  wUUng  to  drop  the  matter, 
and  filed  his  motion  to  dismiss  the  action,  al- 
leging that  he  had  never  authorized  it  to  be 
brought  The  court  tried  out  that  issue  first, 
and  found  against  the  plaintiff,  who  then 
filed  a  reply,  and  the  cause  went  to  trial  be- 
fore the  court  Separate  findings  of  the 
facts  and  conclusions  of  law  were  made  at 
the  request  of  plaintiff,  and  among  these 


Is  the  finding  that  Dome  had  no  authority 
to  sign  the  contract  as  agent  for  plaintiff; 
that  the  contract  never  bound  the  plaintiff 
to  do  anything  until  he  ratified  It  by  .bringing 
his  action  upon  It  to  recover  damages  for  Its 
breach.  The  court  also  found  that  It  was  the 
plaintiff,  and  not  the  defendant,  who  breach- 
ed the  contract,  and  that  defendant  was  en- 
titled to  recover  damages  against  plaintiff 
In  the  sum  bt  ^,520,  and  Judgment  was  ren- 
dered accordingly.  This  left  the  plaintiff  In 
a  serious  predicament,  and  it  is  not  surpris- 
ing that  he  appealed.  At  the  time  the  Judg- 
ment was  rendered,  the  court  added  a  post- 
script statement,  which  became  a  part  of  the 
record,  and  which  reads : 

"The  trial  court  feels  that  the  statement  in 
this  case  is  inequitable ;  that  defendant  could 
not  have  recovered  in  this  case  if  plaintiff  had 
not  elected  to  hold  said  contract  good  and  sue 
thereon;  that  the  question  of  equity  was  not 
considered  by  the  court  in  rendering  Judgment 
in  this  case,  but  the  judgment  is  based  solely 
upon  the  court's  idea  that  plaintiff,  in  filing  the 
suit  in  this  case,  has  ratified  said  contract  and 
is  bound  by  the  terms  thereof.  This  statement 
is  made  in  order  that  the  Supreme  Court  may 
know  the  theory  upon  which  Judgment  was 
rendered  in  this  case." 

By  the  contract,  which  Is  dated  November 
18,  1912,  plaintiff  agreed  to  trade  three  sec- 
tions of  land  In  Nebraska  for  an  apart- 
ment house  In  Kansas  City,  Kan.,  belonging 
to  defendant  The  Nebraska  land  was  r^- 
resented  as  subject  to  mortgages  amounting 
to  $T,000,  due  May  17,  1916.  As  a  matter  of 
fact  $1,000  of  the  Incumbrance  was  past  due, 
and  the  balance  matured  a  year  later.  The 
court  found  that  the  apartment  house  was 
represented  to  be  subject  to  two  mortgages 
aggregating  $5,000,  due  In  five  years.  The 
contract  Is  'silent  as  to  the  date  when  these 
mortgages  were  due,  and  the  court's  finding 
Is  upon  evidence  of  oral  statements  made  to 
plaintiff  by  defendant's  agent  previous  to  the 
execution  of  the  contract  The  amount  of 
mortgages  on  the  Kansas  City  property  turn- 
ed out  to  be  $5,200,  but  before  plaintiff  de- 
clared his  intention  to  refuse  to  make  the 
trade,  the  defendant  took  up  the  $200  In- 
cumbrance, and  the  release  was  noted  on  bis 
abstract,  which  was  returned  to  plaintiff  for 
further  examination.  It  appears  also  that  a 
suit  to  foreclose  one  of  the  mortgages  on 
the  apartment  house  was  pending  tn  the  dis- 
trict court  of  Wyandotte  county,  but  defend- 
ant notified  the  plaintiff  that  arrangements 
bad  been  made  to  dismiss  the  foreclosure  and 
to  extend  the  mortgage,  and  that  he  was. 
waiting  to  learn  whether  the  plaintiff  would 
arrange  to  procure  an  extension  of  the  mort- 
gages on  the  Nebraska  land.  The  corres- 
pondence between  the  parties  and  their  at- 
torneys, concerning  requirements  In  respect 
to  the  abstracts,  continued  for  several  weeks 
after  the  expiration  of  the  30  days  agreed 
upon  for  the  completion  of  the  trade.  The 
court  found  that  the  plaintiff  failed  to  return 
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defendant's  abstract  after  It  was  sent  to  Mm 
the  last  time,  or  to  answer  lnqulrlei<  re- 
specting tbe  defendant's  requirements  as  to 
plaintiff's  abstract,  and  that  on  April  14, 
1913,  plaintiff  notified  defendant  that  be  re- 
fused to  complete  the  trade,  assigning  as  bis 
reasons  therefor  that  he  had  never  made  a 
valid  contract,  that  defendant  had  failed 
to  comply  with  his  part  of  It,  and  that  there 
were  fraudulent  representations  made' to  him 
by  defendant  concerning  the  property  and  the 
incumbrances  thereon. 

The  particular  matters  which  doubtless 
impelled  the  trial  court  to  conclude  that  the 
Judgment  is  inequitable  are  the  facts  stated 
In  finding  No>  13,  namely,  that  at  the  time 
the  contract  was  made,  plaintiff's  Nebraska 
land  was,  worth  $11,520,  subject  to  $7,000 
incumbrances,  while  the  apartment  house 
was  worth  only  $5,000,  and  was  incumbered 
for  that  amount,  making  the  difference  be- 
tween the  values  of  the  properties  $4,520,  the 
amount  for  which  the  court  gave  defendant 
Judgment 

The  plaintiff  relies  upon  two  assignments 
of  error:  First,  that  the  court  erred  in  its 
conclusions  of  law  from  the  facts  found;  sec- 
ond, that  it  erred  in  rendering  Judgment  in 
defendant's  favor.  The  main  contention  is 
that  the  Judgment  is  inequitable,  and  natu- 
rally much  importance  is  attached  to  the 
statement  of  the  trial  Judge  that  equitable 
considerations  did  not  enter  into  its  rendi- 
tion. There  is  a  statement  In  plaintiff's  brief 
that  this  action  was  brought  to  recover  as 
damages  the  commission  which  he  paid  to 
his  agent  "'became  of  defendatU'i  fraud  in 
procuring  the  contract,  and  Ma-  failure  to 
perform  it."  That  portion  of  the  statement 
which  we  have  italicized  Is'not  supported  by 
the  abstract  The  petition  to  which  plaintiff 
refers  contains  no  averment  of  fraud  in  pro- 
curing the  contract,  the  cause  of  action  be- 
ing placed  solely  upon  the  alleged  failure  of 
defendant  to  perform.  While  the  court  per- 
mitted plaintiff  to  prove  a  misrepresentation 
with  respect  to  the  amount  of  incumbrances 
on  the  Kansas  City  property  made  by  defend- 
ant's agent  before  the  contract  was  executed, 
it  must  be  apparent  that  the  validity  of  the 
contract  was  not  in  issue.  Nor  could  its 
validity  or  Unding  effect  as  to  himself  have 
been  raised  as  an  issue  by  the  plaintiff.  In 
order  to  recover  damages  for  its  breach,  it 
became  necessary  for  him  to  afiSrm  the  con- 
'  tract,  and  as  the  trial  court  found,  he  did 
this  when  he  brought  his  action  on  the  con- 
tract 

[1]  It  hardly  seems  necessary  to  cite  au- 
thorities to  show  that  when  plaintiff  elected 
to  sue  upon  the  contract  for  damages  result- 
ing from  the  alleged  breach  of  its  terms,  he 
thereby  ratified  It  as  a  valid  contract  bind- 
ing alike  upon  himself  and  the  defendant. 
Bu^  see,  McNutt  v.  Nellans,  82  Kan.  424,  429, 


108  Pac.  834,  836,  where  the  court  used  this 
language: 

"He  cannot  be  permitted  to  blow  hot  and  cold 
— to  seek  the  specific  performance  of  a  contract 
and  in  the  same  action  claim  that  the  contract 
itself  is  void." 

"After  the  right  to  rescind  a  contract  has  ac- 
crued, the  party  having  the  right  may  waive  it 
by  instituting  an  action  to  recover  damages  for 
the  breach  of  the  other  party,  since  such  an  ac- 
tion is  based  upon  an  affirmance  of  the  c<hi- 
tract"    24  A.  &  E.  EncycL  of  Law,  647. 

[2,  3]  The  plaintiff  assumes  that  because  of 
the  settled  doctrine  that  specific  performance 
is  not  a  matter  of  right  but  always  an  equi- 
table remedy,  the  grantlhg  of  which  rests  In 
the  discretion  of  a  court  of  equity,  therefore 
a  Judgment  for  damages  cannot  be  awarded 
when  specific  performance  is  found  impos- 
sible, unless  the  court  in  its  discretion  and 
upon  a  consideration  of  the  equities  of  the 
whole  case,  concludes  that  it  is  Just  and  fair 
to  grant  such  relief.  He  doubtless  relies  up- 
on a  principle  which  is  stated  in  the  follow- 
ing language: 

"It  is  weU  settled  •  •  •  that  a  court  of 
equity  will  not  grant  pecuniary  compensation 
in  lieu  of  performance,  unless  the  case  made  out 
is  one  for  equitable  interpoisticai,  and  would  en- 
title the  plaintiff  to  performance  in  specie  but 
for  the  intervening  facts."  26  A.  &  Xf.  EncycL 
of  L.  86. 

.The  doctrine,  however,  obviously  has  no 
application  to  an  action  for  damages  in  a 
court  of  law.  It  is  like  many  other  rules 
governing  the  procedure  in  suits  for  specific 
performance  which  still  obtain  in  equU; 
courts,  such,  for  instance,  as  the  rule  that 
where  the  plaintiff  knows  at  the  time  he 
files  the  suit  for  specific  performance  that 
the  contract  cannot  be  si)eciflcally  performed 
or  decreed,  he  will  not  be  allowed  to  recover 
compensation  in  the  way  of  damages  for  the 
reason  that  a  court  of  equity  would  have  no 
Jurisdiction.  As  noted  in  20  Cyc.  487,  "these 
rules  are  abrogated  by  the  Code." 

Suppose  the  situation  were  reversed  and 
aU  the  advantages  of  the  trade  bad  been 
on  plaintiff's  side.  He  sues  to  recover  dam- 
ages for  defendant's  breach  of  the  contract 
Would  it  have  been  a  sufficient  defense  to 
the  cause  of  action  for  defendant  to  liare 
pleaded  that  he  had  made  a  bad  bargain ; 
that  the  Nebraska  land  was  not  worth  as 
much  as  the  apartment  house?    Clearly  not 

"Although  inadequacy  of  consideration  in  con- 
tracts of  sale,  either  in  the  price  or  property 
sold,  may  be  a  ground  of  defense,  yet  the  fa- 
cility of  contracting  and  the  free  exercise  of  the 
judgment  and  will  of  the  parties  require  that, 
as  a  general  rule,  they  should  be  sole  judges  as 
to  the  value  of  tne  benefits  to  be  derived  from 
their  bargains.  •  •  •  And  such  is  now  the 
rulfe.  'For  courts  of  equity,  as  well  as  courts  of 
law,  act  upon  the  ground  that  every  person  who 
is  not  from  his  peculiar  condition  and  circum- 
stances under  disability  is  entitled  to  dispose  of 
his  property  in  such  manner  and  upon  such 
terms  as  he  chooses ;  and  whether  his  bargains 
are  wise  and  discreet,  or  profitable  or  unprofita- 
ble, or  otherwise,  are  considerations,   not  for 
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courts  of  justice,  but  for  the  party  himself  to 
deliberate  upon.'  Story's  "Eq.  Juris.  {  244." 
Waterman  on  The  Specific  Performance  of  Con- 
tracts, i  179. 

In  Mlsaourl  River,  Ft  S.  ft  O.  B.  Co.  t. 
County  of  Miami,  12  Kan.  482,  it  was  said: 

"Mere  inadequacy  of  price  affords  no  ground 
to  set  aside  a  contract  of  sale,  unless  it  be  of 
80  gross  a  nature  and  given  under  such  circum- 
stances as  .to  afford  a  necessary  presumption 
of  fraud  or  imposition."    Syllabus. 

Trial  courts  frequently  find  It  necessary 
to'  ^ve  judgments  for  damages  for  the  breach 
of  contracts  which  are  harsh  and  inequitable, 
and  this  court  is  not  permitted  to  reverse 
snch  judgments  upon  .purely  equitable  con- 
siderations. The  plaintiff  cannot  claim  that 
he  has  been  impaled  upon  the  technicalities 
of  the  law.  It  is  not  a  technical  rule  that 
one  who  is  a  party  to  a  contract  and  who 
sues  to  recover  damages  for  its  breach,  there- 
by affirms  that  the  contract  Is  valid  and  bind- 
ing upon  himself  as  well  as  the  defendant 
It  is  a  substantive  rule,  founded  in  the  very 
nature,  essence,  and  reason  of  things,  a  rule 
'Which  does  not  admit  of  exceptions  for  the 
purpose  of  allo'wlng  the  plaintiff  in  such  an 
action  to  change  his  foothold  and,  when  met 
with  a  cross-demand  of  the  other  party  based 
upon  the  theory  that  the  contract  is  valid, 
then  to  assert  that  he  is  not  bound  by  its 
terms. 

[4,  5]  In  plaintiff's  brief  it  is  asserted  that 
there  is  no  allegation  In  the  cross-petition,  or 
evidence,  or  finding,  to  the  effect  that  "plain- 
tiff had  disposed  of  Ills  Nebraska  land  or  in 
some  other  way  put  It  beyond  his  power  to 
comply  with  the  contract"  An  allegation  of 
that  kind  was  neither  necessary  nor  proper 
in  view  of  the  theory  upon  which  the  cross- 
petition  was  based,  which  was  that  defend- 
ant desired  specific  performance,  but  if  for 
any  reason  that  relief  could  not  be  decreed 
be  wanted  his  damages.  Under  the  rules 
which  prevailed  before  the  adoption  of  codes, 
as  already  noted,  an  allegation,  showing  that 
the  complainant  was  aware  of  the  fact  that 
specific  performance  could  not  be  decreed, 
would  have  made  the  pleading  subject  to 
demurrer.  The  cross-petition  follows  a  form 
approved  in  Henry  v.  McKlttrlck,  42  Kan. 
485,  22  Pac.  576.  The  defendant  challenges 
the  statement  that  there  was  no  evidence 
showing  that  plaintiff  had  disposed  of  his 
Nebraska  lands,  and  the  challenge  is  sup- 
ported by  filing  here  certified  copies  of  deeds 
executed  by  plaintiff,  conveying  the  lands 
to  a  third  party,  which  it  appears  were  in- 
troduced in  evidence,  though  not  mentioned 
in  the  abstract  This  disposes  of  the  conten- 
tion that  there  was  no  evidence  of  the  fact ; 
and  the  Judgment  in  defendant's  favor  In- 
clndes  a  finding  that  plaintiff  had  placed  it 
beyond  his  power  to  perform  the  contract 

The  judgment  must  be  affirmed.  All  the 
Justices  concurring. 
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(96  Kan.  833) 
STATE  ex  rel.  CASTER  et  aL  v.  FLANNEI/- 
IjX,  Judge,  et  at    (No.  20824.) 
(Supreme  Court  of  Kansas.    Jan.  18,  1916.) 

(SyUabut  Iv  the  Court.) 

L  Reicovai.  of  Causes  ^s»4  —  MANnAirus— 

"Civn,  AcTTON." 

An  original  proceeding  in  mandamus  is  not 
removable  from  a  state  to  a  federal  court  for 
the  reason  that  it  is  not  a  "civil  action"  within 
the  meaning  of  the  Removal  Acts  of  Congress 
(Act  March  3,  1911.  c  231.  j  28,  86  Stat  1094 
[U.  S.  Comp.  St  1913,  S  lOlO]). 

[Ed.  Note. — For  other  cases,  see  Removal  of 
Causes,  Cent.  Dig.  {{  11-20;  Dec.  Dig.  <8=^. 

For  other  definitions,  see  'Words  and  Phrases, 
First  and  Second  Series,  Civil  Action.] 

2.  Removal,  of  Causes  9=>5  —  Ancuxabt 
Suit— RioHT  to  Remove. 

A  suit  which  is  ancillary  and  supplemmtal 
to  one  previously  brought  in  a  state  court,  and 
which  is  so  connected  with  the  original  suit  as  to 
form  an  incident  thereto,  and  to  be  substantially 
a  CMitinuation  thereof,  cannot  be  removed  into  a 
district  court  of  the  United  States,  unless  the 
original  suit  has  been  previously  or  may  be  si- 
mnltaneously  removed. 

[Ed.  Note. — For  other  cases,  see  Removal  of 
Causes,  Cent  Dig.  $$  21,  22;   Dec.  Dig.  <S=>5.] 

3.  Mandaitds  €=>3  —  Coupeixino  Public 
Service— Existence  of  Other  Remedy. 

The  Public  Utilities  Act  makes  it  the  duty 
of  the  Public  UtiUties  Commission  to  require  a 
public  utility  to  render  efficient  service,  and  pro- 
vides the  machinery  for  an  investigation  by  the 
Commission  into  all  questions  affecting  the  char- 
acter and  sufficiency  of  such  service.  This  court 
will  not  entertain  a  proceeding  in  mandamus  to 
compel  a  pubUc  utility  to  furnish  efficient  and 
sufficient  service  until  the  Public  Utilities  (Com- 
mission has  made  an  order  requiring  the  de- 
fendant to  furnish  more  efficient  service,  which 
the  defendant  has  refused  to  obey. 

[EA.  Note. — For  other  cases,  see  MandamutL 
Cent  Dig.  g§  8,  10,  11,  16-34;  Dec  Dig.  «=s>3.1 

4.  Mandamus  €=»16  —  Issuance  or  Wbit  — 
Right. 

Mandamus  being  a  discretionary  writ,  the 
court  will  refuse  to  issue  the  writ  where  it 
would  be  useless,  or  futile,  and  of  no  public  ben- 
efit 

[Ed,  Note. — For  other  cases,  see  Mandamus, 
Cent.  Dig.  §S  48,  59,  60;  Dea  Dig.  <8=>16.] 

6.  Courts  e=>207  —  iNJuwonow  —  Jurisdic- 
tion—SuFRXiot  Court. 

In  an  original  proceeding  in  mandamus,  a 
supplemental  petition  was  filed  asking  the  court 
to  enjoin  the  defendants  from  prosecuting  an 
action  begun  in  a  federal  court,  the  plaintiff 
claiming  that  the  jurisdiction  of  this  c'ourt  in 
the  original  proceeding  was  thereby  interfered 


with.  Upon  a  consideration  of  the  issues  raised 
by  the  pleadings,  the  court  finds  that  nothing 
substantial  remains  to  be  determined  in  the  orig- 
inal or  supplemental  proceeding,  and  the  injunc- 
tion is  therefore  denied  and  the  proceeding  in' 
mandamus  dismissed. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent 
Dig.  I  597;   Dec.  Dig.  <S=9207.] 

Original  mandamus  by  the  State,  on  the 
relation  of  H.  O.  Caster,  as  Attorney  for  the- 
Public  Utilities  Commission,  and  others, 
against  Thomas  3.  FlanneUy,  as  Judge  of 
the  District  Court  of  Montgomery  County,  and 
John  M.  Landon  and  others,  as  Receivers  of 
the  Kansas  Natural  Gas  Company,  to  secure 
vacation  of  a  restraining  order,  wherein  a 
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petition  was  filed  for  removal  and  an  Injunc- 
tion order  was  requested.  Petition  for  re- 
moval denied,  Injonctloa  denied,  and  pro- 
ceedings dismissed. 

H.  O.  Caster,  A.  B.  Helm,  F.  S.  Jackson, 
all  of  T<^>eka,  for  plaintiffs.  Chester  I.  Long, 
of  Wichita,  J.  H.  Atwood,  of  Kansas  City, 
Mo.,  T.  S.  Salathiel,  of  Independence,  and 
Robert  Stone  and  T.  F.  Doran,  botb  of  Tope- 
ka,  for  defendants. 

PORTER,  J.  This  is  an  original  proceed- 
ing in  mandamus.  It  was  brought  August 
17,  1915,  by  the  Public  Utilities  Commission 
as  plaintiff  against  Thomas  J.  Flannelly, 
Judge  of  the  district  court  of  Montgomery 
county,  and  the  receivers  of  the  Kansas  Nat- 
ural Gas  Comx>any,  appointed  by  him.  The 
main  purpose  of  the  proceeding  was  to  va- 
cate a  restraining  order  issued  by  the  dis- 
trict Judge  against  the  Utilities  Commission 
affecting  the  rates  to  be  charged  for  gas  fur- 
nished by  the  receivers  to  the  public.  The 
receivers  filed  an  answer  which,  In  addition 
to  other  defenses,  alleged  that  on  July  16, 
1016,  the  Utilities  Commission  had  made  a 
ruling  denying  their  application  for  an  order 
fixing  a  reasonable  rate  to  be  charged  for 
gas  supplied  to  their  customers,  and  that  the 
old  rate  was  unreasonable  and  confiscatory. 
On  October  4,  1916,  a  decision  was  rendered 
(State  ex  rel.  v.  Flannelly,  96  Kan.  3T2,  152 
Pac.  22),  in  which  it  was  held  that  the  dis- 
trict court  of  Montgomery  county  obtained 
no  Jurisdiction  over  the  Commission,  and 
that  its  orders  restraining  the  Commission 
from  enforcing  a  rate  should  be  vacated  and 
set  aside.  The  court  at  that  time  also  held 
that  the  receivers  of  the  gas  company  are 
under  the  control  of  the  Utilities  Commis- 
sion; that  the  Commission  has  the  exclu- 
sive power  to  fix  the  rates  to  be  charged 
for  the  service  rendered  by  the  gas  company 
while  It  is  being  operated  by  the  receivers; 
that  the  receivers  are  not  engaged  in  inter- 
state commerce,  at  least  that  kind  of  in- 
terstate commerce  which  takes  the  busi- 
ness from  the  control  of  the  state.  It  was 
held,  however,  that  no  writ  of  manda- 
mus should  issue,  for  two  reasons:  First, 
because  the  Public  Utilities  Commission  had 
not  in  fact  made  a  final  order  establishing  a 
rate  to  be  charged  for  gas;  second,  because 
the  old  rate  of  25  cents  was  shown  by  the 
findings  of  the  Utilities  Commission  itself  to 
be  unreasonable  and  confiscatory.  In  the 
Opinion  it  was  held  that  the  court  would  re- 
tain Jurisdiction  of  the  cause  as  to  the  de- 
fendant receivers  "for  such  orders  and  Judg- 
ments as  may  be  hereafter  made." 

Thereafter,  the  Public  UtiUties  (Commis- 
sion granted  the  receivers  a  rehearing  of 
their  application  to  fix  a  reasonable  rate, 
and  on  December  10,  1915,  the  Commission 
Issued  a  final  order,  establishing  a  rate  of 
28  cents.  The  receivers  accepted  this  rate 
under  protest,  and  on  December  28,  1915,  fil- 


ed with  the  Utilities  (Commission  a  8cbednl« 
of  rates  and  rules  in  accordance  with  the 
order  of  December  loth,  and  since  the  filing 
of  the  schedule  the  receivers  have  been 
charging  the  rate  thus  established.  On  the 
29th  of  December,  1915,  the  receivers  filed 
a  suit  in  the  United  States  District  Court 
for  the  District  of  Kansas  against  the  Pub- 
lic Utilities  Commission,  seeking  to  enjoin 
the  enforcement  of  the  order  of  December 
10th,  alleging,  in  substance,  that  the  receivers 
are  engaged  in  buying  gas  in  the  state  of 
Oklahoma  and  in  transporting  it  through 
pipe  lines  into  and  through  the  state  of  Kan- 
sas and  into  the  state  of  Missouri,  and  In 
producing  gas  in  the  state  of  Kansas;  that 
the  gas  taken  in  Oklahoma  is  commingled 
with  the  gas  produced  in  Kansas  and  dis- 
tributed from  the  pipe  lines  to  customers 
in  both  Kansas  and  Missouri,  and  that  in  so 
doing,  the  receivers  are  engaged  in  interstate 
commerce;  that  the  Public  Utilities  0>m-' 
mission  of  the  state  of  Kansas  has  no  Juris* 
diction  to  fix  the  rates  and  rules  for  the  sale 
of  gas  by  the  receivers  to  their  customers 
in  Kansas ;  and  further  alleging  that  the  or- 
der of  the  (Commission  of  December  10th  is 
unlawful  for  the  reason  that  the  rates  fixed 
are  unreasonable  and  confiscatory. 

On  January  S,  1916,  the  Public  Utilities 
Commission  presented  an  application  in  the 
original  proceeding  in  mandamus,  asking  the 
court  for  an  injunction  order,  restraining  the 
receivers  from  further  prosecuting  the  suit 
begun  in  the  federal  court.  A  temporary  re- 
straining order  issued,  and  the  application 
for  a  temporary  injunction  was  set  down  for 
hearing.  In  the  meantime,  on  January  7, 
1916,  the  receivers  of  the  gaa  company  filed 
their  petition  for  removal  of  the  cause  to 
the  United  States  District  Court  for  the  Dis- 
trict of  Kansas. 

[1]  The  first  question  before  tbe  court  at 
this  time  is  the  application  of  defendants 
for  removal,  which  has  beea.  contested  by  the 
plaintiff.  The  petition  for  removal  renews 
again  the  contention  of  the  receivers  that 
they  are  engaged  in  interstate  commerce,  and 
alleges  that  the  order  of  December  10,  1916, 
established  an  unremunerative  and  confisca- 
tory rate,  which  imposes  a  burden  upon  the 
interstate  commerce  conducted  by  them. 

It  will  not  be  necessary  to  consider  many 
of  the  legal  propositions  presented  and  urg- 
ed at  the  hearing  and  in  briefs  submitted  by 
counsel  on  both  sides,  because  in  our  view 
of  the  matter  the  controversy  before  ua  la 
narrowed  down  to  two  questions.  This  be- 
ing an  original  proceeding  In  mandamus,  it 
cannot  be  removed  to  a  federal  court.  On 
May  18,  1915,  we  denied  a  petition  for  re- 
moval in  the  case  of  City  of  Garden  City  v. 
Garden  City  Telephone,  Light  &  Manufac- 
turing (Co.,  on  the  ground  that,  being  an  orig- 
inal proceeding  in  mandamus,  it  was  not  re- 
movable. No  opinion  was  written.  In  Rosen- 
baum  r.  Bauer,  120  U.  S.  450,  7  Sup.  Ct 
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633,  30  L.  Ed.  743,  It  was  held  that  an  orig- 
inal proceeding  in  mandamus  is  not  remov- 
able for  the  reason  that  It  is  not  a  suit  of  a 
dvil  natnre  within  the  meaning  of  the  Re- 
moval Act  of  1875. 

[2]  It  should  be  stated  also  that  the  plain- 
tiff the  Pnblic  Utilities  Commission,  on  Jan- 
uary 3,  1916,  filed  a  supplemental  petition 
In  this  proceeding,  in  which,  besides  praying 
for  a  permanent  Injunction  against  the  pros- 
ecution by  the  receivers  of  their  suit  in  the 
federal  court,  a  writ  of  mandamus  is  sought 
to  compel  the  receivers  to  perform  their  of- 
ficial duties  and  to  furnish  to  their  customers 
efficient  and  sufficient  service^ 

"A  suit,  which  is  ancillary  and  supplemental 
to  one  previously  brought  in  a  state  court,  and 
which  is  80  connected  with  the  original  suit  as 
to  form  an  incident  thereto,  and  to  be  substan- 
tially a  continuation  thereof,  cannot  be  removed 
into  a  circuit  court  of  the  United  States,  unless 
the  original  suit  has  been  previously  or  may  be 
simultaneoDsly  r^oved."    34  Cyc.  1229. 

See,  also,  Western  Union  Telegraph  Co.  ▼. 
State  ex  reL,  166  Ind.  492,  495,  76  K.  B.  100, 
8  L.  R.  A.  (N.  S.)  153,  6  Ann.  Ca&  880;  State 
of  Indiana  v.  Lake  Erie  &  W.  Ry.  Co.  (C.  C.) 
85  Fed.  1 ;  State  of  Ohio  v.  Columbus  &  Xe- 
nla  R.  Co.  (C.  C.)  48  Fed.  626;  34  Cyc.  1220, 
notes  89,  00. 

[3]  The  petition  for  removal  of  the  cause 
to  the  federal  court  is  therefore  denied  for 
the  saffldent  reason  that,  being  an  action  in 
mandamus  to  compel  the  receivers  to  perform 
their  legal  duties,  the  cause  la  not  removable. 
At  the  same  time,  the  court  deems  it  proper 
to  inquire  what,  if  anything  of  substance,  re- 
mains for  consideration  or  determination  In 
the  original  proceeding.  At  the  hearing  of 
the  application  for  removal  it  was  conceded 
that  the  receivers  have  complied  with  the 
order  of  the  Commission,  and  have  put  Into 
efTect  the  rate  fixed  by  the  order  of  Decem- 
ber 10,  1916.  The  fact  that  they  are  seeking 
by  the  suit  In  the  federal  court  to  enjoin  the 
rate  as  confiscatory  and  unreasonable  maJces 
DO  difference.  They  have  the  right  to  ques- 
tion the  reasonableness  of  the  rate  establish- 
ed by  the  Commission,  and  to  choose  the  for- 
um where  that  question  shall  he  adjudicated. 
Public  Utilities  Act,  Laws  1911,  c.  238,  |  21. 

The  original  petition  filed  here  In  August, 
1015,  alleged  that  the  defendants  as  receivers 
had  neglected  to  comply  with  their  legal  du- 
ties and  to  supply  to  their  customers  through- 
out the  state  efficient  and  sufficient  service, 
and  the  prayer  of  the  petition  asked  that 
they  be  compelled  to  perform  their  official 
duties.  No  facts  were  alleged  upon  which 
the  court  could  have  made  an  order.  It  was 
not  even  alleged  that  the  Commission  itself 
had  ever  made  any  order  requiring  the  de- 
fendants to  supply  efficient  service  or  suffi- 
cient gas.  Nor  was  the  matter  of  the  charac- 
ter of  t^e  service  presented  to  the  court  on 
the  hearing  of  the  cause  at  the  September 
term  other  than  by  Incidental  reference  to 
the  interest  the  imbllc  was  supposed  to  have 


In  an  early  determination  of  the  controversy. 
No  order  directing  the  receivers  to  do  any 
spedflc  thing  was  asked.  The  only  questions 
argued  or  presented,  aside  from  those  re- 
specting the  Jnrlsdlctton  of  the  district  court 
of  Montgomery  county  to  make  certain  or- 
ders,'were  questions  affecting  the  action  of 
the  Commission  in  declining  to  fix  a  reasona- 
ble rate  at  which  the  receivers  should  furnish 
gas. 

This  court  saw  no  necessity  for  prolonging 
the  litigation  over  rates,  and  believed  that 
the  Interests  of  the  public  and  the  parties 
would  be  best  served  by  making  it  unnecessa- 
ry to  go  over  much  of  the  ground  a  second 
time,  or  to  thresh  out  old  straw,  and  there- 
fore retained  the  cause,  so  that  when  the 
Public  Utilities  Commission  should  make 
sudi  orders  as  it  saw  proper  to  make,  either 
of  the  parties  might  in  this  proceeding  have 
any  questions  as  to  rights  or  duties  arising 
thereon  promptly  and  speedily  considered 
and  Judicially  determined. 

But  It  was  conceded  at  the  hearing  of  the 
X>etitlon  for  removal  that  the  only  order  Is- 
sued against  the  receivers  by  the  Utilities 
Commission  is  the  order  of  December  10, 
1915,  fixing  rates,  and  that  this  order  has 
been  obeyed  vnd  enforced  by  the  defendants. 
The  Utilities  Commission  has  made  no  order  of 
any  Idnd  requiring  that  defendants  render 
more  efficient  service.  The  supplemental  peti- 
tion in  this  cause,  filed  January  6,  1916,  re- 
peats the  averments  of  the  original  petition,  to 
the  effect  that  the  receivers  neglect  and  refuse 
to  furnish  efficient  and  sufficient  service, 
and  asks  that  an  alternative  writ  of  man- 
damus issue  to  compel  them  to  do  sa  Tbe 
Public  Utilities  Act  places  the  duty  upon  the 
Commission  to  require  a  public  utility  to  ren- 
der efficient  service,  and  provides  the  ma- 
chinery for  an  Investigation  by  tbe  Commis- 
sion into  all  questions  affecting  the  character 
and  suffldency  of  such  service.  Laws  1911,  c. 
238,  a  9, 10, 13, 14, 15, 16.  When  the  Commis- 
sion upon  due  notice  and  inquiry  has  made  a 
reasonable  order  requiring  the  defendant  re- 
ceivers to  maintain  more  efficient  service,  the 
presumption  is  that  defendants  will  obey  and 
enforce  the  order.  If  not,  the  courts  will 
entertain  proceedings  to  compel  them  to  do  so. 

[4,  (]  Since  it  is  conceded  that  the  defend- 
ants have  obeyed  all  the  orders  thus  far 
made  by  the  plaintiff,  it  is  apparent  that 
nothing  substantial  is  left  of  the  original 
proceeding  in  mandamus.  This  court  has  no 
original  Jtirlsdiction  in  injunction,  and  no 
power  to  issue  an  injunctive  order,  except  for 
the  purpose  of  protecting  its  own  Jurisdiction 
and  the  rights  at  tbe  parties,  until  it  lias  de- 
termined some  MHitroversy  pending  before  it 
C,  K.  &  W.  R.  Co.  T.  Com'rs  of  Chase  County, 
42  Kan.  223,  21  Pac.  1071 ;  State  v.  Brewijig 
Assodation,  76  Kaa  184,  90  Paa  777.  Man- 
damus Is  a  discretionary  writ  The  court  has 
held  that  it  would  refuse  to  issue  the  writ 
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wbere  It  wouId.be  nseless  pr  futile  and  of  no 
public  benefit.  State  ex  rel.  v.  Postal  Tele- 
graph Co.,  96  Kan.  298,  309,  150  Paa  644.  • 
We  bave  then  an  action  pending  here  In 
mandamus  which  is  not  remoTable,  but  the 
averments  of  the  petition  are  vague  and  gen- 
eral; and  since  it  is  now  conceded  that  the 
Public  Utilities  Commission  has  made  no  or- 
der requiring  defendants  to  furnish  better 
or  more  efficient  service,  the  court  would  not 
be  Justified  in  granting  the  writ  nor  in  longer 
retaining  the  proceeding.  It  follows,  too, 
that  there  is  no  reason  why  the  court  should 
Issue  an  injunction  to  protect  Its  Jurisdiction, 
and  therefore  the  plalntifPs  application  for 
an  order  to  restrain  the  defendants  from 
prosecuting  the  suit  begun  in  the  federal 
court  will  be  denied,  and  the  proceeding  in 
mandamus  is  dismissed.  All  the  Justices 
concurring,  except  DAWSON,  J.,  who  did  not 
sit 

(97  Kan.  110) 

GALLOWAY  v.  HUTCHINSON  INTERUK- 

BAN  RY.  CO.     (No.  19857.) 

(Supreme  Court  of  Kansas.    Jan.  8,  1916.) 

(ByUahm  ty  the  Court.) 
Cabbtebs  ®=»347— Injubt  to  Street  Cab  Pab- 

SKNGEB— CONTBrBUTOBT   NEQLIOENCIE— QUES- 
TION or  Law. 

Under  the  facta  stated  in  the  opinion,  it 
ia  held  that  a  passenger  on  a  north-bound  street 
car  who  alighted  while  the  car  was  in  motion, 
and  before  it  reached  the  place  for  the  discharge 
of  passengers  passed  around  the  rear  end  of  the 
car,  and  was  struck  hj  a  south-bound  car  mov- 
ing on  a  parallel  track,  was  guilty  of  contrib- 
utor; neghgence  as  a  matter  of  law. 

[Ed.'  Note. — For  other  cases,  see  Carriers, 
Cent  Dig.  {g  1346,  1350-1386, 138&-1397. 1402; 
Dec.  Dig.  <S=3347.] 

Appeal  from  District  Court  Reno  County. 

Action  by  Frank  GaUoway,  by  T.  A.  Gallo- 
way, his  next  friend,'  against  the  Hutchin- 
son Interurban  Railway  Company.  From  a 
Judgment  for  plaintiff,  defendant  appeals. 
Reversed  and  remanded,  with  direction. 

A.  C.  Malloy  and  C.  M.  WiUiams,  both  of 
Hutchinson,  for  appellant  F.  L.  Martin, 
and  Van  M.  Martin,  both  of  Hatchlnson,  for 
appellee. 

BURCH,  J.  The  action  was  one  for  dam- 
ages for  personal  Injuries  sustained  through 
the  negligence  of  the  defendant  The  plain- 
tiff recovered,  and  the  defendant  appeals. 

The  defendant  operates  a  double-track 
street  railway  running  north  and  south  on 
Main  street  in  the  city  of  Hutchinson.  The 
Inside  rails  of  the  two  tracks  are  58  inches 
apart  snd  the  clearance  between  cars  is 
about  ^  foot  The  plaintiff  was  a  passenger 
on  a  north-bound  car  operated  on  the  east 
track.  At  a  point  on  Mghth  street  which 
extends  east  and  west  across  Main  street 
be  alighted  at  the  rear  and  on  the  east  side 
of  the  car;  passed  behind  it  and  was  struck 
by  a  south-bound  car  operated  on  the  west 


track.  Eighth  street  Is  89.8  feet  wide  and 
27  feet  wide  from  curb  to  curb.  North-bound 
cars  stop  to  receive  and  discharge  passengers 
at  the  north  side  of  the  street  The  south- 
bound car  was  moving  at  a  rate  of  speed 
placed  at  from  8  to  30  miles  per  hour.  An 
ordinance  limited  the  speed  of  cars  in  that 
part  of  the  city  to  15  miles  per  hour.  There 
was  evidence  that  no  gong  was  sounded,  and 
there  was  evidence  that  there  was  no  one  on 
the  street  as  the  two  cars  approached  Eighth 
street  The  plaintiff  was  riding  on  the  rear 
platform  at  the  side  of  the  back  door  of  the 
north-bound  car.    He  testified  as  follows: 

"A.  I  told  the  conductor  I  wanted  off  at 
Biighth,  and  he  pulled  the  bell  rope,  and  we  were 
between'  the  middle  and  the  north  side  of  EUgbth, 
and  when  I  started  to  alight  the  car  had  practi- 
cally come  to  a  stop— if  it  hadn't  come  to  a  stof), 
it  had  practically  come  to  a  stop — and  he  puU- 
ed  the  rope  for  the  car  to  resume  its  speed,  and 
as  he  pulled  it  I  got  off  the  car  right  there.  I 
went  around  behind  it ;  I  went  right  around  be- 
hind it ;  it  wasn't  over  four  feet  from  me  when 
I  went  around  befaind  it,  and  as  I  stepped  out 
into  plain  view  of  the  other  track  I  saw  the  oth- 
er car  coming,  and  at  that  time  it  was,  I  should 
judge,  three-fourths  of  a  car  length  away  from 
me.  I  tried  to  jump  back  then,  and  that  is  all 
I  know  about  it.  •  •  *  Q.  Where  do  you 
think  he  gave  this  signal  to  go  ahead?  A.  It 
waa  between  the  center  of  Eighth  street  and  the 
north  side  of  it.  It  wasn't  until  he  gave  this 
signal  that  I  got  off;  I  was  going  to  ride  to 
the  corner.  Q.  Somewhere  between  the  center 
and  the  north  side  of  Eighth?  A.  Yes,  sir;  I 
would  judge  it  was  then.  I  judge  it  was,  be- 
cause I  was  even  with  the  sidewalk  when  I 
started  across.  Q.  You  say  you  judge  it  waa; 
do  you  know  where  it  was?  A.  I  started— start- 
ed to  start  across  the  street  perhaps  a  little 
angling  to  the  northwest.  Q.  The  car  was  in 
motion  after  you  got  oS?  A.  It  started  in  mo- 
tion. Q.  Started  in  motion?  A.  Yes,  sir;  it 
started  to  kind  of  move  afterwards.  Q.  It  nev- 
er did  ston?  A.  If  it  didn't  come  to  a  stop,  it 
had  just— in  an  instant  it  would  stop.  •  •  * 
Q.  When  you  got  over  behind  the  street  car  and 
attempted  to  cross  the  track  beyond,  didn't  you 
look  to  see  whether  there  was  any  other  car 
coming?  A.  I  looked  as  I  was  crossing  the 
street;  yes,  sir.  •  •  •  Q.  How  did  you  get 
off?  A.  I  got  off  and  stopped  and  went  around 
behind  the  car.  Q.  Which  way  did  you  face 
as  you  got  oS?  A.  Well,  air;  I  just  got  off 
with  my  face  toward  the  north,  and  then  turned 
right  around  and  went  around  behind  it  Q. 
You  got  off  facing  towards  the  north?  A.  Yes, 
sir.  Q.  And  a8~  the  car  proceeded  you  turned 
toward  the  left  to  go  across  there?  A.  I  went 
behind  it ;  it  hadn  t  made  much  progress  yet. 
Q.  It  hadn't  made  any  then,  had  it?  A.  Per- 
haps a  few  inches.  Q.  According  to  that  th« 
car  must  have  stopped  just  prior  to  your  get- 
ting off?  A.  Practically  speaking;  yes,  sir.  Q. 
I  don't  know  what  you  mean  by  'practically 
speaking.'  A.  It  didn't  stop  prior  to  my  get- 
ting off,  but  it  had  just  about  stopped.  Q.  It 
hadn't  stopped  then?  A.  If  it  was  going  at  all, 
it  was  notnmg  that— it  wasn't  going  at  all  prac- 
tically. You  might  say  it  was  stopped.  Q.  It 
was  stopped?  A.  Yes,  sir.  Q.  At  what  rate  of 
speed  were  you  proceeding  across  the  street? 
A.  Well,  about  my  usual  gait  Q.  You  mean 
by  that  what?    A.  Walking." 

The  Jury  discredited  this  testimony  in  Im- 
portant particulars,  and  returned  the  follow- 
ing special  findings  of  fact: 

"Q.  1.  Did  plaintiff  get  off  the  north-bound 
car  while  it  was  in  motion?    A.  Yes. 
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"Q.  2.  How  fast  was  it  going  at  that  time? 
A.  Four  miles  per  hour. 

"Q.  8.  Where,  with  reference  to  the  south 
line  of  Eighth  avenue,  did  the  plaintiff  get  off? 
A  South  of  the  center  of  Eighth  street. 

"Q.  4.  Did  plaintiff  run  after  getting  off? 
A.  Na    •    •    * 

"<^.  6.  Did.  plaintiff  sto^  or  look  and  listen  to 
see  if  a  car  was  approaching  from  the  north  be- 
fore going  on  west  track?    A.  Yes. 

"Q.  7.  Did  plaintiff  see  the  south-bound  car 
before  he  got  near  enough  for  it  to  strike  bim? 
A.  No.    •    •    • 

"Q.  9.  Could  the  motorman  have  stopped  the 
south-bound  car  after  seeing  plaintiff  in  time  to 
avoid  the  accident?     A.  No. 

"Q.  10.  Was  there  anTthing  at  or  near  Eighth 
avenue  to  apprise  the  motorman  of  the  south- 
bound car  of  danger?    A.  Yes. 

"Q.  11.  If  you  answer  the  last  question  in 
the  affirmative,  state  what  it  was?  A.  North- 
bound street  car.    •    •    • 

"Q.  13.  Where,  with  reference  to  the  south 
line  of  Eighth  avenue  did  plaintiff  and  south- 
bound car  come  into  contact?  A.  Center  of 
Eighth  street" 

The  court  set  aside  tbe  sixth  finding  so 
far  as  It  indicated  tliat  tbe  plaintiff  stopped 
before  going  on  the  west  track.  Tbe  negli- 
gence charged  in  tbe  petition  consisted  in 
running  tbe  sontb-bonnd  car  at  an  excessive 
rate  of  speed  without  giving  warning  of  its 
approach  and  without  having  it  under  control 
when  passing  the  north-bonnd  car  which  had 
Just  discharged  the  plaintiff  at  a  street  Inter- 
section. Motions  were  made  for  Judgment  on 
the  special  findings  and  for  a  new  trial, 
whicb  were  overruled. 

It  is  difficult  to  perceive  in  what  particu- 
lar the  motomeer  of  the  south-bound  car  was 
negligent  toward  the  plaintiff,  and  breach  of 
dut7  to  use  due  care  toward  the  aggrieved 
person  is  indispensable  to  recovery.  Express 
Co.  V.  Everest,  72  Kan.  617,  622,  83  Pac.  817. 
The  Jury  did  not  find  and  could  not  find  from 
the  evidence  that  tbe  motomeer  of  the  south- 
bound car  was  required  to  sound  the  gong,  rnn 
at  a  moderate  rate  of  speed,  or  have  his  car 
under  control  because  Qt  the  amount  of  traffic 
or  tbe  number  of  pedestrians  at  tbe  Eighth 
street  crossing  when  he  approached  it  There 
was  no  dispute  that  he  could  see  whatever 
tl>ere  was  to  see  as  the  two  cars  approached 
tbe  crossing  from  opposite  sides,  and  the 
Jury  limited  the  appearance  of  danger  to  tbe 
presence. of  the  north-bound  car  alone.  This 
car,  however,  was  south  of  the  center  of  the 
street  when  tbe  plaintiff  alighted.  It  had  not 
reached  the  place  where  it  should  stop  if 
passengers  were  to  l>e  discharged,  and  it  was 
stlU  moving  at  the  rate  of  4  mUes  per  hour. 
The  plaintiff  was  struck  in  tbe  center  of  the 
street,  substantially  20  feet  south  of  the  place 
where  he  should  have  alighted.  The  motor- 
neer  of  the  south-bound  car  had  the  right 
to  believe,  from  the  practice  and  from  the 
motion  of  the  north-bound  car,  that  if  pas- 
sengers on  that  car  were  to  be  discharged  at 
all,  they  would  not  be  discharged  south  of 
tbe  center  of  the  street  If  this  were  done, 
be  would  be  safely  beyond  the  place,  and 
any  one  who  alighted  and  desired  to  cross 


tbe  street  would  be  at  a  distance  in  the  rear 
of  bis  receding  car. 

Tbe  court  gave  the  Jury  the  following  in- 
struction: 

"The  jury  are  instructed  that  the  speed  at 
which  the  defendant's  south-bound  car  was  run- 
imig  when  it  struck  the  plaintiff  is  to  be  con- 
sidered in  the  li^ht  of  all  the  circumstances. 
The  speed  that  might  be  negligent  under  one  set 
of  conditions  might  not  be  negligence  in  an- 
other. A  rate  of  speed  greater  than  provided 
by  the  ordinances  of  the  city  might  not  be  neg- 
ligence under  certain  circumstances  and  a  low- 
er rate  of  speed  than  provided  by  the  ordinances 
might  be  negligence  under  other  circumstances. 
In  this  connection  you  should  take  into  consid- 
eration the  approaching  car  from  the  opposite 
direction,  whether  or  not  such  approaching  car 
stopped  at  the  crossing  where  it  was  in  the  hab- 
it of  permitting  passengers  to  alight  and  every 
fact  and  circumstance  surrounding  the  parties 
at  the  time  that  the  south-bound  car  struck  tbe 
plahitiff." 

This  instruction  fairly  stated  the  law.  In 
tbe  case  of  Express  Co.  v.  Everest,  supra, 
72  Kan.  624,  83  Pac.  820,  the  court  said: 

"In  every  instance  the  duty  of  taking  care  pre- 
supposes knowledge,  or  its  equivalent  of  the 
particular  state  of  facts  out  of  which  it  arises. 
There  must  be  prevision  of  danger  and  likelihood 
of  injury,  for  the  law  imposes  responsibility  for 
that  only  which  reasonable  prudence  can  an- 
ticipate. 

A  north-bound  car  at  a  point  south  of  the 
center  of  Bigbtb  street,  and  proceeding  at  a 
rate  of  4  miles  per  hour,  was  not  a  warning 
to  tbe  motomeer  of  tbe  south-bound  car  that 
bis  car  might  encounter  a  passenger  alight- 
ing from  tbe  other  car,  and  furnished  no  oc- 
casion to  reduce  speed,  put  the  car  under 
control,  or  sound  tbe  gong.  The  finding  of 
the  Jury  to  the  contrary  shows  the  view  it 
took  of  the  matter,  and  vitiates  the  gener- 
al verdict. 

The  findings  show  that  tbe  plaintiff  did 
not  go  directly  across  the  east  track,  but 
walked  in  a  northwesterly  direction  uptU 
he  was  struck.  He  testified  to  the  same 
fact  He  followed  the  car  from  which  be 
alighted  for  some  distance.  The  two  tracks 
were  so  close  together  that  when  be  passed 
from  behind  the  north-bound  car  a  move- 
ment over  the  space  of  about  one  foot  placed 
him  in  danger.  A  single  step  at  an  ordinary 
gait  from  the  place  where  his  vision  was  ob- 
scured placed  him  irretrievably  in  danger. 
Unable  to  see'  until  he  was  on  the  very  verge 
of  danger,  be  walked  at  his  usual  gait  into 
a  place  of  danger,  looking  as  he  walked. 
Such  conduct  is  irreconcilable  with  the  stand- 
ard of  due  care  whicb  the  law  recognizes. 
Conceding  that  the  rate  of  speed  of  the 
south-bound  car  ought  not  to  have  exceeded 
15  miles  per  hour,  tbe  plaintiff  was  guilty 
of  negligence  which  contributed  to  bis  injury. 
When  he  alighted  be  did  not  look  along  the 
east  side  of  the  car  to  see  if  a  car  were  ap- 
proaching from  the  north  on  the  west  track. 
Not  bearing  any  gong  wlille  he  was  behind 
the  north-bound  car,  he  was  called  upon  to 
make  use  of  his  eyesight  before  attempting 
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to  cross  the  space  between  tbe  two  tracks. 
He  should  have  allowed  the  north-bound  car 
to  move  forward  far  enough  for  him  to  ob- 
tain a  talr  view  of  the  west  track  or  be 
should  bare  looked  north  along  the  space 
between  the  two  tracks  before  abandoning 
his  place  of  safety.  Instead  of  this,  i^ 
movements  projected  his  body  into  danger  at 
the  moment  he  gained  an  opportunity  to  see. 
fie  Tolantarlly  prevented  such  use  of  his 
faculty  of  sight  as  the  law  required,  and 
he  was  guilty  of  negligence  as  a  matter  of 
iaw. 

That  a  street  car  track  Is  a  warning  of 
danger,  that  each  track  where  there  are 
more  than  one  is  a  warning,  that  a  car  may 
be  expected  at  any  time,  and  that  a  pedes- 
trian must  look  and  listen  before  attempting 
to  cross,  has  been  said  so  many  times  that 
a  reference  to  the  decided  cases  is  not  neces- 
sary. The  purpose  of  looking  for  an  on-com- 
tng  car  is  to  avoid  the  danger  incident  to  get- 
ting in  front  of  It  or  so  near  to  it  as  to  cause 
a  collision.  The  time  to  do  this  Is  while  the 
result  of  observation  may  be  utilized  and 
means  and  opportunity  still  exist  to  avoid 
a  collision.  The  place  to  do  this  is  necessa- 
rily a  place  far  enough  removed  from  the 
path  of  the  car  that  it  cannot  strike  while 
the  observation  is  being  made.  If  necessary, 
prudent  and  careful  means  besides  looking 
and  listening  must  be  employed  to  ascertain 
whether  or  not  a  car  Is  coming.  Bums  v. 
BaUway  Co.,  86  Kan.  188,  71  Paa  244; 
Adams  v.  Railway  Co.,  93  Kan.  475^  144  Pac. 
099. 

The  case  at  Railway  Co.  r.  Ryan,  89  Kan. 
538,  77  Pac.  267,  is  quite  similar  with  respect 
to  the  facts  and  is  identical  in  principle  with 
the  one  under  decision.  In  the  Ryan  Case 
the  double  tracks  of  the  street  railway  ran 
east  and  west  Tbe  plalntur  alighted  at 
the  rear  and  on  the  south  side  of  an  east- 
bound  car  on  the  south  track.  She  went 
around  tbe  rear  end  of  tbe  car,  and  was 
struck  by  a  west-bound  car  on  tbe  north 
track.  As  she  was  passing  the  west  end  of 
tbe  standing  car  she  looked  eastward  for  a 
car,  but  could  see  only  10  or  15  feet  toward 
the  east  along  the  north  track.  Her  move- 
ments were  hurried.-  Because  she  did  not 
either  wait  for  the  car  which  obstructed  her 
view  to  move  on  or  look  along'  the  space  be- 
tween the  two  tracks  before  going  upon  tbe 
north  track  the  court  held  she  was  guilty  of 
contributory  negligence.  Here  the  plaintUC 
did  not  wait  for  the  car  which  obstructed  bis 
view  to  move  far  enough  in  advance  of  him 
to  give  him  a  view  of  tbe  west  track,  and  be 
did  not  look  along  the  space  between  the 
two  tracks  before  moving  across  It  Only 
a  part  of  that  space  constituted  a  zone  of 
safety,  and  tbe  same  movement  which  gave 
him  an  opportunity  to  look  carried  him  Into 
danger.  In  the  Ryan  Case  mention  Is  made 
of  tbe  fact  tbat  by  looking  along  tbe  space 


between  the  two  tracks  the  plaintiff  could 
have  seen  a  car  approaching  at  a  distance  of 
two  blocks.  The  west-bound  car,  which  was 
moving  rapidly,  was  not  that  for  away  or 
the  plaintiff  would  not  have  been  injured. 
Tbe  important  thing  was,  as  in  this  case, 
tbat  if  the  plaintiff  had  made  proper  use  of 
her  faculty  of  sight  while  in  a  place  of  safe- 
ty, she  could  have  remained  there,  and  could 
have  avoided  collision  with  the  car  which 
overtook  ber  immediately  tijrau  her  leaving 
a  place  of  safety. 

Tbe  plaintiff  cites  tbe  case  of  Stuckey  ▼. 
Dunham,  06  Kan.  427,  151  Pac.  1107.  In  that 
case  a  car  was  propelled  past  a  standing 
car  which  bad  stopped  at  the  proper  place  for 
the  discharge  of  passengers  and  was  dis- 
charging its  passengers.  The  pfaintiff  also 
cites  the  case  of  Marple  v.  Railway  Go., 
S5  Kan.  699,  118  Pac.  690.  That  case  involv- 
ed the  question  whether  or  not  an  approach- 
ing car  was  far  enough  away  and  its  ap- 
parent speed  was  such  tbat  the  plaintiff  was 
Justified  in  attempting  to  cross  the  track  In 
front  of  it 

The  Judgment  of  the  district  court  Is  re- 
versed, and  the  cause  is  rananded,  with  di- 
rection to  enter  Judgment  for  the  defendant. 
AH  the  Justices  concurring. 

(9T  K&n.  8> 
STOCKTARDS  STATE  BANK  v.  MEIU 
CHANTS'  STATE  BANK  et  aL 
(No.  10670.) 

(Supreme  Court  of  Kansas.    Jan.  8,  1916.) 
(ByUalut  hy  the  Court.} 

PRINdFAI.  AND  AOKNT  ^=3132— Bn,I.S  AND 
KOTES— AQBHTSr-CONTBACTft—LlABIUnCT  0» 
PaiRCIFAI.. 

A  bank  loaned  another  bank  the  sum  of  $3,- 
600.  The  cashier  of  the  borrower  gave  his  in- 
dividual note  to  the  lender,  not  as  consideration 
for  tbe  loan,  but  for  stated  reasons  makine 
that  course  advantageous  to  the  borrower.  Held, 
the  borrower  was  under  legal  obligation  to  repay 
the  money,  although  its  name  did  not  appear  on 
tbe  note  and  nothing  on  the  note  indicated  the 
borrower's  relation  to  the  transaction. 

[Ed.  Note. — For  other  cases,  see  Principal  and 
Agent  Cent  Dig.  |S  459,  467-^71;  Dec.  Dig. 
<S=9l32.] 

Appeal  from  District  Court,  Sedgwick 
(bounty. 

On  petition  for  rehearing.  Rehearing  de- 
nied. 

For  former  opinion,  see  06  Kan.  658,  152 
Pac.  760. 

Haymaker,  Roberts  &  Jockems  and  Har- 
ris &  Harris,  all  of  Wichita,  for  api)ellant 
Dale,  Amldon  &  Hadalene,  Stanley,  Vermil- 
ion &  Evans,  and  Noftzger  &  Qardner,  all  of 
Wichita,  for  appellees. 

BURGH,  J.  The  plaintiff  has  filed  a  peti- 
tion for  a  rehearing  in  which  the  following 
claims  are  made:  The  plaintiff's  theory  in 
the  lower  court  was  that  the  defendant  was 
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attempting  to  charge  the  plaintiff  as  an  tm- 
dlsclosed  principal  upon  Brown's  note.  This 
defense  could  not  be  sustained  otherwise 
than  by  varying  the  terms  of  a  promissory 
note  by  parol  evidence.  This  Is  distinctly 
forbidden  by  the  decision  of  this  court  In 
the  case  of  Insurance  Co.  t.  Martlndale,  75 
Kan.  142,  88  Pac.  550,  21  L.  R.  A.  (N.  S.) 
1045,  121  Am.  St  Rep.  362,  12  Ann.  Cas. 
677.  'The  Martlndale  Case  was  dted  In  the 
plaintiff's  original  brief.  It  is  sustained  by 
an  Imposing  array  of  authorities  collated  in 
a  note  appended  to  the  report  of  the  decision 
In  211*  R.  A.  (N.  S.)  1046.  This  court.  In  its 
opinion,  Bank  v.  Bank,  96  Kan.  558,  152  Pac. 
769,  made  no  reference  to  the  plaintiff's 
theory,  made  no  reference  to  the  Martlndale 
Case,  and  made  no  reference  to  the  author- 
ities' sustaining  it  in  the  note  referred  t& 
The  Martlndale  Case  ought  to  conclude  the 
present  controversy  in  the  plaintiff's  favor. 

The  court  in  its  former  opinion  made  no 
reference  to  the  Martlndale  Case,  which  was 
dted  in  the  plalntUTs  brief,  or  to  the  note 
mentioned,  because  it  could  find  nothing  in 
the  record  making  such  a  reference  perti- 
nent, and  because  the  very  L.  R.  A.  note  men- 
tioned collates  authpritles  which  distinguish 
the  controversy  in  the  Martlndale  Case  from 
the  present  one. 

The  plaintiff  did  not  frame  the  defense 
to  the  action.  The  answer  stated  the  de- 
fendant's daim,  and  the  defendant  did  not 
seek  to  charge  an  undisclosed  principal  or 
to  vary  the  terms  of  a  promissory  note.  The 
note  was  Brown's  note  and,  prima  fade,  in- 
dicated that  he  was  the  borrower.  But,  as 
stated  in  the  former  opinion,  the  answer 
raised  the  question,  who  borrowed  the  money, 
Brown  or  the  bank  of  which  he  was  cashier, 
and  the  obligation  sought  to  be  established 
was  that  of  the  actual  borrower  to  return 
the  money  it  had  borrowed,  independent  of 
the  security  taken  for  the  loan.  The  plaintiff 
could  not  dispose  of  the  defendant's  conten- 
tion by  proposing  a  theory  of  the  answer 
which  the  pleading  itself  did  not  present 

If  the  plaintiff's  theory  at  the  time  of  the 
trial  was  as  it  is  now  stated  to  be,  it  did 
not  get  into  the  record.  The  defendant's 
answer  was  not  attacked  by  motion  or  de- 
murrer. No  objection  to  evidence,  contained 
in  the  abstract  or  discussed  in  the  brief, 
raised  the  question  now  presented.  It  was 
not  raised  by  a  demurrer  to  the  defendant's 
evidence,  by  any  request  for  an  instruction 
to  the  Jury,  or  by  the  motion  for  Judgment 
notwithstanding  the  verdict  On  the  other 
band,  the  plnlntlfTs  requests  for  instructions 
were  all  pei-tlnent  to  the  issue  presented  by 
the  answer.  In  its  requests  for  instructions 
the  plaintur  undertook  to  aid  the  district 
court  by  dtations  of  authority,  and  the  Mar- 
tlndale Cas«  is  not  among  them. 

In  the  Martlndale  Case,  Stotler  gave  his 
note  to  Fist  for  the  premium  on  a  life  in- 
Burance  policy.  Fist  was  agent  of  the  in> 
1MP.-16 


surance  Company.  Fist  sold  and  indorsed 
the  note  to  Martlndale,  and  thus  became 
liable  to  Martlndale  as  an  indorser.  When 
Martlndale  sued  to  recover  on  the  note,  he 
undertook  to  hold  the  insurance  company 
as  the  undlsdosed .  prindpal  for  whom  the 
Indorser,  Fist,  acted.  The  court  held  that 
nobody  can  be  charged  as  an  Indorser  on  a 
negotiable  promissory  note  unless  his  name 
appears  upon  it  or  unless  something  on  the 
note  Indicates  that  relation,  and  such  is  the 
law.  In  this  case  the  plaintiff,  being  a  cor- 
poration, necessarily  acted  through  an  agent, 
its  cashier.  But  the  defendant  claimed  it 
made  no  loan  to  the  agent  or  for  the  benefit 
of  an  undisclosed  prindpal.  It  made  the 
loan  direct  to  the  plaintiff,  who  was  known 
and  understood  to.  be  the  actual  borrower 
and  to  whom  the  credit  was  actually  ex- 
tended. The  borrower,  the  plaintiff,  gave 
no  written  obligation  because  Its  cashier 
wished  to  conceal  from  the  bank  commis- 
sioner the  method  by  which  the  plaintiff's 
reserve  was  Increased,  and  the  cashier's  in- 
dividual note  was  taken,  not  as  consideration 
for  the  loan,  but  as  collateral  security.  This 
case  therefore  is  somewhat  similar  in  fact 
and  is  identical  in  prlndple  with  that  of 
Chemical  Bank  v.  Bank  of  Portage,  156  IIL 
148,  40  N.  E.  328,  dted  in  the  L.  R.  A.  note 
to  the  Martlndale  Case  to  which  the  plain- 
tiff referred.  The  Portage  Bank  loaned  the 
Chemical  Bank  the  sum  of  $5,000.  The  cash- 
ier of  the  Chemical  Bank  executed  a  note 
for  that  amount  to  a  third  person  who  In- 
dorsed without  recourse  to  the  Portage  Bank. 
It  was  hdd  that  the  Portage  Bank  could  re- 
cover of  the  Chemical  Bank  on  the  common 
count  for  money  bad  and  received.  Anothei- 
case  dted  in  the  same  note  is  that  of  Van 
Haagen  Soap  Co.'s  Estate  (Third  Nat.  Bank's 
Appeal)  141  Pa.  St  214,  21  AtL  508.  This 
case  is  reported  in  full  In  12  L.  R.  A.  at 
page  223.  To  the  report  is  appended  an 
extended  note  which  begins  as  follows: 

"Note. — The  One  Receivini/  Credit,  the  One 
Besponsiile  for  the  Debt. 

"The  doctrine  geems  to  be  universal  that  the 
one  to  whom  and  upon  whose  credit  money  is 
loaned  or  property-  advanced  is  liable  for  the 
debt  regardless  of  the  fact  that  hia  name  may 
not  appear  on  the  security  taken,  if  such  secu- 
rity is  regarded  by  the  parties  purely  as  collat- 
eraL" 

If  the  defendant  had  been  seeking  to  re- 
cover on  Brown's  note  by  charging  the  plain- 
tiff as  a  maker  In  fact  although  undisclosed 
when  the  note  was  signed,  the  defendant 
would  have  been  met  by  the  Martlndale 
Case.  The  distinction  having  been  clearly 
drawn  by  the  L.  R,  A.  editors  between  cases 
like  the  Martlndale  Case  and  cases  like  this 
one,  it  did  not  seem  necessary  to  duplicate 
the  work  in  the  former  opinion  when  the 
record  furnished  no  peg  upon  which  to  hang 
a  discussion  of  the  subject 

The  petition  for  a  rehearing  is  denied.  All 
the  Justices  concurring. 
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SIMON  T.   MISSOURI  «   KANSAS   TELE- 
PHONE CO.     (No.  19785.) 

(Supreme  Court  of  K«nga».    Jan.  8,  1916.) 

(BytUbiu  hv  *^»  Court.) 
Neouobncb  «s>59— Telegraphs  and  Teub- 
FnoNBs  9=>15  — '  Injuries  from  Mainte- 
nance OF  WiRB— "PbOXIHATB  CaU8B." 
The  defendant  maintained  a  telephone  line 
conaiatinf  of  one  wire  supported  on  poles  placed 
at  the  side  of  a  public  highway  close  to  a  hedge. 
At  one  place  the  wire  sagged  to  within  4  feet 
of  the  ground.  Plaintiff,  who  was  traveling  with 
a  team  and  wagon,  stopped  at  noon  to  rest, 
and  turned  his  horses  out  to  graze  on  the  road. 
A  storm  came  up,  and  the  horses  went  to  the 
side  of  the  road  close  to  the  hedge  for  shelter. 
While  standing  under  the  wire  where  it  sagged 
they  were  killed  by  lightning  which  first  struck 
one  of  the  poles  150  feet  distant.  The  telephone 
wire  was  not  in  itself  dangerous  to  persons  or 
animals  using  the  highway  for  ordinary  pur- 
poses of  travel,  and,  even  though  it  were  held 
negligence  to  maintain  the  wire  so  close  to  the 
sroand,  it  was  not  the  proximate  cause  of  the 
injury ;  that  required  a  conjunction  of  condi- 
tions and  circumstances  of  an  extraordinary  na- 
ture which  it  is  not  reasonable  to  say  a  person 
of  ordinary  prudence  and  foresight  should  have 
anticipated. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent.  Dig.  §  72';  Dec  Dig.  <8=>59;  Telegraphs 
and  Telephones,  Cent.  Dig.  {  9;  Dec.  Dig.  €=> 
15. 

For  other  definitions,  see  Words  and  Phrases, 
E^rst  and  Second  Series,  Proximate  Cause.] 

Appeal  from  District  Court,  Montgomery 
County. 

Action  by  J.  S.  Simon  against  the  Missouri 
&  Kansas  Telephone  Company.  From  judg- 
ment for  plaintiff,  defendant  appeals.  Re- 
versed and  remanded,  wltb  directions. 

T.  H.  Stanford,  of  Independence,  and  D. 
E.  Palmer,  of  Tc^eka,  for  appellant  Snlll- 
van  Lomaz,  of  Cherryvale,  for  at^ellee. 

PORTER,  J.  Plaintiff  had  two  horses 
killed  by  lightning  which  be  alleged  was 
communicated  to  them  by  a  telephone  wire 
negligently  maintained  by  defendant  In  a 
public  highway.  He  recovered  judgment  for 
the  value  of  the  horses,  and  defendant  ap- 
peals. 

The  plaintiff  Is  an  Itinerant  horse  trader. 
On  May  6,  1913,  he  was  traveling  with  his 
family  in  a  covered  wagon  from  Cherryvale 
to  the  northern  part  of  the  state,  and,  while 
passing  through  Franklin  county,  stopped  at 
the  side  of  a  public  road  for  rest  and  dinner. 
He  bad  four  horses,  which  be  turned  out  to 
graze  along  the  highway,  having  them  bob- 
bled  to  prevent  their  getting  beyond  control. 
At  the  west  side  of  the  public  road,  and  next 
to  a  hedge,  the  defendant  maintained  a  tele- 
phone line  of  one  wire  which  sagged  to 
within  about  4  feet  of  the  ground.  While 
plaintiff's  horses  were  grazing  at  the  side  of 
the  road  a  storm  came  up,  and  tlie  horses 
went  close  to  the  hedge  for  shelter.  Two  of 
them  were  standing  imder  the  sagging  wire, 
and  were  killed  by  a  stroke  of  lightning. 


Plaintiff  testifled  that  the  horses  fell  at  the 
instant  of  the  flash,  and  that  the  lightning 
first  struck  a  telephone  pole  150  feet  from 
where  the  animals  were  and  was  conveyed 
to  them  from  the  telephone  wire.  He  admit- 
ted on  cross-examination  that  this  was  his 
conclusion  from  the  circumstances;  that  im- 
mediately after  the  storm  he  discovered  fresh 
splinters  and  pieces  of  the  pole  lying  qn  the 
ground. 

One  defense  pleaded  in  the  answer  was 
that  the  horses  were  running  at  large  on  the 
public  highway  contrary  to  the  herd  law 
which  it  is  admitted  was  In  force  in  Frank- 
lin county.  The  principal  contention  is  that 
no  negligence  was  shovm  on  the  part  of  de- 
fendant which  was  the  proximate  cause  of 
the  plaintiff's  loss.  These  defenses  were  rais- 
ed by  demurrers  to  the  petition  and  to  the 
evidence,  and  by  a  motion  for  a  new  trlaL 

Wholly  apart  from  the  question  whether 
plaintiff's  horses  were  running  at  large  in 
violation  of  the  statute,  we  think  the  Judg- 
ment cannot  be  permitted  to  stand.  Mani- 
festly the  fact  that  defendant  is  a  corpora- 
tion has  nothing  to  do  with  the  question  of 
its  liability  for  the  Injury.  If  the  wire 
through  which  the  stroke  of  lightning  was 
transmitted  to  the  horses  bad  been  a  private 
telephone  wire  maintained  at  the  roadside 
by  a  farmer,  or  had  been  part  of  his  wire 
fence  along  the  highway,  his  liability  for 
plaintiff's  loss  would  be  determined  upon  pre- 
cisely the  same  legal  principles.  Telephone 
and  telegraph  wires  carry  very  light  volt- 
age, and  can  ordinarily  be  handled  with  as 
little  danger  as  a  fence  wire.  Either  may 
furnish,  as  may  water  pipes,  gas  mains,  eta, 
a  conductor  for  lightning;  bat  before  the 
plaintiff  can  recover  he  must  show  some  neg- 
ligence of  the  defendant  which  was  the  proxi- 
mate cause  of  his  loss.  The  telephone  wire 
was  not  in  itself  dangerous  to  any  person 
using  the  highway  fpr  ordinary  purposes  of 
travel,  because  it  was  maintained  at  the 
side  of  the  road  next  the  hedge,  and,  al- 
though allowed  to  sag  close  to  the  ground, 
it  interfered  in  no  way  with  the  traveled 
portion  of  the  highway.  But,  conceding 
that  it  was  negligence  to  maintain  the  wire 
so  close  to  the  ground,  still  nothing  is  more 
firmly  settled  in  the  law  of  negligence  than 
the  principle  that  to  be  the  proximate  cause 
of  an  injury  the  accident  or  happening  of 
the  injury  must  be  a  probable  or  natural 
consequence  of  the  negligent  act  Stated  in 
another  way,  the  negligent  act  is  noit  the 
proximate  cause,  imless,  under  all  the  cir- 
cumstances of  the  case,  the  injury  or  acci- 
dent is  one  which  might  reasonably  have 
been  anticipated  by  a  person  of  ordinary 
foresight  and  prudence. 

"While  one  is  responsible  for  such  consequenc- 
es of  bis  fault  as  sre  natural  and  probable,  and 
might  therefore  be  foreseen  by  ordinary  fore- 
cast, if  his  fault  happened  to  concur  with  some- 
thing  extraordinary,   and   therefore  not   likely 
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to  be  foreseen,  he  win  not  be  answerable  for  the 
extraordinary  result."  Railway  Co.  v.  Colum- 
bia. 65  Kan.  390,  398.  69  Pac.  338.  340. 

Where  the  alleged  negligence  of  defend- 
ant merely  famishes  a  condition  or  gives 
rise  to  an  occasion  by  which  the  injnry  is 
made  possible,  the  defendant's  negligence  is 
regarded  as  the  remote,  and  not  the  proxl- 
Rte.  cause.  Railway  Co.  t.  Colnmbla,  supra. 
The  law  makes  every  person  liable  for  snch 
results  of  his  negligence  as  ought,  reasonably 
to  have  been  foreseen  or  anticipated  by  the 
exercise  of  ordinary  prudence.  Two  com- 
paratlvely  recent  cases  illustrate  the  applica- 
tion of  these  principles.  In  Oas  Ca  t.  Carter, 
65  Kan.  565,  70  Pac.  635,  gas  had  been  negli- 
gently allowed  to  escape  into  a  cellar,  and 
from  some  unknown  cause  exploded.  It  was 
held  that  the  explosion  was  a  probable  and 
natural  consequence  of  permitting  large 
quantities  of  a  highly  explosive  agency  to 
accnmulate  In  a  confined  place,  and  the  gas 
company's  negligence  In  permitting  this  was 
held  to  be  the  proximate  cause  of  the  acci- 
dent without  any  evidence  showing  how  the 
gas  became  Ignited.  In  the  Dabney  Case 
(Gas  Co.  v.  Dabney,  79  Kan.  820,  101  Pac. 
488)  the  negligence  was  in  permitting  natural 
gas  to  escape  from  a  well  into  the  open  air 
In  the  nighttime.  An  explosion  occurred 
causing  damage,  but  there  was  no  evidence 
showing  how  the  gas  became  ignited.  It  was 
said  In  the  opinion  that  lightning  might 
strike  the  well  and  ignite  the  gas,  or  some 
careless  person  might  strike  a  match  near  it 
and  cause  an  explosion,  or  fire  might  by 
other  accidental  means  be  brought  in  con- 
nection with  the  gas,  but,  in  the  usual  and  or- 
dinary course  of  things,  none  of  these  con- 
sequences would  reasonably  be  expected  to 
occur,  and  the  negligence  In  permitting  the 
gas  to  escape  into  the  open  air  was  held  not 
to  be  the  proximate  cause  of  the  explosion. 

The  principle  on  which  the  case  of  Eber- 
hardt  v.  Telephone  Ass'n,  91  Kan.  763,  139 
Faa  416, 'was  decided  applies  to  the  case  at 
bar.  Plaintiff  was  injured  by  being  thrown 
from  a  wagon  when  a  team  of  mules  ran 
away  and  the  wagon  struck  a  guy  wire  which 
projected  diagonally  for  a  distance  of  four 
feet  into  a  public  highway,  but  did  not  ex- 
tend to  that  portion  of  the  highway  graded 
and  used  for  traveL  Independent  of  whether 
the  telephone  company  was  negligent  In 
maintaining  the  guy  wire  at  the  side  of  the 
road.  It  was  held  that  this  was  not  the  proxi- 
mate cause  of  plaintiff's  tojury.  In  the 
opinion  it  was  said: 

"The  party  placing  the  wire  4  feet  and  4  inch- 
es from  the  pole  in  the  grassy  embankment 
north  of  the  traveled  portion  of  the  road  can>- 
not  be  held  to  have  foreBeen  that  a  team  might 
become  frightened  20  rods  east  thereof  and  run 
upon  the  embankment.  Had  the  aatomobile  not 
passed,  had  it  not  scared  the  team,  had  they  not 
pulled  out  of  the  road  in  wite  of  the  driver's 
effort»  to  keep  them  in  it,  no  harm  would  have 
come  from  the  wire,  and  to  bold  the  company 


placing  it  there  liable  would  be  to  charge  it  with 
the  duty  to  foresee  all  these  moat  uncommon  and 
nnlooked-for  conditions."  91  Kau.  765,  13» 
Pac.  417. 

The  telephone  wire  in  the  present  case 
was  no  more  dangerous  than  was  the  guy 
wire  in  that  case.  Had  not  the  plaintiff 
turned  bis  horses  out  to  graze  on  the  public 
road  at  that  particular  time  and  place,  had 
not  the  storm  occurred  then,  had  the  horses 
happened  to  seek  shelter  at  the  opposite 
side  of  the  road,  had  not  lightning  struck 
when  and  where  it  did,  the  telephone  wire 
would  not  have  harmed  the  animals.  As 
it  occurred,  the  loss  sustained  by  the  plain- 
tifl  required  the  conjunction  of  conditions 
and  circumstances  of  an  extraordinary  na- 
ture, which  it  Is  unreasonable  to  say  a  person 
of  ordinary  prudence  and  foresight  should 
have  anticipated. 

The  Judgment  la  reversed,  and  the  cause 
remanded,  with  direction  to  enter  Judgment 
for  the  defendant.  All  the  Justices  eaa- 
currlng. 

(97  Kan.  It)- 
ROWELIi  T.  ROWELIfc     (No.  19782.)* 

(Supreme  C!ourt  of  Kansas.    Jan.  8,  1916.) 

{Svttabu*  i»  th«  Court.) 

L  DivoBOK  4=3323— Maiktenancb  and  Edu- 
cation or  Childben. 

The  duty  and  responsibility  of  parents  for 
the  maintenance  and  education  of  minor  cliildren  ^ 
are  not  altered  by  the  rendition  of  a  decree  of 
divorce  in  which  no  provision  is  made  for  the 
children,  and  the  obligation  of  the  father  there- 
for is  not  canceled  by  the  fact  that  the  divorce 
was  granted  to  him  because  t>f  the  fault  of  the 
mother. 

[Ed.  Note. — For  other  cases,  see  Divorce, 
Cent  Dig.  |  826;   Dec.  Dig.  <S=9323.] 

2.  DivoBOB  €=5»323— SirppoBT  of  (3hild— Ex- 

fenditdbes  bt  Divobcbo  Wife— Recovebt 

FBOu  Husband. 

In  such  case,  and  where  the  father  neglects 

to  provide  for  the  maintenance  and  care  of  the 

minor  children,  and  lieaves  that  burden  entirely 

to  the  mother,  she  is  entitled  to  recover  from 

him  a  reasonable  amount  for  the  expenditures 

she  has  made  in  providing  for  their  care  and 

support. 

[Ed.  Note. — For  other  cases,  see  Divorce, 
Cent.  Dig.  {  826;   Dec.  Dig.  «=323.] 

S.  DivoBOE  €=3323— SUPPOBT  of  Chimben— 
Ofemnq  of  Decbeb— (Remedt  of  Wife. 
While  an  independent  action  may  be  main- 
tained by  the  mother  for  such  relief,  the  more 
appropriate  and  complete  remedy  is  by  opening 
the  decree  of  divorce,  wherein  an  allowance  may 
be  made  for  past  as  well  as  future  support  of 
the  children. 

[Ed.  Note.— For  other  cases,  see^  Divorce, 
(3ent.  Dig.  i  826;  Dec.  Dig.  <S=»323.] 

Appeal  from  District  Omrt,  Osborne 
County. 

Action  by  Lucinda  Elizabeth  Rowell 
against  Asa  B.  Rowell.  From  a  Judgment 
for  defendant,  plaintiff  appeals.  Reversed 
and  remanded. 
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J.  K.  Rankin  and  W.  F.  Schocb,  both  of 
Topeka,  for  appellant  H.  McCaalln,  of  Os- 
borne, for  appellee. 

JOHNSTON,  C.  3.  Lndnda  Ellzabetli 
Rowell,  wbo  la  the  divorced  wife  of  Asa  B. 
Rowell,  brought  this  action  against  bim  to 
recover  for  the  maintenance  of  their  two 
minor  children,  Lloyd  O.  Rowell  and  Merritt 
h.  Rowell,  from  September  1,  1907,  the  date 
of  separation,  nntll  March  1,  1914,  dnrlng 
which  time  she  bad  the  sole  care  of  the  chil- 
dren. She  also  aslced  for  the  future  main- 
tenance of  the  minors  in  the  sum  of  $2,040.- 
41.  They  were  married  in  1875,  and  lived 
together  until  1907,  and  of  the  six  children 
bom  unto  them  tliree  were  minors  at  the 
time  of  the  separation,  but  the  oldest  of  the 
three  was  near  majority  and  for  his  main- 
tenance no  recovery  was  asked.  In  a  pro- 
ceeding to  obtain  alimony  brought  by  Mrs. 
Rowell  in  1907  a  division  of  the  property 
was  made  based  upon  a  stipulation  of  the  par- 
ties under  wbicb  she  obtained  property  worth 
about  $8,500  which  was  given  in  lieu  of  all 
claims  for  alimony  to  her,  while  he  was 
awarded  real  estate  which  was  appraised  at 
$20,800.  No  provision  was  made  for  the 
maintenance  of  the  children,  but  it  was  de- 
creed tbat  each  of  the  minors  might  decide 
for  himself  the  parent  with  whom  he  would 
live.  In  1908  Rowell  obtained  a  divorce  from 
hla  wife  on  the  ground  of  cruelty  and  neglect 
of  duty,  but  in  that  decree.no  mention  was 
made  of  the  children,  nor  any  provision  made 
for  their  education  or  maintenance.  On 
March  20,  1914,  Mrs.  Rowell  brought  an  ac- 
tion against  her  former  husband  to  recover 
for  the  money  already  expended  by  her  for 
the  education  and  maintenance  of  the  two 
minor  children,  and  also  for  their  future 
maintenance.  Being  in  doubt  as  to  the  pro- 
cedure to  obtain  this  relief,  she  also  moved 
the  court  to  reopen  the  divorce  action  and 
to  have  the  court  make  provision  for  the 
children  in  that  action.  The  court  refused 
to  open  the  Judgment  of  divorce,  and  also  de- 
nied ber  any  award  for  the  money  already 
expended  by  her  for  the  support  and  educa- 
tion of  the  children  in  the  new  action,  but 
an  award  was  made  for  the  future  mainte- 
nance of  the  children  to  the  extent  of  $27  a 
month  until  July  30,  1910,  when  Lloyd  would 
reach  majority,  and  $18  a  month  thereafter 
until  July  11,  1919,  when  Merritt  will  be- 
come of  age.  Mrs.  Rowell  appeals  from  the 
order  refusing  a  recovery  for  the  mainte- 
nance and  education  of  the  minor  children 
prior  to  the  Judgment  She  contends  that, 
the  decree  of  divorce  being  silent  as  to  the 
maintenance  and  education  of  the  minor 
children,  the  father  of  the  children  is  Uable 
for  the  money  necessarUy  expended  by  her 
in  their  care  and  support  the  same  as  he 
would  have  been  had  the  children  been  main- 
tained by  a  stranger.  On  his  part  he  con- 
tends that,  as  tba  divorce  was  granted  to 


him  because  of  her  fault,  and  as  the  chil- 
dren chose  to  reside  with  her,  he  is  not  liable 
to  her  to  any  extent.  It  appears  from  tho 
decree  that  the  custody  and  maintenance 
of  the  minor  children  was  not  adjudicated 
in  the  divorce  proceeding.  The  fward  of 
alimony  previously  made  to  her  was  not  in- 
tended or  treated  as  a  t>rovision  for  the  edu- 
cation and  support  of  the  children. 

[1,2]  The  duty  and  responsibility  of  the 
parrats  were  not  altered  by  the  award  of  ali- 
mony or  the  decree  of  divorce,  and  the  paren- 
tal^ relation  and  duty  of  the  father  to  make 
a  reasonable  provision  for  the  maintenance 
of  the  minor  children  continued  after  the 
granting  of  the  divorce  the  same  as  before. 
This  has  been  held  to  be  the  rule  even  where 
the  custody  of  the  children  has  been  specif- 
ically given  to  the  mother,  and  no  provision 
made  in  the  decree  for  their  maintenance. 
Rlggs  V.  Riggs,  91  Kan.  593,  138  Paa  628, 
Ann.  Ca&  1915D,  809.  Some  reliance  is 
placed  by  appellee  upon  Harris  v.  Harris,  5 
Kan.  46,  but  tbe  opinion  in  the  Riggs  Case 
clearly  demonstrates  that  tbe  decision  ac- 
tually made  in  the  Harris  Case  is  in  keep- 
ing with  the  holding  in  the  Rlgg&  Case,  and 
not  inconsistent  with  the  ruling  herein. 
Some  other  cases  were  referred  to  as  express- 
ing a  contrary  view,  but  the  opinion  in  the 
Rlggs  Case  makes  it  plain  that  none  of  the 
decisions  were  out  of  line  with  the  Rigg» 
decision,  although  some  of  the  comments 
made  in  those  cases  were  disapproved.  The 
trend  of  the  authorities  on  the  question, 
which  are  not  without  conflict,  may  be  found 
in  a  number  of  annotations.  Spencer  t. 
Spencer,  97  Minn.  56,  105  N.  W.  483,  2  U 
R.  A.  (N.  S.)  851,  114  Am.  St  Rep.  095.  7 
Ann,  Cas.  903 ;  Graham  t.  Graham,  38  Colo. 
453,  88  Paa  852,  8  L.  R.  A.  (N.  S.)  1270,  12 
Ann.  Cas.  138;  De  Brauwere  v.  De  Brau- 
were,  203  N.  Y.  460,  98  N.  E.  722,  38  L.  R. 
A.  (N.  S.)  508;  Alvey  v.  Hartwig,  106  Md. 
254,  67  Att.  132,  U  L.  R.  A.  (N.  S.)  678,  14 
Ann.  Cas.  255. 

The  fact  that  the  divorce  was  not  contest* 
ed  and  that  she  permitted  a  decree  to  be  en- 
tered in  his  favor  on  the  ground  of  her  fault 
does  not  exonerate  him  from  the  duty  and 
responsibility  of  providing  for  Iiis  children. 
Unless  changed  by  a  decree  of  court,  the 
parents  are  under  equal  obligation  to  sup- 
port and  care  for  their  children.  The  obli- 
gation of  the  appellee,  as  we  have  seen,  has 
not  been  altered  or  affected  by  any  Btipula- 
tion  or  Judicial  decree.  The  appellant  might 
by  agreement  or  some  adjustment  as  to  main- 
tenance have  deprived  herself  of  the  right 
to  recover  from  appellee  for  the  moneys  ex- 
pended for  that  purpose,  as  was  done  in 
MiUer  T.  Morrison,  43  Kan.  446,  23  Pac.  612; 
but  it  appears  that  no  agreement  or  adjust- 
ment in  respect  to  maintenance  was  made 
between  the  parties  herein,  and  the  cfistody 
of  the  children  wati  not  awarded  to  either 
parent    Although  tbe  decree  s^jMrated  the 
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father  and  mother  and  made  them  In  a  sense 
strangers  to  each  other.  It  did  not  change 
the  parental  relation  of  the  father  to  the 
children,  nor  absolve  blm  from  his  obligation 
to  care  for  them.  In  a  number  of  cases  it 
Is  said  that  he  could  not  rid  himself  of  the 
obligation  to  care  for  his  children  by  his 
own  misconduct,  but  neither  can  he  t)e  re- 
lieved from' his  natural  and  legal  obligation 
to  them  or  to  society  because  of  some  miscon- 
duct of  their  mother.  While  the  divorce 
was  granted  to  him  on  the  grounds  of  her 
cruelty  towards  him,  it  appears  that  he  rec- 
ognized her  to  be  a  suitable  person  to  have 
the  care  and  education  of  the  children,  and 
was  willing  that  they  should  reside  with  her. 
No  effort,  was  ever  made  by  him  to  obtain 
their  custody,  nor  has  he  ever  contributed 
anything  toward  their  support.  Emmett, 
the  oldest  of  the  three  children  who  have 
been  living  with  her  since  the  separation, 
contributed  the  principal  part  of  his  wages 
to  his  mother,  but  the  father  has  not  aided 
In  their  care  and  support  to  any  extent.  Hia 
disagreement  with  their  mother  and  separa- 
tion from  her  did  not  change  his  relation  or 
his  duty  to  his  offspring.  They  were  not 
parties  to  the  divorce  proceeding,  and  are 
not  to  be  deprived  of  their  right  to  the  sup- 
port and  protection  of  their  father  because 
the  decree  of  divorce,  in  which  the  children 
are  not  even  mentioned,  was  granted  to  him 
Instead  of  to  their  mother. 

The  trial  court  adjudged  that  appellee  was 
liable'  to  appellant  for  the  future  support  of 
the  minor  children,  but  denied  her  any  recov- 
ery for  what  she  had  already  expended  for 
their  maintenance  and  education.  No  rea- 
son is  seen  why  appellant  should  not  recover 
a  reasonable  amount  for  the  expenditures 
made  by  her  for  the  care  and  support  of  the 
children  before  the  trial  her^n  was.  had.  It 
was  argued  by  appellee  that  the  proof  of 
expenditures  made  for  that  purpose  was  not 
sutflcient  to  warrant  any  recovery.  Her  son 
Emmett,  who  Is  25  years  old,  and  who  has 
charge  of  her  business,  testified  that  she  had 
paid  all  expenses  of  maintaining  and  educat- 
ing the  two  minor  children  since  the  separa- 
tion in  1907.  He  also  stated  that  the  rent  of 
the  properties  owned  by  the  mother  was  not 
sufficient  to  meet  these  expenses,  and  hence 
she  bad  been  compelled  to  sell  a  part  of  her 
property,  so  that  what  remains  now  is  not 
worth  to  exceed  $3,500.  He  also  testified  that 
he  has  made  a  computation  from  bills  paid 
and  other  data  on  hand  of  the  amount  paid 
by  his  mother  for  the  care  and  support  of 
the  children,  and  found  that  she  had  expend- 
ed about  ^,852.50  for  the  education  and 
maintenance  of  Merrltt  and  about  $2,060  for 
the  education  and  maintenance  of  Uoyd. 
lu  his  testimony  he  stated  that  he  had  earn- 
ed his  own  living  since  be  became  of  age, 
and",  besides,  had  advanced  some  money  to 
his  mother  to  enable  her  to  provide  for  the 


minors.  Her  testimony  corroborates  him  as 
to  all  matters  as  to  which  she  had  knowledge, 
and,  while  some  of  the  testimony  Is  not  as 
definite  as  to  the  amounts  exxiended  for  the 
children  as  it  might  be,  it  certainly  is  suffi- 
cient to  warrant  a  substantial  recovery. 

[3]  The  appropriate  method  for  obtaining 
the  relief  asked  by  the  appellant  is  through 
the  opening  of  the  Judgment  of  divorce.  Har- 
ris V.  Harris,  6  Kan.  46.  In  that  case  it  was 
said  that,  when  a  decree  is  so  opened,  "the 
court  can  take  into  consideration  all  the  facts 
and  circumstances  surrounding  the  parties, 
and  do  such  full  Justice  as  the  case  requires, 
having  reference  to  advances  already  made." 
5  Kan.  63,,.  In  such  a  proceeding  the  court  can 
award  relief,  not  only  for  the  expenditures 
already  made,  but  may  make  suitable  provi- 
sion for  their  maintenance  in  the  future.  No 
reason  is  seen  why  the  appellant  might  not 
maintain  an  ladependent  action  against  the 
appellee  for  the  recovery  of  the  money  al- 
ready expended,  but  obviously  the  remedy  is 
not  as  appropriate  or  complete  as  that  which 
ean  be  obtained  by  opening  the  decree  of 
divorce;.  The  court  which  renders  the  decree 
has  a  continuing  Jurisdiction  in  respect  to  the 
children,-  and  may  at  any  time,  upon  appli- 
cation and  sufficient  notice,  modify  the  de- 
cree by  making  provision  for  the  children 
that  was  overlooked  in  the  first  Instance  or 
such  as  may  be  required  by  the  altered  condi- 
tions or  drcnmstances.  In  re  Petitt,  84  Kan. 
637,  114  Paa  1071. 

The  Judgments  in  the  two  cases  brought  up 
for  review  will  be  reversed,  and  the  cause 
remanded  for  further  proceedings  in  accord- 
ance with  the  views  herein  expressed.  All 
the  Justices  concurring. 

(97  Kan.  29) 
MEANS  T.  KENNEDY.     (Na  10787.) 
(Supreme  Court  of  Kansas.    Jan.. 8,  1916.) 

(Syllalut  hy  t\e  Court.) 
FtTBLic   Lands   ®=>54  —  Isijinds  —  Sum  ab 

SCHOOI.  LaWDS— STATTrrOBT  AUTHOBITT, 

While  diapter  295,  Laws  1913,  was  in 
force,  there  was  no  means  provided  for  selling 
as  school  land  islands  which  bad  been  surveyea 
and  entered  nnder  federal  anthority  more  than 
20  years  before  such  act  took  effect. 

[Ed.  Note. — For  other  cases,  see  Public  Lands, 
Cent.  Dig.  H  162-164,  166-168;  Dec.  Dig.  «=» 
64.] 

Appeal  from  District  Court,  Sedgwick 
County. 

Suit  by  A.  C.  Means  against  F.  S.  Kennedy. 
From  decree  for  plaintiff,  defendant  am>eals. 
Affirmed. 

F.  Dumont  Smith,  of  Hutchinson,  for 'ap- 
pellant Holmes,  Tankey  &  Holmes,  of 
Wichita,  for  apitellee. 

WEST,  J.  Plaintiff  ffled  his  petttlon,  al< 
leglng  ownership  and  possession  of  certain 
land,  that  the  defendant  unlawfully  and  with 
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force  entered  and  began  erection  of  a  build- 
ing thereon,  and  had  attempted,  without  due 
process  of  law,  to  oast  the  plaintiff  and  by 
force  and  stealth  acquire  possession;  that 
the  defendant  was  Insolvent,  and  asked  that 
he  be  enjoined  from  further  Interference 
with  the  property.  A  restraining  order  was 
Issued,  and  the  .defendant  filed  an  answer, 
containing  a  general  denial  and  alleging 
that  be  entered  upon  a  portion  of  the  prem- 
ises not  occupied  by  the  plaintiff  for  any 
purpose,  either  as  a  residence  or  for  agri- 
culture, and  began  the  erection  of  a  small 
frame  house,  with  the  intention  of  occupying 
so  much  of  the  premises  as  should  be  neces- 
sary for  such  house;  that  the  plaintiff  had 
no  title  to  the  real  estate  in  question;  tbat 
bis  pretended  title  was  derlyed  by  mesne 
conveyances  from  the  United  States,  and 
that  the  United  States  never  had  any  title 
thereto;  that  the  land  la  an  island  which 
grew  up  in  the  bed  of  the  Arkansas  river, 
its  ownership  being  In  the  state  of  Kansas 
as  school  land,  and  subject  to  entry,  settle- 
ment, occupation,  and  proof  as  such,  and 
that  the  defendant  entered  for  the  purpose  of 
complying  with  the  school  land  law  and  prov- 
ing up  and  obtaining  title  in  accordance  there- 
with; "that  this  court  has  no  Jurisdiction 
to  determine  the  title  to  said  land  upon  an 
injunction  suit  for  the  reason  above  stated; 
that  no  injunction  order  should  issue  in  this 
cause  for  the  reasons  above  stated,  and  for 
the  further  reason  that  plaintiff  has  an  ade- 
quate remedy  at  law  by  way  of  ejectment 
or  entry  and  forcible  detainer."  Upon  final 
hearing  the  injunction  was  made  permanent. 
The  defendant  declined  to  offer  any  testi- 
mony, objected  to  the  Introduction  of  any 
evidence,  and  appeals,  asserting  that  as  title 
was  involved  in  the  suit,  the  court  had  no 
right  to  proceed  without  a  Jury,  and  that  the 
School  Lend  Act  (Laws  of  1913,  c.  296), 
which  took  effect  February  24,  1913,  provides 
a  full,  complete,  and  adequate  remedy  at 
law,  thus  taking  the  suit  out  of  the  domain 
of  the  court's  equitable  cognizance. 

It  was  stipulated  that  the  land  was  sur- 
veyed by  the  United  States  In  1874  and  pat- 
ented in  1875,  and  the  plaintiff  made  a  prima 
fade  showing  that  it  was  an  island  before 
the  admission  of  the  state.  The  act  of  1913 
repealed  the  act  of  1907,  devoting  certain  is- 
lands to  the  use  of  the  permanent  school 
fund,  and  authorized  the  sale  as  school  land 
of  such  islands  only  as  had  not  been  sur- 
veyed and  entered  under  the  authority  of 
the  federal  government  within  20  years  prior 
to  the  taking  effect  of  the  act  While  it  is 
argued  that  this  20-year  provision  of  chapter 
295  and  the  whole  of  chapter  296,  assuming 
to  disclaim  as  to  certain  Islands,  are  void — 
on  which  we  expre^  no  opinion — still  until 
its  repeal  by  chapter  322  of  the  Laws  of 
1916,  neither  chapter  295  nor  any  other  stat- 
ute authorized  the  sale  of  islands  surveyed 
and  entered  upon  under  federal  authority. 


when  the  land  in  controversy  was  concededly 
surveyed  and  patented. 

Defendant's  theory  is  that  the  government 
bad  no  title  and  its  patent  granted  none  be- 
cause the  island  belonged  to  the  state,  and 
neither  such  governmental  action  nor  sudi 
legislative  enactment  as  we  have  before  us 
can  divest  the  state's  title.  But  even  if  all 
this  be  true,  no  method  existed  f<>r  selling  as 
school  land  the  Island  in  question.  Hence 
the  other  very  interesting  questions  arising 
on  the  appeal  become  academic. 

The  decree  1b  affirmed.  All  the' Justices 
concurring. 

07  Kan.  ISO) 
GRANTHAM  v.  CONNER  et  aL 
(No.  20335.) 
(Supreme  Court  of   Kansas.     Jan.  8,  1916.) 

(Bvnalu*  hy  the  Court.) 

1.  Tbubts  <e=>17,  18,   83  — Cbkatiom  — CoN- 
TBACT  OF  Salk— Option. 

A  parol  agreement  between  one  who  has 
obtained  an  option  to  purchase  a  tract  of  land 
and  another  that  the  latter  would  buy  the  land, 
pay  the  full  purchase  price  of  it  and  also  the 
amount  paid  by  the  first  party  to  obtain  the 
option,  taking  the  title  in  bis  own  name,  and 
that  he  would,  when  the  land  was  sold,  pay  the 
first  party  one-half  of  any  increase  that  mieht 
be  obtained  for  the  land,  did  not  create  a  valid 
express  trust  in  favor  of  the  first  party;  and, 
since  no  part  of  the  purchase  price  was  paid  by 
him,  a  trust  did  not  arise  in  his  favor  by  impli- 
cation of  law  unde^  section  8  of  the  act  (Gen.  St. 
1909,  I  9701)  relating  to  trusts  and  powers. 
[Ed.  Note. — For  other  cases,  see  Trusts,  Cent. 
Dig.  U  16-24,  121-124;  Dec  Dig.  «8=>i7,  18, 
83.) 

2.  Pabtnersbip  «=3ll— Creation  or  Rixa- 
TiON— Contract  of  Sais. 

Nor  did  the  agreement  of  the  parties  create 
a  partnership  relation  between  them.  - 

[Ed.  Note. — For  other  cases,  see  Partnership, 
C!ent  Dig.  |  26 ;  Dec.  Dig.  <g=»ll.] 

Appeal  from  District  Court,  Cherokee 
County.  ■ 

Action  by  J.  W.  Grantham  against  T.  Con- 
ner and  others.  From  a  Judgment  for  plain- 
tiff, defendants  appeaL  Reversed  and  re- 
manded. 

Sapp  &  Wilson  and  E.  B.  Morgan,  all  of 
Galena,  for  appellants.  Grant  Waggoner,  of 
Baxter  Springs,  and  AL  F.  WllUams,  of  Co- 
lumbus, for  appellee. 

JOHNSTON,  C.  J.  This  appeal  is  taken 
from  an  order  overruling  a  demurrer  to  the 
petition  filed  by  the  plaintiff  and  giving  de- 
fendants 20  days  within  which  to  file  an  an- 
swer. 

In  the  petition  it  was  alleged  that  J.  W. 
Grantham  obtained  from  S.  J.  Toovey  a 
week's  option,  giving  him  the  exclusive  right 
to  purchase  160  acres  of  land  In  Cherokee 
county  for  the  price  of  $9,600;  that  he  paid 
Toovey  $100  for  the  option,  the  same  to  be 
applied  on  the  purchase  price  in  case  he  de- 
cided to  buy  the  land.  It  was  further  alleged 
that  Grantham  entered  into  an  oral  contract 
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■with  John  M.  Cooper,  whereby  the  latter  paid 
the  purchase  price,  including  the  $100  paid 
by  Grantham  for  the  option,  and  took  the 
title  in  his  own  name  with  the  understand- 
ing that  Cooper  was  to  have  an  Interest  there- 
in to  the  extent  of  the  $9,600  paid,  and  also 
one-half  of  the  value  then  existing  In  or  to 
be  realized  from  said  land,  over  and  above 
the  said  stun  of  $9,600,  and  the  other  one 
balf  to  be  held  in  trust  for  Grantham. 
It  Is  alleged  that  Cooper  openly  acknowl- 
edged the  Interest  existing  in  this  prop- 
erty in  favor  of  Grantham  for  a  time, 
but  later  denied  the  same  and  continued  to 
do  so  untU  his  death  on  November  18,  1914. 
The  defendants  T.  Conner  and  W.  W.  Wyatt 
are  the  executors  and  trustees  of  Cooper's  es- 
tate, and  Grantham  filed  his  written  demand 
with  them,  claiming  an  interest  in  the  land; 
and,  the  latter  having'  disallowed  his  claim, 
this  suit  was  commenced.  The  appellant  J. 
O.  Goodwin  was  afterward  made  a  party  de- 
fendant for  the  reason  that  he  claimed  to 
have  purchased  the  land  from  Cooper  and 
that  a  deed  to  him  from  Cooper  had  been 
placed  in  escrow  to  be  delivered  upon  pay- 
ment of  the  purchase  price. 

[1]  The  demurrer  of  the  defendant's  Is 
based  upon  the  theory  that  the  alleged  trust 
in  these  lands  In  favor  of  plaintUf  was  void 
for  the  reason  that  it  was  not  in  writing,  as 
required  by  the  act  relating  to  trusts  in  land, 
and  that  It  does  not  come  within  the  excep- 
tion In  section  8  of  the  act  which  relates  to 
implied  trusts,  tor  the  reason  that  the  peti- 
tion did  not  allege  that  the  agreement  was 
without  any  fraudulent  intent,  and  that  Gran- 
tham paid  the  purchase  money  or  some  part 
thereof.  Is  the  oral  agreement  valid  and  en- 
forceable? The  statute  provides,  in  effect, 
that  a  trust  in  land  can  only  be  created  by  a 
writing  signed  by  the  party  or  his  duly  au- 
thorized attorney,  except  when  it  arises  by 
ImpUcatlon  of  law.  Gen.  Stat  1909,  {  0694. 
Is  the  oral  agreement  within  the  exception; 
that  is,  does  a  trust  arise  by  implication  of 
law  under  It?  In  section  6  of  the  act  relat- 
ing to  trusts  and  powers  it  is  provided  that, 
In  case  a  conveyance  of  land  is  made  to  one 
person  and  the  consideration  paid  by  another, 
a  trust  will  not  result  In  favor  of  the  one  who 
pays  the  consideration,  except  as  provided  In 
section  8  of  the  act;  that  la: 

"Where  it  shall  be  made  to  appear  that  by 
agreement  and  without  any  frandulent  intent  the 
party  to  whom  the  conveyance  was  made,  or  in 
whom  the  title  shall  vest,  was  to  hold  the  land 
or  some  interest  therein  in  trust  for  the  party 
paying  the  purchase  money  or  some  part  there- 
of.*'   Gen.  Stat  1909,  |S  9699,  9701. 

'  Ibe  essentials  of  the  exception  are  absence 
of  fraudulent  intent,  and  that  the  one  claim- 
ing that  a  trust  results  In  his  favor  shall 
have  paid  the  purchase  price,  or  some  part 
thereof.  While  Grantham  held  the  option  to 
purchase  the  land,  he  transferred  his  right 
to  Cooper,  who  paid  the  full  purchase  price 


of  the  land,  as  well  as  the  money  advanced 
by  Grantham  to  obtain  the  option.  The  pe- 
tition contains  no  express  allegation  that  the 
agreement  between  the  parties  was  free  from 
fraudulent  intent,  but  perhaps  a  liberal  in- 
terpretation of  the  averments  may  warrant 
the  inference  that  there  was  an  absence  of 
fraud  in  the  transaction.  The  claim  that  a 
trust  resulted  in  favor  of  Grantham,  how- 
ever, falls  because  of  the  lack  of  the  element 
of  payment  The  oral  agreement  cannot  be 
enforced  and  a  trust  declared  in  favor  of 
Grantham  under  the  exception,  unless  he  has 
paid  all  or  some  part  of  the  purchase  price 
of  the  land.  And  it  cannot  be  regarded  as 
an  express  trust  for  the  reason  that  it  was 
not  created  In  writing.  Morrall  v.  Waterson, 
7  Kan.  199 ;  BS'anklln  v.  Colley,  10  Kan.  260; 
Ingham  v.  Burnell,  31  Kan.  333,  2  Pac.  804 ; 
Gee  V.  Thrallklll,  45  Kan.  173,  25  Pac.  588; 
Love  V.  Love,  72  Kan.  658,  83  Pa&  201; 
BlackweU  t.  Blackwell,  88  Kan.  495,  129 
Paa  173. 

[2]  He,  insists  that  he  Is  entitled  to  an  In- 
terest In 'the  land  on  the  theory  that  a  part- 
nership relation  was  formed  by  the  agree- 
ment, and  he  cites  as  an  authority  Tenney  v. 
Simpson,  37  Kan.  353,  15  Paa  187.  That  re- 
lation does  not  exist  between  the  parties  be- 
cause the  agreement  did  not  provide  for  a 
community  of  i>roflts  and  losses  in  the  busi- 
ness enterprise.  Persons  may  enter  a  part- 
nership relation  by  uniting  to  place  their 
money,  effects,  labor,  or  skill,  or  some  of 
them,  in  a  business  enterprise,  but  It  is  es- 
sential that  each  member  shall  subject  him- 
self to  partnership  duties  and  liabilities,  and 
that  there  shall  be  a  community  of  interests 
in  the  profits  and  losses.  Jones  t.  Davles, 
60  Kaa  309,  56  Pac.  484,  72  Am.  St  Bep.  354 ; 
30  Cyc.  349.  Here  there  was  no  agreement 
that  Grantham  should  bear  any  of  the  ex- 
penses or  share  In  any  of  the  losses  that 
might  result  from  the  enterprise.  According 
to  the  arrangement  Cooper  was  to  advance 
the  purchase  money  and  the  cost  of  the  op- 
tion, and  was  to  pay  Grantham  one-haU  of 
any  increase  there  might  be  In  the  value  of 
the  land  after  the  purchase  was  made.  Gran- 
tham had  the  option,  which  might  he  regard- 
ed as  a  sufficient  consideration  for  an  agree- 
ment otherwise  valid,  but  he  did  not  agree 
to  pay  any  part  bt  the  taxes  or  other  ex- 
penses Incident  to  the  holding  or  disposing  of 
the  land,  nor  did  he  ag^ee  to  share  in  any 
of  the  losses  that  might  result  from  a  dimi- 
nution in  the  value  of  the  land.  An  agree- 
ment that  one  party  is  to  give  and  the  other 
receive  a  half  Interest  In  the  proceeds  of  an 
investment  of  this  kind,  where  there  is  no 
provision  for  sharing  in  the  losses.  Is  not  a 
valid   partnership   agreement     30  Cyc.  358. 

It  follows  that  the  Judgment  overruling 
the  demurrer  to  the  petition  must  be  re- 
versed, and  the  cause  remanded  for  further 
proceeiUnga    All  the  Justices  concurring. 
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MOLLOHAN  y.  ATCHISON,  T.  ft  S.  P.  KX. 

CO.    (No.  19800.)* 

(Supreme  Court  of  Kansas.    Jan.  8,  1616.) 

(BvUalu*  J>v  the  OourtJ 

1.  Cabriebs  ®=>13  —  Shipmbnt  Contract  — 
DiscBiHiNATioN— Stoppage   in   Teansit. 

Where  cattle  were  billed  and  shipped  from 
Belvidere  to  Peabody  at  the  regular  rates,  which 
had  been  published  and  filed  with  the  Public 
Utilities  Commission,  a  special  contract,  grant- 
ing  to  the  shipper  the  privilege  of  stopping  the 
cattle  at  Wichita  to  test  the  market,  and  to  ter- 
minate the  journey  at  that  point  if  the  market 
was  satisfactory,  and  to  continoe  the  transpor- 
tation to  original  destination  if  the  market  was 
unsatisfactory,  was  preferential  and  discrimina- 
tory, and  violated  the  railroad  and  utilities  acts. 
[Ed.  Note. — ^For  other  cases,  see  Carriers, 
Cent  Dig.  U  21-24;   Dec.  Dig.  <8=»13.] 

2.  Cabrikbb  <8=>207  —  Shificknt  or  LiVK 
Stock  —  Stoppaob  in  Tban8IT  —  Vauditt 
07  Spkoiai.  Contbact. 

Where  the  tariffs  of  the  carriers  filed  with 
the  Public  Utilities  Commission  specify  the 
points  at  which  live  stock  may  be  stopped  in 
transit  to  test  the  market,  any  si)ecial  contract, 
enlarging  that  privilege  which  is  not  specified  in 
sodi  tariffs,  is  void. 

[Ed.  Note. — ^For  other  cases,  see  Carriers, 
Cent.  Dig.  S|  129-239;  Dec.  Dig.  «=»207.] 

3.  Carriers  <S==>12  —  Shipment  Contbact—' 

StOPFAOK  in  TEANSn^TABirFS. 

Before  a  special  privilege  to  stop  cattle  in 
transit  to  test  a  market  en  route  can  be  granted 
by  a  railroad  company,  it  is  necessary  that  the 
tariffs  and  schedules  pertaining  thereto  must  be 
filed  with  the  Public  Utilities  Commission,  and 
be  open  to  all  shippers  on  equal  terms. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent  Dig.  H  7-11,  1&-20;    Dec.  Dig.  <&=»12.] 

Appeal  from  District  Court,  Marlon 
County. 

Action  by  A.  B.  Mollohan  against  fbe  At- 
cbison,  Topeka  &  Santa  F6  Railway  Company. 
From  Judgment  for  plaintiff,  defendant  ap- 
peals.   Beversed,  witli  directions. 

W.  B.  Smith.  O.  J.  Wood,  and  A.  A.  Scott, 
all  of  Topeka,  and  W.  L.  Huggins  and  Hum- 
bert Riddle,  both  of  Emporia,  for  appellant.' 
C.  M.  Clark,  of  Peabody,  for  appellee. 

DAWSON,  J.  On  March  1,  1913,  A.  B. 
Mollohan  shipped  80  steers  In  three  carloads 
from  Belvidere  to  Peabody  over  the  defend- 
ant's railroad  under  the  usual  shipper's  con- 
tract, on  which  was  noted  in  writing  the 
words  "Wichita  privilege."  These  words 
meant  that  the  shipper  would  have  the  privi- 
lege of  stopping  the  cattle  in  Wichita  for  the 
purpose  of  testing  the  market  and  of  termi- 
nating their  Journey  at  that  point  if  he  de- 
cided to  sell  the  cattle  there,  and  if  the  mar- 
ket was  unsatisfactory  the  shipment  should 
continue  to  the  final  destination  set  down 
in  the  slilpper's  contract  In  addition  to  this 
notation  on  the  billing,  the  plaintiff  notified 
the  conductor  of  the  train  in  which  the  cat- 
tle were  shipped  that  be  desired  the  cattle 
unloaded  at  Wichita,  and  he  went  to  Wichita 
on  a  passenger  train  to  arrange  feed  and 
water  for  their  reception.     The  cattle  were 


not  unloaded  at  Wichita,  but  dispatched  di- 
rectly through  to  Peabody,  arriving  at  a  lata 
hour  on  Saturday  night  where  plaintiff,  ex- 
pecting to  receive  them  at  Wichita,  had  made 
no  provision  to  receive  them  or  provide  feed. 
The  cattle  were  negligently  unloaded,  be- 
ing Jammed  in  the  chute  and  piled  up  and 
bruised.  By  long-distance  telephone  from 
Wichita,  the  plaintiff  managed  to  get  Iiis 
cattle  taken  to  a  nearby  lot;  but  as  there 
was  no  opportunity  to  have  them  returned 
to  Wichita  in  time  for  market  before  the 
following  Tuesday,  the  plaintiff  gave  up  that 
purpose,  and  kept  the  cattle  and  brought 
this  action  for  damages. 

The  damages  which  occurred  in  the  unload- 
ing of  the  cattle  at  Peabody  were  eliminated 
by  the  district  court  because  the  plaintiff 
bad  neglected  to  give  notice  to  the  railroad 
company  in  wilting  before  the  cattle  were 
removed  from  Peabody  Station.  Such  was 
one  of  the  stipulations  of  the  shipper's  con- 
tract. The  appellee  complains  of  this,  but 
brings  no  cross-appeaL  Moreover,  the  de- 
cision of  the  district  court  on  that  point  was 
correct  Railway  Co.  v.  Thels,  96  Kan.  494, 
152  Paa  619. 

This  leift  as  the  sole  ground  of  damages 
the  failure  of  the  railroad  company  to  stop 
the  cattle  at  Wichita  in  accordance  with  the 
special  arrangement  for  the  Wichita  privi- 
lege, and  in  accordance  with  plaintiff's  re- 
quest to  the  conductor  of  the  freight  train. 
To  meet  this  issue,  the  defendant  answered: 

"That  at  the  time  the  live  stock  mentioned  and 
described  in  plaintiff's  petition  was  shipped  over 
the  line  of  defendant's  railway,  the  said  defend- 
ant railway  had  on  file  with  the  Public  Utili- 
ties Commission  of  the  State  of  Kansas  certain 
rules  governing  live  stock  contracts,  and  also 
general  instructions  concerning  the  privilege  of 
markets,  said  circular  having  also  been  filed 
with  the  Interstate  Commerce  (Commission  and 
known  as  I.  C  O.  No.  6084,  same  being  indorsed 
as  Santa  F«  System  Circular  No.  2213A.  That 
said  circular  was  and  Is  a  part  of  Santa  F6 
Railway  tarifEs,  both  state  and  interstate,  and 
contains  all  the  rules  in  force  at  the  time  the 
shipment  involved  moved,  concerning  the  privi- 
lege of  markets  and  rules  governing  same;  said 
circular  and  tariffs  having  been  duly  published 
by  the  defendant  and  placed  on  file,  not  only 
with  said  Public  Utilities  Commission  of  the 
State  of  Kansas,  with  its  consent  and  approval, 
but  also  posted  in  defendant's  several  stations 
in  said  state. 

"With  respect  to  stoppage  of  live  stock  at 
Wichita,  the  said  circular  reads: 

"  'Wichita,  Kan. 

"  'Where  through  rates  are  published  on  live 
stock  to  Chicago,  111..  St  Louis,  Mo.,  East  St 
Ixiuis,  111.,  East  Ft  Madison,  111.,  Rock  Island, 
HI.,  Kansas  City,  Mo.,  St  Joseph,  Mo..  Omaha 
and  South  Omaha.  Neb.,  and  where  Wichita, 
Kan.  (see  note),  is  in  a  direct  line  of  transit 
between  initial  point  of  shipment  and  the  above 
destinations,  the  privilege  of  stopping  in  transit 
at  Wichita,  Kan.,  for  the  purpose  of  permit- 
ting: shippers  to  avail  themselves  of  the  market 
at  that  point  may  be  allowed,  subject  to  the  fol- 
lowing rules : 

"  'Note.— Wichita,  Kan.,  will  be  considered  in 
direct  line  of  transit  where  Hutchinson  or  Little 
River,  Kan.,  are  in  direct  line  of  transit 
•    »    •• 


4=>For  other  cases  ne  same  topic  and  KBT-NUHBEB  In  sU  Kej-Numbered  Digasu  and  Induw 
*R«h«arlng  dented  February  U,  UU. 
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"Defendant  further  arera  that  said  rule  and 
FKulation  above  set  out  was  in  full  force  and 
«ffect  at  the  time  plaintilTs  shipment  of  cattle 
moved  over  the  defendant's  line,  and  that  the  de- 
fendant had  no  authority  to  perniit  said  live 
stock  to  have  the  privilege  or  the  market  at 
Wichita,  and  to  have  done  so  would  have  been 
in  violation  of  the  public  utilities  law  of  the 
Btate  of  Kansas,  making  the  defendant  railway 
company  subject  to  prosecution  for  penalties 
under  the  Public  Utilities  Act  of  this  state." 

From  a  Judgment  for  plaintiff,  tbe  defend- 
ant appeals,  and  Its  assignment  of  error  la 
chiefly  directed  to  questions  pertaining  to 
the  defense  Just  recited. 

[1-3]  The  tariffs  filed  with  the  Public  Util- 
ities Commlsislon  were  excluded  from  the 
evidence,  and  the  following  Instruction  ask- 
ed by  the  defendant  was  refused: 

"The  jury  is  further  instructed  that  under 
and  by  virtue  of  chapter  238  of  the  Session 
Laws  of  Kansas  for  1911,  commonly  known  aa 
the  'Public  Utilities  Act,'  a  railroad  company  op- 
erating in  this  state  is  required  to  file  with  the 
board  of  public  utilities  schedules  of  its  rates  on 
freight,  bve  stock,  etc,  with  all  privileges,  such 
as  unloading  in  transit,  stop-overs,  etc.,  and  that 
to  deviate  from  said  schedule  is  discriminatory 
and  is  contrary  to  law. 

"If  yon  shall  find  from  the  evidence,  therefore, 
that  said  schedules  were  duly  and  properly  filed 
with  said  Interstate  (Commerce  Commission  and 
said  board  of  public  utilities  of  the  state  of 
Kansas,  and  that  said  schedules  did  not  permit 
cattle  shipments  originating  at  Belvidere,  Kan., 
and  terminating  at  Peabody,  Kan.,  to  be  unload- 
ed at  Wichita,  Kan.,  while  in  transit,  then  I 
instruct  you  that  the  failure  of  said  defendant 
to  so  unload  said  cattle  at  Wichita  would  not 
be  an  a«t  of  negligence  or  violation  of  con- 
tract on  the  i^art  of  said  defendant,  but  that 
said  contract  m  that  regard  would  not  be  en- 
forceable against  said  defendant,  and  said  plain- 
tiff cannot  recover  anything  for  said  failure 
to  so  unload  said  cattle." 

The  district  court  gave  an  instruction' 
which  in  effect  recognized  the  validity  of  the 
Wichita  privilege  and  its  incidents.  Upon 
the  correctness  of  this,  the  Judgment  depends. 

In  recent  years  the  whole  drift  of  state  and 
federal  legislation  has  been  directed  to  stamp 
out  all  manner  of  special  privileges  hereto- 
fore extended  by  railroads  to  favored  ship- 
pers. By  acts  of  our  own  Legislature  all 
such  practices  are  forbidden  under  drastic 
penalties.  Among  the  provisions  of  our  stat- 
utes to  prevent  this  vice,  it  is  required  that 
all  tariffs  pertaining  to  intrastate  railway 
carriage  shall  be  filed  with  the  Public  Utili- 
ties Commission,  and  tbe  manifest  purpose  of 
this  Is  that  all  shippers  shall  enjoy  the  same 
rates  for  the  same  services  xmder  similar  con- 
ditions, and  that  no  special  service  or  privi- 
lege shall  t>e  extended  to  one  shipper  which 
is  not  open  to  all ;  and  to  that  end,  wherever 
nnnsual  privileges  are  extended,  the  details 
and  tariff  charges  pertaining  thereto  must  be 
filed  with  the  Public  Utilities  Commission, 
and  all  these  rates,  services,  privileges,  etc., 
are  subject  to  amendment,  modifleatlon,  ap- 
proval or  disapproval,  of  the  Commission. 
A  full  discussion  of  this  subject  and  of  the 
pertinent  statutes  will  be  found  in  Railroad 
Co.  ▼.  Utilities  Commission,  95  Kan.  604,  148 


Pac,  ,667;  State  ex  reL  t.  Postal  Telegraph 
Co.,  96  Kan.  298,  150  Pac.  544. 

While  the  rates  between  Belvidere  and 
Wichita,  Belvidere  and  Peabody,  and  Wich- 
ita and  Peabody,  are  not  before  us,  we  are 
bound  to  presume  that  the  rate  under  which 
the  plaintlfTs  cattle  were  8hlpi)ed  to  Peabody 
was  the  rate  lawfully  published  and  filed 
with  the  Public  Utilities  Commission.  No 
rate  was  filed  with  the  Commission  covering 
cattle  transiwrtatlon  between  Belvidere  and 
Peabody  with  the  Wichita  privilege.  The 
rates  on  file  covered  both  state  and  Interstate 
transportation,  but  that  Is  of  no  consequence 
here,  although  this  is  a  common  and  commend- 
able practice,  since  it  tends  to  simplify  the 
Inherently  complex  subject  of  railroad  rates 
and  tarlffa  Tbe  tariffs  specified  the  condi- 
tions under  which  the  Wichita  privilege 
would  be  accorded.  By  logic  as  well  as  law, 
shipments  which  did  not  move  along  the 
routes  to  the  well-known  markets  named  in 
the  officially  approved  tariffs  could  not  law- 
fully be  given  this  privilege.  Nor  can  there 
be  any  doubt  that  tbe  right  to  stop  a  shii>- 
ment  of  cattle  In  transit  to  test  an  intermedi- 
ate market  is  a  valuable  privilege,  and  does 
not  amount  to  an  advantage  which  ordinary 
shippers  of  cattle  from  Belvidere  to  Peabody 
do  not  enjoy.  It  might  be  urged  that  such 
privilege  is  open  to  all  shippers  from  Belvi- 
dere to  Peabody.  That  cannot  be,  since  no 
tariffs  to  that  effect  are  on  file  with  tbe  Util- 
ities Commission. 

Some  federal  decisions  are  in  point  The 
case  of  Chicago  &  Alton  Railroad  Co.  t.  Klr- 
by,  225  U.  S.  156,  32  Sup.  Ct  648,  56  L.  Ed. 
1033,  Ann.  Cas.  1914A,  601,  is  instructive. 
The  Supreme  Court  of  Illinois  had  upheld  a 
Judgment  ta  favor  of  a  shlpiper,  who  had  sus- 
tained damages  from  tbe  railroad's  breach 
of  a  special  contract  to  transport  a  carload 
of  high-grade  horses  from  Springfield,  111.,  to 
New  York  City,  The  special  contract  stipu- 
lated that  tbe  carrier  would  deliver  the  car  at 
Joliet,  111.,  in  time  to  connect  with  a  "horse 
special"  over  the  Michigan  Central  and  con- 
necting lines  to  New  York.  The  Supreme 
Court  of  the  United  States  reversed  the  Illi- 
nois court,  holding  that,  since  the  horses  had 
been  shipped  at  the  regularly  published  rates, 
which  did  not  provide  for  special  privileges 
nor  for  expedited  service  or  transportation  on 
a  particular  train,  and  since  Kirby  was  not 
required  to  pay  any  higher  rate  for  the  prom- 
ised special  service,  the  special  contract  and 
the  privilege  were  violative  of  the  Interstate 
Commerce  Act 

An  analogous  case  was  Etagemoen  t.  Chica- 
go, St  P.,  M.  &  O.  Ry.  Co.,  210  Fed.  896,  127 
C.  C.  A.  426,  where  a  contract  by  an  Interstate 
carrier  to  transport  live  stock  to  their  desti- 
nation within  a  Umlted  time  was  void,  unless 
authorized  or  provided  by  its  published  tar- 
iffs. 

Section  7174  of  the  General  Statutes  ot 
1909  requires  that  all  schedules  of  rates  be 
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filed  with  tbe  Public  Utilities  Commission. 
Sections  7178  and  7181,  Id.,  forbid  any  depar- 
ture from  the  regular  rates,  and  make  It  un- 
lawful for  any  railroad  company — 
"to  grant  any  special  privileges  to  any  person, 
firm,  or  corporation,  either  .in  the  way  of  a 
preference  in  furnishing  cars,  side-track  facili- 
ties, sites  for  elevators,  mills,  or  warehouses,  or 
any  other  form  of  preference,  privilege,  or  dis- 
crimination." 

Section  7214,  Id.,  provides  that: 

"All  concession  of  rates,  drawbacks  and  con- 
tracts for  special  rates  shall  be  open  to  and 
allowed  all  persons,  companies  and  corporations 
aUke." 

Section  7223,  Id.,  subjects  tbe  carrier  to  a 
possible  fine  of  $5,000  for  each  violation  of 
the  foregoing  provisions  of  the  Railroad  Act 

To  the  foregoing  has  been  added  the  Pub- 
lic Utilities  Act  of  1911  (chapter  238),  in 
which  the  Legislature  descended  to  great  par- 
ticularity touching  the  necessity  that  all 
rates  be  published  and  filed,  and  that  the  es- 
tablished rates  for  like  services  be  observed, 
and  all  preferential  or  discriminatory  rates, 
services,  and  the  like  are  forbidden,  under 
.appropriate  penalties.  This  abridgment  of 
the  Railroad  and  Utilities  Acts  closely  para- 
phrases sections  2,  3,  and  6  of  the  Interstate 
Commerce  Act  24  U.  8.  Stat  at  Large,  379, 
and  amendments ;  4  U.  S.  Complied  Stats,  of 
1913,  Ot  56A,  3812;  3  Fed.  Stats.  Ann.  813; 
Id.,  Supplement  of  1914,  639 ;  1  Drinker's  Tbe 
Interstate  Commerce  Act,  6;  Fuller,  Inter- 
state Commerce,  178.  See,  also,  note  on  right 
of  carriers  to  discriminate  with  respect  to 
special  or  unusual  service  in  12  L.  R.  A.  (N. 
S.)506. 

In  view  of  this,  it  seems  imperative  to  hold 
that  the  Wichita  privilege  was  a  special  privi- 
lege which  had  been  promised  the  plaintiff, 
and  as  such  It  was  illegal ;  and  the  failure  to 
accord  the  promised  privilege  at  Wichita  can- 
not be  the  basis  of  an  action  for  damages. 
This  necessitates  a  reversal  of  this  case,  with 
instructions  to  set  aside  the  Judgment  and  to 
enter  Judgment  for  defendant 

It  is  80  ordered. 

(97  Kan.  1)  «==-■ 

KANSAS  NAT.  DRILL  &  MFG.  CO.  t. 
REDD,   Sheriff.     (No.   18741.)* 

(Supreme  Court  of  Kansas. .  Jan.  8,  1916.) 

(Bytlabua  ly  the  Court.) 

1.  Rkpcbvin  iS=»135— Action  on  Bond— Evi- 
dence— Pebemptoet  Instbuction. 

Findings  of  fact  relating  to  a  tender  of 
property  examined,  and  found  to  justify  the 
refusal  of  a  peremptory  instruction  that  no 
tender  had  been  made. 

[Ed.  Note. — For  other  cases,  see  Replevin, 
Cent  Dig.  §{  532-640;    Dec  Dig.  <8=»135.] 

2.  Replevin  ®=>134  —  Redelivsbt  Bono  — 
Tender  of  Pbopehtt— Evidence. 

Evidence  examined,  and  found  sufficient  to 
sustain  the  verdict. 

[Ed.  Note. — For  other  cases,  see  Replevin, 
Cent  Dig.  {{  627-531;  Dec  Dig.  <S=5l34.] 


3.  Replevin  @=>135  —  Redeuvebt  Bond  — 
Tender  of  Pbopebtt  —  Sutficisnct  —  lif- 

8TBUCTI0N8, 

Instructions  pertaining  to  the  sufficiency  of 
a  tender  of  property  used  in  well  drilling  exam- 
ined, and  held  to  be  a  fair  statement  of  the  law 
80  far  as  concerns  the  appellant 

[Ed.  -Note.— For  other  cases,  see  Replevin, 
Cent  Dig.  §§  532-640 ;  Dec  Dig.  (S=s>136.] 

4.  Replevin  ®=»130  —  Redelivery  Bond  — 
Ten  DEB  OF  Peopebtt— Sufficiency. 

Some  well-drilling  property,  on  part  of 
which  the  plaintiff  held  a  mortgage  and  on  part 
of  which  it  held  a  bill  of  sale,  was  attached  by 
tbe  sheriff  at  the  instance  of  a  lumber  com- 
pany, to  satisfy  a  debt  of  the  operators  of  the 
drilling  machinery.  The  plaintiff  brought  re- 
pievin,^  and  a  redelivery  bond  was  given.  _  The 
well-drilling  property,  being  large  and  unwieldy, 
was  being  kept  out  of  doors  at  the  time  these 
proceedings  began,  and  it  was  not  physically 
disturbed. by  the  sheriff  in  the  service  of  the  at- 
tachment process.  A  few  days  after  the  rede- 
livery bond  was  given,  the  plaintiffs  agent  was 
tendered  a  return  of  the  property  by  the  man- 
ager of  the  lumber  company,  who  was  also  the 
sheriff's  representative,  who  said,  "If  they  are 
your  machines,  take  them."  Held,  a  sufficient 
tender  of  the  return  of  the  properly. 

[Ed.   Note.— For    other   cases,    see   Replevin, 
Cent  Dig.  §§  514-517;   Dec.  Dig.  «=»130.1 
6.  Replevin  e=>130  —  Redblivebt  Bono  — 
Tendeb  of  Peopebtt — Sufficiency. 

The  foregoing  was  a  sufficient  tender,  al- 
though the  sheriff's  representative  and  attach- 
ing creditor  also  declared  that  he  would  only 
Say  such  damages  as  a  judge  and  jury  might 
etermine. 

[Ed.  Note.— For  other  cases,  see  Replevin, 
Cent  Dig,  H  514-617;   Dec  Dig.  ®=»130.1 

Appeal  from  District  Court  MiamljCounty. 

Action  by  the  Kansas  National  Drill  & 
Manufacturing  Company,  a  corporation, 
against  Thomas  M.  Redd,  Sheriff  of  Miami 
County.  From  a  Judgment  for  defendant 
plaintiff  appeals.    Affirmed. 

W.  L.  Joyce,  of  Paola,  and  L.  O.  Boyle,  of 
Kansas  City,  Mo.,  for  appellant  Sheridan  & 
Sheridan  and  Charles  T.  Meuser,  all  of  Paola. 
for  appellee. 

DAWSON,  J.  This  case  arises  from  an  at- 
tachment suit,  followed  by  replevin,  a  rede- 
livery bond,  and  the  usual  Incidents  thereto. 
In  1905  a  partnership  engaged  In  the  business 
of  drilling  oil  and  gas  wells  in  Miami  coun- 
ty became  Indebted  to  a  lumber  company  for 
coal,  lumber,  and  other  materials.  The  lum- 
ber company  brought  suit  against  the  part- 
nership, and  attached  certain  drilling  ma- 
chines and  equipment,  on  the  assumption  that 
they  were  the  property  of  the  partjiershlp. 
The  Kansas  National  Drill  &  Manufacturing 
Company,  the  plaintiff,  held  a  chattel  mort- 
gage on  the  drilling  machines,  and  some  days 
before  the  attachment  suit  was  begun,  it  had 
procured  a  bill  of  sale  for  the  property,  or 
part  of  it,  and  was  In  possession  of  It  at  the 
commencement  of  the  attachment  proceed- 
ings. The  plaintiff  brought  replevin  against 
the  sheriff  to  recover  the  property.  A  rede- 
livery bond  was  executed  by  tbe  sheriff  at  the 
instance  of  the  lumber  company,  and  tho 
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property  thereby  remained  In  tbe  sheriff's 
possession  under  the  attachment  proceedings, 
unless  the  sheriff  made  a  sufiSclent  tender  in 
law  for  the  return  of  the  property,  and  that 
la  tbe  principal  question  involved  in  this  ap- 
peal. In  answer  to  special  questions  the 
Jury  found  that,  shortly  after  the  giving  of 
the  redelivery  bond,  the  defendant  tendered 
back  the  property  to  plaintiff,  and  that  it  had 
not  depreciated  in  value  from  the  time  the 
redelivery  tond  was  executed  until  the  time 
of  the  tender.  The  general  verdict  was  for 
tbe  defendant 

Plaintiff  assigns  error:  (1)  that  the  evi- 
dence showed  no  legal  tender,  and  that  a  per- 
emptory instruction  to  that  effect  should  have 
been  given;  (2)  that  the  verdict  was  against 
the  weight  of  the  evidence ;  (3)  and  (4)  error 
In  the  court's  instructions. 

[1]  1.  The  record  and  the  briefs  leave  us  to 
infer  that  the  drilling  machinery  In  question, 
on  account  of  its  character  and  tbe  custom  of 
the  country,  was  kept  out  of  doors  some- 
where "out  in  the  country,"  and  when  it  was 
taken  charge  of  by  the  sheriff  in  the  attach- 
ment proceeding,  tbe  assumption  of  posses- 
sion was  formal  rather  than  actuaL  That  is 
to  say,  It  was  not  removed  or  physically  dis- 
turbed by  the  sheriff.  He  merely  took  legal 
possession  of  it  So,  too,  when  the  plaintiff 
brought  replevin  and  tbe  redelivery  bond  was 
given,  the  physical  situation  of  the  property 
remained  as  before.  The  legal  right  of  pos- 
session, for  the  time  being,  remained  in  the 
sheriff.  The  physical  situation. of  the  proper- 
ty thus  continued,  except  as  deteriorated  by 
weather  and  nonusance,  until  the  time  of  the 
triaL  Since  the  takini;  possession  of  the 
property  was  formal  rather  than  actual,  the 
tender  of  its  return  should  be  viewed  in  the 
same  light  .The  possession  continued  in  the 
defendant  unless  a  sufficient  tender  for  its 
return  was  made.  Turner  v.  ReeSe,  22  Kan. 
319.  The  plaintiff  says  there  was  no  tender. 
Since  the  Jury  found  otherwise,  it  is  only  nec- 
essary to  determine  whether  there  was  evi- 
dence on  that  point  The  witness  McLachlin, 
who  with  this  son  and  son-in-law  constituted 
the  lumber  company  which  had  attached  the 
property,  and  who  furnished  the  redelivery 
bond  for  the  sh^rtff,  and  who  was  authorized 
by  him  to  tender  back  the  property,  testified: 

"Mr.  Morey  (agent  of  the  plaintiff)  said,  'Can 
yon  come  down  to  Chanute  to-night?'  I  said, 
'No,  sir;  not  unless  it  is  absolutely  necessary. 
He  says  then,  'I  have  sold  those  rigs.'  I  said, 
'I  don  t  see  how  I  enter  into  that  in  any  way.' 
He  said,  'Yes;  you  are  to  furnish  the  money.' 
I  said,  'No,  Mr.  Morey ;  I  am  not  in  the  pro- 
moting business.'  He  said,  'Then  we  will  have 
to  litigate.'  I  said,  'There  is  nothing  to  liti- 
gate, only  a  little  bit  of  damages,  if  you  have 
sustained  any.'  I  said,  'If  they  are  your  ma- 
chines, take  them;  I  am  not  going  to  furnish 
you  any  money;'  and  be  said,  'No,'  and  hung 
up  the  receiver:  that  is  the  last  talk  I  had. 
•  •  *  Q.  If  I  understand  you,  Mr.  McLach- 
lin, the  effect  of  your  testimony  is  as  follows: 
Ton  had  a  talk  with  Mr.  Morey  over  the  long- 
distance phone,  wherein  he  wanted  you  to  do 


something  in  reference  to  these  machines,  and 
upoli  that  condition  he  would  take  the  madiines 
bapk,  and  you  refused  to  comply  with  that  condi- 
tion—is that  the  idea?  A  That  was  it,  I  sup- 
pose; that  is  the  proper  construction.  *  •  » 
Q.  Now,  he  said  that  unless  you  would  famish 
the  money  that  you  would  have  to  litigate  over 
this  question?  A  Yes,  sir.  Q.  Now  after  this 
redelivery  bond  was  given  and  you  commenced 
to  look  into  the  matter,  you  was  willing  to  give 
up  the  property  if  you  would  be  released  of  any 
damages;  that  is  the  idea  wasn't  it?  A.  Yes; 
we  didn't  want  to  be  damaged  and  didn't  want 
to  damage  anybody  dse.  Q.  But  you  was  will- 
ing to  give  it  up  if  you  was  relieved  of  damages? 
A.  That  is  part  of  the  truth.  Q.  What  is  there 
else  about  it?  A  We  was  not  wanting  to  dam- 
age anybody  else.  Q.  And  you  didn't  propose 
to  pay  any  damages?  A.  If  they  bad  anything 
that  they  could  use  their  machines  for,  we 
wanted  them  to  take  them.  Q.  And  you  kept 
the  machines?  A.  No,  sir.  Q.  What  did  you 
do  with  them?  A  I  don't  know.  *  •  *  Q. 
Although  you  knew  that  he  hadn't  accepted  your 
proposition?  A.  I  didn't  consider  that  we  bad 
anything  to  do  with  them.  I  had  made  the  ten- 
der; I  could  not  force  him  to  accept  •  •  • 
Q.  Gen.  Boyle  said  if  you  complied  with  their 
terms;  was  there  any  terms  in  your  tender  to 
them  of  this  property?  A  The  terms  that  1 
would  have  to  furnish  the  money  to  pay  for 
these  machines.  Q.  You  didn't  catch  the  point 
The  proposition  was  this:  Mr.  Boyle  suggested 
that  the  theory  of  the  tender  was  that  it  you 
was  to  relieve  them  ffom  damages,  yon  would 
tender  the  machines,  to  relieve  tbe  company  of 
damages;  was  there  any  such  a  proposition  as 
that  mentioned?  A.  No,  sir;  no  proposition 
of  that  kind.  Q.  What  did  you  tell  them  about 
the  damages?  A  I  told  them  the  damages— 
that  they  had  not  sustained  any.  The  machin- 
ery was  lying  idle  over  there,  and  it  was  not 
but  a  few  days.  I  said,  'It  is  bad  enough  for  us 
to  lose  our  debt;  if  you  can  convince  a  judge 
and  jury  that  you  have  sustained  damages,  we 
are  ready  and  able  to  pay  for  them.'  Q.  There 
was  not  any  terms  to  that  tender  to  them?  A 
Not  a  bit  of  it" 

This  is  not  all  the  evidence  on  the  subject 
of  tender,  but  It  is  enough  to  show  that  It 
was  not  error  to  refnse  a  peremptory  In- 
struction that  defendant  bad  made  no  legal 
tender  of  tbe  property. 

[2]  2.  The  foregoing  disposes  also  of  plain- 
tiff's second  assignment  of  error.  The  evi- 
dence was  8u£3clent  to  permit  its  submission 
to  the  Jury;  and,  following  the  usual  rule, 
the  Jury's  finding  and  the  trial  court's  ap- 
proval end  that  phase  of  the  controversy. 

[3-6]  8  and  4.  In  the  court's  instructions 
were  the  following: 

"(4)  One  of  the  defenses  offered  by  the  de- 
fendant in  this  case  is  that  a  tender  of  the  prop- 
erty involved  in  the  action  was  made  to  the 
plaintiff  before  the  beginning  and  after  the  be- 
ginning of  this  action.  You  are  instructed  that 
to  constitute  a  legal  tender  of  the  property  in 
question,  it  was  necessary  that  an  offer  of  all 
the  property  involved  in  this  action  be  made  to 
the  plaintiff,  or  to  some  one  duly  authorized  to 
act  for  the  plaintiff,  and  without  any  conditions 
attached  thereto.  It  ia  not  a  sufficient  tender 
to  say  to  the  agent  'Oo  out  and  get  this  prop- 
erty that  your  company  owns,  but  while  you 
are  getting  it,  don't  take  any  that  don't  belong 
to  you,  and  if  you  do  take  any  that  don't  belong 
to  you,  we  will  expect  your  company  to  answer 
to  US.'  Neither  is  it  sufficient  that  an  offer  be 
made  to  the  plaintiff  of  the  property,  coupled 
with  a  proposition  to  release  the  defendant  from 
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any  liability.  In  otber  words,  In  order  to  con- 
ptitute  a  Ruflicient  tender,  there  must  have  been 
an  nnconditional  offer  of  all  of  the  property  in- 
volved in  this  action  to  the  plaintiff,  or  some 
one  legally  authorized  by  it  to  accept  such  an 
offer." 

"(7)  Ton  are  instmcted  that  If  you  find  from 
the  evidence  that  the  defendant  tendered  to  the 
plaintiff,  as  above  explained,  the  property  in- 
volved in  this  suit,  but  that  the  plaintiff  did 
not  accept  such  property,  the  defendant  then 
would  not  be  justified  in  abandoning  said  prop- 
erty, unless  such  tender  was  made  under  such 
circumstances  that  the  defendant  had  a  right  to 
expect  the  plaintiff  to  take  charge  of  said  prop- 
erty. Having  taken  possession  of  such  proper- 
ty under  the  writ  of  attachment  and  having  ex- 
ecuted to  the  plaintiff  a  redelivery  bond  for  the 
same,  in  this  case  it  was  the  defendant's  duty 
to  use  reasonable  care  in  preserving  said  prop- 
erty and  protecting  it  from  loss  or  damage,  un- 
less the  plaintiff  either  took  possession  or  the 
property  under  the  tender,  or  that  such  tender 
was  made  under  such  circumstances  that  the  de- 
fendant would  have  reason  to  believe  that  the 
plaintiff  would  take  charge  of  said  property^" 

The  chief  objection  to  each  of  these  In- 
.stmctions  is  said  to  be  "that  there  was  no 
evidence  upon  which  to  base  sncb  an  instruc- 
tion." If  that  were  the  only  teuU;  with  the 
instructions,  _  It  would  not  constitute  prej- 
adlclal  error!  It  would  be  necessary  to  go 
further  and  show  that  the  Injection  of  Irrel- 
evant Instructions  had* affected  the  plaintiff's 
substantial  rights,  and  that  a  wrong  Judgment 
had  been  secured  which  was  traceable  to  such 
irrelevant  Instructions. 

"Under  the  command  of  the  Codes,  Civil  and 
Criminal,  and  the  authority  of  precedent  for 
over  half  a  century,  we  are  prohibited  from  re- 
versing judgments  for  mere  technical  errors  or 
irregularities  which  do  not  afiirmatively  appear 
to  have  prejudicially  affected  the  substantial 
rights  of  the  party  complaining,  when  it  ap- 
pears upon  the  whole  record  that  substantial 
justice  has  been  done."  Root  v.  Paciung  Co., 
94  Kan.  339,  345,  147  Pac.  69,  7%. 

But  there  was  evidence  on  which  to  base 
the  criticized  instructions.  Moreover,  the 
fourth  instruction  is  strongly  favorable  to 
api>ellant,  perhaps  too  much  bo;  for  we  do 
not  see  that  a  tender  of  the  property  In  dis- 
pute, coupled  with  a  warning  against  taking 
other  property,  would  detract  from  th'e 
validity  or  sufficiency  of  the  tender.  The 
seventh  instruction  is  a  precise  summary  of 
the  law  relative  to  this  case.  Hunt  on  Tender, 
§§  273,  270,  391,  392,  449;  38  Cyc  143, 
144,  151.    In  38  Cyc.  151,  It  is  said: 

"If  the  article  is  ponderous,  the  tenderer  be- 
fore the  day  of  tender  must  ascertain  from  the 
tenderce  where  he  will  receive  it;  and,  if  the 
creditor  cannot  be  found,  or  if  he  refuses  to  ap- 
point any  place,  or  to  appoint  a  reasonable 
place,  the  debtor  may  himself  select  any  suit- 
able and  reasonable  place  and  make  a  delivery 
there,  with  notice  to  the  creditor,  if  he  can  be 
found." 

In  this  case,  the  location  of  the  property 
had  never  been  changed.  Wherever  it  was 
placed  by  the  owner  was  presumably  an  appro- 
priate place,  and  there  the  owner  was  free  to 
recover  it  on  defendant's  tender  as  found  by 
the  Jury.    While  it  remained  In  possession  of 


the  sheriff  and  under  bis  responsibility,  he 
kept  It  exactly  as  it  had  been  kept  by  the 
owner;  and,  after  a  sufficient  tender,  the 
possession,  actual  and  constructive,  again 
vested  In  the  owner,  and  a  right  result  ap- 
pears to  have  been  attained  in  this  lawsuit. 

There  is  a  suggestion  that  the  evidence  of 
McLachlin,  touching  his  conversation  with 
Morey,  the  plalntifTs  agent,  was  Inadmis- 
sible, since  Morey  had  died  before  the  trlaL 
No  formal  assignment  of  error  Is  based  on 
this,  but  its  admission  was  not  error.  BanK 
T.    Sams,    96   Kan.    437,   441,   152    Pac.   28. 

The  Judgment  Is  affirmed.  All  the  Justices 
concurring. 

(VI  Kan.  89) 
ANSCHTJTZ  V.  STEINWAND  et  tH 
(No.  19842.) 
(Supreme  Conrt  of  Kansas.     Jan.  8,  1916.) 

(ByUabu*  by  the  OourtJ 
JnniciAi.  Sales  ^=»38—SsTTina  Asidk — ^Mia- 

TAKE  IN  OfFEB. 

Evidence  tiiat  a  client  authorized  hia  at* 
torney  to  bid  for  him  at  a  sheriFs  sale  $300  for 
a  tract  of  land,  subject  to  a  mortgage  of  $1,100. 
and  that  the  attorney  telegraphed  an  offer  of 
$300  "over"  the  mortgage,  warrants  a  district 
court,  in  the  exercise  of  a  sound  discretion  and 
to  promote  substantial  justice,  in  setting  aside  a 
sale  returned  as  having  been  nlade  for  $1,400. 

[Ed.  Note. — For  other  cases,  see  Judicial 
Sales,  CJent  Dig.  {  76;  Dec.  Dig.  €=»38.] 

Appeal  from  District  Court,  I«gan  County. 

Action  by  Christian  Anschutz  against  Fred- 
erick Stelnwand  and  others.  From  an  order 
setting  aside'  sale  and  confirmation  thereof, 
the  defendant  named  and  another  appeaL 
Affirmed. 

C.  A.  Spencer,  of  Oakley,  for  appellants. 
George  W.  Holland,  of  Russell,  for  appellee, 

MASON,  J.  In  October,  1912,  Henry  Ebel 
obtained  In  the  district  court  of  Logan  coun- 
ty personal  Judgments,  for  $2,237.20  and  $803.- 
06,  against  Frederick  and  Margaret  Steln- 
wand, which  were  decreed  to  constitute  a 
first  lien  against  the  northwest  quarter  of 
one  section  of  land,  and  a  second  Ueu  against 
the  southwest  quarter  of  another.  An  order 
of  sale  was  issued  on  which  a  sale  was  made 
on  October  24,  1913.  The  sheriff's  return 
showed  the  sale  of  both  tracts  to  Ebel,  the 
northwest  quarter  for  $2,100,  and  the  south- 
west for  $1,400.  On  AprU  30,  1914,  on  Ebel'a 
motion  an  order  was  made  confirming  the 
sale.  On  July  6,  1914,  Ebel  filed  a  motion, 
asking  that  the  order  of  confirmation  and  the 
sale  be  set  aside.  This  motion  was  heard  on 
the  same  day,  and  allowed.  From  this  order 
the  Stelnwands  appeal. 

The  terms  of  court  in  Logan  county  begin 
on  the  fourth  Tuesdays  of  April  and  October. 
Laws  1913,  c.  174,  p.  266,  S  1.  The  decree  of 
confirmation  was  therefore  set  aside  at  the 
same  term  at  which  it  was  rendered.  The 
court  consequently  had  a  wide  discretion  in 
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determining  whether  the  matter  should  he 
reopened.  Hemme  v.  School  District,  30  Kan. 
877,  1  Pac.  104.  Its  decision  that  there 
should  be  a  farther  Inquiry  Is  not  open  to 
review,  and  the  question  before  us  Is  whether 
error  was  committed  in  the  final  refusal  to 
confirm  the  sale. 

Evidence  was  given  to  this  effect:  Ebel's 
attorney  had  Instructions  from  his  client  to 
bid  $300  for  the  southwest  quarter,  subject 
to  a  prior  mortgage  for  $1,100 ;  he  telegraph- 
ed to  the  sheriff,  authorizing  a  bid  of  $300 
"over"  the  first  mortgage,  using  the  quoted 
word  erroneously  for  "subject  to."  The  ap- 
pellants contend. that  the  evidence  was  not 
admissible  to  impeach  the  return  of  the 
sheriff.  The  rule  that  the  return  of  a  sheriff 
Is  conclusive  upon  the  parties  does  not  pre- 
vent its  being  amended  upon  a  proper  show- 
ing (Stetson  V.  Freeman,  35  Kan.  523,  11  Pac. 
431),  and  the  proceedings  had  in  the  dis- 
trict court  may,  perhaps,  be  regarded  as  hav- 
ing substantially  that  effect  But  apart  from 
that,  under  the  present  statute  a  sale  may  be 
set  aside,  although  regularly  made  in  accord- 
ance with  law,  upon  equitable  grounds. 
Bank  v.  Murray,  84  Kan.  624,  114  Pac.  847. 
The  court,  having  found,  that  the  appellee's 
bid,  even  if  It  must  be  regarded  as  having 
been  made  as  shown  by  the  return,  was  the 
result  of  Inadvertence  or  mistake,  was  au- 
thorized, in  the  exercise  of  a  sound  discre- 
tion and  to  promote  substantial  Justice,  to 
set  the  sale  aside.  24  Oyc.  31;  25  A.  ft  E. 
Encycl.  of  L.  786. 

Ebel  asked  to  have  the  sale  set  aside  as  to 
the  southwest  quarter,  expressing  his  willing- 
ness that  as  to  the  other  quarter,  it  should 
stand  or  be  set  aside  as  the  court  should  pre- 
fer. Doubtless  the  whole  sale  was  set  aside 
on  the  theory  that  if  one  tract  was  to  be 
again  offered,  both  should  be.  We  do  not 
understand  that  the  appellant  objects  to  this 
feature  of  the  order.       , 

The  Judgment  is  afiSrmed.  All  the  Justices 
concurring. 

(97  Kan.  G6)  \ 

HBNSLEY  et  aL  r,  SCHOOL  DIST.  NO.  87 

OF  ANDERSON  COUNTY  et  aL 

(No.  19816.) 

(Supreme  Court  of  Kaneas.    Jan.  8,  1016.) 

(ByUabtu  (y  fK«  Court.) 

1.  psincn»ai.  and  subbtt  «=s>82  —  buildino 
Contbactor's  Bond  —  Debts  'Covered  — 

"FAITHrDL  PERFORUAirOB." 

A  contractor's  bond,  conditioned  in  general 
terms  for  his  faithful  performance  of  a  build- 
ing contract,  will  not  be  interpreted  as  gnaran- 
teeing  merely  Iiig  payment  of  debts  incurred  for 
labor  and  material,  altbouEb  that  was  the  only 
guaranty  required  by  the  statute,  and  the  origi- 
nal agreement  called  for  the  giving  of  a  bond  ac- 
cording to  the  law  of  the  state. 

[Ed.  Note. — For  other  cases,  see  Principal 
and  Surety,  Cent.  Dig.  {  127;  Dec.  Dig.  «=» 
82.1 


2.   PBINCIPAi    AND    SUBETT    «=>57— BartDINQ 

Contractor's  Bond— Liability  of  Sttrett 
CoHPANT— Consideration  fob  Guaranty. 
A  surety  company  is  liable  upon  a  contrac- 
tor's bond  executed  by  it  after  the  signing  of 
the  original  contract,  although  not  provided 
for  therein ;  the  compensation  it  receives  t>eing 
a  sufficient  consideration  for  its  guaranty. 

[Kd.  Note. — For  other  cases,  see  Principal  and 
Surety,  Cent  Dig.  i  101;   Dec  Dig.  <e=»57.] 

Appeal  from  District  Court,  Anderson 
County. 

Action  by  E.-S.°  Hensley  and  another,  as 
partners,  eta,  against  School  District  No.  87 
of  Anderson  County  and  others.  From  Judg- 
ment for  plaintiffs,  the  defendant  Equitable 
Surety  Company  appeals.    Affirmed. 

W.  N.  Sinelser,  of  Emporia,  for  appellant 
C.  W.  Garrison  and  N.  L.  Bowman,  both  of 
Gamett,  for  appellees. 

MASON,  J.  A  school  district  entered  Into 
a  written  contract  wlthi  J.  T.  Allen  for  the 
building  of  a  schoolhouse.  Allen  gave  a  bond 
executed  by  the  Equitable  Surety  .Company 
conditioned  for  his  faithful  performance 
thereof.  He  failed  to  complete  the  building, 
and  a  number  of  mechanics'  liens  were  filed 
against  it  The  district  sued  the  surety  com- 
pany and  obtained  a  Judgment  against  it  for 
$1,919.08  on  acconnt  of  the  mechanics'  liens, 
and  for  an  additional  $600  for  damages  by 
reason  of  the  failure  to  complete  the  build- 
ing. The  company  appeals,  ccmtesting  only 
the  $500  item,  on  the  ground  that  it  was  not 
covered  by  the  bond. 

The  contract  between  the  school  district 
and  Allen  was  entered  into  and  signed  on 
March  26,  1913.  The  contract  required  Allen 
to  "give  bond  according  to  the  state  law  of 
the  state  of  Kansas,"  but  made  no  other  ref- 
erence to  the  matter.  The  bond  was  executed 
on  April  29,  1913.  The  condition  upon  which 
liability  depended  was  stated  in  these  words : 

"If  the  said  principal  shall  faithfully  perform 
such  contract  accordmg  to  the  terms,  covenants, 
and  conditions  thereof." 

The  only  statute  relating  to  a  bond  in  such 
cases  requires  a  public  officer  .upon  entering 
into  a  contract  for  constructing  a  public 
building  to  take  a  bond  "conditioned  that 
such  contractor  or  contractors  shall  pay  all 
Indebtedness  incurred  for  labor  or  material 
fupiished  in  the  construction  of  said  public 
buUding."  Gen.  Stat  1909,  i  6256 ;  Code  Civ. 
Proc  i  661. 

[1  ]  1.  In  behalf  of  the  surety  company  it  Is 
argued  that,  inasmuch  as  the  bond  was  given 
in  pursuance  of  the  contract,  which  required 
merely  a  bond  according  to  the  state  law,  it 
should  be  interpreted  as  intended  to  carry  out 
the  statutory  purpose,  and  that  the  words 
binding  the  principal  to  the  faithful  per- 
formance of  his  contract  should  be  construed 
as  referring  only  to  his  payment  of  indebted- 
ness for  labor  and  material,  thereby  protect- 
ing the  district  against  mechanics'  liens.  We 
think  the  language  of  the  bond  too  explicit 
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to  admit  of  a  meaning  so  far  from  that  nat- 
urally to  be  placed  upon  It  The  surety  com- 
pany undertook  that  Allen  should  faithfully 
perform  his  contract  according  to  Its  terms. 
This  is  the  usual  scope  of  a  bond  of  this  gen- 
eral character.  A  failure  to  pay  material- 
men and  laborers  is  only  one  of  a  variety  of 
ways  in  which  a  building  contractor  may 
violate  his  agreement  The  bond  here  given 
must  be  held  broad  enough  In  its  terms  to 
cover  the  loss '  resulting  from  Allen's  aban- 
donment of  the  building  before  its  comple- 
tion. 

[2]  2.  Whether  the  bond  Is  enforceable, 
construed  as  covering  other  defaults  than 
those  relating  to  liens,  depends  upon  the  suf- 
ficiency of  the  consideration  for  that  part  of 
the  guaranty.  After  a  contract  has  been 
signed  by  the  parties,  an  agreement  of  a 
third  person,  guaranteeing  that  one  of  them 
will  carry  out  his  part  of  it,  can  only  be  en- 
forced where  It  is  made  pursuant  to  some 
prior  understanding,  or  is  supported  by  some 
new  consideration.  27  Cyc.  306 ;  6  Elliott  on 
Contracts,  f  3936;  1  Brandt  on  Suretyship 
and  Guaranty  (2d  Ed.)  f  26. 

Where  a  contract  provides  for  security  be- 
ing given  with  respect  to  certain  spedfled 
matters,  and  a  bond  which  contains  additional 
engagements  is  signed  by  a  surety  who  re- 
ceives no  consideration,  a  question  may  well 
be  raised  whether  his  liability  extends  be- 
yond the  Items  covered  by  the  original  agree- 
ment. But  here  the  surety  Is  a  corporation 
engaged  In  assuming  such  obligations  for  pay. 
It  is  practically  an  Insurance  company.  State 
v.  Construction  Co.,  91  Kan.  T4,  81,  136  Pac. 
905,  Ann.  Cas.  1916C,  192.  It  receives  com 
pensatlon  for  its  guaranty,  and  therefore  la 
not  within  the  protection  of  the  rule  sug- 


The  judgment  Is  affirmed.    All  the  Justices 
concurring. 


ROOK     MIT.LING    &    ELEVATOR    CO.    t. 

ATCHISON,  T,  ft  S.  F.  RT.  CO.* 

(No.  10768.) 

(Supreme  Court  of  Kansas.    Jan.  8,  1916.) 

(BvUaiut  ly  the  Court.) 

1.  CouBTS   4=>489— Intebstatk   Shipments- 
Action  FOB  Repaibino  Cabs  —  JtraisDio- 

TION. 

State  courts  have  juriadiction.  In  actions 
to  recover  the  amounts  due  shippers  of  inter- 
state freight  for  repairing  cars,  to  put  them  in 
condition  for  holding  the  shipment,  where  the 
maximum  charge  for  such  repairs  is  fixed  by  the 
tariff  on  file  with  the  Interstate  Commerce  Com- 
mission. 

[Ed.  Note. — For  other  cases,  see  Courts,  Cent 
Dig.  »  404,  1324-1330,  1333-1341,  1372-1374 ; 
Dec.  JJig.  <S=^489.] 

2.  IiiMrrATioN  OF  Actions  $=»51  —  Accbual 
OF  Cause— Cost  of  Repaibino  Cabs. 

The  three-year  statute  of  limitations  ap- 
plies to  actions  to  recover  the  cost  of  repairing 


cars  to  put  them  in  condition  to  receive  the  prop- 
erty to  be  shipped  tbereiif,  and  the  statute  be- 
gins to  run  on  each  item  when  the  shipment  is 
made. 

[Ed.  Note. — For  other  cases,  see  I,imitation  of 
Actions,  Cent  Dig.  g§  280-284;  Dec.  Dig.  ®=» 
51.] 

3.  Cabbiebs  ®=»40— Tariff— Repaib  of  Cabs 
— "ACTUAi.  Cost  of  the  Same." 

The  words  "actual  cost  of  the  same"  in  the 
following  tariff  provision:  "Wlen  cars  furnish- 
ed by  carriers  named  below  for  grain  or  other 
loading  require  repairing  in  order  to  insure 
against  leakage  in  transit,  and  material  neces- 
sary for  this  repair  is  furnished  by  the  shipper, 
the  carrier  will  pay  the  actual  coat  of  the  same, 
but  not  to  exceed  80  cents  per  car,"  include  the 
cost  of  the  material  and  labor  necessary  to  re- 
pair, but  do  not  include  the  cost  of  inspecting 
or  cleaning  cars  or  the  cost  of  attaching  grain 
doors. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  S;  120-122 ;   Dec.  Dig.  (S=»40.] 

4.  Appeal  and  Ebbob  ©=1050  —  Habmuss 
Ebrob — Admission  or  Rvidence. 

The  admission  in  evidence  of  "Santa  F< 
Cooperate  Circular  No.  1"  diu  not  prejudice  any  - 
substantial  right  of  the  defendant 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  1068,  1060,  4153-4157, 
4166;    Dec  Dig,  <e=9l060.] 

Appeal  from  District  Court,  Reno  County. 

Action  by  the  Rock  Milling  ft  Elevator 
Company  against  the  Atchison,  Topeka  ft 
Santa  F6  Railway  Company.  From  Judg- 
ment for  plaintiff,  defendant  appeals.  Re- 
versed and  remanded  for  new  trial. 

W.  R  Smith,  O.  J.  Wood,  and  A.  A.  Scott, 
all  of  Topeka,  J.  S.  Simmons,  of  Hutchinson, 
and  William  Osmond,  of  Great  Bend,  for 
appellant  F.  Dumont  Smith,  at  Hutchinson, 
for  appellee. 

MARSHAJX,  J.  In  this  acUon  the  plain- 
tiff recovered  judgment  against  the  defend- 
ant In  the  sum  of  $3,976.20  for  repairing  cars 
furnished  the  plaintUT  by  the  defendant  in 
which  to  ship  grain.    The  defendant  appeals. 

The  action  was  begun  February  25,  1913. 
Between  December  7,  1908,  and  May  15, 
1911,  the  plaintiff  received  from  the  defend- 
ant 5,127  cars  in  which  to  ship  bulk  grain. 
All  these  cars  were  used  In  the'  Interstate 
shipment  of  grain.  Before  loading  the  cars. 
It  was  necessary  for  the  plaintiff  to  repair 
them  to  prevent  grain  leaking  therefrom. 
The  petition  asked  for  80  cents  for  repairing 
each  car.  The  Jury  allowed  60  cents  for 
material  and  labor.  From  December  3, 
1908,  to  December  28,  1910,  the  defendant's 
tariff  contained  the  following  provision: 

"When  cars  furnished  by  carriers  named  be- 
low for  grain'  or  other  loading  require  repairing 
in  order  to  insure  against  leakage  in  transit 
and  material  necessary  for  this  repair  is  fur- 
nished by  the  shipper,  the  carrier  will  pay  the 
actual  cost  of  the  same,  but  not  to  exceed  80 
cents  per  ear." 

On  December  28,  1910,  the  tariff  was 
amended  so  as  to  read: 

"When  cars  furnished  for  bulk  grain  or  other 
bulk  freight  loading  require  repairing  in-  order 
to  insure  again-st  leakage  in  transit,  and  the  ma- 


^s»For  otb«i  cases  Me  same  topic  and  KEY-NUMBER  in  all  Ker-Numbered  DlseeU  and  Inaezee 
•For  opinion  on   rebeartng,   see  IM   Pac.   869,  $8  Kan.  478. 


Digitized  by 


Lnoogle 


Kan.) 


DKOVERS'  STATE  BANE  v.  ELUOTT 


255 


terial  necessary  (or  repairing  is  furnished  by 
the  shipper,  the  line  furnishing  the  car  will 
pay  for  the  cost  of  the  repairs,  but  not  to  ex- 
ceed 80  cents  per  car." 

During  all  of  the  times  of  tbe  transactions 
Involved  In  tbls  action  the  tariff  contained 
this  provision: 

"When  cars  furnished  for  grain  or  other 
loading  requiring  interior  doors  are  not  so  equip- 
ped by  the  railroad  company,  and  such  doors  are 
furnished  by  the  shipper,  the  actual  cost  there- 
of, but  not  to  exceed  $1.20  per  car,  will  be  paid 
by  the  carrier." 

During  all  of  this  time  rule  78  of  the  Inter- 
state Commerce  Conunlsslon  was  In  effect. 
This  rule  Is: 

"A  carrier  may  not  lawfully  reimburse  ship- 
pers for  the  expense  incurred  in  attaching  grain 
doors  to  box  cars  unless  expressly  so  provided 
in  the  tariff." 

[1]  1.  The  first  contention  Is  that  the  court 
did  not  have  Jurisdiction  of  the  matters 
involved  in  this  controversy.  The  defend- 
ant's argument  Is  that  every  matter  where 
there  is  a  rate  concerned  or  a  tariff  to  be 
construed  or  a  rate  founded  on  a  tariff  to  be 
adjudicated,  must  come  before  the  Interstate 
Commerce  Commission.  This  statement  of 
the  rule  is  too  broad.    The  rule  is: 

"Belief  from  excessive  fi<eigbt  charges  upon  in- 
terstate shipments,  where  the  charges  are  made 
according  to  established  rates  fixed  and  promul- 
gated as  required  by  the  Interstate  Commerce 
Act,  most  be  sought  through  the  Interstate  Com- 
merce Commission."  Railway  Ca  v.  Refining 
Co.,  83  Kan.  732.  112  Pac.  «H. 

Actions  by  carriers  to  recover  the  freight 
rate  fixed  by  the  tariff  have  been  maintained 
In  the  courts  of  this  state  where  a  rate 
less  than  that  fixed  had  been  collected. 
Railroad  Co.  t.  Thisler,  90  Kan.  S,  133  Pac. 
539;  Railway  Co.  v.  Theis,  96  Kan.  494,  152 
Pac.  619.  If  a  carrier  can  recover  what  is 
due  it  under  a  tariff,  it  follows  that  a  shipper 
can  recover  from  the  carrier  what  is  due 
the  shipper  under  the  same  tariff.  The  state 
courts  have  Jurisdiction  In  actions  to  recover 
such  amounts.  Penna.  R.  R.  v.  Puritan  Coal 
Co.,  237  U.  S.  121,  35  Sup.  Ct  484,  59  U  Ed. 
867;  IlUnols  C.  R.  Co.  t.  Mulberry  Hill 
Coal  Co.,  238  U.  S.  27B,  35  Sup.  Ct  760,  59 
L.  Ed.  1306. 

[2]  2.  Thtf  defendant  contends  thAt  all 
items  set  out  In  the  petition  and  accruing 
more  than  three  years  before  the  commence- 
ment of  the  action  are  barred  by  the  three- 
year  statute  of  limitations.  The  plaintiff  to 
meet  this  argues  that  all  the  cars  were 
fnrnlBbed  under  one  hiring  and  under  one 
continuous  contract  If  the  5,127  cars  were 
ordered  at  one  time,  this  argument  of  the 
plaintiff  would  be  correct,  but  there  Is  noth- 
ing to  indicate  that  this  was  done.  It  is 
not  so  alleged  in  the  petition  nor  established 
by  the  evidence.  Each  order  for  cars  and 
shipment  thereunder  constituted  a  separate 
transaction  on  which  an  action  might  have 
been  maintained,  and  the  statute  of  limita- 
tions began  to  run  when  that  cause  of  ac- 


'  tlon  accrued.  It  was  not  In  any  way  connect- 
ed with  any  other  order  for  cars.  Ordering 
cars  and  slilpplng  freight  therein  under  the 
rates,  rules,  and  regulations  named  in  a 
tariff  filed  with  the  Interstate  Commerce 
Commission,  do  not  constitute  a  contract 
in  writing,  and  the  five-year  statute  at 
limitations  does  not  apply.  We  hold  that  the 
three-year  statute  of  limitations  bars  all 
transactions  set  out  in  the  petition  where  the 
shipments  were  made  more  than  three  years 
prior  to  the  commencement  of  the  action. 

[3]  3.  Complaint  is  made  of  the  construc- 
tion placed  by  the  trial  court  on  the  provis- 
ion of  the  tariff  providing  for  the  repair  of 
cars.  The  phrase  "actual  cost  of  the  same" 
In  the  tariff  effective  from  December  3,  1908, 
to  December  28,  1910,  includes  the  cost  of 
material  and  the  labor  of  making  the  repairs. 
Nothing  else  is  Included  in  the  tariff  pro- 
vision Just  mentioned  or  In  the  one  effective 
December  28,  1910.  Neither  inspecting  nor 
cleaning  cars  is  included.  Reimbursement 
of  slilppers  for  the  expense  incurred  in  at- 
taching grain  doors  is  prohibited  by  rule  78  of 
the  Interstate  Commerce  Commission  when 
not  expressly  provided  for,  and  for  that 
reason  that  expense  cannot  be  recovered. 
This  means  the  work  of  putting  in  tbe  door 
and  securing  it  against  leakage. 

[4]  4.  Complaint  is  made  of  the  admission 
In  evidence  of  "Santa  F6  Cooperage  Circular 
No.  1."  We  do  not  see  how  the  admission 
of  this  document  In  any  way  prejudiced  the 
defendant,  although  it  may  not  have  proved 
anything  in  the  case. 

The  Judgment  is  reversed,  and  the  cause 
Is  remanded  for  a  new  trial.  All  the  Justices 
concurring. 

(97  Kan.  64) 
DROVERS'  STATE  BANK  v.  ELLIOTT. 
(No.  19825.) 

(Sunreme  Conrt  of  Kansas.    Jan.  8,  1916.) 

(SyUabti*  hy  the  CourtJ 

1.  LnrrTATiON  or  Actions  $=341 — Cboss-Db- 
MAND— Aomos  ON  Notes. 

Where  a  customer  does  business  with  a  bank 
for  a  period  of  years,  depositing  notes,  checks, 
accounts,  and  his  own  promissory  notes,  and 
checking  against  the  same  as  his  business  needs 
require,  and  the  bank  keeps  the  only  record  of 
this  series  of  transactions,  and  the  customer 
makes  new  notes  from  time  to  time  as  requested 
by  the  bank  cashier,  who  made  false  and  fraudu- 
lent representations  to  tbe  customer,  upon-  which 
he  relied,  and  where  the  bank  charged  items 
against  the  customer  which  he  had  not  drawn 
and  failed  to  credit  him  with  deposits  made,  the 
defendant  customer,  in  an  action  by  the  bank  to 
recover  on  notes  so  given,  may  set  up  a  cross- 
demand  and  counterclaim  and  have  it  used  to 
compensate  the  bank's  demand  "so  far  as  they 
equal  each  other,"  and  the  bar  of  the  statute  of 
limitations  to  such  counterclaim  is  specifically 
removed  by  section  102  of  the  Civil  Code  (Gen. 
St   1902,  §  56D5). 

[Ed.  Note.— For  other  cases,  see  Limitation 
of  Actions,  Cent  Dig.  {$  214,  216;  Dec.  Dig. 
®i>41.] 
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(Additional  SyVlabw  hv  Editorial  Staff.) 
2.    SET-Onr  and  COtJIfTEBCLAIM  ^=>S,  9,   10— 

"Set-Off"  —  "Countekolaih"  —  "Cross- 
Demand." 

A  "cross-demand"  is  a  demand  vbich  is  pre- 
ferred by  one  party  to  an  action  in  opposition 
to  a  demand  already  preferred  against  him  by 
his  adversary.  A  "set-off"  is  a  demand  which  a 
defendant  makes  against  the  plaintiff  in  a  sait 
for  the  purpose  of  liquidating  the  whole  or  a 
part  of  h^  claim.  A  "counterclaim"  is  the 
claim  of  a  defendant  to  recover  from  a  plaintiff 
by  setting  up  and  establishing  any  cross-demand 
which  may  exist  in  his  favor  as  against  plaintiff. 
[Ed.  Note.— For  other  cases,  see  Set-OS  and 
Counterclaim,  Cent.  Dig.  {{  9-13;  Dec  Dig. 
«=»8,  9,  10. 

For  other  definidons,  see  Words  and  Phrases, 
First  and  Second  Series,  Counterclaim;  Cross- 
Demand;   Set-OS.] 

Appeal  from  District  Court,  Cloud  County. 

Action  by  the  Drovers  State  Bank  against 
O.  B.  Elliott  From  judgment  for  plaintiff, 
defendant  appeals.    Reversed  and  remanded. 

Kennett  &  Hunter,  of  Concordia,  for  appel- 
lant Pulsifer  &  Hunt,  of  Concordia,  for  ap- 
pellee. 

DAWSON,  J.  The  plaintiff  brought  an  ac- 
tion to  recover  on  two  promissory  notes  exe- 
cuted by  O.  B.  ElUott  in  May,  1907,  and  due 
In  May,  1908.  The  action  was  filed  in  April, 
1013.  ElUott  pleaded  that  the  notes  were 
given  without  consideration,  and  tliat  the 
plaintiff  owed  the  defendant  a  large  sum  of 
money.  On  motion  of  plaintiff,  the  defendant 
was  repeatedly  required  to  amend  his  an- 
swer so  as  to  set  out  his  counterclaim,  if  he 
had  one,  and  that  such  counterclaim  be  fully 
stated  and  pleaded.  The  second  amended  an- 
swer set  up  a  counterclaim  alleging  that  O.  B. 
Elliott  had  been  doing  business  with  the 
plaintiff  bank  and  bad  trusted  to  the  plain- 
tiff's cashier,  and  his  business  accounts  of 
notes,  checks,  and  accounts  had  been  kept  by 
the  plaintiff  and  its  cashier,  and  that  he  had 
signed  notes  from  time  to  time  aa  requested 
by  the  plaintiff,  and  that  the  notes  In  contro- 
versy were  thus  signed  at  the  request  of  the 
plaintiff  and  without  any  knowledge  as  to  the 
true  condition  of  the  account  between  plain- 
tiff and  Elliott  and  that  no  such  Indebted- 
ness existed. between  the  parties.  It  was  al- 
so alleged  that  the  plaintiff  kept  all  the  rec- 
ords of  the  transactions  between  it  and  the 
defendant,  O.  B.  Elliott  and  had  refused  ac- 
cess to  them.  Then  followed  such  statement 
of  account  as  Elliott  could  give,  covering 
items  on  dates  from  July  15, 1905,  to  August 
1906,  and  alleging  that  the  defendant  had 
never  given  him  credit  for  certain  items,  and 
had  wrongfully  and  fraudulently  charged 
him  with  certain  amounts,  the  net  result  be- 
ing that  the  bank  owed  O.  B.  Elliott  $3,222.44. 

[1]  To  defendant's  cross-petition  and  coun- 
terclaim the  plaintiff  demuired  (1)  on  the 
ground  that  no  cause  of  action  was  stated 
therein,  and  (2)  that  the  counterclaim  was 
barred  by  the  statute  of  limitations.    This 


demurrer  was  sustained,  and  this  brings  the 
case  here. 

The  appellant  relies  on  section  102  of  the 
avll  Code  (Gen.  St  1909,  f  5695).     It  reads: 

"When  cross-demands  have  existed  between 
persona  under  such  circumstances  that  if  one 
had  brought  an  action  against  the  other,  a  coun- 
terclaim or  set-off  could  have  been  set  up,  nei- 
ther can  be  deprived  of  the  benefit  thereof  by 
the  assljpment  or  death  of  the  other  or  by  rea- 
son of  the  statute  of  limitations ;  but  the  two 
demands  must  be  deemed  compensated  so  far 
as  they  equal  each   other." 

[2]  A  cross-demand  is  defined  as  a  demand 
whidi  is  preferred  by  one  party  to  an  action 
in  opposition  to  a  demand  already  preferred 
against  him  by  his  adversary.  1  Bonvier, 
481.  A  set-off  is  a  demand  wtdch  a  defend- 
ant makes  against  the  plaintiff  in  the  suit 
for  the  purpose  of  liquidating  the  whole  or  a 
part  of  his  claim.  2  Bonvier,  988.  Under 
our  Code  (section  1(X»  a  set-off  is  limited  to 
cross-demands  for  the  recovery  of  money. 
This  court  has  defined  a  counterclaim  thus: 

"The  ordinary  meaning  of  counterclaim  is  a 
demand  of  something  which  of  right  belongs  to 
the  defendant  in  opposition  to  the  ri^bt  of  the 
plaintiff.  It  is  also  defined  as  a  claim,  which, 
if  established,  will  defeat  or  in  some  way  qualify 
a  judgment  to  which  plaintiff  is  otherwise  en- 
titled ;  it  is  the  claim  of  a  defendant  to  recover 
from  a  plaintiff  by  setting  up  and  establiahiug 
any  cross-demand  which  may  exist  in  his  favor 
as  against  plaintiff."  Vensble  v.  Dutch,  37 
Kan.  515,  517,  15  Pac.  520,  621,  1  Am.  St  Rep. 
260. 

In  .the  case  at  bar,  the  facts  pleaded  by  the 
answer,  and  for  present  purposes  admitted 
by  the  demurrer,  show  that  O.  B.  Elliott  had 
been  ddng  business  with>the  bank  for  several 
yeara  He  made  deposits  of  cash,  checks,  cat- 
tle returns,  and  his  own  promissory  notes 
and  the  like,  from  time  to  time,  covering  the 
years  1905,  1906,  and  1007 ;  and  as  his  busi- 
ness dealings  required,  be  checked  against  his 
bank  account  As  was  his  wont,  he  signed 
the  notes  in  controversy,  relying  upon  the 
representations  of  the  bank's  cashier,  and  the 
bank  kept  and  still  keeps  the  record  of  this 
series  of  transactions,  and  ElUott  was  denied 
access  to  the  books.  The  bank  cashier  de- 
ceived him.  At  the  time  he  gave  these  notes, 
he  not  only  did  not  owe  the  bank,  but  the 
bank  had  erroneously  and,  as  he  says,  fraud- 
ulently charged  him  with  items  which  he  nev- 
er drew,  and  failed  to  credit  him  with  certain 
amounts.  He  had  pleaded  these  with  such 
certainty  as  he  could  under  the  circumstanc- 
es. He  may  have  difficulty  in  proving  all 
this,  but  that  is  immaterial  here.  Why 
should  this  counterclaim  not  be  admitted? 
Measured  by  the  definitions,  and  by  the  re- 
quirements of  the  Code  (sections  07,  08,  100, 
and  102  [Gen.  St  1909,  iS  5690,  5691,  5693, 
5685]),  his  counterclaim  would  have  been  suf- 
ficiently stated  as  an  independent  cause  of  ac- 
tion, and  the  Code  section  relied  upon  by  the 
appellant  (section  102)  puts  the  statute  of 
limitations  entirely  out  of  consideration. 

In  Railroad  Co.  v.  Thisler,  90  Kan.  5,  133 
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Pac.  539,  where  the  carrier  sned  a  shipper  for 
a  balance  of  freight  chargea,  a  counterclaim 
for  damages  to  the  property  shipped  waa  up- 
held. 

In  Miller  v.  Thayer,  96  Kan.  278,  150  Pac 
637,  the  plaintiff  brought  replevin  for  pos- 
session of  goods  and  upon  which  plaintiff 
held  a  mortgage  to  secure  defendant's  note 
Xor  $4,942.  The  defendant  admitted  the  exe- 
cution of  the  note  and  mortgage,  and  alleg- 
ed that  defendant  had  been  induced  to  pur- 
chase the  goods  from  plaintiff,  and  to  give 
the  note  and  mortgage  by  reason  of  false  and 
fraudulent  representations  made  to  him  by 
the  plaintiff  upon  which  defendant  had  re- 
lied, and  prayed  Judgment  on  his  counter- 
claim for  damages  In  the  sum  of  $12,477.11. 
In  that  case  the  district  court  overruled  the 
demurrer,  And  this  court  affirmed  the  Judg- 
ment. The  authorities  there  cited  are  perti- 
nent here.  See,  also,  Decennial  Digest,  1906, 
p.  100. 

Appellee's  argument  Is  largely  directed  to 
the  bar  of  the  statute  of  limitations,  but  sec- 
tion 102  of  the  Code  specifically  declares  that 
cross-demands  and  counterclaims  shall  be 
availing  to  the  defendant  under  the  drcum- 
etances  of  a  case  like  this,  notwithstanding 
the  statute  of  limitations.  Granted  that  as  a 
separate  action  for  relief  on  the  ground  of 
fraud  the  defendant's  cross-demand  would  be 
too  late,  we  must  hold  that  not  only  the  bar 
of  the  statute  of  limitations  to  such  relief  is 
removed,  but  the  broad  language  of  section 
102  of  the  Code  takes  down  every  bar ;  and  if 
this  counterclaim  is  established  by  the  evi- 
dence, it  must  be  used  as  compensation 
against  plaintiff's  claim  "so  far  as  they  equal 
each  other." 

It  follows  that  the  decision  of  the  district 
court  must  be  reversed,  and  the  cause  re- 
manded for  further  proceedings^  All  the 
Justices  concurring. 

(97  Kan.  68) 

CAMPBELL  T.  BOABD  OF  OOVmrZ 

COM'RS  OP  RENO  OOUNTI 

et  aL     (No.  19826.) 

(Supreme  Court  of  Kansas.    Jan.  8, 1916.) 

(Byllaitu  iy  the  Court.) 

1.  Bail  «=>73— Dxfosit  is  Lieu  or  Baiit— 

SUBBENDEB       OI'       ACOUBBD  —  BKTUBN       Or 
MONBT. 

The  money  deposited  in  lieu  of  bail  by  a 
third  person  to  secure  the  release  of  one  arrest- 
ed and  required  to  appear  to  answer  a  criminal 
charge  is  not  conclusively  regarded  as  the  de- 
fendant's money,  and  when  the  purpose  for 
which  the  deposit  has  been  made  is  accomplish- 
ed and  the  obligation  discharged,  or  there  has 
been  a  surrender  of  the  defendant,  the  money  is 
to  be  returned  to  the  owner. 

[Ed.  Note.— For  other  cases,  see  BaiL  Cent. 
Dig.  {{  254-256;    Dec.  Dig.  «&=»73.] 

2.  Bail  «=a80— Subbendeb  of  Accused— Va- 

UDITT. 

A  surrender  of  the  defendant  may  be  made 
to  a  general  deputy  of  the  sheriff,  and  the  mere 
fact  that  a  defendant  has  been   placed  under 


arrest  by  another  officer  because  of  the  com- 
mission of  another  offense,  shortly  before  an  at- 
tempt to  surrender  was  made,  did  not  of  itself 
render  the  attempted  surrender  invalid. 

[Ed.  Note. — For  other  cases,  see  Bail,  Cent. 
Dig.  U  328-334 ;   D*.  Dig.  «=»80.] 

3.  Bail  ^=>80— Subbbndkb  or  Accused— Va- 

LIDITT. 

Shortly  after  the  defendant  had  bem  re- 
leased from  custody  by  the  giving  of  a  deposit, 
he  was  arrested  for  another  offense,  and  the 
officer  who  made  the  arrest,  at  the  request  of 
the  surety  who  made  the  deposit,  went  with  the 
defendant  to  the  courthouse,  and,  in  the  pres- 
ence of  a  deputy  sheriff  and  the  clerk  of  the  dis- 
trict court, .  made'  a  formal  offer  of  surrender 
which  was  accepted  by  the  deputy  sheriff  who 
then  took  the  defendant  into  his  custody,  and 
thereupon  the  clerk  of  the  district  court  issued 
a  check  to  the  surety  for  the  amount  of  the 
deposit,  and  the  surety  in  turn  signed  and  de- 
livered a  receipt  to  the  clerk  for  the  money  so 
returned.  Shortly  afterward,  payment  on  the 
check  was  stopped.  Held,  in  an  action  brought 
by  the  surety  to  recover  the  money  he  had  de- 

Eosited  instead  of  bail,  that  the  deputy  sheriff 
ad  authority  to  accept  the  surrender  of  the  de- 
fendsnt,  and  that  the  surrender  was  effective 
although  neither  the -sheriff  nor  his  deputy  ac- 
knowledged the  surrender  in  writing. 

[Ed.  Note.— For  other  cases,  see  Bail,  Cent. 
Dig.  Si  328-334 ;   Dec.  Dig.  <S=>80.]    ' 

4.  Bail  *=>7S— Depobit  in  Lieu  or  BaiI/— 
Recoveht— Estoppel  —  DEOLABATioif  o» 
Fobfeitube. 

A  subsequent  declaration  of  forfeiture  be- 
cause of  the  nonappearance  of  the  defendant, 
made  by  the  district  court,  to  which  proceed- 
ing the  owner  of  the  deposit  was  not  a  party 
and  of  which  he  had  no  notice,  did  not  affect 
such  owner  or  estop  him  from  maintaining  an 
action  to  recover  the  deposit 

[Ed.  Note.— For  other  cases,  see  Bail,  Cent. 
Dig.  it  264-266;  Dec.  Dig.  «=»73.] 

Johnston,  C.  J.,  dissenting. 

.  Appeal  from  District  Court,  Reno  County. 
Action  by  Mr&  D.  E.  Campbell  against  the 
Board  of  County  Commissioners  of  the  Coun- 
ty of  Reno  and  others.  From  a  Judgment 
for  defendants,  plaintiff  appeals.  Reversed 
and  remanded. 

Lee  Monroe  and  W.  S.  Roark,  both  of  To- 
peka,  for  appellant  E.  T.  Foote,  of  Hutch- 
inson, for  appellees. 

JOHNSTON,  O.  J.  Mrs.  D.  B.  CampbeU 
brought  this  action  to  recover  $2,000,  which 
was  deposited  in  lieu  of  ball  to  secure  the 
appearance  of  John  Sanders  for  trial  in  the 
district  court  of  Reno  coi^nty.  It  seems  that 
In  March,  1910,  Sanders  had  been  bound 
over  to  the  district  court  by  a  Justice  of  the 
peace  of  Reno  county,  and  his  ball  fixed  at 
$2,000,  and  O.  H.  Dorr,  in  order  to  secure 
his  release,  made  a  deposit  of  $2,000  in  llev 
of  ball  by  giving  to  the  clerk  of  the  district 
court  a  certified  check  payable  to  his  order, 
and  thereupon  Sanders  was  released.  Sand- 
ers had  been  extradited  from  Colorado  on>s 
charge  of  larceny.  At  the  time  set  for  his 
appearance  In  the  district  court  hla  case  was 
continued  until  the  September  term,  and  the 
cash  bond  of  $2,000  was  allowed  to  stand. 
A  day  or  so  after  this,  Sanders,  while  walk- 
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lug  along  the  street  In  Hutchinson  with  Dorr, 
was  arrested  by  a  constable  of  Cowley  coun- 
ty, and  (Dorr,  Sanders,  and  the  constable 
went  to  the  courthouse,  and  In  the  presence 
of  Dorr's  attorney,  Sanders,  the  derk.  Amy 
Alexander,  and  a  deputy  sheriff  named  Carl 
Duckworth  he  turned  Sanders  over  to  said 
deputy  sheriff,  teUlng  him  that  he  thereby 
surrendered  blm,  and  demanded  a  return  of 
the  deposit  of  $2,000,  which  was  done  by  the 
clerk  drawing  her  check  for  that  amount 
And  thereupon  Dorr  himself  formally  signed 
'  a  receipt  of  the  return  of  the  deposit  upon 
the  clerk's  (tppearance  docket  However,  be- 
fore Dorr  cashed  the  check,  the  clerk  notified 
the  bank  upon  which  It  was  drawn  to  stop 
payment  there<m,  she  having  been  advised 
by  the  nndersherlff  and  the  deputy  county 
attorney  to  do  so.  Sanders  was  taken  to 
Cowley  connty,  where  he  waff  afterwards  re- 
leased upon  a  writ  of  habeas  corpus,  the 
process  upon  which  he  was  arrested  hav- 
ing been  held  void.  At  the  time  for  San- 
ders' appearance  at  the  September  term 
of  the  court  be  made  default,  and  the 
court  entered  an  order  declaring  said  sum  of 
$2,000  to  be  forfeited  to  the  state  of  Kansas. 
No  process  or  notice  was  served  upon  Dorr 
before  the  making  of  the  order.  A  demurrer 
to  the  petition  was  overruled,  and  defendants 
filed  their  answer,  and  at  the  trial  an  objec- 
tion to  the  introduction  of  any  evidence  un- 
der the  petition  was  overruled.  The  court, 
after  argument,  sustained  a  demurrer  to 
plaintUTs  evidence,  and  rendered  judgment 
in  favor  of  the  defendant  for  costs.  Plain- 
tiff appeals. 

[1]  On  behalf  of  the  defendant  it  Is  con- 
tended that  no  recovery  can  be  had  by  plain- 
tiff to  whom  the  claim  was  assigned  by  Dorr, 
because  the  deposit  made  in  lieu  of  ball 
must  be  regarded  as  the  money  of  Sanders. 
The  deiMslt  was  made  by  Dorr,  and  was  not 
In  fact  the  money  of  Sanders.  It  was  made 
pursuant  to  the  statute,  and  stood  in  place 
of  a  recognizance,  the  obligation  being  that 
Sanders  would  appear  at  the  appointed  time. 
Under  this  statute  the  deposit  is  to  be  re- 
turned in  case  bail  is  subsequently  given  for 
defendant,  or  If  he  surrenders  himself  In 
open  court  or  to  the  sheriff  in  the  prescribed 
way.  Crlm.  Code,  §  146  (Gen.  St  1909,  { 
6722).  The  statute  does  not  provide  that  the 
deposit,  by  whomsoever  furnished,  shall  be 
presumed  to  be  the  defendant's,  or  that  the 
ownership  of  the  money  shall  be  changed  by 
the  mere  fact  that  It  has  been  deposited  to 
secure  the  release  of  the  defendant  It  is  de- 
posited for  a  specific  purpose,  and  when  that 
purpose  is  accomplished  the  deposit  should  be 
returned  to  its'  owner.  The  ownership  is 
not  transferred  to  another,  nor  can  it  be  de- 
voted to  other  purposes  in  the  absence  of  an 
express  statute  providing  for  such  transfer 
or  diversion.  A  number  of  cases  are  cited 
that  money  deposited  in  lieu  of  bail  by  a 
third  party  should  be  regarded  as  having 
been  deposited  by  the  defendant  and  to  be- 


long to  hlro.  State  of  Iowa  t.  Owens,  112 
Iowa,  403,  84  N.  W.  629;  People  ex  rel.  Gil- 
bert V.  Laidlaw,  102  N.  Y.  688,  7  N.  E.  910; 
Whlteaker  v.  State,  81  Okl.  66, 119  Pac.  1003; 
State  V.  Ross,  100  Tenn.  303,  46  S.  W.  673. 
These  cases  appear  to  rest  on  statutes  differ- 
ing materially  from  our  own,  and  some  of 
which  at  least  require  that  the  deposits  shall 
be  applied  to  fine,  or  costs,  or  both,  that  may 
thereafter  be  assessed  against  the  defendant 
Under  our  statute  the  deposit  is  not  to  be 
used  except  as  ball  to  secure  the  appearance 
of  the,  defendant,  and  the  state  has  no  right 
to  bold  the  money  as  against  the  claim  of  the 
real  owner  when  the  purpose  of  the  deposit 
has  been  subserved  and  the  obligation  dis- 
charged, or  there  has  been  an  effective  sur- 
render of  the  defendant  Wright  &  Taylor  v. 
Dougherty,  138  Iowa,  195,  115  N.  W.  908; 
Doty  V.  Braska,  138  Iowa,  396,  116  N.  W. 
141;  Way  v.  Day,  187  Mass.  476,  73  N.  E. 
543 ;  People  ex  rel.  Meyer  v.  Gould,  75  Ak>. 
Dlv.  524,  78  N.  Y.  Supp.  279. 

[2]  It  is  next  contended  that  there  was  a 
legal  and  effective  surrender  of  the  defend- 
ant and  hence  plaintiff  was  entitled  to  the 
return  of  the  money  deposited.  It  appears 
that  the  defendant  and  Dorr  came  Into  the 
presence  of  the  clerk  of  the  district  court 
and  deputy  sheriff  and  undertook  to  make 
a  formal  surrender.  The  attempt  to  surren- 
der was  made  after  the  defendant  had  been 
arrested  by  the  constable  of  Cowley  county, 
and  It  Is  argued  that  Sanders  being  in  the 
custody  of  the  constable,  an  effectual  sur- 
render could  not  be  made  Sanders  was 
placed  under  arrest  by  the  Cowley  county 
officer,  and  that  ofilcer,  on  the  request  of  the 
parties,  went  with  Sanders  to  the  courthouse 
and  there  i)ermltted  him  to  appear  before 
the  deputy  sheriff  and  the  clerk  of  the  dis- 
trict court  and  make  a  formal  surrender. 
With  the  view  of  effecting  a  surrender,  the 
constable  appears  to  have  given  Sanders  his 
liberty  and  allowed  him  to  pass  into  the  cus- 
tody of  the  deputy  sheriff.  After  the  steps 
towards  a  surrender  had  been  taken,  the 
check  for  $2,000  was  issued  and  delivered 
to  Dorr,  and  a  receipt  for  the  deposit  was 
given  by  him.  It  is  said  that  the  sheriff  only 
took  Sanders  Into  custody  and  placed  him 
in  Jail  for  the  convenience  of  the  Cowley 
county  officer,  bat  in  view  of  the  offer  of  sur- 
render and  the  acceptance  of  the  same  by 
the  deputy  sheriff  and  the  Issuance  of  the 
check,  all  apparently  with  the  consent  of  the 
constable,  It  would  seem  that  the  custody  of 
Sanders  was  taken  by  the  deputy  sheriff  be- 
cause of  the  surrender,  and  not  because  of 
the  request  of  the  constable.  The  mere  fact 
that  the  constable  previously  placed  Sanders 
under  arrest  did  not  prevent  the  surrender 
from  being  effective  if  It  is  sufficient  tn  other 
respecta 

[3]  Some  contention  is  made  to  the  effect 
that  the  surrender  could  not  t>e  made  to  the 
deputy  sheriff  because  he  was  a  very  young 
man,  and  was  not  Intrusted  with  the  more 
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Important  duties  of  the  sheriff's  office.  He 
was,  however,  appointed  a  general  deputy, 
and  under  his  appointment  he  was  author- 
ized to  perform  any  of  the  duties  Incumbent 
upon  the  sheriff,  Including  the  care  and  cus- 
tody of  prisoners.  Gen.  Stat  1909,  |{  2195, 
2196 ;  Robinson  v.  HaU,  33  Kan.  139,  5  Pae 
763;  35  Cyc.  1516.  We  think  the  deputy 
sheriff  has  authority  to  accept  the  surrender 
of  one  for  whose  ai^earance  a  recognizance 
has  been  given  or  a  deposit  made.  Nor  can 
It  be  held  that  the  surrender  Is  Ineffectual 
because  the  statutory  method  was  not  strict- 
ly followed.    It  Is  provided  that: 

"The  bail  must  deliver  a  certified  copy  of  the 
recognizance  to  the  sheriff,  with  the  principal ; 
and  the  sheriff  must  accept  the  surrender  of  the 
principal  and  acknowledge  it  in  writing."  Ciim. 
Code,  S  150  (Gen.  St.  1909,  {  6726). 

The  sheriff  did  not  make  a  formal  acknowl- 
edgment In  writing,  but  the  court  does  not 
regard  the  surrender  as  Invalid  merely  be- 
cause of  the  omission  of  this  step  where  It 
was  m  fact  accepted,  as'  was  done  here,  and 
where  the  custody  of  the  surrendered  party 
was  in  fact  taken  by  the  deputy  sheriff. 

[4]  It  Is  next  contended  that  as  a  forfeiture 
of  the  deposit  was  declared  and  that  as  this 
order  has  not  been  set  aside,  nor  any  appeal 
taken  from  it,  It  Is  conclusive  on  Dorr,  the 
owner  of  the  money,  as  w«U  as  upon  the 
defendant.  It  appears  that  a  forfeiture  was 
.declared  when  Sanders  did  not  appear  for 
trial,  and  this  was  done  upon  the  theory 
that  a  valid  surrender  of  the  defendant  had 
not  been  made.  The  money  was  a  substitute 
for  the  recognizance,  and  the  liability  upon 
a  recognizance  can  only  be  enforced  against 
those  who  have  become  sureties  for  the  de- 
fendant's appearance  by  a  proceeding  against 
them.  The  declaration  of  forfeiture  was 
evidence  of  defendant's  failure  ta  appear  in 
court,  and  a  right  of  action  then  accrued  In 
favor  of  the  state,  but  an  action  on  the 
recognizance  based  on  proper  service  was 
stlU  necessary  before  a  judgment  could  be 
entered  against  those  who  gave  bond  to  se- 
cure the  appearance  of  the  defendant.  In 
like  manner,  third  persons  who  have  made 
a  deposit  In  lieu  of  bail  must  be  legally 
brought  into  court,  and  a  Judgment  rendered 
against  them  before  the  money  is  finally  ap- 
propriated by  the  state.  Dorr,  the  owner  of 
the  money,  was  not  served  with  p'rocess,  nor 
was  notice  of  any  kind  served  upon  him  or 
his  assignee  prior  to  the  declaration  of  for- 
feiture by  the  court  Without  legal  notice 
to  a  third  party  who  Is  the  owner  of  the 
money  deposited,  a  valid  Judgment  forfeit- 
ing the  money  to  the  state  cannot  be  rendered 
against  him. 

It  follows  that  the  Judgment  of  the  district 
court  must  be  reversed,  and  the  cause  re- 
manded for  further  proceedings. 

BURCH,  MASON,  PORTER,  WEST,  MAR- 
BHALXj,  and  DAWSON,  JJ.,  concurring. 


JOHNSTON,  C.  J,  (dissenting).  To  ac- 
complish the  surrender  of  one  bound  by  a 
recognizance  or  deposit  to  appear  and  answer 
a  criminal  charge,  the  statutory  requirements 
must  be  followed  with  considerable  strictness. 
One  of  the  essential  steps  required  to  be 
taken  where  the  ball  undertakes  to  surrender 
his  principal  is  that  the  sheriff  must  not 
only  accept  the  surrender  of  the  defendant, 
but  that  such  officer  must  acknowledge  It 
in  writing.  This  was  not  done  by  the 
sheriff  or  by  any  of  his  deputies.  The  re- 
quirement '  that  the  acknowledgment  shall 
be  In  writing  Is  Imperative  in  form,  and  in 
my  view,  it  is  necessary  In  order  to  make  an 
effective  surrender. 

(97  Kan.  33) 
STOUT  V.  BOWERS  et  aL    (No.  19789.) 
(Supreme  Court  of  Kansas.    Jan.  8,  1916.) 

{Syllaitu  iy  the  Court.) 

1.  EvinENCE  «=s>558  —  Expert  Testimont  — 
Cboss-Examination— Medical  Expert. 

Where  an  expert  witness  testifies  and 
founds  his  opinion  on  standard  medical  authori- 
ties, it  is  competent  for  the  opposing  party,  in 
cross-examining  him^  to  read  from  the  author- 
ities on  the  subject  in  question,  and  to  ask  him 
if  he  agrees  or  disagrees  with  the  opinions  Ex- 
pressed by  the  authors. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  §f  1500-1506 ;    Dec.  Dig.  <S=>558.] 

2.  Apfeai,  and  Ebbqb  $=>302— Pbesentation 
Below— Exclusion  of  Bvidencb— Motion 
FOB  New  Tbial. 

In  order  to  obtain  a  review  of  a  ruling  ex- 
cluding evidence,  the  excluded  evidence  must  be 
produced  at  the  hearing  of  the  motion  for  a 
new  trial  by  affidavits  or  other  competent  testi- 
mony. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  Sf  1744-1752 ;  Dec.  Dig.  <g=> 
302.] 

8.  Phtsioians  and  Subgeons  e=>18— Action 
FOB  MAiritAoncE—NEOLiGENCE— Question 
fob  Jubt. 

In  this  case,  where  the  defendants  who  are 
physicians  and  surgeons,  are  charged  with  neg- 
ligence in  the  diagnosis,  operation,  and  treat- 
ment of  the  plaintiff  for  certain  ailments,  it  is 
held  that  the  testimony  produced  by  plaintiff 
was  sufficient  to  take  toe  case  to  the  jury. 

[Ed.  Note. — ^For  other  cases,  see  Phvaicians 
and  Surgeons,  Cent  Dig.  U  34-41,  43-46,  48; 
Dec.  Dig.  <S=»18.] 

Appeal  from  District  Court,  Sedgwick 
County. 

Action  by  Nellie  Stout  against  Charles  E. 
Bowers  and  another.  From  a  Judgment  for 
defendants,  plaintiff  appeals.  Reversed  and 
remanded. 

Keith  &  Potts,  of  Wichita,  for  appellant 
Dale,  Amidon  &  Madelene,  of  Wichita,  for 
appellees. 

J0HNS1X)N,  O.  J.  Nellie  Stout  brought 
this  action  against  Charles  E.  Bowers  and 
Thor  Jager,  who  are  physicians  and'  sur- 
geons, to  recover  $5,000  damages  for  their 
alleged  negligence  in  diagnosing  her  ailment 


^ssFor  other  cases  see  same  topic  and  KET-NUMBER  In  aU  Key-Numbered  Digests  and  Indexes 
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and  In  performing  a  surgical  operation  upon 
ber.  She  alleged  that  she  was  brought  to 
them  for  an  examlnatloD,  and  that  they 
kept  ber  under  observation  for  about  seven 
days,  but  that  they  did  not  apply  the  cus- 
toninry  and  approved  tests  and  methods  In  the 
dla^osls  of  ber  case ;  that  later,  upon  a  su- 
perficial examination  they  negligently  advised 
ber  that  her  Illness  was  appendicitis,  and  that 
the  removal  of  the  appendix  would  restore 
her  to  normal  health.  She  alleged  that  the 
operation  was  performed,  and  the  appendix 
was  removed  when  it  was  not  diseased  and 
was  not  the  cause  of  ber  Illness.  She  fur- 
ther stated  that  It  was  apparent  at  the  op- 
eration that  other  abdominal  organs  were 
deranged,  that  there  was  a  condition  of 
ptosis  or  falling  of  part  of  the  intestines, 
which  should  have  been  tacked  up  and  other- 
wise remedied,  but  that  defendants  closed 
the  Incision  without  attaching  the  Intestines, 
which  were  too  freely  mobile,  as  they  were 
in  duty  bound  to  do.  She  further  alleged 
that  the  operation  did  not  cure  ber  ailment, 
and  that  an  operation  was  subsequently  per- 
formed by  other  surgeons,  who  found  the 
same  conditions  as  existed  when  the  de- 
fendants operated;  tbat  the  state  of  ptosis 
existed;  and  that  when  the  intestines  were 
attached  to  the  walls  of  the  abdomen,  the 
plaintiff  was  relieved  of  her  ailment  and 
soon  recovered  her  health.  The  defendants 
in  their  answer  alleged  that  the  operation 
was  skillfully  done,  and  that  an  operation 
for  ptosis  was  unwarranted.  When  the  evi- 
dence of  plaintiff  had  been  introduced,  the 
defendant  challenged  its  sufficiency,  but  their 
demurrer  to  her  evidence  was  overruled. 
The  defendants  introduced  their  testimony, 
much  of  which  was  expert  in  character,  and 
when  they  had  concluded,  the  court  on  their 
motion  took  the  case  from  the  Jury  and  di- 
rected a  verdict  in  favor  of  the  defendants. 
[1,2]  The  first  complaint  is  that  plaintiff 
was  not  allowed  to  show  the  conditions  de- 
veloped by  the  subsequent  operation  and  the 
fact  that  it  resulted  in  effecting  a  cure. 
While  the  plaintiff  might  have  given  testi- 
mony as  to  some  of  the  palpable  facts,  she 
was  not  qualified  to  testify  as  to  the  skill 
exercised  in  that  operation,  no  more  than 
in  the  one  performed  by  the  defendants.  It 
was  competent  for  ber  to  state  any  manifest 
conditions  observable  by  any  one,  but  only 
witnesses  who  have  special  skill  and  knowl- 
edge are  competent  to  testify  as  to  her  ail- 
ment, or  as  to  what  was  required  in  the 
way  of  surgery  or  treatment  Sly  v.  Powell, 
87  Kan.  142,  123  Pac.  881.  It  would  seem 
that  one  having  special  skill  and  training 
might  give  testimony  as  to  the  conditions  ex- 
isting at  the  time  of  the  different  operations 
upon  the  plaintiff,  the  treatment  required, 
and  the  effects  resulting  from  the  opera- 
tions. The  testimony  of  Dr.  Welsh,  who  is 
an  expert,  npon  some  of  these  matters  was 
offered  and  excluded.  However,  the  exclud- 
ed evidence  was  not  produced  on  the  mo- 


tion for  a  new  trial  as  the  Code  requires, 
and  hence. the  rulings  excluding  it. are  not 
open  to  review.  Civ.  Code,  {  307  (Gen.  St. 
1909,  i  6901). 

There  is  a  complaint  tbat  appellee  was 
permitted  to  read  medical  books  to  tbe  Jury 
in  the  course  of  the  trial.  It  has  been  held 
that  medical  books  are  not  admissible  in 
evidence  to  establish  the  declarations  or 
opinions  which  they  contain.  State  t^  Bald- 
win, 36  Kan.  1,  12  Pac.  318.  However,  ex- 
perts are  permitted  to  give  opinions  based 
in  part  on  the  information  obtained  from 
medical  works  prepared  by  experts  of  ac- 
knowledged ability  and  wbich  are  recogniz- 
ed as  authorities.  So  witnesses  are  per- 
mitted to  state  what  they  have  found  laid 
down  in  such  works  and  upon  which  they 
found  their  opinion.  In  this  case  the  medi- 
cal works  were  not  introduced  as  affirma- 
tive evidence,  but  were  only  used  in  the 
cross-examination  of  the  witnesses  to  test 
their  knowledge  and  credibility.  One  of  the 
recognized  methods  of  testing  the  knowledge 
of  an  expert  witness  who  founds  his  opin- 
ions on  standard  medical  authoritieB  18  to 
read  from  those  authorities  upon  the  sub- 
ject In  question  and  interrogate  him  as  to 
whether  bis  opinions  coincide  with  those  ex- 
pressed in  the  bo(^,  and  whether  there  Is 
not  a  conflict  between  the  opinions  he  then 
gives  and  the  views  expressed  by  the  au- 
thorities npon  which  he  relies  for  informa- 
tion. Conn.  M.  L.  Ins.  Co.  v.  Ellis,  Adm'r, 
89  111.  616;  Louisville,  New  Albany  &  Chi. 
cago  Railway  Company  v.  Howell,  147  Ind. 
266,  45  N.  E.  584 ;  Egan  v.  Dry  Dock,  B.  B. 
&  B.  R.  a.  Co.,  12  App.  Dlv.  656,  42  N.  Y. 
Supp.  188. 

[3]  The  remaining  question  Is  whether  tbe 
testimony  offered  in  behalf  of  plaintiff  was 
sufficient  to  take  the  case  to  the  Jury.  It  is 
true,  as  defendants  contend,  that  they  cannot 
be  held  liable  if  it  appears  that  they  possess- 
ed a  reasonable  degree  of  skill  and  learn- 
ing in  medicine  and  surgery,  and  that  they 
used  ordinary  skill  and  care  in  tbe  diagno- 
sis, operation,  and  treatment  of  tbe  plain- 
tiff. Erastus  Tefft  v.  Hardin  H.  WUcox,  « 
Kan.  46;  Sly  v.  Powell,  87  Kan.  142, 123  Pac 
881.  Much  testimony  of  an  expert  char- 
acter was  produced  as  to  the  professional 
skill  of  the  defendants,  and  which  tended  to 
prove  that  the  operation  was  properly  per- 
formed, and  further,  that  an  operation  for 
ptosis  of  the  bowels  was  not  approved  sur- 
gery, and  was  not  warranted  in  plaintUTs 
case.  On  tbe  other  hand.  If  testimony  was 
produced  by  plaintiff  wbich  fairly  tended  to 
prove  the  essential  facts  stated  in  the  peti- 
tion as  to  defendants'  negligence,  although  it 
may  have  been  weak  and  Inconclusive  aa 
compared  with  that  produced  by  tbe  defend- 
ants, the  ruling  directing  a  verdict  in  favor 
of  defendants  cannot  be  upWd.  If  the  de- 
murrer to  plaintiff's  evidence  could  not  be 
sustained,  a  verdict  against  her  could  not  be 
directed,  because  of  conflicting  evidence  sub- 
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sequently  prodBced  In  bebalf  of  tbe  defend- 
ants. Her  case  mlgbt  have  been  strengthened 
by  the  testimony  offered  In  their  behalf,  but 
on  tbe  motion  to  direct  a  verdict  tbe  prima 
fade  case  made  by  her  testimony  could  not  be 
'weakened  or  destroyed  by  theirs.  In  behalf  of 
tbe  plaintiff  Dr.  Welsh  testified  that  the  oper- 
ation demonstrated  that  plaintiff  was  suffer- 
ing from  complicated  ptosis,  that  the  caecum 
Tras  very  much  distended,  and  that  It  was  su 
mobile  that  It  dragged  on  the  wall  of  the 
pelrls.  He  further  stated  that  there  was 
a  bend  or  kink  In  tbe  small  bowel  which 
empties  into  that  portion  of  the  colon  call- 
ed tbe  Ileum,  and  caused  an  intestinal  ob- 
Btmction.  He  stated  that  tbe  appendix  was 
properly  removed,  but  that  it  was  not  the 
real  cause  of  plaintiff's  illness,  that  it  was 
the  abnormal  condition  of  the  bowels,  and 
that  the  defect  was  apparent  and  should 
have  been  remedied  when  the  operation  for 
appendicitis  vras  performed:  He  testified  that 
the  operation  for  appendicitis  did  not  afford 
the  plaintiff  relief,  but  that  when  the  obr 
Btruction  was  subsequently  removed  she  was 
relieved  from  pain  and  began  to  improve  at 
once.  Bis  testimony  was  to  the  effect  that 
simple  ptosis  does  not  require  an  operation, 
but  that  in  a  case  of  complicated  ptosis, 
from  which  plaintiff  was  suffering,  an  op- 
eration is  neceeaary,  and  that  the  defendants 
were  negligent  in  falling  to  make  a  more 
complete  examination  of  plaintiff's  condi- 
tions and  to  have  operated  for  ptosis.-  A<s 
cording  to  bis  testimony,  tbe  defendants  did 
not  make  a  thorough  examination  for  de- 
fects or  obstructions  of  the  bowels  when  the 
incision  was  made,  although  they  did  ex- 
amine and  observe  the  condition  of  the  ce- 
cum, tbe  stomach,  gall  bladder,  ovaries,  and 
uterus,  and  were  advised  by  the  witness 
that  the  condition  of  tbe  bowels  would  cause 
plaintiff  trouble,  and  should  be  corrected.  In 
view  of  his  testimony,  it  cannot  be  said  that 
the  plaintiff  did  not  make  a  prima  fade  case 
of  negligence  on  tbe  part  of  tbe  defendants, 
and  the  fact  that  her  testimony  was  oppos- 
ed by  much  that  was  given  by  doctors  of 
larger  experience  was  no  reason  for  taking 
tbe  case  from  the  Jury.  The  testimony  rais- 
ed a  substantial  question  of  fact  whether 
tbe  defendants  exercised  ordinary  care  and 
skill  in  the  premises,  which  was  for  tbe 
determination  of  tbe  Jury,  and  not  the  court. 
Tbe  mere  fact  that  tbe  witness  was  led  to 
say,  in  answer  to  one  question  on  cross-ex- 
amination, that  the  defendants  made  a  mis- 
take of  Judgment,  and  may  have  acted  ac- 
cording to  their  best  Judgment,  did  not  de- 
stroy the  testimony  tending  to  show  that 
the  defendants  failed  to  use  reasonable  and 
ordinary  care  in  the  case. 

The  Judgment  will  be  reversed,  and  tbe 
cause  remanded  for  a  new  triaL  All  tbe 
Justices  concurring. 


(97  Kan.  147) 
STATE  V.  MARKS.     (No.  20326.) 
(Supreme  Court  of  Kansas.    Jan.  8,  1918.) 

(SyHabu*  ly  the  Court.) 

Indicttment  and  Information  ®=>114— Pkb- 
8ISTKNT  Violation  of  Prohibitort  Law- 
Information  —  Aixeoation  of  '"Fobmbb 
Conviction." 

The  former  conviction  for  a  violation  of  the 
prohibitory  law,  which  must  be  pleaded  in  an  in- 
formation charging  a  felony  for  the  persistent 
violation  of  the  prohibitory  law,  relates,  to  a 
conviction  under  the  state  law,  and  not  to  a  con- 
viction under  a  dty  ordinance. 

[Ed.  Note. — For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  H  301-307;  Dec. 
Dig.  <S=s>U4. 

For  other  definitions,  see  Words  and  Phrasea, 
First  and  Second  Series,  Former  Conviction.] 

Appeal  from  District  Court,  Bourbon 
County. 

A  motion  to  quash  an  Information  charging 
W.  M.  Marks  with  being  a  persistent  violator 
of  the  prohibitory  law  was  sustained,  and  the 
state  appeals.    Affirmed. 

S.  M.  Brewster,  Atty.  Gen.,  and  James  O. 
Sheppard,  of  Ft  Scott,  for  tbe  State.  Hu- 
bert Lardner  and  J.  B.  X)onnollly,  both  of  Ft 
Scott,  for  appellee. 

DAWSON,  J.  This  is  an  appeal  by  tbe 
state  from  a  Judgment  of  the  district  court 
of  Bourbon  county  which  sustained  a  mo- 
tion to  quash  an  information  In  which  tbe 
defendant  was  charged  with  being  a  persist- 
ent violator  of  the  prohibitory  law  under 
chapter  165  of  the  Session  Laws  of  1911.  It 
was  alleged  that  the  defendant  had  been 
convicted  in  the  police  court  of  tbe  city  of 
Ft  Scott  of  unlawfully  selling  intoxicating 
liquors — 

"within  said  county  and  state,  and  since  the 
date  of  said  conviction,  to  wit,  on  or  alraut  April 
29,  1915,  the  said  W.  M.  Harks  then  and  there 
being,  did  then  and  there  unlawfully  sell  and 
barter  malt,  vinous,  fermented,  spirituous,  and 
other  intoxicating  liquors  within  said  county 
and  state,  and  did  then  and  there  persistently 
and  unlawfully  violate  the  prohibitory  liquor 
law  of  said  state,  contrary  to  the  form  of  the 
statute,"  etc. 

Tbe  state  seeks  an  interpretation  of  chap- 
ter 165  of  the  session  laws  of  1911.  Tbe 
statute  reads : • 

"Section  1.  Any  person  or  persons  who  having 
once  been  duly  convicted  of  the  violations  of 
tbe  prohibitory  liquor  law  and  who  shall  there- 
after directly  or  indirectly  violate  the  provi- 
sions of  the  prohibitory  liquor  law  shall  be 
considered  a  persistent  violator  of  the  prohibi- 
tory liquor  law  and  shall  be  deemed  guilty  of 
a  felony,  and  upon  convictiou'  thereof  shall  be 
imprisoned  in  the  state  penitentiary  at  hard 
labor  for  not  more  than  one  year." 

The  police  court  of  the  dty  of  Ft  Scott 
only  has  Jurisdiction  of  breaches  of  the  dty 
ordinances.  It  doeq  not  have  Jurisdiction 
of  offenses  against  the  state  law.  The  courts 
which  have  Jurisdiction  over  breaches  of 
tbe  penal  laws  of  the  state  are  those  of  the 
Justices  of  tbe  peace,  tbe  dty  courts,  where 
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such  courts  hare  been  created  in  the  larger 
cities  of  the  state,  and  the  district  courts. 
Cities  are  given  authority  to  make  ordinanc- 
es for  the  suppression  of  the  liquor  traffic, 
and  wherever  such  ordinances  are  enacted 
they  mu^t  be  In  harmony  with  the  state  law. 
But  offenders  in  police  court  are  punished, 
not  for  breach  of  the  state  law,  but  for  vio- 
lation of  the  city  ordinance. 

Penal  statutes  must  be  construed  strictly, 
not  out  of  consideration  for  offenders  but  for 
the  protection  of  well-meaning  and  law-abid- 
ing citizens.  This  rule  of  Interpretation  Is 
never  questioned.  It  will  be  noted  that  the 
statute  makes  a  class  of  all  persons  who 
have  once  been  duly  convicted  of  violations 
of  the  prohibitory  law.  This  means  the  state 
law,  and  not  tiie  dty  ordinance.  The  viola- 
tion of  a  city  ordinance,  no  matter  if  the 
ordinance  is  designed  to  correct  and  suppress 
the  same  evil.  Is  not  strictly  a  violation  of 
the  state  law.  A  prosecution  charging  the 
same  facts  might  be  followed  by  a  conviction 
under  the  state  law,  nor  is  this  anywise  un- 
common. State  ex  rel.  v.  City  of  Topeka,  36 
Kan.  76,  87,  88,  12  Paa  310,  59  Am.  Rep.  529. 
Indeed,  section  4368  of  the  General  Statutes 
of  1909  makes  it  the  duty  of  the  Judges  of 
police  courts  to  notify  the  county  attorney 
of  all  facts  pertaining  to  violations  of  the 
prohibitory  law  of  which  they  may  have  no- 
tice or  knowledge,  and  to  furnish  the  names 
of  all  witnesses  by  whom  these  facts  can  be 
proven.  The  obvious  purpose  of  this  is  that 
prosecutions  for  violations  of  city  ordinances 
may  be  followed  by  prosecutions  under  the 
state  law,  and  the  state's  policy  of  suppress- 
ing the  Uquor  traffic  be  thus  rendered  more 
effective.  In  State  y.  Keener,  78  Kan.  649, 
97  Pac.  860, 19  L.  R.  A.  (N.  S.)  615,  this  court 
approved  the  prosecution  of  a  police  Judge 
who  had  neglected  this  duty. 

Some  }lght  as  to  the  legislative  intent  may 
be  gleaned  from  the  statutes  relating  to  pa- 
roles. Gen.  Stat  1909,  ff  2460,  2464.  Section 
2464  in  part  reads: 

"Any  person  confined  in  Jail  under  judgment 
of  conviction  before  a  Justice  of  the  peace,  city 
court,  but  not  police  court,  or  other  inferior 
courts,  may  be  paroled,  etc." 

It  will  also  be  noted  that  the  second  sec- 
tion of  the  act  of  1911,  which  provides  how 
the  former  conviction  may  be  proven,  omits 
all  mention  of  proceedings  in  a  police  court 
The  section  reads : 

"Sec.  2.  A  true  copy  .of  the  iounial  entry  of 
judgment,  or  of  the  docket  or  otner  proper  court 
record,  showing  the  former  conviction  of  the  de- 
fendant from  any  district  court,  jastice  court, 
or  city  court,  within  the  state  of  Kansas,  sup- 
ported by  a  certificate  or  affidavit  of  its  au- 
thenticity, shall  be  prima  facie  evidence  of  a 
former  conviction  of  the  defendant."  See,  also, 
StaU  V.  Vohner,  6  Kan.  379. 

It  Is  dear  that  in  this  section  the  Legisla- 
ture took  cognizance  of  the  courts  tn  this 
state  In  which  violators  of  the  prohibitory 


law  can  be  prosecuted;  and  the  moticm  to 
quash  was  properly  sustained. 

It  does  not  appear  that  the  want  of  the 
adverb  "feloniously"  in  the  accusatory  part 
of  the  information  to-  indicate  the  grade  of 
the  offense  was  raised  or  considered  in  the 
district  court.  There  have  been  many  stat- 
utory modifications  of  common  law  pleading 
even  as  affecting  criminal  law,  and  it  Is  not 
necessary  to  determine  that  question  now. 
But  see  In  re  Stevens,  Petitioner,  52  Kan.  56, 
34  Pac.  459;  22  Cyc.  330,  331;  Marshall's 
Kansas  Intoxicating  liquor  Law,  S  282,  p. 
135. 

The  Judgment  Is  affirmed.  All  the  Justices 
concurring. 

(87  Kan.  116) 
EMPORIA  TELEPHONE  CO.  v.  PUBLIC 
UTILITIES  COMMISSION  OF  KAN- 
SAS.-   (No.  201U.) 

(Supreme  Court  of  Kansas.    Jan.  8,  1916.) 
(Svttalut  5v  the  Court.) 

1.  TBl.EaKAFH8  ANn  TKLBPHONBS  «=»33— TSL- 

KPHONE  Rates— Rbgulation. 

Findings  of  fact  made  by  the  district  conrt 
in  an  action  against  the  Public  Utilities  Com- 
mission, respecting  the  coat  of  service,  examined, 
and  held  to  be  supported  by  the  evidence. 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Cent  Dig.  §  21 ;  Dec.  Dig.  «s> 
33.] 

2.  LicxNBis  9=>7— Excessive  Chabgii— Teij:- 

PHONES. 

Under  the  statute  relating  to  dties  of  the 

second  class,  providing  that  the  grantee  of  a 
franchise  shall  pay  to  the  city  snch  fixed  chat^ 
as  may  be  prescribed,  a  requirement  tlut  $100 
a  month  shall  be  paid  by  a  telephone  company  is 
not  so  excessive  as  to  warrant  the  interference 
of  a  court 

[Ed.  Note. — For  other  cases,  see  Licenses, 
Cent  Dig.  H  7-15,  19 ;   Dec.  Dig.  «=7.] 

3.  Teleobaphs  ano  Telephones  4=»33  — 
Rates— REGtHATiON— Injunction. 

A  court  having  no  power  to  fix  a  rate  to  be 
charged  by  a  public  utility  for  services  to  be  ren- 
dered in  the  future,  cannot  accomplish  that  re- 
sult indirectly  by  enjoining  interference  with  s 
rate  which  it  finds  to  have  been  unassailable  in 
the  past 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Cent  Dig.  f  21 ;  Dec  Dig.  €=> 
33.] 

4.  Injunction  ®=385— Telephones— Confis- 
CATOBT  Rates— En FOBCEMENT  or  Penalties. 

Where  a  statute  fixes  the  rate  to  be  charged 
by  a  public  utility,  and  forbids  its  increase  ex- 
cept with  the  consent  of  the  Utilities  Commis- 
sion, in  an  action  brought  to  set  aside  an  order 
of  the  Commission  denying  an  application  for  an 
Increase,  the  court  may,  if  the  existing  rate  is 
found  to  be  confiscatory  because  insumdent  to 
pay  the  costs  of  service,  adjudge  the  part  of  the 
statute  fixing  such  rate  to  be  inoperative,  and 
enjoin  the  enforcement  of  the  penalties  provided 
for  its  violation. 

[Ed.  Note.— For  other  cases,  see  Injunction, 
C!ent  Dig.  H  155,  150;    Dea  Dig.  «=s>85.] 

6.  Teleobaphs  and  Telephones  <8=>33  — 
confiscatobt  rates  —  rights  of  pubuo 
Utilitt. 

Where  a  court  having  Jurisdiction  deter- 
mines that  a  rate  fixed  by  the  statute  and  ap- 
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proved  by  the  UtiUti^  Commission  is  confisca- 
tory, the  utility  is  lei^  free  to  operate  nnder  such 
rate  as  it  may  establish  antil  a  new  one  has 
been  fixed  by  the  Commission. 

lEd.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Cent  Dig.  {  21 ;  Dec.  Dig.  «=> 
B3.1 

Appeal  from  District  Court,  Shawnee 
County. 

Action  by  the  Emporia  Telephone  Company 
against  the  Public  Utilities  Commission  of 
the  State  of  Kansas.  From  a  Judgment  for 
plaintiff,  defendant  appeals.  Modified  and 
affirmed. 

H.  O.  Caster,  of  Hoxle,  for  appellant.  J.  li. 
Hunt,  of  T<qpeka,  and  Hamer  &  Ganse,  of 
x;mi)oila,  for  appellee. 

MASON,  J.  The  Public  Utlllttes  Act  pro- 
vides that  whenever  any  utility  desires  to 
make  a  change  in  any  rate  It  shall  file  wltb 
the  Commission  a  schedule  showing  the 
change  desired,  and  that  no  change  shall 
be  made  without  the  consent  of  the  Commis- 
sion (Laws  1911,  c.  238,  {  20),  and  also  that, 
unless  the  Commission  shall  otherwise  order, 
no  utility  shall  collect  a  greater  compensa- 
tion than  the  charge  fixed  In  the  lowest 
schedule  of  rates  for  the  same  services  on 
January  1,  1911  (section  30).  On  the  date 
named  the  Emporia  Telephone  Company  had 
In  force  a  rate  of  $1  a  month  for  four-party 
selective  residence  telephones.  Later  the 
company  filed  with  the  Commission  an  ap- 
plication for  permission  to  change  this  rate 
to  $1.25  a  month.  The  application  was  heard 
In  April,  1914,  and  an  order  denying  It  was 
made  on  July  2,  1914.  On  September  9, 
1914,  the  company  brought  an  action  asking 
an  Injunction  against  the  enforcement  of  the 
order,  or  other  interference  with  the  collec- 
tion of  the  charge  of  $1.25.  The  district 
court  found  that  the  actual  cost  of  the 
service  referred  to  was  $1.25  a  month,  and 
that  the  loss  from  uncollectible  accounts 
amounted  to  nearly  two  cents — ^In  effect  mak- 
ing an  additional  expense  of  that  amount. 
Judgment  was  rendered  setting  aside  the 
order  of  the  board  refusing  to  allow  the  in- 
crease, and  enjoining  .interference  with  the 
company  in  charging  and  collecting  the  ad- 
vanced rate,  the  injunction  to  remain  in  force 
until  the  commission  should  establish  a  rea- 
sonable rate.    The  Commission  appeala 

[1]  1.  Tlie  findings  of  fact  of  the  trial 
court  are  attacked  as  not  Justified  by  the  evi- 
dence. It  is  not  thought  necessary  to  review 
the  record  in  detail.  We  are  of  the  opinion 
that  there  was  some  substantial  testimony  in 
support  of  each  finding.  If  It  were  necessary 
to  weigh  the  decision  of  the  district  court 
upon  questions  of  fact  against  that  of  the 
Commission  with  regard  to  this  same  facts, 
considered  in  the  same  Ught,  the  dlfilculty  of 
the  problem  before  tis  would  be  Increased,  but 
the  conclusion  of  the  Commission  was  in  part 
based  upon  two  matters  Involving  only  ques- 
tions of  law.   The  Commisslou  acted  upon  the 


theory,  which  at  the  time  was  regarded  as  a 
settled  principle  of  rate-making,  that  the  suffi- 
ciency of  a  rate  charged  by  a  public  utility 
should  be  governed  by  the  amount  of  its  total 
operating  revenues  and  total  legitimate  ex- 
penditures, and  that  the  vital  question  is  not 
whether  the  rate  on  any  one  given  class  of 
service  is  compensatory.  Recent  decisions  of 
the  federal  Supreme  Court,  however,  have 
determined  that  the  queittion  whether  a  rate 
Is  to  be  regarded  as  compensatory  depends 
upon  Us  relation  to  the  cost  of  the  particular 
service  rendered,  and  not  upon  the  effect  of 
the  entire  schedule  of  which  it  is  a  part,  as 
applied  to  the  business  as  a  whole.  Railroad 
C.  T.  Utilities  Commission,  95  Kan.  604,  148 
Pac.  667.  If  in  any  circumstances  a  non- 
compensatory rate  may  be  enforced  as  to  a  ; 
specific  service,  by  reason  of  some  controlling 
consideration  of  public  policy,  the  furnishing 
of  a  party  line  telephone  Is  not  of  such  a 
peculiar  character  as  to  place  it  in  the  excep- 
tional list 

[2]  2.  The  Commission  also  was  influenced' 
in  its  decision  by  the  fact  that  by  its  fran- 
chise or  contract  with  the  city  the  tdephone 
company  was  required  to  pay  $100  a  month 
to  the  municipality.  This  amount  the  Com- 
mission regarded  as  unfair,  unreasonable, 
and  exorbitant.  The  statute  authorized  a  re- 
quirement that  the  company  should  pay  some 
fixed  charge  to  the  dty  (Geu.  Stat  1909,  { 
1502),  and  we  think  the  amount  named  can- 
not be  said  to  be  so  high  as  to  warrant  in- 
terference by  the  courts.  The  operation  of 
the  utility  involves  some  additional  respon- 
sibility and  expense  on  the  part  of  the 
municipality,  and  the  determination  of  the 
compensation  to  be  exacted  must  rest  largely 
in  the  discretion  of  the  officers  charged  with 
the  administration  of  its  affairs.  Dresser  ▼. 
City  of  Wichita,  153  Pac.  1194,  decided  De- 
cember 11,  1916.  The  findings  of  the  trial 
court  will  be  accepted,  and  treated  as  the 
established  facts  of  the  case. 

[3]  3.  A  court  has  no  Jurisdiction  to  fix 
the  rate  to  be  charged  by  a  utility  for  serv- 
ices to  be  rendered  in  the  future,  that  being 
a  legislative  and  not  a  Judicial  function. 
There  is,  of  course,  no  dispute  about  this 
principle,  which  the  trial  court  recognized 
by  an  explicit  statement  to  that  effect  in  Its 
conclusions  of  law.  The  injunction  granted 
against  Interference  with  the  rate  of  $1.25, 
until  the  establishment  of  a  new  rate  by  the 
Commission,  in  Its  practical  operation  is 
hardly  more  than  an  affirmance  of  the  right 
of  the  company  to  charge  that  rate  at  the 
time  of  the  Judgment,  Inasmuch  as  the  Com- 
mission is  the  body  charged  with  fixing  a 
rate,  and  no  obstacle  is  interposed  to  its 
doing  so  at  any  time.  But  the  decree,  pro- 
tecting the  rate  of  $1.26  until  action  by  the 
Commission,  is  49)en  to  interpretation  as  the 
fixing  of  a  rate  for  the  future,  and  its  lan- 
guage should  be  so  modified,  as  to  prevent  the  - 
possibility  of  such  a  construction.    The  con^ 
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siderations  that  prevent  a  tribunal  from  fix- 
ing a  rate  to  be  charged  ta  the  future  also 
forbid  its  accomplishing  the  same  result  by 
enjoining  interference  with  a  rate  which  it 
finds  to  have  been  unassailable  in  the  past 
Interstate  Oomm.  Oommissioni  t.  Bailway 
Co.,  167  U.  S.  479,  511,  17  Sup.  Ct  896,  42 
li.  Ed.  243. 

[4]  4.  But  while  a  court  is  powerless  to 
fix  a  rate  for  the  future,  it  la  authorized  to 
prevent  the  enforcement  of  any  order  of  a 
board,  or  of  any  statute,  attempting  to  estab- 
lish a  noncompensatory  rate.  The  statute 
gives  a  right  to  review  the  rulings  of  the 
Commission  by  a  suit  to  set  aside  its  order 
on  the  ground  that  it  is  unlawful  or  unrea- 
sonable (Laws  1911,  c.  238,  t  21),  which  must 
be  brought  within  30  days  (section  16).  This 
proceeding  has  much  the  effect  of  an  appeal, 
and  authorizes  a  Judicial  determination  of 
the  facts  as  well  as  the  law.  Here  an  essen- 
tial inquiry  in  the  matter  presented  to  the 
court  was  the  question  of  the  cost  of  the 
service.  The  finding  that  it  amounted  to 
11.25  was  a  decision  that  so  muCh  of  the  stat- 
ute as  undertook  to  limit  the  charge  therefor 
to  $1  was  inoperative  as  to  this  company  be- 
cause ia  conflict  with  the  due  process  of  law 
and  the  equal  protection  clauses  of  the  Four- 
teenth Amendment.  The  order  of  the  Com- 
mission was  properly  set  aside  by  the  court 
upon  this  finding,  which  also  Justified  a  de- 
cree declaring  the  provision  of  the  statute 
fixing  the  rate  at  $1  to  be  inoperative,  and 
enjoining  the  enforcement  by  the  Commis- 
sion of  the  penalties  for  its  violation. 

"While  it  is  not  the  province  of  the  courts  to 
entev  upon  the  merely  administrative  duty  of 
framing  a  tariff  of  rates  for  carriage,  it  is  with- 
in the  scope  of  judicial  power  and  a  part  of  ju- 
dicial duty  to  restrain  anything  which,  in  the 
form  of  a  regulation  of  rates,  operates  to  Aen^ 
to  the  owners  of  property  invested  in  the  busi- 
ness of  transportation  that  equal  protection 
wtiich  is  the  constitutional  right  of  all  owners  of 
other  property."  Reagan  v.  Farmers'  Loan  & 
Trust  Co..  154  U.  S.  3&,  399, 14  Sup.  Ct.  1047, 
1055  (38  L.  Ed.  1014). 

With  the  modification  indicated,  the  com- 
pany is  entitled  to  the  relief  granted.  If 
after  a  decision  by  the  court  that  the  ezlstr 
ing  rate  is  noncompensatory,  the  utility  were 
required  to  begin  proceedings  anew  for  the 
allowance  of  an  increase,  the  old  rate  to  re- 
main in  force  in  the  meantime,  the  Commis- 
sion, while  acting  in  entire  good  faith  and  In 
accordance  with  its  best  Judgment,  might 
reach  the  same  conclusion  as  before.  The 
process  might  be  kept  up  indefinitely,  and 
there  would  be  no  way  in  which  a  change  in 
the  rate  could  ever  be  compelled,  or  by  which 
the  courts  could  give  relief  against  confisca- 
tion. At  some  stage  of  the  proceedings  the 
plalntlfT  is  entitled  to  the  Judicial  examina- 
tion of  the  question  of  the  adequacy  of  an 
established  rate.  Chicago,  etc.,  Railway  Co. 
V.  Minnesota,  134  U.  S.  418,  10  Sup.  Ct  702, 
'33  Ix  Ed.  970.  The  fact  having  been  Judicial- 
ly determined  that  the  |1  rate  was  nonccnn- 
pensatory,  it  followed  that  no  legal  obligation 


rested  on  the  company  to  accept  it  The 
Judgment  as  modified  merely  declares  and 
protects  its  right  in  this  regard.  Without 
the  injunction  the  company  might  have  an- 
dertaken  to  charge  a  compensatory  rate,  re- 
lying upon  its  ability  to  defend  itself  in  any 
proceedings  brought  against  It  on  that  ac- 
count by  proving  anew  that  the  amount  nam- . 
ed  by  the  statute  was  confiscatory.  But  that 
course  would  have  Involved  the  rii*  of  fines 
amounting  to  $1,000  a  day  (Laws  1911,  c. 
23S),  and  a  proper  case  was  presented  for 
equitable  relief.  It  has  been  held  by  the 
United  States  Circuit  Court  of  Appeals  for 
this  circuit  that  the  federal  Constitution  for- 
bids the  enforcement  of  a  noncom];)ensatory 
rate,  even  during  the  process  of.  rate  making. 
Love  V.  Atchison,  T.  &  S.  F.  Ry.  Co.,  185  Fed. 
321,  107  O.  C.  A.  408.  The  Legislatare  may 
require  an  application  for  relief  against  an 
existing  rate  to  be  made  in  the  first  instance 
to  the  body  charged  with  the  control  of  that 
matter.  Osborne  v.  San  Diego  Company,  17S 
U.  S.  22,  20  Sup.  Ct  860,  44  L.  Ed.  061 ;  State 
ex  rel.  v.  Postal  Telegraph  Co.,  96  Kan.  298, 
160  Pac.  544.  As  a  matter  of  comity,  the 
federal  courts  will  ordinarily  refuse  to  in- 
vestigate the  validity  of  a  rate  fixed  by  a 
state  tribunal  until  the  remedies  afforded  by 
the  statute  are  exhausted;  but  if  the  time 
for  Invoking  such  a  remedy  has  been  allowed 
to  pass,  this  is  not  a  barrier  to  relief  through 
the  courts  against  confiscatory  rates:  Pren- 
tls  V.  Athintlc  Coast  Line,  211  O.  S.  210,  232, 
29  Sup.  Ct  67,  63  L.  Ed.  150.  Here  the  plain- 
tiff has  followed  to  the  end  the  course  laid 
down  for  it  by  the  statute. 

The  portion  of  the  Judgment  setting  aside 
the  order  of  the  Commission  will  be  afilrmed. 
The  remainder  will  be  modified  by  eliminat- 
ing the  injunction  against  the  rate  of  $1.25, 
and  substituting  therefor  one  against  the 
enforcement  of  the  statute  fixing  the  rate  at 
$1 — a  duty  laid  upon  the  Commission.  Laws 
1911,  ch.  238,  {  39. 

[B]  5.  This  leaves  the  situation  much  the 
same  as  though  a  new  utility  had  been  creat- 
ed since  the  1st  of  January,  1911.  The  stat- 
ute continuing  the  rate  that  was  then  in  force 
could  not  apply,  and  the  company  would  nec- 
essarily fix  its  own  rate.  So  when  the  only 
rate  that  has  been  named  is  finally  determin- 
ed to  be  confiscatory,  the  utility  must  decide 
for  Itself,  in  the  first  instance,  what  rate 
shall  be  charged.  Where  no  rate  Is  fixed  by 
the  Legislature,  either  directly  or  through 
the  intervention  of  a  commission,  the  carrier 
or  utility  names  a  rate,  which  controls  un- 
less it  is  found  by  a  court  to  be  unreasonable. 
Validity  of  Rate  Regulation,  Reeder,  p.  65, 
note  14;  4  R.  C.  L  627,  note  7.  "But  for 
this  act  [creating  the  Interstate  CJommerce 
commission]  It  would  be  unquestioned  that 
the  carrier  had  the  right  to  prescribe  its 
tariff  of  rates  and  charges,  subject  to  the 
limitation  that  such  rates  and  charges  should 
be  reasonable."  Interstate  Comm.  Commit 
slon  V.  Railway  Co.,  167  U.  S.  479,  504,  17 
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Sup.  Ct  896,  902  (42  Ia  Ed.  243).  Here  there 
'were  only  two  obstacles  that  prevented  the 
telephone  company  from  establishing  a  rate 
for  itself.  One  was  the  statute  fixing  a  rate 
of  $1 ;  the  other  was  the  order  of  the  Com- 
mlKdon  refusing  to  authorize  a  change  in 
this  rate— in  effect  adopting  or  establishing 
It  These  having  been  removed,  the  company 
was  left  free  to  take  the  initiative.  The 
modified  Judgment  will  leave  the  telephone 
company  without  any  rate.  It  must  then  fix 
the  rate  It  will  charge.  This  rate  will  be, 
in  effect,  until  the  Public  Utilities  Commisr 
sion  fixes  a  different  rate.  Tb»  rate  fixed 
by  the  Commission  wUl  then  be  subject  to 
examination  by  the  courts,  and  may  be  set 
aside.  This  rule  will  confine  the  courts  to 
the  exercise  of  their  proper  functions.  It 
will  leave  the  Public  Utilities  Commission 
free  to  act  under  the  law,  and  It  will  prevent 
the  public  utility  from  being  compelled  to 
render  service  at  less  than  a  compensatory 
rate.  After  the  courts  have  held  invalid  the 
act  of  the  Legislature  and  the  order  of  the 
Public  UtllitleB  Commission  establishing  a 
rate,  there  is  no  rate,  and  the  utility,  upon 
fixing  a  rate^  cannot  be  convicted  of  having 
established  or  changed  the  rate  without  the 
consent  of  the  Commission.  No  conviction 
can  be  had  until  the  Legislature  or  Commis- 
sion establishes  another  rate,  and  the  act  of 
the  Legislature  or  order  of  the  Public  Util- 
ities Commission  has  been  violated.  The 
Public  Utilities  Commission  is  left  as  free  to 
act  in  any  matter  concerning  rates  as  the 
Legislature  would  be  after  an  act  passed  by 
It  has  been  declared  invalid.  It  is  under  no 
reetrlction  in  that  regard.  If  It  should  name 
a  rate  of  even  a  less  amount  than  that  pre- 
viously established,  its  action  would  control 
unless  duly  set  aside  by  Vae  action  of  a  court. 
The  Judgment  Is  modified  as  already  in- 
dicated, and,  as  so  modified,  a^rmed.  All 
the  Justices  ooncorrlng. 
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(No.  198700 
(Supreme   Court   of   Kansas.     Jan.   8,   1916.) 

(SylUbM*  ly  the  Court.) 

1.  MnmciPAi,  CoBPORATioNS  «=s>993  —  Issu*. 

.  ARCE    «F    BOWDS— iNJTJNOnOW— TaXPATKB— 

BioBT  OF  Action. 

A  private  citizen  whose  burdens  as  a  tax- 
payer wUl  be  affected  bv  a  proposed  bond  issue 
is  authorised  to  maintain  a  suit  to  enjoiir  such 
issue  Bs  illeni  under  section  266  of  the  Civil 
Code  (Gen.  St.  1909,  S  S869). 

(Bd.  Mote.— For  other  cases,  see  Municipal 
Orporadons,  Ont  Dig.  U  2168-2161;  Dec. 
Dig.  «=»993.] 

2.  iRJimoxioN  «s3l20  —  PximoR  —  ViBin- 

OATIOir. 

A  petition  wMcfa  prays  for  a  permanent  in- 
junction is  not  demurrable  merely  becaaae  it  is 
onverified  or  insufficiently  verified. 

rEd.  Note. — For  other  cases,  see  Injunction, 
Cent.  Dig.  a  261,  262;   Dec.  Dig.  <Ss»120.] 


8.  Injunction  <s=3l22  —  PBTmow  —  ViBin- 

CATION— NkCKSSITT. 

Where  no  restraining  order  or  temporary 
injunction  is  sought,  a  petition  praying  for  a 
permanent  injunction'  to  prevent  an  illegal  bond 
issue  may  state  a  cause  of  action,  although  it 
is  unverified. 

[Bd.  Note.— For  other  cases,  see  Injunction, 
Cent  Dig.  §S  262-268;    Dec.  Dig,  <8=s>122.] 
4.  HuNioiFAi,  CoBFOKATioNS  «=9993  —  IscnT- 

ARCK  OF  Bonds— Injunction — Gkounds. 
A.nroposed  issue  of  bonds  to  enlarge,  re- 
pair, and  improve  the  waterworks  of  a  city  will 
not  be  enjoined  on  the  sole  ground  that  a  va- 
cancy existed  in  the  city  council  at  the  time  the 
bond  issue  was  determined  and  authorized. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {{  2168-2161;  Dec. 
Dig.   (8=9903.1 

6.  Mttnicipai.  Cobfobations  «=»917— Bnact- 
KENT  OF  Bond  Obdinanob— Noticb— Pubu- 

OATION — "ThHEK  COR'SBCUnVB  Wkkkb." 
The  notice  "for  three  consecutive  weeks" 
required  by  section  4  of  chapter  124,  LaWs  1913, 
and  which  must  precede  the  enactment  of  a 
bond  ordinance,  is  satisfied  by  one  publication 
in  each  of  three  separate  and  consecutive  weeks, 
following  Pierce  v.  Butters,  21  Kan.  126,  129; 
Tidd  T.  Grimes,  66  Kan.  401,  71  Pac.  844. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Ck>rporations,  Cent  Dig.  (S  1918-1918,  1941; 
Dec.  Dig.  «=>917. 

For  other  definitions,  see  Wbrds  and  Phrases, 
Second  Series,  Three  Consecutive  Weeks.] 
6.  Statutbs  «=9l6,  74,  120-^MrNioiPAi,  C!oB- 

POBATIONS  —  WaTEBWOBKB   BoND   IBBXTB  — 

Title  and  Subjbct-Mattxb  of  Statutes— 
Enactkxnt  bt  Bxix—Unifobmity  of  Ofeb- 

ATION. 

Objections  to  the  constitutionality  of  chap- 
ter 124  of  the  Laws  of  1913  considered  and  over- 
ruled. 

[Ed.  Note. — For  other  cases,  see  Statutes, 
Cent  Dig.  S{  14-16,  76, 168-172;  Dec.  Dig.  «=» 
16,  74,  120.] 

Appeal  from  District  Orart,  Sherman 
County. 

Action  by  John  Hartsler  against  tbe  City 
of  Goodland  and  others.  From  Judgment  for 
defendants,  plaintiff  appeals.    Affirmed. 

C.  C  Perdieu  and  John  Hartzler,  both  of 
Goodland,  for  appellant  B.  F.  Murphy,  of 
Goodland,  for  appellees. 


DAWSON,  J.  This  Is  an  appeal  from  a 
decision  of  the  district  court  of  Sherman 
county  sustaining  a  demurrer  to  a  petition 
which  prayed'for  a  permanent  injunction  re- 
straining the  dty  of  Goodland  and  its  officials 
from  issuing  bonds  to  pay  for  repairing,  ex- 
tending, enlarging,  and  Improving'  the  dty 
waterworks. 

The  plaintiff's  petition  allied  that  he  was 
a  resident  taxpayer  of  the  dty;  that  he 
brought  his  action  on  his  own  behalf  and.  for 
numerous  other  resident  taxpayers;  that  th» 
dty  and  its  officers  were  about  to  issue  and 
sell  dty  bonds  in  the  gum  of  $30,000,  there- 
by creating  an  indebtedness  against  the  dty, 
and  were  about  to  levy  taxes  upon  the  prop- 
erty of  the  plaintiff  and  other  taxpayers  to 
pay  these  bonds,  and  that  the  proposed  bond 
issue  was  illegal  for  various  reasons;    that 
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Goodland  had  been  a  city  of  the  second  daas 
for  more  than  20  years,  and  for  more  than 
2  years  had  owned  and  operated  its  water- 
works ;  that  It  is  a  city  of  three  wards,  gov- 
erned by  a  mayor  and  council,  having  two 
coondlmen  In  each  ward;    that  in  August, 

1913,  there  was  a  vacancy  In  the  council  oc- 
casioned by  the  permanent  removal  of  Coun- 
cilman Carmichael  from  the  dty;  and  that 
the  mayor  and  city  clerk  knew  of  the  vacan- 
cy, but  made  no  provision  to  fill  the  vacancy, 
but  continued  to  transact  the  city  business 
for  many  months  with  a  conndl  of  only  five 
membera  It  was  further  alleged  that  on 
January  15,  1914,  this  council  of  only  five 
members  passed  a  resolution,  and  on  March 
13,  1914,  passed  an  amendatory  resolution, 
declaring  it  necessary  to  extend,  enlarge,  re- 
pair, and  improve  the  dty  waterworks.  The 
first  resolution  was  published  on  January  16, 

1914,  and  the  second  on  March  13,  1914.  On 
the  latter  date  a  notice  was  published  ad- 
vising the  residents  of  Goodland  that  on 
March  28,  1914,  an  ordinance  would  be  pass- 
ed by  the  mayor  and  coundlmen  providing 
for  snch  improvements,  in  accordance  with  a 
i-esolution  which  had  been  passed  and  ap- 
proved on  January  6,  1914,  and  on  March  3, 
1914,  and  that  the  ordinance  would  provide 
for  the  issuance  of  $30,000  bonds  to  pay  for 
the  same.  The  notice  also  redted  that  any 
person  objecting  might  be  heard  at  the  time 
specified.  This  notice  was  published  on 
March  13,  20,  and  27, 1914,  "for  only  15  days, 
and  not  for  3  consecutive  weeks,  as  required 
by  law." 

The  petition  further  alleged  that  chapter 
124  of  the  Laws  of  1913  was  unconstitution- 
al, in  that  it  violated  section  20  of  article  2 
of  the  Constltntion  of  this  state,  because  the 
act  was  passed  by  the  Legislature  without 
an  enacting  dause.  The  act  was  further  al- 
leged to  be  in  conflict  with  section  16  of  ar- 
ticle 2  of  the  Constitution,  because  the  sub- 
ject-matter of  the  act  was  not  clearly  ex- 
pressed in  the  title,  that  the  acts  repealed 
by  the  statute  were  not  clearly  expressed  In 
the  title,  and  that  the  act  violated  section  17 
of  artide  2  of  the  Constitution,  because  it 
applied  only  to  dties  already  owning  water- 
works, and  was  therefore  lacking  in  uni- 
formity in  its  application  to  all  munidpal 
corporations  in  the  same  dass. 

Following  the  prayer  for  an  injunction  and 
costs  was  the  following  verification,  no  other 
affidavit  being  filed: 
"State  of  Kansas,  Sherman  County— ss.: 

"I,  John  Hartsler,  of  lawful  age,  being  first 
duly  swem,  depose  and  say  that  I  am  the  plain- 
tiff in  the  above-entitled  cause,  and  that  I 
have  read  such  petition,  and  the  statement  of 
facts  therein  contained  are  true,  as  I  verily  be- 
lieve, so  help  me  God.  John  Hart2ler. 

"Subscribed  and  sworn  to,"  etc. 

To  this  petition  a  demurrer  was  lodged: 

"First  Plaintiff  has  no  legal  capacity  to  sue 
ia  said  cause. 

"Second.  That  the  petition  does  not  state 
facts  sufficient  to  constitute  a  cause  of  action 
against  the  said  'defendants  or  either  of  them." 


This  demurrer  was  sustained,  and  the  case 
is  here.  Ko  spedflcation  of  errors  is  aasign- 
ed.  Appellant's  brief  covers  m&ny  points. 
Counsel  for  the  appellees  contents  himself 
with  one,  whldi  is  the  want  of  a  positive  af- 
fidavit to  support  the  application  for  an  in- 
junction. 

[1]  1.  This  action  was  brought  by  the 
plalntift,  a  private  dtlzen,  under  section  5859 
of  the  General  Statutes  of  1909  (section  265 
of  the  Civil  Code),  which  provides: 

"An  injunction  may  be  granted  to  enjoin  the 
illegal  levy  of  any  tax,  charge,  or  assessment, 
or  the  collection  of  any  Ulegal  tax,  charge,  or 
assessment,  or  any  proceeding  to  enforce  the 
same,  or  to  enjoin  any  public  officer,  board  or 
body  from  entering  into  any  contract  or  doing 
any  act  not  authorized  by  law  that  may  resale 
in  the  creation  of  any  public  burden  or  the 
levy  of  any  illegal  tax,  charge,  or  assessment; 
and  any  number  of  persons  whose  property  is 
or  may  be  affected  by  a  tax  or  asessment  ao 
levied,  or  whose  burdens  as  taxpayers  may  be 
increased  by  the  threatened  unauthorized  con- 
tract or  act,  may  unite  in  the  petition  filed  to 
obtain  such  injunction.    •    •    • " 

The  statute  Just  quoted  wholly  disposes 
of  the  first  point  raised  by  the  demurrer. 
The  plaintiff  dearly  had  the  right  to  bring 
the  action,  and  such  actions  have  frequoitly 
been  upheld  by  this  court  Gilmore  ▼.  Nor- 
ton, 10  Kan.  491;  Gas  Co.  ▼.  Railway  Ca, 
74  Kan.  661,  665,  87  Pac.  883;  Bunker  t. 
Hutchinson,  74  Kan.  651,  87  Pac.  884. 

[2,  3]  2.  Touching  the  verification,  it  may 
be  conceded  that  it  is  defective.  But  it  must 
be  observed  that  no  preliminary  injundlon 
or  restraining  order  was  sought  by  the  plain- 
tiff. No  such  interlocutory  order  could  law- 
fully issue  except  upon  positively  sworn  tes- 
timony, and,  to  have  such  testimony  In  con- 
venient and  available  shape  for  presentation 
to  a  court  or  Judge  to  support  an  application 
for  an  interlocutory  order,  it  is  common  and 
good  practice  to  verify  the  petition.  Gen. 
Stat  1909,  S  5845  (Civ.  Code,  i  251).  But 
where  no  injunctive  order  is  sought  except 
upon  full  and  final  consideration,  before 
which  time  the  pertinent  facts  will  have  been 
fully  attested  by  the  formal  introduction  of 
sworn  evidence,  or  by  agreement  as  to  the 
facts,  the  want  of  a  preliminary  affidavit 
when  the  petition  is  filed  is  immaterial;  in 
other  words,  it  Is  the  injunction,  and  not  the 
petition,  which  needs  the  support  of  sworn 
testimony  to  Justify  it  10  EJncyc.  PL  &  Pr. 
966;  22  Oyc.  931;  Black  v.  Allen,  42  Fed. 
618,  9  L.  R.  A.  433. 

[4]  3.  Since  the  decision  of  the  trial  court 
cannot  be  sustained  upon  the  ground  on 
which  counsel  for  the  appellee  seeks  to  Justi- 
fy it  let  us  see  if  other  demurrable  grounds 
do  not  appear  on  the  face  of  the  petition 
sufficient  to  sustain  the  Judgment  How 
does  the  vacancy  in  the  city  council  affect 
the  validity  of  the  proposed  bond  issue?  Ap- 
pellant invokes  the  well-known  rule  that, 
where  power  is  vested  in  an  official  body,  all 
Its  members. must  have  a  reasonai'^e  oppor- 
tunity to  be  present  and  partidpate  in  its 
deliberations,  although  a  majority  may  law- 
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fully  control  Its  ofiBdal  action.  Railway  Ca 
V.  Meyer,  58  Kan.  305,  49  Pac.  89;  Qen.  Stat. 
1909,  S  9037. 

It  may  readily  be  conceded  that,  where  a 
statutory  board  Is  created  for  the  discharge 
of  a  8i)eclal  duty,  the  rule  ^  ha  Railway  Co.  v. 
Meyer,  58  Kan.  305,  49  Pac.  89,  should  be 
strictly  adhered  to.  But  the  public  business 
of  municipal  corporations  arises  from  day  to 
day,  and  should  be  attended  to  as  it  arises.  It 
Is  Imperative  that  the  functions  of  local  mu- 
nicipal government  be  not  suspended  in  case 
of  a  vacancy  In  the  dty  coundL  If  there  are 
suflSdent  members  of  the  coundl  remaining 
in  ofiSce  who  vote  for  and  sanction  the  work 
to  be  done  or  the  project  to  be  undertaken 
to  constitute  a  majority  of  the  entire  con- 
stituent membership,  and  not  merely  a  ma- 
jority of  a  quorum,  It  seems  that  their  official 
action  is  valid.  Tending  to  support  this  view 
are  Satterlee  v.  San  Francisco,  23  CaL  314; 
State  ex  i«l.  Harty  v.  Kirk,  46  Conn.  895; 
KnoTvllle  v.  Knoxvllle  Water  Co.,  107  Tenn. 
647.  64  S.  W.  1075,  61  L.  R.  A.  888;  2  DilliMi, 
Municipal  Corporations  (5th  Ed.)  }  534;  2 
McQuillan,  Munldpal  Corporations,  Sf  593, 
594. 

An  examination  of  secti6n  1357  of  the 
General  Statutes  of  1909  is  helpfuL  It  is 
there  provided  that  permanent  removal  from 
the  dty  causes  a  vacancy  In  any  dty  office. 
Then  it  proceeds  thus: 

"Vacandes  in  the  offices  of  mayor  and  coun- 
dlmen  shall  be  filled  for  the  unexpired  term  at 
a  special  election  to  be  called  and  held  for  that 
purpose,  as  may  be  provided  by  ordinance." 

Now  It  cannot  be  the  law  that  the  public 
business  of  Goodland  should  be  suspended 
until  an  ordinance  is  passed  regulating  the 
calling  of  an  election  to  fill  a  vacancy  in  the 
office  of  dty  coundlman,  and  until  an  elec- 
tion is  called  thereunder,  the  result  canvassed 
and  declared,  and  the  person  elected  and 
seated. 

[t]  4.  Turning  next  to  the  question  of  no- 
tice, the  statute  (chapter  124,  Laws  1913,  §  4) 
provides  that,  before  the  bond  ordinance  Is 
enacted,  a  Aotlce  shall  be  published  to  ad- 
vise the  dtlzen  taxpayers  of  the  projected 
bond  issup.    It  reads: 

"Such  notice  shall  be  published  for  at  least 
three  consecutive  weeks  •  •  •  prior  to  the 
date  fixed  therein  for  the  passage  of  such  ordi- 
nance." 

The  notice  was  published  on  March  13th, 
Mardi  20th,  and  March  27th.  Apparently 
the  dty  proceeded  on  the  theory  that  a  no- 
tice published  each  week  for  three  successive 
weeks  was  a  suffldent  compliance  with  this 
provision.  The  gist  of  appellant's  conten- 
tion is  that,  since  three  weeks  are  twenty- 
one  days,  notice  should  have  been  given  for 
that  period.  It  Is  not  an  easy'  matter  to 
harmonize  all  the  dedalons  touching  the 
computation  of  time  for  notice,  interpreting 
as  they  do  the  vast  multitude  of  statutes  which 
in  one  way  or  another  prescribe  notice  as  a 
conditlcHi  precedent  to  official,  action.     In 


Pierce  v.  Butters,  21  Kan.  126,  129,  however, 
we  find,  a  precedent  -almost  identical  with 
the  case  at  bar.  There  the  question  was 
whether  a  notice  first  published  on  April 
13th  and  last  published  on  April  27th  was  a 
suffldent  compliance  with  a  statute  requir- 
ing notice  for  three  consecutive  weeks.  Hr. 
Justice  Valentine  said: 

"They  amended  the  other  affidavit  by  filing 
a  n«w  and  amended  affidavit,  showing  that  said 
notice  was  published  in  said  weekly  newspaper 
•for  three  consecutive  weeks,  to  wit,  April  13 
to  April  27,  1877' ;  that  is,  we  construe  the 
affidavit  to  mean  that  there  were  three  inser- 
tions of  the  notice  in  the  said  newspaper,  to 
wit,  one  on  April  13,  one  on  April  20,  and  one 
on  A^ril  27,  1877,  and,  with  this  construction, 
we  thmk  the  affidavit  as  thus  amended  was  suffi- 
denfc" 

Again,  in  Tidd  v.  Grimes,  66  Kan.  401,  71 
Paa  844,  it  was  held  that  a  statute  requir- 
ing the  county  treasurer,  antecedent  to  sale 
of  property  for  delinquent  taxes,  to  cause  a 
notice  to  be  published  "once  a  week  for  four 
consecutive  weeks,"  was  suffidently  compiled 
with  by  four  publications,  one  each  separate 
and  successive  week,  the  dates  of  publication 
being  August  6th.  August  13th,  August  20th, 
and  August  27tb— covering  only  twenty-two 
day& 

It  win  be  observed  that  this  section  under 
scrutiny  (section  4)  also  provides  that: 

"The  last  publication  [of  the  three  consecutive 
weeks]  shall  not  be  more  than  tea  days  prior 
to  the  date  fixed  therein  for  the  passage  of  such 
ordinance." 

This  provision  was  strictly  observed.  The 
last  publication  was  on  the  day  preceding  the 
passage  of  the  ordinance^  The  two  prior 
publications  were  made  in  the  two  preceding 
weeks.  In  view  of  the  precedents  quoted  and 
this  definite  language  of  the  statute  touching 
the  proper  time  for  the  last  publication,  we 
must  hold  that  the  notice  published  first  on 
March  13th  and  last  on  Mardi  27th,  covering 
dates  included  in  three  separate  and  succes- 
sive weeks,  was  suffident. 

[6]  5.  It  is  next  urged  that  the  statute 
(chapter  124,  Laws  of  1913)  violates,  secticas 
16, 17,  and  20,  art  2,  of  the  state  Constitution. 
These  objections  do  not  call  for  much  discus- 
sion. The  act  in  question  cannot  be  said  to 
cover  more  than  one  subject,  which  Is  a  grant 
of  power  to  certain  dtles  to  enlarge,  repair,  ex- 
tend, and  improve  their  waterworks  sys- 
tems. The  details  of  the  act  are  all  perti- 
nent to  the  main  subject  We  think  also 
that  the  classification  of  the  dtles,  those 
second  and  third  class  cities  which  own 
their  waterworks  and  whose  indebtedness 
does  not  exceed  15  per  cent,  of  their  assessed 
valuation,  is  not  unreasonable  nor  violative 
of  the  uniformity  clause  of  the  Constitution. 

To  raise  a  suspldon  or  presumption 
against  the  regularity  of  this  statute's  leg- 
islative Iiistory,  the  appellant  directs  our  at- 
tention to  Senate  Joint  Resolution  No.  16. 
which  immediately  fdlows  the  act  In  ques- 
tion (page  201),  and  which  orders  the  insertion 
of  an  enacting  clause  in  the  act.  This  Joint  res- 
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olntlon  does  not,  as  contended  by  appellant, 
amend  the  statute.  It  merely  voiced  the  de- 
termination of  the  Leglalature  to  amend  tlie 
blU  before  it  became  a  statute.  The  enrolled 
bill  <m  file  with  the  secretary  of  state  shows 
the  enacting  clause  duly  inserted.  The  Joint 
resolution  was  regularly  adopted  by  a  consti- 
tutional majority  of  each  house  while  the  bill 
Itself  (Senate  BiU  No.  491;  chapter  124, 
Laws  of  1913)  was  still  within  legislative 
control,  and  one  day  before  it  was  approved 
by  the  Governor  (Senate  Journal,  789 ;  House 
Journal,  1123).  The  Legislature  always  has 
the  right  to  make  corrections  or  germane 
amendments  to  a  bill  until  the  Governor  has 
acted  upon  it  36  C^yc.  951.  It  may  recall 
a  bill  from  the  Governor  unless  he  has  sign- 
ed It  86  Cya  959.  In  this  case  we  think  the 
Legislature  was  needlessly  formal  in  its  pro- 
'  cedure  to  perfect  the  bill.  The  Joint  resolu- 
tion correcting  the  error  has  no  more  perti- 
nency in  the  published  book  of  session  laws 
than  would  the  roll  call  oa  the  bill,  or  the  mo- 
tions and  speeches  directed  toward  it  in  the 
course  of  its  consideration  by  the  Legisla- 
ture. 86  Cya  951.  The  objections  to  the  act 
are  without  merit. 

From  the  foregoing  it  will  be  seen  that  no 
prejudicial  error  arose  in  the  district  court  in 
sustaining  the  demurrer  to  plaintiff's  peti- 
tion. 

The  Judgment  is  affirmed.  All  the  Justices 
concurring. 

(97  Kan.  38) 
RORSOHAOH  v.    DIVBN.     (No.   197900 
(Supreme  C!ourt  of  Kansas.    Jan.  8,  1916.) 

fSyRabiM  by  (Aa  Oovrt.) 
Afpeai.   awd   Khbob    «=»1064  —  Malicious 
Pboskoutiow  «=>22— Advick  of  CoonskI/— 

HABICLESS  EBBOB  —  INSTBUCTIOK  —  TXFO- 
OBAPHICAL  X^BOB. 

Instructions  to  the  Jury  considered,  and  held 
not  to  be  prejudicially  defectiTe.  The  evidence 
considered,  and  held  to  sustain  the  verdict. 

[E^  Note.— For  other  cases,  see  Appeal  and 
Error.  Ont.  Dig.  IS  4219,  4221-4224;  Dec  Gig. 
4s>1064;  Malicious  Prosecation,  Cent.  Dig.  H 
45-48;  Dec.  Dig.  «=»22.] 

Appeal  from  District  Ck)urt,  Franklin 
County. 

Action  by  Carl  B.  Rorschach  against  O.  A. 
Dlven.  From  judgment  for  plaintiff,  defend- 
ant appeals.   Affirmed. 

Ralph  B.  Page,  of  Ottawa,  for  appellant. 
W.  S.  Jenks,  of  Ottawa,  for  appellee. 

BURCH,  J.  The  action  was  one  for  dam- 
ages for  malicious  prosecution.  The  plain- 
tiff recovered,  and  the  defendant  appeals. 


The  defendant  contends  tliat  probable 
cause  for  the  prosecution  was  established 
by  the  evidence.  No  special  findings  of  fact 
were  requested.  The  only  index  to  the 
Jury's  view  of  the  facts  is  the  general  ver- 
dict This  verdict  brings  to  the  plaintifTa 
aid  every  fact  and  every  inference  of  fact 
favorable  to  him  which  the  testimony  sus- 
tains. The  defendant's  narrative  of  the 
things  relied  on  as  constituting  probable 
cause  was  not  conceded  to  be  true.  On  the 
other  hand,  the  plaintiff's  account  of  what 
happened  leading  up  to  the  prosecution  was 
quite  incompatible  with  that  of  the  defend- 
ant, and  the  explanation  of  the  verdict  is 
that  the  Jury  believed  the  plaintiff. 

It  is  said  that  the  defense  of  advice  of  the 
county  attorney  was  established.  Here  again 
it  is  to  be  a&sumed  that  the  Jury  disbelieved 
the  story  which  the  defendant  told  the  coun- 
ty attorney.  The  advice  of  the  county  at- 
torney on  a  state  of  facts  intentionally  mag- 
nified or  fabricated  would  not  be  a  defense. 
Besides  this,  accepting  the  story  which  the 
defendant  told  the  county  attorney,  he  omit- 
ted to  inform  the  county  attorney  of  a  num- 
ber of  material  facts  which,  if  mentioned, 
would  have  changed  the  course  of  subse- 
quent events. 

There  was  abundant  evidence  to  sustain 
the  finding  of  malice  included  in  the  gen- 
eral verdict 

The  Instructions  to  the  Jury  contained  tba 
following: 

"I  pass  now  to  the  defense  in  this  case.  There 
are  several  items  set  ap  by  way  of  defense.  The 
defendant  Diven  claims,  first,  that  there  was 
probable  cause,  and  has  given  you  his  version 
of  the  facts.  I  have  undertaken  to  group  these 
facts  as  given  by  the  plaintiff  when  instructing 
you  touching  probable  cause,  and  I  think  I  can 
gay  no  more." 

Through  a  typographical  error  tlie  word 
"plaintiff"  was  Inserted  in  the  Instruction 
instead  of  the  word  "defendant"  This  is 
perfectly  manifest,  and  was  perfectly  man- 
ifest to  the  Jury,  because  the  court  had  not 
grouped  the  facts  given  by  the  plaintiff  when 
instructing  on  the  subject  of  probable  cause, 
but  had  grouped  the  facts  given  by  the  de- 
fendant Another  criticism  of  the  court's 
instructions  is  unwarranted  because  a  sin- 
gle expression  is  seized  upon  dissociated 
from  the  context  which  made  the  subject 
under  discussion  plain. 

The  instructions  of  the  court  were  fuU, 
dear,  correct  and  phrased  in  a  way  to  en- 
able the  Jury  to  apply  them  to  the  evidence. 
The  evidence  was  abundant  to  support  the 
verdict,  and  the  Judgment  is  affirmed.  All 
the  Justices  concurring. 
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TUCKER  T.  TUCKER  (EAGLE,  Intervener). 
(No.  19822.) 

(Supreme  CJourt  of  Kansas.    Jan.  8i  1916.) 

(Syllaiut  by  the  Court.) 

Apfeai.  and  Ebbob  <3=)345-N0TicaD  of  Ap- 

FBAi^-TiifK  FOB  Sbbvino— Dismissal. 

A  judgment  was  rendered  April  17,  1814. 
A  motion  lor  new  trial  was  filed  in  time,  but 
was  not  decided  nntU  November  14,  1914.  0.  he 
notice  of  appeal,  served  November  19,  1914,  re- 
cited that  the  intervener  appealed  from  th« 
jodement  and  decision  of  this  court  entered 
ier^  about  April  17,  1914."  Meld,  that  such 
notice  was  too  late,  and  the  appeal  must  be  dis- 
missed for  want  of  jurisdiction. 

fEd-  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Di«.  ii  188G,  1896;  Dec  Dig.  «=» 


from    District    Court,    Shawnee 


345.] 

Appeal 
Coant7< 

Action  by  W.  H.  Tucker  against  Arthur 
Tn<*er,  wherein  Charles  S.  Eagle  Intervened. 
rrom  the  Judgment,  Intervener  appeals.  Ap- 
peal dismissed. 

Garrer  &  Garver,  of  Topeka,  for  appellant 
Hamilton  ft  Hamilton,  W.  B.  Atchison,  and 
W.  B.  Lowrance,  aU  of  Topeka,  for  appel- 
lee. 

WEST,  J.  TMs  appeal  involves  the  validi- 
ty of  a  chattel  mortgage,  a  question  ably 
briefed  and  presented,  but  the  pleasant  duty 
of  considering  and  determining  this  question 
is  obviated  by  the  somewhat  unpleasant  ob- 
ligation resting  upon  us  to  dismiss  the  ap- 
peaL  Ttie  Journal  entry  recites  tliat  the 
judgment  was  rendered  April  17,  1914.  A 
motion  for  new  trial  was  filed  within  three 
days,  but  was  not  passed  upon  until  Novem- 
ber 14,  1914.  November  19,  1914,  the  no- 
tice of  appeal  was  served  and  aside  from 
caption  and  signature  was  in  the  following 
language: 

"Notice  is  hereby  given  that  CHiarles  S.  Eagle 
appeals  to  the  Supreme  Court  from  the  judg- 
ment and  decision  of  thiti  court,  entered  herein 
about  April  17,  1914,  on  the  interplea  of  Charles 
8.  Eagle,  in  so  far  as  said  judgment  and  deci- 
sion holds  the  chattel  mortgage  of  said  Charles 
S.  Eagle  to  be  invalid." 

It  will  be  observed  that  this  notice  was 
served  more  than  seven  months  after  the 
date  of  the  rendition  of  the  Judgment.  When 
the  motion  for  a  new  trial  was  decided,  the 
time  for  appeal  from  the  original  judgment 
had  already  expired.  Hence  it  was  neces- 
sary in  order  to  present  a  matter  of  which 
we  would  have  jurisdiction  to  appeal  from 
the  order  denying  the  motion  for  a  new  trial. 
This  was  not  done.  The  notice  limited  the 
appeal  to  the  original  judgment,  or  to  such 
part  thereof  as  upheld  the  validity  of  t^e 
mortgage. 

It  is  urged  that  the  plalotifF  should  not  be 
heard  on  his  motion  or  suggestion  in  his  brief 
that  the  appeal  be  dismissed  for  the  reason 
that  he  should  have  called  attention  of  the 
court  to  the  matter  in  proper  time  and  by 


proper  motion  under  "rule  10,  but  the  statute 
leaves  this  court  without  jurisdiction  unless 
the  appeal  be  taken  within  six  months  from 
the  rendition  of  the  judgment  or  order  ap- 
pealed from.    Laws  1913,  c  241,  {  1. 

This  jurisdiction  Is  vested  by  statute  only, 
and  no  estoppel,  laches  or  Informality  of  a 
party  can  confer  it  Neither  does  faUure 
to  raise  the  question  relieve  us  of  the  duty 
to  decline,  even  of  our  own  motion,  the  ex- 
ercise of  jurisdiction  which  we  do  not  pos- 
sess. Cohen  v.  Trowbridge,  6  Kan.  *38S; 
Hodgden  v.  Com'rs,  10  Kan.  •638;  Toof  v. 
Cragun,  53  Kan.  139,  35  Pa&  1103 ;  Zlnkeisen 
V.  Levrts,  71  Kan.  837,  80  Paa  44,  83  Pac. 
28;  Kansas  City  v.  Dore,  76  B^an.  23,  88 
Pac.  539;  Hawkins  v.  Brown,  78  Kan.  284, 
SyL  1,  97  Pac  479;  Trader  v.  School  Dis- 
trict 86  Kan.  878,  122  Pac  896;  Nuhfer  v. 
Flanagan,  87  Kan.  420,  124  Pac  4ia 

The  appeal  is  dismissed.  All  the  Justices 
concurring. 

(97  Kan.  a) 

TANNER  V.  CHEROKEE  ft  PITTSBURG 

(X)AL  ft  MINING  00. 

(No.  19783.) 

(Supreme  Court  of  Kansas.    Jan.  8,  1916.) 

,    {SyUalnu  by  the  Court.) 

Mastsb  Airn  Ssbvant  <S=>278,  286— Inxdbt  to 
Sebvant  —  Nkougence  —  Pucadino  and 
Proof. 

A  demurrer  to  the  plaintifTs  evidence  was 
properly  sustained  on  the  ground  that  the  spe- 
cific negligence  charged  was  not  proved,  and  on 
the  further  ground  that  no  actionable  ncKllRence 
on  the  part  of  the  defendant  was  establiiihed. 

[Ed.  Note. — For  other  cases,  see  SlaBter  and 
Servant,  Cent  Dip.  §!  954,  956-958,  0fi0-9«9, 
971,  972.  977,  1001,  1006,  1008,  iOl  0-1015, 
1017-1033,  1036-1042,  1044,  1046-1050;  Dec 
Dig.  «=>278,  286.] 

Appeal  from  District  Court  Crawford 
County. 

Action  by  W.  E.  Tanner  against  the  Cher- 
okee ft  Pittsburg  Coal  ft  Mining  Company. 
From  a  judgment  for  defendant,  plaintiff  ap- 
peals.   Afllrmed. 

Ix  H.  Phillips,  of  Pittsburg,  for  appellant 
W.  R.  Smith,  of  T<^)eka,  and  B.  S.  Gaitskill 
and  D.  H.  Woolley,  both  of  Glrard,  for  ap- 
pellee. 

BtJRCH,  J.  The  action  was  one  for  dam- 
ages for  personal  injuries  sustained  through 
the  neglect  of  the  defendant  to  In.spect  and 
make  secure  the  traveling  ways  of  Its  coat 
mine.  A  demurrer  was  sustained  to  the 
plaintiff's  evidence,  and  he  appeals. 

The  proof  was  that  the  plaintiff,  who  was 
an  air  man,  wa^  injured  in  a  hauling  cross- 
cut which  bad  been  Closed  some  months  be- 
fore the  accident  The  crosscut  was  no  long- 
er used  and  could  not  be  used  as  a  traveling 
way.  The  only  occasion  any  one  had  to  use 
It  after  the  manner  of  a  traveling  way  was 

I'  to  st^  into  it  twice  a  month  to  inspect  the 
stopping,  and  the  place  was  perfectly  safe 
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for  that  purpose.  As  will  shortly  appear, 
when  the  plaintiff  was  injured  the  place  was 
no  more  a  traveling  way  or  in  use  as  a 
traveling  way  than  a  miner's  room  would 
have  been.  Consequently  the  n^Ugence 
charged  was  not  established. 

The  stopping  was  not  air  tight,  and  the 
plaintiff  was  directed  to  mal^e  it  so.  To  do 
this  it  was  necessary  to  build  a  wall  on  one 
side  of  the  defective  stopping  and  fill  the 
space  between  the  wall  and  the  defective 
st(^)ping  with  fine  dirt  Dirt  for  the  purpose 
was  taken  from  the  bottom  of  the  croesi-nt 
In  doing  this  the  plaintiff  dug  a  hole  about 
two  feet  deep  which  loosened  a  rock  which 
fell  and  injured  him.  The  plaintiff  and  his 
principal  witness,  his  brother,  who  was  as- 
sisting him  when  the  accident  occurred,  tes- 
tified that  digging  in  the  bottom  of  the  cross- 
cut loosened  the  rock  and  caused  it  to  fall. 
The  plaintiff  further  testified  that  digging  in 
the  ground  there  was  bound  to  be  dangerous, 
that  he  was  "leery"  all  the  time,  and  that  the 
more  he  dug  the  more  dangerous  he  made  the 
place:  The  case,  therefore,  is  one  in  which 
the  plaintiff  with  knowledge  of  the  condi- 
tions made  the  iHace  unsafe  by  the  very  re- 
pair work  he  was  doing.  The  duty  of  the 
employer  to  provide  a  reasonably  safe  place 
to  work  does  not  extend  to  such  situations. 

The  defendant  had  elected  not  to  be  gov- 
erned by  the  Workmen's  Compensation  Act, 
and  the  plaintiff  argues  that  the  defenses  of 
contributory  negligence  and  assumption  of 
risk  were  not  available.  The  defendant  does 
not  seek  to  avail  itself  of  those  defenses. 
The  defense  is  want  of  actionable  negligence. 
Want  of  actionable  negligence  appeared  from 
the  plaintiff's  proof,  and  the  demurrer  to  the 
evidence  was  properly  sustained. 

The  Judgment  of  the  district  court  is 
afBrmed.    All  the  Justices  concurring. 

(97  Kan,  88)  ^°"'™" 

FREEMAN  v.  PETER  et  al,    (No.  19824.)* 
(Supreme  Court  of  Kansas.    Jan.  8,  Idlft.) 

(SvOahut  by  the  Court.) 

EsTOPPEi.  €=>78— Claim  fob  iNHEarTAKCE. 

The  heirs  of  a  deceased  person  are  estopped 
from  claiming  any  part  of  the  estate  by  inheri- 
tance where  by  their  condact  they  have  induced 
the  widow,  to  whom  all  the  property  was  devis- 
ed, not  to  probate  the  will,  and  the  will  is  not 
probated  for  more  than  three  years  after  the 
death  of  the  testator,  although  in  the  power  and 
control  of  the  devisee  during  all  that  time. 

[EJd.  Note. — For  other  cases,  see  Estoppel, 
Cent  Dig.   S§  204-210;    Dec  Dig.  <&=>78.] 

Appeal  from  District  Court,  Wyandotte 
County. 

Action  by  Evert  B.  Freeman  against  Jo- 
hanette  Peter  and  others.  -From  Judgment 
for  defendants,  plaintiff  appeals.    Aflirmed. 

W.  H.  McCamish,  of  Kansas  City,  for  ap- 
pellant John  D.  Myers,  of  E^ansas  City, 
Mo.,  for  appellees. 


MARSHALL,  J.  Reinhardt  Peter  died  in 
1904,  leaving  a  widow,  Johanette  Peter, 
three  daughters,  Bertha,  Lucy,  and  Carrie, 
and  a  son,  Herman.  The  daughters  were  all 
married.  Carrie,  who  afterwards  died,  left 
as  her  heirs  her  husband,  the  plaintiff,  and 
two  daughters,  Nellie  and  Eva.  Upon  re- 
turning from  the  funeral  of  Reinhardt  Peter, 
Johanette  produced  the  will  before  the  as- 
sembled children,  and  informed  them  the 
father  had  told  her  before  his  death  that  he 
had  left  all  the  property  to  her;  that  if 
they  were  not  satisfied  and  did  not  want  to 
take  her  word  for  it,  the  will  should  be  open- 
ed and  they  could  see  for  themselves.  To- 
this  the  children  said  they  were  satisfied, 
and  told  her  it  was  all  right,  and  not  to  file 
the  will  on  account  of  the  expense.  The 
plaintiff  was  present  and  said  he  was  satis- 
fled  to  leave  it  that  way.  From  that  time 
the  will  remained  in  the  Peter  home  in  the 
possession  of  Johanette  Peter  until  Septtai- 
ber  15,  1913,  when  it  was  probated.  There- 
was  no  exception  taken  to  the  order  of  the 
probate  court;  no  appeal  was  taken,  and  no 
contest  of  the  will  has  been  instituted  in  the 
district  court  The  will  was  always  in  the 
house,  and  any.  one  interested  could  get  it 
if  they  wanted  it  All  the  estate  of  the  testa- 
tor, consisting  of  about  43  acres  of  land  in 
Wyandotte  county,  Kan.,  was  devised  to 
Johanette  Peter  in  fee  simple.  She  has  oc- 
cupied the  land,  collected  the  rents,  and  paid 
the  taxes  thereon  continuously  since  the 
death  of  her  husband.  The  plaintiff,  as  heir 
of  his  wife,  Carrie,  dalmed  an  undivided  ooe- 
slxteenth  interest  in  the  land,  and  brought 
this  action  to  recover  the  same.  On  the  trial 
the  court  rendered  Judgment  for  the  defend- 
ants.   The  plaintiff  appeals. 

The  plaintiff  contends  that  because  the  will 
was  not  offered  for  probate  within  three 
years  after  the  death  of  the  testator,  the  dev- 
isee Johanette  Peter  received  nothing  un- 
der the  will,  and  that  the  land  descended  to 
the  heirs  of  Reinhardt  Peter.  This  would 
be  correct  but  for  the  conduct  of  the  heirs. 
They  with  the  plaintiff  led  defendant  Johan- 
ette Peter  to  believe  that  it  was  not  neces- 
sary to  do  anything  with  the  will.  She  re- 
lied on  their  statements  and  acted  on  them. 
The  plaintiff  seeks  to  take  advantage  of  the 
failure  to  have  the  will  probated  in  proper 
time  He,  personally  and  as  heir  of  his 
deceased  wife,  is  estopped  from  so  doing. 
The  conversation  between  the  widow,  the 
plaintiff,  and  the  children  of  the  testator 
partakes  somewhat  of  the  nature  of  a  famUy 
settlement  of  the  rights  of  the  heirs  in 
the  property  left  by  Reinhardt  Peter,  and 
under  the  circumstances  surrounding  this 
case  that  settlement  should  not  be  disturbed. 

The  Judgment  is  affirmed.  AU  the  Justices 
concurring. 
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W  Kan.  7S) 

STATU  SAV.  BANK  OF  lOLA  ▼.  MICHAEL 

et  aL     (No.  1982a) 

(Snpreme  Court  of  E^nsas.    Jan.  8,  1916.) 

(8yllabu»  bv  the  Court.) 
New  Tbial  «=»39— Oeounds— Dirkctbd  Vbi»- 

DICT. 

A  new  trial  ia  properly  panted  when  the 
court,  diaregarding  pleaded  defenses  sustained 
by  evidence,  has  instructed  a  verdict  for  the 
plaintiff. 

[Ed.  Note. — For  other  cases,  see  New  Trial, 
Cent  Dig.  SS  B7-61;  Dec  Dig.  <S?=»39.] 

Appeal  from  District  Court,  Allen  County. 

Action  by  the  State  Savings  Bank  of  Ida 
against  Charles  Michael  and  others.  From 
Judgment  for  defendants,  plaintiff  appeals. 
Affirmed. 

Apt  ti  Apt,  of  Ida,  for  appellant  Baxter 
D.  McClaln,  of  loia,  and  J.  T.  Cooper,  of 
Fredonla,  for  appellees. 

BURCH,  J.  The'acUcvi  was  one  to  recov- 
er on  a  promissory  note.  The  court  Instruct- 
ed the  Jury  to  return  a  verdict  for  the  plain- 
tiff. Afterwards  the  court  granted  a  new 
trlaL   The  plaintiff  appeals. 

Michael,  Fowler,  and  Farmer  gave  their 
note  to  the  plaintiff  and  secured  It  by  a  chat- 
tel mortgage  on  property  contained  in  a 
laundry.  They  sold  the  laundry  to  Brunner, 
who  assumed  and  agreed  to  pay  the  chattel 
mortgage  debt  Afterwards  Brunner  gave 
possession  to  the  plaintiff,  who  sold  and  bid 
In  the  property.  There  was  evidence  that 
the  property  was  more  than  sufficient  to  pay 
the  plaintiff's  lien.  Only  a  small  sum  was 
credited  on  the  note  as  the  net  proceeds  of 
the  sale.  The  plaintiff  then  sued  the  makers 
of  the  note.  Their  answer  contained  two 
defenses  upon  which  evidence  was  Intro- 
duced, but  which  the  court  Ignored  when  di- 
recting a  verdict  One  defense  was  that  the 
plaintiff  agreed  with  Brunner  to  take  the 
property  covered  by  the  chattel  mortgage  In 
full  satisfaction  of  the  debt.  The  other  de- 
fense was  that  the  sale  was  so  conducted  as 
to  amount  to  a  conversion  of  the  property  so 
that  the  plaintiff  should  be  charged  with  its 
full  value.  Both  defenses  were  clearly  avail- 
able to  the  defendants,  there  was  evidence  to 
sustain  each  one,  the  court  erred  In  not  sub- 
mitting them  to  the  Jury,  and  the  new  trial 
was  properly  awarded. 

The  Judgment  of  the  district  court  Is  af- 
firmed.   All  the  Justices  concurring. 

(97  Kan.  46) 
CHRISTIAN  V.  UNION  TRACTION  CO.* 

(No.  19796.) 
(Supreme  Court  of  Kansas.    Jan.  8,  1916.) 

(Syttahiu  hv  the  Court.) 
1.  Affeal   and   Ebbob  ®=>1003— Tbial   $=» 

143— DiBECTIOir    OF   Vebdict  —  CoNrLIOTlNO 

Evidence. 

Rules  followed  that  a  verdict  supported  and 
approved  mast  stand,  and  that  when  the  evi- 


dence is  conflicting,  a  refusal  to  direct  a  verdict 
is  not  error. 

[Ed.  Note. — For  other  coses,  see  Appeal  and 
Error,  Cent  Dig.  {§  3938-3943 ;  Dec.  Dig.  ®=> 
1003 ;  Trial,  Cent  Dig.  {§  342,  843 ;  Dec.  Dig. 
■S=>143.] 

2.  Appkai.  and  Ebbob  «=9l067  —  Habmless 

Ebbob— Instbuctions. 

One  allegation  of  negligence  on  which  some 
evidence  waa  introduced  was  ignored  in  the  in- 
structions given ;  the  Jury  being  charged  that 
to  recover,  the  plaintia  must  sustain  the  other 
allegation.  Bela  that,  under  these  circumstanc- 
es, it  was  not  material  error  to  refuse  instruc- 
tions requested  by  the  defendant  on  the  allega- 
tions thus  ignored. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  S  4229;  Dec.  Dig.  «S=>1067; 
Trial,  Cent  Dig.  f  475.] 

8.  Appeal  and  Ebbob  <S=>1062  —  Habhless 
Ebbob^Refubai.  to  Submit  Speciai.  Ques- 
tions. 

The  refusal  to  submit  two  of  ten  special 
questions  requested  by  a  party  is  not  materially 
prejudicial  when  substantial  repetitions  and 
when  the  answers  to  those  submitted  clearly  in- 
dicate that  answers  to  those  refused  would  not 
have  benefited  the  party  complaining. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  ti  4212-4218;  Dec.  Dig.  «=» 
1062.] 

4.  Cabbiebs  ®=>333  —  Injubt  to  Street  Cab 

PASSENOEB— CONTBIBUTOBT  NESLiaENCE. 

It  waa  not  necessarily  negligent  for  the 
plaintiff  to  attempt  to  alight  from  the  car  a 
short  distance  from  tlie  usual  stopping  place  if 
she  believed  it  had  come  to  a  stop  in  response 
to  her  signal  or  request 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  H  1385.  1386. 1388-1387;  Dec.  Dig. 
<S=»333.] 

6.  Appeal  and  Ebbob  «=>1006  —  Special 
Finding — Conflicting  Evidence. 

A  special  finding,  although  against  much  of 
the  evidence,  if  supported  by  some  competent 
evidence,  not  attempted  to  be  set  aside  by  motion 
of  the  complaining  party,  and  approved  by  the 
trial  court  on  overruling  a  motion  for  new  trial 
involving  such  finding,  will  not  be  disturbed  by 
this  court 

[Ed.  Note.^— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  Si  3860-3876,  3948-3950; 
Dec.  Dig.  «=»1005.] 

Appeal  from  District  Court  Montgomery 
(Jounty. 

Action  by  May  W.  Christian  against  the 
Union  Traction  Company.  From  a  Judgment 
for  plaintiff,  defendant  appeals.    Affirmed. 

John  J.  Jones,  of'Chanute,  W.  E.  Zlegler, 
of  CoffeyvUle,  and  Chester  Stevens,  of  Inde- 
pendence, for  appellant  Thomas  B.  Wag- 
staff,  of  Independence,  for  appellee. 

WEST,  J.  This  is  an  appeal  from  a  Judg- 
ment for  damages  recovered  by  the  plaintiff 
for  injuries  sustained  by  being  thrown  from 
one  of  the  defendant's  street  cars.  It  was 
alleged  that  the  car  gradually  came  to  a  stop 
at  or  near  the  west  curb  line  of  Eleventh 
street,  and  that  as  the  plaintiff  attempted  to 
descend  the  steps  when  the  car  bad  become 
stationary  the  car,  without  warning,  sud- 
denly started,  throwing  her  to  the  pavement 
and  injuring  her.  It  was  contended  by  the 
defendant  that  the  plaintiff  negligently  at- 
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tempted  to  alight  wUle  the  car  was  in  mo- 
tion, and  thns  by  her  own  fault  received 
whatever  Injurj  she  suffered.  There  was 
competent  evidence  to  support  both  theories. 
The  Jury  returned  a  general  verdict  in  favor 
of  the  plaintiff. 

[1]  The  first  assignment  of  error,  the  re- 
fusal to  direct  a  verdict  for  the  defendant,  la, 
in  face  of  the  conflicting  evidence,  without 
merit 

Certain  complaints  touching  the  giving  and 
refusing  of  Instructions  are  made,  but  a  care- 
ful examination  of  the  entire  matter  leads 
to  the  conclusion  that  the  Jury  were  properly 
charged. 

[2]  There  was  an  allegation  that  the  con- 
ductor negligently  failed  to  assist  the 'plain- 
tiff to  alight,  but  not  only  was  this  feature 
of  the  case  ignored  in  the  instructions  and 
bnt  little  attention  paid  to  it  in  the  evidence, 
but  the  counsel  for  appellant  in  their  brief 
say  that  therp  is  but  one  question  Involved — 
the  negligence  in  starting  the  car  and  the  al- 
leged contributory  negligence  of  the  plaintiff 
in  attempting  to  alight  while  the  car  was  in 
motion.  Hence  the  refusal  of  certain  In- 
structions aa  to  the  duty  of  a  conductor  to 
help  passengers  to  alight  becomes  immaterial. 

[3,4]  The  defendant  submitted  ten  ques- 
tions, seven  of  which  were  answered  and 
three  of  which  were  stricken  out  by  the 
court.  The  seven  had  reference  to  the  usual 
stopping  place  of  the  cars,  to  the  slowing  up 
of  one  on  which  the  plaintiff  was  riding,  to 
the  nonacddental  nature  of  plaintiff's  fall 
and  the  place  where  It  occurred.  In  answer 
to  question  10,  the  jury  found  that  the  plain- 
tiff f^  from  the  car  about  23  feet  east  of  the 
usual  and  customary  stopping  place  at  Elev- 
enth street  Question  6,  refused,  was  sub- 
stantially covered  by  this. 

Question-  5  and  the  answer  were : 

"Do  yon  find  from  the  testimony  that  the  car 
was  slowing  op  for  the  Eleventh  street  stop 
when  the  plaintiff  stepped  or  fell  off  the  car? 
Answer:    It  slowed  np  and  stopped." 

Questions  3  and  4  were  v^hetber,  when  the 
plaintiff  fell  from  the  car,  it  was  moving 
about  2  mUea  an  hour,  and.  If  not,  at  what 


speed  was  It  moving  when  she  attempted  to 
alight  While  these  questions  were  of  them- 
selves proper,  and  should  have  been  given, 
the  answer  to  question  6  was  so  neatly  an 
essential  answer  to  all  three  that  no  prejudi- 
cial error  appears  to  have  resulted  from  the 
rejection. 

Counsel  severely  crltidze  the  answer  to 
question  2  that  the  plaintiff  did  not  know 
that  the  usual  and  customary  place  of  stop- 
ping was  opposite  the  sidewalk  on  the  west 
side  of  Eleventh  street,  and  assert  that  It  is 
directly  contradictory  to  the  testimony  of  the 
plaintiff  herself  that  she  knew  the  usual 
stopping  place  was  "at  a  point  where  the 
rear  steps  of  the  car  would  be  practically 
opposite  the  sidewalk."  It  seems  to  have 
been  generally  understood  that  the  rule  was 
to  stop  on  the  farther  side  of  the  street,  and 
this  the  plaintiff,  in  effect,  admitted,  but  had 
the  question  been  answered  the  other  way, 
and  had  the  plaintiff,  in  fact,  known  that  the 
usual  and  customary  place  for  stopping  was 
opposite  the  sidewalk  <m  the  west  side  of 
Eleventh  street,  soch  knowledge  would  not 
have  precluded  her  from  attempting  to  alight 
when  she  thought  the  car.  In  obedience  to  her 
signal  or  request,  had  come  to  a  stop,  al- 
though a  few  feet  this  side  of  the  usual  stop- 
ping place. 

[6]  It  is  contended  that  the  finding  that 
the  car  slowed  up  and  stopped  Is  against  the 
overwhelming  weight  of  the  evidence,  but 
there  was  some  competent  evidence  to  sap- 
port  such  finding,  there  was  no  motion  to  set 
it  aside,  and  it  was  approved  by  the  trial 
court,  and  we  cannot  disturb  It 

Some  complaint  is  made  that  excessive 
damages  were  allowed,  but  an  examination 
of  the  record  discloses  nothing  requiring  re- 
versal or  modification  on  that  ground.  The 
plaintiff  was  injured.  Somebody  was  care- 
less. The  Jury  and  the  trial  court  have,  from 
competent  evidence,  concluded  that  it  was 
the  defendant  No  error  materially  preju- 
dicial appears  and  this  conclnslon  must  stand. 

The  judgment  is  affirmed.  AH  the  Justices 
concurring. 
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(97  Kan.  82) 

BRIOB  T.  HAWK.    (No.  19836.)  • 
(Supreme  Court  of  Kanaaa.    Jan.  8,  1918.) 

(ByUabut  by  the  Court.) 

1.  Bnxs  AND  NoTSS  «=9625— HoLDEB  iir  Dux 
Cotrasis— SumciiNCY  of  Evidkrce. 

Where  a  firm  of  real  estate  dealers  received 
a  promiasory  note  aa  their  commiwrion  for  senr- 
ices  in  negotiating  a  land  trade,  and  the  maker 
became  dissatisfied  with  the  trade,  and  the  real 
estate  dealers  and  their  attorney  held  a  con- 
ference with  the  attorney  for  the  maker  to  con- 
sider a  cancellation  of  the  contract  and  the  sur- 
render of  the  note,  and  the  maker's  ittomey 
apprised  them  of  the  defenses  to  the  enforce- 
ment of  the  contract,  among  which  were  want  of 
consideration  and  irand  on  the  part  of  the 
payees,  the  question  whether  the  attorney  for 
the  payees,  who  afterwards  acquired  the  note 
before  maturity,  was  a  holder  in  due  course  and 
without  notice  of  its  infirmities,  was  properly 
submitted  to  the  Jur^,  and  a  general  verdict  and 
judgment  against  hun  will  be  sustained. 

[Eld.  Note.— For  other  cases,  see  Bills  and 
Notca,  Cent.  Dig.  U  1832-1839;  Dee.  Dig.  «s» 
525.] 

2.  Etidbkoi  «s»471— Rbspokexb  to  LzADma 
QcxsnoNS— CoNCu;siONS  or  Law. 

The  affirmative  responses  of  a  witness  to 
two  conclusions  of  law  couched  in  the  form  of 
leading  questions  examined,  and  \M  to  have 
been  properly  stricken  from  the  record. 

[Ed.  Note.— For  other  cases,  see  Evidence. 
Cent.  Dig.  U  2149-2185;    Dec.  Dig.  «=>471.] 

Appeal  from  District  Coart,  Fbmey  County. 

Action  by  Harry  Brlce  against  Emma 
Hawk.  From  Judgment  for  defendant,  plain- 
tiff appeals.    Affirmed. 

O.  M.  Wllllama,  of  Hntchlnson,  Harry 
Brice,  of  Cimarron,  H.  O.  Trinkle,  of  Garden 
City,  and  L.  A.  Madison,  of  Dodge  City,  for 
appellant.  W.  B.  Covert,  Edgar  Foster,  and 
Hosklnson  te  Hoskinson,  all  of  Garden  City, 
tor  amtellee. 

DAWSON,  J.  Some  time  in  1912,  Gen- 
der and  McDonald,  a  real,  estate  firm  In  Cim- 
arron, arranged  a  real  estate  deal  between 
Benewell  Cllne  and  Emma  Hawk  and  ber 
busband.  For  this  service,  Emma  Hawk,  the 
appellee,  gave  Gonder  and  McDonald  her 
pnmdSBOiy  note  for  $1,280,  dated  Angnst  7, 
1912,  and  due  October  1,  1912.  Not  long 
afterwards,  Emma  Hawk  became  dissatlBfied 
with  the  deal  and  employed  a  Garden  City 
lawyer  to  protect  ber  Interests.  About  Sep- 
tember 7,  1912,  the  appellant,  Harry  Brice, 
a  lawyer  and  abstractor  of  Cimarron,  called 
on  Mrs.  Hawk's  lawyer  In  Garden  City,  on 
behalf  of  Gonder  and  McDonald,  seeking  to 
effect  a  settlement  of  the  trouble  about  the 
land  deal  between  Hawk  and  Cllne.  Gonder 
and  McDonald  were  also  present  at  the  con- 
ference. There  was  some  discussion  of  a 
settlement  whereby  the  note  and  land  con- 
tract should  be  canceled.  Mrs.  Hawk's  at- 
torney contended  that  they  could  not  enforce 
the  contract;  that  Mrs.  Hawk  "had  been 
taken  advantage  of,  and  on  account  of  her 
age  and  Inexperience  In  such  matters  and 


the  condition  of  Mrs.  Hawk's  health  as  well 
as  her  mind." 

Mrs.  Hawk's  attorney  testified: 

"There  was  nothing  said  as  to  the  enforce- 
ment or  the  collection  of  the  note  for  the  same 
reason  We  discussed  both  the  note  and  the 
contract,  tSe  discussion  was  vrith  reference  to 
a  settlement  by  the  delivery  of  the  note  and 
the  cancellation  of  this  contract.  Of  course,  I 
couldn't  say  at  that  time  that  there  was  any 
defense  to  the  note  outside  of  what  would  be 
the  contract,  because  that  is  the  first  time  I 
knew  there  was  a  note.  I  first  beard  of  the 
note  from  Mr.  Brice.  I  heard  his  testimony  ia 
which  he  said  that  I  stated  at  that  time  that 
I  did  not  know  anything  about  the  note,  and 
that  I  said  if  she  had  given  a  note  she  would 
probably  iwve  to  i^ay  it.  My  theory  was  that 
the  payment  of  this  note  was  by  way  of  com- 
promise to  secure  the  cancellation  of  that  eon- 
tract" 

Xhe  appellant's  testimony.  In  part,  reads: 

"Well,  all  that  was  said  about  the  note,  Mr. 
Hoekinson  didn't  know  there  was  a  note  given 
at  that  time,  and  he  said  the  contract  could  be 
set  aside,  but  he  didn't  know  about  the  note,  and 
I  said  'What  are  you  going  to  do  about  this 
note  given  by  Mrs.  Hawkr  and  be  said,  'Of 
course,  if  there  is  a  note,  they  will  have  to 
payE'" 

No  settlement  was  effected.  A  lawsuit 
followed  between  Benewell  Cllne  and  Emma 
Hawk  over  the  land  contract,  In  which  the  ap- 
pellant, Harry  Brice,  was  attorney  for  CUne. 
About  two  weeks  after  the  conference  In 
Garden  City,  between  Mrs.  Hawk's  attorney 
and  Gonder,  McDonald,  aitd  Brice,  the  note 
was  Indorsed  by  the  payees  to  Brice,  and  he 
brought  this  action  on  It  The  record  shows 
that  Mrs.  Hawk  prevailed  In  the  action 
brought  by  Cllne,  and  Brice,  as  his  attorney ; 
but  whether  that  suit  was  commenced  or 
whether  Brice  had  been  employed  by  Cllne 
to  prepare  and  file  that  suit  before  Brloe  ac- 
quired the  note  from  Gonder.and  McDonald 
is  not  shown. 

Among  the  several  defenses  to  the  note 
were  want  of  consideration,  fraud  on  the 
part  of  the  payees,  and  plaintiff's  notice  of 
the  note's  infirmities  before  he  acquired  It 

The  appellant  testified  that  the  note  was 
transferred  to  him  In  oonslderatlcn  of  serv- 
ices as  a  lawyer  and  also  for  an  equity  In 
a  quarter  section  of  land.  Then  he  testi- 
fied: 

"Q.  And  yon  bought  this  note  for  a  valuable 
consideration,  before  maturity?  A.  Tes,  dr. 
Q.  And  without  knowledge  of  any  defense 
against  It?  A.  Yes,  sir.  Whereupon  the  de- 
fendant moved  the  court  to  strike  from  tike  rec- 
ord that  part  of  the  testimony  of  the  witness  In 
regard  to  buying  this  note  n>r  a  valuable  con- 
sideration, same  being  a  question  of  law.  Mo- 
tion sustained,  and  that  part  of  testimony  strick- 
en out  and  withdrawn  from  the  consideration  of 
the  jury,  by  the  court  To  which  ruling  of  the 
court,  the  plaintUF,  at  the  time,  duly  excepted." 

The  Jury  returned  a  general  verdict  for 
the  defendant,  and  this  appeal  seeks  a  review 
of  the  ruling  of  the  district  court  recited 
above. 

[1,  '21  The  time  when  the  note  was  acquir- 
ed by  Brice,  the  consideration,  the  facts  per- 
tinent to  show  the  good  faith  of  Brice,  his 
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knowledge  of  the  CUne-Hawk  land  trade  for 
which  the  note  was  given  to  his  clients,  his 
employment  and  efforts  to  settle  the  contro- 
versy about  the  land  trade — every  pertinent 
fa:ct  necessary  to  determine  the  question  of 
notice  to  plaintiff  was  in  evidence.  The  two 
questions  which  brought  the  affirmative  re- 
sponses from  the  witness  added  no  additional 
facts  to  what  had  been  already  developed. 
They  were  objectionable  as  merely  calling  for 
the  affirmative  assent  of  the  witness  to  mere 
conclnsions  coached  in  the  form  of  leading 
questions  by  plaintiff's  counsel. 

No  question  is  raised  touching  the  suffl 
ciency  of  defendant's  proof  to  show  want  of 
consideration  on  the  part  of  Gonder  and  Mo- 
Donald,  80  that  phase  of  the  case  need  not 
be  reviewed. 

It  is  urged  that  appellant  relied  upon  the 
statement  of  Mrs.  Hawk's  counsel:  "If  she 
has  given  a  note,  she  will  have  to  pay  it" 
Mrs.  Hawk's  attorney  heard  of  the  note  for 
the  first  time  in  that  conversation,  and  his 
answer  was  based  upon  the  theory,  as  he 
testified,  "that  the  payment  of  the  note  was 
by  way  of  compromise  to  secure  the  cancel- 
lation of  the  contract"  The  facts  were  sub- 
mitted to  the  Jury  under  careful  and  appro- 
priate instructions  to  which  no  exceptions 
were  tak^n,  and  the  result  cannot  be  dis- 
turbed. 

The  Judgment  is  affirmed.  All  the  Justices 
concurring. 

(97  Kan.  87)  ■=«—=■ 

WILLIAM     SMALL     MEMORIAL     HOME 

FOB  AGED  WOMEN  v.  COLLINS' 

ESTATE.    (No.  19841.) 

(Supreme  C!oart  of  Kansas.    Jan.  8,  1916.) 

(ByUabtu  btf  the  Court.) 

EXXCUTOBS    AND    Ad1(IIUBTBAT0B8    «s>314    — 

PAxinnr  of  Bequest— Fikdinos  or  Fact— 

Intent  of  Testatob. 

Findincs  of  fact  examined,  and  held  to  sua- 
tain   the  judgment   rendered. 

[Ed.  Note.— For  other  cases,  see  Bxecntors 
and  Administrators,  Cent  Dig.  11  1274-1297: 
Dec.  Dig.  «s>314.] 

Appeal  from  District  Ciourt,  Anderson 
County. 

Action  by  the  William  Small  Memorial 
Home  for  Aged  Women  against  the  estate  of 
T.  J.  Collins.  From  Judgment  for  defendant, 
plaintiff  appeals.    Affirmed. 

CboB.  W.  Garrison  and  Manford  Schoon- 
over,  both  of  Oamett,  and  W.  W.  Hooper,  of 
Leavenworth,  for  appellant  Noah  U  Bow- 
man, of  Gamett,  for  appellee. 

BURCH,  J.  The  will  of  T.  J.  CJolUns,  de- 
ceased, contained  the  following  bequest: 

"Eleventh.  I  give,  devise,  and  bequeath  to  the 
Old  Ladies'  Home  of  Leavenworth,  Kansas,  the 
sum  of  eight  thousand  ($8,000.00)  dollars." 

Claiming  to  be  the  beneficiary  intended,  the 
plaintiff  made  application  to  the  probate  court 
for  an  order  for  payment  of  the  amount  of  the 


bequest  to  the  plaintiff.  The  application  was 
denied,  and  the  plaintiff  appealed  to  the  dis- 
trict court  After  a  trial  the  district  court 
sustained  the  action  of  the  probate  court, 
and  the  plaintiff  appeals. 

The  district  court  made  very  full  findings 
of  fact    The  last  finding  reads  as  follows: 

"From  the  evidence  I  find  as  a  &ct  that  hj 
the  eleventh  paragraph  of  said  will  Mr.  T.  J. 
Collins  did  not  intend  to  give  to  the  WilUan 
Small  Memorial  Home  &»:  Aged  Women  at 
Leavenworth,  Kan.,  $8,000,  or  any  other  sum." 

It  Is  argued  that  this  finding  is  merely  a 
conclusion  of  fact  derived  from  specific  facts 
previously  found.  The  finding  is  a  finding  of 
the  ultimate  fact  in  issue,  the  intention  of 
the  testator.  Conceding  that  the  validity  of 
the  finding  mi^t  be  affected  by  other  find- 
ings, there  Is  none  whldi  is  inconsistent 
with  it  The  plaintiff  argues  that  the  will 
must  be  interpreted  to  prevent  intestacy  It 
possible,  and  then  argues  from  other  provi- 
sions of  the  will  and  the  facts  and  circum- 
stances stated  in  the  findings  that  the  plain- 
tiff sufficiently  Identified  itself  as  the  bene- 
ficiary named  In  the  wilL  No  useful  pur- 
pose would  be  subserved  by  debatins  the 
facts  with  the  plaintiff. 

This  court  is  satisfied  with  the  conclusion 
reached  by  the  district  court,  and  its  Judg- 
ment is  affirmed.   All  the  Justices  concarring. 

(97  Kan.  US) 
VAN  HORN  V.  WETTERHOLD. 
(No.  19862.) 
(Supreme  Court  of   Kansas.     Jan.   8,   1916.) 

(ByUdbui  by  the  Court.) 

BaoKEBS  «s>54,  6S  —  RioBi  to  -  (}oiaa88iON 

—Pebtobuamck— Fraud. 

One  who  as  agent  undertakes  to  procure 
for  a  landowner  a  contract  with  anotner  for 
the  exchange  of  certain  properties  cannot  recov- 
er his  commission  when  the  person  he  prodncei 
is  not  aUe,  ready,  and  willing  to  perform,  and 
when  it  abo  appears  that  such  contract  was 
fraudulently  altered  by  such  agent 

[Ed.  Note. — For  other  cases,  see  Brokers,  Cent 
Dig.  f{  48-«0,  75-81;    Dec.  Dig.  «=>54,  65.] 

Appeal  from  District  Court,  Sedgwick 
County. 

Action  by  W.  L.  Van  Horn  against  Gteorge 
WetterholdL  From  Judgment  for  defendant, 
plaintiff  appeals.    Affirmed. 

Fred  K.  Hammers,  of  Wichita,  tot  appe- 
lant P.  D.  Gardiner,  of  Wicbltai,  for  aintel- 
lee. 

WEST,  J.  The  plaintiff  sued  to  recover  a 
commission  for  procuring  a  contract  of  ex>- 
Change  between  the  defendant  and  O.  A. 
Rucker  for  certain  real  prcqpertles.  He  aver- 
red that  under  the  contract  Rucker  was  to 
convey  a  certain  tract  of  land  free  and  clear 
of  all  incumbrances,  except  a  mortgage  of 
$6,000,  all  water  rights  to  be  paid  and  all  tax- 
es up  to  date. 

The  defendant  answered  that  G.  A.  Rucker 
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was  not  able  to  carry  out  the  terms  of  tbe 
contract,  and  charged  fraud  In  its  procure- 
ment and  alteration.  The  testimony  showed 
that  the  land  In  question  bad  been  sold  at 
foreclosure,  and  the  only  conveyances  offered 
to  the  defendant  consisted  of  a  general  war- 
ranty deed  from  tbe  fee  owner  to  Glen  A. 
Rucker  conveying  tbe  land  subject  to  a  mort- 
gage of  $7,063,  with  interest  thereon  from 
October  2,  1911,  back  taxes  $207.63,  and  wa- 
ter tax  $298.07,  and  a  general  warranty  deed 
from  Glen  A.  Rucker  to  tbe  defendant  con- 
veying the  land  subject  to  an  incumbrance 
of  $6,000,  wlilch,  by  tbe  terms  of  tbe  deed, 
tbe  grantee  was  to  assume  and  agree  to  pay. 
It  appeared  that  tbe  Incumbrances  above  the 
$6,000  could  not  be  taken  care  of  until  Rucker 
procured  tbe  money  for  that  purpose,  and 
that  be  desired  to  use  the  property  to  be  con- 
veyed by  the  defendant  as  a  basis  for  a  loan 
to  raise  such  money. 

The  Jury  found  for  the  defendant  general- 
ly, and  also  in  answer  to  special  questions 
that  the  defendant  did  not  agree  to  pay  tbe 
plalntlfT  for  procuring  the  contract,  that  the 
contract  had  by  the  plaintiff  been  materially 
altered  since  its  execution  by  changing  a 
name  and  inserting  approval,  and  that  O.  A. 
Rucker  was  not  ready,  willing,  and  able  to 
carry  out  his  part  of  the  agreement  for  the 
exchange  of  properties.  Findings  were  made 
in  relation  to  other  matters  which  need  not 
be  considered. 

Various  questions  are  argued,  but  the  find- 
ings referred  to,  sufficiently  supported  by  the 
evidence,  preclude  recovery  by  tbe  plaintiff. 

Tbe  Judgment  is  affirmed.  All  tbe  Justices 
concorring. 

KELLER  V.  STATE  (two  cases). 
(Nob.  A-2472,  A-2473.) 

(Criminal  Court  of  Appeals  of  Oklahoma. 
March  U.  1916.) 

Appeals  from  County  Court,  Coal  County; 
P.  E.  Wllbelm,  Judge. 

M.  E.  Keller  was  convicted  of  violations  of 
the  prohibition  law  in  two  cases,  and  ap- 
peals.   Appeals  dismissed. 

Trice  &  Moore,  of  Coalgate,  for  plaintiff  in 
error.  R.  McMillan,  Asst  Atty.  Gen.,  for  the 
State. 

PER  CURIAM.  M.  ^,  Keller,  plaintUT  In 
error,  was  tried  and  convicted  in  tbe  county 
court  of  Coal  county  on  two  separate  in- 
formations, each  charging  tbe  unlawful  sale 
of  intoxicating  Uqnor.  In  case  No.  A-2472, 
be  was  sentenced  to  be  confined  in  tbe  coun- 
ty Jail  for  30  days  and  to  pay  a  fine  of  $50. 
In  case  No.  A-2473,  be  was  sentenced  to  be 
confined  in  the  county  Jail  for  30  days  and 


to  pay  a  fine  of  $100.  From  tbe  Judgments, 
appeals  were  taken. 

No  brief  had  been  filed  in  either  case,  and 
no  appearance  made  on  behalf  of  the  plain- 
tiff in  error,  when  the  cases  were  called  for 
final  submission.  Tbe  Attorney  (General  has 
filed  motions  to  dismiss  the  api)eals,  on  tbe 
ground  that  tbe  same  have  been  abandoned. 

The  motions  to  dismiss  tbe  appeals  are  ap- 
parently well  taken.  The  appeals  herein  are 
therefore  dismissed,  and  the  causes  remanded 
to  the  county  court  of  Coal  county,  with  di- 
rections to  cause  its  Judgments  therein  to 
be  carried  into  execution. 

Mandates  forthwith. 


LINDSBY  et  aL  T.  GOODMAN.     (No.  6091.) 
(Supreme  Court  of  Oklahoma.    Feb.  8,  1016.) 

Commissioners'  Opinion,  Division  No.  4. 
Error  from  Superior  Court,  Tulsa  County; 
M.  A.  Breckenridge,  Judge. 

Action  between  L.  W.  Llndsey  and  another 
and  Elizabeth  Goodman,  administrator  of 
the  estate  of  Charles  D.  Goodman,  deceased. 
Fiom  tbe  Judgment,  the  parties  first  men- 
tioned bring  error.  Motion  to  dismiss  over- 
ruled, and  time  allowed  to  prepare  and  file 
briefs. 

Chas.  L.  Fildes,  of  Tulsa,  for  plaintiffs  in 
error.  John  Y.  Murry,  Jr.,  of  Tulsa,  for  de- 
fendant in  error. 

WATTS,  C.  It  is  hereby  recommended 
that  the  motion  of  defendant  In  error  to  dis- 
miss the  appeal  be  overruled,  and  defendant 
in  error  allowed  SO  days  in  which  to  prepare 
and  file  briefs  in  this  court 

PER  CURIAM.    Adopted  in  whole. 


EMPORIA  FEEDING  &  ELEVATOR  CO.  v. 
MANBY.  (No.  8724.) 

(Supreme  Court  of  Colorado.     Feb.  7,  1916.) 

Department  3.  Error  to  District  Court, 
City  and  County  of  Denver ;  Charles  C.  But- 
ler, Judge. 

Action  between  the  Emporia  Feeding  & 
Elevator  Company  and  J.  B.  Manby.  Judg- 
ment for  Manby,  and  the  Elevator  Company 
brings  error.  Application  for  supersedeas  de- 
nied, and  Judgment  affirmed. 

George  P.  Steele,  of  Denver,  for  plaintilf 
In  error.  H.  A.  Hicks  and  Charles  Roadi, 
both  of  Denver,  for  defendant  in  error. ' 

PER  CURIAM.  Application  for  superse- 
deas denied,  and  Judgment  affirmed. 
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BOLEK  T.  STATE.    (No.  A-2476.) 

(Criminal  Court  of  AppeaU  of  OklalioiiuL 
March  11,  1816.) 

Appeal  from  County  Court,  Nowata  Coun- 
ty;   F.  A.  Calvert,  Judge. 

Harve  Bolen  was  convicted  of  a  violation 
of  the  prohibitory  law,  and  appeals.  Af- 
firmed. 

H.  O.  Bland,  of  Nowata,  for  plaintiff  in 
error.  R.  McMillan,  Asst.  Atty.  Gen.,  for  the 
State. 

PE:r  CURIAM.  On  information  ffled  in 
the  county  court  of  Nowata  county,  charging 
that  in  said  county  on  the  11th  day  of  No- 
vember, 1914,  the  plaiutifl  in  error,  Harve 
Bolen,  did  unlawfully  have  in  his  possession 
intoxicating  liquors,  to  wit,  one-half  pint  of 
whisky  and  six  one-half  pints  of  alcohol, 
with  the  intent  to  sell  the  same,  he  was  tried, 
convicted,  and  sentenced  to  be  confined  In 
the  county  Jail  for  60  days  and  to  pay  a  fine 
of  $100.    From  the  Judgment,  he  appeals. 

No  brief  has  been  filed  and  the  case  was 
submitted  on  the  merits.  £^om  a  careful 
examination  of  this  case,  both  as  to  the  law 
and  the  evidence,  we  have  failed  to  discover 
anything  whereof  the  plaintiff  in  error  has 
Just  right  to  complain. 

The  Judgment  is  therefore  affirmed.  Man- 
date forthwith. 


BOMJN  T.  STATE.    (No.  A-2476.) 

(Criminal  Court  of  Appeals  of  Oklahoma. 
Mat«h  11,  19ia) 

Appeal  from  County  Court,  Nowata  Coun- 
ty; F.  A.  Calvert,  Judge. 

Harve  Bolen  was  convicted  of  a  violation 
of  the  prohibitory  law,  and  appeals.  Af- 
firmed. 

H.  O.  Bland,  of  Nowata,  for  plaintiff  in  er- 
ror. R.  McMillan,  Asst  Atty.  Gen.,  for  the 
State. 

PER  CURIAM.  On  information  filed  in 
the  county  court  of  Nowata  county,  charging 
that  ta  said  county  on  the  7th  day  of  Decem- 
ber, 1914,  the  plaintiff  in  error,  Harve  Bolen, 
did  unlawfully  have  in  his  possession  Intox- 
icating liquors,  to  wit,  six  one-half  pints  of 
whisky,  with  the  intent  to  sell  the  same,  he 
was  tried,  convicted,  and  sentenced  to  be 
confined  in  fbe  county  Jail  for  30  days  and 
to  pay  a  fine  of  $50.  From  the  Judgment,  he 
appeals. 

No  brief  has  been  filed,  and  the  case  was 
submitted  on  the  merits.  From  a  careful  ex- 
amination of  this  case,  both  as  to  the  law 
and  the  evidence,  we  have  failed  to  discover 
anything  whereof  the  plaintifl  in  error  has 
Just  right  to  complain. 

The  Judgment  is  therefore  affirmed. 


C  Or.  617) 
HOT  V.  GORST. 
(Supreme  Ciourt  of  Oregon.    March  7,  1916.) 
Appeal  and  Bbbob  9=31170— RxvuuaI/—Eb- 

BOBS. 

Under  Const  art  7,  {  3,  requiring  affirm- 
ance of  judgments  in  law  actions  notwithstand- 
ing errors  if  the  judgment  is  such  as  should  have 
been  rendered,  a  judgment  in  replevin  will  be  af- 
firmed in  Bpite  of  unsubstantial  errors.  ' 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  t  4034;   Dec.  Dig.  «=s>1170.] 

Department  2.  Appeal  from  Circuit  Court, 
Coos  County;  John  S.  Coke,  Judge. 

Action  by  Harry  O.  Hoy  against  V.  G. 
Gorst  Judgment  for  defendant,  and.  plain- 
tiff ai^)eal8.    Affirmed. 

Harry  G.  Hoy,  of  Marshfleld  (Hoy  A  Mil- 
ler, of  Marshfleld,  on  the  brief),  for  appel- 
lant John  D.  Goss,  of  Marshfleld  (John  C. 
Kendall,  of  Marshfleld,'  on  the  brief),  for  re- 
spondent 

PER  CURIAM.  This  Is  an  action  In  re- 
plevin to  recover  a  Ford  machine,  called  In 
the  complaint  an  automobile.  The  evidence 
shows  that  plaintiff  paid  $35  for  it,  and  that 
it  was  probably  worth  $90.  There  was  a 
.verdict  for  defendant,  and  plaintiff  appeals. 

There  are  some  unsubstantial  errors,  but 
from  the  whole  testimony  we  are  satisfied 
that  the  verdict  and  Judgment  are  such  as 
should  have  been  rendered,  and  under  the 
provisions  of  section  3,  art  7,  of  the  Consti- 
tution, are  affirmed. 

=='  (60  Colo.  477) 

BROTHERHOOD  OF  LOCOMOTIVE  FIRE- 
MEN AND  ENGINEMBN  v.  McHENRT. 
(No.  8442.) 

(Supreme  Court  of  Colorado.     Jan.  8,  1916.V 

1.  Irsubanck  9s>825  —  Fbatebnai.  Beitbfit 
Iksubanck  —  EviDKKCE  —  Question  fob 
Jdry. 

In  an  action  to  recover  on  a  policy  of  fra- 
ternal benefit  insurance,  on  the  issue  whether 
the  insured  bad  been  expnelled  from  the  lodge, 
it  was  a  question  for  the  jury  whether  entry  in 
the  minutes  indicating  such  expulsion  had  been 
made  subsequent  to  the  meeting  at  which  it 
purported  to  have  been  made. 

[Ed.  Note.— For  other  cases,  see  Insurancet 
Cent  Dig.  {  2009 ;   Dec  Dig.  «=>825.] 

2.  Afpeai.  and  Ebbob  9=91002— Scope  ot  Re- 
view —  Conclusiveness  or  Findino  Be- 
low. 

Where  the  proper  issues  are  submitted  to 
the  jui7  under  InBtructions  to  which  no  com- 
plaint is  made,  the  evidence  upon  those  issues 
being  conflicting,  the  court  on  appeal  cannot 
disturb  the  finding  below. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  ${  3935-8937;  Dec.  Dig.  9=> 
1002.1 

Error  to  District  Court,  Las  Animaa  Coun- 
ty;  A.  W.  McHendrie,  Judge. 

Action  by  Florence  McHenry  against  the 
Brotherhood  of  Locomotive  B'iremen  and  En- 
ginemen.  To  review  a  Judgment  for  plain- 
tiff, defendant  brings  error.    Affirmed. 
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A.  0.  McChe&ney,  of  Trinidad,  for  plaintiff 
In  error.  J.  C.  Bell,  of  Trinidad,  for  defend- 
ant in  error. 

HILL,  3.  Tbls  writ  la  to  review  a  Jtids- 
ment  for  |1,500  In  favor  of  the  defendant  In 
error  upon  an  tnsnrance  policy  Issned  by  the 
plaintiff  In  error  upon  the  life  of  Walter  Mc- 
Henry,  a  son  of  the  defendant  in  error,  who 
died  January  21,  1913.  The  assignment  urged 
is  that  the  rerdlct  of  the  Jury  was  manifestly 
against  the  weight  of  the  evidence.  The  con- 
tention Is  over  whether  McHehry  paid  his 
assessment  for  the  month  of  December,  1912. 
It  stands  admitted  that.  If  this  payment  was 
made,  his  mother  Is  entitled  to  recover;  oth- 
erwise not  The  evidence  is  conflicting.  To 
establish  this  payment  the  mother  produced 
in  evidence  receipts  for  the  months  of  No- 
vember and  December,  1012.  It  was  proven 
and  is  admitted  that  they  are  upon  the  regu- 
lar blanks  of  the  association  sent  to  the  local 
office  by  the  general  office;  that  they  were 
signed  by  the  proper  officer,  whose  signature 
is  admitted;  that  the  receipts  upon  their  face 
purport  to  be  receipts  for  the  assessments  for 
these  two  months.  There  is  no  dispute  con- 
cerning these  matters.  Oonnsel  in  his  r^ly 
brief  says: 

"We  admit  that  maintifTB  Exhibits  A  and 
B,  unexplained,  would  be  prima  facie  evidence 
that  the  deceased,  Walter  McHeni7,  had  paid 
his  assessments  for  the  months  of  November 
and  December,  1912." 

On  cross-examination,  by  deiK>8ition,  Mr. 
Hawley  (the  general  secretary  and  treasurer 
of  the  araodation)  was  requested  to  take  two 
blank  receipts,  such  as  were  used  in  Novem- 
ber and  December,  1012,  and  punch  them  to 
show  the  payment  made  for  assessments  dur- 
ing- these  months  and  attach  them  to  his 
deposition.  The  copies  thus  furnished  are  in 
the  same  amounts  and  otherwise  similar  to 
those  which  it  is  conceded  were  delivered  to 
the  deceased  by  the  proper  officials  of  his 
local  lodge. 

There  was  also  testimony  by  others  famil- 
iar with  such  receipts  that  they  were  fur- 
nished by  the  Grand  Lodge  to  the  flnanfUi 
secretary  of  the  local  lodge,  who  delivered 
them  to  the  deceased;  also  that  a  member 
could  not  obtain  them  except  upon  the  pay- 
ment of  his  assessments ;  that  the  password 
of  tho  lodge  changes  (inarterly,  and  that  a 
member  expelled  for  nonpayment  of  dues 
could  not  attend  lodge  ttaereatter;  that  ex- 
pelled or  suspended  members  and  the  public 
generally  cannot  attend  the  meetings  of  the 
lodge  when  the  ceremony  of  Initiating  a  mem- 
ber is  being  conducted;  that  during  the  month 
of  November,  1012,  the  deceased  attended  a 
Bueting  of  Mb  local  lodge  and  participated  in 
initiating  other  members;  that  he  lived  with 
bis  mother  at  Trinidad  and  received  his  mall 
at  a  boarding  house  conducted  by  her;  that 
his  mother  looked  after  his  mail,  and  that 
at  no  time  during  several  months  preceding 
bis  death  did  he  receive  any  letters  from  the 
officials  (tf  the  local  lodge  calling  tor  the  pay- 


ment of  dues  or  otherwise,  as  the  secretary 
testified  he  had  mailed  fo  him  there;  that 
at  the  time  deceased  brought  these  receipts 
home,  which  was  in  November,  1912,  he  told 
his  mother  that  tbat  made  him  good  until 
January  14th. 

There  Is  also  testimony  showing  a  payment 
of  $10  for  him  by  the  mother  January  15, 
1912,  and  $25  by  the  deceased  November  11, 
1912,  when  the  receipts  were  issued.  There 
was  also  a  letter  bearing  date  October  2, 
1911,  virrltten  by  the  father  of  the  deceased  to 
Stewart  (the  financial  secretary  of  the  local 
lodge),  inclosing  $10  to  apply  up<«  the  son's 
assessments.  October  8,  1911,  Stewart  re- 
plied as  follows: 

"Find  herein  receipts  to  the  amount  of  $9.26. 
There  being  a  depont  of  76c.  to  i^ply  on  next 
time." 

The  plalntlfl  claims  this  meant  that  he 
was  then  paid  up  to  that  date  with  76  cents 
to  apply  on  next  time,  as  the  letter  states.  If 
this  is  correct,  then  the  amount  admitted  to 
have  been  paid  thereafter  was  more  than  suf- 
ficient to  pay  all  the  assessments  up  to  the 
time  of  his  death.  There  is  also  testimony 
that  soon  after  the  payment  of  October  8, 
1911,  Stewart  returned  to  McHenry  76  cents, 
which  the  plaintiff  claims  is  another  fact 
tending  to  prove  that  he  was  then  paid  up  to 
date.  Upon  cross-examination,  when  it  was 
pointed  out  to  Stewart  that  his  books  showed 
this  return,  he  admitted  it,  and  in  explana- 
tion says: 

"10/14/11.  Returned  76c.  What  does  that 
entry  mean?  It  means  I  returned  him  76e.  I 
notice  here  on  10/3/11  he  paid  some  months, 
and  then  this  one  be  paid  75  cents  too  mnch, 
and  next  day  I  gave  him  back  his  76  cents.". 

The  plaintiff  claims  that  this  explanation 
does  not  explain.  There  is  also  testimony 
that  soon  after  the  $25  payment  of  November 
11,  1912,  to  wit,  on  November  lOth  foUowlng 
(when  the  deceased  attended  a  meeting  of  the 
lodge),  Stewart,  the  financial  secretary,  re- 
turned to  him  50  cents,  presumably  upon  ac- 
count of  another  overpayment  It  Is  conced- 
ed that,  if  Stewart's  letter  of  October  3, 1011, 
meant  that  the  deceased  was  then  paid  up 
to  that  date  with  75  cents  to  apply  on  next 
time,  as  the  letter  states,  the  amount  admit- 
ted to  have  been  paid  thereafter  was  mora 
than  sufficient  to  pay  all  assessments  up  to 
the  time  of  his  death,  and  the  plaintiff  claims 
this  fact  is  established,  not  'only  by  this  let- 
ter and  the  receipts  thereafter  given,  but  by 
the  return  of  the  other  50  cents  to  the  dcr 
ceased  during  the  month  of  November,  1912. 

The  testimony  upon  behalf  of  the  defend- 
ant includes  the  deposition  of  the  witness 
Hawley,  general  secretary  and  treasurer,  as 
to  what  the  records  in  his  office  show,  which 
is  to  the  effect  that  the  last  remittance  re- 
ceived at  the  general  office,  account  assess- 
ments of  McHenry,  was  for  the  month  of 
July,  1912,  recdved  July  19th;  that  in  the 
month  of  August  he  received  notice  from 
Stewart  the  financial  secretary  of  the  local 
lodge,  that  McHenry  had  made  default  in  Of 
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payment  of  the  assessment  against  blm,  and 
tbat  McHenry  was  expelled  from  tbe  associa- 
tion August  2,  1912,  for  the  nonpayment  of 
assessment  for  that  month,  and  that  he  was 
never  reinstated.  This  testimony  Is  accom- 
panied by  copies  of  the  by-laws  relating  to 
subordinate  lodges,  which  gave  to  It  this 
right  upon  the  nonpayment  of  assessments, 
etc. 

Arthur  Stewart,  the  financial  secretary  of 
the  local  lodge,  testified  that  McHenry  had 
been  a  member  of  the  local  lodge;  that 
he  was  usually  In  arrears  In  paying  his  as- 
sessments; that,  as  a  matter  of  accommoda- 
tion, the  lodge  would  advance  his  assess- 
ments and  send  them  to  the  Qrand  Lodge; 
that  the  local  lodge  remitted  for  him  for  12 
months,  August,  1911,  to  July,  1912 ;  that  he 
had  paid  no  part  of  these  assessments ;  that 
the  local  lodge  refused  to  advance  his  assess- 
ment for  the  month  of  August,  1912,  and  that 
on  August  2,  1912,  he  was  expelled  from  the 
order;  that  on  the  11th  of  November,  1Q12, 
after  his  expulsion,  he  paid  to  the  lodge  11 
months'  back  assesstnents,  which  It  had  ad- 
vanced for  him ;  that  the  receipts  offered  in 
evidence  by  the  plaintiff  were  given  for  the 
amounts  In  arrears  for  the  months  of  No- 
vember and  December,  1911,  which  the  lodge 
had  advanced  for  him ;  that  other  receipts, 
for  which  the  witness  produced  stubs,  had 
been  issued  showing  payments  on  the  same 
date  and  were  for  the  months  of  August  to 
December,  1911,  and  from  January  to  June, 
1912.  He  produced  his  monthly  statements 
to  confirm  his  testimony,  duplicates  of  which 
were  forwarded  to  the  General  Secretary, 
and  also  other  books,  to  show  that  no  assess- 
ments had  been  made  against  McHenry  after 
his  expulsion,  August  2,  1912. 

[1]  The  records  of  the  local  lodge  were 
produced,  which  disclosed  a  meeting  August 
12,  1912.  They  were  kept  by 'a  Mr.  Tom  Tur^ 
ner,  and  showed  that  at  this  meeting  Stew- 
art, the  financial  secretary,  had  reported  the 
expulsion  of  McHenry;  Stewart  testifying 
that  he  had  notified  the  lodge  of  the  delin- 
quency. The  plaintiff  contends  that  the  orig- 
inal record  shown  to  the  Jury  discloses  that 
the  portion  referring  to  McHenry  had  been 
written  In  thereafter;  that  it  was  crowded 
in  just  over  the  signature  of  Turner,  and  that 
Turner  hunted  his  records  in  vatn  for  anoth- 
er place  therein  where  an  entry  of  this 
sort  had  been  made  after  the  close  of  the 
entire  business  of  the  lodge,  but  was  una- 
ble to  find  one.  This,  of  course,  was  a  ques- 
tion for  the  Jury  to  consider.  The  witness 
Turner  admitted  that,  the  deceased  sat  in  the 
lodge  about  the  19th  ot  November,  1912,  but 
dalms  that  he  called  the  attention  of  the 
president  to  the  fact  that  he  had  been  esS 
pelled  and  had  no  right  to  sit  in  the  ledge ; 
that  the  president  simply  said,  "Oh,  well,  he 
says  tbat  he  Is  going  to  be  reinstated  again, 
and  he  says  his  brother  Is  being  Initiated,  and 
,  I  will  Just  leave  him  in ;"  and  tbat  they  had 


some  further  words  over  it.    The  president 
did  not  testify.    The  witness  Miller,  who  was 
behig  initiated  at  the  time,  testified  that  Tur- 
ner was  not  present  and  did  not  come  np  to 
the   lodgeroom   until   after  the   oeremoules 
were  over,  or  nearly  so.    Turner  is  also  con- 
tradicted by  Leslie  McHenry,  a  brother  of 
the  deceased,  who  was  present  and  being  Ini- 
tiated at  the  time.    His  testimony  Is  to  the 
effect  that  Turner  was  not  there.    The  'wit- 
ness Stewart  admits  that  a  this  meeting  be 
returned  to  the  deceased  00  cents;   that  this 
was  done  in  his  offldal  capacity.     Stewart 
further  testified  that  the  deceased  knevr  he 
was  in  arrears,   asked  him  what  it  would 
cost  to  be  reinstated,  and  was  told ;  also  tbat 
be  bad  repeatedly  mailed  him  letters  to  Trini- 
dad demanding  dues,  etc.    This  was  denied 
by  the  mother;  that  is,  that  any  such  letters 
were  ever  received.     The  receipts  for    the 
November  and  December,  1912,  assessmentB, 
held  by  the  deceased,  were  for  $2.25  each,  and 
stated  they  were  in  full  for  these  months. 
Stewart  testified  that  the  dues  for  the  months 
of  November  and  December,  1912,  were  $2.50 
per  month,  but  for  the  same  months  during 
1911  were  only  $2.25  per  month.    This  testi- 
mony is  in  apparent  conflict  with  that  of  Mr. 
Hawley,  the  general  secretary,  who,  in.  mark- 
ing the  receipts  as  to  how  they  would  read 
were  they  given  for  November  and  December, 
1912,  marked  them  for  the  sum  of  $2.25  each, 
and  not  $2.50,  as  testified  to  by  the  witness 
Stewart     Plaintiff  claims   that    Stewartfs 
books  also  show   that  the  assessments   for 
some    other   membera   for   December,    1912, 
were  $2J25,  and  not  $2.00,   as  testified   to 
by  Stewart     We  think  this  latter  imma- 
terial ;     for,    if    we    understand    Mr.    Haw- 
ley's  testimony,  a  member's  assessments  to 
the  Grand  Lodge  depends  upon  the  amount 
and  classification  of  the  .insurance  carried, 
and  in  this  respect  bis  testimony  does  not 
agree  with  the  contention  of  his  counsel,  who 
claims  that  the  $2.25  marked  by  lilm  was  in- 
tended for  the  Grand  Lodge  assessment  only, 
for  the  reason  that  he  states  the  Grand  Lodge 
assessment  for  a  member  carrying  a  policy 
of  the  class  and  the  amount  Mr.  McHenry's 
was  would  be  $2  for  the  month  of  December, 
1912,  and,  having  marked  his  copy  $2.25,  he 
must  have  intended  to  Include  therein  some- 
thing more  than  the  Grand  Lodge  assessment 

There  Is  also  testimony  of  other  witnesses, 
former  officials  and  memt>er8  of  the  lodge, 
that  in  case  the  transaction  was  as  testified 
to  by  Stewart  the  receipt  for  the  money  paid 
to  the  local  lodge  by  McHenry  for  advance- 
ments to  him  for  Grand  Lodge  assessments 
would  not  have  been  the  kind  used  at  all,  but 
would  have  been  of  another  character;  that 
the  blanks  for  assessments  are  sent  out  for 
only  one  purpose,  and  are  never  to  be  used 
for  any  other,  viz.,  to  be  given  for  thie  pay- 
ment of  assessments  only,  and  not  otherwise. 

[2]  Many  reasons  are  presented  by  each 
side  setting  forth  why  and  how  the  testlmo- 
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ny  sustains  their  respectlTe  contentions.  We 
can  in  a  way  agree  with  both,  which  Is  one  of 
tbe  vital  reasons  why  we  shonld  not  disturb 
tbe  rerdict  of  the  Jury,  even  though  we  might 
bave  found  otherwise  In  the  first  Instance. 
This  Is  specially  true  when  applied  to  the 
receipts  admitted  to  be  g«mlne,  which.  In 
connection  with  th&  other  evidence,  made  for 
the  plelntltF  more  than  a  prima  facie  case. 
As  stated  by  the  Supreme  Court  of  Illinois 
In  Bnnis  v.  Pullman  Palace  Car  Co.,  165  111. 
at  page  182,  46  N.  E.  445: 

"It  is  true  that  a  written  receipt  may  be  ex- 
plained by  parol,  but  it  is  prima  facie  evidence 
of  tlie  facts  recited  in  it ;  and,  the  evidence  tar- 
nished  by  it  being  of  the  highest  and  most  sat- 
isfactory charkcter,  its  force  can  only  be  im- 
paired by  testimony  which  is  convincing.  The 
proof  offered  to  explain  it  must  be  clear  and 
immistakable.  It  must  be  overcome,  if  overcome 
at  alL  by  a  dear  preponderance  of  the  evi- 
dence." 

Tills  line  of  reasoning  is  applicable  here, 
and  whether  or  not  It  was  satisfactorUy  over- 
come was  a  question  for  the  Jury  to  deter^ 
mine.  It  was  submitted  to  that  body  under 
iDstractions  to  which  no  complidnt  has  been 
made.  Under  such  circumstances,  the  evl- 
dmoe  being  ctmflictlng,  it  is  not  the  province 
of  this  court  to  disturb  the  findings.  Denver 
T.  &  I.  Co.  V.  O.  &  S.  By.  Co.,  68  Colo.  313, 
145  Paa  707;  D.  A  B.  O.  B.  Go.  v.  Peterson 
Grocery  Co.,  147  Paa  668;  Bank  of  Brom- 
fleld  V.  McKtnley,  63  Colo.  279,  126  F'ac.  493; 
Denver  City  Tramway  Co.  t.  Brumley,  61 
Colo.  261,  116  Pac.  1051. 

Tbe  Judgment  is  affirmed. 

Affirmed. 

OABBBBT,  C  J.,  and  TEIjLBB,  J.,  concor. 


(29  Cal.  A.  8) 

AMERICAN  EXCHANGE  NAT.  BANK  OP 
DULUTH  V.  SUPEBIOB  COURT  OF  CAL- 
IFOBNIA,  IN  AND  FOB  hOS  ANGELES 
COUNTY,  et  aL     (Civ.  184a) 

(District  Court  of  Appeal,  Second  District,  Cal- 
ifornia.   Nov.  17,  1916.) 

1.  Gabnishxent  «=>12S— Bights  or  Pebsonb 
Gabhished. 

Where  writs  of  garnishment  to  reach  the 
property  of  a  payee  of  a  check  were  served  both 
on  tbe  drawer  of  the  check  and  the  bank  on 
which  it  was  drawn,  the  reasons  given  by  the 
bank  for  dishonoring  tlie  ekeek  are  not  available 
to  the  drawer. 

[Ed.  Note.— For  other  cases,  see  Garnishment, 
Cent  Dig.  U  243,  248;   Dec.  Dig.  «=>123.] 

2.  Patmewt  ^=321  —  Chkckb  —  IdABiUTX  or 
Dbaweb. 

By  agreement  a  check  may  be  taken  in  ab- 
solute payment,  in  which  case  the  drawer  is 
liable  only  as  an  indorser,  and  not  on  tiie  origi- 
nal debt. 

[Ed.   Note.— For   other   cases,   see  ;  Payment, 
Cent  Dig.  f  86;   Dec.  Dig.  <S=>21.]   , 

8.  Gabnishvent  «=>51— Deposit  nr  Bank- 
Checks — EiTEOT  or. 

A  check  is  so  far  a  payment  that  antil  dis- 
honored the  drawer  cannot  be  garnisheed  as  a 


debtor  of  the  payee  in  respect  to  the  debt  for 
which  it  is  given. 

[Ed.  Note.— Fpr  other  cases,  see  Garnishment, 
CJent  Dig.  H  74,  97-101;   Dec.  Dig.  •=»51.] 

4.  Gabnibhhxnt  «=>282— Effect  or. 

Defendant,  after  giving  a  cheek  in  payment 
of  a  debt,  was  garnisheed  by  creditors  of  a  payee. 
The  check  had  already  been  indorsed  over  to 
plaintitC  Both  defendant  and  the  bank  on 
which  tbe  check  was  drawn  refused  payment 
on  the  theory  that  payment  could  not  be  en- 
forced until  the  disposition  of  the  prior  suits. 
Held,  that  as  the  garnishee's  liability  in  the 
case  of  a  debt  due  from  him  is  limited  by  his 
liability  to  the  defendant  in  the  principal  action, 
whereby  the  latter  has,  at  the  time  of  the  gar- 
nishment, a  cause  of  action,  payment  of  tbe 
check  could  not  be  denied  until  disposition  of 
the  garnishment  proceedings,  for  the  check,  until 
dishonored,  was  a  payment  of  defendant's  debt, 
until  which  time  tbe  principal  debtor  in  the  gar- 
nishment proceeding  had  no  right  of  Jetton 
against  def^dant  and  plalntifF  could  not  recov- 
er unless  it  was  the  Wial  holder  of  the  obliga- 
tion. 

[Ed.  Note.— For  other  cases,  see  Garnishment, 
Cent  Dig.  St  445-15S;  Dec.  Dig.  <S=>232.] 

Petition  by  the  American  Exchange  Na- 
tional Bank  of  Duluth,  a  corporation,  for  a 
writ  of  mandate,  against  the  Superior  Court 
of  CaUfomla,  in  and  for  the  County  of  Los 
Angeles,  and  John  W.  Shenk,  Judge.  Writ 
issued. 

Davis,  Kemp  ft  Post,  of  Los  Angeles,  for 
petitioner.  C.  H.  Brock  and  M.  P.  Frasler, 
both  of  Los  Angeles,  for  respondent 

CONRBY,  P.  J.  On  petition  for  writ  of 
mandata  An  action  numbered  B-16362  and 
entitled  American  Exchange  National  Bank 
of  Duluth,  Plalntifr,  v.  Title  Insurance  ft 
Trust  Company,  Defendant,  was  filed  In  the 
superior  court  of  Los  Angeles  county  on  Sep- 
tember 11, 1^14,  and  is  now  pending.  In  that 
action  the  plaintiff  seeks  to  recover  a  sum  of 
money  due  upon  a  check  assigned  to  it  by  one 
3.  H.  Constantine.  This  check  was  Issued  by- 
the  Title  Insurance  ft  Trust  Company  to 
Constantine  on  May  12,  1914,  and  was  there- 
after Indorsed  and  transferred  by  Constan- 
tine to  the  piaintllt.  The  action  was  brought 
against  the  defendant  company  after  presen- 
tation of  the  check  by  tbe  plaintUI  to  the 
bank  against  which  it  was  drawn  and  re- 
fusal of  payment  by  that  bank.  ITie  action 
of  plaintiff  against  the  Title  Insurance  ft 
Trust  Company  came  on  regularly  for  trial 
on  June  3,  1916,  counsel  for  the  respective 
parties  being  present  in  court  Thereupon 
the  defendant  moved  the  court  for  a  stay  of 
proceedings  in  the  action  until  final  deter- 
mination of  another  action  pending  In  that 
court  numbered  Br-25383,  and  entitled  Her- 
bert Freston,  PlaintifC,  v.  J.  H.  Constantine, 
Defendant  An  order  was  made,  granting 
said  motion,  and  in  accordance  therewith  the 
superior  court  refused  to  proceed  with  the 
trial  of  the  case.  The  petitioner  alleges  that 
by  reason  of  said  order  and  action  on  the 
part  of  the  respondent  petitioner  Is  unable 
to  proceed  with  its  said  action,  and  unless 
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relief  be  granted  In  this  proceeding,  the  ac- 
tion cannot  be  tried  until  final  Judgment  shall 
have  Xteea  rendered  In  the  Freston  Case. 

[1-4]  Tlie  motion  of  the  defendant  Title  In- 
■nrance  &  Trust  Comimny  for  stay  of  pr<o- 
ceedlngs  In  the  action  against  It  was  made — 

"on  the  grounds  that  ,the  defendant  in  this  ac- 
tion has  been  served  with  notice  of  garnish- 
ment in  said  case  of  Herbert  Freston,  Plaintiff, 
a^inst  J.  H.  Constantine,  Defendant,  as  afore- 
said, as  will  more  fully  appear  by  the  affidavit 
marked  'Exhibit  A'  attached  hereto  and  made  a 
part  hereof 

The  affidavit  shows  that  the  action  of  Fres- 
ton T.  Constantine  was  commenced  on  Jane  2, 
1916;  that  a  writ  of  attachment  was  Issued 
In  that  action  against  the  property  of  the  de- 
fendant Constantine;  that  the  writ,  with  no- 
tice of  garnishment  of  the  funds  and  proper- 
ty of  Constantine  and  of  any  Indebtedness 
due  to  Constantine  from  the  Title  Insurance 
ft  Trust  Company,  was  served  on  the  com- 
pany oa  June  2,  1015;  and  that  the  Freston 
action  is  still  pending.  The  affidavit,  which 
is  by  the  secretary  of  defendant  company, 
closes  by  saying: 

'TTbat  it  was  songht  by  said  writ  of  attach- 
ment and  notice  of  garnishment  to  attach  all 
indebtedness,  U  any,  of  the  defendant  Title  In- 
surance ft  Trust  Company  to  J.  H.  Constantine, 
under  and  by  virtue  of  tne  identical  check  lued 
upon  in  this  action." 

Tbe  notice  of  garnishment  as  served  by  the 
sheriff  upon  the  defendant  company  is  at- 
tached to  the  answer  of  respondent  herein, 
and  does  not,  in  any  way,  pretend  to  describe 
or  identify  said  check.  It  purports  only  to 
give  notice  of  attachment  of  aU  moneys, 
goods,  credits,  effects,  debts  due  or  Owing,  or 
any  other  personal  property  belonging  to  de- 
fendant Constantine  In  the  possession  or  un- 
der the  ctoptrol  of  the  Title  Insurance  ft 
Trust  Company.  If  the  obligation  sued  npon 
by  the  plalntUT  in  action  No.  B-16362  is  not 
a  debt  owing  by  the  defendant  company  to 
Constantine,  the  garnishment  proceeding  can 
furnish  no  reason  for  postponing  the  plalntllf 
bank  In  the  enforcement  of  its  demand.  The' 
subject-matter  of  the  complaint  In  the  Fres- 
ton Case  has  no  relation  whatever  to  the 
check  sued  on  in  action  No.  8-16352.  A 
Judgment  in  favor  of  plaintiff  bank  In  its  ac- 
tion against  the  Title  Insurance  ft  Trust  Com- 
pany cannot  possibly  be  rendered,  except  up- 
on a  finding  that  the  plaintiff  bank  is  the 
legal  owner  of  the  obligation,  to  wit,  the 
check  indorsed  to  it  by  Constantine.  If  it  is 
snch  legal  owner,  we  can  find  no  reason  or 
rule  of  law  under  which  it  should  be  com- 
pelled to  postpone  realization  upon  its  de- 
mand until  the  settlement  of  a  controversy 
between  its  assignor  and  some  one  claiming 
to  be  hlB  creditor. 

It  is  claimed  by  respondent  that  progress 
in  the  action  against  the  Title  Insurance  ft 
Trust  Company  should  be  stayed  for  the  fur- 
ther reoaon  that,  as  shown  by  the  answer  in 
that  action,  another  attachment  In  the  case 
of  one  LOTdl  against  J.  H.  Constantine  (Na 
B-1228e  of  said  superior  court)  was  Issued 


and  garnishment  notice  therein  served  on  the 
Title  Insurance  ft  Trust  Company  and  also 
on  the  Farmers'  ft  Merchants'  National  Bank, 
drawee  of  the  check  so  assigned  by  Constan- 
tine to  the  petitioner  herein,  plaintiff  in  ac- 
tion No.  B-16352;  that  the  refusal  of  the 
bank  to  honor  and  pay  the  check  was  solely 
on  account  'of  said  notice  of  garnishment 
served  on  it  This  matter  Is  probably  ex- 
traneous to  the  case  presented  for  our  deci- 
sion, since  the  motion  for  stay  of  proceedings 
In  action  No.  B-16352  referred  only  to  the 
attachment  proceedings  in  the  Freston  Casew 
But  even  conceding  that  the  garnishment  ia 
the  Lovell  Case  is  a  prefer  subject  for  con- 
sideration here,  we  do  not  thlivk  that  the  re- 
spondent is  in  any  better  position  on  that  ac- 
cjount  We  apprehend  that  the  reason  given 
by  the  Farmers'  ft  Merchants'  National  Bank 
for  not  honoring  the  check  and  the  notice  of 
garnishment  served  npon  that  bank  are  not 
available  to  the  defendant  Title  Insurance  ft 
Trust  Company  as  a  ground  for  abatement  of 
proceedings  In  the  action  against  It  So  far 
as  the  notice  of  garnishment  Is  concerned  in 
the  action  of  Lovell  against  Constantine,  it 
is  of  no  more  Importance  with  respect  to  the 
matters  Involved  herein  than  Is  the  gamisb- 
ment  notice  in  the  Freston  Case. 

"By  agreement  a  check  may  be  taken  as  ab- 
solute payment,  and  the  drawer  will  then  be 
liable  only  as  an  indorser,  and  not  on  the  origi- 
nal debt  And  a  check  is  always  so  far  pay- 
ment until  dishonored,  that  after  its  delivery, 
the  drawer  cannot  be  gamisheed  as  debtor  of 
the  pa/ee  in  respect  to  the  debt  for  which  the 
check  18  given."  Morse  on  Banks  and  Banking 
(4th  Ed.)  i  548. 

"A  check  given  by  a  debtor  in  settlement  of 
an  account  is  so  far  payment  as  to  discharge  the 
drawer  as  trustee  of  the  payee,  service  being 
made  on  him  after  giving  the  check  but  before 

E resentment:   the  check  is  payment  unless  die- 
onored."    Id.  {  545;    GetcheU  t.  Chase,  124 
Mass.  866. 

A  garnishee's  liability  in  the  case  of  a 
debt  due  from  him  is  grounded  upon  and  is 
limited  by  his  liability  to  the  defendant  in 
the  principal  action  whereby  the  latter  has, 
at  the  time  of  the  garnishment  a  cause  of 
action,  present  or  future,  against  him. 
Drake  on  Attachment  (7th  Ed.)  {  463.  But 
Constantine  had  no  right  of  action  against 
the  Title  Insurance  ft  Trust  (Company,  for  its 
check  Issued  in  his  favor,  either  in  paymmt 
or  in  conditional  payment  of  its  obligation  to 
him,  was  not  dishonored  while  in  his  handa. 

Being  of  the  opinion  that  the  notices  of 
garnishment  relied  upon  by  the  respond«it 
herein  were  not  sufficient  to  impose  npon  the 
Title  Insurance  &  Trust  Company  any  liabil- 
ity affecting  the  check  Issued  by  it  to  Con- 
stantine, we  think  that  the  court  erred  in 
£;rantlng  the  motion  for  stay  of  proceedings 
In  said  action  No.  B-16352,  and  that  the 
plaintiff  therein  is  entitled  to  have  the  caae 
proceed  to  trial  and  Judgment  the  same  as  it 
neither  of  said  garnishments  bad  been  la- 
sued. 

Let  peremptory  writ  issue;. 

We  concur:  JABIBS,  J.;  SHAW,  X 
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<»  Cal.  A.  41) 

BCBISEB  ▼.  UBVBRIN6.     (Civ.  1390.) 

(District  Court  of  Appeal,  Second  District,  Cal- 
ifornia.   Nov.  22,  1815.    Rehearing  De- 
nied Dec.  21,  1915.) 

1.  PlXADnrO     «=9310— C01IFI.AIRT  — StjUIR- 
CIENCT. 

Becitals  in  a  chattel  mortcaga  incorporated 
in  the  complaint  in  an  action  to  recover  posses- 
sion as  to  the  value  of  the  property  will  not 
iiiipply  the  want  of  averments  as  to  value  in  the 
complaint 

[Ed.  Mote.— For  other  cases,  see  Pleading, 
Cent  Dig.  H  345,  944,  946,  947;  Dec.  Dig.  <S=> 
310.) 

2.  Beplktut   «s>107— AonoRS-^UDOHBRT. 

Under  Code  Civ.  Proc.  {  667,  declaring  that 
in  an  action  to  recover  posseasion  of  personal 
property  judgment  shall  be  for  possession  of  the 
property  or  the  value  thereof,  a  judgment  not 
m  the  alternative  is  not  necessarily  void,  and 
may,  under  particular  circumstances,  be  upheld. 
[Ed.  Note.— For  other  cases,  see  Replevin, 
Cent  Dig.  U  424-428;    Dec.  Dig.  «3l07.] 

8.  Bbflxvut  «=3l07— AcnoRB— Judouent. 

In  an  action  to  recover  possession  of  per- 
sonal property  claimed  under  a  chattel  mort- 
gage, ue  first  count  of  the  complaint  averred 
the  giving  of  a  mortgage  to  secure  a  note  and 
the  amount  due  thereon,  but  did  not  aver  the 
value  of  the  property  claimed.  l%e  second 
count  averred  tne  execution  of  another  note  and 
mortga^  that  the  value  of  the  properly  was  |1,- 
200,  while  the  sum  alleged  to  be  due  on  the  sec- 
end  mortgage  was  $359.  It  appeared  that  some 
of  the  property  was  subject  to  both  mortgages. 
Code  Civ.  Proc.  |  667,  declares  that  in  an  ac- 
tion to  recover  the  possession  of  personal  prop- 
erty, judgment  may  be  for  the  possession  or  val- 
tm  thereof  in  case  delivery  cannot  be  had.  ^e 
Judgment  was  for  the  property  or  its  value, 
which  was  stated  as  $970.  Held,  that  as  the 
first  count  of  the  comnlaint-  did  not  state  the 
value  of  the  property  daimed,  and  as  the  value 
was  in  excess  of  the  amount  of  the  indebtedness 
set  forth  by  the  second  coont,  the  judgment 
could  not  stand. 

[Ed.  Note.— For  other  cases,  see  Replevin, 
Cent  Dig.  U  424-428 ;   Dec  Dig.  <S=>107V] 

Appeal  from  Superior  Court,  Los  Angeles 
County;   John  M.  York,  Judge. 

Action  by  S.  W.  Kelser  against  J.  H.  Lever- 
ing. From  a  judgment  for  plaintiff,  and  an 
order  denying  new  trial,  defendant  appeals. 
Reversed. 

Harry  L.  IJeatlng  and  T.  C.  Gould,  both  of 
Los  Angeles,  for  appellant  A.  C.  Galloway, 
Wm.  li.  Jarrott,  and  James  S.  Jarrott,  all  of 
Los  Angeles,  for  respondent. 

CONRET,  P.  J.  This  Is  an  action  to  re- 
cover possession  of  personal  property.  From 
a  Judgment  In  favor  of  the  plaintiff,  and  from 
an  order  denying  defendant's  motion  for  a 
new  trial,  the  defendant  appeals. 

By  the  first  count  of  the  complaint  It  ap- 
pears that  the  defendant  made  to  the  plaintiff 
a  chattel  mortgage  securing  a  note  on  which 
there  was  due  at  the  time  of  filing  the  com- 
plaint the  sum  of  $835.  The  mortgage  con- 
tained the  usual  provision  entitling  plaintiff 
to  possession  of  the  property  with  right  of 
sale  to  satisfy  bis  claim  whenever  default 
should  be  made  on  the  defendant's  obligation. 


The  facts  of  such  default  and  of  demand  for 
possession  and  of  refusal  by  the  defendant 
are  alleged,  which  the  plaintiff  averred  are 
to  his  damage  in  the  sum  of  $836.  Defend- 
ant demurred  separately  to  each  count  of  the 
complaint  on- the  general  ground  as  to  each 
count. that  it  did  not  state  facts  sufficient  to 
constitute  a  cause  of  action,  and  also  on  spe- 
cial grounds  which  we  need  not  discuss.  The 
demurrer  was  overruled,  and  an  answer  filed. 

[1]  In  support  of  the  general  demurrer,  de- 
fendant contends  that  the  first  count  does 
not  contain  any  allegations  showing  the  value 
of  the  demanded  property,  and  claims  that 
an  allegation  of  such  value  ia  essential  to  the 
cause  of  action.  The  plaindft  in  this  first 
count  alleges  the  execution  of  the  mortgage, 
a  copy  of  which  Is  attached  to  the  complaint, 
"and  made  a  part  hereof  to  all  Intents  and 
purposes  the  same  as  if  recited  at  length 
herein."  The  schedule  of  mortgaged  articles 
as  set  forth  in  the  mortgage  purports  to  give 
the  value  of  some  of  those  articles.  Allowing 
this  as  an  allegation  of  value,  it  would  only 
specify  the  values  at  the  date  of  the  mortgage 
and  not  as  of  the  time  of  filing  the  complaint, 
unless  we  could  assume  that  such  values  con- 
tinued undianged.  It  is  settled  law  that  re- 
citals in  a  contract  incorporated  in  a  com- 
plaint will  not  supply  the  want  of  essential 
averments  in  the  pleading.  Thus,  where  the 
complaint  alleged  the  making  of  a  note  set 
forth  by  copy  and  the  note  recited  that  It 
was  "secured  by  mortgage  of  even  date  here- 
with," It  was  held  that  this  did  not  amount 
to  an  averment  that  the  note  was  seciu-ed  by 
mortgage.  Hlbernla  Savings  &  Loan  Society 
V,  Thornton,  117  Cal.  481,  49  Pac.  673;  Hayt 
V.  Bentel,  164  CaL  681,  686,  130  Pac.  432. 

[2,  3]  The  contention  that  a  statement  of 
value  of  personal  property  In  an  action  to  re- 
cover possession  thereof  Is  essential  to  the 
cause  of  action  seems  to  be  based  upon  the 
fact  that  In  such  action  judgment  for  the 
plaintiff  may  be  for  the  possession,  or  the  val- 
ue thereof  In  case  delivery  cannot  be  had, 
and  damages  for  the  detention.  Code  Civ. 
Proc.  {  667.  In  the  earlier  cases  it  was  held 
to  be  imperative  that  the  judgment  be  in  the 
alternative  form,  and  such  judgments  for  pos- 
session only,  without  providing  for  a  recov- 
ery of  the  value  thereof  In  case  delivery 
could  not  be  had,  were  reversed  even  at  the 
Instance  of  the  defendant  Berson  v.  Nunan, 
63  Cal.  550;  Stewart  v.  Taylor,  68  Cal.  6,  8 
Paa  605,  and  other  cases.  But  this  rule  was 
seriously  questioned  in  Claudius  v.  Agulrre, 
89  Cal.  506,  26  Pac  1077,  and  Erreca  v. 
Meyer,  142  CaL  308,  310,  75  Pac  826.  The 
law  seems  to  be  that,  while  the  judgment 
must  ordinarily  be  in  the  alternative,  yet  "a 
judgment  that  Is  not  in  the  alternative  is 
not,  however,  void,  and  whether  or  not  such 
a  judgment  is  even  erroneous  must  depend 
upon  the  facts  of  the  particular  case."  These 
later  decisions  might  be  sufficient  to  support 
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a  complaint  and  Judgment  for  mere  posses- 1 
sion  of  property  wltbout  regard  to  the  value 
thereof,  If  the  case  as  a  whole  appeared  to  be 
within  the  jurisdiction  ot  the  court;  bat 
could  not  possibly  support  a  judgment  for  the 
Talue  as  specified  by  the  court  Ip  its  findings 
where  no  value  was  alleged  In  the  complaint 
This  is  Important  in  the  present  case,  as  wlU 
appear  In  our  further  statement  of  it 

The  second  count  of  the  complaint  In  this 
action  alleges  the  execution  of  another  note 
and  chattel  mortgage  by  the  defendant  to 
the  plaintiff,  upon  which  at  the  date  of  filing 
the  complaint  there  was  alleged  to  be  due  the 
sum  of  $359.12.  This  Count  Is  similar  to  the 
other,  except  that  the  second  count  alleges 
the  value  of  the  property  sought  to  be  recov- 
ered therein  to  be  the  sum  of  fl,200.  The 
property  described  In  the  second  mortgage-  Is 
in  part  identical  with  that  described  in  the 
first  mortgage,  but  some  of  the  original  Itejns 
are  omitted  and  others  are  added.  The  de- 
fendant in  bis  answer  did  not  deny  the  alle- 
gation of  value  set  forth  in  the  second  count, 
and  the  court  found — as  the  defendant  also 
admitted — the  amount  of  Indebtedness  on 
each  mortgage  note  to  be  substantiaUy  as 
stated  in  the  complaint  The  court  found  as 
a  fact  the  total  value  of  the  property  In  the 
possession  of  the  defendant  to  be  the  sum  of 
$870.  The  judgment  is  for  possession  of  all 
of  the  mortgaged  property  described  tn  the 
findings  and  Judgment  or  if  delivery  thereof 
could  not  be  had,  that  plaintiff  recover  from 
defendant  the  sum  of  $970  and  specified 
costs. 

Manifestly  the  Judgment  is  for  an  exoes- 
sive  amount  For  the  reasons  heretofore 
stated,  no  part  of  the  $970  can  be  charged 
against  the  cause  of  action  stated  or  attempt- 
ed to  be  stated  in  the  first  count  of  the  com- 
jjlalnt;  and  as  to  the  second  count  although 
it  may  be  that  the  property  Involved  therein 
is  worth  as  much  as  $970,  the  debt  for  secui^ 
ity  of  which  it  was  mortgaged  by  the  second 
mortgage  did  not  amount  to  half  that  sunr,  as 
stated  In  the  complaint  In  Pico  v.  Martinez, 
55  CaL  148,  which  was  an  action  of  claim  and 
delivery  of  personal  property.  It  was  held 
that  where  the  goods  had  been  taken  from 
the  defendant  and  the  judgment  was  that  the 
defendant  was  entitled  to  possession  of  them, 
and  It  further  appeared  that  the  defendant 
had  only  a  special  and  limited  interest  in 
the  property,  the  amount  of  his  recovery  un- 
der the  alternative  provision  In  the  judgment 
most  be  limited  to  the  value  of  his  special 
and  limited  property  in  the  goods,  and  was 
not  to  be  measured  by  the  entire  value  there- 
ol  If  this  is  the  rule  applicable  in  the  in- 
stance of  a  judgment  in  favor  of  the  defend- 
ant under  section  667,  Code  of  Civil  Proce- 
dure, It  is  equally  applicable  in  the  case  of 
a  judgment  in  favor  of  the  plaintiff.  Since  In 
the  present  case  the  plaintiff's  right  to  have 
possession  of  the  described  property  is  only 


claimed  for  the  purpose  of  sattsfylng  hlB 
claims  for  an  Indebtedness  unpaid  to  Mm, 
and  since  no  special  damages  are  either  al- 
leged or  proved,  it  is  clear  that  the  value  ot 
the  property  'to  him  cannot  exceed  the 
amount  of  the  indebtedness  unpaid ;  and  this 
amount  in  the  present  state  of  the  pleadings 
is  limited  to  the  indebtedness  shown  in  the 
second  count  of  the  complaint 

The  judgment  and  the  order  denying  de- 
fendant's motion  for  a  new  trial  are  reversed. 

We  concur:   JA31EB,  J.;   SELAW,  J. 

'==^  (»  CaL  A.  5) 

STROUD  T.  FAIRBANKS.     (Civ.  17«7.) 
(District   Count   of   Appeal,    Second   District. 
California.    Nov.  17,  1915.) 

Appkai.  and  Ebbob  «=>1011  —  FnrDiNos  — > 

Conclhsivbnkss. 

The  trial  court's  findings  of  fact  made  on 
conflicting  evidence  cannot  be  questioiied  on  ap- 
peal. 

[Ed.  Note.— BV>r  other  cases,  sea  Appeal  and 
Error,  Cent  Dig.  H  8983-^89;  Dec.  Dig. 
«=»1011.] 

Appeal  from  Superior  Court,  Kern  County; 
John  C.  Covert  Judge. 

Action  by  B.  K.  Stroud  against  H.  W.  Fair- 
banks. Judgment  for  defendant,  motion  for 
new  trial  denied,  and  plaintiff  appeals.  Judg- 
ment and  order  affirmed. 

B.  L.  Foster,  of  Bakerafield,  and  Frank  H. 
Short,  of  Fresno,  for  appellant  Kemp, 
Mitchell  &  Silberberg,  of  Los  Angeles,  and 
George  E.  Whltaker,  of  Bakersfleld,  for  re- 
spondent 

JAMES,  J.  This  case  is  brought  Into  this 
court  on  an  appeal  taken  by  the  plaintiff 
from  an  adverse  judgment  and  also  from 
an  order  denying  his  motion  for  a  new  trlaL 

Appellant  broVight  this  action  to  recover 
profits  alleged  to  have  accrued  on  account 
of  a  joint  enterprise  entered  into  between 
himself  and  the  respondent  with  respect  to 
the  purchase  and  sale  of  certain  oil-produc- 
ing lands  in  the  county  of  Kern. .  We  are  ask- 
ed only  to  consider  one  point  to  wit  as  to 
whether  the  evidence  sustains  the  findings 
made  by  the  trial  judge.  A  careful  exami- 
nation of  the  testimony  as  it  is  set  out  in  the 
bill  of  exceptions  leads  us  to  the  conclusion 
that  as  to  the  main  Issues  In  oontroveiay 
there  was  testimony  before  the  court  from 
which  the  conclusions  of  fact  as  set  forth 
in  the  findings  might  naturally  and  legally 
follow.  From  this  testimony  it  appears 
that  in  the  year  1908  appellant  was  employed 
by  the  Fairbanks  Oil  Company,  which  was 
operating  in  Kern  county,  as  superintendent 
of  Its  field  plant;  that  respondent  was  con- 
nected with  that  corporation ;  that  upon  the 
occasion  of  a  visit  made  by  respondent  to 
the  oil  fields  respondent  and  appellant  made 
a  short  trip  for  the  purpose  of  viewing  cer- 
tain undeveloped  land  lying  in  that  neigh- 
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bortaood  of  which  a  certain  section  14  was 
a  part;  that  as  to  the  north  half  of  this  sec- 
tion 14  some  conversation  took  place  between 
the  two;  that  this  ground  was  held  by  sev- 
eral Individuals  under  placer  locations ;  that 
appellant  and  respondent  had  some  talk  with 
one  McKeynolds,  who  represented  himself 
and  other  of  the  locators  on  section  14.  Fol- 
lowing this  a  contract  was  made  by  respond- 
ent and  McKeynoIds  which  provided  for  the 
acquiring  by  respondent  of  a  certain  Interest 
in  the  north  half  of  section  14  upon  consider- 
ation that  Fairbanks  should  develop  the 
property  within  a  certain  period  of  time  in 
that  contract  mentioned.  The  terms  of  this 
agreement  were  not  compiled  with  on  the 
part  of  respondent,  and  shortly  after  default 
had  been  made  of  some  of  the  conditions 
therein  set  forth,  respondent  and  associates 
other  than  appellant  entered  Into  a  contract 
with  McReyuolds  and  others  whereby  a  large 
body  of  land.  Including  several  sections,  and 
including  the  north  half  of  section  14,  which 
was  the  subject  of  the  first  contract,  was 
provided  to  be  taken  over  by  respondent  and 
his  associates  and  developed.  Later  the  con- 
tract rights  so  acquired  were  negotiated  to 
other  interests,  and  respondent  received  a 
considerable  sum  of  money  In  exchange  for 
his  Interest  It  was  the  dalm  of  appellant 
that  respondent  and  he  held  a  partnership 
interest  as  to  the  rights  acquired  by  the  first 
contract  afCectlng  the  north  half  of  section 
14,  and  that,  when  the  sale  was  made  of  the 
total  Interests  involved  in  the  second  con- 
tract, some  accounting  should  have  been 
made  to  him  for  his  Interest  In  the  first  con-, 
tract  Respondent  denied  positively  that 
there  was  any  partnership  interest  agreed 
to  be  given  to  the  appellant  under  the  first 
agreement  His  statement  as  shown  in  his 
testimony,  was  that  the  understanding  ex- 
pressed Iwtween  himself  and  appellant  was 
that  If  a  corporation  could  be  organized  to 
handle  the  placer  rights  on  the  north  half 
of  section  14,  and  if  the  appellant  would 
assist  in  the  forming  thereof,  that  he  (re- 
spondent) would  see  that  appellant  was  given 
employment  as  superintendent  of  the  pro- 
posed company  and  receive  some  sliares  of 
stock  therein  as  additional  compensation. 
So  it  first  appears  that  there  was  a  conflict 
In  the  testimony  as  to  what  the  agreement 
between  the  parties  really  amounted  to.  The 
farther  fact  appears  without  dispute  that 
appellant  did  nothing  at  all  in  the  direction 
o£  assisting  In  the  organization  of  a  com- 
pany to  promote  and  develop  the  north  half 
of  section  14.  It  is  also  clear  that  the  rights 
of  respondent  in  the  first  contract  made  with 
McReynolds  had  become  subject  to  forfei- 
ture at  the  time  the  second  contract  was 
made,  which  included  many  times  the  acre- 
age of  ground  described  in  the  first  contract 
McReynolds  testified  as  to  the  termination 
at  the  first  contract  as  follows: 


"After  the  contract  was  signed  Dr.  Fairbanks 
arranged  for  some  material  and,  as  I  recollect 
It  arranged  to  have  It  banled  to  the  ground, 
and  about  the  16th  of  December  advised  me  that 
he  was  unable  to  go  ahead  with  the  contract- 
unable  to  fulfill  its  terms.  Nothing  was  done 
after  that ;  no  other  development  or  work  was 
done  under  the  conditions  and  terms  of  that  con- 
tract Dr.  Fairbanks  and  I  agreed  that  the 
contract  was  at  an  end.  This  contract  of  No- 
vember 30th   was   not  performed." 

Appellant  admits  that  there  was  testimony  . 
in  contradiction  of  his  own  as  to  the  prin- 
cipal circomstances  relied  upon  as  tending 
to  establish  his  case.  He  claims,  however, 
that  certain  letters  written  by  respondent 
constitute  admissions  conclusive  In  their  na- 
ture against  the  respondent  A&d  which  state- 
ments were  not  refuted.  In  view  of  the  tes- 
timony introduced  on  behalf  of  the  respond- 
ent and  denial  of  the  principal  occurrences 
as  testified  to  by  appellant  we  do  not  think 
that  the  letters  constitute  admissions  con- 
clusive In  their  nature  as  to  appellant  being 
possessed  of  any  legal  dalm  for  the  compen- 
sation asserted  by  his  complaint  Without 
reciting  In  detaU  the  contents  of  these  letters, 
It  is  enough  to  say  that  such  contents  may 
properly  be  resolved  In  accordance  with  the 
oral  testimony  of  the  respondent  and  against 
the  contention  of  appellant  In  one  of  the 
letters  respondent  refers  to  arranging  to 
give  the  appellant  something  on  account  of 
that  first  contract  but  expresses  it  as  being 
such  "an  amount  which  might  be  held  as 
morally  due  you  for  your  interest"  Resolv- 
ing the  case  briefiy,  the.  record  presents  a 
state  of  conflicting  evidence  upon  which  the 
findings  of  fact  as  made  by  the  trial  court 
cannot  be  questioned  on  appeaL 

The  Judgment  and  order  are  affirmed. 

Weconcnr:   CONRBY,  P.  J.;  SHAW,  J. 


(29  Cal.  A.  1) 
PEOPLE  V.  ANDRADB.    (Or.  427.) 

(District  Court  of  Appeal,  Second  District  Call- 
fomia.    Nov.  17,  1916.) 

1,  Gbiuinal  Law  «=3763,  764— Instbuctionb 
— Invadinq  Pbovince  or  Jubt. 

In  the  absence  of  direct  testimony  or  other 
overwhelmingly  convincing  evidence  connecting 
defendant  with  a  homicide  chained,  other  than 
the  circumstances  of  an  alleged  confession  and 
his  failure  to  testify  in  his  own  behalf,  an  in- 
atmction  that  defendant  does  not  deny  the  kill- 
ing, but  claims  that  it  was  done  in  self-defense, 
is  erroneoaa,  as  usurping  the  functions  of  the  ju- 
ry, and  is  m  violation  of  Const,  art  6,  {  19, 
which  provides  that  judges  shall  not  charge  ju- 
ries on  matters  of  fact  but  may  state  the  testi- 
mony and  declare  the  law. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  jf  1731-1748*  1752, 1768, 1770 ; 
Dec.  Dig.  «=>763,  764.] 

2.  WrrNKSSBs  ^saSOO  —  Instbuctions  —  CoM- 
FELLiNO  Accused  to  bs  a  Witness  aoainsi 
HiMSEur. 

Such  an  instruction  is  a  violation  of  Const, 
art  1.  J  18,  and  Pen.  Code,  i  1323,  which  se- 
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cnre  a  defendant  from  being  a  witness  against 
Mm. 

[Ed.  Note. — For  other  cases,  see  Witnesses, 
Cent  Dig.  {(  1(H2,  1042% ;  Dec.  Dig.  <S=>300.] 

8.  CuinNAi.  Law  «=>778  —  Ihstbuotiohb  — 
BuRDBN  OF  Proof. 

Such  an  instruction  throws  npon  defendant, 
without  the  verdict  of  a  jury  in  the  matter,  the 
burden  of  proving  circnmstances  of  mitigation 
or  of  justincation  or  excuse,  contrary  to  Pen. 
Code,  i  1105,  which  imposes  this  harden,  except 
when  the  proof  on  the  part  of  the  prosecution 
tends  to  wow  that  the  crime  committed  only 
amounts  to  manslaughter,  or  that  the  defendant 
was  justifiable  or  excusable. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  H  1846-1852,  1864-1857,  1960, 
1967;   Dec.  Dig.  •8=377&] 

4.  CBiMiif  Ai.  Law  «=>1168  —  Cdbb  or  Bri- 

'DBKCB— EbROB  in  AdIUSSION. 

When  eridence  of  a  custom  of  deceased  in 
carrying  considerable  (ums  of  money  with  him 
ia  received  to  prove  a  motive  for  his  murder, 
and  is  subsequently  stricken,  snch  striking  cures 
the  error. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {J  764,  3088,  8130,  3137-3143; 
Dec.  Dig.  «s>1169.] 

6.  HouiciDK  «s>166  —  Aduibszoit  of  Evi- 
dence. 

In  a  trial  for  murder,  testtmonj  as  to  a 
specific  sum  of  money  which  deceased  had  upon 
bia  person  two  days  before  his  de^th  was  receiv- 
ed upon  the  assurance  of  the  district  attorney 
that  knowledge  of  the  possession  of  this  sum  by 
the  deceased  would  be  brought  home  to  the  de- 
fendant and  other  evidence  was  received  show- 
ing the  possession  of  money  by  the  deceased  the 
day  previous  to  his  death,  and  exhibited  by  him 
in  the  presence  of  d^endant  Held,  that  such 
evidence  was  properly  received,  notwithstanding 
the  fact  that  it  was  also  shown  that  a  certain 
sum  of  money  waa  found  in  the  pockets  of  the 
deceased  after  his  death,  as  such  a  circum- 
stance, while  favorable  to  the  defendant  on  the 
question  of  motive,  was  properly,  subject  to  the 
consideration  of  the  jury. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  U  320-831;   Dec.  Dig.  «=>166.1 

6.  Cbiminal  Law  «s>519  —  Evidbncb  —  Cor- 
ix8si0r— admi88ibilitt. 

A  confession  made  by  a  defendant  to  a  sher- 
iff, which  is  shown,  and  properly  determined  by 
the  court  to  have  been  made  voluntarily  and 
without  any  of  those  promises,  threats,  or  other 
means  of  coercion  which  would  require  exclu- 
sion of  a  so-called  confession,  is  admissible  in 
evidence. 

[E2d.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {J  1163-1174 ;  Dec  Dig.  <8=> 
619.] 

7.  Homicide  «=»142—IwFOKitATroN— Proof, 

Where  the  information  (barges  that  de- 
fendant "did  willfully,  unlawfully,  feloniously, 
and  with  malice  aforethought  kill  and  murder, 
etc.,  the  fact  that  the  people  attempted  to  prove 
that  the  motive  was  robbery  does  not  confine  the 
charge  to  one  of  murder  committed  in  the  perpe- 
tration or  attempt  to  perpetrate  robbery,  and  a 
requested  instruction  to  the  contrary  is  properly 
refused. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  S§  250-259;   Dec.  Dig.  «=>142.] 

&  HoiaciDE   ®=9l42—lNF0BifATi0N— Proof. 

Under  an  information  charging  that  defend- 
ant "did  willfully,  unlawfully,  feloniously,  and 
with  malice  aforethought  kill  and  murder,  etc., 
any  kind  of  willful  killing  is  sufficient,  under 


Pen.  Code,  {  189,  defining  murder  and  its  de- 
grees, to  constitute  the  crime. 

[Ed.  Note. — For  other  cases,  see  Homidde, 
Cent  Dig.  SS  250-269 ;  Dec.  Dig.  <8=>142.] 

Appeal  from  Superior  Court,  Tulare  Coun- 
ty; J.  A.  Allen,  Judge. 

Jose  Andrade  was  convicted  of  murder, 
and  he  appeals.    Reversed. 

Edwards  A  Smltb,  of  Dinuba,  and  Ralph 
H.  Walker,  of  Ylsalla,  for  appellant  U.  S. 
Webb,  Atty.  Gen.,  and  Robert  M.  Clarke,  Dep- 
uty Atty.  Gen.,  for  the  People. 

OONRET,  P.  J.  Defendant  was  convicted 
of  the  crime  of  murder  and  sentenced  to  im- 
prisonment for  life.  He  appeals  from  the 
Judgment  and  from  an  order  denying  his  mo- 
tion for  a  new  trial. 

On  the  morning  of  January  10,  1015,  the 
dead  body  of  one  Ina  P.  Cook  was  found  on 
a  public  road  In  the  county  of  Tulare,  and 
from  the  evidence  it  clearly  appears  that  his 
death  had  been  caused  by  a  bullet  wound  in 
the  head.  The  evidence  further  shows  that 
on  the  previous  afternoon  and  evening  he  had 
been  traveling  along'  that  road  In  an '  open 
buggy  and  in  company  with  the  defendant 
When  the  deceased  was  last  seen  alive,  so  far 
as  the  evidence  shows,  he  was  In  company 
with  the  defendant  There  are  no  eyewit- 
nesses to  the  attack  which  caused  the  death 
of  deceased,  and  in  that  respect  the  defend- 
ant has  been  convicted  entirely  upon  circum- 
stantial evidence,  with  the  single  exception 
of  an  alleged  confession  by  the  defendant 
The  sheriff  of  Tulare  county  gave  testimony 
concerning  an  interview  between  himself 
and  the  defendant  after  defendant's  ar- 
rest and  that  in  that  Interview  the  defendant 
admitted  that  he  had  shot  Mr.  Cook..  The 
precise  words  covering  this  point,  as  stated 
by  the  sheriff,  were  that: 

Defendant  "said  that  he  did  not  remember 
whether  he  shot  him  as  he  was  getting  up  or  aft- 
er he  got  up.  After  he  shot  bun  he  ran  away. 
He  did  not  know  where  he  throwed  the  gun." 

[1,2]  The  defendant  did  not  testify  in  his 
own  behalf,  but  stood  silent  under  his  plea 
of  not  guilty.  On  this  state  of  the  record 
the  court  charged  the  Jury  as  follows: 

"You  are  instructed  that  the  defendant  does 
not  deny  that  he  killed  one  Ina  P.  Cook  on  the 
9th  day  of  January,  1916,  but  claims  that  such 
killing  was  done  in  self-defense." 

The  defendant  claims  that  the  giving  of 
this  instruction  constitutes  prejudicial  error; 
and  with  this  contention  we  are  constrained 
to  agree. 

"No  person  shall  *  *  *  be  compelled  in 
any  criminal  cdse  to  be  a  witness  acafnst  him- 
self.   •    •    •  "    Const  CaL  art  1,  |  13. 

"A  defendant  in  a  criminal  action  or  proceed- 
ing cannot  be  compelled  to  be  a  witness  against 
himself.  •  *  •  His  neglect  or  refusal  to  be  a 
witness  cannot  in  any  manner  prejudice  him 
nor  be  used  against  him  on  the  trial  or  proceed- 
ing."   Pen.  Code,  f  1323. 

"Judges  shall  not  charge  juries  with  respect 
to  matters  of  fact  but  may  state  the  testimony 
and  declare  the  law."    Const  Cal.  art.  6,  {  19. 
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[3]  In  giving  tbe  foregoing  Instrnction  tbe 
court  usurped  tbe  functions  of  tbe  Jun^.  It 
wltbdrew  from  tbe  JU17  tbe  determination 
of  tbe  essential  question  whether  or  not  tbe 
deceased  came  to  his  death  at  tbe  bands  of 
defendant,  and,  without  a  verdict  of  the  jury 
apon  this  fact,  threw  upon  tbe  defendant  the 
burden  of  proving  circumstances  of  mitiga- 
tion or  of  ^Justification  or  excuse.  Pen.  Code, 
S  1105.  Thereby  tbe  failure  of  the  defendant 
to  give  testimony  in  bis  own  behalf  was  used 
against  him  at  the  trial,  notwithstanding  bis 
plea  of  not  guilty  addressed  to  the  entire  is- 
sues of  the  case.  In  the  absence  of  direct 
testimony  or  other  overwhelmingly  convincing 
evidence  connecting  the  defendant  with  this 
bomldde,  other  than  tbe  circumstances  of  the 
alleged  confession,  we  are  unable  to  say  that 
tbe  giving  of  sucb  instruction  was  nonpreju- 
dicial error,  or  that  the  Jury  necessarily 
would  have  convicted  tbe  defendant  if  such 
Instruction  had  not  been  given.  The  substan- 
tial effect  of  the  record  is  that  tbe  Judge  set 
tip  tbe  unsworn  statement  of  tbe  defendant 
that  be  did  klU  tbe  deceased  against  tbe  un- 
sworn statement  implied  in  bis  plea  of  not 
guilty,  and  made  a  finding  of  fact  thereon 
which  could  lawfully  be  made  by  the  Jury 
only.    People  v.  Strong,  30  Cal.  161. 

[4,  (]  Appelant  claims  that  the  court  erred 
In  permlttfaig  the  introduction  of  certain  tes- 
timony of  tbe  witness  Jarrad  with  respect  to 
the  amount  of  money  which  deceased  had  on 
bis  person  on  the  Stb  day  of  January,  and  as 
to  the  custom  of  the  deceased  as  to  carrying 
considerable  sums  of  money  with  him.  Tbe 
second  specific  part  of  this  testimony,  that 
relating  to  tbe  deceased  being  accustomed  to 
carry  money  with  blm,  was  afterwards  strick- 
en out  by  tbe  court,  and  we  think  the  error 
was  thereby  sufficiently  corrected.  Tbe  testi- 
mony as  to  tbe  specific  sum  was  received  up- 
on tbe  district  attorney's  assurance  that 
knowledge  of  the  fact  would  be  brought  home 
to  the  defendant  Other  evidence  was  in- 
troduced showing  tbe  possession  of  money  by 
tbe  deceased  on  tbe  9tb  day  of  January  and 
exhibited  by  bim  in  tbe  presence  of  the  de- 
fendant We  think  that  this  evidence  was 
properly  received.  It  is  true  that  the  evi- 
dence further  showed  that  about  $20  was 
found  in  the  pockets  of  the  deceased  after 
his  death,  but  this  circumstance,  so  far  fa- 
vorable to  tbe  defendant  on  the  question  of 
motive,  was  properly  subject  to  tbe  consider- 
atlon  of  the  Jury. 

[8]  Tbe  objection  that  tbe  alleged  confes- 
sion as  detailed  by  the  sheriff  in  his  testi- 
mony should  have  been  rejected  because  not 
proved  to  be  a  voluntary  statement  by  the 
defendant  cannot  be  sustained.  It  was  suf- 
ficiently shown  and  tbe  court  was  authorized 
to  determine  that  the  statement  was  made 
freely  and  voluntarily  and  without  any  of 
those  promises,  threats,  or  other  means  of 
coercion  which  would  require  exclusion  of  a 


so-called  confession.  People  r.  Miner,  135 
CaL  69,  6T  Pat  12. 

The  other  contentions  made  in  tbe  brief 
with  respect  to  the  reception  of  evidence  are 
of  minor  importance,  and  do  not  disclose  any 
errors  requiring  discussion  here,  if  indeed 
any  there  were. 

[7,  t]  It  is  further  claimed  that  the  court 
erred  in  refusing  to  give  to  the  Jury  the  fol- 
lowing instruction: 

"Before  you  can  convict  the  defendant  of  the 
crime  charged,  you  must  be  satisfied  beyond  a 
reasonable  doubt  and  to  a  moral  certainty  that 
he  did  commit  such  a  crime  with  the  intent  and 
motive  of  robbery,  and,  if  you  do  not  so  find 
from  the  evidence  herein,  you  must  acquit  him." 

The  fact  that  the  people  Introduced  testi- 
mony for  tbe  purpose  of  showing  the  intent 
and  motive  of  robbery  did  not  have  tbe  ef- 
fect to  confine  tbe  charge  to  one  of  murder 
perpetrated  in  tbe  perpetration  or  attempt  to 
perpetrate  robbery.  Tbe  information  charged 
that  the  defendant  committed  the  crime  of 
murder  in  that  be  "did  wlllfupy,  unlawfully, 
feloniously,  and  with  malice  aforethought 
kUl  and  murder  one  Ina  P.  Cook,  a  human 
being,"  etc.  Tbe  particular  motive  at)ove 
mentioned  was  not  necessary  to  a  successful 
proBecnti<»  in  this  case.  Any  kind  of  will- 
ful and  premeditated  killing  would  be  sufD- 
dent  to  constitute  the  crime.  Pen.  Oode,  i 
189. 

The  Judgment  and  tbe  order  denying  de- 
fendant's moti(m  for  a  new  trial  are  re- 
versed. 

We  concur:    JAMES,  J.;  SHAW,  J. 


(»  Cal.  A.  37) 

BENSON  V.  BENSON.    (Olv.  1429.) 

(District  Court  of  Appeal,  Third  District,  OaU- 
fomia.    Nov.  20,  1915'.) 

1.  DiVOBGX    «=»172— JT7DOMKWT— C0W0I.UB1VE- 
RBBS— PUCAOINO  AS  DKFXNSB— NlECESSITT. 

In  a  husband's  suit  for  divorce,  where,  an- 
swering tbe  wife's  croas-complaint  charging 
cruelty  and  desertion,  he  did  not  plead  a  former 
judgment  for  himself  in  an  action  for  divorce  by 
the  wife  against  him,  and  no  proof  of  such  for- 
mer judgment  was  offered  under  the  plea  of 
estoppel  set  up  by  tbe  wife  in  her  answer  to  the 
complaint  the  judgment  roll  in  the  former  action 
not  being  introduced  in  evidence  by  either  party, 
and  defendant  wife  merely  pleading  in  her  an- 
swer the  cross-complaint,  in  the  former  action, 
of  the  then  defendant  husband  and  tbe  judgment 
in  such  action,  there  was  nothing  in  the  record 
disclosing  the  grounds  upon  which  defendant 
wife,  as  plalntifi  in  the  former  action,  relied  for 
a  divorce,  to  render  the  former  judgment  con- 
clusive in  the  suit  upon  her  right  to  maintain 
her  cross-complaint 

[Ed.  Note.— For  other  cases,  see  Divorce,  Cent 
Dig.  a  559-661 ;   Dec.  Dig.  «=>172.] 

2.  DivoBCE  «s>17lT-CoiroLir8rvKNKS8  ov  Ad- 
judication—Subskquknt  Mattebs. 

Where  a  wife  sued  for  divorce,  charging 
cruelty  and  desertion,  and  judgment  was  for  tbe 
husband,  who  thereafter  committed  acts  of  cruel- 
ty and  desertion,  the  judgment  was  not  conclu- 
sive upon  tbe  wife's  right  to  maintain  a  cross- 
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bill,  based  on  such  acts,  In  a  subsequent  action 
for  divorce  bj  the  husband. 

[Ed.  Note.— For  other  cases,  see  DivoTce,  Cent 
Dig.  Sf  554-N58;    Dec.  Dig.  «=s>171.] 

S.  DiTORCB     ^=»184— PsocKSDnraB—APFBAir- 

HAKICLESa  EiBBOB— BVIDEHCE. 

In  a  husband's  action  for  dirorce,  where 
both  parties  had,  on  sufficient  grounds,  persist- 
ently been  engaged  in  an  effort  to  get  rid  of 
each  other  as  husband  and  wife,  and  the  wife 
brought  a  cross-bill  charging  cruelty  and  deser- 
tion, the  ruling  sustaining  defendant's  objection 
to  plaintiff's  question  to  her  on  cross-examina- 
tion as  to  whether  she  was  willing  to  go  back  to 
plaintiff  and  live  with  him  was  barmless,  if  er- 
roneous, and  not  ground  for  reversal 

[Ed.  Note. — For  other  cases,  see  Divorce,  Gent. 
Dig.  f  {  670-B73 ;   Dec.  Dig.  <S=»184.] 

4.  DivoBCK  ®=3308— Allowance  fob  Sitfpoxt 

OF  Ohildben— Pbopbiett. 

Where  the  husband,  against  whom  a  divorce 
was  awarded,  was  a  carpenter  and  building  con- 
tractor, maldng  good  wages  and  usually  employ- 
ed, an  allowance  to  the  wife,  solely  for  the  sup- 
port and  maintenance  of  three  minor  children, 
of  $1S  a  month  each,  was  proper  as  not  unrea- 
sonable. 

[Ed.  Note.— For  other  cases,  see  Dlvoiqs,  Cent. 
Dig.  Si  801,  802;    Dea  Dig.  «=>30S.] 

Appeal  from  Snp^or  Court,  San  Mateo 
County;  George  H.  Buck,  Judge. 

Action  for  divorce  by  Carl  Benson  against 
Gerda  Benson.  From  an  interlocutory  de- 
cree adjudging  defendant  to  be  entitled  to  a 
divorce  on  her  cross-complaint,  and  awarding 
her  a  one-half  Interest  in  the  community 
pri^erty,  tlie  custody  of  the  children,  and 
making  an  allowance  for  their  support,  plain- 
tUt  appeals.    Affirmed. 

Austin  Lewis,  of  San  Francisco,  and  B. 
M.  Boyce,  of  Oakland,  for  appellant  Wll- 
lard  &  Ferrell,  of  San  Francisco,  for  re- 
spondent 

HAKT,  J.  The  court  below  rendered  and 
entered  Its  interlocutory  decree,  adjudging 
the  defendant  to  be  entitled  to  a  divorce  up- 
<m  her  cross^omplaint,  and  awarding  her  a 
one-half  interest  In  the  community  property 
and  the  custody  of  three  minor  children.  Is- 
sue of  the  marriage  of  the  parties,  and  mak- 
ing an  allowance  of  $15  per  month  to  each 
of  said  children  for  their  support  and  main- 
tenance. This  appeal  is  by  the  plaintUF  from 
the  Judgment  so  rendered  and  entered. 

The  complaint  is  In  two  counts,  the  one  In 
due  form  charging  the  defendant  with  wUl- 
fnlly  deserting  the  plaintiff  In  the  month  of 
October,  1908,  and  the  second  allying  ex- 
treme cruelty  on  the  part  of  the  defendant 
toward  the  plaintiff.  Certain  spedflc  acts 
of  cruelty  are  set  fortli  in  the  latter  count, 
and,  in  sulMstance,  they  are:  That  the  de- 
fendant bad  been  in  the  habit  of  bestowing 
unbecoming  attention  on  men  other  than  her 
husband,  and  that  In  the  month  of  July,  1908, 
the  plaintiff  discovered  "that  she  had  a  man 
other  than  her  husband  in  her  bedroom"; 
that  defendant  on  numerous  occasions  ex- 
pressed to  the  plaintiff  a  preference  for.  other 


men  over  him;  that  the  defendant  abused 
their  dilldren,  being  In  the  habit  of  address- 
ing them  in  harsh  and  abusive  language,  and 
had  threatened  to  kill  said  children  on  many 
occasions ;  that  she  refused  to  prepare  meals 
for  said  children,  and  refused  to  "dress 
them"  or  give  them  other  necessary  atten- 
tions due  from  a  mother  to  her  minor  chil- 
dren, with  the  result  that  the  plaintiff  was 
required  to  prepare  their  meals  for  them  and 
otherwise  minister  to  the  necessities  of  said 
minors;  that  on  the  8th  day  of  December, 
1912,  the  defendant  said  to  the  plaintiff  that 
she  desired  to  have  nothing  more  to  do  with 
either  their  minor  children  or  him;  and 
that  she  "refuses  to  have  anything  to  do 
with  the  said  children,  and  that  plaintiff  pro- 
vides for  them  in  every  respect,"  etc. 

The  defendant  answered  the  complaint  by 
specific  denials  of  the  allegations  of  each  of 
the  counts  thereof,  and,  furthermore,  plead- 
ed in  bar  at  the  plaintiff's  action  a  former 
Judgment  in  an  action  for  a  divorce,  where- 
in the  defendant  here  was  plaintiff  and  cross- 
defendant  and  the  plaintiff  here  defendant 
and  cross-complainant  The  defendant  also 
filed  a  cross-complaint  herein,  in  which  she 
charges,  separately  and  in  different  counts, 
that  the  plaintiff  had  willfully  deserted  her, 
had  neglected  and  failed  to  provide  for  her 
the  common  necessaries  of  life  for  and  dur- 
ing the  year  immediately  preceding  the  filing 
herein  of  her  cross-complaint,  and  that  the 
plaintiff  had  been  guilty  of  extreme  cruelty 
towards  her  In  divers  ways  and  on  numerous 
occasions ;  such  acts  of  cruelty  being  spedf- 
ically  set  out  The  plaintiff  made  answer 
to  the  cross-compIalnt  No  evidence  was 
offered  In  support  of  the  defendant's  plea  of 
res  adjudlcata. 

The  court  made  no  findings  upon  the  caus- 
es of  action  for  desertion  and  failure  to  pro- 
vide set  up  In  the  defendant's  cross-com- 
plaint It  did,  however,  in  substance,  find 
as  to  the  cause  of  action  therein  stated,  in- 
volving the  charge  of  extreme  cruelty,  that 
the  plaintiff  for  and  during  the  course  of  a 
number  of  years  prior  to  the  date  of  the 
institution  of  this  action  by  the  plaintiff  and 
cross-defendant,  on  numerous  occasions,  and 
often  in  the  presence  of  other  persona,  had 
called  the  defendant  and  cross-complainant 
vile  and,  Indeed,  unprintable  names ;  that  he 
during  that  time  told  other  i)eople,  In  her 
absence,  that  she  was  an  immoral  woman, 
and  that  the  persons  to  whom  he  so  spoke 
of  her  had  communicated  to  her  the  fact  of 
his  denunciation  of  her  in  the  manner  In- 
dicated; that  without  cause  or  provocation 
therefor,  he  attempted  to  strike  her  on  one  oc- 
casion, and  but  for  the  interference  and  pro- 
tection she  received  at  the  hands  of  a  Mr. 
Ellis,  who  was  then  present,  he  would  have 
strudc  and  inflicted  upon  her  serious  bodily 
injury ;  that  on  said  occasion  he.  In  the  pres- 
ence of  strangers,  called  her  a  liar,  a  thief. 


^9For  other  case*  we  lame  topic  and  KEY-NUMBER  In  all  K«j-Namb«rad  QlCMts  and  ladexw 

Digitized  byCjOOQlC 


Cal.) 


ANDERSON  T.  LEWIS 


287 


and  a  fool,  and  said  sbe  was  not  a  moral  or 
respectable  or  virtuous  woman,  and  assever- 
ated "that  he  would  not  live  with  said  Oerda 
Benson  again,  even  If  she  begged  him  to  al- 
low her  to  Uve  with  him";  that  for  many 
years  he  had  kept  up  a  continuous  abuse  of 
the  defendant  and  cross-complainant  of  a 
character  which  made  It  Impossible  for  her 
to  live  In  peace  or  happiness  with  him. 

There  is  no  claim  here  that  the  evidence 
does  not  support  the  allegations  of  cruelty 
of  the  crofis-complalnt  or  the  findings  upon 
which  the  Judgment  is  planted.  It  is  contend- 
ed, however:  (1)  That  each  and^all  of  the 
matters  set  up  by  the  defendant  in  the  sever- 
al counts  of  her  cross-complaint  were  made 
issues  by  the  respective  pleadings  in  the 
former  divorce .  action  between  the  parties 
and  were  adjudicated  by  the  judgment  there- 
in, whereby  the  court  denied  to  both  of  the 
parties  the  relief  prayed  for  in  their  com- 
plaint and  cross-complaint,  respectively,  filed 
in  said  action,  and  dismissed  the  said  ac- 
tion and  all  the  proceedings  thei^n;  (2) 
that  the  court  erred  to  the  serious  detriment 
of  the  rights  of  the  plaintUf  by  refusing  to 
allow  certain  testimony  to  be  received;  (3) 
that  the  allowance  for  the  support  of  the 
minor  children  is  too  large  and  not  Justified. 

[1, 2]  There  are  two  conclusive  answers  to 
the  first  of  the  propositions  above  stated: 

(1)  That  the  plaintiff,  in  his  answer  to  the 
cross-complaint  of  the  defendant,  did  not 
plead  the  former  Judgment,  nor  was  there 
proof  thereof  offered  or  received  under  the 
plea  of  estoppel  based  upon  said  Judgment 
set  up  by  the  defendant  In  her  answer  to 
the  complaint  The  Judgment'  roll  in  said 
former  action  was  not  Introduced  in  evidence 
by  either  party,  and,  the  defendant  having 
merely  pleaded  In  her  answer  the  cross-com- 
plalnt  of  the  plaintiff  here  (defendant  there) 
and  the  Judgment  in  said  action,  there  is 
nothing  In  the  record  disclosing  the  grounds 
upon  which  the  defendant  here,  as  plaintiff 
In  the  former  action,  relied  for  a  divorce. 

(2)  It  appears  that  the  acts  of  cruelty  chain- 
ed In  the  cross-complaint  of  the  defendant  in 
the  present  actl<Hi  occurred  after  the  Judg- 
ment in  the  former  action  was  rendered  and 
entered,  and  in  such  case,  of  course,  the  plea 
of  res  adjudlcata  cannot  be  maintained. 
There  is  nothing  said  in  Civllle  v.  Clvllle, 
22  Cal.  App.  707,  136  Pac.  603,  cited  by  ap- 
pellanti  in  conflict  with  this  declaration.   . 

[3]  Cktnnsel  for  the  plaintiff  asked  the  de- 
fendant on  cross-examination  the  following 
question,  to  which  objection  was  made  by 
the  defendant  and  sustained  by  the  court: 
"Are  you  willing  to  go  back  to  Mr.  Benson 
and  Uve  with  him?"  It  Is  here  urged  that 
the  ruling  was  error  and  preJudiciaL  Of 
course.  If  a  reply  to  the  question  had  been 
allowed,  and  the  defendant  had  answered  in 
the  afilrmative,  it  might  have  had  some  tend- 
ency to  weaken  her  testimony  as  to  the  na- 


ture and  extent  of  the  acts  of  cruelty  of 
which  she  said  her  husband  had  been  guilty. 
But,  having  given  testimony  in  the  most  em- 
phatic manner  of  outrageous  acts  of  cruelty 
habitually  inflicted  upon  her  by  the  plaintiff 
for  many  years  prior  to  the  flUng  of  her 
cross-complaint  in  this  action,  it  is  more 
than  probable  that  the  defendant  would  not 
have  answered  the 'question  In  the  affirma- 
tive, as  evidently  counsel  desired  might  be 
the  answer.  But,  however  that  may  be,  we 
do  not  think  that  the  ruling,  even  if  not 
strictly  correct,  should  be  held  to  afford  a 
sufficient  reason  for  sending  the  cause  back 
tot  retrial,  i>articularly  since  it  appears  to 
be  true  that  both  parties  have  persistently 
been  engaged  in  an  effort  to  get  rid  oC  each 
other  as  husband  and  wife  upon  what  ap- 
pears to  be  sufficient  reason.  As  to  the  last 
of  the  propositions  above  stated,  it  is  said 
that  'the  a:ilowance  to  the  wife  is  out  of  all 
proportion  to  the  financial  status  of  the  par- 


[4]  The  allowance  was  not  made  to  the 
wife,  but  solely  to  and  for  the  support  and 
maintenance  of  the  minor  children  of  the 
parties.  The  amount  allowed  for  that  pur- 
pose  to  each  of  said  children  is  $16,  or  a 
total  of  $46,  per  month.  The  evidence  show- 
ed that  the  plaintifl  Is  a  carpoiter  and  biiild- 
ing  contractor,  earns  good  wages,  and  Is  usu- 
ally employed.  We  cannot  say  that  the  al- 
lowance is  unreasonable  as  to  the  plaintiff  or 
beyond  what  may  be  reasonably  required  to 
support  and  maintain  the  children  in  a  man- 
ner consistent  -with  the  plaintiff's  circum- 
stances and  earning  ability. 

No  other  points  are  raised. 

The  Judgment  is  affirmed. 

We  ooncor:  GHIPMAN,  P.  J.{  BTTB- 
NETT,  J. 

(29  Cal.  A.  24) 

ANDERSON  v.  LEWIS,  County  Auditor. 
(Civ.  1780.) 

(District  Court  of  Appeal,  Second  District,  Cal- 
ifornia.   Nov.  20,  1915.) 

1.  Ofitcebs  «=>1(H— Db  Faoto  OnroKB— Va- 
UDiTT  OF  Acts. 

The  acts  of  a  person  performing  assumed 
duties  as  an  officer  de  facto  are  ordinarily  regu- 
lar and  valid. 

[Ed.  Note.— For  other  cases,  see  Officers,  Cent. 
Du;-  I  173;    Dec.  Dig.  «=>l64.] 

2.  OmcEBS  «=>95— OoKFKNSATZoir— Db  Fac- 
to Offickb. 

The  collection  of  the  salary  or  compensation 
of  an  office  is  an  incident  to  the  title  to  such  of- 
fice, and  not  to  its  occupation  and  exercise  by 
a  de  facto  officer.  . 

[Ed.  Note.— For  other  cases,  see  Officers,  Cent. 
Dig.  {{  184,  139;   Dec.  Dig.  «=>99.] 

8.  GoTTNTiES  9=963  —  Assistant  PsoBATioif 
OFFICB&— VALismr  or  Appointubnt— Sal- 

ABT. 

Const,  art.  11,  t  7%,  par.  4i,  as  amended 
October,  1911,  autiiorizes  freeholders'  charters 
for  counties  to  provide  that  boards  of  super- 
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visors  shall,  by  ordinance,  regulate  the  appoint- 
ment and  number  of  assistants,  et&,  in  the  coun- 
ty offices,  their  compensation  and  the  manner  of 
their  appointment  and  a  county  board,  by  ordi- 
nance, allowed  the  probation  officer,  assistant 
probation  officers,  to  be  appointed  by  him.  Pol. 
Code,  {  4024,  provides  that  every  county  officer 
may  appoint  deputies  by  appointment  in  writing 
filed  in  the  office  of  the  county  clerk:  sectioii 
910  requires  deputies,  etc,  ^within  ten  days  aftel: 
notice  of  their  appointment,  to  take  and  file  an 
oath ;  and  section  894  provides  that  the  ap- 
IMintment  of  deputies,  etc.,  not  otherwise  provid- 
ed for,  shall  be  in  writing,  filed  in  the  office  of 
the  appointintr  power.  Petitioner,  by  appoint- 
ment in  writing  filed  in  the  office  of  the  county 
clerk,  was  appointed  an  assistant  probation  of- 
ficer b^  the  judge  of  the  superior  court,  and  tiie 
probation  officer  thereafter  recognized  her  as 
one  of  his  assistants.  Held,  that  as  the  board 
of  supervisors  had  not  provided  the  manner  of 
appointing  subordinate  officers,  the  general  laws 
of  the  state  governed,  and  that  petitioner  was 
not  legally  appointed,  and  could  not  coUect  sal- 
ary as  as  assistant  probation  officer. 

[Ed.  Note.— For  other  cases,  see  Counties. 
Cent  Dig.  U  87-80;   Dec  Dig.  iS=»63.] 

Appeal  from  Superior  Court,  Los  Ange'.es 
Oonnty ;   Lewis  IL  Works,  Judge. 

Mandamus  by  Mrs.  P.  T.  Anderson  against 
Walter  A.  Lewis,  Auditor  of  the  County  of 
Los  Angeles.  Writ  Issued,  and  deftodant 
aiq>eals.    RoTersed. 

A.  J.  Hill,  County  Counsel,  and  Boy  V. 
Beppy,  Asst  County  Counsel,  both  of  Los 
Angeles,  tor  appellant  Ford  &  Hammon  and 
l^rrell,  Abrahams  &  Brown,  all  of  Los 
Angeles,  for  respondent 

JAMSS,  J.  Bespondent  herein  petitioned 
the  superior  court  to  issue  a  writ  of  mandate 
compelling  appellant,  as  the  auditor  of  the 
county  of  Los  Angeles,  to  issue  to  her  a  war^ 
rant  on  the  county  treasurer  for  the  sum  of 
$100  as  salary  to  which  she  claimed  to  be 
entitled.  It  was  alleged  that  during  the 
month  of  December,  1914,  respondent  occu- 
lted the  position  of  assistant  probation  of- 
ficer of  the  county  of  Los  Angeles.  The  writ 
was  Issued,  and  the  auditor  appealed. 

It  Is  urged  that  the  Judgment  was  unwar- 
ranted because  of  the  insufficiency  of  the 
evidence  as  to  several  material  matters  em- 
braced within  the  flndings  of  the  court  The 
trial  Judge,  In  brief,  determined  the  fiicts  to 
be  that:  Petitioner,  on  the  12th  day  of 
December,  1913,  was  on  the  dvll  service  list 
as  an  eligible  for  appointment  as  assistant 
probation  officer,  and  that  on  or  about  said 
12th  day  of  December,  1913,  she  was  nom- 
inated, and  appointed  to  the  position  by  the 
chief  probation  officer  and  assigned  to  duty, 
and  that  she  entered  upon  "her  duties  as  sudi 
officer  and  ever  since  that  time,  to  and  in- 
cluding the  month  of  December,  1914,  contin- 
ued to  so  act  under  the  direction  of  the  chief 
probation  officer;  that  the  salary  attached 
to  the  position  had  been  duly  fixed  by  or^ 
dinance  of  the  board  of  supervisors  of  Los 
Angeles  county  at  the  sum  of  $100  per 
month;   that  petitioner  had  presented  her 


demand  to  appellant  auditor,  whidi  he  bad 
refused  to  comply  with,  and  that  there  was 
sufficient  funds  in  the  treasury  of  the  county 
of  Los  Angeles  available  to  pay  the  claim. 
The  facts  as  they  were  presented  to  the  txlal 
Judge  are  set  out  In  abstract  in  a  bill  of  ex< 
ceptlons.  It  apipears  that  Bugh  C.  Qlbson, 
the  probation  officer,  testified  that  on  the 
12th  day  of  December,  1913,  there  were  va- 
cancies in  several  of  the  positions  designated 
as  assistant  probation  officer,  and  that  the 
petitioner  was  at  that  time  nominated  by  the 
probation  committee  of  the  Juvenile  court  as 
a  candidate  to  fill  one  of  such  positions,  and 
that  thereafter  she  was  "appointed  to  said 
vacant  position  by  BYed  H.  Taft,  Judge  of  the 
Juvenile  court  of  said  county."  Further,  that 
the  appointment  was  made  in  writing,  filed 
in  the  ofllce  of  the  county  Clerk,  and  that 
petitioner  thereupon  took  the  oath  of  office. 
This  witness  further  testified  that  on  the  15th 
day  of  December,  1913,  he  assigned  petition- 
er to  duty  In  her  office,  and  that  she  had 
since  that  time  continued  to  act  Further, 
the  bill  of  exceptions  also  contains  this 
clause: 

"The  witness  testified  further  that  on  the  12th 
day  of  December,  1913,  he  consented  to  and  was 
willing  that  said  Mrs.  P.  T.  Anderson  b«  ap- 
pointed to  the  said  position,  and  that  he  dLi  not 
at  any  time  discharge  her." 

Gibson  testified  that  he  had  recognized  and 
considered  petitioner  as  the  duly  qualified 
and  appointed  assistant  probation  officer  of 
Los  Angeles  county  during  all  the  times  ma- 
terial to  the  controversy.  Three  letters  were 
introduced  In  evidence,  the  first  of  which  was 
written  to  Gibson  as  chief  probation  officer 
by  the  county  civil  service  commission,  re- 
questing Gibson  to  give  the  names  of  persons 
added  to  his  department  This  letter  bore 
date  of  the  19th  day  of  December,  1913.  The 
second  letter  was  one  written  by  Gibson  In 
answer  to  the  letter  Just  referred  to,  where- 
in he  (Gibson)  stated  the  names  of  persons 
added  to  his  department  which  Included  the 
name  of  this  petitioner  as  assistant  probation 
officer.  The  third  letter  was  written  later  by 
Gibson  to  the  probation  committee  of  the 
county  wherein  again  was  given  a  list  of  all 
employ^  In  the  probation  office,  which  list 
included  the  name  of  petitioner  as  assistant 
probation  officer.  An  ordinance  of  the  board 
of  supervisors  was  Introduced  In  evidence, 
which  provided  for  officers  in  the  probation 
dex)artmeiit  as  follows: 

"Section  2&.  Probation  officer,  one  hundred 
and  fifty  dollofs  per  month:  Provided  it  shall 
be  and  there  is  hereby  allowed  to  th«  probatioD 
officer  the  following  assistants,  clerks,  deputies 
and  employes,  who  thaU  be  appointed  by  (As 
orohation  ofKoer  from  the  eliffihle  eivil  H^rvioe 
iist,  and  shall  be  paid  as  follows:  •  *  •  Six. 
teen  awistant  probation  officers  at  a  salary  of 
one  hundred  dollaia  per  month." 

This  ordinance  was  shown  to  have  been 
adopted  In  June,  prior  to  the  date  of  the 
alleged  appointment  of  petitioner.  It  will  be 
noted  that  the  evidence  showed  that  the 
formal  appointment  of  petitioner  as  assistant 
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probation  officer  was  attempted  to  be  made 
by  tbe  judge  of  the  superior  court  This 
procedure  no  doubt  was  adopted  because  of 
the  view  held  'by  the  Judge  of  the  Juvenile 
department  that  under  the  state  Juvenile  law 
the  power  to  appoint  the  probation  officers 
rested  with  him.  In  the  case  of  Gibson  v. 
ClvU  Service  Commission  of  the  County  of 
lios  Angeles,  150  Pac.  78,  this  court  decided 
.  that,  under  the  provisions  of  the  county  char- 
ter, the  boaM  of  supervisors  was  authorized 
to  make  provision  for  the  appointment  of 
these  officers,  and  that  where  such  appoint- 
ment had  been  so  provided  for  the  «tate  law 
ceased  to  operate  as  to  that  matter. 

[1-3]  Appellant's  claim  Is  that  the  petltlom- 
er  herein  was  not  shown  to  ever  have  been 
legally  appointed  and  that  because  of  such 
fact  she  was  not  entitled  to  collect  salary. 
It  Is  admitted  that  at  all  times  material  to 
matters  In  issue  she  was  at  least  a  de  facto 
officer.  The  acts  of  a  person  performing 
assumed  duties  as  an  officer  de  facto  ordi- 
narily are  regular  and  valid.  (However,  It 
does  not  follow  that  such  de  facto  officer  may 
claim  the  compensation  attached  to  the  office 
for  the  performance  of  such  duties.  It  Is 
held  that  the  collection  of  the  salary  or  com- 
pensation is  an  incident  to  the  title  of  the 
office,  and  not  to  its  occupation  and  exercise. 
Burke  V.  Edgar,  07  Cal.  182,  7  Pac.  488. 
There  is  then  squarely  presented  the  question 
as  to  whether  petitioner  herein,  during  the 
time  covered  by  her  claim  for  compensation, 
vas  acting  imder  a  valid  appointment  The 
amendment  to  the  state  Constitution  adopted 
in  October,  1911,  authorized  for  the  first  time 
the  framing  of  freeholders'  diarters  for  coun- 
ties. Const  art  11,  J  7^.  By  the  terms  of 
this-  amendment  the  several'  things  which  it 
is  competent  for  such  charters  to  provide  for 
are  set  forth  in  a  number  of  paragraphs.  It 
is  therein  stated  to  be  competent  for  charters 
to  provide,  and  the  phrase  Is  used,  "and  the 
same  shall  provide,"  among  other  things: 

"5.  E\)r  the  fixing  and  regulation  by  boards  of 
■npervisors,  by  ordinance,  of  tbe  appointment 
and  number  of  assistants,  deputies,  derks,  at- 
taches and  other  persons  to  be  employed,  from 
time  to  time,  in  tbe  several  offices  of  the  county, 
and  for  the  prescribing  and  regulating  by  such 
boards  of  the  powers,  duties,  qualifications,  and 
compensation  ot  such  persons,  the  times  at 
which,  and  terms  for  which  they  shall  be  ap- 
pointed, and  the  manner  of  their  appointment 
and  removal.    •     •     • " 

The  italics  have  been  Indicated  by  us  to 
give  emphasis  to  the  clause  to  be  particularly 
considered  In  determining  the  question  stated. 
The  ordinance  passed  by  the  board  of  sui>er- 
vlsors  in  June,  1913,  which  has  been  referred 
to  and  wherein  the  offices  of  probation  officer 
and  assistant  probation  officer  were  provided 
for,  makes  no  mention  of  the  manner  in 
which  said  appointments  sliall  be  made.  It 
is  respondent's  argument  that,  as  the  ques- 
tion of  the  "particular  manner  of  the  ap- 
pointment" was  left  to  the  board  "Of  super- 
visors, in  the  absence  of  any  action  by  or- 
154  P^l» 


dlnance  taken  to  that  end,  no  particular  form 
of  appointment  was  requisite,  and  that  Bncb. 
appointment  might  be  made  orally.  This 
argument  assumes  also  that  because  of  the 
charter  provisions  and  the  constitutional  per- 
mission authorizing  the  adoption  of  charters, 
the  effect  of  all  general  laws  touching  the 
matter  of  the  appointment  of  deputies  or 
assistants  is  completely  nullified.  -It  is  ad- 
mitted that  by  section  4024,  Political  Code, 
appointments  of  deputies  are  required  to  be 
la  writing  and  filed  with  the  county  derk. 
Our  opinion  is  that,  where  the  board  of 
supervisors  has  failed  or  declined  to  exercise 
a  right  to  legislate  as  to  the  manner  of  ap- 
pointment of  subordinate  officers,  the  general 
laws  of  the  state  touching  such  matters 
should  govern.  The  constitutional  amend- 
ment referred  to  seems  not  to  restrict  the 
operation  of  general  laws  In  that  regard  by 
any  expKess  terms  or  definite  suggestion. 
There  are  other  sections  of  the  Political  Code 
than  the  one  cited  which  declare  that  ap- 
pointments of  deputies  must  be  in  writing 
and  that  an  oath  of  office  must  be  taken  by 
the  persons  appointed.  We  may  refer  to 
Political  Code,  sections  894  and  910.  Section 
910  particularly  refers  to  the  matter  of  the 
oath,  and  provides  that  deputies,  clerks,  and 
subordinate  officers  must,  "within  ten  days 
after  receiving  notice  of  their  appointment, 
take  and  file  an  oath  In  the  manner  required 
of  their  principals." 

The  position  of  respondent  that  no  writ- 
ten appointment  was  required  to  be  made, 
would  have  found  some  authority  in  prece- 
dent were  there  an  entire  absence  of  statu- 
tory law  upon  the  snbject  Bonds  v.  State, 
Mart  4  Y.  (8  Tenn.)  143,  17  Am.  Dec  795. 
Respondent  urges,  nevertheless,  as  further 
ground  for  sustaining  the  regularity  of  peti- 
tioner's appointment,  that  the  letters  intro- 
duced In  evidence  expressed  sufficient  to 
show  an  appointment  In  writing  made  by 
the  probation  officer.  The  case  of  People  v. 
Fitzsimmons,  68  N.  T.  614,  is  dted  as  an 
authority.  In  that  case  the  mayor,  who  le- 
gally had  the  right  to  appoint  certain  excise 
commissioners,  but  thinking  that  be  only 
had  the  right  to  recommend  to  a  city  coun- 
cil for  confirmation  such  appointments,  did 
transmit  to  the  latter  body  in  writing  his 
recommendation  containing  the  names  of 
three  persons  whom  he  designated  as  nomi- 
nees. It  was  held  that  such  a  writing  con-, 
stituted  a  sufficient  appointment.  It  is  well 
to  note  that  in  the  opinion  the  court  -there 
says  that  the  mayor  "selected  the  men;  he 
ajppolnted  them,  and  they  were  no  less  his 
appointments  after  confirmation  by  the  com- 
mon council."  It  was  clear  enough  in  that 
case  that  the  persons  who  assumed  office 
were  persons  actually  selected  and  nominated 
in  writing  by  the  mayor.  But  the  same  court 
in  a  later  decision  entitled  Babcock  et  al.  v. 
Murray  et  al.,  70  N.  T.  621,  declared  that  the 
decision  In  the  Fitzsimmons  Case,  supra,  bad 
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been  made  with  "ciMisiderable  hesitation  and 
not  without  great  doubts."  As  we  under- 
stand the  attitude  of  counsel,  as  impressed 
in  the  argument  in  briefs,  it  is  not  contend- 
ed that  if  section  4024  of  the  PoUtical  Code 
is  of  effect  as  governing  the  manner  of  ap- 
pointment of  assistant  probation  officers,  the 
letters  would  be  sufficient  evidence  of  com- 
pliance with  the  requisite  formalities.  That 
section  provides  as  follows: 

"Every  county,  towusbip,  or  district  officer 
except  a  Bupervlsor  or  judicial  officer,  may  ap- 
point as  many  depnties  as  may  be  necessary  for 
the  prompt  and  faithful  discharge  of  the  duties 
of  his  office.  Such  appointment  must  be  made 
in  writing,  and  filed  in  the  office  of  the  county 
clerk;  and  until  such  appointment  is  so  made 
and  filed,  and  until  such  deputy  shall  have  taken 
the  oath  of  office,  no  one  shall  be  or  act  as  such 
deputy." 

While  it  Is  not  argued,  we  have  taken  no- 
tice of  the  fact  that  the  provisions  of  section 
4024  mlgbt  be  construed  as  applicable  only 
to  deputies  or  assistants  appointed  In  excess 
of  those  specifically  provided  for  by  law.  In 
that  event  the  section  would  not  apply  to 
the  assistant  probation  officers.  For  that 
reason  we  have  called  attention  to  section 
■S94,  Political  Code,  which  provides: 

"The  appointment  of  deputies,  clerks,  and 
subordinate  officers,  when  not  otherwise  provided 
(or,  must  be  made  in  writing,  filed  in  tiie  office 
of  the  appointing  power  or  the  office  of  its 
clerk." 

If  we  are  to  say  that  the  last  provision 
was  the  one  under  which  the  appointment 
should  have  been  made,  then  It  would  have 
been  the  duty  of  the  chief  probation  officer 
to  make  a  record  of  the  appointment  in  bis 
office  in  some  substantial  form  and  for  the 
person  so  appointed  to  take  the  oath  of  of- 
fice. The  Question  is  not  raised,  but,  paren- 
thetically, we  may  suggest  that  nowhere 
in  the  findings  of  fact  does  it  appear  to  have 
been  determined  that  the  petitioner  ever 
took  an  oath  of  office  at  all.  That  point, 
however,  not  having  been  suggested,  no  rea- 
son for  this  decision  is  in  any  particular 
to  be  ascribed  to  the  lack  of  such  finding. 
The  evidence,  to  our  minds,  in  no  wise  sbows 
that  Gibson,  the  probation  officer,  ever  select- 
ed as  his  appointee,  directly  or  Impliedly, 
this  itetitioner.  It  appears  expressly  by  the 
evidence  that  such  selection  was  made  by 
the  judge  of  the  Juvenile  court  who,  as  we 
have  heretofore  determined,  had  no  power 
to  appoint.  By  every  reasonable  inference 
to  be  drawn  from  the  testimony,  it  seems 
dear  beyond  any  doubt  whatsoever  that  the 
chief  probation  officer  assumed  that  the 
Judge  had  the  right  to  make  the  appointment 
and  accepted  the  appointment  of  the  i>eU- 
tioner  because  of  that  fact  and  that  fact 
alone.  We  attach  no  weight  as  determina- 
tive of  this  matter  to  the  statement  contain- 
ed in  the  evidence  that  the  probation  officer 
consented  to  and  was'  willing  that  the  peti- 
tioner be  appointed  to  the  position.    He  did 


not  so  appoint  her,  and  the  letters  written 
by  him  were  apparentiy  merely  by  way  of 
compliance  with  the  regulations  of  the  civil 
service  commission,  under  the  control  of 
whom,  as  to  the  making  of  the  reports  of 
his  office,  he  seemed  to  be. 

Having  reached  the  condnsion  that  the 
evidence  was  insufficient  to  Justify  the  ma- 
terial finding  made  by  the  court  that  peti- 
tioner was  regularly  appointed  to  her  posi- 
tion, we  do  not  think  it  necessary  to  pass 
upon  the  question  suggested  in  conclusion 
by  the  appellant  In  the  petitioner's  com- 
plaint It  did  not  appear  that  the  auditor,  be- 
fore demand  for  the  salary  warrant  was  made 
upon  him,  had  reoeived  a  certificate  from  the 
dvU  service  commission  certl^lng  to  the  cor- 
rectness of  the  demand,  as  section  38  of  the 
Los  Angeles  county  charter  provides.  Appd- 
lanthas  contended  that  the  auditor  could  not 
be  compelled  by  mandate  to  act  until  such  cer- 
tificate had  been  furnished  him.  In  answei 
to  this  proposition,  respondent,  contends  that 
the  general  duties  of  the  auditor,  as  set  forth 
In  section  4091  of  the  Political  Code,  do  not 
admit  of  this  certificate  being  Insisted  upon 
as  a  prerequisite  to  the  issuance  of  a  war- 
rant for  a  salary  amount  which  is  fixed  by 
law.  There  is  no  doubt  at  all  but  that  in 
defining  the  duties  of  the  dvil  service  com- 
mission It  was  compefent  for  the  charter  to 
provide  that  such  commission  should  furnish 
to  the  auditor  evidence  that  the  officers  had 
performed  their  duties.  As  to  whether,  how- 
ever, the  presence  of  this  certificate  was  a 
necessary  prerequisite  to  the  issuing  of  the 
warrant  to  an  officer  whose  salary  is  fixed 
by  law,  we  do  not  dedde. 

Under  the  conclusions  expressed  it  must 
follow  that  the  petitioner  la  not  entitied  to 
the  rellet 

The  Judgment  la  reversed. 

We  concur:    CONBSIT,  P.  J. ;  SHAW,  J. 


C29  Cat.  A.  12) 

PEOPLE  T.  SIDWELLl    (Cr.  818.) 

(District  Court  of  Appeal,  Third  District,  Oal- 
ifomia.     Nov.  18,  1916.) 

1.  HoiaciDB  «=>339,  840— Appbai.— Habm- 

££88  EBBOB— iNVOLnNTABT  MAKSIiAUOHTEB. 

Defendant,  a  special  officer,  who  shot  and 
killed  another  while  endeavoring  to  force  hia 
way  into  a  room  where  be  suspected  gambling 
was  going  on,  was  denied  the  right  to  introduce 
evidence  showing  his  duty  to  force  his  way  into 
the  room.  The  court  also  erroneously  charged 
that  defendant's  act  in  forcing  his  way  into  the 
room  was  unlawful!  Held,  that  the  error  waa 
harmless,  for  the  jury  in  convicting  accused  of 
involuntary  manslaughter  must  have  found  that 
he  was  guilty  of  culpable  negligence,  and  that  is 
the  gravamen  of  the  offense  under  Pen.  Code,  { 
ISG,  regardless  of  whether  the  negligence  oc- 
curred in  the  commission  of  a  lawful  or  unlawful 
act. 

[E3d.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  {{  714-717,  720;  Dec,  Dig.  <S=>S3i), 
340.] 


«=9For  oUiar  cases  ua  same  topic  and  KBY-NUMBER  la  all  Key-Numbered  Digests  and  Indexes 


Digitized  by 


Lnoogle 


CaU) 


PEOFn:  ▼.  siovteiaj 


291 


2.  CsaavAi.  Law  ♦s»115&— AppEAir-RKvnrw. 

A  conviction  cannot  be  reversed  nnless  the 
appellate  court  can,  as  a  matter  of  law,  say  that 
the  verdict  was  not  justified. 

[Eid.  Note.— For  other  cases,  see  Criminal 
Law,  Gent  Dig.  {{  3074-S083;  Dea  Dig.  iS=> 
1159.1 

3.  Hoiacira   »=>2S5— BTTDMrcnc— 8  u  fjboiew- 

CT. 

Evidence  held  to  warrant  a  conviction  of  in- 
Tolantary  manslaughter. 

[Eid.   Note.— For  other  cases,   see  Homidde^ 
Gait.  Dig.  Sf  639-641;  Dec.  Dig.  <8=»256.] 
«.  CBimNAi.  Law  <8=s>967  —  Vxbdiot  —  Ik- 

PXAOHIIBNT, 

As  a  Terdict  cannot  be  impeached  by  the  af- 
fidavits of  the  Jurors  themselves,  accused  wag 
properly  denied  a  new  trial,  notwithstanding  af- 
fidavits by  jurors  that  they  deemed  he  was  en- 
titled to  an  aogaittal,  and  that  none  of  the  ju- 
rors nnderstood  the  offense  of  which  they  con- 
victed him  was  a  felony. 

(Eid.  Note.— For  other  cases,  see  Criminal 
T>aw,  Gent.  Dig.  H  2392-2396;  Dec.  Dig.  <&=» 
957.1 

Appeal  from  Superior  Court,  Lassen  Coun- 
ty;   H.  D.  Burroughs,  Judge. 

W.  P.  Sldwell  was  convicted  of  Involuntary 
manslaughter,  and,  from  the  judgment  and 
an  order  denying  new  trial,  he  appeals.  Af- 
firmed. 

Pardee  &  Pardee,  of  Susanville,  for  appel- 
lant n.  S.  Webb,  Atty.  Gen.,  and  J.  Charles 
Jones,  Deputy  Atty.  Gen.,  for  the  People. 

HART,  3.  The  defendant  was  charged  by 
information  duly  filed  in  the  superior  court 
of  Lassen  county  with  the  crime  of  murder, 
and,  npon  his  trial  on  said  charge,  was 
convicted  of  the  crime  of  Involuntary  man- 
slau^ter,  and  thereafter  sentenced  by  the 
conrt  to  serve  a  period  of  one  year  in  the 
state  penitentiary.  He  appeals  from  the 
judgment  of  conviction  and  the  order  deny- 
ing his  motion  for  a  new  trlaL 

The  h(Hniclde  occurred  at  the  town  of 
Westwood,  in  said  county  of  Lassen,  on  the 
14th  day  of  March,  1915.  It  appears  to  be 
conceded,  although  we  have  been  unable  to 
find  the  facta  to  have  been  shown  by  the 
evidence,  that  the  town  of  Westwood  has 
been  brought  into  existence  within  the  last 
three  years  by  the  Red  River  Lumber  Com- 
pany, a  corporation,  maintaining  an  exten- 
sive lumber  manufacturing  plant  there;  that 
said  company  owns  all  the  real  estate  with- 
in said  town  or  npon  which,  it  stands;  and 
tbat  the  town  has  a  population  of  approxi- 
mately 2,500,  all  of  whom  are  employes,  or 
members  of  the  families  of  employes,  of  said 
ccMttiteny.  It  appears  from  the  record  that 
tbe  company  maintains  a  number  of  board- 
ing, lodging,  and  bunk  houses,  in  which  many 
of  its  employes  are  housed  and  boarded,  and 
also  a  number  of  private  reddences  for  use  by 
employ^  having  families.  One  of  the  places 
so  established  and  maintained  by  the  com- 
pany is  the  "Hotel  Seville,"  in  which  a  num- 
ber of  employ^,  principally  those  of  the 
Spanish  and  Mexican  races,  occupied  apart- 


ments. It  seems  that  th«  company,  from  tbo 
beginning  of  the  time  at  which  it  established 
its  enterprise  at  Westwood,  laudably  at- 
tempted to  maintain  the  town  as  a  peaceful 
and  law-abiding  community,  and  to  encour- 
age and  promote  habits  of  sobriety  and 
industry  among  Its  employes,  and  to  that  end 
adopted  and  promulgated  a  rule  prohibiting 
gambling  and  the  use  of  intoxicating  liquors 
within  the  town  limits  among  and  by  such 
empIoye&  To  enforce  said  rule.  It  was,  quite 
naturally,  deemed  essential  to  police  the 
town,  and  to  some  extent  this,  was  done,  and 
thus  a  necessary  and  reasonable  surveillance 
over  the  employes  maintained.  .The  defend- 
ant bad  been  commissioned  by  the  company 
to  discharge  the  duties  of  a  special  police 
officer  and,  to  vest  him  with  authority  to 
make  arrests  emd  otherwise  enforce  the  law 
and  the  rules  and  regulations  of  the  com- 
pany within  the  limits  of  tbe  town  of  West- 
wood,  he  was  appointed  a  deputy  sherifF  by 
the  sheriff  of  Lassen  county.  He  had  t>een 
given  instructions  by  the  officers  of  the  lum- 
ber company  to  report  to  them  any  gambling 
among  tbe  employes  of  the  company  within 
the  town  which  he  might  discover,  and,  fur- 
thermore, was  instructed  that,  in  the  event 
he  had  reason  to  believe  that  gambling  was 
being  carried  on  In  any  room  of  any  of  the 
lodging  and  bunk  bouses,  to  break  even  the 
door  of  such  room,  If  necessary,  so  that  he 
might  be  able  to  Identify  and  report  to  the 
company  the  names  of  the  employes  thus  en- 
gaged in  violating  the  rule  against  that  prac- 
tice. 

The  Immediate  tacts  and  circumstances  of 
the  shooting  are  correctly  told  In  the  brief 
of  counsel  for  the  defendant  as  follows: 

"About  midnight,  between  the  13th  and  14tb 
of  March,  1915,  defendant,  being  on  duty,  toolc 
with  him  one  Robert  Weber,  who  was  in  the 
employ  of  the  company  and  acting  as  night 
watch  at  the  time,  and  started  out  to  see  if  any 
of  the  men  were  gambling  in  any  of  the  com- 
pany's lodging  or  bunk  houses.  At  about  half 
an  hour  after  midnight  in  the  morning  of  March 
14tb,  they  came  to  a  lodging  house  known  as  the 
Hotel  Seville,  and,  seeing  from  the  outside  tliat 
there  was  light  in  one  of  the  rooms  on  the  first 
floor  of  the  building,  they  went  inside  and  by  lis- 
tening at  the  door  of  room  No.  8,  they  beard 
what  they  b^eved  to  be  the  noise  of  gambling 
from  within,  and,  finding  the  door  locked,  de- 
fendant determined  to  br^tk  it  open.  With  this 
in  ^-iew,  according  to  his  statement,  he  took  hix 
pistol — a  Colt  army  special,  double  action  re- 
volver of  38  caliber — from  his  hip  pocket  and 
placed  it  in  his  left  band,  so  that  he  mi^ht  take 
the  door  knob  In  his  right  hand  and  put  his  right 
shoulder  against  the  door.  The  gun  was  not 
cocked — of  this  he  is  very  positive--but  the  very 
instant  the  door  was  broken  open  the  gun  was 
discharged.  This  is  shown  by  the  evidence  of 
five  witnesses  for  the  prosecution  who  were  in 
the  room  at  the  time. 

"By  the  evidence  of  the  prosecution  it  i» 
shown  that  there  were,  at  the  time,  in  the  room, 
nine  persons,  all  of  them  being  Spaniards.  They 
were  sitting  around  a  table  gambling.  One  sat 
in  a  chair  behind  the  table  facing  the  door. 
Three  sat  on  a  tted  on  the  left-hand  side  of  the 
room  and  two  on  a  chair,  which  was  turned 
down,  between  the  table  and  the  door,  so  that  the 
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one  man  conM  sit  on  the  lega  of  the  chair,  and 
the  other  on  the  back  of  the  chair;  the  top  of 
the  chair  back  resting:  on  the  bed  which  was  on 
the  right-hand  side  of  the  room  as  you  go  in. 
'  "The  man  sitting  on  the  legs  of  the  chair,  with 
his  back  to  the  door,  was  Francisco  Escnvano, 
the  one  who  was  killed.  The  evidence  shows 
that  he  was  shot  through  the  body,  the  bullet 
having  entered  a  few  inches  above  the  crest  of 
the  hip  and  about  half  an  inch  to  the  left  of  the 
spine,  the  point  of  exit  being  about  IV^  inches 
above  the  navel  and  half  an  inch  to  the  left  of 
the  middle  line  of  the  front  of  the  body,  the 
bnllet  having  taken  a  horizontal  course  through 
the  body,  perforating  the  stomach  and  the 
bowels  in  several  place*. 

"Defendant  testified  that  he  first  thonriit, 
when  he  heard  the  discharge  of  the  gun,  that 
some  one  in  the  room  had  shot  him,  but  he  soon 
realized  that  be  was  not  hit  and  that  E}8crivano 
was  woanded.  In  any  case,  it  is  clear  from  the 
evidence  that  Kscrivano  immediately  made  an 
outcry  in  Spanish,  and  cot  op  and  moved  about 
in  such  a  way  as  ti>  lead  the  witnesses  to  think 
at  first  that  he  was  wounded  in  his  leg.  Almost 
Immediately  npon  discovering  that  the  man  was 
wounded,  and  believing  the  wound  to  be  in  the 
leg,  and  therefore  not  necessarily  serious,  Sid- 
well  gave  his  gun  to  Weber,  told  him  to  keep 
all  the  men  in  the  room,  and  ran  upstairs  in  the 
building  to  the  clerk's  room  where  there  was  a 
telephone,  and  called  up  a  nuise  at  the  hospital, 
to  have  the  doctor  come  at  once  to  the  Seville, 
that  a  man  was  shot  in  the  leg.  He  then  went 
back  downstairs,  by  which  time  the  man's 
friends  bad  opened  bis  clothing  and  discovered 
that  he  was  shot  through  the  body.  When  the 
defendant  returned  to  the  room  and  found  this 
state  of  facts  and  found  the  man  on,  or  partly 
on,  his  feet,  he  told  the  men  to  lay  him  on  one 
of  the  beds;  that  he  was  too  badly  hurt  to  be 
allowed  to  stand  up  and  walk  around ;  and  then 
immediately  ran  upstairs  again  and  called  up  the 
stable  to  have  a  conveyance  sent  at  once,  to  use 
as  an  ambulance,  to  take  the  man  to  the  ho«- 
pltal.  After  coming  downstairs  the  second  time, 
Sidwell  became  impatient  becanse  the  doctor  did 
not  arrive  promptly  and,  after  a  few  minutes, 
started  to  the  hopsital  to  see  what  was  delaying 
him.  He  met  the  doctor  near  the  hospital  and 
returned  with  him  to  the  Seville.  Escrivano 
was  placed  in  a  wagon — on  a  cot— but,  the  road 
being  rough  and  causing  him  much  pain,  the  cot 
was  taken  from  the  wagon  and  he  was  carried  to 
the  hospital  by  hand;  the  defendant  assisting 
■  him.  The  doctor  gave  such  attention  to  the  case 
as  was  possible,  but  Escrivano  died  about  8 
o'clock  on  Monday  evening,  March  ISth." 

The.  above  embraces  a  Bynoptlcal  statement 
of  all  tlie  facts  brought  to  the  attention  of 
tlie  Jury. 

The  defendant  complains:  (1)  That  the 
evidence  Is  InsufSclent  to  support  the  verdict; 
(2)  that  the  court  erred  to  his  prejudice  by 
its  rulings  excluding  certain  testimony;  (3) 
that  it  likewise  erred  in  its  refusal  to  adopt 
and  read  to  the  Jury  certain  instructions  pro- 
posed by  him;  (4)  that  prejudicial  error 
was  committed  In  the  order  denying  him 
a  new  trial  on  the  ground  of  the  alleged 
misconduct  of  the  Jury  whereby  a  fair  and 
due  consideration  of  the  case  was  prevented. 

[1]  WhUe  It  Instructed  the  Jury  that  the 
Red  River  Lumber  Company,  being  the  owner 
of  the  Hotel  Seville,  had  the  right  to  make  a 
rule  that  no  gambling  would  be  permitted 
In  any  room  or  part  of  said  hotel  and  the 
further  right  to  "direct  and  Instruct  the  de- 
fendant to  use  all  lawful  means  for  the  pur- 
pose of  detecting  persons  engaged  In  gam- 


bling" in  any  of  the  rooms  of  said  botel,  the 
court  refused  to  Instruct,  as  requested  by  the 
defendant,  that  the  said  company  bad  the 
right  to  direct  and  authorize  the  accused  to 
break  Into  such  rooms  or  -  houses.  If  neces- 
sary, for  the  purpose  of  ascertaining  whether 
the  rule  of  the  company  against  gambling 
was  being  violated,  and  that  the  defendant, 
when  breaking  into  the  room  of  the  deceas- 
ed on  the  occasion  of  the  shooting,  *Vas 
actually  within  his  legal  rights."  To  the 
contrary,  the  court  told  the  Jury  that  the 
breaking  into  the  room  of  the  deceased  by 
the  defendant  "was  a  wrong." 

The  court  refused  to  permit  the  defendant 
to  show  that  the  penalty  of  violating  the 
rule  against  gambling  would  be  the  discharge 
of  those  found  engaged  therein  from  the 
employment  of  the  company,  and,  further- 
more^ disallowed  testimony  offered  by  the 
defense  which  would  have  shown  or  tended 
to  show  that  the  employes  of  the  company 
expressed  dissatisfaction  with  the  company's 
Inhibition  against  gambling  and  that  certain 
of  them,  not  named  and  perhaps  not  Indiyldo- 
ally  known,  had  threatened  to  resist  by  vio- 
lent means  any  attempt  of  the  defendant  or 
any  special  officer  of  the  company  to  »iter 
their  rooms  for  the  purpose  of  detecting  them 
in  the  act  at  violating  said  rule. 

"Manslaughter  la  the  unlawful  killing  of  a  hu- 
man being,  without  malice.  It  is  of  two  kinds: 
(P  Voluntary— upon  a  sudden  quarrel  or  heat  of 
passion.  (2)  Involuntary— in  the  commission  of 
an  unlawful  act,  not  amounting  to  a  felony; 
or  in  the  commission  of  a  lawful  tu;t  which  mi^t 
produce  death,  in  an  unlawful  manner,  or  with- 
out due  caution  and  circumspection."  Pen. 
Code,  I  192. 

Thus  it  will  be  observed  that,  while  in- 
voluntary manslaughter  may  be  committed 
In  two  different  ways,  the  lieglslature  has 
not  recognized,  as  between  those  two  ways, 
any  distinction  in  the  degree  of  turpitude 
characterizing  that  crime.  In  other  words, 
the  crime  is  that  of  involuntary  manslaugh- 
ter whether  the  killing  be  ocHnmitted  in  the 
execution  of  an  unlawful  act,  etc,  or  in  the 
execution  of  a  lawful  act,  etc:,  or  where 
death,  not  willfully  or  intenticmally  produc- 
ed, Is,  nevertheless,  caused  by  the  gross  or 
culpable  negligence  of  the  defendant — negli- 
gence which.  In  degree,  goes  so  far  beyond 
that  negligence  merely  which  suffices  to  im- 
pose a  dvll  liability  for  damages  as  to  con- 
stitute it  criminal  negligence  for  wlilcb  the 
party  guilty  of  it  may  be  held  criminally 
llabl& 

Now,  conceding  that  the  court  erred  in  in- 
structing the  Jury  that  the  defendant  com- 
mitted a  wrong  by  breaking  open  the  door 
of  the  room  in  which  the  deceased  and  others 
were  supposed  to  be  gambling,  or.  In  other 
words,  that  the  defendant  had  no  legal  right 
to  break  into  a  room  or  housse  of  the  com- 
pany for  the  purpose  of  apprehending  Its 
employ^  In  the  act  of  violating  the  rule 
against  gambling;  conceding  further  that 
the  court  should  have  allowed  the  defendant 
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to  prove  that  the  empIoy&!  were  dissatisfied 
■with  Bald  rule  and  had  threatened  to  do 
violent  Injury  to  the  defendant  or  any  other 
employ^  who  might  undertake  to  detect  them 
In  the  act  of  gambUng  In  the  houses  or  rooms 
of  the  company,  and  further  assuming  that 
the  court  erred  In  not  permitting  the  defend- 
ant to  show  what  would  be  the  result  to  the 
employ^  If  found  in  the  act  of  gambling 
contrary  to  said  rule;  conceding,  further- 
more, what  is  true  as  a  legal  proiiosltlon, 
that  the  defendant  had  the  right  to  carry 
a  deadly  weapon  upon  his  person  and  the 
right,  in  view  of  the  threats  above  referred 
to  and  which  liad  prevlousfy  been  communi- 
cated to  him,  to  carry  such  weapon  in  hia 
liand  at  the  time  he  attempted  to  ascertain 
whether  gambling  was  going  on  in  the' room 
In  which  the  fatal  shooting  occurred — con- 
ceding, we  say,  the  legal  integrity  of  all  the 
foregoing  propositions,  still  one  of  the  Issues 
Involved  in  the  charge  against  the  defendant 
was  whether,  in  the  handling  of  the  weapon, 
at  the  time  of  the  fatal  shooting,  he  was 
culpably  negligent,  and,  if  so,  whether  such 
negligence  was  the  cause  of  the  death  of  the 
deceased,  and,  in  view  of  the  conclusion  of 
the  jury  that  the  accnsed  was  guilty  of  in- 
volnntary  manslaughter,  which  crime  Involves 
no  element  of  Intent  but  proceeds  solely 
from  a  degree  of  negligence  which  makes 
the  act  of  killing  unlawful,  it  cannot  be  con- 
ceived or  Justly  be  declared  that  be  suffered 
any  prejudice  by  reason  of  the  alleged  errors 
complained  of,  for,  by  the  verdict,  he  was 
given  the  full  benefit  of  whatever  force  there 
might  have  been  in  the  excluded  testimony 
and  the  instructions  proposed  by  him  but 
disallowed  by  the  court  Whether  the  killing 
was  the  result  of  "the  commission  of  an  un- 
lawful act,  not  amounting  to  a  felony,"  or 
occurred  "in  the  commission  of  a  lawful  act 
which  might  produce  death,  In  an,  unlawful 
manner,  or  without  due  caution  or  circum- 
spection," the  defendant  could  obviously 
have  been  convicted  of  no  less  a  crime  than 
that  of  which  he  was  found  guilty,  even  if 
the  testimony  and  the  Instructions  whose 
disallowance  by  the  court  constitutes  the 
ground  of  the  objections  under  consideration 
had  been  admitted  and  given.  In  other 
words,  it  being  true,  as  the  Code  section  de- 
clares, that  involuntary  manslaughter  may 
be  committed  while  the  party  responsible 
for  the  kUling  is  doing  a  lawful  act,  and, 
assuming  that  the  rejected  testimony  and  in- 
structions would  have  conveyed  to  the  Jury 
certain  facts  and  principles  of  law  in  all  re- 
spects sound  and  pertinent  to  the  charge  as 
laid  In  the  Information,  yet  if  the  evidence 
was  sufficient  to  convince  the  jury  that  the 
discharge  of  the  weapon  was  directly  due  to 
to  the  gross  or  culpable  negligence  of  the  de- 
fendant in  the  handling  of  the  weapon  at 
the  time  of  its  discharge  and  that  such  neg- 
ligence was  the  cause  of  the  death  of  Escri- 
vano,  then,  since  he  was  found  guilty  of  the 


lowest  crtme  of  which  be  could  be  convicted 
under  the  information,  the  rulings  excluding 
the  proffered  testimony  and  disallowing  the 
proposed  instructions  could  not  have  had  a 
harmful  or  prejudicial  effect  upon  the  sub- 
stantial rights  of  the  accused. 

As  we  conceive  it,  the  principle  thus  ap- 
plied is  the  same  as  where  an  erroneous  In- 
struction peculiarly  applicable  to  a  charge 
of  murder  of  the  first  degree  has  been  given 
and  .the  verdict  is'  one  of  guilty  of  murder 
of  the  second  degree  or  of  monslauj^htci'. 
Repeatedly  it  has  been  held  thfit  in  such  case, 
even  though  the  instruction  might  be  prej- 
udicially erroneous  where  the  verdict  was 
of  the  first  degree,  a  verdict  of  guilty  of  the 
lesser  degree  of  murder  or  of  manslaughter 
would  render  the  instruction  innocuous  in 
its  effect  upon  the  rights  of  the  accused. 

[2, 3]  We  now  come  to  a  consideration  of 
the  proposition,  urged  with  much  vigor  by 
the  defendant,  that  the  jury  were  not  justi- 
fied by  the  evidence  in  finding  him  guilty  of 
any  crime  or  degree  thereof  embraced  with- 
in the  crime  charged. 

The  question,  however,  with  respect  to  the 
evidence  which  this  court  is  alone  author- 
ized to  determine,  is  whether  we  can  say, 
from  the  record,  as  a  matter  of  law,  that 
the  jury  were  not  justified  In  finding  the  ver- 
dict they  returned ;  and  it  may  Just  as  well 
here  be  stated  that,  after  a  careful  review  of 
the  whole  record,  we  are  con&trained  to  the 
conclusion  that  we  would  not  be  jnstlQed 
In  80  declaring.  In  other  words,  the  evidence 
as  it  is  brought  before  us  is  such  that  wheth- 
er the  defendant  was  culpably  negligent  in 
the  handling  of  the  weapon  at  the  time  the 
fatal  shot  was  discharged  therefrom  and, 
if  so,  whether  such  negligence  was  the  cause 
of  the  death  of  E^scrivano,  are  questions 
which  it  was  for  the  jury  to  determine  and 
not  within  the  legal  competence  of  this  court 
to  revlcjw. 

The  general  facts  of  this  most  unfortunate 
affair  are  given  above.  But  precisely  how.  or 
in  what  manner  the  pistol  was  discharged, 
the  evidence  does  not  disclose,  nor,  indeed, 
under  the  circumstances,  is  it  to  be  supposed 
that  any  one  would  know,  unless  it  was  the 
defendant  himself.  He,  however,  declared 
that  he  could  not,  except  by  mere  conjecture, 
explain  the  direct  cause  of  the  discharge  of 
the  weapon,  although  the  theory  advanced 
by  the  defense  Is  that  he  must  have  had  his 
finger  npon  the  trigger  of  the  weapon  when 
he  was  in  the  act  of  forcing  the  door  open 
and  have  unconsciously  pulled  the  trigger 
as  the  door  gave  way  under  the  force  he  put 
upon  it 

The  weapon^  according  to  the  evidence  and 
the  testimony  of  the  defendant  himself,  was 
what  is  known  as  a  "self-cocker"  and  oper- 
ates automatically ;  that  is,  it  is  one  of  those 
revolvers  that  are  discharged  by  means  of 
pressure  upon  or  the  pulling  of  the  trigger. 
As  seen,  at  the  time  the  defendant  attempted 
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to  and  did  sbore  the  door  In,  he  held  the 
weapon  uncocked  in  his  left  hand,  using  hia 
right  hand  and  shoulder  to  break  open  the 
door.  The  Instant  the  door  gave  in  from  the 
force  applied  to  it  by  the  defendant,  the 
weapon  exploded.  In  other  words,  the  giv- 
ing way  of  the  door  and  the  discharge  of  the 
pistol  were  approximately  simultaneous. 
The  only  plausible  explanation  of  the  cause 
of  the  discharge  Is  that  either  the  trigger 
came  in  contact  with  some  part  of  the  door 
when  it  was  forced  open  in  such  manner  as 
to  throw  the  lock  hack  or,  as  the  defense 
suggests,  the  defendant  had  his  finger  upon 
the  trigger  at  the  moment  he  exerted  the 
force  necessary  to  shove  the  door  in  and  at 
the  same  instant  of  time  involuntarily  pulled 
the  trigger — a  movement  which  could  be  in- 
fluenced or  caused  by  the  exertion  employed 
in  breaking  open  the  door  by  means  of  the 
force  required  to  be  exerted  for  that  purpose. 
This  latter  theory  is  the  more  plausible  of 
the  two  and,  as  seen,  coincides  with  the 
view  of  the  defendant  as  to  the  cause  of  the 
discharge  of  the  weapon.  It,  however,  only 
emphasizes  the  fact  of  the  recklessness  in 
handling  a  loaded  firearm  near  the  presence 
of  others  when  the  party  handling  it  la  at 
the  same  time  attempting  some  other  act 
which  n)ust  necessarily  distract  his  atten- 
tion from  the  weapon.  But  whatever  might 
have  been  the  direct  cause  of  the  discharge 
of  the  weapon,  the  fact  remains  that  it  was 
discharged  through  some  cause  whUe  in  the 
hand  of  the  defendant  and  while  he  was  en- 
gaged in  forcibly  effecting  an  entrance  into 
a  room  where  there  was  gathered  a  number 
of  persons  sitting  about  a  table  in  dose  prox- 
imity to  the  door  broken  open  by  him  and  of 
whose  presence  there  he  was  aware. 

The  handling  of  a  loaded  firearm  in  a  pub- 
lic street  or  in  a  building  or  other  place 
where  a  number  of  people  are  assembled  or 
are  passing  to  and  fro  is  always  attended 
with  more  or  less  danger,  even  where  snme 
degree  of  care  is  exercised  In  the  handling 
of  such  weapon;  but  how  much  more  dan- 
ger must  there  be  In  the  handling  of  such 
weapon  by  a  person  at  a  time  when  his  mind 
is  occupied  by  another  matter  of  paramount 
concern  to  him.  Hia  mind  could  not  at  that 
time  be  upon  the  weapon  to  snch  a  degree 
as  to  enable  him  to  handle  it  with  the  care 
and  caution  with  which  ordinarily  he  would 
probably  handle  it  That  the  defendant's 
mind  was  not  upon  his  weapon  as  he  was 
forcing  the  door  open  is  very  clear  from  the 
fact  that  he  did  not  know  precisely  how  It 
came  to  be  discharged.  It  would  seem  to  be 
true  that  the  act  of  the  defendant  In  hold- 
ing in  bis  hand  a  loaded  weapon  at  the  time 
he  was  engaged  in  forcing  an  entrance  into 
the  room,  thus  bringing  into  play  much,  if 
not  all,  of  his  physical  power,  and  with  his 
mind  centered  npon  getting  into  the  room. 
Itself  constituted  gross  or  culpable  negli- 
gence.   At  all  events,  the  Jury  could  reason- 


ably have  so  viewed  that  act,  and  their  ver- 
dict Implies  that  they  did  thus  view  it,  and, 
as  before  stated,  we  are  unprepared  to  eay, 
as  a  matter  of  law,  that  they  reached  an 
erroneous  conclusion,  or  that  the  result  of 
their  consideration  of  the  evidence  is  not 
Justified. 

[4]  The  next  and  last  point  to  he  consider- 
ed involves  the  question  of  the  alleged  mis- 
conduct of  the  Jury. 

It  appears  that,  after  the  case  had  been 
submitted  to  the  jury  and  the  latter  had  re- 
tired to  the  Jury  room  for  deliberation  and 
had  thus  been  out  for  some  time,  they  caused 
to  be  conveyed  to  the  Judge-  Information  that 
they  desired  further  Instruction  as  to  the 
amount  of  punishment  to  which  the  defend-' 
ant  would  be  amenable  in  the  event  of  the 
return  of  a  certain  verdict  The  court  there- 
upon ordered  the  Jury  to  be  brought  before 
it,  and,  this  being  done,  the  foreman,  after 
stating  that  they  had  not  agreed  upon  a  ver- 
dict, remarked: 

"The  jury  would  like  to  ascertain  the  degree 
of  panishmeDt  that  would  follow  conviction  of 
either  one  of  the  degrees  of  murder  charged  in 
the  complaint**  ' 

To  which  the  court  replied  that,  except  as 
to  the  crime  of  murder  of  the  first  degree,  the 
matter  of  punishment  was  wholly  a  province 
of  the  court,  and,  consequently,  one  with 
which  the  Juiy  had  no  concern,  and  declined 
to  give  them  any  information  upon  the  sub- 
ject The  Jury  were  thereupon  returned  to 
the  Jury  room  for  further  consideration  of 
the  case. 

In  support  of  his  motion  for  a  new  trial 
upon  the  ground  of  the  asserted  "misconduct 
of  the  Jury  by  which  a  fair  and  due  consider- 
ation of  the  case  has  been  prevented"  (sec- 
tion 1181,  subd.  3,  Pen.  Code),  the  defendant 
filed  and  introduced  affidavits  by  two  of  the 
Jurymen  in  which  they  alleged  that  they 
were  at  all  times  during  the  deliberations  of 
the  Jury  of  the  opinion  that  the  defendant 
was  entitled  to  an  acquittal  at  their  hands 
and  so  voted  up  to  the  time  that  they  were 
led  to  believe  that  the  crime  of  involuntary 
manslaughter  "was  and  is  not  a  felony  under 
the  laws  of  the  state  of  California ;  and 
afilants  further  say  that  to  the  best  of  their 
knowledge  and  recollection  each  and  every 
member  of  said  Jury,  while  deliberating  upon 
said  case,  expressed  himself  as  believing  that 
the  crime  of  involuntary  manslaughter  is  and 
was  not  a  felony  under  the  laws  of  the  state 
of  California**;  that,  had  they  known  or 
believed  that  the  crime  of  Involuntery  man- 
slaughter was  a  felony  under  the  laws  of  the 
stete  of  California,  they  "never  would  have 
consented  or  agreed  to  a  verdict  of  guilty  of 
snch  crime  in  said  action." 

The  reply  to  the  contention  that  the  show- 
ing thus  made  entitled  the  defendant  to  a 
new  trial  is  that  the  afBdavita  of  Jurors  can- 
not be  received  or  considered  for  the  purpose 
of  Impeaching  their  verdict  People  v.  Azoff, 
105  Cal.  632,  39  Paa  60;  People  v.  Soap,  127 
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Cal.  406,  411, 58  Fac  TTl :  People  v.  Bmmons, 
7  Cal.  App.  685,  95  Pac.  1032.  In  the  Soap 
Case,  supra,  the  ground  ot  the  alleged  mis- 
conduct of  the  Jury  was  precisely  the  same 
as  that  upon  which  the  defendant  in  the 
case  at  bar  based  his  affidavits  alleging  ml» 
conduct    The  court  in  that  case  said: 

"It  has  been  definitely  settled  that  the  affidavit 
of  a  juror  cannot  be  received  to  impeach  the  ver- 
dict except  where  it  Is  the  result  of  a  resort  to 
the  determination  of  chance." 

We  have  now  considered  and  disposed  of 
all  the  points  urged  for  a  reversal. 

The  Judgment  and  the  order  aK)ealed  from 
are  affirmed. 

OHIPMAN,  P.  J.    I  concur. 

BURNETT,  J.  I  concur  in  the  Judgment 
and  the  foregoing  opinion,  but  I  desire  to  add 
that,  in  my  Judgment,  if  the  defendant  had 
shown  the  facts  that  he  sought  in  vain  to 
introduce  in  e\'idence,  it  would  have  afforded 
no  Justification  nor  excuse  for  his  conduct 
in  needlessly  Imperiling  the  lives  of  the  men 
in  the  room.  The  mere  circumstance  that 
gambling  was  being  carried  on  was  not  suf- 
ficient, as  I  view  it,  to  warrant  the  defendant 
in  breaking  down  the  door,  with  a  loaded 
pistol  in  his  hand.  Especially  would  this  be 
true  when  he  had  reason  to  believe  that  a 
fatal  aftray  might  ensue.  His  desire  and 
that  of  the  comi>any  to  suppress  gambling 
was,  of  course,  commendable ;  <  but  the  meth- 
od resorted  to  was  too  drastic.  Human  life 
Is  too  precious  to  be  Jeopardized  for  the 
purpose  of  ascertaining  whether  parties  are 
engaged  In  a  peaceful  game  of  poker.  De- 
fendant should  have  directed  the  inmates  to 
open  the  door  before  resorting  to  such  vio- 
lence, and  I  think  he  should  have  gone  away 
rather  than  plunge  into  the  room  with  his 
loaded  revolver  in  his  hand.  Our  aversion  to 
vice  should  not  blind  us  to  the  more  vital 
consideration  of  life  itself. 


(29  Cal.  A.  U) 

LUND  et  aL  T.  LAOHMAN.    (dr.  1662.) 

(District  Ctonrt  of  Appeal,  First  District    Cali- 
fornia.   Nov.  20,  1916.    On  Petition  for 
Rehearing,  Dec.  20,  1915.) 

1.  Sales  «s336»— Rxmkdibs  or  Sbixeb— Suit 
roB  Bbbach  or  Oontkaot. 

Where  the  buyer  of  wine  bottles  refused  to 
accept  them,  and  title  thereto  had  not  passed 
from  the  sellers,  who  thereupon  resold  the  bot- 
tles at  private  sale,  their  only  remedy  was  to 
sue  for  damages  for  breach  of  the  contract  of 
sale. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  H  1063,  1064;    Dec.  Dig.  «=>369.] 

2.  Saijes  ®=9384— Rekedies  or  Seixkb— Suit 
FOB  Bbbach  of  Contbaot— Damaobs— Stat- 

U'lK. 

In  a  snit  for  damages  by  the  sellers  of  wine 
bottles  against  the  buyer,  who  refused  to  accept 
the  measure  of  damages  was  regulated  by  Cav. 
Code,  I  3363,  providing  that  in  estimating  dam- 
ages the  value  of  property  to  a  seller  is  deemed 
to  be  the  price  which  he  could  have  obtained 


therefor  In  the  market  nearest  the  place  at  which 
the  property  should  have  been  accepted  by  the 
buyer,  and  at  such  time  after  the  breach  of  the 
contract  as  would  have  sufficed,  with  reasonable 
diligence,  for  the  seller  to  effect  a  resale. 

[Ed.  Note. — For  other  cases,  see  Sales,  Ont 
Dig.  H  lOee-1107;    Dec.  Dig.  «=»384.] 

3.  Salxb  $=3384— Reuedies  of  Seixeb— Ac- 
TioiT  fob  Bbbach  —  Damaqbs  —  Statutx  —  ' 
"Mabkbt  Valub."  . 

Under  said  section,  where  the  sellers  of 
wine  bottles,  upon  the  buyer's  refusal  to  accept 
commissioned  their  agent  to  resell,  who,  being 
ignorant  of  the  condition  of  the  market  did  so 
ati  private  sale  below  market  -price,  which,  at 
the  time,  was  over  the  contract  price,  the  sellers 
could  not  recover  the  difference  between  the 
price  at  which  their  agent  sold  and  the  contract 
price,  since  the  statute  does  not  provide  that  the 
value  of  property  to  the  seller  is  the  price  which 
he,  personally,  or  his  agent  can  obtain  for  it 
regardless  of  the  market  price,  while  "market 
vailue"  is  the  highest  price  of  a  commodity  in  the 
market  where  it  is  offered  for  sale  which  those 
having  the  means  and  inclination  will  pay,  a 
value  controlled  by  the  condition  of  the  market 
with  reference  to  supply  and  demand,  rather 
than  by  the  selling  ability  of  the  seller. 

[Ed.  Note. — ^For  other  cases,  see  Sales,  Cent 
Dig.  {{  1096-1107 ;   Dec.  Dig.  <S=s384. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Market  Valae.] 

4.  Sales  $=>331— Remxoibs  of  Selleb— Bb- 

BAXE— TlMB. 

While  a  seller  of  goods  need  not  resell  Im- 
mediately after  repudiation  of  the  contract  of 
sale  by  the  buyer  and  his  refusal  to  accept  nev- 
ertheless he  must  exercise  reasonable  diliKence 
in  locating  the  nearest  market  and  ascertaining 
the  prevuling  market  price  for  the  rejected 
goods  to  sell  thereat 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  §  920;   Dec  Dig.   «=9334.] 

6.  Sales  <S=s>S8i  —  Remedieb  of  Butbb  —  Ac- 
tion fob  Bbeach— Mabkei  Value— Suffi- 
ciENCT  of  Evidence. 

In  an  action  by  the  sellers  of  wine  bottles, 
who,  upon  the  buyer's  refusal  to  accept  resold 
at  private  sale  through  their  agent,  who,  through 
his  ignorance  of.  the  market,  secured  less  than 
market  price,  evidence  held  sufficient  to  justify 
a  finding  that  the  market  price  for  bottles  pre- 
vailing on  the  day  and  for  many  days  after  their 
tender  and  rejection  by  the  buyer  was  at  a  sub- 
stantial advance  over  the  contract  price  which 
would  have  covered  the  expense  of  drayage,  stor- 
age, and  insurance  for  a  reasonable  time. 

[Ed.  Note. — For  other  cases,  see  Sales,  Cent 
Dig.  {  1097 ;   Dec.  Dig.  «=»383.] 

6.  Sales  ^=9384— Reicedieb  of  Sblleb— Ao- 
TioN  FOB  Bbeach— Damageb. 

Where  the  sellers  of  wine  bottles  failed, 
after  rejection  by  the  buyer,  to  take  advantage 
of  prevailing  market  prices  so  much  greater  than 
the  contract  price  that  a  side  in  the  market 
would  have  made  them  whole,  they  could  not 
predicate  a  claim  for  damages  on  account  of  in- 
terest upon  damages  accruing  from  the  breach, 
or  for  compensation  for  making  a  resale  at  less 
than  market  price  in  the  form  of  a  commission 
upon  the  price  obtained. 

[Ed.  Note. — For  other  cases,  see  Sales,  Cent 
Dig.  8{  109»-lia7;  Dec  Dig.  <es»384.] 

On  Petition  for  Rehearing. 

7.  Appeal  and  Ebbob  «=»1073— Dibpositioii 
— Revebbal— Failube  to  Gbant  "Nominal 
Damaoes." 

Where  a  judgment  is  erroneous  only  in  that 
it  fails  to  include  "nominal  damages,"  an  in- 
consideralile,  trifling  sum,  it  will  not  be  reversed. 
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unless  it  be  made  to  appear  that  snch  damages, 
if  allowed,  woald  have  carried  costs. 

[Kd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  gf  4240-1247;  Dec.  Dig.  «=> 
1073. 

For  other  definitions,  see  Words  and  Phrases, 
IHrst  and  Second  Series,  Nominal  Damages.] 

8.  Kkw  Trial  <&s374— Gbouniw— Failubb  to 

IRCLUDK  NoiaNAI,  DAIIAQKS. 

Where  a  judgment  is  erroneous  only,  for 
failing  to  include  nominal  damages,  new  trial 
will  not  be  granted  unless  such  damages  would 
have  carried  casta. 

[Ed.  Note.— Foi?  other  cases,  see  New  Trial, 
Cent  Dig.  1 150;   Dec  Dig.  iS=374.] 

9.  Costs  €=»22— Oosts  in  StrptBioK  Coubt— 

AUOUNT  OF  JuDOMENT. 

Under  Code  CiT.  Proc.  H  1022,  1026,  reg- 
ulating the  matter,  to  carry  costs  a  judgment  of 
the  superior  court  must  amount  to  $300,  so  that 
a  judgment  for  nominal  damages  will  not  do  so. 
[Ed.  Note.— For  other  cases,  see  Costs,  Cent 
Dig.  H  47-73;   Dec.  Dig.  <8=>22.] 

10.  Sales  «=»384— Revkdies  or  Ssixeb— Ao- 
TioiT  FOB  Bbkach  of  Coktraot — NoumAi. 
Damaoes. 

Where  the  contracted  sellers  of  wine  bottles, 
upon  the  buyer's  refusal  thereof,  failed  to  resell 
at  a  prevailing  market  price  that  would  have 
more  than  made  them  whole,  they  were  entitled 
only  to  nominal  damages. 
[Ed.  Note. — For  other  cases,  see  Sales,  Cent 
1g.  a  1098-1107;   Dec.  Dig.  «=»384.] 

Appeal  from  Superior  Court,  City  and 
County  of  San  Francisco;  B.  V.  Sargent, 
Judge. 

Action  by  Henry  Dund  and  Henry  Lund, 
Jr.,  copartners,  etc.,  against  Arthur  Lach- 
man.  From  a  judgment  for  defendant  and 
an  order  denying  them  a  new  trial,  plain- 
tiffs appeal.    Judgment  and  order  affirmed. 

H.  W.  Qlensor,  of  San  Francisco,  for  ap- 
pellants. Jesse  H.  Steinbart,  of  San  Fran- 
cisco, for  respondent 

IjENNON,  p.  J.  This  is  an  action  for  dam- 
ages for  the  alleged  breach  of  a  contract  to 
purchase  personal  property.  The  appeal  is 
from  the  Judgment  in  favor  of  the  defendant 
and  from  the  order  denying  a  new  trial. 

The  facts  of  the  case  as  revealed  by  the 
pleadings  and  proof  are  substantially  these: 
On  November  30  and  December  1,  1910,  the 
defendant  entered  Into  two  contracts  with 
the  plaintiffs  for  the  purchase  of  certain  spec- 
ified quantities  ef  claret  quart  bottles,  to 
be  shipped  from  Sweden  during  the  months 
of  February  or  March,  1911.  The  contract 
price  was  $5.86  per  gross,  and  delivery  was 
to  be  made  from  the  ship's  side  at  San  Fran- 
dsco.  The  bottles  arrived  at  San  Francisco 
on  the  steamship  Strathbeg  on  June  16,  1911. 
They  were  tendered  to  the  defendant  on 
June  16,  1911,  and  refused  by  him.  The  bot- 
tles were  thereupon  removed  to  a  warehouse 
by  the  plaintiffs,  where  they  were  stored  and 
insured,  and  from  time  to  time  sold  at  pri- 
vate sale  at  varying  prices  for  the  aggregate 
sum  of  $2,912.85,  which  was  $12.15  less  than 


the  sum  total  of  tlie  purchase  price  spedfled 
In  both  contracts. 

The  trial  court  in  its  findings  of  f^ct  found 
that  the  plaintiffs  did  not  use  due  or  any 
diligence  In  making  sales  of  the  bottles: 
that  the  several  sums  obtained  therefor  at 
the  several  sales  were  not  separately  or  in 
toto  the  highest  obtainable  market  price; 
and  that  plaintiffs  were  not  compelled  to 
have  such  bottles  removed  to  a  warehouse 
because  of  the  defendant's  breach  of  the 
contracts. 

[1,2]  The  bottles  having  been  sold  at  pri- 
vate sale,  and  it  being  an  admitted  fact  in 
the  case  that  title  to  the  bottles  had  not 
passed  from  the  plaintiffs.  It  is  conceded,  as 
it  must  be,  that  plaintiffs'  only  remedy  waa 
damages  for  the  breach  of  the  contracta 
(Cuthlll  T.  Peabody,  19  Cat  App.  304,  125 
Pac.  926),  and  that  the  measure  of  the  dam- 
ages alleged  to  have  been  thereby  sustained 
is  to  be  found  in  section  S363  of  the  CivU 
Code,  which  provides  that:    . 

"In  estimating  damages,  the  value  of  property 
to  a  seller-  thereof  is  deemed  to  6e  the  price 
which  he  could  have  obtained  therefor  in  the 
market  nearest  to  the  place  at  which  it  should 
have  been  accepted  by  the  buyer,  and  at  such 
time  after  the  breech  of  the  contract  as  would 
have  sufficed,  with  reasonable  diligence,  for  the 
seller  to  effect  a  resole." 

In  addition  to  claiming  that  the  findings 
are  contrary  to  the  evidence  concerning  the 
market  value  of  the  bottles  and  the  necessity 
for  their  removal  to  a  warehouse  as  a  result 
of  the  defendant's  breach  of  the  contracts, 
it  is  insisted  that  the  plaintiffs  should  have 
been  allowed  6  per  cent  commission  as  com- 
pensation for  the  cost  of  making  the  several 
resales  of  the  bottles. 

[3]  The  evidence  adduced  on  behalf  of  tlie 
plaintiffs  shows  that  the  bottles  were  sold  at 
a  series  of  sales  made  during  a  period  oC 
time  extending  from  July  6,  1911,  to  March 
20,  1912,  at  approximately  $5.76  per  gross, 
and  there  waa  some  evidence,  competent  and 
uncontradicted,  adduced  upon  behalf  of  the 
defendant  to  the  effect  that  during  the  month 
of  June,  1911,  there  was  in  the  dty  and  coan- 
ty  of  San  Francisco,  the  place  where  the  bot- 
tles should  have  been  accepted  by  the  de- 
fendant, a  well-established  and  active  mar- 
ket price  for  bottles  similar  to  those  con- 
tracted for  by  the  defendant,  which  ranged 
from  $6.25  to  $7.26  per  gross.  THie  evidence 
also  shows  that  the  business  of  the  plaintiffs 
was  that  of  steamship  freighters,  importers, 
and  exporters,  and  that  the  sale  of  the  bot' 
ties  in  question  waa  Intrusted  to  a  salesman 
of  the  plaintiffs,  whose  specialty  was  that 
of  selling  iron,  coke,  and  pig  iron;  and  Carl 
Bundschu,  manager  of  the  Gundiach-Bund- 
schu  Wine  Company,  as  a  witness  for  the  de- 
fendant, tratlfied  that: 

"About  in  the  month  of  July,  1911,  there  was 
sold  to  us  bv  Henry  Lund  &  Co.  a  gross  of  claret 
bottles  at  $5.85  a  bale.     That  was  below  the 
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market  price,  cheeper  than  I  coald  buy  else- 
•wherew" 

The  Balesman  of  the  plalntlfls,  In  explana- 
tion and  Juatlflcatton  of  -the  price  procured 
for  387  bales  of  the  bottles  In  question,  which 
he  had  sold  In  or  about  the  month  of  March, 
1912,  to  one  Boaenberg,  testified  that  at  that 
time  he  was  unaware  of  the  fact  that  there 
was  a  scarcity  of  bottles  In  the  local  market 
resulting  from  a  scarcity  of  bottles  in  Ger- 
many and  Sweden,  and  that  it  was  this  fact 
known  to  Rosaoberg  at  the  time  of  the  sale 
which  prompted  tlie  latter  to  make  tlie  pur- 
diase. 

Counsel  for  the  plaintiffs,  In  efTect,  concede 
that  such  evidence  was  sufficient  to  warrant 
and  support. the  finding  of  the  trial  court 
that  the  plaintiffs  bad  failed  and  neglected  to 
procure  the  highest  obtainable  market  price 
for  the  bottles,  if  section  3353  of  the  Olvll 
Code  is  to  be  construed  "as  requiring  the  sell- 
er, regardless  of  his  business  capacity  or 
ability  along  the  particular  line  of  goods 
forming '  the  subject-matter  of  the  broken 
contracts,  to  go  into  the  c^en  market  and  ob- 
tain for  the  rejected  goods  a  price  as  high 
or  higher  than  any  other  firm  or  individual  is 
getting.  •  *  I  •  "  In  other  words,  it  is  the 
contention  of  the  counsel  for  the"  plaintiffs 
that  it  was  the  Intent  and  purpose  of  section 
3353  of  the  Civil  Code  to  provide  that  the 
value  of  the  property  to  the  seller  is  the 
price' wUch  he  personally  could  obtain  for  it, 
regardless  of  what  the  market  price  thereof 
may  have  been.  That  this  contention  is  ut- 
terly without  merit  is,  we  think,  manifest  up- 
on a  casual  conaideratlon  of  the  language  em- 
ployed to  the  Code  section  under  discussion; 
but,  even  If  that  were  not  ao,  the  section  has, 
in  effect,  been  held  to  mean  that  the  seller  of 
rejected  property  who  seeks  to  recoup  bis 
loss,  if  any,  by  a  private  sale,  must  resort 
to  such  resale  in  the  open  market  and  at 
market  values.  Hill  v.  McKay,  04  Cal.  5,  29 
Pac  406;  Wilson  v.  Gregory,  2  Cal.  App.  312, 
84  Pac  356;  Welch  v.  Nichols,  41  Mont  435, 
110  Pac.  89.  Obviously  the  market  value  of  a 
commodity  Is  the  highest  price  in  the  market 
where  it  is  offered  for  sale  which  those  hav- 
ing the  means  and  inclination  to  buy  are 
willing  to  pay  for  It;  and  it  is  equally  obvi- 
ous, we  think,  that  market  values  are  created 
and  controlled  by  the  condition  of  the  market 
with  reference  to  supply  and  demand,  rather 
than  by  the  particular  or  peculiar  selling 
ability  of  the  seller. 

[4,  •]  This  view  of  the  law  compels  the  con- 
dnslon  that  the  evidence  sustains  the  finding 
of  the  trial  court  concerning  the  failure  of 
the  plaintiffs  to  procure  tbe  highest  market 
price  obtainable  for  tbe  battles  in  question; 
and,  inasmuch  as  there  is  some  evidence  tend- 
ing to  show  that  at  the  very  time  the  con- 
tract was  breached,  and  subsequently,  there 
-was  at  San  Francisco  an  active  market  for 
bottles  of  the  character  and  quantity  called 
for  in  the  contracts  in  controversy,  with  a 
market  price  therefor  ranging  from  $6.25  to 
$7.50  per  gross,  which  was  far  In  excess  of 


the  contract  price,  it  cannot  be  said  that  the 
evidence  does  not  support  tbe  finding  of  the 
.trial  court  to  the  effect  that  the  plaintiffs 
were  not  com];>elled  to  store  tbe  bottles  be- 
cause of  the  defendant's  failure  to  accept 
them.  While  it  was  not  incumbent  upon  the 
plaintiffs  to  make  the  resale  Immediately  aft- 
er the  repudiation  of  the  contract  by  the  de- 
fendant, nevertheless  the  plaintiffs  were  re- 
quired to  exercise  reeasonable  diligence  in  lo- 
cating the  nearest  market,  and  ascertaining 
the  prevailing  market  price  for  the  rejected 
bottles ;  and  there  can  be  no  doubt  that  there 
was  sufficient  evidence  to  justify  the  trial 
court  In  finding  that.  If  the  plaintiffs  had 
seen  fit  to  seek  and  take  the  market  price 
for  the  bottles  which  prevailed  on  the  day 
and  for  many  days  follovring  their  arrival 
and  tender  and  rejection  at  San  Francisco, 
they  could  have  sold  them  at  a  substantial 
advance  over  the  contract  price  which  would 
have  more  than  covered  tbe  expense  of  dray- 
age,  storage,  and  insurance  for  a  reasonable 
time  had  such  expense  been  found  to  be  nec- 
essary, and  therefore  in  no  event  would  tbe 
plalntlfls  have  been  entitled  to  recover  such 
expense  from  the  defendant. 

[I]  What  we  have  said  thus  far  in  effect 
disposes  of  the  point  that  the  plaintiffs  were 
entitled  to  interest  upon  tbe  amount  of  dam- 
age accruing  from  the  defendant's  breach  of 
the  contracts,  and  to  compensation  for  mak- 
ing tbe  resale  in  the  form  of  a  commission 
upon  the  price  obtained.  Assuming  that  the 
plaintiffs  ordinarily  would' have  been  entitled 
to  recover  such  items  as  a  part  of  their  dam- 
age, nevertheless  it  la  obvious  that,  if  tbe 
plaintiffs  failed — as  the  court  upon  Boffldent 
evidence  found — ^to  take  advantage  of  pre- 
vailing market  prices  which  would  have  more 
than  made  theta  whole,  they  cannot  now 
predicate  a  claim  for  damage  upon  such 
Items  any  more  than  upon  the  other  elements 
of  damage  already  considered. 

The  view  which  we  have  taken  of  the 
meaning  and  Intent  of  section  3353  of  the 
Civil  Code  compels  the  conclusion  that  tbe 
trial  court  did  not  err  in  its  rulings  permit- 
ting evidence  of  the  prevailing  market  value 
during  tbe  period  following  the  tender  and 
rejection  of  tbe  bottles. 

Tbe  judgment  and  order  are  afiSrmed. 

We  concur:  B:EStBIOAN,  J.;  RICH- 
ARDS, J. 

On  Petition  for  Rehearing. 

PER  CURIAM.  [7-1  •]  On  petition  for  re- 
hearing the  only  point  urged  is  that  tbe  orig- 
inal opinion  failed  to  take  cognizance  of  tbe 
point  presented  and  discussed  in  the  briefs  of 
.counsel  for  the  plaintiffs  that  the  judgment 
should  be  reversed  because  the  trial  court  re- 
fused to  allow  the  plaintiffs  at  least  nl>mlnal 
damages.  While  this  point  did  not  escape 
tbe  attention  of  this  court  upon  tbe  original 
consideration  of  this  case,  a  discussion  of  it 
was  Inadvertently  omitted  from  the  opinion. 
It  wiU  suffice  to  say  at  this  time  tluit  it  is  the 
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settled  mie  that,  where  a  Judgment  U  errone- 
ous only  In  the  particular  that  it  did  not  In- 
clude nominal  damages,  it  will  not  be  revers- 
ed nor  a  new  trial  granted  unless  It  be  made 
to  appear  that  such  damages,  If  they  had 
been  allowed,  would  have  carried  costs. 
Sutherland  on  Damages,  i  11;  Kenyon  v. 
Western  Union,  etc.,  Co.,  100  OaL  454,  35  Pac. 
76.  Nominal  damages  have  been  defined  to 
mean  merely  an  inconsiderable,  trifling  sum, 
such  as  "a  penny,  one  cent,  six  cents"  (David- 
son y.  Devine,  70  Cal.  519, 11  Pac.  664;  Maher 
V.  Wilson,  139  Cal.  614,  73  Paa  418) ;  and  to 
carry  costs  a  judgment  of  the  superior  court 
must  amount  to  the  sum  of  |300  (Code  Civ. 
Proc.  S{  1022,  1025).  Such  a  Judgment  Ob- 
viously could  not  be  considered  to  be  one  for 
nominal  damages  as  above  defined  (Broads  v. 
Mead  et  al.,  159  Cal.  766,  116  Pac.  46,  Ann. 
Cas.  1912C,  1126);  and,  as  the  Judgment  in 
the  present  case  would  have  to  amount  to 
$300  before  It  could  carry  costs,  it  follows 
that  a  judgment  for  nominal  damages  would 
not  carry  costa  We  are  satisfied  that  in  no 
event  could  the  plaintiffs,  under  the  pleaded 
and  proven  facts  of  the  present  case,  have 
been  allowed  more  than  nominal  damages; 
consequently  the  error,  if  any,  in  the  particu- 
lar stated  will  not  suffice  under  the  authori- 
ties above  cited  to  warrant  the  reversal  of 
the  judgment  or  the  granting  of  a  new  trial. 
The  petition  for  a  rehearing  is  denied. 

(29  Cal.  A.  16)  =^ 


MARTHA  WASHINGTON  COUNCIIi  NO.  2, 
DAUGHTERS  OF  LIBBHITX  OF  CALI- 
FORNIA et  aL,  V.  SUPERIOR  COURT  OF 
OALIPORNIA,  IN  AND  FOR  CITY  AND 
COUNTT  OF  SAN  FRANCISCO,  et  aL 
(Ov.  1768.) 

(District  Court  of  Appeal,  First  District,  Cali- 
fornia. Nov.  23,  1916.  Rehearing  Denied 
Dec  23, 1916.  Denied  by  Supreme  Court  Jan. 
20,  1916.) 

1.  JUSnCBB  OF  THV  PEACE  4s»159— APPKAIr— 
UN  OEBTAKIN  08— DiSHIBSAI/— STATTTTB. 

Code  Civ.  Proc.  {  974,  gives  an  appeal  from 
the  judgment  of  a  justice's  court  at  any  time 
withm  30  days  after  its  rendition,  and  section 
978A  provides  that  the  undertaking  on  appeal 
shall  be  filed  within  6  days  after  Uie  filing  of 
the  notice  of  appeal,  and  that  notice  of  its  fil- 
ing shall  be  given  to  the  respondent,  who  may 
except  to  the  sufficiency  of  the  sureties  within  o 
days  thereafter,  and  that  unless  they  or  other 
sureties  justify  within  5  days  thereafter,  the  ap- 
peal shall  be  regarded  as  if  no  undertaking  had 
been  given.  Petitioner  suffered  judgment  in  jus- 
tice's court,  and  duly  filed  and  served  a  notice  of 
appeal  and  an  undertaking  on  appeal,  with  notice 
to  plaintiff  therein  of  the  filing,  and  plaintiff  duly 
excepted  to  the  sufficiency  of  the  sureties  named 
in  the  undertaking,  and  petitioners  without  at- 
tempting to  have  such  sureties  justify,  on  the  next 
day  filed  a  new  undertaking,  with  notice  thereof 
to  plaintiff,  and  on  plaintiff's  motion  the  appeal 
was  dismissed  on  the  ground  that  the  sureties 
on  the  first  undertaking  or  other  sureties  in 
their  stead  had  failed  to  justify  after  exception 
to  their  sufficiency.  Held,  that  the  dismissal  was 
proper. 

[Ed.  Note. — For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  U  644,  660-678;  Dec. 
Dig.  <8=>159.] 


2,  JxTsncEfl  or  thb  Peaoe  ^sslSO  —  Appeai. 

UNDEBTAKmO — ^VAODITT. 

An  appeal  undertaking  was  not  invalid  by 
reason  of  the  inadvertent  omission  of  the  woid 
"house,"  in  the  exijression  "ia  a  householder," 
in  that  part  referring  to  the  qualifications  of 
the  sureties. 

[Ekl.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  {{  644,  660-678 ;  Dec. 
Dig.  «S=.l60.] 

Petition  for  mandamus  by  Martha  Wash- 
ington Council  No.  2,  Daughters  of  Liberty  of 
the  State  of  CaUfomla,  and  others  against 
the  Superior  Court  of  the  State  of  California, 
In  and  for  the  City  and  County  of  San  Fran- 
cisco, and  George  B.  Crotbers,  one  of  the 
Judges  thereof.    Writ  denied. 

Clarence  A.  Henning,  of  San  Frandsco,  for 
petitioners.  T.  C.  Van  Ness,  Jr.,  of  San 
Francisco,  for  respondents. 

KERRIGAN,  X  In  this  proceeding  the 
petitioners  seek  the  Issuance  of  a  writ  of 
mandate  to  compel  the  re8p<xident  to  vacate 
a  certain  order  made  by  it  dismissing  an 
appeal  taken  by  the  petitioners  from  a  Judg- 
ment rendered  in  an  action  tried  in  the  jus- 
tices' court.  Such  Judgment  was  entered  on 
the  31st  day  of  December,  1914,  in  favor  of 
one  B.  F.  Trimble,  the  plalntifl  therein, 
against  the  petitioners  here  who  were  the 
defendants  in  that  action.  Thereafter,  and 
on  the  30th  day  of  January,  1915,  the  peti- 
tioners filed  and  served  a  notice  of  appeal 
from  the  judgment  of  the  justices'  court,  and 
on  the  same  day  filed  an  undertaking  on  ap- 
peal, and  served  notice  on  the  plaintiff  there- 
in of  the  filing  thereof.  Subsequently,  to 
wit,  on  February  3,  1916,  the  plalntlfr  except- 
ed to  the  suQciency  of  the  sureties  named  In 
the  undertaking.  Fearing  that  said  under- 
taking was  defective  because  of  the  omission 
of  the  word  "house,"  in  the  expression  "Is  a 
householder,"  In  that  part  of  the  bond  refer- 
ring to  the  quaUflcations  of  the  sureties,  the 
petitioners  made  no  attempt  to.  have  the 
sureties  on  that  bond  justify,  but  on  Febru- 
ary 4th  filed  a  second  undertaking  on  ap- 
peal, in  which  the  omission  was  inserted, 
and  on  the  same  day  served  the  pHaintiff  with 
notice  of  the  filing  of  the  new  undertaking. 
Upon  motion  of  the  plaintiff  the  superior 
court,  after  a  hearing  had  thereon,  dismissed 
the  appeal  upon  the  ground  that  the  sureties 
upon  the  undertaking  aC  January  30,  1916,  or 
other  sureties  in  their  stead,  had  failed  to 
justify  after  written  exception  to  their  suf- 
ficiency had  been  served  as  provided  by  law. 
It  is  to  compel  the  vacating  of  such  order  of 
dismissal  that  the  writ  of  mandate  in  this' 
proceeding  Is  sought. 

[1}  We  think  the  order  of  the  superior 
court  must  be  sustained.  An  appeal  from  the 
judgment  of  a  justices'  court  may  be  takea 
at  any  time  within  30  days  after  the  rendi- 
tion of  the  judgment  and  the  appeal  is  tak- 
en by  filing  a  notice  with  the  Justice  and 
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serylng  a  copy  thereof  on  the  adverse  party. 
Code  av.  Proc.  §  974. 

"The  undertakioK  on  appeal  nlast  be  filed 
'Within  five  days  after  the  finn;  of  the  notice  of 
appeal,  and  notice  of  the  filing  of  the  undertak- 
ing most  be  given  to  the  respondent.  The  ad- 
Terse  party  may  except  to  the  gnfficiency  of  the 
sureties  within  five  days  after  the  filing  of  the 
nndertahing,  and  unless  they  or  other  sureties 
justify  before  the  justice  or  judge  within  five 
days  thereafter,  upon  notice  or  the  adverse  par- 
ty, to  the  amounts  stated  in  the  affidavits,  the 
appeal  must  be  regarded  as  if  no  such  undertak- 
ing bad  been  given." 

[2]  According  to  the  wording  of  the  latter 
part  of  section  978 A,  Code  of  CIvU  Procedure, 
we  do  not  doubt  that  it  was  the  duty  of  the 
appellants,  after  the  exception  to  the  suffi- 
ciency of  the  sureties  was  .duly  taken,  to 
cause  those  sureties — or  others  in  fhelr  place 
— to  justify  after  notice  and  within  the  time 
spedfled  in  the  statute,  and  that,  In  falling 
to  do  so,  the  appeal  was  unavailing.  It  may 
be  that  the  course  of  action  adopted  by  the 
appellants  In  filing  the  second  bond  would 
have  been  correct  If  the  first  bond,  as  they 
seem  to  suppose,  was  absolutely  void  because 
of  the  failure  to  declare  In  the  affidavit  ac- 
companying It  that  the  sureties  were  free- 
holders or  householders.  In  that  event  the 
bond  might  perhaps  have  been  regarded  aa 
almost  a  blank  piece  of  paper,  but  the  first 
undertaking  In  fact  ffied  was  not  Invalid  by 
reason  of  the  inadvertent  omission  of  the 
word  "house."  Bauer's  Law  &  Collection  Co. 
V.  Sup.  Court,  decided  Feb.  11,  1916  (Sup.) 
146  Pac.  866. 

That  part  of  section  978A  of  the  Code  of 
Civil  Procedure  relating  to  the  justification 
of  sureties  la  but  a  re-enactment  of  the  same 
matter  which  theretofore  was  a  part  of  sec- 
tion 978  (Jeffries  v.  Sup.  Ct,  13  CaL  App. 
193,  196,  109  Pac.  147),  and  hence  thft  early 
cases  construing  that  language,  of  course,  are 
unafCected  by  the  amendment  In  the  case  of 
Wood  y.  Superior  Court,  67  Oal.  115,  7  Pac. 
200,  the  appellant  in  {)erfectlng  his  appeal 
from  a  Judgment  in  the  justices'  court,  gave 
an  undertaking,  and  upon  exception  having 
been  taken  to  the  sufficiency  of  the  sureties 
the  appellant,  instead  of  having  those  sure- 
ties— or  others  In  their  stead — ^Justify,  filed 
a  new  bond  with  new  sureties,  and  in  so  do- 
ing, says  the  court — 

"he  gave  no  notice  as  required  by  the  last  clause 
of  section  978  of  the  Code'  of  Civil  Procedure. 
Such  being  the  case,  'the  appeal  must  be  regarded 
as  if  no  audi  ondertaking  had  been  given.  The 
statute  is  peremptory.  Without  the  justification 
of  the  sureties  named  in  the  undertaking,  or 
other  sureties  in  their  stead,  upon  notice  to  the 
adverse  party,  the  appeal  was  not  perfected,  and 
the  superior  court  had  no  jurisdiction  of  the 
case." 

That  case  was  followed  by  the  Supreme 
Court  In  Hertlng  v.  Sup.  Ct,  10  Pac.  614.i 
There,  after  notice  bad  been  filed  and  served 
on  appellant,  excepting  to  the  sufficiency  of 

'  Reported  in  tall  In  the  Pacific  Reiwrter ;  re- 
ported u  a  memorandum  decision  without  opinion 
in  6R  CbI.  XT. 


the  sureties  in  an  undertaking  on  appeal  from 
a  Judgment  of  the  Justices'  court  to  the  su- 
perior court,  a  new  undertaking  was  filed, 
with  new  sureties,  but  no  notice  of  the  Jus- 
tification of  the  sureties  in  that  undertaking 
was  given  to  the  adverse  party;  and  It  was 
held  that  the  appellant  had  lost  the  benefit  of 
his  appeaL 

In  Allen  t.  Napton,  24  Mont  450,  455,  62 
Pac  686,  the  court  passed  upon  the  point 
here  involved,  and  construed  the  same  lan- 
guage. There,  too,  exception  to  the  sufficien- 
cy of  the  sureties  upon  ah  appeal  bond  had 
been  taken.  Within  the  5  days  allowed  for 
the  Justification  of  the  sureties  the  appellant 
filed  and  gave  notice  of  the  filing  of  a  new 
undertaking,  executed  by  sureties  other  than 
those  who  had  signed  the  first  undertaking. 
None  of  the  sureties  justified,  nor  was  notice 
that  they  would  justify  ever  g^ven.  The 
court  held  that  the  section  was  mandatory; 
that,  unless  .the  original  sureties,  or  other 
sureties,  justified  within  6  days  after  the  ex- 
ception taken,  upon  notice  to  the  adverse 
party,  the  appeal  must  be  regarded  as  if  no 
such  undertaking  had  been  given;  the  ap{)el- 
late  court  In  such  a  case  had  no  Jurisdiction 
of  the  action  upon  the  appeal — dtlng  Wood 
V.  Sup.  Ct,  supra ;  McCracken  v.  Sup.  Ct.,  86 
CaL  74,  24  Pac.  845 ;  Moffat  v.  Greenwalt,  90 
Cal.  368,  27  Pac  296. 

For  the  reasons  stated,  we  think  the  ap- 
peal was  not  effectual  for  any  purpose,  and 
that  the  superior  court  acquired  no  Jurisdic- 
tion of  the  case. 

Counsel  for  the  i>etltloner  in  his  brief  has, 
for  some  reason  not  apparent  to  the  court 
seen  fit  to  indulge  In  a  fiood  of  abuse  directed 
against  his  opponent  Especially  is  this  court 
surprised  at  the  conduct  of  counsel  In  this  re- 
spect. Inasmuch  as  respondent's  counsel  pre-^ 
sented  his  argument  -with  courtesy,  dignity, 
and  ability.  Such  a  brief  is  of  no  assist- 
ance to  this  court  nor  In  our  opinion  should 
Its  flies  be  marred  by  a  document  of  the  char- 
acter in  question.  It  is  therefore  ordered 
that  the  said  brief  of  petitioner  be  stricken 
from  the  fllea 

For  the  reasons  heretofore  stated  the  writ 
la  denied. 

We  concur;  LENNON,  P.  J.;  EICH- 
ASDS,  J. 

08  Cal.  A.  371) 
HUGHES  T.  CHUNG  SUN  TUNG  CO. 
(Civ.  1536.) 

(District  Court  of  Appeal,  First  District  Cali- 
fornia.   Sept  18,  1915.) 

1.  APFBAI.  and  BBROB  «=>935— PBESITKFTIORa 

Favoriko  Coubt  Below — Statute. 

Where  the  order  of  the  trial  court  setting 
aside  its  first  judgment  was  made  within  the 
time  prescribed  by  Code  Civ.  Proc  S  473,  pro- 
viding that  on  application  made  within  six 
months  the  court  may  relieve  a  party  from  a 
judgment,  order,  or  other  proceeding  taken 
against  him  through  his  mistake,  inadvertence, 
surprise,  or  excusable  neglect  in  the  absence  of 
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a  record  showing  the  basis  of  the  court's  action, 
such  order  will  be  presumed  to  be  regular. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {g  8783-3786 ;  Dec  Dig.  «=» 

2.  AppbaIi  AjfD  Ebbob  «=»82  —  Finaijtt  ot 

Dbtxbioiiation— Obdbb  Aftkb   JUSalGBNT. 

An  order  of  the  court  vacating  and  setting 

aside  a  judgment,  being  an  order  made  after 

final  judgment,  was  appealable. 
[Ed.  Note.— For  other  cases,  see  Appeal  and 

Error,  Cent   Dig.  gj  37»-S85.  414,  416,  478, 

479,  482,  483,  S17-622;  Dec.  Dig.  <8=»82.] 

8.  Appbai.  and  Ebbob  €=3871— Decisions  Rb- 

VIEWABLE — OBDEB  ON   APPEAL  FBOU   JUDO- 

MBNT— StATDTE. 

Under  Code  Civ.  Proc.  I  956,  tfroviding  that 
on  appeal  from  a  judgment  the  court  may  review 
the  verdict  or  decision  and  any  intermediate 
order  or  decision  excepted  to  involving  the  mer- 
its or  necessarily  affecting  the  judgment  except 
a  decision  or  order  from  which  an  appeal  might 
have  been  taken,  where  defendant  took  no  direct 
appeal  from  an  appealable  order  of  the  court 
vacating  and  setting  aside  its  judgment  for  de- 
fendant the  insertion,  in  defendant's  notice  of 
appeal  from  a  second  judgment  recovered  by 
plaintiff  on  his  second  amended  complaint,  of  the 
language  that  the  appeal  was  taken  from  "every 
interlocutory  and  mtermediate  order  made  in 
said  case  adverse  to  defendant"  did  not  bring 
up  for  review  the  order  of  the  court  vacating 
the  former  judgment,  the  time  for  on  appeal 
from  which  had  expired. 

[Ed  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |§  3526-3529;   Dec.  Dig.  «=> 

4.  Pleading  «s9248— Amkndmxnt. 

In  an  action  by  a  loan  broker  for  a  commis- 
sion, where  the  original  complaint  sued  for  com- 
missions for  the  procurement  of  a  loan  which 
defendant  was  alleged  to  have  received  and  ac- 
cepted under  an  express  contract  with  the  plain- 
tiff allowing  the  latter  a  certain  percentage  for 
the  procurement  of  such  loan,  allowance  of  the 
filing  of  the  amended  complaint,  averring  that 
plaintiff  had  performed  his  contract  to  procure 
the  loan  in  toe  required  amount  but  that  de- 
/  fendant  had  refused  to  accept  it,  was  not  im- 
proper as  introducing  a  new  cause  of  action, 
since  the  gravamen  of  the  action  was  the  breach 
of  the  contract,  and  its  averment  in  one  form 
or  other  would  not  amount  to  a  change  in  the 
nature  of  the  action. 

[Ed.  Note. — For  other  cases,  see  Pleading, 
Cent  Dig.  gg  686,  687,  689-706,  708%,  709; 
Dec.  Dig.  •8=s>248.J 

5.  BBOKBBS    «=>63  —  CONTBACT    WITH    liOAN 

~Bbokeb— Bbbach. 

Where  defendant  agreed  to  take  a  loan  of 
$26,000  from  any  party,  if  negotiated,  and  to 
pay  plaintiff  loan  broker  a  commission  of  7% 
per  cent  on  the  amount,  and  defendant  either 
accepted  and  received  the  loan  and  then  refused 
to  pay  the  commission,  or  refused  to  accept  and 
receive  the  loan  when  procured  by  plaintiff 
broker,  defendant  broke  its  contract 

[Ed.  Note. — For  other  cases,  see  Brokers, 
Cent  Dig.  gg  79,  81,  94-96;   Dec  Dig.  <9=>63.] 

6.  Appeal  and  e:bbob  «s>1011  —  Review — 
Findings  Below. 

A  finding  of  the  trial  court  on  substantial 
conflicting  evidence  will  not  be  disturbed  on  ap- 
peal. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  gg  3983-3989 ;  Dec  Ddg.  «=> 
1011.] 

Appeal  from  Superior  Court,  City  and 
County  of  San  Francisco;  A.  E.  Oraupner, 
Judg& 


Action  by  Jessie  X  Hns^ei,  administra- 
trix, subsftuted  in  place  of  Je^se  Hughes, 
deceased,  against  Chung  Sun  Tung  Company. 
Ftom  a  judgment  for  plaintiff,  defendant  ap- 
peals.    Affirmed. 

Bearing  denied  by  Supreme  Court,  154 
Pac  30L 

Wm.  Boff  Cook,  of  San  Francisco,  for  ap- 
pellant Wm.  J".  Berron,  of  San  Francisco, 
for  respondent. 

LENNON,  P.  J.  This  Is  an  appeal  frwn 
a  judgment  In  favor  of  plaintiff  for  the  re- 
covery of  commissions  claimed  to  be  due  un- 
der a  contract  to  procure  a  loan,  and  It  la 
also  an  appeal -expressly  taken  from  "every 
Interlocutory  and  intermediate  order  made 
In  said  case  adverse  to  defendant" 

[1-3]  The  facts  of  the  case  requisite  to  a 
review  of  the  questions  presented  upon  this 
appeal  are  substantially  as  follows:  The 
plaintiff  brought  this  action  to  recover  his 
commissions,  alleging  the  procurement  of 
the  loan  In  question  *n  his  original  and  first 
amended  complaints.  Issue  being  joined, 
the  case  went  to  trlaL  At  the  dose  of  plain- 
tlfTs  case  a  motion  for  nonsuit  was  made  on 
behalf  of  the  defendant,  and  was  granted 
by  the  court,  and  a  minute  record  of  judg- 
ment In  favor  of  defendant  was  thereupon 
entered  on  September  19,  1912.  On  Febru- 
ary 11,  1913,  the  court  made  an  order  va- 
cating and  setting  aside  said  judgment,  and 
also  appears  to  have  made  an  order  permit- 
ting the  plalnf  ff  to  file  a  second  amended 
complaint  The  moving  papers  and  proofs 
upon  which  these  two  orders  were  predicat- 
ed are  not  before  the  court,  but  the  order 
of  the  court  setting  aside  Its  first  judgment 
having  been  made  wltbln  the  time  permit- 
ted by  section  473  of  the  Code  of  Civil  Pro- 
cedure, was  within  the  power  and  jurisdic- 
tion of  the  court,  and.  In  the  absence  of  a 
record  showing  the  basis  of  the  court's  ao- 
tion,  will  be  presumed  to  be  regular.  Be- 
sides, this  order  ot  the  court,  being  an  or- 
der made  after  final  Judgment,  was  an  ap- 
pealable order,  from  which  the  defendant 
took  no  direct  appeal.  The  Insertion  In  de- 
fendant's notice  of  appeal  of  the  language 
above  quoted  would  not  have  the  effect  of 
bringing  up  to  this  court  for  a  review  the 
order  of  the  court  vacating  the  former  Judg- 
ment, since  the  time  for  an  appeal  from 
that  order  had  long  since  expired.  It  can- 
not therefore  be  reviewed  upon  this  appeal 
under  the  express  exception  of  section  856 
of  the  Code  of  Civil  Procedure. 

The  plaintiff  having  filed  his  second 
amended  complaint,  and  Issue  being  Joined 
thereon,  the  cause  again  proceeded  to  trial, 
at  the  conclusion  of  which  the  plaintiff  re- 
covered jugdment  against  the  defendant  for 
the  sum  of  $1,950,  with  Interest  and  costs. 
It  Is  from  this  judgment  that  the  defend- 
ant prosecutes  this  appeal. 
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[4, 8]  It  la  the  contention  of  the  appel- 
lant that  the  conrt  erred  In  permitting  the 
plaintiff  to  file  his  second  amended  com- 
plaint for  the  reason  that  a  new  cause  of 
action  is  therein  attempted  to  be  set  forth. 
In  his  original  and  first  amended  complaints 
the  plaintiff  sued  for  commissions  for  the 
procurement  of  a  loan  of  a  certain  sum  of 
money,  which  the  defendant  was  alleged  to 
hare  received  and  accepted,  under  an  ex- 
press contract  with  the  plaintiff  allowing 
him  a  certain  percentage  for  the  procure- 
ment of  such  loan.  In  the  second  amended 
complaint  the  plaintiff  averred  that  he  had 
performed  the  terms  t>f  his  contract  by  the 
procurement  of  the  loan  in  the  required 
amount,  but  that  the  defendant  had  refused 
to  accept  or  receive  the,  same^  We  do  not 
perceive  that .  this  change  in  the  form  of 
the  plaintiff's  averment  of  the  defendant's 
breach  of  his  contract  -Introduces  a  new 
cause  of  action.  The  contract  between 
plaintiff  and  defendant  is  in  the  form  of  an 
aKilicatlon  by  the  latter  to  the  former,  who 
was  a  loan  broker,  for  a  loan  of  $26,000, 
wher^bi  the  applicant  agrees  "to  take  the 
above  loan  from  any  party  if  negotiated, 
and  will  pay  C.  U.  Barlow  &  Co.  a  commis- 
sion of  seven  and  one-half  per  cent,  on  the 
amount  loaned."  Under  such  a  contract,  the 
defendant's  brea<3i  would  consist  in  either 
accepting  and  receiving  the  loan  and  then 
refusing  to  pay  the  commission,  or  In  re- 
fusing to  accept  and  receive  the  loan  when 
the  brokers  had  procured  it  by  the  produc- 
tion of  a  person  ready  and  willing  to  make 
the  loan  in  the  amount  and  according  to  the 
terms  of  the  defendant's  obUgatlon ;  in  which 
case  the  brokers  would  be  entitled  to  their 
commissions.  Maxon  v.  Jones,  128  CaL  77, 
00  Pac.  516.  The  gravamen  of  the  action  is 
the  breach  of  the  contract,  and  the  averment 
of  such  breach  in  one  fOrm  or  the  other 
would  not  amount  to  a  change  in  the  nature 
of  the  action.  With  the  discretion  of  the 
court  in  i)ermitttng  the  plaintiff  to  file  his 
second  amended  complaint  we  are  not  con- 
cerned upon  this  appeal,  for  there  is  no  rec- 
ord before  us  showing  the  reason  or  lack 
of  reason  which  led  tlie  court  to  make  the 
order. 

[I]  The  final  contention  of  the  appellant 
Is  that  the  findings  of  the  court  are  not  jus- 
tified by  the  evidence,  but  upon  a  careful 
reading  of  the  record  we  find  that  the  testi- 
mony of  the  witness  Stldger,  if  believed  by 
the  court,  was  sufficient  to  show  that  the 
plaintiff  did  actually  produce  a  person  ready 
and  able  and  willing  to  make  the  loan  in 
question.  ^Dils  being  so,  a  substantial  con- 
flict in  the  evidence  was  presented  to  the 
court,  and  Its  finding  thereon  wUl  not  be  dis- 
turbed upon  this  appeal. 

Judgment  affirmed. 


We    concur; 
▲RDS,  J. 


KEBRXGAN,    X;      RICH- 


(28  Cal.  A.  S71) 

HUGHES  V.  CHUNG   SUN  TUNG  CO. 

(&  F.  7611.) 

'(Supreme  Court  of  California.    Nov.  16,  1915.) 

Action  by  Jessie  J.  Hughes,  admlnistratrlz, 
substitnted  in  place  of  Jesse  Hughes,  deceased, 
against  the  Chung  Sun  Tung  Company.  On  pe- 
tition to  have  the  cause  determined  by  the  Su-, 
preme  Court  after  judgment  in  the  Appellate 
Court  (151  Pac.  289).     Petition  denied. 

PER  CURIAM.  The  petition  to  have  the 
above-entitled  cause  heara>  and  determined  by 
this  court  after  judgment  in  the  District  dourt 
of  Appeal  for  the  First  Appellate  District,  154 
Pac.  209,  is  denied.  See  Burke  v.  Maze,  10 
Cal.  App.  206,  211,  101  Pac  438,  440;  Peo- 
ple V.  Vaughn,  25  Cal.  App.  736.  740,  147  Pac. 
116,  117.  See,  also,  Prhice  t.  Hill,  149  Pac. 
578,580. 

(171  Cal.  aO) 
MANNING  V.  APP  CONSOL.  GOU)  MINING 
CO.  et  aL    (S.  F.  e74L) 

(Supreme  Court  of  California.     Dec.  23,  1916. 
Rehearing  Denied  Jan.  22, 1916.) 

1.  CSOBFORATIONS  <3=»542— Fbattbuixnt  Coif- 
VKTARCKS  —  What  Ask  —  Assduption  of 
Debts. 

A  conveyance  of  the  property  of  a  corpora- 
tion whereby  the  grantee  company  assumed  the 
debts  of  the  grantor  is  based  on  a  valuable  con- 
sideration, and  is  not  fraudulent  within  Civ. 
Code,  i  3442,  declaring  that  a  voluntary  convey- 
ance by  an  insolvent  shall  be  fraudulent  as  to 
existing  .creditors. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  f{  2154-2160;   Dec.  Dig.  <s=>542.] 

2.  CoBPOBATions  «=>542— Fbauduuent  Con- 

VEYANCB. 

Where  one  corporation  conveyed  all  of  its 
property  to  a  foreign  corporation  so  that  threat- 
ened Utigation  might  be  conducted  in  the  federal 
courts,  instead  of  the  courts  of  the  residence  of 
the  grantor  corporation,  such  fact  does  not  show 
that  the  conveyance  was  fraudulent 

[Ed.  Note.— For  other  cases,  see  (Corporations, 
Cent  Dig.  H  2154-2160;  Dec  Dig.  «=»542.] 

3.  cobforationb  4=>318  —  tbahsacnons  — 
Ratifioatior. 

Where  the  directors  of  two  corporations 
were  the  same  persons,  and  the  majority  of  the 
shares  were  owned  by  the  same  person,  a  trans- 
action between  the  two  corporations  is  only 
voidable,  and  may  be  ratified. 

[Ed.  Note.— For  other  cases,  see  (^rporations. 
Cent  Dig.  ||  1,363,  1364 ;   t)ec.  Dig.  «=>31&] 

4.  COBPOBATIONS  $=3l23  —  TSLUHSFKBS  09 
ShA  BE8— VaLIDITT. 

Where  a  pledge  of  corporate  stock  was  not 
recorded  on  the  books  of  a  corporation,  it  is, 
under  CHv.  Code,  {  324,  valid  as  between  the 
parties,  and  the  act  of  the  corporation  in  issuing 
a  new  certificate  for  the  pledged  stock  cannot  be 
questioned  by  a  third  person. 
,  [Ed.  Note.— For  other  cases,  see  C!orporations, 
Cent  Dig.  jj  481,  491,  507-612,  637,  639-646, 
569,  618;  Dec.  Dig.  «=»123.] 

6.  Cobpobations  «s»64S  —  AonoiT  to  Set 
Aside  Convetarcb  —  Bvioeiiob  —  SuFn- 

OIBNCY. 

In  a  snit  by  a  Judgment  creditor  of  a  cor- 
poration to  set  aride  a  conveyance  of  its  prop- 
erty to  another  corporation,  which  assumed  the 
debts,  evidence  held  insufficient  to  show  that  the 
conveyance  was  fraudulent 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent  Dig.  S§  2182-2186;  Dec.  Dig.  <8=a548.] 
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In  Bank.  Appeal  from  Superior  Court, 
Fresno  County ;  H.  Z.  Austin,  Judge. 

Action  by  Daniel  Manning  against  the  App 
Consolidated  Gold  Mining  Company  and  oth- 
ers. From  a  Judgment  for  defendants,  plain- 
tiff appeals.    Affirmed. 

Wm.  M.  Cannon,  F.  J.  Sollnsky,  and  Paul 
^  Morf,  all  of  San  Francisco,  for  appellant 
3amuel  M.  Shortridge,  of  San  Francisco,  F. 
"B.  Cook,  of  Fresno,  and  Ooodfellow,  Eells, 
Moore  &  Onick,  of  San  Francisco,  for  re- 
spondents. 

MBLVIN,  J.  Appeal  by  plaintiff  from 
the  judgment  Plaintiff  sued  as  a  Judgment 
creditor  of  the  App  Consolidated  Gold  Min- 
ing Company  (wtilch  hereafter  we  shall  des- 
ignate as  the  "App  Company").  The  com- 
plaint charged  that  certain  conveyances  and 
other  transactions  upon  the  part  of  the  App 
Company  and  the  other  defendants  were 
fraudulent,  and  that  the  property  and  as- 
sets of  that  corporation  were  transferred  for 
the  purpose  of  preventing  him  from  secur- 
ing anything  in  satisfaction  of  his  Judgment. 
We  Shall  abbreviate  the  names  of  the  other 
corporate  defendants,  the  Rawhide  Gold  Min- 
ing Company  and  the  Central  Land  &  Trust 
Company  to  "Rawhide  Company"  and  "Trust 
Company,"  respectively. 

According  to  the  allegations  of  tbe  com- 
plaint the  corporate  defendants  Rawhide 
and  App  Companies  were  engaged  in  gold 
mining  in  Tuolumne  county.  WUliam  A. 
Nevills  owned  a  majority  of  the  stock  of 
each  corporation.  In  February,  1902,  the 
plaintiff,  who  was  employed  in  a  mine  be- 
longing to  the  App  Company,  <was  seriously 
injured  by  a  falling  timber.  In  A'prU,  1902, 
the  said  coriporatlon  conveyed  all  of  the 
property  of  which  it  was  then  the  owner  to 
the  Rawhide  Company  in  consideration  of 
the  Issuance  to  it  of  $14,07S  of  the  stock 
of  the  latter  company ;  that  consideration 
being  named  in  the  instruments  of  convey- 
ance. In  the  month  of  May,  1902,  plaintiff 
sued  the  App  Company  for  damages  on  ac- 
count of  tbe  Injuries  received  in  its  mine, 
and  in  November  of  that  year  obtained  Judg- 
ment for  $5,000.  The  order  of  court  denying 
a  new  trial  In  that  case  was  reversed  by 
this  court  in  Mardi,  1906.  On  November  12, 
1906,  WiUiam  A.  Nevills  (so  it  is  alleged), 
owning  a  majority  of  the  shares  of  stock 
of  the  App  and  the  Rawhide  Companies,  and 
being  indebted  to  tbe  Trust  Company  for 
$100,000  loaned  and  advanced  to  him  per- 
sonally for  his  own  use,  procured  the  execu- 
tion by  the  Rawhide  Company  of  a  promis- 
sory note  in  the  sum  of  $100,000.  On  the 
same  day.  It  is  alleged,  the  Rawhide  Com- 
pany executed  a  trust  deed  CMiveylng  to  F. 
H.  Short  and  J.  P.  Bernhard  in  trust  as  se- 
curity for  the  payment  of  the  said  note  all 
of  the  mining  property  described  in  the  com- 
plaint and  other  valuable  property  belong- 
tnc  to  Nevills  or  to  him  and  his  wife,  Delia 


F.  Nevills,  who  Is  also  a  defendant  in  this 
action.  In  February,  1910,  Manning's  action 
against  the  App  Company  .was  again  tried, 
resulting  In  a  Judgment  in  his  favor  fer  $17,- 
500.  An  appeal  was  taken  by  the  defendant, 
but  it  was  not  perfected,  and  the  Judgment 
became  final  in  July,  1912. 

It  is  also  averred  In  the  complaint  that 
prior  to  the  commencement  of  this  action 
proceedings  were  pending  In  Tuolumne  coun- 
ty to  foreclose  under  the  deed  of  trust;  the 
amount  then  due  on  the  promissory  note  be- 
ing more  than  $120,000.  It  Is  aUeged  that 
the  pr«^)erty  conveyed  by  the  App  Company 
to  the  Rawhide  Company  was  worth  $500.- 
000,  and  that  after  the  said  conveyance  no 
assets  of  any  sort  out  of  which  Manning 
could  satisfy  bis  Judgment  remained  in  the 
possession  of  tbe  App  Company. 

The  complaint  also  contains  averments  to 
the  effect  that  Nevills  dominated  both  min- 
ing corporations,  and  that  all  of  the  transac- 
tions were  done  according  to  his  wishes  and 
commands;  that  he  owned  146,080  of  the 
150,000  [Aares  of  the  stock  in  the  App  Com- 
pany, and  14,980  of  the  15,000  shares  of  the 
Rawhide ;  that  the  deed  of  conveyance  from 
the  former  to  the  latter  was  without  con- 
sideration, and  that  Nevills  caused  said  con- 
veyance to  be  made  for  the  purpose  of  de- 
frauding the  creditors  of  the  App  Company, 
particularly  the  plaintiff.  Upon  information 
and  belief  It  Is  pleaded  that  the  indebtedness 
evidenced  by  the  promissory  note  to  tbe 
Trust  Company  has  been  paid  by  the  pro- 
ceeds from  the  pledged  property;  that  Ne- 
vills and  the  officers  of  the  Trust  Company 
have  conspired  to  pretend  that  no  portion  of 
the  principal  sum  of  the  note  has  been  paid 
and  to  cause  the  sale  of  said  property  under 
the  terms  of  the  deed  of  trust;  that  said 
property  is  to  be  purchased  for  them  at  such 
sales  and  to  be  conveyed  at  some  future 
time  to  Nevills,  and  that  such  course  has 
been  and  is  to  be  pursued  for  tbe  purpose  of 
defrauding  plaintiff  and  other  Judgment 
creditors;  that  in  pursuance  of  said  con- 
spiracy the  trustees  have  been  notified  of 
the  alleged  default  in  i>ayment  of  the  note, 
and  have  been  directed  to  sell  the  property 
In  accordance  with  the  terms  of  the  trust 
deed;  and  that  the  trustees  have  prepared 
to  foreclose  and  unless  they  be  restrained 
will  sell  the  property,  thereby  Impairing 
plaintiff's  lien.  The  prayer  Is  for  Judgment 
for  the  amount  of  plaintilTB  claim,  and,  be- 
sides, the  plaintiff  asks  for  an  accounting  by 
the  Trust  Company  for  all  moneys  received 
by  It  from  the  Rawhide  Company,  from  Ne- 
vills, and  from  tbe  operation  of  the  mining 
property  described  in  tbe  conveyances. 
Plaintiff  also  prays  for  restraining  orders 
which  will  prevent  further  activities  by  any 
of  the  defendants  looking  to  the  disposition 
of  the  property,  and  especially  does  he  ask 
that  the  trustees  be  restrained  from  any  fur^ 
ther  proceedings  under  the  deed  of  trust 
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The  substantial  averiuents  of  the  com- 
plaint are  denied  by  the  defoidants  In  their 
answer.  They  deny  any  conspiracy  to  de- 
fraud creditors  either  In  the  transactions 
between  the  App  and  the  Rawhide  Compa- 
nies, resulting  In  the  purchase  of  the  prop- 
erty of  one  by  the  other,  and  allege  that  the 
deed  of  trust  was  made  in  good  faith  and 
received  by  the  Trust  Company  without  any 
knowledge  of  any  matters  alleged  in  the 
complaint  The  payment  of  the  Indebted- 
ness evidenced  by  the  promissory  note  is  al- 
so denied,  and  they  plead  a  judgment  of  the 
superior  court  given  on  July  8,  1912,  where- 
by it  was  found  that  the  Rawhide  Company 
was  indebted  to  the  Trust  Company  In  a 
sum  In  excess  of  $120,000,  and,  while  ad- 
mitting that  the  proceeds  of  the  pledged 
properties  have  been  applied  to  the  Indebted- 
ness evidenced  by  the  note,  they  assert  that 
no  accounting  is  necessary  to  determine  the 
balance  due,  for  the  reason  that  su<^  ac- 
counting has  been  ordered  by  the  court  In 
another  action  and  has  been  accomplished. 

The  findings  are  to  the  effect  that  all  of 
the  transactions  denounced  in  the  complaint 
as  fraudulent  were  in  good  faith,  and  that 
the  trust  company  bad  no  knowledge  or  no- 
tice of  the  alleged  fraudulent  practices  in 
the  dealings  between  the  App  and  the  Raw- 
hide Companies.  The  court  also  found  that 
tbe  Trust  Company  knew  of  no  claim  or 
demand  of  the  plaintiff  against  the  App 
Company  or  of  the  suit  for  damages. 

An  attack  is  made  by  appellant  upon  the 
findings  on  the  theory  that  the  evidence  does 
not  support  them.  The  plalntUI  Insists, 
moreover,  that  the  evidence  shows  without 
contradiction  a  state  of  facts  leading,  as 
matter  of  law,  to  the  conclusions  for  which 
he  contends.  These  propositions  are,  in 
brief:  (1)  That  the  conveyance  by  the  App 
Company  to  the  Rawhide  Company  was  made 
without  consideration,  with  intent  to  hinder, 
delay,  and  defraud  creditors  of  the  App  Com- 
pany ;  (2)  that  the  deed  of  trust  was  execut- 
ed as  security  for  the  personal  debt  of  Ne- 
vllls  and  in  pursuance  of  his  intention  to 
create  a  large  Indebtedness  against  the  prop- 
erty so  fraudulently  transferred,  ostensibly 
in  the  name  of  the  Rawhide  Company,  with 
Intent  to  binder,  delay,  and  defraud  the 
plaintiff;  (3)  that  the  Trust  Company  at  all 
times  had  full  knowledge  of  all  of  the  al- 
leged frauds;  and  (4)  that  the  Indebtedness 
evidenced  by  the  prodiissory  note  has  been 
paid,  but  that  Nevllls  and  the  Trust  Com- 
pany fraudulently  conspired  to  pretend  that 
no  such  payment  had  been  made.  Appellant 
seems  to  pin  his  falt&  upon  the  first  and 
third  propositions;  therefore  we  will  con- 
sider: (1)  Whether  or  not  there  Is  any  evi- 
dence to  sustain  the  finding  of  the  superior 
conrt  that  the  conveyance  of  the  App  Com- 
pany to  the  Rawhide  Company  was  made 
for  a  consideration  and  without  Intent  to 
hinder,  delay,  or  defraud  plaintiff;  and  (2) 


If  It  be  determined  that  the  finding  was  un- 
supported, and  that  said  conveyance  was 
made  with  the  intent  alleged,  whether  or  not 
the  Trust  Company  had  knowledge  of  the 
fraud  when  the  deed  of  trust  was  executed. 
If  neither  of  these  problems  must  be  solved 
in  favor  of  defendants,  the  Judgment  must 
be  affirmed. 

[1]  Respondents  insist  that  the  question  of 
fraudulent  Intent  is  one  of  fact  to  be  deter- 
mined by  the  trial  court,  and  not  one  of  law 
arising  from  the  proven  or  admitted  facta 
It  is  the  contention  of  respondents  that  there 
is  no  presumption  of  fraud  arising  out  of 
the  transfer  of  all  of  the  property  of  the  App 
Company  to  the  Rawhide  Company  because 
there  was  not  lacking  a  valuable  considera- 
tion, and  because  the  transfer  was  not  made 
in  contemplation  of  Insolvency.  Section  3442, 
CSV.  Code.  Mr.  Rlcketts,  who  was  attorney 
for  the  App  Company  at  the  time  of  the  said 
transfer,  testified  that  the  corporation  did 
receive  14,975  shares  of  the  Rawhide  stock. 
Mr.  Lang's  testimony  was  to  the  same  effect 
It  is  true  that  the  14,976  shares  were  sub- 
ject to  a  prior  pledge  to  J.  S.  Doe,  who  held 
as  collateral  security  for  a  loan  to  Nevllls 
substantially  all  of  the  stock  of  the  original 
issue  of  the  Rawhide  Company.  Ibe 
amount  of  the  stock  was  reduced  in  accord- 
ance with  the  laws  of  West  Virginia,  In 
which  state  the  Rawhide  Company  was  (diar- 
tered.  It  is  stoutly  asserted  by  appellant 
that  there  was  obvious,  fraud  in  thus  redu- 
cing the  number  of  shares  of  capital  stock 
while  the  original  issue  was  outstanding  and 
In  Mr.  Doe's  hands,  and  that  in  any  event 
the  new  issue  was  of  no  value  because  all 
of  its  equivalent  was  held  by  the  pledgee.  Re- 
spondents are  of  the  opinion  that  the  facts 
shown  would  only  subject  the  new  shares  of 
the  Rawhide  to  Mr.  Doe's  prior  lien,  and, 
as  there  were,  according  'to  the  testimony 
of  Mrs.  Nevllls,  about  $3,000,000  worth  of 
securities  in  Mr.  Doe's  hands  to  protect  a 
debt  of  something  like  $200,000,  it  could  not 
be  said  that  the  shares  transfwred  by  the 
Rawhide  to  the  App  were  without  value  be- 
cause, under  the  doctrine  of  marshaling  of 
securities,  resort  must  first  be  had  to  other 
personalty  held  by  the  pledgee  before  he 
would  be  Justified  in  applying  the  Rawhide 
stock  to  the  payment  of  the  debt  of  NeviUs. 
There  is  much  force  in  this  position,  but  we 
are  not  compelled  to  consider  the  legality 
of  the  change  tn  the  amount  of  capital  stock 
nor  the  value  of  the  new  stock  when  issued 
to  support  the  finding  that  there  was-  a  valu- 
able consideration  for  the  transfer  of  the 
App  Company's  property.  The  Rawhide 
Company  assumed  the  current  indebtedness 
of  the  App  Company  In.  consideration  of  the 
deed,  and  debts  were  paid  by  It  Tbe  prom- 
ise of  a  grantee  to  pay  a  grantor's  indebted- 
ness Is  a  valuable  consideration.  Saunder- 
son  V.  Broadwell,  82  Cal.  133,  23  Paa  36; 
Gladwin  v.  Garrison,  13  Cal.  332;  Carty  v. 
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Connolly,  91  Cal.  10,  27  Pac.  699;  Green- 
wait  v.  Mueller,  126  Cal.  639,  68)  Pac.  137. 
Such  assumption  removes  the  transaction 
from  the  operation  of  section  3442,  Civil  Code. 
The  same  principle  was  announced  by  the 
Supreme  Coort  of  Nevada  in  Ivancovich  y. 
Stem,  14  Nev.  841. 

[2-6]'  Mr.  Ricketts  testlfled  that  long  before 
Manning  was  hurt  a  plan  was  discussed  for 
transferring  the  property  of  the  App  (a 
Calif omlan  corporation)  to  the  Rawhide; 
the  primary  purpose  being  to  vest  the  prop- 
erty in  the  West  Virginian  corporation  In  or- 
der that  certain  threatened  litigation  might 
be  conducted  in  the  courts  of  the  United 
States,  rather  than  in  those  of  this  state. 
There  was  nothing  essentially  fraudulent, 
or  even  Improper,  In  &uch  a  purpose.  Nor 
did  the  fact  that  Nevllls  was  the  owner  of 
practically  all  of  the  stock  of  both  companies 
render  the  transaction  fraudulent  Indeed, 
so  far  as  Nevllls  was  concerned,  he  was  li- 
able as  a  stockholder  of  either  company,  and 
was  personally  liable  as  a  stockholder  of  the 
Callfomlan  corporation.  At  the  time  when 
the  first  Judgment  was  given  In  favor  of 
Manning,  Nevllls  was  evidently  solvent  be- 
cause he  and  his  wife  offered  them- 
selves and  were  accepted  a&  sureties  on  the 
.appeal  bond.  It  Is  argued  that  such  a  course 
was  entirely  Inconsistent  with  any  idea  of 
trying  to  defeat  the  collection  of  Manning's 
claim,  and  that.  If  Nevllls  had  sought  fraudu- 
lently to  prevent  such  collection,  he  would 
have  made  some  apparent  diqpoattlon  of  his 
Individual  property  for  the  same  purpose. 
There  is  force  in  this  position,  and  doubt- 
less the  argument  received  due  weight. in  the 
mind  of  the  trial  court.  Nor  is  the  fact  that 
the  directors  of  the  App  and  the  Rawhide 
Companies  were  all  or  most  of  them  holding 
like  positions  In  both  corporations  conclu- 
sive as  to  the  bad  faith  of  the  transaction 
between  them.  Such  dealings  are  not  void, 
but  voidable  only,  and  may  be  ratified  by 
either  party  by  conduct  having  that  legal 
effect  Sausallto  Bay  Land  Co.  v.  Sausalito 
Improvement  Co.,  166  Cal.  306,.  136  Paa  67. 
It  needs  no  argument  to  demonstrate  that 
the  stockholders  of  both  companies  by  their 
subsequent  actions  ratified  the  transfer.  For 
example,  the  Rawhide  defended  and  com- 
promised a  suit  which  bad  been  commenced 
in  a  federal  court  on  a.  liability  which  was 
originally  that  of  the  App  Company. 

Doubtless  it  was  an  irregularity  as  against 
Doe  for  the  Rawhide  Company  to  Issue  the 
certificate  for  the  reduced  stock  without 
naming  Doe  therein  as  pledgee.  Spreckels 
V.  Nevada  Bank,  113  Cal.  274,  45  Pac.  329, 
33  L.  B.  A.  459,  64  Am.  St  Rep.  S4&  Not- 
withstanding the  pledge  to  Doe,  Nevllls  con- 
tinued to  own  the  stock,  and  the  transfer 
of  it  to  Doe,  not  having  been  entered  on  the 
corporation's  books,  was  good  only  as  be- 
tween the  parties.     Section  S24,  Civ.  Code. 


Doe  was  paid  eventually,  and  tbe  14,975 
shares  of  stock  transferred  by  Nevllla  to  the 
App  Company  was  in  essence  the  same  stock 
which  he  had  pledged  to  Doe.  Nor  does 
fraud  Inhere  in  the  fact  that  NevUls  furnish- 
ed the  consideration  which  passed  between 
the  corporations.  He  was  virtually  the  sole 
stockholder  of  each  company.  If  he  trans- 
ferred shares  In  the  Rawhide,  which  he  per- 
sonally owned,  to  the  App  (of  which  be  was 
the  bolder  of  practically  all  of  the  stock), 
it  would  not  alter  his  financial  Interest 

We  conclude,  therefore,  that  to  the  trial 
court  was  given  the  duty  of  determining  the 
question  of  alleged  fraud  as  a  matter  of  tact, 
and  not  as  a  matter  of  law  arising  from  the 
undisputed  or  admitted  tacts;  that  there 
is  a  substantial  basis  for  the  conrfs  conclu- 
sion that  the  transaction  attacked  by  iilain- 
tiff  was  not  fraudulent  and  void;  that  the 
findings  in  this-  regard  are  supported  by  evi- 
dence; and  that  we  cannot  therefore,  dis- 
turb the  Judgment 

The  conclusion  which  we  have  readied 
makes  if,  unnecessary  to  examine  the  other 
contentions  of  appellant  relating  to  the  trans- 
actions between  the  Trust  Company,  the 
Rawhide  Company,  Nevills',  his  wife,  and 
others,  because  there  Is  no  alleged  fraud  con- 
nected with  that  branch  of  the  case  wbldi 
is  not  charged  as  liaving  its  origin  In  the  as- 
serted original  bad  fiiith  and  alleged  sinister 
practice  by  which  the  prcftertles  of  the  App 
Company  were  transferred  to  the  Rawhide. 

From  the  foregoing  it  follows  that  the 
Judgment  must  be  aifinned;.  and  it  la  so 
ordered. 

We  concur:    LORIGAN,  3.;   HENSHAW. 

J.;    SLOSS.  J. 

""""^  {171  Cal.  «») 

In  re  SCHWARTZ  et  aL    (Sw  F.  6802.) 
(Supreme  Court  of  California.    Dec.  27,  1816.) 

1.  Pabent  and  Child  «==>2— Abaroormsnt 
OP  (JuiLD — Conduct  op  Fabent. 

Petitioner,  on  the  birth  of  his  daughter  in 
1906  and  on  the  death  of  her  mother  a  few  days 
later,  having  then  no  home,  asked  his  aunt,  liv- 
ing with  his  father-in-law,  to  bring  the  child  up, 
and  left  the  child  with  her,  and  during  the  next 
four  years  visited  relatives  in  Europe,  worked  in 
various  places,  and  remarried  in  1910,  and  in 
January,  1911,  sued  out  a  writ  of  habeas  corpus 
to  obtain  custody  of  the  child.  In  October, 
1912,  he  obtained  the  vacation  of  an  order  of 
adoption  consented  to  by  the  aunt  as  goardian, 
and  in  September,  1913,  applied  for  revocation 
of  her  letters  of  guardiansnip,  which  had  been 
granted  in  1911  without  notice  to  him.  UM, 
in  the  absence  of  evidence  that  it  was  not  for 
the  child's  beat  interest  to  be  left  with  the  aunt 
and  of  any  demand  on  him  for  its  support  not 
to  show  abandonment  of  the  child  by  him. 

[Ed.  Note. — For  other  cases,  sta  Parent  and 
ChUd,  Cent  Dig.  t{  4-32;   Dec.  Dig.  «=>2.] 

2.  Pabsnt  and  Child  (S=>2—0cbtodt— Right 
OF  Fatheb— Fitness. 

In  view  of  Civ.  Code,  f  197,  declaring  the 
father  of  a  minor  child  entitled  to  its  custody, 
the  father,  who  was  an  Industrious  man  of  good 
habits  having  a  comfortable  home  and  wiioae 
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Digitized  byCjOOQlC 


Cal.) 


IN  KE  SCHWARTZ 


30& 


'wife  was  willittK  to  care  for  It,  was  competent 
and  fit  to  have  its  custody,  and  was  entitled 
thereto,  as  against  a  guardian  who  had  been  ap- 
pointed without  his  consent. 

[EM.  Note.— For  other  cases,  see  Parent  and 
Child,  Cent  Dig.  §{  4-32 ;   Dec.  Dig.  «8=»2.] 

Angellotti,  C  J.,  dissenting. 

In  Bank.  Appeal  from  Superior  Court, 
City  and  County  of  San  Francisco;  Bradley 
V.  Sargent,  Judge. 

Petition  by  Adolpb  Scbwarts  for  the  rev- 
ocation of  letters  of  guardianship  of  Rosa 
Gertrude  Schwartz,  his  minor  child,  Issued 
to  Amalla  Schwartz,  and  for  the  termina- 
tion of  said  guardianship.  Petition  denied, 
and  petitioner  appeals.    Order  reversed. 

OUn  Ll  Beri7,  of  San  Francisco,  for  ap- 
pellant. George  Appell  and  C.  H.  McCon- 
aughy,  both  of  San  Francisco,  for  respondent. 

SHAW,  J.  Adolpta  Schwartz  appeals  from 
an  order  denying  bis  petition  for  the  revoca- 
tion of  letters  of  guardianship  of  Rosa  Ger- 
trude Schwartz,  bis  minor  child,  Issued  to 
Amalia  Schwarts  on  March  16,  1911,  and  for 
the  termination  of  said  guardianship. 

The  child  hag  no  property  of  any  descrip- 
tion. The  said  guardian  was  appointed  sole- 
ly upon  the  ground  that  the  father  bad  aban- 
doned the  child  and  that  it  needed  the  care 
and  attention  of  some  fit  and  proper  person. 
In  denying  the  petition  of  the  father  for  rev- 
ocation the  court  made  findings  to  the  effect 
that  the  father  had  abandoned  the  child 
prior  to  the  appointment  of  Amalia  Schwartz 
as  guardian,  and  that  be  was  not  a  fit  or 
proper  person  to  have  its  custody.  We  are  of 
the  opinion  that  the  evidence  does  not  Justi- 
ty  either  finding.  The  following  is  a  state- 
ment of  the  facts  shown  by  the  evidence,  re- 
lating to  abandonment: 

[1]  Amalia  Schwartz  is  the  aunt  of  the 
child's  father  and  mother,  who  were  cousins. 
She  was  the  sister  of  the  father  of  Adolph 
Schwartz  and  of  the  mother  ,of  Sophie 
Schwartz,  bis  wife,  who  was  the  daughter  ol 
Adam  Stem.  The  wife  of  Stem  was  for 
many  years  in  delicate  health,  and  Amalia 
Schwartz  lived  as  a  member  of  the  family 
of  Stem  and  was  the  housekeeper.  She  had 
raised  Sophie  Schwartz,  the  wife  of  the  ap- 
pellant Schwartz  and  his  wife,  at  the  time 
of  her  confinement,  were  living  at  the  bouse 
of  Adam  Stem  in  Los  Angeles.  The  child 
was  bom  on  December  4,  1006.  Its  mother 
died  on  December  IS,  1906.  Schwartz  and 
Stem  were  both  barbers  by  occupation.  Up- 
on the  death  of  the  child's  mother,  Schwartz, 
having  no  home  or  place  to  keep  it,  asked  bis 
aunt,  Amalia  Schwartz,  to  take  the  child 
and  raise  it,  which  she  then  agreed  to  do. 
Thereupon  he  left  the  child  with  her.  Short- 
ly after  making  this  arrangement  Schwartz 
left  the  bouse  of  bis  fiither-in-law  and  never 
afterwards  lived  there  as  a  member  of  the 
family,  although  be  visited  the  family  several 
times  a  year.    From  1906  to  ISll  ScbwaiU 
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Uved  In  varlons  places.  He  went  first  to 
Jamestown,  Va.,  and  then  to  Europe  on  a 
visit  to  his  relatives.  He  also  worked  in  Lo» 
Angeles  and  in  Nevada,  and  in  the  beginning 
of  1910  he  settled  in  Seattle  and. there  mar- 
ried his  present  wife,  by  whom  he  has  a 
child  which  was  about  two  years  old  at  the 
time  of  the  making  of  the  order  appealed 
from.  About  the  first  of  January,  1911,  Mrs. 
Stern,  Schwartz's  mother-in-law,  died.  Upon 
learning  of  her  death,  Schwartz  wrote  to 
Adam  Stern  suggesting  that  be  would  take 
the  child  to  his  own  home  and  away  from  the 
home  of  Stem.  Up  to  that  period  the  rela- 
tions between  the  parties  appear  to  have 
been  entirely  harmonious.  His  suggestion 
that  he  wanted  to  take  the  child  himself 
was  met  with  objections,  and  from  that  time 
forward  all  of  his  relatives  manifested  a 
disposition  to  resist  his  turi)ose.  Stern 
wrote  to  Schwartz  advising  him  not  to  at- 
tempt to  take  the  child  away,  that  it  would 
make  trouble.  Thereupon  Schwartz  went  to 
Los  Angeles  to  get  the  child,  and,  failing  to 
find  It,  caused  a  writ  of  habeas  corpus  to  Is- 
sue for  Its  custody.  This  writ  was  served 
upon  Stem,  but  not  upon  Amalia  Schwartz. 
The  child  had  been  taken  to  San  Francisco 
by  Amalia  Schwartz,  and  was  at  that  time 
in  the  home  of  Calvin  C.  Bib,  its  uncle  by 
marriage.  Falling  in  this  proceeding, 
Schwartz  returned  to  Seattle.  In  March, 
1911,  without  notice  to  Schwartz,  Amalia 
Schwartz  obtained  the  appointment  as  guard- 
ian in  the  superior  court  of  San  ii'rancisco, 
as  above  stated,  for  the  purpose  of  retaining 
custody  of  the  child.  In  November,  1911, 
Calvin  C.  Eib  and  bis  wife,  without  the  c<m- 
sent  of  Schwartz,  obtained  an  order  4f  tb» 
superior  court  of  San  Francisco  whereby 
they  adopted  the  said  chUd,  Amalia 
Schwartz  consenting  thereto  as  its  guardian. 
In  May,  1012,  Schwartz  moved  to  San  Fran- 
cisco and  then  discovered  that  the  child. was 
In  the  custody  of  Eib  and  wife.  He  then 
again  resorted  to  a  writ  of  habeas  corpus  to 
get  the  child  and  was  defeated  by  the  order 
of  adoption  and  the  guardianship,  of  both 
of  which  be  then  heard  for  the  first  time. 
In  October,  1012,  he  applied  to  the  superior 
court  to  set  aside  the  order  of  adoption  afore- 
said, and  in  May,  1913,  the  said  order  was 
vacated  accordingly.  In  September,  1913,  be 
filed  the  present  application  for  the  revoca- 
tion of  the  letters  and  termination  of  guard- 
ianship. 

It  is  clear  from  this  conduct  of  Schwartz 
that  he  never  intended  to  abandon  the  child. 
Having  arranged  with  his  aunt  for  its  care, 
it  cannot  be  said  that  his  conduct  in  allow- 
ing her  to  keep  it  was  an  abandonment 
From  all  that  appears  in  the  evidence  it  was 
for  the  best  interests  of  the  child  that  it 
should  be  left  with  the  aunt  at  least  until 
Schwartz  married.  There  is  some  confilct 
in  the  evidence  as  to  whether  he  contributed 
anything  to  the  child's  support   On  the  other 
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hand  It  does  not  appear  that  any  demand 
was  ever  made  upon  him  for  assistance  of 
that  kind.  Under  the  circumstances,  his  fall- 
iir©  to  pay  for  Its  mtdntenance  did  not  con- 
stitute an.  abandonment  The  evidence  is 
InsuflScient  to  Justify  the  finding  that  the 
child  was  abandoned  by  the  father. 

[2]  With  respect  to  the  father's  fitness  to 
have  the  custody  and  care  of  the  child,  the 
evidence  to  sustain  the  finding  is  equally  de- 
ficient. He  appears  to  be  an  industrious  per- 
son of  good  habits.  He  has  a  comfortable 
home  into  which  he  can  take  the  child.  His 
present  wife  is  desirous  of  haying  the  child 
and  la  willing  to  care  for  it  The  finding 
that  he  is  unfit  to  care  for  the  cUld  seems  to 
be  based  entirely  upon  the  fact  of  bis  making 
divers  demands  upon  Stem  and  Eib  for 
money  as  a  condition  of  his  consent  that 
the  child  might  be  kept  away  from  him. 
These  occurred  after  the  controversy  arose, 
and  In  the  course  of  his  negotiations  and  ef- 
forts to  get  possession  of  his  chUd.  In  Feb- 
ruary, 1911,  he  said  to  Charles  Stem  that 
he  bad  had  bad  luck  that  year,  and  had  been 
in  the  hospital,  and  that  if  hecould  get  $500 
he  would  consent  to  allow  the  child  to  remain 
where  it  was,  and  made  a  like  -proposal  to 
Adam  Stern,  asking  for  $1,000.  He  was 
referred  by  Adam  Stern  to  Mr.  Eib.  There- 
upon he  began  the  proceeding  in  habeas 
corpus,  which,  as  before  stated,  failed  of 
Its  object  In  May,  1812,  in  a  conversation 
with  Eib  in  San  Frandsco,  he  again  inti- 
mated that  If  $1,000  were  paid  be  would 
not  press  his  claims  for  the  child.  No  other 
conduct  of  his  was  proven  tending  to  show 
unfitness  for  the  care  of  the  child.  The  ap- 
pellant himself  denies  that  he  made  these 
requests  aa  a  condition  of  giving  up  the  child. 
Whatever  may  have  been  the  reason  for  his 
conduct  In  this  particular,  we  do  not  think  it 
is  suflicient  to  Justify  the  finding  that  he  is 
not  a  fit  and  proper  person  to  have  the  care 
and  custody  of  his  clilld.  The  court  below 
appears  to  have  made  its  decision  as  it  did 
because  of  its  belief  that  the  financial  in- 
terests of  the  chUd  would  be  promoted  if  it 
were  left  with  its  relatives,  rather  than  given 
over  to  its  father.  The  law  does  not  recog- 
nize this  as  a  cause  for  depriving  the  father 
of  the  custody  of  his  own  child.  No  sufficient 
reason  appears  why  the  father  should  not  be 
allowed  to  take  care  of  and  rear  his  child, 
as  he  apparently  desires  to  do.  The  father 
is  competent  and  fit  to  have  its  custody,  and, 
being  willing  and  able  to  care  for  it,  he  is  en- 
titled thereto.  Civ.  Code,  {  197.  The  guard- 
ianship Is  no  longer  necessary  and  should 
be  terminated.  We  think  the  court  below 
erred  In  refusing  the  relief  asked  by  the 
father. 
The  order  is  reversed. 

We  concur:     SLrOSS,  J.;    LORIGAN,  J.; 
MELVIN,  J. ;    LAWliOR,  J. 


ANGELLOITI,  CXI  dissent,  bdng  of 
the  opinion,  after  full  consideration  of  tbe 
record,  that  the  evidence  sufficiently  supporta 
the  finding  of  abandonment 

an  Cal.  63TI 
GBAT  V.  UNION  TRUST  CO.  OP  SAN 
FRANCISCO.     (S.  F.  6761.) 
(Supreme  Court  of  CalLfornia.    Dec.  31,  1915. 
Rehearing  Denied  Jan.  28,  19160 

1.  Apfbai,  and  Ebbob  ®=»150  —  Rioht  or 
Tbustee— Benefit  of  Otbebb. 

In  an  action  to  terminate  a  trust  to  man- 
age the  property  and  to  pay  the  net  income  to 
the  trustor  during  her  lifetime,  and  providing 
that  on  her  death  the  property  should  go  as 
provided  in  her  last  will,  or,  if  she  left  no  will, 
to  her  heirs  at  law,  the  defendant  trustee  had 
a  right  to  appeal  from  a  decree  for  plaintiff  if  ic 
believed  that  tbe  rights  of  other  persons  than 
the  trustor  would  be  impaired  or  destroyed  by 
its  termination,  as  it  owed  precisely  the  same 
duty  to  protect  the  rights  of  the  indetenninable 
class  of  Den^ciaries  as  to  protect  the  rights  of 
the  trustor. 

[Ed.  Note.— For  other  cases,  see  Aiipeal  and 
Error,  Cent  Dig.  if  934-946;  Dec.  LAs-  <$=» 
150.] 

2.  TbDSTS    «=»1S5  —  CONSTBUCTION  —    *'Drt 

Tbubt'  '—Statute. 

Such  trust  was  not  a  "dry  trust,"  since  ac- 
tive duties  were  imposed  on  Uie  trustee  during 
the  life  of  the  trustor,  and  after  her  death  in 
ascertaining  the  persons  entitled  to  take  the 
property;  and,  under  the  express  provision  of 
Civ.  Code,  I  863,  the  trustee  of  such  express 
trust  took  the  whole  legal  title. 

[Ed.  Note. — For  other  cases,  see  Trusts,  Cent. 
Dig.  {  178 :   Dec.  Dig.  <S=»135. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Dry  Trust] 

3.  TEfnsTB  «=>59— Revocation— Statdtk. 

Such  trust  instrument,  reserving  no  power 
of  revocation,  created  a  trust  irrevocable  by  any 
act  of  the  trustor,  as,  under  the  express  provi- 
sion of  Civ.  Code,  S  2280,  a  trust  cannot  be 
revoked  by  the  trustor,  after  its  acceptance  by 
the  trustee  and  beneficiaries,  unless  the  declara- 
tion of  trust  reserves  a  power  of  revocation  in 
the  trustor. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent. 
Dig.  §§  78-^1;    Dec  Dig.  <S=>59.] 

4.  Tbusts   <&=361— Tebionation— Powzbs   or 
EquiTT— Pabtiks. 

It  is  only  when  all  the  parties  interested  in 
a  trust  are  before  a  court,  when  each  is  sui 
generis  and  all  join  in  the  application  that  a 
court  of  equity  ever  terminates  a  valid  trust, 
and,  even  in  such  circumstances,  it  does  not  do 
so  by  force  of  the  application  but  only  whoi 
such  a  decree  is  proper,  and  even  then  the  court 
is  not  required  to  terminate  the  trust,  but  may 
do  80  in  its  discretion;  and,  conversely,  equity 
has  no  power  to  terminate  the  trust  if  all  the 
parties  m  interest  are  not  before  the  court,  as 
Civ.  Code,  I  2280,  declares  that  a  trust  shall  not 
be  revocable  except  by  the  consent  of  all  the 
beneficiaries. 

[EM.  Note.— For  other  cases,  see  Trusts,  Gent 
Dig.  §§  83-87 ;  Dec.  Dig.  <8=>61.] 

5.  Tbusts  «=3l40— Estate  of  Beneficiabies 
— Vested  "Remaindeb" — Statute. 

A  trust  in  real  and  personal  property  was 
created  to  manage  and  invest  and  to  pay  the 
income  to  the  trustor  for  Ufe,  irrevocable  dar- 
ing her  lifetime,  and  under  which  on  her  death 
the  property  should  go  as  provided  in  her  last 
will,  and,  if  she  left  no  will,  to  her  heirs  at  law 
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according  to  tlie  saccession  laws  of  California 
existing  at  its  creation.  CSv.  Code,  {  769,  de- 
clares that  when  a  future  estate  other  than  a 
reversion  depends  on  a  precedent  estate,  it  may 
be  called  a  "remainder," .  and  be  created  and 
transferred  by  that  name.  Section  773  provides 
that  a  remainder  may  be  created  to  commence  at 
a  future  day  and  be  limited  upon  a  life  estate, 
and  section  781  provides  that  a  general  or  spe- 
cial power  of  appointment  shall  not  prevent 
the  vesting  of  a  future  estate  limited  to  take  ef- 
fect io  case  such  power  is  not  vested.  Held, 
that  the  trust  created  vested  remainders  in  the 
trustor's  heirs,  snbject  to  divestiture  only  iqipn 
her  exercise  of  the  power  of  nomination  by  wiU. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent 
Dig.  S§  183-187;  Dea  Dig.  ®=»140. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Bemainder.] 

6.  RKHAINDKBS  €=3l4r— ArXBNATION. 

Such  remainders  in  trust,  whether  regarded 
as  vested  or  contingent,  were  alienable. 

[Ed.  Note.— For  other  cases,  see  Remainders, 
Cent.  Dig.  8  10;   Dec.  Dig.  <S=>14.] 

7.  Deeds  «=»128— Rule  in  Sheijjey's  Case— 
Effect  -of  Abolition. 

The  effect  of  Civ.  Code,  {  779,  repealing  the 
rule  in  Shelley's  Case,  was  to  restore  to  courts 
of  equity  their  right  to  construe  apt  words  to 
create  a  remainder  as  a  limitation,  in  accord- 
ance with  its  plain  import  and  intent 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
I^.  {{  418^16,  419-421,  427;  Dec.  Dig.  <8=> 

Department  2.  Appeal  from  Superior 
Court,  City  and  County  of  San  Francisco; 
Geo.  A.  Sturtevant,  Judge. 

Action  by  Helen  D.  Gray  against  the 
Union  Trust  Company  of  San  Francisco,  to 
terminate  a  trust  Decree  for  plaintiff,  and 
defendant  appeals.  Reversed,  with  direc- 
tions to  deny  plaintiff  the  relief  sought. 

Heller,  Powers  &  Ehrman,  of  San  Fran- 
cisco (Devlin  &  Devlin,  of  Sacramento,  of 
counsel),  for  appellant  Edwin  L.  Forster 
and  Robert  R.  Moody,  both  of  San  Francisco, 
for  respondent 

HENSHAW,  J.  PlalntUt,  by  two  instru- 
ments of  the  same  date  and  forming  "parts 
of  the  same  transaction,"  made  by  one  of 
them  a  transfer  to  defendant,  absolute  In 
form,  ot  certain  property,  real  and  person- 
al. By  the  second,  contemporaneous  there- 
with, she  declared  the  trusts  upon  which 
the  defendant,  as  trustee,  was  to  hold  this 
property.  At  the  time  when  plaintiff  exe- 
cuted the  transfer  and  trust  agreement  she 
was  and  still  Is  an  unmarried  woman  over 
the  age  of  21  years,  having  no  child  nor  oth- 
er lineal  descendant  Plaintiffs  mother, 
however,  is  living,  and  her  mother  would  be 
entitled  to  inherit,  and  succeed  to  all  the 
property,  real  and  personal,  of  plaintiff  If 
she  should  die  Intestate  and  unmarried,  leav- 
ing her  mother  surviving.  Plaintiff  also  has 
other  relatives  now  living  who  would  be  en- 
titled to  succeed  to  and  Inherit  her  property 
If  she  should  survive  her  mother  and  there- 
after die  Intestate  unmarried,  leaving  no 
child  surviving  her  and  leaving  surviving  her 


the  other  relatives  referred  to  or  any  of 
them.  Helen  D.  Gray  subsequently  brought; 
this  action  to  terminate  the  trust,  her  con- 
tention being  that,  notwithstanding  she  did 
not  reserve  In  the  Instruments  creating  It 
any  power  of  revocation,  nevertheless  by 
virtue  of  the  terms  of  the  trust  Itself  it  is 
determinable  at  her  pleasure.  The  terms  of 
the  trust  itself  therefore  demand  presenta- 
tion. 

The  conveyance  was  made  to  defendant 
"to  manage  said  trust  property  as  herein- 
after provided."  The  property  subject  to 
the  trust  came  to  plaintiff  through  the  will 
of  one  Mary  B.  Blthell.  The  "original  in- 
vestment" of  funds  received  from  the  estatft 
of  Mary  Bithell  could  be  made  only  with 
the  concurrence  of  the  trustor.  After  this 
original  Investment,  made  with  the  concur- 
rence of  the  trustor,  the  trustee  is  empow- 
ered "thereafter  from  time  to  time  to  make 
Investments  and  reinvestments  as  In  its  dis- 
cretion may  seem  necessary  and  proper  with- 
out consulting  the  trustor."  Certain  limita- 
tions upon  the  power  of  the  trustee  to  make 
these  investments  are  declared,  but  they 
have  no  bearing  upon  the  question  presented 
on  this  appeaL  'The  net  income  and  reve- 
nue and  profit,  less  the  diarge  for  services 
of  the  trustee,  shall  be  paid  by  said  trustee 
to  said  trustor,"  and  an  accurate  account  is 
to  be  kept  The  trustee  Is  entitled  to  receive 
for  its  services  2  per  cent  of  the  gross  in- 
come of  the  trust  property,  and  finally  the 
trust  instrument  declares: 

"This  trust  shall  be  irrevocable  and  shall  last 
during  the  lifetime  of  said  trustor,  and  upon 
her  death  the  trust  property  shall  go  to  and  vest 
as  she  shall  provide  in  her  last  will  and  testa- 
ment, and  leaving  no  last  will  and  testament, 
said  property  shall  go  to  and  vest  in  her  heirs 
at  law,  according  to  the  laws  of  succession  of 
the  state  of  California  as  such  laws  now  exist" 

The  facts  were  stipulated,  the  stipulation 
embracing  the  matters  of  fact  above  set 
forth.  Drawn  from  these  facts  the  court 
made  additional  findings  of  fact  which  are 
in  reality  misplaced  conclusions  of  law. 
The  most  important  of  these  is  as  follows: 

"That  plaintiff  is  the  only  person  having  any 
interest  in  any  of  the  real  or  personal  property 
mentioned  In  the  said  assignment  or  in  the 
said  agreement,  except  said  defendant,  Union 
Trust  Company  of  San  Francisco,  for  the  com- 
pensation which  it  is  entitled  to  receive  for  its 
services  as  trustee,  under  the  terms  of  the  said 
trust  agreement" 

[1]  It  was  under  this  finding,  which  man- 
ifestly Is  a  conclusion  of  law  embodying  the 
court's  construction  of  the  trust  and  its  de- 
termination that  defendant  held  but  the  nak- 
ed fee,  while  every  beneficial  Interest  in  all 
of  the  property  was  vested  In  plaintiff,  that 
the  court  concluded  that  the  trust  was  one 
which  should  be  dissolved  and  terminated 
by  Its  decree,  and  gave  Judgment  according- 
ly. From  that  Judgment  defendant  appeals, 
and  no  serious  objection  can  be  raised  to 
its  light  to  appeal.    Indeed,  It  is  its  duty  to 
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do  so  If  It  belleTCS  that  there  be  other  per- 
sons than  Helen  Gray  whose  rights  would 
be  Impaired  or  destroyed  by  the  dlssolatlon 
of  this  trust  Those  persons,  If  they  exist, 
would  be  Helen  Gray's  "heirs  at  law  ac* 
cording  to  the  laws  of  succession  of  the 
state  of  California  as  sach  laws  now  ezist." 
But  those  persons,  In  the  contingency  pro- 
vided for  by  the  trust,  would  not  take  aa 
inheritors  from  Helen  D.  Gray.  The  laws 
of  succession  as  they  existed  at  the  time 
of  the  creation  of  the  trust  would  fix  the 
class  entitled  to  take,  and  that  class  would 
take,  not  as  heirs  of  Helen  Gray  by  virtue 
of  her  intestacy,  but  as  a  class  designated 
In  the  trust  instrument  In  the  event  that 
Helen  Gray  failed  to  exercise  her  power 
to  nominate  others.  In  other  words,  by  a 
change  in  the  laws  .of  succession  conceiva- 
bly it  could  happen  that  those  who  would  be 
entitled  to  take  under  the  trust  instrument 
in  the  event  of  the  death  Intestate  of  Helen 
Gray,  would  no  one  of  them  be  an  heir  at 
law  of  Helen  Gray  at  the  time  of  her  death. 
And,  finally,  upon  this  proposition  It  should 
be  pointed  out  that  upon  the  death  of  Helen 
Gray  intestate,  it  would  not  be  the  court  in 
probate  which  would  determine  to  whom 
the  trust  property  should  go.  The  class  en- 
titled to  take  would  be  determined  by  a 
court  of  equity  In  an  action  brought  by  the 
trustee  to  determine  that  precise  question. 
The  trustee,  therefore,  owes  predsely  the 
same  duty  to  protect  the  rights  of  this  inde- 
terminable class  of  beneficiaries  aa  it  does 
to  protect  the  right  of  the  named  benefldaiy, 
Helen  D.  Gray. 

[2, 3]  The  ultimate  question  then  is  the 
power  of  the  court  of  equity  to  terminate 
such  a  trust  as  this.  The  primary  questions 
first  to  be  determined,  and  in  whose  deter- 
mination the  answer  to  the  ultimate  ques- 
tion will  be  found,  go  to  the  nature  and 
scope  of  the  trust  itself.  What  then  are  the 
nature  and  scope  of  the  trust?  First  there 
is  conveyed  to  the  trustee  the  whole  legal 
title,  since  so  much  is  plainly  necessary  for 
the  purposes  of  the  trust  (Civ.  Code,  863), 
which  general  purposes  are  to  give  to  plain- 
tiff the  usufructuary  benefit  of  the  property 
during  her  lifetime  and  upon  her  death  to 
see  that  the  property  goes  to.  her  nominees 
under  her  will,  or,  falling  of  sadi  nomina- 
tion, to  those  who  are  her  heirs  at  law  at 
the  time  of  her  death  under  the  laws  of  suc- 
cession as  they  existed  at  the  time  of  the 
making  of  the  trust.  PlatnUfTs  usufructuary 
Interest  in  the  whole  estate  during  her  life 
is  her  equitable  life  estate,  to  which  Is  add- 
ed the  power  of  nominating  those  who  shall 
take  the  legal  and  equitable  fee  at  her  death 
and  thus  terminate  the  trust.  The  trust  it- 
self Is  not  a  dry,  naked  trust,  since  active 
duties  are  Imposed  upon  the  trustee  dur- 
ing the  life  of  the  plaintiff,  and  a  no  less 
active  dnty  upon  her  deatlk  In  causing  to  be 
determined,  should  she  fall  to  nominate,  those 
entitled  *o  take  the  property.    The  settlor 


or  trustor  reserved  no  power  of  revocation, 
and  the  trust  Is  therefor  Irrevocable  by  any 
act  of  plaintiff.  Clv.  Code,  S  2280;  Hellman 
V.  McWiUlams,  70  Cal.  449,  11  Pae.  650; 
Scrlvner  ▼.  Diets,  84  CaL  297,  24  Paa  171; 
Kopp  V.  Gunther,  95  CaL  63,  30  Pac.  301; 
Salisbury  v.  Blgelow,  20  Pick.  (Mass.)  174; 
Stone  V.  Hackett,  12  Gray  (Mass.)  227;  Vin- 
ey  V.  Abbott,  100  Mass.  300. 

We  have  so  Jar  refrained  from  using  the 
word  "remainder"  or  "remaindermen"  in 
connection  with'  this  trust,  for  the  creation 
by  the  trust  of  sudi  remainders  and  remain- 
dermen Is  the  very  heart  of  the  controversy 
between  tjiiese  litigants.  By  appellant  It  is 
contended  that  aucix  remainders  are  creat- 
ed and  with  them  estates  In  the  remainder- 
men, which  It  Is  beyond  the  just  exercise 
of  the  powers  of  equity  to  destroy.  Upon 
the  other  hand,  It  Is  contended  that  no  such 
remainders  are  created;  that  the  whole 
equitable  estate  Is  in  the  trustor,  plaintiff 
herein,  and  that  she  Is  entitled  to  address 
herself  to  equity  for  the  relief  here  obtain- 
ed— the  relief  which  wtU  terminate  a  dry 
and  naked  trust,  establishing  the  legal  es- 
tate In  the  person  who  xmssesses  the  full 
equitable  estate. 

[4-1]  It  is  only  when  all  the  parties  in  inter- 
est are  before  a  court,  when  each  Is  sul  gener> 
is,  and  all  Join  in  tte  application,  that  a  court 
of  equity  ever  terminates  a  valid  trust  And 
even  when  all  these  circumstances  exist, 
equity  does  not  do  so  by  force  of  the  applica- 
tion, but  only  when  a  decree  so  doing  la  meet 
and  proper.  When  such  circumstances  exist 
power  is  in  the  court  of  equity  to  terminate 
the  trust,  but  with  that  power  Is  not  neces- 
sarily Imposed  the  duty  so  to  do.  It  Is  still 
discretionary.  Perry  on  Trusts,  i  920;  39 
Cyc.  99;  Eakle  v.  Ingram,  142  CaL  16,  75 
Pac.  566,  100  Am.  St  Rep.  90;  Hlldreth  v. 
Eliot,  8  Pick.  (Mass.)  293;  Wenzel  v.  Pow- 
der, 100  Md.  36,  69  AtL  191, 108  Am.  St  Bep. 
380;  Godfrey  v.  Roberts,  65  K  J.  Bq.  323, 
66  Atl.  353;  May  v.  Walter's  Executors,  97 
S.  W.  423,  SO  Ky.  Law  Rep.  69 ;  In  re  Levris' 
Estate,  281  Pa.  60,  79  Atl.  021;  Estate  of 
Tates,  149  Pac.  656.  The  converse  of 
this  proposition  follows  as  matter  of 
course.  If  all  the  parties  in  Interest  are 
not  before  the  court,  equity  has  no  power 
to  terminate  the  trust  Civ.  Code,  2280; 
2  Perry  on  Trusts  (6th  Ed.)  i  920;  Brown 
▼.  Brown,  97  Ga.  531,  25  S.  B.  353,  S3  L.  R 
A.  816;  89  Cyc.  99.  The  importance  of  this 
consideration  arises  from  the  fact  that  If 
remainders  and  remaindermen  were  created, 
admittedly  the  latter  were  not  befbre  the 
court  and  Its  decree  must  falL  And  thus 
by  this  different  method  of  approach  we  are 
brought  to  the  vital  consideration  in  the  esse: 
Were  such  remainders  created?  Onr  Civil 
Code,  S  769,  declares  that: 

"When  a  future  estate,  other  than  a  reversion, 
is  dependent  on  the  precedent  estate,  it  may  be 
called  a  remainder,  and  may  be  created  and 
transferred  by  tliat  nam«b" 
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We  have  In  this  trust  apt  language  to  cre- 
ate such  a  future  estate,  dependent  for  its 
enjoyment  upon  the  termination  of  a  pre- 
cedent life  estaiA.  We  hare  therefore  apt 
language  to  create  a  remainder,  and  it  is 
quite  permissible  that  it  abould  be  created 
to  commence  at  a  future  day  and  be  limited 
upon  a  life  estate.  Civ.  Code,  S  773.  There 
is  in  tills  trust  a  power  of  appointment  or 
nomination  reserved  to  the  trustor.  It  can 
be  exercised  in  but  one  way,  and  that  is  by 
her  wUl.  But  such  power  of  appointment 
does  mot  prevent  the  vesting  of  the  future 
estate  In  remainder.  Civ.  Code,  i  781. 
Everything  then  which  the  law  contemplates 
shall  exist  for  the  creation  of  eqnitable  re- 
mainders or  remainders  in  trust  is  found 
in  this  trust  Whether  they  be  regarded  as 
vested  or  contingent  is  immaterial,  for  in 
either  case  the  estate  and  interest  are 
alienable.  Davis  t.  Wlllaon,  115  Ky.  639, 
74  S.  W.  696;  McDonald  v.  Bayard  Sar.  Ban&, 
123  Iowa,  413,  08  N.  W.  1025;  Slkemeler  v. 
GalTln,  124  Mo.  367.1  ,But  ta  truth  these 
remainders  are  to  be  regarded  as  vested  re- 
mainders, subject  to  divestiture  only  upon 
tiie  exercise  of  the  power  of  nomination  by 
will  reserved  to  the  trustor.  A  case  substan- 
tially identical  with  this  was  presented  by 
Crackanthorpe  v.  Sickles,  156  App.  Div. 
753.  141  Jf.  Y.  Supp.  370.  There,  as  here,  the 
plsintlff,  an  unmarried  woman,  conveyed 
property  to  a  trustee  to  invest  and  manage 
and  pay  the  net  income  thereof  to  her  during 
her  life,  and  at  her  death  to  distribute  it  to 
such  persons  as  she  might  designate  by  her 
will,  or,  should  she  die  intestate,  then  to 
divide  the  prc^>erty  among  her  lawful  issue, 
which  she  might  leave  surviving.  In  that  case, 
as  in  this,  plaintiff  sought  a  dissolution  of  the 
trust,  claiming  to  be  the  only  person  bene- 
fldaliy  interested  therein.  The  court  in  dis- 
posing of  these  contentions  said: 

"It  most  therefore  be  determined  just  what 
the  interest  of  these  cliildren  is.  The  effect  of 
the  deed  was  to  vest  in  the  plaintiff  an  equitable 
life  estate  in  the  property,  with  a  general  pow- 
er o{  appointment  by  will  to  any  person  or  per- 
sons whom  she  might  designate.  In  default  of 
an  appointment  of  suocessors  to  the  property 
pursuant  to  the  power,  the  deed  created  a  re- 
mainder to  the  lawful  issae  of  the  plaintiff  who 
should  survive  her.  It  is  a  well-ectablished  rule, 
both  of  the  common  law  and  by  statute,  in  this 
state  that  estates  in  remainder  which  are  limit- 
ed to  ta^e  effect  upon  default  in  the  exercise  of 
a  power  of  appointment  are  not  prevented  from 
vesting  by  the  existence  of  the  power,  bat  take 
effect  in  the  same  manner  as  if  no  power  exist- 
ed, subject,  however,  to  be  divested  by  an  exer- 
cise of  the  power.  •  •  •  By  virtue  of  this 
clause  of  the  deed  there  sprung  into  being  upon 
the  birth  of  each  child  of  the  plaintiff  a  vested 
remainder,  subject  to  open  up  and  let  in  after- 
bom  cBldren,  and  to  be  divested  either  by  the 
death  of  such  child  without  issue  before  the 
death  of  the  plaintiff  or  by  the  plaintiff's  exer- 
cising her  power  of  appointment  by  will.  It  Is 
needless  to  add  that  such  an  interest  is  alienable. 
Moore  r.  Littd,  41  N.  T.  66;  Campbell  v. 
Stokes,  142  N.  Y.  23,  36  N.  E.  811 ;  >fttter  of 
Chapman,  138  App.  Div.  837,  117  N.  Y.  Supp. 
878 ;  SUttdler  v.  Robinson,  160  App.  Div.  875, 
at  page  881, 135  N.  Y.  Supp.  1056 ;  New  York 
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Real  Property  liaw,  i  40.  It  follows,  therefore, 
that  the  children  of  the  plaintiff  are  persons 
beneficially  interested  in  the  deed  of  trust,  and 
it  cannot  be  revoked  without  their  consent. 
They  are  also  necessary  parties  defendant." 

[7]  Respondent  places  reliance  upon  cer- 
tain cases  as  supporting  the  decree  of  the 
court  terminating  this  trust  Those  cases, 
however,  deal  with  a  dry,  naked  trust,  or 
with  a  trust  where  every  party  in  interest  is 
before  the  court  in  joining  in  the  applica- 
tion or  rest  expressly  or  by  necessary  Impli- 
cation upon  ih&  rule  in  Shelley's  Case.  But 
this  ancient  rule  was  of  feudal  origin  and 
policy,  and  did  deliberate  and  designed  vio- 
lence to  the  deed  of  the  grantor  or  the  .will 
of  the  testator,  to  the  end  that  the  laws  of 
Inheritance  should  prevail  over  the  wish  of 
the  grantor  or  testator.  It  arbitrarily  de- 
clared that  apt  words  which  indisputably 
created  a  remainder  in  the  heirs  should  be 
held  as  a  "limitation."  In  other  words,  as  a 
deflnition  of  the  estate  which  the  grantee  or 
devisee  took,  and  that  that  estate  was  the  fee 
simple,  the  remaindermen  being  thus  cut  off 
and  taking  nothing.  So  obnoxious  was  this 
rule  to  Justice  that  it  was  always  subjected 
to  rigidly  strict  construction,  till  finally  in 
many  states,  as  in  this  state,  it  was  absolute- 
ly repealed.  Civ.  Code,  i  779;  Barnett  v. 
Barnett,  104  CaL  ?98,  37  Pac.  1049.  The 
effect  of  the  repeal  of  this  arbitrary  rule  is 
to  restore  to  courts  of  equity  their  right  to 
construe  this  language,  in  whatever  |  in- 
strument it  may  be  found.  In  accordance  with 
its  plain  import  and  Intent 

A  brief  review  of  the  cases  relied  on  by 
plaintifT  should  follow  the  general  statement 
concerning  them  which  has  been  given  above. 
The  first  of  these  is  Eakle  v.  Ingram,  142  CaL 
15,  75  Pac.  566,  100  Am.  St  Rep.  99.  Mrs. 
Hammack  had  conveyed  certain  property  to 
her  daughter,  Mrs.  Eakle,  in  trust  to  pay 
over  the  rents  and  profits  of  the  property 
to  the  mother  during  her  lifetime  and  after 
her  death  to  pay  them  to  her  son,  Heuiy 
Hammack.  There  was  no  remainder  over 
after  the  termination  of  these  equitable  in- 
terests for  life.  Mrs.  Hammack  died,  leav- 
ing as  her  heirs  four  children,  Mr&  EJakle, 
Mrs.  Bean,  George  and  Henry  Hammftck. 
Mrs.  Eakle  resigned  as  trustee,  and  Ingram, 
defendant  in  the  action,  was  appointed  in  her 
place.  Mrs.  Hammack's  four  children  who 
had  thus  inherited  the  trust  property,  and 
one  of  whom  was  beneficially  interested  in 
the  rents  and  profits  of  the  property  during 
his  Ufe,  all  joined  in  their  petition  to  the 
court  to  have  the  trust  annulled.  Every 
party  in  interest  was  before  the  court  The 
only  person  whose  rights  could  be  Injuriously 
affected  by  the  termination  of  the  trust  was 
Henry  Hammack,  who  joined  in  the  request 
that  it  be  terminated.  Under  this  condition 
the  court  in  equity  terminated  the  trust  not 
under  the  compulsion  of  any  rules  or  princi- 
ples of  equity,  but  because  all  the  parties 
in  Interest  being  before  it.  all  assenting  and 
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Indeed  requesting  that  the  conrt  do  this 
thing,  it  was  within  its  power  so  to  do  Jn  a 
proper  case,  and  it  considered  that  to  be  a 
proper  case.  Manifestly  this  decision  has  no 
bearing  upon  the  questions  involred  in  the 
case  at  bar,  where  the  gravamen  of  the  com- 
plaliat  is  that  all  of  the  parties  in  Interest  are 
not  before  the  court  and  are  not  consenting. 
It  is  perfectly  plain,  for  example,  that  if 
Henry  Hammack  had  objected,  the  conrt  in 
equity  could  not  hare  destroyed  his  equitable 
life  estate. 

In  Dodson  t.  Ball,  60  Pa.  492,  100  Am. 
Dec  586,  the  rule  in  Shelley's  Case,  prevail- 
ing in  Pennsylvania,  Is  the  unquestioned 
foundation  of  the  construction  of  the  trust 
and  of  the  decree  given.  The  discussion  is 
too  long  to  quote,  but  the  holding  Is  that  the 
words  employed  bring  the  trust  within  the 
rule  in  Shelley's  Case;  that  remainders 
therefore  are  not  created ;  that  all  the  equi- 
table Interest  la  in  Mrs.  Dodson;  and  that 
the  legal  estate  should  therefore  be  executed 
in  her.  And  a  sufficient  exempli  flea tion  of 
this  may  be  found  ta  the  following  single 
sentence,  where  that  court,  after  reviewing 
many  of  its  own  authorities,  said: 

"Those  cases  decide  that  a  devise  for  life,  with 
remainder  to  children  and  their  heirs,  and  -  in 
some  of  the  cases  with  superadded  words  of  dia- 
tribation,  gave  an  estate  of  inheritance  to  the 
life  tenant 

In  RafTel  v.  Safe  Deposit  &  Trust  Co.,  lUO 
Md.  141,  68  AtL  702,  the  plaintiff  had  execut- 
ed a  deed  of  trust  to  pay  the  net  Income  of 
the  property  conveyed  to  her,  "reserving, 
however,  the  right  by  a  last  will  and  testa- 
ment to  bequeath  and  devise  all  the  proper- 
ty that  may  be  a  part  of  the  trust-  estate" 
and  upon  failure  to  execute  such  last  will 
the  part  undisposed  of  at  the  time  of  her 
death  "to  vest  in  her  next  cf  kin  or  heirs 
according  to  law."  The  case  Is  not  a  simple 
one  In  its  facts.  The  equitable  questions 
touching  the  construction  of  the  Instrument 
are  complicated  by  the  contention  of  the 
trustor  that  she  did  not  understand  what 
she  was  doing ;  that  she  believed  she  had  re- 
tained a  power  of  revocation;  that  she  was 
Inexperienced  in  business  matters  and  did  not 
at  all  understand  the  effect  of  her  deed.  Dis- 
cussing these  considerations,  sufficient  in 
themselves  to  work  an  avoidance  of  the  trust, 
the  court  said: 

"According  to  the  facta  and  preponderance  of 

Eroof  in  the  case  the  appellant  did  not  intend 
y  the  deed  to  surrender  control  of  her  prop- 
erty, and  that  it  was  executed  by  her  under  a 
mistaken  belief  as  to  her  power  to  revoke  it 
It  also  appears  that  she  was  misadvised  as  to 
the  legal  effect  of  the  deed  and  her  rights  un- 
der it" 

So  far  as  the  construction  of  plaintUTs 
deed  is  concerned,  the  rule  In  Shelley's  Case 
prevailing  in  the  state  of  Maryland,  the 
court's  discussion  is  addressed  to  the  ap- 
plication of  that  rule,  to  a  review  of  Its  cases 
based  on  that  rule,  and  the  determination  Is 
reached  that  plaintUt  is  the  aole  party  In 
interest  sines — 


"there  are  no  vested  riehts  in  remainder  created 
by  the  deed,  nor  are  the  rights  of  third  parties 
or  creditors  in  any  way  Involved." 

The  court's  conclusion  upon  the  wbole  mat- 
ter is  that: 

"A  deed  executed  under  such  drcumstances. 
*  *  *  cannot  be  tipheld,  nor  'treated  as  th« 
free,  voluntary,  and  unbiased  act  of  the  gran- 
tor.'" 

Comwen  T.  Orton,  126  Mo.  860,  27  S.  W. 

537,  was  not  an  action  to  terminate  a  trust, 
but  an  action  In  ejectment  brought  by  the 
heirs  at  law.  The  grantor  conveyed  property 
to  a  trustee  on  the  trust  that  he  would  allow 
Mrs.  Oornwell  to  occupy  the  property  con- 
veyed and  have  all  the  rents  and  profits 
thereof,  and  that  the  tmstee  would,  at  any 
and  all  times  thereafter,  at  the  request  and 
direction  of  said  Catherine  Comwell,  express- 
ed in  writing,  signed  by  her,  or  by  her  an- 
thorlty,  bargain,  sell,  mortgage,  convey,  lease, 
rent,  or  thereupon  dispose  of  said  premises 
or  any  part  thereof,  and  that  he  would  at 
her  death  cionvey  and  dispose  of  the  premises 
and  all  profits  and  proceeds  thereof  in  such 
manner,  to  such  person  or  persons,  and  at 
such  time  or  times,  as  Catherine  Comwell  by 
her  last  will  and  testament,  or  by  any  other 
writing  signed  by  her  or  her  authority,  direct 
or  appoint,  and  in  default  of  such  appoint- 
ment then  he  would  convey  said  property  to 
James  Comwell,  bis  heirs  and  assigns,  James 
Comwell  being  the  husband  of  Catherine. 
The  contention  upon  the  one  hand  was  that 
the  deed  vested  a  fee-simple  estate  in  Mrs. 
Comwell,  and  that  the  direction  of  the  trus- 
tee to  convey  to  James  Comwell,  his  heirs 
and  assigns.  In  the  event  that  Catherine 
Comwell  tailed  to  nominate,  was  a  nugatory 
provision,  as  it  was  an  attempt  to  create  a 
remainder  upon  an  absolute  fee.  The  opftoa- 
Ing  contention  was  that  under  the  trae  con- 
stmctlon  of  the  deed  It  conveyed  a  life  estate 
only  to  Mr&  Comwell,  with  imvrer  in  the 
trustee  to  convey  the  fee  in  remainder  to  her 
husband  or  his  heirs,  in  the  event  that  she 
failed  to  exercise  her  right  to  appoint  The 
court  considered  at  length  the  terms  of  the 
trust,  the  absolute  power  of  disposition  given 
to  Mrs.  Comwell  over  all  of  the  property 
during  her  lifetime,  the  compulsion  ui>on  the 
tmstee  to  do  any  and  all  things  concerning 
the  property  which  Mrs.  Comwell  might  di- 
rect, declared  that  the  language  was'  inade- 
quate to  create  a  mere  life  estate,  and  was 
fully  adequate  to  the  creation  of  a  fee  simple 
absolute,  and  determined  that  the  trust  was 
a  naked  trust,  and  that  the  fee  simple  abso- 
lute did  vest  in  Mrs.  Comwell;  wherefore 
the  remainder  attempted  to  be  erected  upon 
it  was  void.  It  needs  no  ar^ment  to  show 
that  such  a  conclusion  could  not  and  would 
not  be  arrived  at  In  construing  a  trust  such 
as  this,  where  the  beneficiary  of  the  equitable 
life  estate  not  only  has  no  power  of  disposi- 
tion of  the  corpus  of  the  trust  property,  but 
no  power  to  control  its  Investments,  no  power 
even  to  dispose  of  the  property  except  by  a 
disposition  taking  effect  upon  her  death  un- 
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der  her  will,  which,  to  be  a  will,  must  of 
course  be  an  Instrnment  complying  with  all 
the  terms  of  our  statutes  In  regard  thereto. 

Sears  v.  C!hoate,  146  Mass.  395,  15  N.  B. 
786,  4  Am.  St  Hep.  820,  was  an  action 
brought  by  the  plaintiff  to  terminate  a  trust 
created  for  his  benefit  by  the  will  of  his  fa- 
ther. By  this  will  the  father  devised  his 
residuary  estate  to  trustees,  who  were  to  pay 
to  plaintiff  at  the  age  of  21  a  certain  sum 
of  money;  thereafter  the  sum  of  $4,000  an- 
nually until  he  was  25  years  of  age;  there- 
after $6,000  atmually  until  he  was  30  years  of 
age;  and  thereafter  $10,000  annually.  This 
son  was  his  only  child  and  sole  heir  at  law. 
There  was  no  limitation  over  to  any  person 
upon  the  death  'of  this  son.  The  court  points 
out  this  fact,  saying: 

"There  is  in  the  will  no  Umitallon  over  of  the 
estate  in  any  contingency  to  any  other  person." 

The  son  was  the  sole  person  in  Interest, 
and  was  b^ore  the  court,  and  says  the  court 
further: 

"Where  property  la  given  to  certain  persons 
for  their  benefit,  and  in  such  a  manner  that  no 
other  person  has  or  can  have  any  interest  In  it, 
they  are  in  effect  the  absolute  owners  of  ;t,  and 
•  •  •  should  have  the  control  and  disposal  of 
it,  onlesB  some  good  cause  appears  to  tiie  con- 
trary." 

Here  was  a  plain  case  where  equity,  not 
under  compulsion,  but  in  the  exercise  of  its 
wise  discretion,  deemed  it  advisable  to  ter- 
minate a  trust  and  did  so.  It  presents  sim- 
ilar features  of  equitable  consideration  to 
those  which  appeared  in  BiState  of  Tates,  149 
Fac.  555,  where  this  court  refused  to  termi- 
nate a  trust 

In  Warner  t.  Sprlgg,  62  Md.  14,  the  testa- 
tor devised  his  estate  to  three  trustees  to 
hold  for  his  three  children,  and  then  pro- 
vided: 

"After  the  decease  of  my  said  sons,  respective- 
ly, their  shares  to  go  to  their  several  heirs  at 
law,  as  also  the  share  of  my  said  daughter, 
should  she  die,  having  made  no  testamentary 
disposal  thereol" 

It  Is  held  that  the  trust  in  the  real  estate 
Involved  no  powers  'or  duties  in  the  trustees. 
By  Tlrtue  of  the  statute  of  uses  of  St  27 
Henry  VIII,  ch.  10,  It  was  therefore  executed 
in  the  children,  who  thereby  tqok  legal  es- 
tates under  the  will,  whUe  as  to  the  devises 
to  their  heirs  at  law  after  their  decease,  un- 
der the  rule  in  Shelley's  Case,  remainders 
were  not  created,  but  the  children  tosok  the 
fee.  In  this  state  neither  the  statute  of  uses 
nor  the  rule  in  Shelley's  Case  forms  a  part 
of  the  body  of  our  law. 

In  Angle  v.  MarshaU,  55  W.  Va.  671,  47  S. 
£!.  882,  a  life  tenant  becoming  physically  in- 
firm, conveyed  his  life  estate  to  a  trustee  to 
manage  the  farm,  but  always  under  the  con- 
trol and  advice  of  the  life  tenant    Tbla  was 


all  of  the  tmst  The  lemaindermen — ^tbe 
children  of  the  life  tenant — subsequently  con- 
veyed their  title,  and  the  lite  tenant  there- 
upon conveyed  his  interest  to  the  same  gran- 
tee. The  trust  deed  of  the  life  tenant  de- 
clared that  It  was  irrevocable.  The  court 
held  that  the  trust  deed  was  in  fact  nothing 
more  than  an  agency  or  power  of  attorney, 
and  that  notwithstanding  that  it  was  de- 
clared to  be  irrevocable,  as  the.  power  was 
not  <H>npled  with  an  iaterest  It  was  always 
revocable.  The  inapplicability  of  this  deci- 
sion to  the  questions  here  calling  for  deter- 
mination is/  we  think,  most  obvious. 

This  concludes  the  review  of  all  the  cases 
upon  which  respondent  relies,  and  if  it  shall 
be  thought  that  this  review  does  not  Justify 
to  the  fullest  extent  the  comments  heretofore 
made  as  to  their  general  inapplicability,  it 
may  be  said  in  conclusion  upon  the  matter 
that  the  question  is  satisfactorily  and  con- 
clusively disposed  of  against  respondent's 
contention  by  our  own  decision  in  Bamett  ▼. 
Bamett  104  Cal.  298,  37  Pac.  1049.  There 
was  a  grant  of  lands  to  the  "party  of  the  sec- 
ond part  for  and  during  his  natural  life,  and 
to  the  issue,  and  heirs  of  the  body  of  the  said 
party  of  the  second  part"  This  court  de- 
claring that  under  the  rule  In  Shelley's  Case 
this  language  would  vest  the  fee  simple  abso- 
lute in  the  party  of  the  second  part  beld 
and  declared  that  by  force  of  section  779  of 
the  Civil  Code  that  rule  was  abrogated  and 
remainders  were  created,  saying: 

"By  section  779  of  the  Civil  Code  the  term 
'heirs'  is  changed  from  a  word  of  limitation  to 
one  of  purchase,  and  becomes  a  specific  designa- 
tion of  a  class  which  will  have  the  right  to  the 
property  upon  the  termination  of  the  life  estate. 
Upon  that  event  they  take  Uie  property,  not  by 
descent  or  aa  successors  of  the  plaintiff,  but  by 
virtue  of  the  remainder  which  was  created  for 
them  at  the  execution  of  the  deed  to  him.  This 
remainder,  although  not  capable  of  immediate  en- 
joyment (Civ.  Code,  {  690),  and  therefore  de- 
nominated a  future  interest,  is  nevertheless  an 
estate  in  the  property  capable  of  being  trans- 
ferred in  the  same  manner  as  a  present  interest 
(Civ.  Code,  i  699).  Counsel  for  appellant  states 
in  his  brief  that  the  only  question  on  this  appeal 
is  'whether  the  deed  in  question  conveyed  an 
estate  in  fee  simple  to  plaintiff,  or  a  life  estate 
to  plaintiff,  with  remainder  in  fee  to  the  issue 
and  heirs  of  his  body ;'  and  we  therefore  Umit 
our  decision  to  this  proposition,  and  hold  that 
by  the  instrument  in  question' a  life  estate  only 
was  conveyed  to  the  plaintiff." 

The  conclusiveness  of  this  determination. 
Its  immediate  and  direct  bearing  upon  the 
language  of  this  trust  deed,  are  so  plain  as 
to  relieve  the  question  from  the  need  of  fur- 
ther discussion. 

The  decree  appealed  from  is  therefore  re- 
versed, with  directions  to  the  trial  Court  to 
deny  to  plalntUf  the  relief  sought 

We  concur:  MELYIN,  J.;  L0RI6AN,  J. 
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an  Oal.  <21) 

WmTTEN  et  aL  T.  DABNEY  et  aL  (MASON, 

Intervener;    two  cases). 

(S.  F.  8486,  6591.) 

(Supreme  Court  of  California.    Dec.  27,  1916. 

Rehearing  Denied  Jan.  26,  1916.) 

1.  CoBPORATions  <8=999— Saubs  of  Stock— Is- 

SUANCK  IN  PATMSNT  OF  PBOFEBTT. 

It  was  within  tlie  power  of  a  corporation 
to  iasoe  all  of  its  stock  in  payment  of  leaseholds 
upon  oil  lands  transferred  to  It, 

[Ed.  Note. — For  other  cases,  see  Corporations, 
CenL  Dig.  U  444-146;  Dec  Dig.  «=399.] 

2.  Ck>BF0BATI0N8  ®=>211— STOCKHOLDER'S  AO- 

TioN  ON  Behalf  of  Cobfosaxion— Fusad- 

INQ. 

In  a  stockholder's  action  on  behalf  of  the 
corporation  against  persons  then  or  previously  in 
control  of  the  corporation,  the  issuance  of  all 
of  the  stock  of  the  corporation  to  certain  of  the 
defendants  in  payment  of  leaseholds  upon  oil 
lands  transferred  to  tiie  corporation  was  not 
shown  to  be  corrupt  by  alleging  that  it  was  the 
outcome  of  a  conspiracy. 

[Ed.  Note.— For  other  cases,  see  Coritoratlona, 
CenL  Dig.  H  814r^8,  820,  821,  823.  ^;  Dec. 
Dig.  «=9211.] 

8.  CoBFORATiONB  «=»204— Stookhgldkb's  Ao- 
tioN  ON  Bkhaxf  of  Cobforaiion— Rxukf 
Obtainabue. 

A  stockholder's  action  on  behalf  of  the  cor- 
poration may  be  maintained  only  for  the  pur- 
pose of  redressing  wrongs  and  impositions  which 
the  corporation  itself  has  suffered,  and  individu- 
al wrongs  of  the  stockholders  are  not  subject 
to  redress  in  such  an  action. 

[Ed.  Note.— For  other  ca8e8,_Bee  (3oirporBtionB, 
Cent.  Dig.  {{  783-790;   Dec.  Dig.  «s>204.1 

4.  COBFOBATIONB  ^=>204— Stookholdkb's  Ao- 

Tion  ON   BEHAUr  OF  COBPOBitTION— BXUKF 

Obtainable. 

Where  persons,  to  whom  all  the  stock  in  a 
corporation  was  issued  in  payment  of  proper- 
ty, falsely  represented  in  selling  such  stock 
that  it  was  treasury  stock,  and  that  the  pro- 
ceeds of  sales  would  go  into  the  treasury  and  be 
used  in  developing  the  corporation's  business, 
such  fraudulent  representations  did  not  consti- 
tute a  wrong  against  the  corporation,  but  merely 
gave  the  defrauded  purchasers  a  right  to  pro- 
ceed against  the  persons  making  the  fraudulent 
representations. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
CJent  Dig.  U  783-790;  DecTbig.  «=»20i.] 
6.  Cobfokationb  €=3211— Stookholdieb's  Ac- 
tion IN  Behalf  of  (^bpobation  —  Goit- 

PLAINT. 

In  a  stockholder's  action  for  an  accounting 
the  complaint  showed  that  the  corporation 
agreed  to  issue  all  of  the  stock  to  D.  and  M.  in 
payment  for  leaseholds  on  oil  lands,  but  that  it 
was  not  issued ;  that  D.  and  M.  agreed  to  con- 
tribute 250,000  shares  to  be  treated  as  treasury 
stock,  which  offer  was  accepted;  that  after- 
wards when  this  was  a  fully  completed  gift,  the 
agreement  was  amended  so  that  stock  thereto- 
fore sold  was  to  be  considered  as  treasury  stock 
and  the  proceeds  of  sales  paid  into  the  treasury 
and  other  stock  sufficient  to  make  up  the  250,- 
000  shares  taken  over  by  the  corporation ;  that 
the  proceeds  of  sales  were  not  turned  over  to 
the  corporation;  that  D.  and  M.  agreed  to  sell 
the  stock  to  B.  and  agreed  that  he  should  have 
the  naming  of  the  entire  directory ;  that  M.  and 
D.  would  vote  for  such  directors  as  he  should 
designate,  and  that  he  would  sell  the  treasury 
stock  turning  the  proceeds  into  the  treasury, 
less  60  per  cent  to  be  retained  as  commission ; 
that  thereunder  B.  took  and  retained  absolute 
dominion  and  control  of  the  corporation ;  that 
.  to  stimulate  sales  of  stock  false  dividends  were 


declared  oat  of  proceeds  of  sales  of  stock ;  that 
D.  and  B.  owed  the  corporation  money  and  had 
falsified  the  corporation  s  books  so  that  the  ia- 
debtedness  appeared  to  be  paid,  specific  instanc- 
es of  this  being  given:  that  B.  took  commis- 
sions from  sales  of  stock  withont  authority  from 
the  corporation  and  with  the  knowledge  of  tfa« 
other  defendants,  and  that  he  falsely  represented 
the  financial  condition  and  future  prospects  <^ 
the  corporation  as  an  aid  to  the  plan  of  stock 
jobbing  into  which  defendants  had  Altered. 
Beld,  that  this  complaint  charged  snflicient  facts 
to  demand  an  investigation  and  inquiry  by  a 
court  of  equity. 

[Ed.  Note. — For  other  cases,  see  £orporations. 
Cent  Die.  «  814-818,  820,  Wl,  823,  ^*;  Dec 
Dig.  cS=3^li.] 

6.  Limitation  of  Actions  <=9S7  —  LcIiota- 
TIONS  Afplioable — Stookholdcb'8  AonoN 
— "LiABiUTir  Cbeated  bt  Law." 

Code  Civ.  Proc.  {  338,  subd.  4,  requires  ac- 
tions for  relief  on  the  ground  ol  fraud  or  mis- 
take to  be  brought  within  3  years,  and  proTides 
that  the  cause  of  action  is  not  deemed  to  have 
accrued  until  the  discovery  by  the  aggrieved 
party  of  the  &cts  constituting  the  frand  or 
mistake.  Section  350  provides  that  that  title 
does  not  affect  actions  against  directors  or  stodc- 
holders  of  a  corporation  to  recover  a  penalty  or 
forfeiture  or  to  enforce  a  liability  created  by 
law,  but  that  such  actions  must  be  brought  with- 
in three  years  after  the  discovery  by  the  aggriev- 
ed paxtf  of  the  facts  upon  which  the  penalty 
or  forfeiture  attached  or  the  liability  was  creai- 
ed.  Held,  that  a  stockholder's  action  to  require 
an  accounting  by  persons  controlling  the  corpo- 
ration whose  fraudulent  acts  had  caused  loss  to 
the  corporation,  was  governed  by  section  338. 
and  not  by  section  359,  since  while  every  lia- 
bility is  in  a  sense  created  by  law,  section  359 
uses  the  phrase  "liability  created  by  law"  as  re- 
ferring to  liabilities  in  the  nature  of  penalties  or 
forfeitures. 

[Ed.  Note.— For  other  cases,  see  limitation  of 
Actions.  Cent  Dig.  H  182-186,  477 ;  Dec  Dig. 
«s»37. . 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Liability  Created  by 
Law.] 

7.  Limitation  of  Actions  ®=>100— Comptjta- 

TIOR  OF  PBBIOD  of  LIMITATION— STOCKaOLD- 

eb's  Action. 

Notice  to  stockholders  in  a  corporation  of 
the  fraudulent  acts  of  persons  in  control  of  the 
corporation  for  such  a  length  of  time  as  would 
bar  an  action  by  them  on  behalf  of  the  corpora- 
tion did  not  bar  the  rights  of  the  corporation 
when  prosecuted  by  another  stockholder,  as  lim- 
itations will  not  run  against  the  corporation 
while  it  remains  in  control  of  a  board  of  direc- 
tors accused  of  participation  in  the  fraud,  and 
a  stockholder  suing  on  behalf  of  the  corporation 
sues  purely  as  a  trustee,  and  while  he  has  an 
unquestioned  right  to  sue  It  is  in  no  sense  his 
duty  to  sue. 

[Ed.  Note.— For  other  cases,  see  IJmitati<m 
of  Actions,  Cent  Dig.  {§  323,  480-493;  Dec  Dig. 
«=»100.] 

8.  Cobpobationb  «=9207%.  New.  vol.  10  Key- 
No.  Series— Stookboldbb's  Action  is  Be- 
half or  Cobpobation  —  Comfbomise  akd 
Settlement. 

In  a  stockholder's  action  for  an  aeeoonting 
against  a  person  in  control  of  the  corporation 
and  persons  who  formerly  owned  all  of  the 
stock,  a  judgment  was  rendered  for  defendants 
on  demurrer  and  an  appeal  taken,  pending  which 
an  agreement  was  made  between  plaintiffs  and 
certain  of  the  defendants  reciting  that  there  had 
been  a  complete  settlement  and  adjustment  be- 
tween plaintiffs  and  such  defendants  as  to  all 
claims  of  plaintiffs  against  such  defendants ; 
and  that  it  was  not  deemed  advisable  to  dismiss 
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the  appeal  as  to  snch  defendants  at  that  time, 
but  providing  that  if  the  appeal  was  soataihed 
and  the  cause  remanded  the  plalntifb  ahonld 
amend  so  as  to  eliminate  such  defendants.  Held, 
that  a  motion  to  dismiss  the  appeal  as  to  such 
defendants  based  on  snch  composition  agreement 
was  not  properly  before  the  appellate  court,  as 
a  stockholder  aumg  on  behalf  of  the  cori>oration 
anes  as  a  trustee,  and  will  not  be  permitted  Uf 
take  any  act  which  has  not  first  received  the 
sanction  of  the  court,  and  until  the  trial  court, 
after  scrntiny  and  examination,  should  deter- 
mine that  the  composition  agreement  fully  pro- 
tected the  corporation's  rights,  it  could  not  be 
given  the  slightest  efficacy. 

8.  Attorney  and  Client  *=>75— Motions  ro» 

SCBBTITDTION  OF  ATTOBRETS. 

In  a  stockholder's  action  on  behalf  of  the 
corporation,  a  motion  for  the  substitution  of 
other  attorneys  in  place  of  those  appearing  for 
the  corporation  could  better  be  made  and  deter- 
mined in  the  trial  court  than  in  an  appellate 
court,  and  where  the  judgment  must  be  reversed 
a  motion  for  such  substitution  would  be  denied 
without  prejudice  to  its  renewal  in  the  trial 
court. 

[Ed.  Note. — For  other  cases,  see  Attorney  and 
CUent,  Cent  Dig.  Sf  UO-119;  Dec.  Dig.  <gs> 
75.] 

10.  Costs  «=988— Pibsohs  Ijablk  —  Irtbb- 

VENZBS. 

Where,  in  a  stockholder's  action  on  behalf 
of  the  corporation,  a  stockholder  other  than  the 
original  plaintiff  petitioned  for  and  obtained 
leave  to  intervene  and  filed  a  complaint  in  in- 
tervention, the  trial  court's  discretionary  power 
with  respect  to  costs  did  not  authorize  it  to 
award  against  him  any  costs  which  accrued  be- 
fore he  connected  himself  with  the  litigation. 

[Ed.  Note. — For  other  cases,  see  Costs,  Cent. 
Dig.  S  383;   Dec.  Dig.  (8=»98.] 

Department  2.  Appeals  from  Superior 
Court,  Alameda  County;  William  S.  Wells, 
Judge. 

Action  by  D.  D.  Wbltten  and  others  against 
Joseph  B.  Dabney  and  others,  in  which 
F'rederlck  E.  Mason  intervened.  From  a 
Judgment  for  defendants  on  demorrer,  plain- 
tiffs and  Intervener  separately  appeaL  Re- 
versed and  remanded. 

Kemp,  Mitchell  &  Sllberberg,  of  Los  An- 
geles, and  Gibson  &  Woolner,  of  Oakland, 
for  appellants.  W.  B.  Binehart,  of  Oak- 
land, and  W.  H.  H.  Hart,  of  San  Francisco, 
for  respondents.  John  Balph  Wilson,  of  San 
Francisco  (Walter  G.  Bonta,  of  San  Fran- 
cisco, of  counsel)',  for  intervener. 

HENSHAW,  J.  Plaintiffs,  as  stockholders 
of  the  Dabney  Oil  Company,  sued  defendants 
Dabney,  Mlley,  and  Butler,  alleging  certain 
frandolent  impositions  practiced  by  them  up- 
on the  Dabney  Oil  Company,  resulting  In 
great  loss  to  that  company.  They  asked  for 
an  accounting  on  behalf  of  the  company 
against  these  defendants,  and  a  recovery  in- 
to the  treasury  of  the  company  of  the  amount 
of  'Which  it  might  be  determined  that  the 
company  bad  been  defrauded.  A  conspiracy 
to  commit  these  asserted  fraudulent  acts  is 
charged  against  the  three  men.  Their  cen- 
tred of  the  corporation  through  its  board  of 
directors  and  the  refusal  of  the  corporation 
upon  demand  to  prosecute  this  action  is  also 


set  forth.  Frederick  Bl  Mascm,  another 
stockholder,  petitioned  for  leave  to  intervene, 
and  permission  was  grantedL  His  complaint 
in  intervention  set  up  the  same  wrongs 
pleaded  by  plaintiffs  and  joined  with  them 
in  th^r  prayer  for  relief. 

A  general  demurrer  was  interposed  to  these 
complaints  and  was  sustained.  So  also  was 
a  demurrer  raising  the  bar  of  the  statute  of 
limitations  to  the  prosecution  of  the  action. 
From  the  judgment  which  followed,  plaintiffs 
appeal  In  6an  Francisco  No.  6486.  From  that 
same  judgment  the  Intervener  appeals  in  San 
Francisco  No.  6591.  Both  of  these  appeals 
present  the  same  asserted  error  of  the  court 
in  sustaining  the  general  demurrer  for  ab- 
sence of  facts.  Both,  too,  present  a  like  ques- 
ticn  ui)on  the  bar  at  the  statute  of  limita- 
tions. In  both  also  is  involved  the  question 
of  the  right  of  defendants  Dabney  and  Miley 
to  be  dismissed  from  the  action  by  virtue  of 
a  composition  agreement  entered  into  be- 
tween them  and  the  plaintUts,  to  which 
composition  agreement  the  intervener  was  not 
a  party.  And,  finally,  the  Intervener's  appeal 
(San  B*rancisco  No.  6591)  presents  a  minor 
question  of  the  Imposition  upon  him  of  cer- 
tain costs  growing  out  of  the  award  of  the 
judgment  in  .favor  of  the  defendants. 

[1-Sl  Saving  in  the  particulars  which  may 
be  pointed  out  the  complaints  of  plaintiffs 
and  intervener  may  be  treated  as  a  single 
pleading  and  spoken ,  of  as  the  complaint 
Onte  complaint  charged  that  in  January,  1901, 
the  defendants  "entered  into  a  conspiracy 
to  defraud  the  future  stockholders  of  the 
Dabney  Oil  Company."  In  furtherance  of 
this  conspiracy  they  caused  the  Dabney  Oil 
Company  to  be  incorporated,  and  Dabney  and 
Butler  conveyed  to  it  certain  leaseholds  up- 
on oil  lands  which  they  owned  and  whidi 
were  of  the  value  of  $50,000,  the  Dabney  Oil 
Company  issuing  and  transferring  to  Dabney 
and  Mlley  for  these  leaseholds  all  of  the 
stock  of  the  corporation,  the  directors  agree- 
ing to  issue  to  Dabney  and  Mlley,  or  to  such 
persons  as  they  should  direct  this  stock  as 
fully  paid  up  and  nonassessable  stock  of  the 
corporation.  It  was  quite  within  the  power 
of  the  corporation  for  it  to  issue  all  of  its 
stock  in  payment  of  the  property  which  it 
received.  Turner  v.  Markham  et  al.,  165  Cal. 
562.  102  Pac.  272;  Oarretson  v.  Crude  Oil 
Co.,  146  Cal.  184,  79  P^-  838;  Imm  v.  A.  W. 
&  V.  Co.,  165  CaL  657,  133  Pac.  803,  Ann.  Cas. 
1915A,  816.  Up  to  this  point,  therefore,  no 
Illegal  or  fraudulent  conduct  Is  shown,  and 
the  acts  of  these  defendants,  so  far  innocent 
in  themselves,  were  not  made  corrupt  by 
designating  them  as  the  outcome  of  a  "con- 
spiracy." And  we  &ere  pause  to  point  out  that 
there  seems  to  have  been  some  confusion  In 
the  mind  of  the  pleader  as  to  the  wrongs  which 
he  could  right  in  this'form  of  action.  Thus  he 
charges  the  creation  of  the  conspiracy  as  be- 
ing designed  "to  defraud  the  future  stock- 
holders of  the  Dabney  Oil  Company."    But 
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no  one  of  the  Individual  wrongs  of  any  of 
the  stockholders  is  subject  to  riedress  in  this 
action.  Plaintiffs  are  allowed  to  prosecute 
this  action  by  virtue  of  their  stockholder's  re- 
lationship to  the  corporation,  but  only  for 
the  purpose  of  redressing  wrongs  and  Im- 
positions which  the  corporation  Itself  had 
suffered.  Turner  v.  Markham  et  al.,  supra. 
These  stockholders,  as  plaintiffs,  therefore  oc- 
cupied a  strict  fiduciary  relationship  to  the 
corporation  whose  Interests  they  were  repre- 
senting. Their  position  may  not  inaptly  be 
compared  to  that  of  a  guardian  ad  litem,  to 
which  consideration  we  will  later  return. 

[4,  6]  Proceeding  now  with  the  complaint 
and  summarizing  its  allegations  of  wrong- 
doing on  the  part  of  these  defendants,  those 
allegations  amount  to  this:  That  Dabney 
and  Mlley,  having  thus  acquired  title  to  all 
the  stock  of  the  corporation,  entered  into  a 
secret  agreement  with  Butler,  by  which  upon 
terms  Butler  should  purchase  from  them  this 
stock,  and  for  the  purpose  of  inducing  the 
public  to  purchase  this  stock  they  represent- 
ed to  Intending  purchasers  that  the  stock 
was  treasury  stock  and  that  the  proceeds 
from  the  sale  of  it  would  go  into  the  treasury 
of  the  ctHnpany  and  be  used  In  developing 
the  oil  mining  industry  of  the  ^corporation. 
Again  we  must  pause  to  say*  that  these 
fraudulent  representations,  however  injuri- 
ously they  may  have  wronged  the  purchasers 
of  stock,  do  n9t  constitute  a  wrong  against 
the  corporation,  which'  does  not  appear  at 
this  time  to  have  had  any  treasury  stock  at 
aU.  The  right  of  the  individual  stockholder 
thus  defrauded  would  manifestly  be  simply 
the  right  to  proceed  against  the  wrongdoers 
who  had  made  these  fraudulent  representa- 
tions to  his  injury.  However  it  does  appear 
that  In  furtherance  of  the  design  of  these 
defendants  to  unload  their  stock  upon  the 
market  as  treasury  stock  they  did  commit 
certain  flagrant  wrongs  upon  the  corporation 
itself.  Thus  it  is  made  to  appear  that  the 
stock  was  not  issued  to  Dabney  and  MUey, 
but  remained  in  the  corporation  stock  book 
subject  to  issue  upon  their  demand.  In  Au- 
gust, 1901,  they  agreed  in  wrlUng  to  con- 
tidbute  of  their  holdings  250,000  shai«s  of  the 
stock,  to  be  designated  and  treated  as  treas- 
ury stock,  and  this  offer  was  accepted  by 
the  corporation.  In  1902  these  defendants 
procured  the  corporation  to  accept  an  amend- 
ment to  the  terms  of' this  gift,  which  at  the 
time  was  a  fully  completed  gift  By  this 
amended  agreement  all  of  the  stock  sold  prior 
to  March,  1902,  was  to  be  considered  treasury 
stock,  and  the  proceeds  thereof,  amounting  to 
$76,000,  accruing  from  the  sale  of  99,000 
shares  was  to  be  paid  into  the  treasury  of  the 
corporation,  and  additional  stock  of  Dabney 
and  Miley  (in  Indicated  prc^wrtions)  was  to 
be  taken  over  by  the  corporation  as  treasury 
stock  sufficient  to  make  up  the  250,000  shares. 
It  is  charged  that  this  was  but  a  colorable 
transaction,  and  that  Dabney,  Butler,  and 
Miley  failed  and  refused  ever  to  turn  over  to 


or  credit  the  corporation  with  this  176,000. 
In  March,  1002,  Dabney,  Miley,  and  Butler 
entered  Into  a  secret  agreement  whereby 
Butler  was  to  buy  the  stock  of  Dabney  and 
Mlley,  making  payments  at  spedfled  times  in 
specified  amounts.  It  was  agreed  that  Butler 
"shall  have  the  naming  of  the  entire  directory 
of  the  company,"  and  Miley  and  Dabney 
agreed  that  they  would  always  vote  their  re- 
maining stock  "for  such  persons  as  directors 
as  shall  be  designated  by"  Butler.  And  final- 
ly this  agreement  provided  that  Butler  would 
from  time  to  time  sell  the  treasury  stock  and 
turn  Into  the  treasury  of  the  company  the 
proceeds  thereof,  "less  60  per  cent,  which  he 
shall  retain  as  commission."  Under  these 
agreements  Butler  took  the  active  manage- 
ment and  control  of  the  corporation  in  1902, 
and  continued  In  such  absolute  possession, 
dominion,  and  control  through  dummy  di- 
rectors up  to  and  including  the  date  of  the 
commencement  of  the  action.  To  stimulate 
the  sale  of  the  stock  false  dividends  were  de- 
clared and  paid,  not  out  of  the  earnings  of 
the  corporation,  but  out  of  the  proceeds  of 
the  sale  of  the  stock.  Farther  it  Is  diarged 
that  Dabney  and  Butler  owed  the  corporation 
large  sums  of  money;  that  they  never  paid 
these  indebtednesses,  but  caused  false  credits 
to  be  entered  and  appear  on  the  books  of  the 
corporation,  whereby  these  Indebtednesses 
were  made  to  ai^>ear  to  have  been  paid  and 
canceled.  Specific  instances  of  this  are  ^v- 
en.  Further,  It  Charged  that  Butler  took 
commissions  to  the  amount  of  $38,000  from 
the  sale  of  the  treasury  stock  of  the  corpora- 
tion without  authority  from  the  corxwra- 
tion;  that  these  acts  of  wrongdoing  and 
misappropriation  of  funds  were  either  known 
to  the  defendants,  or  were  done  by  Butler  In 
furtherance-  of  the  conspiracy  to  unload  thdr 
stock,  in  which  the  three  defendants  had 
Joined.  Finally  it  Is  charged  that  from  time 
to  time  Butler,  for  the  purpose  of  stilling  the. 
alarms  of  the  stockholders  and  lulling  them 
into  repose,  put  forth  false  representations 
as  to  the  financial  condition  and  future 
prospects  of  the  corporation,  and  specifically 
in  1908,  sent  out  a  circular  report  to  the 
stoclchoiders  In  which  he  declared  that  he 
had  never  "received  one  cent  in  salary  or  one 
cent  in  cash  or  stock  as  dividends  upon  my 
holdings,  or  one  cent  of  advantage  from  the 
company  in  any  way,  either  directly  or  in- 
directly. •  •  •  It  is  true  I  have  some- 
times been  forced  to  sell  stock,  but  I  have 
never  sold  any  exc^t  to  procure  money  to 
loan  to  the  company,  or  to  use  directly  in 
the  promotion  of  Its  interests."  The  falsity 
of  these  representations  Is  asserted,  and  It  is 
charged  that  they  were  made  in  aid  of  the 
Iniquitous  plan  of  stock  Jobbing  into  which 
the  defendants  had  entered. 

This  sufficiently  Indicates  the  gravamen 
of  the  charges  of  wrongdoing  as  they  affect 
the  corporation,  and  it  certainly  needs  no  dis- 
cussion to  establish  that  they  charge  suf- 
ficient fiicts  to  demand  an  investigation  and 
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tnqnlry  by  the  court  of  equity,  to  wblch  tbe . 
appeal  has  been  made.  So  true  and  so  ap- 
parrat  do  we  think  this  Is  that  we  conclude 
tbat  the  court  sustained  the  demurrer  upon 
the  ground  that  the  statute  of  limitations 
was  well  pleaded,  and  to  this  proposition  we 
next  come. 

Plaintiffs  allege  that  in  1905  one  Gilbane, 
a  stockholder,  "and  a  few  other  stockholders, 
all  residents  of  ProTldence,  Rhode  Island," 
attempted  to  secure  full  knowledge  of  the 
condition  of  the  affairs  of  the  corporation. 
They  employed  an  accountant  to  examine 
the  books  of  the  corporation.  He  was  allowed 
M  examine  only  the  books  which  were 
tamed  over  to  him  by  Butler  as  the  books 
of  account.  They  were  not  the  original 
bocAs,  but  contained  only  rewritten  portions 
of  the  book&  In  1906  this  accountant  made 
an  Incomplete  report  to  these  stockholders 
and  stated  these  facts,  and,  further,  that  it 
appeared  from  his  Investigation  that  Dabney 
and  Butler  were  Indebted  to  the  corporation, 
bat  that  Butler  Informed  him  that  portions 
of  the  rewritten  books  were  erroneous  In 
tills  particular,  and  that  the  original  books 
and  a  correct  accounting  would  show  the 
contrary,  namely,  tliat  the  corporation  was 
indebted  to  Butler  and  Dabney.  Butler  told 
him  the  books  were  In  California,  and  Gil- 
bane  made  a  trip  to  California  to  obtain 
them.  Butler  informed  him  that  the  books 
were  in  the  possession  of  Dabney,  and  Gil- 
bane  was  unable  to  find  Dabney  in  California. 
On  1907  Gilbane  again  came  to  California  to 
find  the  books,  and  was  again  unable  to 
locate  Dabney  or  the  books.  Returning  to 
New  York,  where  Butler  was  located,  he 
learned  that  Butler  was  in  Ehirope,  and  was 
unable  to  do  anything  further  before  190S. 
In  1906  Dabney  was  in  Europe  and  the  books 
could  not  be  located.  Butler  continued  to 
represent  that  the  original  books  would  show 
the  true  state  of  the  accounts  of  himself  and 
Dabney  with  the  corporation,  and  that  the 
corporation  was  largely  indebted  to  them. 
Throughout  1908  Gllbane's  efforts  to  secure 
further  information  were  fruitless.  In  1909 
he  came  again  to  California  and  then  saw 
M^iley  and  Dabney,  and  was  told  by  them 
that  none  of  the  money  obtained  from  the 
sale  of  any  of  the  stock  of  the  corporation 
belonged  to  the  corporation,  but  that  all  of  the 
stock  of  the  corporation  and  all  of  the  pro- 
ceeds of  the  sales  thereof  were  the  property 
of  Dabney,  Miley,  and  Butler.  The  agree- 
ments herdnbefore  referred  to  between  Dab- 
ney, MIley,  and  Butler  were  then  for  the  first 
time  exhibited,  and  their  existence  for  the 
first  time  made  known  to  Gllbana  Up  to 
this  time  the  existence  of  these  agreements 
had  been  sedulously  concealed  from  Gilbane 
and  all  the  other  stockholders.  Shortly  after 
this,  in  1910,  GUbane  disclosed  to  these  plain- 
tiffs the  Information  which  he  had  thus  ac- 
quired, including  his  knowledge  that  dividends 
bad  been  paid  out  of  the  capital  of  the  corpo- 


ration. Prior  to  this  information  thus  received 
in  1910,  the  plaintiffs  had  no  knowledge  or 
suspicion  of  the  existence  of  any  of  these 
facts,  or  of  any  such  wrongdoing  upon  the 
part  of  the  defendemts.  These  plaintlfCs  were 
not  amongst  nor  of  those  stockholders  who 
Induced  GUbane  to  make  these  investigations, 
but  promptly  after  receiving  this  informa-  ' 
tion  from  Gilbane  they  instituted  this  action, 
after  demand  upon  and  the  refusal  of  the 
corporation  so  to  do. 

[I]  Touching  the  question  of  which  provi- 
sion of  the  statute  of  limitations  is  applicable 
to  this  action,  discussion  is  Indulged  In. 
Unquestionably  the  right  to  prosecute  this 
action  is  governed  by  the  provisions  of  sec- 
tion 338,  subdivision  4,  of  the  Code  of  Civil 
Procedure.  It  is  not  the  action  contemplated 
by  section  359  of  the  same  Code  "to  enforce 
a  liability  created  by  law."  True  it  is  that, 
in  a  sense,  every  liability  enforceable  by  ac- 
tion is  one  created  by  law.  But  section  359, 
when  it  uses  that  phrase,  is  dealing  with 
liabilities  in  the  nature  of  penalties  or  for- 
feitures (nosdtur  a  socUs)  as  is  clearly  dis- 
closed by  a  reading  of  the  section.  This 
same  construction  was  put  upon  the  language 
of  a  like  statnte  by  the  court  of  New  York 
in  Brin'ckerhofl  v.  Bostwick,  99  N.  Y.  190, 
1  N.  B.  663. 

Respondents  argue  tliat  from  this  pleading 
It  is  shown  that  the  stockholders'  alarms 
were  excited;  that  they  instituted  inquiry 
and  were  thus  put  upon  notice  in  1906,  and 
that  this  action  not  having  been  commenced 
until  1910  they  have  waited  too  long,  and 
relief  must  be  denied.  This  contention  de- 
mands again  a  brief  consideration  of  this 
peculiar  character  of  action. 

[7]  A  stockholder  who  institutes  it  sues 
purely  as  a  trustee  to  redress  corporate  in- 
juries. He  has  the  unquestioned  right  to  sue, 
but  It  is  in  no  sense  his  duty  to  sue.  An 
individual  stockholder  may  be  put  upon  no- 
tice that  his  corporation  has  been  defrauded. 
Indeed,  complete  disclosure  of  these  facts 
may  be  made  to  him,^  Be  gives  considera- 
tion to  the  time,  trouble,  and  expense  of  the 
litigation  and  the  loss  in  which  he  would  be 
involved  if  he  failed  to  prevail,  and  decides 
that  he  will  not  begin  the  suit  Some  years 
afterwards  another  stockholder  for  the  first 
time  gains  knowledge  of  these  same  facts 
and  Institutes  the  action.  It  is  susceptible 
of  demonstration  that  the  first  stockholder 
knew  of  all  these  matters,  and  that  as  to  liim 
this  right  of  action  may  be  barred.  Is  this 
also  a  bar  to  the  prosecution  of  the  same  ac- 
tion by  another  stockholder  who  has  acted 
promptly  upon  learning  of  the  fraud?  Clear- 
ly this  cannot  be  so.  So  long  as  the  corpora- 
tion Itself  remains  under  disability  and  is 
powerless  to  act  by  virtue  of  the  fact  that  its 
control  is  in  the  bands  of  a  board  of  direc- 
tors accused  of  participation  in  the  frauds, 
the  statute  of  limitations  does  not  run 
against  it.     It  is  like  the  minority  of  an 
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Infant.  His'  rights  are  not  lost  until  be,  after 
attaining  majority,  aoiulesces  for  the  pre- 
scribed time,  and  by  acqulesence  affirms  the 
acts  done  against  his  Interests.  So  that  even  If 
It  be  said  (and  in  saying  it  we  do  not  de- 
cide It)  that  snch  a  complaint  as  this  shows 
that  the  plaintiff  stockholder  has  waited  too 
long  before  commencing  his  action,  and  that 
therefore  the  plea  of  the  statute  of  limita- 
tions mast  be  sustained  against  his  action, 
this  does  not  operate  as  a  bar  to  the  corpo- 
rate rights  when  prosecuted  by  another  stock- 
holder. Otherwise  we  would  have  the  anom- 
alous and  absurd  condition  presented  of  a 
'  complacent  stockholder  waiting  for  three 
years,  pleading  facts  showing  that  his  right 
of  action  was  thus  l>arred  and  thus  sweeping 
away  every  right  of  the  corporation  by  the 
judgment  which  would  have  to  follow. 
Whatever,  therefore,  may  have  been  the 
rights  of  the  Providence  stocIUioIders  to  pros- 
ecute this  action  after  notice,  the  right  of 
these  plaintiffs  Is  not  barred  under  their 
allegation  that  they  first  acquired  notice  and 
knowledge  of  the  efforts  of  the  Providence 
stockholders  in  1910. 

[8]  A  motion  is  made  by  defendants  Dab- 
ney  and  MUey  to  dismiss  the  appeals  as  to 
them.  This  motion  Is  based  upon  an  un- 
usual agreement  entered  into  between  the 
plaintiffs  and  Dabney  and  Miley  after  the 
rendition  of  judgment  in  the  trial  court  and 
appeal  taken  to  this  court.  It  is  declared 
that  under  the  circumstances  It  is  deemed 
advisable  that  the  appeals  from  the  Judgment 
in  favor  of  MUey  and  Dabney  should  not 
be  dismissed  at  the  present  time,  but  plain- 
tiffs stipulate  that  if  the  appeal  is  sustained 
and  the  cause  remanded  to  the  trial  court 
"that  as  soon  as  the  said  cause  shall  be  so 
returned  to  said  superior  court  the  plaintiffs 
shall  cause  their  said  complaint  to  be  so 
amended  as  to  eliminate  any  cause  of  action 
against  the  said  Dabney  and  said  Mlley,  and 
that  the  said  plaintiffs  will  not  ask  said 
court  or  any  court  for  any  Judgment  against 
the  said  Dabney  and  Miley  or  either  ot 
them."  All  this  is  based  upon  a  recital  that 
"there  has  been  a  complete  settlement  and 
adjustment  between  the  plaintiffs  and  de- 
fendants Mlley  and  Dabney  as  to  all  claims 
of  the  plaintiffs  against  said  Mlley  and  Dab- 
ney as  set  forth  in  the  plaintiffs'  complaint." 
Herein  la  the  extraordinary  misconception 
of  the  nature  of  this  litigation  and  of  the 
rights  of  the  plaintiffs  under  it,  to  which  we 
have  heretofore  had  occasion  to  advert  in 
discussing  their  complaint  And  here  again 
It  becomes  necessary  to  call  attention  to  the 
fact  that  these  plaintiffs  have  no  personal 
wrongs  for  which  they  are  entitled  to  seek 
redress  in  this  action. 

"The  stockholder  does  not  bring  such  a  snit 
because  bis  rigjits  have  been  directly  violated, 
or  because  the  cause  of  action  is  his  or  because 
be  is  entitled  to  the  relief  sought  He  is  per- 
mitted to  sue  in  this  manner  simply  in  order 


to  set  in  motion  the  Judicial  machinery  of  the 
court."    3  Pom.  Eq.  (3d  Ed.)  {  1095. 

And  yet  we  find  in  this  agreement  the 
plaintiffs  declaring  that  there  has  been  a 
complete  settlement  and  adjustment  "of  all 
claims  of  the  plaintiffs  against  Miley  and 
Dabney  as  set  forth  in  plaintiffs'  complaint" 
What  is  the  exact  situation  of  a  plaintiff  in 
such  an  action?  He  is  a  trustee  pure  and 
simple,  seeking  in  the  name  of  another  a 
recovery  for  wrongs  that  have  been  com- 
mitted against  that  other.  His  position  in 
the  litigation  is  in  every  legal  sense  the  pre- 
cise equivalent  of  that  of  the  guardian  ad 
litem.  The  guardian  ad  litem  stands  as  the 
representative  of  some  person  Incompetent  to 
sue  or  be  sued  directly.  He  Is  appointed  by 
the  court  to  r^resent  that  incompetent's  in- 
terests; to  prosecute  or  defend  with  the 
highest  diligence  and  good  faith.  The  stock- 
holder beghming  this  action  does  not  even 
occupy  the  iwsition  of  a  creditor  suing  on  his 
own  account  and  on  account  of  his  fellow 
creditors.  In  the  latter  case  the  creditor 
plaintiff  has  a  direct  personal  interest  in  the 
litigation,  and  within  limitations  not  here 
necessary  to  discuss,  may  deal  with  that 
litigation  as  his  own.  But  the  stockholder 
acta  In  purely  a  representative  capacity.  He 
is  a  guardian  ad  litem  by  virtue  of  statutory 
authority,  empowered  to  do  precisely  what 
a  guardian  ad  litem  appointed  by  a  court 
may  do.  He  has  gone  into  equity  seeking 
redress  for  a  corporation  under  disability  to 
obtain  relief  itself,  precisely  as  the  guardian 
ad  litem  goes  into  court  to  obtain  like  redress 
for  a  client  under  disability  by  reason  of  In- 
competency or  nonage.  The  principles  gov- 
erning the  conduct  of  a  guardian  ad  litem  are 
In  full  strictness  applicable  to  the  oonduct 
of  such  a  plaintiff  stockholder.  Not  onlyi 
should  a  plaintiff  In  snch  a  fiduciary  capacity 
be  willing  to  take  no  act  that  did  not  first 
receive  the  sanction  of  the  court  of  equity 
to  which  he  has  appealed,  but,  more  than 
this,  he  Is  not  permitted  to  take  any  act  with- 
out such  sanction.  Waterman  v.  Lawrence, 
19  Oal.  210,  79  Am.  Dec.  212.  Where  an  ac- 
tion is  prosecuted  by  a  guardian  ad  litem, 
the  infant  is  the  real  party.  Bowers  t.  Kan- 
aday,  94  Ga.  209,  21  S.  B.  45&  And  the 
guardian  ad  litem  cannot  even  I>e  considered 
a  party  to  the  cause.  Thomason  v.  Gray,  84 
Ala.  559,  4  South.  394;  Baltimore  &  Ohio  B. 
R.  Co.  ▼.  Fitzpatrlck,  36  Md.  619;  Tate  v. 
Mott,  96  N.  O,  19,  2  S.  D.  176;  Duffy  v.  Pln- 
ard,  41  Vt  297 ;  Ingram  v.  Uttle,  11  Queen's 
Bench  Dlv.  251.  And  what  are  the  principles 
governing  the  conduct  of  a  guardian  ad 
litem?  It  is  the  right  and  duty  of  the  court 
to  protect  the  interests  of  the  incompetent 
represented  by  the  guardian  ad  litem  and  to 
exercise  supervision  over  the  conduct  of  that 
guardian.  Hutchinson  v.  McLaughlin,  15 
Colo.  492,  25  Pac.  317, 11 1*  R.  A.  287;  Uoyd 
T.  Klrkwood,  112  111.  329;  Hauly  v.  Crosier, 
14  Ul  Ann.  304;  Revely  v.  Skinner,  33  Ma 
98;  Newland  t.  Gentry,  18  B.  Mon.  (Ky.)  666; 
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Ailing  T.  AUing,  S2  N.  7.  Eq.  92,  27  AtL  655; 
Moore  ▼.  Mowe,  4  Sand.  Ch.  (N.  T.)  38; 
Blchards  v.  Xenn.,  etc.,  B.  R.  Co.,  106  Oa. 
614,  33  S.  E.  193,  45  L.  B.  A.  712. 

"The  conrt  must  be  satigfied  that  the  incom- 

S stent  has  had  a  full  opportunity  to  have  his 
ay  in  conrt  by  a  proper  and  snitable  guardian, 
and  should  see,  notwithstanding  any  admission 
of  facts  eyen  by  such  guardian  that  his  rights 
are  not  sacrificed."  22  Cyc.  632;  Austin  ▼. 
Charlestown  Female  Sem.,  8  Mete.  (Mass.)  198, 
41  Am.  Dec.  497;  Bloom  v.  Burdick,  1  mU 
(N.  Y.)  130,  37  Am.  Dec.  299;  U.  S.  Banlc  T. 
Kitchie,  8  Pet  128,  8  L.  Ed.  890. 

Tbe  conrt  and  not  the  guardian  ad  litem 
bas  the  power  to  compromise  the  rights  of 
minors  under  suitable  circumstances.  So  far, 
therefore,  as  this  motion  to  dlsmlsa  1b  con- 
cerned It  la  not  even  properly  before  this  court 
for  consideration.  It  Is  based  upon  the  com- 
position agreement  above  adverted  to.  That 
composition  agre^nent  la  cognizable  by  the 
trial  conrt  alone,  and  will  not  be  given  the 
slightest  efficacy  until,  after  scrutiny  and  ex- 
amination. It  shall  be  determined  by  that 
conrt  that  the  corporation's  rlgha  are  folly 
protected. 

It  follows  that  the  motions  of  defendants 
Dabney  and  MIley  to  dismiss  the  appeals 
ao  far  as  they  are  concerned  should  be 
and  are  denied,  and  they  will  address  to  the 
trial  court  whatever  application  for  relief 
they  may  think  they  are  entitled  to  under 
their  agreement  with  plaintiffs. 

[I]  A  motion  has  been  made  to  substitute 
other  attorneys  for  the  attorney  of  record  of 
the  corporation.  Opposing  affidavits  are  filed 
upon  tbe  motion.  It  has  already  been  said 
that  the  judgment  of  the  trial  court  must  be 
reversed.  This  reversal  opens  the  case  to  the 
full  eqalty  Jurisdiction  of  the  trial  conrt 
Tbe  motion  for  substitution  can  the  better 
be  made  and  determined  there,  and  is  here 
denied  without  prejudice  to  Its  renewal  la 
the  trial  conrt  1!be  same  disposition  Is 
made  of  the  motion  to  substitute  the  corpora- 
tion In  the  place  of  the  plaintiffs  and  Inter- 
vener. This  motion  may  be  renewed  before 
the  trial  court,  which  will  grant  or  decline 
to  grant  It,  with  dne  regard  to  the  direct 
rights  of  the  corporation  Itself  and  to  the  In- 
direct rights  of  Its  stockholders. 

[10]  Finally,  Intervener  appellant  com- 
plains of  an  award  made  against  him  for 
costs  arising  before  he  was  connected  with 
the  litigation.  It  was  unquestionably  er- 
roneons  for  the  court  to  have  awarded  costs 
against  the  Intervener,  which  costs  accrued 
before  be  connected  himself  with  the  litiga- 
tion. Ballsback  v.  Patton,  34  Neb.  492,  62 
N.  W.  277.  The  dlsccetlonary  power  of  the 
ooort  In  the  matter  of  these  costs  does  not 
go  to  the  extent  here  exercised. 

The  Judgments  am)ealed  from  are  therefore 
reversed,  the  motions  denied,  and  the  causes 
remanded. 

We  concur:    LORIOAN,  J.;  MBLVIN,  J. 


an  cai.  my 

PEOPIiE  V.  BOBBINS.     (Or.  1908.) 
(Supreme  Court  of  Oalifomia.    Dec.  14,  1915.) 

1.  Cbiuinai.  Law  ®=s>511  —  Aooomflicxs  — 
cobboboration. 

Under  Pen.  Code,  {  1111,  as  amended  by  St 
1911,  p.  484,  declaring  a  conviction  cannot  be 
had  on  the  testimony  of  an  accomplice  unless 
he  Is  corroborated  by  other  evidence  connoctiiig 
the  defendant  with  the  commission  of  tbe  of- 
fense, it  is  necessary  that  the  evidence  of  cor- 
roboration shall  tend  to  connect  the  defendant 
with  the  commission  of  the  crime,  and  it  is  in- 
sufficient if  it  merely  casts  suspicion  on  accused. 
[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  SI  1128-1137;   Dec  Dig.  «s> 

2.  Cbihinal  Law  «=3611  —  OFrawsM  —  Bvi- 

DKNCE — COBBOBORATION. 

In  a  prosecution  for  the  crime  against  na- 
ture, evidence  of  corroboration  of  accused's  ac- 
complice held  insufficient  to  warrant  conviction. 
[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Oent  Dig.  Si  1128-1137;  Dec.  Dig.  «=» 
611.] 

3.  CitninTAL  Law  «=>507  — OrFKHSES  — "Ao- 

COKFLICK." 

Where  a  boy  16  years  of  age  accompanied 
accused  to  a  room  without  objection  and  made 
no  protest  to  accused  committing  the  crime 
against  nature,  making  no  complaint  until  ques- 
tioned by  others,  the  boy  was  an  accomplice,  and 
his  testimony  must  be  corroborated  before  con- 
viction can  be  had. 

[E!d.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  IS  1082-1096;  Dec.  Dig.  «=» 
507. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Accomplice.] 

4.  Cbiuinai.  Law  «=9S11  —  Acooufuokb  — 
cobbobobation — statutes. 

Amendment  of  1911  (St  1911,  P-  484), 
whereby  Pen.  (3ode,  S  1111,  formerly  declaring 
that  a  conviction  cannot  be  had  on  the  testi- 
mony of  an  accomplice,  unless  he  is  corroborat- 
ed by  other  evidence  which  in  itself  and  "with- 
out the  aid  of  the  testimony  of  the  accomplice" 
tends  to  connect  defendant  with  the  crime,  and 
the  corroboration  is  not  sufficient  if  it  merely 
shows  the  commission  of  the  offense,  was  changed 
80  as  to  omit  the  expression  "which  in  itself  and 
without  the  aid  of  the  testimony  of  tbe  accom- 
plice" did  not  change  the  meaning  of  the  stat- 
ute, and  will  not  allow  a  conviction  upon  ac- 
complice testimony,  where  the  accomplice  is 
corroborated  only  as  to  statements  concerning 
acts  having  no  essential  connection  with  the 
crime. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Oent  Dig.  |S  1128-1137 ;  Dec  Dig.  <S=> 
511.J 

5.  Cbiminal  Law  <S=>511— Aooomflicxs— Or- 

VENSBS. 

Proofs  of  mere  suspicious  circumstances 
and  of  an  opportunity  to  commit  the  crime  will 
not  warrant  conviction  on  the  testimony  of  the 
accomplice. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Low,  Cent  Dig.  SS  1128-1137 ;  Dec  Dig.  «S=» 
511.] 

Lawlor,  J.,  dissenting. 

In  Bank.  Appeal  from  Superior  C!ourt, 
City  and  County  of  San  Francisco;  Franklin 
A.  GrUfin,  Judge. 

Samuel  P.  Hobblna  was  C0QVlc£ed  of  the 
crime  against  nature,  and  from  the  Judgment 


«=»Far  other  cum  lee  urn*  topic  and  KBY-NUUBEiR  in  all  Key-Numbered  DigesU  and  ludexei 


Digitized  by 


Google 


318 


164  PACinO  REPORTESl 


(Csl 


and  an  order  denying  new  trial,  he  appeals. 
Reversed. 

George  A.  Enlgbt,  J.  F.  Sheehan,  and 
Knight  &  Heggerty,  all  of  San  EYandsco,  for 
appellant  U.  S.  Webb,  Atty.  Gen.,  John  H. 
Blordan,  Deputy  Atty.  Gen.,  and  G.  M.  Fick- 
ert  and  Alexander  O'Grady,  both  of  San 
Prandsco,  for  the  People. 

MHLVIN,  J.  The  District  Court  of  Ap- 
peal of  the  First  Appellate  District  filed  an 
opinion  In  this  case,  but  this  court  ordered 
the  transfer  of  the  action,  to  the  end  that  we 
might  further  consider  the  two  questions:  (1) 
Was  the  complaining  witness  an  accomplice? 
and  (2)  If  an  accomplice  was  he  sufficiently 
corroborated? 

The  opinion  of  the  learned  District  Court 
of  Appeal  was  as  follows: 

"The  defendant  in  this  case  was  informed 
against  and  convicted  of  the  infamous  crime 
against  nature,  and  thereafter  sentenced  to  6 
yean  in  the  state  prison.  The  appeal  is  from 
the  judgment  and  from  an  order  denying  a  new 
trial. 

"The  only  evidence  adduced  upon  the  entire 
case  as  to  the  actual  commission  of  the  offense 
is  to  be  found  in  the  testimony  of  the  complain- 
ing witness,  a  boy  of  about  the  age  of  16  years. 
.  His  testimony  reduced  to  narrative  form  is  as 
follows:  'I  live  at  1638  Baker  street  and  go 
to  school  at  the  Emerson  primary  schooL  On 
September  16,  1013,  I  was  living  there  with 
my  father,  mother,  grandmother,  uncle,  and 
the  landlady  of  the  house,  Mrs.  Nute,  who  is 
the  housekeeper.  I  know  and  for  5  years  past 
have  known  the  defendant,  Samuel  P.  Bobbins. 
On  September  16,  1913,  he  came  to  my  house 
at  about  3  o'clock  in  the  afternoon.  I  heard 
from  him  before  he  came  to  the  house.  When 
1  came  home  to  lunch  at  about  12  o'clock  he 
phoned  and  asked  me  if  he  could  come  up  and 
see  me  at  the  house,  and  I  said,  "Tes,  and 
he  said  he  would  be  up  about  3  o'clock.  I  saw 
him  at  3  o'clock  in  the  hall  of  my  residence. 
I  said,  "How  do  you  do?"  He  replied,  saying, 
"How  do  you  dor'  We  went  into  the  dming 
room  and  played  dominoes  for  26  minutes. 
Then  we  went  down  into  the  yard  and  played 
a  game  of  tennis  ball  for  26  minutes.  After 
that  we  went  upstairs  to  the  bathroom  because 
he  wanted  to  wash  his  hands.  We  entered  the 
bathroom  together,  sb  he  had  asked  me  to  go 
there  with  him.  He  locked  the  bathroom  door. 
It  locks  with  a  bolt  and  he  put  a  handkerchief 
over  the  lock.  He  pulled  down  the  shade  on 
the  window,  not  all  the  way  but  only  about  half- 
way down.  The  glass  on  the  window  is  lumpy 
glass  that  you  can't  see  through,  that  is,  it  is 
.  frosted.  Bobbins  let  the  water  run  in  the  faucet 
in  the  washbasin.' 

"Further  details  of  the  testimony  of  this  wit- 
ness as  to  what  occurred  need  not  be  narrated 
here.  It  will  suffice  to  say  that  his  testimony 
was  to  the  effect  that  the  crime  alleged  was 
perpetrated  upon  him  in  the  bathroom ;  and 
that  while  in  the  consummation  of  the  act  charg- 
ed a  noise  was  beard  at  the  bathroom  door,  and 
the  defendant  thereupon  said  he  must  stop  be- 
cause he  was  afraid  of  being  caught.  Further 
testifying,  the  witness  said  in  substance  that 
after  he  heard  the  noise  at  the  door  Bobbins,  the 
defendant,  washed  his  hands  with  the  flowing 
water  in  the  basin  and  rearranged  his  clothes, 
unlocked  the  door,  and,  after  saying  good-bye, 
left  the  hbuse. 

"Mrs.  Nute,  the  landlady  and  housekeeper 
above  referred  to,  was  called  as  a  witness  for  the 
prosecution,  her  testimony,  reduced  to  narra- 
tive form,  being  as  follows:    'I  live  with  the 


father  and  mother  of  the  complaining  witness. 
I  have  lived  there  2  years  and  4  months  as  a 
housekeeper.  The  boy  is  16  years  old.  I  was 
living  with  them  on  September  16,  1913.  I  do 
not  know  the  defendant.  Bobbins,  personally, 
but  have  seen  him  at  the  house  of  the  father 
and  mother  of  the  boy.  I  saw  him  there  on 
September  16,  1913.  He  was  coming  throagk 
the  hall  going  to  the  dining  room.  He  remained  - 
in  the  dming  room  20  or  25  minutes  -with  th< 
boy ;  then  he  went  down  in  the  back  yard  with 
the  boy  and  played  baU  with  him  about  20  or  2S 
minutes.  The  defendant,  Bobbins,  then  f:ame 
up  and  went  into  the  bathroom  with  the  bo7. 
They  both  entered  and  the  door  was  dosed.  I 
was  at  my  bedroom  door  and  I  saw  Robbing 
and  the  boy  enter  the  bathroom.  I  hear  the  door 
closed  and  bolt  thrown  back.  I  heard  the  bolt— 
a  patent  bolt — click.  I  went  to  my  room,  which 
looks  out  at  the  bathroom  window  in  the  light 
well  right  off  of  the  hall  the  same  as  the  bath- 
room. The  bathroom  window  overlooks  thr 
light  well,  and  so  does  mine.  The  bathroom 
window  glass  is  frosted  and  cannot  be  looked 
through.  I  went  into  my  room  and  looked 
through  the  lace  curtains.  It  was  kind  of  daric 
in  my  room.  I  looked  over  at  the  bathroom  win- 
dow. It  was  up  about  eight  inches.  It  was 
open.  I  saw  Bobbins  go  up  to  the  window  ao't 
look  over  towards  my  room  and  pull  the  'window 
down.  I  saw  Bobbms  hauling  on  the  'window. 
My  window  is  about  eight  feet  from  the  bath- 
room window.  I  saw  the  window  shade  drawn 
down.  I  do  not  know  who  did  it.  Then  I  went 
out  of  my  room  to  the  bathroohi  door  and  heard 
the  water  running.  It  had  been  running  quite 
a  while  before  I  got  there.  I  was  going  to 
stand  at  the  door  and  listen,  but  my  hand  afeo- 
dentally  knocked  against  it  and  made  a  noise. 
I  heard  Mr.  Bobbins  talking  to  Sidney,  but 
could  not  hear  what  he  said.  I  stepped  back 
to  the  kitchen,  stayed  there  about  five  minutes, 
and  saw  Sidney  and  Mr.  Bobbins  come  out.  1 
did  not  see  Bobbins  after  that.  I  went  into 
'my  room  and  closed  the  door.  There  is  no  key- 
hole in  the  bathroom,  simply  a  bolt.  If  there 
had  been  I  would  have  peeked  through  it  like 
any  other  woman.' 

"The  primary  point  presented  upon  this  ap- 
peal is  that  the  evidence  shows  that  the  com- 
plaining witness  was  an  accomplice  in  the  crime 
charged,  and.  that  the  defendant  was  convicted 
upon  the  uncorroborated  testimony  of  an  accom- 
pUce. 

[1,2]  "It  is  conceded,  as  indeed  it  must  be, 
that  the  complaining  witness  was  an  accom- 
pUce;  and  that  the  verdict  and  judgment  can- 
not be  sustained,  unless  there  is  in  the  record 
evidence  sufficient  to  corroborate  the  story  toM 
by  the  complaining  witness.  Section  1111  of  the 
Penal  Code  explicitly  declares  that  a  conviction 
cannot  be  bad  on  the  testimony  of  an  accom- 
pUce,  unless  he  is  corroborated  by  other  evi- 
dence which  tends  to  connect  the  defendant  -with 
the  commission  of  the  offense,  and  the  corrobo- 
ration is  not  sufficient  if  it  merely  shoirs 
the  commission  of  the  offense  or  the  circum- 
stances thereof.  It  will  thus  be  seen  that  the 
statute  imperatively  makes  corroboration  of  the 
testimony  of  an  accomplice  an  essential  pre- 
requisite to  the  conviction  of  a  defendant  where 
the  crime  charged  rests  primarily  and  solely 
upon  the  testimony  of  an  accomplice ;  and  it  is 
apparent,  therefore,  that  the  court  has  no  con- 
trol over  the  subject  except  to  apply  the  stat- 
ute. The  court  has  no  discretion  in  the  matter, 
but  is  bound  to  apply  the  statute  indiscriminate- 
ly to  all  cases  wherever  an  accomplice  appears 
as  a  witness,  and  the  state's  case  depends  solely 
upon  his  uncorroborated  testimony. 

"We  are  of  the  opinion  that  the  circumstances 
attending  and  preceding  the  entrance  of  the 
boy  and  the  defendant  into  the  bathroom,  as 
narrated  by  the  'witness  Mrs.  Nute,  are  not 
sufficient  singly  or  all  together  to  constitute 
that  corroboration  which,  in  the  eyes  of  the  law, 
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-will  support  a  verdict  fonnded  primarily  apon 
the  testimony  of  an  accomplice.  The  rule  in 
\iiia  behalf  is  well  and  tersely  stated  in  12  Cyc., 
at  page  456,  where  it  is  said :  'It  is  necessary 
that  the  evidence  corroborating  an  accomplice 
shall  connect  or  tend  to  connect  the  defendant 
with  the  commission  of  the  crime.  Corrobo- 
rative evidence  is  InsufScieot  where  it  merely 
casts  a  grave  suspicion  upon  the  accused.  It 
must  not  only  show  the  commission  of  the  of- 
fense and  the  circumstances  thereof,  but  must 
also  implicate  the  accused  in  it  •  *  •  But 
where  the  circumstances,  when  proved,  taken 
separately  or  collectively,  are  consistent  with 
the  innocence  of  the  accused,  there  is  no  cor- 
roboration, and  a  verdict  of  conviction  thereon 
will  be  set  aside.' 

"In  the  present  case  the  entrance  of  the  de- 
fendant and  the  boy  into  the  bathroom  after 
having  played  a  game  of  tennis  was  neither  un- 
natural nor  suspicious;  and  the  fact  that  the 
bathroom  door  was  closed  and  locked,  and  the 
window  pulled  down  and  the  shade  partly  drawn, 
would  not  ordinarily  be  considered  as  prepara<- 
tion  for  an  evil  purpose.  The  turning  on  of  the 
water  in  the  bathroom  was  but  natural  and  to 
be  expected  under  the  circumstances;  and  the 
fact  that  the  conversation  of  the  boy  and  the 
defendant  could  not  be  heard  outside  the  bath- 
room door  is  of  no  j^articular  aignificance.  Nec- 
essarily a  conversation  carried  on  behind  a  clos- 
ed door  is  more  or  less  muffled.  None  of  these 
facts  and  circumstances  is  inconsistent  with  the 
(innocence  of  the  defendant.  On  the  contrary, 
they  are  all  consistent  with  an  innocent  purpose. 
People  entering  a  bathroom  for  the  usual  and 
ordinary  purposes  of  such  a  room  as  a  matter  of 
course  lock  the  door  and  draw  the  blinds  and 
tise  the  water  at  hand.  Surely  if  all  of  these 
ckcumstances  be  consistent  with  an  innocent 
purpose,  it  cannot  be  said  that  any  of  them 
tended  to  connect  and  implicate  the  defendant 
with  the  commission  of  the  offense  charged.  The 
fact  that  the  defendant  had  an  opportunity  to 
commit  it  is  of  no  particular  significance  as 
far  as  corroboration  is  concerned.  Of  course 
the  opportunity  of  the  defendant  to  commit  the 
particular  crime  for  which  he  is  on  trial  may 
always  be  shown  in  connection  with  other  facts 
to  establish  his  guilt;  but  we  know  of  no  rule 
which  holds  that  mere  opportunity  to  commit  a 
crime  is  an  incriminating  corroborating  circum- 
stance. Following  the  rue  that  evidence  offered 
for  the  purpose  of  corroborating  an  accomplice 
must  tend  to  connect  the  accused  with  the  of- 
fense charged,  it  has  been  held  that  there  must 
be  corroborating  testimony  by  some  witness  oth- 
er than  the  accomplice  as  to  some  act  or  fact 
which  is  an  element  of  the  offense  charged. 
C!ooper  v.  State,  90  Ala.  641,  8  South.  821. 
'Therefore  the  fact  that  the  witness  Mrs.  Nuto 
either  intentionally  or  inadvertently  struck  the 
door  of  the  bathroom  while  she  was  endeavoring 
to  hear  the  conversation  of  the  boy  and  the 
defendant,  was  a  comparatively  unimportant 
fact  which,  in  our  opinion,  had  no  tendency  to 
connect  the  defendant  with  the  commission  of 
the  offense.  At  its  best  it  did  no  more  than 
confirm  the  boy's  testimony  that  he  heard  a  noise 
at  the  door,  but  it  does  not  tend  to  show  tiiat 
the  defendant  was  engaged  in  a  criminal  act. 
The  fact  that  the  suspicion  of  this  witness  was 
aroused  because  she  saw  the  defendant  and  the 
boy  enter  the  bathroom,  is  not  in  our  judgment 
corroborative  evidence  ia  any  sense  of  the  term. 
The  most  that  can  be  said  in  favor  of  the  prose- 
cution upon  this  phase  of  the  case  is  that  for 
some  reason  not  explained  or  detailed  the  sus- 
picions of  the  witness  were  aroused ;  but  it  is 
the  rule,  and  the  well-settled  rule,  in  this  state, 
that  the  corroborative  evidence  required  to  con- 
vict the  defendant  in  addition  to  that  of  the  ac- 
complice is  not  sufficient  if  it  merely  tends  to 
raise  a  suspicion  of  the  guilt  of  the  accused. 
Tbia  is  all  wat  the  circumstances  of  the  present 


case  4id  in  the  mind  of  the  witness  Mrs.  Nute; 
and  we  are  satisfied  that  those  circumstances 
as  narrated  by  her  upon  the  witness  stand  could 
do  no  more  than  raise  a  suspicion  in  the  minds 
of  the  jury  as  to  the  guilt  of  the  defendant. 
Mere  suspicion,  as  has  been  shown,  will  not  suf- 
fice as  corroborative  evidence ;  and  where  the 
evidence  relied  upon  as  corroborative  of  the  ac- 
complice is,  as  in  the  present  case,  only  such 
as  to  raise  a  suspicion  of  the  guUt  of  the  defend- 
ant, the  verdict  must- be  set  aside." 

[S]  We  are  In  accord  with  tbe  foregoing 
discussion  and  with  tbe  conclusions  reached. 
The  learned  Attorney  General  Insists  that  he 
did  not  "concede"  in  the  hearing  before  the 
District  Court  of  Appeal  that  the  boy  was 
an  accomplice.  Be  that  as  it  may,  he  has 
made  the  point  here  that,  so  far  as  the  testi- 
mony reported  In  the  transcript  shows,  it 
does  not  necessarily  appear  that  there  was 
any  consent  to  the  defendant's  acts,  but 
merely  passive  submission.  The  obvloas  an- 
swer to  this  is  the  simple  one  that  the  burden 
of  proof  is  upon  the  prosecution.  If  the  al- 
leged victim  of  defendant's  depravity  was  not 
sul  iuria,  that  was  something  for  the  prose- 
cution to  prove.  People  v.  Dong  Pok  Xip,  164 
Cal.  143,  127  Pac.  1031,  Is  cited  as  authority 
upon  this  question.  In  that  case  tbe  child 
upon  whom  the  assanlt  was  committed  was  a 
little  fellow  9  years  of  age,  and  not  of  ordi- 
nary tntelUgence  for  his  years,  and  It  was 
held  that  his  mere  failure  to  repulse  the  as- 
sault of  tbe  defendant  was  not  in  law  a 
consent  In  this  case  the  facts  were  different. 
The  boy  was  16  years  of  age,  and  while  It  ap- 
pears that  he  had  only  attended  school  for  a 
short  time,  there  was  nothing  in  the  evidence 
to  indicate  that  he  was  not  possessed  of  the 
average  mentality  of  lads  of  his  ag&  Accord- 
ing to  his  own  testimony  he  submitted  to  a 
removal  of  a  part  of  his  clothing  by  the  de- 
fendant, and  even  obeyed  the  suggestion  of 
the  latter  that  he  assume  a  posture  conven- 
ient tor  the  perxwtratlon  of  the  crime.  He 
made  no  outcry  and  no  complaint  until  Mrs. 
Nute  Interrogated  him,  on  the  following  day, 
with  reference  to  the  occurrences  tn  the  bath- 
room. His  conduct  as  described  by  himself 
was  within  the  meaning  of  the  definition  of 
an  accomplice  in  People  v.  Coffey,  161  Cal. 
448,  119  Pac.  907,  39  L.  R.  A.  (N.  S.)  704, 
where  Mr.  Justice  Henshaw,  delivering  the 
opinion  of  the  court,  said: 

"Where  the  act  requires  the  co-operation  of 
two  persons,  and  their  co-operation  is  criminally 
corrupt  the  relationship  of  accomplice  is  at 
once  established,  as  in  adultery  and  fornica- 
tion." 

That  this  case  was  tried  upon  the  theory 
that  the  boy  was  an  accomplice  there  can  be 
no  doubt.  The  learned  judge  of  the  superior 
court  properly  Instructed  the  jury  upon  the 
necessary  corroboration  of  an  accomplice 
which  would  justify  a  conviction.  He  gave 
no  definition  of  the  term  "accomplice,"  and 
left  to  the  jury  the  decision  of  no  question  of 
fact  upon  which,  under  the  law,  it  would  fol- 
low that  the  complaining  witness  was  or  was 
not  an  accomplice.  We  are  convinced  that 
this  course  was  the  proper  one,  because  tak- 
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lug  the  testimony  of  the  complaining  witness 
as  true,  he  was  nndoubtedty  an  accomplice. 

[4]  Was  the  boy  sufficiently  corroborated? 
Before  discussing  this  question  we  will  dis- 
pose of  the  contention  of  the  learned  Attor- 
ney General  that  the  rule  with  reference  to 
corroboration  has  been  changed  by  the  amend- 
ment of  1911  to  section  1111  of  the  Penal 
Code.  Before  its  amendment  that  statute 
was  as  follows: 

"A  conviction  cannot  be  had  on  the  testimony 
of  an  accomplice,  unless  he  is  corroborated  by 
other  evidence  which  in  itself,  and  without  the 
aid  of  the  testimony  of  the  accomplice,  tends  to 
connect  the  defendant  with  the  commission  of 
the  offense;  and  the  corroboration  is  not  suffi- 
cient, if  it  merely  shows  the  commission  of  the 
offense,  or  the  circumstances  thereof." 

In  the  year  1811  the  section  was  amended 
and  its  language  is  now  as  quoted  below : 

"A  conviction  cannot  be  had  upon  the  testi- 
mony of  an  accomplice,  unless  he  be  corroborat- 
ed by  such  other  evidence  as  shall  tend  to  con- 
nect the  defendant  with  the  commission,  of  the 
offense:  and  the  corroboration  is  not  sufficient 
if  it  merely  shows  the  commission  of  the  offense 
or  the  circumstances  thereof."  Stats.  1911,  p. 
484. 

It  la  argued  that  this  section,  as  amended, 
may  be  paraphrased  as  follows: 

"A  conviction  can  now  be  had  on  the  testi- 
mony of  an  accomplice  if  be  is  corroborated  by 
other  evidence,  which  not  necessarily  in  itself, 
but  with  the  aid  of  the  testimony  of  an  accom- 
plice, tends  to  connect  the  defendant  with  the 
commission  of  the  offense." 

This  Is  only  another  way  of  interpreting 
the  section  to  mean  that  a  conviction  may  be 
ba!d  upon  the  testimony  of  an  accomplice  if 
the  prosecution  can  produce  any  corrobora- 
tion of  any  of  ills  statements  even  if  the  acts 
described  by  him  and  so  corroborated  have 
no  essential  connection  with  any  crime  and 
may  be  as  consistent  with  innocence  as  with 
guilt  It  is  not  our  duty  to  speculate  with 
reference  to  the  Intention  of  the  Legislature 
in  passing  any  given  law,  but  if  we  should 
hazard  a  guess  upon  that  subject  we  should 
say  that  probably  the  language  contained  Ic 
the  section  in  its  earlier  form,  but  omitted 
from  the  later  enactment,  was  thought  by 
the  legislators  to  have  a  tendency  to  mislead 
Jurors  IntQ  the  false  belief  that  a  complete 
case  for  the  prosecution  must  be  established 
without  reference  to  the  testimony  of  the 
accomplice.  Whatever  may  have  been  the 
purpose  In  modifying  the  phraseology  of  the 
section,  we  cannot  see  that  its  meaning  has 
been  changed  at  all.  In  discussing  the  rea- 
sons for  the  rule,  Mr.  Justice  Henshaw,  in 
the  opinion  in  the  case  of  People  v.  Coffey, 
supra,  said  (161  CaL  438,  119  Pac.  901,  39  L. 
E.  A.  [N.  S.]  704) : 

"In  this  state,  the  rule  of  positive  law  since 
the  year  1851  is  as  has  been  declared  in  section 
1111  of  the  Penal  Code.  Time  has  not  changed 
the  value  of  such  evidence,  and  succeeding  Leg- 
islatures have  retained  the  rule,  the  amendment 
to  the  section  in  1911  not  materially  affecting 
it" 

It  may  be  that  the  quoted  language  was 
not  necessary  to  the  decision  as  the  old  form 
of  the  law  was  under  discussion,  but  the  rea- 1 


son  for  retaining  the  rule  was  before  the 
court,  and  it  was  Interesting  as  well  as  vait 
uable  to  note  that  no  material  duuage  bad 
been  made  in  the  statute  in  so  many  years. 
Whether  the  language  Just  quoted  from  the 
opinion  in  the  Coffey  Case  was  there  obiter 
or  not,  it  expressed  the  truth,  and  we  adopt 
It  In  this  opinion. 

The  counsel  for  the  state  spedfles  nine  rea- 
sons and  an  incidental  matter  wUch,  it  is  as- 
serted, amount  to  corroboraticHi  of  the  lad's 
testimony.  We  quote  them  from  one  of  the 
briefs  as  follows: 

"(1)  Defendant  meeting  the  boy  at  the  lattei's 
house. 

"(2)  The  prelimiiuu7  games  in  the  dining 
room  and  back  yard. 

"(3)  Going  into  the  bathroom  with  the  boy. 

"(4)  Then  the  closing  of  the  door. 

"(5)  Then  the  lockhig  of  the  door. 

"(6)  Then  the  additional  precaution  of  Bob- 
bins pulling  the  window  down. 

"(7)  The  further  act  of  pulling  down  tbe  cur- 
tain although  the  glass  In  the  windoir  was 
frosted. 

"(8)  The  noise  at  the  door  made  try  Uia. 
Nute  as  her  hand  accidentally  struck  the  same 
while  listening. 

"(9)  The  parties  emerging  together,  not  im- 
mediately, but  about  five  mmntes  after. 

"Incidentally,  and  in  addition  to  the  above,  the 
defendant  testified  he  was  56  years  of  axe,  and 
Mrs.  Nute  testified  that  the  boy  was  16  years 
old,  so  the  disparity  of  tbe  ages  of  the  defendant 
and  the  boy  made  this  quite  an  unusual  friend* 
ship,  end  therefore  is  a  circumstance  to  be  con- 
sidered. It  would  not  be  so  unusual  were  they 
related." 

We  have  examined  these  alleged  corrobora- 
tions in  detail,  and  we  cannot  see  how,  singly 
or  in  combination,  they  tend  to  corroborate 
the  boy's  testimony  except  that  tbey  show 
opportunity  of  the  defendant  to  have  CMnmlt- 
ted  such  a  crime  as  the  boy  described.  T^t 
is  not  enough.  It  was  in  evidence,,  without 
contradiction,  that  the  defendant  was  on 
terms  of  friendship  with  the  boy's  father  and 
mother,  and  that  he  had  frequently  visited 
the  house.  He  went  there  openly  and  played 
with  the  boy  innocent  games  in  the  dining 
room  and  out  of  doors.  What  was  more 
natural  than  the  going  of  the  man  and  the 
boy  to  the  bathroom  to  wash  their  bauds 
after' their  game  in  the  yard?  The  closing 
and  locking  of  the  door  were  not  indices  of 
guilt,  even  if  It  be  conceded  that  defendant 
and  not  the  boy  performed  those  acts.  There 
was  no  corroboration  on  the  part  of  any  one 
of  the  boy's  statements  that  Bobbins  did 
these  things.  Mrs.  Nute  simply  "heard  the 
lock  click."  But  even  if  we  regard  that  as 
corroboration  of  the  boy's  statement,  tbere 
was  nothing  sinister  in  the  closing  and  lock- 
ing of  the  door.  Nothing  could  be  more 
natural  than  these  simple  precautions  on  the 
part  of  the  man  or  the  boy  to  prevent  any 
one  from  entering  the  room  while  they  were 
removing  the  dirt  from  their  hands  and  faces. 
There  was  nothing  more  than  enou^  per- 
haps, to  create  a  mere  suspicion  In  the  fact, 
if  it  were  a  fact,  that  Bobbins  made  some 
adjustment  of  the  window,  but  there  Is  only 
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partial  corroboration  of  tbe  boy's  testimony 
on  that  matter  by  Mrs.  Nute.^  The  complain- 
ing witness  did  not  say  a  word  about  ibe 
lowering  of  tbe  window.  He  said  tbat  de- 
fendant pnlled  the  shade  halfway  down,  al- 
though tiie  glass  was  frosted.  Mrs.  Nate 
said  tbat  she  saw  Mr.  Bobbins  go  to  the 
open  window  and  pull  the  window  down, 
rrbls  she  observed  from  the  window  of  her 
room  across  the  light  well.  She  said  tbat 
she  saw  the  shade  pulled  down.  Of  course, 
she  could  not  tell  by  whom.  It  is  true  that 
tbe  boy  and  Mr&  Nute  agree  about  the  noise 
at  the  door,  but  that  corroboration  is  abso- 
lutely unimportant  If  the  two  persons  In 
tbe  bathroom  were  engaged  in  perfectly  Inno- 
cent occupations,  tbe  noise  made  by  the 
woman  at  the  door  would  have  been  beard 
by  them.  The  length  of  time  occupied  by  the 
man  and  boy  in  the  bathroom  was  not  an 
unusual  period  for  tbe  wastilng  of  their 
bands  and  faces.  It  by  no  means  indicated 
tbe  commission  of  a  crime.  Nor  was  the 
friendship  of  the  middle-aged  man  for  the 
lad  anything  to  cast  suspicion  upon  the  for- 
mer. In  these  days  of  the  "big  brother  move- 
ment"  thousands  of  men  throughout  the 
country  are  systematically  cultivating  the 
friendship  of  boys,  to  the  end  that  the  in- 
fluence of  mature  thought  and  association 
with  men  may  aid  In  the  development  of  the 
best  qualities  of  tbe  children.  Viewed  In  tbe 
light  most  damaging  to  the  defendant,  the  only 
thing  which  may  be  said  of  the  corrobo- 
rated circumstances  related  in  the  boy's  tea- 
timony  is  that  they  might  arouse  suspicion 
of  wrongdoing  on  tbe  part  of  Mr.  Bobbins. . 
But  men  are  not  and  should  not  be  convicted 
of  degrading  crimes  upon  mere  suspicion 
plus,  the  story  of  an  accomplice.  The  use- 
less palling  down  of  the  shade  over  tbe  frost- 
ed window  la  no  more  a  suspicions  clrcum- 
Btance  against  defendant  than  is  tbe  state- 
ment of  the  boy  against  the  verity  of  his 
story  when  be  says  that  Mr.  Bobbins  covered 
with  a  handkercbl^f.  tbe  lock  of  tbe  door 
which  Mrs.  Nute  says  bad  no  lieybole.  On 
cross-examination  the  boy  averred  tbat  there 
was  a  keyhole  in  tbe  door.  Mrs.  Nute  most 
emphatically  testified  tbat  there  was  none, 
and  added  tbat  if  there  had  been  she  would 
have  looked  through  it  "like  any  other  wo- 
man." We  do  not  mean  to  insinuate  that  either 
tbe  boy  or  tbe  woman  deliberately  told  an  un- 
truth about  tbe  keyhole.  We  simply  seek 
to  emphasize  tbe  danger  of  convicting  a  de- 
fendant on  "suspicious  circumstances." 

[6]  Tbe  proofs  of  mere  suspicious  circum- 
stances and  of  opportunity  to  commit  a 
crime  are  never  sufficient  to  justify  a  convic- 
tion upon  tbe  testimony  of  an  accomplice. 
People  V.  Thompson,  50  Cal.  480;  People  v. 
Smith,  98  Cal.  218,  33  Paa  58;  People  v. 
Koening,  99  Cal.  576,  34  Pac.  238;  State  v. 
WiUis,  9  Iowa,  582;  People  V.  Morton,  139 
Cal.  725,  73  Pac.  609i 
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It  follows  that  the  Judgment  and  order 
must  be  and  they  are  reversed. 

We  concur:  SLOSS,  J.;  HENSHAW,  J.; 
LOBIGA^,  J. 

LAWIiOB,  3.  I  dissent  Apart  from  the 
question  of  the  legal  characteristics  of  an  ac- 
complice, which  I  do  not  find  necessary  to  dis- 
cuss, I  am  satisfied  that  the  Judgment  of  the 
lower  court  sboidd  be  upheld  upon '  two 
grounds:  First,  tbat  under  the  evidence  the 
Jury  could  have  found  that  tbe  minor  was 
not  an  accomplice;  and,  second,  assuming 
that  he  was  an  accomplice,  bis  testimony 
was  sufficiently  corroborated. 

I  think  It  Is  clear  tliat  tbe  Jury  could  have 
found,  as  matter  of  fact,  that  the  minor  was 
not  a  willing  or  corrupt  participant  in  tbe 
crime,  in  that  be  did  not  form  the  criminal 
Intent  to  co-operate  with  appellant  in  its  com- 
mission. A  word  about  the  evidence  on  this 
point  There  is  no  suggestion  in  the  record 
that  tbe  minor  was  consulted  beforehand 
concerning  the  commission  of  the  act,  or 
tbat  he,  in  any  manner,  affirmatively  partici- 
pated therein.  The  Jury  may  have  concluded 
from  tbe  evidence  tbat  be  never  acquiesced 
in  the  act  It  does  not  appear  that  be  pro- 
tested against  tbe  criminal  conduct  of  appel- 
lant, but,  nevertheless,  if  be  did  not  form 
tbe  intention  to  Join  in  the  commission  of 
tbe  crime,  It  cannot  be  said  that  be  consent- 
ed. Levering  v.  Commonwealth,  132  Ky.  €68, 
117  S.  W.  263,  186  Am.  St  Bep.  192,  19  Ann. 
Cas.  140.  On  the  subject  of  consent  it  was 
stated  in  People  v.  Dong  Pok  Yip,  164  CaL 
143,  147,  127  Pac  1031,  1032: 

"There  is  a  decided  difference  in  law  between 
mere  Bubmission  and  actual  consent  Consent, 
in  law,  means  a  volnntary  ajTcement  by  a  per- 
son in  the  possession  and  exercise  of  sufficient 
mentality  to  make  an  intelligent  choice,  to  do 
sometliing  proposed  by  another.  'Consent'  dif- 
fers very  materially  from  'assent'  The  former 
implies  some  positive  action  and  always  involves 
submission.  The  latter  means  mere  passivity  or 
submission,  which  does  not  inclade  consent" 
(Citing  authorities.)  ' 

It  was  said  in  State  v.  Orrlck,  106  Ma  111, 
17  S.  W.  176,  329,  that: 

"Mere  consent  to  a  crime^  when  no  act  is 
given,  and  no  encouragement  rendered,  does  not 
amount  to  a  participation."  (Citing  Whar.  Cr. 
S  211d,  and  other  authoritle&) 

To  bold  that  tbe  minor  consented  to  tbe 
act,  expressly  or  impliedly.  Is  to  declare  that 
he  acted  "voluntarily."  Whar;  Crim.  Ev.  | 
440.  The  Jury  was  therefore  called  upon  to 
decide  whether  tbe  silence  of  the  minor  in- 
dicated that  be  performed  a  voluntary  or  In- 
voluntary part  in  tbe  transaction.  Whether 
the  minor  formed  tbe  intention  to  participate 
with  appellant  In  tbe  act  was  essentially  a 
question  for  tbe  Jury,  and  be  alone,  could 
give  direct  testimony  upon  tbe  point  The 
Jury,  however,  could  infer  the  state  of  his 
mind  from  the  proven  drcumstances  and  find 
the  fact  either  way.    The  alienee  or  lack  of 
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protest  on  the  part  oi  the  minor  would  not  i 
be  conclusive;  It  would  only  be  evidence 
which  it  would  be  proper  for  the  jury  to  con- 
sider In  connection  with  other  facts  tending; 
to  solve  the  question  whether  he  acted  "vol- 
untarily, and  with  common  intent"  united 
in  the  commission  of  the  crime.  Whar.  Crlm. 
iCy.  §  440. 

Under  all  the  drcumstances,  the  Jury  could 
well  have  found  that  the  boy  was  not  an 
accomplice  upon  any  of  the  theories  discuss- 
ed, and,  in  my  opinion,  the  judgment  should 
be  upheld  on  that  ground  alone.  The  ques- 
tion whether  he  participated  corruptly  in 
the  crime  should  be  determined  strictly  upon 
the  evidence  in  this  case  and  hence  my  views 
are  not  influenced  by  the  facts  In  the  case 
of  Dong  Pok  Tip,  supra.  The  minor  in  this 
case  was  only  16  years  of  age.  He  did  not 
attend  school  until  he  reached  the  age  of 
II,  notwithstanding  that  he  lived  with  his 
Vtarents  and  grandmother  In  apparently  com- 
fortable drcumstances.  The  minor  testified 
chat  he  did  not  know,  until  Mrs.  Nute,  the 
Housekeeper,  informed  him,  that  what  appel- 
lant did  was  wrong.  From  the  evidence  the 
Jury  may  have  concluded  that  the  minor  did 
not  possess  the  usual  intelligence  of  one  of 
his  years,  and  that  he  was  completely  under 
the  control  of  appellant,  who  was  old  enough 
to  be  his  grandfather.  In  the  eyes  of  the 
jury  he  probably  appeared  as  a  passive,  un- 
developed boy,  subject  to  the  will  of  the  ap- 
pellant and  they  judged  the  case  accordingly. 
'Airthermore  in  considering  whether  the  boy 
consented  it  must  be  kept  in  mind  that  be- 
fore the  crime  was  committed  appellant  pre- 
liminarily performed  another  act  upon  the 
minor,  which  v&e  probably  Intended  to  an- 
ticipate his  resistance  to  the  offense  charged 
and  at  the  same  time  stimulate  appellant's 
own  abnormal  desires. 

But  if  the  minor  was  an  accomplice  his 
testimony  was  nevertheless  sufficiently  cor- 
roborated. I  shall  first  consider  the  charac- 
ter of  the  corroborative  testimony  required. 
The  amendment  of  section  1111  of  the  Penal 
Code  (Stats.  1911,  p.  484)  repealed  the  clause 
therein — "which  in  itself,  and  without  the 
aid  of  the  testimony  of  the  accomplice."  The 
adjudications  touching  this  clause  are  to  the 
effect  that  the  corroborative  evidence  must 
be  independent  of  the  testimony  of  the  ac- 
complice. In  People  ▼.  Compton,  128  Cal. 
403,  411,  56  Pac.  44,  48,  the  rule  is  thus  ex- 


"It  could  *  •  •  connect  him  with  the 
crime  by  considering  it  with  the  testimony  of 
the  accomplice;  yet,  if  it  was  necessary  so  to 
consider,  it  would  not  be  legally  sufficient.  It  is 
legally  sufficient  only  if,  standing  alone,  it  tends 
80  to  connect  him."  People  v.  Morton,  139  Cal. 
719,  73  Pac.  600;  People  v.  Lynch,  122  Cal. 
501,  55  Paa  248;  People  v.  Creegan,  121  Cal. 
554.  53  Pac.  1082;  People  v.  Sternberg,  111  CaL 
3,  43  Pac  198. 

But  the  repealed  clause  was  not  a  part  of 
section  1111  when  the  case  was  tried,  and  it 
Is  therefore  sufficient,  on  this  appeal,  tt  any 


corroboration  is  shown — and  it  may  either 
be  entirely  independent  of  the  testimony  of 
the  accomplice  or  confirmatory  thereof,  pro- 
vided that  It  tends  to  connect  the  appellant 
with  the  crime. 

Now,  sA  to  the  degree  of  proof  required  of 
the  corroborative  evidence:  In  People  v. 
Barker,  114  Cal.  617,  46  Pac.  601,  it  was  said: 

"The  strength  or  credibiliJy  of  the  corroborat- 
ing evidence  is  for  the  ju^.  It  'need  not  be 
strong;  it  is  sufficient  if  it  tends  to  connect 
the  defendant  with  the  commission  of  the  of- 
fense, though  if  it  stood  alone  it  would  be  en- 
titled to  but  little  weight.'  People  v.  McLean, 
84  Cal.  480  [24  Pac.  32].  Nor  need  it  extend 
to  every  fact  aod  detail  covered  by  the  state- 
ments of  the  accomplice.  People  v.  Kuns,  73 
Cal.  313  (14  Pac.  836];  People  T.  Qoonan,  SO 
Cal.  449." 

But  although  more  Is  required  by  way  of 
corroboration  than  to  raise  a  mere  suspicion, 
yet  the  corroborating  evidence  is  sufficient  if 
it  tends  to  connect  the  defendant  with  the 
commission  of  the  offense,  althou^  it  is 
slight  and  entitled,  when  standing  by  itself, 
to  but  little  consideration.  People  v.  Clougb, 
73  Cal.  348,  351,  15  Pac.  5;  People  v.  Mel- 
vane,  39  CaL  614;  Kent  t.  State,  64  Ark. 
247,  253,'  41  S.  W.  849 ;  State  V.  Hicks.  6  S. 
D.  325,  60  N.  W.  66.  It  is  not  necessary  to 
corroborate  the  testimony  of  the  accomplice 
by  direct  evidence.  It  is  sufficient  if  the  con- 
nection of  the  accuser  with  the  alleged  crime 
may  be  inferred  from  the  corroborative  evi- 
dence in  the  case. 
These  instructions  were  given  to  the  Jury: 
"No  one  can  be  convicted  upon  the  nncorrob- 
onitive  testimcmy  of  an  accomplice.  *  *  *  If 
the  proof  in  this  case  does  not  satisfy  your 
minds  to  a  moral  certainty  and  beyond  all  rea- 
sonable doubt  of  the  guilt  of  this  defendant,  it 
is  your  duty  to  find  a  verdict  of  not  guilty.  It 
ia  also  the  law,  and  I  give  it  to  you  in  this  case 
in  behalf  of  the  defendant,  that  no  one  can  be 
convicted  upon  the  uncorroborated  testimony  of 
an  accomplice.  No  matter  how  strong  a  sus- 
picion of  the  guilt  of  the  defendant  may  be  es- 
tablished in  the  minds  of  the  jury  by  the  tes- 
timony of  an  accomplice,  no  conviction  can  be 
had  upon  such  testimony,  unless  corroborated 
in  some  material  point". 

The  testimony  of  the  accomplice  is  suffi- 
cient to  prove  the  actual  commission  of  the 
offense.  People  v.  Leavens,  12  Cal.  App.  178, 
106  Pac.  1103 ;  People  v.  Thompson,  16  Cal. 
App.  748,  117  Pac.  1033;  People  v.  Bamno- 
Vich,  16  Cal.  App.  427,  117  Pac.  572.  Can  it 
be  maintained  that,  as  matter  of  law,  there 
was  not  sufficient  corroborating  evidence 
within  the  meaning  of  the  rule  to  connect  ap- 
pellant with  the  commission  of  the  crime? 
The  testimony  of  the  minor  and  Mrs.  Nute  is 
fairly  stated  in  the  majority  opinion,  and  it 
will  not  be  necessary  to  refer  to  it  at  length. 

Mrs.  Nute  saw  appellant  and  the  boy  enter 
the  bathroom  together  and  close  the  door, 
and  then  heard  the  click  of  the  bolt  in  the 
door.  She  saw  the  appellant  glance  over 
toward  where  she  was  concealed  behind  a 
lace  curtain  in  .her  own  room  and  lower  the 
window  of  the  bathroom,  and  observed  b.r 
the  shadow  on  the  frosted  glaas  that  tbe 
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sbade  was  drawn,  but,  of  course,  she  could 
not  determine  by  whom.  The  boy  testified 
that  appellant  drew  the  shade,  and,  from 
Mrs.  Nute's  statements,  it  Is  a  fair  Inference, 
in  support  of  his  testimony,  that  appellant, 
who  lowered  the  window,  also  drew  the 
shade.  While  the  fact  that  Mrs.  Nute  enter- 
tained suspicions  of  appellant's  purpose  Is  not 
In  any  sense  proper  evidence  on  the  ques- 
tion, yet  her  vigilance  throughout  may  be 
considered  in  testing  the  accuracy  of  her  ob- 
servations. From  her  position  in  her  own 
room  she  heard  the  water  running  quite  a 
while  before  she  started  for  the  bathroom 
door  to  listen.  She  heard  the  voice  of  appel- 
lant in  a  low  key.  It  doubtless  seemed  sig- 
nificant to  the  Jury  that  the  pair  were  In  the 
bathroom  together  such  a  length  of  time  be- 
fore she  made  the  noise  at  the  door;  that 
they  stllL  remained  for  five  minutes;  and 
that  appellant  should  leave  the  house  as  soon 
as  he  came  out  of  the  bathroom. 

The  inquiry  naturally  arises  from  these 
facts.  Why  did  appellant  and  the  boy  go  to 
the  bathroom  together;  why  bolt  the  door, 
glance  over  toward  where  Mrs.  Nute  was 
concealed  behind  the  lace  curtains,  lower  the 
window,  and  draw  the  shade?  It  is  Incom- 
prehensible that  all  these  precautions  would 
have  been  taken  if  the  sole  object  was  "to 
wash  their  hands."  The  record  is  silent  on 
the  point  whether  the  bathroom  afforded  the 
usual  accessories,  and  this  is  Important  in 
▼lew  of  the  elaborate  precautions  to  avoid 
observation.  Moreover,  If  the  quoted  ex- 
pression was  intended  to  include  another  use 
of  the  bathroom,  the  indelicacy  of  such  a  sug- 
gestion would  not  help  the  ilosition  of  appel- 
lant 

If  the  Jury  believed  the  testimony  of  Mrs. 
Nute,  it  could  have  found  that  the  minor  was 
corroborated  on  "a  material  point,"  which 
the  trial  court  Instructed  the  Jury  was  re- 
quired. But  there  was  further  evidence 
whlqh  may  have  Influenced  the  Jury  and  led 
them  to  reject  the  testimony  of  appellant. 
Does  It  not  seem  strange  that  after  making 
an  appointment  with  the  boy  at  noon  for  .') 
o'clock  the  domino  and  tennis  games  should 
be  of  such  short  duration?  It  was  proper 
for  the  Jury  to  consider  the  conduct  of  ap- 
pellant when  be  was  arrested  and  questioned 
in  the  presence  of  the  boy,  and  thereupon 
made  the  incomplete  answer:  "I  don't  see 
why  that  boy  should  say  that,  I  did  not  do." 
Nor  when  he  said  to  the  officer,  on  the  way 
to  the  prison:  "I  do  not  know  how  you  feel 
about  it  *■  •  *  You  are  entitled  to  your 
opinion  and  I  am  entitled  to  mine.  It  is  his 
word  against  my  word."  His  replies  were 
not  Indicative  of  one  falsely  accused,  and 
hardly  represented  the  attitude  of  an  inno- 
cent man  charged  with  an  unspeakable  crime. 

His  general  reputation  for  the  traits  in- 
volved was  put  in  issue.  Code  Civ.  Proc.  { 
2053;    Fen.  Code,  f  1102.    Two  of  the  five 


witnesses  called  on  his  behalf  were  asked, 
on  cross-examination,  if  they  bad  ever  heard 
that  he  was  accused  of  similar  acts  upon  two 
other  boys  of  the  age  of  16  years,  which 
questions  were  answered  In  the  negative.  lu 
rebuttal,  the  prosecution  called  the  two  boys, 
both  of  whom  gave  testimony  that  his  gen- 
eral reputation  for  the  traits  Involved  was 
very  bad.  The  ofilcer  In  the  case  gave  sim- 
ilar testimony. 

From  a  study  of  the  entire  evidentiary 
record  it  is  dear  that  the  conduct  of  appel- 
lant throughout  was  of  an  equivocal  import, 
which  the  Jury  could  have  resolved  either  in 
favor  of  his  guilt  or  his  innocence.  It  has 
found  against  his  innocence,  and,  if  the  evi- 
dence under  any  theory  of  fact  is  susceptible 
of  such  a  finding,  it  should  not  be  disturbed 
on  appeaL 

SPBEKEIiSEN  v.  STATE.     (No.  792.) 
(Supreme  Court  of  Wyoming.     Jan.  2S,  1916.) 

Error  to  District  Court,  Laramie  County; 
William  C.  Mentzer,  Judge. 

On  petition  for  rehearing.  Rehearing  de- 
nied. 

For  former  opinion,  see  152  Paa  79L 

H.  Donzelman,  of  Cheyenne,  for  plaintlfT  in 
error.  D.  A.  Preston,  Atty.  Gen.,  and  Samuel 
M.  Thompson,  of -Cheyenne,  Co.  and  Pros. 
Atty.  for  Laramie  County,  for  the  State. 

BEABD,  J.  Counsel  for  plaintiff  in  error 
has  filed  a  petition  for  rehearing  in  this  case. 
The  case  was  fully  and  ably  presented  on  the 
hearing,  both  in  briefs  and  oral  argument, 
and  received  full  and  careful  consideration 
by  the  several  members  of  the  court,  and  es- 
pecially 80  as  we  were  unable  to  "agree.  A 
consideration  of  the  petition  for  a  rehearing 
and  the  brief  In  support  thereof  has  not  cre- 
ated in  the  minds  of  the  majority  of  the  court 
any  doubt  as  to  the  correctness  of  the  cou- 
elusion  announced  in  their  opinion.  A  ri*- 
hearing,  therefore,  is  denied. 

Rehearing  denied. 

SCOTT,  J.,  concurs. 

POTTEIB,  C.  J.  My  views  of  the  case  have 
not  changed,  but,  being  satisfied  that  a  re- 
hearing wUl  not  result  In  disposing  of  tliM 
case  differently  from  that  previously  an- 
nounced, and  therefore  will  not  subserve  any 
useful  purpose,  I  concur  in  the  denial  of  the 
petition  for  rehearing. 

,1  (2S  Wyo.  62? 

HARDIN,  County  Treasurer,  et  aL  ▼.  ROCK 

SPRINGS  LODGE  NO.  12,  A.  F.  &  A.  M. 

(No.  79a) 

(Supreme  Court  of  Wyoming.     Jan.  25,  1916.) 

Taxation  €=9241  —  Exsicftions  —  "Pbivat* 
Peofit." 

Under  Comp.   St.  1910,  t  2322,  providing 
that  lands  with  buHdingB  thereon  used  for  lodge 
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rooms  for  the  meetm{;s  of  all  secret,  beneyolent, 
and  charitable  societies  or  associations  shall  be 
exempt  from  taxation  so  long  as  said  lands  and 
buildings  are  not  used  for  private  profit,  which 
means  a  use  interfering  with  the  ordinary  use  of 
the  property  by  the  society,  where  a  lodge  owned 
a  building  constructed  solely  for  lodge  purposes, 
■which  it,  on  occasion,  rented  only  for  an  evening 
at  a  time  for  social  gatherings  but  which  rental 
did  not  interfere  with  Ita  use  of  the  premises, 
the  property  was  exempt 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  {{  3§&-393 ;  Dec.  Dig.  «s»241.] 

Error  to  District  Court,  Sweetwater  Coun- 
ty ;  David  H.  Craig,  Judge. 

Action  liy  Bock  Springs  Lodge  Na  12, 
Ancient  Free  &  Accepted  Masons,  a  corpora- 
tion, to  enjoin  G.  H.  Hardin,  as  County 
Treasurer,  and  others,  from  the  collection 
of  the  taxes.  From  an  order  granting  the 
injunction,  the  defendants  bring  error.  Af- 
firmed. ■ 

W.  A.  Mnlr,  of  Rock  Springs,  for  plain- 
tiffs in  error.  Walter  B.  Dunton,  of  Rock 
Springs,  for  defendant  in  error. 

BEARD,  J.  This  case  was  submitted  to 
and  decided  by  the  district  court  upon  an 
agreed  statement  of  facts,  from  which  it 
appears:  That  the  defendant  in  error  was 
and  is  a  Masonic  lodge  incorporated  as  pro- 
vided in  chapter  2T8,  Comp.  Stat.  1910.  That 
it  owned  a  ipt  In  the  town  of  Rock  Springs 
in  Sweetwater  county,  upon  which  was  situ- 
ated a  three-story  building  known  as  the 
Masonic  Temple.  That  the  value  of  said 
property  was  in  the  neighborhood  of  $20,000. 
That  the  main  portion  of  the  second  and 
third  floors  of  the  building  consists  of,  and  Is 
and  was  during  the  year  1913,  used  by  said 
society  as  'lodge  rooms  for  Its  meetings,  a 
portion  of  the  second  floor  being  used  as  a 
billiard  and  pool  and  reading  room  for  Its 
members,  and  upon  the  first  floor  are  ante- 
rooms, cloakrooms,  and  toilet  rooms,  used  by 
those  attending  lodge  meetings  or  dances 
In  the  building,  and  that  the  remaining  por- 
tion of  the  first  floor  consists  of  a  ballroom, 
and  that  the  remaining  portion  of  the  third 
floor  is  used  as  a  dining  or  banquet  hall  and 
kitchen.  That  the  ballroom  was  on  divers 
occasions,  when  not  requlced  for  Its  own 
uses  and  purposes,  rented  by  the  night  to 
dancing  clubs  and  social  organizations  for  a 
charge  of  $20  per  night,  and  when  not  re- 
quired for  Its  purposes  did  so  rent  it  to  any 
reputable  club  or  organization  for  social 
dances,  provided  such  persons  desired  its  use 
for  purely  social  purposes,  and  not  for  gain 
or  profit  to  the  club  or  organization  so  rent- 
ing it.  And  under  like  circumstances  It  rent- 
ed its  dining  room  and  kitchen  by  the  night 
for  a  charge  of  $5  to  churches,  charitable, 
fraternal,  and  social  organizations  for  the 
purpose  of  serving  suppers  and  banquets. 
That  the  money  derived  from  such  rentals  was 
turned  Into  its  treasury  and  used  toward  de- 
fraying the  expense  of  the  maintenance  of 
the  building.    The  property  was  assessed  for 


the  year  1913  at  an  assessed  valuatltm  of 
$8,000,  and  taxes  levied  against  it  on  that 
valuation.  It  was  to  enjoin  the  collection  of 
that  tax  upon  the  ground  that  the  property 
was  exempt  from  taxation  that  this  salt  was 
instituted.  The  injunction  was  granted,  and 
defendants  below  appeaL 

It  is  the  contention  of  plalntiffis  in  error 
that  the  portion  of  the  building  which,  when 
not  used  by  the  lodge,  was  rented  to  others 
for  which  use  the  lodge  charged  such  parties. 
It  was  not  exempt  from  taxation.  The  ques- 
tion must  be  determined  by  the  construction 
to  be  given  to  the  statute,  which  is  as  fol- 
lows: 

"Iiands  with  the  buildings  thereon,  used  for 
schools,  orphan  asylums  or  hospitals,  and  for 
lodge  rooms  for  the  meetings  of  all  secret  benev- 
olent and  cbaritable  societies  or  assodadona 
shall  be  exempt  from  taxation  so  long  as  said 
lands  and  buildings  are  not  used  for  private 
profit."    Section  2322,  Comp.  Stat.  1910. 

The  statute  is  not  as  definite  and  explicit 
In  its  language  as  it  might  be ;  but  we  are  of 
the  opinion  that  a  fair  construction  of  it, 
and  what  was  Intended  by  the  Legislature, 
is  that  property  owned  and  used  by  such 
societies  for  the  purposes  of  their  organiza- 
tion and  adapted  for  those  purposes  is  ex- 
empt from  taxation  so  long  as  so  used ;  but 
property  owned  by  them  and  not  so  used, 
but  devoted  and  used  for  other  purposes  toe 
revenue  is  not  exempt  It  is  not  claimed  In 
this  case  that  the  lot  with  the  building  there- 
on would  not  be  exempt  from  taxation  bat 
for  the  fact  that  when  it  was  not  required 
for  use  by  the  lodge  for  its  purposes  a  part 
of  It  was  let  by. the  night  for  hire  to  others. 
Under  similar  circumstances  it  has  been  held 
that  buch  use^  when  It  did  not  Interfere  with 
the  use  by  the  owner  when  required  by  it, 
did  not  subject  the  property  or  any  part 
thereof  to  taxation.  St  Paul's  Church  T. 
Concord,  76  N.  H.  420,  76  AO.  631,  27  U  R. 
A.  (N.  S.)  910,  Ann.  Gas.  1912A,  350;  First 
Unitarian  Society  v.  Hartford,  66  Conn^  368, 
34  Atl.  89.  The  cases  in  which  it  has  been 
held  that  the  use  of  the  property  was  snch  as 
to  subject  it  to  taxation  are  those  where 
the  property  or  some  part  of  it  was  rented  or 
leased  for  business  purposes,  such  as  stores, 
offices,  etc.,  and  was  so  occupied.  It  was 
such  use  or  occupation  as  would  interfere 
with  the  use,  by  the  society  or  organization, 
of  the  building  for  the  purposes  for  which 
the  society  was  organized,  and  not  merely 
Its  occasional  use  for  other  purposes  when 
not  so  required  by  it  It  will  be  observed 
that  in  many  of  the  states  the  exemption  Is 
limited  to  property  exclusively  used  by  the 
society  or  organization,  while  our  statute  does 
not  use  the  word  "exclusively,"  which  would 
seem  to  Indicate  that  It  was  not  Intended  to 
subject  such  property  to  taxation  or  to  take 
It  out  of  the  exemption  by  the  occasional 
or  temporary  use  of  it  by  others,  as  shown  by 
the  statement  of  facts  in  this  case.  And  we 
think  the  use  for  private  profit  which  would 


Digitized  by 


Lnoogle 


WyoJ 


KEYNOLDS  v.  MORTON 


325 


take  it  out  of  the  exemption  la  something 
more  than  such  occasional  or  temporary  use, 
and  is  such  use  as  would  Interfere  with  the 
ordinary,  proper,  and  legitimate  use  of  it 
when  required  or  desired  by  the  society  for 
Its  purposes.  If  the  entire  right  to  use.  any 
part  or  all  of  the  building  had  been  surren- 
dered, as  by  leasing  for  business  or  other 
purposes,  so  that  the  society  could  not  use 
it  if  it  desired  to  do  so,  would  present  a 
different  question  from  that  in  ttiis  case. 
According  to  the  facts  in  this  case  the  build- 
ing was  constructed  or  its  apartments  ar- 
ranged for  the  convenient  and  pr<^er  use  of 
the  society,  and  every  part  of  it  was  so 
occupied  and  used  by  it  at  all  times  when 
required  for  Its  purposes.  Our  conclusion  Is, 
that  a  fair  and  proper  construction  of  the 
statute  under  consideration  does  not  subject 
the  building  or  the  parts  thereof  so  occasion- 
ally and  temi>orarily  used  by  others  for  hire 
to  taxation.  If  we  are  mistaken  in  so  con- 
struing it,  it  will  be  an  easy  matter  for  the 
Xiegislature  to  make  Its  meaning  clear.  The 
Judgment  of  the  district  court  is  affirmed. 
Affirmed. 

POTTEK,  C.  J.,  and  SCOTT,  J„  concur. 


(23  Wyo.  E28) 

HEYNOLDS  v.  MORTON.     (No.  783.) 
(Supreme  Ck>nrt  <^  Wyoming.    Jan.  25,  1916.) 

1.  Plbadino    «=334— Demubkbe    —    Iktbhd- 

MENTS, 

Where  the  sufficiency  of  the  complaint  is 
not  attacked  by  demurrer,  and  ia  first  presented 
by  objection  to  the  introductiOD  of  evidence,  ev- 
ery intendment  must  be  drawn  in  favor  of  the 
complaint. 

[Ed.  Note.— For  other  caaes,  see  Pleading, 
Cent  Dig.  S§  5%,  66-74;   Dec.  Dig.  «=»34.] 

2.  Chattzi.  Mobtoaqss  ^=>229 — Injubies  to 
Revebsionart  Intebest— Right  or  Actiok. 

Where  mortgaged  chattels  are  taken  and 
removed,  the  mortgagee,  thongb  not  entitled  to 
possesaion  at  that  time,  the  debt  not  being  due, 
may  at  once  maintain  an  action  for  damages  to 
bis  reversionary  interest. 

[Ed.  Note.— ('or  other  cases,  see  Chattel  Mort- 
gages, Cent  Dig.  U  479-483;  Dec  Dig.  «=> 
229.] 

8.  Chattbi,  Mobtoaoks  €=3229  — AonoRs- 
CoMPLAiHT— SornciENCY. 

in  an  action  to  recover  the  value  of  cattle 
Bubject  to  plaintiff's  chattel  mortgage,  and  which 
defendant  had  purchased  from  the  mortgagor, 
a  copy  of  the  mortgage,  containing  a  provision 
that  in  the  event  of  sale  or  removal,  or  attempt 
to  sell  and  remove,  any  of  the  property,  the 
mortgagee  might  take  immediate  possession, 
was  attached  to  the  complaint.  Held  that, 
where  not  questioned  by  demurrer,  the  com- 
plaint, thongb  it  did  not  specifically  aver  that 
the  mortgagee  was  entitled  to  possession,  was 
sufficient  for  that  purpose. 
[Ed.  Note.— For  other  cases,  see  Chattel  Mort- 

fai^es.  Cent  Dig.  SS  479-483;    Dec.  Dig.  €s» 
29.] 

4.  Chattei.  Mobtoaoes   €=»229  —  Stipola- 

TIONS — BiTECT. 

Where  a  chattel  mortgage  provided  that 
the  mortngee  should  become  entitled  to  posses- 
sion in-ue  event  of  a  sale  or  removal,  or  at- 
tempt to  sell  or  remove  any  of  the  property,  the 


mortgagee's  right  to  possession  Is  immediate  uj>- 
on  sale  or  removal,  in  which  case  he  can  at  once 
maintain  an  action  against  the  purdiaser. 

[Ed.  Note.— For  other  cases,  see  Chattel  Mort- 
^es.  Cent  Dig.  H  479-483;    Dec.  Dig.  «=» 

5.  CnATTEi,  Mobtoaoes  «s>177  —  Biohts  ov 
MoBTOAOEB— Actions. 

A  chattel  mortgagee  entitled  to  possession 
may  maintain  an  action  against  one  who  de- 
prives him  of  the  property  by  which  the  debt  is 
secured. 

[Ed.  Note.— For  other  cases,  see  Chattel  Mort- 
gages, Cent  Dig.  ($  336,  340-357,  477;  Dec. 
Dig.  <8=s»177.] 

6.  Cbattel  Mobtoaoes  «=3l57— Rzuotai.  or 

PBOPBBTY — BlTBDEN   OF  PbOOF. 

In  an  action  by  a  chattel  mortgagee  against 
defendant,  whom  he  claimed  had  taken  posses- 
sion of  mortgaged  cattle,  defendant  has  the  bur- 
den of  proving  that  the  lien  he  asserted  is  supe- 
rior. 

[Ed.  Note.— For  other  cases,  sSe  Chattel  Mort- 
gages, Dec.  Dig.  4=3l67.] 

7.  Tbial  *=>48  —  Receptiow  o»  Bvidkitob — 
OrrEBS  OF  Pboof. 

Although  the  coart  may  do  so,  it  Is  not 
bound,  where  an  offer  contains  admissible  and 
inadmissible  evidence  to  separste  the  evidence 
and  receive  that  which  is  admissible. 

fEd.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  i  120;   Dec  Dig.  ($=348.] 

8.  Evidence  iS=»441— Pabol  Evidence  Ritls. 

Oral  testimony  of  a  previous  understanding 
between  the  parties  is  incompetent  to  vary  the 
terms  of  a  chottel  mortgage. 

[Eld.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  H  1719, 1723-1763, 1765-1845.  2030- 
2047;   ok  Dig.  «=»441.] 

Error  to  District  Court,  Mobrara  County; 
William  C  Mentzer.  Judge. 

Action  by  John  Morton  against  William 
Reynolds.  There  was  a  judgment  for  plain- 
tiff, and  defendant  brings  error.    Affirmed. 

See,  also,  22  Wyo.  478,  144  Pat  18. 

Allen  G.  Fisher  and  William  P.  Rooney, 
both  of  Chadron,  Neb.,-  for  plainttft  In  er- 
ror. Norton  &  Hagens,  of  Casper,  for  defend- 
ant in  error. 

BEARD,  J.  In  this  case  the  defendant  In 
error,  John  Morton,  commenced  the  action  to 
recover  from  the  plaintiff  in  error,  William 
Reynolds,  the  value  of  certain  cattle  upon 
which  Morton  held  a  chattel  mortgage,  and 
which  cattle  Reynolds  had  purchased  from 
the  mortgagor.  The  trial  to  a  Jury  resulted 
In  a  verdict  in  favor  of  plaintiff  below  and 
against  the  defendant  below  for  $4,451.84. 
Judgment  was  entered  upon  the  verdict,  and 
defendant  brings  the  case  here  on  error. 

The  plalntliTs  cause  of  action  is  based  up- 
on a  chattel  mortgage  executed  by  one  Rlm- 
Ington  and  wife  to  plaintiff  August  26,  1909, 
to  secure  a  note  of  that  date  of  said  Rlmlng- 
tons  to  plaintiff  for  $12,726.52,  and  due 
August  26.  1912,  with  interest ;  the  property 
described  in  the  mortgage  being: 

".■\11  our  herd  of  cattle,  numbering  five  hun- 
dred and  fifty  (550)  head,  consisting  of  cows, 
calves,  steers,  heifers,  and  bulls,  branded  among 
other  brands  AC  on  any  part  of  animal.  All 
our  herd  of  horses,  mares,  and  colts,  numbering 
ten  (10)  head,  branded  among  other  brands  the 
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following,  AC  on  left  hip,  together  with  the  in- 
crease thereof." 

The  mortgage  was  duly  filed  and  indexed 
August  30,  IQfXi.  Plaintiff,  in  the  first  count 
of  his  petition,  after  pleading  the  mortgage 
above  referred  to,  and  that  there  was  still 
due  thereon  more  than  the  amount  claimed 
from  the  defendant,  alleged,  in  substance, 
that  in  November,  1909,  the  mortgagors,  at 
the  request  and  instigation  of  defendant,  in 
utter  hostility  to  plaintiff's  rights  and  mort- 
gage, and  in  violation  of  and  in  ntter  disre- 
gard of  plalntlfTs  rights  in  the  premises, 
transferred,  turned  over,  and  delivered  ab- 
solutely 47  bead  ot  calves  Included  in  said 
mortgage  to  defendant,  who  wrongfully  took 
said  calves  and  converted  the  same  to  his 
own  use;  that  defendant  had  full  knowledge 
of  plaintiff's  claim,  and  that  he  instigated 
said  transfer  and  converted  said  calves  to  his 
own  use  fraudulently  for  the  purpose  of  hin- 
dering, delaying,  and  defrauding  the  cred- 
itors Of  the  mortgagors,  and  especially  plain- 
tiff, of  their  Just  debts;  that  plaintiff  demandT 
ed  the  possession  of  said  cattle  from  defend- 
ant, which  was  refused ;  that  said  calves  bad 
become  scattered  and  unavailable  and  were 
lost  as  security  in  plalntlfTs  mortgage,  to 
plalntlfTs  damage  in  the  sum  of  $1,1T5,  with 
Interest  The  second  count  of  the  petition  la 
substantially  In  the  same  language,  except  it 
alleges  the  taking  and  converting  of  42  cows, 
47  heifers,  14  yearling  steers,  and  38  calves, 
to  plaintiff's  damage  in  the  sum  of  $6,289.68. 
The  answer  denies  the  allegations  of  the  pe- 
tition, and  avers  that  Rlmlngtons  were  in- 
debted to  defendant  for  the  purchase  price  of 
registered  Hereford  cattle  sold  by  defendant 
to  one  Fowler,  the  purchase  price  being  se- 
cured by  chattel  mortgage  thereon  and  the 
increase  thereof;  that  Rimingtona  had  as- 
sumed the  payment  of  said  indebtedness  and 
had  paid  a  portion  of  the  same  in  1908,  1909, 
and  1910,  by  delivering  to  defendant  pure 
blood  Hereford  calves,  the  offspring  and  In- 
crease of  the  cows  mortgaged  by  Fowler,  and 
that  Rlmington  had  given  to  defendant  a 
mortgage  on  a  part  of  said  cattle  In  renewal 
of  the  Fowler  mortgage;  ttiat  during  the 
years  mentioned  In  the  petition  Rimington 
was  openly  and  publicly,  with  the  knowledge 
and  consent  of  plaintiff,  selling  and  dealing 
with  as  his  own  all  the  grade  cattle  owned 
by  Rlmlngtons;  and  that  defendant,  with 
plaintiff's  knowledge  and  consent,  so  dealt 
with  Rlmington  in  relation  to  grade  cattle, 
and.  If  he  did  buy  any  grade  cattle  which 
were  subject  to  any  mortgage,  he  paid  full 
value  therefor  to  Rlmington  as  agent  for 
plaintiff,  who  received  the  same.  The  reply 
denies  tiie  new  matter  set  up  In  the  answer. 

[1]  It  Is  contended  by  counsel  for  plaintiff 
in  error  that  the  petition  does  not  state  a 
cause  of  action.  It  was  not  demurred  to, 
and  the  question  was  first  presented  after 
plaintiff  had  introduced  a  part  of  his  evi- 
dence. 

"The  method  of  testing  the  snfficiency  of  the 
petition   that  was  practiced   in  this  case,   by 


making  an  oral  objection  to  the  introduction  of 
any  evidence  after  a  lengthy  answer  had  been 
filed  and  the  complaint  had  been  treated  as  luf- 
ficientt  ia  one  that  does  not  commend  itself  to 
the  favorable  consideration  of  the  court  •  •  • 
When  such  a  mode  of  challenging  the  anfficien- 
cy  of  a  complaint  is  adopted,  the  pleading  in 
question^  should  be  construed  liberally.  Mere- 
ly technical  defects  of  averment  should  be  over- 
looked, and  objections  thereto  should  be  over- 
ruled, unless  they  are  of  a  substantial  or  fnn- 
damental  character ;  that  is  to  say,  unless  there 
is  a  total  failure  to  allege  some  matter  which 
is  essential  to  the  relief  sought"  George  Adams 
&  Frederick  Co.  v.  South  Omaha  Nat  Bank, 
123  Fed.  641,  80  C.  O.  A.  579. 

[2,  3]  The  statement  quoted  Is  particularly 
applicable  to  the  case  at  bar;  as  tbe  objec- 
tion was  not  made  until  a  part  ot  the  evi- 
dence bad  been  introduced,  and  was  upon  tbe 
ground  that  the  petition  did  not  allege: 

"That  plaintiff  was  ever  in  possession  of  any 
of  the  chattels  sued  for ;  that  it  is  not  alleged 
that  he  had  the  right  to  the  possession'  thereof 
at  any  time  prior  to  the  time  of  tbe  filing  of 
this  petition.' 

Such  averments  were  unnecessary  In  this 
case  for  the  reason  that  a  mortgagee  could 
maintain  an  action  for  damages  to  his  rever- 
sionary interest,  although  tbe  debt  secured  by 
the  mortgage  was  not  due,  and  be  had  not  the 
right  to  Immediate  possession  at  the  time 
the  cattle  were  taken  by  defendant  Jones 
on  Chat  Mort  (5th  Ed.)  i  449.  Moreover,  a 
copy  of  the  mortgage  was  attached  to  the 
petition,  and  which  contained  a  provision 
that  in  tbe  event  of  any  sale  or  removal  or 
attempt  to  sell  or  remove  any  o£  said  prop- 
erty by  the  mortgagor  without  the  written 
consent  of  tbe  mortgagee,  then  the  mortgagee 
might  take  immediate  possession  of  the  prop- 
erty. Thus  the  facts  appeared  which  en- 
titled plaintiff  to  possession,  although  It  was 
not  specifically  averred  that  he  was  so  en- 
titled. Tbe  case  Is  quite  similar  in  many  re- 
spects to  Cone  V.  Ivlnson,  4  Wya  208,  33 
Pac.  31,  35  Pac.  933,  wherein  the  distinction 
between  stating  a  cause  of  action  in  a  defec- 
tive manner  and  stating  a  defective  caose  of 
action  is  clearly  pointed  out  See,  also,  as 
bearing  on  the  question,  Malcom  v.  O'Reilly 
et  al.,  89  N.  Y.  156,  and  Rodgers  v.  Graham, 
36  Neb.  730,  55  N.  W.  243.  It  also  appears 
that  before  the  objection  was  made  to  the 
sufficiency  of  the  petition  the  mortgage  had 
been  admitted  in  evidence  without  objection 
on  that  ground.  We  are  of  the  opinion  that 
the  objection,  coming  at  the  time  and  in  the 
manner  it  did,  was  properly  overruled,  and 
that  the  petition  liberally  construed,  as  It 
should  be  In  such  circumstances,  stated  a 
cause  ot  action. 

[4,  t]  It  is  contended  that  as  tbe  debt  was 
not  due  when  defendant  converted  the  cattie, 
the  evidence  fails  to  show  that  defendant  was 
entiUed  to  possession,  and  that  to  be  enUtied 
to  recover,  plaintiff  must  prove  ^ther  posses- 
sion or  the  right  to  possession.  We  think 
plaintiff  did  prove  Ills  right  to  possession. 
In  a  case  involving  that  question  the  rule,  we 
think.  Is  correctly  stated  In  the  caae  ot  £1- 
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lestad  ▼.  Elevator  Co..  6  N.  D.  88,  69  N.  W. 
44,  as  follows: 

"A  stipulation  is  contained  in  the  mortgage 
whereby  the  mortgagee  is  empowered  to  take 
possession  of  the  grain  at  once,  in  the  event  of  a 
sale  or  other  disposition  of  the  grain  being  made. 
The  condition  npon  which  this  right  came  into 
existence  happened,  and  eo  instant!  the  mort- 
gagee's right  to  take  possession  became  opera- 
tive. The  defendant  bought  the  grain  with 
constructive  notice  of  the  mortgage,  and  be- 
comes chargeable  with  notice  of  the  stipulation 
to  which  we  have  referred.  True,  defendant  ac- 
quired title  as  against  the  mortgagor  (see  San- 
ford  V.  Elevator  Co.,  2  N.  D.  6,  48  N.  W.  434), 
but  took  such  title  with  the  burden  of  the  mort- 
gage. The  mortgagee  lost  no  rights  under  his 
mortgage  by  reason  of  the  sale.  The  sale  enti- 
tled the  mortgagee  to  demand  and  sue  for  the 
possession,  if  the  property  could  be  had,  and 
where,  as  in  this  case,  the  property  had  been 
converted,  the  holder  could  sue  for  its  value. 
The  sale  gave  plaintiff  the  right  to  the  imme- 
diate possession  of  the  property  for  purposes  of 
foreclosure.  Having  this,  and  failing  to  secure 
the  actual  possession,  plamtiS  is  entitled  to  sue 
for  its  value." 

That  a  mortgagee  entitled  to  possession 
may  maintain  an  action  against  one  who  de- 
prives him  of  the  property  which  Is  bis  se- 
curity was  held  by  this  court  In  C!one  v.  Ivln- 
son,  supra.  See,  also,  Wright  v.  Starks,  77 
Mich.  221,  43  N.  W.  868 ;  Grove  v.  Wise,  39 
Mich.  161;  Rodgers  ▼.  Graham,  36  Neb.  730, 
55  N.  W.  243;  Bailey  v.  Godfrey  et  al.,  &4 
111.  607,  5  Am.  Rep.  157;  Jorgensen  v.  Tait, 
26  Minn.  327,  4  N.  W.  44;  Welch  v.  Whitte- 
more,  25  Me.  86;  Manning  v.  Monaghan,  23 
N.  Y.  639;  Forbes  v.  Parker,  33  Mass.  462. 

[6]  The  answer  does  not  state  the  dates  of 
the  mortgages  defendant  claimed  to  hold, 
when  due,  or  when,  tf  ever,  filed.  But  It  ap- 
pears that  the  Fowler  mortgage  was  dated 
July  13,  1907,  and  was  filed  the  same  day, 
the  last  note  secured  thereby  falling  due 
Jnly  13,  1910,  and  covered  24  head  of  regis- 
tered Hereford  cows,  unbranded,  except  on 
the  horn,  and  were  described  in  the  mortgage 
by  registry  nnmber  and  number  on  the  horn ; 
also  one  registered  Hereford  bull,  unbranded, 
named  Ben  Armour;  together  with  the  in- 
crease of  said  cows.  That  mortgage  was  not 
renewed  by  affidavit  Fowler  sold  these 
mortgaged  cattle  to  Rimington,  probably  In 
1907;  Rimington  assuming  the  payment  of 
the  mortgage  indebtedness,  and  in  1909 
branded  them  "AC."  And  it  appears  that  at 
the  date  of  the  mortgage  to  Morton  all  of 
the  Rimington  cattle  bore  that  brand.  De- 
fendant offered  to  prove  that  after  the  Fow- 
ler mortgage  became  due  it  bad  been  renewed 
or  continued  In  force  by  the  Rlmlngtons  giv- 
ing a  new  mortgage  upon  the  same,  or  a  part 
of  the  same  cattle  described  in  the  Fowler 
mortgage ;  and  his  contention  is  that  by  the 
giving  of  such  mortgage  the  lien  was  pre- 
served as  against  Morton.    Bat  it  will  not  be 


necessary  to  determine  that  question  for  the 
reason  that  it  was  not  shown  that  any  of 
the  cattle  for  the  conversion  of  which  plain- 
tiff sought  to  recover  in  this  action  were 
covered  by  the  Fowler  mortgage.  Morton's 
mortgage  included  all  of  Rlmington's  cattle, 
and  the  burden  was  upon  defendant  to  prove 
that  the  cattle  converted  by  him  were  cattle 
upon  which  he  had  a  superior  lien.  That  he 
failed  to  da 

[7]  It  is  assigned  as  error  that  Oie  conrt 
refused  to  permit  defendant  to  show  that 
the  proceeds  of  the  cattle  were  paid  by 
Rimington  to  Morton.  The  record  discloses 
that  the  court  did  not  so  refuse,  but  offered 
to  admit  evidence  to  that  effect  But  in 
each  instance  the  offer  included  matters 
clearly  Inadmissible.  In  Stldmey  v.  Hughes, 
12  Wya  897-412,  76  Pac.  945,  949,  this  court 
said: 

"Where  an  offer  of  proof  is  made  as  a  whole, 
and  some  of  the  facts  incladed  in  the  tender  are 
admissible,  and  others  are  inadmissible,  the 
court  is  not  bound  to  separate  it  and  admit 
such  parts  as  are  competent,  although  in  Its  dis- 
cretion it  may  do  so.  The  refusal  to  do  so,  how- 
ever, will  not  be  error" — citing  cases. 

The  argument  is  directed  particularly  to 
$900  paid  by  Rimington  to  Morton  in  the 
fall  of  1910.  It  appears  that  amount  was 
credited  on  the  note  September  13,  1910, 
while  defendant  testified,  from  a  memoran- 
dum, that  be  received  the  cattle  on  October 
3,  1910,  which  would  tend  to  show  that  the 
payment  was  not  made  from  the  proceeds 
of  those  cattle. 

[8]  It  is  further  contended  that  Morton 
consented  to  the  sales  of  the  cattle.  We  do 
not  so  understand  the  evidence.  It  was  at- 
tempted to  be  shown  that  prior  to  the  exe- 
cution of  the  mortgage  Morton  had  said  he 
would  allow  Rimington  to  dispose  of  suffi- 
cient proceeds  of  the  ranch  to  pay  running 
expenses  and  something  on  the  debt  But 
the  mortgage  did  not  so  provide,  and  Morton 
testified  that  no  such  permission  was  ever 
given.  Moreover,  Rimington  testified  as  a 
witness  for  defendant  and  made  no  claim 
that  Morton  had  given  him  any  such  permis- 
sion. The  mortgage  was  the  written  contract 
between  the  parties,  and  oral  testimony  of 
some  previous  understanding  was  incompe- 
tent to  vary  Its  terms. 

Some  other  (xnestions  have  been  discussed 
In  the  brief  of  counsel  for  plaintiff  In  error, 
but  they  become  immaterial  by  reason  of  the 
conclusions  we  have  reached  on  the  matters 
above  considered. 

Finding  no  prejudicial  error  In  the  record, 
the  judgment  of  the  district  conrt  is  affirmed. 

Affirmed. 

POTTER,  C.  J.,  and  SCOTT,  J.,  ooncar. 
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POOL  y.  BAKBB. 
(Supreme  Court  of  Wyx>miiiK.     Jan.  25,  1916. 

On  Petition  for  Rehearing,  Mardi  11,  lbl6.) 
L  PUBUO  Lauds  ®=9l9  —  Unlawfiti.  Inclo- 

snRK. 

One  yrho  was  lawfully  entitled  to  the  posses- 
sion  of  a  portion  of  the  public  domain,  who 
erected  a  fence  including  a  portion  of  the  public 
land  to  which  he  was  not  entitled,  acquired  no 
rights  in  such  portion  inclosed ;  his  ebtry  being 
unauthorized  and  illegal. 

[Ed.  Note.— For  other  cases,  see  Public  Lands, 
Cent  Dig.  }{  25,  26;  Dec.  Dig.  <8=>19.] 

2.  PxTBLic  Lands  «=935— Hoioestxad  Biohts. 

One  who  has  a  homestead  entry  upon  public 
lands  of  the  United  States,  on  compliance  with 
the  laws  and  regulations  of  the  Land  Depart- 
ment, is  entitled  to  possession  thereof. 

[Ed.  Note.— For  other  cases,  see  Public  Lands, 
Cent.  Dig.  if  72-77 ;    De&  Dig.  ®=>35.] 

3.  PuBuo  Lands  «=3l9— Unlawftji.  Inoi.0- 

SUBS. 

Where  one  unlawfully  incloses  a  portion  of 
the  public  domain  with  his  own  Itmd,  ne  cannot 
in  equity  enjoin  a  rightful  holder  thereof  from 
maintaining  his  lawful  possession. 

[Ed.  Note.— For  other  cases,  see  Public  Lands, 
.  Cent  Dig.  j§  25, 26 ;  Dec.  Dig.  <8=»19.] 

4.  Appeal  and  Ebbob  «=»605  —  Bxvibw  — 
Questions  Pbebsnted'bt  Rbcobd — Bound- 
ABT  Subvey. 

Whether  the  establishment  of  a  boundary 
line  by  the  county  surveyor  was  sufBcient  cannot 
be  considered  by  the  court  on  appeal,  where  the 
evidence  was  not  brought  up. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §§  2911-2914;   Dec.  Dig.  <^=» 

5.  Bound  ABIES  «=»54  —  Subtet  bt  Ootmrr 
Sub  VKTOB— Evidence. 

Under  Comp.  St  1910,  {  1292,  ^providing 
that  the  county  surveyor's  certificate  is  legal 
evidence  in  any  court  of  the  state,  but  that  it 
may  be  explained  or  rebutted  by  other  evidence, 
in  the  absence  of  rebutting  evidence,  the  sur- 
veyor's certificate  is  sufficient  to  warrant  a  find- 
ing of  the  court  in  favor  of  one  claiming  un- 
der it 

[Ed.  Note. — For  other  cases,  see  Boundaries, 
Cent  Dig.  H  263,  268-277;    Dec.  Dig.  «=s>54.] 

Error  to  District  Court,  Sheridan  County; 
Car];oll  H.  Parmelee,  Judge. 

Action  by  W.  H.  Pool  to  restrain  Fred  M. 
Baker  from  removing  a  fence,  In  which  the 
defendant  sought  by  cross-petition  to  enjoin 
plaihtifT  trom  Interfering  with  the  removal 
of  the  fence.  From  a  Judgment  for  defend- 
ant, plaintiff  brings  error.    Affirmed. 

F.  W.  Byrd  and  S.  P.  Cadle,  both  of  Sheri- 
dan, for  plaintiff  in  error.  D.  L.  Gogerty  and 
B.  E.  McNally,  both  of  Sheridan,  for  defend- 
ant in  error. 

BEARD,  3.  In  this  case  the  plaintiff  in 
error,  who  was  the  lessee  and  in  possession 
of  section  36,  township  56,  range  79,  in  Sher- 
idan county,  sought  to  enjoin  the  defendant 
In  error,  whose  homestead  entry  included  the 
S.  W.  ^  of  section  25,  same  township  and 
range,  from  removing  a  fence  which  plaintiff 
alleged  was  situated  upon  the  line  between 
their  respective  lands.  The  defendant  denied 
that  the  fence  was  on  the  line,  and  alleged 


that  It  was  several  hundred  feet  north  there- 
of and  upon  bis  homestead  entry,  and  that 
he  bad  repeatedly  requested  the  plaintiff  to 
remove  it  wtalcb  be  neglected  and  refused  to 
do,  and  that  he  was  removing  the  same  for 
the  puri>08e  of  placing  it  on  tbe  line,  and 
by  cross-petition  sought  to  enjoin  plaintiff 
from  interfering  with  his  so  doing.  At  tbe 
request  of  plaintiff  the  district  court  made 
in  writing  its  finding  of  facts  and  conclusions 
of  law.  The  case  has  been  brought  to  this 
court  upon  the  pleadings,  findings  of  facts, 
and  conclusions  of  law;  tbe  evidence  not  be- 
ing brought  up.  The  only  questions,  there- 
fore, that  can  be  considered,  are  whether  the 
conclusions  of  law  and  the  decree  are  sus- 
tained by  the  facts  found. 

Tbe  facts  as  found  by  the  court,  so  tar  as 
necessary  to  an  understanding  of  tbe  ques- 
tions presented,  are,  in  substance:  Tbat 
plaintiff  at  tbe  time  of  tbe  commencement 
of  the  action  (October  6,  1914)  and  for  eight 
or  ten  years  prior  thereto  was  the  lessee  at 
said  section  36  from  the  state  and  in  undis- 
puted possession  thereof.  That  plaintiff  at 
the  time  of  going  into  possession  of  said  sec- 
tion inclosed  the  same  with  a  fence  belonging 
to  him,  and  tbat  the  same  bad  been  so  in- 
closed for  several  years  last  past,  and  that 
up  until  the  time  hereinafter  named  and  the 
connection  of  the  defendant  with  tbe  trana- 
actlon  the  plaintiff's  possessory  right  to  tbe 
tract  of  land  inclosed  bad  not  been  disturbed 
or  questioned.  That  tbe  fence  erected  by 
tbe  plaintiff  along  the  north  line  of  his  in- 
closure  for  tbe  purpose  o/ inclosing  the  afore- 
said section  36  was  not  at  any  time,  and  is 
not,  upon  the  north  boundary  of  said  section, 
but  is  wholly  upon  section  25,  in  the  above- 
named  township  and  range,  and  several  hun- 
dred feet  north  of  tbe  boundary  line  afore- 
said. That  tbe  effect  of  the  erection  of  such 
fence  by  the  plaintiff  was  to  include  In  his 
indosure,  not  only  section  36  aforesaid,  bat  a 
strip  of  land  off  the  southern  part  of  eectlon 
25  running  east  and  west  from  the  east  line 
to  tbe  west  line  of  said  section  several  hun- 
dred feet  in  ^idth.  Tbat  about  the  m(mth 
of  October,  1913,  the  defendant  made  a  home- 
stead entry  in  said  section  25,  which  Included 
the  S.  W.  \i  of  said  section.  That  said  entry 
was  made  in  good  faith,  and  was  followed  up 
in  tbe  month  of  April,  1914,  by  actual  settle- 
ment, residence,  and  occupation  upon  the 
same.  Tbat  upon  talcing  i>osBes8ion  of  hla 
homestead  entry  defendant  found  the  £enoe 
as  above  stated.  "The  testimony  does  not 
clearly  establish  whether  or  not  the  defend- 
ant gave  notice  to  the  plaintiff  to  remove  the 
fence.  A  suggestion  was  made  that  such  no- 
tice was  given;  and  it  was  not  denied  by  the 
plaintiff;  but  it  can  hardly  be  said  to  have 
been  proven.  It  does  appear,  however,  by  the 
plaintiff's  own  testimony,  that  he  knew  of 
the  defendant's  claim  as  early  as  August,  and 
that  the  defendant  at  that  time  threatened  to 
tear  down  this  fence  U  It  was  not  removed." 
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That  about  June,  1014,  tbe  defendant  ap- 
plied to  the  county  surveyor  of  said  county 
to  surrey  and  establish  the  true  line  between 
said  sections,  and  that  about  August  6,  1914, 
after  notice  to  plaintiff,  said  surveyor  did 
snrvey  and  establish  said  line  and  showed 
defendant  the  location  thereof.  That  there- 
after, about  October,  defendant  commenced 
to  remove  said  fence  and  to  reset  it  on  the 
line  established  by  the  county  surveyor,  and 
was  so  engaged  when  he  was  stopped  on 
October  6,  1914,  by  the  service  of  a  tempora- 
ry injunction  or  restraining  order  in  this  ac- 
tion. 

From  the  foregoing  finding  of  facts  the 
court  concluded  as  matters  of  law,  briefly 
stated:  That  the  portion  of  plaintiff's  fence 
situated  on  section  25  was  at  all  times  unau- 
thorized and  illegal.  That  at  least  from  the 
time  of  the  actual  settlement,  occupation, 
and  establishment  of  his  residence  upon  said 
Iiomestead,  defendant  succeeded  to  the  rights 
of  the  United  States  In  respect  to  the  occupa- 
tion of  said  land  and  the  maintenance  of  any 
fence  thereon.  That  plaintiff  was  entitled  to 
a  reasonable  time  within  which  to  remove  bis 
fence  after  said  defendant's  filing.  That  a 
reasonable  time  bad  elapsed  for  that  purpose 
before  defendant  attempted  to  remove  the 
fence  In  October,  1914.  That  defendant  at  that 
time  had  a  right  to  remove  the  fenc&  That 
the  temporary  injunction  ought  not  to  have 
been  granted,  and  should  be  dissolved.  That 
plaintiff  Is  not  entitled  to  a  permanent  in- 
junction. That  defendant  Is  entitled  to  a 
permanent  Injunction  enjoining  plaintiff  from 
Interfering  with  the  removal  of  said  fence  to 
the  true  boundary  line  between  the  S.  W.  % 
of  section  25  and  the  N.  W.  %  of  section  36. 
Judgment  and  decree  was  accordingly  en- 
tered. 

[1-3]  That  plaintiff's  Inclosure  of  a  part  of 
tbe  public  domain  with  land  to  which  he  was 
lawfully  entitled  to  the  possession,  by  a  fence 
erected  and  maintained  on  the  public  land, 
was  unauthorized  and  illegal,  is  beyond  dis- 
pute. It  is  equally  true  that  one  who  has 
made  a  homestead  entry  upon  the  pubUc 
lands  of  the  United  States,  and  has  complied 
with  the  laws  and  the  regulations  of  the 
Land  Department,  Is  entitled  to  possession. 
The  court  having  found  the  fact  to  be  that 
the  fence  was  upon  land  embraced  within  de- 
fendant's homestead  entry,  and  that  plaintiff 
had  failed  to  remove  it  within  a  reasonable 
time,  and  it  being  unlawfully  there,  he  can- 
not invoke  the  powers  of  a  court  of  equity  to 
assist  him  In  maintaining  his  unlawful  pos- 
session or  to  restrain  one  lawfully  entitled 
to  possession  from  removing  such  fence. 

[4,  6]  The  court  found  that  defendant  was 
removing  tbe  fence  to  the  true  boundary  line 
between  said  sections.  But  it  is  here  con- 
tended that  the  establishment  of  that  line  by 
the  county  surveyor  was  insufficient.  That 
argument  goes  to  tbe  sufficiency  of  tbe  evi- 
dence presented  to  the  court  upon  which  it 
found  the  fact  as  stated,  and,  the  evidence 


not  being  brought  up,  this  court  Is  foreclosed 
from  considering  that  question  and  must  take 
tbe  findings  of  the  trial  court  as  conclusive. 
The  survey  and  location  of  the  line  as  made 
by  the  county  surveyor  was  competent  evi- 
dence of  the  true  location  of  that  line  as  es- 
tablished by  tbe  government  survey,  and  the 
statute  (section  1292,  Comp.  Stat  1910)  ex- 
pressly provides  that  the  county  surveyor's 
certificate  shall  be  admitted  as  legal  evidence 
in  any  court  of  the  state,  but  the  same  may 
be  explained  or  rebutted  by  other  evidence. 
If  there  was  no  evidence  to  rebut  the  cor- 
rectness of  the  line  so  established,  it  was  cer- 
tainly sufficient  to  warrant  the  court's  find- 
ing. 

The  conclusions  of  law  and  the  decree  as 
made  and  entered  by  the  court  are  in  ac- 
cordance with  and  sustained  by  the  findings. 
The  Judgment  is  therefore  affirmed. 

Affirmed. 

POTTEK,  a  J.,  and  SCOTT,  J.,  concur. 
On  Rehearing. 

PER  CURIAM.  A  petition  for  a  rehearing 
has  been  filed  in  this  case.  At  the  time  tbe 
opinion  was  handed  down  the  court  was  of 
the  opinion  that  the  conclusions  of  law  and 
Judgment  of  the  district  court  were  sufficient- 
ly supported  by  the  facts  found  by  that  court 
We  are  still  of  that  opinion. 

Rehearing  denied. 

'"*°~°°"  (89  WaBli.  1«) 

WASHINGTON    WATER    POWER    CO.    v. 

CITY   OF   SPOKANE.      (No.   12622.) 
(Supreme  Court  of  Wasbington.    Jan.  8,  1916.) 

1.  MnNICIFAL  CORPOBATIONS  ^=>442  — 
StBEBTS— "GBADINO   AMD  Opbninq." 

Where  a  city  acquired  land  for  a  street 
under  a  contract  with  the  grantor  that  it 
would  refund  to  him  any  grade  tax  paid  for 
opening,  grading,  or  improving  any  part  of  said 
street,  excepting  sidewalkB,  and  at  the  time  of 
opening  the  street  the  city  merely  prepared  it 
roughly  for  travel,  and  thereafter  sought,  on 
paving  and  eatablishlDg  a  permanent  grade,  to 
tax  the  costs  against  the  grantor's  successor 
in  interest,  the  terms  of  the  contract  were  not 
fulfilled  by  the  first  work,  since  the  terms  "grad- 
ing" and  "opening"  used  in  conjunction  mean 
the  establishment  of  a  permanent  grade  by  em- 
bankments, cuts,  fills,  gutters,  and  curbs. 

[Ed.  Note. — For  other  cases,  sea  Municipal  Oor- 
poratlons.  Cent.  Dig.  !  1062;    Dao.  Dig.  4=3442.] 

2.  MtTNlCIPAI.  OoBPOSATIORB  4=>442  —■ 
Streets— "IirPEOVBMENT. " 

In  such  case,  where  the  contract  provided 
for  reimbursement  also  for  improvements,  pav- 
ing was  not  included  in  the  word  "improve- 
ments," there  bein^  at  the  time  of  the  contract 
very  little  paving  m  the  city,  and.  had  it  been 
contemplated,  the  word  "paving'  could  have 
been  used  as  well  as  the  word  'improvement," 
which  is  a  relative  term  whose  meaning  must 
be  ascertained  from  the  context. 

[Bd.  Note. — For  other  cases,  see  Htinlclpal  Cor- 
porations, Cent.  Dig.  i  1082;    Dec.  Dig.  ®=b442. 

For  other  deflnltlons,  see  Words  and  Phrases, 
First  and  Second  Series,  Improvement.] 

3.  mt7nicifai,  cobpobations  ®=9442  — 
Stbeets  —  Speciai,  Absebbmentb  —  Exemp- 
tion—Refowds. 

In  such  case,  the  agreement  of  the  city  to 
refnnd  the  special  assessments  paid  was  not 
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invalid  aa  an  exemption  from  taxation,  the 
agrreement  of  the  city  being  the  consideration 
for  the  transfer  of  the  land. 

[Bd.  Note.— For  other  cans,  see  Monlelpal  Cor- 
porationa.  Cent.  Dig.  i  V)62;    Dec.  Dig.  e=>i«2.] 

4.   MUNICIPAI.     OOKPOBATIONS     «=>224— PoW- 

iBS— Acquisition  of  Land— Payment. 

Where  a  city  had  power  to  purchase  private 

property  for  corporate  purposes,  an  agreement 

by  It  to  pay  defendant  for  hia  land  talcen  for 

a  street  upon  a  future  contingrency  was  valid. 

[Bd.  Note.— For  other  cases,  see  Uunlclpal  Cor- 
porations, Cent.  Dig.  {{  623-626;    Dec.  Dig.  ^=3224.] 

6.  Estoppel  ®=>62  —  Municipai,  Cobfoka- 
.  TioNB— Acquisition  of  Land— Payment. 

Where  the  city  acquired  land  under  an 
agreement  with  the  grantor  to  refund  to  him 
any  special  assessment  paid  for  opening,  grad- 
ing, or  improving  the  street,  and  the  city  ac- 
cepted the  land  and  constructed  a  street  there- 
on, it  was  thereafter  estopped  to  deny  its  pow- 
er to  make  the  refund. 

[Ed.  Note.— For  other  cases,  see  Estoppel,  Cent. 
Dig.  ii  lEl-153:    Dee.  Dig.  «s>62.] 

8.  Estoppel  «=>C2  —  Mcnioipal  Cobpoba- 
TioNS — Peopebty — ^AoQujsrrioN — Payment. 
Although  a  city  cannot  be  estopped  to  deny 
ita  power  to  perform  an  act  absolutely  void  be- 
cause ultra  vires,  it  may  be  estopped  where  the 
method  of  doing  the  act  which  it  agreed  to  do 
was  not  specincally  authorized,  but  the  act 
itself  was  not  ultra  vires. 

[Ed.  Note.— For  other  cases,  eee  Estoppel,  Cent. 
Dig.  i!  151-163;    Dec.  Dig.  @=362.] 

7.  Municipal  Cobpobations  ®=>442  —  Con- 
tbacts— Rights  OF  Successobs  in  Interest. 

Where  a  city  agreed  to  refund  certain 
special  assessments  to  the  grantor  of  the  land 
used  for  a  street,  it  could  not  defeat  an  action 
to  recover  assessments  paid  on  the  ground  that 
the  plaintiff  was  not  the  original  grantor,  since 
his  successors  in  interest  succeeded  to  his  en- 
tire right 

[Ed.  Note. — For  other  cases,  see  Huclcipal  Cor- 
porations, Cent.  Dig.  t  1062;    Dec.  Dig.  $=»442,] 

Department  2.  Appeal  from  Superior 
Court,  Spolcane  County;  Henry  L.  Kennan, 
Judge. 

Action  by  the  Washington  Water  Power 
Company  against  the  City  of  Spokane. 
From  a  Judgment  on  verdict  directed  for 
defendant,  the  plaintiff  appeals.  Reversed 
and  remanded,  with  directions. 

Post,  Avery  &  Hlgglns,  of  Spokane,  for 
appellant  H.  M.  Stephens,  of  Spokane,  for 
respondent. 

MORRIS,  0.  J.  For  a  number  of  years 
prior  to  and  on  September  8,  1891,  the  Spo- 
kane Falls  Water  Power  Company  owned  a 
small  island,  known  as  Havermale  Island, 
which  lies  between  the  channels  of  the  Spo- 
kane river  in  the  city  of  Spokane.  On  the 
date  mentioned,  the  company  granted  to  tb'j 
city  an  easement  for  the  construction  of 
Howard  street  across  the  island,  the  gran- 
tors retaining  the  fee  to  the  land  and  other 
rights  which  will  be  referred  to  as  occasion 
arises.  The  particular  covenant  of  the  ease- 
ment over  which  this  controversy  arises  is 
as  follows: 

"And  upon  the  further  condition  that  the 
grantor  herein  shall  be  reimbursed  by  the  city 
of  Spokane,  for  any  grade  tax  paid  by  it  for 
opening,  gradinp,  or  improving  any  part  of  said 
street,  excepting  sidewalks,  and  upon  the  fur-' 


ther  condition  that  when  said  highway  is  grad- 
ed through  the  premises  of  the  grantor,  and  any 
cat  or  fill  is  made  necessary  by  the  grading  of 
said  street,  that  the  city,  at  ita  own  expense, 
shall  cause  the  land  of  the  grantor  abutting  on 
said  highway  on  the  island  oetween  the  second 
and  third  channels  of  the  river  from  the  soDth 
to  be  graded  on  an  incline  for  a  space  of  not 
more  than  one  hundred  (100)  feet  on  each  side 
so  that  it  will  be  practicable  for  vehicles  of  all 
kinds  to  drive  on  and  off  the  said  highway 
along  ita  entire  length  across  said  island,  and 
also  to  build  an  approach  on  each  side  of  the 
said  highway  on  the  third  island  when  the 
highway  crosses  it,  wide  enough,  for  vehicles  of 
all  kinds  to  drive  on  and  off  said  highway  by 
said  approach  on  each  side." 

Soon  after  the  giving  of  this  deed,  Howard 
street  was  opened  across  the  Island,  the 
channels  of  the  river  were  bridgedi,  and  the 
street  was  thrown  open  for  traffic.  It  does 
not  appear  that  an  assessment  district  was 
ever  created  for  the  construction  of  the 
street  across  the  Island.  Arthur  Jones,  a 
member  of  .the  council  at  the  time,  testified 
that  the  cost  of  opening  the  street  was 
probably  Included  In  the  cost  of  building 
the  bridges.  Other  members  of  the  council 
at  that  time  testified  that  the  street  was 
open  for  heavy  traffic,  but  no  one  testified 
how  much  grading  or  other  improvement 
had  been  done.  This  portion  of  Howard 
street  apparently  remained  as  originally 
opened  until  August  4,  1911,  when  the  city 
passed  Ordinance  No.  C262,  providing  for 
its  grading,  paving,  and  other  improvement, 
and  directing  that  the  cost  of  the  improve- 
ment be  assessed  against  the  abutting  prop- 
erty. The  abutting  property  bad  by  this 
time,  by  various  mesne  conveyances,  passed 
to  the  appellant,  which  made  due  excep- 
tions to  the  confirmation  of  the  assessment 
roU  and  demands  that  the  assessment  be 
canceled.  All  these  exceptions  and  demands 
having  been  disallowed  and  refused,  the  ap- 
pellant paid  the  assessment  under  protest, 
and  after  a  proper  demand  brought  this 
action  to  sfecure  a  reimbursement  of  the 
amount  paid,  basing  its  right  on  the  covenant 
in  the  deed  of  1891.  The  trial  court  was  of 
the  opinion  that  the  testimony  established 
that  there  had  been,  when  the  street  was 
opened,  such  an  Improvement  as  the  par- 
ties to  the  deed  contemplated,  and  that  the 
covenant  should  not  be  construed  to  prevent 
the  city  from  levjrlng  an  assessment  on  the 
property  for  subsequent  Improvements.  The 
Jury  was  accordingly  directed  to  return  a 
verdict  for  the  city,  and  from  the  Judgment 
of  dismissal  entered  thereon  the  water  pow- 
er company  has  appealed. 

[1]  Before  Inquiring  into  the  power  of  the 
city  to  accept  the  easement  and  act  under 
its  provisions,  we  must  first  determine 
whether  the  dty  made  In  1891  all  the  im- 
provements contemplated  by  the  deed,  or 
whether  the  covenant  includes  the  improve- 
ment under  consideration;  for,  if  the  city 
when  it  opened  up  the  street  made  all  the 
improvements  covered  by  the  deed,  tliea 
manifestly   the   appellant  may  not  recover 
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assessments  subsequently  paid  for  Improve- 
ments  not  within  the  contemplation  of  the 
parties  at  that  time.  Tbe  controlling  lan- 
suage  of  the  deed  Is  as  follows: 

"Any  grade  tax  paid  by  it  [the  grantor]  for 
opening,  grading  or  improving  any  part  of  said 
street,  excepting  sidewalks." 

The  city  contends  that  it  fully  complied 
with  the  terms  of  the  deed  by  the  work  done 
on  Howard  street  at  the  time  It  was  opened 
In  1891,  and  that  for  any  further  ImproTe- 
ment  subsequently  made  it  may  assess  and 
collect  from  the  appellant  without  any  lia- 
bility to  reimburse  it  therefor.  We  are  of 
the  opinion,  however, '  that  the  improvement 
made  In  1881  was  not  such  as  the  deed  Gcm- 
templated-  The  term  "grade"  has  been  vari- 
ously construed  by  the  courts  to  include 
many  forms  of  Improvement,  but  we  have 
found  no  Instances  where  It  has  been  held  that 
a  mere  opening  and  preparation  for  travel, 
such  as  was  apparently  made  in  this  case, 
fulfills  an  agreement  to  grade.  In  Aldrlch 
▼.  Board  of  Aldermen  of  Providence,  12  R.  L 
241,  the  court  said: 

"To  grade  a  highway  is  to  do  more  than 
simply  prepare  it  for  travel ;  for  this  may  often 
be  accomplished  by  slight  superficial  changes." 

By  the  use  of  the  two  terms  "opening"  and 
"grading,"  the  covenant  In  this  deed  evident^ 
ly  contemplated  a  permanent  grade  which 
would  Include  everything  necessary  to  estab- 
lish the  grade,  such  as  embankments,  cuts, 
and  fills,  and,  on  the  authority  of  Spokane  v. 
Browne,  8  Wash.  317,  36  Pac.  26,  gutters  and 
curbs. 

[2]  The  deed  also  entitled  the  grantor  to 
reimtnirsement  for  'Improvements,"  whidi 
the  appellant  ctMitends  includes  paving. 
While  not  strictly  ambiguous,  the  term  "im- 
provement" has  a  wide  range  of  meaning, 
and  may  or  may  not  designate  paving,  de- 
j)endlng  on  the  sense  In  which  it  is  used.  As 
was  said  In  Wolff  Chemical  Oo.  v.  Philadel- 
phia, 217  Pa.  215,  66  Atl.  344: 

"The  word  'improvement'  is  a  relative  term, 
and  its  meaning  must  be  ascertained  from  the 
context  and  the  subject-matter  of  the  instru- 
ment or  writing  in  which  it  is  used." 

The  evidence  discloses  that,  at  the  time 
this  easement  was  given,  there  was  very 
little.  If  any,  paving  in  Spokane,  and,  con- 
struing the  terms  of  the  easement  In  the 
light  of  that  condition  and  in  conjunction 
with  the  terms  "opening"  and  "grading,"  it 
Is  a  fair  interpretation  that  paving  was  not 
contemplated  by  the  use  of  the  word  "im- 
provement." Had  the  parties  contemplated 
paving,  they  could  have  easily  so  stated,  and 
the  omission  of  the  word  "paving"  must  indi- 
cate that  the  improvements  contemplated 
were  those  incidental  to  the  opening  and 
grading.  We  conclude  therefore  that,  if  the 
dty  Is  liable  on  the  contract,  it  Is  bound  to 
reimburse  the  appellant  for  the  assessment 
levied  for  the  grading  but  not  for  the  paving 
proper. 

[3]  The  next  question  is  whether  the  city 
bad  power  to  enter  Into  the  contract  with  the 


grantor  to  reimburse  It  for  assessments,  con- 
sidering that  the  acceptance  by  the  dty  of 
the  deed  subject  to  the  covenant  created  a 
contract  to  reimburse  the  grantor  as  provided 
therein.  The  dty  contends  that  the  agree- 
ment with  the  power  company  was  an  at- 
tempt to  exempt  the  company  from  any  as- 
sessment for  Improvement  Qt  the  street,  and 
dties  the  following  cases  In  support  of  Its 
contention  that  such  exemptions  are  void: 
Pittsbui^gh,  0.,  C.  &  St.  L.  Ry.  Co.  v.  Oglesby 
et  al.,  169  Ind.  542,  76  N.  B.  165 ;  Leggett  v. 
Detroit,  137  Mich.  247,  100  N,  W.  566 ;  Whlt- 
comb  V.  Boston,  192  Mass.  211,  78  N.  E.  407; 
Vrana  ▼.  St  Louis,  164  Mo.  146,  64  S.  W. 
180 ;  Rackliffe  t.  Duncan,  130  Mo.  App.  695, 
108  S.  W.  1110;  Miners'  Bank  v.  Clark,  252 
Ma  20,  158  S.  W.  597. 
In  the  Indiana  case  the  court  said: 
"Appellees  maintain  that  the  grant  by  the  rail- 
road company  to  the  dty  of  ground  tor  use  as 
a  street  was  valid,  but  that  the  provision  in  the 
deed  that  the  grantor  and  the  remaining  por- 
tions of  the  lot  should  not  then  or  thereafter 
be  charged  with  any  expense  connected  with 
the  extension  or  maintenance  of  that  portion  of 
such  street  was  void.  It  has  long  been  an  es- 
tablished prindple  that  private  property  may  be 
appropriated  for  a  highway  when  pnbUc  neces- 
sity, convenience  or  utility  requires  It.  It  is 
quite  as  essential  that  such  liighway  be  im- 
proved and  kept  in  repair  as  that  It  be  estab- 
lished in  the  first  instance.  It  has  been,  and  is, 
the  theory  of  our  law  that  the  opening. and  im- 
provement of  a  public  highway  will  benefit  the 
abutting  and  adjacent  property,  and  that  audi 
property  should  be  primarily  and  proportionate- 
ly liable  for  the  costs  and  damages  occasioned 
tnereby  to  the  extent  of  such  resulting  benefits. 
This  was  the  law  in  the  year  1882,  when  the 
deed  in  question'  was  executed,  and  it  has  con- 
tinued to  be  the  law  to  the  present  time.  Con- 
ceding that  the  dty  of  Rushville  might  purchase 
the  title  or  an  easement  in  land  for  use  as  a 
street,  and  obligate  itself  to  pay  a  fair  and  rea- 
sonable compensation  tlierefor,  it  does  not  fol- 
low that  as  a  part  of  the  consideration  it  could 
make  a  covenant  or  accept  a  condition  that 
would  annul  a  provision  of  its  diarter,  and  bind 
the  discretionary  judgment  of  future  conndls 
and  governing  bodies  of  the  municipality..  If, 
in  consideration  of  the  grant  of  such  right^  the 
dty  might  lawfully  release  one  man  and  his 
property  from  future  liability  for  street  im- 
provements abutting  such  property,  by  the 
same  right  it  might  release  all  property  within 
its  jurisdiction,  and  thus  make  street  improve- 
ments impossible,  or  subject  an  entirely  different 
fund  to  the  payment  of  the  costs  of  such  im- 
provements from  that  provided  by  law.  This 
provision  of  the  contract  was  not  only  contrary 
to  public  policy,  but  in  contravention  of  posi- 
tive law.  So  far  as  the  contract  attempted  to 
release  appellant's  property  from  liability  for 
future  improvements  upon  the  abutting  street,  it 
was  ultra  vires  and  void.  Leggett  v.  City  of 
Detroit  (1904)  137  Mich.  247,  100  N.  W.  566; 
Vrana  v.  City  of  St.  r.iouis  (1901)  164  Mo.  146, 
64  S.  W.  180;  City  of  Shreveport  v.  Shreve- 
port  City  R.  Co.  (1901)  104  La.  260,  29  South. 
129;  Elliott,  Roads  &  Sts.  (2d  Ed.)  I  148; 
Richards  v.  City  of  Cincinnati  (187'7)  81  Ohio 
St  506;  City  of  Des  Moines  t.  Hall  (1868) 
24  Iowa,  234,  241." 

The  substance  of  the  decision  In  Leggett 
▼.  Clt7  of  Detroit  is  contained  In  the  follow- 
ing extracts: 

"In  the  present  case  the  most  that  can  be 
claimed  is  that,  in  antidpation  of  a  possible 
extension  of  certain  street^  the  council  accept- 
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•d  a  quitclaim  deed  of  land  contingently  neces- 
8ai7  upon  a  condition  subsequent,  to  the  effect 
that  the  land  should  revert  if  an  assessment 
should  be  made  against  the  grantors'  land  for 
the  expense  of  any  future  opening  of  these 
streets  to  the  north  or  south.  •  •  *  The  case 
has  been  argued  upon  the  theory  that  the  city 
had  attempted  to  make  such  an  undertaking  as 
the  consideration  for  the  deed.  We  have  held 
that  the  right  of  eminent  domain  cannot  be  bar- 
tered away,  and  that  contracts  to  do  so  by  the 
Legislature  or  any  agencies  <^  the  state  are  inef- 
fectual and  void,  as  being  against  public  policy. 
*  *  *  In  the  present  case  the  city  has  not 
agieed  that  it  will  not  take  any  of  this  par- 
tici^ar  property  by  virtue  of  the  power  of  emi- 
nent domain.  It  has,  however,  accepted  a  deed, 
upon  condition  that,  should  it  do  so,  it  will 
omit  this  property  from  assessment  districts, 
and  will  relieve  it  from  contribution  to  the  ex- 
pense thereof." 

.  It  is  apparent  that  the  Michigan  court 
held  the  contract  void,  on  the  ground  that 
the  consideration  sought  to  be  paid  for  the 
deed  was  a  waiver  by  the  dty  of  the  power 
of  eminent  domain  which  conid  not  be  legal- 
ly bartered  away.  In  1891,  when  the  deed 
hi  this  case  was  given,  the  city  of  Spokane 
did  not  have  the  power  of  eminent  domain 
(Tacoma  t.  State,  4  Wash.  64,  29  Fac.  847), 
and  the  agreement  to  refund  any  assessment 
could  not  be  construed  as  a  waiver  of  that 
power.  The  Michigan  case  does  not,  there- 
fore, appear  to  be  applicable  on  the  question 
here  involved.  Had  the  dty  of  Spokane  had 
the  power  of  eminent  domain  in  1891,  a  dif- 
ferent question  would  be  presented,  upon 
which  we  express  no  opinion. 

In  Vrana  r.  St  Louis,  the  court  treated  the 
contract  as  one  exempting  proiwrty  from  tax- 
ation, and  relied  upon  State  v.  Hannibal  & 
St  J.  R.  Co.,  76  Ma  208,  in  holding  the  ex- 
emption beyond  the  power  of  the  dty  to 
make.    In  that  case  the  court  said.  In  part: 

"The  dty  was  withoutpower  to  agree  to  ex- 
empt the  lots  in  Allen's  Western  addition  either 
from  general  taxes  or  special  assessments,  be- 
cause no  such  power  is  vested  in  it  by  its  char- 
ter, and  unless  this  power  is  granted  it  does 
not  exist  This  must  now  be  regarded  as  set- 
tled law  in  this  state.  It  was  so  ruled  in  State 
V.  Hannibal  &  St  Joe  R.  Co.,  76  Mo.  208,  as 
to  an  attempted  exemption  by  the  city  of  Hnvf 
nibal  as  to  municipal  taxes  in  order  to  prevent 
a  removid  of  the  general  offices  and  machine 
shops  of  the  railroad  company.  The  reasoning 
of  Sherwood,  G.  J.,  in  that  case,  leaves  nothing 
to  be  added,  and  decides  the  brinciple  in'volved 
in  this  case.  The  charter  of  St.  Louis  does  not 
contain  any  such  power  of  exemption.  Beach, 
in  his  work  on  Public  Corporations,  referring 
to  State  V.  H.  'A  St  Joseph  It  R.,  supra,  and 
many  other  authorities,  states  the  result  to  be 
that  'a  municipal  corporation  has  no  power  to 
grant  exemption  from  or  a  commutation  of 
taxes,  and  a  contract  which  undertakes  to  do 
so  is  void :  nor  can  municipalities  discriminate 
in  favor  of  any  property.  The  power  to  exempt 
is  not  induded  in  the  power  to  tax,  but  must  be 
specifically  conferred.'  2  Beach  on  Pub.  Corp. 
S  1443. 

"One  of  the  prime  governmental  duties  im- 
posed upon  the  dty  of  St  Louis  is  to  provide 
reasonable  highways  for  the  public  ef  said 
dty;  and  as  compensation  for  private  property 
taken  for  public  use  is  required  to  be  made  out 
of  public  ninds  only  so  far  as  the  public  gener- 
ally is  found  benefited,  and  the  remainder  is  re- 
quired to  be  provided  by  local  assessments 
•gainst  the  private  property  espedally  benefited, 


the  dty  would  Qut  it  out  of  Its  power  to  per- 
form its  obligations  if  it  were  allowed  to  ex- 
empt private  property  from  such  assessmenta. 
If  it  could  exempt  one  man's  pro^rty,  it 
might  exempt  a  dozen,  and  thus  it  might  find 
itself  unable  to  find  property  suffident  and 
not  exempted,  out  of  which  to  pay  for  nec- 
essary improvements,  or  be  driven  to  taxing 
a  part  of  the  property  owners  far  in  ex- 
cess of  any  fair  benefit  to  their  property — a 
practice  not  to  be  countenanced.  Judge  Elliott, 
in  his  admirable  treatise  on  Roads  and  Streets, 
lays  it  down  that:  'Where  a  statute  provides 
generally  for  the  assessment  of  laods  for  the 
cost  of  improving  a  road  or  street,  it  authorizes 
an  assessment  upon  all  lands  within  the  limits 
designated,  although  some  of  the  property  may 
be  exempt  from  taxation.  A  statute  exempting 
property  from  taxation  does  not  exempt  it  from 
an  assessment  for  a  local  improvement  It  may, 
indeed,  be  doubted  whether  a  statute  exempting 
from  local  assessment  property  appropriated  to 
spedfic  uses  would  be  valid,  since  the  exemption 
of  one  or  more  parcels  would  increase  the  bur- 
dens of  others  owning  property  along  the  line 
of  the  state  highway,  and  this  would  produce  an 
inequality  against  which  in  many  of  the  states 
constitutional  provisions  are  directed.'  Elliott 
on  Roads  and  Streete  (2d  Ed.)  §  649. 

"So  that  even  if  the  dty  had  made  an  express 
agreement  with  Thomas  Allen  to  exempt  the 
lota  in  said  addition  from  future  assessments 
for  necessary  public  purposes,  it  would  have 
been  a  void  undertaking  on  its  part,  of  which  he 
was  bound  to  have  notice.  In  St  Louis  v. 
Meier,  77  Mo.  13,  this  court  said:  'Kingsland 
must  be  supposed  to  have  known  that  he  could 
not  legally  make,  and  that  the  dty  could  not  le- 
gally accept  a  dedication  made  bv  him  upon  con- 
dition tliat  when  the  city  should  condemn  the 
land  to  the  north  and  south  of  him  he  should  not 
be  assessed  with  benefits.  Whether  he  woold  be 
liable  to  be  assessed  with  benefits  would  depend 
upon  the  provisions  of  the  city  charter,  and  not 
upon  the  agreement  of  the  parties.  Besides,  the 
owners  of  the  land  north  and  south  of  him  could 
not,  by  any  arrangement  between  him  and  the 
dty,  be  made  to  bear  any  portion  of  the  tax  for 
benefits  which  would  otherwise  be  diarceable 
against  his  property." 

Rackllffe  &  Gibson  v.  Duncan  followed  tbe 
Vrana  Case  on  the  same  theory,  but  tn  Bank 
V.  Clark  the  court  decided  squardy  that,  even 
as  a  purchase  of  the  easement,  the  naethod 
adopted  was  void.  The  material  portion  of 
that  opinion  follows: 

"Appellant  contends  that  by  reason  of  the 
condition  contained  in  the  quitclaim  deed  tiom 
Clark  to  the  dty,  dated  June  21,  1901,  the  dty 
had  no  right  to  improve  said  street  at  tbe  ex- 
pense of  Clark,  and  that  said  deed  being  of  rec- 
ord, the  contractor  was  charged  with  notice 
thereof,  and  the  tax  bills  are  therefore  void. 
The  determination  of  tbe  proposition  tame  upon 
the  answer  to  the,  following  question:  Did  the 
dty,  by  accepting  the  deed  from  Clark  in  1901, 
contract  away  its  right  to  later  order  said  street 
improved  at  tbe  expense  of  the  abutting  proper- 
ty owner,  even  though  the  grantor  in  said  deed 
be  the  property  owner  when  tbe  improvement 
is  later  made?  Unless  the  law  constitutins  its 
charter  gives  such  right  a  dty  cannot  contract 
away  its  right  and  power  to  levy  special  assess- 
ments for  street  Improvements,  and  thereby 
create  an  exemption  from  sucn  assessuents. 
Vrana  v.  City  of  St  Louis,  164  Mo.  146  [04  S. 
W.  180),  where  the  exemption  was  attempted  in 
the  dedication:  Rackllffe  &  Qibson  v.  Duncan, 
130  Mo.  App.  695  [108  S.  W.  1110],  where  the 
exemption  was  attempted  in  the  deed  conveyiog 
the  street  to  the  dty.  The  charter  of  cdties 
of  the  third  class  does  not  give  such  power.  In 
fact,  the  legislative  right  to  give  such  power 
might  well  be  doubted— a  point  however,  'which 
we  do  not  dedde. 
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"It  is  true,  as  asserted  by  appellant,  that  a 
city  of  the  third  class  may  acquire  title  to 
land  for  street  purposes ;  but  we  know  of  no 
rule  which  authorizes  the  city  to  surrender,  aa 
the  purchase  price  of  a  street,  its  right  to  or- 
der that  street  improved  in  any  manner  author- 
ized by  law." 

The  rule  annonnced  in  Missouri  has  thus 
grown  from  the  .decision  in  State  t.  Hannibal, 
which  was,  as  stated  in  Vrana  v.  St.  Louis, 
an  attempted  exemption  from  municipal  tttx- 
es.  Prtor  to  Miners'  Bank  t.  Clark,  the  Mis- 
souri courts  had  considered  the  undertaking 
by  the  dty  only  as  an  exemption  and  not  aa 
consideration  for  a  purchase  of  the  property. 
In  Miners'  Bank  t.  Clark  the  legality  of  the 
agreement  as  a  purchase  price  was  evidently 
not  seriously  considered.  There  appears  to 
us  to  be  a  wide  distinction  between  an  ex- 
emption from  taxes,  such  as  was  under  con- 
sideration in  the  Hannibal  Case,  and  an 
agreement  to  refund  assessments  as  the  pur- 
chase price  of  an  easement,  a  distinction 
which  the  Missouri  courts  did  not  consider; 
and  we  cannot  avoid  the  conclusion  that  the 
later  Missouri  cases  are  decided  on  the  basis 
of  a  case  differing  radically  in  principle  from 
the  question  then  before  the  courts.  The  In- 
diana case,  being  founded  on  the  Michigan 
and  the  Missouri  cases,  likewise'  failed  to 
note  the  distinction. 

We  may  concede  that  the  city's  contention 
that  it  was  without  authority  to  enter  in- 
to this  contract  is  supported  by  some  show  of 
authority.  The  cases  are,  however,  as  we 
have  shown,  decided  on  what  appears  to  us 
to  be  an  erroneous  application  of  the  funda- 
mental principle  that  exemptions  from  taxes 
are  void.  The  cases  of  Perth  Amboy  Trust 
Co.  V.  Board  of  Aldermen,  75  N.  J.  Law,  291, 
68  AtL  84,  and  City  of  Omaha  v.  Megeatb,  46 
Neb.  602,  64  N.  W.  1091,  although  apparently 
decided  without  notice  of  the  contrary  rule, 
establish  what  seems  to  us  to  be  the  more 
equitable  doctrine.  In  the  Perth  Amboy  Case 
the  court  says: 

"The  excuse  of  the  city  for  levying  the  assess- 
ment in  question  in  the  face  of  the  condition 
of  dedication  which  it  had  accepted  is  that  it 
had  no  power  to  accede  to  the  condition  upon 
which  the  land  for  Sheridan  street  was  given 
by  its  owners  to  the'i^ublic.  The  claim  of  the 
city  is  that  the  dedication  should  stand,  but  that 
the  condition  upon  which  it  was  made  should 
be  ignored.  We  cannot  take  this  view  of  the 
legal  situation.  The  condition,  so  far  as  it  af- 
fected Sheridan  street,  being  limited  to  a  single 
expenditure  for  a  specific  purpose,  was  in  effect 
the  price  the  city  was  willing  to  pay  for  the 
land.  If  the  citv  had  power  to  buy  the  land  at 
such  sum.  It  had  power  to  agree  to  expend  such 
sum  upon  the  land  as  the  condition  of  its 
perpetual  dedication  to  public  uses.  After  the 
expenditure  of  the  sum  thus  required,  the  public 
have  no  more  standing  to  exact  payment  from 
the  abutting  owners  than  the  owners  have  to  ex- 
act damages  from  the  public  for  taking  the  land. 
Dillon,  Mun.  Corp.  (3d  Ed.)  {  632,  and  cases 
cited  in  the  notes." 

The  substance  of  City  of  Omaha  t.  Me- 
geath  is  well  stated  in  the  syllabus: 

"Where  a  strip  of  ground  surrounding  a  tract 
of  land  designed  for  a  public  park  was  conveyed 
by  parties  who  owned  other  land  outside  of  and 
abutting  upon  the  said  strip  npon  the  express 


conditions  in  the  deed  of  conveyance,  that  the 
grantee  should  lay  out  and  improve  said  strip  aa 
a  street  and  forever  after  keep  the  same  in  good 
repair  and  order  at  its  own  expense,  such  city, 
for  improving  or  keeping  in  repair  such  street, 
cannot  require  payment  tjy  its  grantors  because 
of  their  ownership  of  the  aforesaid  abutting 
property,  and  the  same  exemption  from  liability 
exists  in  favor  of  one  who  has  since  purchased 
a  part  of  said  abutting  property." 

[4-6]  Under  Laws  1889-90,  p.  219,  S  6,  eubd. 
6,  the  city  of  Spokane  had  power  to  purchase 
private  property  for  corporate  purposes,  and 
we  see  no  evU  in  making  the  compensation  to 
be  paid  dependent  on  a  future  contingency. 
The  city  has  accepted  the  benefits  from  the 
deed  and  is  seeking  to  escape  the  burdens. 
Ad  stated  by  Mr.  Justice  Strong  in  Hitchcock 
V.  Galveston,  06  U.  S.  341,  24  L.  Ed.  659,  the 
dty  "having  received  b^iefits  at  the  expense 
of  the  other  contracting  party,  it  cannot  ob- 
ject that  it  was  not  empowered  to  perform 
what  it  promised  In  return,  in  the  mode  in 
wUch  it  promised  to  perform."  At  the  time 
this  deed  was  accepted,  the  dty  of  Spokane 
bad  no  power  to  condemn  the  property. 
Tacoma  v.  State,  4  Wash.  64,  29  Pac.  847. 
The  only  power  of  acquisition  besides  an  nn- 
restrlcted  dedication  was  tliat  of  purchase, 
and,  having  entered  into  a  contract  which  -it 
had  power  to  make  and  received  the  benefits, 
the  dty  should  be  now  estopped  to  question 
the  legality  of  the  mode  of  payment  In' 
reaching  this  conclusion  we  have-  not  lost 
sight  of  our  decisions  in  Amott  ▼.  Spokane, 
6  Wash.  442,  33  Pac.  1063;  State  v.  Pull- 
man, 23  Wash.  683,  63  Pac.  265,  83  Am.  St 
Rep.  836 ;  and  Turner  Investment  Co.  v.  Seat- 
tle, 70  Wash.  208,  126  Pac.  426,  41  L.  R.  A. 
(X.  S.)  781.  In  those  cases  the  contracts  were 
entirely  ultra  vires  and  void,  whereas  here 
the  most  that  can  be  said  is  that  the  mode  of 
payment  provided  for  was  not  spedflcally  au- 
thorized. 

[7]  The  only  remaining  objection  to  a  reim- 
bursement by  the  dty  is  the  contention  that 
the  covenant  was  enforceable,  tf  at  all,  only 
by  the  grantor,  and  not  by  its  successors.  In 
City  of  Omaha  v.  Megeath,  supra,  the  court 
allowed  the  successor  of  the  grantor  the 
beneflbs  of  the  covenant  as  a  matter  of 
course.  In  this  case  there  is  an  added  rea- 
son found  In  the  deed  Itself  for  holding  that 
the  right  to  reimbursement  passed  to  the  suc- 
cessors of  the  grantor.  The  grantor  cove- 
nants that  it  would  build  all  structures  in  the 
river  of  fireproof  material,  and  this  covenant 
was  expressly  extended  to  Its  assignee.  The 
city  also  covenanted  that  it  would  make  cer- 
tain approaches  from  the  abutting  land  to  the 
street  This  latter  covenant  clearly  could 
benefit  only  the  owner  of  the  land  when  the 
street  was  graded,  and  It  would  be  uncon- 
scionable to  hold'the  grantor  to  the  covenant 
on  its  part  and  allow  the  dty  to  escape  lia- 
bility because. the  title  to  the  land  had  passed 
from  the  grantor  to  other  persons 

The  Judgment  is  reversed,  and  the  cause 
remanded,  with  directions  to  the  trial  court 
to  enter  Judgment  for  the  appellant  for  that 
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portion  of  the  assessment  paid  by  it  for  the 
embankment,  retaining  wall,  curbs  and  curb 
armor,  catcb-baslns,  and  drainpipe,  together 
with  such  portion  of  the  cost  of  incidentals, 
engineering,  and  superlntendency  as  entered 
into  the  grading  complete  with  curbs  and  gut- 
ters. 

B'ULLERTON,  MAIN,  and  ELUS,  JJ., 
concur. 

(12  OH.  Cr.  E26) 

GRAYSON  T.  STATE.     (No.  A-2056.) 

(Criminal  Court  of  Appeals  of  Oklahoma.    Jan. 

18,  1916.) 

(BvUalnu  by  th«  OovrU) 

■  1.  Indictment    and    Infokmation    «=»34  — 
Namxs   of  ADDmoNAL   Witnesses  —  In- 

DOBSEMBNT. 

In  felony  cases,  other  than  capital,  the 
names  of  additional  witnesses  may  be  indorsed 
on  an  Information  after  the  filing  of  the  same, 
at  such  time  as  the  court  may,  by  rule,  pre-' 
scribe.     Section  S694,  Rev.  Laws  1910. 

[Ed.  Note. — ^For  other  cases,  see  Indictment 
and  Information,  Ont  Dig.  |S  13S-143;  Dec 
Dig.  ®=>34.] 

2.  Cbminai,  Law  «=»114»— Appeai^-Disobe- 
TioNAST  Ruling  —  Names  of  AdditionaIj. 
Witnesses— Indobbehent  on  Information. 

Under  the  statute,  permission  to  indorse  the 
names  of  additional  witnesses  on  an  information 
.  during  the  trial  is  a  matter  within  the  judicial 
discretion  of  the  trial  court,  and  unless  an  abuse 
of  this  discretion  appears  prejudicial  to  the  sub- 
stantial rights  of  the  defendant,  its  ruling  will 
not  be  reviewed. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  fS  3039-3043,  3058;  Dea  Dig. 
«=»1149.] 

3.  Cbiminal  Law  «=>403—Btidkncb— Photo- 
graphic Copt  of  Deed. 

A  photographic  copy  of  a  deed,  the  signa- 
ture to  which  was  alleged  to  be  forged,  is  admis- 
sible in  eridence  upon  preliminary  proof,  show- 
ing that  such  deed  was  in  the  possession  of  the 
defendant. 

[M.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  S  889 ;  Dec.  Dig.  «=»403.  ] 

4.  Cbiminal  Law  ^=»430— Evidence— Cebti- 
fied  Copt  of  Rxcobded  Instbument. 

On  a  trial  for  the  forgery  of  a  deed,  where 
it  is  shown  that  the  allied  forged  deed  was  duly 
recorded  in  the  office  of  the  register  of  deeds,  a 
copy  of  the  same,  duly  certified,  is  admissible  in 
evidence  under  the  provisions  of  sections  1170, 
5099,  and  5116,  Rev.  Laws  1910. 

[Ed.  Note.— For  ot4ier  cases,  see  Criminal 
Law,  Cent  Dig.  {  1019;   Dea  Dig.  <S=>4S0.] 

5.  CONSPiiiACY  €=>41  —  Cbiminai.  Respqnsi- 

BII.ITT. 

When  a  conspiracy  Is  entered  into  to  cheat 
dnd  defraud  any  person  of  any  property,  all  per- 
v<ons  who  engage  therein  are  responsible  for  all 
.  that  Is  done  in  pursuance  thereof  by  any  of  their 
coconspirators  until  the  object  for  which  the 
conspiracy  was  entered  into  is  fully  accom- 
plished. 

[Ed.  Note.— For  other  cases,  see  Cionspiracy, 
Cent  Dig.  {  74;   Dec.  Dig.  <8=>41.] 

6.  Cbiminal  Law  ^=>423 -^  Evidencb  —  Acts 
and  Declarations  of  Coconspirators. 

In  a  prosecution  for  forgery,  where  the  evi- 
dence tended  to  prove  that  certain  persons  en- 
tered into  a  conspiracy  to  forge  a  deed  for  the 
fmrpose  of  defrauding  another  person  of  the 
and  therein  described,  the  profits  to  be  a  divi- 


sion of  the  land  or  a  division  of  the  proceeds, 
auything  said  or  done  in  furtherance  of  the  con- 
spiracy by  any  of  said  conspirators,  between  the 
execution  of  the  deed  and  the  accompUshmeiit  of 
the  further  purpose  of  the  conspiracy,  is  admis- 
sible in  evidence  against  a  coconspirator  on  a 
prosecution  for  the  forgery. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  f{  989-1001;    Dee.   Dis.   <^=> 
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Ed  Grayson  was  conTicted  of  forgery,  and 
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DOYLE,  P.  J.  The  plaintiff  In  error.  Ed 
Grayson,  was  convicted  of  forgery  In  the  first 
degree,  and  In  accordance  with  the  verdict 
of  the  Jury  was  sentenced  to  imprisonment 
in  the  state  penitentiary  for  the  term  of 
seven  years.  The  Information  charged  blm 
with  the  forging  of  a  genecal  warranty  deed 
to  the  S.  'W.  ^,  section  20,  township  14  N., 
range  13  E.,  situated  In  the  county  of  Okmul- 
gee. The  deed  purported  to  be  execated  by 
Jordon  Thompson  to  one  W.  R.  Rogers,  con- 
sideration named  $1,200.  It  bears  date  of 
the  25th  day  of  October,  1912,  and  acknowl- 
edged before  F.  Cleo  Hoover,  a  notary  pnblic 
In  and  for  Muskogee  county  on  said  date. 

The  evidence  for  the  state  tends  to  show: 
That  the  legal  title  to  the  land  at  the  date 
of  the  deed  was  in  Jordon  Thompson,  a  Creek 
freeman,  21  years  old  at  that  time.  That 
about  two  weeks  before  the  date  of  the  par- 
ported  deed  the  defendant  met  Jordon  Thomp- 
son in  Okmulgee  City,  and  asked  lliomp- 
son  to  take  a  trip  with  him  to  the  Dallas  fair. 
That  a  few  days  later  he  asked  Thompson 
where  bis  land  was,  and  said  to  him:  "I  want 
you  to  go  up  to  some  office  and  identify  me  as 
Ed  Grayson ;  by  so  doing  I  can  beat  some  fel- 
low out  of  a  lot  of  money;"  and  Thompson 
declined  to  go.  That  the  next  day  the  de- 
fendant called  at  Thompson's  bouse  with 
Elnora  Davis  and  Grace  Jones,  and  wanted 
the  defendant  to  go  bunting  and  then  down 
to  see  the  girls-  that  night  On  the  24th  of 
October,  the  defendant  called  at  Thompson's 
house  with  Ethel  Thompson.  Jordon  was  not 
at  home,  and  he  left  a  letter  for  him  to  come 
to  town  and  take  a  girl  to  the  show,  and  to 
write  an  answer  at  once.  That  for  a  week 
the  defendant  made  repeated  efforts  to  ob- 
tain the  signature  of  Jordon  .Thompson,  and 
made  statements  that  if  he  got  his  signature, 
he  could  get  some  money  for  it  An  accom- 
plice testified  that  the  defendant  was  present 
when  the  deed  was  forged.  He  was  corrob- 
orated by  another  witness,  who  was  an 
Innocent  tool  of  the. forgers.     He  admitted 
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to  another  witness  that  be  was  in  Muskogee 
and  helped  In  the  forgery,  described  how  It 
was  done,  and  the  notary's  office.  The  deed 
was  received  through  the  mail  on  the  26th 
day  of  October,  1912,  by  the  register  of  deeds 
of  Okmulgee  county  to  be  recorded,  was 
duly  recorded,  and  returned,  as  directed,  to 
W.  R.  Rogers,  Tola,  Kan.  On  the  28tU  day  of 
said  month  Grace  R.  McClory  delivered  to  the 
register  of  deeds  a  purported  deed  to  said 
land  from  W.  H.  Rogers  to  Melvin  Thoma- 
son,  which  deed  was  duly  recorded  and  de- 
livered to  her.  That  Steve  Grayson,  a  broth- 
er of  the  defendant  Melvin  Thomason  and 
Grace  R.  McOlory  conspired  with  the  de- 
fendant to  defraud  Jordon  Thompson,  and 
were  present  when  the  deed  was  forged. 

The  testimony  tendlhg  to  show  the  cir- 
cumstances of  the  forgery  was  substantially 
as  follows: 

Nipple  Brown  testified  that  he  met  the  de-. 
fendant  October  25th,  in  McRae's  office,  on 
South  Second  street,  Muskogee,  and  that  the 
defendant  asked  him  if  he  would  like  to  make 
some  money.  Ee  said,  "7eB."  The  defend- 
ant brought  a  white  man  over,  who  asked  him 
If  he  could  read  or  write,  and  he  said,  "No." 
Steve  Grayson,  the  defendant's  brother,  was 
present;  heard  them  talk  about  the  Jordan 
Thompson  land.  They  went  In  another  room. 
When  they  came  back,  Steve  Grayson  gave 
the  white  man  a  deed.  The  white  man  wrote 
Jordon  Thompson's  name  on  It,  and  asked 
the  others  tf  it  was  all  right  They  then  went 
down  to  Mrs.  Josephine  Hill's  and  then  went 
to  another  white  man's  house  and  came  on 
to  the  Barnes  Building.  The  first  white  man 
did  not  come  upstairs,  the  other  with  the  de- 
fendant and  witness  went  to  the  notary's  of- 
fice ;  saw  a  white  lady ;  the  white  man  gave 
a  card  to  the  lady,  and  the  lady  looked  at 
the  card,  and  he  gave  her  the  papers  and  the 
lady  took  the  acknowledgment.  The  first 
white  man  called  himself  Rogers,  but  he  was 
Melvin  Thomason.  Saw  the  defendant  and 
his  brother  Steve  and  the  white  man  that 
called  himself  Rogers  at  the  depot. that  eve- 
ning. Steve  Grayson  in  the  defendant's  pres- 
ence told  witness  that  be  "better  not  ever  tes- 
tify against  him,"  saying:  "You  never  done 
us  no  good,  and  yon  never  done  us  no  harm. 
Here  is  a  dollar,  go  and  get  you  something 
to  drink." 

R.  O.  Wipperman,  testified  that  he  knows 
Melvin  Thomason  and  Nipple  Brown ;  not  pre- 
pared to  say  whether  the  defendant  was  the 
other  man  or  not.  Melvin  Thomason  came 
to  his  home  on  the  evening  of  October  25th 
with  Nipple  Brown  and  another  negro. 
Thomason  asked  for  witness'  father;  had 
seen  Thomason  before  in  bis  father's  office. 
Thomason  wanted  a  notary.  After  some  con- 
versation witness  went  with  Thomason  to  find 
a  notary,  thinking  Thomason  was  a  client 
of  bis  father.  Thomason  gave  the  name  of 
Wallace.  Thomason  left  them  at  Fourth 
street  and  Okmulgee  avenue,  saying  that  he 


had  some  parties  to 'see,  and  handed  witness 
the  deed  and  a  silver  dollar,  and  sajrlng: 

"You  go  on  with  these  negroea  and  find  a  no- 
tary, and  I  will  meet  you  at  Third  and  Broad- 
way." 

The  negro.  Nipple  Brown,  was  introduced 
to  him  as  Jordan  Thompson;  that  he  went 
to  the  Turner  Hotel  and  found  Cleo  Hoover's 
name  In  the  directory,  and  went  to  ber  office 
In  the  Barnes  Building.  The  deed  was  sign- 
ed with  an  indelible  pencil.  Nipple  Brown 
acknowledged  signing  the  deed.  The  real 
Jordon  Thompson  was  not  with  them. 

On  behalf  of  the  defendant,  A.  C.  McRae 
testified  that  he  was  a  lawyer;  that  Steve 
Grayson  was  in  his  office  In  Muskogee  on 
October  26,  1912,  and  made  a  contract  for  the 
purchase  of  the  Luvanda  Powell  allotment; 
that  neither  Melvin  Thomason,  Nipple  Brovra, 
nor  E^  Grayson  were  in  his  office  that  day. 

Steve  Grayson  testified  that  he  was  a 
brother  of  the  defendant,  and  was  at  Mc- 
Rea's  office  on  the  25th;  that  neither  Nip- 
ple Brown,  Melvin  Thomason,  nor  WA  Gray- 
son called  at  McRae's  office  that  day;  that 
he  went  home  with  EA  Grayson  that  ulght 
on  the  train. 

Grace  R.  McClory  testified  that  she  and 
Melvin  Thomason  were  in  Okmulgee  October 
25th;  that  she  took  the  deed  from  W.  R. 
Rogers  to  Melvin  Thomason,  and  had  it  re- 
corded ;  that  she  did  not  make  any  erasures 
on  a  deed. 

The  defendant,  as  a  witness  on  his  own 
behalf,  testified:  That  be  went  out  to  Jor- 
don Thompson's  home  three  times,  once  with 
Elnora  Davis  and  Grace  Jones,  and  again 
later  with  Bthel  Thompson.  He  denied  tell- 
ing them  about  wanting  Jordon  Thompson's 
signature.  Was  in  Muskogee  October  25th 
on  a  pleasure  trip,  and  met  a  fellow  repre- 
senting himself  to  be  Rogers,  who  wanted 
him  to  help  get  Jordon  Thompson's  land. 
That  Rogers  went  away,  and  later  came  back 
with  Nipple  Brown.  He  denied  that  he  had 
ever  admitted  that  he  was  connected  with 
the  forgery. 

In  rebuttal,  Geo.  H.  Lessley  and  C.  A.  Bal- 
lantyne,  expert  stenographers  and  typewrit- 
ers, testified  that  it  was  their  opinion  that 
the  deed  in  question  and  the  contract  be- 
tween McRae  and  Steve  Grayson  were  writ- 
ten on  the  same  typewriter. 

The  action  of  the  court  below  in  permit- 
ting the  county  attorney  to  indorse  the  names 
of  additional  witnesses  on  the  Information 
after  the  same  was  filed  is  assigned  as  error. 

[i]  It  appears  from  the  record  that  the  in- 
formation was  fliled  January  27,  1913,  and 
that  the  trial  of  the  case  commenced  on  the 
24th  day  of  February;  that  the  names  of 
the  following  witnesses — ^R.  O.  Wipperman; 
Grace  Jones;  Elnora  Davis;  Ethel  Thomp- 
son; C.  H.  Condon;  and  F.  B.  Bayes — ^were  ' 
Indorsed  at  least  three  days  before  the  com- 
mencement of  the  trial,  and  a  written  notice 
containing    such    names    was    duly    served 
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upon  the  defendant.  Oar  statnte  provides 
that  the  county  attorney  shall  Indorse  on  the 
Information— 

"the  namea  of  the  wltnesse*  known  to  him  at 
the  time  of  filing  the  same.  He  shall  also  in- 
dorse thereon  the  names  of  anch  other  witnesses 
as  may  afterwards  become  known  to  him,  at 
Euch  time  as  the  court  may  by  rule  prescribe." 
Section  5684,  Rev.  Laws. 

It  f(dlowB  that  there  was  no  error  In  the 
action  of  the  court 

[2]  It  is  also  contended  that  the  court  erred 
In  permitting  the  county  attorney  to  Indorse 
the  names  of  additional  witnesses  on  the  In- 
dictment at  the  trial  of  the  case.  It  appears 
that  the  following  additional  witnesses  were 
permitted  to  be  indorsed  during  the  trial: 
Josephine  Bill,  Benjamin  Martin,  and  R. 
B.  Disney.  The  last  two  witnesses  did  not 
testify  to  anything  that  affected  the  substan- 
tial rights  of  the  defendant  Their  testi- 
mony related  merely  to  the  possession  of 
the  alleged  forged  deed  by  the  defendant's 
counsel,  and  that  the  county^  attorney  had 
been  unable  to  procure  it  In  other  words, 
it  was  merely  preliminary  proof,  made  by 
the  county  attorney  before  he  offered  photo- 
graphic and  oertlfled  copies  of  the  deed  in 
evidence.  It  was  not  evidence  in  chief.  The 
existence  or  location  of  an  Instrument  Is  a 
preliminary  question  for  the  court  to  be  de- 
cided before  secondary  evidence  Is  admis- 
sible. Their  testimony  merely  concerned  the 
admissibility  of  evidence,  and  was  not  the 
evidence  Itself.  Under  the  statnte  permis- 
sion to  indorse  the  names  of  additional  wit- 
nesses on  the  lnformatl<Mi  at  the  trial  is  a 
matter  resting  entirely  within  the  sound 
discretion  of  the  trial  court,  and,  unless  It 
Clearly  appears  that  It  was  an  abuse  of  dis- 
cretion, and  that  It  was  prejudicial  to  the  sub- 
stantial rl^ts  of  the  defendant,  it  will  not 
be  held  to  be  reversible  error.  Colbert  v. 
State,  4  OkL  Cr.  600,  113  Pac.  658;  Star  v. 
State,  9  Okh  Cr.  210,  I3I  Pac.  642.  In  our 
opinion  there  was  no  error  In  permitting 
the  indorsement  of  the  names  of  the  wltnessr 
es  on  the  information. 

[3,  4]  Error  Is  assigned  on  the  action  of  the 
court  below  In  admitting  photographic  copies 
of  the  deed  In  question  and  of  the  signature 
upon  said  deed,  and  in  admitting  certified 
copies  of  the  deed  and  of  a  deed  purporting 
to  l>e  from  the  grantee  named  in  the  alleged 
forged  deed  to  Melvln  Thomason.  Both  the 
photographs  and  the  certified  copies  were 
secondary  evidence.  They  were  therefore, 
upon  any  view,  admissible  as  such  if  the  best 
or  primary  evidence  was  satisfactorily  shown 
to  be  unavailable  to  the  state.  It  was  shown 
by  the  preliminary  proof  that  the  state  did 
not  have  possession  of  the  deed  in  question, 
and  never  had  possession  of  It  and  was  un- 
able to  procure  It  The  deed  was  traced  to 
the  possession  of  counsel  for  the  defendant 
It  was  therefore  in  the  possession  of  the  de- 
fendant since  It  was  in  the  possession  of  his 
counsel,  when  the  atate  last  had  trace  of  It 


Upon  the  question  <^  Introduction  of  certi- 
fied copies  of  deeds,  our  statute  provides  as 
follows: 

"All  instruments  alfectlng  real  estate  and  ex- 
ecuted and  acknowledged  In  substantial  com- 
pliance herewith,  sliall  be  received  in  evidence 
in  all  courts  without  further  proof  of  their  execn- 
tion ;  and  in  all  cases  where  copies  or  other  in- 
struments might  lawfully  be  nsed  in  evidence, 
copies  of  the  same,  dul^  certified  from  the  ree- 
ords  by  the  register  of  deeds  may  be  received 
in  evidence ;  and  if  the  same  need  not  l>e  record- 
ed to  be  valid  for  the  pnrpose  for  which  auch 
evidence  is  offered,  a  copy  duly  verified  by  oath 
or  affidavit  of  any  person  knowing  the  same  to 
be  a  true  copy,  may  be  received  in  evidence." 
Section  1170,  Rev.  Laws. 

"The  books  and  records  required  by  law  to  be 
kept  by  any  county  judge,  county  clerk,  county 
treasurer,  register  of  deeds,  clerk  of  the  district 
court  justice  of  the  peace,  police  judge  or  other 
public  officers,  may  be  received  hi  evidence  in 
any  court;    and  when  any  such  record  is  of  a 

Eaper,  document,  or  instrument  authorized  to 
e  recorded,  and  the  original  thereof  U  not  in 
the  possession  or  under  the  control  of  the  party 
desiring  to  use  the  same,  such  record  shall  have 
the  same  effect  as  the  original;  but  no  public 
officer  herein  named  or  other  custodian  of  public 
records,  shall  t>e  compelled  to  attend  any  conrt, 
officer  or  tribunal  sitting  more  tlian  one -mile 
from  his  office  with  any  record  or  records  be- 
longing to  his  office  or  in  his  custody  aa  such 
officer.^     Section  6115,  Rev.  Laws. 

"Copies  of  all  papers  anthorized  or  required 
by  law  to  I>e  filed  or  recorded  in  any  public  offios, 
or  of  any  record  reauired  by  law  to  be  made  or 
kept  in  any  anch  office,  duly  certified  by  the  of- 
ficer having  the  l^al  custody  of  snch  paper  or 
record,  under  his  official  seal,  if  he  have  one, 
may  be  received  in  evidence  with  the  same  effect 
as  the  original  when  such  original  is  not  in  the 
possession  or  under  the  control  of  the  party  de- 
siring to  use  the  same."  Section  6099,  B«r. 
Laws. 

Section  6882  reads  in  part  as  follows: 
"Except  as  otherwise  provided  in  tliis  and  tiie 
following  chapter,  the  rules  of  evidence  in  civil 
cases  are  applicable  also  in  criminal  cases." 

See  Crump  v.  State,  7  OkL  Cr.  635, 124  Pac. 
632,  holding  admissible  certified  copies  of 
deeds  duly  recorded.  See  Luco  v.  U.  S.,  64 
U.  S.  (23  How.)  516,  16  L.  Ed.  645,  holdais 
admissible  photographic  copies  of  records. 

In  our  opinion  the  photographic  copy  and 
the  duly  certified  c(4)ies  of  the  deeds,  duly 
recorded  tn  the  office  of  the  register  of  deeds, 
were  pr<K>erly  admitted. 

It  is  next  insisted  that  the  court  erred  in 
admitting  the  testimony  of  Josephine  Hill,  aa 
to  statements  made  to  her  by  Melvin  Thoma- 
son, Steve  Grayson,  and  Grace  R.  McClory. 
in  the  absence  of  the  defendant,  and  made 
after  the  date  of  the  forged  deed.  Josephine 
Hill  testified  that  Melvin  Thomason  and 
Grace  R.  McClory  called  at  her  home  In  Mus- 
kogee on  October  25th,  and  that  evening  Mel- 
vin Thomason  and  Kipple  Brown  called  at 
her  home  and  asked  her  to  show  them  where 
a  notary  public  lived,  and  she  told  them  to 
go  to  Mr.  Wlpperman;  that  the  following 
week  Melvin  Thmnason  told  her  not  to  say 
anything  about  their  being  at  her  house  about 
this  business,  and  wanted  to  know  If  she 
could  find  him  some  erasing  add,  and  she 
gave  him  some,  and  he  said  that  Mrs.  Mc- 
Clory had  the  signature  of  Jordon  Thomp- 
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Bon,  which  she  had  taken  from  the  affidavit 
that  Jordon  Thompson  made  and  filed  in  his 
dTll  salt  to  set  aside  the  forged  deed ;  also 
that  Steve  Grayson  told  her  he  was  going  to 
swear  that  he  was  in  the  Barnes  Building 
when  they  went  up  to  Miss  Hoover's  office, 
«ind  that  It  was  Jordon  Thompson  who  went 
up  there  with  them ;  also  that  Grace  R.  Mc- 
Clory  told  her  that  she  had  traced  the  name 
of  Jordon  Thompson  on  the  deed  with  Ink, 
and  had  put  the  "J"  on  before  It  was  dry 
and  It  blotted,  and  that  Melvin  Thomason 
signed  the  name  of  Rogers  and  mailed  the 
deeds  back  to  her  to  be  recorded.  It  appears 
that  the  testimony  objected  to  was  admitted 
by  the  court  under  the  theory  of  the  state 
that  the  defendant  had  conspired  with  these 
parties  to  procure  by  forgery  and  fraud  Jor- 
don Thompson's  land. 

[S,  6]  It  is  insisted  by  counsel  for  the  de; 
fendant  that  the  conspiracy,  if  any,  in  this 
case  ended  on  the  25th  day  of  October,  the 
date  of  the  alleged  forgery,  and  therefore-  the 
testimony  objected  to  was  inadmissible.  In 
support  of  their  contention  they  cite  the  case 
of  WeUs  V.  State,  5  OkL  Or.  22,  113  Pac.  210. 
We  think  the  doctrine  of  that  case  has  no 
application  here.  Our  Penal  Code  defines  a 
criminal  conspiracy  as  follows : 

"If  two  or  more  persoia  conspire,  either: 

"Firat    •    •    *, 

"Second.    •    •    • 

"Thu-d.    •    •    •, 

"Fonrth.  To  cheat  and  defraud  any  person 
of  any  property  by  any  means  which  are  in 
themselvee  criminal,  or  by  any  means  which,  if 
executed,  would  amount  to  a  cheat  or  to  obtain- 
ing money  or  property  by  false  pretenses."  Sec- 
tion 2232,  Rev.  Laws. 

In  the  case  at  bar  the  conspiracy  was  to 
obtain  the  property  of  Jordon  Thompson,  not 
merely  by  one  criminal  act,  but  by  a  series 
of  criminal  acts.  The  first  criminal  act  was 
the  alleged  forgery;  then  came  the  utter- 
ance of  the  alleged  deed,  the  filing  of  it  for 
record;  then  the  second  forgery  to  get  the 
title  of  the  land  in  the  name  of  Melvin  Thom- 
ason, and  the  uttering  and  filing  of  that  for- 
gery ;  the  forgery  of  the  letters  regarding  the 
deeds  and  false  personation.  The  evidence 
tended  to  prove  that  the  fruits  of  that  con- 
spiracy had  never  been  divided.  The  con- 
spiracy extended,  so  far  as  the  record  in  this 
case  is  concerned,  up  to  the  time  of  the  trial, 
for  two  of  the  conspirators  at  least  were  de- 
fending their  alleged  title  to  Thompson's 
land,  in  a  civil  suit  in  the  district  court  of 
Okmulgee  county.  When  a  conspiracy  is  en- 
tered into. to  cheat  and  defraud  any  person 
of  any  property,  all  persons  who  engage 
therein  are  responsible  for  all  that  is  done 
In  pursuance  thereof  by  any  of  their  cocon- 
spirators until  the  object  for  which  the  con- 
spiracy was  entered  Into  is  fully  accom- 
plished. And  where  a  conspiracy  embraces 
not  merely  a  series  of  unlawful  acts,  but  also 
extends  to  a  division  of  the  fruits  and  profits 
of  such  acts  among  the  conspirators,  any- 


thing said  or  done  by  them,  although  after 
the  commission  of  the  unlawful  acts,  but  be- 
fore a  division  of  the  profits  of  such  acts,  la 
admissible  against  all  other  conspirators. 
Holmes  t.  State,  6  OkL  Cr.  641,  119  Pac.  430, 

120  Pac.  300;  Wlshard  y.  State,  5  OkL  C3r. 
610,  115  Pac.  796.    And 'see  State  v.  Pratt, 

121  Mo.  566,  26  S.  W.  556;  Scott  v.  State,  SO 
Ala.  503.  The  theory  upon  which  such  evi- 
dence is  admissible  is  that  the  conspiracy 
does  not  terminate  until  there  has  been  a 
division  of  its  fruits  and  spoils.  See  People 
V.  Ople,  123  CaL  294,  65  Pac.  989,  and  Whar- 
ton Cr.  Er.  (fitb  Ed.)  698. 

In  our  opinion  the  evidence  objected  to 
was  competent  and  was  properly  admitted. 

Blnally  it  is  insisted  that  the  court  erred 
in  refusing  the  application  of  the  defendant 
for  a  continuance  when  the  state  had  rested 
its  case.  This  assignment  Is  based  on  the 
action  and  rulings  of  the  court,  hereinbefore 
considered,  in  permitting  the  indorsement 
of  the  names  of  additional  witnesses.  We 
think  this  assignment  Is  without  substantial 
merit.  The  record  In  this  case  is  v«ry  vo- 
lunxlnons,  but  we  have  examined  it  with  a 
purpose  to  discover  whether  the  defendant 
has  been  deprived  of  that  fair  and  impartial 
trial  to  which  he  is  entitled  under  the  law, 
and  have  been  unable  to  find  any  reversible 
error  In  the  record,  and  have  reached  the 
conclusion  that  the  evidence  in  the  case  fully 
warranted  the  verdict  of  the  jury. 

The  judgment  herein  is  therefore  affirmed. 

FURMAN  and  ARMSTRONG,  JJ.,  concur. 


(12  Okl.  Cr.  236) 
CARTER  T.  STATE.  (No.  A-2140.) 

(Criminal  Court  of  Appeals  of  Oklahoma.  -Jan. 
20,  1916.) 

(8t/llabu$  hv  th9  Oourt) 

1.  HomciDx  is=>203— Dyino  Deolabation— 

PBEDIOATB— EVIDKRCK. 

Proof  that  the  deceased  died  within  four 
hours  after  he  was  shot;  that  his  wounds  were 
necessarily  fataL  that,  be  stated,  when  he  was 
shot,  "he  has  killed  me!"  and  that  he  expressed 
no  hope  of  recovery,  sufficiently  shows  that  the 
deceased  was  conscious  of  impending  death,  and 
is,  in  itself,  a  sufficient  predicate  for  the  ad- 
mission of  a  written  statement  made  by  the 
deceased  shortly  after  he  was  shot,  purporting 
to  be  his  dying  declaration. 

[Ed.   Note. — For   other   cases,   see   Homicide, 
Cent  Dig.  £$  430-437 ;   Dec.  Dig.  <^=»203.]      . 

2.  Gbiuinai,  Law   9=>636— Admokitions  to 
Jury— Absence  of  Defendant, 

The  fact  that  the  trial  judge  went  to  the 
courtroom,  where  the  jury  were  deliberating, 
and  cautioned  the  baiUSs  against  permitting  the 
jury  to  separate,  and  the  jury  that  they  should 
speak  to  nobody,  either  concerning  the  case  or 
on  any  other  subject,  and  that  they  must  keep 
themselves  together  as  a  body  of  jurors,  and  not 
communicate  to  the  outside  world,  except 
through  their  bailiffs,  or  by  permission  of  toe 
court;  that  this  was  in  the  absence  of  the  de- 
fendant and  his  cotmsel,  and  was  not  in  open 
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court,  la  no  ground  for  a  reversal,  where  It  af- 
firmatively appears  that  the  Judge  did  not  apeak 
about  the  case,  and  that  it  waa  not  discussed  or 
referred  to  by  him. 

[Ed.  Note.— For  other  cases,  see  Grimina] 
Law.  Cent.  Dig.  {$  1465-1482,  2120 ;  Dec.  Dig. 
«=3636.] 

Appeal  from  District  Court,  Okmulgee 
County;   Wade  S.  Standfleld,  Judge. 

William  G.  Carter  was  convicted  of  man- 
slaughter In  the  first  degree,  and  appeals. 
AiUrmed. 

Crump,  Crump  &  Oarrett,  of  Muskogee, 
and  Katon  &  Cowley,  of  Okmulgee,  for  plain- 
tiff In  error.  Cbas.  West,  Atty.  Gen.,  and  C. 
J.  Davenport,  Asst  At^.  Gen.,  for  the  State. 

DOTLB,  P.  J.  William  C.  Carter,  plain- 
tiff in  error,  was  Informed  against  for  the 
crime  of  murder,  alleged  to  have  been  com- 
mitted by  kllllug  A.  Leavltt,  by  shooting  Mm 
with  a  pistol.  Upon  his  trial  the  Jury  re- 
turned a  verdict,  finding  him  guilty  of  man- 
slaughter in  the  first  degree  and  assessing 
his  punishment  at  imprisonment  in  the  peni- 
tentiary for  the  term  of  four  years.  From 
the  Judgment  rendered  upon  the  verdict  he 
appeals. 

The  evidence  shows  that  A.  Leavltt,  the 
deceased,  was  engaged  in  the  mercantile 
business  in  the  town  of  Henryetta.  On  the 
day  of  the  homicide,  the  defendant,  accom- 
panied by  a  friend,  went  into  the  store  of 
the  deceased  about  7  o'clock  in  the  morning 
for  the  purpose  of  buying  a  pair  of  shoes. 
He  selected  a  pair  of  shoes,  price  $4,  but 
which  the  clerk  In  the  store,  with  the  con- 
sent of  the  deceased,  agreed  to  sell  for  $3. 
lie  put  the  shoes  on,  gave  the  clerk  a  |10 
bill  In  payment,  and  received  the  change. 
He  then  decided  that  he  did  not  want  the 
shoes.  Tbe  clerk  or  the  deceased  then  re- 
turned to  him  $3.  The  defendant  left  the 
store  and  went  to  hla  boarding  place.  Be- 
tween 12  and  1  o'clock  that  day  he  re- 
turned to  the  store,  armed  with  a  32-caliber 
Smith  &  Wesson  revolver.  The  deceased 
was  alone  In  his  store  at  the  time. 

One  witness  for  the  state,  George  Morey, 
testified  that  he  was  standing  across  the 
street  from  the  defendant's  place  of  business, 
and  that  he  heard  the  first  shot,  and  looked 
across  the  street,  and  the  deceased  was  sev- 
eral feet  in  front  of  the  defendant,  coming 
towards  the  front  door,  when  the  second 
shot  was  fired;  that  he  stepped  inside  of  a 
stairway  and  heard  two  more  shots  fired. 
The  evidence  further  shows  that,  as  the  de- 
fendant and  the  deceased  came  out  of  the 
front  door  of  the  store,  the  deceased  was  In 
front  of  the  defendant  The  defendant  had 
the  pistol,  but  the  deceased  held  the  muzzle. 
As  they  came  out,  the  deceased  fell  on  bis 
knees.  The  defendant  then  flourished  the 
gun  around  and  struck  the  deceased  and 
turned  and  walked  away.  The  deceased  hol- 
lowed, "There  he  Is;  catch  him!  he  has 
klUed  me." 


Dr.  Mooney  testified  that  he  was  caUed  to 
attend  the  deceased  and  found  four  gansbot 
wounds  on  his  body ;  one  entered  below  the 
sternum  and  passed  through  the  liver  direct- 
ly towards  the  spine — this  was  a  fatal  wound 
— one  in  the  right  leg  above  the  knee,  and 
one  In  the  palm  of  the  hand.  The  deceased 
asked  him  how  bad  he  was  hurt,  and  he  told 
him  he  had  a  fatal  wound,  and  suggested 
that  the  defendant  better  make  a  statement 
if  he  had  any  to  make.  The  deceased  then 
made  a  sworn  statement,  whidi,  omitting 
situs  and  verification,  is  as  follows: 

"A.  Leavltt,  being  first  duly  sworn  according 
to  law,  states  upon  oath  that  on  July  15,  191:^. 
a  man  came  into  his  store  during  the  momin; 
and  bought  a  pair  of  shoes.  He  brought  them 
back,  and  he  gave  back  to  him  his  money.  Be 
said  that  I  short-changed  him,  and  he  then 
shot  me.  Nothing  further  was  said  or  done 
by  me  to  provoke  him.  I  make  this  statement 
fully  realizing  that  I  am  dangerously  wotrndtid 
and  with  the  expectation  that  death  will  ensue 
from  the  wounds  I  now  have." 

He  then  stated  to  Dr.  Mooney  that  be 
wanted  him  to  take  him  to  a  hospital  for  the 
purpose  of  having  an  operation,  regardless 
of  what  his  condition  was.  He  was'  then 
taken  on  a  special  train  to  Muskogee,  wbere 
be  died  at  4  o'clock  that  afiemooa,  while 
undergoing  an  operation. 

The  defendant,  testifying  in  his  own  be- 
half, stated  substantially  as  follows:  That 
he  had  $10.85  when  he  went  into  Leavitt's 
store.  That  he  afterwards  spent  $3.50  for  a 
pair  of  shoes,  20  cents  at  a  drug  store,  20 
cents  at  a  pool  hall,  and  10  cents  for  drinks 
and  at  noon  he  paid  for  his  board  $5.50, 
making  $9.50.  On  paying  his  board  he  dis- 
covered that  be  had  only  35  cents  left;  that 
after  figuring  the  amount  paid  he  decided 
that  Leavltt,  the  deceased,  had  lacked  $1 
of  returning  the  proper  change.  That  be 
started  to  go  to  work.  His  hours  being  from 
12:30  p.  m.  to  12:30  a.  m.  It  was  raining 
and  be  went  to  bis  room  to  get  Ids  coat. 
That  bis  pistol  was  in  his  coat  pocket  That 
on  his  way  to  work  he  stopped  at  the  store 
and  Mr.  Leavltt  was  the  only  person  there. 
That  he  said  to  him,  "I  have  stopped  by,  and 
I  wish  to  tell  you  that  yon  made  a  mistake 
in  my  change  this  morning  of  one  dollar," 
and  he  said,  "Why  didn't  you  call  my  atten- 
tion to  it  then."  That  the  deceased  was  be- 
hind the  counter  near  the  cash  register,  and 
the  defendant  was  outside.  The  deceased 
said,  "You  don't  mean  to  accuse  me  of  steal- 
ing a  dollar," '  and  the  defendant  answered, 
"No,  sir;  I  would  not  accuse  hny  one  of 
stealing  a  dollar ;"  and  the  deceased  reached 
over  from  behind  the  counter  and  commenced 
to  choke  him,  saying,  "I  will  have  you  ar- 
rested." That  as  he  tried  to  get  the  pistol 
out  of  his  pocket  it  went  off,  and  from  that 
time  on  it  was  a  running  fight,  "And  I  shot 
him;  I  guess  I  shot  him — I  would  not  say 
whether  I  did  or  not  It  was  Just  simply  a 
running  fight"  In  rebuttal  the  state  proved 
by  two  witnesses  that  the  defendant  was  Im- 
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mediately  arrested,  and  he  then  had  $1.35,  a 
silver  dollar,  a  quarter,  and  a  10-cent  piece. 

[1]  A  number  of  alleged  errors  committed 
at  the  trial  are  assigned.  One  of  which  is 
that  the  court  erred  In  admitting  In  evidence 
the  affidavit  purporting  to  be  the  dying  dec- 
laration of  the  deceased.  In  order  that  a 
dying  declaration  may  be  admissible  In  evi- 
dence it  should  be  made  to  clearly  appear 
that  such  statement  was  made  under  a  well- 
founded  apprehension  c£  Immediate  or  im- 
pending dissolution,  and  that  all  hope  of  re- 
covery was  gone.  This  may  be  made  to  ap- 
pear from  what  the  injured  person  said,  or 
where  from  the  nature  and  extent  of  his  In- 
juries It  Is  evident  that  he  must  have  known 
that  he  could  not  survive.  Morris  v.  State, 
6  OkL  Or.  29,  116  Pac.  1030;  Addlngton  t. 
State,  8  OkL  Or.  703,  130  Paa  311;  Updike 
V.  State,  9  Okl.  Cr.  124, 130  Pac.  1107;  Hawk- 
ins V.  State,  11  Okl.  Cr.  73,  142  Pac.  1093. 
In  the  last  case  It  was  held: 

"Proof  that  decedent  died  within  12  houra 
after  he  was  shot,  that  his  wounds  were  neces- 
sarily fatal,  and  that  he  stated  to  persons  after 
he  was  shot  that  he  was  dying,  and  that  he  ex- 
pressed no  hope  of  recovery,  Bu£ScientIy  shows 
that  decedent  was  conscious  of  impending  death, 
and  is  in  itself  a  sufficient  predicate  for  the 
admission  of  his  statements  of  the  drcumstanc- 
ea  of  the  homicide  as  'dying  declarations.' " 

These  authorities  abundantly  show  tjiat 
the  court  committed  no  error  in  admitting  In 
evidence  the  dying  declaration  of  the  de- 
ceased. 

[2]  It  is  also  contended  that  the  court  com- 
mitted error  in  admonishing  the  Jury  in  the 
absence  of  the  defendant  and  his  counsel. 
The  record  as  to  tills  is  as  follows: 

"By  the  Court:  In  overruling  the  motion  for 
a  new  trial,  the  court  observes  that  the  sixth 
ground  is,  in  substance,  an  exception  to  the  ad- 
monition by  the  court  to  the  jurors  and  bailiffs 
having  in  charge  the  jury  in  this  case  on  Sun- 
day, in  the  absence  of  the  defendant.  Let  the 
record  show  that  certain  alleged  conduct  was 
brought  to  the  attention  of  the  court  which  the 
court  deemed  wise  to  check  in  the  interest  of 
justice,  and  that  the  judge  came  to  the  court- 
room where  the  jury  were,  and  in  the  presence 
of  the  jury  and  bailiffs  cautioned  the  jury  and 
bailiffs  against  permitting  the  jury  to  separate, 
and  that  they  should  speak  to  nobody  either  con- 
cerning tills  case  nor  on  any  other  subject,  and 
that  they  must  keep  themselves  together  as  a 
body  of  jurors,  and  not  communicate  to  the  out- 
side world,  to  nobody  except  through  their  bail- 
iff or  by  permission  of  the  court,  and  that  this 
was  in  the  absence  of  the  defendant  and  his 
counsel,  and  was  not  in  open  court,  the  court  not 
being  convened. 

"Mr.  Crump.  The  defendant  agrees  that  that 
may  be  the  record  in  the  case  as  to  the  sixth  as- 
signment." 

It  is  the  duty  of  the  court  to  prevent,  if 
possible,  any  misconduct  on  the  part  of  the 
jury,  and  it  is  the  duty  of  the  officer  in 
charge  to  see  that  Jurors  properly  conduct 
tbemselTes,  and  observe  the  requirements  of 
law,  and  that  they  do  nothing  that  would 
prevent  a  full  and  fair  consideration  of  the 
case.  It  is  true  also  that  it  is  the  duty  of 
the  court  to  communicate  with  the  Jury  only 


in  open  court,  in  the  presence  of  the  defend- 
ant and  Ilia  counsel.  But  this  ia  far  from 
saying  that  every  irregularity  will  work  a 
reversal  of  the  Judgment  No  injury  was 
alleged  by  this  conduct,  nor  was  any  attempt- 
ed to  be  proved,  and  while  the  bnrden  would 
be  on  the  state  to  show  no  prejudice  to  the 
substantial  rights  of  the  defendant,  we  think 
the  record  shows  that  bnrden  has  been'  fully 
met.  The  language  used  by  the  court  could 
not  injure  the  defendant  The  case'of  Hor- 
ton  V.  State,  10  Okl.  Cr.  294,  136  Pat  177, 
is  in  point.    There  this  court  held:  ' 

"Where,  after  the  jury  had  retired  for  delib- 
eration, the  judge  noticed  some  of  the  jurors  in 
the  open  windows  of  the  jury  room,  and  directed 
the  sheriff  to  tell  the  jurors  to  keep  out  of  the 
windows,  and  the  sheriff  told  the  jurors  to  'get 
out  of  the  windows  and  get  together  and  reach 
a  verdict'  Held,  that  the  words  spoken  were 
not  o{  such  a  nature  that  prejudice  to  the  de- 
fendant will  be  presumed." 

We  have  examined  the  other  matters  dis- 
cussed by  counsel,  and  have  arrived  at  the 
conclusion  that  there  is  no  merit  in  this  ap- 
peaL 

It  would  seem  that  the  demands  of  Justice 
and  the  protection  of  society  clearly  required 
in  this  case  that  the  penalty  prescribed  by 
law  for  the  punishment  of  the  crime  of 
murder  should  have  been  imposed  upon  the 
defendant,  and  the  only  basis  for  the  verdict 
of  a  less  grade  of  crime  is  the  testimony 
of  the  defendant  himself,  "swearing  his  own 
neck  out  of  the  halter."  No  one  can  read 
the  evidence  without  being  abundantly  satis- 
fied and  impressed  that  the  defendant  has 
not  been  adjudged  the  degree  of  punishment 
he  so  richly  deserves.  Juries  frequently 
render  such  verdicts,  and  this  can  only  be  ac- 
counted for  ppon  the  theory  that  the  verdict 
was  the  result  of  a  compromise  of  opinion. 
The  Judgment  of  the  district  court  of  Okmul- 
gee county  is  affirmed. 

TUBMAN  and  AKMSTBONG,  JJ,  concur. 


(12  Okl.   Cr.  242) 
BROWN  V.  STATE.     (No.  A-2440.) 
(Criminal  Court  of  Appeals  of  Oklahoma.    Jon. 
20,  1916.) 

(SyttaluB  ly  the  Court.) 

FOBOEBT    ®=>44^ST777iaiXNGT    07    BVIOBNCE. 

In  a  prosecution  for  uttering  a  forged 
check,  the  record  reviewed,  and  held,  that  the 
evidence  is  sufficient  to  support  the  verdict,  and 
that  no  reversible  error  was  committed  on  the 
trial. 

[Ed.  Note. — ^For  other  cases,  see  Forgery, 
Cent.  Dig.  Si  117-121;  Dec.  Dig.  <S=>44.] 

Appeal  from  District  Court,  Johnston 
County ;   Robt  M.  Rainey,  Judge. 

Bill  Brown  was  convicted  of  forgery  in  the 
second  degree,  and  appeala    Affirmed. 

Cornelius  Hardy,  of  Tishomingo,  for  plain- 
tiff in  error.  B.  McMillan,  Asst  Atty.  Gen., 
for  the  State. 
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DOTLB,  P.  3.  The  plaintiff  In  error,  BUI 
Brown,  was  conrlcted  of  the  crime  of  forgery 
In  the  second  degree  and  sentenced  to  serve 
a  term  of  4^  years  In  the  penitentiary.  The 
judgment  was  rendered  on  the  16th  day  of 
October,  1914.  From  the  judgment  an  appeal 
was  taken  by  filing  In  this  court  on  April  3, 
1915,_a  petition  in  error  with  case-made. 

On  the  part  of  the  state  the  evidence  tend- 
ed to  establish  the  following  facta:  On  the 
20th  day  of  March,  1914,  Bill  Brown  present- 
ed a  forged  check  for  $38  to  the  First  Na- 
tional Bank  of  Milburn,  and  received  there- 
for said  amount;  that  said  check  purported 
to  have  been  drawn  by  Ben  Cravat  In  favor 
of  Jim  Abram,  and  indorsed  by  the  said  Jim 
Abram.  That  both  names  were  forged.  The 
defendant  offered  no  testimony. 

No  briefs  have  been  filed,  and  we  are  not 
advised  as  to  what  plaintiff  in  error  relies 
upon  fos  a  reversal.  We  have  examined  the 
information,  the  evidence,  the  InstructlonB  of 
the  court  and  the  judgment  and  sentence^  and 
have  been  unable  to  find  any  reversible  error 
In  the  record. 

The  judgment  of  the  district  court  of  John- 
ston county  is  therefore  afOrmed,  and  the 
cause  remanded,  with  direction  that  the  same 
be  carried  into  execution. ' 

rUBMAN  and  ARMSTRONG,  JJ..  concur. 


(64  Okl.  SSO) 

BRUOK  et  nz.  t.  OVERTON  et  «L 
(No.  4782.) 

(Supreme  Court  of  Oklahoma.    Jna.  <i,  1016.) 

(Syttabiu  (y  the  Court.) 

L  Wills  •=9231— AninssioK  to  Pbobatb— 

CORBTBUOnVK  NoncB— Bkoobd. 

Prior  to  statehood  a  will  duly  admitted 
to  probate  at  Tulsa,  in  the  Western  district  of 
the  Indian  Territory,  imparted  constructive 
notice,  although  the  land  devised  was  situate  in 
another  recording  district  in  said  Western  dis- 
trict, and  the  wiU  and  order  of  court  admitting 
it  to  probate  were  not  recorded  in  the  recording 
district  where  the  land  was  situate. 

[Ed.  Note.— For  other  cases,  see  Wills,  Out 
Dig.  {  £60;   Dec.  Dig.  «=9231.] 

2.  Vknoob  and  Pubchaseb  «=>240  —  Bona 
Fide  Pttbchasebs— Plxadino  akd  Pboof. 
A  person  seeldng  protection  as  an  innocent 
purchaser  of  real  estate  without  notice  of  an 
outstanding  title  must  both  allege  and  prove 
the  facts  constituting  him  such  innocent  pur- 
chaser, and  unless  he  does  so  that  issue  is  not 
raised. 

[£d.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  {{  601,  602;  Dec.  Dig. 
<e=9240.] 

C!ommi88ionerB'  OplnI<Hi,  Division  No.  6. 
Error  from  District  Court,  Creek  (bounty; 
Wade  S.  Stanfleld,  Judge. 

Action  by  Charles  H.  Overton  and  another 
against  C.  A.  Bruoe  and  wife.  Judgment 
for  plaintiffs,  and  defendants  bring  error. 
Affirmed, 


Wm,  L.  Cheatham,  of  Bristol,  for  plain- 
tiffs in  error.  Biddison  &  (^ampb^  ct  Talsa, 
for  defendants  in  error. 

HA,TCHEIT,  C  This  suit  was  InsUtnted 
by  the  plaintiffs,  Chas.  H.  Overton  and  W. 
H.  Manes,  against  the  defendants,  O.  A. 
Bruce  and  Mrs.  C.  A.  Bruce,  to  recover 
the  possession  of  the  N.  W.  %  of  S.  E:.  U 
and  N.  E.  %  of  S.  W.  %  of  S.  B.  ^  of  se«^ 
tton  9,  township  17  N„  range  9  E.,  situated  b 
Creek  county,  and  for  $400  damages  for 
withholding  possession  thereof.  The  defend- 
ants answered  by  general  denial,  and  that 
they  were  the  owners  of  an  undivided  one- 
third  Interest  In  the  land,  and  were  there- 
fore rightfully  In  possession  of  it.  The 
cause  went  to  trial  largely  upon  an  agreed 
statement  of  facts. 

It  appears  from  the  statement  ot  facts: 
That  the  land  In  controversy  was  a  portion 
of  the   allotment  of  Noble  Perryman,    who 
died  on  the  25th  of  January,  1907.      Previ- 
ous to  his  death,  «»i  the  1st  of  May,  1906, 
he  being  over  the  ai^  of  21  years  at  that 
time,  he  made  a  wUI^  in  which  be  devised 
the  land  in  controversy  to  his  daughter.  Hat- 
tie  Grayson.    The  will  was  filed  for  probate 
on  the  23d  of  February,  1907,  iq  the  United 
States  Court  for  the  Western  District  of  the 
Indian  Territory  at  Tulsa,  and   duly   pro- 
bated, and  an  administrator  appointed  wiUi 
the  will  annexed,  and  the  wlU  duly  recorded 
by  the  clerk  of  said  court,  where  the  record 
remained  until  the  admission  of  Oklahoma 
as  a  state,  when  the  record  was  transferred 
to  the  clerk  of  the  county  conrt  of  Tulsa 
county,  and  has  since  there  remained.     That 
on  the  20th  of  December,  1907,  Battle  Gray- 
son conveyed  the  land  to  W.  H,  Manes  by 
warranty  deed  for  a  consideration  of  $42a, 
which  deed  was  recorded  in  the  ofiioe  of  the 
register  of  deeds  of  Creek  county  on  the 
23d  day  ot  December,  1907.    On  the  28th  at 
March,  1910,  W.  H.  Manes  by  warranty  deed 
conveyed  an  undivided  one-half  Interest  to 
Chas.  H.  Overton,  which  deed  was  recorded 
in  the  ofllce  of  the  register  of  deeds  of  Creek 
county  on  the  1st  of  April,  1910.    That  prior 
to  the  death  of  Noble  Perryman  he  execut- 
ed an  agricultural  lease  on  the  land,  which 
by  its  terms  expired  on  the  1st  of  January, 
1911,  to  one  Joseph  Mays,  and  that  Josefiii 
Mays,  after  the  execution  thejreof,  transfer- 
red all  his  right  thereunder  to  the  defendant 
C.   A.   Bruce.     That   Noble   Perryman    left 
three     children.     Battle     Grayson,     Phoebe 
Bruce,  and  Ennls  Ferryman.     That  on  the 
24th  day  of  January,  1908,  Phoebe  Bruce  by 
quitclaim  deed  conveyed  all  her  right,  tltle^ 
and  Interest  in  this  land  to  O.  A.  Bruce  for 
the  consideration  of  $500!    That  the  land  in 
controversy  was,  at  the  time  the  will  was 
probated,   situated  In  the  Western  district 
of  the  Indian  Territory,  but  not  in  the  Tulsa 
recording  district,  and  the  will  was  never 
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recorded  at  any  other  place,  except  in  tbe 
United  States  Court  at  Tulsa. 

Judgment  was  rendered  for  the  plaintiffs 
for  the  possession  of  the  land  and  for  $80 
damages,  and  the  defendiantB  have  appealed 
to  this  court. 

[1]  It  is  claimed  by  the  defendants,  the 
plaintiffs  in  error  here,  that  because  the  will 
of  Noble  Ferryman,  devising  this  land  to 
his  daughter,  Hattie  Grayson,  was  not  re- 
corded in  the  recording  district  where  the 
land  was  situated,  they  are  innocent  pur- 
chasers without  notice  of  the  outstanding  ti- 
tle, to  the  extent  of  an  undivided  one-third 
Interest  from  Phoebe  Bruce;  that  having  no 
notice  of  the  outstanding  title  when  they 
purchased  from  Phoebe  Bruce  her  Interest, 
they  obtained  title  to  the  interest  she  would 
have  had  tf  there  had  been  no  will.  To  this 
contention  we  cannot  agree.  Under  the  act 
of  Congress  of  May  2,  1890,  a  judicial  di»- 
trict  in  the  Indian  Territory  was  made 
equivalent  to  a  county  under  the  Arkansas 
statutes.  Simon  v.  United  States,  4  Ind.  T. 
688,  76  S.  W.  280;  Welch  v.  Ladd,  29  OkL  93, 
116  Pac.  573.  The  Judgment  of  the  United 
States  Court  at  Tulsa  admitting  the  will  to 
probate  and  the  record  of  the  same,  together 
with  tbe  will,  was  constructive  notice  of  the 
contents  thereof,  and  we  have  been  cited  to 
no  provision  of  Uie  Arkansas  statutes,  which 
were  then  in  force  in  the  Indian  Territory, 
requiring  the  same  to  be  recorded  elsewhere 
In  order  to  impart  notice  to  third  iwrties. 
While  it  is  true  there  was  a  statute  in  force 
fixing  the  area  of  what  was  known  as  record- 
ing dlstrlclB,  yet  we  have  been  cited  to  no 
law  which  required  that  wills  and  the  order 
of  court  admitting  them  to  probate  should 
be  recorded  in  tbe  recording  district  where 
the  land  was  situated.  This  land  being  situ- 
ated la  tbe  Western  district  of  the  Indian 
Territory  and  the  allottee  having  died  there, 
the  United  States  Court  at  Tulsa  had  Juris- 
diction of  the  matter  of  probating  said  will 
and  all  persrais  were  required  to  take  notice 
thereof. 

[2]  !rhe  answer  of  the  defendants  did  not 
set  up  that  they  were  innocent  purchasers  for 
value  without  notice  of  tbe  outstanding  ti- 
tle,- and  neither  the  evidoace  Introduced  nor 
the  agreed  statement  of  facts  touched  upon 
that  question.  While  the  authoritiee  seem 
to  be  somewhat  in  conflict  as  to  who  has  the 
burden  in  such  a  case,  we  think  that  the 
weight  of  authority  and  the  better  reason  is 
that  the  person  who  claims  to  be  an  innocent 
purchaser  of  land  for  value  and  without  no- 
tice of  a  prior  unrecorded  deed  or  other  in- 
strument showing  an  outstanding  title  must 
both  plead  and  prove  the  facts  necessary  to 
constitute  him  an  innocent  purchaser.  39 
Oyc.  1778-1782;  Brooks  v.  Gamer,  20  Okl. 
236,  04  Pac.  694,  97  Pac.  995 ;  BeU  v.  Pleas- 
ant et  aL,  145  CnL  410,  78  Pac.  957,  104  Am. 
ISt  Kep.  01 ;  Eversdon  y.  Mayhew,  66  CaL  163, 


3  Paa  641 ;  Bates  v.  Blgelow,  80  Ark.  86,  98 
S.  W.  126;  Hannan  v.  Seidentoph,  113  Iowa, 
658,  86  N.  W.  44 ;  IJoyd  v.  Simons,  90  Minn. 
237,  95  N.  W.  903;  Bowman  v.  Griffith,  36 
Neb.  361,  53  N.  W.  140;  Holland  v.  Ferris 
(Tex.  Civ.  App.)  107  S.  W.  102;  Seymour  v. 
McKinstry,  106  N.  T.  230,  12  N.  E.  348,  14 
N.  B5.  94;  Clark  v.  Lambert,  65  W.  Va.  612, 
47  S.  E.  312. 

It  is  an  affirmative  defense,  and  the  tacts 
constituting  the  same  are  usually  peculiarly 
within  the  knowledge  of  the  person  claiming 
to  be  an  innocent  purchaser.  He  knows 
whether  or  not  the  consideration  was  paid, 
and,  if  so,  what  it  was,  and  whether  he  had 
knowledge  of  the  outstanding  title  or  notice 
of  any  fact  that  would  toid  to  put  him  upon 
inquiry,  and  he  is  called  upon  to  plead  and  to 
prove  such  facts.  Tbe  defendants  having 
failed  in  this  case  in  the  trial  court  to  allege 
facts  showing  them  to  be  Innocent  purchas- 
ers, and  having  failed  to  prove  any  such  facts 
by  the  evidence,  they  did  not  assume  and 
discharge  at  the  trial  the  burden  which  was 
on  them  in  order  to  establish  that  defense. 

We  therefore  recommend  that  the  Judgment 
of  the  district  court  be  in  all  things  affirmed. 

PEB  CURIAM.    Adopted  in  whole; 

'  (64  Okl.  882) 

ELIiEDGB  V.  ABTERBEBRY.  (No.  6072.) 
(Supreme  Court  of  Oklahoma.    Jan.  4,  1916.) 

(ByllaUt*  hv  ih«  Court.) 

1.  JUBTICXS    or   THX    PZACB    9=>159— Atfbai. 

Bond— Obdeb  of  Couvttt  Judok. 

A  county  judge  at  chambers  or  during  vaca- 
tion has  no  authority  to  order  that  ■  bond  giv- 
en on  appeal  from  a  justice  of  the  peace  court 
shall  be  strengthened  by  obtaining  additional 
sureties  or  that  a  new  bond  be  executed. 

[Ed.  Note. — For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  {}  644,  660-678;  Dec. 
Dig.  «=»159.] 

2.  Justices  or  thk  Peaob  «s»159— Apfkai. 
Bond— Obdeb  of  Countt  Judob. 

In  counties  where  county  court  is  held  at 
more  than  one  place,  and  an  appeal  is  filed  in 
said  court  during  vacation  at  one  place,  the 
county  judge  sitting  at  chambers  at  another 
place  of  holding  court  has  no  authority  to  order 
a  new  appeal  bond  to  be  executed  or  the  old  one 
amended,  and  such  order,  when  made,  is  coram 
non  judice  and  void. 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent.  Dig.  U  644,  65(MS78:  Dec. 
Dig.  <S=3l59.]     . 

8.  Justices  or  thb  Peace  4=>159— Affbaz. 

Bond — Time  fob  Amendment— Right. 

When  a  motion  is  made  on  the  first  day  of 
the  term  to  dismiss  an  appeal  from  a  juBtice's 
court  on  account  of  a  defective  appeal  bond,  and 
the  appellant  asks  for  time  in  which  to  cure  the 
objecaons  to  the  bond,  a  reasonable  time  should 
be  granted,  and  it  is  an  abuse  of  discretion  to 
forthwith  dismiss  the  appeaL 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent.  Dig.  U  544,  550-678;  Dec. 
Dig.  ®=>159.] 

Commissioners'  Opinion,  Divisian  Na  6. 
EJrror  from  County  Court,  Garvin  County; 
W.  B.  M.  Mitchell,  Judge. 
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Action  by  W.  T.  Arterberry  against  J.  C. 
Blledge.  Judgment  for  plaintiff,  and  defend- 
ant brings  error.  Reversed  and  remanded, 
with  directions. 

R.  £}.  Bowling,  of  Ldndsay,  and  L.  H. 
Hampton,  of  Paula  Valley,  for  plaintiff  in  er- 
ror. J.  S.  OarrlMHt,  of  Lindsay,  for  defend- 
ant In  error. 

HATCHEZTT,  C  W.  T.  Arterberry  sued  3. 
'  C.  ISUedge  In  a  justice  of  the  peace  court,  and 
plaintiff  obtained  Judgment  The  defendant 
appealed  to  the  county  court  of  Garvin  coun- 
ty at  Lindsay ;  the  appeal  being  filed  in  said 
county  court  on  September  13,  1912.  A  mo- 
tion was  filed  by  the  plaintiff  on  September 
17, 1912,  to  requite  the  defendant  to  strength- 
en his  appeal  bond,  notice  thereof  having 
been  previously  given  that  same  would  be 
beard  by  the  county  Judge  in  chambers  at 
Pauls  Valley  on  September  18,  1912.  The  de- 
fendant filed  in  writing  an  objection  to  the 
bearing  in  chambers  at  Pauls  Valley,  contend- 
ing that  the  motion  to  strengthen  the  appeal 
bond  must  be  heard  in  open  court  at  Lindsay. 
On  September  18,  1912,  the  county  Judge  sit- 
ting In  chambers  at  Pauls  Valley  heard  the 
motion,  of  the  plaintiff  to  strengthen  the  ap- 
peal bond,  sustained  it,  and  ordered  that  the 
defendant  within  ten  days  file  an  appeal  bond 
with  (me  or  more  sureties  to  be  approved  by 
the  court  or  the  clerk,  otherwise  the  appeal 
would  be  dismissed.  Thereafter,  on  Septem- 
ber 28, 1912,  the  defendant  filed  a  motion  ask- 
ing that  the  time  be  extended  until  October 
14, 1912,  and  the  county  Judge  made  an  order 
extending  the  time  until  that  date.  On  Octo- 
ber 16,  1912,  the  plaintiff  filed  a  motion  to 
dismiss  the  appeal  on  the  ground  that  the  de- 
fendant had  failed  .to  comply  with  the  order 
of  the  county  judge  requiring  another  appeal 
bond  to  be  filed  which  should  be  aipproved  by 
the  court  or  the  clerk  thereof.  County  court 
convened  at  Lindsay  on  December  6,  1912, 
and  the  defendant  filed  a  motion  asking  for 
five  days'  additional  time  in  which  to 
strengthen  his  bond,  which  was  on  the  same 
day  overruled,  and  the  appeal  dismissed  for 
failure  to  comply  with  the  former  order  of 
the  county  judge  made  in  chambers  at  Pauls 
Valley  ordering  the  defendant  to  file  a  bond 
which  the  court  or  clerk  would  approve. 
From  the  order  dismissing  the  appeal  from 
the  Justice  court  to  the  county  court,  the  de- 
fendant has  appealed  to  this  court. 

[1]  Under  section  5473,  Revised  Laws  1910, 
the  county  court  on  appeal,  where  the  surety 
is  insufficient,  may  order  an  appeal  bond  to 
be  strengthened  by  the  procurement  of  addi- 
tional sureties,  or  may  order  a  new  bond  to 
be  executed  which  shall  meet  the  approval 
of  the  court,  but  we  think  such  an  order  must 
be  made  by  the  court,  and  a  judge  in  vacation 
or  at  chambers  has  no  power  to  make  such 
an  order.  Aside  from  the  very  limited  power 
conferred  by  the  common  law,  a  Judge  in 
chambers  or  during  vacation  has  only  such 
power  and  authorltar  which  is  expressly  grant- 


ed by  tlie  Constitution  or  statute  De  Liano 
et  al.  V.  Board  of  Com.,  4  Idaho,  83.  35  Paa 
841 ;  Brown  et  al.  v.  E.  ft  M.  Lumt>er  Co.,  44 
Neb.  361,  82  N.  W.  1070;  23  Cyc  644. 

The  statute  authorizes  the  court  to  make 
such  orders  in  regard  to  the  appeal  bond. 
Nowhere  in  the  Constitution  or  the  statates, 
so  far  as  our  Information  goes,  is  the  Jarls- 
dictlon  given  a  judge  as  contradlstingoiahed 
from  a  court  to  order  an  appeal  bond  to  be 
amended  or  a  new  ofoe  executed  and  filed. 
People  V.  District  Court,  28  Colo.  485,  89  Pac. 
1066 ;  Fisk  t.  Thorp  et  al..  61  Neb.  1.  TO  N. 
W.  498. 

The  exact  nature  of  the  order  in  tbis  case 
is  not  clear,  but  it  either  meant  that  the  old 
bond  should  be  strengthened  by  obtaining 
additional  sureties  which  would  meet  the  ap- 
proval of  the  judge  or  clerk  of  the  oonnty 
court,  or  that  a  new  bond  entirely  sboald  be 
filed,  which  would  meet  such  approval.  So 
far  as  the  law  involved  is  concerned,  it  makes 
no  difference  which  construction  is  placed  on 
the  order. 

[2]  But  the  appeal  was  pending  at  Lindsay, 
and  the  order  recites  that  it  was  made  in 
chambers  at  Pauls  Valley.  Garvin  ooonty 
was  divided  Into  three  county  court  districts. 
Sess.  Laws  1910-11,  p.  69.  Provision  is  made 
for  holding  such  conrt  at  two  places  otber 
than  the  county  seat,  one  of  which  la  Lindsay, 
Section  1826,  Revised  Laws  1910,  which  sec- 
tion was  Niacted  in  1909,  fixes  the  time  of 
holding  terms  of  the  county  court  in  counties 
where  such  court  Is  held  at  two  other  places 
in  addition  to  the  county  seat  So  the  county 
judge  at  chambers  in  Pauls  Valley,  during 
vacation  of  the  Lindsay  court,  had  no  juris- 
diction or  authority  to  make  the  order  touch- 
ing the  appeal  bond  in  the  case  pending  on 
appeal  at  Lindsay,  and  such  act  was  coram 
non  Judlce  and  void.  See  Laughlin  v.  Peck- 
ham,  66  Iowa,  121,  23  N.  W.  294;  Chase  ▼. 
MUler,  88  Va.  791, 14  S.  E.  646. 

[3]  When  court  convened  at  Lindsay  on 
December  6,  1912,  it  had  jurisdiction  to  re- 
quire the  defendant  to  amend  his  bond  or  file 
a  new  one.  The  question  is:  Did  the  court 
abuse  its'  discretion  In  disntlssing  the  appeal 
on  that  day,  when  the  defendant  asked  for 
time  to  cure  the  objections  to  his  bond.  The 
reason  for  dismissing  the  appeal  on  Decon- 
ber  6,  1912,  appears  to  be.  the  failure  of  the 
defendant  to  comply  with!  the  tbrmer  order 
of  the  judge  which  we  have  held  was  void. 
We  think  a  reasonable  opportunity  should 
have  been  given  the  defendant  to  cure  the 
objections  to  his  bond  after  such  objections 
had  been  passed  upon  by  the  court  at  Lind- 
say, and  that  the  dismissal  of  his  apjieal 
without  such  opportunity  was  an  abuse  of 
discretion.  We  can  ai^redate  the  position 
of  the  court  at  the  time  of  making  the  order. 
No  doubt  it  felt  that  sufficient  notice  had 
been  given  that  the  bond  must  be  amended, 
and  likely  the  term  at  Lindsay  was  very  short 
and  granting  further  time  would  be  a  greet 
inconvenience,  but  the  order  at  chambers  in 
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Pauls  Valley  on  September  18,  1912,  being 
void,  we  think  when  the  cmnrt  convened  at 
Ijlndsay  It  shonld  have  acted  upon  the  motion 
of  plaintiff  to  dismiss  the  appeal  and  the  re- 
quest of  the  defendant  for  time  to  amend  Ills 
bond,  as  though  the  former  order  had  never 
been  made.  The  former  decisions  of  this 
•court  are  to  the  effect  that  a  party  appealing 
should  be  permitted  upon  request  to  amend 
a  defective  appeal  bond,  rather  than  that  the 
appeal  should  be  dismissed.  C,  B.  I.  &  P. 
By.  Co.  V.  Moore,  34  Okl.  199,  124  Pac.  989; 
Spauldlng  Mfg.  Oa  v.  Koff,  34  Okl.  309,  125 
Paa  727 ;  Spauldlng  B4f  g.  Co.  v.  Witter  et  al., 
34  OkL  813,  125  Paa  729;  Churchman  v. 
Payte,  37  Okl.  649,  133  Pac.  178 ;  Boberta  v. 
Converse,  37  OkL  169,  131  Pac.  539 ;  Harper 
V.  Pierce,  37  OkL  467,  132  Pac.  667. 

The  defendant  in  error,  the  plaintiff  tn  the 
trial  court,  has  not  favored  us  with  a  brief, 
and  we  would  have  been  warranted  nnder 
the  rules  of  this  court,  in  reversing  the  cause 
for  such  failure,  but,  as  the  power  of  a  coun- 
ty Judge  in  chambers  or  during  vacation,  in 
counties  where  county  court  is  held  at  more 
than  one  place,  has  been  somewhat  mooted, 
we  thought  best  to  decide  tills  appeal  on  its 
merits. 

We  recommend  that  the  order  of  the  conn- 
ty  court  of  Garvin  county  at  Lindsay,  dis- 
missing the  appeal  from  the  Justice  court  be 
reversed,  and  the  cause  remanded,  with  direc- 
tions to  reinstate  the  appeal  and  proceed  in 
accord  with  this  opinion. 

PBB  bUBIAM.    Adopted  In  whole. 


(54  Okl.  3tm 

MISSOTJBI,  K.  &  T.  BT.  00.  t.  WALKBB, 

County  Treasurer,  et  aL     (No.  4983.) 
(Supreme  Court  of  Oklahoma.    Jan.  4,  1916.) 

(Byllalu*  iy  th«  Court.) 

Towns  *=»54— Township— Tax  Lbvt— LnoT. 
The  total  township  levy  for  current  ex- 
penses cannot,  without  a  vote  of  the  people, 
exceed  3  mills  in  any  one  year;  and  the  10  per 
cent,  which  the  excise  board  is  authorized  to 
add  (or  delinquent  taxes,  when  added  to  the 
sum  necessary  for  current  expenses,  must  not 
increase  the  levy  beyond  the  limit  of  three 
mills. 

[Ed.  Note.— For  other  cases,  see  Towns,  Gent. 
Dig.  H  95,  97;    Dec  Dig.  «=»54.] 

Commissioners'  Opinion,  Division  No.  6. 
Error  from  District  Court,  Pawnee  County; 
li.  M.  Poe,  Judge. 

Action  by  the  Missouri,  Kansas  &  Texas 
Eallway  Company  against  David  M.  Walker, 
County  Treasurer,  and  another.  Judgment 
for  defendants,  and  plaintiff  brings  error. 
Beversed  and  remanded,  with  directions. 

Clifford  !•.  Jackson,  W.  B.  Allen,  and  M. 
D.  Green,  all  of  Muskogee,  for  plaintiff  In 
error.  J.  A.  McCollum,  of  Pawnee,  for  de- 
fendants in  error. 


HATCHETT,  0.  This  snlt  was  Instituted 
by  the  Missouri,  Kansas  &  Texas 'Ballway 
Company,  as  plaintiff,  against  David  M. 
Walker,  county  treasurer  of  Pawnee  county, 
and  C.  C.  MarshaU,  sheriff  thereof,  defend- 
ants, for  an  injunction  to  enjoin  the  collec- 
tion of  certain  taxes  assessed  against  the 
plaintiff  on  its  property  in  Jordan  Valley 
township  and  in  school  districts  Nos.  2  and 
SI  in  Pawnee  county.  The  plaintiff  alleged 
in  its  petition  as  grounds  for  the  injunction 
that  in  the  said  school  districts  there  was 
a  levy  made  in  excess  of  the  limitation  fixed 
by  the  act  of  the  Legislature  of  March  17, 
1910  (Laws  1910,  c  64),  and  in  excess  of 
the  limitation  fixed  by  section  9,  article  10, 
of  the  Constitution,  and  that  in  said  town- 
ship there  was  also  a  levy  in  excess  of  the 
limitation  fixed  by  said  act  of  the  Legisla- 
ture. A  stipulation  as  to  the  facts  was  enter- 
ed Into  between  the  parties  and  the  cause 
submitted  thereon  to  the  court  The  stipu- 
lation shows  that  the  excise  board  of  Pawnee, 
county  made  a  levy  for  taxes  for  current 
expenses  for  the  year  Involved  for  the  sup- 
port of  common  sdiiools  in  school  district  No. 
2  of  5.5  mills;  for  the  support  of  common 
schools  In  school  district  Na  51,  5.5  mills; 
for  township  purposes  In  Jordan  Valley  town- 
ship, 8.3  mills.  The  court  granted  the  re- 
lief sought  as  to  the  two  school  districts, 
holding  that  the  levy  was  five-tenths  of  a 
mill  In  excess  of  the  limit  allowed  by  law, 
and  enjoined  the  collection  of  the  excess 
above  5  mUls,  but  refused  to  grant  the  re- 
lief sought  as  to  Jordan  Valley  township,  and 
taxed  half  the  costs  against  each  of  the  par- 
ties, and  the  plaintiff  has  appealed  to  this 
court. 
The  principal  question  Involved  is: 
"What  is  the  limit  that  the  county  excise 
board  can  levy  for  township  purposes;  is  it  3 
mills  or  3.3  mills?" 

Section  7876,  Bevised  Laws  1910,  Is  as 
follows: 

"Except  as  otherwise  provided  in  this  article, 
the  total  levy  for  current  expenses  of  each 
county,  city,  town,  township  or  school  district 
shall  not  exceed  in  any  one  year  the  following: 
County  levy,  not  more  than  5  mUls:  Provided, 
that  any  county  may  levy  not  exceeding  one 
mill  additional  in  aid  of  the  common  schools  of 
the  county,  and  in  any  county  where  a  county 
high  school  is  located,  an  additional  levy  of  not 
more  than  one  mill  may  be  made  for  the  county 
high  school:  Provided,  further,  that  where  0>» 
assessed  valuation  of  any  connty  is  less  than 
four  million  dollars,  the  county  levy  shall  not 
exceed  six  mills.  City  levy,  not  more  than  seven 
mills.  Incorporated  town  levy,  not  more  than 
five  mills.  Township  levy,  not  more  than  three 
mills.  School  district  levy,  for  the  support  of 
common  schools,  not  more  than  five  mills." 

Section  7380  provides: 

'^he  excise  board  shall  meet  at  the  county 
seat  on  the  last  Saturday  of  July  of  each  year 
for  the  purpose  of  examining  the  estimates  of 
expenses  for  the  county  and  for  each  city,  town, 
board  of  education',  township  and  school  district 
therein.  Their  meeting  snaU  be  public  and 
they  shall  keep  a  record  of  their  proceedings. 
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They  afaaQ  have  power  to  revise  and  correct  any 
estimate  certified  to  them  where  the  amount 
thereof  is  in  excess  of  the  just  and  reasonable 
needs  of  the  municipality  for  which  the  same  is 
made.  When  they  shall  Iiave  approved  each  es- 
timate, if  the  same  shall  be  within  the  limits 
for  current  expenses,  provided  by  the  first  sec- 
tion of  this  article  [section  7376]  and  shall  have 
ascertained  the  assessed  valuation  of  property 
taxed  ad  valorem  in  the  county  and  in  each  mu- 
nicipal subdivision  thereof,  and  shall  have  as- 
certained the  probable*  income  of  the  county  and 
of  each  municipal  subdivision  thereof  from  all 
sources  other  Uian  ad  valorem  taxation,  they 
shall  thereupon  make  the  levy  therefor,  adding 
thereto  the  amount  ascertained  to  be  necessary 
for  a  sinkinff  fund  which,  with  the  money  al- 
ready in  such  fund,  shall  be  sufficient  to  pay, 
at  maturity,  all  bonded  indebtedness  of  such  mu- 
nicipality, and  for  the  interest  coupons  falling 
due  OD  the  ontstanding  bonds  of  such  municipal- 
ity; to  the  total  amount  so  ascertained  to  be 
necessary  for  current  expenses,  sinking  fund  and 
interest  coupons  shall  be  added  ten  per  cent, 
for  delinquent  taxes.  The  levies  so  made  by 
them  shall  be  certified  to  the  county  clerk,  who 
shall  extend  the  same  upon  the  tax  roll. 

The  following  Bectlon  then  provides  for  the 

.  metbod  of  holding  elections  for  the  purpose 

of  increasing  the  leyy  in  case  of  necessity. 

Ifow  the  question  is  whether  or  not  under 
section  7380,  providing  the  procedure  for  the 
excise  board,  the  10  per  cent,  which  shall  be 
added  for  delinquent  taxes  authorizes  the 
board  to  add  such  10  per  cent  to  the  limit 
fixed  by  section  7376.  In  the  Instant  case 
the  excise  board  fixed  the  levy  In  the  school 
districts  at  5.6  mills,  and  in  the  township  at 
3.3  mills,  each  being  10  per  cent,  higher  than 
the  limit  fixed  by  section  7376. 

Section  9  of  article  10  of  the  Constitution 
fixes  the  limitation  for  school  district  levy 
at  not  more  than  5  mills  for  school  district 
purposes  for  support  of  common  schools  with- 
out a  vote  of  the  people  of  the  district  Then 
if  the  Legislature  Intended  that  the  10  per 
cent  which  tlie  excise  board  is  authorized 
to  add  for  delinquent  taxes  should  be  in 
addition  to  the  5  mills  authorized  for  school 
district  levy,  then  it  was  clearly  beyond  the 
point  fixed  in  the  Constitution;  but  if  the 
law  means  that  the  excise  tioard  sbUI  as- 
certain the  sum  of  money  necessary  for  the 
purposes  named  therein,  then  should  add 
10  per  cent  thereto,  but  that  the  total 
should  be  within  the  6-mill  levy,  the  act 
would  be  in  accord  with  the  Constitution. 
The  act  being  susceptible  of  a  construction 
which  will  uphold  it  the  courts  will  so  con- 
strue It  a,  R.  I.  &  P.  Ry.  Co.  V.  Beatty, 
34  Okl.  321,  118  Paa  367,  126  Pac.  736,  42 
L.  R.  A.  (N.  S.)  984;  St  L.,  eta,  R.  Co.  v. 
Zaiondek  et  al.,  28  OkL  746.  115  Pac.  867. 

The  defendants  admit  that  the  6-miU  limi- 
tation for  school  district  purposes  was  bind- 
ing upon  the  Legislature,  but  contend  that  it 
was  the  intent  of  the  Legislature  in  the  sec- 
tion above  quoted  to  fix  the  maximum  limit 
at  5.5  mills  for  school  district  purposes,  and 
S.S  mills  for  township  purposes,  and  wherein 
the  Legislature  exceeded  the  limit  provided 
by  the  Constitution  as  to  the  levy  for  school 
district  purposes,  the  statute  should  be  re- 


duced within  such  limit,  but  aflowed  to  stand 
as  fixed  for  township  purposes,  because  the 
3.3  mills  would  be  within  the  Umit  of  tbe 
Constitution.  In  other  words,  they  want 
the  law  In  that  regard  to  be  made  to  read 
as  follows: 

"That  the  10  per  centum  for  delinquent  taxes 
shall  be  added  to  the  total  amount  found  neces- 
sary for  current  expenses,  sinking  fund  and  in- 
terest coupons,  even  though  such  an  addition 
would  exceed  the  limitation  fixed  by  section  1  of 
said  act,  unless  such  an  addition  would  exceed 
tbe  limit  fixed  by  the  Constitution,  and  then  in 
that  event  no  such  addition  can  m  made." 

Our  task'  is  to  construe  these  statutes  and 
ascertain  the  true  Intent  of  the  Legislature. 
It  is  not  to  be  presumed  that  the  Legislature 
intended  to  go  beyond  the  limit  fixed  by  tbe 
Constitution  in  any  event  If  we  place  such 
construction  upon  this  act  as  contended  for 
by  the  defendants,  then  we  must  say  tbat 
the  L«gislature  intended  to  fix  a  maxlmuin 
Umit  for  school  district  purposes  t>eyond  that 
fixed  in  the  Constitution,  But  If  we  give 
this  act  the  construction  contended  for  by 
tbe  plaintiff,  then  all  of  its  parts  and  each 
of  its  provisions  would  be  within  the  maxi- 
mum levies  fixed  by  the  organic  law.  And 
further,  It  Is  the  true  rule  of  constmctlon 
tbat  all  parts  of  an  act  of  the  Legislature 
should  be  so  construed  if  possible,  as  to  make 
them  harmonious  and  give  effect  to  eadi 
provision.    Section  7376  says: 

That  "except  as  otherwise  provided  in  tbia 
article  (which  means  that  uuIms  an  election  ia 
held  under  the  provisions  of  this  article)  the 
total  levy  for  current  expenses  of  eacli  ooonty, 
city,  town,  township  and  school  district  shall 
not  exceed  in  any  one  year  the  following: 
•  •  •  Township  levy  not  more  than  three 
mills;  school  district  levy,  for  the  support  of 
common  schools,  not  more  than  five  milla." 

If  section  7380  should  be  construed  as  to 
permit  the  excise  board  to  add  10  per  cent 
for  delinquent  taxes  to  the  3  mills  for  town- 
ship purposes  and  the  5  mills  for  school  dis- 
trict purposes,  then  section  7376  could  not  be 
given  its  plain  and  clear  meaning,  but  it 
would  be  necessary  in  that  event  to  give  it 
the  meaning  tbat  the  total  levy  for  township 
purposes  should  be  3  mills  and  an  additional 
10  per  cent,  and  the  total  levy  for  sdiool 
district  purposes  6  mills  and  10  per  cent 

The  trial  court  evidently  took  the  view 
that  tbe  levy  for  school  district  purposes 
exceeded  the  limit  fixed  by  the  Constitution, 
and  therefore  enjoined  the  collection  of  tbe 
taxes  in  excess  of  5  mills,  but  tbat  the  proper 
construction  of  section  7380,  Revised  Laws 
1910,  would  permit  the  excise  board  to  levy- 
taxes  for  township  purposes  at  10  per  cent 
above  the  3  mills  fixed  by  section  7376.  We 
cannot  arrive  at  any  other  conclusion  than 
that  the  trial  court  erred  in  so  construins 
the  act,  and  that  tbe  true  ctmstrnction  is  ttiat 
the  total  the  excise  board  can  levy  for  town- 
ship puriKMCS  is  3  mills,  and  that  the  10  per 
cent  which  the  law  provides  shall  be  added 
for  delinquent  taxes,  when  added  to  the 
amount  estimated  to  be  necessary  for  current 
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expenses,  for  the  townSblp  must  be  within 
the  3-mUI  maximum  limit. 

We  therefore  recommend  that .  the  Judg- 
ment of  the  trial  court  be  reyersed  and  the 
cause  remanded,  with  directions  to  enter 
Judgment  In  favor  of  the  plaintiff  eqjolnlng 
the  collection  of  the  excess  In  taxes  and  as- 
sessing the  costs  against  the  defendants. 

PER  GUBIAM.    Adopted  in  whole. 


(54  Okl.  3CS) 

Mcdonald  t.  oobb.   (No.  4989>) 

(Supreme  Court  of  Oklahoma.    Jan.  4,  1916.) 

(SytUbut  ly  (h«  Oowrt.) 
X,  AmxALB  ®=>96— RESTBiaHnTO  or  Stook-~ 

^REQOTSITBS  Ol"  NOTIOB. 

Under  Snyder's  Compiled  Laws  of  Okla- 
homa, S  168,  also  R«v.  Laws  1910,  {  153,  the  no- 
tice required  to  be  given  \g  a  par^  restraining 
tAoA,  to  the  owner  thereof,  or  the  party  lutving 
them  in  chargey  need  not  be  in  writing. 

[Ed.  Note.— For  other  cases,  see  Animals, 
Cent  Dig.  fS  390-896,  402^06,  415;  Dec.  Dig. 
«=>95.] 

2.  AmxAxs  «=99&— Dakaoks— NonoB  to  Ab- 

8K88 — COKFUTATIOIT  OF  TlMB. 

The  24  hours  allowed  under  the  same  sec- 
tions for  the  giving  of  notice  to  the  justice  of  the 
peace  to  be  and  appear  on  the  premises  and  as- 
sess damages  must  be  estimated  ezclasive  of 
Sunday. 

[Ed.  Note.— For  other  cases,  see  Animals, 
Cent  Dig.  H  390-396,  402-406,  416;  Dec.  Dig. 
^»95.] 

Oammlssloners'  Opinion,  Division  No.  0. 
Error  from  County  Court,  Wagoner  County; 
Leon  B.  Fant,  Judge. 

O.  O.  McDonald  brought  action  in  replevin 
against  Alex  Cobb.  Judgment  for  defendant, 
and  plaintiff  brings  error.    AfSrmed. 

Wm.  H.  Graham  and  H.  E.  Cunningham, 
both  of  Wagoner,  for  plaintiff  in  error.  W. 
T.  &  A.  G.  Hunt,  of  Wagoner,  for  defendant 
In  err>or. 

BOLES,  O.  This  is  an  action  in  replevin, 
Instituted  by  plaintiff  in  error  against  de- 
tendant  in  error  (hereinafter  referred  to  as 
plaintiff  and  defendant,  respectively),  in  the 
county  court  of  Wagoner  county.  The  re- 
plevin suit  was  defended  upon  the  theory 
that  the  cattle  claimed  in  the  replevin  ac- 
tion were  rightfully  held  by  the  defendant 
under  and  by  virtue  of  the  herd  law.  Plain- 
tiff complains  that  the  defendant  was  not 
entitled  to  the  possession  of  the  cattle  on  ac- 
count of  Irregularities  In  the  distraint  pro- 
ceedings; in  other  words,  the  notice  to  the 
defendant,  required  under  the  statute,  that 
bis  cattle  were  held  to  answer  damages  for 
tr^passlng  upon  the  lands  of  the  defendant, 
sbould  be  in  writing.  Second.  That  the  no- 
tice required  by  tb^  statute  to  be  given  the 
Justice  of  the  peace  should  be  given  within 
24  hours,  in  the  event  a  settlement  cannot  be 
effected  after  the  first  notice  given;  and  of 
tbese  in  their  order. 


[1]  The  notices  referred  to  are  found  in 
Snyder's  Complied  Laws  of  Oklahoma,  J  168, 
also  in  Rev.  L.  1910,  9  153,  somewhat  modi- 
fled  by  the  revision.  Section  168  reads  as 
follows: 

"Within  forty-eight  honn  after  the  stock  has 
been  restrained,  Sunday  not  being  included,  the 
party  so  injured,  or  his  agent  shall  notify  the 
owner  of  said  stock,  when  known,  and  if  un- 
known, the  party  having  them  in  charge,  and  if 
said  owner  shall  fail  to  satisfy  the  person  whose 
lands  are  trespassed  upon,  he  shall  within  twen- 
ty-four hours  thereafter,  notify  some  disinter- 
ested justice  of  the  peace  to  be  and  appear  upon 
the  premises  to  view  and  assess  tlie  damages; 
such  notice  to  be  written." 

It  will  be  noticed  that  the  statute  provides 
that  the  owner  shall,  within  48  hours  after 
the  stock  has  beoi  restrained,  Sunday  not 
being  included,  notl^  the  owner  of  said 
stock,  and,  if  said  owner  shall  fall  to  satisfy 
the  person  whose  lands  are  trespassed  upon, 
he  shall  within  24  hours  thereafter  notify 
some  disinterested  Justice  of  the  peace  to  be 
and  appear  upon  the  premises  and  view  and 
assess  the  damages;  such  notice  to  be  writ- 
ten. 

Plaintiff  claims  the  first  notice  to  the  own- 
er or  the  party  in  possession  should  have' 
been  in  writing,  and,  having  been  given  ver- 
bally, was  no  notice  at  aU.  The  statute  being 
mandatory  and  Jurisdictional,  a  failure  to 
comply  with  the  statute  would  lose  to  the 
defendant  his  right  under  the  statute  to  hold 
the  stock  for  damages  sustained.  As  to  the 
notice,  the  plaintiff  cites  Ensley  v.  State,  4 
Okl.  Or.  49,  109  Pac.  260 ;  Olemmens  ▼.  State, 
5  Okl.  Cr.  119,  U3  Pac.  234 ;  Jones  v.  Dash- 
ner,  89  Mich.  246,  60  N.  W.  849;  Mlnard  v. 
Douglas  County,  9  Or.  206.  In  Jones  ▼. 
Dashner,  supra,  the  statute  provided  that  tbef 
person  im]>oundlng  animals  shall  give  notice 
to  the  owner  which  shall  be  delivered  to  the 
party  or  left  at  his  place  of  abode  and  shall 
contain  a  description  of  the  beasts.  It  is 
clear  that  the  notice  required  under  the  Mich- 
igan statute  must  be  in  writing,  for  the  nmn- 
ner  of  giving  the  same  and  the  return  there- 
of clearly  imply  that  a  written  notice  was 
required.  -  In  Glemmens  v.  State,  supra. 
Judge  Doyle,  who  wrote  the  opinion,  had  un- 
der consideration  the  notice  required  by  stat- 
ute to  be  given  by  the  defendant  of  his  inten-  ' 
tlon  to  appeaL  This  statute  also  provides 
that  proof  of  such  service  of  notice  must  be 
filed  with  the  clerk  of  the  cburt,  clearly  im- 
plying a  written  notice.  But  In  this  case  a 
different  statute  is  before  us  for  considera- 
tion. In  the  instances  cited,  a  written  notice 
was  intended  by  the  statute,  but  the  statute 
before  us  simply  provides  that  the  notice  be 
given,  and  does  not  designate  what  sort  of  a 
notice,  and  In  the  same  statute  other  notices 
are  required  to  be  given  in  writing.  If  the  • 
framers  of  the  statute  had  been  of  the  opin- 
ion that  it  was  necessary  to  give  the  first 
notice,  and  the  one  complained  of  herein.  In 
writing,  it  would  have  been  an  easy  matter 
for  them  to  have  said  so;  .consequently,  we 
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hold  that  the  notice  In  the  Instant  case,  be- 
ing verbal,  was  sufficient 

[2]  It  Is  next  contended  that  the  notice 
given  to  the  justice  of  the  peace  was  not 
given  within  the  time  required  by  law ;  that 
Is  to  say,  24  hours  after  the  giving  of  the 
first  notice.  The  evidence  shows  that  the 
first  notice  required  was  given  verbally  about 
12:30  o'clock,  Saturday,  April  15th.  Sun- 
day Intervening,  within  24  hours,  the  notice 
was  given  to  the  Justice  'of  the  peace  about 
10  o'clock  the  following  Monday.  Plaintiff 
In  error  contends  that  Sunday  should  have 
been  counted  In,  and  that  consequently  the 
notice  was  not  given  within  24  hours  as  re- 
quired by  the  statute  after  giving  the  first 
notice.  This  contention  Is  not  wholly  with- 
out reason,  but  we  believe  under  our  statute 
which  provides  (section  2937,  Rev.  I*  1910), 
"Whenever  any  act  of  a  secular  nature,  other 
than  a  work  of  necessity,  or  mercy,  is  ap- 
pointed by  law  or  contract  to  be  performed 
upon  a  particular  day,  which  day  falls  upon  a 
holiday,  such  act  may  be  performed  upon  the 
next  business  day,  with  the  same  effect  as  If 
It  had  been  performed  upon  the  day  appoint- 
ed," the  notice  required  to  be  given  In  the 
present  case  not  being  an  act  of  necessity  or 
mercy,  Sunday  should  be  counted  out,  and  it 
the  notice  is  set'ved  within  24  hours,  not 
counting  Sunday,  it  would  be  sufficient.  It 
therefore  follows  that  the  notice  given  the 
Justice  of  the  peace  was  served  In  time. 

This  being  the  law,  we  find  no  error  in  the 
record  and  recommend  that  the  Judgment  of 
the  court  below  be  In  all  things  affirmed. 

PEB  CURIAM.    Adopted  in  whole. 


(54  Okl.  3«9) 

GUTENBERG  MACH.  CO.  v.  HUSONIAN 
PUB.  CO.  (No.  5044.) 

(Supreme  Court  of  Oklahoma.     Jan.  4,  1918.) 

(Syllaiiu  iy  th«  Court.) 

1.  Sales  4=>440  —  Bbxach  or  Wabrantt  — 
Evidence  or  Yalub— Pbick. 

In  an  action  involving  a  breacn  of  war- 
ranty in  the  sale  of  personal  property,  the  pur- 
chase price  is  competent  evidence  of  the  value 
'  of  the  property  if  it  had  l>een  as  warranted. 

[Ed.  Note. — For  other  cases,  see  Sales,  Gent. 
Du.  SS  1261-1276;  Dec  Dig.  «=>440.] 

2.  Affbal  and  Ebbob  9=>1064  —  BU.bhi.ebs 
Ebbob— Instbuctioms. 

Giving  an  instruction  which  as  an  abstract 
proposition  is  erroneous,  but,  when  applied  to 
the  evidence,  has  the  same  meaning  as  it  would 
have  had  if  it  were  strictly  correct,  is  not  re- 
versible error. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Gent  Dig.  t(  4219,  4221--4224;  Dec.  Dig. 
«S=al064.] 

S.  Apfeai.  and  Ebb»b  ^=>1061  —  Habvless 
Bbbob— Admission  or  Evidence. 

Where  a  written  contract  of  purchase  which 
contains  a  warranty  is  already  in  evidence,  the 
admission  of  a  letter  which  does  not  tend  to 
prejudice  the  jury  nor  enlarge  the  warranty,  al- 


thoogh  it  is  inc<Hnpetent,  Is  not  reversible  v- 

TOT. 

[Ed.  Note. — ^For  other  cases,  see  Appeal  and 
Error,  Gent  Dig.  t{  4161-4170;   Dec.  Dig.  «=> 

1051.] 

(Tommlssionenl'  Opliil<m,  Divlsioa  Vo.  6. 
Error  from  District  Court,  Choctaw  Connty; 
A.  H.  Ferguson,  Judge. 

Action  by  the  Gutenberg  Madiine  Company 
against  the  Husonlan  Publishing  '0>mpaiiy. 
Judgment  for  defendant,  and  plaintiff  brings 
error.    Affirmed. 

B.  B.  Stephenson,  of  Hugo,  for  plalntlfl  in 
error.  Stewart  ft  McDonald,  of  Hugo,  for 
defendant  in  error. 

HATCHBTTT,  O.  This  was  a  suit  by  the 
plaintiff  in  error,  Gutenberg  Machine  Com- 
pany, as  plaintiff,  against  Hnsonian  Publish- 
ing Company  and  other  parties  in  the  district 
court  of-Ghoctaw  county  on  promissory  notes 
aggregating  $1,500,  and  interest,  and  for  the 
foreclosure  of  a  chattel  mortgage  on  a  lino- 
type machine  which  was  given  to  secure  the 
payment  of  the  said  notes.  While  there  were 
other  defendants  in  the  trial  court.  It  was 
agreed  that  the  defendant  in  error  here  was 
the  real  defendant,  and  the  case  was  tried  on 
that  theory,  and  it  will  be  so  considered  here. 

The  facts  show  that  the  plaintiff  had  sold 
the  linotype  machine  to  the  defendant  for 
$2,260,  part  cash,  and  notes  were  given  for 
the  deferred  payments  and  a  chattel  mort- 
gage to  secure  the  notes ;  $750  had  been  paid, 
and  this  suit  was  brought  to  recover  on  the 
unpaid  notes  for  the  balance  of  the  parchase 
price,  and  to  foreclose  the  mortgage  on  the 
machine.  The  defendant  tendered  into  court 
as  full  payment  of  its  indebtedness  $250,  and 
set  up  a  breach  of  warranty  in  the  contract 
of  purchase,  and  alleged  that  the  defendant 
had  been  damaged  in  the  sum  of  $1,250,  in 
that  the  machine  did  not  prove  to  be  as  war- 
ranted. The  jury  returned  a  verdict  for  the 
defendant,  and  Judgment  was  thereupon  en- 
tered for  the  plaintiff  for  the  amonnt  of  $250 
as  tendered,  and  the  plaintiff  hEis  appealed  to 
this  court 

The  following  questions  are  presented  and 
argued  In  the  briefs:  (1)  That  the  evidence 
was  not  sufficient  to  sustain  the  verdict ;  (2) 
that  the  court  misdirected  the  Jury  in  its  in- 
structions; (3)  that  the  court  admitted  in- 
competent evidence,  to  go  to  the  Jury  whidi 
was  prejudicial  to  the  plaintiff. 

[1]  1.  On  the  first  proposition  the  plaintiff 
contends  that  the  defendant  failed  to  prove 
the  market  value  of  the  machine  if  it  bad 
been  as  warranted,  and  therefore  that  the 
evidence  was  Insufficient  to  show  the  amount 
of  its  damage.  It  was  incimibent  on  the  de- 
fendant to  prove  the  warranty,  the  conse- 
quent breach  thereof,  and  the  amount  that 
it  was  damaged  thereby.  The  evidence 
shows:  That  the  machine  was  bought  by 
written  order  which  was  duly  accepted  by 
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the  plaintiff,  and  that  It  contained  the  follow- 
ing provision: 

"It  is  tmdeTBtood  and  agreed  that  the  Gnten- 
berg  Machine  Company  guarantees  the  ahove- 
described  linotype  to  have  been  carefully  re- 
paired and  to  be  capable  of  doin|;  aa  good  work 
aa  can  be  done  with  a  new  machine  of  the  same 
kind,  when  in  the  hands  of  a  competent  work- 
man." 

Also  that  there  were  a  number  of  defectlTe 
parts,  and  that  a  considerable  jBum  of  money 
was  soon  expended  on  it  for  repairs  and 
new  parts,  and  that  it  was  capable  of  doing 
abont  50  or  60  per  cent,  as  much  work  as  a 
new  machine  of  the  kind  would  do.  That 
the  purchase  price  agreed  to  be  paid  was  |2,- 
250,  and  witnesses  testified  that  its  value  In 
the  condition  In  which  it  was  received  was 
from  1500  to  $130,  the  Jury  evidently  find- 
ing that  it  was  of  the  valne  of  $1,000. 

Section  2865,  Revised  Laws  1910,  la  as  fol- 
lows: 

"The  detriment  caused  by  the  breach  of  a  war- 
ranty of  the  quality  of  personal  property,  la 
deemed  to  be  the  excess,  if  any,  of  the  valne 
which  the  property  would  have  had,  at  the  time 
to  which  the  warranty  referred,  if  it  had  been 
complied  with,  over  it«  *  •  •  value  at  that 
time." 

And  the  rule  In  this  state,  as  well  as  the 
great  weight  of  authority  of  the  other  states, 
is  that  the  measure  of  damages  for  the  breach 
of  a  warranty  of  the  quality  of  personal  prop- 
erty is  the  difference  between  the  value  of  the 
property  if  it  had  been  as  warranted  and  its 
actnal  value  with  the  defects.  Wiggins  v. 
Jackson,  31  OkL  292,  121  Paa  662,  43  L.  R. 
A-  (N.  S.)'  153 ;  Spauldlng  Mfg.  Co.  v.  HoU- 
day,  32  OkL  823, 124  Fac.  35 ;  Spauldlng  Mfg. 
Co.  V.  Cooksey,  34  Okl.  790,  127  Pac.  414; 
Burgess  et  aL  v.  Felix,  42  OkL  193,  140  Pac. 
1180;  35  Cyc.  468,  and  authorities  there  cit- 
ed. But  the  purchase  price  is  competent  evi- 
dence of  the  value  of  the  article  purchased  as 
warranted.  Burgess  et  aL  v.  Felix,  supra; 
35  Qyc.  468-471,  and  authorities  dted. 

In  Burgess  et  aL  v.  Felix,  supra,  it  is  said: 
"Proof  of  the  purchase  price  of  the  mares  by 
the  plaintiff,  and  that  proof  not  being  contro- 
verted in  any  manner,  is  strong  and  convincing 
proof  of  the  value  of  the  maree  as  warranted, 
and,  in  the  absence  of  other  evidence  as  to  the 
value  of  said  mares,  the  purchase  price  is  prima 
facie  their  value  as  warranted." 

In  the  instant  case  there  was  no  evidence 
of  the  value  of  the  machine  as  warranted^  ex- 
cept the  purchase  price  of  $2,250,  and  under 
the  rule  announced  In  the  last-cited  case  that 
was  prima  facie  the  value  of  the  machine  if 
it  had  been  as  warranted  in  the  contract  of 
sale.  See,  also,  J.  I.  Case  Plow  Ca  v.  Niles 
&  Scott  Company,  90  Wis.  590,  63  N.  W.  1013 ; 
Ask  V.  Beck  (Tex.  Civ.  App.)  68  S.  W.  53; 
Beard  v.  Miller  (Tex,  App.)  16  S.  W.  655; 
Tatum  V.  Mohr,  21  Ark.  349;  C.  Aultman  & 
Co.  V.  Glnn,  1  N.  D.  402,  48  N.  W.  336. 

So  we  hold  that  in  this  case  there  was  suffi- 
cient evidence  for  the  Jury  to  find  the  value 
of  the  machine  as  warranted,  and,  there  be- 
ing proof  of  the  breach  of  warranty  and  the 
value  of  the  machine  with  its  defect8>  there 


was  Bufadent  evidence  to  sustain  the  verdict 
as  to  the  amount  of  damages. 

[2]  2.  As  to  the  second  proposition  the 
plaintiff  in  error  contends  that  the  trial  court 
misdirected  the  Jury  as  to  the  measure  of 
damages.  A  portion  of  the  instruction  com- 
plained of  is  as  follows: 

"Unless  you  sbonld  further  find  that  at  the 
time  the  mortgage  and  notes  were  given,  there 
was  a  contract  entered  into  for  the  purchase  of 
certain  property,  and  that  under  the  terms  of 
that  contract  this  plaintiff  warranted  that  prop- 
erty to  be  of  certain  character  and  certain  qual- 
ity, and  that  there  has  been  a  breach  of  said 
warranty  in  that  it  was  not  of  that  quality,  and 
that  breach  is  sufficient  to  reduce  the  value  of 
that  property  to  the  extent  that  there  is  not 
due  now  over  the  sum  of  $250,  then  in  that 
event  it  would  be  your  duty  to  find  for  the  de- 
fendant In  other  words,  where  a  contract  is 
entered  into  and  express  warranty  in  the  con- 
tract that  the  property  will  be  of  certain  char- 
acter, the  party  who  makes  these  warranties 
must  live  up  to  them,  and,  if  the  property 
proves  to  be  of  a  character  different  to  that — 
that  is,  defective,  and  not  of  the  quality  war- 
ranted--and  by  reasod  of  that  the  property  is  of 
less  value  that  it  would  have  been  if  it  had  been 
of  the  character  and  quality  warranted  in  the 
contract,  then  tlie  party  tued  would  onlp  have 
to  pay  what  the  property  toot  actually  worth  tf 
he  retained  it." 

As  an  abstract  proposition  of  law,  this  in- 
struction Is  clearly  erroneous.  It  Is  tanta- 
mount to  saying  that  the  measure  of  dam- 
ages would  be  the  difference  between  the  pur- 
chase price  and  the  actual  value  of  the  prop- 
erty as  received,  and  we  have  held  the  rule 
to  be  that  the  measure  of  damages  is  the 
difference  between  the  value  of  the  property 
if  it  had  been  as  warranted  and  its  actual 
value  as  received;  but  in  this  case  the  only 
evidence  of  the  value  of  the  machine,  if  it 
had  been  as  It  was  warranted  to  be,  is  the 
purchase  price.  The  Jury  must  have  found 
that  the  pnrchase  price  was  its  value  if  it 
had  been  as  warranted.  Therefore  there  Is 
no  distinction  in  this  case  between  the  pur- 
chase price  and  the  value  of  the  machine  if 
it  had  been  as  warranted,  and,  so  far  as  the 
evidence  here  goes,  there  is  no  difference  be- 
tween the  two  rules  for  the  measure  of  dam- 
ages. We  therefore  hold  that  while,  as  an  ab- 
stract proposition  of  law,  the  instruction  was 
erroneous,  as  applied  to  the  evidence  in  this 
case,  It  did  not  prejudice  the  rights  of  the 
plaintiff.  See  authorities  above  cited.  The 
plaintiff  requested  an  Instruction  which  gave 
the  true  measure  of  damages,  but  the  court 
refused  to  give  it,  and  gave  the  one  above 
quoted  instead,  but  we  hold  in  this  case  that 
it  was  not  prejudicial  error. 

[3]  3.  On  the  proposition  that  the  court 
admitted  Incompetent  evidence  over  the  ob- 
jection of  the  plaintiff,  it  seems  that  the  con- 
tract of  sale  included  the  following  war- 
ranty: 

"It  is  understood  and  agreed  that  the  Guten- 
berg Machine  Company  guarantees  the  above- 
described  Unotype  to  have  been  carefully  repair- 
ed and  to  be  capable  of  doing  as  good  work  as 
can  be  done  with  a  new  machine  of  the  same 
Idnd  when  in  the  hands  of  a  competent  work- 
man." 
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Brldence  was  admitted  to  the  effect  that 
the  machine  was  defective,  and  in  the  hands 
of  a  competent  operator  it  would  not  do  sub- 
stantially as  mnch  work  as  a  new  machine. 
The  plaintiff  contends  tliat  evidence  as  to  the 
quantity  of  work  that  this  machine  would  do 
was  incompetent  under  this  warranty.  While 
the  terms  of  the  warranty  are  not  as  precise 
as  they  could  have  been  made,  yet  we  be- 
lieve that  they  were  intended  to  mean  that 
this  machine  would  do  as  efficient  work  as  a 
new  one,  and  certainly  the  efficiency  of  the 
machine  would  cover  the  amount  of  work 
that  could  be  done  on  it  or  the  speed  with 
which  it  would  do  Its  work.  We  think  that 
no.  error  was  committed  by  the  court  in  per- 
mitting this  evidence  to  be  introduced. 

The  plaintiff  further  contends  that  the 
court  committed  error  in  allowing  the  de- 
fendant to  Introduce  In  evidence  the  fol- 
lowing letter: 

-Obic&ga,  ni.,  May  13,  1909. 

"Mr.  R.  O.  Hardy,  The'Husonian,  Hugo,  OkL 
— ^Dear  Sir:  In  accordance  with  our  promise, 
we  give  yon  berewith  proposition  on  our  rebuilt 
linotype  machines. 

"We  have  a  number  of  model  1  two-letter  lino- 
types that  we  are  thoroughly  rebuilding,  These 
machines  when  received  in  our  shop  are  com- 
pletely taken  apart  and  immersed  in  a  chemical 
solution,  which  removes  the  paint  and  grease, 
enabling  us  to  see  the  true  condition  of  the  ma- 
chine, ne  parts  of  the  machines  are  then  as- 
sembled in  exactly  the  same  manner  as  they 
were  when  being  built  originally.  All  worn 
parts  are  thrown  away  and  are  replaced  by  new 
ones. 

"We  will  sell  one  of  these  machines,  with  one 
magazine,  one  font  of  new  two-letter  matrices, 
that  ^ou  may  select  from  the  specimen  book  of 
the  hnotype  company  SO  sew  spacebands  and 
universal  mold,  for  |2.250.00,  f.  o.  b.  Chicago. 
Terms  to  responsible  partiee--$500.00  casli  and 
the  balance  in  monthly  6%  notes  of  $50.00  each, 
the  deferred  payments  being  secured  on  the  ma- 
chine. 

*<The  model  1  machine  will  car^  all  matrices 
from  6  pt  to  11  pt,  inclusive.  The  Universal 
iFold  is  exactly  the  same  mold  that  is  sent  out 
at  this  time  with  new  machines.  It  can  be  ad- 
justed by  the  means  of  liners  from  5  pt  to  14 
St  in  body  and  to  any  measure  up  to  and  indnd- 
ig  30  ems  pica  in  length. 

"We  incloee  herewith,  a  list  showing  the  new 
and  improved  parts  added  to  all  rebuilt  ma- 
chines. 

"We  can  furnish  a  heater  for  either  gas,  gas- 
oline or  coal  <riL 

"We  also  have  a  model  3  two-letter  linotype 
machine  that  will  be  in  first-class  condition. 
This  machine  will  cairy  all  matrices  from  5  pt 
to  14  pt,  inclusive.  We  will  thoroughly  over- 
haul it  and  sell  it,  with  new  matrices,  new 
spacebands,  one  magazine  and  Universal  mold, 
for  $2,600.00  f.  o.  b.  Chicago,  taking  port  cash 
and  the  balance  on  time. 

"All  rebuilt  machines  are  guaranteed  to  do  as 
mnch  work  and  as  good  work,  in  the  hands  of  a 
competent  workman,  as  can  be  had  from  a  new 
machine. 

"We  can  make  shipment  of  a  rebuilt  machine 
at  this  time  within  two  or  three  days  from  re- 
ceipt of  order. 

"Hoping  to  hear  further  from  you  and  to  be 
favored  with  your  order  for  one  of  our  machines, 
which  will  have  our  best  attention,  we  are,  yours 
very  truly,  Gutenberg  Machine  Company,  Will 
S.  Menamm,  President.    S-ES  Enc" 


The  letter  was  dated  May  13,  1909,  and 
the  contract  of  sale  was  made  on  June  10, 
1909.  We  do  not  think  the  letter  was  com- 
petent evidence  in  the  case.  When  th^  same 
was  offered  and  objection  properly  made,  the 
record  shows  that  the  court  asked  tUa  aues- 
tlon: 

"Do  you  introduce  this  as  being  part  of  the 
contract?  Mr.  Stewart:  This  shows  the  rela- 
tionship of  the  parties;  that's  a  letter  from 
the  company  ecplaining  this  transaction." 

Whereupon  the  court  overruled  the  objec- 
tion and  allowed  it  to  be  Introduced.  It 
seems  to  us  that  the  only  purpose  of  intro- 
ducing it  was'  to  use  it  to  supplement  the 
written  contract  of  purchase.  The  contract 
purported  to  be  complete  within  Itself,  and 
could  not  be  varied  by  extraneous  evidence. 
But,  after  a  careful  reading  of  the  letter,  we 
cannot  see  anything  in  it  which  could  have 
prejudiced  the  plaintiff  in  the.  minds  of  the 
Jury.  It  seems  only  to  inform  the  purchaser 
as  to  bow  these  secondhand  machines  were 
taken  apart,  repaired,  and  put  together,  and 
the  terms  of  sale,  etc,  and  contains  nothing 
which  conld  tend  to  enlarge  or  extend  the 
warranty  In  the  contract  of  sale^  exceiit  the 
following: 

"AB  rebuilt  machines  are  guaranteed  to  do 
as  much  work  and  as  good  work,  in'  the  hands 
of  a  competent  woikmao,  as  can  be  had  from 
a  new  machine." 

Having  held  that  the  warranty  in  the  con- 
tract of  sale  that  this  machine  is  "capable 
of  doing  as  good  work'  as  can  be  done  with 
a  new  machine"  means  also  "as  much  work," 
we  do  not  think  the  statement  in'  the  letter 
was  different  in  effect  from  the  warranty  In 
the  contract  Therefore  the  admission  of  the 
letter  in  evidence,  while  error,  was  not  prej- 
udicial to  the  substantial  rights  of  the  plain- 
tiff, and  therefore  not  reversible  error. 

Having  arrived  at  the  above  conclusions, 
we  recommend  that  the  Judgment  of  the  trial 
court  be  affirmed. 

PER  CURIAM.    Adopted  in  whole. 


(64  OU.  354) 

REED  T.  M00RE3.     (No.  4T97.) 
(Supreme  Court  of  Oklahoma.    Jam.  4,  1916.) 

(Suttaliu  5y  the  Court.) 

1.  iiandlobd  and  tenant  ®=>28  —  lxabe  — 
Fbaud  —  Obai.  Aqbeexxnt  to  Repaib  — 
Bbeacb. 

Where  a  lessor  agrees  orally  to  make  cer- 
tain repairs  and  improvements  on  a  building  in 
the  future,  and  the  lessor  and  lessee  enter  into 
a  lease  contract  in  writing  which  makes  no  men- 
tion of  such  repairs,  and  the  evidence  shows 
a  failure  to  comply  with  such  oral  agreemcut, 
that  does  not  constitute  fraud  sufficient  to  set 
aside  the  written  instrument,  in  the  absence  of 
evidence  that  the  lessor  at  the  time  he  made 
such  agreement  did  not  intend  to  carry  it  out, 
or  that  he  made  it  with  intent  to  deceive  the 
lessee. 

[Ed.  Note. — For  other  cases,  see  Landlord 
and  Tenant,  Cent  Dig.  {i  82-84;  Dec.  Dig. 
«s»28.] 
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2.  EviDEjTCB  «=>442  —  Paboi.  —  WBrrraw 
IjEase— Oral  Aokeimeiit  fob  Rkfairs. 
Parol  evidence  that,  several  days  prior  to 
the  erecution  of  a  written  lease,  the  lessor 
orally  agreed  to  make  certain  repairs  and  im- 
provements on  the  building  is  not  competent  in 
m.  snit  brought  on  the  written  lease  contract  for 
rent,  where  the  written  lease  purports  to  be 
m.  complete  contract  and  does  not  include  any 
agreement  to  make  such  repairs. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  JS  1874-1897;   Dec.  Dig.  <S=>442.] 

S.  Evidence  ®=>443  —  Paboi.  —  Wbitten 
Lease— Ck)NsiDERATTON—OBAi.  ^obeekenT. 
Although  such  an  agreement  to  make  re- 
pairs may  have  been  a  part  of  the  consideration. 
It  was  a  contractual  act,  and  parol  evidence 
thereof  was  not  competent,  for  if  it  were  per- 
mitted it  would  add  by  parol  another  term  to 
the  contract  as  written. 

fEd.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  Sf  2048-2051 ;   Dec.  Dig.  «=3443.] 

4.  Evidence  €=>443— PAROir-WRiTTBW  Lease 

— CONSIDEBATION— ObAL  AOBEEMERT. 

A  ruling  of  the  trial  court  striking  out  such 
•ridence,  which  was  introduced  over  the  objec- 
tioD  of  the  onposing  party,  is  not  error. 

tEd.-  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  {S  2i>48-2051 ;  Dec.  Dig.  «=3443.] 

Commissioners'  Opinion,  Division  No.  0. 
Error  from  Superior  Court,  Mnskogee  Conn- 
tj :   Farrar  L  McCain,  Judge. 

Action  by  Cairle  A.  Moore,  administratrix 
of  tbe  estate  of  John  J.  Moore,  against  R.  E. 
Reed.  Jndgment  for  plaintiff,  and  defendant 
ttrlngs  error.    AAm^ed. 

Bailey,  "Wyand  ft  Hoon,  of  Mnskogee,  for 
plalntUr  in  error.  Jay  A.  Anderson,  of  Mna- 
kogee,  for  defendant  ia  error. 

HATCHBTT,  C.  Carrie  A.  Moore,  as  ad- 
ministratrix of  tbe  estate  of  John  J.  Moore, 
deceased,  as  plaintiff,  sned  R.  E.  Reed,  {(s  de- 
fendant, in  the  justice  of  the  peace  court  in 
Muskogee  to  recover  $100  for  rent  on  a  cer- 
tain building  which  the  deceased,  John  J. 
Moore,  Iiad  by  written  contract  rented  to 
Reed  for  a  term  of  one  year  for  $50  per 
montlL  The  defendant  answered  by  general 
denial,  and  farther  that  tbe  deceased  repre- 
sented to  blm  orally  that  If  be  would  sign 
the  rental  contract  deceased  would  make  cer- 
tain repairs  and  improvements  on  the  build- 
ing; tbat  said  repairs  and  improvements 
were  never  made,  and  the  contract  was  there- 
fore procured  by  fraud  and  was  without  con- 
sideration. Judgment  was  rendered  In  the 
jnstice  of  tbe  peace  court  for  tbe  defendant, 
and  the  plaintiff  appealed.  ' 

Thereafter  the  cause  was  tried  in  the  su- 
perior court  of  Muskogee  county  without  a 
Jury.  Tbe  defendant  introduced  evidence  to 
the  effect  tbat,  several,  days  prior  to  tbe  date 
on  which  the  contract  was  executed,  tbe  de- 
ceased agreed  with  the  defendant  that  be 
would  repair  and  improve  tbe  building  In  a 
substantial  way ;  tbat  up  to  tbat  time  tbe  de- 
fendant bad  been  paying  $25  per  month  rent, 
and  by  the  written  contract  the  monthly  rent 
was  doubled.    The  plaintiff  objected  to  this 


evidence  at  the  time  of  its  Introduction, 
but  tbe  court  permitted  it  to  tie  introduced, 
then  at  the  close  of  tbe  evidence,  upon  mo- 
tion, struck  the  same  out,  and  rendered  Judg- 
ment for  the  plaintiff  for  $150  and  costs,  and 
the  defendant  has  appealed  to  this  court 

There  are  two  contentions  presented:  First, 
that  the  evidence  ruled  out  showed  tbat  tbe 
contract  was  procured  by  fraud;  and,  sec- 
ond, tbat  it  showed  a  failure  or  partial  fail- 
ure of  consideration. 

[1]  Some  authorities  held  that  a  promise 
or  expression  of  intention,  when  there  is  no 
present  intent  to  carry  out  same,  and  it  is 
made  with  intent  to  deceive,'  will  amount  to 
fraud;  but  it  is  not  necessary  for  us  to  pass 
on  that  question.  There  is  no  evidence  in 
this  record  tbat  the  deceased  did  not  intend 
to  make  tbe  repairs  at  tbe  time  be  said  be 
would  do  so,  or  tbat  be  promised  to  do  so  in 
order  to  deceive  or  mislead  tbe  defendant 
The  promise  w,as  made  several  days  before 
the  contract  was  executed,  and  tbe  deceased 
died  some  time  after  the  contract  was  made; 
and  if  fraud  can  be  predicated  upon  a  false 
representation  of  intention  as  to  a  future  act, 
the  evidence  here  is  not  sufficient  to  show 
such  a  false  representation. 

[2]  We  pass  to  tbe  second  question,  as  to 
whether  tbe  evidence  wliicb  was  stricken  out 
was  competent  to  show  a  failure  or  a  partial 
failure  of  consideration.  The  general  rule 
is  well  establisbed  tliat,  where  a  contract  has 
I)een  reduced  to  writing,  parol  evidence  is 
not  admissible  to  vary  the  terms  of  tbe  writ- 
ing. It  is  equally  well  established  that  where 
a  recital  of  tbe  consideration  received  is  put 
in  a  written  contract,  and  amounts  only  to 
an  acknowledgment  of  the  payment  thereof, 
parol  evidence  as  to  tbe  true  consideration  is 
admissible,  although  it  may  tend  to  vary  the 
writing  in  tliat  respect  But  when  tbe  state- 
ment of  the  consideration  is  "Itself  an  oper- 
ative part  of  a  contractual  act — as  when  in 
the  same  writing  the  iiarties  set  out  their 
mutual  promises  as  oonsideraticm  for  each 
other — here  tbe  word  'consideration'  signiSes 
a  term  of  the  contract"  and  parol  evidence 
is  not  admissible  to  alter  or  contradict  it 
Wigmore,  £v.  {  2433;  Alsterberg  v.  Bennett 
14  N.  D.  598,  106  Ni  W.  49;  NeviUe  v. 
Hughes,  104  Ma  App.  455,  79  S.  W.  735; 
Howe  V.  Walker,  4  Gray  (70  Mass.)  818;  Mc- 
Ninch  V.  N.  W.  Thresher  Co.,  23  OkL  391, 100 
Paa  524, 138  Am.  St  Rep.  803. 

[3, 4]  In  the  case  at  bar  tbe  defendant  con- 
tends that  tbe  deceased  agreed  orally  to  im- 
prove and  repair  the  building,  and  tbat  was 
a  part  of  the  Cimslderation  for  the  written 
rental  contract;  tbat  tbe  agreement  to  re- 
pair was  not  performed,  and  the  considera- 
tion failed  to  that  extent.  Tbe  plaintiff  con- 
tends that  the  written  contract  was  complete 
in  itself,  and  parol  evidence  was  not  compe- 
tent to  vary  its  terms.    Tbe  authorities  seem 
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to  hold  Qiat  a  written  lease  cannot  be  altered 
by  proving  by  |>arol  that  the  lessor  agreed  to 
make  repairs  and  ImproTements.  Johnson  v. 
Witte  (Tex.  Civ.  App.)  32  S.  W.  426;  McLean 
V.  Nlcal,  43  Minn.  169,  45  N.  W.  15 ;  Hall  v. 
Beston,  16  Misc.  Rep.  528,  38  N.  T.  Supp.  979. 

We  are  of  the  opinion  that  parol  evidence 
that  the  deceased  agreed  to  repair  and  im- 
prove the  building  was  incompetent,  for  that 
it  would  tend  to  vary  the  terms  of  the  writ- 
ten contract  of  lease,  and  the  fact  that  such 
promise  may  have  been  a  part  of  the  consid- 
eration did  not  take  It  without  the  rule,  be- 
cause it  was  a  contractual  act,  and  to  prove 
it  by  parol  would  be  adding  another  term  to 
the  written  contract 

The  plaintiff  in  her  bill  of  particulars  sues 
for  only  $100,  and  the  Judgment  is  for  $150. 
In  her  brief  she  offers  to  remit  $50.  We 
therefore  recommend  that  the  remittitur  be 
accepted,  and  the  judgment  be  reduced  to 
$100,  and  the  Judgment  affirmed. 

PBR  OURIAH.     Adopted  in  whole. 

<54  Okl.  377) 

DEERB  ▼.  NEUMEYER  et  aL     (No.  6062.) 
(Supreme  Court  of  Oklahoma.    Jan.  4,  1916.) 

(BpUalnu  by  the  Oowrt.) 

1.  Indians  «S315— Indian  Lands— Removal 
or  RESTdicTioNS — Obdkb  oir  Secbetabt. 

An  order  of  the  Secretaifr  of  the  Interio> 
removing  the  restrictions  upon  the  alienation  of 
Indian  lands,  which  order  provides  that  same 
shall  not  become  effective  until  30  days  after 
date,  does  not  have  the  effect  of  removing  re- 
strictiong  until  the  30  days  have  expired. 

[Ed.  Note.— For  other  cases,  see  Indians,  Cent. 
Dig.  Si  17,  29,  34,  37-44;  Dec.  I?ig.  <S=»15.] 

2.  Indians  <S=>15— Stjeplus  Allotment— Re- 
uoval  of  Restbiotions  —  Suspension  or 
Ordeb— Opebation   op   Statute. 

Where  the  Secretary  of  the  Interior  made 
such  order  as  to  the  surplus  allotment  of  a 
fall-blood  Creek  Indian  on  April  21,  1906,  same 
had  not  taken  effect  on  April  26,  1006,  and  the 
act  of  Congress  of  the  latter  date,  extending  re- 
strictions upon  the  alienation  of  the  allotments 
of  full-blood  Indians  for  a  period  of  25  years, 
superseded  the  order  of  the  Secretary  of  the  In- 
terior, and  such  order  was  indefinit^y  suspend- 
ed and  never  took  effect. 

[Ed.  Note. — For  other  cases,  see  Indians,  Cent. 
Dig.  S§  17,  19,  34,  37-44 ;   Dec  Dig.  «=>15.] 

3.  Indians  <S=»15  —  Subpltts  Allotubnt  — 
Alienation— Validity. 

A  deed  made  on  July  31,  1906,  by  a  full- 
blood  Creek  Indian  after  the  Secretary  of  the 
Interior  had  made  such  an  order  on  April  21, 
1906,  is  absolutely  void  because  of  the  act  of 
Congress  of  April  26,  1906;  and  a  subsequent 
deed  executed  by  the  Indian's  vendee,  as  well  as 
a  mortgage  taken  by  such  vendee  to  secure  a 
part  of  the  purchase  price  of  the  land,  are  also 
void. 

[Ed.  Note.— For  other  cases,  see  Indians,  Cent 
Dig.  n  17,  19,  34,  37-44;  Dec.  Dig.  «=5d6.] 

Commissioners'  Opinion,  Division  No.  6. 
Error  from  District  CoMtt,  Mcintosh  County ; 
R.  C.  Allen,  Judge. 

Action  by  Nancy  Deere  against  Mary  A. 
Nenmeyer  and  another.     Judgment  for  de- 


fendants,  and   plaintiff  brings   errpr.     Re- 
versed and  remanded. 

J.  B.  Lucas  and  Britton  H.  Tabor,  both  ot 
Checotab,  for  plaintiff  in  error.  Claude  A. 
Niles,  of  Qiecotab,  for  defendants  in  error. 

HATCHETT,  O.  The  plaintiff  In  error, 
Nancy  Deere,  n6e  James,  brought  this  suit  in 
the  district  court  of  Mcintosh  county 
against  Mary  A.  Nenmeyer,  and  Mary  A. 
Neumeyer  as  executrix  of  the  estate  of  John 
O.  Neumeyer,  deceased,  and  Frank  Britton, 
for  the  recovery  of  80  acres  of  land,  the  aame 
being  a  portion  of  the  surplus  allotment  of 
the  plaintiff,  and  for  the  cancellation  of  a 
deed  from  the  plaintiff  to  John  G.  Neumeyer. 
a  deed  ffom  said  Neumeyer  to  Britton,  and  a 
mortgage  from  Britton  back  to  Neumeyer  to 
secure  the  balance  ot  the  purchase  price 
which  remained  unpaid,  and  for  rents  on  the 
land  during  the  time  it  had  been  in  tlie  pos- 
session of  the  defendants. 

The  defendants  in  the  trial  court  set  np 
and  relied  upon  a  warranty  deed  executed  by 
the  plaintiff  to  John  Q.  Nenmeyer  on  July 
31,  1906.  A  demurrer  was  sustained  to  the 
reply  filed  by  the  plaintiff,  and  by  agreement 
the  cause  was  submitted  bn  the  petition  and 
the  answer,  and  Judgment  was  rendered 
thereon  for  the  defendants. 

It  appears  that  the  plaintiff  is  a  full-blood 
Creek  Indian ;  that  the  80  acres  of  land  sued 
for  is  a  portion  of  her  surplus  allotment;  that 
on  the  21st  day  of  April,  1906,  the  Secretary 
of  the  Interior  made  an  order  removing  tbe 
restrictions  on  the  surplus  lands  of  the  plain- 
tiff, to  t>ecome  effective  30  days  from  tbat 
date.  On  April  26,  1906,  Congress  passed 
an  act  relative  to  the  Indian  Territory,  In 
which  is  the  following  provision  (section  19): 

"That  no  full-blood  Indian  of  the  Choctaw, 
Chickasaw,  Cherokee,  Creek  or  Seminole  Tribes 
shall  have  power  to  alienate,  sell,  dispose  of,  or 
incumber  in  any  way,  any  of  the  lands  al- 
lotted to  him  for  a  period  of  twenty-five  years 
from  and  after  the  passage  and  approval  of  this 
act,  unless  such  restrictions  shall,  prior  to  the 
expiration  of  said  period,  be  removed  by  act  of 
Congress."    34  Stat  144,  c.  1876. 

On  July  31,  1906,  the  plaintiff,  under  tlie 
name  of  Nancy  Robeson,  Joined  by  her  hus- 
band, execute^  a  warranty  deed  to  the  land 
sued  for  to  John  6.  Neumeyer,  for  a  purport- 
ed consideration  of  $800.  While  the  petition 
alleges  that  the  plaintiff  signed  the  deed  un- 
der the  belief  that  it  was  a  lease,  and  had 
never  received  the  consideration  mentioned 
therein,  still  the  principal  question,  and  tbe 
one  which  under  our  view  disposes  of  this 
appeal,  is  whether  the  land  in  controversy 
was  restricted  at  the  time  the  plaintiff  exe- 
cuted the  deed  on  July  31,  1906. 

[1]  That  the  provision  in  the  brder  of  the 
Secretary  of  the  Interior  that  the  same 
should  not  become  effective  untU  30  days  aft- 
er its  date  (April  21,  1906)  was  valid  Is  no 
longer  an  open  question,  as  this  court  has 
heretofore  decided  that  the  Secretary  had 
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fhe  power  to  Insert  that  proylsfon  In  his  order 
of  removal,  and  that  thereunder  restrictions 
are  not  removed  until  the  expiration  of  the 
30  days.  Simmons  v.  WblttlnKton,  27  Okl. 
356,  112  Paa  1018;  Rogers  v.  Noel,  34  Okl. 
238,  124  Pac.  976;  Lanham  et  aL  y.  McKeel, 
148  Pac.  844. 

[2, 3]  It  Is  conceded  that  prior  to  the  brder 
of  the  Secretary  of  the  Interior  the  land  in 
controversy  was  restricted,  and  the  plaintiff 
could  not  sell  the  same..  Under  the  above 
authorities  the  order  of  the  Secretary  of  the 
Interior  did  not  be<!bme  effective  until  30 
days  after  Its  date.  So  that  on  April  26, 
1906,  when  Congress  passed  the  act  placing 
additional  restrictions  upon  the  allotted  lands 
of  full  bloods,  the  original  restrictions  had 
not  been  removed  from  this  land.  That  Con- 
gress had  the  power  to,  and  did  by  such  act, 
extend  the  restrictions  on  the  alienation  of 
allotted  Indian  lands,  was  decided  by  the  Su- 
preme Court  of  the  United  States  in  the  case 
of  Tiger  T.  Western  Investment  Co.,  221  U.  S. 
286,  31  Sup.  Ct  678,  65  L.  Ed.  738,  and  Heck- 
man  et  aL  V.  United  States,  224  U.  S.  413,  32 
Sup.  Ct  424,  66  li.  Ed.  820. 

The  act  of  April  26,  1906,  says  that  no  full 
blood  of  either  of  those  tribes  shall  have 
power  to  dispose  of  any  of  the  lands  allotted 
to  him  for  a  period  of  26  years.  Whether  the 
act  in  question  relmposed  restrictions  on  the 
allotment  of  a  full  blood  which  was  free 
therefrom  on  the  date  the  act  was  passed,  is 
not  Involved  in  this  case  and  Is  not  here  de- 
cided. The  language  of  the  act  Includes  all 
of  the  allotted  lands  of  a  full-blood  member 
of  the  tribes  named  remaiaing  in  his  hands 
and  from  which  restrictions  had  not  thereto- 
fore been  removed;  and  we  conclude  that,  the 
order  of  the  Secretary  of  the  Interior  not 
baving  become  effective  when  the  act  of  Con- 
gress was  passed,  this  was  restricted  land 
when  said  act  took  effect,  and  upon  its  tak- 
ing effect  on  April  26,  1906,  the  order  of  the 
Secretary  of  the  Interior  removing  the  re^ 
strlctions  upon  the  alienation  of  this  land 
was  superseded  and  indefinitely  suspended, 
and  never  went  in  force,  and  we  conclude, 
therefore,  that  on  July  31,  1906,  when  the 
plaintiff  executed  the  deed  to  John  O.  Neu- 
meyer,  the  land  sued  for  was  restricted, 
and  the  deed  was  absolutely  void.  It  follows 
that  the  other  Instruments  sought  to  be  can- 
celed are  as  to  the  plaintiff  also  void,  and 
plaintiff  is  entitled  to  have  same  canceled 
and  recover  possession  of  the  land  sued  for. 
While  it  is  not  binding  on  this  <Aurt,  and 
probably  not  even  persuasive,  yet  there  is  sat- 
isfaction in  knowing  that  the  Interior  De- 
partment arrived  at  the  same  conclusion  on 
the  question  Involved. 

We  therefore  recommend  that  the  Judg- 
ment of  the  trial  court  be  reversed,  and  the 
cause  remanded  for  further  proceedings  in 
accord  with  this  opinion. 

PER  CURIAM.    Adopted  in  whole. 
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MARKER  T.  GILLAM.     (No.  6128.) 

(Supreme  Court  of  Oklahoma.     Oct  6,  191S. 

On  Rehearing,  Jan.  25,  1916.) 

(BvlUihiu  hy  the  Court.) 

1.  AssiONUENTB  4=>20„  129— Bamases  «s>120 
— CoNTKACT  OF  Sale— Bbbach  of  Buildiro 

OONTBAC1>— MeaSTTBB  OF  DaUAOES. 

On  the  28th  day  of  March,  1008,  Marker 
made  and  entered  into  a  written  contract  with 
Garretaon,  in  which  he  agreed  to,  and  did,  sell 
him  a  certain  tract  of  land,  for  the  consideration 
of  $2,500,  $1  cash  in  hand,  and  $2,499,  to  be 
paid  within  two  years,  subject  to  an  existing 
mortgage  of  $1,200.  On  the  21at  day  of  July 
of  the  same  year,  Garrctson  assigned  and  de- 
livered said  contract  for  the  sale  and  purchase 
of  said  land,  to  Gillam,  as  collateral  security 
for  the_  faithful  performance  of  a  building  con- 
tract, in  which  Garretaon  undertook  the  con- 
struction of  a  house  for  Gillam.  On  the  28th 
day  of  July,  Marker  sold  the  land  to  a  man  by 
the  name  of  Dillard  for  $6,500.  Thereafter, 
Garretaon  breached  his  contract  with  Gillam  for 
the  construction  of  the  building,  whereby  Gillam 
was  damaged  in  the  sum  of  $1,195.79.  The  dif- 
ference between  the  price  at  which  Marker 
agreed  to  sell  the  land  to  Oarretson  and  its 
actual  value  at  the  time  he  sold  it  to  DiUard, 
was  $4,000.  Beld:  First  that  said  contract  of 
sale  was  assignable.;  second,  that  Gillam,  could 
maintain  an  action  for  damages  against  Marker 
for  a  breach  of  said  contract  of  sale,  without 
making  Garretson  a  party  to  the  suit:  third, 
that  Gillam's  measure  of  damages  would  be  the 
amount  of  damages  actually  sustained  by  him  by 
reason  of  GiUam's  failure  to  keep  and  perform 
the  terms  and  conditions  of  his  buUding  contract 
[Ed.  Note. — VoT  other  cases,  see  Assignments, 
Cent  Dig.  §{  32-34,  213-219:  Dec.  Dig.  <8=>20, 
120;  Daraancs,  Cent  Dig.  §§  291-305;  Dec. 
Dig.  <S=>120.] 

2.  Appfai  Awn  Ebbob  €=»970,  1071  —  Find- 
IHGS  OF  Fact— FouNnATioN  for  Secondaby 
Evidence — Detebmination  of  Sufficienct. 

When  evidence  is  introduced  tending  to 
show  the  loss  of  a  written  contract  for  the  pur- 
pose of  laying  a  foundation  to  introduce  sec- 
ondary evidence,  as  to  the  contents  of  said  con- 
tract the  trial  court  is  required  to  pass  upon  the 
sufficiency  of  such  evidence,  and  its  findings  of 
fact  thereon  will  not  be  disturbed  by  this  court 
unless  clearly  erroneous,  and  it  appears  there- 
from that  a  manifest  injustice  has  been  done  the 
complaining  party. 

[Ed.  Note. — For  other  cages,  see  Appeal  and 
Error,  Cent  Dig.  ||  3849-3851,  4234-4239; 
Dec.  tKg.  «=>970,  1071.] 

3.  AfFeax  and  Ebbob  (Ss^IOOS—Vebdict— Ev- 
idence. 

Where  the  evidence  reasonably  tends  to  sus- 
tain the  verdict,  and  when  the  jury  has  been 
properly  instructed  as  to  the  law,  and  a  motion 
for  new  trial -has  been  denied,  and  the  verdict  of 
the  jury  approved  by  the  trial  court  this  court 
will  not  invade  the  province  of  the  jury  to  weigh 
the  evidence  and  disturb  the  verdict 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  Si  3860^876,  3948-3950; 
Dec.  Dig.  <S=»10i».] 

Commissioners'  Opinion,  Division  No.  4. 
Error  from  District  Court,  Comanche  Coun- 
ty;   J.  G.  Johnson,  Judge. 

Action  by  El  O.  Gillam  against  George 
Marker,  and,  defendant  dying,  Albert  Mark- 
er, administrator  of  bis  estate,  was  substi- 
tuted. Judgment  for  plaintiff,  and  defend- 
ant brings  error.    Affirmed. 
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C.  K.  LucaB,  of  Hunttngton,  Ind.,  and  Par- 
menter  ft  Lenertz,  of  Lawton,  for  plaintiff  in 
error.  Johnson  ft  Stevens,  W.  C.  Henderson, 
and  J.  E.  Michaleson,  all  of  Lawton,  for  de- 
fendant In  error. 

ROBBERTS,  C.  This  case  comes  from  the 
district  court  of  Comanche  county,  and  is  an 
action  to  recover  for  breach  of  contract  tor 
sale  of  real  estate. 

The  record  shows  that  on  the  Zlst  day  of 
March,  1908,  George  Marker,  who  was  the 
original  defendant  in  the  case  below,  was 
the  owner  of  a  certain  quarter  section  of 
land  in  that  county,  and  on  that  day  he  en- 
tered into  a  writtoi  contract  with  one  Fran- 
cis Garretson  to  sell  to  him  said  land  at  the 
agreed  price  of  |2,G00,  subject  to  a  mortgage 
of  11,200,  payments  to  be  made  as  follows: 
One  dollar  at  the  date  and  time  of  the  exe- 
cution of  the  contract,  which  was  paid,  and 
$2,499  on  or  before  two  years  from  the  date 
of  the  deed,  upon  payment  of  which  saild 
Marker  agreed  to  conyey  to  said  Garretson, 
or  his  heirs  or  assigns,  said  land,  by  good 
and  sufficient  warranty  deed.  The  contract 
was  acknowledged  and  delivered  to  Oanetr 
son,  on  the  11th  day  of  June,  1908,  and  is 
as  follows: 

"Articles  of  agreement,  made'  this  21st  day  of 
March,  in  the  year  A.  D.  1908,  by  and  between 
George  Marker,  party  of  the  first  part  and  EVan- 
cis  Oarretson,  party  of  the  second  part,  wit- 
nesseth:  That  said  party  of  the  first  part  here- 
by covenants  and  agrees  that  if  the  party  of  the 
second  part,  shall  make  the  payments  and  per- 
form the  covenants  hereinafter  mentioned,  on  bla 
part  to  be  made  and  performed,  the  said  party  of 
the  first  part  will  convey  and  assure  to  the  part; 
of  the  second  part,  in  fee  simple,  clear  of  aU 
incumbrances  whatever,  by  good  and  sufficient 
warranty  deed  and  abstract  of  title,  the  follow- 
ing lot,  piece  or  parcel  of  real  estate,  with  the 
appurtenances  thereunto  belonging,  situate  in 
the  county  of  Comanche  and  state  of  Oklahoma, 
to  wit,  the  northwest  quarter  of  section  six  (6), 
in  township  one  (1)  north,  of  range  twelve  (12) 
west,  I.  ill.  And  the  said  party  of  the  second 
part  hereby  covenants  and  agrees  to  pay  to 
said  party  of  the  first  part,  the  sum  of  twenty- 
five  hundred  dollars,  and  assume  the  $1200.00 
mortgage  now  on  the  land  and  in  the  manner 
following:  One  dollar  cash  in  hand  paid,  the  re- 
ceipt whereof  is  hereby  acknowledged,  and  the 
balance  as  follows,  twenty-four  hundred  and 
ninety-nine  dollars  on  or  bdore  two  years,  with 
interest  at  the  rate  of  six  per  cent  per  annum, 
payable  annually  or  the  whole  sum  remaining 
from  time  to  time  unpaid,  and  to  ^ay  aU  taxes, 
assessments,  or  impositions  that  may  be  legally 
levied  or  imposed  upon  said  land  subsequent  to 
the  year  1907.  And  in  case  of  the  failure  of  said 
party  of  the  second  part  to  make  either  of  the 
payments,  or  perform  any  of  the  covenants  on 
bis  part  hereby  made  and  entered  into,  this 
contract  shall,  at  the  option  of  the  party  of  the 
first  part,  be  forfeited  and  determined,  and  ow- 
ing to  the  fact  that  we  are  unable  to  ascertain 
the  amount  of  damages  at  this  time,  it  is  mu- 
tually agreed  that  all  payments  made  on  this 
contract  shall  be  retained  by  party  of  the  first 
part  in  full  satisfaction  and  liquidation  of  all 
damages  by  him  sustained,  and  said  party  of  the 
first  part  shall  have  the  right  to  re-enter  and 
take  possession  of  the  premises  aforesaid.  It  is 
mutually  agreed  that  all  the  covenants  and 
agreements  herein  contained  shall  extend  to  and 
be  obligatory  upon  the  heirs,  executors,  admin- 
istrators, and  assigns  of  the  respective  parties." 


On  the  21st  day  of  July,  1008,  Garretson. 
who  was  still  the  owner  of  the  contract,  sold 
and  assigned  said  contract  to  E.  O.  Gillain, 
who  was  the  plaintiff  below,  and  the  defend- 
ant in  error  herein.  The  assignment  of  said 
contract,  from  Francis  Garretson  to  E.  O. 
6111am,  which  was  legally  acknowledged,  is 
as  follows: 

"Know  all  men  by  these  presents:  That  I, 
Francis  Garretson,  as  the  owner  and  holder  ot 
and  the  person  named  in  a  certain  article  of 
agreement  for  deed  to  the  northwest  one  quarter 
(^ )  of  section  six  (8)  in  township  one  (1)  north 
of  range  twelve  (12)  west,  L  M.  and  containing 
one  hundred  and  sixty  acres  of  land,  dated 
March  21st,  1908,  by  and  between  George  Mark- 
er, party  of  the  nrst  part,  and  the  said  Franda 
Garretson,  party  (ft  the  second  part,  subject  to 
all  of  the  conditions  in  said  article  of  agreement, 
I,  the  said  Francis  Garretson,  in  consideration 
of  one  dollar  in  hand  paid,  by  E.  O.  Gillam,  and 
other  valuable  considerations  hereinafter  men- 
tioned, do  hereby  assign  all  my  right,  title,'  and 
interest  in  and  to  said  article  of  agreement  to 
the  said  K.  O.  Gillam,  upon  the  following  condi- 
tions :  That,  whereas,  the  said  E.  O.  Gilhun  has 
this  21st  day  of  July,  A.  D.  1908,  entered  into 
an  agreement  with  one  J.  F.  Piercy  and  F.  M. 
Garretson,  the  assignor  herein,  to  tmild,  furnish 
material  and  perform  all  labor  necessary  in 
constructing  a  certain  dwelling  as  will  more 
fully  appear  in  said  contract,  and  subject  to  the 
conditions  in  said  contract  Now,  if  the  said 
J.  F.  Piercy  and  F.  M.  Garretson  shall  per- 
form and  keep  all  of  the  conditions,  terms  and 
obligations  on  their  part  to  be  kept  and  perform- 
ed by  them  according  to  the  terms  and  condi- 
tions in  said  contract  then  this  assignment  of 
this  contract  for  deed  shall  be  null  and  Toid. 
otherwise  to  be  in  full  force  and  virtue. 

"In  witness  whereof,  I,  the  said  Francis  Gar- 
retson, have  hereunto  set  my  hand  on  this  2l8t 
day  of  July,  1908.  Francis  Garretson." 

The  plaintiff  alleges  that: 

"The  consideration  for  the  execution  and  deliV" 
ery  of  the  sale  and  assignment  of  the  original 
contract  of  sale  of  said  real  estate,  by  the  said 
Francis  Garretson  to  him  (E.  O.  Gillam),  was 
the  faithful  performance  by  said  Garretson  of  a 
certain  buildmg  contract  made  and  entered  into 
by  and  between  Francis  Garretson,  J.  F.  Piercy, 
and  E.  O.  GiUan),  on  the  21st  day  of  July«.  1908, 
for  the  construction  and  erection  of  a  certain 
five-room  concrete  dwelling,  including  cellar,  to 
be  built  on  lot  6  in  block  66,  in  the  city  of 
Lawton,  in  accordance  with  the  plans  and  speci- 
fications made  and  prepared  by  one  T.  F. 
Brodie,  architect" 

Plaintiff  further  alleges,  in  substance,  that 
he  is,  and  at  all  times  since  he  purchased 
said  contract  of  sale  of  said  land,  on  the  21st 
day  of  July,  1908,  has  been,  the  owner  of 
said  contract  of  sale,  and  entitled  to  all  the 
rights  and  benefits  thereunder.  And  as,  and 
for  a  breach  of  said  contract,  the  plaintiff  al- 
leges that: 

"The  said  F.  M.  Garretson  failed  to  keep  and 
perform  the  terms  of  said  building  contract  and 
failed  and  neglected  to  construct  and  erect  said 
house  in  accordance  with  the  terms  of  said  con- 
tract and  deliver  the  same  free  and  dear  of  ell 
liens  as  provided  therein,  but  that  the  said  plain- 
tiS  was  oblieed  to,  and  did  in  fact  pay  out  the 
sum  of  $1,195.79  on  and  prior  to  the  Ist  day 
of  March,  1909,  which  said  sums  the  said  F.  M. 
Garretson  was  by  his  contract  bound  to  pay, 
but  which  said  sums  the  said  plaintiff  was  com- 
pelled to  pay  in  order  to  discbarge  the  liens  and 
claims  that  were  entitled  to  be  liens  upon  mid 
above-described  building  and  the  lot  upon  which 
the  same  was  situated,  and  that  by  reason  of  th« 
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breach  of  the  a«ld  contract  by  the  said  F.  M. 
Garretson,  the  said  plaintiff  suffered  damages  in 
the  sum  of  $l,19fi.79  with  interest  thereon  at  the 
rate  of  6  i>er  cent,  per  annum  from  the  1st  day 
«f  March,  1809." 

For,  and  as  a  breach  ot  the  contract  of 
sale  of  the  land,  the  plalnticr  alleges: 

"That  before  the  time  within  which  the  plain- 
tiff had  the  right  to  pay  said  sum  of  money  and 
to  receive  such  deed,  the  defendant,  unlawfully 
and  without  the  knowledge  or  consent  of  the 
plaintiff,  breached  his  said  contract  and  sold  and 
transferred  said  land  to  one  W.  F.  Dillard,  for 
the  sum  of  $6,500,  which  said  deed  was  executed 
and  delivered  to  said  Dillard  on  the  28th  da^y 
of  July,  190S.  That  when  said  defendant  con- 
veyed said  land  to  W.  F.  Dillard  on  the  said 
date,  defendant  was  aware  and  well  knew  that 
Boid  contract  for  deed  was  in  existence,  and  that 
the  same  was  legally  assignable,  and  defendant 
conveyed  said  land  without  the  knowledge  or 
consent  of  the  plaintiff,  and  thereby  breached 
his  said  contract  for  deed  and  by  his  s^d  act 
defendant  failed  and  refused,  and  still  fails 
and  refuses,  to  comply  with  his  said  contract 
to  convey  said  land  to  said  Francis  Garret- 
son,  or  to  the  plaintiff.  That  on  the  date 
when  said  deed  was  made  to  said  Dillard  by  de- 
fendant, on,  to  wit,  the  28th  day  of  July,  1908. 
the  said  land  was  of  value  the  sum  of  $6,500 
and  the  said  Dillard  paid  said  sum  for  said  land, 
as  shown  by  said  deed,  which  deed  is  of  record 
in  the  office  of  register  of  deeds  of  Comanche 
county.  Okl.,  in  Book  No,  94,  page  61,  Deed  Rec- 
ords of  said  county,  to  which  reference  is  hereby 
made,  and  the  same  is  referred  to  and  made  a 
part  hereof." 

Tbe  plaintiff  farther  alleges  that: 

"The  difference  between  the  actual  value  of 
the  land  and  the  price  at  which  defendant  aj^eed 
to,  and  did,  sell  said  land  to  the  plaintiff  is 
$4,001  and  that  he  was  obliged  to  and  did,  on 
and  prior  to  the  1st  day  of  March,  1009,  pay  out 
the  sum  of  $1,195.79,  which  said  sums  the  said 
F.  M.  Garretson  was  by  his  building  contract 
bound  to  pay,  but  which  said-  sums  the  said 
plaintiff  was  compelled  to  pay  in  order  to  dis- 
charge the  liens  and  claims  that  were  entitled  to 
be  liens  upon  said  above-described  building  and 
the  lot  upon  which  the  same  was  situated ;  and 
that  by  reason  of  the  breach  of  the  said  contract 
by  the  said  F.  M.  Garretson,  the  said  plaintifC 
suffered  damages  in  the  sum  of  $1,195.79,  with 
interest  thereon  at  the  rate  of  6  per  cent,  iter 
annum  from  the  1st  day  of  March,  1909." 

Wherefore  plaintiff  prays  for  damages,  be- 
cause of  the  breach  of  both  of  said  contracts. 
In  the  sum  of  $1,195.79,  with  interest  at  6 
per  cent  from  the  first  day  of  March,  1909. 

A  demurrer  was  filed  to  the  petition,  which 
was  overruled  and  exceptions  saved.  The 
principal  question  raised  by  the  demurrer  Is 
the  defect  of  parties,  which  will  be  consid- 
ered hereafter.  The  d^endant  answered 
first  by  general  denial,  and  as  a  second  and 
further  defense  set  up  many  other  matters, 
which  amount  mostly  to  specific  denials,  and 
would  be  included  in  the  general  denial,  and 
will  not  be  necessary  to  mention  here,  ex- 
cept the  question  ot  misjoinder  of  parties, 
or  rather,  the  failure  of  platntlfl  to  make 
B.  O.  Gillam,  the  vendee  in  the  original  con- 
tract ot  sale,  a  party  to  the  action.  We  wiU 
say,  however,  that  all  questions  raised  by 
the  answer  have  been  fUly  considered.  The 
case  was  tried  to  a  Jury,  and  verdict  and 
Judgment  in  t&YOT  of  plaintiff  tor  $1,195, 
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and  Interest,  as  damages.  Motion  tor  new 
trial  was  overruled  by  the  court,  and  defend- 
ant brings  error. 

It  appears  from  the  record  that  the  defend- 
ant, George  Marker,  died  after  the  commence- 
ment of  the  suit,  and  on  suggestion  of  bis 
death,  Albert  Marker,  the  administrator  of 
his  estate,  was  substituted  as  defendant  be- 
low, and  la  plaintiff  In  error  herein.  To  ob- 
tain a  reversal  of  the  case,  cotmsel  for  plaln- 
tifl  make  38  assignments  of  error,  but  In  their 
arguments,  as  stated  in  their  briefs,  they 
group  them  Into  three  propositions  In  the 
following  language: 

"There  are  three  main  points  involved  In  this 
case.  The  first  is  that  a  building  contract  with 
specifications  was  the  basis  of  the  cause  of  ac- 
tion tliat  QUlam  had  against  Garretson,  and  for 
which  he  was  trying  to  hold  plaintiff  in  error 
liable,  and  the  specincations  were  not  introduc- 
ed in  evidence,  nor  sufficient  grounds  laid  for 
the  introduction  of  secondary  evidence,  and  it 
was  never  attempted  to  prove  the  contents  nor 
terms  of  the  specifications.  The  second  is  that 
Garretson  was  a  necessary  party  to  these  pro- 
ceedings ;  he  being  the  assignor  of  the  contract 
for  deed  to  GiUam  as  security  for  the  faithful 
performance  of  the  building  contract.  The  third 
IS  that  the  undisputed  evidence  in  the  case  shows 
that  Garretson  and  Piercy  had  a  building  con- 
tract with  Gillam,  with  specifications  attach- 
ed, whereby  they  were  to  buUd  and  furnish  the 
material  and  complete  a  house  according  to  the 
contract  and  specifications;  that  Garretson,  to 
secure  the  faithful  performance  of  said  building 
contract,  assigned  as  collateral  security  the  con- 
tract for  deed;  that  Garretson  and  Piercy  de- 
faulted on  their  contract  to  build,  but  the 
amount  of  the  default  was  never  ascertained  in 
an  Action  they  were  parties  to;  therefore  the 
evidence  is  insufficient  to  sustain  the  verdict, 
and  judgment  should  have  been  for  defendant" 

[2]  The  first  general  error  complained  of 
Is  the  failure  of  the  plaintiff  to  produce  and 
Introduce  in  evidence  the  written  plans  and 
spedfications  describing  the  material  and 
manner  In  which  the  building  referred  to  In 
the  assignment  contract  should  be  constmct- 
ed,  and  the  admission  ot  secondary  evidence 
as  to  said  plans  and  specifications  without 
proper  foundation  therefor.  Tlie  answer  to 
that  assignment  is  that  the  record  shows 
some  evidence,  at  least  that  the  written 
plans  were  lost  The  trial  court  passed  upon 
the  sufficiency  of  that  proof ;  and,  under  the 
well-established  rule,  his  findings  of  facts, 
upon  which  the  secondary  evidence  was  ad- 
mitted, will  not  be  disturbed  by  this  court 
and  for  that  reason  that  contention  cannot 
be  sustained. 

[1]  The  second  contention  ot  counsel  Is 
that  Garretson,  the  vendee  In  the  original 
contract  of  sale,  who  was  also  the  assignor 
ot  said  contract  was  not  made  a  party  to 
the  snlt  G%at  proposition  must  stand  or 
fall  upon  the  qnestlon  as  to  whether  he  was 
a  necessary  party  to  the  action,  which,  as  we 
view  It  must  be  answered  In  the  negative. 
The  contract  of  sale  was  unquestionably  as- 
signed by  Garretson  to  GUlam,  as  collateral 
security  tor  the  faithful  performance  of  the 
building  contract.  Gillam  was  the  absolute 
owner  ot  the  contracti  and  bis  title  oould 
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only  be  defeated  npon  fall  completion  of  the 
building,  according  to  the  terms  of  the  con- 
tract Garretson's  Interest  was  only  an  eq- 
uity of  redemption,  or  such  surplus,  if  any, 
that  might  be  left  after  paying  whatever 
damage,  Glllam,  as  the  assignee,  might  sus- 
tain by  failure  to  complete  the  building. 

This  ^ase  comes  clearly  within  the  rule 
laid  down  in  C,  B.  I.  &  P.  Ry.  Co.  ▼.  Bank- 
ers' Nat'l  Bank,  32  Okl.  290,  122  Pac.  499, 
and  Is  decisive  of  the  question  in  hand.  In 
that  case,  Simpson  assigned  to  the  bank,  as 
collateral  -security,  his  claim  against  the 
railway  company  for  damages  on  account  of 
injuries  to  freight  received  by  it  in  transpor- 
tation under  a  written  contract  The  amount 
of  the  claim  exceeded  the  face  of  the  debt 
.  The  bank  brought  suit  In  its  own  name  with- 
out Joining  Simpson.  The  court  held  that 
the  claim  was  assignable,  and  that  the  bank 
could  maintain  an  acUon  thereon,  in  its  own 
name,  and  that  Simpson  was  not  a  neces- 
sary party.  The  language  used  in  that  case, 
applicable  here,  Is  as  follows: 

"The  first  error  assigned  is  that  as  the  as- 
signment was  intended  as  collateial  security, 
it  did  not  vest  in  the  plaintiff  such  an  interest 
as  would  permit  the  plaintiff  to  maintain  the 
action  in  its  own  name,  and  that  Simpson  was 
a  necessary  party  in  the  case.  We  do  not  agree 
with  this  contention.  In  Minnetonka  Oil  Co.  t. 
Cleveland  Vitrified  Brick  Co.,  27  Okl.  180,  111 
Pac.  326,  Mr.  Justice  Williams,  in  delivering 
the  opinion  of  the  court  says:  'The  more  seri- 
ous question  in  this  record  to  determine  is  wheth- 
er the  contract  was  assignable.  At  common 
law  no  choee  in  action  was  assignable.  In 
equity,  however,  every  chose  in  action,  except  a 
tort,  was  assignable,  but  subject  to  all  equities 
that  might  be  set  up  against  it  McCrum  v. 
Corby,  11  Kan.  467  (2d  Ed.  363) ;  Kansas  Mid- 
land Railway  Co.  v.  JBtehm,  64  Kan.  751,  39, 
Pac.  690;  Barringer  v.  Bes  Line  Gonstr.  Co., 
23  Okl.  131,  99  Pac.  776.  21  L.  B.  A.  (N.  S.) 
597;  Glenn  v.  Marbury,  146  U.  S.  499,  12  Sup. 
Ct  914,  36  L.  Ed.  790.  Under  our  statute,  ev- 
ery chose  in  action,  not  founded  upon  a  tort,  is 
assignable^  and  rieht  of  action  is  conferred  up- 
on the  assignee.  See  section  4224,  Wilson's  Rev. 
&  Ann.  St  1903;  St  Okl.  1893,  i  3898;  K. 
C,  M.  &  O.  Ry.  Co.  V.  Shutt,  24  Okl.  96,- 104 
Pac.  51,  138  Am.  St  Rep.  870,  20  Ann.  Gas. 
255.' 

"Simpson's  claim  against  the  defendant,  not 
arising  out  of  a  pure  tort  was  assignable.  2 
Wilson's  Rev.  &  Ann.  Stat  1903,  U  4163,  4224 
(Comp,  Laws  1909,  |S  7349,  5568) ;  K.  C.,  M. 
&  O.  By.  Co.  V.  Shutt  24  OkL  96,  104  Pac.  51. 
138  Am.  St  Rep.  870,  20  Ann.  Cas.  255;  2 
Wilson's  Rec  &  Ann.  St  1903,  S  4226  (Comp. 
Laws  1909,  S  5560),  provides:  'An  executor,  ad- 
ministrator, guardian,  trustee  of  an  express 
trust,  a  person  with  whom,  or  in  whose  name, 
a  contract  is  made  for  the  benefit  of  another,  or 
a  jperson  expressly  authorized  by  statute,  may 
bring  an  action  without  joining  with  him  the 
person  for  whose  benefit  it  is  prosecuted.  Of- 
ficers may  sue  and  be  sued  in  such  name  as  is 
anthorized  by  law,  and  official  bonds  may  be 
sued  upon  in  the  same  way.' 

"In  construing  this  statute  before  it  was 
adopted  by  us,  the  Supreme  Court  of  Kansas,  in 
Walburn  v.  ChenauU,  43  Kan.  352,  23  Pac.  657, 
in  deciding  that  the  assignee  of  a  judgment 
a(;ainst  a  railroad  company  could  sue  thereon  in 
bis  own  name,  notwithstanding  that  a  beneficial 
interest  was  reserved  to  third  persons,  says: 
The  consideration  for  the  assignment  was  a 
large  indebtedness  of  Tiernan  to  Chenault's 
Bank,  or  the  bank  of  which  he  was  president; 


and  it  was  agreed  that  the  proceeds  of  the  judg- 
ment should  be  applied  in  payment  of  the  indebt- 
edness, and  to  the  discharge  of  an  actorn«r't 
lien  which  bad  attached  to  the  judgment  'The 
assignment  was  absolute,  and  is  such  as  to  vest 
in  the  assignee  the  whole  legal  title.  He  had 
such  a  beneficial  interest  in  the  proceeds  of  the 
judgment  that  he  conld  bring  an  action  in  his 
own  name,  without  joining  other  parties,  who  by 
collateral  agreement  might  be  entitled  to  a  shar« 
of  the  proceeds.  Under  section  28  of  the  Code, 
it  is  provided  that  an  action  may  be  brought  by 
a  "person  with  whom  or  in  whose  name  a  con- 
tract is  made  for  the  benefit  of  another,  •  •  * 
without  joining  with  him  the  person  for  whose 
benefit  it  is  prosecuted."  The  assignee  was  an- 
thorized  to  receive  the  proceeds  of  the  judgment 
and  the  assignment  is  such  as  to  aftord  complete 
protection  to  the  plaintiffs  in  error  against  a 
second  action  hy  other  persons  interested  in  the 
proceeds  of  the  jud^ent  and  to  whom  the  as- 
signee may  be  required  to  account  The  plain- 
tiSs  in  error  were  not  limited  or  cut  off  from 
any  defense  by  reason  of  the  assignment  and 
the  absence  of  parties  to  whom  the  assienee 
must  account  cannot  cause  any  future  embai^ 
rassment  to  the  plaintiffs  in  error.  In  Williams 
V.  Norton,  3  Kan.  295,  it  was  held  that  where 
a  note  was  assigned  to  one  with  a  beneficial  in- 
terest in  the  proceeds  of  the  same,  and  with  an 
understanding  that  he  was  to  receive  the  money 
on  it,  such  person  was  the  real  party  in  inter- 
est, within  the  meaning  of  the  Code,  and  might 
sue  in  his  own  name,  although  4ie  was  not  enti- 
tled to  apply  to  his  own  use  the  whole  of  the 
proceeds.  Allen  v.  Brown,  44  N.  T.  228 ;  Pom. 
Rem.  Sec.  132.  The  action  was  properly  brought 
in  the  name  of  the  assignee,  and  no  prejudice 
could  result  to  the  plaintiffs  in  error  by  his 
failure  to  join  other  parties  interested  in  a  part 
of  the  proceeds  of  the  judgment  or  by  his  fail- 
ure to  allege  his  liability  to  them.' 

"It  is  true  here,  as  in  the  case  of  Walburn  v. 
Cbenault  supra,  that  a  recovery  by  the  plain- 
tiff is  a  complete  protection  to  the  defendant 
against  any  other  claim  which  Simpson  might 
assert  and  that  any  defense  which  it  might  urge 
against  Simpson  it  might  likewise  urge  a^aingt 
the  plaintiff.  While  there  is  some  conflict  in 
other  jurisdictions  as  to  whether  the  assignee 
may  sue  when  the  assignment  is  intended  mere- 
ly as  collateral  security  (4-  Cyc.  99-101,  and 
notes),  we  think  the  previous  decisions  of  this 
court,  and  of  the  Supreme  Court  of  Kansas  con- 
struing our  statute,  are  sufficient  to  establish 
the  right  to  such  an  assignee  to  maintain  the 
action  without  joining  the  assignor." 

It .  must  be  apparent  from  the  foregoing 
case,  and  authorities  therein  dted,  that  Gar- 
retson  was  not  a  necessary  party,  and  there 
was  error  in  the  court  so  holding. 

[3]  The  third  contention  Is  that : 

"The  evidence  in  the  case  shows  that  Garret- 
son  and  Piercy  had  a  building  contract  with  Gil- 
lam,  with  specifications  attached,  whereby  they 
were  to  build  and  furnish  the  material  and  com- 
plete a  house  according  to  the  contract  and 
specifications;  that  Garretson,  to  secure  the 
faithful  performance  of  said  building  contract, 
assigned  as  collateral  security  the  contract  for 
deed ;  that  Garretson  and  Piercy  defaulted  oo 
their  contract  to  build,  but  the  amount  of  the 
default  was  never  ascertained  in  an  action  the; 
were  parties  to.  Therefore  the  evidence  is  bi- 
Buffident  to  sustain  the  verdict  and  judgment 
should  have  been  for  defendant" 

This  proposition  simply  goes  to  the  saffl- 
dency  of  the  evidence  to  sustain  the  verdict 
of  the  Jury  and  Jadgment  of  the  court  A 
verdict  or  findings  of  the  Jury  based  upon 
evidence  reasonably  tending  to  support  them 
will  not  be  disturbed  on  appeal.  Lucas  v. 
Brokefield,  8   OkL  284.  67  Pac.'  166.     That 
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role  has  been  established  and  followed  In 
a  great  many  cases  in  tuts  court.  We  mlglit 
further  add  here  that  we  iiave  carefully  gone 
over  the  briefs  and  record  In  this  case,  and 
are  entirely  satisfied  that  the  verdict  and 
Judgment  are  fully  sustained  by  the  evidence. 
Many  questions  have  been  raised  by  counsel 
for  plaintiff  in  error,  and  the  case  has  been 
briefed  and  argued  with  much  more  than 
ordinary  care  and  ability,  and  the  writer  of 
this  opinion  has  given  them  all  consideration, 
bat  it  must  be  apparent  that  it  would  be  im- 
practicable for  the  court  to  discuss  each  one 
separately. 

Upon  full  consideration  of  the  whole  case, 
we  are  of  opinion  that  no  prejudicial  error 
has  been  committed,  and  that  it  should  be 
affirmed. 

On  Rehearing. 

The  Judgment  In  the  lower  court  was  In 
favor  of  plaintiff  for  $1,195,  with  interest 
at  the  rate  of  6  per  cent,  per  annum,  from 
the  Ist  day  of  March,  1909.  That  Judgment 
was  affirmed  by  this  court  on  the  Stb  day 
of  October,  1915.  On  motion  for  rehearing, 
the  original  opinion  Is  modified  in  this :  The 
Judgment  in  the  district  court  is  reduced  to 
the  sum  of  $1,080,  to  draw  interest  at  the 
rate  of  6  per  cent,  per  annum  from  the  date 
thereof,  which  was  January  27,  1913.  The 
case  is,  in  all  other  respects,  affirmed  and 
further  rehearing  denied. 

PER  CDBIAM.    Adopted,  in  whole. 
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OWENS  V.  FARMERS'  ft  MERCHANTS' 

BANE  OF  DUKE.    (No.  5090.) 

(Supreme  Court  of  Oklahoma.     Jan.  4,  1918.) 

(Byllahiu  hy  the  Court.) 

1.  PutAnma  «s>166  —  Rkplt— Nkw  Mattbb 
zif  Answeb. 

New  matter  in  an  answer,  which  does  not 
constitute  a  defense,  does  not  require  a  reply. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  H  321%-328;    Dec.  Dig.  <S=»166.] 

2.  PI.EADIHO  <$=>343  —  Answeb  —  Reply  — 
Judgment  on  Pleadings. 

An  aUegation  in  an  answer  that  the  plaintiff, 
in  an  action  by  an  assignee  upon  a  promissory 
note,  did  not  pay  the  ddendant  or  any  one  else 
anything  for  the  note,  does  not  constitute  a  de- 
fense if  true,  and  judgment  on  the  pleadings 
shoold  not  be  granted  on  the  ground  that  no  re- 
ply was  filed. 

[Ed.  Note.— For  other  cases,  see  Pleading. 
Cent.  Dig.  $§  1048-1051 ;  Dec.  Dig.  <8=>343.] 

Commissioners'  Opinion,  Division  No.  6. 
Krror  from  District  Court,  Osage  County; 
K.  H.  Hudson,  Judge. 

Action  by  the  Farmers'  ft  Merchants'  Bank 
of  Duke  against  J.  A.  Owens.  Judgment 
for  plaintiff,  and  defendant  brings  error. 
Athrmed. 

Robert  S.  Stuart,  of  Pawhuska,  for  plain- 
tiff In  error.  Jos.  D.  Mitchell,  of  Pawhuska, 
and  Robinson  ft  Hamilton,  of  Altus,  for  de- 
fendant in  error. 


HAT(JHETr,  a  The  FarmenC  ft  Mer- 
chants' Bank  of  Duke  brought  this  suit  in 
the  district  court  of  Osage  county  against  J. 
A.  Owens,  upon  a  promissory  note  executed 
by  the  defendant,  Owens,  to  the  Duke  State 
Bank  of  Duke,  alleging  that  after  the  execu- 
tion of  said  note  the  Duke  State  Bank  sold, 
assigned,  and  transferred  the  same  to  the 
plaintiff.  The  defendant  answered  as  fol- 
lows, omitting  the  caption: 

"Comes  now  the  defendant,  J.  A.  Owens,  and 
in  answer  to  petition  of  plaintiff  filed  herein,  al- 
leges and  states  that  the  defendant  denies  each 
and  every  allegation  contained  in  the  plaintiff's 
petition  except  such  as  are  hereinafter  admitted. 
The  defendant  admits  that  he  executed  the  note 
sued  upon  and  set  forth  in  plaintiff's  petition. 

"The  defendant  denies  that  the  plaintiff  is  the 
legal  holder  and  owner  of  said  note,  or  that  the 
same  was  ever  legally  transferred  or  assigned 
to  said  plaintiff. 

"For  a  further  defente  the  defendant  allege* 
that  the  plaintiff  paid  nothing  for  taid  note,  and 
that  no  comideration  tehatsoever  pasted  from 
the  plaintiff  for  aaid  note  to  thit  defendant  or 
any  other  party.     (Italics  ours). 

"Wherefore  the  •  defendant  having  fully  an- 
swered prays  that  the  plaintiff  take  nothing  by 
this  action,  and  that  the  defendant  be  dismissed, 
hence  with  the  costs  herein  expended." 

The  cause  thereafter  came  on  for  trial, 
and  the  defendant,  Owens,  moved  for  Judg- 
ment on  the  pleadings  for  the  reason  that  no 
reply  had  been  filed  by  the  plaintiff  to  the 
answer.  The  court  overruled  the  motion  for 
Judgment  on  the  pleadings,  proceeded  with 
the  trial,  and  judgment  was  rendered  for  the 
plaintiff,  and  the  defendant  appealed. 

The  only  question  presented  is  whether  or 
not  a  reply  was  necessary  to  the  answer  filed. 
The  plaintiff  In  error  contends  th^t  the  fol- 
lowing paragraph  of  his  answer: 

"For  a  further  defense  the  defendant  alleges 
that  the  plaintiff  paid  nothing  for  said  note,  and 
that  no  consideration  whatsoever  passed  from 
the  plaintiff  for  said  note  to  tliis  defendant  or 
any  other  party" 

— was -new  matter  and  required  a  reply,  else 
It  should  have  been  taken  as  confessed,  and' 
judgment  entered  for  him  in  the  trial  court. 
[1,2]  It  will  be  noticed  that  this  Is  not  a 
plea  of  want  of  consideration  when  the  note 
was  executed  by  the  defendant,  Owens,  to 
the  Duke  State  Bank,  but  It  Is  a  plea  that 
the  plaintiff,  the  Farmers'  &  Merchants'  Bank 
of  Duke,  paid  nothing  for  the,  said  note  either 
to  the  defendant  or  any  other  person. 

Section  4779,  Revised  Laws  of  Oklahoma 
1910,  is  as  follows: 

"Every  material  allegation  of  the  petition,  not 
controverted  by  the  answer,  and  every  material 
allegation  of  new  matter  in  the  answer,  not  con- 
troverted by  the  reply,  shall,  for  the  purposes  of 
the  action,  be  taken  as  true.    *    *    *  " 

But  where  the  new  matter  alleged  In  the 
answer  does  not  constitute  a  defense  to  the 
action,  then  it  does  not  require  a  reply 
West  V.  Cameron,  39  Kan.  736,  18  Pac.  894; 
Ulckey  v.  Anheuser-Busch  Brewing  Ass'n, 
36  Colo.  3S6,  85  Paa  888. 

So  If  the  above-quoted  paragraph  of  the 
defendant's  answer  did  not  constitute  a  de- 
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tense  to  tbe  action,  then  no  reply  was  neces- 
■aiy.  The  said  paragraph  amounts  to  an  al- 
legation that  the  plaintiff  did  not  pay  any- 
thing for  the  assignment  of  the  note  trom 
the  Duke  State  Bank  to  It  If  this  were  a 
suit  between  the  two  banks  uiwn  the  assign- 
ment, then  the  question  of  consideration 
might  be  material;  but  it  is  a  suit  between 
the  assignee  and  the  maker  of  the  note,  and 
BO  far  as  the  latter  is  concerned.  It  is  not 
material  whether  the  plaintiff  paid  any- 
thing for  the  note  or  not  Just  so  the  plaintiff 
was  the  legal  owner  and  holder  thereof. 
Gelsrelter  et  aL  t.  Serier,  33  Ark.  522 ;  Shane 
et  aL  T.  liOwry,  4S  Ind.  205  ;  Musselman  et  aL 
T.  Hays,  28  Ind.  App^  360,  62  N.  B.  1022; 
Oould  T.  Leavitt,  92  Me.  416,  43  Atl.  17. 

So,  admitting  the  truth  of  the  paragraph 
of  the  answer  in  question,  that  the  plaintiff 
did  not  pay  anything  for  the  said  note,  that 
would  not  have  constituted  a  defense,  and 
Oierefore  it  was  not  necessary  tor  the  plain- 
tiff to  file  a  reply  thereto. 

We  conclude,  therefore,  that  the  action  of 
the  trial  court  in  OTerruling  the  motion  of 
the  defendant  for  Judgment  on- the  pleadings 
was  correct,  and  recommend  that  the  judg- 
ment be  afiBrmed. 

PBBOURIAM.    Adopted  in  whol& 
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cm  OF  ABDMORB  ▼.  SAmE.    OTo.  617&) 

(Supreme  Court  of  Oklahoma.    Oct  12,  1816. 
Rehearing  Denied  Jan.  26,  1916.) 

.    (Byllabiu  by  tk«  Court) 

X.  Oftioebb  4=>7— Removai.  or  ApponrrKK— 

Apfointino  Poweb. 

Where  an  officer  holding  under  appoint- 
ment, is  guilty  of  malfeasance  or  maladnunistra- 
tlon  m  (»Sce,  aa  a  ^eral  rule,  the  appointive 
power  carries  with  it  the  inherent  power  of  re- 
moval, unless  prohibited  by  law. 

[Ed.  Note.— For  other  cases,  see  Officers, 
Cent  Dig.  SS  8,  9;  Dec.  Dig.  «=>7.] 

2.  MURICIPAI.  COKPOBATIONB  «=s>155  — Om- 

OEBS— Power  to  Reiiove. 

Where  a  city  charter  provides  for  an  offi- 
cer, known  as  aty  engineer  of  said  city,  and 
also  provides  that  "said  engineer  shall  be  ap- 
pointed by  the  ma^or,  by  and  with  the  consent 
of  the  board  of  city  commissioners,  and  shall 
hold  his  office  for  a  term  of  two  years,  unless 
sooner  removed,  as  provided  in  this  charter," 
and  said  charter  contains  no  provision  for  the 
removal  of  officers,  held,  that  the  fact  that  the 
charter  fails  to  provide  for  the  removal  of  dty 
officeiB  is  by  implication  an  inhibition  upon  the 
^wer  of  the  mayor  and  board  of  commissioners 
vo  remove  the  city  engineer  of  such  dty  from 
office. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Gent.  Dig.  S|  342-845 ;  Dec.  Dig. 
«=»165.] 

8.  Officers  «=>30— "De  Facto  Offioeb." 

An  "officer  de  facto"  is  one  whose  acts, 
though  not  those  of  a  lawful  officer,  the  law,  up- 
on principles  of  policy  and  justice,  wiU  hold 
valid,  so  far  as  they  involve  the  interests  of 
the  public  and  third  persons,  where  such  duties 
and  functions  of  the  office  are  exercised  by  one 


who  was  in  actual  possession  of  It  nnder  color 
of  tide. 

[Ed.  Note.— For  other  cases,  see  Officers,  Cent 
Dig.  i  61;   Dec.  Dig.  «=339. 

For  other  definitions,  see  Words  and  Phrase^ 
First  and  Second  Series,  De  Facto  Officer.] 

4.  MnmorPiLi.   Cohpobations   «=»147— 0>n- 
CBB»— "Db  Faoio  Offickb"— Pkbsoh  Iixb- 

OAU.T  APPOIKTXD. 

Where  one  person  is  holding  an  office  hr  !•• 

§al  appointment  and  daiming  to  be  such  officer 
e  jure,  the  mere  fact  that  another  person  may 
take  possession  of  said  office,  and  perform  some 
of  the  duties  and  functions  of  said  office,  under 
a  pretended  appointment  by  an  officer  or  poblie 
board,  or  body  acting  against  a  plain  provlMon 
of  the  statute,  and  without  any  color  of  right, 
power,  or  jurisdiction  to  remove  the  de  jure 
ofBcer,  or  to  appoint  such  pretending  omcer, 
such  pretended  appointee  is  not  a  de  mcto  offi- 
cer, for  the  reason  that  under  such  drcumatane- 
es,  there  cannot  be  two  different  officers,  do 
jure  and  de  facto,  in  possession  of  an  offios  at 
the  same  time,  where  one  incumbent  only  i»  pro* 
vided  by  law. 

[Ed.  Note.— For  other  cases,  see  Munidpal 
Corporatlon^  Cent  Dig.  fS  324,  325 ;  Dec.  I^ 

5.  Officebs  ^=395— De  Jtjbe  Offickb— Right 
TO  Salabt— Patuent  to  Uburfkb. 

The  rule  that,  where  the  salary  of  an  offioe 
is  paid  to  a  de  facto  officer,  this  defeats  the 
right  of  the  de  jure  officer  to  recover  the  legal 
salary  of  such  office,  does  not  apply  to  a  mere 
usurper  of  said  office  or  one  pretending  to  hM 
such  office  without  any  color  of  title  thereto. 

[Ed.  Note.— For  other  cases,  see  Offioeti^ 
Cent  Dig.  U  134,  139;  Dec.  Dig.  <S=395.] 

6.  Pleaoino  ^»290— Aixboatiorb  Not  Db- 

RIED  niTDEB  OaTH— APPOINTMENT  AND  AU- 

THo^TT  OF  Offices— Admissionb. 

In  all  actions  allegations  of  appointment 
or  authority  of  a  pubhc  officer  shall  be  taken  ■• 
true,  unless  the  denial  of  the  same  be  verified  by 
the  contending  party,  his  agent  or  attorney,  and 
such  allegations  will  be  construed  as  stating 
that  such  officer  is  a  duly  and  regularly  anthoi^ 
ised  officer,  with  full  power,  right,  ana  author- 
ity to  perform  the  duties  and  functions  of  audi 
office;  and  the  failure  to  deny  such  auc- 
tions under  oath  will  be  taken  as  sn  admisstoB 
of  the  title  to  such  office  aa  alleged,  with  full 
power  and  authority  to  perform  the  duties  and 
functions  thereof. 

[Ed.  Note.— For  other  cases,  see  Pleading 
CentDig.  U  85&-863,  886% ;  DecJ)ig.  <S=»2ga] 

Commissioners'  Opinion,  DtvlBion  Na  ^ 
Error  from  District  Court,  Carter  County; 
S.  H.  Russell,  Judge. 

Action  by  H.  H.  Sayre  against  the  <3ty  <A 
Ardmore.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.    Affirmed. 

F.  M.  Adams,  of  Ardmore,  for  plaintiff  In 
error.  Potterf  &  Walker,  of  Ardmore^  tor 
defendant  in  error. 

ROBBBRTS,  C.  This  action  was  oommeno- 
ed  in  the  district  oonrt  of  Carter  county  by 
H.  H.  Sayre,  defendant  in  error  herdn, 
against  the  city  of  Ardmore,  plaintiff  In  error, 
to  recover  the  sum  of  $1,500  alleged  to  be 
due  him  as  one  year's  salary  as  dty  engineer 
of  said  city.  On  motion  of  plaintiff  for  judg- 
ment on  the  pleadings,  the  court  rendered 
judgment  against  the  dty,  and  in  favor  ot 
the  plaintiff,  for  the  full  amount  dalmed. 


9For  other  cases  ■••  same  topic  and  KBY-NUllBER  In  all  Key-Numberad  DIceaU  and  ladasw 
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For  tbe  facts  Inrolyed  we  must  depend  en- 
tirely upon  the  pleadings.  Therefore,  in  or- 
der to  obtain  a  better  nnderstanding  of  tbe 
case,  we  will  set  out  the  pleadings  In  full, 
which  are  as  follows: 

"Comes  now  said  plaintiS.  leave  of  the  court 
first  being  had  and  obtained,  and  files  this,  his 
first  amended  petition,  cmd  pleads  as  follows,  to 
wit: 

"(1>  That  during  the  times  hereinafter  men- 
tioneo,  the  city  of  Ardmore  was,  and  has  ever 
since  continued  to  be,  a  municipal  corporation  of 
the  state  of  Oldahoma,  and  duly  incorporated 
ander  the  laws  governing  cities  of  the  first  class. 

"(2)  That  the  dtj  of  Ardmore  has  what  is 
known  as  a  commission  form  of  government,  the 
elective  officers  of  said  city  being  mayor,  to- 
gether with  four  commissioners,  who  derive  their 
authority  from  the  charter  of  said  city,  which 
charter  has  been  duly  approved  as  by  law  re- 
quired. 

"(3)  In  addition  to  the  elective  officers  pro- 
vided for  in  said  charter  as  aforesaid,  the  said 
charter  further  provides  for  an  officer  known  as 
city  engineer  of  said  city,  section  6,  article  8, 
of  said  charter  providing  that  he  shall  be  ap- 
pointed by  the  mayor  bv  and  with  the  advice  and 
consent  of  the  board  of  commissioners,  and  shall 
hold  ids  office  for  a  term  of  two  years,  unless 
sooner  removed  as  provided  in  this  charter; 
that,  in  pursuance  of  said  authority,  the  mayor, 
on  or  about  May  18.  1900,  appointed  this  plaiu- 
tiff  city  engineer  oi  the  dty  of  Ardmore,  and 
the  said  appointment  was  by  the  conunissioners 
duly  approved  as  by  the  charter  provided ;  that 
by  virtue  of  the  said  appointment  the  said  plain- 
tiff, Sayre,  had  a  right  to  hold  said  position  for 
the  term  of  two  years  from  the  date  of  his  ap- 
pointment as  aforesaid. 

"(4)  PlaintiS  further  states  that  <m  April  20, 
1910,  without  any  authority  of  law,  or  with- 
out any  right  or  color  of  right,  and  without  any 
notice  to  tins  plaintiff,  or  without  any  charges 
being  filed  against  him,  James  A.  Cotner,  then 
the  mayor  of  the  city  of  Ardmore,  handed  tiiis 
plaintili  a  notice  in  the  form  of  a  letter,  an- 
nonndn^  that  this  plaintiff  was  dismissed  from 
the  service  of  the  city  for  insubordination,  a 
copy  of  which  letter  is  attached  hereto,  and 
made  a  part  of  this  amended  petition  as  Ex- 
hibit A;  that  upon  receipt  of  this  letter  plain- 
tiff at  once  wrote  a  letter  to  the  then  mayor, 
stating,  in  substance,  that  he  did  not  recognize 
tbe  authority  of  the  mayor  to  dismiss  him  from 
office,  a  copy  of  which  letter  is  hereto  attached 
end  made  a  part  hereof  as  Ehchibit  B. 

"(5)  Plaintiff  further  states  that  suDsequent 
to  the  date  of  the  receipt  of  the  notice  from  the 
mayor  in  which  the  said  mayor  -  attempted  to 
usurp  his  offidal  authority  ss  set  out  in  the  pre- 
c(>ding  paragraph,  that  is  to  say,  on  the  26tli  day 
of  April,  IdlO,  the  said  mayor  preferred  charg- 
es in  writing  against  the  said  plaintiff  and  an- 
nounced that  the  matter  would  be  heard  at  the 
city  hall  on  the  evening  of  April  27,  1910 ;  that 
at  the  appointed  time  and  place  plaintiff  was  on 
hand  protesting  against  the  authority  of  the 
mayor  and  commisnoners  to  expel  him  from  his 
office  as  dty  engineer,  without  hearing  one  word 
of  testimony,  and  in  the  face  of  the  fact  that  the 
charter  in  no  manner  provides  for  removal  of  an 
appointive  officer,  and  in  no  place,  directly  or 
indirectly,  gives  authority  to  the  mayor  and 
board  of  commissioners  to  remove  an  appoint- 
ive officer,  the  said  commiraioners  at  said  meet- 
ing on  said  date  passed  a  resolution  to  the  effect 
that  it  is  the  sense  of  the  board  of  commis- 
sioners that  they  have  power  to  suspend  or  dis- 
miss any  appointive  officer  at  any  time  they 
deem  such  action  expedient,  a  copy  of  which 
resolution  is  hereto  attached  and  made  a  part 
hereof  as  Exhibit  O. 

"(6)  Phdntiff  further  states  that  it  is  not 
'Within  the  power  or  authority  of  the  mayor  and 
tKwrd  of  conunissioners  to  thus  amend  the  char- 


ter of  the  dty  of  Ardmore,  It  being  provided  In 
said  charter  that  tiie  dtizens  can  change  the 
same  on  an  initiative  vote  of  the  qualified  elec- 
tors of  the  dty,  and  the  said  resolution  was  of 
no  effect,  and,  as  this  plaintiff  believes  and  al- 
leges, was  fraudulently  passed  by  said  board 
for  the  purpose  of  illegally  delegating  to  them- 
sdves  power  and  authority  whidi  they  did  not 
XMssess. 

"(7)  Plaintiff  further  states  that  immediately 
after  the  passage  of  the  resolution  made  a  part 
hereof  as  Exhibit  C  the  board  passed  another 
resolution,  a  copy  of  wliich  is  attached  hereto  as 
a  part  hereof  and  marked  Exhibit  D,  in  which 
resolution  they  stated  that  on  account  of  the 
proven  inability  of  the  present  engineer,  this 
plaintiff,  to  act  in  harmony  with  the  mayor 
and  commissioners,  that  said  friction  seems  to 
be  caused  by  the  malicious  interference  of  par- 
ties on  the  outside,  which  resolution  was  pure 
dictum,  and  not  warranted  by  the  facts  as  shown 
at  said  bearing,  for  the  reason  t&at  in  no  way 
was  any  testimony  offered  to  substantiate  said 
allegations,  the  said  resolution  further  request- 
ing this  plaintiff  to  tender  his  resignation;  it 
being  the  intent  of  said  resolution  to  say  to 
said  plaintiff  in  an  indirect  way  that  his  serv- 
ices were  no  longer  required  by  the  dty,  and 
that  it  was  the  purpose  of  the  board  of  com- 
missioners to  dismiss  him  by  virtue  of  said  reso- 
lution in  the  event  the  said  plaintiS  did  not  re- 
sign his  office  as  dty  engineer  on  or  before  May 
1,  1910. 

"(8)  That,  notwithstanding  this,  plaintiff  was 
legally  in  possession  of  and  ezerdsing  the  func- 
tions of  the  office  of  dty  engineer  under  and  by 
provisions  of  the  city  charter  of  the  dty  of 
Ardmore,  and,  without  any  warrant  or  right  or 
law.  the  mayor  and  commissioners,  at  a  meeting  . 
hela  at  the  dty  hall  in  the  city  of  Ardmore 
on  or  about  the  6th  day  of  May,  1910,  peremp- 
torily undertook  to  diwnisa  this  plaintiff  from 
his  office,  and  since  that  time  has  not  recognised 
him  as  dty  engineer  nor  permitted  him  to  per- 
form his  duties  as  such,  and  all  this  was  done 
without  the  consent  and  over  the  objections 
of  this  plaintiff,  and  without  an^  warrant  of 
law,  the  said  plaintiS  at  that  tune  and  now 
contending  that  he  is  the  legally  qualified  dty 
engineer  of  tbe  dty  of  Ardmore,  Okl.,  his  office 
expiring  May  18,  1911,  according  to  the  terms 
of  said  charter  as  aforesaid. 

"(9)  That  since  the  action  of  the  said  mayor 
and  commissioners  wherdn  they  delegated  to 
themselves,  without  warrant  of  law,  the  right 
to  declare  the  office  of  the  dty  engineer  vacant, 
this  plaintiff,  although  legally  entitled  thereto, 
has  not  been  receiving  the  emoluments  of  said 
office,  which  are  the  sum  of  $126  per  month, 
which  amount  is  payable  monthly  to  this  plain- 
tiff. 

"(10)  Plaintiff  states  that  at  all  times  since 
the  action  of  the  mayor  and  board  of  commis- 
sioners as  aforesaid  he  has  resided  in  Ardmore, 
Okl.,  and  has  considered  himself  the  legally 
qualified  dty  engineer,  and  has  been  ready  and 
willing  to  perform  the  duties  of  said  office,  but 
the  said  mayor  and  board  of  commissioners  have 
not  recognized  him  as  dty  engineer  nor  permit- 
ted him  to  perform  the  functions  of  said  office, 
and,  as  this  plaintiS  is  informed,  the  said  mayor 
and  board  of  commissioners  have  not  attempted 
to  appoint  any  other  person  as  dty  engineer 
since  thdr  action  in  which  they  attempted  to 
remove  this  plaintiff  as  aforesaid. 

"(11)  Plaintiff  further  states  that  by  virtue 
of  his  being  city  engineer  as  aforesaid  he  is 
entitled  to  the  sum  of  $126  a  month  salary  as 
aforesaid,  and  the  same  has  not  been  paid  to 
him  since  the  1st  day  of  May,  1910;  that  the 
amount  due  him  now  at  this  date  is  for  the  12 
months  beginning  May  1, 1910,  and  ending  April 
30,  1911,  that  18  to  say,  12  months'  salary, 
which  amounts  to  $1,600. 

"Wherefore  plaintiff  prays  that  he  have  indg- 
ihent  against  the  dty  of  Ardmore  for  the  said 
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sum  of  Sl,600,  together  with  aQ  costa  herein  ex- 
pended." 

The  petition  was  duly  verlfled.'  Attached 
to  said  petition,  and  marked  Exhibit  A,  ap- 
pears the  following: 

"Mr.  fi.  H.  Sajre,  City  Engineer,  Ardmore, 
Oklahoma— Dear  Sir :  You  are  hereby  dismissed 
from  the  setrice  of  the  city  of  Ardmore,  for  in- 
aubordioation.         James  A.   Cotner,   Mayor. 

"JAC-OH." 

Also  attached  to  said  petition,  and  marked 
Exhibit  B,  appears  the  following: 

"Ardmore,  Okl.,  April  20,  1910. 

"Hon.  Jaa.  A.  Cotner,  Mayor  of  Ardmore, 
Ardmore,  Oklahoma — Dear  Sir:  I  have  your  let- 
tar  of  even  date  herewith,  in  wliich  you  advise 
me  that  I  ani  dismissed  Rom  the  service  of  the 
city  of  Ardmore  for  insubordination. 

"In  reply,  I  beg  to  state  that  I  do  not  rec- 
ognize the  authority  of  the  mayor  of  the  city 
of  Ardmore  to  peremptorily  discharge  me  with- 
out any  action  of  the  board  of  commissioners 
and  without  any  opportunity  for  being  heard  in 
defense  of  myseu. 

"If  I  have  been  guilty  of  insubordination,  1 
demand,  as  an  American  citizen,  that  I  be  pre- 
sented with  the  charges  against  me  and  be  given 
an  opportunity  to  be  heard  in  my  defense. 

"Until  I  am  discharged  by  the  board  of  com- 
missioners, after  a  hearing  in  which  I  am  allow- 
ed to  defend  myself,  I  shall  consider  that  I  hold 
the  office  of  city  engineer  of  Ardmore,  and  will 
act  accordingly. 

"lours  very  truly,  H.  H.  Sayre, 

"City  Engineer." 

ALso  attached  to  said  petition,  and  marked 
Exhibit  C,  appears  the  following: 

"Be  it  resolved  by  the  board  of  commissioners 
of  the  city  of  Ardmore  that  the  right  to  suspend 
or  dismiss  any  appointive  officer  or  employ^  of 
the  city  goes  with  the  power  to  appoint  or  em- 
ploy, and  it  is  the  sense  of  the  board  that  the 
commissioners  of  the  city  of  Ardmore  have  the 
power  to  do  so  at  any  time  that  they  may  deem 
such'  action  expedient  and  necessary." 

Also  attached  to  said  petition,  and  mark- 
«d  Exhibit  D,  appears  the  following: 

"Whereas,  on  account  of  the  proven  inability 
of  the  present  city  engineer,  H.  H.  Sayre,  to  act 
in  harmony  with  the  mayor  and  commissioners 
of  the  city  of  Ardmore ;   and 

"Whereas,  tliis  friction  seems  to  I>e  cansed  by 
the  malicious,  unwarranted,  and  unauthorized 
interference  of  parties  on  the  outside,  who  have 
not  the  best  interests  of  the  city  at  heart,  by 
their  influence  have  caused  Mr.  Sayre  to  become 
suspicious  of  the  integrity  of  the  mayor  and 
rebellious  in  executing  the  wishes  of  the  board, 
as  expressed  through  the  mayor,  thereby  ren- 
dering him  [the  engineer]  unfitted  to  act  in  this 
capacity : 

"Therefore  be  it  resolved  b^  the  board  of  com- 
missioners that  Mr.  Sayre  is  hereby  requested 
to  tender  to  the  board  of  commissioners  his 
resignation,  same  to  take  effect  on  the  comple- 
tion of  this  month's  [April]  services,  and  that 
this  action  ia  taken  without  prejudice  in  the 
premises. 

"Passed  and  approved  this  27th  day  of  April, 
1910. 

"[Seal.]    [Signed]    Jas.  A.  Cotner,  Mayor. 
"[Signed]    G.  H.  Bruce,  City  Clerk." 

Afterwards  the  defendant  filed  its  general 
demurrer  to  the  amended  petition  of  the 
plalntiCT,  as  follows: 

"Comes  now  the  defendant  in  the  above  styled 
and  numbered  cause  and  demurs  to  plaintiff's 
amended  petition,  and  says  that  the  same  does 
not  contain  allegationB  sufficient  to  constitute 


a  cause  of  action  against  ft,  either  iD  law  or 
equity,  and  of  this  it  prays  judgment  of  the 
court" 

The  trial  court  overruled  the  demnrrer,  to 
which  action  of  the  court  the  defendant  ex- 
cepted ;  and  thereupon  the  defendant  filed  its 
answer,  which  Is  as  fdllows: 

"Comes  now  the  defendant  in  the  above  styled 
and  numbered  cause,  and  wiUiout  waiving  ita 
demurrer,   but  still   insisting    upon   the   same, 

''(1)  That  it  denies  all  and  singular  the  alle- 
gations contained  in  plaintiff's  petition,  except 
those  herein  admitted. 

"(2)  That  It  admits  that  it  is  a  municipal 
corporation,  as  is  alleged  in  paragraph  1  of  said 
petition,  and  that  Exhibits  A,  B,  O,  and  D  of 
said  petition  are  true  copies  of  the  instruments 
mentioned  therein. 

"(3)  That  it  admits  that  on  the  25th  day  of 
April,  1910,  the  mayor,  of  the  city  of  Ardmore 
preferred  charges  in  writing  against  the  said 
plaintiff  and  announced  that  the  same  would  be 
heard  on  the  evening  of  April  27,  1910,  at  which 
meeting  the  plaintiff  askea  for  further  time  and 
for  a  copy  of  the  charges  against  him,  which 
charges  were  furnished  him,  and  the  aame  were 
heard  at  a  subsequent  meeting  of  the  commis- 
sioners, and  said  plaintiff  appeared  in  person 
and  refused  to  give  any  testimony  whatever  in 
reference  to  whether  or  not  he  should  be  dis- 
charged as  said  engineer. 

"(4)  That  on  the  6th  da^  of  May,  1910,  the 
mayor  and  board  of  commissioners  of  the  city 
of  Ardmore  dismissed  the  plaintiff  as  its  city  en- 
gineer, which  they  had  a  lawful  right  to  do,  and 
passed  a  resolution  dismissing  him  as  such  en- 
gineer, which  resolution  is  hereto  attached,  made 
a  part  hereof,  and  marked  E}xhibit  A.  (See  Ex- 
hibit D^laintiff's  petition.) 

"(5)  That  since  the  plaintiff  herein  was  dis- 
missed as  city  engineer,  to  wit,  ou  or  about  the 
1st  day  of  May,  1910.  that  L.  J.  Meyers  has 
been  both  in  law  and  in  fact  the  duly  qualified 
and  acting  city  engineer  and  drawing  the  emolu- 
ments of  said  office,  and  has  at  all  times  since 
said  date  exercised  within  the  said  city  all  the 
duties  of  said  office  of  said  engineer,  performing 
all  the  work  and  duties  that  were  performed  by 
the  plaintiff  herein  before  his  dismissal,  and 
has  made  his  reports  to  the  commissioners  of  the 
city  of  Ardmore,  and  has  rebeived  the  salary  of 
said  office  since  said  dismissal  up  to  and  until 
the  18th  day  of  May,  1911,  during  all  of  which 
time  he  performed  all  the  duties  devolving  upon 
the  city  engineer,  and  was  recognized  by  the  de- 
fendant herein  as  such  officer  and  as  perform- 
ing all  the  duties,  and  was  paid  all  the  salary 
and  emoluments  of  said  office  during  said  time, 
and  the  said  plaintiff  herein  has  not  performed 
an^  of  the  duties  whatever  of  said  office  during 
said  time,  and  has  not  been  in  possession  of  said 
office  from  the  date  of  his  dismissal  up  to  and 
until  this  time,  but  has  been  engagea  in  tile 
general  insurance  business,  and  has  earned  more 
than  $1,600  in  said  business  during  said  period, 
and  that  during  none  of  said  time  has  the  plain- 
tiff been  in  tiie  possession  of  the  office  of  city 
engineer,  but  the  said  office  has  been  in  the  pos- 
session of  the  said  L.  J.  Meyers  at  all  times 
since  the  1st  day  of  May,  1910,  until  he  ceased 
to  be  said  officer  as  alleged  above. 

"(6)  That  the  income  and  revenue  provided 
for  the  year  ending  June  30,  1911,  bos  been  ex- 
hausted, and  there  is  no  income  or  revenue  for 
the  year  ending  June  30,  1912,  out  of  which 
plaintiff's  claim  could  be  paid,  and  there  was  no 
levy  made  for  the  same,  and  that  at  all  times 
from  May  1,  1910,  to  May  1,  1911,  the  out- 
standing indebtedness  of  the  city  of  Ardmore  in 
the  aggregate  exceeded  5  per  cent,  of  the  debt 
limit  at  and  prior  to  the  time  that  the  plaintiff 
herein  was  appointed  said  engineer  by  tne  may- 
or and  board  of  commissioners  of  the  city  of 
Ardmore,  and  the  said  city  of  Ardmore,  while 
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it  espedally  denies  that  It  Is  indebted  to  the 
plaintiff  herein  in  smj  sum  whateTer,  bnt  in 
event  it  should  be  determined  that  it  is  under 
any  obligation  to  the  said  plaintiff,  then  this 
defendant  would  show  that  it  has  no  le^ol 
means  under  the  law  whereby  it  could  raise 
money  to  pay  any  such  indebtedness,  for  the 
reason  that  the  6  per  cent  debt  limit  has  al- 
ready been  reached,  as  is  hereinbefore  alleged, 
and  for  that  reason  no  jndgment'can  be  recover- 
ed azainst  this  defendant  m  this  action. 

"Wherefore,  premises  considered,  defendant 
prays  that  it  ^o  hence  without  any  day,  and 
that  it  recover  its  costs  herein  expended." 

Attached  to  said  answer,  and  marked  Ex- 
hibit A,  Is  a  copy  of  the  same  Instrument  as 
is  attached  to  plaintiff's  amended  petition 
and  marked  Exhibit  D. 

Thereafter  plaintiff  filed  bis  demurrer  to 
defendant's  answer,  which  was  overruled, 
and  exceptions  preserved.  The  plaintiff  then 
filed  his  reply  to  the  defendant's  answer, 
which  was  a  general  deniaL  The  plaintiff 
thereupon  filed  a  motion  for  Judgment  on 
the  pleadings,  which  motion  is  as  follows: 

"Comes  now  the  plaintiff,  H.  H.  Sayre,  and 
moves  the  court  for  a  verdict  on  the  pleadings 
in  the  above  entitled  cause,  and  as  grounds  for 
said  motion  states  as  follows,  to  wit: 

"  (1)  Because  the  answer  of  the  defendant  fil- 
ed herein  admits  every  material  allegation  in 
plaintiff's  petition,  and  under  plaintiff's  amended 
petition  he  is  entitled  to  a  verdict  in  this  case. 

"(2)  Because,  the  office  of  city  engineer  under 
the  law  not  being  vacant  by  reason  of  the  at- 
tempted discharge  of  this  plaintiff,  it  is  imma- 
terial as  to  whetiier  L.  J.  Meyers  was  appointed 
engineer  or  not,  as  this  plaintiff  was  entitled  to 
his  compensation  to  the  end  of  his  term,  and,  if 
he  was  unlawfully  deprived  thereof,  he  is  enti- 
tled to  recover  in  this  action. 

"(3)  Because  the  question  of  debt  limit  or  the 
tax  limit  of  the  city  of  Ardmore  has  nothing 
-whatever  to  do  with  this  case,  this  not  being  an 
effort  to  recover  by  reason  of  a  contract,  and 
should  not  be  considered  in  arriving  at  a  verdict 
in  this  case." 

The  motion  was  sustained,  and  Judgment 
rendered  for  plaintiff  in  the  sum  of  $1,500, 
as  above  stated,  to  which  defendant  excepted. 
Motion  for  new  trial  was  overruled,  excep- 
tions preserved,  and  defendant  brings  error. 

Counsel  for  the  city  presents  several  as- 
signments of  error,  but  In  his  brief  submits 
bnt  two  propositions,  which  are  as  follows: 

First.  "The  trial  court  erred,  in  overruling  the 
defendant's  demurrer  to  the  plaintiff's  petition." 

Second.  "The  court  erred  in  sustaining  the 
motion  of  plaintiff  for  judgment  on  the  plead- 
ings." 

[S]  The  first  contention  of  counsel  under 
tbe  assignment  that  the  trial  court  erred  in 
overruling  defendant's  demurrer  to  the  peti- 
tion is: 

"That  the  petition  does  not  disclose  that  H. 
H.  Sayre  was  the  qualified  and  acting  engineer 
of  the  city  of  Ardmore." 

This  insistence  cannot  be  sustained,  for 
the  reason  that  by  reference  to  the  petition 
we  find  it  is  alleged  in  imragraph  8  that: 

"The  mayor,  on  or  about  May  18,  1910,  ap- 
pointed this  plaintiff  city  engineer  of  the  city 
of  Ardmore,  and  the  said  appointment  was  by 
the  commissioners  duly  approved,  as  by  the 
charter  provided." 

And  in  paragraph  7  it  is  alleged  that: 
"Plaintiff  was  legally  in  possession  of  and  ex- 
erdaing  the  fonctiona  of  the  office  of  city  engi- 


neer under  and  bv  the  provisions  of  the  charter 
of  the  city  of  Ardmore, ' 

This  is  certainly  a  plain  allegation  of  ap- 
pointment, qaaliflcatlon,  and  possession,  and 
also  an  allegation  of  claim  of  right  to  bold 
the  office.  These  allegations  also  answer  the 
contention  -of  counsel  that: 

"Before  a  person  claiming  to  have  been  oust- 
ed from  a  public  office  can  recover  his  damages, 
that  is,  loss  of  salary  and  emoluments  of  office, 
he  must  first  establish  his  title  to  the  office  as 
provided  by  law." 

What  more  would  counsel  want,  or  what 
more  could  he  ask?  Here  is  an  allegation  of 
appointment,  qualification;  possession, '  and 
performance  of  dat?.  Counsel  states,  and 
we  think  correctly,  that: 

"The  law  presumes  that  the  rightful  holder  of 
an  office.  Is  in  the  rightful  possession  of  the 
same,  and  entitled  to  the  emoluments  diereof." 

Under  the  allegations  above  stated,  which 
were  duly  verified,  and  not  denied  under 
oath,  the  plaintiff  was  the  rightful  holder, 
and  ia  possession  of  the  ofllce,  and  entitled 
to  the  salary  and  emoluments. 

Under  section  4759,  Rev.  Stat  OkL  1910, 
Ann.,  which  was  in  force  at  aU  the  times  re- 
ferred to  herein: 

"Allegations  of  any  appointment  of  authority 
shall  be  taken  as  true  unless  the  denial  of  the 
same  be  verified  by  the  affidavit  of  the  party." 

Besides,  it  must  not  be  overlooked  that 
the  right  to  the  salary  of  a  public  officer  does 
not  depend  upon  the  performance  of  duty  as 
snch  officer.  If  so,  official  salaries  would  be 
very  uncertain. 

As  stated  by  Judge  Dillon  in  his  great 
work  on  Municipal  Corporations  (5th  Bd.) 
{425: 

"In  the  case  of  officers  the  compensation — usu- 
ally a  salary— is  attached  to  the  office  as  an  in- 
cident, and  is  not  dependent  upon  the  perform- 
ance of  actual  service,  while  the  salary  or  com- 
pensation of  an  employ^  is  intended  as  remuner- 
ation for  services  actually  render^." 

As  Stated  In  Carroll  t.  Slebenthaler,  37 
CaL  195: 

"The  principle  that  the  salary  annexed  to  a 
public  office  is  incident  to  the  title  to  the  office, 
and  not  to  its  oocnpation  and  exercise,  was  af- 
firmed in  Dorsey  v.  Smyth,  28  CoL  21,  and 
Stratton  v.  Oalton,  28  CaL  44.  The  petitioner 
having  been  elected  and  qualified,  and  being 
ready  and  willing  to  enter  upon  the  discharge 
of  the  duties  of  his  office,  became  entitled  to  the 
salary  attached  to  the  office,  and  his  right  to 
the  salary  was  unaffected  by  the  fact  that  an 
usurper  discharged  the  duties  of  the  office." 

SecUons  4920  and  4926,  Rev.  Stat  Okl. 
1910,  referred  to  by  counsel,  have  no  bearing 
in  this  case.  These  sections  refer  exclusive- 
ly to  proceedings  in  the  nature  of  quo  war- 
ranto. This  is  plainly  and  solely  an  action 
to  recover  money  dne  from  the  city  to  the 
plaintiff  for  salary  as  dty  engineer.  The 
original  iKtition  evidently  contemplated  an 
action  in  the  nature  of  quo  warranto,  but 
that  proceeding  was  abandoned  by  the  amend- 
ed petition,  and  the  cause  based  entirely  up- ' 
on  an  acUou  against  the  city  to  recover  mon- 
ey due  for  salary.  No  objection  was  made  to 
this  change  of  cause  of  action,  nor  to  the 
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party  defendant  The  dty  appeared,  demur- 
red to  the  petition,  and,  upon  that  being  over- 
mled,  answered  without  protest  or  objection. 
The  original  case  was  abandoned,  a  new  and 
different  defendant  substituted,  and  the  cause 
of  action  changed  without  objection,  and,  in 
fact,  apparently  by  the  consent  of  the  dty. 

We  are  now  brought  to  the  second  assign- 
ment of  error,  wherein  counsel  for  the  city 
contends  that  the  trial  court  erred  In  sus- 
taining the  motion  of  plaintiff  for  judgment 
on  the  pleadings.  In  support  of  this  specifi- 
cation counsel  submits  three  propositions: 

(1)  ^at  the  answer  presents  a  substantial 
Issuable  fact,  which  requires  testimony  to  de- 
termine the  rights  of  the  parties.  We  do  not 
so  understand  the  Issues.  As  stated  before, 
the  i>etltlon  alleges,  in  substance,  that  plain- 
tiff is,  and  at  all  times  was,  the  duly  elected, 
qualified,  and  acting  dty  engineer,  that  he 
has  at  all  times  resided  In  the  dty,  and  con- 
sidered himself  the  legally  qualified  city  en- 
gineer, and  has  at  all  times  been  ready  and 
wQUng  to  perform  the  dtities  of  said  office, 
but  said  mayor  and  board  of  commissioners 
have  not  recognized  him  as  such  officer,  nor 
permitted  him  to  perform  the  duties  of  said 
office,  and  that  said  mayor  and  board  of  com- 
missioners have  not  attempted  to  appoint  any 
other  person  as  city  engineer  since  their  ac- 
tion In  which  they  attempted  to  remove 
plaintiff  from  office.  All  these  allegations  go 
to  the  appointment  and  authority  of  plaintiff 
to  hold  the  office  of  dty  engineer.  They  are 
made  under  oath,  and  not  denied  by  the 
oath  of  defendant.  Its  agent  or  attorney,  and 
therefore  must  be  taken  a^  true.  Aa  stated 
in  Balrd  Inv.  Co.  t.  Harris,  209  Fed.  297, 126 
O.  C.  A.  217: 

"The  failure  to  deny  under  oath  [in  auch 
cases]  is  equivalent  to  an  admission  in  tlie  an- 
swer. Tlie  general  allegation  of  an  authorized 
afrency  [appointm«it  of  authority  In  this  case] 
will  be  presumed  to  be  an  agency  [anthorityj 
with  full  powers  legally  conferred.'* 

It  is  apparent  that  no  issues  of  fact  are 
presented  In  the  pleadings. 

(2)  He  further  contends  that  one  L.  J. 
Meyers  has  been,  since  the  1st  day  of  May, 
1910,  both  in  law  and  in  fact,  the  duly  qual- 
ified and  acting  dty  engineer,  and  is  drawing 
the  emoluments  of  his  office,  and  has  at  all 
times  since  said  date  exerdsed  Mrlthln  said 
dty  all  the  duties  of  said  office  of  dty  engi- 
neer, and  has  made  his  reports  to  the  com- 
missioners of  said  dty,  as  such  engineer,  and 
further  alleges  that  plaintiff  has  not  been  In 
possession  of  said  office  from  the  date  of  his 
dismissal,  but  has  been  engaged  in  other  busi- 
ness, and  has  earned  more  than  $1,500  in 
said  business  during  said  time,  and,  further, 
that  the  revenue  for  that  year  has  been  ex- 
hausted, and  there  is  no  revenue  or  provision 
for  the  payment  of  the  plaintiff's  claim  or 
Judgment  if  obtained.  This  allegation  is,  no 
doubt,  made  for  the  purpose  of  attempting 
to  show  that  Meyers  Is  In  possession  of  and 
performing  the  duties  of  said  office,  and  is 
therefore  a  de  facto  officer;  but  this  conten- 


tion cannot  be  sustained,  for  the  reason :  (a) 
That  the  answer  Is  not  verified,  and  cannot 
be  considered  against  the  verified  petition  of 
plaintiff  alleging  appointment  and  perform- 
ance of  duties  of  the  offic&  Baird  Invest- 
ment Company  v.  Harris,  supra.  This  doe- 
trine  Is  laid  down  in  Mltdiell  r.  Knudtsmi, 
19  N.  D.  736, 124  N.  W.  946,  In  tlw  following 
language : 

"The  allegation  that  Enudtson  was  the  'duly 
and  anthonsed  agent  of  the  Knndtaon  Land 
Company*  should  be  construed  as  stating  that  be 
was  a  duly  and  regularly  authorized  agent  of 
said  company  for  all  purposes  in  connection 
with  the  transaction  set  forth  in  the  complaint 
By  admitting  such  allegatioD  to  l>e  tni&  it  moat 
be  admitted  to  Ite  an  admission  of  such  agency 
with  full  authority  in  the  premises.  This  court 
has  recently  held  that  an  allegation  in  a  com- 
plaint that  a  contract  was  entered  into  between 
parties  will  be  presumed  to  be  a  legal  cootract 
and  in  writing,  if  a  written  contract  is  necessary 
for  the  purposes  of  the  contract.  Hanson  v. 
Svarverud  118  N.  D.  650],  120  N.  W.  550.  The 
same  prinaple  is  applicable  here.  Tiie  general 
allegation  of  an  authorized  agency  will  be  pre- 
sumed to  be  an  agency  with  foU  powers  le^Uly 
conferred." 

These  decisions  are  based  upon  statatea 
which  provide: 

"In  all  actions,  *  •  •  allegations  of  imy 
appointment  of  authority  shall  be  taken  as  tme, 
unless  the  denial  of  the  same  be  verified  by  the 
party,  his  agent,  or  attorney."  Section  4750, 
Rev.  Stat  1910. 

[3, 4]  It  requires  no  argument  to  show  that 
defendant  cannot  admit  In  one  breath  that 
plalntifl  is  the  duly  appointed  officer,  at- 
tempting to  perform  the  duties  of  his  office, 
and  deny  It  In  the  next  It  is  well  settled 
upon  reason  and  by  numerous  authorities 
that  two  persons  cannot  occupy  one  office  at 
the  same  time,  one  as  a  'de  facto,  and  the  oth- 
er a  de  jure,  officer.  Under  these  facts,  aa 
alleged  In  the  petition,  and  admitted  by  the 
answer,  Meyers  has  no  standing  or  rights  as  a, 
de  facto  officer.  The  definition  of  a  "de  factoi 
officer,"  as  given  by  counsel  for  plaintiff  In 
error,  taken  from  Ex  parte  Crump,  135  Pac. 
433,  is  as  follows: 

"An  'oflBcer  de  facto'  is  one  whose  acts, 
though  not  those  of  a  lawful  officer,  the  law, 
upon  principles  of  imlicy  and  justice,  will  bold 
valid  80  far  as  the;  involve  the  Interest  of  the 
public  and  tliird  persons,  where  the  duties  and 
functions  of  the  office  are  exerdsed  by  one  who 
was  in  the  actual  possession  of  it  under  color  ot 
tide." 

The  modification  of  the  possession  and  oc- 
cupancy of  the  office  by  the  phrase  "who  was 
in  possession  of  it  under  color  of  title"  is 
controlling  In  this  case.  Here  the  dty  was 
operating  under  what  is  known  as  a  free- 
holders' diarter.    The  petition  alleges: 

"The  charter  provides  for  an  officer  known  as 
dty  engineer  of  said  city,  and  section  5,  article 
3,  of  said  charter  provides  that  he  shall  be  ap- 
pointed by  the  mayor,  by  and  with  the  advice 
and  consent  of  the  l>oard  of  commissioners,  and 
shall  bold  his  office  for  a  term  of  two  years,  un- 
less sooner  removed  as  provided  in  this  char- 
ter." 

[1,  2]  It  Is  admitted  that  the  charter  con-: 
tains  no  provision  for  the  removal  of  the  dty 
engineer  from  office.    The  question  now  pr»- 
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sented  Is  whether  the  power  or  authority  of 
the  mayor  to  appoint  carried  with  it  the 
power  <tf  removal?  Such  seems  to  be  the 
general  mle  adopted  in  this  state,  unless  pro- 
hibited by  statute.  The  rule  laid  down  in 
Cameron  ▼.  Parker,  2  OM.  277,  38  Pac.  14,  is 
as  follows: 

"If  the  officer  Is  guilty  of  malfeasance  or  mal- 
administration in  office,  it  is  within  the  power 
of  the  appointing  power  to  remore  him,  unless 
expressly  prohibited  by  law." 

The  same  doctrine  was  announced  In 
Ewlng  T.  Tamer,  2  OkL  at  page  94,  35  Pac. 
851. 

The  question  now  Is:  Does  the  charter 
prohibit  the  removal  by  the  appointing  pow- 
er? We  are  of  opinion  that  it  does.  The 
language  of  the  charter  Is  positive  that  "he 
shall  hold  his  office  for  a  term  of  two  years, 
unless  sooner  removed  as  provided  in  this 
charter,"  and  no  provision  for  the  removal 
Is  provided  In  the  charter.  This,  to  our  mind. 
Is  a  clear  inhibition  on  the  right  or  power  of 
the  mayor  and  board  of  commissioners  to 
remove.  It  follows,  therefpre,  as  a  natural 
corollary,  that  the  action  of  the  mayor  and 
board  in  that  behalf  was  not  merely  voidable, 
but  absolutely  void,  and  in  consequence  there- 
of their  action  in  attempting  to  appoint  an- 
other city  engineer  was  also  void,  and  did 
not  cany  with  it  even  a  color  of  title  to  the 
office. 

In  Cameron  v.  Parker,  supra,  2  Okl.  at 
page  297,  38  Pac.  at  page  21,  the  court  says: 

"As  a  matter  of  course,  the  conrt  mnst  neces- 
sarily be  governed  by  the  law  conferring  upon 
the  Governor  the  power  of  removal.  If  the 
court  should  determine  that  the  Governor  had 
nnlawfolly  exercised  his  power  of  removal,  or 
I>osse8sed  no  snch  power  under  the  law,  it  could 
not  hold  Uiat  the  plaintiff  had.  nnder  the  law, 
either  an  atieolnte  or  prima  facie  title;  or,  if 
the  court  should  hold  oiat  the  Governor  had  no 
power  or  authority  to  appoint  an  officer  with- 
out the  advice  and  consent  of  the  conncil,  nnder 
the  law  it  could  not  hold  that  the  plaintiff  had 
either  an  absolute  or  a  prima  fade  title  there- 
to." 

It  would  seem  from  the  foregoing  that 
whatever  Meyers  may  have  done,  he  was  act- 
ing simply  as  a  usurjper,  and  his  rights.  If 
Involved,  would  be  determined  as  such.  Nor 
do  we  intend  to  Intimate  that  he  was  acting 
in  bad  faith. 

[S]  Counsel  further  Insists  that,  the  city 
having  paid  Meyers  for  his  services  as  city 
engineer,  it  is  not  liable  to  the  plaintiff  for 
bis  salary,  and  base  their  contention  on  the 
case  of  Steams,  Mayor,  v.  Sims,  24  Okl..623, 
104  Pac.  44,  24  li.  R.  A.  (N.  S.)  475,  wherein 
the  following  language  is  used: 

"Where  a  de  jure  chief  of  police  is,  pending 
snit  on  charges  against  him  in  the  district  court, 
wrongfully  suspended  by  order  of  the  judge 
thereof  at  chambers,  whlcn  said  order  is  later  set 
aside  and  said  suit  dismissed,  and  where  said 
city  pays  a  chief  of  police  de  facto,  during  bis 
incumbency,  the  salary  provided  by  law,  said  of- 
ficer de  jure,  after  obtaining  possession  of  the 
office,  cannot  recover  from  the  dty  the  salary 
for  the  same  period." 

That  case  does  not  sustain  the  contentions 
of  counsel,  for  the  reason  that  it  Involves  the 


question  of  payment  to  a  de  facto  officer— one 
who  held  colore  officii.  In  the  Instant  case 
the  pretended  appointment,  being  absolutely 
void,  made  without  even  a  color  of  i>ower  or 
right,  was  simply  a  nullity.  As  said  by  Jus- 
tice Campbell,  Wayne  County  v.  Benolt,  20 
Mich.  176,  4  Am.  Rep.  387: 

"^here  is  a  distinction  taken  by  many  anthorl- 
ties  between  an  office  held  de  facto,  under  col<» 
of  title,  and  one  usurped  without  any  legal  pre- 
text" 

The  case  of  Steams,  Mayor,  v.  Sims,  supra, 
is  distinguished  from  ,the  Instant  case  in  this: 
That  in  the  case  cited,  holding  that  the  de 
Jure  officer  cotdd  not  recover  from  the  cUy 
where  the  salary  had  been  paid  to  the  de 
facto  officer,  the  de  Jure  officer  had  been 
suspended  by  the  district  court  as  provided 
by  law,  and  the  de  facto  officer  appointed  by 
the  legal  appointing  power.  There  was  no 
question  of  Jurisdiction  either  In  the  power 
of  the  court  to  suspend  nor  the  power  to  fill 
the  vacancy  during  suspension,  nte  tempo- 
rary officer  was  clearly  a  de  facto  officer. 
It  would  certainly  be  extending  the  doctrine 
to  a  dangerous  point  to  say  that  an  officer 
could  be  dU^laced  by  a  iwwer  or  body  with- 
out any  colorable  right  or  Jurisdiction,  and 
another  person  placed  In  the  position,  and 
the  salary  paid  to  the  pretended  officer,  and 
thereby  defeat  the  regular  officer  of  his  right 
to  recover  his  salary  from  the  paying  body, 
especially  where  the  pretended,  wrongful  re- 
moval is  made  by  the  same  power  that  is 
responsible  for  the  payment.  The  answer 
does  not  even  allege  that  the  fall  or  regular 
salary  was  paid  to  Meyers.  It  simply  says, 
hi  substance,  that  he  received  payment,  but 
does  not  state  the  amount  But  that  Is  Im- 
materlaL  He  was  not  entitled  to  any  of  It 
He  could  not  possibly  have  taken  the  flist 
step  to  recover  it  by  estdblishlng  his  title  to 
the  office.  Judge  Cooley,  In  his  dissenting 
opinion  In  Auditors  of  Wayne  County  v. 
Benolt,  20  Mich.  176,  192,  4  Am.  Sep.  382, 
having  involved  a  somewhat  similar  question, 
uses  the  following  language: 

"The  only  case  directly  in  point  Is  that  of 
People  V.  Smyth,  28  Col.  21,  and  there  it  was 
held  that  the  lawfully  elected  officer,  who  had 
been  excluded  by  one  coming  in  by  color  of  ti- 
tle, might,  after  recovery  of  the  office,  maintain 
an  action  against  the  county  for  his  salary  dur- 
ing the  usurpation,  notwithstanding  it  had  been 
previously  paid  to  the  usurper.  This  decision 
appears  to  me  to  be  sustainable  on  the  soundest 
reasons  of  public  policy.  A  wrong  is  done  to 
sodety  and  public  order  In  every  instance  in 
which  the  usurpation  of  a  public  office  taken 
place;  and  the  rules  of  law  ought  to  be  such  as 
to  give  the  greatest  possible  ducouragement  to 
such  a  proceeding.  The  oonntv  anthonties,  in  a 
case  like  this,  ought  not  to  be  told  that  th^ 
may  countenance  the  intrusion  with  impunity, 
and  deliver  over  to  a  usurper  the  emoluments  of 
an  office  to  which  he  has  neither  a  legal,  nor  a 
moral  daim.  Such  a  mle  encourages  usurpa- 
tions, and  tends  to  lower  the  standard  of  pub- 
lic morality.  Public  policy  requires  that  munic- 
ipal officers  should  be  allowed  to  sanction  or 
recognize  the  intrusion  only  so  far  as  may  be 
necessary  to  ^ve  the  public  the  full  benefit  of 
protection  which  the  rule  regarding  the  acts  of 
officers  de  facto  was  dedgned  to  afford." 
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From  a  careful  consideration  of  the  entire 
record,  we  are  of  opinion  that  tlie  case  Bboold 
be  affirmed. 

PER  CURIAM.    Adopted  In  whole. 


(53  Okl.  ») 

In    re    GROSS    PRODUCTION    TAX    OF 

WOLVERINE  OIL  CO.     (No.  7426.) 

(Supreme  Court  of  Oklahoma.     Oct.  12,  1915. 

Rehearins  Denied  Jan.  17,  1916.) 

fSyllabua  by  the  CourtJ 

1.  COUBTB    «=»20e    —    JUBISDIOTIOR    OV    Su- 

rsEMK  CocBT— Taxation. 

The  only  queations  properly  determinable 
by  this  court  in  the  exercise  of  the  exclusive 
and  original  jurisdiction  conferred  by  Act 
March  11,  1915  (Laws  1915,  c.  107,  art  2, 
subd.  A)  i  1,  are  those  instituted  to  determine 
the  validity  of  the  act,  and  not  those  that  may 
arise  in  the  administration  of  the  law,  or  that 
concern  the  application  or  distribution  of  the 
revenues  collected. 

[Ed.  Note.— iFor  otlter  cases,  aee  Courts, 
Dec.  Dig.  <S=>206w] 

2.  LicKNSEs  «s>l,  11  —  Pbtbolkvii  Tax  — 
Occupation  Tax  —  STAXxmc  —  "Pbopebtt 
Tax." 

The  gross  prodaction  tax  imposed  by  sub- 
division A  ef  the  act  of  March  11,  1915,  is  not 
a  property  tax,  but,  instead,  is  a  tax  on  the 
business  or  occupation  named  therein,  the 
amount  of  wldch  is  determined  by  the  value  of 
the  gross  production  of  petroleum  and  other 
commodities   named,   produced  during  the   last 

£  receding  quarter  annual  period.    Such  tax  the 
egislature  may  provide  for  by  section  12,  art. 
10,  of  the  Constitutioit. 

[Ed.    Note.— For    other   cases,    see   Idcenses, 
Cent.  Dig.  iS  1,  1&-21;    Dea  Dig.  <S=>1,  11. 
For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Property  Tax.] 

3.  Taxation  <S=>200-OccnPATioN  Tax— Ex- 
KinrrioN — Nature  oj  Statute. 

That  portion  of  the  act  which  provides  that 
the  tax  levied  shall'  be  "in  lieu  of  any  other 
taxes  that  might  be  levied  and  collected  upon 
an  ad  valorem  basis  upon  the  equipment  and 
machinery  in  and  around  any  well  producing 
natural  gas  or  petroleum  or  other  mineral  oil, 
and  used  in  actual  operation  of  such  producing 
well  from  which  a  gross  production  tax  is  col- 
lected as  herein  provided,  is  not  an  exemption 
from  taxation  as  prohibited  in  sections  46,  46U, 
50,  art.  5,  of  the  state  Constitution,  but  a 
substitution  of  one  form  of  taxation  (or  an- 
other upon  the  conditions  named  in  the  act. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  {  319;  Dec.  Dig.  <S=>200. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Exemption.] 

4.  Taxation  «s»4  —  Subjects  of  Taxatioh 
— Seu;ction  bt  Lboi8i.atuk»— Powxb. 

Section  13,  art .  10,  of  the  Constitution 
gives  to  the  Legislature  authority  to  select  the 
subjects  of  taxation. 

\Ed.    Note.— For   other   cases,    see  Taxation, 
Cent  Dig.  g|'3-14;    Dec.  Dig.  «S=>4.] 
6.  Taxation  ^=>42— Clabsifioation  or  Sub 

JECTS— REABONABLENSaS. 

The  power  of  the  Legislature  to  distinguish, 
sdlect,  and  classify  objects  of  taxation  has  a 
wide  range  of  discretion.  Wbile  the  classifica- 
tion must  be  reasonable,  and  not  arbitrary, 
there  is  no  precise  application  of  the  rule  of 
reasonableness,  and  there  cannot  be  an  exact 
excluedon  or  inclusion  of  persons  or  things. 
This   rifcbt  is   expressly   recognized   in   section 


22,  art  10,  of  the  Constitution,  which  provides 
that  nothing'  therein  shall  be  held  or  construed 
to  prevent  the'  classification  of  property  for 
purposes  of  taxation  and  the  valuation  of  difter- 
ent  classes  by  different  means  or  methods. 

[Ed.   Note. — For   other   cases,   see  Tazationj 
Cent  Dig.  SS  90-95 ;   Dec.  Dig.  «=>42.] 

6.  Taxation  «=>42  —  dJiBsnncAnoH  —  Be- 

VIEW    BY   OOUBTS. 

To  justify  judicial  interference,  the  right  to 
classify  being  a  legislative  function,  the  classifi- 
cation adopted  must  be  based  on  an  invidious 
and  unreasonable  distinction  with  reference  to 
the  subject  of  the  tax.  Unless  this  appears,  the 
court  will  not  declare  the  classification  void, 
though  it  may  not  approve  its  terms,  or  may 
question  the  wisdom  of  its  enactment 

[Ed.    Note.— For   other   cases,    see   Taxation, 
Cent  Dig.  H  90-95;  Dec.  Dig.  «s>42.] 

7.  Taxation  ^=940  —  Uruobmitt  —  Gboss 
Pboduction  Tax. 

The  act  imposing  a  gross  production  tax 
equal  to  one-half  of  1  per  centum  of  the  groes 
value  of  ores  bisaring  lead,  sine,  jack,  gold,  sil- 
ver, or  copper,  or  asphalt,  2  per  centum  of  the 
gross  value  of  the  production  of  petroleum  or 
other  mineral  oil  or  natural  gas,  and  which 
omits  to  impose  such  production  tax  on  coaL  is 
not  repugnant  to  section  5,  art  10,  of  the  Oott- 
stitution,  providing  that  taxes  shall  be  uniform 
upon  the  same  class  of  subjects. 

[Ed.   Note.— For   other   cases,    see   Taxation, 
Cent  Dig.  U  68-S9;    Dec.  Dig.  «=>40.] 

8.  Taxation  9=»42  —  UmroBmrr  —  Pboduc- 
tion Tax. 

The  imposition  of  a  gross  production  tax, 
based  on  the  gross  value  of  the  production  of 
petroleum  or  other  mineral  oil  or  natural  gas,  as 
provided  by  section  1  of  subdivision  A  of  the 
act  of  March  11,  1916,  but  which  provides  that 
whenever  the  mining  of  said  commodity  is  so 
carried  on  and  conducted  through  a  federal 
agency,  the  state  has  no  authority  to  impose 
and  collect  therefrom  such  tax,  and  provides 
that  property  of  those  so  engaged  shall  be  taxed 
on  an  ad  valorem  basis,  and  not  be  subject  to 
the  gross  production  tax  provided  to  be  levied 
in  the  act  ia  not  in  conflict  with  section  5,  art 
10,  of  the  Constitution,  requiring  that  taxes 
shall  be  uniform  upon  the  same  class  of  sub- 
jects. 

[Ed.   Note.— For   other  cases,   see  TVtzation, 
Gent  Dig.  H  90-96;    Dec.  Dig.  «=»42.] 

9.  Taxation  *=>49— Pboduction  Tax— Va- 
UDITT  OF  Statute— Ad  Valorem  Tax. 

The  production  tax  imposed  by  the  act  not 
being  an  ad  valorem  tax  on  property,  the  stat- 
ute is  not  repugnant  to  section  8,  art  10,  of 
the  Constitution,  requiring  that  all  property 
which  may  be  taxed  ad  valorem  shall  be  assess- 
ed for  taxation  at  its  fair  cash  value,  estimated 
at  the  price  it  would  bring  at  a  fair  and  volun- 
tary sale. 

[Ed    Note.— For  other   cases,   see   Taxation, 
Cent  Dig.  ji  11&-124;  Dec.  Dig.  «»4&.] 

10.  Taxation  ^s>38  —  Statutb  Ivfosiro 
Tax— Statbiisnt  or  Pubposs-^tBOSS  E>bo- 
DucnoB  Tax. 

The  act  sufficiently  states  the  purpose  of 
the  tax  levy,  and  is  not,  therefore,  repugnant  to 
the  provisions  of  section  19,  art  10,  of  the 
Constitution,  requiring  that  every  act  enacted 
by  the  Legislature  levying  a  tax  shall  specify 
distinctiy  the  purpose  for  which  the  tax  ia 
levied. 

[Ekl.   Note.— For  other   cases,   see   Taxation, 
Cent  Dig.  g  67 ;   Dec;  Dig.  «=»38.] 

11.  CoNSTiTunoNAi.  Law  «s>229  —  Unifobm- 
rrr  of  Taxation— Equal  Protection. 

The  provision  of  the  Fourteenth  Amend- 
ment to  the  Constitution  of  the  United  States 
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tliat  no  state  shall  deny  to  any  person  the  equal 

grotectlon  of  the  laws  does  not  prevent  a  state, 
1  the  exercise  of  its  soTereign  right,  from  ad- 
justing its  system  of  taxation  in  all  proper  and 
reasonable  ways,  nor  compel  the  states  to  adopt 
an  invariable  rule  of  uniform  taxation.  The 
amendment  intends  only  tliat  the  equal  protec- 
tion and  secarlty  shall  be  given  to  all  under 
like  circumstances,  and  that  no  greater  burdens 
should  be  laid  upon  one  than  are  laid  upon 
others  in  the  same  situation. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  §  685 ;  Dec  Dig.  <8=»229.] 

Original  action  between  the  State  Board  of 
Sgualization  and  B.  B.  Howard,  as  State 
Auditor,  and  the  Wolverine  Oil  0)mpany, 
to  determine  the  validity  of  portions  of  the 
act  of  March  11,  1015,  as  provided  for  by 
said  act,  and  pursuant  to  section  5303,  Rev. 
Laws  1910.    Validity  affirmed. 

Amest  Chambers,  Iiowe  &  Blctaardson,  of 
Oklahoma  City,  for  Wolverine  Oil  Company. 
Sherman,  Veasey  &  Davidson,  Rice  &  Lyons, 
CarroU  &  Mason,  A.  A.  Richards,  Ran- 
dolph, Haver  Se  Shirk,  BL  H.  Chandler,  G.  W. 
Orlmes,  John  M.  Chick,  and  O.  C.  Magee,  all 
of  Tulsa,  amid  cnrlse.  S.  P.  Freeling,  Atty. 
Gen.,  and  Smith  G.  Matson  and  J.  H.  Mlley, 
Asst.  Attys.  Oen.,  for  the  State  Board  of 
Equalization  and  SL  B.  Howard,  State  Au- 
ditor. 

SHABP,  J.  [1]  The  Importance  of  the  le- 
gal questions  presented  by  the  present  con- 
troversy Is  readily  apparent,  when  It  Is 
known  that  there  Is  Involved  many  provi- 
sions of  the  state  Constltntion,  botti  confer- 
ring power  and  containing  limitations  upon 
the  Legislature  In  the  exercise  of  the  taxing 
power  of  the  state;  also  the  right  of  the 
state  constitutionally  to  impose  taxes  of  cer- 
tain kinds,  due  to  the  tact  that  a  consider- 
able portion  of  the  oil  and  gas  production  of 
the  state  is  carried  on  through  the  -instru- 
mentality  of  a  federal  agency ;  also  there  is 
presented  the  question  that  the  tax  levy 
denies  to  the  producers,  or  certain  of  them, 
tlie  equal  protection  of  the  laws  of  the  state, 
which  the  Fourteenth  Amendment  to  the  fed- 
eral Constltntion  guarantees  shall  not  be 
abridged  by  state  action.  The  portions  of 
tbe  act  the  constitutional  validity  of  which 
are  attacked  will  api)ear  throughout  the 
course  of  the  opinion.  Many  of  the  legal 
cpieetlons  presented  aiB  new  in  the  Juris- 
pmdence  of  the  state,  and  are  somewhat 
dlfflcnlt  In  their  application  to  the  anomal 
ous  conditions  under  which  the  Oil  and  gas 
Industry  in  the  state  Is  carried  on. 

The  nature  and  character  of  the  tax  pro- 
vided for  in  section  T464,  Rev.  Laws  1910,  as 
amended  by  section  1,  art.  2,  subd.  A,  of  the 
act  of  March  11,  1916  (1916  Sess.  Lhws,  pp. 
180-183),  first  demands  our  attention;  for 
n|ion  a  proper  constmctloa  of  the  statute  in 
tlie  partlculaiB  named  must  largely  rest  our 
conclusions.  Section  7464  does  not  material- 
ly differ  from  section  6  of  the  act  of  May  26, 
1908  (Laws  1908,  c.  71,  art.  2),  authorizing  the 


levy  and  collection  of  a  gross  revenue  tax 
from  persons,  firms,  corporations,  or  asso- 
ciations engaged  in  the  production  of  petro- 
leum or  other  mineral  oil,  or  natural  gas, 
and  which  act  was  amended  by  Act  Mardi 
27,  1909  (Laws  1909,  c.  88,  art  2)  |  1.  Con- 
strolng  the  amended  statute  in  McAlester- 
Edwards  Coal  Co.  et  aL  v.  Trapp,  43  OUL 
610,  141  Pac.  794,  It  was  held  that  the  tax 
Intended  to  be  assessed  and  collected  thereby 
was  upon  the  value  of  the  property  owned 
by  plaintiffs,  and'  not  upon  the  agency  or 
the  means  used  by  the  federal  government 
in  its  Intercourse  and  dealings  with  the  In- 
dian tribes.  The  same  conclusion  was  reach- 
ed by  the  District  Court  of  the  United  States 
for  the  iSastem  District  of  the  state  In 
Choctaw,  O.  ft  O.  R.  Oo.  v.  Harrison,  not 
reported.  A  different  resalt  was  arrived  at 
by  the  District  Court  for  the  Western  Dis- 
trict in  Missouri,  K.  &  T.  B.  Co.  v.  Meyer, 
204  Fed.  140,  where  it  was  said,  under  the 
facts  In  that  case,  that  the  tax  Imposed  was 
in  effect  a  tax  upon  the  business  of  mining. 
From  the  decision  of  Judge  Campbell  In  the 
'Harrison  Case  an  appeal  was  prosecuted 
direct  to  the  Supreme  Court  of  the  United 
States,  where  th6  judgment  of  the  trial  court 
was  reversed,  and  it  was  said  that  the  act, 
in  effect,  prescribed  an  occupation  tax. 
Choctaw,  O.  &  G.  B.  Co.  v.  Harrison,  235  U. 
S.  292,  86  Slip.  Ot.  27,  69  L.  Ed.  234.  Section 
6  of  the  act  of  May  26,  1908,  having  thus 
been  construed  and  characterized  as  being  an 
occupation  tax,  and  not  a  tax  on  property  as 
such,  it  becomes  important  to  note  wherein 
the  act  under  review  differs  from  the  one 
condemned.  In  the  beginning  of  the  amend- 
ment to  section  7464,  It  is  provided  that: 

"For  the  purpose  of  estimating  the  value  of 
any  property  rights  attached  to  or  inherent  in 
the  right  to  mineral  in  this  state  after  the  same 
is  segregated  from  the  ore  in  place,  and  in'  lieu 
of  any  other  method  of  taxing  the  same  and  in 
lieu  of  any  other  taxes  that  might  be  levied  and 
collected  upon  an  ad  valorem  basis  upon  the 
equipment  and  macliinery  in  and  around  any 
well  producing  natural  gas  or  petroleum  or  other 
mineral  oil  and  used  in  actual  operation  of  such 
producing  well  from  which  a  gross  production 
tax  is  collected  as  herein  provided  (but  oil  or 
other  mineral  if  on  hand  lor  more  than  thirty 
davs  at  tax  rendering  period  shall  be  taxed  ad 
valorem  in  the  taxing  district  where  situat- 
ed).   •    •    ••• 

This  provision  Is  not  contained  in  the  orig- 
inal act  Under  the  latter  act  the  tax  is 
designated  as  a  "gross  prodncUmi"  tax,  whUe 
under  the  former  it  is  referred  to  as  a  "gross 
revenue'*  tax,  and  is  payable  to  the  state  au- 
ditor, and  not  to  the  state  treasurer,  as  was 
formerly  the  case.  The  original  act  (refer- 
ring to  the  gross  revenue  tax)  provided  that 
it  should  be  in  addition  to  the  taxes  levied 
and  collected  np^  an  ad  valorem  basis  up- 
on such  mining,  oil,  or  gas  property,  and  the 
appurtenances  thereunto  belonging,  equal  to 
one-half  of  1  per  centum  of  the  gross  receipts 
from  the  total  production  of  petroleum  or 
other  mineral  oil,  or  of  natural  gas,  while  the 
present  act  provides  that  the  gross  produo- 
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tlon  tax  payable  to  the  state  auditor  shall  be 
equal  to  2  per  centum  of  the  gi^ss  value  of 
the  production  of  petroleum  or  other  mineral 
oil  or  natural  g&a.  The  present  act  also  con- 
tains the  following  proTisoa  at  the  end  lof 
amended  section  7464: 

*****  Provided,  that  any  such  penon, 
firm,  association  or  corporation  shall  at  the 
time  of  making  its  report  to  the  state  auditor 
set  out  specifically  the  amouot  of  the  royalty, 
if  any,  exempt  from  taxation  by  law  and  in 
computing  the  said  tax  shall  pay  on  the  actual 
cash  value  of  the  entire  gross  production,  less 
such  exempt  royalty;  provtaed  further,  that 
wherever  the  mining  of  ores  bearing  lead,  zinc, 
jack,  gold,  silver  or  copper  or  petroleum  or  other 
mineral  oil,  or  natural  gas,  is  so  carried  ou  and 
conducted  through  a  federal  agency,  that  the 
state  has  no  authority  to  impose  and  collect 
therefrom  a  gross  production  tax,  that  oa  to  all 
such  persons,  firms,  associations,  or  corpora- 
tions engaged  in  the  mining  of  ores  bearing^  lead, 
zinc,  jack,  gold,  silver,  copper  or  other  mineral 
oils  or  natural  ^as,  such  property  of  such  pei^ 
son,  firms,  associations  or  corporations,  includ- 
ing leases  when  the  same  are  subject  to  be  taxed 
by  the  state,  aball  be  taxed  on  an  ad  valorem 
basis,  and  not  be  subject  to  the  gross  produc- 
tion tax,  provided  to  be  levied  in  this  act*' 

It  will  farther  be  seen  that  the  present 
statute  omits  any  reference  to  coal,  and  fixes 
the  per  centum  of  taxes  payable  upon  the 
gross  value  of  the  minerals  named,  and  of 
petroleum  or  of  'other  mineral  oil,  or  of  nat- 
ural gas,  and  not  according  to  the  gross  re- 
ceipts from  production. 

Looking  to  the  title  of  the  act,  under  ar- 
ticle 2,  dealing  with  the  question  at  hand,  the 
only  Words  indicative  of  its  character  are 
"Special  Taxes — Mining  Property  and  Gross 
Revenue  Tax."  So  we  must  look  elsewhere 
in  the  determination  of  its  nature.  As  al- 
ready seen,  the  tax  In  the  body  of  the  act  is 
referred  to  as  a  *'gross  productitHi  tax," 
while  under  the  old  act  the  nature  of  the  tax, 
acciirding  to  the  language  used,  was  a  "gross 
revenue  tax."  The  use  of  the  word  "revenue" 
in  the  former,  while  the  latter  act  uses  the 
word  "production,"  Is  unimportant  It  Is 
further  provided  in  the  latter  act  that  oil  or 
other  minerals.  If  on  hand  for  more  than  SO 
days  at  tax  rendering  period,  shall  be  taxed 
ad  valorem  in  the  taxing  district  where  sit- 
uated. The  fact  that  the  present  act  makes 
the  tax  levied  in  lieu  of  any  other  method  of 
taxing  the  same  does  not,  of  course,  of  itself, 
constitute  the  tax  a  tax  upon  the  property  of 
those  engaged  in  the  production  of  oil  or  gas. 
While  the  language  of  the  old  act,  which  pro- 
vided that  the  gross  revenue  tax  should  be  In 
addition  to  the  taxes  levied  and  collected  up- 
on ah  ad  valorem  basis,  was  referred  to  by 
the  Supreme  Court  In  the  Harrison  Case,  the 
court's  CharacterlHitlon  of  the  tax  was  not 
made  to  rest  upon  that  fact  The  tax  la  not 
levied  by  assessment  or  upon  estimate  of  the 
amount  of  taxes  required  to  be  levied;  nei- 
ther Is  it  on  account  of  property  owned  on  a 
given  day.  As  was  said  In  the  Harrison 
Case: 

*'The  requir«nent  is  not  on  account  of  proper- 
ty owned  on  a  given  day,  as  is  the  general  cus- 


tom where  ad  valorem  taxes  are  provided  for, 
and  as  the  Oklahoma  laws  require.'' 

Tbie  act  also  provides  that,  whenever  the 
mining  of  petroleum  or  other  mineral  oil  or 
natural  gas  is  so  conducted  through  a  federal 
agency  that  the  state  has  no  authority  to  Im- 
pose and  collect  therefrom  a  gross  production 
tax,  as  to  all  such  persons,  firms,  associa- 
tions, or  corporations  engaged  In  the  mining 
of  ores  bearing  lead,  elnc,  jack,  gold,  silver, 
copper,  or  other  mineral  oils  or  natural  gas 
such  property  of  such  i}erson,  firms,  associa- 
tions, or  corporations,  including  leases  when 
the  same  are  subject  to  be  taxed  by  the  state, 
shall  be  taxed  on  an  ad  valorem  basis,  and 
not  be  subject  to  the  gross  production  tax 
provided  to  be  levied  by  the  act  Clearly  the 
act  contemplates  two  kinds  of  taxation,  and 
not  alone  a  tax  on  property  as  such.  This 
fact  is  emphasized  by  the  provision  of  the  act 
requiring  that  oil  or  gas  on  hand  for  more 
than  30  days  at  tax  rendering  period  shall  be 
taxed  ad  valorem  in  the  taxing  district  where 
situated,  and  by  the  provision  that  the  min- 
ing of  oil  or  gas,  when  carried  on  and  con- 
ducted through  a  federal  agency,  shall  be 
taxed  on  an  ad  valorem  basis,  and  not  be 
subject  to  the  gross  production  tax  provided 
for  by  the  act 

[2]  Nor  does  the  history  of  the  legislation 
and  the  decision  of  the  Supreme  Court  in  the 
Harrison  Case  tend  to  change  our  views  as 
to  the  nature  of  the  act  or  the  intention  of 
the  Legislatiire  in  its  passage.  ShorUy  prior 
to  thie  convening  of  the  last  Leglslatare  the 
Supreme  Court  had  decided  in  the  Harrison 
Case  that  a  federal  agency  could  not  be  sub- 
jected to  an  occupation  or  privilege  tax  by 
a  state;  but,  on  the  other  hand,  the  rii^t  of 
the  state  to  levy  an  ad  valorem  tax  on  the 
personal  property  of  such  Instrumentality 
was  expressly  recognized.  In  fact  this  con- 
clusion had  already  been  reached  by  this 
court.  In  Be  Indian  Territory  Illnminatlng 
OU  Co.,  43  OkL  307,  142  Paa  907.  This,  we 
think,  was  precisely  what  the  Legislature 
by  the  act  in  question  Intended  doing  and 
did;  that  Is  to  say,  that  an  occupation  tax 
should  be  levied  on  the  kinds  of  minerals 
named  in  the  act  and  upon  petroleum  or 
other  mineral  oil  or  natural  gas,  other  than 
where  the  production  was  carried  on, and 
conducted  through  a  federal  agency,  and 
that  as  to  such  property.  Including  leases 
when  the  same  were  subject  to  be  taxed  by 
the  state,  the  same  should  be  taxed  by  the 
proper  taxing  authorities  on  an  ad  valorem 
basis;  at  the  same  time  making  provision 
for  the  deduction  of  certain  exempt  royalty. 
In  the  present  act  as  in  the  old,  save  as  to 
the  prbduction  carried  on  and  conducted 
through  a  federal  agency,  the  manifest  pur- 
pose was  to  reach  the  gross  value  of  the 
proceeds,  and  seciure  a  certain  percentage 
thereof,  the  same  in  legal  effect  as  was  said 
by  the  Supreme  Court  to  be  the  purpose  of 
the  former  statute,  and  which  the  court 
said  was  a  method  commonly  pursued  in 
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respect  to  license  and  occnpatlon  taxes.  Be- 
f erring  to  sections  2  and  3  of  the  original 
act.  It  was  held  In. Meyer  t.  Wells  Fargo  & 
Co..  223  U.  S.  298,  32  Sup.  Ct  218,  S6  L.  Ed. 
445,  that  there  was  no  warrant  for  calling 
the  tax  a  property  tax.  The  tax,  other  than 
that  provided  for  when  the  business  la  car- 
ried on  and  conducted  through  a  federal 
agency,  Is  payable  only  on  the  basis  of  the 
gross  value  of  the  production.  If  there  be 
no  production,  regardless  of  the  value  of 
the  property,  no  tax  Is  authorized.  In  short, 
the  tax  la  one  levied  on  the  occupation  or 
business;  the  standard  adopted  for  the  de- 
termination of  its  amount  being  the  value 
of  the  gross  production  of  the  commodity 
taxed. 

By  section  12,  art.  10,  Constitution,  the 
Legislature  was  given  the  power  to  provide 
for  the  levy  and  collection  of  various  kinds 
of  taxes.  Including  license,  franchise,  gross 
revenue.  Income,  and  production  taxes.  That 
the  Legislature  acted  within  Its  constitution- 
al authority  Is  therefore  clear,  unless  it  be 
made  to  appear  that  the  act  Itself  is  in  vio- 
lation of  other  provisions  of  the  Constitution. 
A  proper  construction  of  the  statute,  there- 
fore, as  already  indicated,  authorizes  the 
condu&lon  that  it  was  the  purpose  of  the 
Legislature,  gathered  both  from  the  lan- 
guage employed  and  from  the  current  history 
of  the  times,  to  levy  and  collect  a  tax  on 
the  business  of  producing  oil  or  gas,  the 
amount  thereof  to  be  measured  by  the  value 
of  the  gross  production,  where  not  carried 
on  and  conducted  through  a  federal  agency, 
but,  where  such  was  the  case,  the  property 
of  the  person,  firms,  assodations,  or  corpora- 
tions engaged  in  the  mining  of  oil  or  gas. 
Including  leases  made  the  subject  of  taxa- 
tion, should  be  taxed  on  an  ad  valorem  basis 
under  the  general  taxing  laws  of  the  state. 
Property  of  the  latter  character,  except  oil 
and  gas  leases,  were,  prior  to  the  passage 
of  the  act,  subject  to  taxation.  Rev.  Laws 
1910,  U  7302,  7301,  7305.  This,  as  already 
seen,  waa  also  expressly  provided  for,  both 
In  the  act  of  May  26, 1908,  and  In  the  amend- 
ment thereto  of  March  27,  1009.  See,  also, 
section  1,  subd.  A,  of  the  act  of  March  11, 
1915.  To  those  who  could  not  be  reached 
by  a  tax  on  the  occnpatlon  or  business,  by 
reason  of  a  controlling  Jurisdiction  in  the 
general  government,  no  effort  was  made  to 
impose  or  collect  such  tax. 

The  taxing  power  of  the  state  la  one  of 
Its  highest  attributes  of  sovereignty,  And  Its 
authority  to  tax  all  subjects  over  which  Its 
sovereign  power  extends  is  undeniable;  but 
it  cannot  tax  the  instruments  of  the  federal 
government,  nor  the  means  employed  by 
Congress  to  carry  into  effect  the  powers  con- 
ferred by  the  federal  Constitution.  Society 
for  Savings  t.  Colte,  6  WaU.  604,  18  L.  Ed. 
807;  Provident  Inst  for  Savings  v.  Massa- 
chusetts, 6  WalL  611,  18  L.  Ed.  907.  As  was 
held  by  the  Supreme  Court,  in  McCuUongh  v. 
Maryland,  4  Wheat  316,  4  U  Ed.  679: 


"The  gorernment  of  the  ITnion,  though  limit- 
ed in  its  powers,  is  supreme  within  its  sphere  of 
action ;  and  its  laws,  made  in  pursuance  of  the 
Constitution,  form  the  supreme  law  of  the 
land." 

Again,  In  this  connection,  it  was  said  by 
Chief  Justice  Marshall,  in  Weston  v.  Charles- 
ton, 2  Pet  479,  7  >L.  Ed.  481,  after  referring 
to  the  court's  former  opinion  in  McCnllougb 
V.  Maryland: 

"  'All  subjects  over  whidi  the  sovefeign  pow- 
er of  the  stat^  extends  are  objects  of  taxation ; 
but  those  over  which  it  does  not  extend  are, 
upon  the  soundest  prindples,  exempt  from  taxa- 
tion.' The  sovereignty  of  a  state  extends  to 
everything  which  ezista  by  its  own  authority, 
or  is  introduced  by  its  permission,'  but  not  'to 
those  means  which  are  employed  by  Congress 
to  carry  into  execution  powers  conferred  on  that 
body  by  the  people  of  the  United  States.' " 

To  these  early  landmarks  in  .oTir  Juris- 
prudence having  to  do  with  the  taxing  power 
of  the  states,  we  refer  that  the  limitations 
upon  the  power  of  the  state  may  not  be  over- 
looked, and  the  fact  made  dear  that  the 
state,  while  without  authority  to  impose  and 
collect  an  occupation  tax  upon  a  federal  in- 
strumentality acdng  under  congressional 
authority,  is  not  for  that  reason  deprived  of 
the  right  to  levy  and  collect  such  tax  upon 
thoae  engaged  in  business  of  the  same  na- 
ture or  kind  admittedly  within  its  Jurisdio> 
tlon.  The  fact  that  the  tax  is  one  beyond 
the  power  of  the  state  to  impose,  where  the 
circumstances  may  establish  a  federal  agency, 
will  not  be  permitted  to  embarrass  or  prevent 
the  sovereign  authority  of  the  atate  lawfully  ' 
to  Impose  such  tax  on  those  not  within  the 
federal  jurisdiction.  To  so  hold  would  be  a 
surrender  by  the  state  of  one  of  Its  first  and 
most  important  functions  of  government  A 
case  very  much  In  point  Is  that  of  State  v. 
Missouri,  K.  &  T.  B.  Co.  of  Texas  (Tex. 
Sup.)  100  S.  W.  146.  The  statute  there  im- 
posed upon  railroads  managing  a  Une  of  rail- 
road in  the  state  for  the  transportation  of 
passengers,  freight,  and  baggage  an  annual 
tax  on  their  gross  receipts.  The  Texas  & 
Pacific  Bailway  Company,  a  railroad  opez^ 
atlng  in  that  state,  was  Incorporated  nnder 
an  act  of  Congress,  and  not  subject  to  the 
tax  imposed  by  the  act  of  the  Legislature. 
State  V.  Texas  A  Pac.  B.  Co.,  100  Tex.  279, 
98  S.  W.  834.  It  was  urged  by  other  rail- 
roads that  the  statute  was  unconstitutional 
for  various  reasons,  among  which  was  that 
it  was  in  conflict  with  section  2  of  article 
8  of  the  state  Constltation,  providing  that: 

"All  occupation  taxes  shall  be  equal  and  uni- 
form upon  the  same  class  of  subjects  within 
the  limits  of  the  authority  levying  tiie  tax." 

It  was  held  that  the  railway  company 
named  did  not  belong  to  a  class  within  the 
authority  of  the  Legislature  for  the  purpose  of 
Imposing  an  occupation  tax,  and  that  the  oc- 
cupation tax  on  railroads  Imposed  by  die  stat- 
ute, levying  on  railroads  doing  business  in  the 
state  a  tax  on  their  gross  receipts,  was  not 
in  conflict  with  said  provision  of  the  Con- 
stitution. The  effect  of  the  decision  was  to 
gustain  the  validity  of  the  act  of  the  Legls- 
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latnre,  notwithstanding  its  Inapplicability 
to  one  of  the  principal  railroads  within  the 
state,  but  over  which  the  Legislature  was 
without  power  to  levy  such  tax.  Here  the 
statute,  operating  alike  upon  all  those  en- 
gaged in  the  Industries  named  and  over 
which  the  state  could  rightfully  exercise  the 
authority  attempted,  and  not  being  discrim- 
inatory, within  a  constitutional  meaning,  is 
not  r^ugnant  to  section  5,°  art  10,  of  the 
Constitution,  requiring  that  "taxes  shall  be 
uniform  upon  the  same  class  of  subjects." 
The  statutes  provide  that  all  real  property 
In  the  state,  other  than  such  as  is  speclflc- 
ally  exempted,  shall  be  subject  to  taxation. 
Bev.  Laws  1910,  J  7302;  section  1,  subd.  A, 
c  107,  Sess.  Laws  1915.  Yet,  notwithstand- 
ing the  statute,  a  large  amount  of  land  is 
not  taxed  and  cannot  be,  by  reason  of  treaty 
stipulations  or  agreements  containing  cove- 
nants against  taxation  made  and  entered  in- 
to between  the  government  of  the  United 
States  and  the  Indian  tribes  in  the  state, 
and  which  provisions  inure  to  the  benefit  of 
the  enrolled  tribal  members  to  whom  the 
lands  of  the  tribe  were  allotted.  Choate  v. 
Trapp,  224  U.  S.  665,  32  Sup.  Ct.  565,  56  L. 
Ed.  941;  Oleason  r.  Wood,  224  U.  S.  679, 
32  Sup.  Ct  671,  66  L.  Ed.  947;  English  v. 
Bidiardson,  224  U.  S.  680,  32  Sup.  Ct  671, 
66  L.  Ed.  949.  It  oould  not  successfully  be 
contended,  nor  has  it  to  our  knowledge  ever 
been  claimed,  that  ^because  of  the  nontaz- 
*abiUty  of  these  lands  for  the  time  other 
lands  of  like  character,  but  unrestricted  in 
the  matter  of  exemption  from  taxation,  were 
not,  therefore,  subject  to  taxation ;  and  this 
regardless  of  both  our  Constitutional  inhibi- 
tions against  exempting  property  from  tax- 
ation, and  requiring  that  all  taxes  shall  be 
uniform  upon  the  same  class  of  subjects. 

In  the  leasing  of  the  lands  of  the  Osage 
Nation  for  oil  and  gas,  as  well  as  in  the  mak- 
ing of  such  leases  on  the  restricted  lands  of 
certain  of  the  allottees  of  the  Five  Civilized 
Tribes,  the  Department  of  the  Interior,  act- 
ing pursuant  to  lawful  warrant  has  in  be- 
half of  these  Indians,  whom  Congress  has 
regarded  as  dependent  and  in  need  of  the 
government's  aid  and  protection,  assumed 
full  and  complete  Jurisdiction  and  control 
during  the  period  of  dependency.  This  form 
of  general  guardianship  is  exercised  because 
of  the  duty  owing  these  dependent  pecq[>le, 
that  the  vast  oil  and  gas  deposits  underneath 
their  lands  may  be  developed  and  marketed, 
and  those  lawfully  entitled  thereto  given  the 
benefit  thereof.  As  was  said  in  the  Harrison 
Case,  the  Instrumentalities  made  use  of  by  the 
general  government  are  the  lessees  of  such 
lands  or  their  duly  authorized  assignees. 
More  need  not  be  said  In  this  connection,  for 
the  question  is  foreclosed  by  the  opinion  in 
the  Harrison  Case.  The  limitation  upon  the 
state's  power  In  this  regard  is  expressly  rec- 
ognized by  the  act  itself,  and  by  counsel,  who 
say  that  the  state  cannot  levy  an  occupation 


or  privilege  tax  upon  a  federal  instrumental- 
ity acting  under  congressional  authority. 

[3]  It  Is  urged  with  much  ability  that 
the  provision  of  the  act  which  provides  that. 
"In  lieu  of  any  other  taxes  that  might  be 
levied  and  collected  upon  ah  ad  valorem 
basis  upon  the  equipment  and  machinery  in 
and  around  any  well  producing  natural  gas 
or  petroleum  or  other  mineral  oil,  and  used 
in  such  actual  operation  of  such  producing 
well,"  violates  both  sections  46,  46u,  and  50, 
art  5,  of  the  state  Constitution,  prohibiting 
the  Legislature  from  passing  any  law  ex- 
empting any  property  within  the  state  from 
taxation,  and  that  whether  the  tax  be  upon 
the  property  as  such  or  upon  the  occupation 
or  business.  The  first  contention  is  easily 
met ;  for  by  the  terms  of  the  act  the  property 
named  is  not  exempt  unless  a  gross  produc- 
tion tax  Is  collected  as  therein  provided.  If 
a  property  tax  is  collected  under  the  general 
taxing  laws  of  the  state,  no  gross  prodnetlon 
tax  is  levied  or  collected,  unless,  possibly,  In 
the  case  of  oil  on  hand  for  more  than  30 
days  from  tax-rendering  period.  Hence  as 
to  such  tax  the  act  does  not  attempt  to  ex- 
empt equipment  and  machinery.  Such  is  the 
clear  and  unmistakable  Intent  of  the  act  giv- 
ing to  the  language  used  Its  plain  and  com- 
monly accepted  meaning. 

As  to  those  liable  to  and  who  pay  a  gross 
production  tax,  it  will  be  noted  that  the  act 
does  not  in  terms  exempt  equipment  ajid  ma- 
chinery, but  provides  that  the  payment  of 
the  gross  production  tax  shalU  be  In  lien  of 
any  other  tax  that  might  be  levied  and  col- 
lected on  said  property  upon  an  ad  valorem 
basis.  This  is  not  an  exemption  from  taxa- 
tion within  the  meaning  of  the  constitutional 
inhibitions,  but  a  substitution  of  one  form  of 
taxation  for  another  upon  the  terms  and  con- 
ditions named.  The  equipment  and  machin- 
ery referred  to  is  confined  to  that  used  in 
the  actual  operation  of  producing  wells,  hence 
does  not  •  Include  equipment  and  machinery 
on  hand,  and  not  so  used.  By  the  act  a  tax 
is  levied  based  upon  the  value  of  the  gross 
production.  This  can  only  arise  through  the 
discovery  and  production  of  oil  or  gas.  The 
equipment  and  machinery  owned  by  the  pro- 
ducer, and  which  is  an  Indispensable  agency 
in  the  discovery  and  production  of  the  com- 
modity, forms  a  part  of  the  property  out  of 
which  the  production  arises.  Without  It 
production  is  impossible.  The  same  is  not 
taxed  directly,  neither  are  the  lands  or  leas- 
es, where  the  production  is  through  a  lessee. 

A  very  instructive  case,  and  one  that  gives 
strong  support  to  our  views,  Js  that  of  Mc- 
Henry  v.  Alford,  168  U.  S.  661,  18  Sup.  Ct. 
242,  42  L.  Ed.  614.  There  an  act  of  the  Da- 
kota Legislature  exempted  from  taxation, 
other  than  as  provided  by  the  act  lands 
granted  to  aid  in  the  construction  of  the 
Northern  Pacific  Railroad,  which  were  out- 
side of  the  right  of  way  and  not  used  in  its 
business  as  a  common  carrier,  and  provided 
for  the  taxation  of  railroads  by  percentage 


Digitized  by 


Google 


OkL) 


IK  RE  QKOSS  PRODUCTION  TAX_  OF  WOLVEMNE  OIL  CO. 


367 


Of  gross  earnings  In  lieu  of  all  otber  taxes. 
It  was  insisted  that  the  lands  were  simply 
"property  owned  by  railroad,"  and  not  "rail- 
road property,"  and  that,  although  railroad 
property  might  be  taxed  In  a  given  special 
method  and  at  a  special  rate,  yet  by  the  term 
"railroad  property"  was  -simply  meant  prop- 
«rty  necessary  for  the  use  in  the  usual  dally 
conduct  of  the  business  of  the  company  as  a 
common  carrier  by  rail,  and  that  any  lands 
outside  of  that  used,  although  owned  by  a 
railroad  company,  could  not  be  classified  and 
taxed  in  any  different  manner  from  lands 
owned  by  an  tndiyldnal,  otherwise  such  clas- 
sifioation  would  be  purely  arbitrary,  and  the 
taxation  in  that  way  would  be  Illegal;  that 
no  earnings  arose  from  those  lands,  because 
the  earnings  upon  which  the  tax  was  assess- 
ed were  by  the  terms  of  the  act  restricted  to 
"the  gross  earnings  •  •  •  arising  from 
the  operating  of  said  railroad,  and  such  earn- 
ings were  not  created  by,  nor  did  they  arise 
from,  nor  were  they  In  any  way  connected 
with,  these  lands."  It  was  held  that  at  the 
time  these  lands  were  -so  closely  connected 
with  the  railroad,  its  construction  and  op- 
eration, as,  in  effect,  to  be  part  and  parcel 
thereof ;  that  they  made  the  gross  earnings 
possible,  upon  the  same  principle  that  they 
partly  issued  out  of  the  right  of  way,  the 
roadbed,  the  track,  cars,  engines,  tanks,  and 
other  confessedly  "railroad  property."  In 
the  course  of  the  opinion  it  is  said : 

"Although  the  act  here  provides  for  taxation 
of  the  gross  earnings  arising  from  the  operation 
of  the  road,  the  phrase  means  earnings  which 
arise  because  of  its  operation.  The  road  is  in 
operation,  and  the  earnings  which  it  is  thereby 
enabled  to  make  are  to  be  taxed.  Property 
which  the  company  owns,  and  which  has  enabled 
and  continues  to  enable  it  to  operate  its  road, 
is  part  of  the  property  from  which  the  earning 
arise  by  reason  of  such  operaticm,  and  is  within 
the  meaning  of  the  act.  These  lands  are  of 
this  description.  Although  they  are  not  taxed 
directly,  yet  the  same  is  true  of 'the  right  of 
way,  the  roadbed,  the  engines,  cars,  and  water 
tanks,  *  •  •  without  whicn  the  road  could 
not  i)e  operated.  In  substance,  it  must  be  said 
that  wiUiont  the  existence  of  all  the  various 
pieces  of  property  just  enumerated  gross  earn- 
ings would  be  quite  impossible.  It  is  also  true 
in  regard  to  these  lands.  •  •  •  And,  looking 
at  those  facts,  we  see  that  unquestionably  these 
lands  have  indirectly  contributed  to  the  gross 
earnings  derived  from  operating  the  road,  and 
that  such  earnings  have  arisen  and  been  made 
possible  by  reason  of  the  lands.  They  have  not 
only  aided  in  making  these  gross  earnings  pos- 
sible, but  they  have  formed,  and  still  do  form, 
a  material  fact  in  the  combination  of  circum- 
stances contributing  to  the  construction  of  the 
railroad,  to  its  operation,  and  to  its  earnings." 

[4,8]  Cionceming  the  right  of  the  Legis- 
lature to  classify  objects  of  taxation,  it  may 
be  said  the  power  Is  one  that  must  be  exer- 
cised subject  to  the  restrictions  of  the  state 
Constitution.  This  power  in  the  Legislature 
Is  expressly  recognized  In  our  organic  law, 
and  authority  given  to  fix  the  valuation  of 
different  classes  by  different  means  or  meth- 
ods (section  22,  art  10),  but  with  the  limita- 
tion "that  taxes  shall  be  uniform  upon  the 
same  class  of  subjects"  (section  0|  art.  10). 


It  has  been  said  that  classification  for  tax- 
ation is  not  necessarily  based  upon  any  es- 
sential difference  In  the  nature  of  the  various 
subjects.  It  may  be  based  as  well  upon  the 
want  of  adaptability  to  the  same  methods 
of  taxation,  or  upon  the  Impracticability  to 
the  same  methods  of  taxation,  or  upon  the 
impracticability  of  applying  to  the  various 
subjects  the  saime  methods  so  as  to  produce 
Just  and  uniform  results,  or  it  may  be  based 
upon  "Just  amd  well-grounded  considerations 
of  public  policy.  Judsott  on  Taxation,  pp. 
563,  664,  602.  The  power  of  the  state  to 
distinguish,  select,  and  classify  objects  of 
taxation  has  a  wide  range  of  discretion. 
The  classification  must  be  reasonable,  but 
there  Is  no  precise  rule  of  reasonableness, 
and  there  cannot  be  an  exact  exclusion  or 
inclusion  of  persons  and  things.  Cooley  on 
Taxation,  pp.  76,  77.  The  principle  thus  an- 
nounced, differing  only  In  the  form  of  expres- 
sion, was  followed  In  Pacific  EJxpress  Co.  v. 
Selbert,  142  U.  S.  351,  12  Sup.  Ct  250, 
35  Ia  Ed.  1035 ;  Magoon  T.  Illinois  Trust  & 
Savings  Bank,  170  U.  S.  296,  18  Sup.  Ct 
594,  42  L.  Ed.  1037.  Tie  rule*  however,  is 
not  without  its  limitations,  for  it  Is  equally 
well  settled  that  the  classification  must  al- 
ways rest  upon  some  difference  which  bears 
a  reasonable  and  Just  relation  to  the  act,  in 
respect  to  which  the  classification  Is  pro- 
posed, and  can  never  be  made  arbitrarily 
and  without  any  such  basis.  Is  the  present 
act,  levying  one  rate  of  tax  on  oil  and  gas, 
and  a  lesser  rate  on  ores  bearing  lead,  zinc. 
Jack,  gold,  silver,  copper,  or  asphalt,  and 
which  omits  a  gross  production  tax  on  coal, 
in  conflict  with  this  rule?  CTearly  it  is  not. 
That  mining  property  or  the  business  of  min- 
ing may  be  placed  In  a  class  by  Itself  and 
taxed  by  some  method  peculiarly  appropriate 
to  that  class  is  a  valid  exercise  of  a  consti- 
tutional right  on  the  part  of  the  ^gislature, 
and  needs  the  citation  of  no  authorities  In  its 
support  Equally  well  settled  is  the  rule  that 
it  Is  competent  for  the  Legislature  to  arrange 
and  divide  the  various  subjects  of  taxa- 
tion Into  distinct  classes,  provided  the  tax  Is 
uniform  upon  all  those  belonging  to  the  same 
class,  and  upon  which  it  operates.  Common- 
wealth V,  Germania  Brewing  Ca,  146 
Pa.  83,  22  Atl.  240;  People  ex  rel.  Iron 
Silver  Mining  Co.  v.  Henderson,  12  Colo. 
369,  21  Pac,  144;  People  ex  ret  Hatch  v. 
Beardon,  184  N.  X.  431,  77  N.  B.  970,  8  L. 
R.  A.  (N.  S.)  814,  112  Am.  St  Rep.  628,  6 
Ann.  Cas.  515;  note  to  Bacon  v.  Board  of 
State  Tax  Com'rs,  1^6  Mich.  22,  85  N.  W.  307, 
60  L.  R.  A.  339  et  seq.,  86  Am.  St  Rep.  624; 
Glascow  V.  Rowse,  43  Mo.  479;  Oatlln  v. 
Tarboro,  78  N.  O.  119;  MetropoUtan  St  R. 
Co.  V.  New  York,  199  U.  S.  1,  47,  26  Sup.  Ct 
705,  50  L.  Ed.  65,  4  Ann.  Cas.  381. 

[6-1]  To  Justify  Judicial  interference,  the 
right  to  classify  being  a  legislative  function, 
the  classification  adopted  must  be  based  on 
an  Invidious  and  unreasonable  distinction  or 
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difference  yAtti  rtferenoe  to  the  anbject  of 
the  tax.  Unleas  this  appears,  the  courts  will 
not  declare  the  dassiflcation  void,  though  It 
may  not  meet  tlieir  approvaL  There  are.  In 
fact,  Inany  good  reasons  for  making  the  clas^ 
siflcation  adopted  by  the  Legislature.  The 
nature  and  character  of  oil  and  gas,  their 
relation  one  to  the  other  in  the  natural  state, 
means  of  discovery,  kind  of  labor  employed, 
and  coat  of  production  and  marketing  fur- 
nish good  and  supdent  reasons'  for  the  levy 
of  a  tax  greater  in  amount  than  a  tax  of  a 
like  character  placed  on  lead,  sine,  and  the 
other  mineral  ores  named  in  the  act.  Nor 
does  the  omission  of  coal  from  the  imposi- 
tion of  a  production  tax  affect  the  statute. 
It  should  be  kept  in  mind  that  the  tax  Is  not 
on  the  property,  bat,  instead,  upon  the  busi- 
ness or  occupation.  Producers  of  oU  and  gas 
In  the  state  are  not  therefore  arbitrarily  dis- 
criminated against,  contrary  to  the  uniform- 
ity clause  of  the  Constitution,  by  the  tax  im- 
posed npon  the  value  of  their  gross  produc- 
tion, because  It  does  .not  include  the  produc- 
tion of  all  minerals,  or  because  those  which 
it  does  inclade  are  not  taxed  at  the  same 
rate.  In  the  Ohio  Tax  Cases  (Ohio  River  & 
Western  B.  Ga  v.  Dittey  et  al.,  232  U.  S.  586, 
84  Sup.  Ct  S72,  58  !>.  Ed.  737)  it  was  urged 
that  the  act  of  the  OUo  Legislature  arbi- 
trarily discriminated  against  the  plaintiffs  In 
error  and  other  railroad  companies,  in  that  it 
did  not  include  all  other  public  utilities  car- 
rying on  business  within  the  state,  those 
omitted.  It  was  said  being  grain  elevators, 
stockyards,  ferries,  bridge  companies,  and  inn- 
keepers, and  that  the  law  did  not  operate  uni- 
formly among  the  utilities  that  were  taxed, 
since  on  electric  light,  gas,  natural  gas, 
waterworks,  telephone,  messenger  or  signal, 
union  depot,  heating,  coaling,  and  water 
transpoftation  companies  the  tax  amounted 
to  1.2  per  cent  of  gross  Intrastate  receipts, 
as  to  subiftban  and  Interurban  railroads  it 
was  fixed  at  1.2  per  cent  of  gross  Intrastate 
earnings,  and  on  express  and  telephone  com- 
panies it  was  2  per  cent,  while  on  railroads, 
indnding  plaintiffs  in  error.  It  was  4  per  cent 
of  such  earnings,  and  the  same  on  pipe 
line  companies.  With  regard  to  the  conten- 
tion that  the  statute  violated  both  the  "uni- 
formity" clause  of  the  state  Constitution  and 
the  "equal  protection"  clause  of  the  Four- 
teenth Amendment  the  opinion  reads: 

"Both  of  these  contentions  turn  upon  the  fa- 
miliar qaestion  of  classification,  concerning 
which  so  much  has  been  written.  We  agree 
with  the  court  below  that  whether  the  question 
be  considered  in  view  of  the  uniformity  and 
equality  provisions  of  the  Ohio  Constitution,  or 
of  the  'eqnal  protection'  clause  of  the  Four^ 
tennth  Amendment,  the  result  Is  the  same;  it 
cannot  be  said  that  the  classification  rests  upon 
no  reasonable  and  sufficient  basis  of  distinc- 
tion. State  ex  rel.  Taylor  v.  Guilbert  70  Ohio 
St  253,  Tl  N.  B.  636,  1  Ann.  Cas.  25;  Ken- 
tucky H.  Tax  Oases,  115  XT.  S.  321,  337,  6  Sup. 
Ct  57,  29  L.  Bd.  414,  419;  BeU's  Gap  R.  Co. 
v.  Pennsylvania,  134  IT.  S.  232,  237,  10  Sup. 
Ot  533,  33  li.  Bd.  882,  805;  Magoun  v.  Ill- 
inois Trust  &  SaT.  Bank,  170  U.  3.  283,  293, 


18  Sup.  Ct  594,  42  L.  Ed.  1037,  1042:  Soutb- 
westotn  Oil  Ca  v,  Texas,  217  U,  a  114.  121, 
et  seq.,  30  Sup.  Ct  496,  54  L.  Ed.  688.  6d2." 


Again,  in  the  course  of  the  oplnldn.  It 
said  that  the  tax  was,  in  substance  as  wdl 
as  in  form,  an  excise  'or  privilege  tax;  that 
its  reasonableness,  nnless  some  federal  rl^t 
be  violated,  was  within  the  discretion  ot  the 
state  Legislatiire:  that  It  had  already  been 
seen  that  the  classification  adopted  could  not 
be  deemed  illusory;  that  is,  that  there  was 
no  apparent  violation  of  the  equality  provl- 
sions  'of  the  state  C<Histitution,  or  of  the 
"equal  protection"  clause  of  the  Fourteenth 
Amendment  although  railroad  and  pipeline 
companies  were  required  to  pay  at  the  rate  of 
4  per  cent  of  their  annual  Intrastate  earn- 
ings, while  other  public  service  corporations 
paid  a  less  percentage.  Authorities  In  har- 
mony with  those  cited  are  numerous.  Among 
them  are  Connolly  v.  Union  Sewer  Pipe  Co,, 
184  U.  S.  540,  562,  22  Sup.  Ct  431,  46  L.  Ed. 
679 ;  Armour  Packing  Co.  v.  Lacy,  200  U.  8. 
226,  235,  26  Sup.  Ot  232,  60  L.  Ed.  451;  Peo- 
ple ex  rel.  Hatch  v.  Reardon,  supra;  Braun 
et  al.  V.  Chicago,  110  lU.  186;  Maine  t.  West- 
em  U.  Tel.  Co.,  73  Me.  618.  The  principles  of 
equality  and  uniformity  do  not  require  the 
equal  taxation  of  all  pursuits  'or  classes  <tf 
business,  nor  prev^t  the  L^slature  from 
taxing  some  kinds  of  business,  while  omit- 
ting others;  bnt  only  that  the  burden  of  taxa- 
tion shall  be  imposed  equally  npon  all  those 
engaged  In  the  same  vocation,  or,  as  provid- 
ed by  our  Constitution,  "npon  the  same  class 
of  subjecta"  Rhlnehart  t.  State,  121  Tenn. 
420,  117  S.  W.  608,  17  Ann.  Cas.  254;  State 
V.  Galveston,  H.  &  S.  K.  Co.,  100  Tex.  157,  97 
S.  W.  71;  Kehrer  v.  Stewart  197  U.  S.  60,  25 
Sup.  Ct  403,  47  U  Ed.  663 ;  Eittanning  Coal 
Co.  V.  Commonwealth,  79  Pa.  100;  37  Gyc. 
732.  A  rule  requiring  that  all  kinds  of  busi- 
ness be  included  within  some  class  made  the 
subject  of  taxation  as  authorized  in  section 
12,  art  10,  of  the  Constitution,  would  de- 
prive the  state  of  its  right  to  select  its  sub- 
jects of  taxation  and  be  in  violation  of  sec- 
tion 13,  art  10,  of  the  Constitution. 

[10, 11]  The  objection  Is  made  that  the  act 
is  In  violation  of  section  19,  art  10,  Gonstitn- 
tlon,  in  that,  being  an  act  levying  a  tax.  It 
fails  to  specify  distinctly  the  purpose  for 
which  the  tax  Is  levied.  The  act  Is  not  an 
exercise  of  the  police  power,  bat  Is,  Instead,  a 
revenue  measure.  Binion  ▼.  Oklahoma  Gas  & 
Electric  Co.,  28  Okl.  356, 114  Pac.  1096.  Sec- 
tion 19  of  article  10  Is  Identical  with  sectloa 
180  of  the  Constitution  of  Kentucky  1891,  ex- 
cept that  the  latter  has  an  additional  proTlr 
slon  giving  to  the  General  Assembly  the  pow- 
er to  authorize  counties,  cities,  or  towns  to 
levy  a  poll  tax;  in  fact,  it  Is  said  that  the 
above  pr'ovislon  of  our  Oonstltntion  was  tak- 
en from  the  Kentucky  Constitution.  This 
provision  of  our  Constitution  was  before  the 
court  in  McGannon,  Adm'x,  v.  Trapp,  Audi- 
tor, 33  OkL  145,  124  Pac.  1063,  Anfl.  Cas. 
1914B,  620.  where  It  was  held  that  it  did 
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not  apply  to  the  act  of  May  26,  1908,  Impos- 
ing an  inherltaiice  tax  upon  the  transfer  of 
property,  but  applied  only  to  annually  re- 
curring taxes. 

The  construction  of  the  constitutional  pro- 
vision before  us  has  frequently  been  before 
the  court  of  last  resort  of  Kentucky.  In 
Commonwealth  et  al.  t.  United  States  F.  & 
O.  Co.,  121  Ky.  409,  89  S.  W.  251,  the  order 
of  the  fiscal  court  of  Taylor  county  levying  a 
tax  for  the  year  1901  wholly  omitted  to  state 
the  purpose  for  which  the  tax  was  levied, 
and  the  order  was  held  to  be  Void.  In  Chesa- 
peake, O.  &  S.  W.  R.  Co.  T.  Commonwealth, 
129  Ky.  318, 108  S.  W.  248,  111  S.  W.  334,  33 
Ey.  Law  Rep.  882,  the  order  of  the  fiscal 
court  levied  a  tax,  but  failed  to  designate  the 
purpose  for  which  It  was  levied,  and  it  was 
likewise  held  invalid.  To  the  same  effect  are 
Somerset  v.  Somerset  Banking  Co.,  109  Ky. 
549,  GO  S.  W.  5 ;  United  States  Fidelity  Co.  ▼. 
Board  of  EducaUon,  118  Ky.  355,  80  S.  W. 
1191;  Morrell  Refrigerator  Car  Co.  v.  Com- 
monwealth, 128  Ky.  447.  108  S.  W.  926,  32 
Ky.  Law  Rep.  1389.  In  Pulaski  County  .T. 
"Watson,  106  Ky.  500,  50  S.  W.  861,  it  was  or- 
dered that  the  sheriff  of  Pulaski  county  for 
the  year  1894  be  directed  to  collect  25  cents 
on  each  flOO  of  the  taxable  property  reported 
by  the  assessor  for  said  year,  and  pay  same 
to  the  county  treasurer,  in  accordance  with 
the  law,  for  the  purpose  of  paying  claims 
against  the  county.  The  order  was  held  suf- 
ficient. In  Mclnery  v.  Huelfleld,  116  Ky.  28, 
75  S.  W.  237,  the  resolution  of  the  fiscal 
court  levied  a  tax  of  38  cents  on  the  $100, 
which  recited  that  it  was  apportioned  as  fol- 
lows: 

"Three  cents  for  the  purpose  of  creating  a 
sinking  fnnd  with  which  to  purchase  a  poor 
farm  and  erect  suitable  buildings  thereon,  10 
cents  for  the  maintenance  and  repair  of  the  pub- 
lic roads  and  bridges  of  the  county,  and  25  cents 
to  defray,  the  general  county  expenses." 

And  it  was  held  that  the  resolution  satis- 
.lled  the  purposes  of  the  levy  with  sufficient 
distinctness.  In  Mt  Pleasant  ▼.  Eversole, 
96  S.  W.  478,  29  Ky.  Law  Rep.  830,  it  was 
held  that  the  ordinance  of  a  town  out  of  debt 
levying  a  property  tax  "for  municipal  pur- 
poses ♦  •  » "  sufficiently  specifies  the 
purpose  for  which  the  tax  was  levied,  with- 
in the  provisions  of  section  180  of  the  Con- 
stitution, requiring  an  ordinance  Imposing  a 
tax  to  specify  distinctly  the  purpose  for 
which  the  same  was  levied. 

In  Meyer  et  al.  v.  Lynd-Bowman-Darby 
Co.,  85  Okl.  480,  130  Pac.  648,  the  act  pro- 
viding for  a  graduated  tax  on  land  holdings 
did  not  specify  distinctly  or  otherwise,  the 
purpose  for  which  the  tax  was  levied,  and 
was  therefore  held  to  be  void. 

Turning  to  the  act  in  question,  we  find 
that  in  section  4  it  Is  provided  that  all  gross 
production  revenues  collected  by  the  state 
auditor  under  the  provisions  of  tiie  act  shall 
be  paid  Into  the  state  treasury — 
**  •  •  ♦  (me-balf  to  be  creditwl  to  the  general 
vevenne  fund  of  the  state,  and  applied  to  the 
154P.-24 


current  expense  of  the  statp  government  (and 
any  unexpended  balance  at  the  close  of  each 
fiscal  year  shall  be  credited  to  the  common 
school  fund  of  the  state  •  •  ♦  as  are  other 
common  school  funds);  the  remaining  one-half 
shall  be,  by  the  state  treasurer  distributed  to 
the  county  treasurer  of  the  counties  from 
whence  the  same  was  collected,  in  proportion  to 
the  school  enumeration  of  such  counties,  and 
the  same  shall  be  distributed  in  aid  of  common 
schools  of  such  counties  upon  a  per  capita  basis 
as  are  other  common  school  funds." 

The  act  contains  a  further  section  that.  If 
for  any  reason  the  provisions  of  section  4 
may  prove  ineffective,  then  at  once  shall  the 
proceeds  of  all  gross  production  tax  collected 
pursuant  to  the  act  be  paid  into  the  general 
revenue  funds  of  the  state,  and  be  applied 
to  the  current  expenses  of  the  state  govern- 
ment, and  that  any  unexpended  balance  at 
the  end  of  each  fiscal  year  shall  be  credited 
to  the  common  school  fund  of  the  state,  to 
be  distributed  as  are  other  common  school 
funds  of  the  state.  We  have  seen,  therefore, 
that  the  primary  object  of  the  act  was  to 
levy  a  tax,  one-half  of  which  should  go  Into 
the  general  revenue  fund  of  the  state,  the 
remaining  one-half  to  be  distributed  to  the 
counties  from  whence  the  tax  was  collected, 
in  the  proportion  named;  same  to  be  dis- 
tributed in  aid  of  the  common  school  funds 
of  such  counties.  But,  if  the  latter  provi- 
sion could  not  be  made  effective,  then  the 
entire  proceeds  of  the  tax  collected  should 
be  appUed  to  defray  the  ordinary  expenses 
of  the  state ;  any  unexpended  balance  at  the 
end  of  each  fiscal  year  to  be  credited  to  the 
common  school  fund  of  the  state. 

But  it  is  urged  that  the  revenue  collected 
is  to  be  used  in  a  'manner  contrary  to  the 
provisions  of  the  Constitution;  hence  the 
purpose  of  the  act  Is  nnlawfuL  The  pur- 
poses for  which  the  tax  was  imposed  we 
have  already  seen.  Generally  speaking,  it 
is  the  dut7  of  the  Legislature  to  provide  for 
the  levy  of  taxes  to  defray  the  expenses  of 
the  state  government  The  Legislature  has 
also  the  power,  under  certain  limitations,  to 
levy  a  state  tax  in  aid  of  the  public  schools. 
Atchison,  T.  &  S.  F.  Ry.  Co.  v.  State,  28  Okl. 
94,  113  Pac.  921,  40  L.  R.  A,  (N.  S.)  1; 
Thurston  v.  CaldweU,  40  Okl.  206,  137  Pac 
683.  In  its  broadest  sense,  therefore,  the 
puriKJse  for  which  the  tax  is  levied  is  not 
an  unlawful  one.  Whether  the  tax  collected 
should  be  credited  and  distributed  under 
sections  4  and  4B  of  the  statute  is  not  nec- 
essary to  a  determination  of  the  present  pro- 
ceedings. It  involves  a  question  of  the  dis- 
tribution of  the  revenue  collected  when  the 
same  reaches  the  state  treasurer.  By  the 
express  language  of  the  act,  this  court  is 
given  exclusive  and  original  Jurisdiction  of 
any  and  all  suits  instituted  to  determine  the 
validity  of  the  act,  and  not  to  pass  upon  all 
questions  arising  out  of  its  administration 
by  the  executive  officers  of  the  state.  As  to 
whether  the  revenues  collected  and  received 
by  the  state  treasurer  should  be  credited 
and  distributed  under  sections  4  or  4B  of  the 
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act,  and  tbe  effect  of  tbe  statute  making  oil 
on  hand  for  more  than  30  days  at  tax  ren- 
dering period  liable  to  an  ad  valorem  tax, 
it  is  proper  to  call  attention  to  article  3  of 
tbe  statute,  whlcb  provides  that: 

"The  invalidity  of  any  section,  subdivision, 
clause,  or  sentence  of  this  act,  shall  not  in  any 
manner  affect  the  validity  of  tbe  remaining 
portion  thereof." 

It  Is  urged  that  one  part  of  the  statute 
cannot  be  declared  void  and  leave  any  part 
In  force,  unless  the  statute  Is  so  composite, 
consisting  of  such  separable  parts,  that, 
when  the  void  part  is  eliminated,  another 
living  tangible  part  remains,  capable  by  Its 
own  terms  of  being  carried  into  effect,  con- 
sistently with  the  Intent  of  the  Legislature, 
which  enacted  it  in  connection  with  the  void 
part  A  number  of  authorities  are  cited 
which  announce  the  foregoing  rule,  and 
among  which  Is  that  of  Meyer  v.  Wells 
Fargo  Co.,  223  U.  S.  298,  32  Sup.  Ct  218,  56 
Ii.  Ed.  445.  The  latter  case  was  an  appeal 
from  the  Circuit  Court  of  the  United  States 
for  the  Western  District  of  Oklahoma  to  re- 
view a  decree  enjoining  tbe  collection  of  a 
tax  upon  the  gross  receipts  of  a  nonresident 
express  company,  and  it  was  said  that  the 
act  could  not  be  upheld  without  being  so  re- 
modeled that  it  would  be  a  mere  speculation 
whether  the  Legislature  would  have  passed 
it  in  the  new  form.  Generally,  It  may  be 
said  that  because  one  section  or  provision 
of  an  act  may  be  uncJonstitutlonal  and  void 
does  not  necessarily  render  the  entire  stat- 
ute or  enactment  void ;  that,  if  the  act  can  be 
given  <%>eration  and  effect  without  such  void 
provision,  the  valid  portions  of  It  will  be  al- 
lowed to  stand,  unless  the  court  is  unable  to 
say  or  to  know  that  the  Legislature  would 
have  passed  the  act  without  the  void  provi- 
sion. Statutes  similar  in  their  wording  to 
section  3  of  the  act  have  on  several  occa- 
sions been  before  the  courts,  and  In  each  in- 
stance to  which  our  attention  has  been  call- 
ed have  been  upheld,  though  not  always 
without  limitations  upon  the  extent  to  which 
they  should  be  allowed  to  control  the  courts 
in  passing  upon  tbe  validity  of  the  statutes. 
In  State  ex  rel.  Clarke  v.  Carter,  174  Ala. 
266,  56  South.  974,  a  section  of  the  act  pro- 
vided that,  if  any  of  Its  provisions  should 
be  held  void,  it  should  not  affect  any  other 
section  or  provision  of  the  act  It  was  said 
by  tbe  court  that,  by  reason  of  such  provi- 
sion. It  was  relieved  of  any  doubt  as  to  the 
legislative  Intent  In  State  ex  rel.  Crump- 
ton  V.  Montgomery,  177  Ala.  212,  59  South. 
294,  It  was  held  not  within  legislative  com- 
petency to  bind  the  courts  by  any  declara- 
tion or  pronouncement  in  their  unfettered 
functions  of  determining  the  constitutional 
validity  of  enactments.  But  it  was  said  that 
the  court  did  not  doubt  that  it  was  within 
legislative  competency  to  remove  by  express 
assertion  in  the  act  any  uncertainty  in  the 
judicial  mind  as  to  what  the  Legislature 
would  have  done  In  respect  of  the  adoption 


of  the  act,  with  the  Invalid  parts  thereof 
stricken  therefrom  before  passage.  In  Borg- 
nls  V.  Falk  Co.,  147  Wis.  327,  133  N.  W. 
209,  37  L.  B.  A.  (N.  S.)  489,  It  was  said 
that  the  court  knew  of  no  good  reason 
why  the  Legislature  might  not  declare  its 
Intention  that  one  part  or  section  of  tbe  law 
is  not  a  compensation  for,  and  that  it  may 
be  separated  from,  tbe  Iwlauce  of  tbe  act, 
for  the  very  purpose  of  saving  such  l>alance 
from  being  invalidated  in  case  the  first  nam- 
ed part  or  section  be  held  unconstitutional. 
In  State  ex  rel.  Davls-Smlth  Co.  v.  Clausen, 
65  Wash.  156,  117  Pac.  1101,  1114,  37  L.  R. 
A.  (N.  S.)  466,  It  was  held  that  by  section 
27  of  the  act  tbe  Legislature  made  clear  that 
It  did  not  Intend  the  provisions  relating  to 
those  who  were  entitled  to  partake  of  its 
benefits  to  be  so  far  an  Integral  part  of  the 
act  that  It  could  not  be  dlmlnated  In  part, 
without  destroying  the  act  In  Its  entirety. 
Referring  to  this  section,  it  was  said: 

"It  Is  there  expressly  provided  that  the  ad- 
jcdication  of  invalidity  of  any  part  of  the  act 
shall  not  affect  the  validity  of  the  act  as  a 
whole  or  any  other  part  thereof.  This  means 
that  the  Legislature  intended  the  act  to  be  en- 
forced as  far  as  it  may  be,  even  though  it  might 
not  be  valid  In  its  entirety'  It  was  compe- 
tent for  the  Legislature  so  to  iH-ovidek" 

In  Ex  parte  Schuler,  167  OaL  282,  139  Paa 
685,  Ann.  Cas.  1915C,  706,  a  section  of  the 
statute  In  question  provided  that.  If  any  part 
of  the  act  should  be  declared  unconstitution- 
al, the  Legislature  intended  to  pass  the  stat- 
ute without  that  part  And  it  was  said  that 
such  statutes  imposed  upon  tbe  courts  the 
duty  of  supporting  the  legislative  will  as  far 
as  possible.  But,  the  question  not  going  to, 
or  at  least  not  necessarily  going  to,  the 
validity  of  the  act,  we  refrain  from  the  ex- 
pression of  any  further  opinion  involving 
the  law's  administration;  this  because  of  the 
limitation  upon  our  jurisdiction  In  an  orig- 
inal suit  The  tax  not  being  an  ad  valorem 
tax  on  property,  tbe  statute  Imposing  It  is 
not  In  conflict  with  section  8,  art  10.  of 
the  Constitution,  requiring  that  all  property 
which  may  be  taxed  ad  valorem  shall  be  as- 
sessed for  taxation  at  Its  fair  cash  value,  es- 
timated at  the  price  It  would  brii]^  at  a  fair 
and  voluntary  sale. 

It  is  urged  that  the  act' in  question  violated 
the  requirements  of  uniformity  of  taxation 
prescrit)ed  by  the  state  Constitution,  and 
thereby  denies  to  the  Wolverine  Oil  Com- 
pany and  others  similarly  situated  the  equal 
protection  of  tbe  laws  of  the  state  which  the 
Fourteenth  Amendment  of  tbe  federal  Con- 
stitution guarantees  shall  .not  be  abridged 
by  state  action.  We  may  here  observe  that 
It  cannot  be  denied  but  that  the  state,  keep- 
ing within  tbe  limits  of  its  own  fundamental 
law,  can  adopt  any  system  of  taxation  or 
classification  that  It  deems  best  for  the  com- 
mon good  and  the  maintenance  of  its  govern- 
ment, provided  such  classification  be  not  in 
violation  of  the  Fourteenth  Amendment 
Such  Is  the  demand  and  right  of  the  states 
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In  their  relation  to  the  general  government, 
as  recognized  by  the  federal  courts.  In 
Bell's  Gap  R.  Co.  v.  Pennsylvania,  134  U.  S. 
232,  10  Sup.  Ct  533,  33  L.  Ed.  892,  a  case 
often  dted,  the  question  arose  as  to  whether 
a  statute  o(  Pennsylvania  subjecting  bonds 
and  other  securities  issued  by  corporations 
to  a  higher  rate  of  taxation  than  was  im- 
posed on  other  monied  securities  was  a  de- 
nial of  the  equal  protection  of  the  laws  to 
corporations.  The  contention  was  met  by 
Mr.  Justice  Bradley,  who  held  that  there 
was  no  distinction  which  the  state  was  not 
competent  to  make,  saying: 

"All  corporate  securities  are  subject  to  the 
same  regulations.  The  provisions  in  the  Four- 
teenth Amendment  that  no  state  shall  deny  to 
any  person  within  its  jurisdiction  the  equal  pro- 
tection of  the  laws  was  not  intended  to  pre- 
vent a  state  from  adjusting  its  system  of  tax- 
ation in  all  proper  and  reasonable  ways.  It 
may,  if  it  chooses,  except  certain  classes  of 
property  from  any  taxation  at  all,  such  as 
churches,  libraries,  and  the  property  of  charita- 
ble institutions.  It  may  impose  different  spe- 
ci&c  taxes  upon  different  trades  and  professions, 
and  may  vary  the  rates  of  excise  upon  various 
products;  it  may  tax  real  estate  and  personal 
property  in  a  different  manner;  it  may  tax  visi- 
ble property  only,  and  not  tax  ,  securities  for 
payment  of  money;  it  may  allow  deductions 
for  indebtedness  or  not  allow  them.  All  such 
regulations,  and  those  of  like  character,  so  long 
as  they  proceed  within  reasonable  limits  and 
general  usage,  are  within  the  discretion  of  the 
state  Iiegislature,  or  the  people  of  the  state  in 
framing  their  Constitution." 

Again,  In  Home  Ins.  Co.  v.  New  York,  134 
U.  S.  594,  10  Sup,  Ot  593,  33  li.  Ed.  1025, 
tbe  question  was  the  constitutional  validity 
of  a  law  taxing  corporate  franchises  and 
business.  The  court  held  that  the  statute 
was  not  a  denial  of  the  equal  protection  of 
the  laws.    It  said  that: 

The  amendment  "does  not  prevent  the  classifi- 
cation of  property  for  taxation — subjecting  one 
kind  of  property  to  one  rate  of  taxation,  and 
another  kind  of  property  to  a  different  rate — 
distinguishing  between  franchises,  licenses,  and 
privileges,  and  visible  and  tangible  property, 
and  between  real  and  personal  property." 

In  Connolly  v.  Union  Sewer  Pipe  Co., 
sapra.  It  was  held  that  a  tax  could  be  im- 
posed only  upon  certain  callings  and  trades ; 
for,  when  the  state  exerts  Its  power  to  tax, 
it  is  not  bound  to  tax  all  pursuits  or  all 
property  that  may  be  legitimately  taxed  for 
governmental  purposes.  In  Kentucky  R.  Tax 
Cases,  115  U.  S.  321,  337,  6  Sup.  Ct  57,  29  L. 
Kd.  414,  419,  the  court  sustained,  as  not  In- 
consistent witli  the  "equal  protection"  clause 
of  the  Fourteenth  Amendment,  the  Ken- 
tucky statute  providing  for  the  assessment 
of  railroad  property  for  purposes  of  taxa- 
tion in  a  mode  difterent  from  that  pre- 
scribed a«  to  ordinary  real  estate,  or  as  to 
the  property  of  corporations  chartered  for 
other  purposes,  such  as  bridge,  mining,  street 
railway,  manufacturing,  gas,  and  water  com- 
panies.   The  court  said  that: 

"The  rule  of  equality  in  respect  to  the  8ubje<!t 
only  requires  the  same  means  and  methods  to  be 
applied  impartially  to  all  tbe  constituents  of 
each  ciuta,  so  that  the  law  shall  operate  equally 
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and  uniformly  upon  all  persons  in  similar  cir- 
cumstances. There  is  no  objection,  therefore, 
to  the  discrimination  made  as  between  railroad 
companies  and  tbe  other  corporations  in  the 
methods  and  instrumentalities  by  which  tbe  val- 
ue of  their  property  is  ascertained." 

In  Delaware  R.  Co.  Tax,  18  WaU.  206,  231, 
21  Ia  Ed.  888,  896,  It  was  said  that: 

"It  is  not  for  us  to  suggest  in  any  case  that 
a  more  equitable  mode  of  assessment  or  rate 
of  taxation  might  be  adopted  than  the  one  pre- 
scribed by  the  Legislature  of  the  state.  Our 
only  concern  is  with  the  validity  of  the  tax;  all 
else  lies  beyond  the  domain  of  our  jurisdiction." 

In  Pacidc  Express  Co.  v.  Selbert,  142  U.  S. 
339,  12  Sup.  Ct  250,  35  L.  Ed.  1035,  it  was 
held  that  the  Fourteenth  Amendment  of  the 
United  States  Constitution  did  not  prevent 
the  state  from  adjusting  Its  system  of  taxa- 
tion In  all  proper  and  reasonable  ways,  nor 
the  classification  of  property  for  taxation; 
that  the  Missouri  statute  imposing  a  tax  up- 
on the  business  of  express  companies  wa» 
not  repugnant  to  the  Fourteenth  Amend- 
ment because  it  did  not  impose  a  like  tax 
upon  railroad  or  steamboat  companies  which 
carried  express  matter.  In  Southwestern 
Oil  Co.  T.  Texas,  217  U.  S.  114,  30  Sup.  Ct 
490,  54  U  Ed.  688,  one  of  the  last  expres- 
sions of  the  Supreme  Court  on  the  subject  at 
hand,  it  is  said  by  Mr.  Justice  Harlan : 

"But  we  will  not  speculate  as  to  the  motives- 
of  the  state,  and  will  assume — the  statute,  nei- 
ther upon  its  face  nor  by  its  necessary  opera- 
tion, not  suggesting  a  contrary  assumption — 
that  tbe  state  has  by  good  faith  sought,  by  its 
legislation,  to  protect  or  to  promote  the  inter- 
ests of  its  people.  It  is  sufficient  for  the  disposi- 
tion of  this  case  to  say  that,  except  as  restrain- 
ed by  its  own  Constitution  or  by  the  Constitu-  • 
don  of  the  United  States,  the  state  of  Texas, 
by  its  Legislature,  has  full  power  to  prescribe- 
any  system  of  taxation  which,  in  its  judgment, 
is  best  or  nqceesary  for  its  people  and  govern- 
ment; that,  so  far  as  the  power  of  the  united 
States  is  concerned,  the  state  has  the  right,  by 
any  rule  it  deems  proper,  to  classify  persons  or 
businesses  for  the  purposes  of  taxation,  subject 
to  the  condition  that  such  classitication  shall  not 
be  in  violation  of  the  Constitution  of  the  United 
States." 

It  was  held  that  the  statute  requiring 
that  all  wholesale  dealers  in  specified  ar- 
ticles should  pay  a  tax  of  a  given  amount 
on  their  occupation,  without  exacting  a  sim- 
ilar tax  on  wholesale  dealers  of  other  ar- 
ticles, could  not,  on  the  face  of  the  statute, 
or  by  reaison  of  any  facts  within  the  judicial 
knowledge  of  the  court,  be  held  within  the 
meaning  of  the  Fourteenth  Amendment,  to 
deprive  the  taxpayer  of  his  property  with- 
out due  process  of  law,  and  to  deny  him 
equal  protection  of  the  laws,  and  that  the 
federal  court  could  not  Interfere  with  the 
enforcement  of  the  statute  simply  because 
it  may  disapprove  Its  terms  or  question  the 
wisdom  of  Its  enactment  or  because  It  could 
not  be  sure  as  to  the  precise  reasons  inducing 
the  state  to  enact  It 

These  opinions  are  but  few  of  tbe  many 
expressions  by  the  Supreme  Court  of  the 
United  States  as  to  the  power  of  the  state 
in  the  passage  of  laws  imposing  or  providing 
for  tbe  Imposition  of  taxes.     Having  seen^ 
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by  the  terms  of  the  act,  that  there  is  nothing 
unreasonable  or  invidious  in  the  selection  of 
the  subjects  of  taxation,  or  in  the  classiflca- 
tion  thereof  according  to  the  Constitution  of 
the  state,  and  following  the  rule  announced 
by  the  Supreme  Court,  we  may  fairly  con- 
clude that  no  rights  of  the  producing  com- 
panies vouchsafed  by  the  federal  Constitu- 
tion have  been  denied,  or  in  any  wise  Im- 
paired, by  the  prorisions  of  the  statute  in 
question  or  the  collection  of  the  tax  thereby 
Imposed. 

This  disposes  of  the  principal  contentions, 
and  all  we  feel  that  go  to  the  constitution- 
ality, or  involve  the  validity  of  that  part  of 
the  act  involved.  There  are,  however,  a 
number  of  other  questions  of  minor  Impor- 
tance presented,  but  which  have  to  do  prin- 
cipally with  the  administration  of  the  law. 
Those  should  not  be  difficult  of  solution  in 
the  light  of  our  conclusions.  It  would  seem 
that  all  taxes  Illegally  collected  and  held  by 
the  state  auditor,  if  such  there  be,  should  at 
once  be  repaid  those  who  paid  such  taxes, 
either  In  whole  or  in  part,  according  to  the 
facts.  All  taxes  lawfully  collected  will,  of 
course,  be  paid  Into  the  state  treasury.  The 
matter  of  the  collection  of  an  ad  valorem  tax 
is  one  for  the  proper  taxing  authorities.  All 
the  Justices  concur. 

(28  Idaho,  293)-  ■=-■ 

BUCK  V.  BOARD  OF  TRUSTEES  OF   ST. 
MARIES  INDEPENOENT  SCHOOL  DIST. 
NO.  1,  IN  BENEWAH  COUNTY  et  aL 
(Supreme  Court  of  Idaho.    Dec.  81,  1916.) 

1.  MANDAinrs  <t=>154  —  Supkbintekdbrt  of 
Schools— BBiNSTATBaiBNT—PKTaTroN—Sup- 

nCIENCT. 

Where  petitioner  seeks  to  take.advantage  of 
a  subdivision  of  an  act  which,  among  other 
things,  provides  that  when  an  independent  school 
district  shaU  employ  a  specified  number  of  teach- 
ers, it  shall  be  known  as  an  independent  schond 
district  of  class  A,  but  fails  to  allege  the  num- 
ber of  teachers  employed  in  said  -district,  held, 
that  the  petition  is  bad  on  demurrer. 

[Ed.  Note. — For  other  cases,  see  Mandamus, 
Cent  Dig.  SS  296-316;  Dec.  Dig.  <S=>154.] 

2.  Statutes  «=»161— Constbuction— Aiobkd- 
ATORT  Acts. 

Where  an  act  of  the  Legislature  is  sought 
to  be  amended  by  two  acts  passed  at  the  same 
session  of  a  subsequent  Legislature,  and  it  ap- 
pears that  the  two  amendatory  acts  conflict  and 
are  irreconcilable  with  each  other,  but  the  la- 
ter amendatory  act  and  the  origin^  act  are  rec- 
oncilable, for  the  purpose  of  determining  the  in- 
tention of  the  liCgislature  the  first  amendatory 
act  will  be  deemed  to  have  been  superseded  and 
repealed  by  the  latter. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  SS  230-234;   Dec.  Dig.  «=3l61.] 

3.  Schools  and    School  Distbicts  €=sG3— 
ikdbpendkwt  sohool  districts — statutes, 

Held,  that  the  trial  court  did  not  err  in 
holding  that  subdivision  B,  {  129,  c.  159,  Sess. 
Laws  1911,  as  re-enacted  by  Sess.  Laws  1913,  c 
11 5,  p.  450,  which  includes  section  3,  was  super- 
seded and  repealed  by  chapter  159,  Sess.  Laws 
1913,  p.  627. 

[Ed.  Note.— For  other  cases,  see  Schools  and 
School  Districts.  Cent  Dig.  SS  114,  149-160; 
Dec.  Dig.  «=>63.] 


4.  Mandamus  €=>154  —  Sdpebintendknt  or 
Schools— Reinstatement— Petition— SuF- 

FICSBNOT. 

Held,  that  the  action  of  the  trial  court  in 
sustaining  the  demurrer  to  the  petition  of  appel- 
lant and  dismissing  the  action  was  not  error. 

[Ed.  Note. — For  other  cases,  see  Mandamus, 
Cent  Dig.  SS  296-316;  Dec.  Dig.  «=»154.] 

y 

Appeal  from  District  Court,  Benewah 
County;  B.  N.  Dnnn,  Judge. 

Action  by  E.  H.  Buck  against  the  Board 
of  Trustees  of  St.  Maries  Indep^ident  School 
District  Na  1,  In  Benewah  County,  and  an- 
other. From  Judgment  for  defendants,  plaln- 
tift  appeals.    Affirmed. 

Taylor  &  Hull,  of  St  Maries,  for  appel- 
lant   John  P.  Gray,  W.  F.  McNaughton,  and 

C.  H.  Craig,  aU  of  Ooeur  d'AIene,  and  Wm. 

D.  Keeton,  of  St.  Maries,  for  respondents. 

BUDGE,  J.  This  action  was  brought  by 
appellant  Buck  for  a  writ  of  mandate  direct- 
ing the  board  of  trustees  of  St  Maries  school 
district  No.  1  in  Benewah  county  to  reinstate 
him  as  superintendent  of  schools  In  that  dis- 
trict The  respondents  filed  a  general  and 
special  demurrer  to  the  petition,  which  de- 
murrer was  sustained  by  the  trial  court. 
Thereupon  appellant  refused  to  plead  fur- 
ther, and  elected  to  stand  oa  his  original  pe- 
tition, whereupon  Judgment  of  dismissal  of 
the  action  was  entered.  This  is  an  aiqpeal 
from  the  judgment 

The  petition  for  writ  of  mandate  alleges 
that  on  August  31,  1914,  and  for  some  timo 
prior  thereto  and  at  all  times  mentioned  in 
the  petition,  the  city  of  St  Maries  and  a  por- 
tion of  the  surrounding  territory  did  and 
now  does  constitute  an  independent  school 
district  of  class  A,  known  as  "St.  Maries 
Independent  School  District  No.  1  in  Bene- 
wah County,  Idaho;"  that  on  said  date,  and 
during  all  the  times  mentioned  in  the  peti- 
tion, appellant,  Buck,  was  the  holder  of  a 
valid  teacher's  certificate,  authorizing  talm 
to  teach  in  both  the  grade  and  high  schools 
of  the  state  of  Idaho;  that  on  the  31st  day 
of  August,  1914,  the  said  school  district, 
through  its  board  of  trustees,  entered  into 
an  agreement  or  contract  with  appellant, 
whereby  he  was  employed  and  appointed  to 
act  as  superintendent  of  schools  in  and  for 
said  school  district,  for  a  term  of  three  years, 
commencing  with  the  school  year,  September 
1,  1914;  that  said  contract  or  agreement 
was  made  pursuant  to  section  3,  of  subd.  B,  { 
129,  contained  In  section  17,  c.  115,  Ses& 
Laws,  1913,  p.  449,  by  virtue  of  which  stat- 
utory provision  appellant  became  ex  officio 
the  executive  officer  'Of  said  board  of  trus- 
tees ;  that  pursuant  to  said  contract  and 
agreement,  appellant,  proceeding  In  good 
faith,  entered  upon  the  discharge  of  bis  du- 
ties as  superintendent  of  schools  In  said 
sphool  district  and  as  ex  officio  executive  of- 
ficer of  said  board  of  trustees,  and  did  in  a 
faithful,  competent,  careful,  skillful,  and  mor^ 
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al  manner  act  as  such  superintendent  of 
schools  In  and  for  such  school  district,  and 
as  such  executive  officer  during  the  school 
year  of  1014-15,  recelTlng  therefor  the  con- 
sideration specified  in  said  agreement;  that 
on  or  about  AprU  6,  1915,  said  school  dis- 
trict, acting  by  and  through  its  board  of  trus- 
tees, attempted  to  discharge  appellant  vlth- 
out  cause,  and  did  cause  him  to  be  notified 
that  after  the  close  of  the  school  year  of 
1914-15  his  services  as  superintendent  of 
schools  would  no  longer  be  desired  by  said 
school  district,  but  did  not  attempt  to  dis- 
charge this  appellant  at  any  regular  meeting 
of  said  board  of  trustees;  and  that  said 
school  district,  acting  by  and  through  Its 
board  of  trustees  or  otherwise,  did  not  dis- 
charge, or  attempt  to  discharge,  appellant 
on  the  grounds  that  he  had  been  guilty  of 
incompetency,  immorality,  or  gross  neglect 
of  said  duties,  but  attempted  to  discharge 
him  without  a  good  and  valid  reason  there- 
for, and  without  specifying  any  reason  what- 
soever. The  complaint  further  alleges  that 
under  the  provisions  of  Session  Laws  1913, 
p.  450,  appellant  is  given  an  absolute  right 
hy  statute  to  be  discharged  only  upon  the 
ground  'that  he  has  been  guilty  of  incompe- 
tency, Immorality  or  gross  neglect  of  duty, 
and  upon  <Hie  or  all  of  such  grounds  alone, 
but  for  no  other  reason  or  cause.  The  peti- 
tion all^^es  that  appellant  has  not  been  guU- 
ty  of  either  or  any  of  said  grounds,  and  that 
bis  discharge  was  unauthorized,  Ulegal,  and 
wrongful  and  in  excess  of  the  powers  grant- 
ed to  said  school  district,  and  prevents  the 
use  and  enjoyment  by  appellant  of  the  rights 
to  which  he  is  entitled.  Petition  further  al- 
lies that  on  June  2,  1915,  the  appellant  de- 
manded of  the  board  of  trustees  of  said 
school  district  that  he  be  reinstated  as  su- 
perintendent of  the  schools  of  said  district, 
which  demand  the  board  of  trustees  refused. 
Appellant  alleges  that  he  complied  faithful- 
ly with  all  the  terms  and  provisions  of  his 
agreement,  and  stands  ready  at  all  times  to 
perform,  comply  with,  and  undertake  the 
duties  of  superintendent  of  schools  of  said 
district  and  ex  officio  executive  officer  of  the 
board  of  trustees,  and  that  he  has  no  plain, 
speedy,  or  adequate  remedy  at  law. 

This  case  comes  before  this  court  on  ap- 
peal. Involving  a  question  of  law  raised  by 
the  general  and  special  demurrer  as  to  the 
sufficiency  of  the  petition,  and  may  be  de- 
termined, so  far  as  the  action  of  the  trial 
court  Is  concerned  In  sustaining  the  demur- 
rer and  dismissing  the  petition,  upon  the  sole 
ground  of  whether  subdivision  B,  §  120,  c. 
150,  Sess.  laws  1911,  as  amended  by  section 
17,  c  115,  Sess.  Laws  1013,  p.  450,  was  in 
force  and  effect  at  the  time  the  contract  or 
agreement  between  appellant  and  the  board 
of  trustees  of  St  Maries  independent  school 
district  No.  1  in  Benewah  county  was  enter- 
ed into.  If  it  was  not  In  force  at  that  time, 
the  question  whether  the  proceeding  of  man- 


damus instituted  by  appellant  Is  the  proper 
remedy  need  not  be  determined  here.  Sub- 
division B,  supra,  was  first  enacted  by  the 
Legislature  during  the  eleventh  session,  and 
Is  to  be  found  in  the  Session  Laws  of  1911  at 
page  532,  and  provides: 

"When  an  independent  school  district  shall 
employ  thirty-five  (85)  or  more  teachers,  it  shall 
be  known  aa  an  independent  [school]  district 
of  class  A,  and  shall  have,  in  addition  to  th* 
above  enumerated  powers  and  duties,  the  follow- 
ing special  powers  and  duties:    •    *    * 

'3.  To  employ  a  superintendent  of  schools  for 
a  term  not  to  exceed  three  (8)  years,  who  shall 
be  the  executive  officer  of  the  board,  with  such 
powers  and  duties  as  they  may  prescribe,  to- 
gether with  such  powers  and  duties  as  are  now 
or  may  hereafter  be  prescritied  by  the  laws  of 
the  state,  to  fix,  allow  and  order  paid  bis  salary, 
and  to  discbarge  said  superintendent  for  in- 
competency, immorality,  or  gross  neglect  of 
duty." 

At  the  twelfth  session  of  the  Legislature 
section  129,  c.  150,  Sess.  Laws  1911,  was 
amended,  and  subdivision  B  was  re-enacted 
practically  verbatim  (Sess.  Laws  1013,  p. 
450),  the  only  cliange  being  that  the  number 
of  teachers  necessary  to  constitute  a  class  A 
district  was  reduced  to  20.  This  act  was 
signed  by  the  Governor  on  March  10,  1913. 
At  the  same  session  of  the  Legislature  section 
129,  supra,  was  again  amended,  and  the  nnm- 
t>er  of  teachers  necessary  to  constitute  a 
class  A  district,  as  shown  in  snbdlvlsioa  B 
(Sess.  Laws  1913,  p.  528),  was  Increased  to 
35,  being  the  original  number  provided  by 
the  eleventh  session,  supra.  This  last  act 
was  signed  by  the  Governor  on  March  12, 
1913. 

[1,4]  The  demurrer  in  this  case  assailed 
the  petition  on  the  ground  that  the  number 
of  teachers  employed  in  the  respondent  dis- 
trict was  not  set  up  in  the  petition.  In  or- 
der to  bring  appellant  within  the  provisions 
of  subdivision  B,  §  129,  c.  159,  Sess.  Laws 
1011,  as  amended  by  Sess.  Laws  1913,  c.  116, 
p.  450,  or  of  subdivlBion  B,  |  129,  supra,  as 
amended  by  Sess.  Laws  1913,  c.  159,  p.  628, 
we  think  it  was  absolutely  necessary  for 
him  to  allege  In  -his  petition  the  number  of 
teachers  employed  In  the  district  by  which 
he  was  employed  to  act  as  superintendent, 
and  that  the  petition  was  subject  to  demur- 
rer on  this  point  If  the  district  did  not  em- 
ploy the  number  of  teachers  provided  for  un- 
der the  act  it  would  not  be  classified  as  an 
independent  school  district  of  class  A. 

[2,3]  The  trial  court  held  that  subdivi- 
sion B,  I  129,  c.  169,  Sess.  Laws  1911,  as 
amended  by  Sess.  Laws  1913,  c  115,  p.  460, 
was  not  the  law  at  the  time  the  contract 
was  entered  into  between  appellant  and  re- 
spondent, because  it  was  in  direct  conflict 
with  sut>divlsion  B,  {  129,  c.  159,  Sess.  Laws 
1911,  as  amended  by  Sess.  Laws  1913,  c.  159, 
p.  528.  Going  further,  It  will  be  seen,  from 
a  comparison  of  section  17,  c.  115,  Sess.  Laws 
1913,  p.  449,  with  chapter  159,  Sess.  Laws 
1913,  p.  527,  in  both  of  which  enactments 
section  129,  c.  150,  Sess.  Laws  1911,  was 
amended,  that  there  are  conflicting  provi- 
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slons  other  than  subdivision  B.  In  paragraph 
3,  subdivision  A,  of  amended  section  129, 
.  supra  (chapter  115,  Sess.  Laws  1913,  p.  449), 
respecting  independent  school  districts  gen- 
erally, a  maximum  tax  levy  of  20  mills  is 
provided  for  the  payment  of  bonds,  and  In 
such  school  districts  as  maintain  rural  school 
routes  an  additional  levy  of  not  to  exceed  10 
mills  is  provided;  wbUe  paragraph  3,  sub- 
division A,  of  said  amended  section  (chapter 
159,  Sess.  Laws,  1913,  p.  527),  provides  a 
maximum  tax  levy  for  the  payment  of  bonds 
of  not  to  exceed  10  mills,  and  an  additional 
levy  for  the  maintenance  of  rural  school 
routes  of  not  to  exceed  4  mills. 

It  will  thus  be  observed  that  there  Is  an 
irreconcilable  conflict  between  these  two  en- 
actments of  the  1913  session,  not  only  touch- 
ing the  number  of  teachers  to  be  employed 
in  order  to  give  an  independent  school  dis- 
trict the  dignity  of  standing  in  class  A,  but 
also  in  the  matter  of  special  tax  levy  for  the 
purposes  therein  specified.  And  it  might  be 
fairly  assumed  that,  when  the  Legislature 
was  dealing  with  the  question  of  the  levy  ot 
taxes,  in  view  of  the  publicity  that  has  been 
given  In  recent  years  to  the  burden  of  taxa- 
tion in  this  state,  their  attention  was  directed 
to  this  particular  phase  of  the  subject  in  the 
last  enactment.  However,  it  appears  to  us 
that  If  the  later  enactment,  supra,  it  to  con- 
trol in  the  matter  of  taxation.  It  wonld  be 
unreasonable  to  hold  that  It  did  not  apply  to 
the  number  of  teachers  that  an  independent 
school  district  must  employ  in  order  to  come 
within  the  class  of  indei>endent  school  dis- 
tricts knovm  as  class  A. 

The  amount  of  revenue  that  may  lawfully 
be  raised  in  any  particular  school  district 
would  necessarily  control  the  number  of 
teachers  that  could  be  employed  by  such  dis- 
trict, and  the  salaries  they  could  afford  to 
pay.  It  would  be  inconsistent  to  hold  that 
it  was  the  intention  of  the  Legislature  to 
decrease  the  amount  of  revenue  that  an  In- 
dependent school  district  may  collect,  and 
at  the  same  time  confer  upon  it  additional 
powers  and  duties  that  would  necessarily 
involve  larger  expenditures.  Or,  stated 
differently,  it  is  fairly  inferable  from  the 
act  decreasing  the  revenue  of  an  independent 
school  district  that  the  Legislature  intended 
also  to  decrease  the  number  of  independent 
school  districts  In  class  A,  thus  reducing  the 
expenses  of  those  districts. 

If  the  latter  act;  In  question  governs  in  the 
matter  of  revenue,  it  should  also  control  the 
action  of  the  board  of  trustees  of  an  inde- 
pendent school  district  as  to  all  other  mat- 
ters. We  cannot  consistently  reach  the  con- 
clusion, in  the  face  of  a  positive  statute  deal- 
ing with  a  matter  of  such  great  importance 
to  the  taxpayers  residing  within  an  inde- 
pendent school  district,  that  the  Ijegislature 
inadvertently  used  the  words  "35  teachers," 
when  It  was  their  intention  to  provide  for 
but  20,  no  more  than  we  could  hold  that  they 
used  the  words  "ten  mills"  in  providing  a 


maximum  special  levy  for  a  given  purpose, 
when  they  intended  to  say  20  mills.  The 
presumption  would  naturally  be  that  the 
Legislature  in  reducing  the  special  levies  in- 
tended to  restrict  the  class. 

It  may  well  be  conceded,  from  a  consider- 
ation of  the  two  amendatory  acts  of  1913  of 
the  act  of  1911,  that  there  is  a  doubt  as  to 
the  real  intention  of  the  Legislature  in  first 
reducing  and  then  increasing  the  number  of 
teachers  in  an  independent  school  district  of 
class  A.  However,  It  must  be  admitted  that 
the  two  amendatory  acts  are  directly  In  con- 
flict and  cannot  be  harmonized.  And  where 
such  a  condition  exists — that  is,  where  two 
acts  are  conflicting — ^it  becomes  necessary 
for  this  court  to  follow  the  rule  it  has  here- 
tofore applied  in  such  cases.  In  the  case  of 
Peavy  v.  McCombs,  26  Idaho,  143,  140  Pac 
905,  this  court  very  aptly  said: 

"In  case  of  an  irreconcilable  conflict  between 
two  acts  passed  at  the  same  *  *  *  Legis- 
lature, the  one  should  prevail  which  was  last 
approved  by  the  Governor;  the  approval  of  the 
Governor  Wng  the  last  act  In  the  procees  of 
legislation.    •    •    * " 

Section  129,  a  169,  Sesa  Laws  1911,  as 
amended  by  Sess.  Laws  1913,  c.  159,  p.  627. 
confers  upon  trustees  of  independent  school 
districts  that  are  not  in  class  A  the  power  to 
employ  or  discharge  teachers  at  will,  while 
subdivision  B  of  that  section  limits  the  pow- 
er of  boards  of  trustees  of  Independent  school 
districts  of  class  A,  where  superintendents 
have  been  employed  under  proper  contracts, 
and  who,  by  reason  of  such  selection  and 
employment,  l>ecome  the  executive  officers  of 
said  boards,  to  discharge  such  superintend- 
ents only  for  incompetency,  Immorality,  or 
gross  neglect  of  duty.  It  necessarily  follows, 
therefore,  that  unless  the  respondent  district 
employed  35  teachers,  it  was  not,  at  the  date 
the  contract  was  entered  Into  with  the  appel- 
lant, an  Independent  school  district  of  class 
A.  That  being  true^  the  powers  of  the  board 
of  trustees  of  the  respondent  district  were 
not  limited  or  restricted  so  far  as  the  re- 
moval of  the  appellant  is  concerned.  Ewln 
V.  Independent  School  Dlst  No.  8,  10  Idabo, 
102,  77  Pac  222;  Hermann  v.  Independent 
School  Dlst  No.  1,  24  Idaho,  654,  135  Pac. 
1159. 

On  an  examination  of  section  129,  c.  159, 
Sess.  Laws  1911,  and  the  amendment  thereof 
in  the  Sess.  Laws  1913,  c.  159,  p.  627,  we  find 
that  the  latest  act  reduces  the  revenue,  as 
heretofore  stated,  and  leaves  the  number  of 
teachers  to  be  employed  In  an  independent 
school  district,  in  order  that  the  district 
shall  be  known  as  an  independent  district  of 
class  A,  at  35  as  in  the  original  act  The  re- 
duction of  taxation  Is  clearly  provided  for, 
and  the  latter  law  as  amendatory  of  the  for- 
mer is  uncontradictory  and  reconcilable  with 
the  1911  act,  while  the  amendment  of  section 
129,  supra,  Sess.  Laws  1913,  c.  115,  p.  449, 
conflicts  with  the  act  subsequently  passed 
by  the  twelfth  session  at  pages  527  and  528, 
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and  also  wltb  act  of  the  1911  session  at  page 
531. 

We  do  not  think  this  court  would  be  au- 
thorized to  accept  certain  amendatory  provi- 
sions of  the  act  approved  by  the  Governor  on 
March  10,  1913,  and  found  at  page  449,  Sess. 
Laws  1913,  and  reject  the  balance,  and  adopt 
certain  amendments  of  the  act  approved 
March  12,  1913,  found  at  page  527,  Sess. 
Laws  1913,  and  reject  the  balance,  when  we 
can  take  the  latter  amendment  and  compare 
it  with  the  law  sought  to  be  amended,  viz., 
section  129,  c.  159,  Sess.  Laws  1911,  p.  531, 
and  reconcile  them.  We  have  therefore,  aft- 
er a  careful  consideration,  reached  the  con- 
clusion that  the  trial  court  did  not  err  In 
holding  that  subdivision  B,  §  129,  c.  159,  Sess. 
Laws  1911,  as  amended  by  Sess.  Laws  1913, 
p.  449,  which  Includes  section  3  relied  on  In 
paragraphs  3  and  4  of  appellant's  petition, 
was  superseded  and  repealed  by  chapter  159, 
Sess.  Laws  1913,  p.  627,  and  that  the  action 
of  the  trial  court  in  sustaining  the  demurrer 
to  appellant's  petition  was  not  error.  The 
Judgment  of  the  trial  court  in  sustaining  the 
demurrer  and  in  dismissing  the  petition  of 
appellant  is  affirmed.  Costs  are  awarded  to 
respondents. 

SULLIVAN,  0.  J.,  and  MORGAN,  J„  con- 
cur. 


<2S  Idabo,  302) 

DAUGHERTY   v.   NA6EL. 
(Supreme  Court  of  Idaho.     Dec.  31,  1915.) 

1.  WrrNEBSKS  iS=330O— Immunitt  fboh  Sklf- 
Incbimination  —  Proceedinos  to  Remove 
Office*— "Ckiminal  Case." 

A  proceedine  under  section  7459,  R«v. 
Codes,  providing  for  the  removal  of  a  public  of- 
ficer tor  collecting  illegal  fees  for  services  ren- 
dered or  to  be  rendered,  or  for  refusal  or  neglect 
to  perform  the  official  duties  pertaining  to  his 
office,  while  in  form  a  civil  action  is,  neverthe- 
less, in  substance  and  effect  a  criminal  prosecu- 
tion, coming  within  section  13,  article  1,  of  the 
Constitution  declaring  that  "no  person  shall  be 
•  *  •  compelled  in  any  criminal  case  to  be 
a  witness  against  himself;  and  it  was  not  the 
intention  of  the  Legislature  in  enacting  section 
1  of  Senate  Bill  28,  Sess.  Lews  1909,  p.  334, 
to  compel  a  defendant,  in  an  action  brought  by 
a  private  citizen  for  defendant's  removal  from 
office  for  refusal  or  neglect  to  perform  the  offi- 
cial duties  pertaining  to  his  office  and  to  obtain 
a  judgment  as  a  penalty  in  the  sum  of  $500 
for  the  informer,  to  become  a  witness  against 
lumself. 

[Ed.  Note. — For  other  cases,  see  Witnesses, 
Cent.  Dig.  U  1042,  1042% ;   Dec.  Dig.  <S=3300. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Criminal  Case.] 

2.  Officers  ^=»74 — Pboceedings  to  Remove 

— JUBISDICnON — iNFOBMATIOir  —  "REFUSED 
OBNE0I.ECTEO  TO  PeBFOBM  OfFICIAI.  DU- 
TIES." 

Where,  under  section  7459,  Rev.  Codes,  au- 
thorizing the  district  court  to  entertain  an  in- 
formation verified  by  the  oath  of  any  person 
against  an  officer  within  its  jurisdiction  charg- 
ing him  with  being  guilty  of  charging  and  col- 
lecting illegal  fees  or  with  having  refused  or 
neglArted  to  perform  his  official  duties,  an  in- 
formation charges  that  the  defendant  knowingly, 
intentionally,   and   illegally   performed   the  du- 


■ties  of  his  office,  such  allegations  do  not  charge 
that  the  defendant  refused  to  perform  the  du- 
ties of  his  office,  but  charge  that  he  performed 
said  duties;  therefore  it  was  not  error  for  the 
trial  court  to  strike  out  said  allegations  from 
the  information,  for  the  reason  that  the  trial 
court  would,  under  such  allegations,  be  without 
jurisdiction,  said  defendant  being  subject  to 
prosecution  upon  indictment  by  a  grand  jury 
or  information  of  a  county  prosecuting  attor- 
ney, as  provided  under  sections  7445-7457,  Rev. 
Codes. 

[Ed.'Note.— For  other  cases,  see  Officers,  Cent 
Dig.  §1  101-103,  105,  106;   Dec  Dig.  «S=>74.] 

3.  Evidence  <S=3387—Boabi>— Records— Con- 
clusiveness. 

Where,  as  a  matter  of  fact,  the  defendant 
with  the  other  two  members  of  the  board  of 
county  commissioners  met  as  a  board  of  equali- 
zation on  the  'first  Monday  of  July,  1913,  as 
provided  by  law,  and  continued  in  session  up  to 
and  including  the  fourth  Monday  of  July,  1913, 
for  the  purpose  of  equalizing  the  assessment  of 
all  property  entered  upon  the  real  property  as- 
sessment roll,  and  heard  and  determined  all 
complaints  in  regard  to  the  assessment  of  such 
property,  and  also  examined  the  real  property 
assessment  roll  tract  by  tract,  name  by  name, 
and  the  value  of  each  item  of  property  assessed, 
although  the  minutes  of  the  meeting  of  said 
board  of  equalization  through  the  inadvertence 
of  the  clerk  recited  that  the  board  met  as  a 
board  of  county  commissioners,  when  in  truth 
and  in  fact  they  met  as  a  board  of  equalization, 
held,  that  it  was  not  error  for  the  trial  court  to 
permit  counsel  for  defendant  upon  cross-exami- 
nation to  establish  the  fact  that  said  board  met 
as  a  board  of  equalization. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  §§  1608-1713;  Dec  Dig.  €=>387; 
Statutes,  Cent  Dig.  §  385.] 

4.  Nonsuit  and  Denial  of  New  Tbial  Ap- 
proved. 

Held,  from  an  examination  of  the  entire 
record  in  this  case,  that  the  trial  court  did  not 
err  in  granting  respondent's  motion  for  non- 
suit, nor  in  refusing  to  grant  appellant's  mo- 
tion for  a  new  trial. 

Appeal  from  District  Court,  Bonner  Coun- 
ty;   R.  N.  Dunn,  Judge. 

Action  by  Gordon  Daugherty  against  John 
G.  Nagel,  as  a  member  of  the  Board  of  Coun- 
ty Commissioners  of  B<»mer  County.  From 
Judgment  for  defendant,  plaintiff  api>eals. 
Affirmed. 

See,  also,  27  Idaho,  511,  149  Pac  729. 

F.  A.  McCall,  of  Coeur  d'Alene,  O.  O.  Gran- 
ger, of  Hope,  Peter  Johnson,  of  Sandpoint,  and 
Black  &  Wemette,  of  Coeur  d'Alene,  for  ap- 
pellant, Herman  H.  Taylor,  of  Sandpoint, 
for  respondent 

BUDGE,  J.  This  action  was  brought  by 
appellant  in  the  district  court  of  the  Eighth 
judicial  district  against  respondent  under 
section  7459,  Rev.  Codes,  for  the  purpose  of 
obtaining  respondent's  removal  from  office  as 
a  member  of  the  board  of  county  commission- 
ers of  Bonner  county,  and  for  Judgment  in 
the  sum  of  $500  in  favor  of  the  informer  as 
provided  for  in  that  section.  The  informa- 
tion sets  forth  two  causes  of  action.  A  de- 
murrer, however,  was  interposed  to  the 'first 
cause  of  action  and  by  the  trial  court  sus- 
tained, which  action  of  the  trial  court  is  not 
involved  in  this  appeal.    This  cause  was  tried 
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to  the  court  wltboat  a  jury  npon  the  second 
cause  of  action.  After  appellant's  testimony 
was  Introduced,  counsel  for  respondent  Inter- 
posed a  motion  for  nonsuit,  which  was  grant- 
ed. Judgment  was  thereupon  entered  for  re- 
spondent dismissing  the  second  cause  of  ac- 
tion. Thereafter  a  motion  for  a  new  trial 
was  made  by  appellant  and  by  the  trial  court 
OTerruIed.  This  is  an  appeal  from  the  order 
of  the  trial  court  overruling  appellant's  mo- 
tion  for  new  trial. 

There  are  57  errors  assigned  In  appellant's 
brief.  For  the  purpose  of  disposing  of  this 
appeal,  howerer,  we  will  consider  only  such 
as  we  deem  necessary  under  three  heads. 

[1]  The  first  error  assigned  Is  based  upon 
the  action  of  the  trial  court  In  sustaining  the 
objection  made  by  counsel  for  respondent 
when  respondent  was  called  by  appellant  for 
cross-examination  In  pursuance  of  the  provi- 
sions of  section  1,  Senate  Bill  28,  Sess.  Laws 
1909,  p.  334.  From  the  record  it  appears  that 
at  the  beginning  of  the  taking  of  testimony 
appellant,  for  the  purpose  of  making  out  his 
own  case,  called  respondent  as  a  witness, 
whereupon  counsel  for  respondent  objected  to 
respondent's  giving  any  testimony  in  support 
of  the  Information  upon  the  ground  that  the 
proceedings  were  brought  under  section  7459, 
Rev.  Codes,  providing  for  the  removal  of  pub- 
lic ofiBdals,  which  proceeding  is  In  its  nature 
and  effect  a  criminal  action,  coming  within 
section  13,  article  1  of  the  Constitution, 
which  provides  that: 

"No  person  shall  be  •  •  •  compelled  in 
any  criminal  case  to  be  a  witness  against  him- 
self." 

The  trial  cburt  sustained  the  objection,  and 
this  action  on  the  part  of  the  court  Is  fully 
supported  by  the  Supreme  Court  of  the  Unit- 
ed States  in  the  case  of  Hoyd  ▼.  United 
States,  116  U.  S.  616,  6  Sap.  Ct  524,  29  L. 
Ed.  746,  imd  by  the  Supreme  Court  of  Cali- 
fornia in  the  case  of  Thurston  v.  Clark,  107 
Cal.  285,  40  Pac.  435.  In  the  latter  case  the 
court  aptly  said: 

"Removal  from  ofBce  under  the  summary  pro- 
ceeding provided  for  by  section  772,  supra 
[wiiich  is  substantially  identical  with  section 
7459,  Rev.  Codes],  is  a  punishment  for  wrong- 
doing by  the  class  of  oflScials  designated  in 
chapter  2  of  title  2  of  part  2  of  such  Code. 
•  *  ♦  In  all  its  essentials  of  cause  and  ef- 
fect, the  latter  is  a  criminal  proceeding,  equally 
witli  the  former.  The  proceeding  is  a  nonde- 
script, but  resembling  somewhat  a  qui  tarn 
action.  But  whatever,  its  garb,  it  is  in  body 
and  spirit,  in  its  aim  and  object,  a  process  for 
the  punisliment  of  crime.  When  the  Constitu- 
tion declares  that  no  person  shall  be  compelled 
in  any  criminal  case  to  be  a  witness  against 
himself,  it  must  be  construed  to  apply  to  all 
cases  in  which  the  action  prosecuted  is  not  to 
establish,  recover,  or  redress  private  and  civil 
riffhts,  but  to  try  and  punish  persons  charged 
with  the  commission  of  public  offenses.  A  crim- 
inal case  is  an  action,  suit,  or  cause  instituted 
to  punish  an  infraction  of  the  criminal  laws, 
and,  with  this  object  in  view,  it  matters  not 
in  what  form  a  statute  may  clothe  it ;  it  is  still 
a  criminal  case,  and  the  person  charged  therein 
is  protected  from  being  an  enforced  witness 
^(rainst  himself  by  the  tegis  of  the  Constitutions, 
national  and  state." 


[2]  The  second  objectton  urged  by  ap^iel- 
lant  and  assigned  as  error  is  the  action  of 
the  trial  court  In  striking  out,  on  respond- 
ent's motion,  paragraph  8  of  the  amended  In- 
formation, which  charges  respondent  as  a 
member  of  the  board  of  county  comnaiissioD- 
ers  of  Bonner  county,  and  whUe  acting  In 
conjunction  with  the  other  two  members  of 
the  board  and  performing  the  duties  and 
functions  of  a  board  of  equalization,  with 
having  knowingly,  intentionally,  and  Illegally 
and  Ini  violation  of  section  64,  chapter  6i^, 
Laws  of  1913,  permitted  assessments  to 
stand,  whereby  certain  pieces  oC  property 
were  assessed  at  less  than  their  full  cash 
value. 

It  must  be  remembered  that  thia  proceed- 
ing was  instituted  under  secticm  7458,  supra. 
This  section  provides  substantially  that  any 
oflBcer  within  the  Jurisdiction  of  the  district 
court,  who  has  been  guilty  ot  diargliig  and 
collecting  illegal  fees  for  services  rendered 
or  to  be  rendered  in  his  office,  or  has  refused 
or  neglected  to  perform  the  official  duties  per- 
taining to  his  office,  is  subject  to  removal 
therefrom  in  a  summary  proceeding  at  the 
instigation  of  a  private  citizen  in  whose 
favor,  in  the  event  of  the  removal  of  the  pub- 
lic official,  a  Judgment  shall  be  entered  in 
the  amount  specified  In  the  statute. 

Resiwndent  is  not  charged  In  said  para- 
graph 8  with  having  refused  or  neglected  to 
perform  the  official  duties  pertaining  to  his 
office,  but  he  is  charged  with  having  knowing- 
ly, intentionally,  and  illegally  permitted  as- 
sessments to  stand,  whereby  certain  pieces  of 
property  were  assessed  at  less  than  their  full 
cash  value.  If  this  was  done  knowingly, 
willfully,  and  intentionally.  It  would  consti- 
tute willful  and  corrupt  misconduct  In  office, 
and  not  a  failure  or  neglect  of  official  duty 
within  the  meaning  of  section  7458,  supra. 
In  other  words,  respondent,  as  charged,  did 
not  refuse  to  perform  a  duty;  neither  did  he 
neglect  to  perform,  such  duty;  but  he  is 
charged  with  knowingly,  intentioDaUy,  and 
illegally  performing  said  duty.  He  Is  not 
charged  with  failure  to  act,  but  with  acting 
in  an  unlawful  and  corrupt  manner.  The 
charge  is  not  nonfeasance,  but  malfeasance 
in  office,  and  if  it  be  true,  respondent  would 
be  liable  to  prosecution  under  sections  7445- 
7457,  Rev.  Codes. 

Where  an  official  is  charged  with  knowing- 
ly, tutentlonally,  and  Illegally  performing  the 
duties  of  his  office  as  a  ground  for  bis  re- 
moval, his  good  faith  or  intention  in  doing 
the  act  with  which  he  is  charged  is  a  matter 
upon  which  be  is  entitled  to  be  heard  in  evi- 
dence, and  the  truth  or  falsity  of  such  charge 
Is  for  the  Jury,  and  not  for  the  arbitrary  dis- 
position by  the  court 

If  the  allegations  in  paragraph  8  of  the 
amended  information  be  true,  respondent 
necessarily  must,  as  heretofore  stated,  have 
performed — not  refused  to  perform — his  of- 
ficial duties,  and,  together  with  the  other 
members  of  the  board  of  equalization,  'pass- 
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ed  upon  the  assessed  property  as  It  appeared 
upon  tbe  assessment  roll  of  real  property  of 
the  coanty.  Otherwise  he  oould  not  have 
knowingly  and  intentionally  permitted  im- 
proper assessments  to  stand.  Had  he  re- 
fused to  act  at  all  in  regard  to  this  matter, 
he  would  clearly  be  subject  to  removal  un- 
der the  provisions  of  section  7459,  supra ;  but 
having  acted,  if  he  knowingly,  illegally,  and 
corruptly  acted,  he  would  be  subject  to  re- 
moval under  sections  7445-7457,  supra,'which, 
among  other  things,  provide  that: 

"An  accusation  in  writing  against  any  dis- 
trict, county,  precinct,  or  municipal  officer,  for 
willful  or  corrupt  misconduct  in  office,  may  be 
presented  by  the  grand  jury  of  the  county  for  or 
in  whidi  the  omcw  accused  is  elected  or  ap- 
pointed." That  "the  accusation  must  state  the 
offense  charged,  in  ordinary  and  concise  lan- 
guage, and  without  repetition."  That  "if  the 
defendant  pleads  guilty,  or  refuses  to  answer 
tile  accusation,  the  court  must  render  judgment 
of  conviction  against  him.  If  be  denies  the  mat- 
ters charged,  t£e  court  must  immediately,  or  at 
snch  time  as  it  may  appoint,  proceed  to  try 
the  accusation."  And  that  "the  trial  must  be 
by  a  jury,  and  conducted  in  all  respects  in  the 
same  manner  as  the  trial  of  an  indictment  for  a 
misdemeanor." 

Under  section  7459,  supra,  a  public  official 
who  is  charged  In  the  information  of  a  pri- 
vate citizen  with  refusing  or  neglecting  to 
perform  the  official  duties  pertaining  to  his 
office  is  not  entitled  to  a  jury  trial.  But  a 
public  officer  who,  while  in  the  performance 
of  his  official  duties,  is  charged  with  know- 
ingly. Intentionally,  and  Illegally  performing 
those  duties  is  entitled  to  a  jury  trial.  His 
good  faith  and  intention  In  doing  the  act 
with  which  he  is  charged  are  matters  upon 
which  he  has  the  constitutional  right  to  a 
trial  by  a  Jury. 

Section  64,  chapter  68,  Sess.  Laws  1913, 
should  be  construed  In  pari  materia  to  sec- 
tions 7445-7457,  supra.  While  It  I9  true  that 
section  64,  chapter  68,  supra,  provides  that: 

"Any  member  of  the  board  of  county  com- 
missioners who  knowingly  permits  any  assess- 
ments to  stand,  or  permits  any  alteration  to  t>e 
made  in  the  assessment  roll,  whereby  any  prop- 
erty is  assessed  at  more  or  less  than  its  full 
cash  value,  shall  be  guilty  of  a  misdemeanor 
and  of  malfeasance  in  office,  for  which  he  may 
be  removed  from  office  in  the  manner  provided 
by  law  for  the  summary  remoyal  of  public  of- 
ficers from  office" 

— it  does  not  provide  for  the  imposition  of  a 
judgment  in  favor  of  the  informer  and 
against  the  official  In  the  sum  of  $500;  nor 
is  It  amendatory  of  section  7459,  supra.  For 
these  reasons  and  in  the  absence  of  an  ex- 
press provision  to  that  effect,  we  are  of  the 
opinion  that  It  was  not  the  intention  of  the 
liCglslature  t^  extend  the  provisions  of  sec- 
tion 7459  to  Include  violations  of  section  64, 
chapter  58,  supra. 

The  proceedings  provided  for  under  section 
7459,  Rev.  Codes,  are  clearly  restricted  to 
cases  where  an  officer  Is  guilty  of  knowingly, 
willfully,  and  corruptly  charging  and  collect- 
ing illegal  fees  for  services  rendered  or  to 
be  rendered  in  his  office,  or  ofl  knowingly, 
willfully,  or  corruptly  refusing  or  neglecting 


to  perform  the  official  duties  pertainhig  to 
hlB  office.  Collman  v.  Wanamaker,  27  Idaho, 
342,  149  Pac.  292;,  Corker  v.  Pence,  12  Idaho, 
152,  85  Pac.  388;  McRoberta  v.  Hoar,  152 
Pac.  1046.  And  as  neither  of  these  ofFenses 
was  charged  against  respondent  in  paragrapli 
8  of  the  amended  Information,  the  trial  court 
did  not  err  In  striking  out  that  paragraph. 

In  the  case  of  Slebe  v.  Superior  Court  et 
al.,  114  Cal.  551,  46  Pac  456,  the  court  had 
under  consideration  section  772  of  the  Cali- 
fornia Penal  Code,  which  is  practically  iden- 
tical with  section  7459,  Rev.  Codes  of  Idaho, 
and  in  that  case  it  was  said: 

"Pen.  Code,  section  772,  authorizing  the  su- 
perior court  to  entertain  an  accusation  made  un- 
der oath  by  a  private  citizen  against  an  officer 
within  its  jurisdiction,  charging  him  with  hav- 
ing collected  illegal  fees,  or  with  having  refuged 
or  neglected  to  perform  his  official  duties,  does 
not  confer  Jurisdiction  to  entertain  snch  an  ac- 
cusation charging  an  assessor  with  liaving  as- 
sessed certain  property  at  a  sum  below  its  full 
value;  such  act,  if  corruptly  done,  bang  'will- 
ful and  corrupt  misconduct  in  office^  sub- 
jecting the  officer  to  indictment,  and,  if  not, 
being  of  a  judicial  nature,  and  one  for  which 
be  is  not  amenable  to  the  penal  laws." 

The  third  assignment  of  error  complained 
of  is  based  on  the  action  of  the  trial  court  In 
granting  respiondent's  motion  for  a  nonsuit 
It  Is  contended  by  counsel  for  appellant  that 
the  evidence  was  sufficient  to  support  the  ma- 
terial allegations  of  the  amended  information 
as  found  In  paragraphs  1  to  7,  Inclusive,  of 
appellant's  second  cause  of  action,  and  that 
the  court  should  have  required  respondent 
to  Introduce  proof  to  establish  his  defense  to 
those  charges  which,  In  substance,  are  that 
the  resipondent  knowingly,  Intentionally,  will- 
fully, and  illegally,  while  acting  with  the 
other  two  members  of  the  board  of  county 
commissioners  of  said  Bonner  county,  failed 
and  refused  to  meet,  organize,  and  remain 
In  session  as  a  board  of  equalization .  from 
day  fo  day,  from  the  first  Monday  in  July, 
1913,  up  to  and  including  the  fourth  Monday 
In  July,  1913,  as  required  by  law,  for  the 
purpose  of  equalizing  assessment  of  all  prop- 
erty entered  upon  the  real  property  assess- 
ment roll;  failed  to  determine  complaints  in 
regard  to  the  assessment  of  such  property; 
failed  to  examine  the  real  property  assess- 
ment roll,  tract  by  tract,  name  by  name,  and 
the  value  of  each  item  of  property;  and 
knowingly  and  illegally  permitted  certain 
pieces  of  property  to  escape  assessment. 

[3]  On  an  examination  of  the  entire  record 
it  clearly  appears,  we  think,  that  respondent 
met  with  the  other  two  members  of  the 
board  °of  county  commissioners,  as  required 
by  law,  and  thereafter  organized  as  a  lioard. 
of  equalizatlDu  in  pursuance  of  law;  that 
they  remained  In  session  as  a  board  of  equal- 
ization during  the  entire  time  required  by 
law;  and  that  the  adjournments  and  recon- 
ventions of  the  board  from  time  to  time  were 
not  Illegal,  and  did  not  vitiate  their  subse- 
quent acta  It  further  appears  that  the  dep- 
uty clerk  of  said  board  of  county  commiS'; 
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sioners  In  preparing  One  minutes  of  the  board 
inadvertently  showed  that  they  were  sitting 
as  a  board  of  county  commissioners,  when 
in  truth  and  in  fact  they  were  performing 
the  duties  of  a  board  of  equalization. 

The  trial  court  did  not  err  in  permitting 
counsel  for  respondent,  upon  cross-examina- 
tion, to  inquire  into  the  facts  as  they  really 
were.  The  respondent  was  not  bound  by 
what  the  record  showed,  unless  It  stated  the 
truth. 

[4]  We  have  examined  the  entire  record  In, 
this  case  and  have  failed  to  find  any  evi- 
dence in  support  of  the  material  allegations 
of  appellant's  amended  information,  upon 
which  this  cause  was  tried,  that  would  have 
Justified  the  court  in  refusing  to  grant  re- 
spondent's motion  for  nonsuit  Finding  no 
eiror  in  the  record,  we  have  reached  the  con- 
clusion that  the  trial  court  was  Justified  in 
refusing  to  grant  appellant's  motion  for  a 
new  triaL 

The  Judgment  of  the  trial  court  is  afiSrmed, 
with  costs  to  respondent 

SULLIVAN,  O.  J.,  and  MORGAN,  J„  con- 
cur. 

(28  Idaho,-  428)  •== 

STATE  V.  JONES. 
(Supreme  Court  of  Idaho.    Jan.  22,  1916.) 

1.  Cbiminai,    Law    «=»1130  —  Pbesentation 

FOB        KKVIBW— BBIBP— iMSTBUCTIONS— BVI- 

DKNCE. 

In  a  criminal  case  the  sufficiency  and  ap- 
propriateness of  an  instruction  must  be  deter- 
mined from  the  evidence,  and,  where  no  refer- 
ence is  made  in  appellant's  assignment  of  errors 
Co  the  particular  evidence  relied  upon  in  making 
such  assignment,  and  the  page  or  folio  of  the 
transcript  wherein  such  evidence  may  be  found 
is  not  cited  in  the  brief,  such  evidence  will  not 
be  considered  by  the  appellate  court  in  connec- 
tion with  an  offered  instruction  refused  by  the 
lower  court 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {f  2956,  2965-2970.  3205; 
Dec.   Dig.   «=»1130.] 

2.  CbiminalLawiS=»782—Instbuction»— Evi- 
dence. 

Under  the  provisions  of  section  7886.  Rev. 
Codes,  it  is  the  duty  of  the  court  in  a  criminal 
case  to  instruct  the  jury  upon  the  law  of  the 
case,  but  it  is  equally  the  duty  of  the  jury  to  de- 
termine for  itself  what  facts  have  been  proved, 
and  of  this  they  are  the  sole  judges.  It  is  their 
province  to  determine  the  truth,  force,  and  im- 
portance of  the  facts  which  have  been  placed  be- 
fore them  by  the  evidence.  It  is  not  the  duty  of 
the  court,  in  instructing  the  jury,  to  draw  infer- 
ences from  the  facts  in  proof,  or  to  point  -out 
to  the  jury  what  inferences  they  might  or  could 
draw  from  such  facts. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §§  1847.  1840,  1851, 1852,  1877, 
1878,  1880-1882,  1906,  1907,  1909-1011,  1960, 
1966,  1967 ;   Dec.  Dig.  <8=>782.] 

3.  Ckiminai,   Law   «=s»811  —  In stbuctions — 

EVinENCE. 

It  is  error  for  the  court,  in  a  criminal  case, 
to  give  an  instruction  which  is  argumentative 
in  form  and  directs  the  attention  of  the  jury 
specially  to  certain  portions  of  the  evidence, 
and  suggests  to  them  certain  inferences  of  fact 
to  be  drawn  therefrom,  thereby  singling  out  for 


their  consideration  particular  facta  favorable 
to  the  defendant  and  ignoring  other  evidence 
having  a  contrary  tendency. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  1787.  1969-1972;  Dec  Dig. 
iS=»8U.] 

4.  CaiMiNAi,  Law  ®=>829— Befcsai.   of  la- 

STBUCTIOMS  COVEBED. 

Where,  in  an  criminal  case)  the  matter  con- 
tained in  an  instruction  offered  on  behalf  of 
the  defendant  and  refused  by  the  court  is  fully 
covered  by  another  instruction  given  by  the 
court,  which  is  just  as  favorable  to  the  defend- 
ant as  the  one  refused,  the  court  commits  no 
error  in  such  refusal. 

lEA.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {  2011 ;  Dec.  Dig.  «=>S2&.] 

6.  Cbiuinal  Law  «=>829  —  Sxu- Defense — 

Refusal  of  Instbuction. 

Certain  proffered  instructions  considered, 
and  held,  that  the  lower  court  committed  no  er- 
ror in  refusing  to  give  them  to  the  jury. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  $  2011 ;   Dec.  Dig.  «=>829.] 

6.  Affidavits  ^s»5  —  Validitt  —  'Povnea,  to 
Adminibteb  Oath»— Gountt  Officers. 

Section  6055,  Rev.  Codes,  which  provides, 
"An  affidavit  to  be  used  before  any  court,  judge 
or  officer  of  this  state,  may  be  taken  before  any 
judge  or  clerk  of  any  court,  or  any  justice  of  the 
peace,  or  notary  public  in  this  state,"  is  not  ex- 
clusive or  a  limitation  upon  section  1983.  Rev. 
Codes,  which  provides,  "Every  county  officer 
and  every  justice  of  the  peace  may  administer 
and  certify  oaths."  An  oath  taken  before  any 
officer  authorized  under  the  law  to  administer 
it  has  the  same  force  as  if  taken  before  an  of- 
ficer particularly  designated  by  law. 

[Ed.  Note. — For  other  cases,  see  Affidavits, 
Cent.  Dig.  §!  18-27;    Dec  Dig.  <3=>5.] 

7.  Cbiminal  Law  <S=>1160— Appf.ai^Dekiai. 
OF  New  Tbiait— CoKFLicTiNQ  Evidence. 

The  ruling  of  the  trial  court  will  not  be  dis- 
turbed in  passing  upon  conflicting  affidavits, 
where  the  misconduct  of  the  jury  is  in  question, 
in  support  of,  and  in  opposition  to,  a  motion  for 
a  new  trial. 

[Ed.  Note.— For  other  cases,  jsee  Criminal 
Law,  Cent  Dig.  i  3084;  Dea  Dig.  <S=»il60.] 

8.  Oath  ^=>1— Natube  and  Rbquisitb. 

An  "odth"  is  a  solemn  appeal  to  the  Su- 
preme Being  in  attestation  of  the  truth  of  some 
statement,  and  an  outward  pledge  that  one's  tes- 
timony is  given  under  an  immeaiate  sense  of  re- 
sponsibility to  God. 

[Bid.  Note.— For  other  cases,  see  Oath,  Cent 
Dig.  S  1;   Dec.  Dig.  <8=>1.] 

Appeal  from  District  Court,  Benewah 
County;  R.  N.  Dann,  Judge. 

H.  C.  Jones  was  convicted  of  manslaughter, 
and  appeals.    Affirmed. 

F.  C.  Hlghsmitta,  of  St  Maries,  for  appel- 
lant J.  H.  Peterson,  Atty.  Gen.,  Herbert 
Wing,  Asst  Atty.  Gea,  N.  D.  Wemette,  of 
Coeur  d'Alene,  and  Ed  S.  Elder,  of  St  Maries, 
for'  the  State. 

BUDGE,  J.  An  Information  was  filed 
against  appellant  on  January  28,  1915,  in  the 
district  court  of  the  Eighth  Judicial  district 
in  and  for  Kootenai  county,  charging  bim 
with  the  crime  of  murder  In  the  second  de- 
gree, in  the  killing  of  one  Charles  E.  Plunkitt 
on  or  about  December  1,  1914.  The  crime 
was  committed  in  Kootenai  county.  In  terri- 
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tory  which  subsequently  was  included  in  Ben- 
ewah county  when  the  latter  county  was 
created.  After  the  organization  of  Benewah 
•county,  this  case  was  transferred  to  the  dis- 
trict court  of  that  county  for  trial.  Defend- 
ant was  tried  before  the  court  and  Jury,  and 
'was  found  guilty  of  manslaughter,  and  sen- 
tenced to  serve  a  term  In  the  state  peni- 
tentiary of  not  less  than  two  nor  more  than 
ten  years.  Motion  for  a  new  trial  was  then 
made  and  overruled.  This  is  an  appeal  from 
the  judgment,  and  from  the  order  of  the  trial 
court  overruling  appellant's  motion  for  a  new 
trial. 

Appellant  specifies  four  assignments  of  er- 
ror: (1)  The  court  erred  in  refusing  defend- 
ant's instruction  No.  1;  (2)  the  court  erred 
In  denying  defendant's  motioA  to  strike  from 
the  record  the  affidavits  of  ten  certain  ju- 
rors; (3)  the  court  erred  in  denying  defend- 
ant's motion  for  new  trial ;  and  (4)  the  court 
erred  in  entering  judgment  and  passing  sen- 
tence on  the  verdict  These  assignments  of 
error  will  be  discussed  and  disposed  of  in 
their  order. 

The  instruction  offered  and  refused  niwn 
which  the  first  error  is  predicated  is  as  fol- 
lows : 

"Zoa  are  to  determine  from  the  evidence  the 
state  of  mind  of  the  defendant  when  he  shot  and 
killed  the  decea^d  (if  he  did  so],  and  in  that  con- 
nection you  may  consider  threats  (if  any)  made 
by  the  deceased,  either  expressed  or  implied,  re- 
garding the  defendant,  the  reputation  of  the  de- 
ceased (if  such  it  wag)  as  a  violent  and  dangerous 
man,  the  defendant's  personal  knowledge  (if  such 
he  had)  that  the  deceased  was  a  violent  and  dan- 
gerous man,  the  relation  of  the  deceased  and 
the  defendant,  and  aU  other  facts  in  the  case 
that  may  shed  light  on  the  case. 

"And  you  are  further  charged  that  the  relative 
size  and  strength  of  the  deceased  and  the  accus- 
ed should  be  considered  by  you  in  determining 
the  question  whether  or  not  the  defendant  had 
reasonable  grounds  to  apprehend  death  or  great 
bodily  harm  at  the  hands  of  the  deceased. 

"And  in  this  connection  you  are  further  In- 
structed that  the  defendant  is  not  required  to 
wait  until  an  actual  assault  made  upon  him  has 
reached  a  stage  where  resistance  would  be  use- 
less. If  the  situation  is  such  tliat  a  reasonable 
man  in  the  situation  of  defendant  would  be  jus- 
tified in  believing  that  his  life  is  in  danger,  or 
that  he  was  in  danger  of  great  bodily  harm, 
which  was  to  be  committed  upon  bim,  he  could 
act;  and  what  was  apparent  danger  to  him 
should  be  considered  by  yon  as  the  real  danger." 

[1]  That  portion  of  the  first  paragraph  of 
appellant's  requested  instruction  which  re- 
fers to  threats  is  subject  to  numerous  objec- 
tions, but  we  will  not  detail  them  aU.  It  is 
a  cardinal  rule  that' the  sufficiency  and  cor- 
rectness of  an  instruction  must  be  determin- 
ed from  the  evidence;  and  we  fail  to  find 
any  reference  in  appellant's  assignments  of 
error,  nor  does  he  direct  our  attention  in  his 
brief  by  folio  or  page  of  the  transcript,  to 
any  evidence  therein  showing  that  the  de- 
ceased made  threats  regarding  appellant  ei- 
ther expressly  or  impliedly.  Under  the  well- 
known  rule  of  practice,  where  no  reference  is 
made  In  the  brief  to  the  page  or  folio  of  the 
transcript  where  evidence  relied  upon  can  be 


found,  such  evidence  will  not  be  considered 
by  this  court  in  connection  with  an  offered 
instruction  refused  by  the  lower  court 

We  find  in  the  case  of  Campbell  v.  State, 
133  Ala.  81,  31  South.  802,  91  Am.  St.  Rep. 
17,  the  following  instruction  was  requested 
by  defendant: 

"The  court  charges  the  jury  that  any  threats 
made  by  deceased  towards  defendant,  if  such 
threats  are  shown  to  have  been  made  by  deceas- 
ed, whether  recently  made  or  not,  may  be  con- 
sidered by  the  jury,  in  connection  with  nil  the 
other  evidence  in  the  case,  in  determining  wheth- 
er or  not  there  was  real  or  apparent  danger  to 
defendant  at  the  time  he  fired  the  fatal  shot" 

It  wlU  be  seen  that  this  instruction  is  prac- 
tically the  same  as  appellant's  proffered  in- 
struction In  the  case  at  bar.  The  Supreme 
Court  of  that  state  held  that  the  instruction 
had  been  properly  refused,  for  the  reason 
that  it  was  argumentative. 

That  portion  of  the  first  paragraph  of  ap- 
pellant's requested  Instruction  in  respect  to 
the  reputation  of  the  deceased  as  a  violent 
and  dangerous  man  and  the  appellant's  per- 
sonal knowledge  of  this  fact  is  clearly  objec- 
tionabie  on  the  ground  that  it  is  not  within 
the  province  of  the  court  to  select  a  particu- 
lar fact  and  suggest  to  the  Jury  what  effect 
they  may  give  it  The  jury  are  to  consider 
all  the  evidence  and  base  their  verdict  upon 
their  conclusions  from  it  as  a  whole.  Car- 
penter v.  State,  62  Ark.  286,  36  S.  W.  900; 
Gilmore  v.  State,  126  Ala.  20,  28  South.  S95 ; 
Commonwealth  v;  Honrigan,  89  Ky.  808,  12 
S.  W.  550 ;  State  v.  Cantlin,  118  Mo.  100,  23 
S.  W.  1091.  We  will  refrain  from  comment 
■apoD  the  phrase  of  the  first  paragraph  of 
appellant's  refused  Instruction  as  to  the  re- 
lation of  the  deceased  and  the  appellant,  since 
our  attention  has  hot  been  directed  in  the 
brief  to  any  testimony  in  the  transcript  bear- 
ing upon  this  matter.  The  entire  first  para- 
graph of  appellant's  prcqwsed  instruction  is 
subject  to  the  objection  that  it  is  argumen- 
tative, and  Is  an  effort  on  the  part  of  appel- 
lant, by  the  medium  of  an  Instruction,  to  call 
attention  to,  and  to  emphasize,  certain  parts 
of  the  evidence  particularly  favorable  to  him. 

The  second  paragraph  of  appellant's  pro- 
posed Instruction  with  reference  to  the  rel- 
ative size  and  strength  of  the  deceased  and 
the  accused  we  find  is  substantially  what  was 
contained  in  an  instruction  requested  by 
defendant  and  refused  by  the  court  in  the 
case  of  Gordon  v.  State,  140  Ala.  29,  36  South. 
1009.    It  is  as  follows : 

"The  jury  may  consider  the  age  and  size  and 
character  of  the  defendant  and  the  size  and  age 
and  character  of  deceased,  in  connection  with  all 
the  other  evidence  in  this  case,  in  order  to  deter- 
mine whether  the  defendant  was  impressed  with  a 
reasonable  necessity,  either  apparent  or  actual, 
to  shoot" 

In  that  case  the  Supreme  Court  held  on 
appeal  that  the  instruction  was  bad  for  the 
reason  that  it  was  argumentative. 

The  instructions  quoted  from  the  cases  of 
Campbell  v.  State  and  Gordon  v.  State,  su- 
pra, were  both  offered,  as  was  the  one  in  the 
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case  at  bar,  for  the  express  purpose  of  de- 
termining the  state  of  mind  of  ttie  defendant 
wlien  he  committed  the  act  with  which  he 
was  charged,  but  neither  of  them  Is  as  far- 
reaching  in  an  effort  to  emphasize  and  give 
undue  prominence  to  isolated  facts  as  the 
one  we  have  here  under  consideration. 

[2]  Under  the  provisions  of  section  7886, 
Rev.  Codes,  the  court,  In  charging  the  Jury, 
must  state  to  them  all  matters  of  law  neces- 
sary for  their  information,  but  is  not  re- 
quired, and  It  would  be  error,  to  charge  the 
}ury,  either  of  its  own  motion  or  by  giving 
requested  Instructions,  with  respect  to  any 
particular  matters  of  fact  It  is  the  duty  of 
the  court  to  Instruct  the  Jury  upon  the  law 
ut  the  case,  but  it  is  equally  the  duty  of  the 
Jury  to  determine  what  facts  have  been 
proved,  and  of  this  they  are  the  sole  Judges. 

[3]  It  will  be  observed  from  a  reading  of 
the  first  and  second  paragraph  of  appellant's 
requested  Instruction  that  the  attention  of 
the  Jury  is  directed  to  certain  facts  favor- 
able to  appellant  for  the  purpose  of  indicat- 
ing that  he  was  entitled  to  have  these  facts 
more  carefully  scrutinized  and  weighed  than 
other  evidence  adduced  on  the  trial  which 
tended  to  prove  his  guilt  of  the  crime  charged. 
In  short,  the  Jury  are  invited,  in  this  in- 
struction, to  treat  lightly  all  of  the  facts  in 
the  case  except  the  particular  ones  pointed 
out  as  being  more  advantageous  to  appellant 
The  Jury  are  told  to  consider  the  threats 
made  by  the  deceased,  either  express  or  im- 
plied, regarding  the  appellant  They  are  not 
admonished  to  consider  threats  or  conduct 
of  the  appellant  against  the  deceased.  They 
are  advised  to  consider  only  the  reputation 
of  the  deceased  as  a  violent  and  dangerous 
man,  but  not  that  of  the  appellant  By 
adopting  this  method  counsel  for  appellant 
sought  to  have  the  court  argue  to  the  jury, 
through  the  Instruction,  that  from  a  consid- 
eration of  these  particular  facts  to  which 
their  attention  was  then  directed  they  would 
be  warranted  in  reaching  the  conclusion  that 
the  appellant's  mind  was  in  such  a  condition 
of  fear  a?  to  wholly  Justify  him  In  commit- 
ting the  deadly  assault  as  an  act  of  self- 
defense.  While  it  was  proper  for  the  trial 
court  to  permit  evidence  to  be  introduced 
showing  the  relative  size  and  strength  of  the 
deceased  and  appellant  (State  v.  Buster,  28 
Idaho,  — ,  152  Pac.  196),  yet  we  know  of  no 
rule  of '  law  which  Imposes  the  additional 
duty  upon  the  court  of  saying  to  the  Jury, 
for  the  benefit  of  a  defendant,  that,  if  the  de- 
ceased is  a  larger  man  than  the  defendant, 
the  defendant  is,  for  that  reason  alone,  Jus- 
tified in  committing  a  murderous  assault  up- 
on him.  Nor  should  the  size  of  the  deceased 
necessarily  determine  the  question  of  wheth- 
er a  defendant  has  reasonable  grounds  to  ap- 
prehend death  or  great  bodily  harm.  If,  in 
other  words,  it  is  Incumbent  upon  the  trial 
court  to  point  out  and  call  attention  to  cer- 


tain acts  and  conduct  of  the  deceased,  and  to 
comment  upon  the  relative  size  and  strength 
of  the  deceased  and  the  defendant  It  is 
equally  its  duty  to  call  to  the  attention  of  the 
Jury  certain  facts  which  may  be  damaging 
to  the  defendant 

All  of  the  facts  in  this  case  were  before  the 
Jury,  and  it  was  for  them  to  determine  the 
truth,  force,  and  Importance  of  those  facts. 
It  certainly  was  not  the  duty  of  the  court 
to  draw  inferences  from  the  facts  in  proof. 
Neither  was  it  proper  for  it  to  point  out  what 
Inferences  the  jury  might  or  could  draw  from 
them.  The  rule  seems  to  be  that  where  an 
Instruction  is  argumentative,  and  directs  the 
attention  of  the  Jury  especially  to  certain 
portions  of  the  evidence,  and  suggests  to 
them  certain  inferences  of  fact  to  be  drawn 
therefrom,  thvs  singling  out  for  their  con- 
sideration particular  facts  favorable  to  the 
defendant,  and  ignoring,  by  failing  to  par- 
ticularize, other  evidence  having  a  contrary 
tendency,  the  giving  of  such  an  Instruction 
•is  error. 

We  think,  therefore,  that  the  first  two  par- 
agraphs of  appellant's  requested  instruction 
were  properly  refused  by  the  court  as  we 
deem  such  an  instruction  to  be  argumenta- 
tive, giving  undue  prominence  to  certain  por- 
tions of  the  evidence,  and  suggesting  infer- 
ences of  fact  to  be  drawn  therefrom  by  the 
Jury. 

[4, 6]  The  matter  contained  In  the  third 
and  last  paragraph  of  appellant's  requested 
instruction  was  fuUy  covered  in  the  instruc- 
tions given  by  the  trial  court;  and,  as  the  In- 
structions given  wM-e  more  favorable  to  ap- 
pellant than  the  one  asked,  he  cannot  be 
heard  to  complain.  The  Instructions  given 
covering  this  particular  point  read  as  fol- 
lows: 

"If  the  jury  believe  from  the  evidence  that  the 
defendant  H.  C.  Jones,  at  the  time  be  fired  the 
fatal  shot  which  killed  the  deceased  (if  be  did 
fire  the  fatal  shot  and  kill  him),  believed,  and 
had  good  reason  to  believe,  that  his  life  was  in 
imminent  danger,  or  that  he  was  ia  danfrer  of 
receiving  great  bodily  barm  at  the  hands  of 
the  said  Charles  K  Plunkitt,  then  I  instruct 
you  that  the  defendant  was  justified  in  firing 
said  shot,  and  you  should  acquit  him.    •    •    *  " 

"Tou  are  further  instructed  that  before  the 
jurjr  can  convict  the  defendant  they  must  be 
satisfied  to  a  moral  certainty,  not  only  that  the 
proof  is  consistent  with  the  defendant's  guilt, 
but  that  it  ia  wholly  inconsistent  with  every 
other  rational  conclusion,  and,  unless  the  jury 
are  so  convinced  by  the  evidence  of  defendant's 

§uilt  that  they  would  venture  to  act  npon  that 
ecision  in  matters  of  the  highest  concern  and 
importance  to  their  own  interest  then  they  must 
acquit  the  defendant" 

We  are  fully  satisfied  that  the  foregoing 
instructions  given  by  the  court  In  connection 
with  other  instructions  given,  correctly  stat- 
ed the  law  of  self-defense  as  applied  to  the 
facts  in  this  case,  and  that  the  appellant' 
was  in  no  wise  prejudiced  by  the  refusal  of 
the  court  to  give  the  instruction  he  requested. 

[6]  The  second  assignment  of  error  is  based 
on  the  action  of  the  trial  court  In  refusing. 
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on  motion  for  a  new  trial  being  made  by. 
appeUant,  to  strike  from  tbe  record  the  affi- 
davits of  tlie  ten  jurors  of  tbe  panel  before 
-which  the  defendant  was  tried,  for  the  rea- 
son that  the  same  were  sworn  to  before  the 
prosecuting  attorney,  deputy  clerk  of  the  dis- 
trict court,  and  chairman  of  the  board  of 
county  commissioners — officers  of  Benewah 
county.  It  is  contended  by  counsel  for  ap- 
pellant that  the  affidaTlts  were  null  and  void 
and  should  not  have  been  considered  by  the 
trial  court  In  resisting  their  motion  for  a 
new  trial.  The  question,  therefore,  arises 
whether  the  county  officers  taking  these 
oaths  are  authorized  so  to  do,  and,  if  so, 
can  such  affidavits  be  used  before  the  trial 
court  as  counter  affidavits  in  opposition  to  a 
motion  for  a  new  trial  ? 

Section  6055,  Rev.  Codes,  provides: 
"An   affidavit  to   be   used   before  any  court, 
judge  or  officer  of  this  state,  may  be  taken  be- 
fore any  judge  or  clerk  of  any  court,  or  any  jus- 
tice of  the  peace,  or  notary  public  in  this  state." 

Section  1983,  Rev.  Codes,  provides: 
"Every  county  officer  and  every  justice  of  the 
peace  may  administer  and  certify  oaths." 

It  is  insisted  by  counsel  for  appellant  that 
section  6065  is  a  limitation  on  section  1983, 
and  that  no  affidavit  can  be  used  before  any 
court,  judge,  or  officer  of  this  state,  unless 
it  be  taken  by  the  officer  designated  in  the 
former  section.  These  two  sections  of  our 
statutes  have  never  been  construed  by  this 
court,  as  the  question  is  now  before  us  for 
tbe  first  time,  but  we  find  that  they  were 
taken  from  tbe  California  Codes,  and  both 
have  received  a  construction  by  the  Supreme 
Court  of  that  state. 

In  tbe  case  of  Halle  v.  Smith,  128  CaL  415, 
60  Pac.  1032,  it  was  insisted  that  section  4118 
of  tbe  Political  Code  of  California  (which 
corresponds  with  section  1983,  Rev.  Codes), 
gave  authority  to  officers  therein  enumerated 
to  administer  and  certify  oaths  only  In  pro- 
ceedings peculiar  to  their  own  department  or 
office.    Tbe  court  said: 

"'While  it  is  not  improbable  that  this  is  what 
the  framers  of  the  Code  meant,  still  there  is  no 
Buch  restriction  in  the  language  used,  and  there 
is  no  such  room  given  for  the  play  of  construc- 
tion as  would  warrant  this  court  in  overturn- 
ing tbe  judgment  by  taking  that  view.  Neither 
do  we  uiink  that  section  2012  of  tbe  Code  of 
Civil  Procedure  [which  corresponds  with  section 
6055,  Rev.  Codes]  excludes  all  officers  except 
those  therein  mentioned  from  taking  affidavits 
to  be  used  before  a  court.  •  •  •  It  is  not 
confined  to  affidavits  to  be  used  before  a  court 
or  judge,  but  includes  affidnvits  to  be  used  be- 
fore any  other  'officer  of  this  state' ;  and  we 
think  that  this  section  and  all  other  sections  of 
the  same  Code  on  the  subject  •  •  ♦  are  all 
cumulative,  and  that,  where  a  general  author- 
ity is  given  an  officer  to  'administer  and  certify 
oaths,'  that  authority  cannot  be  limited  by  ju- 
dicial construction  to  particular  kinds  of  oaths." 

[SI  Section  1983,  Rev.  Codes,  provides  In 
express  terms  that  every  county  officer  and 
every  justice  of  the  peace  may  administer 
and  certify  oaths.  An  "oath"  being  a  solemn 
appeal  to  tbe  Supreme  Being  in  attestation 
of  tbe  tmtb  of  some  statement,  and  an  out- 


ward pledge  that  one's  testimony  Is  given 
under  an  immediate  sense  of  responsibility 
to  God,  it  would  seem  that  one  taken  .before 
any  officer  authorized  under  the  law  to  ad- 
minister it  would  have  the  same  force  and 
effect  as  If  taken  before  an  officer  particu- 
larly designated.  It  Is  the  taking  of  the  oath 
before  a  properly  constituted  Official  that 
should  entitle  It  to  weight  and  consideration 
for  any  purpose,  rather  than  Its  administra- 
tion by  a  particularly  designated  officer. 

From  the  record  in  this  case  It  appears 
that  the  ten  affidavits  of  the  jurors  objected 
to  by  counsel  for  appellant  were  submitted 
by  the  state  in  opiK>sitlon  to  the  affidavits  of 
McGillrray,  KUxmann,  Thompson,  and  Bow- 
ers, who  made  affidavits  to  tbe  effect — and 
all  of  their  affidavits  are  in  tbe  same  lan- 
guage— that  when  the  jurors  who  tried  the 
case  of  the  state  against  the  appellant  went 
upon  tbe  street  of  St.  Maries,  where  tbe 
cause  was  tried,  in  company  with  two  ball- 
itls,  that  one  of  the  jurors,  whose  name  to 
the  affiant  was  unknown,  separated  hlmseHf 
from  the  other  jurors,  and  left  the  presence 
of  the  bailiffs,  and  engaged  In  a  conversation 
in  a  low  voice  with  a  man  who  was  walking 
upon  the  streets  In  said  dty,  whose  name  was 
also  to  affiant  unknown,  that  this  conversa- 
tion continued  in  said  manner  for  several 
minutes,  and  that  affiant  saw  one  of  said 
jurors,  whose  name  to  affiant  was  unknown, 
leave  the  bailiffs  and  the  other  jurors  and 
enter  a  retail  storehouse  in  said  town,  and 
BO  absented  himself  from  the  remaining  ju- 
rors and  bailiffs  for  a  period  of  from  three 
to  five  minutes. 

Tbe  counter  affidavits  made  on  behalf  of 
the  state  by  tbe  ten  jurors  whose  oaths  were 
administered  and  certified  by  county  officers 
in  the  manner  above  stated  were  all  directly 
contradictory  to  those  made  by  the  four  above 
named  persons  for  the  appellant,  and  were  to 
the  effect  that  during  the  entire  trial  of  said 
cause  the  jury  was  kept  together  and  was 
in  tbe  custody  of  two  bailiffs ;  that  they  nev- ' 
er  separated,  and  none  of  the  members  of 
the  jury  were  ever  separated  to  such  an  ex- 
tent that  the  rest  of  the  jurors  and  the  bail- 
iffs could  not  see  and  hear  what  was  tran- 
spiring. Each  of  the  ten  jurors  state  positive- 
ly In  tbeir  affidavits,  which  are  objected  to 
by  appeUant,  that  they  did  not  talk  with  any 
one  other  than  among  themselves,  and  then 
not  about  tbe  case  until  it  was  finally  sub- 
mitted, and  that  there  was  no  separation  of 
any  one  of  their  number  from  the  jury  or 
the  bailiffs  at  any  time  during  tbe  entire 
trial  of  the  cause. 

In  addition  to  the  affidavits  of  these  ten 
jurors,  we  have  the  affidavits  of  the  two  ad- 
ditional jurors  taken  before  the  clerk  of  the 
district  court  of  Benewah  county  to  the  same 
effect,  and  also  tbe  affidavits  of  the  bailiffs 
appointed  by  tbe  court,  who  had  charge  of 
the  jury,  to  tbe  effect  that  during  the  entire 
trial  of  this  cause  tbe  Jury  were  kept  togeth- 
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«r  and  never  allowed  to  separate,  and  that 
afiBants  could  see  and  hear  what  transpired 
at  all  times ;  that  during  the  entire  trial  none 
of  the  jurors  conversed  with  any  one  who 
was  not  a  member  of  the  jury.  We  think 
that  these  affidavits,  Independent  of  the  ten 
affidavits  against  which  the  objection  that 
they  were  not  sworn  to  before  the  proper  of- 
ficer is  urged  would  be  sufficient  to  overcome 
the  affidavits  made  by  McGiUvray,  Ellxmann, 
Thompson,  and  Bowers.  Upon  an  examina- 
tion of  the  affidavits  of  these  last-named  per- 
sons, it  will  be  observed  that  they  say  they 
did  not  know  the  juror  who,  they  state,  talk- 
ed with  some  person  other  than  a  juror,  or 
the  person  with  whom  such  conversation  was 
had,  or  the  business  house  which  the  juror 
Is  alleged  to  have  visited.  From  these  affi- 
davits it  could  be  fairly  assumed  either  that 
the  affidavits  were  intended  to  be  so  worded 
that  a  prosecution  for  perjury  could  not  be 
based  thereon,  or,  viewing  the  affidavits  in  a 
more  favorable  light,  it  seems  to  have  been 
a  case  of  mistaken  identity  which  was  made 
80  apparent  to  the  trial  court  that  in  passing 
upon  them  It  considered  they  were  entitled  to 
no  weight  in  support  of  appellant's  motion 
for  a  new  trial.  It  may  also  have  appeared- 
strange  to  the  trial  court,  in  view  of  the  ac- 
tivity displayed  at  the  trial  In  appellant's 
behalf  by  one  of  the  affiants  who  was  a  de- 
tective, that  he  should  be  wholly  ignorant  of 
the  name  of  the  juror  or  the  name  of  the 
person  with  whom  that  juror  is  supposed  to 
have  had  a  conversation,  or  the  business 
bouse  in  the  village  of  St.  Maries  in  which 
one  of  the  jurors  Is  alleged  to  have  entered, 
or  of  any  other  material  fact  that  was  pos- 
sible of  being  directly  contradicted  by  the 
I>erson  or  persons  charged  with  the  violation 
of  the  statutes  and  the  positive  instructions 
of  the  court. 

[7]  This  court  has  the  same  power  to  pass 
upon  affidavits  furnished  on  motion  for  new 
.  trials  and  In  opposition  thereto  as  has  the 
trial  court,  and,  having  examined  all  of  the' 
affidavits  submitted  for  and  against  the  mo- 
tion, we  find  there  Is  a  direct  conflict  as  to 
the  facts  alleged  in  the  affidavits  made  on 
behalf  of  appellant  and  those  made  on  behalf 
of  the  state.  That  being  true,  where  the  mis- 
conduct of  the  jury  is  involved,  the  ruling  of 
the  trial  court  will  not  be  disturbed.  People 
v.  Biles,  2  Idaho  (Hash.)  114,  6  Pac.  120. 

In  our  opinion,  the  learned  trial  court  did 
not  err  in  refusing  to  give  the  instruction 
asked  by  appellant,  or  in  refusing  to  strike 
the  affidavits  from  the  files,  or  in  its  ruling 
in  denying  appellant's  motion  for  a  new  trial. 

To  our  minds  It  is  very  evident  that  no  in- 
justice has  been  done  the  appellant  in  this 
case,  and  that  the  sentence  and  judgment  of 
the  trial  court  was  properly  entered,  and  the 
Judgment  is  hereby  affirmed. 

SULIilVAN,  a  J.,  and  MORGAN,  J.,  con- 
cur. 


(21  N.  M.  2K) 
In  re  DEXTEIM3REENPIELD  DRAINAGB 
DIST.    (No.  1782.) 

(Supreme  Court  of  New  Mexico.    Dec.  31, 1915.) 

(Syllabut  hy  the  Court.) 

1.  Statutes  iS=9l23  —  Title  and  Subjbct- 
Matteb— Drainage  Act. 

Section  82,  c.  84,  Laws  1912  (section  195a 
Code  1915),  construed,  and  limited,  in  its  appli- 
cation to  such  persons  as  have  been  assessed  for 
the  cost  of  construction  of  works  of  a  drainage 
district,  and,  as  so  construed,  held  not  to  be  nn- 
conatitutional  as  violative  of  section  16  of  article 
4  of  the  Constitution,  which  prohibits  tiie  Leg- 
islature from  embradug  more  than  one  subject 
in  a  bill. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent.  Dig.  §S  176-183;  Dec.  Dig.  «S=>123.] 

2.  Constittjtionai,  Law  «=»61,  67,  74  — 
Drains  €=32— Dbainaob  Distbicts— CoNsn- 
tdtionalitt  op  STATont— "Power  of  Taxa- 
tion." 

Chapter  84,  Laws  1912  (sections  1877-1958. 
Code  1916),  which  provides  for  the  organization 
of  drainage  districts  through  the  courts,  held  not 
to  be  unconstitutional  as  violative  of  section 
1  of  article  3  of  the  Constitution,  which  pro- 
vides that  no  officer  charged  with  the  exercise 
of  powers  properly  belonging  to  one  of  the  three 
departments  of  the  state  government  shall  exer- 
cise any  of  the  powers  properly  belonging  to 
either  of  the  other  departments,  except  as  other- 
wise in  the  Constitution  provided  or  permitted, 
the  duties  imposed  by  the  act  being  held  to  be 
judicial  in  character,  and  not  legislative  or  exec- 
utive ;  nor  unconstitutional  as  violative  of  sec- 
tion 5  of  article  6  of  the  Constitution,  which  pro- 
vides for  the  nomination,  and  b^  and  with  the 
consent  of  the  Senate,  the  appointment  by  the 
Governor  of  all  officers  whoso  appointment  or 
election  is  not  otherwise  provided  for,  the  com- 
missioners of  drainage  districts  being  held  not 
to  be  of  the  class  nmtemplated  by  the  section; 
nor  unconstitutional  as  conferring  upon  the 
courts  the  powers  of  taxation,  the  daty  and  pow- 
er of  approving;  and  confirming  assessments  for 
benefits  in  drainage  districts  being  held  not  to 
be  the  power  of  taxation. 

[Ed.  Note. — For  other  cases,  see  Constitodonal 
Law,  Cent.  Dig.  »  103-107,  123.  124;  Dec  Dig. 
<e=»61,  67,  74;  Drains,  Cent.  Dig.  {  17;  Dec 
Dig.  <S=>2. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Scries,  Taxation.] 

3.  Drains  $=»2  —  Drainaob  Districts  —  Or- 
ganization —  "Corporation"  —  "Pdblic 
(Corporation." 

Said  chapter  held  not  to  be  violative  of  sec- 
tion 6  of  article  11  of  the  Cionstitution,  which 
provides  that  all  domestic  corporations  shall  be 
organized  by  and  through  the  State  Orporation 
Commission ;  drainage  districts  being  held  to  be 
public  corporations,  and  of  a  class  not  compre- 
hended by  the  section  of  the  Constitution. 

[Ed.  Note. — For  other  cases,  see  Drains,  Cent. 
Dig.  i  17 ;   Dec.  Dig.  <&=»2. 

For  other  definitions,  see  Words  and  Phrases. 
First  and  Second  Series,  (Corporation;  Public 
Corporation.] 

4.  Eminent  Douain  e=>2  —  Drainaok  Dis- 
tricts —  Taking  Pbopertt  WirHotn  Coh- 
pensation. 

Said  chapter  held  not  to  be  violative  of  sec- 
tion 20  of  article  2  of  the  Constitution,  whidi 
prohibits  the  taking  of  private  property  for  a 
public  use  without  just  compensation. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent.  Dig.  §{  8-12 ;  Dec  Dig.  «b»2.] 


4=3For  other  cases  see  same  topic  and  KEY-NUMBER  In  all  Key -Numbered  Dlgeati  and  ladezw 
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B.  Drains  ®=»36— Dbainage  Distbictb— Peti- 
tion FOB  Organization. 

Section  35  of  chapter  84,  Laws  1012  (Ckxle 
1915,  i  1911),  held  to  give  the  right  of  appeal  to 
this  court  from  the  findings  of  the  district  court 
in  regard  to  the  required  signatures  of  the  peti- 
tion for  the  organization  of  a  drainage  district 
within  30  days  after  the  same  are  filed  and,  con- 
sequently, to  cut  oft  the  right  thereafter  to  ques- 
tion such  findings;  such  findings  being  findings 
of  fact  upon  which  the  court  assumes  to  act. 

I  Ed.  Note. — For- other  cases,  see  Drains,  Cent. 
Dig.  i§  44^50;   Dec.  Dig.  <8=>36.] 

6.  Appeal  and  Ebrob  i&=>169— Presentation 

Beix)w— Necessity. 

A  question  not  presented  to  the  trial  coart 
will  not  be  considered  here. 

[Ed.  Not&— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  }$  1018-1034 ;  Dec.  Dig.  «=» 
169.] 

Appeal  from  District  Court,  Chaves  Coun- 
ty;   McClure,  Judge. 

Jaoquez  Mlcbelet  filed  a  remonstrance  to 
tbe  report  of  the  commissioners  of  the 
Dexter-Greenfleld  Drainage  District  for  as- 
sesamenta  The  remonstrance  was  overrul- 
ed, and  he  api)eal8.     Affirmed. 

Dye  &  Mathews,  of  Roawell,  for  appellant 
Keld  &  Hervey  and  George  S.  Downer, 
both  of  Roswell,  for  appellee. 

PARKER,  J.  This  is  an  appeal  from  an 
order  of  the  district  court  of  the  Fifth  Ju- 
dicial district  within  and  for  the  county  of 
Chares,  overruling  the  remonstrance  of  the 
appellant,  Jacquez  Mlchelet,  to  the  report 
of  the  commissioners  of  the  Dexter-Green- 
fleld  drainage  district  upon  assessments  for 
benefits,  damages,  and  costs  of  construction 
in  said  district  theretofore  filed  in  said 
court 

There  are  five  assignments  of  error,  all 
of  which  seem  to  be  relied  on  by  the  appel- 
lant attacking  the  constitutionality  of  what 
is  known  as  the  drainage  law  of  New  Mex- 
ico, being  chapter  84  of  the  Laws  of  the 
liCglsIative  Assembly,  approved  June  14, 
1912,  set  forth  In  Code  1915  as  sections 
1877  to  1938,  inclusive,  and  also  the  refusal 
of  the  court  to  allow  the  appellant  to  sub- 
mit evidence  tending  to  prove  that  the  orig- 
inal and  amended  petltloDs  filed  in  said 
court,  initiating  the  proceeding  for  the  es- 
tablishment of  this  drainage  district,  were 
not  signed  by  a  majority  of  the  adult  own- 
ers of  lands  within  the  proposed  district, 
not  by  adult  owners  representing  one-third 
in  area  of  the  lands  situated  therein.  We 
wiU  consider  these  assignments  of  error  in 
the  order  in  which  they  appear  In  the  as- 
signments of  error  on  file  in  this  cause. 

[1]  1.  It  Is  Insisted  that  the  drainage  act 
is  unconstitutional  and  void,  in  that  it  con- 
travenes section  10  of  article  4  of  the  Con- 
stitution by  embracing  within  itself  two 
separate  and  distinct  subjects.  This  sec- 
tion provides  that  the  subject  of  every  bill 
shall  be  cleariy  expressed  in  Its  title,  and 
no  bill   embracing  more  than  one   subject 


shall  be  passed,  except  general  appropria- 
tion bills,  and  for  the  codification  and  re- 
vision of  the  laws.  This  assignment  of  er- 
ror proceeds  upon  the  theory  that  section 
82,  providing  that  any  persons,  firm,  corpo- 
ration, or  association  may  exercise  the  right 
of  eminent  domain,  and  can  take  and  ac- 
quire land  and  right  of  way  for  tbe  con- 
struction, operation,  and  maintenance  of  a 
drainage  ditch  in  the  manner  provided  by 
law  for  the  condemnation  and  taking  of 
property  in  the  state  of  New  Mexico  for 
railroad,  telegraph,  and  other  public  pur- 
poses, is  a  separate  and  distinct  subject 
from  the  remainder  of  the  act,  to  wit,  the 
organization  and  operation  of  drainage  dis- 
tricts, and  conferring  additional  powers  on 
certain  ofilcers,  and  providing  for  the  issu- 
ing of  bonds,  and  levying  assessments  on 
lands  benefited,  eta,  as  set  forth  in  the  title 
of  the  drainage  act  It  Is  argued  by  the  ap- 
pellant that  this  section  Is  an  unrestricted 
grant  of  the  right  of  eminent  domain,  with- 
out regard  to  its  connection  with  any  drain- 
age district  as  provided  for  In  the  preced- 
ing sections  of  the  act,  and  that  it  may  be 
extended  to  cases  not  only  for  private 
drains,  but  to  drains  for  other  than  agri- 
cultural purposes,  as  restricted  by  the  gen- 
eral provisions  of  tbe  drainage  act  We  do 
not  deem  it  necessary  to  discuss  one  of  the 
answers  which  the  appellee  makes  to  this 
proposition,  to  wit,  that,  although  an  act 
may  include  two  distinct  subjects,  tbe  whole 
act  shall  not  be  declared  void  if  it  Is  pos- 
sible from  an  Inspection  of  the  act  itself  to 
determine  which  part  of  the  act  is  void, 
and  which  Is  valid,  because  In  our  opinion 
section  82,  when  construed  in  the  light  of 
the  remaining  provisions  of  tbe  act,  does 
not  embrace  a  different  or  distinct  subject 
from  such  provisions.  If  this  were  a  pro- 
ceeding to  review  a  Judgment  granting  the 
right  of  condemnation  to  a  private  drain, 
or  to  a  drain  for  other  than  agricultural 
purposes,  there  might  be  some  force  to  the 
appellant's  contention;  but  our  opinion  is 
that  this  section,  in  view  of  section  79  of 
tbe  drainage  act,  which  contains  a  direct 
reference  to  section  82,  was  Intended  by  the 
Legislature  to  confer  this  power,  not  upon 
private  drainage  systems  or  for  purposes 
other  than  agriculture,  but  upon  the  in- 
dividual owners  of  lands  embraced  within 
a  drainage  district,  as  provided  for  in  the 
drainage  act.  Section  79  of  the  drainage 
law  provides.  In  substance,  that  the  owner 
of  any  laud  that  has  been  assessed  for  drain- 
age, as  provided  in  tbe  drainage  act,  shall 
have  a  right  to  use  the  drain  as  an  outlet 
for  lateral  drains,  and  that  if  his  land  is 
separated  from  such  drain  by  the  land  of 
others,  and  he  Is  unable  to  agree  upon  the 
terms  upon  which  he  may  construct  his  later- 
al across  such  land,  he  may  acquire  a  right 
of  way  by  condemnation  as  provided  by  sec- 
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tlon  82.  When  the  act  is  so  construed,  it 
constitutes  an  Important  and  vital  part  of 
the.  general  plan  of  drainage,  as  outlined  by 
the  Legislature,  and  does  not  constitute  a 
separate  and  distinct  subject.  We  under- 
stand the  rule  to  be  that,  in  cases  of  this 
kind,  that  construction  will  be  adopted  which 
■would  sustain  the  constitutionality  of  the 
law,  and  confine  the  operations  of  the  ob- 
i.ectionable  section  to  the  general  scope  of  the 
act.  Lewis'  Sutherland  on  Stat  Cons.  rol.  1 
(New  Ed.)  I  298;  Northup  v.  Hoyt,  31  Or. 
524,  49  Paa  754;  Dulce  r.  O'Bryan,  100  Ky. 
710,  39  S.  W.  444,  824. 

[2]  2.  The  appellant's  principal  contention 
is  based  upon  his  second  assignment  of  error, 
which  is  that  the  drainage  law  contravenes 
section  1  of  article  3  of  the  state  Constitu- 
tion, by  charging  the  district  courts  and  the 
Judges  thereof  with  the  exercise  of  powers 
properly  belonging  to  the  legislative  and  exec- 
utive departments  of  the  state  government. 

This  section  is  the  usual  constitutional  pro- 
vision that  no  person,  or  collection  of  persons, 
charged  with  the  exercise  of  powers  properly 
belonging  to  one  of  the  three  departments  of 
government,  shall  exercise  any  power  prop- 
erly belonging  to  either  of  the  others,  except 
as  otherwise  expressly  directed  in  the  Con- 
stitution. 

The  argument  of  appellant  is  that  this 
law  requires  the  district  court  to  organize 
drainage  districts,  to  appoint  commissioners 
and  remove  them,  and  appoint  their  succes- 
sors, fix  their  compensation,  and  make  and 
confirm  assessments  against  lands  Included 
in  the  drainage  districts,  which  the  appellant 
contends  are  executive  or  ministerial  duties. 
The  principal  case  cited  by  appellant  is  Ty- 
son V.  Washington  Co.,  78  Neb.  211, 110  N,  W. 
634, 12  L.  R.  A.  (N.  S.)  350,  wherein  the  court 
denied  the  power  of  the  Legislature  to  pro- 
vide a  right  of  appeal  from  the  action  of  the 
board  of  county  commissioners  in  establishing 
a  drainage  district,  npon  the  ground  that 
the  same  was  not  conducive  to  the  general 
convenience  and  public  welfare.  A  reference 
to  this  case  will  reveal  the  fact  that  the  drain- 
age act  referred  to  was  an  act  in  which  a 
Legislature  had  committed  the  general  proce- 
dure of  organizing  a  drainage  district  to  the 
board  of  county  commissioners,  and  the  court 
held  that,  inasmuch  as  the  Legislature  had 
seen  fit  to  confer  this  power  upon  the  board 
of  oonuty  commissioners,  it  became  a  min- 
isterial duty  and  not  a  judicial  one,  and  the 
right  of  appeal,  standing  separate  and  alone 
in  such  legislation,  would  be  contrary  to  the 
constitutional  provision  which  was  in  sub- 
stance the  same  as  our  own.  Our  opinion  is, 
however,  that  this  was  a  different  situation 
from  that  presented  to  the  court  in  the  case 
at  bar.  The  drainage  law  of  New  Mexico 
provides  for  a  judicial  proceeding  from  start 
to  finish.  It  provides  generally  for  filing  in 
the  district  court  a  petition,  and  sets  forth 
what  the  petition  shall  contain,  the  requisite 
cumber  of  signers^  and  the  number  of  acres 


which  must  be  represented.  It  provides  for 
a  judicial  hearing  after  due  and  proper  no- 
tice, upon  the  question  of  the  sufficiency  ot 
the  petition,  the  constitutionality  of  the  law, 
and  the  jurisdiction  of  the  court,  and  if  tbe 
petition  is  found  sufficient  the  court  appoints 
three  commissioners  to  make  a  preliminary 
investigation  and  report,  and  npon  this  re- 
port the  court  declares  the  district  establish- 
ed, and  orders  tbe  commissionets  to  cause 
a  survey  to  be  made  to  establish  assessments 
to  meet  the  cost  of  construction  and  make  a 
report  thereon,  and  upon  tbe  filing  of  tills 
report,  and  the  giving  of  notice  as  provided 
by  the  statute,  the  court  considers  the  report 
of  tbe  commissioners  as  provided  by  the  act, 
and  particularly  tbe  question  as  to  whether 
the  benefits  exceed  the  cost,  and,  after  dis- 
posing of  any  remonstrances  that  may  be  fil* 
ed,  makes  its  order  In  the  form  of  an  ordi- 
nary  decree,  confirming  or  rejecting  the  re- 
port 

Tbe  statute  under  consideration  is  almost  a 
direct  copy  of  the  Wisconsin  drainage  law, 
and  the  Supreme  Court  of  that  state,  in  the 
case  of  Stone  v.  Little  Tellow  Drainage  Dis- 
trict, 118  Wis.  388,  95  N.  W.  405,  after  giv- 
ing a  general  summary  of  the  act  as  above 
mentioned,  held: 

"That  such  order  or  decree  is  the  culmination 
of  an  entirely  judicial  proceeding  we  cannot 
doubt,  nor  that,  as  a  corollary  thereof,  it  may  be 
enforced  by  tbe  court  rendering  it  by  any  or  all 
of  those  processes  inherent  in  courts  of  justice. 
The  view  that  this  proceeding  is  a  judicial  one 
has  tbe  support  of  intimationa  at  least  from 
this  court  and  from  the  courts  of  Illinois, 
whence  in  very  large  measure,  tbe  statutes  were 
adopted." 

The  distinction  between  the  case  at  bar 
and  the  case  of  T^son  v.  Washington  County, 
as  above  set  forth,  is  further  shown  by  a 
later  decision  of  the  Supreme  Court  of  Ke< 
braska.  In  which  the  court  considered  tbe 
constitutionality  of  the  later  drainage  law 
(Laws  1905,  c.  161 ;  Rev.  Stat.  Neb.  1913,  { 
1797  et  seq.),  providing  for  tbe  organization 
of  drainage  districts  through  the  courts,  and 
held  that  the  law  was  not  in  contravention  oC 
the  Constitution  of  that  state  in  attempting  to 
confer  upon  the  district  courts  powers  and 
duties  not  judicial  in  their  character.  Bams 
et  al.  V.  Minor  et  al.,  80  Neb.  189,  114  N. 
W.  146.  The  court  distinguished  the  latter 
case  from  the  case  of  Tyson  v.  Waslitngtoa 
County,  by  stating  that  the  act  under  con- 
sideration in  the  last-mentioned  case  had 
committed  the  matter  of  tbe  organization  of 
drainage  districts  to  the  board  of  county 
commissioners,  stating: 

"The  cose  at  bar,  however,  presents  such  facta 
and  conditions  relating  to  tbe  sufficiency  of  the 
procedure,  and  the  character  and  quantity  of  the 
lauds  sought  to  be  affected  thereby,  as  may,  and 
is  likely  to,  be  drawn  in  question  and  give  rise 
to  a  judicial  inquiry  as  to  their  existence.  So  it 
wag  enacted  that  such  inquiry  shall  be  had  as  a 
preliminary  step  to  the  organization  of  the  cor- 
poration and  tbe  existence  of  its  corporate  pow- 
ers. 

"Manifestly,  as  it  seems  to  us,  the  court  in 
such  a  proceeding  is  called  upon  to  exert  no  other 
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than  Its  ordinary  Jodidal  functions.  The  statute 
prescribes  that,  if  certain  steps  have  t>een  taken 
and  certain  tacts  »ist,  a  governmental  corpora- 
tion shall  be  deemed  to  have  been  created,  not 
otherwise,  and  the  court  by  the  exercise  of  its 
asual  powers  and  by  the  observance  of  Jndicial 
methods  ascertains  and  determines  that  sndi 
steps  have  or  have  not  been  taken,  or  that  such 
facts  do  or  do  not  exist,  and  from  these  premises 
draws  an  inference  or  reaches  a  conclusion  which 
it  pronounces  in  a  form  of  a  judicial  order  or 
judgment  in  like  manner  and  in  like  effect  as  in 
ordinary  eases." 

The  appellant  makes  the  point  that  under 
the  drainage  law  these  districts  are  corpora- 
tions, and  the  act  provides,  therefore,  for 
the  organization  of  corporations  by  an  order 
of  the  district  court,  and  that,  whether  sudi 
corporations  are  municipal  or  private  corpo- 
rations, the  Legislature  is  without  authority 
to  confer  upon  the  courts  the  power  to  or- 
ganize corporations.  We  do  not  think  there 
Is  any  merit  in  this  contention.  The  court 
does  not  organize  the  corporation,  as  stated 
In  the  cases  of  Bams  v.  Minor  and  Stone  t. 
Uttle  Yellow  Drainage  District,  supra.  The 
XiCglslature  provides  for  the  organization 
thereof  and  defines  the  procedure  therefor. 
The  court  makes  a  Judicial  determination  as 
to  whether  the  requirements  of  the  statute 
have  been  complied  with,  and  applies  the 
law  thereto  as  required  by  the  statute.  Blse- 
nlus  T.  City  of  Randolph,  82  Neb.  620,  118  N. 
W.  127:  Wlckham  v.  City  of  Alexandria,  23 
S.  D.  666,  122  N.  W.  697;  Town  of  Edge- 
water  v.  Liebhardt,  32  Colo.  307,  76  Pac.  366 ; 
Young  V.  Salt  Lake  City,  24  Utah,  321,  67 
Pac.  1066 ;  City  of  Wlnfield  v.  Lynn,  67  Pac. 
640 ;  t  Eskridge  y.  City  of  Elmporia,  63  Kan. 
868,  65  Pac.  6»4. 

It  Is  further  contended  that  this  act  con- 
fers upon  the  district  courts  duties  and  pow- 
ers not  Judicial,  in  that  they  are  required,  to 
appoint  the  drainage  commissioners  and  fix 
their  compensation,  and  that  these  commis- 
sioners are,  and  are  expressly  declared  by 
the  act  to  be,  public  officers.  Our  Constitu- 
tion (article  6,  f  6)  provides  that  the  Gov- 
ernor shall  nominate,  and  by  and  with  the 
consent  of  the  Senate  appoint,  all  officers 
whose  appointment  or  election  Is  not  other- 
wise provided  for.  It  is  a  serious  question 
whether  or  not  the  power  to  appoint  to 
office  or  to  fill  vacancies  is  inherently  an  ex- 
ecutive functl<Hi,  and  belongs  exclusively  to 
that  department  of  the  government;  but  we 
do  not  find'  it  necessary  here  to  determine 
that  question.  Our  opinion  is  that,  having 
determined  that  this  act  provides  for  the 
organization  of  drainage  districts  as  a  ju- 
dicial proceeding  entirely,  the  power  to  ap- 
point commissioners  is  Just  as  much  an  in- 
cident to  the  exercise  of  the.  court's  jurisdic- 
tion In  the  entire  proceeding,  as  would  be 
the  appointment  of  a  receiver  to  take  charge 
of  property  involved  In  litigation.    A  oon- 
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stitutlonal  provision  similar  to  the  one  above 
mentioned  was  held  In  People  v.  Morgan,  90 
IlL  668,  involving  the  appointment  of  a  park 
commissioner,  to  confer  upon  the  Governor 
the  appointment  of  all  officers  whose  ap- 
pointment bad  not  been  provided  for  in  the 
Constitution,  or  by  the  rightful  exercise  of 
legislative  power,  and  not  to  confer  upon 
the  Governor  In  all  cases  the  exclusive  power 
to  appoint  to  office. 

A  great  many  cases  are  dted  and  relied 
upon  by  the  appellant,'  which  deny  the  power 
of  the  court  to  appoint  to  office;  but,  with- 
out considering  the  question  as  to  whether 
these  cases  constitute  the  weight  of  author- 
ity upon  the  inherent  right  and  exclusive 
power  of  the  executive  to  appoint  to  office, 
the  cases  do  not  touch  the  question  now  un- 
der consideration.  They  are  cases  involving 
the  appointment  of  a  8ui)ervisory  committee 
fbr  a  county  Jail,  a  board  of  administration 
for  a  municipal  hospital,  park  commissioners, 
excise  oommissloners,  waterworks  trustees, 
custodian  of  the  court  grounds,  and  exi>ert 
witnesses.  This  class  of  cases  Is  clearly  dis- 
tinguishable from  the  case  at  bar,  and  from 
a  great  many  cases  sustaining  the  right  and 
power  of  the  court  to  api>olnt  to  office  if  tlie 
matter  is  incidental  to  the  exercise  of  ju- 
dicial power.  Undoubtedly  In  the  case  at 
bar  the  appointment  of  drainage  commis- 
sioners, and  the  fixing  of  their  compensation, 
and  the  filling  of  vacancies.  Is  incidental  and 
absolutely  necessary  to  the  exercise  of  the 
general  powers  conferred  upon  the  conrt  to 
organize  and  establish  these  drainage  dis- 
tricts. 

The  Supreme  Conrt  of  Wisconsin  has  also 
considered  the  question  of  the  power  of  the 
courts  to  appoint  to  office,  in  the  case  of 
In  re  Appointment  of  Bevlsor,  141  Wis.  592, 
124  N.  W.  670.  In  this  case,  referring  to 
the  organization  of  drainage  districts,  the 
Supreme  Conrt  said: 

"The  various  laws,  •  •  •  authorizing  dp- 
cult  courts  and  judges  to  organize  drainage  dis- 
tricts on  petition  and  appoint  drainage  commis- 
sioners to  carry  out  extensive  systems  of  drain- 
age of  swamp  lands  by  levying  special  assess- 
ments, have  been  sustained  by  this  court  against 
vigorous  and  able  attacks,  although  the  exact 
point  now  under  consideration  seems  not  to  have 
been  discussed.  •  •  •  The  general  law,  how- 
ever, authorizing  the  formation  of  such  districts, 
and  the  appointment  of  commissioners  in  the 
same  way  •  •  •  vras  vigorously  attacked 
in  the  case  of  Stone  v.  Drainage  District,  118 
Wis.  388  [95  N.  W.  405],  as  not  a  judicial  pro- 
ceeding, and  after  full  argument  the  validity  of  ' 
the  statute  was  sustained.  Under  this  general 
law  it  is  to  be  noted  that  the  drainage  commis- 
sioners appointed  by  the  court  or  judge  are  re- 
quired to  take  the  constitutional  oatb  of  office 
and  give  a  bond,  and  that  they  have  a  definite 
term  which  is  called  their  term  of  office.  •  *  • 
In  view  of  these  decisions,  it  must  be  conceded, 
I  think,  in  considering  what  duties  may  properly 
be  delegated  to  courts,  that  this  court  has  al- 
ready taken  a  view  which  would  seem  to  entire- 
ly justify  the  conclusion,  without  further  ex- 
amination, that  the  power  to  appoint  a  revisor 
and  his  assistants  is  one  which  may  properly  bs 
conferred  on  the  jadidary." 
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It  u  also  oonteaded  that  this  act  is  ob- 
noxious to  the  Constltntioa  in  the  iwrticu- 
lars  above  mentioned,  -  because  it  imposes 
upon  the  district  courts  the  duty  of  approv- 
ing and  confirming  assessments  to  be  made 
upon  the  lands  reported  to  be  benefited  by 
the  work  to  be  done  In  the  drainage  district 
Appellant  argues  that  this  confers  upon  the 
court  the  power  of  taxation,  and  this  power 
cannot  be  so  conferred.  The  cases  referred 
CO  in  the  appellant's  brief  upon  this  point 
are  cases  involving  the  collection  of  tax- 
es, as  distinguished  from  assessments  for. 
benefits,  as  provided  in  this  act  There  is 
a  distinction  in  the  authorities  between  a 
tax  and  a  special  assessment,  when  involved 
tn  the  question  of  the  constitutional  power 
to  levy  and  collect  the  same.  As  is  stated  In 
Cooley  on  Taxation,  vol.  2,  p.  1153 : 

"The  general  levy  of  taxes  is  understood  to 
exact  contributions  in  return  for  the  general 
benefits  of  government  •  •  •  Special  assess- 
ments, on  the  other  hand,  are  made  upon  the  as- 
sumption that  a  portion  of  the  community  is  to 
be  specially  and  peculiarly  benefited,  in  the  en- 
hancement of  the  value  of  the  property  peculiar- 
ly situated  as  regards  a  contemplated  expendi- 
ture of  public  funds." 

This  question  has  been  before  the  Supreme 
Court  of  Wisconsin  several  times.  It  seems 
that  the  organization  of  drainage  districts, 
and  the  assessment  of  shares  by  judicial 
proceedings,  has  been  considered  more  in 
this  state  than  any  other  state,  and  it  prob- 
ably was  the  first  state  to  put  forth  this 
idea  in  the  organization  of  such  corporations 
and  the  construction  of  such  works.  In  the 
case  of  Bryant  et  al.  v.  Bobbins  et  al.,  70 
Wis.  268,  35  N.  W.  545,  the  court  thoroughly 
considered  the  very  objection  which  the  ap- 
pellant has  raised,  and  said: 

"It  cannot  fairly  be  claimed  in  this  case  that 
the  court  directly  exercises  the  power  of  taxa- 
timi.  It  is  true  it  may  initiate  a  proceeding 
which  will  result  in  local  charges  or  assess- 
ments upon  land ;  but  this  it  does  in  many  cas- 
es, as  where  it  sustains  street  improvements  or 
works  for  the  improvement  of  harbors  and  public 
waters.  •  *  •  It  may  be  conceded  that  the 
laying  of  taxes  is  properly  the  exercise  of  a  leg- 
islative, as  distinguished  from  a  judicial,  func- 
tion. Still  it  is  obvious  that,  whenever  the  court 
sustains  a  law  authorizing  a  work  the  expense  of 
which  is  charged  against  property  specially  ben- 
efited, it  exercises  the  same  i>ower  or  function 
which  the  court  does  in  authorizing  the  drainage 

froceeding  under  the  law  in.  qnesnon.  •  •  • 
n  the  present  case,  the  commissioners  make  the 
assessment  upon  the  land  specially  benefited  by 
the  drainage,  and  to  the  extent  of  such  benefits. 
We  can  perceive  no  valid  objection  to  the  agency 
by  which  the  assessments  are  made,  or  to  the 
principle  upon  which  they  are  laid." 

See,  also,  the  following  authorities:  Kil- 
gour  V.  Drainage  Com'rs,  111  111.  342;  Board 
of  Improvement  of  Paving  District  No.  5  v. 
Sisters  of  Mercy,  86  Ark.  109, 109  S.  W.  1165 ; 
Farnham  v.  City  of  Lincoln,  75  Neb.  502,  106 
N.  W.  666 ;  Town  of  Macon  v.  Patty,  57  Miss. 
378,  34  Am.  Rep.  451;  Holly  v.  Orange  Coun- 
ty et  al.,  89  Pac.  790;  Arnold  v.  Knoxville, 
90  S.  W.  469;  Huston  v.  Clark,  112  111.  344; 
Des  Moines  &  M.  Levee  District  t.  C,  B.  & 


Q.  R.,  240  Ma  614,  146  S.  W.  35,  39  L.  R. 

A.  (N.  S.)  543;  Billings  Sugar  Co.  t.  Fish,  40 
Mont  256,  106  Pac.  665,  26  U  R.  A.  (N.  S.) 
973,  20  Ann.  Cas.  264. 

In  considering  generally  the  constitution- 
ality of  this  law  with  respect  to  all  the  points 
urged  by  the  appellant  in  his  second  assign- 
ment of  error,  we  think  it  important  to  con- 
sider, in  this  connection,  our  own  constitu- 
tional provision  relative  to  providing  for  the 
drainage  of  lands,  and  the  decisions  of  the 
Supreme  Court  of  Illinois  considering  a  simi- 
lar provision.  Section  4  of  article  16  of  our 
state  Constitution  provides  that  the  Legisla- 
ture is  authorized  to  provide  by  law  for  the 
organization  and  operation  of  drainage  dis- 
tricts and  systems.  By  the  .amendment  of 
1878,  the  state  of  Illinois  adopted  a  similar 
provision  in  its  Constitution,  and  this  consti- 
tutional provision  has  been  construed  many 
times  by  the  Supreme  Court  of  that  state. 
In  the  case  of  Kilgour  v.  Drainage  Com'rs, 
111  111.  342,  In  wUch  the  opinion  was  render- 
ed as  early  as  1884,  the  court  said: 

"Under  the  amendment  of  the  Constitution 
(section  31,  art  4]  adopted  in  November,  1ST8, 
the  Legislature  is  expressly  empowered  'to  pro- 
vide for  the  organization  of  drainage  districts, 
and  vest  the  corporate  authorities  thereof  with 
power  to  construct  and  maintain  levees,  drains 
and  ditches,'  etc.  This  general  grant  of  power, 
being  unrestricted  in  terms,  carries  with  it  by 
necessary  implication,  all  other  powers  neces- 
sary to  make  the  general  grant  effective,  and  to 
accomplish  the  results  intended.  As  to  the 
mode  in  which  this  power  is  to  be  exercised,  the 
Legislature  is  left  the  sole  jAdge." 

In  the  case  of  Blake  t.  Cadwell,  109  111. 
504,  the  Supreme  Court  of  Illinois  thoroughly 
considered  the  additional  amendment,  as  well 
as  the  general  provisions  of  the  drainage  law 
of  that  state.  In  the  course  of  Its  opinion, 
the  court  observed: 

"The  contention  is  that  the  act  is  in  contra- 
vention of  the  Constitution  in  two  respects: 
First,  in  that  it  embraces  more  than  one  sub- 
ject and  is  therefore  within  the  prohibition  of 
section  13,  art  4 ;  and,  second,  in  that  it  au- 
thorizes the  county  court,  and  not  the  owners  of 
lands,  to  create  the  corporation.  •  •  •  We 
are  unable  to  discover,  here  (in  the  constitu- 
tional amendment),  ai^  limitation  or  restric- 
tion upon  the  General  Assembly  as  to  the  agen- 
cies to  be  used  in  the  creation  of  the  corpora- 
tion. Surely  there  can  be_  no  reason  why  the 
county  court  may  not  be  invested  with  power 
to  inquire  into  and  find  the  existence  of  certain 
preliminary  facts  deemed  important  as  pre- 
requisitea  to  the  corporation.  This  is  not  un- 
usual, but  in  all  like  cases,  where  the  facts 
deemed  necessary  to  be  found  are  of  a  nature 
that  the  General  Assembly  cannot  conveniently 
investigate  them,  the  practice  has  been  to  refer 
their  determination  to  some  local  tribunaL 
•  •  •  It  is  the  statute  that  creates  the  cor- 
poration, not  the  county  court;  but  the  statnte 
only  becomes  operative  when  the  prescribed 
facts  are  found,  and  the  finding  is  entered  of 
record  by  the  county  court,  as  directed  by  the 
act" 

See,  also,  Huston  v.  (3Iark,  supra,  and  Peo- 
ple V.  Drainage  CiommissionerB,  143  IlL  417.i 

In  fact,  it  might  be  here  observed  that  a 
drainage  law  very  similar  to  our  own  has 
been  before  the  Supreme  Courts  of  Ullnoia 

>  ss  N.  B.  68S. 
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and  Wisconsin  a  number  of  times  upon  Tarl- 
ous  questions  Involving  Its  constltutionaUty, 
and  this  legislation  has  invariably  been  sus- 
tained. '  The  cases  from  tbe  state  of  Illinois 
will  all  be  found  by  a  reference  to  the  fore- 
going citations,  and  In  the  state  of  Wiscon- 
sin by  reference  to  the  case  of  Stone  r.  Little 
Yellow  Drainage  District,  above  cited.  See 
generally  upon  this  proposition  the  following 
authorities:  Sanderlln  t.  Luken,  152  N.  C. 
738,  68  S.  E.  225j  O'NeUl  v.  Yellowstone  Irri- 
gation District,  44  Mont.  492,  121  Pac.  283; 
Scott  T.  Marley,  124  Tenn.  888,  137  S.  W. 
492;  State  v.  Superior  Court,  42  Wash.  491, 
86  Pac.  264;  State  ▼.  Crosby,  92  Minn.  176, 
99  N.  Wl  636;  Spencer  y.  District  Judge,  55 
Minn.  278.  58  N.  W.  1006;  City  of  Seattle  v. 
Seattle  By.  Co.,  60  Wash.  132,  96  Pac.  958; 
State  T.  Ensign,  66  Minn.  278,  56  N.  W.  1006. 

Our  opinion  therefore  is  that  the  New  Mex- 
ican drainage  act  is  not  In  violation  of  any 
of  the  provisions  of  our  state  Constitution 
set  -forth  by  the  appellant  under  his  second 
assignment  of  error. 

[3]  3.  The  appellant  urges  that  said  chap- 
ter 84,  Laws  of  1912,  violates  the  provision 
of  section  6  of  article  11  of  the  Constitution, 
which  provides  that  all  domestic  corporations 
shall  be  organized  by  and  through  the  Cor- 
poration Commission.  We  do  not  think  there 
is  any  merit  in  this  contention.  The  court. 
In  the  first  place,  does  not  organize  the  cor- 
poration, but  merely  sits  in  judgment  as  a 
judicial  tribunal  to  ascertain  that  certain  re- 
quired facts  and  conditions  exist  The  stat- 
ute thereupon  organizes  the  corporation.  See 
specifically  on  this  point  section  36  of  the 
act,  section  1912,  Code  1915.  See,  also,  in 
this  same  connection,  the  cases  of  Bams  v. 
Minor  and  Stone  ▼.  little  Yellow  Drainage 
District,  supra. 

A  more  conclusive  reason  for  denying  the 
appellant's  proposition  arises  out  of  tbe  very 
terms  of  the  section  of  the  Constitution,  su- 
pra. The  grant  of  power  and  jurisdiction  to 
the  State  Corporation  Commission  as  to  the 
organization  of  corporations  is  limited  to  do- 
mestic corporations.  We  do  not  understand 
the  words  "domestic  corporations,"  as  used 
in  the  section,  to  Include  all  corporations 
which  are  local  in  character,  that  is  to  say, 
corporations  organized  under  the  laws  of  the 
state.  At  the  time  of  the  adoption  of  this 
section  of  the  Constitution,  we  had  in  the 
state  various  other  kinds  of  corporations 
which  were  domestic  In  the  sense  that  they 
were  organized  under  the  law  of  the  state, 
but  which  were  evidently  not  intended  by  the 
Constitution  makers  to  be  included  within 
the  jurisdiction  of  the  State  Corporation 
Commission.  For  instance,  at  that  time  we 
had  a  provision  for  the  organization  of  irri- 
gation districts  as  provided  by  chapter  140, 
Laws  1909,  and  chapter  109,  Laws  1909, 
section  2949  et  seq..  Code  1915.  We  also  had 
community  ditches  or  acequlas  which  were 
declared  by  section  6744,  Code  1915,  to  be 


corporations  or  bodies  corporate  with  power 
to  sue  or  to  be  sued  as  such.  These  two  cor- 
porations were  as  much  domestic  corpora- 
tions as  are  drainage  districts  organized  un- 
der the  provision  of  chapter  84,  Laws  of 
1912,  supra.  All  three  of  these  classes  of 
corporations  are  organized  for  the  purpose  of 
exercising  a  public  function,  and  are  not  or- 
ganized for  private  gain.  It  would  hardly 
be  contended,  we  think,  that  community  ace- 
qulas, or  Irrigation  districts,  must  necessari- 
ly be  organized  under  the  supervision  of  the 
State  Corporation  Commission,  because  the 
nature  of  their  powers,  and  the  methods  pr«^ 
scribed  by  law  for  such  organizations,  are  in- 
compatible with  the  exercise  of  jurisdiction 
by  the  State  Corporation  Commission.  That 
commission  Is  given  power  to  Issue  charters 
for  domestic  corporations,  and  amendments 
or  extensions  thereof.  Neither  of  these  cor- 
porations have  any  charter,  require  none; 
but  the  statute  itself,  by  force  of  its  own 
terms,  declares  that  when  certain  facts  ex- 
ist a  corporation  shall  be  deemed  to  have 
been  created.  Just  so  with  drainage  dis- 
tricts. A  drainage  district  has  no  charter, 
requires  none;  but  the  statute  organizes  it 
upon  the  finding  and  determination  by  the 
district  court  that  certain  facts  exist.  It 
seems  clear  therefore  that  the  power  and  ju- 
risdiction committed  to  the  State  Corporation 
Commission  to  issue  charters  to  domestic 
corporations  must  have  been  Intended  to  in- 
clude only  such  domestic  corporations  as  re- 
quire, under  the  law,  tSe  issuance  to  them  of 
charters,  and  does  not.  Include  corporations 
of  the  class  under  consideration.  It  Is  to  be 
further  noticed  that  the  further  provision 
in  section  6  of  article  11  of  the  Constitution, 
as  follows:  "And  through  which  shall  be 
carried  out  all  of  the  provisions  of  this  Con- 
stitution relating  to  corporations,  and  the 
laws  made  in  pursuance  thereof" — has  no 
controlling  Influence.  The  Constitution  of 
the  state,  except  in  section  4  of  article  16,  to 
be  hereafter  noticed,  makes  no  reference  to 
corporations  of  this  kind. 

Section  4  of  article  16  of  the  Constitution 
Is  as  follows: 

"The  Legislature  is  authorized  to  provide  by 
law  for  tbe  organization  and  operation  of  drain- 
age districts  and  systems." 

It  is  to  be  observed  that  this  provision  of 
the  Constitution  does  not  contemplate,  neces- 
sarily, that  drainage  districts  shall  be  corpo- 
rations. The  grant  to  the  Legislature  under 
this  section  would  seem,  to  be  plenary,  and 
to  authorize  It  to  provide  for  drainage  die- 
tricts  in  such  form  as  it  In  Its  discretion  ma^ 
adopt.  The  section  cannot  be  said  to  relate 
to  corporations  within  the  meaning  of  the 
clause  of  section  6,  art.  11,  ot  the  Constitu- 
tion, supra.  Similar  provisions  to  those  lo 
section  4  of  article  16  have  been  before  the 
courts  of  Illinois.  See  Kilgour  t.  Drainage 
Com'rs,  111  111.  342,  and  Blake  v.  Caldwell, 
109  III.  501,  quotations  from  which  have  been 
heretofore  inserted. 
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[4]  4.  It  to  again  objected,  npon  the  part 
of  the  appellant,  tbat  this  act  violates  section 
20  of  article  2  of  the  (yonstltution,  because  it 
provides  for  the  taking  and  damaging  of  pri- 
vate property  without  providing  any  definite 
or  certain  fond  out  of  which  compensation 
shall  be  paid  for  the  property  so  taken  and 
damaged.  Appellant  dtes  authorities  to  sus- 
tain the  contention  that,  under  constitutional 
provisions  providing  that  private  property 
shall  not  be  taken  for  public  nse  vrltbout  }ust 
compensation,  there  most  be  a  certain  and 
definite  fond  oat  of  which  the  compensation 
therefor  is  to  be  paid.  Conn.  River  R.  Go.  t. 
Franklin  Co.  Com'rs,  127  Mass.  50,  S4  Am. 
Rep.  338 ;  Tuttle  t.  Knox  Co.,  89  Tenn.  167, 
14  S.  W.  486;  Godfrey  v.  District  Court,  44 
Minn.  299,  46  N.  W.  355. 

There  are  several  sections  in  the  drainage 
law  providing  for  the  cbndemnation  of  lands 
covering  condemnation  for  laterals,  for  out- 
lets, and  for  railroad  rights  of  way,  etc.  See 
sections  67  and  68.  Section  39  provides.  In 
connection  with  the  repbrt  of  the  commission- 
ers as  to  the  estimated  total  cost  of  the  pro- 
posed work,  tbat  such  estimate  shall  Include 
the  total  amount  of  all  probable  damage  to 
land  within  and  for  the  district,  and  sectloa 
64  extends  to  the  commissioners  the  power  to 
borrow  money  by  means  of  notes,  bonds,  etc., 
for  the  purpose  of  paying  for  the  construc- 
tion or  repair  of  any  woric  or  any  indebted- 
ness that  may  lawfully  be  incurred.  Section 
68  is  as  follows: 

"The  damages  allowed  to  the  owners  of  lands 
■hall  be  paid  or  tendered  before  the  commission- 
ers shall  be  authorized  to  enter  upon  such  lands, 
for  the  oonstruction  of  any  drains  or  ditches 
proposed  thereon.    •    •    •  •' 

It  will  be  observed  from  the  foregoing  that 
no  fund  is  necessary  to  be  designated  out  of 
which  this  compensation  is  to  be  paid,  in 
view  of  the  fact  that  it  must  be  paid  be- 
fore the  land  can  be  taken;  but,  even  if  it 
were  necessary  to  designate  such  fund,  we 
think  the  act  sufflclently  designates  the  fund, 
to  wit,  the  amount  raised  by  assessments 
upon  the  lands,  followed  by  the  sale  of  its 
bonds  or  notea 

In  the  case  ot  Conn.  River  R.  Co.  ▼.  Frank- 
lin Ca,  supra,  the  statute  failed  to  provide 
for  the  payment  before  entry  of  the  damages, 
and  the  only  security  provided  for,  for  pay- 
ment after  entry,  was  the  earnings  of  a  rail- 
road owned  by  the  state.  In  the  case  of 
Tuttle  V.  Knox  Co.,  supra,  the  statute  no- 
where provided  dither  tor  the  payment  of 
damages,  for  the  assessment  of  the  amount 
of  damages,  for  the  means  of  collecting  dam- 
ages, or  by  whom  they  should  be  paid.  In 
the  case  of  Godfrey  v.  District  Court,  supra, 
the  statute  failed  to  provide  that  the  dty  was 
primarily  liable  for  the  compensation  award- 
ed tor  land  taken  for  public  parks.  It  will 
be  seen  that  these  cases  do  not  cover  provi- 
sions similar  to  those  in  our  drainage  act 
We  think  that  the  act  provides  within  the 
provisions  of  the  Constitution  for  Just  com- 
pensation for  such  property  as  may  be  taken 


or  damaged  in  the  construction  of  the  drain- 
age system. 

[(]  6.  The  last  assignment  of  error  relied 
on  by  the  appellant  is  tl^  action  of  the  court 
in  refusing  the  tender  of  proof  ottered  by  the 
appellant  to  meet  the  allegations  set  fiorth  in 
paragraph  2  o<  hto  remonstrance.  This  al- 
legation is: 

"That  this  court  has  never  acquired,  and  does 
not  now  poaaesa,  any  Jurisdiction  whatever  of 
the  subject-matter  of  this  proceeding,  nor  of 
the  property  included  in  said  ao-caUed  drainage 
district,  nor  of  the  persona  who  own  said  prop- 
erty for  the  reason  that  neither  the  originu  pe- 
tition herein  filed  on  the  30th  day  of  November, 
1912.  nor  the  amended  petition  herein  filed  on 
the  6th  day  of  March,  1913,  waa  signed  by  a 
majority  of  the  adult  owners  of  landa  witliin  the 
proposed  district  deacribed  and  referred  to  in 
said  proceedings,  nor  by  adult  owners  represent- 
ing one-third  In  area  of  the  Unda  within  said 
proposed  drainage  district  to  be  reclaimed,  ben- 
efited, or  otherwise  ai^ected  by  the  work  proiNW- 
ed  to  be  done  therein." 

The  question  now  is:  Did  the  court  err  In 
refusing  the  tender  of  proof  ofl^ered  by  the 
appellant  to  sustain  this  allegation? 

It  la  the  contention  of  the  appellees  that 
the  court  did  not  err  In  sustaining  the  objec- 
tion 'of  the  oommissioners  to  this  tender  of 
proof  for  the  reason  that  the  remonstrance 
was  filed  and  the  proof  was  offered,  not  at 
the  hearing  provided  by  the  statute  for  tbe 
organization  of  the  district,  but  at  the  hear- 
ing held  long  afterwards,  provided  by  law 
for  the  hearing  upon  the  report  of  the  com- 
missioners upon  assessments  for  beneflta  and 
damages,  and  that  therefore  the  same  con- 
stituted a  collateral  attack  upon  the  or- 
ganization of  the  district,  and  was  not  ad- 
missible. A  solution  of  this  question  will  re- 
quire a  brief  outline  of  the  provisiona  ot  tbe 
drainage  law. 

Tbe  act  provides,  as  heretofore  stated,  for 
the  filing  in  the  district  <$ourt  of  a  petition, 
asking  the  organization  of  a  drainage  dis- 
trict, and  describing  its  boundaries,  wbldi  pe- 
tition must  be  signed  by  at  least  a  majority 
of  the  adult  owners  of  lands  within  any  dla- 
trict,  who  shall  represent  one-third  In  area 
of  the  lands  within  said  district,  and  tbat 
upon  the  filing  of  such  petition  the  court 
shall  enter  an  order  fixing  a  time  and  place 
when  and  where  such  petition  will  come  on  for 
hearing,  and  provides  for  tbe  manner  of  giv- 
ing notice  to  all  the  owners  of  lands  witliln 
the  district  of  such  hearing.  Section  11  pro- 
Tidea: 

"On  the  day  fixed  for  hearing  on  such  petitioD 
all  parties  owning  lands,  or  any  interesta  wr 
easements  in  land,  withm  said  proposed  dis- 
trict, or  who  would  be  affected  thereby,  may 
appear  and  contest:  (1)  The  sufficiency  of  the 
petition.  (2)  Tbe  suffidency  «t  the  signers  <tf 
the  petition.  (3)  Tbe  sufficiency  of  the  notice. 
(4)  The  constitutionality  of  the  law,  and  (6) 
The  Jurisdiction  of  the  court    •    •    • " 

The  act  also  provides  that  at  this  bearing 
the  court  shall  hear  and  determine  whetber 
or  not  the  petition  contains  the  signatures  of 
a  majority  of  the  adult  owners  of  lands 
within  said  proposed  district  who  represent 
one-third  In  area  of  the  lands  proposed  to 
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be  affected  by  the  work.  If  the  oonrt  finds 
In  tbe  affirmative  upon  these  facts,  and  In 
favor  of  the  constitutionality  of  the  law  and 
the  jurisdiction  of  the  court,  It  is  required  to 
appoint  three  commissioners  who  shall  forth- 
with organize  and  make  a  further  prelimi- 
nary r^x>rt  to  the  court,  and,  upon  such 
r^x>rt  being  filed,  notice  shall  be  giren  of 
another  hearing  thereon.  In  this  report  the 
commissioners  are  required  to  state:  (1) 
Whether  the  proposed  work  is  necessary,  or 
would  be  of  utility  in  carrying  out  the  imr- 
poses  of  the  petition.  (2)  Whether  the  pro- 
posed work  would  promote  agricultural  in- 
terests, and  whether  there  are  any  lands  de- 
ecrlbed  in  said  petition  which  would  not  be 
benefited  by  said  inv>rovemient  (3)  Wheth- 
er the  total  benefits  will  exceed  the  cost 
And  (4)  they  shall  also  fix,  as  near  as  may 
be,  the  boundaries  of  said  proposed  district 
Upon  this  hearing  the  court  shall  make  and 
enter  Its  findings  upon  the  matters  set  forth 
In  the  report  as  above  mentioned.  It  is  pro- 
vided that  at  either  of  these  hearings  any 
Interested  party  may  appear  and  remon- 
strate. 

Section  34  provides  that  if  the  preliminary 
report  be  that  the  benefits  of  the  proposed 
work  will  exceed  the  damage  and  cost  of 
construction,  and  that  the  agricultural  in- 
terests will  be  promoted,  and  no  remon- 
strance is  filed,  or  if,  on  the  trial  of  the 
Issues  made  on  said  report,  the  court  finds 
that  the  benefits  will  ^ceed  the  damages 
and  cost  of  construction,  the  court  shall 
make  and  file  such  findings  in  writing,  and 
make  an  order  confirming  said  report 

Section  35  provides: 

"Such  findings  and  order  shall  be  final  and 
condusive  unless  appealed  from  to  the  Supreme 
Court  within  thirty  days  after  filing  thereof." 

Section  36  provides  that,  after  the  filing 
of  said  order,  such  drainage  district  shall  be, 
and  Is  thereby  declared  to  be,  organized  as 
a  drainage  district  by  the  name  mentioned 
In  the  petition,  and  v^th  the  boundaries  fix- 
ed in  the  order  affirming  the  report,  and 
shaU  be  a  body  corporate,  etc.;  and  section 
S7  provides  that  the  commiwioners  shall 
Immediately  employ  a  competent  drainage 
engineer  and  proceed  to  have  all.  necessary 
levels  taken  and  surveys  made,  and  lay  out 
the  proposed  work  and  make  a  map  thereof, 
and  plans,  profiles,  and  other  spedflcatlons, 
and  report  in  writing  to  the  court  the  start- 
ing point,  routes,  and  termination  of  the  pro- 
posed work,  the  boundaries  as  finally  estab- 
lished, what  lands  will  be  injured  by  the 
work,  and  shall  award  to  each  tract  the 
amount  of  damages  allowed,  what  lands  will 
be  benefited,  and  the  total  amount,  as  near 
as  they  can  determine  that  the  proposed 
work  wUl  cost 

A  hearing  is  also  provided  upon  the  last- 
mentioned  report,  and  upon  such  hearing  the 
court  shall  confirm  the  report  of  the  commis- 
sioners or  dismiss  the  same.  If  the  court 
confirms  It,  It  then  enters  an  order  in  the 


nature  of  a  final  decree  providing  for  the 
construction  of  the  work  upon  the  plan  out- 
lined in  this  repoit,  and  for  the  assessment . 
of  the  costs  thereof  as  provided  by  the  stat- 
ute. 

The  record  in  this  case  shows  no  remon- 
strance upon  the  part  of  -the  appellant  at 
either  of  the  first  two  hearings.  It  shows, 
futhermore,  that  he  was  one  of  the  signers 
of  the  original  petition  herein,  and  that  no- 
tice of  the  first  hearing  was  duly  served  up- 
on him,  as  provided  by  the  act  After  the 
filing  of  the  petition  in  this  manner,  and  the 
giving  of  notice  as  provided  by  law,  a  hear- 
ing was  had  in  accordance  with  the  statute, 
and  the  court,  on  March  8,  1913,  entered  Its 
order  herein  sustaining  the  petition,  and  ex- 
pressly finding,  among  other  things,  that  the 
petition  was  signed  by  a  majority  of  the 
adult  land  owners  within  the  protwsed  dis- 
trict, and  that  the  signers  are  adult  owners 
of  one-third  or  more  of  the  lands  lying  there- 
in. The  record  further  shows  that  the  oom- 
misalonerB  made  their  preliminary  report, 
and  on  June  23,  1913,  after  due  and  proper 
notice,  a  hearing  was  had  thereon,  and  the 
court  entered  its  order  In  all  things  confirm- 
ing the  report  of  the  commissioners. 

The  above  and  foregoing  review  of  the 
drainage  law  and  of  the  proceedings  of  this 
case  are  sufficient  to  show  that  the  appellant 
in  this  case  undertook  to  raise  the  question 
of  the  sufficiency  of  the  petition  at  a  time 
long  after  the  time  provided  for  by  the  stat- 
ute. The  act  provides  a  full  and  fair  op- 
portunity for  all  interested  iiartles  to  appear 
and  raise  the  very  question  which  the  ap- 
pellant underto<^  to  raise  at  another  and 
later  time.  Undoubtedly,  from  a  practical 
standpoint,  it  was  the  Intention  of  the  Legis- 
lature to  have  these  questions  determined 
before  the  expenditure  of  large  sums  of 
money  in  the  making  of  the  survey  and 
preparation  of  the  plans,  profiles,  and  spedfl- 
cations,  as  provided  In  section  39  above  re- 
ferred to.  We  are  of  the  opinion  that  the 
orders  of  the  court  entered  In  this  proceed- 
ing, finding  at  the  conclusioB  of  the  hearing 
prpvided  by  law  for  that  purpose  that  the 
petition  was  sufficiently  signed,  as  above  In- 
dicated, were  a  final  adjudication  of  that 
question,  and  the  same  could  not  be  attached 
in  any  method  whatever,  except  as  provided 
by  the  statute,  to  veit,  by  appealing  from  the 
order  sustaining  the  petition  within  30  days 
from  the  entry  thereof,  and  that  any  other 
method  of  attack,  whether  In  the  same  pro- 
ceeding, or  in  any  other  proceeding,  con- 
stitutes a  collatenil  attack,  and  Is  unavail- 
able. 

The  case  of  People  v.  Walte,  213  lU.  423. 
72  N.  E.  1087,  was  a  quo  warranto  proceed- 
ing to  test  the  legality  of  the  organization  of 
a  drainage  district  upon  the  ground  that  the 
record  of  the  county  court  did  not  show  that 
the  petition  upon  which  the  county  court 
acted  at  the  time  the  district  was  organized 
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was  signed  by  a  majority  of  the  adult  land- 
owners of  tbe  district    The  court  said : 

"In  tbe  case  at  bar  the  petition  provided  by 
the  statute  was  filed  in  the  county  court  of 
Coles  county,  and  the  _  statutory  notice  to  all 
persons  interested  was  given.  -  That  county  court 
then  bad  jurisdiction  of  the  subject-matter  and 
of  the  parties  and  was  authorized  to  act.  If 
it  erred  in  holding  that  the  petition  was  signed 
by  the  requisite  number  of  adult  landowners  of 
the  district  or  in  refusing  to  permit  persons  who 
had  signed  the  petition  after  the  organization  of 
the  district  to  withdraw  their  names  from  the 
petition,  the  remedy  of  the  parties  in  interest 
who  deem  themselves  aggrieved  by  the  decision 
of  the  court  was  to  have  the  case  reviewed  upon 
appeal  or  by  writ  of  error,  and  not  by  quo 
warranto  proceeding." 

The  case  of  O'Neill  v.  Yellowstone  Irriga- 
tion District,  heretofore  cited  In  this  opinion 
(44  Mont.  492,  121  Paa  284),  contains  an 
adjudication  of  this  question,  Involving  the 
organization  of  an  irrigation  district  under 
provisions  very  similar  to  our  drainage  law. 
In  dealing  with  the  question  of  the  right 
of  a  landowner  to  attack  tbe  sufficiency  of 
the  petition,  or  any  other  matters  of  fact 
required  to  be  raised  at  the  first  hearing, 
other  than  by  appeal,  after  such  hearing  the 
Supreme  Court  of  Montana  observed: 

"It  is  now  too  late  to  question  the  validity  of 
tbe  proceedings  either  preliminary  to  the  order 
of  the  court  establishing  the  district,  or  those 
had  for  the  purpose  of  authorizing  the  board  of 
commissioners  to  issue  bonds.  By  section  4 
the  findings  and  order  of  tbe  court  establishing 
the  district  is  made  conclusive  upon  all  tbe  own- 
ers of  lands  included  in  it,  and  final,  unless 
an  appeal  be  taken  therefrom  to  this  court  with- 
in sixty  days  after  its  entry." 

This  question  was  also  considered  by  the 
federal  court  of  the  southern  district  of  Cali- 
fornia, in  the  case  of  Miller  v.  Perris  Irri- 
gation District  (0.  a)  85  Fed.  693,  In  which 
the  court  said: 

"Among  the  issues  upon  which  the  court 
passes  in  confirmation  proceedings  are  the  very 
ones  presented  by  complainant  in  his  bill,  namely, 
whether  or  not  the  requisite  number  of  bona 
fide  freeholders  signed  the  petition  to  tbe  board 
of  supervisors  and  also  whether  or  not  due  no- 
tice of  such  petition  was  given.  These  issues 
the  court  must  necessarily  find  In  tbe  affirmative 
before  any  order  of  confirmation  will  be  reach- 
ed ;  and  it  will  be  seen  that,  in  some  of  the 
cases  above  cited,  these  two  questions  were  the 
identical  questions  passed  upon  by  the  court  If 
the  final  order  or  decree  in  a  proceeding  for 
confirmation  were  res  adjudicate,  there  would  be 
an  estoppel  by  judgment  against  litigating  again 
the  issues  so  adjudicated.  Considering,  how- 
ever, such  a  proceeding  but  one  to  secure  evi- 
dence, as  held  in  Tregea  v.  Board,  snpra,  still, 
since,  the  evidence  so  secured,  the  final  decree 
or  Older  is  conclusive,  it  must  prevail  whenever 
offered.  In  other  words,  the  ultimate  effect 
of  an  order  of  confirmation  is  the  same,  wheth- 
er it  operates  as  an  estoppel  by  judgment  or  as 
conclusive  evidence.  It  is  decisive  of  the  le- 
gality of  the  existence  of  tbe  district" 


See,  also,  People  t.  O'Halr,  29  lU.  Arl 
239:  People  v.  Mnnroe^  227  lU.  e04,  81  N.  E. 
704. 

The  appellant  urges  that  the  position  of 
the  court  below  In  sustaining  the  objectioo 
of  tbe  commissioners  to  this  tender  of  proof, 
if  the  court  had  already  made  its  findings 
relative  to  the  sufflcieucy  of  the  petition, 
and  entered  Its  order  sustaining  the  peti- 
tion, was  nothing  more  nor  less  than  an  at- 
tempt to  confer  Jurisdiction  upon  itself  by 
ruling  to  that  effect  The  finding  in  favor 
of  the  sufficiency  of  the  petition,  and  tbe 
order  of  the  court  based  thereon,  are  simply 
tbe  evidence  of  the  existence  of  tbe  facts 
conferring  the  Jurisdiction.  It  is  tbe  lair 
that  confers  the  jurisdiction,  and  not  the 
court,  and  public  policy  requires  that  where 
the  Jurisdiction  of  tbe  court,  as  provided  by 
statute,  is  based  upon  the  ascertainment  and 
determination  of  certain  facts,  and  a  full 
and  fair  opportunity  is  given  to  all  parties 
interested  to  be  heard  thereon,  and  a  right 
of  appeal  aftorded  final  determination  of 
those  facts,  constitutes  res  adjudlcata  and 
cannot  be  inquired  into  at  any  other  time, 
or  by  any  other  method  than  that  provided 
by  the  statute.  If  this  were  not  true,  and 
the  practice  adopted  by  the  appellant  in  this 
case  were  allowed,  parties  could  remain  si- 
lent until  vast  amounts  of  money  were  ex- 
pended in  the  construction  of  these  drainage 
districts',  and  then  come  forth  and  raise  these 
facts  and  cause  a  possible  waste  of  tbls  mon- 
ey, when  they  might  Just  as  well  have  raised 
it  before  the  expenditure. 

[6]  6.  Appellant  argues  in  his  brief  that 
even  if  tbe  court's  original  ruling  as  to  juris- 
diction was  correct  when  made,  and  'was  con- 
clusive as  to  the  facts  then  found,  tbat  the 
court  might  have  lost  Jurisdiction  by  subse- 
quent changes.  This  view  presents  a  questi<m 
not  necessary  for  us  to  consider,  as  this  ques- 
tion was  not  raised  In  the  court  below,  and 
no  tender  of  proof  was  offered  thereon.  Un- 
doubtedly the  appellant  had  the  right  to 
prove.  If  he  could,  that  the  court  had,  since 
the  entry  of  its  order  sustaining  tbe  peti- 
tion, lost  its  Jurisdiction  by  subsequent  ' 
changes  In  the  boundary;  but  no  sucb  offer 
was  madfe. 

From  nil  the  foregoing  It  follows  tbat  none 
of  the  assignments  of  error  relied  on  by  tbe 
appellant  are,  In  our  opinion,  well  taken, 
and  cannot  be  sustained. 

The  judgment  of  the  district  court  will 
6e  affirmed,  and  It  Is  so  ordered. 

ROBERTS,  C  J.,  concurs.  HANNA,  J., 
being  absent,  did  not  participate  In  tbls  de- 
cision. 


Digitized  by 


Google 


Or.) 


KICHOLAS  V.  TITIiE  A  TRUST  00. 


891 


ore  Or.  226) 

NICHOLA.S  T.  TITLE  ft  TEUST  CX).* 
(Supreme  Coart  of  Oregon.'  Jan.  11,  1916.) 

1.  ElASEUENTS    $=961   —   INJUBT    TO    RiOHT  — 

Equitablk  Rezjdef. 

Upon  proper  application,  a  court  of  equity 
■will  enjoin  interference  with  an  owner's  ease- 
ment when  the  injury  complained  of  is  irrepara- 
ble, the  intermeddling  continuous,  or  the  remedy 
at  law  for  damages  inadequate^ 

{Ed.  Note.— For  other  coses,  see  Basements, 
Cent  Dig.  H  102,  130-144,  148;  Dec.  Dig.  «=» 
CI.] 

2.  Equtty  «=>4a— Waiver  of  Objection  to 

JURISBICnON. 

Where  defendant  falls  to  demur  for  lack 
of  equitable  jurisdiction  of  the  subject-matter 
to  a  complaint  to  protect  an  easement,  and  al- 
so joins  in  an  application  for  equitable  relief, 
any  objection  on  that  ground  Is  waived. 

[E^.  Note.— For  other  cases,  see  Equity,  Cent. 
Dig.  §i  119,  120;   Dec  Dig.  <S=>42.] 

3.  PBiifCiFAi.  AND  Agent  $=»99— Befbesbrt- 
ED  Authority. 

The  authority  of  an  agent  to  bind  his  prin- 
cipal in  contracts  with  a  third  party  is  meas- 
'  ured,  not  only  by  the  agent's  express  delegation 
of  power,  but  also  that  which  he  is  held  out  by 
the  principal  as  possessing,  provided  the  third 
party  had  reason  to  believe  and  did  believe  the 
agent  was  acting  within  his  authority,  and  such 
party  would  sustain  a  loss  if  the  contract  were 
not  binding  upon  the  principaL 

[Ed.  Note. — For  other  cases,  see  Principal  and 
Agent,  Cent  Dig.  U  254-261;  Dec  Dig.  <S=> 
90.] 

4.  Dedication  *=944— Principai,  and  Aqent 

^=3123— REPBE8ENTATI0N8  THBOUOH  AQENT 
— SUFFICIBNCT   OF  EVIDENCE. 

In  a  suit  to  determine  an  adverse:  interest 
in  realty,  evidence  held  suflSdent  to  show  that 
the  owner  of  land  Imowingly  permitted  intend- 
ing purchasers  to  believe  that  the  printed  plat 
thereof  shown  to  them  by  his  agent  had  been 
duly  recorded,  and  also  that  he  held  out  such 
agent  as  his  general  agent  in  negotiating  sales. 
[Ed.  Note.— For  other  cases,  see  Dedication, 
Cent.  Dig.  gj  85-S7;  Dec.  Dig.  iS=>44 ;  Princi- 
pal and  Agent,  Cent.  Dig.  U  420-429;  Dec 
Dig.  «=»123.] 

a.  Dedication  €=944  —  Parol  Dedication  — 

EtSTABUSBlfENT. 

To  establish  a  parol  dedication,  evidence 
must  be  adduced  tending  to  substantiate  a  clear 
intention  to  devote  some  particularly  described 
land  to  a  public  use. 

[Ed.  Note. — For  other  cases,  see  Dedication, 
Cent  Dig.  {$  85-87;   Dec.  Dig.  «=>44.] 

6.  Dedication  (S=344— Intention  or  Ownbh>— 
Sufficiency  of  Evidence. 

In  a  suit  to  determine  an  adverse  interest 
in  realty,  evidence  held  sufficient  to  show  an  in- 
tention on  the  part  of  the  owner  of  lots,  selling 
them  through  an  agen^  to  make  a  parol  dedi- 
cation to  the  public,  as  indicated  upon  a  printed 
plat  shown  purchasers,  of  parts  of  certain 
streets  bordering  on  certain  blocks  as  highways 
60  feet  in  width. 

[Ed.  Note. — For  other  cases,  see  Dedication, 
Cent  Dig.  Si  85-87;   Dec  Dig.  «=»44.] 

7.  Dedication  9=339  —  Representations  by 
O  w  NE»— Estoppel, 

Where  the  owner  of  land  surveyed  it  into 
lots,  blocks,  and  streets,  and  prepared  a  map 
thereof,  showing  streets  of  certain  width,  which 
he  exhibited  to  intending  purchasers,  who  bought 
before  he  changed  bis  mind  as  to  the  width  of 
the  streets,  and  superseded  the  map  which  he 
had  exhibited  by  a  recorded  plat  differing  there- 
from as  to  the  width  of  the  streets,  he  irrevoca- 


bly dedicated  to  the  public  the  highways  as 
shown  by  the  map,  without  acceptance  by  any 
corporate  authority,  as  such  circumstances  cre- 
ate an  estoppel  in  pals. 

[Ed.  Note. — ^For  other  cases,  see  Dedication, 
Cent  Dig.  {  77;  Dec  Dig.  «=939.1 

8.  Evidence  *=3l74— Best  Evidence— Copy- 
Statute. 

Under  L.  O.  L.  {  712,  providing  that  there 
shall  be  no  evidence  of  the  contents  of  a  writing, 
other  than  the  writing  itself,  except  when  the 
original  la  in  the  possession  of  the  party  against 
whom  the  evidence  is  offered,  and  he  withholds  It 
upon  notice  to  produce,  and  when  the  original 
cannot  be  produced  by  the  party  by  whom  the 
evidence  is  offered  In  a  reasonable  time  with 
proper  diligence,  and  its  absence  is  not  owing 
to  his  neglect  or  default.  In  a  suit  to  determine 
an  adverse  interest  in  realty,  where  the  width 
of  streets  was  in  question,  the  point  being 
whether  the  owner  of  land,  selling  it  had  rep- 
resented, by  exhibiting  a  printed  map,  that 
streets  were  of  a  certain  width,  two  duplicates 
of  the  printed  map  exhibited  to  the  purchaser  of 
the  original  plat  of  the  district  were  admissible 
in  evidence  for  plaintiff,  though  he  offered  no 
testimony  to  explain  his  failure  or  inability  to 
produce  the  original  from  which  the  copies  were 
made,  since  copies  of  printed  duplicates  are  ad- 
missible.      • 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  {$  661-564,  606-569;  Dec  Dig.  «=» 
174.] 

9.  Dedication  9=»43— Width  of  Highways 
—Evidence. 

In  a  suit  to  determine  an  adverse  interest 
in  realty,  where  plaintiff  was  seeking  to  estab- 
lish that  certain  streets  on  which  his  lots  abut- 
ted werp  60  feet  in  width,  and  before  delivery  of 
his  deed  the  original  purchaser  from  the  owner, 
who  d^icated  the  ways,  had  examined  the 
block,  stepped  the  width  of  the  highways  bor- 
dering them,  found  them  to  be  60  feet,  and  saw 
them  marked  out  with  white  stakes  similar  to 
one  received  In  evidence,  his  attention  being 
then  attracted  to  the  post,  the  admission  in  evi- 
dence of  testimony  relating  to  the  stakes,  as 
marking  Uie  lines  of  one  of  the  streets,  was 
proper. 

[Ed.  Note. — ^For  other  cases,  see  Dedication, 
Cent  IMg.  §8  83,  84 ;   Dec  Dig.  <a=>43.] 

10.  Dedication  9=>63  —  Bxtinouibhmbnt  of 
Phblic  Right— Adverse  Possession. 

Where  the  successor  in  title  of  the  original 
owner  of  lands,  who,  before  selling,  platted  them 
so'  as  to  dedicate  highways  to  the  public,  did  not 
improve  or  encroach  upon  such  highways,  the 
statute  of  limitations  never  be^an  to  run  against 
the  right  of  the  successor  In  title  of  an  original 
purchaser  from  the  original  owner  to  insist  up- 
on the  maintenance  of  the  highways,  since  tho 
grantees  of  a  dedicator  may  extinguish  the  right 
of  the  public  In  a  street  only  by  an  unlawful 
encroachment  thereon  for  a  term  equal  to  tho 
period  of  the  statute  of  limitations,  which  pnr- 
presture  raises  an  estoppel. 

[Ed.  Note.— For  other  cases,  see  Dedication, 
Cent  Dig.  S§  103-106;  Dec.  Dig.  <S=63.] 

11.  Dedication   «=»31^Acceptancb— Neces- 
sity. 

A  formal  acceptance  of  a  dedication  of  a 
street  is  unnecessary,  since  approval  by  the  mu- 
nicipality will  be  implied. 

[Ed.  Note. — For  other  cases,  see  Dedication, 
Cent  Dig.  g§  64,  65;    Dec  Dig.  <»=>31.] 

12.  Dedication  «=»39—E!8T0PpeI/— Notice  to 
Gba  ntee— Imputatio  n  . 

Where  the  grantee  of  lands  from  an  owner, 
who  by  exhibiting  a  plat  to  intending  purchasers 
had  dedicated  highways  marked  thereon,  could 
have  ascertained  the  fact  by  white  stakes  driven 
In  the  ground,  to  mark  the  borders  of  the  high- 


4s»For  other  cases  see  same  topic  and  KST-NUMBER  In  all  Kay-Numbered  Digests  and  Indexes 
•Rehearing  denied  February  U,  19V. 
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ways,  ao  aa  to  Induce  an  Inqtilrjr  as  to  the 
source,  nature,  and  extent  of  the  easements,  sucii 
grantee  was  estopped  to  deny  that  the  original 
owner  bad  made  a  parol  dedication  binding  up- 
on it,  although  it  secured  title  for  valaaUe  con- 
sideration by  mesne  conveyances. 

[Ed.  NotAk— For  other  cases,  see  Dedicatim, 
Cent  Dig.  {  77;  Dec.  Dig.  <S=339.] 

Department  1.  Appeal  from  Circuit  Court, 
CBatsop  County;  J,  A.  Eakin,  Judge. 

Suit  by  H.  B.  Nicholas  against  the  Title  & 
Trust  Company.  From  the  decree,  both  par- 
ties appeal.    Modified  and  afBrmed. 

Thia  is  a  rait  to  determine  an  adverse  in- 
terest In  real  property.  The  complaint  al- 
leges In  effect  that  the  plaintiff,  H.  B.  Nich- 
olas, Is  the  owner  and  in  the  possession  of 
block  23  In  Gearhart  Park,  Clatsop  coonty. 
Or.;  that  this  block  U  bounded  on  the  east 
by  Summit  avenue,  which  la  60  feet  wide, 
and  on  the  south  by  Seventh  street,  of  the 
same  width;  that  plaintiff  has  an  easement 
In  and  a  right  to  the  use  of  the  avenue  and 
street  mentioned  to  their  full  width  bordering 
upon  that  block;  that  the  defCfhdant,  the 
Title  ft  Trust  Company,  a  corporation,  claims 
all  that  part  of  Seventh  street  so  described, 
the  east  half  of  Summit  avenue  at  the  place 
specified,  and  also  some  interest  In  such 
block,  which  claims  are  without  right  and 
void. 

The  answer  denies  the  material  averments 
of  the  complaint,  and  alleges  in  substance 
that  Summit  avenue  is  only  25  feet  wide,  and 
that  Seventh  street  does  not  and  never  did 
extend  south  of  the  block  mentioned,  setting 
forth  the  facts  whereby  the  defendant  as- 
serts a  title  to  the  land  Joining  tbb  block  on 
the  south,  and  also  the  premises  bounded  by 
a  line  25  feet  east  of  the  east  border  of  the 
block  specified.  The  prayer  of  the  answer  is 
la  part: 

"That  plaintiil  be  forever  barred  and  estopped 
from  making  or  asserting  any  claim  in  or  to 
said  property  and  the  use  and  enjoyment  of  said 
streets,  otherwise  than  are  set  forth  and  de- 
scribed in  the  duly  recorded  map  and  plat  there- 
of." 

The  reply  put  In  Issue  the  allegations  of 
new  matter  In  the  answer,  whereupon  the 
cause  was  tried,  resulting  In  a  decree  estab- 
lishing Seventh  street  south  of  block  23  to 
be  60  feet  wide,  and  Summit  avenue  east  of 
that  block  to  be  only  25  feet  In  width,  and 
both  parties  appeal. 

Kenneth  L.  Fenton,  of  Portland  (W.  D. 
Fenton  and  Ben  C.  Dey,  both  of  Portland,  on 
the  brief),  for  appellant.  R.  W.  Nicholas 
and  W.  C.  Nicholas,  both  of  Portland  (New- 
ton McCoy,  of  Portland,  on  the  brief),  fpr  re- 
spondent 

MOORE,  O.  J.  (after  stating  the  facts  as 
above).  The  evidence  shows  that  in  the  year 
1888  M.  J.  Kinney  purchased  a  large  tract  of 
land  In  Clatsop  county,  Or.,  bordering  on  the 
Pacific  Ocean,  and  soon  thereafter  caused  a 
part  of  the  premises  to  be  surveyed  into 
lots,  blocks,  streets,  eta    A  map,  purporting 


to  set  forth  the  outlines  of  tbe  murey,  was 
prepared,  and  1,000  copies  were  printed,  and 
entlUed: 

"Gearhart  Park,  as  laid  out  and  recorded  by 
M.  J.  Kinney,  Clatsop  Co.,  Oregon.  Bwnlar 
loti,  50x100.  Scale,  1  Inch  800  ft  W.  I.  Craw- 
ford,  Gen.  Agt  Giearliart  Park,  Seaside,  Ore- 
gon." 

The  printed  plat  contains  lines  represent- 
ing cross  streets  extending  from  Cottage  ave- 
nue on  the  west  to  the  Astoria  ft  South 
Coast  Railroad  on  the  east,  which  streets 
are  numbered,  commencing  at  the  north, 
from  First  to  Twelfth,  respectiv^y.  Block 
23,  as  Indicated,  Is  situated  immediately  east 
of  a  creek  and  bounded  on  the  north  by  Sixth 
street,  on  the  east  by  Summit  avenue,  and  on 
the  south  by  Seventh  street,  each  being  des- 
ignated by  parallel  lines  which,  according  to 
the  scale  specified,  represent  the  streets  as 
being  60  feet  wide.  The  map  referred  to 
depicts  all  the  land  embraced  In  Gearhart 
Park  as  segregated  Into  a  park,  lots,  blodca, 
streets,  etc. 

Mr.  Kinney  and  his  wife,  on  August  21, 
1890,  duly  acknowledged  a  plat  of  Gearhart 
Park,  whereon  the  east  end  of  Seventh  street 
Is  represented  as  terminating  at  the  stream 
mentioned,  which  Is  called  Neacoxle  creek. 
Summit  avenue  Is  Indicated  as  being  the 
first  highway  east  of  the  creek,  extending 
south  from  First  street  to  the  southeast  cor- 
ner of  block  23,  and  la  marked  by  parallel 
lines  denoting  a  space  of  25  feet  Kinney 
and  his  wife  on  September  2,  1890,  executed 
to  Mrs.  Winnie  H.  Waite  a  deed  conveying: 

"All  of  block  number  twenty-three  in  Gearhart 
Park,  in  Clatsop  county,  Oregon,  as  said  park 
has  been  laid  out  by  us  and  recorded  in  the  office 
of  the  recorder  of  convegrancea  of  said  county." 

The  plat  so  acknowledged  was  filed  for 
record  September  11,  1890,  and  Mrs.  Waite's 
deed  was  also  filed  for  the  same  purpose  No- 
vember 24th  of  that  year.  Mr.  Kinney,  in 
July,  1899,  appointed  Newton  McCoy  his 
agent  to  sell  lots  and  subscribed  his  name  to 
a  writing  which  so  far  as  material  herein 
reads  :• 

"In  consideration  of  one  dollar  and  valuable 
services  to  be  performed  by  sold  Newton  Mc- 
Coy, we  hereby  give  him  for  three  months  from 
the  date  hereof  the  exclusive  sale  of  the  teal 
property  in  Gearhart  Park  at  the  prices  indicat- 
ed upon  the  plat  of  said  park  hereto  attached, 
marked  'Exhibit  A.'  and  made  a  part  hereof." 

The  plat  thus  referred  to,  with  the  mem- 
orandum attached,  was  duly  Idratlfled  and 
received  In  evidence,  and  is  a  duplicate  of 
the  printed  plat,  having  noted  thereon  In 
red  Ink,  between  lines  representing  lots,  va- 
rious numbers  ranging  from  50  to  500.  Kin- 
ney also  conveyed  away  block  24,  which  lies 
Immediately  north  of  block  23,  but  is  sep- 
arated from  It  by  Sixth  street  He  on  Jan- 
uary 24,  1905,  executed  to  the  Theo.  Kruse 
Catering  Company,  a  corporation,  a  deed  of 
all  lots,  blocks,  and  tracts  In  Gearhart  Park 
then  remaining  unsold.  This  conveyance  in- 
cluded all  the  land  in  the  park  east  of  the 
creek,  except  blocks  23  and  24.    Tba  county 
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court  of  Clatsop  cotmty  made  an  wder,  Jan- 
vary  3, 1906,  vacating  all  the  streets  and  ave- 
nnes  east  of  the  creek  that  are  noted  on  the 
recorded  plat,  except  Sixth  street  and  the 
parts  of  Fifth  street  and  of  Summit  avenne 
which  are  north  and  east  of  blocks  28  and 
24.  AH  the  unsold  tots,  blocks,  and  tracts  In 
the  Park,  which  were  so  owned  by  the  cor- 
poration last  qamed,  were  duly  transferred 
by  mesne  conveyances  to  the  defendant, 
wUch  became  vested  with  the  legal  title 
thereto  March  29,  1910. 

Sixth  street,  between  blocks  23  and  24, 
was  excavated  to  a  depth  of  15  feet  or  more 
below  the  surface  of  the  ground  at  that 
place.  Thereafter,  to  vrtt,  on  May  11,  1011, 
Mrs.  Watte  and  her  husband  executed  a  war- 
ranty deed,  conveying  "an  of  block  23  of 
Uearhart  Park,  In  Clatsop  county,  Oregon," 
to  the  plaintiff,  who  had  paid  for  the  land  be- 
fore he  examined  the  records  of  that  coun- 
ty, and  without  knowing  that  the  printed 
plat  bad  not  been  recorded.  The  defendant 
caused  a  survey  to  be  made  of  its  real  prop- 
erty east  of  the  creek.  Immediately  south  of 
Mock  23  when  extended  to  the  railroad,  and 
on  November  4,  1911,  acknowledged  a  map 
thereof  whereon  the  land  portrayed  Is  desig- 
nated as  "Woodland  Park  Addition  to  Oear- 
bart  Park,"  which  plat  was  filed  for  record 
on  the  13th  day  of  that  month.  By  the  lat- 
ter snrv^  no  street  borders  upon  the  south 
line  of  block  23.  No  Improvement  of  any 
highway  east  of  the  creek  has  been  made, 
except  on  Sixth  street  Teams  drawing  wag- 
ons have  passed  back  and  forth  along  Sum- 
mit avenue  for  some  distance  south  of  Sixth 
street,  though  much  of  the  way  is  covered 
with  standing  timber.  If  the  angle  of  re- 
pose be  assumed  as  45*,  and  Summit  avenue 
la  only  25  feet  wide,  as  decreed,  it  would 
necessarily  follow  that,  in  cutting  down  that 
highway  to  intersect  Sixth  street,  the  bottom 
of  the  banks  of  the  excavation  would  termi- 
nate In  a  line  2%  feet  above  the  grade  Imme- 
diately to  the  north. 

The  plaintiff  in  the  summer  of  1911  orally 
Informed  the  defendant,  and  on  August  29, 
1912,  and  October  Ist  of  the  latter  year,  re- 
spectively, gave  to  it  written  notices,  that  he 
claimed  and  should  attempt  to  establish  an 
easement  60  ,feet  In  width  on  the  east  and 
south  of  his  land.  No  acknowledgment  of 
bis  claim  having  been  made,  this  salt  was 
instituted  May  5,  1913,  and  terminated  as 
hereinbefore  mentioned.  E.  P.  Waite,  who 
negotiated  the  purchase  of  block  23  for  his 
wife,  testified  that  he  bought  the  land  from 
M.  J.  Kinney  through  the  latter's  agent,  W.  I. 
Crawford.  In  referring  to  the  printed  plat,  a 
duplicate  of  which  was  received  in  evidence, 
the  witness  stated  upon  oath  that  it  was 
similar  to  the  one  which  he  saw  In  the  ofilce 
of  >Qch  principal  and  agent  at  the  time  he 
purchased ;  that  in  ccMnpany  with  Mr.  Craw- 
tatA  he  personally  examined  block  23  before 
buying  it  and   adverting   to  the  dedicated 


highways  by  which  the  land  was  bordered 
he  stated: 

"And  at  the  time  my  nnderstandinc  with  the 
agent  was  tliat  there  were  60-foot  streets  around 
the  whole  block." 

Alluding  to  white  stakes  which  he  then 
saw  driven  in  the  ground  to  indicate  the 
width  of  such  streets,  and  comparing  them 
with  a  stake  which  had  t>een  received  in 
evidence,  he  testified: 

"My  remembrance  ia  refreshed  by  this  very 
stake.  I  particularly  noticed  and  observed  that 
they  were  rather  larger  than  what  was  ordinari- 
ly pat  into  plattings,  It  seemed  to  me.  *  *  * 
Q.  Do  yon  remember  any  representations  that 
were  made  with  respect  to  these  streets,  far- 
ther than  what  is  shown  l/y  the  map?  A.  No: 
I  think  nothing  more  than  that  I  was  given  to 
understand  that  they  were  all  60-foot  streets. 
Why  I  mentioned  this  is  the  fact  that  in  buying 
that  block,  as  the  Iwilding  portion  was  shortened 
on  the  west  side  by  the  stream,  Neacozie,  I  was 
distinctly  informed  that  the  streets  bordering  it 
(the  block)  on  the  south,  east,  and  north  were 
60  feet,  which  would  ezclade  any  one  bnilding 
closer  or  encroaching  on  my  block  lines,  thus 
making  it  more  desiraUek" 

On  cross-examinatlMi  this  witness  was 
asked: 

"You  bought  this  property  more  upon  your 
own  view  ol  the  premises,  by  going  upon  it  and 
stepping  the  distances  off,  rather  than  by  this  so- 
called  plat,  here  marked  Tlalntifirg  Exhibit  A.' 
A.  Yes,  sir;  except  by  stepping  distances  off. 
Q.  You  were  not  guided  by  that  to  any  extent? 
A.  I  am  not  positive  Imt  when  Mr.  Crawford 
and  I  went  over  the  ground  that  he  had  one  of 
these  maps  (meaning  the  printed  plat),  and  as 
we  passed  along  and  would  look  at  a  block  we 
would  verify  it  on  the  map,  until  I  made  my 
selection.  We  must  have  had  something  to  guide 
OS  as  weU,  and  I  think  he  ased  one  of  these  pul>- 
lic  plats,  which  he  took  from  his  office  or  car- 
ried in  his  pocket;  but  they  had  them  distribute 
all  around,  yon  Imow." 

This  witness  further  testified  that  lots 
were  offered  him  by  Mr.  Crawford  south  of 
block  23. 

The  plaintiff,  an  attorney,  testified  that, 
when  he  purchased  block  23,  he  found  the 
stake  set  to  mark  the  southeast  comer;  .that 
60  feet  east  thereof  he  found  another  stake, 
which  he  subsequently  broke  off,  and  the  lat- 
ter post,  having  been  identified,  was  received 
in  evidence;  that  he  thereafter  found  north 
of  block  23  eight  other  white  stakes,  similar 
to  the  one  last  referred  to,  which  posts  were 
set  to  mark  the  comers  of  blocks,  in  parallel 
lines  60  feet  apart,  designating  Summit  ave- 
nue as  originally  surveyed  and  appearing  on 
the  printed  plat;  and  that  Mr.  Walte,  a 
brother-in-law,  showed  him  a  duplicate  of  the 
printed  plat  l>efore  buying  the  Ulocki  where- 
upon the  witness  advised  that  the  premises 
could  be  safely  purchased,  since  the  streets 
bordering  thereon  were  60  feet  in  width. 

W.  R.  Nicholas,  the  plaintiff's  son,  who  is 
a  surveyor,  corroborates  his  father's  testi- 
mony In  respect  to  the  discovery  of  the  stakes 
and  the  places  where  they  were  standing. 
This  witness  was  unable  to  find  any  stakes 
set  at  25  feet,  or  any  other  distance  less  than 
60  feet,  east  of  the  west  line  of  Summit  ave- 
nue, nor  could  be  find  any  stakes  east  of  the 
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creek  marking  the  soutb  line  of  Seventh 
street 

M.  J.  Kinney  testified  that  be  never  dedi- 
cated or  Intended  to  give  to  the  public  any 
real  property  soutb  of  block  23 ;  that  he  may 
have  had  an  agreement  with  some  Intending 
purchasers  as  to  the  sale  of  lots,  but  did  not 
think  he  had  delivered  to  them  any  deeds 
until  the  plat  was  recorded ;  that  be  marked 
In  lead  pencil  the  prices  to  be  demanded  for 
lots  on  a  plat  which  he  gave  to  Mr.  Crawford, 
who  made  many  sales  for  him;  that  be  had 
no  surveys  made,  except  such  as  are  delineat- 
ed on  the  recorded  plat ;  and  that  he  never 
intended  to  dedicate  any  part  of  the  premises 
In  conformity  with  the  printed  plat,  in  refer- 
ring to  which  he  stated  upon  oath : 

"I  never  saw  this  plat  until  after  it  was  print- 
ed. Q.  Do  you  remember  when  it  was  printed? 
A.  No;  I  think  not  I  think  Mr.  Crawford 
started  out  to  advertise  this  property  considera- 
ble, and  he  g'ot  out  this,  and  he  got  out  an  ad- 
vertisemeDt  sheet,  and  be  got  it  out  before  I 
saw  him;  when  I  did  sec  him.  I  called  his  at- 
tention to  some  irregularities  in  it,  but  it  was 
too  late  to  stop  it,  because  it  bad  already  been 
printed." 

This  witness,  referring  to  Seventh  street 
east  of  the  creek,  testified: 

"I  think  it  was  my  intention  tbat  there  should 
be  a  street  running  along  south  of  block  23  and 
blocks  37  and  36.  but  it  was  not  dedicated." 

In  answer  to  the  question,  "Did  you  ever 
authorize  Mr.  Crawford  to  get  out  this  map 
shown  as  Plaintiff's  Exhibit  Ar'  he  replied, 
"I  certainly  did  not."  On  cross-examination, 
however,  Mr.  Kinney  admitted  he  had  two 
surveys  made  of  the  land  west  of  the  creek ; 
but,  the  first  having  been  found  to  be  er- 
roneous, he  caused  a  resurvey  to  be  made. 
Referring  to  the  printed  plat,  to  which  was 
attached  the  written  appointment  of  Mr.  Mc- 
Coy, the  witness  stated  upon  oath  that  he 
did  not  write  the  figures  appearing  in  red 
ink  upon  that  map,  nor  did  be  believe  be 
authorized  such  notation.  Alluding  to  the 
repfesentatlons  Imputed  to  his  agent  in  nego- 
tiating a  sale  of  block  23,  he  further  testi- 
fied: 

"Mr.  Crawford  had  no  right  to  sell  any  prop- 
erty contrary  to  the  abstracts  and  plats  that  I 
furnished  him;  if  he  did,  he  went  beyond  his 
duty.  Q.  Mr.  Crawford  was  your  duly  author- 
ized agent  in  the  sole  of  the  property,  all  the 
time  from  the  time  qE  platting,  until  when?  A. 
He  sold  property  during  the  latter  part  of  1890, 
and  during  the  year  1801.  Q.  Well,  wasn't  he 
your  agent  in  contracting  for  the  sale  of  prop- 
erty in  Gearhart  Park,  Ijefore  you  filed  the  plat 
for  record?    A.  Lrimited  only." 

The  foregoing  Is  deemed  to  be  a  fair  sum- 
mary of  sufficient  of  the  evidence  to  illustrate 
the  legal  principles  Involved. 

[1]  It  is  argued  by  defendant's  counsel  that 
the  plaintiff  had  a  full,  complete,  and  ade- 
quate remedy  at  law  for  the  redress  of  his 
supposed  grievances,  thereby  precluding  a 
resort  to  a  court  of  equity,  and,  such  being 
the  case,  an  error  was  committed  in  denying 
a  motion  to  dismiss  the  suit.  No  demurrer 
to  the  complaint  appears  to  have  been  inter- 
posed.    Upon  proper  application  a  court  of 


equity  will  enjoin  interference  with  an  own- 
er's easement,  when  the  injury  complained  of 
is  irreparable,  or  the  intermeddling  Is  con- 
tinuous, or  the  remedy  at  law  for  the  recov- 
ery of  damages  will  be  inadequate.  10  Am. 
&  Eng.  Ency.  Law  (2d  Ed.)  431;  14  Cyc 
1216;  Washburn,  Easements  (4tli  Ed.)  747; 
Church  v.  Portland,  18  Or.  73,  22  Pac  528, 
6  L.  R  A.  259;  Morse  v.  Whitcomb,  54  Or. 
412,  102  Pac.  788,  103  Pac.  7TO,  135  Am.  St 
Rep.  832 ;  Gyra  ▼.  Windier,  13  Ann.  Cas.  841. 

[2]  A  court  of  equity  thus  having  general 
Jurisdiction  to  protect  an  easement  at  the 
suit  of  an  owner,  any  defect  in  a  complaint. 
Interposed  for  that  purpose  in  such  forum, 
is  waived  when  the  defendant  falls  to  demur 
for  lack  of  Jurisdiction  of  the  subject-matter 
and  also  Joins  in  an  application  for  equitable 
relief.  Kltcherslde  v.  Myers,  10  Or.  21,  23; 
O'Hara  v.  Parker,  27  Or.  156,  39  Pac.  lOM; 
Security  Co.  v.  Baker  County,  33  Or.  338,  54 
Pac.  174;  State  v.  Blize,  37  Or.  404,  61  Pac. 
735;  Moore  v.  Shofner,  40  Or.  488,  67  Pac. 
511 ;  Investment  Ca  v.  Garbade,  41  Or.  123, 
68  Pac.  6;  Klllgore  v.  Carmlchael,  42  Or. 
618,  72  Pac.  637;  Maxwell  v.  Frazier,  52 
Or.  183,  96  Pac.  648,  18  L.  R.  A.  (N.  S.)  102: 
Bradtl  v.  Sharkey,  58  Or.  153,  113  Pac.  653: 
CarroU  v.  McLaren,  CO  Or.  233,  118  Pac. 
1034;  Bowsman  v.  Anderson,  62  Or.  431,  123 
Pac.  1092,  125  Pac.  270.  The  defendant  by 
failing  to  demur  to  the  complaint,  and  by 
praying  for  affirmative  relief  In  its  answer, 
thereby  waived  all  questions,  of  Jurisdiction, 
since  a  court  of  equity  has  the  right  to  hear 
and  determine  suits  involving  easements. 

[3]  The  Important  question  to  be  consider- 
ed is  whether  or  not  the  act  of  Mr.  Kinney 
in  appointing  Mr.  Crawford  to  sell  his  lots 
and  blocks  in  Gearhart  Park,  and  In  know- 
ingly permitting  tbat  agent  to  exhibit  to  In- 
tending purchasers  a  duplicate  of  the  printed 
plat,  upon  which  Summit  avenue  was  repre- 
sented as  being  60  feet  wide  and  Seventh 
street,  east  of  Neacoxie  creek,  as  of  equal 
width,  estops  the  defendant  as  a  subsequent 
grantee  from  denying  the  representations  so 
contained  on  the  printed  plat  as  against  tbe 
plaintiff  as  the  successor  in  Interest  of  Mrs. 
Walte  the  original  purchaser  of  block  23. 
The  authority  of  an  agent  to  bind  his  prin- 
cipal in  contracts  made  with  a  third  parly 
is  measured,  not  only  by  the  agent's  express 
delegation  of  power,  but  also  by  tbat  which 
he  is  held  out  by  the  principal  as  possessing, 
provided,  however,  the  third  party  had  rea- 
son to  believe  and  did  believe  tbe  agent  was 
acting  witbin  and  not  exceeding  his  author- 
ity, and  such  party  would  sustain  a  loss  tf 
tbe  contract  was  not  regarded  as  that  of  the 
principal.  Hardwlck  v.  State  Insurance  Co., 
20  Or.  547,  26  Paa  840;  Hahn  v.  Guardian 
Assurance  Co.,  23  Or.  576,  32  Pac.  683,  37 
Am.  St  Rep.  709 ;  Connell  v.  McTx>ughUn,  28 
Or.  230,  42  Pac.  218;  Harrlsburg  Lumber 
Co.  V.  Washburn,  29  Or.  150,  156,  44  Pac. 
390 ;  Durkee  v.  Carr,  38  Or.  189,  63  P4C.  117 : 
Neppach  ▼.  O.  &  a  R.  B.  Co^  46  Or.  374, 
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80  Paa  482,  7  Ann.  Cas.  1035;'  Ramble  v. 
Cummlnga,  52  Or.  203,  95  Pac.  1111. 

[4]  It  will  be  remembered  that  Mr.  Kinney 
testified  Mr.  Crawford  possessed  only  limit- 
ed authority  to  represent  him  in  selling  lots 
and  l»Iocks.  This  statement,  as  between 
than,  is  nndoabtedly  true  as  a  matter  of 
fact;  but  as  to  a  third  person  who  dealt 
with  the  agent  such  sworn  declaration  is  not 
a  correct  expression  of  the  law  applicable  to 
the  circumstances  of  this  case.  By  permit- 
ting Mr.  Crawford  to  exhibit  to  intending 
purchasers  a  duplicate  of  the  printed  plat, 
entitled  "Gearhart  Park  as  laid  out  and  re- 
corded by  M.  J.  Kinney,  •  •  •  W.  I. 
Crawford,  Gen.  Agent,"  the  principal  thereby 
tacitly,  at  least,  represented  that  the  agency 
xaa  not  special  and  that  the  plat  so  display- 
ed had  been  duly  recorded.  From  Mr.  Kin- 
ney's sworn  statement  that  he  marked  In 
lead  pencil  the  prices  of  lots  and  blocks  on 
a  plat  which  he  delivered  to  Mr.  Crawford, 
It  is  reasonable  to  infer  that  such  map  was 
a  duplicate  of  the  printed  plat.  This  deduc- 
tion is  strengthened  by  the  written  appoint- 
ment of  Mr.  McCoy  attached  to  another 
printed  plat  on  which  were  noted  in  red  ink 
figures  representing  the  prices  demanded  for 
the  separate  pieces  of  real  property  which 
were  offered  for  sale.  As  to  who  wrote  such 
numbers  on  that  plat  is  immaterial.  The  con- 
clusion seems  Irresistible  that  Mr.  Kinney 
knowingly  permitted  intending  purchasers  to 
believe  the  printed  plat  had  been  duly  re- 
corded and  also  that  he  held  out  Mr.  CraW' 
ford  as  his  general  agent  in  negotiating  sales 
of  real  property  in  Gearhart  Park. 

Did  Mr.  Kinney,  by  such  representations 
and  conduct,  make  a  parol  dedication  of 
Summit  avenue  to  the  width  of  60  feet  east 
of  block  23,  and  of  Seventh  street  of  equal 
width  extending  south  of  that  block,  as  indi- 
cated on  the  printed  plat,  notwithstanding 
different  designations  of  such  contemplated 
highways  appear  on  the  recorded  plat?  It 
will  be  kept  in  mind  that  Mr.  Kinney  testi- 
fied two  surveys  of  land  in  Gearhart  Park 
were  made  west  of  Neacoxle  creek.  From 
the  discovery  of  white  stakes  driven  in  the 
ground  in  parallel  lines  60  feet  apart,  it  is 
believed  the  first  survey  included  land  east  of 
that  stream,  and  that  such  stakes  were  un- 
doubtedly Intended  originally  to  mark  the 
boundaries  of  Summit  aVenue.  The  stake  re- 
ceived in  evidence  and  brought  up  discloses 
on  two  sides  at  right  angle  the  letters,  "Str," 
and  on  the  third  side  the  letters  and  figures, 
"B137,"  which  number  corresponds  with 
that  of  the  block  designated  at  that  place  on 
the  printed  plat  and  indicating  the  south- 
west corner-  of  such  block.  The  letters  "Str" 
on  both  sides  of  the  stake  as  indicated,  desig- 
nate Summit  avenue  on  the  west  and  Seventh 
street  on  the  south.  It  is  fairly  to  be  in- 
ferred that  divisions  of  real  property,  as  de- 
lineated on  the  printed  plat,  were  made  to 
correspond  with  the  lines  of  the  first  survey, 
and  that  Mr.  Crawford  used  a  duplicate  of 


that  plat  to  designate  particular  lots  and 
blocks  when  negotiating  vrtth  Mr.  Walte  for 
the  sale  of  block  23,  before  the  second  plat 
was  filed  for  record.  Whether  or  not  Mrs. 
Walte's  deed  was  delivered  when  it  was  ac- 
knowledged is  Impossible  accurately  to  deter- 
mine from  the  evidence  before  us.  Mr.  Kin- 
ney's testimony  is  to  the  eCTect  that  he  be- 
lieved no  deeds  were  delivered  to  purchasers 
until  after  the  plat  was  recorded,  though 
some  deeds  were  acknowledged  prior  thereto. 
It  is  believed  the  printed  plat  antedates  the 
making  of  the  recorded  plat,  and  that  the 
former  was  used  by  Mr.  Crawford  In  nego- 
tiating a  sale  of  block  23,  ^nd  employed  in 
pointing  out  on  the  ground  the  contemplated 
highways,  by  which  the  premises  were  bor- 
dered. 

It  has  been  repeatedly  held  that  when  an 
owner  of  land  causes  it  to  be  surveyed  Into 
lots,  blocks,  streets,  and  alleys,  pursuant  to 
which  measurements  a  map  is  prepared,  rep- 
resenting the  lines  run  upon  the  ground,  and 
he  exhibits  that  map  to  intending  purchasers 
in  consummating  the  sale  of  real  property  in- 
dicated on  the  plat,  he  thereby  irrevocably 
dedicates  to  the  public  the  contemplated 
highways,  parks,  and  commons  thus  designat- 
ed, and  no  acceptance  by  any  corporate  au- 
thority is  essential  to  give  validity  to  the 
donation.  Lownsdale  v.  Portland,  1  Or.  398, 
Fed.  Cas.  No.  8,579;  Leland  v.  Portland,  2 
Or.  46;  Cirter  v.  Portland,  4  Or.  839;  Meier 
v.  Portland  Cable  Ry.  Co.,  16  Or.  500, 19  Pae 
610,  1  L.  R.  A.  856;  Hogue  v.  Albina,  20  Or. 
182,  25  Pac.  386,  10  L.  R.  A.  673;  Steel  v. 
PorUand,  23  Or.  176,  31  Pac.  479;  Spencei 
▼.  Peterson,  41  Or.  257,  68  Pac.  519,  1108; 
Nodine  v.  Union,  42  Or.  613,  72  Pac.  682; 
Oregon  City  v.  O.  &  0.  R.  Co.,  44  Or.  165. 
74  Pac.  924 ;  Christian  v.  Eugene,  49  Or.  170, 
89  Paa  419;    Moore  v.  Fowler,  58  Or.  292, 

114  Pac.  472 ;   Kuck  v.  Wakefield,  58  Or.  549, 

115  Pac.  428;  Harris  v.  St  Helens,  72  Or. 
377,  143  Pac.  941. 

[6-7]  In  order  to  establish  a  parol  dedica- 
tion, evidence  must  be  adduced  tending  to 
substantiate  a  clear  intention  to  devote  some 
particularly  described  land  to  a  public  use. 
Lewis  v.  Portland,  25  Or.  133,  35  Pac.  256, 
22  ti.  R.  A.  736,  42  Am.  St  Rep.  772 ;  Morse 
V.  Whitcomb,  54  Or.  412,  102  Pac.  788^  103 
Pac.  775,  135  Am.  St  Rep.  832;  Parrott  ▼. 
Stewart,  65  Or.  264,  132  Paa  623;  Jones  v. 
Teller,  65  Or.  328,  133  Pac.  354.  A  considera- 
tion of  all  the  evidence  tends  to  establish  an 
Intention  on  the  part  of  Mr.  Kinney  to  make 
a  parol  dedication,  to  the  public,  as  contem- 
plated highways  60  feet  in  width,  of  the  parts 
of  Summit  avenue  and  Seventh  street  that 
border  upon  block  23,  as  Indicated  upon  the 
printed  plat,  though  he  subsequently  Intended 
that  map  should  be  superseded  by  the  re- 
corded plat;  but  sales  of  land  In  Gearhart 
Park  having  been  made  by  exhibiting  to  pur- 
chasers a  duplicate  of  the  printed  plat  be- 
fore the  other  map  was  recorded,  such  cir- 
cumstances create  an  estoppel  in  pais,  pre- 
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▼entlng  blm  tfota  asserting  any  snrvey  con- 
trary to  that  evidenced  by  the  printed  plat, 
80  far  as  block  28  might  be  affected  thereby. 
[I]  The  plaintiff's  connsel,  without  offer- 
ing any  testimony  to  explain  his  failure  or 
inability  to  produce  the  original  plat  of  the 
survey  of  Gearhart  Park,  from  which  map  it 
is  asserted  the  printed  copies  must  have  been 
made,  was  permitted,  over  objection  and  ex- 
ception, to  submit  in  evidence  two  of  such 
duplicates,  and  it  is  maintained  that  errors 
were  thereby  committed.  The  statute  invok- 
ed to  sustain  the  legal  principle  insisted  upon, 
as  far  as  involved  herein,  reads : 

"There  shall  be  no  evidence  of  the  contents  of 
a  writing,  other  than  the  writing  itself,  except 
in  the  followjng  cases :  1.  When  the  original  la 
in  the  possession  of  the  party  against  whom  the 
evidence  is  offered,  and  he  withholds  it  under  the 
circumstances  mentioned  in  section  782.  2. 
When  the  original  cannot  be  prodnced  by  the 
party  by  whom  the  evidence  is  offered,  in  a 
reasonable  time,  with  proper  diligence,  and  its 
absence  is  not  owing  to  his  neglect  or  default" 
liL  O.  U  i  712. 

The  clause  thus  referred  to,  in  the  language 
liaoted,  is  as  follows: 

"The  original  writing  sliall  be  prodnced  and 
proved  except  as  provided  in  section  712.  If  the 
writing  t>e  m  the  custody  of  the  adverse  party, 
he  most  first  have  reasonable  notice  to  produce 
it.  If  be  then  fail  to  do  so,  the  contents  of  the 
writing  may  be  proved  as  in  case  of  its  loss;  but 
the  notice  to  produce  it  Is  not  necessary  where 
the  writing  itself  is  a  notice,  or  where  it  has 
been  wrongfully  obtained  or  withheld  by  the  ad- 
verse party."    Id.  {  782. 

In  order  to  uphold  the  rule  thus  declared, 
reliance  is  placed  upon  the  case  of  Jones  y. 
Teller,  65  Or.  328,  133  Pac.  864,  where  it  was 
held  that  a  blueprint,  purporting  to  represent 
the  locus  in  quo,  and  which  bad  been  received 
in  evidence,  would  not  be  considered  for  any 
pnivose,  since  no  testimony  had  been  offered 
to  prove  that  any  effort  had  been  made  to 
produce  the  original.  In  that  case  the  plain- 
tiff, referring  to  the  map  so  admitted  in  evi- 
dence, testified  that  Ills  grantor  had  a  blue- 
print something  like  that  The  lack  of  such 
proiwr  identification  afforded  a  sufficient  rea- 
son to  warrant  the  exclusion  of  the  blue- 
print 

In  the  case  at  bar,  however,  a  duplicate  of 
the  printed  plat  was  particularly  identified  as 
being  similar  to  that  used  by  Mr.  Crawford 
in  effecting  a  sale  to  Mrs.  Walte  of  block  23, 
and  as  between  her  and  Mr.  Kinney,  the  prin- 
cipal and  then  owner  of  the  premises,  each 
printed  plat  was  an  original.  "It  sometimes 
happens,"  says  an  author,  "that  there  are  a 
number  of  duplicates  of  the  same  document, 
as  in  the  case  of  placards^  newspapers,  etc. 
In  such  case,  to  prove  the  contents  any  one 
of  the  several  copies  is  admissible."  McKel- 
vey,  Evidence  (2d  Ed.)  |  272.  "Any  one  of 
duplicate  instruments  may  be  Introduced  in 
evidence  without  accounting'  for  any  other. 
In  this  connection,  however,  the  term  'dupli- 
cate' signifies  more  than  a  mere  copy;  the 
Instruments  must  be  identical  not  only  ver- 
bally but  also  In  legal  Imprnt"    19  Harvard 


Law  Bev.  12S.  See^  also,  2  Wigmore,  Er.  f 
1232.  No  error  was  committed  in  receiving 
in  evidence  duplicates  of  the  printed  plat. 

[I]  It  is  argued  tliat  an  error  was  commit- 
ted  in  reoelvtng,  over  objection  and  exemption, 
testimony  relating  to  wlilte  stalces  .found 
driven  in  the  ground  along  Summit  avenue, 
at  a  distance  of  60  feet  from  the  west  line 
thereof,  since  It  was  not  disclosed  by  whom 
ttiese  posts  were  set,  nor  that  Mr.  Walte's 
attention  was  called  to  them  when  he  ex- 
amined block  23  with  a  view  of  pqrchaalng  it 
for  his  wife.  When  the  first  survey  of  Gear- 
hart  Park  was  made  is  not  manifest  from  an 
examination  of  the  testimony.  Mr.  Kinney 
and  his  wife  acknowledged  the  deed  which 
they  gave  to  Mrs.  Walte  about  two  years  aft- 
er they  purchased  the  real  property.  Prior 
to  the  delivery  of  that  deed  Mr.  Walte  had 
examined  block  23,  stepped  the  wldtb  of  the 
highways  bordering  that  block  and  found 
them  to  I>e  60  feet,  saw  the  white  stakes  simi- 
lar to  the  one  received  in  evidence,  and  his 
attention  was  then  attracted  to  these  poets. 
Sudi  facts  do  not  bring  the  case  within  tlie 
rule  announced  in  Carlyle  t.  Sloan,  44  Or. 
357,  76  Pac.  217,  and  no  error  was  committed 
as  alleged. 

[ill  It  is  maintained  tliat  the  proposed 
dedication  to  the  public  of  the  highways^  the 
width  and  existence  of  which  are  challenged 
herdn,  cannot  be  considered  as  open  for  a 
time  exceeding  the  statute  of  limitations: 
tliat  such  dedication  was  lost  by  nonnser,  and 
that  an  error  was  conunltted  In  awarding  to 
the  plaintiff  any  relief  beyond  that  conceded 
by  the  answer.  The  sale  of  a  lot  bordexing 
upon  a  street  that  Is  indicated  on  a  plat  of 
survey,  amounts  to  an  irrevocable  offer  by 
the  dedicator,  tliat  so  far  as  he  is  conoemed, 
the  proposed  highway,  unless  legally  vacated, 
shall  forever  remain  open  to  the  public. 

[II]  A  fbrmal  acceptance  of  ttie  donation 
Is  unnecessary,  since  an  approval  of  the  gift 
by  municipal  officers  will  be  implied.  Carter 
V.  Portland,  4  Or.  339;  Melor  V.  Portland 
Cable  Ry.  Co.,  16  Or.  500,  Id  Paa  610,  1 1^  B. 
A.  866 ;  Hogue  v.  Albina,  20  Or.  182,  25  Pac 
386,  10  Ix  R.  A.  673.  The  grantees  of  the 
dedicator  may  extinguish  the  right  of  the 
public  in  and  to  a  street  by  an  unlawful  en- 
croachment thereon  for  a  term  equal  to  the 
period  of  the  statute  of  Ilmitationa,  which 
purpresture  raises  an  estoppel  against  the 
munldiwlity  on  the  ground  of  the  negligence 
of  Its  officers  In  falling  to  assert  a  right  to 
the  easement  Schooling  v.  Harrlsburg,  42 
Or.  494,  71  Paa  605;  Nodine  t.  Union.  42 
Or.  613,  72  Paa  682;  OUver  t.  Synhorst,  4S 
Or.  292,  86  Paa  376,  7  L.  B.  A.  (N.  S.)  243; 
Portland  v.  Inman-Poulsen  Lumbo'  Co.,  63 
Or.  86,  133  Paa  829,  46  L.  R.  A.  (N.  S.)  1211, 
Ann.  Cas.  1915B,  400.  Nether  Summit  ave- 
nue nor  Seventh  street  has  been  Improved  or 
encroached  upon,  except  that  Woodland  Pbri: 
addition  to  Geaihart  Park  has  been  surveyed 
and  platted  ao  as  to  join  btodi  23  on  tba 
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sonthj  and  the  defendant  is  in  such  conatrnc- 
tlye  possession  of  the  disputed  premises  as  the 
delivery  of  its  deed  Imports.  Since  there  has 
been  no  Invasion  of  the  plaintiff's  right,  the 
statute  of  limitations  never  began  to  run 
against  his  remedy. 

[12]  It  Is  urged  that  though  Mr.  Kinney, 
by  the  acts  and  ccmduct  of  his  agent,  may 
liave  made  a  parol  dedication  of  the  disputed 
easements  to  such  an  extent  as  to  be  binding 
upon  him,  the  defendant  for  a  valuable  con- 
sideration secured  Its  title  by  mesne  convey- 
ances and  had  no  knowledge  of  such  dedica- 
tion, and  hence  no  estoppel  In  i)als  can  arise 
as  against  It  In  Carter  v.  Portland,  4  Or. 
838,  it  was  determined  that  whatever  In- 
formation, respecting  a  parol  dedication  of 
imblic  parks,  was  soffldent  to  attract  the 
attention  of  a  purchaser  to  the  prior  rights 
and  eaultlee  of  the  public  In  and  to  the  prem- 
ises, so  as  to  put  him  upon  Inquiry  as  to  the 
source,  nature,  and  extent  of  the  dedication, 
would  operate  as  notice,  and  that  when  the 
evidence  showed  the  purchaser  bad  such 
knowledge  as  would  induce  further  Investl- 
satlon,  notice  would  be  Implied.  In  that  case 
the  drcumstancea  antedating  and  attending 
the  purchase  of  two  blocks  In  the  city  of 
Portland  by  the  plaintiffs  were  reviewed,  and 
tt  was  held  they  had  acquired  such  knowledge 
of  a  prior  parol  dedication  to  the  public  of 
sucfh  Uocka  as  to  prompt  Inquiry  and  charge 
them  with  notice,  and  authorize  a  reversal 
of  a  decree  which  they  had  secured  quieting 
their  tttla 

The  plat  of  Woodland  Park  addition  to 
Oearhart  Park  shows  the  initial  point  of  the 
survey  of  that  tract  Is  the  southeast  comer 
of  block  23.  The  white  stakes  driven  in  the 
ground  to  mark  the  east  and  west  borders  of 
Summit  avenue  could  have  been  found  by  the 
defendant's  agent  who  had  charge  of  the  sur- 
vey. One  of  these  stakes,  set  at  the  south- 
east comer  of  block  37,  and  60  feet  east  of 
the  southeast  corner  of  block  23,  had  there- 
on at  right  angles  the  letters  "9tr,"  clearly 
indicating  the  location  of  Seventh  street  im- 
mediately south  of  blocks  23  and  37.  As 
these  proposed  highways  were  mailed  upon 
the  ground  prior  to  the  execution  of  the  deed 
to  the  defendant,  though  neither  Summit  ave- 
nue nor  Seventh  street  is  referred  to  in  such 
deed,  the  mle  adopted  in  Green  v.  Miller,  161 
N.  O.  24,  76  S.  E.  505,  44  L.  H.  A.  (N.  S.)  231, 
is  not  controlling  herein.  From  an  Inspection 
of  the  white  stakes  mentioned  the  defendant 
could  have  obtained  such  knowledge  of  the 
original  survey  as  to  induce  an  inquiry  as  to 
the  source,  nature,  and  extent  of  the  ease- 
ments; and,  this  being  so,  notice  of  the  sur- 
vey as  thus  marked  upon  the  ground  must  be 
Implied  and  imputed  to  the.  defendant 

Other  assigned  errors  are  deemed  immate- 
rial, and  for  that  reas<Hi  they  will  not  be  dis- 
cussed. From  these  considerations  it  follows 
that  the  decree  herein  should  be  modtQed,  so 


as  to  widen  Summit  avenue,  east  of  block  23, 
from  25  feet  to  60  feet,  and  in  aU  other  re- 
spects to  be  affirmed ;  and  it  is  so  ordered. 

BURNETT  and  McBRIDB,  JJ.,  concur. 


(19  Or.  71) 
CANNON  v.  HOOD  KIVER  IBR.  DIST.  et  aL 
(Supreme  Court  of  Oregon.    Jan.  18,  1916.) 

1.  Watebs  Awn  Wai«b  Covbsks  4=a216— Ib- 

■IGATION— COKBTITDTIOrfALITT    OF    STATUTE. 

li.  O.  I;.  (  6186,  providing  for  the  assess- 
ment of  irrigation  taxes  upon  lands  within  ir- 
rigation districts  for  the  purposes  therein  con- 
templated, and  directing  the  collection  and  dis- 
bursement of  such  taxes,  is  constitutionaL 

[Ed.  Note. — For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  S  305;  Dec.  Dig. 
^9216.1 

2.  Watkbs  Awn  Watbb  Cotjbsbs  <S=>231— Ib- 

BIOATION    DiSTBIOT  —  TAXES  —  RESTBAUTINO 

GoiXKonoN— PiAAniHo. 

In  an  action  to  restrain  the  eollecticm  of 
an  irrigation  tax  assessed  by  virtue  of  L.  O.  L. 
I  6186,  plaintiff  alleged  hi  effect  that  but  a  sihall 
portion  of  his  lands  was  susceptible  of  irriga- 
tion ;  that  the  assessment  was  made  sunply  be- 
canse  the  lands  were  within  the  boundaries  of 
the_  district  and  not  according  to  the  benefits 
derived;  that  all  tracts  in  uie  district  were 
assessed  by  the  same  standard  of  valuation; 
and  that  ther*  was  a  differenee  between  his 
lands  and  other  tracts  assessed  in  the  district, 
but  he  did  not  particularize  as  ti>  how  many 
acres  could  be  irrigated,  or  as  to  what  the  dif- 
ference was  between  his  and  other  lands,  nor 
did  he  allege  that  there  was  any  difference 
in  the  location  of  his  property  with  reference  to 
the  canal,  or  give  any  reason  why  he  would  not 
be  benefited  to  the  same  extent  as  other  land- 
owners subject  to  the  tax.  Held,  that  the  com- 
plaint was  general  and  did  not  state  a  cause  of 
suit 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  (  ffi20;  Dec  Dig. 
«=»231.] 

3.  PLSAniNo  €=38— CoKOLuaiona— Fbaxtd. 

In  an  action  to  restrain  the  collection  of  an 
irrigation  tax  assessed  upon  his  lands,  it  is  not 
sufficient  for  the  plaintia  to  allege  that  the  as- 
sessment was  fraudulent,  but  he  must  state 
facts,  and  not  mere  conclusions. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  fj  12-28  V6,  68;  Dec.  Dig.  «=98.] 

4.  Taxation   4=35— Lands   of   the   United 
States— EquxTABLs  ■  Estate. 

Where  homestead  entry  has  been  made  un- 
der the  laws  of  the  United  States,  final  proof 
submitted,  and  final  certificate  issued,  it  oper- 
ates to  transfer  an  equitable  estate,  and  imme- 
diatelv  renders  the  land  liable  to  taxation,  al- 
though the  United  States  holds  the  title  until  the 
patent  issues. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  §§  17,  31-44;   Dec.  Dig.  <s=95.] 

5.  Watebs  and  Wateb  Coubsbb  €=s>231— Ib- 
bioation  Dibtbicts — Lands  Included. 

Although  the  title  to  lands,  embraced  with- 
in the  boundaries  of  an  irrigation  district  at  the 
time  such  boundaries  were  fixed  pursuant  to 
statute,  was  in  the  United  States,  an  assess- 
ment of  an  irrigation  tax  thereon  after  title 
thereto  had  passed  to  an  individnal  was  valid, 
as  at  the  time  of  such  transfer  of  title  the  lands 
were  embraced  within  the  limits  of  the  district 
as  legally  as  they  were  within  the  limits  of  the 
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county,  and  no  fartlier  proceedings  were  neces- 
sary to  lay  a  foundation  for  levying  tax  thereon.' 
[Ed.  Note. — For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  {  320;  Dec.  Dig.  «=> 
231.] 

6.  Watebs  and  Wate«  Coubses  «s>231— Ib- 
BiOATioN  Districts— Pbksumptions. 

In  a  suit  to  restrain  the  collection  of  an 
irrigation  tax,  when  the  validity  of  the  irriga- 
tion district  is  not  questioned,  it  must  be  as- 
sumed that  the  district  was  legally  organized. 
[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  f  320;  Dec.  Dig. 
<S=»231.] 

7.  Waters  and  Wateb  Coubses  $=9231— Ib- 
bioation  distbicts— restbainiha  coixeo- 
TioN  or  Taxes. 

When  plaintiff  dainis  that  his  lands  are  not 
susceptible  of  irrigation,  and  that  irrigation 
would  be  injurious,  the  equitable  powers  of  the 
court  cannot  be  invoked  to  relieve  him  from  the 
burden  of  taxation  without  benefit  until  after 
he  has  demanded  frem  the  district  board,  and 
been  refused,  the  rijKht  to  have  his  lands  set 
apart  from  tne  district 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  {  820;  Dec.  Dig. 
<S=231.] 

8.  Taxation  «=9610  —  Restbainino  Coixbo- 
TiON  07  Taxes— CoNDinoNB  Pbecedent. 

One  invoking  the  powers  «f  a  court  of 
equity  must  do  equity,  and,  before  a  taxpayer 
can  be  heard  to  urge  the  invalidity  of  a  tax  and 
enjoin  the  collection  of  an  excessive  levy,  ho 
must  first  pay  or  tender  for  payment  the  amount 
legally  levied. 

(Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  {  1244;  Dec.  Dig.  <8=»610.1 

In  Bana  Appeal  from  Circuit  Court,  Hood 
River  County;  W.  L.  Bradshaw,  Judge. 

Action  by  A.  M.  Cannon,  as  trustee  for  Ouy 
W.  Talbot,  and  others,  against  Hood  Riv- 
er Irrigation  District,  and  others,  to  restrain 
the  collection  of  an  irrigation  tax.  Decree 
for  defendants  sustaining  a  demurrer,  plain- 
tiff appeals.    Affirmed. 

This  Is  an  appeal  by  the  plaintiff  from  a 
decree  sustaining  the  demurrer  to  his  com- 
plaint and  dismissing  tbe  suit  His  pleading 
alleges,  in  substance,  that  he  is  the  owner  in 
fee  simple  of  12&  acres  of  land  described  there- 
in situated  in  the  Hood  River  irrigation  dis- 
trict; that  the  defendant  was  organized  and 
is  existing  under  the  provisions  of  chapter  7, 
at  41,  Jj.  O.  U;  that  during  the  year  1909, 
under  tbe  provisions  of  section  6186,  L.  O.  L., 
the  district  assessor  assessed  80  acres  of  plain- 
tiff's land  at  $18,000  for  the  purpose  of  pay- 
ing interest  on  bonds  issued  by  the  district 
in  1905,  to  tbe  amount  of  $100,000,  and  for 
construction  expenditures  incurred  by  it,  the 
.(ax  amounting  to  $252.  The  plaintiff  seeks 
to  restrain  tbe  collection  of  sucb  tax  upon 
three  separate  grounds:  (1)  That  tbe  com- 
position of  the  soil  and  tbe  topographical  for- 
mation is  sucb  that  but  a  small  portion  of 
tbe  whole  area  is  susceptible  of  irrigation, 
and  the  Irrigation  of  tbe  land  is  of  doubtful 
expediency;  that  the  officers  levied  the  as- 
sessment simply  because  bis  lands  are  within 
the  boundaries  of  the  district,  and  not  ac- 
cording to  the  benefit  derived ;   and  tbat  for 


tbe  same  year  they  assessed  all  tbe  tracts 
therein  by  tbe  same  standard  of  valuatioD 
to  an  amount  sufficient  at  14  mills  on  tbe  dol- 
lar to  pay  tbe  interest  and  expenses  of  the 
district;  (2)  tbat  at  the  time  of  tbe  organi- 
sation of  tbe  district  the  title  to  the  lands 
on  which  tbe  assessment  was  made  was  in 
the  government  of  tbe  United  States  and  so 
remained  until  April  11,  1907,  when  patent 
issued;  that  no  steps  had  been  taken  after 
tbe  Issuance  of  the  patent  to  include  tbe 
lands  within  tbe  boundaries  of  the  district 
prior  to  the  assessment,  therefore  the  same 
were  not  legally  within  8U<±i  boundaries,  and 
for  that  reason  tbe  assessment  was  null  and 
void;  (3)  tbat  tbe  assessor  of  tbe  district 
for  tbe  purpose  of  the  assessment  Illegally 
placed  a  valuation  of  $226  an  acre  on  80  acres 
of  bis  land,  well  knowing  that  the  same  was 
not  worth  to  exceed  $100  an  acre,  and  that 
sucb  valuation,  was  so  fixed  fraudulently  and 
capriciously  for  tbe  purpose  of  compelling 
tbe  plaintiff  to  pay  more  than  bis  equable 
share  of  the  taxes  of  such  district ;  and  that 
the  assessor  was  unfair,  in  that  be  appor- 
tioned to  plaintiff  a  greater  number  of  acres 
of  tbe  whole  area  of  bis  tract  than  he  did 
to  other  residents  of  land  of  the  same  charac- 
ter of  about  the  same  or  greater  area.  The 
defendant  demurred  to  tbe  complaint  for  the 
reason  that  the  same  did  not  state  facts  suf- 
ficient to  constitute  a  cause  of  suit. 

A.  M.  Cannon,  of  Portland,  in  pro.  per.  E. 
E.  Stanton,  of  Hood  River  (John  Baker,  of 
Hood  River,  on  tbe  brief),  for  respondents. 

BEAN,  J.  (after  stating  the  facts  as  above). 
[1]  Section  6186,  U  O.  U,  provides: 

"Tbe  district  assessor  most,  between  the  first 
Monday  in  March  and  the  first  Monday  in  June 
of  each  year,  assess  all  the  lands  situated  in 
the  district  as  hereinafter  stated.  He  must 
view  and  assess  upon  tbe  lands  situated  in  the 
district  a  charge  sufficient  to  pay  all  charges 
and  expenses,  and  all  obligations  incurred  by 
virtue  *  *  *  of  the  issuing  of  any  bonds, 
as  herein  contemplated,  for  the  construction, 
purchase,  or  acqmsition  of  any  canals,  works, 
or  property  as  contemplated  in  this  act  And 
all  lands  situated  witlun  said  district  shall  bo 
assessed  and  a  charge  placed  thereon,  in  the 
manner  herein  contemplated,  in  proportion  to 
the  benefit  derived  by  the  construction  •  •  • 
of  any  canals,  works,  or  properjty,  according  to 
the  benefit  of  each  lot,  parcel,  or  tract  of  land 
actually  and  separately  received,  which  charges 
must  be  collected  and  paid  into  the  district 
treasury  and  must  be  placed  to  the  credit  of  the 
district,  and  paid  out  as  in  this  act  provided." 

It  is  contended  by  plaintiff  that  the  stat- 
ute pursuant  to  which  the  tax  was  levied  is 
unconstitutional.  The  law  is  valid  and  has 
been  upheld  and  action  thereunder  sustained 
by  this  court  in  several  cases,  namely,  Board' 
of  Directors  v.  Peterson,  64  Or.  46,  128  Pac. 
837,  129  Pac.  123;  Board  of  Directors  v.  Pe- 
terson, 149  Pac.  1051;  Rathfon  v.  Payette, 
etc.,  Irrig.  Dist,  149  Pac  1044.  Laws  of  tbe 
same  purport  have  been  enacted  and  upheld 
by  tbe  courts  in  several  states. 

[2]  Tbe  complaint   of  plaintiff   Is   a  gen- 
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eral  one.  Whfle  he  alleges  that  but  a  small 
portion  of  the  whole  area  of  the  120-acre 
tract  Is  susceptible  of  irrigation,  no  state- 
ment is  found  as  to  how  many  acres  can  be 
so  irrigated.  A  portion  of  his  lands  being 
situated  so  as  to  be  Irrigated  from  the  system 
then  being  constructed,  the  same  would  be 
benefited  thereby.  While  plaintiff  Indicates 
that  there  is  a  difference  between  his  land 
and  other  tracts  assessed  in  the  district,  be 
makes  no  mention  of  what  the  difference  is, 
or  whether  It  is  trifling  or  substantiaL  He 
avers  that  80  acres  of  his  domain  were  as- 
sessed at  $225  an  acre,  and  that  other  lands 
In  the  district  were  taxed  by  the  same  stand- 
ard of  valuation;  yet  it  is  not  alleged  that 
there  was  any  difference  in  the  location  of 
his  property  with  reference  to  the  canal,  or 
otherwise,  or  any  reason  shown  why  he 
would  not  be  benefited  to  the  same  extent  as 
other  landowners  subject  to  the  tax.  The 
first  cause  of  the  complaint  does  not  state  a. 
cause  of  suit. 

[3]  The  third  separate  cause  of  suit,  to 
the  effect  that  the  assessor  placed  a  valua- 
tion of  $225  an  acre  upon  the  land  when 
he  Icnew  at  the  time  that  It  was  not  worth  in 
excess  of  $100  an  acre,  and  that  the  assess- 
ment was  fraudulently  and  capriciously  made 
for  the  purpose  of  compelling  the  plaintiff 
to  pay  more  than  bis  equable  share  at  the 
taxes,  is  a  mere  conclusion.  Facts  are  not 
stated  showing  that  other  acres  in  the  dis- 
trict were  not  assessed  upon  the  same  valna- 
tion,  and  in  order  for  the  plaintiff  to  be  in- 
jured his  assessment  must  be  shown  to  be  out 
of  proportion  to  that  of  the  other  lands 
taxed.  It  is  not  sufficient  for  the  defendant 
to  allege  that  the  assessment  was  fraudulent, 
but  it  is  incumbent  upon  him  to  state  the 
facts  upon  which  such  wrong  is  based. 
Fraud  will  not  be  presumed.  So.  Oregon 
Co.  V.  Coos  County,  39  Or.  185,  64  Pac.  646. 

[4]  The  second  cause  of  suit  alleges  that 
at  the  time  of  the  organization  of  the  district 
the  title  to  the  lands  was  in  the  govern- 
ment of  the  United  States.  It  does  not. 
show  whether  at  tliat  time  the  final  certifi- 
cate for  the  land  had  been  issued  by  the 
United  States  Land  Department. 

Wherie  a  homestead  entry  haa  l>een  made 
under  the  laws  of  the  United  States,  final 
proof  submitted,  and  final  certificate  issued, 
it  operates  to  transfer  an  equitable  estate, 
and  immediately  renders  the  land  liable  to 
taxation,  although  the  United  States  holds 
the  title  until  the  patent  issues.  Johnson  v. 
Crook  County,  53  Or.  329,  100  Pac.  294,  133 
Am.  St.  Rep.  834 ;  37  Cyc.  867. 

[6]  However,  the  tax  upon  the  tract  in 
question  was  not  levied  prior  to  the  issu- 
ance of  the  patent  Tke  boundary  lines  of 
the  irrigation  district  had  been  fixed  pursu- 
ant to  the  statute  in  so  far  as  shown  by  the 
complaint,  and  when  the  title  passed,  from  the 
government  of  the  United   States  the  land 


was  embraced  within  the  limits  of  the  Irrlgat- 
tlon  district  Just  as  legally  as  it  was  within 
the  limits  of  the  county;  and  no  further 
proceedings  were  necessary  in  order  to  lay 
a  foundation  for  levying  a  tax  thereon.  If 
the  plaintiff  was  dissatisfied  on  account  of 
his  land  being  included  within  the  district, 
be  should  have  pursued  the  remedy  pointed 
out  by  the  statute. 

[I,  7]  This  is  not  an  action  to  test  the  val- 
idity of  the  corporation,  and  we  must  assume 
that  the  district  was  legally  organized.  O. 
S.  U  Ry.  Co.  T.  Pioneer  Irrig.  Dist,  16  Idaho, 
578,  102  Pac.  904.  In  Andrews  v.  Ullian 
Irrig.  Dlat.,  66  Neb.  458,  92  N.  W.  612,  97 
N.  W.  336,  where  an  Irrigation  district  was 
formed  under  a  law  similar  to  ours,  plain- 
tiff claimed  that  his  lands  were  not  suscepti- 
ble of  irrigation,  were  wet  and  swampy  re- 
quiring drainage,  and  tUat  irrigation  would 
be  injurious.  It  was  held  that  the  equitable 
powers  of  the  court  could  not  be  involted  to 
relieve  the  plaintiff  from  the  burden  of  taxa- 
tion without  benefit  until  after  he  had  de- 
manded from  the  district  board,  and  been 
refused,  the  right  to  have  his  lands  set  apart 
from  the  district  The  law  governing  irrtga- . 
tion  districts  has  been  three  times  amended 
since  the  tax  in  question  was  levied. 

[81  Passing  the  matter  of  the  manner  of 
asserting  the  complaint,  there  is  another  vo- 
tent  reason  why  the  plaintiff  cannot  enjoin 
the  collection  of  the  tax.  One  invoktag  the 
powers  of  a  court  of  equity  must  do  equity, 
and  before  a  taxpayer  can  be  heard  to  urge 
the  invalidity  of  a  tax  and  enjoin  the  collec- 
tion of  an  excessive  levy,  he  must  first  pay 
or  tender  for  payment  the  amount  legally 
levied.  The  defendant  fails  to  allege  that  he 
has  done  this.  Brown  v.  School  Dist,  1^ 
Or.  345,  7  Pac.  357;  Goodnough  v.  Powell, 
23  Or.  525,  32  Pac.  396;  Hibernian  Benevo- 
lent Sode^  V.  Kelly,  28  Or.  173,  42  Paa  8, 
30  li.  R.  A.  167,  52  Am.  St  Rep.  769;  Dayton 
V.  Multnomah  Co.,  34  Or.  239,  247,  55  Pac. 
23;  Alliance  Trust  Co.  v.  Multnomah  Coun- 
ty, 88  Or.  433,  437,  63  Pac.  498.  The  com- 
plaint is  vulnerable  to  the  demurrer. 

There  was  no  error  in  the  ruling  of  the 
lower  court,  and  the  Judgment  is  afSrmed. 

EAKIN,  J.,  took  no  part  in  the  considera- 
tion of  this  case.    HARRIS,  J.,  did  not  sit 


era  Or.  1) 
STATE  ex  rel.  MULLINS,  Dist  Atty.,  t. 
PORT  OF  ASTORIA  et  aL 

(Supreme  Court  of  Oregon.     Jan.  11,  1916.) 

1.   CONSTITOTIONAL  LAW  $=3l5  —  CONSTEUC- 

noN  OF  Constitution. 

Sections  of  the'  Constitution  relatiiig  to  the 
same  sabject-matter  must  he  read  and  construed 
together. 

[Ed.  Note. — For  other  cases,  see  Constitutional 
Law,  Cent  Dig.  {  9 ;   Dec.  Dig.  <8=>15.] 
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2.  MtmzciPAZ.  OoBPosATioiTS  «s>56  —  Powers 

OFGoviEBNiaSNT— CONBTBCOTION  OF  CONSTI- 

Tunow. 

Althoufh  the  chief  irarpose  in  constraiiiK 
constitutional  provisioiia  is  to  ascertain  and  give 
efftet  to  the  intention  as  expressed  in  the  lan- 
guage employed,  nevertheless  sections  designed 
to  grant  attributes  of  sovereignty  to  specified 
local  subdivisions  of  the  state,  thus  Umiting  the 
power  of  the  Legislature,  should  be  strictly  con- 
strued. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  |  148;  Dec.  Dig.  «=» 
S6.} 

3.  Mttnicipal  Corporations  «=34^MTrNici- 
PAi.rnE&— Distinctions. 

Const  art  11,  f  2,  as  amended  in  1006,  de- 
clares that  corporations  may  be  formed  under 
general  laws,  but  shall  not  be  created  by  special 
laws,  and  that  the  Legislative  Assembly  shall 
not  enact,  amend,  or  repeal  any  charter  or  act  of 
incorporation  for  any  municipality,  city,  or 
town,  but  the  legal  voters  of  every  city  and  town 
may  enact  and  amei)d  their  municipal  charter, 
subject  to  the  constitution  and  laws  of  the  state. 
Article  4,  |  la,  declares  that  the  initiative  and 
referendum  powers  reserved  to  the  people  are  re- 
served to  the  legal  voters  of  every  municipality 
and  district  as  to  all  local,  special,  and  munia- 
pal  legislation  of  every  character,  and  that  the 
manner  of  exercising  such  powers  shall  be  pre- 
scribed by  general  laws,  except  tiiat  cities  and 
towns  may  provide  for  the  manner  of  exercising 
the  initiadve  and  referendum  powers  as  to  their 
municipal  legislation.  Held,  that  both  constitu- 
tional provisions  recognize  a  distinction  between 
cities  and  towns  which  are  pure  municipalities 
and  other  municipalities  which  do  not  have  so 
extensive  a  power. 

[Ed.  Note.— F<Ar  other  cases,  see  Mnnidpal 
Corporations,  Cent  Dig.  §§  4,  S;  Dec.  Dig. 
«S=»4.] 

4.  munioifai.  cobpokaiiona  «=s>1  —  pobts  — 
Natubx  of. 

A  port  organized  under  L.  O.  Ia  {|  6114- 
6125,  declaring  that  municipal  corporations  desig- 
nated as  ports  may  be  incorporated,  and  that 
they  may  malce,  change,  and  abolish  such  rules 
and  regulations  for  the  use  or  navigation  in  har- 
bors or  rivers  or  the  placing  of  obstructions  or 
the  removal  therefrom  as  may  be  convenient  and 
such  rules  and  regulations  may  be  enforced  by 
fines  and  penalties,  is  a  municipal  corporation 
within  Const  art  4,  i  la,  art  11,  {  2. 

[Ed.  Note.— For  other  cases,  see  Mnnidpal 
Conwrations,  Cent  Dig.  |(  1,  1^;  Dec.  Dig. 
<S=>1. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Municipal  Corpora- 
tion.] 

5.  MuniOIPAI.    COBPORATIONB   4s>57— POWERS 

OF  —  Definition  —  "Intbaitoral"  —  "Ex- 
tra ioibai.." 

The  powers  of  a  municipal  corporation  are 
"intramural"  and  "extramural";  the  one  being 
the  powers  exercised  within  the  corporate  limits, 
and  the  other  being  those  exercised  without 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {}  144,  148 ;  Dec.  Dig. 
€=s»57.] 

6.  MXTNICIPAL   OOBPOBAtlONS  9=>6d~P0WEBS 
— RiORT  TO  EXKBOISE. 

While  Const  art  4,  f  la,  authorizes  cities 
and  towns  to  _  prescribe  the  manner  for  exer- 
cising the  initiative  and  referendum  powers  as 
to  local  matters,  and  article  11,  f  2,  authorizes 
them  to  amend  their  own  municipal  charters 
subject  to  general  laws,  a  city  or  town  is  not  en- 
titled to  assume  extramural  authority  which  has 
not  been  granted  by  prior  legislative  act,  the 


constitutional  provisions  being  applicable  only 
to  intramural  powers. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  |  148;  Dee.  Dig.  «s» 
56.1 

7.  MxmioiPAL  Corporations  «=>47  —  PowKBs 

— CUABTBRS— AUKNDUBNT. 

A  port  incorporated  under  L.  O.  In  Sf  6114- 
6125,  attempted,  after  section  6121  was  amended 
in  1916  (Laws  1915,  p.  62)  by  adding  a  provi- 
sion empowering  ports  to  acaulre  and  operate 
steamboats  and  other  craft  for  transportation 
business,  to  exercise  such  powers,  although  the 
amendment  had  not  been  accepted  by  the  voters 
of  the  port  Const  art  11,  I  2,  provides  tliat 
corporations  may  be  formed  nnder  the  general 
law  but  shall  not  be  created  by  special  laws,  that 
the  Legislature  shall  not  enact  amend,  or  repeal 
anjr  charter  or  act  of  incorporation  for  any  mu- 
nicipality, dty,  or  town,  and  that  the  voters  of 
each  city  and  town  may  enact  and  amend  their 
munidpal  charter  subject  to  state  laws.  Article 
4,  I  la,  declares  that  the  initiative  and  referen- 
dum powers  reserved  to  the  people  are  reserved 
to  the  legal  voters  of  every  municipality  *od 
district  as  to  all  local  and  special  and  municipal 
legislation,  and  that  the  manner  of  exercising 
the  power  shall  be  prescribed  by  general  laws, 
except  that  cities  and  towns  may  provide  for 
the  manner  of  exercise.  Held,  that  as,  in  view 
of  the  two  constitutional  provisions,  the  Legisla- 
ture is  not  precluded  from  amending  laws  pre- 
viously passed  concerning  municipalities  other 
than  towns  or  dtiee,  and  as  a  port  can  exercise 
no  imwer  unless  authorized  t^  law,  the  port 
may,  though  the  amendment  was  not  adopted  by 
its  electors,  engajge  in  transportation  business; 
such  adoption  being  unnecessary. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  i  126;  Dec  Dig.  ^=> 
47.] 

Bean,  J.,  dissenting. 

In  Banc.  Appeal  from  Circuit  Conrt,  Clat- 
sop County;  X  A.  Eakin,  Judge. 

Suit  by  the  State,  on  the  relation  of  G.  W. 
Mnlllns,  District  Attorney  of  Clatsop  Conn- 
ty,  against  the  Port  of  Astoria,  a  munic- 
ipal corporation,  and  G.  B.  McLeod  and  oth- 
ers, commissioners  <tf  the  Port.  From  a  de- 
cree dismissing  'the  suit,  plaintiff  appeals^ 
Affirmed. 

In  1909  the  Legislature  enacted  a  law — 
"to  provide  for  incorporation  under  general  law 
of  ports  in  counties  bordering  upon  bays  or  riv- 
ers navigable  from  the  sea  or  containing  bays  or 
rivers  navigable  from  the  sea,  and  to  provide 
for  the  manner  of  incorporating  such  ports  and 
defining  the  powers  of  ports  so  incorporated." 

The  statute  appears  as  cliapter  39  in  Laws 
of  1909,  and  Is  codified  in  Lb  O.  Li  from  sec- 
tion 6114  to  6125,  inclusive.  The  purpose  of 
the  Legislature  Is  accomplished  by  providing 
for  a  petition,  an  election,  a  canvass  of  tbe 
votes,  and  a  proclamation  of  the  result  of 
the  election.  It  Is  stated  in  section  6120,  L. 
O.  L:,  that  from  and  after  the  date  of  tbe 
proclamation  made  by  tbe  county  court  the 
territory— 

"embraced  witliin  die  limits  defined  in  sach 
proclamation  shall  be  a  separate  district  to  be 
known  as  the  port  whose  name  is  specified  in 
such  proclamation,  and  the  inhabitants  thereof 
shall  be  a  corporation  by  the  name  and  style  of 
tbe  port  specified  in  such  proclamation,  and  as 
such  shall- have  perpetual  succession,  and  by  the 
said  names  shall  exercise  and  carry  out  the  cor- 
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porate  powen  and  objects  hereinafter  conferred 
and  declared.'' 
Under  the  terms  of  section  6121: 
"Such  corporation  sliall  have  power":  (1)  To 
ImproTe  all  Days,  rivers,  and  harbors  within  its 
limits  and  between  its  limits  and  the  sea:  (2) 
to  contract  with  the  (OTemment  of  the  United 
States  to  do  any  part  of  tlie  work  of  making  or 
maintaining  such  a  depth  of  water  as  the  soTem- 
ment  of  the  United  States  may  from  time  to 
time  determine  to  make  or  maintain ;  (3)  to  ex- 
ercise the  right  gf  eminent  domain  in  carrjring 
on  any  work  wliich  the  port  is  authorized  to  do ; 

(4)  to  exercise  control  of  all  bays,  rivers,  and 
harbors  within  their  limits,  and  between  their 
limits  and  the  sea,  with  the  power  to  make, 
change,  or  abolish  wharf  lines  and  "to  make,  es- 
tablidi,  change,  modify  or  abolish  sach  rules  and 
regolations  for  the  use  or  navigation  in  such 
harbors  and  riven,  or  the  placing  of  obstructions 
therein  or  the  removal  of  obstructions  there- 
from, as  it  may  deem  convenient,  requisite  or 
necessary  or  in  the  best  interests  of  the  maritime 
siiipping  and  commercial  interests  of  the  said 
port,  and  the  said  rules  and  regulations  so  made 
by  it  to  be  enforced  by  such  fines,  penalties,  and 
punishments  as  it  in  the  exerdsel  of  sound  dis- 
cretion may  deem  necessary;  and  the  fines  or 
penalties  so  imposed  or  levied  shall  be  recovered 
In  the  name  of  said  corporation  in  any  court  of 
this  state  having  jurisdiction  of  actions  for  the 
recovery  of  fines  and  penalties  imposed  by  state 
laws,  and  shall  inure  and  belong  to  said  corpora- 
tion, and  all  panishmenta  so  miposed  shall  be 
enforced  in  the  name  of  said  corporation  in  any 
of  the  courts  of  this  state  having  jurisdiction  of 
crimes   and    misdemeanors   under   sdd    laws"; 

(5)  to  establish,  maintain,  and  operate  a  tugboat 
and  pilotage  service  in  said  port  and  between 
said  port  and  the  sea,  and  to  tliat  end  to  pur- 
chase, lease,  and  operate  boats;  (6)  to  acquire 
lands,  to  construct  canals,  and  maintain  and  op- 
erate wharves,  warehouses,  and  dry  docks ;  (7) 
to  do  anything  which  may  become  requisite,  nec- 
essary or  convenient  in  carrying  out  any  of  the 
powers  granted ;  (8)  to  borrow  money  and  issue 
bonds;.  (9)  to  assess,  levy,  and  collect  taxes  up- 
on all  property  within  its  boundaries. 

We  read  In  section ,6122,  L.  O.  L.,  that: 

"The  power  and  autiiority  given  to  corpora- 
tions organised  nnder  the  provisions  of  this  act 
is  vestedf  in  and  shall  be  exercised  by  a  board  of 
eommissioners,  five  in  namt>er,  each  of  whom 
shall  be  a  qnalified  voter  within  the  limits  of 
said  coriwratlon." 

Within  ten  days  from  the  Issnance  of  the 
procbunatlon  by  the  county  court  declaring 
that  the  legal  voters  have  created  a  port,  the 
Governor  of  the  state  appoints  five  commisr 
doners,  who  shall  serve  for  definite  periods 
after  which  their  successors  are  elected  by 
the  legal  voters  of  the  port 

The  port  of  Astoria  '«f as  organlssed  in  1810 
tinder  the  general  taw  providing  for  the  In- 
corporation of  porta  The  Legislative  Assem- 
bly In  19IS  (Laws  1916,  p.  62)  amended  sec- 
tion 6121  by  adding  the  following: 

"Also  to  acquire,  charter,  own,  maintain  and 
operate  steamboats,  power  boats,  vessels  and  wa- 
ter crafts  for  the  transportation  of  all  kinds  of 
merchandise,  passengers  and  freight  for  hire, 
and  to  engage  generally  in  the  coastwise  trade 
and  commerce  Mth  domestic  and  foreign  and  in 
transporting  for  hire  all  kinds  of  merchandise 
and  freight.  Also  to  establish,  operate  and 
maintain  water  transportation  lines  in  any  of 
the  navigable  waters  of  the  state  of  Oregon  and 
waters  tributary  thereto,  any  portion  of  which 
may  touch  the  boundaries  of  such  port.  Also  to 
own,  acquire,  construct,  operate  and  maintain 
lailroad  terminal  grounds  and  yards,  and  con- 
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struct,  operate  and  maintain  sndi  line  or  lines 
of  railroad,  with  necessary  side  track,  turnouts 
and  switches  and  connection  and  arrangements 
with  other  common  carriers,  as  in  the  judgment 
of  the  -port  commissioners  may  facilitate  water 
commerce  between  such  point  and  pcrints  within 
the  boundaries  of  the  port  as  the  port  commie- 
sioners  may  from  time  to  time  determine,  all  for 
hire,  and  to  carry  and  transport  freight  and  to 
move  passenger  trains  thereon  and  thereover 
for  hire.  Also  to  engage  generally  In  the  bnsi- 
ness  of  buying  and  selling  coal,  fuel  oil  and  all 
kinds  of  fuel  for  steamboats  and  power  boats 
and  power  vessels  of  all  kinds,  and  generally  to 
do  and  cause  to  be  done  all  tUngs  necessary  and 
convenient  whether  herein  expressed  or  not  to 
successfully  carry  out  the  powers  herein  grant- 
eu. 

After  narrating  the  organization  of  the 
port  and  reciting  the  amendment  to  section 
6121,  L.  O.  Li,  the  complaint  alleges : 

That  the  commissioners  are  claiming  that  the 
amendment  of  1015  enlarged  the  powers  of  the 
port  of  Astoria  so  as  to  enable  the  board  of  com- 
missioners to  acauire  and  onerate  boats  for  the 
transportation  of  passengers  and  freight;  that 
the  legal  voters  of  the  port  have  never  amended 
the  charter  of  the  port  nor  held  an  election  for 
that  purpose;  that  the  "port  of  Astoria  has 
properly  and  legally,  in  so  fkr  as  It  had  the  pow- 
er, so  to  do  passed,  adopted,  and  ordained  resolu- 
tions and  ordinances  in  the  manner  provided  by 
its  act  of  incorporation,  to  establish,  maintain, 
own,  and  operate  steamboats,  power  boats,  ves- 
sels and  water  crafts  for  the  transportation  of 
all  kinds  of  merchandise,  passengers,  and  freight 
for  hire,  and  to  establish,  operate,  and  maintain 
water  transportation  lines  upon  the  navigable 
waters  of  the  state  of  Oregon";  that  the  port 
has  already  expended  over  $5,000  for  tlie  par- 
pose  of  establishing,  operating,  and  maintaining 
water  and  transportation  lines,  and  will,  unless 
restrained,  expend  "the  sum  of  $100,000  to  pur- 
chase, own,  maintain,  and  operate  steamboats, 
power  boats,  vessels,  and  water  crafts  for  the 
transportation  of  all  kinds  of  merchandise,  pas- 
sengers, and  freight  for  hire,  and  to  establish, 
operate,  and  maintain  water  transportation  lines 
in  the  navigable  waters  of  the  state  of  Oregon 
and  waters  tributary  thereto." 

The  complaint  concludes  with  a  prayer 
asking  that  the  commissioners  be  restrained 
from  acquiring  or  operating  boats  fbr  the 
tranqK>rtatlon  of  passengers  or  freight.  The 
plalntUI  declined  to  plead  further  after  a 
demurrer  to  the  complaint  was  sustained,  and 
thereupon  the  court,  rendered  a  decree  dis- 
missing the  suit.  The  appeal  prosecuted  by 
the  plaintiff  presents  only  such  questions  as 
were  raised  by  the  d^nurrer. 

C.  W.  MuUIns,  Dlst  Atty.,  and  Norblad  ft 
Hesse,  all  of  Astoria,  for  appellant  W.  W. 
Cotton,  Arthur  C.  Spencer,  and  Carey  & 
Kerr,  all  of  Portland  (Omar  0.  Spencer,  of 
Portland,  on  the  brief),  amid  curiae.  O.  O. 
Fnlton  and  A.  O.  Fulttm,  both  of  Astoria,  for 
respondents. 

HABAIS,  J.  (after  stating  the  facts  as 
above).  It  will  be  observed  from  the  forego- 
ing statement  that  the  situation  presented' 
here  is  one  where  the  port  of  Astoria  was 
incorporated  In  1910  nnder  a  general  law 
which  was  enacted  In  1909,  and  which  did 
not,  at  the  time  of  the  incorporation  of  the 
I  port  of  Astoria,  include  the  power  to  acquire 
I  and  operate  boats  for  the  transportation  of 
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pasaengera  and  freight;  In  1016  the  general 
law  was  amended  so  as  to  add  to  the  powers 
of  a  port,  previously  enumerated  and  defined 
by  the  act  of  1909,  the  right  to  maintain 
boats  for  the  transportation  of  freight  and 
passengers;  the  legal  roters  of  the  port 
have  never  held  an  election  to  decide  whether 
they  desire  to  exercise  the  new  power  nam- 
ed by  the  amendment;  and  the  commission- 
ers are  acting  on  the  assumption  that  the 
amendment  of  1916  by  Its  own  force  c<m- 
ferred  upon  all  existing  ports  adequate  au- 
thority to  engage  in  the  transportation  busi- 
ness. 

On  the  facts  narrated  by  the  complaint, 
the  defendants  argue  that  the  Legislature 
possesses  supervisory  control  over  ports,  and, 
when  exercising  such  control,  has  full  au- 
thority to  regulate  or  enlarge  or  even  to 
withdraw  powers  previously  granted;  that, 
when  the  Legislature  does  speak  through  a 
general  law,  which  la  any  way  allecte  exist- 
ing ports,  that  general  law  by  its  own  compel- 
ling force  immediately  operates  upon  all  ex- 
isting ports ;  and  that  therefore  the  amend- 
ment of  1915  by  its  ovm  vigor  conferred 
upon  the  port  of  Astoria  and  an  other  lUce 
corporations  the  right  to  operate  boate  for 
the  transportation  of  passengers  and  freight. 
The  plaintiff  takes  the  position  that  the  port 
of  Astoria  is  a  municipality  with  a  diarter 
which  cannot  be  amended  by  the  Legislature, 
and  that  therefore  the  iiort  cannot  engage 
in  the  transportation  business  until  the  legal 
voters  first  accept  the  privilege  offered  by 
the  act  of  1915  and  Incorporate  the  addition- 
al power  into  the  charter  by  an  election  held 
for  that  purpose. 

Hie  difference  in  the  conclusions  reached 
by  the  lltigante  Is  traceable  to  the  wide 
divergenoe  of  the  opinions  held  by  them 
concerning  the  proper  construction  to  be 
placed  upon  section  2  of  article  11  and  sec- 
tion la  of  article  4  of  the  stete  Constitution. 
The  storm  center  of  the  dispute  between  the 
jMirties  hangs  around  the  organic  law,  and  on 
that  account  the  two  sections  mentioned  are 
here  set  down  at  length.  Section  2  of  article 
11  reads  thus: 

"Corporations  may  be  formed  under  general 
laws,  but  shall  not  be  created  by  the  Legisla- 
tive Assembly  by  special  laws.  The  Legislative 
Assembly  stiall  not  enact,  amend  or  repeal  any 
charter  or  act  of  incorporation  for  any  munici- 
pality, city  or  town.  The  legal  voters  of  every 
city  and  town  are  hereby  granted  power  to 
enact  and  amend  their  municipal  charter,  sub- 
ject to  the  Constitution  and  criminal  laws  of 
the  state  of  Oregon,  and  the  exclusive  power 
to  license,  regulate,  control,  or  to  suppress  or 
prohibit,  the  sale  of  intoxicating  liquors  there- 
in is  vested  in  such  manicipality ;  but  such  mu- 
nidpaUty  shall  witliin  its  limits  be  subject  to  the 
provisions  of  the  local  option  law  of  the  state 
of  Oregon." 

Section  la  of  article  4  declares  that: 
"The  referendum  may  be  demanded  by  the 
people  against  one  or  more  items,  sections,  or 
parts  of  any  act  of  the  Legislative  Assembly  in 
the  same  manner  in  which  such  power  may  be 
exercised  against  a  complete  act.  The  filing  of 
a    referendum    petition    against   one   or   more 


items,  sections,  or  parts  of  an  act  shall  not  delay 
the  remainder  of  that  act  from  becoming  oper- 
ative. The  initiative  and  referendum  powers 
reserved  to  the  people  by  this  Constitution  are 
hereby  further  reserved  to  the  legal  voter*  of 
everjr  municipality^  and  district,  as  to  all  local, 
special,  and  municipal  legislation,  of  every  char- 
acter, in  or  for  their  respective  municipalities 
and  districts.  The  manner  of  exercising  said 
powers  shall  be  prescribed  by  general  laws,  ex- 
cept that  cities  and  towns  may  provide  for  the 
manner  of  exercising  the  initiative  and  refer- 
endum powers  as  to  their  municipal  legislation. 
Not  more  than  ten  per  cent,  of  the  legal  voters 
may  be  required  to  order  the  referendum  nor 
more  than  fifteen  per  cent,  to  propose  any  meas- 
ure, by  the  initiative,  in  any  city  or  town." 

[1,2]  That  portion  of  section  ,2  of  article 
11  which  deahs  with  the  llqnor  traffic,  com- 
mencing with  the  words  "and  the  exclusdve 
power,"  was  Incorporated  Into  the  Consti- 
tution in  1910 ;  but  aU  that  part  of  the  sec- 
tion which  precedes  the  words  last  quoted,  as 
well  as  section  la  of  article  4  were  adopted 
and  became  effective  in  1906,  and,  so  far  as 
they  relate  to  the  same  subject-matter,  must 
be  read  and  construed  together.  McKenna  t. 
City  of  Portland,  52  Or.  191,  96  Pac.  552 ;  Mc- 
Minnville  v.  Howenstlne,  56  Or.  451,  465.  109 
Pac.  81,  Aim.  Cas.  19120,  193;  Branch  v. 
Albee,  71  Or.  188,  197,  142  Pac  598;  Duncan 
T.  Dryer,  71  Or.  648,  552,  143  Pac.  644;  Kal- 
ich  V.  Knapp.  73  Or.  558,  577,  142  Pac.  504. 
146  Pac.  22 ;  Robertson  y.  Portland,  140  Pac. 
645,  547.  As  declared  in  Branch  t.  Albee, 
supra: 

"In  construing  a  constitutional  provision,  the 
whole  provision  is  to  be  examined  with  a  view 
to  ascertaining  the  meaning  of  every  part.  The 
presumption  is  that  every  clause  has  been  in- 
serted for  some  useful  purjiOBe,  and  therefore 
the  instrument  must  be  construed  as  a  whole, 
in  order  that  its  intent  and  general  purposes 
may  be  ascertained ;  and,  as  a  necessary  result 
of  this  rule,  it  follows  that,  wherever  it  is  i>os- 
sible  to  do  so,  each  provision  must  be  construed 
so  that  it  will  harmonize  with  all  others,  with- 
out distorting  the  meaning  of  any  of  such  pro- 
visions, to  the  end  that  the  intent  of  the  fnun- 
ers  of  the  provision  may  be  ascertained  and  car- 
ried out." 

While  the  prime  purpose  la  to  ascertain 
and  give  effect  to  the  intention  as  expressed 
in  the  language  employed,  yet  the  two  aec- 
tjions  now  being  considered  are  designed  to 
grant  attributes  of  sovereignty  to  spedfled 
local  subdivisions,  and,  such  grant  being  a 
limitation  on  the  power  of  the  Legislature,  It 
should  be  strictly  construed  as  was  properly 
held  in  Thurber  v.  JfcMlnnvllle,  63  Or.  410. 
414,  128  Pac.  43;  and  this  rule  of  construc- 
tion must  be  applied  here,  notwlthstendlng 
the  suggestion  broached  in  Stete  v.  Schluer, 
59  Or.  18,  27,  115  Pac.  1057,  and  regardless 
of  the  inference  that  may  possibly  be  drawn 
from  Schubel  v.  Oicott,  60  Or.  503,  615,  120 
Pac.  375. 

[3]  Prior  to  1906  the  Legislature  was 
granted  authority  to  create  a  corporation  for 
municipal  purposes  by  siiecial  laws.  Until 
that  time  section  2  of  article  11  read  thus: 

"Corporations  may  be  formed  under  general 
laws,  but  shall  not  be  created  by  special  laws, 
except  for  municipal  purposes.  All  laws  passed 
pursuant  to  this  section  may  be  altered,  amend- 
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ed,  or  repealed,  but  not  ao  as  to  impair  «r  de- 
stroy aoy  vested  ooiporate  rights." 

Under  the  present  form  of  the  organic  law, 
bowever,  the  Legislatlye  Assembly  Is  pro- 
hibited from  creating  any  kind  of  a  corpora- 
ticHa  by  a  8i)ecial  law,  but  It  has  the  power 
to  pi'ovlde  for  the  formation  of  corporations 
under  general  laws,  whether  such  corpora- 
tions be  private  or  public,  essentially  proprie- 
tary, or  purely  municipal,  since  section  2  of 
article  11  opens  by  stating: 

^Corporations  may  be  formed  under  general 
laws,  but  shall  not  be  created  by  the  LegislatlTe 
Assembly  by  special  laws." 

See  Farrell  t.  Port  of  Ck>lambia,  60  Or.  leo, 
173,  91  Pac.  646,  93  Pac.  254;  Straw  r.  Har- 
ris, 54  Or.  424,  431,  103  Pac.  777 ;  Branch  v. 
Albee,  71  Or.  188,  194.  142  Pac.  608 ;  Kalich 
V.  Knapp,  78  Or.  658,  567,  142  Pac.  604,  146 
Paa  22 ;  State  ex  inf.  ▼.  Gilbert,  66  Or.  434, 
439,  134  Paa  1038;  State  T.  Hall,  73  Or.  231, 
239,  144  Pac.  475. 

The  first  sentence  of  section  2  of  artlde  11 
employs  the  word  "corporations,"  and  there- 
fore that  comprehenslTe  term,  as  used  in  the 
opening  sentence  of  that  section,  includes  pri- 
vate corpwations.  Both  the  permission  -  to 
provide  for  the  formation  of  corporations  un- 
der general  laws  and  the  prohibition  against 
the  Legislative  Assembly  creating  them  by 
special  laws  apply  to  private  as  well  as  to 
other  corporations;  but,  turning  to  section' 
la  of  article  4,  it  will  be  observed  that  there 
private  corporations  are  in  no  way  referred 
to.  It  must  also  be  noted  that  section  la  of 
article  4  speaks  of  "municipalities  and  dis- 
tricts," while  section  2  of  article  11  uses  the 
terms  "corporations,"  "municipality,  city  or 
town,"  and  makes  no  mention  of  "districts." 
Both  sections  of  the  organic  law  do,  however, 
occupy  common  ground  when  mnnldpal  cor- 
porations are  considered.  An  analysis  of  the 
two  sections  will  make  it  reasonably  clear 
that  two  classes  of  municipalities  are  embrac- 
ed: (a)  Cities  and  towns,  or  pure  municipal- 
ities, as  we  know  them  in  this  Jorisdlction ; 
and  (b)  all  institutions  which,  thongh  not 
cities  and  towns,  are  nevertheless  municipal- 
ities within  the  purview  of  the  Constitution. 
In  the  second  sentence  of  section  2  of  article 
11  the  Legislative  Assembly  is  prohibited 
from  interfering  with  any  charter  or  act  of 
incorporation  fpr  any  "municipality,  city  or 
town,"  while  the  succeeding  sentence  grants 
the  power  to  enact  and  amend  their  munici- 
pal charter  only  to  the  legal  voters  of  every 
"city  and  town,"  and  thus  by  implication  de- 
nying the  right  to  enact  or  amend  a  charter 
to  the  legal  voters  of  municipalities  which  do 
not  rise  to  the  dignity  of  a  dty  or  town.  The 
suggested  classification  of  municipalities  is 
still  further  emphasized  by  section  la  of  ar- 
ticle 4 ;  for  there  Initiative  ^nd  referendum 
powers  are  reserved  to  the  legal  voters  "of 
every  mnnicipallty  and  district"  The  man- 
ned of  exer<:i8ing  the  conferred  powers  "shall 
be  prescribed  by  general  laws" ;   but  "cities 


and.  towns  may  provide  for  the  manner  of  ex- 
ercising the  initiative  and  referendom  powers 
as  to  their  mtmldpal  legislation."  The  cir- 
cumstance that  the  initiative  and  leferendnm 
powers  are  conferred  npon  all  the  legal  vot- 
ers of  "every  municipality  and  district"  with 
permission  granted  to  none  of  such  munici- 
palities or  districts,  except  the  single  class 
of  cities  and  towns,  to  prescribe  their  own 
procedure  for  exercising  the  granted  powers, 
only  accentnates  the  idea  that  this  section  of 
the  Constitution  embraces  not  only  cities  and 
towns,  but  also  a  class  of  institutions  which 
are  municipalities  within  the  meaning  of  the 
organic  law,  although  not  cities  and  towns. 
If  a  city  or  town  does  not  adopt  a  method  of 
its  own  for  the  exercise  of  t|ie  right  to  Initi- 
ate and  refer  municipal  legislation,  such  mn- 
nicipallty may  make  use  of  a  general  law  en- 
acted by  the  Leglslatare;  bpt  the  initiative 
and  referendum  powers  lie  dormant,  and  can- 
not be  availed  of  by  a  municipality,  which 
is  not  a  dty  or  town,  except  in-  the  manner 
prescribed  by  general  laws,  because  dtles  and 
towns  are  the  o'hly  municipalities  which  are 
authorized  to  provide  for  the  manner  of  ex- 
erdslng  the  powers.  McKenna  v.  Portland, 
62  Or.  191, 195.  96  Paa  652 ;  Kleman  v.  Port- 
land, 67  Or.  464,  469.  lU  Paa  379,  112  Paa 
402,  87  I*  B.  A.  (N.  a)  839;  State  ez  reL  v. 
Kelsey.  66  Or.  70,  78.  133  Paa  806;  Long  v. 
City  of  Portland.  63  Or.  ©2.  96.  98  Paa  149, 
1111 ;  McBee  v.  Springfield,  58  Or.  459,  462, 
114  Paa  637;  Sdiubel  v.  Olcott,  60  Or.  603, 
508,  120  Paa  375;  State  ex  rel.  v.  Portland 
Ky.,  L,  ft  P.  Co.,  66  Or.  32.  87.  107  Paa  958 ; 
Duncan  v.  Dryer.  71  Or.  548.  552,  143  Pac. 
644;  State  ex  in£  v.  Gilbert,  66  Oi;  434,  134 
Paa  103a 

There  is  yet  additional  evidence  that  mu- 
nidpalltles  other  than  dtles  and  towns  are 
Included  within  the  embrace  of  the  Constitu- 
tion. It  is  interesting  to  note  that  ever  since 
Oregon  was  admitted  to  statehood  section  9 
of  artide  11  has  formed  a  part  of  the  state 
Constitution,  and  the  language  of  that  sec- 
tion recognizes  the  existence  of  mnnidpalitles 
other  than  dtles  and  towns,  for  the  wording 
is,  "no  county,  dty,  town  or  other  mnnldpal 
corporation" ;  and  It  is  proper  to  add  the  ob- 
servation that  in  Cook  v.  Portland,  20  Or.  580, 
584,  27  Paa  263,  13  L.  R.  A.  533,  this  court, 
when  speaking  of  section  9  of  article  11,  de- 
dared  that: 

"Here  is  a  direct  interpretati<Mi  from  the  Con- 
stitution itselt  A  munidpal  corporation  is 
not  necessarily  a  county,  dty  or  town." 

Furthermore,  the  existence  <tf  the  two 
classes  of  munldpalltles  has  been  recognized 
by  the  Judiciary,  not  only  before  1906,  but 
since  the  adoption  of  section  2  of  article  11 
and  section  la  of  artide  4  of  the  Constitu- 
tion. Acme  Dairy  Co.  v.  Astoria,  40  Or.  520, 
524,  90  Paa  i:S3;  Schubel  v.  Olcott,  60  Or. 
503,  510,  120  Paa  375.  We  conclude,  there- 
fore, that  the  Constitution  is  not  confined  in 
its  operation  to  dties  and  towns,  but  that  the 
term  "municipality"  slgnifles  more,  and  con- 


Digitized  by 


Google 


4M 


164  PACIFIC  REPORTER 


(Op. 


aeqnently  Includes  InstttnUons  other  fban 
dtieB  or  towns. 

[4]  It  wUI  now  be  necessary  to  determine 
whether  the  def«idant  port  Is  a  municipality 
within  the  meaning  of  the  organic  law. 
While  we  recognize  the  difference  between  a 
corporation  organized  "for  municipal  pur- 
poses," as  was  permitted  by  section  2  of  arti- 
cle 11  prior  to  1006,  and  a  pure  municipality 
like  a  dty,  still  the  test  for  determining  the 
existence  of  a  municipality  is  as  prescribed 
in  Cook  V.  PortUnd,  20  Or.  680,  686,  27  Paa 
263,  13  L.  R.  A.  633,  where  this  court  h^d 
that  the  port  of  Portland  was  created  for 
municipal  purposes,  and  that  it  was  there- 
fore such  a  corporation  as  the  Legislature 
could  create  by  a  special  law. 

"The  test  of  a  corporation  for  municipal  pur- 
poses adopted  by  thii  eoart  seems  to  have  been 
the  right  or  power  to  exercise  some  of  the  fonc- 
tiomi  of  govemmeht,  and  this  we  apprehend  is 
the  true  test" 

The  Legislature  has  accorded  to  porta 
some  of  the-  qualities  of  municipal  corpo- 
rations ;  for  we  read  in  the  first  section  of 
chapter  39,  Laws  1009  (section  6114,  Ii.  O. 
Ia.),  thdt: 

"Municipal  corporations  desipiated  as  ports 
may  be  incorporated  *  *  *  in  manner  as  in 
this  act  hereinafter  provided." 

A  port  exercises  some  of  the  functions  of 
government.  Among  the  i>ower8  enumerated 
the  port  is  authorized — 
"to  make,  establiah,  change,  modify  or  abolish 
such  rules  and  regulations  for  the  use  or  naviga- 
tion in  such  harbors  and  rivers,  or  the  placing 
of  obstructions  therein  or  the  removal  of  ob- 
structions therefrom,  as  it  may  deem  conven- 
ient, requisite  or  necessai?  or  in  the  best  inter- 
ests at  the  maritime  shipping  and  commeidal  in- 
terests of  the  said  port,  and  the  *  •  *  rules 
and  regulations  so  made  by  it  to  be  enforced 
by  such  fines,  penalties,  and  punishments  as  it 
in  the  exercise  of  sound  discretion  may  deem 
necessary ;  and  the  fines  or  penalties  so  im- 
posed or  levied  shall  be  recovered  in  the  name 
of  said  corporation  in  any  court  of  this  state 
having  Jurisdiction  of  actions  for  the  recovery 
of  fines  and  penalties  imposed  by  state  laws,  and 
shall  inure  and  belong  to  said  corporation,  and' 
all  punishments  so  imposed  shall  be  enforced 
in  tne  name  of  said  corporation  in  any  of  the 
courts  of , this  state  having  jurisdiction  of  crimes 
and  misdemeanors  under  said  laws." 

It  is  true  that  "rules"  and  "regulations"  are 
the  terms  employed;  but  the  mere  names 
are  not  conclusive,  because  the  thing  named 
is  described  in  detail,  and  from  the  descrip- 
tion the  substance  is  known,  and  the  thing 
called  a  "rule"  or  "regulation"  Is,  in  fact, 
an  ordinance  or  a  municipal  law  carrying  a 
fine  or  penalty  or  punishment  for  a  violation. 
It  is  clear  then  that  a  port  possesses  at  least 
some  of  the  characteristic  qualities  even  of 
a  pure  municipality. 

The  act  of  1909  gives  further  recognition 
to  ports  as  municipalities  by  carefully  pro- 
viding for  the  operation  of  the  initiative  and 
referendum.  It  is  set  forth  in  section  6124, 
L.  O.  L.  (section  8  of  chapter  39,  Lews  of 
1909),  thus: 

"In  the  exercise  of  the  initiative  and  refer- 
endum powers  reserved  under  the  Constitution  of 


the  state  of  Oregon  to  the  legal  voters  of  everr 
municipality  and  district  as  to  all  local,  special, 
and  municipal  legislation  of  every  chaiaeter  in 
and  for  thmr  respectlTe  municipalities  and  dis- 
tricts the  president  of  the  board  of  commission- 
ers of  Hid  corporation  shall  exercise  the  duties 
of  mayor  of  a  dty  or  town  and  the  secretary 
shall  perform  the  duties  of  auditor  or  recorder 
of  a  city  or  town,  and  the  attorney  of  tlie  oor> 
poration  shall  perform  the  duties  of  the  attor- 
ney of  a  dty  or  town,  and  if  there  be  no  attor- 
ney of  said  corporation  then  the  duties  required 
of  attorney  shall  be  performed  by  the  seeretaiT 
of  such  corporation." 

The  Legislature  has  therefore  viewed  m 
port  as  a  munldpallty:  (a)  By  defining  it  to 
be  a  munldpallty ;  (b)  by  granting  authority 
to  exerdse  f unctiwis  of  government,  to  enact 
certain  laws,  and  to  provide  fines,  penaltiiw^ 
and  punish  malts  for  violations;  and  (c)  by 
making  provlsl<»is  for  the  operation  oC  the 
initiative  and  referendum  powers.  This 
court  has  confirmed  the  views  of  the  law- 
makers by  classing  a  port  with  munldpel 
corporations.  Straw  v.  Barrls,  S4  Or.  424. 
430,  103  Pac  777;  State  ex  leL  t.  Port  ot 
Bay  City,  64  Or.  139, 143, 129  Paa  496;  Cook 
T.  Portland,  20  Or.  680,  27  Pac.  263,  13  U 
R.  A.  633;  Kieman  t.  Portland,  67  Or.  454, 
466,  111  Pac.  370,  112  Pac.  402,  37  L^  R.  A. 
(N.  S.)  339;  State  ex  r^  v.  Swlgert.  69  Or. 
132,  133,  116  Pac.  44a  When  speaking  at 
the  port  of  Toledo  in  Uadcay  v.  Port  ot  Tih 
ledo,  162  Pac.  260,  262.  this  court  says: 

"It  must  be  conceded  that  defendant  is  a  mo- 
nidpal  corporation"  within  the  meaning  of  sec- 
tion 368,  L.  O.  Ii. 

[E]  While  a  port  is  neither  a  dty  nor  m 
town,  and  although  it  is  not  necessary  to  at- 
tempt the  solution  of  any  problem  growing 
out  of  the  use  of  the  initiative  and  referen- 
dum powers  when  exercised  by  cities  and 
towns,  nevertheless  a  survey  of  our  own  Ju- 
dldal  utterances  made  concerning  pure  mu- 
nldpalitles,  when  considered  in  thdr  relation 
to  the  Legislature,  may  afford  some  aid  in 
reaching  a  correct  dedsion  of  the  instant  con- 
troversy. Powers  exercisable  by  dtles  and 
towns  may  be  placed  In  two  separate  dasses, 
whidi,  for  the  sake  of  brevity  and  the  want 
of  better  terms,  will  be  designated  as:  (1) 
Intramural;  and  (2)  extramuraL  When  the 
legal  voters  of  a  dty  enact  munidpal  legis- 
lation which  operates  only  on  themsdres  and 
for  themselves,  and  which  Is  confined  within 
and  extends  no  further  than  the  corporate 
limits,  then  such  voters  are  exercl^ng  in- 
tramural authority.  When,  however,  the  le- 
gal voters  of  a  dty  attempt  to  exerdse  au- 
thority beyond  the  corporate  Umits  of  their 
municipality,  they  are  using  an  extramural 
power. 

[6]  By  the  plain  provisionB  of  the  Consti- 
tution the  Legislature  la  prohibited  frmn  en- 
acting, amending,  or  repealing  a  dty  charter 
by  a  special  law.  The  language  employed  in 
section  2  of  article  11  has  been  the  subject  of 
much  discussion,  resulting  in  a  contrariety  of 
opinion  as  to  whether  the  Legislature  pos- 
sesses authority  to  enact  a  general  law  when 
it  has  the  effect  of  amending  the  diarten  ot 
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dues  and  towns.  Bven  this  conrt  bas  not 
followed  an  nnswerTlng  course  wlien  consid- 
ertns  the  right  of  tbe  Legtslatnre  to  enact 
general  laws  affecting  the  intramural  powers 
of  cities.  Opinions  which  either  hold  or  as- 
snme  that  the  Legislatore  is  permitted  to 
pass  general  laws  regulating  intramural  au- 
thority appear  in  many  adjudicaticms.  Straw 
V.  Harris,  54  Or.  424.  437, 103  Pac.  777;  Kier- 
nan  v.  Portland,  B7  Or.  454,  467.  lU  Pac.  379, 
112  Pac.  402,  87  L.  R.  A.  (N.  S.)  339;  State 
ex  reL  V.  Port  of  Tillamook.  82  Or.  332,  341, 
124  Pac.  637,  Ann.  Gas.  1014C,  483 ;  Churchill 
T.  Grants  Pass,  70  Or.  283,  288,  141  Pac.  164; 
State  ex  inf.  t.  Gilbert,  66  Or.  434,  439,  184 
Pac.  1038;  McMlnnviUe  ▼.  Howenstine,  66 
Or.  451,  457,  109  Pac  81,  Ann.  Gas.  19120, 
193;  State  ex  rel.  t.  Swigert,  59  Or.  182, 185, 
116  Paa  440;  West  Linn  ▼.  Tufts,  146  Pac 
986,  987.  See,  also,  CaHfomia-Oregon  Power 
Co.  V.  City  of  Grants  Pass  (D.  C.)  203  Fed. 
173,  175 ;  Portland  Ry.,  U  *  P.  Ca  v.  Olty 
of  Portland  (D.  O.)  210  Fed.  667,  672;  and 
the  dissenting  opinions  in  Kallch  ▼.  Knapp, 
78  Or.  668,1^  Pac  594, 145  Pac  22.  The  right 
of  the  L^lslature  to  amend  municipal  char- 
ters by  general  laws  has  been  squarely  denied 
In  Branch  T.  Alhee,  71  Or.  188,  142  Pac  598; 
Ealich  T.  Knapp,  supra ;  Pearce  ▼.  Roseburg, 
150  Pac  855,  859. 

The  legal  voters  of  cities  and  towns  are 
not  obliged  to  look  to  the  Legislature  for  the 
right  to  exercise  any  intramural  power;  but 
the  whole  sum  of  intramural  authority  is 
set  at  large,  and  the  legal  voters  may  exer- 
cise all  of  that  authority  or  only  such  part  of 
If  as  they  may  desire,  subject,  of  course,  to 
the  Constitution  and  criminal  laws  of  the 
state,  and  subject  also  to  the  right  of  the 
people  of  the  commonwealth  to  amend  char- 
ters or  enact  supervisory  legislation  by  the 
use  of  the  toltiatlve.  Robertson  v.  Portland, 
149  Pac  546,  647.  S^ctramural  authority, 
however,  is  not  available  to  the  legal  voters 
of  dtles  and  towns,  unless  the  right  to  exer- 
cise it  has  first  been  granted  either  by  a  gen- 
eral law  enacted  by  the  Legislature  or  by 
legislation  initiated  by  the  people  of  the 
whole  state.  The  right  to  employ  intramural 
authority  finds  its  source  in  the  language  of 
the  Constitution,  because  the  legal  voters  of 
cities  and  towns  are  by  that  instrument  ex- 
pressly empowered  to  enact  and  amend  their 
own  charters;  but  permission  to  employ  ex- 
tramural authority  must  be  granted  to  cities 
and  towns  before  the  privilege  can  be  exer- 
cised. One  power  coexists  with  the  Consti- 
tution, while  the  other  t>ower  does  not  exist 
at  all,  unless  the  people  of  the  whole'  state 
either  grant  the  authority  themselves  by  the 
Initiative  or  extend  the  privilege  through 
their  representatives,  the  Legislature.  Thur- 
ber  V.  McMlnnviUe,  63  Or.  410,  415,  128  Pac 
43;  Branch  v,  Albee,  71  Or.  188,  205,  142  Pac 
598 ;  Coleman  v.  La  Grande,  73  Or.  521,  525, 
144  Pac.  468;  Kalich  v.  Knapp,  73  Or.  558, 
578,  142  Pac  694,  145  Pac  22;  State  ex  reL 
T.  Port  of  TUlamook,  62  Or.  332,  341.  124 


Pac  687,  Ann.  Cas.  1914G,  488;  Biggs  v. 
Grants  Pass,  66  Or.  266,  268,  134  Pac  776; 
Couch  V.  Marvin.  67  Or.  341,  346,  136  Pac  6; 
City  of  McMlunviUe  v.  Howenstine,  66  Or. 
451.  466,  100  Pac  81,  Ann.  Cas.  1912C,  193. 
The  opinion  of  Mr.  Justice  King  in  the  last- 
mentioned  case  is  not  in  harmony  with  what 
Is  said  here,  but  the  reasoning  of  that  opin- 
ion has  never  been  followed,  and  is  now  dis- 
approved, although  a  correct  result  was 
reached.  Precedents  have  firmly  established 
the  rule  that  extramural  power  caimot  be 
employed  by  cities  and  towns  unless  a  law 
exista  permitting  it.  and  some  prior  adjudi- 
cations have  .  advanced  a  step  further,  and 
held  that  a  general  law  enacted  by  the  Legis- 
lature permitting  the  exercise  of  extramural 
power  does  not  by  ita  own  force  ingraft  that 
power  upon  the  charter  of  a  dty,  but  the 
general  law  may  be  likened  to  a  oontinuons 
offer  of  a  power  which  nevertheless  cannot 
be  used  until  the  legal  voters  of  the  city  have 
accepted  the  offer  by  amending  their  charter 
so  as  to  Include  the  proffered  power.  Rlggs 
V.  Grants  Pass.  66  Or.  266,  270,  134  Pac  776; 
Kalich  V.  Knapp,  73  Or.  568,  564.  142  Pac 
694.  146  Pac  22.  While  It  may  be  dictum, 
still  it  would  seem  that  there  is  much  force 
in  the  contention  that,  if  a  city  cannot  exer- 
cise a  given  power  unless  permission  Is  first 
granted,  and  if  the  Legislature  can  lawfully 
grant  that  permission,  then  the  Legislature 
may  with  equal  right  regulate  and  supervise 
the  power  granted  or,  unless  prevented  by 
the  Intervention  of  vested  rights,  withdraw  it 
entirely. 

[7]  We  Iiave  determined  that  a  port  Is  a 
municipality  within  the  meaning  at  the  Con- 
stitution, although  it  is  not  a  city  or  a  town, 
but  we  have  yet  to  ascertain  the  relations 
subsisting  between  a  port  and  the  Legisla- 
ture. Porta  cannot  be  created  by  the  Legisla- 
ture by  si>ecial  laws  (Farrell  v.  Port  of  Co- 
lumbia, 50  Or.  169,  91  Pac  646,  93  Pac  254). 
but  they  may  be  formed  under  general  laws 
(Straw  T.  Harris,  snpra).  All  corporations 
may  be  formed  under  general  law&  All  cor- 
poratioxis  cannot,  however,  enact  or  amend 
their  own  charter  or  acta  of  incorporation.  ■ 
Only  one  dass  of  corporations  is  autliorlzed 
to  enact  or  amend  a  charter.  The  right  of 
a  city  or  town  to  enact  or  amend  ita  charter 
exista  only  because  the  Uiird  sentence  of 
section  2  of  article  11  of  the  Constitution 
creates  the  right;  and  the  language  which 
confers  the  privilege  by  necessary  implica- 
tion excludes  all  other  corporationa  Cities 
and  towns  are  not  the  only  corporations 
embraced  by  section  2  of  article  11  because 
private  corporations  are  included  in  the  first 
sentence,  nor  are  cities  and  towns  tlie  only 
municipalities  mentioned  in  that  section  of 
the  organic  law.  At  the  time  of  the  adop- 
tion of  section  2  of  article  11  municipalities 
other  than  cities  and  towns  were  in  actual 
existence,  and  the  very  section  of  the  organic 
law  which  accords  to  cities  and  towns  the 
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rlgbt  to  enact  and  amend  their  own  charters 
also  recognizes  that  other  mnnlcipalitles  than 
dtiea  and  towns  did  exist,  and  when  a 
particular  class  of  munidpallti^,  as  cities 
and  towns,  was  selected  from  municipalities 
in  general  and  favored  with  a  specified 
privilege,  the  single  act  of  selection  was  of 
itself  equivalent  to  saying  that  no  other  kind 
of  nranldpalltles  could  exercise  the  same 
privilege.  The  argument  has  been  made  and 
approved  in  at  least  one  case  that  the 
amendment  of  a  charter  is  municipal  legis- 
lation within  the  meaning  of  section  la  of 
article  4,  and  that  the  right  to  enact  munic- 
ipal legislation  Included  the  right  to  amend 
a  charter  or  act  of  Incorporation  of  a  port 
Farrell  v.  Port  of  Portland,  62  Or.  582,  98 
Pac.  14S.  As  already  noted,  both  sections  of 
the  organic  law  must  be  construed  together. 
Both  sections  were  adopted  at  the  same  time. 
It  Is  plain  that  section  2  of  article  11  gives 
cities  and  towns  power  to  enact  or  amend 
their  own  charters,  while  other  municipali- 
ties are  excluded;  and,  construing  the  two 
sections  of  the  Constitution  together,  it  can- 
not be  said  that  section  la  of  article  4  was 
designed  to  grant  a  power  which  a  compan- 
ion section  purposely  withholds.  It  is  in- 
congruous to  assert  that  the  power  to  amend 
is  granted  by  section  la  of  article  4  and 
prohibited  by  section  2  of  article  11.  Both 
sections  of  the  Constitution  operate  with 
equal  force;  one  is  not  more  potent  tlian 
the  other.  However,  there  is  no  conflict  tn 
the  organic  law.  By  the  terms  of  section 
la  of  article  4  every  municipality,  whether  it 
be  B.  city  or  town,  or  whether  it  be  a  port, 
has  the  right  to  employ  the  initiative  and 
referendum  powers  "as  to  all  local,  special, 
and  municipal  legislation,"  and  this  means 
.that  such  municipality  may  apply  the  Initia- 
tive and  referendum  powers  when  enacting 
municipal  legislation  to  carry  out  and  make 
effective  an  authority  previously  granted. 
A  city  is  i>hartered  to  Improve  streets,  to  as- 
sess the  cost  of  the  Improvement  against  ad- 
joining property,  and  to  enact  ordinances  for 
carrying  out  the  granted  power.  The  or- 
-  dlnances  which  are  enacted  in  the  exercise  of 
the  power  to  improve  constitute  municipal 
legislation.  It  is  true  that  amending  a  char- 
ter may  in  an  enlarged  sense  constitute  munic- 
ipal legislation ;  but  the  power  to  enact  that 
kind  of  municipal  legislation  la  confined  to 
cities  and  towns,  and  exists  only  because  of 
section  2  of  article  11.  A  port  is  granted 
power  to  adopt  rules  and  regulations  carry- 
ing fines,  penalties,  and  punishiflents,  to  be 
Imposed  for  any  violations:  and  when  the 
port.  In  pursuance  of  the  previously  granted 
power,  prescribes  rules  and  regulations  with 
fines,  penalties,  or  punishments,  it  is  adopting 
municipal  legislation  within  the  meaning  of 
section  la  of  article  4.  All  municipalities  are 
granted  the  Initiative  and  referendum  pow- 
ers, but  none  except  cities  and  towns  are 
favored  with  the  privilege  of  providing  for 


the  manner  of  exercising  those  powers  tbaa 
granted.    All  classes  of  municipalities  may  be 
formed  under  general  laws,  but  none  except 
cities  and  towns  are  favored  with  the  privi- 
lege   of   enacting   or   amending  their   own 
charters  or  acts  of  Incorporation.    It  seems 
clear  then  that  municipal  legislation,  within 
the  meaning  of  section  la  of  article  4,  when 
applied  to  municipalities,  other  than  cities 
and  towns,  refers  to  legislation  which  Is  per- 
mitted and  made  necessary  for  carrying  Into 
effect   a   lawful   power  previously  granted. 
It  must  be  remembered,  too,  that  "municipal 
legislation"  does  not  embrace  every  step  tak- 
en or  act  done  by  a  municipality.    Long  v.  City 
of  Portland,  53  Or.  92,  101,  98  Pac.  149,  1111. 
A  port  has  no  right  to  legislate  unless  that 
right  is  first  created  by  a  law;    but,  when 
the  right  to  legislate  is  conferred,  then  sec- 
tion la  of  article  4  immediately  operates,  and 
the  initiative  and  referendum  are  at  once 
made  available,  and  the  exercise  of   such 
power  to  legislate  Is  mnnldpal  legislation. 
If  it  does  not  rise  to  the  dignity  of  a  dty 
<»  town,  a  municipality  cannot  take  onto 
Itself  and  exercise  any  power  whatever,  un- 
less the  right  is  first  granted  by  a  law  passed 
by  the  people  of  the  whole  state  or  by  a 
general  statute  enacted  by  the  I«gislatare. 
The  fact  that  a  port  cannot  exercise  any 
power  at  all  unless  permitted  by  some  law 
passed  by  the  Legislature  or  enacted  by  the 
people  of  the  whole  state  with  the  aid  of 
the   initiative,   and   the   circumstance   that 
a  port  Is  not  a  city  or  town,  and  therefore 
cannot  amend  Its  own  charter  or  act  of  in- 
corporation,  lead   with  a   compelling  force 
to  the  conclusion  that  the  Legislature  has 
ample  authority  to  amend  laws  previously 
passed  by  it  concerning  porta     Moreover, 
saying  that  a  port  cannot  exercise  any  i>ower 
unless  expressly  permitted  by  the  Legislature 
or  allowed  by  the  people  of  the  entire  state, 
and  stating  that  a  port  cannot  amend  its 
own  charter  or  act  of  Incorporation,  when 
taken  together,  are  equivalent  to  a  declara- 
tion that  the  Legislature  possesses  ample 
authority   to  adopt  amendments   whldi   at 
once  operate  on  all  ports.    The  Constitution 
does  not  carry  any  inhibition  against  the 
Legislature    enacting    general    laws    which 
regulate  or  even  withdraw  powers  previously 
granted  by  that  body  of  lawmakers  to  munici- 
palities, which  are  not  cities  or  towns,  un- 
less vested  rights  create  an  Insurmountable 
obstacle.      When   the    Legislature    grants   a 
power'  to  ports,  that  power  is  not  irretriev- 
ably lost  to  the  Legislature;    but  the  same 
lawmaking  body  may  afterwards  by  a  gener- 
al law  regulate,  add  to,  lessen,  or  even  with- 
draw that  power  to  the  same  extent  as  be- 
fore 1906.    A  striking  illustration  of  the  re- 
sults which  would  be  worked  ont  by  the 
argument  of  plaintiff  is  furnished  by  the 
statute  providing  for  the  formation  of  ports. 
Section  6121,  U  O.  U,  declares  that: 
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"To  the  fun  extent  wMcli  tbe  state  of  Oregon 
might  itself  exercise  and  control  or  to  which  it 
can  grant  to  corporations  organized  under  the 
provisions  of  this  act  the  right  to  exercise  the 
same,  corporations  organized  under  the  provi- 
stons  of  this  act  shall  be  and  are  hereby  granted 
full  control  of  all  bays,  rivers,  and  harbors  with- 
in their  limits,  and  between  their  limits  and  the 
■ea,  with  full  power  and  authority  to,  from  time 
to  dme,  make,  establish,  change  or  abolish  wharf 
lines  in  such  harbors  and  rivers." 

By  the  terms  of  the  statute  fhe  port  of 
Astoria  1b  clothed  with  ail  the  power  of  con- 
trol over  the  Colombia  river  from  that  port 
to  the  sea;  and  yet  another  port  may  be 
oit^ganized  farther  up  the  river,  and  the  sec- 
ond port  is  also  armed  with  the  same  com- 
.  plete  control  over  the  waters  of  the  river 
to  the  sea,  so  that  two  public  bodies  of  ex- 
actly equal  potency,  and  possessing  powers 
identically  the  same  in  degree,  quality,  and 
kind,  are  applying  all  their  powers  to  the 
same  thing,  namely,  the  Columbia  river  from 
the  port  of  Astoria  to  the  sea.  Two  or  more 
ports  cannot  each  exercise  the  whole  sum  of 
Jurisdiction  over  the  same  thing  at  the  same 
time.  It  la  like  the  meeting  of  two  irresisti- 
ble forces.  If  the  legal  voters  of  a  port  have 
the  right  to  decide  whether  a  general  law 
amending  the  powers  of  ports  shall  apply 
to  that  port,  then  such  legal  voters  have  an 
equal  right  to  decide  for  themselves  that  they 
will  not  relinquish  or  suffer  the  impairment 
of  any  power  previously  granted  to  them; 
and,  if  they  can  decline  to  surrender  a  power, 
they  can  refuse  to  permit  the  Legislature 
ever  again  to  enact  any  legislation  which  tn 
the  slightest  infringes  upon  the  previously 
granted  iwwer  to  control  the  Columbia  river 
to  the  sea;  and,  furthermore,  any  power 
whatsoever,  when  once  granted  to  a  port  and 
accepted  by  it,  would  be  forever  lost  to  the 
Legislature  from  the  very  moment  of  the 
grant.  But  the  language  of  the  Constitution 
does  not  contemplate  that  a  port,  wben  form- 
ed under  a  general  law  fashioned  by  the  Leg- 
islature, assumes  the  shape  of  an  Imperium 
In  Imperio.  A  port  is  not  endowed  with  the 
quality  of  Independence,  but  it  ts  subordinate 
to  the  Legislative  Assembly.  When  the  Leg- 
islature grants  power  to  a  port,  that  power 
Is  not  thereby  irretrievably  lost  to  the 
grantor,  but  the  grant  may  be  increased  or 
diminished,  or  even  revoked  if  vested  rights 
have  not  Intervened.  The  port  of  Astoria  is 
now  clothed  with  the  powers  which  were  add- 
ed by  the  act  of  1815.  The  views  herein  ex- 
pressed overrule  Farrell  ▼.  Port  of  Portland, 
52  Or.  582,  98  Pac.  146. 

Reducing  a  portion  of  the  discussion  to  the 
form  of  a  recapitulation:  (1)  No  corporation 
may  be  created  by  a  special  law  passed  by 
the  Legislative  Assembly,  but  all  kinds  of 
corporations  may  be  formed  under  general 
laws  passed  by  the  Legislature.  (2)  Section 
2  of  article  11  and  section  la  of  article  4 
employ  the  term  "municipality"  in  a  compre- 
hensive sense,  so  as  to  include:  (a)  Pure 
municipalities  like  cities  and  towns;  and 
0>)  all  other  municipalities,  including  ports. 


(3)  dtlea  and  towns  are  favored  with  two 
distinct  privileges  not  awarded  to  any  other 
munldpaUty:  (a)  They  may  enact  and 
amend  their  own  charters;  (b)  they  may, 
prescribe  their  own  procedure  for  the  ^- 
erdse  of  the  initiative  and  referendum.  (4) 
Powers  exerdsable  by  cities  and  towns  are 
of  two  classes:  (a)  Intramural;  and  (b)  ex- 
tramuraL  There  are  precedents  holding  that 
cities  and  towns  are  Immune  from  intei^ 
ference  by  the  Legislature  when  exercising 
Intramural  powers,  and  prior  adjudications 
may  also  be  found  which  decide  that  the  Leg- 
islature may  enact  general  laws  affecting  the 
exercise  of  Intramural  powers.  The  rule  Is 
now  established  that  cities  and  towns  cannot 
use  extramural  powers  unless  first  permitted 
to  do  so  by  a  law  passed  by  the  Legislature 
or  the  pe<^Ie  of  the  whcde  stat&  (S)  Section 
la  of  article  4  does  not  empower  a  municipal- 
ity to  take  unto  itself  any  municipal  authori- 
ty, hut  the  language  "local,  special,  and  munic- 
ipal legislation"  only  means  that.  If  a  pow- 
er which  has  been  lawfully  granted  carries 
with  it  the  right  to  legislate,  then  that  right 
to  legislate  Is  "municipal  legislation."  "^lils 
section  of  the  Constitution  does  not  mean 
that  a  municipality  can  legislate  unto  itself 
a  power  to  legislate.  None  but  a  city  or  a 
town  can  legislate  a  power  unto  itself  with- 
out the  aid  of  a  statute,  and  that  privilege  la 
confined  to  the  exercise  of  intramural  pow- 
ers. Excluding  cities  and  towns,  all  munic- 
ipalities may  be  controlled,  supervised,  and 
regulated  by  general  laws  passed  by  the 
Legislature,  provided  such  general  laws  do 
not  impair  the  initiative  and  referendum 
powers  concerning  "municipal  legislation," 
to  the  same  extent  as  before  1906,  when  sec- 
tion 2  of  article  11  and  section  la  of  article 
4  became  parts  of  the  Constitution. 
The  decree  of  the  circuit  court  is  affirmed. 

BBAN,  J.  (dissenting).  But  one  qneation 
Is  necessarily  Involved  In  this  suit,  viz.: 
What  force  or  construction  shall  be  given  to 
chapter  53,  Laws  of  1915,  amending  section 
6121,  L.  O.  L.7  In  strict  harmony  with  that 
part  of  section  2  of  article  11  of  the  Con- 
stitution which  provides  that  "corpoi^tlons 
may  be  formed  under  general  laws,  but  shall 
not  be  created  by  the  Legislative  Assembly 
by  special  laws,"  the  Legislature  enacted 
chapter  39,  Laws  of  1909  (section  6114,  L. 
O.  Ia,  etc.),  providing  for  the  incorporation 
under  general  law  of  municipalities  designat- 
ed as  ports.  The  act  prescribes  a  form  of  pe- 
tition for  an  election  for  the  organization 
of  a  port,  a  form  for  proclamation  of  the 
result,  and  a  form  for  an  act  of  incorpora- 
tion, or  what  may  be  termed  a  charter  for 
the  municipality,  when  the  same  is  adopted 
by  the  formation  of  a  port  under  the  pro- 
visions of  the  act.  The  law  has  been  sustain- 
ed and  upheld  at  various  times.  Straw  v. 
Harris,  54  Or.  424,  103  Pac.  777;  Bennett 
Trust  Co.  V.  Sengstacken,  58  Or.  833,  113 
•Fac.  863.    This  has  always  been  done,  as  the 
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writer  iinaeTBtands,  upon  the  theory  that 
such  general  law  fumlahes  convenient  and 
serviceable  machinery  or  fonuB  to  be  naed 
in  the  creation  of  ports.  It  does  not  purport 
to  create  a  port,  or  confer  any  authority  up- 
on sncb  a  municipality,  except  by  adoptioA 
thereof,  by  the  legal  voters  of  the  district 
desiring  to  come  within  its  provision  and 
complying  therewith;  in  other  words,  ports 
are  purely  voluntary  corporations.  In  1910 
the  port  of  Astoria  was  organised  in  con- 
formity to  the  directions  of  the  act  and  pur- 
suant to  a  general  plan  inaugurated  and  au- 
thorized by  section  la  of  article  4  and  sec- 
tion 2  of  article  11,  as  amended  in  1006,  pro- 
viding for  local  self-government  In  making 
this  compact  the  people  of  the  port  of  Astoria 
adopted  as  their  act  of  incorporation  or 
charter  the  many  provisions  of  the  law  of 
1909  detailing  the  powers  and  privileges  of 
ports  so  organized.  This  document  then  serv- 
ed the  people  of  that  district  as  their  war- 
rant of  authority  or  charter,  fOr  all  intents 
and  purposes,  as  fully  as  though  the  same 
bad^been  enacted  for  this  particular  port  by 
the  people  of  the  whole  state.  All  this  was 
in  perfect  harmony  with  the  Constitution 
and  the  statute.  In  1915  the  Legislative  As- 
sembly, in  furtherance  of  the  plain  mandate 
of  .our  organic  law,  deeming  it  wise  to  ex- 
tend the  provisions  of  the  act  of  1909,  and 
provide  a  further  plan  so  that  ports  might 
avail  themselves  of  additional  privileges,  if 
the  people  residing  therein  so  desired,  adopt- 
ed chapter  63,  Laws  of  1915,  amending  sec- 
tion 6121,  L.  O.  L.,  by  adding  to  subdivision  5 
thereof  the  following: 

"Also  to  acquire,  charter,  own,  maintain  and 
operate  ateamboats,  power  boats,  Tesseis  and 
water  crafts  for  the  transportation  of  all  kinds 
of  merchandise,  passengers  and  freight  for  Itire, 
and  to  engage  generally  in'  the  coastwise  trade 
and  commerce  both  domestic  and  foreign  and  in 
transporting  for  hire  all  kinds  of  merchandise 
and  freight  Also  to  establish,  operate  and 
maintain  water  transportation  lines  in  any  of 
the  navigable  waters  of  the  state  of  Oregon  and 
waters  tributary  thereto,  any  portion  ot  which 
may  touch  the  boundaries  of  such  port.  Also  to 
own,  acquire,  construct,  operate  and  maintain 
railroad  terminal  grounds  and  yards,  and  con- 
strnctj  operate  and  maintain  such  line  or  lines 
of  railroad,  with  necessary  side  track,  turnouts 
and  switches  and  connection  and  arrangements 
with  other  common-  carriers,  as  in  the  judg- 
ment of  the  port  commissioners  may  facilitate 
water  commerce  between  such  point  and  points 
within  the  boundaries  of  the  port  as  the  port 
commissioners  may  from  time  to  time  determine, 
all  for  hire  and  to  carry  and  transport  freight 
and  to  move  passenger  trains  thereon  and 
thereover  for  hire.  Also  to  engage  generally  in 
the  business  of  buying  and  selling  coal,  fuel  oil 
and  all  kinds  of  fuel  for  steamboats  and  power 
boats  and  power  vessels  of  all  kinds,  and  ^n- 
erally  to  do  and  cause  to  be  done  all  things 
necessary  and  convenient  whether  herein  ex- 
pressed or  not  to  successfully  carry  out  the 
powers  herein  granted." 

This,  it  should  be  kept  in  mind,  should  be 
read  into  the  act  of  1909  as  a  part  thereof. 
In  neither  of  the  legislative  enactments  is 
any  intention  evinced  to  make  the  amend- 
ment mandatory  or  to  in  any  way  change 


any  act  ot  incorporation  of  a  port  then  ex- 
isting. On  the  other  hand,  the  general  plan 
prescribed  in  the  first  act  is  carefully  pre- 
served. The  constitutionality  of  the  amend- 
ment is  not  and  cannot  be  questioned.  Straw 
V.  Harris,  64  Or.  424,  108  Paa  777;  Bennett 
Trust  Co.  T.  Sengstacken,  68  Or.  333,  113 
Pac.  863.  The  commlsslooers  of  the  port  of 
Astoria,  however,  reading  this  amendment, 
and  apparently  forgetting  that  it  was  mere* 
ly  a  suggested  plan  to  be  availed  of  by  the 
voters  or  not,  as  they  might  elect,  proceeded 
to  enforce  its  provisions  as  though  it  had 
been  regularly  adopted,  and  prepared  to  ^- 
pend  the  sum  of  $100,000  in  the  purchase  and 
operation  of  steamboats,  power  boats,  ves- 
sels, and  water  crafts,  etc.,  without  the  sanc- 
tion in  any  manner  of  the  legal  voters  ot 
the  port    This  suit  Is  the  result 

The  position  of  the  commissioners  is  not 
sanctioned  by  either  the  organic  law  or  leg* 
Islative  enactment  Reverting  to  the  last 
section  of  the  act  of  1909,  of  which  section 
6121,  L.  O.  Ij.,  as  amended,  is  now  a  part,  we 
find  the  following  declaration: 

"Notliinf  in  this  act  contained  shall  be  con- 
strued as  m  any  way  altering  or  abridging  pow^ 
ers  now  exercised  or  enjoyed,  or  by  law  author- 
iied  to  be  exercised  or  enjoyed  by  or  reserved 
unto  any  such  port  or  corporation  heretofore 
created  by  and  now  existing  under  the  laws  of 
this  state:  Provided,  however,  that  any  such 
port  or  corporation  heretofore  organized  and 
now  in  existence,  may  reincorporate  under  the 
provisions  of  this  act" 

This  emphasises  the  Intent  expressed  tn 
the  general  features  and  language  of  the  law 
to  the  effect  that  it  was  not  suiqiosed  by  the 
lawmakers  that  the  amendatory  enactm^it 
would  be  taken  as  a  charter  before  being 
adopted  by  the  electors  of  a  port  Nowhere 
in  the  act  is  it  manifest  that  it  was  the  leg- 
islative will  that  the  original  or  amendatory 
act  should  have  a  retroactive  effect  or  diange 
the  status  of  the  existing  port  If,  as  de- 
clared in  the  statute,  it  is  necessary  for  a 
port  to  incorporate  under  and  adopt  as  its 
law  any  part  of  the  statute,  it  Is  lost  as  es- 
sential that  it  adopt  the  whole,  or  the  amend- 
ment of  1915,  in  the  same  manner.  For  a 
port  to  do  this  works  no  hardship;  otherwise 
it  would  be  possible  for  the  Legislative  As- 
sembly to  pass  a  general  law  for  the  organ- 
ization of  imrts  with  Uttle  power,  say  1 
per  cent,  and  after  several  ports  were  in- 
corporated thereunder  to  amend  the  several 
acts  of  incorporation  or  charters  by  enacting  . 
a  general  law  giving  municipalities  98  per 
cent  of  the  authority,  without  the  consent  ot 
the  electors  of  the  district  In  1906  the  peo- 
ple of  the  state  changed  their  organic  law 
and  ordained  as  follows: 

"Conrarations  may  be  formed  under  general 
laws,  but  shall  not  be  created  by  the  Legisla- 
tive Assembly  by  special  laws.  Tbia  Legislative 
Assembly  shall  not  enact,  amend  or  repeal  any 
charter  or  act  of 'incorporation  for  any  munici- 
pality, city,  or  town.  The  legal  voters  of  every 
city  and  town  are  hereby  granted  power  to  enact 
and  emend  their  municipal  charter,  subject  to 
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the  Ck>n«titntlon  and  criminal  laws  of  the  state 
of  Oregon." 

Tbat  a  port  Is  a  mnnldpality  la  not  ques- 
tioned. To  give  th«  act  of  1915  the  force  con- 
tended for  by  defendants  would  be  to  bold 
tbat  tbe  Legislative  Assembly  may  enact, 
amend,  or  repeal  the  act  of  Incorporation  of 
the  port  of  Astoria.  That  the  Legislature  Is' 
inhibited  from  changing  the  act  of  Incorpora- 
tion of  a  municipality  known  as  a  port  Is 
just  as  plain  as  that  such  lawmaking  body 
Is  enjoined  from  enacting,  amending,  or  re- 
pealing the  charter  of  a  dty  or  town.  Acme 
£)«iry  Co.  t.  Astoria,  49  Or.  620,  90  Pac  153 ; 
Branch  ▼.  Albee,  71  Or.  188,  142  Pac.  698; 
City  oC  Portland  ▼.  Nottingham,  68  Or.  1, 
112  Pac.  28;  Kallch  v.  Knapp,  73  Or.  658, 
142  Paa  594,  146  Pac.  22 ;  McKeon  t.  aty 
of  Portland.  61  Or.  385, 122  Paa  291;  Pearce 
T.  Rbseburg,  160  Paa  855;  State  r.  City  of 
Portland,  85  Or.  273,  133  Pac.  62,  Further', 
as  already  stated,  tbe  leglslatlre  branch  of 
the  state  government  has  not  expressed  a 
willingness  to  amend  such  an  act.  It  has.  In 
so  far  as  It  has  the  power,  granted  the  privi- 
lege to  the  people  of  the  different  ports  to 
change.the  law  under  which  they  exist  The 
port  law  is  In  the  nature  of  an  enabling  act. 
It  Is  analogous  to  our  old  local  option  liquor 
law,  which  was  ineffective  in  any  part  of  the 
state  until  voted  upon  and  adopted.  Section 
la  of  article  4  of  the  CSonstitutlon  Is  aa  fol- 
lows : 

"The  initiative  and  referendum  powers  reserv- 
ed to  tbe  people  of  tills  ConstitutioD  are  hereby 
further  reserved  to  the  legal  voters  of  every  mu- 
nicipality and  district,  as  to  all  loCaL  special, 
and  muoicipal  legislation,  of  every  diaracter, 
in  or  for  their  respective  municipalities  and 
districts.  The  manner  of  exercising  said  pow- 
ers shall  be  prescribed  by  general  laws,  except 
that  cities  and  towns  may  provide  tor  tlie  man- 
ner of  exercising  tl>e  initiative  and  referen- 
dum powers  aa  to  their  municipal  legisla- 
tion.   »    •    •" 

This,  as  stated,  was  adopted  at  the  same 
time  as  the  first  revision  of  section  2  of  all- 
ele 11,  and  it  is  well  settled  that  both  should 
be  read  in  pari  materia.  In  Kallch  v.  Knapp, 
supra,  Mr.  Justice  McNary  declared  tbe  rule 
to  be: 

"The  Constitution  as  it  is  now  built  withholds 
the  Legislature  from  amending  any  municipal 
charter  by  legislation,  be  it  direct  or  indirect, 
general  or  special,  winch  is  properly  and  purely 
the  subject  of  municipal  concern  and  regula- 
tion." 

In  Pearce  r.  Rosebnrg,  150  Pac.  866,  at 
page  869,  the  amended  charter  of  the  city  of 
Roseburg  did  not  limit  the  amount  of  money 
to  be  raised  by  taxation  for  the  purpose  of 
providing  a  sinking  fond  for  the  payment  of 
the  bonds  mentioned  in  the  amendment  to 
the  charter.  Mr.  Jnstlce  McBride,  speaking 
for  the  court,  said: 

"The  writer  ♦  •  •  considers  it  is  settled 
in  this  state  that  as  to  matters  purely  munici- 
pnl  the  state  Legislature  cannot  intermeddle  by 
either  general  or  special  legidation,  although 
as  to  matters  affecting  the  people  generally  the 
power  of  the  Legislature  is  still  unlimited,  and 
the  latter  propoutioB  cannot  br  maintained  un- 


less this  court  shall  materiallj  modify  its  hold- 
ing in  Kalich  v.  Knapp." 

In  Robertson  v.  City  of  Portland,  149  Pac. 
545,  at  page  647,  Mr.  Justice  Harris,  si>eaklng 
for  the  court,  announced  the  following: 

"If  the  electors  of  a  municipality  choose  to  do 
all  things  Utat  may  lawfully  be  done,  they  must 
manifest  that  choice  by  their  charter,  and,  if 
they  are  contented  with  the  right  to  exercise 
less  than  the  whole  power,  their  decision  is  like- 
wise written  in  the  charter.  When  the  Legisla- 
ture passed  a  special  law  amending  a  charter, 
it  was  deemed  to  be  a  special  grant  of  power, 
and,  if  the  voters  of  tbe  entire  state  enact  spe- 
cial legislation  affecting  a  city  charter,  it  would 
receive  a  like  construction.  The  people  of  any 
municipality  can  now  do  that  which  the  Legisla- 
tive Assembly  can  no  longer  do,  but  at  one  time 
could  da  *  *  *  The  charter  of  a  city  is  to 
its  citizens  and  officers  the  measure  of  thdr  au- 
thority over  persons  and  property." 

RlggB  T.  Grants  Pass,  66  Or.  266,  134  Pac. 
776,  is  a  case  whld>.  If  followed,  would  be 
decisive  of  the  one  at  hand.  The  dty  had 
by  charter  amendment  authorized  a  bond 
issue  of  1200,000  for  the  purpose  of  building 
a  railroad  from  the  dty  to  a  point  outside 
its  limits.  This  amendment  was  adopted  In 
1912,  at  which  time  there  was  in  exlstMice 
no  legislative  authority  from  the  state  to 
exercise  these  extramunicipal  rights.  In 
1913  the  Legislature  passed  an  act  authoriz- 
ing dties  to  own  and  operate  railroads  run- 
ning to  points  outside  their  limits;  the  law 
being  general  In  its  nature.  One  of  the  ques- 
tions considered  in  the  case  was  whether 
this  act  of  the  Legislature  validated  the  char- 
ter amendment,  or  in  Itself  operated. as  an 
amendment  of  the  dty  charter,  Mr.  Justice 
Bakln,  speaking  for  this  court,  stated: 

"Defendants  Insist  that  the  legislative  act  of 
Februarv  27,  1913  (page  541  of  the  Laws  of 
1013),  gives  valid!  tv  to  the  charter  amendment 
of  December  18,  1912 ;  tnit  it  can  have  no  retro- 
spective effect.  It  does  not  operate  as  an 
amendment  of  city  charters;  but  charters  may 
lie  amended  to  take  advantage  of  powers  grant- 
ed. *  *  *  The  attempted  amendment  to  tbe 
cliarter  was  unauthorized  when  adopted,  and  the 
legislative  act  could  give  it  no  vitality.  Neither 
it  nor  the  legislative  act  authorized  a  particular 
issue  of  bonds  to  build  a  particular  railroad  or 
purchase  any  particular  real  estate;  but  before 
tbe  city  can  have  the  benefit  of  the  statute  it 
must  act  affirmatively  by  making  its  charter 
conform  to  it,  and  then  proceeding  in  the  man- 
ner provided  in  its  charter  and  ordinances." 

So  in  Churchill  v.  Grants  Pass,  70  Or.  283, 
141  Paa  164,  the  right  of  the  same  dty  to 
own  and  operate  a  railroad  to  a  point  outside 
Its  limits  as  mentioned  in  the  last  case  was 
involved.  It  was  held,  in  substance,  that 
since  the  state  had  by  general  law  given  its 
consent  to  the  exercise  of  this  power,  and 
the  legal  voters  had  determined  in  thdr  char- 
ter to  exercise  the  power,  no  objection  coul<7 
be  found  ujion  those  grounds,  clearly  show- 
ing tbat  two  things  are  necessary  in  order 
to  authorize  a  mnnldpality  to  act  In  such 
matters,  viz.:  (1)  The  conferring  of  power; 
(2)  the  embracing  of  the  authority  within  the 
charter  or  act  of  incorporation. 

The  construction  of  the  law  contended  for 
would  be  repugnant  to  both  sections  of  th* 
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Oonstitutlon  quoted  above.  Farrell  ▼.  Port 
of  Portland,  52  Or.  682,  98  Paa  145;  KaUch 
T.  ECnapp,  supra.  Orerrullng  Farrell  ▼.  Port 
of  Portland,  supra,  does  not  pave  tbe-way 
for  upholding  the  decree  of  the  lower  court 
in  accordance  with  the  majority  opinion.  It 
la  further  necessary  to  eliminate  from  our 
organic  law  the  iojanctlon  against  fbe  Leg- 
islative  Assembly  amending  any  "act  of  in- 
corporation for  any  municipality."  If  the 
power  to  amend  such  a  municipal  document 
under  a  general  law  does  not  reside  in  the 
people  of  a  port,  then,  such  authority  having 
been  plainly  withdrawn  from  the  Legisla- 
tive Assembly,  resort  must  be  had  to  the 
electorate  of  the  whole  state.  This  procedure 
does  not  seem  to  liave  been  contemplated 
under  the  home  rule  scheme.  Some  of  the 
difficulties  encountered  in  the  Port  of  Port> 
land  Case  have  been  obviated  by  the  passage 
ol  the  general  port  law.  That  case  has  been 
a  guide  for  about  eight  years  and  cited  with 
approval  many  times  by  this  court  In  the 
opinion  of  the  writer,  the  majority  opinion 
unsettles  several  other  decisions  In  this  state 
under  whlcti  rights  have  been  established, 
and  suggests  its  own  weakness  in  this :  That 
after  a  few  years  its  force,  too,  may  per- 
chance be  annulled.  As  to  this  phase  of  the 
case  we  adopt  as  apropos  the  language  of 
Mr.  Justice  Burnett  In  his  dissenting  opinion 
in  Kalich  v.  Knapp,  73  Or.  at  page  587,  145 
Pac.  at  page  27: 

"Another  doctrine  eqnally  well  settled  la  that 
of  stare  decisis,  to  the  effect,  that,  when-  a  deci- 
sion has  once  been  rendered,  it  amounts  to  an 
authoritative  construction  of  the  law,  and 
should  not  be  disregarded  or  overturned,  except 
for  very  cogent  reasons  showing  beyond  ques- 
tion that  on  principle  it  was  wronsly  decided. 
The  principle  is  that  laws  are  largely  conven- 
tional rales  of  action,  and  it  is  more  important 
that  the  rule  be  settled  as  a  guiding  precept  to 
the  public  than  that  by  the  action  of  the  courts 
the  law  should  be  made  to  fluctuate  like  the 
tides.  State  v.  Clark,  9  Or.  466;  Multnomah 
County  V.  Sliker,  10  Or.  65;  Despain  v.  Crow, 
14  Or.  404,  12  Pac.  806 ;  Corvallia  v.  Stock,  12 
Or.  391,  7  Pac.  524 ;  Sheridan  v.  Salem,  14  Or. 
328,  12  Pac.  925 ;  Paulson  v.  Portland,  16  Or. 
450,  19  Pac.  400.  1  L.  B,  A.  673 ;  Everding  v. 
McGinn,  23  Or.  15,  85  Pac.  178." 

Yet,  in  order  to  conform  to  the  will-  of  the 
commissioners  of  a  port  exercising  their  sup- 
posed functions  without  the  sanction  of  the 
people,  whom  they  were  chosen  to  serve,  we 
are  asked  to  give  a  force  to  a  statute  which 
was  never  intended  by  the  makers  thereof. 
This  would  open  the  door  for  the  enactment 
by  the  Legislature  at  laws  governing  ports, 
Independent  of  the  voters  of  the  locality  af- 
fected, and  compel  them  to  bear  burdens  of 
taxation  which  they  never  voluntarily  as- 
sumed—a  step  in  return  to  the  old  system 
which  the  peoi^e  of  the  state  of  Oregon  liave 
repudiated  and  laid  aside. 

For  these  reasons,  I  am  compelled  to  with- 
hold my  assent  to  the  classical  opinion  by 
Mr.  Justice  HARRIS. 


(79  Or.  260) 
STERRBTT  ft  OBBRLB  PACKING  CO.etaL 
V.  CITI  OF  PORTLAND  et  aL 

(Supreme    Court   of   Oregon:     Jan.    25,    1916. 
On  Petition  for  Rehearing,  Feb.  15,  1916.) 

1.  Food  «s>1  —  Powbbs  of  State  —  Pouci 

POWEB. 

Laws  for  the  inspection  of  foodstuffs  are 
within  the  police  power  of  the  state. 

[Ed.  Note. — For  other  cases,  see  Food,  Cent. 
Dig.  a  1,  2;    Dec.  Dig.   ®=»1.] 

2.  Food  ^=»1  —  Police  Poweb  —  Exeboisk  bt 

CiTT. 

Under  the  Portland  diarter,  conferring  pow- 
er to  require  inspection  of  articles  of  food,  the 
city  may  exercise  the  state  police  power  as  to 
the  inspection  of  foodstuffs. 

[Ed.  Note.— E\>r  other  cases,  see  Food,  Cent 
Diig.  SS  1.  2 ;   Dec.  Dig.  «=3l.] 

8.  Constitution  AL  Law  ^=3208— Class  Ixa- 

MLAnoN— Invaliditt. 

A  municipal  ordinance  requiring  that  plants 
of  those  persons  without  the  city  slaughtering 
more  than  five  animals  a  week  should  be  sub- 
ject to  inspection,  and  providing  that  persons 
slaughtering  less  than  that  number  might  dispose 
of  their  meats  upon  presenting  the  carcasses  for 
inspection  in  the  city,  is  not  invalid  as  an  un- 
reasonable classification. 

[Ed,  Note. — ^For  other  cases,  see  C!onstitational 
Law,  Cent  Dig.  t§  649-677 ;   Dec.  Dig.  i&i=>20a] 

4.  Food  ^=»3  —  Powebs  —  Ext&atebbitobial 
Powers. 

While  a  dty  cannot  enforce  an  ordinance 
providing  for  the  inspection  of  slaughterhouses 
and  meats  as  to  establishments  located  without 
its  boundaries,  it  may  require  submission  to  in- 
spection as  a  condition  precedent  to  the  sale 
of  the  meats  within  the  city. 

[Ed.  Note.— For  other  cases,  see  Food,  Cent 
Dig.  5S  3,  4 ;    Dec  Dig.  <S=>3.] 

5.  Constitutional  Law  «=981— Police  Pow- 
eb—^Tustifioation. 

The  police  power  of  the  states  and  other 
governmental  subdivisions  is  justified  on  the  the- 
ory that  the  welfare  of  the  people  is  the  supreme 
law. 

[Ed.  Note.— For  other  cases,  see  Constitutional 
Law,  Cent  Dig.  {  148 ;    Dec.  Dig.  «=>81.] 

6.  Constitdtional  Law  €=381- CTlass  Legis- 
lation—Validity. 

,  A  statute  designed  to  prevent  spread  of  con- 
tagious diseases,  or  to  protect  public  health, 
which  operates  on  all  alike,  is  not  invalid  un- 
der the  state  or  federal  Constitution. 

[Ed.  Note. — For  other  cases,  see  Constitutional 
Law,  Cent  Dig.  {  148;   Dea  Dig.  «=>81.] 

7..  Constitutional  Law  «=>47  —  Constbdc- 

tion— Validity. 

The  constitutionality  of  a  statute  or  ordi- 
nance is  usually  to  be  tested  by  what  it  author^ 
izes  and  permits  to  be  done. 

[Ed.  Note. — For  other  cases,  see  Constitational 
Law,  Cent  Dig.  SS  43-45;    Dec.  Dig.  (8=>47.] 

8.  Constittjtional  Law  <S=>208— Class  Ijeq- 
islation— Validity  of  Classification. 

To  justify  a  classification  in  a  statute  or 
ordinance,  there  must  be  some  difference  between 
the  classes  which  bears  a  just  and  proper  rela- 
tion to  the  purposes  of  the  law. 

[Bd.  Note. — For  other  cases,  see  Constitutional 
Law,  Cent  Dig.  SS  649-677;  Dec  Dig.  <8=» 
208.] 

9.  CoNSTrruTTONAL  LAW  $s»a08— Clabs  laeo- 
iSLATioN— Invalidity. 

An  ordinance,  providing  for  the  inspection 
of  meats  and  slaughterhouses  located  without  the 
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city,  aa  a  condition  i»ecedent  to  the  sale  of 
products  within  the  city,  but  exemptintr  slaugh- 
terhouses and  packing  plants  subject  to  federal 
inspection  laws  is  inv^id  in  so  far  as  it  pre- 
scribes higher  inspection  regulation  than  those 
fixed  by  the  federal  rules. 

[Ed.  Note. — For  other  cases,  see  Constitutional 
Ijiw,  Cent  Dig.  U  649-^77;  Dec.  Dig.  «=>20a] 

In  Banc.  Appeal  from  Circuit  Court, 
Multnomah  County;  William  N.  Gatens, 
Judge. 

Action  by  the  Sterrett  &  Oberle  Packing 
Company  and  others  against  the  City  of  Port- 
land and  others.  From  a  judgment  sustain- 
ing a  demurrer  to  the  complaint,  plaintiffs 
appeal.     Reversed. 

On  June  10,  1914,  the  dty  council  of  Port- 
land passed  Ordinance  No.  29063,  designed 
to  regulate  the  slaughtering  of  animals  and 
the  sale  of  carcasses  and  parts  thereof  which 
are  Intended  for  consumption  In  the  dty,  and 
providing  a  penalty  for  the  violation  thereof. 
It  prescribes  regulations  for  the  sanitation 
and  Inspection  of  slaughterhouses  located 
within  one  mile  of  the  city  and  outside  its 
limits.  As  regulations  they  are  not  bind- 
ing, because  the  council  has  no  power  to  leg- 
islate for  territory  beyond  the  dty  bounda- 
ries. The  provisions  respecting  such  slaugh- 
terhouses amount  only  to  conditions  imposed 
upon  the  right  to  sell  in  the  dty  the  meat 
of  animals  slaughtered  within  the  (me-mil'e 
zone.  The  sale  of  such  meat  in  the  city  is 
prohibited  unless  thoee  regulatory  provisions 
are  complied  with.  The  plaintiffs  are  en- 
gaged In  the  business  of  selling  meat  in  Port- 
land. Some  of  them  own  and  operate  slaugh- 
terhouses which  are  located  outside  of  and 
within  one  mile  of  the  dty,  and  their  sup- 
ply of  meat  originates  from  animals  kUled 
at  such  establishments  by  persons  who 
slaughter  more  than  five  animals  a  week. 
.  The  plaintiffs  instituted  this  suit  for  the 
purpose  of  enjoining  the  enforcement  of  the 
ordinance  on  the  ground  that  it  is  void  be- 
cause It  contravenes  the  Constitution  of  the 
United  States  and  of  the  state  of  Oregon  in 
the  following  particulars:  (1)  It  abridges  the 
privileges  and  Immunities  of  dtlzens  of  the 
United  States;  (2)  it  grants  to  a  class  of 
citizens  privileges  and  Immunities  which  up- 
on the  same  terms  do  not  equally  belong  to 
all  dtlzens;  and  (3)  it  discriminates  unlaw- 
fully against  the  class  of  meat  sellers  to 
which  the  plaintiffs  belong,  and  no  reason- 
able grounds  exist  for  such  dassiflcation 
and  discrimination.  The  complaint  alleges 
In  substance  as  follows:  That  meat  which 
originates  from  animals  slaughtered  at 
places  more  than  one  mile  from  Portland  and 
which  originates  from  animals  slaughtered 
within  a  mile  of  the  dty,  but  slaughtered  by 
persons  who  do  not  kill  more  than  five  ani- 
mals a  week,  is  sold  as  a  regular  business  in 
the  dty  of  Portland.  That  only  one  con- 
cern In  the  state  of  Oregon  has  federal  In- 
spection of  its  meat  and  slaughterhouses 
whidi  are  located  outside  of  and  more  than 


one  mile  from  the  dty,  and  that  it  sells  its 
meat  and  meat  products  within  the  munici- 
pality. That  persons  whose  slaughterhouses 
and  meats  are  Inspected  by  the  United  States 
Department  of  Agriculture  are  entirely  ex- 
cepted and  exempted  from  every  provision  of 
the  ordinance. 

Plaintiffs  claim  that  the  allegations  of  the 
complaint  show  that  this  ordinance  operates 
to  deprive  them  of  their  lawful  privilege  of 
selling  meat  in  Portland  on  the  same  terms- 
that  are  accorded  to  thdr  competitors,  con- 
sisting of  two  other  classes  of  meat  sellers 
created  by  the  ordinance.  It  also  appears 
from  the  complaint:  That  by  the  ordi- 
nance all  persons  who  have  slaughter- 
houses within  a  mile  of  the  city,  except 
those  who  do  not  kill  more  than  five  ani- 
mals a  week,  must  comply  with  the  many 
expensive  regulations  set  out  in  the  ordi- 
nance as  to  sanitation,  construction,  and 
maintenance  of  their  slaughterhouses,  and 
as  to  the  ante  mortem  and  post  mortem 
inspection  of  the  animals  and  carcasses 
slaughtered,  and  must  obey  the  orders  and 
dictations  of  the  municipal  Inspectors;  oth- 
erwise, their  meats  are  prohibited  from  be- 
ing sold  in  the  city.  That  all  persons  who 
slaughter  animals  at  places  more  than  a  mile 
from  Portland,  and  those  who  within  one 
mile  thereof  kill  not  to  exceed  five  animals 
a  week,  are  not  required  to  comply  with  the 
expensive  regulations  of  the  ordinance  as 
to  sanitation,  construction,  and  maintenance 
of  their  slaughterhouses,  nor  submit  their 
animals  to  an  ante  mortem  Inspection,  but 
may  bring  them  to  the  dty  and  have  them 
pass  a  post  mortem  inspection  there,  which 
right  Is  denied  to  carcasses  slaughtered  with- 
in one  mile  of  the  dty  where  more  than  Ave 
animals  a  week  are  killed. 

A  demurrer  was  filed  to  the  complalut,  on 
the  ground  that  the  facts  stated  entitled 
plaintiffs  to  no  relief.  This  was  sustained. 
Plaintiffs  refused  to  plead  further,  and  a  de- 
cree was  rendered,  dismissing  the  complaint, 
from  which  plaintiffs  appeal. 

R  B.  Seabrook,  of  Portland  (Malarkey,  Sea- 
brook  &  Dibble,  John  F.  Logan,  and  J.  J. 
Fitzgerald,  all  of  Portland,  on  the  brief), 
for  appellants.  W.  P.  La  Roche  and  Henry 
A.  Davie,  both  of  Portland,  for  respondents. 

BEIAN,  J.  (after  stating  the  facts  as  above) . 
The  question  for  determination  upon  this  ap- 
peal is  whether  the  facts  so  alleged  in  the 
complaint  and  admitted  by  the  demurrer 
show  that  the  ordinance  has  the  improper 
and  illegal  effed;  claimed  by  the  plaintiffs; 
that  is,  does  the  ordinance  abridge  any  law- 
ful privilege  of  the  plaintiffs,  or  grant  any 
special  franchise  to  other  classes  of  meat 
sellers  which  is  not  allowed  the  plaintiffs 
on  the  same  terms  or  unreasonably  discrimi- 
nate against  them.  Counsel  for  the  plain- 
tiffs contend  that  the  ordiiuuice  in  question 
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Is  imenforceable  and  rold.  It  Is  claimed  by 
tbe  dty  that  the  patpose  and  aim  oC  the  or- 
dinance la  to  preserve  and  protect  the  public 
health,  which  renders  It  necessary  and  coa- 
▼enlent  to  classify  meat  sellers  Into  three 
different  classes,  as  follows: 

Tbe  first  consists  of  all  persons  engaged 
In  the  clt7  In  selling  meats  which  hare  been 
Inspected  by  the  United  States  D^artmoit 
of  Agriculture  or  whlcb  have  been  slaoghter- 
ed  In  an  establishment  Inspected  by  It  This 
class,  which  is  styled  by  the  plalntlfEs  as  the 
"more  favored"  one.  Is  wholly  excepted  from 
the  provisions  of  the  ordinance  by  section 
2  thereof. 

The  second  class  consists  of  those  engaged 
in  Portland  in  selling  meat  which  has  been 
slaughtered  ontslde  of  and  more  than  one 
mile  from  the  dty,  or,  if  slaughtered  out- 
side of  and  within  a  mile  of  the  municipality, 
meat  slaughtered  by  perscms  who  kill  no  more 
than  five  animals  a  week.  This  class  may 
sell  snch  meat  within  the  dty,  provided  they 
present  the  carcasses  for  inspection  at  some 
place  therein  in  accordance  with  section  12 
of  the  ordinance,  without  complying  with  the 
provisions  thereof  as  to  permits  for  slaughter- 
houses, sanitation,  inspection,  eta  These  the 
idaintUb  term  the  "less  favored"  class. 

The  third  class  consists  of  all  persons  en- 
gaged In  the  city  in  selling  meat  which  has 
been  slaughtered  outside  of 'and  within  one 
mile  of  the  dty  by  persons  who  kill  more 
than  five  animals  a  week.  They  are  pro- 
hibited from  selling  such  meat  within  the 
dty  unless  they  comply  with  the  several  sec- 
tions of  the  ordinance.  They  are  not  per- 
mitted, as  the  second  class  Is,  to  have  their 
meats  inspected  within  the  dty,  but  are  ex- 
pressly excluded  from  so  doing  by  the  pro- 
visions of  section  12.  The  plaintiffs  term 
this  last  class,  to  which  they  belong,  the  "un- 
favored and  burdened." 

PlaintifTs  maintain  that  the  dassiflcatlons 
made  by  the  ordinance  stifle  competition  and 
are  positively  detrimental  and  opposed  to 
the  allowed  purpose  of  protecting  the  pub  lie 
health.  It  is  asserted  on  behalf  of  the  dty 
that  at  the  present  time,  and  for  many  years 
past,  the  dty  of  Portland  has  had  in  opera- 
tion several  ordinances  designed  'to  pro- 
tect the  public  health  from  the  ravages  of 
disease  spreading  through  food  products. 
There  are  sanitary  ordinances,  market  or- 
dinances, and  an  ordinance  prohibiting  the 
slaughtering  of  animals  within  the  dty  lim- 
its. The  proprietors  of  butcher  shops,  delica- 
tessen stores,  restaurants,  and  other  eating 
places  are  required  to  observe  certain  regula- 
tions with  respect  to  the  conduct  of  their 
business,  and  are  prohibited  from  selling  or 
offering  for  sale  any  food  products  which  are 
unfit  or  unwholesome  for  human  food.  With 
the  growth  and  expansion  of  the  city,  it  has 
become  a  difficult  problem  for  the  officials  in 
charge  to  see  to  It  that  these  several  regula- 
tions are  strictly  observed  and  the  prohibi- 
tions enjoined  are  not  violated  to  the  injury 
•f  the  public.   These  drcnmstances  gave  rise 


to  additional  legislation  upon  Qie  subject  of 
health  protection,  and  It  was  found  that 
stricter  compliance  with  the  sanitary  and 
health  regulations  of  the  dty  could  be  ef- 
fected by  the  enactment  of  an-  Mdlnance  re- 
quiring a  thorough  inspection  of  food  prod- 
ucts before  the  same  were  admitted  to  the 
dty  to  be  offered  for  human  consumption. 
ESxperience  showed  that  contagious  and  in- 
fections diseases  are  communicated  in  a  great 
majority  of  cases  through  milk  and  meat 
products.  Accordingly,  some  time  ago,  the 
dty  of  Portland  enacted  an  ordinance  re- 
quiring a  thorough  inspection  of  dairy  berds 
and  of  milk  produced  therefrom  before  sncb 
milk  could  be  even  brought  into  the  dty  for 
the  purpose  of  offering  the  same  for  sale 
therein. 

The  meat  inspectioa  ordinance  Is  designed 
to  provide  for  a  thorough  inspection  of  all 
meat  and  meat  products  before  the  same 
are  admitted  to  the  market  places  of  the  dty 
to  be  offered  for  sale  for  human  consumption, 
in  order  to  protect  the  public  health.  The 
elimination  of  slaughterhouses  from  the  dty 
limits  naturally  caused  their  locati(»  a  short 
distance  from  the  munldpal  boundaries.  It 
is  conceded  that  the  slaughterhouses  from 
whidi  the  dty's  supply  of  meat  is  diiefly 
derived  are  located  within  the  prescrll)ed  one- 
mile  zone,  with  the  exception  of  one  under  ■ 
federal  regulation. 

[1,2]  The  enactment  of  laws  for  the  In- 
spection of  foodstuffs  is  within  the  police 
power  of  the  state.  This  is  not  questioned. 
Chicago  Bd.  of  Trade  v.  Cowen,  252  111.  554, 
96  N.  E.  1084;  Foote  v.  Stanley,  117  Md.  335. 
82  Atl.  380;  Patapsco  Ouano  Co.  v.  Bd.  of 
Agriculture,  171  U.  S.  345,  18  Sup.  Ct  S62. 
43  li.  Ed.  191.  The  Portland  charter  con- 
fers the  power  to  require  the  inspectioa  of 
articles  of  food  offered  for  sale  for  humaq 
consumption  within  the  munldpallty  where 
It  applies  to  those  who  bring  or  send  their 
products  into  the  dty  for  sale  for  such  pnr- 
poseibL  Norfolk  t.  Flynn,  101  Va.  473.  44 
S.  R  717,  62  U  R.  A.  771,  99  Am.  St.  Rep. 
918;  SUte  r.  Nelson,  66  Minn.  166.  68  N.  W. 
1066,  34  L.  R.  A.  318,  61  Am.  St.  Rep.  399: 
Adams  v.  MUwankee,  144  Wis.  871, 129  N.  W- 
518,  43  L.  R.  A.  (N.  S.)  1072. 

[3]  We  will  first  consider  the  ordinance 
as  to  the  second  class,  or  all  persons  engaged 
in  the  dty  In  selling  meats  which  have  been 
slaughtered  outside  of  and  more  than  a  mile 
from  the  municipality,  or,  if  slaughtered 
outside  of  and  within  a  mile  of  the  dty,  meat 
slaughtered  by  a  person  who  slaughters  no 
more  than  five  animals  a  week.  As  a  matter 
of  fact,  it  is  asserted  that  there  are  very 
few,  if  any,  establishments  beyond  the  one- 
mile  cone  at  which  more  than  five  animals 
are  slaughtered  each  week  for  sale  in  the 
dty.  With  regard  to  those  who  slaughter 
less  than  five  animals  a  week  it  would  be 
manifestly  impracticable  to  require  them  to 
observe  the  regulations  with  respect  to 
slaughterhouses.  It  is  not  to  be  presumed 
that  such  persons  maintain  Maugfaterhonses. 
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They  are  mostly  small  farmers  who  oocasloii- 
ally  sell  the  meat  of  an  animal  on  the  pub- 
lic markets  of  Portland.  There  are  reason- 
able grounds  for  making  a  separate  da&atfi- 
catlon  fOr  snch  small  producers.  See  £x 
parte  Case,  70  Or.  291,  801,  135  Pac.  881, 
141  Pac.  746.  Different  regulations  for 
audi  a  class  are  made  In  the  federal  rules 
for  the  inspection  of  meats  for  Interstate 
and  foreign  commerce. 

It  would  not  seem  practical  for  the  dty 
tnspectors  to  travel  all  over  the  state  or  at 
great  distances  beyond  the  confines  of  the 
dty,  in  order  to  perform  their  duties  and 
Inspect  establishments  located  outside  of  the 
one-mile  limit  None  of  the  members  of  the 
second  class,  however,  are  immune  from 
regulation.  Section  12  of  the  ordinance  pro- 
Tides  that  the  members  of  this  class  who 
desire  to  eeU.  meats  for  human  food  In  the 
city  shall  bring  their  products  to  a  central 
depot  for  inspection,  and  that  the  same  shall 
be  passed  or  condemned  according  to  the  pro- 
Tisions  of  the  ordinance.  l%is  arrangement 
was  made  by  the  legislative  department  of 
the  city  with  a  full  knowledge  of  local  con- 
ditions. Such  classification  may  depend  up- 
<Hi  the  degree  of  evil  without  being  arbitrary 
or  unreasonable.  International  Harvester 
Go.  T.  Mo.,  234  U.  S.  190,  84  Sup.  Ct  8S9,  68 
I<.  XJd.  1276,  K2  li.  R.  A.  (N.  S.)  625;  Ozan 
libr.  Co.  V.  Union  Co.  Nat  Bank,  207  U.  S. 
251,  28  Sop.  Ct  89,  62  L.  Ed.  195;  Heath 
*  M.  Mfg.  Co.  V.  Worst,  207  U.  S.  338,  28 
8tq>.  Ct  114,  62  Ia'  Ed.  236 ;  Chicago  Dock 
A  O.  Co.  r.  Fraley,  228  U.  S.  680,  33  Sup.  Ct 
715,  67  h.  Ed.  1022.  We  cannot  say  that  the 
municipal  law  is  either  arbitrary  or  unfttlr 
because  farmers  who  slaughter  a  few  ani- 
mals and  sell  the  meat  for  human  food  with- 
in the  dty,  and  some  others  from  a  distance 
who  possibly  may  do  so,  all  under  Inspec- 
tion, are  not  subject  to  all  the  regulations 
as  to  sanitation  of  slaughterhouses,  etc  As 
■aid  by  Mr.  Justice  Peckham  in  Ozan  Libr. 
Co.  V.  Union  Co.  JJat  Bank,  207  U.  S.  251, 
at  page  256,  28  Sup.  Ct  89,  on  page  91  (62  U 
Ed.  1^: 

"It  ia  almost  impossiUe,  in  some  matters,  to 
foresee  and  provide  for  every  imaginable  and 
exceptional  case,  and  a  Legislature  ought  not  to 
be  required  to  do  so  at  the  risk  of  Caving  its 
legislation  declared  void,  although  appropriate 
and  proptt  upon  the  general  subject  upon  which 
such  legidation  is  to  act,  so  long  as  there  is 
DO  substantial  and  fair  ground  to  say  that  the 
statute  makes  an  unreasonable  and  unfounded 
general  classification,  and  thereby  denies  to  any 
person  the  equal  protection  of  the  laws.  In  a 
classification  for  governmental  purposes  there 
cannot  be  an  exact  exclusion  or  inclusion  of  per- 
•MIS  and  things." 

[4,  fl  The  first  and  third  classes  embrace 
by  f&r  the  major  portion  of  the  packing  hous- 
es from  which  the  Portland  market  derives 
Its  supply  of  meats.  It  is,  of  course,  appar- 
ent that  as  compulsory  regulations,  the  or- 
dinance Is  extraterritorial  and  unenforceable. 
The  city  has  no  power  to  enforce  a  compli- 
ance with  them  because  places  and  opera- 
ttons  regulated  are  situated  beyond  the  city's 


borders.  But  In  so  far  as  the  ordinance  pro- 
Iiiblts  the  sale  within  the  dty  of  the  products 
of  those  places,  unless  the  regulations  have 
been  complied  with,  it  Is  enforceable  and  a 
compliance  with  the  regulations  is  exacted  as 
a  condition  precedent  to  the  selling  of  such 
products  in  the  city.  The  Constitution  of 
the  United  States  was  framed  on  the  theory 
that  all  power  resides  in  the  people,  and  in 
promulgating  that  instrument  the  people  of 
the  several  states  reserved  to  themselves  all 
powers  except  those  expressly  delegated  to 
the  federal  government  by  the  Constitution. 
Among  the  powers  so  reserved  to  the  people 
was  that  which  has  come  to  be  known  as  the 
police  power  of  the  several  states  and  It  has 
been  appropriately  said  that  the  police  power 
is  inherent  in  all  government  It  ia,  so  to 
speak,  a  weapon  for  self-defense  which  must 
necessarily  be  possessed  by  all  governments. 
It  is  that  power  by  which  the  greatest  good 
may  be  secured  to  the  greatest  number. 
From  this  prlndple  has  arisen  the  maxim: 
"Salus  popnli  suprema  est  lex."  In  conform- 
ity with  this  maxim  a  fair  and  liberal  con- 
struction should  be  applied  to  all  laws  which 
are  intended  to  protect  the  health  of  the 
people  in  general.  That  rule  has  been  uni- 
formly applied,  even  where  the  enforcement 
of  the  law  will  result  in  sundry  burdens  and 
inconveniences  to  individuals.  A  greater 
reason  for  such  an  application  of  the  rule 
exists  in  these  modem  times  on  account  of 
increaslDg  population,  and  the  many  new 
agendes  and  methods  for  the  distribution  of 
food,  medidnes,  and  other  artides  for  human 
consumption.  The  wisdom  of  salutary  laws 
relating  to  contagious  diseases  and  proper 
restraints  In  relation  thereto,  cannot  be  ques- 
tioned. In  order  to  promote  the  public  health 
Individual  convenience  and  profit  must  be 
enjoyed  in  proper  subjection  to  and  observ- 
ance of  the  laws  for  the  protection  of  the 
same.  State  v.  Starkey,  112  Me.  "8,  90  AtL 
431 ;  Stettler  v.  O'Hara,  69  Or.  519,  139  Pac. 
743.  Under  fair  and  reasonable  classifica- 
tions and  regulations,  plaintifTs  would  have 
no  valid  cause  to  complain  on  account  of 
some  inconvenience  and  necessary  expendi- 
tures required  by  the  ordinance  for  the  public 
weal. 

[I]  We  come  next  to  the  first  class,  which 
is  wholly  exempt  from  the  provisions  of  the 
ordinance  as  to  slaughterhouses,  which  are 
inspected  by  the  United  States  Department 
of  Agriculture,  wherever  situated.  A  stat- 
ute designed  to  prevent  the  spread  of  con- 
tagious diseases  or  to  protect  the  health  of 
the  public,  which  operates  upon  all  substan- 
tially alike,  is  not  inimical  to  the  federal  or 
state  constitution.  Adams  v.  Lytle  (C.  C.) 
154  Fed.  876 ;  Adams  v.  MUwaukee,  144  Wis. 
371,  129  N.  W.  518,  43  I*  R.  A.  (N.  S.)  1072, 
and  notes ;  Pierce  v.  Dillingham,  203  IlL  148, 
67  N.  B.  846,  62  Ia.  R.  A.  888. 

[7,  8]  The  requirements  of  the  ordinance 
applicable  to  the  third  class,  to  which  plains 
tiffs  belong,   were   adopted  from  and   ara 
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■abstantlally  Identical  with  the  regulations 
governing  the  meat  Inspection  of  the  United 
States  Department  of  Agriculture  made  ef- 
fective May  1,  1908.  Soon  after  the  passage 
of  the  ordinance  these  mles  were  changed 
In  Important  particulars;  therefore  the  ex- 
emption of  persons  coming  within  the  first 
Class  from  the  provisions  of  the  ordinance 
has  a  material  effect  npon  the  plaintiffs,  or 
the  third  class,  who  are  doing  business  In 
the  sale  of  meats  In  the  dty  of  Portland  in 
competition  with  the  first  class.  The  con- 
stitutionality of  a  statute  or  ordinance  Is 
usually  to  be  tested,  not  by  what  Is  actually 
done  under  It,  but  by  what  It  authorizes  and 
permits  to  be  done.  McQulllln,  Mun.  Corp.  § 
811 ;  Ellihart  v.  Murray,  165  Ind.  304,  75  N.  E. 
593,  1  K  R.  A.  (N.  S.)  940,  112  Am.  St  Rep. 
288,  6  Ann.  Cas.  748 ;  Henderson  v.  Durham 
Co.,  132  N.  0.  779,  44  S.  E.  698 ;  Guthrie  Co. 
V.  Cameron,  3  Okl.  677,  41  Pac.  640.  To 
Justify  classifications  for  the  purpose  of  legis- 
lation whereby  several  classes  are  affected 
differently  by  the  law,  there  must  be  some 
reasonable  ground  for  the  classifications. 
There  must  be  some  difference  between  the 
classes  which  bears  a  Just  and  proper  re- 
lation to  the  purposes  of  the  law  and  to  the 
classifications.  Gulf,  etc.,  Co.  v.  Ellis,  165  U. 
S.  150,  17  Sup.  Ct  255,  41  L.  Ed.  666;  State 
V.  Wright,  53  Or.  344,  100  Pac.  296,  21  U  R. 
A.  (N.  S.)  349 ;  Kellaher  v.  Portland,  67  Or. 
575-584,  112  Pac.  1076;  State  v.  Loomis,  115 
Mo.  307, 22  S.  W.  350, 21 L.  R.  A.  789 ;  Dobbins 
V.  Los  Angeles,  195  U.  S.  223, 25  Sup.  Ct  18, 49 
It.  Ed.  169.  Where  a  dasslflcatlon  Is  based  up- 
on no  reasonable  ground  and  bears  no  Just  or 
proper  relation  to  the  object  of  the  law,  but  is 
In  fact  an  arbitrary  selection  and  results  in 
unjust  discriminations,  it  cannot  be  Justified, 
and  the  act  attempting  to  make  such  dassl- 
flcatlon must  be  declared  void.  State  v. 
Wright,  supra ;  Eellaher  v.  Portland,  supra ; 
Chaddock  v.  Day,  75  Mich.  627,  42  N.  W.  977, 
4  L.  R.  A.  809, 13  Am.  St  Rep.  468 ;  Gulf  Co. 
V.  Ellis,  supra;  Cottlng  v.  Goddard,  183  U. 
8.  79,  22  Sup.  Ct  30,  46  L.  Ed.  92.  An  act 
which  denies  to  the  plaintiffs  the  equal  pro- 
tection of  the  laws,  or  grants  to  others 
spedal  privileges  or  immunities  which  upon 
the  same  terms  do  not  equally  belong  to 
the  plaintiffs,  is  prohibited  by  the  Constitu- 
tions of  the  United  States  and  of  the  state 
of  Oregon.  Section  1,  art.  14,  Const  U.  S.; 
section  20,  art  1,  Const  Or. 

[9]  The  vital  question  In  this  case  Is:  Are 
the.  provisions  of  the  ordinance  discrimina- 
tory? By  section  3  of  the  ordinance  it  la 
made  unlawful  to  sell,  have,  or  keep  or  ex- 
pose for  sale  for  human  food  any  meats 
which  should  be  condemned  under  section 
13.  By  section  2  the  first  dass  is  entirely 
exempted  from  the  provisions  of  section  3. 
This  distinction  cannot  be  said  to  be  based 
upon  any  necessity  or  convenience  for  the 
protection  of  the  public  health.  After  about 
six  years'  experience  the  United  States  De- 
partment of  Agriculture  changed  the  regu- 
lations governing  the  meat  inspection,  wbidi 


became  effective  November  1,  1014,  and  are 
found  In  a  pamphlet  issued  July  30,  1914. 
Under  these  regulations,  which  govern  the 
first  class  named  In  the  ordinance,  a  Urge 
amount  of  meat  and  meat  products  may  be 
passed  as  fit  for  human  food  which  ate  re- 
quired to  be  destroyed  by  the  terms  of  the 
ordinance.  Some  of  the  differences  between 
the  federal  regulations  and  those  of  the  or- 
dinance as  applied  to  the  second  and  third 
classes  are  as  follows:  (1)  Section  13,  sabd. 
10,  par.  1,  of  the  ordinance  requires  the  con- 
demnation of  carcasses  of  swine  suffering 
from  hog  cholera  and  the  destruction  there- 
of under  sections  14  and  15  of  the  ordinance. 
By  subdlvlsipn  B,  par.  2,  {  4,  regulation  11  of 
the  Federal  Regulations  (see  page  28  thereofi 
a  carcass  in  which  the  lesions  of  hog  cholera 
are  slight  and  limited  In  extent  may  be 
passed  for  sterilization,  and  after  steriliza- 
tion may  be  canned  and  sold  for  human  food. 
See  Regulation  15,  page  36  of  the  Federal 
Regulations.  (2)  Section  13,  subd.  26,  of  the 
ordinance  requires  the  condemnation  of  the 
carcasses  of  certain  pregnant  animals.  By 
section  20  of  regulation  11  of  the  Federal 
Regulations  (page  33)  such  carcasses  may  be 
sterilized  and  sold  for  human  food.  (3)  Sec- 
tion 13,  subd.  27,  of  the  ordinance  requires 
the  condemnation  of  the  carcasses  of  all 
calves,  pigs,  kids,  and  lambs  under  three 
weeks  of  age  regardless  of  their  condition. 
By  paragraph  1  of  section  21  of  regulation 
11  of  the  Federal  Regulations  (page  33)  such 
carcasses  may  be  used  for  human  food,  pro- 
vided the  meat  complies  with  certain  stated 
requirements.  Other  regulations  differ  so 
that  those  governing  the  first  class  are  not 
so  drastic  as  the  requirements  of  the  ordi- 
nance; therefore  meat  and  meat  products, 
which  under  the  federal  regulations  are  suit- 
able for  food  for  human  consumption  and 
may  be  sold  for  that  purpose  in  the  dty  of 
Portland,  without  munldpal  inspection,  by 
persons  of  the  first  class,  if  presented  by 
members  of  the  second  .and  third  classes, 
must  be  condemned  and  destroyed  under  the 
terms  of  the  ordinance.  / 

If  one  dass  of  persons  are  granted  the 
privilege  of  vending  certain  kinds  of  meat 
and  meat  products  in  the  dty,  why  should 
not  members  of  the  other  two  classes  be  ac- 
corded the  right  to  sell  the  same  kind  of 
foodstuffs?  The  dasslficatlon  in  this  respect 
does  not  appear  to  be  based  upon  a  fair  or 
reasonable  foundation  and  this  discrimina- 
tion cannot  be  upheld.  It  is  not  for  the  court 
to  suggest  which  kind  of  regulations  is  pref- 
erable. Had  the  exemption  of  the  members 
of  the  first  dass  from  the  requirements  of 
the  ordinance  as  to  inspection  been  provided 
for  as  long  as  the  products  of  their  estab- 
lishments were  subject  to  federal  Inspection 
under  regulations  like  those  contained  in 
the  city  ordinance,  then  when  the  amend- 
ments of  the  federal  regulations  were  made 
the  excepted  dass  would  automatically  have 
come  within  the  provisions  of  the  muuidpal 
law,  and  the  objectionable  f  eatores  of  the  or- 
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dinance  woold  have  been  obviated.  Doubtless 
tlie  city  by  appropriate  amendment  of  Its  or- 
dinance can  adjust  the  matter,  so  that  im- 
portant bastoess  snterprlses  will  not  be  on* 
necessarily  inconvenienced  or  Jeopardized, 
and  the  different  persons  interested  can  with 
reasonable  safety  make  preparation  to  con- 
form to  tbe  beneficial  requirements  of  the 
law. 

The  decree  of  the  lower  coart  will  be  mod- 
ified to  conform  herewith. 

BAKIN  and  BBNSON,  JJ,  absent 

On  Petition  for  Rehearing. 

BEAN,  J.  The  petition  for  rehearing  in 
this  cause  suggests  that  the  formal  conclud- 
ing part  of  the  memorandum  opinion  is  mis- 
vinderstood.  In  referring  to  the  ordinance  in 
question  it  is  stated  in  the  opinion  as  follows: 

"The  classification  in  this  respect  does  not  ap- 
pear to  be  baaed  upon  a  fair  or  reasonable  foun- 
dation and  this  discrimination  cannot  be  opheld." 

This  conclusion  leads  to  but  one  result, 
namely,  the  decree  of  the  lower  court  is  re- 
versed, the  demurrer  to  the  complaint  will  be 
overruled,  and  the  ordlnance<declared  invalid. 
It  is  further  stated  in  the  opinion  that: 
"It  is  not  for  the  court  to  suggest  what  kind 
of  regulations  is  preferable." 

This  shows  that  the  court  did  not  pass  up- 
on any  ordinance  that  may  be  enacted,  al- 
though the  matter  of  an  amendment  to  the 
ordinance  entered  Into  the  oral  argument. 
AVith  this  correction,  the  petition  for  rehear- 
ing is  denied. 
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(Supreme  Court  of  Oregon.     Jan.   18,  1916.) 

1.  Appeal  and  Bbbob  «=s>1061— Rbview. 

Where  there  is  any  evidence  to  support  it, 
a  verdict  will  not  be  disturbed. 

DEd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §§  3922,  3928-3934;  Dec.  Dig. 
<8=>1001.] 

2.  Bnxs  AND  NoTSS  9=>620  —  Vauditt  — 
Pbaud— Evidence. 

In  an  action  on  a  note  given  in  payment  of 
brokerage  fees  to  become  due  in  a  transaction 
not  already  consummated,  evidence  held  to  show 
that  the  note  was  procured  by  fraud. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  i{  1813,  1832,  1836,  1837; 
Dec.  Dig.  <S=»520.]     , 

3.  Bills  and  Notes  «=>373— Holder. 

Where  a  note  was  procured  through  fraud, 
the  payee's  transferee  cannot  recover  unless  a 
purchaser  in  good  faith  without  notice. 

[Ed.  Note. — For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  §{  966-970;  Dec.  Dig.  «=> 
373.] 

4.  Bills  and  Notes  €=>497— Actions— Bub- 
den  OF  Pboof. 

Where  it  is  shown  that  the  original  payee 
procured  a  note  through  fraud,  the  holder  has 
the  burden  of  showing  that  he  acquired  it  in 
good  faith  for  value  and  without  notice. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  ff  1448.  1676-1681,  1683- 
1687 :    Dec.  Dig.  *=.497.] 


6.  Teial  «=300— Pbooi^-Obdxb  o». 

In  an  action  on  a  note  daimed  to  have  been 
procured  through  fraud,  the  court  having  a  dis- 
cr^on  as  to  order  of  the  proof,  may  allow  proof 
of  the  fraud  before  proof  that  the  holder  was 
charged  with  knowledge  thereof. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  IS  141-145;   Dec.  Dig.  «=»60.] 

6.  Bills  and  Notes  *s»526— Actions— Evi- 
dence—SurriciENCT. 

In  an  action  on  a  note  procured  through 
fraud,  evidence  held  to  show  that  the  holder 
was  not  a  bona  fide  purchaser  for  value,  with- 
out notice.  . 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  {{  1832-1839;   Dec.  Dig.  ®=s> 

Department  1.  Ai^eal  from  Circuit  Court, 
Sherman  County;  D.  R.  Parker,  Judge. 

Action  by  E.  Sink  against  J.  M.  Allen. 
From  a  Judgment  for  defendant,  plaintiff 
appeals.    Affirmed. 

This  was  an  action  to  recover  upon  a  prom- 
issory note  given  by  the  defendant  to  one 
Walter  H.  Moore,  and  by  him  Indorsed  as 
collateral  security  upon  a  joint  note  from 
liimself  and  J.  A.  Earbke  to  the  Wasco  Mill- 
ing Bank,  in  Moro.  Harbke  subsequently 
paid  the  note  given  to  the  bank,  and  the  Al- 
len note  was  turned  over  to  him.  Earbke 
states  the  acts  constituting  his  title  to  the 
note  in  tlils  language: 

"In  the  first  place,  I  paid  what  he  [Moorel 
borrowed  at  the  bank  to  buy  an  automobue  with, 
and  the  note  was  turned  over  to  me.  I  held  it 
untU  I  sold  my  part  of  the  garage  to  him.  Then 
he  turned  over  tbat  note  with  some  others.  We 
probably  had  a  couple  or  three  thousand  dol- 
lars standing  out  here,  and  he  took  the  whole 
thing  and  gave  me  two  or  three  different  notes, 
and  then  his  own  note  for  $800.  •  •  •  The 
money  we  borrowed  we  used  In  the  automobile 
business.  If  I  had  stayed  in  the  business,  half 
of  the  money  would  be  mine,  but  I  sold  out,  and 
that  money  was  carried  right  along  with  the 
debts,  so  it  all  came  out  of  him." 

The  facts  leading  up  to  the  execution  of 
the  note  by  Allen  and  Its  subsequent  transfer 
to  plaintiff  may  be  briefly  summarized  as  fol- 
lows: For  years  W.  H.  Moore  and  defendant 
had  been  very  close  friends.  Defendant  was 
living  at  Sisters,  Crook  county.  Or.,  but  had 
large  holdings  of  real  estate  in  Sherman 
county,  which  he  wanted  to  sell,  and  for  sev- 
eral years  Mr.  Moore  had  been  living  in  Port- 
land, and  had  been  engaged  in  the  real  estate 
business,  banking,  investments,  etc  .  In  the 
fore  part  of  May,  1913,  defendant  and  his 
wife,  having  business  in  the  Henry  Building, 
in  Portland,  noticed  Walter  H.  Moore's  name 
on  one  of  the  office  doors.    Mr.  Allen  said: 

"I  will  go  in  and  see  Walter;  I  have  known 
liim  for  years." 

In  the  office  they  found  Mr.  Moore,  J.  A. 
Harbke,  and  an  elderly  man  by  the  name  of 
Springer.  Moore  introduced  Mr.  Harbke  to 
Mr.  and  Mrs.  Allen  as  bis  partner,  saying, 
in  effect,  that  they  were  soon  coming  back 
to  Sherman  county  to  engage  in  the  automo- 
bile and  real  estate  business,  that  Harbke 
would  run  the  business  in  town,  and  that  he 
would  look  after  it  on  the  outside.     Moore 
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left  the  office  a  tew  minutes,  and  Allen  no- 
ticed that  Earbke  and  Springer  were  talking 
about  a  deal  for  Springer's  property,  but 
that  Harbke  did  not  seem  to  have  anything 
satisfactory  to  offer.  Allen  then  said  that 
he  had  a  stock  and  grain  ranch  that  might 
suit  Springer's  son,  the  one  for  whom  the 
deal  was  to  be  made.  While  Allen  and 
Springer  were  talking  Moore  returned,  and, 
after  conversing  with  Harbke  In  an  under- 
tone for  a  time,  asked  Harbke  If  be  bad 
nothing  else  to  put  up.  Then  Moore  heard 
Allen  and  Springer  talking  trade,  and  he 
Joined  them  and  said: 

"Why,  Johnny,*  I  didn't  know  your  place  was 
for  sale.  I  thought  yon  liad  got  rid  of  t^at 
Yes:  your  place  woold  be  just  what  this  man 
wants.** 

Tberenpon  they  discussed  various  phases 
of  the  proposed  deal,  the  kinds  and  values  of 
the  respective  properties,  etc.,  and  arrange- 
ments 'Were  made.  That  afternoon  Allen 
and  his  wife  went  out  with  Moore  and 
Springer  to  look  over  the  Springer  properties 
In  Portland  which  were  to  be  considered 
in  the  trade.  Allen  Informed  Mr.  Moore  that, 
not  being  ttutnlliar  with  Poi:tland  prices,  be 
would  have  to  depend  on  blm  as  an  old 
friend  to  see  that  he  got  a  good  d^l  and 
right  prices;  also  that  the  property  must 
be  such  that  Allen  could  Secure  a  loan  of  at 
least  $16,000  on  It  in  order  to  clear  up  In- 
debtedness and  pay  the  mortgages  on  his 
farm,  as  he  would  have  to  turn  the  f&rm 
over  to  Springer  dear  of  Incumbrance. 
Moore  assured  him  be  would  see  to  It  that 
Allen  got  that  much  or  even  120,000  If  be 
needed  it  as  a  loan  on  the  Springer  prop- 
erty, and  would  see  that  the  prices  were  fair 
and  reasonable.  The  first  property  looked 
at  was  on  Lucretla  street,  and  was  priced  to 
Allen  at  915,000,  and  Moore  told  him  it  was 
well  worth  It  They  looked  over  the  remain- 
der of  the  property,  had  a  general  under- 
standing In  regard  to  the  same,  and  arranged 
for  Mr.  Springer's  son  to  examine  the  Allen 
properties  In  Sherman  county.  Agreeing  to 
meet  later,  defendant  and  his  wife  went 
home.  Upon  notice  from  Moore  they  return- 
ed to  Portland  the  latter  part  of  May,  where 
they  again  talked  over  the  details  of  the  trade. 
Among  other  things,  Allen  found  that  the 
price  of  the  Lucretla  street  property  bad 
been  raised  from  $16,000  to  $26,000.  Allen 
objected  to  this,  but  Moore  Insisted  that  the 
property  was  well  worth  that  amount,  that 
it  would  be  easy  to  secure  the  necessary 
loan,  and  that  the  deal  was  a  good  one. 
finally,  the  terms  having  been  again  accept- 
ed under  Moore's  assurance  and  the 
positive  understanding  and  condition  that  un- 
less the  loan  could  be  secured  the  deal  could 
not  be  completed,  Moore  went  to  Attorney 
Hosford's  office  and  had  the  contract  drawn. 
Later  In  the  day  they  all  went  to  the  attor- 
ney's office  and,  on  the  plea  that  the  Spring- 
ers were  in  great  haste  to  catch  the  train, 
the  contract  was  only  hastily  sketched  over 


and  explained,  bat  not  read.  Moore  assur- 
ing Allen  that  everything  was  all  right,  the 
contract  was  signed,  and  inunedlately  sent 
to  Southern  Oregon  for  tke  slgnaturai  of 
the  other  parties  thereto^  It  was  some  time 
before  Allen  saw  the  contract  again,  and 
before  he  found  out  that  the  clause  concern- 
ing the  $15,000  loan  had  been  omitted.  After 
signing  the  contract  the  Springers  immediate- 
ly left,  and  Moore  and  Mr.  and  Bilrs.  Allen 
went  down  on  the  street.  Mowe  then  asked 
Mr.  and  Mrs.  Allen  to  go  over  to  his  gffice, 
and  suggested  that  they  give  Um  the  note 
now  in  question  to  cover  his  commission. 
They  Informed  Mr.  Moore  that  the  deal  was 
yet  uncertain,  and  that  the  commission  was 
not  yet  due,  but  he  finally  prevailed  upon 
them  to  go  np  to  his  office.  There  he  re- 
ferred to  old  times,  reciting  several  instances 
in  which  they  had  helped  one  another,  and 
claiming  that  their  relations  had  been  a 
great  deal  Uke  brothers.  He  informed  them 
that  of  late  years  he  had  bad  a  hard  time, 
that  the  note  would  iielp  blm,  and  again 
assured  Allen  that  the  deal  wonld  go  through 
and  was  a  good  transaction,  that  he  would 
see  to  it  that  Allen  secured  the  loan  above 
referred  to,  and  that  the  note  should  never 
go  out  of  his  hands,  and,  further  promising 
them  that  In  case  the  deal  shoald  not  go 
through  he  would  retutn  the  note  to  them, 
he  wheedled  Allen  Into  signing  the  note, 
which  was  for  $1,659.26.  Of  this  $1,000  was 
commission  from  Allen  to  Moore,  and  the 
balance  was  a  part  of  Springer's  oommlsaloD, 
assumed  by  Allen  as  a  part  of  the  terms  of 
the  deal,  all  to  become  due  when  the  deal 
was  completed.  Notwithstanding  Moore's 
promise  not  to  transfer  the  note,  in  Just 
about  one  week's  time  he  had  sent  the  note 
up  to  his  partner  at  Moro,  where  it  was  put 
up  as  collateral  security  to  the  bank  at  Moro 
for  a  partnership  loan  to  Moore  ft  Harbke 
for  $1,000.  Later  Harbke  paid  oflT  the  note 
to  which  the  said  note  of  AJlen  was  collater- 
al, and  said  note  of  Allen  was  turned  over 
to  him.  About  August,  1913,  Moore  ft  Harbke 
claim  to  have  disserved  their  said  partner- 
ship business  in  Sherman  county,  and  Harbke 
claims  to  have  acquired  the  note  in  the  ad- 
justment of  said  business  with  Moore,  but 
did  not  take  over  the  note  until  after  he  had 
conferred  with  plalntift  in  regard  to  the 
same,  and  thereupon  some  understanding 
was  bad  to  the  effect  that,  when  Harbke 
should  take  over  the  Allen  note.  It  should 
be  passed  on  to  plalntifF,  and  Harbke  should 
have  credit  for  the  amount  of  the  same,  np- 
on  a  note  for  $27,000  claimed  to  be  due 
from  blm  to  plaintiff.  Harbke  did  not  In- 
dorse the  note  to  plalntlfT.  Plaintiff  dalms 
to  have  accepted  the  Allen  note,  without  in- 
dorsement as  aforesaid,  for  the  foil  amount 
of  its  principal  and  Interest,  and  to  have 
credited  the  same  upon  a  note  for  $27,000 
from  Harbke  to  him,  secured  by  one  of  the 
best  farms  in  Sherman  county;    that  said 
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$27,000  note  of  Harbke  so  due  to  blm  waa 
kept  In  Harbke'a  safe  in  bla  ofSce  In  Port- 
land, to  which  plaintiff  tiad  no  key;  that 
they  took  thia  note  out  of  Harbke's  safe, 
acting  together,  and  took  it  over  to  anotlier 
office  to  Iiave  a  bookkeeper  Indorse  the  pay- 
ment on  the  tiack  in  order,  as  plaintifl  said, 
that  It  might  be  done  legally.  In  tlie  mean- 
time Allen  and  Moore-  had  made  many  at- 
tempts  to  secure  the  loan  on  the  Springer 
property.  After  remaining  in  Moro  a  few 
montlis  Harbke  returned  to  Portland,  and, 
at  Moore's  suggestion,  Allen  tried  to  get  the 
said  loan  tlirough  Harbke.  He  also  tried 
through  many  othiers,  but  the  best  offers  he 
could  get  were  from  only  $7,000  to  |9,000, 
thus  showing  that  Moore's  valuation  of  the 
Springer  property  was  ridiculously  high, 
and  that  the  values  Iiad  been  grossly  mis- 
represented. Not  t>elng  able  to  get  the  re- 
quired loan,  the  deal  fell  through,  the  C019- 
mlsslon  was  never  earned,  and  the  said  note 
was  wholly  without  consideration.  Allen 
then  made  efforts  to  get  the  note  back  from 
Moore.  He  phoned  to  him  at  Moro  from 
XCedmond,  in  Crook  county,  and  after  a 
sti^enuona  effort  be  arranged  for  a  meeting 
with  him  in  Portland,  but  Moore  was  sick 
and  unable  to  come,  and  the  next  day  or  the 
day  following  Allen  read  of  Moore's  death. 
Moore  and  Harbke  had  been  associated  to- 
gether for  many  years  In  various  business 
undertaidngs,  part  of  the  time  as  partners. 
Harbke  and  Sink  were  also  closely  associated 
and  connected  in  business  deals,  sometimes 
'holding  themselves  out  as  partners.  They 
used  the  same  office  and  equipment,  their 
business  cards  bore  the  inscription  "Harbke 
&  Sink,"  with  their  office  address,  and  Sink 
kept  some  of  his  most  valuable  papers  in 
Harbke's  safe,  particularly  Harbke's  own 
note  for  $27,000. 

Upon  the  trial  there  was  a  verdict  and 
Judgment  for  defendant,  from  which  plain- 
tiff appeals. 

li.  El  Crouch,  of  Portland,  for  appellant. 
O.  J.  Bright,  of  The  Dalles  (Bright,  Bryant  & 
Bills  and  B.  R.  Botler,  all  of  The  Dalles,  on 
the  brief),  for  respondent. 

McBRIDE,  3.  (after  stating  the  facts  as 
above).  [Ij  This  case  having  been  tried  be- 
fore a  Jur}',  it  follows  that.  If  there  is  any 
substantial  evidence  tending  to  support  the 
defense  interposed,  the  verdict,  in  the  ab- 
sence of  error  of  law,  is  conclusive,  and  a 
discussion  of  the  comparative  weight  of  the 
evidence  is  therefore  unnecessary. 

[2-4]  It  seems  clear  to  us  tliat  Moore  per- 
petrated a  cruel  fraud  upon  a  confiding  old 
friend  in.  obtaining  the  note.  Allen  received 
nothing  for  it  wliatever,  and  it  was  put  into 
circulation  in  violation  of  Moore's  solemn 
promise  not  to  so  use  it.  All  the  evidence 
indicates  that  Allen  was  inexperienced  in 
business,  that  he  relied  upon  Moore  as  an  old 
and  confidential  friend  to  guide  and  assist 
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him  in  the  deal,  and  that  the  execution  of  tl)e 
written  contract  was  hurried  up  by  Moore 
with  a  view  to  prevent  Allen  from  observing 
that  an  Important  stipulation  in  the  contract 
had  been  omitted.  Under  the  circumstances 
Moore  could  never  have  enforced  payment  of 
the  note,  and,  if  Harbke  was  not  a  purchaser 
in  good  faith  and  without  notice  of  the  in- 
firmity of  the  note,  he  and  plaintiff,  to  whom 
he  transferred  it  without  indorsement,  are  in 
no  better  position.  Mooie'a  fraud  being 
shown,  the  burden  of  proof  to  show  the  good 
faith  of  Harbke  was  upon  the  plaintiff. 
Owens  T.  Snel],  29  Or.  483,  44  Pac.  827; 
Brown  V.  Feldwert,  48  Or.  363,  80  Pac.  414. 
[i,  6]  It  is  contended  that  the  court  erred 
In  admitting  evidence  of  fraud  upon  the  part 
of  Moore  in  obtaining  the  note  before  the 
defendant  had  shown  that  Harbke  took  it 
with  notice  of  the  defenses  which  defendant 
Iiad  against  it,  and  the  case  of  Dreilling  v. 
First  NaUonal  Bank,  43  Kan.  197,  23  Pac. 
04,  19  Am.  St  Rep.  126,  is  cited  in  support  of 
this  proposition,  ^e  case  merely  holds  that 
under  the  particular  circumstances  there  dis- 
closed the  court  had  the  right  to  determine 
the  order  of  proof,  and  that  it  did  not  err  in 
requiring  the  defendant  to  introduce  evidence 
of  plaintiff's  bad  faith  before  attempting  to 
show  frand  in  the  execution  of  the  note.  As 
there  observed,  the  order  of  proof  is  a  matter 
largely  in  the  discretion  of  the  court,  and  in 
the  case  at  bar  the  court,  in  the  exercise  of 
a  like  discretion,  allowed  proof  of  the  original 
fraud  to  be  first  introduced.  In  this  case  the 
natural  course  of  inquiry  would  seem  to  di- 
rect Itself  to  the  following  propositions:  (1) 
Was  the  note  procured  by  fraud  and  without 
consideration?  (2)  Did  the  indorsees  of  the 
note  have  knowledge  of  soch  circumstances 
as  should  have  put  them  upon  inquiry  as  to 
any  fraud  in  the  procurement  of  the  note? 
The  first  proposition  is  too  clearly  proved  to 
admit  of  doubt.  Was  there  any  evidence  to 
sustain  the  second?  WhUe  the  evidence 
might  not  satisfy  the  members  of  this  court 
sitting  as  triers  of  the  fact,  yet,  if  from  the 
whole  case  there  was  any  evidence  tending 
to  support  defendant's  contention,  we  are 
bound  by  it;  and  we  think  there  la  such 
evidence.  It  tended  to  show  that  Harbke  and 
Moore  were  partners  in  the  real  estate  busi- 
ness, and  that  Harbke  was  present  when  the 
original  negotiations  were  broached  with 
Springer.  A  few  days  afterwards  the  note 
turns  up  in  the  bank  at  Moro  as  security  for 
a  partnership  note  of  Moore  &  Harbke.  It  is 
inconceivable  under  the  drcumstancea  tliat 
Harbke  did  not  know  that  no  sale  had  been 
effected  by  Moore  for  defendant,  and  incred- 
ible that  he  did  not  know  that  the  note  was 
given  for  commission  not  yet  earned,  and 
which  any  business  man  ought  to  know 
would  probably  never  be  earned.  He  says 
that  later  he  paid  off  the  partnership  note 
and  it  was  turned  over  to  him,  but  his  tes- 
timony indicates  that  he  considered  himself 
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onlx  a  part  owner  mitll  he  and  Moore  dls^ 
solved  partnership,  whereupon  finding,  as  he 
says,  that  the  plaintiff  would  take  It,  be  turn- 
ed It  over  to  him  without  indorsement  and 
received  credit  upon  an  alleged  $27,000  note 
which  he  had  given  plaintiff,  but  which  he 
Itept  in  his  own  safe.  In  addition  to  this, 
there  is  evidence  tending  to  show  that 
Harbke  and  Sink  were  doing  business  as 
partners,  and  that  their  relations  were  very 
intimate.  From  these  and' other  circumstanc- 
es the  jury  probably  concluded  that  Harbke 
and  Moore  were  partners  tn  the  attempt  to 
swindle  defendant  in  the  first  place  by  get- 
ting him  to  enter  into  an  impossible  deal  and 
giving  a  note  for  which  there  was  no  honest 
consideration,  and  that  plaintiff  was  merely 
helping  Harbke  to  play  the  game.  They  had 
the  witnesses  before  them,  and  could  observe 
their  appearance  and  manner  of  testifying. 
While  courts  should  be  slow  to  question  the 
validity  of  negotiable  paper,  they  should  be 
vigilant  to  protect  the  ignorant  and  unwary 
from  the  machinations  of  those  who  by  trans- 
actions such  as  these  have  brought  much 
discredit  upon  the  real  estate  business  in 
this  state  and  who  are  the  bane  of  those  who 
are  legitimately  and  honestly  conducting  it 
The  judgment  Is  affirmed. 

MOORE,  0.  J.,  and  BURNETT  and  BEN- 
SON, JJ.,  concur. 


(79  Or.  88) 

BREWSTER  v.   SPRINGER,  County  Judge, 
etaL 

(Supreme  Court  of  Oregon.    Jan.  18,  1916.) 

1.  New    Tbui.   «=>27— Gbounds— Ebbob    oi 
I1A.W. 

Under  L.  O.  L.  f  548,  providing  that  an 
order  setting  aside  a  judgment  and  granting  a 
new  trial  for  purposes  of  review  shall  be  deemed 
a  judgment  or  decree,  the  right  of  a  circuit  court 
to  set  aside  a  judgment  and  grant  a  new  trial 
can  be  exercised  only  when  in  the  trial  of  a 
cause  an  error  has  been  committed  so  prejudi- 
cial to  the  defeated  party  that  the  judgment 
against  him  would  if  allowed  to  stand  be  re- 
versed on  appeal. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  §§  40,  41 ;   Dea  Dig.  <e=»27.] 

2.  Appeal  and  Ebbob  «=»64S— Biix  op  Ex- 
ceptions— ^Amendmbwt.     • 

Notwithstanding  an  appeal  from  a  judgment 
has  been  taken  and  perfected,  jurisdiction  of  the 
cause  is  retained  by  the  trial  court  suflScient  to 
empower  it  at  any  time  before  the  appeal  is 
iieard  and  determined  to  amend  the  bill  of  ex- 
ceptions to  make  it  conform  to  the  facta. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  2803-2806;  Dec.  Dig.  «=» 
648.] 

3.  Appeal  and  Ebbob  ®=»440— Effect  of  Ap- 
peal—Vacation   OF    JUDOKENT— Findings 

— RB-ENTBY   or  JUDOIIENT. 

A  trial  court  may  within  the  time  limited 
therefor  set  aside  a  judgment  and  amend  the 
final  determination  by  making  and  filing  find- 
ings of  fact  and  of  law  and  render  judgment 
thereon,  notwithstanding  an  appeal  may  have 
been  taken,  but  not  heard,  and  it  is  its  duty 
to  do  so  to  save  the  expense  of  an  appeal,  which 


without  such  amBndment  would  necessarily  re- 
sult in  a  reversal  of  the  judgment 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  2198-2201 ;  Dec.  IMs-  «=> 
440.] 

Appeal  from  Olrcnlt  Court,  Crook  Coun- 
ty;  T.  E5.  J.  Duffy,  Judge. 

Action  by  George  H.  Brewster  against  O. 
Springer,  County  Judge,  and  J.  F.  Blantdiard 
and  another,  County  -Commissioners.  Judg- 
ment for  plaintiff,  and  defendants  appeaL 
Dismissed. 

M.  R.  Elliott  and  "WUlard  H.  Wirtz,  both 
of  PrlneviUe,  for  appellants.  Jay  H.  Upton, 
of  Prlneville,  for  respondent 

MOORE,  O.  J.  The  plaintiff,  George  H. 
Brewster,  by  consideration  of  the  circuit 
court  of  the  state  of  Oregon  for  Crook 
county,  obtained  a  judgment  against  the  de- 
fendants, 6.  Springer,  as  county  judge  of 
that  coanty,  and  J.  F.  Blanchard  and  H.  J. 
Overturf,  as  county  commissioners  thereof, 
and  they  appealed.  Thereafter,  but  during 
the  term  of  court  at  which  the  judgment 
was  rendered,  an  order  was  made  by  the 
trial  judge  setting  aside  the  judgment  on  the 
ground  that  no  findings  of  fact  or  of  law  had 
been  made.  Thereupon  such  findings  were 
made  and  filed,  and  predicated  thereon  judg- 
ment was  given  as  in  the  first  Instance,  and 
the  defendants  again  appealed.  The  plain- 
tiff's counsel  moves  to  dismiss  the  first  ap- 
peal, because  the  judgment  thus  undertaken 
to  be  reviewed  has  been  vacated.  The  de- 
fendants' counsel  resist  the  application,  con-. 
tending  that,  the  first  appeal  having  been 
duly  perfected,  the  trial  conrt  thereby  lost 
jurisdiction  of  the  canse,  and  was  powerless 
to  set  aside  the  judgment 

[1]  In  Smith  Typewriter  Co.  v.  McGeorge, 
72  Or.  523,  525,  143  Pac.  905,  906,  in  referring 
to  section  548,  It.  O.  L.,  it  is  said: 

"Under  the  provisions  of  this  statute,  the  right 
of  a  circuit  court  to  set  aside  a  judgment  and 
grant  a  new  trial  can  be  exercised  only  when  in 
the  trial  of  a  cause  an  error  has  been  committed 
which  is  so  prejudicial  to  the  defeated  party 
that  the  judgment  rendered  against  him  would, 
if  allowed  to  remain  in  force,  be  reversed  on  ap- 
peal. When  the  trial  court,  within  the  time 
allowed,  discovers  that  such  a  mistake  of  law 
has  l>een  made,  it  may  sua  sponte,  or  on  mo- 
tion, correct  the  error  by  setting  aside  the  jndg- 
ment  and  granting  a  new  trial,  thereby  avoid- 
ing ttie  necessity  of  and  the  expense  that  would 
be  incurred  by  an  appeal." 

To  the  same  effect  see,  also,  Rudolph  ▼. 
Portland  Ry.,  I*  *  P.  Co.,  72  Or,  660,  144 
Pac.  93;  Frederick  &  Nelson  v.  Bard,  74 
Or.  467,  145  Pac  669. 

[2, 3]  Notwithstanding  an  appeal  from  a 
Judgment  may  have  been  taken  and  per- 
fected, jurisdiction  of  the  cause  is  retained 
by  the  trial  conrt  sufildent  to  empower  it 
at  any  time  before  the  appeal  is  heard  and 
determined,  to  amend  the  bill  of  exceptions 
so  as  to  make  it  conform  to  the  facts.  State 
ex  rel.  v.  Estes,  34  Or.  196,  51  Pac.  77,  52 
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Pac.  571,  55  Pac  25;  Bloch  v.  Sammons,  37 
Or.  600,  66  Paa  438,  62  Pac.  290;  McGregor 
▼.  Oregon  R.  &  N.  Co.,  50  Or.  627,  93  Pac.  465, 
14  U  B.  A.  (N.  S.)  668;  Ferrari  t.  Beaver 
HIU  Ckml  Ca,  54  Or.  210,  94  Pac.  181,  05  Pac. 
488,  102  Pac.  175,  1016;  McCann  ▼.  Burns, 
73  Or.  167,  136  Paa  668,  143  Pac.  916, 
1009.  Analogous  to  tbe  rules  thus  estab- 
lished In  this  state.  It  must  follow  upon  prin- 
ciple that  a  trial  court  may,  within  the  time 
limited  therefor,  set  aside  a  Judgment  and 
amend  the  final  determination  by  making 
and  filing  findings  of  fact  and  of  law  and 
render  Judgment  thereon,  and  that  it  is  not 
only  within  the  power  of  that  court  to  make 
tbe  correction,  notwithstanding  an  appeal 
may  have  been  taken  and  not  heard,  but  that 
the  duty  devolves  upon  it  to  do  so.  In  order 
to  save  the  expense  of  an  appeal,  wlilcfa 
without  such  amendment  must  necessarily 
result  In  a  reversal  of  the  Judgment 

The  first  appeal  should  be  dismissed;  and 
It  is  so  ordered. 

(79  Or.  91) 

McGIIiCHEIST  V.  PORTLAND,  B.  &  E.  BT. 
CO. 

(Supreme  Court  of  Oregon.    Jan.  18,  1916.) 

1.  Appxai.  and  Ebbob  9=3690,  701— Biu.  OT 
EIzcEPnoNa— EviDEiAOE. 

When  an  exception  is  taken  to  the  trial 
conrt's  ruling  upon  the  admission  or  exclusion 
of  evidence,  so  much  of  tbe  testimony  aa  will 
enable  the  appellate  court  fully  to  understand 
the  question  Involved  must  be  copied  in  the  bill 
of  exceptions ;  but,  if  an  exception  relates  to  tbe 
giving  of  an  instruction  which  under  the  plead- 
ings would  Iiave  been  an  improper  application 
of  the  rules  of  law  to  the  case  under  any  view 
that  migbt  be  taken,  the  error  will  be  reviewed 
on  appeal,  though  no  testimony  is  incorporated 
in  the  bill  of  exceptions. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  »  2897^5S90.  2902-2904, 
2906.  2908,  2933-2935 ;   Dec  Dig.  «=5>690,  701.] 

2.  ExoEPnoNa,  Biu.  of  «=»16— Iwcobpobat-. 
INO  Evidence. 

When  a  trial  court  settles  and  allows  a  bill 
of  exceptions,  and  therein  gives  a  brief  synopsis 
of  all  the  testimony  received,  such  statement  is 
adequate  to  a  proper  review  of  the  correctness 
of  tbe  giving  or  refusal  of  instructions. 

[Ed.  Note.— For  other  cases,  see  Exceptions, 
Bfll  of.  Cent  Dig.  {{  16, 17 ;   Dec  Dig.  <S=s>16.J 

3.  CaKBIXBS        9=9280— PKBfiORAI,       INJUBT— 
NKaUOERCB. 

A  common  carrier  owes  to  its  passengers 
the  Ughest  degree  of  care,  prudence,  and  fore- 
sight consistent  -  with  the  practical  operation 
of  its  road,  or  tbe  utmost  skill  and  care  con- 
sistent with  its  business,  in  view  of  the  instru- 
mentalities employed  and  the  danger  naturally 
to  be  apprehended. 

[Ed.  Note. — ^For  other  cases,  see  Carriers, 
Cent  Dig.  H  1085-1092,  1098-1103,  1106, 1106, 
1109,  1117;    Dec,  Dig.  «S=>280.1 

4.  Neouoence   <S=»97— Comfabativb  Neoli< 
oekce. 

In  Oregon  the  doctrine  of  comparative  neg- 
ligence does  not  obtain,  except  in  cases  in  which 
the.  relation  of  employer  and  employ^  exists. 

[Ed.  Note. — For  other  cases,  see  Negligence, 
Cent  Dig.  ${  93,  162;    Dec  Dig.  «=>97.] 


5.  Trial  *=5260— Requested  Instbuctions-^ 
Given  Instbuctions. 

In  an  action  against  a  street  railroad  for 
injniT  while  alighting  from  its  car  after  invita- 
tion hecaose  of  the  negligent  starting  of  the 
car  throwing  plaintilF  to  the  ground,  a  charge 
that  if  defendant  opened  the  gate,  and  if  plain- 
tiff was  exercising  ordinary  care  in  alighting, 
even  though  the  car  was  moving,  yet,  if  by  rea- 
son of  its  sudden  jerk  he  was  thrown  to  the 
ground,  defendant  would  be  gnilty  of  negligence, 
and  plaintiff  might  recover,  unless  plaintiff  was 
guilty  of  contributory  negligence^  fairly  express- 
ed plaintiff's  requested  Instruction  that,  if  the 
car  was  slowed  down  so  that  an  ordinarily  pru- 
dent person  would  have  thought  it  safe  to  alight 
and  plaintiff,  while  attempting  to  alight,  was 
thrown  by  a  sudden  starting  of  the  car,  he  might 
recover,  so  that  its  refusal  was  not  error. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  9S  651-659;    Dec  Dig.  «=3260.1 

6.  Carbiebs  *=»347— AuoirriNa  fbok  Cab— 
— OoKTBiBxrroBT  Neolioencb. 

A  passenger  attempting  to  leave  a  street 
car  moving  at  a  high  rate  of  speed  is  chargeable 
with  contributory  negligence  defeating  his  re- 
covery for  a  resulting  injury,  but  it  is  not  negli- 
gent as  a  matter  of  law  to  alight  from  a  moving 
car,  but  the  circumstances  and  the  speed  of  the 
car  make  it  a  question  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Carriers,, 
Cent  Dig.  i§  1346,  1350-1386, 1388-1397, 1402; 
Dec.  Dig.  «=»347.] 

7.  Cabbiebs  ®=>348— Injubt  to  Passenoeb- 

CONTBIKUTOBT   NEGLIOEKCE. 

In  a  passenger's  action  for  personal  injury 
by  the  sudden  starting  of  a  street  car  as  he  was 
about  to  alight  in  a  public  highway  at  a  place 
not  defective,  except  that  the  street  had  been 
made  slippery  by  rain,  where  the  plaintiff  claim- 
ed there  was  an  electric  light  near  the  place 
of  tbe  accident  and  the  defendant  claimed  that 
it  was  dark,  an  instruction  that,  if  it  was  so 
dark  as  to  render  it  obviously  dangerous  for  one 
to  alight  at  that  point  while  the  car  was  in  mo- 
tion, plaintiff  would  be  ^uiltv  of  contributory 
negligence,  was  not  objectionable. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent  Dig.  g§  1403-1405;   Deo.  Dig.  «=s348J 

8.  Appeal  axd  Ebbob  9=9273— Supficixnct 
OF  BxCEPTioS— Instbuctions. 

In  such  action  an  instruction  failliu:  to  in- 
form the  jury  that  plaintiff's  alighting  from  the 
moving  car  must  have  been  the  direct  and  proxi- 
mate cause  of  his  injury  in  order  to  defeat  his 
recovery  'would  not  be  held  erroneous,  where 
the  exception  was  general,  and  called  the  court's 
attention  to  no  legal  principle  insisted  upon  on 
appeal.  ' 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  i§  1590,  1606,  l(SO-1623, 
1625-1630,  1764 ;   Dee.  Dig.  (S=>273.] 

Department  2.  Appeal  from  Circnlt  Court, 
Marlon  County ;    J.  W.  Hamilton,  Judge. 

Action  by  George  McGllcbrist  a  minor,  by 
William  McGUchrist  his  guardian  ad  litem, 
against  the  Portland,  Eugene  &  Eastern  Rail' 
way  Company.  Judgment  for  defendant,  and 
plalntur  appeals.    Affirmed. 

This  is  an  action  to  recover  damages  for  a 
personal  injury.  The  complatnt  alleges.  In 
effect  that  the  plaintiff,  George  McGllchrlst 
is  a  minor  18  years  old,  and  his  father,  Wil- 
liam McGllchrlst  is  his  duly  appointed  guard- 
ian ad  litem;  that  the  defendant,  the  Port- 
land, Eugene  8e  Eastern  Railway  Company,  la 
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a  corporation  and  engaged  as  a  common  car- 
rier In  operating  electric  street  cars  at  Salem, 
Or.;  that  on  September  17,  1013,  the  plain- 
tiff paid  the  regular  transportation  charge 
and  was  a  passenger  on  one  of  its  cars  from 
the  state  JFalr  rounds  to  a  point  on  the  pntn 
lic  highway  south  of  and  beyond  the  corpo- 
rate limits  of  that  city,  and  opposite  the 
house  of  his  father,  where  the  plalntlfC  then 
lived ;  that  the  defendant's  agents  and  serT- 
ants,  knowing  where  he  desired  to  get  off 
the  car,  slackened  its  speed  when  neailng 
that  place,  opened  the  door  of  the  car,  and 
invited  the  plaintiff  to  alight,  pursuant  to 
which  solicitation  he  stepped  down  upon  the 
lower  stair,  and  while  in  the  act  of  getting 
off  the  defendant's  agents  and  servants  care- 
lessly and  negligently  increased  the  speed  of 
the  car  before  the  plaintiff  had  an  opportuni- 
ty to  alight,  by  reason  whereof  he  was 
thrown  to  the  ground  with  such  force  as  to 
fracture  the  femur  at  the  hip,  thereby  per- 
manently injuring  him  to  his  damage  in  the 
sum  of  $10,000. 

The  answer  admits  the  defendant  is  a  cor- 
poration, and  that  at  the  time  stated  the 
plaintiff  was  a  passenger  upon  one  of  its  cars 
from  which  he  stepped  when  It  was  in  motion 
and  sustained  an  accident,' but  all  the  other 
averments  of  the  complaint  are  denied.  For 
a  farther  defense  it  Is  alleged,  in  substance, 
1  that  on  September  17,  1913,  the  plaintiff  was 
I  a  passenger  on  one  of  the  defendant's  cars, 
and  when  it  approached  McGllchrist  street 
he  left  his  seat,  went  to  tiie  rear,  and  gave 
a  signal  to  stop  the  car,  and  while  the  speed 
was  being  diminished  he  carelessly  and  reck- 
lessly, and  while  the  car  was  in  motion  be- 
fore it  had  stopped,  leaped  to  the  ground, 
thereby  sustaining  an  injury  which  resulted 
from  his  own  negligence,  and  was  not  caused 
or  contributed  to  by  any  carelessness  of  the 
defendant  or  of  its  agents  or  servants. 

For  a  second  defense  the  allegations  of 
time,  place,  and  circumstances  as  hereinbe- 
fore stated  in  the  answer  are  repeated,  and 
It  is  averred  that,  while  the  speed  of  the  car 
was  being  retarded,  the  plaintiff  carelessly 
and  recklesdy,  and  while  the  car  was  in  mo- 
tion, voluntarily  leaped  to  the  ground,  and 
thereby  assumed  the  risk  of  injury. 

The  reply  controverted  the  allegations  of 
new  matter  in  the  answer,  and  the  cause, 
having  been  tried,  resulted  in  a  verdict  and 
Judgment  for  the  defendant,  and  the  plain- 
tiff appeals. 

John  Bayne  and  John  A.  Carson,  both  of 
Salem,  for  appellant  John  F.  Reilly,  of 
Portland  (W.  D.  Fenton  and  R.  E.  Moody, 
both  of  Portland,  and  Gea  G.  Bingham,  of 
Salem,  on  the  brief),  for  resi)ondent. 

MOORE,  O.  J.  (after  stating  the  facts  as 
above).  No  transcript  of  the  testimony  given 
at  the  trial  has  been  brought  up.  The  bill  of 
exceptions,  however,  states  that  evidence  was 
received  tending  to  substantiate  all  the  con- 


troverted allegations  of  the  complaint  and  t» 
the  effect  that  the  speed  of  the  car  bad  been 
lowered  to  about  two  or  three  miles  an  hour 
for  the  plaintiff  to  alight,  and  when  be  was 
doing  so  the  car  was  suddenly  BtsntBA,  can»- 
ing  the  injury  charged,  and  that,  'w^ben  be 
was  hurt,  there  was  on  the  porch  at  bis  bome, 
near  where  he  was  injured,  an  electric  light 
which  '  Illuminated  such  place ;  that  testi- 
mony was  also  introduced  tending  to  prove 
all  the  disputed  averments  of  the  finswer  and 
to  the  effect  that  the  plaintiff  waa  bnrt  at 
the  usual  place  of  receiving  passengers  cpoa 
and  discharging  them  from  the  defendant's 
cars;  that  he  was  injured  about  9:30  or  10 
o'clock  at  night  when  it  was  raining;  and 
that  at  such  place  there  was  then  no  Ugfat 

The  court  modified  an  instruction  requeu- 
ed by  the  plaintiff's  counsel  as  here  Indicat- 
ed, to  wit: 

"The  defendant  being  a  common  carrier  of  pas- 
sengers for  hire,  it  owes  to  its  paaaengers  tha 
bigneat  degree  of  care,  pmdeaee,  and  foteaiglit 
consistent  with  the  pcactical  operatioa  ot  la 
road,  or  the  utmost  skUl,  diligence,  care,  and 
foresight  consistent  with  (the  practical  operatioa 
of  its  road,  or  the  utmost  skill,  diligence,  caic 
and  foresight  ccxisiatent  with)  the  bnsineai,  in 
view  of  the  instrumentalities  employed  and  [tbel 
danger  naturally  to  be  apprehended  [and  aock 
carrier  is  held  responsible  tor  the  slightest  neg- 
lect against  which  skill,  diligence,  care,  and  fore- 
sight might  have  guarded  J." 

Additions  were  made 'to  the  instruction,  as 
denoted  by  the  words  embraced  within  i>aren- 
theses,  and  that  part  of  the  language  request- 
ed was  omitted  from  the  charge  given,  aa  in- 
dicated by  the  words  included  wltbln  brack- 
ets so  displayed. 

The  following  requested  instructions  wen 
also  denied: 

"If  you  find  that,  the  car  on  whidi  the  iriaiiH 
tiff  was  a  passenger  was  so  nearly  stopped  that 
an  ordinarily  prudent  person  would  have  deemed 
it  safe  to  alight  therefrom,  and  while  attemptins 
to  alight  the  plaintiff  was  thrown  to  the  ground 
by  the  motorman  in  charge  of  the  car  auddenlr 
starting  it  before  the  plaintiff  had  safely  alight- 
ed, the  plaintiff  would  oe  entided  to  recover  dam- 
ages for  the  injury  sustained,  and  your  verdict 
should  then  be  for  the  plaintiff  for  such  snm 
under  the  evidence  as  yon  may  deem  the  plain- 
tiff entitled  to  in  order  to  compensate  him  for 
the  injury." 

"The  court  further  instructs  you  that  it  is  not 
necessarily  contributory  negligence  for  a  passen- 
ger to  alight  from  a  moving  street  car,  and  in 
considering  the  question  of  contributory  negli- 
gence in  this  Case,  if  you  find  that  the  defend- 
ant's car  was  slowed  down  to  a  slow  rate  of 
speed,  such  as  an  ordinarily  prudent  person 
would  deem  safe  to  alight  from,  and  the  plain- 
tiff then  attempted  to  alight  from  such  car,  ba 
would  not  be  guilty  of  contributory  nagjigence." 

Exceptions  were  severally  taken  to  the 
court's  refusal  to  give  the  instructions  so  re- 
quested. An  exception  was  also  saved  to  a 
part  of  the  general  charge  which  reads: 

"I  instruct  you  that,  if  the  phice  at  wiiA 
plaintiff  alighted  from  defendant's  car,  if  yoa 
find  that  plaintiff  did  alight  from  said  car,  was 
so  dark  as  to  render  it  obviously  dangeious  for 
a  person  to  attempt  to  alight  at  said  point  from 
said  car  while  the  same  was  in  motion,  thai 
plaintiff  would  be  guUty  of  contributory  nesli- 
geuce  in  so  attempting  to  alight,  which  would 
bar  any  recoveiy  by  him  in  this  action." 
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It  Is  contended  that  erron  were  committed 
ta  the  respects  mentioned.  It  is  argued  by 
defendant's  counsel  that,  nnder  the  bill  of 
exceptions  herein,  the  alleged  errors  so  as- 
signed should  not  be  considered  unless  it 
can  be  legally  asserted  that  the  requested  in- 
stmctions  which  were  denied  were  essential, 
and  that  the  part  of  the  charge  which  was 
challenged  was  an  improper  expression  of 
tbe  law  under  any  view  of  the  case. 

[1]  In  Baiha  t.  Coos  Bay  Coal  ft  Fuel  Co., 
148  Pac  940,  in  discussing  this  matter,  it  is 
said: 

"When  an  exception  is  taken  to  the  ruling  ot 
a  trial  court  upon  the  admisrion  or  ezclaslon 
of  evidence,  so  mtich  c^  the  testimony  as  will 
enable  tbe  appellate  court  fully  to  nnderstand 
the  qnestion  invtdred  must  be  copied  in  the  bill 
of  ezeeptiona.  If,  however,  an  exception  relatei 
to  the  giving  of  an  lnstracti<m  which  under  the 
pleadings  would  have  been  an  improper  applica- 
tion of  the  rules  of  law  to  the  case  under  any 
view  that  might  be  taken,  the  error  will  be  re- 
viewed on  appeal,  though  no  testimony  is  in- 
corporated in  the  bill  of  exceptions." 

To  tbe  same  effect,  see,  also,  Parker  ▼. 
Monteitb,  7  Or.  279;  State  ▼.  Janclgaj,  54 
Or.  361,  103  Pac.  64 ;  Willis  v.  Horticultural 
Fire  BeUef,  69  Or.  293,  137  Pac.  761 ;  State 
ex  reL  T.  Bider,  162  Paa  497. 

[2]  It  will  be  kept  in  mind  that  the  bUl 
of  exceptions  sets  forth  a  brief  summary  of 
the  testimony  received.  Such  statement  of 
the  evidence  was  evidently  relied  upon  by  tbe 
respective  parties,  and  it  is  sufficient  to  illus- 
trate tbe  legal  principles  involved.  A  bill  of 
exceptions  would  become  a  very  cumbrous 
affair  if  it  were  essential  to  set  forth  therein 
all  the  evidence  received  in  order  to  deter- 
mine the  sufficiency  of  instructions  the  giving 
or  refusal  of  wtiidt  had  been  challenged  by 
proper  exceptions.  The  ruHes  of  law  do  not 
require  the  performance  of  vain  things,  and 
wlien  a  trial  court  in  settling  and  allowing  a 
bill  of  exceptions  gives  therein  a  brief  synop- 
sis of  all  the  testimony  received,  such  state- 
ment is  adequate  to  a  proper  review  of  chal- 
lei^ed  instructions  tliat  have  been  given  or 
denied. 

[3, 4]  Considering  the  exceptions  in  the  or- 
der hereinbefore  stated,  the  first  requested  in- 
stractlon  is  evidently  predicated  upon  tbe 
language  of  Mr.  Justice  Straup  in  Paul  r. 
Salt  Lake  City  B.  Co.,  SO  Utah,  41,  83  Pac. 
663,  666.  If  the  court  had  given  that  part 
of  tbe  language  so  requested  which  reads, 
"And  that  the  carrier  is  held  responsible  for 
tbe  slightest  neglect  against  which  such  skUl, 
diligence,  care,  and  foresight  might  have 
guarded,"  the  question  of  plaintiff's  alleged 
contributory  negligence  would  have  been 
wholly  eliminated.  However  careless  the  de- 
fendant may  have  been,  as  alleged  in  the  com- 
plaint, if  tbe  plaintiff's  heedlessness  conduc- 
ed to  his  injury,  it  would  bar  a  recovery  of 
damages  for  the  hurt  he  sustained,  for  in 
this  state  the  doctrine  of  comparative  negli- 
gence does  not  obtain,  except  in  cases  in 
wblidi  the  relation  of  employer  and  employe 
cxlstB.    As  tliat  relation  did  not  obtain  in 


the  case  at  bar,  no  error  was  committed  in 
modifying  or  refusing  to  give  in  Its  entirety 
the  first  requested  instruction. 

[I]  The  bill  of  exceptions  contains  aU  the 
instructions  given.  In  one  part  of  the 
charge,  the  court,  referring  to  the  plaintiff, 
said  to  the  Jury : 

"If  the  defendant  invited — if  you  should  find 
from  the  facts  in  the  case  that  he  was  to  get  off 
there,  the  gate  was  thrown  open,  and  he  was  ex- 
ercising ordinary  prudence  in  getting  off,  even 
though  the  car  was  moving,  if  by  reason  of  the 
quick  and  unexpected  jerk  of  the  car  of  the 
defendant  he  was  thrown  to  the  ^rround,  not  in 
the  exercise  of  care  which  is  reqmred  by  the  de- 
fendant as  a  carrier,  and  to  which  I  shall  call 
your  attention— then  the  defendant  would  have 
been  guilty  of  negligence  in  the  act,  and  the 
plaintiff  would  be  entitled  to  recover  some  dam- 
ages at  your  hands.;' 

It  will  be  seen  from  the  language  last  quot- 
ed that  it  fairly  expresses  the  second  re- 
quested instruction.  When  a  court  clearly 
announces  a  role  of  law  as  a  guide  to  the 
Jury  to  enable  them,  from  a  consideration  of 
the  facts  relating  to  a  branch  of  the  case,  to 
determine  an  issue,  it  is  unnecessary  to  give 
a  requested  instruction,  th6ugh  it  may  not 
contain  the  exact  lang^^age  of  a  part  of  the 
general  charge.  No  error  was  committed  in 
denying  this  request. 

In  another  part  of  its  general  diarge  tbe 
court  told  the  Jury: 

"You  are  instructed  that,  it  you  find  that  the 
defttidant,  through  its  servants  and  agents, 
knowing  the  place  at  which  the  plaintiff  desired 
to  alight,  opened  the  door. of  its  car  and  slowed 
its  car  down  to  a  slow  rate  of  speed  and  invited 
the  plaintiff  to  alight,  while  the  plaintiff  was  in 
the  act  of  alighting  from  the  defendant's  car, 
pursuant  to  such  request  and  InvitatiMi,  and  the 
defendant,  b;^  its  servants  and  agents,  careless- 
ly and  negligently  increased  the  speed  of  said 
car  before  the  plaintiff  had  an  opportunity  of 
alighting  safely,  and  that  the  plaintiff,  by  rea- 
son of  the  careless  and  negligent  increase  of  the 
speed  of  the  said  car,  received  the  injury  alleged 
in  the  plaintiff's  complaint,  then  you  will  find  a 
verdict  for  the  plaintiff  in  such  sum  as  will 
compensate  the  plaintiff  for  such  injuries  sus- 
tained, unless  you  shall  find  by  a  preponderance 
of  evidence  that  plaintiff  was  guilty  of  con- 
tributory negligence  under  the  law  as  I  shall 
explain  it  to  you." 

[6]  An  author,  in  discussing  the  danger  in- 
cident to  endeavors  to  alight  from  a  car  In 
motion,  observes: 

"If  a  i>assenger  attempts  to  leave  a  moving  car 

running  at  a  high  rate  of  speed,  the  attempt 
will  be  so  obviously  dangerous  that  he  cannot  re- 
cover for  an  injury  occasioned  thereby.  It  can- 
not be  said,  however,  as  a  matter  of  law,  that 
it  is  negligent  to  alight  from  a  moving  car  or 
to  board  it  while  in  motion.  The  circumstances 
attending  the  act  and  the  aveed  of  the  car  make 
it  a  question  of  fact  for  the  jury.  Neither  is 
the  passenger  bound  to  know  that  the  place 
where  he  does  alight  is  safe."  Nellis,  Street 
Bailroad  Accident  Law,  190. 

The  rule  thus  announced  is  recognized  by 
the  court  in  the  part  of  its  charge  last  quot- 
ed. It  does  not  appear  from  the  pleading  or 
from  the  summary  statement  of  the  testi- 
mony set  forth  in  the  bUl  of  exceptions  that 
the  plaintiff  was  111,  infirm,  or  burdened 
with  impediments  of  any  kind,  and,  being  18 
years  old,  his  attempt  to  alight  from  a  car 
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moTing  at  the  rate  of  speed  of  only  two  or 
three  milee  an  boor  woold  not  bare  been 
negligence  per  se,  aa  InferentiaQy  admitted 
by  tbe  coart  Nellis,  Street  Bya.  (2d  Ed.)  i 
363.  If  tbe  attempt  to  aligbt,  nnder  ancb  dr- 
cnmstanceg,  is  made  in  the  daylight,  or  at  a 
place  which  is  sufficiently  illnmlnated  at 
nig^t,  the  role  stated  .would  undoubtedly  ob- 
tain. The  part  of  the  charge  last  repeated 
sets  forth  so  much  of  the  third  requested  in- 
struction as  was  applicable  to  the  issues  and 
evidence  Involred,  and  no  error  was  commit- 
ted in  denying  such  request. 

[7]  The  pleadings  admit  that  the  plaintiff 
was  injured  by  falling  upon  a  public  high- 
way. So  far  as  disclosed,  there  was  no  de- 
fect In  the  pHace  where  the  accident  happen- 
ed, except  that  it  may  reasonably  be  inferred 
that  the  street  had  been  rendered  slippery  by 
the  rain.  The  theory  of  the  plaintiff  was 
that  an  electric  light  on  his  father's  porch 
near  the  street  illumined  the  place  where  the 
accident  happened,  while  the  defendant  main- 
tained that  it  was  then  dark  at  such  place, 
and  that  tbe  night  was  dark  and  rainy.  It 
win  be  remembered  that  in  the  part  of  the 
general  charge  to  which  an  exception  was 
taken  the  court,  referring  to  the  place  where 
tbe  injury  occurred,  told  the  Jury : 

If  it  "was  so  dark  as  to  render  it  obviously 
dangerous  for  a  person  to  alight  at  said  point 
from  said  car  while  tbe  same  was  in  motion, 
then  plaintiff  would  be  guilty  of  contributory 
negligence." 

The  phrase  "obviously  dangerous,"  as  thus 
employed,  imports  a  greater  degree  of  hazard 
than  would  appear  to  a  person  of  ordinary 
prudence.  It  is  believed  the  extent  of  peril 
so  Indicated,  as  being  manifest  from  an  at- 
tempt to  alight  from  a  moving  car,  under  the 
attending  circumstances  adverted  to,  renders 
the  part  of  the  charge  so  challenged  unobjec- 
tionable to  tbe  plaintiff  on  that  ground. 

[I]  Complaint  is  made  because  in  the  part 
of  the  charge  under  consideration  the  jury 
were  not  instructed  that  the  plaintiff's  alight- 
ing from  tbe  moving  car  must  have  been  the 
direct  and  proximate  cause  of  his  injury,  in 
order  to  defeat  a  recovery.  The  fourth  ex- 
ception is  general,  and  did  not  call  the  court's 
attention  to  the  legal  principle  now  insisted 
upon.  Mo  error  was  committed  in  giving  the 
instruction  thus  challenged. 

It  follows  from  these  considerations  that 
tbe  Judgment  should  be  affirmed;  and  it  Is 
BO  ordered. 

BEAN,  BENSON,  and  HARBIS,  JJ.,  con- 
cur. 


(79  Or.  101) 


GIBSON  V.  PAYNE. 


(Supreme  Court  of  Oregon.    Jan.  18,  1916.) 

1.  Weapons  ®=al8— Actions— Evidence. 

Where  the  complaint  of  one  who  claimed 
he  was  negliKently  shot  averred  that  defendant 
carelessly  cocked  a  shotgun  in  his  hands,  de- 
fendant is  entitled  to  rebut  such  claim  by  testi- 


mony that  when  be  recdved  the  gun  it  was  al- 
ready cocked. 

[Ed.  Note.— For  other  cases,  see  Weapons, 
Cent  Dig.  ff  34,  85;   Dec.  Dig.  «=3l&] 

2.  NeouoENCc  «=>136— PsovntcK  or  Jitbt — 
Disputed  Questions  or  Fact. 

Where  the  facts  are  such  that  reasonable 
men  may  differ  whether  there  was  negligence, 
they  should  be  submitted  to  the  jury. 

[Ed.  Note. — For  other  cases,  see  NegUgenoe, 
Cent  Dig.  H  277-353;   Dec  Dig.  <8=»136.] 

3.  Weapons  ®=>  18  —  Actions  —  Jubt  Ques- 
tion. 

In  an  action  for  damages  for  injuries  receiv- 
ed when  he  was  struck  by  shot  from  a  gun  dis- 
charged by  defendant  the  question  of  defend- 
ant's negligence  held  for  the  jury. 

[Ed.  Note. — For  other  cases,  see  Weapons, 
Cent  Dig.  {{  34,  35;    Dec.  Dig.  «=s>18.] 

4.  Weapons  e=>18— Actions— Instbuction. 

In  an  action  by  plaintiff  who  was  shot  while 
out  hunting,  the  court  charged  that  plaintiff 
was  bound  to  establish  by  the  greater  weight  of 
evidence  that  defendant  carelessly  and  negligent- 
ly shot  him;  that  members  of  a  hunting  par- 
ty must  use  the  care  and  caution  such  as  any 
reasonably  prudent  man  would  exercise  under 
the  circumstances;  that  the  law  charges  them 
with  knowledge  that  a  loaded  shotgun  is  dan- 
gerous and  that  it  was  for  the  jury  to  determine 
whether  plaintiff,  by  going  in  front  of  the  par- 
ty, was  careless  or  negligent  Ileld,  that  tbe 
instructions  did  not  place  upon  plaintiff  the  bur- 
den of  proving  a  want  of  contributory  negli- 
gence ;  the  instructions  specifically  stating,  aft- 
er referring  to  defendant  s  cfaims,  that  he  was 
bound  to  establish  fhem  by  the  greater  weight  of 
evidence. 

[Ed.  Note. — For  other  cases,  see  Weapons, 
Cent  Dig.  §S  34,  35;    Dec  Dig.  <3=>18.] 

5.  Appeal  and  Ebbob  ^=>1068  —  (Revikw  — 

HABMI.ES8  EBROB. 

Errors  in  instructions  on  the  measure  of 
damages  are  harmless,  where  plaintiff,  who  was 
shot  while  banting,  recovered  no  damages. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  {{  4225-4228,  4230;  Dec  Dig. 
€=1^1068.] 

6.  Weapons  4=>18  —  Cask  —  Sufficierct  or 
Case. 

An  instruction,  in  an  action  by  one  shot 
while  out  hunting,  that  a  loaded  shotgun  was  a 
dangerous  weapon  which  would  produce  l>odily 
injury  when  discharged,  and  that  the  law  charg- 
ed each  member  of  a  bunting  party  with  such 
knowledge,  and  that  it  is  the  duty  of  each  to 
use  that  degree  of  care  such  as  any  reasonably 
prudent  man  would  use  under  the  circumstances, 
correctly  states  the  degree  of  care  wliich  per- 
sons are  bound  to  use,  the  law  requiring  persons 
having  possession  of  firearms  to  exercise  tbe  ut- 
most care  that  harm  may  not  come  to  others, 
the  degree  of  care  being  commensurate  with  the 
dangerous  character  of  the  weapon. 

[Ed.  Note.— For  other  cases,  see  Weapons, 
Cent  Dig.  {J  34,  35  {  Dec  Dig.  ®=3l8.] 

7.  Weapons    «=»18— Actions— CowraiBnTOBT 
Negligence. 

In  an  action  by  one  shot  while  out  hunt- 
ing, tbe  question  whether  he  was  contributorily 
negligent  in  preceding  the  hunting  party  into  a 
field  held,  under  the  evidence,  for  Uie  jury. 

[Ed.  Note. — For  other  cases,  see  Weapons, 
Cent  Dig.  H  34,  35;    Dec.  Dig.  <3=3iaj 

Department  No.  2.  Appeal  from  Circuit 
Court,  Xamhill  County;  Wet>8ter  Holmes, 
Judge. 

Action  by  John   H.   Gibson   against  C  J. 


^S»Fot  other  casea  Be«  same  topto  and  KBT-NUMBBR  in  all  Key-Namb«red  Dlcssbi  and  indezss 
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Payne.     From   a   judgment  for  defendant, 
plalntUC  appeal&    Affirmed. 

M.  W.  Seltz,  of  Portland  (Seitz  ft  Clark,  of 
Portland,  and  R.  h.  Ck>nner,  of  McMinnviUe, 
on  tbe  brief),  for  appellant  W.  T.  Vinton 
and  James  £.  Burdett,  both  of  McMlnnvllle 
(McCain,  Vinton  ft  Bnrdett,  of  McMinnTUte, 
on  tbe  brief),  for  respondent. 

BEAN,  3.  It  appears  from  the  record  that 
on  the  da7  of  the  accident  complained  of 
plaintiff  and  a  party  of  friends  went  to  de- 
fendant's farm  and  requested  the  privilege  of 
hunting  birds  thereon,  which  was  granted. 
At  their  solicitation  the  defendant  accom- 
panied them  for  tbe  purpose  of  showing  them 
the  hunting  grounds,  but  not  to  engage  In 
the  sport  himself.  After  one  division  of  the 
party,  consisting  of  plaintiff,  defendant,  and 
two  others,  had  searched  in  one  field,  they 
proceeded  for  a  short  distance  along  a  county 
road  and  were  entering  an  inclosure  on  the 
other  side,  Mr.  Gibson  having  advanced  Into 
tbe  field  about  15  or  20  feet  ahead  of  the  oth- 
ers. At  this  time  Mr.  Doble,  one  of  the  party, 
having  had  poor  luck,  urged  Mr.  Payne  to 
take  his  gun  and  shoot  some  game.  Finally, 
the  latter  consented,  and  Dobie  passed  him  a 
double-barreled  breech-loading  gun  with  visi- 
ble hammers,  loaded  and  fully  cocked. 
Payne,  noticing  that  one  of  the  hammers  was 
raised,  proceeded  to  lower  it,  when  the  other 
barrel  was  discharged,  hitting  Gibson  in  the 
hip  and  leg  and  injuring  him  severely. 
Payne  exclaimed  to  Uobie:  "What  in  the 
devil  did  you  hand  me  a  cocked  gun  for?" 
The  charge  of  negligence  is  as  follows: 
"That  tbe  discharging  of  said  gun  and  the 
injuries  to  tbe  plaintiff  as  herein  stated  were 
caused  wholly  by  tbe  carelessness  and  negligence 
of  the  defendant,  in  this,  that  the  defendant  was 
careless  and  negligent  in  cocking  said  gun  and 
permitting  the  hammer  thereof  to  remain  cocked 
and  in  holding  said  ^un  in  such  a  manner  and 
position  that  the  plaintiff  became  injured  when 
said  gun  was  discJiarged ;  and  that  the  defend- 
ant was  further  careless  and  negligent  in  care- 
lessly and  negligently  discharging  said  gun  and 
in  holding  the  same  in  such  manner  and  position 
that  the  same  was  discharged." 

The  defendant  denies  this  charge,  and 
pleads  contributory  negligence  on  the  part  of 
the  plaintiff  In  advancing  in  front  of  the  oth- 
er members  of  the  party,  and  in  knowingly 
permitting  Dobie  to  carry  a  loaded  shotgun 
with  both  hammers  up;  and  that  the  acci- 
dent was  an  unavoidable  one. 

[1]  In  order  to  show  tbe  condition  of  the 
gnn  when  handed  to  defendant,  and  also  as 
tending  to  show  plaintiff's  opportunity  for 
knowing  the  same,  defendant  introduced  evi- 
dence of  the  position  of  the  hammers  when 
Dobie  was  carrying  tbe  gun  along  tbe  county 
road.  After  tbe  questions  eliciting  this  tes- 
timony were  answered,  defendant  interposed 
an  objection,  but  made  no  motion  to  strike 
out  the  answer.  By  tbe  complaint  Payne  was 
charged  with  carelessly  cocking  tbe  gun,  and, 
to  refnte  this,  it  was  competent  for  him  to 
prove  the  condition  of  the  weapon  immediate- 


ly before  it  was  passed  to  him.  Payne  as- 
serts that  he  did  not  know  that  the  hammers 
were  raised  when  he  received  the  weapon; 
that  upon  discovering  that  one  barrel  was 
cocked  he  at  once  took  tbe  precaution  to  low- 
er tbe  hammer  In  order  to  lessen  the  danger. 
Plaintiff  did  not  undertake  to  show  In  what 
manner  the  gun  was  discharged,  whether  by 
a  jar  in  handling,  or  in  some  other  manner. 
Plaintiff  states  that  if  he  had  been  aware 
that  the  gun  was  being  carried  while  cocked 
he  would  have  left  the  hunting  party  very 
quickly.  The  jury  failed  to  find  that  the  in- 
jury was  caused  by  defendant's  negligence 
without  a  contributory  fault  of  the  part  of 
plaintiff. 

[2-4]  When  tbe  facts  are  such  that  reason- 
able men  may  differ  as  to  whether  there  was 
negligence,  the  determination  of  ^e  matter 
is  for  the  jury.  Grand  Trunk  By.  Co.  v.  Ives, 
144  V.  a.  408,  12  Sup.  Ct  679,  36  L.  Ed.  485. 
We  think  this  case  is  one  for  the  special  con- 
sideratioa  of  the  jury,  and  that  It  was  decid- 
ed by  them  upon  the  facts,  a  portion  of  which 
have  been  referred  to,  without  any  misdirec- 
tion on  the  part  of  the  trial  court  Plaintiff 
complains  of  the  charge  given  to  the  jury  and 
of  tbe  refusal  of  tbe  court  to  instruct  as  re- 
quested by  his  counsel.  In  a  general  way 
the  circuit  court  called  tbe  attention  of  tbe 
jury  to  the  issues  or  claims  of  the  respective 
parties,  as  set  forth  in  the  pleadings,  and  in- 
formed that  body  that  It  was  its  duty  to  de- 
termine the  facts  from  the  evidence.  Plain- 
tiff complains  that  in  the  preliminary  state- 
ment the  court  did  not  define  contributory 
negligence,  nor  state  that  in  order  to  pre- 
clude tbe  plaintiff  from  recovering  be  must 
have  "negligently"  contributed  to  his  own 
injury  by  placing  himself  in  a  dangerous 
positioii.  This  point  seems  to  be  fully  ex- 
plained by  the  charge.  Tbe  court  gave  tbe 
following  instructions,  among  others: 

"Now  the  plaintiff,  in  order  to  recover  at  all, 
must  establish  by  tbe  greater  weight  of  his  evi- 
dence in  this  case,  to  your  satisfaction,  that 
this  defendant  did  carelessly  and  negligently 
shoot  him  with  a  shotgun.  It  isn't  contended  he 
did  it  purposely,  or  intentionally,  but  merely 
that  be  was  careless  and  negligent  in  the  band- 
ling  of  the  shotgun." 

Further,  that  the  members  of  a  bunting  party 
"must  use  the  care  and  precaution  such  as  any 
reasonably  prudent  man  would  under  the  cir- 
cumstances, and  the  law  makes  them  know  that 
a  shotgun  loaded  is  a  dangerous  weapon  to  life 
and  limb,  and  that  applies,  as  I  have  said,  to 
each  member  of  the  party." 

"That  "it  is  for  you  to  determine  whether  or 
not  that  position,  if  you  find  be  was  in  the  posi- 
tion as  has  been  testified  to,  was  one  that  would 
be  carelessness  or  negUgence  on  his  part  in  get- 
ting out  in  front,  if  he  did  so,  and  you  so  find 
it  from  the  evidence." 

EIrror  Is  predicated  upon  the  dalm  that 
the  instructions  placed  tbe  burden  upon  the 
plaintiff  to  prove  a  want  of  contributory 
negligence,  but  we  think  the  charge  dispels 
any  doubt  in  this  respect  After  referring  to 
the  claims  of  tbe  defendant  among  whidl 
was  that  of  contribntory  negligence,  tbe  court 
said  to  the  jury: 
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"And  the  defendAnt  having  alleged  theae  mat- 
ten  which  I  have  mentioned,  he  most  estab- 
lish them  b:r  the  ereater  weight  of  the  evidence, 
to  joar  eaOBfaction,  not  hy  hia  own  witnesses 
alone,  if  there  should  be  any,  but  by  all  of  the 
evidence  in  the  case." 

See  Walsh  y.  Or.  By.  &  N.  Co.,  10  Or.  250, 
263 ;  Grant  v.  Baker,  12  Or.  329,  7  Pac.  31& 

[5]  Plaintiff  also  assigns  error  In  the  in- 
structions as  to  the  measure  of  damages. 
The  Jury  not  having  found  In  favor  of  the 
plaintiff,  it  is  unnecessary  to  examine  this 
portion  of  the  charge. 

[(]  Counsel  requested  the  court  to  Instruct 
the  Jury  as  follows: 

"The  jury  are  Instructed  that,  as  firearms 
when  loaded  are  extremely  dangerous,  it  is  the 
duty  of  one  handling  them  to  use  the  very  high- 
est degree  of  care  possible  to  avoid  injuring  oth- 
ers in  the  immediate  vicinity.  It  is  no  defense 
that  the  act  occurred  through  inadvertence  or 
without  the  wrongdoer's  intending  it  It  must 
appear,  in  order  to  rdieve  the  wrongdoer  of  the 
charge  of  negligence,  that  the  injury  was  utter- 
^  without  any  degree  of  fault  on  Ms  part." 

It  is  urged  on  IiehaU  of  plaintiff  that  the 
degree  of  care  mentioned  In  this  requested 
Instruction  should  have  been  stated  to  the 
Jury.  The  court,  however,  charged  In  effect 
that  a  loaded  shotgun  Is  a  dangerous  weapon 
and  will  produce  serious  bodily  Injury  when 
discharged  at  another  person  either  acciden- 
tally or  otherwise,  and  the  law  makes  each 
member  of  a  hunting  party  know  that  fact, 
and  that  it  Is  the  duty  of  eaCb  to  use^  and 
tech  must  use,  that  degree  of  care  and  pre- 
caution in  order  to  avoid  Injury  "sndi  as 
any  reasonably  prudent  man  would  use  un- 
der the  circumstances."  The  modem  doc- 
trine Is  stated  In  8  Thompson  in  Neg:  I  780, 
as  follows ; 

"Persons  having  control  and  possession  of 
firearms  must  exercise  the  utmost  caution  that 
harm  may  not  come  to  others  from  such  weap- 
ons. The  degree  of  care  is  commensurate  with 
the  dangerous  character  of  the  weapons.  The 
care  is  such  as  ordinarily  cautious  and  prudent 
persons  would  exercise  under  similar  circum- 
stances." 

See,  also,  O'Barr  r.  United  States,  8  OkL 
Ct.  319,  106  Paa  088,  139  Am.  St  Bep.  959; 
Wlnans  v.  Bandolph,  169  Pa.  606,  32  Atl.  622. 

The  court  admonished  the  Jury  that  the 
weapon  was  dangerous  to  life  and  limb,  and 
that  the  defendant  was  presumed  to  know 
It,  and  In  effect  charged  that  the  care  and 
precaution  necessary  on  his  part  in  order  to 
avoid  injury  was  commensurate  with  the 
danger.  The  rule  of  more  than  ordinary 
care  was  invoked,  and  in  substance  the  law 
was  given  the  Jury  as  quoted  above. 

[7]  All  the  circumstances  were  explained 
by  the  evidence  to  the  Jury.  There  were 
several  In  the  hunting  party,  of  whom  some 
were  young  men.  As  some  of  the  evidence 
tended  to  show,  Doble,  after  odsslng  a  bird, 
carried  his  gun  ready  to  be  discharged,  and 
passed  It  in  that  condition  over  a  gate  to 
Payne.  Whether  Gibson  by  going  in  front 
of  the  others  proceeded  into  the   hunting 


grounds  with  ancb  a  party  In  the  orderly 
manner  in  which  he  should  have  d<»e  was 
properly  submitted  to  the  Jui7>  Under  all 
the  evidence.  It  was  not  reversible  error  to 
submit  to  the  Jury  the  question  of  contribu- 
tory negligence  <hi  the  part  of  the  plaintiff. 
E^h  case  must  be  governed  by  its  own  pe- 
culiar facts,  and  a  ratl<Hial  rather  than 
distinctively  legal  conclusion  must  osoally 
be  dravm  from  them.  In  Moebos  v.  Becker, 
46  N.  J.  Law,  41,  45,  It  was  stated: 

"In  no  case  is  it  said  that,  wher«  persons  are 
gunning  voluntarily  together,  each  may  be  held 
responsible  for  every  accident  or  mishap  that 
may  occur  to  the  other  while  thus  engaged ;  or 
that  It  is  necessarily  negligence  to  carry  a  gun 
cocked'  when  in   pursuit  ot  game,   or  that   in 

gassing  through  brush,  crossing  ditches,  cllmb- 
ig  fences,  or  resting  upon  them,  the  gun  mnst 
be  uncocked." 

The  requested  Instruction  quoted  above 
and  several  others  as  asked  by  plaintiff  pre- 
cluded the  question  of  contributory  negli- 
gence. 

A  careful  examination  of  the  testimony  and 
the  whole  charge  to  the  Jury  leads  us  to  be- 
lieve that  the  case  was  fairly  presented  to 
that  body,  and  that  they  decided  It  upon  the 
evidence,  and  that  there  was  no  reversible 
error  In  refusing  to  give  the  instructions  in 
the  exact  language  requested. 

Finding  no  error  In  the  record  the  Jodg- 
ment  of  the  lower  court  la  affirmed. 

MOORED  C.  J.,  and  HARRIS  and  BBNSON, 
JJ.,  omcui;   BAKIN,  J.,  absent 


(»  Or.  «») 
JAEEL  T.  SEECK  et  aL 
(Supreme  Court  of  Oregon.    Jan.  25,  1910.) 

1.  JnnoiiXRT     4=>621  —  CoHCi.TJ8ivxzixaB  -~ 
BoniTABLE  Defenses. 

In  an  action  at  law  a  party  may  rely  upon 
his  legal  defenses  without  being  precladed  from 
thereafter  setting  up  his  equitable  title  in  an 
original  quit  against  which  the  judgment  in  the 
action  at  law  Is  no  bar. 

[Ed.  Note.— For  other  cases,  see  Judgment. 
Cent  Dig.  i  1135;  Dea  Dig.  «=»621.] 

2.  estoffkl    «s»70  —  faii.t7ki    to    assebt 
Right. 

Where  the  grantee  accepted  a  deed  with 
knowledge  that  It  did  not  contain  a  covenant  in 
his  favor  which  he  claimed  was  omitted  through 
fraud,  and  held  possession  for  several  years,  ne 
cannot  thereafter  attack  the  deed  on  that  ground. 
[B2d.  Note. — For  other  cases,  see  EstoppeL 
Cent  Dig.  H  183-187 ;    Dec.  Dig.  «=»70.] 

8.  Deeds  $=>211— Covenants— Aonoifs. 

In  a  suit  to  reform  a  deed,  providing  that 
the  property  should  revert  in  case  lively  busi- 
ness was  carried  on  upon  the  premises  granted, 
and  to  restrain  a  judgment  of  ejectment  procur- 
ed by  the  grantors,  evidence  hM  insufficient  to 
show  that  the  grantors  were  guilty  of  fraud  in 
the  execution  of  the  deed,  or  that  they  fraudu- 
lently entrapped  plaintiS  into  allowing  livery 
business  to  be  carried  on  upon  the  premises. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Ceat 
Dig.  U  637-647;  Dee.  Dig.  «=>211.] 

Department  1.    Appeal  from  drcnlt  Court; 
Linn  County;  Wm.  Galloway,  Judge. 


«=9For  oUmt  casM  ut  «um*  topic  and  KEY-NUMBER  In  sU  Key-Numbered  Digests  aad  Indaxea 

Digitized  byCjOOQlC 


OrJ 


JAKEIj  t.  seeck 


426 


Action  Iff  A.  Jakel  against  F.  W.  Seeck 
and  another.  Judgment  for  plaintiff,  and  de- 
fendants appeaL  Revened,  and  suit  dis- 
missed. 

Tbla  la  a  salt  to  reform  a  deed  and  to  re- 
strain the  enforcement  of  a  Jndgment  The 
anbstance  of  the  complaint  la  that  on  Jnne 
29,  1807,  the  defendants  were  the  owners  of 
two  separate  pieces  of  real  prtqperty  In  the 
city  of  Lebanon,  upon  one  of  which,  knoWn 
herein  .as  the  Grant  street  property,  they 
were  Mnductlng  a  livery  business,  and  upon 
the  other  a -feed  business.  On  the  date  men- 
tioned, defendants  sold  to  plaintiff  the  pnv- 
erty  upon  which  the  feed  business  waa  be- 
ing conducted  for  the  sum  of  |S,000.  The 
conreyance  being.  In  form,  a  warranty  deed, 
contained  the  following: 

"Forf«itwe  Olau*e.—Tbe  above-described  real 
property  shall  revert  back  to  the  Krantors  with- 
out any  cost  or  expense  if  any  person  or  persons 
shall  conduct  or  allow  to  be  conducted  any  liv- 
ery business  in  or  on  said  descrit>ed  premises  un- 
less by  qoitclaim  deed  or  written  consent  of  the 
grantors  of  this  deed." 

It  Is  then  alleged  that  the  actual  agree- 
ment and  understanding  of  the  parties  was 
that  In  consideration  of  plaintUTs  retrain- 
ing from  conducting  a  lively  business  upon 
the  premises,  purchased  by  him,  the  de- 
fendants would  refrain  from  conducting  a 
feed  hoslness  upon  their  Grant  street  prop- 
erty, and  that,  if  they  should  thereafter  con- 
duct a  feed  business  thereon,  then  the  plain- 
tlfl  should  be  permitted  to  conduct  a  livery 
boslneas  at  the  feed  bams  purchased  by  him ; 
that  plalntlfl  Is  an  illiterate  person  of  Ger- 
man descent,  tinable  to  read  or  write  in  any 
language,  and  unable  to  make  himself  clearly 
onderstood  In  the  English  language ;  that  by 
reason  of  such  limitations  he  was  compelled 
to  rely  largely  npon  the  honesty  of  those 
with  whom  he  dealt,  and  that  these  condi- 
tions were  well  known  to  the  defendants; 
that,  for  the  purpose  of  defrauding  ahd 
Cheating  plaintiff,  defendants  failed  to  have 
Inserted  as  a  part  of  the  "forfeiture  clause" 
the  following: 

"Except  that  t(  F.  W.  Seeck  or  H.  J.  Seeck  or 
their  heirs  or  assigns  shall  conduct  or  operate 
upon  their  Grant  street  property,  situated  be- 
tween Main  and  Park  streets  in  the  city  of  Leb- 
anon, any  feed  business,  then  this  forfeiture 
dause  shall  be  null  and  void  and  of  no  effect, 
the  same  being  based  upon  the  sole  considera- 
tion that  the  grantors  herein  or  their  heirs  or 
assigns  shall  refrain  from  condncting  upon  said 
Grant  street  property  any  feed  business." 

It  is  then  alleged  that  by  reason  of  plain- 
tUTs Illiteracy  be  did  not  know  that  the  por- 
tion of  the  agreement  Just  quoted  had  been 
omitted  from  the  deed  and  did  not  discover 
snch  omission  for  some  time  thereafter ;  that 
as  soon  as  he  learned  of  the  fraud  he  dtf- 
qianded  that  defendants  correct  the  writing 
by  Inserting  the  remainder  of  the  agreement 
therein,  but  that  defendants,  taking  advan- 
tage of  his  ignorance,  induced  him  to  accept 
a  collateral  written  agreement  which  was  so 
worded  as  to  be  of  no  value  whatever;  that 


for  several  years  thereafter  plaintiff  con- 
ducted a  feed  business  upon  the  property  so 
purchased  by  him  and  refrained  from  con- 
ducting a  livery  business  thereon;  that  about 
December  1,  1911,  the  defendants,  for  the 
purpose  of  further  defrauding  and  cheating 
plaintiff,  and  In  order  to  entrap  him  Into 
such  a  position  that  they  could  recover  the 
property  for  a  violation  of  the  "forfeiture 
clause,"  connived,  planned,  and  did  procure 
one  A.  J.  Newman  to  lease  the  premises  f  rmn 
plaintiff  and  thereafter  to  conduct  a  liveiy 
business  thereon;  that  plaintiff  did  lease  the 
same  and  deliver  possession  thereof  to  New- 
man without  any  restriction  as  to  the  na- 
ture of  the  business  to  be  conducted  on  the 
property,  and  that  Newman  did  conduct  a  liv- 
ery business  thereon  In  disregard  of  the 
terms  of  the  deed;  and  that  defendants 
thereupon  began  and  conducted  to  a  success- 
ful termination  an  action  in  ejectment, 
whereby  they  obtained  a  Judgment  awarding 
them  the  possession  of  the  property.  Then 
follow  allegationa  to  the  effect  that  plaintiff, 
by  reason  of  his  educational  limitations,  was 
unable  to  mak^  his  attorneys  clearly  under- 
stand the  nature  of  his  defense,  and  that 
therefore  no  cross-blU  in  equity  was  filed 
therein  and  no  effort  made  in  that  action  to 
reform  the  deed;  that  at  the  time  of  the 
trial  of  such  action  he  did  not  know  that  de- 
fendants had  conspired  with  Newman  to  se- 
cure a  lease  of  the  property  for  the  pur- 
pose of  accomplishing  a  breacfi  of  the  conr 
dltlon  expressed  in  the  deed;  that  the  de- 
fendants In  the  year  of  1908  began  to  conduct 
a  feed  business  on  their  Grant  street  proper- 
ty, and  have  done  so  continuously  since  that 
time;  and  that  plaintiff  has  always  under- 
stood that  such  acta  of  defendants  constitut- 
ed a  waiver  of  the  condition  subsequent  In 
the  deed  and  authorized  him  to  conduct  a 
Uvery  business  upon  his  property. 

The  defendants  In  their  answer,  after  gen- 
eral denials,  pleaded  the  Judgment  In  the 
ejectment  action  In  bar  of  this  suit  A 
reply  having  been  filed  thereto,  a  trial  was 
had  resulting  in  a  decree  In  favor  of  plain- 
tiff, from  which  this  appeal  is  taken. 

M.  y.  Weatherford,  of  Albany  (Weather^ 
ford  &  Weatherford,  of  Albany,  and  N.  it. 
Newport,  of  Lebanon,  on  the  brief),  for  ap- 
pellants. M:.  Vernon  Parsons,  of  Eugene,  for 
respondent. 

BENSON,  3.  (after  stating  the  facts  as 
above).  [1]  There  are  some  26  assignments 
of  error,  but  we  do  not  regard  it  necessary 
to  consider  more  than  1  or  2  of  them,  as  prac- 
tically every  question  of  law  Involved  in  the 
consideration  of  the  case  has  already  been 
passed  upon  by  this  court  In  the  case  of 
Seeck  v.  Jakel,  71  Or.  85,  141  Pac.  211,  53 
L.  R.  A.  (N.  S.)  679.  There  la  no  merit  In  the 
plea  that  this  suit  la  barred  by  the  action 
at  law,  since  this  court  has  repeatedly  held 
that,  under  the  statute  which  allows  an  equl- 
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table  defense  by  cross-bill  In  actions  at  law, 
a  party  may  rely  upon  a  legal  defense  in  an 
action  without  thereby  being  precluded  from 
afterward  asserting  his  equitable  title  in  an 
original  suit  Hill  v.  Cooper,  6  On  181; 
Spaur  T.  McBee,  19  Or.  76,  23  Paa  818; 
South  Portland  L.  Company  v.  Munger,  36 
Or.  457,  at  page  462,  54  Pac.  815,  60  Pac.  5 ; 
Bowsman  v.  Anderson,  62  Or.  431,  123  Pac. 
1092,  125  Pac.  270. 

[2,  3]  We  are  therefore  to  consider  the  evi- 
dence in  the  case.  It  is  Tolumlnous  and 
hopelessly  conflicting.  However,  if  we  con- 
fine ourselves  to  the  testimony  submitted  by 
the  plaintiff,  we  discover  that  he  was  not 
misled  as  to  the  contents  of  the  deed.  It 
was  read  to  him  by  the  scrivener,  and  he 
then  noted  the  fact  that  the  writing  was  si- 
lent as  to  any  restriction  upon  the  grantors  in 
conducting  a  feed  business  upon  their  Grant 
street  propert.v.  In  answer  to  a  question  by 
his  attorney,  he  says: 

"Well,  when  the  deed  was  read  to  me  I  ob- 
jected a  little  about  it  on  account  of  it  being 
just  that  in  alone  and  not  putting  the  others  in, 
on  account  of  the  feed  propolitlon.  Q.  What 
did  they  tell  you?  A.  He  told  me,  be  says, 
'Well,  you  are  protected,'  and  then  I  left  it  go 
at  that,  I  thought  it  was  all  right,  I  didn't  say 
any  more." 

The  evidence  further  discloses  that  on  the 
same  day  that  the  deed  was  executed  plain- 
tiff gave  defendants  his  note  for  $500  as  pay- 
ment on  the  purchase  price  of  the  property, 
and  the  deed  was  then  placed  in  escrow  in 
a  local  bank,  and  nothing  further  was  said 
or  ddne  by  either  party  until  October  Ist,  at 
which  time  plaintiff  demanded  from  defend- 
ants some  written  assurance  that  they  would 
not  conduct  a  feed  business  at  their  Grant 
street  property,  and  such  a  writing  was  then 
executed,  which,  through  a  blunder  on  the 
part  of  the  scrivener,  was  so  phrased  as  to  be 
valueless,  and  on  the  next  day  the  full  pur- 
chase price  was  paid  and  the  deed  delivered 
and  recorded.  After  about  4%  years  had 
elapsed,  during  which  time  the  plaintiff  con- 
ducted a  feed  business  on  the  premises  in 
controversy,  he  entered  into  a  written  lease 
of  the  property  with  Newman,  In  which  there 
were  no  restrictions  as  to  the  nature  of  the 
business  to  be  conducted  thereon.  Newman, 
shortly  after  taking  possession,  began  to  do  a 
livery  business,  and  about  six  months  later 
defendants  began  their  action  to  recover  pos- 
session of  the  property. 

We  find  no  evidence  In  the  record  which 
establishes  plaintiff's  contention  that  defend- 
ants conspired  fraudulently  to  get  Newman 
to  lease  the  premises  in  order  to  bring  about 
a  forfeiture  of  the  title.  The  only  evidence 
upon  this  point  is  that  of  Newman  himself, 
who  says: 

"I  asked  him  if  be  would  lease  bam  and  sell 
his  rolling  stock.  He  said  he  would  sell  his 
rolline  stock,  but  he  asked  me  such  a  price  that 
I  couldn't  aSord  to  pay  it.  I  told  him  that  I 
could  not  pay  that,  it  was  too  much  money.  He 
asked  me  why  I  didn't  go  lease  the  feed  barn 


down  at  the  depot  I  told  him  that  I  bad  sa« 
Jakel  and  tried  to  lease  the  bam,  and  he  want- 
ed $45  a  month  rent,  and  I  was  about  to  mabe 
the  deal  with  him  and  he  backed  out.  Then,  tm 
or  three  days  later,  I  saw  him  again,  and  wt 
was  talking,  and  he  wanted  $50  per  month,  so 
I  just  laid  $50  in  his  hand  and  tied  him  up.'' 

We  are  imable  to  find  In  this  testimony  anj 
evidence  of  fraudulent  purpose.  Nor  are  we 
able  to  find  in  the  record  evidence  tbat  there 
was  ever  any  agreement  between  the  parties 
to  the  effect  that  conducting  a  feed  business 
by  the  defendants  upon  their  Grant  street 
property  should  render  the  forfeiture  clanse 
in  the  deed  void.  It  follows  that  ibe  plaintiff 
has  failed  to  make  a  case  entitling  him  to  the 
relief  for  which  he  prays.  If  this  conclnsias 
works  a  hardship  upon  the  plaintiff,  be  haj 
only  himself  to  blame.  He  accepted  the  deed 
with  full  knowledge  of  its  contents  and  con- 
ditions. He  acquiesced  In  these  conditions 
for  several  years  without  complaint,  and, 
when  he  permitted  the  conducting  of  a  Uverj 
business  upon  the  premises,  he  knew  the 
hazard  he  was  incurring.  Hie  courts  can- 
not make  new  contracts  for  parties,  nor  re- 
lieve them  from  obligations  deliberately  as- 
sumed. 

The  decree  of  the  lower  court  is  reversed, 
and  the  suit  dismissed. 

MOORED  0.  J.,  and  McBRIDE  and  BUB- 
NETT,  JJ.,  concur. 


(79  Or.  K4I 
CITY  OF  RAINIER  t.  MASTERS  et  aL 
(Supreme  Court  of  Oregon.    Jan.  18,  1916.) 

1,  DaMAOES    ^=385 — LiQUinATED     Dakaogs- 

Bbkach — Construction, 

A  stipulation  in  a  contract  for  the  improve- 
ment of  streets  that  if  the  work  was  not  com- 
pleted by  September  15,  19CG,  the  contractor 
should  forfeit  the  sum  of  $10  for  each  day.  Son- 
days  excepted,  elapsing  after  the  expired  time  to 
date  of  completion,  provided  that  if  in  tlie  en- 
gineer's opinion  the  delay  was  unavoidable,  the 
city  council  might  extend  the  time  for  comple- 
tion, secured  by  the  bond  of  a  surety  companr 
conditioned  for  the  contractor's  performanc«  of 
the  contract,  was  limited  to  the  time  between 
September  15,  1909,  and  the  completion  of  the 
improvement,  and  contemplated  a  fulfillment  of 
the  contract,  and  not  a  breach  by  abandooment, 
and  showed  an  intention  that  it  should  not  ap- 
ply to  general  damages,  but  only  to  mere  delaj. 

[Ed.  Note. — For  other  cases,  see  Damages, 
Cent  Dig.  §§  179-181,  183-187 ;  Dec  Dig.  €=> 
85.] 

2.  Damages  ®=>150— Liquidatbo  Daxages— 
Action— SoFFiciKNCT  of  Complaint. 

In  the  city's  action  on  such  bond,  began 
April  21,  1913,  alleging  that  there  was  no  cause 
for  delay  and  no  extension  of  time,  its  demand 
on  the  contractor  and  surety  to  complete  the 
contract  and  their  refusal  to  do  so,  and  dam- 
ages at  $10  a  day  from  the  specified  time  of 
completion,  not  showing  the  completion  of  the 
contract  so  as  to  fix  the  termination  ot  the  pe- 
riod of  forfeiture  to  which  the  damages  might 
be  applied,  was  bad  on  demurrer. 

[Ed.  Note. — For  other  cases,  see  Damages, 
Dec.  Dig.  <g=>150.] 


^=»For  other  cases  see  same  topic  and  KBY-NUHBBR  in  all  Kejr-Numberad  DlgestB  and  Indezas 


Digitized  by 


Lnoogle 


Or.) 


CITY  OF  BAINIEB  v.  MASTERS 


427 


8.    DaUAOES  <8=»76  —  XiIQTnDATED  DAltAaKS  — 

FoRFEiruBEa. 

Forfeitures  are  to  be  strictly  construed,  and 
one  wlio  would  avail  himself  of  them  must  hring 
himself  precisely  within  the  letter  of  the  con- 
tract auuiorizing  them. 

(Ed.   Note.— For   other  cases,    see   Damages, 
Cent  Dig.  §i  154,  155;    Dec.  Dig.  <S=>76.] 
4.  Damages  ®=379— Liqttidatxd    Damaoks— 

Gbounds. 

In  general  damages  are  limited  to  compen- 
satiou  &at  the  injared  party  may  be  made 
■whole,  and  it  is  only  where  it  is  diflScult  or  im- 
possible to  calculate  the  actual  damages  that 
the  previous  stipulation  of  the  parties  tor  liqui- 
dated damages  will  be  enforced.* 

[Ed.  Note.— For  other  cases,  see  Damages, 
dent  Dig.  H  164-169;   Dec.  Dig.  <8=»79.] 

Department  2.  Appeal  from  Circuit  Court, 
Multnomah  County ;   R.  G.  Morrow,  Judge. 

Action  by  the  City  of  Rainier  against 
Charles  Masters  and  another.  Judgment  for 
defendants  was  set  aside  on  plaintiff's  mo- 
tion, and  defendants  appeal.  Reversed  and 
remanded,  with  directions  to  enter  Judgment 
for  defendiVDts  on  the  verdict 

It  appears  by  the  complaint  that  the  plain- 
tiff city  determined  by  ordinance  to  improve 
certain  streets  within  its  boundaries;  that 
It  let  contracts  for  two  separate  improve- 
ments to  the  defendant  Masters,  for  whom 
the  other  defendant  gave  in  each  case  a  bond 
conditioned  thus: 

"Now,  if  said  contractor  shall  well  and  faith- 
fully perform  all  the  covenants  and  conditions 
in  said  contract  mentioned,  and  shall  indemnify 
and  save  harmless  the  city  of  Rainier  against  all 
claims  or  liens  for  labor,  work,  or  material  on 
account  of  all  subcontractors,  materialmen,  la- 
borers, and  mechanics  furnishing  labor  or  mate-^ 
rial  under  said  contract,  then  this  obligation 
shall  be  void,  otherwise  to  remain  in  fall  force 
and  virtue." 

The  contract  was  to  be  completed  by  Sep- 
tember 15,  1909.  The  complaint  states  that 
Masters  began  performance,  but  that  both 
be  and  his  surety  "failed  and  neglected  to 
complete  said  contract  in  any  manner  by  Sep- 
tember 15,  1909,  or  otherwise  or  at  all,  and 
said  contract  remains  uncompleted  to  this 
day,  and  it  will  take  a  good  many  thousands 
of  dollars  to  complete  this  contract"  It  is 
also  averred  tliat: 

"It  was  further  provided  in  said  contract  that 
should  the  work  under  this  agreement  not  be 
completed  within  the  time  specified,  which  was 
•September  16,  1909,  the  contractor  should  for- 
feit the  sum  of  $10  tor  each  and  every  day,  Sun- 
day excepted,  which  should  elapse  after  the  ex- 
pired time  to  date  of  completion,  provided,  that 
if  in  the  opinion  of  the  engineer  the  delay  was 
on  account  of  unavoidable  causes,  the  council 
may  extend  the  time  for  the  completion  of  the 
work." 

Pleading  that  there  was  no  cause  for  de- 
lay and  no  extension  of  time,  and  demands 
of  the  contractor  and  surety  to  complete  the 
contract,  which  both  have  failed  and  refused 
to  do,  plaintiff  alleges  that  it  has  been  dam- 
aged in  the  sum  named  on  each  cause  of  ac- 
tion, being  $13,226.20  on  one  contract,  and 
$3,532.20  on  the  other.  The  complaint  was 
filed  April  21,  1913.    A  general  demurrer  to 


it  was  filed,  the  disposition  of  which  does 
not  appear  in  the  abstract  The  answer  of 
each  defendant  admits  all  the  allegations  of 
the  complaint,  except  the  assignment  of  the 
breach  of  the  contract  and  the  performance 
by  the  plaintiff  on  its  part,  both  of  which 
are  denied.  A  Jury  trial  resulted  in  the  fol- 
lowing verdict: 

"We,  the  jury,  in  the  above-entitled  matter, 
find  for  the  defendants." 

"We.  the  jury,  find  that  the  council  of  the  city 
of  Rauiier  did  extend  the  time  for  the  comple- 
tion of  road  district  No.  1." 

"We,  the  jury,  find  that  the  contract  for  toad 
district  No.  1  was  substantially  completed  on  the 
Ist  of  November,  1910." 

"We  find  that  the  council  of  the  city  of  Rain- 
ier did'  extend  the  time  for  the  completion  of 
road  district  No.  2." 

"We,  the  jury,  in  the  above-eiptitled  cause,  find 
that  the  contract  was  substantially  completed 
on  the  1st  of  November,  1910." 

A  JudgmMit  for  the  defendants  on  this  ver- 
dict was  afterwards  set  aside  by  the  court 
on  motion  of  the  plaintiff  on  the  grounds  of 
the  insufficiency  of  the  evidence,  disregtlrded 
by  the  Jury  of  the  instructions  of  the  court, 
mistakes  in  admission  of  evidence,  and  er- 
roneous charge  to  the  Jury.  The  defendants 
appeal. 

B.  O.  Wright,  of  Portland,  for' appellant 
Masters.  R.  C.  Nelson,  of  Portland,  and 
Beach,  Simon  &  Nelson,  of  Portland,  for  ap- 
pellant United  States  Fidelity  Sc  Ouarant] 
Co.  W.  H.  Cooper,  of  St  Helens,  and  R.  R 
Dnniway,  of  Portland,  for  respondent 

BUBNETT,  J.  (after  stating  the  facta  a 
above).  [1]  The  complaint  declares  an 
abandonment  of  the  contract  after  the  com- 
mencement of  performance.  At  what  stage 
of  the  work  this  occurred  is  not  stated.  The 
effort  of  the  plaintiff  is  to  apply  to  such 
a  breach  the  stipulation  for  the  allowance  of 
$10  a  day  for  delay  in  completing  the  under- 
taking. We  note  that  by  the  provisions  of 
the  agreement  itself  this  per  diem  forfeit  is 
not  to  be  applied  for  an  indefinite  period  In 
the  discretion  of  the  plaintiff.  On  the  con- 
trary, the  stipulation  is  limited  to  time 
"which  should  elapse  after  the  expired  time 
to  date  of  completion."  In  other  words,  l^e 
term  for  which  the  amercement  is  to  be  al- 
lowed is  bounded  in  the  beginning  by  Sep- 
tember 15,  1909,  and  is  ended  at  the  com- 
pletion of  the  improvement.  The  pleadings 
fail  to  disclose  such  latter  date.  Indeed,  the 
plaintiff  virtually  states  that  there  is  no 
such  date  In  that  it  says  the  enterprise'  was 
never  finished.  The  manifest  Intention  of 
the  parties  was,  not  to  apply  this  clause  to 
general  damages,  bnt  only  to  mere  delay. 
The  stipulation  on  that  point  contemplates  a 
fulfillment  of  the  contract  although  belated, 
and  not  a  breach  by  abandonment  It  is 
plain  that  if  the  contractor  had  finished  his 
work  in  a  defective  manner  by  September  15, 
1909,  the  covenant  In  question  would  not 
have  been  the  standard  by  which  the  dam- 
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nses  to  tbe  city  would  have  been  measured. 
It  can  only  apply  where  he  has  done  the 
work  in  every  respect  as  agreed  npon  so  far 
as  structure  and  materials  are  concerned, 
and  yet  has  been  behind  time.  Clearly  the 
provision  for  damages  must  be  applied  to  an 
apposite  breadi.  Tbe  principle  Is  thus  aptly 
stated  in  the  note  to  Moses  v.  Autuono,  66 
Fla.  499.  47  South.  925,  20  L.  R.  A.  (N.  S.) 
360: 

"It  seems  to  be  generally  held  that,  where  a 
contract  provides  for  the  payment  of  stipulated 
damages  for  a  particalar  breach,  aucb  stipula- 
tion IS  applicable  only  to  the  breach  provided 
for ;  and,  upon  tbe  abandonment  or  repudiation 
of  the  entire  contract,  the  injured  party,  if  his 
actual  damages  are  the  greater,  is  not  limited  to 
the  stipulated  damages,  or  vice  versa,  if  tbe  lat- 
ter are  the  greater,  he  is  limited  to  the  actual 
damages." 

Other  cases  illustrating  the  principle  are 
Oakland  Electric  Co.  v.  Union  Gas  &  Elect. 
Co.,  107  Me.  279,  78  AtL  288;  Muehlbach  v. 
Mo.  &  K.  X.  Ry.  Co.,  166  Mo.  App.  305,  148 
S.  W.  453;  Bedford  v.  MlUer,  212  Fed.  368, 
129  C.  O.  A.  44;  Ward  v.  Haren,  183  Mo. 
App.  569,  167  S.  W.  1064;  Myrphy  v.  D.  S. 
P.  &  Q.  Co.,  100  App.  Dlv.  93,  91  N.  T.  Supp. 
582;  Gllette  v.  Toung,  45  Colo.  562,  101  Pac. 
766. 

[2-4]  Forfeitures  are  to  be  strictly  constru- 
ed, and  he  who  would  avail  himself  of  them 
must  bring  himself  precisely  within  the  let- 
ter of  the  contract  authorizing  them.  It 
was  not  the  intuition  of  the  parties,  as  mani- 
fested by  their  agreement,  to  create  a  per- 
petuity of  per  diem  forfeiture  bounded  only 
by  the  statute  of  limitations  or  the  rapacity 
of  tlie  plaintiff.  In  general,  damages  are 
limited  to  compensation  to  the  end  that  the 
Injured  party  may  be  made  whole,  and  It  is 
only  where  it  is  difficult  or  impossible  to  cal- 
culate the  actual  damage  that  the  previous 
stipulation  of  the  parties  for  liquidated  dam- 
ages wUl  be  enforced.  Such  is  the  teaching 
Oit  Wilhelm  V.  Eaves,  21  Or.  194,  27  Pac.  1063, 
14  I/.  R.  A.  297,  and  kindred  ^ases  decided  by 
this  court.  The  complaint  does  not  portray 
any  condition  to  which  the  drastic  remedy  of 
liquidated  damages  is  applicable.  It  was  at 
least  the  duty  of  the  pleader  to  show  a  com- 
pletion of  the  contract,  and  thus  establish 
the  terminatiOD  of  the  period  of  forfeiture. 
Failing  to  do  so,  he  has  not  stated  in  any 
event  a  breach  to  which  can  be  applied  the 
measure  of  damages  he  invokes.  For  aught 
that  appears,  the  contract  may  have  been 
completed,  except  for  a  few  trifling  particu- 
lars which  might  l>e  easily  and  quickly  reme- 
died. The  measure  of  deunages  in  such  a 
case  in  Justice  and  good  conscience  would  be 
the  difference  between  the  contract  price  and 
tbe  greater  cost  of  completing  it,  but  no  situ- 
ation of  the  kind  is  presented  by  the  plead- 
ings. The  plaintiff's  case  was  bad  on  demur- 
rer. The  verdict  of  tbe  Jury  reached  the 
same  conclusion,  and  should  not  have  been 
disturbed.     The  cause  is  reversed  and  re- 


manded, with  directions  to  enter  Judgment 
for  tbe  defendants  on  the  verdict 

BENSON  and  HARRIS,  JJ.,  concur. 
EAKIN,  J.,  did  not  take  any  part  In  tf>e  con- 
sideration of  this  case.  BEAN,  3^  ooncon  la 
the  result. 

C?»  Or.  isi 
STATE  T.  BROWNEMfc, 
(Supr^e  Court  of  Oregon.    Jan.  26. 1916.) 

1.  Contempt  «=5»72  —  PuwiSHicBirr  —  Iicpbis- 

ONMBNT   AHD   FiNB — STATUTX. 

Ik  O.  Ik  S  670,  provides  in  part  that  anj 
unlawful  interference  with  the  process  or  pro- 
ceedings of  a  court  is  a  contempt.  Section  671 
provides  that  every  judge  has  power  to  punish 
contempts  by  fine  or  imprisonment,  or  both,  not 
exceeding  $300  or  six  months,  and  that  when 
the  contempt  is  not  of  the  dasBes  mentioned  a 
sections  670  and  950,  subd.  1,  which  relate  to 
acts  committed  in  the  presence  of  a  judicial 
officer,  it  must  appear  that  the  right  of  a  p«rtT 
to  a  proceeding  was  prejudiced  before  tbe  con- 
tempt can  be  punished  otherwise  than  by  a  fina 
not  exceeding  ^100.  Defendant,  attorney  for 
one  charged  with  rape,  procured  the  latter'i 
wife  and  children  to  leave  the  state  that  the; 
might  not  testify  against  him,  and,  in  contempt 
proceedings,  the  affidavit  not  showing  that  the 
right  or  remedy  of  a  party  was  prejudiced  by 
his  action,  was  sentenced  to  serve  three  mantis 
in  jail  and  pay  a  fine  of  $^0.  Held  that  tiie 
punishment  was  excessive,  and  should  be  Hmitfri 
to  a  fine  of  |100. 

[Ed.  Note. — For  other  cases,  see  Contempt 
Cent  Dig.  H  248-266.  273 ;   Dec.  Dig.  <S=>ri.J 

2.  Constitution Ai.  Law   «=»5&— Kmcroace- 

UKNT  ON  JXTDICIABt— PDNIBHUSNT   OF   COK- 

teuft  —  Statute  Fhescbibinq  —  CoNsmru- 

•    TIONAIJTT. 

Ik  O.  Ik  I  671,  providing  that  ever^  jodga 
has  power  to  punish  contempts  by  fine  or  im- 
prisonment but  that  such  fine  shall  not  exceed 
$300  or  the  Imprisonment  six  months,  and  when 
the  contemi>t  is  not  one  of  those  mentioned  ia 
section  670,  subds.  1,  2,  or  section  959,  snbd.  1, 
it  must  appear  that  the  right  or  remedr  of  > 
party  to  a  proceeding  was  prejudiced  before  the 
contempt  can  be  punished  otherwise  than  by  fine 
not  exceeding  $100,  is  not  inoperative  because 
the  Legislature  cannot  limit  the  inherent  power 
of  constitutional  courts  to  punish  for  contempt, 
since  the  statute  does  not  limit  the  power,  boi 
merely  prescribe  the  procedure  for  its  exercise. 
[Ed.  Note.— For  other  cases,  see  ConstitutioD- 
al  Law,  Cent  Dig.  §§  62-65;  Dec.  Dig.  ^=>S6.J 

Department  2.  Appeal  from  Clrcntt  C3oart 
lane  County;   J.  W.  Hamilton,  Judge. 

Howard  M.  Brownell  was  sentenced  niton 
a  plea  of  guilty  to  a  charge  of  contempt  of 
court  and  he  appeals.    Judgment  modified. 

On  April  3,  1915,  the  district  attorney  for 
Lane  county  filed  in  the  circuit  court  for 
such  county  an  afl3davlt  In  the  foUowlng 
language: 

"I,  Desta  Carter,  being  first  duly  sworn,  say: 
That  I  am  the  wife  of  one  Elxia  Carter  and  tbe 
mother  of  Monneita  Carter  and  Gertrude  Cai^ 
ter ;  that  an  information  was  filed  in  the  office 
of  J.  E.  Wells,  justice  of  the  peace  for  Eugene 
justice  district,  ijane  county,  Oregon,  charging 
Elzia  Carter  with  tbe  crime  of  rape  with  and 
upon  Monneita  Carter,  who  was  the  daughter 
of  said  Elzia  Garter,  and  that  thereafter  a  pre- 
liminary  bearing   was   held   before   said  court 
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and  the  said  Elzla  Garter  by  order  of  said  court 
was  bound  over  to  appear  before  the  grand  jury 
of  Lane  county,  state  of  Oregon,  a  certified  copy 
of  which  laid  commitment  is  hereto  attached 
and  made  a  part  hereof.  That  thereafter,  to 
wit,  on  the  2d  day  of  October,  A.  D.,  1914, 
one Ea-wk,  deputy  sherift  of  lann  coun- 
ty. Or.,  served  affiant  and  the  said  Gertrude 
Garter  and  Monneita  Carter  with  snbpcenas, 
commanding  the  said  persons  to  appear  oeforc 
the  grand  jury  of  Lane'  county,  state  of  Oregon, 
on  tihe  12th  day  of  October,  1014 ;  that  on  the 
26th  day  of  September,  Howard  M.  Brownell, 
who  rei>resented  himself  to  me  to  be  the  attorney 
for  Ehda  Carter,  asked  an  interview  with  me, 
and  when  the  same  was  refused,  he  persisted  in 
talking  and  requested  me  at  that  time  to  take 
the  said  Monneita  Carter  and  leave  the  state 
with  her  so  that  we  would  not  be  here  to  testify 
against  Elzia  Carter.  I  refused  at  that  time 
to  comply  with  his  request,  and  informed  him 
that  we  were  state's  witnesses  and  could  not 
participate  in  anything  of  the  kind,  or  comply 
with  his  request  or  suggestion.  Thereafter,  on 
the  let  day  of  October  and  again  on  the  2d 
day  of  October,  he  came  to  our  residence  in  Eat 
risbur^.  Or.,  and  urged  that  I  take  all  the  chil- 
dren, ucludlng  Monneita  Carter,  and  leave  the 
state.  He  said  that  he  would  see  that  we  got 
the  money,  that  he  would  see  that  I  got  a  di- 
vorce from  Blzia  Carter,  and  that  I  would  be 
paid  fifty  dollars  per  month  as  alimony,  and 
that  the  children  would  be  put  in  schooL  On 
Friday  niglit,  October  2d,  he  came  again  to  our 
place  in  Earrisburg,  Or.,  accompanied  by  Elzia 
Garter,  and  persuaded  us  to  leave  the  state  and 
go  to  Seattle,  Wash.  On  that  same  evening 
Elzia  Carter  and  Howard  M.  Brownell  assisted 
in  preparing  the  baggage,  and  assisted  in  get- 
ting it  to  the  Oregon  Electric  Station  in  Harris- 
burg,  and  Elzia  Carter  gave  Gertrude  Carter 
sufficient  money  to  pay  our  railroad  fares  to 
Portland.  That  Elzia  Carter  and  Eoward  M. 
Brownell  accompanied  us  on  the  train,  to  Port- 
land. That  at  their  suggestion  we  got  off  the 
said  train  at  the  Jefferson  Street  Station  in 
Portland.  That  Elzia  Carter  advised  us  re- 
peatedly to  follow  the  advice  and  instructions  of 
Howard  M.  Brownell  and  to  do  everything  as 
he  directed,  and  that  everything  would  come  out 
aU  right.  That  at  the  instance  and  suggestion 
and  under  the  direction  of  Howard  M.  Brownell 
we  took  the  street  car  in  Portland  for  Van- 
couver, and  we  were  taken  and  directed  to  a 
hotel  in  Vancouver,  at  which  place  we  were 
Instructed  by  Howard  M.  Brownell  to  register 
under  the  name  of  Mrs.  Smith  and  family  from 
some  point  in  California.  That  after  eating 
dinner  at  Vancouver,  the  said  Eoward  M. 
Browndl  purchased  tickets  for  the  said  persons 
named  herein  for  Seattle,  Wash.,  and  directed 
us  to  take  the  train  for  said  place,  he  taking 
the  same  train  and  under  an  agreement  and 
understanding  that  be  would  direct  us  in  Seat'tle 
where  to  leave  said  train  and  where  to  go.  That 
at  Seattle  the  said  Howard  M.  Brownell  as- 
sisted us  off  the  train  and  took  us  to  a  hotel, 
where  he  registered  us  'as  coming  from  a  point 
In  California.  That  he  rented  a  small  cottage 
out  about  five  miles  distant  from  the  main  por- 
tion of  the  city.  In  a  secluded  spot,  and  paid 
the  rent  for  a  month  on  said  cottage,  and  told 
the  party  from  whom  he  rented  the  house  that 
our  names  were  Wilson,  and  he  introduced  us  as 
the  Wilson  family.  That  he  procured  a  cord  of 
wood  for  us,  and  took  Gertrude  Carter  to  a 
busiuess  school  in  Seattle  and  there  enrolled  her 
as  Gertrude  Wilson,  and  said  that  be  had  paid 
her  tuition  for  one  month.  That  upon  his  leav- 
ing Seattle  he  gave  me  S15  in  money,  and  stat- 
ed that  as  soon  as  he  reached  Eugene  he  would 
send  more  money.  That  during  some  of  the  con- 
versations relative  to  our  leaving  the  state,  I  in- 
formed hhn  that  we  were  subpoenaed  before  the 
grand  Jury  as  witnesses,  and  he  stated  that 
those  subpcenas  amounted  to  nothing;    that  we 


did  not  have  to  appear  to  testify,  and  he  re- 
quested us  to  give  mm  the  subpcenas,  which  we 
did,  and  he  stated  at  that  time  that  he  would 
take  care  of  that  matter.  When  we  reached 
Vancouver  he  said :  'Kow  we  are  free,  and 
there  is  no  law  in  the  state  of  Oregon  which 
can  bring  you  back,'  and  before  leaving  us  in 
Seattle  he  said,  'If  any  one  comes  here  to  arrest 
you  or  bring  you  back^  you  must  absolutely  re> 
fuse  to  go,  for  there  is  no  law  by  which  you 
can  be  returned  to  Oregon,'  and  he  stated,  fur- 
ther, that  should  any  one  inquire  for  him  or  ask 
if  he  had  been  up. there,  for  us  to  emphatically 
declare  that  we  had  not  seen  him  and  did  not 
know  anything  about  him,  and  he  said,  further, 
'It  will  not  hurt  you  to  lie,  so  you  must  lie 
like  everything,  for  if  this  is  ever  found  out,  I 
will  be  disbarred  and  not  allowed  to  practice 
again  in  any  state  in  the  Union.'  Ee  left  posi- 
tive instructions  with  us  that  we  were  not  to 
write  to  any  one,  and  that  our  mail,  if  any 
came,  would  come  in  the  name  of  Wilson. 

"I  state  further  that  I  had  absolutely  no  in-  ' 
tention  of  leaving  the  state  or  of  concealing 
evidence  with  reference  to  the  commission  of 
the  said  crime  until  influenced  so  to  do  by  said 
Eoward  M.  Brownell,  and  I  would  not  have 
gone  had  it  not  been  for  his  solicitation,  advice, 
and  assistance.  He  stated  that  to  remain  here 
and  go  through  the  trial  would  mean  the  convic- 
tion of  Elzia  Carter  and  the  disgrace  of  my 
whole  family,  and  he  continually  talked  about 
and  emphasized  the  character  of  the  case  and 
the  disgrace  which  it  would  bring  upon  us,  until 
he  finally  persuaded  us  to  leave.  He  stated  at 
the  time  that  if  we  stoyed  and  appeared  as 
witnesses  in  the  case,  it  was  absolutely  certain 
that  the  said  Elzia  Carter  would  be  convicted, 
and  for  that  reason  be  wanted  us  to  leave." 

On  May  24,  1915,  the  defendant  appeared 
in  open  court  and  entered  a  plea  of-gnllty 
to  the  charge  set  out  in  the  affidavit  There- 
upon the  court  entered  judgment  as  follows: 

"It  is  hereby  ordered  and  adjudged  that  said 
defendant  Howard  M.  Brownell  be,  and  he  is 
hereby  sentenced  to  serve  three  months  in  the 
county  jail  of  Lane  county,  Or.,  and  that  he  pay 
a  fine  of  ($250)  two  hundred  and  fifty  dollars.^' 

From  this  Judgment  defendant  appeals. 

Lark  Bilyen,  of  Eugene  (Woodcock,  Smitb 
&  Bryson,  of  Eugene,  on  the  brief),  for  ap- 
pellant J.  M.  Devera,  Dlst  Atty.,  of  Eugene^ 
for  the  State. 


BENSON,  J.  (after  stating  the  facts  as 
above).  [1]  The.  entire  record  In  tWa  con- 
tempt proceeding  consists  of  the  affidavit, 
the  plea  of  guilty,  and  the  judgment  of  the 
court  Appellant's  sole  contention  Is  that 
the  sentence  Is  in  excess  of  the  power  of  the 
court  to  provide  for  a  contempt  of  this  char- 
acter. Section  670,  I*  O.  U,  In  part,  reads 
as  follows: 

"The  tollowing  acts  or  omissions,  in  respect 
to  a  court  of  justice,  or  proceedings  therein,  are 
deemed  to  be  contempts  of  the  authority  of  the 
court: 

"1.  Disorderly,  contemptuous,  or  insolent  be- 
havior toward  Uie  judge  while  holding  the  court, 
tending  to  impair  its  authority  or  to  interrupt 
the  due  course  of  a  trial  or  other  judicial  pro- 
ceeding ; 

"2.  A  breach  of  the  peace,  boisterous  conduct, 
or  violent  disturbance,  tending  to  interrupt  the 
due  course  of  a  trial  or  other  judicial  proceed- 
ing:   *    *    • 

"9.  Any  other  unlawful  Interference  with  the 
process  or  proceedings  of  a  court" 
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Section  671;  14  O.Ii.,  reads  tbos: 
"Every  court  of  jnstice  and  every  judicial 
officer  has  power  to  punish  contempt  by  fine  or 
imprisonment,  or  both ;  but  such  fine  shall  not 
exceed  $300,  nor  the  imprisonment  six  months ; 
and  when  the  contempt  is  not  one  of  those  men- 
tioned in  subdivisions  1  and  2  of  the  last  [men- 
tioned] section,  or  in  subdivision  1  of  section 
959,  it  most  appear  that  the  right  or  remedy 
of  a  party  to  an  action,  suit,  or  proceeding  was 
defeated  or  prejudiced  thereby  before  the  con- 
tempt can  be  punished  otherwise  than  by  a 
fine  not  exceeding  $100." 

It  Is  obvious  that  the  acts  charged  in  the 
affidavit  are  not  the  ones  mentioned  In  sub- 
divisions 1  and  2  of  section  670,  t>.  O.  L.,  nor 
are  they  mentioned  in  section  959,  L.  O.  L., 
which  relates  to  acts  committed  in  the  pres- 
ence of  a  jndlcial  ofBcer. 

[2]  It  has  been  urged  that,  since  constitu- 
tional courts  have  inherent  power  to  punish 
for  contempt,  the  Legislature  has  no  power 
to  limit  their  action  in  this  respect.  We  do 
not  regard  section  671,  L.  O.  L.,  as  limiting 
their  power  to  punish  for  contempt,  but 
merely  as  prescribing  the  procedure  for  ex- 
ercising such  power.  The  only  record  upon 
which  the  judgment  of  the  trial  court  Is 
based  Is  the  affidavit,  and  it  does  not  appear 
therein  that  the  right  or  remedy  of  a  party 
was  defeated  or  prejudiced  thereby.  It  fol- 
lows that  the  judgment  of  the  lower  court 
is  modified  so  that  the  punishment  is  limited 
to  a  fine  of  $100,  the  defendant  to  be  com- 
mitted to  the  county  Jail  of  Lane  county 
until  the  fine  is  paid,  the  commitment  not 
to  exceed  50  days  In  duration. 

MOORE,  C.  J.,  and  BEAN  and  BURNETT, 
JJ.,  concur. 


r9  Or.  IM) 

STATE  V.  WALLACE. 
(Supreme  Court  of  Oregon.    Jan.  26,  1916.) 

1.  Skdtjction  <3=>32— SEDTTonoir  ov  Divosoek 
— "Unhakeikd  Fkmaije." 

A  divorced  woman  is  within  the  contempla- 
tion of  the  statute  denouncing  the  offense  of  se- 
dnction  under  promise  of  marriage  and  provid- 
ing that  if  any  person  under  promise  of  mar- 
riage shall  seduce  any  "unmarried  female,"  such 
person,  upon  conviction,  shall  be  punished. 

[Ed.  Note.— For  other  cases,  »ee  Sednction, 
Cent.  Dig.  if  54%-55Vi;  Dec.  Dig.  <S=»32. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Unmarried.] 

2.  SsnTTCTION  4=»46— CSTinNAI.  ResfonSibii,- 
ITT— COBBOBOBATIVB    EVIDENCB. 

In  a  prosecution  for  seduction  under  promr 
ise  of  marriage,  letters  Uleged  to  have  been 
written  by  the  defendant  to  prosecutrix,  not 
identified  or  proved  to  be  his  letters  except  by 
her  testimony,  did  not  afford  evidence  corroborat- 
ing her  testimony. 

[Ed.  Note.— For  other  cases,  see  Seduction, 
Cent.  Dig.  H  83-86;  Dec.  Dig.  «=>48.] 

Department  No.  2.  Appeal  from  Circuit 
Court,  Lane  County ;  J.  W.  Hamilton,  Judge. 

Charles  L.  Wallace,  the  defendant,  was 
Indicted  for  the  crime  of  seduction  under 


promise  of  marriage,  and,  bavins  been  con- 
victed and  sentenced  thereon,  prosecutes  tills 
appeal.    Reversed  and  remanded. 

L.  Bilyeu,  of  Eugene  (W.  B.  DiUard,  of 
Eugene,  on  the  brief),  for  appellant  J.  M. 
Devers,  of  Eugene,  for  the  State. 

BENSON,  J.  [1]  It  U  contended  by  appe- 
lant that,  since  It  appears  conclusively  from 
the  record  that  at  the  time  of  the  commls- 
sion  of  the  alleged  crime  the  prosecutrix  was 
a  divorced  woman,  she  was  not  "an  unmarried 
female"  within  the  meaning  of  the  statute,  | 
and  that  therefore  the  defendant  was  en- 
titled to  an  Instructed  verdict  of  aognlttaL 
The  statute  under  which  the  prosecution  is 
maintained  provides  that: 

"If  any  person,  under  promise  of  marriage, 
shall  seduce  and  have  illicit  connectim  with  anr 
unmarried  female  of  previous  chaste  character, 
such  person,  upon  conviction,  shall  be  pnniab- 
ed,"  etc 

Our  attention  has  been  called  to  but  one 
reported  case  directly  in  point,  namely,  Jen- 
nings v.  Commonwealth,  109  Va.  821,  63  S.  E. 
1080,  21  L.  B.  A.  (N.  S.)  265, 132  Am.  St.  Bep. 
946,  17  Ann.  Cas.  64,  In  which  it  was  beld, 
under  a  statute  practically  identical  with 
ours,  that  the  phrase  "an  unmarried  female" 
should  be  construed  to  mean  a  woman  who 
has  never  been  married,  and  that  the  seduc- 
tion of  a  divorced  woman  is  not  a  violation 
of  the  law.  In  Pratt  v.  Mattaew,  22  Beav. 
Rep.  328,  it  is  said  that  the  word  "unmar- 
ried" does  not  necessarily  mean  "without  hav- 
ing been  married,"  and  that  no  fixed  mean- 
ing can  be  assigned  to  it,  but  it  must  be  de- 
termined according  to  the  circumstances  of 
the  case.  This  authority,  has'  been  cited  with 
approval  by  many  of  the  courts,  and  indeed 
is  approved  in  the  case  of  Jennings  ▼.  Com- 
monwealth, supra,  in  whidi  case  the  court 
argues  that  since  a  divorced  woman  has  nec- 
essarily had  experience  in  the  lecherous  ways 
of  men,  she  is  Immune  from  their  vrlles  and 
does  not  need  the  protection  of  the  law.  We 
cannot  agree  with  this  Interpretation,  how- 
ever, for  the  spirit  of  the  law  does  not  and 
cannot  take  into  consideration  the  wisdom 
and  experience  of  those  whom  it  imdertafces 
to  protect  from  wrong.  We  entertain  the 
view  that  law  is  intended  for  the  safeguard- 
ing of  the  virtue  of  the  chaste  widow  Just 
as  much  as  for  that  of  the  woman  who  has 
never  been  a  wife. 

[2]  Upon  the  trial  the  defendant  requested 
the  court  to  charge  the  jury  as  follows: 

"That  the  letters  alleged  to  have  been  written 
by  the  defendant  to  prosecutrix  were  not  iden- 
tified or  proved  to  be  letters  of  the  defendant 
except  by  the  prosecutrix's  testimony;  hence 
they  do  not  afford  evidence  corroborating  pros- 
ecutrix's testimony." 

This  instruction  was  refused,  and  such  re- 
fusal is  assigned  as  error.  The  record  dis- 
closes that  certain  letters  were  Introduced 
in  evidence  which,  according  to  the  testimony 
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of  prosecntlng  witness,  were  written  by  the 
defendant  and  received  by  ber  tbrougb  tbe 
malls.  No  otber  evidence  was  offered  as  to 
the  Identity  of  tbe  missives,  and  they  were 
relied  upon  by  tbe  state  to  corroborate  the 
prosecutrix  as  to  the  essential  elements  of 
the  crime  charged.  We  have  found  but 
few  cases  which  discuss  the  question  thus 
presented,  but  all  of  those  to  which  our  at- 
tentlon  has  been  called  support  defendant's 
contention.  In  a  case  similar  to  the  one  un- 
der consideration  the  Court  of  Criminal  Ap- 
peals of  Texas  says: 

"Hie  prosecuting  officers  evidently  relied  on 
the  letters  said  to  have  been  written  by  appel- 
lant and  introduced  ih  evidence.  Miss  Harrison 
testified  that  the  letters  were  written  by  appel- 
lant, and  this  rendered  them  admissible  in  evi- 
dence; but  could  they  be  used  to  corroborate 
her,  when  sbe  alone  testified  that  they  were 
written  by  appellant?  Eliminate  her  testimony, 
and  the  letters  go  with  it.  If  it  was  desired  to 
use  the  letters  as  corroborative  testimony,  some 
evidence,  other  than  that  of  Miss  Harrison, 
should  have  been  introduced,  tending  to  show 
tliat  appellant  wrote  the  letters.  An  accomplice 
cannot  corroborate  herself.  And  no  testimony 
she  gives  can  be  so  used.  •  •  •  This  charge 
RboTild  have  been  given."  Bishop  t.  State,  151 
S.  W.  821. 

To  the  same  effect  are  the  cases  of  Smith 
V.  State,  58  Tex.  Cr.  R.  106,  124  S.  W.  919; 
Rogers  v.  State,  101  Ark.  46,  141  S.  W.  491, 
49  L,.  R.  A.  (N.  S.)  1198;  Carrens  v.  State, 
77  Ark.  16,  91  S.  W.  30;  James  t.  State,  72 
Tex.  Cr.  R.  156,  161  S.  W.  472.  We  conclude, 
then,  that  the  court  erred  In  refusing  to  give 
the  Instruction  as  requested,  and  the  Judg- 
ment is  reversed,  and  the  cause  remanded 
for  a  new  trial. 

MOORB,  C.  J.,  and  BURNETT  and  Mo- 
BRIDE,  JJ.,  concur. 


m  Or.  109) 

DECKER  et  al.  v.  JORDAN  et  al. 
(Supreme  Court  of  Oregon.    Jan.  18, 1916.) 

1.  Vbndob  and  Purohabkb   <S=>76   —  Con- 
tracts—Construction  . 

Where  a  contract  for  the  sale  Of  land,  part 
of  the  payments  to  be  made  on  installment,  re- 
quired the  vendors  to  execute  their  warranty 
deed  and  to  deposit  it,  together  with  an  abstract 
showing  good  title  to  the  property,  in  escrow, 
upon  the  purchasers  making  first  payment  after 
execution  of  tbe  contract,  the  vendors  were 
bound  to  furnish  an  abstract  showing  clear  title 
in  themselves  prior  to  the  maturity  of  deferred 
payments,  though  time  was  not  expressly  made 
part  of  the  agreement. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  H  U7,  119;  Dec.  Dig. 
«=»76.1 

2.  Pleadino  <S=9l80— Rbplt— Dbpabtubb. 

Before  a  party  can  enforce  an  executory 
contract  relating  to  the  sale  of  land,  he  must 
plead  and  prove  performance  or  show  waiver  by 
tbe  other  party,  and  it  is  insufficient  to  allege  in 
tbe  complaint  a  general  performance,  and,  when 
that  is  disputed,  to  set  up  a  waiver  in  the  reply. 
•  (Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  H  358-384;  Dec.  Dig.  <S=>180.] 


3.  Vendok   and  -Pitbcrabxb   «s»58  —  Con- 

•    TBACTB— CoNSTRtJCTION. 

Where  a  contract  for  the  purchase  of  land 
required  the  purchasers  to  make  deferred  pay- 
ments at  fixed  dates  under  penalty  of  forfeiture 
and  obligated  the  vendors  to  execute  a  warranty 
deed  aBd  deposit  it,  with  the  abstract  showing 
good  title,  in  escrow,  for  the  benefit  of  pur- 
chasers, the  two  obligadons  are  correlative  and, 
where  neither  party  penorms,  neither  is  entitled 
to  enforce  tbe  contract  or  to  resdnd. 

[Ed.  Note.— For  other  eases,  see  Vendor  and 
Purchaser,  Cent  Dig.  {  88;   Dec.  Dig.  ®=»58.] 

In  Bane.  Appeal  from  Circuit  Court,  Jose- 
phine County;    F.  M.  Calkins,  Judge. 

Suit  by  Frank  W.  Decker  and  another 
against  (Sifford  L.  Jordan  and  others.  From 
the  decree  dismissing  the  cause  without  prej- 
udice to  either  party,  both  appeal.    Affirmed. 

This  Is  a  suit  by  the  seller  against  tbe  buy- 
er and  his  assignee  to  foreclose  an  executory 
contract  for  the  sale  of  laud.  It  was  admit- 
ted that  on  May  21,  1910,  plaintiffs  and  the 
defendant  Clifford  L.  Jordan  covenanted  with 
each  other  la  writing,  whereby  the  former 
agreed  to  sell  to  tbe  latter  certain  real  estate 
In  Josephine  county  for  $10,000,  $1,000  of 
which  was  paid  at  the  execution  of  the  agree- 
ment leaving  $5,000  to  be  paid  by  June  15, 

1910,  and  the  remaining  $4,000  in  equal  an- 
nual  installments   beginning   November    15, 

1911,  with  interest  at  7  per  cent  per  annum, 
payable  annually.  It  was  stipulated  that  up- 
on the  payment  of  $5,000  as  stated,  Jordan 
should  be  allowed  to  take  possession  of  the 
property,  and  that  he  should  thereafter  pay 
all  taxes  of  every  kind  upon  the  premises  and 
keep  the  same  clear  of  liens  on  his  own  ac- 
count Tbe  contract  contains  the  usual  stip- 
ulation to  the  effect  that  in  case  of  default 
in  making  any  payment  the  seller  may  re- 
enter and  take  possession  of  the  estate,  the* 
second  party  waiving  notice  to  quit,  and  that 
In  such  event  a  forfeiture  In  favor  of  tbe 
other  party  shall  result  as  to  all  sums  paid 
upon  tbe  purchase  price,  the  same  to  be  con- 
sidered as  rental  for  tbe  use  and  occupation 
of  the  premises.  The  agreement  also  con- 
tains this  clause : 

"It  is  further  agreed  and  imderstood  between 
the  parties  hereto  that  upon  the  second  party 
making  the  payment  of  $5,000  within  the  time 
and  manner  herein  provided^  that  thereupon 
first  parties  shall  execute  their  warranty  deed 
of  the  lands  herein  described  conveying  said 
premises  unto  second  party  and  Julia  E.  Jordan, 
his  wife,  which  deed  shall  be  placed  in  the  First 
National  Bank  of  Grants  Pass,  together  with  an 
abstract  of  title  to  all  of  said  property  showing 
a  good  title  thereto,  which  deed  and  abstract 
shall  be  held  in  said  hank  in  escrow,  and  said 
bank  shall  deUver  same  to  second  party  or  order 
upon  payment  of  the  purchase  price  for  said 
property  at  the  time  and  in  the  manner  herein 
provided,  but  in  case  of  default  in  any  of  said 
payments  then  said  bank  shall  return  said  deed 
and  abstract  unto  parties  of  the  first  part  or  or- 
der." 

It  Is  stated  that  the  plaintifts  have  fully 
complied  with  all  the  terms  and  conditions 
of  their  contract  to  be  kept  and  i)erformed 
by  tbem.     They  aver  that  the  defendants 
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Dale,  bnsband  and  \rtfe,  dalm  some  Interest 
In  the  property  thwrajfh  the  defendants  Jor- 
dan, bat  that  the  same  Is  subject  to  the  title 
of  tiie  plaintiffs  and  terms  and  conditions  of 
the  contract  They  ^Iso  assert  that  after 
the  Dales  took  possession,  a  TalnaUe  bam 
on  the  premises  burned,  and  the  Insurance 
on  the  same  was  collected  by  them ;  and  that 
a  large  amount  of  personal  property  on  the 
tract  at  the  time  of  making  the  contract,  and 
which  was  Included  In  the  purchase,  has  been 
disposed  of  and  the  proceeds  retained  by  the 
defendants  or  some  of  them.  Alleging  a  de- 
mand for  the  possession  of  the  land  and  a 
refusal  thereof,  the  plaintiffs  pray  for  a  de- 
cree adjusting  the  rights  of  the  parties;  for 
a  sale  of  the  premises  to  satisfy  a  decree  for 
the  remainder  of  the  purchase  price;  for  a 
receiver;  and  for  an  Injunction  against  the 
defendants  interfering  with  the  property. 
All  the  defendants  answered,  the  Dales  in 
one,  and  the  Jordans  in  another.  The  admis- 
sions and  denials  in  both  answers  are  sub- 
stantially the  same,  but  are  not  tntelligible 
on  the  printed  abstract  because  they  refer  to 
certain  paragraphs  of  the  complaint  by  num- 
bers, and  no  numbers  appear  there  as  the 
paper  is  set  out  In  the  printed  abstract  The 
answer  also  alludes,  in  denial,  to  words  in 
certain  lines  of  the  complaint  evidently  re- 
ferring to  the  typewritten  or  manuscript  copy 
of  the  original,  and  hence  gives  no  informa- 
tion on  the  printed  abstract  The  Dales 
claim  by  assignment  from  the  Jordans  to 
Mrs.  Dale,  and  assert  that  the  plaintiffs  have 
neglected'  and  refused  to  deliver  an  abstract 
of  title  to  the  property  although  frequently 
requested  to  do  so,  and  that  they  are  not  ths 
owners  in  fee  simple  of  the  lands  In  question. 
Various  other  statements  are  made  in  the 
answer  about  what  the  Dales  are  willing  to 
do,  and  they  dlaim  to  have  fully  complied 
with  all  the  terms  of  the  contract,  except 
making  the  payment  due  November  15,  1911. 
No  actual  tender  of  that  or  any  other  install- 
ment to  alleged  In  the  answer.  The  reply  de- 
nies most  of  the  answer  of  the  Dales,  and 
recites  some  transactions  occurring  after  the 
execution  of  the  contract  and  the  payment 
of  the  15,000  whereby  the  title  of  the  plain- 
tiffs was  perfected,  and  rehearses  certain  con- 
duct of  the  defendant  John  A.  Dale  as  agent 
for  bis  wife,  which  the  plaintiffs  claim 
amounts  to  a  waiver  of  the  condition  requir- 
ing an  abstract  After  a  hearing,  the  circuit 
court  made  findings  of  fact  and  conclusions 
ot  law  to  the  general  effect  that  neither  par- 
ty had  complied  with  the  terms  of  the  con- 
tract BO  that  the  plaintiffs  might  be  entitled 
to  foreclose  or  the  defendants  to  rescind, 
and  rendered  a  decree  dismissing  the  cause 
without  prejudice  to  either  party  and  with- 
out costs  tn  favor  of  either  of  them.  Both 
parties  appeaL 

W.  C.  Hale,  of  Grants  Pass,  for  plaintiffs. 
O.  9.  Blanchard,  of  Grants  Paas,  tor  defend- 


BUBNETT,  J.  (after  stating  the  facts  as 
above).  [1]  The  testimony  clearly  shows  that 
when  the  $5,000  payment  was  made  on  June 
15,  1910,  the  plaintiffs  did  not  have  a  mar- 
ketable title  to  the  property,  and  in  addition 
thereto,  the  same  was  Incumbered  by  an  nn- 
pald  mortgage,  and  that  although  they  de- 
posited their  deed  in  the  bank,  as  required 
by  the  contract,  with  an  abstract  yet  the 
latter  document  did  not  show  at  that  time 
a  merchantable  title  in  the  plaintiffs.  The 
agreement  does  not  specify  that  time  Is  con- 
sidered by  the  parties  as  of  the  essence  there- 
of, though  it  is  manifest  from  a  fair  consid- 
eration of  its  terms  that  plaintiffs  were 
bound  to  furnish  with  their  deed  an  abstract 
showing  clear  title  in  themselves  prior  to 
the  maturity  of  any  deferred  payment  Sup- 
plying this  document  was  as  much  one  of  the 
conditions  of  the  covenant  as  furnishing  the 
deed  Itself.  This  is  the  doctrine  taught  by 
Kane  v.  Rlppey,  22  Or.  206, 23  Pac  180,  Id,  22 
Or.  299,  29  Pac.  1005.  It  is  not  that  an  ab- 
stract is  necessary  to  prove  title,  but  the 
furnishing  of  (me  Is  a  term  of  the  contract 
to  be  observed  the  same  as  any  other  stipu- 
lation thereot 

[2,3]  It  is  common  learning  that  before 
any  one  can  enforce  an  executory  contract 
he  must  himself  first  plead  and  prove  tbat 
he 'has  fully  accomplished  the  things  to  be 
performed  by  him  or  a  waiver  thereof  on  the 
part  of  the  other  contracting  party.  All 
this  must  appear  In  hto  complaint  It  Is  not 
sufficient  for  him  to  allege  In  his  primary 
pleading  a  general  performance,  and  when 
this  Is  disputed  by  the  answer  to  return  In 
his  reply  and  allege  a  waiver.  Gran&ton  v. 
West  Coast  Life  Ins.  Co.,  63  Or.  427,  442,  128 
Pac.  427.  The  defendants,  operating  as  the 
other  contracting  parties,,  are  subject  to  the 
same  rule,  and  before  they  can  claim  relief 
they  themselves  must  show  full  performance, 
a  vaUd  offer  to  perform  met  by  a  refusal 
by  the  opposite  party,  or  a  waiver.  Neither 
of  the  litigants,  although  pleading  the  same, 
has  been  able  to  prove  that  he  has  conf  orm- 
ed  to  this  rule  of  law.  The  testimony  shows 
plainly  that  the  plaintiffs  did  not  have  mar- 
ketable title  when  the  $6,000  payment  was 
made ;  that  they  did  not  deposit  an  abstract 
at  the  time  showing  title  in  themselves; 
and  that  It  was  not  untU  after  the  suit  was 
commenced  that  they  pretended  to  famish 
such  an  Instrument.  On  the  other  hand,  as 
already  stated,  the  defendants  have  not  prov- 
en performance  of  or  any  valid  offer  to  per- 
form the  agreement  on  their  part,  and  hence 
are  not  in  any  position  to  demand  rescission 
of  the  contract  On  the  part  of  the  plain- 
tiffs the  suit  was  premature,  and  the  de- 
fense is  without  merit 

It  was  proper  for  the  court  to  enter  the 
decree  which  it  did.    It  is  affirmed. 

EAKIN,  J.,  absent  HARRIS,  J.,  took  nd 
part  In  the  consideration  of  tUs  case. 
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GAHHT  T.  CITT  OF  PASCO.     (No.  12782.) 

(Supreme  Ck>art  of  Washington.   Jan.  26, 1916.) 

1.  JUBT  «s3l&— Tbiai,  bt  Jubt— Rioet. 

Under  Const  art.  1,  {  21,  providing  that 
the  right  to  trial  by  jnry  ghall  remain  in^olate, 
only  trials  which  were  properly  before  a  jury 
on  the  adoption  of  the  0>natitiiUon  are  required 
to  t>e  by  Jury,  bnt  equitable  causes  need  not  be 
■o  tried. 

[Bd.  Note.— For  other  cases,  see  Jury,  Ont 
Dig.  H  36-83;  Dec  Dig.  «=>13.] 

2.  AccouwT  «=>14— Action— How  TUablb. 

An  action  for  an  accounting  ia  one  of  equi- 
table cognizance. 

[Ed.  Note.— For  other  cases,  see  Account, 
Cent  Dig.  |  71 ;  Dec.  Dig.  «=9l4.] 

8.  Acconnx  «=9l4— Action— Pixasin  a. 

Pleadings  examined,  and  held  to  present  nu- 
merous and  complicated  items  of  mutual  de- 
mand, raising  the  question  of  an  accounting 
cognizable  in  equity. 

[Ed.  Note.— For  other  cases,  see  Account, 
Cent  Dig.  |  71;   Dec.  Dig.  «=>14.] 

4.  Dakaoxs  «=>86— Rescission  of  Contbaot 
— BiTEOT  AS  to  Liquidated  Damages, 

Where  a  contractor  sued  a  city  on  his  con- 
tract to  construct  a  building  for  it,  and  the 
dty  sought  recovery  on  its  counterclaim  for 
failure  to  complete  the  contract,  the  city  could 
not,  having  terminated  the  contract  on  a  cer- 
tain date,  collect  after  that  date  liquidated  dam- 
ages agreed  upon  in  the  contract,  for  failure  to 
complete  the  contract  within  the  time  specified, 
(idd.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  (f  182;    Dec.  Dig.  ^=s>86.} 

5.  COKTUA-CTB  «=>306— Liquidated  Damaqes 
roB  Bbeach— Estoppel. 

Where  a  contractor  agreed  with  a  city  to 
construct  a  building  for  it,  the  contract  pro- 
viding that  no  certificate  for  payment  during 
the  progress  of  the  work  should  be  construed  as 
an  acceptance  thereof,  the  city  was  not  estopped 
by  making  payments  to  the  contractor  to  daim 
liqaidated  damages  from  him  for  delay  and  fail- 
ure to  complete  the  work. 

[EA.  Note. — For  other  cases,  see  Contracts, 
Cent.  Dig.  §{  1398-1400,  1463, 1464, 1467-1476 ; 
Dec.  Dig.  «=>306.] 

6.  Tbiai.  «=»68  —  BKOPXNiNa  Case  —  Discbe- 

TION  OF  CoUBT. 

Opening  up  the  case,  while  the  parties  rest 
and  while  the  court  has  it  under  advisement,  for 
the  purpose  of  taking  further  evidence,  is  a  mat- 
ter of  discretion  with  the  trial  court 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  H  158-163;    Dec.  Dig.  «s>68.] 

Department  2.  Appeal  from  Sui)erior 
Court,  Franklin  (bounty;  O.  R.  Holcomb, 
Judge. 

Action  by  A.  R.  Garey  against  the  City  of 
Pasco,  In  which  the  defendant  filed  a  cross- 
complaint  From  a  Judgment  for  the  defend- 
ant on  its  cross-complaint,  the  plaintiff  ap- 
peals. Reversed  in  part,  and  remanded,  with 
directions. 

Charles  W.  Johnson,  of  Pasco,  for  appel- 
lant BJdwaid  A.  DavlB,  of  Pasco,  for  re- 
spondent 

PARKBR,  J.  This  action  was  commenced 
in  the  superior  conrt  for  EYanklln  county  by 
A  R.  Garey  against  the  city  of  Pasco  to  re- 
cover a  balance  claimed  to  be  due  lilm  upon  a 


contract  and  for  extras  famished  for  the 
construction  of  its  dty  hall.  The  city  denied 
that  any  sum  was  due  to  Garey  upon  the  con- 
tract price  or  for  extras  and  set  up  by  way 
of  affirmative  defense  and  cross-complaint 
numerous  items  of  set-off  and  counterclaim, 
and  prayed  for  an  accounting  and  an  affirma- 
tive Judgment  thereon  against  Garey  for  a 
large  sum.  Trial  before  the  court  without 
a  Jury  resulted  in  Judgment  in  favor  of  the 
dty  and  against  Garey  for  the  sum  of  $4,- 
363.74,  rendered  on  January  6,  1916,  from 
which  he  has  appealed  to  this  court 

[1,  2]  Counsel  for  appellant,  Garey,  made 
timely  demand  for  trial  of  the  cause  before  a 
Jury  and  tendered  the  statutory  fee  therefor. 
The  trial  Judge,  being  of  the  opinion  that 
the  case  was  triable  before  the  court  with- 
out a  Jury  as  a  suit  in  equity  for  an  ac- 
counting, denied  appellant's  demand  for  a  Jury, 
trial  and  proceeded  with  the  hearing  of  the 
case  upon  the  merits  without  a  Jury  as  for 
an  accounting.  This  ruling  is  complained  of 
by  counsel  for  appellant  as  erroneous,  in  that 
it  denied  him  the  constitutional  right  of  trial 
by  Jury.  There  is  therefore  presented  the 
question  of  whether  tills  is  a  case  triable  by 
Jury  as  a  matter  of  right  wlttiln  the  meaning 
of  section  21,  art  1,  of  onr  Constitution, 
providing  that  "the  right  of  trial  by  Jury 
shall  remain  inviolate."  It  hardly  needs 
argument  or  dtatlon  of  authorities  to  show 
that  this  constitutional  guaranty  does  not 
entitle  a  party  to  a  Jury  trial  in  a  case  of 
a  class  which  has  always  been  recognized  as 
being  within  the  Jurisdiction  of  courts  of 
equity,  since  sncfa  cases  never  were  triable 
by  Jury  as  a  matter  of  right  This  guaranty 
means  no  more  than  that  the  right  of  trial  by 
Jury  shall  continue  as  It  existed  at  the  time 
of  the  adoption  of  our  (Constitution.  24  Cyc. 
lOL  It  seems  equally  plain  that  an  action 
for  an  accounting,  properly  maintainable  as 
such,  is  one  of  equitable  cognizance.  1  R. 
C.  L.  222. 

On  August  1, 1911,  appellant,  Garey,  enter- 
ed into  a  contract  with  the  dty  of  Pasco  by 
the  terms  of  which  he  agreed  to  furnish  all 
of  the  material  and  labor  for  the  construction 
of  a  dty  hall  for  the  dty;  It  agreeing  to  pay 
him  therefor  the  sum  of  $27,492.  Be  was  to 
construct  the  buUding  according  to  plans  and 
sx>eclfications  prepared  therefor  by  C.  Lewis 
Wilson,  an  architect  and  under  his  direc- 
tion. The  dty  reserved  the  right  to  furnish 
certain  brick  for  the  building  and  to  deduct 
the  cost  thereof  from  the  c(»itract  price. 
The  dty  also  reserved  the .  right  to  make 
changes  in  the  work,  and  the  contract  price 
was  to  be  deducted  from  or  added  to  accord- 
ingly. The  dty  also  reserved  the  right  to 
enter  upon  the  premises  and  complete  the 
buUdlng  upon  the  failure  of  the  appellant  to 
perform  the  contract,  deducting  the  cost 
thereof  from  the  contract  price,  and  if  such 
cost  exceeded  the  unpaid  balance  of  the  con- 
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tract  price  such  excess  was  to  be  repaid  by 
appellant  to  the  city.  Appellant  was  to  be 
liable  to  the  city  for  any  damages  because 
of  the  failure  to  perform  his  contract,  the 
amount  of  such  damages  to  be  deducted  or 
repaid  In  the  same  manner.  Appellant  was 
also  liable  to  the  city  for  liquidated  damages 
In  the  sum  of  $25  per  day,  to  be  dedbcted 
from  any  balance  due  appellant  upon  the 
contract  for  each  day  consumed  In  his  com- 
pletion of  the  building  after  December  31, 
1911;  that  being  the  time  fixed  by  the  terms 
of  the  contract  for  the  completion  of  the 
building.  Appellant,  however,  was  to  be 
allowed  extra  time  for  certain  unavoidable 
delays,  and  also  for  delays  resulting  from  the 
fault  of  the  city.  As  the  work  progressed, 
appellant  was  paid  from  time  to  time  sums 
upon  the  contract  price  aggregating  |23,- 
368.20.  He  claims  an  additional  sum  for 
numerous  extras  furnished,  and  claims  a  bal- 
ance of  $6,438  due  to  him  from  the  city. 
The  foregoing  facts  appear  in  the  allegations 
of  the  complaint,  a  copy  of  the  contract  being 
attached  thereto  as  an  exhibit 

In  Its  answer  and  cross-complaint  the 
city  denies  that  any  balance  is  due  to  appel- 
lant, and  sets  up  by  way  of  affirmative  de- 
fense and  cross-complaint  numerous  items 
of  set-off  and  counterclaim.  It  prays  for  an 
accounting  between  Itself  and  appellant,  and 
claims  a  balance  due  to  it  from  appellant  of 
$12,433.  These  claims  of  the  city  made 
against  the  appellant  consisted  of  numerous 
items,  for  failure  to  complete  the  building 
within  the  time  agreed  upon,  for  damages  re- 
sulting to  the  city  by  failure  of  the  appel- 
lant to  place  proper  material  In  the  buUdlng 
as  agreed,  according  to  plans  and  specifica- 
tions, for  money  expended  by  the  city  in  .com- 
pleting the  unfinished  portion  of  the  building 
as  it  was  left  by  appellant,  for  deductions  be- 
cause of  changes  in  the  plans  and  spedflca- 
tions  lessening  the  cost  of  the  building,  and 
in  effect  for  repayment  by  appellant  to  the 
city  of  excess  payments  made  to  him  during 
the  progress  of  the  work. 

Appellant  by  his  reply  denies  all  of  the 
afllrmatire  allegations  of  the  city's  answer 
and  cross-complaint. 

[3]  Looking  to  all  of  the  allegatl<»i8  of 
these  pleadings  we  cannot  escape  the  con- 
clusion that  they  raise  issues  determinable 
as  for  an  accounting  by  a  court  of  equity. 
These  Items  are  numerous  and  complicated, 
and  consist  of  mutual  demands  made  by  the 
parties,  each  against  the  other.  In  the  text 
of  1  C.  J.  613,  we  read: 

"The  basis  of  equity  jurisdiction  over  matters 
nf  account  has  often  been  discussed,  and  while 
it  is  snid  that  the  nerpssity  for  a  discovery  was 
originally  the  foundation  of  the  court's  jurisdic- 
tion, it  is  no  longer  restricted  to  cases  of  that 
description,  and  the  best  considered  authorities 
put  the  equitable  jurisdiction  upon  three 
grounds,  to  wit :  The  need  of  a  discovery,  the 
'  complicated  character  of  the  accounts,  and  the 
existence  of  a  fiduciary  or  trust  relation." 

The  ground  of  "complicated  character  of 
accounts"  may  of  ItseU  be  subject  to  eome 


quallflcation  in  several  Jurisdictions:  but, 
when  that  ground  is  accompanied  wltb  the 
element  of  mutuality  of  accounts,  it  seems 
to  be  agreed  by  all  the  authorities  that  the 
determination  of  the  balance  due  from  one 
party  to  the  other  becomes  a  proper  subject 
of  equity  Jurisdiction.  This  view  is  support- 
ed by  the  text  and  numerous  authorities  cit- 
ed in  1  O.  J.  618.  That  these  Items  claimed 
by  each  of  the  parties  against  the  otber  are 
items  of  mutual  account,  in  a  legal  sense, 
seems  plain,  when  we  remember  that  by  the 
very  terms  of  the  contract  above  noticed  it 
was  manifestly  contemplated  that  such 
claims,  so  far  as  they  are  Just  and  valid, 
should  be  regarded  as  mutual;  that  Is.  that 
they  should  be  offset  in  favor  of  each  party 
against  the  other  for  the  purpose  of  deter- 
mining any  balance  due  from  either  party 
to  the  other.  In  Black's  Law  Dicti<»ary 
(2d  Ed.)  17,  mutual  accounts  are  defined  as 
follows: 

"Accounts  comprising  mutual  credits  between 
the  parties,  or  an  existing  credit  on  one  side 
which  constitutes  a  ground  for  credit  on  the 
other,  or  where  there  is  an  understanding  that 
mutual  debts  shall  be  a  satisfaction  or  set-oS 
pro  tanto,  between  the  parties." 

See  1  R.  a  li.  205;  1  G.  J.  69& 
We  conclude  that  the  nature  of  the  is- 
sues raised  by  these  pleadings,  involving  as 
they  do  the  settlement  of  mutual  and  com- 
plicated accounts,  are  such  as  to  call  for  the 
trial  of  the  case  by  a  court  of  equity,  and 
that  appellant  was  not  entitled  to  a  trial  by 
Jury. 

[4]  As  to  the  merits  of  the  case,  the  rec- 
ord Is  very  long  and  the  facts  much  Involved. 
Our  review  of  the  evidence  leads  us  to  the 
conclusion  that  it  preponderates  In  favor  of 
the  conclusions  reached  by  the  trial  court 
in  so  far  as  the  questions  of  fact  are  con- 
cerned, except  as  to  one  .item  allowed  by  the 
trial  court  in  favor  of  the  dty,  which  we 
are  unable  to  assent  to  as  a  proper  allowance  i 

to  the  city.  It  is  an  item  of  $875  allowed  to 
the  city  as  damages  under  the  $25  per  day 
liquidated  damage  provision  of  the  contract. 
The  trial  court  was  evidently  of  the  tqplnlon 
that  the  city  was  not  entitled  to  any  substan- 
tial allowance  under  this  provision  of  the 
contract  for  delay  prior  to  the  time  the  dty 
took  possession  of  the  building  and  proceed- 
ed with  the  completion  thereof  itself.  We 
agree  with  the  view  that  the  delays  up  to 
that  time  were  waived  by  the  architect,  or 
were  as  much  the  fault  of  the  dty  as  of  ap- 
pellant. It  results,  therefore,  that  almost 
all  of  this  item  of  $875  demurrage  Is  bein:; 
allowed  the  dty  for  time  following  its  taking 
the  building  away  from  appellant  and  pro- 
ceeding itself  with  the  completion  thereof. 
We  are  not  sure  that  this  Is  exactly  the  in- 
terpretation that  should  be  given  to  the  trial 
court's  views;  but,  looking  at  the  record  as 
a  whole,  we  think  that  the  city  was  not  en- 
titled to  any  demurrage  up  until  the  time  It 
actually  took  possession  of  the  building  and 
proceeded  with  Ita  completion.    By  the  alle- 
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gations  of  tbe  city  In  Its  answer  we  are  in- 
formed that  it  "terminated  said  contract," 
and  "that  said  building  was  taken  away 
from  the  said  A.  R.  Garey,"  on  September 
24,  1912.  The  city  conid  not  terminate  the 
contract  and  at  the -same  time  claim  under 
the  contract  the  liquidated  damage  contract- 
ed for  in  case  of  delay,  though,  of  course,  it 
could  claim  actual  damages,  as  to  which 
there  is  no  evidence.  This  question  was  con- 
sidered by  the  Supreme  Court  of  Alabama  tn 
Fidelity  &  Deposit  Co.  v.  Robertson,  136  Ala. 
379,  411,  34  South.  933,  944,  Justice  Sharpe, 
speaking  for  the  court,  said : 

"On  the  proof  in  this  record  damages  for  de- 
lay In  building,  if  the  plaintiff  should  be  found 
entitled  to  recover  such  damages,  should  be  es- 
timated according  to  the  loss  actually  sustained 
on  that  account  by  the  fault  of  Adams,  Wright 
&  Gossett,  rather  than  by  the  stipulation  in 
their  contract  on  that  subject.  Apparently  that 
stipulation  was  intended  to  be  effective  only  in 
the  event  of  those  contractors  continuing  in  the 
'work  under  the  contract  beyond  the  time  it  fixed 
for  their  delivery  of  the  house.  The  plaintiff, 
having  before  that  time  declared  the  contract 
forfeited  and  treated  it  so  by  ousting  Adams, 
Wright  &  Gossett  from  its  further  performance, 
cannot  maintain  that  the  contract  was  thereaft- 
er continuing,  so  as  to  bind  them  to  such  fur- 
ther performance.  As  bearing  on  this  question, 
though  not  strictly  in  point  see  Lennon  v. 
Smith,  124  N.  Y.  678  [27  N.  E.  243]." 

See  30  Am.  &  Eng.  Ency.  of  Law  (2d 
Ed.)  1288. 

[6]  Some  contention  is  made  that  certlfl- 
cates  by  the  architect  and  payments  made 
thereon  to  appellant  from  time  to  time  by 
the  city,  especially  the  last  one,  so  given  and' 
honored,  estops  the  city  from  claiming  its 
items  of  set-off  and  counterclaim.  Plainly 
no  certificate  was  ever  given  which  amount- 
ed to  a  final  acceptance  of  the  building  by 
the  city.  The  contract  provides  that  no  cer- 
tificate given  or  payment  made  during  the 
progress  of  the  work  shall  be  construed  as 
an  acceptance  of  the  work.  We  think  the 
city  is  not  estopped  by  these  certificates  as 
to  any  of  the  claims  It  makes,  other  than  as 
to  its  liquidated  damage  claim. 

[t]  Some  contention  is  made  in  appellant's 
behalf  that  the  court  erred  in  opening  the 
case  some  time  after  the  parties  had  rested 
and  while  the  court  had,  it  under  advisement 
for  further  evidence  offered  by  the  dty. 
This  was  clearly  a  matter  of  discretion  as  to 
which  we  see  no  abuse.  However,  even  If  all 
the  new  evidence  so  received  be  rejected,  the 
result  would  have  been  the  same  as  the  rec- 
ord seems  to  disclose  the  views  of  the  trial 
Judge.    We  agree  with  this  view. 

We  conclude  that  the  city  Is  not  entitled  to 
any  allowance  under  the  liquidated  damage 
provision  of  the  contract,  and  that  the  Judg- 
ment rendered  against  appellant  is  excessive 
In  the  sum  of  $S75,  which  was  allowed  to  the 
dty  as  liquidated  damages.  In  all  other  re- 
spects the  Judgment  Is  afiSrmed.  The  cause 
Is  remanded  to  the  superior  court,  with  di- 
rection to  correct  the  Judgment  so  that  it 


will  be  for  the  snm  of  ^,863.74,  less  the  sum 
of  $875,  to  wit,  13,478.74.    When  so  correct-  . 
ed,  the  Judgment  shall  be  deemed  entered  as 
of  January  5,  1915,  so  as  to  bear  Interest 
from  that  date. 

Appellant,  having  obtained  a  substantially 
more  favorable  Judgment  In  this  court  than 
the  Judgment  appealed  from,  is  entitled  to 
his  costs  incnrred  in  tills  court 

MORRIS,  O.  J.,  and  MAIN  and  ELL.IS, 
JJ.,  concur.  BAUSMAN,  J.,  took  no  part  in 
the  consideration  of  this  case. 

°°°°°°°°°'  (89  Wash.  364) 

STATE  V.  CAVELERO.     (No.  12973.) 

(Supreme  Court  of  Washington.     Jan.  20, 

1916.) 

CauaNAL  liAW  iS=>730  —  Tbial  —  Akgument 

OF  COTJNSEI/— PKKJUDICIAL  EFFECT. 

Argument  by  the  prosecutor  that  accused 
knew  of  or  was  a  party  to  inducing  a  witness, 
whose  name  was  indorsed  on  the  information,  to 
leave  the  state  is  not,  where  the  jury  were 
promptly  instructed  to  disregard  the  statement, 
so  palpably  prejudicial  that  it  could  not  be 
cured. 

[Ed.  Note. — ^For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  {  1663 ;   Dec.  Dig.  «=>730.] 

Department  2.  Appeal  from  Superior 
Court,  Snohomish  County;  Guy  OL  Alston, 
Judge. 

Tony  Cavelero  was  convicted  of  misde- 
meanor, and  he  appeals.     Affirmed. 

Coleman  &  Fogarty,  of  Everett,  for  appel- 
lant O.  T.  Webb  and  Percy  Gardiner,  both 
of  Everett  for  the  State. 

PARKER,  J.  The  defendant  Tony  Cavel- 
ero, was  convicted  tn  the  superior  court  for 
Snohomish  county  of  the  commission  of  a 
misdemeanor,  and  has  appealed  to  this  court 
from  the  Judgment  rendered  against  him 
thereon. 

Contention  is  made  In  appellant's  behalf 
that  his  rights  were  prejudiced  upon  the 
trial  by  remarks  made  by  the  prosecuting  at- 
torney in  his  argument  to  the  jury  as  fol- 
lows: I 

"Members  of  the  jury,  you  will  notice  that 
the  name  of  Mabel  Pixley  is  indorsed  upon  the 
information  as  one  of  the  state's  witnesses.  You 
will  also  remember  that  she  was  not  called  as  a 
witness  for  the  reason  that  she  is  now  out  of 
the  state,  and,  if  the  truth  were  Imown,  the  de- 
fendant knows  of  her  whereabouts  and  why  she 
was  not  present  at  the  trial." 

The  trial  Judge  immediately,  at  the  re- 
quest of  appellant's  counsel,  instructed  the 
Jury  to  disregard  these  remarks.  We  do  not, 
by  any  means,  commend  the  making  of  these 
remarks  In  argument  by  the  prosecuting  at- 
torney as  proper.  We  do  not  think,  however, 
that  they  were  so  palpably  prejudicial  to  the 
rights  of  appellant  that  the  error  in  making 
them  could  not  be  cured  by  a  proper  instruc- 
tion of  the  court,  timely  given,  as  was  done 
in  this  case.  We  think  that  these  remarks 
cfonstltuted   no  greater   Impropriety   on    the 
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part  of  the  prosecntlng  attorney  than  tbose 
considered  by  ns  in  Bunck  t.  McAtilay,  84 
Wash.  473,  4fi0,  147  Fac.  33,  and  wUcli  we 
held  were  not  such  aa  to  call  for  a  new  trial. 
In  view  ot  the  court's  Instruction  to  tlw  Jury 
to  disregard  them. 
The  Judgment  is  affirmed. 

MORRIS,  a  J.,  and  BAUSMAN,  HOI<- 
COMB,  and  MAIN,  33.,  concur. 

<8>  Wash.  379) 

RYAN  T.  HANNA  et  aL    (Na  12860.) 

(Supreme  Court  of  Washington.    Jan.  26, 1816.) 

1.  CoNTSACTs    «=»0  —  BfirroBCBMxnT— Rbqui- 

BITES. 

An  action  will  lie  on  an  instrument  promr- 
isiog  to  pay  a  given  sum  on  the  happening  of  a 
contingency,  on  the  theory  that  the  only  uncer^ 
tain  element  in  the  contract,  that  of  time,  has 
been  rendered  certain  by  the  happening  of  the 
event.' 

[Ed.  Notei— For  other  cases,  see  Contracts, 
Cent.  Dig.  U  10-20;  Dec.  Dig.  «=>9.] 

2.  CONTBAOTS     «s»8  —  £NTOBCKl(Xin>— REQUI- 
8ITB8. 

A  contract  whereby  the  plaintiff  architect 
was  to  be  given  the  privilege  of  drawing  plans 
and  superintending  the  construction  of  a  build- 
ing for  the  defendants,  if  at  any  time  in  the  fu- 
ture the  defendants  should  desire  to  erect  a 
building,  was  too  indefinite  and  uncertain  to  be 
enforced. 

[£<d.  Note.— For  other  cases,  see  Ooutracti, 
Cent  Dig.  it  10-20;  Dec.  Dig.  iS=>9.i 

Department  1.  Appeal  from  Superior 
Court,  King  County ;  R.  B.  Albertson,  Judge. 

Action  by  H.  Ryan  against  S.  B.  Hanna 
and  another.  From  a  Judgment  of  dismissal 
on  snstalnlng  a  demurrer  to  the  complaint, 
plaintiff  appeals.    Affirmed. 

Douj^as,  Lane  &  Douglas,  of  Seattle,  for 
appellant  McClure  &  McClure,  and  Walter 
8.  Osbom,  all  of  Seattle,  for  respondents. 

MORRIS,  O.  J.  Action  for  breach  of  con- 
tract Appeal  from  a  Judgment  of  dismissal 
vpon  the  sustaining  of  a  demurrer  to  the 
complaint 

The  complaint  recited  that  prior  to  Jan- 
uary 25,  1909,  Ryan  and  the  defendant  Han- 
ua  entered  into  an  agreement  whereby  Hanna 
employed  Ryan  as  architect  for  a  building 
which  she  contemplated  constructing  in  Se- 
attle ;  that  in  accordance  with  the  agreement 
plans  were  prepared  and  other  services  per- 
formed by  Ryan  of  the  value  of  $1,800 ;  that 
in  procuring  these  services  Hanna  and  the 
Sampson  Investment  Company  acted  Jointly, 
In  fact,  the  Sampson  Investment  Company 
is  Hanna  incorporated;  that  subsequently 
respondents  determined  to  postpone  the  erec- 
tion of  the  building,  and  In  order  to  effect  a 
settlement  with  Ryan  made  and  entered  into 
the  following  agreement  with  him: 

"Seattle,  Wash.,  January  25,  1809. 

"The  undersigned,  Mrs.  S.  E.  Hanna,  does 
hereby  declare  as  follows:  That  she  employed 
Mr.  H.  Ryan,  of  Seattle,  as  architect  for  a  build- 
ing which  she  contemplated  erecting  at  West- 


lake  avenue  and  Stewart  street,  in  Seattle,  and 
that  said  Ryan  prepared  plans  which  w»re  ac- 
ceptable to  her,  but  that  she  was  nnable  to  pro- 
cure a  loan  upon  satisfactory  terms,  and  there- 
fore concluded  that  she  would  not  erect  a  build- 
ing according  to  said  plans.  But  in  considera- 
tion of  a  settlement  made  this  day  with  said 
Ryan,  the  undersigned  does  now  hereby  agree 
that,  if  she  ihould  at  any  time  desire  to  erect  a 
building  in  any  place  in  Seattle  or  Everett  she 
will  employ  said  Ryan  aa  her  architect  to  pre- 
pare plans  and  to  superintend  the  construction 
of  such  building.  And  further  she  does  now 
berebv  expressly  declare  that  she  has  absolute 
confidence  in  the  integrity  of  said  Ryan  aa  an 
architect  in  every  respect  S.  E.  Tianmi 

"Witness:   Fred  H.  Peterson." 

It  is  then  alleged  that  respondents  breach- 
ed the  agreement  and  employed  one  Dow  as 
architect  and  contractor  to  erect  a  building 
on  Pike  street,  Seattle;  that  said  building 
was  completed  prior  to  July,  1913,  at  a  cost 
of  not  less  than  $12,000.  It  is  furOier  alleg- 
ed that  by  reason  of  the  breach  of  the  con- 
tract in  falling  to  employ  appellant  as  archi- 
tect and  superintendent  of  the  building  he 
has  been  damaged  In  the  sum  of  $600. 

[1,2]  We  think  the  demurrer  was  well 
taken.  It  la  clear,  as  contended  by  aivel- 
lant,  that  an  action  will  lie  uiwn  an  Instru- 
ment containing  a  promise  to  pay  a  given 
sum  upon  the  happenliig  of  some  contin- 
gency, like  a  promise  to  pay  a  given  sum 
of  money  upon  the  sale  of  certain  land, 
as  In  Schweitzer  t.  Schweitzer  (Ky.)  82  S. 
W.  625,  or  the  sale  of  a  mine,  as  in  Noyes 
V.  Young,  82  Mont  226,  79  Pac.  1063;  this 
npon  the  theory  that  the  only  uncertain  ele- 
ment in  the  contract,  that  of  time,  has  been 
rendered  certain  by  the  happening  of  the 
event  But  this  is  not  such  a  contract  If 
the  contract  contained  a  promise  to  pay  a 
given  sum  upon  the  erection  of  a  building  in 
Seattle  or  Everett,  and  the  building  bad 
been  erected,  the  cause  would  be  like  those 
relied  upon  by  appellant  The  only  uncer- 
tainty would  have  been  removed.  This  con- 
tract has  too  many  uncertainties,  which  nei- 
ther time  nor  any  other  contingency  can  sup- 
ply, save  the  making  of  a  new  contract  be- 
tween the  partlea  It  falls  to  state  on  what 
terms  the  employment  is  to  be  entered  upon, 
whether  appellant  or  respondent  is  to  name 
the  terms  and  conditions,  or  whether  they 
are  to  be  determined  mutually.  Suppose  ap- 
pellant refuses  to  accept  terms  satisfactory 
to  respondent;  is  the  erection  of  the  build- 
ing to  be  deferred  until  he  is  satisfied  with 
the  terms  offered  him?  Or  suppose  he  la  un-. 
able  to  proceed;  must  the  erection  of  the 
building  be  deferred  to  suit  his  convenience? 

Many  other  like  deficiencies  suggest  them- 
selves, rendering  this  contract  too  uncertain 
to  be  enforced.  The  court  can  supply  some 
elements  in  a  contract,  but  they  cannot  make 
one;  and  when  the  language  In  a  contract 
is  too  uncertain  to  gather  &om  It  what  the 
parties  Intended,  the  courts  cannot  enforce  it 
As  was  said  In  Weldon  r.  Degan,  86  Wash. 
442,  150  Pac:  1184: 
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"The  scMsalled  contract  la  no  more  than  an 
agreement  for  an  agreement,  or,  in  other  words, 
an  agreement  to  do  something  which  requires  a 
further  meeting  of  the  minds  of  the  parties  and 
-withont  which  it  would  not  be'  complete  and  to 
-which  any  one  of  the  parties  might  object  if 
proposed. 

Many  other  obserratlons  in  the  Weldon 
Case  are  applicable  here,  and  our  declalon 
may  safely  rest  upon  what  Is  there  said. 

The  demurrer  was  properly  sustained,  and 
the  Judgment  is  affirmed. 

MOUNT,  FIILL.ERTON,  ELUS,  and 
CHADWICK,  JJ,  concur. 


<89  Waab.  aOU 

X  L  CASE  THBESHING  liAGH.  00.  T. 
WILEY   et  aL      (No.   12856.) 

(Supreme  Court  of  Washington.    Jan.  15, 
1916.) 

1.  Husband  and  Wife  e=3268— GomnTNirr 

PEOPBRTT— SUKKTYSHIP. 

Where  defendant  signed  a  note  as  surety 
for  another,  it  was  not  error  to  refuse  to  enter 
a  deficiency  judgment  against  the  community 
of  defendant  and  bis  wife,  in  the  absence  of  a 
showing  that  he  was  to  receive  a  consideration 
for  his  signature,  so  as  to  create  a  benefit  to  the 
community  property. 

[Qd.  Note. — For  other  cases,  see  Husband  and 
Wife,  CJent  Dig.  H  953-967;  Dec  Dig.  «=» 
268.1 

2.  EviDENOE  «=9l68— Best  Evidence  Ruub— 

LiETTEBS. 

Sitace  proof  of  a  fact  must  be  m^de  by  the 
best  evidence  possible,  a  letter,  unless  otherwise 
accounted  for,  must  be  introduced  to  prove  its 
contents. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  §  658;   Dec  Dig.  <8=»ie8.] 

8.  Evidence  9=9 183— Best  Evidence— Skaboh 

— DiLldENCE. 

Evidence  held  insuflScient  to  show  diligent 
search  for  a  letter;  so  that  it  was  not  error 
to  exclude  evidence  as  to  its  contents. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  §1  605-637 ;   Dec.  Wg.  <S=9l83.] 

Department  2.  Appeal  from  Superior 
Court,  King  County ;  R.  B.  Albertson,  Judge. 

Action  by  the  J.  I.  Oase  Threshing  Machine 
Company  against  H.  £1  Wiley  and  others. 
From  judgment  denying  a  deficiency  judg- 
ment against  the  community  composed  of  de- 
fendant C.  T.  Dearborn  and  his  wife,  the 
plaintiff  aiqpeals.    Affirmed. 

Shorett,  McLaren  &  Shorett,  of  Seattle, 
for  appellant.  Cbas.  Mt  FDuts,  of  Seattle, 
for  respondents. 

MAIN,  J.  (te  September  19,  1912,  one  H. 
E.  Wiley  purchased  from  the  plaintiff  an  au- 
tomobile for  $1,8(X).  Of  this  purchase  price 
$100  was  paid  at  the  time  of  the  sale,  and 
notes  were  given  for  the  balance,  secured  by 
a  chattel  mortgage  upon  the  automobile. 
One  C!.  T.  Dearborn  signed  the  notes  with 
Wiley,  but  did  not  sign  the  mortgage.  The 
notes  not  being  paid  as  they  became  due,  an 
action  was  brought,  and  a  judgment  of 
foreclosure   entered.      The   automobile   was 


sold  under  the  decree,  but  did  not  bring  a 
sufficient  sum  to  pay  the  balance  due  upon 
the  purchase  price.  The  plaintiff  sought  a 
deficiency  judgment  against  Wiley  and  wife 
and  Dearborn  and  wife,  and  also  an  individ- 
ual judgment  against  Wiley  and  Deartiom. 
The  court  declined  to  enter  a  deficiency 
judgment  against  the  community  composed 
of  Dearborn  and  wife.  Frcon  this  judgment, 
the  plaintiff  appeals. 

[1]  It  is  claimed  that  the  court  erred  In  re- 
fusing to  enter  a  judgment  against  the  com- 
munity composed  of  Dearborn  and  wife. 
Whether  such  a  Jpdgm«it  should  have  been 
entered '  depends  upon  whether  when  Dear- 
bom  signed  the  notes  he  was  engaged  in  a 
transaction  for  the  benefit  of  the  community. 
It  Is  claimed  by  the  appellant  that  Dearborn 
was  to  receive  a  commission  of  $50  when  the 
purchase  price  of  the  automobile  should  be 
fully  paid.  The  evidence  as  to  whether  or 
not  Dearborn  was  to  receive  a  commission 
was  conflicting.  The  trial  court  found  that 
Dearborn  signed  the  notes  as  surety  only,  and 
that  the  transaction  was  not  for  the  benefit 
of  the  community  composed  of  himself  and 
wife.  After  a  careful  consideration  of  the 
evidence,  no  good  reason  appears  why  the 
finding  of  the  trial  court  should  be  disturbed. 
If  Dearborn  signed  the  notes  as  surety  mere- 
ly, and  was  to  receive  no  commission,  the 
transaction  was  not  for  the  benefit  of  the 
community,  and  no  communis  liability 
would  result  Way  v.  Lyric  Theater  Co.,  79 
Wash.  275,  140'  Pac  320. 

[2, 3]  During  the  trial  of  the  case  the  ap- 
pellant sought  to  prove  by  secondary  evi- 
dence the  contents  of  a  letter  claimed  to  have 
been  written  by  Dearborn's  attorney  to  an 
agent  of  the  appellant  This  evidence  was 
rejected  because  no  proper  foundation  had 
been  laid.  While  the  agent  of  the  appellant 
who  claimed  to  have  received  the  letter  was 
testifying,  he  was  asked  the  question  wheth- 
er he  had  received  such  a  letter,  and  answer- 
ed that  he  had.  He  was  then  asked  if  he  had 
made  a  search  for  It,  and  replied: 

"A.  Xes,  sir;  I  searched  for  the  letter  to- 
day. Of  course,  I  did  not  know  that  I  was  go- 
ing to  be  on  this  case  until  last  night  at  8 
o'clock.  Q.  Well?  A  I  searched  for  the  let- 
ter through  my  desk  to-day,  but  did  not  find  it 
I  presume  I  had  it  in  the  file." 

Thereupon  be  was  asked  to  state  the  con- 
tents of  the  letter.  Objection  was  interpos- 
ed and  sustained  upon  the  ground  that  the 
proper  foundation  had  not  been  laid.  At  the 
conclusion  of  the  trial  the  appellant  request- 
ed the  trial  court  to  leave  the  case  open  for 
a  day  or  so  "until  Mr.  Wilson  could  make  a 
search  for  that  letter,"  stating: 

"He  has,  no  doubt,  got  that  letter,  and  it 
seems  to  me  it  is  very  material." 

It  is  a  mandate  of  the  law  that  proof  of  a 
fact  must  be  made  by  the  best  evidence  ob- 
tainable. Secondary  evidence  of  the  con- 
tents of  a  letter  can  only  be  admitted  when 
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It  Is  made  dearly  to  appear  that  diligent 
seatcb  I>as  been  made  for  the  primary  evl- 
dence,  and  tbat  it  cannot  be  found  or  pro- 
duced. SUte  T.  Erring,  19  Wash.  436,  63 
t^c.  TIT;  Kennedy  ▼.  Canadian  Paa  By. 
CU.  151  Pac;  252. 

Is,  this  case  It  did  not  appear  that  diligent 
search  had  been  made  for  the  letter,  and 
that  It  coold  not  be  produced.  The  request 
to  the  tria)  court  to  keep  the  case  open  for 
a  day  or  so  until  a  search  could  be  made  for 
the  letter  would  seem  to  negative  the  idea 
of  a  prerlous  diligent  search. 

Finding  no  error,  the  Judgment  will  be  af- 
firmed. 

MORRIS,  a  J.,  and  PARKER,  HOIr 
OOMB,  and  BAUSMAN,  33.,  concur. 


(S9  Wash.  347) 

AUWARTER  v.  KROLL.  (No.  12694.) 

(Supreme    Court   of    Washington.      Jan.    SXi, 
1916.) 

1.  Pbincifai.  aitd  Aoknt  «=>122— Btidemcx 
— AciiOMS  Against  Pbincipaj.  —  Dbclaba- 
TioNS.OF  Agent. 

Where  it  was  sought  to  charge  a  principal 
and  there  was  independent  evidence  that  the 
agent  bad  power  of  attorney  to  contract,  evi- 
dence of  the  agent's  declarations  is  admissible 
to  show  that  he  had  entered  into  the  contract, 
though  a  principal  cannot  be  bound  by  his 
agent's  declarations  as  to  agency. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Agent,  Cent.  Dig.  U  416-419;  Dec.  Dig.  <8=3 
122.] 

2.  Apfeai.  and  Ebbob  ^=>1068  —  Revixw  — 
Habmless  Ebbob. 

Error  in  the  court's  refusal  to  allow  a  wit- 
ness to  testify  as  to  who  was  the  real  owner  of 
corporate  stock  is  harmless,  where  he  detailed 
the  facts  concerning  the  ownership,  for  the  Jury 
could  determine  ownership. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {{  4195,  4200-4204,  4206; 
Dec.  Dig.  ^=91058.] 

3.  Pbincipal  and  Agent  93»120— Powebs  of 
Agent— PowKB  of  Attobnet. 

Where  defendant  gave  his  son  a  general 
power  of  attorney  which  did  not  prohibit  the 
son  from  entering  into  contracts  with  respect 
to  subsequently  acquired  property,  defendant 
cannot,  as  against  a  stranger,  testify  that  the 
power  of  attorney  was  not  intended  to  be  ap- 
plicable to  after-aoquired  property,  for  the 
stranger  is  entitled  to  be  governed  solely  by  the 
instrument  itself. 

[Ed.  Note. — For  other  cases,  see  Principal  and 
Agent,  Cent  Dig.  {f  402-A12;  Dec.  Dig.  <8=> 
120.] 

4.  Pbincipal  and  Agent  «=>116— Secbet  In- 
STBUcnoNS  to  Agent— Effect. 

Secret  instructions  to  an  agent  having  a 
general  power  of  attorney  are  not  binding  as 
against  persons  who  contracted  with  him  with- 
out knowledge. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Ajtent,  Cent  Dig.  §{  877,  377% ;  Dec  Dig.  «e=» 
116.] 

5.  Tbial  ^=>242  —  iNSTBUcnoHS  —  Mislead- 
ing iNSTBUCnONS. 

Wlhere  the  issues  were  clearly  stated  to  the 
jury  and  they  were  told  that  they  must  find  for 
defendant,  unless  they  found  by  a  preponderance 
of  the  evidence  that  defendant's  agent  did  in 


fact  make  the  contracts  relied  on  as  agent  for 
defendant,  an-  instruction  that  if,  under  the 
evidence,  verdict  should  be  for  plaintiff,  ver- 
dict should  be  for  the  amounts  prayed  lor  in 
the  two  causes  of  action,  to  wit,  $365  and  $1,- 
200,  was  not  objectionable  on  the  ground  that 
it  did  not  permit  the  jury  to  find  separately  on 
each  cause  of  action. 

[Ed.  Note. — For  other  cases,  see  Trial,  Cent 
Dig.  f  i  569-676 ;    Dea  Dig.  i&»242.] 

6.  Appeal  and  Ebbob  ®=>1001  —  Bxtixw  — 

Vebdict. 

A   verdict   supported    by    substantial    evi- 
dence is  conclusive  on  appeaL 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {{  3922,  3928-3934;  Dec. 
Dig.  «=>1001.I 

Department  2.  Appeal  from  Superior 
Court,  Spokane  County ;  J.  Stanley  Webster, 
Judge. 

Action  by  O.  Auwarter  against  William 
KroIL  Fr(Hn  a  Judgment  for  plaintiff,  de- 
fendant appeals.    Affirmed. 

Cannon  &  Ferris  and  D.  W.  Henley,  all 
of  Spokane,  for  appellant  Voorhees  &  Can- 
field,  of  Spokane,  for  reqwndent. 

inDLLERTON,  J.  The  respondent,  plain- 
tiff below,  brought  this  action  against  the 
appellant,  setting  np  three  causes  of  action; 
the  first  upcm  a  promise  to  pay  a  stun  cer- 
tain in  consideration  of  the  transfer  of  a  cer- 
tificate of  sale  of  the  property  of  a  mining 
corporation;  the  second,  for  a  balance  due 
on  an  account  fbr  labor  and  services  per- 
formed by  the  respondent  for  the  appellant 
between  July  21,  1908,  and  September  30, 
1909;  and  the  third  for  labor  and  services 
performed  by  the  respondent  for  the  appel- 
lant between  September  30,  1909,  and  Sep- 
tember 30,  1910.  After  Issue  had  been  Join- 
ed on  the  complaint  a  trial  was  had  before 
a  Jury,  which  returned  a  special  verdict  on 
each  cause  of  action,  finding  for  the  respond- 
ent on  each  of  them.  The  trial  court  entered 
Judgment  on  the  verdict  In  favor  of  the  re- 
spondent .  on  the  first  cause  of  action,  and 
Judgment  notwithstanding  the  verdict  for 
the  appellant  on  the  second  and  third  causes 
of  action.  Both  parties  appealed  from  the 
Judgment  as  entered,  and  this  court  affirmed 
it  as  to  the  first  cause  of  action,  and  reversed 
and  remanded  It  for  a  new  trial  as  to  the 
second  and  third  causes  of  action.  Auwart- 
er V.  KroU,  79  Wash.  179,  140  Pac.  326.  Aft- 
er the  cause  was  remanded  it  was  tried  as 
to  the  second  and  third  causes  of  action,  re- 
sulting In  a  verdict  and  Judgment  In  favor 
of  the  respondent  for  the  sums  demanded. 
This  appeal  is  from  the  last-mentioned  Judg- 
ment 

The  assignments  of  error  first  to  be  no- 
ticed relate  to  the  admission  of  evidence;  To 
an  understanding  of  the  questions  involved 
a  brief  review  of  the  facts  is  necessary.  la 
1907,  a  corporation  known  as  Silver  liead 
Mining  Company  owned  certain  mining 
claims,  a  mill,  certain  mill  machinery,  ap- 
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pUances,  tools,  and  otber  persontd  property, 
all  situate  In  this  state.  In  July  of  the 
year  named  Arthnr  H.  KroU,  a  son  of  the 
appellant,  purchased  some  5,000  shares  of  the 
treasury  stock  of  the  mining  company,  pay- 
ing $500  therefor.  In  NoTember  of  the 
same  year  he  contracted  to  parchase  some 
95,000  additional  shares,  agreeing  to  pay 
therefor  $9,500  at  such  times  as  the  corpora- 
tion might  need  the  money  In  the  prosecu- 
tion of  Its  mining  enterprises.  Later  oa  the 
contract  was  consummated;  Kroll  borrow- 
ing from_  his  father  $5,000  of  the  money  nec- 
essary for  that  purpose.  After  the  purdiase 
of  the  stock  Arthnr  H.  Kroll  was  elected  sec- 
retary of  the  company.  The  mining  company 
was  then  largely  indebted,  some  $12,500  of 
which  was  secured  by  mortgages  on  the  com- 
pany's property.  These  mortgages  were  tak- 
en up  by  the  appellant  In  February,  1908, 
and  about  this  time,  perhaps  a  little  later, 
the  appellant  advanced  some  $3,000  more  for 
the  use  of  the  company,  taking  a  combined 
chattel  and  real  mortgage  on  the  property 
of  the  company  as  security  therefor.  At 
about  this  time,  also,  the  power  of  attorney 
quoted  In  the  opinion  In  the  case  on  the  prior 
appeal  was  executed. 

The  respondent  first  met  Arthur  Kroll  in 
March,  1908.  The  respondent  was  looking 
for  an  inrestment  for  some  idle  money  that 
he  then  had,  and,  meeting  Kroll,  was  induced 
to  invest  it  in  the  corporation  stock.  As  a 
part  consideration  for  the  purchase  he  was 
given  the  option  to  withdraw  his  money 
with  interest  at  10  per  centum  at  any  time 
within  one  year  thereafter  in  case  he  should 
within  that  period  become  dissatisfied  with 
the  investment  As  a  further  part  considera- 
tion for  the  contract  of  purchase  he  was 
promised  work  at  the  mine,  and  immediately 
thereafter,  on  March  28  or  29,  1908,  he  went 
to  the  mine  and  worked  therein  for  the  cor- 
poration until  July  17,  1908,  when  the  mine 
was  closed  for  want  of  funds  to  operate  it 
At  this  time  the  Krolls,  father  and  son,  had 
a  large  sum  invested  In  the  mine,  in  part  in 
its  capital  stock,  and  In  part  for  money  loan- 
ed It  and  advanced  to  its  use.  There  was  al- 
so owing  at  that  time  by  the  corporation  con- 
siderable sums  to  laborers,  among  whom  was 
the  respondent,  whose  claims  were  Uenable 
against  the  corporation's  property,  and  a 
number  of  such  liens  were  filed,  including 
one  by  the  respondent  These  liens  were 
purchased  by  Arthnr  Kroll  and  assignments 
thereof  taken  from  the  several  claimants. 

Shortly  after  procuring  the  assignments 
for  these  labor  claims  Arthur  H.  Kroll  be- 
gan an  action  thereon  in  his  own  name  to 
foreclose  the  same.  Included  in  the  action 
were  other  large  sums  which  the  mining 
company  was  obligated  to  pay  him,  and 
«Thlch  were  likewise  a  lien  upon  the  proper- 
ty of  the  company.  The  appellant  William 
Kroll,  at  the  same  time  began  actions  In  fore- 
closure upon  the  mortgages  held   by  him. 


There  was  also  an  action  begun  In  the  re- 
spondent's name  to  recover  upon  the  con- 
tract to  refund  the  money  paid  by  him  for 
corporate  stock,  he  having  elected  within  the 
year  to  rescind  the  contract  of  purchase. 
These  actions  were  prosecuted  to  Judgments, 
the  property  of  the  mining  cony>any  sold 
thereunder,  and,  after  the  time  for  redemp- 
tion had  expired,  namely,  August  20,  1910, 
a  sheilfTs  deed  to  the  property  was  executed 
to  the  appellant  WilUam  Kroll. 

The  services  rendered  by  the  appellant, 
which  are  the  subject  of  controversy  in  this 
action,  were  performed  at  the  mines  between 
the  time  mining  operations  ceased  therein 
and  a  time  some  ten  days  later  than  the  date 
on  which  the  appellant  received  the  sheriff's 
deed  to  the  mining  property.  There  was  no 
Question  that  the  services  were  performed 
as  alleged  by  the  respondent  but  the  con- 
tract of  hire  was  made  with  Arthur  H.  Kroll, 
and  the  question  was  whether  it  was  made 
on  his  own  behalf  solely,  or  on  behalf  of 
himself  and  his  father,  the  appellant  Aside 
from  the  facts  recited  showing  the  Interests 
of  the  parties  In  the  mining  property,  the 
respondent  Introduced  in  evidence  the  power 
of  attorney  executed  by  the  appellant  to  Ar- 
thur H.  Kroll,  and  the  statements  and  decla- 
rations of  Arthur  S.  KroU  as  to  the  persons 
by  whom  the  respondent  was  employed. 
These  statements  and  declarations  were  ad- 
mitted over  the  objection  of  the  appellant, 
and  the  action  of  the  court  in  so  doing  con- 
stitutes the  first  error  assigned  on  this  ap- 
peal. 

[1]  If  we  have  correctly  gathered  the  ap- 
pellant's first  contention  with  regard  to  the 
admissibility  of  the  questioned  evidence,  it 
Is  that  the  respondent  has  sought  to  prove 
the  agency  of  Arthur  H.  KroU  by  the  decla- 
rations of  the  agent  hlmselt  If  this  were 
the  purpose  of  the  evidence  then  clearly  it 
was  inadmissible,  as  the  rule  Is  universal 
that  the  declarations  of  a  supposed  agent  are 
inadmissible  to  prove  the  fact  of  agency. 
But  It  seems  to  us  that  the  admissibility  of 
the  evidence  lias  a  much  better  foundation. 
The  agency  of  the  younger  Kroll,  and  his 
power  to  make  such  a  contract  were  sought 
to  be  established  by  independent  evidence, 
first  by  the  power  of  attorney  which  preced- 
ed the  contract  of  employment  and,  second, 
by  the  fact  that  he  had  acted  as  the  repre- 
sentative of  his  father  in  all  of  his  father's 
dealings  with  the  mining  property.  But  the 
pleadings  raised  the  question,  not  only  as  to 
the  fact  of  agency,  but  whether  or  not  the  al- 
leged contract  was  In  fact  made  by  the  agent 
On  this  latter  question  the  evidence  was 
clearly  admissible,  and  such  was  our  holding 
In  Lemcke  v.  Funk  &  Co.,  78  Wash.  460,  139 
Pac.  234,  Ann.  Gas.  1915D,  23.  In  that  case 
we  said: 

"It  is,  of  course,  elementary  that  the  fact  of 
agency  cannot  be  proved  by  tlie  acts  and  dec- 
larations of  the  aUeged  agent  without  the  knowl- 
edge of  the  principal.    A  review  of  the  author- 
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ities  cited  to  that  point  would  be  cools  to  New* 
castle.  But  where,  as  ia  this  case,  there  was  in- 
dependent evidence  tending  to  show  the  fact  of 
agency  and  that  the  principal  knowingly  permit- 
ted the  agent  to  hold  himself  out  as  manager  of 
its  farm  lands  department  and  to  carry  its  busi- 
ness cards  bearing  that  legend,  then  the  acta 
and  declarations  of  the  agent  were  admissible  on 
the  issue  as  to  whether  in  fact  he  did  so  hold 
himself  out  and  did  make  the  contract  in  ques- 
tion as  the  contract  of  the  principal.  There  be- 
ing other  evidence  to  establish  his  authority  to 
bind  the  principal,  this  evidence  was  admissible 
as  showing  that  be  in  fact  attempted  to  do  so. 
*  *  *  Moreover,  it  has  often  been  held  that, 
if  the  fact  of  agency  be  otherwise  prima  facie 
established,  the  acts  and  declarations  of  the 
alleged  agent  become  admissible  in  corrobora- 
tion. 'Any  declaration  of  the  agent  as  to  his 
authority  would  be  admissible,  when  other  evi- 
dence had  been  shown  from  which  authority  to 
do  the  thing  may  be  inferred ;  or,  if  the  trial 
court  improperly  admitted  declarations  of- the 
agent,  the  error  would  be  cured  by  evidence 
subsequently  introduced  from  which  authority 
might  be  inferred,  and  in  case  such  evidence  was 
introduced  the  question  of  authority  would  be- 
come one  of  fact  for  the  determination  of  the 
jury.'  Eagle  Iron  Co.  v.  Baugh,  147  Ala.  613, 
41  South.  663.  See,  also,  Kelly  v.  Ning  Yung 
Bener.  Ass'n,  2  CaL  App.  460,  84  Pac.  321; 
Ham  y.  Brown  Bros.,  2  Oa.  App.  71,  58  S.  E, 
316 ;  Singer  &  Talcott  Stone  Co.  v.  Hutchinson, 
184  111.  169,  56  N.  B.  353;  31  Oyc.  1666." 

Counsel  for  the  appellant  further  say: 
"The  alleged  agent  could  not  in  any  event  bind 
appellant  by  admissions  concerning  the  ques- 
tion as  to  whether  he  was  contracting  in  behalf 
of  himself  or  in  behalf  of  appellant.  He  could 
not  bind  appellant  by  any  admission  of  appel- 
lant's ownership  where  the  question  to  be  de- 
termined was  as  to  whether  that  particular 
property  was  owned  by  the  agent  or  by  his  al- 
leged principal.  It  requires  but  a  casual  con- 
sideration of  the  dangers  of  such  testimony  to 
show  that  it  should  be  rejected.  The  rule  is 
that  one  cannot  sue  an  agent  where  the  princi- 
pal has  been  disclosed  at  the  time  of  the  trans- 
action involved,  in  the  suit,  and  if  the  agent's 
admission  to  the  effect  that  he  represented  his 
principal  in  transaction  where  he  in  fact  was 
representing  his  own  separate  interest,  were  ad- 
missible then,  be  might,  under  such  rule,  bind 
his  nrincipal  and  .thereby  relieve  himself  from 
liability.  Such  a  rule  would  make  it  hazardous 
to  appoint  agents,  and  profitable  for  agents  to 
procure  appointments." 

But  as  we  read  the  record  this  evidence 
was  not  offered  to  show,  nor  admitted  for 
the  pnrpose  of  showing,  that  the  appellant 
had  an  Interest  In  the  mining  property.  This 
was  shown  by  independent  evidence,  compe- 
tent under  all  circumstances.  It  was  shown 
that  the  appellant 'had  purchased  outstanding 
mortgages  upon  the  corporation's  property, 
and  had  made  advancements  to  It,  taking  a 
combined  chattel  and  real  mortgage  on  such 
property  as  security  therefor;  that  the  com- 
pany had  ceased  mining  operations,  and  that 
its  property  needed  protection  pending  fore- 
closure proceedings  which  were  then  contem- 
plated by  the  appellant  Els  Interest  on 
the  pr<^erty  being  thus  established,  and  It 
being  shown  that  the  agent  had  a  general 
power  of  attorney  to  contract  with  reference 
to  the  appellant's  concerns,  the  evidence  ob- 
jected to^as  admissible  to  show,  as  we  say, 
that  be  had  contracted  In  the  appellant's  be- 
half with  respect  to  the  particular  property. 


In  other  words,  the  respondent  did  not  at- 
tempt to  establish  the  appellant's .  interests 
in  the  property  by  the  declarations  of  the 
agent,  but  only  that  the  agent  had  owitTacted 
In  behalf  of  his  Interests  in  reference  there- 
to. And  herein  the  case  differs  from  the  case 
of  Coldwater  National  Bank  v.  Buggle,  117 
Mich.  416,  75  N.  W.  1067,  principally  reUed 
upon  by  the  appellant  In  the  trial  of  that 
case  the  declarations  of  the  agent  were  re- 
ceived to  show  the  Interests  of  the  alleged 
principal,  and  court  on  appeal  held  the  evi- 
dence inadmissible  for  such  purpose.  With- 
out Inquiry  Into  the  correctness  of  the  rule 
announced,  we  are  clear  that  the  question  de- 
cided is  not  the  question  presented  here. 

[2]  Arthur  H.  Kroll,  while  on  the  witness 
stand,  testified  concerning  bis  purchases  of 
stock  In  the  mining  corporation,  saying  In 
substance  (we  quote  from  the  abstract): 

"I  became  interested  in  this  Spokane  Silver 
Lead  Mining  Company  about  November,  1907. 
I  first  became  interested  in  it  in  a  small  way 
in  July,  1907,  but  went  into  it  further  in  1907. 
My  July  interest  was  $500,  represented  some 
stock,  issued  to  myself.  In  November,  1907,  I 
purchased  under  contract  95,000  shares  of  stock 
to  be  issued  and  paid  for  as  the  company  need- 
ed the  money;   we  paid  $9,500." 

He  was  then  asked  the  question:  "Whose 
stock  was  that  in  fact?"  To  this  question  an 
objection  was  Interposed  on  the  ground  that 
It  called  for  a  conclusion.  The  objection 
was  sustained  by  the  trial  court,  and  the  rul- 
ing Is  assigned  as  error.  But  the  witness 
was  permitted  to  state  In  detail  all  of  the 
circumstances  concerning  the  purchases,  as 
well  as  the  subsequent  disposition  made  of 
the  stock.  The  jury  were  thus  made  ac- 
quainted with  the  facts  and  were  competent 
themselves  to  draw  conclusions  as  to  its  own- 
ership. The  error  In  refusing  to  permit  the 
witness  to  answer  the  particular  qnestlon,  if 
error  at  all,  was  not  so  far  prejudicial  as 
to  require  a  retrial  of  the  action. 

[3]  Error  is  also  predicated  on  the  ruling 
of  the  court  refusing  the  appellant's  offer  to 
testify  that  at  the  time  the  power  of  attor- 
ney given  to  the  son  was  executed  he  bad 
no  Interest  In  the  mining  property ;  in  refus- 
ing to  permit  the  app^ant  to  testify  to  the 
facts  and  circumstances  In  relation  to  giving 
the  power  of  attorney;  and  In  refusing  to 
permit  the  appellant  to  testify  that  he  had 
forbidden  his  son  to  enter  Into  the  contract 
in  question.  But  we  think  the  evidence  was 
properly  rejected  on  the  ground  of  Immate- 
riality. Whether  the  appellant  owned  an 
Interest  In  the  mining  property  at  the  time 
the  power  of  attorney  was  entered  into  could 
not  affect  the  agent's  right  to  contract  with 
reference  thereto  in  the  appellant's  behalf 
after  the  appellant  had  acquired  such  an  in- 
terest The  power  was  general;  it  related 
to  all  business  of  the  appellant,  and  was  as 
applicable  to  after-acquired  interests  as  those 
existing  at  the  time  it  was  executed.  One 
dealing  with  the  agent  with  zeferenoe  to 
particular  property  ou  the  strength  of  tbepow- 
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er  of  attomejr  could  not  be  affected  by  the 
drcnmstance  that  the  principal  acquired  bis 
Interests  in  the  property  subsequent  to  the 
time  the  power  of  attorney  was  executed.  In- 
deed, he  would  rather  have  the  right  to  sup- 
pose that  it  was  executed  in  anticipation  of  a 
subsequent  acquisition  of  such  interests.  So 
with  the  drcumstances  surrounding  the  exe- 
cution of  the  power  of  attorney.  The  effect 
of  such  evidence  could  be  only  to  limit  the 
agent's  authority  thereunder,  and  the  agent's 
authority,  as  betwe«i  the  agent  and  a  stran- 
ger thereto,  must  be  determined  by  the  con- 
tents of  the  Instrument  itself,  it  cannot  be  af- 
fected  by   extraneous  agreements. 

[4]  The  ruling  of  the  court  rejecting  the 
offer  of  the  appellant  to  show  that  he  had 
forbidden  his  son  to  make  the  contract  in 
question  with  the  respondent,  is  Justified  on 
the  principle  that  a  principal  cannot  limit 
his  agent's  general  authority  by  secret  In- 
stnictl<»i.  The  power  of  attorney  was  re- 
corded. To  this  the  respondent  had  access, 
but  he  could  not  know  of  instructions  limit- 
ing the  general  authority  contained  In  the 
recorded  power,  not  communicated  to  him, 
and  no  evidence  was  offered  to  show  that 
they  were  so  communicated. 

[S]  Among  the  instructions  given  by  the 
court  are  the  following: 

"If,  under  the  evidence  and  these  ingtrnctions, 
your  verdict  is  in  favor  of  the  plaintiff,  your 
verdict  will  be  for  the  amounts  prayed  for  in 
the  two  causes  of  action,  to  wit,  the  sum .  of 
$350,  with  interest  thereon  at  the  rate  of  6  ped 
cent,  per  annum,  from  the  30th  day  of  Septem- 
ber, 1909,  on  the  first  canse  of  action ;  and  the 
sum  of  $1,200  with  interest  thereon  at  the 
rate  of  6  per  cent,  per  annum  from  the  30th  day 
of  September,  1910,  on  the  second  cause  of  ac- 
tion. If,  upon  the  other  hand,  your  verdict  is 
in  favor  of  the  defendant,  yonr  verdict  will  be 
simply  for  the  defendant." 

It  is  objected  that  these  instructions  did 
not  i)ennlt  the  jury  to  find  separately  upon 
each  cause  of  action,  but  required  them,  if 
they  found  either  cause  of  action  proven,  to 
return  a  verdict  in  favor  of  the  plaintiff  re- 
gardless of  what  might  be  their  opinion  on 
the  other,  and  it  Is  argued  that  there  was 
evidence  in  the  record  which  might  induce 
the  jury  to  find  In  favor  of  the  plaintiff  on 
the  last  cause  of  action  stated,  which  was  in- 
applicable to  the  other.  If  there  had  been 
no  other  Instructions  concerning  the  issues 
Involved,  we  think  It  may  be  questioned 
whether  the  Instruction  bears  the  interpreta- 
tion the  appellant  puts  upon  them.  The  in- 
structions, however,  as  a  whole  were  not  mis- 
leading. There  was.  It  is  true,  no  spedflc 
instruction  on  the  particular  point,  but  the 
Issues  were  clearly  stated  to  the  jury,  and 
they  were  told  that  they  must  find  for  the 
appellant,  unless  they  found  by  a  preponder- 
ance of  the  evidence  that  the  agent  did  in 
fact  make  the  contracts  with  the  respondent 
as  the  agent  of,  and  for  and  (m  behalf  of, 
the    appellant,    William    Kroll.     Indeed,   It 


seems  to  us,  as  the  respondent  argues,  that' 
the  Instructicms  were  more  objectionable 
from  bis  iralnt  of  view  than  from  the  point 
of  the  appellant,  but  we  are  not  constrained 
to  adopt  either  theory.  We  think  the  jury 
were  no  in  way  miiAed. 

[I]  Lastly,  it  Is  contended  that  the  evi- 
dence was  insufficient  to  justify  the  verdict 
We  think,  however.  It  would  not  profit  to 
enter  upon  a  further  review  of  the  evidence. 
Upon  all  of  the  controverted  Issues  there 
was  substantial  evidence  in  support  of  the 
respondent's  contention.  The  jury's  findings 
thereon  are  therefore  conclusive. 

The  judgment  is  affirmed. 

MORRIS,  0.  J.,  and  MAIN  and  ELUS, 
33.,  concur, 

(89  Wash.  304) 
BARNHART  v,  CHICAGO,  M.  &  ST.  P.  RY. 
CO.     (No.  12866.) 

(Supreme    Court   of    Washington.      Jan.    16, 
1916.) 

1.  NsauGENCx  «=>33— Use  07  Pbopebtt. 

As  a  general  rule  a  private  owner  of  laud 
is  not  liable  to  strangers  who  come  thereon 
without  any  invitation,  -express  or  implied,  and 
receive  an  injury  from  some  agency  on  the 
premises. 

[Ed.  Note. — For  other  cases,  see  Negligence, 
Cent  Dig.  {§  45-47;    Dec.  IMg.  <S=»33.] 

2.  NiGLioENCK  <8=s>39— UsK  OF  Pbopebtt— At- 
TaACTivK  Nuisance. 

Damages  are  recoverable  from  the  owner  of 
land  for  the  death  or  injury  of  a  child  of  tender 
years,  even  though  technically  a  trespasser,  who 
has  been  attracted  to  the  place  of  the  accident 
thereon  by  dangerous  agency  in  the  nature  of 
an  attractive  nuisance. 

[Ed.  Note. — B\)r  other  cases,  see  Negligence, 
Cent  Dig.  {  65;    Dec.  Dig.  «=>39.] 

3.  Neqlioencb  €=939— Use  ot  Pbopebtt— At- 
TBACTivE  Nuisance — Fond. 

A  pond  upon  the  right  of  way  of  defendant 
railroad,  formed  in  a  depression  between  the 
meeting  of  a  grade  and  a  hill,  in  which  surface 
water  or  flood  waters  of  a  river  were  impound- 
ed, and  8  or  10  feet  deep  at  its  deepest  point, 
was  not  such  a  dangerous  agency  as  was  likely 
or  would  probably  result  in  injury  to  children 
attracted  to  it.  and  would  not  subject  the  rail- 
road to  liability  for  damages  for  the  death  of  a 
boy  of  eight  vears,  attracted  to  the  pond  for  the 
purpose  of  play  and  drowned  by  falling  froib  a 
raft 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  f  66;    Dec.  Dig.  <8=930.] 

Department  2.  Appeal  from  Superior 
Court,  Snohomish'  County;  Ralph  Oi  BeU, 
Judge. 

Action  by  Fred  Barnhart  against  the  Gbi- 
cago,  Milwaukee  &  St.  Paul  Railway  Com- 
pany. Judgment  for  plaintiff,  and  defend- 
ant appeals.  Reversed,  and  cause  remanded, 
vTlth  directions  to  dismiss. 

Geo.  W.  Korte,  of  Seattle,  for  appellant 
M.  J.  McGulnness,  of  Snohomish,  for  re- 
spondent 

MAIN,  J.  The  plaintiff  brought  this  action 
for  the  purpose  of  recovering  damages  for 
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tbe  death  of  hla  son,  a  child  eight  years  of 
age.  The  cause  was  tried  to  a  Jury.  At  the 
conclusion  of  all  tbe  evidence  the  defendant 
challenged  the  sufficiency  thereof,  and  moved 
for  a  directed  verdict.  This  motion  was  de- 
nied. The  Jury  returned  a  verdict  for  the 
I^alntilf  in  tbe  sum  of  $650.  Judgment  being 
entered  upon  the  verdict,  the  defendant  ap- 
peals. 

The  facts  briefly  stated  are:  During  the 
latter  part  of  the  year  1011,  the  appellant 
railway  company  was  completing  the  con- 
struction of  its  branch  line  from  Cedar  Falls 
to  Elverett  This  line  passed  through  the 
city  of  Snohomish.  Where  the  line  passed 
through  this  city  it  was  upon  low  lands  ad- 
jacent to  the  Snohomish  river,  and  a  con- 
siderable embankment  or  fill  was  made  upon 
which  the  rails  and  ties  were  laid.  About 
1,200  feet  from  the  west  boundary  of  the 
city  the  railroad  grade  met  a  hill  which 
was  to  the  north  of  the  grade.  The  hill  had 
ah  elevation  of  approximately  25  feet,  upon 
the  side  of  which  grew  brush  or  small  trees. 
The  meeting  of  the  grade  and  the  hill  at  this 
■point  left  a  depression  between  the  two  in 
which  either  surface  water,  or  flood  waters 
of  the  river,  were  impounded  and  created  a 
pond.  The  pond  was  entirely  upon  the  right 
of  way  of  the  railway  company.  On  the 
bank  or  bill  to  the  north  there  was  an  old 
picket  fence  through  which  there  were  a 
number  of  openings.  Above  this  hill  was 
what  is  kpown  as  Second  avenue.  Before  the 
embaiikment  was  constructed  the  flood  waters 
from  the  river  would  at  times  form  a  pond 
in  the  same  vicinity  as  the  pond  in  question, 
but  a  little  further  south,  to  which  boys 
would  resort  for  the  purposes  of  play,  as 
they  did  upon  this  pond.  After  the  pond  in 
question  had  been  formed,  the  boys  of  the 
neighborhood  were  accustomed  to  gather  for 
play,  and  had  constructed  a  raft  out  of  old 
railroad  ties,  or  other  timbers.  The  water 
in  tbe  pond  was  from  8  to  10  feet  deep  at 
the  deepest  point.  In  reaching  the  pond  it 
was  necessary  for  the  boys  to  .go  upon  and 
across  the  private  property  of  the  railway, 
company.  On  February  3, 1912,  tbe  two  sons 
of  the  respondent,  respectively  8  and  6  years 
old,  were  upon  the  raft  upon  the  pond,  at 
play,  when  the  older  of  the  two  fell  into  the 
water  and  was  drowned.  This  action,  as  al- 
ready Indicated,  was  brought  by  his  father. 

[1]  It  is  claimed  that  the  railway  company 
was  negligent  In  failing  to  drain  the  pond. 
The  controlling  question  in  the  case  is  wheth- 
er the  owner  of  tbe  pr(^)erty  upon  which  a 
pond  is  formed,  where  tbe  boys  of  tbe  neigh- 
borhood resort  for  play,  is  guilty  of  negli- 
gence in  failing,  either  to  drain  the  pond,  or 
fence  his  prc^erty  against  such  intrusion. 
The  general  rule,  of  course,  is  that  the  pri- 
vate owner  of  land  is  not  liable  to  strangers 
who  come  thereon  without  any  invitation,  ex- 
press or  implied,  and  receive  an  injury  from 
some  agency  upon  tbe  premises. 

12]  An  exceptim  to  this  general  rule  Is 


made  by  what  is  known  as  the  doctrine  at 
the  turntable  cases.  According  to  this  doc- 
trine damages  may  be  recovered  from  tbe 
owner  for  tbe  death  or  injury  of  a  cliild  of 
tender  years  even  though  technically  a  tres- 
passer, and  who  has  been  attracted  to  tbe 
place  of  the  accident  by  a  dangerous  agency 
which  is  in  the  nature  of  an  attractive  nui- 
sance. Railroad  Ca  v.  Stout,  17  Wall.  657. 
21  L.  Ed.  745;  Clark  v.  Northern  Pac  Ry. 
Ca,  20  Wash.  139,  69  Pac.  636,  59  U  R^  A. 
508;  Union  Pac.  Ry.  Co.  v.  McDonald,  152 
U.  S.  262,  14  Sup.  Ot  619,  38  L.  Ed.  434.  Tbe 
turntable  doctrine  has  been  adopted  by  the 
courts  of  last  resort  in  a  considerable  number 
of  states,  and  rejected  by  almost  an  equal 
number.  There  is  a  tendency  generally  on  tbe 
part  of  courts  which  have  approved  tbe  doc- 
trine to  limit,  rather  than  extend,  its  ap- 
plication. Harris  v.  Cowles,  38  Wash.  331. 
80  Pac.  537,  107  Am.  St  Rep.  847;  Bottum's 
Adm'r  v.  Hawks,  84  Vt  370,  70  AU.  858,  35 
L.  R.  A.  (N.  S.)  440,  Ann.  Cas.  1913A,  1025. 
In  the  case  last  cited  will  be  found  a  review 
of  the  cases  which  support  tbe  statement  as 
to  tbe  tendency  to  limit  tbe  doctrine. 

[3]  The  question  here  presented  is  not 
whether  tbe  owner  of  property  may  be  liable: 
(a)  By  reasiXk  of  a  trap  or  pitfall  upon  bis 
property  which  may  produce  the  death  or  in- 
Jury;  (b)  a  bidden  or  concealed  danger;  or 
(c)  a  dangerous  agency  in  close  proximity, 
or  so  near  a  highway  that  in  the  use  of  tbe 
highway  an  accident  may  occur — but  is 
whether  a  pond  of  water  is  a  dangerous 
agency  such  as  will  subject  the  owner  of  tbe 
property  to  liability  for  damages  for  the 
death  of  a  child  of  tender  years,  attracted 
to  the  pond  for  the  purpose  of  play.  Tbe 
turntable  doctrine  makes  the  owner  liable  be- 
cause  the  dangerous  agency  was  attractive  to 
children  of  tender  years,  and  in  playing  about 
or  with  such  agency  accident  or  injury  would 
probably  result.  That  a  pond  of  water  is  at- 
tractive to  boys  for  the  purposes  of  play, 
swimming,  and  fishing  no  one  will  deny.  But 
its  being  an  attractive  agency  Is  not  sufiicient 
to  subject  tbe  owner  to  Uability.  It  must  be 
an  agency  such  as  Is  liUely,  or  will  probably, 
result  in  injury  to  those  attracted  to  it 
That  many  boys  every  year  lose  their  lives 
by  drowning  is  a  matter  of  common  knowl- 
edge. But  tbe  number  of  deaths  in  compari- 
son to  the  total  number  of  boys  that  visit 
ponds,  lakes,  or  streams  for  purposes  of  play, 
swimming,  and  fishing  is  comparatively 
small.  It  would  be  extending  tbe  doctrine 
too  far  to  hold  that  a  pond  of  water  is  an 
attractive  nuisance,  and  therefore  ccMnes 
within  the  turntable  cases.  There  are  a 
number  of  analogous  cases  which  iwould 
support  the  holding  that  an  owner  is  not 
liable  for  the  death  of  a  child  drowned  in  a 
pond.  But  in  this  case  it  is  not  necessary  to 
support  tbe  holding  by  analogous  cases  when 
there  is  ample  direct  authority  upon  which 
it  may  be  rested.  Emond  v.  Kimberly-Clark 
Co.,  159  Wis.  83,  149  N.  W.  760;   SulUvan  v. 
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Huldek<^>er,  27  App.  CSas.  (D.  C.)  154,  6  L. 
B.  A  (N.  S.)  263,  7  Ann.  CaB.  196;  Petere  v. 
Bowman,  116  CaL  345,  47  Pac.  113,  598,  56 
Am.  St  Rep.  106;  Thompson  t.  111.  Cent  B. 
Co.,  106  Miss.  636,  63  South,  185,  47  Ll  R. 
A  (N.  S.)  1101;  Stendal  v.  Boyd,  73  Minn. 
53,  75  N.  W.  735,  42  r*  R.  A  288,  72  Am.  St 
Rep.  597.  Those  cases  are  all  from  courts 
that  approve  the  turntable  doctrine.  In  each 
of  them  a  boy  bad  lost  his  life  by  drowning, 
the  youngest  of  which  was  4,  and  the  oldest 
11,  years;  and  tn  each  of  them  It  was  held 
that  there  was  no  liability  for  the  death  of  a 
child  that  occurred  In  an  artificial  pond.  In 
the  Peters  Case  It  was  said: 

"It  Is  not  contended  by  appellant  that  the 
rule  of  the  turntable  cases  has  ever  been  applied 
to  facts  like  those  in  the  case  at  bar;  his  con^ 
tention  is  that  the  reasoning  and  philosophy  of 
the  rule  ought  to  extend  it  to  a  case  like  the 
one  at  bar.  But  the  same  reasoning  does  not 
apply  to  both  sets  of  cases.  A  body  of  water 
— either  standing  as  in  ponds  and  lakes,  or  run- 
ning as  in  rivers  and  creeks,  or  ebbing  and 
flowing,  as  on  the  shores  of  seas  and  bays- 
is  a  natural  object  incident  to  all  countries 
which  are  not  deserts.  Such  a  body  of  water 
may  be  found  in  or  close  to  nearly  every  city 
or  town  in  the  land,  the  danger  of  drow.ning  in 
it  is  an  apparent  open  danger,  the  knowledge 
of  which  is  common  to  all,  and  there  is  no  just 
view  consistent  with  recognized  rights  of  prop- 
erty owners,  which  would  compel  one  owning 
land  upon  which  such  water,  or  part  of  it, 
stands  or  flows,  to  fill  it  up,  or  surround  it  with 
an  impenetrable  wall." 

In  the  Sullivan  Case,  after  reviewing  the 
'  authorities,  it  was  said: 

"Without  citing  other  authorities,  we  are  per- 
suaded that  the  conclusions  in  the  cases  oted 
and  the  reasoning  upon  which  they  are  based 
are  correct,  and  that  in  a  case  such  as  the  one 
at  bar  it  would  be  unjust  to  hold  the  landowner 
liable  for  the  death  of,  or  injury  to,  a  child  of 
10  years  of  age.  We  do  not  consider  that  the 
appellee  was  negligent  in  not  taking  steps  to 
prevent  the  trespassing  upon  her  land  by  boys 
of  such  age  as  plaintiff's  intestate.  To  hold 
landowners  responsible  under  such  circumstanc- 
es would  be  to  impose  upon  them  an  oppressive 
burden,  and  shift  the  care  of  children  from  their 
parents  to  strangers.  Every  man  who  has  been 
brought  up  with  the  freedom  allowed  to  Ameri- 
can boys  knows  that  you  might  as  well  try  to 
dam  the  Nile  with  bulrushes  as  to  keep  boys 
away  from  ponds,  pools,  and  other  bodies  of 
water." 

The  case  of  the  City  of  Pekin  t.  McMahon, 
Adm'r,  154  111.  141,  39  N.  Bi  484,  27  I*  R.  A. 
206,  45  Am.  St  Rep.  114,  in  its  reasoning  is 
oat  of  harmony  with  the  cases  above  cited; 
and  it  is  the  only  case,  so  far  as  our  informa- 
tion goes,  which  would  sustain  liability. 
That  case  could  have  been  rested  upon  a  dif- 
ferent ground  and  brought  within  one  of  the 
classes  in  which  it  Is  well  recognized  that 
liability  exists.    It  is  not,  however,  so  rested. 

The  respondent  relies  upon  the  case  of 
Bjork  V.  Tacoma,  76  Wash.  225,  135  Pac. 
1005,  48  L.  R.  A.  (N.  S.)  331.  That  case,  how- 
ever, is  distinguishable  from  this.  There  a 
child  3  years  old  was  drowned  by  falling 
into  an  opening  in  a  flume  which  was  24 
inches  square.  The  flume,  other  than  this 
particular  opening,  was  covered.    This  was 


a  dangerous  agency  which  was  attractive  to 
children,  and  in  the  event  a  child  should  fall 
into  the  flume,  death  by  drowning  was  inevi- 
table. It  was  not  of  the  same  nature  as  a 
pond  where  children  are  accustomed  to  play, 
and  where  comparatively  few  lose  their  lives 
by  drowning.  In  the  BJork  Case,  Oty  of 
Pekin  v.  McMahon,  Adm'r,  supra,  was  cit- 
ed as  analogous ;  but  in  citing  that  case, 
It  was  not  the  intention  of  the  court  to  adopt 
all  of  the  reasoning  contained  in  the  opin- 
ion. To  bold  that  a  pond  is  an  attractive 
nuisance  within  the  doctrine  of  the  turntable 
cases  would  be  an  extension  of  that  rule  be- 
yond Its  proper  limitations. 

The  Judgment  will  be  reversed,  and  the 
cause  remanded,  with  directions  to  dismiss. 

MORRIS,  C.  J.,  and  BAUSMAN,  PARKER, 
and  HOLCOMB,  JX,  concur. 


(89  Wash.  876) 
GERMAN-AMERICAN  STATE  BANK  v. 
SEATTIiE  GRAIN  CO.     (No.  12861.) 

(Supreme  Court  of  Washington.     Jan.  24, 
1916.) 

1.  Chattxl  Mobtgaqks  iS=>275— Fobbclosubb 
—Pasties. 

In  an  action  to  foreclose  a  chattel  mort- 
gage on  a  crop,  defendant  to  whom  the  mortga- 
gor had  delivered  part  of  the  crop  in  payment  of 
a  previous  indebtedness,  and  whose  possession 
was  known  to  the  mortgagee  prior  to  the  com- 
mencement of  the  action,  while  a  proper,  was 
not  a  necessary,  party  thereto. 

[Ed.  Note.— For  other  cases,  see  Chattel  Mort- 
gages, Cent  Dig.  {  562;   Dec.  Dig.  <8=s>27S.] 

2.  Chattel  Mobtoaoes  «=»170— Acts  Con- 
srriTUTiNa  CoNVEKBioN — Grain   in   Wabe- 

H0U8E. 

Where  a  chattel  mortgage  upon  a  wheat 
crop  gave  the  mortgagee  a  lien  of  which  de- 
fendant had  notice  through  the  public  records, 
defendant's  taking  of  part  of  the  .crop  and  com- 
mingUng  it  with  Its  own  wheat  was  an  act  of 
conversion. 

[Ed.  Note.— For  other  cases,  see  Chattel  Mort- 
gages, Gent  Dig.  $  305 ;   Dec.  Dig.  <S=>170.] 

3.  Chattel  Mobtoaoes  ^=3l36— DsnciENCT 
JtTDOUBNT— Action  Against   Pabtt  Con- 

VKBTINO    PBOPEBTT. 

The  lien  of  mortgagee  of  a  crop  of  wheat 
was  not  lost  by  seeking  judgment  on  its  debt 
and  obtaining  a  foreclosure  resulting  in  a  defi- 
ciency judgment  and  the  mortgagee  might  pro- 
ceed against  one  who  had  converted  a  part  of 
the  wheat 

[Ed.  Note.— For  other  cases,  see  Chattel  Mort- 
gages, (3ent  IMg.  {{  220-226;  Dec.  Dig.  «=> 
136.] 

4.  Chattei,  Mobtoaoes  «=»136-nJunoMENT— 
Security. 

In  such  proceeding,  the  judgment  for  the 
debt  operated  neither  as  a  waiver  nor  a  release 
of  the  security. 

{Ed.  Note. — For  other  cqpes,  see  Chattel  Mort- 
pges.  Cent  Dig.  |i  220-226;    Dec  Dig.  «==> 

6.  Chattel  Mobtoaoes  «=»13&— Lien— Equi- 
ties. 

The  rights  of  the  holder  of  a  chattel  mort- 
gage on  a  crop  were  superior  to  any  equities  in 
one   who  had   received   a  pert  of  the  crop  in 
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payment  of  an  indebtedness  for  sacks  furnished 
the  mortgagor  the  previous  year. 

[Ed.  Note.— For  other  cases,  see  Chattel  Mort- 
gages, Cent.  Dig.  {{  228-236;    Dec.  Dig.  «=> 

Department  2.  Appeal  from  Supetlor 
Court,  Adams  County ;  O.  B.  Holcmnb,  Judge. 

Action  by  tbe  German-American  State 
Bank  against  the  Seattle  Grain  Company. 
Judgment  for  plaintlil,  and  defendant  ap- 
peals   A£Srmed. 

Wakefield  &  Witherspoon,  of  Spokane,  for 
appellant  O.  K.  Lorell,  of  BltzvUle,  for  re- 
spondent. 

MOBBIS,  O.  J.  Bespondent  was  the  hold- 
er of  two  (diattel  mortgages  upon  the  wheat 
crop  of  one  Setters,  an  Adams  county  farmer, 
the  amount  secured  by  these  mortgages  being 
$9,500.  After  the  wheat  was  harvested  Set- 
ters delivered  approximately  1,000  bushels 
of  the  grain  to  appellant  in  payment  of  an 
Indebtedness  of  $666.40  for  sacks  furnished 
the  previous  year.  Appellant,  upon  receiving 
the  grain,  placed  it  in  its  warehouse  in  a 
common  mass  with  other  grain  of  like  quality 
purchased  by'api)ellant  from  other  farmers. 
This  fact  coming  to  the  knowledge  of  re- 
spondent, it  began  a  foreclosure  of  its  mort- 
gages, making  Setters  only  defendant  A 
decree  of  foreclosure  was  entered,  the  prop- 
erty in  Setters'  possession  sold,  and  a  de- 
ficiency Judgment  entered  against  Setters  in 
the  sum  of  $1,656.60.  Thereupon  respondent 
commenced  this  action  against  appellant  to 
recover  the  value  of  the  wheat  obtained  by 
it  from  Setters  claiming  a  conversion.  Judg- 
ment was  entered  in  its  favor,  and  £he  grain 
company  appeals. 

[1-3]  It  is  contended  first  that  the  fore- 
closure action  Is  a  bar  to  this  action.  Tbe 
argument  supporting  this  claim  is  that,  it 
appearing  that  respondent  knew  prior  to  the 
commencement  of  the  foreclosure  proceeding 
that  appellant  was  in  possession  of  a  portion 
of  tbe  wheat,  it  was  a  necessary  party  to  the 
foreclosure  proceeding  if  respondent  Intended 
to  hold  it  liable  for  the  value  of  the  wheat  in 
its  possession.  This  contention  is  not  sound. 
Appellant  was  a  proper,  but  not  a  necessary, 
party  to  the  foreclosure  suit  The  mortgages 
gave  respondent  a  Uen  upon  tbe  wheat,  of 
which  appellant  had  notice  tlirough  the  pub- 
lie  recorda  When,  therefore.  It  took  the 
wheat  from  Setters  and  commingled  it  with 
Its  own,  it  was  an  act  of  conversion.  The 
lien  of  tbe  mortgages  still  existed,  and  these 
liens  were  not  lost  when  the  bank  sought 
Judgment  on  its  debt  together  with  a  fore- 
closure of  its  security.  The  foreclosure  pro- 
ceeding resulted  in  a  deficiency  Judgment 
against  the  mortgagor,  and  when  theaecurity 
failed  to  extinguish  the  debt  the  mortgagee 
had  the  right  to  proceed  against  any  person 
who  had  converted  any  part  of  the  security, 
and  tills  right  was  In  nowise  dependent  ui>on 
whether  tbe  («te  ao  converting  waa  or  was  not 


a  party  to  the  foredosore  proceedings.  La 
Bue  V.  St  Antbony  te  D.  Elevator  Co.,  17  S. 
D.  91,  95  K  W.  292;  Boydston  r.  Morris,  71 
Tex.  697,  10  S.  W.  881. 

14]  The  Judgment  for  tbe  debt  in  the  fore- 
closure action  operated  neither  as  a  waiver 
nor  a  relesise  of  the  security.  Munde  Natton- 
al  Bank  v.  Brown,  112  Ind.  474,  14  N.  E.  S.'SS. 

[6]  The  second  contention  is  that  resptmd- 
ent  was  equitably  bound  to  pay  the  sack  ac- 
count due  appellant  upon  which  the  wlieat 
obtained  was  credited.  In  tbe  fkioe  of  re- 
spondent's lien  and  its  right  to  proceed 
against  either  the  property  or  the  person 
wrongfully  appropriating  it,  it  is  needless  to 
discuss  any  equities  resting  in  appellant 
Whatever  its  rights  may  have  been  they  were 
subject  to  those  evidenced  by  respondent's 
liens. 

The  Judgment  is  affirmed. 

BAUSMAN,  MAIN,  PABKEB,  and  ELLIS, 
JJ.,  concur, 

(89  Wash,  no 
EODGEBS  T.  FIDELITY  ft  DEPOSIT  CO. 

OF  MABTIiAND.     (No.  12894.) 
(Supreme  Court  of  Washington.    Jan.  15, 1910.) 
States  $=s>101  —  Publio  Wobk  —  Sttrktt  ow 
Coktbactob'b  Bond  —  Suiticiknct  of  No- 

TICB 

Under  Rem.  ft  BaL  Code,  t  1161,  giving  a 
right  of  action  for  labor  and  material  fumislt- 
ed  upon  a  public  work  as  against  the  contrac- 
tor's bond  if,  within  SO  days  after  the  comple- 
tion of  the  contract  with  and  acceptanpe  of  the 
work  by  the  public,  the  person  performing  la- 
bor, etc.,  shall  present  to  tne  public  board,  coun- 
cil, etc.,  a  notice  in  writing  that  he  has  a  claim 
in  a  certain  amount  agamst  the  contractor's 
bond,  signed  by  the  claimant  the  filing  of  such 
notice  of  claim  is  an  absolute  prerequisite  to  a 
right  of  action  on  the  bond;  and  a  paper  filed 
by  one  who  had  furnished  labor  and  material  to 
the  contractor  for  a  state  hospital,  addressed 
to  the  state  board  of  control,  inclosing  a  state- 
ment of  an  unsettled  balance  due,  was  insuffi- 
cient as  a  notice  of  claim,  and,  as  the  surety  has 
a  right  to  know  what  claims  are  made  against 
it,  It  was  not  liable  to  an  action  on  the  bond. 
[Ed.  Note.— For  other  cases,  see  States.  Cent 
Dig.  f  98;   Dec.  Dig.  <8s3l01.] 

Department  2.  Appeal  from  .  Superior 
Court,  King  County;    Everett  Smith,  Judge. 

Action  by  Clurles  W.  Bodgers,  doing  busi- 
ness as  the  Charles  W.  Bodgers  Company, 
against  the  Fidelity  &  Deposit  Company  of 
Maryland.  Judgment  for  plaintUt,  and  de- 
fendant appeals.    Beversed. 

Trefethen  &  Grinstead,  of  Seattle,  for  ap- 
pellant Alfred  Gfeller,  of  Seattle,  for  re- 
spondent 

PABKEB,  J.  The  plalntlfl,  Charles  W. 
Bodgers,  seeks  recovery  upon  a  bond  execut- 
ed by  the  defendant,  Fidelity  &  Deposit  Com- 
pany of  Maryland,  under  the  providons  of 
sections  116&-1161,  Bem.  &  Bal.  Code,  relat- 
ing to  security  for  labor  and  materials  fur^ 
nished  upon  public  works.  The  trial  was  be- 
fore tbe  superior  court  without  a  Jury,  and 
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resulted  In  findings  and  judgment  in  favQr  of 
the  plaintiff,  from  whldi  tbe  defendant  has 
appealed. 

In  Aagost,  1911,  T.  Stnoser  &  Son,  con- 
tractors, entered  into '  a  contract  witb  the 
state  of  WasMngton  for  tbe  construction  of 
a  building  for  the  Northern  Hospital  for  tbe 
Insane.  Appellant  became  surety  npon  the 
contractors'  bond,  the  bond  being  conditioned 
as  prescribed  by  section  llSl,  Bern.  &  Bal. 
Code.  Bespondent  furnished  labor  and  ma- 
terial to  the  contractors  in  the  construction 
of  the  building.  In  December,  1912,  the 
building  being  completed,  It  was  acc^>ted  by 
the  state  board  of  control.  About  tbe  time 
of  the  completion  and  acceptance  of  the 
building  respondent  filed  with  the  state 
board  of  control  a  i>aper  which  he  claims 
was  Bufllcient  notice  of  his  claim  against  the 
bond  as  required  by  section  1161,  Rem.  & 
Bal.  Ck>de.  The  paper  so  filed  with  the  board 
«f  contnA  by  respondent  reads  as  follows: 
"Seattle,  No^  29,  1912. 

"State  Board  of  Control,  Olympia,  Wash.— 
Gentlemen:  Inclosed  we  band  you  statement 
of  unsettled  balance  due  us  on  labor  and  mate- 
rial furnished  T.  Strauser  &  Son  for  the  North- 
ern Hospital  for  Insane,  Sedro  Woolley,  Wash., 
that  proper  precautions  may  have  been  taken. 
"Xonrs  respectfully, 

"Chas.  W.  Bodgers  Co., 

"By  A.  P.  Bobinson. 

"P.  S.— Win  yon  please  let  us  know  with  what 
bonding  company  this  company  is  bonded  on 
this  work?    Inclosed  find  stamp  for  reply. 

"B" 

'XShas.  W.  Bodgers  Co.,  Jobbers  and  Contractors, 

"Seattle,  Not.  27,  1912. 
"F.  Strauser  &  Son,  Spokane,  Wash. 

"Aug.    2&    Balance flOOl.69. 

"Balance  due  on  labor  and  material  furnished 
them  in  Northern  Hospital  for  Insane,  Sedro 
Woolley,  Wash. 
"To  State  Board  of  Control,  Olympfa  Wash." 

Tbe  only  question  we  are  called  npon  to 
consider  is  aa  to  the  sufficiency  of  this  com- 
munication to  the  board  of  control  as  a  no- 
tice of  claim  against  the  bond  executed  by 
appellant  as  surety  entitling  respondent  to 
sue  appellant  as  surety  upon  the  b(md.  This 
is  to  be  determined  from  the  provisions  of 
section  1161,  Bem.  &  BaL  Code,  which,  so  far 
as  we  need  here  notice  them,  read  as  fol- 
lows: 

"  *  *  *  All  such  persons  mentioned  in  said 
■action  IISO  shall  have  a  right  of  action  in  his, 
her,  or  their  own  name  or  names  on  such  bond, 
for  the  full  amount  of  all  debts  against  such 
eontractor,  or  for  work  done  by  such  laborers 
or  mechanics,  and  for  materials  furnished  or 
provisions  and  goods  supplied  and  furnished  in 
tlie  prosecution  of  such  work,  or  the  malcing  of 
such  improvements:  Provided,  that  such  per- 
sons shall  not  have  any  right  of  action  on  such 
bond  for  any  sum  whatever,  unless  within  thir- 
ty days  from  and  after  the  completion  of  the 
contract  with  and  acceptance  of  the  work  by 
the  board,  council,  commission,  trustees,  or  body 
acting  for  the  state,  county  or  municipality,  or 
other  public  body,  city,  town  or  district,  the 
Iat>orer,  mechanic  or  sulicontractor,  or  material- 
man, or  person  claiming  to  have  supplied  mate- 
rials, provisions  or  goods  for  the  prosecution 
of  such  work,  or  the  making  of  such  improve- 
ment, shall  present  to  and  file  with  such  board, 
council,  commission,  trustees  or  body  acting  for 


the  state,  county  or  municipality,  or  other  pub- 
lic body,  city,  town  or  district,  a  notice  in  writ- 
ing in  substance  as  follows: 

''To  (here  insert  the  name  of  the  state,  county  oz 

municiimUty  or  other  public  l>ody,  dty,  town 

or  district): 

"Notice  is  hereby  given  that  the  undersigned 

(here  insert  the  name  of  the  laborer,  mechanic 

or    subcontractor,    or    materialman    or    person 

claiming  to  have  furnished  labor,  materials  or 

provisions  for  or  upon  such  contract  or  work) 

has  a  claim  in  the  sum  of  dollars  (here 

insert  the  amount)  against  the  bond  taken  from 
(here  insert  the  name  of  the  principal  and 


surety  or  sureties  upon  such  bond)  for  the  work 
of (here  insert  a  brief  mention  or  descrip- 
tion of  the  work  concerning  which  said  bond 
was  taken). 

"(Here  to  be  signed) . 

"Such  notice  shall  be  signed  by  the  person  or 
corporation  making  the  claim  or  giving  the  no- 
tice ;  and  said  notice,  after  being  presented  and 
filed,  shall  be  a  public  record  open  to  inqtection 
by  any  person." 

In  view  of  tbe  language  of  section  1161, 
above  quoted,  that  "such  persons  shall  not 
have  any  right  of  action  on  such  bond  for 
any  sum  whatever"  unless  they  "shall  pre- 
sent to  and  file  with  such  board"  the  prescrib- 
ed notice  of  claim.  It  seems  that  argument  is 
hardly  necessary  to  demonstrate  tliat  the 
fiUng  of  such  notice  of  claim  Is  an  absolute 
prerequisite  to  tbe  claimant's  right  to  sue 
the  surety  npon  tbe  bond.  Huggins  v.  Suth- 
erland, 89  Wash.  552,  82  Pac.  112;  Crane 
Company  v.  MboH.  Indemnity  Co.,  48  Wash. 
516,  86  Pac.  849. 

It  seems  equally  plain  to  us  from  the  laui 
guage  of  tbe  statute  above  quoted  that  the 
claimant  must,  as  a  prerequisite  of  his  right 
to  sue  the  surety  upon  the  bond,  state  In  his 
notice,  at  least  In  substance,  that  be  "has 
a  claim  *  *  •  against  the  bond,"  desig- 
nating It  by  naming  the  principal  and  sure- 
ties, and  that  it  Is  not  sufficient  that  he  make 
a  statement  In  bis  notice  of  claim  that 
amounts  to  nothing  more  than  a  «tatement  of 
his  claim  against  the  contractor,  bis  original 
debtor.  The  turetiet  upon  tveh  bond*  have  a 
right  to  know  what  claims  are  being  made 
against  them,  by  timely  filing  of  the  required 
notice.  It  Is  not  enough  that  the  claimant 
makes  some  claim  against  the  contractor,  his 
debtor,  or  against  funds  which  may  l>e  due 
the  contractor.  This  is  the  substance  of  our 
holding  In  Bobinson  Manufacturing  Ca  v. 
Bradley,  71  Wash.  611,  129  Pac.  882. 

Counsel  for  respondent  call  our  attention 
to  and  rely  upon  our  decisions  In  Strandell 
T.  Moran,  49  Wash.  633,  95  Pac.  1106,  and 
Cascade  Lumber  Co.  v.  JEtaa.  Indemnity  Co., 
56  Wash.  603,  106  Paa  158.  These  decisions, 
however,  as  pointed  out  in  Bobinson  Mfg.  Co. 
V.  Bradley,  supra,  deal  with  notices  which 
In  fact  did  make  a  plain  statement  of  claim 
against  the  bond,  and  they  are  therefore  not 
out  of  harmony  with  tbe  conclusion  we  here 
reach.  We  are  of  the  opinion  that  the  paper 
filed  with  tbe  state  board  of  control  by  re- 
spondent is  not  such  a  notice  of  claim  as  is 
required  by  the  provisions  of  section  1161, 
Bern.  &  Bal.  Code,  above  quoted,  In  that  it 
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fails  to  contain  any  statement  by  respond- 
ent that  be  makes  a  claim  against  the  bond. 

Finding  respondent's  notice  of  claim  in- 
sufficient, we  conclude  that  he  has  no  right 
to  recover  against  appellant  as  surety  upon 
the  bond  and  that  therefore  the  Judgment 
must  be  reversed.    It  Is  so  ordered. 

Respondent,  Rodgers,  has  given  notice  of 
and  prosecutes  a  cross-appeal,  daiming  error 
of  the  trial  court  in  disallowing  him  certain 
claimed  costs  and  disbursements.  In  view 
of  our  disposition  of  the  appeal  of  Fidelity 
&  Deposit  Company,  the  cross-api)eal  of 
Rodgers  need  not  be  further  noticed. 

Appellant,  Fidelity  &  Deposit  Company, 
will  recover  its  costs  both  in  the  superior 
court  and  in  this  court 

MORRIS,  C.  J.,  and  BAUSMAN,  HOL- 
COMB,  and  MAIN,  JJ.,  concur. 

(89  Wash.   366) 

NORTH  AMERICAN  LUMBER  CO.  v.  CITY 
OF  BLAINE  et  aX.     (No.  12847.) 

(Supreme  Court  of  Washington.     Jan.  20, 
1916.) 

1.  MXTNICIPAI,  COBPOBATIONS  ^=S>513— PUBUO 

IMTBOVEMENTS— Assessment— TiDELANDs. 
A  lumber  company,  which  in  its  own  be- 
half bad  broujrht  an  action  to  enjoin  assess- 
ments for  a  public  improvement  upon  its  lease- 
hold interests  in  a  harbor  area  and  upon-  its 
tidelands,  after  obtaining  an  injimction  against 
the  proposed  improvement  on  the  ground  that 
the  leasehold  interests  were  not  assessable,  had 
'no  right  to  question  assessments  levied  upon 
tidelands  other  than  those  belonging  to  it. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  U  118&-1193,  1105- 
1200;    Dec.  Dig.  ^=>513.] 

2.  Municipal  Cobfobations  <s=»513— Pubuo 
lupbovbments  —  injunction  —  jublsdic- 

TION    OP    MUNIClPAUtiy. 

Where  a  lumber  company  was  assessed  for 
a  public  improvement  upon  its  leasehold  in- 
terests in  a  harbor  area  and  upon  its  tidelands, 
and  no  objection  was  made  to  the  assessment 
on  the  tidelands  or  any  appeal  taken  therefrom, 
the  fact  that  the  lumber  company  was  seeking 
an  injunction  by  appeal  to  the  Supreme  Court 
from  the  dismissal  of  its  case  in  the  superior 
court  did  not  deprive  the  city  of  jurisdiction  to 
proceed  to  the  completion  of  the  improvement 
and  to  assess  property  assessable  for  local  im- 
provements. 

[Ed.  Note. — For  other  cases,  see  Mimicipsl 
Corporations,  Cent.  Dig.  {{  1188-1193,  1195- 
1206;    Dec.  Dig.   <8=»513.] 

3.  MUNICIPAI.  COBPOBATIONS  «=3422— PUBUC 
IMPBOVEMENT  —  PbOPEBTT  LIABLE  —  TinK- 
LANDS. 

Tidelands  owned  by  private  persons  are  as 
sessable  as  any  other  pnvate  property  to  pay 
the  cost  of  local  improvements. 

[Ed.  Note. — For  other  oases,  see  Municipal 
Corporations,  Cent.  Dig.  {  1028;  Dec  Dig. 
«=»422.] 

4.  Municipal  Cobpobations  €=9426— Public 

IMPKOVEMBNTS— PBOPEBTT     lllABLB— PuBLJO 

Pbopekty. 

A  leasehold  interest  In  a  harbor  area  leased 
from  the  state  is  not  assessable  to  pay  the  cost 
of  local  improvements. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  if  1035-1037;  Dec 
Dig.  <S=»428.] 


5.  Municipal  Cobpobations  «=>^3  —  Cos- 
nsHATioN  op  Assessment— Eetect. 

Where  a  city,  having  jurisdiction  of  On 
subject-matter,  assessed  tiddands  for  •  public 
improvement  and  gave  due  notic*  of  the  cob- 
flrmation  of  the  assessment  roll  by  the  dtj 
council,  and  plaintiff  lumber  company,  the  oini- 
er  of  tidelands  assessed,  presented  no  objection 
to  the  confirmation  and  took  no  appeal  tber^ 
from,  such  confirmation  was  a  final  determins- 
tion,  binding  upon  all  owners  of  tidelands,  in- 
cluding the  company. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations.  Cent  Dig.  U  1001-1093,  1160- 
1165;   Dec  Dig.  «=3493.] 

6.  Municipal  Cobpobations  (d=>4a6 — AfSEss- 

ment— Public  Lands— Statuies. 

Laws  1915,  p.  363,  subjecting  aU  leaaeht^ 
interests  and  rights  of  private  persons  in  or  to 
harbor  areas  within  the  limits  of  an  incorporat- 
ed city,  etc,  to  assessment  for  public  improT*- 
ments,  had  no  effect  upon  a  city's  prior  asse»- 
ments  on  such  interests  for  local  improvements. 

[Ed.  Note. — For  other  cases,  see  Manicip*! 
Corporations,  Cent  Dig.  U  1035-1037;  Dw- 
Dig.  <S=»426.] 

Department  2.  Appeal  from  Snpeiior 
Court,  Whatcom  County;  Ed.  EL  Hardhi, 
Judge. 

Action  by  the  North  American  Xjiimlier 
Company  against  the  City  of  Blaine  and  oth- 
ers. Judgment  for  plaintiff,  and  defendants 
appeal.  Reversed  in  part,  and  affirmed  in 
part 

George  D.  Montfort,  of  Blaine,  for  appel- 
lants. Walter  B.  Whitcomb,  of  Bellinsbam. 
for  respondent 

PARKER,  J.  The  plaintiff,  North  Ameri- 
can Lumber  Company,  commenced  this  a<^ 
tion  in  the  superior  court  for  Whatcom  coun- 
ty, seeking  to  enjoin  the  city  of  Blaine  and 
Its  officers  from  constructing  a  local  street 
improvement  and  levying  local  special  as- 
sessments to  pay  for  the  same.  The  trial 
resulted  in  denial  of  the  relief  prayed  for 
and  dismissal  of  the  action  by  the  superior 
court,  from  which  the  plaintifit  appealed  to 
this  court,  and  secured  a  reversal  of  the 
judgment  of  the  superior  court  and  the  re- 
manding of  the  cause  to  the  superior  conrt. 
"with  instructions  to  enjoin  the  ImproTement 
as  proposed."  The  decision  of  this  court  is 
reported  in  81  Wash.  13,  142  Pac.  438.  The 
cause  is  again  before  us  npon  appeal  taken 
by  the  city  from  the  Judgment  entered  by 
the  superior  court  upon  the  going  down  of 
the  remittitur,  which  it  is  insisted  is  not  the 
proper  Judgment  to  be  now  rendered.  In  view 
of  the  fact  that  the  improvement  was  fully 
constructed,  the  special  assessments  levied 
and  confirmed,  and  bonds  issued  against  the 
special  fund  so  created,  and  delivered  to  the 
contractor  In  payment  of  the  Improvement 
before  the  rendering  of  the  decision  of  this 
court,  and  while  there  was  no  restraining 
order  or  injunction  In  force  preventing  the 
dty  from  so  proceeding.  It  wUl  be  con- 
ducive to  clearness  to  summarize  ail  the  con- 
trolling facts  here,  though  It  will  in  a  meas- 


^E»For  other  casaa  aee  sema  topic  and  KBY-NUMBER  In  aU  Key-Numbered  Digests  and  Indexes 

.    Digitized  by  CjOOQ  IC 


WashJ 


KOKTH  AMERICAN  LUMBER  CX).  v.  CITY  OF  BLAINE 


447 


ure  be  a  repetition  of  facts  appearing  In  our 
former  decision. 

On  January  20,  1013,  tlie  city  council  of 
Blaine  declared  via  intention  to  improve  that 
portion  of  E  street  lying  within  the  harbor 
area  and  the  tidelands  in  the  city  and  to 
assess  the  cost  thereof  against  the  property 
benefited  thereby,  defining  the  proposed  local 
Improvement  district.  Including  the  property 
to  be  assessed.  This  proposed  district  in- 
cluded certain  portions  of  the  harbor  area, 
which  the  lumber  company  held  under  lease 
from  the  state,  and  also  certain  tidelands 
owned  by  the-  lumber  company.  On  Febru- 
ary 17,  1913,  after  due  notice  furnishing  prop- 
erty owners  an  opportunity  to  protest  against 
the  making  of  the  proposed  Improvement, 
the  council  duly  passed  Ordinance  No.  428, 
finally  providing  for  the  construction  of  the 
improvement  and  for  the  creation  of  a  local 
Improvement  district,  including  that  portion 
of  the  harbor  area  upon  wlilch  the  lumber 
company  held  a  leasehold  interest  from  the 
state,  and  also  the  lumber  company's  tide- 
lands,  with  other  property  to  be  charged  by 
assessment  with  the  cost  of  the  Improve- 
ment, and  for  the  issuance  of  local  improve- 
ment bonds  against  the  special  fund  to  be 
created  by  such  assessments  to  ttay  for  the 
Improvement.  On  March  12,  1913,  this  ac- 
tion was  commenced  by  the  lumber  company 
in  the  superior  court  for  Whatcom  county, 
praying  for  an  Injunction  restraining^  ttie 
dty  from  proceeding  with  the  proposed'  im- 
provement and  assessments  and  for  general 
relief.  The  lumber  company  sued  as  a  gen- 
eral taxpayer  of  the  dty,  as  the  owner  of 
a  leasehold  interest  in  the  harbor  area  to 
be  assessed,  and  as  the  owner  of  certain 
tideland  blocks  to  be  assessed.  The  lumber 
company  rested  its  right  to  an  injunction 
u]K>n  the  theory  that  the  harbor  area  was 
not  subject  to  assessment  to  pay  for  local 
improvements  and  that  the  dty  could  not 
lawfully  make  provision  for  the  payment  of 
the  defidency  which  would  be  caused  by  its 
Inability  to  assess  the  harbor  area,  because 
of  the  fact  that  it  was  indebted  far  beyond 
the  limit  prescribed  by  the  state  Constitution. 
Reference  to  our  former  decision  will  show 
that  this  Is  In  substance  the  ground  upon 
which  it  was  held  that  the  lumber  company 
was  entitled  to  relief.  It  will  also  be  no- 
ticed that  the  only  instruction  to  the  su- 
perior court  touching  the  nature  of  the  re- 
lief it  should  grant  the  lumber  company  is 
contained  in  these  concluding  words  of  the 
decision: 

"The  judgment  is  reversed,  and  the  cause  re- 
manded, with  instructions  to  enjoin  the  improve- 
ment as  proposed."  North  American  Lumber 
Co.  V.  Blaine,  81  Wash.  13.  18,  142  Pac.  438, 
439. 

When  the  remittitur  went  down  to  the  su- 
perior court  for  entry  of  final  judgment  In 
accordance  with  our  dedslon,  both  the  dty 
and  the  lumber  company  brought  to  the  at- 
tention of  that  court  by  affidavits  facts  oc- 
curring since  the  original  trial  of  the  cause 


in  that  court  wMch  rendered  it  plain  that 
whatever  relief  the  lumber  company  was  en- 
titled to  by  virtue  of  our  dedslon  could  not 
be  then  effectually  granted  in  the  terms  of  an 
injunction  as  originally  prayed  for,  since  all 
of  the  acts  of  the  dty  which  the  lumber  com- 
pany bad  sought  to  have  enjoined  bad  been 
fully  performed  by  the  dty.  G^bese  new  facts 
necessary  to  be  here  noticed  are  the  follow- 
ing: Immediately  on  the  Judgment  of  the 
superior  court  being  rendered  in  favor  of  the 
dty,  it  entered  into  a  contract  for  the  con- 
struction of  the  improvement  at  a  cost  of 
something  less  than  $12,000,  which  was  the 
original  estimated  cost  of  the  Improvement. 
The  Improvement  was  completed  according 
to  the  contract  and  as  originally  contem- 
plated by  the  resolution  and  ordinance  pro- 
viding therefor.  Local  improvement  bonds 
against  the  district  were  by  the  dty  Issued 
and  delivered  to  the  contractor  In  payment 
of  the  Improvement.  An  assessment  roll  was 
made  up  in  the  usual  manner,  assessing  the 
cost  of  the  Improvement  against  the  property 
within  the  district,  apportioning  approzlinate- 
ly  92,000  thereof  against  the  harbor  area, 
and  $10,000  thereof  against  the  tidelands, 
within  the  district  The  portion  of  the  har- 
bor area  held  under  lease  by  the  lumber 
company  was  assessed  $346.92.  The  tide- 
lands  owned  by  the  lumber  company  were  as- 
sessed $1,796.83.  Due  notice  was  given,  as 
the  law  directs,  of  hearing  before  the  coundl 
upon  the  question  of  the  confirmation  of  this 
assessment  roll,  and,  no  objection  being  made 
thereto  by  any  one,  the  councU  by  ordinance 
duly  confirmed  the  same.  All  of  this  oc- 
curred before  the  rendering  of  our  former  . 
dedslon  holding  that  the  lumber  company 
was  entitled  to  relief,  and  at  a  time  when 
there  was  no  restraining  order  or  injunction 
in  force  against  the  dty  from  so  proceeding. 
After  the  rendering  of  our  former  decision, 
the  dty  offldals  seeing  that  it  was  without 
authority  to  assess  the  harbor  area,  the 
council  adopted  a  resolution  canceling  all 
assessments  made  upon  the  harbcw  area  and 
directed  the  dty  treasurer  to  cancel  the 
same  upon  the  assessment  roll. of  the  dis- 
trict These  new  facts  being  brought  to  the 
attention  of  the  superior  court  by  aflldavits 
filed  In  behalf  of  both  the  city  and  the  lum- 
ber company,  as  to  which  facts  there  seems 
to  be  no  serious  dispute,  the  question  was 
presented  to  the  superior  court  as  to  the 
nature  of  the  Judgment  it  should  enter,  to 
the  end  that  the  lumber  company  should 
have  such  relief  as  it  was  entitled  to  in  the 
light  of  our  former  dedslon.  The  matter  be- 
ing thus  presented  to  the  superior  court.  It 
entered  a  Judgment  annulling  each  and  all 
of  the  assessments  made  upon  the  property 
within  the  district,  adjudging  and  decreeing: 

"That  each  and  every  of  the  said  assessments 
is  canceled  and  the  defendants,  and  their  suc- 
cessors in  office  and  all  persons  acting  or  to 
act  by,  through,  or  under  them,  be  and  they  are 
hereby  perpetually  enjoined  from  enforcing  or 
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collecting   tlte  said    assesBments   or   tmy   part 
thereof."^ 

Counsel  for  the  dty  contends  that  the  lum- 
ber company  la  In  no  event  entitled  to  any 
greater  relief,  at  this  time,  than  the  cancel- 
lation of  the  assessment  upon  the  harbor 
area  and  the  prevention  of  the  city's  satisfy- 
ing any  deficiency  caused  by  such  cancella- 
tion by  making  the  same  a  charge  npon  its 
general  fund,  and  that  since  all  of  the  assess- 
ments upon  the  harbor  area  have  been  volun- 
tarily canceled  by  the  city,  and  the  dty 
disclaims  all  Intention  of  satisfying  the  de- 
ficiency so  resulting,  by  causing  the  same  to 
be  made  a  charge  npon  its  general  fund,  It 
becomes  of  no  consequence  whether  the  city 
be  enjoined  to  this  extent  or  not  Counsel 
for  the  dty  also  contends  that  the  lumber 
company  is  not  entitled  to  any  relief  as 
against  the  assessment  levied  upon  its  tide- 
lands  because  of  Its  failure  to  make  any  ob- 
jection thereto  to  the  dty  council  when  the 
assessment  roll  was  before  the  dty  council 
upon  due  notice  for  confirmation,  and  also 
contends  that  In  no  event  has  the  lumber 
company  any  right  to  have  canceled  the  as- 
sessments made  against  the  other  tidelanda 
within  the  district  in  which  it  has  no  inter- 
est. Counsel  for 'the  lumber  company  con- 
tends that  It  is  entitled  to  relief  to  the  full 
extent  granted  by  the  final  Judgment  of  the 
superior  court  from  which  this  appeal  is 
taken.  .  ntese  contentions,  we  understand 
from  the  record  before  us,  Were  also  made 
In  the  superior  court 

Counsel  for  the  lumber  company  invoke 
the  general  rule,  as  stated  in  the  text  of  22 
Cyc.  966,  as  follows: 

"The  decree  may  afford  complete  relief  as  to 
injaries  that  have  been  consummated  since  the 
salt  was  begun;  for,  even.thouKh  no  temporary 
injunction  was  obtained,  defendant  acts  at  his 
peril  in  doing  pendente  lite  the  acts  sought  to 
be  enjoined.*' 

For  present  purposes  we  may  assume  that 
the  lumber  company  is  entitled  to  have  the 
assessments  upon  Uie  harbor  area  canceled, 
and  also  to  have  the  city  enjoined  from 
charging  Its  general  fund  with  any  portion  of 
the  cost  of  the  improvement  since  the  city  is 
not  here  Insisting  that  It  has  the  right  to 
have  such  assessments  enforced,  or  to  so 
charge  Its  general  fund.  But  the  question 
of  the  power  of  the  court  to  now  cancel  and 
enjoin  the  collection  of  the  assessments  which 
have  been  regularly  levied  against  the  tide- 
lands  upon  due  notice,  and  not  appealed 
from  to  the  courts,  is  quite  another  matter. 

[1]  In  so  far  as  the  assessments  levied  up- 
on the  tidelands  other  than  those  belonging 
to  the  lumber  company  are  concerned,  we 
do  not  see  that  it  has  any  right  whatever  to 
question  such  assessments.  It  Is  true  It  orig- 
inally brought  proceedings  looking  to  the  en- 
joining of  the  construction  of  the  improve- 
ment ;  but  it  brought  this  action  only  in  its 
own  behalf,  so  manifestly  it  caimot  comiftain 
of  assessments  npon  lands  in  which  It  has 
no  Interest     Such  assessments  may  be  on- 


impeachable  because  of  their  being  regularly 
levied  upon  due  notice  and  remaining  un- 
challenged by  the  owners  of  the  property  so 
assessed.  Indeed,  such  seems  to  be  their 
status  as  shown  by  the  record. 

[2]  The  more  serious  question  here  present- 
ed is :  Has  the  lumber  company  the  right  to 
now  have  canceled  the  assessment  levied  np- 
on its  tidelands?  Now,  we  have  seen  that 
all  of  these  assessments  against  the  lumber 
company's  tldeHands  were  also  levied  upon 
due  notice;  that  no  objection  was  made 
thereto  by  the  lumber  company  or  any  one, 
nor  was  appeal  to  the  courts  taken  there- 
from ;  and  that  this  was  all  done  at  a  time 
when  there  was  no  restraining  order  or  in- 
junction in  force  preventing  the  dty  from 
so  proceeding.  Manifestly,  the  fact  that  the 
lumber  company  was  then  seeking  an  injunc- 
tion by  appeal  to  this  court  from  the  dis- 
missal of  Its  case  in  the  superior  court,  to 
prevent  the  dty  from  so  proceeding,  did  not 
deprive  the  dty  of  Jurisdiction  in  the  prem- 
ises. The  irregularity  occurring  in  the  in- 
ception of  the  local  improvement  proceedings 
by  indusion  of  the  harbor  area  in  the  a»- 
sessment  district  may  have  been  sufilcient  to 
then  entitle  the  lumber  company,  as  a  tax- 
payer and  also  as  the  owner  of  property  to 
be  assessed,  to  have  the  court  "enjoin  the 
improvement  as  proposed,"  as  was  held  In 
oiir  former  decision;  but  that  did  not  de- 
prive* the  dty  of  Jurisdiction  to  proceed  with 
the  Improvement  and  assessments  in  so  far  as 
it  was  seeking  to  diarge  by  assessment  prop- 
erty wbidi  was  assessable  for  local  improve- 
ments. 

[3-E]  Now,  plainly  the  tidelands  owned  by 
private  persons,  as  these  lands  are,  are  as- 
sessable as  any  other  private  property,  to 
pay  the  cost  of  local  improvements,  while, 
as  held  in  our  former  dedslon,  harbor  area 
and  leasehold  interests  therein  are  not  as- 
sessable to  pay  the  cost  ot  local  Improve- 
ments. Hence  the  dty  had  Jurisdiction  of 
the  subject-matter  of  assessing  such  tide- 
lands,  while  it  did  not  have  jurisdiction  over 
the  subject-matter  of  assessing  harbor  areas 
or  leasehold  interests  therein.  That  the 
dty's  jurisdiction  was  complete  as  to  the  tide- 
lands,  so  far  as  the  assessment  proceedings 
and  notice  of  hearing  before  the  council  up- 
on the  question  of  confirmation  of  the  roll  la 
concerned,  seems  plain  from  this  record.  In- 
deed, that  such  notice  was  given  as  the  law 
directo  is  not  here  questioned..  It  is  also 
plain  that  no  objections  to  any  of  the  assess- 
ments were  presented  to  the  council,  nor 
was  any  appeal  taken  to  the  courts  from  the 
confirmation  of  the  roll.  Why,  then.  Is  not 
the  confirmation  of  this  assessment  roll  a 
final 'determination  binding  upon  all  owners 
of  tidelands,  including  the  lumber  comiumy, 
so  assessed?  The  reason  that  it  Is  not  bind- 
ing upon  the  owners  of  leasehold  interests 
In  harbor  area  is  because  the  dty  had  no  ju- 
risdiction over  the  subject-matter  ot  assesa- 
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ng  barbor  areas  or  leasehold  Interests  there- 

XI. 

Section  23,  page  456,  Laws  of  1011,  of  the 
general  local  Improvement  law,  under  which 
:be  city  proceeded,  reads: 

"Whenever  any  assessment  roll  for  local  btt- 
provements  shall  have  been  confirmed  by  the 
rauncU  or  other  legislative  body  of  such  city 
or  town-  as  herein  provided,  the  regularity,  va- 
lidity and  correctness  of  the  proceedings  relat- 
ing to  snch  Improvement,  and  to  the  assessment 
therefor,  inclnding  the  action  of  the  council 
apon  such  assessment  roll  and  the  confirmation 
thereof,  riiaU  be  conclnsive  In  all  things  upon  all 
parties,  and  cannot  in  any  manner  be  contested 
or  questioned  in  any  proceeding  whatsoever 
by  any  person  not  filing  written  objections  to 
such  roll  in  the  manner  and  within  the  time  pro- 
vided in  this  act,  and  not  appealing  from  the 
action  of  the  council  in  confirming  such  assess- 
ment roll  in  the  manner  and  withui  the  time  in 
this  act  provided.  No  proceeding  of  any  kind 
shall  be  commenced  or  prosecuted  for  the  pur- 
pose of  defeating  or  contesting  any  such  assess- 
ment, or  the  sale  of  any  property  to  pay  such 
assessment,  or  any  certificate  of  delinquency  is- 
sued therefor,  or  the  foreclosure  of  any  lien 
issued  therefor:  Provided,  that  this  section  shall 
Dot  be  construed  as  prohibiting  the  bringing  of 
injunction  proceedings  to  prevent  the  sale  of 
any  real  estate  upon  the  grounds  (1)  that  the 
property  about  to  be  sold  does  not  appear  ui>on 
the  assessment  roll,  or  (2)  that  said  assessment 
has  been  paid." 

This  court  has  repeatedly  held  that  such  a 
determination  by  the  city  council,  had  upon 
due  notice  under  previously  existing  statutes 
similar  to  this,  became  final  as  to  aU  owners 
of  propert7  so  assessed,  unless  the  assess- 
ment was  attempted  to  be  levied  under  such 
circumstances  that  the  city  was  exceeding  its 
iurlsdlction  over  the  subject-matter.  This 
question  Is  reviewed  at  some  length  in  Suck- 
er Brothers  v.  Everett,  66  Wash.  366,  110 
Pac.  807,  38  L.  H.  A.  (N.  S.)  682,  where  onr 
former  decisions  are  noticed.  The  doctrine 
was  adhered  to  in  Grandin  v.  Tacoma,  161 
Pac.  254,  involving  an  assessment  under  this 
statute.  All  of  these  assessments  upon  lands. 
Including  those  l)elonglng  to  the  lumber  com- 
pany, other  than  the  harbor  area,  being  made 
and  confirmed  upon  due  notice,  no  objection 
thereto  being  made  by  any  one,  and  no  appeal 
taken  to  the  courts  therefrom,  we  are  of  the 
opinion  that  such  assessments  became  bind- 
ing and  conclusive  upon  the  lumber  company 
as  well  as  upon  all  other  owners  other  than 
those  owning  leasehold  Interests  in  the  har- 
bor area,  and  that  in  the  light  of  facts  occnr- 
rlng  since  the  original  trial  of  this  case  in 
the  superior  court,  our  former  decision 
should  not  now  be  construed  as  impairing 
the  validity  of  any  of  the  assessments  so 
made  and  confirmed,  other  than  those  assess- 
ments made  against  the  harbor  area,  as  to 
which  the  dty  bad  no  jnrlsdictioD. 

It  is  worthy  of  note  here  that  these  assess- 
ments were  levied  and  apportioned  against 
all  of  the.  lands  within  the  district.  Including 
the  harbor  area,  as  if  all  the  lands  were  as- 
sessable for  local  improvements.  Assimiing 
that  the  assessments  were  equitably  appor- 
tioned, as  we  must,  in  view  of  the  fact  that 
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they  were  confirmed  without  objections,  in 
so  far  as  lands  other  than  harbor  area  are 
concerned.  It  would  follow  that  the  lumber 
company's  tldelands  are  bearing  no  more 
than  their  Just  proportion  of  the  costs  of  the 
improvement.  Therefore  it  is  dlfiicult  to  con- 
ceive of  any  wrong  resulting  to  the  lumber 
company,  viewing  it  only  as  the  owner  of 
these  tldelands.  The  same  may  be  said  of 
all  other  owners  of  lands  within  the  district, 
other  than  the  harbor  area.  It  seems  plain 
that  the  rights  of  the  lumber  company  as 
owner  of  the  tldelands,  which  are  assessable 
for  local  Improvements,  must  be  viewed  apart 
from  its  rights  as  a  general  taxpayer  and  as 
owner  of  a  leasehold  Interest  in  the  harbor 
area.  Its  rights  in  the  latter  respect  It  is 
entitled  to  have  protected  by  the  final  Judg- 
ment of  the  court,  if  such  rights  are  not  al- 
ready sufficiently  protected  by  the  attitude 
voluntarily  assumed  by  the  dty  towards  the 
assessments  against  the  harbor  area  and  the 
protection  of  the  dty's  general  fund.  But, 
viewing  the  lumber  company  as  the  owner  of 
the  tldelands,  its  complaint  here  amounts  to 
no  more  than  that  the  assessments  are  void 
because  of  irregularities  occurring  on  the  in- 
ception of  the  proceedings  taken  by  the  dty. 
This,  however,  we  have  seen  does  not  go  to 
the  jurisdiction  of  the  dty  over  the  subject- 
matter,  and  due  notice  having  been  given  of 
hearing  upon  the  confirmation  of  the  assess- 
ment roll  and  the  same  having  been  con- 
firmed without  objection,  all  prior  irregulari- 
ties were  thereby  cured,  and  the  assessment 
became  final  against  the  lumber  company  as 
to  Its  tldelands,  as  well  as  against  other  own- 
ers of  lands  in  the  district  otlier  than  the 
harbor  area. 

[I]  Our  attention  Is  called  to  the  act  of  the 
Legislature  found  in  Session  Laws  of  1915  at 
page  363,  providing  that  all  leasehold  rights 
and  Interests  of  private  persons  in  or  to  har- 
bor areas  within  the  limits  of  an  incorpo- 
rated dty  or  town  are  subject  to  assessment 
to  pay  the  cost  of  local  improvements.  We 
do  not  regard  this  act  as  having  any  con- 
trolling force  in  this  cause,  in  view  of  its 
enactment  subsequent  to  the  making  of  these 
assessments.  We  express  no  opinion  at  this 
time  touching  the  i)Ower  of  the  dty  of  Blaine 
to  charge  by  reassessment  or  supplemental 
assessment  any  defldency  in  the  local  im- 
provement fund  against  leasehold  interests  in 
the  harbor  area  which  may  be  benefited  by 
this  Improvement. 

The  Judgment  of  the  superior  court  is  re- 
versed, in  so  far  as  it  cancels  and  enjoins 
the  collection  of  any  of  the  assessments  lev- 
ied upon  lands  within  the  district,  indudlng 
the  lands  of  the  lumber  company,  other  than 
those  assessmtots  levied  upon  the  harbor 
area.  In  all  other  respects  the  Judgment  is 
afilrmed. 

MORRIS,  G.  J.,  and  BAUSMAN,  MAIN, 
and  HOLCOMB,  JJ.,  concur. 
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HARDIN   et  al.   ▼.  OLYMPIC   PORTLAND 

CEMENT  CO.,  Limited.    (No.  12818.) 
(Supreme  Coart  of  Washington.    Jon.  15, 1916.) 

1.  Tbiai.  6=3295— Aqiion  roB  Dauaoe^— In- 

8TBUCT10N— PeBMANKNT  DaUAOES. 

In  an  action  for  damages  to  plaintiff's  trees, 
crops,  etc.,  and  for  permanent  damages  to  his 
realty,  an  instruction  that,  if  the  plaintiff's  land 
bad  been  seriously  and  permanently  damaged  by 
the  operation  of  defendant's  cement'  plant^  the 
measure  of  damages  to  tlie  land  was  the  differ- 
ence between  its  market  value  immediately  be- 
fore it  was  damaged  and  its  market  value  at  the 
time  of  bringing  the  action,  more  than  a  j^eor 
later,  could  not  have  misled  the  jury  into 
awarding  double  permanent  damages,  when  tak- 
en in  connection  with  another  instruction  for 
defendant  limiting  the  jury's  consideration  to 
the  damages  to  the  trees,  crops,  etc.,  and  an- 
other as  td  such  items  stating  the  measure  of 
damages  as  the  difference  between  the  market 
value  of  the  crops  at  the  time  of  the  injury  and 
their  market  value  at  the  time  the  injury  was 
received. 

[Ed.  Note— For  other  cases,  see  Trial,  Cent 
Dig.  §§  703-717;  Dec.  Dig.  <g=9295.1 

2.  Nuisance  €=>3  —  Question  for  Jubt— 
"Nuisance  Peb  Se." 

A  "nuisance  per  se"  is  an  act,  thing,  omission, 
or  use  of  property  which  in  and  of  itself  is  a 
nuisance,  and  hence  is  not  permissible  or  excus- 
able under  any  circumstances ;  but,  since  there 
must  be  some  place  where  every  lawful  business 
may  be  lawfully  located  or  carried  on,  a  law- 
ful business  is  never  a  nuisance  per  se,  but  may 
become  a  nuisance  by  reason  of  extraneous  cir- 
cumstances, such  as  location  in  an  inappropri- 
ate place,  or  conduct  in  an  improper  manner,  in 
which  case  it  is  a  nuisance  in  fact,  and  the  de- 
termination is  a  question  of  fact 

[Ed.  Note. — For  other  cases,  see  Nuisance, 
Cent  Dig.  g$  4,  5,  9-25;    I>ea  Dig.  <S=»3. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Nuisance  Per  Se.] 

8.  Nuisance  ©=»50  —  Private  Injubbt— Lia- 
bility. 

One  has  no  right  to  carry  on  a  lawful  busi- 
ness which  injures  another,  except  such  injury 
as  the  public  must  suffer  in  order  to  permit  the 
carrying  on  of  lawful  business,  without  com- 
pensating such  other  for  the  damages  actually 
sustained,  and,  where  the  injury  and  damage  are 
established,  the  measure  of  damages  should  be 
that  most  beneficial  to  the  injured  party,  as  he 
is  entitled  to  have  the  benefit  and  enjoyment  of 
his  property  intact 

[Ed.  Note. — For  other  cases,  see  Nuisance, 
Cent  Dig.  §§  llS-127;   Dec.  Dig.  «=350.] 

4.  Judgment  <®=>606 — Merger  and  Bar— Suc- 
cessive Actions  —  Tewpobart  and  Pebua- 
WENT  Nuisance— Form  of  Action— Effect. 
An^  action  for  temporary  damages  by  rea- 
son of  injury  to  ond  Ices  of  crops,  trees,  etc., 
and  for  permanent  damages  to  the  freehold,  re- 
sulting from  the  operation  of  defendant's  cement 
plant,  was  brought  on  the  theory  that  it  was 
intended  to  cover  every  injury  and  the  enforce- 
ment of  every  remedy  which  plaintiff  had  or 
could  have  against  the  defendant,  and  the  per- 
manent injury  to  the  freehold,  except  a  resort  to 
equity  to  enjoin  the  plant,  and  precluded  any 
further  legal  or  equitable  relief  for  any  future 
damage  to  the  freehold. 

[Ed.  Note. — For  other  cases,  see  Judgment 
C«nt  Dig.  {  1120;    Dec.  Dig.  <S=»606.] 

6.  Nuisance  «=>50— Permanent  Nuisance. 

In  such  action,  where  the  pleadings  admit- 
ted that  it  waa  the  defendant's  intention  to  con- 
tinue the  operation  of  the  cement  plant,  and 
where  all  the  evidence  tended  to  show  that  the 


business  was  more  or  less  permanent,  the  award 
of  permanent  damages  to  plaintiffs  realty  was 
pi-oper;  as,  if  it  was  its  intention  to  discontinne 
the  maintenance  of  the  plant  and  show  that 
it  was  only  temporary,  it  was  a  matter  for  proof 
by  defendant. 

[Ed.  Note.— For  other  cases,  see  Nuisance, 
Cent  Dig.  §g  118-127;  Dec.  Dig.  «=»60.] 

6.  Judgment  $=3606  —  Successive  Actions— 

Bar— Permanent  Injubt. 

Plaintiff,  whose  freehold  was  damaged  by 
the  operation  of  defendant's  cement  plant  In- 
tended to  be  permanent  was  entitled  to  recover 
in  one  action  permanent  actual  damages  from 
the  operation  of  the  plant,  and  was  thereafter 
estopped  to  claim  in  any  form  of  action  any 
other  or  additional  permanent  relief  against  its 
operation. 

[Ed.  Note.— For  other  cases,  see  Jadgm«nt 
Cent  Dig.  $  1120;  Dec  Dig.  <8=360e.] 

Department  2.  Appeal  trom  Superior 
Court,  Whatcom  County;  William  H.  Pem- 
berton.  Judge. 

Action  by  Bd.  B.  Hardin,  and  Ed.  E.  Har- 
din, executor  of  the  will  and  estate  of  Vic- 
toria Hardin,  deceased,  against  the  Olympic 
Portland  Cement  Company,  Limited.  Judg- 
ment for  plaintiffs,  and  defendant  appeals. 
Affirmed. 

Hadley,  Hadley  &  Abbott,  of  Belllngbam, 
for  appellant.  Hurlbut  &  Neal,  of  Belllng- 
bam, and  Romalne  &  Abrams,  of  Belllngbam, 
for  respondents.    Ed.  E.  Hardin,  in  pro.  per. 

HOLCOMB,  J.  Respondents  own  15  acres 
of  land  near  Belllngbam,  Wash.,  and  the  ap- 
pellant owns  a  tract  of  land  lying  Immediate- 
ly southerly  of,  and  contiguous  to,  the  lands 
of  respondents.  Prior  to  May  1,  1913,  ap- 
pellant constructed'  upon  its  land  a  large 
plant  for  the  manufacture  of  Portland  ce- 
ment, and  on  or  about  that  date  began  the 
manufacture  of  Portland  cement  In  Its  plant, 
and  has  from  that  time  continued  such  man- 
ufacture to  a  greater  or  less  degree. 

Respondents'  ciomplalnt  proceeds  up<Hi  the 
theory  thdt  appellant  owns  In  fee  the  site  of 
the  cement  plant  and  large  deposits  of  clay 
and  limestone  used  In  the  manufacture  of 
cement  sufficient  to  supply  Its  plant  and  op- 
erate It  at  its  full  capacity  for  more  than  60 
years,  and  that  the  capacity  of  the  plant  at 
present  Is  about  1,600  barrels  of  cement  t>er 
day.  It  Is  alleged  that  appellant  Intends  to 
continue  to  manufacture,  handle,  and  dispose 
of  cement  at  its  plant  as  it  now  Is.  It  is  al- 
leged that  in  the  process  of  the  manufacture 
and  In  the  handling  and  disposing  of  the 
cement  noxious  fumes  and  gases  and  par- 
ticles of  cement  materials  and  cement  were 
thrown  out  from  the  plant  and  carried  by 
the  prevailing  winds  In,  over,  and  upon  re- 
spondents' premises,  penetrating  the  dwelling 
house  and  rooms,  and  Injuring  and  destroying 
vegetation,  and  tbat  respondents'  premises 
are  no  longer  desirable,  comfortable,  or  valu- 
able as.  residence  property,  that  they  have 
been  greatly  depreciated  in  yalue,  and  that 
by  reason  of  the  things  alleged  in  the  com- 
plaint this  depreciation  is  permanent 
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Appellant  by  answer  admits  that  It  owns  In 
fee  the  deposits  of  clay  and  limestone,  and 
Is  taking  and  using  In  Its  cement  plant  raw 
materials  used  In  the  manufacture  of  cement; 
that  It  has  deposits  sufficient  to  supply  ma- 
terials for  the  operation  of  the  plant  at  Its 
full  capacity  for  mV>re  than  50  years ;  that  it 
now  manufactures  ahout  800  barrels  per  day ; 
that  its  present  capacity  Is  about  1,600  bar- 
rels of  cement  per  day;  and  that  It  Intends  so 
to  continue  the  manufacture  of  cement  It 
denies  the  allegation  that  large  bodies  of  ce- 
ment and  the  constituent  elements  thereof 
were  blown  by  the  prevailing  winds  In,  over, 
nnd  upon  the  premises  of  respondents,  and 
deposited  thereon,  denies  the  injury  to  the 
crops,  shrubs,  trees,  fruits,  and  grasses  of 
respondents,  as  alleged,  and  denies  generally 
the  allegations  of  damage  In  the  complaint 

[1]  1.  Complaint  Is  made  of  the  tenth  in- 
struction given  by  the  court  to  the  Jury  as 
follows: 

"You  are  further  instructed  that,  if  you  find 
from  the  evidence  by  a  fair  preponderance  there- 
of that  the  plaintiffs'  land  in  the  complaint  de- 
scribed has  been  materially  damaged  by  the  op- 
eration of  its  cement  plant  in  the  manner  alleged 
in  the  complaint,  and  that  such  damage  is  per- 
manent in  char&cter,  thwi  I  instruct  you  that, 
in  estimating  the  plaintiffs'  damages  to  their 
said  land,  the  measure  of  such  damages  is  the 
difference  between  the  market  value  of  the  land 
as  It  was  immediatdy  before  it  was  so  dam- 
aged and  the  market  value  of  the  same  in  its 
damaged  condition  at  the  time  of  the  bringing 
of  this  action,  to  wit,  August  6,  1914,  as  a  re- 
sult of  the  operation  bf  the  defendant's  cement 
plant" 

Appellant  contends  that  the  giving  of  this 
instruction  was  error,  for  the  reason  that 
It  incorrectly  states  the  measure  of  damages 
in  cases  of  permanent  nuisance ;  that  the 
proper  rule  In  case  of  permanent  nuisance  is 
the  difference  In  market  value  before  and 
immediately  after  the  Injury — citing  Hunt  v. 
Johnson  (Tex.  av.  App.)  129  S.  W.  879,  and 
Missouri,  K.  &  T.  R.  Co.  t.  Dennis  (Tex.  Civ. 
App.)  84  S.  W.  860.  The  theory  on  which 
this  contention  is  based  is  that  the  instruc- 
tion resulted  in  permitting  the  Jury  to  assess 
double  damages.  Respondents  sued  to  re- 
cover $175  as  temporary  damage  by  reason 
of  the  injury  to  and  loss  of  crops,  as  well 
as  for  the  sum  of  $2,824.99  for  permanent 
damages  to  their  freehold.  Respondents  do 
uot  question  the  correctness  of  the  rule  con- 
tended for  by  appellant,  but  insist  that  the 
instruction  complained  of  is  the  equivalent 
of  an  Instruction  numbered  6  by  the  court 
which  was  given  as  requested  by  appellant 
which  limited  the  consideration  of  the  Jury 
of  the  question  of  damages  to  the  fruits, 
trees,  grass,  shrubbery,  etc.,  and  instruction 
?so.  7  given  by  the  court  as  to  such  items  of 
the  damage,  stating  the  measure  of  damages 
to  be  the  difference  between  the  market  val- 
ue of  the  crops  at  the  time  of  receiving  the 
Injury  and  their  market  value  in  the  injured 
condition  at  the  time  the  injury  was  receiv- 
ed. We  think  there  is  no  merit  in  the  con- 
tention that  the  jury  could  have  been  misled 


into  awarding  double  damages  by  reason  of 
that  instruction,  in  so  far  as  this  one  con- 
tention is  concerned,  taking  It  In  connection 
with  the  other  instructions  given  by  the 
court  some  of  them  at  the  request  of  appel- 
lant 

2.  A  more  serious  difficulty  Is  presented 
by  appellant's  claim  that  the  eleventh  In- 
struction of  the  court  was  erroneous,  in  that 
the  facts  specified  by  the  court  to  the  jury  as 
establishing  the  plant  a:s  a  nuisance  per  se  do 
not  In  law  constitute  a  permanent  nuisance 
nor  warrant  the  application  of  the  measure 
of  damages  allowed  in  the  case  of  permanent 
nuisance. 

By  the  portions  of  that  instruction  which 
are  complained  of  the  Jury  was  told  that  if: 
(a)  The  character-  °of .  Its  construction  and 
equipment  Is  modem ; .  (b)  the  machinery  and 
appliances  are  so  placed  and  adjusted  as  to 
function  properly  and  are  properly  and  skill- 
fully operated;  (c)  under  such  conditions  the 
prevention  of  injury  and  damage  upon  which 
the  instruction  Is  predicated  is  not  had ;  (d) 
such  fumes,  etc.,.  are  carried  upon  respond- 
ents' property  by  the  prevailing  winds,  and 
settle  and  Interfere  with  the  comfortable  en- 
joyment of  the  property,  or  materially  dam< 
age  the  same;  and  (e)  In  the  careful  and 
skillful  operation  of  the  plant  as  so  construct- 
ed and  at  its  present  capacity,  It  will  neces- 
sarily continue  to  throw  off  such  gases,  etc., ' 
and  that  the  same  will  be  carried  over  and 
upon  and  injure  respondents'  property — then, 
as  a  matter  of  law,  appellant's  plant  would 
be  a  nuisance  per  se,  and  that  as  a  matter  of 
law,  any  damages  to  respondents'  land  re- 
sulting in  the  depreciation  of  the  value  of 
the  land  would.be  permanent  and  It  would 
be  the  duty  of  the  jury  to  assess  damages  for 
such  permanent  depreciation  of  the  value  of 
the  land  not  exceeding  the  amount  sued  for. 

12]  "A  nuisance  per  se  is  an  act  thing, 
omission,  or  use  of  the  property  which  In  and 
of  itself  is  a  nuisance,  and  hence  Is  not  per- 
missible or  excusable  under  any  circumstanc- 
es."   21  Am.  &  Eng.  Ency.  Law  (2d  Ed.)  683. 

The  court  in  the  instruction  criticized  may 
have  used  the  term  "nuisance  per  se"  inappro- 
priately ;  for  there  Is  much  apparent  conflict 
of  authority  on  the  question  whether  or  not 
a  lawful  business  or  erection  can  be  a  nui- 
sance per  se,  but  the  instruction  Is  not  vitiat- 
ed by  such  deflnitiOD.  Since  there  must  be 
some  place  where  every  lawful  business  may 
be  lawfully  located  or  carried  on,  the  better 
rule  would  seem  to  be  that  a  lawful  business 
Is  never  a  nuisance  per  se,  but  may  become 
a  nuisance  by  reason  of  extraneous  circum- 
stances such  as  being  located  In  an  inappro- 
priate place,  or  conducted  or  kept  in  an  im- 
proper manner.  21  Am.  &  Eng.  Ency.  Law 
(2d  Ed.)  684;  Wood,  Nuisances,  §§  529,  530. 
In  such  case  it  is  a  nuisance  in  fact  snd  tiie 
determination  Is  a  question  of  fact  A  smelt- 
ing plant  is  not  a  nuisance  per  se,  but  may 
be  located  so  as  to  be  one  in  fact  to  other 
property  owners.    Bterrett  v.  Northport  Mlo- 


Digitized  by 


boogie 


452 


154  PACIFIC  BEPORTEB 


(WadL 


lug  &  Smelting  Co.,  SO  Wasb.  164,  70  Paa 
266. 

[3]  No  one  has  a  right,  bowerer,  to  pursue 
a  lawful  business,  U  thereby  be  injures  bis 
neighbor  (ezc^t  sncb  injuries  as  the  public 
must  suffer  in  common  in  order  to  permit 
lawful  enterprises  to  operate)  without  com- 
pensating sucb  for  the  damages  actually  sus- 
tained. Sterrett  t.  Northport,  etc.,  Co.,  supra. 
In  sucb  case,  when  the  injury  and  damage 
are  established,  the  measure  thereof  should 
be  that  most  beneficial  to  the  injured  party, 
as  he  is  entitled  to  have  the  benefit  and  en- 
joyment of  his  prbperty  intact.  28  Am.  & 
Bng.  Ency.  Law  (2d  Ed.)  543 ;  Park  v.  North- 
port  Smelting  &  Refining  Co.,  47  Wash.  597, 
82  Pac.  442. 

[4]  Appellant  contends,  however,  that  re- 
spondents could  not  recover  permanent  dam- 
ages unless  a  nuisance  constituted  a  nuisance 
per  se,  and  that  it  was  upon  that  theory  that 
they  presented  the  case  and  upon  which  the 
court  submitted  it  to  the  Jury,  and,  further, 
as  we  understand,  that  unless  a  nuisance 
were  a  nuisance  per  se,  it  would  not  con- 
stitute a  permanent  nuisance,  and  that  the 
Jury  were  ndt  entitled  to  award  damages  on 
the  theory  of  a  permanent  nuisance.  Bespraid- 
ents,  on  the  contrary,  contend  that  the  ques- 
tion of  whether  it  is  a  nuisance  per  se  is 
not  determinative  of  the  question  of  whether 
'  permanent  damages  may  ensue  from  itq 
maintenance  and  operation,  and  further 
maintain  that,  unless  permitted  to  sue  once 
for  all  for  damages  to  the  freehold,  they 
would  be  denied  a  legal  remedy,  and  would 
be  obliged  to  resort  to  equity  for  an  injunc- 
tion closing  the  industry ;  that  it  is  the  poUcy 
of  this  state  and  of  Uie  law  not  to  enjoin 
the  operation  of  an  industry  unless  the  neces- 
sity be  great  and  redress  at  the  hands  of  the 
court  and  Jury  would  be  inadequate — dtlng 
Woodard  v.  West  Side  Mill  Co.,  43  Wash. 
308,  86  Pac.  679,  28  Cyc.  1226-1228. 

In  Richards'  Appeal,  67  Pa.  105,  88  Ank 
Dec.  202,  it  was  said: 

«  •  •  «  The  chancellor  will  consider  wheth- 
er he  would  not  do  a  greater  injury  by  enjoin- 
ing than  would  result  from  refusing,  and  leaving 
the  party  to  his  redress  at  the  hands  of  a  court 
and  jury.  If  in  conscience  the  formw  shonld 
appear,  he  will  refuse  to  enjmn." 

In  Owen  v.  PhllUps,  73  Ind.  284,  it  was 
said: 

"It  is  important  to  keep  in  mind  the  fact  that 
the  budness  of  milling  does  not  belong  to  that 
class  which  constitute  nuisances  per  se.  It  is 
also  important  to  sharply  mark  the  distinction 
between  suits  for  injunction  and  actions  for 
damages.  In  the  latter  class  the  remedy  is  an 
ordinary  one;  in  the  former  the  extraordinary 
powers  of  the  court  are  invoked.  It  is  not  every 
injury  which  will  snpport  an  action  for  damages 
that  will  entitle  the  complainant  to  relief  by  in- 
junction. *  *  *  A  lawful  business  may  be  so 
conducted  as  to  become  a  nuisance,  but,  in  order 
to  warrant  interference  by  injunction,  the  injury 
must  be  a  material  and  essential  one.  Damag- 
es may  be  paid  by  the  author  of  the  nuisance 
and  the  bnmness  not  be  stopped,  but,  if  injunc- 
tion issues,  then  the  right  to  conduct  the  busi- 
ness is  at  an  end.    The  necessity  which  will  au- 


thorise the  granting  of  the  writ  of  injunetioa 
to  restrain  the  carrying  on  of  a  business  law- 
ful in  itself  must  be  a  strong  and  imperious 
one." 

It  would  seem,  therefore,  that  the  respond- 
ents had  recourse  to  that  remedy  which  was 
least  onerous  and  harsh  apon  appellant,  and 
that  the  complaint  of  the  respondents  was 
based  upon  the  theory  that  they  intended  to 
cover  every  injury  and  every  remedy  which 
they  had  or  could  have  against  appellant  for 
the  maintenance  and  operation  of  the  cement 
plant  and  the  permanent  injury  to  their  free- 
hold, except  the  stopping  of  its  maintenance 
and  operation.  Of  course,  there  may  be  tem- 
porary injuries  and  damage,  such  as  injuries 
to  crops  and  the  like,  arising  in  the  future, 
but  the  framing  of  respondents'  action  pre- 
cludes' any  further  legal  or  equitable  relief 
for  any  injury  or  damage  in  the  future  to 
respondents'  real  estate  and  the  enjoyment 
thereof  by  the  lawful  operation  of  appel- 
lant's plant 

[6]  Appellant  says,  however,  that  a  nui- 
sance which  may  be  discontinued  is  not  a 
permanent  one.  It  was  admitted  by  the 
pleadings  that  it  was  the  intuition  of  the 
appellant  to  continue  the  operation  of  this 
plant,  but  appellant  claims  that  this  admis- 
sion was  not  intended  to  admit  that  appel- 
lant would  continue  the  (deration  of  its  plant 
indefinitely,  and  that  the  admission  was 
made  prior  to  the  recovery  of  a  verdict  for 
respondents,  or,  in  other  words,  prior  to  a 
Judicial  determination  against  its  defense 
This  means,  of  course,  that  it  having  been 
Judicially  determined  that  the  appellant  is 
conducting  in  a  proper  manner  a  lawful  busi- 
ness in  a  place  that  renders  it  a  nuisance 
in  fact  to  a  neighbor,  appellant  may  discon- 
tinue it  hereafter.  But  all  the  evidence 
tends  to  show  that  its  business  is  more  or 
less  iwrmanent;  that  it  has  a  substantial 
plant  erected,  a  large  amount  of  money  in- 
vested, and  a  large  amount  of  materials  suit- 
able for  its  manufacture  at  hand.  If  it  were 
its  intention  to  discontinue  the  maintenance 
of  the  plant  and  show  that  it  was  of  a  tem- 
porary character,  then  it  was  the  subject  of 
proof.  Remsberg  v.  lola  Portland  Cement 
Co.,  73  Kan.  66,  84  Pac.  548. 

During  the  progress  of  the  trial  objection 
was  made  to  certain  testimony  offered  by 
respondent,  and  thereupon  inquiry  was  made 
by  ooimsel  for  aroellant  of  counsel  for  re- 
spondents as  to  the  theory  npon  which  re- 
spondents were  proceeding.  Re^ndent^ 
attorney  thereupon  stated  to  the  court  and 
counsel  that  respondents  were  proceeding  on 
the  theory  that  they  had  suffered  temporary 
and  permanent  damage  and  were  seekins  to 
recover  for  the  damage  they  had  suffered  by 
reason  of  the  alleged  nolsanoe,  Indnding 
both  temporary  and  permanent  damages, 
and,  if  thegr  recovered  permanent  damages, 
such  damages  as  they  would  suffer  in  the 
future  would  be  included  therein;  that  the 
temporary   damages   were  confined   to   the 
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damage  to  crops  for  two  years  such  as  had 
been  sustained  up  to  tbe  time  of  the  filing  of 
the  complaint,  and  the  balance  of  the  claim 
proceeded  from  a  permanent  injury  to  the 
freehold.  Appellant's  counsel  thereupon 
stated  that  appellant  withdrew  Its  objection 
under  the  statement  of  counsel. 

It  Is  difficult  to  see  why  counsel  for  appel- 
lant now  insist  that  the  respondents  were 
not  proceeding  upon  the  theory  that  they 
were  recovering  upon  oae  cause  of  action 
for  the  temporary  damages  for  injuries  to 
and  destruction  of  crops  for  the  preceding 
two  years,  and  upon  the  other  cause  of  action 
for  the  permanent  injuries  to  the  freehold, 
which  would  include  all  damages  of  every 
possible  nature  to  the  freehold,  for  injury, 
deterioration,  and  depreciation  thereof,  wbi<di 
had  been  sufTered  by  reason  of  the  alleged 
nuisance  up  to  tbe  time  of  the  commence- 
ment of  the  suit.  Tbe  case  of  Cleveland,  C, 
G.  &  St  U  R.  Co.  y.  King,  28  Ind.  App.  573, 
65  N.  Si.  875,  is  cited  and  quoted  as  follows : 

"During  the  progress  of  the  trial  objections 
were  made  to  certain  testimony  offered  by  the 
appellee.  'After  said  objection  wus  made  by 
the  defendant,  the  court  thereupon  requested 
plaintiff  to  state  the  theory  of  her  complaint, 
whether  she  was  seeking  to  recover  for  a  per- 
manent injury  to  property  or  for  a  oontinaoas 
wrong.  PlaintiS'B  attorney  thereupon  stated  to 
the  court  and  counsel  for  defendant  that  the 
theory  of  the  complaint  was  forpermanent  dam- 
ages to  plaintiff's  property.  Tbe  court  there- 
apon  announced  that  it  would  be  so  considered 
and  treated,  and  he  would  so  Instruct  the  jury. 
Defendant's  counsel  thereupon  stated  that  they 
were  satisfied  if  that  was  the  theory  of  plain- 
tiff's case  and  would  not  object  to  the  testi- 
mony.' To  the  theory  thus  announced  appellee 
must  be  held.  Tx>ui8vUle,  etc.,  B.  Ca  v.  Kenick- 
er,  8  Ind.  App.  404,  35  N.  B.  1047;  Cleveland, 
etc.,  R.  Co.  V.  Dugan,  18  Ind.  App.  435,  48  N. 
Bl.  238,  and  authorities  there  cited.  It  follows 
that  the  question  presented  is:  Does  the  evi- 
dence show  a  permanent  nuisance?  Where  the 
injury  is  of  a  permanent  character,  that  is,  one 
that  cannot  be  discontinued,  there  is  a  perma- 
nent injury.  If  tbe  evidence  fails  to  Miow  a 
permanent  injury,  the  theory  of  the  complaint 
IS  not  supported,  and  tbe  verdict  must  be  con- 
trary to  law.  Ijouisville,  etc.,  R.  Co.  v.  Benick- 
er,  supra:  Equitable  Ins.  Ca  v.  Stout,  135  Ind. 
444,  33  N.  E>.  623.  The  pond  in  qnestion  was 
not  constructed  by  appellant.  The  evidence  does' 
not  show  that  the  pond  itself  constituted  a  nui- 
sance. The  injury  was  caused  by  throwing  filth 
Into  the  water.  The  question  is  not  here  pre- 
sented whether  upon  proper  complaint  appulee 
conld  recover  damages  for  injuries  during  the 
existence  of  the  nuisance  and  up  to  the  time  of 
the  commencement  of  the  action,  but  whether 
she  can  recover  upon  proof  of  temporary  injury. 
A  nuisance  which  may  be  discontinued  is  not  a 
permanent  one." 

The  clrcuiinstances  shown  in  that  case  are 
not  such  as  those  shown  here.  In  that  case 
it  was  said  that  the  evidence  of  Injury  was 
that  the  injury  was  caused  by  throwing  fllth 
Into  the  water  of  a  pond ;  that  the  qnestion 
was  not  there  presented  whether  upon  prop- 
er proof  api>ellee  conld  recover  damages  for 
Injuries  during  the  existence  of  a  nuisance 
and  up  to  the  time  of  the  commencement  of 
the  action,  but  whether  she  could  recover 


permanent  damage  upon  proof  of  temporary 
Injury.  A  nuisance  which  may  be  discon- 
tinued is  not  a  permanent  on&  It  is  obvlouB 
in  the  present  case  that  the  proofs  proceeded 
upon  the  exact  theory  which  tbe  court  pi 
that  case  statjed  it  did  not,  and  it  was  evi- 
dent in  that  case  that  the  nuisance  was  one 
which  might  easily  be  discontinued  at  any 
time,  and  was  therefore  ^ot  a  permanent 
one. 

In  tbe  instant  case  we  think  it  was  in- 
cumbent upon  the  appellant  to  show,  if  it 
desired,  that  it  was  its  Intention  to  discon- 
tinue the  nuisance  complained  of,  in  case  it 
should  be  determined  a  nuisance,  and  that. 
If  it  did  not  so  show.  It  must  be  assumed  to 
be  a  permanent  nuisance  as  to  the  xespond- 
ents. 

{I]  But  it  must  also  be  held  and  deter- 
mined that  respondents  are  now  estopi>ed  to 
claim  in  any  form  of  action  any  other  or 
additional  permanent  relief  against  the  oper- 
ation of  appellant's  plant  Respondents  were 
entitled  to  recover  permanent  actual  dam- 
ages occasioned  by  the  creation  and  opera- 
tion of  a  permanent,  existing  nuisance  in  one 
action.  All  questions  of  damages  are  settled. 
We  do  not  consider,  therefore,  that  the  in- 
struction numbered  11  given  by  the  court 
was  prejudicial,  but  think  that  it  properly 
defined  the  respective  rights  of  respondents 
and  appellant  and  submitted  the  same  to  the 
jury  for  consideration  as  to  the  facts. 

There  was  evidence  tending  to  support  the 
recovery  of  a  very  substantial  sum  on  the 
theory  of  permanent  injury  to  the  freehold 
and  permanent  depredation  of  Its  value,  and 
the  verdict  of  the  Jury  Is  supported  by  such 
evidence. 

Judgment  affirmed. 

BAUSMAN,    PARKER,   and   MAIN,   J3., 

concur. 

(89  Wash.  331) 
PAUL  T.  CITY  OP  VANCOUVER. 
(No.  12941.) 
(Supreme  Court  of  Washington.    Jan.  15, 1016i) 

1.  ASSIONKKNTS  «S»4S  —  BQUITABLI)  ASBION- 

mRT. 

Though  a  city  was  not  under  a  supplemen- 
tal contract  for  the  completion  of  a  street  im- 
provement which  required  the  contractor  to 
pay  the  debts  of  his  predecessor,  entitled  to  pay 
the  claims  itself,  yet  the  city,  by  paying  vaUd 
claims,  became  the  owner  thiBreu  by  equitable 
assignment 

[Ed.  Note.— For  other  cases,  see  Assignments, 
Cent  Dig.  S  138 ;  Dec.  Dig.  «s>48.] 

2.  Assignments  «=»100—Bffbot— Claims. 

Where  plointifC,  contracted  to  complete  a 
public  improvement  and  agreed  to  pay  claims 
against  his  predecessor  which  were  proven  in 
a  given  manner,  such  daims  were  not  negotia- 
ble, and  the  city,  which,  by  paying  the  claims, 
became  an  equitable  assignee,  could  not  cut  off 
any  defenses  which  plaihtiS  may  have  made 
against  the  claim. 

[Ed.  Note.— For  other  cases,  see  Assignments, 
Cent  Dig.  H  177,  180;  Dec.  Dig.  «=>100.] 
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3.  Assignments  «=3lOO—ErrECT— Claims. 

Where  a  public  contractor  was  allowed  to 
present  all  defenses  to  claims  t;ood  as  against 
nig  predecessor,  payment  ot  which  he  had  as- 
sumed, he  la  not  harmed  by  reason  of  the  fact 
that  the  city  paid  the  claims  and  deducted  the 
amounts  from  the  contract  price. 

[Ed.  Note. — For  other  cases,  see  Assignments, 
Cent.  Dig.  {{  177,  180;   Dec.  Dig.  <S=»100.] 

Department  2.  Apj^eal  from  Superior 
Court,  Clarke  County;  R.  H.  Back,  Judge. 

Action  by  William  Paul  against  the  Caty 
of  Vancouver.  From  a  judgment  for  defend- 
ant, plalntUT  appeals.    Affirmed. 

M.  M.  Connor  and  Geo.  O.  Davis,  both  of 
Vancouver,  for  appellant  Gea  B.  Simpson, 
of  Vancouver,  for  respondent 

PARKER,  J.  The  plaintiff,  WllUam  Paul, 
seeks  recovery  of  the  sum  of  $500  from  the 
city  of  Vancouver,  which  he  claims  as  a  bal- 
ance due  him  upon  a  street  improvement  con- 
tract entered  into  between  himself  and  the 
city.  Trial  was  had  in  the  superior  court, 
resulting  in  findings  and  Judgment  in  favor 
of  the  plaintiff  for  the  sum  of  $27  only,  and 
awarding  costs  to  the  city  because  of  tender 
by  it  of  that  sum  to  the  plaintiff.  Prom  this 
disposition  of  the  cause  the  plalntitf  has  ap- 
l)ealed. 

In  June,  1911,  Rector  &  Daly  entered  into 
a  contract  with  the  city  for  the  construction 
of  a  street  improvement  They  executed  a 
bond  with  sureties  to  secure  the  faithful 
performance  of  the  contract  Thereafter  this 
contract 'was  assigned  by  Rector  &  Daly  to 
E.  Schelling,  with  the  consent  of  the  city, 
who  proceeded  as  if  be  were  the  original 
contractor.  E.  Schelling  abandoned  the  con- 
tract before  full  performance  thereof,  as- 
signed to  appellant,  William  Paul,  all  sums 
due  under  the  contract  and  left  numerous 
debts  incurred  In  his  part  performance  of 
the  contract  unpaid.  Thereafter,  in  Septem- 
ber,  1911,  appellant  entered  into  a  contract 
with  the  city  agreeing  to  complete  the  con- 
struction of  the  improvement  according  to 
the  original  contract  the  city  agreeing  to 
pay  him  therefor  all  sums  due  and  to  be- 
come due  under  the  original  contract  This 
new  contract  between  appellant  and  the  city 
contained,  among  other  stipulations,  the  fol- 
lowing: 

"Said  second  party  (appellant)  hereby  fur- 
ther agrees  to  pay  all  just  claims  against  said 
R.  Schelling,  which  are  proven,  either  by  the 
O.  K.  of  the  purchaser  or  a  sworn  statement  of 
the  claimant.  Said  unpaid  claims  to  be  paid  50 
pnr  cent,  out  of  the  estimate  now  in  the  hands 
of  the  city  clerk  as  soon  as  same  is  turned  over 
to  said  Wm.  Paul  and  the  balance  out  of  the 
next  estimate  received." 

Appellant  executed  a  bond  for  the  faithful 
performance  of  this  contract  conditioned  as 
follows: 

"The  conditions  of  the  above  bond  are  such 
that  whereas  the  above  bounden  Wm.  Paul  has 
entered  into  a  contract  with  the  said  city,  by 
the  terms  whereof  be  undertakes  and  agrees  to 
take  up  and  complete  the  unfinished  contract  of 


one  E.  Schelling,  assignee  of  Rector  &  Daly, 
for  the  improvement  of  Ninth  street  in  said  city, 
and  to  pay  all  creditors  ol  the  said  E.  ScheUiiw 
for  debts  contracted  in  the  city  of  Vancouver, 
Wash. : 

"Now,  therefore,  if  the  said  principal  ahall 
well  and  truly  perform  the  said  contract  and 
shall  pay  all  claims  against  the  said  £<.  Schel- 
ling as  above  set  out  and  all  claims  for  material 
and  labor  used  on  the  said  street  then  this  bond 
shall  be  null  and  void,  otherwise  to  remain  in 
full  force,  virtue,  and  effect" 

The  construction  of  the  improvement  was 
thereafter  completed  by  appellant  and  ac- 
cepted by  the  city,  when  there  -remained  a 
balance  due  thereon  from  the  city  to  appel- 
lant of  $500,  subject  as  claimed  by  the  city, 
to  deductions  on  account  of  <dainis  against 
Schelling  filed  with  and  paid  by  tbe  city, 
amounting  to  $473,  leaving  a  net  balance  due 
appellant  of  $27  only,  which  the  city  tender- 
ed to  him  and  which  he  refused.  There- 
upon he  commenced  this  action. 

Prior  to  the  tender  several  of  the  creditors 
of  B.  Schelling  had  filed  with  the  city  thdr 
claims,  duly  verified  by  sworn  statement  of 
each  claimant,  as  it  was  agreed  such  claims 
should  be  proven,  by  that  provision  of  the 
contract  between  appellant  and  the  city  above 
quoted.  This  the  city  decided  was  sufficient 
to  warrant  it  paying  tbe  claims,  aggregating 
$473,  and  deducting  that  sum  from  tbe  bal- 
ance, of  $500  due  appellant  upon  his  contract 
Tbe  city  set  up  these  claims  and  the  payment 
thereof  by  it  as  an  affirmative  defense,  claim- 
ing its  right  and  duty  to  so  pay  the  claims 
under  tbe  terms  of  the  contract  and  claiming 
to  be  tbe  owner  of  the  claims  as  against  ap- 
pellant 

[1-3]  The  testimony  given  upon  the  trial, 
aside  from  the  sworn  statement  of  each 
claimant  attadied  to  the  several  claims,  we 
think  leads  to  the  conclusion  that  they  are 
all  valid  claims  of  indebtedness  incurred*  by 
E).  Schelling  in  his  part  performance  of  the 
contract,  and  that  they  are  such  claims  as  ap- 
I)ellant  agreed  to  pay,  by  the  terms  of  his 
contract  and  bond,  above  quoted.  Appellant 
was  heard  in  the  trial  of  this  case  upon  the 
merits  of  these  claims  as  fully  as  if  he  were 
being  sued  thereon  by  the  claimants  them- 
selves. His  defense  thereto  was  not  Impair- 
ed in  the  least  by  the  fact  that  the  dty  was 
asserting  its  ownership  of  and  the  Justness 
of  tbe  claims  as  against  appellant  in  its  af- 
firmative defense  to  his  claim  of  balance  due 
upon  his  contract 

It  is  contended  by  counsel  for  appellant 
that  the  city  had  no  right  under  the  contract 
with  appellant  to  pay  the  claims,  and  that  it 
could  acquire  no  right  as  against  him  by  so 
doing.  It  Is  possible  that  a  technical  con- 
struction of  tbe  contract  between  appellant 
and  the  city  would  not  call  for  payment  of 
the  claims  by  the  dty ;  but  that  does  not  ar- 
gue, as  we  view  the  situation,  that  tbe  dty 
may  not  have  become  the  owner  of  tbe  claims 
by  equitable  assignment  We  are  Inclined 
to  agree  with  counsel's  contention  in  so  tar 
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that  the  city  could  not,  by  merely  paying 
these  verified  claims.  Impair  in  the  least  any 
defense  that  appellant  might  have  to  any  of 
them.  They,  of  course,  were  not  negotiable 
In  the  sense  that  defenses  thereto  could  be 
cut  off  by  assignment,  however  Innocent  the 
assignee  might  l>e.  We  have  noticed  that  ap- 
pellant was  not  deprived  of  any  defense  be' 
might  have  to  any  of  the  claims.  We  think 
the  circumstances  were  such  that  the  city 
became  the  owner  of  all  the  claims  by  equi- 
table assignment  in  any  event,  and  that  as 
such  owner  it  had  the  right  to  set  them  up 
by  way  of  affirmative  defense,  but  that  It 
took  the  chances  of  being  able  to  prove  them 
to  be  valid  claims  and  also  the  chance  of 
any  defense  appellant  might  have  against 
any  of  them  as  against  E.  Schelling,  the  sam.e 
as  any  assignee  thereof  would  have  to  take. 
Since  appellant  was  not  deprived  of  any  de- 
fense he  might  have  against  any  of  the 
claims,  we  are  unable  to  see  that  he  has 
any  cause  to  complain  of  the  fact  that  be 
was  called  upon  to  defend  against  them  In 
the  hands  of  the  city  Instead  of  in  the  hands 
of  the  original  claimants.  We  think  the  city 
was  not  a  mere  volunteer  in  view  of  its  in- 
terest in  the  contract  calling  for  the  payment 
of  the  claims.  In  the  sense  that  it  could  not 
be  regarded  as  the  equitable  owner  of  the 
claims. 

A3  to  the  merits  of  the  claims  we  conclude 
that  the  evidence  was  sufficient  to  establish 
them  as  valid  claims  for  the  payment  of 
which  appellant  was  liable  under  his  contract 
and  bond  to  the  original  claimants.  Being 
so  liable  he  is  now  liable  to  the  city,  the 
present  owner  of  the  claims. 

The  Judgment  is  affirmed. 

MORRIS,  C.  J.,  and  BAUSMAN,  MAIN, 
and  HOLCOHB,  JJ.,  concur. 


(g3  Wash.  286) 

JARVIS  et  aL  y.  IRBIiAND  et  al. 
(No.  12748.) 

(Sapieme    Court    of    Washington.      Jan.    15, 
1916.) 

1.  Appeajl  and  Ebbob  ^=3885  —  Tbiai.  Dk 
Novo— Facts  and  Law. 

In  an  actioof  to  rescind  a  sale  of  property 
on  the  ground  of  defendant's  fraudulent  repre- 
sentations, the  Supreme  Court  on  appeal  mast 
try  the  cause  de  novo  upon  the  facts  and  the 
law,  whether  or  not  the  grounds  of  the  trial 
court's  decision  were  correct  or  sufiBcient. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  $J  3645-3648;  Dec.  Dig.  «=> 
885.] 

2.  Fraud  «=»50— Evidence— Pbksumption. 

Fraud  must  not  be  presumed  or  conjec- 
tmred. 

[Ed.  Note. — For  other  cases,  see  EVaud,  Cent 
rKg.  H  46,  47;   Dec.  Dig.  <S=50.] 

3.  Exchange  of  Propebtt  €=>3— Fbaud. 

In  an  action  to  rescind  a  sale  for  fraud  of 
the  defendant  concerning  the  price  paid  by  him 
for  stock  transferred  to  plaintiff  and  of  pending 
cash  offers  for  such  stock,  where  the  evidence 
showed  that  defendant  could,  in  good  faith,  have 


sold  it  for  the  sum  he  represented  he  could  sell 
it  for  any  representation-'  as  to  the  price  de- 
fendant paid  for  it  is  immaterial. 

(Ed.  Note.— For  other  cases,  see  Exchange  of 
Property,  Cent.  Dig.  {§  3,  7 ;    Dec.  Dig.  «=s>3.] 

4.  E^CHANOB  OF  Pbopebtt  fBs>8  —  Limita- 
tion OF  Actions  «=»100— FBAm  —  Acnow 
TO   Rescind — Limitation— Laches. 

Such  action  was  barred  by  limitation,  as  - 
well  as  by  equitable  laches,  when  plaintiff,  sifter 
ita  discovery  in  November,  1910,  did  nothing  and  - 
brought  no  action  until  February,  1914. 

[Ed.  Note.— For  other  cases,  see  Exchange  of 
Property,  Cent.  Dig.  §8  14-18 ;    Dec.  Dig.  «=» 
8;    Limitation  of  Actions,  Cent  Dig.  §S  323, 
480-493;    Dec;   Dig.   igsslOO.] 

5.  Fraud  ^s>13 — Refbesxntaiions— Falsitt 
— Knowlkdoe. 

E^aud  may  consist  in  the  vendor's  repre- 
senting as  true  that  which  he  does  not  know  to 
be  true,  and  which  is  not,  in  fact,  true,  but 
his  representation  that  he  had  no  personal 
knowledge  of  the  facts  stated,  and  asserted  them 
upon  information  received  from  other  parties, 
would  not  make  him  liable  for  any  false  repre- 
sentations. 

[Ed.  Note.— For  other  cases,  see  Fraud,  Cent. 
Dig.  S§  3-0;   Dea  Dig.  «=9l3.] 

6.  ExcHANQE  OF  Pbopebtt  «=>3  —  Fbaudu- 

UINT   REPKESENTATIONS   —  EVIDENCE  —  >RE- 
LIANCE    ON    REPBBSENTATIONS.  ' 

Where  a  vendor  transferring  stock  in  a  land 
company  to  bis  purchaser  in  exchange  for  land, 
made  representations  as  to  the  vtdue  of  the, 
stock  and  the  land  owned  by  the  company  with- 
out knowing  them  to  be  false,  and  without  any 
reason  to  doubt  the  sources  of  his  information, 
and  the  purchaser,  without  relying  thereon, 
made  inquiry  as  to  such  matters  and  purchased 
upon  information  so  obtained,  the  vendor  was 
not  liable  for  fraud. 

[Ed.  Note.— BV>r  other  cases,  see  Exchange  of 
Property,  Cent  Dig.  88  3,  7;   Dec.  Dig.  «=»3.] 

7.  Exchange  of  Propebtt  ®=»8  —  Rescis- 
8I0N — Fbaud— Evidence. 

Evidence  in  an  action  to  rescind  a  sale  of 
plaintiff's  land  to  defendant  in  consideration 
of  certain  shares  of  stock  in  a  land  company,  on 
the  ground  of  the  defendant's  fraudulent  repre- 
sentations as  to  its  value  and  as  to  the  land 
owned  by  the  company  held  to  sustain  a  judg- 
ment for  defendant. 

[Ed.  Note. — For  other  cases,  see  Exchange  of 
Property,  Cent  Dig.  88  14-18 ;   Dec.  Dig.  «s>8.] 

Department  2.  Appeal  from  Superior 
Court,  Whitman  County;  Edward  C.  Mills, 
Judge. 

Action  by  Frank  M.  Jarvls  and  another 
against  Thomas  A.  Ireland  and  another. 
Judgment  for  defendants,  and  plaintiffs  ap- 
peaL    Affirmed. 

S.  P.  Domer  and  Skuse  &  MorrlU,  all  of 
Spokane,  for  appellants.  Neill  &  Burgunder, 
of  Colfax,  fqr  respondents. 

HOLCOMB,  J.  Appellants  sued  to  rescind 
a  contract  and  sale  entered  into  between 
the  husband  and  respondent,  Thomaa  A.  Ire- 
land, on  October  25,  1910.  Under  the  con- 
tract appellants  conveyed  a  certain  lot  and 
a  brick  block  thereon  in  Chewelah,  Wash.-, 
and  respondents  in  payment  therefor  trans- 
ferred to  appellants  5,000  shares  of  common 
stock  of  the  Skeena  Valley  Land  Company, 
paid  $250  In  cash,  and  assumed  a  mortgago 
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of  $1,100  on  the  Chewelab  real  estate.  Tbe 
grounds  for  rescission  are  alleged  false  and 
fraudnlent  representations  made  by  respond- 
ent Thomas  A.  Ireland  for  the  purpose  of 
inducing  appellants  to  enter  Into  the  con- 
tract and  sale  and  which  were  so  relied  up- 
on.   The  representations  of  fraud  are  these: 

(1)  Statements  of  fact  made  by  respondent 
Thomas  A.  Ireland  to  appellant  Frank  M. 
Jarrls  concerning  the  price  paid  by  respond- 
ent, for  the  common  stock  of  the  Skeena 
Valley  Land  Company  transferred  to  appel- 
lants and  of  cash  oITers  made  to  respondent 
for  th6  purchase  thereof  then  pending. 

(2)  That  the  Skeena  Valley  Land  Compa- 
ny was  then  and  there  the  owner  of  ap- 
proximately 10,000  acres  of  land  In  the 
Skeena  river  valley,  British  Columbia,  adja- 
cent to  the  town  of  Hazelton. 

(3)  That  snch  lands  were  first-class,  level, 
agricultural  lands,  susceptible  of  cultivation 
and  adapted  to  the  raising  of  good  crops 
of  grain  and  fruit. 

(4)  That  the  6,000  shares  of  stock  entitled 
the  holder  thereof  to  select  from  the  lands 
above  mentioned  and  have  conveyed  to  the 
holder  of  snch  stock  617  acres  of  flrst-class, 
level,  agricultural  land  in  the  Skeena  river 
valley,  which  were  similar  to  adjoining  lands 
then  selling  for  $60  per  acre. 

It  is  further  alleged  that  the  lands  were 
over  1,000  miles  from  where  tbe  contract 
was  made,  and  could  not  be  examined  by  ap- 
pellants, and  they  had  no  means  of  ascertain- 
ing tbe  truth  or  falsity  of  the  statements  and 
representations  made  by  respondent,  but  re- 
Hed  upon  the  statements  so  made. 

[1,2]  The  trial  court  found  for  tbe  re- 
spondents chiefly  upon  the  grounds  of  the 
ladies  of  appellants,  based  upon  the  incon 
trovertible  facts  disclosed  that  appellants 
discovered,  if  it  were  true,  as  early  as  No- 
vember 23,  1910,  that  respondent's  repre- 
sentation as  to  cash  ofFers  for  his  stock  was 
false,  and  that  therefore  the  statute  of  lim- 
itations operated  as  a  legal  bar  to  that 
ground  of  rescission;  that  appellants  knew 
as  early  as  the  early  part  of  1912,  that  the 
land  company  did  not  own  the  land  repre- 
sented, bnt  did  not  then  take  any  steps  to 
rescind ;  that  at  that  time  the  land  company 
bad  a  large  sum  of  money  that  could  have 
been  used  in  completing  the  acquisition  from 
tbe  British  Columbia  government  of  the  lands 
for  which  the  company  had  purchased  op- 
tions; that  afterwards  the  secretary  and 
treasurer  of  tbe  land  company,  one  Callahan^ 
embezzled  the  funds  of  the  company  and  ab- 
sconded, after  which  occurrence  appellants 
took  steps  to  rescind.  Whether  or  not  the 
grounds  of  the  court's  decision  were  correct 
or  sufficient,  we  must  now  try  the  cause  de 
novo  upon  tbe  facts  and  the  law.  It  is  a 
well-established  principle  here  and  elsewhere 
that  fraud  must  not  be  presumed  nor  con- 
jectured. Nath  V.  Oregon  R.  &  Nav.  Co.,  72 
Wash.  664,  131  Paa  251;  Pierce  v.  SeatUe 
Electric  Co.,  7S  Wash.  167. 138  Pac.  666. 


[3]  L  As  to  the  first  charge  of  misrepre- 
sentation, on  November  23, 1910,  Jarvls  wrote 
a  letter  to  Ireland  stating,  tuDoag  other 
things,  that  one  Mahoney,  one  of  the  men  re- 
spondent had  referred  to  as  having  been  will- 
ing to  buy  his  stock  for  about  $7,300,  had 
denied  it  to  Jarvls,  and  that  Ireland  had 
placed  a  value  of  $7,000  on  the  stock,  and 
that  he  did  not  feel  right  about  it  At  the 
trial  Mahoney  denied  that  he  had  made  any 
such  statement  to  Jarvls,  and  further  stated 
that  in  October,  1910,  he  would  have  paid 
Ireland  $1.50  per  share  for  his  stock,  and 
that  he  then  owned  20,333  shares  of  tbe 
stock.  Another  witness,  one  Cornelius,  testi- 
fied in  behalf  of  respondent  that  he  did,  in 
fact,  about  October  1,  1910,  offer  $1.50  per 
share  to  respondent  for  his  stock,  bnt  that  re- 
spondent wanted  $2  per  share.  Whatever 
price  Ireland  may  have  represented  that  he 
paid  for  his  stock  became  immaterial  when 
it  was  shown  that  he  could  in  good  faith 
have  sold  it  for  the  sum  he  represented  l>e 
could  have  sold  it  for.    - 

[4]  This  testimony  fully  disproves  the  first 
charge  of  misrepresentation;  but,  if  It  did 
not,  its  discovery  in  November,  1910,  and 
nonaction  by  appellant  until  February,  1914, 
when  this  action  was  commenced,  fully  bars 
any  action  upon  that  discovery  of  fraud  by 
the  legal  limitations  as  well  as  by  equitable 
laches. 

[5]  It  is  conceded  that  tbe  rule  is  that 
fraud  may  consist  of  tbe  vendor  represent- 
ing as  true  that  which  be  did  not  know  to 
be  true  and  which  was  not.  In  fact,  true; 
but,  if  tbe  vendor  represented  to  the  vendee 
that  be  bad  no  personal  knowledge  of  the 
facts,  but  asserted  them  upon  information  re- 
ceived from  other  parties,  he  would  not  be 
liable  for  any  false  representations.  English 
V.  Grinstead,  12  Wash.  670,  42  Pac.  121; 
Davidson  v.  Jordan,  47  Col.  361. 

2.  The  most  important  particularizatl<Hi  of 
fraud  is  that  concerning  the  location,  qualltr, 
and  value  ot  tbe  Skeena  river  valley  lands; 
for  they  were  very  remote  from  the  location 
of  the  parties,  and  it  would  be  assumed  that 
the  vendee  had  no  opportunity  then  to  inves- 
tigate them,  and  might  rely  upon  the  express 
representations  of  the  vendor.  This  false  in- 
ducement, if  made,  was  the  most  material, 
and  includes  the  second,  and  part,  at  least, 
of  the  third  and  fourth  charges  of  misrep- 
resentation and  fraud.  We  therefore  exam- 
ine the  record  carefully  for  the  purpose  of 
ascertaining  what  those  representations,  if 
any,  were. 

Tbe  ease  presented  is  somewhat  similar 
to  that  of  Bomaine  v.  Bxcelslor,  etc,  Oas  Co, 
54  Wash.  41,  103  Pac.  32.  We  are  not  dis- 
posed to  say  that  the  elements  of  laches  ex- 
ist as  completely  in  this  case  as  In  that 
Possibly  the  rights  of  no  "other  people"  be- 
came involved  in  this  case,  except  the  rights 
of  other  and  subsequent  purchasera  of  stock 
in  the  company  which  appellant  aided  in  con- 
trolling after  he  became  a  abardiolder.   Ap- 
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E>roxlinateIy  the  same  time  elapsed  after  Jar- 
Hs  discovered,  or  should  have  discovered, 
tbe  alleged  worthlessness  of  the  company,  as 
In  tbe  Romalse  Case. 

Breiy  case  for  rescission  of  a  contract  for 
actionable  fraud  depends  largely  upon  the 
particnlar  facts  of  the  case.  In  this  case 
we  cannot  escape  the  conclusion  that  the 
facts  and  the  logical  tnfeiences  deduclble 
therefrom  greatly  preponderate  In  favor  of 
respondents. 

[6,  7]  As  to  the  representations  themselves, 
the  evidence  for  respondents  outweighs  that 
for  appellants.    After  reading  the  entire  evi- 
dence carefully,  It  convinces  us  that  Ireland's 
representations  were  not  positively  made,  nor 
with   Intentional  decdt.     We  find   nothing 
tending  to  show  that  he  knew  them  to  be 
false,   or  that  he  did  not  honestly  believe 
them  to  be  true,  or  that  he  had  reason  to 
doubt  or  disbelieve  the  sources  of  his  in- 
formation.   Ireland  was  not  a  promoter  of 
the  enterprise.    On  Jarvls'  own  showing  It 
is  plain  that  Ireland  had  never  been,  or  pro- 
fessed to  have  been,  on  the  land,  and  there- 
fore had  no  personal  knowledge  of  it  save 
Its  very  general  location,  but  made  his  state- 
ments upon  reports  received  from  others,  of 
which  Jarvls  well  knew.    By  his  owni  show- 
ing also  Jarvls  telephoned  to  Callahan,  the 
secretary,   general  manager,  and  chief  pro- 
moter of  the  company,  to  come  out  from 
Spokane,  where  he  had  his  place  of  business, 
to  HUIyard,  a  suburb,  where  Jarvls  lived, 
and  talked  the  company's  assets  and  pros- 
pects over  very  fully,  and  said  he  believed 
tbe  statements  made  by  Callahan.    He  also 
went  to  see  and  consulted  with  a  Mr.  Crane 
to  whom  Ireland  referred  him  twice,  and 
with  Mr.  Beck,  Mr.  Flnley,  and  Mr.  RatcllfTe, 
other   stockholders,    before    he    closed    the 
transaction  with  Ireland.    All  this  fully  cor- 
roborates Ireland's  testimony  and  that  of  his 
witness  Chapman  that  Ireland  told  Jarvls 
that  he  had  not  seen  the  land  of  the  company 
and  knew  nothing  about  it  (except  the  gener> 
al  character  and  climate  of  the  country)  oth- 
er than  what  CaUahan  had  told  him  and 
Crane  reported  In  writing  to  the  stockhold- 
ers, and  to  go  see  them  and  the  other  stock- 
holders mentioned.    Hence  It  is  obvious  that 
Jarvis,  so  far  from  believing  and  relying  up- 
on the  representations  of  Ireland  as  to  the 
value  of  the  stock  and  assets  of  the  compa- 
ny, did  not  do  so,  but  Interviewed  other 
parties,  between  whom  and  Ireland  not  the 
slightest  collusion   Is   shown,   to   ascertain 
what  value  they  placed  upon  the  stock  of 
the  company  and  Its  holdings;    and,  so  far 
as  he  made  bis  purchase  upon  a  belief  tn 
the  existence  of  certain  facts,  he  acted  upon 
the  Information  he  got  from  others,  rather 
than  any  be  got  from   Ireland,  before  he 
would  enter  Into  the   transaction.     Under 
such  circumstances  the  vendor  is  not  liable 
for  actionable  fraud  and  deceit    Humphry 


V.  Merrlam,  32  Minn.  197,  20  N.  W.  138; 
Moore  v.  Scott,  47  Neb.  346,  66  N.  W.  441. 

In  addition  to  the  above  circumstances.  It 
Is  dear,  as  stated  by  the  trial  Judge,  that 
Jarvls  knew.  In  the  latter  part  of  1911  or 
early  part  of  1912,  by  reason  of  his  being  a 
director  of  the  comx>any,  that  the  company 
had  only  options  to  purchase  the  land  whldli 
it  was  supposed  to  own.  He  also  knew  that 
payments  of  cash  of  considerable  amount 
and  notes  to  a  larger  amonnt  had  been  tak^ 
by  this  corporation  for  subscriptions  to  its 
capital  stock,  and  that  it  was  the  Intention 
of  the  company  that  the  funds  thus  raised, 
and  to  be  raised,  were  to  be  nsed  In  complet- 
ing the  purchase  of  the  lands;  yet  he  took 
absolutely  no  steps,  as  director,  to  see  that 
these  funds  were  bo  applied,  and  took  no 
steps  to  rescind  the  contract  with  respondent 
at  that  time  nor  for  a  long  time  thereafter. 
Ix)ng  prior  to  the  commencement  of  this  ac- 
tion he  attended  a  stockholders'  meeting  at 
which  the  question  was  considered  whether 
an  offer  for  the  options  of  the  company 
should  be  accepted  at  a  price  which  would 
have  netted  him  at  that  time  considerably 
more  than  he  had  considered  the  stock  worth 
when  he  made  the  trade,  and  at  that  time  he 
voted  to  refuse  to  make  such  sale,  evidently 
relying  upon  the  assets  that  were  from  time 
to  time  In  the  hands  of  the  corporation  being 
ai^lied  by  the  officers  towards  the  acquisi- 
tion of  the  title  to  the  lands,  until  such  time 
as  the  secretary  and  general  manager  had 
absconded  and  embezzled  the  funds  of  the 
company,  and  thus  made  his  stock  worth  con- 
siderably less  than  it  would  otherwise  have 
been  when  he  brought  this  action. 

The  foregoing  reasoning  and  deductions  of 
the  trial  Judge  are  correct.  Appellants 
should  not  recover. 

Judgment  affirmed. 

MORRIS,  C.  J.,  and  BAUSMAM,  MAIN, 
and  PARKER,  J  J.,  concur. 


«9  Waab.  310) 
HUBBARD  V.  JOHNSON  et  aL  (No.  12875.) 
(Supreme  Court  of  Washington.    Jan.  16, 1916.) 

1.  Chattel  Mobtoages  «=9l38  —  Sau  or 
Pbopkbtt  bt  Mobtqaqxk— Lien  of  Labob- 
KB — Statxtte. 

Rem.  &  Bal.  Code,  {  1188,  provides  that, 
during  the  year  in  which  farm  labor  is  perform- 
ed, the  laborer  shall  have  a  lien  upon  all  crops 
raised  on  the  land,  superior  to  all  other  liens, 
including  a  prior  chattel  mortgage.  Section 
1190  requires  the  claim  of  lien  to  be  filed  with 
the  county  auditor  within'  40  days  after  the 
close  of  the  woi^;  section  1190a  gives  all  lien- 
holders  for  farm  labor  the  rights  secured  to 
lienors  on  logs  as  specified  in  section  1181,  pro- 
viding that  any  person  eloigning  or  rendering 
it  difficult,  uncertain,  or  impossible  to  identic 
an;  sawlogs  upon  which  there  is  a  lien,  without 
the  express  consent  of  the  lienbolder,  shall  be 
liable  for  damages  to  the  amount  secured  by 
tbe  lien,  and  that  on  a  showing  to  the  court  in 
the  action  to  enforce  the  lien  the  court  shall 
enter  a  personal  judgment  against  such  person 
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if  a  party  to  the  actios,  and  tliat  all  tlie  dam- 
ages may  be  recovered  by  a  civil  action  againKt 
such  person.  Plaintiff  performed  &rm  labor  in 
1012-1913,  and  in  ldl3  a  Uen  therefor  was  ad- 
judicated in  his  favor,  and  the  grower  had  it 
put  in  a  public  grain  warehouse  and  commingled 
with  other  wheat  and  negotiable  warehouse  re- 
ceipts issued  to  the  defendant,  mortgagee,  who 
sold  the  wheat  and  delivered  the  receipts  to  the 
purchaser.  Held  that  as  its  identification  as 
the  wheat  from  the  land  on  which  plaintiff  bad 
labored  was  made  difficult,  uncertain,  or  impos- 
^Ue,  he  might  recover  damages  of  the  defend- 
ant. 

[Ed.  Note.— For  other  cases,  see  Chattel  Mort- 
gages, Cent  Dig.  §f  228-236;  Dec.  Dig.  «=» 
138.] 

2.  Lis  Pendens  4=925— Litioation— Rights 

or  PUBCHASEB. 

A  purchaser  of  real  or  personal  property, 
pending  litigation  concerning  the  title  or  the 
validity  of  a  lien  thereon,  takes  the  property 
subject  to  the  rights  of  the  plaintiff  as  settled 
by  the  final  decree  or  judgment. 

[Ed.  Note. — For  other  cases,  see  Lis  Pendens, 
Cent  Dig.  ${  47-67;    Dec.  Dig.  <S=925.] 

iDepartment  2.  Appeal  from  Superior 
Court,  Walla  Walla  County;  Edward  G. 
Mills,  Judge. 

Action  by  Glenn  Hubbard  against  R.  H. 
Johnson  and  Gardner,  &  Co.  Judgment  for 
defendants,  and  plaintiff  appeals.  Reversed, 
and  cause  remanded,  with  instructions  to 
enter  judgment  for  plaintiff. 

Herbert  C.  Bryson  and  John  A.  Metcalfe, 
both  of  Walla  Walla,  for  appellant  Sharp- 
stein,  Pedigo,  Smith  &  Sharpsteln,  of  Walla 
Walla,  for  respondents. 

HOLCOMB,  J.  Appellant  brought  this  ac- 
tion against  the  respondents  for  damages 
for  the  eloignment  and  conversion  of  a  quan- 
tity of  wheat,  consisting  of  2,460  sacks, 
grown  by  one  Lonneker  and  wife,  upon  whose 
crop  appellant  had  performed  farm  labor 
between  November  1, 1912,  ^nd  May  31, 1913, 
and  upon  which,  on  June  13,  1913,  he  filed 
his  claim  of  lien  for  his  labor,  which  was  ad- 
judicated in  his  favor  on  October  29,  1913, 
by  a  Judgment  of  the  superior  court  of  Walla 
Walla  county.  Upon  issue  being  joined  in 
this'  case  and  a  trial  bad,  the  court  made 
findings.  In  substance,  as  follows:  That  on 
June  12,  1913,  plaintiff  had  a  lien  by  reason 
of  labor  performed  upon  a  quantity  of  wheat 
consisting  of  2,460  sacks,  being  the  same 
wheat  referred  to  and  described  in  the  com- 
plaint, which  lien  was,  at  the  time  of  the 
trial  of  this  action,  a  subsisting  valid  lien 
In  the  sum  of  $271.96;  that  the  wheat  was 
grown  by  one  August  Lonneker  upon  a  farm 
situated  in  Walla  Walla  county  near  Clyde, 
and  that  the  defendants  had  a  mortgage  up- 
on the  crop  executed  by  Lonneker  to  secure 
indebtedness  due  defendants,  and,  as  far  as 
appears  from  the  evidence,  neither  of  the  de- 
fendants had  any  knowledge  of  the  pendency 
of  the  foreclosure  action  on  lien;  that  the 
wheat  was  harvested  by  Lonneker  and,  after 
being  harvested,  was  moved  by  him  to  a  pub- 
lic grain  warehouse  at  Clyde,  and  that  nei- . 


ther  of  the  defendants  had  anything  to  do 
with  the  removal  of  the  wheat  from  the 
field ;  that  upon  the  same  being  removed  to 
the  warehouse,  negotiable  warehouse  receipts 
ther^or  were  caused  to  be  issued  by  Lon- 
neker to  the  defendants  herein,  which  ware- 
house receipts  were  thereafter  delivered  to 
the  defendants';  that  so  far  as  appears  from 
the  evidence,  the  defendants  had  nothing  to 
do  with  the  issuance  of  the  warehouse  re- 
ceipts ;  that  thereafter,  and  while  the  wheat 
was  in  the  warehouse,  the  defendants  sold 
the  wheat  to  Dement  Bros.  Company  and 
Jones-Scott  Company,  both  incorporated,  and 
indorsed  and  delivered  to  the  purchasers  the 
warehou&B  receipts,  which  warehouse  re- 
ceipts were  negotiable  in  form;  that  if  the 
wheat  was  thereafter  removed  from  the 
warehouse  or  from  Walla  Walla  county,  or 
commingled  with  other  wheat,  so  far  as 
appears  from  the  evidence,  neither  of  the 
defendants  had  anything  to  do  with  s-uch 
acts  further  than  the  sale  of  the  wheat  and 
the  indorsement  of  the  warehouse  receipts. 
Upon  these  findings  the  court  concluded  that 
the  action  should  be,  and  it  was,  dismissed. 

[1  ]  1.  The  only  question  presented  for  con- 
sideration upon  this  appeal  is  whether  re- 
spondents are  liable  to  the  appellant  under 
section  1181,  Rem.  &  Bal.  Code.  Section  1188 
of  the  Code  iS'  as  follows: 

"Any  person  who  shall  do  labor  upon  any 
farm  or  land,  in  tilling  the  same  or  in  sowing 
or  harvesting  or  threshing  any  grain,  as  labor- 
er, contractor,  or  otherwise,  or  laboring  upon, 
or  securing  or  assisting  in  securing  or  housing 
any  crop  or  crops  sown,  raised,  or  threshed 
thereon  during  the  year  in  which  said  work 
or  labor  was  done,  such  person  shall  have  a  lien 
upon  all  such  crops  as  shall  have  been  raised 
upon  all  or  any  of  such  land,  for  such  work  or 
labor." 

Section  1190  of  the  Code  provides  that  a 
claim  of  lien  shall  be  filed  with  the  auditor 
of  the  county  within  40  days  after  the  close 
of  the  work  or  labor.  Section  1190a  of  the 
Code  secures  to  all  Ilenholders  for  farm  la- 
bor the  same  rights  and  privileges  as-  are 
secured  to  holders  of  liens  on  logs  under  the 
provisions  of  chapter  7  of  the  Code.  Under 
tliat  chapter,  section  1181  provides: 

"Any  person  who  shall  eloign,  injure  or  de- 
stroy, or  who  shall  render  difficult  uncertain 
or  impossible  of  identification  any  sawlo^s 
*  *  *  upon  which  there  is  a  lien  as  herein 
provided,  without  the  express  consent  of  the 
person  entitled  to  such  lien-  shall  be  liable  to 
the  lienhoider  for  the  damages  to  the  amonnt 
secured  by  his  lien,  and  it  being  sho'wn  to  the 
court  in  the  civil  action  to  enforce  said  lien,  it 
shall  be  the  duty  of  the  court  to  enter  a  person- 
al judgment  •  *  •  against  the  said  person, 
Srovided  he  he  a  party  to  such  action,  or  the 
amages  may  be  recovered  by  a  civil  action 
against  such  person." 

The  trial  court  seems  to  have  based  his 
conclusion  and  decision  in  this  case  upon 
the  case  of  Lohman  v.  Peterson,  87  Wis. 
227,  58  N.  W.  407.  In  that  case  It  appeared 
that,  under  a  statute  of  Wisconsin,  any  per- 
son who  concealed  or  transported  out  of  the 
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state  logs  on  which  there  was  a  lien  E>hould 
be  liable  as  for  a  conversion.  There  was 
nothing  in  that  statute,  so  far  as  appears, 
rendering  any  per&on  liable  except  the  per- 
son concealing  or  transporting  the  llened 
logs  out  of  the  state.  The  defendant  had 
sold  the  ties  on  which  the  lien  was  attempt- 
ed to  a  railroad  company,  and  the  railroad 
company  had  transported  the  ties  from  the 
istate.  The  action  was  brought  against  the 
original  owner  of  the  logs,  as  for  conversion 
for  having  "caused  the  removal  of  the  logs 
from  the  state."  It  was  held,  therefore,  that 
the  defendant  bad  not  transported  the  logs 
from  the  state,  and  was  not  liable.  It  was 
also  held  that  "the  railroad  company  took 
them  subject  to  any  claim  which  the  plain- 
tiff had  against  them,"  under  the  statute 
providing  for  a  lien  against  such  logs  for 
labor  performed  upon  them.  It  is  expressly 
provided  in  the  section  of  the  statute  provid- 
ing for  actions  ui>on  aloignment  (section  1181, 
supra)  that  any  person  eloigning,  etc.,  or 
rendering  difficult,  uncertain,  or  impossible 
of  Identification  any  logs  upon  which  there 
is  a  lien,  etc.,  shall  be  liable  to  the  lienhold- 
er  for  damages  to  the  amount  secured  by  his 
lien.  It  is  also  provided  that,  in  a  dvil  ac- 
tion to  enforce  the  lien,  the  party  so  eloign- 
ing or  rendering  difficult  or  uncertain  of 
identification  may  be  made  a  party  to  tlie 
action,  and  a  personal  Judgment  entered 
against  him,  or,  if  he  is  not  a  party  to  the 
lien  action,  damages  may  be  recovered  by  a 
civil  action  against  such  person.  So  it  was 
held  in  Peterson  v.  Sayward,  9  Wash.  503, 
37  Pac.  657,  ttrnt  damages  may  be  awarded 
for  the  destruction  of  logs  in  the  action  to 
enforce  the  lien  thereon,  or  they  may  be 
recovered  in  a  separate  action.  See,  also, 
Singer  v.  Wallace,  8  Wash.  576,  36  Pac  466. 
Under  section  1177,  Rem.  &  Bal.  Code,  the 
statute  relating  to  liens  upon  logs,  etc.,  it  is 
provided  that: 

"K  shall  be  conclusively  presumed  by  the 
court  that  a  party  purchasing  the  property 
llened  upon  within  thirty  days  given  herein  to 
rlaimants  wherein  to  file  their  liens,  ig  not  an 
innocent  third  party,  nor  that  he  has  become  a 
bona  fide  owner  of  the  property  liened  upon, 
unless  it  shall  appear  that  he  has  paid  full 
value  for  the  •  •  •  property,  and  has  seen 
that  the  purchase  money  of  the  •  •  •  prop- 
erty has  been  applied  to  the  payment  of  such 
bona  fide  claims  as  are  entitled  to  liens  upon 
the  •  •  •  property  under  the  provisions  of 
this  chapter,  according  to  the  priorities  herein 
established." 

Under  section  1188  relating  to  liens  for 
farm  labor,  it  is  provided  that  the  lien  given 
to  laborers  for  working  upon  and  growing 
farm  crops  is  superior  to  all  other  liens 
thereon,  including  that  of  a  prior  chattel 
mortgage;  and  this  was  upheld  in  Sitton  v. 
Dubois,  14  Wash.  624,  45  Pac.  303.  It  ap- 
pears to  us  that  the  court  misconstrued  the 
decision  in  the  Wisconsin  case  cited,  and  that 
his  construction  of  the  law  in  this  case  was 
not  in  harmony  ^ith  our  statutes  and  deci- 
sions. 


2.  Respondents  maintain  that  at  any  rate 
there  was  no  eloigument  shown  in  this  case 
as  eloignment  has  been  defined  by  us'  in  the 
case  of  Garneau  v.  Port  Blakely  Mill  Co., 
8  Wash.  467,  86  Pac.  363.  In  that  case  it 
was  said: 

"But  the  new  law  introduces  a  new  ground 
of  damage,  viz.,  'eloignment,'  and  it  was  to 
the  charge  of  eloignment  alone  that  there  was 
any  testimony  in  the  case  against  appellant. 
To  'eloign'  is  to  take  away  beyond  the  jurisdic- 
tion, or  to  conceal,  so  that  under  the  new  law  it 
is  possible  that  the  construction  would  be  that 
the  mere  removal  of  logs  under  lien  from  the 
county  would  cause  the  right  of  action  for  dam- 
ages to  accrue.    •    •    • " 

The  construction  of  the  word  "eloignm^t" 
or  removal  or  concealment  of  the  liened 
chattel  Is  immaterial  here,  for  the  reason 
that  there  are  other  acts  and  conditions  un- 
der the  statute  which  render  third  persons 
liable  to  the  lienor  as  conversioners,  viz.,  ren- 
dering difficult,  uncertain,  or  Impossible  of 
identification, 

[2]  3.  The  evidence  shows  that  both  Lon- 
neker  and  the  defendants  instructed  the 
warehouseman  where  the  wheat  was  haule<^ 
to  issue  receipts  therefor  to  defendants. 
The  wheat,  accordingly,  as  fast  as  it  came  in, 
was  commingled  with  other  wheat  in  the 
warehouse,  and  not  marked  or  identified  as 
the  wheat  of  Lonneker  taken  from  the  land 
and  crop  upon  which  ap]>ellant  performed 
the  labor,  but  marked  and  identified  as  the 
wheat  of  defendants.  It  would  be  hard  to 
see  how  anything  could  be  done  to  render 
the  wheat  raised  by  Lonneker  upon  which 
appellant's  lien  existed  more  difficult,  uut 
certain,  or  impossible  of  identification.  Ap^ 
pellant.had  an  adjudicated  lien  upon  the 
wheat  at  the  time  of  the  transaction  between  - 
Lonneker  and  the  respondents.  It  is  common 
learning  that  a  purchaser  of  real  or  personal 
pr<^erty,  pending  litigation  concerning  the 
title  or  the  validity  of  a  lien  thereon,  takes 
the  property  subject  to  the  rights  of  the 
plaintiff  as  settled  by  the  final  decree  or 
Judgment  of  a  court.  Bergman  v.  Inman, 
43  dr.  456,  72  Pac.  1086,  73  Pa&  341,  99  Am. 
St  Rep.  771. 

"The  law  is  that  he  who  intermeddles  with 
property  in  litigation  does  it  at  his  peril,  and 
is  as  conclusively  bound  by  the  results  of  the 
litigation,  whatever  they  may  be,  as  if  he  had 
been  a  party  to  it  from  the  outset."  Tilton  v. 
Cofield,  93  U.  S.  163,  23  L.  Ed.  858. 

It  can  make  no  difference  in  this  respect 
whether  the  action  is  to  foreclose  the  lien  or 
to  recover  damages  under  the  statute  for 
destroying  or  confusing  the  identity  of  the 
property  covered  by  it  Bergman  v.  Inman, 
supra. 

There  is  no  doubt,  therefore,  in  our  opin- 
ion, that  appellant  is  entitled  to  recover. 
The  judgment  is  reversed,  and  the  cause 
remanded,  with  instructions  to  enter  judg- 
ment for  appellant 

MORRIS,  C  J.,  and  BAUSMAN,  PARKER, 
and  MAIN,  JJ.,  concur. 
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UNITED  IRON  WORKS  v.  WAGNER. 

(No.  12761.) 

(Supreme  (3ourt  of  WaBhington.    Jan.  15, 1916.) 

1.  CONTBAOXB  «=>20S— Pkbfobuancb— Dklit- 
VBT. 

Where  a  ranch  owner  contracted  for  the  in- 
atallation  of  a  pomp  at  a  well  distant  250  or  300 
feet  from  a  river  np  a  steep  and  rocky  bank 
from  the  owner's  landing,  where  the  pomp  and 
its  heavy  machinery  were  delivered,  there  was 
no  BufiSdent  delivery  to  call  for  payment  of  the 
first  installment  of  the  price  under  the  contract 
providing  for  payment  upon  delivery  on  plain- 
tiff's land. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  |§  929-035 ;    Dec  Dig.  e=a208.] 

2.  Contracts  ®=»303  —  Pkbfobkakob  —  Fub- 
NiBHiNO  Plans. 

Where  a  ranch  owner,  contracting  for  the 
installation  of  a  pump  at  his  well,  agreed  to  put 
in  a  foundation,  the  installing  company  to  fur- 
nish the  plans  therefor,  which  it  failed  to  do,  at 
hibiting  to  him  merely  a  rough  pencil  sketch 
without  dimensions  to  show  the  connection  be- 
tween the  foundation  and  the  machinery,  the 
owner's  failure  to  install  the  requisite  foundation 
was  not  an  excuse,  on  the  ground  that  strict 
compliance  with  the  contract  was  prevented 
thereby,  for  the  installing  company's  failure  to 
deliver  the  machinery  at  the  well,  since  the  pro- 
vision for  the  famishing  of  plans  called  for  in- 
telligible and  workable  plans. 

[Ejd.  Note. — For  other  cases,  see  Contracts, 
Cent.  Dig.  Si  1409-1443 ;  Dec.  Dig.  «=s>303.] 

8.  CONTBAOTS  lS=>819— SUBSTANTIAI.  PZBFOBU- 

ANCB— Reduction  of  Reoovebt. 

Recovery  against  a  ranch  owner  by  a  com- 
pany which  had  contracted  to  install  a  pump  for 
him  of  the  full  contract  price  for  the  installation 
on  the  ground  of  substantial  performance  only 
was  improper,  since  the  recovery  on  a  contract 
of  a  party  who  has  performed  substantially  and 
whose  deviations  were  not  willful  or  done  in  bad 
faith  ia  nevertheless  reducible  by  the  amount  of 
damages  caused  by  the  deyiations. 

[Ed.  Note. — For  other  cases,  see  Contracts, 
Cent  Dig.  §§  1458, 1476. 1477, 1479, 1493-1507; 
Dec.  Dig.  <8=>319.] 

4.  Contracts  ®=>323  —  Dkuvxbt  —  Waives 
—Questions  fob  Jubt. 

In  an  action  by  a  corporieition  which  had 
contracted  with  a  ranch  owner  to  install  a  pump 
at  his  well  for  the  price  of  the  installation,  the 
questions  whether  or  not  there  hod  been  a  sub- 
stantial delivery  of  the  machinery,  and  whether 
or  not  substantial  delivery  had  been  waived  by 
the  owner,  held  questions  of  fact  for  the  jury 
under  the  drcumgtances. 

[Ed.  Note. — For  other  cases,  see  CJontracta, 
Cent.  Dig.  §;  1311,  1349,  1466,  1543-1548.  1827, 
1827%;    Dec.  Dig.  ®=»323.] 

5.  Contracts  ®=»175— Action  fob  Breach— 
Evidence— Reabonabue  Time  fob  Pkbform- 
ance. 

In  an  action  by  a  corporation  which  con- 
tracted with  a  ranch  owner  for  the  installation 
of  a  pump  at  his  well  for  the  price  of  the  in- 
stallation, defendant's  evidence,  showing  that  the 
question  of  the  time  of  the  installation  and  de- 
livery was  discussed  and  considered  by  the  par- 
ties at  the  time  of  making  the  contract,  silent  as 
to  the  time  for  performance,  was  admissible  to 
show  what  waa  a  reasonable  time  within  which 
to  make  delivery  of  the  machinery,  a  question  of 
fact  for  the  jury  for  submission  upon  competent 
evidence. 

[Ed.  Note. — For  other  cases,  see  Contracts, 
Cent  Dig.  U  766,  978,  1010,  1067-1069.  1786, 
1803,  1810;    Dec.  Dig.  «=»175.] 


6.  Evidence  iQ.  .  ill2— Pasol  Etidbnoe  Vart> 

INO  Wbitino. 

Where  a  contract  in  suit  Is  complete  on  ita 
face,  failing  only  to  expressly  state  the  time  for 
performance,  parol  testimony  that  a  particular 
time  was  eiqjressly  agreed  upon  at  the  tine  of 
execution  is  inadnussible  under  the  role  that  pa- 
rol evidence  of  a  prior  or  contemporaneooa  oral 
agreement  is  not  competent  to  vary,  alter,  con- 
tradict, or  add  to  the  terms  of  a  written  contract 

[Ed.  Note. — For  other  cases,  see  Eyidenoe^ 
Cent  Dig.  a  1874-1897 ;    Dec.  Dig.  «=»442.1 

Department  2.  Appeal  from  Superior 
Court,  (Jhelan  Coonty;  St.  K.  Pendergaot, 
Judge. 

Action  by  the  United  Iron  Works  against 
E.  Wagner.  From  a  Judgment  for  plalntiO 
dismissing  defendant's  counterclaim,  the 
latter  aK>eals.  Judgment  reversed  and  re- 
manded for  new  trlaL 

W.  O.  Parr,  of  Wenatchee,  for  appellant 
B.  B.  Adams,  of  Spokane,  and  WlUIams  tt 
Cotbin,  of  Wenatchee,  for  respondent. 

HOLOOMB,  J.  Respondent  contracted  in 
writing  on  April  20,  1910,  for  the  furnishing 
and  installation  by  it  of  a  pumping  plant  oa 
appellant's  ranch  on  the  Columbia  river  some 
18  miles  north  of  Wenatchee  and  near  Or- 
ondo.  The  time  when  the  installation  sbonld 
be  completed  is  not  fixed  by  the  contract 
The  contract  Is  in  the  form  of  a  letter  or 
proposal  and  an  acceptance  thereof  by  ap- 
pellant. A  long  list  of  articles  of  machinery, 
apparatus,  and  appliances  Is  set  forth  In  the 
contract  to  constitute  the  pumping  plant, 
and  the  contract  contains  the  following  pro- 
visions: 

"AH  agreements  are  contingent  upon  strikes, 
accidents,  or  other  causes  beyond  our  oontroL 
All  orders  and  contracts  are  taken  subject  to  ap- 

£roval  of  the  main  office,  and  quotations  are  for 
nmediate   acceptance  and   subject   to   change 
without  notice." 

"The  above  outfit  to  be  installed  complete  on 
your  ranch  near  Orondo,  with  the  understanding 
that  you  dig  the  pit  and  trench  and  furnish  one 
man  and  team  to  help  on  the  installation,  and 
that  you  build  the  foundations  after  plans  far- 
nished  you  by  us.  The  above  for  the  net  sum  of 
sixteen  hundred  and  ninety-four  dollars  (Sl,694.- 
00).  Terms,  $130.00  with  the  order,  $4i)0.00 
when  the  machinery  is  delivered  on  your  ground, 
and  the  balance  thirty  days  after  the  plant  is 
complete  and  tested,  provided  that  the  test  is  not 
delayed  through  any  cause,  which  is  not  our 
fault" 

The  respondent  alleged  that  it  had  per- 
formed Its  part  of  the  contract  In  all  respects 
except,  as  it  had  been  hindered  and  pre- 
vented from  doing  so  by  the  failure  of  appel- 
lant and  his  neglect  to  dig  a  pit  and  trench 
of  sufficient  and  adequate  size  to  build  foun- 
dations, as  provided  for  in  said  contract; 
and  the  complaint  prays  for  the  entire  sum 
remaining  unpaid  on  the  contract 

Appellant  answered,  admitting  the  execu- 
tion of  the  contract,  but  asserting  that  the 
same  was  not  all  of  the  contract  between  the 
parties,  inasmnch  as  no  time  was  named 
therein  within  which  the  Installation  was 
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to  be  made,  and  alleged  that  the  plant  was  to 
be  installed  within  a  reasonable  time,  to  wit, 
■within  30  days,  and  within  time  for  the  Ir- 
rigation of  the  crops  for  the  season  of  1910; 
and  appellant  denied  each  and  evei?  other 
material  allegation  In  the  complaint  He 
also  set  np  a  counterclaim  in  which  he  sets 
out  the  contract  and  alleges  faUnre  of  the 
respondent  to  erect  the  pumping  plant  with- 
in a  reasonable  time  or  at  all,  and  alleged 
that  by  reason  of  such  failure  his  fruit  crops 
for  1910  and  1911  were  damaged  in  the  total 
sum  of  $10,000.  He  alleged  that  the  respond- 
ent had  full  knowledge  of  the  extent  of  ap- 
pellant's orchard,  the  purposes  for  which 
the  pumping  plant  was  to  be  used,  the  neces- 
sity of  receiving  water  from  this  particular 
source,  and  the  probable  damage  that  would 
be  caused  by.  a  failare  to  Install  the  plant 
as  required. 

Respondent  replied,  putting  In  issue  ma- 
terial allegations  of  the  counterclaim,  and 
further  alleging  that  the  pump  referred  to  In 
the  contract  was  one  of  special  manufacture, 
and  had  to  be  manufactured  after  the  con- 
tract was  executed;  that  the  delay,  if  any, 
was  caused  by  an  accident  occurring  on  the 
railroad  at  Wenatchee  in  which  the  plant 
was  injured.  The  appellant  replied,  putting 
In  issue  the  affirmative  matter  of  the  an- 
swer to  appellant's  coonterclatm. 

The  cause  was  brought  on  for  trial  before 
a  jury,  and,  after  the  evidence  was  all  in, 
Including  the  rebuttal  evidence  of  respond- 
ent, the  court,  on  motion  of  respondent,  dis- 
charged the  Jury  and  rendered  a  Judgment 
In  favor  of  respondent  on  the  contract  for 
the  full  amount  unpaid  thereon,  includtag 
Interest  and  costs,  and  dUmlssed  the  counter- 
claim of  appellant.  Appellant  unsuccessful- 
ly moved  for  a  new  trial 

[1]  The  evidence  in  the^  case  shows  that 
the  goods  were  shipped  by  steamboat  from 
Wenatchee  up  the  Columbia  river  and  dis^ 
charged  oh  a  gravel  bank  near  Wagner's 
ranch  at  what  is  knovm  as  Wagner's  land- 
ing. The  machinery  was  shipped  at  different 
tlmea  Part  of  It  arrived  at  Wagner's  land- 
ing about  June  10^  1910,  but  the  pump  frame, 
a  large  steel  frame  about  30  feet  long  in- 
tended to  be  set  in  the  well  or  pit,  and  which 
had  been  injured  in  the  wreck.at  Wenatchee, 
did  not  arrive  at  Wagner's  landing  until 
about  July  17,  1910.  It  also  vras  unloaded 
from  the  steamboat  upon  this  gravel  bar 
between  ordinary  high  and  low  water  mark, 
and  never  thereafter  moved  by  ^ther  party. 
The  well  on  Wagner's  ranch  where  this  ma- 
chinery was  required  was  distant  about  250 
or  300  feet  up  a  very  steep  and  rocky  bank 
from  the  place  where  the  pump  and  machin- 
ery were  deposited.  The  contract  provided 
that  the  machinery  was  to  be  installed  com- 
plete on  appellant's  ranch,  and  it  also  pro- 
vided that  the  first  payment  of  $400  was  to 
become  due  when  the  machinery  was  de- 
livered  "oa   jwu  ground."     The  evidence 


shows  that  the  pomp  frame  alone  weighed 
2,785  pounds.  There  was  considerable  other 
machinery  and  apparatus.  Req;)ondent  con- 
tended, and  the  trial  court  took  the  view, 
that  the  delivery  as  made  was  a  substantial 
delivery,  being  at  or  near  respondent's 
ranch ;  and  that,  in  case  it  was  not,  the  fail- 
ure of  appellant  to  object  to  such  delivery 
waived  exact  compliance  with  the  terms  of 
the  contract  Under  the  contract  as  made 
by  the  parties,  this  machinery  was  to  be 
Installed  and  placed  in  the  well  by  respond- 
ent In  referring  to  delivery  upon  the 
ground  of  appellant  the  contracting  parties 
could  have  provided  that  the  first  installment 
of  the  purchase  price  should  be  made  upon 
delivery  at  the  landing  of  the  boat  company 
on  the  bank  of  the  Columbia  rivet  at  Wag- 
ner's landing  or  near  Wagner's  land.  But 
their  contract  did  not  so  provide.  In  fact,  it 
was  spedflc  that  it  was  to  be  Installed  as  a 
pumping  outfit  upon  appellant's  land,  and 
must  therefore  have  necessarily  contemplat- 
ed that  it  was  to  be  installed  where  it 
conld  be  used,  that  is  to  say,  in  appellant's 
well,  and  that  the  first  installment  should  be 
paid  when  delivered  upon  appellant's  land. 
[2]  Respondent  on  the  other  hand,  con- 
tends that  the  strict  compliance  with  this 
feature  of  the  contract  was  prevented  by  rea- 
son of  the  failure  of  appellant  to  put  in  a 
foundation  as  required  by  the  contract  The 
evidence  of  appellant  Is  that  he  dug  the  pit  and 
trench ;  that  he  procured  a  supply  of  timbers 
for  the  purpose  of  building  the  foundation 
at  the  pit  or  well;  that  respondent  failed  to 
furnish  any  definite  plans  for  the  construe, 
tlon  of  the  foundation ;  and  that  if  definite 
plans  had  been  furnished,  or  if  respondent 
had  proceeded  with  the  installation  of  the 
pump,  he  could  have  huUt  the  foundation  in 
one  day.  A  paper  was  introduced  In  evi- 
dence as  Respondent's  Exhibit  6,  upon  the 
supposition  that  it  was  the  plan  for  the 
foundation.  Respondent's  principal  witness 
later  admitted,  however,  that  it  was  merely 
given  to  appellant  to  show  the  connection  be- 
tween the  steel  frame  which  respondent  was 
furnishing  and  the  wood  frame  which  appel- 
lant was  to  erect  This  was  a  mere  i)encll 
drawing  or  a  sketch  of  the  proposed  struc- 
ture. There  were  no  details  upon  it,  and  it 
was  not  drawn  to  scale.  The  respondent's 
principal  witness  excuses  his  failure  to  de- 
liver plans  for  the  foundation  upon  the 
ground  that  appellant  said  he  did  not  require 
plans,  that  he  was  a  carpenter  and  bridge 
builder,  and  that  he  could  build  a  founda- 
tion. Appellant  however,  denied  this,  and 
testified  that  the  plans  were  so  incomplete 
that,  although  he  was  a  carpenter  and  bridge 
builder  of  considerable  experience,  he  was 
unable  to  complete  the  foundation  without 
additional  Information,  for  the  reason  that 
the  plan  contained  no  scale  and  nothing  to 
indicate  the  size  or  the  distance  apart  of 
the  timbers.    He  was  required  by  the  con- 
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tract  to  build  upon  plans  to  be  fumlsb'ed 
by  respondent  This,  of  course,  meant  Intel- 
ligible and  workable  plans.  In  fact,  upon 
every  issuable  fact  InTOlred  In  the  case, 
except  that  a  written  contract  was  entered 
Into  between  the  parties,  and  that  nothing 
but  |130  had  been  paid,  there  was  a  con- 
flict of  evidence  between  them. 

[3]  Respondent,  however,  insists  that,  as 
to  the  law  of  the  case,  a  substantial  perform- 
ance was  shown  by  undisputed  testimony, 
and  that  the  modern  rule  permits  recovery 
without  a  strict  and  literal  performance  if 
there  has  been  a  substantial  performance, 
and  the  contractor  has  attempted  in  good 
faith  to  perform  the  contract,  citing  3  Page 
oh  Contracts,  i  1385,  and  Taylor  v.  Ewlng, 
74  Wash.  214,  132  Pac.  1009.  But  the  same 
authority  (Page)  contains  a  further  state- 
ment of  the  law: 

"If  a  contract  has  been  performed  substantial- 
ly, and  deviatioDS  from  the  contract  have  been 
made,  but  not  willfully  or  in  bad  faith,  the  party 
so  performing  can  recover  the  contract  price, 
less  the  amount  of  damages  caused  by  such  devi- 
ation. The  amount  of  such  damages  is  usually 
the  expense  of  completion  according  to  the  con- 
tract" 

In  the  cose  at  bar  respondent  sued  to  re- 
cover, and  was  permitted  to  recover,  the  en- 
tire amount  of  the  contract  according  to  tils 
own  theory,  upon  mere  substantial  perform- 
ance of  the  contract,  and  not  literal  perform- 
ance; while  appellant  insists  that  the  delay 
was  willful  and  inexcusable  on  the  part  of 
respondent 

[4]  Respondent  further  insists  that  appel- 
lant by  his  acts  and  conduct  waived  complete 
performance  of  the  contract,  and  that  there- 
fore it  is  entitled  to  recover  upon  the  entire 
contract  There  is  nothing  wliatever  in  the 
evidence  that  we  can  s^  by  which  it  can  be 
rightfully  contended  that  appellant  waived 
the  strict  performance  of  the  contract  On 
the  contrary,  there  is  evidence  that  at  numer- 
ous times  he  requested  to  know  when  re- 
sp<Hident  would  complete  its  installation  of 
the  pumping  plant  This,  to  be  sure,  is  con- 
tradicted, but  that  merely  constitutes  a  con- 
flict in  the  evidence  and  was  for  the  Jury  to 
pass  upon.  He  did  not  consider  that  the 
machinery  had  been  delivered  to  him  accord- 
ing to  the  contract ;  and  it  would  seem  that, 
under  some  circumstances  and  under  some 
contracts,  the  delivery  of  goods,  wares,  or 
njerchandise  at  a  distance  of  250  or  300  feet 
down  a  very  steep  hill  would  be  practically 
equivalent  to  delivery  under  other  contracts 
and  under  other  circumstances  and  condi- 
tions of  goods,  wares,  and  merchandise  at  a 
wharf  or  landing  a  great  distance  away. 
If  he  moved  this  heavy  machinery,  be  did  So 
at  some  risk  of  injuring  It,  and  also  he  would 
then  have  been  considered  as  accepting  such 
delivery,  and  that  before  installation  by  re- 
spondent. We  are  therefore  satisfied  that 
the  questions  of  whether  or  not  there  had 
been    a    substantial    delivexy    of   the   ma- 


chinery, and  Whether  or  not  substantial 
delivery  thereof  had  been  waived  by  any 
acts  or  conduct  of  appellant,  either  should 
have  been  resolved  as  questions  of  law  In 
favor  of  appellant,  or  were  questions  of  fact 
to  be  determined  by  the  Jury.  We  consider 
that,  under  the  conditions  and  circtuastances 
pleaded  and  shown,  they  were  questions  of 
fact 

[S,  I]  Another  question  Is  raised  by  appel- 
lant which  we  consider  necessary  to  pass 
upon.  It  is  contended  that  the  court  erred 
in  refusing  to  permit  appellant  to  Introduce 
evidence  showing  that  the  question  of  the 
time  of  delivery  and  installation  was  discus- 
sed and  considered  by  the  parties  at  the  time 
of  making  the  contract,  for  the  purpose  of 
showing  what  was  a  reasonable  time  within 
which  to  make  delivery.  It  was  contended 
by  appellant  and  attempted  to  be  shown  on 
the  trial  below  that  it  was  considered  by  the 
parties  that  the  delivery  and  installation  of 
the  pumping  plant  should  be  within  30  days, 
or  by  May  20,  1910,  or,  at  any  rate,  in  time 
for  the  irrigation  of  appellant's  orchard 
within  June,  July,  or  August  of  that  year. 

The  contract  is  complete  upon  its  face, 
lacking  only  the  element  of 'time,  and  parol 
testimony  that  a  particular  time  was  express- 
ly agreed  upon  is  generally  excluded  under 
the  famUlar  rule  that  parol  evidence  of  a 
prior  or  contemporaneous  oral  agreem«it  is 
not  competent  to  vary,  alter,  contradict,  or 
add  to  the  terms  of  a  written  contract. 
Numerous  cases  are  dted  to  sustain  this 
proposition,  among  others  that  of  Smith 
Sand  &  Gravel  Co.  v.  Corbin,  81  Wash.  494, 
142  Pac  1163.  In  that  case  it  was  said,  in 
consonance  with  the  weight  of  authority, 
that: 

"It  is  elementary  that,  if  a  contract  specifies 
no  time,  the  law  ii^piies  that  it  shall  be  perform- 
ed within  a  reasonable  time.  9  Cyc.  611. 
It  is  also  well  established  that  the  legal  effect  of 
a  written  contract,  though  not  stated  in  terms 
in  the  writing  itself,  but  left  to  be  implied  by 
law,  can  no  more  be  contradicted,  changed,  or 
explained  by  extrinsic  evidence  than  if  the  le- 
gally implied  effect  had  been  expressed  in  the 
written  terms.  'The  legal  effect  of  a  written  con- 
tract is  as  much  within  the  protection  of  the 
rule  which  forbids  the  introduction  of  parol 
evidence  as  its  language'  "—citing  many  cases. 

The  situation  here,  therefore.  Is  that.  In- 
asmuch as  the  contract  was  silent  as  to  the 
time  of  performance,  the  law  implies  a  rea- 
sonable time  to  perform  the  contract,  and 
what  was  or  is  a  reasonable  time  under  the 
circumstances  and  within  the  contemplation 
of  the  parties  was  a  question  of  fact  to  sub- 
mit to  the  Jury  upon  competent  evidence, 
and  not  a  question  of  law.  The  case  cited 
by  respondent,  Kleeb  v.  Long-Bell  Lumber  Co., 
27  Wash.  648,  68  Pac.  202,  to  the  point  that 
it  is  a  question  of  law  for  the  court  to  de- 
termine what  was  a  reasonable  time,  is  not 
in  point  here,  for  the  reason  that  in  that  case 
it  was  merely  held  by  the  court  that  a  reason- 
able time  had  elapsed  tor  the  defendant  to 
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object  to  the  quality  or  manner  of  delivery 
of  the  lumber,  owing  to  the  peculiar  circum- 
stances In  that  case.  There  are  frequently 
cases  where  the  court  may  safely  rule  that 
the  time  elapsed  wherein  a  party  should 
do  or  should  not  do  a  certain  thing  is  un- 
reasonable, for  the  reason  that  under  some 
circumstances  and  conditions  the  passage  of 
an  unreasonable  length  of  time  must  be  con- 
clusively presumed  against  the  party.  In 
general,  however,  the  question  of  what  is  a 
reasonable  time  Is  one  of  fact  and  to  be 
determined  as  such. 

For  these  reasons  the  judgment  is  reversed, 
and  the  cause  remanded  for  new  trial. 

MORRIS,  C.  3.,  and  BAIJSMAN,  PARKER, 
and  MAIN,  JJ.,  concur. 


C89  Wash.  279) 

DUFUR  V.  LEWIS  RIVER  BOOM  ft  LOG- 
GING CO.    (No.  12692.) 
(Supreme  C!oiirt  of  Washington.    Jan.  16, 1916.) 

1.  Loos  AND  LoooiNo  €s»l3 — Driving  Loos 

— LlABIUTY    OF    BOOMIHO    C0MPANY---StAT- 
DTES. 

Under  Laws  1889-90,  p.  470,  providing  for 
the  organization  of  corporations  for  catching, 
booming,  sorting,  raftiagi  and  holding  logs  and 
other  timber  products,  and  under  Laws  1895, 
p.  128,  providing  for  the  organization  and  in- 
corporation of  companies  to  clear  out  and  im- 
prove rivers  and  streams  and  for  driving  logs 
and  other  timber  products  therein,  as  amended 
by  Laws  1905,  pp.  108,  232,  and  Laws  1909, 
p.  816,  the  duty  is  not  imposed  upon  a  booming 
corporation  to  catch  and  boom  all  logs  that  may 
be  driven,  or  wliich  may  float,  down  tlie  river 
on  which  its  booming  works  are  constructed,  as 
the  statutes  predicate  a  duty  to  care  for  the 
logs  on  the  facts,  either  that  the  owner  of  the 
logs  requested  the  defendant  to  boom  them,  that 
the  logs  came  to  the  boom  not  in  charge  of  the 
owner,  that  the  river  was  a  stream  not  capable 
of  floating  logs  by  nature  and  that  defendant 
had  made  it  floatable,  that  the  logs  were  deliv- 
ered to  defendant,  or  that  the  owner  and  de- 
fendant made  a  contract  obligating  the  latter 
to  catch  and  boom  them. 

[Ed.  Note. — For  other  cases,  see  Logs  and 
Logging,  Ont  Dig.  U  31-^5;  Dec.  Dig.  «=» 
13.] 

2.  Pleading  ^»8— Conclusion. 

In  an  action  by  the  owner  of  logs  against 
a  booming  company  for  failure  to  account  for 
logs  sent  down  a  river,  the  complaint,  alleging 
merely  that  it  became  the  duty  of  defendant  to 
catch  such  logs,  failing  to  allege  any  facts  upon 
which  the  statutes  predicate  a  booming  com- 
pany's duty  to  care  for  logs,  was  demurrable, 
since  the  only  allegation  seeking  to  charge  de- 
fendant with  the  duty  to  boom  was  a  mere  con- 
clusion of  law. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  {§  12-28%,  68;   Dec.  Dig.  <S=s>8.] 

Department  2.  Appeal  from  Superior 
Court,  Cowlitz  County;  William  T.  Darcb, 
Judge. 

Action  by  George  G.  Dufur  against  the 
Lewis  River  Boom  &  Logging  Company, 
From  a  Judgibent  dismissing  his  action, 
plalntlfF  appeals.    Affirmed. 


B.  L.  Hubbell,  of  Kelso,  for  appellant 
Miller  &  Wilkinson,  of  Vancouver,  for  re- 
spondent ,  . 

FULLERTON,  J.  The  appellant  brought 
this  action  against  respondent  stating  his 
cause  as  follows: 

"I.  That  the  defendant  is  now,  and  was  at  all 
times  hereinafter  alleged  and  mentioned,  a  cor- 
poration doing  business  under  and  by  virtue  of 
the  laws  of  tiie  state  of  Wasliington,  and  was 
at  said  times  a  public  service  corporation, 
organized  for  the  purpose  of  driving,  sacking, 
sorting,  rafting,  and  booming  logs  and  other 
timber  products,  and  was  engaged  in  operating 
a  boom  at  the  mouth  of  the  Lewis  river  in  the 
county  of  Cowlitz  and  state  of  Washington  at 
the  confluence  of  said  Lewis  river  with  the 
Columbia  river. 

"II.  That  during  the  times  herein  mentioned 
the  Kalama  Lumber,  Log  &  Timber  Company 
was  a  corporation,  organized  and  doing  business 
under  and  by  virtue  of  the  laws  of  the  state  of 
Washington,  and  engaged  in  lumbering  in  Cow- 
litz county,  Wash. 

"III.  That  between  the  1st  day  of  September, 
1007,  and  the  23d  day  of  February,  1912,  the 
said  Kalama,  Lumber,  Log  &  Timber  Company 
placed  in  the  Lewis  river  and  floated  to  the 
rafting  and  booming  grounds  of  defendant, 
at  the  mouth  of  the  said  Lewis  river,  3,855,454 
feet  of  logs. 

"IV.  That  it  became  and  was  the  duty  of  de- 
fendant to  catch  and  hold,  assort  and  raft,  said 
logs,  and  to  account  therefor  to  the  owners 
thereof;  that  defendant  rafted  and  accounted 
for  2,223,068  feet  of  said  logs  so  floated  to  said 
rafting  grounds  by  the  said'  Kalama  Lumber, 
Log  &  Timber  Ck>mpany. 

"V.  That  of  said  3,855,454  feet  of  logs  so 
floated  to  the  rafting  and  booming  grounds  of 
defendant  said  defendant  failed  to  catch  and 
hold,  assort,  boom,  and  raft  1,632386  feet,  and 
has  utterly  failed  to  account  therefor,  though 
demand  has  been  made  therefor ;  that  said  logs 
were  of  the  value  of  $9  per  thousand  feet,  and 
plaintiff  is  damaged  by  defendant's  failure  to  so 
catch  and  hold,  assort,  boom,  and  raft  said 
1,632,386  feet,  in  the  sum  of  $14,688.61. 

"VI.  That  plaintiff  has  no  knowledge  or  be- 
lief as  to  what  disposition  was  made  of  said 
logs  by  defendant,  and  is  unable  to  allege  wheth- 
er said  logs  were  converted  by  defendant  or  lost ; 
that  plaintiff  has  been  informed  and  believes 
that  defendant  failed  to  catch  and  hold  a  portion 
thereof,  and  allowed  a  portion  thereof  to  escape 
from  its  booms,  but  plaintiff  is  not  informed  as  to 
what  amount  defendant  failed  to  catch  and  hold, 
and  what  amount  was  allowed  to  escape  from 
defendant's  booms,  and  is  unable  to  allege  said 
amounts ;  that  defendant  has  informed  plaintiff 
that  it  bas  none  of  said  logs  in  its  possession. 

"VII.  That  heretofore,  to  wit,  on  the  4th  day 
of  January,  1912,  the  said  Kalama  Lumber,  Log 
&  Timbor  C!onipany  duly  assigned  the  said  claim 
and  cause  of  action  against  defendant  to  plain- 
tiff herein." 

To  the  complaint  the  respondent  interpos- 
ed a  demurrer  on  the  grounds:  (1)  That  the 
complaint  did  not  state  facts  sufficient  to 
constitute  a  cause  of  action;  and  (2)  that 
the  action  was  not  commenced  within  the 
time  limited  by  law.  At  the  hearing  had 
npon  the  demurrer  the  trial  court  sustained 
the  same,  entering  a  general  order  to  that 
effect  vrtthout  specifying  upon  which  of  the 
grounds  stated  in  the  demurrer  the  order 
was  rested,  and  granting  to  the  appellant  10 
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days  within  which  to  amend  his  complaint 
Thereafter  the  appellant  gave  notice  that  he 
refused  to  plead  further,  and  that  he  elected 
to  stand  upon  the  complaint,  whereupon  the 
court  entered  a  Judgment  against  him,  dis- 
missing his  action,  with  costs.  Tills  ap- 
peal Is  from  the  Judgment  so  entered. 

[1]  The  action,  it  will  be  observed,  Is 
founded  upon  tlue  so-called  tK>oming  and 
driving  statutes  of  the  state.  The  statute 
of  1889-90  provides  for  the  organization  of 
corporations  for  the  purposes  of  catclilng, 
booming,  sorting,  rafting,  and  holding  logs 
and  other  timber  products,  and  empowers 
such  corporations,  when  so  organized,  to  go 
upon  any  of  the  "waters  61  the  state  or  the 
dividing  waters  thereof,"  and  to  construct 
and  maintain  the  necessary  booms  and  other 
works  for  the  purposes  mentioned.  It  fur- 
ther provides  that  when  such  worlcs  are 
constructed  the  corporation  shall  catch, 
boom,  sort,  raft,  and  hold  the  logs  and  tim- 
'ber  products  of  all  persons  requesting  such 
service,  and,  when  the  works  are  erected 
at  the  mouth  of  any  river,  the  logs  and 
timber  products  which  shall  come  to  the 
works  not  tn  charge  of  the  owner,  without 
such  request;  reasonable  tolls  being  pro- 
vided for  the  services.  Laws  1889-90,  p. 
470.  In  1895  (Laws  1895,  p.  128)  the  Legis- 
lature provided  for  the  organization  and  In- 
corporation of  companies  for  the  purposes 
of  clearing  out  and  Improving  rivers  and 
streams  and  for  driving  logs  and  other  tim- 
ber products  thereon.  The  act  empowered 
any  such  corporation  to  enter  upon  any  of 
the  rivers  and  streams  of  the  state,  or  the 
dividing  waters  thereof,  and  remove  Jams, 
roots,  snags,  and  rocks  therefrom,  straighten 
the  channel  of  such  streams,  build  wing 
dams  and  sheer  booms  thereon,  and  construct 
dams  with  gates  for  storing  water  with 
which  to  create  artificial  freshets  therein. 
It  made  It  the  duty  of  such  corporations, 
after  the  construction  of  such  worlis,  to 
sluice,  sack,  and  drive  all  logs  and  lumber 
products  which  the  owner  should  request  to 
be  so  sluiced,  sacked,  and  driven,  and  aU 
logs  and  lumber  products  without  such  re- 
quest which  lay  in  such  position  as  to  ob- 
struct or  impede  a  drive,  empowering  It  to 
charge  tolls  for  such  service  not  exceeding 
a  certain  maximmn.  The  act  also  provided 
that  boom  companies  theretofore  Incorpo- 
rated might  also  become  driving  corpora- 
tions by  filing  amended  articles  of  incorpo- 
ration embodying  the  provisions  of  the  act 
Each  of  these  acts  providing  that  any  corpo- 
'ration  acting  under  and  in  accordance  with 
their  provisions  should  be  liable  to  the  owner 
of  logs  or  timber  products  for  all  loss  or 
damage  resulting  from  neglect  carelessness, 
or  unnecessary  delay  on  the  part  of  such 
corporations.  The  act  of  1895  was  twice 
amended  by  the  Legislature  In  1905.  Laws 
1905,  pp.  108,  232.  In  the  one  act  the  pro- 
visions of  the  corporation  were  somewhat 


more  definitely  defined  and  limited,  and  in 
the  other  it  was  empowered  to  operate  npoa 
streams  tributary  to  the  stream  on  which  its 
original  works  were  constructed.  It  was 
again  amended  by  the  Legislature  of  1909. 
Laws  1909,  p.  816.  It  is  there  provided  that 
when  such  a  corporation  comes  upon  a 
stream  which  was  theretofore  navigable,  it 
may  exact  tolls  for  all  logs  and  timber  prod- 
ucts wliich  it  drives  at  the  request  of  the 
owner,  or  which  it  drives  without  such  re- 
quest when  commingled  with  other  logs,  or 
lay  In  such  a  position  as  to  obstruct  or  Im- 
pede a  drive,  and  also  upon  all  log&  and 
timber  products  which  are  driven  or  floated 
down  a  stream  which  was  not  theretofore 
navigable,  but  which  Is  made  so  by  the  act 
of  the  corporation  in  driving  out  tlie  ob- 
structions originally  therein.  It  is  further 
provided  that  If  such  driving  corporation 
is  also  a  booming  corporation,  and  main- 
tains booms  upon  the  stream.  It  may  exact 
booming  charges  for  all  logs  and  lumber 
products  for  which  It  la  permitted  to  exact 
driving  charges. 

From  the  foregoing  epitome  of  the  several 
legislative  enactments  it  is  clear  that  the 
statute  does  not  impose  upon  a  booming  cor- 
poration the  duty  of  catching  and  booming 
all  logs  that  may  Be  driven  or  which  may 
float  down  the  ilver  on  which  its  booming 
works  are  constructed.  Prior  to  the  amend- 
ment of  1908,  its  duty  and  right  in  that  re- 
spect was  limited  to  logs  which  the  owner 
requested  to  be  so  caught  and  tioomed,  or 
logs  which  come  down  the  stream  not  In 
charge  of  the  owner,  regardless  of  the  nature 
of  the  stream;  that  is,  whether  the  stream 
was  by  nature  capable  of  floating  logs,  or 
whether  it  had  been  made  so  by  the  acts  of 
the  corporation.  Nor  after  that  amendment 
did  it  owe  the  duty  to  catch  and  boom  all  logs 
coming  to  its  works  in  rivers  navigable  prior 
to  the  time  it  entered  up<Hi  the  river.  As  to 
rivers  made  navigable  by  the  corporation 
acting  as  both  a  booming  and  driving  com- 
pany, it  may  owe  that  duty,  since  it  Is  em- 
powered to  collect  both  driving  and  booming 
tolls  on  all  logs  driven  or  floated  down  such 
a  stream,  whether  by  the  company  itself,  or 
whether  with  or  without  the  aid  of  some 
other  person.  A  complaint  to  state  a  cause 
of  action  for  a  breach  of  duty  on  the  part 
of  either  of  the  corporations  permitted  to 
be  organized  by  the  statutes  must  allege  facts 
sufficient  to  show  that  the  duty  arose;  that 
is  to  say,  that  the  logs  reached  the  boom 
of  the  company  in  some  one  of  the  ways 
wUch  under  the  terms  of  the  statute  gave 
rise  to  a  duty  on  the  part  of  the  company 
to  catch  and  boom  the  logs,  and  that  the  com- 
pany failed  and  neglected  to  perform  that 
duty. 

[2]  l^irning  to  the  complaint  we  find  It 
alleged  that  the  respondent  is  a  Ixwming  and 
driving  company  operating  a  boom  at  the 
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mouth  of  the  Lewis  rlrer;  that  between  cer- 
tain dates  the  appellant's  assignor  placed 
In  the  liver  and  floated  to  the  boom  of  the 
resiMndent  a  certain  quantity  of  logs;  "tliat 
It  became  the  duty  of  defendant  to  catch  and 
hold,  assort  and  raft,  said  logs,"  and  to  ac- 
count therefor  to  the  appellant's  assignor; 
and  that  it  failed  In  the  i)erformance  of  that 
duty.  No  fact  Is  alleged  showing  that  the 
duty  to  boom  the  logs  arose  from  the  (opera- 
tion of  the  statute:  It  is  not  alleged  that 
the  owner  of  the  logs  requested  the  respcmd- 
ent  to  boom  them;  it  is  not  alleged  that  the 
logs  came  to  the  boom  of  the  respondent  not 
in  charge  of  their  owner ;  it  is  not  alleged  that 
Lewis  rlVer  is  a  stream  not  capable  of  float- 
ing logs  by  nature,  and  that  the  respondent 
had  made  it  so  floatable  Nor  is  it  alleged 
that  the  logs  were  delivered  to  the  respond- 
ent, or  that  the  owner  of  the  logs  and  the 
respondent  had  entered  into  a  contract  by 
which  the  respondent  was  obligated  to  catch 
and  boom  the  logs.  The  only  allegation 
which  seeks  to  charge  the  respondent  with 
a  duty  is  the  <me  above  quoted.  But  this 
is  not  an  allegation  of  fact.  It  is  but  the 
conclusion  the  court  would  draw  from  the 
pleadings  were  some  fact  alleged  showing 
that  the  duty  arose.  In  other  words,  it  is 
a  conclusion  of  law,  not  an  allegation  of  fact 
upon  wbich  the  other  party  may  take  issue. 

Tbe  apellant  dtes  and  relies  upon  the  case 
of  Cbesley  v.  Mississippi  &  Rum  River  Boom 
Co.,  39  Minn.  83,  38  N.  W.  769,  but  we  cannot 
think  the  case  In  point  on  tbe  question  here 
presented.  In  the  part  of  tbe  opinion  special- 
ly relied  upon  the  court  was  discussing  the 
question  of  the  burden  of  proof.  Tbe  trial 
court  charged  (he  Jury  that  if  the  logs  were 
delivered  to  tbe  defendant,  and  not  received 
back  a^ln,  there .  was  a  prima  facie  case 
of  negligence  until  the  receiver  of  the  logs 
showed  that  it  was  not  negligent  The  court 
held  the  charge  to  be  without  error.  But 
here  there  la  neither  an  allegation  of  deliv- 
ery, nor  the  allegation  of  any  fact  from  which 
delivery  can  be  inferred.  Had  there  been 
such  an  allegation,  the  case  would  be  in  point 
on  tbe  questicm  whether  the  other  allegations 
in  the  complaint  charged  a  neglect  of  duty 
on  the  part  of  the  respondent,  but,  as  we  have 
attempted  to  show,  the  prlmaiy  question 
before  us  is  not  that,  but  is,  rather.  Does 
the  complaint  show  that  the  respondent  owed 
the  appellant  the  duty  of  catching  and  hold- 
■  Ing  tbe  logs? 

Our  conclusion  is  that  tbe  complaint  fails 
to  state  a  cause  of  action,  and  that  the  judg- 
ment must  be  affirmed  upon  the  first  ground 
stated  in  the  demurrer.  This  renders  it  un- 
necessary to  discuss  tbe  second.  Tbe  Judg- 
ment is  affirmed. 

MORRIS,  a  J.,  and  ELLIS,  and  CHAD- 
WICK,  JJ.,  concur. 


ROCKWOOD  T.  TURNER.    (No.  12787.) 
(Supreme  Oonrt  of  Washington.    Jan.  20, 1916.) 

1.  Appeal  asd  Esbob  4=»580  —  Abstbaot  — 
NECESsrrr. 

Where  tbe  statement  of  facts  on  appeal  com- 
prises but  87  pages,  motion  to  strike  parts  of 
appellant's  abstract  of  the  record  will  be  denied, 
as  there  is  no  real  necessity  for  an  abstract  of 
sa<;^  a  record. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  i  2574 ;  Dec.  Dig.  «=»680.] 

2.  Appeal  and  Ebbob  «=>586  —  Abstbaot  — 
suffioienct. 

Where  the  statement  of  facts  on  appeal 
comprises  but  37  pages,  an  abstract  witho.ut  ap- 
propriate references  by  pa^  to  the  transcript 
or  statement  of  facts  is  snmcient  on  account  of 
the  brevity  of  the  statement  of  facts  and  tran- 
script. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  H  2695-2597,  2600-2606; 
Dec.  Dig.  «=»686.] 

3.  Appeal  and  Ebbob  «=9l64— Estoppel  to 
Appeal. 

In  on  action  to  quiet  title  against  a  tax 
foreclosnre,  where  defendant  respondent  included 
in  the  judgment  first  signed  t>y  the  court  a 
tract  of  land  which  he  had  no  right  so  to  in- 
clude, and  plaintiff  appellant  moved  for  and  ob- 
tained an  amendment  ot  the  judgment  he  was 
not  thereby  estopped  to  appeal  from  it 

[EM.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  fi  967-869;  Dec.  Dig.  <&=> 
154.]    . 

4.  Taxation  «=>706  —  Rkdxicptior  —  Action 
TO  Redeem— Pboof  of  Title. 

In  an  action  to  quiet  title  arainst  a  tax 
foreclosure,  where  defendant  objected  to  the  deed 
record  of  title  offered  by  plaintiff,  including  the 
land  involved,  on  the  gronnd  that  it  described 
other  property  than  the  land  involved^  reserving 
the  right  to  cross-examine  plaintiff  with  tbe  ab- 
stract which  his  counsel  used,  which  cross-exam- 
ination defendant  thereafter  waived,  defendant 
also  waived  strict  docnmentary  evidence  of  plain- 
tiff's title  as  shown  by  the  deed  record. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  H  157&-158a ;  Dec  Dig.  •8=»796.] 

5.  Taxation  «=»708— Pbockedinqs  fob  Judq- 
uent  Against  Realtt— Notice  to  Owneb— 
Statutes. 

Under  Rem.  &  Bal.  Code,  I  9246,  providing 
that  when  a  certificate  of  delinqnency  is  fore- 
closed, notice  to  the  owner  of  the  property  de- 
scribed in  such  certificate  is  necessary,  and  sec- 
tion 9267,  providing  that  the  names  of  the  per- 
son or  persons  appearing  on  the  treasurer's 
rolls  as  the  owner  or  owners  of  the  property 
shall  be  treated  as  such  owners,  the  inclusion, 
in  the  summons  and  foreclosure  of  a  delinquency 
certificate,  only  of  the  name  of  tbe  owner  shown 
by  the  assessment  rolls  for  1908,  and  not  of  the 
owner  shown  for  1909,  was  sufficient,  where  the 
certificate,  covering  taxes  for  both  1908  and 
1909,  was  ori^nally  issued  for  1908,  and  merely 
had  the  additional  amount  for  1909  added  to  it 
and  it  was  foreclosed  only  for  the  1908  taxes, 
those  for  1909  having  been  paid  by  the  holder. 

[Ed.  Note. — For  other  cases,  see  Taxation, 
Cent  Dig.  §f  1291-1297, 1406,  1686-1642 ;  Dec. 
Dig.  <S=708.] 

6.  Taxation  €=9706— Fobbclosttbe  of  Delin- 
qoENCT  Qbbtificatb— Pboof  of  Sbbvice  of 
SuiaioN  B— Statute. 

Under  Rem.  &  Bal.  Code,  {  287,  subd.  3. 
providing  that  proof  of  service  of  summons  by 
publication  sbaU  be  by  affidavit  of  the  printer, 
publisher,  foreman,  principal  clerk,  or  business 
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manager  of  tho  newspaper,  proof  of  service  of 
snmmona  by  publication  in  a  foreclosure  solt 
on  a  tax  delinquency  certificate  by  one  describ- 
ing himself  as  cashier  of  the  newspaper  was  in- 
sufficient 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  »  1291-129T.  1406,  1635-1042;  Dec 
Dig.  <S=>7<«.] 

7.  TAXATiorr  e=>70S—'E'ovxcr.oarraB  o»  Delin- 
quency Ckbtificatb— Peksumption.  , 

In  suit  to  quiet  title  against  foreclosure'of 
a  tax  delinquency  certificate,  where  the  record  in 
the  foreclosure  proceeding  affirmatively  showed 
that  service  of  summons  upon  the  owner  was  not 
proved  as  required  by  statute,  there  was  no  pre- 
sumption that  the  jurisdictional  fact  of  service 
was  duly  mode  to  appear  to  the  court,  since 
when  it  appears  from  the  record  that  such  a 
fact  was  made  to  appear  by  certain  means,  there 
is  no  presumption  that  it  was  also  made  to  ap- 
pear otherwise,  or  by  additional  means. 

[Eid.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  §§  1291-1297,  1406,  1635-1642; 
Dec  Dig.  «=s708.] 

Department  1.  Appeal  from  Superior 
Court,  Spokane  County ;  Bruce  Blake,  Judge. 
.  Action  by  Charles  Rockwood  against  H.  H. 
Turner.  From  a  Judgment  for  defendant, 
plaintiff  appeals.  Reversed,  and  cause  re- 
manded, with  instructions. 

Cannon  &  Ferris  and  Peacock  &  Ludden, 
nil  of  Spokane,  for  appellant  Cordiner  & 
Cordiner,  of  Spokane,  for  respondent 

HOLCOMB,  J.  The  appellant  In  this  ac- 
tion attacks  the  validity  of  a  tax  Judgment 
and  tax  sale  upon  two  grounds:  First,  be- 
cause notice  of  foreclosure  of  the  delinquency 
certificate  was  not  served  upon  aU  i)ersons 
who  appeared  upon  the  roll  of  the  county 
treasurer  as  owners  of  the  land  for  the  years 
1008  and  1909;  and,  second,  because  the 
proof  of  service  of  the  published  summons  Is 
defective. 

[1,2]  1.  Respondent  first  moves  to  strike 
certain  parts  of  appellant's  abstract  of  the 
record,  and  to  dismiss  the  appeal,  and  to 
strike  appellant's  brief  from  the  record,  and 
aflirm  the  Judgment  The  first  of  these 
motions  is  without  merit,  for  the  reason  that 
the  statement  of  facts  in  this  case  comprises 
but  37  pages,  and  there  is  no  real  necessity 
for  an  abstract  of  such  a  record.  At  any  rate 
the  abstract  Is  sufildent  without  "appropriate 
references  by  pages  to  the  transcript  or  state- 
ment of  facts"  because  of  the  brevity  of  the 
statement  of  facts  and  transcript.  Respond- 
ent could  not  have  been  in  any  wise  preju- 
diced or  have  suffered  any  hardship  by  the 
failure  complained  of.  The  same  reasoning 
applies  to  respondent's  motion  to  strike  ap- 
pellant's brief  from  the  record,  and  it  also 
is  without  merit.    Both  motions  are  denied. 

[3]  2.  Respondent  also  contends  that  ap- 
pellant is  estopped  from  aiH>ealing  from  the 
judgment  entered  by  the  superior  court,  for 
the  reason  that  appellant  moved  for  and 
obtained  an  amendment  of  the  Judgment  ttiat 
was  first  entered  by  the  superior  court,  and 
Is  therefore  bound  by  the  amended  Judgment 


It  appears  that  the  respondent  included,  in 
the  Judgment  which  was  first  signed  by  the 
court,  a  tract  of  land  which  he  had  no  right 
t6  include  in  the  Judgment,  and  upon  a  show- 
ing thereof  by  appellant,  the  Judgment  was 
amended  and  corrected  to  exclude  that  tract. 
We  have  little  patience  with  a  contention  by 
counsel  based  upon  a  proceeding  necessitated 
by  counsel  for  respondent's  own  wrong.  Of 
course,  appellant  Invited  the  amendment,  but 
he  had  a  right  to  Insist  that  the  court  should 
not  Include  any  more  of  his  land  In  a  Judg- 
ment in  an  action  to  quiet  title  against  a  tax 
foreclosure  proceeding  than  was  involved 
therein.  Upon  the  showing  made  therefor, 
if  the  trial  court  bad  not  in  all  fairness  cor- 
rected the  Judgment  as  it  did.  It  would  have 
been  a  gross  Inequity  and  wrong,  and  this 
court  would  have  corrected  it  If  brought  prop- 
erly before  us. 

[4]  3.  It  is  further  contended  by  respond- 
ent that  appellant  did  not  prove  that  he  bad 
any  interest  In  or  to  the  land  involved  in  this 
controversy ;  that  the  only  evidence  offered 
by  appellant  was  parol  evidence  that  he  was 
the  owner'  of  the  land ;  that  respondent  ob- 
jected and  excepted  to  the  introduction  of 
such  evidence  on  the  ground  that  parol  evi- 
dence is  incompetent  to  prove  title  to  real 
estate.  This  contention  also  is  not  borne  out 
by  the  record,  since  the  statement  of  facts 
and  abstract  show  that  appellant  offered  the 
record  of  the  county  auditor's  office  of 
Spokane  county  showing  the  record  of  a 
deed  from  one  Gushing  and  wife,  dated  March 
81,  1902,  recorded  In  Book  123  of  Deeds  at 
page  335,  and  Including  the  land  described 
in  this  proceeding,  as  shown  by  an  abstract 
which  he  had  in  court,  and  read  the  same 
into  the  record;  that  respondent  objected  to 
the  description  of  any  other  additional  prop- 
erty than  that  described  In  this  proceeding; 
that  respondent  made  no  other  objection,  but 
reserved  the  right  to  cross-examine  plaintiff 
with  the  abstract  which  counsel  for  plaintiff 
had  Just  used  and  which  cross-examination 
he  thereafter  waived.  He  therefore  waived 
the  strict  documentary  evidence  as  shovoi  by 
the  deed  record,  and  his  contention  is  purely 
technical. 

[6]  4.  Upon  appellant's  first  contention  the 
facts  are  substantially  these:  The  assessment 
roll  of  Spokane  county  for  the  year  1906 
showed  the  owner  of  the  lands  described  in 
appellant's  complaint  to  be  Charles  Rockf  ord. 
During  that  year  Charles  Rockwood  was  in 
fact  the  owner  of  the  tract  in  question.  The 
tax  for  that  year  was  not  paid.  In  1909  the 
assessment  roll  showed  that  one  May  Mal- 
lette  was  the  owner  of  the  property  Involved. 
On  July  18,  1910,  a  certificate  of  delinquency 
naming  Charles  Rockwood  as  owner  covering 
the  delinquent  tax  for  1908  upon  the  land 
was  issued  to  one  A.  3.  Cuttell.  This  cer- 
tificate was  for  $69.05,  and  included  the  taxes 
due  on  the  laud  for  the  year  1908,  and  also. 
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as  an  easy  method  of  bookkeeping.  Instead 
of  Issuing  a  separate  receipt  to  the  purchaser 
of  the  delinquency  certificate  for  the  tax  on 
the  land  for  the  year  1909,  the  amount  there- 
of (excepting  for  an  error  made  by  the  treas- 
urer) was  added  to  and  Included  In  the  cer- 
tificate of  delinquency  for  1908,  thus  making 
the  total  of  the  certificate  $69.05.  The  hold- 
er of  the  certificate  continued  to  pay  taxes 
thereafter  untU  1913.  In  July,  1913,  the 
holder  of  the  certificate  began  foreclosure 
proceedings  in  the  superior  court  of  Spokane 
county,  and,  upon  a  showing  therefor,  made 
or  attempted  to  make  service  by  publication 
of  the  summons  therein,  the  summons  being 
directed  to  "Charles  Eockford  et  al."  On 
Octolier  17,  1913,  the  attorney  for  the  cer- 
tificate holder  made  a  showing  for  default 
upon  su^h  published  summons,  the  default 
was  granted  on  October  20,  1913,  and  on  the 
same  day  a  Judgment  and  decree  of  fore- 
closure of  the  tax  delinquency  certificate  was 
made  and  entered  by  the  superior  court  of 
Spokane  county.  An  order  of  sale  was  issued 
thereon,  and  the  land  was  subsequently  sold 
to  respondent.  Ai^ellant  contends  that  the 
case  is  controlled  by  our  decision  in  Radcllff 
T.  Hughes,  82  Wash.  167,  143  Pac.  980.  In 
that  case  we  said: 

"Section  9245,  Rem.  &  Bal.  Code,  provides, 
that  when  a  certificate  of  delinquency  is  fore- 
closed 'notice  to  the  owner  of  the  property  de- 
scribed in  such  certificate'  is  necessary.  Section 
9257,  Rem.  &  Bal.  Code,  •  •  *  provides  that 
'the  names  of  the  person  or  persons  appearing  on 
the  treasurer's  rolls  as  the  owner  or  owners  of 
said  property  for  the  purpose  of  this  chapter 
shall  l>e  considered  and  treated  as  the  owner  or. 
owners  of  said  property.  •  •  •  •  The  respond- 
ent claims  that  the  words  'names  of  the  person 
or  persons  appearing  on  the  treasurer's  rolls  as 
the  owner  or  owners,'  means  the  names  so  ap- 
pearing at  the  time  of  the  commencement  of  the 
action  to  foreclose.  •  •  •  This  is  not  now  an 
open  question  in  this  state.  The  view  has  been 
announced  and  adhered  to  that  the  names  of  the 
person  or  persons  appearing  upon  the  treasurer's 
rolls  as  owner  or  owners  means  the  person  or 
persons  appearing  as  such  on  the  rolls  when  the 
certificate  is  issued  and  who  are  described  in 
such  certificate  as  the  owner  or  owners.  •  •  • 
'The  statute  only  requires  notice  to  be  given  to 
the  owner  described  in  such  certificate.' 

But  we  think  this  case  is  against  appel- 
lant's contention.  It  is  true  that  the  certif- 
icate of  delinquency  in  this  case  issued  in 
1910,  after  <the  name  of  May  Mallette  ap- 
peared on  the  assessment  roll  as  owner  of 
the  property;  but  the  certificate  of  delin- 
quency was  for  the  tax  of  1908,  which  under 
our  statute  became  delinquent  June  1,  1909. 
Rem.  &  Bal.  Code,  t  9219.  A  certificate  of 
delinquency  could  not  be  Issued  therefor 
until  one  year  after  delinquency.  Rem. 
&  Bal.  Code,  J  9252.    The  unpaid  taxes  for 

1909  were,  however,  paid  by  the  holder  in 

1910  at  the  time  the  certificate  was  Issued, 
and  thereafter  he  paid  all  the  subsequent 
taxes  assessed  against  the  land.  This'  was 
not,  therefore,  a  foreclosure  of  a  certlflcate 
of  delinquency  for  1909,  but  originated  i^pon 
the  delinquent  taxes  of  190S.    The  name  ap- 


pearing upon  the  assessment  roll  as  owner 
of  the  land  at  that  time  was  Charles  Rock- 
ford.  It  was  not  necessary,  therefore,  under 
our  decisions,  to  Include  the  name  of  May 
Mallette  in  the  summons  and  foreclosure. 
See,  also,  Preston  v.  Cox,  50  Wash.  451,  97 
Pac.  493 ;  Williams  v.  Plttock,  35  Wash.  271, 
77  Pac.  385 ;  Rowland  v.  Eskeland,  40  Wash. 
253,  82  Pac  599;  Shipley  t.  Gaffner,  48 
Wash.  169,  173,  93  Pac.  211. 

[8]  5.  The  record  affirmatively  shows  that 
the  only  summons  served  In  the  foreclosure 
action  was  served  by  publication.  Subdivi- 
sion 3  of  section  237,  Rem.  &  Bal.  Code,  pro- 
vides that  proof  of  service  of  summons  by 
publication  shall  be  by  "the  affidavit  of  the 
printer,  publisher,  foreman,  principal  clerk 
or  business  manager  of  the  newspaper,"  etc. 
The  proof  filed  In  the  foreclosure  suit  1&  not 
by  either  printer,  publisher,  foreman,  prin- 
cipal clerk,  or  business  manager,  but  is  made 
by  a  person  who  describes  himself  as  the 
cashier  of  the  newspaper.  In  NeS  t.  Pen- 
noyer,  3  Sawyer,  274,  Fed.  Cas.  No.  10,083, 
the  United  States  Circuit  Court  for  the  Dis- 
trict of  Oregon,  per  Deady,  J.,  passing  upon 
a  similar  statute  of  the  state  of  Oregon, 
providing  for  summons  by  publication  and 
for  proof  thereof,  said: 

"•  •  •  Section  69  of  the  Code  of  Civil 
Procedure  [of  Oregon]  requires  that  the  service 
of  the  summons  shall  be  proved,  in  case  of  pub- 
lication by  the  'affidavit  of  the  printer  or  his 
foreman  or  his  principal  clerk.'  As  appears  from 
the  affidavit  to  the  publication  it  was  made  by 
Henry  0.  Benson,  the  'editor*  of  the  paper.  The 
statute  is  imperative  and  admits  of  no  proof  of 
service  but  the  affidavit  of  the  printer  or  his 
foreman  or  his  principal  clerk.  The  reason  is 
obvious.  The  persons  descril>ed  are  the  only 
ones  who,  as  a  rule,  are  likely  to  have  personal 
knowledge  of  the  fact,  by  virtue  of  their  relation 
to  the  subject.  It  may  be  in  some  cases  tliat  the 
editor  has  such  knowledge  also,  •  •  •  but 
if  it  were  so  it  should  have  been  stated.  But 
as  a  rule  the  contrary  is  probably  true.  One  of 
the  elementary  rules  of  evidence  is  that  a  fact 
shall  be  proven  by  the  best  evidence  of  which,  in 
its  nature,  it  is  susceptible.  For  very  cogent 
reasons  this  rule  ought  to  be  rigidly  applied  to 
the  proof  of  jurisdictional  facts  where  the  pro- 
ceeding is  ex  parte.  An  editor  does  not  know 
by  virtue  of  his  employment  as  such,  that  a 
summons  has  been  pubUshed  in  all  the  numbers 
of  the  paper  he  edits,  put  in  circulation  during 
a  certain  period  of  time.  But  the  printer  may 
be  reasonably  presumed  to.  Tbererore  the  edi- 
tor's affidavit  is  not  the  best  evidence  of  the  mat- 
ter. •  •  •  For  these  very  sufficient  reasons, 
as  it  appears  to  me,  the  Legislature  lias  required 
that  the  service  by  publication  shall  be  proven 
by  the  best  evidence  of  which  the  case  is  sus- 
ceptible— the  affidavit  of  the  printer,  bis  foreman 
or  principal  clerk.  This  being  so,  no  court  is 
authorized  for  any  reason  to  assume  that  the  affi- 
davit of  an  editor  or  other  person,  not  the  print- 
er of  a  p&per,  is  legal  evidence  of  a  publication 
therein." 

.  The  Supreme  Court  of  Oregon,  with  ref- 
erence to  the  same  statute  as  that  referred 
to  in  KefF  T.  Pennoyer,  has  repeatedly  held 
that.  In  case  of  publication,  proof  by  any  one 
other  than  one  of  the  persona  referred  to 
in  the  statute,  yiz.,  the  printer  or  his  fore- 
man or  his  principal  clerk,  is  not  sufflcieut, 
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and  that  a  judgment  baaed  thereon  Is  void. 
Odell  V.  Campbell,  9  Or.  298;  Baflerty  v. 
Davis,  54  Or.  77,  102  Pac.  305;  Osburn  T. 
Maata,  66  Or.  558,  135  Pac.  165. 

The  pr<q)osition  Is  similar  to  a  case  where 
a  statute  should  require  personal  service 
to  be  made  by  a  sheriff  or  his  deputy,  who 
should  make  return  thereof.  If  personal 
service  were  made  by  some  other  officer  of 
a  summons  otherwise  correct  In  form  and  If 
properly  served  conferring  Jurisdiction  upon 
the  court,  yet  a  return  made  by  some  other 
officer  or  person  than  the  one  prescribed  by 
statute  would  be  Ineffectual  and  confer  no 
Jurisdiction  upon  the  court. 

[7]  It  Is  contended,  however,  by  respondent 
that  the  recital  of  the  Judgment  in  a  fore- 
closure proceeding  imports  absolute  verity, 
citing  Merz  v.  Mehner,  57  Wash.  324,  106 
Pac.  1118,  and  McHugh  y.  Conner,  68  Wash. 
229,  122  Paa  101&  If  the  record  of  a  court 
is  silent  as  to  a  Jurisdictional  fact  for  th^ 
purpose  of  upholding  the  Judgment,  it  wlU 
be  presumed  that  the  fact  was  duly  made  to 
appear  to  the  court  But  when  it  appears 
from  the  record  that  such  fact  was  made 
to  aiq;)ear  by  a  certain  means,  it  wUl  not  be 
presumed  that  it  was  also  made  to  appear 
otherwise  or  by  additional  means.  Nefl  t. 
Pennoyer,  supra. 

Here  the  record  shows  that  the  proof  of 
service  was  by  the  'affidavit  of  the  cashier 
of  the  newspaper,  and  there  Is  no  other 
proof  of  service,  and  a  motion  for  default 
by  the  attorney  for  the  plalntifl  was  based 
upon  the  affidavit  of  such  cashier  and  the 
affidavit  of  the  attorney  and  upon  publication 
of  summons  only.  The  order  of  default  made 
by  the  court  merely  recited  that  the  defend- 
ants had  been  "duly  and  regularly  served 
with  summons  and  notice  herein,  as  required 
by  law,  and  that  more  than  60  days  have 
elapsed  since  the  day  of  said  service,  and 
that  said  defendants,  and  each  of  them,  are 
now  in  default" 

The  findings  of  fact,  conclusions  of  law, 
and  Judgment  in  the  foreclosure  case  merely 
referred  to  the  order  of  default,  and  made 
no  other  recital  of  service.  The  record  af- 
firmatively ^owB  that  the  service  was  not 
proven  as  required  by  law.  The  affidavit 
of  the  cashier  of  the  publication  of  a  sum- 
mons was  not  the  affidavit  required  by  stat- 
ute, and  conferred  no  Jurisdiction  upon  the 
court  in  the  foreclosure  proceeding  based 
thereon.    It  was  therefore  void. 

Respondent  farther  contends  that  In  a 
cross-complaint,  which  he  made  in  connec- 
tion with  his  answer  to  appellant's  amended 
complaint,  he  alleged  that  appellant  now  is, 
and  for  more  than  3  years  prior  to  the  com- 
mencement of  this  action  was,  a  nonresident 
of  the  state  of  Washington,  and  that  respond- 
ent, prior  to  the  commencement  of  this  action 
was,  and  now  is,  the  owner  in  fee  simple 
of  the  land,  and  that  appellant  does  not 


deny  these  aUegationa.  This  contentioii  Is 
not  borne  oat  by  the  record.  Appellant  ad> 
mltted  in  his  reply  that  he  is  a  nonresident 
of  the  state  of  Washington,  but  denies  all 
the  other  affirmative  allegations  in  respond- 
ent's further  afflrmatiye  answer  and  cross- 
complaint. 

The  Judgment  Is  reversed,  and  the  cause 
remanded,  with  instructions  to  enter  a  decree 
In  favor  of  appellant,  upon  his  complying 
with  the  tender  alleged  in  his  amended  com- 
plaint, quieting  title  in  appellant. 

MORRIS,  C.  X,  and  BAUSllAN,  PARKBH. 
and  MAIN,  33^  concur. 


an  Cal.  M) 
PEOFLB  T.  Mnj4BB.     (Or.  1972.) 
(Supreme  Court  of  California.     Jan.  S,  1916.) 

1.  CBiiaNAi.  Law  i8=3789— Defenses— Isaair- 

ITT— DBOBEB  or  EVIDBNCS  RXQUIBEO. 

In  a  prosecution  for  murder,  it  was  error 
to  require  the  defendant  to  establuh  his  defense 
of  insanity  by  a  preponderance  of  the  evideno^ 
at  the  same  time  defining  "preptniderance  of 
the  evidence"  as  that  degree  of  evidence  whidk 
proves  to  a  moral  certainly  and  produces  con- 
viction in  an  unprejudiced  mind,  regardless  of 
the  number  of  witnesses  from  whom  it  pro- 
ceeds, since  that  definition  is  in  effect  a  defini- 
tion of  proof  beyond  a  reasonable  doubt. 

[Ed.  Note.— Fbr  other  cases,  see  Crimiual 
Law,  Cent  Dig.  U  1846-1849,  1851,  WSO, 
1904-1922,  1960,  1967;   Dec.  Dig.  «=>78».] 

2.  Ceiminal  Law  «=>561  —  Evidence  —  D*- 
OSES  OF  Paoor— "Reasonable  Doubt." 

A  "reasonable  doubt"  is  not  a  mere  pos- 
sible doubt,  but  is  the  absence  of  an  abi£ng 
conviction  to  a  moral  certainty  of  the  truth  of 
the  charge. 

[Ed.  Note.— EV>r  other  cases,  see  Criminal 
Law,  Cent  Dig.  {  1267 ;   Dec.  Dig.  «8=^'i61. 

IV>r  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Reasonable  Doubt.] 

3.  Criminal   Law   Cs'SeO— "PaKPonnKKAXCK 

OF  THE  ETraBNOB." 

"Preponderance  of  the  evidence"  means 
only  that  the  evidence  on  one  side  outweighs 
the  evidence  on  the  other,  not  necessarily  inr 
number  of  witnesses  or  quantity,  but  in  its  ef- 
fect 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  f  1286;   Dec.  Dig.  «s>56a 

For  other  definitions,  see  Words  and  niraaes. 
First  and  Second  Series,  Preponderance.] 

4.  Cbikinal  Law  «=>788  —  Bviubhcb  —  Db- 
obee  of  Pboof  Requihed — Statutes. 

Code  Civ.  Proc  if  1826,  1835,  definmg  cer- 
tain degrees  of  evidence,  have  no  application  to 
the  question  as  to  what  is  meant  by  an  instruc- 
tion placing  upon  the  defendant  the  necessity  of 
establishing  his  defense  of  insanity  by  a  pre- 
ponderance of  the  evidence,  since  those  sections 
relate  only  to  the  character  irf  evidence  aoffi- 
cient  to  sustain  a  verdict 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  Jg  1846-1849.  1851,  1880, 
1904-1922,  1960,  1967;    Dec.  Dig.  <8=>789.] 

5.  Cbiminal  Law  ^=s>1180— Appeal  ard  Ek- 

BOB— REVEBSAL. 

Where  the  court  required  the  defendant  in 
prosecution  for  murder  to  establish  his  defense 
of  insanity  beyond  a  reasonable  doubt  the  er- 
ror was  not  such  that  the  decree  could  be  affirm- 
ed in  accordance  with  Const  art  6,  f  4^,  pro* 
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hibiting  revenal  on  account  of  erron  in  pro- 
cedure or  misdirection  of  the  jury  unless  the 
court  is  of  the  opinion  that  the  error  prejudiced 
the  defendant,  where  the  evidence  was  such 
that  the  jury  micht  reasonably  have  found  for 
the  defendant  under  a  proper  instruction. 

[Ed.  Note.— For  other  cases,  see  Criminal 
liaw,  Cent  Die.  {{  3216-3218,  3221,  8230;  Dw. 
EH*.  <8=»1186.I 

6.  OBnanAL   Law    «=3lOe6  —   Rxoobd    oir 

APPKAI/— CONTERTB. 

On  appeal  the  record  should  not  contain  the 
arcnmentB  of  the  counsel  on  questions  of  law 
arising  during  the  trial,  since  they  serve  no  use- 
ful purpose,  and  their  insertion  is  not  required 
by  law. 

[Ed.  Note.— For  other  cases,  see  Criminal 
liaw.  Cent.  Dir.  U  27S&-2770,  2772,  2794; 
Dec.  Dig.  «=>1086.T 

In  Bank.  Appeal  from  Snperlor  Conrt, 
Santa  Barbara  County ;  S.  B.  Crow,  Judge. 

Thomas  Miller  was  conTlcted  of  murder  In 
the  first  degree,  and  he  appeals.  Reversed 
and  remanded  for  new  trlaL 

John  W.  Heaney,  of  San  Francisco,  and  W. 
CL  Gammill,  of  Santa  Barbara,  for  appellant 
V.  S.  Webb,  Atty.  Gen.,  and  B.  W.  Squier,  of 
Santa  Barbara,  for  the  Peopla 


ANGELLOTTI,  a  J.  The  defendant, 
diarged  with  murder  in  the  unlawful  killing 
of  one  Clarence  A.  Baker,  was  convicted  of 
murder  in  the  first  degree,  and  adjudged  to 
suffer  death.  We  have  an  appeal  by  him 
from  the  judgment. 

The  only  defense  was  that  defendant  was 
insane  at  the  time  he  killed  the  deceased. 
The  court  correctly  instructed  the  jury,  in  sub- 
stance, in  view  of  the  settled  law  of  this 
state,  that  while  It  was  essential  to  a  convic- 
tion that  the  guilt  of  the  defendant  be  estab- 
lished to  their  satisfaction  beyond  all  reason- 
able doubt,  except  on  the  single  question  of 
insanity,  that  as  to  Insanity  the  burden  of 
proof  was  on  defendant,  and  that  It  was  in- 
cumbent on  him  to  show  insanity  by  a  pre- 
ponderance of  the  evidence  before  he  could 
he  acquitted  on  that  ground.  The  Jury  were 
explicitly  and  correctly  instructed  that  it  was 
not  necessary  for  defendant  to  show  his  In- 
sanity beyond  all  reasonable  doubt,  but  only 
by  a  prei)onderance  of  evidence,  as  in  civil  cas- 
es, and  also  that  the  proof  must  be  such  in 
amount  that,  if  the  single  issue  at  sanity  or 
Insanity  of  the  defendant  should  be  submit- 
ted to  a  Jury  in  a  civil  case,  they  must  find 
him  insane;  that,  in  other  words,  insanity 
may  .be  established  "by  a  preponderance  of 
evidence  merely."  But,  having  so  fully  and 
correctly  Instructed  the  jury,  the  learned 
trial  Judge  gave  a  further  Instruction  as  to 
what  was  meant  by  the  term  "preponderance 
of  the  evidence,"  which,  so  far  as  we  can 
find,  was  the  only  Instruction  given  on  the 
subject    This  was  as  follows,  viz.: 

"Preponderance  of  the  evidence  means  that 
degree  of  evidence  which  proves  to  a  moral  cer- 
tainty, or.  in  other  words,  that  degree  of  proof 
that   produces   conviction   in   an  unprejudiced 


mind,   regardless  of  the   number  of  witnesses 
from  whom  it  proceeds." 

The  court  refused  to  give  an  instruction 
requested  by  defendant  reading  in  part  as 
follows,  and  being  in  all  other  respects  a  cor- 
rect statement  of  the  law: 

"Then  what  is  the  term  'preponderance  of  the 
evidence'?  By  preponderance  of  evidence  is 
meant  the  greater  and  superior  weight  of  evi- 
dence; and.  if  the  evidence  of  insanity  prepon- 
derates in  the  slightest  degree  in  favor  of  the 
defendant,  you  must  find  him  not  guilty." 

[1]  Defendant's  main  contention  on  this 
appeal  is  that  the  instruction  given  was  er- 
roneous, and  we  are  satisfied  that  this  con- 
tention is  well  based.  It  Is  plain  to  us  that 
the  definition  thus  given  by  the  court  was 
substantially  the  same  as  that  of  proof  be- 
yond a -reasonaUle  doubt,  and  that  certainly 
a  jury  of  laymen  could  find  no  possible  dis- 
tinction. It  is  clear  that  our  law  contem- 
plates, as  does  the  law  generally,  a  material 
distinction  between  the  two  terms.  Always 
has  it  been  the  estabUahed  rule  in  this  state 
that  proof  of  guilt  beyond  all  reasonable 
doubt  Is  essential  to  the  conviction  of  one  of 
a  crime,  whUe  a  mere  preponderance  of  evi- 
dence Is  sufficient  In  a  civil  case,  and  this 
rule  is  expressly  stated  in  section  2061  of  our 
Code  of  ClvU  Procedure.  The  existence  of 
this  distinction  was  fully  recognized  by  the 
trial  judge  In  this  case,  who  advised  the  jury 
as  to  the  necessity  of  proof  of  guilt  beyond 
all  reasonable  doubt,  and  that  defendant  was 
required  to  prove  his  insanity  cmly  by  a  pre- 
ponderance of  evidence. 

[2]  The  term  "reasonaUe  doubt"  was  fairly 
enough  defined  by  him,  ii;  accord  with  the 
definition  thereof  given  by  Chief  Justice  Shaw 
in  Commonwealth  v.  Webster,  6  Cush.  (59 
Mass.)  320,  52  Am.  Dec.  711,  which  has  been 
adopted  by  the  courts  of  this  and  practically 
all  other  states  as  the  best  definition,  viz. : 

"It  is  not  mere  possible  doubt ;  because  every- 
thing relating  to  tiuman  affairs,  and  depending 
on  moral  evidence,  is  open  to  some  possible  or 
imaginary  doubt  It  is  that  state  of  the  case, 
which,  after  the  entire  comparison  and  con- 
sideration of  all  the  evidence,  leaves  the  minds 
of  jurors  in  that  condition  that  they  cannot 
say  they  feel  an  abiding  conviction',  to  a  moral 
certain^,  of  the  truth  of  the  charge.  •  •  • 
The  evidence  must  establish  the  truth  of  the 
fact  to  a  reasonable  and  moral  certainty;  a 
certainty  that  convinces  and  directs  the  under- 
standing, and  satisfies  the  reason  and  judgment, 
of  those  who  are  bound  to  act  conscientiously 
upon  it" 

In  instructing  the  jury  as  to  the  meaning 
of  the  term  "proof  beyond  a  reasonable 
doubt,"  the  trial  Judge,  In  line  with  this  def- 
lnltl6n,  expressly  told  the  jury  that  "moral 
certainty  only  is  required  or  that  degree  of 
proof  which  produces  conviction  in  an  un- 
prejudiced mind";  and  again  that  "the  evi- 
dence must  establish  the  truth  of  the  fact  to 
a  reasonable  and  moral  certainty;  a  certain- 
ty that  convinces  and  directs  the  understand- 
ing, and  satisfies  the  reason  and  Judgment  of 
those  who  are  bound  to  act  conscientiously 
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upon  it"  Clearly  tbe  Jury  was  thus  given 
substantially  tbe  same  definition  of  both  the 
terms  "preponderance  ot  evidence"  and  the 
term  "proof  beyond  a  reasonable  doubt,"  thus 
making  It  essential  for  the  defendant  to  es- 
tablish his  defense  of  insanity  by  evidence 
showing  the  same  to  the  satisfaction  of  the 
jurors  beyond  a  reasonable  doubt.  That  such 
is  the  effect  of  the  instruction  given  is  shown 
by  what  Is  said  In  People  v.  Wreden,  59  Cal. 
393,  and  People  V.  Wells,  145  Cal.  142,  78 
Pac.  470,  where  it  is  held  that  an  instruction 
declaring  that  Insanity  "must  be  clearly  es- 
tablished by  satisfactory  proof'  is  the  full 
equivalent  of  one  making  It  Incumbent  on  a 
defendant  to  establish  Insanity  beyond  a  rea- 
sonable doubt. 

[3]  No  such  definition  of  the  term  "pre- 
ponderance of  the  evidence"  as  that  given  by 
the  trial  Judge  is  sanctioned  by  the  author- 
ities. Tbe  term  simply  means  what  it  says, 
viz.:  That  the  evidence  on  one  side  out- 
weighs, preponderates  over,  is  more  than,  the 
evidence  on  the  other  side,  not  necessarily 
In  number  of  witnesses  or  quantity,  but  in 
Its  eftect  on  those  to  whom  it  Is  adressed. 
As  good  a  definition  as  we  have  found  is  that 
given  in  Hoffman  v.  Loud,  111  Mich.  156, 
69  N.  W.  231,  where  it  is  said : 

"In  civil  cases  a  preponderance  of  evidence 
is  all  that  ia  required,  and  by  a  'preponderance 
of  evidence'  is  meant  such  evidence  as,  when 
weighed  with  that  opposed  to  it,  has  more  con- 
vincing force,  and  from  which  it  results  that 
the  greater  probability  is  in  favor  of  the  party 
upon  whom  the  burden  rests." 

In  Parker  v.  HuU,  71  Wis.  868,  37  N.  W. 
351,  6  Am.  St.  Rep.  224,  it  is  said  that  to  say 
that  the  evidence  of  one  party  must  be  more 
weighty,  convincing,  and  satisfactory  than 
the  proof  adduced  by  the  other  party  is  sim- 
ply to  state  the  rule  of  preponderance.  In 
French  v.  Day,  89  Me.  441,  36  Aa  909,  It 
was  held  that  an  instruction  requiring  a  "clear 
preponderance  of  evidence  and  convincing 
proof"  was  erroneous,  and  that  a  party  was 
only  required  to  prove  his  case  "by  a  pre- 
ponderance of  the  evidence,"  not  by  a  "clear 
preponderance  and  by  convincing  proof."  In 
Anderson  v.  Chicago  Brass  Co.,  127  Wis.  273, 
106  N.  W.  1077,  the  term  U  held  to  be  proper- 
ly defined  as  the  greater  convincing  power  of 
evidence,  and  it  is  said  that  on  a  trial  that 
side  has  furnished  the  preponderance  of  evi- 
dence which  has  produced  evidence  of  great- 
er convincing  power  in  the  minds  of  the  Jury 
than  that  produced  by  the  other  side. 

[4]  Of  course,  these  definitions  do  not  mean 
that  the  "burden  of  proof  resting  on  a  party 
to  prove  a  particular  fact,  as  in  this  case  the 
burden  ot  proof  resting  on  defendant  to 
prove  insanity  and  thus  rebut  the  presump- 
tion of  sanity  which  the  law  declares,  is  lift- 
ed by  the  mere  fact  that  he  has  produced  a 
preponderance  of  evidence,  for,  as  was  well 
said  In  Ergo  v.  Merced  Falls,  etc.,  Co.,  161 
Cal.  339,  119  Pac.  103,  41  L.  R.  A.  (N.  S.)  79: 

"The  evidence  tending  to  prove  a  fact  might 
be  so  slight  that  it  would  fail  to  satisfy  tbe 


jury  of  tbe  existence  of  the  fact,  and  yet  it 
might  be  of  greater  weight  than  other  evidence 
introduced  which  would  tend  to  disprove  tbe 
fact,"  and  that  "in  such  case  the  fact  could  not 
be  said  to  be  proven  either  by  a  preponderance 
of  the  evidence  or  at  all." 

The  same  idea  was  expressed  in  Anderson 
V.  Chicago  Brass  Co.,  supra.  The  party  on 
whom  rests  the  burden  to  prove  an  alleged 
fact  must  produce  evidence  suflScIent  in  quan- 
tity and  character  to  warrant  a  Jury  in  find- 
ing the  fact  to  exist,  in  the  absence  of  oppos- 
ing evidence.  Tne  question  what  that  evi- 
dence must  amount  to  in  order  to  legally  sup- 
port a  conclusion-  by  the  Jury  has  nothing  at 
all  to  do  with  the  question  what  is  meant  by 
the  term  "preponderance  of  the  evidence." 
The  party  on  whom  rests  such  burden  hav- 
ing produced  sufficient  evidence  to  support  a 
conclusion  in  Ills  fa.vor,  opposing  evidence 
may  also  have  been  introduced,  and  then  only 
does  the  question  of  preponderance  of  evi- 
dence arise.  The  situation  may  then  be  that, 
in  view  of  the  opposing  evidence,  the  Jury  is 
in  doubt,  and  not  at  all  satisfied  or  convinc- 
ed. In  such  a  situation  the  decision  must  be 
based  on  the  preponderance  rule.  If  in  tbe 
opinion  of  the  Jury  the  testimony  prepon- 
derates in  favor  of  the  one  on  whom  tlie 
burden  of  proof  does  not  lie,  or  is  equally 
balanced,  the  decision  must  be  in  his  favor, 
and.  If  it  preponderates  ever  so  slightly  in 
favor  of  the  other  party,  he  Is  entitled  to  a 
verdict  So  that  In  civil  cases  a  party  may 
have  established  an  essential  fact  by  a  pre- 
ponderance of  the  evidence,  although,- in  tbe 
light  of  all  the  evidence  pro  and  con,  tbe 
Jury  may  not  be  satisfied  to  a  moral  certain- 
ty of  the  existence  of  the  fact  dud  the  whole 
evidence  may  not  be  such  as  to  produce  con- 
viction in  their  minds.  Under  such  circum- 
stances, as  said  In  Murphy  v.  Waterhouse, 
113  CaL  467,  45  Pac.  S66,  54  Am.  St  Rep.  365 : 

"The  weight  of  evidence  or  preponderance  of 
probability  is  sufficient  to  establish  a  fact  in 
a  civil  case." 

The  question  is  not  whether,  in  view  of 
all  the  evidence,  pro  and  con,  the  Jury  are 
satisfied  to  a  moral  certainty  of  the  truth  of 
the  fact,  or  whether  conviction  as  to  that 
fact  exists  In  their  minds,  but  whether  there 
is  a  preponderance  of  evidence  in  favor  of 
tbe  existence  of  the  fact  We  cannot  avoid 
the  conclusion  that  the  instruction  given  on 
this  matter  most  vital  to  defendant,  the  only 
instruction  given  on  the  subject,  advised  the 
Jury  that  they  could  not  find  in  his  favor  on 
tl^  issue  of  Insanity  unless  they  were  satis- 
fied by  the  evidence,  as  a  whole,  "to  a  moral 
certainty"  that  he  was  Insane  at  the  time  of 
the  homicide,  and  "convinced"  that  such  was 
the  case,  and  we  are  satisfied  that  It  could 
have  been  understood  by  the  Jury  In  no  other 
way. 

[4]  The  error  of  the  learned  trial  Judge  in 
this  connection  was  doubtless  Induced  by 
certain  rather  carelessly  drawn  provisions 
contained  In  our  Code  of  Civil  Procedure 
enacted  in  an  attempt  to  satisfactorily  de- 
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fine  or  declare  the  degree  of  proof  essential 
to  tbe  estabUshment  of  a  t&ct  by  eTldence. 
See  sections  1826  and  1835,  Code  CSv.  Proa 
Manifestly  these  proylslons  are  not  In  ac- 
cord with  other  provisions  of  law  in  all  re- 
spects, even  on  the  subject  to  wbich  they  re- 
late. For  instance,  in  section  1835  It  is  at- 
tempted to  declare  what  Is  "satisfactory  evi- 
dence," defining  it  as  that  evidence  "which 
ordinarily  produces  moral  certainty  or  con- 
viction in  an  unprejudiced  mind,"  providing 
that  such  evidence  alone  will  justify  9.  ver- 
dict, and  declaring  that  all  other  evidence 
is  "slight  evidence."  Yet  by  otlier  sections 
of  the  same  Code  it  is  declared  tliat  a  pre- 
stunptlon  is  evidence,  and  that  it  is  a  deduc- 
tion which  the  law  expressly  directs  to  be 
made  from  particular  facts,  and  many  pre- 
sumptions, conclusive  and  prima  fade,  are 
stated,  and  it  Is  expressly  provided  that  as 
to  a  prima  facie  presumption  ttie  jury  is 
bound  to  find  according  to  the  presumption 
unless  It  be  controverted.  Of  course,  also,  it 
Is  bound  to  find  in  accord  with  a  concluedve 
presumption.  See  sections  1957,  1959,  1961, 
1962  and  1968.  AU  this  is  true,  although  the 
presumption  may  not  be  such  as  to  ordi- 
narily produce  moral  certainty  or  conviction 
of  the  fact  presumed  in  an  unprejudiced 
mind.  But  whatever  force  may  be  attributed 
to  these  sections  and  whatever  they  may  be 
held  to  mean,  they  have  no  application  to 
the  question  here  involved,  viz.:  What  is 
infant  by  the  term  "preponderance  of  evi- 
dence"? They  purport  to  do  no  more  than 
to  attempt  to  declare  what  character  of  evi- 
dence will  sustain  a  verdict,  and  even  in 
that,  as  we  have  seen,  when  considered  In 
connection  with  other  provisions  of  law,  they 
are  not  entirely  correct  The  instruction 
given  in  Ergo  v.  Merced  Falls,  etc.,  Co.,  su- 
pra, relied  on  by  the  Attorney  General,  was 
one  given  at  the  request  of  the  defendant, 
which  was  complaining  of  another  incorrect 
Instruction  given  at  the  request  of  the  plain- 
tiff, and  it  was  simply  held  that  the  instruc- 
tion so  given  at  the  request  of  the  complain- 
ing defendant  was  of  such  a  nature  that  the 
court  would  not  be  justified  in  holding  the 
other  instruction  sufficiently  injurious  to  jus- 
tify a  reversaL  The  instruction  was  not  up- 
held as  a  correct  statement  of  the  law. 

[S]  We  regard  the  error  thus  made  as  one 
most  substantially  affecting  the  rights  of 
defendant.  In  effect,  as  we  have  said,  the 
Jury  was  Instructed  that  he  could  not  be 
acquitted  on  the  ground  of  insanity  unless 
he  established  the  fact  of  insanity  to  their 
satisfaction  beyond  a  reasonable  doubt  We 
have  carefully  examined  the  evidence  in  or- 
der to  determine  whether,  in  view  of  the 
provisions  of  section  4%  of  article  6  of  the 
Constitution,  the  judgment  should  be  aflSrm- 
ed  notwithstanding  such  error,  and  we  are 
satisfied  that  the  evidence  was  of  such  a 
nature  that  such  a  conclusion  may  not  fairly 
be  reached.  In  saying  this  we  do  not  desire 
to  be  understood  as  intimating  that  it  is  our 


opinion  that  the  Jury  should  have  concluded 
that  the  preponderance  of  evidence  waB  in 
ftivor  of  the  theory  of  insanity.  The  evidence 
elicited  on  the  trial  was  of  such  a  nature  that 
a  Jury  might  reasonably  find  therein  basis  for 
a  conclusion  that  Insanity  on  the  part  of  the 
defendant,  within  the  meaning  of  our  law, 
had  not  been  shown  by  a  preponderance  of 
evidence.  But,  according  to  the  record,  the 
case  made  for  defendant  on  this  issue  was 
a  substantial  one,  and  the  evidence  tending 
to  show  Insanity  was  such  that  a  jury  might 
reasonably  have  found  therein  sufficient  basis 
for  a  conclusion  that  the  preponderance  of 
the  evidence  was  in  favor  of  the  theory  of 
Insanity.  For  aught  we  know,  the  jury  did 
so  conclude  in  tills  case,  finding  against  the 
defendant  on  that  issue  solely  because  of  the 
erroneous  instruction.  It  is  not  suggested  by 
the  learned  Attorney  General  that  If  the  in- 
struction be  erroneous,  the  facts  nevertheless 
are  such  as  to  warrant  an  affirmance  In  view 
of  the  rule  declared  by  the  provision  of  the 
state  Constitution  referred  to. 

In  view  of  our  conclusion  on  the  point  dis- 
cussed, it  is  unnecessary  to  consider  any 
other  point  made  for  reversal. 

[8]  We  find  on  an  examination  of  the  're- 
porter's transcript  of  the  proceedings  at  the 
trial  that  the  same  includes  all  arguments 
made  by  counsel  to  the  court  on  questions  of 
law  arising  during  the  trial.  In  the  aggre- 
gate many  pages  of  the  transcript  are  de- 
voted to  this  use.  The  incorporation  of  such 
arguments  in  a  transcript  for  use  on  appeal 
serves  no  useful  purpose.  To  the  contrary, 
it  not  only  Impedes  the  examination  of  the 
record  by  an  appellate  court  but  it  also  un- 
necessarily adds  to  the  cost  of  the  transcript 
to  the  county.  The  law  does  not  require  the 
Insertion  of  any  such  matter  in  a  transcript 
of  tlie  evidence  to  be  used  on  appeal,  and  the 
trial  Judge  should  see  that  such  a  transcript 
is  not  unnecessarily  lengthened  by  the  in- 
corporation of  superfluous  matter. 

The  judgment  is  reversed,  and  the  cause 
remanded  for  a  new  trial. 

We  concur:  SHAW,  J. ;  SLOSS,  J. ;  MEL- 
VIN,  J,;   LORIGAN,  J.;   HENSHAW,  J. 

HENSHAW,  J.  I  concur  In  the  foregoing 
opinion  of  the  Chief  Justice.  Section  1835  of 
the  Code  of  Civil  Procedure,  like  section  182C 
of  the  same  Code,  is  dealing  exclusively  with 
evidence  in  criminal  cases.  The  difficulty  is 
entirely  cleared  if  to  the  sentence  in  section 
1835,  "Such  evidence  alone  will  justify  a  ver- 
dict" there  be  added  "of  conviction."  That 
these  sections  have  applicability  solely  to 
criminal  cases  is  made  manifest  not  only  by 
the  history  and  development  of  the  law  gov- 
erning criminal  trials,  but  from  two  addi- 
tional facts,  each  equally  convincing.  The 
one  fact  is  that,  if  those  sections  were  made 
to  apply  to  trials  by  jury  In  dvll  cases,  it  is 
within  bounds  to  say  that  99  such  cases  out 
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of  100  would  necessarily  result  in  per- 
petual mlBtrials.  The  evidence  In  drll  cases 
upon  either  side  Is  most  rarely  of  so  convinc- 
ing a  character  as  to  produce  "moral  certain- 
ty or  conviction,"  and,  if  it  be  only  such  evi- 
dence in  a  dvil  case  as  "will  Justly  a  ver- 
dict," then  It  must  result  that  no  verdict  can 
be  rendered.  As  pointed  out  by  the  Chief 
Justice,  this  distinction  Is  Itself  noted  by  our 
law  In  section  2061  of  the  same  Code.  In 
subdivision  6  of  that  section  criminal  cases 
and  dvil  cases  are  put  in  immediate  Juxta- 
position, and  courts  are  advised  to  Instruct 
their  Juries  tliat  In  dvil  cases  their  "decision 
must  be  made  according  to  the  prepmderance 
of  evidence,"  while  "In  criminal  cases  guilt 
must  be  established  beyond  a  reasonable 
doubt"  The  second  fact,  equally  conclusive, 
is  shown  by  the  history  of  these  two  sections, 
derived  from  the  notes  of  the  codlflers  and 
commentators.  S>very  word  of  those  notes 
establishes  that  the  codlfiers  are  dealing  with 
the  sufficiency  of  evidence  in  criminal  cases. 
Thus,  in  the  note  to  section  1S26  it  is  said: 

"The  principal  difference  to  be  remarked  be- 
tween civil  and  criminal  cases  with  reference 
to  the  modes  of  proof  by  direct  or  drcumstantial 
evidence  is,  that  in  the  former  wliere  dvil 
rights  are  ascertained,  a  less  degree  of  probabil- 
ity may  be  safely  adopted  as  a  ground  of  judg- 
ment than  in  the  latter  case  which  affects  life 
and  liberty." 

While  in  the  note  to  section  1835  it  is  said: 
"To  acquit  upon  light,  trivial,  and  fanciful 
suppositions  and  remote  conjectures,  is  a  vir- 
tual violation:  of  the  juror's  oath,  and  an  of- 
fense of  great  magnitude  against  the  interests 
of  society,  directly  tending  to  the  disregard  of 
the  obligations  of  a  judicial  oath,  the  tilndranoe 
and  disparagement  of  justice,  and  the  encourage 
ment  of  malefactors.  On  the  other  hand,  a  ju- 
ror ought  not  to  condemn  unless  the  evidence 
excludes  from  his  mind  all  reasonable  doubt  as 
to  the  guilt  of  the  accused,  and,  as  has  been 
well  observed,  unless  he  is  so  convinced  by  the 
evidence  that  he  would  venture  to  act  upon  that 
conviction  in  matters  of  the  highest  concern 
and  importance  to  bis  own  interesta" 

In  their  note  to  section  1835  the  codlflers 
dte  Starkie  on  Bvldence,  and  Starkie's  dis- 
cussion then  may  well  be  quoted.  This  is 
what  that  learned  author  says: 

"Bven  the  most  direct  evidence  can  produce 

nothing  more  than  such  a  high  degree  of  proba- 
bility as  amounts  to  moral  certainty.  From  the 
highest  degree  it  may  decline,  by  an  infinite 
number  of  gradations,  until  it  produces  in  the 
mind  nothing  more  than  a  mere  preponderance 
of  assent  in  favor  of  the  particular  fact. 

"The  distinction  l>etween  full  proof  and  mere 
preponderance  of  evidence  is  in  its  application 
very  important.  In  all  criminal  cases  whatso- 
ever it  is  essential  to  a  verdict  of  condemnation 
that  the  guilt  of  the  accused  should  be  fully 
proved ;  neither  a  mere  preponderance  of  evi- 
dence, nor  any  weight  of  preponderant  evidence, 
'is  sufficient  for  the  purpose,  unless  it  generate 
full  belief  of  the  fact  to  the  exdusion  of  all 
reasonable  doubt. 

"But  in  many  cases  of  a  dvil  nature,  where 
the  right  is  dubious,  and  the  claims  of  the  con- 
testing parties  are  supported  by  evidence  near- 
ly equipoised,  a  mere  preponderance  of  evidence 
on  either  side  may  be  suffident  to  turn'  the 
scale." 


an  CaL  «E8} 

WIIiLIAMS,  Superintendent  of  Banlok  ▼. 
CARVER  et  aL    (No.  L.  A.  8662.) 

(Supreme  Court  of  California.     Jan.  4,  1016L 
Rehearing  Denied  Feb.  8, 191&) 

1.  Statutcs  <S=»161— CoRSTBUonoir. 

Where  there  is  an  apparent  conflict  be- 
twcite  two  statutes  touching  the  same  subject, 
they  should  l>e  construed,  if  possible,  to  give 
force  and  effect  to  each,  as  the  law  does  not 
favor  repeals  by  implication. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent.  Dig.  H  230-234;   Dec.  Dig.  «s9l61.] 

2.  Bakkb  and  Bakkino  ifl   liO    Stookhoi.p- 
zb'b  I>iabii.iit— EmoBCEicEnT  bt  Sofkb- 

WTKNUENT  or  BaHK»— StATDTK. 

St.  1009,  p.  87,  endUed  "An  act  to  define 
and  regulate  tne  business  of  banking,"  in  sec- 
tion 136  providing  that  the  superintendent  of 
banks  shall. collect  all  debts  due  it,  and  may,  if 
necessary  to  pay  its  debts,  enforce  individnal 
liability  of  the  stockholders,  does  not  author- 
ize the  superintendent  to  enforce  the  constitu- 
tional liability  of  the  stockholder  to  tlie  credit- 
or fixed  by  (3onst.  art.  12,  f  3,  declaring  that 
each  stockholder  pf  a  corporation  shall  l>e  lia- 
ble for  such  proportion  of  its  liabilities  as  bis 
stock  bears  to  the  whole,  since  the  constitution- 
al  right  is  personal  to  the  creditor,  enforoealde 
by  him  under  Civ.  Code,  |  322,  and,  not  being  a 
debt  due  the  bank,  is  not  enforceable  by  it  or  the 
superintendent. 

[Ed.  Note.— For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  {§  71-81^,  513,  534,  535; 
Dec.  Dig.  <S=»40.] 

3.  Banks  Awn  Banking  «=»49— Stockhoi.»- 

EB'B  LiABIUTT— EnFORCEMKNT  BT  SlTPKRnf- 
TENDKNT   OV  BAHKB— STATUTE. 

St  1909,  p.  87,  entiUed  "An  act  to  define 
and  regulate  the  business  of  tutnking,"  in  section 
130  providing  that  the  superintendent  of  banks 
shall  collect  all  debts  due  it,  and  may,  if  nec- 
essary to  pay  its  debts,  enforce  the  individnal 
liability  of  the  stockholders,  only  authorizes  the 
superintendent  to  enforce  against  stockholders 
their  liability  due  the  bank,  arising  upon  assess- 
ments or  nonpayment  of  subscriptions  t»  the 
corporate  capital,  constituting  a  common  fond 
out  of  which  to  pay  the  coat  of  administration 
and  corporate  debts. 

[Ed.  Note.— For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  ||  71-81H,  618.  634.  685; 
Dec.  Dig.  «=>49.] 

4.  Statutes   ♦=»107 — Ttflb  —  OoNsmnmoH- 

AUTt. 

Under  Const  art  4,  i  24,  providing  that 
every  act  shall  embrace  but  one  subject  which 
shall  be  expressed  in  its  title,  St  1909,  p.  87, 
entitled  "An  act  to  define  and  regulate  the  busi- 
ness of  banking,"  by  section  136  providing  that 
the  superintendent  of  banks  many  enforce  the 
individual  liability  of  stockholders,  if  it  author- 
ize him  to  enforce  the  liability  of  stockholders 
to  creditors  under  Const  art  12.  i  3,  is  uncon- 
stitutional. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  {{  121-134;   Dee.  Dig.  «3>107.] 

In  Bank.  Appeal  from  Superior  Gonrt, 
Kem  County ;  J,  D.  Murphy,  Judge. 

Action  by  W.  R.  Williams,  as  Superintend- 
ent of  Banks,  against  Lt.  J.  Oarver  and  others. 
From  a  Judgment  for  defendants  on  their  de- 
murrers, plaiutifF  appeala  Judgment  af- 
firmed. 
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H.  W.  7obnson,  7r.,  of  San  Frandsco,  and 

A.  A.  De  Ligne,  of  Sacramento,  for  appellant 
Corbet  &  Saby,  of  San  Francisco  (Frederick 

B.  liathrop,  of  connael),  for  respondent  h.  J. 
Carver.  B.  Lk  Foster,  of  Bakersfleld,  for  re- 
spondents R.  McDonald  and  others.  C.  O. 
CowgUl,  of  Sonoma,  for  respondent  Sarah  It. 
Conner.  Thomas  Scott,  of  Bakersfleld,  for 
respondent  R.  E.  White. 

VICTOE  Bu  SHAW,  Jndge  pro  tem.  This 
Is  an  equitable  action,  bronght  by  plaintiff, 
as  sui)erlntendent  of  banks,  to  recover  from 
the  stockholders  of  the  Kern  Valley  Bank 
upon  their  constitntlonal  IlabiUty  to  the  cred- 
itors thereof.  To  the  first  amraided  com- 
plaint defendants  Interposed  demurrers  npon 
both  general  and  special  grounds.  Their  de- 
murrers were  sustained  by  the  court,  which 
refused  to  allow  plaintiff  to  further  amend. 
Judgment  followed,  from  whldi  plaintiff  ap- 
peals. 

It  appears  that  on  May  12,  1911,  plaintiff, 
as  8ui)erlntendent  of  banks,  de<dared  the 
Kern  Valley  Bank  insolvent,  for  which  rea- 
son and  the  fact  that  it  was  then  unsafe  and 
inexpedient  for  it  to  continue  its  banking 
business,  he  took  possession  of  all  its  proper- 
ty and  business  for  the  purposes  of  liquida- 
tion, as  provided  by  law.    It  is  alleged : 

"That  the  conditioiiB  and  affairi  of  said  Kern 
Valley  Bank  are  sach  that,  in  order  to  pay  the 
debts  thereof,  it  has  become  and  is  necessary 
to  enforce  the  individual  liability  of  the  stock- 
holders of  said  bank,  as  provided  for  by  the 
Constitution  and  other  lavs  of  the  state  of  Cali- 
fornia, and  by  virtue  of  the  authority  vested  in 
bim  by  said  Bank  Act  of  the  state  of  California 
plaintiff  bring*  this  action  on  Iwbalf  of  all  the 
creditors  of  said  Kern  Valley  Bank." 

There  is  attached  to  the  complaint  a  list 
of  the  names  of  some  1,500  persons,  to  all  of 
whom  it  is  alleged  the  bank,  within  three 
years  prior  to  the  filing  of  the  complaint,  be- 
came indebted  in  the  aggregate  sum  of  $832,- 
602.54;  that  by  offsets  said  sum  of  $832,502.- 
S4  has  been  reduced  to  $717,574.48,  upon 
which  there  has  been  paid,  by  the  superin- 
tendent of  banks.  In  the  liquidation  of  its 
affairs,  dividends  i^  the  sum  of  40  per  cent 
upon  tile  principal  of  said  indebtedness,  and 
that  there  remains  due  to  said  creditors  the 
sum  of  60  per  cent  of  the  whole  principal  of 
said  Indebtedness ;  that  the  valne  of  all  a»- 
sets  of  the  hank  now  in  the  bands  of  the 
plaintiff  do  not  exceed  $107,636.10,  which 
sum  is — 

"probably  insufficient  to  pay  the  expenses  nec- 
essary for  the  completion  of  the  liquidation  of 
the  affairs  of  said  bank  and  an  additional  divi- 
dend of  not  more  than  15  per  cent  of  the  prin- 
cipal of  said  original  indebtedness." 

The  names  of  the  stockholders,  with  the 
number  of  shares  owned  by  each  during  the 
time  when  said  Indebtedness  is  alleged  to 
have  been  Incurred  by  tl^e  bank,  'together 
with  the  proportionate  liability  of  each  in  the 
aggregate  to  all  of  the  depositors  based  upon 
the  number  of  shares  so  owned  by  each 
stockholder,  are  set  out  in  the  complaint 


The  prayer  of  the  complaint  Is  for  judgment 
against  each  of  said  defendants  in  the  sever- 
al amounts  specified  as  being  the  proportion 
of  all  the  debts  of  the  bank  as  the  stock  held 
by  each  bore  to  the  entire  subscribed  capital 
stock  of  the  bank,  less  the  deduction  which 
each  defendant  shall  be  entitled  to  by  reason 
of  the  dividends  theretofore  paid,  or  which 
might  thereafter  be  paid  by  plaintiff  to  said 
creditors. 

[1]  Plaintiff  asserts  right  to  maintain  the 
suit  under  and  by  virtue  of  an  act  entitled 
"An  act  to  define  and  regulate  the  business 
of  banking*!  (Stats.  1909,  pi  87),  section  136 
of  which,  in  so  far  as  material  to  the  discus- 
sion, is  as  follows: 

"The  superintendent  of  banks  shall  collect  all 
debts  due  and  claims  lielonging  to  it,  and  upon 
the  order  of  the  superior  court  may  sell  or  com- 
pound all  bad  or  doubtful  debts,  and  on  like  ■ 
order  may  sell  all  real  and  personal  property 
of  such  bank  on  such  terms  as  the  court  shaU 
direct;  and  may,  if  necessary  to  pay  the  debts 
of  such  bank,  enforce  individual  liability  of  the 
stockholders  by  action  to  t>e  brought  within 
three  years  after  the  date  of  his  taking  posses- 
sion of  the  affairs  of  such  bank." 

He  insists  that  the  'Individual  liability  of 
the  stockholders"  therein  mentioned,  and 
whlc^  he  is  authorized  to  enforce,  is  the  con- 
stitutional liability  of  the  stockholder  to  the 
creditor  fixed  by  section  8,  art  12,  of  the  Con- 
sUtntion,  which  declares  that: 

"Bach  stockholder  of  a  corporation  •  •  • 
shall  be  individually  and  personally  liable  for 
such  proportion  of  all  its  debts  and  liabilities 
contracted  or  incurred,  during  the  time  he  was 
a  stockholder,  as  the  amount  of  stock  or  sharen 
owned  by  him  bears  to  the  whole  of  the  subscrib- 
ed capital  stoclc,  or  shares  of  the  corporation." 

Section  322  of  the  Civil  Code,  after  re- 
enacting  this  constitutional  provision,  pro- 
vides, among  other  things,  that: 

"Any  creditor  of  the  corporation  may  insUtnte 
Joint  or  several  actions  against  any  of  its  stock- 
holders, for  the  proportion  of  his  claim  payable 
by  each." 

The  Bank  Act  makes  no  reference  to  this 
section,  nor  to  section  359,  C!ode  of  Civil  Pro- 
cedure, which  specifies  the  time  when  the 
maintenance  of  such  action  by  the  creditor 
shall  be  barred.  The  position  of  aK>elIant 
with  reference  to  these  sections  is  that  they 
"still  provide  such  remedy  in  all  cases  except 
where  a  bank  has  been  taken  over  by  the 
superintendent  of  banks  for  the  purpose  of 
liquidation,"  In  which  case^the  constitutional 
right  of  the  creditor  to  pursue  the  stockhold- 
er is,  ipso  facto,  terminated,  and  the  enforce- 
ment of  the  payment  of  his  debt  committed 
to  the  vrlll  of  the  superintendent  of  banks, 
who,  if  it  be  "necessary  to  pay  the  debts  of 
such  bank,"  may,  notwithstanding  the  claim 
is  barred  under  section  359,  Code  of  Civil 
Procedure,  bring  an  equitable  action  to  re- 
cover the  specific  sum  due  from  each  stock- 
holder to  each  creditor,  and,  when  collected, 
pay  to  eadi  creditor  the  sum  so  collected  in 
his  behalf.  Hie  law  does  not  favor  repeals 
by  Implication,  and  where  there  is  an  appar- 
ent conflict  between  two  statutes  touching  the 
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same  subject,  the  construction  should  be  such 
as  to  give  force  and  effect  to  both,  if  possible. 
[2-4]  The  subject  of  the  legislation,  as  ex- 
pressed  in  Its  title,  Is  "the  business  of  bank- 
ing." .The  constltnttonal  llabUity  of  the 
stodcbolder  to  the  creditor,  as  to  which  no 
mention  Is  made  in  the  act,  is  distinct  and 
separate  from  sueh  business;  It  constitutes 
no  part  of  the  assets  or  business  of  the  bank. 
Two  sources  exist  to  which  the  creditor  may 
look  for  the  payment  of  his  debt:  One,  the 
assets  of  the  bank  the  affairs  of  which,  if  In 
liquidation,  are  controlled  by  the  superin- 
tendent of  banks;  the  other  the  stockholder 
therein,  as  to  whom  and  his  direct  and  pri- 
mary liability  to  the  creditor  neither  the 
bank  nor  the  superintendent  of  banks  has 
anything  to  do.  Being  distinct  and  separate 
claims,  though  based  upon  the  same  debt,  the 
creditor  may,  so  long  as  the  bank  Is  a  going 
concern,  pursue  his  remedy  against  either  or 
both  bank  and  stockholder,  or  walre  it  as  to 
either  or  both.  When  the  superintendent 
takes  possession  of  a  bank  for  purposes  of 
liquidation,  he  succeeds  to  all  the  rights  and 
property  of  the  bank;  but  since  the  stock- 
holder's liability  to  the  creditor  is  no  part  of 
such  property  or  assets,  he  has  no  pow»'  to 
act  for  or  on  behalf  of  the  creditor  in  pur- 
suit of  his  claim  for  such  source.  The  right 
to  do  this  Is  a  personal  right  of  the  creditor, 
and,  under  the  Constitutional  provision,  be 
not  only  possesses  the  right  to  enforce  the 
same  In  an  action  at  law  In  the  manner  pro- 
Tided  by  section  322  of  the  Civil  Code,  but 
may  insist  upon  having  the  proceeds  collect- 
ed applied  in  liquidation  of  his  debt,  free 
from  any  depletion  due  to  the  Intervention  of 
another,  or  to  the  extravagance,  mismanage- 
ment, or  expense  of  the  admin  Istratlon  of 
such  fund  by  any  other  person.  Since  it  Is 
not  a  debt  due  to  the  bank,  neither  it  nor  the 
superintendent  of  banks  as  its  successor  Is 
concerned  with  the  enforcement  of  such  con- 
stltuUonal  liability.  The  "individual  liability 
of  the  stockholder"  which  the  superintendent 
of  banks  Is  authorized  to  enforce,  since  It  is 
not  declared  to  be  the  constitutional  liability 
due  to  the  creditor,  must  be  construed  to  be 
that  due  to  the  bank  and  arising  upon  assess- 
ments made,  or  nonpayment  of  subscriptions 
to  the  corporate  capital,  constituting  a  com- 
mon fund  out  of  which  to  pay  the  cost  of  ad- 
ministration and  corporate  debts.  So  con- 
strued, there  is  no  conflict  between  the  Bank 
Act  and  section  322,  Civil  Code ;  whereas,  if 
we  accept  appellant's  interpretation,  the  In- 
consistency Is  irreconcilable,  and  the  creditor 
is  deprived  of  his  constitutional  right  to  en- 
force the  liability  of  the  stockholder,  upon 
whom  additional  burdens  are  Imposed,  since 
in  the  form  of  action  here  adopted  the  chanc- 
es of  all  creditors,  hundreds  of  whose  claims 
in  the  case  at  bar  are  less  than  $5,  suing 
to  enforce  the  same,  are  largely  augmented 
thereby.    Moreover,  if  the  provision  be  con- 


strued as  authorizing  the  superintendent  of 
banks  to  enforce  the  constitutional  liability 
of  stockholders  to  the  creditors,* then  it  Is 
void  as  being  obnoxious  to  the  provisions  of 
section  24,  art  4,  of  the  Constitution,  which 
provides  that  every  act  shall  embrace  but 
one  subject,  .which  shall  be  expressed  in  Its 
title.  As  stated,  the  subject  of  the  legisla- 
tion, as  shown  by  its  title,  is  to  "define  and 
regulate  the  business  of  banking."  The  con- 
stitutional liability  of  the  stockholders  of  a 
corporation  to  its  creditors  and  the  enforce- 
ment of  such  liability  Is  no  part  of  the  busi- 
ness of  banking.  Hence,  the  subject  of  the 
legislation,  if  its  purpose  be  to  deprive  the 
creditor  of  the  right  to  enforce  such  liability 
and  confer  upon  the  superintendent  of  banks 
the  power  to  act  for  and  on  behalf  of  the 
creditor  In  the  collection  thereof,  is  not  em- 
braced In  the  title.  Indeed,  there  Is  absolute- 
ly nothing  in  the  title  indicating  sucb  a  pur- 
pose on  the  part  of  the  Legislature. 
The  judgment  Is  affirmed. 

We  concur:  ANGELLOTTI,  C.  J.;  MEL- 
VIN,  J.;  SHAW,  J.;  SLOSS,  J.;  HEN- 
SHAW,  J.;   LAWLOB,!. 

Mr.  Justice  VICTOE  B.  SHAW,  of  the  Dis- 
trict Court  of  Appeal  of  the  Second  Appellate 
District,  acted  in  this  case  under  appointment 
by  this  court.  In  place  of  Mr.  Justice  LORI- 
GAN,  of  this  court,  who  was  unable  to  act. 

°°°°"°°°^  (89  Cal.  A.  «) 

O'BEILLY  v.  ALL  PEESONS,  etc. 
(Civ.  1432.) 
(District  Court  of  Appeal,  Third  District,  Cali- 
fornia.   Nov.  27,  1915.) 

1.  Taxation  €=9831— Tax  Titles— Biqhis  of 
Tax  Pubcuaseb. 

As  the  primary  object  in  selling  land  for 
taxes  is  to  enable  the  state  to  recover  the 
amoimt  due,  a  tax  purchaser  ia  a  mere  volun- 
teer as  to  the  amount  paid  on  competitive  bid- 
ding in  addition  to  the  taxes  due,  and,  the  tax 
title  being  invalid,  he  cannot  recover  such 
amount  from  the  owner. 

[Ed.  Note.— For  other  cases,  see  Taxat!<m, 
Cent  Dig.  {  1645;    Dea  Dig.  «=>S31.] 

2.  Appeal  and  S&bob  ®=s>1T1  —  Tbeobt  of 
Ca.se— Change. 

Where  the  case  was  tried  below  on  the 
theory  that  an  issue  was  whether  defendants 
itere  bound  to  compensate  i>laintiff  for  the 
amount  paid  for  his  tax  title  in  excess  of  the 
amount  due  for  taxes,  it  could  not  on  appeal 
be  contended  that  no  such  issue  was  presoited. 
[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §§  1053-1063,  1066,  1067, 
1161-1165;  Dec.  Dig.  <S=»171.3 

3.  Appeal  and  Ekbob  ®=»1177  —  Beveew  — 
Findings. 

Where,  in  a  proceeding  to  establish  title  to 
land,  it  was  found  that  plaintiffs  tax  title  was 
invalid,  the  appellate  court,  no  finding  having 
been  made,  should  not  determine  what  amount 
plaintiff  paid  for  his  tax  title  on  competitiTe 
bidding  above  the  amount  of  taxes  due,  but  the 
cause  should  be  remanded  for  that  purpose. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Ont  Dig.  S|  4597-1004,  4606-4610: 
Dec.  Dig.  <S=»1177.] 
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Ai^)eal  firom  Superior  Court,  City  and 
County  of  San  Francisco;  James  M.  Troutt, 
Judge. 

Action  by  P.  J.  O'Reilly  against  All  Per- 
sons, and  especially  against.  Josephine  E. 
Hopkins  and  another,  to  establish  title  to 
two  parcels  of  land.  From  the  Judgment, 
the  named  defendants  appeaL  Reversed  and 
remanded,  with  directions. 

Samuel  M.  Shortrldge  and  T.  J.  Sheridan, 
both  of  San  Francisco,  for  appellants.  Frank 
J.  Hennessy,  of  San  E^andsco,  for  respond- 
ent. 

BURNETT,  J.  The  action  was  brought 
under  the  McEnerney  Act  to  establish  title 
to  two  parcels  of  land.  Appellants  in  their 
answer  denied  that  plaintiff  was  the  owner 
or  In  the  actual  possession  of  parcel  A  of 
the  said  real  estate,  and  averred  that  they 
are  and  were  at  the  beginning  of  the  action, 
and  had  been  long  prior  thereto,  the  owners 
of  said  parcel  in  fee  simple  absolute  as  ten- 
ants In  common  and  In  the  possession  there- 
of, and  prayed  that  plaintiff  take  nothing 
as  to  said  parcel,  but  they  did  not  ask  for 
affirmative  relief.  No  question  was  raised 
as  to  plaintiff's  ownership  of  the  other  par- 
cel, and  it  Is  not  involved  In  this  appeal. 

At  the  trial  it  developed  that  plaintiff 
claimed  said  parcel  A  under  a  tax  title,  and 
it  was  admitted  that,  if  said  tax  title  was 
invalid,  then  appellants  were  the  owners  of 
said  tract,  as  claimed  In  their  answer.  The 
court  found  that  the  said  defendants  were 
at  the  time  of  the  said  tax  sale,  and  ever 
since  have  been,  the  owners  in  fee  simple  ab- 
solute of  said  real  property,  and,  further, 
that  the  said  tax  sale  and  the  said  tax  deed 
executed  pursuant  to  said  sale  and  purport- 
ing to  convey  said  property  were_  and  are  in- 
valid. These  findings  have  not  been  ques- 
tioned; the  plaintiff  not  having  moved  for  a 
new  trial  or  appealed,  nie  court  further 
found,  however: 

"That  the  said  plaintiff  purchased  said  prop- 
erty from  the  state  of  California  at  a  tax  sale 
held  on  the  7th  day  of  February,  1912,  and  paid 
for  said  property  at  said  sale  tile  sum  of  $740 
in  gold  coin  of  the  United  States  of  America, 
and  that  said  plaintiff  has  since  said  tax  sale 
aforesaid  expended  the  sum  of  $15.43  in  the 
payment  of  taxes  regularly  levied  upon  said 
property." 

And  the  court  thereupon  decreed  that 
plaintiff  have  Judgment  against  said  defend- 
ants for  the  sum  of  $740,  and  interest,  the 
further  sum  of  $15.43,  and  that  said  Judg- 
ment be  a  lien  upon  said  parcel  of  real  prop- 
erty, and  that  said  defendants  be  directed  to 
pay  the  same  within  60  days,  and  In  the 
event  of  their  failure  so  to  do  that  plaintiff 
be  entitled  to  have  a  writ  of  execution  to  en- 
force the  same,  and  that  untU .  said  paypient 
be  made  the* Judgment  In, favor  of  defendants 
be  of  no  force  and  effect.  The  court  did  not 
find  the  amount  ot  the  taxes,  penalties.  In- 
terest, and  costs  which  were  chargeable  up- 


on said  lands  at  the  time  of  the  said  tax  sale, 
but  It  was  conceded  at  the  trial  that  the 
amount  of  the  same  was  $45.82. 

Appellants  appeal  from  the  portion  of  said 
Judgment  requiring  of  them  the  payment  of 
the  said  purchase  price  of  said  parcel  of  land, 
and  they  state  in  their  brief  that: 

"The  substantial  dispute  between  respondent 
and  appellants  is  whether  plaintiff  is  entitled  to 
the  excess  of  the  sum  bid  and  paid  by  him  over 
and  above  the  taxes,  interest,  penalties,  and 
costs  Justly  chargeable  upon  the  lands  at  the 
time  of  the  invalid  tax  sale,  and  that  is  the  sole 
question  presented  by  this  appeaL" 

[1  ]  That  question,  It  may  be  said,  has  been 
settled  by  a  decision  of  this  court,  a  petition 
for  hearing  in  the  Supreme  Court  lielng  de- 
nied, and  it  is  sufficient  to  quote  the  follow- 
ing from  Cordano  t.  Kelsey,  151  Pac.  391: 

"We  do  not  think  that  the  owner  should  be  re- 
quired to  pay  whatever  competitive  bidders  may 
choose  to  offer  for  the  land  in  addition  to  what 
the  law  makes  it  the  duty  of  the  owner  to  pay. 
The  primary  object  of  the  state  in  selling  the 
land  is  to  recover  the  taxes,  penalties,  costs, 
etc.,  and  this  is  indicated  by  the  requirement  of 
the  law  that  the  land  must  be  sold  for  an 
amount  not  less  than  these  enumerated  charges. 
Whoever  pays  more  at  the  sale  does  so  as  a  vol- 
unteer and  at  the  risk  of  the  proceedings  being 
found  invalid.  The  rule  contended  for  by  appel- 
lants would  relieve  the  purchaser  of  all  risk,  and 
make  it  possible  fot  him  to  invest  his  money 
safely  by  purchases  at  tax  sales  at  7  per  cent, 
interest,  regardless  of  any  infirmity  in  his  title, 
and  regardless  of  the  amount  be  might  bid  for 
the  property.  This,  we  think,  would  crowd  the 
rule  off  from  its  equitable  foundations." 

[2, 3]  The  only  remaining  question  is 
whether  upon  the  record  as  presented  here 
this  court  can  direct  a  modification  of  the  ' 
Judgment  so  as  to  require  appellants  to  pay 
to  plaintiff  only  the  amount  chargeable  for 
taxes,  penalties,  and  costs.  Strictly  speak- 
ing, no  such  Issue  was  presented  by  the 
pleadings;  each  of  the  parties  claiming  the 
absolute  title.  The  finding,  therefore,  as  to 
the  $740  was  beyond  the  scope  of  the  plead- 
ings, but  we  find  from  the  record  brought  up 
that  evidence  as  to  such  payment  and  also  as 
to  the  amount  actually  paid  for  taxes,  penal- 
ties, and  costs  was  received  without  objec- 
tion, and.  Indeed,  there  Is  no  controversy  as 
to  said  amounts.  Hence  It  could  properly 
be  said  that  the  trial  was  bad  upon  the  the- 
ory that  such  consideration  was  Involved  in 
the  issues  submitted  for  decision,  and  nei- 
ther party  at  this  time  could  Justly  dis- 
claim It 

There  is  no  finding,  though,  as  to  the 
amount  paid  for  taxes  prior  to  said  sale, 
and  to  pursue  the  course  suggested  by  appel- 
lants would  be  for  us  to  make  a  finding  for 
the  trial  court,  which,  of  course,  would  be  a 
departure  from  a  well-established  rule.  It 
is  probably  true  that.  If  we  should  direct  a 
modification  as  requested  by  appellants.  It 
would  be  without  prejudice,  as  was  the  case 
In  Campbell  v.  Canty,  162  Cal.  382,  123  Pac. 
266.  However,  the  more  orderly  course,  wq 
think,  and  one  no  more  burdensome,  would 
be  to  direct  the  lower  court  to  make  the  ad- 
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dltlonal  finding  In  tbe  usual  manner.  In- 
deed, appellants  recognized  the  propriety  of 
such  action  in  their  motion  for  a  new  trial. 

It  is  therefore  ordered  that  tbe  Judgment 
be  vacated,  and  the  order  denjing  the  mo- 
tion for  a  new  trial  be  reyensed,  and  the 
canse  la  remanded  for  a  new  trial  as  to  one 
Isqne  alone,  that  is,  the  amount  paid  by  re- 
spondent for  taxes,  penalties,  and  coata,  and 
upon  the  determination  and  finding  of  said 
amount,  with  interest,  it  Is  ordered  that  Judg- 
ment be  entered  requiring  ai>pellants  to  pay 
said  amount  and  that  upcn  the  payment  of 
said  amount  their  title  to  said  pared  of  real 
proi)erty  be  established  and  quieted. 

We  concar:  CHIPMAN,  F.  J. ;   HART,  J. 

(»  Cal.  A.  Et) 
TBRRT  ▼.  RITBRGARDEN  FARMS  CX>. 
et  aL     {Or.  1413.) 

(District  Court  of  Appeal,  Third  District,  Cal- 
Uomia.    Nov.  29,  1916.) 

L  Venttk  «=>36— Chakok  of— Natubb  ot  Ac- 
tion. 

The  nature  of  the  action  oa  a  motion  for 
change  of  venue  is  determined  from  the  allega- 
tionB  of  the  complaint  and  character  ot  the  judg- 
ment which  may  be  rendered  on  default 

[EJd.  Note.— For  other  cases,  see  Venue,  Gent 
Dig.  li  54,  66;   Dec.  Dig.  <8=>36.] 
2.  Vknue  d=>40— Cbahox  or— Personal  Ao- 

TION. 

Where  the  complaint  sought  rescission  of  a 
contract  for  the  purchase  of  land  and  return  of 
the  purchase  money,  and  no  lien  was  claimed 
upon  any  property  nor  any  interest  in  real 
property  sought  to  be  adjudicated,  the  action  is 
personal  in  its  nature,  the  cancellation  of  the 
contract  being  incidental  merely  to  the  princi- 
pal relief;  hence  defendants  are  entitled  to  have 
the  venue  changed  to  the  county  of  their  resi- 
dence. 

[Bid.  Note. — For  other  cases,  see  Venue,  Cent 
IMg.  lei;  Dec.  Dig.  «=>40.] 

8.  Venitb  $=>&— Ohanqe  or— Reai.  Actions. 
An  action  wUl  not  be  considered  a  real 
action  tor  the  purpose  of  determining  its  venue 
unless  title  or  interest  in  real  property  is  in- 
volved. 

[Bid.  Note.— For  other  cases,  see  Voiue,  Gent 
Die-  Sf  4-11;  Dea  Dig.  «=>5.] 

4.  Venttx  «=36  —  Charok  or  —  Right  to 

Change. 

Though  plaintiff  joined  with  a  personal  ac. 
tlon  an  action  involving  title  to  real  property, 
which,  under  Code  Civ.  Proc.  f  802,  should  be 
tried  in  tbe  county  where  it  was  located,  such 
joinder  does  not  deprive  defendant  of  its  right 
to  have  the  personal  action  tried  in  the  county 
of  its  residence. 

[Ed.  Note.— For  other  eases,  see  Venue,  Cent 
Dig.  H  4-11;  Dec.  Dig.  «=>6.] 

6.  Ventk  «s»40  —  Ghanob  or  —  Right  to 

Chanok. 

Where  an  action  seeking  a  cancellation  of 
a  eontnwt  for  the  purchase  of  land  was  purely 
personal  as  to  one  of  the  defendants,  the  only 
relief  sought  bring  a  money  judgment  for  fraud- 
ulent representations,  such  defendant  is  entitled 
to  have  the  venue  changed  to  the  county  of  its 
residence,  though  the  title  to  real  property  be 
involved. 

[Ed.  Note.— For  other  caBe%  see  Votne,  Cent 
Dig.  i  61;    Dec.  Dig.  «=>404 


Appeal  from  Snperlor  Gonrt,  Tolo  Oonnty; 
W.  A.  AnderB<»,  Judge. 

Action  by  J.  R.  Terry  against  tbe  River- 
garden  Farms  Company,  a  corporation,  and 
sane  ft  Eendrlck.  From  an  order  granting 
defendants  change  of  yeaae,  plalntifl  appeals. 
Affirmed. 

A.  G.  Bailey,  oC  Woodland,  for  appellant 
Arthur  O.  Huston  and  Harry  U  Huston,  both 
of  Woodland,  for  respondents. 

BURNETT,  J.  [1]  This  appeal  Is  from  an 
order  of  the  superior  court  ot  Yolo  county 
granting  a  motion  for  a  change  of  venue  to 
the  city  and  county  of  San  Francisco.  Appel- 
lant's attack  upon  the  order  is  based  upon  the 
assumption  that  the  action  Is  for  the  deter- 
mination of  some  right  or  interest  In  real  es- 
tate within  the  meaning  of  section  S92  of  the 
Code  ot  Civil  Procedure.  Manifestly,  the  na- 
ture of  the  case  Is  determined  from  the  alle- 
gations of  the  complaint  and  the  character 
of  the  judgment  which  might  be  rendered  up- 
on default  McFarland  ▼.  Martin,  144  Ctl. 
771,  78  Pac  239. 

[2-4]  It  appears  from  the  complaint  that 
the  action  is  one  of  rescission  based  upon  the 
ground  of  fraud.  Attached  to  the  complaint 
Is  a  copy  of  a  contract  entered  into  between 
the  defendant  Rlvergardeu  Farms  Company 
and  the  plaintiff,  Terry.  It  seems  that  Stlne 
&  Kendrick,  the  other  defendants,  executed 
the  said  contract  as  attorney  In  fact  for  their 
codefendant  The  contract  Is  In  the  osaal 
form  for  the  sale  and  purchase  of  real  es- 
tate. 

The  complaint  sets  forth  that  certain  false 
and  fraudulent  representationB  as  to  the 
character  and  condition  of  the  land  were 
made  by  the  defendants,  and  It  concludes 
with  this  prayer: 

"That  the-said  contract  of  sale  between  plain- 
tiS  and  defendants  for  the  purchase  and  sale 
of  said  farms  Nos.  603  and  604  aforesaid  be 
canceled  and  declared  to  be  not  binding  on  this 
plaintiff;  that  it  be  adjudged  that  defendants 
repay  plaintiff  the  sum  of  S2,172.12  cash  gold 
coin  of  the  United  States,  with  Interest  thereon 
from  the  said  month  of  November,  1913,  at  tbe 
legal  rate;  that  plalntifl  have  his  costs  herein 
accrued;  and  for  such  other  relief  as  may  be 
proper  and  equitable  in  tliis  cause." 

As  Is  apparent,  the  specific  relief  praiyed 
for  Is  the  cancellation  of  the  contract  and  a 
money  Judgment  against  the  defendants.  It 
is  equally  apparent  that  the  main  relief  la 
the  recovery  of  the  sum  of  $2,171.12  In 
money;  the  cancellation  of  the  contract  be- 
ing merely  incidental  to  that  consldeiatiain. 
No  lien  is  claimed  upon  any  property,  nor  is 
any  right  or  interest  la  real  property  sought 
to  be  adjudicated.  Manifestly,  the  Judgmoit 
will  not  in  any  way  afTect  ttie.  title  to  real 
property.  To  constitute  a  real  action  it 
must,  of  course,  appear  that  title  or  interest 
In  real  property  is  Involved.  Clark  t.  Brown. 
83  Cal.  184,  23  Pac.  289 ;  Hammond  ▼.  Ocean 
Shore  Development  Co.,  22  CaL  App.  167,  133 
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Pac.  978.  Moreover,  If  we  should  admit  that 
:he  action  does  concern  real  property  in  the 
sense  of  said  section  892.  of  the  Code  of  Cirll 
Procedure,  it  ia  entirely  dear  that  to  the  ex- 
:ent  at  least  of  said  money  Judgment  de- 
manded it  is  a  personal  action,  and,  when  a 
real  and  personal  action  are  Joined,  the  case 
Doay  be  transferred  to  the  residence  of  the 
defendant  Smith  v.  Smith,  88  Cal.  672,  26 
Pac.  356;  Warner  v.  Warner,  100  Cal.  H,  34 
Pac.  523;  Douohoe  y.  Rogers,  168  Gal.  700, 
144  Paa  968.  In  the  last  of  these  it  is  said: 
"The  language  that  we  have  quoted  from  sec- 
tion 392  6f  the  Code  of  GItiI  Procedure  is  very 
broad,  and  there  can  be  no  question  as  to  its  in- 
cluding an  action  to  declare  a  trust  in  real  es- 
tate, where  land  ia  the  exclusive  sabject-nuttter 
of  the  litigation.  See  Booker  v.  Aitken,  140 
Cal.  471,  74  Pac  11;  McParland  v.'  Martin,  144 
Cal.  771,  78  Pac.  239.  The  cases  cited  by  de- 
fendants in  this  regard  are  all  cases  in  which 
real  and  personal  actions  were  joined,  and  it 
is  well  settled  that  a  plaintiff  cannot  deprive  a 
defendant  of  his  right  to  a  trial  of  a  personal 
action  in  the  comity  of  his  residence,  by  uniting 
in  his  complaint  a  cause  of  action  for  uie  recov- 
ery of  or  the  determination  of  an  interest  in  real 
property." 

The  cases  dted  by  appellant  are  easily  dis- 
Ungaished,  as  Is  made  apparent  by  a  brief 
recital  of  the  Important  facts  therein. 

Sloss  v.  De  Toro,  77  Cal.  129,  19  Pac.  233, 
was  an  action  in  which  a  decree  revesting  the 
title  was  sought.  The  cancellation  of  a 
fraudulent  sale  was  demanded  and  the  rein- 
vestment of  the  title  to  the  land  in  plaintifT. 

In  Franklin  v.  Dutton,  79  Cal.  605,  21  Pac. 
K4,  the  plaintifT  prayed  for  a  reformation 
of  a  written  contract  of  sale,  and  it  was  de- 
cided that  the  action  was  "for  the  determin- 
ation of  a  right  or  interest  in  real  estate." 
There  is  a  palpable  difference  between  an  ac- 
tion to  reform  a  contract  of  sale  of  rcStl  es- 
tate, and  thus  continue  it  in  operation  as  a 
claim  against  the  property,  and  where  such 
relief  Is  the  only  Judgment  sought  and  an  ac- 
tion like  this  to  rescind  such  contract  and  to 
recover  back  the  consideration  paid. 

In  Herd  v.  Tuohy,  133  Cal.  55,  65  Pac.  139, 
It  was  not  decided  whether  the  action  was  a 
real  action,  it  being  declared  by  the  Supreme 
Court: 

"An  action  to  set  aside  a  deficiency  judgment 
improperly  rendered  in  another  county,  in  a 
foreclosure  suit  upon  ex  parte  application,  after 
the  right  thereto  bad  been  lost  by  the  decree,  is 
within  the  equity  jurisdiction  of  the  superior 
court  of  the  county  in  which  the  improper  de- 
ficiency judgment  was  levied  upon  the  land  of 
the  plaintiff.  If  such  action  is  a  real  action, 
ocder  section  392  of  the  Code  of  Civil  Proce- 
dure, it  is  brought  in  the  proper  county ;  and,  if 
not,  the  jurisdiction  of  the  court  is  not  affected 
by  the  right  of  the  defendant  to  change  the  place 
of  trial,  and,  if  he  fails  to  demand  the  transfer, 
be  waives  objection  to  the  venue," 

The  local  nature  of  the  action  of  Grocers', 
etc.,  Unl(H>  T.  Kern,  etc,  Co.,  160  Cal.  466,  89 
Pac.  120,  Is  clearly  set  forth  in  this  quota- 
tion: 


"An  action  by  a  purchaser  for  a  spedflc  per- 
formance of  a  contract  for  the  sale  of  land,  and 
to  compel  a  conveyance  under  an  allegation  that 
the  purchase  price  has  been  paid,  pursuant  to 
agreement,  from  the  proceeds  of  sales  of  fruits 
and  lands  made  by  defendant,  for  which  pro- 
ceeds an  accounting  is  sought,  with  judgment 
for  a  surplus  alleged,  is  in  its  nature  an  action 
to  determine  a  rignt  6r  interest  In  real  property 
under  subdivision  1  of  section  392  of  the  Code 
of  Civil  Procedure,  which,  wherever  commenced, 
must  be  tried,  upon  demand  by  the  defendant,  in 
the  county  where  the  land  is  situated.  The  ac- 
counting of  profits  to  determine  payment  of  the 
purchase  money  and  to  obtain  judgment  for  any 
snr^us  is  merely  incidental  to  the  real  cause 
of  action  and  relief  sought,  and  does  not  change 
the  nature  of  the  action." 

Hannah  t.  Canty,  1  Cal.  App.  225,  81  Pac. 
1035,  had  for  "Its  sole  object  to  establish  and 
enforce  a  trust  in  land,"  and,  of  course,  was 
a  local  action. 

Robinson  t.  Williams,  12  CaL  App.  615, 
107  Pat  705,  was  "an  action  to  cancel  a  con- 
tract of  purchase  for  nonpayment  as  provid- 
ed, and  to  declare  the  payments  made  to  be- 
long to  the  plaintiff,  and  to  have  it  deter- 
mined that  defendant  has  no  right,  tltle^  or 
interest  In  and  to  any  of  the  lands  and  prem- 
ises described  In  the  contract,  and  that  plain- 
tiff is  the  owner  and  entitled  to  the  posses- 
sion thereof,"  and  was  therefore  correctly 
held  to  Involve  the  determination  of  a  right 
or  Interest  in  real  property. 

Hartley  v.  Fraser,  16  Cal.  App.  660, 117  Pac. 
683,  did  not  call  for  a  determination  of  the 
question  whether  the  action  was  local  or  per-, 
sonal,  since,  as  the  court  said,  "in  either 
event  It  was  properly  transferred  to  Mari- 
posa county  for  trlaL" 

[6]  There  Is  this  further  to  be  said  tbat, 
as  far  as  the  action  against  Stine  &  Kendrlct^ 
Is  concerned,  it  is  clearly  one  for  a  money 
Judgment  iji  consequence  of  fraudulent  repre- 
sentations. They  were  not  a  party  to  the 
contract  of  sale,  and  the  action  against 
them  Is  not  remotely  connected  with  any  in- 
terest in  real  property. 

Assuming,  then,  for  the  sake  of  argument, 
that  the  action  against  the  other  defendant 
involves  an  interest  in  real  estate,  the  plain- 
tiff cannot  thereby  deprive  Stlne  &  Kendrick 
of  their  right  to  a  trial  of  a  personal  action 
in  the  county  of  their  residence.  0.  &  S.  Co. 
V.  M.  &  H.  P.  C.  Co.,  107  Cal.  378,  40  Pac.  495. 
And  the  fact  is  tiiat  the  change  of  the  place 
of  trial  was  made  upon  the  motion  of  said 
Stine  &  Kendrick  and  to  the  place  of  their 
residence. 

For  additional  authority  we  may  dte  Sam- 
uel V.  Allen,  98  Cal.  406,  33  Paa  273;  Gallup 
et  al.  V.  Sacramento  &  San  Joaquin  Drainage 
District,  151  Pac.  1142;  Anaheim  O.  F.  Hall 
Ass'n  V.  Mitchell,  6  CaL  App.  431,  92  Pac.  331. 

We  think  the  order  was  correctly  made^ 
and  it  is  therefore  aifirmed. 

We  concur:  CHIPMAN,  P.  J.;  HART,  J. 
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lIADILIi  STATB  BANK  ▼.  WEAVEB. 
(No.   8732.) 

(Sapreme  Conrt  of  Oklahoma.    April  13,  1915. 
B«heariiig  Denied  March  7,  1916.) 

(Byllahui  by  the  Court.) 

1.  Baitks  and  Banking  9=>134— Ohkgks  — 

CRABOE  AGAINEfT  DXPOBIT. 

A  bank  may  charge  to  the  account  of  a 
depositor  the  check*  of  a  third  party,  not  pur- 
porting to  be  drawn  in  behalf  of  such  depositor 
nor  against  such  account,  only  upon  the  actual 
direction  of  the  depositor. 

[Ed.  Note. — For  other  cases,  see  Banks  and 
Banking,  Cent.  Dig.  K  3S3-374;  Dec.  Dig.  «=> 
134.] 

2.  Pbincifai.  and  Aoent  «=9l63— Acts  Ga- 
PABLB  OF  Ratification. 

The  rule  as  to  "ratification"  is  applicable 
only  where  the  act  alleged  to  have  been  ratified 

by  another  purported  to  have  been  for  or  in 
behalf  of  such  other. 

[Ed.    Note. — For   other    cases,    see  Principal 

and  Agent,  Cent  Dig.  {|  619-621;  Dec  Dig. 
i&=»163.] 

8.  Estoppel   «=s55— Estoppei.  iw  Pai»— Si- 

UBNCB. 

.  Only  where  the  conduct  of  one  who  kept 
silent  when  he  should  have  spoken  has  misled 
or  prejudicially  affected  another's  conduct  may 
the  latter  successfully  plead  an  estoppel  in  pais 
against  the  former. 

[Ed.  Note. — For  other  eases,  see  Estoppel, 
Cent  Dig.  if  136-141 ;   Dee.  Dig.  <e=955.] 

Commissioners'  Opinion,  Division  No.  1. 
Error  from  District  Court,  Marshall  Coun- 
ty; A.  H.  Ferguson,  Judge. 

Action  by  Lula  J.  Weaver  against  tbe 
MadlU  State  Bank.  Judgment  for  plain- 
tiff, and  defendant  brings  error.    Affirmed. 

Plaintiff  in  error  will  be  designated  as 
defendant  and  defendant  la  error  as  plain- 
tiff, in  accord  with  their  respective  titles  In 
the  trial  court  This  case  was  tried  to  a 
jury,  and  resulted  In  a  Judgment  for  plaintiff 
for  $500. 

On  January  28,  1911,  plaintiff,  in  her  own 
name,  deposited  $1,581.50  of  her  own  money 
in  defendant  bank,  which  was  then  entered 
in  a  passbook  then  furnished  her  by  the 
bank.  On  February  1,  1911,  her  husband  de- 
posited for  her  and  procured  to  be  entered  in 
her  passbook  the  additional  sum  of  $4,913.43 
of  her  own  money,  making  a  total  of  $6,- 
494.93,  which  was  all  of  her  own  money  ever 
deposited  to  her  credit  In  the  defendant  bank. 
On  February  27, 1911,  her  husband  deposited 
of  his  own  or  of  the  money  of  himself  and 
business  partner  the  further  snm  of  $2,410.22 
to  her  credit  In  defendant  bank,  making  a 
total  of  $8,905.15  deposited  to  her  credit  up 
to  and  including  said  date,  which  was  all 
that  was  so  deposited  until  after  March  3, 


1911.  Bat  her  husband  and  his  business 
partner  thenceforth  made  numerous  deposits 
of  their  own  money  to  her  credit  in  this  ac- 
count until  July  5,  1911,  when  the  account 
was  closed,  and  her  husband  kept  her  pass- 
book, which  she  did  not  see  after  March  3, 
1911,  until  the  account  was  closed.  Plain- 
tiff drew  checks  to  the  amount  of  $3,021.24 
against  said  account,  the  greater  part  of 
same  having  been  drawn  before  March  3, 
1911.  Commencing  in  February,  1911,  her 
husband  and  his  business  partner  each  drew 
checks  upon  defendant  bank  in  the  name  of 
her  husband  and  In  no  way  purporting  to  be 
against  her  account,  which  the  defendant 
bank  charged  to  her  account  as  It  did  her 
own.  On  March  3,  1911,  her  passbook  hav- 
ing been  balanced  on  that  date,  she  examined 
the  same  and  the  canceled  checks  that  had 
been  charged  to  her  account,  which  showed, 
as  she  observed,  that  her  husband's  cbeclis, 
as  she  had  otherwise  known  since  some  time 
in  February,  and  his  partner's  checks  In  her 
husband's  name,  of  which  she  was  not  before 
aware,  had  l)een  charged  to  her  account  with 
her  own  checks.  At  this  time,  the  aggregate 
amount  of  the  checks  charged  to  her  account 
was  $6,485.19,  Including  more  than  $500  rep- 
resented by  checks  drawn  by  her  husband's 
partner  as  aforesaid,  so  that  the  balance 
then  to  her  credit  In  the  account  was  $2,- 
419.96.  And  she  then  protested  to  her  hus- 
band against  permitting  his  partner  to  draw 
any  more  such  checks  to  be  charged  to  her 
account  Her  husband  then  assured  her,  and 
she  thenceforth  believed,  that  no  more  such 
checks  would  be  drawn  or  charged  to  her  ac- 
count She  made  to  her  husband  no  other  ob- 
jection to  the  act  of  the  bank  in  charging 
other  than  her  own  checks  to  her  account, 
and  made  no  objection  whatever  to  the  bank. 
The  defendant  bank  unsuccessfully  contended 
and  produced  evidence,  denied  by  the  plain- 
tiff, that  at  the  time  of  plaintiff's  first  de- 
posit she  Informed  It  that  either  or  both  her- 
self or  husband  would  check  against  her  ac- 
count; and,  apparently  relying  upon  this 
contention,  the  defendant  bank  made  no  ef- 
fort to  prove  that  In  charging  other  than  her 
own  checks  to  her  account  It  was  in  any  In- 
stance Influenced  by  her  silence  or  knew  or 
believed  she  had  been  apprised  of  the  facts 
in  this  regard.  So  far  as  appears,  defend- 
ant's course  of  conduct  In  respect  to  this  ac- 
count was  not  caused  nor  affected  by  plain- 
tiff's knowledge  and  failure  to  object,  but 
was  wholly  Independent  of  her.  Q^e  defend- 
ant did  not  ask  plaintiff  for  authority  to 
charge  other  than  her  own  checks  to  her  ac- 
count nor  require  her  husband  or  his  part- 
ner to  so  much  as  assert  authority  to  draw 
against  the  same  by  signing  her  name  to  the 
checks.  Nor  Is  there  any  direct  evidence 
that  either  her  husband  or  his  partner  so 
much  as  attempted  to  authorize  the  bank 
to  so  charge  their  checks  to  her  account: 
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and  tbe  defendant's  condnct  In  this  regard  la 
•wholly  unexplained,  except  by  its  unsuccess- 
ful contention  that  she  informed  it  at  tbe 
time  of  her  first  deposit  that  she  or  her  hus- 
band or  both  wonld  draw  against  the  ac- 
count, and  by  circumstantial  evidence  tend- 
ing to  Show  that,  within  its  knowledge,  ex- 
cept as  to  the  two  deposits  of  her  own  money, 
tbe  funds  deposited  belonged  to  her  husband 
or  to  himself  and  partner.  Although  she 
brought  this  action  for  the  $6,494.93  deposit- 
ed by  her,  less  $3,021.24  as  the  aggregate 
amount  of  her  Individual  checks,  plus  $1,200 
her  husband  drew  out  of  bank  and,  at  her 
request,  applied  to  the  payment  of  her  note. 
In  her  testimony  at  the  trial  she  disclaimed 
any  purpose  to  complain  of  the  action  of  tbe 
defendant  In  charging  the  checks  drawn  by 
ber  hnsband  against  her  account;  and  we 
therefore  may  assume  that  the  verdict  of 
tbe  Jury,  which  was  for  only  $500,  was  for 
that  amount  of  her  deposit  drawn  out  by  her 
husband's  partner  prior  to  March  8,  1911, 
-when  she  first  discovered  that  such  checks 
had  been  charged  to  her  account,  and  these 
checks  only  are  now  regarded  as  the  subject 
of  controversy. 

Kennamer  &  Coakley,  of  MadOl.'and  Mc- 
Keynolds  A  Hay,  of  Sherman,  Tex.,  for  plain- 
titt  in  error.  Franklin  &  March,  of  MadiU, 
for  defendant  In  error. 

THACKER,  C.  (after  stating  the  facts  as 
above).  [1]  A  bank  may  charge  to  the  ac- 
count of  a  depositor  the  checks  of  a  third 
IMirty,  not  purporting  to  be  drawn  by  such 
depositor  nor  against  such  account,  only  upon 
the  actual  direction  of  the  depositor.  Sea- 
board National  Bank  v.  Bank  of  America, 
193  N.  T.  26,  85  N.  E.  829,  22  L.  R.  A.  (N.  S.) 
499;  Critten  v.  Chemical  Nat.  Bank,  171  N. 
X.  219,  63  N.  B.  969,  57  li.  R.  A.  529. 

[2]  The  defendant  bank  could  not  prevail 
in  this  case  upon  the  ground  of  a  "ratifica- 
tion," for  the  obvious  reason  that  there  is  no 
evidence  whatever  so  much  as  tending  to 
prove  that  plalntlCCs  husband  or  his  partner 
acted  or  pretended  to  act  as  the  age^t  or  rep- 
resentative of  the  plaintlfl;  in  respect  to  the 
checks  drawn  by  his  partner  or  fo  the  charg- 
ing of  the  same  to  her  account  Virginia 
Pocahontas  Coal  Co.  v.  Lambert,  107  Va.  368, 
68  S.  E.  561.  122  Am.  St.  Rep.  860,  13  Ann. 
Cas.  277;  Linn  v.  Alameda  Min.  &  Mill  Co., 
17  Idaho,  45, 104  Pac.  66S ;  Stanton  v.  Gran- 
ger, 125  App.  Div.  174,  109  N.  T.  Supp.  134; 
Austin  V.  Jones,  148  Ala.  659,  41  South.  408  i; 
Backhaus  v.  Buells,  43  Or.  558,  72  Pac  976, 
73  Pac.  342. 

[3]  The  defendant  bank  does  not  appear 
to  have  known  nor  to  have  assumed  that 
plaintiff   was   apprised   of   its   practice   of 


'  Reported  In  full  In  the  Southern  Reporter ;  re- 
ported as  a  memorandum  decision  wltliout  opinion 
In  148  Ala.  6SS. 


Charging  the  partner's  checks  to  her  ac- 
count; and  it  cannot  prevail  upon  the 
ground  of  estoppel  because  it  was  not  misled 
nor  atTected  by  her  silence,  but  apparently 
acted '  independently  of  her  knowledge  and 
silence.  Bragdon  v.  McShea,  26  Okl.  35,  107 
Pac.  916;  Rogers  v.  Portland  &  B.  St  Ry., 
100  Me.  86,  60  Atl.  713,  70  L.  B.  A.  674;  Dye 
▼.  Crary,  13  N.  M.  439,  85  Pac.  1038,  9  L.  R. 
A.  (N.  S.)  1136;  Williams  v.  Neely,  134  Fed. 
1,  67  C.  G.  A.  171,  69  L.  B.  A.  232;  Richarda 
V.  Shepherd,  159  Ala.  663,  49  South.  251. 

For  the  reasons  stated,  the  Judgment  of  the 
trial  court  should  be  affirmed. 

PEB  CURIAM.   Adopted  iiv  whole. 


(29  Cal.  A.  $3) 

BAOAN  T.  RAGAN.     (Ov.  1422.) 

(District  Court  of  Appeal,  Third  District  Call- 
fomia.    Nov.  29,  1915.) 

1,  DXEDS  «=S>208— DeUVEBT— EVIDBNCIS. 

Evidence  in  a  suit  inTolving  the  question 
of  delivery  of  a  deed  held  sufficient  to  suppoi-t 
a  finding  of  delivery. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  {I  625-632;   Dec.  Di«.  ®=»208.] 

2.  Appeal  and  Bickor  <g=>931  —  Review  — 

FiNDlNOS  ON  CONFLICTINO  EVIDENCE. 

In  case  of  a  findipg  on  confiicting  evidence^ 
the  appellate  court  must  be  controlled  by  that 
favorable  thereto,  there  being  no  inherent  im- 
probability therein. 

[Ed.  Note.— For  other  rases,  see  Appeal  and 
Error,  Cent  Dig.  |f  3728,  3762-3771;  Dec 
Dig.  «=>931.] 

5.  Husband  and  Wife  «=s>267  —  Communitt 

PBOPEBTT— CONVETANCES. 

Under  Civ.  Code,  {  172,  providing  that  the 
husband  cannot  convey  community  property 
without  a  valuable  consideration,  unless  tbe  wife 
consent,  her  consent  is  unnecessary  to  his  con- 
veyance for  a  valuable  consideration. 

[Ed.  Note. — For  other  cases,  see  Husband  and 
Wife,  Cent  Dig.  {§  896,  929-938;   Dec.  Dig. 
«S=267.] 
4.  Evidence  9=>471  —  Conclusion— Amount 

Paid. 
The  question,  "What  is  your^estimate  of  the 
amount  of  money  you  paid?"  appearing  to  be 
one  calling  for  the  best  recollection  of  witness, 
and  to  be  so  understood  by  him,  he  having  stat- 
ed that  he  had  no  memorandum  of  what  he  paid, 
and  could  not  state  it  exactly,  but  that  be  had 
it  in  his  mind,  was  not  objectionable  as  calling 
for  a  conclusion. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  |§  2149-2185;   Dec.  Dig.  <S=»471.] 

6.  Evidence  ®=>143— Admissibiuty. 

Sustaining  an  objection  to  the  question 
"You  thought  it  would  be  better  to  record  the 
C.  deed?"  was  not  error;  what  witness  thought 
of  it  being  no  consequence,  aside  from  the  fuet 
that  it  was  quite  apparent  from  her  conduct  that 
she  did  think  it  was  better  to  record  that  deed. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
C!ent  Dig.  {{  424,  426-428;  Dec.  Dig.  <&=>143.] 

Api>eal  from  Superior  Court,  Kings  Coun- 
ty:  W.  B.  Wallace,  Judge. 


'or  other  cases  ■«•  same  topic  and  KBT-NUMBER  In  all  Kay-Numbered  Digests  and  Indexes 


Digitized  by 


Google 


480 


164  PACIFIC  BEPORTER 


(CaL 


Action  by  C.  K.  Bagan  against  Chase  S. 
Ragan.  Judgment  for  defendant,  and  plain- 
tiff appeals.    Affirmed. 

H.  Soott  Jacobs,  of  Hanford,  for  appellant 
John  G.  Covert,  of  Hanford,  for  respondent. 

BURNETT,  J.  Plaintiff  Is  the  son,  and  de- 
fendant the  brother,  of  one  C.  K.  Ragan. 
Shortly  after  the  blrtb  of  plaintiff,  his  moth- 
er obtained  a  divorce  from  hla  father,  and 
the  latter  remarried  in  the  year  1877.  The 
father  had  no  children  by  his  second  mar- 
riage, and  he  died  intestate,  on  May  27, 1910, 
In  the  county  of  Kings,  this  state,  leaving  as 
his  only  heirs  his  widow,  Mary  B.  Ragan, 
and  plaintiff. 

The  complaint  alleges  that  O.  E.  Ragan  and 
•his  wife,  after  the  year  1891,  and  prior  to  the 
2l8t  of  November,  1906,  acquired  certain 
community  proiperty,  Including  the  land  In 
controversy  in  this  action,  consisting  of  80 
acres  of  the  value  of  $8,000 ;  that  on  the  21st 
day  of  November,  1906,  C.  E.  'Ragan  signed 
an  Instrument  purporting  to  be  a  deed  con- 
veying to  the  defendant  said  80  acres  of 
land.  It  Is  alleged,  on  Information  and  be- 
lief, that  said  deed  was  never  delivered,  that 
there  was  no  consideration  for  It,  that  it  was 
in  the  nature  of  a  gift  and  was  signed  with- 
out the  consent  of  the  wife  of  said  C  K. 
Ragan  and  with  the  intention  on  his  part  to 
defraud  his  wife  and  his  son  of  their  rights 
in  the  property.  The  complaint  further  al- 
leged that  plaintiff  has  been  the  owner  of  an 
undivided  one-half  Interest  in  this  real  prop- 
erty since  said  27tta  day  of  May,  1910.  The 
prayer  was  for  a  decree  quieting  plaintiff's 
said  title  and  canceling  said  pretended  deed. 
Ibe  answer  put  In  issue  the  material  allega- 
tions of  the  complaint,  and  the  findings  and 
Judgment  were  in  favor  of  defendant. 

In  his  reply  brief  appellant  declares: 

"It  will  be  noticed  from  an  inspection  of  these 
specifications  (in  ttie  bill  of  exceptions)  that  the 
real  question  at  issue  was  whether  or  not  the 
deed,  under  wliich  defendant  claims  title  was 
ever  in  fact  delivered  by  plaintiff's  intestate, 
O.  K.  Ragan.  Plaintiff  also  specifies  certain 
errors  of  law  occurrinfr  at  the  trial  and  except- 
ed.  to  by  him,  consisting  largely  of  rulings  of 
the  court  in  the  admission  of  testimony." 

[1]  Aa  to  the  sufficiency  of  the  evidence  to 
support  the  finding  of  delivery,  we  can  per- 
ceive no  possible  doubt.  The  law  is,  of 
course,  as  quoted  by  ai^>ellant  from  Hayden 
v.  OolUns,  1  Cal.  App.  263,  81  Pac.  1120: 

"Bat  it  is  absolutely  essential  to  the  validity 
and  effectiveness  of  a  deed  in  escrow  that  it  be 
delivered  to  a  third  person  for  the  grantee,  l>e- 
yond  any  power  in  the  grantor  to  recall  or  re- 
voke it.  The  grantor  must  clearly  and  unequiv- 
ocally evidence  an  Intent  and  purpose  to  part 
with  the  possession  and  control  of  the  deed  for 
all  time.  In  short,  the  delivery  and  transfer 
must  be  irrevocable." 

The  question  of  escrow,  however,  need  not 
be  considered,  as  there  is  a  sufficient  showing 
to  support  the  finding  that: 

"Said  deed  was  thereafter,  to  wit,  on  or  about 
the  25th  or  26th  of  April,  1910,  duly  and  regu- 
larly delivered  by  said  C.  K.  Ragan  to  said  de- 


fendant. Chase  S.  Bagan,  at  the  home  of  said 
Chase  S.  Bagan." 

Witness  Charles  Tomer  testified: 
"I  visited  C.  E.  Ragan  frequently  dnring  his 
illness  and  tallied  with  him  about  varions  mat- 
ters. I  remember  a  conversation  with  him 
about  two  weeks  before  his  death;  I  remember 
the  substance  of  what  was  said  at  that  time 
about  a  deed  to  Chase  S.  Ragan  of  that  land. 
Mrs.  Chase  Ragan  was  present.  I  can  state 
the  substance  of  the  conversation.  He  said  lie 
had  sold  Chase  Ragan  that  place,  and  he  bad 
paid  for  it  and  he  had  given  him  a  deed." 

Defendant  testified: 

"I  bought  the  ranch  and  was  to  pay  for  it 
yearly.  The  agreement  was  oral.  C.  K.  Ragan 
said  that  I  could  have  this  piece  of  land  if  I 
would  pay  him  at  the  rate  of  8  per  cent  inter- 
est a  year  as  long  as  he  lived,  providing  he 
didn't  live  over  ten  years,  if  I  would  pay  him 
$320  a  year,  and  I  spoke  about  not  having  the 
money  then  and  he  mid  he  would  let  me  nave 
$500  the  same  as  he  did  the  ranch  if  I  would 
pay  him  8  per  cent  on  it  so  I  bought  it  under 
those  conditions.  •  •  •  I  told  him  I  would 
take  the  ranch  under  those  conditions  and  I  took 
possession  of  the  ranch;  I  don't  know  just  ex- 
actly the  day  of  the  month,  but  it  was  in  1906: 
I  came  here  to  town  and  ot  course  we  talked 
it  over  and  we  had  made  the  bargain  for  tba 
rand).  •  •  •  He  handed  me  this  deed ;  he 
says,  'Here,  Chase,  is  the  deed  to  your  piece  of 
land  out  there,'  and  he  says,  'Tou  take  it  and 
look  at  it  and  see  that  it  is  all  right'  so  I  says. 
'I  don't  know  whether  it  is  right  or  not,'  and  if 
my  memory  serves  me  right  I  took  the  deed  over 
to  Frank  Hight  and  I  think  that  Frank  Hight 
found  some  little  mistake  in  the  deed  and  cor- 
rected it  and  I  took  it  beck  and  gave  it  to  CL  K. 
Ragan  and  asked  him  what  he  was  goin?  to  do 
with  it;  he  said  he  was  going  to  put  it  in  es- 
crow; I  didn't  pay  any  attention  to  it;  •  •  • 
I  took  him  out  to  my  house  and  looked  after 
him;  •  •  •  he  said  if  he  died  before  the  pay- 
ments were  made  I  was  to  have  my  deed  and  the 
place  was  paid  for." 

The  witness  farther  stated  that  he  took 
possession  of  the  land  In  pursuance  of  Us 
agreement  with  C.  K.  Ragan,  and,  further- 
more, that  he  put  improvements  upon  the 
land  of  the  value  of  $2,500,  and  that  two  or 
three  weeks  before  his  brother  died — 
"m;  wife  and  me  was  sitting  by  his  cot;  he  was 
quite  sick  and  he  had  that  little  tin  box  and  was 
looking  over  bis  papers,  and  we  sat  there  and 
he  come  to  that  deed  and  he  handed  it  to  me  and 
he  says :  'Chase,  here  is  the  deed  to  yoar  place. 
and  I  toI4  Jndge  Ferguson  to  take  this  deed  in 
and  have  it  recorded  with  the  rest  of  them;' 
•  •  •  and  I  saw  him  a  day  or  two  later  and 
paid  him  for  recording  the  deed." 

There  Is  other  corroborative  testimony,  but 
from  the  foregoing  it  is  certainly  a  rational 
conclusion  that  about  three  weeks  before  he 
died,  the  grantor  delivered  to  said  grantee 
the  deed  with  the  intention  that  the  title 
should  vest  absolutely  in  the  latter,  what- 
ever doubt  may  be  entertained  as  to  the  sufiS- 
dency  ot  the  first  manual  tradition  ot  the 
deed  to  constitute  a  legal  delivery. 

[2]  Of  the  contention  that  decedent  had 
executed  a  prior  deed  of  the  same  premises 
to  Ida  M.  Ragan,  the  wife  of  defendant  and 
therefore  had  no  title  to  convey  to  respond- 
ent, it  is  sufficient  to  say  that  there  is  sufS- 
clent  evidence  to  support  the  theory  that 
said  deed  was  never  delivered,  and,  if  de- 
livered, that  it  was  subsequent  to  the  do- 


Digitized  by 


Google 


CaL) 


GLINDEMANN  ▼.  EHRENPFOKT 


481 


livery  of  said  deed  to  respondent.  It  is 
hardly  necessary  to  add  that  we  must  be 
controlled  by  the  evidence  favorable  to-  re- 
spondent's contention  rather  than  that  which 
seems  to  support  appellant's  view.  Ex- 
tended consideration  is  devoted  In  the  briefs 
to  the  qnestlon  of  the  credibility  of  the  evi- 
dence In  support  of  the  findings,  but  it  is 
not  of  moment  here,  since  we  discern  no  in- 
herent Improbability  therein. 

[3]  The  second  point  made  by  appellant  is 
that  the  deed  to  respondent  was  and  Is  void 
because  in  contravention  of  that  portion  of 
section  172  of  the  Civil  Ck>de  providing  that 
the  husband  "cannot  make  a  gift  of  such 
community  property,  or  convey  the  same 
without  a  valuable  consideration,  unless  the 
wife,  In  writing,  consent  thereto."  There 
would  seem  to  be  force  In  the  contention  of 
respondent  that  this  provision  was  enacted 
for  the  sole  benefit  of  the  wife,  and  that  no 
other  person  could  or  would  have  a  right  to 
complain  of  Its  violation,  and  that  since  she 
was  not  a  party  to  the  action  or  directly  or 
Indirectly  interested  therein,  the  objection 
cannot  be  considered.  However,  the  sound- 
ness of  this  view  need  not  be  asserted,  as 
there  is  an  answer  to  appellant's  contention 
that  cannot  be  gainsaid.  The  court  found 
on  sufllclent  evidence  that  the  husband  con- 
veyed the  property  not  only  for  a  valuable, 
but  for  an  adequate,  consideration.  This  un- 
questionably he  had  a  right  to  do,  under  said 
section  172,  without  the  consent  of  his  wife. 
The  evidence  in  support  of  this  finding  is  set 
forth  In  the  brief  of  respondent,  and  need 
not  be  repeated  here.  The  court  being  of 
the  opinion — and  that  opinion  being  legally 
supported — that  the  husband  had  conveyed 
the  property  for  a  valuable  consideration,  it 
was,  of  course  not  erroneous  to  sustain  an 
objection  to  the  offer  to  show  that  the  wife's 
consent  to  the  transfer  was  not  obtained. 
This  consideration,  as  well  as  the  question 
whether  said  land  was  community  property, 
was  rendered  immaterial  by  the  finding  and 
evidence  already  mentioned  as  to  the  sale 
for  a  valnahle  consideration. 

[4]  An  objection  as  calling  tor  the  conclu- 
Blon  of  the  witness  was  made  by  appellant  to 
this  question  asked  of  defendant : 

"Well,  what  is  your  estimate  of  the  amount 
of  money  you  paid,  Mr.  Bagan?" 

The  context,  however,  shows  that  counsel 
was  calling  for  the  best  recollection  of  the 
witness,  and  the  question  was  so  understood. 
He  had  stated  that  he  had  no  memorandum 
of  the  amount  he  had  paid  and  he  could  not 
state  it  exactly,  but  he  had  it  in  Ms  mind; 
The  evidence  was  somewhat  uncertain,  but 
we  think  It  was  admissible  for  wliat  it  was 
worth. 

[t]  We  can  see  no  error  in  sustalnlDg  an 
objection  to  the  following  question  asked  of 
IMrs.  Bagan: 

"And  you  thought  it  would  be  better  to  re- 
cord the  Chase  S.  Bagan  deed?" 


What  she  thought  in  reference  to  it  was 
of  no  consequence,  and,  besides.  It  was  quite 
apparent  from  her  conduct  that  she  did 
think  It  was  "better"  to  record  that  deed.  It 
may  be  said,  also,  that  she  substantially  an- 
swered the  question  subsequently. 

Two  other  alleged  errors  in  ruling  upon 
the  admissibility  of  evidence  are  suggested, 
but  they  seem  so  Inconsequential  as  not  to 
merit  specific  attention.  Indeed,  In  view  of 
the  theory  of  the  case  adopted  by  the  trial 
court,  it  could  not  be  held  that  any  or  all  of 
the  rulings  upon  the  admission  of  evidence, 
if  technically  erroneous,  resulted  in  any 
prejudice. . 

The  Judgment  and  order  are  afllrmed. 

We  concur:  CHIPMAK,  P.  X;   HART,  J. 

(2^  CaL  A.  87) 
OLINDEMANN  v.  EHRBNPFOBT. 
(Ov.  1580.) 
(District  Court  of  Appeal,  First  District,  Cal- 
ifornia.   Dec  1,  1915.) 

1.  Fbaud  *=5>68— Valtji  at  Tin  of  Sal»— 

NXCESBITT  OF  EVIDENCK. 

Judgment  for  plaintiff  in  an  action  for 
fraud  in  the  sale  of  stock  cannot  stand,  absent 
evidence  of  its  value  at  time  of  sale. 

[Ed.  Note.— For  other  cases,  see  Fraud,  Cent. 
Dig.  li  65-59;   Dec.  Dig.  <8=s>58.1 

2.  FaAun  «=>68— Vatttk  at  Tm  ot  Sals- 
Stocks— DiviraHns—BvinKNOK. 

Failure  to  pay  dividends  on  stock  is  not 
evidence,  in  an  action  for  fraud  in  its  sale,  that 
it  liad  no  value. 

[Bid.  Note.— For  other  cases,  see  Fraud,  Cent. 
Dig.  8$  65-59 ;    Dec  Dig.  <S=>58.] 

8.  E'baud  ®=>59— Measure  ot  Dauageb. 

The  damages  for  fraudulent  representa- 
tions in  the  sale  of  stock  is  the  difference  be- 
tween its  value  at  the  time  and  what  it  would 
have  been  had  the  representations  been  true. 

[Ed.  Note.— For  other  cases,  see  Fraud,  Cent. 
Dig.  a  6a-«2,  84;   Dec  Dig.  <S=:359J 

4.  liiuiTATioit  or  AcnoNB  «=9l79— Fbaud— 

ColUXAIIfT. 

Relative  to  the  statute  of  limitations,  the 
allegation  of  the  complaint,  in  an  action  for 
fraud,  that  it  was  not  known  or  discovered  by 
plaintiff  till  a  certain  day,  is  insuificient  to  ex- 
cuse delay  in  bringing  action. 

[Ed.  Note. — For  other  cases,  see  Limitation 
of  Actions,  Cent.  Dig.  U  668,  669;  Dec  Dig. 
®=»179.] 

Appeal  from  Superior  Court,  City  and 
Coimty  of  San  Francisco;  Adolphus  E. 
Graupner,  Judge. 

Action  by  William  Gllndemann  against 
William  Ehrenpfort.  From  an  adverse  judg- 
ment and  Older,  defendant  appeals.  Be- 
versed. 

I4ees  &  Sweasey,  of  San  Frandsoo,  for 
appellant.  James  M.  Hanley,  of  San  Fran- 
cisco, for  respondent 

LEiNNON,  P.  J.  This  action  was  brought 
to  recover  damages  alleged  to  have  been  suf- 
fered by  plaintiff,  William  Gllndemann,  by 
reason  of  certain  alleged  false  and  fraud- 
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nlen:t  representations  made  by  defendant  con- 
cerning the  value  of  certain  shares  of  corpo- 
rate stock,  and  the  Interest  or  dividends  that 
such  stock  paid,  whereby  plaintiff  was  In- 
duced to  purchase  said  stock  from  the  de- 
fendant The  case  was  tried  with  a  Jury, 
which  rendered  a  verdict  in  favor  of  the 
plaintiff  for  the  sum  of  |420,  and  this  ap- 
peal is  from  the  Judgment  rendered  thereon 
and  from  the  order  denying  the  defendant 
a.  new  trial. 

It  Is  Insisted  by  the  appellant  that  there 
Is  no  evidence  upon  which  the  verdict  and 
Judgment  can  be  sustained. 

The  facts  leading  up  to  the  transaction, 
briefly  stated,  are  these:  In  February,  1906, 
the  defendant  purchased  ten  shares  of  the 
capital  stock  of  the  Central  Trust  Company 
for  the  sum  of  $1,100.  One  month  there- 
after he  received  a  semiannual  dividend  of 
$25  from  profits  earned  by  the  stock  prior 
to  his  purchase,  the  rate  of  dividend  being 
approximately  6  per  cent  per  annum.  Short- 
ly thereafter  the  fire  of  1006  occurred  in  the 
dty  and  county  of  San  Francisco,  causing 
a  suspension  of  the  dividends  upon  the  stock. 
On  January  3, 1907,  ten  months  after  defend- 
ant had  received  the  dividends  referred  to, 
he  sold  said  ten  shares  of  stock  to  the  plaln- 
titr  herein  for  the  sum  of  $1,100;  said  sum 
being  the  exact  amount  that  defendant  had 
paid  for  the  stock  eleven  months  previously. 
The  following  day  plaintiff  resold  the  stock 
to  his  sister-in-law,  a  Mrs.  Schweitzer.  No 
dividends  were  declared  on  said  stock  during 
the  succeeding  years  of  1907  or  1908,  or  until 
July  1,  1909,  when  a  dividend  of  $3  per  share 
was  paid,  followed  semiannually  by  similar 
dividends  up  to  the  time  of  the  trial  in  March, 
1914.  In  February.  1911.  at  a  point  of  time 
four  years  and  over  subsequent  to  the  date 
of  the  sale  and  transfer  of  the  stock  to  Mrs. 
Schweitzer,  the  Central  Trust  Company  and 
the  Anglo-Callfornla  Trust  Company  became 
merged.  At  the  time  of  the  merger  Mrs. 
Schweitzer  delivered  up  her  shares,  and  re- 
ceived in  exchange  therefor  six  shares  of 
Anglo-California  Trust  Company  stock,  and 
the  sum  of  $80,  which  sum  was  the  equiva- 
lent of  a  fractional  two-thirds  share  of  said 
stocic  On  February  1,  1913,  six  years  after 
the  sale  of  the  stock  to  the  plaintiff,  he 
was  informed  that  his  sister-in-law,  Mrs. 
Schweitzer,  felt  bitter  towards  him  on  ac- 
count of  his  having  sold  her  the  stock ;  and 
upon  Interviewing  her  npon  the  subject  she 
informed  him  that  she  had  not  received  any 
dividends  on  the  stock  untU  July,  1909,  and 
also  tliat  he  had  misrepresented  the  value 
of  the  stock  to. her,  and  that  It  was  not  worth 
the  sum  of  $110  per  share  at  the  time  of  her 
purchase.  Thereafter  plaintiff  claims  he  paid 
to  Mrs.  Schweitzer .  the  sum  of  $420.  This 
sum,  it  appears,  was  the  difference  lietween 
$800,  which  was  the  value  that  the  plaintiff 
and  Mrs^  Schweitzer  determined  the  stock 
-to  be  worth,  and  the  sum  of  $1,100,  the  price 


paid  to  plaintiff  by  Mrs.  Schweitzer  for  tlie 
stock;  and  it  seems  this  sum  was  sufficient 
to  Include  interest  from  the  date  of  the  in- 
vestment On  May  16,  1913,  six  years  and 
four  months  after  the  sale  by  defendant 
to  the  plaintiff  of  the  stock,  and  four  years 
subsequent  to  the  resumption  of  the  payment 
of  regular  dividends  thereon,  plaintiff  filed 
bis  complaint  herein  alleging  fraud  in  the 
procurement  of  the  sale. 

[1]  Plaintiff  alleged  in  his  complaint  as  a 
basis  for  his  cause  of  action,  that,  at  the  time 
of  the  sale  by  defendant  to  plaintiff,  the  de- 
fendant represented  to  him  that  said  stock 
was  worth  the  sum  of  $1,100,  being  $110 
per  share,  and  was  bearing  Interest  at  the 
rate  of  6  per  cent  per  annum.  The  evidence 
in  support  of  this  allegation  shows  that  de- 
fendant Informed  plaintiff  that  he  had  paid 
the  sum  of  $110  per  share  for  the  stock. 
With  reference  to  the  alleged  representations 
of  defendant  ooncerning  the  interest  the 
evidence  Is  not  clear  upon  the  point  as  to 
whether  or  not  the  defendant  represented 
that  the  stock  was  paying  6  or  6  per  cent 
at  the  time  of  Its  transfer  from  the  defendant 
to  plaintiff.  However  that  may  be,  the  Judg- 
ment cannot  stand  for  the  reason  that  there 
is  absolutely  no  evidence  in  the  record  of 
the  value  of  the  stock  either  at  the  time  of 
its  transfer  from  the  defendant  or  at  the 
time  of  Its  transfer  from  the  plaintiff  to  Mrs. 
Schweitzer.  The  only  evidence  relating  in 
any  way  to  that  phase  of  the  case  consisted 
of  the  testimony  of  Mr.  Oner,  a  witness  for 
the  plaintiff,  who  is  the  cashier  of  the  Anglo- 
California  Trust  Company,  and  who  was  the 
assistant  cashier  of  the  Central  Trust  Com- 
pany during  the  years  1906  and  1907.  His 
testimony  was  to  the  effect  that  the  non- 
payment of  dividends  would  not  necessarily 
indicate  a  decrease  In  the  actual  value  of 
the  stock,  and  that  the  stock  would  really* 
be  worth  more  by  the  nonpayment  of  divi- 
dends, providing  the  company  was  doing  a 
profitable  business.  He  also  testified  that  the 
stock  was  not  a  listed  one ;  that  be  could  not 
give  its  actual  value  In  January,  1907;  and 
that  its  value  depended  entirely  upon  supply 
and  demand.  From  this  testimony  counsel 
for  plaintiff  argues  that  it  follows  that  the 
stock  was  worthless  at  the  date  of  both 
sales,  and  only  became  valuable  at  the  time 
of  the  merger  of  the  Central  and  Anglo<^U- 
fornia  Trust  Companies,  four  years  there- 
after, at  which  time  the  damages  became 
crystallized  and  fixed,  and  that  therefore 
the  date  of  the  merger  is  the  only  date  pos- 
sible at  which  damages  could  be  assessed  in 
view  of  the  plaintiff's  alleged  excnsable  de- 
lay In  the  discovery  of  the  alleged  fraud. 
'  [2,  3]  While  the  payment  of  dividends  and 
the  amount  thereof  are  elements  affecting 
the  value  of  corporate  stock,  it  by  no  means 
follows  that  such  stock  has  no  value  because 
of  the  failure  to  pay  dividends  thereon.  Weg- 
erer  v.  Jordan,  10  Cal.  App-  362,  365,  101 
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Pac.  1066.  In  cases  of  tbis  character  the 
measure  of  damages  Is  the  dUterence  between 
the  value  of  the  stock  at  the  time  of  the 
transaction  If  the  alleged  representations  had 
been  true,  and  what  It  was  then  actually 
worth.  However,  the  amount  of  the  verdict 
was  undoubtedly  based  upon  the  compromise 
agreement  made  between  plaintiff  and  his 
Blster-ln-law  six  years  after  the  transaction 
took  place;  and  that  this  Is  so  is  evident 
from  thfe  fact  that  the  verdict  is  for  the  exact 
amount  claimed  to  have  been  paid  to  her 
by  the  plaintifT.  Conceding  that  this  sum  rep- 
resented the  difference  in  value  of  the  stock 
between  the  time  of  sale  and  the  date 
when  the  merger  of  the  companies  took  place, 
it  by  no  means  affords  a  criterion  of  the 
value  of  the  stock  at  the  time  of  the  sale. 
We  conclude  therefore  that,  there  being  no  evi- 
dence of  the  value  of  the  stock  at  the  time  of 
the  transfer,  there  Is  absolutely  no  basis  upon 
which  a  verdict  could  be  predicated. 

[4]  Defendant  also  Invokes  the  statute  of 
limitations  as  a  shield  to  the  action.  As 
before  stated,  the  complaint  was  filed  six 
years  and  four  months  after  the  alleged 
fraud.  No  facts  are  pleaded  showing  why 
the  alleged  fraud  was  not  sooner  discovered. 
The  complaint  contains  the  mere  statement 
that  the  fraud  was  not  known  or  discovered 
by  the  plaintiff  until  about  the  1st  4ay  of 
February,  1913.  Such  an  allegation  is  Insuf- 
ficient to  excuse  the  delay  in  bringing  the 
action.  People  ▼.  San  Joaquin,  etc.,  Ass'n, 
151  Cal.  797,  91  Pac.  740;  Truett  v.  Onder- 
donk,  120  Cal.  581,  589,  63  Pac.  26. 

The  judgment  and  order  denying  a  new 
trial  are  reversed. 


We    concur: 
GAN,  J. 


RICHARDS,    J.;     KEBRI- 


(29  Cal.  A.  68) 

PERKINS  V.  PERKINS.     (Ov.  1778.) 

(District    Court    of    Appeal,    Second    District, 

California.     Nov.  29,  1915.) 

1.  DrvoBCB  «=»150  —  Tbiai.  —  PiwniNOB  o» 
Pact. 

Finding  in  a  divorce  suit,  that  the  evidence 
does  not  prove  extreme  cruelty^  and  is  insuffi- 
cient to  warrant  a  divorce,  is  insufficient  as  a 
finding  of  facts. 

[Ed.    Note. — For    other    caaea,    see    Divorce, 
Cent.  Dig.  §S  499-508;   Dec.  Dig.  <3=3l50.] 

2.  DiVOBCB    9=>150   —   PiNDINOS  OF    FACT   — 

Necbssitt— "As  IN  Otheb  Cases." 

The  words  "as  in  other  cases,"  in  Civ. 
Code,  i  131,  providing  that  in  actions  for  di- 
vorce, the  court  must  file  its  decision  and  con- 
clusions of  law  as  in  other  cases,  and  if  it  de- 
termines that  no  divorce  shall  bo  granted  final 
judgment  must  thereupon  be  entered  according- 
ly, refer  to  the  form  or  the  findings,  and  do  not 
relieve  the  court  of  the  necessity  of  making 
findings  of  facts,  where  defendant  defaults, 
though  divorce  be  denied. ' 

[Ed.  Note.— For  other  cases,  see  Divorce,  Cent. 
Dig.  H  499-508;    Dec.  Dig.  <S=>150. 

For  other  definitions,  see  Words  and  Phrases, 
Second  Series,  As  In  Other  Cases.] 


8.  DivoBCE  «s>27  —  Gbourds  —  Extbxuk 

Cetjeltt. 

A  continual  coarse  of  conduct  of  a  husband, 
oonsistlng  of  acts  calculated  to  irritate  and  bu- 
miUate  her  and  produce  the  exceedingly  high 
state  of  nervous  tension  and  distraction  to  which 
she  is  thereby  finally  driven,  is  enough  to  con- 
stitute extreme  cruelty  as  ground  for  divorce. 

[Ed.  Note. — For  other  cases,  see  Divorce, 
Cent  Dig.  U  27,  62-83;    Dec.  Dig.  <S=27. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Extreme  Cruelty.] 

4.  Divorce  «=»116— Evidence. 

Plaintiff  in  divorce  may  testify  as  to  spe- 
cific acts  of  cruelty,  though  there  can  be  no  cor- 
roboration thereof. 

[Ed.  Note. — For  other  cases,  see  Divorce, 
Cent  Dig.  SS  379-385;  Dec.  Dig.  «=>116.] 

5.  DivoBCB  ®=>127  —  Evidence  —  Corbobo- 

SATION. 

The  physicians  of  plaintiS  in  divorce  for 
extreme  cruelty  may^  as  corroboration,  testify 
generally  to  the  subject  to  which  she  ascribed 
her  condition,  when  she  consulted  them. 

[Ed.  Note.— For  other  cases,  see  Divorce, 
Cent  Dig.  «S  403-407;    Dec.  Dig.  «=»127.] 

6.  DivoBCE  (S=»127  —  Evidence  —  Cobbobo- 

BATION. 

Under  Civ.  Code  |  130,  providing  that  no 
divorce  can  be  granted  on-  the  uncorroborated 
testimony  of  the  parties,  the  main  purpose  of 
which  is  to  prevent  collusion,  all  the  matters 
testified  to  by  plaintiff  need  not  be  corroborated, 
but  the  crusty  alleged  consisting  of  successive 
acts  of  cruelty,  it  is  enough  that  a  considerable 
number  of  them  are  testified  to  by  others,  or 
that  there  is  other  evidence  strongly  tending  to 
strengthen  and  confirm  her  statements. 

[Ed.-  Note.— For  other  cases,  see  Divorce, 
Cent  Dig.  S|  403-407;    Dec  Dig.  iS=>127.] 

Appeal  from  Superior  Court,  Los  Angeles 
County;   Charles  Monroe,  Judge. 

Action  by  Emily  S.  Perkins  against  Greg- 
ory Perkins,  Jr.  Judgment  for  defendant, 
and  plaintiff  appeals..  Reversed. 

Hntton  &  Williams,  Edwin  4~  Meserve,  and 
Shirly  E.  Meserve,  all  of  Los  Angeles,  for 
appellant 

JAMES,  J.  This  is  an  appeal  taken  from 
a  Judgment  denying  thei  plalntlfr  a  decree  of 
divorce.  The  defendant  suffered  default,  and 
the  court  heard  testimony  at  great  length, 
all  of  which  Is  presented  here  by  transcript  of 
the  reporter.  The  ground  alleged  was  ex- 
treme cruelty.  As  described  in  the  complaint, 
the  facts  relied  upon  were  those. which  it  Is 
asserted  established  a  course  of  cruel  con- 
duct practiced  by  the  defendant  against  the 
plaintiff,  and  which  commenced  within  a  few 
weeks  after  their  marriage  in  June,  1911,  and 
continued  almost  uninterruptedly  for  a  year 
and  a  half,  or  until  the  plaihtiff  left  the  de- 
fendant At  the  conclusion  of  the  testimony 
the'court  orally  summed  up  the  case  as  being 
one  of  Incompatibility  of  temperament  for 
which  no  divorce  could  be  granted,  and  de- 
clared that  the  proof  did  not  show  extreme 
cruelty.    No  findings  of  fact  were  made. 

[1,2]  The  only  purported  finding  of  any 
kind  la  the  recitation  found  in  the  Judgment 
as  follows: 
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"The  conrt  finds  tbe  evidence  did  not  prove  ex- 
treme cruelty,  and  is  insufficient  to  warrant  a 
decree  of  divorce." 

TlilB  finding,  U  it  was  intended  as  a  finding 
of  fact,  and  if  written  findings  are  required 
to  be  made  in  divorce  actions,  was  wliolly  in- 
sufficient FraiikUn  T.  Franlclin,  140  Oal.  eH/l, 
74  Pac.  106.  One  of  the  claims  of  appellant 
is  that  the  Judgment  should  be  reversed,  be- 
cause it  is  unsupported  by  findings  which  it 
is  argued  are  required  to  be  made  under  the 
provisiona  of  section  131,  Civil  Code.  This 
contentiDn  presents  for  consideration  tbe 
questi<«  as  to  whether  in  actions  for  divorce, 
where  the  adverse  party  has  made  default, 
tbe  court  is  required  to  express  its  decision 
In  the  form  of  findings  of  fact  Section  632, 
Code  of  Civil  Procedure,  requires  the  court 
generally,  where  a  trial  of  a  question  of  fact 
is  had,  to  give  Its  decision  in  writing.  In  the 
case  of  Foley  v.  Foley,  120  Cal.  S3,  62  Pac. 
122,  65  Am.  St  Rep.  147,  it  was  held  that  in 
a  divorce  case  where  no  answer  was  filed 
there  was  presented  no  issue  of  fact  strictly 
speaking,  to  be  determined  by  tbe  court  And 
in  Waller  v.  Westwi,  125  Oal.  201,  57  Paa 
892,  considering  tbe  requirement  of  section 
632,  Code  of  Civil  Procedure,  it  was  said: 

"It  is  contemplated  by  onr  law  that  findings 
of  fact  shall  be  made  only  upon  issues  joined 
by  the  pleadinzs  under  section  580  of  the  Code 
^  of  CivU  Procedure.    •    •    • " 

.1  At  the  time  these  decisions  were  rendered 
section  131  of  the  Civil  Code  did  not  contain 
tbe  provision  requiring  the  court  to  make  its 
decision  in  divorce  cases  on  the  questions  of 
fact  in  form  as  in  other  cases.  That  section 
in  its  first  provision  is  as  follows: 

"In  actions  for  divorce,  the  court  must  file  its 
decision  and  conclusions  of  law  as  in  other 
cases,  and  if  it  determines  that  no  divorce  shall 
be  granted,  fiital  judgment  must  thereupon  be 
entered  accordingly.    •    •    •  •• 

In  construing  that  portion  (tf  this  section 
wUch  declares  that  in  divorce  actions  the  de- 
cision and  conclusions  of  law  shall  be  filed 
"as  In  other  cases,"  we  are  inclined  to  the 
view  proposed  by  the  appellant,  which  is  that 
tbe  words  "as  in  other  cases"  refer  to  the 
form  of  the  findings,  and  should  not  be  taken 
as  Intended  to  relieve  the  trial  judge,  in  cases 
wliere  default  has  been  entered  In  a  divorce 
case  against  one  of  the  parties,  from  making 
his  decision  in  writing.  This  section  coming 
as  new  legislation,  following  the  decision  in 
tbe  Foley  Case,  we  may,  we  think,  properly 
indulge  tbe  presumption  that  the  Legisla- 
ture Intended  to  correct  what  It  deemed  to  be 
a  deficiency  in  the  law.  Moreover,  it  seems 
to  us  not  to  be  correct  to  say  that  there  are 
no  Issues  to  be  tried  in  divorce  actions,  when 
the  law  requires  strict  proof  to  be  made  of 
a  plaintiff's  cause  of  action.  Section  130, 
Civ.  Code.  In  this  view  we  are  in  strict  ac- 
cord with  the  reasoning  of  tbe  court  In  the 
.  case  of  Nelson  v.  Nelson,  18  Cal.  App.  602, 
123  Pac.  1099,  where  tbe  (»urt,  by  Justice 
Burnett,  said: 


"Ordinarily,  there  would  be  no  trial  of  a  qaes- 
tlon  of  fact*  where  the  fact  is  admitted  br  the 
failure  to  deny  it  bat  where  the  asserted  fact  ia 
the  ground  upon  which  a  party  relies  for  fli- 
vorce,  it  most  be  establishea  as  though  denied, 
since  "no  divorce  can  be  granted  upon  the  de- 
fault of  the  defendant,  or  upon  the  onoorrobo- 
rated  statement  admission  or  testimony  of  the 
parties.' " 

Tbe  court  in  that  decision  takes  notice  of 
the  provisions  of  section  IBl,  Civil  Code,  and 
concludes  that  where  a  cross-complaint 
stands  In  an. action  for  divorce  without  an- 
swer, the  trial  judge  is  not  excused  from 
making  tils  decision  in  writing  upon  the  Is- 
sues of  fact  proposed  therein.  It  is  only 
fair  tliat  a  party  who  has  suffered  an  ad- 
verse decision  at  the  hands  of  tbe  court, 
based  upon  alleged  insufficient  proof,  should 
have  tbe  benefit  of  a  written  declaration  as 
to  the  particular  conclusions  arrived  at  by 
tbe  court.  This  case  most  aptly  illustrates 
the  sound  reason  for  such  a  requiremoiL 
For  aught  that  appears  from  tbe  Judgment 
made  by  the  court  in  this  case,  tbe  trial 
Judge  may  have  considered  that  all  of  tbe 
facts  alleged  had  been  sufficiently  proven  and 
corroborated,  but  had  determined  from  those 
facts  that  as  a  legal  conclusion  the  acts  com- 
plained of  did  not  amount  to  extreme  cruelty. 

[S]  If  sucb  was  his  conclusion,  it  may  be 
unhesitatingly  said,  upon  the  complete  rec> 
ord  of  tbe  testimony  as  it  is  presented,  that 
such  a  determination  is  not  borne  out  by  tbe 
'proof.  Tbe  plalntltT  here  reUed  upon  a 
course  of  conduct  practiced  by  the  defendant 
habitually,  regularly,  and  almost  continuous- 
ly from  a  date  a  few  weeks  after  the  mar- 
riage, down  to  tbe  day  that  she  finally  left 
blm.  This  conduct,  as  alleged  and  testUed 
to  by  her,  consisted  in  acts  which  were  cal- 
culated to  Irritate  and  humiliate  tbe  iflain- 
Uff  and  produce  tbe  exceedingly  high  state  of 
nervous  tension  and  distraction  to  which  it 
was  shown  she  had  finally  been  driven.  It 
will  serve  no  useful  purpose  to  recite  tbe 
evidence  with  great  detalL  In  the  main,  tbe 
facts  were:  Tbe  plaintiff,  at  the  time  of  her 
marriage  to  tbe  defendant,  was  a  widow, 
having  two  sons  by  a  former  marriage  to 
whom  she  was  much  attached,  and  who  were 
members  of  her  household  at  tbe  times  tbey 
were  not  away  at  school  and  college;  fliat 
defendant  prior  to  his  marriage  represented 
tliat  he  had  a  business  by  which  be  earned 
about  $300  per  month ;  that  plaintiff  waa  pos- 
sessed of  a  considerable  amount  of  proiierty 
and  an  Income  large  enough  to  supply  all 
the  needs  of  herself  and  family ;  that  know- 
ing defendant  had  habitually  supported  an 
Invalid  mother,  immediately  upon  her  mar- 
riage with  lilm  and  In  order  to  provide  for 
tbe  support  of  this  mother  during  tbe  time 
that  plaintiff  and  her  husband  would  be 
away  on  their  wedding  trip,  she  gave  tbe 
defendant  $6,000  for  tbe  use  of  Ills  mother; 
that  thereafter  she  proposed  and  was  willing 
to  allow  blm  several  hundred  dollars  per 
month  for  bis  personal  use  out  of  bcsr  own 
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estate  In  return  tor  very  nominal  servioes 
to  be  performed  by  blm  In  connection  with 
the  management  of  her  property;  that  she 
desired  to  and  did  retain  direct  charge  of 
large  property  interests,  and- that  from  the 
beginning  this  attltnde  on  her  part  to  man- 
age her  own  affairs  seemed  to  exasperate 
the  defendant;  that  he  became  moody,  and 
npon  many  occasions  shown  In  the  testi- 
mony wonid  become  sullen  and  cry  and  re- 
fuse to  mingle  with  the  household,  although 
he  persisted  in  remaining  in  the  presence  of 
the  plaintiff  practically  all  ttie  time,  both 
day  and  night;  that  so  persistent  was  he  in 
bis  personal  attentions  that  plaintiff  could 
not  even  visit  her  bathroom  without  his  ac- 
companying her;  that  upon  one  occasion  he 
removed  the  lock  from  the  bathroom  door  in 
order  to  prevent  the  plaintiff  from  denying 
blm  access  to  that  room  while  she  was  mak- 
ing use  of  It;  that  be  would  not  allow  her 
to  telephone  to  her  lady  friends  without  be- 
ing present  and  standing  near  the  telephone 
and  at  times,  if  anything  was  said  which  did 
not  particularly  please  him,  he  would  take 
tbe  telephone  away  from  the  plaintiff  and 
bang  it  up ;  that  in  the  presence  of  her  lady 
friends  and  generally  In  the  presence  of 
guests  he  would  act  In  a  moody,  sullen,  and 
insulting  manner  toward  her ;  that  upon  one 
or  more  occasions  he  insisted  upon  her  leav- 
ing the  house  at  a  very  early  hour  in  tbe 
morning  to  attend  communion  service  when 
she  was  in  a  sick  condition,  and  when  she 
desired  to  have  a  cup  of  coffee  before  start- 
ing and  when  tbe  servant  offered  her  the 
coffee,  he  rudely  seized  her  by  the  arm,  forc- 
ed her  through  the  door,  and  compelled  her 
to  go  with  him  in  her  weak  condition  with- 
out nourishment ;  that  when-  he  became  dis- 
pleased at  anything,  which  was  a  frequent 
and  constant  occurrence,  he  would  sulk  and 
cry  and  stare  at  plaintiff,  and  when  plain- 
tiff would  beg  blm  to  teU  her  what  was  the 
matter  would  make  no  response,  and  would 
sometimes  continue  in  that  attitude  for  three 
or  four  days,  not  once  speaking  to  the  plain- 
tiff ;  tbat  the  defendant  on  various  occasions 
accused  the  plaintiff  of  being  untruthful  and 
treated  her  in  an  uncivil  and  contemptuous 
manner,  both  In  tbe  presence  of  her  friends 
and  strangers  and  privately. 

This  course  of  conduct  was  shown  to  have 
been  quite  the  regular  thing  with  the  de- 
fendant The  evidence  showed  that  plaintiff 
Tvas  naturally  a  nervous  woman;  that  she 
bad  always  dwelt  in  a  peaceful  and  harmoni- 
ous atmosphere  and  had  been  very  happy  in 
ber  family  relations;  that  the  conduct  of 
the  defendant  so  preyed  uimn  her  nervous 
organism  that  she  became  restless  and  sleep- 
less, and  when  examined  by  her  family  phy- 
sicians after  having  lived  with  the  defend- 
ant for  some  time,  was  found  to  be  in  such 
a  condition  of  nervous  unrest  as  to  threaten 
ber  complete  prostration.  These  physicians 
bad  known  tbe  plaintiff  prior  to  ber  mar- 


riage, and  were  able  to  testify  that  she  bad 
always  been  normal,  and,  as  one  of  them 
said,  organically  she  was  without  disease. 
That  the  general  course  of  conduct  was  as 
has  been  described,  the  plaintiff  testified  to 
fully,  and  in  a  general  way  all  of  the  facts 
stated  by  her  were  corroborated  by  independ- 
ent witnesses.  While  we  think  that  tbe  Judg- 
ment in  this  case  must  necessarily  be  re- 
versed for  lack  of  any  findings  of  fact,  we 
have  deemed  it  advisable  to  consider  tbe  evi- 
dence as  though  the  law  did  not  require 
such  findings  in  default  divorce  cases.  We 
do  this  more  particularly  because  the  ques- 
tion of  the  sufadency  of  the  evidence  is  ar- 
gued in  the  very  able  brief  presented  by 
counsel  for  appellant,  as  well  as  certain  al- 
leged errors  which  the  court  committed  In 
tbe  course  of  the  trial.  To  a  proper  end, 
too,  this  discussion  may  be  of  benefit  to  the 
trial  court  upon  a  rehearing  of  this  matter 
in  the  event  that  any  such  is  had.  We  may 
fairly  surmise  from  the  oral  remarks  made 
by  the  trial  Judge,  which  of  course  have  no 
formal  potency  as  indicating  what  his  find- 
ings of  fact  might  have  been,  that  he  did  not 
consider  that  tbe  evidence,  assuming  tbe 
whole  truth  of  it  and  assuming  sufficient  cor- 
roboration, as  there  was,  showed  a  case  of 
extreme  cruelty  within  the  meaning  of  the 
definition  given  by  the  Civil  Cod& 

In  the  earlier  decisions  of  our  Supreme 
Court,  in  consonance  with  the  ancient  rule, 
it  was  in  effect  announced  that  there  could 
be  no  extreme  cruelty  as  a  result  of  mental 
irritation  untU  a  perceptible  effect  had  been 
produced  upon  the  body  or  health  of  tbe 
complaining  party.  In  the  case  of  Waldron 
V.  Waldron,  86  Gal.  251,  24  Pac.  649,  9  L.  R. 
A.  487,  the  court,  in  a  majority  opinion,  said: 

"Although  the  character  of  tbe  ill  treatment, 
whether  it  operates  directlv  upon  the  body  or 
primarily  upon  the  mind  alone,  and  all  the  at- 
tending circumstances,  are  to  be  considered  for 
the  purpose  of  estimating  the  degree  of  the 
cruelty,  yet  tbe  final  test  of  its  sufficiency,  as  a 
cause  of  divorce,  must  be  its  actual  or  reason- 
ably apprehended  injurious  effect  upon  tbe  body 
or  health  of  the  complaining  party. 

This  was  what  might  be  called  "the  rule 
of  the  Puritans,"  and  it  is  a  cause  for  gratifi- 
cation to  know  that  our  law  as  it  has  sinee 
been  established  proposes  no  such  extreme 
and  harsh  definition  for  extreme  cruelty  as 
it  may  furnish  ground  entitling  a  party  to  a 
divorcfe  In  the  Waldnxt  Case,  Justice  Mc- 
Farland,  dissenting,  sounded  tbe  note  which 
resulted  in  a  later  modification  of  the  rule 
announced  in  that  decision.  His  words  of 
protest  may  well  be  remembered,  when  he 
said: 

"This  doctrine  makes  legal  cruelty  depend,  not 
on  tbe  misconduct  of  the  husband,  but  on  tbe 
endurance  of  the  wife;  not  on  the  guilt  of  tbe 
wrongdoer,  but  on  the  vitality  of  the  victim. 
The  anguish  of  the  mind  must  have  eaten 
through  the  flesh  and  exhibited  itself  in  bodily 
disease  before  there  can  be  any  legal  evidence  of 
cruelty.  But  some  women,  like  some  men,  have 
inherited  from  sturdy  ancestors  physical  con- 
stitutions so  robust,  with  bone  and  blood,  and 
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muscle  and  nerve,  and  heart  and  lungs,  so  charg- 
ed with  vitality,  that  the  woes  of  a  Lear  would 
not  wear  oat  the  machinery  or  obstruct  the 
currents  of  healthy  physical  life.  Must  such  a 
woman  suffer  on  forever,  and  onl/  the  weak  who 
faint  at  a  gentle  reproach  be  relieved?" 

Our  Supreme  Court  receded  from  the  con- 
clusions of  the  rule  asserted  in  the  Waldron 
Case  when  it  considered  the  case  of  Barnes  v. 
Barnes,  95  Cal.  171,  30  Pac.  298,  16  L.  B.  A. 
660.    In  the  opinion  there  it  was  said : 

"The  common  judgment  of  mankind  recog- 
nizes the  fact  that  there  may  be  unfounded 
charges  and  cruel  imputations  which  are  not 
more  easily  borne  than  physical  bruises,  and 
the  necessary  effect  of  which  is  to  cause  great 
mental  distress  to  the  person  against  whom  they 
are  made.  Whether  m  any  given  case  there 
has  been  inflicted  this  'grievous  mental  suffer- 
ing* Is  a  pure  question  of  fact,  to  be  deduced 
from  all  tiie  circumstances  of  each  particular 
case,  keeping  always  in  view  the  intelligence, 
apparent  refinement,  and  delicacy  of  sentiment 
of  the  complaining  party." 

We  cannot  Imagine  from  the  proof  made 
In  this  case  that  the  trial  judge  was  impress- 
ed with  the  view  that  the  plaintiff  was  not  a 
woman  of  great  refinement  of  sensibility,  in- 
telligent and  cultured,  for  the  evidence  tends 
to  show  nothing  else.  Even  where  the  judge, 
prompted  evidently  by  personal  acquaintance 
with  the  parties,  sought  to  show  that  the 
plaintiff  had  always  been  of  a  nervous  tem- 
I)erament,  the  answers  given  in  the  afBrma- 
tive  would  tend  to  add  to,  rather  than  detract 
from,  the  strength  of  the  plaintiff's  proof.  In 
that  they  assisted  to  show  that  she  was  of 
such  a  temperament  as  would  be  more  easily 
and  deeply  affected  by  the  reprehensible  con- 
duct of  the  husband.  In  fact,  upon  all  of  the 
material  issues  presented  by  the  complaint, 
there-Is  nothing  in  the  record  which  suggests 
a  case  which  might  be  termed  one  of  conflict- 
ing evidence. 

[4]  During  the  progress  of  the  trial,  coun- 
sel for  the  plaintiff,  apparently  to  prove  with 
exactness  the  disagreeable  conduct  of  the  de- 
fendant, asked  the  plaintiff  while  on  the  wit- 
ness stand  to  describe  exactly  the  acts  of  the 
defendant  at  the  times  when  be  would  in- 
trude himself  upon  her  privacy,  and  the  court 
interrupted  and  told  counsel  that  he  ought 
not  to  embarrass  the  witness  in  regard  to 
matters  that  could  not  be  corroborated,  say- 
ing: "I  don't  pay  any  attention  to  those 
things."  Oounsei  suggested,  and  very  correct- 
ly, that  all  of  the  matters  offered  in  proof 
in  a  divorce  action  did  not  need  corrobora- 
tion, but  the  court  did  not  recede  from  the 
attitude  expressed  in  the  statement  referred 
to,  and  counsel  then  desisted  from  further 
examination  along  that  line.  We  think  that 
the  action  of  the  court  in  this  regard  placed 
an  Improper  restriction  upon  the  plaintiff  in 
the  conduct  of  her  case.  As  a  liti^nt  before 
the  court  she  was  entitled  to  offer  and  have 
received  all  competent  legal  testimony,  and 
it  was  not  for  the  court  to  prejudge  the  ef- 
fect of  this  testimony  and  to  announce  or 
suggest  in  advance  that  that  testimony,  taken 
in  connection  with  all  ot  the  proof  made  In 


the  case,  would  be  of  no  valne  and  would  be 
disregarded  by  him.  The  plaintiff  as  a  wit- 
ness was  being  examined  by  her  own  connseL 
She  was  "in  the  hands  of  her  friends^': 
hence,  why  this  extreme  solicitude  on  the 
part  of  the  court  lest  her  own  attorney 
should  embarrass  her  by  requiring  Intimate 
disclosures  to  be  made? '  She  was  there  un- 
der the  necessity  of  making  such  •  intimate 
disclosures  in  order  to  apprise  the  court  fully 
of  the  discomfort  of  the  position  she  had 
occupied  with  the  defendant  and  of  the  de- 
gree to  which  her  mental  sensibilities  had 
been  preyed  upon.  We  agree  very  comirtete- 
ly  with  the  statement  made  in  the  brief  of 
counsel  that  trial  judges  have  not  the  duty 
in  divorce  cases  to  do  anything  except  to  see 
that  the  law  is  strictly  and  fairly  compUed 
with.  A  suitor  in  a  divorce  action  must,  as 
a  litigant,  stand  In  as  favorable  a  light  before 
the  law  as  the  plaintiff  in  a  suit  on  a  promis- 
sory note.  Our  Legislature  has  declared  the 
policy  of  the  law  as  it  shall  affect  actions  for 
divorce,  and  has  provided  that  relief  shall  be 
granted  to  parties  when  certain  grounds  have 
been  established.  In  the  establishment  of 
these  grounds 'the  complaining  party  has  the 
same  right  as  any  other  litigant  in  any  other 
class  of  actions,  not  only  to  the  opportunity 
to  present  fully  his  or  her  case,  but  to  every 
reasonable  assistance  of  the  court  to  be  lent 
in  that  direction.  We  think  that  the  attitude 
of  the  trial  Judge  in  restricting  counsel  In  his 
examination  of  the  plaintiff  as  to  the  matter 
adverted  to  was  error  of  a  prejudicial  kind. 
The  case  of  Pratt  v.  Pratt,  141  CaL  247,  74 
Pac.  742,  is  in  point 

[6]  We  think,  too,  that  the  court  might 
properly  have  allowed  the  physicians  of  the 
plaintiff  to  testify  generally  as  to  the  subject 
to  which  plaintiff  ascribed  her  disturbance 
of  mind  and  health  when  she  consulted  them. 
Not  that  it  would  have  been  proper  to  have 
admitted  her  statement  In  detail  as  to  any 
acts  committed  by  the  defendant,  but  merely 
as  tending  to  show  that  her  disturbed  condi- 
tion was  due  to  marital  diflicultiea.  Such 
evidence  is  admitted  as  corroborative  in  its 
tendency,  just  as  in  criminal  actions  where 
the  charge  may  be  rape,  it  is  allowed  to  be 
shown  that  the  prosecutrix  made  complaint 
of  the  fact  that  she  bad  beea  raped  at  a  time 
reasonably  near  to  that  of  the  alleged  occur- 
rence. Such  testimony  nvay,  in  a  general 
though  perhaps  not  in  a  strict  sense,  be  class- 
ed as  part  of  the  res  gestse. 

[6]  It  was  not  necessary  that  all  of  the 
matters  alleged  and  testified  to  by  the  plaia- 
tiff  should  be  supported  by  corroborative  evt- 
denee. 

"Where  the  cruelt;^  consists  of  successive  acts 
of  Ul  treatment,  it  is  not  necessary  that  there 
should  be  direct  testimony  of  other  witnesses 
to  every  act  sworn  to  by  the  plaintiff;  it  is 
sufScient  corroboration  if  a  considerable  num- 
ber of  important  and  material  facts  are  so  tes- 
tified to  by  other  witnesses,  or  there  is  otlier 
evidence,  circumstantial  or  direct,  which  strong- 
ly tends  to  strengthen  and  confirm  the  state- 
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menta  of  the  plaintifF.  The  main  parpose  of 
section  130  is  to  prevent  collusion."  Andrews 
V.  Andrews,  120  Cal.  186,  52  Pac.  298 ;  Aveir 
V.  Avery,  148  Cal.  242,  82  Pac.  867. 

Our  conclusion  Is,  not  only  tbat  tbe  Judg- 
ment lades  tbe  support  of  sufficient  findings 
of  fact,  but  tbat  the  evidence  does  not  sus- 
tain the  Judgment  denying  a  divorce,  and  that 
tlie  court  committed  error  as  to  its  rulings 
on  tlie  admission  of  testimony  which  was 
prejudicial  to  the  rights  of  the  plaintiff. 

The  Judgment  is  reversed. 

We  concur:  CONREX,  P.  J.;  SHAW,  J. 


(29  Cal.  A.  78) 
JOHNSON  T,  HINKEL  et  al    (Civ.  1642.) 

(District  (Tourt  of  Appeal,  First  District,  Cali- 
fornia.    Nov.  SO,  1916.     Rehearing  De- 
nied by  Supreme  Court  Jan.  28,  1916v) 

1.  CORPOBATIONB  «=»264— Stockholdebs'  Li- 

ABiriTT  —  LUOTATIONS  —  ACCBUAI,    OF    AC- 
TION. 

Under  Code  (Tiv.  Proc.  $  359,  providing  that 
the  title  does  not  affect  actions  against  direc- 
tors or  stockholders  of  a  corporation  to  re- 
cover a  penalty  or  forfeiture  imposed,  or  to  en- 
force a  liability  created  by  law,  bnt  that  such 
actions  must  l>e  brought  within  three  years  aft- 
er the  discovery,  by  the  aggrieved  party,  of  the 
facts  upon  which  the  penalty  or  forfeiture  at- 
tached, or  the  liability  was  created,  an  action 
against  corporate  stockholders  to  enforce  their 
liabiUty  for  its  breach  of  a  lease  agreement 
must  be  brought  within  three  years  from  the 
breach,  since  the  section  makes  the  discovery 
the  starting  point  of  the  period  of  limitation 
only  in  cases  of  actions  to  recover  a  penalty  or 
forfeiture,  and  in  actions  to  enforce  a  liability 
created  by  law  the  period  of  limitation  is  three 
years  from  the  creation  of  the  liability. 

fKd.  Note. — For  other  cases,  see  Corporations, 
Cont.  Dig.  §§  1084-1098,  2274;  Dec.  Dig.  <8=» 
204.] 

2.  COBFOBATIONS  €=3264^-ST0CKH0I.DEBS*   IjI- 

ABiLrTT— Initiation  of  Statutokt  Pebiod. 
For  the  purpose  of  the  statute  of  limita- 
tions, the  liability  of  an  oil  company,  upon  a 
lease  agreement  not  to  remove  the  caEJng  from 
oil  wells  upon  abandonment,  was  created,  not 
by  the  execution  of  the  agreement,  but  by  the 
removal  of  the  casing  from  a  well  Such  a  lia- 
bility is  created  by  the  act  or  omission  by 
which  it  is  incurred. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cnt.  Dig.  IS  1084r-10G8,  2274;  Dec.  Dig.  <S= 
264.] 

3.  Mines  and  Minebals  ®=580— Oil,  Lease— 
Bbeach  of  Agreement^— Damages. 

Under  Olv.  Code,  S  3300,  providing  that  for 
a  breach  of  contract  a. party  may  recover  an 
amount  which  will  compensate  him  for  all  the 
detriment  proximately  caused  by  the  breach,  or 
which,  in  the  ordinary  course  of  events,  would 
be  likely  to  result  therefrom,  the  lessor  of  des- 
ert lands,  which  proved  to  contain  no  oil,  the 
agreement  providing  that,  if  oil  was  found  in 
certain  quantities,  the  lessee  at  his  option  might 
purchase  for  $20,000,  could  not,  for  breach  of 
the  lessee's  agreement  not  to  remove  casing  from 
a  well  on  abandonment,  recover  the  full  dam- 
apes  prayed  for  of  $22,500,  irrespective  of 
whether  there  was  oil  in  the  land  or  not,  wheth- 
er the  well  was  of  any  value  at  the  time  of  the 
removal  of  the  casing,  whether  it  would  have 
been  of  any  value  if  restored,  or  whether,  as 
left,  the  wdl  could  have  been  made  useful  at  a 
lees  cost,  since,  except  where  exemplary  dam- 


ages are  allowable,  a  party  cannot  recover  for 
breach  of  contract  more  than  he  would  have  re- 
ceived by  its  due  performance. 

[Ed.  Note.— For  other  cases,  see  Mines  and 
Minerals,  Cent  Dig.  S  208;  Dec.  Dig.  «=>S0.] 

4.  Damages  ®s>120— Bbeaoh  of  Contbact. 

Except  where  exemplary  damages  are  giv- 
en, courts  will  not  allow  a  party  to  a  contract 
to  recover  upon  its  breach  more  than  he  would 
have  received  by  its  due  performance. 

[Rd.  Note.— For  other  cases,  see  Damages, 
Cent.  Dig.  U  291-805;   Dec.  Dig.  <S=»120.] 

5.  Mines  and  Minebals  €=>S0— On.  Lease— 
Bbeach— Damages. 

Where  an  oU  well  was  sunk  in  barren  and 
desert  land,  valueless  except  for  its  oil  contents, 
and  such  land  contained  no  oil,  the  only  dam- 
age suffered  by  the  lessor  through  the  lessee'n 
breach  of  agreement  not  to  remove  casing  from 
a  well  upon  abandonment  was  the  value  of  the 
casing  when  removed. 

[Ed.  Note.— For  other  cases,  see  Mines  and 
Minerals,  C!ent.  Dig.  §  208 ;   Dec  Dig.  i8=>80.] 

6.  Mines  and  Minebals  ®=>80  —  Damaqes— 
Oil.  Lbabb— Breach. 

^Vhere  land  leased  for  the  purpose  of  sink- 
ing oil  wells  contained  oil,  and  it  was  necessary 
that  the  casing  of  a  well  should  be  left  in  it  for 
its  further  and  proper  operation,  the  damage 
sustained  by  the  lessor  by  the  lessee's  breach  of 
its  agreement  to  leave  the  casing  in  a  well  upon 
abandonment  was  an  amount  which  would  com- 
pensate him  for  all  injury  or  detriment  caused 
by  its  removal,  or  which  might  result  therefrom. 
[Ed.  Note. — For  other  cases,  see  Mines  and 
Minerals,  Cent.  Dig.  f  208;  Dec.  Dig.  <S=»80.] 

7.  Mines  and  Minerals  «=>S0— Oil  Lease— 
Validitt— Statute. 

A  lease  of  supposed  oil  lands  providing  that 
the  lessee  should  not  remove  the  casing  from 
wells  or  plug  them  without  the  written  con- 
sent of  the  «wner  upon  abandonment  was  not 
void  under  St.  1903,  p.  399,  requiring  that  upon 
abandonment  of  any  oU  well  the  owner  shall 
withdraw  the  casing  therefrom  and  fill  up  the 
well,  as  the  statute  was  not  designed  to  affect 
the  matter,  while  the  lessor  had  the  right  to  re- 
serve to  himself  the  right  to  further  prosecute 
the  development  of  the  land,  though  the  lessee 
might  conclude  to  abandon. 

[Ed.  Note.— For  other  casts,  see  Mines  and 
Minerals,  (3ent  Dig.  {  208;    Dec.  IMg.  <S=»80.] 

8.  JJiiNES  AND  Minerals  €=»80— Oil  Lease— 
KiQHTs  OF  Parties. 

A  proclamation  of  the  President  of  the 
United  States  withdrawing  mineral  lands  from 
entry,  issued  after  an  oil  company  entered  upon 
part  of  such  lands  as  lessee  of  the  occupant  and 
removed  the  casing  from  a  well,  in  contraven- 
tion of  the  iease,  did  not  affect  the  right  of  the 
lessor  to  recover. 

[Ed.  Note. — For  other-  cases,  see  Mines  and 
Minerals,  Cent  Dig.  §  208;   Dec.  Dig.  <S=>80.] 

9.  Landlobd  and  Tenant  «=>61— Estoppel 
TO  Deny  Title. 

Where  the  lessor  of  oil  lands  was  in  posses- 
sion thereof  as  a  locator  under  the  mining  laws 
of  the  United  States  when  his  lessee  broke  its 
lease  agreement  not  to  remove  casing  from  a 
well  on  abandonment,  in  the  lessor's  suit  for 
damages  the  lessee  could  not  question  the  les- 
sor's title  on  account  of  a  proclamation  of  the 
President  withdrawing  the  lands  from  entry, 
the  lessor's  right  to  the  land  as  against  every- 
body, except  the  United  States,  being  the  same 
as  though  he  held  in  fee. 

[Ed.  Note. — For  other  cases,  sec  Landlord  and 
Tenant,  Cent  Dig.  §!  151,  152,  187-196;  Dec 
Dig.  «=>ei.] 
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10.  Mntrxs  ahd  Minkrai/i  iS=»80— On.  ZxAsa— 
Action  roB  Bbeach  of  Covenant— Qum- 

TtON  NOT  TO  BK  LlTCOATBD. 

The  validity  of  a  prodamation  of  the  Pree- 
ident  withdrawing  mineral  lands  from  mtry 
conid  not  be  litirated  In  an  action  by  the  lessor 
of  part  of  such  lands  for  breach  of  the  lessee's 
agreement  not  to  remove  casing  from  an  oil 
well  upon  abandonment. 

[Ed.  Note.— For  other  cases,  see  Mines  and 
Minerals,  Cent  Dig.  |  208;    Dec.  Dig.  «=>S0.] 

11.  COTJBTS  ^=>121— SUPEBIOB   COUBT-^UBIB- 

DlcnoN. 
The  Ruperior  coart,  in  an  action  to  enforce 
the  liability  of  corporate  stockholders  for  its 
breach  of  contract,  had  no  jurisdiction  as  to  de- 
fendants against  each  of  whom  damages  for  less 
than  $300  were  prayed. 

[ISd.  Note.— For  other  cases,  see  Courts,  Cent. 
DUt.  H  410,  418-126,  428,  437.  450,  452,  458, 
459,  466;  Dec;  Dig.  «=»121.] 

Appeal  from  Superior  Conrt,- Fresno  Coun- 
ty; H.  Z.  Austin,  Judge. 

Action  by  James  B.  Johnson  against  John 
Hinkel  and  others.  From  a  Judgment  for 
plaintiff  and  an  order  denying  defendants  a 
new  trial,  they  appeaL  Judgment  and  order 
reversed  with  directions  to  dismiss  the  action 
as  to  two  defendants. 

A.  li.  Weil,  of  San  £Yancisco,  and  Bverts 
&  'Eiwing,  of  Fresno,  for  appellants.  Bar- 
bour &  Cashln,  and  Short  &  Sutherland,  all 
of  Fresno,  for  respondent. 


KEKRIOAN,  J.  This  action  was  brought 
to  recover  damages  in  the  sum  of  $22,500  up- 
on a  stockholder's  liability  against  defend- 
ants, who  were  stockholders  In  the  Lorene 
Oil  Company,  a  corporation. 

The  damage  claimed  arose  from  the  remov- 
al of  a  quantity  of  casing  from  a  certain  oil 
well  which  had  been  drilled  by  the  Lorene 
Oil  Company  upon  the  plalntifTs  land  in  the 
Coallnga  oil  fields  upon  the  abandonment  by 
that  company  of  said  lands  and  of  Its  opera- 
tions thereon  under  a  certain  lease.  The  ac- 
tion was  based  upon  a  breach  of  the  terms 
of  the  lease,  which  had  been  entered  into  by 
ttte  parties  thereto  under  the  following  dr- 
cnmstances:  On  the  16ttt  day  of  March,  1907, 
the  plaintiff  entered  Into  a  lease  with  one 
Wilcox  with  the  object  in  view  that  the  for- 
mer's land  should  be  explored  for  oil  and  de- 
veloi)ed.  The  agreement  required  Wilcox  to 
drill  a  well  to  a  depth  of  at  least  3,000  feet, 
unless  oil  should  be  discovered  In  quantltieB 
of  25  barrels  of  oil  per  day  at  a  less  depth. 
If  oil  was  discovered,  the  lessee  was  to  pay 
to  the  lessor  one-eighth  royalty,  and  he  was 
also  given  an  option  to  purchase  the  property 
for  the  sum  of  $20,000.  Shortly  thereafter, 
and  during  the  same  year,  Wilcox  assigned 
his  interest  In  this  agreement  to  the  Lorene 
Oil  Company;  which  assumed  all  his  obliga- 
tions thereunder.  The  company  drilled  a 
well  to  a  depth  of  3,660  feet,  being  660  feet 
deeper  than  was  required  by  the  contract, 
and,  not  having  made  a  discovery  of  oil, 
abandoned  the  property.   The  lease  contained 


the  following  provision   with  tefecenoe    to 

abandonment: 

"In  the  event  oil  is  not  found  in  paying  quan- 
tities by  the  lessee  on  the  land  so  leased  after 
the  compliance  with  the  terms  herein,  and  said 
lessee  desires  to  abandon  the  eoterprise  and  to 
be  released  from  the  terms  hereof,  he  shall  have 
the  privilege  of  removing  all  engines,  tanks,  and 
fixtures  above  ground  which  he  may  hare  placed 
on  said  land,  but  shall  not  remove  the  casiBg 
from  tujy  well  or  plug  any  wells  thereon  with- 
out the  written  consent  of  said  lessor." 

Upon  the  abandonment  of  the  property 
the  company,  contrary  to  this  last-mentioned 
provision,  removed  over  10,000  feet  ot  cas- 
ing without  the  written  consent  of  the  lessor, 
and  the  breach  of  the  agreement  in  this  re- 
spect gave  rise  to  the  present  controversy. 

Plaintiff  recovered  judgment  against  the 
defendants  in  the  sum  of  $22,500,  and  this 
la  an  appeal  from  such  judgment  and  from 
an  order  denying  defendants  a  new  trial. 

The  defendants  make  the  following  points 
for  a  reversal  of  the  Judgment:  (1)  That  the 
action  was  barred  by  the  statute  of  limita- 
tions; (2)  errors  in  the  instructions  and  In 
the  admission  of  testimony  concemlntr  the 
measure  of  damages ;  (3)  that  the  contract 
was  Illegal  and  consequently  no  recovery 
could  be  had  thereon ;  and  (4)  that  the  conrt 
had  no  Jurisdiction  as  to  two  of  the  defend- 
ants. 

In  support  of  the  first  contention  it  is  the 
claim  of  the  defendants  that  the  action  is 
barred  by  virtue  of  the  provisions  of  section 
359  of  the  Code  of  Civil  Procedure.  The  ac- 
tion was  commenced  as  to  certain  of  the 
defendants  on  October  23, 1912,  and  addition- 
al defendants  were  added  by  an  amended 
complaint  filed  March  27,  1013.  It  Is  argued 
that,  as  it  appears  on  the  face  of  the  com- 
plaint  that  the  damages  were  sustained  on 
November  1,  1909,  the  demurrer  should  have 
been  sustained  as  to  the  parties  joined  as 
defendants  under  the  amended  complaint; 
and  as  to  the  other  defendants,  there  being 
a  conflict  of  testimony,  that  the  question 
should  have  been  left  to  the  Jury  as  to 
whether  the  damage  was  done  on  October  6, 
1909,  as  testified  to  by  defendants'  witnesses, 
or  on  November  10th,  as  stated  by  the  wit- 
nesses produced  on  behalf  of  the  plaintiff. 
The  amended  complaint  upon  which  the  case 
went  to  trial  alleged  that  the  fact  upon  which 
liability  was  asserted  was  not  discovered  by 
plaintiff  until  November,  1910.  If  the  right 
of  action  accrued  at  this  date,  the  statute 
does  not  operate  as  a  shield  to  any  of  the  de- 
fendants, except  as  hereinafter  stated.  It  is 
insisted  by  defendants  that  an  action  against 
stockholders  In  this  state  Is  barred  within 
three  years  from  the  time  the  liability  Is 
created,  and  the  fact  that  discovery  is  not 
made  of  the  liability  vrifhln  that  time  is 
of  no  consequence,  the  element  of  discovery 
not  tielng  a  factor  for  consideration  under 
the  section.  The  trial  court  instructed  the 
Jury  as  follows: 


«s>For  other  gum  sm  sama  topic  and  KBY-NVMBBR  In  all  K*7-Namb*r«d  Dlgtsta  aad  ladesw 
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"I  inatruct  yon  that.  If  you  find  that  the 
plaintiff  commenced  this  action  against  defend- 
ants within  three  yean  after  the  discovery  by 
him  that  the  Lorene  Oil  Company  tiad  commit- 
ted the  acts  complained  of,  and  that  plaintiff 
used  reasonable  diligence  in  th«  discovery  of  the 
fact  that  the  acts  complained  of  had  been  com- 
mitted, and  if  yon  furUier  find  that  the  said  acts 
of  the  liorene  Oil  Company  resulted  in  an  injury 
for  which  plaintiff  is  entitled  to  damages,  then 
each  of  the  defendants  is  individually  and  per- 
sonally liable.    •    •    ••• 

It  Is  conceded  tbat,  If  counsel  for  tbe  ap- 
pellants la  correct  in  his  conatmetlon  of  sec- 
tion 359  of  the  Code  of  Civil  Procedure,  the 
trial  court  was  In  error  In  so  Instructing  the 
}ury,  and  that  such  error  is  sufficiently  im- 
portant to  Justify  a  reversal  of  the  case. 
[1]  Section  859  reads  as  follows: 
"This  title  does  not  affect  actions  against  di- 
rectors or  stockholders  of  a  corporation,  to  re- 
cover a  penalty  or  forfeiture  imposed,  or  to  tn- 
force  a  liability  created  by  law;  but  such  ac- 
tions must  be  brought  within  three  years  after 
the  discovery  by  the  aggrieved  party  of  the  facts 
upon  which  the  penalty  or  forfeiture  attached, 
or  the  liability  was  created."  , 

In  support  of  his  contention  that  the  prop- 
er construction  of  tbe  statute  is  that  such 
action  must  be  brought  within  three  years 
after  the  liability  is  created,  and  that  it 
does  not  extend  to  three  years  after  the  dis- 
covery of  the  fact  creating  such  liability,  it 
Is  argued  that  neither  grammatically  nor 
logically  does  the  section  warrant  the  con- 
struction placed  upon  It  by  the  trial  court, 
and  that  the  appellate  courts  of  this  state 
have  never  considered  this  doctrine  of  the 
discovery  of  facts  applicable  to  stoclcho/lders' 
liability,  and  that  the  phrase  "discovery  by 
the  aggrieved  party"  refers  to  the  facts  upon 
wlilch  a  "penalty  or  forfeiture  attached," 
and  does  not  refer  to  the  "liability  created 
by  law";  that  it  refers  to  illegal  acts  of  di- 
rectors for  which  they  are  liable  to  either 
a  penalty  or  forfeiture,  and  does  not  apply 
to  the  ordinary  civil  obligation  created  by 
law  against  the  stockholders. 

The  element  of  discovery  in  actions  of  tbia 
character  was  recognized  in  Moore  v.  Boyd, 
74  Cal.  167,  15  Pac.  670,  but  in  the  later  case 
of  Royal  Trust  Co.  v.  MacBean,  168  CaL  6^, 
144  Pac.  139,  it  would  seem  that  this  doctrine 
has  been  rejected ;  for  it  is  there  said  that 
a  fair  reading  of  tbe  section  makes  the  dis- 
covery the  starting  point  of  the  period  of 
limitation  only  in  cases  of  actions  to  recov- 
er a  penalty  or  forfeiture,  and  that  in  actions 
to  enforce  "a  liability  created  by  law"  the 
peTloA  of  limitation  is  three  years  from  the 
creation  of  the  liability.  We  conclude,  there- 
fore, that  the  court  erred  in  giving  tbe  In- 
struction complained  of. 

[2]  It  is  further  contended  with  reference 
to  the  statute  of  limitations  that  the  liability 
was  created  at  the  time  of  the  execution  of 
the  lease  and  prior  to  the  breach  thereof  by 
the  Lorene  Oil  Company.  In  this  behalf  it  is 
the  claim  of  the  defendants  that  this  is  the 
only  logical  construction  to  l>e  drawn  from 
the  decisions  of  tbe  Supreme  Court;   and  It 


is  argued  that,  the  Lorene  Oil  .Company  hav- 
ing assumed  all  obligations  under  the  lease 
in  1907,  the  liability  of  the  stockholders  be- 
came fixed  at  that  time,  and  th^  statute  of 
limitations  was  immediately  set  In  motion. 
In  Hunt  V.  Ward,  99  CaL  614,  34  Pac.  335,  37 
Am.  St  Rep.  87,  it  was  held  that,  whatever 
the  character  of  liability  might  be,  "it  is  cre- 
ated by  the  consummation  of  the  contract, 
act,  or  omission  by  wliich  the  liability  is  In- 
curred." The  liability  here  claimed  was  not 
created  at  the  time  the  lease  was  assigned 
to  tbe  corporation  in  1907,  but  was  so  created 
by  the  act  of  the  corporation  in  removing 
the  casing  from  the  well.  Upon  this  question 
involving  the  statute  of  limitations,  therefore, 
we  conclude  that  the  objection  of  the  defend- 
ants is  not  well  taken. 

[3-6]  As  stated  by  counsel  for  both  parties, 
the  Important  question  to  be  determined  In 
the  case  is  the  correct  measure  of  damages 
for  the  breach  of  the  contract  in  removing 
the  casing  from  the  welL  Plaintiff  and  de- 
fendant have  quite  different  theories  upon 
this  subject  It  is  the  claim  of  plaintiff  that, 
the  lessee  not  being  permitted '  under  tbe 
terms  of  the  lease  to  remove  any  casing  from 
the  well  without  the  written  consent  of  the 
lessor,  upon  proof  of  such  removal  the  only 
question  of  fact  to  be  determined  by  the 
Jury  was  the  amount  which  it  would  cost  to 
replace  the  well  in  the  same  condition  it  was 
In  at  the  time  the  Lorene  Oil  Company  aban- 
doned the  premises  and  removed  the  casing. 
The  theory  of  the  defendants  was  and  is  tliat 
the  land  where  the  well  was  situated  was  bar- 
ren, desert  land,  and  valuable  only  If  it  con- 
tained oil;  that  the  well  itself  was  of  value 
only  in  so  far  as  It  could  be  used  to  produce 
oil ;  that  no  attempt  had  been  made  by  plain- 
tiff to  produce  oil  from  the  property  since 
its  abandonment  and  up  to  tbe  time  of  the 
trial,  a  lapse  of  time  ct  some  four  years; 
that  there  was  no  oil  in  the  well ;  that  the 
Lorene  Oil  Company  had  abandoned  it  after 
having  expended  from  $40,000  to  $60,000  in 
development  work ;  that  neither  the  plaintiff 
nor  any  one  else  had  any  wish,  desire,  or  in- 
tent to  produce  any  oil  from  tbe  land  or  to 
use  the  well  for  that  purpose,  and  that  con- 
sequently the  well  was  valueless,  and  the 
plaintiff  suffered  no  damage,  no  matter  what 
was  done  to  It  It  is  admitted  that  the 
Lorene  Oil  Company  had  removed  some  10,- 
000  feet  of  inner  casing  from  the  weU,  but 
left  the  well  cased  from  top  to  bottom.  It  \b 
also  conceded  that  it  was  a  practical  imx)os- 
sibility  to  take  the  casing  that  had  been  re- 
moved from  the  well  and  put  it  back  so  as  to 
restore  the  well  to  its  former  condition,  and 
that  it  was  less  costly  and  far  more  certain 
in  results  to  drill  an  entirely  new  well  than 
to  attempt  to  replace  the  casing  in  the  old 
one,  and  that  a  new  well  would  cost  any- 
where from  $40,000  to  $60,000.  The  amount 
of  damages  claimed  by  plaintiff  was  $22,5<0O, 
a  sum  much  less  than  the  minimum  amount 
which,  according  to  the  evldenoet  It  would 
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take  to  put  the  well  in  the  same  condition 
that  It  was  In  before  the  casing  was  removed 
from  It 

The  trial  court  adopted  the  plaintiff's  the- 
orj*  that  the  cost  of  replacement  was  the 
proper  measure  of  damages,  and  Instructed 
the  Jury  to  find  an  amount  sufficient  to  put 
the  well  in  the  condition  It  was  before  the 
removal  of  the  casing.  The  Instruction  given 
upon  this  point  was  as  follows: 

"I  instruct  you  that  under  the  terms  of  the 
lease  involved  in  this  action  the  plaintiS.  as  les- 
sor, was  entitled  to  have  any  well  drilled  by  the 
Ix>rene  Oil  Company  on  the  premises  described 
in  the  lease  left  in  the  condition  as  to  the  cas- 
ing therein  in  which  said  well  was  at  the  time 
said  Ijorene  Oil  CcHnpany  ceased  drilling  said 
well  with  the  intention  of  abandoning  the  same ; 
and  in  this  connection  I  charge  you  that  the 
plaintiff's  right  to  have  said  well  so  left  was 
irrespective  of  the  question  whether  oil  had  been 
discovered  on  said  land,  or  whether  there  was 
reasonable  ground  to  believe  that  oil  would  be 
discovered  thereon.  If,  therefore,  you  find  that 
the  Lorene  Oil  Company  did  not  leave  the  well 
drilled  by  it  in  tlic  condition  above  described, 
then  your  verdict  must  be  for  the  plaintiff  in 
an  amount  sufficient  to  place  said  well  in  such 
condition,  not  exceeding,  however,  the  sum  of 
$22,500." 

Under  this  Instruction  the  Jury  was  practi- 
cally told  to  find  for  the  full  amount  of  dam- 
ages prayed  for,  regardless  of  whether  there 
was  oil  in  the  land  or  not,  or  whether  the 
well  was  of  any  value  at  the  time  of  the  re- 
moval of  the  casing,  and  regardless  of  wheth- 
er the  well  would  have  been  of  any  value  If 
restored,  or  whether  the  well  as  left  could 
have  been  made  thoroughly  useful  at  a  less 
cost.  We  are  of  the  opinion  that  the  instmo- 
tion  was  erroneous. 

The  instruction  was  based  on  the  theory  of 
plaintiff  that  he  was  entitled  to  have  the 
casing  remain  in  the  wen,  for  the  reason  that 
the  lease  so  provided,  and  that  this  right  was 
not  dependent  or  based  upon  the  use  to  which 
the  lessor  might  thereafter  put  such  well,  or 
whether  thereafter  he  ever  used  it  at  all ;  that 
it  was  enough  for  the  corporation  to  know 
that  It  was  "so  nominated  In  the  bond."  It 
is  a  fundamental  rule  of  law  that  courts  wUl 
not,  except  where  exemplary  damages  are 
given,  allow  a  party  to  a  contract  to  recover 
upon  its  breach  more  than  he  would  have 
received  by  its  due  performance.  The  Civil 
Code,  in  providing  for  the  measure  of  damag- 
es in  the  case  of  a  breach  of  contract  lays 
down  the  rule  that  a  party  Is  entitled  to  re- 
cover an  amount  which  will  compensate  hiih 
for  all  the  detriment  proximately  caused  by 
the  breach  or  which  in  the  ordinary  course 
'of  events  would  be  likely  to  result  there- 
from. Civ.  Code,  §  3300.  In  the  earty  case 
of  De  Costa  V.  Massachusetts  Mln.  Co.,  17 
Cat.  613,  where  the  plaintiff  had  brought  an 
action  for  damages  for  the  digging  of  a  ditch 
across  a  piece  of  land,  the  court  below  award- 
ed sufficient  damages  to  pay  the  expense  of 
filling  and  restoring  the  land  to  its  original 
condition ;  and  the  Supreme  Court,  in  revers- 
ing the  Judgment,  said: 


"In  assessing  the  damages  the  court  proceeded 
on  an  incorrect  basis,  and,  of  course,  arrived 
at  an  erroneous  result.  The  plaintiff  could  not 
recover  beyond  the  injury  sustained,  and  it  was 
improper  to  award  compensation  for  an  expense 
which  might  never  have  been  incurred.  It  is 
possible  that  the  cost  of  filling  up  the  ditch  may 
far  exceed  any  injury  resulting  from  its  pres- 
ent condition,  and  in  that  case,  it  is  not  prob- 
able that  the  amount  would  ever  be  used  for  that 
purpose." 

Bee,  also,  Harvey  v.  Sides  Silver  Mln.  Ca, 
1  Nev.  641,  00  Am.  Dec.  510. 

So  here  defendants  sought  to  ascertain 
from  plaintiff  whether  or  not  he  ever  intend- 
ed to  pursue  development  work  for  oil,  but 
upon  objection  by  his  counsel  bis  intention 
was  kept  from  the  Jury.  Under  the  instmc- 
tlon  here  given,  irrespective  of  the  testimony 
of  defendants'  witnesses  that  the  land  in 
question  was  not  oil  land,  and  that  therefore 
the  leaving  of  the  casing  in  the  well  accord- 
ing to  the  agreement  would  have  availed 
plaintiff  nothing,  the  Jury  was  obliged  to  find 
the  amount  of  damages  claimed,  based  on  the 
cost  of  the  well,  although  convinced  that 
plaintiff  would  have  gained  nothing  by  a  full 
performance  of  the  contract  except  the  value 
of  the  casing  when  removed  from  the  well. 
Again,  by  reason  of  the  instruction  the  valne 
of  the  casing  was  ignored,  and  by  it  the  first 
cost  was  made  the  criteri(Hi,  irrespective  of 
the  fact  that  the  well  was  useless.  Defend- 
ants introduced  evidence,  upon  which  there 
was  a  conflict,  to  show  that  in  order  to.  make 
the  well  a  producing  one  It  would  be  less 
troublesome  and  expensive  to  accomplish  this 
purpose  with  the  casing  taken  out  of  the 
well  than  if  left  in.  By  this  Instruction  the 
latter  question  was  eliminated  from  the  con- 
sideration of  the  Jury.  This  was  a  proper 
matter  to  be  considered  in  the  assessment  of 
the  damages  suffered ;  as  plaintiff  is  entitled, 
and  only  entitled,  to  recover  his  pecuniary 
loss.  In  our  opinion,  these  and  kindred  ques- 
tions are  proper  ones  for  consideration  by 
court  or  Jury  in  determining  damages  in 
cases  of  this  kind.  If  the  land  upon  which 
the  well  was  situated  was  barren  and  desert 
land,  and  its  only  value  was  for  its  oil  c(m- 
tents,  and  it  could  be  proved  that  it  con- 
tained no  oil,  then  the  only  damage  suffered 
by  plaintiff  would  be  the  value  of  the  casing 
when  removed  from  the  well.  If,  on  the 
other  hand,  the  land  contained  oil,  and  it  was 
necessary  that  the  casing  should  be  left  in 
the  well  for  its  further  and  proper  operation, 
then  the  damage  sustained  would  be  an 
amount  which  would  compensate  plaintiff  for 
all  the  injury  or  detriment  caused  by  its  re- 
moval or  which  might  result  therefrom,  and 
no  more.  Here  if  oil  had  been  discovered  the 
plaintiff  would  have  been  entitled  to  receive 
the  sum  of  |20,000  as  the  purchase  price  of 
the  land  had  the  Lorene  Oil  Company  exer- 
cised the  option  given  it.  No  oil  was  discov- 
ered; and  under  the  theory  of  the  measure 
of  damages  adopted  by  the  trial  court  the 
plaintiff  by  the  verdict  obtains  a  Judgment 
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for  $22,500,  even  conceding  the  fact  to  be  that 
tbe  land  contained  no  oil  and  was  otherwise 
worthless.    The  law  affords  no  such  remedy. 

Certain  rulings  ot  the  court  on  the  admis- 
sion of  testimony  are  claimed  to  he  erro- 
neous. These  rulings  in  the  main  were  based 
upon  the  court's  theory  of  the  measure  of 
damages,  and  It  is  unnecessary  to  discuss 
them  In  view  of  what  we  have  already  stated 
upon  that  subject. 

[7]  Defendants  further  contend  that,  by 
reason  of  the  fact  that  the  complaint  con- 
tains an  allegation  that  the  land  In  ques- 
tion Is  oil  land,  the  provision  In  the  contract 
that  the  lessee  should  not  remove  the  cas- 
ing therefrom  or  plug  any  wells  without  the 
written  consent  of  the  lessor,  makes  the  con- 
tract void  upon  its  face,  and  that  the  demur- 
rer to  the  complaint  should  have  been  sus- 
tained up<«  that  ground.  The  basis  of  this 
contention  is  that  such  provision  is  violative 
of  the  act  to  prevent  injury  to  oil  or  petro- 
leum-bearing strata  by  the  infiltration  or  in- 
trusion of  water  therein  (St  1903,  p.  399), 
and  which  reauires  that  upon  the  abandon- 
ment of  any  oil  well  it  shall  be  the  duty  of 
the  owner  to  withdraw  the  casing  therefrom 
and  fill  up  such  well.  The  statute  was  not 
designed  to  affect  a  case  of  this  character. 
The  lessor  had  the  nndoubted  right  too  re- 
serve unto  himself  the  right  to  further  prose- 
cute the  development  of  the  lapd,  irrespective 
of  the  fact  that  the  lessee  might  conclude  to 
abandon  the  lease  for  the  reason  that  he  was 
of  the  opinion  that  It  was  useless  to  further 
prosecute  the  work  of  exploration. 

[8-10]  And,  finally,  defendants  call  the  at- 
tention of  the  court  to  the  proclamation  of 
the  President  of  the  United  States  withdraw- 
ing from  entry  certain  mineral  lands,  includ- 
ing the  land  here  in  question;  and  they  claim 
that  by  reason  thereof  the  plaintiff  had  no 
title  to  this  land,  and  therefore  has  no  cause 
of  action.  Tbe  proclamation  referred  to  was 
Issued  July  2, 1910.  The  time  of  the  entry  of 
the  Liorene  Oil  Company  upon  the  land  as 
lessee  and  the  time  of  the  removal  of  the  cas- 
ing were  both  prior  to  such  proclamation. 
Whatever  rights' had  accrued  as  between  the 
parties  were  not  affected  by  it.  Moreover,  it 
is  a  rule  of  law  that  a  tenant  is  not  permit- 
ted to  deny  the  title  of  his  landlord.  At 
the  time  of  the  breach  of  the  covenant  in  the 
lease  the  plaintiff  was  in  lawful  possession  of 
the  land  as  a  locator  under  the  mining  laws 
of  the  United  States,  and  his  right  to  the 
land  as  against  everybody  except  the  United 
States  government  was  the  same  as  though 
he  held  the  land  in  fee.  Jennison  v.  Kirk,  98 
U.  S.  453,  26  I/.  Ed.  240.  Then,  too,  the  vaUd- 
Ity  or  invalidity  of  the  proclamation  is  not 
a  matter  that  could  be  litigated  in  this  pro- 
ceeding. 

[11]  As  to  the  defendants  Katharine  Bren- 
nan  and  B.  H.  Pauson  the  prayer  for  dam- 
ages against  each  of  them  is  for  less  than 


$300;  and  it  is  conceded  that,  under  the  au- 
thority of  Myers  v.  Sierra  Valley,  etc.,  122 
CaL  669,  55  Pac.  689,  the  superior  court  had 
no  jurisdiction  as  to  them,  and  a  dismissal 
of  the  case  as  far  as  they  are  concerned  is 
consented  to. 

For  the  reasons  given,  the  judgment  and 
order  are  reversed,  with  directions  to  dis- 
miss the  action  as  to  Katharine  Brennan 
and  E.  H.  Pauson. 


We    concur: 
ARDS,  J. 


LBNNON,    P.    J.;     RICH- 


(29  Cal.  A.  US) 
COATS  V.  HORD.    (Civ.  1T29.) 
(District  Court  of  Appeal,  Ilrst  District,  Cali- 
fornia.   Dec.  4,  1915.) 

1.  Saiks  <S=>261— ','WabbaNty"— What  Oon- 

STITnTES. 

In  a  contract  of  sale  of  personalty,  it  is 
not  necessary,  to  create  an  express  warranty, 
that  the  word  "warrant"  or  any  formal  words  be 
used,  but  any  affirmation  as  to  tbe  quality  or 
condition  of  the  goods,  if  so  intended,  and  so  re- 
lied upon,  is  a  'warranty." 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  g§  727-735 ;    Dec.  Dig.  «=»261. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Warranty.] 

2.  ExcHANOB  OF  Propebtt  ^=>13— Contbacts 
— Rescission — Damaoks. 

Where  plaintiff,  who  exchanged  a  horse  for 
a  jack,  sued  to  rescind  because  of  breach  of  war- 
ranty of  the  jack,  the  judgment  for  plaintiff  for 
the  full  value  of  the  horse  should  have  provided 
for  the  return  ot  the  jack  on  satisfaction  of  the 
money  judgment. 

[Ed.  Note.— For  other  cases,  see  Exchange  of 
Property,  C!ent  Dig.  SS  25-29;  Dea  Dig.  «=» 
IS.] 

3.  Appeal  and  Ebbob  4=31153— Judgment— 
moditication. 

In  such  case,  the  failure  of  the  judgment  to 
provide  for  the.  return'  could  be  corrected  by 
judgment  rendered  on  the  appeal,  withoat  re- 
mand. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  U  4507-4512;   Dec  Dig.  <8=5> 

Appeal  from  Superior  Court,  City  and 
County  of  San  Francisco;  W.  M.  Conley, 
Judge. 

Action  by  Lee  B.  Coats  against  Warren 
H.  Hord.  SVom  a  Judgment  for  plaintiff, 
defendant  appeals.    Judgment  modified. 

E.  A.  Bridgford  and  William  A.  Nunlist, 
both  of  San  Francisco,  for  appellant.  Wal- 
ter H.  Iilnforth  and  Linforth  &  Herrington, 
all  of  San  Francisco,  for  respondent 

RICHARDS,  J.  [1-3]  This  is  an  action 
brought  for  the  rescission  of  a  contract  for 
the  exchange  of  a  stallion  for  a  jack  mule, 
the  plaintiff  averring  that  the  latter  animal 
proved  worthless  for  the  purpose  for  which 
he  acquired  it  The  cause  was  tried  upon 
the  issues  presented  by  the  pleadings.  The 
conrt  found  that  the  exchange  had  been 
brought  about  through  certain  statements 
made  by  the  defendant  which  amounted  to 


As>For  otbar  cajies  lae  lame  topic  and  KSY-NUMBER  in  sU  Ke7-Nuiubered  Digests  and  Indezss 


Digitized  by 


Google 


492 


154  PACIFIC  BEPORTBB 


(Idaho 


an  express  warranty  of  the  foal-producing 
qualities  of  the  mule  and  which  had  proven 
untrue.  It  further  found  that  the  stallion 
was  of  the  value  of  $500,  and  the  court  there- 
upon rendered  a  judgment  In  plalntifTs  favor 
for  the  sum  of  $500,  but  made  no  provision 
In  such  Judgment  for  the  return  of  the  de- 
fendant's mule. 

The  respondent  argues  in  support  of  such 
Judgment  that  the  finding  of  the  court  to  the 
effect  that  the  defendant's  mule  "was  useless 
and  worthless  for  any  purpose  and  of  no 
value"  made  It  unnecessary  to  order  its  re- 
turn ;  but  we  think  that  this  finding  must  be 
read  in  connection  with  the  pleadings  and 
proofs  in  the  case,  and,  so  read,  most  be  lim- 
ited to  the  valuelessnesB  of  the  animal  for 
the  uses  which  Induced  the  exchange. 

The  appellant  contends  that  the  findings 
of  the  court  with  reference  to  the  express 
warranty  of  the  mule  by  the  defendant  are 
not  supported  by  the  e^dence  In  the  case; 
but  in  this  we  think  he  is  in  error,  and  that 
there  is  suffident  evidence  in  the  record  to 
sustain  the  findings  ot  the  court  in  that  re- 
gard. It  Is  not  necessary,  in  order  to  create 
an  express  warranty  of  an  article  of  per- 
sonal property,  that  the  word  "warrant" 
should  be  employed,  or  that  any  particular  or 
fonnal  words  of  warranty  should  be  used. 
Any  afBrmation,  made  at  the  time  of  the 
sale  or  exchange,  as  to  the  quality  or  condi- 
tion of  the  tiling  sold,  will  be  treated  as  a 
warranty  if  it  was  so  intended,  and  if  the 
other  party  acquired  the  property  on  the 
faith  of  such  afilrmation.  McLennan  v.  Oh- 
men,  75  Cal.  568,  17  Pac.  687;  LuitweUer, 
etc.,  Co.  V.  Uklah,  etc.,  Co.,  16  Cal.  App.  198- 
207, 116  Paa  707,  712.  In  this  case  we  think 
the  plaintlfT  acted  In  making  the  exchange 
upon  the  defendant's  representations  as  to 
the  foal-getting  qualities  of  his  mule,  and 
that  he  was  entitled  to  rescind,  and  that  he 
did  in  fact  rescind  with  sufficient  prompti- 
tude to  satisfy  the  rule  as  to  rescission. 

The  appellant's  next  contention,  however, 
iS'  a  more  serious  one.  The  Judgment  of  the 
court,  while  giving  to  the  plaintifF  in  the 
form  of  damages  all  that  the  evidence  show- 
ed the  stallion  to  be  worth,  made  no  provi- 
sion In  the  Judgment  for  the  return  of  the 
defendant's  property.  We  think  the  court  in 
this  respect  was  in  error,  but  that  it  is  an 
error  which  can  be  cured  by  a  modification 
of  the  Judgment  without  the  necessity  of  an- 
other trial  of  the  cause. 

It  is  therefore  ordered  that  the  Judgment 
of  the  trial  court  be  so  modified  as  to  pro- 
vide that  the  plaintiff  shall  return  to  the 
defendant  bis  property  upon  satisfaction  of 
the  money  Judgment  In  the  plaintiff's  favor, 
and  that  each  of  the  parties  shall  pay  his 
own  costs  upon  appeaL 

We  concur:  LBNNON,  P.  X;  KERBI- 
GAN,  J. 


(28  Idaho,  3sn 
MARINEAU  T.   HUMBIItD  X^UMBEB   OO. 
(Supreme  Court  of  Idaho.    Jaa.  8,  1016.) 

1.  Mabteb  and  Servant  €=»288— Injttbt  to 
Sebvant— Absukftion  or  Risk— NoNBurr. 

Held,  that  the  court  did  not  err  in  granting 
a  D<Hi8uit  and  entering  judgment  of  dismiasal. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  H  106S-1088;  Dae.  Dig. 
«=»288.] 

2.  Evidence  or  Neouoencb. 

Held,  that  the  evidence  fails  to  show  any 
neglect  on  the  part  of  the  defendant  in  the 
conatniction  or  maintenance  of  its  sawmUl  ma- 
chinery. 

3.  AssuiiFTiON  or  Risk. 

Held,  that  the  plaintiff  assumed  tlie  risk 
of  injury  at  tlte  time  and  place  he  was  injured. 

Appeal  from  District  Court,  Bonner  Coun- 
ty ;  John  M.  Flynn,  Judga 

Action  by  Arthur  Marlneau  against  the 
Humblrd  Lumber  Company,  a  corporation. 
From  judgment  for  defendant,  plaintUT  ap- 
peals.   Affirmed. 

O.  H.  Martin,  of  Sandpolnt,  for  appellant 
JS.  W.  Wheelan,  of  Sandpolnt,  for  respond- 
ent 

SULLIVAN,  a  J.  This  action  was  brought 
to  recover  for  personal  injuries  'alleged  to 
have  been  sustained  while  in  the  employ  of 
the  defendant  corporation  as  a  "setter"  on 
a  log  carriage  in  defendant's  sawmUl.  It  is 
alleged  that  said  injury  occurred  because  of 
defendant's  negligence  in  the  construction  of 
a  roller  table  and  shaft  connected  therewith, 
and  that  for  that  reason  defendant  did  not 
furnish  the  plaintifC  with  a  safe  place  in 
which  to  work. 

The  answer  denied  that  the  roller  table 
and  shaft  were  negligently  constructed  or 
maintained,  and  alleged  that  the  same  were 
constructed  and  maintained  in  the  usual  and 
customary  manner  followed  by  sawmill  own- 
ers, and  that  the  roller  tables  and  shafting 
similarly  constructed  were  and  now  are  in 
general  use  in  all  well-equipped  sawmills^ 
and  denied  that  there  was  no  safe  place  for 
the  defendant  to  work,  and  averred  that  the 
Injury  sustained  by  the  plaintiff  was  the  re- 
sult of  his  own  negligence^ 

At  the  close  of  plaintifra  testimony,  de- 
fendant moved  for  a  nonsuit  The  court 
granted  the  motion,  and  entered  Judgment 
dismissing  the  action.  Thereafter  a  motion 
for  a  new  trial  was  made,  and  denied  by  the 
court,  and  this  appeal  is  fr<Hn  the  order  deny- 
ing a  new  trial. 

Appellant  contends  that  the  court  erred  in 
not  granting  a  new  trial  on  the  grounds :  (U 
That  the  evidence  was  sufficient  to  go  to  the 
Jury ;  (2)  that  the  defendant  was  absolutely 
negligent,  and  that  such  negligence  was  the 
proximate  cause  of  plaintiffs  injury;  (3) 
that  plaintiff  did  hot  assume  the  risk,  and 
was  not  guilty  of  ccmtributory  negUgenceL 

[1  ]  On  an  examination  of  the  evidence,  we 
are  satisfied  that  the  court  did  not  ere  in 


4s>Far  otbn  cusi  k«  tuat  toplo  and  KBY-NUUBBB  in  all  K«)r-Niuiib«r«d  Olsest*  and  IndMMB 


Digitized  by 


Google 


Idaho) 


BABB  T.  KORTH  AMERICAN  ACCIDENT  IKS.  CO. 


493 


denying  said  motion  for  a  new  trial.  We  are 
also  satisfied  that  the  plaintiff,  assumed  the 
risk  of  whatev(jr  danger  there  was  connected 
with  said  roller  table  and  shaft. 

[2,3]  The  record  falls  to  show  any  negli- 
gence on  the  part  of  defendant,  but  does 
show  that  the  plaintiff  aasumed  the  risk  of 
Injury  at  the  time  and  place  he  was  injured. 

Finding  no  error  in  the  record,  the  lodg- 
ment Is  affirmed ;  and  it  is  so  ordered,  with 
costs  in  favor  of  respondent. 

BUDGE  and  MORGAN,  JJ.,  concur. 


(S  Idaho,  321) 

BABB  T.  NORTH  AMERICAN  ACCIDENT 
INS.  00. 

(Supreme  Court  of  Idaho,     Jan.  S^  1&1&) 

1.  Justices  of  thx  Pkaob  4(=>91— Plbadino 
— inburancx. 

The  complaint  in  tliis  case  held  to  be  a  suf- 
ficient statement  of  the  cause  of  action  to  meet 
the  requirements  of  the  law  relative  to  such 
pleadings  in  justice's  courts. 

[Ed.  Note. — ^For  other  cases,  see  Justices  of 
the  Peace,  Cent.  Dig.  U  307-328;  Dec.  Dig. 
«8=>91.] 

2.  EviDBNOK  «=»15&— Paboit— InsxnuuioB— No- 

TICK  AND  pBOOr  OT  INJUBT. 

Wliere  the  issue  framed  by  the  complaint 
and  answer  is  not  as  to  the  contents  of  a  notice 
of  an  accident  and  of  proof  of  an  injury,  but  is 
^s  to  whether  or  not  such  notice  was  given  and 
such  proof  was  furnished^  parol  evidence  is  ad- 
missible  to  establish  the  giving  of  the  notice  and 
the  making  of  proof  of  injury,  although  the  no- 
tice and  proof  are  in  writing. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
CJent.  Dig.  H  471.  474;   Dec.  Dig.  ®=»1B9.J 

3.  Insckancx  9=»665  —  ,Hkalth  and  Acoi- 
DBMT  Policy— NoTiCB  and  Pboov  o»  Injc- 

BT— SUFFICISNOT  OV  EVIOENCB. 

The  evidence  examined,  and  l^eld  to  be  suf- 
ficient to  establish  the  fact  tliat  notice  of  the 
accident  was  given  and  proof  of  the  injury  was 
made. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  {{  1B55,  1707-1728;  Dec.  Dig.  «=> 
665.] 

4.  iNffDBAifcB  4s>630— Health  and  Acgi- 
DENT  Policy— CoNSTBUcnoH—AHOUKT  of 
Reoovxby. 

The  contract  of  insurance  and  the  evidence 
examined,  and  held,  that  the  insured  is  not  lim- 
ited in  lus  recovery  to  one-tliird  of  the  princi- 
pal sum  named  in  the  poUcy,  therein  mentioned 
as  the  amount  to  be  paid,  In  Ueu  of  any  other 
indemnity,  for  the  loss  of  one  of  his  eyes,  since 
it  appears  that,  as  a  result  of  the  accident 
whereby  he  lost  his  eye,  he  sustained  another  in- 
jury which  resulted  in  his  total  loss  of  time  and 
In  his  continuous  inaltili^  to  engage  in  any  and 
every  kind  of  business  or  latrar.  for  which  he  is 
entiUed  to  recover  as  provided  in  paragrapli  (c) 
of  the  policy. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  H  1309,  1316,  1317;  Dec.  Dig.  «=> 
530.] 

Appeal  from  District  Court,  Shoshone 
County;  WiUiam  W.  Woods,  Judge; 

Action  by  Jolm  Rabb  against  tlie  North 
American'  Accident  Insurance  Conm>any,  a 
corporation.  From  Judgment  for  plaintiff, 
defendant  appeals.    Affirmed. 


Walter  H.  Hanson,  of  Wallace,  for  appel- 
lant. Chas.  E.  Miller  and  J.  H.  Wizom,  both 
of  WJallace^  for  respondent. 

MORGAN,  J.  On  October  29, 1912,  In  con- 
sideration of  $5  paid  to  it  by  respondent  and 
his  agreement  to  pay  $2  per  month  from  and 
after  December  1,  1912,  appellant  issued  to 
respondent  a  policy  oi;  health  and  accident 
insurance  containing  the  following  provisions 
material  to  the  questions  presented  by  this 
appeal: 

"Accident  Indemnity. 

"(a)  In  the  event  the  insured,  wliile  this  pol- 
icy is  in  force,  shall  sustain  personal  bodily  in- 
Jury,  wliich  is  effected  directly  and  independent- 
ly of  all  otlier  causes  through  external,  violent, 
and  purely  accidental 'means  and  which  injury 
causes  at  once  total  and  continuous  inability 
to  engage  in  any  and  every  kind  of  business  or 
latior,  the  company  will  pay : 

"Specific  Total  Losses. 

"(b)  If  any  one  of  the  following  specific  total 
losses  shall  result  solely  from  injuries  descrit>ed 
in  paragraph  (a),  within  90  days  from  date  of 
accident,  the  company  will  pay,  in  lien  of  any 
other  indemnity: 
For  loss  of: 
life,  one  hundred  dollars  (the  principal  sum 

of  tliis  policy). 
Both   hands  h^   severance  at  or  above  the 

wrist,  the  principal  sum. 
Both  feet  by  severance  at  or  above  the  anlde, 

the  principal  sum. 
One  hand  and  one  foot  by  severance  at  other 

places,  the  principal  suul 
Entire  sight  of  both  eyes,  if  irrec6verably  lost, 

the  principal  sum. 
Either  hand   by  severance  at  or  above  the 

wrist,  one-half  of  the  principal  sum. 
Either  foot  by  severance  at  or  above  the  ankle, 

one-half  of  the  principal  sum. 
Entire  sight  of  one  eye,  if  irrecoverably  lost, 

one-third  of  the  principal  sum. 
"If  there  has  been  no  change  in  the  benefi- 
ciary, indemnity  for  loss  of  life  shall  be  payable 
to  the  beneficiary  named  in  the  application  for 
tliis  poUcy,  if  surviving,  otherwise  to  tlie  estate 
of  the  insured. 

"Total  Accident  Indemnity. 

"(c)  For  total  loss  of  time  resulting  necessa- 
rily and  solely  from  injury  as  described  in  para- 
graph (a)  an  accident  mdemnity  of  $40  per 
montti  or  at  that  rate  for  proportionate  part 
of  a  month,  shaU  be  paid  to  the  insured  for 
such  period  of  continuous  loss  of  time  for  a 
period  not  exceeding  24  montlis." 

The  monthly  payments  of  $2  each  were 
made  by  respondent  to  appellant  up  to  and 
including  the  month  of  September,  1913,  and 
on  the  24th  day  of  that  month  respondent, 
who  was  a  miner  employed  in  the  Bunker 
Hill  mine,  met  with  an  accident  wliile  engag- 
ed in  his  work,  being  struck  by  a  quantity 
of  falling  rock,  which  accident  resulted  in  the 
loss  of  one  of  his  eyes  and  the  fracture  of  his 
right  leg,  together  with  lesser  injuries. 

On  March  2, 1914,  respondent  filed  his  com- 
plaint in  the  Justice's  court  of  Kellogg  pre- 
cinct No.  1,  Shoshone  county,  against  appel- 
lant praying  for  judgment  in  the  sum  of  $190, 
wiilch  he  claimed  to  be  then  due  to  Iilm  under 
the  terms  of  his  policy.    No  answer  was  filed 
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In  the  justice's  conrt,  bnt  the  docket  shows 
that  one  C.  A..  SfcKlnley  appeared  for  the 
defendant  there.  The  trial  resulted  In  a 
judgment  for  $190  and  costs  In  favor  of  re- 
spondent, from  which  an  appeal  was  taken  to 
the  district  court  upon  questions  of  both  law 
and  fact 

In  the  district  court,  upon  order  of  the 
judge  permitting  him  to  do  so,  counsel  for 
appellant  filed  a  demurrer  and  an  answer  to 
the  complaint.  The  demurrer  was  overruled 
and  this  action  of  the  court  Is  assigned  as 
terror.  The  complaint  and  demurrer  are 
somewhat  voluminous,  and  will  not  be  copied 
or  quoted  from  at  length  here. 

[1']  An  examination  of  the  complaint  con- 
vinces as  that  it  is  a  s^ffldent  statement  of 
the  cause  of  action  to  meet  the  requirements 
of  the  law  relative  to  such  pleadings  which, 
in  justice's  courts,  may  be  very  informal. 
Section  4666,  Rev.  Codes,  is.  In  part,  as  fol- 
lows: 

"Pleadings  In  justices'  courts : 

"1.  Are  not  required  to'  be  in  any  particular 
form,  but  must  be  such  as  to  enable  a  person 
of  common  understanding  to  know  what  is  in- 
tended." 

Section  4668,  Rev.  Codes,  provides: 
"The  complaint  in  these  courts  is  a  concise 
statement,  in  writing,  of  the  facts  constitnting 
the  plaintiff's  cause  of  action;  or  a  copy  of  the 
account,  note,  bill,  bond,  or  instrument  npon 
which  the  action  is  based." 

The  case  was  tried  de  novo  in  the  district 
court  by  the  Judge,  trial  by  Jury  having  been 
waived,  and  resulted  in  judgment  In  favor  of 
respondent  in  the  sum  of  $100,  together  with 
interest  and  costs,  amounting  in  all  to  $232.- 
05,  from  which  Judgment  this  appeal  was 
taken. 

[3]' The  assignments  of  error,  in  addition 
to  that  relative  to  the  ruling  of  the  court  up- 
on the  demurrer, '  present  two  contentions: 
(1)  That  tiie  conrt  erred  in  finding,  as  a  fact, 
"that  the  plaintiff  immediately  duly  notified 
the  defendant  company  of  said"  accident  and 
furnished  the  defendant  company  with  due 
notice  and  proof  of  said  injury  in  accordance 
with  the  terms  of  said  policy  of  insurance;" 
and  (2)  that  the  court  erred  in  finding  "that 
there  is  now  due  and  owing  the  plaintiff  from 
defendant  company  according  to  the  terms  of 
said  poUoy  of  insurance,  aforesaid,  and  for 
benefit  accruing  thereunder  because  of  said 
injury  whereby  his  leg  was  bruised  and 
broken,  the  sum  of  $190." 

That  respondent  immediately  notified  ap- 
pellant of  the  accident  and  furnished  due  no- 
tice and  proof  of  the  injury  is  alleged  In  the 
complaint  and  denied  in  the  answer,  although 
appellant  in  its  answer  alleges  that  respond- 
ent filed  a  claim  and  that  prior  to' the  com- 
mencement of  the  action  it  tendered  to  him 
the  sum  of  $38  in  settlement  as  a  compromise 
offer.  The  direct  examination. of  respondent 
upon  this  issue  is  as  follows: 

"Q.  Did  you  send  in  affidavits  or  proof  of 
/our  loss  by  your  accident,  proofs  of  your  ac- 
rfdent?  A.  Yes.  Q.  How  soon  after  the  ac- 
cident did  you  send  them  in?     A.  Seven  days. 


Q.  Where  did  you  mail  them  to?  A.  To  the 
head  office  in  Chicago.  Q.  Did  you  state  in 
those  proo&  of  loss  what  happened  to  you?  A. 
Yes. 

"Mr.  Hanson :  I  object  to  that  The  proofs 
of  loss  are  the  best  evidence. 

"The  Court:  I  suppose  the  company  baa 
that? 

"Mr.  Miller :    Xes ;  of  coarse  they  have  them. 

"The  Court:  Did  you  give  them  notice  to 
produce  it? 

"Mr.  Miller:  No;  your  honor.  Have  yon 
those  proofs  of  loss  Mr.   Hanson? 

"Mr.  Hanson :    No ;   I  have  not  seen  them. 

"Mr.  Miller:  You  are  imable  to  produce 
them? 

"Mr.  Hanson:  I  am  at  this  time,  not  having 
received  notice. 

"Mr.  Miller :  Well,  under  the  pleadings  I  do 
not  think  it  is  material." 

Upon  redirect  examination  respondent  far- 
ther testified: 

"Q.  You  say  you  sent  in  proofs  of  loss?  A. 
Yes.  Q.  After  that  were  you  ever  called  upon 
by  the  company  or  any  of  its  agents  to  make 
further  proofs?    A.  No." 

Dr.  Kenneth,  a  witness  called  on  bdialf 
of  respondent  testified: 

"Q.  Do  you  know  anything  about  proofs  of 
the  accident  being  sent?  A.  Yes;  I  filled  out 
a  number  of  papers  for  the  North  American 
Accident  Insurance  Company,  I  believe  the  name 
was.  Q.  Sent  them  where?  A.  I  don't  beUeva 
I  sent  tiiem  myself.  Q.  But  you  filled  them  out 
for  him?  A.  Yes.  Q.  You  were  filling  out 
those  papers?    A.  Yes,  sir." 

The  only  evidence  offered  on  behalf  of  ap- 
pelant was  two  drafts  aggregating  $38.39  in 
amonnt  which  were  introduced  for  the  pur- 
pose of  showing  that  a  tender  had  been  made 
by  it  to  respondent  but  no  evidence  contro- 
verting the  testimony  of  respondent  and  his 
witness,  Kenneth,  was  introduced. 

[2]  While  it  is  (he  rule  that  the  highest 
degree  of  proof  of  which  the  case  from  its 
nature  is  susceptible,  must  if  possible,  be 
produced.  It  is  said  in  10  M.  A.  L.  365: 

"Today  the  'best  evidence  rule'  means  only 
that  a  party  who  would  show  the  contents  of  a 
writing  must  produce  the  original  writing  or  ac- 
count in  a  manner  legally  satisfactory  for  its 
nonproduction." 

And  It  is  said  in  17  Cyc.  477: ' 

"Where  the  matter  to  be  proved  is  simply  the 
fact  that  a  contract  has  been  made,  as  distinct 
from  its  terms  or  provisions,  the  best  evidence 
rule  does  not  apply  and  parol  evidence  is  ad- 
missible." 

The  issue  framed  by  the  complaint  and 
answer  npon  this  point  is  not  as  to  the  con- 
tents of  the  notice  of  the  accident  and  proof 
of  the  injury,  but  is  as  to  whether  or  not 
such  notice  was  given  and  such  proof  was 
furnished.  The  testimony  offered  by  and  on 
behalf  of  respondent  was  competent,  and.  In 
the  absence  of  evidence  tending  to  support 
appellant's  denial  that  respondent  notified  it 
of  the  accident  and  furnished  due  proof  of 
the  injury,  is  suflScient  to  establish  the  fact 
that  such  notice  was  given  and  such  proof 
was  made.  In  case  of  bampkin  v.  Travelers' 
Insurance  Co.,  11  Colo.  App.  240,  52  Paa  1<M0. 
which  was  an  action  npon  an  insurance  pol- 
icy which  required  that  immediate  written 
notice,  with  full  particulars  and  full  name 
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and  address  of  the  assured,  was  to  be  given 
to  the  company  of  any  accident,  It  Is  said : 
"Plaintiff  could  not  be  defeated  on  the  ground 
that  she  had  failed  in  this  proof  by  reason  of 
the  fact  that  she  said  she  could  not  remember 
what  was  contained  in  the  proofs  of  loss.  By 
her  evidence  that  she  had  forwarded  the  proofs 
of  loss,  she  made  out  at  leSst  a  prima  facie  case, 
and,  if  defendant  relied  upon  any  defect  in  the 
proo&i  the  burden  was  upon  it  to  show  snch  de- 
fect." 

[«]  The  remaining  point  In  the  case  In- 
volves a  coustractlon  of  paragraphs  (b)  and 
(c)  of  the  policy  which  have  been  heretofore 
quoted.  The  death  benefit,  or  principal  sum 
named  In  the  policy.  Is  $100,  and  appellant 
contends  It  reserved  the  right.  In  case  the  In- 
sured should  lose  the  sight  of  one  of  his  eyes 
through  external,  violent,  and  purely  acci- 
dental means,  to  pay  one-third  of  the  prin- 
cipal sum,  or  133.34,  In  lien  of  any  other 
Indemnity. 

Considering  the  part  of  paragraph  0>) 
material  to  this  contention,  to  wit: 

"If  any  one  of  the  following  specific  total  loss- 
es shall  result  solely  from  injuries  described  in 
paragraph  (a)  within  90  days  from  the  date  of 
accident,  the  company  will  pay  in  lieu  of  other 
indemnity,  for  the  loss  of  •  •  •  entire  sight 
of  one  eve,  if  irrecoverably  lost,  one-third  of  the 
principal  sum" 

— ^It  appears  to  us  that  the  construction  most 
favorable  to  appellant  of  which  that  lan- 
guage is  capable  Is  that  it  limits  the  liability 
which  will  arise  from  an  accidental  injury 
which  results  In  the  loss  of  one  of  the  eyes 
of  insured  to  one-third  of  $100,  and  that  no 
additional  indemnity  can  be  snccessf\illy 
claimed  by  reason  of  that  injury.  Certainly 
it  cannot  be  construed  to  limit  the  liability 
which  may  arise  by  reason  of  other  injuries 
than  that  which  caused  the  loss  of  the  eye, 
although  such  other  Injuries  may  have  been 
received  in  the  same  accident 

In  this  case  it  appears  that  one  of  re- 
spondent's Injuries  caused  the  loss  of  his  eye, 
which  was  but  one  of  the  results  of  his  ac- 
cident Another  result  of  the  same  accident 
was  the  fracture  of  his  \e^,  which  last-men- 
tioned Injury  caused  the  total  loss  of  time 
provided  for  in  paragraph  (c)  of  the  policy 
for  which  the  claim  of  $40  per  month  was 
made.  The  uncontradicted  testimony  of  Dr. 
Kenneth  upon  this  point  is  as  follows: 

"Well,  in  regard  to  the  eye,  the  pupil  was 
split  open  so  he  lost  his  eye.  I  removed  the 
eye  on  September  24th,  he  bad  lacerations  of 
the  face,  he  had  a  number  of  contusions  and 
bruises  on  the  body.  But  the  injury  that  laid 
him  up  the  longest  was  a  fracture  of  the  leg  (I 
brieve  it  was  the  right  leg)  between  the  knee 
and  ankle,  and  that  injury  laid  him  up  for— so 
he  was  not  able  to  work  for  about  8  months.  It 
was  slow  uniting ;  that  was  really  the  cause  of 
bis  disability  for  that  length  of  time." 

Had  the  loss  of  his  eye  been  the  only  In- 
jury which  respondent  suffered  appellant's 
contention  would  he  sound,  but  he  Is  not  pre- 
cluded from  recovering  the  benefits  provided 
for  in  paragraph  (c)  of  the  policy  which  are 
claimed  by  reason  of  loss  of  time  due  to  an- 


other injury  than  that  to  bis  eye,  although 
both  Injuries  resulted  from  one  accident 

The  judgment  of  the  trial  court  Is  affirmed. 
Costs  are  awarded  to  respondent 

SUMilVAN,  a  J.,  and  BUDGE,  J,  concur. 


(28  Idaho,  3t9) 
LAWBUNOE  V.  COBBEILLE  et  aL 
(Supreme  Court  of  Idaho.    Jan.  8,  1010.) 

1.  Tkial  «=»400— Findings  or  Fact-^on- 
CLvsioN  or  Law — ^Decseb— Riqht  to  Mod- 
irr. 

After  findings  of  fact,  conclusions  of'  law, 
and  decree  have  been  made  and  filed  and  judg- 
ment thereon  entered,  they  .can  be  changed  or 
modified  by  the  trial  court,  except  in  respect  of 
mere  clerical  errors,  only  by  the  granting  of  a 
new  trial. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  §§  949,  950:   Dec.  Dig.  (S=:>400.] 

2.  Tbial  «=»400— Moditication  o»  Find- 
ings, Conclusions  and  Dbcbee. 

Where  findings  of  fact,  conclusions  of  law, 
and  decree  have  been  made  and  entered  by  the 
trial  court,  and  recorded,  in  favor  of  one  of  the 
parties  to  the  action,  it  is  reversible  error  for 
the  court,  upon  motion  for  a  new  trial,  and  of 
its  own  motion,  to  set  aside  the  previous  judg- 
ment entered  and  substitute  new  findings  of  fact, 
conclusions  of  law,  and  a  decree  in  favor  of  the 
other  party,  without  granting  a  new  trial. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  a  949,  950;   Dec  Dig.  <S=>400.1 

Appeal  from  District  Court,  Bonner  Coun- 
ty;  John  M.  Flynn,  Judge. 

Action  by  J.  6.  Lawrence  against  Moise 
CorbelUe  and  another.  From  judgment  for 
defendants,  plaintiff  appeals.  Reversed  and 
remanded,  vrith  directions  to  grant  new  trial. 

O.  H.  Martin,  of  Sandpolnt,  and  Chas.  L. 
Heltman,  of  Rathdrum,  for  appellant  E.  W. 
Wheelan,  of  Sandpolnt,  for  respondents. 

BUDGE,  J.  ThlB  action  was  brought  to 
quiet  title  to  the  southeast  quarter  of  the 
northwest  quarter  and  the  east  half  of  the 
southwest  quarter  and  the  southwest  quar- 
ter of  the  southeast  quarter  of  section  18, 
township  56  N.,  range  2  E.,  Boise  meridian, 
and  to  recover  possession  of  said  land. 

Defendants  answered  the  complaint,  deny- 
ing all  the  material  allegations  therein,  and 
filed  a  cross-complaint  alleging  title  In  the  ' 
defendant  Corbellle.  Thereafter  plaintiff 
filed  an  answer  to  defendants'  cross-com- 
plaint denying  the  ownership  of  the  defend- 
ant but  admitting  that  the  land  was  owned 
by  defendant  at  all  times  prior  to  January, 
1907,  at  which  time  plaintiff  alleged  said 
land  was  assessed  for  taxes  for  the  year 
1907,  which  taxes  for  said  year  were  unpaid 
and  became  delinquent  In  January,  1908; 
that  said  land  was  sold  on  July  10,  1908, 
to  Bonner  county ;  that  on  December  8,  1908, 
Bonner  county  sold  and  assigned  the  tax  sale 
certificate  to  plaintiff;  that  no  redemption 
was  made  from  said  tax  sale;  and  that  on 
November  8,  1912,  Defenbach,  the  then  duly 
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elected,  qualified,  and  acting  assessor  and 
ex  officio  tax  collector'  of  Bonner  county,  ex- 
ecuted and  delivered  to  plaintiff  a  tax  deed 
for  said  premises,  whldi  was  recorded  In 
Bonner  county. 

Defendants  filed  a  demurrer  to  the  ans-wer 
to  the  cross-complalnt,  whlcb  was  overruled. 
Thereafter  defendants  amended  their  answer 
by  setting  up  the  failure  of  the  taxing  of- 
ficer of  Bonner  county  to  enter  the  extension 
•  of  taxes  on  said  land  for  1908,  in  red  Ink, 
and  the  failure  of  the  plaintiff  to  give  notice 
of  application  for  tax  deed  as  required  by 
section  27,  chapter  8,  Sess.  Laws  1912;  and 
farther  alleged  redemption  of  said  land  from 
the  tax  sale  of  1908,  by  payment  to  the  treas- 
urer of  Bonner  county,  and  an  offer  to  repay 
the  sums  of  money  expended  by  plalntUC 
together  with  the  statutory  Interc&t;  and 
that  the  defendant  Cor  bell  le  was  at  all  times 
mentally  Incompetent  to  transact  buMlness. 

Plaintiff  thereupon  filed  an  amendment  to 
his  answer  to  the  croas'-complalnt,  and  plead- 
ed the  decision  of  this  court  In  the  case  of 
Lawrence  v.  Defenbacb,  23  Idabo,  78,  128 
Pac.  81,  which  was  an  action  brought  by 
plaintiff  against  Defenbacb  as  ex  offldo  tax 
collector,  reqiUrlng  him  to  execute  a  tax 
deed  as  such  officer  to  the  plaintiff.  To  this 
amendment  to  the  answer  to  the  cross-com- 
plaint the  defendants  demurred,  and  their 
demurrer  was  overruled. 

Trial  was  then  had,  and  in  support  of  Us 
case  plaintiff  offered  In  evidence  the  tax 
deed,  to  which  reference  has  heretofore  been 
made.  Defendants  objected  to  the  admission 
of  this  deed  in  evidence  upon  the  ground  that 
the  proof  failed  to  show  a  compliance  with 
the  provisions  of  section  27,  chapter  8,  Sess. 
Laws  1912,  requiring  service  of  notice  upon 
the  occupant  of  the  land  at  the  time  the  ap- 
plication is  made  for  the  deed.  This  ob- 
jection was  overruled  and  the  deed  admitted 
In  evidence,  whereupon  plaintiff  re&ted  his 
case. 

Defendants  then  offered  oral  and  docu- 
mentary evidence,  and  plaintiff  offered  tes- 
timony in  rebuttal,  and  the  cause  was  taken 
under  advisement  by  the  court. 

On  April  10,  1915,  the  court  made  its  find- 
ings of  fact  and  conclusions  of  law,  and 
entered  a  decree  In  favor  of  plaintiff,  which 
was  duly  recorded.  On  April  19,  1915,  de- 
fendants filed  and  served  motion  for  new 
trial  specifying  several  grounds  In  support 
of  the  motion.  On  May  29,  1915,  the  conrt 
entered  an  order  setting  aside  the  findings  of 
fact,  conclusions  of  law,  and  the  decree 
theretofore  made  and  entered  in  favor  of 
plaintiff,  and,  of  Its  own  motion  and  with- 
out granting  a  new  trial,  made  and  filed 
findings  of  fact,  conclusions  of  law,  and  a 
decree  in  favor  of  defendants,  quieting  title 
In  defendant  CorbeUle  to  the  land  in  con- 
troversy. This  Is  an  appeal  from  the  latter 
Judgment 

Appellant   presents    five    assignments    of 


error.  We  think,  however,  tt  win  only  be 
necessary  for  us  to  consider  the  first,  viz., 
the  action  of  the  court  in  vacating  and  set- 
ting aside  the  findings  of  fact,  conclusions 
of  law,  and  decree  in  favor  of  plaintiff  first 
ffied  and  recorded  on  April  10,  1916,  and 
making  and  filing  new  findings  of  ftict,  con- 
clusions of  law,  and  decree  in  favor  of  de- 
fendants on  May  29,  1915,  without  granting 
a  new  trial. 

The  former  Judgment  quieted  title  to  the 
land  in  controversy  in  plaintiff;  the  latter 
Judgment  quieted  title  to  the  same  land  in 
defendant  The  court  did  not  pass  upon  the 
motion  for  a  new  trial,  and  for  angbt  we 
know  the  same  Is  still  pending. 

[1,2]  From  the  record  we  might  be  Jnstl- 
fled  in  reaching  the  conclusion  that  the  court 
set  aside  the  findings  of  fact,  conclusions  of 
law,  and  decree  rendered  and  entered  In  tbe 
first  instance  when  its  attention  was  called, 
upon  the  motion  for  a  new  trial,  to  what  it 
considered  was  a  fatal  defect  in  the  execu- 
tion of  the  deed  by  Defenbacb  on  NoTember 
8, 1912,  who,  at  that  time,  was  not  ex  officio 
tax  cdllector  of  Bonner  county  by  reason  of 
the  fact  that  the  county  treasurer  was  ex 
officio  tax  collector  under  the  amendment 
to  section  6^  art  18,  of  the  Constitution, 
which  amendment  was  adopted  by  the  elec- 
tors of  the  state  on  the  5th  day  of  November, 
1912 — three  days  prior  to  the  execution  of 
the  deed  In  question.  Cleary  v.  Klncaid,  23 
Idaho,  789,  131  Pac  1117. 

That  the  court  bad  the  power  to  vacate 
and  set  aside  the  findings  of  fact,  conclusions 
of  law,  and  decree  rendered  and  recorded 
in  favor  of  plaintiff  on  April  10,  191S,  and 
to  grant  a  new  trial,  will  not  be  seriously 
questioned,  but  any  further  action  on  the 
part  of  the  court  was  beyond  its  Jurisdic- 
tion. And  when  the  court  of  its  own  motion 
made  findings  of  fact  conclusions  of  law,  and 
a  decree  in  favor  of  defendants  without 
granting  a  new  trial,  it  was  clearly  error. 

Section  4439,  Rev.  Codes,  prorides: 

"The  former  verdict  or  other  decision  msT  be 
vacated  and  a  new  trial  granted  on  the  applica- 
tion of  the  party  aggrieved,  for  any  of  the  fol- 
lowing causeB,  materially  affecting  the  substan- 
tial rights  of  such  party.    •    •    • 

"6.  InsuflSdency  of  the  evidence  to  justify  the 
verdict  or  other  decision,  or  that  it  is  against 
law." 

The  court  having  reached  the  conclusion 
that  the  tax  deed  offered  in  evidence  by 
plaintiff,  and  relied  on  by  him  to  establish 
his  right  to  have  title  to  the  land  in  question 
quieted  in  him  and  to  be  placed  in  posses- 
sion of  the  same,  was  executed  by  an  officer 
without  authority  of  law  and  Insufficient  In 
and  of  itself  to  support  the  Judgment  It  then 
became  Its  clear  duty  to  grant  a  new  trial, 
for  the  reason  that  the  evidence  was  insuffi- 
cient to  support  the  Judgment  But  to  an- 
ticipate that  the  plaintiff  upon  a  new  trial 
would  be  unable  to  furnish  additional  evi- 
dence which  would  be  Bufflclent  to  entitle 
him  to  recover  and  to  afford  him  no  opportu- 
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nltjr  to  offer  such  proof.  Is  without  anthorlty 
of  law  and  contrary  to  the  roles  of  practice 
In  this  state. 

It  was  held  In  the  case  of  Pico  t.  Sepol- 
Teda,  66  Cal.  836,  6  Pac.  615: 

"When  the  findings  of  fact  by  a  conrt  are 
erroneous  in  any  respect,  the  appropriate  pro- 
ceeding to  have  them  set  aside  la  a  motion  for  a 
new  triaL" 

In  the  case  of  Prince  t.  Lynch,  88  Cal.  628, 
99  Am.  Dec.  427,  the  conrt  said: 

"We  know  of  no  proTision  of  the  Practice  Act 
authorizing  the  conrt  to  re-examine  the  evidence 
upon  the  motion  of  one  of  the  parties,  after  it 
has  once  filed  its  findings  and  rendered  judg- 
ment, and  on  such  re-examination  to  reverse 
its  former  action  and  substitute  different  find- 
ings of  fact.  *  •  •  The  mode  provided  for 
reviewing  its  former  action  by  the  same  court, 
as  to  the  sufficiency  of  the  evidence  to  justify 
the  finding,  is  by  motion  for  new  trial 

In  the  case  of  Hawxhurst  t.  Rathgeb,  119 
Cal.  531,  51  Pac.  846,  63  Am.  St  Bep.  142, 
that  conrt  held: 

"After  findings  have  been  filed,  and  jodgment 
entered  thereon,  there  is  but  one  method  by 
which  those  findings  can  be  competently  changed 
or  modified,  except  perhaps,  in  respect  of  a  mere 
clerical  error  or  misprudon,  and  that  is  the 
mode  pointed  out  by  the  statute— by  the  grant- 
ing of  a  new  triaL  Until  the  findings  are  thus 
set  aside,  they  must,  under  our  present  system, 
stand  in  their  integrity  as  originally  made." 

In  the  case  of  WylUe  v.  Kent,  162  Pac.  194, 
this  court  lays  down  the  following  rule: 

"It  is  a  well-established  rule  that  where, 
through  mistake,  there  has  been  a  failure  to 
enter  the  judgment  pronounced,  the  court  ha!> 
power  to  correct  the  matter  and  to  order  tho 
proper  entry  made.  Clerical  mistakes  can  he 
corrected  in  this  manner,  but  judicial  errors  can 
only  be  remedied  by  motion  tor  a  new  trial  or 
upon  appeal."' 

In  the  case  of  Wunderlln  r.  Cadogan,  75 
Cal.  617,  17  Pac.  713,  it  appeared  that  the 
case  was  tried  and  findings  of  fact  signed  and 
filed.  No  judgment  was  entered  thereon. 
Vjpon  such  findings  all  of  the  defendants  were 
entitled  to  Judgment.  Subsequently,  upon  the 
consent  of  some  of  the  defendants,  but  with- 
out notice  to  the  others,  the  court  set  aside 
the  findings  first  filed,  and  substituted  others 
In  their  place,  and  the  clerk  was  instructed 
not  to  enter  judgment  under  the  original 
findings,  as  the  same  were  made  under  a  mis- 
apprehension. Judgment  was  entered  on  the 
last  set  of  findings  in  favor  of  the  defend- 
ants who  consented  to  the  change  of  the 
findings  and  against  those  who  were  not  noti- 
fied of  such  change.  It  was  said  by  the  Sn- 
preme  Court  in  that  case: 

"It  is  to  he  observed  that  what  the  court  did 
in  the  first  instance  was  not  merely  to  supply 
an  omission  in  the  findings  first  filed,  or  change 
the  direction  for  judgment,  but  was  to  substitute 
one  set  of  findings  of  fact  for  another.  This  we 
are  inclined  to  think  the  court  had  no  power 
to  do.  •  *  •  These  rules  rest  upon  the  the- 
ory that  the  modes  in  which  a  decision  may  be 
reviewed  are  prescribed  by  statute,  and  that  the 
court  has  no  {tower  to  substitute  other  modes  in 
their  place." 

Counsel  for  defendants  In  this  case,  after 
the  findings  of  fact,  conclnsions  of  law,  and 


decree  had  been  entered  np  In  favor  of  plain- 
tiff, made  a  motion  In  due  course  for  a  new 
trial,  In  which  he  Sought  to  have  the  conrt 
vacate  and  set  aside  Its  findings  of  fact,  con- 
clusions of  law,  and  decree  theretofore  enter- 
ed, and  to  grant  to  the  defendants  a  new 
trial,  upon  the  various  grounds  set  forth  In 
the  motion.  The  motion  for  a  new  trial  did 
not  authorize  the  trial  court  to  re-examine 
the  evidence  offered  by  defendants  In  snp- 
iwrt  of  their  defense  in  the  trial  of  the  cause, 
and  upon  the  evidence  so  adduced,  of  Its  own 
miotlon,  to  enter  np  findings  of  fact,  conclu- 
sions of  law,  and  a  decree  in  favor  of  de- 
fendant. 

From  what  has  been  said  it  toliowa  that 
the  judgment  of  the  trial  court  In  favor  of 
respondents  must  be  reversed  and  the  cause 
remanded,  with  directions  to  the  trial  court 
to  grant  a  new  trial;  and  It  is  so  ordered. 
Costs  are  awarded  to  aKiellant 

SULUYAN.  a  J.,  and  MORGAN,  J^  con- 
cur. 

(28  Idaho,  461} 
Ex  parte  WINN. 
(Supreme  Court  of  Idaho.    Jan.  29,  1916.) 

1.  iNDICTiaNT    Alio    lN]t>BlfATION     lt...Jl     IW- 
F0SVATI0N8. 

Informations  are  of  equal  dignity  with  in- 
dictments, subject  only  to  the  limitations  con- 
tained in  section  8,  art.  1,  of  the  Constitu- 
tion, to  the  effect  that  a  defendant  may  be  only 
accused  by  information  after  commitment  by  a 
magistrate,  and  that,  "after  a  charge  has  been 
ignored  by  a  grand  jury,  no  person  shall  be  held 
to  answer,  or  for  trial  therefor,  ujwn  informa- 
tion of  the  public  prosecutor." 

[fid.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  §{  3,  24-27 ;  Dec. 
Dig.  «=!>4.] 

2.  iNDIcmCENT  AND  IRTOBMATION  «S»4— FoBM 

ov   Accusation — Iniobmation — Action    of 

OSANO  JUBY. 

When  a  defendant  in  a  criminal  case  has 
been  given,  or  has  waived,  his  preliminary  exam- 
ination, and  has  been  by  the  magistrate  held 
to  answer  and  for  trial  in  the  district  court, 
and,  when  the  prosecuting  attomej;,  at  the  next^ 
session  thereof,  no  grand  jury  having  been  call- 
ed nor  convened,  has  presented,  and  the  clerk 
has  filed,  an  information  charging  him  with  the 
offense  for  which  he  has  been  so  held  to  answer, 
the  court  acquires  jurisdiction  of  the  defend- 
ant and  of  the  offense  with  which  he  is  charg- 
ed, from  which  it  cannot  be  deprived  by  any 
action  of  a  grand  jury  convened  at  a  subsequent 
term.  ^ 

[Ed.  Note. — ^For  other  cases,  see  Indictment 
and  Information,  Cent.  Dig.  {}  3,  24-27 :  Dec. 
Dig.  «=>4.] 

Habeas  corpus  by  Ed  F.  Winn.  Writ 
quashed. 

Edgington  &  Averltt,  of  Idaho  Falls,  for 
plaintiff.  J.  H.  Peterson,  Atty.  Gen.,  D.  A. 
Dunning  and  Herbert  Wing,  Asst  Attys. 
Oen.,  and  James  S.  Byers,  Pros.  Atty.,  of 
Idaho  Falls,  for  the  State. 

MOROAN,  J.  The  record  In  this  case  dis- 
closes that  on  the  24th  day  of  Jane,  1915,  a 
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complaint  was  filed  witb  the  probate  Judge 
of  BonnevUIe  county,  In  his  capacity  as  com- 
mitting magistrate,  charging  that  the  peti- 
tioner, Ed  F.  Winn,  did,  on  August  25,  1914, 
In  that  county,  commit  a  public  offense,  to 
wit,  a  nuisance,  which  consisted  in  maintain- 
ing and  assisting  in  maintaining  and  control- 
ling a  certain  place  within  a  prohibition  dis- 
trict where  intoxicating  liquors  were  sold  and 
otherwise  disposed  of  in  violation  of  law, 
and  where  persons  were  permitted  to  resort 
for  the  purpose  of  drinking  intoxicating  liq- 
uors as  a  beverage,  and  where  intoxicating 
liquors  were  kept  for  sale  and  disposal  in 
violation  of  law.  Petitioner  was  arrested, 
brought  before  the  magistrate,  and  waived 
preliminary  examination,  and  was  held  to 
answer  said  charge  In  the  district  cfourt 

On  the  8th  day  of  July,  1915,  the  prosecut- 
ing attorney  in  and  for  BonnevUIe  county 
presented  in  the  district  court,  which  was 
then  in  session,  and  the  clerk,  under  direction 
of  the  court,  filed  an  information  charging 
petitioner  with  having  committed  the  offense 
above  mentioned.  At  a  subsequent  term  of 
the  court,  and  on  the  8th  of  November,  1915, 
a  grand  Jury  in  and  for  that  county  was  im- 
paneled, and  on  the  17th  of  that  month  it 
completed  its  labors  and  adjourned  without 
having,  so  far  as  the  record  discloses,  taken 
any  action  with  respect  to  the  charge  pending 
against  petitioner.  On  November  9, 1915,  pe- 
titioner was  arraigned  and  moved  to  quash 
the  information,  which  motion  was  overruled, 
and,  he  having  refused  to  plead  thereto,  a 
plea  of  not  guilty  was  entered  for  him  by 
order  of  the  court.  On  December  2,  1915, 
the  case  was  tried,  and  resulted  in  his  con- 
viction and  sentence  that  he  pay  a  fine  of 
$500,  and  that  he  be  confined  in  the  county 
jail  for  a  period  of  three  months,  and  he  was 
thereupon  committed  to  the  custody  of  the 
sheriff  of  Bonneville  county.  The  purpose  of 
this  proceeding  is  to  procure  the  Issuance 
of  a  writ  of  habeas  corpus  directed  to  the 
sheriff  commanding  him  to  show  cause  why 
petitioner  Is  being  restrained  of  his  liberty. 
The  writ  was  issued,  and  counsel  for  the 
state,  representing  the  sheriff  in  the  matter, 
have  moved  to  quash  it,  assigning  as  grounds 
of  their  motion  that  the  petition  does  not 
state  facts  sufficient  to  entitle  petitioner  to 
the  relief  demanded,  or  any  relief  whatever. 

[1]  It  is  the  contention  of  petitioner  that, 
under  the  Constitution  and  statutes  of  Idaho, 
a  defendant  who  has  been  held  to  answer  by 
a  committing  magistrate  cannot  be  tried  up- 
on the  Information  of  the  prosecuting  at- 
torney when  the  court  has  convened  a  grand 
jury  between  the  time  the  information  was 
filed  and  the  time  he  Is  arraigned  and  enters 
his  plea. 

Section  8,  art.  1,  of  the  Constitution  pro- 
vides: 

"No  person  shall  be  held  to  answer  for  any 
felony  or  criminal  offense  of  any  grade,  unless 
on  presentment  or  indictment  of  a  grand  jury 


or  on  information  of  the  public  prosecutor,  after 
a  commitment  by  a  magistrate:  •  •  •  Pro- 
vided, that  a  grand  jur:^  may  be  summoned  upon 
the  order  of  the  district  court  in  the  manner 
provided  by  law:  And,  provided  further,  that 
after  a  charge  has  been  ignored  by  a  grand 
jury,  no  person  shall  be  held  to  answer  or  for 
trial  therefor  upon  information  of  the  public 
prosecutor." 

Section  7600,  Rev.  Codes,  provides  that  all 
public  offenses  triable  in  the  district  court 
must  be  prosecuted  by  indictment  or  informa- 
tion, except  as  provided  in  the  next  succeed- 
ing section,  which  relates  to  proceedings  for 
the  removal  from  office. of  certain  public  of- 
ficials, and  has  no  bearing  upon  tbla  case. 
Section  7630  Is  as  follows: 

"The  grand  jury  must  Inquire  into  all  public 
offenses  committed  or  triable  within  the  county, 
and  present  them  to  the  court,  either  by  pre- 
sentment or  by  indictment." 

Section  7655  provides: 

"The  several  courts  of  this  state  shall  possegs 
and  may  exercise  the  same  power  and  jurisdic- 
tion to  hear,  try,  and  determine  prosecutions 
upon  information  for  crimes,  misdemeanors  and 
offenses,  to  issue  writs  and  process,  and  to  do 
all  other  acts  therein  as  they  possess  and  may 
exercise  in  cases  of  like  prosecutions  upon  in- 
dictments." 

It  will  be  readily  seen  that  it  was  the  leg- 
islative intent  to  make  informations  of  equal 
dignity  with  indictments,  subject  only  to  the 
llinltatlons  contained  in  section  8,  art  1,  of 
the  Constitution,  to  the  effect  that  a  defend- 
ant may  be  only  accused  by  information  aft- 
er commitment  by  a  magistrate,  and  that: 

"After  a  charge  has  been  ignored  by  a  grand 
jury,  no  person  shall  be  held  to  answer,  or  for 
trial  therefor,  upon  information  of  the  public 
prosecutor." 

[2]  Petitioner  urges  that,  since  the  grand 
Jury  did  not  indict  him,  it  must  be  deemed 
to  have  ignored  the  charge  above  mentioned, 
and  that  he  could  not,  after  Its  adjournment, 
be  legally  held  to  answer,  or  for  trial  there- 
for, upon  Information.  A  fatal  defect  in  tbds 
contention  arises  from  the  fact  that,  conced- 
ing the  grand  Jury  did  ignore  the  charge, 
petitioner  had  been  theretofore,  instead  of 
thereafter,  held  to  answer  and  for  trial. 
When  petitioner  had  been  given,  or  had  waiv- 
ed, his  preliminary  examination,  and  was  by 
the  magistrate  held  to  answer  and  for  trial 
in  the  district  court,  and  when  the  prosecut- 
ing attorney,  at  the  next  session  thereof,  no 
grand  Jury  having  been  called  nor  convened, 
had  presented,  and  the  clerk  had  filed,  an 
information  charging  him  with  the  offense 
for  which  he  had  been  so  held  to  answer,  the 
court  acquired  jurisdiction  of  petitioner  and 
of  the  offense  with  which  he  was  charged 
from  which  it  could  not  be  deprived  by  any 
action  of  a  grand  Jury  convened  at  a  subse- 
quent term. 

The  motion  to  quash  the  writ  of  habeas 
corpus  is  sustained,  and  the  petitioner  is  re- 
manded to  the  custody  of  the  sheriff  of  Bon- 
neville county. 

SULLIVAN,  G.  J.,  and  BUDGE,  J,  concur. 
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(U  OU.  Cr.  24S) 

Ex  parte  BIRMINGHAM.     (No.  A-2618.) 

(Criminal  Court  of  Appeals  of  Oklahoma. 
Jan.  81.  1»16J 

(Syttahu*  hy  the  Court.) 

1.  Bail  «s349  —  Cbimikai.  PBosBcnnoits  — 
BuBOEN  OF  P^ooi^— Capital  Offense. 

On  the  hearing  of  an  application  for  admis- 
sion to  bail  after  commitment  for  a  capital  of- 
fense, to  determine  whether  or  not  the  proof  of 
guilt  is  evident  or  the  j^resumption  thereof 
sreat,  the  burden  of  proof  is  on  the  petitioner. 
[Ed.  Note.— For  other  cases,  see  Bail,  Cent 
Diig.  §§  195-208,  241,  244;   Dec.  Dig.  «=s>49.] 

2.  Bail   <S=949— Admission   to   Baii/— Sum- 
ciENCT  OF  Evidence — Capital  Offense. 

Evidence  reviewed,  and  held  sufficient  to 
show  that  petitioner  is  entitled  to  be  admitted 
to  baiL 

[Ed.  Note.— For  other  cases,  see  Bail,  Cent 
Dig.  §!  195-208,  241,  244 ;   Dec.  Dig.  <8=»49.] 

Application  of  Joseph  H.  Birmingham  for 
writ  of  habeas  corpus,  by  which  he  seeks,  to 
be  let  to  boll.    Ball  allowed.     , 

Prulett,  Snlggs  &  Tripp,  of  Oklahoma  Cilty, 
for  petitioner.  R.  McMillan,  Asst  Atty.  Gen., 
for  the  State. 

PER  CURIAM.  This  is  an  application  by 
Joseph  H.  Birmingham  for  a  writ  of  habeas 
corpns,  by  which  he  seeks  to  be  let  to  baU 
pending  the  final  bearing  and  determination 
of  a  charge  of  murder  filed  against  him  In 
Payne  county,  wherein  upon  his  preliminary 
examination  he  was  held  to  answer  for  the 
murder  of  one  Guy  Phllllpa  by  shooting  him 
with  a  pistol  on  the  14th  day  of  October, 
1915^  The  petitioner  avers  that  he  Is  now 
unlawfully  Imprisoned  and  restrained  In  the 
common  Jail  of  Payne  county,  by  Henry 
Townsend,  sheriff  of  Payne  county,  and  that 
be  Is  not  guilty  of  the  crime  of  murder  charg- 
ed; that  the  proof  of  his  guilt  Is  not  evident, 
nor  the  presumption  thereof  great  Attached 
to  said  petition,  and  made  a  part  thereof.  Is 
a  duly  certified  transcript  of  the  evidence  tak- 
en on  his  application  to  the  district  court  of 
Payne  county  for  admission  to  ball  In  said 
case,  which  application  was  denied. 

[2]  The  evidence  for  the  state  is  somewhat 
weak  and  uncertain,  although  it  appears  sev- 
eral persons,  both  male  and  female,  were  eye- 
witnesses to  the  tragedy.  The  testimony  tak- 
en on  the  part  of  the  defendant  Is  substan- 
tially as  follows:  Harry  E.  Stege  testified 
that  he  is  the  superintendent  of  the  bureau 
of  Identification  of  the  police  department  at 
Tulsa;  that  he  had  formerly  conducted  a  pri- 
vate detective  agency  at  Oklahoma  City,  and 
knows  the  general  reputation  of  the  deceased 
there  as  to  being  a  dangerous  and  quarrel- 
some and  turbulent  character,  and  that  it  is 
bad;  that  his  reputation  at  Tulsa  was  the 
same;  and  that  at  Tulsa  about  a  year  ago 
upon  his  conviction  in  the  police  court  he 
took  his  Bertilllon  measurements.  R  B.  Mc- 
Millen  testified  that  he  was  present  at  the 


roadhouse  east  of  Cushlng,  near  the  county 
line  of  Creek  county,  at  the  time  of  the  shoot- 
ing. That  the  deceased  walked  up  to  Bir- 
mingham and  said,  "Now  Is  a  good  time  to 
settle  our  troubles;"  that  be  had  a  long 
spring-back  knife  in  his  hand,  and  Birming- 
ham backed  up  against  the  wall,  and  as  the 
deceased  attempted  to  strike  with  the  knife, 
he  shot  him;  that  witness  then  grabbed  the 
pistol;  that  there  was  present  at  the  time 
John  Phillips,  Lon  Anderson,  (jedl  Messen- 
ger, Ruby  Bowen,  and  Ruth  Bradley;  that 
the  shooting  occurred  about  11 :30  that  night. 
The  petitioner  as  a  witness  In  his  own  behalf 
testified  that  he  had  known  the  deceased 
about  three  years  and  knew  his  general  repu- 
tation In  Oklahoma  City  and  Tulsa  as  to  be- 
ing a  bad  and  dangerous  character.  That 
he  was  'generally  known  as  a  holdup  man, 
and  all-around  tough  character,  who  hung 
around  houses  of  prostitution ;  that  petition- 
er was  In  the  oU  country  at  the  time  as  an 
employ^  of  a  law.  and  order  enforcement 
league  to  get  data  on  the  transportation  and 
selling  of  whisky  and  to  take  photographs 
of  the  joints;  that  he  had  been  there  several 
days  and  went  from  Pemeta  to  this  road- 
house  that  night;  that  he  went  In  and  asked 
for  a  glass  of  vrater;  that  as  he  reached  for 
the  glass  the  deceased  said,  "We  will  cut  his 
throfit  now,"  and  pushed  him  and  kicked 
him ;  that  he  backed  up  against  the  wall,  and 
the  deceased  came  towards  him  with  a  long 
spring-back  knife  in  his  hand  and  struck  at 
him  and  he  drew  a  pistol  and  shot  him  in 
his  necessary  self-defense;  that  some  one  took 
the  pistol  from  him,  and  the  deceased  struck 
at  him  again  with  a  knife,  and  he  pulled  a 
second  pistol;  Just  then  the  knife  fell  from 
his  hand  as  he  dropped  to  the  floor. 

[1]  By  numerous  decisions  of  this  court  It 
Is  held  that  upon  an  application  for  bail  by 
writ  of  habeas  .corpus,  after  commitment  for 
a  capital  offense  by  an  examining  magistrate, 
the  burden  is  upon  the  petitioner  to  show 
facts  sufficient  to  entitle  him  to  ball,  when 
those  facts  do  not  appear  from  the  evidence 
adduced  on  the  part  of  the  prosecution.  Ex 
parte  Dykes,  6  Okl.  Cr.  162,  117  Pac.  724; 
In  re  Fraley,  3  Okl.  Cr.  719,  109  Pac.  295,  139 
Am.  St.  Rep.  9S8.  However,  where  the  facts 
and  circumstances  In  evidence  reasonably 
support  the  issue  that  the  accused  acted  In 
his  necessary  self-defense  in  taking  the  life 
of  the  deceased,  the  petitioner  should  be  ad- 
mitted to  ball. 

Upon  a  consideration  of  the  testimony  we 
are  of  the  opinion  that  the  petitioner  herein 
is  entitled  to  be  admitted  to  ball.  It  is  there- 
fore ordered  that  said  petitioner  be  admitted 
to  bail  upon  the  charge  of  murder  now  pend- 
ing against  him,  and  that  his  bail  be,  and  the 
same  is,  hereby  fixed  in  the  sum  of  510,000. 
Bond  to  be  conditioned  as  required  by  law, 
and  the  same  to  be  approved  by  the  clerk  of 
said  county.. 
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CUDJOB  ▼.   STATB.      (No.   A-2326.) 

(Criminal  Oonrt  of  Appeals  of  Oklahoma. 

Jan.  29,  1016.) 

(Syllabu*  hv  *h»  Court  J 

1.  FOBQEBT  «ss21— "PbinCIPAI."   AND  AOCEB- 
SOBT. 

One  who  is  present  at  the  foigery  of  a  deed, 
knowingly  aiding,  abetting,  or  assisting  such 
forgery,  Is  gnilty  as  a  principal,  although  the 
act  of  aigning  ue  name  with  intent  to  forge 
the  same  was  done  by  another  person. 

[Ed.  Note. — For  other  cases,  see  Forgery, 
Cent  Dig.  g  57 ;    Dec.  Dig.  iS=>21. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Principal.] 

2.  Cbiuinai.  Law  ^s>742— Tbiai.— QfTXsnoKB 
or  LiAW  Ai?D  Fact. 

Where  the  evidence  is  conflicting  as  to 
whether  a  witness  participated  in  conjmitting 
the  crime  charged,  the  question  as  to  whether 
or  not  such  witness  is  an  accomplice  Is  one  of 
fact  for  the  jnry.  But  where  the  acts  and  con- 
duct of  the  witness  are  admitted,  it  becomes  a 
question  of  law  for  the  court  to  say  whether 
or  not  those  acts  and  facts  make  the  witness  an 
accomplice. 

fEd.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  |i  1098, 1138. 1719-1721;  Dec. 
Dig.  <S=>742.]  ^^ 

3.  Cbiminai  Law  «=3510— Tbstimowt  of  Ao- 
oompucb— coebobobation. 

Under  Proc.  Cr.  {  5884,  Rer.  Laws,  "a 
conviction  cannot  be  had  upon  the  testimony  of 
an  accomplice,  unless  he  be  corroborated  by  such 
other  evidence  as  tends  to  connect  the  defend- 
ant with  the  commission  of  the  offense,"  and  if 
two  or  more  accomplices  testify,  the  same  cor- 
roboration Is  required  as  if  there  be  but  one.' 
Ad  accomplice  can  neither  corroborate  himself 
nor  another  accomplice. 

(Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  ff  1124-1126;  Dec.  Dig.  <S=» 
510J 

4.  FOBOEBT    €=344    —    SlTFnCIENOT    QV    EVI- 
DENCE. 

Evidence  in  a  prosecution  for  forgery,  con- 
sidered and  held  to  be  sufficient  to  sustain  a 
conviction. 

[Ed.  Note.— For  other  cases,  see  Forgery, 
Cent.  Dig.  U  117-121;   Dec.  Dig.  (S=>44.] 

Appeal  from  District  Court,  Seminole 
County;    Frank  Mathews,  Judge. 

Jimmie  (3ud]oe  was  convicted  of  forgery, 
and  appeals.    AflSrmed. 

E.  L.  Harris,  of  Wewoka,  for  plaintiff  In 
error.  Cb&a.  West,  Atty.  Gen.,  and  Smith  O. 
Hatson,  Asst  Atty.  Gen.,  for  the  State. 

DOYLE,  P.  J.  This  appeal  is  from  a  Judg- 
ment of  conviction  for  the  crime  of  forgery 
In  the  first  degree,  rendered  by  the  district 
court  of  Seminole  county,  on  the  28tb  day  of 
January,  1914,  wherein  Jimmie  Cudjoe,  plain- 
tiff in  error,  was  sentenced  to  Imprisonment 
in  the  penitentiary  for  the  term  of  7  years. 
The  information  charged  Jimmie  Cudjoe  and 
Willie  Barkus  with  forging  a  warranty  deed, 
purporting  to  convey  the  following  described 
land  in  Seminole  county.  The  southeast 
quarter  of  the  northwest  quarter  of  section 
11,  township  S  N.,  of  range  5  E.  The  deed 
purported  to  be  executed  by  Ben  Grayson  to 


W.  E.  Grisso  dated  March  15, 1918,  aAnotrV 
edged  before  H.  A.  Born,  notary  public,  in 
and  for  Seminole  county  on  said  date. 

On  the  part  of  the  state  the  evidence  tend- 
ed to  prove  the.  following  facts:  That  on  the 
date  alleged  the  said  Jimmie  Cndjoe,  with 
one  Willie  Barkus,  went  to  the  drug  store  of 
one  W.  B.  Grisso  in  the  town  of  Seminole, 
introduced  said  Barkns'aa  Ben  Gra2rson,  and 
stated  that  he  wanted  to  sell  his  land ;  after 
talking  the  matter  over  Grisso  agreed  to  bny 
the  land,  and  Barkus  signed  the  deed  as 
Ben  Grayson,  and  acknowledged  the  same  be- 
fore H.  A.  Bom,  a  notary  public.  The  con- 
sideration for  the  deed  was  |250.  Grisso 
also  gave  Jimmie  Cudjoe  $1. 

Ben  Grayson  testified  that  he  had  lived  in 
Seminole  county  all  his  life;  that  he  had 
known  Jimmie  Cudjoe  for  five  years,  that 
they  were  at  school  together  at  Mekusukey; 
that  the  land  described  in  said  deed  was  hii 
homestead  allotment;  that  he  had  never 
authorized  WiUie  Barkua  or  any  one  else  to 
sign  a  deed ;  that  he  was  In  possession  of  the 
land  described  In  the  Grisso  deed  on  the  15th 
day  of  March,  1913. 

H.  A.  Bom,  notary  pubUc,  testified  that  he 
took  the  acknowledgment  of  the  deed  In 
question,  and  that  Ben  Grayson  was  not  the 
person  who  signed  the  deed;  that  Willie 
Barkus  signed  the  name  of  Grayson  to  the 
deed  and  Jimmie  Ondjoe  said  at  the  time  that 
he  was  Ben  Grayson.  WiUie  Barkus  testi- 
fied: That  he  had  pleaded  guilty  to  forgery 
in  connection  with  signing  this  deed.  That 
he  had  knovm  Jimmie  Cudjoe  all  hla  life. 
That  on  the  day  in  question  he  arrived  at 
the  tovm  of  Seminole,  and  was  going  up  the 
street  when  he  met  Jimmie  Cudjoe,  who  said 
to  him,  "A  fellow  here  wants  yon  to  sign  a 
deed."  And  witness  said,  "What  for?'  And 
Jimmie  Cudjoe  said,  '^He  will  give  me  $7  if 
you  can  write  It  like  he  says."  And  he  said, 
"AU  right;"  and  went  with  Chidjoe  to  sign 
the  deed  and  they  gave  him  $7,  a  chec^,  and 
a  paper  or  two ;  when  they  left  he  gave  the 
papers  to  Jimmie  Cudjoe.  The  defendant, 
Cudjoe,  as  a  witness  in  his  own  behalf,  tes- 
tified :  That  he  was  in  Shawnee  a  few  weeks 
before  the  deed  was  signed,  and  a  fellow 
walked  up  to  him  and  said,  "Dctnt  you  re- 
member Ben  Grayson,  that  boy  that  went  to 
school  with  you?"  And  he  said,  "Jimmie, 
do  yon  know  where  a  fellow  could  sell  any 
land  down  there  where  yon  live?"  and  he 
told  him  he  thought  he  could;  and  be  said, 
"I  will  be  down  there  SMne  time  and  see 
about  it"  That  on  the  day  the  deed  was 
signed  he  was  standing  near  the  depot  at 
Seminole,  when  the  same  fellow  walked  np 
and  said,  "Hello,  I  have  come  down  here  to 
sell  that  land  I  was  talking  to  you  about:" 
and  they  went  down  to  Mr.  Grisso,  who 
bought  the  land.  That  he  thought  Willie 
Barkus  was  Ben  Grayson,  who  had  gone  to 
school  veith  him  at  Mekusukey. 
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The  first  assignment  of  error  Is  based  np- 
<Mi  the  action  of  the  court  in  overruling  the 
motion  for  a  new  trial  <m  the  ground  of 
newly  discovered  evidence,  as  set  forth  in 
the  affidavit  of  one  Bunnle  Broner.  It  ap- 
pears that  the  day  before  the  case  was  call- 
ed for  trial,  npon  due  notice  to  the  defend- 
ant and  his  counsel,  the  court  permitted  the 
county  attorney  to  indorse  the  name  of  the 
codefendant  Willie  Bartcus  on  the  informa- 
tion. When  the  case  was  called  for  trial, 
counseA  for  defendant  filed  an  application 
for  a  continuance  on  the  ground  that  "nei- 
ther the  defendant  nor  his  attorneys  know 
what  the  testimony  of  Willie  Barkus  will  be, 
and  bad  no  opportunity  to  consult  with  their 
client."  The  application  was  overruled.  It 
Is  argned  that  the  defendant  was  thus  de- 
prived of  an  opportunity  to  show,  diligence 
In  obtaining  the  attendance  of  the  witness 
Bnnnie  Bruner.  Under  the  statute  every  de- 
fendant Jointly  Indicted  or  informed  against 
Is  charged  with  notice  that  the  state  may, 
If  it  so  desires,  use  a  codefendant  as  a  wit- 
ness against  him.  Proc.  Cr.  |  6879,  Rev. 
Laws. 

Willie  Barkns  had  entered  his  plea  of 
gnilty,  and  had  been  sentenced  prior  to  this 
triaL  Bruner  it  appears  was  a  neighbor  of 
Cndjoe;  his  failure  to  learn  what  Bruner 
woald  testify  to  before  the  trial  was  a  lack 
of  diligence  on  his  part;  had  the  defendant 
exercised  any  diligence  whatever  he  could 
have  secured  the  attendance  of  this  witness 
at  the  trial.  A  defendant  must  use  all  rea- 
sonable diligence,  not  only  to  find  out  what 
witnesses  he  will  need,  bat  also  to  secure 
the  attendance  of  such  witnesses  at  the  trial. 
Davis  V.  State,  10  OkL  Cr.  169,  135  Pac  438. 

We  think  the  motion  for  a  new  trial  was 
properly  overraled. 

[1-3]  The  second  assignment  is  that  the 
court  erred  in  giving  the  following  instruc- 
tion: 

"You  are  further  instructed  that  a  conviction 
cannot  be  had  ubod  the  testimony  of  an  ac- 
complice, unless  corroborated  by  other  evidence 
tending  to  connect  the  defendant  with  the  com- 
mission of  the  offense,  and  the  corroboration  is 
not  sufficient  if  it  merely  shows  the  commiasion 
of  the  offense.  An  accomplice,  as  the  word  is 
here  used,  means  any  one  connected  witii  the 
crime  committed,  either  as  principal  offender,  or 
as  an  accessory,  or  one  who  aids  and  abets  in 
the  commission  of  an  offense;  it  indndes  all 
persons  wbo  are  connected  with  the  crime  by 
unlawful  acts  on  their  parts  committed,  either 
before  or  at  the  time  oil  the  commission  of  the 
offense,  and  if  you  find  that  the  deed  set  out 
in  the  information  was  forced  and  that  any  wit- 
ness who  has  testified  herein  against  the  defend- 
ant was  an  accomplice  in  said  forgery,  then  you 
mnst  disregard  the  testimony  of  sucti  witness  in 
so  far  as  the  same  is  against  said  defendant,  in 
so  far  as  the  same  is  not  corroborated  as  herein 
stated.  (Bzcepted  to  by  defendant,  and  excep- 
tion allowed)  FVank  Mathews,  Judge." 

The  criticism  made  upon  this  Instruction 
In  the  defendant's  brief  is  as  follows: 

"The  court  ought  to  have  included  in  the 
above  instruction  the  further  charge  that  if  they 
found  all  of  the  witnesses  above  mentioned  to  be 


accomplices,  then  that  one  accomplice  conld  not 
corroborate  another,  and  that  before  they  could 
convict  the  defendant  they  must  have  other  tes- 
timony corroborating  that  of  Barkus,  Grisso, 
and  Bern,  tending  to  connect  the  defendant 
with  the  commission  of  the  offense  before  they 
could  find  Cndjoe,  the  defendant,  guilty." 

This  criticism  is  based  upon  the  theory 
that  the  witnesses  Barkus,  Grisso,  and  Bom 
were  all  accomplices,  l^ere  was  no  evi- 
dence tending  to  prove  tliat  the  witness  Bom 
was  an  accomplice.  The  testimony  of  Bark- 
us, a  codefendant,  as  to  what  Cudjoe  said  to 
him  Just  before  and  after  the  forgery  was 
committed,  tends  to  prove  that  Grisso  was 
an  accomplice.  Orisso's  testimony  tended  to 
show  that  he  was  an  Innocent  purchaser. 
When  the  question  of  an  accomplice  arises  in 
the  trial  of  a  case,  the  general  and  accepted 
rule  is  for  the  court  to  instract  the  jury  on 
the  law  of  accomplice  testimony  and  leave 
the  question  as  to  whether  or  not  the  wit- 
ness is  an  accomplice  for  the  determination 
of  the  jury  as  a  question  of  fact  Bat  where 
the  facts  are  not  in  dispute,  or  where  the 
acts  and  conduct  of  the  witness  are  admit- 
ted. It  becomes  a  question  of  law  for  the 
court  to  say  whether  or  not  those  acta  and 
facts  make  the  witness  an  accomplice. 
Where  he  is  admitted  to  be  such,  or  where 
the  undisputed  facts  show  him  to  be  an  ac- 
complice, the  court  may  so  charge  without 
invading  the  rule  that  the  court  should  not 
comment  on  the  credibility  of  any  witness. 
Driggers  v.  U.  S.,  1  OkL  Cr.  167,  95  Pac. 
ei2,  129  Am.  St  Rep.  823;  Id.,  21  OkL  60, 
05  Pac.  612,  129  Am.  St  Rep.  823,  17  Ann. 
Cas.  66.  See  People  v.  Coffey,  liSl  GaL  433, 
119  Pac.  901,  39  I*  R.  A.  (N.  S.)  706;  Under- 
bill on  Criminal  Evidence,  i  69. 

If  two  or  more  accomplices  testify,  the 
same  corroboration  is  required  as  if  there  be 
bat  one;  an  accomplice  can  neither  corrob- 
orate himself  nor  another  accomplice.  Wheth- 
er the  witness  Grisso  was  or  was  not  an 
accomplice  was  a  question  of  tact  for  the 
jury.  The  instruction  objected  to  was  amply 
sufficient  and  fully  and  fairly  submitted  the 
law  applicable  to  accomplice  testimony.  This 
was  the  only  instruction  objected  to.  It  ap- 
pears that  the  case  was  fairly  submitted  to 
the  Jury  in  a  dear,  concise,  and  fully  ade- 
quate charge. 

[4]  Finally  it  Is  Insisted  that  the  evidence 
is  insufficient  to  support  the  conviction.  That 
the  deed  was  forgery  and  that  the  defendant 
was  present  when  the  name  of  Ben  Grayson 
was  signed  thereto  by  Barkus  with  Intent  to 
defraud  was  undisputed.  If  the  defendant 
knowingly  or  intentionally  aided  or  abetted 
in  the  commission  of  the  crime,  he  was  gulltj' 
also,  as  much  so  as  If  he  had  forged  Gray- 
son's name  himself.  The  testimony  of  Bom, 
a  disinterested  witness,  was  sufficient  to  show 
his  guilt  unless  it  was,  as  the  defendant  tes- 
tified, a  case  of  mistaken  identity,  and  that 
he  believed  Barkus  was  Grayson.  The  de- 
fendant, Cudjoe,  Barkus,  and  Grayson  are 
Seminole  negroes;  and  ia  the  face  of  the  un- 
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disputed  &cts,  that  the  defendant  and  Bark- 
ns  had  known  each  other  from  childhood, 
and  that  both  had  attended  school  with  Gray- 
son several  years,  we  are  inclined  to  think 
the  defense  attempted  to  be  made  was  with- 
out merit. 

It  would  seem  that  the  defendant,  Cudjoe, 
was  the  archconsplrator,  and  that  "Barkus 
was  willing."  We  think  the  evidence  was 
amply  sufficient  for  the  purpose  of  convic- 
tion. Having  reviewed  the  errors  assigned 
and  finding  no  error  in  the  record,  the  judg- 
ment is  affirmed. 

FURMAN  and  ARMSTRONG,  JJ.,  concur. 


(U  Okl.  Gr.  261) 

BBNTIB  T.  STATE.     (Na  A-2452.) 

(Criminal  Court  ot  Appeals  of  Oklahoma.    Feb. 

6,  1910.) 

(ByUahv*  iy  the  Court.) 
HouiciDB  «=9332  —  Appeal  —  Vebdiot— Evi- 

DBNOK. 

Record  and  evidence  examined,  and  KM 
sufficient  to  sustain  a  conviction  for  assault 
with  intent  to  kill,  and  that  no  reversible  error 
was  committed  on  the  trial. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dix.  U  089-704;   Dec.  Dig.  <8=»332.] 

Appeal  from  District  Court,  Okmulgee 
County ;   Wade  S.  Standfleld,  Judge. 

Clifford  Kentle  was  convicted  of  assault 
with  intent  to  kill,  and  appeals.    Affirmed. 

E.  M.  Carter  and  C.  L.^  PhUUps,  both  of 
Okmulgee,  for  plaintifT  in  error.  R.  McMil- 
lan, Asst  Atty.  Gen.,  for  the  State. 

DOTLB,  P.  J.  Clifford  Bentle,  plaintiff 
in  error,  was  convicted  of  assault  with  in- 
tent to  kill  T.  I*  Dunigan,  and  was  sentenced 
to  imprisonment  In  the  penitentiary  for  the 
term  of  three  years.  From  the  Judgment 
an  appeal  was  taken  by  filing  in  this  court 
on  May  4,  1915,  a  petition  in  error  with  case- 
made.    The  errors  assigned  are: 

<1)  That  the  court  erred  in  overruling  the 
motion  for  a  new  trial. 

(2)  That  the  verdict  Is  contrary  to  law 
and  the  evidence  and  Is  based  wholly  upon 
passion  and  prejudice. 

(3)  That  the  court  erred  in  giving  instruc- 
tion No.  6  to  the  Jury. 

It  appears  that  the  plaintiff  in  error,  a 
negro,  assaulted  the  prosecuting  witness 
Dunigan  with  a  knife,  inflicting  nine  wounds, 
one  of  which  penetrated  the  pleural  cavity. 

No  briefs  have  been  filed,  and  when  the 
case  was  called  for  final  submission  no  ap- 
I)earance  was  made  in  behalf  of  the  plaintiff 
in  error.  The  case  was  thereupon  submitted 
on  the  record.  We  have  carefully  examined 
the  record,  and  find  that  it  is  exceptionally 
free  of  error,  and  we  find  no  reason  to  think 
that  the  verdict  was  the  result  of  passion  or 
prejudice.  No  objection  was  made  or  ex- 
ception taken  to  the  instructions  given  by 
the  court 


Having  reviewed  the  errors  assigned,  and 
finding  no  substantial  error  in  the  record, 
the  Judgment  is  affirmed. 

FUBMAN  and  ARMSTRONG,  JJ.,  concur. 


HOI/MES   r.   STATES.     (Na  A-22T9J 

(Criminal  C!ourt  of  Appeals  of  Oklahoma. 

B^b.  5.  1916.) 

On  rehearing.  Former  Judgment  modified 
and  affirmed.  For  former  opinion,  see  11 
Okl.  Cr.  715,  148  Paa  1147. 

Fogg  &  Bennett,  of  El  Beno,  for  plaintiff 
in  error.  B.  McMillan,  Asst  Atty.  Gen.,  for 
the  SUte. 

FEB  CURIAM.  Upon  rehearing  it  Is  urg- 
ed that  the  evidence  introduced  in  tills  cause 
on  behalf  of  the  state  is  legally  of  doubtful 
competency.  In  fact,  all  of  the  direct  evi- 
dence, under  strict  adherence  to  the  rules  of 
law  governing  the  introduction  of  testinuMiy, 
should  probably  have  been  excluded.  Tak- 
en as  a  whole,  however,  and  considering  all 
the  facts  and  circumstances  introduced  in 
the  case,  we  entertain  no  doubt  that  the 
Jury's  verdict  finding  defendant  guilty  wau 
just 

There  ore  errors  of  law  urged  in  the  brief 
and  argument  which  are  of  more  or  less 
merit  but  sufficient  prejudice  does  not  ap- 
pear to  warrant  a  reversal  of  this  Judgment. 
There  is  no  proof  disclosed  by  the  record 
that  the  plaintiff  in  error  was  ever  indict- 
ed, or  convicted,  of  a  simUar  offense.  There 
was  no  proof  offered  by  the  plaintiff  in  error 
ia  his  defense.  He  chose  to  stand  on  tech- 
nical errors  of  law. 

Upon  a  re-examination  of  the  record  we 
are  of  opinion  that  the  irregularities-  com- 
plained of  tended  reasonably  to  prejudice 
the  jury  in  the  matter  of  assessing  the  pun- 
ishment A  fine  of  $250  was  imposed  and  a 
jaU  bentence  of  90  days.  A  new  trial  in  this 
cause  would  probably  result  in  another  con- 
viction; but  if  tried  according  to  law,  a 
lighter  punishment  would  probably  be  im- 
posed. 

It  is  therefore  the  judgment  of  the  court 
that  the  ends  of  Justice  warrant  a  modifica- 
tion of  this  Judgment  by  reducing  the  fine 
from  $250  to  $150,  and  Imprisonment  from  90 
days  to  60  days.    It  is  therefore  so  ordered. 

As  modified,  the  judgment,  on  rehearins. 
Is  affirmed.    Mandate  ordered  forthwith. 


(12  OU.  Cr.  2U) 
WINGO  V.  STATE.    (No.  A-2457.) 
(Criminal  CJourt  of  Appeals  of  Oklahoma.    Feb. 
5,  1916.) 

(Syllabui  fiy  th«  Court) 

Ckivinal  Law  €=>1172— Hab)II.X8S  Bbbok— 
Instbuctions. 
The  letter  and  spirit  of  the  law  ia  that  if 
i  the  defendant  had  had  a  fair  trial,  and  if  thia 


«s>For  otbar  casM  (M  mud*  topic  and  KBY-NUMBSR  in  aU  Ker-Numb«red  DlgsiU  and  IndazM 


Digitized  by 


Google 


Okl.) 


MISSOURI,  O.  &  G.  RY.  CO.  v.  DAVIS 


603 


coart  is  satisfiei)  tliat  the  TerdSct  against  th« 
defendtmt  was  not  reached  by  error,  or  as  the 
result  of  passion  or  prejudice,  the  conviction 
should  be  affirmed.  In  this  case  the  erroneous 
instruction  was  harmless,  for  the  reason  that 
the  evidence  did  not  leave  the  guilt  of  the  de- 
fendant, in  donbt.  No  defense  was  made,  and  no 
prejudice  coald  have  resulted. 

[Kd.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  ${  3128.  3154-3157,  815&-3163, 
3169;  Dec.  Dig.  «8=»1172.] 

Appeal  from  County  Court,  Grady  County ; 
R.  B.  Davenport,  Judge. 

Bud  Wlngo  was  convicted  of  a  violation  of 
the  prohibitory  law,  and  appeals.    Affirmed. 

Holding  &  Herr,  of  Chlckasha,  for  plaintlfT 
In  error.  S.  P.  Freellng,  Atty.  Gen.,  and  B. 
McMillan,  Asst  Atty.  Gen.,  for  the  State. 

DOTIiB,  P.  J.  The  plaintiff  In  error.  Bud 
Wlngo,  was  convicted  in  the  county  court  of 
Grady  county  on  an  information  charging 
that  in  said  county  on  or  about  the  10th  day 
of  November,  1914,  he  did  then  and  there 
willfully  and  unlawfully  have  in  his  posses- 
sion 360  gallons  of  whisky  with  the  unlawful 
intent  to  violate  prorlslona  of  the  prohibitory 
law.  Judgment  was  rendered  on  the  13th 
day  of  March,  1915,  and  he  was  sentenced  to 
pay  a  fine  of  $100  and  to  be  confined  In  the 
county  Jail  of  Grady  county  for  a  period  of 
?>0  days.  Prom  the  judgment  an  appeal  was 
taken  by  filing  in  this  court  on  May  10,  1915, 
a  petition  in  error  with  case-made. 

The  evidence  for  the  state  shows  that  the 
defendant  was  found  driving  through  the 
country  south  of  Chlckasha  with  two  wag- 
ons; he  driving  one  team  and  his  little  boy 
another;  that  in  one  wagon  was  four  barrels 
of  whisky,  and  in  the  other  three  barrels 
and  a  case  of  whisky,  and,  when  arrested, 
the  defendant  produced  what  he  called  a  bill 
of  lading  puriwrting  to  show  that  the  whisky 
had  been  delivered  to  him  at  Wichita  Falls 
and  consigned  to  one  John  Jackson  at  Hope, 
Ark.  There  was  no  evidence  offered  on  the 
part  of  the  defense.  The  errors  assigned  are 
based  upon  the  refusal  of  the  court  to  give 
certain  requested  instructions,  and  on  an  ex- 
ception taken  to  one  of  the  instructions  given. 

The  Instructions  requested  were  properly 
refused.  The  instruction  excepted  to  was  In- 
correct Similar  instructions  have  been  con- 
demned by  this  court  in  the  case  of  Huff  t. 

State,  12  Okl.  Cr. ,  152  Pac.  464 ;   Beal  v. 

State,  12  Okl.  Cr.  ,  152  Pac.  808;    and 

SeUera  v.  State.  11  Okl.  Cr.  688, 149  Pac.  1071. 
However,  upon  a  consideration  of  the  record, 
we  are  of  the  opinion  that  on  the  undisputed 
facts  of  this  case  the  defendant  could  not  be 
prejudiced  by  the  instruction  complained  of, 
for  the  reason  that  the  evidence  did  not  leave 
the  guilt  of  the  defendant  in  doubt  This 
court  has  often  held,  where  the  case  is  clear- 
ly made  out  against  the  defendant,  and  the 
Jury  has  so  found,  the  judgment  will  not  be 
reversed  for  errors  which  do  not  affect  the 
nubstantial  merits  of  the  case.     Every  citi- 


zen, when  charged  with  crime.  Is  entitled  to 
a  fair  trial  according  to  the  due  and  orderly 
course  of  the  law,  but  he  cannot  be  heard  to 
complain  if  an  error  is  committed  that  can- 
not operate  to  his  prejudice.  Cooper  v.  State, 
12  OkL  Cr. ,  152  Pac.  608. 

Upon  the  nndisputed  facts  and  the  law  as 
we  understand  it,  the  plaintiff  in  error  was 
ri^tfnlly  and  legally  convicted. 

The  judgment  of  the  county  court  of  Grady 
county  herein  is  therefore  affirmed. 

TUBMAN  and  ARMSTRONG,  JJ.,  concur. 


(64  Okl.  672) 

MISSOURI,  O.  &  G.  RY.  CO.  t.  DAVIS.   . 
(No.  5444.) 

(Supreme  Court  of  Oklahoma.    Not.  80,  1816. 
On  Rehearing,  Jan.  18,  1916.) 

(Syllabu*  hy  the  Court.) 

1.  TbIAI.  ®=3200  —  IRSTBUOTIONS  —  ISSUES  OF 

Fact. 
'Where  the  evidence  raises  a  cinestion  of 
fact,  for  the  jury  to  pass  upon,  it  is  the  duty 
of  the  court  to  instruct  the  jury  as  to  the  law 
applicable  to  the  issue  of  fact  raised  by  the  evi- 
dence. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  i  471 ;   Dec.  Dig.  <S=>200i] 

2.  Trial  €=9260— Refusal  of  Instbuctions 

GOVEBED. 

Where  the  instructions  given  by  the  court 
clearly  and  fairly  cover  the  law  as  to  a  partic- 
ular phase  of  a  case,  it  is  not  error  to  refuse 
requested  instructions  on  the  same  phase  of  the 
case. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  M  651-659;    Dec.  Dig.  <Ss>260.] 

3.  Masteb  and  Servant  <5=»125  —  Injurt  to 
■  Sebvant— Defective  Machinery— LiIabili- 

•m  of  Master. 

Where  an  employ^  is  injured  by  the  break- 
ing of  defective  machinery,  the  fact  that  the 
master  purchased  the  machinery  from  a  repu- 
table dealer  is  only  one  ingredient  of  evidence  on 
the  question  of  whether  he  has  exercised  rea- 
sonable care.  He  should  also  resort  to  such 
tests  as  are  reasonable  and  practicable,  consid- 
ering the  character  of  the  machinery  and  the 
danger  connected  with  its  operation. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant  Cent  Dig.  §§  243-251 ;  Dec  Dig.  «=» 
125.] 

On  Rehearing. 

4.  EVIDSNCB  «=9244— KKOWLEDaXi 

Where  what  is  called  the  U-bolt  in  a  wreck- 
ing machine  breaks,  causing  the  boom  pole  to 
fall  upon  an  employe  and  injure  him,  and  there 
is  evidence  that  the  foreman  of  the  wrecking 
crew,  inmiediately  after  it  had  broken,  remark- 
ed "that  he  was  expecting  that  to  break,"  held, 
that  such  remark  by  the  vice  principal  tends 
to  charge  the  employer  with  knowledge  of  the 
defective  condition  of  this  particular  part  of 
the  machine,  and  that  it  was  proper  to  submit 
this  evidence,  together  with  other  evidence  tend- 
ing to  show  knowledge  of  this  particular  de- 
fect to  the  jury. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  H  916-936;   Dec.  Dig.  «=>244.] 


arr>For  other  cases  gee  lame  topic  and  KBY-NUUBBR  in  all  Key-Numbered  DIgesU  and  Indexea 
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Commissioners'  Opinion,  Division  "So.  2. 
Error  from  District  Court,  Hogbes  County; 
John  Caruthers,  Judge. 

Action  by  Hiram  L.  Davla  against  tbe  Mis- 
souri, Oklahoma  &  Gulf  Railway  Company. 
Judgment  for  plaintiff,  and  defendant  brings 
error.    Affirmed  and  rehearing  denied. 

E.  R.  Jones  and  J.  O.  Wllholt,  both  of  Mus- 
kogee (Arthur  Miller,  of  Kansas  City,  Moi,  of 
counsel),  for  plalntUF  in  error.  Crump  & 
Skinner  and  W.  T.  Anglln,  all  of  HoldenriUe^ 
for  defendant  in  error. 

BRETT,  0.  This  action  was  commenced 
in  the  district  court  of  Hughes  county  by  the 
defendant  in  error,  Hiram  L.  Davis,  as  plain- 
tiff, against  the  Missouri,  Oklahoma  &  Gulf 
Railway  Company,  as  defendant,  to  recover 
damage  tor  alleged  personal  injuries.  The 
material  facts  are:  That  Hiram  L.  Davis, 
the  plaintiff  in  the  lower  court,  was  a  section 
hand  in  the  employ  of  the  defendant,  and  as 
such  was  called  out  in  May,  1012,  by  the  de- 
fendant to  assist  in  clearing  away  a  wreck 
which  bad  occurred  on  defendant's  read. 
The  pleadings  and  evidence  show  that  at  tbe 
time  the  alleged  injuries  were  received  plain- 
tiff was  acting  under  the  directions  of  the 
foreman  of  the  wrecking  crew.  While  doing 
this  the  wrecking  machine  broke,  and  caused 
the  Injuries  complained  of.  Plaintiff  by  prop- 
er pleadings  alleges  tliat  tbe  mat^nery  was 
defective,  and  charges  negligence  on  the  part 
of  the  defendant  In  furnishing  dangerous  and 
defective  machinery  with  which  to  do  this 
work.  There  being  no  question  raised  In  this 
court  as  to  tbe  pleadings,  it  Is  unnecessary 
to  further  set  them  out  The  cause  was  tried 
to  the  court  and  a  jury.  The  defendant  de- 
murred to  plaintiff's  evidence,  which  was 
overruled,  and  the  Jury  returned  a  verdict  for 
the  plaintiff  for  ^1,500,  which  became  a  judg- 
ment; and  tbe  defendant  appeals  from  this 
judgment. 

There  are  numerous  assignments  of  error, 
but  the  only  issue  before  this  court  is  one  of 
law;  as  tbe  facts  have  been  passed  upon  by 
tbe  jury,  and,  there  being  evidence  to  sustain 
their  verdict,  this  court,  as  has  often  been 
said,  will  not  attempt  to  weigh  the  evidence. 

[1,2]  The  defendant  (plaintiff  in  error) 
complains  of  a  portion  of  instruction  Mo.  2, 
given  by  tbe  court  That  portion  of  the  in- 
struction complained  of  is  the  following : 

"In  this  case  the  law  imposes  upon  the  defend- 
ant company  the  positive  duty  to  have  used  rea- 
sonable care  in  seeing  that  the  derrick  and  boom 
pole  and  tbe  U-bolt,  and  other  attachments  of 
the  wrecking  machinery  were  so  constructed  as 
to  have  been  in  a  reasonably  safe  condition,  and 
it  was  the  positive  duty  of  the  defendant  compa- 
ny to  see  that  the  machinery  and  appliances 
used  were  sound,  and  the  failure  of  the  company 
to  provide  sound  machinery  to  do  the  work  of 
oiearing  away  tbe  wreck  and  to  provide  reason- 
ably safe  eqmpments  for  that  purpose,  taking  in- 
to consideration  the  character  of  tbe  work  to  be 
performed  by  its  employes  white  engaged  in  the 
service  of  the  company,  would  be  negligence,  un- 
der the  law,  on  the  part  of  the  defendant 


The  cbmplalnt  Is  that  this  portion  of  the 
Instruction  is  inapplicable  to  tbe  facts  in  the 
case;  that  there  was  no  evidence  as  to  the 
defective  condition  of  tbe  machinery  offered 
by  the  plaintiff.  But  this  contention  is  not 
supported  by  tbe  record.  One  witness  with- 
out objectlou  testified  that  immediately  fol- 
lowing the  injury  of  the  plaintiff,  fbe  fore- 
man said: 

"I  told  them  if  they  did  not  fix  that  thing  ap, 
somebody  would  get  killed.  Q.  What  was  he 
talking  about?  A.  The  wrecker,  I  reckon; 
said  he  told  them  fellows  if  they  did  not  fix  that, 
that  it  was  going  to  kill  somebody.  Q.  What 
did  he  say;  anything  else?  A.  Yes,  air.  Ha 
said  it  come  pretty  nigh  killing  somebody  last 
night" 

Several  other  witnesses  testified  to  these 
same  remarks.  We  tblnk  this  evidence  clear- 
ly raised  the  question  of  the  condition  of  the 
machinery,  and  justified  tbe  instruction  com- 
plained of.  But  this  Instruction,  among  other 
precautionary  admonitions^  further  charged 
the  jury  that: 

"The  railroad  company  is  not  to  be  held  as 
guaranteeing  or  warranting  absolute  safety  to 
the  plaintiff,  nor  is  It  bound  to  furnish  the  saf- 
est machinery  nor  to  provide  the  best  methods 
for  its  operation  in  order  to  save  itself  from  le- 
sponsibiUty  to  accidents  resulting  from  ita  use. 
If  the  machinery  and  appliances  used  be  of  or- 
dinary safe  character,  properly  equipped  with 
reasonably  safe  appliances,  and  in  sound  reiMir, 
and  such  as  can,  with  reasonable  care  be  used 
without  danger  to  its  employes,  that  is  all  that  is 
required,  and  when  it  has  exercised  that  degree 
of  prudence  and  core  that  an  ordinary  reason- 
able prudent  man  would  provide  in  guarding 
against  accidents  or  injuries  himself  under  like 
circumstances,  it  has  exercised  aU  the  duty  that 
the  law  has  imposed  upon  it  to  the  plaintiff." 

The  instruction,  taken  as  a  whole,  we  think, 
was  very  clear,  accurate,  and  fairly  stated 
the  law  applicable  to  tbe  facts  in  tbe  case. 

The  defendant  further  complains  of  the 
court's  refusal  to  give  two  requested  instruc- 
tions, which  are  to  the  effect  that  tbe  defoid- 
ant  Is  not  liable  for  latent  defects,  which  by 
reasonable  diligence  could  not  be  detected. 
But  this  proposition  was  fully  and  dearly 
covered  by  No.  3  of  the  instructions  given  by 
tbe  court  and  this  contention  is  wholly  with- 
out merit 

[3]  The  further  complaint  is  tbat  the  court 
refused  requested  instruction  No.  16,  which 
Is  as  follows : 

"The  court  instructs  tbe  Jury,  as  a  matter  of 
law,  that  a  master  who  bnys  machinery,  tools, 
appliances,  or  materials  from  a  reputable  maker 
and  who  also  uses  reasonable  care  in  inspecting 
and  setting  the  same  up  and  putting  them  into 
u^e  or  operation  is  not  liable  to  an  employ^ 
for  injury  resulting  from  the  negligence  of  tbe 
maker  of  the  material  or  in  his  doing  the  work 
in  an  improper  manner." 

This  Instruction,  we  think,  imperfectly 
states  the  law  on  the  question,  and  was  prop- 
erly refused.  The  master  cannot  rely  simply 
upon  the  reputation  of  the  dealer  from  whom 
be  purchases,  and  "reasonable  care  in  in- 
specting and  setting  up  tbe  machinery  and 
putting  It  into  operation,"  but  be  must  also 
resort  to  such  tests  as  are  practicable,  and 
reasonable,  considering  the  character  of  the 
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macblnezy,  and  the  dangers  connected  with 
Its  operation.  It  Ib  often  the  case  that  the 
mere  vlaual  inspection  is  insulfldent,  and  of 
bat  little  practical  ralue.  As  said  by  Mr. 
Thompson : 

"The  fact  that  the  master  purchases  the  ma- 
chine, tool,  or  appliance  from  a  reputable  man- 
ufacturer does  not  excuse  his  own  uegUgRnce  in 
inspecting  it,  in  testing  it,  and  in  setting  it  up, 
but  is  a  circumstance  entering  into  the  general 
ingredient  of  evidence,  speaking  on  the  question 
tvhether  or  not  he  has  exercised  leasonable  care 
in  the  premiseo."  4  Thomitson  on  NegUgenoe,  | 
3900. 

And  we  think  this  1b  the  correct  rule,  and 
the  fact  that  the  master  purchased  the  ma- 
chinery from  a  reputable  dealer  i>  only  an  in- 
gredient of  evidence  on  the  question  of  wheth- 
er or  not  he  has  exercised  reasonable  care  in 
the  premises.  And  taking  the  instmction  as 
a  whole,  the  question  of  reasonable  care  was 
fairly  submitted  to  the  jury,  and  as  favorable 
to  the  defendant  as  the  law  would  warrant 
Hailey-Ola  Coal,C!o.  v.  Parker  et  aL,  32  Okl. 
642,  122  Fac.  632,-  40  Lu  B.  A.  (N.  S.)  1120; 
O.,  R.  I.  &  P.  Ky.  Co.  T.  Wright,  39  OkL  84, 
134  Pac.  427;  Rock  Island  Coal  Mining  Co. 
T.  Davis,  144  Pac  600,  not  yet  officially  re- 
ported. 

The  evidence  is  sufficient  to  sustain  the 
Judgment,  and  we  cannot  say  the  Judgment  is 
excessive.  We,  therefore,  recommend  tJiat 
the  Judgment  be  affirmed. 

PER  CURIAM.    Adoptetl  In  whole. 

On  Rehearing. 

BREXT,  C.  The  plaintlll  In  error  tn  its 
petition  for  rehearing  Insists  that  there  was 
an  utter  lack  of  evidence  to  show  negUgence 
of  any  kind  or  character  on  the  part  of 
plaintiff  in -error  to  submit  to  the  Jury;  that 
there  was  no  evidence  that  it  had  knowledge 
of  the  defective  condition  of  the  U-bolt  which 
broke,  and  that  the  U-bolt  was  so  hidden  and 
concealed  that  an  Inspection  of  it  was  im- 
possible; and  that  the  doctrine  of  res  ipsa 
loquitur  has  no  application  between  the  mas- 
ter and  servant. 

This  cause  was  not  tried  in  the  lower 
court,  nor  submitted  to  the  Jury  in  that 
court,  upon  tne  doctrine  of  res  ipsa  loquitur. 
Nor  was  that  doctrine  suggested  or  intimat- 
ed in  the  original  opinion.  On  the  contrary, 
instruction  No.  S,  referred  to,  but  not  set 
out,  in  the  original  opinion,  plainly  tells  the 
Jury  that  negligence  could  not  be  presumed 
from  the  fact  that  the  U-bolt  broke,  and  that 
the  defendant  (plalntUF  in  error)  cannot  be 
held  liable  for  latent  or  hidden  defects  In 
the  U-boIt,  which  could  not  have  been  known 
to  the  defendant  or  its  employes  by  the  exer- 
cise of  reasonable  diligence.  This  instruc- 
tion, quoted  verbatim,  is  the  following: 

"You  are  further  instrocted  that  yoa  cannot 
presume  that  the  defendant  was  negligent  from 
the  mere  fact  that  the  U-boIt,  sopporting  the 


boom  pole  In  question  and  described  hi  the  peti- 
tion, broke^  permitting  the  boom  pole  to  fall 
upon  the  back  of  the  plaintiiC  and  injuring 
him,  and  if  said  bolt  was  defective  by  reason 
'of  some  latent  or  hidden  defect,  which  could 
not  have  been  known  to  the  defendant  or  its 
employes  by  the  exercise  of  reasonaUe  diligence 
in  time  to  have  avoided  the  injury,  by  proper 
inspection  and  examination  of  the  machinery 
from  time  to  time,  taking  into  consideration 
the  character  of  the  work  and  the  strain  that 
was  being  required  of  It,  and  said  accident  was 
caused  as  the  result  of  the  breaking  of  the  U- 
bolt,  under  such  conditions,  then  the  plaintiff 
cannot  recover,  for  it  would  not  be  sucn  negli- 
gence on  the  defendant's  part  as  the  law  con- 
templates which  would  entitle  the  plaintiff  to 
recover." 

This  instmctlou  squarely  presented  the 
question  to  the  Jury,  as  to  whether  or  not 
under  the  evidence  adduced  in  their  hearing, 
the  defect  in  the  U-bolt  was,  as  contended  by 
the  defendant,  of  such  a  latent  or  hidden 
character  that  it  oould  not  be  known  to  the 
defendant  by  the  exercise  of  reasonable  dil- 
igence, and  told  them  plainly  that  negligence 
oonld  not  be  presumed  from  the  fact  that 
the  U-boIt  broke,  and  under  this  instruction  ' 
and  the  evidence  the  Jury  found  against  the 
contention  of  the  defendant 

[4]  In  addition  to  the  evidence  set  out  in 
the  original  opinion,  tending  to  show  that 
knowledge  of  the  defective  condition  of  the 
U-bolt  bad  been  brought  home  to  the  defend- 
ant the  witness  Barnes  testified  that  imme- 
diately after  this  U-bolt  had  broken,  the 
foreman  said  "  •  •  »  that  he  was  ex- 
pecting that  to  break,  or  looked  for  it  some- 
thing like  that"  What  would  be  the  reason- 
able Inference  to  be  drawn  from  this  lan- 
guage? That  the  foreman  was  referring  to 
something  that  had  not  broken,  or  to  the 
very  thing  that  had  broken?  At  that  time 
it  was  manifest  that  it  was  the  U-bolt  that 
had  broken,  and  that  this  was  what  had 
caused  the  accident;  and  to  Insist  that  this 
evidence  does  not  tend  to  bring  home  to  the 
defendant  knowledge  of  the  defective  condi- 
tion of  the  U-bolt  and  should  not  have  been 
submitted  to  the  Jury,  seems  to  us  absurd. 
That  was  the  very  gist  of  the  controversy. 
If  the  defendant  did  not  know,  and  could 
not  by  the  exercise  of  reasonable  diligence 
have  known,  that  the  U-bolt  was  defective, 
then  the  plaintifF  could  not  recover,  and  the 
court  so  instructed  the  Jury.  But  if,  on  the 
other  hand,  the  defendant  did  know,  orcotdd, 
by  the  exercise  of  reasonable  diligence,  have 
known  of  the  defective  condition  of  the  U- 
bolt  then  it  was  liable.  And  this  issue  was 
squarely  and  fairly  submitted  to  the  Jury. 

This  was  purely  an  issue  of  fact  which 
had  been  raised  by  the  pleadings  and  evi- 
dence, and  to  have  refused  to  submit  it  to 
the  Jury  would  have  been  error. 

We  recommend  that  the  petition  for  re- 
hearing be  denied. 

PER  CURIAM.    Adopted  in  wholtt. 
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inDLAND  SAVINGS  &  LOAN  CO.  ▼. 

NEIGHBOR  et  al.     (No.  5636.) 

(Supreme  Court  of  Oklahoma.     Jan.  11,  1016.)  i 

(Svttahui  by  the  Court.) 
MoBTOAOES   $=»275— Pdbobaseb  or  Mobtoaq- 
ED  Pbopebtt— Right  to  Question  Valid- 
ity. 

One  who  purchases  real  property  expressly 
subject  to  a  mortgage  thereon  is,  in  an  action  to 
foreclose  the  same,  precluded  from  asserting  the 
invalidity  of  such  mortgage  and  defending 
against  it  on  the  ground  that  it  is  not  fully  en- 
forceable against  his  grantor. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  §§  772-781, 1218;  Dec  Dig.  <8=»276.] 

Commissioners'  Opinion,  Division  No.  3. 
£<rror  from  District  Court,  Alfalfa  County; 
James  W.  Steen,  Judge. 

Action  by  the  Midland  Savings  &  Loan 
Company,  a  corporation,  against  Oma  J. 
Neighbor  and  others.  Judgment  for  defend- 
ants, and  plaintiff  brings  error.  Reversed 
and  remanded,  with  directions. 

Geo.  W.  Partridge^  of  Cherokee,  and  A. 
J.  Bryant,  of  Denver,  Colo.,  for  plaintiff  in 
error.  Titus  &  Talbot,  of  Cherokee,  for  de- 
fendants in  error. 

BLEAKMORB,  C!.  This  case  presents  er- 
ror from  the  district  court  of  Alfalfa  county. 
On  November  2,  1908,  Lincoln  H.  Burr  and 
wife  executed  and  delivered  their  bond  or 
note  for  the  principal  sum  of  $1,000  and  a 
mortgage  on  certain  real  estate  situate  in  the 
town  of  Cherokee,  Okl.,  securing  the  same, 
to  the  Midland  Savings  &  Loan  Company,  a 
building  and  loan  association  incorporated 
and  existing  under  the  laws  of  the  state  of 
Colorado,  and,  by  compliance  with  the  law, 
authorized  to  dp  business  in  this  state.  By 
the  terms  of  said  bond  the  makers  bound 
themselves  to  pay  to  the  association,  at  its 
office  in  Denver,  Colo.,  the  sum  of  $24  on  or 
before  the  last  day  of  each  month,  of  which 
amount  $14  was  a  monthly  Installment,  due 
upon  35  shares  of  the  capital  stock  of  the 
association,  $8.33  was  monthly  interest  upon 
the  principal  sum,  and  $1.67  a  premium  pay- 
able monthly  upon  said  principal,  and  also 
such  fines  as  should  accrue  upon  delinquent 
payments  for  said  stock,  interest  and  premi- 
um, according  to  the  by-laws  of  the  company, 
until  the  principal  sum  should  be  paid  In 
full  as  provided  In  the  bond  and,  further, 
that  In  the  event  of  default  in  the  payment 
of  any  of  said  monthly  payments,  the  associa- 
tion should  have  its  option  of  declaring  the 
principal  sum  due  and  payable  at  once,  and 
in  case  of  suit  to  pay  an  attorney's  fee  of 
$100.  On  April  10,  1911,  Burr  and  wife  con- 
veyed the  mortgaged  property  to  the  defend- 
ant Oma  J.  Neighbor,  who,  as  part  of  the  pur- 
chase price  thereof,  expressly  assumed  the 
obligation  of  said  bond,  and  agreed  to  pay 
the  indebtedness  evidenced  thereby,  said 
agreement  being  as  follows: 


"The  Midland  Savings  ft  Loan  Company,  Den- 
ver, Colorado — Gentlemen:  In  accepting  lot  num- 
bered 8  in  block  numbered  21  in  the  town  of 
Cherokee,  county  of  Alfalfa  and  state  of  Okla- 
homa, according  to  the  recorded  plat  thereof,  and 
the  assignment  of  your  certificate  numbered 
0346,  representing  thirty-five  shares  of  stock, 
from  Lincoln  H.  Burr,  1  accept  the  same  subject 
to  the  mortgage  held  by  your  company  on  the 
said  property,  and  assume  and  agree  to  pay  said 
mortgage  indebtedness,  and  to  own  and  carry  the 
said  shares  of  stock,  according  to  the  contract 
of  said  Lincoln  H.  Burr,  as  a  part  payment  of 
the  purchase  price  of  said  property.  Kospectfol- 
ly,  Oma  J,  Neighbor  and  witness  S.  W.  HilL" 

Subsequently  Oma  J.  Neighbor  and  J.  W. 
Neighbor  conveyed  said  projjcrty  to  the  de- 
fendant F.  R.  Zacharias,  subject  to  said  mort- 
gage. Numerous  payments  were  made,  ap- 
parently in  compliance  with  the  provisions 
of  said  obligation,  by  defendants  and  their 
predecessors  In  Interest,  the  last  being  on 
August  11,  1911.  Defendants  having  default- 
ed In  the  payment  of  certain  installments, 
due  according  to  the  terms  of  the  bend,  the 
association  exercised  Its  option  to  declare 
the  whole  amount  immediately  payable,  and. 
on  July  1,  1012,  brought  this  action,  rlaiming 
the  sum  of  $776.06,  Including  an  attorney's 
fee  of  $100. 

Defendants  contended  that  the  bond  and 
mortgage  in  suit  constituted  an  Oklahoma 
contract,  governed  and  to  be  construed  by 
the  law  of  this  jurisdiction;  that  such  con- 
tract did  not  comply  with  the  law  of  this 
state  relative  to  building  and  loan  associa- 
tions; that  the  premiums  collected,  and 
sought  to  be  collected,  were  ilxed  and  exacte«l 
by  arbitrary  rule  of  the  association,  and 
were  not  determined  and  accepted  as  the  re- 
sult of  competitive  bidding,  as  required  by 
law ;  that  the  contract  Is  usurious ;  tbnt 
plaintiff  Is  entitled  to  collect  only  the  princi- 
pal sum  of  $1,000,  with  the  minimum  rate 
of  Interest  thereon,  etc.  The  court  found 
and  adjudged: 

"That  plaintiff  had  not  required  bids  from  its 
stockholders  for  preference  of  loan,  and  that  the 
loan  was  made  without  any  such  bids  as  required 
by  law,  but  by  an  arbitrary  rule  of  the  com- 
pany,  and  that  premium  so  paid  by  the  defend- 
ant was  paid  on  said  arbitrary  basis,  and  cot 
as  the  result  of  any  bidding  for  said  loan,  and 
the  said  contract  is  usurious ;  and  that  plaintiS 
is  not  entitled  to  the  privileges  granted  to  a 
building  and  loan  association  under  the  laws  of 
this  state;  and  that  by  reason  thereof  plaintiS 
is  entitled  to  interest  at  6  per  cent,  on  tiie  orig- 
inal bond  from  its  date  to  this  day,  lesE  the 
several  sums  of  money  paid  thereon,  as  shown 
by  plaintiff's  petition  herein ;  and  the  court  fur- 
ther finds  that  plaintiff  took  possession  of  the 
property  under  foreclosure  of  this  action  prior 
to  the  1st  day  of  November,  1912,  and  has  oc- 
cupied the  same  since,  and  that  the  reasonable 
rental  value  thereof  is  the  sum  of  $20  per  month 
for  the  past  nine  months,  in  the  sum  of  $1S0, 
and  that  the  same  should  be  credited  on  the 
amount  found  due  the  plaintiS  herein ;  and  the 
court  finds  the  total  amount  due  the  plaintiff  on 
said  note  and  mortgage,  after  deducting  all  paj- 
ments  and  rents  as  aforesaid,  to  be  the  som  of 
$127.91,  to  bear  interest  at  6  per  cent,  per  an- 
num, and  plaintiff  is  allowed  $100  attomey'i 
fees,  to  be  taxed  as  part  of  the  costs  of  the  «e- 
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tion,  and  judgment  Is  entered  for  $127.91  debt 
and  $100  attorner's  fees." 

In  presenting  Its  assignments  of  error 
plaintiff  urges  that  the  defenses  sought  to 
be  Interposed,  were  they  otherwise  good,  can- 
not avail  defendants  In  this  case;  and  this 
is  the  only  question  we. deem  necessary  to 
consider.  Tiie  undisputed  facts  are  that  de- 
fendants iwirchased  the  mortgaged!  property 
expressly  subject  to  the  mortgage  of  plain- 
tiff. Under  such  circumstances  t4hey  are 
precluded  from  questioning  the  validity  of 
such  mortgage  on  any  of  the  grounds  as- 
serted by  them  to  defeat  Its  enforcement. 
This  doctrine  Is  established  In  this  jurisdic- 
tion by  Jones  v.  Perkins,  43  Okl.  734,  144  Pac. 
183,  and  U.  S.  Bond  &  Mtg.  Co.  v.  Keahey 
et  al..  No.  6945, 155  Pac.  557  (not  yet  official- 
ly reported).  In  the  latter  case,  Mr.  Justice 
Hardy,  speaking  for  the  court  said: 

"When  one  purchases  land  subject  to  a  mort- 
gage thereon,  the  land  conveyed  is '  effectually 
charged  with  the  incombrance  to  the  same  effect 
ns  if  the  purchaser  had  expressly  assumed  the 
payment  of  the  debt  or  had  himself  made  a  mort- 
gage on  the  land  to  secure  it,  and  under  such 
circumstances  the  purchaser  is  not  allowed  to 
defend  against  the  mortgage  he  baa  assumed  to 
pay  on  the  ground  that  it  is  not  valid  against  bis 
grantor;  for  having  purchased  the  premises 
subject  to  the  mortgage,  he  is  precluded  from  as- 
sailing its  validity.  Jones  et  al.  v.  Perkins,  144 
Pac.  183 ;  1  Jones  on  Mortgages,  iS  336,  744. 
Having  purchased  the  equity  of  redemption  in 
the  mor^aged  premises  and  agreed  to  take  the 
land  subject  to  the  mortgage,  the  amount  of  the 
mortgage  indebtedness  entered  into  the  consider- 
ation therefor,  and  if  he  be  permitted  to  defeat 
the  mortgage  on  the  ground  of  its  invalidity,  he 
would  thus  defraud  his  grantor  and  the  mort- 
gagee. This  would  be  speculation  upon  the  va- 
lidity of  a  contract  from  which  he  had  suffered 
no  barm,  and  would  ,  permit  him  to  withhold 
money  to  which  be  had  no  right,  and  without 
any  consideration.  In  theory  he  has  deducted 
the  amount  of  the  mortgage  from  the  purchase 
price,  and  it  would  clearly  be  inequitable  to 
allow  him  to  urge  the  invalidity  of  the  mortgage, 
and  retain  the  amount  thereof  which  was  in 
effect  furnished  by  bis  grantor,  and  not  apply  it 
to  the  discharge  of  mortgage.  Selby  v.  Sanford 
[7  Kan.  App.  781]  64  Pac  17 ;  Green  v.  Hous- 
ton, 22  Kan.  38;  Johnson  v.  Thompson,  129 
Mass.  398;  Foy  v.  Armstrong  [113  Iowa,  629] 
85  N.  W.  753;  TrusdeU  v.  Dowden,  47  N.  J. 
Eq,  396,  20  Atl.  972 ;  Fuller  &  Co.  v.  Hunt,  48 
Iowa,  163;  Brosseau  v.  Lowy  [209  111.  405] 
70  N.  B.  901 ;  Hiner  v.  Whitlow  [66  Ark.  121] 
49  S.  W.  353  [74  Am.  St.  Rep.  74]  •  Gerdine  v. 
Menage  [41  Blinn.  417]  43  N.  W.  91 ;  Gregory 
V.  Arms  [48  Ind.  App.  562]  96  N.  E.  196; 
Batts  V.  Middlesex  Banking  Co.  [28  Tex.  Civ. 
App.  515]  63  S.  W.  104a" 

See,  also,  Hlgbee  v.  ^tna  Bldg.  &  Loan 
Ass'n,  26  Okl.  327,  109  Pac.  236,  Ann.  Oas. 
1912B,  223.       . 

It  appears  from  the  evidence  that  the 
plaintiff  in  some  manner  had  acquired  pos- 
sessicm  of  the  mortgaged  property  nine 
months  prior  to  the  trial,  the  rental  value 
of  which  Is  shown  to  be  $20  per  month. 
Tbere  Is  also  the  statement  of  Its  agent  that 
he  collected  $140  rentals  therefrom, .  which 
"went  into  the  property."  However,  no  show- 
ing is  made  as  to  how  the  same  went  into 


the  property,  whether  for  necessary  repairs 
or  otherwise,  The  court  allowed  defendants 
credit  for  the  full  nine  months,  or  $180.  It 
Is  Impossible  from  the  evidence  to  determine 
what  amount,  if  any,  should  be  credited 
upon  the  debt  by  reason  of  such  rentals. 

The  judgment  should  be  reversed  and  the 
cause  remanded,  with  directions  to  the  trial 
court  to  ascertain  the  exact  amount  due 
plaintiff  under  the  terms  of  its  contract,  to 
require  an  accounting  of  the  rental  value  of 
the  property  while  In  possession  of  plaintiff, 
allow  defendants  credit  therefor,  less  any 
sums  actually  expended  for  necessary  repairs, 
and  render  judgment  accordingly. 

PER  CURIAM.    Adopted  In  whole. 


(54  Okl.  6S1) 
OHBNAUI/T  V.  MAUER  MERCANTILE  CO. 

(No.  6006.) 
(Supreme  Court  of  Oklahoma.     Jan.  11,  1916.) 

(ByUalnit  ly  the  Court.) 

1.  Sales  iS=»64— Contract  or  Sale— Option. 

A  contract  worded  as  foUowa :  "The  seller 
agrees  to  sell  and  the  buyer  agrees  to  buy  upon 
the  terms  as  stated  herein,"  is  not  an  optional 
contract  upon  the  part  of  the  buyer,  but  is  bind- 
ing upon  both  parties. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  I  156;    Dec.  Dig.  <&=>e4.] 

2.  Appeal  and  EbboB'  <S=>173^—  (Xanok  ot 
Contention— Depenbb— Sales. 

A  party  entered  into  a  contract  to  ijurcbase 
a  certain  amount  of  goods  by  a  certain  date. 
Sixty  days  before  the  expiration  of  said  time 
the  seller  shipped  to  the  buyer  the  total  amount 
of  said  goods.  The  buyer  refused  to  accept  the 
same  and,  after  the  expiration  of  said  time  men- 
tioned in  the  contract,  suit  was  instituted  upon 
the  account  The  party  set  up  as  his  defense 
that  the  contract  gave  him  an  option  to  purchase 
the  goods  by  said  date  and  was  not  binding  up- 
on him  until  he  elected  to  exercise  the  same. 
Held,  where  the  defense  was  based  opon  that 
ground  alone  in  the  trial  courtv  he  will  not  be 
heard  for  the  first  time  to  urge  jrpon  appeal  that 
the  goods  were  prematurely  shipped. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  1079-1089,  1091-lOM, 
1095-109S.  1101-1120:  Dec.  Dig.  «=3l73.] 

3.  Appeal  and  Ebbob  ®=9l027  —  Habmless 
Ebbob— Intebpbetation  or  Contbact. 

Ordinarily  it  is  the  sole  province  of  the 
court  to  interpret  a  contract  introduced  in  evi- 
dence; but  where  the  court  erroneously  leaves 
the  interpretation  to  the  jury,  and  the  jury  plac- 
es the  correct  construction  thereon,  the  error  of 
the  court  does  not  prejudicially  affect  the  rights 
of  the  complaining  party. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  f  4033 ;  Dec  Dig.  <S=p>102"  ; 
Trial.  Cent  Dig.  {  124.] 

4.  Appeal  and  Ebbob  ^=3273  —  Pbesenta- 
TioN  Below— iNSTBDCTioNS— General  Ex- 
ception. 

A  general  exception  to  the  entire  instruc- 
tions saves  nothing  for  review  here. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  ij  1590,  1606,  1620-1623, 
1625-1630,  1764;  Dec  Dig.  <g=j273;  Trial, 
Cent  Dig.  {{  690,  965.] 
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Commissioners'  Opinion,  piylsion  Xo.  4. 
Error  from  County  Court,  Mcintosh  County; 
Ben  D.  Gross,  Judge. 

Action  by  tbe  Mauer  Mercantile  Company, 
a  cori>oration,  against  6.  S.  Chenault  Judg- 
ment for  plaintiff,  and  deftodant  brings  er- 
ror.  Affirmed. 

Charles  R.  Freeman,  of  Checotah,  for  plain- 
tiff In  error.  McLaury  &  Hopps,  of  Olilahoma 
City,  for  defendant  In  error. 

MATHEWS,  0.  The  parties  will  be  desig- 
nated here  as  tn  the  trial  court  On  the  14th 
day  of  May,  1010,  plaintiff  and  defendant 
executed  a  contract  wherein  it  was  stipulated 
that  the  plaintiff  agreed  to  sell,  and  the  de- 
fendant agreed  to  buy,  certain  merchandise, 
and  the  contract  contained  a  clause  to  the 
effect  that  the  goods  should  be  shipped  "as 
ordered  out  by  December  80, 1911."  The  de- 
fendant buyer  having  failed  to  "order  out" 
the  merchandise,  on  October  30,  1911,  the 
plaintiff  seller  shipped  the  same  to  the  de- 
fendant which  the  defendant  refused  to  ac- 
cept, whereupon  in  June,  1912,  the  plain- 
tiff instituted  suit  upon  the  account  The 
case  was  tried  to  a  jury,  which  found  for 
plaintiff,  and  defoadant  prosecutes  this  ai>- 
peal. 

[2]  The  main  question  in  this  case  is  wheth- 
er or  not  the  written  contract  betweoi  the 
parties  bound  the  defendant  to  purchase  the 
merchandise  mentioned  In  the  contract  by  the 
said  date  of  December  30,  1911,  or  merely 
gave  him  an  option  to  purchase  said  mer- 
chandise by  said  date  at  the  price  stated  In 
the  contract  Other  questions  arise  in  the 
case,  but  a  decision  on  this  point  practically 
decides  the  whole  case;  but  we  will  discuss 
the  assignments  in  the  order  in  whldi  de- 
fendant presents  the  same  In  his  brief. 

Defendant  first  complains  that  the  plain- 
tiff shipped  the  merchandise  in  controversy 
60  days  before-  the  expiration  of  the  contract 
and  without  any  order  from  the  defendant 
If  defendant  had  based  his  defense  upon  this 
point  in  the  trial  court.  It  Is  possible  he  might 
have  been  entitled  to  relief  of  some  nature; 
but  the  evidence  in  the  case  shows  that  de- 
fendant Informed  plaintiff,  prior  to  the  ship- 
ment that  he  would  not  comply  with  the 
contract  or  accept  the  merchandise.  This 
being  bis  state  of  mind  we  are  unable  to  see 
how  he  could  take  advantage  of  the  fact  that 
the  goods  were  prematurely  shipped.  No- 
where in  the  record  is  it  shown  that  the  de- 
fendant rejected  the  merchandise  on  that 
ground,  but  his  only  contention  throughout 
the  trial  was  that  the  contract  was  an  op- 
tional one,  and  that  he  was  not  bound  by  the 
contract  to  take  the  merchandise,  unless  he 
elected  to  do  so. 

[3]  The  defendant  next  complains  of  the 
action  of  the  court  In  leaving  to  the  jury  the 
doty  of  Interpreting  a  certain  clause  In  the 
contract  In  controversy.    Ordinarily  It  Is  the 


province  of  the  court  to  constme  and  Inter- 
pret written  contracts  when  Introduced  as 
evidence  in  the  case;  but  even  if  defendant 
be  correct  that  the  court  should  have  con- 
strued the  contract  In  the  case  at  bar,  yet, 
as  we  view  It,  the  construction  the  jury  idac- 
ed  on  the  contract  was  the  proper  one,  and 
therefore  the  actldn  of  the  court  here  com- 
plained of,  if  error,  did  not  pnejadlcially  af- 
fect the  rights  of  the  defendant 

[4]  The  defendant  next  urges  that  if  the 
plaintiff  was  entitled  to  recover  at  all  it 
conld  only  recover  the  difference  In  the  mar- 
ket value  of  the  goods  and  the  contract  price 
for  which  they  were  sold  to  defendant,  and 
complains  of  the  court's  instruction  on  this 
I)oint  to  the  effect  that  If  the  jury  found 
for  the  plaintiff  that  the  measure  of  its  dam- 
ages would  be  the  contract  price  of  the  mer- 
chandise in  controversy.  An  examination  of 
the  record  reveals  that  the  only  exception  to 
the  court's  instruction  reserved  by  the  de- 
fendant was  a  signed  stipulation  between  the 
attorneys  to  the  effect  that  a  general  excep- 
tion may  be  reserved  to  all  of  the  instruc- 
tions given  by  the  court  It  has  long  since 
become  the  settled  law  of  this  jurisdiction 
that  such  an  exception  saves  nothing  for  re- 
view here. 

[1]  This  brings  us  to  the  controlling  propo- 
sition In  this  case,  and  that  is.  Was  the  con- 
tract an  optional  one?  In  interpreting  this 
contract  we  see' no  room  for  argument  The 
language  used  is  clear  and  unequivocal,  and 
to  the  effect  that  the  parties  thereto  bind 
themselves  in  positive  terms.  The  language 
used  therein  la  as  follows:  "The  seller  agrees 
to  sell,  and  the  buyer  agrees  to  buy,  upon  the 
terms  as  stated  herein."  If  there  had  been 
an  omission  of  the  words,  "the  buyer  agrees 
to  buy,"  then  appellant's  contention  that  it 
was  an  optional  contract  upon  the  part  of 
the  buyer  might  be  correct;  but  the  buyer 
bound  himself  here  In  almost  the  same  lan- 
guage that  bound  the  seller.  In  all  the  cases 
cited  by  appellant  we  find  the  contracts  to 
have  been  unilateral,  and  not  bilateral,  as  is 
the  contract  under  consideration.  The  only 
option  the  buyer  was  given  here  was  the 
right  to  order  out  the  merchandise  at  sach 
time  as  he  might  elect  up  to  December  90, 
1911. 

We  recommend  that  the  judgment  be  af- 
firmed. 

PER  CURIAM.    Adopted  in  whole. 

'~°°°°"  (M  Okl.  647) 

THOMPSON,  County  Jndge,  t.  STATE  «x  rel. 

FICKXIN  et  al.     (No.  6807.) 
(Supreme  Court  of  Oklahoma.    Jan.  U,  1916J 

(ByOaJtut  by  the  OourtJ 

1,  BXEOUTOBS  AND   ADmNIBTRATOBB  ^920  •• 

Appointmbnt  of  Aohinisibatob— Right  or 
Appeai/— PAsmts. 

Where  an  administrator  is  appointed  by  a 
coanty  court  a  party  In  interest  who  is  not  a 
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party  to  tlie  proceeding,  but  who  !b  entitled  by 
law  to  be  heard  therun,  by  making  affidavit, 
giving  notice  of  appeal  and  tendering  a  solvent 
bond  with  sureties,  the  aufllciency  of  which  said 
bond  is  unobjectionable,  and  thus  duly  complies 
with  sections  6503  and  6506,  Rev.  Laws  1910, 
Is  entitled  to  an  appeal  to  the  district  court. 

[Ed.  Note. — For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  i§  83-106;  Dec. 
Dig.  ^s>20.] 

2.  Mandaitds  «=357— Rbhedt  Against  Coim- 
TT  Jt;  DOB— Appeal  vsou  Affoirtmsnt  or 

ASMiniKniATOB. 

Where  a  judge  of  a  county  conrt  in  the  ex- 
ercise .of  probate  jurisdiction  refuses  to  comply 
with  section  6513,  Rev.  Laws  1910,  a  party  in- 
terested in  a  matter  adjudged  by  said  conrt, 
where  the  party  taking  the  appeal  has  fully  com- 
plied with  sections  6603  and  6606,  Rev.  Laws 
1910,  and  tendered  a  bond,  which  is  unobjec- 
tionable as  to  form,  sufficiency,  or  solvency  of 
sureties  tiiereon,  mandamus  will  lie  to  compel 
him  to  comply  with  said  section. 

[Ed.  Note.— For  other  cases,  see  Mandamus, 
Cent  Dig.  {{  68,  114:-120;   De&  Dig.  <&=>57.] 

B.  Mawdamus  <s=>163— Petition— Demxtbbkb— 

Effect  as  Aomibbion. 

The  only  defense  that  can  be  interposed  to  a 
petition  for  writ  of  mandamus  la  by  answer. 
Where  a  demurrer  is  interposed  to  a  petition  for 
writ  of  mandamus,  the  same  will  be  treated  as 
an  answer  and  the  allegations  of  the  petition 
thereby  admitted  to  be  true. 

[Ed.  Note. — For  other  cases,  see  Mandamus, 
Coit.  Dig.  iS  841-843;   Dec  Dig.  «=»163.] 

Commissioners'  Oplnloi),  Division  No.  1. 
Error  from  District  Court,  Ottawa  County; 
Preston  S.  Davis,  Jndge. 

Mandamus  by  the  State,  on  the  relation  of 
E.  D.  Ficklln,  administrator  of  the  estate  of 
James  Welch,  deceased,  and  another,  against 
Vem  B.  Thompson,  Judge  of  the  County 
Conrt  of  Ottawa  County.  From  an  order 
granting  writ  of  mandamus,  defendant  brings 
error.    Affirmed. 

Tern  E.  Thompson  and  E.  0.  Fitzgerald, 
both  of  Miami,  for  plaintiff  in  error.  James 
S.  Davenport,  of  Vinlta,  for  defendants  in 
error. 

COLLIER,  C.  This  la  an  appeal  from  an 
order  of  the  district  court  of  Ottawa  county, 
awarding  a  peremptory  writ  of  mandamus, 
directed  to  and  CJommanding  Vem  E.  Thomp- 
son, as  county  judge  of  said  county,  "to  cer- 
tify to  the  district  court  all  the  papers  and 
01es  which  he  has  in  liis  court  relating  to 
tbe  appointment  of  administrator  In  probate 
No.  641  of  said  county  court  of  Ottawa  coun- 
ty, the  same  being  the  appointment  of  an  ad- 
ministrator in  the  matter  of  the  estate  of 
James  Welch,  deceased,  wherein  the  county 
court  appointed  J.  S.  Cbeyne  administrator, 
and  that  the  said  papers  be  certified  and 
transmitted  to  the  district  court  of  Ottawa 
county  as  of  the  date  the  said  petitioners  fil- 
ed their  affidavit,  notice,  and  bond,  and  that 
tbe  bond  of  the  said  appellants  be  approved 
as  of  the  date  it  was  presented  to  the  county 
court  for  approval."  Said  writ  was  granted 
upon  tbe  relation  of  E.  D.  Flcklin,  who  bad 
been  appointed  administrator  of  the  estate  of 


James  Welch,  deceased,  and  Helen  Welch, 
who  claimed  to  be  the  widow  of  said  deceas- 
ed, upon  an  appeal  from  an  order  of  the  coun- 
ty Court  of  Ottawa  county,  appointing  J.  S. 
Cbeyne  as  administrator  of  the  estate  of  aaict 
deceased. 

A  caretul  examination  of  the  notice  of  ap- 
peal, the  affidavit  made  therefor  and  filed  by 
said  petitioners,  shows  that  said  notice  of  ap- 
peal and  affidavit  were  in  strict  accord  with 
the  requirements  of  sections  6503  and  6505, 
Rev.  Laws  1910,  and  that  at  the  time  of  fil- 
ing said  notice  of  appeal  petitioners  tendered 
a  bond  in  the  amount  fixed  by  the  county 
judge  of  said  county,  which  bond  was  in 
strict  conformity  with  section  6506,  Rev. 
Laws  1910,  and  was  unobjectionable  as  to 
form  and  substance  and  solvency  of  the 
sureties  thereon.  Said  county  court  refused 
to  permit  said  appeal  and  to  send  to  the  clerk 
of  tbe  district  conrt  of  Ottawa  county  a  cer- 
tified copy  of  the  order  sought  to  be  appealed 
from,  and  of  tbe  matter,  records,  papers,  and 
proceedings  in  the  case,  as  be  was  required  to 
do  by  section  6613,  Rev.  Laws  1910.  From 
the  order  granting  said  writ  of  mandamus 
this  appeal  is  prosecuted. 

[1-3]  Section  6503,  Rev.  Laws  1910,  pro- 
vides: 

"A  person  interested  in  tbe  estate  or  funds  af- 
fected by  the  decree  or  order,  who  was  not  a 
party  to  the  special  proceeding  in  which  it  was 
made,  but  who  was  entitled  by  law  to  be  beard 
therein,  upon  his  application,  or  who  has  ac- 
quired, since  the  decree  or  order  was  made,  a 
right  or  interest  which  would  have  entitled  him 
to  be  heard,  if  it  had  been  previously  acquired, 
may  also  appeal  as  prescribed  in  this  article. 
The  facts  which  entitle  such  person  to  appeal, 
must  be  shown  by  an  affidavit  which  must  be 
filed  with  the  notice  of  appeal." 

Therefore  it  was  the  duty  of  said -county 
judge  to  send  to  the  district  court  of  Ottawa 
county  a  certified  copy  of  the  order  appealed 
from,  and  of  the  minutes,  records,  papers, 
and  proceedings  in  the  cause,  regardless  of 
whether  or  not  there  was  any  merit  In  the 
appeal,  as  to  which  he  had  no  Jurisdiction  to 
determine. 

Plaintiff  in  error  demurred  to  tbe  petttion, 
which  demurrer  was  overruled.  Section  4915, 
Rev.  Laws  1910,  provides: 

"No  other  pleading  or  written  allegation  is  al- 
lowed than  the  writ  and  answer;  these  are  the 
pleadings  in  the  case,  and  have  the  same  effect, 
and  are  to  be  construed  and  may  l>e  amended  in 
the  same  manner  as  pleadings  in  a  civil  action; 
and  the  issues  thereby  joined  must  be  tried,  and 
the  further  proceedings  thereon  had,  in  the  same 
manner  as  in  a  civil  action." 

As  will  be  seen,  this  statute  does  not  pro- 
vide for  raising  an  issue  by  demurrer;  but 
where  one  has  been  interposed,  it  will  be 
treated  as  an  answer,  admitting  all  the  facts 
stated  in  the  petition,  vrith  a  challenge  of 
their  sufficiency  to  authorize  the  writ  See 
the  following  cases:  Ellis  et  al.  v.  Arm- 
strong, 28  OW.  811,  114  Paa  827;  Kerr  v. 
State  ex  rel.,  33  Okl.  HI,  124  Pac  284;  Bd. 
Med.  Examiners  v.   GuUey,  41  Okl.  63,  136 
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Pac.  1083;  McLeod  ▼.  Graham,  6  Okl.  Cr.  197, 
118  Pac.  160.  . 
Section  6516,  B«y.  Laws  1910,  provides: 
"If  the  judge  of  the  county  court  neglect  or 
refuse  to  make  or  transmit  such  certified  copies 
as  are  hereinbefore  required  to  be  transmitted 
to  the  cleric  of  the  district  court  in  cases  of 
appeal,  he  may  be  compelled  by  the  district  court 
by  an  order  entered,  upon  motion,  to  do  so ;  and 
be  may  be  fined,  as  for  contempt,  for  any  such 
neglect  or  refusal.  A  certiSed  copy  of  such  or- 
der may  be  served  upon  the  county  judge  by  the 
party  or  his  attorney." 

This  statute  (sectlop  6516),  vrhile  not  de- 
nominating the  order  to  be  issued  thereunder 
a  mandamus,  Is  a  provision  for  an  order  In 
eltect  the  same  as  mandamus,  being  an  order 
requiring  to  be  done  some  particular  thing 
therein  specified,  and  which  appertains  to  the 
office  or  duty  of  an  official.  Opinion  ot  Mar- 
shall, C.  J.,  In  Marbnry  v.  Madison,  1  Cranch, 
137,  168,  2  L.  Ed.  60. 

The  court  did  not  err  In  granting  the  per- 
emptory writ. 

Finding  no  error  In  the  record,  this  cause 
should  be  affirmed. 

PES  CURIAM.    Adopted  In  wholeu 


(S<  Okl.  EM) 

KING  et  aL  v.  FARRIS.    (No.  5326.) 
(Supreme  Court  of  Oklahoma.    Jan.  11,  1916.) 

(Syllalut  hy  the  Court.) 

Appeai.  and  Ebbob  $=3 101!^—  Findings  of 

CODBT— Evidence. 

Where  an  action  at  law  is  tried  to  the  court 
without  the  intervention  of  a  jury  upon  contro- 
verted questions  of  fact,  and  there  is  any  sub- 
stantial evidence  reasonably  tending  to  support 
the  findings  of  the  trial  court,  such  findings  will 
not  be  disturbed  on  the  weight  of  the  evidence. 

[Ed.  'Note.'^For  other  cases,  see  Appeal  and 
Error,  CeaX.  Dig.  S|  8990-3902;  Dec.  Dig.  «=» 
1012.1 

Commissioners'  Opinion,  Division  No.  8. 
Error  from  Superior  Court,  Pottawatomie 
County;  George  C  Abemathy,  Judge. 

Action  by  S.  W.  King,  Jr.,  and  others,  a 
copartnership  doing  business  as  King,  Col- 
lie &  Co.,  against  J.  A.  Farrls.  Judgment 
for  defendant,  and  plaintiffs  bring  error. 
Affirmed. 

Burwell,  Crockett  &  Johnson,  of  Oklahoma 
City,  for  plaintiffs  In  error.  L.  G.  Pitman,  B. 
E.  Hood,  and  J.  D.  Lydlck,  all  of  Shawnee, 
for  defendant  In  error. 

RITTENHOUSE,  C.  This  suit  was  insti- 
tuted upon  27  causes  of  action  arising  out 
of  a  contract  between  King,  Collie  &  Co.,  of 
Dallas,  Tex.  and  J.  A.  Farrls,  for  the  cot- 
ton !>eason  of  1908-09,  wherein  it  is  alleged 
that  H.  B.  Sherman  was  the  agent  of  the 
plaintiffs,  and  that  all  purchases  from  J.  A. 
Farrls  should  be  made  through  such  agent 
at  Shawnee  at  prices  to  be  designated  by 
him,  the  cotton  so  purchased  to  be  shipped 
to  compresses  designated  by  plaintiffs;  that 


the  defendant  was  to  guarantee  the  weights 
at  compresses,  and  the  grade  of  said  cot- 
ton should  be  determined  by  the  classlflca- 
tlons  given  by  the  plaintiffs  when  the  cotton 
reached  Dallas,  Tex. ;  that  when  the  cotton 
purchased  from  J.  A.  Farrls  during  said  sea- 
son had  been  classed  by  them  that  tbe 
amount  that  had  been  paid  on  drafts  drawn 
by  J.  A.  Farrls  was  (1,92L80  in  excess  of 
the  value  of  said  cotton  as  classed.  To  this 
petition  an  answer  was  filed,  setting  up  a 
counterclaim  on  each  cause  of  action.  It 
was  denied  that  under  the  terms  of  said 
contract  the  plaintiffs  were  to  arbitrarily 
grade  or  classify  said  cotton  or  any  part 
thereof;  that  said  cotton  was  to  be  graded 
and  classed  at  its  full  or  actual  grade  or 
classification  under  the  American  standard 
of  classification  of  cotton;  tliat  the  defend- 
ant was  to  be  allowed  tbe  same  grade  or 
classification  on  cotton  sold  to  plaintiffs  as 
plaintiffs  put  upon  said  cotton  under  the 
American  standard  Of  classification  when 
they  resold  the  same;  that  notwithstanding 
said  verbal  contract  and  agreement  as  afore- 
said to  grade  and  classify  all  cotton  accord- 
ing to  the  Ajnerlcan  standard  of  classlQca- 
tlon,  and  give  tbe  defendant  full,  true,  and 
correct  grades  and  classifications  upon  said 
standard  classification,  and  to  pay  said  de- 
fendant for  said  cotton  under  said  classifica- 
tion ;  that  these  plaintiffs  did  falsely,  know- 
ingly, and  arbitrarily  grade  and  classify 
said  cotton  much  lower  than  its  actual  and 
real  value,  had  it  been  graded  according  to 
the  American  standard  of  classification  for 
grading  cotton,  and  much  lower  than  the 
grade  or  classification  placed  upon  said  cot- 
ton by  these  plaintiffs  when  they  resold  the 
same,  and  that  the  returns  made  by  said 
plaintiffs  to  this  defendant  as  to  the  grades 
of  said  cotton  were  false  and  untme,  and 
not  according  to  said  American  standard  of 
classification,  and  that  said  returns  were 
known  to  be  false,  untrue,  and  Incorrect  at 
the  time  they  were  made  by  the  plaintiffs  to 
the  defendant,  and  that  said  returns  and 
classifications  of  said  cotton  made  as  afore- 
said were  for  the  purpose  of  cheating  and  de- 
frauding the  defendant  out  of  his  lawful 
and  legitimate  profits  in  said  cotton;  and 
praying  In  said  cross-petition  for  a  judgment 
against  the  plaintiffs  In  the  sum  of  $2,729.33. 
Upon  a  trial  before  a  referee,  a  finding  was 
made  and  Judgment  subsequently  rendered 
In  favor  of  defendant,  J.  A.  Farrls,  for  $2,- 
226.31.  Motion  for  a  new  trial  was  overrul- 
ed, and  the  cause  brought  here  for  review, 
wherein  the  plaintiffs  rely  upon  but  two 
questions:  First,  "What  the  contract  was?" 
and,  second,  "What  was  the  grade  of  the  cot- 
ton?" 

The  trial  court  found  that  in  the  fall  ot 
1908  the  plaintiffs  entered  into  an  oral  con- 
tract with  J.  A.  Farrls,  whereby  the  defend- 
ant was  to  purchase  cotton  during  the  sea- 
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son  of  1908  and  1909  at  pricea  furnished  by 
the  plalntlfts,  such  cotton  to  be  shipped  to 
compresses  to  be  designated  by  plaintiffs, 
samples  to  be  drawn  from  each  bale  and  sent 
to  W.  H.  Sherman,  at  Shawnee,  Okl.,  drafts 
with  bills  of  lading  attached  showing  num- 
ber of  bales  and  weight  at  compress  to  be 
made  upon  such  agent;  that  the  defendant 
was  to  guarantee  weights ;  that  In  final  set- 
tlement the  weights  at  the  compress  should 
govern;  that  afterwards  he  was  to  furnish 
an  additional  sample  to  be  sent  from  the 
compress  from  each  bale,  and  said  cotton  to 
be  classed  according  to  the  American  stand- 
ard of  classification,  and  the  defendant  in 
settlement  was  to  receive  the  benefit  of  such 
classification  under  which  they  resold  or  re- 
shipped  the  same;  that  In  addition  thereto 
plaintiffs  were  to  pay  the  costs  of  exchange. 
It  was  further  found  by  the  court  that  dnr- 
ing  said  cotton  season  Farris  bought  2,278 
bales  of  cotton,  shipping  the  same  In  the 
name  of  the  plaintiffs  to  different  compress- 
es; that  he  complied  In  all  things  vrlth 
the  terms  of  his  contract;  that  all  cotton 
purchased  "by  Farris  was  received  by  the 
plaintiffs,  and  statements,  called  "out-turns," 
showing  the  number  of  bales,  weight,  class, 
and  price,  were  given  to  the  defendant,  un- 
der which  out-turns  he  was  made  to  appear 
greatly  in  debt  to  plaintiffs,  but  that  the  said 
out-turns  were  false,  and  did  not  give  the 
lu-oijer  classification  as  agreed  upon — that  is, 
the  American  standard  of  classification,  and 
that  said  out-turns  did  not  grade  as  shown 
by  the  evidence;  that,  if  the  plaintiffs  had 
classed  the  cotton  in  their  out-turns  to  Far- 
ris according  to  the  shipping  class  given  it, 
they  would  have  been  largely  indebted  to  the 
defendant;  that  the  plaintiffs  by  letter  in- 
formed the  defendant  that  they  had  given 
him  the  benefit  of  their  shipping  class,  but 
the  court  found  that  the  statement  was  not 
true  at  the  time  when  made,  and  the  fail- 
ure of  the  plaintiffs  to  produce  the  invoices 
or  copies  of  invoices  under  which  they 
shipped  the  said  cotton,  showing  its  class, 
and  the  total  failure  of  the  plaintiffs  to 
make  any  explanation  between  their  out- 
turns and  shipping  class,  rendered  the  evi- 
dence of  the  plaintiffs  in  support  of  their 
petition  almost  worthless.  The  court  also 
found  that,  under  the  contract  as  shown  by 
the  evidence,  'none  of  the  plaintiffs'  causes 
of  action  were  sustained. 

The  plaintiffs  contend  that  the  evidence  of 
J.  A.  Farris  as  to  the  grade  given  the  cot- 
ton by  himself  and  witness  W.  A.  Thompson 
was  incompetent,  because  the  grade  was  not 
made  under  the  American  standard  of  clas- 
sification, and  therefore  it  is  urged  that 
there  is  a  failure  of  sufficient  evidence  on 
this  vital  point  to  support  the  Judgment  of 
the  trial  court.  This  is  not  so.  3.  A.  Farris 
testified  that  he  had  in  mind  the  American 
standard  of  classification  when  he  graded 


the  cotton,  and  that  he  reduced  the  grade 
under  the  American  standard  of  classifica- 
tion. Objections  were  made  to  this  evidence, 
because  the  cotton  was  classed  under  the 
classlflcations  contemplated  by  the  contract; 
but  the  plaintiffs  could  not  be  heard  to  com- 
plain, as  the  classifications  were  more  fa- 
vorable to  them  than  to  the  defendant  Had 
the  grading  been  above  the  American  stand- 
ard of  classifications,  then  the  plaintiffs 
would  have  a  Just  complaint.  W.  A  Thomp- 
son, a  witness  for  the  defendant,  also  testi- 
fied that  the  cotton  was  graded  according 
to  the  American  standard  of  classification, 
and  N.  B.  Sherman  testified  that  the  cotton 
he  examined  met  the  required  test,  and  the 
drafts  were  paid  upon  such  grades.  Several 
witnesses  testified  as  to  whether  the  cot- 
ton was  spotted  or  not.  There  was  evidence 
In  support  of  each  cause  of  action  set  forth 
in  the  counterclaim. 

The  contention  which  was  urged  before  the 
trial  court,  and  which  is  advanced  here,  is  that 
the  grading  of  the  cotton  by  the  plaintiffs  at 
its  office  in  Dallas  is  binding  upon  the  defend- 
ant The  trial  court  had  before  it  the  testi- 
mony relative  to  the  contract,  it  heard  the 
evidence  of  the  plaintiffs  as  to  how  the  cotton 
was  graded,  and  it  also  heard  the  evidence  on 
behalf  of  the  defendant  as  to  how  it  was 
graded  by  him.  There  was  a  positive  identi- 
fication by  the  defendant  and  his  witnesses 
of  the  grade  and  condition  of  each  shipment 
of  cotton.  This  was  not  true  as  to  the  wit- 
nesses for  the  plaintiffs,  as  It  was  admitted 
by  each  witness  offered  by  the  plaintiffs  that 
they  did  not  remember  having  graded  the 
Identical  cotton  in  controversy,  but  merely 
testified  to  the  general  system  of  grading,  ex- 
plaining how  they  >arrived  at  the  classifica- 
tion, and  procured  the  balance  of  their  in- 
formation to  which  they  testified  from  the 
records  In  their  office,  not  knowing  whether 
they  had  personally  graded  the  cotton  or  not. 
While  the  evidence  is  by  no  means  conclu- 
sive, and  In  some  respects  very  unsatisfac- 
tory as  to  fraud  having  been  perpetrated,  yet 
we  feel  that  there  was  some  competent  evi- 
dence supporting  the  contention  of  the  de- 
fendant that  there  was  a  mistake  In  the  clas- 
sification of  this  cotton,  and  the  trial  court 
was  justified  in  finding  for  the  defendant 
UbiB  case  was  tried  without  the  intervention 
of  a  jury  upon  the  controverted  questions  of 
fact  as  to  the  proper  classification  of  this 
cotton,  and  as  there  was  evidence  offered  by 
the  defendant  showing  a  classification  suf- 
ficient to  support  the  findings  of  the  trial 
court,  such  findings  will  not  be  disturbed  by 
this  court  on  the  weight  of  the  evidence. 

We  therefore  conclude  that  there  is  evi- 
dence in  this  record  reasonably  tending  to 
support  the  findings  of  the  court,  and  the 
judgment  should  therefore  be  affirmed. 

I     PE^R  CURIAM.    Adopted  In  whole. 
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WALKEE  V.  WALKEE.     (No.  6382.) 
(Supreme  Court  of  Oklahoma.    Jan.  11,  1916.) 

(SvUdbw  by  the  OourtJ 
Affkai.  Alf  d  Bbbob  «s>614—  Bxcobd  —  Gase- 

MaDB— GXBTiriOATB— DiauzssAL^ 

Where  certificate  of  the  trial  judge  to  the 
case-made  la  not  attested  b7  the  clerk,  nor  the 
seal  o{  the  court  attached,  the  appeal  moat  be 
dismisaed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  CiBnt  Dig.  $|  2T08-2713 ;  Dec  Dig.  ■&=> 
614.] 

Commlsslonera'  Opinion,  Division  No.  2. 
Error  from  District  Court,  Custer  County; 
John  B.  Tolbert,  Jadg<e. 

Action  between  Addison  Walker,  Ezecator 
of  Wm.  M.  Walker,  deceased,  and  Wesley  S. 
Walker.  From  the  Judgment  the  execator 
brings  error.    Dismissed.    . 

PhlUlI)8  &  Mills,  of  Clinton,  for  plaintiff  In 
error.  Darnell  &  Darnell,  of  Arapahoe,  for 
defendant  In  error. 

PER  CUBIAM.  The  case-made  Is  signed 
by  the  district  Judge,  but  is  not  attested  by 
the  clerk,  nor  Is  the  seal  of  the  court  attach- 
ed thereto.  Under  the  authority  of  Stallard 
V.  Knapp,  9  Okl.  591,  60  PacL  234;  OUgsch- 
lager  v.  Grail,  18  OkL  632,  76  Pac,  1131; 
Oklahoma  aty  ▼.  McKean,  89  OkL  300,  135 
Paa  19;  Tarkenton  v.  Carpenter,  150  Pac. 
482;  Board  of  Gom'rs  of  Creek  County  v. 
State  ex  rel.  Jones,  150  Paa  455 ;  In  re  Gar- 
land, 163  Pac.  153,  this  appeal  should  be 
dismissed. 

We,  therefore,  recommend  that  the  appeal 
be  dismissed. 

PER  CURIAM.    Adopted  tn  wholei 


(49  OU.  786) 

In  re  BACON'S  ESTATa 

WAKEIMAN  T.  6REENAN  et  aL 

(Now  7411.) 

(Supreme  Court  of  Oklahoma.    Jan.  11,  1016.) 

(SvUaiut  hv  (A«  Court.) 

1.  Apfeai.  and  ITbbob  «=>568— Case-Madz>^ 
Sbttlemknt— Notice  or  Timb  and  Pi.aob— 
Shxbiff'b  Retubn. 

Where  a  sheriff's  return  filed  in  this  court 
and  attached  to  the  case-made  which  Is  attached 
to  the  petition  in  error  shows  due  notice  to  de- 
fendant in  error  of  a  time  aod  place  when  and 
where  the  case-made  will  be  presented  for  set- 
tlement, but  the  certificate  of  the  trial  judge  set- 
tling the  same  omits  to  show  the  particular  place 
of  settlement,  and  only  shows  it  was  done  at  a 
time  corresponding  with  such  notice  and  within 
the  proper  judicial  district,  it  is  held  (1)  that 
such  return  is  prima  facie  evidence  of  such  no- 
tice, and  (2)  that  it  will  be  presumed,  in  the  ab- 
sence of  anytiiing  appearing  to  the  contrary,  that 
the  same  was  settled  at  the  place  specified  In 
the  notice. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {{  2623-2529;  Dec.  Dig.  <&=> 
668.] 


2.  Appeal  and  Bbbob  4=3565— Case-Uad»— 
Filing— DiBHissAi,. 

Where  a  petition  In  error,  without  case- 
made  attached,  ia  filed  in  this  court,  and  after* 
wards,  within  the  time  allowed  by  law  to  com- 
mence proceedings  in  this  court  to  review  a 
judgment  or  order  of  a  lower  court,  a  case-mad* 
IS  also  filed  in  tills  court,  and  then  or  later  at- 
tached to  the  petition  in  error,  there  is  at  least 
substantial  compliance  with  section  4442,  Stat. 
1893  (section  5240,  Rev.  L.  1910),  and  this 
court  acquires  jurisdiction. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  C!ent.  Dig.  8S  2507-2510,  2664;  Dec  Dig. 
<3=>505.] 

3.  Appeal  and  Ebbob  4=3562— Case-Made— 
Motion   to   Withdbaw   Lstixb  and  Rb- 

BFONSE. 

Where  a  letter  suggesting  and  the  trial 
judge*)]  response  refusing  amendments  desired  by 
defendant  in  error  to  a  case-made  are  attached 
thereto,  the  bare  statement  that  said  letter  and 
response  are  no  part  of  the  case-made,  but  were 
attached  without  authority  of  law  or  the  knowl- 
edge or  consent  of  the  defendant  in  error,  and  is 
a  private  letter  never  filed  in  the  trial  court,  is 
not  sufficient  to  require  this  court,  upon  request 
of  such  defendant  in  error,  to  grant  his  request 
to  withdraw  the  same. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §{  2495-2499 ;  Dee.  Dig.  «=3 
562.] 

Error  from  District  C!ourt^  Cioal  Coonty; 
Chas.  B.  Wilson,  Judge. 

Action  by  E.  I.  Wakeman,  formerly  gturd- 
lan  of  Ellen  Bacon,  a  minor,  against  Patsiy 
Greenan,  as  guardian  of  Ellen  Bacon,  and 
another.  Judgment  for  defendants,  and 
plaintiff  brings  error,  and  defendants  file 
motion  to  dismiss  and  ancillary  motions  to 
strike  sheriff's  return  and  withdraw  a  letter 
from  the  case-made.    Motions  overruled. 

Gordon  Fryer,  of  Atoka,  for  plaintiff  la 
error.  O.  T..  Rails,  of  Coalgate,  for  defend- 
ants in  error. 

THACKER,  J.  This  decision  Is  upon  a 
motion  by  defendant  In  error  to  dlsmlaw  the 
petition  in  error  herein,  and  also  upon  tbe 
former's  accompanying  motion  to  strike  a 
sheriff's  return  attached  to  the  case-made  to 
show  due  notice  of  presentment  of  case-made 
to  the  trial  judge  for  settlement,  and  also 
upon  the  first-mentioned  party's  request  for 
leave  to  withdraw  from  attachment  to  said 
case-made  a  letter  from  his  attorney  to  tbe 
trial  judge  suggesting  amendments  and  a  re- 
sponse thereon  by  the  latter  refusing  to  al- 
low the  same  and  stating  his  reasoas  there- 
for. Tbe  essential  facts,  when  not  expressly 
stated,  will  be  understood  from  the  points  de- 
cided. 

[1]  Tbe  statutes  (sections  4444,  4445,  Stat. 
1893,  the  same  being  sections  5242  and  5244, 
Rev.  It.  1910)  do  not  prescribe  any  mode  oC 
service  of  such  notice  of  presentment  of  case- 
made  for  settlement,  nor  any  mode  of  proof 
of  such  service;  and,  althougji  the  mode  o£ 
proof  adopted  In  the  instant  case  is  not  to 
be  commended,  said  sheriff's  return,  belns 
sufficient  in  form.  Is  prima  fade  proof  of 
such  service  (Jones  v.  Balsley  &  Rogera  et 
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aL,  2S  OkL  344.  106  Paa  830,  138  Am.  St 
Bep.  921,  and  B.  L.  McDonald  &  Co.  T. 
Swisher,  57  Kan.  205,  45  Pac.  593),  there  be- 
ing nothing  In  the  case-made,  nor  in  the  cer- 
tificate of  settlement  of  the  same,  and  no 
affidavit  or  other  evidence  otFered  by  the 
movant  that  the  recitals  In  said  return  are 
not  true.  The  certificate  of  the  Judge  settling 
the  case  recites  that  "on  this,  the  7th  day  of 

October,  1915,  In  the  county  of  ,  at 

-,  Oklahoma,  and  within  the  Twenty- 


Sixth  Judicial  district,  the  above  and  fore- 
galng  case-made  was  presented,"  etc.,  for 
settlement;  but,  notwithstanding  the  omis- 
sion of  the  county  and  the  place  therein  at 
which  the  case  was  settled,  it  will  be  pre- 
sumed, in  the  absence  of  anything  appearing 
to  the  contrary,  that  the  same  was  done  at 
the  place  stated  in  said  notice. 

[2]  The  mere  fact  that  the  petition  In  error 
was  first  filed  herein  without  the  case-made 
attached,  the  latter  being  filed  later  and  now 
attached,  both  filings  being  Within  the  six 
months  period  allowed  for  bringing  cases  to 
this  court  for  review,  does  not  defeat  the 
Jurisdiction  of  this  court,  and  is  not  a  ground 
for  dismissal. 

[3]  The  bare  statement  that  said  letter  and 
response  thereon  in  regard  to  amendments 
ot  the  case-made  is  no  part  of  the  case-made, 
and  was  attached  without  authority  of  law 
or  the  knowledge  or  consent  of  defendant  in 
error,  and  Is  a  private  letter  never  filed  In 
tbe  trial  court.  Is  not  sufficient  to  require  this 
court  to  permit  the  requested  withdrawal  by 
tbe  defendant  in  error. 

(49  Okl.  796) 

BOARD  OF  COM'RS  OF  CUSTER  COUNTY 

et  aL  V.  CITY  OF  CLINTON. 

(No.   7422.) 

(Supreme  Court  of  Oklahoma.    Jan.  11,  1916.) 

(Syllahut  ty  'the  Court.) 

1.  Taxation  <8=>914— Dkunqotnt  Taxbs  — 
Imtebest,  Penalties  and  FoaFEmxREs  — 
Disposition. 

By  section  2,  art  3,  e.  43,  Sess.  Laws  1896, 

?.  220,  amending  section  1,  art  10,  c.  70,  St 
893,  and  by  section  3,  art.  9,  c.  32,  Sess.  Laws 
1897,  p.  257,  it  was  proTidect  tliat  oil  interest 
penalties,  and  forfeitures  upon  delinquent  tax- 
es should  be  paid  into  tbe  county  sinking  fund. 
[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  {  1751 ;    Dec.  Dig.  €=»914.] 

2.  Taxation  «=>908— Dkxinquent  Taxes— Iw- 
tebest,  penai.tie8  and  fobfeitubeb— dis- 
POSITION—REPEAL  ov   Statute. 

Said  provisions  were  not  repealed  ^  the 
act  of  March  12,  1897,  amending  section  2,  art 
8,  c.  43,  Sess.  Laws  1895. 
.    [Ed.   Note.— For  other   cases,   see  Taxation, 
Cent.  Dig.  i  1740;  Dec.  Dig.  <S=>908.] 

8.  Taxation  «=>908  —  Delinquent  Taxes- 
Penalties— Disposition- Validity  OF  Stat- 
ute. 

Sections  6771  to  6775,  both  inclusive,  im- 
posing penalties  upon  delinquent  taxes  and  mak- 
ing provision  for  tbe  disposition  thereof,  are 
constitutional  and  valid. 

[Ed.  Note. — For  other  cases,  see  Taxation, 
Cent.  Dig.  {  1740;    Dec.  Dig.  «=3908.] 


4.  CowsTiTnTiONAL  Law  <S=»229,  284— EqtrAi. 

Pbotectioh— Due  Pbocess— Taxation. 
Such   statutes  do  not  deny  the  taxpa:rer 
tbe  equal  protection  of  the  laws,  nor  deprive 
him  of  his  property  without  due  process  of  law. 

[Ed.  Note. — ^For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  {|  685,  893-896;  Dec  Dig. 
<8=9229,  284.] 

Sharp,  J.,  dissenting. 

Error  from  District  Cour^  Custer  Coantjr ; 
Thomas  A.  Edwards,  Judge. 

Action  by  tbe  City  of  Clinton,  a  municipal 
corporation,  against  the  Board  of  County 
Commissioness  of  Custer  County  and  others. 
Judgment  for  plaintiff,  and  defendants  bring 
error.  Reversed  and  remanded,  with  direc- 
tions. 

A.  B.  Darnell,  of  Arapaho,  for  plaintifEs  In 
error.  Geo.  T.  Webster,  of  Clinton,  for  de- 
fendant in  error. 

HABDT,  J.  The  dty  of  Clinton  brought 
suit  in  the  district  court  of  Custer  county 
against  the  board  of  county  commissioners  of 
Custer,  county  and  Q.  D.  Witt,  treasurer,  and 
his  successors  in  office,  seeking  to  recover 
against  said  defendants  certain  sums  alleged 
to  be  due  plaintiff  as  penalties  upon  certain 
city  taxes  levied  upon  property  within  the 
corporate  limits  of  said  dty  of  Clinton.  Upon 
trial  of  tbe  case  Judgment  was  rendered  in 
favor  of  plaintiff  in  tbe  sum  of  $2,022.10, 
and  defendants  bring  error. 

[1-3]  Tbe  questions  of  law  involved  in  this 
case  with  reference  to  the  right  of  the  dty 
or  of  the  county  to  the  penalties  upon  such 
taxes  have  been  determined  In  No.  7214, 
Geo.  K.  Hunter,  County  Treas.,  ▼.  State  ex 
rel.  City  of  Shawnee,  154  Pac.  545,  in  which 
it  was  held  that  under  the  laws  in  force  at 
the  time  the  penalties  involved  accrued,  it 
was  the  duty  of  the  county  treasurer  to  pay 
same  into  the  county  sinking  fund,  and  to 
that  extent  the  ded^on  in  that  case  Is  con- 
trolling here. 

A  number  of  counsel  have  been  permitted 
to  appear  as  amid  curlie,  and  different  ques- 
tions have  been  presented  by  them,  one  of 
which  is  that  should  the  court  be  of  opinion 
that  the  county  was  entitled  to  the  penalties 
Involved  this  holding  would  not  be  conclu- 
sive In  an  action  brought  by  a  dty  having,  a 
charter  form  of  government  This  question 
is  not  involved  in  this  case,  and  was  not  pre- 
sented or  considered  In  case  No.  7214. 

It  Is  further  urged  by  counsel  that  U  the 
statute  be  construed  so  as  to  entitle  the 
county  to  said  penalties.  It  would  render  the 
statute  void  as  being  In  violation  of  various 
constitutional  provisions  regulating  tbe  levy 
and  collection  of  taxes. 

In  this  connection  it  is  well  to  observe 
that  the  penalty  is  not  properly  a  part  of 
the  tax,  and  that  neither  the  dty  nor  the 
county  levy  a  penalty,  but  on  the  contrary, 
tbe  Legislature  has  exercised  its  sovereign 
power  and  imposed  these  penalties  as  an  ad- 
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ditlonal  charge  or  puDlshment  for  delln- 
quendea  upon  the  part  of  the  taxpayer  In 
order  to  hasten  the  payment  of  the  taxes  due. 
The  penalty  is  not  created  by  the  levy  of  the 
tax,  nor  has  the  Legislature  authorized  the 
city  or  the  county  to  Impose  the. same,  and 
the  fund  being  created  by  the  Legislature,  it 
follows  that  the  Legislature  has  the  right  to 
dispose  of  said  fund  to  the  same  extent  as 
other  fines  and  penalties  arising  from  the 
violation  of  other  laws  of  the  state  or  the 
failure  to  perform  other  duties.  City  of  New 
Whatcom  v.  Boeder,  22  Wash.  570,  61  Pac. 
767;  Shultz  V.  Ritterbusch,  County  Treas., 
et  aL,  38  OkL  478,  134  Pac.  961. 

[4]  Neither  can  It  be  said  that  the  statute 
Imposing  said  penalties  and  regulating  the 
disposition  thereof  violates  any  of  the  pro- 
rlsloua  of  the  federal  Constitution.  Western 
Union  TeL  Co.  v.  Undiana,  165  U.  S.  304,  17 
Sup.  Ct  346,  41  L.  Ed.  725. 

The  judgment  of  the  court  is  therefore  re- 
versed, and  the  cause  remanded  to  the  trial 
court,  with  directions  to  enter  a  decree  for 
defendants.  AU  the  Justices  concur,  except 
SHiARP,  J.,  who  dissents. 

(M  ou.  640) 

STITCH  et  al.  v.  DANSINGBR  BROS. 

(No.  6779.) 

(Supreme  Court  of  Oklahoma.    Jan.  11,  1916.) 

(Si/Ualut  ly  thtt  Court.) 

Appeal  and  Ebbob  €=»773— Failure  to  File 

Brief— Revebsal. 

The  syllabuB  In  Messer  v.  White  Sewing 
Machine  Co.,  149  Pac.  1097,  is  adopted  as  the 
syllabus  in  this  case. 

[Ed.  Note.— For  other  cases,  see  Apoeal  and 
Error,  Cent  Dig.  {{  8104,  8108-3110;  Dec.  Dig. 
<8=9773.] 

Commissioners'  Opinion,  Division  No.  2. 
Error  from  County  Court,  Payne  County; 
W.  H.  Wilcox,  Judge. 

Action  between  N.  A.  Stitch  and  another 
and  Dansinger  Bros.  From  the  Judgment, 
the  parties  first  mentioned  bring  error.  Re- 
versed, and  remanded  for  new  trial. 

J.  M.  Springer,  of  Stillwater,  for  plaintiffs 
In  error.  Freeman  Miller,  of  Stillwater,  for 
defendant  In  error. 

PER  CURIAM.  This  cause  was  docketed 
In  this  court  on  November  11,  1913,  and  was 
submitted  on  December  6,  1915.  The  plain- 
tiff in  error  duly  filed  his  brief,  as  required 
by  the  rules,  on  August  14,  1915,  but  the  de- 
fendant In  error  has  filed  no  brief,  nor  asked 
for  an  extension  of  time;  or  given  any  rea- 
son for  not  doing  so.  We  have  examined  the 
record  and  brief  of  plaintiff  in  error,  and 
the  brief  reasonably  sustains  the  contentions 
therein. 

We,  therefore,  recommend  that  the  judg- 
ment l>e  reversed,  and  the  cause  remanded 
for  a  new  trlaL 

PER  CURIAM.    Adopted  In  whole. 


(M  OU.  trn) 
AUSTIN  v.  CAMPBELLk    (No.  6489.) 
(Supreme  Court  of  Oklahoma.    Jan.  11,  1916.) 

(Byllabut  by  t\e  Court.) 

Afpeai.  and  Ebbob  «=3773— Faildbs  to  Fxlb 
Bbiep— (Reversal  of  Jddouert. 

The  same  as  the  second  parairaph  of  the 

syllabus  in  Taylor  et  al.  v.  J.  H.  Wade  &  Co.. 

44  Okl.  294,  144  Pac.  659. 
[Ed.  Note.— For  other  cases,  see  Appeal  and 

Error,  Cent  Dig.  ||  3104, 3108-3110;  Dec.  Dig. 

4=37(3.] 

Commissioners'  Opinion,  Divlson  No.  2. 
Error  from  County  Court,  Bryan  Oounty ;  J. 
U  Rappolee,  Judge. 

Action  by  J.  L.  Austin  against  W.  L.  Camp- 
belL  Judgment  for  defendant,  and  plaintUf 
brings  error.    Reversed. 

Porter  Newman,  of  Durant,  for  plaintiff 
in  error.  W.  H.  Ritchey,  of  Durant,  for  de- 
fendant in  error. 

PER  CURIAM.  The  plaintiff  in  error  has 
served  and  filed  brief  in  this  cause,  and  the 
authorities  cited  therein  seem  to  reasonably 
sustain  the  assignments  of  error.  No  brief 
has  been  filed  by  the  defendant  in  error,  or 
no  reason  given  for  such  default 

Upon  the  authority  of  Taylor  et  aL  v.  J. 
H.  Wade  &  Co.,  44  Okl.  294,  144  Paa  559, 
and  cases  cited  therein,  the  prayer  of  the 
petition  In  error  is  granted,  and  the  judg- 
ment appealed  from  is  reversed,  and  the 
cause  remanded  to  the  trial  court,  with  di- 
rections to  sustain  the  demurrer  to  the  mo- 
tion to  modify  the  judgment,  and  to  take 
such  further  proceedings  therein  as  may  be 
consistent  with  the  law  and  procedure  in 
such  cases  provided. 

PER  CURIAM.    Adopted  in  whole. 


(49  Okl.  643) 

DRUMMOND  v.  DRUMMOND  et  aL 

(No.  7822.) 

(Supreme  Court  of  Oklahoma.    Jan.  11,  1916.) 

(ByUalu*  iy  th«  Court) 

1.  Action  ®=>64  —  Oommencbuent  —  Filino 
OF  Petition— Summons. 

Under  section  3931.  Stat  1893  (section 
4703,  Rev.  Laws  1910),  where  the  summons  in 
an  action  for  divorce  is  in  due  time  served,  the 
court  acquires  jurisdiction  of  the  res  or  sub- 
ject-matter of  the  action  as  of  the  date  of  the 
filing  of  the  petition  and  issuance  of  summon) 
thereon  by  virtue  of  the  doctrine  of  relation. 

[Ed.  Note.— For  other  cases,  see  Action,  Cent 
Dig.  f  S  725-734 ;   Dec.  Dig.  «=>64.] 

2.  Prohibition  ®=>5  —  Rioht  to  Reuedt  — 
Maintenance  of  Divobce  Suitb— Conflict- 
ing Jurisdiction. 

Where  a  husband  commenced  action  for  di- 
vorce against  bis  wife  in  the  district  court  of  a 
county,  and  thereupon  said  wife  commenced  ac- 
tion for  divorce  and  incidental  relief  against  him 
in  the  district  court  of  another  county,  and  it 
does  not  appear  that  there  is  or  will  be  any 
sharp  and  intolerable  conflict  of  jurisdiction  be- 
tween said  courts  against  which  there  is  no  ade- 
quate remedy  at  law,  the  writ  of  proliibition  will 
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not  issne  to  prevent  the  latter  conrt  from  exer- 
cising jurisdiction. 

[E3d.  Note.— For  other  cases,  see  Prohibition, 
Cent  Dig.  {|  20-30 ;  Dec.  Dig.  <^=>5.] 

Original  application  by  Lee  Dnunmond  for 
•writ  of  prohibition  to  prevent  the  district 
court  of  Olilahoma  county  from  exercising 
Jurisdiction  In  a  divorce  suit  commenced  by 
Sessie  Dnunmond  against  applicant  after 
divorce  suit  commenced  by  him  against  her 
In  another  county.    Writ  denied. 

L.  A.  Williams,  of  Dewar,  and  Stuart, 
Cruce  &  Cruce,  of  Oklahoma  City,  for  plain- 
tiff. Harold  Lee  and  Q.  A.  Paul,  both  of 
Oklahoma  City,  for  defendant 

THACKER,  J.  TMs  Is  a  case  in  which 
this  court  is  petitioned  by  Lee  Drummond  for 
a  writ  of  prohibition  to  prevent  the  district 
court  of  Oklahoma  county  from  exercising 
jurisdiction  In  an  action  for  divorce  and  In- 
cidental relief  commenced  by  his  wife,  Bes- 
sie Drummond,  therein  on  the  third  day  aft- 
er he  had  commenced  an  action  for  divorce 
against  her  In  the  district  court  of  Okmulgee 
county. 

It  appears  Qiat  on  October  IS,  1915,  the 
plaintiff  here  duly  filed  his  petition  and  thus 
commenced  his  action  in  Okmulgee  county 
and  caused  summons  to  be  duly  issued  to 
Oklahoma  county,  where  his  wife,  Bessie 
Drummond,  then  resided.  This  summons  was 
returned  "not  served,"  and  no  service  was 
obtained  upon  her  until  an  alias  summons 
Issued  on  October  28,  1915,  was  served  upon 
her  on  Kovember  3,  1915.  In  the  meantime, 
to  wit,  on  October  21,  1915,  she  commenced 
her  said  action  against  him  in  Oklahoma 
county,  where  she  then  resided,  and  caused 
summons  then  Issued  therein  to  be  served 
on  him  on  October  23,  1915. 

The  plaintiff  here  filed  In  the  district  court 
of  Oklahoma  county  an  application  to  dis- 
solve an  Injunction  that  had  been  issued 
therefrom  restraining  him  from  disposing  of 
any  of  hlg  property  pending  her  action  In 
that  court,  and  also  filed  a  motion  to  set 
aside  the  order  allowing  her  alimony  pen- 
dente lite,  both  upon  the  ground  that  said 
court  had  no  jurisdiction  of  her  said  action 
because  of  the  pendency  of  the  prior  action 
commenced  by  him  in  the  district  court  of 
Okmulgee  county,  which  application  and  mo- 
tion were  overruled  before  plaintiff  filed  his 
petition  In  this  court  for  a  writ  of  prohibi- 
tion. 

[1,2]  There  can  be  no  question  but  tliat 
the  action  in  the  district  court  of  Okmulgee 
county  was  the  first  commenced  (section 
3931,  Stat  1893;  section  4703,  Rev.  Laws 
1910),  and,  summons  having  been  served  In 
due  time  so  as  to  perfect  the  jurisdiction  of 
that  court,  the  same  must  be  by  relation  re- 
garded as  prior  to  that  of  the  district  court 
of  Oklahoma  county.  Chicago,  K.  &  W.  Ry. 
Co.  V.  Board  of  Commissioners  of  Chase 
County,  42  Kan.  223,  21  Pac.  1071.  Also  see 
1  Modern  American  Law,  (  36,  p.  231;  7  R. 


0.  L.  f  196,  pp.  1068,  1069;  Farmers'  L.  & 
T.  Co.  V.  Lake  St  El.  Ry.  Co.,  177  U.  S.  51, 
20  Sup.  Ct  564,  44  L.  Ed.  667;  Heidrltter 
V.  EUzabeth  Oil  Cloth  Co.,  112  U.  S.  294,  6 
Sup.  Ctl35,  28  L.  Ed.  729;  Wells  v.  Mont- 
calm Circuit  Judge,  141  Mich.  58,  104  N.  W. 
318,  113  Am.  St  Rep.  520.  This  would  be 
true  even  if  section  3892,  Stat  1893  (section 
4659,  Rev.  Laws  1910)  was  applicable,  which 
does  not  appear.  Kelly-Goodfellow  Shoe  Co. 
V.  Todd,  5  OkL  360,  49  Pac.  53 ;  Raymond  v. 
Nix,  Halsell  &  Co.,  5  Okl.  656,  49  Pac.  1110. 
In  1  Modem  American  Law,  205,  It  is  said : 
"Divorce  is  in  rem  because  the  status  of  one 
or  iMth  parties  is  thereby  changed,  and  the 
judgment  binds  the  world." 

And  If  the  res,  though  Intangible,  was  first 
impounded,  so  far  as  susceptible  of  being 
Impounded,  by  the  district  court  of  Okmulgee 
county,  It  would  seem  to  follow  that  to  the 
extent  the  same  was  so  Impounded  the  district 
court  of  Oklahoma  county  acquired  no  juris- 
diction. M.,  K.  ft  T.  Ry.  Co.  v.  Bradshaw, 
37  Okl.  817,  132  Pac  327;  St  I*  ft  S.  F.  Ry. 
Co.  v.  Crews,  151  Pac.  879. 

In  the  case  of  State  ex  rel.  Baumle  v.  Dis- 
trict Court  of  Tenth  Judicial  Dlst,  145  Pac. 
563,  however,  the  Northwestern  Iron  Co.  v. 
Land,  etc.,  Co.,  92  Wis.  487,  66  N.  W.  515,  Is 
approvingly  quoted  as  follows: 

"In  connection  with  the  application  of  this 
rule  governing  cases  of  conflictinK  jurisdiction, 
the  term  'jurisdiction'  is  not  used  m  its  absolute 
sense.    It  is  a  rule  of  comity  and  discretion." 

Indeed,  It  appears  that  if  two  courts  of 
concurrent  jurisdiction  "do  actually  proceed 
to  final  judgment  on  the  same  cause  of  ac- 
tion, the  judgment  first  In  time,  even  In  the 
later  case,  is  a  binding  adjudication  in  the 
earlier."  1  Modern  American  Law,  f  36,  t^. 
230,  231;  24  Am.  &  Eng.  Eac.  L.  (2d  Ed.) 
833;  Shepard  v.  Stockham,  46  Kan.  244, 
25  Pac.  559 ;  Chicago,  etc.,  Ry.  Co.  v.  Ander- 
son County,  47  Kan.  766,  29  Pac.  96;  Bolen 
Coal  Co.  ▼.  Whlttaker  Brick  Co^  52  Kan. 
747,  35  Pac.  810. 
In  1  Modern  American  Law,  216,  it  is  said: 
"The  same  cause  of  action  may  be  brought  be- 
fore two  or  more  courts  of  the  same  state  or  gov- 
ernment, or  of  different  governments,  and  the 
game  defendant  be  thus  required  to  defend  in 
each  court  In  such  cases  neither  court  will  at- 
tempt directly  to  restrain  the  other;  but  the 
coDrt  which  last  assumed  jurisdiction  will  gen- 
erally, out  of  comity  to  the  court  whose  power 
was  first  invoked,  stay  further  proceedings  in  tlie 
case  before  itself.  The  defendant  may  also  have 
an  injunction  issued  against  plaintitF  restraining 
him  from  further  proceedings  in  the  second  or 
later  suit.  This  does  not  bind  the  court  in  which 
the  latter  suit  is  pending,  but  indirectly  stops 
such  further  proceedings  by  acting  on  the 
party." 

Also  as  to  this  see  St  Ll  ft  S.  F.  Ry.  Co 
V.  (Trews,  supra. 

And,  as  said  in  9  R.  G.  L.  S  213,  p.  413,  <At 
Ing  the  case  of  Cook  y.  Cook,  169  N.  0.  46, 
74  S.  E.  639,  40  L.  R.  A.  (N.  S.)  83,  and  Ann. 
Cas.  1914A,  1137,  with  notes: 

"One  action,  to  be  available  as  a  plea  in  abate- 
ment to  another,  must  involve  the  same  cause 
of  action.    In  actions  for  divorce,  the  one  bj  tiip 
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bnsband,  and  the  other  ij  the  vlfe,  though  the 
subject-matter,  viz.,  the  marriage  status  of  the 
parties,  is  the  same,  the  conduct  of  the  parties 
which  gives  rise  to  the  cause  or  ground  for  di- 
vorce is  not  the  same,  and  therefore  it  would 
Mem  on  principle  that  the  pendency  of  en  action 
by  one  spouse  for  a  divorce  on  the  ground  of 
the  misconduct  of  the  other  spouse  cannot  be 
pleaded  in  abatement  of  another  action  wherein 
the  position  of  the  parties  as  plaintiff  and  de- 
fendant is  reversed.  •  •  ♦  But  it  has  been 
also  held  that,  where  the  husband  and  wife  re- 
side in  different  counties  in  the  same  state,  and 
the  wife  commences  an  action  for  a  divorce  in 
the  county  in  which  she  resides,  and  the  hus- 
band thereafter  begins  a  like  action  in  the  coun- 
ty m  which  he  resides,  and  conflicting  orders 
are  made  in  the  two  actions  as  regards  the  tem- 
porary custody  of  the  children,  a  writ  of  prohibi- 
tion will  lie  to  prevept  the  conrt  in  which  the 
second  action  is  commenced  from  assuming  ju- 
risdiction." 

Also  see  1  CorpQB  Juris,  fj  83,  107,  pp. 

ee,  82. 

It  will  be  seen  from  the  facts  stated  that 
no  such  sharp  and  Intolerable  conflict  has 
arisen  between  the  two  district  courts  men- 
tioned as  to  authorize  this  court  to  issue  a 
writ  of  prohibition  to  either  or  to  Justify  the 
exercise  in  any  other  manner  of  its  constitu- 
tional power  of  supervisory  control. 

For  the  reasons  stated,  the  petition  should 
be  denied.    All  the  Justices  concurring. 


(64  Okl.  6*7) 

A.  I*  JEPSON  MFG.  CO.  v.  SHANK  et  aL 
(No.  6374.) 

(Suprraie  Court  of  Oklahoma.    Jan.  11,  1916.) 
(SyUaiu*  hy  the  Court.) 

1.  ESTOPFBI.      9=>76  —  CliOTHINO      AHOTHEB 
WITH  TlTLB— iNnlOIA  OF  OWNBBSHIP. 

The  old  common-law  maxim  "that  no  one 
can  transfer  a  better  title  to  a  chattel  than  he 
himself  possesses"  must,  in  the  administration 
of  justice,  be  properly  qualified  and  restricted. 
If  the  owner  has  done  nothing  to  clothe  the 
seller  with  the  indicia  of  title,  the  maxim  is 
sound.  But  where  the  owner  has  given  the 
seller  express  power  to  sell,  and  he  does  sell 
clothed  with  the  indicia  of  ownership,  the  pur^ 
chaser  takes  title. 

[Ed.  Note.— For  other  cases,  see  Estoppd, 
Cent.  Dig.  §S  102-195;   Dec  Dig.  <S=»75.] 

2.  Pbincifai.  and   Agent   ®=>103,    160^  — 
Sales— Resale  bt  Aoent. 

That  an  agent  cannot  sell  the  property  of 
his  principal  in  payment  of  his  own  debt  is  well 
settled.  But  when  an  alleged  principal  agrees 
that  the  agent  may  sell  or  trade  the  property  for 
what  he  pleases,  and  pay  him  for  it  in  cash,  at 
an  agreed  price,  the  agent  becomes  a  purchaser 
of  the  property  from  his  alleged  principal,  and 
when  he  resells  it,  that  sale  is  made  on  his  own 
account;  for  it  may  be  sold  or  exchanged  for 
something  that  the  alleged  principal  could  not 
handle,  and  would  not  have,  and  he  has  agreed 
not  to  look  to  that  trade,  the  thing  tradc»d,  or 
the  thing  traded  for  for  his  pay,  but  to  look  to 
his  alleged  agent  to  pay  him  in  cash.  And  if  the 
alleged  agent  sells  it  to  one  he  owes  on  a  debt, 
the  purchaser  takes  title;  and  the  alleged  prin- 
cipal must  look  to  the  alleged  agent  for  the  cash 
price  he  agreed  to  accept. 

[Ed.  Note. — For  other  cases,  see  Principal  and 
Agent,  Cent.  Dig.  §«  2TS-293,  353-359,  367, 
5S8;  Dea  Dig.  «=>103,  160%.] 


Commissioners*  Oplnton,  Division  Ko.  1 
Error  from  District  Court,  Kay  County;  V. 
M.  Bowles,  Judge. 

Action  by  the  A.  D.  Jepson  Bfannfoctnring 
Company,  a  corporation,  against  A.  C.  Sbank 
and  another.  Judgment  for  defendants,  and 
plaintiff  brings  error.    Aifflnned. 

W.  K.  Moore,  of  Ponca  City,  for  plalntUT  in 
error.  W.  B.  Clark  and  C.  B.  Harrold,  both 
of  Ponca  <^ty,  for  defendants  in  error. 

BBEDT,  O.  This  is  a  suit  in  replevin,  and 
was  cfommenced  by  the  plaintiff  In  error, 
which  wUl  be  referred  to  as  plalntffT,  agalist 
the  defendants  In  error,  who  will  be  referred 
to  as  defendants,  to  recover  a  player  piano. 

The  material  facts  In  the  case  are  that 
the  plaintiff  is  a  manufacturer  of  pianos,  and 
employed  the  Herrlck  Music  Company  at 
Ponca  City  to  handle  its  instruments  under 
an  alleged  consignment  contract.  But  thij 
contract,  however,  provided  that: 

"All  pianos  sold  for  cash  or  traded  for  any- 
thing other  than  negotiable  notes,  or  lease  coo- 
tracts,  shall  be  settled  for  by  us  [Herrick  Musie 
Company]  in  cash  as  soon  as  sold." 

The  defendants  bought  the  -player  piano.  In 
controversy,  of  the  Herrlck  Music  Company 
for  ^650.  The  Herrlck  Music  Company  owed 
the  defendants  $573  for  automobile  repairs, 
tires,  gasoline,  etc.,  and  the  defendants  paid 
for  the  instrument  by  crediting  the  Herrlck 
Music  Company  in  full,  and  paying  tbe  bal- 
ance* of  $77  In  cash.  The  plaintiff  replevied 
the  Instrument,  claiming  the  Herrlck  Musk 
Company  had  not  paid  for  it,  and  that  it  held 
title  to  the  Instrument,  under  the  terms  ot 
Its  contract  with  the  Herrlck  Music  Company, 
until  It  was  paid  for.  The  case  was  tried  to 
the  court  without  a  jury,  and  resulted  In  a 
judgment  for  tbe  defendants,  and  tbe  plain, 
tiff  appeals  to  this  court  from  that  jndgmeot 
We  think  the  judgment  is  correct 

[1]  1.  Tbe  old  common-law  maxim,  upon 
which  the  plaintiff  relies,  "that  no  one  can 
transfer  a  better  title  to  a  chattel  than  be 
himself  possesses,"  never  could,  and  nevtf 
can,  be  the  basis  of  justice,  unless  that  max- 
im is  properly  qualified  and  restricted.  If 
the  owner  has  done  nothing  to  clothe  the 
seller  with  the  indicia  of  title,  the  maxim  is 
sound.  But  where,  as  in  the  case  at  bar, 
the  owner  gives  the  seller  tbe  express  power 
to  sell  the  property,  and  he  does  sell  it, 
clothed  with  all  tbe  indicia  of  ownership, 
and  the  express  right  to  sell  it,  to  say  that 
his  vendee  got  no  title,  would  be  subversive  of 
every  principle  of  common  sense,  fair  dealing, 
and  justice. 

[2]  2.  But  tbe  plaintiff  contends  thnt  the 
Herrlck  Music  Company  were  only  agents  ot 
the  plaintiff,  and  had  no  right  to  sell  the 
property  of  the  plaintiff,  in  payment  of  their 
own  debt  That  statement,  as  an  abstract 
proposition,  is  correct ;  but  has  no  applica- 
tion to  tbe  facts  of  this  case.     For  under 
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the  terms  )of  the  contract  between  the  plain- 
tiff and  the  Herrick  Music  Company,  the 
Herrlck  Music  Company  had  the  right  to  aeil 
or  trade  these  pianos  to  whoever  they  pleas- 
ed, and  for  whatever  they  pleased,  the  only 
condition  being  that  it  they  "sold  for  cash  or 
traded  for  anything  other  than  negotiable 
notes,  or  lease  contracts,"  they  should  at  once 
settle  with  the  plaintiff  in  cash,  at  the 
wholesale  price.  That  permitted  them  to  sell 
the  property  for  what  they  pleased  and  to 
make  sale  contracts,  which  were  not  on  the 
account  of  plaintiff,  their  alleged  principal. 
And  where  they  made  such  sales,  they  be- 
came purchasers  of  the  property  from  their 
alleged  principal,  and  resold  on  their  own 
account  to  the  purchaser.  For  where  the  al- 
leged principal  agrees  that  the  agent  may 
sell  or  trade  the  property  for  what  he  pleases, 
and  pay  him  for  It  in  cash  at  an  agreed  price, 
the  agent  becomes  a  purchaser  of  the  prop- 
erty from  his  alleged  principal.  And  when 
he  resells  it,  that  sale  is  not  made  on  the  ac- 
count of  his  principal,  but  is  made  on  bis 
own  account.  For  It  may  be  sold  or  ex- 
changed for  something  that  the  alleged  prin- 
cipal coold  not  handle  and  wonld  not  have. 
And  be  has  agreed  not  to  look  to  that  trade, 
the  thing  traded,  or  the  thing  traded  for, 
for  bis  pay,  but  to  look  to  bis  alleged  agent 
to  pay  him  in  cash.  And  If  the  alleged  agent 
trades  it  to  some  one  he  owes,  for  the  debt 
he  owes,  instead  of  trading  it  to  some  one 
else,  and  for  something  else,  that  purchaser 
-will  take  title.  And  the  alleged  principal 
under  his  agreement  must  look  to  the  agent 
for  the  cash  price  wliich  he  agreed  to  accept, 
since  his  agreement  was  made  wholly  inde- 
pendent of  and  without  regard  to  the  thing 
the  agent  might  sell  or  trade  the  projierty 
for.  In  Ex  parte  White,  In  re  Nevlll,  6  Ij. 
B.  Chan.  App.  Cases  397,  the  court  says: 

"  *  •  •  If  the  consi^ee  is  at  liberty,  ac- 
cording to  the  contract  between  him  and  his 
consignor,  to  sell  at  any  price  he  likes,  and  re- 
ceive payment  at  any  time  he  likes,  but  is  to  be 
bound,  if  he  sells  the  goods,  to  pay  the  con- 
Bignor  for  them  at  a  nxed  price  and  a  fixed 
time,  in  my  opinion,  whatever  the  parties  may 
think,  their  relation  is  not  that  of  principal 
and  agent  Hie  contract  of  sale  which  the  al- 
leged agent  makes  with  bis  purchasers  ia  not  a 
contract,  made  on  account  of  his  principal,  for 
he  is  to  pay  a  price  wliich  may  be  different,  and 
at  a  time  which  may  be  diffwent  from  those 
fixed  by  the  contract.  He  is  not  guaranteeing 
the  performance,  by  the  persons  to  whom  he 
sells,  of  thrir  contract  with  him,  which  is  the 
proper  business  of  a  del  credere  agent;  but  he 
IS  to  undertake  to  pay  a  certain  fixed  price  for 
those  good&  at  a  certain  fixed  time,  to  his  prin- 
cipal, wholly  independent  of  what  the  contract 
may  be  which  be  makes  with  the  persons  to 
whom  he  sells;  and  my  opinion  is  that,  in  point 
of  law,  the  alleged  agent  m  such  a  case  is  mak- 
ing, on  bis  account,  a  contract  of  purchase  with 
liis  alleged  principal,  and  is  again  reselling." 

This  reasoning,  we  think,  is  sound,  and  Is 
In  harmony  with  the  cases  we  have  examined 
on  this  qnestlan.  Chlckering  et  al.  ▼.  Bast- 
ress  et  al.,  130  IlL  200,  22  N.  B.  642,  17  Am. 
St.  Rep.  800;    Wilder  &  Co.  v.  Wilson,  16 


Lea  (Tenn.)  548;    Bent  v.  Jerkins,  112  Ala. 
485,  20  South.  655. 

And,  since  the  Herrick  Music  Company 
under  this  contract  became  purchasers  of  the 
property,  their  vendee  took  title;  and  we 
think  the  Judgment  should  be  afOrmed. 

FES  CURIAM.    Adopted  in  whole. 


(49  Okl.  e7» 

MILES  F.  BIXLER  CO.  v.  OLMSTEAD  et  aL 

(No.  5877.) 

(Supreme  Court  of  Oklahoma.    Jan.  11,  181ft.)i 

(Bvllalui  by  the  OourtJ 

Appkai.  AfTD  Ebbob  4=>773— Failubk  to  F'njt 

Bbikf— Bkvebsai/— Rbvikw. 

Where  plaintiff  in  error  has  prepared,  serv- 
ed, and  filed  a  brief,  aa  required  by  the  rales 
of  this  court,  and  there  is  no  brief  filed  and 
no  reasonable  excuse  given  for  its  absence  on  the 
part  of  defendant  in  error,  this  court  is  not  re- 
quited to,  search  the  record  to  find  some  theory 
upon  which  the  judgment  below  may  be  sua- 
tained ;  but  where  the  brief  filed  appears  rea- 
sonably to  snstain  the  assignments  of  error,  the 
court  may  reverse  the  jud^ent  in  accordance 
with  the  prayer  of  the  i>etition  of  plaintifC  in 
error. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {f  8104,  8108-3110;  Dec 
Dig.  «=»773.] 

Error  from  County  Court,  Kay  Comity; 
Claude  Duvall,  Jifdge. 

Action  by  the  Miles  F.  Bixler  Company 
against  Fred  Olmstead  and  another,  part- 
ners, as  Olmstead  Bros.  Judgment  for  de- 
fendants, and  plaintiff  brings  error.  Re- 
versed and  remanded,  with  directions  to 
grant  new  triaL 

J.  E.  Corran,  of  BlackweU,  for  plaintiff  Jn 
error.  John  S.  Burger,  of  BlackweU,  for  de- 
fendants In  error. 

HARDY,  J.  This  case  was  commenced  In 
the  justice  court  by  plaintiff  in  error  against 
defendants  in  error,  seeking  to  recover  Judg- 
ment for  certain  goods,  wares,  and  merchan- 
dise sold  to  defendants  in  error.  Judgment 
was  for  defendants  In  error,  and  on  appeal 
to  the  county  court  Judgment  was  again  ren- 
dered for  defendants  in  error,  from  which 
plaintiff  in  error  prosecntes  this  appeal. 

Counsel  for  plaintiff  in  error  has  filed  a 
brief  setting  up  a  number  of  assignments  of 
error  for  reversal  of  this  case,  one  of  them 
being  that  the  verdict  Is  not  sustained  by 
sufficient  evidence.  There  is  no  brief  on  file 
on  behalf  of  defendants  in  error,  although 
brief  of  plaintiff  In  error  has  been  on  file 
since  September  4,  1916.  From  an  examina- 
tion of  the  brief  of  counsel  for  plaintiff  }n 
error  it  appears  that  a  number  of  the  grounds 
for  reversal  are  supported  by  good  author- 
ities, and  would  seem  to  be  well  taken. 

It  la  a  well-established  rule  in  this  Juris- 
diction that  where  counsel  for  plaintiff  in 
error.  In  conformity  with  the  rules  of  this 
court,  has  prepared,  served,  and  filed  brief. 
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in  which,  with  other  contentions,  it  is  in- 
sisted tlutt  the  Judgment  and  verdict  ap- 
pealed from  are  not  reasonably  supported  by 
the  evidence,  and  there  is  no  brief  filed  and 
no  reason  given  for  its  absence  on  the  pert 
of  defendant  in  error,  the  court  la  not  re- 
quired to  search  the  record  to  find  some 
theory  upon  which  the  judgment  below  may 
be  sustained;  hut  where  the  brief  filed  ap- 
pears reasonably  to  sustain  the  assignments 
of  error,  the  court  may  reverse  the  judgment 
in  accordance  with  the  prayer  of  the  itetltlon 
of  plaintiff  in  error.  The  authorities  upon 
'this  point  are  collected  in  case  No.  4363, 
Messer  &  Westbrook  v.  White  Sewing  Ma- 
chine Co.,  149  Pac  1097  (not  yet  officially 
reported). 

On  authority  of  such  holding  by  this 
court,  the  judgment  of  the  court  below  Is 
reversed,  and  the  cause  is  remanded,  with 
directions  to  grant  a  new  trlaL  All  the  Jus- 
tices concur. 


(49  OW.  782) 

BARKB3B  v.  NATIONAL  OIL  &  DEVELOP- 
MENT CO.  •  (No.  4802.) 
(Supreme  Court  of  Oklahoma.    Jan.  11,  1916.) 

(Syllalua  iy  the  Court.) 

Judgment  ®=>381  —  Poweb  to  Vacate  ob 

Modify. 

The  judgments,  decrees,  or  other  orders  of 
courts  of  general  common-law  jurisdiction,  how- 
ever conclusive  in  their  character,  are  under 
the  control  of  the  court  which  pronounces  them, 
during  the  term  at  which  they  are  rendered  or 
entered  of  record,  and  ma^  then  be  set  aside, 
vacated,  or  modified  by  the  court. 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Cent  Dig.  {  725;  Dec.  Dig.  «=3381.] 

Error  from  District  Court,  Washington 
County;   R.  H.  Hudson,  Judge. 

Action  by  Norman  Barker  against  the  Na- 
tional Oil  &  Development  Company.  From 
an  order  setting  aside  a  default  judgment  for 
plaintiff,  plaintiff  brings  error.     Affirmed. 

Norman  Barker,  of  Bartlesville,  pro  se. 
James  A.  Veasey  and  J.  P.  O'Meara,  both  of 
Tulsa,  for  defendant  in  error. 

SHARP,  J.  On  September  10,  1912,  Nor- 
man Barker  commenced  an  action  in  the 
district  court  of  Washington  county,  against 
the  National  Oil  &  Development  Company, 
seeking  the  cancellation  of  a  certain  oil  and 
gas  mining  lease,  executed  by  the  former 
owner  of  certain  lands,  the  title  to  which 
was  afterwards  acquired  by  plaintiff.  In  the 
summons  issued  and  served  on  defendant, 
October  10,  1912,  was  named  as  the  answer 
day.  On  October  11th,  the  defendant  being 
in  default  for  want  of  an  answer  or  other 
appearance,  a  decree  was  rendered  in  favor 
of  plaintiff,  and  his  title  quieted  In  and  to 
the  demised  premises.  On  October  15th  fol- 
lowing, being  a  day  of  the  regular  September 
term  of  court,  on  application  of  defendant's 
attorneys  made  in  open  court,  the  decree 
theretofore  rendered  in  said  cause  was  va- 


cated and  set  aside,  and  leave  given  the  de- 
fendant to  file  a  demurrer  to  plaintiff's  peti- 
tion. To  the  action  of  the  court  In  both  re- 
spects, plaintiff  excepted,  and  the  case  Is 
brought  to  this  court  to  reverse  the  action 
of  the  trial  court  in  setting  aside  said  de- 
fault Judgment. 

The  only  authorities  cited  in  the  brief  of 
counsel  for  plaintiff  in  error  are  Long  v. 
Board  of  County  Commissioners,  5  OkL  128. 
47  Pac.  1063,  and  List  v.  Jockheck,  45  Kan. 
348,  748,  27  Pac.  184.  The  latter  case  is  not 
in  point,  and  the  former  was  expressly  over- 
ruled by  this  court  In  Todd  v.  Orr  et  al.,  44 
Okl.  459.  145  Pac.  393,  the  opinion  bdng 
written  since  the  filing  of  the  brief  of  plain- 
tiff in  error.  The  Judgment  rendered  In 
favor  of  plaintiff  was  under  the  control  of 
the  trial  court  during  the  term  at  which  it 
was  rendered.  As  was  said  by  this  conrt  lo 
PhlUp  Carey  C!o.  v.  Vlckers,  38  Okl.  643,  134 
Pac.  851,  quoting  from  Bronson  ▼.  Schulten 
et  al.,  14  Otto,  410,  26  L.  Ed.  797: 

"It  is  a  general  rule  of  law  that  all  the  jndg- 
ments,  decrees,  or  other  orders  of  the  court,  how- 
ever conclusive  in  their  character,  are  under  the 
control  of  the  court  which  pronounces  them. 
during  the  term  at  which  they  are  rendered  or 
entered  of  record,  and  may  then  be  set  aside, 
vacated,  or  modified  by  the  court." 

The  same  general  conclusion  was  reached 
In  the  subsequent  case  of  Todd  et  aL  t.  Orr, 
supra,  where  It  was  held  that  courts  of  gen- 
eral common-law  Jurisdiction  have  the  in- 
herent power  upon  their  own  motion  to  set 
aside  a  verdict  and  grant  a  new  trial  on  ac- 
count of  prejudicial  error,  when  done  at  the 
same  term  of  court  at  which  the  verdict  was 
returned  or  Judgment  rendered,  and  that  this 
power  will  not  be  deemed  to  have  been  taken 
away  by  statute  unless  the  intention  is  clear- 
ly made  to  appear.  The  opinion  reviews 
many  authorities.  Including  decisions  both  of 
this  court  and  of  the  Criminal  Court  of  Ap- 
peals, and  from  which  It  may  fairly  be  said 
that  the  power  to  correct  errors  in  their 
own  proceedings  Is  inherent  in  all  courts  of 
general  Jurisdiction,  and  In  the  ezerdse  of 
that  discretion  they  are  governed,  not  alone 
by  their  solicitude  for  the  rights  of  litigants, 
but  also  by  the  considerations  of  Justice  to 
themselves  as  Instruments  provided  for  the 
Impartial  administration  of  the  law. 

Wliat  caused  the  court  to  vacate  and  set 
aside  the  judgment  we  are  not  informed. 
It  may  have  been  that  the  court  had  become 
convinced  of  its  own  error  in  rendering  the 
judgment,  or  it'  may  have  been  on  account 
of  some  excusable  neglect  on  the  part  of  the 
defendant  in  falling  to  enter  its  plea  In  said 
action.  In  either  event  the  court  had  the 
authority  to  do  what  it  did,  and,  having  the 
authority  and  it  not  appearing  that  error 
WAS  committed,  or  that  there  was  an  abuse 
of  discretion  in  setting  aside  the  Judgment 
and  permitting  the  defendant  to  file  a  de- 
murrer, its  action  will  not  be  reversed.  A 
better  practice,  in  such  cases,  would  be  for 
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the  moving  party  to  prepare  and  flie  a  writ- 
ten motion,  but  as  Independent  of  snch  mo- 
tion the  coort  bas  tbe  Inherent  power  of  Its 
own  volition  to  make  tbe  order,  It  cannot  be 
said  tbat  a  written  motion  was  a  necessary 
prerequisite. 

The  Judgment  of  the  court  is  affirmed.    All 
the   Justices  concur. 

(54  Okl.  566) 
CHICAGO,  R.  I.  &  P.  RT.  CO,  v.  FOLTZ. 

(No.  4722.) 
(Supreme  Court  of  Oklahoma.    Jan.  11,  1916.) 

(Byllahut  ty  the  Court.) 

1.  Masteb  ANn  Servant  ^=3265  —  I^tJirsT  to 
Seevant  —  Nequgsnce  —  Pbesumftionb 
FBOM  Accident. 

An  accident  to  an  emplojr^  in  the  courne  of 
his  employment  carries  with  it  no  presumption 
of  negligence  on  the  part  of  the  employer.  The 
negligence  of  the  employer  is  an  affirmative 
fact  to  be  established  by  the  plaintiff. 

[Ed.  Note. — For  other  cases,  see  Master  and 
f?ervant.  Cent  Dig.  S§  877-908.  955;  Dec.  Dig. 
.@=>265.] 

2.  Negligence  4=»1  —  "Action abuc  Neou* 
qence'*— Elements. 

To  constitute  actionable  negligence  where 
the  wrong  is  not  willful  and  intentional,  three 
essential  elements  are  necessary:  (1)  The  ez- 
i.steDCe  of  a  duty  on  tbe  part  of  the  defendant 
to  protect  the  plaintiff  from  injury ;  (2)  failure 
of  tbe  defendant  to  perform  that  duty ;  and  (3) 
injury  to  the  plaintiff  resulting  from  such  fail- 
ure. 

[Kd.  Note. — For  other  cases,  see  Negligence, 
Cent.  Dig.  f  1 ;   Dec.  Dig.  <&=»!. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Actionable  Negligence.] 

3.  Evidence    «=9l23,    317  —  Heabsat  —  Res 

GESTiB. 

Kvidence  of  a  statement  of  an  employ^  of 
the  company  examined,  and  held  to  be  a  narra- 
tive of  a  past  act  subsequent  to  the  accident, 
nnd  not  a  part  of  the  res  gestae;  the  admission 
of  such  hearsay  evidence  being  prejudicial  error. 
[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent.  Die.  fS  351-368,  1174-1192;  Dec  Dig. 
<S=123,  317.] 

Commissioners'  Opinion,  Division  No.  3. 
Error  from  District  Court,  Major  County: 
James  W.  Steen,  Judge. 

Action  by  Charles  Foltz,  administrator  of 
the  estate  of  Sidney  Foltz,  deceased,  against 
the  Chicago,  Rock  Island  &  Pacific  Railway 
Company.  Judgment  for  plaintiff  and  de- 
fendant brings  eirror.  Revived  In  the  name 
of  Maggie  Foltz,  as  administratrix  of  the  es- 
tate of  Sidney  Foltz,  deceased.  Reversed 
and  remanded. 

C.  O.  Blake,  R.  J.  Roberts,  and  V.  H. 
Kloore,  all  of  El  Reno,  J.  O.  Gamble,  of  Des 
Moines,  Iowa,  E.  W.  Shartel,  of  Oklahoma 
City,  and  Brady  &  Willis,  of  Falrvlew,  for 
plaintlft  in  error.  A.  Falrchild,  of  Enter- 
prise, Or.,  Harry  Randall,  of  Falrvlew,  A.  C. 
Beeman,  of  Cherokee,  and  E.  C.  Wilcox,  of 
Anthony,  Kan.,  for  defendant  in  error. 

BITTENHOUSE,  C  This  is  an  action  by 
Maggie  Foltz,  as  administratrix  of  the  estate 


of  Sidney  Foltz,  deoeasedj  to  recover  dam- 
ages from  the  Chicago,  Rock  Island  &  Pacific 
Railway  Company  for  the  wrongful  death  of 
her  son,  Sidney  Foltz,  deceased,  on  or  about 
November  19,  1909,  while  said  deceased  was 
an  employ^  of  the  company  as  a  section  la- 
borer, engaged  on  the  day  of  his  death  in 
removing  drift  lodged  against  defendant's 
bridge  over  Eagle  Chief  creek,  in  Alfalfa 
county,  OkL    It  is  alleged  In  the  petition : 

"That  on  and  prior  to  the  14th  day  of  Novem- 
ber, 1908,  the  said  defendant,  as  a  part  of  its  road- 
bed in  the  county  of  Major  and  state  of  Okla- 
homa aforesaid,  had  constrncted  a  bridge  over 
Eagle  Chief  creek,  which  bridge  and  portion  of 
the  roadbed  of  said  defendant  was  necessary  and 
used  in  the  commerce  aforesaid  between  the 
states;  that  said  Sidney  Foltz  was  an  inexpe- 
rienced section  man ;  he  did  not  know  of  the 
various  dangers  that  he  would  encounter  in  the 
work  herein  mentioned ;  that  on  said  14th  day 
of  November,  1909,  the  said  Eagle  Chief  creek 
was  in  a  turbulent,  swollen,  and  surging  condi- 
tion, and  said  stream  bore  in  its  current  a  great 
quantity  and  number  of  logs, -drift,  and  trash, 
which  was  about  to  and  did  accumulate  at  said 
bridge,  and  was  extremely  apt  to  seriously  dam- 
age said  structure  or  demolish  it  and  cause  it 
to  be  swept  away  in  the  current,  and  said  Amos 
Craig,  foreman  of  said  defendant,  who  had 
charge  of  the  roadbed  and  repairing  of  said 
bridges  and  the  general  care  and  protection  of 
the  same  from  such  drift,  thereunto  duly  author- 
ized, did  on  said  14th  day  of  November,  1909,  or- 
der the  said  Sldney_  Foltz  to  take  a  certain  hook 
and  pole-.and  to  assist  other  workmen  in  clearing 
said  bridge  of  said  drift  and  trash  as  might  be 
lodged  or  about  to  be  lodged  against  it,  and  to 
cause  all  of  said  drift  and  trash  borne  by  said 
stream  to  pass  under  and  beyond  said  bridge 
and  to  avert  danger  and  damage  thereby  by  rea- 
son of  said  swollen  stream  and  the  rapidity  of 
the  current  as  aforesaid;  that,  notwithstanding 
the  fact  that  said  Sidney  Foltz  was  inexperienc- 
ed and  did  not  apprehend  or  appreciate  the  dan- 
ger of  said  work,  and  that  said  defendant  owed 
to  said  Sidney  Foltz  the  duty  to  furnish  him 
with  reasonably  safe  tools  and  appliances  with 
which  to  work,  to  not  order  him  to  work  in  a 
dangerous  place,  to  furnish  him  with  reasonably 
competent  coservants  to  work  with,  and  the  use 
of  ordinary  care  in  each  of  said  particulars,  the 
defendant  wholly  failed  to  recopnize  its  duties  as 
aforesaid,  and  furnished  said  Sidney  Foltz  with 
a  pole  that  was  fitted  with  a  point  or  hook  at 
the  end  thereof  with  which  to  loosen  said  drift, 
logs,  and  trash  and  to  prod  the  same  under  said 
bridge,  which  pole  was  warped  and  crooked  and 
insufficient  in  size,  and  had  a  dull  point  or  hook 
on  the  end  thereof,  and  was  not  a  reasonably 
safe  tool  or  appliance  with  which  to  work,  and 
furnished  said  Sidney  Foltz  an  unsafe  place  to 
work,  to  wit,  said  bridge,  and  furnished  said 
Sidney  Foltz  grossly  incompetent  and  inexperi- 
enced coemployfis  and  servants  who  did  not 
know  the  English  language,  and  could  not  un- 
derstand or  speak  the  same,'  and  could  not  hear 
and  understand  the  command  of  the  said  Amos 
Craig  as'  to  what  to  do  in  assisting  said  Sidney 
Foltz,  although  given  in  plain  English,  all  of 
which  the  said  defendant  well  knew,  or  by  the 
exercise  of  reasonable  care  could  have  ascertain- 
ed and  which  was  unknown  to  said  Sidney 
Foltz ;  that  by  reason  of  the  carelessness  of  said 
defendant  as  aforesaid,  all  of  which  was  occa- 
sioned in  and  about  the  care,  repair,  and  pres- 
ervation of  said  bridge  and  roadbed  of  said  de- 
fendant in  the  aid  and  furtherance  of  it  per- 
forming its  duty  as  a  common  carrier  between 
the  said  states,  the  said  Sidney  Foltz,  in  the 
scope  of  his  duty  and  at  the  command  of  said 
foreman,  undertook  to  push  and  pull  said  drift. 
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logs,  and  trasli,  and  prevent  the  same  from  ac> 
cnmalating  and  cause  the  same  to  float  under 
said  bridge  and  down  said  stream,  and  on  ac- 
count of  the  negligence  aforesaid  of  the  said  de- 
fendant, its  servants  and  employ€a,  said  point 
and  said  book  slipped  and  failed  to  stick  into 
and  hold  said  drift,  logs,  and  trash,  and  said 
Sidney  Foltz  slipped  off  said  dangerous  place 
he  was  standing,  to  wit,  said  bridge,  and  fell  into 
said  stream  and  drowned." 

In  support  of  this  petition  the  plaintiff 
proved  that  the  deceased  was  33  years  of 
age ;  had  had  no  sickness ;  had  only  worked 
5  days  on  the  Becti<»i,  and  the  foreman  di- 
rected him,  with  two  Mexicans,  one  named 
George,  to  go  and  remove  the  drift  from  the 
bridge,  which  was  constructed  of  building 
timbers  and  crosspieces  extending  on  either 
side  of  the  track.  Be  was  dressed  In  heavy 
clothing,  and  wore  new  shoes  and  gloves. 
He  was  seen  going  In  the  direction  of  the 
bridge  on  a  hand  car  about  10  o'clock  with 
the  two  Mexicans.  About  12  o'clock  the  two 
Mexicans  were  seen  returning.  At  one  o'dock 
the  foreman  bore  the  news  of  his  death  to 
his  mother.  His  (oat  was  found  on  the 
bridge.  A  prod  pole  that  was  slivered  and 
liable  to  catch  on  the  clothing  and  with  a 
blunt  point  atx>ut  one-fourth  of  an  inch 
square  was  found  across  some  logs  beneath 
the  bridge,  one  of  which  logs  had  a  wire 
around  It,  running  In  the  direction .  of  some 
tracks  on  the  bank  north  of  It,  at  the  end  of 
the  log,  whldi  tracks  fit  the  shoes  of  the 
Mexican  George.  The  trades  were  deeper  at 
the  heel  than  at  the  toe,  and  the  wire  around 
the  log  extended  in  the  direction  of  the  tracks. 
Another  employ^  had  used  this  prod  pole 
prior  to  the  accident,  and  was  cautioned  by 
the  foreman  about  using  It.  It  was  twelve 
or  fifteen  feet  long  and  unwieldy  to  handle. 
The  log  around  which  the  wire  was  found 
had  a  number  of  indentations  In  It  corre- 
sponding with  the  point  on  the  prod  pole, 
and  was  chipped  off  and  silvered  on  the  side 
for  a  distance  of  about  four  feet;  some  of 
the  marks  being  on  the  top,  and  some  on  the 
sides.  The  body  of  Sidney  Foltz,  on  which 
there  were  no  wounds  or  bruises,  was  found 
below  the  bridge.  There  were  no  rents  In 
the  clothing,  except  one  of  four  or  five  Inches 
on  the  Inside  of  bis  overalls.  The  prod  pole 
was  sent  to  the  company  immediately  after 
the  accident. 

[1]  This  is  the  only  competent  evidence 
admitted  tending  in  any  manner  to  substan- 
tiate the  allegations  of  the  petition.-  An  ex- 
amination of  this  evidence  discloses  that 
there  was  no  evidence  that  the  deceased  was 
at  the  time  of  his  death  engaged  in  the  re- 
moval of  the  drift  as  ordered  by  his  employer, 
nor  is  there  any  evidence  that  he  was  on  the 
bridge  and  met  his  death  by  falling  there- 
from, nor  Is  there  any  evidence  that  he  was 
using  the  defective  prod  pole  at  the  time  he 
met  his  death,  and,  while  these  fftcts  are  al- 
leged In  the  petition,  yet  there  is  an  absence 
of  proof  on  the  subject  The  only  eyewitness- 
es to  this  aoddent  were  two  Mexicans,  who 


were  not  present  at  the  trial,  and  whetli^ 

the  deceased  met  his  death  through  the  neg- 
ligence of  the  railroad  company  is  a  mere  mat- 
ter of  guess  or  conjecture.  The  only  compe- 
tent evidence  tending  In  the  least  to  throw 
any  light  upon  the  anestlon  of  bow  the  acd- 
dent  occurred  was  the  evidence  that  the  sec- 
tion foreman  bad  sent  the  deceased,  together 
with  two  Mexicans,  to  go  to  this  particular 
bridge  for  the  purpose  of  removing  the  drift; 
that  they  were  seen  going  in  the  dlrecti(m  of 
the  bridge,  and  had  certain  prod  poles  with 
them ;  afterwards  the  Mexican  came  bade 
and  Informed  the  employer  of  the  acddent, 
and  one  witness  testified  that  when  they  re- 
turned deceased's  coat  was  lying  on  the 
bridge,  the  prod  pole  upon  some  logs,  and 
there  were  marks  on  the  logs  corresponding 
with  the  end  of  the  prod  pole,  and  the  de- 
ceased's body  was  found  about  14  days  there- 
after below  the  bridge.  These  facts,  con* 
strued  together,  show  that  an  accident  occar- 
red  which  cost  the  deceased  his  life,  but  such 
facts  do  not  carry  with  them  the  presump- 
tion that  the  railroad  company  was  negligent 
in  falling  to  furnish  a  safe  place  to  work  and 
safe  tools  with  which  to  work,  and  that  by 
reason  of  such  failure  the  death  occurred. 
Before  plaintiff  can  recover.  It  "Is  Incumbent 
upon  her  to  show  that  the  company  was 
guilty  of  negligence,  not  tbat  the  company 
may  have  been  guilty  of  such  negligence,  but 
that  it  was  in  fact  guilty  of  negligence,  and 
such  negligence  was  the  cause  of  the  death. 
Proof  of  the  acddent  and  death  alone  is  not 
suffident  to  authorize  a  recovery.  In  Pattrai 
V.  Texas  &  P.  Ry.  Co.,  179  U.  S.  658,  21  Sup. 
Ct  276,  4S  L.  Bd.  361,  the  court  says: 

"The  fact  of  accident  carries  with  it  no  pre- 
sumption of  negligence  on  the  part  of  the  em- 
ployer, and  it  is  an  affirmative  fact  for  the  in- 
jured employ^  to  establish  that  the  employer  has 
been  guilty  of  negligence.  •  •  •  It  is  not 
sufficient  for  the  employ^  to  show  that  the  em- 
ployer may  have  been  guilty  of  negligence;  the 
evidence  must  point  to  the  fact  that  he  was. 
*  *  *  If  the  employ^  is  unable  to  adduce  suf- 
fident evidence  to  show  negligence  on  the  part 
of  the  employer,  it  is  only  one  of  the  many 
cases  in  which  the  plaintiff  fails  in  liis  testi- 
mony.   •    •    •" 

This  case  Is  approved  and  discussed  tn  St 
Louis  &  S.  F.  R.  Co.  T.  Rushing  et  al.,  31  OkL 
231, 120  Pac.  973 ;  Solts  v.  Southwestern  Cot- 
ton Oil  Co.,  28  OkL  706,  llS  Paa  776 ;  Neeley 
V.  Southwestern  Cotton  Seed  Oil  €X>.,  13  OkL 
356,  75  Pac.  537,  64  L.  R.  A.  146;  Phoenix 
Printing  Co.  v.  Durham,  32  OkL  676, 122  Pac. 
708,  58  L.  R.  A.  (N.  S.)  1191;  Chicago,  R.  L 
&  P.  Ry.  Co.  y.  Dnran,  38  OkL  719,  134  Pac. 
876. 

12]  It  is  apparent  from  this  record  that 
the  plaintlfC  has  failed  to  show  actionable 
negligence  on  the  iwrt  of  the  company.  To 
constitute  sudi  negligence,  where  the  alleged 
wrong  is  not  willful  and  intentional,  this 
court  has  repeatedly  held  that  three  essen- 
tial elements  are  necessary:  (D  The  exist- 
ence of  a  duty  on  the  part  of  the  defendant 
to  protect  the  plaintiff  from  Injoiy;  (2)  the 
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fallnre  of  tbe  defendant  to  perform  tbat  du- 
ty; and  (^)  Injury  to  tbe  plaintiff  resulting 
from  such  failure.  Cblcago,  R.  I.  &  P.  Ry. 
Go.  T.  Dnran,  supra,  and  cases  there  dted. 
In  the  Instant  case  tbe  negligence  relied  upon 
Is  the  fact  that  the  company  famished  the 
deceased  with  a  defective  prod  pole  with 
which  to  remove  the  drift  and  an  unsafe 
place  to  work.  There  la  a  want  of  any  evi- 
dence upon  this  subject,  and  therefore  the 
cause  at  bar  does  not  come  within  tbe  rule 
announced. 

[3]  It  Is  contended  by  the  defendant  in 
error  that  the  want  of  testimony  showing 
the  negligence  of  the  company  and  tbe  man- 
ner in  which  the  deceased  met  his  death  was 
supplied  by  the  testimony  of  one  Elmer  E. 
Law,  who  testlfled  on  behalf  of  the  plaintiff 
that  the  Mexican  by  the  name  of  George, 
who  was  present  at  the  time  of  the  accident, 
told  the  -witness  where  the  deceased  was 
standing,  that  they  had  managed  to  get  the 
wire  around  tbe  log,  that  he  was  pulling  on 
the  wire,  and  the  other  two  were  working 
with  their  prod  poles  on  the  bridge,  indicat- 
ing the  log  they  were  working  on  when  de- 
ceased fell  off  the  bridge,  indicating  on  what 
tie  the  deceased  was  standing,  showed  him 
the  tracks  in  which  be  stood  when  the  prod 
pole  gave  way,  and  which  prod  pole  was 
used  by  the  deceased.  It  is  argued  tfiat  this 
evidence  was  admissiblef  as  a  part  of  the  res 
gesUs  and  made  by  an  agent  of  tbe  company 
while  in  the  discharge  of  bis  agency  with 
8uch  company;  but  an  examination  of  the 
record  shows  that  it  was  a  narrative  by  the 
Mexican  to  the  witness  4  or  5  hours  after 
the  accident  occurred.  It  was  said  in  Gilles- 
pie et  al.  V.  First  Nat  Bank,  20  OkL  768,  95 
Pac.  220: 

"Declarations  and  admissions  of  the  officers 
and  agents  of  a  corporation  may  be  proved 
against  the  corporation  as  part  of  the  res  gestae 
when  tbe  same  are  made  during  the  agency  of 
such  officer  or  agent  making  such  demrations 
or  admissions,  and  when  the  same  are  in  regard 
to  a  transaction  depending  at  the  very  time,  but 
they  cannot  be  admitted  u  made  as  a  narrative 
of  a  past  act  subsequent  to  the  transaction.  Ab- 
bott's Trial  Evidence,  55;  1  Greenleaf  on  Ehri- 
dence,  172 ;  Zane  on  Banks  &  Banking,  169." 

In  the  case  of  City  of  Wynnewood  v.  Cox, 
31  OkL  563,  122  Pac.  528.  Ann.  Cas.  1913E, 
349,  the  court  said: 

"The  objection  was  that  the  evidence  was  in- 
competent, being  the  declaration  of  an  agent 
made  subsequent  to  tbe  accident  and  only  con- 
jecture, and  could  not  bind  the  principaL  In 
defense  of  this  objection,  counsel  for  plaintiff 
insist  tbat,  as  corporations  can  act  only  through 
their  agents,  and  as  Whitaker  was  the  general 
superintendent  of  this  lighting  system,  be  was 
therefore  the  agent  of  the  cibr,  and  his  acts  and 
statements  were  tbe  acts  and  statements  of  the 
corporation,  and  also  that,  if  the  statement  was 
not  received  as  an  admission,  it  was  admissible 
as  a  part  of  the  res  gestse.  In  neither  of  these 
contentions  «(re  we  able  to  concur.  The  gener- 
al rule  is  Ihid  down  in  the  case  of  Garske  v. 
Town  of  BHgeville,  123  Wis.  503,  102  N.  W.  22, 
3  Ann.  Cas.  747,  to  be,  in  substance,  that  dec- 
larations tr  admissions  of  a  public  officer  cannot 
be  given^n  evidence  to  bind  a  municipal  cor- 


poration of  which  he  is  the  agent,  unless  they 
are  a  part  of  the  res  gestae.  This  case  is  fully 
annotated  in  volume  3,  American  &  English  An- 
notated Cases,  at  pages  747,  749.  And  that 
the  statement  here  sought  to  be  introduced  was 
not  a  part  of  the  res  gestae  we  think  is  dear 
from  the  circumstances  under  which  It  was 
given. 

"  'Bes  gestse,'  as  said  by  Mr.  Wharton,  in  his 
work  on  Criminal  Evidence  (section  262),  'hre 
events  speaking  for  themselves,  through  ue  in- 
stinctive words  and  acts  of  participants,  not 
the  words  and  acts  of  participants  when  narrat- 
ing the  events.  What  is  done  or  said  by  partic- 
ipants, under  the  immediate  spur  of  a  transac- 
tion, becomes  thns  part  of  the  transaction,  be- 
cause it  is  dien  the  transaction  that  speaks.  In 
such  cases  it  is  not  necessary  to  exanune  as  wit- 
nesses the  persons  who,  as  participators  in  the 
transaction,  thus  Instinctively  spoke  or  acted. 
What  they  did  or  said  is  not  hearsay ;  It  Is  part 
of  the  transaction  itself.' " 

It  cannot  be  said  that'  the  statements  of 
the  Mexican  George  to  witness  liaw  was  a 
part  of  the  res  gestae.  Tbe  statement  formed 
no  part  of  the  circumstances  of  the  accident 
Itself;  it  was  not  made  under  the  immediate 
spur  of  a  transaction.  In  the  case  of  Coal- 
gate  Co.  V.  Hurst,  25  OkL  688,  107  Pac.  657, 
Justice  Williams,  in  writing  the  opinion, 
held  that  statements  made  by  a  fellow  serv- 
ant witiiin  20  or  30  minutes  after  the  acci- 
dent were  not  a  part  of  the  res  gestae.  See, 
also.  City  of  Wynnewood  v.  Cox,  supra; 
Gowen  v.  Bush,  76  Fed.  340,  22  C.  C.  A.  196; 
Fredenthal  v.  Brown  &  McCabe,  52  Or.  83, 
95  Pac.  1114 ;  Louisville  &  N.  R.  Co.  v.  Pear- 
son, Admr.,  97  Ala.  211,  12  South.  176 ;  Gar- 
ske v.  Town  of  Rldgevllle,  123  W1&  503,  102 
N.  W.  22,  8  Ann.  Caa  747. 

We  therefore  conclude  that  the  evidence 
of  Elmer  E. '  Lew  as  to  the  conversations 
held  with  the  Mexican  George  was  hearsay 
evidence  and  incompetent,  and  that  the  court 
erred  in  refusing  to  sustain  the  demurrer  to 
tbe  evidence  or  peremptorily  instmcttng  the 
Jury. 

The  Judgment  sbonld  therefore  be  reversed, 
and  tbe  cause  remanded  for  a  new  triaL 

PER  CURIAM.    Adopted  in  wboI& 


(49  oki.  no 
Ex  parte  SMITH.    (No.  7645.) 
(Supreme  Court  of  Oklahoma.    Jan.  11,  1916.) 

(Syllabut  by  the  Court.) 

1.  Statutes  ®=»35%  —  Enactment  —  Initia- 
tive AND  ^FERENDUH    ELECTION   —   PbOO- 

lamatioN— Publication. 

When  the  Governor  duly  issues  a  proclama- 
tion calling  an  election  under  the  initiative  and 
referendum  upon  a  state  question,  and  said 
proclamation  is  filed  in  the  ofiSce  of  the  secretary 
of  state,  where  all  persons  may  have  access 
thereto  and  procure  copies  thereof,  this  will  be 
sufficient  publication  of  same. 

lEd.    Note. — For    other   cases,    see    Statutes, 
Dec.  Dig.  <8=»35%.] 

2.  Statutes  «=»35\6— Enactment  —  Initia- 
tive AND  RBFEBENDim  ELECTION  —  STATU- 
TOBT    PbOVMIONS— PUEPOSE. 

Under  sections  3384  and  3401,  Rev.  Laws 
1910,  it  is  the  duty  of  the  state  election  board, 
where  an  election  is  had  upon  a  date  other  than 
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the  general  election  in  November,  to  forward  to 
the  county  election  board  not  later  than  40 
days  before  such  election  a  sufficient  number 
of  copies  of  the  text  of  the  measure  to  be  voted 
upon,  together  with  a  copy  of  the  arguments  for 
and  against  such  measure  and  a  copy  of  the 
official  ballot,  bound  together  in  a  single  pam- 
phlet, with  a  table  of  contents,  to  supply  every 
voter  therewith,  and  an  additional  number  equal 
to  10  ]^r  cent,  of  the  number  of  such  voters, 
and  it  is  the  duty  of  the  county  election  board 
to  iipmediately  distribute  them  to  the  precinct 
election  inspectors,  who  should  not  later  than 
five  days  prior  to  such  election  convoke,  hold,  or 
cause  to  be  held  public  meetings  of  the  electors 
of  his  district  and  distribute  or  cause  to  be 
distributed  such  pamphlets  to  the  assembled 
voters,  and  to  use  all  other  diligent  means  of 
distributing  them  to  all  the  voters  of  such  elec- 
tion precinct.  • 

[EM.    Note. — For    other    cases,    see    Statutes, 
Dec.  Dig.  «=935%.] 

3.  Statutes  <S=330V&  —  Initiative  and  Ref- 
SBENDTJM  Election— Statutoby  Fbovisions 

— PUBPOSE. 

The  purpose  of  this  provision  is  to  place  in 
the  hands  of  every  voter  in  the  state  the  text 
of  the  proposition  to  be  voted  upon,  with  copy 
of  the  official  ballot  and  the  arguments  for  and 
against  such  proposition,  so  that  the  voters  may 
have  an  opi>ortunity  to  acquaint  themselves 
with  the  merits  thereof  and  cast  an  intelligent 
ballot  thereon. 

[Ed.    Note.— For    other    cases,    see    Statutes, 
Dec.  Dig.  <&=>35%.] 

4.  Statutes  ^=5>35%  — Enactment— Initia- 
tive AND  REFEBENDUM  ElJiOTIOH  —  VALID- 
ITT. 

And  while  by  section  3393  it  is  provided 
that  the  procedure  regulating  elections  under  the 
initiative  and  referendum  is  not  mandatory,_  yet 
a  substantial  compliance  therewith  is  required, 
and  where  it  appears  that  by  reason  of  the  fail- 
ure to  substantially  comply  with  the  provisions 
of  section  3.384  a  sufficient  .number  of  electors 
have  been  deprived  of  the  opportunity  to  ex- 
ercise their  franchise  as  to  change  the  result  of 
the  election  had  they  participated  therein,  same 
will  not  be  upheld. 

[Ed.  Note.— For  other  cases,  see  Statutes,  Dec. 
Dig.  <S=35%.] 

5.  Statutes  <S=>35%  —  Initiative  and  Ref- 
EBENDUM  Election— Validitt. 

Held,  under  the  facts  disclosed  in  the  opin- 
ion, there  was  not  a  substantial  compliance  with 
the  law  and  the  election  held  August  4,  1914, 
upon  State  Question  No.  62,  cannot  be  sus- 
tained. 

[Ed.  Note.— For  other  cases,  see  'Statntes,  Dec. 
Dig.  <S=»35%.] 

6.  Statutes  «=»36^  —  Initiative  and  Ref- 
BBENDUU  Election  —  Canvassing  op  Re- 
tubns. 

Where  the  state  election  board  met  inregu- 
lar  session  to  canvass  the  returns  of  a  primary 
election  at  which  certain  state  questions  were 
voted  upon,  and  proceeded  to  canvass  the  re- 
turns upon  such  state  question,  but  prior  to  the 
completion  of  such  canvass  one  of  the  members 
absented  himself  from  the  sessions  of  said  board 
on  private  business,  and  thereafter  the  remain- 
ing members  complete  the  canvass  and  certify 
the  result  to  the  Governor,  their  action  in'  so 
doing  is  valid,  and  will  be  upheld. 

[Ed.  Note.— For  other  cases,  see  Statutes,  Dec. 
Dig.  <S^35V,.] 

7.  Statutes  <g=>35%— Suspenson  of  Opeba- 
TioN  —  Refebendum  Petition  —  Effect  of 
Filing. 

The  filing  of  a  petition  referring  to  the 
people  an  act  passed  by  the  Legislature  suspends 
the  operation  thereof  until  the  same  shall  have 


been  approved  by  a  majority  of  the  votes  cast 
at  an  election  held  thereon.  , 

[Ed.  Note.— For  other  cases,  see  Statutes,  Dec 
Dig.  «=>35%.] 

Habeas  Corpus  by  P.  J.  Smitb.  Writ 
granted. 

McAdams  &  Haskell,  of  Oklaboma  City, 
for  petitioner.  S.  P.  Freellng,  Atty.  Gen., 
and  R.  McMillan,  Asst  Atty.  Gen.,  for  re- 
spondent 

HARDY,  J,  Petitioner  applies  for  a  writ 
of  habeas  corpus,  and  alleges  that  be  Is  un- 
lawfully restrained  of  bis  liberty  by  the  sher- 
iff of  Oklahoma  county  under  and  by  virtue 
of  an  information  chargiug  him  and  others 
with  a  violation  of  the  provisions  of  section  1, 
c.  128,  Session  Laws  1913;  that  said  section 
and  said  chapter  were  not  in  force  as  valid 
and  subsisting  laws  at  the  time  said  informa- 
tion was  filed  or  at  any  time  since,  for  the 
reason  that  a  petition  in  due  form  was  filed 
within  90  days  after  tbe  final  adjoummeat 
of  the  Legislature,  referring  same  to  the  peo- 
ple for  approval  or  repeal,  and  that  an  elec- 
tion was  bad  thereon  on  the  4tb  day  of  Au- 
gust, 1914,  at  which  a  majority  of  tbe  voters 
voting  upon  said  question  voted  against  tbe 
repeal  of  said  chapter.  Petitioner  alleges 
that  said  election  is  illegal  because  tbe  law 
regulating  same  was  not  complied  witb  in 
various  material  particulars,  and  that  said 
act  is  still  suspended  by  reason  of  tbe  filing 
of  said  referendum  petition. 

[1]  On  June  20,  1914,  tbe  Governor  issued 
a  proclamation  calling  an  election  upon  said 
referendum  petition,  being  State  Question  No. 
62,  to  be  held  on  August  4,  1914,  tbe  day  up- 
on which  tbe  primary  election  was  held.  Pe- 
titioner insists  that  said  proclamation  should 
have  been  published  in  some  way  or  manner. 
Tbe  law  makes  no  such  provision.  The  proc- 
lamatio'n  was  duly  Issued  and  deposited  In 
the  oflSce  of  the  secretary  of  state,  and  was 
there  among  tbe  archives  of  tbe  state,  and 
all  persons  desiring  so  to  do  could  have  ac- 
cess thereto  and  procure  copies  thereof.  A 
similar  question  was  determined  by  tbe  Su- 
preme Court  of  tbe  United  States  in  Lapeyre 
V.  United  States,  84  U.  S.  (17  Wall.)  191.  21 
L.  Ed.  606,  where  it  was  held  that  filing  the 
proclamation  of  tbe  President  with  the  Sec- 
retary of  State  was^v  suflBcient  publication 
thereof.  Tbe  witness  sRalney,  representing 
petitioners,  claims  be  vlS^d  the  oifice  of  the 
secretary  of  state  seeklng^formatlon  in  ref- 
erence to  tbe  issuance  of  sVcb  proclamation, 
and  was  informed  that  no  stch  proclamation 
had  been  filed.  He  does  nof*tate  definitely 
what  date  be  made  this  inqulflf,  but,  conced- 
ing that  be  did,  the  proclamttlon  was,  in 
fact,  issued  and  filed,  and  this  ^\ils  snffldent. 

Section  3382,  Rev.  Laws  1910,  Muires  that 
arguments  for  and  against  measil«s  submit- 
ted shall  be  prepared  by  a  joint  ^™™*ttee 
of  tbe  House  and  Senate  and  a  'ominlttee 
representing  the  petitioners.     No  -i^umenta 
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were  offered  'on  behalf  of  tbe  petitioners,  and, 
the  Legislature  having  adjourned  prior  to  the 
calling  of  said  eilectlon,  there  was  no  Joint 
committee  of  the  House  and  Senate  by  which 
arguments  could  be  prepared,  Arguments 
were  prepared  by  Senator  Campbell  Russell, 
a  member  of  the  state  senate,  and  by  Fred  S. 
Caldwell,  purporting  to  be  on  behalf  of  the 
members  of  the  Legislature  and  other  citi- 
zens of  tbe  state.  The  state  election  board 
caused  to  be  printed  150,000  pamphlets  con- 
taining a  text  of  the  measure,  ballot  title,  and 
arguments  submitted,  and  of  this  number  4,- 
000  were  delivered  to  Senator  Bussell  and 
by  him  distributed,  and  146,000  were  distrib- 
uted by  the  state  election  board.  These 
pamphlets  were  received  by  the  state  election 
board  on  the  24th  day  of  July  and  thereafter 
Immediately  mailed  out  to  the  secretaries  of 
the  various  county  election  boards. 

[2]  Sections  3384  and  3401;  Rev.  Laws  1910, 
requires  the  state  election  board,  where 
the  election  on  measures  to  be  submitted  to 
the  people  is  held  at  a  general  election,  to 
forward  to  the  county  election  board  of  each 
county  before  the  mandatory  primary  a  suf- 
ficient number  of  such  pamphlets  to  supply 
each  voter  of  his  county,  and  an  additional 
number  equal  to  10  per  cent  of  such  num- 
ber of  voters,  and  requires  the  county  elec- 
tion board  at  the  time  of  furnishing  the 
primary  election  supplies  to  furnish  each  in- 
spector for'  each  precinct  wherein  a  primary 
election  is  to  be  held  a  sufficient  number  of 
copies  of  the  text  of  such  measure  to  be 
submitted  to  popular  vote,  also  a  <topy  of 
the  argument  for  and  against  such  measure 
and  a  copy  of  the  official  ballot,  bound  to- 
gether in  a  single  pamphlet,  with  a  table  of 
contents,  and  further  provides  that,  where 
the  Legislature  or  the  Governor  shall  order 
a  special'  election  for  the  purpose  of  referring 
such  measure,  the  secretary  of  state  election 
board  shall  not  later  than  40  days  before 
any  such  special  election  forward  such 
pamphlets  to  the  county  election  board  of 
each  county,  who  shall  in  like  manner  Im- 
mediately distribute  them  to  tbe  election  In- 
spectors for  each  election  precinct,  and  makes 
It  the  duty  of  such  Inspectors  not  later  than 
5  days  prior  to  the  election  to  convoke,  bold, 
or  cause  to  be  held  a  public  meeting  of  the 
electors  of  his  district,  and  distribute  or 
cause  to  be  distributed  such  pamphlets  to  the 
assembled  voters,  and  use  all  other  diligent 
means  of  distributing  them  to  all  the  voters 
of  such  election  precinct. 

At  the  general  election  held  In  1912,  there 
were  cast  for  United  States  Senator  250,707 
votes.  Taking  this  as  a  basis,  the  state  elec- 
tion board  should  have  distributed  276,000 
such  pamphlets,  when,  as  a  matter  of  fact, 
only  150,000  were  distributed,  being  126,000 
less  than  the  amount  contemplated  by  law. 
At  the  primary  election  August  4,  1914,  there 
were  cast  for  the  respective  candidates  for  the 
different  parties  for  Governor  181,939  votes. 
There  were  cast,  upon  State  Question  No.  62, 


130,080  votes.  Of  the  total  number  of  elec- 
tors participating  in  the  primary  on  that  day 
42,859  did  not  vote  upon  said  State  Question 
Na  62.  At  the  general  election  In  November 
there  were  cast  for  Governor  253,687  votes. 
The  only  means  adopted  by  the  state  election 
board  to  place  the  pamphlets  required  In  the 
hands  of  the  voters  was  to  send  them  to  the 
secretaries  of  the  county  election  boards  on 
various  dates,  commencing  on  the  24th  day 
of  July,  and  continuing  thereafter  until  said 
pamphlets  were  distributed.  In  some  of  the 
counties,  as  shown  by  the  evidence,  and  It  is 
fair  to  presume  the  same  condition  existed 
throughout  the  state,  tbe  pamphlets  were  not 
distributed  by  the  secretaries  of  the  county 
election  boards  until  the  election  supplies 
were  furnished  to' the  various  precinct  offi- 
cials, and  there  was  no  general  distribution 
of  the  pamphlets  other  than  such  as  may 
have  been  made  by  the  precinct  officials  on 
the  day  of  the  primary.  If  we  take  the 
figures  of  the  general  election  in  1912  as  a 
basis,  there  were  100,707  qualified  electors  in 
the  stale  more  than  there  were  pamphlets 
printed,  and.  If  the  general  election  in  1014  be 
taken,  there  were  103,687  electors  more  than 
there  were  pamphlets  printed  and  distributed. 
Petitioner  urges  that  by  reason  of  these  facts 
the  election  was  invalid.  The  Attorney  Gen- 
eral Insists  that  the  provisions  of  the  initia- 
tive and  referendum  law  are  not  mandatory, 
but  directory,  and  that  there  was  a  substan- 
tial compliance  with  the  terms  of  the  law. 
By  section  3393  It  Is  provided  that  the  provi- 
sions regulating  the  procedure,  In  elections 
under  tbe  initiative  and  referendum  are  not 
mandatory,  but,  if  substantially  followed,  will 
be  sufficient,  and.  If  the  thing  aimed  at  can 
be  attained,  and  procedure  sustained,  clerical 
and  mere  technical  errors  shall  be  disregard- 
ed. Norrls  et  aL  v.  Cross,  25  OkL  287,  105 
Pac.  1000.    • 

[3]  Petitioner  Insists  that  the  election  on 
August  4th  was  a  special  election,  and  that 
the  provisions  of  section  3384  regulating  spe- 
cial elections  should  have  been  complied  with. 
The  Attorney  General  says  that  this  was  a 
general  election,  and  therefore  such  was  not 
necessary.  Section  3384  requires  that,  when 
a  state  question  Is  voted  upon  at  a  general 
election,  before  tbe  mandatory  primary 
pamphlets  shall  be  placed  in  the  hands  of  the 
precinct  Inspectors,  who  shnll  furnish  to  each 
and  every  voter  on  said  primary  election  day 
a  copy  of  the  same.  This  provision  has  ref- 
erence to  general  elections  held  in  November, 
and  the  remainder  of  the  section  provides 
that,  when  any  special  election  Is  called,  they 
shall  be  furnished  not  later  than  40  days  be- 
fore  the  date  of  said  special  election,  and 
public  meetings. shall  be  held  by  the  precinct 
Inspectors  not  later  than  5  days  before  the 
date  of  such  special  election.  Tbe  purpose  of 
this  provision  is  to  place  la  the  hands  of  the 
voters  of  the  state  the  text  of  the  proposi- 
tions to  be  Voted  upon,  together  with  a  copy 
of  the  official  ballot  and  the  arguments  for 
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and  against  snch  propositions,  so  that  eadi 
and  every  voter  of  the  state  may  have  an 
opportunity  to  acquaint  himself  with  the 
merits  of  the  measure  and  the  arguments  for 
and  against  the  same,  and  be)  prepared  to 
cast  an  Intelligent  ballot  upon  said  questloa 
Amendments  to  the  state  Constitution  may  be 
adopted  in  the  same  manner,  and,  when 
measures  of  the  highest  public  concern  in 
which  every  citizen  of  the  state  has  an  Inter- 
est are  to  be  acted  upoil  by  the  people  at  the 
ImHs,  it  la  of  the  greatest  Importance  that 
the  electors  be  furnished  with  the  informa- 
tion required  by  this  section.  If  the  pfovi- 
slons  applying  to  a  special  election  do  not 
apply  to  an  election  on  the  date  of  the  pri- 
mary, there  is  no  provision  for  furnishing  the 
information  required  at  such  election.  It 
would  l>e  more  in  harmony  with  the  legisla- 
tive Intent  to  say  that  the  statutes  .require  In 
elections  held  upon  dates  other  than  the  gen- 
eral election  In  November  that  the  pamphlets 
shall  be  distributed  in  the  manner  required 
for  special  elections.  It  is  doubtless,  the  gen- 
eral rule  as  stated  in  McCrary  on  Elections, 
flTO: 

"That,  where  the  election  has  been  held  at 
the  proper  time  and  the  proper  place,  and  the 
voters  have  had  notice  and  participated  in  it, 
the  want  of  such  notice  as  the  law  provides  wlU 
not  render  it  void ;  but,  if  it  appears  that  due 
notice  has  not  been  given,  and  that  a  portion  of 
the  voters  have  thereby  been  deprived  of  their 
right  to  vote  and  participate,  if  it  appear  that 
this  deprivation  is  sufficient  to  change  the  re- 
sult if  they  had  voted  on  the  one  side  or  the 
othor,  in  sucll  a  case  the  election  is  clearly 
void." 

Upon  State  Qbestion  No.  62  the  number 
voting  "Yes"  were  66,135,  and  those  voting 
"No"  were  72,945,  being  a  majority  against 
the  repeal  of  said  law  of  6,810  votes.  There 
were  42,000  voters  taking  part  in  this  pri- 
mary who  did  not  vote  for  or  against  this 
measure.  There  being  183,000  voters'  par- 
ticipating, there  were  33,000  more  electors 
^lian  there  were  pamphlets  printed.  There 
were  besides  more  than  70,000  electors  en- 
titled to  participate  in  said  election  who  did 
not  attend  the  polls  that  day,  and  we  are 
unable  to  say  bow  they  would  have  voted 
bad  they  t>een  in  possession  of  the  informa- 
tion concerning  this  question  that  was  to  be 
voted  upon  or  whether  they  would  have  re- 
mained at  home. 

In  Town  of  Grove  v.  Haskell,  24  Okl.  707, 
104  Pac.  66,  which  Involved  a  county  seat 
election,  it  was  held  that,  where  the  provi- 
sions with  reference  to  notice  were  substan- 
tially complied  witli,  and  there  was  no  avei^ 
ment  or  showing  that  the  electors  did  not 
have  actual  notice  or  knowledge  of  the  elec- 
tion, and  failed  to  participate  therein  by  rea- 
son thereof,  the  same  would  not  be  held  void, 
and  it  was  said  in  this  connection: 

"The  vital  and  essential  question  in  such  eases 
is:  Did  the  want  of  notice  or  knowledge  result 
in  depriving  a  sufficient  number  of  the  electors 
of  the  opportunity  to  exercise  their  franchise 
as  to  change  the  result  of  the  election?    If  not, 


then    the   wHI   of   the   electors,   as   ezpreased, 
should   be  sustained." 

This  case  reviews  One  authorities  upon  tliia 
proposition. 

A  similar  question  was  decided  by  the  Su- 
preme Court  of  Nevada  in  State  r.  Davis, 
20  Nev.  220,  19  Pac.  894,  where  an  amend- 
ment to  the  Constitution  was  voted  upon, 
and  It  was  held  that  the  statutes  of  1887 
(page  122),  providing  for  the  puUication  of 
proposed  amendments  in  a  daily  new^aper 
of  general  circulation  for  90  days  next  pre- 
ceding the  general  election  at  wMch  the 
amendment  was  to  be  voted  upon,  and  re- 
quiring that  as  many  copies  of  such  paper 
should  be  sent  without  extra  compensation 
to  the  clerk  of  each  county  as  there  were 
registered  voters  therein,  and  by  the  derk 
mailed  to  the  voters,  was  a  reasonable  re- 
quirement sanctioned  by  the  Constitution, 
and  that  amendments  voted  on  without  com- 
pliance with  such  requirements  were  inop- 
erative. 

In  State  v.  Sengstacken  et  al.,  61  Or.  455, 
122  Pac.  292,  Ann.  Gas.  1914B,  230,  it  is  held: 

"Where  from  the  number  of  votes  cast  at  a 
special  election  it  appears  by  a  comparison  of 
the  number  of  registered  voters  in  the  district 
that  no  different  result  was  possible  had  all 
the  voters  participated  in  the  election,  the  fail- 
ure to  comply  with  the  statutory  requirements 
in  respect  to  giving  notice  will  not  invalidate 
the  election;  but  where  the  statutory  notice 
was  not  given,  and  It  appeared  that  from  the 
number  of  voters  registered  at  the  last  general 
election  a  different  result  was  possible  had  all 
voted,  the  election  was  invalid." 

In  Guernsey  t.  McHaley,  62  Or.  666,  98 
Pac.  158,  the  court  said: 

"The  courts  are  practically  unanimous  that, 
where  the  object  of  an  electint  and  the  time  and 
place  are  provided  by  general  law,  the  require- 
ment as  to  notice  is  directory,  and  a  failure  of 
the  officer  charged  with  the  duty  of  posting 
or  publishing  such  notice  to  discharge  his  duty 
in  that  regard  will  not  invalidate  the  election, 
and  it  seems  equally  as  well  settled  that,  it 
the  time  of  the  election  is  to  be  fixed  by  some 
public  authority  after  the  happening  of  some 
condition  precedent,  or  if  some  •  •  •  ques- 
tion in  like  manner  is  to  be  submitted  to  the 
voters  at  a  regular  election,  the  law  authorizing 
such  election,  or  the  submission  of  such  ques- 
tion, and  providing  for  notice  thereof,  must  be 
strictly  followed.  Oooley  on  Constitutional 
liimitations,  f  603;  Marsden  v.  Harlocker,  48 
Or.  90,  85  Pac.  328  [120  Am.  St.  Rep.  788]: 
George  v.  Oxford  To.,  16  Kan.  72;  Stephens 
V.  People  ex  reL  89  III  837." 

"The  reason  for  this  distinction  is  tlmt  every 
voter  is  presumed  to  know  the  law  and  be  there- 
by Informed  as  to  the  time  when,  place  where, 
and  the  officers  to  be  elected,  or  matters  to  be 
determined  at  a  general  elecQon  held  in  pursu- 
ance to  a  public  statute,  and  thus  to  be  fnlly 
advised  in  the  premises;  but,  where  the  elec- 
tion is  not  held  in  pursuance  of  such  a  general 
law,  or  some  matter  not  provided  in  such  law  is 
to  be  determined  thereat,  this  presumption  does 
not  arise,  and  the  law  authorizing  such  election 
or  the  submission  of  such  question  must  be 
strictly  pursued,  and  the  required  notice  given." 

Guernsey  t.  McHaley,  supra;  Marsden  v. 
Harlocker,  48  Or.  90,  85  Pac.  S28,  120  Am. 
St  Rep.  786;  State  v.  Staley,  90  Kan.  624, 
135  Pac.  002. 

[4-1]  The  law  fixes  the  date  ot  the  general 
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electioiu  and  determines  the  matters  to  be 
voted  upon  thereat,  and  each  elector  of  the 
state  Is  charged  with  aotlce  of  the  provisions 
ot  said '  law,  but  in  special  questions  to  be 
submitted,  while  the  time  and  place  may  be 
fixed  by  law,  yet  the  questions  to  be  voted 
upon  In  the  very  nature  of  things  cannot 
be  regulated  by  statute,  and  In  order  for  the 
voters  to  be  acquainted  vrtth  the  questions 
submitted  and  to  inform  themselves  as  to 
the  merits  thereof  the  statute  requires  these 
pamphlets  to  be  distributed,  and,  while  sec- 
tion 3393  provides  that  a  substantial  com- 
pliance ia  BofBclent,  yet  we  think  that  there 
must  be,  in  truth  and  fii  faot,  a  substantial 
compliance.  W^hen,  as  in  this  case,  barely 
more  than  half  the  required  number  of  pam- 
phlets are  distributed,  and  it  apx>ears  from 
the  actual  figures  that  more  than  70,000 
voters  remained  away  from  the  polls,  and 
42,000  participating  In  the  election  failed 
to  vote  upon  the  question  submitted,  and  that 
there  were  33,000  less  pamphlets  distributed 
than  there  were  voters  participating  in  the 
election,  this  was  not  a  substantial  com- 
pliance with  these  provisions  within  the 
meaning  and  intent  of  the  statute  with  ref- 
erence to  the  number  of  pamphlets  distribut- 
ed, nor  were  the  same  placed  In  the  bands 
of  the  individual  voters  of  the  state  In  sub- 
stantial compliance  with  the  law. 

It  Is  further  objected  that  the  returns  up- 
on said  proposition  were  canvassed  by  two 
members  of  the  board,  the  third  member 
not  being  present,  and  therefore  there  was  no 
legal  canvass  of  the  reeult  The  board  met 
as  required  by  law  to  canvass  the  returns 
of  the  primary  election,  and  all  the  members 
thereof  were  present  upon  different  dates' 
during  the  progress  of  such  canvass,  and 
wbile  canvassing  the  returns  of  the  primary 
tbe  returns  upon  State  Question  No.  62  were 
also  canvassed  as  they  came  In,  but  prior  to 
tbe  final  result  one  member  of  the  board 
absented  himself  on  private  business,  and 
thereafter  the  two  remaining  members  con- 
tinued the  canvass,  and  certified  the  result 
to  the  Ck>vemor.  There  was  no  irregularity 
in  the  canvass,  nor  is  there  aay  claim  made 
tbat  tbe  rebult  as  canvassed  was  incorrect. 
Tbia  objection  Is  without  merit 

It  is  further  claimed  In  tbe  petition  that 
tbe  Governor  failed  to  issue  a  proclamation 
declaring  the  result  We  take  Judicial 
Icnowledge  of  the  fact  that  on  September 
14,  1914,  the  Governor  Issued  his  proclama- 
tion declaring  the  result  of  the  election  held 
on  said  State  Question  No.  62.  16  Cyc.  004 ; 
4  Wlgmore  on  Ev.  |  26T7;  1  Chamberlayne, 
Mod.  Law  of  Bv.  f  646.  The  fact  tbat  this 
is  a  meritorious  measure  can  have  no  con- 
trolling weight ;  for  if,  because  the  measure 
is  meritorious,  the  requirements  of  the  law 
may  be  disregarded,  measures  that  are  per- 
nidons  and  obnoxious  may  be  submitted  un- 
der like  drcnmstances  and  be  adopted.    The 


question  Is  of  more  iniportance  than  the 
merits  of  the  measure  under  consideration. 
It  involves  the  right  of  the  electors  of  this 
state  to  be  apprised  of  any  proposed  changes 
In  the  fundamental  policies  of  the  state  as 
represented  by  proposed  amendmentsi  to  the 
Constitution  or  by  changes  in  its  general 
laws,  and,  these  requirements  being  for  the 
Information  and  protection  of  the  electors, 
substantial  compliance  therewith  having  been 
required,  nothing  less  will  suffice. 

[7]  By  reason  of  the  failure  to  substantial- 
ly comply  with  the  requirements  of  the  law 
regulating  the  distribution  of  pamphlets'  con- 
taining the  text  of  the  measure  to  be  voted 
upon,  the  sample  ballots,  and  the  arguments 
for  and  against  said  measure,  we  think  the 
election  was  invalid.  The  petition,  having 
been  filed  referring  this  act  to  the  people 
for  approval  or  rejection,  suspended  the 
operation  thereof  until  an  election  is  had 
thereon  (Ck>nBt  art  5,  |  3;  Wllllam'a  Ann. 
Ck>nst  I  53) ;  and  therefore  said  law  was  not 
in  force  and  operative  at  tbe  time  of  the 
matters  and  things  complained  of. 

The  petitioner  Is  therefore  discharged 
from  custody.  All  tbe  Justices  concur,  ex- 
cept KANE,  O.  J.,  and  TUBNBE,  J,  not 
participating. 


(E4  OU.  832) 

SCHOOL  DIST.  NO.  24  OP  ROGERS  COUN- 

TI  V.  BROWN.    (No.  6660.) 
(Supreme  Court  of  Oklahoma.    Jan.  11,  1916.) 

(BvUalnu  by  th«  Court.) 

Appeal  and  Ebbob  <3=>430,  565,  568,  614— 
Cass-Madb  —  Stjiuions  —  Disuibsal  — 
Gbounds. 

Where  the  defendant  in  error  was  not  serv- 
ed with  a  notice  of  the  signing  and  settlement 
of  tbe  case-made,  nor  was  such  notice  waived, 
and,  where  the  signature  of  the  trial  judge  who 
signed  the  case-made  is  not  attested  by  the  clerk 
of  the  court  and  tbe  seal  thereof,  and  tbe  caae- 
made  was  not  filed  in  the  court  below,  and, 
where  the  defendant  in  error  has  not  waived 
service  of  summons,  nor  where  the  summons 
has  not  been  served,'  and  the  time  has  expired 
in  which  the  appeal  and  record  can  be  perfected, 
this  court  has  no  jurisdiction  in  the  premises, 
and  the  attempted  appeal  will  be  dismissed. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  J$  2173,  2174,  2507-2510, 
2523-2529,  2554,  2708-2713,  8126;  Dec.  Dig. 
«=>430,  565,  668,  614.] 

Commissioners'  Opinion,  Division  No.  4. 
Error  from  County  Court,  Rogers  County; 
Walter  W.  Shaw,  Judge. 

Action  by  ESstella  Bro'wn  against  Scbo(^ 
District  No.  24  of  Rogers  County,  Okl.  Judg 
ment  for  plaintiff,  and  defendant  brings  er- 
ror.   Dismissed. 

C.  S.  Wortman,  of  <31aremore,  for  plaintiff 
in  error.  H.  Jennings,  of  Claremore,  for  de- 
fendant In  error. 

WATTS,  G.  Defendant  in  error  sued  the 
plaintiff  In  error  in  the  county  court  of  Rog- 
ers county,  where  Judgment  was  rendered  in 
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ber  favor,  from  whldt  the  plaintiff  In  error 
appeals.  The  motion  for  new  trial  was  over- 
ruled on  April  29,  1913,  60  days  were  given  to 
make  and  serve  a  case-made,  10  days  to  sug- 
gest amendments,  and  5  days  to  settle  and 
sign.  The  case-mafle  was  served  June  20, 
1913,  and  settled  and  signed  by  the  trial 
Judge  on  July  9,  1913,  and  the  appeal  was 
lodged  In  this  court  on  October  10,  1913. 

The  plaintiff  in  error  relies  on  the  follow- 
ing assignments  for  reversal: 

"(1)  Error  in  refusing  and  ruling  out  compe- 
tent and  legal  evidence  on  the  part  of  defend- 
ant. (2)  Error  in  refusing  requested  instruc- 
tions asked  for  by  defendant." 

The  appeal  is  defective  for  a  number  of 
reasons.  It  nowhere  appears  that  defendant 
in  error  was  served  with  a  notice  of  the  sign- 
ing and  settling  of  the  case-made  nor  does  it 
appear  that  such  notice  was  waived.  Neither 
was  the  signature  of  the  trial  Judge  who 
settled  and  signed  the  case-made  attested  by 
the  signature  of  fhe  clerk  of  the  court  and 
the  seal  thereof,  nor  was  the  case-made  filed 
In  the  court  below.  There  Is,  however,  a  cer- 
tificate of  the  clerk  of  the  court,  who  certi- 
fies: 

"That  the  above  and  foregoing  is  a  true  and 
complete  com'  of  the  case-made  in  case  Mo. 
415,  Civil,  Estella  Brown  v.  School  District 
No.  24,  Rogers  County,  • ,  •  •  as  the  same 
appears  on  file  and  of  record  Id  my  office" 

— ^but  the  seal  of  the  court  Is  not  attached  to 
the  clerk's  certificate,  nor  has  defendant  In 
error  waived  service  of  summons  In  error, 
nor  has  a  summons  In  error  been  served. 
Most  of  the  defects  are  Jurisdictional,  and  as 
the  time  has  long  since  expired  In  which  the 
appeal  and  record  could  be  perfected,  this 
court  has  no  Jurisdiction  In  the  premises. 

Therefore,  for  the  reasons  mentioned,  the 
appeal  should  be  dismissed,  and  we  so  recom- 
mend. 

PER  CURIAM.    Adopted  In  wholes 

(E4  Okl.  634) 

PAGE  V.  TRYON.     (No.  5674.) 
(Supreme  Court  of  Oklahoma.     Jan.  11,  1916.) 

(BvUalua  ly  the  Court.) 

1.  Injunction   €=9196— Dakaoes— Riobt  to 
Recoveb. 

Ordinarily  damages  growing  out  of  the  is- 
suing and  enforcement  of  an  injunction  order 
cannot  be  recovered  until  the  same  has  been  dis- 
solved by  a  final  decree,  but  where  the  damages 
claimed  did  not  accrue  on  account  of  the  injunc- 
tion the  rule  is  different. 

[Ed.  Note.— For  other  cases,  see  Injunction, 
Cent  Dig.  SS  397,  399-405;   Dec.  Dig.  <8=9l86.] 

2.  Appeal  and  Ebrob  <g=>882— Invited  Eb- 
BOB— Damages  fbom  Injunction— Oounteb- 

CLAIM. 

A  temporary  injunction  was  made  perma- 
nent. Afterwards  the  plaintiff  filed  a  supple- 
mental petition  praying  for  damages  on  account 
of  certain  acts  of  defendant,  out  of  which  the 
injunction  arose.  Before  the  injunction  was 
made  permanent  the  defendant  counterclaimed 
for  damages  and  afterwards  filed  a  supplemental 
answer  praying  for  damages  accruing  after  he 


filed  his  original  answer.  The  plaintiff  moved  to 
strike  the  original  and  supplemental  answers  so 
far  as  the  same  asked  for  affirmative  relief  upon 
the  ground  that  the  damages  occurring  after  the 
commencement  of  the  action  cannot  be  recovered 
by  a  counterclaim  filed  in  that  action.  Held, 
that  the  plaintiff,  in  fiUng  his  supplemental  pe- 
tition, invited  the  court  to  adjust  the  damages 
between  the  parties  in  that  action. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §§  3591-3610;  Dec  Dig.  *=> 
882.] 

Commissioners'  Opinion,  Division  No.  4. 
Error  from  District  Court,  Creek  County; 
Wade  S.  Stanfield,  Judge. 

Action  by  Charles  Page  against  W.  T.  Try- 
on.-  Judgment  for  defendant,  and  plaintiff 
brings  error.    Affirmed.  t 

Rice  &  Lyons,  of  Tulsa,  for  plaintiff  in  er- 
ror. Smith  &  Walker,  of  Sapulpa,  for  de- 
fendant In  error. 

MATHEWS,  O.  The  parties  hereto  will  be 
designated  as  In  the  trial  court  This  con- 
troversy arose  over  the  rights  of  two  parties 
to  a  certain  tract  of  land,  one  holding  an  <A\ 
lease  upon  said  land,  and  the  other  an  agri- 
cultural lease.  The  bolder  of  the  agricultur- 
al lease  being  In  possession  when  the  holder 
of  the  oil  lease  went  upon  the  tract  to  bore 
for  oil,  be  Interfered  with  his  operations, 
and  on  the  28tb  day  of  April,  1910,  the  plain- 
tiff, the  holder  of  the  oil  lease,  obtained  a 
temporary  injunction  against  the  defendant, 
the  holder  of  the  agricultural  lease,  restrain- 
ing him  from  interfering  with  his  operating 
on  said  land  for  oil. 

On  the  16th  day  of  May,  1910,  the  defend- 
ant filed  his  answer.  In  effect  a  general  de- 
nial, and  further  set  out  therein  that  be  was 
in  possession  of  said  land  In  controversy 
under  a  recorded  agricultural  lease  from  the 
owner  of  the  land,  and  was  using  the  same 
for  farming  purposes;  that  when  plaintiff's 
employ^  attempted  to  enter  said  pranises 
he  notified  them  not  to  come  vpon  the  land, 
and  thereupon  the  plaintiff  obtained  a  re- 
straining order  from  the  court,  and  there- 
after the  employ^  of  plaintiff  cut  tbe  fence 
of  defendant,  entered  upon  said  land  and 
began  operattng  for  oil;  that  they  drove 
teams  and  wagons  upon  the  land,  and  thereby 
Injured  the  premises,  and  thtit  they  left 
the  fence  down  so  that  defendant's  cattle 
escaped  from  his  inclosure,  which  occasioned 
much  loss  of  time  to  him  In  hunting  for 
same,  for  all  of  which  alleged  damage  he 
prayed  for  Judgment  in  tbe  sum  of  $500. 
The  case  was  tried  to  a  Jury  on  the  24th  day 
of  May,  1913,  which  returned  ,a  verdict  in 
favor  of  the  defendant  In  tbe  'sum  of  $500, 
and  plaintiff  prosecutes  this  appeal. 

[1]  The  plaintiff  has  assigned  numerous  al- 
leged errors,  but  has  waived  most  of  the 
same  In  falling  to  discuss  the  same  in  his 
brief.  The  first  assignment  discussed  in  hie 
brief  is  his  contention  that  defendant's  coun- 
terclaim is  for  damages  on  account  of  tbe  Is- 
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suing  and  enforcement  of  fhe  restraining 
order,  which  plaintiff  urges  Is  dependent  up^ 
OR  the  dissolution  of  the  restraining  order, 
and  that  no  damages  can  be  had  for  causing 
the  same  to  be  issued  until  It  has  been  dis- 
solved by  a  final  decree.  Ordinarily  this  is 
a  correct  statement  of  the  law  relative  to 
damages  arising  by  virtue  of  the  procuring 
of  an  injunction,  but  it  does  not  fit  the  facts 
In  the  case  at  bar. 

While  defendant.  In  his  answer,  prays  for 
Judgment  ^gainst  the  plalntlfl!  and  bis  sure- 
ties on  his  Injunction  bond,  It  Is  plainly  ap- 
parent that  this  was  an  Inadvertence  not 
Intended.  A  permanent  injunction  was  en- 
tered herein  on  the  19th  day  of  May,  1910, 
but  the  evidence  upon  which  the  same  was 
liased  does  not  appear  In  the  record  nor  does 
it  appear  that  the  defendant  contested  the 
same.  At  the  trial,  the  burden  of  proof  was 
assumed  by  the  defendant,  and  his  entire 
evidence  went  to  the  amount  of  his  damages, 
and  no  evidence  was  produced  by  either  side 
relative  to  defendant's  conduct  in  refusing 
to  permit  plaintiff's  employes  upon  the  prem- 
ises to  bore  for  oil.  It  Is  quite  apparent  that 
the  injunction  matter,  by  all  sides,  was  con- 
sidered settled  and  no  longer  In  the  case, 
but  that  there  was  then  being  tried  out  what 
damages,  If  any,  defendant  was  entitled  to 
on  account  of  plaintiff's  occupancy  of  the 
premises.  The  sureties  on  the  injunction 
bond  were  not  parties  to  the  acMon,  the  bond 
itself  was  not  declared  upon,  and  not  intro- 
duced in  evidence,  and  was  not  referred  to 
at  the  trial.  Defendant  had  a  right  to  dam- 
ages, such  as  he  prayed  for  In  his  answers 
and  proved  at  the  trial,  even  though  he  had 
been  restrained  from  Interfering  with  plain- 
tiff's operations.  The  damages  claimed  by 
him  and  proven  at  the  trial  did  not  arise  on 
account  of  the  issuing  of  the  injunction,  be- 
cause that  was  to  the  effect  only  that  de- 
fendant should  not  interfere  with  plaintiff's 
oil  operation,  but  the  injunction  did  not  give 
the  plaintiff  the  right  to  tear  down  defend- 
ant's fences  and  so  permit  his  stock  to  go  at 
large  or  to  do  any  other  thing  complained  of 
by  defendant  la  his  answers. 

Plaintiff  next  advances  the  proposition  that 
the  counterclaim  set  up  In  defendant's  sup- 
plemental answer  is  for  alleged  damages  for 
matters  occurrlnjg  after  the  granting  of  the 
injunction  relief  sought  by  plaintiff  In  his 
petition.  To  state  plalntlfTs  contention  more 
succinctly,  it  is  that  damages  occurring  after 
commencement  of  the  action  cannot  be  re- 
covered by  a  counterclaim.  The  question 
here  raised  seems  to  be  an  original  one  as  far 
as  our  own  courts  are  concerned,  and,  with- 
out deciding  the  point,  we  will  observe  that 
the  contention  seems  to  be  sustained  by  the 
authorities  from  other  states.  34  Cyc.  670; 
Kansas  Loan  &  Inv.  Co.  v.  Hutto  et  al.,  48 
Kan.  166,  29  Pac.  558;  Simpson  et  al.  v. 
Jennings  et  aL,  15  Neb.  671,  19  N.  W.  473; 
Jones  et  al.  v.  Swank,  54  Minn.  259,  55  N.  W. 
1126.    But  see  Wynnewood  Cotton  Oil  Co. 


V.  W.  K.  Moore,  153  Pac.  633,  No.  4973,  not 

yet  officially  reported. 

However,  as  we  view  the  case  at  bar,  it 
does  not  turn  upon  the  foregoing  proposi- 
tion. On  the  19th  day  of  May,  1910,  the 
court  made  the  temporary  injunction,  grant- 
ed on  the  28th  day  of  April,  1910,  permanent. 
The  record  does  not  contain  the  evidence.  If 
any,  produced  at  this  hearing.  On  the  5th 
day  of  September,  1910,  the  plaintiff  filed  a 
supplemental  petition  praying  for  damages 
against  the  defendant  for  destroying  a  well 
rig  and  for  hindering  plaintiff  In  his  well 
drilling  on  the  premises  In  controversy.  On 
the  13th  day  of  January,  1911,  the  defendant 
filed  a  supplemental  answer,  wherein  he  ask- 
ed for  further  damages  which  he  alleged  he 
had  sustained  on  account  of  plalntlfTs  oc- 
cupancy of  the  land  since  the  filing  of  his 
original  answer.  On  the  .15th  of  February, 
1912,  the  plaintiff  filed  a  motion  to  strike 
defendant's  supplemental  answer  and  the  al- 
legations In  the  original  answer  seeking  af- 
firmative relief  for  the  reason  that  said  al- 
legations fall  to  state  proper  matter  of  coun- 
terclaim or  set-off,  which  motion  was  by  the 
court  overruled. 

On  the  24th  day  of  May,  1913,  the  case,  as 
far  as  the  same  related  to  the  damages  sus- 
tained by  defendant,  went  to  trial  before  a 
jury.  On  the  opening  of  the  case  the  plain- 
tiff made  the  following  objection,  which  was 
overruled ; 

"At  this  time  the  plaintiff,  Charles  Page,  ob- 
jects to  the  introduction  of  any  testimony  on 
behalf  of  the  defendant  for  the  reason  that  the 
same  is  incompetent.  Irrelevant,  and  immaterial, 
and  on  matters  alleged  as  a  counterclaim  are  not 
proper  matters  of  afSrmative  relict  to  the  de- 
fendant in  this  cause." 

Near  the  close  of  the  trial,  the  defendant 
offered  in  evidence  plaintiffs  supplemental 
petition,  whereupon  the  plaintiff  dismissed 
said  supplemental  petition. 

[2]  From  this  history  of  the  case,  imper- 
fect as  the  record  gives  It,  we  can  arrive  at 
no  other  conclusion  except  that  the  court 
treated  the  litigation  between  the  parties  as 
divided  Into  two  distinct  actions.  While  all 
the  pleadings  were  filed  in  the  same  cause, 
yet  this  could  be  easily  done  and  we  believe 
that  was  the  intention  of  the  court  and  the 
parties  thereto.  The  Injunction  was  made 
permanent  on  May  19,  1911,  apparently  by 
consent  of  all  the  parties,  and  that  matter 
passed  out  of  the  case,  for  we  do  not  find 
the  same  alluded  to  again  in  any  way,  but 
both  sides  thereafter  filed  pleadings  looking 
to  an  adjustment  of  the  damages  between 
them,  and  even  the  plaintiff  himself  filed  a 
pleading  asking  for  damages  against  the  de- 
fendant, and  thereby  invited  the  court  to 
adjust  the  matter  of  damages  between  them. 
It  is  true  he  interposed  timely  objections 
against  the  defendant's  testimony,  but  was 
at  that  time  in  the  andmalons  position  of 
having  on  file  a  pleading  asking  for  dam- 
ages similar  to  the  kind  he  objected  to  de- 
fendant offering  proof  on.    Although  be  dls- 
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missed  his  petition  asking  for  damages  near 
the  close  of  the  case,  yet  it  appears  to  ns 
that  It  came  too  late  because  he  had  invited 
the  trial  upon  the  issues  as  framed  and  was 
then  near  its  close.  He  pulled  the  string  too 
late. 

We  recommend  that  the  Judgment  be  af- 
firmed. 

PER  CURIAM.    Adopted  in  whole. 

(49  OM.  7»0)  - 

OITy  OP  MANGUM  et  al.  ▼,  HBATLT  et  «L 

(No.  7652.) 
(Supreme  Court  of  Oklahoma.    Jan.  11,  1916.) 

(Byllahtu  tv  the  Court.) 

1.  Appeal  and  Ebbob  «=370— Decisions  Ap- 

PEALABUC  —  PlXADINQB  —  ReTUSAL  TO 

Stbikb. 

An  order  orerruling  a  motion  to  strike  cer- 
tain paragraphs  of  a  petition  ia  not  an  appeal- 
able order. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  Si  367-378,  386,  411;  Dec. 
Dig.  <S=370.1 

2.  Apfeai,  and  Ebbob  «=>286  —  Pbxsknta- 
noNs  Below— MonoN  for  New  Trial. 

Where  a  cause  is  tried  upon  its  merits  and 
final  judgment  rendered  after  full  hearing,  and 
no  motion  for  a  new  trial  is  Sled  by  the  losing 
party,  such  judgment  will  not  be  disturbed  on 
appeal  for  alleged  errors  of  the  trial  court  in 
ruling  npon  certain  interlocutory  motions  not 
constituting  a  part  of  the  record  proper. 

[Ed.  Mote. — ^For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  Si  1680-1683,  1713-1717, 
3024;    Deo.  Dig.  <e=286.] 

Error  from  District  Court,  Oreer  Couaty; 
T.  P.  Clay,  Judge. 

Action  by  S.  A.  Heatly  and  another  against 
the  City  of  Mangum,  a  municipal  cori)ora- 
tion,  and  others.  Judgment  for  plaintiffs, 
and  defendants  bring  error.    Dismissed. 

H.  H.  Edwards,  of  Mangum,  for  plalntills 
In  error.  B.  L.  Tisinger,  of  Mangum,  and 
Burwell,  Crockett  &  Johnson,  of  Oklahoma 
City,  for  defendants  in  error. 

KANE,  C.  J.  This  was  a  suit  in  equity, 
wherein  the  defendants,  plaintifFs  below  as 
taxpayers,  prayed  an  injunction  against  the 
plaintiffs  in  error,  defendants  below,  enjoin- 
ing them  from  selling  and  delivering  certain 
municipal  bonds,  with  interest  coupons  at- 
tached. Issued  by  the  city  of  Mangum,  for 
the  purpose  of  building  a  municipal  electric 
light  plant.  Hereafter  the  parties  will  be 
called  "plalntUfs"  and  "defendants,"  respec- 
tively, as  they  appeared  in  the  trial  court 

Upon  filing  the  petition  the  trial  court  is- 
sued a  temporary  injunction.  Thereafter  the 
defendants  filed  a  motion  to  strike  certain 
portions  of  the  petition,  which  was  sustained 
by  the  trial  court  as  to  paragraph  14,  and 
overruled  as  to  paragraphs  IQ,  16,  17,  and  18. 
Thereupon  the  defendants  filed  a  pleading 
entitled  "Motion  to, Dissolve  Temporary  In- 
junction," which,  omitting  the  formal  parts, 
is  in  words  and  figures  as  follows: 


"Come  now  the  above-named  defendants,  by 
their  attorney,  and  move  the  court  the  tempo- 
rary injunction  allowed  herein  be  dissolved  for 
the  following  reasons,  to  wit:  (1)  Defendants 
deny  each  and  every  material  allegation  set  out 
in  said  petition  and  demand  strict  proof  of  said 
allegations.  (2)  That  the  relief  prayed  for  in 
said  petition  would  work  a  great  injostioe  to  the 
citizenihip  of  the  city  of  Mangum.  Wherefore 
defendants  pray  that  the  temporary  injunction 
allowed  herein  be  dissolved,  and  that  plaintiffs 
take  nothing  by  way  of  the  relief  prayed  for, 
and  that  plaintiSs  be  taxed  with  the  costs  of 
this  action." 

This  latter  pleading,  while  entitled  "Mo- 
tion to  Dissolve  Temporary  Injunction,"  is  in 
substance  more  in  tt^e  nature  of  an  answer  to 
the  petition,  In  effect,  a  general  denial,  and  it 
was  thus  treated  by  the  trial  court  and  the 
parties,  in  the  trial  upon  tb^  merits,  which 
subsequently  followed.  After  the  issues  were 
Joined  as  above,  the  respective  parties  pro- 
ceeded to  trial,  Introduced  their  evidence  up- 
on the  merits  of  the  case  and  rested,  and 
thereupon  the  court  rendered  a  final  Judg- 
ment overruling  the  motion  to  dissolve  and 
making,  the  temporary  tujunction  formerly 
issued  permanent.  There  was  no  motion  for 
new  trial  filed  by  tbe  losing. party  for  tlie 
purpose  of  reviewing  the  action  of  the  trial 
court  in  rendering  Judgment  upon  the  merits, 
but  a  proceeding  in  error  was  prosecuted  to 
tills  court,  wherein  the  only  errors  assigned 
are  the  following: 

"(1)  The  court  erred  ia  overruling  defend- 
ants' motion  to  strike  certain  paragraphs  from 
plaintiffs'  petition.  (2)  The  court  erred  in  over- 
ruling defendants'  motion  to  dissolve  the  tempo- 
rary injunction." 

On  behalf  of  the  defendants  the  canae  is 
elaborately  briefed  npon  its  merits,  whila 
counsel  for  the  plaintiffs  confine  their  brief 
solely  to  the  contention  that  the  proceeding 
in  error  ought  to  be  dismissed,  for  the  rea- 
sons: (1)  The  motion  to  strike  does  not  con- 
stitute a  part  of  the  judgment  roll,  and  there- 
fore the  only  method  by  which  tills  court  can 
review  the  action  of  the  trial  court  in  over- 
ruling It  Is  by  preserving  the  question  by 
filing  a  motion  for  new  trial;  or  (2)  it  could 
not  be  of  any  avail  to  any  party  to  this  liti- 
gation for  thia  court  to  review  the  action  of 
the  trial  court  in  denying  the  motion  to  strike 
and  the  motion  to  dissolve  the  temporary  in- 
junction, because  after  both  of  these  orders 
were  entered,  the  court  considered  the  evi- 
dence, and  rendered  a  final  Judgment;  and  so 
long  as  this  final  Judgment  remains  in  force 
and  not  attacked,  it  is  immaterial  whether 
or  not  the  trial  court  erred  in  making  some 
interlocutory  order. 

[1]  There  is  no  attempt  on  the  part  of  coun- 
sel for  plaintiff  in  error  to  answer  either  of 
these  grounds  for  dismissal,  and  to  us  they 
seem  to  be  well  taken.  The  action  of  the  tri- 
al court  upon  the  motion  to  strike,  being  but 
an  interlocutory  order,  was  not  appealable, 
and  therefore  not  now  subject,  except  as  an 
incident,  to  a  review  of  the  case  upon  its 
merits,  and,  of  course,  as  no  review  of  the 
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case  upon  Its  merits  was  asked  or  could  be 
bad  wltbout  a  motion  for  new  trial.  It  would 
be  nnjust  to  set  adde  the  final  Judgment 
rendered  By  the  court  after  full  hearing  for 
an  error  predicated  upon  such  rallng. 

That  the  motion  to  strike  does  not  constl- 
tnte  a  part  of  the  Judgment  roll  Is  settled  by 
McMechan  v.  Christy,  3  OkL  303,  41  Paa 
382';  Devanlt  v.  Merchants'  Bzchapge  Co., 
22  Okl.  624,  S8  Pac.  342;  Sumner  et  al.  T. 
Sherwood,  25  OkL  70,  105  Pac.  642. 

[2]  If  we  treat  the  pleading  entitled  "Mo- 
tion to  Dissolve  Temporary  Injunction"  as  a 
motion,  what  we  have  said  above  also  ap- 
plies to  it ;  and  If  we  treat  It  as  an  answer 
to  the  petition,  as  the  parties  and  the  conrt 
t>elow  seem  to  have  done,  the  defendants  are 
In  no  better  situation.  The  cause  was  tried 
and  Judgment  rendered  after  full  hearing  up- 
on Its  merits.  The  defendants  did  not  file  a 
motion  for  a  new  trial,  nor  do  they  In  this 
court  ask  to  have  the  final  Judgment  In  the 
case  vacated  or  set  aside.  It  is  well  settled 
that  the  defendants  having  failed  to  file  a 
motion  for  new  trial  and  to  have  the  same 
passed  npon  by  the  trial  court,  the  Judgment 
rendered  became  final,  and  this  court  has  no 
authority  to  review  the  same.  Bd.  Com'rs  v. 
Grace,  23  Okl.  35,  99  Pac.  653;  Ahren-Ott 
Mfg.  Ca  ▼.  Condon,  23  Okl.  365, 100  Pac.  656 ; 
Divine  v.  Harmon,  23  Okl.  901,  101  Pac.  1125; 
Grunawalt  v.  Orunawalt,  24  Okl.  756,  104 
Pac.  905;  Kansas  Rolling  Mill  v.  Bovard,  84 
Kan.  21,  7  Pac.  622. 

For  the  reason  stated  the  motion  to  dis- 
miss must  be  sustained. 


(64  Okl.  545) 

HARPER  V.  BOARD  OF  COM'RS  OF  OKLA- 
HOMA COUNTY  et  al,     (No.  4285.) 

(Supreme  Court  of  Oklahoma.    Jan.  11,  1916.) 
On  rehearing. 
Former  opinion,  149  Pac.  1102,  modified. 

BREWER,  O.  Plalntur  In  error  was  per- 
mitted to  file  petition  for  rehearing  out  of 
time,  and,  same  being  filed,  complains  of  the 
decision,  wherein  the  county  was  allowed  to 
recover  back  the  Item  of  $406.15,  same  being 
expenses  incurred  for  supplies  for  the  office 
of  district  clerk.  This  Item,  being  of  mi- 
nor Imiwrtance,  because  of  the  small  amount 
Involved,  as  compared  with  the  other  sums 
In  controversy,  received  in  the  trial  of  the 
case,  in  the  briefs  and  In  the  former  opin- 
ion, but  slight  consideration;  and  we  are 
now  convinced  that  we  were  In  error  In  al- 
lowing It  to  enter  Into  the  recovery  allowed 
the  county. 

Section  1600,  Rev,  Laws,  1910,  subd.  4, 
which  was  In  force  at  the  time,  requires  the 
county,  through  Its  board  of  commissioners, 
to  furnish  to  the  district  clerks  "necessary 
blank  books,  plats,  blanks  and  stationery," 
and  this  Item  confessedly  contains  some  sup- 


plies for  which  the  commissioners  had  au- 
thority to  expend  the  county  funds.  The 
Item  of  supplies  entering  Into  this  sum  was 
not  brought  into  the  case-made;  but,  as  we 
know  from  the  briefs  that  a  part  of  said 
supplies  was  pr(4>er  to  be  furnished  by  the 
county,  If  other  parts  were  not,  it  was  in- 
cumbent upon  the  county  to  show  the  fact, 
thus  showing  a  want  of  Jurisdiction  in  the 
board  to  allow  them,  which  opened  the  way 
for  a  recovery  back,  after  time  for  an  appeal 
from  the  action  of  the  board  In  paying  them 
had  exi^red.  Therefore  this  item  of  $408.15 
should  be  deducted  from  the  amount  of  the 
total  recovery  allowed  In  this  case ;  and  the 
former  opinion  filed  herein  is  modified  to  the 
extent  of  such  reductl<Mi. 

PER  CURIAM.    Adopted  In  whole.  ' 


(04  Okl.  sn) 
DBPENBRINK  et  «1.  v.  MURPHT  et  aL 
(No.  4924.) 
(Supreme  Court  of  Oklahoma.    Jan.  11,  1916.) 

(BvUahui  iy  th«  Court.) 

1.  Appeal  and   Ebbob  €=9773— Faildbx  to 
PijLT  Bbiep— Disposition  op  Cause. 

By  rule  7  (137  Pac  ix)  this  court,  where 
the  defendant  in'  error  in  a  civil  cause  fails  to 
file  a  brief  in  support  of  the  judgment  attacked 
by  the  appeal,  the  court  is  given  the  discretion 
to  either  aiiSnn  or  reverse  the  cause,  and  may  re- 
verse the  judgment  without  examining  the  rec- 
ord. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  tS  8104,  3108-3110;  Dec. 
Dig.  «=>773.] 

2.  Apfsal  and   Ebbob  ^=s>773— Fatldbx  to 
File  Bbikf— Rbvbbsai,. 

Where  plaintiff  in  error  has  prepared, 
served,  and  filed  a  brief  as  required  by  the  rules 
of  this  court,  and  there  is  no  brief  filed  and  no 
reasonable  excuse  given  for  its  absence  on  the 
part  of  defendant  in  error,  this  court  is  not 
required  to  search  the  record  to  find  some  theory 
upon  which  the  judgment  below  may  be  sus- 
tained, but,  where  the  brief  filed  appears  rea- 
sonably to  sustain  the  assignments  of  error,  the 
court  may  reverse  the  judgment  in  accordance 
with  the  prayer  of  the  petition  of  plaintiff  in 
error. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §§  3104,  8108-3110;  Dec. 
Dig.  <8=»773.] 

Commissioners'  Opinion,  Division  No.  4. 
Error  from  District  Court,  (Taddo  County; 
J.  T.  Johnson,  Judge. 

Action  by  William  J.  Murphy  and  another 
against  James  G.  Depenbrink  and  another. 
Judgmait  for  plaintiffs,  and  defendants  bring 
error.    Reversed  and  remanded. 

Parmenter  ft  Lenertz,  of  Lawton,  for  plain- 
tiffs In  error.  H.  W.  Morgan,  of  Anadarko, 
and  Simpson  &  Holding,  of  Chlckasha,  for  de- 
fendants In  error. 

ROBBERTS,  0.  [1]  This  case  comes  from 
the  district  court  of  Caddo  county,  and  is 
an  action  to  cancel  a  deed  to  certain  real  es- 
tate in  Anadarko,  held  In  the  name  of  de- 
fendant James  G.  Dei)enbrlnk,  and  to  quiet 
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title  In  the  plaintiff  William  J.  Mnrptay.  Tbe 
case  was  tried  on  the  27tb  day  of  September, 
1912,  and  after  motion  for  new  trial  was 
oTermled,  decree  was  entered  for  the  plaintiff 
Mnrphy,  canceling  the  deed,  ana  quieting  ti- 
tle in  him,  as  prayed.  Defendants  Depen- 
brink  bring  error,  and  make  AMna  Bitsche 
a  party  defendant  H.  W.  Morgan,  attorney 
of  record  for  Mrs.  Bitsche,  accepted  service 
of  case-made  on  the  21st  day  of  December, 
1912;  and  Simpson  &  Holding,  attorneys  iof 
record  for  Murphy,  accepted  service  of  case- 
made  on  the  3d  day  of  January,  1913.  All 
parties  defendant  in  error'  waived  service 
of  summons  in  error,  and  entered  voluntary 
appearance  In  this  court  in  due  time.  The 
plaintiffs  In  error  served  their  printed  briefs 
on  defendants  in  error,  on  tbe  24tb  day  of 
June,  1913,  which  were  filed  in  this  court,  on 
tbe  same  day.  The  case  was  set  for  July  8, 
1915,  and  submitted  on  the  same  day.  The 
defendants  were  notified  to  file  briefs  prior  to 
the  12th  day  of  June,  1915.  On  the  14th  day 
of  June,  1915,  the  defendant  in  error  Murphy 
tiled  the  following  motion,  supported  by  afS- 
davit  attached: 

"Comes  now  the  above-named  defendant  in 
error  William  J.  Murphy,  and  prays  the  court 
to  be  permitted  to  submit  this  cause,  without 
brief,  and  prays  the  court  to  examine  the  rec- 
ord without  the  filing  of  a  brief  on  behalf  of  the 
defendant  in  error,  for  the  reasons  set  forth  in 
tbe  affidavit  of  defendant  in  error,  said  affidavit 
being  herein  referred  to  and  made  a  part  of  this 
motion,  and  attached  hereto. 

"As  defendant  in  error  in  duty  bound  will 
ever  pray." 

"William  J.  Murphy,  Defendant  in  Error." 

"Comes  now  William  J.  Murphy,  and,  having 
first  been  duly  sworn,  upon  his  oath  states  that 
he  is  the  above-named  defendant  in  error;  that 
tie  has  received  from  the  clerk  of  the  above-en- 
titled court  notice,  as  per  order  of  the  court,  to 
tile  brief  on  behalf  of  defendant  in  error.  The 
affiant  herein,  William  J.  Murphy,  and  defend- 
ant in  error  in  the  above-entitled  cause,  further 
swears  that  by  reason  of  his  poverty  he  is  un- 
able to  have  a  brief  prepared  in  said  cause,  and 
is  unable  to  have  a  brief  printed,  and  is  unable 
to  have  a  brief  typewritten,-  should  he  be  al- 
lowed to  do  so  by  the  court. 

"William  J.  Murphy. 

"Subscribed  and  sworn  to  before  me  this  12th 
day  of  June,  1915. 

"[Seal.]    Lester  L.  Price,  Notary  Public. 

"My  commission  expires  on  tbe  8th  day  of 
Nov,  1917." 

Tbe  record  and  case-made  contains  440 
pages,  and  the  petition  in  error  sets  out  43 
assignments  of  error,  34  'of  which  are  argued 
in  the  briefs  by  counsel,  and  some  of  them 
in  several  subdivisions.  Tbe  defendant  in 
error  claims  that  he  was  not  able  to  file 
briefs,  either  printed  or  typewritten,  because 
of  his  poverty.  He  does  not  claim  sickness 
or  any  other  disability  except  poverty.  We 
call  especial  attention  to  tbe  fact  that  the 
briefs  of  plaintiff  in  error  have  been  on  file 
in  this  court  for  more  than  2l^  years. 
The  attorneys  for  defendants  In  error  are 
lawyers  of  well-known  standing  and  ability 
in  tbis  state,  and  no  doubt  would  have 
filed,  at  least  typewritten  briefs,  if  they  bad 
been  requested.    As  above  stated,  defendant 


in  error  bad  more  than  2V^  years  to  raise  a 
few  dollars  to  pay  for  typewritten  briefs, 
and  no  doubt  this  court  would  willingly  have 
permitted  such  briefs  on  a  proper  showing. 
It  is  plain  to  be  seen  that  tbe  excuse  offered 
is  not  sufficient  Defendant,  in  his  motion, 
requests  this  court  to  go  through  this  record 
of  440  pages,  and  examine  and  answer  the 
75  pages  of  argument  of  counsel  for  plaintiff, 
contained  in  their  briefs,  without  even  tbe 
assistance  of  typewritten  suggestions.  Rule 
25  of  this  court  (137  Pac.  xi)  is  as  follows: 

'The  brief  of  the  plaintiff  in  error  in  all  cases 
shall  contain  an  abstract  or  abiidgment  of  the 
transcript,  setting  forth  the  material  parts  of 
the  pleadings,  proceedihgs,  facts,  and  docu- 
ments upon  which  he  relies,  together  with  such 
other  statements  from  the  record  as  are  neces- 
sary to  a  full  understanding  of  the  questiont 
presented  to  this  court  for  decision,  so  that  no 
examination  of  the  record  itself  need  be  made 
in  this  court  If  the  defendant  in  error  or  ap- 
pellee shall  claim  that  such  abstract  is  incom- 
plete for  the  purpose  stated,  his  brief  shall  con- 
tain a  counter  abstract  correcting  any  such 
omissions  or  inaccuracies.  Where  a  party  com- 
plains on  account  of  the  admission  or  rejection 
of  testimony,  be  shall  set  out  in  bis  brief  tbe 
full  substance  of  the  testimony  to  the  admission 
or  rejection  of  which  he  objects,  stating  specifi- 
cally bis  objection  thereto.  Also,  where  a  par- 
ty complains  of  instructions  given  or  refused, 
he  shall  set  out  in  totidem  verbis  in  his  brief 
separately  tbe  portion  to  which  he  objects  or 
may  save  exceptions.  A  party  need  not  include 
in  his  abstract  all  the  evidence  in  support  of  a 
claim  on  his  part  that  it  does  not  show  or  tend 
to  show  a  certain  fact;  but  when  such  a  ques- 
tion is  presented,  tbe  adverse  party  shall  print 
so  much  of  the  .evidence  as  he  claims  to  nave 
that  effect.  The  abstract  shall  state  only  the 
substance  of  those  parts  of  tbe  record  the  bear- 
ing of  which  upon  the  case  can  be  clearly  shown 
in  this  manner;  such  as  are  purely  formal  or 
otherwise  immaterial  shall  be  omitted  altogeth- 
er, but  quotations  must  be  made  with  verbsil  ac- 
curacy whenever  the  decision  of  any  question  in 
controversy  may  be  affected  thereby.  The  ab- 
stract shall  refer  to  the  pages  of  the  record. 

"Tbe  brief  shall  contam  the  specifications  of 
errors  complained  of,  separately  set  forth  and 
numbered ;  the  argument  and  authorities  in 
support  of  each  point  relied  on,  in  the  same  or- 
der, with  strict  observance  of  rule  vii.  mie 
brief  of  the  appellee  or  defendant  in  error  shall 
also  be  printed  when  so  required  of  the  plain- 
tiff in  error,  and  contain,  with  pertinent  refer- 
ence to  the  pages  of  the  abstract,  any  points 
challenging  the  right  of  plaintiff  in  error  to  be 
heard ;  a  full  statement  of  any  additional  facts 
shown,  by  the  abstract  and  deemed  essential; 
citations  of  authorities  and  discussion  of  alleg- 
ed errors,  in  the  same  order  as  in  the  brief  of 
the  plaintiff  in  error." 

And  rule  7  (137  Paa  Ix)  provides: 

"In  each  civil  cause  filed  in  this  court'  coun- 
sel for  plaintiff  in  error  shall,  unless  otherwise 
ordered  by  the  court,  serve  his  brief  on  counsel 
for  defendant  in  error  at  least  forty  (40)  days 
before  the  case  is  set  for  submission.  Counsel 
for  plaintiff  in'  error  shall  file  with  the  derk  of 
this  court  fifteen  (15)  copies  of  such  brief  with- 
in the  time  above  designated,  and  defendant  in 
error  shall,  within  thirty  (30^  days  after  the 
service  of  the  brief  of  plaintiff  in  error  upon 
him,  file  with  the  clerk  of  this  court  fifteen  (15) 
copies  of  his  answer  brief  and  serve  same  npoa 
plaintiff  in  error ;  and  all  reply  briefs,  except  as 
otherwise  ordered  by  the  court,  must  be  filed 
by  the  date  the  case  is  submitted  or  called  for 
argument  Proof  of  service  must  be  filed  with 
the  clerk  within  ten  (10)  days  after  aerviceu 
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"In  case  of  failure  to  comply  with  the  require- 
ments of  this  rule,  the  court  may  continue  or 
dismiss  the  cause,  or  reverse  or  affirm  the  judg- 
ment, in  its  discretion." 

[I]  In  the  case  of  Taby  ▼.  McMurray,  30 
OkL  602,  120  Pac.  664,  this  t^ourt,  by  Judge 
Ames,  lays  down  the  following  rule: 

"When  the  defendant  in  error  choses  not  to 
aid  this  court  with  a  brief,  and  the  brief  of 
the  plaintiff  in  error  appears  reasonably  to  sup- 
port the  assignments  of  error,  it  is  not  the 
duty  of  tliis  court  to  search  the  record  with  a 
view  of  ascertaining  some  possible  theory  on 
which  the  judgment  may  be  affirmed." 

And  In  Beaver  v.  Oklahoma  State  Lioan  Co., 
30  Okl.  S85,  120  Pac.  943,  the  court,  epeaktog 
tbroagh  Justice  Sharp,  says: 

"The  petition  in  error  in  this  case  was  filed 
December  18,  1009,  and  counsel  for  plaintiffs  in 
error,  on  March  22,  1910,  filed  their  brief.  De- 
fendants in  error  have  filed  no  brief,  and  have 
eiven  no  reason  for  their  failure  to  do  so.  Un- 
der these  circumstances,  this  court  is  not  re- 
quired to  look  to  the  record  to  ascertain  upon 
what  possible  theory  the  judgment  of  the  trial 
court  might  be  sustained,  but  will  exercise  the 
option  given  it,  under  rule  8  (20  Okl.  viii,  05 
Pac.  vi).  Blanagan  et  al.  v.  Davis,  27  Okl. 
422,  112  Pac.  990,  and  Oklahoma  cases  cited; 
Butler  V.  Stinson,  26  Okl.  216,  108  Pac.  1103 ; 
EUis  ▼.  Ontler,  25  Okl.  469,  106  Pac.  95T; 
Bnckner  v.  Oklahoma  National  Bank,  25  Okl. 
472,  106  Pac.  959 ;  Reeves  v.  Brennan,  25  Okl. 
544,  106  Pac.  959;  Butler  ▼.  McSpadden,  25 
Okl.  465,  107  Pac.  170." 

The  excuse  given  by  defendant  In  error 
without  any  showing  of  effort,  or  any  other 
explanation,  is  not  sufficient  to  require  this 
court  to  perform  the  duties  of  counsel,  and 
spend  the  time  of  the  cfourt  in  making  dili- 
gent search  of  the  record  to  ascertain  upon 
what  possible  theory  the  Judgment  of  the  tri- 
al court  might  be  sustained.  We  have  read 
the  brief  of  plaintiff  in  error  In  connection 
with  the  record,  and  the  argument  of  counsel 
appears  to  reasonably  sustain  sufficient  of 
tbe  assignments  of  error  to  require  a  reversal 
ot  the  case.  We,  therefore,  recommend  that 
tbe  Judgment  of  the  lower  court  be  reversed, 
and  the  case  remanded  for  new  trial. 

PER  curiam:    Adopted  in  whol& 


(54  Okl.  5«6) 

ROSE  T,  WOLDERT  GROCERY  CO. 

(No.  4904.) 

(Supreme  Court  of  Oklahoma.    Jan.  11,  1916.) 

(ByUabua  ly  the  Court.) 

1.  Trial  ^c=»156  —  Demttkbeb  to  Evidence  — 
Effect  as  Admission. 

The  test  applied  to  a  demurrer  to  the  evi- 
dence is  that  all  the  facts  which  the  evidence 
in  the  slightest  degree  tends  to  prove,  and  all  in- 
ferences or  condurions  which  may  be  reasonably 
and  logically  drawn  from  the  evidence,  are  ad- 
mitted. "The  court  cannot  weigh  conflicting  evi- 
dence, but  must  treat  the  evidence  as  withdrawn 
tvhich  is  most  favorable  to  the  demurrant. 

[Ed.  Note. — ^Por  other  cases,  see  Trial,  Cent. 
Dig.  ii  354-356;    Dec.  Dig.  <S=»156.] 

2.  Sales  «=>161  —  Delivbbt  —  What  Consti- 
tutes— Cabbie  RS. 

Where  goods  are  sold,  and  in  pursuance  of 
such  sale  are  delivered  to  the  carrier  to  be  de- 


livered to  the  buyer,  tbe  carrier  Is  presumed  to 
act  as  agent  of  the  buyer,  and  delivery  to  the 
carrier  is  delivery,  to  the  buyer. 

[Ed.  Note. — For  other  cases,  see  Sales,  (Tent. 
Dig.  ■«§  377-380;    Dec.  Dig.  <S=»161.] 

3.  Sales  €=»339  —  Action  against  Buteb  — 
Submission  of  Issues  —  Evidence  —  Meas- 
ure OF  Damages. 

There  was  evidence  that  the  contract  price 
of  the  car  of  melons  was  $120,  and  that,  owing 
to  tbe  refusal  of  the  commission  company  to  ac- 
cept the  same,  they  were  sold  for  $55.  This  is 
sufficient  evidence  of  the  measure  of  damage  to 
authorize  the  submission  of  such  question  to  the 
jury. 

[Ed.  Note. — For  other  cases,  see  Sales,  Cent. 
Dig.  §1  924,  926;    Dec.  Dig.  <S=3339.] 

Cqmmlssloners'  Opinion,  Division  No.  3. 
E<rror  from  Superior  Court,  Oklahoma  C!oun- 
ty;  Edward  Dewes  Oldfleld,  Judge. 

Action  by  the  Woldert  Grocery  Company 
against  J.  E.  Rose,  doing  business  as  the 
Rose  Commission  Company.     Judgment  for' 
plaintiff,  and  defendant  brings  error.     Af- 
firmed. 

Tom  F.  McMechan,  of  Oklahoma  City,  for 
plaintiff  In  error.  G.  A.  Gessner,  of  Okla- 
homa City,  for  defendant  in  error. 

RITTENHOUSE,  C.  It  Is  alleged  in  tbe 
petition  that  on  July  14, 1011,  the  Rose  Com-  - 
mission  Company  contracted  for  and  ordered 
from  the  Woldert  Grocery  Company,  of  Ty- 
ler, Tex.,  one  car  of  fresh  melons,  the  aver- 
age weight  to  be  28  pounds,  the  same  to  be 
at  the  time  en  route  to  Oklahoma,  for  an 
agreed  price  of  $120  t  o.  b.  Athens,  Tex., 
and  that  said  car,  O.  S.  L.  13491,  was  shipped 
via  the  Frisco,  consigned  to  the  Rose  Commis- 
sion Company,  Oklahoma  City,  Okl.  In  sup- 
port of  these  allegations  evidence  was  in- 
troduced showing  that  on  July  14,  1911,  tbe 
Rose  Commission  Company  received  quota* 
tions  to  the  effect  that  the  Woldert  Grocery 
Company  had  watermelons  for  sale  and  quot- 
ing prices.  On  the  same  day  the  Rose  Com- 
mission Company  wired  the  Woldert  Grocery 
Company: 

"Can  use  car  thirbr  average  rolling  hundred 
twenty  answer  quick." 

In  reply  to  that  message  the  grocery  com 
pany  wired: 

"Thirty  average  sold  make  twenty-eight  aver- 
age hundred  twenty  if  unsold." 

The  commission  company  answered: 
"Take  car  twenty-eight  average  must  be  fresh 
stock  rolling." 

This  was  confirmed  on  the  same  day  with 
message  as  follows: 

"Confirm  melons  O.  S.  Li  thirteen  four  nine  one 
from  Athens  to-day." 

The  testimony  of  Rose  was  to  the  effect 
that  these  communications  were  had  by  wire, 
and  that  the  meanings  of  tbe  messages  were: 

"Q.  I  would  like  for  yon  to  explain  to  the 
court  and  jury.  We  don't  understand  it.  A. 
'C^an  use  car  thirty  average.'  That  means  the 
melons  must  average  30  pounds  each.  That 
don't  mean  that  every  melon  has  to  weigh  30 
pounds,  but  means  that  the  whole  car  all  the 
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way  throagh  matit  average  SO.  There  may  be 
some  melons  weigh  25  pounds,  and  some  40,  but 
the  average  weight  of  the  whole  24,000  pounds 
of  melons,  divided  by  the  number  of  melons, 
must  average  30  pounds.  Whenever  the  number 
of  melons  divided  into  the  total  number  of  pounds 
don't  show  the  average  weight  you  call  for,  it 
is  not  a  trade  at  all  for  they  have  sent  you 
something  you  did  not  buy.  Q.  That  word  'roll- 
ing,' what  does  that  mean?  A.  Already  loaded 
and  en  route.  'Rolling'  means  the  car  is  coming. 
You  see  these  cars  are  all  billed  to  themselves, 
and  they  wire  out,  and  whenever  they  can  sell 
a  car,  the  maa  that  gets  a  telegram  to  them 
first  is  the  one  that  gets  the  car,  and  they  di- 
vert the  car  to  him,  and  they  wire  the  railroad 
company  to  notify  the  one  they  sold  it  to. 
*  *  *  Q.  I  hand  you  Exhibit  C,  and  ask  if 
you  received  that?  A.  'Thirty  average  sold. 
Make  twenty-eight  average  hundred  twenty  if 
unsold.'  Yea,  sir.  Q.  Ask  yon  to  explain  what 
that  means  to  the  jury.  A.  'Thirty  average 
sold.'  That  means  to  say  he  did  not  have  any 
cars  rolling  weighing  30  pounds  average.  'Make 
twenty-eight  average'  means  he  had  those.  He 
■did  not  have  a  car  averaging  30  pounds,  but  did 
have  a  car  averaging  28.  That  means  averaging 
28  pounds.  The  carload  of  melons  means  24,000 
pounds,  and  the  number  of  melons  in  there 
should  average  28  pounds  average.  Q.  I  hand 
you  Exhibit  D  and  ask  you  if  that  is  the  tele- 
|;ram  you  sent  in  reply  to  the  last  telegram  you 
]QSt  read?  A.  'Take  car  twenty-eight  average 
mast  be  fresh  stock  rolling.'  Yea,  sir ;  I  did. 
Q.  I  hand  you  telegram  marked  Exhibit  E  and 
^ask  you  if  you  received  that  from  the  Woldert 
Grocery  Company?  A.  'Cbnfirm  melons  car  O. 
S.  L.  thirteen  four  nine  one  from  Athens  to-day.' 
I  would  not  be  sure  about  that.  Q.  That  would 
mean  to  you  it  was  en  route?  A.  That  means 
ttat  car  left  there  Jhat  day.  Q.  Car  No.  13491 
O.  S.  L.  is  the  name  on  the  car,  whatever  road 
it  applies  to?    A.  Yes." 

The  witness  H.  D.  Pickens  testified  that  he 
loaded  car  O.  S.  L.  13491  with  Alabama  sweet 
watermelons  on  July  13,  1911,  and  sold  the 
same  to  Woldert  Grocery  Company  of  Tyler, 
Tex.;  that  be  kept  a  record  o£  the  melons, 
which  was  Introduced  in  evidence ;  that  there 
were  842  melons,  of  a  total  weight  of  24,360 
pounds;  that  they  were  taken  direct  from 
the  vine  to  the  car,  were  fresh,  and  the  color- 
ing excellent.  H.  A.  Bump  testified  that  he 
was  adjuster  for  the  Produce  Beferring  Com- 
pany, and  had  been  for  nine  years ;  that  the 
company  has  for  its  purpose  the  issuing  of  a 
book  to  subscribers  giving  names  and  ratings 
of  shippers  and  commission  men  throughout 
the  United  States,  having  adjusters  who  ad- 
just between  the  dlfTerent  shippers  and  com- 
mission men  who  are  subscribers  i  to  such 
book,  and,  when  differences  arise  between 
shippers  and  commission  men  which  they  are 
unable  to  settle  themselves,  it  is  referred  to 
the  adjuster;  that  on  about  the  18th  day  of 
July,  1911,  he  made  an  inspection  of  this 
car  and  sold  the  same  to  A.  Morrison  &  Co. 
for  the  sum  of  $55  net  for  the  car  f.  o.  b.  Okla- 
homa City,  Mr.  Morrison  paying  the  freight 
The  evidence  of  the  witness  Rose  further 
shows  that  he  refused  to  accept  the  car  of 
melons  because  there  were  25  melons  which 
had  been  cut  oi)en  and  ruined,  and  that  ei- 
ther the  car  had  been  robbed  or  a  large  part 
of  the  melons  were  never  put  in  it  A  demur- 
rer was  Interposed  to  the  evidence,  for  the 
reason  the  same  failed  to  establish  facts 


suffldent  to  constitute  a  cause  of  action 
against  the  defendant  or  to  sustain  the  al- 
legations of  the  petition,  and  for  the  further 
reason  that  said  evidence  failed  to  show  any 
cause  of  action  npon  which  Judgment  could 
be  rendered  In  favor  of  plaintiff  and  against 
defendant    This  demurrer  was  overruled. 

It  is  insisted  here  that  the  evidence  fftila 
to  establish  a  cause  of  action,  In  this,  that 
the  uncontradicted  evidence  shows  that  the 
Rose  Commission  Company  was  acting  within 
its  rights  in  refusing  to  accept  the  melons, 
because  the  car  contracted  for  was  a  full 
car  of  24,000  pounds,  and,  while  the  evidence 
shows  a  shipment  of  a  full  car,  the  uncon- 
tradicted evidence  shows  that,  when  the  car 
was  presented  to.  the  Commission  Company 
at  Oklahoma  City,  it  did  not  conform  to  the 
contract  by  reason  of  the  shortage;  and  it 
is  Insisted  that,  where  one  ccmtracte  for  a 
certain  amount  of  goods  of  a  certain  char- 
acter, he  is  entitled  to  the  exact  amount  and 
character  of  goods  purchased.  We  -have  no 
fault  to  find  with  the  proposition  of  law  ad- 
vanced, but  we  do  not  think  that  the  question . 
Is  properly  raised  by  a  demurrer  to  the  evi- 
dence. In  the  Instant  case  there  was '  evt- 
dence  that  the  car  was  loaded  In  conformity 
with  the  contract,  and  other  evidence  was 
Introduced  attempting  to  show  that  there  was 
a  shortege  in  weight,  either  by  a  failure  to 
fill  the  car  or  by  theft  In  this  respect  there 
is  a  conflict  as  to  whether  the  shipment  com- 
piled with  the  contract  This  question  is  a 
proper  one  for  the  Jury. 

[1]  The  test  applied  to  a  demurrer  to  the 
evidence  Is  that  aU  the  facte  which  the  evi- 
dence in  the  slightest  degree  tends  to  prove, 
and  all  inferences  or  conclusions  which  may 
be  reasonably  and  logically  drawn  from  the 
evidence,  are  admitted.  The  court  cannot 
weigh  conflicting  evidence,  but  it  must  treat 
the  evidence  as  withdrawn  which  is  most 
favorable  to  the  demurrant  Eklmlsson  v. 
Drumm-Flato  Commission  Co.,  13  Okl.  440, 
73  Pac.  %8;  Zlska  v.  Ziska  et  al.,  20  OkL 
634,  95  Pac.  254,  23  U  B.  A.  (N.  S.)  1 ;  .Shaw- 
nee Light  ft  Power  Ca  v.  Sears,  21  Okl.  13, 
95  Pac.  449.  Applying  the  test  to  the  ques- 
tion under  discussion,  by  the  withdrawal  of 
all  the  evidence  most  favorable  to  the  de- 
murrant which  is  the  evidence  of  Mr.  Bose 
as  to  shortege,  we  are  convinced  that  the 
evidence  supporte  the  allegations  of  the  peti- 
tion and  is  sufficient  as  against  a  demurrer 
thereta 

The  same  question  is  raised  under  the  last 
assignment  of  error,  wherein  it  is  urged  that 
the  court  erred  In  refusing  to  grant  a  new 
trial  on  the  ground  ttiat  the  Judgment  was 
contrary  to  the  evidence.  The  vital  question 
which  underlies  all  the  argument  advanced 
is  that  the  goods  were  shipped  by  the  con- 
signor to  iteelf  at  Oklahoma  City;  but  this 
condition  is  not  shown  by  the  plalntUTs  evi- 
dence. 

[2]  Under  the  first  assignment  it  is  argued 
that  the  contract  involTed  the  ii|^  ot  Inavec- 
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tlon  and  refusal  if  the  melons  were  not  ac- 
cording to  the  contract,  citing  the  caae  of 
St.  Louis  &  S.  F.  R.  Co.  V.  Allen,  31  Okl. 
248,  120  Pac.  1090,  89  L.  R.  A.  (N.  S.)  309. 
This  caae  is  not  dedslTe  of  any  point  raiaea 
in  the  Instant  case.  There  was  no  evidence 
offered  by  the  plaintiff  that  the  car  was  con- 
signed by  the  plaintiff  to  itself  at  Oklahoma 
City ;  and,  in  the  absence  of  such  a  showing, 
the  rule  is  that,  where  the  goods,  in  pursu- 
ance of  an  order,  were  delivered  to  a  carrier 
to  be  delivered  to  the  buyer,  the  carrier  is 
presumed  to  act  as  agent  of  the  buyer,  and 
delivery  to  the  carrier  le,  delivery  to  the  buy- 
er. 

[3]  It  is  next  urged  that  the  demurrer  to 
the  evidence  should  have  been  sustained  be- 
cause there  was  no  competent  evidence  as  to 
damages.  There  was  evidence  tliat  the  con- 
tract price  of  this  car  of  melons  was  $120, 
and  that  on  account  of  the  refusal  of  the  de- 
fendant to  accept  the  melons  they  were  sold 
for  $55.  This  was  some  evidence  of  the  dam- 
ages sustained  sufficient  to  carry  the  question 
to  the  jury. 

The  Judgment  should  therefore  be  affirmed. 

FEB  CURIAM.    Adopted  in  whole. 


<S0  Or.  EM) 

HUDSON  V.  BKOWN  LUMBBB  CO. 

(Supreme  Court  of  Oregon,    liarch  7, 191&) 

X.  TsiAi.  «s»295— Injitbies  to  Skbvakt— Ao- 

TIOHS— iRSTBUCnORS. 

In  a  personal  injury  action  by  a  servant 
hurt  by  the  live  rollers  carrying  timbers  to  a 
saw,  the  court  charged  that  plaintiff  alleged  he 
was  injured  through'  the  negligence  of  defendant, 
but  it  was  for  plaintiff  to  so  prove  by  a  prepon- 
derance of  the  evidence,  and  that  negUgence  was 
the  doing  of  something  which  a  man  of  ordinary 
prudence  would  not  do  .under  all  the  existing 
circumstances ;  ordinary  prudence  being  the  cri- 
terion. The  court  also  charged  that,  if  defend- 
ant owned  and  had  charge  of  the  machinery, 
and  the  work  involved  a  risk  to  employes,  par- 
ticularly to  plaintiff,  and  defendant  did  not  use 
every  care  and  precaution  which  was  practica- 
ble, limited  only  by  the  necessity  of  preserving 
the  efficiency  of  the  machine,  and  that  defend- 
ant -was  negligent  as  alleged  in  plaintiJOrs  com- 
glaint,  and  that,  if  the  negligence  of  plaintiff 
imself  contributed  to  the  injury,  anch  contrib- 
utiog  negligence  was  not  a  defense,  but  might  be 
taken  into  account  in  fixing  the  amount  of  dam- 
ages to  be  recovered  by  plaintiff.  Beld  that, 
though  plaintiff's  cause  of  action  was  based  on 
the  Employers'  Liability  Act  (Laws  1911,  p. 
16),  the  instructions,  taken  as  a  whole,  were 
not  erroneous,'  notwithstanding  ordinary  pru- 
dence is  not  the  criterion  of  liability  under  the 
«ct. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  it  703-717;  Dec,  Dig.  «=»295.] 

2.  Damaom  *=»210— iNBTBUcmoNS— Applioa- 

BIUTT  TO  EVIDKNCK. 

In  a  personal  Injury  action,  where  there 
was  medical  testimony  that  the  injuries  com- 
plained of  could  not  have  produced  the  condition 


which  plalntiir  disclosed  at  trial,  and  that  such 
condition  was  probably  the  result  of  some  severe 
illness,  contracted  or  hereditary,  an  instruction 
that,  if  plaintiff's  condition  was  the  result  of  dis- 
ease, there  could  be  no  recovery,  was  war- 
ranted. 

[Ed.  Note.— -For  other  cases,  see  Damages, 
Cent  Dig.  {{  637,  638;   Dec.  Dig.  <8=>210.] 

Department  2.  Appeal  from  Circuit  Court, 
Lane  County;  J.  W.  Hamilton,  Judge. 

Action  by  Luther  B.  Hudson  against  the 
Brown  Lumber  Company.  From  a  judgment 
for  defendant,  plaintiff  appeals.    Affirmed. 

This  is  an  action  for  damages  for  personal 
iQJuries.  .  The  complaint  alleges,  in  sub- 
stance, that  on  May  16,  1912,  plaintiff  was 
employed  by  defendant  in  its  sawmill  as  off- 
bearer  of  slabs  and  timber  from  a  cut-off 
saw,  and  that  bis  duties  involved  the  ne- 
cessity of  passing  back  and  forth  through  a 
narrow  opening  in  the  system  of  rollers 
which  served  as  a  conveyor  of  socb  slabs 
and  timbers;  that  one  Stone,  as  the  agent 
and  employ^  of  defendant,  had  charge  of  the 
cut-off  saw  and  oontrolled  the  direction  of 
the  iumt>er  upon  the  live  rollers  by  means  of 
a  lever ;  that  the  system  of  rollers  was  pro- 
pelled by  steam  power  transmitted  from  the 
engine  wlilcb  supplied  power  for  the  opera- 
tion of  tlie  mill;  that  the  work  in  which 
plaintiff  was  engaged  involved  risk  and  dan- 
ger, and  it  was  necessary  for  the  safety  of 
plaintiff  that  the  machinery  should  be  pro- 
vided with  a  system  of  slgnah^  so  that  the 
person  in  control  of  the  rollers  might  prompt- 
ly communicate  with  plaintiff  and  warn  him 
of  the  operation  thereof,  so  as  to  enable  him 
to  avoid  injury,  and  that  such  a  system  was 
practicable;  that,  dharegarding  its  duty,  de- 
fendant neglected  to  provide  such  system  of 
signals,  and  carelessly  and  negligently,  with- 
out warning,  by  its  agent  and  employ^  Stone, 
caused  a  large  timber  to  be  propelled  against 
plaintiff  at  the  instant  when  In  the  perform- 
ance of  his  duties  he  was  passing  through 
the  opening  between  the  rollers,  so  as  to  jam 
him  against  one  of  the  rollers,  causing  the 
injury  of  which  complaint  is  made.  Then 
follow  allegations  of  the  character  of  the  in- 
juries received  and  the  special  and  general 
damages  suffered.  To  this  complaint  an  an- 
swer was  filed,  which,  after  some  admissions 
and  denials,  pleads  affirmatively  assumption 
of  risk,  contributory  negligence,  and  unavoid- 
able accident  A  trial  was  had,  and  from  a 
verdict  and  judgment  in  favor  of  defendant, 
plaintiff  appeals. 

Albert  Abraham,  of  Boseburg,  for  appel- 
lant F.  S.  Senn,  of  Portland  (Sens,  Elcwall 
&  Recken,  of  Portland,  Thompson  dc  Hardy, 
of  Eugene,  and  J.  S.  Medley,  of  Cottage 
Orove,  on  the  brief),  for  respondent 

BENSON,  J.  (after  stating  the  facts  as 
above).     [1]  The  first  assignment  of  error 
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challenges  the  correctness  of  instructions 
numbered  24  and  25  as  given  by  the  trial 
court  to  the  Jury.    These  were  as  follows: 

"Upon  this  qaeation  of  negligence  I  will  call 
your  attention  to  what  is  meant  when  we  use 
that  term  or  word  'negligence.'  The  plaintiff  al- 
leges that  he  was  injared  through  the  negligence 
of  the  defendant,  b^  and  through  its  agent 
Stone,  at  that  time,  in  the  manner  of  handling 
the  machinery.  But  it  is  for  the  plaintiff  to 
prove  that  by  a  preponderance  of  the  evidence, 
as  I  have  instructed  you,  before  be  can  recover 
any  damages  in  the  case. 

Negligence  is  defined  as  follows:  The  word 
'negligence'  in  the  law  <has  been  defined  to  be  the 
doing  of  something  which  a  man  of  ordinary 
prudence  would  not  do  under  all  the  existing 
circumstances  of  the  case.    You  will  see  that  the 

?hrase  'ordinary  prudence'  is  made  the  criterion, 
'be  doing  of  something  which  a  man  of  ordinary 
prudence  would  not  do  under  all  the  existing 
circumstances  of  the  case,  or  the  failure  to  do 
something  which  a  man  of  ordinary  prudence 
would  do  under  all  the  existing  circumstances 
of  the  case." 

Plaintiff  contends  that,  since  the  alleged 
cause  of  action  falls  within  the  Influence  of 
the  E>mployer8'  Liability  Act,  "ordinary  pru- 
dence" is  not  the  limit  of  the  employer's 
duty.  If  the  court's  Instructions  had  stopped 
with  these,  there  might  be  some  merit  In  the 
contention ;  but  it  Is  to  be  remembered  that 
the  question  of  contributory  negligence  was 
Involved,  and  the  foregoing  Instruction  la 
proper  in  determining  the  possible  negligence 
of  the  plaintur,  and  the  court  also  gave  the 
following: 

"If  you  find  that  the  defendant  owned  and  had 
charge  of  the  machinery  referred  to  in  the  plead- 
ings, that  is,  the  live  rolls,  cut-ofF  saw,  slab  con- 
veyor, and  dead  rolls,  and  the  operation  there- 
of, and ,  that  the  work  and  operation  thereof 
involved  a  risk  or  danger  to  the  employes,  and 
particularly  to  the  plaintiff  herein,  and  that  the 
defendant  did  not  use  every  care  and  precaution 
in  the  operation  thereof  which  was  practicable 
to  use  for  the  protection  and  safety  of  life  and 
limb,  limited  only  by  the  necessity  for  preserv- 
ing the  efficiency  of  the  machine  or  apparatus 
or  the  operation  thereof,  and  that  defendant  was 
negligent  as  alleged  in  plaintiff's  complaint,  and 
that  the  negligence  of  the  plaintiff  himself  con- 
tributed to  the  injury,  I  instruct  you  that  such 
contributing  negligence  Is  not  a  defense,  but  may 
be  taken  into  account  by  you  in  fixing  the 
amount  of  damages  to  be  recovered  by  plaintiff, 
and  only  for  such  purpose." 

Considering,  these  instructions  together,  we 
conclude  that  they  fairly  state  the  law  ap- 
plicable to  the  case. 

[2]  The  next  assignment  is  to  the  eflfect 
that  the  court  erred  in  giving  the  foliowlng 
Instruction: 

"I  also  instruct  yon  in  this  case,  if  you  find 
that  this  plaindCrs  (Mr.  Hudson's)  present  con- 
dition is  due  to  some  disease  or  organic  trouble, 
whether  it  be  hereditary,  or  whether  he  became 
afflicted  during  his  lifetime,  then  he  could  not 
recover  in  this  case.  If  you  find  that  at  the 
time  of  the  accident  he  was  suffering  from  some 
disorder  or  disease  or  illness,  and  that  the  injury 
which  be  claims  occurred  on  May  16,  1912, 
merely  aggravated  his  condition,  that  is,  made 
the  condition  worse,  in  such  event  he  could  not 
recover  in  this  case.    He  alleges  in  hia  complaint  I 


that  this  injury  is  the  only  cause  of  his  present 
condition,  and  be  would  be  required  to  prove 
that  by  a  preponderance  of  the  evidence." 

Plaintiff  insists  that  there  Is  no  evidence 
In  the  record  to  which  such  a  statement  of 
the  law  Is  pertinent.  The  Injury  which 
forms  the  basis  of  the  action  Is  disclosed  to 
be  neurasthenia,  or  nerve  exhaustion,  whidi 
prevents  the  patient  from  performing  any 
labor,  and  also  involves  considerable  pain 
and  suffering.  Two  of  the  physicians  who 
testified  upon  the  trial  asserted  that  the  in- 
juries to  the  plaintiff  could  not  have  pro- 
duced the  condition  In  which  the  plaintiff 
was  at  the  time  of  the  trial,  and  asserted 
that  the  other  possible  cause  of  the  symp- 
toms would  be  a  defective  nervous  organiza- 
tion, or  the  sequelae  of  some  severe  disease 
either  acquired  or  inherited.  In  addition  to 
this.  Dr.  F.  H.  VlncU,  one  of  plaintiff's  wit- 
nesses, testified  that  he  examined  Hudson 
three  days  after  the  accident,  and,  among 
Other  symptoms,  noted  that  there  was  albu- 
men in  his  urine,  which  he  says  Is  a  symp- 
tom of  Brlght's  disease.  He  also  expresses 
the  opinion  that  the  plaintiff's  liver  is  or- 
ganically wrong.  The  credibility  of  tiiese 
witnesses  was  a  matter  for  the  consideration 
of  the  jury  only,  but  their  statements  cer- 
tainly constituted  evidence  which  Justified 
the  instruction  as  given. 

Finding  no  error  In  the  record,  the  Judg- 
ment of  the  lower  court  Is  aflirmed. 

MOORE},  G.  3^  and  BEAN  and  McBRIDE; 
JJ.,  concur. 


(79  Or.  473) 
WETTERSTEN  et  aL  y.  FISHER  et  aL 
(Supreme  Court  of  Oregon.     March  7,  1916.) 

1.  Ejectment   €=>64  ^  Pleading  —  Descrip- 
tion OF  Peopebtt — Sufficiency. 

A  description  of  realty  in  the  petition  in  an 
ejectment  suit  as  "real  propertjr  situate  in  the 
county  of  M.,  state  of  O.,  to  wit,  lot  eight  (8), 
block  seven  (7),  in  Central  Albina,  an  addition 
to  the  city  of  P.,  M.  county,  O.,"  when  accom- 
panied by  the  statement  that  the  premises  were 
familiarly  known  as  a  certain  number  and 
street,  which  was  the  only  property  owned  by 
the  plaintiff  and  occupied  by  her,  is  sufficient  to 
confer  jurisdiction  on  the  county  court  of  tliat 
county. 

[Ed.  Note. — For  other  cases,  see  Ejectment, 
Cent  Dig.  SS  158-164;  Dec.  Dig.  «=s64 ;  Plead- 
ing, Cent.  Dig.  {  64.] 

2.  Deeds  9s»114  —  Pbofebtt  Oonvktbd  — 
Description — Sufficiency. 

A  description  in  a  deed  of  realty  as  *not 
eight  (8),  block  seven  (7),  in  Central  Albina  ad- 
dition to  the  city  of  P.,  M.  county,  O.,"  is  suffi- 
cient to  convey  the  interest  in  the  lot,  although 
the  article  "an"  was  omitted  between  the  words 
"Albina"  and  "addition,"  since  that  error  did 
not  necessarily  render  the  description  uncertain, 
where  the  deed  also  recited  that  the  property 
described  was  the  only  property  owned  by  the 
grantor,  and  referred  to  papers  on  file  in  connec- 
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tion  with  tbe  gale  nnder  court  order,  as  property 
of  a  minor. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent. 
Dig.  Jt  320,  321 ;   Dec.  Dig.  *=>U4.] 

Department  1.  Appeal  from  Circuit  Court, 
Multnomah  County;  George  N.  Davis,  Judge. 

Action  by  Esther  P.  Wettersten,  minor, 
and  Charles  A.  Johns,  her  guardian,  against 
Susie  Fisher  and.  another.  From  a  judgment 
for  defendants,  plalntiSs  appeal.    Affirmed. 

This  was  an  action  in  ejectment  to  recover 
an  undivided  one-third  interest  in  lot  8,  block 
T,  Central  Alblna,  an  addition  to  the  city  of 
Portland,  Multnomah  county.  Or.  The  cause 
was  tried  before  the  court  without  a  Jury. 
The  court  made  findings,  which  are  conceded 
by  the  plaintiffs  to  correctly  state  all  the 
necessary  facts  in  the  case,  as  follows : 

"(1)  Prior  to  January  14,  1910,  Walter  B. 
Wettersten,  Alma  H.  Wettersten,  and  Esther  P. 
Wettersten  were  the  owners  in  fee  Bimple,  as 
tenants  in  common  and  as  legatees  of  their 
mother,  of  the  following  described  real  property 
situate  in  the  county  of  Multnomah,  state  of 
Oregon,  to  wit :  Lot  8,  block  7,  Central  Albina, 
an  addition  to  the  city  of  Portland,  Multnomah 
county.  Or. 

"(2)  Since  that  time  the  defendants  have  be- 
come and  now  are  the  owners  of  the  undivided 
two-thirds  at  that  time  belonging  to  Walter 
B.  Wettersten  and  Alma  Wettersten ;  the  only 
dispute  in  this  suit  being  as  to  the  one-third  at 
that  time  owned  by  Esther  P.  Wettersten. 

"(3)  On  or  about  October  1,  1909,  Waltet  B. 
Wettersten  was  duly  appointed  guardian  of  the 
I>erson  and  estate  of  Esther  P.  Wettersten,  a 
minor,  and  duly  qualified  as  such  and  entered 
upon  the  discharge  of  his  duties.  .  The  estate 
belonging  to  the  said  Esther  P.  Wettersten  con- 
sisted of  the  one-third  interest  in  the  above-de- 
scribed real  property,  which  was  the  only  real 
property  owned  by  her.  On  this  lot  was  situat- 
ed a  small  house  which  was  known  as  No.  889 
Borthwick  street.  This  property  was  inven- 
toried in  said  estate  as  being  worth  approxi- 
mately $666.65,  and  that  amount  represented 
the  reasonable  value  of  the  property  at  that 
time,  and  said  property  at  least  during  the 
month  of  January,  1910,  was  occupied  by  the 
said  minor  and  her  guardian,  Walter  B.  Wetter- 
sten, his  wife  and  child. 

*"(4)  On  January  14,  1910,  Walter  B.  Wetter- 
sten filed  in  the  county  court  of  the  state  of 
Oregon,  for  Multnomah  county,  a  petition  as 
euardian  of  the  person  and  estate  of  Esther  P. 
vVettersten,  a  minor,  for  license  and  authority 
to  the  said  guardian  to  sell  real  property  be- 
longing  to  the  estate  and  described  in  the  peti- 
tion as  follows:  'Ijot  eight  (8),  block  seven  (7), 
in  Central  Albina  addition  to  the  city  of  Port- 
land, Multnomah  county,  Oregon,  which  proper- 
ty is  familiarly  known  and  described  as  889 
!Borthwick  street  in  said  city.'  This  petition 
also  recited  that  the  pro{)erty  described  was  the 
only  real  property  belonging  to  the  estate  of  the 
said  Esther  P.  Wettersten,  a  minor,  and  that 
it  was  occupied  by  her  and  ner  guardian  and  his 
•wife  and  child. 

"(5)  Thereafter,  on  January  14, 1910,  an  order 
of  the  county  court  of  the  county  of  Multnomah 
was  made  to  show  cause  why  such  sale  should 
not  be  authorized  and  licensed,  and  such  fur- 
ther proceedings  were  had  that  on  April  16, 
1910,  the  property  described  in  said  petition  was 
sold  to  Susie  Fisher,  one  of  the  defendants  here- 
in, for  the  sum  of  $1,000,  and  return  of  sale  was 
duly  made,  and  on  April  16,  1910,  an  order  of 
confirmation  of  the  sale  was  duly  made  and  en- 
tered. This  sale  and  the  proceedings  for  such 
sale  were  proper  and  correct  in  all  details,  and 


an  proceedings  required  by  law  in  the  sale  of 
real  property  belonging  to  a  minor  were  had ; 
the  property  being  described  as  above  set  out 
in  said  petition.  In  this  sale  it  was  the  inten- 
tion of  aU  parties  to  sell  the  real  property  be- 
longing to  the  said  minor's  estate.  And  there- 
after, pursuant  to  said  gale  and  order  of  con- 
firmation, the  return  of  sale  and  report  of  guard- 
ian shows  that  said  defendant  Susie  E^sher  paid 
to  the  said  Walter  B.  Wettersten,  guardian,  the 
sum  of  $1,000,  which  was  accepted  by  him,  and 
a  deed  was  thereupon  made  by  him  as  guardian 
to  the  said  defendant  Susie  fisher,  which  deed 
was  recorded  on  the  l9th  day  of  April,  1910,  in 
Book  495,  at  page  143,  and  on  January  12, 
1911,  in  Book  024,  page  127,  of  the  Records  of 
Deeds  of  Multnomah  county,  which  deed  describ- 
ed said  property  as  being  lot  eight  (8),  block  7 
(7),  in  Central  Albina  addition  to  the  city  of 
Portland,  Multnomah  county,  Oregon,  and  fur- 
ther recited  that  the  property  conveyed  was  the 
only  property  owned  by  the  said  Esther  P.  Wet- 
tersten, a  minor,  in  addition  to  referring  to  the 
several  papers  herein  referred  to,  filed  in  said 
county  court  in  connection  .with  the  sale  of  said 
premises. 

"(6)  Defendants  herein  are  husband  and  wife, 
and  that  immediately  on  the  execution  of  said 
guardian's  deed  from  Walter  B.  Wettersten  to 
the  defendant  Susie  fisher  the  said  Esther  P. 
Wettersten,  minor,  and  Walter  B.  Wettersten, 
her  guardian,  delivered  possession  of  said  prem- 
ises to  the  defendants,  and  ever  since  said  date 
said  defendants  have  been  in  continuous,  open, 
and  notorious  possession  of  the  same,  exclusive 
of  the  plaintiff  Esther  P.  Wettersten  and  the 
plaintiff  Charles  A.  Johns,  her  present  guard- 
ian." 

Upon  these  findings  the  court  entered  a 
Judgment  for  defendants,  and  plaintiffs  ap- 
peaL 

John  K.  Kollock,  of  Portland  (Kollock,  Zol- 
linger &  McDowall,  of  Portland,  on  the  brief), 
for  appellants.  V.  A.  Crum,  of  Portland 
(Miller  Murdoch,  of  Portland,  on  the  brief), 
for  respondents. 

McBRIDE,  3.  (after  stating  the  facts  as 
fibove).  [1 , 2]  The  description  in  the  petition 
was  sufficient  to  give  the  county  court  Juris- 
diction, and  the  description  in  the  deed  was 
adequate  to  convey  all  of  Esther  P.  Wetter- 
sten's  interest  in  the  property  described  in 
the  complaint.  13  Cyc.  630,  632,  637;  8  R.  C. 
I*  1037 ;  Raymond  v.  Coffey,  6  Or.  132,  134 ; 
Pursley  t.  Hayes,  22  Iowa,  11,  39,  92  Am. 
Dec.  350.  It  is  conceded  and  found  that  the 
property  described  In  the  complaint  was  the 
only  real  property  owned  by  the  minor,  and 
that  there  was  a  house  on  the  property  known 
as  889  Borthwick  street;  that  the  Intent  of 
all  parties  was  to  sell  the  property  that  is  de- 
scribed in  the  complaint,  and  but  for  the 
omission  of  the)  article  "an"  between  the  word 
"Albina"  and  the  word  "addition"  everything 
connected  with  the  sale  is  regular.  The  ac- 
cidental omission  of  the  article  "an"  in  the 
petition  and  deed  could  not  have  misled  any 
one.  If  it,  standing  alone,  might  have  ren- 
dered the  description  uncertain,  which  under 
the  findings  we  very  much  doubt,  that  Uncer- 
tainty was  cleared  up  and  cured  by  the  al- 
legation in  the  petition  that  the  premises 
were  familiarly  known  as  No.  889  Borthwick 
street,  that  it  was  the  only  real  property  own- 
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ed  by  tbe  minor,  and  that  It  was  occupied 
by  her  and  ber  guardian  and  his  wife  and 
child.  The  deed  also  recited  that  It  was  the 
only  property  owned  by  the  minor  and  re- 
ferred to  the  papers  on  flle  in  connection  with 
the  sale.  We  are  of  the  opinion  that  the 
guardian's  deed  passed  the  title  to  the  pur- 
chaser. 
The  Judgment  Is  affirmed. 

MOORE,  G.  X,  and  BUBNETT  and  BEN- 
SON, JJ.,  concur. 

(M  Okl.  800) 

NATIONAL  LIFE  INS.  CO.  t.  HALB. 

(No.  5485.) 

(Supreme  Court  of  Oklahoma.    Jan.  11,  1916.) 

fayttalui  hy' ih«  Court,) 

1.  IHTEMST  «s»37— "Pbrai,tt"— Bnxa  akb 

Notes. 

Where  a  promissory  note,  drawing  5^ 
per  cent,  interest,  payable  semiannually,  con- 
tains a  clause  which  provides  that  the  rate  shall 
be  increased  to  the  maximum  legal  rate  of  in- 
terest in  the  event  of  default  in  payment  of  ei- 
ther principal  or  interest  at  maturity,  such  in- 
creased rate  of  interest  is  not  a  penalty,- but  a 
valid  contract  for  the  payment  of  mterest  (over- 
ruling the  first  syllabus  in  National  Life  Ins. 
Co.  v^  Hall  et  al.,  34  Old.  395,  125  Pac.  1108)> 

[Ed.  Note. — For  other  cases,  see  Interest,  Cent. 
Dig.  SS  77,  78;    Dec.  Dig.  <&=37. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Penalty.] 

2.  Pleadiwo  «=>354  —  Anbwkb  —  Monow  lo 
Btkike. 

Where  the  answer  fails  to  state  a  defense 
to  the  action,  or  to  any  part  thereof,  a  motion 
to  strike  said  answer  from  the  files  should  pre- 
vail. 

[Ed.  Note.— For  other  eases,  see  Pleading, 
Cent  Dig.  g!  1092-1095;   Deo.  Dig.  <S=>354.] 

Commissioners'  Opinion,  Division  No.  L 
Birror  from  District  Court,  Canadian  Coun- 
ty ;  John  J.  Carney,  Judge. 

Action  by  the  National  lAte  Insurance 
(Company  against  M.  F.  Hale.  Judgment  for 
defendant,  and  plaintiff  brings  error.  Mod- 
ified and  affirmed.  , 

Curtis  M  Oakes,  of  Ottawa,  Kan.,  and 
Wm.  H.  McNeal,  ot  Chickasha,  for  plain- 
tiff in  error. 

COLLIER,  C.  This  action  was  bronght 
August  16,  1912,  upon  a  promissory  note, 
made  to  the  Deming  Investment  Company 
in  the  sum  of  $1,600,  and  by  said  company, 
for  value  and  before  maturity,  assigned  to 
plaintiff  in  error,  and  to  foreclose  a  morlr 
gage  given  to  secure  payment  of  said  note. 
Said  note  is  as  follows: 
"No.  12186.  $1,600.00. 

"On  the  Ist  day  of  December,  1906,  I  promise 
to  pay  to  the  order  of  the  Deming  Investment 
Company  (a  corporation),  the  principal  sum  of 
sixteen  hundred  dollars,  with  interest  thereon  at 
the  rste  of  5¥i  per  cent  per  onnnm  from  Nov. 
21,  1901,  until  maturity,  payable  annosUy,  ac- 
cording to  the  tenor  'of  five  interest  notes,  one 
being  for  ninety  and  »V}00  dollars,  and  four 
others  for  nichty-eight  and  no/ioo  dollars  each. 


an  of  even  date  berewltli,  botfc  prlnetpal  and  in- 
terest notes  payable  at  the  National  Park  Bank, 
New  York  (5ity,  N.  Y.  If  default  be  made  for 
ten  days  in  the  payment  of  any  sum,  either  prin- 
cipal or  interest,  after  the  same  becomes  dna 
and  payable  according  to  the  terms  hereof,  then 
the  whole  amount  herein  promised  to  be  paid 
shall  at  the  option  of  the  holder  hereof  at  once 
become  due  and  payable. 

"All  sums  herein  promised  to  be  paid  shaQ 
bear  12  per  cent,  per  annum  interest  after  ma- 
turity, payable  annually,  whether  the  same  be- 
come due  according  to  the  terms  hereof,  or  by 
reason  of  default  of  any  payment  of  principal 
or  interest 

"Privilege  is  reserved  to  pay  flOO  or  any  mul- 
tiple tfiereof  or  the  whole  amount  at  the  matu- 
rity of  any  coupon  on  and  aftsr  Dec  1,  1902;^ 
by  giving  60  days'  notice. 

"Dated  this  21st  day  of  November,  1001. 

"[Signed]    Lids  A.  Miller. 
"Attest: 

"Xj.  J.  Hoover. 
"Bert  E.  Bickford." 

The  only  defense  Interposed  was  bj  de- 
fendant in  error,  who  was  permitted  to  in- 
tervene in  the  case,  upon  the  ground  that  he 
had  purchased  the  land  described  in  said 
mortgage  and  execution  sale,  which  sale  was 
confirmed  by  the  district  court  of  Canadian 
county,  and  that  be  was  the  owner  of  said 
land.    He  further  averred  in  his  answer  that: 

"Defendant  denies  that  the  plaintiff  is  entitled 
to  recover  $160  as  attorney's  fees  for  the  fore- 
closure of  said  mortgage,  for  the  reason  that  this 
defendant  offered  to  pay  the  said  plaintiff  the 
amount  of  said  indebtedness,  with  interest  at 
5%  per  cent  per  annum,  and  $75,  which  was 
reasonable  attorney's  fees  for  the  amount  of 
services  rendereil  by  plaintiff's  attorney  in  said 
action,  •  »  *  but  that  the  plaintiff  refused 
to  accept  same,  and  insisted  on  having  this  de- 
fendant pay  interest  on  said  indebtedness  at  the 
rate  of  12  per  cent  per  annum  from  December 
1,  1911." 

Defendant  prayed  that  plaintiff  be  award- 
ed Judgment  in  the  sum  of  $1,600,  with  in- 
terest thereon  at  6%  per  cent,  per  annum 
from  December  1, 1911,  together  with  $75  aa 
attorney's  fees  and  costs  of  suit 

Plaintiff  moved  to  strike  from  the  flies 
said  answer  and  plea  of  Intervention  of  de- 
fendant in  error,  upon  the  ground  that  th« 
averments  of  the  plea  did  not  state  a  de- 
fense to  the  action,  nor  did  they  show  muA 
equities  in  him  to  entitle  him  to  intervene  in 
this  action.  The  court  overruled  said  motion 
to  strike,  to  which  plaintiff  excepted.  The 
case  was  tried  to  the  court  Plaintlfl  offer- 
ed in  evidence  the  note  and  mortgage  describ- 
ed in  the  petition,  and  the  written  assign- 
ment of  said  note  and  mortgage  by  the  Dem- 
ing Investment  Ckimpany  to  plaintiff  in  error, 
and  the  written  application  for  an  extension 
of  time  of  payment  of  said  note  made  by  the 
makers  thereof,  which  was  the  only  evidence 
offered  or  introduced  in  the  case.  The  court 
rendered  Judgment  for  plaintiff  for  $1,600,  to- 
gether with  interest  thereon  at  the  rate  of 
5H  per  cent  per  annum  from  December  1, 
1911,  and  for  the  further  amount  of  $160  at- 
torney's fees,  with  interest  thereon  at  6  per 
cent  per  annum  from  the  filing  of  this  ac- 
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tion,  and  for  cost  and  dlsbuieements  of  said 
action.  That  portion  of  the  decree,  limiting 
tbe  recovery  of  plaintiff  to  5%  'per  cent.  In- 
terest per  annum  from  December  1,  1911,  to 
date  thereof,  was  objected  to  by  plaintiff, 
vrMch  objection  was  overruled,  and  excep- 
tions saved.  Thereupon  plaintiff  filed  a  mo- 
tion for  new  trial,  which  was  overruled  and 
excepted  ta  To  reverse  said  Judgment  this 
appeal  la  proaecated. 

[1]  There  Is  bat  one' question  Involved  In 
this  controversy,  viz.,  whether  the  Increased 
rate  of  interest  provided  for  in  the  note  and 
mortgage  In  case  of  default  of  payment  at 
maturity  shall  be  construed  as  interest  prop- 
er, or  a  penalty  for  failure  to  pay  when  due. 
If  the  increased  rate  can  be  properly  held  to 
be  "Interest,"  the  provision  as  to  the  in- 
creased Interest  is  valid.  If  said  Increased 
rate  of  Interest  can  be  properly,  held  to  be 
purely  a  "penalty,"  It  is  In  contravention  of 
the  laws  of  this  state  and.  void. 

While  the  adjudicated  cases  are  not  In  en- 
tire harmony  as  to  whether  or  not  said  ad- 
vanced rate  of  Interest  should  be  held  to  be 
a  penalty,  we  are  of  the  opinion  that  the 
great  weight  of  authority  and  the  better  con- 
sidered cases  force  the  conclusion  that  the 
advanced  rate  of  interest  provided  to  be  paid 
after  maturity  of  said  note — 12  per  cent  be- 
ing a  legal  rate  of  interest  in  Oklahoma  Ter- 
ritory at  the  time  said  note  and  mortgage 
were  executed — was  not  a  penalty,  but  a  le- 
gal and  binding  obligation  to  pay  interest 

In  Miller  v.  Kempner,  32  Ark.  673,  it  Is 
held: 

"Where  a  note  contains  a  stipulation  (or  in- 
terest, at  the  rate  of  10  per  cent  per  annum  un- 
til matarity,  and  2  per  cent,  per  month  after 
maturity,  the  increased  interest  after  maturity 
cannot  be  treated  as  a  penalty." 

In  the  case  of  Portls  v.  MerrlU,  33  Ark. 
416,  it  Is  said: 

"The  note  on  Its  face  la  plainly  a  contract  for 
interest  at  6  per  cent  per  month  from  its  ma- 
turity, and  the  appellant  could  not  set  up  a 
contemporaneons  verbal  agreement  that  it'  was 
to  be  a  penalty,  and  thereby  vary  the  plain 
terms  of  the  written  contract  •  •  •  We  can- 
not make  new  contracts  for  parties,  or  alter 
their  plain  meaning  by  construction.  •  •  * 
A  sane  man  has  no  claim  upon  a  court  of  law 
or  equity  to  relieve  him  from  a  hard  bargain, 
when  it  is  voluntarily  entered  into,  and  no  fraud 
is  practiced  upon  him." 

In  Thompson  v.  Gomer,  104  CaL  168,  37 
Pac.  900,  43  Am.  St  Bep.  81,  It  Is  held: 

"A  provision  in  a  promissory  note,  after  pro- 
viding for  the  payment  of  monthly  interest  at 
the  rate  of  8  per  cent  per  annum,  that  'if 
said  principal  or  mterest  is  not  paid  as  it  Be- 
comes due,  it  shall  thereafter  bear  interest  at 
the  rate  of  1  per  cent  per  mont^'  is  not  to  be 
treated  as  a  penalty,  bnt  as  a  contract  to  pay 
1  per  cent  per  month  interest  upon  a  contrn- 
gency." 

In  Finger  v.  McCaughey,  114  CaL  64,  45 
Pac.  1004,  it  is  held: 

"An  agreement  in  a  note  secnred  by  mortgage 
for  interest  from  date  at  the  rate  of  10  per  cent 
per  annum,  provided  that,  if  the  note  is  not  paid 
at  maturity,  it  shall  bear  interest  at  the  rate  of 
12  per  cent  iier  annum  from  its  date  until  paid. 


is  valid  and  binding  as  to  the  increase  of  rate 
contingent  upon  nonpayment    *    •    •  » 

Said  cases  of  Thompson  r,  Gomer  and 
Finger  v.  McOaughey,  supra,  are  decided  un- 
der statutes  of  California  (Civ.  Code),  which 
contain  a  provision  practically  the  same  as 
section  1126,  Comp.  Laws  1909,  which  reads : 

"Sec.  1670.  Every  contract  by  which  the 
amount  of  damage  to  be  paid,  or  other  compen- 
sation to  be  made,  for  a  breach  of  an  obligation, 
is  determined  in  antidpation  thereof,  iato  that 
extent  void,  except  as  expressly  provided  in  next 
section.  Section  1671.  The  parties  to  a  con- 
tract may  agree  therein  upon  an  amount  •  •  * 
of  damage  sustained  by  a  breach  thereof,  when, 
from  the  nature  of  the  case,  it  would  be  imprac- 
ticable or  extremely  difficult  to  fix  the  actual 
damage." 

In  Eccles  v.  Herrlck  et  al.,  16  Colo.  App. 
350,  62  Pac.  1040,  It  la  held: 

"An  agreement  in  a  promissory  note  to  pay  an 
additional  interest  on  the  principal  of  the  note 
from  its  date,  in  case  of  default  m  the  payment 
of  the  principal  or  any  interest  coupon  when 
due,  is  not  a  penalty,  but  is  an  agreement  into 
which  the  parties  have  a  right  to  enter  and  is 
binding." 

In  McKay,  Adm'x,  v.  Belknap  Sav.  Bank, 
27  Colo.  50,  59  Pac.  745,  It  Is  held:, 

"A  contract  in  a  promissory  note  to  pay  a  cer- 
tain interest  if  paid  at  maturity,  but  if  not  paid 
at  maturity,  to  pay  a  higher  rate  of  interest 
from  date  of  note,  is  not  a  penalty  imposed  for 
the  purpose  of  enforcine  prompt  payment  but  is 
an  agreement  to  pay  a  higher  interest  on  a  con- 
tingency, and  is  enforceable." 

See,  also,  Hubbard  ▼>  Callahan,  42  Conn. 
624,  19  Am.  Rep.  664. 

In  Wllkerson  v.  Daniels,  1  O.  Greene 
(Iowa)  180,  it  Is  said  in  the  syllabus: 

"Under  the  'statute  authorizing  nartles  to 
contract  (or  interest  not  exceeding  20  per  cent 

Cer  annum,  it  was  legal  to  make  a  note  draw- 
ig  12  per  cent,  and,  if  not  paid  when  due,  15 
per  cent,  per  annum.  It  will  not  be  considered 
by  a  court  of  equity  as  a  contract  for  a  penalty, 
but  for  interest  after  a  given  day." 

And  in  the  opinion  the  court  says: 
"The  statute  in  force  at  the  date  of  the  execu- 
tion of  the  note  regulating  interest  permitted 
parties  to  contract  for  the  payment  of  interest 
at  the  rate  of  20  per  cent  per  annum.  The 
makers  of  this  note  agreed  to  pay  12  per  cent 
per  annum  from  date,  and,  if  not  paid  to  the 
day,  16  per  cent  This  cannot  be  construed  as 
a  penalty  against  which  a  court  of  equity  will 
afford  relief.  It  is  a  contract  to  pay  15  per 
cent  interest  per  annum  on  a  contingency, 
which  we  think  the  law  then  permitted." 

In  Holmes  v.  Dewey,  66  Kan.  441,  71  Pac. 
836,  the  syllabus  reads: 

"An  agreement  by  the  makers  of  a  promlssotr 
note  to  pay  interest  at  6  oer  cent  per  annum 
from  its  date  until  maturity,  and  l(>  per  cent 
after  that  time,  is  not  unlawful  as  to  the  excess 
over  6  per  cent  agreed  to  be  paid  after  the  note 
should  become  due." 

See,  also,  Young  ▼.  Thompson,  2  Kan.  83 ; 
Parker  ▼.  Plymell  et  aL,  23  Kan.  402 ;  Hutch- 
inson V.  Benedict,  49  Kan.  545,  81  Pac.  147; 
Sheldon  v.  Pruessner,  52  Kan.  679,  35  Pac. 
201,  22  L.  B.  A.  709;  Insurance  Co.  v.  Lan- 
ders, 5  Kan.  App.  623,  47  Paa  621;  Brown  v. 
Cory,  9  Kan.  App.  702,  59  Pac.  1007. 

In  Capen  r.  Crowell,  66  Me.  282,  the  syl- 
labus reada: 
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'On  a  promissory  note  payable  on  time,  stip- 
ulating for  a  higher  rate  of  interest  than  6  per 
cent,  after  due  until  paid,  interest  is  recoverabla 
according  to  its  terms," 

And  in  the  body  of  the  opinion  the  court 
sa$s: 

"Interest  is  as  Justly  due  for  ibe  use  of  money 
after  the  maturity  of  a  loan  as  during  its  con- 
tinuance and  before  the  contract  for  its  repay- 
ment has  been  broken.  *  *  *  It  is  none  the 
less  so  though  the  rate  of  interest  should  be  in- 
creased -by  the  agreement  of  parties  in  case  of 
nonpayment  •  •  •  But  the  rate  of  interest 
according  to  the  agreement  of  the  parties  must 
control,  whether  it  be  a  rate  specified  to  be  paid 
from  the  giving  of  the  note  or  from  its  matu- 
rity.   •    •    •» 

In  Davis  t.  Hendrle,  1  Mont  499,  the  syl- 
labus reads: 

"A  promissory  note  in  which  the  maker  agrees 
to  pay  'interest  after  maturity  at  the  rate  of  4 
per  cent,  per  month  until  paid'  is  an  agreement 
between  the  parties  to  liquidate  the  damages  for 
a  breach  of  the  contract.  This  interest  is  not 
fixed  as  a  i>enalty  for  the  breach  of  the  contract, 
and  the  agreement  will  be  enforced  by  the 
courts." 

And  In  the  body  of  the  (pinion  the  court 
says: 

"The  contract  for  interest  in  this  case  cannot 
lie  treated  as  a  penalty.  The  parties  did  not 
so  understand  it  themselves.  No  fair  interpre- 
tation of  the  contract  can  discover  any  such 
understanding.  If  the  interest  agreed  upon  is 
to  be  regarded  as  a  penalty,  then  the  court  be- 
low erred  in  fixing  the  damages  for  the  breach 
at  the  legal  rate  of  interest,  because  the  statute 
fixes  the  interest  only  in  the  absence  of  agree- 
ment; and  in  this  case  there  was  an  agree- 
ment, and  the  question  should  have  been  deter- 
mined on  the  testimony  as  to  what  were  the  ac- 
tual damages,  and  the  plaintiff  might  have  re- 
covered any  amount  he  could  have  proved,  not 
exceeding  the  4  per  cent  *  *  •  stipulated 
for.  This,  however,  I  bold,  was  not  fixed  as  a 
penalty." 

In  Omaha  L.  &  T.  Co.  ▼.  Hanson,  46  Neb. 
870,  65  N.  W.  105S,  the  syllabus  is  as  follows: 

"Where  by  the  terms  of  a  promissory  note  it 
is  provided  that  it  shall  bear  interest  until  ma- 
turity at  a  given  rate,  and  thereafter  at  a  high- 
er lawful  rate,  such  contract  is  not  usurious, 
nor  is  the  agreement  for  the  higher  rate  of  in- 
terest after  maturity  a  mere  penalty," 

In  Hallam  v.  Telleren,  55  Neb.  255,  75  N. 
W.  560,  the  syllabus  contains  the  following 
language: 

"A  note  providing  for  a  legal  rate  of  interest 
until  maturity,  and  for  a  higher,  but  still  legal, 
rate  after  maturity,  is  valid,  and  will  be  enforc- 
ed according  to  its  terms." 

In  Pass  T.  Shine,  113  N.  C.  284,  18  S.  E. 
261,  it  Is  said: 

"We  can  conceive  of  no  reason  why  the  de- 
fendant could  not  lawfully  contract  ill  the  deed 
itself,  as  he  could  have  agreed  in  the  note,  that 
the  rate  of  interest  should  be  8  per  cent  after 
maturity.  It  has  generally  been  conceded  by 
the  courts  of  this  country  that  interest  'is  al- 
lowable as  damages  for  default  in  the  perform- 
ance of  a  contract  to  pay  money.'  11  Amer.  & 
Eng.  Enc.  Law,  383.  By  special  agreement  a 
lawful  rate  may  be  paid  from  the  date  of  con- 
tracting a  debt  till  it  becomes  due.  The  fact 
that  the  creditor  is  content  with  a  lower  rate 
before  maturity  does  not  affect  his  right  to  de- 
mand under  a  special  agreement  a  higher  rate, 
not  exceeding  the  limit  fixed  by  law,  after  ma- 
turity." 


In  aose  ▼.  Riddle,  40  Or.  692,  67  Pac.  932, 
91  Am.  St  Rep.  580,  It  Is  held: 

"A  provision  in  a  promissory  note  that  if  the 
note  shall  not  be  paid  at  maturity,  it  shall  there- 
after bear  a  specified  higher  rate  of  interest  than 
before  matunt;r  (such  higher  agreed  rate  heiag 
leas  than  the  highest  legal  rate),  is  not  an  agree- 
ment for  a  penalty,  and  not  properly  enforce- 
able in  equity,  but  it  is  rather  an  agreement  for 
liquidated  damages,  which  the  parties  are  at 
liberty  to  make  if  they  choose." 

In  Wortnian  t.  Vorhles,  li  Wash.  152,  44 
Paa  129,  it  is  held : 

"An  agreement  to  pay  interest  upon  a  promis- 
sory note  at  the  rate  of  9  per  cent  per  annum 
until  maturity,  and  1  per  cent,  per  month  there- 
after, and  also  to  pay  interest  upon  coupon  in- 
terest notes  attached  to  the  principal  note,  at 
the  rate  of  2  per  cent,  per  month  after  maturity 
of  such  interest  notes,  is  enforceable.    •    •    •  •' 

In  Loan  &  Trust  Co.  v.  Dygart  (C.  C.)  89 
Fed.  123,  the  third  syllabus  is  as  follows: 

"There  is  no  ground  on  which  a  court  can  re- 
fuse to  enforce  the  payment  of  interest  on  the 
debt  secured  at  the  rate  of  12  per  cent  after 
maturity,  where  such  is  the  contract  of  the  par- 
ties, and  the  note  is  not  usurious." 

This  was  (the  above  case)  an  action  on  a 
note  providing  for  the  payment  of  10  per 
cent  interest  until  maturity,  and  12  per  cent, 
thereafter,  and  the  court  upheld  the  contract 
as  a  legitimate  contract  for  the  payment  of 
interest  according  to  its  terms.  See,  also. 
Mortgage  Co.  v.  Wilson  (O.  C.)  24  Fed.  310; 
De  Hass  T.  Dilbert,  70  Fed.  227,  17  C.  C.  A. 
79,  30  L.  B.  A.  189;  Linton  v.  Vt  National 
Life  Ins.  Ca,  104  Fed.  584,  44  C.  0.  A.  54. 

In  National  Life  Ins.  Co.  v.  Hall  et  at,  34 
Okl.  395,  125  Paa  1108,  which  was  a  case 
involving  the  identical  question  involved  in 
this  case,  the  learned  Judge  sums  up  as  fol- 
lows: 

"If  It  appears  from  the  language  of  the  note 
that  the  parties  had  in  contemplation  or  ander 
consideration  the  earning'  power  this  money 
might  have  after  maturity,  or  what  its  use 
might  be  worth  liecause  of  some  contemplated 
investment,  or  what  its  retention  might  be  worth 
to  the  makers,  and  the  minds  of  the  parties  met 
in  contract  and  agreed  as  to  what  the  use  of 
such  money  would  be  worth  in  either  case,  and 
their  subsequent  acts  show  this  to  be  the  mean- 
ing intended,  then  we  think  the  increased  rate 
should  be  treated  as  interest  on  money,  aa  dis- 
tinguished from  penalty  for  nonpayment  But. 
on  the  other  hand,  if  it  appears  from  the  face 
of  the  note  that  such  provision  for  an  increased 
rate  after  maturity,  or,  in  case  of  default,  ia 
intended  merely  as  an  incentive  to  prompt  pay- 
ment, or  as  a  punishment  for  nonpayment  and 
that  after  default  payment  will  be  enforced  any- 
way, and  the  acta  of  the  parties  show  this  to 
be  the  meaning  intended,  then  it  should  be 
treated  as  a  penalty,  and  as  void  under  the  stat- 
ute." 

We  think  this  summing  up  of  the  case  of 
Nat  Life  Ins.  (Ik),  v.  Hall,  supra.  Is  sound; 
but  we  are  unable  to  agree  that  under  said 
summing  up  it  appears  from  the  note  in 
question  that  the  increased  rate  of  interest 
contracted  by  said  note  to  be  paid  after  ma- 
turity should  be  treated  as  a  penalty,  and  to 
so  hold  would  be  to  write  into  the  note  a  con- 
struction not  warranted.  -  We  think  that  the 
provision  in  the  note  to  pay  an  additional 
rate  of  interest  after  maturity,  said  coudl- 
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tlonal  rate  of  Interest  not  being  usurious,  is 
a  legal  and  binding  obligation,  and  can  be 
enforced.  We  therefore  must  de<!llne  to  fol- 
low the  rule  declared  In  said  case  of  Nat. 
Ijlfe  Ins.  Co.  T.  Hall,  supra,  that  an  advanc- 
ed rate  of  interest,  contracted  to  be  paid  aft- 
er maturity,  is  a  penalty  and  void.  In  short, 
vre  are  convinced  that  parties  may  legally 
contract  for  the  payment  of  interest  at  dif- 
ferent rates  in  the  same  note,  at  different 
times,  so  long  as  the  contract  is  not  tainted 
with  usury.  It  follows  that  the  first  syllabus 
in  Nat.  Life  Ins.  Ck>.  ▼.  Hall,  supra.  Is  here- 
by overruled. 

[2]  Under  our  view  of  this  case,  the  an- 
swer of  intervener  failed  to  set  up  any  de- 
fense to  the  action,  and  the  court  erred  In 
overruling  the  motion  to  strike  said  answer 
from  the  flies,  and  also  erred  in  refusing  to 
grant  a  new  trial. 

This  case  should  be  reversed  and  remand- 
ed as  to  that  provision  In  the  Judgment 
which  fixes  interest  after  maturity  at  5^^ 
I)er  cent,  per  annum,  with  instructions  to 
modify  said  Judgment  so  as  to  fix  the  rate  of 
interest  upon  the  Judgment  rendered  from 
the  1st  day  of  December,  1911,  at  the  rate  of 
12  per  cent,  per  annum,  and  said  Judgment, 
except  as  herein  modified,  should  be  affirmed. 

PER  CDRIAM.    Adopted  In  whole. 


(49  OU.  631) 

MISSOURI,  K.  &  T.  RY.  CO.  v.  GILBREATH. 

(No.  6841.) 

(Supreme  Court  of  Oklahoma.    Jan.  11,  1916.) 

fSvllabiii  ly  the  Court.) 

Masteb  and  Servant  «=»137  —  Death  ov 
Kailboad  EuFLOYfi— Neqligenok. 

6.,  an  acting  section  boas  in  the  employ  of 
a  railway  company,  in  due  time  got  off  the  track 
upon  which  a  passenger  train  was  approaching 
to  let  the  train  go  by,  and  thereafter,  when 
the  train  was  almost  upon  him,  returned  to  the 
track  from  a  place  of  safety  and  was  hit  by 
the  train  and  killed.  Held,  that  there  was  no 
duty  upon  the  part  of  the  engineer  of  the  pas- 
senger train,  who  observed  the  action  of  the 
deceased,  to  ring  the  bell  or  sound  the  whistle  to 
attract  his  attention  to  the  approaching  train, 
there  being  nothing  to  indicate  that  he  intended 
to  step  on  the  track  in  front  of  the  engine  or 
thereafter  the  engine  could  have  been  stopped, 
or  the  injury  avoided. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  §§  269,  270,  273,  274,  277, 
278;    Dec  Dig.  <8=»137.] 

Error  from  District  Court,  Bryan  County ; 
Summers  Hardy,  Special  Judge. 

Action  by  Emma  Gllbreath,  administratrix 
of  the  estate  of  B.  F.  GUbreath,  deceased, 
against  the  Missouri,  Kansas  &  Texas  Ball- 
way  Company.  Judgment  for  plaintiff,  and 
defendant  brings  error.  Reversed  and  re- 
manded, with  directions  to  grant  new  trial. 

Clifford  L.  Jackson,  W.  R.  Allen,  and  M. 
D.  Green,  all  of  Muskogee,  for  plaintiff  In 
error.  W.  F.  Semple  and  Hatchett  &  Fergu- 
son, all  of  Durant,  for  defendant  In  error. 


KANE,  C.  J.  This  was  an  action  for  per- 
sonal injuries  resulting  In  death,  commenced 
by  the  defendant  In  error,  plaintiff  below, 
against  plaintiff  In  error,  defendant  below, 
pursuant  to  the  federal  Employers'  Liability 
Act  (Act  April  22,  1906,  c.  149,  35  Stat  65 
[U.  S.  Comp.  St  1913,  S$  8657-8665]).  Here- 
after the  parties  will  be  called  "plaintiff" 
and  "defendant,"  respectively,  as  they  were 
designated  in  the  court  below.  Upon  trial  to 
a  Jury  there  was  verdict  for  the  plaintiff  in 
the  sum  of  $4,000,  to  reverse  which  this  pro- 
ceeding in  error  was  commenced. 

The  first  assignment  of  error — and.  In 
view  of  the  conclusion  we  have  reached,  the 
only^one  necessary  to  be  noticed — is: 

"The  trial  court  erred  in  overruling  the  demur- 
rer to  the  evidence  which  was  interposed  by  the 
plaintiS  in  error  at  the  close  of  all  the  evidence 
on  the  part  of  the  defendant" 

The  decedent  was  a  section  hand  employed 
by  the  defendant  company,  who,  at  the  time 
of  the  Injury,  was  acting  as  boss  of  the  gang 
In  place  of  the  regular  section  boss  who  was 
temporarily  absent  The  specific  acts  of  neg- 
ligence relied  upon  by  counsel  for  plaintiff 
was  the  failure  of  the  engineer  of  the  "Flyer" 
to  sound  the  whistle  or  ring  the  bell  to  warn 
the  section  men  of  the  approach  of  his  train. 

The  facta  and  circumstances  surrounding 
the  injury  may  be  fairly  summarized  from 
the  testimony  of  B.  M.  Elannery,  a  witness 
on  behalf  of  the  plaintiff,  substantially  as 
follows: 

I  am  now  and  was  during  the  month  of  Au- 
gust 1912,  a  fireman  on  a  freight  train  for  the 
Missouri,  Kansas  &  Texas  Railway  Company 
and  recall  the  death  of  B.  P.  Gilbreath.  I  was 
at  the  time  sitting  on  the  seat  box  of  the  engine 
No.  634  of  the  north-bound  freight  train.  There 
were  double  tracks  at  the  point  of  the  accident. 
When  I  first  saw  Mr.  Gilbreath  so  I  could  dis- 
tinguish him  from  the  others  he  started  towards 
the  track  from  the  west  side  like  he  was  start- 
ing to  crbss  the  track.  I  had  seen  him  and  the 
other  section  hands  before  that  time.  When  I 
first  saw  them  they  were  working  on  the  south- 
bound track,  and  they  all  got  oB  of  the  track  and 
went  on  the  west  side,  part  of  them  stood  on  the 
top  of  the  bank  and  a  part  along  down  off  of  the 
bank.  The  "Katy  Flyer"  train  No.  5  was  com- 
ing south  on  this  south-bound  track  and  passed 
this  point  somewhere  about  4  o'clock.  When 
the  men  got  off  of  the  track  the  Flyer  was  a  good 
ways  off.  We  were  going  north  and  I  just  hap- 
pened to  look  and  saw  the  men  get  off  to  let  the 
Flyer  by.  When  the  Flyer  was  about  200  feet 
from  'the  section  men  I  saw  one,  who  was  Mr. 
Gilbreath,  start  across  the  track  in  front  of  it. 
He  got  to  the  middle  of  the  track  or  a  little  to 
the  east  side  between  the  rails  and  stooped  over 
like  be  was  going  to  pick  up  something  with  his 
back  to  the  Flyer,  and  by  that  time  our  engine 
got  right  even  with  him  and  the  Flyer's  engine 
hit  him.  He  had  just  gotten  there  when  he  was 
struck.  I  did  not  see  anything  that  he  was  at- 
tempting to  pick  up.  I  don't  remember  of  hear- 
ing the  Flyer  whistle  or  ring  the  bell.  At  the 
time  Mr.  Gilbreath  started  on  the  track  I  hal- 
looed at  him  as  lood  as  I  could,  but  I  do  not 
suppose  be  could  have  heard  me.  He  was  hit 
before  I  was  through  hallooing. 

The  testimony  of  Mr.  Honnell,  the  engineer 
upon  the  "Katy  Flyer,"  who  testified  for  the 
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defendant,  was  not  mibstantiallr  different 
from  the  foregoing,  except  that  be  testified 
positively  that  the  ordinary  signals  were 
given.    It  may  be  summarized  as  follows: 

I  have  been  a  licensed  locomotiTe  engineer  for 
IS  years  and  have  been  working  for  the  Mis- 
souri, Kansas  &  Texas  since  1892,  and  have  been 
4  years  in '  the  passenger  service.  I  was  in 
charge  of  the  engine  tbat  strack  Mr.  Gilbreath. 
When  approaching  Calera  I  sounded  the  station 
whistle  and  started  the  bell  ringer,  and  at  the  re- 
quired distance  before  coming  to  the  crossing  in 
front  of  the  depot  I  sounded  the  crossing  whistle. 
About  the  time  I  was  passing  the  depot  I  saw 
section  men  working  down  south  of  the  station. 
I  also  saw  the  freight  train  approaching  from 
the  south  quite  a  distance  from  the  stadon  on 
the  north-bound  track,  and  I  sounded  the  cross- 
ing signal  just  after  passing  the  depot  for  the 
crossing  at  the  south  end  of  Calera  and  also  to 
warn  the  section  men.  The  section  men  did  not 
get  oft  of  the  track  until  I  whistled  the  crossing 
whistle.  They  then  left  the  track  and  started 
over  to  the  west  side.  All  of  them  cleared  the 
track  and  got  into  a  place  of  safety.  The  bell 
rings  automatically.  In  order  to  start  it  yon 
turn  a  little  valve  and  it  rings  until  you  shut  it 
off.  All  at  once  I  saw  a  man  run  np  onto  the 
track,  and,  being  so  close  to  him,  I  was  worried 
and  expected  to  strike  him,  and  at  once  sounded 
several  short  blasts  of  the  whistle.  The  engine 
was  about  90  feet  from  him  when  he  ran  onto 
the  track.  The  running  board  partly  obstructed 
my  view  of  him  by  him  being  so  dose  to  the  en- 
gine. At  first  I  could  see  him  about  to  his 
knees,  and  finally  he  got  so  I  could  not  see  him 
at  all.  If  he  had  been  20  or  30  feet  further 
away  I  could  have  seen  him.  The  running  board 
is  the  board  running  from  the  cab  window  at 
the  side  of  the  boiler  to  enable  the  engineer  to 
step  out  of  his  cab  window  to  walk  around  the 
boiler  in  the  event  that  anything  goes  wrong. 
I  could  not  see  Mr.  Gilbreath  when  he  was 
struck.  My  train  was  running  from  45  to  DO 
miles  an  hour.  It  is  a  fast  train  and  maintains 
about  the  same  sdiedule  as  the  trains  known  as 
the  limited  and  Kansas  City  Special.  The 
Flyer  and  these  other  trains  are  the  fastest 
trains  on  this  system.  Calera  is  not  a  stop  for 
the  Flyer,  and  I  was  running  about  the  usual 
rate  of  speed.  After  Mr.  Gilbreath  stepped  up- 
on the  track  there  was  nothing  that  I  could  have 
done  to  avoid  the  accident.  It  was  impossible  to 
have  stopped  the  train  in  that  short  distance.  I 
applied  the  brakes,  but  I  knew  that  I  could  not 
stop  and  avoid  striking  him.  The  train  ran  I 
should  judge  900  or  1,000  feet  before  stopping. 
This  was  a  fairly  good  stop  for  a  train  of  this 
kind.    The  track  was  downgrade. 

There  were  other  witnesses  who  testified 
for  the  respective  parties,  but  there  was 
practically  no  conflict  in  the  evidence  as 
summarized  above,  unless  It  was  ui)on  the 
question  whether  the  engineer  of  the  "Flyer" 
rang  the  bell  and  sounded  the  whistle  to 
attract  the  attention  of  the  deceased  to  the 
approaching  train. 

No  matter  how  deeply  we  may  sympathize 
with  the  plaintiff,  there  can  be  no  escape 
from  the  conclusion  that  the  testimony  of  her 
own  witnesses  conclusively  shows  that  the 
injury  which  caused  the  death  of  her  hus- 
band was  the  result  of  an  unavoidable  ac- 
cident in  so  far  as  the  railway  company  Is 
concerned,  for  which  no  recovery  can  be  bati 
nnder  the  law  as  It  existed  at  the  time  the 
Injury  occurred.  It  may  be  conceded,  gener- 
ally, that  It  would  be  the  duty  of  the  engi- 
neer to  warn  the  deceased  of  the  approach  of 


the  "Flyer"  by  ringing  the  bdl  and  blowing 
the  whistle,  and  that  he  did  not  do  so,  and 
still,  owing  to  the  special  circumstances  of 
this  case  the  plalntifF  would  be  tn  no  better 
situation.  The  engineers  on  the  south-bound 
"Flyer"  and  the  north-bound  freight  train 
both  testified  that  they  saw  the  decedent  get 
off  the  trade  "to  let  the  Flyer  by"  whilst  yet  It 
was  "a  good  ways  off,"  and  the  testimony  of 
the  former,  to  the  tf ect  that  after  the  de- 
ceased returned  to  the  track  there  was  noth- 
ing that  could  have  been  done  which  wonid 
avert  the  accident,  is  nncontroverted.  There 
Is  some  contention  on  the  part  of  counsel  to 
the  ^ect  that  there  was  no  evidence  that  the 
deceased  knew  the  Flyer  was  approaching 
upon  the  track  upon  which  he  was  working, 
or  that  be  got  off  the  track  to  let  It  go  by. 
In  this  we  think  counsel  is  In  error.  The 
engineer  on  the  freight  train  testified  on  that 
question  as  follows: 

"Well,  the  Flyer  was  a  good  ways  off  when  1 
first  seen  them  and  they  got  off  the  track.  We 
was  coming  north  and  I  just  happened  to  look 
and  saw  the  section  men  there,  and  as  I  seen 
them  they  all  got  off  to  let  the  Flyer  by.  I  just 
thought  in  my  mind  that  they  got  off  to  let  the 
Flyer  by  and  there  wasn't  anybody  in  the  way." 

It  may  be  urged  that  the  statement  that 
the  deceased  got  off  the  track  "to  let  the 
Flyer  by"  was  a  mere  conclusion  of  the  wit- 
ness, but  even  so,  it  was  the  only  conclusion 
which  reasonably  could  be  reached  from  the 
facts  and  drcnmstances  of  the  case,  and  if 
the  jury  found  differently  on  that  point — and 
there  is  nothing  In  the  record  to  indicate  that 
they  did — such  a  finding  clearly  would  not  be 
supported  by  the  evidence.  It  seems  to  us 
In  such  drcumstances  that  negligence  can- 
not be  based  upon  the  failure  of  the  engineer 
to  ring  the  bill  or  sound  the  whistle  to  warn 
the  trackmen  of  the  approach  of  his  train 
when  it  was  obvious  to  him  that  they  had 
knowledge  of  this  fftct  The  contingency 
that  the  deceased  would  leave  a  place  of 
safety  and  return  to  the  track  Immediately 
In  front  of  the  rapidly  approaching  passen- 
ger train,  after  having  gone  to  sudi  place  of 
safety  "to  let  the  Flyer  by,"  is  too  remote  to 
be  seriously  considered. 

However,  there  is  nothing  in  the  reccurd 
to  Indicate  that  the  jury  so  found,  except  tbe 
return  of  a  verdict  In  favor  of  the  plaintiff; 
and  from  an  examination  of  the  authorities 
dted  by  counsel  and  the  instructions  given 
by  the  court,  we  think  it  quite  likely  that  the 
verdict  Is  more  the  result  of  the  actloa  of 
the  trial  court  in  applying  to  the  facts  non- 
applicable  principles  of  law  than  of  error  tn 
the  findings  of  fact  themselves  by  the  jnry. 
Counsel  Insist,  and  the  trial  court  seems  to 
have  taken  the  view,  that  the  law  applicable 
to  this  case  Is  stated  In  2  Thompson  on  Neg- 
ligence, par.  1766,  as  follows: 

"The  position  of  track  walkers,  track  repair- 
ers, and  especially  that  of  car  repairers,  is  mate- 
rially different,  in  respect  of  the  question  of  their 
contributory  negligence,  from  that  of  ordinary 
travelers  at  highway  crossings,  and  still  more 
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■o  from  that  of  trespassers.  They  are  not  only 
lawfully  upon  the  railway  track  and. hence  In  a 
position  of  danger,  bat  they  are  there  nnder  con- 
tract with  the  railway  company  for  the  perform- 
ance of  certain  duties  which  require,  to  a  greater 
or  less  extent,  the  exercise  of  their  faculties,  in 
the  performance  of  which  their  faculties  may 
become  so  absorbed  as  not  to  enable  them  to  take 
the  same  care  for  their  safety  which  might  reason- 
ably be'  expected  from  travelers  at  crossings  and 
from  intruders  upon  railwaj'  tracks  or  in  railway 
yards.  These  considerations  Impose  upon  the 
railway  company,  with  peculiar  force,  the  duty 
of  giving  them  warning  upon  the  approach  of  a 
train  or  engine,  by  the  use  of  audible  signals,  and 
by  checking  or  stopping  the  train  or  engine  in  time 
to  avoid  injuring  tiiem,  if  the  engineer  perceives 
that,  for  any  reason,  they  are  not  paying  atten- 
tion to  those  signala.  As  a  general  rule,  it  is  not 
contributory  negligence,  as  matter  of  law,  for  a 
person  so  employed  not  to  be  on  a  constant  look- 
out for  approaching  trains.  This  must  be  so  if 
we  are  paying  the  sli^rhtest  attention  to  the  posi- 
tion of  a  man  who  is  fastening  a  fishplate,  or 
who  is  oiling  or  repairing  the  wheel  of  a  car  on 
a  passenger  train  which  has  stopped  temporarily 
at  a  station  for  that  purpose.  Such  a  person 
cannot  keep  his  eyes  on  his  work,  and  at  the  same 
time  keep  them  strained  in  both  directions  for 
approaching  trains,  or  for  ocular  signals.  Such 
persons  are  therefore  not  blameworthy,  as  mat- 
ter of  law,  merely  because  they  become  so  en- 
grossed in  their  work  as  not  to  heed  the  ap- 
proach of  a  train,  or  because  they  rely  upon  the 
reasonable  expectation  that  the  railway  company 
will,  through  its  trainmen,  perform  the  duty  of 

S'ving  them  the  necessary  and  proper  signals. 
ut  it  does  not  follow  from  these  considerations 
that  contributory  negligence  will  be  wholly  ex- 
cosed,  even  in  persons  thus  engaged.  For  ex- 
ample, the  duties  of  a  track  walker  are  manifest- 
ly not  so  absorbini^  as  to  relieve  him  from  the 
obligation  of  exercising  reasonable  care  for  his 
own  safety,  by  looking  and  listening  for  ap- 
proaching trains.  On  the  other  hand,  if  he  is 
■een  by  those  in  charge  of  the  train  to  be  absorb- 
ed upon  some  object  so  that  he  does  not  heed  the 
approaching  train,  and  they  run  him  down,  the 
company  will  be  liable." 

We  find  no  t&nlt  vrith  the  law  as  above 
laid  down  by  Judge  Thompson  In  bis  admir- 
able text-book,  bnt  do  not  believe  it  has  any 
application  to  the  facts  in  the  case  before  ns. 
Be  was  discussing  the  law  from  the  stand- 
point of  the  oontrlbntory  negligence  of  the 
plaintiff;  whilst  In  the  case  at  bar,  the  ques- 
tion under  discussion  Is  the  primary  negli- 
gence of  the  defendant  In  this  jurisdiction, 
toy  constitutional  provision,  If  there  is  evi- 
dence tending  to  show  primary  negligence  on 
the  part  of  a  railway  company,  the  question 
of  contributory  negligence  is  always  a  ques- 
tion of  fact  which  must  be  submitted  to  the 
Jnry.  Section  6,  art  23,  Williams'  Constitu- 
tion. 

The  law  as  stated  In  the  text  is  applicable  to 
the  cases  where  the  person  injured  was,  or  ap- 
peared to  be,  so  absorbed  in  bis  occupation 
tliat  be  remained  at  bis  post  of  duty  unmind- 
ful of  the  approaching  train  until  he  was  run 
down  and  injured.  As  we  have  already  shown, 
that  is  not  the  class  of  cases  to  which  the 
case  at  bar  belongs;  nor  does  it  belong  to 
the  class  of  cases  which  counsel  cite  in  sup- 
port of  their  position.  From  one  of  them, 
SoUivan  v.  Mo.  Pac.  Ry.  Co.,  97  Mo.  H3,  10 
S.  W.  852,  we  quote  the  following: 


"  •  •  ♦  Indeed,  although  the  fireman  and 
engineer  saw  Sullivan  on  the  track,  and  saw  that 
his  attention  was  attracted  to  the  steam  shovel, 
still  there  is  evidence  that  no  signal  was  given 
until  the  instant  the  engine  strucK  him." 

From  another,  St  Louis,  I.  M.  &  So.  By. 
Co.  V.  Jackson,  78  Ark.  100,  93  S.  W.  746,  6 
L.  R.  A.  (N.  S.)  646,  8  Ann.  Cas.  328,  we 
quote  the  following: 

"Now,  in  the  case  at  bar,  there  was  affirmative 
evidence  to  the  effect  that  the  work  of  tamping 
gravel  under  the  ties  required  some  care  and 
attention,  and  the  plaintifirs  intestate  was  stoop- 
ing over,  engaged  in  this  work  with  his  back  to 
the  approaching  train." 

In  another,  Schulz  v.  Chicago,  M.  &  St  P. 
Ry.  Co.,  67  Minn.  271,  69  N.  W.  192,  we  find 
the  following: 

"The  track  on  which  this  train  was  approach- 
ing was  straight  for  about  1,800  feet,  and  the  de- 
ceased could  be  seen  for  that  distance  before 
the  train  reached  him.  It  was  a  qnestion  for 
the  jury  whether  the  persons  managing  the  train, 
if  they  had  been  exercising  proper  care,  would 
not  have  discovered  that  deceased  was  unaware 
of  its  approach." 

The  distinction  between  the  case  at  bar 
and  the  foregoing  and  the  other  cases  of  the 
same  class  dted  by  counsel  for  plaintiff, 
while  quite  obvious,  may  be  further  empha- 
sized by  comparing  them  with  a  few  eases  to 
wbicli  It  is  more  nearly  analogous.  In  N. 
Y.,  N.  H.  A  Hudson  By.  Co.  v.  PontlUo,  211 
Fed.  331,  128  C.  C.  A.  673,  the  deceased,  a 
track  walker,  was  walking  beside  the  track  ' 
in  a  place  of  safety.  He  was  not  in  view  of 
the  engineer,  but  was  of  the  fireman.  The 
train  was  moving  about  15  miles  an  hour. 
The  bell  was  ringing.  The  deceased  stepped 
upon  the  track  when  the  train  was  about  10 
feet  from  him.  It  was  contended  that  the 
fireman  should  have  given  notice  to  the  en- 
gineer of  the  presence  of  the  deceased,  and 
that  the  whistle  should  have  been  sounded 
to  warn  him  of  the  approaching  train.  The 
court  held  that: 

"The  contingency  that  he  would  step  out  on 
the  main  track  directly  in  front  of  a  passenger 
train  at  the  precise  moment  that  it  was  due  at 
that  point  without  turning  his  head,  seems  too 
remote  to  be  seriously  considered." 

In  Land  v.  St  L.  &  S.  F.  B.  Co.,  95  Kan. 
441,  148  Pac.  612,  the  deceased  was  a  sec- 
tion foreman.  The  accident  occurred  at  a 
place  where  there  were  double  tracks.  The 
south-bound  train  passed  on  the  west  track, 
emitting  a  large  amount  of  steam  and  smoke, 
which  settled  down  over  the  tracks,  obscur- 
ing the  view.  After  the  train  passed  the 
deceased  walked  over  the  west  track  and 
walked  a  short  distance  south  between  the 
parallel  tracks  and  then  attempted  to  cross 
the  east  track  and  was  struck.  The  train 
was  going  at  about  45  miles  an  hour.  It 
was  claimed  that  crossing  signals  were  not 
given,  and  that  the  train  was  moving  at  a 
high  rate  of  speed.  The  jury  found  that  no 
signals  were  given  until  the  deceased  was 
discovered  on  the  track,  at  which  time  It 
was  too  late  to  avoid  the  accident  The 
court  said: 
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"Railroads  must  operate  their  passenger  trains 
and  transport  their  passengers  without  impeding 
their  progress  or  imperiling  their  safety  by  the 
neces-sity  of  making  it  a  condition  precedent  to 
see  if  its  section  men,  employed  for  the  purpose 
of  keeping;  the  track  safe  while  trains  are  run- 
ning over  it,  are  themselves  looking  out  for  their 
approach.  Of  course,  when  those  in  charge  of  the 
engine  discover  a  section  band  in  a  place  of  dan- 
ger from  which  it  becomes  apparent  that  he  will 
not  or  cannot  protect  himself,  they  must  use  due 
care  to  avoid  injuring  him,  but  ordinarily  a 
greater  burden  than  tlus  they  are  not  called  up- 
on to  exercise." 

In  Helm  v.  Mo.  Pac.  Ry.  Co.,  186  Mo.  212, 
84  S.  W.  5,  the  injured  person,  a  section  la- 
borer, was  standing  near  the  track  In  a 
place  of  safety  drinking  water  from  a  keg. 
Upon  the  approach  of  the  train  which  hit 
him  he  in  some  way  got  his  feet  tangled  with 
some  shovels  or  tools  and  fell  upon  the  track, 
where  he  was  hit  by  the  train.  The  court 
said:  ' 

"The  necessary,  underlying  postulate  as  to 
this  charge  is  that  the  deceased  was  in  a  place 
of  peril,  and  the  next  ingredient  necessary  to  a 
recovery  is  that  the  defendant  knew,  or  by  the 
exercise  of  ordinary  care  could  have  known,  that 
he  was  in  peril,  in  time  to  have  stopped  the  train 
and  avoid  the  injury.  There  is  no  controversy  in 
the  case  that  the  deceased  was  a  section  hand 
in  the  employ  of  the  defendant,  nor  that,  when 
the  train  was  from  200  to  600  feet  from  him,  he 
was  standing  at  the  water  keg,  at  a  distance  of 
at  least  6  feet  south  of  the  track.  There  can  be 
no  doubt  in  the  mind  of  any  one  that  while  in 
that  position  he  was  not  in  a  place  of  peril. 
The  trainmen,  therefore,  had  a  right  to  assume 
that  be  would  remain  in  that  safe  position,' and 
would  not  do  anything  towards  thereafter  placing 
liimaelf  in  a  position  of  danger,  and  hence  were 
not  required  to  stop  the  train  or  check  the 
speed." 

In  another  case,  which  is  probably  more 
nearly  analogous  to  the  case  at  bar  than  any 
other  called  to  our  attention,  St  L.  &  I.  M. 
Ry.  Co.  V.  Lawrence,  106  Ark.  32,  152  S.  W. 
1002,  the  deceased  was  a  section  foreman. 
He  knew  of  the  approach  of  the  train,  and 
bad  removed  a  speeder  from  the  track,  and 
thereafter  started  back  onto  the  track  when 
the  train  was  from  three  to  five  telegraph 
poles  distant,  and  stooped  over  to  pick  up 
something  from  the  track.  It  was  contended 
on  the  part  of  the  plaintiff  that  the  deceased 
went  upon  the  track  to  pick  up  a  jack,  which 
might  have  endangered  the  safety  of  the 
train.  The  court,  however,'  deemed  these 
different  circumstances  as  to  the  purpose  for 
which  he  went  upon  the  track  as  immaterial. 
Answering  the  contention  of  counsel  that  the 
engineer  should  have  put  the  engine  under 
control,  that  its  speed  should  have  been  so 
reduced  that  by  application  of  the  air  the 
train  could  have  been  stopped,  or  Its  speed 
reduced,  when  It  seemed  that  the  injured 
person  was  stooping  over  the  track  as  If  to 
remove  something  from  It,  the  court  say: 

"This  would  be  the  law  if  it  appeared  that 
tb<-re  was  anything  in  the  situation  of  the  per- 
sons upon  the  track  which  made  it  appear  that 
they  were  unaware  of  the  danger  of  their  situ- 
ation. But  there  was  no  such  duty  here.  All 
the   persons   on    the   track   were   section    men, 


whose  business  it  was  to  make  the  track  safe  for 
the  passage  of  trains,  and  who  were  charged  with 
notice  that  trains  might  run  at  any  time ;  and 
it  not  only  appeared  to  the  engineer  that  they 
were  all  aware  of  the  approaching  engine,  but 
such  was  actually  the  fact,  and  both  cars  were 
removed  to  a  place  of  safety." 

We  think  the  foregoing  authorities  are  suf- 
ficient to  make  clear  the  precise  point  upon 
which  ttie  case  before  us  turns,  and  that  it 
belongs  to  the  latter  class  of  cases,  and  not 
the  former.  When  the  case  is  properly  clas- 
sified, the  conclusion  reached  here  is  sup- 
ported by  an  unbroken  line  of  authorities. 

For  the  reason  stated,  the  judgment  of  the 
court  below  is  reversed  and  the  cause  re- 
manded, with  directions  to  grant  a  new  trial. 

All  the  Justices  concur,  except  HARDY,  J., 
who  was  disqualified  and  not  sitting. 


(64  ou.  s:s) 
ROLILOW  V.  FROST  &  SADDUSR  «t  aL 
(No.  4974.) 
(Supreme  Court  of  Oklahoma.    Jan.  U,  1916.) 

(Svllalu*  ly  the  Court.) 

t.  DiSMissAi,  AND  Nonsuit  9=»43  —  Voi.uk- 
TARY— Skttino  Aside  and  Reinstateukn-p— 

JlIBISOICTION — COUPLIANCK    WITH     STATUTE 
— "JUDOMBNT  OB  OKDBB." 

Where  erne  brings  an  action  in  the  district 
court  to  quiet  title  to  certain  real  estate,  seek- 
ing the  cancellation  of  his  conveyance  of  the 
same,  and  while  a  demurrer  is  pending  to  bis 
petition,  said  action  is  dismissed  by  the  court 
on  his  application  at  his  cost,  such  dismissal 
is  a  judgment  or  order  witliin  the  purview  of 
secUon  5267,  Rev.  I>.  191U  (section  6091,  Gomp. 
L.  1909);  such  court  is  without  jurisdiction 
at  a  subsequent  term  to  vacate  such  a  judgment 
or  order  and  reinstate  said  cause,  under  subdi- 
vision 3  of  said  section,  without  a  sulietaiiual 
compliance  with  section  5268,  Rev.  !>.  1910  (sec- 
tion 6095,  Comp.  L.  1909). 

[Ed.  Note. — ^For  other  cases,  see  Dismissal  and 
Nonsuit,  Cent  Dig.  U  84r-91;  Dec.  Dig.  «=> 
4.3. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Judgment;  Order.] 

2.  DisiiissAL  AND  Nonsuit  ^=>43  —  Volun- 

TAB7— SETTINO    ASIDE    AND    REINSTATEMENT 

— Validitt  of  Pbocbedinos— Comfxjancb 

WITH  Statute. 

Where  such  court  at  a  subsequent  term, 
makes  an  attempted  order  vacating  such  judg- 
ment or  order  and  reinstates  said  cause,  over 
the  objection  of  the  adverse  party,  and  without 
a  written  motion  or  application  and  reasonable 
notice  to  the  adverse  party,  held,  not  a  sub- 
stantial compliance  witti  section  5268,  Rev.  L. 
1910,  and  the  order  is  therefore  a  nullity. 

[Ed.  Note. — For  other  cases,  see  Dismissal  and 
Nonsuit  Cent  Dig.  §§  84-91;  Dec.  Dig.  «=> 
43.] 

3.  Vendor  and  Pubchaseb  9=»231,  245  — 
Record  of  Mortoaoe — Actuajl  Knowuedgb 
— Questions  fob  Juby. 

Evidence,  as  betwe«i  the  mortgagees  and  a 
subsequent  purchaser,  examined,  and  held,  to 
fully  sustain  the  judgement  of  the  trial  court 

[Ed.  Note. — For  other  oases,  see  Vendor  and 
Purchaser,  Cent  Dift.  K  487,  613-539,  612; 
Dec.  Dig.  «=>231,  245.] 

Commissioners'  Opinion,  Division  No.  3. 
Elrror  from  District  Ciourt,  Garvin  County; 
R.  0.  Allen,  Judge. 


^s>For  other  cases  lee  sam*  topic  and  KET-MUHBER  in  all  Kay-Numbered  Digests  and  Ind«xas 
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Action  by  Fi-ost  &  Saddler,  a  copartnership 
composed  of  N.  B.  Frost  and  another,  against 
Robert  Dyo-  and  others.  Judgment  for 
plaintiffs,  and  defendant  J.  A.  Rollo^  brings 
error.  Affirmed  in  part,  and  rerersed  and  re- 
manded in  part 

J.  B.  Thompson,  of  Pauls  Valley,  for  plain- 
tiff in  error.  Blanton  &  Andrews,  of  Pauls 
"Valley,  for  defendant  in  error  Frost  & 
Saddler.  Carr  &  Field,  of  Pauls  Valley,  for 
defendants  in  error  Dyer. 

DUDLET,  a  This  is  an  appeal  from  the 
district  court  of  Oarrin  county.  On  April  28, 
1909,  the  defendant  in  error  Robert  Dyer 
commenced  an  action  In  said  court  against 
the  plaintiff  in  error,  RoUow,  being  case  No. 
331,  to  quiet  title  to  40  acres  of  land  situated 
in  said  county,  constituting  his  allotment,  by 
the  cancellation  of  a  deed  executed  by  him 
and  his  wife  to  Hollow  on  January  29,  1909. 
In  May  following  -  Rollow  flled  a  general 
demurrer  to  Dyer's  petition.  Following  this, 
and  on  April  28,  1911,  at  a  special  term  of 
said  court,  said  cause  was  dismissed,  at  the 
.  cost  of  Dyer,  the  plaintiff  therein.  The  dis- 
missal, omitting  the  caption,  is  as  follows: 

"Comes  now  R.  T.  Jones,  attorney  for  pLeSn- 
tiff  in  this  cause,  and  asks  the  court  to  have  an 
order  of  dismissal  entered  in  the  abore-styled 
cause,  dismissing  the  same  at  plaintiff's  costs. 
And,  the  court  being  fully  advised,  it  is  ordered 
that  said  cause  be  and  the  same  hereby  is  dis- 
nussed,  at  cost  of  plaintiff." 

Prior  to  the  making  of  this  order,  and  on 
April  4,  1911,  the  defendants  in  error  Etost 
&  Saddler,  a  C(q;>artnership,  commenced  an 
action  in  said  court  against  Dyer  and  wife, 
the  plaintiff  in  error,  Bellow,  and  others, 
being  case  No.  873,  to  recover  the  amount 
claimed  to  be  due  upon  a  promissory  note 
of  $219.98,  and  to  foreclose  a  mortgage  se- 
curing the  same,  covering  said  real  estate, 
executed  by  Dyer  and  wife  to  them  on 
December  5,  1908,  due  February  1,  1909. 
Pergonal  service  of  summons  was  had  upon 
Dyer  and  wife,  and  they  made  default  Rol- 
low filed  an  answer  and  cross-petition  In  said 
case,  claiming  to  be  the  owner  of  the  mort- 
gaged premises,  and  seeking  to  have  said 
mortgage  canceled  and  removed,  as  a  cloud 
upon  his  title.  To  this  answer  and  cross- 
petition  the  plaintiffs,  FS-ost  &  Saddler,  re- 
plied. On  January  30,  1912,  and  at  a  sub- 
sequent term  of  said  court  an  order  was 
made,  over  the  objection  of  Rollow,  rein- 
stating case  No.  331  and  consolidating  the 
same  with  case  No.  873.  The  portion  of 
said  order  reinstating  said  case  and  con- 
solidating the  same  with  case  No.  873,  neces- 
sary to  be  considered,  is  as  follows: 

"On  the  30th  day  of  January,  1912,  came  on 
to  be  heard  the  above  cause,  and  all  parties 
agreeing  that  said  cause  should  be  continued  for 
the  term,  and  it  further  being  the  agreement  of 
the  plaintiffs  and  the  several  defendants,  except 
John  Rollow,  that  the  case  of  Robert  Dyer  et 
al.  V.  J.  A.  Rollow,  No.  331,  should  be  consoli- 
dated with  this  ease,  and  that  all  the  matters  in 
controversy  in  both  salts  should  be  litigated  in  | 


this  suit;  and  it  further  appearing  that  said 
suit  No.  331  had  been  erroneously  dismissed  at 
a  former  term  of  this  court,  the  same  is  upon 
the  motion  of  the  plaintiffs  in  said  suit  hereby 
reinstated,  and  as  above  stated  consolidated 
with  this  cause.  It  is  therefore  ordved  that 
both  of  said  cases  be  consolidated  and  continued 
until  the  next  term  of  this  court" 

Rollow  saved  timely  exceptions  to  the 
action  of  the  trial  court  in  reinstating  said 
cause  and  consolidating  the  same  with  case 
No.  873.  Dyer  flled  no  written  motion  or 
application  to  have  said  case  reinstated,  but 
the  same  was  reinstated  upon  bis  oral  ap- 
plication, without  notice  to  Rollow  or  his  at- 
torney of  record.  His  attorney,  however,  was 
present  in  court  when  the  order  was  made, 
and  objected  to  the  making  thereof.  In 
October,  1912,  said  consolidated  cases  were 
tried,  resulting  In  a  Judgment:  (1)  In  favor 
of  Frost  &  Saddler  for  the  amount  due  upon 
said  note  and  the  foreclosure  of  said  mort- 
gage up<m  said  real  estate;  and  (2)  in  favor 
of  Dyer  canceling  the  deed  made  by  him  and 
his  wife  to  Rollow.  From  this  Judgment 
Rollow  has  appealed. 

[1,2]  It  is  first  contended  that  the  trial 
court  committed  prejudicial  error  in  making 
the  order  of  January  30,  1912,  in  effect  va- 
cating the  order  of  dismissal  of  April  28, 
1911,  in  case  No.  331,  and  reinstating  the 
same,  for  the  reason  that  the  statute  (sec- 
tions 5267,  5268,  Revised  Laws  1910;  sections 
6094,  6095,  Snyder's  Comp.  L.  1909),  pre- 
scribing the  grounds  for  and  the  manner  In 
which  district  courts  may  vacate  or  modify 
their  own  Judgments  and  orders,  at  a  subse- 
quent term,  was  not  substantially  complied 
with,  and  therefore  the  pretended  order  rein- 
stating said  case  was  a  nullity.  In  de- 
termining this  question  two  propositions  pre- 
sent themselves :  (1)  Is  the  entry  of  April  28, 
1911,  a  Judgment  or  order  within  the  purview 
of  section  5267,  supra?  and  (2)  If  so,  was 
there  a  substantial  compliance  with  section 
5268,  supra,  in  making  the  order  of  January 
30,  1912,  vacating  the  Judgment  or  order  of 
April  28,  1911,  and  reinstating  said  cause? 

Section  5267,  supra,  in  part  provides: 

"The  district  court  shall  have  power  to  vacate 
or  modify  its  own  judgments  or  orders,  at  or 
after  the  term  at  wmch  such  judgment  or  order 
was  made: 

"First  By  granting  a  new  trial  for  the  causa, 
within  the  time  and  in  the  manner  prescribed 
in  section  5035. 

"Second.  By  a  new  trial  granted  in  proceed- 
ings against  defendants  constructively  summon- 
ed, as  provided  in  section  4728. 

"Third.  For  mistake,  neglect  or  omission  of 
the  clerk,  or  irregularity  in  obtaining  a  judg- 
ment or  order.    •    •    • " 

It  Is  claimed  that  the  entry  of  April  28, 
1911,  was  made  by  the  clerk  through  mis- 
take, and.  If  it  is  a  Judgment  or  order,  the 
district  court  bad  the  power  to  vacate  the 
same,  under  subdivision  3  of  the  above  sec- 
tion. Said  entry  is  in  effect  a  dismissal  of 
said  action  by  the  court,  upon  the  applica- 
tion of  the  plaintiff  therein,  at  his  cost.  This 
order  effectually  dismisses  and  disposes  of 
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that  case,  and  Is  a  Judgtnent  or  order,  within 
the  purview  of  said  section.  1  Black  on 
Judgments  (2d  Bd.)  i  21;  Houston  t.  C^ark, 
36  Kan.  412,  13  Paa  789;  Brown  et  aL  y. 
Klrkbrldle,  19  Kan.  688;  Dahler  t.  Steele,  1 
Mont  206;  Harjo  v.  Black  et  aL,  153  Pac. 
1187  (No.  7669).  Mr.  Justice  Sharp,  speak- 
ing for  the  court  In  the  case  last  cited,  dis- 
cussing the  question  of  the  power  of  the  court 
to  set  aside  orders  of  dlsmiBsal,  said: 

"The  authority  of  the  court,  generally  speak- 
inK,  to  set  aside  orders  of  dismissal,  does  not 
differ  from  that  of  ot£er  orders  or  judgments." 

In  this  case  the  plaintiffs  dismissed  the  ac- 
tion, without  an  order  of  the  court  There 
can  be  no  doubt  but  that  the  entry  of  April 
28,  1911,  was  a  Judgment  or  order,  within 
the  purrlew  of  section  5267,  supra. 

The  rule  Is  well  settled  In  Oils  state  that 
a  trial  court  has  a  wide  and  extended  dis- 
cretion in  modifying,  vacating,  or  setting 
aside  orders  or  judgments  made,  rendered, 
and  entered  In  its  own  court,  when  it  does 
so  at  the  same  term  at  which  such  order  or 
judgment  was  made  and  entered;  but  after 
the  term  expires  there  must  be  a  substantial 
compliance  with  the  terms  of  the  statute.  In 
order  to  give  the  court  further  jurisdiction. 
McAdams  v.  Latham,  21  Okl.  511,  96  Paa 
584;  McKee  t.  Howard  et  al.,  88  Okl.  422, 
134  Pac.  44;  Crowley-Southerland  Commis- 
sl<m  Co.  et  al.  v.  Husband,  42  Okl.  77,  140 
Pac.  1144 ;  Jenkins  v.  Brown  et  al.,  148  Pac. 
697;  Hawkins  v.  Hawkins,  153  Paa  844. 
See,  also,  Alliance  Trust  Co.  v.  Barrett  et  al., 
6  Kan.  App.  689,  60  Pac.  465';  Fisher  ▼. 
Montgomery  et  al.,  87  Kan.  687,  125  Pac. 
61.  Measured  by  this  rule,  was  there  a  sub- 
stantial compliance  with  section  5268,  su- 
pra, in  making  the  order  of  January  30, 
1912?    We  think  not    This  section  provides: 

"The  proceedings  to  correct  mistakes  or  omis- 
siotts  of  the  clerk,  or  irregularity  in  obtaining 
a  Judgment  or  order,  shall  be  by  motion,  upon 
reasonable  notice  to  the  adverse  party  or  his  at- 
torney in  the  action.  The  motion  to  vacate  a 
Judgment,  because  of  its  rendition  before  the  ac- 
tion regularly  stood  for  trial,  can  foe  made  only 
in  the  first  tliree  days  of  the  succeeding  term." 

There  was  no  motion  filed  by  the  plain- 
tiff, neither  was  there  any  notice  given  to 
the  adverse  party,  or  his  attorney  of  record. 
In  the  absence  of  these  two  prerequisites, 
neither  of  which  were  waived,  it  certainly 
cannot  be  said  that  there  was  a  substantial 
compliance  with  the  foregoing  statute.  Mc- 
Kee V.  Howard,  supra;  Jenkins  v.  Brown, 
et  al.,  supra;  Hawkins  v.  Hawkins,  supra; 
Alliance  Trust  Co.  v.  Barrett,  supra;  Hard- 
ing V.  Glllett,  25  Okl.  199,  107  Pac.  665;  23 
Cyc.  952;  Jenkins  v.  Corwln,  55  Ind.  21; 
1  Black  on  Judgments  (2d  FA.)  i  346.  We 
therefore  conclude  that  the  pretended  order 
of  January  30,  1912,  was  a  nullity. 

Having  reached  this  conclusion,  it  is  not 
necessary  to  determine  the  qjiestlon  as  to 
whether  or  not  the  two  actions  could  prop- 
erly be  consolidated. 

[3]  The  remaining  question  to  be  determin- 


ed Is  the  correctness  of  the  Judgment  of  the 
trial  court  in  favor  of  deftodants  In  error 
Frost  &  Saddler,  foreclosing  their  mortgage 
upon  sal4  real  estate  as  against  the  plaintiff 
In  error.  Said  mortgage  was  executed  on 
I>ecember  6,  1908,  and  recorded  on  Decem- 
ber 14,  1908.  The  deed  under  which  BoUow 
claims  was  executed  on  July  29,  1900,  and 
recorded  on  the  following  day.  Rollow  seeks 
to  have  said  mortgage  canceled  and  re- 
moved as  a  cloud  upon  bis  title,  claiming 
that  he  did  not  know  nor  have  any  knowl- 
edge of  Its  existence  at  the  time  be  procured 
his  deed,  and  that  the  original  mortgage  did 
not  bear  the  notary's  seal  and  was  not  en- 
titled to  record,  and  was  therefore  not  con- 
structive notice  to  him.  The  original  mort- 
gage as  Introduced  in  evidence  bears  the 
notary's  seal,  but  the  mortgage  as  recorded 
does  not  show  the  seaL .  There  is  a  conflict 
in  the  evidence  as  to  whether  or  not  the 
original  mortgage  bore  the  notary's  seaL 
This  controverted  qnestlon  of  fact  was  de- 
termined advers^y  to  the  plaintiff  in  error. 
Aside  from  this  fact,  there  is  evidence  rea- 
sonably tending  to  show  that  plaintiff  in 
error  had  actual  knowledge  ot  the  existence 
of  the  mortgage  at  the  time  he  procured  Ills 
deed;  and,  if  this  Is  true,  the  question  of 
the  notary's  seal  becomes  ImmateriaL  Sec- 
tion 1195,  Snyder's  Comp.  Laws  1909. '  This 
question  of  fact  was  Ukewise  determined  ad- 
versely to  the  plaintiff. 

There  was  no  controversy  as  between  the 
mortgagors  and  mortgagees  as  to  the  execu- 
tion of  the  note  and  mortgage  or  the  amount 
due  thereon,  but  the  sole  controversy  was 
as  to  whether  or  not  the  mortgage  was  a 
valid  lien  as  against  the  plaintiff  in  error. 
By  his  answer  and  cross-petition  he  Invoked 
the  equitable  jurisdiction  of  the  court  to  can- 
cel the  mortgage  and  remove  the  same  as  a 
cloud  upon  his  title.  The  action,  therefore,  Is 
In  the  nature  of  an  equitable  one,  and  this 
court  has  the  right  to  review  and  weigh  the 
evidence.  Maas  et  al.  ▼.  Dunmyer,  21  OkL 
434,  96  Paa  501 ;  Schock  v.  Fish,  144  Paa 
634;  Wlmberly  v.  Wlnstock  et  al.,  149  Pac. 
238 ;  Tucker  v.  Tbraves,  151  Paa  598.  Witt 
this  rule  in  view,  we  have  carefully  examin- 
ed the  entire  record,  and  on  consideration  ot 
the  same  we  are  of  the  opinion  that  the 
judgment  of  the  trial  court  Is  correct,  and 
should  not  be  disturbed. 

Plaintiff  In  error  also  complains  of  the  In- 
troduction of  certain  testimony  over  his  ob- 
jection, but  .an  examination  of  the  record  in 
this  respect  leads  us  to  the  conclusion  that 
the  court  did  not  commit  prejudicial  error 
in  permitting  the  evidence  complained  of 
to  be  introduced. 

From  an  examination  of  the  eatlm  record 
we  are  of  the  opinion  that  the  Judgment  ot 
the  trial  court  in  favor  of  the  defendants  In 
error  Frost  ft  Saddler,  foreclosing  theii 
mortgage,  should  be  affirmed,  but  that  that 
portion  of  the  Judgment  in  favor  of  defend- 
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ant  In  error  Dyer,  canceling  fhe  deed  made 
by  Urn  and  his  wife  to  the  plaintiff  In  error, 
Bollow,  shonld  be  reversed  and  remanded. 

PEB  CURIAM.    Adopted  in  wbole. 


I 


(4»  Okl.  671) 

HtTNT^ER,  Connty  Treasurer,  v.  STATE  ex  reL 
CITI  OF  SHAWNEE.    (No.  7214.) 

(Supreme  Court  of  Oklahoma.    Jan.  11,  1916.]| 

(ByHabut  ty  the  Court.) 

1.  Taxation  «=>914— Dklinqubnt  Taxes— 
intebest,  penaltisfi,  and  fobfeitubes  — 
Disposition. 

By  section  2,  art  3,  c.  43,  Seas.  Iiaws  1895, 
I.  220,  amending  section  1,  art.  10,  c.  70,  Stat 
^893,  and  by  section  3,  art  9,  c  82,  Sess.  Laws 
1897,  p.  257,  it  was  provided  that  all  interest, 
penalties,  and  forfeitures  upon  delinquent  taxes 
should  be  paid  into  the  county  sinking  fund. 

[Ed.  Note.— For  other  cages,  see  Taxation, 
Gent  Dig.  {  1751 ;  Dec.  Dig.  d=>914.] 

2.  Taxation  «=»908  —  Delinquent  Taxes — 
INTEBEBT,  Penalties  and  FoBrsmrBBS  — 
Disposition— Repeal  of  Statute. 

Said  provisions  were  not  reoealed  by  Act 
March  12,  1897  (Laws  1897,  c  ^,  art  4)  {  1, 
amending  section  2,  art  3,  c.  43,  Sess.  Laws 
1895. 

[Eld.  Note. — For  other  cases,  see  Taxation, 
Cent  Dig.  !  1740 ;   Dec  Dig.  <S=390&] 

8.  Statutes  ^=>161  —  Constbuction  ^  Laws 

Enacted  at  Same  Session. 

Where  statutes  relating  to  the  same  sub- 
ject-matter have  been  enacted  at  the  same  legis- 
lative session,  they  should  be  construed  togeth- 
er as  in  pari  materia,  so  that  effect  may  be  giv- 
en to  each,  rather  than  to  infer  that  one  of  such 
statutes  was  meant  to  destroy  the  other. 

(Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  if  230-234;    Dec.  Dig.  <8=>161.] 

4.  Statutes  «=»219—Con8Tbuction— Usage. 
The  construction  placed  on  the  statutes  by 
oflScers  charged  with  the  enforcement  thereof  in 
the  discbarge  of  their  duties  at  or  near  the  time 
of  their  enactment,  which  has  long  been  ac- 
quiesced in,  is  a  just  medium  for  their  judicial 
Interpretation. 

[Ed.  Note. — For  other  cases,  see  Statutes, 
Cent  Dig.  S|  296,  297 ;   Dec  Dig.  «8=»219.] 

Sharp,  J.,  dissentmg; 

Error  from  Supreme  Court,  Pottawatomie 
County ;  Leander  6.  Pitman,  Judge. 

Action  by  tbe  State,  on  tbe  relation  of 
City  of  Shawnee,  a  municipal  corporation, 
against  Geo.  K.  Hunter,  Treasurer  of  Potta- 
watomie Connty.  Judgment  for  plaintiff, 
and  defendant  brings  error.  Reversed  and 
remanded. 

Chas.  W.  Friend,  of  Shawnee,  and  Clar- 
ence Roblson,  of  Tecumseb,  for  plaintiff  in 
error.  W.  T.  Williams,  of  Shawnee,  for  de- 
fendant In  error. 

HARDT,  J.  The  state,  upon  the  relation 
of  the  city  of  Shawnee,  commenced  this  ac- 
tion In  the  superior  court  of  Pottawatomie 
county,  against  Geo.  K.  Hunter,  as  treasur- 
er of  said  county,  seeking  a  writ  of  man- 
damus to  compel  the  defendant,  as  such 
treasurer,  to  irtiy  over  to  the  dty  of  Shawnee 


certain  penalties  by  way  of  Interest  tba^ 
had  accrued  on  taxes  levied  on  property 
within  the  dty  of  Shawnee  by  said  dty,  and 
collected  by  the  county  treasurer.  The  city 
of  Shawnee  contends  that  under  the  law  It 
Is  entitled  to  said  penalties,  and  that  same 
are  wrongfully  retained  by  the  defendant, 
while  said  defendant,  as  county  treasurer, 
contends  that  said  penalties  properly  belong 
to  the  county  sinking  fund,  and  should  be 
by  him  credited  to  said  fund. 

It  is  a  general  rule,  in  the  absence  of  statu- 
tory provisions  to  the  contrary,  that  Interest 
and  penalties  accruing  upon  taxes  follow 
the  tax  and  go  to  the  state,  county,  or  city,  ac- 
cording as  the  one  or  the  other  is  entitled  to 
the  tax  Itself,  and  In  cases  where  two  or 
more  of  these  are  Interested  In  tbe  tax  such 
interest  and  penalties  should  be  apportioned 
among  them  in  the  ratio  of  their  respective 
share  In  the  tax.  37  Cyc  1694.  The  natural 
Inquiry  therefore  would  be  whether  any  dis- 
position of  the  Interest  and  penalties  upon 
delinquent  taxes  has  been  made  by  legisla- 
tive provision. 

[1,2]  By  section  1,  art  10,  &  70,  Stat 
1893,  it  was  provided  that  to  all  taxes  after 
delinquent  there  should  be  added  certain 
penalties;  bnt  no  provision  was  contained 
in  the  Statutes  of  1893  making  disposition 
of  these  penalties.  This  section  had  refer- 
ence to  the  revenue  of  the  territory  and  to 
counties,  while  tbe  provisions  regulating  reve- 
nue of  dtles  was  contained  In  sections  9  to 
16,  both  Inclusive,  art  3,  c  14 ;  and  by  section 
15  of  said  last-named  artlde  it  was  provided 
that  all  taxes  and  assessments  levied  by 
dtles  should  be  certified  to  the  county  clerk 
to  be  placed  on  the  tax  rolls  for  collection, 
subject  to  the  same  penalties  and  should  be 
collected  in  like  manner  as  other  taxes.  By 
section  2,  art  3,  c  43,  Sess.  Laws  1895,  p. 
220,  section  1,  art  10,  c  70,  Stat  1893,  be- 
ing section  6643,  was  amended  in  reference  to 
the  time  at  which  taxes  should  become  de- 
linquent, and  adding  thereto  certain  penal- 
ties,  and  further  providing: 

"Provided,  all  penalties  shall  be  credited  to  the 
county  fund,  and  all  rebates  charged  to  the 
same  fund." 

Prior  to  this  time  the  law  provided  that 
county  taxes  should  constitute  three  funds, 
to  wit,  the  general  fund,  the  road  and  bridge 
fund,  and  the  sinking  fund.  Sections  5626- 
6627,  Stat  1893.  On  the  8th  day  of  March, 
1895,  the  Legislature  enacted  artlde  2,  c  43, 
Sess.  Laws  1895,  pp.  216,  219,  by  which  was 
created  the  salary  fund,  conrt  fund,  poor 
fund,  road  and  bridge  fund,  supply  fu^^ 
contingent  fund,  and  sinking  fund.  This  act 
was  passed  on  the  same  day  as  the  provision 
requiring  penalties,  to  go  into  the  county 
fund,  and  this  remained  the  condition  of  the 
law  until  1897,  whm  the  Legislature  enact- 
ed article  9,  c.  32,  Sess.  Laws  1897,  p.  257, 
I  creating  sinking  funds  for  all  munidpal  cor- 
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poratlons  authorized  by  law  to  levy  taxes; 
and  by  section  3  of  said  article  It  was  pro- 
vided : 

"Sec.  3.  All  penalties,  interest  and  forfeitnres 
now  accruing,  or  which  hereafter  may  accrne 
to  the  counties  on  delinquent  taxes,  shall  be 
turned  into  the  sinking  fund,  and  all  rebates 
upon  taxes  allowed  by  the  county  commissioners 
snail  be  paid  out  of  the  sinking  fund.    •    •    » •• 

At  this  time,  by  virtue  of  section  2,  art.  8, 
c  43,  Bess.  Laws  1895,  penalties  upon  all  tax- 
es, territorial,  county,  and  city,  were  credited 
to  the  county  fund,  and  all  rebates  charged  to 
the  same  fund;  but,  as  has  been  seen, 
there  was  In  reality  at  that  time  no  coun- 
ty fund,  as  such,  but  the  county  taxes 
were  divided  up  into  various  funds,  oae  of 
which  was  denominated  sinking  fund.  And 
by  section  3,  art  9,  c.  32,  Sess.  Laws  1897, 
the  Legislature  directed  that  all  penalties, 
Interest,  aad  forfeitures  and  dellnqnent  tax- 
es should  be  turned  into  the  sinking  fund. 
Plaintiff  contends  that  this  section  intended 
to  direct  that  only  penalties  accruing  on 
cerrltcrlal  and  county  taxes  should  be  paid 
Into  the  county  sinking  fund,  and  did  not  In- 
clude dty  taxes.  We  do  not  think  this  con- 
tention is  well  taken.  By  section  2,  art  3, 
c.  43,  Sess.  Laws  1895,  all  penalties  were  re- 
quired to  be  paid  into  the  county  fund,  and, 
there  being  no  county  fund,  as  such,  it  was 
the  intention  and  purpose  of  the  Legislature 
in  enacting  the  provision  in  question  to  desig- 
nate the  particular  fund  into  which  such 
penalties  should  be  paid,  and,  if  it  had  been 
the  Intention  of  the  Legislature  to  except 
from  this  provision  ^naltles  upon  city  taxes, 
,lt  would  have  been  an  easy  matter  to  say 
so,  and,  not  having  said  so.  It  is  apparent 
that  no  change  in  the  law  was  meant  ex- 
cept to  designate  the  particular  fund  into 
which  the  penalties  should  go.  This  act 
was  approved  March  3,  1897.  On  March  12, 
1897  (Laws  1897,  c  32,  art  4),  the  Legisla- 
ture amended  section  2,  art  3,  c  43,  0ess. 
Laws  1895,  with  reference  to  delinquent  tax- 
es, making  provision  for  the  time  when  tax- 
es should  become  delinquent  and  fixing  the 
rate  of  interest  that  should  accrue  as  penal- 
ties thereon,  and  prescribing  the  manner  of 
their  collection.  This  section,  as  amended, 
omitted  the  proviso  which  directed  that  all 
penalties,  interest  and  forfeitures  should  be 
credited  to  the  county  fund,  and  all  rebates 
charged  to  the  same  fund;  and  plaintiff 
contends  that  by  reason  of  such  omission  the 
Legislature  intended  a  repeal  thereof.  It 
will  be  seen  that  on  March  3,  1897,  the  Legis- 
lature in  the  article  above  referred  to  relat- 
ing to  sinking  funds  had  directed  that  all 
penalties,  interest  and  forfeitures  should 
be  turned  Into  the  county  sinking  fund ;  and 
the  act  of  March  12, 1897,  which  omitted  the 
proviso  in  the  act  of  1895,  was  passed  at 
the  same  session  of  the  Legislature. 

[3]  The  question  then  Is  whether  by  the 
act  of  Match  12  it  was  intended  to  repeal 


the  act  of  March  3,  1897.  We  do  not  think 
so.  The  rule  of  statutory  construction  ii 
that,  where  statutes  relating  to  the  same 
subject-matter  have  been  enacted  at  the  same 
le^slatlve  session,  they  should  be  constmed 
together  as  in  pari  materia,  so  that  effect 
may  be  given  to  each,  rather  than  to  infer 
that  one  of  the  statutes  was  meant  to  de- 
stroy the  other.  Hess  v.  Trigg  et  al.,  8  OU. 
286,  57  Pac.  169;  Garton  et  ux.  v.  HudSon 
Klmberley  Pub.  Co.,  8  Okl.  631,  58  Paa  946; 
Ratliff  V.  Fleener,  43  Okl.  652,  143  Pac.  1051; 
Sutherland,  Stat  Const  (2d  Ed.)  f  443;  End- 
lich,  Int  Stat.  8  43 ;  Black,  Int  of  Law,  |8a 
The  two  statutes  are  not  repugnant  to  each 
other,  but,  on  the  contrary,  may  be  constru- 
ed together  and  each  given  effect  That  this 
was  the  legislative  intent  Is  evidenced  by 
the  fact  that  article  9,  c.  43,  Sesa  Laws  1897, 
is  found  in  Wilson's  Rev.  &  Ann.  Stat  1903 
as  article  2,  c.  73,  being  sections  5892  tA  5S95, 
both  inclusive,  and  was  carried  into  Snyder's 
Comp.  Laws  1909  as  sections  7402  to  7405, 
and  with  certain  modifications  is  found  in 
Rev.  Laws  1910  as  sections  6771,  67T5. 

[4]  Thus  it  is  seen  that  this  provlsicm  has 
been  in  the  statutes  of  the  territory  and  of 
the  state  from  its  first  enactment  in  1885  up 
to  the  present  time.  It  therefore  appears 
that  it  was  the  legislative  intent  that  all 
penalties  accruing  on  delinquent  taxes, 
whether  of  the  territory,  county,  or  city, 
should  be  paid  into  the  county  sinking  fond; 
and,  this  being  the  statutory  disposition  of 
such  penalties  and  interest  the  authorities 
relied  upon  by  plaintiff  can  have  no  con- 
trolling force.  If  there  were  any  doubt  of 
this  being  the  correct  construction  of  these 
statutes,  unless  the  legislative  intent  to  the 
contrary  were  clearly  apparent,  the  fact  that 
in  the  various  counties  officials  charged  with 
the  enforcement  thereof  from  the  date  of 
the  statute  until  the  present,  in  the  discharge 
of  their  duties  under  the  revenue  laws  of 
the  territory  and  state,  have  given  such  stat- 
ute the  same  construction  as  we  give,  would 
be  of  great  weight  and  we  would  not  disre- 
gard such  construction  without  the  most  co- 
gent and  persuasive  reasons. 

In  League  v.  Town  of  Taloga,  35  OkL  277, 
129  Pac.  702,  it  was  said: 

"The  construction  placed  on  statutes  *  *  * 
by  ofiScers  in  the  discbarge  of  their  dnties,  ei- 
ther at  or  near  the  time  of  the  enactment  trhich 
has  been  long  acquiesced  in,  is  a  just  medium 
for  its  judicial  interpretation." 

And  in  State  ex  rel.  Reardon  ▼.  Hooker, 
20  OkL  400,  109  Pac  527,  It  was  said: 

"Where  the  meaning  of  a  statute  is  doubtful, 
long  usage  is  a  just  medium  by  which  to  ex- 
pound it" 

For  the  reasons  given,  the  Judgment  of  the 
sui>erlor  court  of  Pottawatomie  county  1" 
reversed,  and  the  cause  is  remanded,  with 
directions  to  enter  a  decree  denying  the  writ 
and  dismissing  the  case.  All  the  Justices 
concur,  except  SHARP,  J,  who  dissents. 
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BOLEN  et  aL  ▼.  MGETT.    (No.  4781.) 
(Supreme  Conit  of  Oklahcnaa.    Jan.  11,  1916.) 

(Syttahut  ly  the  Court.) 

1.  Pabtrxbship  «=364— "Fictitious  Name"— 
What  CJoNeTiruTEs. 

The  adoption  br  a  firm  oomposed  of  two 
brothers  of  their  surname,  followea  by  the  word 
"Bros.,"  as  the  name  of  the  firm,  is  not  the 
adoption  of  a  "fictitious  name,  or  a  designation 
not  showintr  the  names  of  the  persons  interest- 
ed as*  partners  in  snch  business,"  within  the 
meaning  of  section  4469,  Rev.  Laws  1910  (sec- 
tion 5023,  Gomp.  Laws  1909). 

[E3d.  Note.— For  other  cases,  see  Partnership, 
Cent  Dig.  §g  87-91;  Dec  Dig.  <S=>64. 

For  other  definitions,  see  Words  tind  Phrases, 
First  and  Second  Series,  Fictitious  Name.] 

2.  Partnebship  «=964  —  Fictitious  Naiob  — 
Action  on  Contbacts. 

Section  4471,  Rev.  Laws  1910  (section 
5025,  Comp.  Laws  1909!),  does  not  forbid  a  firm 
composed  of  two  brothers,  wiio  have  adopted  as 
the  partnership  name  their  surname,  followed 
by  "Bros.,"  from  maintaining  an  action  on  or 
on  account  of  any  contracts  made  In  their  part- 
nership name  in  any  conrt  of  this  state. 

[Ed.  Note.— For  other  cases,  see  Partnership, 
Cent.  Dig.  H  87-91;   Dec.  Dig.  «=»64.] 

E>rror  from  County  Coart,  Washita  Coun- 
ty;  Ll  R.  Staean,  Judge. 

Action  by  W.  C.  Bolen  and  Park  Bolen  a 
oopartnerslilp  doing  business  as  Bolen  Bros., 
against  O.  L.  Llgett.  Judgment  for  defend- 
ant, and  plainUffs  bring  error.  Reversed  and 
remanded. 

Masslngale  &  Duff,  of  Cordell,  for  plaintiffs 
In  error.  Rutherford  Brett,  of  Oklahoma 
City,  and  Richard  A.  Blllups,  of  CJordell,  for 
defendant  In  error. 

SHARP,  J.  This  action  was  commenced 
December  28,  1911,  to  foreclose  a  chattel 
mortgage  given  as  security  for  the  payment 
of  a  promissory  note  executed  by  defendant 
to  plaintiffs.  The  petition,  among  other 
things,  alleged  that  plaintiffs  were  a  co- 
partnership doing. business  in  Sentinel,  Okl., 
under  the  firm  name  and  style  of  Bolen  Bros. 
Defendant  answered,  setting  up  as  a  defense 
that  plaintiffs  were  transacting  business  in 
the  state  of  Oklahoma  under  a  fictitious 
name  and  designation  not  showing  the  names 
of  the  persons  interested  in  said  i>artnership, 
and  had  not  filed  with  the  clerk  of  the  dis- 
trict court  of  Washita  county,  Okl.,  a  cer- 
tificate stating  the  names  in  full  of  the  mem- 
bers of  said  copartnership  and  their  place  of 
residence,  and  caused  the  same  to  be  publish- 
ed in  some  newspaper  for  four  weeks  In  said 
county  as  required  by  law,  and  prior  to  the 
bringing  of  said  action,  and  that  there  were 
newspapers  published  in  said  county  of 
Washita  at  and  prior  to  the  filing  of  said  ac- 
tion. At  the  trial,  December  12,  1912,  the 
parties  entered  into  a  stipulation  that  the 
members  of  the  firm  were  W.  C.  Bolen  and 
Park  Bolen,  and  that  they  had  never  publish- 
ed any  statement  or  filed  any  certificate  in 
the  office  of  the  clerk  of  the  district  court  as 


provided  in  sections  5023,  5025,  Comp.  Laws 
1909  (sections  446&,  4471,  Rev.  Laws  1910). 
Defendant  then  moved  to  dismiss  plaintiffs' 
action  because  of  such  failure  to  comply  with 
the  statute,  which  ifiotion  was  by  the  coijrt 
sustained,  and  from  the  Judgment  rendered 
in  favor  of  defendant,  plaintiffs  bring  error. 

[1,  2]  The  sole  question  to  be  determined  la 
whether  it  was  Incumbent  upon  W.  C.  Bolen 
and  Park  Bolen,  doing  business  under  the 
firm  name  of  "Bolen  Bros.,"  to  comply  with 
the  statute  above  referred  to  betoxe  they 
could  prosecute  tlds.  cause  of  action  against 
defendant;  In  other  words,  is  "Bolen  Bros." 
a  fictitious  name  or  designation  within  the 
meaning  of  section  5023,  supra?  The  ques- 
tion has  heretofore  been  before  tills  court, 
with  such  conclusions  reached  that  both  par- 
ties to  the  present  case  are  asserting  their 
respective  contentions  under  different  de- 
cisions. 

In  Patterson  et  al.  v.  Byers,  17  Okl.  633,  89 
Pac.  1114,  10  Ann.  Cas.  810,  W.  K.  Patterson 
and  N.  H.  Patterson  were  partners  doing 
business  as  the  Patterson  Furniture  Compa- 
ny, and,  not  having  complied  with  the  pro- 
visions of  the  statute,  it  was  objected  that 
they  were  doing  busdness  In  violation  of  the 
statute,  and  could  not  prosecute  the  action. 
But  the  court  said: 

"Now,  we  think  the  name  'Patterson,'  I>eing 
the  true  surname  of  every  member  of  the  part- 
nership known  as  the  Patterson  Furniture  Com- 
pany, con  in  no  sense  be  said  to  be  a  fictitious 
name.  And,  under  the  ruling  ot  the  California 
Supreme  Court  in  construing  this  statute,  the 
word  'Patterson,'  being  the  true  surname  of  the 
tt'embers  composing  the  Patterson  Furniture 
Company,  is  a  name  that  discloses  the  names  of 
the  members  of  the  partnership,  and  that  such 
a  designation  and  doin^  business  under  such  a 
title  is  not  doing  business  under  a  fictitious 
name,  or  under  a  name  which  does  not  disclose 
the  true  names  of  the  partners,  and  that  part- 
ners doin^  business  under  such  an  appellation 
are  not  within  the  provisions  of  the  sections  re- 
ferred to,  and  are  not  required  to  file  and  put>- 
lish  tlie  certificate  therein  required."  ° 

Our  statute  was  taken  from  Oallfomla, 
and  the  decision  In  the  above  case  was  rest- 
ed upon  the  cases  of  Pendleton  et  al.  v.  Clln« 
et  al.,  86  Cal.  142,  24  Pac.  659;  McLean  t  . 
Crow,  88  Cal.  644,  26  Pac.  506;  and  Goiter- 
man  V.  Wisbon,  21  Mont  458,  54  Pac.  666, 
construing  a  statute  the  same  as  that  of  Cal- 
ifornia. The  question  in  both  of  the  Ol- 
Uornia  cases  was  somewhat  different  from 
the  one  here,  in  that  the  partnership  name 
was  made  up  of  the  names  of  the  two  mem- 
bers thereof.  However,  the  principle  an- 
nounced was  that  a  partnership  name  show- 
ing the  surname  only  of  the  partners  was  not 
a  fictitious  name  or -designation  within  the 
meaning  of  the  statute,  and  it  was  not  neces- 
sary that  the  partners  file  a  certificate  as 
provided  In  the  statute.  The  facts  in  the 
Guiterman  Case  are  rerjr  like  those  here 
presented.  It  was  there  held  that  Guiterman 
Bros.,  a  copartnership  composed  of  A.  Guit- 
erman, S.  A.  Guiterman,  and  L.  A.  Gulter- 
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man,  waa  not  a  flcUtloua  name,  nor  a  destg- 
natlon  not  showing  the  names  of  the  persons 
Interested  aa  partners  in  snch  business,  with- 
in any  reasonable  meaning  of  the  statute. 

The  doctrine  announced  in  the  Patterson 
Case  has  neyer  been  overmled  by  this  court, 
notwithstanding  the  decision  In'  Baker  t.  Van 
Ness,  25  Okl.  34,  105  Pac.  660  (In  which  no 
reference  was  made  to  the  Patterson  Case), 
as  appears  from  the  opinion  in  Bleecker  ▼. 
Miller,  40  Okl.  374, 138  Pac.  809,  where,  after 
citing  the  Patterson  Case  and  the  cases  upon 
which  It  was  predicated,  it  Is  said  of  the  de- 
cision in  the  Baker  Case  that,  the  plaintiff 
having  failed  and  neglected  to  file  a  reply  to 
the  special  defense  of  failure  to  comply  with 
sections  5023,  5025,  Comp.  Laws  1909,  the  al- 
legation of  new  matter  in  the  answer  being 
uncontroverted,  and  the  same  constituting  a 
complete  defense  to  the  action,  the  court's  ac- 
tion in  rendering  Judgment  in  favor  of  plain- 
tiff was  contrary  to  law.  It  thus  appears,  in 
the  view  of  the  court  in  the  latter  case,  the 
question  in  the  Baker  Case  was  one  of  plead- 
ing, and  that  there  was  no  intention  to  depart 
from  the  earlier  opinion  of  the  court  in  the 
Patterson  Case. 

In  Carlock  et  al.  v.  CagnaccI,  88  Cal.  600, 
26  Pac  597,  where  the  firm  name  of  the 
plaintiff  partnership  was  Carlock  &  Robb,  it 
being  composed  of  F.  M.  Carlock  and  H.  D. 
'  Bobb,  the  court  held  that  such  partnership 
name  was  not  a  flctitious  name  nor  a  desig- 
nation not  showing  the  names  of  the  part- 
iiers,  witliin  the  provisions  of  the  statute, 
and  followed  the  decision  in  Pendleton  v. 
Cline,  supra.  In  Yaughan  v.  Kujatb,  44  Mont 
484,  120  Pac.  1121,  the  action  was  brought 
to  recover  on  a  promissory  note  signed  by 
defendants  and  others  in  favor  of  "McLaugh- 
lin Bros." ;  the  note  having  been  transferred 
by  the  latter  to  the  plaintiff.  The  only  de- 
fense interposed  by  defoidants  was  that 
"McLaughlin  Bros.,"  the  payee  in  the  note, 
was  a  designation  not  showing  the  names  of 
the  persons  interested  as  partners  in  the 
bnslness  conducted  by  it,  and  that  such  part- 
nership had  not  complied  with  the  provisions 
of  the  statute  as  to  filing  and  publishing  cer- 
tificate showing  the  names  of  the  members 
in  full.  It  was  held  that  the  name  "Mc- 
Laughlin Bros."  did  not  come  within  the 
statute.  In  Walker  et  al.  r.  Stlmmel,  15  N. 
J>.  484, 107  N.  W.  1081,  the  partnership  name 
of  the  plaintiffs  was  Walker  &  Korthof ,  which 
the  court  held  not  to  l>e  a  flctitious  name,  nor 
a  designation  failing  to  show  the  names  of  the 
two  persons  Interested  as  partners.  In  Bovee 
et  al.  v.  De  Jong,  22  S.  D.  163,  116  N.  W.  83, 
the  partnership  name  considered  was  Bovee 
&  Norfltt,  and  it  was  held  that  such  name, 
being  the  surnames  of  the  two  men  constitut- 
ing the  firm,  was  suflBcient  notice  to  enable 
all  interested  persons  to  easily  ascertain  the 
initials  or  Christian  names  of  the  respective 
partners  with  whom  they  may  deal,  and  that 
Bucb  name  was  not  fictitloua.    In  Czatt  t. 


Case  et  al.,  61  Ohio  St.  802,  56  N.  E.  1004.  tbe 
firm  name,  Case  &  Taylor,  was  composed  of 
the  surnames  of  the  two  members  of  the  firm, 
and  it  was  held  tliat  such  name  was  not  a 
fictitious  name  or  designation  not  showing 
the  names  of  the  persons  who  constituted  tbe 
firm,  within  the  meaning  of  the  statute  of 
that  state.  In  Aze  et  al.  t.  Tolbert  et  al., 
179  Mich.  556,  146  N.  W.  418,  tbe  firm  name 
of  tbe  plaintiffs  was  William  Axe  &  Son,  and 
it  was  held  tliat  there  was  nothing  flctttloos 
or  miiAeading  or  uncertain  in  the  name,  bat, 
on  the  otlier  hand,  it  gave  the  full  name  of 
the  head  of  the  firm,  and  plainly  disclosed 
the  identity  of  the  other  member.  In  Cross 
et  aL  T.  Leonard,  181  Mich.  24.  147  X.  W. 
540,  it  was  lield  that  the  adoption  as  a  firm 
name  by  a  partnership  composed  of  two 
brothers  of  their  surname,  followed  by  the 
words  "Bros.,"  was  not  an  "assumed  name" 
within  the  provisions  of  the  Michigan  stat- 
ute prohibiting  the  carrying  on  of  any  busi- 
ness under  an  assumed  name,  unless  a  cer- 
tificate showing  the  real  names  of  the  par- 
ties was  filed.  In  Castle  Bros.  v.  Graham. 
87  App.  Div.  97,  84  N.  T.  Supp.  120,  affirmed 
in  180  N.  ;.  553,  73  N.  E.  1120,  tbe  action 
was  brought  to  recovor  tbe  balance  of  tbe 
price  of  work  done  for  defendant  by  the  firm 
of  Castle  Bros.,  wliicb  assigned  Its  claim  to 
the  plaintiff,  a  corporation.  The  firm  was 
composed  of  two  brothers  named  Castle,  and 
it  was  held  that  the  name  "Castle  Bros."  was 
not  within  the  section  of  the  Code  providing 
that  no  person  or  persons  should  carry  on 
business  under  an  assumed  name,  or  under 
any  designation  other  than  the  real  names  of 
the  individuals,  unless  they  filed  a  certificate 
setting  forth  the  name  under  which  the  busi- 
ness was  to  be  conducted  and  the  true  names 
of  the  persons  conducting  it.  In  Hale  et  aL 
V.  City  Cab,  Carriage  &  Transfer  Ca,  66 
Wash.  459,  119  Pa&  837,  the  name  "Hale- 
Tlndall  Company,"  which  name  c(»tained  the 
names  of  all  the  partners,  was  held  not  to  be 
an  assumed  name,  within  the  statute  requir- 
ing that  a  certificate  be  filed  of  tlie  names  of 
all  the  members  of  a  partnership  doing  busi- 
ness under  an  assumed  name. 

From  the  above  cases  it  must  be  concluded 
that  a  partnership  doing  business  under  the 
firm  name  and  style  of  Bolen  Bros,  was  not 
transacting  business  under  a  fictitious  name 
or  designation,  when  composed  of  persons 
whose  names  were  Bolen,  and  who  were 
brothers,,  as  would  make  the  doing  of  bnsl- 
ness by  it  without  compliance  with  the  stat- 
ute, in  violation  of  law,  or  preclude  them  as 
partners  from  recovering  in  the  present  ac- 
tion should  they  establish  their  claim.  An 
excellent  case  supporting  this  conclusion  is 
In  re  Richards  Bros.  (D.  C.)  206  Fed.  932. 
There,  after  making  special  mention  of  tbe 
Pendleton  ▼.  Cline  Case,  it  was  said: 

"Tie  courts  of  Oklahoma,  South  Dakota,  and 
North  Dakota  followed  the  reasfming  of  the  Cal- 
ifornia court  in  Pendleton  v.  Cline.  supra.  Pat- 
terson T.  Byers,  17  Okl.  633.  89  Pac.  1114,  10 


Digitized  by 


Google 


Okl.) 


BOARD  OF  COM'BS  OF  GARVIN  COUNTY  y.  PYEATT 


649 


Ann.  Cas.  810;  Bovec  v.  De  Jong,  22  S.  D. 
163,  116  N.  W.  88 ;  Walker  t.  Stimmel,  15  N. 
D.  484,  107  N.  W.  1081.  The  Ohio  court,  after 
certain  confficting  decisions  between  the  inferior 
courts,  finally  decided  this  matter  in  Cochran 
▼.  Uirsch,  6  Ohi«  Dec.  41,  holding  that  the  style 
'Ilirsch  Bros.,'  was  not  a  fictitious  name  In 
this  ciise  the '  Ohio  court  again  cites  with  ap- 
proval the  California  case  of  Pendleton  t.  Cline, 
supra.  After  the  courts  of  all  these  other  states, 
with  statutes  similar  to  California,  had  follow- 
ed the  case  of  Pendleton  v.  Cline,  and  had  as- 
sumed that^  U  a  man  by  the  name  of  Pendleton 
and  a  man  by  the  name  of  Williams  could  do 
business  under  the  name  of  'Pendleton  &  Wil- 
liams' without  violating  the  statute,  two_  broth- 
ers could  do  business  in  their  surname  with  the 
word  'Bros.'  added,  then  in  1002  came  the  deci- 
sion in  the  California  Supreme  Court  in  North 
T.  Moore,  135  Cal.  621,  67  Pac.  1037,  holding 
that  the  name  'Abrams  Bros.'  was  a  violation 
of  the  California  statute,  and  that  it  did  not 
show  the  names  of  the  persons  interested  as 
partners.  It  is  a  very  brieif  opinion.  No  argu- 
ment nor  reasons  are  given  for  the  results  reach- 
ed. Absolutely  no  reference  is  made  to  their 
own  <q>inion  in  Pendleton  v.  Cline  and  the  other 
decisions  of  their  own  court,  and  in  numerous 
other  states  which  had  followed  Pendleton  v. 
Cline.  A  careful  reading  of  the  case  of  North 
V.  Moore,  snpra,  indicates  that  no  one  appeared 
before  the  court  to  represent  the  appellant,  and 
that  the  decision  of  thelower  court  was  affirmed 
on  the  supposition  that  the  appeal  from  the  or- 
der of  the  lower  court  had  been  abandoned. 
Tliere  is  nothing  in  this  case  to  indicate  that 
there  was  any  intention  on  the  part  of  the  Cali- 
fornia court  to  change  the  rule  laid  down  in 
Pendleton  v.  Cline,  and  there  is  nothing  in  this 
decision  which  should  change  the  uniform  hold- 
ing of  the  courts  that  names  like  'Richards 
Bros.'  are  not  assumed  or  fictitious." 

It  follows  that  the  trial  court  erred  In  sna- 
tainlng  defendant's  motion  to  dismiss  plain- 
tiffs' petition,  for  which  the  cause  is  reversed 
and  remanded.    All  the  Justices  concur. 


BOARD  OF  COM'BS  OF  GARVIN  COUNTY 

v.  PYEATT.  (No.  6775.) 

(Supreme  Court  of  Oklahoma.    Jan.  11,  1916.) 

(Synabut  hy  the  Court.) 

Appkal  and  Ebbob  «=»773— Failube  to  Ftli! 

Bbiefb— Dismissal. 

Where   no   briefs   have   been   filed   by   the 
plaintiff  in  error,  the  cause  should  be  dismissed. 

[Kd.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  S§  3104,  3108-8110;  Dec.  Dig. 
^=»773-] 

Commissioners'  Opinion,  Division  No.  2. 
Error  from  District  Court,  Garvin  County ; 
R.  McMillan,  Judge. 

Action  between  the  Board  of  County  Com- 
missioners of  Garvin  County  and  Alvln  F. 
Pyeatt,  assignee,  etc.  From  the  Judgment, 
the  Board  brings  error.    Dismissed. 

Jctm  M;  Stanley,  of  Pauls  Valley,  for 
plaintiff  In  error.  A.  F.  Pyeatt,  of  Pauls  Val- 
ley, pro  se. 

PER  CURIAM.  This  case  was  docketed  In 
this  court  on  November  11, 1913,  and  on  Sep- 
tember 28,  1915,  was  dismissed  because  the 
plaintiff  in  error  had  failed  to  file  briefs. 
On  October  19,  1915,  the  dismissal  was  set 


aside  on  the  application  of  the  plaintiff  in  er- 
ror, and  20  days  allowed  to  file  briefs.  Mo 
briefs  have  as  yet  been  filed. 

We  therefore  .recommend  that  the  api)eal 
be  dismissed. 

PER  CURIAM.    Adopted  In  whol& 


(54  Okl.  83a) 
BOARD  OF  COM'BS  OF  GARVIN  COUNTY 

V.  PYEATT.     (No.  6776.) 

(Supreme  C!ourt  of  Oklahoma.    Jan.  11,  1916.) 

(Syllahui  hy  the  Court.) 

Affkai.  and  Ebbob  «=9773— Faecdbe'to  Filb 

Bbief— Dismissal. 

Where   no   briefs   have   been    filed   by   the 
plaintiff  in  error,  the  cause  should  be  dismissed. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §{  3104,  3108-3110 ;  Dec.  Dig. 
<S=»773.) 

Commissioners'  Opinion,  Division  No.  2. 
Error  from  District  C3ourt,  Garvin  County; 
R.  McMUlan,  Judge. 

Action  between  the  Board  of  County  Com- 
missioners of  Garvin  County  and  Alvln  F. 
Pyeatt,  From  the  Judgment,  the  Board 
brings  error.    Dismissed. 

John  M.  Stanley,  ot  Pauls  Valley,  for  plain- 
tiff in  error.  A.  F.  Pyeatt,  ot  Pauls  Valley, 
prose.  ' 

PER  CURIAM.  This  case  was  docketed 
in  this  court  on  November  11,  1913,  and  on 
September  28,  1915,  was  dismissed  because 
the  plaintiff  in  error  had  filed  no  briefs.  On 
October  19,  1915,  the  dismissal  was  set  aside 
on  the  application  of  the  plaintiff  in  error, 
and  20  days  allowed  to  file  briefs.  No  hileta 
have  as  yet  been  filed. 

We  therefore  recommend  tbat  the  appeal 
be  dismissed. 

PER  (3URTAM.     Adopted  in  whole. 


BOARD  OF  OOM'RS  OF  GARVIN  COUNTY 
V.  PYEATT.  (No.  5777.) 

(Supreme  Court  of  Oklahoma.  Jan.  11,  1916.) 
(Syllabut  by  the  Court.) 

Apfkal  and  Ebbob  ®=>773— Failubb  to  Btei 

Bbief— Dismissal. 

Where  no   briefs  have  been   filed   by  the 
plaintiff  in  error,  the  cause  should  be  dismissed. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {|  3104,  3108-3110;  Dec.  Dig. 
«=»773.] 

Commissioners'  Opinion,  Division  No.  2. 
Error  from  District  Court,  Garvin  County; 
R.  McMillan,  Judge. 

Action  between  the  Board  of  (bounty  Com- 
missioners of  Garvin  County  and  AMn  F. 
Pyeatt,  assignee,  etc.  From  the  judgment, 
the  Board  brings  error.    Dismissed. 

John  M.  Stanley,  of  Pauls  Valley,  for  plain- 
tiff in  error.  A.  F.  Pyeatt,  of  Pauls  Valley, 
pro  se. 
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PER  CTJRIAHl  This  cause  was  docketed 
In  this  coart  on  November  11,  1915,  and  on 
September  28,  1915,  was  dismissed  because 
the  plaintiff  in  error  bad  filed  no  briefs.  On 
Octol>er  19, 1915,  the  dismissal  was  set  aside 
on  the  application  of  the  plaintiff  in  error, 
and  20  days  allowed  to  file  briefs.  No  briefs 
hare  as  yet  been  filed. 

We  therefore  recommend  that  the  appeal 
be  dismissed. 

PER  CURIAM.    Adopted  in  whole. 


(54  OU.  586) 

OBIOAXiO,  R.  I.  &  P.  RT.  CX>.  V.  SHEETS. 
(No.  5288.) 

<Snpreme  Court  of  Oklahoma.  Jan.  11,  1916.) 

(Bvllaiut  5y  the  Court.) 

1.  Cabriebs  ^=>271  —  Railboads  ®=>218  — 
PowEB  TO  Make  Rkoulationb— PAsaENOEBS. 

The  general  rule,  in  the  absence  of  statutory 
provigion  to  the  contrary,  is  that  a  railway  com- 
pany may  adopt  reasonable  reflations  prescrib- 
ing that  certain  of  its  passenger  trains  nlinning 
regularly  upon  its  road  shall  stop  only  at  des- 
ignated stations;  and  it  is  the  duty  of  an  in- 
tending passenger  to  inform  himself  whether  the 
train  upon  which  he  means  to  take  passage  will, 
under  the  regulations  of  the  company,  stop  at  Us 
destination. 

,  [Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  §§  1067-1071;  'Dec.  Dig.  <S=>271; 
Railroads,  Cent.  Dig.  |  715;   Dec.  Dig.  «=921&] 

2.  Cabbiebs  ^=>383 — Passeroebs — Qttestions 

FOB  JUBY. 

Whether  one  was  misinformed  or  misled, 
through  the  fault  of  the  carrier's  servants,  as  to 
a  regular  stopping  place  of  a  particular  train 
which  he  purposed  to  board,  or  whether  he  was, 
by  the  acts  and  declarations  of  such  servants, 
induced  to  believe  when  he  entered  such  train 
that  the  same  would,  according  to  the  regulations 
of  the  company,  stop  at  his  destination,  are 
questions  of  fact  to  be  submitted  to  a  jury  under 
proper  instructions. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  §j|  1492-1496;   Dec.  Dig.  «=>383.] 

Commissioners'  Opinion,  Division  No.  3. 
ETrror  from  District  Court,  Canadian  County ; 
John  J.  Carney,  Judge. 

Action  by  W.  F.  Sheets  against  the  Chicago, 
Rock  Island  &  Pacific  Railway  Company. 
Judgment  for  plaintiff,  and  defendant  brings 
error.    Reversed  and  remanded. 

C.  O.  Blake,  R.  J.  Roberts,  and  W.  H. 
Moore,  all  of  El  Reno,  J.  O.  Gamble,  of  Des 
Moines,  Iowa,  and  K.  W.  Shartel,  of  Okla- 
homa City,  for  plaintiff  in  error.  John  W. 
Clark,  of  El  Reno,  for  defendant  in  error. 


BLEAKMOREt  a  On  November  9,  1912, 
W.  F.  Sheets  commenced  this  action  against 
the  Chicago,  Rock  Island  &  Pacific  Rallwtiy 
Company,  by  his  petition  alleging  in  sub- 
stance that  about  4  o'clock  In  the  morning 
of  January  2,  1912,  the  defendant  received 
him  aa  a  passenger  on  one  of  Its  trains,  and 
for  a  valuable  consideration  undertook  to 
safely  transport  him  from  the  town  of  Minco 


to  the  town  of  Union  In  the  state  of  CHda- 
homa;  that  after  he  had  boarded  said  train, 
"it  being  one  of  defendant's  scheduled  pas- 
senger trains,"  and  when  said  train  was 
about  2  miles  out  of  the  town  of  Minco  and 
about  4  miles  from  the  <town  of  Union,  the 
conductor  of  said  train  called  'tor  his  ticket, 
and,  when  he  received  it,  informed  the  plain- 
tiff that  said  train  did  not  stop  at  Union  and 
that  plaintiff  would  have  to  pay  his  fare  to 
El  Reno  and  back  to  Union,  a  distance  of 
some  18  miles,  which  he  declined'  to  do; 
whereupon  the  conductor  stopped  the  train  at 
a  place  distant  from  any  railway  station  or 
from  any  farmhouse  and  unlawfully  and 
forcibly  ejected  the  plaintiff  from  said  train; 
that  it  was  cold  and  dark,  and  the  ground 
and  roadbed  covered  with  ice;  that  there  was 
no  highway  close,  and  that  plaintiff  was  com- 
pelled to  walk  on  defendant's  roadbed  to  the 
town  of  Union,  about  4  or  5  miles  distant,  and 
In  doing  so  to  cross  the  South  Canadian  river 
bridge,  which,  owing  to  the  time  of  night, 
was  dangerous. 

"That  defendant's  actions  toward  plaintiff 
were  loud  and  boisterous  and  tended  to  and  did 
humiliate  him  before  the  other  passengers,  and 
did  wound  and  injure  his  feelings,  and  did  great- 
ly inconvenience  him  by  making  him  walk  to  his 
destination  ;  that  by  reason  of  the  said  wrongful 
acts  of  the  defendant  aa  aforesaid,  this  plain- 
tiff was  damaged  in  the  sum  of  $500." 

From  the  testimcxiy  It  appears  that  on  the 
morning  in  question  the  plaintiff  and  two 
others,  Messrs.  Thompson  and  Studebaker, 
reached  the  town  of  Minco,  a  flag'  station  on 
defendant's  railroad,  a  short  time  before  the 
arrival  of  the  north-bound  train,  purposing  to 
take  passage  thereon,  Studebaker  to  BU  Reno, 
and  plaintiff  and  Thompson  to  Union.  Stude- 
baker purchased  three  tickets,  two  of  them 
being  to  Union  and  return  for  the  plaintUF 
and  Thompson,  and  one  for  himself  to  ED 
Reno.  The  ticket  agent,  evidently  misunder- 
standing the  intended  destination.  Issued  two 
tickets  to  E:nid  and  return,  but  upon  his 
attention  being  called  thereto  corrected  his 
mistake  and  delivered  the  two  tickets  for 
Union,  but  made  no  statement  as  to  whether 
the  train  then  about  to  arrive  would  stop  at 
that  station,  nor  did  the  plaintiff  inquire  In 
regard  thereto.  There  was  no  other  train  to 
Union  until  about  12  o'clock  of  that  day. 

There  was  an  employe  of  defendant  station- 
ed at  the  opening  of  the  train  for  the  pur- 
pose of  inquiring  the  destination  of  each 
passenger  attempting  to  go  aboard.  The  evi- 
dence is  conflicting  as  to  whether  plaintiff  in- 
formed the  person  at  the  entrance  of  the 
train  where  he  purposed  st<HqE>ing.  He  was, 
however,  permitted  to  enter,  and  after  the 
train  had  proceeded  some  distance  was  in- 
formed by  the  conductor,  who  examined  the 
tickets,  that  such  train  did  not  stop  at  Union, 
and  that  he  and  Thompson  must  either  pay 
their  fare  to  El  Reno  or  get  off  the  train. 
Plaintiff  and  Thompson  refused  to  pay  the 
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fare,  and  the  train  was  stopped,  and  they 
were  told  to  get  alt,  and  did  so.  There  was 
no  physical  force  or  violence  nsed  to  ac- 
complish their  ejectitm.  Plaintiff  testified, 
however,  that  the  tone  of  voice  and  manner 
of  the  conductor  was  harsh,  short,  and  In- 
sulting, and  he  appeared  angry.  The  testi- 
mony Is  also  conflicting  as  to  the  distance 
the  place  where  plaintiff  was  ejected  was 
from  Mlnco,  his  starting  point;  the  trainmen 
testifying  that  the  switch  lights  of  that 
station  were  in  sight,  and  the  plaintiff  and 
Thompson  stating  that  such  lights  could  not 
be  seen  or  that  they  did  not  see  them.  There 
was  no  evidence  as  to  whether  the  place 
where  they  were  expelled  was  near  some 
dwelling  house.  It  was  dark,  the  weather 
was  very  cold,  and  the  ground  was  covered 
with  ice  and  <  snow.  Plaintiff  and  Thomp- 
son after  some  discussion,  decided  to  go  on 
to  Dnlon,  although  Mlnco  was  nearer.  This 
they  did,  arriving  there  at  daybreak.  Union 
was  not  a  stop  for  the  train  in  question. 
There  was  Judgment  tor  plaintiff. 
In  his  brief  plaintiff  states: 

"The  gist  of  this  action  is  the  wrongrftil  ejec- 
tion of  plaintiff  from  the  defendant's  train,  and 
is  therefore  an  action  in  tort.  There  baa  been 
no  claim  on  the  part  of  plaintiflf  for  damages 
for  the  loss  of  time  or  other  special  damages." 

There  are  numerous  assignments  of  error 
relative  to  the  giving  and  refusal  of  Instruc- 
tions. The  court  gave  the  following  instruc- 
tions, of  which  complaint  is  made: 

"No.  8.  You  are  further  instructed  that  If  yon 
believe  the  defendant  railway  company  sold  the 
plaintiff  in  this  case  a  ticket  which  read  that  the 

Sassenger  wag  entitled  to  transportation  from 
linco  to  Union  City,  and  on  the  face_  of  said 
ticket  the  passenger  was  authorized  to  ride  from 
Minco  to  Union  City,  and  if  you  further  believe 
that  the  plaintiff  in  this  case  boarded  the  train 
of  the  said  defendant  company  without  objection 
on  the  part  of  the  agents  of  the  said  defendant 
and  rode  part  of  the  distance  without  objection, 
that  under  those  circumstances  and  conditions  it 
was  the  duty  of  the  defendant  company  to  car- 
ry said  passenger  from  Minco  to  Union  City  and 
there  stop  long  enough  to  give  him  reasonable 
opportunity  to  alight  from  said  train,  even  al- 
though said  Union  City  was  not  a  regular  stop- 
ping place  for  said  jmssenger  train." 

"No.  10.  You  are  further  instructed  that  a 
person  who  seeks  passage  on  a  railroad  train  for 
the  purpose  of  gomg  from  one  place  or  point  of 
said  road  to  another,  has  a  right  to  expect  that 
the  tidcet  seller  on  the  company's  road  will  sell 
tickets  in  compliance  with  the  rules  and  regula- 
tions of  the  company.  Therefore,  If  you  believe 
from  the  evidence  in  this  case  that  the  ticket 
seller  at  Minco,  Okl.,  sold  and  delivered  to  the 
plaintiff  a  ticket  to  Union  City,  Okl.,  the 
plaintiff  In  thiti  case  had  a  right  to  rely  upon  the 
provisions  of  the  ticket  which  it  is  alleged  pro- 
vided that  be  should  be  carried  from  Minco  and 
back  on  the  company's  train,  and  you  are  further 
instructed  that  if  said  ticket  was  sold  immedi- 
ately before  the  coming  of  a  train  into  the  said 
station  at  Minco,  that  the  plaintiff  had  a  right 
to  expect  under  these  circumstances  that  he 
could  enter  the  said  train  and  receive  transpor- 
tation on  said  train  to  tlie  point  designated  in 
the  ticket,  to  wit.  Union  City ;  and  under  such 
conditions  he  was  authorized  to  enter  said  train 
for  the  purpose  of  receiving  passage  and  trans- 
portation to  Union  City,  OkL 


It  is  also  urged  that  there  was  error  in  re- 
fusing to  give  the  following  instruction  re- 
quested by  defendant: 

"3.  The  court  instructs  you,  gentlemen  of  the 
jury,  that  unless  the  train  upon  which  plaintiff 
attempted  to  ride,  and  from  which  he  was  eject- 
ed, was  scheduled  to  stop  at  Union  City,  plain- 
tiff had  no  right  to  ride  thereon,  under  the  tick- 
et sold  him,  unless  he  elected  to  pay  his  fare  to 
a  scheduled  stop,  and  that  defendant's  employes 
were  legally  justified  in  ejecting  him  therefrom, 
unless  he  had  gotten  upon  the  train  through  the 
negligence  of  the  defendant's  servants,  or  on  ac- 
count of  misinformation  given  him  by  such  serv- 
ant" 

[1,2]  The  general  rule,  in  the  absence  of 
statutory  provision  to  the  contrary,  is  that 
a  raUway  company  may  adopt  reasonable 
regulations  prescribing  that  certain  of  its 
passenger  trains  running  regularly  upon  its 
road  shall  stop  only  at  designated  stations; 
and  it  is  the  duty  of  an  intending  passenger 
to  inform  himself  whether  the  train  upon 
which  be  is  about  to  take  passage  will,  un- 
der the  regulations  of  the  company,  stop  at 
his  destination,  'and  without  agreement  or 
special  contract  providing  therefor  he  has 
no  right  to  insist  upon  the  company  chang- 
ing the  course  of  its  business  for  his  accom- 
modation or  to  serve  his  convenience;  hut 
the  circumstances  may  be  such  as  to  mis- 
lead the  passenger  in  this  regard,  and  if  he 
is  misinformed  or  misled  through  the  fault 
or  negligence  of  the  company's  servants  as 
to  the  regular  stopping  place  of  a  particular 
train  and  thereby  induced  to  board  such 
train  believing  it  will  stop  at  his  destination, 
and  is  ejected  for  refusal  to  pay  his  fare  to 
a  regular  stopping  place,  he  may  recover. 
Mitchie  on  Carriers,  i  2443;  Fetter  an  Car- 
riers of  Passengers,  |  302  et  seq. 

In  Noble  V.  A.,  T.  &  S.  P.  Ry.  Ca,  4  Okl. 
634,  46  Paa  483,  it  is  held: 

"In  the  absence  of  statutory  provisions  to  the 
contrary,  a  railroad  company  has  a  right  to 
adopt  a  regulation  providing  that  one  of  its  reg- 
ular trains  of  passenger  cars,  or  a  part  of  them, 
running  regularly  upon  its  road,  shall  not  stop 
at  certain  designated  stations.  And  the  duty  is 
imposed  upon  one  proposing  to  travel  as  a  pas- 
senger on  such  road  to  inform  himself  whether 
the  train  upon  which  he  takes  passage  stops  at 
the  station  or  place  to  wliich  he  is  going,  accord- 
ing to  the  regulations  of  the  company.  This  is 
well  settled  in  numerous  cases." 

In  our  opinion  the  giving  of  instructions. 
Nob.  8  and  10,  above  quoted,  constituted  prej- 
udicial error.  Whether  under  the  facts  and 
circumstances  of  this  case  the  plaintiff  was 
misinformed  or  misled,  through  the  fault  of 
defendant's  servants,  as  to  the  regular  stop- 
ping places  of  the  particular  train  he  pur- 
posed boarding,  or  was  by  the  acts  and  dec- 
larations of  such  servants  induced  to  be- 
lieve when  he  entered  said  train  that  the 
same  would  stop  at  his  destination,  were 
questions  of  fact  which  should  have  been  sub- 
mitted to  the  Jury  under  a  proper  charge; 
and  it  was  error  to  refuse  to  charge  the  jury 
as  requested  by  defendant  in  this  regard,  or 
to  give  other  instructions  of  similar  import 
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PlalnUff  Insists  that  altboogb  he  may  have 
refused  to  pay  his  fare  to  a  station  at  which 
the  train  he  boarded  was  scheduled  to  stop, 
yet  he  Is  entitled  to  recoTer  on  accoont  of 
the  breach  of  defendant's  statutory  duty  In 
causing  his  expulsion  at  a  point  other  than 
any  usual  stopping  place,  or  near  some  dwell- 
ing house.  The  statute  relied  on,  which  was 
In  force  at  the  time  of  the  occurrence  in 
questton  (section  1394,  Oomp.  Laws  1909), 
provides: 

"If  any  passenger  shall  refuse  to  pay  his  fare, 
it  shall  be  lawful  for  the  conductor  of  the  train 
and  the  servants  of  the  corporation  to  put  him 
and  his  baggare  out  of  the  cars  In  the  following 
manner:  A  passenger  who  refuses  to  pay  his 
fare,  or  to  conform  to  any  lawful  regulation  of 
the  carrier,  may  be  ejected  from  the  vehicle  by 
the  carrier.  But  this  must  be  done  with  as  little 
violence  as  possible,  and  at  any  usual  stopping 
place,  or  near  some  dwelling  house." 

This  contention  cannot  avail  plaintiff  here, 
for  the  reason  that  no  evidence  was  offered 
tending  to  show  whether  the  place  at  which 
he  was  ejected  was  near  to,  or  far  from,  a 
dwelling  house. 

It  Is  not  deemed  necessary  to  advert  to 
other  assignments  of  error,  as  the  qnestlons 
presented  may  not  arise  again. 

The  Judgment  of  the  trial  court  should  be 
reversed,  and  the  cause  remanded. 

PER  CURIAM.    Adopted  in  whole. 


(U  Okl.  693) 

CHICAGO,  R.  I.  4  P.  RT.  CO.  T.  THOMP- 
SON.    (No.  6287.) 

(Supreme  Court  of  Oklahoma.    Jan.  11,  1916.) 
(Si/Ualiiu  iy  the  Court  J 

ErEcnov  or  Passenqeb. 

Syllabus  the  same  as  in  164  Pac.  660  (No. 
6288). 

Commissioners'  Opinion,  Division  No.  S. 
Error  from  District  Court,  Canadian  Coun- 
ty; John  J.  Carney,  Judge. 

Action  by  C.  Ll  Thompson  against  the  Chi- 
cago, Rock  Island  4  Pacific  Railway  Compa- 
ny. Judgment  for  plaintiff,  and  defendant 
brings  error.    Reversed  and  remanded. 

0.  O.  Blake,  H.  B.  Low,  R.  J.  Roberts,  and 
W.  H.  Moore,  all  of  El  Reno,  for  plaintiff  In 
error.  John  W.  Clark,  of  El  Reno,  for  de- 
fendant in  error. 

BLEAKMORS3,  0.  This  case  Is  based  upon 
the  same  facts  Involved  and  considered  In 
cause  No.  5288,  Chicago,  Rock  Island  &  Pa- 
dflc  Railway  Company,  Plaintiff  in  Error,  v. 
W.  F.  Sheets,  Defendant  in  Error,  164  Pac. 
660,  and  the  law  of  that  case  controls  this. 

The  judgment  of  the  trial  court  should  be 
reversed,  and  the  cause  remanded. 

PER  CURIAM.    Adopted  in  whole. 


(54  OU.  6U) 

JONES  ▼.  GALLAGHER.     (No.  5600.) 

(Supreme  Court  of  Oklahoma.    Jan.  U,  191&) 

(Byttaiut  5y  the  Court.) 

1.  LOOB  AND  LOOGinO  «=a3— SAI.B  or  TlXBKB 

— constbuction  of  contbactv-ciovknakt— 

"Geant,  Bakoain,  and  Sell." 

Section  639  of  Mansfield's  Digest  of  the 
laws  of  Arkansas,  which  was  pat  in  force  in  the 
Indian  Territory  by  the  Act  of  CSongress  of  Feb- 
ruary 19,  1903,  c  TOT,  82  Stat  841,  10  Fed. 
Stat.  Ann.  130,  and  which  was  in  force  at  the 
time  the  contract  involved  herein  was  entered 
into,  provides:  "All  lands,  tenements  and  here- 
ditaments may  be  aliened  and  possession  there- 
of transferred  by  deed  without  livery  of  seizin, 
and  the  words  'grant,  bargain,  and  sell'  shall  be 
an  express  covenant  to  the  grantee,  his  heirs 
and  assigns,  that  the  grantor  is  seized  of  an  in- 
defeasible estate  in  fee  simple,  free  from  incum- 
brance done  or  suffered  from  the  grantor,  ex- 
cept rents  or  services  that  may  be  expressly 
reserved  by  such  deed,  as  also  for  the  quiet  en- 
joyment thereof  against  the  grantor,  bis  heirs 
and  assigns,  and  from  the  claim  or  demand  of 
all  other  persons  whatsoever,  unless  limited  by 
express  words  in  such  deed.  Held,  that  this 
section  being  in  force  at  the  time  the  conveyance 
involved  herein  was  made,  entered  into  and  be- 
csme  a  part  of  the  agreement  as  fully,  and  to 
the  same  extent  as  though  the  language  had 
been  written  in  the  body  of  the  contract.  And 
held,  further,  that  there  being  no  express  words 
of  limitation  embodied  in  the  contract  involved. 
the  words  "grant,  bargain,  and  sell,"  as  used 
herein,  import  an  express  covenant  by  the  gran- 
tor to  the  grantee,  nis  heirs  and  assigns,  that 
the  grantor  is  seized  of  an  indefeasible  estate 
in  fee  simple  in  said  premises,  and  that  be  con- 
veyed the  same  with  full  covenant  of  seisin. 

[Ed.  Note. — For  other  cases,  see  Logs  and 
Logging,  Cent.  Dig.  if  6-12 ;   Dec.  Dig.  «=»3. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Grant,  Bargain  and 
Sell.] 

2.  COVEWAWTS  «=>100  —  COVKWAWT  OF  WaB- 

BANTT — Satisfaction   bt  ArrEB-AcqinBED 
Title— MniQATioN  of  Damages. 

While  it  is  true  that  if  prior  to  eviction  a 
grantor  of  land,  with  covenant  of  warranty,  pnr^ 
chases  an  outstanding  title,  it  inures  to  the  ben- 
efit of  the  grantee,  and  operates  as  a  discharge 
of  the  warranty;  but  where  the  purchase  of  a 
paramount  title  is  made  by  the  grantor  after 
eviction  of  the  grantee,  the  grantor  cann«t 
compel  the  grantee  to  accept  such  after-acqnirtd 
title  in  satisfaction  of  the  covenant  of  warranty, 
nor  in  mitigation  of  damages  for  the  breach 
thereof. 

[Ed.  Note.— For  other  cases,  see  Covenants, 
Cent.  Dig.  H  139-155;  Dec.  Dv.  «s>100.] 

3.  Covenants  «=102— Covenants  o»  Wab- 

BANTT  —  CONSTBUCnVE  EVICTION    —   WHAJ 

Constitutes. 

If  a  grantor  assumes  to  eonvey  with  fnll 
covenants  of  warranty  unoccupied  lands  to 
which  he  has  no  title,  there  Is  at  once  a  con- 
structive eviction  of  the  grantee  which  entitles 
him  to  the  same  remedies  that  he  would  he  enti- 
tled to  had  he  been  turned  out  of  the  actual  pos- 
session of  the  land  by  legal  process,  and  if  in 
such  case  the  grantor  subsequently  obtains  a 
good  title,  while  he  will  be  estopped  to  deny  the 
ntle  of  his  grantee,  ^et  he  cannot  compel  the 
latter,  after  his  eviction  by  title  paramount,  to 
accept  such  after-acquired  title  In  satisfactioo 
of  the  covenants  in  his  deed,  nor  in  mitigatioB 
of  damages  for  the  breach  thereof. 

[Ed.  Note. — For  other  cases,  see  Covenant^ 
Cent  Dig.  H  157-168;    Dec.  Dig;  «=»102.] 


4=9For  other  cues  lee  Bame  topic  and  KET-NUMBER  In  all  Ksy-Numbered  DlseiU  and  Indexa 


Digitized  by 


Google 


OkL) 


JOKES  y.  OALLAGHER 


553 


Commlsslonen^  Opinion,  Dlvlsloii  No.  4. 
Error  from  Superior  Court,  Pittsburg  Conn- 
ty ;  W.  0.  Leldtke,  Judge. 

AcUou  by  J.  H.  Gallagher  against  James 
E.  Jones.  Judgment  for  defendant,  and  plain- 
tiff brings  error.  Reversed  and  remanded 
for  new  trial. 

Amote  &  Rogers,  of  McAlester,  for  plain- 
tiff In  error.  Robert  N.  McMillen,  of  McAl- 
ester, for  defendant  in  error. 

ROBBERTS,  O.  This  case  comes  from  the 
snperlw  court  of  Pittsburg  county.  The  par- 
ties herein  will  be  designated  plaintiff  and 
defendant,  the  same  as  below. 

The  action  was  commenced  on  the  lOtb  day 
of  June,  1910,  by  J.  H.  Gallagher,  against 
J.  E.  Jones,  to  recover  an  alleged  balance  of 
$500  on  a  note  of  $1,600,  with  Interest  at  8 
per  cent  per  annum  from  the  23d  day  of 
April,  1907 ;  and  an  open  account  for  $13.06, 
with  Interest  at  6  per  cent  per  annum  from 
the  6th  day  of  January,  1908.  The  defend- 
ant filed  answer  and  cross-petition.  In  sub- 
stance: (a)  Admitting  the  execution  of  the 
note,  and  also  the  account  of  plaintiff;  (b) 
alleging  that  the  note  Involved,  with  two 
others,  one  for  $1,500,  and  one  for  $701.83, 
similar  to  the  one  sued  on,  except  as  to  time 
of  payment,  were  given  by  defendant  to 
plaintiff,  as  part  consideration  for  4,170 
acres  of  timber,  which  plaintiff  sold  to  dje- 
fendant  for  the  consideration  of  $15,000,  be- 
ing located  In  sections  15  to  35,  Inclusive,  In 
township  7  N.,  range  22  E.,  In  Latimer  and 
Haskell  counties,  Okl.  The  answer  further 
charged,  In  substance:  (c)  That  plaintiff  did 
not  have  title  to  about  1,500  acres  of  the 
timber  Included  in  sale  contract;  (d)  that 
on  about  60  acres  of  said  timber,  plaintiff 
did  not  have  length  of  time  to  remove  it,  as 
provided  in  contract;  (e)  that  plaintiff  sold 
and  removed  a  portion  of  the  timber  includ- 
ed In  the  contract  of  sale  to  defendant  It 
then  alleged  the  plaintiff  did  not  have  title 
to  said  1,500  acres  of  said  land,  and  that  cer- 
tain Indian  minors,  naming  them,  and  the 
Choctaw  and  Chickasaw  Nations  owned  the 
land,  and  evicted  defendant,  tp  bis  damage  in 
the  sum  of  $6,064.10;  (f)  that  plaintiff  did 
not  have  muniments  of  title  to  another  por- 
tion of  the  timber  on  land  described  in  con- 
tract of  sale,  and  agreed  if  he  did  not  secure 
good  title  to  said  last-mentioned  timber,  that 
he  would  give  defendant  credit  of  $1,500  on 
notes,  and  thereafter,  in  the  spring  of  1900, 
an  agreement  was  made  in  writing  in  which 
plaintiff  furnished  to  defendant  spurious  ti- 
tle to  certain  timber  on  land  included  In  said 
contract,  allotted  to  Mollie  Williams,  an  In- 
dian minor,  as  being  a  good  title,  but  that 
plaintiff  did  not  have  any  title  to  said  land; 
that  said  land  was  a  part  of  the  considera- 
tion of  said  agreement  between  plaintiff  and 
defendant,  and  that  plaintiff,  not  having  title 
to  the  Mollie  Williams  land  and  having  rep- 
resented to  defendant  that  be  bad  good  title 


to  said  land,  defendant  was  damaged  In  the 
sum  of  $398.20. 

The  second  paragraph  of  this  answer  was 
a  claim  for  damages  by  reason  of  false  and 
fraudulent  representations  made  by  plaintiff 
to  defendant  as  to  the  quality  of  timber,  and 
that  said  representations  were  known  to  be 
false  by  plaintiff,  and  were  made  for  the 
purpose  of  Inducing  defendant  to  enter  Into 
the  contract,  and  to  defraud  the  defendant, 
for  which  defendant  claimed  damages  in  the 
sum  of  about  $8,000. 

The  contract  of  sale  of  timber  contained 
the  following  conditions: 

"Know  all  men  by  these  presents:  That  I,  J. 
H.  Gallagher,  of  Lodi,  Choctaw  Nation,  Indian 
Territory,  in  the  Central  District  of  the  United 
States  Court  of  the  Indian  Territory,  party  of 
the  first  part,  being  owner  of  the  land  and  tim- 
ber hereinafter  described,  under  due  and  proper 
allotments  of  the  parties  hereinafter  described, 
and  James  E.  Jones,  party  of  the  second  part 
Witnesseth:  That  the  party  of  the  first  part, 
for  and  in  consideration  of  the  sum  of  $15,000, 
receipt  whereof  is  hereby  acknowledged,  first 
parties  have  granted,  bargcainedi  sold,  conveyed, 
and  by  these  presents  do  hereby  grant,  bargain, 
sell,  and  convey  and  confirm  unto  the  said  party 
of  the  second  part,  his  heirs  and  assigns,  all  of 
the  following  timtier  hereinafter  described." 

This  contract  Is  dated  April  23,  1907. 
Then  follows  the  description  of  the  land  up- 
on which  the  timber  Is  located;  after  the 
description  is  the  usual  tenure  and  warranty 
clause  of  a  deed,  the  warranting  clause  be- 
ing: 

"Will  warrant  and  defend  the  tit)e  to  said 
timber  and  all  rights  herein  mentioned  against 
all  lawful  claims  and  demands  whatsoever." 

It  Is  then  provided  that  the  defendant 
shall  remove  the  timber  within  ten  years, 
but  upon  payment  of  an  additional  sum 
equal  to  10  per  cent,  of  the  gross  amount 
paid,  he  shall  have  such  additional  time  as 
shall  be  necessary  to  remove  the  timber,  and 
that  he  shall  have  the  right  of  ingress  and 
egress  upon  the  lands  for  the  purpose  of  re- 
moving the  timber,  and  that  plaintiff  bound 
himself,  that  tbe  timber  conveyed  should  not 
be  damaged,  touched,  or  Interfered  with,  and 
that  he  would  protect  the  same  against  any 
and  all  trespassers  and  other  persons.  In- 
cluding persons  to  whom  the  land  might  be 
conveyed,  and  then  follows  a  descriptl<»  of 
other  personal  property  inclnded  In  tbe  con- 
tract 

The  contract  then  stated  that  Gallagher 
had  not  furnished  Jones  allotments  and  fil- 
ings on  certain  parcels  of  land,  and  that 
Gallagher  agreed  to  furnish  him  such  filings 
and  timber  contracts  properly  recorded,  and 
that  If  he  failed  to  do  so  be  should  credit 
Jones  with  $1,500  on  the  amount  due  on  the 
contract;  tiien  followed  a  description  of 
the  land,  which  description  Included  the  N. 
Mt  of  tbe  S.  E.  ^,  and  the  S.  E.  ^  of  the 
S.  E.  %  of  section  28,  township  7  N.,  range 
22  E.  This  land  was  tbe  allotment  of  Mollie 
Williams.  The  contract  was  signed  by  J.  H. 
Gallagher  and  wife,  Delia  Gallagher,  and 
duly  acknowledged  before  a  notary  public; 


Digitized  by 


Lnoogle 


554 


154  PACIFIC  REPOETEB 


(Okt 


The  contract  of  settlement  as  to  tbe  MolUe 
Williams  land  was  not  dated,  but  evidence 
shows  It  was  made  in  the  spring  of  1909. 
This  contract  recited  provisions  of  the  orig- 
inal contract  of  sale  in  regard  to  which  plain- 
tiff had  failed  to  furnish  evidences  of  title 
to  certain  timber,  and  that  if  he  failed  to 
furnish  evidences  of  title,  credit  was  to  be 
given  of  $1,500  to  defendant  on  his  notes, 
and  then  provided  that  plaintiff,  having  fail- 
ed to  deliver  certain  filings  and  timber  con- 
tracts for  a  portion  of  the  land,  that  the  de- 
fendant should  have  credit  for  $1,000  on  his 
notes  given  as  part  payment  for  the  timber, 
and  the  note  sued  on  in  this  action  was  cred- 
ited with  $1,000,  as  of  the  date  of  the  note. 
The  contract  was  signed  by  J.  H.  Gallagher 
and  James  B.  Jones. 

November  23,  1912,  plaintiff  filed  his  re- 
ply, in  which  he  denied  all  allegations  of  the 
answer,  except  those  expressly  admitted,  ad- 
mitting the  execution  of  the  two  other  notes, 
one  for  $1,500,  and  the  other  for  $701.83,  and 
that  they  were  given  as  part  of  the  purchase 
price  of  the  timber  mentioned  in  tbe  answer, 
and  admitted  the  contract  of  sale  of  timber 
and  contract  of  settlement. 

The  sixth  paragraph  of  the  answer  set 
forth  that  plaintiff  had  'perfected  his  title  to 
the  timber  by  purchasing  the  superior  out- 
standing title  to  1,160  acres  of  laud,  on 
which  he  had  no  title  to  the  timber.  This 
included  the  allotments  of  John  Jackson, 
Winnie  Jackson,  and  Douglas  Jefferson,  In- 
dian minors,  and  the  Cyrus  Lewis  60  acres, 
to  which  plaintiff  had  only  two  years  within 
which  to  remove  timber,  and  the  land  of 
Joshua  Johnson,  an  Indian  freedman.  These 
titles  were  secured  during  September,  Octo- 
ber, and  November,  1912. 

On  November  26,  1912,  defendant  filed  de- 
murrer to  the  sixth  paragraph  of  plaintiff's 
reply,  on  the  ground  that  the  same  did  not 
state  facts  sufficient  to  constitute  a  defeose 
to  the  answer  and  cross-petition.  On  the 
same  date  demurrer  was  overruled,  to  which 
ruling  defendant  excepted.  The  evidence 
shows  that  plaintiff  had  no  title  to  the  tim- 
ber on  1,510  acres  of  the  land  Included  in 
the  contract,  being  land  allotted  to  John 
Jackson,  Winnie  Jackson,  Douglas  Jefferson, 
minors,  and  Joshua  Johnson  and  Cyrus 
Lewis.  The  court  instructed  the  jury  that 
plaintiff  did  not  have  title  to  said  1,510  acres 
of  timber.  The  court  also  Instructed  the 
Jury  that  the  plaintiff  had  perfected  title  in 
himself  to  1,160  acres  of  the  said  1,510  acres 
of  the  land,  and  that  the  perfected  title  in- 
ured to  the  benefit  of  defendant. 

Plaintiff  offered  in  evidence  orders  con- 
firming the  sale  of  this  land  from  John  Jack- 
son, Winnie  Ja<*son,  and  Douglas  Jefferson, 
together  with  the  deeds  of  their  guardians; 
also  deeds  of  Joshua  Johnson  and  Cyrus 
Lewis,  all  of  which  deeds  and  orders  for  the 
1,160  acres  of  timber  land  above  mentioned 
were  admitted  over  the  objection  and  excep- 
tion of  defendant.     These  deeds  are  dated 


November  11,  1912.  None  of  these  deeds  al- 
lowed to  exceed  five  years  within  which  to 
remove  the  timber,  and  one  of  them  was 
limited  to  two  years  within  which  to  remove 
the  timber.  Onie  evidence  shows  tluit  the 
defendant  was  evicted  from  1,120  acres  of 
the  1,160  acres  of  land  as  soon  as  be  com- 
menced to  remove  the  timber,  which  was  in 
1907  and  1908,  some  fotir  or  five  years  before 
plaintiff  secured  title  to  it,  being  all  the  land 
to  which  plaintiff  acquired  title  in  1912,  ex- 
cept the  40  acres  of  Joshua  Johnson,  freed- 
man. 

The  jury  was  Instructed  to  find  for  the 
plaintiff  the  amount  of  the  note  and  the  ac- 
count sued  on,  including  the  interest,  aai 
then  strike  a  balance  between  tbe  amount 
of  this  note  and  account  and  the  damage:^ 
found  for  defendant,  if  any,  and  return  a 
verdict  for  such  bela^ice,  and  the  Jury  re- 
turned a  verdict  in  favor  of  defendant  in  tlie 
sum  of  $1,210.19.  This  indicates  that  the 
jury  found  damages  for  the  defendant  in 
the  sum  of  about  $2,000.  There  were  no 
special  findings  of  these  questions  of  dam- 
ages, and  it  is  impossible  to  determine  upon 
what  feature  of  the  case  damages  were  as- 
sessed by  the  jury.  There  .were  some  special 
findings  by  the  Jury  as  to  correction  of  errors 
in  the  description  of  the  land  in  the  con- 
tract of  sale,  which,  however,  have  no  botr- 
Ing  upon  the  questions  raised  by  the  assign- 
ments of  error.  Judgment  was  then  render- 
ed by  the  court  upon  the  verdict  of  the  jury 
in  favor  of  the  defendant  in  tbe  sum  of 
$1,210.19,  and  for  correction  of  the  contract 
of  sale  in  accordance  with  the  special  find- 
ings of  the  jury.  Motion  for  new  trial  was 
overruled,  exceptions  saved,  and  defendant 
evidently  being  of  the  opinion  that  the  Judg- 
ment was  too  small,  bfings  error. 

The  plaintiff  contends  that  there  was  no 
covenant  of  seisin  in  the  contract  of  sale, 
and  that  because  thereof  he  did  not  become 
liable  for  failure  of  title.  We  cannot  give 
our  approval  to  that  contention.  The  con- 
tract provides  that: 

"J.  H.  Gallagher  [plaintiff],  being  the  owner 
of  said  land  and  timber,  *  *  *  in  considera- 
tion of  the  sum  of  $15,000,  the  receipt  whereof 
is  acknowledged,  has  granted,  bargained,  sold, 
conveyed,  and  by  these  presents  does  herebj 
grant,  bargain,  sell,  convey,  and  confirm  unto 
J.  B.  Jones  [^defendant],  his  heirs  and  assigns, 
all  the  following  described  lauds." 

[1]  Section  639  of  Mansfield's  Digest  of  the 
Laws  of  Arkansas,  which  was  put  In  force 
in  the  Indian  Territory  by  the  Act  of  Con- 
gress of  February  19,  1903,  a  707,  32  Stot 
841,  10  Fed.  Stat.  Ann.  130,  and  wliich  was 
in  force  at  the  time  this  contract  was  enter- 
ed into  is  as  follows: 

639.  "All  lands,  tenements  and  hereditaments 
may  be  aliened  and  possession  thereof  transferred 
by  deed  without  livery  of  seizin,  and  the  words 
'grant,  bargain  and  sell'  shall  be  an  express 
covenant  to  the  grantee,  his  heirs  and  assigns, 
that  the  grantor  is  seized  of  an  indefeasible  es- 
tate in  fee  simple,  free  from  incumbrance  done 
or  suffered  from  the  grantor,  except  rents  or 
services  that  may  be  expressly  reserved  by  sucli 
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deed,  as  also  for  the  quiet  enjoyment  thereof 
against  the  grantor,  his  heirs  and  assigns,  and 
from  the  claim  or  demand  of  all  other  persons 
whatsoever,  unless  limited  by  express  words  in 
such  deed. 

This  section  being  In  force  at  the  time, 
entered  into  and  became  a  part  of  the  agree- 
ment as  fully,  and  to  the  same  extent  as 
though  the  language  had  been  written  in 
the  body  of  the  contract.  It  provides'  that 
the  words  "grant,  bargain,  and  sell"  shall 
be  an  egress  covenant  of  seisin,  "unless 
limited  by  expre&s  words  In  the  contract." 
There  are  no  words  of  limitation  In  the  con- 
tract The  statute  had  been  construed  by  the 
Supreme  Court  of  Arkansas  long  before  It 
was  put  In  force  In  the  Indian  Territory. 
As  early  as  8  Ark.  in  Bird  t.  Smith,  at  page 
368,  that  court  said: 

"The  words,  'grant,  bargain,  and  seU,"  which 
are  used  in  the  deed  declared  upon,  are,  by  the 
statute  made  an  express  covenant  to  the  gran- 
tee, bis  heirs  and  assigns,  that  the  grantor  is 
seized  of  an  indefeasible  estate  in  fee  simple, 
*  *  *  unless  limited  by  express  words  in  such 
deed." 

As-  stated  before,  the  contract  of  sale  con- 
tained no  express  words  of  limitation,  and 
therefore  must  be  held  to  contain  full  cov- 
enant of  seisin. 

The  defendant  further  contends  that  the 
plaintiff  could  not,  after  the  defendant  was 
evicted  from  the  land,  secure  title  thereto 
and  require  him  to  accept  It  either  in  satis- 
faction of  plaintiff's  contract  of  warranty 
with  said  defendant,  or  in  mitigation  of  dam- 
ages, by  reason  of  breach  of  said  contract 

[2]  This  brings  us  squarely  to  the  que^ 
tion  whether  a  grantor,  conveying  with 
covenant  of  warranty,  and  title  falls,  can, 
after  eviction  of  the  grantee,  purchase  the 
outstanding  paramount  title,  and  thereby 
defeat  the  grantee's  right  to  recover  dam- 
ages for  failure  of  title,  or  avail  himself  of 
such  after-acquired  title  In  mitigation  of 
damages.  Upon  this  proposition  the  court 
Instructed  the  Jury  as  follows: 

"2.  You  are  instructed  as  a  matter  of  law: 
That  the  plaintiff  herein  at  the  time  of  the  con- 
veyance or  attempted  conveyance  of  the  lands 
mentioned  in  the  contract  and  deed  introduced 
in  evidence  herein  did  not  have  the  title  to  1,510 
acres  of  said  land,  and  that  there  was  outstand- 
ing against  said  land  better  and  paramount  ti- 
tle in  different  individuals.  That  of  said  1,510 
acres  the  title  to  1,160  acres  thereof  has  been 
perfected  in  the  plaintiff  herein,  which  said  per- 
fecting of  the  title  in  the  plaintiff  herein  would 
inure  to  the  benefit  of  this  defendant,  and  this 
leaves  a  balance  of  350  acres  of  said  land  to 
which  the  title  has  not  been  perfected.  It  is 
necessary  that  you  keep  in  mind  these  two 
amounts  of  land  in  order  that  you  may  under- 
stand thoroughly  the  instructions  of  the  court 
herein  given. 

"3.  lou  are  instructed  that  a  failure  of  title 
alone  is  not  sufficient  in  law  to  enable  the  de- 
fendant herein  to  recover  on  the  breach  of  war- 
ranty, alleged  by  him  in  his  petition,  but  in  or- 
der to  recover  damages  on  account  of  breach  of 
warranty  of  title  it  is  necessary  that  the  defend- 
ant go  further  and  show  that  he  has  been  evict- 
ed ;  that  is,  that  he  has  been  deprived  of  posses- 
sioD  of  enjoyment  of  said  premises  by  the  party 
holding  the  paramount  title  thereto.  To  consti- 
tute an  eviction  it  is  not  necessary  that  the  de- 


fendant herein  should  have  been  compelled  by 
lawful  process  or  by  force  to  quit  said  premis- 
es or  refrain  from  cutting  timber  thereon,  but  it 
is  only  necessary  that  he  was  notified  by  the  per- 
son holding  the  paramount  title  of  such  per- 
son's claims  to  said  land  and  that  thereupon 
he,  recognizing  said  claim,  the  defendant,  volun- 
tarily or  otherwise,  surrendered  the  possession 
of  said  timber  to  the  parties  so  claiming  said 
title  thereto,  or  refrained  from  going  upon  said 
land  and  removing  the  timber  therefrom." 

"5.  You  are  instructed  that  if  you  should  find 
from  a  preponderance  of  the  evidence  in  this 
case  that  the  defendant  has  been  evicted  from 
the  1,160  acres  of  timber  land,  or  any  part 
thereof,  then  it  will  become  necessary  for  you 
to  consider  the  <]uestion  of  the  subsequent  per- 
fecting of  the  title  to  said  l,l60  acres  of  tim- 
ber land  in  the  plaintiff.  However,  should  you 
find  from  a  preponderance  of  the  evidence  that 
there  was  an  eviction  of  the  defendant  from  all 
of  said  1A60  acres  of  timber  land,  or  any  part 
thereof,  then  as  to  that  {lart  of  said  1,160  acres 
of  timber  land  from  which  there  was  an  evic- 
tion, it  will  be  necessary  for  you  to  consider  the 
fact  of  the  i)erfectin$  of  the  title  to  said  lands 
in  the  plaintiff,  in  mitigation  of  the  defendant's 
damages,  if  any,  by  reason  of  the  failure  of  title 
to  said  timber  lands,  and  defendant's  subsequent 
eviction  therefrom,  and  yon  are  instructed  that 
in  the  event  you  should  find  from  a  preponder- 
ance of  the  evidence  that  the  defendant  was 
evicted  from  said  1,160  acies  of  land,  or  any 
part  thereof,  then  the  defendant  would  be  en- 
titled to  recover  against  the  plaintiff  such  dam-* 
ages  as  yon  may  find  him  entitled  to  receive  un- 
der the  instructions  of  the  court  herein  given 
you  relating  to  damages  in  this  action." 

"11.  If  you  should  find  the  defendant  entitled 
to  recover  damages  on  account  of  the  1,160  acres 
of  land  heretofore  mentioned  in  these  instruc- 
tions, in  determining  his  said  damages,  you 
should  take  into  consideration  all  of  the  facts 
and  circumstances  relating  thereto  as  disclosed 
by  the  evidence  in  this  case,  taking  into  con- 
sideration the  length  of  time  defendant  was  giv- 
en by  the  contract  between  plaintiff  and  defend- 
ant to  remove  said  timber,  and  the  length  of 
time  given  by  the  instruments  since  acquired 
by  the  plaintiff  to  remove  said  timber,  and 
award  the  defendant  such  damages,  if  any,  as 
he  may  have  suffered  by  reason  of  his  being  de- 
layed in  removing  said  timber  or  of  his  inabili- 
ty to  remove  the  same  within  the  time  provid- 
ed in  said  new  instruments  of  conveyance." 

It  is  plain  to  be  seen  from  these  Instruc- 
tions that  the  trial  court  took  the  position 
that  a  grantor,  conveying  with  covenant  of 
warranty,  where  title  falls,  can,  after  evic- 
tion of  the  grantee,  purchase  the  outstanding 
title,  and,  at  least,  avail  himself  of  such 
after-acquired  title  in  mitigation  of  damages. 
That  Is  evidently  the  theory  upon  which  the 
case  was  tried  in  the  lower  court 

We  cannot  give  onr  assent  to  this  doctrine. 
The  evidence  is  conclusive  that  defendant 
was  evicted  from  about  1,500  acres'  of  the 
timber  involved  long  before  this  suit  was 
commenced.  He  filed  his  answer  and  cross- 
petition  claiming  damages  for  failure  of 
title,  or  breach  of  contract,  on  the  2l6t  day 
of  January,  1911,  and  the  plaintiff  procured 
the  outstanding  title  to  1,160  acres  of  the 
timber.  In  September,  1912.  Upon  this  prop- 
osition, In  11  Cyc.  1137,  the  law  Is  laid  down 
as  follows: 

"If,  prior  to  the  eviction  of  the  grantee,  a 
grantor  of  land  with  covenant  of  warranty  par- 
chases  an  outstanding  title,  it  inures  to  his  own 
benefit  in  discharge  of  his  covenant;  but  where 
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k  gnuttor  pardiaseB  a  paramount  title  after  the 
•vlction  of  his  grantee,  such  title  does  not  in- 
vtn  to  bis  grantee  by  way  of  estoppel  without 
his  consent  so  as  to  defeat  his  right  to  sue  for 
breach  of  covenant  to  recover  damages,  nor  can 
the  grantor  avail  himself  of  it  in  mitigation  of 
damages." 

In  Blancbard  ▼.  Ellia,  1  Gray  (67  MasaJ 
195,  61  Am.  Dec.  417,  the  court  says: 

"Supposing  it  to  be  well  settled  that  If  a  new 
title  comes  to  the  grantor  before  the  eviction  of 
bis  grantee  it  would  inure  to  the  grantee,  and 
not  deciding,  because  the  case  does  not  require 
it,  whether  the  grantee,  even  after  eviction, 
might  elect  to  take  such  new  title,  and  the  gran- 
tor be  estopped  to  deny  it,  we  place  the  decision 
of  this  case  on  this  precise  ground,  that  where 
a  deed  of  land  has  been  made  with  covenants  of 
warranty,  and  the  grantee  has  been  wholly 
evicted  from  the  premises  by  the  title  para- 
mount, the  grantor  cannot,  after  such  entire 
eviction  of  the  grantee,  purchase  the  title  para- 
mount and  compel  the  grantee  to  take  the  same 
against  his  will,  either  in  satisfaction  of  cove- 
nant against  incnmbrances,  or  in  mitigation  of 
damages  for  the  breach  of  it" 

The  Supreme  Court  of  Ml8SisslK>lt  in 
Southern  PlantatlMi  Co.  v.  Kennedy  Heading 
Co.,  104  Mlsa  131,  61  South.  166,  states  the 
rale  as  follows: 

"It  is  true  that  U,  prior  to  eviction,  a  gran- 
tor of  land  with  a  covenant  of  warranty  pur- 
chases an  outstanding  title,  it  inures  to  the  bene- 
fit of  the  grantee  and  operates  aa  a  discharge  of 
the  warranty;  but  where  the  purchase  of  a 
paramount  title  is  made  by  the  grantor  after  the 
eviction  of  the  grantee,  or  after  auit  begun,  when 
the  grantee  has  the  right  of  instituting  a  suit 
without  actual  eviction,  he  cannot  compel  the 
grantee  to  accept  such  after-acquired  title  in 
satisfaction  of  the  covenant  of  warranty,  or  in 
mitigation  of  damages  for  the  breach  thereof." 

[3]  In  Mclnnis  t.  Lyman,  62  Wis.  191,  22 
N.  W.  405,  It  is  said: 

"If  a  grantor  assumes  to  convey  with  full 
covenants  of  warranty  unoccnpied  lands  to 
which  he  has  no  title,  there  is  at  once  a  con- 
structive eviction  of  tne  grantee  which  entitles 
him  to  the  same  remedies  that  he  would  be  enti- 
tled to  had  he  been  turned  out  of  the  actual 
possession  of  the  land  by  legal  process.  If,  in 
such  a  case,  the  grantor  subsequently  obtains  a 
good  title,  while  he  will  be  estopped  to  deny  the 
title  of  his  grantee,  yet  he  cannot  compel  the 
latter,  after  his  eviction  by  title  paramount,  to 
accept  such  after-acquired  title  in  satisfaction 
of  the  covenants  in  ms  deed  or  in  mitigation  of 
damages  for  the  breach  thereof." 

The  Supreme  Court  of  Minnesota,  in  Res- 
ser  v.  Carney,  52  Minn.  897,  54  N.  W.  89,  use 
the  following  language: 

"A  purchaser  of  vacant  real  estate,  receiving 
a  deed  thereof,  with  a  covenant  of  seisin,  from 
one  who  has  no  title,  the  covenant  being  wholly 
broken,  is  not  compelled,  at  least  after  he  has 
commenced  an  action  for  the  breach  of  the  cove- 
nant, for  the  recovery  of  the  purchase  money 
paid,  to  accept  a  title  which  his  grantor  may 
then  acquire." 

In  8  Washburn  on  Real  Estate  (6th  Ed.) 
1 1929,  we  find  this  rule : 

"The  cases  are  numerous  where  courts  have 
held  that  if  one  without  any  title  makes  a  deed 
of  land  with  covenants  of  warranty,  and  after- 
wards acquires  a  title  to  the  same,  it  will  inure 
to  the  grantee  and  covenantee  by  way  of  estop- 
peL  And  in  several  states  the  rule  is  recognis- 
ed by  statute.    The  effect  is  that  the  title  ac- 


quired by  the  grantor  who  has  conveyed  with 
warranty  inures,  eo  instant!  that  he  gains  the 
title,  to  his  grantee,  and  vests  in  him,  or  to  the 

g'antee  of  such  grantee  if  with  like  covenants, 
ut  if,  before  the  covenantor  acquires  a  title, 
the  covenantee  sue  for  a  breach  of  the  covenant 
of  seisin,  it  seems  that  he  could  not  defeat  that 
action  by  purchasing  in  the  title  and  tendering 
it  to  his  covenantee,  if  the  latter  refuse  to  ac- 
cept it" 

The  foregroing  authorities  fully  support  the 
contention  of  defendant  that  where  a  grantee 
under  a  warranty  deed  has  beoi  evicted  by 
title  paramount,  the  grantor  cannot,  by  pur- 
chasing such  outstanding  title,  oomi)el  the 
grantee  to  accept  the  same,  either  In  satisfac- 
tion of  the  covenant,  or  in  mitigation  of  dam- 
ages for  a  breach  of  it  The  instructions  of 
the  trial  court  upon  this  proposition  were 
erroneous,  and  clearly  prejudicial  to  the  de- 
fendant Counsel  for  plaintiff  dte  several 
authorities  to  support  their  contention  upon 
that  question,  but  they  are  not  in  point  The 
text  dted  by  counsel,  11  Cyc.  1169,  does  not 
include  the  question  of  eviction  before  pur- 
chase of  paramount  title.  The  same  may  be 
said  of  the  two  Elansas  cases,  Looney  v. 
Reeves,  5  Kan.  App.  279,  4S  Pac.  606,  and 
Kimball  T.'Bell,  49  Kan.  173,  30  Pac.  240. 

Another  coifitrolllng  question  involved  here- 
in is  the  fact  that  the  subsequently  acquired 
title  tendered  by  plaintiff  does  not  comply 
with  the  original  agreement  It  will  be  re- 
membered that  this  was  a  sale  of  the  timber, 
and  In  the  first  contract  the  defendant  was 
granted  ten  years  In  which  to  remove  It  from 
the  land,  while  in  the  after-acquired  title  the 
defendant  was  allowed  only  five  years,  and 
as  to  part  of  the  land  only  two  years.  The 
court  would  not,  and  could  not,  undertake 
to  make  a  new  contract,  nor  change  the  old 
one  for  the  parties,  nor  woold  It  attempt  to 
compel  the  defendant  to  accept  a  contract 
which  he  bad  never  made.  As  this  case  ia 
likely  to  be  tried  again,  we  suggest  that  in- 
struction No.  7  Is  not  a  correct  statement  of 
the  law,  under  section  27,  Mansfield's  Digest, 
supra ;  It  is  as  follows : 

"Yon  are  instructed  that  the  words  of  cove- 
nant used  in  the  deed  or  instrument  in  question 
are  what  are  known  as  a  covenant  of  general 
warranty,  the  legal  effect  of  which  is  that  the 
plaintiff  did  not  covenant  that  he  was  the  true 
owner  of  the  property  conveyed,  or  that  he  was 
the  owner  in  fee  simple  with  a  right  to  convey 
it,  but  only  that  he  would  protect  and  defend  the 
defendant  against  the  rightful  claims  of  all 
persons  thereafter  asserted." 

We  have  hereinbefore  fully  gone  into  the 
question  of  covenant  of  seisin  as  ccmtalned 
in  the  deed  contract,  and  under  the  law  aa 
laid  down  her^n,  that  instruction  Is  errone- 
ous and  pTeludl(^  to  the  rights  of  the  de- 
fendant 

For  the  several  reasons  herdn  ezpresaed, 
this  case  should  be  reversed,  and  remanded 
for  new  trial  in  accordance  herewith. 

PER  CURIAM.    Adopted  In  wholei. 
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(53  ou.  1)  

Bnj/INGS  HOTEL  CO.  et  aL  t.  OITI  OF 

ENID  et  aL    (Na  7816.) 
(Sapreme  Court  of  Oklahoma.    Jan.  11,  1916.) 

(Syllabui  ty  ik«  Court.) 

1.  MuNlCrPAI.  COBPOHATIONB  <S=>623  —  Ndi- 
BANCE  €=383  —  OKabteb  Powkbs  —  Abatb- 
iCBNT  OF  NuisAKO*— Injunction. 

A  municipal  corporation,  in  the  exercise  of 
a  power  granted  in  the  charter  "  •  •  *  to  de- 
fine what  shall  be  a  nuisance  in  the  city,  •  »  • 
and  to  abate  such  nuisances  by  summary  proceed- 
ings and  to  punish  the  authors  by  penalties,  fines 
and  imprisonment,"  may  not  invoke  the  aid  of  a 
court  of  equity  to  abate  a  nuisance  consisting  of 
a  rooming  house  where  Intoxicating  liquors  are 
■old  contrary  to  section  13,  c.  70,  Session  Iiaws 
1911,  and  the  city  charter,  and  defined  by  both 
to  be  a  nuisance. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  (t  1371-1874,  1383, 
1384;  Dea  Dig.  «=3€23;  Nuisance,  Cent  Dig. 
i  194;    Dec.  Dig.  «s»83.] 

(AMitiotua  8yaaiu$  5y  BUtorial  Bt«n.) 

2.  Words  and  Phba3K»— "StnocABT  Pbooexd- 
iwo." 

A  "spmmary  proceeding"  is  a  form  of  trial 
in  which  the  ancient  established  course  of  legal 
proceedings  is  disregarded.  In  no  case  can  a 
party  be  tried  summarily  unless  when  such  pro- 
ceedings are  authorized  by  legislative  authority, 
except,  perhaps,  in  cases  of  contempts ;  for  the 
common,  law  is  a  stranger  to  such  a  mode  of 
triaL  A  common  use  of  summary  proceedings 
is  in  the  enforcement  of  city  ordinances. 

[Ed.  Note.— For  other  definitions^  see  Words 
and  Phrases,  First  and  Second  Series,  Summary 
Proceeding.] 

Original  proceedings  for  writ  of  prohibi- 
tion by  the  BUllngs'  Hotel  Company  and 
others  against  the  City  of  Enid  and  others. 
Writ  Issued. 

John  F.  Curran  and  Hills  &  Manatt,  all  of 
Enid,  for  plaintiffs.  Harry  O.  Glasser,  of 
Enid,  for  defendants. 

TDBNER,  J.  This  is  an  original  proceeding 
for  a  writ  of  prohibition.  The  record  disclos- 
es that  on  October  22,  1915,  the  dty  of  Enid, 
a  municipal  corporation,  as  plaintiff,  and  on 
the  relation  of  its  city  attorney,  filed  in  the 
district  court  of  Garfield  county  a  petition 
alleging  that  the  Billings  Hotel  Company, 
Walter  Billings,  manager,  and  seven  others, 
petitioners  here,  were  maintaining  a  place 
within  the  corporate  limits  of  the  dty,  and 
were  there  selling  intoxicating  liquors  contra- 
ry to  law,  that  the  place  was  known  as  the  Bil- 
lings Hotel,  bnt,  in  fact,  was  a  mere  rooming 
bouse,  that  the  same  was  a  nuisance  as  de- 
fined by  an  ordinance  of  the  city,  and  prayed 
for  a  temporary  injunction  restraining  i)etl- 
tloners  from  operating  the  same,  and  that  the 
sheriff  of  Garfield  county  take  possession 
and  lock  it  up.  All  of  which  the  court  did, 
without  notice  or  bond  to  petitioners,  on 
October  10,  1915,  and  in  said  order  set  No- 
vember 10, 1915,  at  Cherokee,  as  the  time  and 
place  when  and  where  said  temporary  in- 
junction would  come  on  for  final  hearing. 


On  November  4,  1915,  came  petitioners  and 
moved  the  court  to  dissolve  the  temporary  in- 
junction, for  certain  reasons  stated  in  the 
motion,  and  when  the  court  in  chambers 
heard  the  same  and  refused  so  to  do,  and 
overruled  the  motion,  this  proceeding  was 
commenced. 

[1]  Assuming  the  things  were  done  as 
charged  in  the  city's  petition,  and  that  the 
place  where  done  was  a  public  nuisance 
within  the  contemplation  of  section  13,  c. 
70,  Sess.  Laws  1911,  yet,  as  the  act  further 
provides: 

"The  Attorney  General,  county  attorney,  or 
any  officer  charged  with  ttte  enforcement  of  any 
of  the  provisions  of  this  act,  of  the  county  where 
such  nuisance  exists,  or  is  kept,  or  is  maintained, 
may  maintain  an  action  in  the  name  of  the  state 
to  abate  and  perpetually  enjoin  the  same  " 

— ^It  is  contended  that  the  court  was  without 
jurisdiction  to  entertain  the  city's  suit,  for 
the  reason  that  the  same  was  not  brought 
in  the  name  of  the  state  on  relation  of  the 
Attorney  General,  as  required  by  the  act, 
but  was  brought  by  the  dty  on  relation  of 
its  dty  attorney.  On  the  other  hand,  the 
city  attorney  disclaims  any  intention  of 
proceeding  under  said  act  Instead  he  says 
the  dty  relies  on  its  right  to  maintain  the 
action,  "as  a  body  politic,  under  the  authority 
conferred  by  law  upon  the  municipal  corpora- 
tion through  the  charter  granted  to  the  dty 
of  Enid  by  the  state  of  Oklahoma."  Quot- 
ing his  entire  contention.  It  is:  . 

"That  the  dty  of  Enid  has  the  power  under 
the  authorit?  delected  to  the  dty  oy  the  state 
to  proceed  in  equity,  by  way  of  injunction,  to 
abate  a  public  nuisance.  It  will  be  contended 
that  this  authority  is  to  be  found  in  the  city 
charter,  wherein  authority  is  delegated  to  the 
city,  by  section  28,  of  artide  3  of  the  Enid  city 
charter,  'to  define  what  shall  be  nuisances  in 
the  dty,  and  within  three  thousand  feet  of  the 
corporation  lines,  outside  of  the  dty  limits,  and 
to  abate  such  nuisances  by  summary  proceed- 
ings and  to  punish  the  authors  thereof  by  penal- 
ties, fines  and  imprisonment,'  together  with  the 
further  grant  of  power  in  sedion  3  of  artide  3 
of  said  charter  to  prohibit  dramshops,  drink- 
ing saloons,  and  other  places  where  intoxicating 
liquors  are  sold.' 

"That,  pursuant  to  this  authority,  the  dty  of 
Enid  has,  by  section  4  of  Ordinance  677,  art 
84,  re-enaded  a  transcrii)t  of  the  state  law  rel- 
ative to  nuisances  resulting  from  the  wrongful 
acts  of  any  person  who  may  engage  in  the  manu- 
facture, sale,  barter,  piring  away,  or  otherwise 
furnishing  of  intoxicating  liquors  contrary  to  law 
in  a  given  place.  There  is  no  method  provided 
in  the  dty  ordinance  for  the  summary  abatement 
of  any  such  nuisances  existing  within  the  city  of 
Enid,  and  neither  is  there  any  state  law  au- 
thorizing the  summary  abatement  of  this  class  of 
nuisances  by  any  state  officer.  By  the  laws  of 
Oklahoma  (section  4257,  Harris-Day  Code)  the 
remedies  against  a  public  nuisance  are:  (1)  In- 
dictment or  information;  (2)  a  civU  action;  (3) 
abatement  And  by  section  4260,  Harris-Day 
Code,  a  public  nuisance  may  be  abated  by  any 
public  body  or  officer  authorized  thereto  by  law. 
Therefore  it  must  appear  that  the  dty  of  Enid, 
being  a  body  politic,  and  having  the  authority 
conferred  upon  it  by  the  state  of  Oklahoma, 
through  its  charter,  to  abate,  by  summary  pro- 
ceedings, any  nuisance  within  the  dty  of  Ejnid, 
would  have  the  right  to  appeal  to  the  courts  of 
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equity  In  its  corporate  name  to  abate,  by  Injnnc- 
tion,  a  snnimary  proceeding,  any  nuisance  wholly 
within  the  city  and  particularly  offensive  to  the 
citizens  thereof,  and  this  authority  seems  clear 
without  any  discussion  of  any  state  laws  rela- 
tive to  the  liquor  question." 

In  other  words,  if  we  catch  the  point,  It 
Is  the  contention  of  the  city  attorney  that  the 
city,  pursuant  to  section  28,  art  3,  of  its 
charter,  by  section  4  of  Ordinance  677,  re- 
enacted  the  state  law  defining  a  nuisance  as 
contained  in  section  13,  supra,  that  the  place 
in  question  falls  within  its  terms,  and  that, 
having  so  declared  it  to  be,  the  city  has  the 
right  to  abate  It  by  injunction  pursuant 
to  its  grant  of  power  contained  in  said  sec- 
tion 28,  authorizing  the  city,  "  •  •  •  to 
define  what  shall  be  nuisances  In  the  city, 
•  •  •  and  to  abate  such  nuisances  by  sum- 
mary proceedings,  and  to  punish  the  authors 
thereof  by  penalties,  fines  and  imprison- 
ment" Not  so.  A  grant  of  power  to  abate 
a  nuisance  by  summary  proceedings  con- 
fers no  power  on  the  city  to  proceed  to  abate 
it  by  injunction  In  a  court  of  equity.  This 
for  the  reason  that  a  suit  in  equity  is  not  a 
summary  proceeding. 

[2]  A  summary  proceeding  Is  defined  by 
Bouvler  to  be: 

"A  form  of  trial  in  which  the  ancient  estab- 
lished course  of  legal  proceedings  is  disregarded, 
especially  in  the  matter  of  trial  by  jury,  and,  in 
the  case  of  the  heavier  crimes,  presentment  by  a 
grand  jury.  In  no  case  can  a  party  be  tried 
summarily,  unless  when  such  proceedings  are  au- 
thorized by  legislative  authority,  except  perhaps 
in  cases  of  contempts ;  for  the  common  law  is  a 
stranger  to  such  a  mode  of  triaL" 

27  Am.  &  Eng.  Ena  of  Law  (2d  Ed.),  at 
page  375,  says: 

"A  common  use  of  summary  proceedincs  is  in 
the  enforcement  of  city  ordinances.  Both  in 
Kngland  and  the  United  States  statutes  have 
been  enacted  conferring  the  power  upon  munici- 
pal tribunals  sitting  witliin  the  bounds  of  the 
municipal  cori>oration  of  enforcing  the  ordinanc- 
es or  by-laws  of  the  corporation  in  summary  pro- 
ceedings. These  proceedings  for  the  punishment 
of  offenders  against  the  ordinances,  which  are 
made  in  virtue  of  the  implied  or  incidental  pow- 
er of  the  corporati(Hi,  or  in  the  exercise  ot  its 
legitimate  police  authority,  for  the  preservation 
01  peace,  good  order,  safety,  and  health,  and 
which  relate  to  minor  acts  and  matters,  are  not 
usually  or  properly  regarded  as  criminal,  and 
hence  are  not  in  contravention  of  the  constitu- 
tional guaranty  of  trial  by  jury  in  criminal 
cases." 

From  all  of  which  we  learn  that  the  city, 
under  its  charter,  can  abate  the  alleged  nui- 
sanse  witMn  Its  borders  by  proceeding  against 
its  authors  in  its  municipal  courts  in  a 
summary  way,  and,  when  convicted  for  a 
violation  of  its  ordinance  defining  a  nuisance, 
may  impose  on  them  the  penalty  prescribed 
thereby.  By  authorizing  the  city  thus  to 
proceed  such  grant  of  power  excludes  the 
idea  that  the  city  is  empowered  to  proceed  in 
any  other  manner,  to  wit,  by  a  suit  in  equity, 
to  restrain  a  nuisance  as  is  here  attempted. 
Besides,  the  grant  of  power  contained  in 
section  3,  art  3,  of  the  charter  "to  prohibit 
^mshops,  drinking  saloons,  and  other  places 


wherein  other  Intoxicating  liquors  are  sold, 
and  to  close  variety  theaters  when  necessary, 
expedient  or  advisable,"  containing,  as  It 
does,  a  grant  of  power  to  close  variety  thea- 
ters, would  seem  to  exclude  the  idea  of  a 
grant  of  power  to  the  city  to  close  a  nuisance 
such  as  this  is  alleged  to  be  or  to  deal  with 
It  at  all  except  in  the  manner  stated.  And. 
when  we  note  that  Rev.  Laws  1910,  f  4260, 
declares  that  "a  public  nuisance  may  be 
abated  by  any  public  body  or  officer  author- 
ized thereto  by  law,"  and  Rev.  Laws  1910. 
{  4881,  says,  "An  injunction  may  be  granted 
in  the  name  of  the  state  to  enjoin  and  snpress 
the  keeping  and  maintaining  of  a  common 
nuisance.  The  petition  therefor  sliaU  be  veri- 
fied by  the  county  attorney  of  the  proper 
county,  or  by  the  Attorney  General,  upon  in- 
formation and  belief,  and  no  bond  shall  be 
required,  but  the  county  shall,  in  all  other 
respects,  be  liable  as  other  plaintiffs," 
we  are  more  than  ever  satisfied  that  the  idea 
that  the  city  may  maintain  this  suit  is  ex- 
cluded. In  State  ex  rel.  Haskell  t.  Huston, 
21  Okl.  782,  97  Pac.  982,  we  said: 

"When  one  person  or  class  of  persona  is  named 
in  a  power  of  attorney,  or  in  uk  of  the  lawmak- 
ing power,  as  being  authorized  to  do  a  certain 
thing  therein  named,  all  other  persons  are  there- 
by excluded  from  doing  the  same  thing  as  ef- 
fectually as  if  they  were  positively  forbidden." 

City  of  Ottumwa  v.  Chinn  et  al.,  75  Iowa. 
405,  39  N.  W.  670,  was  a  suit  in  equity  by  the 
city  to  enjoin  a  public  nuisance.  The  suit 
was  based  upon  Code  Iowa,  (  466,  which  au- 
thorized cities  and  towns  "to  prevent  injury 
or  annoyance  from  anything  dangerous,  of- 
fensive, or  unhealthy,  and  to  cause  any  nui- 
sance to  be  abated,"  and  section  482,  wtilch 
authorized  them  to  pass  ordinances  for  carry- 
ing Into  effect  the  powers  conferred  by  sec- 
tion 456  and  other  sections,  and  in  which  it 
was  held  that  a  civil  action  in  equity  could 
not  be  maintained  under  the  powers  granted 
in  those  sections  In  the  name  of  the  city  for 
the  abatement  of  a  nuisance;  "the  method 
contemplated  by  the  statute  being  by  ordi- 
nance and  criminal  prosecution."  In  the 
opinion  it  is  said: 

"It  is  insisted  by  arypellant  that  section  456 
of  the  Code  confers  the  right  to  maintain  this 
action.  That  section  gives  to  cities  and  towns 
organized  under  the  general  laws  of  the  state 
'power  to  prevent  injury  or  annoyance  from  any- 
thing dangerous,  offensive  or  unhealthy,  and  to 
cause  any  nuisance  to  be  abated.'  It  is  claimed 
by  appellant  that  this  power  may  be  exercised 
in  any  manner  which  the  corporation  may  think 
best,  and  that,  since  it  may  sue  and  be  sued,  it 
can  accomplish  the  purpose  of  the  statute  by 
means  of  an  action  in  court  *  *  *  It  is  a 
general  proposition  of  law  that  municipal  corpo- 
rations have  and  can  exercise  only  these  powers 
granted  in  express  words ;  those  necessarily  im- 
plied or  incident  to  the  powers  expressly  grant- 
ed ;  and  those  essential  to  the  purposes  of  the 
corporation.  Clark  v.  City  of  Davenport,  14 
Iowa,  r)00 ;  1  Dill.  Mun.  Corp.  8  55 ;  Hangar  v. 
City  o!  Dcs  Moines.  52  Iowa,  194,  2  N.  W.  1105 
[35  Am.  St.  Rep.  266].  Section  482  of  the  Code 
authorizes  cities  and  towns  to  make  and  publish 
ordinances,  not  inconsistent  with  the  laws  of  the 
state,  for  carrying  into  effect  or  discharging  the 
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powers  conferred  by  section  456  and  other  sec' 
tions  of  the  same  chapter.  The  ordinary  method  > 
of  abating  a  public  nnisance  and  punishing  its 
author  is  by  criminal  proceedings.  Mayor  ▼. 
Canal  Co.  [12  Pet.  99,  0  D.  Ed.  1012],  supra. 
'Though  the  jurisdiction  of  equity  in  restraint 
of  public  nuisances  is  well  established,  it  will 
not  be  exercised  where  the  object  sought  can  be 
as  well  attained  in  ordinary  tribunals,  unless 
upon  the  application  of  one  wbo  suffers  a  per- 
sonal injury  aside  from  the  injury  to  the  pub- 
lic' 1  High,  Inj.  g  761.  The  petition  in  this 
case  charges  a  nuisance  within  the  meaning  of 
section  4089  of  the  Code.  The  remainder  of  the 
chapter  in  which  that  section  appears  provides 
for  the  abatement  of  the  nuisance  and  the  pun- 
ishment of  the  one  who  cansed  it.  So  far  as  the 
petition  shows,  the  rights  of  the  general  public 
may  be  fully  protected  by  ordinary  criminal  pro- 
ceedings. The  plaintiff  does  not  appear  to  be 
especially  affected  by  the  nuisance,  but  bases  its 
demand  for  relief  upon  the  alleged  fact  that  it  is 
injurious  to  its  citizens.  Tbese,  however,  con- 
stitute a  part  of  the  general  public.  Plaintiff 
is  not  authorized  to  bring  an  action  for  the  ben- 
efit of  the  public,  and  has  failed  to  bring  itself 
within  the  provision  of  section  3831  of  the  Code. 
In  view  of  the  general  provisions  of  the  statute, 
relating  to  public  nuisances,  we  conclude  that 
the  abatement  contemplated  by  section  466  of 
the  Code  was  to  be  effected  by  the  direct  action 
of  the  corporation  itself,  as  through  the  medium 
of  an  ordinance,  rather  than  by  equitable  pro- 
ceedings in  court." 

None  of  the  cases  cited  by  the  dty  are  In 
conflict  with  the  Iowa  case  and  what  we 
have  said.  Village  of  Pine  City  t.  Munch, 
42  Minn.  842,  44  N.  W.  197,  6  L.  B.  A.  763, 
cited  by  the  dty  in  support  of  its  contention, 
was  a  suit  in  equity  brought  by  the  village 
to  restrain  defendants  from  draining  iitt  a 
lH>nd  within  the  village  limits  in  the  hot 
months  of  summer,  thereby  converting  the 
overflowed  land  into  a  marshy  swamp,  and 
causing  the  decayed  vegetable  matter  on  the 
bottom  of  the  pond  to  create  sickness.  The 
village  secured  the  relief,  and  the  case  was 
afllrmed  by  the  Supreme  Court  of  Minnesota, 
for  the  reason  that  the  charter  of  the  village 
expressly  conferred  the  power  to  bring  the 
suit.  Stating  the  general  rule,  the  court 
said: 

.  "It  is  undoubted  law  that,  except  in  the  case 
of  a  privbte  person  sustaining  an  injury  special 
in  kind,  a  bill  to  restrain  an  existing  or  threat- 
ening public  nuisance  by  injunction  will  only  lie 
at  the  suit  of  the  state,  or  of  some  proper  officer 
or  body,  as  the  authorized  representative  of  the 
state.  It  must  also  be  conceded  that  a  municipal 
corporation  has  no  control  over  nuisances  within 
its  corporate  limits,  except  such  as  is  conferred 
upon  it  by  its  charter  or  general  laws." 

After  which  the  court  proceeded  to  draw 
from  the  charter  a  grant  of  power  sufficient 
to  maintain  the  suit,  thus: 

"But  these  propositions  are  not,  in  our  judg- 
ment, decisive  of  this  case.  The  plaintiff  is  a 
village  incorporated  under  Special  Laws  1881, 
c  38.  Chapter  4  of  this  act,  which  defines  the 
general  powers  of  the  common  council  of  the 
village,  provides  that  they  shall  have  authority, 
by  ordinances,  resolutions,  or  by-laws:  '(25) 
To  remove  and  abate  any  nuisance  Injurious  to 


-the  pnbUc  health';    '(27)  To  do  all  acts  and 

make  all  regulations  which  may  be  necessary 
and  expedient  for  the  preservation  of  health  or 
the  suppression  of  disease.'  And  section  5  of 
chapter  4  of  the  act  provides  that  'the  powers 
conferred  upon  the  council  to  provide  for  the 
abatement  of  any  nuisance  shall  not  bar  or  hin- 
der prosecutions  or  proceedings  in  court  accord- 
ing to  law.'  Under  these  grants  of  power  un- 
doubtedly the  common  council  could  pass  an  or- 
dinance prohibiting  or  abating;  the  nnisance  com- 
plained of,  and  provide  for  its  enforcement  by 
appropriate  penalties.  In  fact,  they  did  pass  an 
ordinance  prohibiting  drawing  off  the  water  in 
the  pond  below  a  certain  depth,  which,  however, 
the  defendants  have  disobeyed.  Is  the  plaintiff, 
in  the  matter  of  remedies  for  the  abatement  of  a 
nuisance  in  such  cases,  limited  to  the  enforce- 
ment of  the  penalties  prescribed  by  ordinance, 
or  may  it  resort  to  a  court  of  equity  to  restrain 
or  abate  it?" 

Whereupon  the  court  held  that  a  resort  to 
a  court  of  equity  was  granted  to  the  dty  .in 
the  charter,  and  affirmed  the  case.  It  is 
clear  that,  had  the  charter  in  that  case  failed 
to  contain  a  suffldent  grant  of  power  to  en- 
able the  village  to  bring  the  suit,  such  relief 
would  have  been  denied. 

Neither  is  City  of  Huron  v.  Bank  of  Volga, 
8  8.  D.  449,  66  N.  W.  816,  dted  by  the  dty, 
in  conflict  with  what  we  have  said,  but  rath- 
er In  line.  That  was  a  suit  by  the  dty  In  a 
court  of  equity,  against  a  private  corporation, 
to  abate  a  public  nuisance  within  the  conflnes 
of  the  dty.  It  consisted  of  a  large  wooden 
structure  owned  by  the  defendant,  situated 
conspicuously  upon  a  public  business  street, 
and  which  had  been  partially  destroyed  by 
fire.  The  dty  prevailed,  but  did  so  in  virtue 
of  a  grant  of  power  contained  in  its  charter. 
After  stating  the  general  rule  to  be: 

"While  a  private  person  is  not  authorized  to 
maintain  an  action  unless  specifically  injured,  a 
dty  council,  being  the  governmental  agency  to 
whom  the  inhabitants  of  a  munidpality  have  a 
right  to  look  in  a  proper  case  for  protection  from 
the  evil  effects  of  a  public  nuisance,  may,  when 
authorized  so  to  do,  resort  to  indictment,  a  civil 
action,  or  abatement,  according  to  the  exigendes 
of  the  particular  case" 

— ^the  court  went  on  to  say: 

"&ut,  in  our  opinion,  section  4688  of  the  Com- 
piled Laws,  when  considered  with  respondent's 
dty  charter,  reasonably  construed,  authorizes 
the  proper  authorities  to  apply  in  a  case  like  the 
present  to  a  court  of  equity  for  aid  in  the  en- 
forcement of  its  general  power  'to  restrain,  pro- 
hibit, and  suppress  nuisances  at  common  law.'  " 

For  bow  could  the  court  hold  otherwise 
when  the  grant  of  power  to  restrain  implied 
the  power  to  invoke  the  power  of  a  court  of 
equity  so  to  do. 

We  are  therefore  of  the  opinion  that,  as 
the  dty's  charter  contains  no  grant  of  power 
authorizing  the  dty  to  restrain  a  nuisance 
within  its  borders,  the  dty  may  not  invoke 
the  powers  of  a  court  of  equity  so  to  do,  and 
that  the  writ  should  run.     . 

It  Is  00  ordered.    All  the  Justioea  concur. 
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BRADER  T.  JAMES.     (No.  4721.) 
(Supreme  Court  of  Oklahoma.    Jan.  11,  1916.) 

(Byllabu*  by  the  Court.) 

1.  IRDIABS    «=9l5— AixoTMBNT— Deed    Con- 
TKTINO  Irhebitbd   Lands— Vauditt. 

Section  22  of  the  act  of  Congress  of  April 
26,  1906  (34  Stat  at  I*  137,  c  1876),  givrng 
to  the  adult  heirs  of  any  deceased  Indian  of 
either  of  the  Five  Civilized  Tribes  whose  selec- 
tion has  been  made,  or  to  whom  a  deed  or  pat- 
ent has  been  issued  for  his  or  her  share  of  the 
land  of  the  tribe  to  which  he  or  she  belones  or 
belonged,  authority  to  sell  and  convey  the  landa 
inherited  from  such  decedent,  but  which  further 
provides,  "All  conveyances  made  under  this  pro- 
vision by  heirs  who  are  full-blood  Indians  are 
to  be  subject  to  the  approval  of  the  Secretary 
of  the  Interior,  under  such  rules  and  regulations 
as  he  may  prescribe,"  renders  void  a  deed  to 
inherited  lands,  whether  surplus  or  homestead, 
allotted  during  the  lifetime  of  a  deceased  full- 
blood  Choctaw,  who  died  prior  to  the  date  of 
the  passage  of  the  act,  where  the  heir,  an  adult 
full-blood  Choctaw,  attempted  to  convey  by 
deed,  on  August  17,  1907,  without  obtaining  the 
approval  of  the  Secretary  of  the  Interior  to  such 
conveyance. 

[Ed.  Note.— For  other  cases,  see  Indians,  Cent. 
Dig.  §§  17,  29,  34,  87-44;  Dec.  Dig.  «=>15.] 

2.  Indians    «=>15 — Indian    Lands— Convey- 
ance BY  Fuix-Blood  Indian  Heib  —  Ar- 

PBOVAI> 

The  title  to  the  lands  in  controversy  bein^, 
at  the  date  of  the  passage  of  the  act  of  April 
26,  1906,  in  the  defendant  in  error,  any  con- 
veyance thereafter  made  by  her  was  controlled 
by  the  law  then  in  force ;  and  as  such  law  pro- 
vided that  a  conveyance  by  a  full-blood  Indian 
heir  was  subject  to  the  approval  of  the  Secre- 
tary of  the  Interior,  and  such  approval  not 
having  been  secured,  the  deed  was  void. 

[Ed.  Note. — For  other  cases,  see  Indians,  Cent. 
I>i«.  il  17,  29,  34,  37-44 ;   Dec.  Dig.  *»16.] 
&  Indians  <S=>2  —  Guakdianship  —  Tebiq- 

NATION— POWEB  OF  CONOBESS. 

Congress,  in  pursuance  of  the  long-estab- 
lished policy  of  the  government,  has  a  right  to 
determine  for  itself  when  the  guardianship 
which  has  been  maintained  over  the  Indian 
diaU  cease. 

[Ed.  Note. — For  other  cases,  see  Indians, 
Cent.  Dig.  §§  2,  3 ;    Dec.  Dig.  <S=>2.] 

4.  Indians  €=»15— Auenation  or  Inhebited 
AixoTTED  Lands  —  Appboval  —  Powe^  or 

OONOBESS. 

Congress,  in  the  exercise  of  its  constitu- 
tional authority,  and  while  the  guardianship 
relation  over  full-blood  Indians  continues,  may 
impose  restrictions  on  full-blood  Indian  heirs, 
requiring  that  conveyances  by  them  of  inherited 
allotted  lands  be  approved  by  the  Secretary  of 
the  Interior:  and  this,  notwithstanding  the 
restrictions  imposed  by  prior  legislation  have 
expired  by  limitation,  or  by  the  death  of  the 
allottee. 

[Ed.  Note. — For  other  cases,  see  Indians, 
Cent.  Dig.  8$  17,  29,  84,  87-44;  Dec.  Dig. 
«=»15.] 

5.  Indians  €=>15— Ai.ienation  of  Inhebited 
Allotted   Lands — Guabdianship. 

The  Acts  of  Congress  of  July  1,  1902  (32 
Stat  at  L.  Oil,  c.  1362),  April  26,  1906  (34 
Stat  at  L.  137,  c.  1876),  June  16,  1906  (84 
Stat  at  L.  267.  a  3835),  and  May  27,  1908  (35 
Stat  at  Ia.  812,  c.  199),  pertaining  to  the  af- 
fairs of  the  Chickasaw  and  Choctaw  Indians, 
and  the  Enabling  Act  evince  no  intention  on  the 
part  of  the  United  States  to  discontinue  or  sur- 
render, but  on  the  contrary,  to  continue  its  re- 
lation of  guardianship  over  full-blood  Choctaw 


dnd  Chickasaw  Indians,  in  respect  to  the  alieiia- 
tion  by  them  of  inherited  allotted  lands. 

[Ed.  Note.— Ebr  other  cases,  see  Indiana, 
Cent  Dig.  {i  17,  29,  34,  37-44;   Dec:  Dig.  «=» 

16.) 

6.  Indians  «=>15— Alienation  or  Inhebited 
Allotted  Lands— Resteictions — Validity 
OF  Statute— Impaibment  or  Rights. 

The  rights  of  fuU-blood  (Thoctaws,  who  were 
made  citizens  of  the  United  States  by  the  act  of 
March  3,  1901  (31  Stat  at  L.  1447,  c  868). 
with  all  the  rights,  privileges,  and  immunities 
of  such  citizens,  were  not  unconstitutionally  im- 
paired by  Act  April  26,  1906,  par.  22,  im- 
posing restrictions  upon  the  alienation  by  tbera 
of  inherited  allotted  lands,  notwithstanding  that 
prior  to  the  passage  of  the  act  the  lands  so  in- 
herited, or  a  part  thereof,  may  have  been  free 
of  all  restrictions. 

[Ed.  Note.— For  other  cases,  see  Indiana, 
Cent  Dig.  JJ  17,  29,  34,  37-44;  Dec  Dig. 
"SsslS.l 

Hardy,  J.,  dissenting. 

Error  from  District  Conrt,  Choctaw  Oona- 
ty;  A.  H.  Fersuson,  Judge. 

Action  by  Rachel  James,  n^  Reeves, 
against  J.  .H.  Brader.  Judgment  for  plain- 
tltr,  and  defoadant  brings  error.    Affirmed. 

Downs  &  Ellis  and  E.  A.  Blytbe,  all  of 
Hugo,  for  plaintiff  in  error.  Works  &  Oop- 
ping,  of  Hugo,  for  defendant  In  error.  C  C 
Hemdon,  of  Tulsa,  Tlbbetts  &  Green,  of 
Guthrie,  B.  A.  Ledbetter,  of  Ardmore,  Joseph 
P.  Rosslter  and  J.  O.  Wr^ht,  both  of  Okemab, 
and  EX  E.  Hood,  of  Shawnee,  amid  cariae. 

SHARP,  J.  On  October  27,  1905,  Cerena 
Wallace,  a  full-blood  Choctaw  Indian,  died, 
leaving  as  her  sole  surviving  heir  at  law  her 
daughter,  Rachel  James,  nte  Reeves,  the  de- 
fendant in  error.  Thereafter,  and  on  tbe  ITth 
day  of  August,  1907,  said  defendant  In  error, 
a  full-blood  Choctaw,  Joined  by  her  husband, 
Davis  James,  attempted  to  convey  by  war- 
ranty deed  a  part  of  the  lands  inherited  by 
her  from  her  deceased  mother,  the  lands  sold 
constituting  the  homestead  allotment  of  160 
acres  and  40  acres  of  the  surplus  allotment 
On  the  13tb  day  of  September,  1909,  the 
purchaser,  Tlllle  Brader,  for  the  considera- 
tion of  $1,  executed  to  the  plaintiff  In  error, 
J.  H.  Brader,  a  quitclaim  deed  to  said  land. 
The  deed  executed  by  Rachel  James  and  her 
husband  to  Tillie  Brader,  was  never  approved 
by  the  Secretary  of  the  Interior,  neither  does 
it  appear  that  It  was  ever  presented  for  ap- 
proval. On  August  28,  1912,  Rachel  James 
instituted  in  the  district  court  of  Choctaw 
county  an°  action  at  law  to  recover  the  pos- 
session of  said  land,  and  for  the  use  and  oc- 
cupation thereof  during  the  time  the  same 
was  occupied  by  defendant,  Brader.  Trial 
being  had,  judgment  was  awarded  plalntitr 
for  the  possession  of  the  land  and  for  $250, 
which  sum  the  court  found  to  be  the  reason- 
able rental  value  of  the  property,  after  cred- 
iting tbe  defendant  with  the  value  of  all 
improvements  which  he  had  erected  thereon. 

The  record  before  us  fairly  presents  these 
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questions:  (1)  Could  Rachel  James,  a  fnll- 
blood  Choctaw  Indian,  on  and  after  the  26th 
day  of  AprU  1906,  and  before  May  27,  1908, 
convey  the  lands  Inherited  by  her  from  her 
mother,  who  was  a  full-blood  Choctaw  In- 
dian, and  which  lands  had  been  allotted  to 
her  during  her  lifetime,  so  as  to  give  a  good 
title  to  the  purchaser,  without  the  convey- 
ance being  approved  by  the  Secretary  of  the 
Interior;  ^  if  the  legislation  of  Congress 
undertook  to  make  such  conveyances  valid 
only  when  approved  by  the  Secretary  of  the 
Interior,  is  It  constitutional? 

[1,2]  The  allotment  made  to  Cerena  Wal- 
lace was  under  authority  of,  and,  originally 
in  the  matter  of  alienation,  controlled  by, 
sections  12,  15,  and  16  of  the  Supplemental 
Agreement  with  the  Ghoctaws  and  Chlcka- 
saws  of  July  1,  1902  (32  Stat  at  L.  641,  c. 
1362).  According  to  section  12  of  said  agree- 
ment, it  was  provided  that  each  member  of 
said  tribes  should,  at  the  time  of  the  selection 
of  his  allotment,  designate  as  a  homestead 
out  of  said  allotment  lands  equal  in  value  to 
160  acres  of  the  average  allottable  land  of 
the  Choctaw  and  Chickasaw  Nations,  as  near- 
ly as  might  be,  which  should  be  inalienable 
'during  the  lifetime  of  the  allottee,  not  ex- 
ceeding 21  years  from  the  date  of  certificate 
of  allotment,  and  that  separate  certificate 
and  patent  should  Issue  for  said  homestead. 
As  to  the  surplus  allotment,  it  was  provided 
by  section  16  that  all  the  lands  allotted  to 
the  members  of  sftid  tribes,  except  such  land 
as  was  set  aside  to  each  for  a  homestead,  as 
therein  provided,  should  be  alienable  after 
the  Issuance  of  patent  as  follows:  One-fourth 
in  acreage  in  one  year,  one-fourth  in  acreage 
In  three  years,  and  the  balance  in  5  years; 
in  each  case  from  date  of  patent ;  provided, 
that  such  land  should  not  be  alienable  by  the 
allottee  or  his  heirs,  at  any  time  before  the 
expiration  of  the  Choctaw  and  Chickasaw 
tribal  governments,  for  less  than  its  apprais- 
ed value.  In  section  16  it  was  provided  that 
lands  allotted  to  members  should  not  be  af- 
fected or  incumbered  by  any  deed,  debt  or 
obligation  of  any  character,  contracted  prior 
to  the  time  at  which  said  land  might  be 
alienated  under  said  act,  nor  should  said 
land  be  sold  except  as  therein  provided.  It 
will  be  observed  that  the  homestead  lands 
were  Inalienable— 

"during  the  lifetime  of  the  allottee,  not  ezceed- 
iDg  21  years  from  the  date  of  certificate  of  al- 
lotment" 

The  period  of  restriction  was  thus  definite- 
ly limited,  and  the  cflear  implication  is  that 
when  the  prescribed  period  expired,  the  lands 
were  to  become  alienable;  that  is,  by  the 
heirs  of  the  allottee  npon  his  death,  or  by 
the  allottee  himself  at  the  end  of  21  years. 
Thus,  with  respect  to  homestead  lands,  the 
Supplemental  Agreement  imposed  no  restric- 
tion upon  alienation  by  the  heirs  of  a  deceas- 
ed allottee.  This  was  the  view  taken  in  Mul- 
len et  aL  ▼.  United  States,  224  U.  S.  448,  32 
Sup.  Ct  404,  66  li.  Ed.  834,  where  It  was 
164  P.— 86 


said  that,  where  lands  were  allotted  to  a  liv- 
ing member  of  the  tribe,  upon  his  death  the 
homestead  portion  thereof  descended  free  of  - 
restrictions.  When  the  40  acres  of  surplus 
allotment  became  alienable  it  is  impossible  to 
determine  from  the  record;  neither,  as  we 
shall  presently  see,  is  it  important  to  a  de- 
termination of  the  case.  Some  16  months 
prior  to  the  conveyance  by  Rachel  James,  ■ 
Congress  passed  the  act  of  April  26,  1906  (34 
Stat  at  Jm  p.  137,  c.  1876).  From  this  act  It 
appears  that  Congress  had  undertaken  to 
make  new  provisions  for  the  protection  of 
full-blood  Indiana  of  the  Five  Civilized  Tribes, 
and  to  place  them,  as  to  the  alienation,  dis- 
position, and  Incumbrance  of  their  Hands,  un- 
der restrictions  such  as  to  operate  to  protect 
them,  and  to  require  the  Secretary  of  the 
Interior  to  approve  conveyances  ot  certain 
classes  of  Indians,  in  order  that  they  might 
part  with  lands  of  the  character  named  there- 
in only  upon  fair  remuneration,  and  when 
their  interests  had  been  sufildently  safe- 
guarded by  competent  authority.  This  inten- 
tion Is  clearly  expressed  in  various  sections 
of  the  act  particularly  in  sections  19,  21,  22, 
and  23.  While  all  are  important  and  bear 
upon  the  question  of  the  policy  of  Congress 
with  regard  to  fuU-blood  Indians,  section  22 
is  the  only  one  with  which  we  are  directly 
concerned.     This  section  provides: 

"That  the  adult  heirs  of  any  deceased  Indian 
of  either  of  the  Five  Civilized  Tribes  whose 
selection  has  been  made,  or  to  whom  a  deed  or 
patent  has  been  issued  for  bis  or  her  share  of 
the  land  of  the  tribe  to  which  he  or  she  belongs 
or  belonged,  may  sell  and  convey  the  lands  in- 
herited from  such  decedent;  and  if  there  be 
both  adult  and  minor  heirs  of  such  decedent, 
then  such  minors  may  join  in  a  sale  of  such 
lands  by  a  guardian  duly  appointed  by  the 
proper  United  States  court  for  the  Indian  Terri- 
tory. And  In  the  case  of  the  organization  of  a 
state  or  territory,  then  by  a  proper  court  of 
the  county  in  which  said  minor  or  minors  may 
reside  or  in  which  said  real  estate  is  situated, 
upon  an  order  of  such  court  made  upon  petition 
filed  by  guardian.  All  conveyances  made  under 
this  provision  by  heirs  who  are  full-blood  In- 
dians are  to  be  subject  to  the  approval  of  the 
Secretary  of  the  Interior,  under  such  rules  and 
regulations   as   he   may   prescribe." 

The  leading  authority,  apparently   r^ed 
upon  by  both  sides,  construing  this  act  is 
that  of  Tiger  v.  Western  Investment  Co.,  221  - 
U.  S.  286,  31  Sup.  Ct  578,  55  L.  Ed.  738. 
There,  however,  the  act  was  passed  prior  to 
the  expiration  of  the  5-year  period  of  re- 
strictions contained  in  section  16  of  the  Creek 
Supplemental  Agreement  of  June  30,  1902  (32 
Stat  at  L.  500,  c.  1323).    In  aU  other.  If  in- 
deed not  in  aU,  respects,  the  case  furnishes 
a  controlling  authority.    The  same  construc- 
tion of  section  22  of  the  act  of  1906  was  urg- 
ed by  the  defendants  in  that  case  as  is  insist- 
ed upon  by  the  plaintiff  in  error  here.    Con- 
struing the  act  in  connection  witb  the  subse- 
quent act  of  May  27,  1908   (35   Stat  at  L. 
312,  c  199),  it  was  held  to  liave  been  the 
purpose  of  Congress  to  require  conveyances 
provided  by  section  22  to  be  approved  by  the 
Secretary  of  the  Interior.     It  was  said  that 
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tb«  Bectl<»s  of  the  act  of  ApiU  26,  1906,  nn- 
d«r  oonsideratlcm  showed  a  comprehensive 
system  of  protection  as  to  full-blood  Indians. 
Varkxis  sections  of  the  act  concerning  differ- 
ent dasaes  <rf  transactions  were  pointed  oat, 
and  it  was  stated  that  onder  section  19,  full- 
blood  Indians  were  not  permitted  to  alienate, 
sell,  dispose  of,  or  Incumber  allotted  lands 
wltUn  25  years,  unless  Congress  otherwise 
proTlded:  that  the  leasing  of  their  lands, 
other  than  homesteads,  for  more  than  1 
year,  could  be  made  under  rules  and  regula- 
tions prescribed  by  the  Secretary  of  the  In- 
terior ;  that  In  case  of  the  Inability  of  a  full- 
blood  Indian,  already  owning  a  homestead, 
to  work  or  farm  the  same,  the  Secretary 
might  authorize  the  leasing  of  such  home- 
stead; that  under  section  20  leases  and 
rental  contracts  of  full-blood  Indians,  with 
certain  exceptions,  were  required  to  be  In 
writing,  subject  to  the  approval  of  the  Sec- 
retary of  the  Interior ;  that  under  section  23 
authority  was  given  to  all  persons  of  lawful 
age  and  sound  mind  to  devise  and  bequeath 
all  their  estates,  real  and  personal,  and  all 
interests  therein,  but  that  no  will  of  a  full- 
blood  Indian,  devising  real  estate,  and  disin- 
heriting his  parent,  wife,  spouse,  or  children, 
should  be  valid  until  acknowledged  before 
and  approved  by  a  Judge  of  the  United  States 
Court  for  the  Indian  Territory,  or  by  a  Unit- 
ed States  commissioner.  Particular  consid- 
eration was  then  given  to  section  22,  which 
It  was  said  would  enable  full-blood  Indians, 
as  well  as  others,  to  convey  Inherited  allot- 
ted lands,  but  that  conveyances  made  under 
said  section  by  heirs  who  were  full-blood  In- 
dians should  be  subject  to  the  approval  of 
the  Secretary  of  the  Interior.  This,  it  was 
admitted,  would  have  the  effect  of  extending 
the  requirements  of  the  approval  of  the  Secre- 
tary of  the  Interior  as  to  full-blood  Indians 
beyond  the  term  prescribed  in  section  16  of 
the  act  of  1902,  and  it  was  said  sudi  was  the 
purpose  of  Congress,  which,  It  was  stated, 
was  emphasized  in  paragraph  29  of  the  act, 
wherein  all  previous  inconsistent  acts  and 
parts  of  acts  were  repealed.  Answering  the 
contention  that  it  was  not  intended  Congress 
should  Interfere  with  Indian  full-blood  heirs 
in  their  right  to  make  conveyances  after  the 
expiration  of  the  5  years  named  In  paragraph 
16  of  the  act  of  1902,  It  was  said  that,  had 
Congress  Intended  not  to  interfere  with  full- 
blood  Indians  in  their  right  to  make  convey- 
ances after  said  time,  it  would  have  been 
easy  to  have  said  so,  and  some  reference 
would  probably  have  been  made  to  the  prior 
legislation.  It  was  further  observed  that  no 
reference  was  made  to  the  prior  leglfdatlon, 
but  that  it  was  broadly  enacted  that  all  con- 
veyances of  the  character  named  in  para- 
graph 22,  made  by  heirs  of  full-blood  Indians, 
should  be  subject  to  the  approval  of  the  Sec- 
retary of  the  Interior.  To  use  the  language 
of  the  court: 

"The  constmctioir  contended  for  by  the  de- 
fendant in  error  places  Congress  fai  the  attitude 


of  requiring  sudi  conveyances  to  be  made  witli 
the  approval  of  the  Secretary  of  the  Interior 
for  the  time  between  the  passage  of  the  act  of 
1906  and  the  expiration  of  the  period  named 
in  the  act  of  19(K2,  with  unrestricted  power 
thereafter  to  make  such  conveyances  without 
such  approval  Such  construction  is  inconns- 
tent  with  subsequent  legislation  of  Congren 
upon  the  same  subject,  and  which  proceeds  upon 
the  theory  that,  in  the  understanding  of  Con- 
gress at  least,  restrictions  still  existed  so  far 
as  the  inherited  lands  of  full-blood  Indians  were 
concerned." 

After  reviewing  various  provisions  of  the 
act  of  May  27,  1908,  it  was  said  that  the  ob- 
vious purpose  of  those  provisions  was  to  con- 
tinue supervision  over  the  right  of  full-blood 
Indians  to  dispose  of  land  by  will,  and  to 
require  conveyances  of  Interests  of  fuU-blood 
Indians  in  inherited  lands  to  be  approved  by 
a  competent  court,  as,  provided  in  said  latter 
act,  after  which  conclusion  the  court  further 
observed : 

"We'  cannot  believe  that  it  was  the  intention 
of  Congress,  in  view  of  the  legislation  whicb 
we  have  quoted,  to  leave  untouched  the  5-year 
restriction  of  the  act  of  1902,  so  far  as  tlie 
inherited  lands  of  fuU-blood  Indians  are  cod- 
cerned,  or  to  permit  the  same  to  be  conveyed 
without  restriction'  from  the  expiration  of  that 
5-year  period  until  the  enactment  of  the  legis- 
lation of  May,  1908." 

Attention  was  then  called  to  the  terms  of 
the  E}nabllng  Act  for  the  admission  of  the 
state  of  Oklahoma  (34  Stat,  at  L.  267,  c.  3335). 
after  which,  upon  the  question  then  under 
consideration,  the  court  concluded: 

"We  agree  with  the  construction,  contended 
for  by  the  plaintiff  in  error,  and  insisted  upon 
by  the  government,  which  has  been  allowed  to 
be  heard  in  this  case,  that  the  act  of  April, 
1906,  while  it  permitted  inherited  lands  to  be 
conveyed  by  full-blood  Indians,  nevertheless  in- 
tended to  prevent  improvident  sales  by  this  dass 
of  Indians,  and  made  such  conveyance  valid 
only  when  approved  by  the  Secretary  of  the  In- 
terior." 

The  proviso  to  section  22,  if  taken  literal- 
ly, can  lead  to  but  one  conclusion,  and  that 
is:  All  deeds  to  inherited  allotted  lands, 
made  by  full-blood  Indian  heirs,  after  the 
passage  of  the  act,  are  subject  to  the  ap- 
proval of  the  Secretary  of  the  Interior.  Said 
section  conferred  upon  heirs  the  right  to  sell 
and  convey  inherited  lands,  but  of  fuU-blood 
Indian  heirs  it  was  required  that  all  con- 
veyances made  by  them  should  be  subject  to 
the  approval  of  the  Secretary  of  the  Interior, 
under  such  rules  and  regulations  as  that 
officer  might  prescribe.  In  other  words,  the 
right  of  alienation  was  given  npon  the  con- 
dition, in  the  case  of  fuU-blood  Indian  heirs, 
that  the  Secretary  of  the  Interior  should  be 
satisfled  with  and  approve  the  conveyance 
made ;  the  obvious  object  of  Xhe  provision  be- 
ing one  of  protection  to  the  Indian. 

Nor  is  there  anything  in  the  language  used, 
or  in  the  history  of  the  times,  to  indicate  a 
purpose  to  confine  the  operation  of  the  stat- 
ute to  sales  and  conveyances  made  by  full- 
blood  heirs  to  lands  thereafter  Inherited,  and 
to  exclude  lands  inherited,  but  not  conveyed, 
prior  to  its  adoption.  Hie  one  class  needed 
protection  aa  much  as  the  other,  and  each 
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are  equally  within  the  statute,  fairly  con- 
strued. 

In  Mullen  t.  United  States,  224  V.  8.  448, 
%  Sup.  Ct.  494,  66  li.  Ed.  834,  the  lands  con- 
veyed to  the  appellants  were  described  as 
those  which  had  been  allotted  to  Choctaws 
of  the  full  blood,  deceased;  and  the  convey- 
ances were  made  by  the  full-blood  heirs  prior 
to  April  26,  1906,  and  prior  to  which  time 
there  was,  as  we  have  seen,  no  restrictions 
upon  the  right  of  alienation  of  such  heirs. 
In  other  words,  the  heirs  in  that  case  had 
authority  of  law  to  make  the  deeds  attacked, 
notwithstanding  the  fact  that  they  were  full 
bloods;  this,  under  section  22  of  the  Sup- 
plemental Agreement.  That  attention  is  call- 
ed to  the  fact  that  the  conveyances  were 
made  prior  to  April  26,  1906,  Is,  to  our  minds, 
significant,  for  tf  the  act  of  that  date  Is 
wlthont  force  as  to  unrestricted  Inherited 
lands  of  full  bloods,  it  would  not  matter 
-when  the  conveyance  was  made,  If  the  con- 
tention of  the  plaintiff  In  error  be  correct. 
Our  conclusion,  then.  Is  that  the  proviso  or 
latter  clause  of  section  22  of  the  act  of  April 
26,  1906,  means  Just  what  it  says,  and  re- 
quires that  all  deeds  made  by  full-blood  In- 
dian heirs  of  inherited  allotted  lands,  since 
the  passage  of  the  act,  in  order  to  be  valid, 
must  be  approved  by  the  Secretary  of  the 
Interior.  This,  too,  regardless  of  the  fact 
that  Cerena  Wallace,  the  full-blood  allottee, 
died  before  the  passage  of  the  act  of  April 
26,  1906,  for  it  is  the  law  in  force  at  the  date 
of  conveyance,  and  not  that  of  the  time  of 
the  death  of  the  ancestor,  that  controls.  Mc- 
Harry  ▼.  Eatman,  29  Okl.  46,  116  Pac.  935; 
Harris  v.  Gale  (C.  C.)  188  Fed.  712;  United 
States  T.  Knight  et  al.,  206  Fed.  145,  124  C. 
C.  A.  211 ;  Stephens  ▼.  Smith,  10  Wall.  321, 
19  L.  Ed.  933. 

Passing  to  the  question  of  the  constitu- 
tionality of  the  act,  we  refer  again  to  the 
opinion  in  Tiger  v>  Western  Investment  Com- 
pany. There  Bforchle  Tiger,  the  full-blood 
Creek  heir,  bad  sold  and  conveyed  the  al- 
lotted lands  Inherited  by  him,  after  the  ex- 
piration of  the  6-year  restriction  period.  It 
was  held  by  the  court  that  the  rights  of  the 
Creek  Indians,  who  were  made  citizens  of 
the  United  States  by  the  act  of  March  3, 
1901  (31  Stat  at  U  1447,  c.  868),  with  all 
the  rights,  privileges,  and  immmritles  of  such 
citizens,  were  not  imconstitntlonally  impair- 
ed by  the  Act  of  April  26,  1906,  paragraph 
22,  extending  the  prohibition  against  the 
alienation  of  allotted  lands  by  the  allottee 
or  his  heirs  without,  the  approval  of  the 
Secretary  of  the  Interior,  created  by  the 
Creek  Supplemental  Agreement  of  June  30, 
1902,  beyond  the  6-year  limitation  therein 
named.  In  considering  this  subject  we  must 
remember  that  the  Congress  of  the  United 
States  has  undertaken  from  the  earliest  his- 
tory of  the  government  to  deal  with  the  In- 
dians as  a  dependent  people,  and  to  legislate 
concerning  their  property  with  a  view  to 
their  protection,  as  such  dependepts.    Chero- 


kee Nation  V.  Georgia,  5  Pet.  1,  17,  8  L.  Ed. 
25,  31 ;  Stephens  v.  Cherokee  Nation,  174  U. 
S.  445,  484,  19  Sup.  Ct  722,  43  U  Ed.  1041, 
1055;  United  States  v.  Kagama,  118  U.  S. 
375.  6  Sup.  Ct  1109,  30  L.  Ed.  228;  Lone 
Wolf  V.  Hitchcock,  187  U.  S.  565,  23  Sup.  Ct 
216,  47  L.  Ed.  306.  And  we  may  say,  fur- 
ther, that  the  power  of  the  general  govern- 
ment to  deal  with,  control,  and  protect  the 
property  of  Indians,  where  not  expressly 
abandoned,  may  not  fairly  be  open  to  con- 
troversy. Arising  originally  out  of  the  ne- 
cessities of  the  situation.  It  now  has  the  sup- 
port of  Immemorial  legislative  and  executive 
usage,  and  likewise  that  of  Judicial  sanc- 
tion, as  evidenced  in  a  long  line  of  decisions 
of  the  Supreme  Court.  This  power  remains 
in  full  force  and  vigor  until  its  further  exer- 
cise is  deemed  unnecessary  by  those  in  whom 
it  rests.  Worcester  v.  Georgia,  6  Pet  615, 
8  L.  Ed.  483;  United  States  v.  Blckert,  188 
U.  S.  439,  23  Sup.  Ct  478,  47  L.  Ed.  536; 
Wallace  ▼.  Adams,  204  U.  S.  420,  27  Sup.  Ct 
363,  61  li.  Ed.  560,  and  cases  last  cited. 

On  March  2,  1906,  by  Joint  resolution, 
Congress  extended  the  tribal .  existence  and 
government  of  the  Five  Civilized  Tribes  of 
Indians  in  the  Indian  Territory;  and  in 
section  28  of  the  very  act  under  which  it  is 
provided  that  the  deed  of  a  full-blood  Indian 
heir  to  inherited  lands  shall  be  approved  by 
the  Secretary  of  the  Interior,  and  In  less 
than  2  months  after  the  passage  of  the  Joint 
resolution.  Congress  enacted  that  the  tribal 
existence  and  the  then  present  tribal  gov- 
ernments of  the  Choctaw,  Chickasaw,  Chero- 
kee, Creek,  and  Seminole  Nations  were  con- 
tinued In  full  force  and  effect  tor  all  pur- 
poses authorized  by  law,  until  otherwise  pro- 
vided by  law,  with  certain  enumerated  lim- 
itations upon  the  tribal  authority.  Neither 
this  act  or  the  act  of  May  27,  1908,  evinced 
an  intention  on  the  part  of  Congress  to 
abandon  or  terminate  the  relation  of  guard- 
ianship over  those  whom  It  regarded  as  a 
dependent  people,  but  on  the  other  hand, 
manifested  a  purpose  to  continue  that  rela- 
tion. Also,  In  passing  the  Enabling  Act  for 
the  admission  of  the  state  of  Oklahoma,  Con- 
gress was  careful  to  preserve  the  authority 
of  the  government  of  the  United  States  over 
the  Indians,  their  lands,  property  or  other 
rights,  which  it  had  prior  to  the  passage  of 
the  act.  34  Stat  at  L.  267,  c.  3335.  Ex  parte 
Webb,  225  U.  S.  663,  82  Sup.  Ct  842,  66  L. 
Ed.  1248.  As  to  both  tribal  unallotted  lands 
and  annuities,  and  otherwise,  the  govern- 
ment retained,  and  yet  retains,  the  former 
control.  This  is  also  true  in  the  matter  of 
protecting  the  Indian  In  the  lands  from 
which  restrictions  have  not  been  removed. 
Such  was  the  conclusion  of  the  Supreme 
Court  in  Heckman  v.  United  States,  224  U. 
S.  413,  32  Sup.  Ct  424,  56  lu  Ed.  820,  829, 
where  it  Is  said  by  Mr.  Justice  Hughes : 

"The  placing  of  restrictions  upon  the  riifht  of 
alienation  was  an  essential  part  of  the  plan  of 
individual  allotment;    and  limitations  were  im- 
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posed  by  each  of  tbe  allotment  agreements.  The 
separate  statutes  were  supplemented  by  the 
general  acts  of  1906  and  1908,  already  mention- 
ed. These  restrictions  evinced  the  continu- 
ance, to  this  extent  at  least,  of  the  guardian- 
ship which  the  United  States  had  exercised 
from  the  beginning,  l^t  the  conferring  of 
citizenship  was  in  no  wise  inconsistent  with  the 
retention  of  control  over  the  disposition  of  the 
allotted  lands  was  expressly  decided  in  the  case 
of  Tiger  v.  Western  Inv.  Co.,"  etc. 

See,  also,  Wiggan  v.  Connoly,  188  U.  8.  66, 
16  Sup.  Ct  914,  41  L.  Ed.  69;  Perrln  y.  Unit- 
ed States,  232  U.  S.  478,  84  Sup.  Ct  887,  68 
U  Ed.  691:  Bowling  t.  United  States,  233 
U.  S.  628,  34  Sup.  Ct  659,  58  L.  Ed.  1080; 
JefTerson  v.  Winkler,  26  Okl.  653,  110  Pac. 
756;  Texas  Co.  t.  Henry,  34  OkL  342,  126 
Pac.  224^ 

Powers,  rights,  and  Interests  of  sovereign- 
ty are  never  relinquished  by  mere  lapse  of 
time  or  by  implication.  Once  rightfully  es- 
tablished and  asserted,  they  are  presumed 
to  exist,  and  to  continue  to  exist  until  aban- 
doned by  express  terms.  This  principle  ap- 
plies alike  to  prerogatives  of  tbe  executive, 
powers  of  the  legislative,  and  the  Jurisdic- 
tion of  the  cou.rts.  United  States  v.  Knight, 
14  Pet  301,  10  I*  Ed.  465;  United  States  v. 
Herron,  20  Wall.  251,  22  L.  Ed.  275.  As  ex- 
pressed in  Wheeling  &  Belmont  Bridge  Ca  v. 
WheeUng  Bridge  Co.,  188  U.  S.  287,  11  Sup. 
Ct  301,  34  L.  Ed.  967: 

"An  alleged  surrender  or  suspension  of  a 
power  of  government  respecting  any  matter  of 
public  concern  must  be  shown  by  clear  and 
unequivocal  language;  it  cannot  be  inferred 
from  any  inhibitions  upon  particular  officers,  or 
special  tribunals,  or  from  any  doubtful  or  un- 
certain expressions." 

Construing  section  7  of  tbe  act  of  Congress 
of  May  27,  1902  (32  Stat  at  U  276),  author- 
izing the  adult  heirs  of  any  deceased  Indian, 
to  whom  allotted  lands  bad  been  patented,  to 
sell  inherited  lands  subject  to  tbe  approval 
of  tbe  Secretary  of  the  Interior,  and  provid- 
ing that  when  so  approved  full  title  should 
pass  to  the  purchaser,  the  same  as  if  a  final 
patent  without  restrictions  on  alienation  bad 
been  issued  to  the  allottee,  the  Circuit  Court 
of  Appeals,  in  National  Bank  of  Commerce 
V.  Anderson,  77  C.  C.  A.  259,  147  Fed.  90,  in 
holding  that  tbe  trust  attadied  to  the  pro- 
ceeds of  the  sale,  said: 

"We  construe  the  act  as  expressing  the  inten- 
tion of  Congress,  not  to  end  the  trust,  but  to 
permit  a  change  of  tbe  form  of  the  trust  prop- 
erty. The  property  being  held  in  trust  by  tte 
United  States  for  a  period  which  had  not  yet 
expired,  and  which  period  was  subject  to 
•  •  •  extension  by  the  President  the  inten- 
tion to  terminate  the  trust  must  be  found  to  be 
clearly  expressed  in  order  to  warrant  ns  in 
holding  that  the  trust  does  not  follow  the  prop- 
erty in  its  changed  form." 

There  Henry  Taylor,  the  heir,  though  a 
citizen  of  the  United  States,  was  an  Indian 
of  the  Puyallup  Tribe.  He  lived  bis  own  in- 
dependent life,  had  severed  his  tribal  rela- 
tion, and  was  neither  dependent  on  tbe  gov- 
ernment or  onder  ofilclal  control. 

A  very  able  opinion  Is  that  of  Judge  San- 
bom  In  United  States  r.  Thurston  County. 


143  Fed.  287,  74  a  a  A.  425,  wbere^  after 
referring  to  tbe  fftct  that  tbe  Indian  was 
also  a  dtlzen  of  the  United  States  and  of  tbe 
state  of  Nebraska,  it  Is  said: 

"Their  civil  and  political  status,  however  does 
not  condition  the  power,  authority,  or  duty  of 
the  United  States  to  exert  its  powers  of  goTem- 
ment  to  control  their  property,  to  protect  them 
in  their  rights,  to  faithfully  discharge  its  legal 
and  moral  obligations  to  them,  and  to  execute 
every  trust  witn  which  it  is  charged  for  their 
benefit  Matter  of  HefT,  192  U.  8.  488,  S0» 
^  Sup.  Ct.  506],  49  L.  Ed.  848;  BoMer  v. 
Wright  68  C.  a  A.  505,  135  Fed.  947;  Wal- 
lace V.  Adams,  74  C.  C.  A.  540,  148  Fed.  716. 
•  *  •  They  are  still  members  of  their  tribea 
and  of  an  inferior  and  dependent  race,  of  which 
the  Supreme  Court  has  said  that  'from  tbdr 
very  weakness  and  helplessness,  so  largely  doe 
to  the  course  of  dealing  of  the  federal  goTem- 
ment  with  them  and  the  treaties  in  which  it 
has  been  promised,  there  arises  the  duty  of  pro- 
tection, and  with  it  the  power.  This  has  al- 
ways been  recognised  by  the  executive  and  by 
Congress,  and  by  this  court,  whenever  tbe  ques- 
tion has  arisen.'  United  States  v.  Kagama, 
118  U.  S.  375,  884  [6  Sap.  Ct  1109],  30  I<. 
Ed.    22a" 

We  cite  these  two  latter  cases  as  anthor^ 
Ity  upon  tbe  question  that  Congress  has  not 
terminated  tbe  relation  of  trust  but  has,  on 
the  otber  band,  sealoosly  continued  Us  exer- 
cise. 

[3-6]  It  is  for  Congress,  and  not  tbe  cotrCs, 
to  determine  when  and  bow  tbe  relation  of 
guardianship  shall  be  abandoned.  As  was 
said  In  Tiger  t.  Western  Investment  Co.,  aft- 
er reviewing  many  former  opinions  (tf  tbat 
court  upon  tbe  subject: 

"Taking  these  decisions  together,  it  may  be 
taken  as  the  settled  doctrine  of  this  court  that 
Congress,  in  pursuance  of  the  long-estaUiahed 
policy  of  the  government,  has  a  right  to  deter- 
mine for  itself  when  the  guardianship  ivhich 
has  been  maintained  over  the  Indian  shall 
cease.  It  is  for  that  body,  and  not  the  courts, 
to  determine  when  the  true  interests  of  the 
Indian  require  his  release  from  such  condition 
of  tutelage." 

Also,  as  said  In  United  States  v.  Celestine, 
215  U.  S.  278,  30  Sup.  Ct  93,  64  L.  Ed.  195, 
8i>eaking  to  the  question  under  consideration: 

"It  is  not  within  the  power  of  the  courts  to 
overrule   tbe  judgment  of  Congress." 

Whether  the  restrictions  on  alienation  as 
provided  in  the  Supplemental  Agreement,  un- 
der wblcb  the  lands  were  allotted,  bad  or 
bad  not  expired  does  not  of  Itself,  and  while 
the  title  remains  In  the  Indian,  determine 
tbat  Congress  has  renoanced  Its  power  to 
legislate  in  tbe  tatter's  behalf  as  a  depend- 
ent Upon  this  question  we  again  quote  from 
tbe  Tiger  Case: 

"Upon  the  matters  Involved  oar  conclnaions 
are  that  Congress  has  had  at  all  times,  and 
now  has,  the  right  to  pass  legislation  in  tbe 
interest  of  the  Indians  as  a  dependent  people: 
that  there  is  nothing  in  citizenship  incompatible 
with  this  guardianship  over  the  Indian's  lands 
inherited  from  allottees,  as  shown  in  this  case : 
that  in  the  present  case,  when  the  act  of  1906 
was  passed.  Congress  had  not  released  its  con- 
trol over  the  alienation  of  lands  of  foU-blood 
Indians  of  the  Creek  Nation ;  that  it  was  with- 
in the  power  of  Congress  to  continue  to  restrict 
alienation  by  requiring,  as  to  full-blood  In- 
dians, the  consent  of  toe  Secretary  of  the  In- 
terior to  a  proposed  alienation  of  lands  sodi 
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as  are  involved  in  tUs  ease;  that  it  rests  with 
Congress  to  determine  wlien  its  jrut^fdiaoship 
shall  cease,  and  while  it  still  continues,  it  has 
the  right  to  vary  its  restrictions  npon  alienation 
of  Indian  lands  in  the  promotion  of  what  it 
deems  the  best  interest  of  the  Indian." 

The  relation  of  guardianship  between  Ra- 
chel James  and  the  general  government  did 
not  depend  upon  whether  the  lands  inherited 
by  her  were  alienable  at  the  time  descent 
vas  cast  Neither  was  the  power  of  Con- 
gress to  impose  restrictions  made  to  rest  up- 
<m  there  being  restrictions  in  force  at  the 
time  of  the  passage  of  the  act  It  is  becanse 
of  the  relation  of  guardianship  that  at  the 
time  existed  between  the  general  government 
and  Bachel  James  that  Congress  had  the 
power  to  Impose  restrictions  on  her  right  to 
convey  lands  inherited  by  her.  As  was  said 
In  Eeckman  v.  United  States,  supra: 

"During  the  continuance  of  this  guardianship, 
the  right  and  duty  of  the  ntition  to  enforce  by 
all  appropriate  means  the  restrictions  de8ign>- 
ed  for  the  security  of  the  Indians  cannot  be 
minsaid.  While  relating  to  the  welfare  of  the 
Indians,  the  maintenance  of  the  limitations 
which  Congress  has  prescribed  as  a  part  of  its 
plan  of  distribution  is  distinctly  an  Interest 
of  the  United  States.  A  review  of  Its  dealings 
With  the  tribes  permits  no  other  conclusion. 
Out  of  its  peculiar  relation  to  these  dependent 
people  sprang  obligations  to  the  fulfillment  of 
which  the  national  honor  has  been  committed." 

'  Until  this  guardianship  bad  been  nneqnlvo- 
cally  renounced.  Congress  could,  in  Its  wis- 
dom, continue  the  exercise  of  its  Judgment 
In  respect  to  the  rights  and  prlvHeges  that 
should  be  accorded  those  of  her  clasa  The 
relationship  being  the  source  from  which  the 
power  is  derived,  the  imposition  during  its 
continuance  of  a  new  restriction  stands  upon 
Cbe  same  ground  as  the  extension  of  one  yet 
In  tone.  In  other  words,  the  existence  of 
the  right  of  guardianship  cannot  be  made  to 
depend  upon  the  existence  of  a  restriction  on 
a  particular  piece  of  land.  If  the  relations 
of  the  Indian  to  the  government  were,  in 
every  respect  save  for  the  bare  existence  of 
a  restriction  upon  his  title,  the  same  as  those 
of  a  nondtizen  white  man,  the  restriction 
could  not  be  constitutionally  enlarged  with- 
out the  Indian's  consent  because,  being  sui 
Juris  Mmself,  his  power  to  dispose  of  his 
allotment  would  be  absolutely  measured  by 
the  terms  of  his  deed,  and  any  attempt  to 
vary  those  terms  would  be  a  clear  invasion 
of  his  property  rights.  But  It  would  be  ab- 
surd to  say  that  the  authority  to  vary  a  re- 
striction is  conferred  by  a  restriction.  If, 
ttierefore,  the  power  la  not  to  be  derived 
from  the  restriction  Itself,  bat  must  come 
from  the  rdatlon  of  guardianship,  of  which 
the  restriction  is  merely  one  evidence,  it 
must  follow  that  the  existence  of  the  restric- 
tion is  wholly  immaterial  to  the  exercise  of 
the  power.  The  power  that  Is  correlative  to 
the  duty  of  protection  must  be  snch  as  is 
adequate  to  the  occasion.  If,  while  an  In- 
dian remains  a  ward  of  the  nation.  Congress 
should  make  a  gross  mistake  in  giving  him 
full  control  0T«r  property  essential  to  his 


welfare,  but  which  he  Is  not  fitted  to  protect 
Congress,  acting  for  him,  and  with  a  view  to 
his  protection,  may  correct  the  mistake,  for, 
as  already  seen,  the  power  of  Congress  is  not 
alone  dependent  upon  legislation  being  had 
while  a  limitation  remains  in  efTect  The 
guardianship  is  of  the  person  as  well  as  of 
the  property.  Hence  the  right  to  deal  with 
the  Indian  liquor  problem ;  the  right  to  edu- 
cate the  Indians;  to  sell  their  unallotted 
lands,  and  keep  and  pay  out  per  capita  the 
moneys  derived  therefrom,  at  will;  to  ap- 
point probate  attorneys;  and  generally  to 
superintend,  counsel,  and  guide  them  In  their 
personal  affairs.  It  1b  the  government's  pecul- 
iar function  and  duty  to  afford  him  protec- 
tion. This  he  needs  In  respect  of  all  his  prop- 
erty. Congress,  wlienever  it  chooses,  may 
renoonoe  Its  control  and  its  protective  care 
over  the  IndlrldnaL  Until  that  Is  done.  It  is 
safe  to  assume  that  there  Is  a  reason  for  coa- 
tiwiing  the  relation ;  that  the  Indian  Is  not 
ready  for  complete  liberation  from  restraint 
and  that  whatever  liberties  or  disposition 
over  his  property  are  allowed  him  from  time 
to  time  are  in  the  way  of  experiments,  sub- 
ject to  recall  if  found  hasty  and  ill-advised. 
The  restriction  upon  alienation  is  but  one 
mode  of  exercising  the  general  protective 
power  over  those  Indians  whom  Congress 
may  regard  as  dependent  The  power  to 
impose  a  restriction  Is  entirely  consistent 
with  the  possession  by  the  indivldnal  Indian 
of  rights  which  are  oonstitntlonally  protect- 
ed from  interference  by  Congress.  He  may 
not  be  arbitrarily  deprived  of  property,  but 
the  protection  of  his  property  is  a  legitimate 
and  necessary  exercise  of  the  power  of  guard- 
ianship, subject  to  which  his  property  is 
held;  and  the  impodtion  of  restraint  upon 
bis  liberty  of  disposition  is  a  necessary  and 
legitimate  means-  of  protecttng  his  property.- 

Not  only  Is  this  view  borne  out  by  the  de- 
cision In  the  Tiger  Case,  but  in  the  early  case 
of  Stephens  v.  Smith,  10  Wall.  321,  19  L.  Ed. 
933.  In  Choate  et  aL  v.  Trapp,  224  U.  S.  665, 
32  Sup.  Ct  665,  56  li.  Ed.  941,  the  dIstincUon 
between  'the  right  to  exemption  from  taxa- 
tion based  on  a  sufficient  consideration  and 
the  power  of  Congress  to  impose  a  limitation 
on  alienation  was  expressly  recognized. 
Meeting  the  contention  of  the  state  that  the 
act  of  May  27,  1908  (36  Stat  at  In  812,  c. 
199),  was  not  in  fact  a  tax  exemption,  but 
was  Intended  only  to  guard  absolutely  against 
alienation  of  the  land,  whether  for  taxes,  or 
at  Judicial  sale,  or  by  private  contract  or, 
differently  exiuressed,  that  the  tax  exemption 
was  only  an  additional  prohibition  against  a 
sale,  so  that  when  the  restrictions  against 
alienation  were  removed  by  the  act  the  pro- 
vision as  to  nontaxabllity  went  as  a  neces- 
sary part  thereof.  It  was  said : 

"But  the  exemption  and  nonalienability  were 
two  separate  and  distinct  subjects.  One  confer- 
red a  right  and  the  other  imposed  a  limitation. 
•  *  •  The  right  to  remove  the  restriction 
was  in  pursuance  of  the  power  under  which 
Congress  could  legislate  as  to  the  status  of  the 
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ward  and  len^&en  or  shorten  the  period  of  dis- 
ability. But  the  provision  that  the  land  should 
be  nontaxable  was  a  property  right,  which  Con- 
gress undoubtedly  had  the  power  to  grant." 

It  will  be  seen  that  the  statute  lUTOlved 
undertook  to  destroy  this  right  by  making 
lands  from  which  restrictions  bad  been  re- 
moved, subject  to  taxation  by  the  local  tax- 
ing authorities.  Section  22  contains  no  such 
proTislon,  bat,  instead,  requires  that  con- 
veyances by  full-blood  Indian  heirs  shall  be 
subject  to  approval  by  the  Secretary  of  the 
Interior,  under  such  rules  and  regulations  as 
he  may  prescribe. 

We  are  not  unmindful  that  the  Circuit 
Court  of  Appeals,  in  Bartlett  et  aL  v.  United 
States,  203  Fed.  410,  121  C.  C.  A.  520,  held 
that  it  was  not  within  the  power  of  Congress 
to  reimpose  a  restriction  upon  the  alienation 
of  land,  against  which  none  at  the  time  ex- 
isted. The  Bartlett  Case  did  not  involve  the 
alienation  of  inherited  lands,  neither  did  it 
involve  the  relationstilp  between  the  general 
government  and  foU-blood  Indians.  Besides, 
the  act  under  consideration  was  that  of  May 
27,  1008,  which  expressly  excluded  from  its 
operation  the  imposition  of  restrictions  re- 
moved from  land  by  or  under  any  law  en- 
acted prior  to  its  passage.  It  was  upon  this 
ground  that  the  decision  was  affirmed  on 
appeal  to  the  Supreme  Court  of  the  United 
States.  United  States  v.  Bartlett  et  al.,  235 
U.  S.  72,  36  Sup.  Ct  14,  59  I*  Ed.  137.  Sec- 
tion 9  of  the  latter  act  provided: 

"That  the  death  of  any  allottee  of  the  Five 
Civilized  Tribes  shall  operate  to  remove  all 
restrictions  upon  the  alienation  of  said  allot- 
tee's land:  Provided,  that  no  conveyance  of  any 
interest  of  any  full-blood  Indian  heir  to  such 
land  shall  be  valid  unless  approved  by  the  court 
havine  jurisdiction  of  the  settlement  of  the  es- 
tate of  said  deceased  allottee." 

The  court,  however,  bad  before  it  for  con- 
struction, section  1  of  the  act  continuing 
restrictions  upon  the  living  allottees,  to  which 
was  attached  the  proviso  already  referred  to. 
While  it  was  said  by  the  court,  referring  to 
the  former  section: 

"If  taken  literally,  the  langnage  which  we  have 
quoted  from  the  act  of  1908  is  doubtless  broad 
enough  to  impress  all  allotments  of  the  class 
described,  whether  then  subject  to  the  original 
restriction  or  theretofore  freed  from  it," 

— and  it  was  held  that,  on  account  of  the 
proviso,  the  language  was  not  to  be  taken 
literally.  Whether  this  proviso  includes  in- 
herited lands  named  in  section  9  of  the  act 
it  is  unnecessary  to'  consider,  for  we  are  not 
construing  the  latter  act,  but  instead,  in  the 
respect  mentioned,  distinguishing  It  from  the 
former.  Whether  in  principle  the  Bartlett 
Case  may  be  distinguished  from  the  one  un- 
der consideration  need  not  be  considered  or 
determined,  for  in  the  recent  case  of  United 
States  T.  Western  Investment  Company  (C. 
C.  A.)  226  Fed.  726,  it  was  held  that,  though 
the  period  for  which  the  Creek  allotment 
made  a  prior  allotment  to  an  Indian,  con- 
firmed thereby,  alienable  by  the  allottee  or 
bis  heirs  without  approval  of  the  Secretary 


of  the  Interior  expired  before  enactment  of 
the  act  of  April  26,  1906,  c.  1876,  §  22  (31 
Stat  at  L.  145),  prohibiting  foil-blood  hdn 
of  a  deceased  Indian  conveying  his  land  with- 
out approval  of  such  officer,  a  conveyance  by 
such  heir  of  sudi  land  after  such  enactment 
was  subject  thereto.  In  that  case,  according 
to  the  opinion,  the  lands  inherited  by  the 
grantor,  Mary  Bird,  a  full-blood  Creek  In- 
dian, were  free  of  restrictions  from  the  1st 
day  of  Mardi,  1906,  until  AprU  26th  follow- 
ing. The  opinion  is  rested  upon  section  22 
of  the  act  of  April  26,  1906,  requiring  that 
conveyances  by  heirs  who  are  full-blood  Indi- 
ans diall  be  subject  to  the  approval  of  the 
Secretary  of  the  Interior,  and  the  decision 
of  the  Supreme  Court  in  the  Tiger  Case  that 
Congress  had  not,  by  the  Supplemental  Creek 
Agreement,  or  by  any  other  act,  released  its 
control  over  the  alienation  of  fnll-blood 
Creek  Indians,  and  that  It  was  within  its 
power  to  continue  to  restrict  such  alienatlDn 
by  requiring  the  approval  of  the  Secretary 
of  the  Interior  of  conveyances  made  by 
them. 

In  United  States  v.  Shock  (O.  C.)  187  Fed. 
870,  it  was  said  that  it  was  within  the  pow- 
er of  Congress  to  impose  restrictions  upon 
the  alienation  of  lands  of  Indian  allottees, 
although  restrictions  imposed  by  prior  legis- 
lation have  expired  by  limitation.  In  Unit- 
ed States  v.  Allen,  179  Fed.  13,  103  G  a  A 
1,  it  was  held  that  it  was  within  the  power 
of  Congress  to  enlarge  the  period  within 
which  an  Indian  allottee  Is  prohibited  from 
alienating  his  land  beyond  that  imposed  when 
the  allotment  is  made,  so  long  as  the  land 
is  held  by  the  allottee,  although  in  the  mean- 
while he  may  have  been  made  a  citizen  of 
the  United  States. 

Nor  does  the  opinion.  In  re  Heff,  197  U.  S. 
488,  25  Sutk  Ct.  506,  49  L.  Ed.  848,  announce 
a  different  rule.  In  that  case,  section  6  of 
the  General  Allotment  Act  of  February  S, 
1887  (24  Stat  at  L.  388,  c.  119),  provided: 

"That  upon  the  completion  of  said  allot- 
ments and  the  patenting  of  the  land  to  said  al- 
lottees, each  and  every  member  of  the  respec- 
tive bands  or  tribes  oi  Indians  to  whom  alk>t- 
ments  have  been  made  shall  have  the  benefit  of 
and  be  subject  to  the  laws,  both  civil  and  crimi- 
nal, of  the  state  or  territory  in  which  they  may 
reside;  and  no  territory  shall  pass  or  enforce 
any  law  denying  any  sach  Indian  within  its  ju- 
risdiction the  equal  protection  of  the  law." 

HefC  was  convicted  in  the  United  States 
Court  in  1904,  with  having  violated  the  act 
of  Congress  of  January  30,  1897  (29  Stot  at 
I*  506,  c.  109),  by  seUing  intoxicating  liq- 
uors to  one  John  Butler,  a  Kickapoo  Indian, 
to  whom  certain  lands  had  been  allotted  un- 
der the  act  of  February  8,  1887.  It  was  con- 
tended by  the  petitioner,  in  his  application 
for  a  writ  of  habeas  corpus,  that  the  act  of 
January  30,  1897,  was  tmconstltutional  as 
applied  to  the  sales  of  liquor  to  an  Indian 
who  had  received  an  allotment  and  patent  of 
lands  under  the  provisions  of  the  act  of  Feb- 
ruary 8,  1887,  because  it  was  provided  hi 
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said  act  that  eacb  and  eveir  Indian  to  whom 
aUotments  had  been  made  should  be  sub- 
ject to  the  laws,  both  cirll  and  criminal,  in 
the  state  in  which  said  allottee  might  re- 
side, and,  farther,  that  said  Butler,  having 
received  an  allotment  of  land  in  severalty 
and  bis  patent  therefor  nnder  the  provisions 
of  the  allotment  act,  was  no  longer  a  ward 
of  the  government,  but  a  citizen  of  the  Unit- 
ed States  and  of  the  state  of  Kansas,  and 
subject  to  the  laws,  both  civil  and  criminal, 
of  said  state.  After  reviewing  a  number  of 
the  decisions  of  that  court,  pertaining  to  the 
relationship  between  the  government  and  the 
Indians,  and  the  rights'  and  obligations  con- 
sequent thereon,  it  was  said  that  a  new  pol- 
icy had  found  expression  in  the  legislation 
of  Congress,  the  purpose  of  which  was  the 
breaking  up  of  tribal  relations,  the  estab- 
lishment of  separate  Indians  in  individual 
homes,  free  from  national  guardianship,  and 
charged  with  all  the  rights  and  obligations 
of  citizens  of  the  United  States.  The  court 
said: 

"Of  the  power  of  the  sovernment  to  carry  out 
this  policy  there  can  be  no  doubt.  It  is  under 
DO  constitutional  obligation  to  perpetually  con- 
tinue the  relationship  of  guardian  and  ward. 
It  may,  at  any  time,  abandon  its  guardianship 
and  leave  the  ward  to  assume  and  be  subject  to 
all  the  privileges  and  burdens  of  one  sui  juris. 
And  it  is  for  Congress  to  determine  when  and 
how  that  relationstiip  of  guardianship  shall  be 
abandoned.  It  is  not  within  the  power  of  the 
courts  to  overrule  the  judgment  of  Congress. 
It  is  true  there  may  be  a  presumption  that  no 
radical  departure  is  Intended,  and  courts  may 
wisely  insist  that  the  purpose  of  Congress  may 
be  made  clear  by  its  legislation,  but  when  that 
purpose  is  made  clear,  the  question  is  at  an 
end." 

In  a  former  treaty  between  the  Kickapoos, 
concluded  June  28,  1862  (Revision  of  Indian 
Treaties,  art.  3,  .p.  448),  it  was  provided: 

"At  any  time  hereafter,  when  the  President 
of  the  United  States  shall  have  become  satisfied 
that  any  adults,  being  males  and  heads  of  fam- 
ilies, who  mPT  be  allottees  under  the  provision 
of  the  foregoing  article,  are  sufficiently  intelli- 
gent and  prudent  to  control  their  affairs  and 
interests,  he  may,  at  the  requests  of  such  per- 
sons, cause  the  land  severally  held  by  them  to 
be  conveyed  to  them  by  patent  in  fee  simple, 
with  power  of  aUenation ;  and  may,  at  the  same 
time,  cause  to  be  •  *  *  [set  apart  and  plac- 
ed to  their  credit  severally]  their  proportion  of 
the  cash  value  of  the  credits  of  the  tribe,  prin- 
cipal and  interest,  then  held  in  trust  by  the 
United  States,  and  also,  as  the  same  may  be 
received,  their  proportion  of  the  proceeds  of 
/the  sale  of  lands  under  the  provisions  of  this 
treaty.  And  on  such  patents  being  issued,  and 
such  payments  ordered  to  be  made  by  the  Presi- 
dent, such  competent  persons  shall  cease  to  be 
members  of  said  tribe,  and  shall  become  citi- 
zens of  the  United  States;  and  thereafter  the 
lands  so  patented  to  them  shall  t>e  subject  to 
levy,  taxation,  and  sale,  in  like  manner  with 
the  property  of  other  citizens." 

In  construing  the  two  treaties  the  court 
said: 

''Now  the  act  of  1887  was  passed  25  years 
after  the  treaty  of  1862  with  the  Kickapoos, 
and  most  be  construed  in  the  lig-ht  of  that 
treaty.  By  the  treaty  it  was  declared  that  at 
the  instance  of  the  President,  and  upon  com- 
pliance with  specified  provisions,  certain  of  the 


Indians  should  be  considered  as  competent  per- 
sons, should  cease  to  be  members  of  the  tribe, 
and  become  citizens  of  the  United  States." 

It  was  said  that,  the  act  of  1807  being  a 
police  regulation,  it  could  not  be  doubted  that 
an  act  of  Congress,  attempting  as  a  police 
regulation  to  punish  the  sale  of  liquor  by  one 
citizen  of  the  state  to  another,  within  the 
territorial  limits  of  that  state,  would  be  an 
Invasion  of  the  state's  Jurisdiction,  and  could 
not  be  sustained,  and  It  would  be  immaterial 
what  the  antecedent  status  of  either  buyer 
or  seller  was.  The  point  decided  by  the  court 
was  that  when  the  United  States  granted 
the  privilege,  or  privileges,  of  citizenship  to 
an  Indian,  gave  to  him  the  benefit  of,  and  re- 
quired him  to  be  subject  to,  the  laws,  both 
civil  and  criminal  of  the  state,  it  placed  him 
outside  the  reach  of  police'  regulations  on  the 
part  of  Congress;  that  the  emancipation 
from  federal  control,  thus  created,  could  not 
be  set  ^side  at  the  instance  of  the  govern- 
ment, without  the  consent  of  the  individual 
and  the  state;  and  that  this  emancipation 
from  the  federal  control  was  not  affected  by 
the  fact  that  the  lands  it  had  granted  to  the 
Indian  were  granted  subject  to  a  condition 
against  alienation  or  incumbrance,  or  the 
further  fact  that  it  guaranteed  him  an  inter- 
est in  tribal  or  other  property.  The  differ- 
ence in  the  facts  before  the  court  In  the  Heff 
Case,  and  those  before  us,  in  no  way  makes 
the  decision  in  that  case  an  authority.  With- 
out ennmerating  these  distinctions,  several 
of  which  stand  out  conspicuously,  it  Is  suffi- 
cient to  say  that  in  that  case,  involving  as  it 
did  a  police  regulation,  there  had  been,  by 
express  congressional  enactment,  an  emauci- 
pation  of  the  Indian  from  federal  control, 
and  by  the  express  terms  of  which  he  became 
subject  to  both  the  civil  and  criminal  laws 
of  the  state  in  which  he  resided.  Here  no 
such  abdication  of  power  or  surrender  of 
control  appears,  bat  instead,  as  already  seen, 
the  various  acts  of  Congress,  touching  the 
question  of  both  the  form  of  removal  and 
Imposition  of  restrictions,  gave  evidence  con- 
clusive of  an  Intention  on  the  part  of  the 
general  government  to  continue,  for  the  time 
being,  its  relation  of  guardianship  over  full-  ' 
blood  Indians. 

At  the  date  of  the  passage  of  the  act  of 
April  26,  1906,  the  Choctaw  and  Chickasaw 
Indiana  were  residents  of,  and  their  lands 
were  situated  in,  an  unorganized  territory. 
Their  tribal  governments  were  shorn  of  all 
power,  and  existed  in  name  only.  There  was 
none  other  to  control  and  manage  their  af- 
fairs than  the  general  government  The  leg- 
islation of  Congress  in  behalf  of  the  full-blood 
Indians  is  a  matter  of  current  history.  No 
less  80,  however,  is  the  vigilance  and  activ- 
ity displayed  In  the  other  branches  of  gov- 
ernment, brought  about  by  congressional  en- 
actment Many  suits  were  brought  by  the 
United  States  in  carrying  out  its  policy  of 
protection  to  those  whom  Congress  regarded 
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as  dependents  and  In  need  of  protection.  In- 
deed, at  all  times,  on  and  since  the  passage 
of  the  act,  has  the  goTemment  shown  a  most 
determined  and  persistent  purpose  to  continue 
the  exercise  of  the  authority  derived  from 
its  guardianship  relation,  and  In  the  Ena- 
bling Act  to  see  that  the  power  was  reserved 
to  It 

A  case  sometimes  dted  as  authority  for  a 
conclusion  different  from  that  which  we 
have  reached  is  Jones  v.  Meehan,  176  U.  S. 
1,  20  Sup.  Ct  1,  44  Ia.  Ed.  49,  where,  how- 
ever, a  quite  different  question  was  before 
the  court  In  that  case,  Moose  Dung,  the 
younger,  the  heir  at  law  of  the  senior  Mioose 
Dung,  In  1801,  executed  to  the  Meehans  a 
lease  to  certain  lands  which  had  been  set 
apart  to  his  father  during  the  latter's  life- 
time^ and  of  which  estate  the  younger  Moose 
Dung  was  the  sole  heir  at  law.  Afterwards, 
in  1894,  said  younger  Moose  Dung  executed  a 
second  lease  to  said  lands  to  Jones.  >  Subse- 
quent thereto,  and  during  the  same  year,  Con- 
gress passed  a  Joint  resolution,  authorizing 
the  Secretary  of  the  Interior,  in  his  discre- 
tion, to  approve  the  latter  lease.  This  was 
afterwards  done,  and  the  contest  over  the 
possession  arose  between  fhe  two  lessees,  a 
portion  of  the  terms  of  the  leases  running 
concurrently.  It  was  held  that  the  elder 
Moose  Dung,  having  acquired  a  complete  ti- 
tle in  fee  simple,  his  heir,  upon  whom  the 
estate  devolved  at  his  death,  bad  the  right 
to  make  the  original  lease,  and  that  the  in- 
terests of  the  fessees  acquired  thereby  could 
not  be  devested  by  any  subsequent  action  of 
the  lessor,  or  by  Congress,  or  of  tbe  ezecative 
department  of  the  government  Tbe  court 
said: 

"The  congressional  resolution  of  1894,  and 
the  Bubsequent  proceedings  in  the  Department 
of  the  Interior,  must  therefore  be  held  to  be 
of  no  effect  upon  the  rights  previously  acquired 
by  the  plaintiSs  by  the  lease  to  them  from  the 
younger  chieL" 

The  decision,  therefore,  is  not  an  authority 
for  the  contention  that  Congress  is  without 
I>ower  to  impose  restrictions  on  alienable  al- 
lotted lands  of  full-blood  Indians. 

It  may  be  well  to  note  that  the  act  en- 
Joined  upon  the  Secretary  of  the  Interior  is 
In  no  sense  Judicial,  but  on  the  other  hand, 
is  purely  rainlsteriaL  Jennings  v.  Wood, 
192  Fed.  507,  112  C.  O.  A.  657.  It  follows 
the  making  of  a  bargain  between  the  heir 
or  heirs  and  the  intending  purchaser.  The 
Secretary's  Jurisdiction  is  invoked  only  when 
the  conveyance  is  presented  to  him  for  his 
approval    As  was  said  in  the  above  case: 

"His  connection  with  the  transaction  and  his 
authority  first  arose  after  the  minds  of  the  con- 
tractors came  together,  and  they  must  have 
been  competent  to  make  the  contract  submitted 
for  approval.  A  disapproval  was  merely  a 
veto." 

The  rule  that  the  act  is  ministerial  Is  the 
same  under  the  act  of  May  27,  1908,  requir- 
ing the  approval  by  the  county  courts  of  tbe 
deed  of  fuU-blood  taeira     Tiger   t.  Creek 


County  Court  146  Pac  912;  Bartlett  T. 
Okla,  Oil  Co.  et  al.  (D.  G.)  218  Fed.  88a 

It  should  be  remembered  tbat  the  lands, 
the  title  to  which  is  in  controversy,  were  al- 
lotted to  Oerena  Wallace  during  her  llfetijne. 
What  effect  if  any,  the  act  of  1906  woold 
have  on  conveyances  made  by  the  full-blood 
Indian  heirs  of  enrolled  tribal  members  who 
died  subsequent  to  enrollment,  but  before  se- 
lecting their  allotments,  and  where  allot- 
ments were  thereafter  duly  made  in  their 
name  or  on  behalf  of  their  heirs,  not  being 
directly  involved,  is  not  determined,  and  any- 
thing herein  is  not  intended  to  affect  the 
rights  of  such  heirs  or  those  holding  un- 
der or  through  them.  From  what  has  been 
said,  we  are  of  the  i^inion  that  Congress, 
in  the  passage  of  the  act  of  April  26,  1906, 
acted  within  the  scope  of  its  lawful  author- 
ity, and  that  the  deed  from  Rachel  James 
to  the  plaintiff  in  error,  not  having  been 
approved  as  required  by  law,  was  void. 

It  follows  that  the  Judgment  of  tbe  lower 
court  should  be  and  is  affirmed.  All  the 
Justices  concur,  except  HARDY,  X,  dissent- 
ing. 

HARDT,  J.  I  dissent  from  that  portl(» 
of  the  opinion  holding  tbat  the  conveyance 
of  the  'homestead  lands  was  void.  It  was 
necessary  that  the  conveyance  of  the  surxdns 
lands  be  approved.  Gannon  v.  Johnson.  40 
Okl.  695,  140  Pac.  430,  Ann.  Cas.  1915D,  522. 
Cerena  Wallace,  the  allottee,  died  October 
27,  1906,  after  having  selected  the  lands  in 
controversy,  as  her  allotment  This  was  pri- 
or to  the  passage  of  the  act  of  Congress  ap- 
proved AprU  26,  1906  (34  Stat  I*  137)  ;  there- 
fore the  homestead  descended  free  from  re- 
strictions upon  the  alienation  thereof.  Mul- 
len V.  United  States,  224  V.-  S.  448,  82  Sup. 
Ct  494,  56  U  Ed.  834. 

Upon  reviewing  the  authorltleB  dted  by 
the  court,  it  is  seen  that  the  holding  of  the 
court  in  United  States  v.  Allen,  179  Fed. 
13,  103  a  0.  A.  1,  is  stated  in  the  ninth 
paragraph  of  the  syllabus  as  fcdlows: 

"It  is  within  the  power  of  Congress  to'  en- 
large tbe  period  withiii  which  an  Indian  allottee 
is  prohibited  from  alieaating  his  land  beyond 
that  imposed  when  the  allotment  was  made, 
so  long  as  the  land  la  held  by  the  allottee,  al- 
tliouKh  in  the  meantime  he  may  have  been  made 
a  citizen." 

This  case  was  reversed  by  the  Supreme 
Court  in  80  far  as  It  held  that  the  United 
States  could  maintain  a  suit  to  set  aside 
conveyances  to  lands  after  restrictions  there- 
on had  expired.  Mullen  et  al.  v.  United 
States,  supra;  Goat  y.  United  States,  224 
U.  S.  468,  32  Sup.  Ct  644,  66  L.  Ed.  841; 
Demlng  Inv.  Ca  v.  United  SUtes,  224  U.  S. 
471,  32  Sup.  Ct  549,  56  L.  Ed.  847.  In 
United  States  v.  Shrock  (O.  a)  187  Fed. 
870,  decided  by  the  Circuit  Court  for  the 
Eastern  District  of  Oklahoma,  the  opinion 
was  expressly  placed  upon  the  gronnd  that 
the  question  of  the  authority  of  Congress  to 
reimpose  restrictions  upon  ttte  alienation  at 
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lands  of  Indian  allottees  was  settled  in  the 
afflrmatlve  so  far  as  'this  jurisdiction  was 
concerned  by  the  doctrine  announced  In 
United  States  t.  Allen,  supra. 

In  United  States  v.  Western  InT,  Co.  (O.  0. 
A.)  226  Fed.  726,  it  was  held  that  according 
to  the  provisions  of  the  act  of  April  26,  1906, 
restrictions  had  been  reimposed  upon  the 
conveyance  of  Inherited  lands  by  the  heirs 
of  a  deceased  Indian  to  whom  an  allotment 
had  been  made  in  his  llfetlmfc  It  will  be 
noted  that  In  this  case  the  District  Court  for 
tbe  ESastem  District  of  Oklahoma,  from 
which  court  the  appeal  was  taken,  had  de- 
parted from  Its  holding  in  the  case  of  United 
States  V.  Shrock,  and  reached  the  conclu- 
sion that  restrictions  could  not  be  reimposed, 
and  the  Circuit  Court  of  Appeals,  In  revers- 
ing the  case,  reached  the  opixisite  result. 
Tbe  opinion  cites  no  authorities  in  support 
of  its  conclusion  other  than  the  case  of  Tiger 
V.  Western  Inv.  Co.,  221  U.  S.  286,  81  Sup. 
Ct  578,  65  L.  Ed.  738.  I  think  I  wiU  be 
able  to  demonstrate  that  the  case  of  Tiger  v. 
Western  Inv.  Go.  Is  not  authority  for  such 
conclusion. 

In  Stephens  v.  Smith,  10  Wall.  821,  19  L. 
Bd.  933,  the  lands  Involved  were  reserved 
for  the  use  of  Victoria  Smith,  a  half-breed 
Indian,  by  the  United  States  under  the  pro- 
visions of  the  treaty  of  June  3,  1825  (7  Stat 
244).  By  the  eleventh  article  of  that  treaty 
It  was  stipulated  that  the  Nation  should  not 
sell  the  lands  without  permission  of  the  gov- 
ernment, and  the  court  observed  that  it  would 
assume  the  contracting  parties  Intended  this 
prohibition  to  apply  to  the  individual  mem- 
bers of  the  tribe  By  act  of  May  26,  1860 
(12  Stat  21)  the  tltie  of  the  United  States 
to  those  lands,  the  use  of  which  had  been  al- 
lotted to  Victoria  Smith,  was  conveyed  to 
her,  and  this  act  declared  void  all  prior  con- 
tracts for  the  sale  thereof  and  forbade  any 
future  disposition  except  by  the  Secretary 
of  the  Interior,  on  the  request  of  the  party 
interested.  Only  tbe  use  of  the  lands  was 
allotted  to  Victoria  Smith  prior  to  the  act 
of  May  26,  1860,  and  by  the  very  act  of  con- 
veyance, and  as  one  of  the  conditions  there- 
of, tbe  restrictions  upon  the  alienation  of 
said  lands  were  imposed. 

The  case  of  Tiger  v.  Western  Inv.  Co.,  su- 
pra. Involved  the  construction  of  the  act  of 
April  26,  1906,  In  so  far  as  it  affected  the 
prohibition  against  alieqatlon  of  allotted 
lands  by  the  allottee  or  his  heirs,  created 
by  the  Supplemental  Creek  Agreement  of 
June  30,  1902,  which  at  tbe  date  of  the  act 
had  not  expired ;  and  it  was  held  that  under 
these  circumstances  Congress  had  the  power 
to  extend  tAe  restrictions.  In  the  opinion  it 
is  stated  that  the  legislation  proceeded  "upon 
the  theory  that  in  the  understanding  of  Con- 
gress at  least  restrictions  still  existed  so  far 
OS  inherited  lands  of  full-blood  Indians  are 
concerned"  r  and,  after  a  review  of  the  iwll- 
cy  of  Congress  in  reference  to  legislation  of 
this  diaracter,  and  referring  to  the  fact  that 


citizenship  had  been  conferred  upon  Marchle 
Tiger,  and  that  citizenship  was  not  incom- 
patible with  restriction  upon  the  alienation 
of  said  lands,  it  was  said: 

"In  this  state  of  affairs  Congress,  with  ple- 
nary power  over  the  subject,  by  a  new  act  per-' 
mitted  alienation  of  such  lands  at  any  tune 
subject  only  to  the  condition  that  the  Secretary 
of  the  Interior  should  approve  the  conveyance." 

And,  after  declaring  the  conclusion  of  the 
court  to  be  that  Congress  had  at  all  times 
the  right  to  pass  legislation  in  the  Interest 
of  the  Indians,  it  was  further  said: 

"That  in  the  present  case,  when  the  act  of 
1906  was  passed,  Congress  had  not  released  its 
control  over  the  alienation  of  lands  of  full-blood 
Indians  of  the  Creek  Nation;  that  it  was  with- 
in the  power  of  Congress  to  continue  to  rettrict 
alienation  by  requiring,  as  to  full-blood  Indians, 
the  conseat  of  the  Secretary  of  the  Interior  to 
a  proposed  alienation  of  lands  such  as  are  in- 
volved in  this  ca«e;  that  it  rests  with  Congress 
to  determine  when  its  guardianship  shall  cease, 
and,  while  it  still  continn'es,  it  has  the  right  to 
vary  its  restrictions  npon  alienation  of  Indian 
lands  in  the  promotion  of  what  it  deems  the 
best  interest  of  the  Indians." 

It  Is  significant  that  throughout  the  entire 
discussion  by  the  court  the  distinction  is 
made  clear  that  at  the  time  the  act  was 
passed  the. restriction  upon  the  lands  tiwolved 
had-  not  expired,  and  that  the  right  of  Con- 
gress to  pass  the  act  is  placed  upon  the  con- 
ditions existing,  and  this  authority  is. stated 
to  be  that  Congress  may  extend  or  vary  ex- 
isting restrictions,  and  nowhere  in  the  opin- 
ion is  It  said  that  Congress  may  reimpose 
restrictions  after   they   have  once  expired. 

The  italics  throughout  this  opinion  are 
mine. 

Of  the  authorities  cited  by  the  court  we 
find  that  the  Allen  Case  was  criticized  by 
the  same  court  that  decided  it  The  opinion 
in  the  Shrock  Case  was  expressly  based  upon 
the  holding  In  the  Allen  Case,  and  was  after- 
wards departed  from  by  the  court  rendering 
the  opinion  therein.  In  United  States  v. 
Western  Inv.  Co.,  the  conclusion  reached 
was  expresi^y  based  upon  the  holding  in 
Tiger  V.  Western  Inv.  Co.,  and  In  Tiger  v. 
Western  Inv.  Co.,  is  found  no  expression  by 
the  Supreme  Court  to  the  effect  that  a  right 
exists  upon  the  part  of  Congress  to  reimpose 
restrictions  when  they  have  once  expired,  and 
in  Stevens  v.  Smith  the  restriction  was  a 
condition  of  the  grant 

There  is,  and  can  be,  no  question  at  this 
time  that  when  a  restriction  has  expired  by 
lapse  of  time,  It  has  been  removed  the  same 
as  tf  dona  by  an  express  act  of  Congress  or 
by  the  Secretary  of  the  Interior.  United 
States  V.  Bartlett  235  U.  S.  72,  85  Snp.  Ct 
14,  59  h.  Ed.  137;  Choate  v.  Trapp,  224  U. 
S.  665,  32  Sup.  Ct  565,  56  L.  Ed.  941. 

In  Jones  v.  Meehan,  175  U.  S.  1,  20  Sup. 
Ct.  1,  44  L.  Ed.  49,  an  Indian  chief  owned  in 
fee  land  which  fronted  on  a  stream.  The 
chief  died,  and  in  1891  his  son  and  heir, 
during  the  continuance  of  the  tribal  organiza- 
tion, let  the  land  to  Meehan  for  10  years. 
In  1894  he  again  let  the  samo  land  to  Jones 
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for  20  years.  In  that  year  the  Secretary  of 
the  Interior  was  authorized  by  Congress  to 
approve  the  lease  to  Jones  If  the  tatter  would 
increase  the  rental.  This  he  did,  and  with 
the  consent  of  the  Indian  and  the  Secretary 
of  the  Interior,  the  lease  was  made  to  Jones. 
Litigation  followed,  in  which  Meehan  relied 
upon  the  first  contract  and  Jones  relied  up- 
on that  made  under  Congressional  authority. 
Judgment  was  for  Meehan;  and,  in  review- 
ing the  opinion  in  that  case  the  Supreme 
Court,  in  Choate  ▼.  Trapp,  supra,  said : 

"The  court  held  that  the  subsequent  act  could 
not  relate  back  lo  a*  to  interfere  with  the  right 
of  property  which  the  Indian  poaaessed  and 
conveyed  as  an  owner  in  fee;  and,  while  Con- 
gress had  power  to  make  treaties,  it  could  not 
affect  title$  already  granted  ty  fhe  treaty  it- 
lelf." 

In  Re  Heff,  197  U.  S.  488,  25  Sup.  Ct  606, 
49  I*  Ed.  848,  the  court  had  under  consider- 
ation the  authority  of  the  United  States  to 
punish  under  its  police  power  the  sale  of 
liquor  within  a  state  by  a  citizen  thereof  to 
an  Indian  who  had  selected  an  allotment  un- 
der the  act  of  February  8,  1887  (24  Stat  L. 
388),  by  whldi  it  was  provided  that  each  al- 
lottee thereunder  should  have  the  benefits 
of  and  be  subjected  to  the  laws  of  the  state 
where  he  resides,  and  by  the  terms  of  which 
citizenship  was  conferred  upon  each  such  al- 
lottee. The  contention  was  made  that  be- 
cause the  purchaser  was  an  Indian,  notwith- 
standing he  had  taken  his  allotment  under 
the  terms  of  the  act  and  as  a  citizen  of  the 
United  States  and  of  the  state  of  Kansas, 
the  United  States  might  punish  the  sale  of 
liquor  to  such  Indian.  In  denying  this  con- 
tention, the  court,  speaking  through  Mr.  Jus- 
tice Brewer,  said: 

"But  the  logic  of  this  argument  Implies  that 
the  United  States  can  never  release  itself  from 
the  obligation  of  guardianship;  that  so  long 
as  an  individual  is  an  Indian  by  descent,  Con- 
gress, although  it  may  have  zranted  all  the 
rights  and  privileges  of  national,  and  therefore 
state,  citizenship,  the  benefits  and  burdens  of 
the  laws  of  the  state  may,  at  any  time,  repudiate 
this  action,  and  reassume  its  guardianship  and 
prevent  the  Indian  from  enjoying  the  benefits 
of  the  laws  of  the  state,  and  release  him  from 
obligations  of  obedience  thereto.  Can  it  be 
that  because  one  has  Indian,  and  only  Indian, 
blood  in  his  veins,  he  is  to  be  forever  Mie  of  a 
special  class  over  whom  the  general  govern- 
ment may.  In  its  discretion,  assume  the  rights 
of  guardianship  whidi  it  has  once  abandoned 
and  this,  whether  the  state  or  the  individual 
himself  consents?  We  think  the  reach  to  which 
this  argument  goes  demonstrates  that  it  is 
unsound." 

And,  after  noticing  the  fact  that  the  lands 
of  the  Indians  were  restricted  from  aliena- 
tion, and  declaring  the  rule  that  an  allottee 
may  enforce  his  right  to  any  interest  in  the 
tribal  or  other  property,  and  that  Congress 
may  enforce  and  protect  any  condition  tchick 
it  atlaehea  to  any  of  its  grante,  further  said 
that  the  fact  that  the  property  was  subject 
to  a  condition  against  alienation  did  not  af- 
fect the  dTil  or  political  status  of  the  holder 
of  the  title.  The  extent  of  the  power  of 
Congress,  to  legislate  respecting  the  personal 


and  political  status  of  such  Indians  was  ex- 
pressed as  follows: 

"But  it  is  unnecessary  to  pursue  this  discus- 
sion further.  We  are  of  the  opinion  that  when 
the  United  States  grants  the  privileges  of  dti- 
lenship  to  an  Indian,  gives  to  him  the  benefit  o( 
and  requires  him  to  be  subject  to  the  laws,  both 
civil  and  criminal,  of  the  state,  it  places  him 
outside  the  reach  of  police  regulations  on  the 
part  of  Congress;  that  the  emancipation  from 
federal  control  thus  created  Cannot  be  set  aside 
at  the  instance  of  the  government  without  the 
consent  of  the  individual  Indian  and  tiie  state; 
and  that  this  emancipation  from  federal  con- 
trol is  not  affected  by  the  fact  that  the  lands 
it  has  granted  to  the  Indian  are  granted  sub- 
ject to  a  condition  against  alienation  and  in- 
cumbrance, or  the  further  fact  that  it  guar- 
antees to  him  sn  interest  in  tribal  or  other 
property." 

The  efTect  of  the  holding  in  the  HefF  Case 
is  that,  when  Congress  has  released'  its  guard- 
ianship over  the  personal  and  political  statns 
of  the  individual  Indian  to  the  extent  of  con- 
ferring citizenship  on  blm  so  that  he  becomes 
a  citizen  of  the  United  States  and  of  the 
state  in  which  he  resides,  this  grant  cannot 
be  retracted  without  the  consent  of  the  state 
of  which  he  is  a  resident  and  the  indivldaal 
himself.  This  is  true  because  he  owes  cer- 
tain duties  and  is  under  certain  obllgatloDS 
to  the  state  of  his  residence,  and  has  the 
rights  therein  of  other  citizens.  If  the  the- 
ory of  the  court  be  true  that,  because  Con- 
gress has  made  an  improvident  granl  to  t)>e 
Indian  of  property  rights,  those  rights  ma; 
be  taken  away  because  be  is  still  a  citizen  of 
the  tribe,  then  by  parity  of  reason  a  grant  of 
citizenship  may  also  be  retracted  because 
guardianship  has  not  been  fully  and  com- 
pletely surrendered. 

In  Bartiett  t.  United  States,  203  Fed.  410, 
121  C.  C.  A.  620,  the  Circuit  Court  of  Appeals 
for  the  Eighth  Circuit,  being  the  same  court 
which  rendered  the  opinion  in  the  Allen  Case 
and  in  the  case  of  United  States  v.  West- 
em  luT.  Co.,  in  the  course  of  Its  opinion  said 
that  Congress  could  not,  by  virtue  of  the 
guardianship  of  the  United  States,  deprive 
an  Individual  Indian  of  his  full  propertr 
rights  in  and  to  his  lands  and  relmpose  re- 
strictions upon  the  alienation  thereof,  and 
the  expression  In  the  Allen  Case  to  the  con- 
trary was  referred  to  as  "mere  obiter." 

In  Hemmer  v.  United  States,  204  Fed.  898, 
123  C.  C.  A.  194,  a  Sioux  Indian  by  the  name 
of  Taylor,  under  the  act  of  March  3,  1875 
(18  Stat  420,  c.  131)  which  gave  the  benefit 
of  the  Homestead  Laws  to  Indians  that 
might  abandon  their  tribal  relations  and 
avail  themselves  of  the  homestead  laws,  but 
placing  a  restriction  of  5  years  upon  the 
alienation  of  the  lands  so  homesteaded,  en- 
tered 160  acres  of  land  in  reliance  upon  said 
act  and  on  June  10, 1884,  had  resided  there- 
on the  required  length  of  time  to  entitle  him 
to  make  final  proof  and  receive  his  patent 
On  July  4,  1884,  less  than  a  month  there- 
after. Congress  passed  an  act  enlarging  the 
Class  of  Indians  who  might  avail  themselves 
of  the  homestead  act  and  providing  a  29- 
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year  restriction  Instead  of  6  years.  The 
court  held  that  the  act  of  1884  did  not  apply 
to  Taylor's  homestead,  he  having  entered  his 
land  under  the  act  of  1875,  and  resided  there- 
on the  full  time  required  before  the  passage 
of  the  act  of  1884,  and  that  the  latter  act 
did  not  have  the  effect  of  relmposiug  a  re- 
striction for  25  years  upon  the  alienation 
thereof,  although  his  conveyance  was  not  ex- 
ecuted until  August  8,  1908. 

The  question  here  Is  whether  the  right  to 
alienate  his  allotted  or  inherited  lands  Is  a 
property  right  which  vests  In  the  Individual 
Indian  upon  the  removal  of  restrictions.  If 
It  be  such,  it  is  protected  from  legislative 
Impairment  by  the  fifth  amendment  to  the 
federal  Constitution.  I  maintain  that  It  is 
such  a  right,  and  therefore  the  right  to  re- 
Impose  restrictions  thereon  does  not  exist. 

In  Ghoate  t.  Trapp,  supra,  the  court  held 
the  exemption  from  taxation  to  be  a  vested 
property  right,  which  could  not  be  impaired. 
In  Mullen  v.  United  States,  supra,  speaking 
of  the  Interests  of  the  heirs  of  an  Indian  who 
died  before  receiving  his  allotment,  which 
was  afterwards  selected  in  his  name,  It  was 
said: 

"These  Indian  heirs  were  vested  with  an  in- 
tprest  in  the  property  which,  in  the  absence  of 
any  provision  to  the  contrary,  was  the  subject 
of  sale.  The  fact  that  they  were  'full-blood' 
Indians  makes  no  difference,  for,  at  the  time  of 
the  conveyances  in  question^  heirs  of  the  full 
blood,  taking  under  the  provisions  of  paragraph 
22  of  the  Supplemental  agreement,  bad  the 
same  right  of  alienation  as  other  heirs." 

The  right  to  inherit,'  purchase,  lease,  sell, 
hold,  and  convey  real  and  personal  proper- 
ty is  guaranteed  to  every  citizen  of  the  Unit- 
ed States,  by  section  1978,  Rev.  Stat  (U.  S. 
Comp.  St  1913,  i  3931),  being  the  Civil 
Kigbto  Act  In  the  CivU  Bights  Cases,  109 
U.  &  3,  3  Sup.  Ct  18,  27  U  Ed.  835,  it  was 
said  that  Congress  by  passing  the  act  under 
consideration  had  undertaken — 
"to  secure  to  all  citizens  of  every  race  and  col- 
or, and  without  regard  to  previous  servitude, 
those  fundamental  rights  which  are  the  essence 
of  civil  freedom,  namely,  the  same  right  to  make 
and  enforce  contracts,  to  sue,  he  parties,  give 
evidence,  and  to  inherit  purchase,  lease,  sell 
and  convey  property,  as  is  enjoyed  by  white 
citizens." 

See,  also,  Allgeyer  ▼.  State  of  Louisiana, 
165  U.  a  680,  17  Sup.  Ct  427,  41  U  Ed.  832; 
Locfaner  v.  New  York,  198  U.  S.  45,  25  Sup. 
Ct  539,  49  L.'Ed.  937,  3  Ann.  Cas.  1133; 
Powell  T.  Pena,  127  U.  S.  678,  8  Sup.  Ct 
992,  1257,  32  L.  Ed.  253. 

The  term  "property"  has  a  most  extensive 
signification,  and,  according  to  its  legal  defi- 
nition, consists  In  the  free  use,  possession, 
enjoyment  and  disposition  by  a  person  of 
all  his  acqnisitions,  without  any  control  or 
diminution  save  only  by  the  laws  of  the  land. 
The  term  not  only  includes  the  thing  over 
wblch  dominion  may  be  exercised,  but  In  its 
broader  sense  is  that  dominion  or  right  of 
use  and  dlsiKwltion  which  one  may  exercise 
over  subjects  or  things,  to  the  exclusion  of 
others,  and  Includes  the  right  to  possess,  use. 


enjoy,  and  dispose  of  a  fhlng;  and  it  is  bard 
to  conceive  of  property  without  these  rights 
and  attributes  therein.  1  Blackstone,  Comm. 
138;  Black's  Law  Dictionary,  title,  Proper- 
ty; Anderson's  Law  Dictionary,  title,  Prop- 
erty. The  authorities  defining  property  are 
collected  In  Words  and  Phrases,  title,  Prop- 
erty (First  and  Second  Series). 

It  Is  true  that  the  right  to  use  and  dispose 
of  such  property  may  be  regulated  by  the 
laws  of  the  land,  but  this  means  "regulation'' 
and  does  not  include  the  right  to  take  or 
destroy  the  same  without  due  process  of  law, 
and  without  just  compensation.  The  state 
may  require  that  a  deed  of  conveyance  shall 
be  in  writing,  and  shall  be  acknowledged  and 
recorded  and  may  specify  the  manner  of  ac- 
Icnowledgmeut  and  the  officer  before  whom 
It  shall  be  executed.  But  when  the  right  to 
convey,  after  it  has  once  vested,  and  where 
the  grantor  is  possessed  of  the  full  legal  and 
equitable  title  in  the  thing  conveyed,  without 
condition  or  restriction,  is  made  to  depend 
upon  the  will  of  some  third  person  with  the 
power  of  veto,  the  right  has  been  seriously 
impaired  and  in  effect  destroyed.  As  to  a 
citizen  of  the  United  States  not  of  Indian 
blood,  it  Is  conceded  this  could  not  be  done. 
No  distinction  exists  in  this  respect  between 
a  white  person  and  an  Indian.  In  Choate  v. 
Trapp,  it  was  said: 

"There  have  been  comparatively  few  cases 
which  discuss  the  legislative  power  over  private 
property  held  by  the  Indians.  But  those  few 
all  recognize  that  he  is  not  excepted  from  the 
protection  euaranteed  by  the  Constitution.  His 
private  rights  are  secured  and  enforced  to  the 
same  extent  and  in  the  same  way  as  other  resi- 
dents or  citizens  of  the  United  States.  Re  Heff, 
197  U.  S.  504,  25  Sup.  Ct.  506,  49  L.  Ed.  855; 
Cherokee  Nation  v.  Hitchcock,  187  U.  S.  307, 
23  Sup.  Ct.  115,  47  Ia  Ed.  190;  Jackson  ex 
dem.  Smith  v.  Goodell,  20  Johns.  (N.  Y.)  188; 
Lowry  v.  Weaver,  4  McLean,  82.  Fed.  Cas. 
No.  8684;  Whirlwind  v.  Von  der  Ahe,  67  Mo. 
App.  628;  Taylor  v.  Drew,  21  Ark.  487.  His 
right  of  private  property  is  not  subject  to  im- 
pairment by  legislative  action,  even  while  ha 
is,  as  a  member  of  a  tribe  subject  to  the  guardi- 
anship of  the  United  States  as  to  Ids  political 
and  personal  status." 

Referring  to  the  right  of  Congress  to  re- 
move restrictions  upon  the  alienation  of  In- 
dian lands.  It  was  said  the  right  was  in  pur^ 
suance  of  the  power  of  Congress  to  lengthen 
or  shorten  the  period  of  the  Indian's  disabili- 
ty, but  It  was  further  said  that : 

"No  statute  would  have  been  valid  which  re- 
duced his  fee  to  a  life  estate,  or  attempted  to 
take  from  him  10  acres  or  50  acres,  or  the  tim- 
ber growing  on  the  land." 

It  was  conceded  by  eminent  counsel  there- 
in that  no  right  which  was  actually  con- 
ferred could  be  arbitrarily  abrogated  by  stat- 
ute, and  the  court  In  the  discussion  of  the 
case  said: 

"If  there  were  any  question  as  to  whether 
this  was  a  personal  pri^lege  and  repealalde,  or 
an  incident  attached  to  the  land  itself  for  a 
limited  period,  that  doubt  under  this  rule,  must 
be  resolved  in  favor  of  the  patentee." 

Determining  the  effect  to  be  given  to  the 
decision  in  Tiger  v.  Western  Inv.  Co„  which 
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tbe  court  thinks  Justified  Its  oonclnston  that 
restrictions  may  be  reimposed  on  these  home- 
stead lands  after  the  original  restriction  had 
been  removed,  the  Supreme  Court  said : 

"Nothing  that  was  said  in  ISger  v.  'Westem 
Inv.  Go.  (citing  it)  is  opposed  to  the  same  con- 
clusion here,  for  that  case  did  not  involve  prop- 
erty rights,  but  related  solely  to  the  power  of 
(Congress,  to  extend  tbe  period  of  the  Indian's 
disability.  The  ttatute  did  not  attempt  to  take 
hia  land  or  any  right,  member,  or  apfurtenanoe 
thereunto  belonging.    It  left  that  as  it  was." 

The  court  then  gave  the  reason  underlying 
the  legislation  by  Congress  which  extended 
the  time  during  which  tbe  allottee  could  not 
sell,  and  called  attention  to  the  tact  that : 

"Tiger  was  still  a  ward  of  the  Nation  ao  far 
as  the  alienation  of  his  lands  was  concerned, 
and  a  member  of  the  existing  Creek  Nation" 

— and  after  stating  the  rule  that  citizenship 
was  not  Incompatible  with  guardianship,  the 
court  continued: 

"But  there  wat  no  intimation  that  the  pow- 
er of  wardahip  conferred  authority  on  Congreat 
to  le**en  any  of  the  righti  of  property  iokich 
had  beon  veated  in  the  individual  Indian  by 
prior  lawa  or  contracta.  Such  righta  are  pro- 
tected from  repeal  bv  theproviaiona  of  the 
j^fth  amendment.  •  •  •  We  have  »ee»  that 
it  waa  a  v^ted  property  right  iohich  oouH  not 
be  abrogated  by  atatute." 

And  again  in  the  opinion  it  was  said,  with 
reference  to  the  power  of  Congress  to  legis- 
late with  respect  to  tribal  property,  that: 

"There  is  a  broad  distinction  between  tribal 
property  and  private  property,  and  between  the 
power  to  abrogate  a  statute  and  the  autliority 
to  destroy  rights  acquired  under  such  law. 
Reicbert  v.  Felps,  6  Wall.  160,  18  L.  £».  849." 

Thus  It  Is  shown  that  the  right  to  alienate 
property  is  property  itself,  and  It  Is  conced- 
ed that  if  such  right  has  vested  In  a  white 
person,  that  right  could  not  be  impaired  even 
by  Congress.  So  It  is  also  seen  that  with 
reference  to  vested  private  righta  there  Is  no 
distinction  between  an  IndlAn  and  any  oth- 
er citizen  of  the  United  States.  TlUs  being 
true,  any  legislation  which  would  impair  or 
lessen  such  right  would  be  invalid.  There  Is 
no  question  about  the  right  of  Congress  to 
impost  as  a  condition  of  its  grant  restrictions 
upon  the  alienation  thereof,  because  the  title 
vests  subject  thereto,  and  same  operates  as 
a  condition  annexed  to  the  title;  but,  when 
full  and  complete  title  in  fee  simple  without 
condition  or  restriction  has  vested,  the  tight 
of  disposition  is  a  property  right,  and  is  pro- 
tected by  the  fifth  amendment. 

In  Chase  v.  United  States,  222  Fed.  593, 
138  C.  C.  A.  117,  the  United  States  as  trus- 
tee and  guardian  of  the  Omaha  Tribe  of  In- 
dians and  of  Rose  Wolf  Setter,  a  member  of 
said  tribe,  brought  suit  against  Hiram  Chase, 
the  sole  heir  of  the  grantee  of  a  tract  of  40 
acres  of  land  under  section  4  of  the  treaty 
of  March  6,  1865,  with  the  Omaha  Tribe  of 
Indians  (14  Stat  667,  668).  The  quesUon 
there  was  whether  Hiram  Chase,  the  sole 
heir  of  the  grantee  of  said  tract  or  Rose 
Wolf  Setter,  the  sole  heir  of  the  grantee  of 
the  same  land  under  section  6  of  the  act  for 
tbe  sale  of  a  part  of  the  reservation  of  that 


tribe,  of  August  7,  1882  (22  Stat  c  434,  Pfr 
841,  842),  had  the  title  and  the  rl^t  of  pos- 
session of  the  tract;  In  other  words,  wheth- 
er the  treaty  of  1865  granted  to  Clarissa 
Chase,  the  mother  of  defendant,  a.  aubstan- 
tial  title  to  or  right  in  the  land  in  question  or 
a  mere  revocable  license  to  the  possesston 
and  use  thereof.  In  reversing  the  case  witb 
instmctlons  to  render  Judgment  on  tbe 
merits  In  favor  of  Hiram  Chase,  the  conn 
said: 

"If  by  the  treaty  of  1865  a  substantial  ri^kt 
u)  or  title  to  the  land  in  question  was  sranteC 
to  or  vested  in  darissa  Chase  and  her  bein,  tlii 
subsequent  act  of  Congress  of  1S82  was  ini^- 
fecdve  to  impair  or  destroy  that  right  or  tide 
because : 

"First,  Indians  as  well  as  other  residents  siri 
citizens  of  the  United  States,  are  protected  tj 
the  fifth  amendment  to  the  Constitution  against 
deprivation  of  property,  life,  or  libertr  witliciit 
due  process  of  law.  No  act  of  Congress  or  iti- 
islative  fiat  constitutes  due  process  of  las. 
whereby  a  vested  right  in  or  title  to  propert; 
may  be  either  seriously  impaired  or  destroy- 
ed. Choate  v.  Trapp,  224  U.  S.  566,  670,  677. 
32  Sup.  Ct  565,  66  U  Ed.  941:  Jones  ▼.  Met- 
han,  175  U.  S.  1,  20  Sup.  Ct  1.  44  U  Ed.  ■»: 
In  re  Heff,  197  U.  S.  488,  504,  25  Snp.  Ci 
506,  49  L.  Bd.  848 ;  Cherokee  Nation  v.  Hitdi- 
cock,  187  U.  S.  294,  307,  23  Sup.  Ct.  115.  47 
li.  Ed.  183;  Jackson  v.  Goodell,  20  Johos. 
(N.  Yj  188;  Lowry  v.  Weaver,  4  McLean,  SS. 
Fed.  Cas.  No.  8584 :  Whirlwind  v.  Von  dei 
Ahe,  67  Mo.  App.  628;  Taylor  r.  I>rew,  21 
Ark.  485. 

"Second.  Except  in  political  cases — and  tbis 
case  is  not  a  political  case — Congress  -  has  ds 
power,  imder  the  Constitution  of  the  United 
States,  to  affect  rights  or  titles  granted  br  t 
treaty,  or  to  detennme  what  righta  were  grant- 
ed thereby.  Nor  may  the  character  of  the  rijbt 
or  interest  granted  to  Clarissa  Chase  by  tbe 
treaty  of  1865  be  determined  by  the  opinion  dt 
Congress  that  tiiat  right  or  interest  was  re<- 
ocable  and  negligible,  though  it  be  evidenced  bj 
its  declaration  in  the  act  of  1882  that  after  t^ 
new  allotments  were  made  nnder  that  act  the 
certificates  of  right  and  title  issued  by  the  Com- 
missioner of  Indian  Affairs  under  the  treaty  of 
1S65  should  be  null  and  void.  The  constric- 
tion of  treaties  and  the  determination  of  tli< 
character  and  extent  of  the  rights  and  titln 
granted  under  them  is  a  judicial,  and  not  a  1;^ 
Uilative,  function,  and  by  the  Constitution  tlw 
power  is  granted,  and  the  duty,  which  may  not 
be  renonnced,  is  imposed  upon,  the  courts  to 
form  and  enforce  their  independent  JndfancDti 
upon  these  guMtions,  although  these  jadgmeoti 
may  differ  from  the  opinions  of  the  Oonrren 
or  its  members.  Jones  v.  Meehan,  17^  U.  3. 
1-32,  20  Sup.  Ct  1,  44  L.  Ed.  49;  WUfion  r. 
Wall,  6  wJl.  83,  8»,  18  I*^Ed.  727:  Reick- 
ert  V.  Felps,  6  WaU.  160,  16i,  18  I*  Ed.  8*9; 
Smith  V.  Stephens,  10  Wall.  321,  327.  19  U 
Ed.  933;  Holden  t,  Joy,  17  WaU.  211,  247,  21 
L.  Ed.  523." 

If  it  be  once  established  that  Congress  may 
relmpoee  restrictions  upon  lands  from  which 
same  have  been  removed.  It  may  impose  re- 
strictions where  none  existed.  Then  If  sudi 
Indian  received  title  to  other  lands  by  Inher- 
itance from  a  wliite  ancestor,  or  purchasod 
same  from  funds  accumulated  by  his  own  toU 
and  Industry,  the  fact  of  guardianship  by  the 
United  States  over  him  would  aiuthorize  Con- 
gress to  impose  restrictions  upon  the  ase,  en- 
joyment and  dispositiou  of  such  prox>erty,  and 
also  to  withdraw  the  same  from  state  or  mo- 
nlclpal  taxation.    It  eeems  dear  that  such 
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cannot  be  done,  and  If  It  cannot  be  done,  npon 
'wbat  principle  can  It  be  said  that  Congress 
may  draw  to  Itself  control  over  the  alienation 
of  other  lands,  the  title  of  which,  both  legal 
and  equitable,  has  been  conveyed  to  the  In- 
dian, simply  because  such  lands  at  one  time 
comprised  a  part  of  the  Indian  domain.  If 
this  power  may  be  exercised  with  reference 
to  the  lands,  why  may  it  not  be  exercised 
with  reference  to  all  kinds  of  property,  even 
to  the  extent  that  if  an  Indian  has  a  sum  of 
money  in  the  bank,  legislation  might  be  en- 
acted placing  restrictions  upon  the  disposi- 
tion and  use  of  such  property  or  money. 
This  la  not  an  Ulogical  deduction  l^om  the 
opinion  of  the  court,  and  demonstrates  the 
consequences  that  might  possibly  follow  if 
guardianship  over  the  Indian  be  the  sole  test 
of  the  right  of  Congress  to  legislate  in  the 
respects  mentioned.  Mixed  bloods  of  what- 
ever degree  of  blood,  together  with  intermar- 
ried citizens,  are  still  wards  of  the  nation 
tn  the  sense  that  they  are  members  of  exist- 
ing tribes,  and  that  their  tribal  affairs  have 
not  been  completely  wound  up  and  their  trib- 
al existence  dissolved.  In  this  sense  they 
«re  as  much  vrards  of  the  government  as  the 
full-blood  heirs  of  a  deceased  allottee,  and 
if  Congress  possesses  tl^e  power  to  reimpose  a 
restriction  upon  the  alienation  of  the  lands 
of  a  deceased  allottee  by  the  heirs  thereof  in 
the  case  of  fall  bloods,  as  in  the  case  at  bar, 
should  Congress  determine  that  previous  leg- 
islation was  unwise,  it  might  reimpose  re- 
strictions upon  the  alienation  of  the  lands  of 
all  allottees  without  regard  to  the  quantum 
of  blood,  including  intermarried  citizens,  and 
might  re-enact  any  legislatlou  regulating  the 
property  and  affairs  of  the  tribes.  Some  of 
the  representatives  of  the  state  in  the  halls 
of  the  National  Congress  are  members  of 
the  Indian  tribes,  and  would  be  brought  with- 
in the  terms  of  such  restrictive  legislation. 
In  short,  the  Congress  could  withdraw  from 
the  Jurisdiction  of  the  state  and  from  the 
operation  of  its  laws  all  of  the  lands  in  at 
least  one-half  of  the  state  the  title  to  which 
is  still  in  the  hands  of  the  members  of  In- 
dian tribes.  It  seems  to  me  clear  that  this 
cannot  be  done. 

If  Congress  may  reimpose  restrictions  upon 
lands  which  were  selected  In  the  lifetime  of 
the  allottee  and  afterwards  descended  to  his 
lieirs,  it  may  also  Impose  restrictions  upon 
lands  which  were  allotted  In  the  name  of  In- 
dians who  died  prior  to  selecting  their  allot- 
ment. In  Skelton  v.  DUl,  235  U.  S.  206,  35 
Sup.  CC  60,  58  Ia  Ed.  198,  and  in  Adkins  v. 
Arnold,  235  U.  8.  417,  35  Sup.  Ct  118,  59  L. 
Ed.  294,  it  was  held  that  the  restrictions  Im- 
posed by  section  16  of  the  Supplemental  Creek 
Agreement  of  June  30,  1902,  applied  only  to 
allotments  made  to  living  citizens  in  their 
own  right,  and  not  to  allotments  made  on  be- 
balf  of  deceased  persons  under  the  authority 
of  section  28  of  the  original  agreement  of 
March  1,  1901. 

The  fact  that  the  lej^lation  may  not  have 


been  for  the  best  Interests  of  the  Indian  is 
not  a  sufficient  reason  for  the  court  to  depart 
from  the  terms  of  the  act  as  written.  As  was 
said  by  the  Supreme  Court  in  United  States 
V.  First  National  Bank  of  Detroit,  234  U.  8. 
245,  34  Sup.  Ct  846,  58  L.  Ed.  1298: 

"If  the  true  construction  has  been  followed 
with  harsh  consequences,  it  cannot  influence 
the  courts  in  administering  the  law.  Tlie  re- 
S][>on8ibility  for  the  justice  or  wisdom  of  legisla- 
tion rests  with  Congress,  and  it  Is  the  province 
of  the  courts  to  enforce,  not  to  make,  the  laws." 

The  policy  of  Congress  with  reference  to 
the  Indians  is  stated  in  Re  Heft,  supra, 
where,  after  reviewing  leglslatian  upon  simi- 
lar questions  it  was  said: 

"Of  late  years  a  new  policy  has  found  ex- 
pression in  the  legislation  of  Congress^-a  policy 
which  looks  to  the  breaking  up  of  tribal  rela- 
tions, the  establishing  of  the  separate  Indians 
in  individual  homes,  free  from  national  guardi- 
anship, and  charged  with  all  the  rights  and  ob- 
ligations of  citizens  of  the  United  States." 

This  being  the  policy  of  Congress,  the  stat- 
ute should  be  so  construed  as  to  be  in  har- 
mony therewith,  and  «o  a»  not  to  interfere 
tcith  existing  rights  which  have  been  vested 
under  prior  laioa.  The  rule  as  stated  in  2 
Sutherland  Stat  Const.  §  488,  is  as  follows: 

"In  the  construction  of  the  provisions  of  any 
statute  they  ought  to  receive  such  a  reasonable 
construction,  if  the  words  and  subject-matter 
will  admit  of  it,  as  thai  the  etnsting  rightt  of 
the  puWo  or  of  individuals  J>e  not  infringed. 

In  order  to  ascertain  the  legislative  intent, 
it  Is  a  famUiar  rule  of  construction  that  sub- 
sequent legislation  upon  the  same  subject 
may  be  referred  to.  Tiger  v.  Western  Inv. 
Co.,  supra.  The  act  of  May  27,  1908  (35  Stat  ^ 
L.  312),  was  an  act  which  extended  or  en- 
larged restrictions  upon  the  alienation  of  all 
allotted  lands  of  mixed  bloods  of  three- 
fourths  or  more  Indian  blood.  In  that  act  it 
was  provided: 

"Nothing  herein  shall  be  construed  to  impose 
restrictions  removed  from  lands  by  or  under  any 
law  prior  to  the  passage  of  this  act" 

Here  was  a  declaration  by  Congress  that 
legislation  of  the  character  involved  was  not 
intended  to  reimpose  restrictions  which  had 
been  removed.  Taken  in  connection  with  the 
act  of  1906,  the  conclusion  seems  to  follow 
that  no  such  effect  was  intended  by  that  act 
On  February  27,  1907,  Hon.  Frank  M.  Camp- 
bell, Assistant  Attorney  General,  in  an  opin- 
ion to  the  Secretary  of  the  Interior,  consider- 
ing section  22,  said: 

"This  section  provides  the  manner  in  which 
sales  may  be  made  notwithstanding  any.  re- 
strictions upon  alienation,  and  seems  to  apply 
to  the  heirs  of  all  deceased  allottees,  without 
regard  to  quantum  of  Indian  blood.  It  cannot, 
however,  be  held  to  apply  to  heirs  who  received 
their  Inheritance  free  from  all  restrictions. 
There  would  have  been  no  occasion  for  this  pro- 
vision, or  field  for  its  operation,  if  the  same 
provision  which  relates  to  homesteads  had  ex- 
tended to  the  other  or  surplus  allotted  lands. 
The  provision  in  the  act  of  Jnly  1,  1902,  supra, 
is  that  they  may  be  alienated,  onn-fourth  in 
acrenee  in  one  year,  one-fourth  in  two  years 
and  the  balance  In  five  years  from  the  date  of 
the  patent  There  is  no  permissible  construc- 
tion of  said  section  22  except  that  it  applies, 
so  far  as  Ghoctawa  and  Chicks  saws  are  con- 
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cemed,  to  these  snrplus  lands,  which  deacend 
to  the  heirs  hardened  with  restrictions  upon 
the  alienation,  and  not  upon  the  homestead, 
which  descends  free  of  all  restrictions."  Bled- 
soe on  Indian  Land  Law  (Ist  Ed.)  p.  303. 

On  August  17,  1909,  the  Attorney  General 
construed  the  act  of  May  27,  1908,  and  held 
that  conveyances  made  by  full-blood  heirs  of 
lands  inherited  by  them  prior  to  the  act  of 
May  27, 1908,  were  not  valid  unless  approved 
by  the  Secretary  of  the  Interior,  and  held, 
further,  that  the  provisions  of  section  9  of 
said  act  should  not  be  lield  to  operate  retroac- 
tively and  to  remove  absolutely  all  restric- 
tions npon  the  alienation  of  lands  of  all  al- 
lottees who  died  prior  to  the  passage  of  that 
act  27  Opinions  Attorney  General,  p.  630. 
On  June  7,  1911,  that  official  rendered  an 
opinion  holding  that  lands  allotted  to  the 
Choctaws  and  Obickasaws  under  the  supple- 
mental treaty  (Act  of  July  1, 1902),  could  not 
be  conveyed  prior  to  act  of  April  26,  1906,  by 
the  full-blood  heirs  of  such  allottees  within 
the  period  of  inhibition  named  by  the  former 
act,  as  that  section  was  not  retroactive.  29 
Opinions  Attorney  General,  p.  131. 

For  the  foregoing  reasons,  I  tbinlc  the  deed 
to  the  homestead  was  valid  without  approval. 


(57  Okl.  231) 

CAMPBELL  et  aL  v.  THORNBURQH  et  aL 

(No.  6622.) 

(Supreme  Court  of  Oklahoma.     Jan.  11,  1916. 

Rehearing  Denied  Feb.  1,  1916.) 

(SvUahut  by  the  Court.) 

1.  P1.BADINO    ^=9418— RUUNQ    ON    DEirUBBBB 

—Objection— Waivkb. 

Where  a  demurrer  to  a  pleading  is  sus- 
tained, and  the  party  whose  pleading  is  at- 
tacked elects  to  amend,  the  error,  if  any,  in  the 
ruling  on  the  demurrer,  is  waived  and  cannot 
be  assigned  as  error. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  §§  1399,  1403-1406;  Dec  Dig.  «=» 
418.] 

2.  Appeal  and  Ekbob  «=sll06  —  Motion  to 
Dismiss— IssuK  of  Fact— Disposition  ox 
Cause. 

Where,  in  such  case,  a  direct  issue  of  fact 
'  is  raised  on  a  motion  to  dismiss,  the  plaintiff 
in  error  alleging  that  he  never  intended  to  take 
time  to  plead  and  that  the  journal  entry  giving 
such  time  was  entered  in  his  absence  and  with- 
out his  consent,  and  the  defendant  in  error  de- 
nying these  statements,  *  the  case  will  be  re- 
manded to  the  trial  judge  to  find  the  fact, 
where  the  record  gives  no  solution  of  the  true 
conditions. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  4386-4398^  4585;  Dec. 
Dig.  «8=»110e.] 

.  Commissioners'  Opinion,  Division  'No.  2. 
Error  from  County  Court,  Okmulgee  County; 
Mark  L.  Bozart,  Judge. 

Action  by  W.  M.  Campbell  and  others 
against  Wright  Thomburgh  and  others. 
Judgment  for  defendants,  and  plaintiffs 
bring  error.     Remanded,  with  directions. 

A  motion  to  dismiss  this  appeal  on  the 
ground  that  after  a  demnrrer  to  the  petition 


was  sustained  the  defendant  took  time  to 
plead  over.  The  record  shows  two  orders. 
The  first  made  on  the  14th  day  of  May,  1914, 
recites : 

"This  cause  coming  on  to  be  heard  on  this 
14th  day  of  May,  1914,  on  a  demurrer  of  the  de- 
fendants to  the  petition  of  the  plaintiff  hereto- 
fore filed,  and  after  hearing  argument  of  coun- 
sel, both  for  and  against  said  demurrer,  and  be- 
ing fully  advised  in  the  premises,  the  conrt  finds 
that  the  first  second,  fifth,  sixth,  and  seventh 
grounds  of  the  demurrer  should  be  sustained, 
and  that  the  third  and  fourth  grounds  of  the  de- 
murrer should  be  overruled.  It  is  therefore  or- 
deerd,  adjudged,  and  decreed  that  the  first 
second,  fifth,  sixth,  and  seventh  ground  of  ti>^ 
demurrer  are  hereby  sustained,  and  the  third 
and  fourth  grounds  of  the  demurrer  be  and  tiic 
same  are  hereby  overruled,  to  which  action  0! 
the  court  the  plaintiff  excepts.  .It  is  farther  or- 
dered, adjudged,  and  decreed  that  the  plaintiEs 
be  and  they  are  hereby  given  20  days  in  which 
to  file  an  amended  petition.  ExceptJons  al- 
lowed." 

On  the  28th  day  of  May,  1914,  another 
order  was  entered  as  follows : 

"This  cause  coming  on  for  hearing  on  thl< 
28th  day  of  May,  1914,  being  a  regular  tern 
day  of  the  April,  1904,  term  of  this  court,  acd 
plaintiff  appearing  and  refusing  to  plead  far- 
ther, and  electing  to  stand  on  their  petition  here- 
tofore filed,  to  which  the  demurrer  was  hereto- 
fore sustained  on  the  14th  day  of  May,  1914.  it 
is  ordered,  considered,  and  adjudged  that  the 
petition  be  dismissedi  at  plaintiff's  costs,  to 
which  action  of  the  court  the  plaintiff  excepts, 
etc." 

In  the  reply  to  the  motion  to  dismiss  it 
is  stated  that  counsel  for  the  plaintifl  had 
no  notice  of  the  filing  of  the  first  order  aiui 
asked  no  further  time  to  plead,  bat  this  state- 
ment is  denied  by  the  defendants  in  error. 
There  is  nothing  in  the  record  to  show  that 
the  plaintiffs  were  not  present  In  fact,  the 
first  Journal  entry  -recites  that  tlie  demurrer 
was  argued  on  that  date,  and  that  exceptions 
were  saved  to  the  ruling  of  the  court  on 
that  date,  and  then  follows  the  order  allow- 
ing the  plaintiffs  time  to  file  an  amended 
petition.  The  question  now  presoited  is  on 
the  motion  to  dismiss. 

Wm.  M.  Matthews,  of  Okmulgee,  for  plain- 
tiffs in  error.  Harlan  Read  and  L.  Lk  Cow- 
ley, both  of  Okmulgee,  for  defendants  in  er- 
ror. 

DEYEREUX,  O.  (after  stating  the  facta 
as  above).  [1]  In  Berry  v.  Barton,  12  OkL 
221,  71  Pac.  1074,  66  L.  R.  A.  513,  it  U 
specially  held  that,  where  a  demurrer  Is  sus- 
tained and  time  is  given  to  amend  the  pe- 
tition, that  error  in  sustaining  the  demurrer 
is  waived.    In  the  opinion  it  Is  said : 

"In  order  to  take  advantage  of  the  ruling  on 
a  demurrer  when  it  is  sustained,  the  party  must 
stand  upon  his  pleading  held  to  be  defective, 
and  not  amend.  *  *  *  But  it  is  argued  that 
in  this  case  the  defendants  did  not  plead  over, 
and  therefore  they  are  in  a  position  to  nrs* 
as  error  the  sustaining  of  the  demnrrer.  Ttis 
position  cannot  be  sustained.  It  is  true  tliat 
nearly  all  of  the  cases  state  that,  by  pleading 
over  after  a  demurrer  has  been  austained,  a 
party  waives  the  error,  if  any  has  been  commit- 
ted by  the  court  in  such  mung.     The  rule  not 
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only  applies  where  the  party  actually  pleads 
over,  but  also  where  he  takes  leave  to  plead 
over  after  a  demurrer  has  been  sustained  to 
his  ^leadins.  It  is  the  intention  of  the.  party 
as  indicated  by  his  acts,  at  the  time, '  which 
fixes  his  standing'  in  court.  By  taking  leaye  to 
amend  he  thereby  indicates  his  intention  to 
abandons  his  former  position  and  to  draft  his 
pleadins  upon  a  different  theory,  or  to  state  his 
cause  01  action  in  different  langoage.  By  taking 
leave  to  amend,  he  admits  the  insufficiency  of 
the  ifleading,  and  he  is  bound  by  his  own  con- 
duct, and  cannot  afterwards  take  advantage  of 
it  Any  other  rule  would  permit  delays  under 
the  guise  of  a  desire  to  submit  to  the  ruling  of 
the  court  and  amend,  when  in  fact  the  party  had 
no  intention  of  amending.  Courts  everywhere 
insist  upon  such  rules  of  practice  and  conduct 
of  parties  liti^mt  as  will  promote  justice  and 
such  as  vrill  not  encourage  or  countenance  de- 
ception. The  attorney  is  supposed  to  know  the 
law  of  his  case  equally  as  well  as  the  court,  and 
inasmuch  as  the  statute,  with  the  permission  of 
the  court,  allows  a  party  at  his  own  exception 
to  amend  or  stand  on  his  pleading,  it  is  only 
fair  that  he  should  make  his  election  and  then 
be  bound  by  it;  and,  if  he  elect  to  amend,  he 
cannot  afterward,  simply  because  his  own  views 
of  the  law  may  have  changed,  or  further  inves- 
tigation convinced  him  that  his  former  position 
was  correct,  urge  error  in  a  ruling  which  he  had 
accepted  as  the  law.  When  he  elects  to  amend, 
he  abandons,  not  necessarily  his  view  of  the 
law  as  urged  against  the  demurrer,  but  that 
particular  pleading,  and  it  is  just  the  same  as 
though  it  had  never  been  filed,  and  a  party  who 
expressly  abandons  a  pleading  cannot  at  his 
own  election,  without  permission  of  the  coart, 
urge  it  as  an  existing  pleading  in  the  case. 

This  case  has  been  cited  with  aiiproval  In 
Jenkins  t.  Oklahoma  City,  27  OkL  230,  Ul 
Pac.  941;  Chldsey  v.  Ellis,  31  Okl.  107,  125 
Pac.  464 ;  Pacific  Mutual  Ins.  Co.  v.  O'Neal, 
36  Okl.  792,  130  Pac.  270. 

[2]  But  It  is  urged  by  the  plaintiff  in  er- 
ror' that  tbey  were  not  present  and  knew 
nothing  6t  the  signing  of  the  first  order. 
There  is  nothing,  however,  In  the  record  to 
support  this  contention.  It  appears  from  the 
first  order  that  the  cause  was  argued  on 
'  4  bat  date,  that  exceptions  were  saved  to 
the  ruling  of  the  court,  and  the  order  then 
contained  a  provision  giving  the  plaintiffs 
time  to  amend  their  petition.  The  second  qr- 
der  does  not  recite  that  there  was  any  mis- 
take In  making  the  first  order,  but  seems  to 
fall  directly  within  the  decision  of  Berry  y. 
Barton,  supra,  that  in  the  interim  before  the 
entering  of  the  second  order  counsel  had 
changed  their  minds  and  concluded  to  stand 
on  the  petition.  We  cannot,  on  this  motion, 
look  at  anything  but  the  record,  and  it  is 
stated  positively  by  counsel  In  reply  to  the 
motion  to  dismiss  that  they  had  no  notice 
of  this  order  and  never  intended  to  plead 
further,  and  that  the  second  order  was.  In- 
tended to  supersede  the  first.  This  Is  spe- 
cifically denied  by  the  defendants  in  error. 
We  cannot  pass  upon  this  question  of  fact; 
but,  if  the  contentions  of  the  plaintiff  are 
correct.  It  would  be  a  miscarriage  of  Justice 
to  dismiss  the  appeal  on  this  ground. 

By  section  5243,  Rev.  L.  1910,  it  is  provid- 
ed Ukat  If,  after  a  record  or  case-made  has 


been  filed  in  this  court.  It  shall  appear  that 
any  statement,  or  certificate,  or  motion  or 
other  matter  is  omitted  from  such  record, 
or  Insufflclently  stated  therein,  the  appellate 
court,  may,  of  its  own  motion,  cause  such 
correction  to  be  made,  and  that  no  appeal 
shall  be  dismissed  by  reason  of  such  errors 
or  omissions,  until  an  opportunity  be  given 
to  supply  the  correction. 

We  therefore  recommend  that  this  case  be 
remanded  to  the  county  court  of  Okmulgee 
county,  with  instructions  to  find,  first,  wheth- 
er the  plaintiffs  In  error  were  present  when 
the  first  Journal  entry  was  entered;  second, 
whether  the  plaintiffs  in  error  knew  at  the 
time  this  Journal  entry  was  entered  that 
It  contained  a  provision  giving  them  time  to 
file  an  amended  petition;  and,  third,  wheth- 
er it  was  Intended  by  the  court  in  the  second 
Journal  entry  to  expunge  the  first  That  such 
corrections  be  made  within  30  days  from 
this  date,  and  that  5  days'  notice  of  the 
hearing  be  given  to  the  defendants  In  error. 

FEB  CURIAM.    Adopted  in  whole. 


(M  Okl.  7U) 
McCLtniB  y.  INORAM      (No.  6367.) 
(Supreme  Court  of  Oklahoma.    Jan.  18,  1916.) 

(Syllohut  &v  the  Court.) 

Appeai.  and  Bbbob  4=s>773 — ^Failubk  to  F1i,b 

Bbiite^— Rkvebsal. 

Where  defendant  in  error  files  no  brief,  and 
the  brief  of  plaintiff  in  error  reasonably  sus- 
tains his  contention,  the  court  will  not  ex- 
amine the  record  to  find  some  theory  upon-  which 
to  affirm  the  judgment,  but  same  may  be  re- 
versed. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Erron  Cent  Dig.  §S  3104,  3108-3110;  Dec.  Dig. 

Commissioners'  Opinion,  Division  No.  2. 
Error  from  County  Court,  Muskogee  Coun- 
ty;  Thomas  W.  Leahy,  Judge. 

Action  by  A.  T.  Ingram  against  Sarah 
McClure.  Jti^gment  for  plaintiff,  and  de- 
fendant brings  error.    Reversed.     . 

D.  E.  Eerschelman,  of  Porum,  for  plain- 
tiff in  error. 

BRETT,  0.  This  cause  was  duly  submit- 
ted in  this  court  December  6,  1915.  On  No- 
vember 9, 1915,  the  plaintiff  in  error  filed  her 
brief.  The  defendant  in  error  has  filed  no 
brief,  and  assigns  no  reason  for  his  failure 
to  do  so.  The  contention  of  plaintiff  in  error 
seems  to  be  reasonably  supported  by  the  au- 
thorities dted  in  her  brief.  And  under  the 
authority  of  Midland  Elevator  Co.  y.  Harrata, 
44  Okl.  154,  143  Pac.  1168,  and  the  authori- 
ties therein  cited,  we  recommend  that  the 
Judgment  t>e  reversed  and  tlie  cause  remand- 
ed for  a  new  trial. 

PER  CURIAM.    Adopted  In  whole. 
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HAHBEBGBR  et  al.  t.  WHITE.    (No.  6360.) 

(Supreme  Court  of  Oklahoma.    Jan.  18,  1916.) 

(Syllabut  ly  the  Court.) 

1.  Attobney  and  Client  fl=s»101 — Compbo- 
Miss  01  Action— AtTTHoBiTT  of  Attobhby— 
BuBDKN  or  Pboof. 

The  same  aa  the  first  paragraph  of  Byllabns 
ia  John  A.  Scott  V.  Mrs.  J.  M.  Moore,.  Ad- 
ministratriz  of  the  Estate  of  J.  M.  Moore,  De- 
ceaaea,  1S2  Pac.  823. 

[Ed.  Mote. — For  other  cases,  see  Attorney  and 
CUent,  Cent  Dig.  U  200-216;  Dec.  Dig.  «=> 
lOlJ 

2.  Attoenet  and  CJlibkt  «=»101  —  Unau- 
THOBiZED  CoMPBOuisB— Rights  or  Client. 

Where  an  attorney  at  law  does  compromise 
and  settle  his  client's  claim,  without  any  au- 
thority from  his  client,  and  in  such  settlement 
the  attorney  receives  from  the  adverse  party 
a  consideration  which  is  much  less  than  the 
client's  demand,  the  client  may  ignore  such  com- 
promise and  settlement,  and  treat  the  same  as 
a  nullity,  and  recover  the  full  amount  of  his 
demand  from  the  adverse  party. 

[Ed.  Note. — For  other  cases,  see  Attorney  and 
Client,  Cent.  Dig.  SS  29-216;  Dec.  Dig.  <S=> 
101.] 

Commissioners'  Opinion,  Dlylslon  No.  2. 
Error  from  County  Court,  Oklahoma  County ; 
John  W.  Hayson,  Judge. 

Action  by  Solomon  Hamberger  and  Israel 
Hamberger,  partners  doing  business  as  Bam- 
berger Bros.  Shoe  Company,  against  Fannie 
White.  Judgment  for  defendant,  and  plain- 
tiffs bring  error.    Rerersed. 

Nicholas  ft  Lyle  and  R.  B.  Towne,  all  of 
Oklahoma  City,  for  plaintiffs  in  error.  G.  A. 
Paul,  of  Oklahoma  Qty,  for  defendant  in 
error. 

OAIiBRAITH,  O.  This  action  was  com- 
menced by  the  plaintiffs  in  error  in  the  jus- 
tice court  to  recover  the  amount  of  an  ac- 
count for  goods,  wares,  and  merchandise 
sold  and  delivered.  There  was  judgment  for 
the  plaintiff,  and  defendant  appealed  to  the 
county  court,  where,  upon  a  trial  to  the  court 
and  a  jury,  there  was  an  Ibstructed  verdict 
for  the  defendant,  and  judgment  rendered 
against  the  plaintiffs  in  error  for  costs. 
From  that  judgment  an  appeal  lias  .been  per- 
fected to  this  court  by  petition  in  error  and 
case-made. 

The  facts  in  brief,  as  shown  by  the  record, 
are  that  the  defendant  in  error  was  engaged 
In  the  mercantile  business  at  Oklahoma  City 
in  February,  1912,  and  became  financially 
embarrassed  and  sought  to  make  a  settle- 
ment with  her  creditors.  Through  her  at- 
torney she  prepared  a  circular  letter  setting 
out  her  financial  condition,  the  amount  of  her 
stock,  and  inability  to  pay,  and  the  amount 
of  her  debttt,  and  making  a  proposition  to 
pay  in  full  settlement  and  compromise  20 
per  cent,  on  the  dollar  in  cash.  This  circular 
was  accompanied  by  a  receipt  for  the  credi- 
tor to  sign,  acknowledging  full  settlement  of 
claim  for  and  in  consideration  of  20  per  cent. 


of  the  amount  thereof.  One  of  these  dr- 
cnlars  was  received  by  the  plaintiff  in  error. 
Without  replying,  the  plaintiff  in  error  for- 
warded the  same,  together  with  their  account 
against  the  defendant  in  eriror,  to  Nicholas 
ft  Lyie,  at  Oklahoma  City,  with  positive  di- 
rections not  to  accept  the  proposition  of 
compromise,  but  to  insist  upon  the  payment 
of  100  per  cent  on  the  dollar  of  thdr  dalm; 
otherwise,  place  the  debtor  in  bankm()tcy. 
This  letter  bore  date  of  February  22,  1912. 
On  March  20, 1912,  at  a  meeting  of  the  credi- 
tors held  at  the  office  of  the  attorney  for  the 
defendant  in  error.  In  Oklahoma  City,  Mr. 
Lyle,  of  the  firm  of  Nicholas  &  Lyle,  agreed 
with  other  creditors  to  accept,  in  full  settle- 
ment of  Bamberger  Bros.  Shoe  Company's 
claim  against  Mrs.  White,  the  offer  of  30 
per  cent.  A  few  days  thereafter  a  check  for 
20  per  cent,  of  the  amount  of  the  claim  wag 
delivered  to  Nicholas  ft  Lyle,  and  later  on 
this  check  wa&'  cashed.  Mr.  Lyle  testified 
that  at  the  time  he  agreed  to  the  settlement 
he  had  no  knowledge  of  the  Instructions  of 
clients  to  insist  upon  the  payment  of  100 
per  cent  on  the  dollar,  and  agreed  to  the 
settlement  in  the  belief  tliat  it  was  to  the 
best  interest  of  clients,  and  that  after  settle- 
ment had  been  made  he  discovered  that 
clients  bad  instructed  against  the  compro- 
mise, and  had  only  authorized  settlement 
of  the  claim  on  the  payment  of  100  per  cent 
on  the  dollar;  that  he  then  attempted  to 
revoke  the  settlement  madp  with  the  at- 
torney for  the  defendant  in  error,  but  was 
unable  to  come  to  any  agreement  with  him; 
that  this  20  per  cent  was  retained  and  cred- 
ited on  the  claim  of  clients  by  the  attorneys, 
and  ttkis  action  was  for  the  balan<!e  due  np- 
on  the  account  It  nowhere  appears  that  the 
Hamberger  Bros.  Shoe  Company  authorized 
the  attorney  to  make  the  compromise  settle- 
ment or  approved  or  ratified  the  setUement 
made. 

[1]  While  there  are  a  number  of  assign- 
ments of  error  set  out  in  the  petition  in 
error,  there  Is  but  one  controlling  question 
presented  by  this  appeal;  that  is,  whether 
or  not  the  compromise  of  the  plaintiff  in 
error's  claim  made  by  the  attorney  was  bind- 
ing upon  the  clients.  The  rule  announced 
by  Weeks  on  Attorneys  at  Law  (2d  Ed.)  471, 
la  as  follows: 

"It  is  laid  down  in  American  cases  that  an 
attorney  has  no  authority,  arising  from  his  em- 
ployment in  that  capacity,  no  implied  power,  to 
compromise  his  client's  claim,  or  to  settle  a  suit 
and  conclude  the  client  without  the  latter's  con- 
sent" 

Thornton  on  Attorneys  at  Law,  voL  1,  par. 
220,  announces  the  rule  as  follows: 

"The  general  rule  also  prohibits  the  attorney 
from  receiving,  in  the  absence  of  authority  fioai 
his  client,  a  sum  less  than  that  actually  due  in 
consideration  of  his  client's  claim,  especially 
where  it  has  been  previously  reduced  to  the  form 
of  judgment  or  decree.  The  debtor  is  not  iiij"jf: 
ed  by  being  compelled  to  pay  the  whole  debt,  and 
it  has  been  held  that  one  who  undertakes  to  set- 
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tie  with  an  attorney  for  less  than  the  actual 
debt  must,  at  Ms  peril,  ascertain  whether  the 
attomej  lias  authority  to  make  such  compro- 
mise, the  burden  beinc  upon  him  to  establish 
that  fact." 

Mr.  ThomtoD,  after  stating  that  the  act 
of  the  attorney  in  compromising  a  claim  for 
less  than  the  amount  due  may  be  ratified  by 
tbe  <Aient,  proceeds: 

"In  tbe  absence  of  authority  or  ratification, 
however,  the  client  may  recover  the  full  amount 
of  the  debt  less  the  sum  paid  to  his  attorneys." 

Tbe  rule  announced  by  these  authoritlea 
'was  recognized  and  applied  by  this  court  in 
the  case  of  Turner  t.  Fleming  et  al.,  37  Okl. 
75,  130  Pat  551,  45  Ifc  R.  A.  (N.  S.)  285,  Ann. 
Cas.  1915B,  831,  wberdn  Mr.  Commissioner 
Brewer,  In  tbe  third  paragraph  of  the  syl- 
labus, announces  the  rule  as  follows: 

"An  attorney,  by  virtue  of  his  retainer,  can 
do  anything  fairly  pertaining  to  the  prosecution 
of  his  client's  cause  and  the  protection  of  his 
client's  interests  involved  in  the  suit ;  but  be 
cannot,  under  such  general  authority,  surrender 
or  compromise  away  his  client's  substantial 
rights." 

The  rule  was  also  announced  by  Mr.  Com- 
missioner Collier  in  a  later  case,  that  of 
ScoU  T.  Moore,  IIK  Paa  823,  in  the  first 
paragraph  of  the  syllabus,  as  follows: 

"An  attorney  at  law  is  without  authority  to 
compromise  an  action  pending,  without  being 
specifically  authorized  by  iiis  client  so  to  do; 
and  when  such  attorney  makes  such  compro- 
Viise,  and  his  authority  to  do  so  is  put  in  issue, 
the  burden  is  on  the  par^  asserting  the  compro- 
mise to  show  authority,  *  *  *  or  ratifica- 
tion." 

[2]  The  Supreme  'Court  of  Kansas,  in 
Jones  V.  Inness,  32  Kan.  177,  4  Pac.  05,  an- 
nounced the  rule  as  follows: 

"Where  an  attorney  at  law  does  compromise 
and  settle  his  clients  claim  without  any  au- 
Uiority  from  his  client,  and  in  such  settlement 
the  attorney  receives  from  the  adverse  party  a 
consideration  which  is  much  less  than  the  cli- 
ent's demand,  the  client  may  ignore  such  com- 
promise and  settlement,  and  treat  the  same  as  a 
nullity,  and  recover  the  full  amount  of  his  de- 
mand from  the  adverse  party." 

Tbe  rule  as  announced  by  the  above  au- 
tboritles  finds  abundant  support  in  the  au- 
thorities dted  in  the  notes  in  the  above  text- 
books and  cases.  Applying  this  rule  to  the 
case  at  bar,  we  are  constrained  to  bold  that 
ttie  act  of  tbe  attorneys  in  accepting  20  per 
cent,  of  the  plaintiff  in  error's  claim  In  set- 
tlement and  compromise  thereof  was  not 
binding  upon  the  client,  and  inasmuch  as  the 
client  did  not  authorize  such  settlement,  and 
did  not  approve  or  ratify  it,  the  same  is 
void,  and  could  be  ignored  by  tbe  client,  and 
tbe  balance  of  tbe  claim  collected,  as  was 
attempted  to  be  done  by  this  suit. 

It  was  error  in  tbe  trial  court  to  instruct 
a  verdict  for  tbe  defendant  It  would  have 
been  entirely  proper  for  blm  to  have  in- 
structed a  verdict  for  tbe  plaintitTs.  How- 
ever, we  recommend  that  the  Judgment  ap- 
pealed from  be  reversed,  and  the  cause  re- 
manded, with  directions  to  the  trial  court 
to  vacate  the  Judgment  and  verdict  of  tbe 


Jury  In  favor  of  the  defendant  In  error,  and 
to  grant  a  new  trial  in  said  cause. 

PER  CUIUAM.    Adopted  In  whole. 

^™""  (7»  Or.  «18) 

STEPHENS  V.  OREGON  NUT  &  FRUIT  00. 

et  aL 

(Supreme   Court   of  Oregon.     Jan.   18,   1916. 

On  Petition  for  Rehearing,  March  2it,  1916.) 

1.  MoBTOAOEs  ®=:>5S1  —  Aitobnxt'b  Feb  — 
Amount. 

Under  a  provision  in  a  mortgage  for  flO,- 
019,  which,  together  with  the  note,  provided  for 
the  payment  of  a  reasonable  attorney's  fee  in 
case  of  action  to  collect  the  note  or  suit  to  fore- 
close, where  the  main  litigation  resultine  in  fore- 
doeore  was  pending  but  a  short  time,  $500  was 
a  reasonable  amount  to  be  allowed  as  an  at- 
torney's fee,  but  amount  fixed  at  S200,  where 
plaintifF  in  his  brief  states  that  that  amount 
would  be  satisfactory. 

IE:d.  Note.— For  other  eases,  see  Mortgages,  Cent. 
Dig.  il  ZUH,  1669-187);    Dec  Dig.  «s>681.] 

2.  MOBTOAQES  ®=»401— FOBECLOSTJBB— TDIK. 

Where  a  mortgage  payable  five  years  after 
its  date  provided  that  on  default  in  the  payment 
of  interest  or  in  any  of  its  terms  the  whole 
amount  should  become  due  and  collectable,  a  suit 
to  foreclose  for  arrears  of  interest  for  two  years, 
besides  taxes,  in  view  of  the  mortgagor's  letter 
indicating  that  its  ability  to  pay  depended  on  its 
success  in  obtaining  the  money  with  which  to 
Uquidate,  was  not  prematurely  commenced. 

[Ed.  Note.— For  other  cases,  see  Mortgagee,  Cent. 
Dig.  Si  1160-1165,  1208,  1209;    Dec.  Dig.  «=9401.1 

Department  Na  2.  Appeal  from  Circuit 
Court,  yamhlll  County;  Webster  Holmes, 
Judge. 

Suit  by  Smith  Stephens  against  the  Oregon 
Nut  &  Fruit  Company  and  others  to  fore- 
close a  mortgage  and  for  an  attorney's  fee. 
Decree  for  plaintiff,  and  from  tbe  part  there- 
of disallowing  an  attorney's  fee,  he  appeals. 
Modified. 

This  is  a  suit  brought  by  the  plaintiff,  Smith 
Stephens,  against  the  Oregon  Nut  &  Fruit  Com- 
pany, a  corporation,  and  a  number  of  subse- 
quent claimants  to  foreclose  a  purchase-money 
mortgage  executed  by  the  corporati<m  to  the 
plaintiff  to  secure  the  payment  of  a  note  dated 
September  1,  1910,  for  the  sum  of  $10,019.60 
due  on  or  before  five  years  after  date,  with  in- 
terest at  7  per  cent,  per  annum,  payable  annual- 
ly. Both  the  note  and  mortgage  provided  that 
if  default  was  made  in  tbe  payment  of  the  an- 
nual interest,  or  any  part  thereof,  the  whole 
sum  of  both  principal  and  interest  should  be- 
come due  and  collectable  at  the  option  of  the 
bolder  thereof.  The  mortgage  also  stipulated 
that  in  case  default  was  made  in  any  of  its  oth- 
er terms  or  conditions,  the  whole  sum  should  be- 
come at  once  due  and  collectable.  Both  instru- 
ments made  provision  for  the  payment  of  a 
reasonable  attorney's  fee  in  case  suit  or  action 
were  instituted  to  collect  the  note,  or  any  part 
thereof,  or  upon  the  breach  of  any  term  of  the 
mortgage  and  in  case  of  the  foreclosure  thereof. 
On  October  10,  1914,  the  defendant  was  in  ar- 
rears for  the  interest  for  the  years  ending  Sep- 
tember 1,  1913,  and  September  1,  1914,  besides 
some  taxes  which  plaintiff  had  paid ;  and  this 
suit  was  instituted.  The  defendant  cori>oration 
denied  only  one  paragraph  of  the  complaint.  No. 
16,  alleging  $1,100  to  be  a  reasonable  attorney's 
fee  to  be  allowed  the  plaintiff  iu  this  suit.  It 
was  not  denied  that  the  note  was  due,  or  that 
the  condition  of  the  mortgage  had  been  broken. 
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The  trial  court  rendered  a  Judgment  for  the 
principal  and  interest  due  on  the  note  and  mort- 
gage, together  with  the  amount  of  taxes  paid  by 
the  plaintiff,  but  disallowed  any  attorney's  fee 
for  the  reason,  as  stated  in  the  findings,  that  it 
was  not  necessary  for  the  plaintiff  to  file  this 
suit  to  foreclose  the  mortgage,  as  the  Oregon 
Nut  &  Fruit  Company  was  ready,  willing,  and 
able  to  pay  it  The  court  rendered  the  usual  de- 
cree of  foreclosure.  Plaintiff  appeals  from  that 
part  of  the  decree  disallowing  attorney's  fees. 

Frank  S.   Grant,  of  Portland,  and  B.  A. 

Kllks,    of   McMlnnvlUe    (W,    T.    Vinton,  of 

McMlnnTllle,  on  the  brief),  for  appellant.  L. 
C.  Mackay,  of  Portland,  for  respondents. 

BEiAN,  J.  (after  stating  the  facts  as  above). 
11]  It  will  be  noticed  that  none  of  tbe  facts 
upon  which  the  right  to  recover  attorney's 
fees  Is  based  are  put  in  issue  by  the  answer, 
only  the  reasonable  amount  being  disputed. 
Considerable  evidence  was  taken  by  the  par- 
ties, much  of  which  does  not  seem  to  relate 
to  the  issue.  It  appears  from  the  record  that 
a  stipulation  was  signed  by  the  attorneys  for 
the  respective  parties,  but  at  the  request  of 
defendant's  counsel  was  not  filed  in  the  case. 
It  was,  however,  introduced  in  evidence  with- 
out any  objection  on  the  part  of  the  defend- 
ant, and  is  the  only  direct  evidence  we  And 
as  to  the  amount  of  reasonable  attorney's 
fees  In  the  suit,  and  Is  all  the  proof  except 
ivhat  is  disclosed  by  the  pleadings  and  other 
records.  Other  testimony  upon  this  point 
was  held  unnecessary  by  the  trial  court. 
This  stipulation  suggests  $500  as  attorney's 
fees  in  the  suit  in  case  of  the  payment  of  tiie 
principal  and  Interest  at  an  early  date,  and 
$80d  if  payment  should  not  be  so  made, 
tinder  all  the  circumstances  of  the  case,  as 
the  main  litigation  was  pending  but  a  short 
time,  we  find  that  $500  is  a  reasonable 
amount  to  be  allowed  plaintiff  as  attorney's 
fees  In  this  suit  Lockhart  t.  Ferrey,  58  Or. 
179,  115  Pac  431. 

The  stipulation  on  the  part  of  the  defend- 
ant contained  in  tbe  note  and  mortgage  Is 
to  the  effect  that  the  annual  7  per  cent,  in- 
terest to  be  paid  should  not  be  diminished  on 
account  of  any  expenses  of  foreclosure  that 
might  be  incurred.  The  right  to  recover  at- 
torney's fees  Is  based  upon  the  contract  then 
made  by  the  parties.  This  right  Is  not  chal- 
lenged by  the  pleadings. 

[2]  Some  suggestion  is  made  by  the  defend- 
ant corporation  that  tbe  suit  was  premature- 
ly commenced.  The  record  discloses,  how- 
ever, that  it  was  in  arrears  for  Interest  for 
over  two  years,  and  also  In  default  in  the 
payment  of  taxes.  The  letter  In  behalf  of 
the  corporation  upon  which  It  relies  Indicates 
that  its  ability  to  pay  was  dependent  upon  4ts 
success  in  obtaining  the  money  with  which 
to  liquidate,  and  might  have  been  taken  as 
a  time  server.  There  are  no  Inequitable 
features  suggested  by  tbe  pleadings  or  the 
record  to  defeat  the  right  of  the  plaintiff  to 
recover  the  full  amount  due  upon  the  note 
and  mortgage,  together  with  reasonable  at- 
torney's  fees.     Any  other  ruling  would   be 


arbitrary  and  in  violation  of  the  contract  em- 
bodied In  the  instruments. 

The  decree  of  the  lower  court  will  there- 
fore be  modified  so  as  to  allow  the  plaintifT 
$500  attorney's  fees,  together  -with  costs  and 
disbursements  In  the  lower  court,  and  upon 
this  appeal. 

MOOEE,  0.  J.,  and  McBRIDB  and  HAR- 
RIS, JJ.,  concur.    EAKIN,  J.,  did  not  sit 

On  Petition  for  Rehearing. 

BEAN,  J.  But  one  question  was  involved  in 
this  case,  namely,  the  amount  of  attorney's  fees 
to  be  allowed  for  instituting  the  suit  to  foreclose 
a  mortgage  for  about  $12,000.  Upon  a  petition 
for  rehearing  defendant's  counsel  calls  attention 
to  a  statement  in  the  plaintiff's  brief  to  the 
effect  that  if  the  trial  court  had  allowed  tbe 
sum  of  $200  it  would  have  been  satisfactory. 
This  matter  was  obscured,  as  the  brief  covered 
considerable  ground  which  was  not  deemed  nec- 
essary to  examine,  and  was  therefore  overlooked. 
It  shows  that  the  plaintiff  would  be  satisfied 
with  this  small  fee,  therrfore  the  prior  opinion 
will  be  so  modified  as  to  allow  plaintiff  an  at- 
torney's fee  in  the  suit  of  $200.  With  this 
change  the  rehearing  is  denied. 

MOORE,  O.  J.,  and  McBRIDB  and  HARRIS, 
JJ.,  concur. 

(79  Or.  MJ) 
KIMBAI/L  V.  HORTIGULTURAIi  FIRE  RE- 
lilEF  OF  OREGON  et  aL 

(Supreme  Court  of  Oregon.    Jan.  25,  1010.) 

1.  Appeal  and  Ebbob  €=3237— Scope  or  Ri- 
viEW— Pbesebvation  of  Exceptions. 

Where  certain  statements  were  admitted 
subject  to  objection  of  plaintiff  on  condition  that 
their  materiality  would  thereafter  be  shown,  and 
it  was  not  shown,  and  plaintiff  failed  to  move  to 
strike  them,  he  could  not,  on  appeal,  predicate 
error  on  their  admission. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  1302%  ;   Dec.  Dig.  «=>237.1 

2.  Appeai,  and  Eebor  «=>959 — Pusadiro  $s> 
236— Amendment— DiscBETiow  of  Coum. 

The  allowance  of  an  amendment  to  the  pe- 
tition is  within  the  discretion  of  the  trial  court, 
and  will  not  be  disturbed,  in  the  absence  of  t 
manifest  abuse  of  sound  judgment 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  f{  3825-3831 ;  Dec.  Dig.  «=» 
959;  Pleading,  Cent  Dig.  §{  601,  606;  Dec 
Dig.  <8=>23t3.] 

S.  Insdbanoe   ®=>643— Actions— Pleadiro- 

AVENOMXNT. 

In  an  action  on  an  insurance  policy,  when 
the  petition  failed  to  allege  waiver  of  its  con- 
ditions, it  was  not  error  to  allow  an  amendment 
to  include  the  allegation  of  waiver. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  SS  1587, 1613;  Dec.  Dig.  <&=>(>43.] 

i.  IN^UBANCE     «=>664— AOnONS— ESTOFPEIr- 

EVIDENOE. 

A  policy  of  insurance  contained  the  condi- 
tion that  no  officer  of  the  company  could  waive 
its  provisions,  except  on  certam  conditions,  the 
waiver  to  be  attached  to  the  policy.  When 
plaintiff  made  claim  for  loss  thereunder,  the 
company's  secretary  replied  in  writing  that 
plaintiff  would  bear  from  them  about  the  time 
he  settled  with  another  company.  He  had  al- 
ready brought  suit  against  that  company.  UtU. 
that  the  letter,  though  it  was  incompetent  to 
show  waiver,  was  admissible  to  show  a  waiver 
by  estoppel  to  allege  laches  of  plaintiff  in  failint 
to  make  claim  and  sue  as  required  by  the  puli- 
cy,  since  plaintiff  might  have  construed  it  to 


^ssFor  other  eases  see  sam*  topic  and  KBT-NUMBER  la  all  Key-Numbered  Digests  and  IndezM 

Digitized  byCjOOQlC 


Or.) 


EIMBAIJ:i  V.  HORTICCLTUKAIi  FIRE  KElilEP 


679 


mean    that  the  company   wonld   abide  by   the 
judgment  in  the  suit  already  brought 

[E!d.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  Si  1566, 1687, 1688, 1699;  Dec.  Dig. 

5.  IifsuRARCB    €=»645— Actions— E8T0PPBI>— 

PZ.EADINO. 

In  such  case,  where  the  complaint  alleged 
only  waiver  of  the  conditions  of  the  policy,  the 
trial  court  was  warranted  in  holding,  as  a  mat- 
ter of  law,  from  a  mere  inspection  of  the  lan- 
guage of  the  letter,  that  the  averment  of  the 
complaint  was  adequate,  from  which  an  infer- 
ence of  estoppel  necessarily  arose,  so  that  it 
'was  not  error  to  submit  the  question  of  estoppel 
to  the  jury. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent.  Dig.  a  1554,  1632-1644 ;  Dec.  Dig.  <S= 
045.] 

6.  InsUSANCB  «=»C64  — EVIDENCK— ADinssi- 
BIUTT. 

Since  an  estoppel  implies  that  a  party  was 
misled  to  his  prejudice  and  may  arise  without 
intent  to  mislead,  testimony  tending  to  prove 
any  deception  is  admissible,  so  that  it  is  not 
error  to  admit  in  evidence  letters  of  defendant 
company's  secretary  upon  which  plaintiff  relied 
in  failing  to  sue  within  the  time  required  by  his 
insurance  policy. 

[Bd.  Note. — For  othor  cases,  see  Insurance, 
Cent  Dig.  §{  1566,  1687,  1688,  1699 ;  Dec  Dig. 
«=>664.] 

Department  2.  Appeal  from  Orcnlt  Court, 
Marlon  County;   Percy  R.  Kelly,  Judge. 

Action  by  K.  M.  Kimball  against  the  HortJ- 
cultoral  Fire  Relief  of  Oregon,  a  corporation, 
and  tbe  Pacific  Home  Mutual  Fire  Insurance 
Company,  a  corporation.  After  dismissal  as 
to  tbe  first-named  defendant,  Judgment  was 
rendered  for  plaintiff,  and  the  Pacific  Home 
Mutual  Fire  Insurance  Company  appeals. 
Affirmed. 

Willis  action  was  commenced  December  27, 
1913,  to  recover  tbe  amount  of  an  insurance 
policy  by  reason  of  the  loss  of  quantities  of 
grain,  flour,  bran,  shorts,  and  sacks  by  fire, 
which  occurred  April  21,  1911,  and  while  the 
property  was  contained  In  the  plaintiff's  mill 
at  Jordan,  Or.  A  copy  of  the  policy  having 
printed  thereon  the  provisions  of  section 
4666,  !>.  O.  U,  and  also  a  copy  of  a  letter 
written  by  an  agent  of  the  insurer  to  the  In- 
sured were  made  parts  of  the  complaint.  In 
which  It  was  alleged  that  by  such  letter  the 
Insurer  waived  a  clause  of  the  policy,  provid- 
ing that  no  action  thereon  should  be  sus- 
tainable unless  It  was  commenced  within  12 
months  next  after  the  fire.  A  paragraph  of 
tbe  policy  reads: 

"No  ofEcer,  agent  or  other  representative  of 
this  company  shall  have  power  to  waive  any 
provision  or  condition  of  this  policy,  except  such 
as,  by  the  terms  of  this  policy,  may  be  the  sub- 
ject of  agreement  endorsed  hereon  or  added  here- 
to ;  and  as  to  such  provisions  and  conditions, 
no  ofiScer,  agent  or  representative,  shall  be  deem- 
ed or  held  to  have  waived  such  provisions  or 
conditions  unless  such  waiver,  if  any,  shall  be 
written  upon  or  attached  hereto,  nor  shaU  any 
privilege  or  permission  affecting  the  insurance 
under  this  policy  exist  or  be  claimed  by  the  in- 
sured unless  so  written  or  attached." 

The  complaint  was  demurred  to  on  the 
ground  that  the  action  had  not  been  com- 


menced \(-lthln  the  time  limited,  and  that  the 
initiatory  pleading  did  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action.  The 
demurrer  having  been  overruled,  an  answer 
was  filed  denying  the  material  averments  of 
the  ccHoplalnt  For  a  further  defense  it  was 
alleged  that  the  action  had  not  been  com- 
menced within  the  time  limited,  and  that  no 
officer,  agent,  or  other  representative  of  the 
defendants,  or  either  of  them,  bad  waived 
any  of  the  conditions  of  the  policy.  For  a 
second  defense  It  was  averred  that  the  policy 
was  rendered  void  by  reason  of  the  false 
sworn  statement  of  the  Insured  In  respect  to 
the  quantity  and  value  of  the  personal  prop- 
erty which  he  asserted  was  destroyed,  setting 
forth  the  particulars  of  the  declared  decep- 
tion. The  allegations  of  new  matter  in  the 
answer  were  controverted  by  the  reply,  and 
the  cause,  having  been  tried,  resulted  in  a 
judgment  for  the  sum  demanded  against  the 
defendant,  the  Pacific  Home  Mutual  Fire 
Insurance  Company,  and  It  appeals. 

John  Bayne,  of  Salem,  for  appellant.  Wm. 
H.  Trindle,  of  Salem,  for  respondent.  • 

MOORE,  O.  J.  (after  stating  the  facts 
as  above).  [1]  The  court,  over  objection  and 
exception,  but  with  the  promise  that  the 
testimony  would  subsequently  be  connected, 
permitted  the  plaintiff,  as  a  witness  In  his 
own  behalf,  to  state  that  after  the  fire  he 
left  with  an  attorney  at  Albany,  Or.,  a  pack- 
age of  papers  pertaining  to  the  loss;  that 
some  time  thereafter  these  papers  were  taken 
to  Salem  In  this  state  and  left  with  another 
attorney,  where  they  remained  several 
months,  and  then  were  delivered  to  the  at- 
torney who  instituted  this  action.  No  testi- 
mony was  offered  tending  to  render  such 
c(wom  statements  material.  Tbe  court  and 
counsel  evidently  forgot  the  matter  until  after 
the  cause  was  -submitted.  The  defendant's 
counsel  should  have  Interposed  a  motion  to 
strike  out  the  testimony  so  objected  to,  but, 
not  having  done  so,  no  error,  under  tbe  dr 
cumstances,  can  be  imputed  to  the  court 

[2,  3]  It  is  maintained  that  an  error  wa» 
committed  in  allowing  the  plaintiff's  counsel 
to  amend  the  complaint  so  as  to  allege  a 
waiver  by  the  defendant  of  the  clause  of  the 
policy  hereinbefore  quoted.  The  granting  or 
denial  of  a  motion  for  leave  to  amend  a 
pleading  Is  a  matter  within  the  trial  court's 
discretion  which  will  not  be  disturbed,  ex- 
cept in  case  of  manifest  abuse  of  sound  judg- 
ment, which  is  not  apparent  In  this  instance. 

[4]  The  plaintiff  having  Introduced  his  evi- 
dence in  chief  and  rested,  the  action  was 
dismissed  as  to  the  defendant  the  Horticul- 
tural Fire  Relief  of  Oregon,  which  corpora- 
tion it  was  alleged  in  the  complaint  had  sue* 
ceeded  to  all  the  Interests  and  assumed  all 
the  liabilities  of  the  defendant  tbe  Pacific 
Home  Mutual  Fire  Insurance  Company,  but 
the  court  refused  to  grant  a  judgment  of 
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noiLsalt  as  to  It  When  all  tbe  testimony 
had  been  received  and  the  cause  submitted, 
the  conrt  denied  a  motion  to  direct  a  verdict 
In  favor  of  the  Pacific  Home  Mutual  Fire 
Insurance  Company,  and  it  is  contended  that 
errors  were  thereby  committed.  The  latter 
application  wUl  alone  be  considered,  since  it 
necessarily  includes  the  former  motion. 

Testimony  was  received  at  the  trial  tending 
to  show  that  the  Pacific  Home  Mutual  Fire 
Insnrance  Company,  which,  for  brevity,  will 
be  called  the  defendant,  is  a  corporation  en- 
gaged In  insuring  property  against  loss  or 
damage  by  fire,  and  on  October  4,  1910,  In 
consideration  of  the  payment  of  the  required 
premium.  Issued  to  the  plaintlfF,  R  M.  Kim- 
ball, a  policy  of  insurance,  whereby  It  un- 
dertook for  the  term  of  one  year  to  indemnify 
lilm,  in  the  sum  of  $500,  against  such  loss 
of  or  damage  to  Ids  personal  property,  herein- 
before described,  while  contained  within  the 
place  specified;  that  on  April  21,  1911,  and 
while  the  plaintiff  remained  tbe  owner  of 
such  property,  which  was  then  contained  in 
his  mill,  that  building  and  all  lt&  contents 
were,  destroyed  by  fire,  and  the  loss  so  sus- 
tained did  not  result  from  any  of  the  causes 
excepted  In  the  policy ;  that  the  value  of  the 
grain,  etc.,  was  $747,  wUch  was  the  extent 
of  the  plaintiff's  damages  by  reason  of  the 
total  destruction  of  such  property;  that  he 
immediately  notified  the  .defendant  of  such 
injury,  and  seven  days  after  the  fire  he  made 
and  submitted  to  the  insurer  due  proof  of 
his  loss  as  requested ;  that  upon  tbe  receipt 
thereof  the  defendant,  by  its  proper  agents, 
made  a  full  and  complete  investigation  of 
tbe  fire  and  ascertained  and  estimated  the 
loss,  occasioned  by  the  destruction  of  such 
grain,  etc.,  to  have  been  the  sum  so  stated. 
It  further  appears  from  tbe  testimony  that  at 
the  time  of  the  fire  the  plaintiff,  in  addition 
to  the  Indemnity  herein  referred  to,  also  bad 
valid  insurance  policies  on  bis  mill,  that  had 
been  issued,  one  by  the  Horticultural .  Fire 
Relief  of  Oregon  In  the  sum  of  $1,000,  and 
another  by  the  Lower  Columbia  Fire  Relief 
Association  for  $2,000.  A  letter,  written  by 
an  agent  of  the  latter  Insurance  company  to 
a  representative  of  the  former,  was  received 
in  evidence,  over  objection  and  exception, 
and  is  as  follows: 

"Woodbum,  Oregon,  May  15,  1911.  M.  R. 
Markam,  Forest  Grove,  Ore. — Dear  Sir:  Tours 
in  regard  to  burning  of  Kimball  mill  at  Jordan, 
rcc'd.  I  did  not  adjust  the  loss  there.  S.  A. 
Dawson  did  that  and  made  such  a  report  that 
our  president  is  looking  further  into  it.  If 
there  was  much  stoclt  on  hand  when  the  fire  oc- 
curred of  what  flouring  mills  are  supposed  to 
keep  it  would  surely  have  showed  afterward. 
Dawson  was  not  apprised  of  any  insurance  on 
stock  until  after  he  had  been  there.  Sincerely 
yours,  J.  Voorhees,  Secy." 

Another  letter,  written  by  the  president  of 
the  Lower  Columbia. Fire  Relief  Association 
to  an  agent  of  the  Horticultural  Fire  Re- 
lief was  also  received  In  evidence,  over  ob- 
lection  and  exception,  and  reads: 


"Portland,  Oregon,  May  26,  1911.  Mr.  M. 
R.  Markam— Dear  Sir:  At  a  full  meeting  o( 
our  board  of  directors  we  all  concurred  in  not 
paying  E.  M.  Kimball  for  his  look  Xouis  (t- 
spectfully,  A.  F.  MiUer." 

Immediately  thereafter  fbe  plaintiff  receiv- 
ed notice  from  the  agents  of  the  Lower  Coltun< 
bla  Fire  Relief  Association,  denying  any  lia- 
bility on  its  policy  by  reason  of  tbe  destmc 
tion  of  the  mill.  Cpon  the  receipt  of  such  in- 
formation the  plaintiff  wrote  a  letter,  of 
wlUch  the  following  is  a  copy : 

"Jordan  Flouring  Mills,  E.  M.  Kimball.  Proii. 
Sdo,  Ore.  May  27/11.  Pacific  Home  Fire  Ins. 
Co.,  Forest  Grove,  Ore.— Gentlemen :  Will  yoa 
please  inform  me  why  yon  have  not  settled  my 
claim  for  Ins.  and  what  you  intend  to  do  al>ont 
it.  Hoping  to  hear  from  you  soon,  I  remain, 
Tonrs  respy,  E.  M.  KimbalL" 

In  response  to  snch.  inquiry  he  received  a 
letter  which  reads: 

"Pacific  Home  Mutual  Fire  Insnrance  Com- 
pany, Forest  Grove,  Oregon.  June  5th,  1911. 
Mr.  E.  M.  KimbaU,  Scio,  Ore.— Dear  Sir:  We 
have  your  letter  of  May  27th,  asking  why  we 
have  not  settled  your  claim  for  loss  and  what 
we  intend  to  do  about  it  We  wish  to  say  in  re- 
ply that  we  got  a  proof  as  to  loss  through  the 
Horticultural  Company  of  Salem,  and  it  was 
received  by  this  office  in  an  unfinished  condition, 
and  as  we  were  not  able  at  that  time  to  get  tbe 
desired  information  through  this  source,  we  took 
the  matter  up  with  the  Lower  Columbia  Fire 
Relief  Association,  who  were  also  interested  at 
this  place,  and  since  receiving  the  report  from 
this  association,  we  have  not  had  a  directors' 
meeting  to  take  any  action  in  the  matter. 
Would  say,  therefore,  that  we  will  take  the  mat- 
ter up  for  settlement  at  our  next  meeting  and 
you  will  probably  hear  from  ua  about  the  time 
you  have  settlement  with  the  Grange  Associa- 
tion.   Tours  respectfully,  F.  A.  Watrous,  Sec'y." 

The  "Grange  Association"  thus  mentioned 
was  intended  to  mean  the  defendant  next 
hereinafter  named,  against  which  a  suit  was 
in.stituted  on  Its  policy,,  resulting  In  a  final  de- 
cree in  plaintiff's  favor  October  21,  1913. 
Kimball  v.  Lower  Columbia  Fire  Relief  Ass'n 
of  Oregon,  67  Or.  249,  135  Pac.  877.  The  tes- 
timony further  tends  to  show  that  a  notice 
of  the  decree  so  obtained  was  given  to  tbe 
defendant  and  a  demand  made  upon  it  to  pay 
the  plaintiff  the  sum  of  $500  and  Interest, 
but  upon  a  refusal  to  comply  with  such  re- 
quest this  action  was  instituted.  The  plain- 
tiff, referring  to  tbe  letter  which  he  received 
June  6,  1911,  from  F.  A.  Watrous,  testified, 
as  to  the  alleged  waiver  set  forth  as  an 
amendment  to  the  complaint,  to  the  effect 
that  by  such  communication  he  was  Induced 
and  pursuaded  to  believe  the  defendant  would 
wait  the  result  of  the  suit  which  he  intended 
to  bring  against  the  Lower  Columbia  Fire  Be- 
lief Association  of  Oregon — would  abide  tie 
decree  in  the  event  of  a  recovery  therein,  and 
pay  him  the  amount  of  its  policy — and  that, 
believing  such  representations  and  relfing 
thereon,  he  allowed  a  period  of  more  than  12 
months  to  elapse  from  the  time  of  the  fire 
before  bringing  tliis  action,  which  he  would 
not  have  done  except  for  such  letter. 

Based  upon  the  evidence  and  testimony 
thus  detailed,  the  motion  for  a  directed  yer- 
diet  presents  the  question  as  to  whether  (X 
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not  the  letter  of  F.  A.  Watrous  Is  suflaclent  to 
constitute  an  estoppel  against  the  defendant. 
As  to  the  conduct  of  its  secretary  to  raise  a 
bar  or  impediment  by  his  letter  against  his 
principal,  in  discussing  a  similar  subject,  Mr. 
Justice  Boggs,  in  Dwelling  House  Ins.  Co.  v. 
Dowdall,  55  111.  App.  622,  627,  observes: 

"The  stipulation  in  the  policy  that  no  agent 
or  other  representative  ot  the  company  snail 
have  power  to  waive  any  provisions  or  condition 
of  the  policy  may  be  effective  as  against  an  al- 
leged waiver  by  agreement  or  contract  with  an 
agent  or  representative,  btit  has  no  application 
when  the  law  declares  a  waiver  by  estoppel,  be- 
cause of  the  acts  of  the  company  tbroagh  its 
agent  or  representative.  Such  estoppels  do  not 
rest  upon  the  power,  or  lack  of  power,  of  the 
agent  to  change  the  provisions  of  the  policy  or 
waive  any  of  its  agreements,  but  arise  in  law, 
because  of  the  acts  of  the  company  through  its 
agent,  acting  in  the  scope^of  his  apparent  pow- 
er as  its  representative. 

In  Webster  v.  State  Mutual  Fire  Ina.  Co., 
81  Vt.  75,  80,  69  AtL  819,  320,  Mr.  Justice 
Powers,  In  distinguishing  between  a  relin- 
quishment of  a  jcnown  right  and  a  preclusion 
Tt-hich  in  law  prevents  a  party  from  alleging 
or  denying  a  ftict  In  consequence  of  his  own 
previous  act,  averment,  or  denial  to  the  con- 
trary, says: 

"The  terms  'waiver'  and  'estoppel,'  as  applied 
to  the  law  of  insurance  contracts,  are  nsnally 
used  as  meaning  the  same  thing,  and  they  are  so 
used  in  many  of  our  own  cases.  Courts  have 
frequently  asserted  that  tbey  are  convertible 
terms.  •  •  ♦  A  closer  inspection  ot  the  mat- 
ter, however,  convinces  us  that  they  are  essen- 
tially different.  A  waiver  involves  the  act  or 
conduct  of  one  of  the  parties  to  the  contract 
only.  An  estoppel  involves  the  act  or  conduct 
of  both  parties  to  the  contract.  •  •  •  A 
waiver  is  the  Intentional  relinquishment  of  a 
known  right.  *  *  *  It  involves  both  knowl- 
edge and  intent.  An  estoppel  may  arise  where 
there  is  no  Intent  to  mislead.  A  waiver  does 
not  necessarily  imply  that  one  has  been  misled 
to  his  prejudice  or  into  an  altered  position. 
•  •  •  An  estoppel  always  involves  this  ele- 
ment. A  waiver  may  amount  to  an  estoppel, 
but  not  necessarily  so.  Though  the  cohduct  of 
the  insurer  may  not  have  misled  the  insured  to 
his  prejudice,  yet  if  with  full  knowledge,  he  in- 
tentionally elects  not  to  take  advantage  of  the 
forfeiture,  the  law,  in  its  zeal  to  avert  the  for- 
feiture, will  hold  the  insurer  irrevocably  bound 
as  by  an  election  to  treat  the  contract  as  if  no 
cause  of  forfeiture  had  occurred.  And  this  elec- 
tion may  be  either  express  or  implied." 

In  Insurance  Co.  v.  Eggleston,  06  U.  S. 
S72,  577,  24  L.  Ed.  841,  in  discussing  this  sub- 
ject, Mr.  Justice  Bradley  asserts: 

"Any  agreement,  declaration,  or  course  of  ac- 
tion, on  the  part  of  an  insurance  company, 
which  leads  a  party-  insured  honestly  to  believe 
that  by  conforming  thereto  a  forfeiture  of  bis 
policy  will  not  be  incurred,  followed  by  due  con- 
formity on  his  part,  will  and  ought  to  estop  the 
company  from  insisting  upon  the  forfeiture, 
though  it  might  be  claimed  under  the  express  let- 
ter of  the  contract.  The  company  is  thereby 
estopped  from  enforcing  the  forfeiture." 

Mr.  Watrous,  as  secretary,  was  unquestion- 
ably a  general  agent  of  the  defendant,  and 
clothed  with  sufficient  power  to  bind  it  by  the 


statements  contained  in  bis  letter,  and,  as- 
suming, witboyt  deciding,  the  latter  was  not 
competent  to  prove  a  technical  waiver  by 
agreement,  because  not  indorsed  on  nor  at- 
tached to  the  policy,  the  writing  was  never- 
theless properly  received  in  evidence  for  the 
purpose  of  showing  a  situation  where  the 
law  will  declare  a  waiver  by  estoppel. 
■  [6]  It  win  be  remembered  that  in  response 
to  the  plaintUTs  letter  of  inquiry  of  May  27, 
1911,  as  to  why  the  defendant  had  not  set.- 
tled  his  claim  for  insurance  and  what  the 
company  intended  to  do  about  it,  Mr.  Wat- 
rous, nine  days  thereafter,  wrote  him  in  part 
as  follows: 

"Would  say,  therefore,  that  we  will  take  the 
matter  up  for  settlement  at  our  next  meeting 
and  yon  will  probably  hear  from  us  about  the 
time  you  have  settlement  with  the  Grange  As- 
sociabon." 

This  letter  was  written  at  a  time  when  the 
defendant  knew  the  Insurance  company  last 
mentioned  did  not  intend  to  pay  the  plaintiCT 
for  Ids  loss  under  its  policy,  as  is  evidenced 
by  the  letter  of  May  26,  1911,  written  by  A. 
F.  MUler  to  M.  R.  Markam.  From  a  mere 
Inspection  of  the  language  employed  by  F.  A. 
Watrous  in  his  letter  to  the  plalntlfF,  the 
trial  court  was  warranted  in  holding,  as  a 
matter  of  law,  that  the  averment  of  the  com- 
plaint as  amended  In  respect  to  the  waiver 
was  adequate  from  which  an  Inference  of  an 
estoppel  necessarily  arose,  and  as  the  evi- 
dence and  testimony  received  tended  to  es- 
tablish such  allegation,  the  question  under 
proper  instructions  was  properly  submitted 
to  the  jury  to  find  as  to  whether  or  not  the 
facts  so  set  forth  were  substantiated. 

[8]  An  estoppel  always  implies  a  party  has 
been  misled  to  his  prejudice,  or  into  an  al- 
tered position  which  he  would  not  have  taken 
except  for  representations  relied  upon;  and, 
as  the  estoppel  may  arise  without  an  Intent 
to  guide  estray,  upon  principle,  testimony 
tending  to  prove  such  a  deception  must  be 
admissible,  and,  this  being  so,  no  error  was 
committed  in  receiving  In  evidence  the  let- 
ters to  the  Introduction  of  which  exceptions 
were  taken. 

No  error  was  commiltted  in  refusing  to  di- 
rect the  jury  to  find  a  verdict  for  the  defend- 
ant. 

The  question  of  the  plaintiff's  alleged  false 
swearing  with  respect  to  his  proof  of  loss 
was  submitted,  under  proper  Instructions,  tQ 
the  jury,  which  found  in  his  favor,  from 
which  verdict  it  must  be  concluded  such  aver- 
ment was  disproved. 

Other  alleged  errors  are  assigned.  They 
are  not  deemed  important,  and  will  not  be 
considered.  -  The  judgment  should  be  affirm- 
ed; and  it  Is  so  ordered. 

BEAN,  HARRIS,  and  McBRIDE,  J  J.,  con- 
cur. 
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FIRST  NAT.  BANK  OF  MISSOUIA  v.  COT- 
TONWOOD LAND  CO.  et  al.    (No.  3581.) 
(Supreme  Court  of  Montana.     Jan.  14,  1916.) 

1.  Abatement  and  Skvival  ®=>57— Actions 
— Sdkvivai.. 

Under  Rev.  Codes,  i  6494,  declaring  that 
an  action  shall  not  abate  by  death  or  other  dis- 
abilit;  of  a  party,  the  right  of  action  against 
a  director  of  a  corporation  given  by  section  3850, 
as  amended  by  Laws  1909,  p.  217,  §  1,  requiring 
corporations  to  file  a  financial  report  and  de- 
claring that  bn  failure  the  directors  shall  be 
jointly  and  severally  liable,  survives. 

[Ed.   Note.— For  other  cases,  see  Abatement 
.  and  Revival,  Cent.  Dig.  §§  286-293 ;    Dec.  Dig. 
<©=>57.] 

2.  COHPOBATIONS       ®=>351  —  DiBECTOBS  —  AC- 
TIONS— KiOHT  OF  Action.        v 

Where  a  corporation  which  failed  to  file  a 
financial  statement  executed  a  note,  the  action 
against  the  directors  given  by  Rev.  Codes,  $ 
3860,  as  amended  by  Laws  1909,  p.  217,  $  1, 
must  be  on  the  debt,  and  cannot,  under  section 
6866,  declaring  that  no  person  is  liable  on  an 
instrument  whose  signature  does  not  appear 
thereon,  be  maintained  against  the  directors  on 
the  note. 

[Ed.  Note.— for  other  cases,  see  Corporations, 
Cent.  Dig.  gS  1492,  1493;   Dec.  Dig.  «=3351.] 

3.  COBFOBATIONS       ®=S>338'— DiBECTOBS  —  AC- 
TIONS Against. 

Where  a  corporation  failed  to  file  the  re- 
quired financial  statement  and  then  gave  notes, 
directors  liable  for  the  debts  of  the  corpora- 
tion under  the  direct  provisions  of  Rev.  Codes,  § 
3850,  as  amended  by  Laws  1909,  p.  217,  S  1>  are 
not  discharged  because  of  renewal  of  the  instru- 
ments; their  liability  not  being  that  of  sure- 
ties. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent.  Dig.  §§  1460-1466;   Dec.  Dig.  «=>338.1 

4.  Novation  «=»4 — What  Constithtks. 

In  such  case,  where  it  was  not  agreed  that 
the  renewals  should  constitute  a  payment,  they 
do  not  work  a  novation  within  Rev.  Codes,  §S 
4958,  4959,  declaring  that  a  novation  is  made 
by  the  substitution  of  a  new  obligation  with  in- 
tent to  extinguish  the  old,  for  it  will  be  pre- 
sumed in  the  absence  of  such  showing  that  the 
renewal  notes  were  not  given  in  discharge  of 
the  original  obligation. 

[Ed.  Note.— For  other  cases,  see  Novation, 
Cent.  Dig.  {  4;    Dec.  Dig.  <S=»4. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Novation.] 

Appeal  from  District  Court,  Powell  Coun- 
ty; 6.  B.  Winston,  Judge. 

Action  by  the  First  National  Bank  of  Mis- 
soula against  the  Cottonwood  Land  Com- 
pany, W.  R.  Glasscock,  and  tbe  Union  Bank 
&  Trust  Company,  as  executor  of  the  es- 
tate of  James  T.  Manning,  deceased.  From 
a  judgment  sustaining  the  demurrer  of  the 
executor,  plaintiff  appeals.  Reversed  and 
remanded. 

Harry  Parsons,  of  Missoula,  for  appellant 
Scharnikom  &  Jordan,  of  Deer  Lodge,  for  re- 
spondents. 

HOLLOWAY,  J.  During  all  of  1911,  and 
1912  until  December  20th,  James  T.  Man- 
ning was  a  director  of  the  (jOttonwood  Land 
Company,  a  domestic  trading  corporation. 
The  directors,  including  Manning,  failed  and 


neglected  to  make  any  report  of  the  financial 
affairs  of  the  company  for  either  1911  or 
1912.  On  November  Zi,  1912,  the  canpany 
became  Indebted  to  tbe  First  National  Bank 
of  Missoula  in  the  sum  of  $7,050,  evidenced 
by  a  promissory  note  due  In  four  months 
with  interest  at  8  per  cent  per  annum,  and 
signed  "Cottonwood  Land  Company,  by  W. 
R,  Glasscock,  Pres.,  W.  R.  Glasscock."  On 
December  20,  1912,  Manning  died,  and  the 
Union  Bank  &  Trust  Company  was  appointed 
executor  of  his  last  will.  In  July,  1913,  a 
renewal  note  for  $7,000  due  In  30  days,  with 
interest  at  10  per  cent  per  annum,  executed 
In  the  manner  and  form  as  the  original  note 
was  delivered  to  the  bank  and  with  it  499 
shares  of  the  capital  stock  of  the  company 
as  collateral  security  for  the  payment  of  the 
debt  A  claim  against  Manning's  estate  was 
duly  presented,  but  payment  was  refused, 
and  this  action  was  instituted.  The  com- 
plaint recites  the  history  of  the  transactions 
in  great  detail.  .  It  Is  alleged  that  the  stock 
pledged  as  security  Is  worthless,  that  the 
corporation  is  Insolvent,  and  that  demand  for 
payment,  made  upon  tbe  other  directors,  has 
met  with  refusal.  To  the  complaint  the 
Union  Bank  &  Trust  Company,  as  executor, 
interposed  a  demurrer  upon  the  followhig 
grounds:  (1)  That  tbe  executor  Is  Improper- 
ly made  a  party,  for  the  reason  that  the 
complaint  fails  to  disclose  any  liability  on 
tbe  part  of  Manning  during  his  Itfethne; 
(2)  that  the  complaint  falls  to  state  facts 
sufficient  to  constitute  a  cause  of  action;  (3) 
that  the  complaint  is  uncertain,  in  that  it 
cannot  be  determined  whether  relief  is  sought 
upon  the  express  contract  or  upon  a  liability 
created  by  statute.  This  demurrer  was  sus- 
tained, and  the  plaintiff,  electing  to  stand 
upon  Its  complaint,  suffered  judgment  of  dis- 
missal to  be  entered  and  appealed. 

[1]  1.  Section  3860,  Revised  Codes,  as 
amended  by  an  act  approved  March  11, 1909 
(Laws  1909,  p.  217,  8  1).  requires  the  direc- 
tors of  a  domestic  trading  corporation,  vrith- 
In  20  days  after  December  31st  of  every  year, 
to  prepare  and  file  a  report  which  shall  ex- 
hibit the  financial  affairs  of  tbe  corporatioa 
The  statute  provfdes  further : 

"If  any  such  corporation  shall  fail  to  file  such 
report,  directors  of  the  corporation  shall  be, 
jomtly  and  severally,  liable  for  all  debts  or  jnds- 
ments  of  the  corporation  then  existing,  or  whidi 
may  thereafter  be  in  anywise  incurred  until 
such  report  shall  be  made  and  filed." 

Counsel  for  tbe  respective  parties  Indulge 
in  much  discussion  as  to  the  character  of 
this  statute — whether  penal  or  remedial  la 
its  nature.  If  the  survival  of  plaintiff's 
cause  of  action  was  made  to  depend  upon  tbe 
application  of  principles  of  the  common  laWi 
the  discussion  would  be  pertinent  as  well  «s 
Interesting;  but  since  the  matter  is  dete^ 
mined  by  statute,  the  labors  of  counsel  are 
largely  In  vain.  That  the  statute  creates  « 
right  of  action  In  favor  of  the  creditor  and 
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against  tbe  delinquent  director  must  be  con- 
ceded by  every  one.  Such  an  action  was  un- 
known to  tbe  common  law.  That  tbe  right 
of  action  thus  created  surviTes  tbe  death  of 
the  delinquent  director  and  may  be  pros- 
ecuted against  I^is  estate  is  not  an  open 
question  in  this  Jurisdiction.  In  Melzner, 
Adm'r,  T.  Northern  Pac.  Ry.  Co.,  46  Mont 
162,  127  Pac.  146,  we  had  under  considera- 
tion the  following  from  section  6494,  Re- 
vised Codes: 

"An  action,  or  cause  of  action,  or  defense, 
shall  not  abate  by  death,  or  other  disability  of 
a  party,  or  by  the  transfer  of  any  interest  there- 
in." 

The  history  of  our  legislation  upon  the 
subject  of  abatement  and  revival  was  review- 
ed, and  the  conclusion  was  reached  that  in 
adopting  the  section  In  the  language  quoted 
above  it  was  tbe  intention  to  establish  in 
this  state  a-  general  survival  statute.  Tbe 
remaining  portion  of  section  6494  is  adjec- 
tive law.  We  are  satisfied  with  that  conclu- 
sion and  that  the  cause  of  action  survives 
tbe  death  of  the  party  in  the  wrong  as  well 
as  the  death  of  the  one  whose  rights  are 
infringed. 

[2]  The  complaint  contains  all  the  allega- 
tions neceJBsary  to  state  a  cause  of  action  in 
favor  of  the  bank  and  against  Manning's  es- 
tate; and  that  tbe  cause  of  action  relied 
upon  Is  one  created  by  statute,  and  not  for 
the  breach  of  an  express  contract,  is  too  ob- 
vious to  admit  of  discussion.  Indeed,  since 
Manning  did  not  sign  the  note,  it  wonld  be 
impossible  to  state  a  cause  of  action  against 
him  or  bis  estate  for  a  failure  to  pay  the 
note.  Rev.  Codes,  i  5866;  Kobrs  v.  Smith, 
45  Mont  467,  124  Pac.  275. 

[3]  2.- Neither  do  we  think  that  plalntUt 
pleaded  .itself  out  of  court  by  the  addition 
to  the  complaint  of  the  unnecessary  allega- 
tions respecting  tbe  execution  and  delivery 
of  the  original  note  or  the  substitution  there- 
for of  the  renewal  note  and  tbe  acceptance 
of  collateral  security  after  Manning's  death. 
As  already  observed,  tbe  action  is  not  found- 
ed upon  the  note,  and  neither  the  original 
note  nor  the  note  given  In  renewal  had  any- 
thing whatever  to  do  with  Manning's  liabil- 
ity. Assuming  for  the  purposes  of  this  ap- 
peal that  tbe  changes  wrought  in  tbe  rela- 
tionship of  tbe  parties  by  the  substitution  of 
tbe  new  note  and  tbe  acceptance  of  security 
were  such  as  to  exonerate  a  guarantor  or 
surety,  the  executor  cannot  profit  thereby, 
for  Manning  was  not  a  surety  nor  a  guaran- 
tor for  tbe  corporation.  In  Daily  v.  Mar- 
shall, 47  Mont  377.  133  Pac.  681,  in  discuss- 
ing the  general  immunity  from  liability  for 
the  corporation's  debts  which  may  be  en- 
Joyed  by  the  directors  or  waived  by  their 
failure  to  file  the  required  annual  report, 
this  court  said: 

"They  may  render  their  inunonlty  effective  by 
doing  this  [filing  tbe  report] ;  ouerwiae  they 
are  conclusively  presumed  to  have  assented  to 
Btand  good    as  sureties   for  all  tbe  liabilities 


which  they  have  permitted  the  corporation  to 

assume." 

The  question  under  consideration  was  the 
oonstitatlonallty  of  section  3850  above,  and 
the  language  quoted  is  found  In  argument 
advanced  to  demonstrate  that  the  statute 
does  not  Impose  a  fine  or  penalty  upon  delin- 
quent directors.  Apter  language  might  have 
been  employed.  The  words  "as  sureties" 
might  have  been  omitted,  as  they  add  nothing 
to  tbe  argument  The  expression  as  it  ap- 
pears is  an  unfortunate  one,  and  all  the 
more  unfortunate  if  the  trial  court  In  this  in- 
stance was  misled  into  the  belief  that  this 
court  was  on  record  in  support  of  the  proposi- 
tion that  the  relationship  of  a  delinquent  di- 
rector to  his  company  Is  that  of  surety  or 
guarantor.  That  it  could  not  have  been  tbe 
intention  to  declare  such  a  rule,  however,  is 
manifest  from  the  opinion  as  a  whole.  In 
the  same  paragraph  from  which  the  language 
above  is  taken,  the  court  qu«tes  with  ap- 
proval from  Fitzgerald  v.  Weidenbeck  (C.  C.) 
76  Fed.  695,  to  the  effect  that  the  liability 
of  delinquent  directors  to  the  corporation's 
creditors  is  a  direct  liability.  The  purpose 
of  requiring  such  a  report  is  to  furnish  in- 
formation to  those  who  conduct  business  with 
the  corporation.  If  the  report  is  filed  and 
thereby  made  a  public  record,  information 
concerning  the  corporation's  financial  con- 
dition and  responsibility  is  available  to  every 
one.  If  for  any  reason  the  directors  fall  or 
refuse  to  furnish  such  information  in  tbe 
manner  required  by  law,  any  one  becoming  a 
creditor  of  tbe  concern  may  rightly  do  so  up- 
on the  faith  of  the  Individual  responBlbllity 
of  the  directors.  The  liability  thus  imposed 
is  Joint  and  several,  direct  and  primary. 
The  creditor's  right  of  action  is  not  depend- 
ent upon  the  insolvency  of  tbe  corporation 
(7  R.  C.  li.  521),  and  ndttaer  tbe  corporation 
nor  other  directors  need  be  Joined  in  the  ac- 
tion. Fitzgerald  v.  Weidenbeck,  above ;  Pat- 
terson V.  Stewart,  41  Minn.  84,  42  N.  W.  928, 
4  L.  R.  A.  745, 16  Am.  St  Rep.  671;  10  Cyc. 
856. 

[4]  3.  The  allegations  of  the  complaint  do 
not  disclose  payment  of  tbe  original  debt  or 
a  novation  as  defined  in  sections  4958  and 
4959,  Revised  Codes.  It  is  the  general  rule 
that  the  renewal  of  a  note  without  change, 
in  tbe  parties  operates  only  to  extend  tbe 
time  of  payment  (Bank  v.  Weston,  159  N.  T. 
201,  54  N.  Bl.  40,  45  L.  R.  A.  547),  and  is  not 
in  any  sense  payment  of  the  debt  or  discbarge 
of  the  original  obligation  unless  made  sucb 
by  special  agreement  (Jagger  Iron  Co.  v. 
Walker,  76  N.  Y.  521 ;  Griffith  v.  Grogan,  12 
CaL  317;  Savings  Bank  v.  Central  Market 
Co.,  122  Cat.  28,  54  Paa  273).  In  the  absence 
of  an  affirmative  showing  that  the  renewal 
note  was  given  and  accepted  as  a  discharge 
and  payment  of  the  original  debt,  tbe  pre- 
sumption of  payment  will  not  be  indulged. 
Boston  Nat  Bank  of  Seattle  v.  Jose,  10  Wash. 
185,   38   Pac.   1026b     While   plaintiff   might 
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hare  omitted  the  blstorlcal  recitals  from  Its 
complaint  with  profit  and  without  loss,  their 
presence  in  the  pleading  does  not  render  it 
subject  to  demurrer. 

The  Judgment  is  reversed,  and  the  cause 
remanded,  with  directions  to  the  lower  court 
to  OTerrule  the  demurrer  of  the  defendant 
Union  Bank  ft  Trust  Company  as  executor 
of  the  estate  of  James  T.  Manning,  deceased. 

Reversed  and  remanded. 

BRANTLY,  C.  J.,  and  SANNER,  J.,  con- 
cur. 

(47  Utah,  371) 
MOUNTAIN  LAKE  MINING  CO.  v.  MTD- 

WAY  IBR.  CO.  et  al.    (No.  2683.) 
(Supreme  Court  of  Utah.     Jan.  7.  1016.) 

1.  Afpbai.  and  Ebbob  «s>1221— Judoment— 
JuBisDicnoN  TO  Amend. 

After  reversal  on  defendants'  appeal  and 
remand  to  the  trial  court  with  directions  to  enter 

i'adgment  for  fiefendants,  the  Supreme  Court 
ad  jurisdiction  to  amend  its  judgment  to  make 
it  conform  to  the  opinion  of  the  majority  of  the 
court  where  there  was  a  difference  between  the 
opinion  and  the  judgment. 

[PM.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  i  4722;  Dec.  Dig.  «S=»1221.] 

2.  COUBTS  <S=>107  —  CONSTBDCTION  OF  ©PIN- 
ION. 

In  suit  to  quiet  title  to  the  use  of  water, 
where  both  parties  claimed  the  water,  plaintiff 
claiming  that  he  had  developed  it,  while  defend- 
ants claimed  that  it  was  part  of  a  natural 
stream,  the  opinion  of  a  jusace-  of  the  Supreme 
Court  concurring  in  the  reversal  of  jndgmenc  for 
plaintiff  held  to  have  necessarily  concurred  also, 
in  the  affirmative  judgment  for  defendants. 

[Ed.  Note. — For  other  cases,  see  Courts,  Cent. 
Dig.  S  360 ;  Dec.  Dig.  «i=107.] 

3.  Waters  and  Wateb  a)UBSE8  ®=9l52  — 
Suit  to  Quiet  Title  to  Use  of  Wateb— 
Judgment. 

In  a  suit  to  quiet  title  to  the  use  of  water 
which  plaintiff  claimed  as  having  developed  it 
and  which  defendants  claimed  as  part  of  a  nat- 
ural stream,  general  affirmative  judgment  for  de- 
fendants was  not  too  sweeping  in  that  it  denied 
plaintiff  the  right  to  use  any  water  at  any  time, 
even  for  culinary  or  other  domestic  purposes, 
though  all  the  water  was  not  used  by  defendants, 
since  in  every  judgment  granting  the  right  to  the 
use  of  water  it  inheres  that  any  one  may  use 
some  of  it  for  culinary  or  domestic  purposes  at 
any  time  when  the  claimant  of  the  water  does 
not  use  or  require  all  of  it  for  useful  purposes. 
[Ei.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  H  156,  157;  Dec. 
Dig.  ®=»152.] 

4.  Appeal  and  Ebbor  €=3719  —  Qitestions 
Reviewable— Finding  UNAfisiONED  as  Eb- 
bob. 

A  finding  not  assigned  as  error  is  not  pre- 
sented for  review. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §§  2968-2982,  3490;  Dec.  Dj«. 
«=»719.] 

5.  Judgment  «=s>251,  256— On  Trial  of  Is- 
sues—Conformity  TO  Pixadinos  and  Find- 
in  oa 

In  an  action  to  quiet  title  to  the  use  of  wa- 
ter, where  defendants  pleaded  that  for  more  than 
25  years  they  and  their  successors  had  used  for 
irrigation  the  wa^er  of  the  natural  stream  in 
question  derived  from,  the  mountains  through 
natural  channels  and  fissures,  and  needed  it  all. 


and  prayed  judgment  quieting  their  title  to  th« 
waters  of  the  stream  issuing  from  plaintilTi  ton- 
nel,  and  for  a  perpetual  injunction  restraining 
plaintiff  from  asserting  any  daim  of  ownership 
in  the  water  issuing  from  the  tunnd,  and  the 
court  found  that  defendants  and  their  predeces- 
sors had  used  all  of  the  water  of  the  stream 
for  more  than  25  years  for  irrigation,  judgment 
quieting  title  in  defendants  to  the  use  of  the  wa- 
ter, awarding  them  all  of  the  water  of  the  stream 
during  both  the  irrigation  and  nonirrigation  sea- 
sons of  each  year,  was  responsive  to  the  findings 
and  within  the  issues  presented  by  the  pleadings. 
[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Di«.  {|  437.  44&-454;   Dec.  Dig.  «s>251, 

Action  by  the  Mountain  Lake  Mining  Com- 
pany against  the  Midway  Irrigatioi;.  Com- 
pany, William  Bonner,  and  others.  From  a 
judgment  for  plaintiff,  defendants  appealed. 
Judgment  was  reversed,  with  directions  to 
enter  judgment  for  defendants.  On  plain- 
tiff's motion  to  amend  the  Judgment  entered 
li)  favor  of  defendants. 

Thuiman,  Wedgwood  ft  Irvine,  of  Salt 
Lake  City,  for  .appellants.  A.  C.  Hatch,  of 
Heber,  and  E.  E.  Corfman,  of  Prove  (B.  A. 
Walton,  of  Salt  Lake  City,  of  counsel),  for 
respondent 

FRIOK,  J.  On  October  23,  1915,  and  aft- 
er the  petition  for  a  rehearing  had  been 
overruled  and  the  case  had  been  published 
(Mountain  Lake  Mln.  Co.  v.  Irr.  Co.,  149  Pac. 
929),  but  before  the  remittltor  bad  gone 
down,  the  plaintiff  filed  a  motion  to  amend 
in  certain  particulars  the  Judgment  entered 
In  favor  of  appellants  by  this  court  Xbe 
motion  was  based  upon  the  theory  that  the 
writer  In  his  concurring  opinion  had  only 
concurred  with  Mr.  Justice  McCARTT  to  the 
extent  of  reversing  the  Judgment  of  the 
court  below  and  had  not  concurred.  In  the 
affirmative  Judgment  entered  by  this  court  in 
favor  of  the  appellants  by  which  the  title  to 
the  waters  In  question  was  quieted  In  ap- 
pellants. In  view  therefore  that  Mr.  Chief 
Justice  STRAUP  had  dissented.  It  is  con- 
tended that  the  afiSrmative  Judgment  Is  not 
the  judgment  of  the  majority  of  this  court 
The  writer  desires  to  confess  that  his  conctt> 
ring  opinion  Is  not  as  clear  as  It  might  be 
and  that,  prima  fade  at  least,  counsel  had 
some  ground  upon  which  to  base  the  motion. 

[1  ]  Before  passing  upon  the  merits  of  that 
motion,  however,  It  becomes  necessary  to 
pass  upon  appellants'  motion  to  strike  plats- 
tiff's  motion  upon  the  ground  that  this 
court  has  no  jurisdiction  to  entertain  said 
motion  because  the  case  has  passed  beyond 
our  jurisdiction.  We  are  of  the  opinion  that 
appellant's  motion  cannot  prevail,  and  that 
we  have  ample  power  or  Jurlsdictioa  to 
amend  the  judgment  so  as  to  make  it  con- 
form to  the  opinion  of  the  majority  of  the 
court  If,  In  fact,  there  is  a  difference  between 
the  opinion  and  the  judgment  Nothhig  Is 
asked  for  In  the  motion  except  to  make  the 
judgment    conform    to   the   actual   decision. 
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and  to  do  that  we  hare  ample  power.  23 
Cyc.  866.  Appellants*  motion  must  therefore 
be  overruled. 

[2]  Should  plalntUTs  motion  to  amend  the 
Judgment  prevail?  Is  it  true  that  the  con- 
curring opinion  merely  concurs  in  the  rever- 
sal of  the  Judgment  and  does  not  concur  In 
the  aflSrmative  relief  or  Judgment  in  favor 
of  the  api)eUanta?  I  shall  not  devote  much 
time  nor  space  to  a  discussion  of  the  prop- 
osition. It  seems  to  me  that  any  disinterest- 
ed person  who  will  read  the  amcurrlng  opin- 
ion with  care  must  arrive  at  the  conclusion 
that,  while  the  writer  concurred  in  the  re- 
versal of  the  Judgment  with  some  hesitation 
or  reluctance,  yet  he  fully  concurred  with  his 
Associate,  Mr.  Justice  McCARTY,  in  the  af- 
firmative Judgment  In  favor  of  the  appel- 
lants In  view  of  the  circumstances  of  this 
case,  after  having  concurred  in  the  reversal 
of  the  Judgment  there  was  in  fact  no  logical 
way  out  except  also  to  concur  in  the  afBrm- 
ative  Judgment  in  favor  of  appellants.  That 
Is  so  for  the  simple  reason  that  both  parties 
claimed  the  water  in  dispute.  The  plaintiff 
claimed  It  as  having  developed  it,  while  the 
appellants  claimed  it  as  part  of  the  natural 
stream.  If  the  water  in  dispute  was  not  de- 
veloped water,  then  it  was  part  of  the  nat- 
ural stream.  If  it  was  part  of  the  stream. 
It  belonged  to  appellants  by  reason  of  prior 
appropriation.  If  it  belonged  to  the  appel- 
lants, the  Judgment  In  their  favor  followed 
as  a  logical  and  necessary  conclusion.  It  Is 
not  a  case  where  title  to  the  thing  In  dis- 
pute may  belong  to  neither  party.  Here  it 
necessarily  belonged  to  one  or  the  other  of 
the  litigants.  A  finding  therefore  that  the 
water  did  not  belong  to  the  plaintiff  was  tan- 
tamount to  a  finding  that  it  belonged  to  the 
appellants.  I  entertained  that  view  when  I 
wrote  the  concurring  opinion  and. have  dis- 
covered nothing  in  either  the  briefs  or  oral 
arguments  of  connsel  for  plaintiff  that  has 
caused  me  to  change  oc  modify  that  view.  I 
assumed  therefore  that  a  mere  concurrence 
with  my  Associate  was  sufficient,  and  that 
the  mere  fact  that  I  stated  my  reasons  for 
concurring  in  the  reversal  of  the  Judgment 
was  not,  as  counsel  contend,  tantamount  to 
a  refusal  to  concur  In  the  affirmative  Judg- 
ment in  favor  of  the  appellants.  The  Judg- 
ment In  their  favor  Is  therefore  the  conclu- 
sion of  the  majority  of  the  court  and  must 
prevalL 

[3]  It  is,  however,  also  Insisted  that  the 
judgment  is  too  sweeping,  in  that  it  denies 
the  plaintiff  the  right  to  use  any  of  the  wa- 
ter flowing  out  of  the  tunnel  at  any  time, 
not  even  for  culinary  or  other  domestic  pur- 
poses, even  though  all  the  water  is  not  used 
by  the  appellants.  Such  Is  not  the  purpose, 
nor  Is  it  the  legal  effect,  of  the  Judgment. 
It  is  a  matter  which  inheres  in  every  Judg- 
ment granting  the  right  to  the  use  of  wa- 
ter that  any  one  may  use  some  of  it  for 
drinking  or  culinary  or  domestic  purposes  at 
any  time  when  the  claimant  of  the  water 


does  not  use  or  require  all  of  it  for  a  like  or 
some  other  useful  purpose.  Nothing  was  in- 
tended by  the  Judgment  except  the  ordinary 
and  usual  results  flowing  from  Judgments 
quieting  title  to  the  use  of  water  in  this  arid 
region,  and  the  Judgment  in  that  regard 
must  be  given  the  ordinary  and  usual  effect 
Since  writing  the  foregoing,  Mr.  Justice 
McCARTT  has  handed  me  his  concurring 
opinion,  and  I  desire  to  add  that  I  fully  con- 
cur with  him  in  both  his  statements  and  con- 
clusions. 

McCARTY,  J.  (concurring).  [«,  B]  The  con- 
tention made  by  counsel  for  respondent  that 
a  majority  of  this  court  did  not  concur  In 
"directing  a  Judgment  or  decree  absolute  for 
appellants"  is  so  clearly  and  fully  ani^wered 
by  Mr.  Justice  FRICK  in  the  foregoing  sup- 
plemental opinion  that  nothing  more  need  be 
said  on  that  question. 

It  is  alleged  in  the  motion  "to  amend  and 
correct"  the  opinion  heretofore  filed  In  the 
cause  that  an  "affirmative  Judgment"  for  de- 
fendants (appellants)  upon  their  counterclaim 
would  deprive  respondent  of  its  property 
without  "due  process  of  law."  Counsel  have 
not  pointed  out  in  their  printed  brief  filed  In 
the  case  In  support  of  the  motion  wherein 
and  In  what  respect  tm  affirmative  Judgment 
in  favor  of  appellants  would  deprive  respond- 
ent of  its  property  without  due  process  of 
law.  Counsel,  however.  In  their  oral  discus- 
sion of  the  motion  to  this  court,  clearly  ex- 
pressed their  views  and  made  plain  their  po- 
sition regarding  the  foregoing  propositions. 
They  contended  that  the  Judgment  directed 
to  be  entered  by  the  court  is,  in  some  re- 
spects, not  responsive  to  the  findings  and 
wholly  outside  of  the  Issues  presented  by  the 
pleadings,  in  that  it  decrees  and  awards  to 
appellants  all  the  water  of  Suake  creek  dur- 
ing both  the  irrigation  and  nonirrigatlon  sea- 
sons of  each  and  every  year.  Appellants  in 
their  counterclaim  alleged,  among  other 
things: 

(1)  "That  for  more  than  twenty-five  yean  next 
prccediug  the  commenceiDent  of  this  action  these 
defendants  (appellants)  and  their  grantors  and 
predecessors  in  interest  have  been,  and  that 
these  defendants  are  now  the  owners  of,  all  the 
water  and  water  rights  for  irrigation,  domestic, 
and  other  beneficial  purposes  of  the  waters  of 
what  is  known  as  Snske  creek,"  etc. 

(3)  "That  the  sources  of  said  creek  consist  of 
rains,  melting  snows,  sprinKS,  and  seepages,  and 
during  the  spring,  fall,  and  summer  months  of 
each  and  every  year  ordii^arlly  said  springs  and 
seepages  constitute  by  far  the  greater  portion  of 
the  waters  of  said  creek  and  are  the  main  reli- 
ance of  the  defendants  for  tae  irrigation  of  their 
lands  and  for  domestic  and  other  oenefidal  pur- 
poses." 

(4)  "That  said  springs  and  seepages  have  their 
sources  in  the  bosom  of  the  mountains  upon 
which  are  situated  the  mines  and  mining  claims 
of  plaintiff  described  In  its  complaint  and,  when 
not  interfered  with,  find  their  way  to  the  sur- 
face of  said  mountain  on  the  eastern  slope  there- 
of through  natural  channels  and  fissures  in  the 
rock  imbedded  in  said  mountains,  and  the  same 
reaches  the  surface  thereof,  and  the  said  waters 
find  their  way  into  said  creek  and  are  natural 
tributaries  and  feeders  thereof." 
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(5)  "That  all  of  the  waters  of  said  creek  as 
above  described  and  the  water  rights  pertaining 
thereto  are,  as  above  stated,  owned  by  these  de- 
fendants, and  the  same  are  necessary  and  not 
more  than  sufficient,  when  economically  used, 
tor  the  purposes  hereinbefore  stated." 

(6)  "That  the  tunnel  constructed  and  excavat- 
ed bj;  plaintiff  (respondent  here)  •  •  •  un- 
dermined, intercepted,  cut  off,  and  diverted  the 
underground  streams,  springs,  and  seepages  con- 
stituting the  permanent  sources  of  the  waters 
of  said  creek ;  •  •  •  that  by  said  under- 
mining, intercepting,  catting  off,  and  diverting 
the  waters  aforesaid  as  above  described,  the 
said  springs  and  seepages  and  streams  were  pre- 
vented from  reaching  the  surface  of  the  ground 
through  the  natural  channels  heretofore  describ- 
ed, whereby  and  by  means  whereof  said  springs 
and  streams  ceased  to  flow  to  the  natural  outlets 

I  thereof  and  thence  into  said  creek  -as  they  had 
done  theretofore,  but,  on  the  contrary,  were 
by  the  means  aforesaid  diverted  away  and  caused 
to  flow  into  and  through  said  tunnel  and  out 
of  the  month  thereof  as  hereinbefore  stated." 

(7)  "That  said  plaintiff,  in  violation  of  the 
rights  of  these  defendants  in  and  to  the  use  of 
said  water,  now  unlawfully  claims  a  portion 
thereof,  but  said  claim  is  adverse  to  the  rights 
of  these  defendants  as  above  set  forth  and  is  un- 
conscionable, inequitable,  and  without  founda- 
tion of  right" 

Their  prayer  was: 

"Wherefore  defendants  pray  judgment  by  de- 
cree quieting  their  title  to  the  waters  issuing 
from  plaintiff's  tunnel  and  for  a  perpetual  in- 
junction enjoining  and  restraining  plaintiff,  its 
servants,  agents,  employes,  and  successors  in  in- 
terest, from  asserting  any  claim  of  ownership 
whatever  in  or  to  the  water  issuing  from  said 
tunnel.  Defendants  pray  for  general  relief  and 
for  costs  hereon." 

The  trial  court  found : 

"That  the  stockholders  of  the  defendant  corpo- 
ration, Midway  Irrigation  Company,  and  the 
other  defendants,  are  the  owners  of  land  in  sev- 
eralty, situated  in  and  near  Midway,  Wasatch 
county,  Utah,  amounting  to  approximately  4,000 
acres;  that  the  said  lands  are  unproductive 
without  irrigation,  but,  with  irrigation,  are  high- 
ly productive  and  valuable ;  that  more  than  25 
years  prior  to  the  commencement  of  this  action, 
and  many  years  prior  to  the  commencement  of 
the  said  Mountain  Lake  Timnel,  various  people 
settled  upon  said  lands,  and  appropriated  for 
beneficial  uses  in  irri|ating  their  said  land,  and 
for  domestic  and  culinary  purposes,  all  of  the 
water  flowing  in  Snake  creek,  and  their  succes- 
sors have  ever  since  used  said  water  for  the  ir- 
rigation of  said  land  and  other  beneficial  pur- 
poses." 

This  finding  was  presumably  drafted  and 
presented  to  the  trial  court  by  counsel  for  de- 
fendants. Let  that  be  as  It  may,  the  finding 
is  not  assigned  as  error,  and  hence  Is  not  be- 
fore this  court  for  review.  It  will  thus  be 
observed  that  the  Judgment  directed  to  be 
entered  by  this  court  is  responsive  to,  and 
clearly  within,  the  Issues.  Moreover,  re- 
spondent, neither  in  Its  complaint  nor  at  the 
trial,  claimed  any  interest  in  or  to  any  of 
the  waters  of  Snake  creek  or  its  tributaries, 
except  a  portion  of  the  water  Issuing  from 
the  tunnel  which  it  claimed  to  have  develop- 
ed by  excavating  and  draining  of  its  tunnel. 
The  question  of  what  use  appellants  make 
of  the  water  during  the  winter  and  nonirfi- 
gation  seasons  of  the  year  was  not  an  Issue 
and  was  not  before  the  trial  court  for  adju- 


dication.    I  therefore  Join  with  Hr.  Justice 
FRICK  in  denying  the  motion. 

STRAUP,  C.  J.  (concurring).  For  the  rea- 
sons stated  In  my  dissenting  opinion  (149 
Pac  929),  I  still  think  the  Judgment  of  the 
court  below  ought  to  have  been  affirmed. 
Whether  aptly  expressed  or  not,  I  think  it 
was  the  intention  by  the  concurring  opinion 
to  concur,  not  only  in  the  reversal  of  the 
judgment,  but  also  in  the  direction  of  a  judg- 
ment for  the  appellants.  I  so  regarded,  it 
when  I  wrote  the  dissenting  opinion.  At  any 
rate,  that  intention  now  is  clearly  indicated, 
and  thus  the  prevailing  opinion  as  to  both 
propositions  ought  to  be  regarded,  as  I  do 
regard  It,  the  Judgment  of  the  court. 


(47  uuh.  u» 
OCKBT  V.  BINGHAM-NEW  HAVEN  COP- 
PER &  GOLD  MINING  CO. 
(No.  2561.) 

(Supreme  Court  of  Utah.     Jan.  3,  1916.) 

1.  Masteb  and  Sebvant  ^s>239— PBonuD- 
iNG  Set  Scbew— Injuby  to  EHPLOTfc— Cos- 

TBIBUTOBT    NEGLIGENCE. 

Plaintiff,  as  shift  boss  in  defoadanfa  mill, 
directed  the  work  during  the  shifts  in  which 
he  was  on  duty.  The  motor  operating  the  lin« 
shaft  having  stopped,  plaintiff,  after  starting 
the  machinery,  attempted  to  replace  a  belt  on  a 
line  shaft  pulley,  and  while  so  engaged  wu 
caught  by  a  projecting  set  screw.  All  the  other 
set  screws  were  countersunk,  and  plaintiff  did 
not  know  that  the  screw  in  question  protruded, 
nor  could  he  see  it  while  the  machinery  was  in 
motion.  Held,  that  plaintiff  was  not  guilty  of 
contributory  negligence  in  law  in  attempting  to 
replace  the  belt. 

[Bid.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  {§  749,  750 ;  Dec  Dig.  «=> 
239.) 

2.  Mastkb  and  Sebvant  €s>270— Unouasd- 
BD   Set  Scbbws  —  Nsouoencb  —  Question 

FOB  JUBT. 

The  question  whether  or  not  an  employer 
is  negligent  in  operating  machinery  with  un- 
guarded or  projecting  set  screws  is  ordinarily 
for  the  jury. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent,  Dig.  §§  913-927,  932;  Dec.  Dig. 
<S=270.1 

3.  Masteb  and  Sebvant  <S=»219— Injubt  to 
Employe  —  Pbotbudino  Set  Scbew— As- 
sumed Rise. 

Plaintiff,  who  was  a  shift  boss  in  control 
of  defendant  company's  mill,  worlung  in  every 
part  of  it,  and  who  had  helped  remodd  the  mill, 
when  he  had  adjusted  many  set  screws  in  the 
machinery,  was  injured  while  attempting  to  re- 
place a  belt  on  a  line  shaft  pulley  by  being 
caught  by  a  projecting  set  screw  on  a  bearing 
collar.  He  did  not  know  that  such  screw  pro- 
jected, and  all  the  other  screws  of  the  shaft  were 
countersunk,  which  he  knew.  While  the  shaft 
was  in  motion,  it  was  impossible  to  see  the 
set  screw  in  question,  and  it  did  not  appear 
that  plaintiff's  duties  included  inspection  of  the 
machinery.  Held,  that  plaintiff  did  not  assanie 
riak  of  injury  from  such  set  screw  as  an  ordi- 
nary risk  of  employment  or  one  readily  dis- 
cernible by  the  exercise  of  ordinary  care. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  §S  610-«24;  Dec  Dig.  «=> 
219.] 
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Appeal  from  District  Court,  Salt  Lake 
County;  C.  -W.  Morse,  Judge. 

Artlon  by  Ross  Ockey  against  the  Bing- 
bam-New  Haven  Copper  &  Oold  Mining 
Company,  a  corporation.  From  a  Judgment 
entered  for  defendant  on  a  nonsuit,  plaintiff 
appeals.    Reversed.    . 

Tbts  Is  an  action  for  personal  Injuries.  It 
Is  alleged  in  tbe  complaint  that  plaintiff  was, 
on  the  2d  day  of  November,  1011,  at  work  for 
tbe  defendant,  a  corporation,  in  its  concen- 
trating mill  at  Bingham  Canyon,  Utah;  that 
it  was  a  part  of  his  employment  to  adjust 
belts  on  certain  pulleys  and  to  replace  the' 
belts  thereon  when  they,  by  reason  of  the 
movements  of  the  pulleys,  or  other  causes, 
slipped  or  came  off;  that  tbe  pulleys  were 
secured  and  adjusted  on  a  certain  line  shaft 
in  the  mill,  at  the  end  of  which  were  two 
collars,  (me  on  each  side  of  tbe  end  bearing ; 
that  the  collars  were  fastened  to  the  shaft  by 
means  of  set  screws;  and  that  these  set 
screws,  when  properly  made,  would  fit  into 
tbe  collar,  and  tbe  heads  thereof  would  not 
project  beyond  the  collar.  It  is  further  al- 
leged  that  it  was  the  duty  of  defendant  to  use 
set  screws  that  would  properly  fit  into  the 
collars  and  that  would  not  project  beyond 
tbe  surface  thereof;  that  defendant  care- 
lessly and  negligently  used  a  set  screw  In  one 
of  the  pulleys  tbe  bead  of  which  projected 
above  and  beyond  tbe  collar  a  distance  of 
about  one  Inch,  and  that  It  was  unknown 
to  plaintiff,  who  believed  that  tbe  set  screw 
was  properly  made  and  that  it  properly  fitted 
into  tbe  collar  on  tbe  line  shaft;  that  plain- 
tiff, while  in  the  exercise  of  due  care  and  in 
the  performance  of  bis  duties  adjusting  tbe 
belt  on  a  pulley,  had  the  leg  of  his  trousers 
cangbt  by  tbe  set  screw  by  reason  of  its  pro- 
jecting above  and  beyond  the  collar  of  the 
shaft,  and  he  was  thrown  against  the  tim- 
bers of  tbe  mill  and  violently  against  the 
pulley  and  shaft;  that  be  received  certain 
injuries  (describing  them);  that  plalntifl 
prior  to  and  at  the  time  be  was  injured-  was 
strong  and  able-bodied,  and  was  capable  of 
earning,  and  did  earn,  $3.50  per  day. 

Defendant  answered,  admitting  tliat  plain- 
tiff was  on  November  2,  1911,  employed  by 
defendant,  that  plaintiff  received  "slight  In- 
juries" while  at  work  for  defendant  in  its 
mill,  and  that  he  was  earning  $3.50  per  day, 
but  denied  each  and  every  allegation  alleging 
negligence  on  the  part  of  defendant  Defend- 
ant also  pleaded  tbe  defense  of  contributory 
'  negligence  and  that  of  assumed  risk.  De- 
fendant, at  the  conclusion  of  plaintiff's  evi- 
dence, moved  the  court  for  nonsuit  on  the 
following  grounds:  (1)  That  tbe  evidence 
failed  'to  show  negligence  on  tbe  part  of  de- 
fmdant;  (2)  that  tbe  evidence  showed  that 
plaintiff  was  guilty  of  contributory  negli- 
gence; and  (3)  that  he  assumed  the  risks  of 
the  hazards  as  dangers  under  which  he  was 
Injured. 

Xhe  motion  for  nonsuit  was  granted,  and 


judgment  entered  in  favor  of  the  defendant 
Plaintiff  appeals. 

WiUard  Hanson  and  Marioneaux,  McKin- 
ney  &  Powers,  all  of  Salt  Lake  City,  for  ap- 
pellant King  ft  Nibley,  of  Salt  Lake  Oity, 
for  respondent. 

McCARTT,  J.  (after  stating  tbe  facts  as 
»bove).  [1]  The  mill  in  which  appellant  re- 
ceived tbe  injuries  complained  of  was  sev- 
eral stories  in  height  The  concentrating 
tables  were  on  the  main  floor,  and  the  jigs 
were  located  on  the  floor  above.  Between  tbe 
main  floor  and  tbe  jig  floor  was  a  platform 
or  subfloor  upon  which  were  a  pump  and  an 
electric  motor.  A  lii^e  shaft  extended  along 
the  subfloor  practically  tbe  entire  length  of 
the  building.  This  line  shaft  was  fastened 
by  bearings  to  tbe  pillars  or  upright  timbers 
that  supported  the  sub  or  jig  floor.  The  con- 
centrating tables  were  operated  by  power 
transmitted  from  the  motor  on- the  subfloor  to 
tbe  tables  by  means  of  belts  connected  with 
and  extending  from  the  pulleys  on  the  tables 
to  tbe  pulleys  on  tbe  line  shaft  On  each 
side  of  the  bearings  and  on  each  side  of  tbe 
pulleys  <m  tbe  line  shaft  were  collars  called 
safety  collars.  These  collars  were  to  prevent 
the  line  shaft  from  moving  out  of  the  bear- 
ings and  the  pulleys  from  slipping  laterally 
along  the  shaft,  and  were  held  in  place  by 
means  of  set  screws  which  were  countersunk 
In  tbe  collars.  The  evidence  shows  that  all 
set  screws  in  tbe  mill  except  the  one  men- 
tioned in  the  complaint  were  set  in  safety 
collars;  that  is,  collars  In  which  tbe  bead 
of  the  set  screw  can  be  countersunk  so  as 
not  to  project  beyond  tbe  collar.  Hie  line 
shaft  was  connected  to  the  electric  motor  re- 
ferred to  herein,  which  motor  could  be  stop- 
ped, and  started  by  means  of  a  switch,  and 
also  a  clutch  on  tbe  shaft  The  usual  man- 
ner of  starting  the  shaft  in  motion  was  to 
turn  the  current  through  the  motor  and  then 
throw  the  clutch,  which  permitted  the  power 
to  be  applied  on  tbe  shaft  The  shaft  could 
be  stopped  either  by  throwing  tbe  clutch  or 
stopping  the  motor. 

Appellant  was  employed  as  jigman,  and  al- 
so as  a  shift  boss.  He  was  during  the  shifts 
on  which  he  worked  in  control  of  tbe  opera- 
tions of  tbe  mill  and  directed  the  men  work- 
ing therein  as  to  their  duties.  A  Mr.  Bouch- 
elle  was  foreman  at  the  mill,  and  gave  ordera 
to  the  different  bosses,  including  appellant 
Tbe  foreman  was  on  shift  during  the  day- 
time, but  not  in  the  nighttime.  He  was  not 
in  tbe  mill  at  tbe  time  of  the  accident,  which 
occurred  at  night  During  the  day  shift 
there  was  a  "repair  man"  in  tbe  mill  whose 
duty  it  was  to  keep  all  of  the  machinery  in 
repair.  The  repair  man  worked  in  tbe  mill 
under  tbe  directions  of  the  mill  foreman. 
The  day  before  the  accident  a  Mr.  Pressler, 
while  at  work  iq  tbe  mill,  was  caught  by 
the  set  screw  that  injured  plaintiff.  On  the 
night  In  question,  and  a  short  time  before 
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the  accident  occurred,  owing  to  some  trouble 
with  the  machinery  on  one  o£  the  lower 
floors,  the  motor  stopped,  which  caused  the 
line  shaft  to  cease  revolving,  thereby  stopping 
the  movement  of  the  tables.  Appellant  left 
the  Jig  floor  and  went  down  to  the  floor 
where  the  trouble  existed  to  ascertain  if  he 
could  remedy  it.  He  assisted  the  man  there 
to  adjust  the  machinery  and  to  start  it  iji 
operation.  As  he  was  returning  to  the  Jig 
floor  he  observed  that  the  belt  was  off  the 
pulley  at  the  first  or  end  table.  He  request- 
ed one  of  the  men  at  work  in  the  mUl  to  a8-_ 
Bist  him  in  replacing  the  belt  onto  the  pulley.' 
To  do  this  appellant  had  to  return  to  the  Jig 
floor,  and  from  there  crawl  underneath  some 
of  the  timbers  along  the  subfloor  where  the 
line  shaft  was  located.  He  proceeded  to  the 
point  where  the  line  shaft  fltted  into  the 
bearing,  and  straddled  the  bearing  on  the 
timber,  and  commenced  to  put  the  belt  onto 
the  pulley  by  using  a  stick — a  usual  method 
there  of  putting  on  a  belt.  As  he  was  thus 
engaged  the  set  screw  herein  referred  to, 
that  projected  above  the.  collar,  caught  bis 
clothing  and  threw  him  against  the  shaft, 
▲roellant  being  unable  to  disengage  bis 
clothing  from  the  set  screw.  It  cut  and  tore 
the  muscles  of  his  leg.  The  extent  of  the 
injury  Is  not  in  controversy,  and  hence  we 
shall  not  review  the  evidence  relating  there- 
to, yfhen  be  was  caught  by  the  set  screw 
appellant  called  for  help.  Other  workmen, 
hearing  the  call,  threw  the  motor  off  and 
came  to  his  assistance.  The  line  shaft,  when 
the  mill  was  in  operatl<»,  made  240  revolu- 
tions per  minute,  and,  when  so  revolving,  the 
set  screws  in  the  safety  collars  could  not 
be  seen.  As  stated,  the  day  before  appellant 
came  in  contact  with  the  set  screw  on  the 
occasion  referred  to  a  Mr.  Pressler,  who 
was  working  in  the  mill,  had  hU  clothing 
torn  and  ripped  by  coming  in  contact  with 
the  set  screw  that  injured  appellant  Appel- 
lant testified  that  he  did  not  know,  prior  to 
the  accident  in  which  he  received  the  injuries 
complained  of  that  the  set  screw  in  ques- 
tion extended  above  and  beyond  the  safety 
collar.  And  there  is  no  evidence  from  which 
It  may  be  inferred  that  appellant  had  any 
knowledge  of  the  condition  of  the  set  screw 
until  after  the  accident 

The  undisputed  evidence  precludes  us  from 
holding  that  respondent  was,  as  a  matter  of 
law,  free  from  negligence.  The  only  in- 
ference permissible  from  the  record  as  it  now 
stands  Is  that  the  set  screws  in  the  mill,  ex- 
cepting the  screw  in  question,  were  counter- 
sunk so  that  the  tops  or  heads  thereof  were 
"flush"  or  even  with  the  outside  rim  of  the 
collars  Into  which  they  were  placed.  The 
evidence  shows  that  the  head  of  the  set  screw 
projected  above  the  rim  of  the  collar  from 
one-half  to  three-fourths  of  an  inch,  and 
could  not  be  seen  when  the  shaft  was  re- 
volving. 

[2]  Some  authorities  hold  that,  as  a  legal 
proposition,  It  is  not  negligence  for  a  master 


to  maintain  and  operate  machinery  In  which 
are  revolving  shafts  with  collars  held  in 
place  by  set  screws  that  project  above  and 
beyond  the  outside  rim  of  the  collars.  The 
weight  of  authority,  however,  and,  we  think, 
the  better  reasoning,  support  the  doctrine 
that  ordinarily  it  is  for  the  Jury  to  dedde 
whether  it  is  negligence  for  the  master  to 
operate  machinery  in  which  are  revolving 
shafts,  couplings,  and  like  contrivances  held 
in  place  by  unguarded  protruding  set  screws. 
4  Thomp.  Xeg.  g§  4022,  4124;  1  Bailey,  Pers. 
InJ.  p.  430;  Pruke  v.  S.  P.  Found,  ft  Mach. 
Co.,  68  Minn.  305,  71  N.  W.  276;  Bush  v.  Ind. 
Mill  Co.,  54  Wash.  212,  103  Pac.  45;  Barr  t. 
Guelpb  Patent  Case  Co.,  129  Mich.  278,  8S 
N.  W.  640;  Gulnard  v.  Knapp-Stout  &  Ca 
Company,  90  Wis.  123,  62  N.  W.  625,  48  Am. 
St  Rep.  901;  Both  y.  Northern  Pac.  Lumber- 
ing Co.,  18  Or.  205,  22  Pac.  842;  Fortlaod 
Gold  Min.  Co.  y.  O'Hara,  45  Colo.  416,  101 
Paa  773;  Chopin  y.  Combined  Locks  Paper 
Co.,  134  Wis.  35,  114  N.  W.  95.  See  Sipes  v. 
Michigan  Starch  Co.,  137  Mich.  258,  100  X. 
W.  447 ;  Homestake  Min.  Co.  y.  Fullerton, 
69  Fed.  023,  16  a  O.  A.  546.  Nor  do  we  think 
that  appellant,  under  the  facts  and  dream- 
stances,  was  as  a  matter  of  law,  guilty 
of  contributory  negligence. 

[S]  Counsel  for  respondent  contend  with 
much  earnestness  that,  as  appellant  was 
shift  boss  an4  in  control  of  the  mill,  and 
was  familiar  with  the  machinery,  he  assom- 
ed  the  risk  and  hazards  created  by  the  pro* 
Jecting  set  screw  in  question.  As  the  record 
now  stands,  it  shows  that,  while  appellant 
assisted  in  remodeling  the  mill,  and  had 
"worked  in  every  part  of  It"  and  had  insert- 
ed set  screws  into  the  collars  "hundreds  of 
times"  he  "never  saw  them  stidc  out  beyond 
the  collar";  that  they  were  "always  flash 
with  the  collar  [andj  never  projected  out 
from  the  collar  at  all;"  he  did  not  know  that 
the  head  of  the  set  screw  in  question  project- 
ed above  and  beyond  the  rim  of  the  collar. 
Furtherm<n:e  the  evidence  shows  that  it  was 
the  duty  of  appellant,  while  he  was  on  shift, 
to  keep  the  mill  in  operation  except  when  It 
needed  repairing  or  when  the  supply, of  ore 
ran  short  It  was  not  shown,  nor  is  it  sug- 
gested, that  It  was  his  duty,  or  that  he  woald 
have  been  permitted,  to  cloee  down  the  miU 
each  time  he  went  on  shift  to  make  a  toar  of 
Inspection  of  the  machinery,  including  the 
bolts  and  set  screws,  to  see  if  the  mill -was 
In  proper  condition.  And  the  evidence  shows 
that  the  set  screws  that  bold  the  collars  on  - 
the  shafts  in  place  are  invisible  when  the 
mill  is  in  operation  and  the  shafts  are  re- 
volving. From  the  facts  as  they  now  appear 
It  may  well  be  inferred  that  the  set  screw 
which  caused  the  injury  complained  of  was 
placed  in  the  collar  by  the  repair  man  or 
some  other  employ^  after  appellant  assisted 
in  remodeling  the  mill,  and  that  respondent 
knew,  or  should  have  known,  that  it  was 
inserted  in  such  a  way  as  to  be  a  constant 
menace  to  the  safety  of  the  employfc  who. 
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In  the  discharge  of  their  duties,  were  compel- 
led to  pass,  or  occasionally  stand,  In  close 
proximity  to  It.  We  know  of  no  rule  or  prin- 
ciple of  law  which  holds  that,  under'  these 
circumstances,  the  servant  assumes  the  ex- 
tra risks  and  hazards  produced  by  an  unsafe 
appliance.  The  rule  is  elementary  that  it  is 
the  duty  of  the  master  to  use  due  care  to 
furnish  the  servant  reasonably  safe  appli- 
ances with  which  to  perform  the  work  requir- 
ed of  him-  under  the  contract  of  employment, 
and  that  the  servant  assumes  the  ordinary 
risks  of  the  employment  and  those  that  are, 
by  the  exercise  of  ordinary  care,  readily  dis- 
cernible. 1  Shearman  &  Kedfleld,  Neg.  S§ 
1S5,  1S9.  Texas  &  Pacific  Bailway  t.  ^iTchi- 
bald,  170  U.  S.  665,  18  Sup.  Ct.  777,  42  L.  Ed. 
1188,  is  a  well-considered  case,  and  the  court. 
In  the  coarse  of  the  opinion,  says: 

"In  assmniaE  tbfi  risks  of  the  particular  serv- 
ice in  which  he  engages  the  employ^  inay  legally 
assume  that  the  employer,  by  whatever  rule  he 
elects  to  conduct  his  business,  wiU  fulfil  his 
legal  duty  by  making  reasonable  efforts  to  fur- 
nish appliances  reasonably  safe  for  the  par- 
poses  for  which  they  are  intended;  and,  whilst 
this  does  not  justify  an  employe  in  using  an 
appliance  which  he  knows  to  be  defective,  or  re- 
lieve him  from  observing  patent  defects  there- 
in, it'  obviously  does  not  compel  him  to  know 
or  investigate  the  employer's  modes  of  business, 
under  the  penalty,  if  he  does  not  do  so,  of  tak- 
ing the  risk  of  the  employer's  fault  in  furnishing 
him  unsafe  appliances." 

The  rule  is  also  clearly,  and,  as  we  think, 
correctly,  stated  in  Davidson  v.  Cktrneli,  132 
N.  Y.  228,  30  N.  E.  573,  as  follows: 

"It  is,  as  a  general  rule,  true  that  a  servant 
entering  into  employment  which  is  hazardous 
assumes  the  usual  risks  of  the  service  and 
those  which  are  apparent  to  ordinary  observa- 
tion, and,  when  he  accepts  or  continues  in  the 
service  with  knowledge  of  tlie  character  of  struc- 
tures from  which  injury  may  be  apprehended, 
be  also  assumes  the  hazards  incident  to  the  sit- 
uation. Gibson  v.  Erie  Ry.  Co.,  63  N.  Y.  449 
^0  Am.  Rep.  552];  De  Forest  v.  Jewett,  88  N. 
y.  264;  Sweeney  v.  Berlin  &  Jones  Envelope 
Co..  101  N.  Y.  520  [5  N.  B.  358,  54  Am.  Rep. 
722] ;  HIckey  v.  Taaffe,  105  N.  Y.  26,  12  N.  E. 
286;  Williams  v.  Delaware,  Lackawanna,  etc, 
Railroad,  116  N.  Y.  628  [22  N.  E.  1117].  Those 
not  obvious  assumed  by  the  employ^  are  such 
perils  as  exist  after  the  master  has  used  due 
care  and  precaution  to  guard  the  former  against 
danger.  And  the  defective  condition  of  struc- 
tures and  appliances  which  by  the  exercise  of 
reasonable  c&re  of  the  master  may  be  obviated, 
and  from  the  consequences  of  which  he  is  reliev- 
ed from  responsibility  to  the  servant  by  reason 
of  the  latter's  knowledge  of  the  situation,  is 
such  as  is  apparent  to  his  observation.  Kain 
V.  Smith,  89  N.  Y.  375 ;  McGovem  v.  Central 
Vermont  Railroad,  123  N.  Y.  280  [25  N.  E. 
873]." 

■  The  Judgment  Is  reversed,  with  directions 
to  the  lower  court  to  grant  a  new  trial; 
costs  to  apx)ellant. 

FRIGK,  J.  I  CMicur.  The  only  question 
upon  which  I  entertain  some  doubt  is  the 
one  respecting  the  relationship  of  the  plain- 
tiff and  the  defendant  and  their  correlative 
duties  growing  out  of  that  relationship.  If 
the  duty  was  cast  upon  the  plaintiff  to  dis- 


cover any  defects  in  the  machinery  or  ap- 
pliances and  to  correct  or  report  them  when 
discovered,  he,  of  course,  would  be  precluded 
from  complaining  of  a  defect  he  himself 
should  have  discovered  and  corrected.  To 
my  mind,  however,  the  evidence  as  it  stands 
is  not  of  that  character  which  would  author- 
ize a  court  to  determine  the  relationship  of 
the  parties  and  their  correlative  duties  as 
matter  of  law.  The_  court  'should  therefore 
have  submitted  to  the  Jury  the  evidence 
respecting  plaintiff's  duties,  and  should  have 
directed  them  to  find  from  the  evidence  what 
his-  duties  were,  and,  if  they  found  that 
it  was  his  duty  to  discover  and  correct  de- 
fects, or  to  discover  and  report  them,  then 
that  he  could  not  recover,  but  that,  if  they 
found  that  he  was  not  charged  with  that 
duty,  but  was  merely  charged  with  the  du- 
ties of  an  ordinary  employ^,  then  to  be  gov- 
erned by  the  law  as-  it  is  stated  In  the  opin- 
ion of  my  Associate. 

STRAUP,  O.  J.  There  Is-  considerable  evi- 
dence to  show  that  the  plaintiff  was  a  vice- 
principal,  and  as  snch  was,  with  others, 
charged  with  duties  of  inspection  and  to 
remedy  or  repair  Just  sudi  defects  as  he 
complains  caused  the  injury.  I  am,  however, 
not  satisfied  that  the  evidence  on  that  point 
is  so  conclusive  as  to  Justify  a  withholding 
of  It  from  the  Jilry.    I  therefore  concur. 
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(Supreme  Court  of  Wyoming.     Feb.  1,  1916.) 

1.  Homicide  «=>86— Assault  anh  Batteby 
WITH  Intent  to  Commit  "Manslaughteb" 
— Natube  of  Oitekse— "Mubdeb  in   Sec- 

Comp.  St. '1910,  {  5792,  declares  that  who- 
ever purposely  and  maliciously,  but  without  pre- 
meditation, kills  any  human  beingr  is  guilty  of 
"murder  in  the  second  degree";  while  section 
5793,  declares  that  whoever  unlawfully  kills  any 
human  being  without  malice,  express  or  implied, 
either  voluntarily  upon  a  sudden  heat  of  passion 
or  involuntarily,  but'  in  the  commission  of  some 
unlawful  act,  is  guilty  of  "manslaughter."  Sec- 
tion 5795  declares  tliat  whoever  perpetrates  an 
assault  or  assault  and  battery  upon  any  human 
being_  with  Intent  to  commit  a  felony  shall  be 
imprisoned  in  the  penitentiary  not  more  than 
14  years.  Eeld  that,  while  the  offense  of  as- 
sault and  battery  with  intent  to  commit  man- 
slaughter was  unknown  to  common  law,  it  was 
created  by  the  statute,  the  specific  intent  to 
kill  which  accompanies  and  lifts  an  assault-  or 
assault  and  battery  to  the  grade  of  a  felony; 
for  accused  may  mtend  to  commit  voluntary 
manslaughter,  acting  in  a  sudden  heat  of  pas- 
sion and  without  malice,  and  not  intend  murder 
in  the  second  degree. 

[Ed.   Note.— For  other  cases,   see  Homicide, 
Cent.  Dig.  {  112;  Dee.  Dig.  <8=»86.] 

2.  Indictment  and  Inivrmation  «=3l89— 
Conviction  of  Ofvensx  Included  in 
Chabqe. 

As  manslanghter  is  Included  within  the  of- 
fense of  murder  in  the  second  degree,  one  charg- 
ed in  the  information  with  an  assault  and  bat- 
tery with  intent  to  commit  murder  in  the  second 
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degree  mar  be  convicted  of  an  assault  and  bat- 
tery with  intent  to  commit  manslaughter. 

[Ed.  Note. — For  other  cases,  see  Indictment 
and  Information,  Cent  EMg.  §f  582-585;  Dec 
Dig.  «=»189.] 

3.  HoHiciDK  €=>8&— Offenses — Intent. 

In  a  prosecution  for  assault  with  intent 
to  commit  murder  in  the  second  degree,  where 
accused  was  convicted  of  assault  with  intent  to 
commit  manslaughter,  proof  of  the  specific  in- 
tent to  kill  is  necessary  to  a  conviction. 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent  Dig.  §  112;    Dec.  Dig.  «=>86.] 

4.  HoinciDE  ®=3l45 — Assault  with  Intent 
TO  Commit  Manblavohteb — Pbesumption. 

As,  in  the  absence  of  evidence,  one  is  pre- 
sumed to  have  intended  what  he  accomplished 
by  his  acts,  there  is  iio  {{resumption  in  a  prose- 
cution for  assault  with  intent  to  commit  mur- 
der or  manslaughter  that  accused,  who  shot  an- 
other. Intended  to  kill;  this  t>ein|  particularly 
true  where  accused  set  up  self-defense. 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent  Dig.  {$  262-264;    Dec  Dig.  «=>145.] 

5.  Cbiminal  Law  ®=»662— Bvidknob— Con- 
fbontation  of  witnesses. 

The  production  of  witnesses  before  the  ex- 
amining magistrate,  where  accused  had  an  op- 
portunity to  cross-examine,  is  a  sufficient  con- 
frontation to  warrant  the  admission  of  their  tes- 
timony on  trial  for  the  offense;  the  witnesses 
being  dead  or  without  the  jurisdiction. 

[Ed.  Note. — For  ether  cases,  see  Criminal 
Law,  Cent  Dig.  ${  8,  1638-1548;  Dec  Dig. 
<S=6e2.] 

6.  Criminai.  Law  «=»419,  420  — Evidence — 

HXABSAT. 

Where  witnesses  have  died  or  have  left  the 
jurisdiction,  evidence  of  their  testimony  given 
itt  a  former  trial  between  the  same  parties  can- 
not be  excluded  on  the  ground  of  hearsay. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §{  973-983 ;  Dec.  Dig.  <8=>419, 
420.i 

7.  CBnuNAL  Law  (S=»1036— Evidence— Ob jwj- 
tion  fob  pxjbpose  of  review  —  bvidenck 
Given  at  Fokmeb  Trial. 

Where  accused  made  no  objection  to  an 
affidavit  of  the  prosecutor  showing  the  death  or 
absence  of  witnesses  who  testified  at  his  exam- 
ining trial,  but  merely  objected  to  eviJende  of 
their  testimony  on  the  ground  that  no  proper 
foundation  was  laid,  the  question  of  the  com- 
petency of  proof  by  affidavit  was  not  preserved. 
[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §{  1631-1640,  263^2641;  Dec 
Dig.  «=»1036.r 

Elrror  to  District  Court,  Carbon  County; 
V.  J.  Tldball,  Judge. 

Charles  Ivey  was  convicted  of  assault  and 
battery  with  Intent  to  commit  manslangbter, 
and  he  brings  error.  Reversed  and  re- 
manded. 

Cbas.  E.  Blydenburgh,  of  Rawlins,  for  plain- 
tiff in  error.  D.  A.  Preston,  Atty.  Oen.,  for 
the  State. 

SCOTT,  J.  An  Information  was  filed  in 
the  ofilce  of  the  clerk  of  the  district  court  of 
Carbon  county  charging,  Charles  Ivey,  as  de- 
fendant, and  who  will  be  so  designated  here, 
with  the  crime  of  assault  and  battery  with 
Intent  to  commit  murder  In  the  second  de- 
gree. Upon  the  trial  the  Jury  returned  a  ver- 
dict of  guilty  of  assault  and  battery  with  in- 
tent to  commit  manslaughter.    Judgment  was 


I  pronounced  on  the  verdict,  and  the  defendant 
brings  error. 

[1,2]  1.  It  Is  here  contended  that  there 
can  be  no  such  thing  under  the  law  of  this 
state  as  an  assault  or  assault  and  batterr 
with  intent  to  commit  manslaugliter,  and 
that,  if  an  Intent  to  kill  is  proven,  the  crime 
of  necessity  la  an  assault  with  intent  to  com- 
mit murder  either  of  the  first  or  second  de- 
gree. The  crime  of  assault  with  Intent  to 
commit  manslaughter  is  not  known  to  the 
common  law,  and,  if  it  exists  at  all  in  this 
Jurisdiction,  it  is  by  virtue  of  the  statute: 
in  other  words,  it  Is  a  creature  of  statute. 
"Murder  in  the  second  degree"  Is  defined 
by  section  6792  of  our  statute  (Comp.  Stat 
1910)  as  follows: 

"Whoever  purposely  and  malidoasly,  bet 
without  premeditation,  kills  any  human  beisjL 
is  guilty  of  murder  in  the  second  degree,  siid 
shall  be  imprisoned  in  the  penitentiary  for  anj 
term  not  less  than  twenty  years,  or  during  life." 

Section  6793,  Id.,  defines  "manslaughter" 
as  follows,  viz.: 

"Whoever  unlawfully  kills  any  human  bmt 
without  malice  expressed  or  implied,  either  vol- 
untarily upon  a  sudden  heat  of  passion,  or  in- 
voluntarily, but  in  the  commission  of  some  oo- 
lawful  act  or  by  any  culpable  neglect  or  crini- 
nal  carelessness,  is  guilty  of  manslaughter,  and 
shall  be  imprisoned  in  the  penitentiary  not 
more  than  twenty  years." 

In  the  original  statute  enacted  In  1S90 
(section  17,  c.  73,  S.  L.  1890)  the  word  follow- 
ing "malice"  in  this  section  is  "express," 
instead  of  "expressed." 

The  crime  with  which  the  defendant  vras 
charged  In  the  Information  is  defined  in  sec- 
tion 6795,  Id.,  which  reads  as  follows : 

"Whoever  perpetrates  an  assault,  or  assault 
and  battery,  upon  any  human  being  with  intent 
to  commit  a  felony,  shall  be  imprisoned  in  th« 
penitentiary  not  more  than  fourteen  years." 

It  is  the  j^pedfle  Intent  to  kiU  which  ac- 
companies and  lifts  the  assault  or  assault 
and  battery  to  the  grade  of  a  felony  and 
that  is  the  gravamen  of  the  offense,  and.  If  it 
cannot  exist  in  the  nature  of  the  case,  then 
there  Is  no  such  crime.  It  will  be  observed, 
however,  that  In  order  to  constitute  man- 
slaughter as  a  separate  degree  of  criminai 
homicide  the  act  of  killing  must  be  upon  a 
sudden  heat  of  passion  and  the  outgrowth 
of  such  passion.  The  word  "voluntary,"  as 
used  In  the  statute,  has  a  legal  meaning, 
which  has  been  construed  by  different  conrts 
under  similar  statutes.  The  word  denotes 
the  condition  of  the  mind  at  the  time  of  the 
homicide.  It  negatives  accident  or  absence 
of  intent  to  do  the  act  complained  of.  It  is 
the  opposite  In  meaning  of  "involuntary." 
The  accused  wills  the  act,  that  is,  intends 
the  act,  and,  if  such  Intent  accompanies  the 
overt  acts  to  carry  such  Intent  Into  effect,  the 
intent  is  coextensive  as  a  matter  of  criminal 
pleading  with  the  act  charged  to  have  been 
accomplished.  We  are  of  the  opinion  that 
one  who  upon  a  sudden  heat  of  passion 
aroused  by  great  and  sufficient  provocation. 
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bat  without  malice,  but  as  the  result  of  the 
passion  so  aroused  solely,  voluntarily  assaults 
another  with  intent  to  ^111  him,  and  inflicts 
upon  him  a  wound  causing  death,  is  guilty 
of  voluntary  manslaughter  under  our  stat- 
ute. It  is  unlawful  because  voluntarily  done ; 
but  it  is  not  murder,  because  it  was  the  re- 
sult of  the  sudden  heat  of  passion,  and  not  of 
malice.  In  Brantley  v.  State,  9  Wyo.  102,  61 
Paa  139,  the  defendant  was  tried  upon  an  in- 
formation charging  him  with  an  assault  and 
battery  with  Intent  to  commit  murder  in  the 
first  degree,  and  was  found  guilty  of  an  as- 
sault with  intent  to  commit  murder  In  the  sec- 
ond degree.  He  contended  that  the  trial  court 
committed  error  in  charging  the  Jury  that 
under  the  charge  contained  in  the  informa- 
tion they  might  find  the  defendant  guilty  of 
the  principal  offense  charged,  or  of  an  as- 
sault with  Intent  to  commit  murder  in  the 
second  degree,  or  of  assault  with  intent  to 
commit  manslaughter.  This  instruction  was 
approved  by  this  coutt  as  in  line  with  the 
great  weight  of  authority  as  well  as  the  better 
reasoning.  Upon  the  question,  of  intent  it 
was  said: 

"It  is  evident  that  in  charging  an  intent  to 
commit  murder  in  the  first  deprrce  there  is  nec- 
essarily included  a  charge  of  intent  to  commit 
murder  in  the  second  degree  and  voluntary  man- 
slaughter." 

And  further  that: 

"Proof  cannot  be  made  of  assault  with  intent 
to  commit  murder  in  the  first  degree  which  does 
not  at  the  same  time  furnish  appropriate  and 
sufficient  evidence  to  sustain  a  verdict  for  the 
lower  or  included  offenses  of  assault  with  in- 
tent to  commit  murder  in  the  second  degree 
and  manslaughter. " 

As  manslaughter  Is  one  of  the  lesser  and 
Included  offenses  of  criminal  homicide,  an 
information  will  lie  for  an  assault  and  bat- 
tery with  Intent  to  commit  murder  of  either 
the  first  or  second  degree  or  of  voluntary 
manslaughter.  We  are  of  the  opinion  that 
the  Information  charges  the  crime  of  an  as- 
sault with  Intent  to  commit  Yolimtary  man- 
slaughter and  is  sufficient,  and  would,  as  a 
pleading,  sustain  the  verdict,  and  for  that 
reason  the  defendant's  contention  is  not  sus- 
tained. 

[3, 4]  2.  It  Is  contended  that  the  court  com- 
mitted error  in  giving  the  following  instruc- 
tion over  defendant's  objection  and  excep- 
tion, via;: 

"The  court  instructs  the  jury  that  a  man  is 
presumed  in  law  to  intend  the  probable  and 
natural  consequences  of  his  own  unlawful  act. 
If  one  purposely  shoots  another  with  a  deadly 
weapon,  at  or  near  a  vital  part,  and  in  such  a 
manner  that  death  would  probably  ensue,  all 
the  other  elements  of  the  crime  concurring,  the 
jury  would  be  justified  in  believing  that  the  de- 
fendant intended  to  kill  the  prosecuting  witness, 
even  if  death  did  not  ensue. 

The  specific  intent  to  kill  must  be  proved 
as  any  other  fact  in  the  case,  to  the  satis- 
faction of  the  Jury.  In  the  absence  of  evi- 
dence to  the  contrary,  the  presumption  is 
that  the  assault  was  made  with  the  Intention 
to  accomplish  that  which  actually  resulted 


from  the  assadlt  But,  where  an  assault  is 
thus  committed,  but  which  does  not  result 
in  death,  there  is  no  presumption  that  the 
assailant  intended  to  kill ;  that  is  to  say,  the 
presumption  arising  from  the  character  of 
the  assault  with  reference  to  the  intent  with 
which  it  Is  committed  goes  only  to  the  re- 
sult accomplished,  and  there  is  no  presump- 
tion that  he  intended  to  do  mote  than  was 
actually  accomplished.  So,  where  the  charge 
is  that  an  assault  was  made  with  the  intent 
to  kill,  and  when  death  did  not  ensue,  it  is 
error,  to  charge  the  Jury  that  the  presump- 
tion Is  that  he  Intended  the  natural  and  prob- 
able consequences  of  the  assault  Had  death 
resulted  from  the  assault,  the  presumption 
of  Intent  as  given  by  this  instruction  would 
have  been  applicable,  but,  as  the  assault  and 
battery  did  not  result  In  death,  there  is  no 
predicate  for  the  presumption  as  one  of  law, 
though  such  intent  may  be  proven  by  a  con- 
sideration of  all  the  evidence  in  the  case. 
The  evidence  tended  to  show  that  at  the  time 
of  the  alleged  occurreifce  the  prosecuting  wit- 
ness was  in  defendant's  saloon  In  Bawlins, 
Wyo.  The  defense  was  self-defense,  and  the 
evidence  was  conflicting.  By  all  the  deci- 
sions the  question  of  the  felonious  Intent  is 
a  question  of  fact  for  the  Jury,  and  the  pre- 
sumption of  intent  as  set  forth  in  the  in- 
struction is  a  presumption  of  law  applicable 
and  inferable  from  proof  of  an  assault  and 
battery  which  resulted  In  death.  In  Ro- 
berts V.  People,  19  Mich.  401,  414,  the  defend- 
ant was  charged,  tried,  and  found  guilty  of 
an  assault  with  intent  to  murder  committed 
upon  the  prosecuting  witness  by  shooting  him 
with  a  loaded  pistol.  np<m  appeal  the  Su- 
preme Court  of  that  state  said: 

"The  first  question  presented  by  the  record  is 
whether,  under  this  information,  the  jury  could 
properly  find  the  defendant  guilty  of  the  as- 
sault with  the  intent  charged,  without  finding, 
as  matter  of  fact,  that  the  defendant  entertained 
that  particular  intent?  We  think  the  general 
rule  IS  well  settled,  to  which  there  are  few,  if 
any,  exceptions,  that  when  a  statute  makes  an 
oEFense  to  consist  of  an  act  combined  with  a 
particular  intent,  that  intent  is  just  as  neces- 
sary to  be  proved  as  the  act  Itself,  and  must 
be  found  by  the  jury,  as  matter  of  fact,  before 
a  conviction  can  be  had.  But  especially,  when 
the  offense  created  by  the  statute,  consisting  of 
the  act  and  the  intent,  constitutes,  as  in  the 
present  case^  substantially  an  attempt  to  com- 
mit some  higher  offense  than  that  which  the 
defendant  has  succeeded  in  accomplishing  by 
it,  we  are  aware  of  no  well-founded  exceptions 
to  the  rule  above  stated.  And  in  all  such  cases 
the  particular  intent  charged  must  be  proved 
to  the  satisfaction  of  the  ]ury;  and  no  intent 
in  law,  or  mere  legal  presumption,  differing 
from  the  intent  in  fact,  can  be  allowed  to  sup- 
ply the  place  of  the  latter." 

The  doctrine  thus  announced  is  supported 
by  the  great  weight  of  authority,  and  was 
followed  by  this  court  in  Bryant  ▼.  State,  7 
Wyo.  311,  320,  51  Pac  879,  56  Pac.  596,  in 
which  the  foregoing  excerpt  is  quoted,  and 
this  court  said  it  was  in  full  actord  there- 
with. Chief  Justice  Potter,  who  wrote  the 
(pinion,  and  also  the  opinion  on  the  petition 
for  rehearing,  la  speaking  for  the  court  in 
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tbe  latter,  farther  said,  in  -commenting  on 
Roberts  t.  People,  supra: 

"That  court^  however,  in  the  same  case  held 
further  that  it  was  unnecessary  to  ^rove  the 
specific  intent  by  direct,  positive,  and  independ- 
ent evidence,  but,  as  the  court  remarlced  by 
quoting  from  one  of  its  own  earlier  decisions, 
'the  jury  may  draw  the  inference,  as  they  draw 
all  other  inferences  from  any  facts  in  evidence 
which  to  their  minds  fairly  prove  its  existence,' 
and  then  added,  'and  in  considering  tbe  question 
they  may  and  should  talce  into  consideration 
the  nature  of  the  defendant's  acts  constituting 
the  assault,  the  temper  or  disposition'  of  mind 
with  which  they  were  apparently  performed, 
whether  the  instrument  and  means  used  were 
naturally  adapted  to  produce  death,  his  con- 
duct and  declarations,  prior  to,  at  the  time, 
and  after  tbe  assault,  and  ail  other  circumstanc- 
es calculated  to  throw  light  upon  the  intention 
with  which  the  assault  was  made.' " 

The  court  erred  In  giving  tbe  Instruction 
In  ^thl8  kind  of  a  case. 

[S]  3.  The  defendant  contends  that  tbe  ad- 
mission of  the  evidence  of  absent  witnesses 
given  at  the  preliminary  examination  over 
bis  objection  was  error.  Tbe  objection  was 
as  follows: 

"Mr.  Blydenburgh.  I  object  to  the  reading  of 
this  evidence  before  the  jury  at  this  time  for 
the  reason  that  it  does  away  with  the  constitu- 
tional right  of  the  defendant  to  be  faced  with 
the  witnesses  against  him,  and  for  this  reason, 
further,  that  tnis  testimony  was  taken  in  a 
hearing  in  which  the  same  matters  are  not  at 
issue.  The  question,  before  the  justice  is  wheth- 
er a  crime  has  been  committed,  and  if  there  is 
probable  cause  that  the  defendant  or  the  one  ac- 
cused is  guilty.  The  question  before  this  court 
for  this  iury  is  whether  he  is,  beyond  a  reason- 
able doubt,  guilty  of  the  crime  charged  in  the 
information,  which  is  a  different  proposition. 
'  And  the  further  reason  that  this  testimony 
would  show  that  there  were  objections  to  ques- 
tions on  cross-examination  propounded  by  my- 
self that  were  sustained  by  the  justice,  'that 
there  were  objections  made  by  myself  that  were 
overruled  by  the  justice,  and  that  I  was  unable 
to  go  into  a  fuU  cross-examination,  as  I  would 
have  been  allowed  to  do  before  this  court.  And 
there  is  still  further  objection— that  a  proper 
foundation  has  not  been  laid  for  the  introduc- 
tion of  this  testimony." 

The  defendant  was  present  at  the  prelim- 
inary examination  with  bis  counsel,  was 
confronted  by  the  witnesses,  was  given  an 
opportunity  to  cross-examine,  and  subjected 
tbe  witnesses  to  a  searching  cross-examina- 
tion. We  discover  nothing  in  the  transcript 
of  tbe  evidence,  the  correctness  of  which  is 
not  questioned,  which  would  indicate  that 
defendant's  latitude  in  cross-examination 
was  narrowed  to  his  prejudice  in  the  man- 
ner of  conducting  the  same.  The  right  to 
use  tbe  evidence  of  absent  witnesses  given 
upon  a  former  trial  was  held  by  this  court 
in  Meldrum  ▼.  State,  146  Pac.  596,  and  by 
tbe  great  weight  of  authority  the  same  light 
prevails  when  the  evidence  Is  given  before 
a    committing   magistrate,    providing    suffi- 


cient foundation  for  admitting  the  eridaice 
has  been  laid.  The  confrontation  of  witness^ 
es  required  by  the. Constitution  Is  in  sndi 
case  fully  complied  with.  State  v.  Heffer- 
han,  22  S.  D.  613,  118  N.  W.  1027,  25  L.  E. 
A.  (N.  S.)  868. 

[8]  It  Is  said  in  section  336  (339).  vols.  1 
and  2,  Jones  on  Evidence,  that,  when  tbe 
foundation  Is  laid,  the  hearsay  character  of 
the  evidence  so  offered  Is  removed.,  and  that: 

"It  has  long  been  settled  as  one  of  the  exce-p- 
tions  to  tbe  general  rule  excluding  hearssr 
that  the  testimony  of  a  witness  given  in  a  for- 
mer action  or  at  a  former  stage  of  the  s&me 
action  is  competent  in  a  subsequent  action  ai 
in  a  subsequent  proceeding  in  the  same  actioa, 
where  it  is  shown  that  the  witness  is  dead  or 
that  a  valid  legal  reason  exists  for  bis  nonpto- 
duction,  that  the  parties  and  questions  in  issje 
are  substantially  tha  same,  and  that  such  for- 
mer testimony  can  be  substantially  reproduced 
upon  the  second  hearing.  It  is  necessary,  there- 
fore, to  consider  the  question  having  regard 
to  these  prerequisites." 

Tbe  proof  in  the  case  here  was  solely  by 
an  ex  parte  affidavit  of  tbe  county  and  pros- 
ecuting attorney  which  was  admitted  with- 
out objection.  The  deponent  was  present  in 
court,  and,  bad  the  defendant  objected  to 
the  ^davit  for  the  ipurpose  for  which  it  was 
offered,  the  state  could  have  proved  the 
same  matters  covered  by  the  affidavit  by  oral 
testimony  of  the  deponent. 

[7]  Conceding  that  tbe  showing  of  the  facts 
necessary  to  the  admission  of  such  former 
evidence  should  have  been  made  by  oral  tes- 
timony, instead  of  by  ex  parte  affidavit  of 
the  prosecuting  attorney,  the  Introduction 
aud  reading  of  the  affidavit  w-as  not  objected 
to.  The  only  objection  was  after  it  had  been 
read;  such  objection  being  that  a  snfficient 
foundation  bad  not  been  laid.  This  'we  un- 
derstand to  refer  to  the  sufficiency  of  the 
facts  stated  in  the  affidavit,  and  not  to  the 
competency  of  the  affidavit  itself  to  show 
such  facts,  and  therefore  the  question  as  to 
tbe  admissibility  of  tbe  affidavit  is  not  be- 
fore us.  It  is  not  pointed  out  wherein  the 
facts  stated  in  the  affidavit  are  Insufficient 
as  a  foundation  for  admittlpg  the  evidence, 
otherwise  than  as  to  tbe  alleged  incompeten- 
cy and  form  of  the  proof  to  which  defend- 
ant directed  his  argument. 

Other  assignments  of  error  are  here  pre-        | 
sented,  but,  'as  tbe  questions  may  not  arise        I 
in  another  trial  of  the  case,  we  do  not  deem 
it  necessary  to  discuss  them. 

The  judgment  will  be  reversed  upon  tbe 
erroneous  Instruction  above  discussed,  and 
tbe  case  remanded  for  a  new  trl&L 

Reversed  and  remanded. 

POTTER,  O.  J.,  and  BEARD,  J.,  concur. 


Digitized  by 


Google 


Wyo) 


8TOCKGROWEKS'  BANK  v.  QBAT 


593 


(24  Wyo.  1» 

STOCKGROWERS'    BANK    OF    WHEAT- 
LAND V.  GRAT  (two  cases). 
(Nob.  786,  790.) 
(Supreme  CJoort  of  Wyoming.     Feb.  6,  1016.) 

1.  Appkai.  and  Ebbob  $=31074— RetsrsaI/— 
Pbejudioiai.  Ebbob. 

It  it  was  not  prejudicial  error  for  the  trial 
court  to  allow  amendment  to  the  bill  of  excep- 
tions, the  Supreme  Court  cannot  disturb  the 
judgment  on  such  ground. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
£rror.  Cknt.  Dig.  U  4248-12S2 ;  Dec.  Dig.  «=> 
1074.] 

2.  Exceptions,  Biix  or  «=3'59— Amendment. 

Where  the  trial  court  predicated  its  ac- 
tion in  allowing  amendments  to  the  bill  of  ex- 
ceptions upon  the  record,  files,  and  what  ap- 
peared therein,  and  in  no  instance  relied  upon 
the  memory  of  a  witness  or  his  individual  recol- 
lection, its  action  was  proper. 

(Ed.  Note.— For  other  cases,  see  Exceptions, 
BiU  of,  Cent  Dig.  H  106-111;  Dec.  Dig.  «=> 
69.] 

3.  Mastbb  and  Sjcbtant  «=»316  —  Contbao- 
TOKS— Status  as  Emplot^s. 

Where  there  was  no  contract,  between  a 
bank  and  parties  erecting  a  new  building  for  it, 
for  the  erection  of  the  building,  such  parties 
were  not  independent  contractors,  but  employ^ 
merely  of  the  bank,  and  doing  the  work  under 
its  supervision. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cient.  Dig.  If  1242,  1243;  Dec.  Di^. 
<S=>3ie.] 

4.  Mabteb  and  Sebtant  «=>316— Independ- 
ent CONTBAOTOBS— GHABACIEB  AS  SuCH. 

The  mere  fact  that  parties,  erecting  a  new 
building  for  a  bank,  were  contractors  tiierefor, 
with  the  bank,  was  not  sufiBdent  to  give  them 
the  character  of  independent  contractors,  or  to 
establish  that  thev  were  treated  as  such,  unless 
the  contract  itself  was  susceptible  of  snch  con- 
•trnction. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  U  1242,  1243;  Dec.  Dig. 
<S=>316.) 

6.  Master  and  Sebvart  «=>318— Independ- 
ent  Contbactobs— Aotbal  Retention  or 

UoNTBOIr— LiIABILITT  OT  MaBTEB. 

Where,  by  the  terms  of  their  contract  with 
a  bank  to  erect  a  building  for  it,  builders  be- 
came independent  contractors,  but  the  bank, 
nevertheless,  in  fact  retained  control  and  super- 
Tision  of  the  work,  any  negligence  of  the  biuld- 
ers,  resoltinf  in  injury  to  an  adjoining  land- 
owner, was  imputable  to  the  bank. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant.  Cent  Dig.  iS  1257,  1258;  Dec.  Dig. 
«g=9318J 

6.  Masieb  and  Sebvant  «=>330— Injttbies  to 
Thibd  Pebson  —  WoBK  OF  Independent 

CONTBACTOB— COSTBACT— BUBDEN   OF  PbOOF. 

In  an  action  by  an  adjoining  landowner 
against  a  bank  for  damages  caused  by  its  ex- 
cavation for  a  new  building,  where  the  bank  al- 
leged as  a  defense  that  the  excavating  was  done 
by  independent  contractors  for  the  erection  of 
the  building,  the  burden  was  on  the  bank  to 
prove  the  contract  alleged. 

[Ed.  Note. — For  other  coses,  see  Master  and 
Servant  Cent  Dig.  H  1270-1272;  Dec.  Dig. 
«=»330.] 

7.  MAsrEB  AND  Servant  «=»330— Injtjbees  to 
Thibd  Pebson — Independent  Contbactob 
—  Status  of  Buildebs  —  Sufficienct  of 
Evidence. 

In  an  action  by  an  adjoining  landowner 
against  a  bank  for  injuries  from  the  excavation 
for  its  new  building,  evidence  held  su£Scient  to 


support  a  jury  finding  that  the  bank  had  no  con- 
tract to  erect  the  building  with  both  of  two 
builders. 

[Ed.  Note. — Wot  other  cases,  see  Master  and 
Servant,  Cent  Dig.  |S  1270-1272;  Dec.  Dig. 
«=>330.1 

&  Mastkb  and  Servant  «=932C^Inji7Bies  to 
Thibd  Pebson — Independent   Contbactob' 
— Liabhjtt  fob  Negligent  Selection. 
Where  a  bank  was  negligent   in   making 
such   a   contract  with   unskillful   and    careless 
builders   for    the   erection   of  its    new   building 
as   to   constitute   them   joint   independent   con- 
tractors,  it  was  nevertheless   liable  to  an  ad- 
joining landowner  injured  by  the  carelessness  of 
the  contractors  in  excavating,  since  the  proxi- 
mate cause  of  the  injury  was  imputable  to  the 
negligence  of  the  bank  in  procuring  the  work  to 
be  done  by  unskillful  i>artie8. 

(Ed.  Note. — For  other  cases,  see  Master  and 
Servant  Cent  Dig.  i  1261 ;   Dec  Dig.  <8=>320.] 

9.  Masteb  and  Sebvant  «=>316— Injury  to 
Third  Person  —  Woek  of  Independent 
Contbactob. 

A  bank  employing  a  skillful  and  careful 
independent  contractor  to  make  an  excavation 
not  in  its  nature  dangerous  to  adjoining  proper- 
ty if  done  with  reasonable  care  -is  not  liable 
for  any  injury  to  the  adjoining  owner  in  conse- 
quence of  the  negligence  of  the  contractor  or  his 
employes  in  excavating. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  |§  1242,  1243;  Deo.  Dig. 
«=>316ll 

10.  Adjoining  Landowners  ®=»4— Right  to 
Build. 

A  bank  had  the  right  to  construct  a  build- 
ing on  its  land,  having  due  regard  to  the  rights 
of  the  adjoining  lot  owner  so  as  not  to  weaken 
the  support  of  ner  building. 

[Ed.  Note.— For  other  cases,  see  Adjoining 
Landowners,  Cent  Dig.  i|  21-36,  3S-44;  Dec 
Dig.  «=>4.] 

11.  Adjoining  Landowners  «=>4— Latkbal 
Support— Liability  fob  Excavation. 

A  bank,  which  employed  builders  to  erect  its 
new  building,  who  excavated  nnskillfully,  care- 
lessly, and  negligently  withoat  nving  notice 
to  an  adjoining  landowner  of  the  character  and 
extent  of  the  excavation  in  a  time  within  which 
such  landowner  could  protect  her  building  from 
impending  danger,  was  liable  for  the  damages 
resulting  from  its  negligence  and  that  of  its 
servants. 

[Ed.  Note.— For  other  cases,  see  Adjoining 
Landowners,  Cent  Dig.  U  21-36,  38-44;  Dec 
Dig.  <es>4.] 

12.  Adjoininq  Lansownebs  $=>4— Latebai. 
Support— Action  for  Injury  to  Building 
— Nboligbnt  Excavating — Sufficiency  of 
Evidence. 

In  an  action  against  a  bank,  for  injuries 
to  the  building  of  an  adjoining  landowner,  by 
its  excavating  for  a  new  building,  evidence  that 
the  mode  of  excavation  was  negligent  fteM 
sufficient  to  support  verdict  for  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Adjoining 
Landowners,  Cent  Dig.  U  21-36,  38-44;  Dec 
Dig.  <8=4.] 

13.  Apfeai.  and  Error  «=s882— Invited  Er- 
ror. 

Where  an  interrogatory  was  submitted  to 
the  jury  at  defendant's  request^ it  could  not 
complain  of  error  in  the  submission. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  Si  3591-3610;  Dec  Dig.  «=> 
882.] 

14.  Appeal  and  Error  ®=3l050— Harmless 
E^bor— Admission  of  Evidence. 

In  an  action  by  an  adjoining  landowner  for 
damages  to  her  building  against  a  bank,  which. 
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by  excavating  for  Ita  new  building,  caused  tbe 
collapse  of  plaintitTs  wall,  the  admission  of  evi- 
dence as  to  a  conTersation  between  plaintitTs 
husband  and  a  vice  p^e8ident  of  tl>e  bank,  in 
wliich  the  yice  president  guaranteed  not  to  dam- 
age plaintiff's  wall,  wbicn  evidence  failed  as  an 
express  undertaking  of  the  bank  by  reason  of 
failure  to  show  authority  of  the  vice  president 
as  agent  to  bind  the  bank,  was  harmless  to  it  in 
view  of  findings  that  it  was  negligent,  etc.,  be- 
cause such  conversation  neither  enlarged  nor  im- 
posed any  greater  obligation  or  duty  on  the 
bank  than  existed  at  the  time  it  occurred. 

[EM.  Note.— For  other  cases,  see  Appeal  and 
Error,.  Cent.  Dig.  M  1068,  1069,  4163-4167, 
4166 ;  Dec.  Dig.  <g=>1050.] 

15.  Corporations  «=»491— "Ultra  Vibes. 

Corporations  are  liable  for  ultra  vires 
torts. 

[Ed.  Note.— For  other  eases,  see  Corporations, 
Cent  Dig.  i  1902;    Dec.  Dig.  «=9491.] 

16.  Adjoininq  Landowners  $=34— Dinr  or 

BZOAVATOBS— "TunCLT     NOTICE." 

A  bank  about  to  excavate  for  its  new 
building  was  under  legal  duty  to  give  due  and 
timely  notice  to  an  adjoining  landowner  or  her 
agent,  "timely  notice"  being  notice  for  a  rea- 
sonable time 'before  the  proposed  excavation  for 
plaintiff  to  take  the  necessary  measures  to  pro- 
tect the  wall  and  foundation  of  her  building. 

[Ed.  Note.— For  other  cases,  see  Adjoining 
Landowners,  Cent  Dig.  H  21-36,  88-44;  Dec. 
Dig.  «=»4.] 

17.  Adjoinino  Ilandowners  4=94— Dutt  or 
Excavator— Notice. 

Notice  to  an  adjoining  landowner  that  an 
excavation  was  to  be  made  was  not  notice  that 
it  would  b«  made  in  a  negligent  manner,  but 
that  ordinary  and  reasonable  care  and  prudence 
would  be  used,  and  that  the  excavation  would 
be  made  in  a  workmanlike  manner. 

[Ed.  Note.— For  other  cases,  see  Adjoining 
Landowners,  Cent  Dig.  {{  21-36,  38-44;  Dec. 
Dig.  «=94.] 

18.  Adjoinino  Landowners  «=>4— Laterax. 
Support— Action  for  Injury  to  Buildino 
— ejvidbnoe. 

In  an  action  by  plaintiff  for  Injury  to  her 
building  through  an  excavation  on  adjoining 
land  by  a  bank,  where  it  was  in  issue  under  the 
pleadings  whether  timely  notice  that  an  exca- 
vation would  be  made  was  given  plaintiff,  evi- 
dence ot  a  conversation  between  ner  husband 
and  the  vice  president  of  the  bank,  in  which  the 
latter  guaranteed  that  no  injury  would  result  to 
plaintiff,  was  admissible. 

[Ed.  Note.— For  other  cases,  see  Adjoining 
Landowners,  Cent  Dig.  g|  21-46,  88-44;  Dea 
Dig.  «=94.] 

19.  Adjoining  Landowners  €=94— Latebai. 
Support  —  Injury  to  Buiu>ino  —  Neoli- 
oencIe. 

In  an  action  against  a  bank  by  an  ad- 
joining landowner  for  injuries  to  her  building 
from  an  excavation,  it  was  proper  to  consider 
on  tbe  issue  of  negligence  the  fact  that  the 
soil  had  been  soaked  and  rendered  soft  with 
rainwater  from  the  roofs  of  the  plaintiff's  and 
the  bank's  buildings  and  the  weight  of  the  ma- 
terial of  which  plaintiff's  boUding  was  con- 
structed. 

[Ed.  Note. — For  other  cases,  see  Adjoining 
Landowners,  Cent  Dig.  {{  21-36,  3S-44;  Dec 
Dig.  <S=4.] 

20.  Adjoining  L>andowner8  «=>4— Lateral 
Support— Duty  of  Excavator. 

IThe  ordinary  care  required  in  excavating 
toward  an  adjoining  landowner  is  the  care  and 
skill  to  meet  the  conditions  which  are  apparent 
or  known  to  the  owner  or  contractor  at  the  time 
of  commencing  the  excavation,  and,  if  the  ex- 


cavation or  the  manner  of  making  it  is  reason- 
ably liable  to  injure  the  adjoining  lot  or  build- 
ing thereon,  its  owner  is  entitled  to  reasonable 
notice,  so  that  he  can  protect  bis  property. 

[Ed.  Note.— For  other  cases,  see  Adjoiniag 
Landowners,  Cent  £Hg.  ||  21-36,  38-44;  Dm. 
Dig.  «=»4.]  *   «      -^ 

21.  Adjoining  Landowners   9s»4— Latcku. 
Support— Duty  of  Excavator. 

Where  an  excavation  is  made,  the  excavator 
cannot  rely  upon  the  inherent  defects  in  the 
construction  of  an  adjoining  building  to  exense 
him  from  iiability  for  injury  to  it  in  tbe  ab- 
sence of  timely  notice  to  the  owner  before  ex- 
cavating to  give  the  latter  opportunity  to  pro- 
tect his  property. 

[Ed.  Note.— £\)r  other  cases,  see  Adjoining 
Landowners,  Cent  Dig.  .{g  21-36,  38-44;  Dec. 
Dig.  «ss>4.] 

22.  DAifAGES  «=»138  —  ExcxsBivBHXSS  —  In- 
jury to  Beal  Property. 

Where  the  jury  is  required  to  find  tbe  dif- 
ferent items  of  damage  to  an  adjoining  landown- 
er's property  from  an  excavation,  andt  to,  retam 
them  separately,  and  the  amounts  so  found  are 
within  the  proof,  and,  in  the  aggregate,  are  with- 
in the  issues,  tbe  verdict  is  not  excessive. 

[Ed.  Note. — For  other  cases,  see  Damagei, 
Cent  Dig.  f{  397,  398 ;    Dec.  Dig.  «=>138.] 

23.  Afpbai,  and   Error   «=b1011— Bkvibw— 
Questions  of  Fact. 

The  appellate  court  cannot  review  the  find- 
ing of  the  trial  court  upon  issues  of  fact  u  to 
which  the  evidence  was  conflicting. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  fg  3983-3989;  Dec.  Dig.  «=> 
lOlL] 

24.  New   Trial  «=>49— Conduct  or  Fasit 
Toward  Juror. 

The  conduct  of  the  husband  of  plaintiff, 
who  acted  as  her  agent  during  the  trial,  in 
handing  a  cigar  to  a  juror  while  leaving  the 
court  room  at  a  recess,  was  reprehensible  and 
sufficient  ground  for  the  trial  court  to  set  aside 
the  verdict 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  gg  97-09;   Dec.  Dig.  <S=>49.1 

26.  New    Trial   ^=349  —   Misconduct  or 

Party. 

Whether  the  act  of  plabitiff's  agent  doring 
trial  in  giving  a  juror  a  cigar  waa  misconduct 
justifying  new  trial  does  not  depend  only  on 
tbe  intention  with  which  the  cigar  was  giveii,  or 
whether  he  knew  the  donee  was  on  the  jary. 
but  rather  on  the  impression  the  occurrence 
would  make  on  the  mind  of  the  juror. 

[Ed.  Note.— For  other  Cases,  see  New  Trial, 
Cent  Dig.  gg  97-99;    Dec.  Dig.  «sa49.] 

26.  Afpeai.  and   Error  »=»1(K6— Harmt-bb 
Error. 

The  Supreme  Court  can  only  reverse  for 
prejudicial  error  appearing  upon  the  record. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  gg  4029,  4030;  Dec  Dig. 
<8=>1028.] 

27.  Appeal  and  Error  «=»9T&— DiscBrnon- 
ABY  BuLiNOs— New  Trial. 

Where  the  appellate  court  cannot  say  from 
the  record  that  the  ruling  of  the  trial  court  on 
its  motion  for  new  trial  on  account  of  the  al- 
leged misconduct  of  plaintiff's  agent  with  t 
juror  abused  its  discretion  or  erred  in  denying 
the  motion,  the  ruling  will  not  be  disturbed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  gg  3866-3870;  Dec  Dig. 
<8=s>97a] 

Error  to  District  Court,  Laramie  Goonty; 
WllUam  C.  Mentzer,  Judge. 
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Actions  by  Rachael  E.  Gray  against  the 
Stockgrowers'  Bank  of  Wheatland.  To  re- 
view a  Judgment  for  plaintiff  and  to  review 
a  denial  of  its  petition  after  term  to  set 
aside  the  verdict  and  Judgment  and  for  new 
trial,  defendant  brings  error.  Judgments 
affirmed. 

See,  also,  22  Wyo.  482,  144  Paa  294. 

Marion  A.  Kline,  of  Cheyenne,  and  O.  O. 
Matwlck;  of  Wheatland,  for  plaintiff  in  er- 
ror. John  D.  Clark,  of  Cheyenne,  for  defends 
ant  In  error. 

SCOTT,  J.  These  cases  are  docketed  as 
separate  cases,  although  they  grew  out  of 
the  same  litigation  and  will  be  considered  In 
this  opinion  in  the  order  of  their  docket 
number.  The  bank  was  the  defendant  b^ow 
and  will  here  be  referred  to  as  the  "bank," 
and  Rachael  E.  Gray  wais  plaintiff  and  tn 
both  cases  will  be  referred  to  as  such.  Ra- 
chael £}.  Gray  brought  the  action  in  the  court 
I)eIow  to  recover  damages  for  alleged  negli- 
gence of  the  bank  in  excavating  Its  lot  which 
adjoined  plaintiff's  lot  on  which  there  was 
a  one-story  brick  building,  and  causing  the 
wail  of  her  building  to  fall,  to  her  damage. 
The  issues  were  tried  to  a  Jury,  which  found 
a  general  verdict  in  plaintiff's  favor,  assess- 
ing her  damages  at  the  sum  of  $5,540,  and 
at  the  same  time  returned  answers  to  cer- 
tain Interrogatories  which  the  court  sub- 
mitted to  them  at  the  request  of  the  bank. 
Judgment  was  rendered  uiwn  the  verdict, 
and  the  bank  brings  error. 

[1,2]  1.  The  bin  of  exceptions  when  first 
filed  fftiled  to  disclose  certain  exceptions, 
among  which  was  the  exception  to  overrul- 
ing the  motion  for  a  new  trial,  an  exception 
to  the  refusal  to  give  certain  Instructions  re- 
quested by  the  defendant,  and  exceptions  to 
the  giving  of  certain  instructions  over  the 
bank's  objection  and  exception,  as  a  predi- 
cate for  this  court  to  permit  the  withdrawal 
of  the  bill  and  present  the  same  to  the  trial 
court  for  amendment  in  accordance  with  the 
facts.  Permission  was  accordingly  granted. 
22  Wyo.  482,  144  Pac.  294.  The  trial  court 
permitted  the  proposed  amendments  In  jpart 
and  denied  them  In  part.  The  plaintiff  now 
moves  to  strike  the  amendments  so  allowed 
from  the  bill.  It  Is  unnecessary  to  enter  at 
any  great  length  Into  the  discussion  of  this 
question,  for.  If  it  were  not  prejudicial  er- 
ror to  have  allowed  the  amendment,  we 
would  be  precluded  from  disturbing  the  Judg- 
ment on  that  ground.  It  is  conceded  and 
ne  question  Is  here  urged  that  the  amend- 
ment carrying  the  exception  to  the  overrul- 
ing t>f  the  motion  for  the  new  trial  into  the 
bill  by  amendment  was  properly  allowed. 
The  requests,  objections,  and  certain  excep- 
tions In  the  matter  of  the  instructions  were 
carried  into  the  blU  upon  proof  Independent 
of  verbal  testimony  or  the  recollection  of 
the  Judge.  Among  other  matters  which  it 
was  sought  by  the  motion  was  to  amend  the 


bill  so  as  to  make  It  appear  that  all  of  the 
affidavits  in  support  of  and  in  opposition  to 
the  motion  for  a  new  trial  were  Included  in 
the  bill.  The  court  refused  to  make  this 
amendment  upon  the  ground  that  It  had  no 
sufficient  memoranda  upon  which  to  base . 
the  same.  It  appears  that  the  lower  court 
predicated  its  action  In  allowing  the  amend- 
ments upon  the  record,  files,  and  what  ap- 
peared therein,  and  in  no  Instance  relied 
upon  the  memory  of  a  witness  or  his  in- 
dividual recollection,  and,  that  being  so,  we 
are  of  the  opinion  that  that  court  acted  clear- 
ly within  its  i>ower,  and  for  that  reason  the 
motion  Is  denied. 

2.  It  Is  assigned  as  error  that  the  gen- 
eral verdict  and  special  findings  are  not  sup- 
ported by  the  evidence,  are  contrary  to  law, 
and  that  the  court  erred  In  admitting  cer- 
tain evidence  over  defendant's  objection. 
These  assignments  involve  an  examination 
of  the  evidence  and  for  convenience  may  be 
considered  together.  The  special  Interroga- 
tories were  submitted  to  the  Jury  at  the 
bank's  request,  and  the  Jury  returned  an- 
swers to  all  but  the  second  and  fourth.  The 
Interrogatories  so  submitted  and  answers,  in 
so  far  as  the  Jury  made  answers  thereto,  are- 
as follows,  viz.: 

"(1)  Did  Charles  Goodrich  and  Frank  Win- 
dom  have  a  contract  with  the  bank  for  the  erec- 
tion of  the  new  bank  building?    No. 

"(2)  If  your  answer  to  the  above  question  i» 
'yes,'  state  whether  the  making  of  the  ezca- 
vation  on  the  bank's  lot  was  indaded  in  the 
terms  of  said  contract.    ,No  answer. 

"(3)  Did  the  bank  have  any  control  of  the 
mode  or  manner  in  which  said  Goodrich  and' 
Windom  were  to  do  the  work,  other  than  to  ac- 
cept or  reject  the  work  as  being  in  compliance- 
or  noncompliance  with  the  terms  of  the  con- 
tract?    Yes. 

"  (4)  Were  the  plans  and  specifications  for  the 
bank  building  sufficient  to  secure  a  safe  con- 
strnction  of  said  balding,  including  the  making 
of  the  excavation?    No  decision. 

"(5)  Were  Goodrich  and  Windom  carefnl  and 
prudent  contractors?    No. 

"(6)  Was  the  work  of  excavating  for  said 
cellar  a  work  that  was  necessarily  dangerous  to 
plaintiff's  building  situated  on  the  adjoining- 
lot?     Yes. 

"(7)  Did  plaintiff  or  her  agent,  Irad  W. 
Gray,  have  knowledge  of  the  proposed  ezcava' 
tion  to  be  made  on  the  bank's  lot,  before  said 
excavation  was  begun?    No. 

"(8)  Did  Mr.  Goodrich  notify  Mr.  Gray  that 
they  were  going  to  excavate  at  or  about  the 
time  such  excavation  was  begun?    Yes. 

"(9)  Was  reasonable  and  ordinary  care  used 
in  making  the  excavation  on  defendant's  lot? 
Na 

"(10)  Would  the  soU  of  plaintiff's  lot  have 
slipped  and  fallen  into  the  excavation,  if  there 
bad  been  no  building  erected  on  plaintiff's  lot? 
No. 

"(11)  If  your  verdict  is  for  the  plaintiff  in 
any  amount,  please  answer  the  following  addi- 
tional questions:  (a)  What  amount,  if  any,  do 
you  allow  plaintiff  as  damages  for  injuries  to- 
her  building?  $1,240.  (b)  What  amount.  If 
any,  do  you  allow  plaintiff  as  damages  for  in- 
jury to  her  furniture  and  fixtures?  $500.  (c) 
What  amount,  if  any,  do  you  allow  plaintiff  as 
damages  for  injury  to  her  stock  in  trade?  $3,- 
200.  (d)  What  amount,  if  any,  do  yon  allow 
plaintiff  as  damages  for  injury  to  her  business? 
|60a" 
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[3-1]  Of  course,  If  there  was  no  contract 
with  Windom  and  Goodrich  for  the  erection 
of  the  new  bank  building  as  found  by  the 
Jury,  they  were  not  independent  contractors, 
but  employes  merely  of  the  defendant  and 
doing  the  work  under  the  latter's  superyision. 
Nor  is  the  mere  fact  that  they  were  con- 
tractors sufficient  to  give  them  the  character 
of  independent  contractors,  or  that  they  were 
treated  as  such  unless  the  contract  itself  is 
susceptible  of  such  construction,  and  even 
then  if,  notwithstanding  the  terms  of  such 
contract,  the  banli  did  in  fact  retain  control 
and  supervision  of  the  work,  any  negligence 
resulting  in  injury  would  be  imputable  to  the 
bank.  The  evidence  tends  to  show  that 
Windom  submitted  a  written  bid  to  construct 
the  new  bank  building  in  accorclance  with  the 
plans  and  specifications,  and  which  bid  was 
accepted  on  June  28th  and  a  contract  was 
ordered  drawn  up ;  but  there  is  no  evidence 
of  any  final  agreement  until  in  August  after 
the  accident,  and  tliat  agreement  does  not 
appear  tn  the  bill,  nor  is  it  shown  whether 
signed  by  Windom  alone,  or  by  Windom  and 
Goodrich  jointly,  or  by  whom.  The  burden 
was  on  the  defendant  to  prove  the  contract 
as  alleged.  The  bank  alleged  as  a  defense 
that  on  or  about  June  15,  1912,  through  its 
authorized  agents,  it  entered  into  a  contract 
with  Charles  Goodrich  and  Frank  Windom, 
Independent  contractors,  by  the  terms  of 
which  said  contract  the  said  Goodrich  and 
Windom  agreed  to  erect  for  said  defendant 
on  its  ground  a  new  brick  bnildtng  accord- 
ing to  certain  plans  and  specifications.  This 
Is  the  only  contract  pleaded  and  relied  upon, 
and,  as  the  plaintiff  was  not  a  party  thereto, 
we  think  to  be  of  any  effect  as  agaiiist  third 
parties  the  defendant  should  be  held  to 
strict  proof.  There  is  no  such  contract  prov- 
en, nor  any  contract  shown  to  which  the 
said  Goodrich  was  a  party.  Within  the  is- 
sues and  on  this  evidence,  the  Jury  could 
reasonably  find  that  there  was  no  contract 
with  Windom  and  Goodrich  to  erect  the 
building,,  although  there  may  have  been  a  con- 
tract with  Windom  alone  to  erect  the  build- 
ing, the  evidence  of  which  consisted  of  the 
plans  and  specifications,  the  bid  alone  of 
Windom  based  thereon,  and  the  acceptance 
of  the  bid  by  the  bank.  But  whether  the 
defendant  let  the  contract  to  Windom  alone, 
or  to  Windom  and  Goodrich  as  Joint  inde- 
pendent contractors,  it  could  not  escape  lla-- 
bility  if  it  was  negligent  in  letting  the  con- 
tract to  unskillful  and  careless  contractors 
whose  unskiUfulness  and  carelessness  re- 
sulted in  the  injury.  In  such  case,  the  prox- 
imate cause  of  the  injury  would  be  imputed 
to  the  negligence  of  the  defendant  in  pro- 
curing the  work  to  be  done  by  such  negli- 
gent, careless,  and  unskillful  contractors  or 
worlcmen.  The  question  as  to  whether  Win- 
dom and  Goodrich  were  careful  and  pru- 
dent contractors,  and  further  that  reasona- 
ble and  ordinary  care  was  not  used  In  mak- 


ing the  excavation,  was  submitted  to  and 
found  by  the  Jury.  Upon  this  question  the 
court  correctly  gave  the  law  In  Instruction 
No.  12,  In  which  the  Jury  were  told  what 
constituted  an  Independent  contractor  and 
that  If  the  Jury  should  so  find,  and  further 
found  "that  the  work  which  said  contractors 
agreed  to  do  was  not  in  its  nature  dangerous 
to  the  adjoining  property,  if  done  with  rea- 
sonable care,  and  that  such  contractors  were 
skillful  and  careful  contractors,  then  the  de- 
fendant cannot  be  held  liable  for  any  injury 
resulting  to  plaintiff  in  consequence  of  the 
negligence  of  said  contractors  or  any  of  their 
employ^  in  making  said  excavation." 

[10-12]  The  lots  of  the  respective  parties 
were  adjoining  and  parallel  running  north 
and  south  and  facing  to  the  north ;  the  Gray 
lot  being  more  particularly  described  as  the 
west  25  feet  of  the  east  50  feet  of  lots  num- 
bered 11,  12,  13,  and  14  in  block  numbered 
66  in  the  town  of  Wheatland  in  the  then 
county  of  Laramie,  now  county  of  Platte, 
state  of  Wyoming.  For  many  years  both 
lots  had  been  occupied  for  business  purpos- 
es, and  at  the  time  of  the  injury  complained 
of  Mrs.  Gray  had  a  one-story  bridk  store 
building  on  her  lot,  the  east  wall  of  whidi 
was  close  to  the  east  line  of  her  lot,  whidi 
was  also  the  west  line  of  the  bank's  lot 
There  was  no  cellar  under,  and  the  founda- 
tion of  the  Gray  store  building  was  bridi 
and  bad  been  built  in  a  trench  12  inches  deep 
and  extended  12  Inches  above  ground  at  tlie 
time  of  Its  constmction.  In  June,  1912,  the 
bank  moved  the  old  bank  building  from  the 
lot  out  into  and  across  the  street,  and  oa 
July  3d,  following,  commenced  to  excavate 
for  a  new  bank  building  on  the  lot,  which 
proposed  new  building,  according  to  the  plans 
and  specifications,  was  to  run  76  feet  par- 
allel, or  practically  so,  with  the  foundation 
of  the  Gray  building  and  to  be  sunk  to  the 
depth  of  8  feet  for  concrete  cellar  walls  and 
for  foundation;  The  excavation  was  made 
by  teams,  plows,  and  scrapers,  and  when  at 
the  noon  hour  of  July  5,  1912,  a  depth  of 
about  5  feet  had  been  reached,  the  earth 
caved  from  the  Gray  lot  and  the  building 
thereon  collapsed,  resulting  in  loss  to  Mis. 
Gray  and  further  damage  to  her  furnitute, 
fixtures,  and  stock  of  merchandise  contained 
therein. 

The  issues  tendered  by  the  pleadings  were: 
First,  as  to  whether  the  contractors  were 
independent  contractors,  or  whether  the  bank 
and  they  bore  the  relation  of  master  and 
servant;  second,  whether  the  plaintiff  was 
negligent  in  failing  to  shore  up  and  protect 
her  own  building ;  third,  as  to  whether  the 
injury  resulted  through  the  unskUlfulness  and 
negligence  of  the  bank  or  its  agent  in  the 
matter  of  making  the  excavation.  As  to 
whether  it  was  safe  to  dig  the  earth  to  tbe 
depth  and  length  and  flush  or  nearly 'so  with 
the  wall  of  the  Gray  building,  instead  of  In 
sections,  in  such  proximity  to  tbe  Gray  build- 
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Ing  and  its  foundation,  was  a  matter  of  dts- 
prite  in  the  evidence,  and  ttie  Jury  found 
adversely  to  the  bank's  contention.    There 
is  not,  nor  could  there  be,  any  question  ot 
tbe  bank's  right  to  construct  its  building 
baring  due  regard  to  the  rights  of  the  ad- 
joining lot  owner.     It  Is  not  the  right  to 
construct  the  building  at  all  which  is  here 
questioned,  but  the  manner  of  making  the 
excavation  whereby  it  is  alleged  that  the  lat- 
eral earthen  support  to  the  foundation  of  the 
adjoining  wall  was  withdrawn  so  that  the 
earth  caved  and  the  building  collapsed.    Of 
course,  if  no  duty  was  imposed  on  the  bank 
to  make  the  excavation  in  an  approved  and 
workmanlike  manner  so  as  to  minimize  the 
danger  to  the  adjoining  lot  owner  or  occu- 
pant of  the  latter  and  of  the  superstructure 
thereon  or  to  give  timely  notice  to  them  of 
the  character  and  extent  of  the  excavation 
within  which  to  protect  the  superstructure 
from  impending  danger  either  Inherent  or 
by  reason  of  fault  in  the  manner  of  making 
the  excavation,  there  could  be  no  recovery 
upon  the  facts  in  the  case.     If  such  were 
the  law,  there  would  be  no  redress  for  this 
or    similar   injuries   and    resulting  damage. 
Such,  however,  is  not  the  law.    One  cannot 
escape  liability  for  damages  to  another  which 
results  from  his  own  negligence  and  that  of 
its  or  his  employes,  and  if  they  were  so  un- 
skillful, careless,  and  negligent  In  the  per- 
formance of  their  work,  which  carelessness 
and  negligence  resulted  in  the  injury,  then 
the  jury  would  be  justified  in  finding  and  as- 
sessing such  damage  against  the  bank.    The 
evidence  was  conflicting  as  to  the  skill  and 
ability  of  the  excavating  builders  and  was 
gone  into  at  great  length.     There  was  evi- 
dence tending  to  show  that  they  Iiad  been 
engaged  in  erecting  buildings  in  tbe  vicin- 
ity of  Wheatland  for  several  years,  and  that 
they  liad  made  excavations  like  and  in  the 
same  manner  as  the  one  here  in  the  clay  soil 
which  prevailed  in  that  vicinity  and  wUch 
soil  stood  without  caving,  and  that  noticea- 
bly, in  one  case  across  the  street  from  the 
excavation  of  the  cellar  for  the  bank  build- 
ing, they  theretofore  had  made  an  excava- 
tion several  feet  deep  for  the  Coors  building 
close  to  and  parallel  to  the  foundation  and 
without  injury  to  the  wall  of  an  adjoining 
two-story  frame  building  which  was  being 
used  as  a  boteL    We  think  the  evidence  as 
to  that  excavation,  even  though  introduced 
by  the  l>ank,  may  well  have  been  taken  by 
the  Jury  as  showing  the  contractor's  want  of 
care  in  taking  great  risk  that  the  adjoining 
wall  would  stand,  and,  as  already  stated,  one 
of  tbe  issues  for  trial  was  the  care  and  skill 
of  the  contractors.    There  was  evidence  to 
tbe  effect  that  the  proper  manner  and  ap- 
proved method  of  making  the  excavation  for 
the  foundation  of  the  wall  of  the  bank  build- 
ing and  to  have  preserved  the  lateral  sup- 
port of  the  Gray  lot  and  building  was  to 
have  removed  the  earth  in  sections  and  filled 


in  tbe  concrete  foundation  and  wall  In  sec- 
tions, and  not  to  have,  made  or  tried  to  make 
tbe  excavation  its  full  length  and  depth  be- 
fore putting  in  tbe  concrete  or  other  proper 
supports.  It  is  unnecessary  to  follow  this 
line  of  discussion  further.  Upon  all  these 
Issues,  the  evidence  was  conflicting,  and  we 
think  there  was  sufficient  evidence  to  support 
the  verdict  in  that  respect 

[13]  As  already  stated,  the  court,  at  de- 
fendant's request,  submitted  the  following, 
among  other,  interrogatories  to  tbe  Jury, 
via.: 

"(6)  Was  the  work  of  excavating  for  said 
cellar  a  work  that  was  necessarily  dangerous 
to  plaintiff's  building  situated  on  the  adjoining 
lot?"  To  this  interrogatory  the  jury  answered, 
"Yes." 

Defendant  now  contends  that  the  court 
committed  error  in  submitting  this  interrog- 
atory to  the  jury  on  the  ground  that  it  was' 
outside  of  the  Issues  made  by  the  pleadings. 
The  issue  was  raised  in  the  evidence  without 
any  objection,  and,  if  it  was  error  to  have 
submitted  the  question  to  the  jury,  it  was 
in  the  nature  of  Invited  error,  of  which  de- 
fendant cannot  complain. 

The  fifth  interrogatory  was  directed  to  the 
issue  as  to  whether  the  bank  used  care  or 
was  negligent  in  selecting  its  contractors. 
It  was  the  duty  of  tbe  bank  to  select  care- 
ful, prudent  workmen  in  tbe  line  of  work 
Involved.  Like  the  sixth  Interrogatory,  this 
inquiry  was  submitted  to  the  Jury  at  tbe 
request  of  the  defendant,  and  it  cannot  now 
be  heard  to  complain  that  the  issue  was  sub- 
mitted in  the  form  of  an  interrogatory,  or 
that  the  issue  was  not  within  the  pleadings. 

[14-1 1]  3.  It  is  contended  that  the  court 
erred  in  permitting  tbe  witnesses  Irad  W. 
Gray  and  John  Falls  to  testify,  and  its  re- 
fusal to  strike  out  the  testimony  as  to  an 
alleged  conversation  had  between  the  said 
Irad  W.  Gray  and  one  D.  Miller,  before  any 
evidence  had  been  Introduced  to  show  that 
the  said  D.  Miller  who  was  vice  president 
of  the  bank  and  was  known  to  Gray  to  be 
such  officer,  had  any  power  or  authority  to 
bind  the  bank  by  any  promise  that  he  might 
make,  and  before  it  was  proven  or  shown 
by  the  evidence  that  tbe  bank  bad  any  pow- 
er or  authority  under  its  articles  of  incor- 
poration to  enter  into  any  agreement  or  to 
make  any  such  promise  as  the  said  'D.  Mil- 
ler was  alleged  to  have  mada  Tbe  order 
of  proof  is  not  ordbiarily  material  'so  long  as 
that  some  time  during  the  trial  the  evidence 
is  connected  up  by  other  competent  evidence. 
The  evidence  to  which  objection  was  made 
tends  to  show  that  tbe  conversation  took 
place  on  the  morning  of  July  4th,  and  in 
which  Mr.  Gray  protested  to  D.  Miller,  who 
was  on  tbe  ground,  as  to  tbe  manner  of  mak- 
ing the  excavation  and  that  be  was  afraid 
the  wall  would  fall,  and  that  Miller  re- 
sponded: 

"We  have  got  to  pnt  this  excavation  right 
flush  with  your  wall,  because  we  are  going  to 


Digitized  byCjOOQlC 


598 


164  PACIFIC  HBPORTEB 


(Wyo. 


build  a  frame  here — and  he  showed  me  how — and 
fill  it  with  concrete,  and  we  will  have  to  go 
flush  up  with  your  wall  in  order  to  build  the 
frame  there  and  fill  the  concrete  in.  But  we 
will  take  care  of  your  wall.  I  will  guarantee 
that  we  will  not  damage  your  wall.  We  will 
take  care  of  it  We  will  take  care  of  it  with 
props  and  braces." 

Conceding  that  this  evidence  failed  as  an 
.  express  or  original  undertaking  of  the  bank 
by  reason  of  failure  to  show  authority  of 
Miller  as  agent  to  bind  the  bank,  yet  evi- 
dence of  this  conversation  and  agreement, 
in  connection  with  other  evidence  In  the  case, 
cannot  be  deemed  to  have  been  prejudicial 
to  the  bank,  In  view  of  the  other  findings, 
for  the  reason  that  it  neither  enlarged  nor 
Imposed  any  greater  obligation  or  duty  on 
the  bank  than  existed  at  the  time  of  such 
conversation.  The  action  was  not  for  breach 
of  contract,  but  for  negligence  of  the  bank, 
and  which  negligence  la  claimed  to  have 
been  the  proximate  cause  of  the  injury.  The 
rule  of  ultra  vires  has  no  application  In  ac- 
tions for  tort  10  Oyc.  1207.  The  bank  was 
under  a  legal  duty  to  give  due  and  timely 
notice  to  the  plaintiff  to  protect  her  build- 
ing, and  It  Is  conceded  that  such  a  notice 
to  her  agent  would  have  been  sufiSdent  of 
the  proposed  construction  of  the  new  bank 
building  Including  the  excavation.  By  "time- 
ly notice,"  we  mean  notice  for  a  reasonable 
time  preceding  the  proposed  excavation  for 
plaintiff  to  take  the  necessary  measures  to 
protect  the  wall  and  foundation  of  her  build- 
ing, and  proof  of  her  failure  to  do  so  would 
not  prove  contributory  negligence  unless  the 
time  was  sufficient  for  that  purpose,  and  the 
Jury  were  In  effect  so  Instructed  without  ob- 
jection. There  was  evidence  to  the  effect 
that,  the  work  which  would  have  been  re- 
quired to  properly  shore  and  prop  up  the 
wall  of  her  building  and  render  it  safe  and 
secure  would  have  been  six  or  seven  days. 
It  may  t>e  conceded  upon  the  evidence  that 
plaintiff  and  her  agent  had  knowledge  of  the 
proposed  excavation  to  be  made  on  the  bank's 
lot  before  the  excavation  was  commenced 
and  the  Jury  by  their  answer  to  interrogatory 
No.  8  found  that  Mr.  Goodrich,  one  of  the 
alleged  contractors,  did  so  notify  Mr.  Gray 
that  they  were  going  to  begin  to  excavate  at 
or  about  the  time  such  excavation  was  be- 
gun. Such  notice  was  only  two  days  be- 
fore the  wall  feU,  one  of  which  days  was  a 
legal  holiday.  It  was  the  alleged  negligent 
manner  in  which  the  excavation  was  made, 
In  view  of  the  conditions  and  surroundings  as 
disclosed  by  the  evidence,  that  Is  here  com- 
plained of.  Notice  that  the  excavation  was 
to  be  made  was  not  notice  that  it  would  be 
made  in  a  negligent  manner,  but  that  ordi- 
nary and  reasonable  care  and  prudence  would 
be  used  and  that  the  excavation  would  be 
made  in  a  workmanlike  manner.  As  to  time- 
ly notice  or  when  knowledge  came  to  plain- 
tiff was  a  material  issue  made  so  by  the 
pleadings,  it  being  alleged  by  the  bank  In  its 
answer,  and  denied  by  plaintiff  in  her  reply, 


that  she  knew  of  the  proposed  manner  of 
making  the  excavation  long  before  the  com- 
mencement of  the  work,  and  the  evidence  of 
the  conversation  In  which  the  danger  first 
became  apparent  to  her  or  her  agent  of  the 
alleged  negligent  manner  of  making  the  ex- 
cavation was  material  and  competent  to 
show  what  and  when  that  fact  first  became 
known  or  apparent  to  her. 

[11-21]  The  Jury  found,  and  the  evidence 
supports  the  special  finding,  by  their  answer 
to  Interrogatory  No.  9,  whereby  they  found 
that  reasonable  and  ordinary  care  was  not 
used  In  making  the  excavation,  notwith- 
standing evidence  to  the  effect  that  Goodrich 
and  Wlndom  had  theretofore  made  the  ex- 
cavation for  the  Coors  building  and  other 
buildings  in  the  same  character  of  soil  and 
in  the  vicinity. of  and  the  same  as  they  did 
in  the  bank  excavation  without  .the  soil  cav- 
ing, niese  cases  were  not  parallel  cases  to 
the  one  here,  for  there  the  evidence  did  not 
show,  as  it  tended  to  show  in  this  case,  that 
the  soil  was  soaked  and  rendered  soft  wltb 
rainwater  from  the  roof  and  eaves  of  the 
old  bank  and  Gray  buildings,  nor  the  differ- 
ence In  weight  of  the  .material  of  which  the 
adjoining  building  was  constructed.  It  was 
proper  to  take  these  facts  into  consideration 
as  bearing  on  the  question  of  negligence  of 
the  contractor  or  owner  in  constructing  a 
building  or  making  Improvements,  and  fix- 
ing the  degree  of  care  required  according 
to  such  physical  conditions.  Hie  ordinary 
care  that  is  required  is  the  care  and  skill  to 
meet  the  conditions  which  are  apparent  or 
known  to  the  owner  or  contractor  at  the 
time  of  commencing  the  excavation,  and  If 
the  excavation  or  the  manner  of  making  it  is 
reasonably  liable  to  injure  the  adjoining  lot, 
buUding,  or  superstructure  thereon,  the  own- 
er is  entitled  to  reasonable  notice  so  that  he 
may  protect  his  property.  The  excavator 
cannot  rely  upon  the  inherent  defects  in  the 
construction  of  the  adjoining  buUding,  in 
the  absence  of  such  timely  notice  to  the  own- 
er so  that  the  latter  may  protect  his  own 
property.  Such  duty  arises  out  of  the  na- 
ture of  the  case  and  a  due  regard  for  the 
rights  of  others.  Such  Is  the  trend  of  mod- 
em decisions,  although  it  may  be  conceded 
that  the  earlier  English  and  state  decisions 
were  the  other  way.  Walker  v.  Strosnider, 
67  W.  Va.  89,  67  S.  B.  1067,  21  Ann.  Gas.  1. 
The  bank  having  on  the  trial  repudiated  the 
conversation  complained  of  or  the  authority 
of  Miller  to  bind  the  bank  by  a  guaranty  of 
safety  to  the  Gray  building,  and  no  evidence 
being  Introduced  by  it  of  timely  notice,  can- 
not now  be  heard  to  urge  that -plaintiff  was 
bound  by  the  negligence  of  the  contractors 
in  the  manner  of  making  the  excavation.  It 
is  not  the  right  to  make  an  excavation  at 
all,  but  the  manner  of  making  the  one  In 
question,  that  is  here  complained  of.  It  Is 
alleged  that  the  excavation  was  carelessly 
and  negligently  made,  and  in  view  of  the 
surrounding    physical    conditional    together 
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with  evidence  farther  tending  to  show  the 
want  of  care  and  the  want  of  skUl  and  vyork- 
manshlp  of  the  excavators,  fully  warranted 
and  supports  the  finding  of  the  Jury  to  that 
effect  by  their  answer  to  the  ninth  Interroga- 
toxy.  These  Issues  were  all  submitted  to 
the  Jnry.  We  are  of  the  opinion  that  the 
verdict ,  and  findings  are  supported  by,  and 
that  they  are  not  nor  is  either  of  them  con- 
trary to,  the  evidence,  nor  contrary  to  fbe 
law,  and  that  there  was  no  prejudicial  error 
in  the  matter  of  the  admission  or  rejection 
of  evidence. 

[22]  4.  It  is  assigned  as  error  that  the 
verdict  was  excessive  and  appears  to  have 
been  the  result  of  passion  or  prejudice.  The 
Jury  were  required  to  find  the  different  items 
of  damage  and  return  them  separately,  and 
the  amounts  so  f«und  are  within  the  proof, 
and  in  the  aggregate  are  within  the  Issues. 
We  discover  no  indication  of  the  Jury  acting 
under  prejudice  (mt  passion  in  their  finding 
or  in  the  assessment  of  damages. 

5.  There  are  72  assignments  of  error. 
They  are  mostly  objections  and  exceptions 
to  the  refusal  of  the  court  to  give  instruc- 
tions requested  by  the  bank  and  objections  to 
those  given  by  the  court  To  discuss  these 
alleged  errors  separately  would  unnecessa- 
rily prolong  this  opinion,  and,  in  view  of  the 
theory  upon  which  the  case  was  tried  as  dis- 
cloeed  by  the  record  and  the  discussion  al- 
ready had,  we  find  no  prejudicial  error,  and 
that  the  court  correctly  instructed  the  Jury 
upon  the  law  of  the  case,  and  for  that  rea- 
son we  do  not  deem  it  necessary  to  prolong 
the  discussion.  Indeed,  the  case  api>ears  to 
have  been  carefully  tried,  and  the  learned 
trial  Judge  is  entitled  to  great  credit  for  the 
ability  and  care  displayed  in  the  trial,  both 
in  the  matter  of  ruling  upon  the  evidence 
and  the  instructions  given  to  the  Jury. 
-  [23]  6.  The  errors  assigned  and  which  we 
have  considered  are  and  were  raised  by  the 
motion  for  a  new  trial.  After  the  term  at 
which  the  case  was  tried,  the  defendant 
sought  by  a  petition  to  set  aside  the  verdict 
and  Judgment,  and  for  a  new  trial  upon  the 
ground  of,  first,  misconduct  of  the  Jury,  and, 
second,  for  misconduct  of  the  prevailing 
party,  the  evidence  of  which  is  alleged  to 
have  been  unknown  and  that  it  could  not 
with  reasonable  diligence  have  been  dis- 
covered prior  to  the  filing  of  such  petition. 
Issue  was  joined,  and,  the  matter  coming  on 
for  hearing,  the  court  denied  the  petition, 
and  the  bank  brings  error.  The  questions 
presented  were  Issues  of  fact,  and  the  evi- 
dence so  far  as  before  this  court  was  con- 
flicting, and  for  that  reason  the  finding  of 
the  court  cannot  be  disturbed. 

[24-27]  Daring  the  hearing  upon  this  peti- 


tion, the  evidence  developed  that  during  the 
trial  the  husband  of  the  plaintifC  who  was 
acting  as  her  agent  in  and  during  the  trial, 
and  while  leaving  the  courtroom  at  a  recess 
of  the  court  and  in  going  down  the  stairway 
from  the  courtroom,  took  a  dgar  from  his 
pocket  and  lit  it,  and  then  took  another  cigar 
from  his  pocket  and  handed  it  to  one  of  the 
Jurors  who  was  a  member  of  the  trial  Jury. 
This  matter  was  unknown  to  the  defendant 
ap  to  this  time  and  was  by  amendment  in- 
corporated in  the  petition.  This  conduct 
was  reprehensible,  and,  for  one  connected 
with  the  case  as  Mr.  Gray  is  shown  to  have 
been,  would  have  been  sufficient  ground  for 
the  trial  court  to  have  set  aside  the  verdict; 
but  whether  this  court  sitting  as  a  court  of 
review  should  do  so  is  another  question. 
This  ooart  can  only  reverse  for  prejudicial 
error  appearing  upon  the  record.  Qray  said 
in  his  evidence  that  he  had  no  recollection 
of  the  incident,  was  not  acquainted  with  the 
Juror,  and  did  not  know  at  the  time  that  he 
was  on  the  jury,  bat  probably  did  give  him 
the  cigar  by  reason  of  force  of  habit  and 
not  otherwise.  The  question  does  not  rest 
alone  upon  the  intention  with  which  the  cigar 
was  given,  or  the  memoiy  of  Gray,  or  wheth- 
er he  knew  the  donee  was  on  the  Jury,  but 
rests  rather  upon  the  impression  if  any,  the 
occurrence  wonid  make  on  the  mind,  of  the 
juror.  It  was  a  question  of  fact  of  which 
the  trial  court  had  original  Jurisdiction,  and 
the  witnesses,  including  the  juror,  were  be- 
fore that  court  during  the  trial,  and  that 
court  had  an  (^portunlty  to  see  and  observe 
the  Juror  and  come  to  some  conclusion  as  to 
whether  he  was  or  would  be  likely  to  liave 
been  influenced  by  the  incident  <Nr  If  prej- 
udice resulted  to  the  bank  thereby.  These 
matters  entered  into  the  question  then  pend- 
ing before  the  trial  court,  matters  which  it 
is  obvious  cannot  be  brought  into  the  record 
and  enter  Into  the  consideration  of  the  ques- 
tion here.  We  cannot  say  from  the  record 
that  the  finding  of  the  court  or  ruling  on 
this  question  was  prejudicial  to  the  defend- 
ant, or  that  the  court  abused  its  discretion 
or  erred  in  denying  the  motion,  and  for  that 
reason  the  finding  and  ruUng  will  not  be  dis- 
turbed, especially  as  the  certificate  of  the 
trial  Judge  to  the  amendment  to  the  blU  of 
exceptions  recites  that  he  is  unable  to  state 
whether  the  bill  as  amended  contains  all  of 
the  affidavits  in  support  of  or  in  opposition 
to  the  application. 

For  like  reasons,  other  alleged  misconduct 
of  the  prevailing  party  cannot  be  reviewed. 

Finding  no  prejudicial  error  in  the  record, 
the  Judgment  will  be  affirmed. 

Affirmed. 

POTTEJR,  a  J.,  and  BBARD,  J.,  ooncnr. 
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FREMONT  LODGE,  NO.  11,  I.  O.  O.  F.  v. 

THOMPSON,  Coant;  Treoaurer. 

(No.  816.) 

(Supreme  Court  «f  WTomlns.     Feb.  6,  1916.) 

1.  Appeal  and  Ebbor  ®=>33S— Extension  ov 
Tnra— Appuoatioic  Aftkb  Tkah— iNsum- 

CIBNCT. 

Where  plaintiff  in  error,  more  than  a  year 
after  the  judgment  appealed  from  became  final, 
filed  ita  application  in  the  court  below  for  an 
extension  of  time  to  institute  proceedings  in 
error,  which  was  granted,  and  the  petition  in 
error  was  filed  within  the  time  fixed  by  the 
court,  the  proceeding  must  be  dismissed,  since 
the  application  for  an  extension  was  not  filed 
.  within  a  year  after  the  rendition  of  Uie  judg- 
ment, as  required  by  Comp.  St.  1910,  g  6122. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §{  1920-1922 ;  Dec.  Dig.  «=» 
353.] 

■2.  Apfbal  and  EIbbob  <&=9353— Timk  I/tmr— 

EzpiBATioN— Application  pob  Extension. 

The  action  of  the  trial  court  in  granting  the 

.   extension  of  time  after  the  year  had  expired  did 

not  operate  to  revive  plaintiff  in  error's  right 

to  proceed  in  error,  since  such  right  had  been 

lost  by  operation  of  law  and  it  was  not  within 

the  power  of  the  trial  court  to  restore  it. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  JS  1920-1922;  Dec.  Dig.  «=> 
353.] 

Error  to  District  Court,  Fremont  Oonnty ; 
Charles  B.  Winter,  Judge. 

Action  between  Fremont  Lodge,  No.  11  of 
the  Independent  Order  of  Odd  Fellows,  a 
corporation,  and  Fred  L.  Tbompson,  as  Coun- 
ty Treasurer  and  ex  officio  Collector  of  Tax- 
es In  and  for  Fremont  Ojunty,  Wyo.  From 
a  Judgment  for  the  latter,  the  former  brings 
error.    Proceedings  In  error  dismissed. 

E.  H.  Fourt,  of  Lander,  for  plaintiff  in  er- 
ror. L.  B.  Winslow,  of  Lander,  for  defend- 
ant In  error. 

BEARD,  J.  The;  Judgment  of  the  district 
court  which  It  is  sought  to  reverse  by  this 
proceeding  In  error  became  final  June  14, 
1913.  The  petition  in  error  was  filed.  In  this 
court  October  7,  1914.  The  statute  (section 
5122,  Comp.  Stat.  1910)  Is  as  follows: 

"No  proceeding  to  reverse,  vacate,  or  modify 
a  judgment  or  final  order  shall  be  commenced 
unless  within  one  year  after  the  rendition  of 
.  the  judgment,  or  the  making  of  the  final  order 
complained  of:  •  •  •  Provided,  however, 
that  the  court  rendering  such  judgment  or  mak- 
ing such  final  order,  upon  application  of  the 
party  desiring  to  institute  such  proceeding  and 
upon  making  to  said  court  a  sufficient  showing 
that  said  party  will  be  unavoidably  prevented 
from  instituting  such  proceeding  within  said 
time,  shall,  by  an  order  duly  entered  of  record, 
give  to  said  party  a  reasonable  extension  of 
time,  not  exceeding  eighteen  months,  within 
which  to  institute  such  proceeding." 

[1,2]  It  Is  perfectly  clear  that  the  pro- 
ceedings In  error  In  this  case  were  not  com- 
menced  In  time,  nnless  they  come  within  the 
provision  for  an  extension  of  time  beyond 
the  year.  It  appears  from  the  record  that 
on  September  29,  1914,  on  the  application  of 
plaintiff  in  error,  the  judge  of  said  court,  at 


chambers,  made  an  order  extending  the  time 
for  instituting  such  proceedings  until  No- 
vember 14, 1914.  That  order  was  made  long 
after  the  year  allowed  for  commendng  pro- 
ceedings In  error  had  expired,  and,  unless  it 
had  the  effect  of  reviving  such  right,  this 
proceeding  was  not  Instituted  in  time,  and 
this  court  is  without  Jurisdiction.  InCasteel 
V.  State,  0  Wyo.  267,  62  Pac.  348,  this  court 
construed  a  similar  provision  with  reference 
to  extending  the  time  for  filing  a  motion 
for  a  new  trial.  That  statute  (section  S416, 
R.  S.,  now  section  6287,  Comp.  SUt  1910) 
provided: 

"An  application  for  a  new  trial  shall  be  by 
motion  upon  written  grounds,  which  shall  be 
filed  at  the  term  the  verdict  is  rendered,  and 
•  •  •  shall  be  filed  within  three  [now  ten) 
days  after  the  verdict  was  rendered,  unless  ad- 
ditional time  be  granted  by  (he  court  upon  good 
cause  shown." 

Mr.  Justice  (Torn,  In  delivering  the  opinion 
of  the  court,  said: 

"The  statute  requires  that  the  motion  shall 
be  filed  within  three  days  after  the  verdict  was 
rendered.  This  court  has  no  power  or  authority 
to  disregard  or  set  aside -this  provision.  It  is 
mandatory  and  binding  upon  u£  and  no  anthor- 
ity  is  lodged  in  this  court  to  change  or  modify 
its  requirements.  The  exceptions  to  its  opera- 
tion are  clearly  set  out  in  the  statute  itself,  and 
ample  provision  is  also  made  for  obtaining  addi- 
tional time  in  cases  where  a  proper  showing  is 
made  to  bring  to  the  knowledge  of  the  district 
court  that  additional  time  is  necessary.  Where 
a  defendant  has  suffered  the  time  to  elapse  with- 
out •  •  •  any  application  to  the  court  for 
additional  time,  bis  right  is  lost,  and  it  is  not 
in  the  power  of  this  court  or  the  district  court 
to  restore  it  in  the  face  of  the  statute.  *  *  * 
The  utmost  that  can  be  inferred  from  the  rec- 
ord is  that  after  the  expiration  of  the  time,  and 
when  the  defendant's  right  was  barred  by  the 
statute,  application  was  made  to  the  court  to 
permit  the  filing  of  the  motion  in  disregard  and 
violation  of  the  statute.  This  the  court  had 
no  power  to  do.  The  right  of  the  defendant  was 
lost  by  operation  of  law,  and  the  court  had  no 
power  to  restore  it." 

In  that  case  the  party  had  but  three  days 
within  which  to  file  his  motion  or  to  apply 
for  an  extension  of  time,  while  In  this  case 
the  plaintiff  in  error  had  an  entire  year 
within  which  to  commence  Ills  proceeding 
or  to  apply  for  more  time.  It  did'  ntither 
until  more  than  three  months  aftei*  its  right 
was  barred  by  the  statute.  The  rl^t  was 
lost,  and  could  not  be  restored  by  a  subse- 
quent order  of  the  court  or' judge.  In  Cald- 
well V.  SUte,  12  Wya  206,  74  Pac.  496,  this 
court  said: 

"The  law  is  well  settled  that,  while  an  appeal 
may  be  a  matter  of  right  under  the  statute,  yet 
the  right  given  by  the  statute  must  be  exercised 
under  its  provisions,  and  the  essential  acts  re- 
quired to  effect  an  appeal  must  be  performed 
within  the  time  prescribed." 

And  in  King  v.  Penn,  43  Ohio  St  67,  1  N. 
E.  84,  it  is  said: 

"That  the  commencement  of  a  proceeding  in 
error  within  the  time  prescribed  by  law  is  es- 
sential to  clothe  the  reviewing  court  with  juris- 
diction to  hear  and  determine  it  is  too  weU  set- 
tled to  justify  further  discussion  [citing  cases]. 
It  follows  that  the  parties  may  not  by  private 
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agreement  or  consent,  nor  by  Tolantary  appear- 
ance, confer  npon  this  court  power  to  hear  and 
determine  a  proceedintr  in  error  commenced 
after  the  time  expressly  limited   therefor." 

While  tbe  right  exists,  the  statute  anthois 
izes  the  district  court  to  extend  the  time 
wlthlB  which  it  may  be  exercised ;  but,  when 
the  right  is  lost  by  operation  of  law,  there 
la  no  power  vested  in  the  court  to  restore 
it.  Tbe  right  to  bring  proceedings  In  error 
having  expired  on  June  14,  1914,  tbe  order 
of  September  29,  1914,  did  not  restore  that 
right  The  proceedings  not  having  been 
brought  within  the  time  allowed  by  law,  this 
<K>urt  Is  without  Jurisdiction,  and  therefore 
the  proceedings  in  error  are  dismissed  by  the 
'Court  on  its  own  motion. 

Dismissed. 

POTTER,  C.  J.,  and  SCOTT,  J.,  concur. 


<89  Wash.  33G) 

ANGELES  BREWING  &  MALTING  CO.  et 
al.  V.  CARTER  et  al.     (No.  12612.)r 

{Supreme  Court  of  Washington.    Jan.  19, 1916.) 

1.  Collision  ®=342  —  Injttbt  to  VsaaxL  — 

NSQLIGENCE— EVIDBNCE. 

In  an  action  by  the  owners  of  a  steam  ves- 
sel for  damage  sustained  by  her  in  collision  with 
defendants'  steam  vessel,  caused  by  the  meeting 
of  the  vessels,  evidence  held  sufficient  to  sup- 
port a  finding  that  defendants'  vessel  was  neg- 
ligent. 

[Ed.  Note.— IV>r  other  cases,  see  Collision, 
Cent  Dig.  S  42;   Vtc  Dig.  «8=»42.] 

2.  Collision  ®=»124r— Damage  to  Fbkioht— 
Shipment  In  voiob— Admissibility. 

On  arriving  at  the  damages  to  freight  in 
such  action,  duplicate  Invoices  of  the  freight 
lost,  furnished  by  the  shippers  showing  the  price 
of  the_  freight  were  properly  allowed  in  evi- 
dence in  the  absence  of  a  showing  that  the  ship- 
pers' claims  were  fraudulent  or  that  the  prices 
were  in  excess  of  the  actual  value  of  the  freight 
[Bd.  Note.— For  other  cases,  see  Collision. 
Cent  Dig.  S8  262-265;    Dec  Dig.  iS=>124.] 

8.  Collision  «=>1S(X— Damaoes— Repaib  and 
Fbeight  Claim  Paymbnts— Intebebt. 

The  allowance  of  interest  on  the  amounts 
paid  out  for  repairing  and  refitting  plaintiff's 
vessel  and  paying  claims  for  snch  lost  and  dam- 
aged freight  from  the  date  on  which  such  re- 
pairs were  completed  and  her  run  resumed,  as 
an  average  day  from  which  to  compute  interest, 
was  improper  and  should  have  been  allowed  in 
each  instance  from  the  date  of  payment,  since 
plaintiffs  had  use  of  the  money  until  such  date. 
[Ed.  Note.— For  other  cases,  see  Collision. 
Cent  Dig.  i  284;   Dec.  Dig.  ®=»130.] 

Department  2.  Appeal  from  Superior 
Court,  King  County;  Vivian  M.  Carkeek, 
Judge. 

Action  by  the  Angeles  Brewing  &  Malting 
Company  and  O.  M.  I,auridsen,  its  receiver, 
against  H.  Carter,  the  Inland  Navigation 
Ck)mpany,  and  the  Puget  Sound  Day  Line. 
From  a  judgment  for  plalntiilS^  defendants 
appeal.    Reversed. 

Bronson,  Robhison  &  Jones,  of  Seattle, 
for  appellants.  A.  W.  Buddress,  of  Seattle, 
for  respondents. 


MORRIS,  G.  J.  [1]  This  is  an  action  by 
the  Angeles  Brewing  &  Malting  Company 
and  Its  receiver,  owners  of  the  steamer 
Albion,  to  recover  damages  for  Injury  In- 
curred by  that  vessel  in  a  collision  with  the 
steamer  Chippewa  off  West  Point,  near  Seat- 
tle. From  a  Judgment  In  favor  of  the  plain- 
tiffs, the  defendants  have  appealed.  The 
faots  as  to  the  collision  are  well  stated  by 
the  trial  court  in  his  opinion,  which  we 
adopt,- italicizing  those  portions  over  which 
the  parties  are  in  dispute.  The  accompany- 
ing diagram,  although  somewhat  exaggerated 
and  not  drawn  to  scale,  will  also  assist  in  ao 
understanding  of  the  situation. 

The  steamer  Albion  left  Seattle  at  about 
10:30  o'clock  on  tbe  evening  of  August  2, 
1910,  bound  for  Port  Angeles.  The  same 
evening  the  steamers  Va^onian  and  COiippe- 
wa  were  coming  to  Seattle  from  down  the 
sound.  After  turning  Four  Mile  rock,  tbe 
Albion  was  steering  a  course  of  north  north- 
west the  steamer  Vashonlan  was  approach- 
ing the  Albion  and  steering  a  course  of  south 
southeast,  and  the  Chippewa  was  approach- 
ing the  Albion  and  steering  a  course  of  south 
by  east,  and  was  therefore  on  a  course  that 
was  nearly  parallel  with  the  Vashonlan,  but 
the  Chippewa  was  considerably  astern.  All 
the  vessels  had  the  regulation  lights,  and 
the  lights  were  properly  burning.  When  the 
Albion  turned  Four  Mile  rock,  the  cabin 
lights  of  both  the  Chippewa  and  Vashonian 
were  visible  to  her.  The  vessels  mentioned 
continued  to  approach  each  other  upon  oppo- 
site courses  until  the  Vashonlan  was  ahead 
and  to  the  port  of  the  Albion,  approaching 
the  Albion,  and  when  at  a  distance  of  some 
600  feet  the  Albion  blew  one  whistle  and 
ported  her  helm  three-quarters  of  a  i>olnt 
The  Vashonlan  answered  with  one  whistle 
and  ported  her  helm  three  points.  This  gave 
her  a  heavy  swing  to  the  starboard  and  en- 
abled both  boats  to  pass  each  other  with 
safety.  At  this  moment  the  Chippewa,  which 
had  been  coming  astern  and  had  about  over- 
taken the  Vashonian  on  her  port  quarter, 
blew  two  whistles  as  a  signal  to  the  Vash- 
onlan that  it  was  the  intention  of  the  Chip- 
pewa to  pass  to  the  Vashonian's  port  and 
immediately  on  blowing  the  two  whistles  the 
captain  of  the  Chippewa  starboarded  her 
helm  three-quarters  of  a  point  Up  to  this 
time  the  Chippewa  had  not  seen  the  Albion, 
but  teas  first  atcare  of  the  proximtti/  of  the 
Albion  tv  her  red  or  port  light  coming  into 
view  as  the  Vashonian  swung  three  points 
to  the  starboard.  After  blowing  the  one 
whistle  and  then  hearing  the  Chippewa's 
two  whistles,  known  to  pilots  as  a  cross-sig- 
nal, the  Albion  blew  four  whistles,  the  dan- 
ger signal,  and  stopped  and  reversed  her 
engines.  After  she  stopped  and  reversed,  she 
reversed  a  second  time  and  stopped.  The 
Chippewa,  realizing  that  a  ooUision  was 
imminent,  began  to  port  her  helm  in  an  effort 
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to  pass  astern  of  the  Albion  and  between 
the  Vashonlan  and  the  Albion,  and  In  doing 
BO  struck  the  Albion  about  amidships,  Inflict- 
ing the  Injuries  which  the  iSlalntlCs  complain 
of  and  for  which  they  seek  to  recover  from 
the  defendanta 


^^^><^IWHWI   J 
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Situation  reuHo  sir  trm.  ComtT-. 


\ 


APPILlANra    CONTeNTIOn. 

The  cmdal  point  of  dispute  In  the  case 
concerns  the  position  of  the  Albion  and  the 
Vashonlan  Just  before  the  collision.  The 
trial  court  found  that  the  two  vessels  ap- 
proached port  to  port,  which  Is  the  respond- 
ents' contention.  The  appellants,  however, 
contend  that  the  Albion  was  on  the  starboard 
bow  of  the  Vashonlan,  which  would  make 
the  approach  starboard  to  starboard.  If 
this  is  true,  then  the  Vashonlan  was  directly 
between  the  Albion  and  the  Chippewa,  and 
the  former  was  not  visible  to  the  latter,  un- 
less she  could  be  seen  over  the  upper  works 
of  the  Vashonlan.  If,  however,  the  Vash- 
onlan was  to  the  port  of  the  Albion,  as  found 
by  the  trial  court,  then  the  Vashonlan  being 
on  the  starboard  of  the  Chippewa,  which  Is 
undisputed,  the  Chippewa  bad  an  unobstruct- 
ed view  of  the  Albion,  and  failure  to  see  her 
could  be  attributed  only  to  the  negligence 
of  the  Chippewa.  The  witnesses  do  not 
agree  on  this  point.  Those  on  the  Albion  at 
the  time  testified  positively  that  the  Vash- 
onlan was  on  her  port  bow,  while  Mr.  Jack- 
son, master  of  the  Vashonlan,  testified  that 
the  Albion  was  on  his  starboard  and  crossed 
his  bow.  The  evidence  was  sharply  con- 
fiicting,  but  we  are  not  prepared  to  say  that 
the  facts  as  found  by  the  trial  court  are  not 
supported  by  a  preponderance  of  the  «vl- 
dence.  The  appellants,  however,  contend 
that  the  findings  as  to  the  facts  of  the  col- 
lision, which  are  practically  a  copy  of  the 
opinion,  are  inconsistent  and  do  not  support 
the  conclusion  that  the  Albion's  lights  were 
not  obscured  from  the  Chippewa,  and  could 
have  been  observed  by  tlie  exercise  of  rea- 
sonable diligence  on  her  part  These  claim- 
ed Inconsistencies  are  stated  as  follows:  If 
the  Albion's  lights  came  into  view  from  be- 
hind the  Vashonlan  so  as  to  beoome  visible 
to  the  Chippewa,  as  found  by  the  court,  then 
the  Vashonlan  being  on  the  Chippewa's  star- 
board bow.  It  necessarily  follows  that  the 
Albion  was, also  on  the  Chippewa's  starboard 


bow,  contrary  to  the  finding  that  she  was  on 
the  port  bow.  Also,  If  the  Vashonlan  ported 
her  helm  and  took  a  heavy  swing  to  star- 
board to  pass  the  Albion,  it  necessarily  fol- 
lows that  the  Albion  was  not  on  the  port  side 
of  the  Vashonlan.  On  the  other  hand.  If  the 
^bion  was  on  the  port  side  of  the  Vashon- 
lan and  ported  her  helm  sufficiently  to  swing 
her  three-quarters  of  a  point  to  starboard, 
and  tf  at  that  time  she  was,  as  Is  claimed, 
dead  ahead  of  the  Chippewa,  which  was 
passing  distance  to  the  port  of  the  Vadion- 
lan,  there  was  then  no  necessity  for  the 
Vashonlan  to  make  any  swing  to  starboard. 
The  trial  court,  however,  adds  that  the  Al- 
bion did  not  change  her  course  to  pass  the 
Vashonlan.  But  though  this  may  be  so,  it 
Is  also  apparent  from  the  finding  that  the 
Vashonlan  had  to  swing  33  degrees  around 
the  circle  to  pass  to  port  of  the  Albion,  which 
means  that  they  were  approaching  starboard 
to  starboard.  The  court  further  found  that 
the  Albion  was  approadhlng  the  Vashonlan 
and  the  Chippewa  both  port  to  port,  and  that 
the  Albion  at  all  times  had  the  right  of  way. 
Such  a  finding  as  to  right  of  way  can  only 
be  made  upon  the  assumption  that  the  Albion 
was  crossing  the  courses  of  the  Vashonlan 
and  the  Chippewa,  having  them  upon  her 
port  side. 

Although  these  findings  may  appear  at 
first  to  be  inconsistent,  upon  closer  examina- 
tion we  do  not  find  that  they' are  Irreconcil- 
able with  the  previous  findings.  None  of 
them  are  the  basis  for  the  finding  that  the 
Albion  was  on  the  irart  bow  of  the  Vashonlan, 
on  which  the  finding  of  negligence  must  rest 
The  finding  that  the  Chii^wwa  was  first 
made  aware  of  the  proximity  of  the  Albion 
when  the  Vashonlan  swung  to  starboard  is 
not  necessarily  a  finding  that  the  Albion  was 
not  in  plain  view  of  the  Chippewa  prior  to 
that  time,  nor  is  the  finding  that  the  Vashon- 
lan swung  three  points  to  starboard  conda- 
slve  proof  that  such  a  maneuver  was  neces- 
sary to  enable  her  to  pass  the  Albion  in  safe- 
ty. The  determination  of  which  vessel  had 
the  r^bt  of  way  is  unnecessary  to  a  finding 
that  the  collision  was  due  to  negligence  on 
the  part  of  the  Chippewa,  since  it  is  admit- 
ted that  when  the  Chippewa  and  the  Albion 
discovered  that  there  was  a  misunderstand- 
ing of  intention,  both  vessels  displayed  prop- 
er seamanship,  and  that  finding  does  not  mil- 
itate against  the  essential  finding  that  the 
Albion  was  on  the  port  bow  of  the  Vashon- 
lan. Construing  the  findings  as  a  whole,  we 
fall  to  see  wherein  they  are  defective. 

Appellants  apparently  find  no  fault  In  the 
rule  of  law  applied  by  the  trial  court  That 
under  the  facts  as  found  by  the  trial  court, 
the  failure  by  the  Chippewa  to  observe  the 
lights  of  the  Albion  constitutes  negligence  as 
a  matter  of  law  is  fully  supported  by  the 
cases  relied  upon.  The  Gazelle  (D.  0.)  33 
Fed.  301 :  The  New  York,  175  V.  S.  187,  20 
Sup.  Ct  67,  44  L.  Ed.  126 :  Brlgham  r.  Luck- 
enbach  (D.  a)  140  Fed.  322. 
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[2]  AppeUants,  however,  except  to  that 
portion  of  the  judgment  which  was  allowed 
as  compensation  for  freight  damaged  In  the 
collision,  for  the  reason  that  the  allowance 
made  was  the  price  of  the  freight  lost,  as 
shown  by  the  duplicate  invoices  famished 
by  the  various  shippers  in  response  to  a  re- 
quest sent  out  by  the  adjusters  of  the  cargo. 
These  invoices  were  admitted  over  objection 
that  they  did  not  show  the  value  of  the 
goods  lost,  but  in  the  absence  of  some  show- 
log  that  the  shippers'  claims  were  fraudu- 
lently made  or  that  the  prices  were  in  ex- 
cess of  the  actual  value,  the  invoices  were 
competent  evidence  of  the  actual  value  of  the 
goods  lost  and  the  amount  paid  by  the  re- 
spondents on  that  account 

[3]  Objection  is  made  to  the  allowance  of 
interest  from  October  2,  1910,  the  date  on 
which  the  repairs  on  the  Albion  had  been 
completed  and  she  was  returned  to  her  run. 
The  finding  on  which  the  Judgment  for  Inter- 
est was  given  is  as  follows : 

"All  of  the  repairs,  refitting,  refurniBhing,  and 
adjustments  occasioned  by  the  collision  were 
made  by  and  the  boat  returned  to  her  mn  on 
October  2,  1910,  and  this  is  an  average  date 
from  which  to  compute  interest," 

The  damages  allowed  by  the  trial  court 
were  based  on  the  amounts  paid  out  1)y  the 
respondents  in  repairing  and  refitting  the 
boat,  and  in  paying  the  claims  for  lost  and 
damaged  freight  These  amounts  could  be 
determined  by  computation,  and  interest 
should  be  allowed  from  the  date  when  a  right 
to  reimbursement  arose.  But  as  the  award 
was  to  reimburse  the  respondents  for  money 
paid  out.  Interest  should  not  be  allowed  prior 
to  the  date  of  the  original  payment  as  re- 
spondents had  the  use  of  the  money  nntll 
that  time.  The  record  does  not  disclose 
when  the  various  paymente  were  made,  and 
we  are  unable  to  determine  what  would  be 
a  proper  allowance  of  interest  Exhibit  I  is 
a  bunch  of  vouchers  for  disbursements  made 
on  account  of  freight  lost  The  first  of  these 
vouchers  shows  payments  of  $1,648.76,  but 
no.  dates  on  which  the  claims  were  paid  are 
given.  Mr.  Janecke,  receiver  of  the  brewing 
company,  testified  that  it  was  probably  a 
year  and  a  half  (evidently  from  the  date  of 
the  collision)  before  these  claims  were  paid 
In  fulL  Other  vouchers  show  payments  be- 
tween November  3,  1910,  and  September  28, 
1911.  Exhibit  J,  which  consisted  of  vouch- 
ers for  payments  made  for  repairs,  is  not 
before  us,  and  we  find  no  testimony  as  to 
when  these  items  were  paid. 

The  Judgment  will  therefore  be  reversed, 
and  the  cause  remanded,  with  directions  to 
the  trial  court  to  allow  interest  on  the  va- 
rious amounts  paid  out  by  the  respondents, 
on  which  a  recovery  was  allowed,  from  the 
dates  of  their  several  payments. 

FULLERTON,  CHADWIC3K,  and  ELLIS, 
JJ.,  concur. 


(S>  Wasb.  S4i) 

STATE    ex    reL    ANGELES    BREWING    & 

MALTING     CO.     et     al.     v.     SUPERIOR 

COURT  rOR  KING  COUNTY  et  al.    (No. 

12743.) 

(Supreme  Court  of  Washington.    Jan.  19, 1916.) 

1.  Appeal  and  Ebbob  iS=>91  —  Attorney's 
Lien— OvBBBTJUNG  Motion  to  Stbikb— Ap- 
peal. 

Where,  after  judgment  in  an  action  in  favor 
of  the  receiver  of  a  corporation,  the  court  re- 
moved the  receiver  and  appointed  another  in  bis 
stead,  substituting  the  latter  as  plaintiff  in  such 
action,  and  B.  as  attorney  for  plaintiff,  W.  and 
O.,  attorneys  for  the  former  receiver  In  such  ac- 
tion filed  a  lien  on  the  judgment  for  services  in 
obtaining  it  which  the  substituted  receiver  mov- 
ed to  strike,  which  motion  the  court  overruled 
on  the  ground  that  it  was  made  at  an  improper 
time,  but  without  passing,  on  the  validity  of  the 
Uen  or  the  right  of  W.  and  O.  to  file  such  lien 
on  the  judgment,  no  appeal  will  lie  from  the 
order  overruling  the  motion,  since  no  substantial 
rights  of  the  parties  were  affected. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  012-641;  Dec.  Dig.  «=> 
91.] 

2.  CEBnoBASi  «=»5— Attobnet's  Ioen— Mo- 
tion TO  Stbikk  —  Appeal  Pendins  — Re- 
view. 

The  court  however,  having  decided  that  the 
validity  of  sudi  lien  could  not  be  determined  by 
a  motion  to  strike,  and  the  motion  being  an- 
cillary to  the  case  in  which  the  judg^ient  was 
obtained,  which  was  pending  on  appeal  in  the 
Supreme  Court,  certiorari  was  the  proper  pro- 
cedure to  review  the  ruling. 

[Ed.  Note. — ^For  other  cases,  see  Certiorari, 
Cent  Dig.  {t  5,  6;    Dec.  Dig.  <S=95.] 

3.  Attobnet  and  Client  «=»192  —  Attob- 
nkt's  Lien— Enfobceuent. 

Though  Rem.  &  Bal.  Code,  f  136,  providing 
for  attorneys'  liens  on  judgments  makes  no  pro- 
vision for  procedure  to  enforce  or  destroy  the 
lien,  the  court  can  adjudicate  such  lien  in  a 
proper  proceeding  therefor  under  its  power  to 
determine  all  questions  for  the  judgment  as  be- 
tween parties  properly  before  the  court 

[E}d.  Note. — For  other  cases,  see  Attorney  and 
CUent  Cent  Dig.  U  425-427;  Dec.  Dig.  «s> 
192.] 

4.  Attobnet  and  Client  ®=>192  —  Attob- 
net's  Lien— Motion  to  Stbikk— Neokssabt 
Parties— Notice, 

The  receiver  of  a  corporation  recovered 
judgment  in  an  action.  After  his  removal  and 
the  appointment  of  a  substituted  receiver,  who 
was  also  substituted  as  plaintiff  in  the  action, 
the  attorneys  for  the  original  receiver  filed  a 
lien  on  the  judgment  to  which  the  substituted 
receiver  addressed  a  motion  to  strike  for  in- 
validity. Certain  insurance  companies  who  bad 
been  subrogated  in  part  to  plaintiff's  right  in  the 
judgment  were  not  made  parties  to  the  proceed- 
ing, and  other  parties  interested  were  not  given 
the  statutory  notice  provided  for  litigants. 
Held,  that  the  motion  to  strike  being  an  inde- 
pendent transaction  between  the  substituted  re- 
ceiver and  the  filing  attorneys  who  were  not  in 
court,  except  through  the  motion,  and  the  insur- 
ance companies  not  being  before  the  court  at  all, 
the  motion  was  properly  overruled,  since  the 
court  could  not  pass  on  the  validity  of  the  lien 
where  all  the  parties  affected  by  toe  judgment 
were  not  before  the  court. 

[Ed.  Note. — For  other  cases,  see  Attorney 
and  CUent  Cent  Dig.  {<  425-427;  Dec  Dig. 
<&=>192.] 

Certiorari  by  the  State,  on  the  relation  of 
the  Angeles   Brewing   &   Malting   Company 
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and  S.  M.  Laurldsen,  Its  receiver,  against, 
the  Superior  Court  for  King  County  and 
Vivian  M.  Carlteek,  as  Judge  pro  tempore 
thereof,  and  O.  L.  WlUett  and  Frank  Olson, 
to  review  a  decision  of  the  court  overruling 
relator's  motion  to  strike  an  attorney's  Uen. 
Demurrer  of  respondents  Willett  and  Olson 
to  the  petition  for  the  writ  of  certiorari  sus- 
tained. 

A.  W.  Buddress,  of  Seattle,  for  relators. 
Edward  Judd,  of  Seattle,  for  respondents. 

MORRIS,  C.  J.  This  is  an  original  appU. 
cation  for  a  writ  to  review  an  order  of  the 
superior  court  for  King  county,  Vivian  M. 
Carkeek,  judge  pro  tempore,  denying  a  mo- 
tion to  strike  an  attorney's  lien  filed  against 
the  judgment  in  Angeles  Brewing  &  Malting 
Ca  v.  Carter,  154  Pac.  601. 

Subsequent  to  the  rendition  of  the  Judg- 
ment in  that  case  the  superior  court  of  Clal- 
lam county  entered  an  order  removing  J.  F. 
Janecke  as  receiver  of  the  brewing  company, 
and  appointing  S.  M.  Laurldsen  in  his  stead. 
Laurldsen  thereupon  retained  A.  W.  Bud- 
dress  as  his  attorney,  and  an  order  was  en- 
tered substituting  Laurldsen  as  plaintUT  in 
place  of  Janecke,  and  Buddress  as  attorney 
for  the  plalntifr.  Thereafter  WlUett  &  Ol- 
son, who  had  represented  the  receiver  in  the 
Garter  Case,  filed  in  that  case  a  notice  of  at- 
torney's lien,  in  which  they  claimed  a  lien 
for  $4,000  on  the  judgment  therein,  for  their 
services  in  obtaining  the  judgment'  Relator 
Laurldsen  thereupon  filed  a  motion  to  strike 
the  lien,  the  substance  of  which  is  as  fol- 
lows: 

"Now  come  the  plalodffs  in  this  cause  and 
move  this  honorable  court  to  strike  from  the 
records  and  files  in  the  above-entitled  cause  the 
purported  'Notice  of  Claim  of  Lien'  and  the 
purported  claim  of  lien,  dated  August  14,  and 
Bled  August  15,  1914,  in  said  cause,  whereby 
O.  Lk  willett  and  Frank  Olson,  doing  business 
under  the  firm  name  of  Willett  &  Olson,  as  at- 
torneys in  the  city  of  Seattle,  state  of  Washing- 
ton, wrongfully  claim  a  lien  upon  the  judgment 
rendered  in  the  before  entitled  cause  in  favor 
of  the  plaintiffs  and  af;ainst  the  defendant  H. 
Carter,  Inland  Navigation  Company,  a  corpora- 
tion, and  the  Pugct  Sound  Day  Line,  a  corpora- 
tion. This  motion  is  based  on  the  records  and 
files  in  said  cause,  and  on  the  ground  that  said 
Willett  &  Olson  have  not,  nor  either  of  them, 
any  lien  upon  nor  claim  to  said  judgment ;  that 
said  purported  claim  of  lien  was  made  and  filAl 
after  the  said  Willett  &  Olson  withdrew  from 
said  cause  and  A.  W.  Buddress  was  substituted 
in  their  place  and  stead  as  the  attorney  for  the 
plaintiffs;  that  no  such  lien  is  given  nor  au- 
thorized by  law;  that  said  Willett  &  Olson  are 
barred  from  daiming  any  such  lien  by  reason  of 
the  fact  that  they  elected  to  hold  one  J.  F. 
Janecke  Individ  uaUy  only  for  the  total  amount 
of  all  of  their  alleged  demands,  including  the 
amount  included  in  said  claim  of  lien,  by  com- 
mencing suit  in  said  superior  court  against 
oaid  J.  F.  Janecke,  individually,  therefor  and 
obtaining  judgment  against  him  for  the  same  in 
cause  No.  103,619  in  said  court;  that  said 
claim  of  lien  was  made  and  filed  without  any 
leave  of  court  appointinB  said  receiver,  or  any 
other  court." 

The  trial  court  overruled  the  juouon  to 
strike  for  the  reason: 


"That  the  present  Is  not  the  proper  time  to 
take  any  such  action.  No  attempt  is  being  made 
to  foreclose  the  lien,  and,  from  an  examination 
of  the  records  and  the  decisions,  I  am  of  the 
opinion  that  the  motion  is  not  well  taken." 

Relator  now  seeks  by  certiorari  to  review 
this  decision.  Respondents  Willett  k  Olson 
appeared,  demurred  to  the  petition  for  want 
of  facts,  and  also  answered. 

[1, 2]  It  Is  apparent  from  the  views  ex- 
pressed by  the  trial  judge  that  he  did  not  in 
any  manner  pass  upon  the  validity  of  the 
lien,  ilor  upon  the  right  of  Willett  &  Olson 
to  file  a  lien  upon  the  judgment  obtained  by 
them  in  the  Carter  Case,  and  ia  no  sulistan- 
tlal  rights  of  the  parties  were  affected,  an 
appeal  would-  not  lie  from  the  order;  but 
since  the  trial  judge  did  adjudicate  that  the 
validity  of  this  Uen  could  not  be  determined 
by  a  motion  to  strike  the  lien,  and  as  the 
motion  to  strike  was  a  proceeding  ancillary 
to  the  Carter  Case  which  was  at  that  time 
pending  in  this  court  on  appeal,  certiorari  is 
the  proper  procedure  to  review  the  ruling. 
Relator  argues  entirely  in  his  brief  that  the 
Uen  is  void,  but  as  the  decision  of  the  trial 
court  touched  only  the  manner  of  precedure 
to  remove  the  lien  and  not  Its  validity,  the 
only  question  before  us  is  one  of  procedure, 
unless  we  decide  that  the  action  taken  was 
the  proper  procedure  to  test  the  vaUdi^  of 
the  Uen. 

[3,  4]  The  statute.  Rem.  &  Bai.  Code,  i  136, 
which  authorizes  an  attorney's  Uen  on  a 
judgment,  makes  no  provision  for  the  proce- 
dure to  be  followed  in  enforcing  the  Uen, 
nor  of  any  procedure  that  would  destroy  it 
There  can  be  no  question  bat  that,  as  be- 
tween the  parties  to  the  actl(xi  In  which  the 
judgment  was  entered,  the  court  has  a  right 
to  determine  aU  questions  affecting  the  judg- 
ment raised  by  parties  properly  before  the 
court,  In  some  form  of  proceeding  by  which 
the  matters  might  be  properly  adjudicated. 
Our  inquiry,  then,  must  be  whether  the  court 
had  l>efore  It  upon  the  motion  to  strike  all 
the  parties  who  would  be  affected  by  the 
action  of  the  court  in  declaring  the  lien  .val- 
id, or  in  declaring  it  invalid  and  striking  It 
It  is  not  necessary  to  decide  whether  the 
motion  to  strike  would  be  the  proper  proce- 
dure, if  the  vaUdlty  of  the  lien  were  deter- 
minable from  the  record  before  the  court, 
and  we  express  no  opinion  upon  that  ques- 
tion, as  we  find  that  all  the  parties  Inter- 
ested in  the  notice  were  not  properly  before 
the  court,  and  that  the  vaUdlty  and  reason- 
ableness of  the  lien  could  not  be  deterrnlned 
by  the  procedure  adopted  by  the  relator. 
The  judgment  In  Angeles  Brewing  &  Malt- 
ing Co.  V.  Carter  subrogated  the  Padttc 
Marine  Insurance  Company  and  the  China 
Traders'  Insurance  Company  "to  the  rights 
of  the  plaintiffs  in  the  sum  of  11,809.20  of 
the  judgment  found  in  favor  of  the  plain- 
tiffs" by  reason  of  their  position  as  Insurers 
of  the  hull  of  the  Albion.  Neither  of  these 
companies,  both  of  whom  were  affected  by 
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tbe  lien,  was  made  a  party  to  the  proceeding 
in  wbidi  the  lien  and  the  motion  to  strike 
were   filed,  and  this  is  an  attempt  on  the 
part  of  relator  to  litigate  tbe  validity  of  the 
lien  by  a  proceeding  in  which  all  interested 
parties  were  not  betore  the  court;    and  as 
to  those  served,  the  statutory  notice  provid- 
ed for  litigants  was  ignored,  and  they  were 
compelled  to  come  before  the  court  on  six 
days'  notice  and  have  their  claim  determined 
In  a  proceeding  in  which  no  evidence  could  be 
taken  to  determine  the  right  of  respondents 
to  tbe  lien.    Such  procedure  finds  no  support 
in  law.    As  between  parties  to  the  suit,  the 
court  bas  the  right  to  determine  all  issues 
raised  by  the  pleadings;    but  the  filing  of 
the  lien  and  the  motion  to  strike  involved  an 
Independent  transaction  between  the  new  re- 
ceiver  and  the  former   receiver's  attorneys 
who  are  not  in  court,  except  through'  the 
motion  to  strike,  and  between  the  insurance 
companies  which  are  not  before  the  coijrt  at 
all  in  this  proceeding.    The  lien  and  the  mo- 
tion concerned  a  question  of  debt  for  serv- 
ices  rendered.     If  the  respondents  saw  fit 
tbey  could,  after  filing  the  lien,  bring  an  ac- 
tion to  foreclose  and  have  the  right  to  the 
lien   and  its   reasonableness  determined  in 
any  proper  forum.     The  validity  of  such  a 
lien,   and   the  legality   and  Justice   of  the 
claim,  are  questions  which  cannot  in  this  in- 
stance be  determined  by  a  summary  proceed- 
ing to  strike.     The  lien  here  was  filed  in 
■  conformity  with  the  statute  granting  it,  and, 
if  the  court  should  deprive  tbe  lien  claim- 
ants of  this  lien,  or  declare  it  reasonable  as 
to  iMirtles  against  whom  it  might  be  enforced, 
In  an  action  in  which  they  were  not  proper- 
ly before  the  court,  it  would  be  acting  with- 
out authority  of  law  and  depriving  lltlgante 
of  rights  granted  them  by  law. 

We  are  therefore  of  the  opinion  that  the 
ruling  of  the  trial  court  was  correct,  and 
the  demurrer  to  the  petition  for  the  writ  of 
certiorari  Is  sustained.    It  is  so  ordered. 

FULI/BRTON,  BLLIS,  and  MAIN,  JJ., 
concur. 


(in  Cal.  664) 

jnXM  PRODUCERS,  Inc.,  et  al.  V.  JORDAN, 

Secretary  of  State.     (I*  A  4360.) 
(Supreme  Court  of  California.    Jan.  8,  1916.) 

COBPOBATIONS  ^=362  —  COBPOBATB  STOCK  — 

ComioN  AND  Pbefebbed  Stock— "Shabb." 
Civ.  Code,  I  290,  subd.  6,  permitting  the 
issuance  of  preferred  stock,  dedares  that  no 
preference  shall  be  granted  or  any  distinction 
made  between  the  classes  of  stock,  either  as  to 
voting  power  or  the  liability  of  the  holders  to 
corporate  creditors.  Section  307  gives  to  stock- 
holders the  right  to  vote  to  the  extent  of  the 
number  of  shares  held  bv  each,  while  section  322 
declares  that  each  stockholder  shall  be  person- 
ally liable  for  such  proportion  of  the  corporate 
debts  as  the  amount  of  stock  or  shares  owned 
by  liim  bears  to  the  whole  of  the  subscribed  cap- 
ital stock.  The  capital  stock  of  a  corporation 
was  $1,000,000,  divided  into  60,000  shares  of 
common  stock  of  the  par  value  of  $1  each,  and 


47,600  shares  ofpreferred  stock  of  the  par  value 
of  $20  each.  Held,  that  the  articles  of  incor- 
poration, providing  for  such  a  division  of  cor- 
porate stock,  were  contrary  to  the  law,  for  if 
the  shareholders  were  each  allowed  to  vote  ac- 
cording to  shares  the  holders  of  the  common 
stock  would  control  the  corporation,  though 
their  capital  invested  was  much  less  than  that  - 
of  the  holders  of  the  preferred  stock,  "shares"  of 
stock  being  but  representatives  of  value,  while 
if  the  shareholders  were  liable  for  such  propor- 
tion of  the  corporate  debts  as  the  amount  of 
their  shares  should  bear  to  the  whole  of  the 
capital  shares  the  holders  of  the  common  stock 
would  be  liable  in  an  excessive  amount 

[Ed;  Note. — For  other  cases,  see  Corporations, 
Cent   Dig.   {  164 ;    Dec.   Dig.  <&=»62. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Share.] 

In  Bank.  Petition  by  the  Film  Producers, 
Incorporated,  for  a  writ  of  mandate  against 
Frank  C.  Jordan,  as  Secretary  of  State.  Writ 
denied. 

Frank  C.  Hill,  Lynden  Bowring,  and  Gea 
S.  Hupp,  all  of  Loa  Angeles,  for  petltionen. 
U.  S.  Webb,  Atty.  Gen.,  for  respondeat 

HENSHAW,  J.  Mandate  to  the  secretory 
of  state,  who  has  refused  to  file  petitioners' 
articles  of  Incorporation,  seeking  a  Judgment 
compelling  him  to  do  so. 

The  secretary's  refusal  is  based  upon  bis 
conviction  that  the  articles  of  incorporation 
do  violence  to  the  laws  of  the  state  in  the 
fg/llowing  particulars:  The  capltel  stock  of 
this  corporation  is  $1,000,000,  divided  Into 
60,000  shares  of  common  stock  of  the  par  val- 
ue of  $1  each,  and  47,600  shares  of  preferred 
stock  of  the  par  value  of  $20  each.  Our  law 
(Civ.  Code,  i  290,  subd.  6)  permits  the  issu- 
ance of  preferred  capltel  stock,  "provided, 
however,  that  no  preference  shall  be  granted 
nor  shall  any  distinction  be  made  between 
the  classes  of  stock  either  as  to  voting  power 
or  as  to  the  stetotory.  or  constitutional  lia- 
bility of  the  holders  thereof  to  the  creditors 
of  the  corporation."  Touching  the  stock- 
holder's liability,  section  322  of  the  ClvU 
Code  declares  that  each  stockholder  shall  be 
personally  liable  for  such  proportion  of  the 
corporation  debts  "as  the  amount  of  stock 
or  shares  owned  by  him  bears  to  tbe  whole 
of  the  subscribed  capital'  stock  or  shares  of 
the  corporation." 

The  preferences,  which  In  terms  the  arti- 
cles of  Incorporation  give  to  the  p];eferred 
stock  or  stockholders,  are  not  in  and  of  them- 
selves in  violation  of  our  law.  If  our  law  Is 
violated  It  Is  because  by  virtue  of  the  differ- 
ing par  values  between  the  common  and  the 
preferred  stock,  of  necessity  preference  is 
given  as  to  voting  power  to  the  common 
stock,  while  as  to  the  stockholder's  liability 
preference  is  given  to  the  preferred  stock. 
Section  307  of  the  Civil  Code  gives  to  stock- 
holders the  right  to  vote  to  the  extent  of  the 
"number  of  shares"  hdd  by,  each.  These 
sections  of  the  Code  thus  given  embody  the 
law  cfontrolllng  tbe  decision  of  the  question. 


C=>For  other  cmm  les  sam*  topic  and  KET-NUMBSR  In  all  K«7-Numbared  Dlgeata  and  IndezM 
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Petitioners  first  contend  tbat  no  violation 
is  done  to  the  law  forbidding  distinctions  be- 
tween the  voting  power  of  common  and  pre- 
ferred stock,  In  that  the  law  simply  declares 
that  each  share  of  stock  shall  be  entitled  to 
its  vote,  and  that  under  these  articles  of  in- 
corporation each  share  la  so  given  its  right 
to  vote.  This  Is  unquestionably  true.  Touch- 
ing the  second  position  taken  by  the  secre- 
tary of  state  It  is  argued  that  when  section 
322  of  the  CivU  Code  uses  the  words  "stock" 
or  "shares,"  it  uses  the  words  interchange- 
ably as  meaning  the  same  thing,  with  the  re- 
sult tbat  each  stockholder's  liability  would  be 
proportioned  to  the  number  of  shares  which 
he  owned,  regardless  of  the  par  value  of  the 
shares.  Or,  if  this  be  not  true,  and  the  words 
above  quoted,  used  as  they  are  in  the  alterna- 
tive, are  to  be  construed  as  meaning  different 
things,  It  would  then  follow  that  the  owner 
of  one  share  of  common  stock,  who  thus  own- 
ed $1  of  the  capital  stock  of  the  corporation, 
would  be  subjected  to  one-twentieth  of  the 
liability  that  would  attach  to  the  owner  of 
one  share  of  preferred  stock,  who  thus  own- 
ed $20  of  the  capital  stock  of  the  corporation. 
This  position  would  appear  to  be  equally 
sound. 

The  difficulty  with  both  of  these  positions, 
however,  is  that  they  take  no  account  of  the 
intimate  relation  necessarily  existing  under 
our  law  between  the  right  to  vote  stock  np- 
on  the  one  hand  and  t}ie  stockholder's  lia- 
bility upon  the  other.  A  brief  discussion  will 
show  what  Is  meant  "Shares"  of  stock  are 
but  representatives  of  value.  They  are  but 
paper  evidence  of  ownership  of  the  capital 
stock  of  the  corporation,  and  that  ownership 
is  precisely  such  as  the  share  Itself  declares 
it  to  be.  Where  a  corporation  such  as  this 
has  a  capital  stock  of  $1,000,000,  every  owner 
of  one  preferred  share  of  stock  owns  twenty- 
mllllonths  of  the  capital  stock  of  the  corpo- 
ration. Every  owner  of  one  share  of  com- 
mon stock  owns  but  one-millionth  of  the  cap- 
ital stock  of  the  corporation.  To  say  that 
each  of  these  la  a  share  and  that  each  is  giv- 
en equal  representation  under  the  law  be- 
cause each  stockholder  is  permitted  to  vote 
each  share  is  but  skimming  the  surface  of 
the  question.  Each  shareholder  Is  entitled  to 
vote  in  accordance  with  his  ownership  of  the 
capital  «tock.  Throughout  the  whole  history 
of  our  law  all  shares  of  stock  in  any  given 
corporation  have  been  of  Identical  par  value, 
and  no  such  questions  as  are  here  presented, 
therefore,  have  arisen  or  could  arise.  Every 
share  represented  an  equal  ownership  in  the 
capital  stock,  and  it  mattered  not  whether 
the  law  spoke  of  the  right  to  vote  or  of  the 
stockholder's  liability  as  being  based  on  and 
proportioned  to  "the  amount  of  stock"  or  to 
"the  number  of  shares." 

Reaching  into  the.  vitals  of  the  question, 
therefore,  there  is  a  plain  distinction  in  these 
articles  at  Incorporation  made  between  the 


classes  of  stock  tn  tbat  In  one  class  of  stock 
a  single  share,  representing  but  one-milUona 
of  the  capital  stock,  is  entitled  to  the  same 
vote  that  another  share  representing  twec- 
ty-mUllonths  of  the  capital  stock  Is  girea 
Or,  to  epitomize  the  consideration,  if  all  of 
the  stock  of  this  corporation  la  subscribed  for 
at  par,  stockholders  owning  the  comnun 
stock  and  having  but  $50,000  of  investment 
will  control  a  corporation  with  a  capital  stod 
of  $1,000,000,  leaving  the  owners  of  $950.CCo 
stock  in  a  hopeless  minority.  Again  we  b£r« 
said  that  there  is  an  intimate  correlation  be- 
tween the  voting  right  and  the  stodEholder! 
liability.  It  becomes  conspicuous  when  con- 
sideration is  t)ald  to  the  latter  question.  V 
It  shall  be  said  tbat  in  this  corporation  a 
stockholder's  liability  Is  governed  by  the  pro- 
portionate number  of  shares  whlcb  be  owns, 
then  it  must  result  that  one  wbo  owns  > 
single  share  of  common  stock  is  subjected  ts 
the  same  liability  as  one  who  owns  a  single 
share  of  preferred  stock,  although  bis  invest- 
ment and  ownership  in  the  corporation  will 
be  but  one-twentieth  of  that  of  the  man  wbo, 
with  a  larger  holding^  Incurs  a  less  liability. 
Upon  the  other  hand,  If  it  be  said  that  se^ 
tion  322  is  to  be  construed  as  imposing  lU- 
blllty  in  proportion  to  the  ownership  of  tlu 
sub8cril>ed  capital  stock,  then  we  still  en- 
counter the  difficulty  that  the  owner  of  130 
of  the  capital  stock  has  a  voting  power  oolj 
one-twentieth  as  great  as  that  of  the  naa 
who  owns  but  a  single  dollar's  wortb  ot  cap- 
ital stock. 

The  truth  of  the  matter  Is  that  onr  stat- 
utes were  framed,  and  onr  decisions  under 
them  based,  upon  a  capitalization  represented 
by  shares  of  a  single  par  value.  Tbe  market 
trading  in  and  the  market  value  of  these 
shares  can  have  no  bearing  upon  tbe  con- 
struction of  the  statutes.  It  was  the  dear 
design  of  our  law  that  liability  should  be  im- 
posed In  proportion  to  the  ownersblp  of  tbe 
capital  stock,  and  where  the  shares  of  cap- 
ital stock  had  the  same  par  value  It  waa  i 
matter  of  Indifference  whether  the  law  de- 
clared that  the  llabUlty  should  be  in  propor- 
tion to  tbe  owned  shares  or  in  proportion  to 
the  owned  capital  stock.  The  law,  bowerer, 
uses  both  phrases.  When  it  oomes  to  a  stock- 
holder's voting  power  in  a  corporation  it  mar 
not  be  questioned  for  a  moment  but  that 
that  fundamental  rl^ht  to  vote  is  based  upon 
ownersblp  of  the  capital  stock  as  disttnguisli- 
ed  from  shares  and  not  merely  npon  shares, 
which  are  but  representatives  of  value.  And 
as  little  can  it  be  questioned  bat  tbat  the 
voting  power  should  be  given  to  tbe  stock- 
holders In  proportion  to  their  interest  in  the 
capital  stock  of  the  corporation. 

For  these  reasons  mandate  is  denied,  and 
tbe  writ  discharged. 

We  concur:  ANOELIiOTTI.  C.  X ;  SLOSS. 
X;   MELVIN,  X:,SHAW.  X;   LAWIX)R.  t. 
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(29  Cal.  A.  U7) 
SLTB  et  aL  r.  HUNT,  Judge  of  Superior 
Court     (Cir.  1773.) 

fDistrict  Court  of  Appeal,  First  District,  Oall- 

fomia.    Dec.  7,  1815.    Rehearing  Denied 

by  Supreme  Court  Feb.  3, 1916.) 

1.  ESzcxFnoNS,   Bnx   ov  «=»42— Delay   in 
Settlemicnt— Waivkb. 

Where  plaintiff  obtained  a  verdict  In  De- 
cember, 1913,  on  which  judgment  was  entered, 
and  defendant  moved  for  a  new  trial  and  per- 
fected an  appeal,  and,  within  the  time  allowed 
by  law,  prepared  and  served  a  proposed  bUl  of 
exceptions,  to  which  plaintiff  in  September, 
1914,  served  proposed  amendments  not  accepted 
by  defendants,  and  defendants  delivered  them, 
together  with  their  proposed  bill  of  exceptions, 
to  the  clerk  of  the  court  for  the  judge,  the  tak- 
ing up  of  the  settlement  in  March,  1916,  when 
counsel  for  both  parties  were  present  and  par- 
ticipating, without  objection  to  its  settlement, 
was  a  waiver  of  any  prior  delay  in  the  prepara^ 
tion  or  amendment  of  the  bill,  whichever  party 
was  responsible  ther^or. 

[Ed.  Note. — For  other  cases,  see  Exceptions, 
Bill  of,  Cent  Dig.  {  72;   Dec.  Dig.  iS=»^l 

2.  Exceptions,  Bnx  or  «=»41— SEtTUCiiENT 
— Lacexs. 

In  such  case,  where  the  court  then  suggest- 
ed that  counsel  try  to  agree  upon  the  amend- 
ments to  be  incorporated  in  the  bill,  and  report 
as  to  matters  on  wbldi  they  could  not  agree,  and 
counsel  for  plaintiffs  took  and  retained  the  orig- 
inal bill  with  the  proposed  amendments  during 
the  succeeding  four  months,  for  part  of  which 
time  the  court  was  in  vacation,  and  where  de- 
fendant put  the  matter  of  further  proceedings 
for  settlement  of  the  bill  on  the  calendar,  there 
was  no  SQch  laches  on  the  part  of  d^endant  as 
would  justify  the  court  in  refusing  to  settle 
the  bill  of  excq>tion8. 

[Ed.  Note. — For  other  cases,  see  Exceptions, 
Bffl  of.  Cent  Dig.  K  65-71;  Dec.  Dig.  <8=»41.1 

3.  ExcEPnoNS,  Bnx  o»  «=>41— Setti-kmicnt 

— BUBDEN. 

Ordinarily  the  burden  is  on  the  proponent 
of  a  bill  of  exceptions  to  bring  the  matter  of  its 
settlement  to  hearing  and  determination,  even 
after  he  has  left  it  with  its  amendments,  with 
the  clerk  for  the  judge. 

p!d.  Note.— For  other  cases,  see  Exceptions, 
Bill  of.  Cent  Dig.  i§  65-71;   Dec  Dig.  «=»41.] 

4.  Appkal  ahd  Ebbob  4=a2— Fendino  Mo- 
tion—Statute. 

Where  defendants  took  no  appeal  from  an 
order  denying  their  motion  for  new  trial  after 
verdict  although  they  appealed  from  the  judg- 
ment and  attempted  to  settle  their  bill  of  excep- 
tions, a  statutory  amendment  pending  such  ap- 
peal taking  away  the  right  of  an  independent 
appeal  from  an  order  denying  a  motion  for  a 
new  trial  and  substituting  a  provision  for  a 
review  thereof  on  the  appeal  from  the  judgment 
applied  so  as  to  entitle  defendants  to  the  bene- 
fit thereof;  as  laws  affecting  procedure  apply 
to  pending  cases  where  no  substantial  remedies 
are  impaired. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {f  3-7,  1882,  2421;  Dec. 
Dig.  «=>2.] 

Petition  by  Joseph  Slye  and  others  for  a 
writ  of  mandate  against  John  Hunt,  Jndge  of 
the  Superior  Court  of  the  City  and  County 
of  San  Francisco.     Writ  to  issue. 

Louis  H.  Ward  and  Robert  W.  Harrison, 
both  of  San  Francisco,  for  petitioners.  Har- 
old I.  Cruzan,  of  San  Francisco,  for  respond- 
ent 


PBB  CURIAM.  This  Is  an  application 
for  a  writ  of  mandate,  directed  to  the  judge 
df  the  superior  court  of  the  city  and  county 
of  San  Francisco,  requiring  him  to  proceed 
to  settle  the  bill  of  exceptions  and  state- 
ment in  the  case  of  Julia  A.  Roberts  et  aL  t. 
Joseph  Slye  et  aL  (No.  52138),  now  pending 
in  said  court 

The  facts  ot  the  case  as  they  appear  from 
the  petition  are  briefly  these:  The  said  ac- 
tion of  Roberts  et  al.  v.  Slye  et  al.  was  com- 
menced in  said  court  at  some  time'  during 
tbe  year  1913,  and  came  on|  for  trial  in  the 
month  of  December  of  that  year,  at  which 
trial  a  verdict  was  rendered  In  plaintiffs' 
favor  on  December  18,  1913,  for  the  sum  of 
$4,500,  upon  which  verdict  judgment  was 
entered  In  due  coarse;  that  notice  of  inten- 
tion to  move  for  a  new  trial  was  duly  given, 
and  that  within  60  days  after  said  .  judg- 
ment an  appeal  therefrom  was  perfected  to 
the  Supreme  Conrt  Thereafter,  within  the 
time  allowed  by  law  and  the  stipulations  of 
counsel,  defendants  prepared  and  served  a 
proposed  bill  of  exceptions,  embracing  a 
statement  of  the  case,  consisting  of  172  type- 
written pages,  to  which  the  plaintiffs  in  due 
course  prepared  and  served  their  proposed 
amendments,  numbering  143,  and  containing 
some  87  pages  of  typewriting.  Thereupon 
and  in  due  time  the  defendants  notified  the 
plaintiffs  of  their  nonacceptanoe  of  said 
amendments,  and  on  September  21,  1914,  de- 
livered the  same,  together  with  their  pro- 
posed bUl  of  exceptions,  to  tbe  clerk  of  the 
court  for  the  judge  thereof,  accompanied  by 
a  number  of  affidavits  upon  which  the  motion 
for  a  new  trial  was  to  be  made.  Thereafter 
from  various  causes  the  settlement  of  the 
bill  of  exceptions,  and  consequently  the  mo- 
tion for  a  new  trial,  were  delayed  for  several 
months,  but  finally  the  former  came  up  for 
hearing  on  March  24, 1915,  and  was  then  tak- 
en up  by  the  court,  counsel  for  both  parties 
being  present,  and  no  objection  to  the  settle- 
ment of  tbe  bill  of  exceptions  being  made. 
After  the  matter  of  tbe  settlement  bad  pro- 
ceeded for  some  time  the  judge  of  the  court 
requested  counsel  for  both  sides  to  confer 
and  attempt  to  agree  on  certain  of  the 
amendments  thereto,  and  report  to  him  as 
to  what  could  not  be  agreed  upon,  and  the 
further  hearing  of  tbe  matter  was  continued 
until  such  report 

It  appears  that  thereafter  four  months  or 
thereabouts  elapsed,  during  which  some  in- 
effectual efforts  were  made  by  respective 
counsel  to  come  to  an  agreement,  and,  these 
having  failed,  counsel  for  the  defendants 
caused  the  matter  of  the  settlement  of  the 
bill  to  be  again  placed  upon  the  calendar  of 
the  court  Thereafter  the  plaintiffs  moved 
tbe  court  to  dismiss  the  motion  for  new  trial 
on  the  ground  of  defendants'  laches  in  prose- 
cuting the  same.  The  matters  of  the  settle- 
ment of  the  bill  of  exceptions  and  of  the  mo- 
tion to  dismiss  were  upon  the  law  and  mo- 
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tlon  calendar  for  Angnst  20,  1915.  The 
court  granted  the  motion  to  dismiss  the  mo- 
tion for  a  new  trial  solely  upon  the  ground 
of  defendants'  laches  tn  procuring  the  settle- 
ment of  their  bill  of  exceptions,  and  a  few 
days  later  refused  to  settle  the  bill  of  ex- 
ceptions and  caused  the  same  to  be  dr(^ped 
from  its  calendar. 

[1]  We  think  the  judge  of  the  trial  court 
should  have  settled  the  defendants'  bill  of  ex- 
ceptions. Whatever  delays  there  may  have 
been  In  the  course  of  the  preparation,  pro- 
posal, or  amendment  of  the  bill  prior  to  the 
24th  day  of  March,  1915,  or  whoever  may 
have  been  responsible  for  such  delays,  the 
fact  that  on  said  last-named  day  the  Judge 
of  the  court  took  up  and  proceeded  with  the 
settlement  of  the  bill,  counsel  for  both  par- 
ties being  present  and  participating  in  such 
settlement  without  objection,  constitutes  a 
waiver  and  cure  of  previous  delays.  Hicks 
V.  Masten,  101  CaL  651,  653,  36  Pac.  130; 
Horton  v.  Jacks,  116  CaL  29,  35,  46  Pac.  920 ; 
O'Brien  v.  O'Brien,  124  Cal.  422,  425,  57  Pac. 
225. 

[2, 3]  On  said  March  24, 1916,  and  after  the 
Judge  and  counsel  had  made  some  progress 
toward  the  settlement  of  the  bill,  it  appears 
that  the  Judge  suggested  to  respective  coun- 
sel that  they  confer  in  an  attempt  to  agree 
upon  the  amendments  to  be  Incorporated  in 
the  bill,  and  that  they  should  at  some  time 
thereafter  report  as  to  such  matters  as  they 
might  not  be  able  to  agree  upon.  This  sug- 
gestion was  adopted;  counsel  for  the  plain- 
tiffs taking,  and  since  retaining,  the  original 
bill  with  its  proposed  amendments.  There  is 
some  dispute  as  to  who  was  responsible  for 
whatever  delay  'there  was  thereafter  and 
during  the  succeeding  four  months;  but  it 
appears  that  during  a  portion  of  that  time 
the  court  was  In  vacation.  It  is  true,  as  sug- 
gested by  plaintiffs'  counsel,  that  the  cases 
hold  that  ordinarily  the  burden  is  cast  upon 
the  proponents  of  a  bill  of  exceptions  to 
bring  the  matter  of  its  settlement  to  hearing 
and  determination  even  after  the  proponents 
of  the  bill  have  left  it,  with  its  amendments, 
with  the  clerk  for  the  Judge.  Miller  v.  Queen 
Ins.  Co.,  2  Cal.  App.  267,  83  Pac.  287,  and 
cases  dted.  The  present  case,  however,  pre- 
sents a  somewhat  different  situation.  Here 
the  Judge,  after  proceeding  some  distance  in 
the  performance  of  his  duty  In  the  way  of 
settling  the  bill,  referred  the  matter  to  both 
counsel  to  confer,  agree,  if  possible,  and  re- 
port back  such  matters  as  they  could  not 
agree  upon  to  the  Judge.  He  thus  constituted 
counsel  for  both  parties  in  a  sense  his  aids 
in  the  duty  which  was  prirnarily  his  own, 
and  by  so  doing  Invested  each  with  the  re- 
sponsibility of  reporting  back  to  him  their 
failure,  if  any,  to  agree  upon  the  bill;  and 
this,  we  think,  would  be  peculiarly  true 
when,  as  is  admitted,  plaintiffs'  counsel  took 
possession  of  the  partly  settled  bill  with  its 
amendments  and  retained  the  same  until  aft- 


er his  motion  to  dismiss  the  moUoD  for  a 
new  trial  had  been  made.  It  appears,  in  ad- 
dition, that  it  was  the  defendants'  counsd 
who  caused  the  matter  of  furtber  proceed- 
ings fi>r  the  settlement  of  the  bill  to  be  placed 
upon  the  calendar  prior  to  notice  of  0» 
plaintiffs'  motion  to  dismiss. 

We  think  these  admitted  facts  vaaia  it 
clear  that  there  was  no  such  lacbes  on  tba 
part  of  the  defendants  in  these  later  pro- 
ceedings subsequent  to  March  24.  1915,  as 
would  .suffice  to  justify  the  Judge  of  the 
court  in  refusing  to  settle  the  bill  of  exer- 
tions. 

[4]  It  is,  however,  contended  bj  plain- 
tiffs' counsel  that,  the  defendants  hSYliig  tak- 
en no  appeal  from  the  order  disndssii^ 
(which  was  equivalent  to  an  order  denying) 
their  motion  for  a  new  trial,  no  useful  par- 
pose  can  be  subserved  by  the  issaance  at 
this  writ,  to  which  the  defendants  re^iond: 
First,  that  they  are  entitled  to  use  the  bill 
of  exceptions  upon  their  appeal  from  the 
Judgment;  and,  second,  that  at  tbe  last  ses- 
sion of  the  Legislature  the'  law  goyemiag 
new  trials  and  appeals  was  so  amended  ta 
to  take  away  the  right  of  an  independent  ap- 
peal from  an  order  denying  a  motion  tor  a. 
new  trial,  but  substituting  a  provision  whidi 
permits  the  appellants  upon  their  appeal 
from  the  Judgment  to  have  reviewed  the  er- 
rors, if  any,  of  the  trial  court  in.  denying 
their  motion  for  a  new  trial.  The  plaintiff, 
however,  argues  that  these  amendments  an 
not  to  be  construed  as  affecting  pending,  bnt 
undetermined,  motions  for  a  new  trial  at  tbe 
time  the  law  took  effect.  No  antborlty  u 
cited  in  support  of  this  contention;  and  we 
are  satisfied  that  the  rule  is  well  settled  tbst 
such  changes  in  the  law  affecting  procedure 
apply  to  cases  pending  and  conditions  exist- 
ing at  the  time  the  statutes  take  effect  where 
no  substantial  remedies  are  impaired.  This 
being  so,  the  defendants  are  entitled  to  have 
their  bill  of  exceptions  settled  and  to  what- 
ever benefits  they  may  derive  therefrom  up- 
on appeal  from  the  Judgment. 

It  Is  therefore  ordered  that  tbe  writ  issoe 
88  prayed  for  In  petitioners'  petttton. 


(»  Cal.  A.  lU) 

SWEET  V.  BICHVALE  LAND  CO.  et  *L 
(Civ.  1401.) 
(District  Court  of  Appeal,  Third  District.  Cal- 
ifornia.   Dec.  S,  1915.) 

1.  Vendob  and  Pubchaseb  «=>299— Reme- 
dies o»  Vendob  —  Becovebt  of  Liand  — 
Bight  or  Action. 

Where  a  contract  for  the  sale  of  realty  pro- 
vided that  the  buyer  should  forfeit  all  rilhts 
upon  his  failure  to  comply  with  its  terms,  soil 
that  the  owner  should  be  released  from  all  obb- 
gation  at  law  or  in  equity  to  convey,  and  •  pay- 
ment of  $600  due  under  the  contract  was  not 
made  by  the  assignee  of  the  buyer  in  possession, 
whereupon  the  owner^  demanded  payment  ot 
possession  of  the  premises,  both  of  which  vfn 
refused,  and  possession  unlawfully  withfacM 
from  the  owner,   who  had  complied   and   was 
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-eady  and  willing  to  comply  with  all  the  terms 
>f  the  contract,  such  owner  had  a  cauee  of  ac- 
ion  in  ejectment. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Die  H  837-842;    Dec.  Dig. 
5=5»2»9.] 
I.  Pleading'  €=>208— Dbmubreb— Spicifica- 

TioN  OF  Objections. 

Where  defendants  demurred  to  the  com- 
>laint  on  the  ground  that  it  did  not  "state  suf- 
icient  facta  to  conatitate  a  cause  of  action" 
igainst  them,  and  that  the  complaint  joined 
'several  causes  of  action,"  the  demurrer  was 
nsufficient  as  failing  to  specifically  point  out 
he  misjoinder  of  causes  of  action  or  of  par- 
ies. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
>nt  Dig.  Si  613-519 ;    Dec.  Dig.  ®=»208.3 

t.  Plxadino    9=s208— DEafrTBSEB— Spxcifica- 

TiON  OP  Objections. 

Defendants'  demurrer  to  the  complaint  that 
t  was  "uncertain  and  ambiguous"  was  defec- 
:ive,  in  that  it  did  not  specifically  point  out  the 
incertainty  and  ambiguity. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
>nt.  Dig.  {§  613-519;    Dec  Dig.  «=>208.] 

L  Appeai,  and   Eerob   «s>1039— HABKiises 

EbBOB— MiSJOINDEB    OP    CAUSKS. 

Any  error  of  the  vendor  of  realty,  auing  the 
assignee  of  the  buyer  and  others  in  ejectment, 
in  joining  a  claim  for  a  monfey  judgment  for  the 
l>alance  due  on  the  contract  of  sale,  was  harm- 
less, where  he  waived  any  claim  for  such  money 
judgment. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Brror,  Cent  Dig.  H  4076-1088 ;  Dec;  Dig.  «=» 
1039.] 

5.  PLKADINa     €=>248  —  Ahendmbnt    afteb 

Submission— Pbophiett. 

In  an  action  of  ejectment  by  the  vendor  of 
realty  against  the  assignee  of  the  buyer  and 
others  to  recover  possession  upon  a  default  in 
payment,  the  allowance,  after  submission  of  the 
cause,  of  an  amendment  to  the  complaint,  which 
originally  showed  that  by  failure  of  defendants 
to  comply  with  its  terms  they  had  forfeited  the 
right  to  possession  of  the  land,  which  alleged 
that  the  contract  provided  that,  in  the  event  of 
a  failure  to  comply  with  its  terms,  the  buyer 
should  forfeit  all  right  to  the  property,  and  the 
render  be  released  from  all  obligation  in  law 
or  equity  to  convey,  was  not  improper,  since 
the  amendment  did  not  change  the  cause  of  ac- 
tion of  the  complaint,  while  the  court  may  allow 
m  amended  complaint  to  be  filed  to  conform 
nrith  the  proof  even  after  submission  of  the  case, 
though  under  such  permission  plaintiff  may  not 
Ue  an  amended  complaint  stating  new  causes  of 
action  distinct  from  those  contained  in  the  orig- 
inal complaint 

[Ed.  Note. — For  other  cases,  see  Pleading, 
Cent  Dig.  f§  686,  687,  689-706,  708%,  709; 
Dec.  Dig.  <g=>248.J 

i.  Pleading  ®=>238— Amendment- afteb  Sub- 

MISSION-^NOTICE  TO   ADVEBSE  PABTT. 

The  fact  that  defendants  Iiad  but  one  day's 
Dotice  of  the  allowance  of  a  formal  amendment 
to  the  complaint  after  submission  of  the  cause, 
which  amendment  was  otherwise  proper,  was  of 
DO  consequence. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  f{  602.  620-625;    Dec.  Dig.   «=» 

7.  Verdob  and  PaBCHASBB  ^=>299  —  Rem- 
edies OF  Vendob— Action  fob  Possession 
—Judgment. 

In  ejectment  by  the  vendor  of  realty  against 
the  assignee  of  the  buyer  and  others  upon  de- 
fault in  payment,  where  the  contract  provided 
that  a  default  in  any  of  the  terms  should  work 


a  forfeiture,  judgment  for  the  plaintiff  for  pos- 
session of  the  property  necessarily  involved 
judgment  of  forfeiture  by  defendants,  since  the 
defendants'  failure  to  make  a  payment,  forfeit- 
ing their  right  to  possession,  was  such  a  de- 
fault as  forfeited  all  their  rights. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  g}  837-842;  Dec.  Dig. 
<8»29d.] 

8.  Costs  «=>47— Pxbson  Liablk. 

In  ejectment  by  the  vendor  of  realty  against 
the  assigrnee  of  the  buyer  and  others  upon  de- 
fault in  payment,  where  the  complaint  stated  no 
cause  of  action  against  a  defendant  which  had 
and  claimed  no  interest  in  the  property,  judg- 
ment for  costs  against  such  defendant  was  im- 
proper. 

[Ed.  Note.— For  other  cases,  see  Costs,  Cent 
Dig.  it  185-191 ;   Dec.  Dig.  «=a47.] 

9.  Appeai,  ard'Ebbob  «=>417— Notiob  or  Af- 

PEAIy— SUFFICIENCT. 

In  ejectment  by  the  yendor  of  realty  against 
the  assignee  of  the  buyer  and  others  upon  de- 
fault in  payment,  though  the  notice  of  appeal 
was  not  several  m  form,  under  the  prevailing 
liberal  practice  as  to  such  matters,  it  was  suf- 
ficient as  an  appeal  by  a  defendant  against 
whom  the  plaintiff  stated  no  cause  Of  action, 
and  who  claimed  no  interest  in  the  property, 
from  the  portion  of  the  judgment  awarding  costs. 
[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  2140-2148;  Dec.  Dig.  «=» 
417.] 

Appeal  from  Superior  Court,  Butte  Coun- 
ty;  H.  D.  Gregory,  Judg^ 

Action  by  Lucy  A.  Sweet  against  the  Rich- 
vale  Land  Company  and  others.  From  a 
Judgment  tor  plaintiff,  defendants  appeal. 
Judgment  affirmed,  except  as  to  costs  against 
the  named  defendant 

J.  Oscar  Goldstein,  of  Cblco,  for  appel- 
lants.   J.  B.  King,  of  Grldley,  for  respondent 

BURNETT,  J.  The  action  to  In  ejectment. 
The  basis  of  the  controversy  Is  an  executory 
contract  of  sale,  the  parties  thereto  being 
plaiDtiS  and  one  B.  A.  Rlilneamith,  the  lat- 
ter's  interest  therein  haying  passed  by  regu- 
lar assignment  to  one  John  S.  Hastings.  The 
complaint  alleges  ownership  and  the  right  of 
possession  of  the  property  in  plaintiff;  that 
on  the  Ist  day  of  October,  1912,  said  Rhine- 
smith  and  plaintiff  entered  into  a  contract 
of  sale  and  purchase  of  said  land  (setting 
out  said  contract) ;  "that  ubder  said  con- 
tract said  defendant  took  possession  of  said 
premises;  that  said  contract  provides  that, 
In  event  of  a  failure  to  comply  with  the 
terms  of  said  contract,  defendants  forfeit  all 
right  to  said  property,  and  said  plaintiff  is 
released  from  all  obligation  In  law  or  equity 
to  convey  said  property."  Then  foll&w  al- 
legations of  the  various  assignments  of 
Rhinesmith's  interest  terminating  in  said  ae- 
fendant  John  S.  Hastings,  "who  is  now  in 
I>os8es8lon  of  said  premises."  It  further  ap- 
pears that  a  payment  of  $600  due  under  said 
contract  on  October  1, 1914,  together  with  in- 
terest on  deferred  payments,  was  not  made; 
that  demand  was  made  for  said  payment  or 
possession  of  the  premises,   but  that  both 
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were  refased  tmi  defendant  "unlawfully 
withholds  possession  of  said  premises  from 
plalntUT;  that  plaintiff  has  complied  and  Is 
ready  and  willing  to  comply  with  all  the 
terms  of  said  contract" 

[1]  That  a  cause  of  action  in  ejectment  Is 
thus  stated  Is  entirely  clear,  and  the  proposi- 
tion needs  no  elaboration.  It  is  sufficient  to 
refer  to  Halle  t.  Smith,  128  CaL  415,  60  Pac. 
1032;  Gervaise  ▼.  Brooklns,  156  Cal.  103, 
103  Paa  329;  Bhnplre  Investment  Co.  t. 
Mort  (Sup.)  153  Paa  236.  The  general  de- 
murrer of  defendants  was  therefore  proper- 
ly overruled. 

[2, 3]  Defendants  also  contend  that  there 
was  a  misjoinder  of  two  causes  of  action, 
that  la,  for  the  recovery  of  the  possession  of 
the  realty,  and  also  of  the  amount  of  mon- 
ey due  under  the  contract ;  furthermore,  that 
defendant  Blchvale  Land  Company  was  im- 
properly made  a  party  defendant  to  the  ac- 
tion. The  demurrer,  however,  was  as  fol- 
lows: 

"The  defendants  Richvale  Land  Compajiy 
and  John  S.  Hastinga,  appearing  herein  by  their 
attorney,  J.  Ogcar  Goldstein,  demur  to  the  com- 
plaint herein  upon  the  grounds :  First,  that  the 
complaint  does  not  state  sufficient  facta  to  con- 
stitute a  cause  of  action  against  the  defendants 
herein ;  second,  that  the  complaint  joins  sever- 
al causes  of  action  in  one  complaint  and  is  un- 
certain and  ambiguous." 

Of  course,  if  said  defendants  Intended  to 
rely  upon  a  misjoinder  of  causes  of  action 
or  of  parties,  it  should  have  been  specifically 
pointed  out  by  the  demurrer.  Their  effort  in 
that  regard  was  equally  defective  as  their 
assignment  of  uncertainty  and  ambiguity. 
It  may  be  said  also  that,  if  a  demurrer  had 
been  Interposed  on  behalf  of  said  company 
alone,  it  probably  would  have  been  sustain- 
ed. It  Is  apparently  true  that  no  caiise  of 
action  was  stated  against  it,  but  the  demur- 
rer was  a  Joint  one  on  the  part  of  said  com- 
pany and  Hastings.  So  also  In  the  subse- 
quent proceedings  they  were  treated  by  their 
attorney  as  sustaining  the  same  relation  to 
plaintiff  and  to  the  cause  of  action,  and  that 
the  complaint  and  the  evidence  were  suffi- 
cient as  against  HastingB  there  can  be  no 
kind  of  doubt 

[4]  Another  thing  to  he  stated  is  that  plain- 
tiff waived  any  claim  for  a  money  Judgment, 
In  fact  eliminating  that  feature  altogether 
from  the  case.  So  that,  if  we  concede  that 
there  was  error  in  mlsjoining  the  said  two 
causes  of  action,  it  is  quite  apparent  that  it 
was  entirely  without  prejudice. 

[B,  6]  One  or  two  other  considerations  re- 
main to  be  noticed  briefly.  After  the  cause 
was  submitted  the  court  allowed  an  amend- 
ed complaint  to  be  filed  to  conform  to  the 
proof,  and  it  is  contended  by  appellants  that 
thereby  the  cause  of  action  was  changed. 
But  in  this  they  are  entirely  mistaken.  It 
is  admitted  by  appellants  that: 

"The  court  had  the  right  and  power  to  allow 
an  amended  complaint  to  be  filed  to  conform 
with  the  proof,  even  after  aubmission  of  the 
case." 


This  practice  has,  indeed,  been  approved 
many  times  by  the  appellate  courts.  It  has. 
however,  been  held  that  under  sach  permls- 
siou: 

Plaintiff  "is  not  entitled  to  file  an  amended 
complaint  containing  statements  of  new  and 
distinct  causes  of  action  not  contained  in  the 
original  complaint."  Bowman  v.  Wohlke,  16<J 
Cal.  121,  135  Pac.  37,  Ann.  Cas.  1915B,  1011. 

But  a  comparison  of  the  original  with  the 
amended  complaint  here  shows  conclusively 
that  no  new  cause  of  action  was  introduced 
by  the  latter.  The  only  change  of  any  mo* 
ment  was  In  adding  the  allegation: 

"That  said  contract  provides  that  in  event  of 
a  failure  to  comply  with  the  terms  of  said  con- 
tract that  defendants  forfeit  all  right  to  said 
property  and  said  piaintiS  is  released  from  all 
obligations  in  law  or  equity  to  convey  said  prop- 
erty." 

This  did  not  change  nor  affect  the  cause  of 
action.  The  original  complaint  showed  that 
this  contract  had  been  executed,  and  that  by 
failure  of  appellants  to  comply  with  its  terms 
they  had  forfeited  the  right  to  the  posses- 
sion of  the  land.  Indeed,  the  cause  of  ac- 
tion was  grounded  upon  this  failure  to  pay 
the  installments  as  required  by  said  contract, 
and  all  that  could  be  said  is  that  the  amend- 
ed complaint  stated  the  canse  of  action  some- 
what more  fully  than  the  origlnaL  The 
truth  is,  as  we  conceive  It,  that  there  was  no 
necessity  for  filing  the  amended  complaint, 
but  It  did  no  harm;  neither  was  it  of  aoy, 
consequence  that  appellants  had  only  ooe 
day's  notice  of  it  Indeed,  appellants  seem 
to  have  relied  upon  said  contract,  as  they  in- 
troduced it  in  evidence,  and,  of  course,  they 
were  not  prejudiced  by  an  amendment  to 
the  complaint  which  simply  added  a  formal 
allegation  of  one  of  the  terms  of  said  con- 
tract 

[7]  As  to  the  Judgment  of  forfeiture  by  ap- 
pellants of  all  rights  under  the  contract,  it 
may  be  said  that  it  was  necessarily  involved 
in  the  Judgment  for  possession.  The  rig^t 
of  possession  depended  upon  the  question 
whether  appellants  had  complied  with  or  vi- 
olated the  terms  of  said  contract.  And  bav- 
Ing  found  that  the  payments  had  not  been 
made  as  provided,  it  necessarily  followed, 
under  the  agreement  itself,  that  the  contnct 
was  forfeited,  and  therefore  the  right  of  pos- 
session of  the  l«ind  destroyed.  The  two  con- 
siderations were  inseparably  connected  and 
the  determination  of  one  necessarily  involv- 
ed the  other,  although  the  essential  purpose 
of  the  action  was  to  secure  the  possession  ot 
the  land. 

[8, 1]  The  only  part  of  the  Judgment,  It 
may  be  said,  of  which  the  Richvale  Land 
Company  can  complain  is  that  awarding 
costs  to  the  extent  of  $24.20.  This  seems  to 
be  unwarranted,  since  the  complaint  reallv 
states  no  cause  of  action  against  said  de- 
fendant and  the  evidence  shows  that  said 
company  had  and  claimed  no  interest  in  or 
to  said  property.  The  notice  of  appeal  U 
somewhat   defective,   not   being   several  in 
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form,  but,  under  the  'liberal  practice  prevail- 
ing now,  we  tbtnk  it  sbould  be  Iield  sufficient 
as  an  appeal  by  said  company  from  said  por- 
tion of  the  Judgment 

The  judgment  for  costs  against  said  Rich- 
vale  Land  Company  is  therefore  reversed, 
and  in  other  respects  the  Judgment  is  af- 
firmed. 

We  concur:    CHIPMAN,  P.  J.;  HART,  J. 

<29  Cal.  A-  82)  , 

TJIiM  V.  PRATHER  et  aL    (Civ.  1416.) 
(District  Court  of  Appeal,  Third  District,  Cal- 
ifornia.   Dec.  1,  1916.) 

1.  Appeai.   and   Ebhob   ®=»544— Record   on 

APPEAlr— SUFFICIENCT. 

In  an  action  for  a  partnersliip  accounting, 
the  court  appointed  a  receiver  upon  plaintiffs 
prayer  therefor.  The  transcript  on  appeal  from 
the  order  of  appointment  contained  only  the 
complaint,  the  order,  and  the  notice  of  appeal, 
but  no  bill  of  ezceptiona  The  order  of  appoint- 
ment recited  that  it  appeared  from  the  com- 
plaint that  plaintiff  had  a  cause  of  action  and 
that  the  property  was  in  danger  unless  a  re- 
ceiver ahould  be  appointed.  Beld  that,  even  if 
it  were  conceded  that  the  complaint  was  insuffi- 
cient to  warrant  the  appointment  of  a  receiver, 
the  record,  in  the  absence  of  a  bill  of  exceptions 
or  other  snowing  as  to  the  proceeding  had,  was 
insufficient  to  present  on  appeal  the  question  of 
the  propriety  of  the  appointment. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  »  2412-2415,  2417-2420, 
2422-2426,  2428,  2478,  2479;  Dec.  Dig.  «=> 
544.] 

2.  Appeai,  and  Ebbob  ®=»920— Scope  of  Re- 
view—Discretiok   or  Tbiai,  CoxTKr— Piae- 

BITMFTIONB. 

In  the  absence  of  an  affirmative  showing 
that  the  court  abused  its  discretion  in  appoint- 
ing a  receiver  pendente  lite  in  an  action  for  a 
partnership  accounting,  it  will  be  presumed  that 
the  court's  action  was  regular,  and  that  the 
order  was  made  on  a  sufficient  showing  of  facts, 
though  the  facts  alleged,  taken  alone,  might  not 
warrant  the  appointment 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §{  3714-3721 ;  Dec  Dig.  «=» 
920.] 

S.  Affkai,  and  Ebbob  «s»634^Scopb  of  Re- 
viBW— Motion  to  Dismiss— Affibmancb. 
Where  the  court  acquires  jurisdiction  of  a 
cause  on  appeal  by  the  fiUng  of  the  notice  of  ap- 
peal, and  the  record  brought  up  fails  to  show  on 
a  mere  inspection  that  the  appellant  is  entitieJ 
to  relief,  the  cause  must  on  motion  to  dismiss 
be  affirmed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {{  2775,  2829;  Dec  Dig.  <S=> 
634.] 

Appeal  from  Superior  Court,  Siskiyou 
County;  James  F.  Lodge,  Judge. 

Action  by  John  W.  tJlm  against  Clarence 
M.  Prather  and  another.  From  an  order 
appointing  a  receiver,  defendants  appeal. 
Affirmed. 

Taylor  &  Tebbe,  of  Yreka,  for  appellants. 
B.  E.  Collier  and  Tapscott  &  Tapscott,  all 
of  Yreka,  for  respondent 

HART,  J.  The  plainttfT  brought  this  ac- 
tion for  an  acconntlng  and  thereby  a  detei^ 


mlnatlon  and  adjudication  of  the  amount 
to  which  <  the  parties  to  this  action  are,  re- 
spectively, entitled,  by  reason  of  an  agree- 
ment of  copartnership  entered  Into  by  and 
between  said  parties  on  the  1st  day  of  June, 
19()9.  Besides'  praying  for  an  accounting, 
the  complaint  asks  that  a  receiver  to  act 
pendente  lite  be  appointed  by  the  court  to 
take  charge  of  the  partnership  property  and 
assets,  "to  properly  protect  and  care  for  the 
same,  and,  as  soon  as  practicable  and  for 
the  best  Interests  of  all  concerned,  market 
the  aforesaid  property,  and  the  whole  there- 
of, tinder  the  directions  of  the  court,  account- 
ing to  this  court  herein,  for  the  proceeds 
thereof."  The  court,  accordingly,  made  an 
order  appointing  a  receiver,  naming  one  Par- 
shall  as  such,  said  receiver  Immediately 
qualifying  as  such  by  taking  the  oath  of  of- 
fice and  entering  Into  and  filing  an  undertak- 
ing, with  approved  sureties.  In  the  sum  of 
$6,000,  the  amount  fixed  by  the  court  This 
appeal  is  brought  here  by  the  defendants 
from  the  order  appointing  the  receiver. 

The  complaint  discloses  that  the  plaintifT, 
a  resident  of  Chicago,  was  the  owner  of  a 
2,0(XX-aore  tract  of  land  in  Siskiyou  county, 
this  state,  and  also  owned  farming  imple- 
ments and  other  personal  property,  which 
were,  at  the  time  the  copartnership  agree- 
ment was  entered  Into,  situated  on  said  land ; 
that  defendants  were  also  the  owners  of 
certain  farming  Implements  and  other  per- 
sonal property  suitable  for  farming  pur- 
poses; that,  by  the  agreement  referred  to, 
the  defendants  were  to  take  possession  of 
said  land,  together  with  the  personal  prop- 
erty belonging  to  both  parties,  and  were  to 
operate,  farm,  and  manage  said  ranch  for 
the  mutual  interest  and  benefit  of  the  par- 
ties for  the  period  beginning  with  the  1st 
day  of  ^une,  1909,  and  ending  on  the  30th 
day  of  September,  1913;  that  the  returns 
to  come  from  the  operation  of  the  ranch  by 
the  defendants  as  a  stock  and  bay  ranch 
should,  after  the  payment  of  all  necessary 
expenses  In  conducting  the  business  of  the 
ranch  and  of  the  money  used  In  buying  ad 
ditlonal  stock,  tools,  Implements,  etc.,  and 
the  payment  of  the  principal  and  Interest  of 
any  borrowed  money  or  capital  used  in  the 
business,  be  divided  equally  between  the  par- 
ties, either  in  money  or  property.  It  was 
further  agreed  that  the  parties  of  the  second 
part  (defendants)  "shall  have  the  right  and 
privilege  of  using  not  to  exceed  seventy-five 
dollars  per  month,  during  each  month,  oi 
funds  produced  hereunder,  toward  defray- 
ing their  family  expenses,  which  shall  be 
charged  against  them  and  against  their  In- 
terest herein,"  etc. 

The  complaint  alleges  that  It  was  mutually 
stipulated  and  agreed  by  the  parties  to  said 
agreement  that  the  certain  pei&onal  proper- 
ty heretofore  referred  to  and  separately 
owned  by  the  parties  was,  as  soon  as  the 
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agreement  was  signed,  to  become  the  Joint 
property  of  the  first  and  second  parties  to 
said  agreement  and  be  equally  owned  by 
them  half  and  half,  and  that  any  amount 
due  or  furnished  by  the  one  party  over  the 
amount  furnished  by  the  other  should  be 
considered  as  money  loaned  by  such  party 
to  the  coparties,  and  should  draw  Interest 
at  the  rate  of  6  per  cent  per  annum  and 
should  be  a  first  lien  against  such  joint  prop- 
erty and  payable,  principal  and  interest, 
from  the  joint  sales  of  such  property,  or  of 
the  proceeds  of  the  ranch,  "and  that,  among 
the  terms  of  said  ag^reement,  any  party  there- 
to contributing  any  amount  in  excess  of  the 
amount  furnished  by  the  other  party  should 
be  considered  as  having  loaned  the  copar- 
ties such  amount,  and  same  should  be  treat- 
ed as  abore  specified."  The  complaint  fur- 
ther alleges  that  the  plaintiff,  under  the  pro- 
visions of  the  said  agreement,  has  received 
the  total  sum  of  $1,620,  only,  and  that,  ex- 
cepting a  lot  of  aUalfa  seed  of  the  value  of 
$73.80,  he  has  never  received  any  other  or 
additional  amount  as  his  share  of  the  pro- 
ceeds of  the  said  agreement  or  the  profits 
derived  from  the  operation  of  said  ranch; 
that  the  amount  of  the  advances  made  by  the 
plaintiff  under  the  said  agreement  during  the 
Ufe  thereof,  including  Interest  thereon  at 
the  rate  of  6  per  cent,  per  annum,  is  the  sum 
of  13,289.70;  that  the  amount  received  by 
the  defendants  under  the  provision  of  the 
agreement  allowing  them  the  privilege  of 
using  the  sum  of  $76  per  month  during  each 
month  out  of  the  funds  produced  on  the 
ranch  is-  the  sum  of  $3,850,  and  that  no  por- 
tion of  aald  sum  has  been  paid  by  the  de- 
fendants or  either  of  them  to  said  coparties, 
"or  at  all";  that  the  said  agreement  and 
the  term  of  the  life  thereof  expired  on  the 
SOth  day  of  September,  1913,  and  prior  to  the 
filing  of  the  complaint  herein;  that  the 
plaintiff,  prior  to  that  date,  notified  the  de- 
fendants that  he  desired  a  full  and  complete 
settlement  at  the  expiration  of  the  term  of 
said  agreement  of  all  transactions  had  there- 
under, "and  at  the  expiration  of  said  term 
of  said  agreement  said  plaintiff  personally 
requested  said  defendants  and  each  of  them 
to  comply  therewith,  but  said  defendants 
then  refused,  and  ever  since  said  last-men- 
tioned date  have  refused  so  to  do."  It  is 
alleged  that  the  defendants  have  removed 
from  the  aforesaid  ranch  a  large  portion  of 
the  joint  property  of  said  parties  to  the 
aforesaid  agreement,  without  the  consent 
of  the  plaintiff,  "and  said  plaintiff  is,  at 
this  time,  without  definite  knowledge  as  to 
the  status,  on  September  30,  1913,  or  at  any 
time  since  said  last-mentioned  date,  of  the 
business  transacted  under  and  in  pursuance 
to  the  aforesaid  agreement;  •  •  •  that 
by  reason  of  the  failure,  neglect,  and  refusal 
of  said  defendants  and  of  each  of  them  to 
render  to  said  plaintiff  the  statements  and 
reports  contemplated  by  the  aforesaid  agree- 


ment, said  plaintiff  I«  uiable  to  ascertain 
the  true  condition  of  affairs  of  the  respective 
parties-  to  said  agreement  on  September  30, 
1913,  or  since  said  date." 

[1]  It  is  contended  by  the  defendants  that 
the  case  made  by  the  complaint,  a  substan- 
tially correct  statement  of  whose  averments 
is  above  given,  is  not  sufiiclent  to  have  aa- 
thorized  the  court,  under  the  terms  of  sec- 
tion 664  of  the  Code  of  Civil  Procedure,  to 
appoint  a  receiver  to  take  charge  of  the 
property  involved  in  this  controversy  and  to 
dispose  of  the  same  as  specified  in  the  order 
under  the  directions  of  the  court.  This  con- 
tention assumes,  of  course,  that  the  order 
appointing  the  receiver  was  wholly  predi- 
cated on  the  ex  parte  showing  made  by  the 
complaint ;  but  we  cannot  say,  from  the  rec- 
ord before  us,  that  such  was  the  case,  or 
that  there  were  not  other  facts  presented  to 
the  court  in  the  proceeding  than  those  ap- 
pearing In  the  complaint 

There  is  no  bill  of  exceptions  In  the  tran- 
script on  appeaL  Embodied  in  the  transcript 
are  the  following  papers  and  proceedings 
only:  The  complaint;  the  order  appointing 
a  receiver;  the  oath  of  the  receiver;  the 
bonds  of  that  officer;  the  notice  of  appeal 
from  the  order  appointing  a  receiver ;  and  a 
stipulation  by  the  attorneys  of  the  respective 
parties  allowing  the  defendants  additional 
time  over  that- prescribed  by  law  for  prepar- 
ing and  serving  the  transcript  on  appeaL 
Embodied  in  the  transcript  is  also  the  cer- 
tificate of  the  clerk  of  the  court  in  which  ba 
declares  that  "the  foregoing  transcript  con- 
tains full,  true,  and  correct  copies"  of  the 
above-enumerated  documents,  papers,  pro- 
ceedings, notice  of  appeal,  stipulation,  etc.  It 
does  not  appear  from  the  clerk's  certificate 
or  otherwise  from  the  transcript  that  tbe 
court,  in  the  appointment  of  the  receiver, 
acted  solely  upon  or  at  aU  considered  the  dis- 
closures made  by  the  complaint  relative  to 
the  joint  property  of  the  parties  or  its  situa- 
tion, except  in  so  far  as  the  complaint  dis- 
closed that  a  cause  of  action  existed  in  favor 
of  the  plaintiff  and  the  nature  of  such  ac- 
tion ;  nor  is  it  made  to  appear  by  the  tran- 
script whether  the  court  did  or  did  not  take 
oral  testimony  or  receive  affidavits  or  deposi- 
tions in  support  of  the  application.  In  brlet, 
there  is,  as  stated,  no  bill  of  exceptions  in  tbe 
transcript  and  no  record  In  any  other  form 
authorizing  a  review  of  the  action  of  tbe 
court  in  appointing  a  receiver.  The  order 
appointing  a  receiver  itself  contains  the  only 
information  furnished  by  the  transcript  of 
the  proceedings  directly  culminating  In  tbe 
making  thereof,  and  it  cannot  be  determined 
therefrom  upon  what  evidence  or  considera- 
tions the  court  founded  its  order.  The  pre- 
amble of  the  order  recites  that  "it  appearing 
to  the  court  from  the  complaint  that  there 
exists  a  cause  of  action  in  favor  of  said  Jobn 
W.  Ulm  against  said  defendants,  Clarence  M. 
Prather  and  Mary  "L.  Prather,  and  that  there 
is  in  existence  certain  prox>erty  referred  to  IB 
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said  complaint  and  hereinafter  referred  to, 
(vhlch  Is  owned  Jointly  by  said  plaintiff  and 
said  defendants,  and  it  further  appearing 
that  the  aforesaid  property  Is  In  danger  of 
being  removed  and  the  rights  of  said  plaintiff 
therein  Jeopardized,  •  •  • "  and  here 
follows  the  order  appointing  one  W.  R.  Par- 
ahall  as  receiver.  Thus  it  will  be  noted  that, 
as  stated,  the  order  Itself  does  not  disclose 
the  nature  and  extent  of  the  proceedings 
leading  to  the  making  of  the  order,  or  what 
constituted  the  basis  of  the  court's  action  In 
making  it 

[2]  In  the  a'bsence  of  an  affirmative  show- 
ing that  the  court  abused  Its  authority  In  ap- 
pointing the  receiver,  the  due  regularity  of 
the  court's  action  In  that  regard  will  be  pre- 
sumed. In  other  words,  there  being  no  bill 
of  exceptions  or  other  record  showing  upon 
what  evidence  the  court  based  its  order,  the 
presumption  must  be  Indulged,  tn  support  of 
the  order,  that  the  court  had  before  It  facts 
sufficient  to  Justify  It  in  making  the  order, 
notwithstanding  that  the  facts  which  are  dis- 
closed by  the  complaint  might  not  themselves, 
taken  alone,  t)e  enough  to  warrant  the  ap- 
pointment of  a  receiver  under  section  564  of 
the  Code  of  Civil  Procedure. 

[3]  But  what  was  said  by  Chief  Justice 
Sullivan,  in  the  very  recent  case  of  Borges  v. 
Dunham  (Sup.)  146  Pac  1011,  Is  pecuUarry 
pertinent  to  the  record  before  as  and  is  deci- 
sive of  this  ccise: 

"If  we  consider  the  appeal  as  taken  under  the 
sld  method,  it  is  inetfectual  for  the  purposes 
uf  review,  because  it  contains  no  bill  of  excep- 
tions showing  what  papers  were  used  or  what 
evidence  was  introduced  on  the  motion.  If  we 
Eonsider  the  appeal  as  taken  under  the  provi- 
sions of  sections  053a,  953b,  and  053c  of  the 
Code  of  Civil  Procedure,  the  appeal  is  abortive, 
because  appellant,  after  filing  notice  of  appeal, 
took  no  further  steps  under  those  Code  sections 
to  procure  a  record  to  be  used  on  appeal.  For 
the  reasons  stated,  it  is  impossible  with  the  rec- 
ord before  us  to  review  the  order  appointing  the 
receiver.  As  the  filing  of  the  notice  of  appeal 
in  the  court  below,  treating  the  appeal  as  taken 
under  the  new  method,  conferred  jurisdiction 
upon  this  court,  and  as  a  mere  inspection  of  the 
record  shows  that  appellant  is  entitled  to  no  re- 
lief, the  proper  order  for  this  court  to  make 
in  response  to  the  motion  to  dismiss  is  to  affirm 
the  order  appointing  a  receiver.  Hibernia  Sav. 
&..  Loan  Soc  v.  Doran,  161  Cah  118  [118  Pac. 
526]." 

It  follows  from  the  foregoing  that  the  or- 
der appointing  the  receiver  must  be  affirmed, 
and  it  is  so  ordered. 


We   concur: 

NBrrr,  J. 


CHIPMAN,    P.    J.;     BUR- 


(29  Cal.  A.  97) 

WILLS  T.  B.  K.  WOOD  LUMBER  &  MILL 
CO.     (Civ.  1431.) 

(District  Court  of  Appeal,  Third  District,  Cal- 
ifornia.    Dec.  2,  1916.) 

1.  FnAUDtTLEirr  Conveyances  ®=»299— Suffi- 
ciENCT  OF  Evidence— TiTiB  of  Ckeditob. 
Evidence  in  a  wife's  suit  to  quiet  title  to 
property  hlleged  to  have  been  purchased  with 


her  money,  though  the  deed  was  made  to  her 
husband;  defended  on  the  ground  that  defend- 
ant purchased  the  property  at  execution  sale 
on  a  judgment  against  the  husband,  and  that, 
as  the  husband  was  insolvent  when  he  conveyed 
to  plaintiff,  the  conveyance,  was  fraudulent  as 
to  existing  creditors,  held  to  warrant  a  finding 
that  prior  to  the  conveyance  to  plaintiff  the  hus- 
band had  the  legal  title  unaffected,  so  far  as 
his  creditors  were  concerned,  by  any  equity  of 
his  wife  in  the  property. 

[Ed.  Note. — For  other  cases,  see  Fraudulent 
Conveyances,  Cent  Dig.  H  876-890;  Dec.  Dig. 
<S=s>299.] 

2.  Fbaudtjudnt  Conveyances.  *=»297— Suf- 
ficiency OF  Evidence  —  Insolvency  of 
Cbeditor. 

In  such  suit,  evidence  held  to  sustain  a 
finding  that  on  the  date  of  the  conveyance  to 
plaintiff  by  her  husband  be  was  insolvent 

[Ed.  Note. — For  other  cases,  see  Fraudulent 
Conveyances,  Cent  Dig.  f  891;  Dec  Dig.  ®=> 
297.] 

3.  judouent  <s=»781  —  judohent  libn 
Against  Geantob  as  Atcaohinq  to  Land 
—Homestead. 

Land  conveyed  by  a  husband  to  his  wife, 
without  consideration  and  in  fraud  of  creditors, 
was  subject  to  the  lien  of  a  subsequent  judg- 
ment against  the  husband  obtained  by  a  creditor, 
though  the  wife  has  filed  a  declaration  of  home- 
stead in  the  land. 

[Ed.  Note. — For  other  cases,  see  Judgment 
Cent  Dig.  $  1350;  Dec.  Dig.  <e=781.] 

4.  Bankbuptcy  ®=3207— Trustee's  Subbooa- 
TiON  TO  Lien— Action  by  Lien ob— Effect. 

Bankr.  Act  July  1,  1808,  c.  541,  |  67b,  30 
Stat  564  (U.  S.  Comp.  St  1913.  {  9651),  pro- 
vides that,  when  a  creditor  is  prevented  from 
enforcing  his  rights  as  against  a  bankrupt  debt- 
or, the  trustee  shall  be  subrogated  to  the  cred- 
itor's rights  for  the  benefit  of  the  estate;  seft 
tion  67c  dissolves  judgments  entered  within  foul- 
months  prior  to  the  filing  of  the  petition  in 
bankruptcy,  with  the  proviso  that  if  the  disso- 
lution of  such  lien  would  militate  against  the 
best  interests  of  the  estate  it  shall  not  be  dis- 
solved, but  the  trustee  shall  be  subrogated  and 
empowered  to  perfect  and  enforce  it  as  the  hold- 
er might  hove  done  had  not  bankruptcy  inter- 
vened; and  section  67f  provides  that  all  judg- 
ments against  an  insolvent  within  four  months 
prior  to  the  filing  of  a  petition  in  bankruptcy 
shall  be  void  in  case  he  is  adjudged  bankrupt, 
and  that  the  property  affected  thereby  shall  pass 
to  the  trustee  as  part  of  the  estate,  unless  the 
court  orders  the  right  under  such  judgment  pre- 
served for  the  benefit  of  the  estate,  whereupon  it 
shall  pass  to  the  trustee.  A  judgment  creditor, 
whose  lien  was  dissolved  by  the  debtor's  petition 
in  bankruptcy,  consented  to  the  trustee's  sul)- 
rogation,  and  ou  the  trustee's  petition  for  bu1>- 
rogation  for  the  benefit  of  the  estate  was  au- 
thorized to  prosecute  an  action  to  enforce  judg- 
ment in  the  name  of  the  trustee  and  for  the  ben- 
efit of  the  estate.  Held,  that  the  judgment  as  a 
preferential  lien  in  favor  of  the  creditor  was 
dissolved,  but  recognized  as  a  lien  for  the  benefit 
of  all  the  creditors. 

[Ed.  Note. — For  other  cases,  see  Bankruptcy, 
Dec.  Dig.  <S=«207.] 

6.  Bankbuptcy  ®=»207— Judgment— Subbo- 
qation  of  Tbustee— Suit. 

Although  the  order  in  such  proceeding  in 
terms  authorized  the  judgment  creditor  to  pro- 
ceed in  the  name  of  the  trustee  and  for  the 
benefit  of  the  estate  to  annul  the  bankrupt's  vol- 
untary conveyance  to  plaintiff,  his  wife,  it  au- 
thorized the  judgment  creditor  to  proceed  as  it 
might  deem  liest,  or  to  proceed  in  the  name  of 
the  trustee,  thongb  the  method  was  immaterial. 
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as  an;  favorable  result  would  Inure  to  the  trus- 
tee. 

[EM.  Note.— For  other  cases,  see  Bankruptc;, 
Dec.  Dig.  «=207.] 

6.  Bankbtiptct    €=3433— D18OHAROK— liiBNS. 

A  bankrupt's  discharge  releases  him  from 
personal  liability  only/  and  not  from  the  liens 
existing  against  his  property,  which  may  be 
enforced  after  his  discharge. 

[Ed.  Note. — For  other  cases,  see  Bankruptcy, 
Cent  Dig.  §§  808-823 ;   Dec.  Dig.  «S=>433.] 

7.  Fraudulent  Conveyances  «=s>277— Fbaud 
—Proof— Statute. 

Under  Civ.  Code,  f  8442,  making  a  trans- 
fer fraudulent  and  void  as  to  existing  creditors 
as  jnatter  of  law,  where  it  is  voluntary  or  with- 
out a  valuable  consideration  by  one  insolvent 
or  in  contemplation  of  insolvency,  proof  of  ac- 
tual fraud  is  not  necessary. 

[Ed.  Note. — For  other  cases,  see  Fraudulent 
Conveyances,  Cent  Dig.  H  799,  809-814;  Dec. 
Dig.  <&=>277.] 

8.  Appeal  and  Error  ®=>926— Presumptions 
— conbideration  op  improper  evidence. 

In  a  suit  to  quiet  title  as  against  defendant, 
elaiming  under  a  judgment  against  plaintiff's 
husband  obtained  on  the  ground  that  his  prior 
conveyance  to  plaintiff  had  been  in  fraud  of 
creditors,  where  the  court  allowed  the  husband 
to  testify  as  to  his  declarations  affecting  his  in- 
solvency on  the  date  of  his  conveyance  to  plain- 
tiff, and,  on  objection,  stated  that  his  declara- 
tions subsequent  to  such  conveyance  would  not 
be  considered,  it  would  be  presumed  on  appeal 
that  the  court  did  as  it  said  it  would  do. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  JS  1279,  2899.  3729,  3730, 
3735-3747;    Dec  D&.  <8=>928.] 

9.  Husband  and  Wife  «»69%  —  Married 
Woman— Separate  Estate. 

A  married  woman,  not  living  separate  and 
apart  from  her  husband,  and  having  no  claim 
I  in  her  own  right,  to  lands,  cannot  acquire  title 
to  it  as  her  separate  estate  by  adverse  posses- 
sion. 

[Ed.  Note.— For  other  cases,  see  Husband  and 
Wife  Cent  Dig.  H  294,  300;  Dec  Dig.  <S=» 
69Va-i 

Appeal  from  Superior  Court,  Marin  Coun- 
ty; Edgar  T.  Zook,  Judge. 

Action  to  quiet  title  by  Emily  Wills  against 
the  B.  K.  Wood  Lumber  &  Mill  Company. 
Judgment  for  defendant,  motion  for  new  trial 
denied,  and  plaintiff  appeals.  Judgment  and 
order  affirmed. 

Martin  Stevens,  of  San  Francisco,  for  ap- 
pellant Martlnelli  &  Greer,  of  San  Rafael, 
for  respondent. 

CHIPMAN,  P.  J.  PlalnUff  commenced  the 
action  to  quiet  her  title  to  a  certain  lot  situ- 
ated in  San  Anselmo,>  Marin  oonnty>  as 
against  the  claims  which,  It  is  alleged,  de- 
fendant makes  to  the  property.  Defendant 
answered,  denying  plaintiff's  ownership,  and 
denying  that  defendant's  claim  to  the  prop- 
erty is  without  right  Further  answering,  it 
alleges:  That  defendant  is  the  owner  and 
entitled  to  possession  of  the  property;  that 
on  October  8,  1906,  and  long  prior  thereto, 
plaintiff  and  one  Hamilton  Wills  were  and 
ever  since  hare  been  and  now  are  husband 
and  wife,  and  on  said  day  said  Hamilton 


Wills  was  the  owner,  seised  In  fee  and  in 
possession  of  the  whole  of  said  real  property; 
that  on  said  day  he  was  indebted  to  defend- 
ant in  the  sum  of  $4,432.72  for  goods,  wares, 
and  merchandise  theretofore  sold  and  deliver- 
ed by  defendant  to  Hamilton  Wills,  and-  hi 
addition  to  said  Indebtedness,  the  said  Hamil- 
ton was  also  Indebted  to  iUvers  oth^r  per- 
sons In  large  sums  of  money,  the  amount  of 
which  defendant  is  unable  to  state ;  that  on 
said  date,  and  for  a  long  time  prior  thereto, 
the  said  Hamilton  Wills  was  unable  to  pay 
his  debts  in  full  from  his  own  means  as  the 
same  became  due  in  the  ordinary  course  of 
business,  and  was  insolvent,  all  of  which  was 
well  known  to  plaintiff;  that  on  said  day  said 
Hamilton  Wills,  while  so  indebted  and  so  hi- 
solvent,  "and  with  full  purpose  and  intent  to 
hinder,  delay,  and  defraud  his  creditors,  and 
particularly  this  defendant,  and  designlog  to 
cheat  his  creditors,  and  particularly  this  de- 
fendant, did  voluntarily  and  without  vahia- 
ble  consideration  make,  execute,  and  deliver 
to  plaintiff  a  conveyance  transferring  to 
plamtiff  all  of  said  real  property";  that  on 
February  12,  1908,  there  was  still  due  from 
said  Hamilton  Wills  to  defendant  on  account 
of  said  indebtedness  of  $4,432.72  a  balance  of 
$2,680.82,  and  that  thereupon,  upon  said  last- 
named  day,  defendant  commenced  an  action 
against  said  Hamilton  Wills,  In  the  superior 
court  of  said  county,  to  recover  said  balance ; 
that  on  June  25,  1908,  a  Judgment  was  duly 
given,  made,  and  entered  in  said  action  in  fa- 
vor of  defendant  and  against  said  Hamilton 
Wills  for  said  balance,  together  with  $13.50 
costs  of  suit,  which  said  judgment  was  duly 
docketed  in  the  office  of  the  county  clerk  of 
said  county;  that  on  the  31st  day  of  October, 
1910,  a  writ  of  execution  was  duly  Issued  out 
of  said  court  in  said  action,  directed  to  the 
sheriff  of  said  county,  who  did,  after  due  pro- 
ceedings had  according  to  law,  duly  sell  all 
of  said  premises  to  the  defendant  and  that  a 
certificate  of  sale  was  duly  issued  by  said 
sheriff  to  this  defendant,  and  thereafter,  on 
January  12,  1912,  said  sheriff  duly  executed 
and  delivered  to  this  defendant  a-  deed  con- 
veying all  of  said  property,  which  said  deed 
was  duly  recorded  on  January  19,  1912,  and 
ever  since  said  12th  day  of  January,  1912, 
this  defendant  has  been  and  now  is  the  own- 
er of  all  said  property  and  entitled  to  pos- 
session thereof. 

The  court  found  the  facts  substantially  as 
alleged  In  the  answer,  and  as  conclusions  of 
law  found  that  the  transfer  of  said  property 
by  said  Hamilton  WUIs  to  plaintiff  on  October 
8,  1906,  "was  fraudulent  and  void  as  to  this 
defendant,"  that  plaintiff  take  nothing  by 
her  complaint,  and  "that  defendant  is  enti- 
tled to  the  judgment  and  decree  of  this  court 
that  It  is  the  owner  of  and  entitled  to  the 
possession  of  all  of  said  real  property,"  etc. 
Judgment  was  accordingly  entered  for  de 
f endant,  from  which,  and  from  the  order  de- 
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nylng  her  motion  for  a  new  trial,  plaintiff 
appeala. 

Plaintiff  testified: 

"I  am  the  owner  of  the  property  described  in 
the  complaint  herein.  I  acquired  said  property 
in  1905,  and  went  into  possession  thereof  in 
September,  1905,  and  went  to  live  upon  the 
property  at  that  time.  At  that  time  I  had  up- 
on the  property  a  little  shack  that  cost  about 
^200.  Ever  since  September,  1905,  I  have  been 
living  upon  that  property  with  my  -husband. 
Nobody  but  myself  has  been  in  possession  of 
that  property  since  September,  l605.  I  have 
paid 'all  of  the  taxes  which  have  been  levied  up- 
on the  property  since  September,  1005,  and  dur- 
ing all  that  time  I  have  been  in  the  exclusive  po»- 
sessioB  of  that  property.  I  paid  $400  for  the 
lot" 

There  was  received  In  evidence  on  the  part 
of  plaintiff  a  declaration  of  homestead  by 
plaintiff,  In  due  form,  of  date  Jnly  7,  1908, 
duly  acknowledged  and  recorded  on  that  day, 
"for  the  Joint  benefit  for  myself  and  hus- 
band." The  value  of  the  property  was  "esti- 
mated to  be  15,000."  On  cross-examination 
she  testified: 

"I  acquired  the  property  in  June  or  July, 
1905,  from  Mr.  Crolier.  My  husband  bouKht 
the  property  from  my  money.  My  husband  did 
buaineas  for  me.  I  had  about  $1,500  at  that 
time.  I  put  my  money  in  the  First  National 
Safe  Deposit,  and  the  next  time  my  husband 
bought  a  safe  I  put  it  in  his  safe,  in  a  little  tin 
box,  at. San  Francisco.  •  •  •  I  came  to  Cal- 
ifornia in  1888  or  1889.  I  came  here  in  Febru- 
ary, and  married  Mr.  Wills  in  the  following 
November.  I  had  over  $1,000  when  I  married 
Mr.  Wills.  I  do  not  know  exactly  how  much 
over.  I  did  not  have  any  talk  with  Mr.  Croker. 
(Mr.  Croker  conveyed  the  property  to  her  hus- 
band.) I  was  very  sick  at  the  time.  I  earned 
money  after  I  was  married;  I  earn  it  still;  I 
keep  boarders.  My  husband  went  on  the  road. 
I  kept  boarders,  and  raised  chickens,  and  made 
more  money  than  he  did.  I  loaned  him  money. 
In  the  sale  and  purchase  of  this  property  my 
husband  was  the  agent  for  me  on  account  of  I 
was  not  acquainted  with  this  languaee  only  a 
little.  I  was  green  to  this  country.  Besides  I 
was  very  sick.  •  •  •  Physically  or  mentally 
I  was  in  no  condition  to  transact  business  in 
1905.  My  husband  -negotiated  with  and  made 
the  contract  with  Mr.  Croker.  Q.  Do  you  know 
to  whom  Mr.  Croker  gave  the  deed  to  the  prop- 
erty? A.  Well,  my  husband  done  the  business. 
I  was  in  no  condition  to  transact  business.  I 
don't  know  what  they  done.  My  husband  took 
the  money  oot  of  the  safe  deposit  and  paid  cash 
for  the  property.  He  took  it  out  of  his  safe. 
My  husband  kept  the  property  in  his  name  for 
quite  a  while  and  the  papers  were  burned  up; 
then  I  wanted  the  property  recorded  in  my 
name;  It  belonged  to  me.  •  •  *  After  the 
earthquake,  when  my  husband  went  to  the  city, 
he  said  the  whole  thing  is  destroyed,  safe  and 
everything  in  his  office,  and  after  that  he  said, 
'AH  my  papers  were  destroyed.'  He  said,  'That 
is  destroyed  too.'  I  said,  'You  had  better  go  to 
Mr.  Croker,  and  have  a  new  deed,  and  have  it 
recorded  who  it  belongs  to,  in  my  name.'  •  •  • 
About  this  deed  I  said  [to  her  husbandl,  'How 
can  we  settle  it,  then?  We  have  no  deed.  I 
want  to  have  this  property.  I  am  well  now,  and 
I  want  to  have  it,  make  it  my  home,  so  if  any- 
thing, business  or  like  such  things,  I  could  al- 
ways make  a  living  on  it'  I  think  he  went  to 
Mr.  Croker  a  couple  of  months  after  that,  when 
things  were  getting  quiet" 

At  this  point  In  plaintiff's  testimony  de- 
fendant Introduced  a  grant,  bargain,  and 
sale  deed,  dated  October  6,  1906^  made  by 


Frederick  Croker  and  hla  wife  to  Hamilton 
Wills,  recorded  on  the  same  day ;  also,  deed 
of  gift,  dated  October  8,  1906,  from  Hamilton 
Wills  to  his  wife  (plaintiff),  recorded  on  the 
same  day.  On  further  cross-examination,  she 
testtfied: 

"In  1905  a  little  shack  was  built  on  that  lot 
I  bought  it  My  husband  paid  for  it— the  lum- 
ber. I  gave  him  the  bills.  Not  much  lumber 
was  bought  from  E.  K.  Wood  Lumber  &  Mill 
Company.  It  only  amounted  to  about  $300. 
My  husband  bad  the  $400  to  buy  the  lot  in  his 
safe.  I  told  him  to  take  it  when  I  was  in  the 
hospital.  I  gave  my  husband  all  the  money 
I  had  just  for  this  property.  I  wanted  to  have 
a  home.  The  doctors  told  me  I  must  go  into  the 
country  if  I  wanted  to  live.  My  husband  was 
then  a  contractor,  building  houses  over  in  Mar- 
in county.  I  gave  him  that  money  to  buy  a 
home.  •  •  •  After  I  got  out  of  the  hospital, 
I  came  over  to  San  Anselmo  to  live,  and  the 
property  was  bought  in  June  or  July,  1906. 
When  I  first  came  to  San  Anselmo  I  was  just 
camping;  lying  on  a  cot  in  a  tent  In  May, 
1906,  when  I  was  in  hospital,  I  said  to  my  hus- 
band, Take  all  yon  neea  to  get  a  home — buy  a 
home,'  and  he  took  all  of  the  money.  I  saved 
all  my  life  for  It ;  that  money  was  over  a  thou- 
sand dollars." 

On  re-examlnatlon  she  testified: 
"Q.  Was  anything  said  by  either  of  you  as 
to  whose  name  the  property  was  to  be  taken  in 
at  that  time?  ^A.  At  thai  time  I  just  say  to  my 
husband,  'Buy  a  property;  buy  a  home.'  At 
the  time  I  just  left  everything  to  him  as  my 
agent;  but  I  want  to  have  it  as  my  home.  Q. 
You  wanted  him  to  buy  a  home  for  you  with 
your  money?  A.  Yes,  sir;  from  my  money..  Q. 
Did  he  understand  that  from  you?  A.  I  guess 
he  did.    Q.  Did  you  so  tell  him?    A.  Yes,  sir." 

On  re-cross  she  testified: 

"My  husband  handed  me  the  deed,  when  he 
put  the  property  in  my  natee  in  1906,  and 
said,  'There  is  your  property ;'  and  I  say,  'Now, 
for  you  to  take  the  deed  and  pot  it  in  the  safe 
deposit'  When  he  put  it  in  my  name,  he  show- 
ed it  to  me,  and  he  went  up  to  the  city.  I  had 
no  talk  with  him  about  the  deed  at  all.  I  was 
glad;  I  had  my  property;  that  is  all;  T  saw 
my  name  in  the  deed. .  •  *  *  When  he  show- 
ed it  to  me,  it  had  been  recorded.  I  paid  a  dol- 
lar for  recording  it.  •  •  •  When  he  showed 
me  the  deed  with  my  name,  he.  came  from  San 
Rafael ;  it  was  already  recorded ;  he  showed 
it  to  me  after  it  was  recorded." 

Plaintiff  rested  at  this  point  of  the  evi- 
dence. Concerning  the  execution  of  the  deed 
to  her  husband,  witness  Croker,  Wills'  gran- 
tor, testified: 

"X  know  Hamilton  Wills;  known  him  since 
1905.  I  sold  to  Mr.  Wills  a  lot  in  Ross  Val- 
ley Park,  lot  1S7,  Iteing  the  lot  described  in 
plaintiff's  complaint,  for  $400,  terms  cash;  he 
made  a  deposit  of  half  the  cost  and  within  30 
days,  I  think,  paid  the  balance ;  am  not  sure, 
though;  within  the  30  days  I  made  the  deed 
transferring  the  property  to  him. 

"The  Court:  Q.  What  did  he  say  in  reference 
to  the  purchase,  if  anything  to  you?  A.  I  don't 
remember.  Q.  Did  he  say  he  was  purchasing 
it  for  anybody?  A.  No.  Q.  Other  than  him- 
self?   A.  I  think  not" 

Here  was  Introduced  a  receipt,  signed  by 
Mr.  Croker,  dated  June  21,  1905,  acknowledg- 
ing the  receipt  from  Wills  of  $200  deposit  on 
accoont  of  $400,  the  purchase  price  of  the 
property.  Balance  was  to  be  paid  in  30  days. 
He  testlQed  that  he  afterwards  made  a  deed 
to  Wills. 
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"I  made  a  second  deed  to  him  (above  referred 
to,  of  date  October  6,  1906).  At  the  time  I 
made  this  second  deed  to  Hamilton  Wills  I  do 
not  Imow  whether  be  asked  me  to  execute  the 
deed  to  liis  wife.  I  don't  remember  much  about 
what  was  said  by  either  of  us  at  that  time.  I 
know  he  made  some  excuse  for  wanting  the  sec- 
ond deed.  He  did  not  at  any  time  ask  me  to 
make  a  deed  to  his  wife ;  he  gave  me  some  rea- 
son for  wanting  a  second  deed ;  it  was  'satisfac- 
tory to  me." 

Witness  Studley,  before  whom  the  deed 
was  acknowledged  by  Crolcer,  testified  that 
he  Icnew  of  the  deed  formerly  given  Wills 
by  Croker  and  asked  Wills  why  he  had  not 
recorded  It 

"I  had  l>een  collecting  taxes,  but  I  noticed  the 
property  was  still  assessed  to  Mr.  Croker,  and  I 
asked  him  (Wills)  why  he  hadn't  recorded  the 
deed.  I  do  not  remember  his  answer  at  alL 
Q.  Did  he  at  any  time  sa^  to  you  the  property 
was  the  property  of  his  wife,  Emily  Wills?  A. 
No,  sir." 

Witness  Pitcher,  manager  of  defendant 
corporation,  testified  that  he  knew  the  land 
Involved  and  tliat  his  company — 
"sold  to  Mr.  Wills  the  materials  for  improve- 
ments or  building  on  that  land.  He  told. me  he 
bought  the  lot  and  wanted  to  build  a  house  on 
it  That  was  in  the  fore  part  of  1905;  that 
was  the  first  business  we  did  with  him— to  fur- 
nish material  on  this  property'. in  question. 
When  we  were  furnishing  lumber  to  biim,  be 
put  up  one  house  at  first;  then  I  think  he  put 
up  another  house  afterwards,  and  the  stable; 
he  did  not  state  to  me  that  was  his  wife's  prop- 
erty. Q.  His  statement  to  yoo  was  he  had 
bought  the  .property?  A.  He  told  me  it  was 
his  property." 

This  occurred  before  \^ls  conveyed  the 
property  to  his  wife  and  after  Croker  had 
.conveyed  it  to  him. 

The  foregoing  is  the  evidence  bearing  upon 
the  question  of  plaintiff's  ownership  of  the 
land  on  October  8,  1906,  the  date  of  the  deed 
of  gift  to  her  by  her  husband.  The  court 
found: 

That  on  that  date  "Hamilton  Wills  was  the 
owner,  seised  in  fee  and  in  the  possession,  of  the 
whole  of  the  real  property  mentioned  in  plain- 
tifiTs  complaint" 

Mr.  Wills  Was  called  as  a  witness  by  de- 
fendant and  testified  at  some  length,  mainly 
concerning  his  condition  as  to  solvency,  which 
we  shall  have  occasion  to  notice  later.  But 
he  said  nothing  and  was  asked  no  question 
by  either  party  as  to  what  occurred  when  he 
made  the  purchase  of  the  land  In  question. 

The  claim  of  plaintiff  Is  that  the  property 
in  question  was  purchased  with  her  money 
and  became  her  separate  estate,  though  the 
deed  originally  was  made  to  her  husband, 
and  that  when  he  conveyed  the  property  to 
her  on  October  8,  1906,  her  title  was  unas- 
sailable by  the  then  creditors  of  her  hus- 
band. The  position  of  defendant  Is  that  on 
October  8,  1906,  her  husband  was  insolvent 
and  that  the  conveyance  made  by  him  to  his 
wife  was  voluntary  and  without  considera- 
tion, and,  under  section  3442  of  the  Civil 
Code,  was  fraudulent  and  void  as  to  existing 
creditors,  "and  appellant  has  no  right,  title, 
interest  or  claim  In  or  to  said  property." 


[1]  It  is  not  shown  that  defendant  or  any 
of  the  creditors  of  Wills  knew  that  his  wife 
claimed  the  property  prior  to  October  8, 
1906.  Except  as  appears  from  her  testimony, 
it  was  not  shown  that  her  husband  under- 
stood that  he  was  to  make  the  purchase  for 
her.  His  acts,  imexplalned,  would  seem  to 
leave  a  strong  Inference  that  there  was  no 
such  understanding.  Without  entering  npon 
an  analysis  of  plaintiff's  testimony,  we  think 
the  facts  and  circumstances  thus  far  dis- 
closed warranted  the  court  In  finding  that 
on  October  8,  1906,  Hamilton  Wills  had  the 
legal  title  unaffected,  so  far  as  his  creditors 
were  concerned,  by  any  equity  of  his  wife 
In  the  property. 

[2]  The  question  we  are  next  to  determine 
is:  Was  Mr.  Wills  Insolvent  at  that  time, 
and  were  the  suhaequent  proceedings,  as  they 
appear  in  the  record,  sufficient  to  justify  the 
finding  that  defendant  ever  since  the  12th 
day  of  January,  1912,  "has  been  and  now  is 
the  owner  of  all  said  property."  There  was 
evidence  that  on  October  8,  1906,  Wills  was 
indebted  to  defendant  In  the  sum  of  $4,432.- 
72,  on  which  some  payments  were  afterwards 
made,  leaving  due,  in  February,  1908,  $2,680.- 
82,  for  which  defendant  brought  suit,  and  on 
June  26,  1908,  obtained  judgment  against 
Wills,  "which  was  never  vacated,  modified, 
or  set  aside  or  appealed  from,  and  duly  be- 
came a  final  Judgment  in  said  action."  It  ap- 
peared that  on  October  16,  1906,  Wills  made 
an  assignment  to  B.  B.  Martinelli  of  his  in- 
terest In  certain  building  contracts  for  the 
construction  of  two  two-story  residences  in 
Ross  Valley — 

"in  trust  to  be  applied  by  the  said  Martinelli  to 
the  payments  of  said  amounts  as  may  hereafter 
become  due  to  any  person,  firm,  or  corporation 
on  account  of  materials  furnished  or  labor  per- 
formed in  completing  said  contracts.  Any  bal- 
ance remaining  of  said  moneys  after  full  pay- 
ment of  all  amounts  which  may  hereafter  be- 
come due  after  completing  said  contracts  as 
aforesaid  shall  be  paid  by  said  E.  B.  Martinelli 
pro  rata  to  the  following  named  persons,  who 
now  have  claims  against  the  said  contracts,  to 
wit:  E.  K.  Wood  Lumber  &  Mill  Company. 
Fox  (electrician).     Pearson  (plasterer)." 

It  appeared  that  this  assignment  was  made 
because  Wills  was  financially  unable  to  pur- 
chase the  necessary  materials  to  complete 
the  buildings ;  that  prior  to  October  8.  1906, 
he  had  been  pressed  by  defendant  for  pay- 
ment but  was  unable  to  respond;  that  he 
paid  some  installments,  and  had  reduced  the 
debt,  as  above  stated,  when  defendant 
brought  suit  against  him.  Wills  was  called 
as  a  witness  by  defendant  and  testified  that 
he  was  solvent  at  the  above  date;  that  be 
had  $1,000  or  $1,200  In  bank  and  owned  cer- 
tain personal  property  the  value  of  whldi  he 
stated  at  about  $300,  besides  his  interest  in 
the  said  assigned  contracts.  His  statement 
that  he  was  solvent  was  disputed  by  uncon- 
tro verted  evidence.  He  filed  a  voluntary  pe- 
tition In  insolvency  on  July  10,  1908,  on  July 
17,  1908,  was  adjudged  an  Insolvent,  and  on 
October  31,  1908,  be  was  duly  discharged  la 
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bankmptcy.  In  his  petition  he  showed  lia- 
bilities amonnting  to  $4,241.02  and  assets 
amounting  to  $3,4ieL35,  of  wlUcb  $658  was 
claimed  as  exempt.  Among  the  liabilities 
was  stated  $2,680  due  defendant  "190&-1907." 
On  the. schedule  were  the  names  of  19  other 
creditors  in  Tarious  amounts,  some  of  which 
were  of  date  1905  and  1906  and  some  in  1907. 
"Witnesa  Pitcher,  manager  of  defendant  cor> 
poration,  testified  that  his  company  contln- 
ued  to  do  business  with  Wills  after  October 
8,  1906,  and  "sold  him  roughly  $9,000  worth 
of  stuff,  after  October  8,  1906 ;  the  last  date 
was  February  12,  1900";  and  plaintiff  con- 
tends tliat  this  is  inconsistent  with  the  claim 
that  Wills  was  insolvent  October  8,  1906. 
Pitcher  testified  that  of  the  $4,432.72  due  on 
that  date  Wills  paid  aU  but  $2,680.82;  "that 
was  part  of  the  Indebtedness  due  to  defend- 
ant on  October  8,  1906;  no  iwrt  of  that  $2,- 
1680.82  has  ever  been  paid  to  defendant,"  and 
this  was  the  amount  for  which  defendant 
obtained  Judgment,  June  26,  1906,  as  stated 
above,  and  is  the  amount  mentioned  as  due 
defendant  in  Wills'  schedule  of  debts  filed  in 
the  bankruptcy  proceeding.  There  is  no  ex- 
planation as  to  the  payments  made  on  pur- 
chases from  defendant  after  October  8,  1906. 
Presumably  they  were  met  at  the  time  as  the 
claims  accrued. 

It  is  urged  as  unlikely  that  defendant 
would  continue  doing  business  with  Wills,  if 
defendant  knew  him  to  be  insolvent  and  un- 
able to  pay  debts  then  due  defendant  It  is 
not  unusual  for  creditors  to  give  extensions 
or  make  fldvances  to  debtors  to  tide  them 
over  conditions  of  flmiancial  stress,  in  the 
hope  that  they  may  find  relief  from  their 
embarrassments.  Indulgences  of  this  charac- 
ter may  continue  over  a  considerable  space 
of  time^  iMit  without  favorable  results,  as  ap- 
pears to  have  been  the  case  here.  If  Wills 
had  paid  bis  debts  existing  on  October  8, 
1906,  and  the  liabilities  which  forced  him  in- 
to iMinkruptcy  had  arisen  after  the  date 
named,  there  might  be  merit  in  the  conten- 
tion that  be  was  not  insolvent  when  he  con- 
veyed the  property  to  his  wife.  But  the  evi- 
dence is  that  he  was  not  then  able  to  pay  bis 
debts  out  of  his  own  means,  nor  was  he  so 
able  at  any  later  date.  His  insolvency  exist- 
ed on  October  8,  1906,  and  continued  to  the 
date  when  he  was  declared  an  insolvent; 
bis  schedule  of  debts  showing  dates  prior  to 
1906.  The  court  found  that  oa  that  day  and 
for  a  long  time  prior  thereto  Hamilton  Wills 
was  indebted  to  defendant,  in  the  amount 
stated,  "and  was  also  indebted  to  divers  and 
other  persons  in  large  and  sundry  sums  of 
money,  and  that  on  said  8th  day  of  October, 
1900,  Hamilton  Wills  was  unable  to  pay  his 
debts  in  full  from  his  own  means  as  the  tome 
became  due  in  the  ordinary  course  of  busi- 
ness and  was  Insolvent"  We  think  there 
was  evidence  sufficient  to  support  this  finding. 
[1, 4]  It  remains  to  notice  by  what  means 
defendant  obtained  title  to  the  land.  De- 
fendknt's  Judgment   was   entered   June  26, 


1908,  and  Wills  was  adjudged  a  bankrupt  on 
July  17,  1908.  The  judgment  having  been  en- 
tered within  four  months  prior  to  the  filing 
of  the  petition  in  bankruptcy,  it  was  dis- 
solved by  the  adjudication  of  Wills'  bank- 
ruptcy (subsection  "c"  {  67,  Bankr.  Act),  and 
the  trustee  of  the  estate  of  such  bankrupt 
"shall  be  subrogated  to  and  may  enforce  such 
rights  of  such  creditor  for  the  benefit  of  the 
estate"  (Bankr.  Act,  {  67b).  The  consent  of 
E.  K.  Wood  Lumber  9c  Mill  Company  to  such 
subrogation  was  duly  filed.  On  June  6>  1910, 
by  the  trustee  of  the  estate  of  Wills,  a  bank- 
rupt, a  petition  was  filed  for  an  order  that 
"the  trustee  be  subrogated  to  the  rights  of 
the  said  E.  K.  Wood  Lumber  ft  Mill  Com- 
pany, and  that  the  rights  under  said  Judg- 
ment pass  to  and  be  preserved  for  the  bene- 
fit of  the  estate  of  the  said  bankrupt,  and 
for  such  other  and  further  order  as  to  this 
court  may  seem  meet  and  proper."  Section 
67c,  supra,  further  provides: 

"Or  if  the  dissolution  of  snch  lien  would  mili- 
tate against  the  best  interests  of  the  estate  of 
such  person  the  same  shall  not  be  dissolved,  bot 
the  trustee  •  ♦  •  shall  be  Bubrogated  •  •  • 
and  empowered  to  perfect  and  enforce  the  same 

*  *  *  as  such  holder  might  have  done  had 
not  bankruptcy  proceedings  intervened." 

In  his  petition  the  trustee  alleged  that 
Wills  was  the  owner  of  the  land  in  ques- 
tion on  October  8,  1906 ;  that  on  that  day  he 
conveyed  the  property  to  his  wife  without 
consideration;  that  he  was  then  insolvent, 
and  that  said  transfer  was  made  with  intent 
to  delay  and  defraud  the  creditors  of  said 
Hamilton  Wills;  set  forth  also  the  facts  as 
to  the  indebtedness  of  Wills  to  B.  K.  Wood 
Lumber  &  Mill  Company  and  as  to  its  obtain- 
ing Judgment  as  hereinabove  shown;  that 
Emily  Wilis  Itad  executed  a  declaration  of 
homestead  on  said  property,  as  already 
shown;  that  Wills  had  filed  his  petition  in 
bankruptcy  and  had  been  adjudicated  a 
bankrupt,  etc. 

On  June  6,  1910,  Milton  J.  Green,  referee 
in  bankruptcy,  made  his  order  in  which  all 
the  foregoing  proceedings  are  recited  as  set 
forth  in  said  petition  of  the  trustee;  also 
that  said  EX  K.  Wood  Lumber  &  Mill  Com- 
pany had  appeared  in  open  court  and  agreed 
with  the  trustee  herein  that  said  company — 
"should  prosecute,  in  the  name  of  said  trustee 
and  for  the  benefit  of  the  estate  of  said  bank- 
rupt, an  action  to  set  aside  the  conveyance  of 
October  8,  1Q06,  hereinbefore  referred  to,  from 
said  Hamilton  Wills,  Jr.,  said  bankrupt,  to 
Emily  Wilis,  his  wife,  and  *  *  •  having  fur- 
ther agreed  in  open  court  to  indemnify  the  said 
trustee  for  all  costs,  that  might  be  incurred  in 
the  said  action.  It  is  hereby  ordered:  [Then 
follows  the  order  subrogating  the  trustee  to  all 
the  rights  of  said  company.]  It  is  further  or- 
dered that  said  E.  K.  Wood  Lumber  &  Mill 
Company  •  *  •  be  and  they  are  hereby  au- 
thorized to  commence  and  prosecute  such  action 
and  to  pursue  such  legal  remedies  as  they  may 
deem  proper  in  order  to  enforce  the  rights  aris- 
ing out  of  the  judgment  hereinbefore  referred  to, 
and  to  set  aside  and  annul  that  certain  convey- 
ance made  by  the  said  bankrupt  to  Emily  Wills, 
his   wife,   on   the   8th   day   of   October,    1906, 

•  •    •    and  said  E.  K.  Wood  Liimber  &  Mill 
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Company  ia  hereby  authorized  to  prosecute  such 
action  in  the  name  of  the  trustee  herein  and 
for  the  benefit  of  tlie  estate  of  said  bankrupt" 

Section  67f  of  the  Bankrupt  Act  proTides 
as  follows: 

"That  all  levies,  judgments,  attachments,  or 
other  liens,  obtained  through  legal  proceedings 
against  a  person  who  is  insolvent,  at  any  time 
within  four  months  prior  to  the  filing  of  a  peti- 
tion in  bankruptcy  against  him,  shall  be  deemed 
null  and  void  in  case  he  is  adjudged  a  bankrupt,, 
and  the  property  affected  by  the  levy,  judgment, 
attachment  or  other  lien  shall  be  deemed  wholly 
discliarged  and  released  from  the  same,  and 
shall  pass  to  the  trustee  as  a  part  of  the  estate 
of  the  bankrupt,  unless  the  court  shall,  on  due 
notice,  order  that  the  right  under  such  levy, 
judgment,  attachment,  or  other  lien  shall  be 
preserved  for  the  benefit  of  the  estate;  and 
thereupon  the  same  may  pass  to  and  shall  be 
preserved  by  the  trustee  for  the  benefit  of  the  es- 
tate as  aforesaid.    •    •    •  " 

It  will  be  recalled  that  the  Jndgment  was 
recovered  June  25, 1908,  by  defendant  against 
Wills,  and  on  July  8,  1908,  plalntHT  filed  her 
declaration  of  homestead  upon  the  property. 
On  July  16,  1908,  Wills  filed  his  petition  in 
bankruptcy,  and  on  the  17th  was  adjudged 
a  bankrupt  The  transfer  by  Wills  to  his 
wife  being  void  as  to  creditors,  defendant, 
but  for  the  bankruptcy  proceedings,  would 
luiTe  been  entitled  to  execution  on  its  Judg- 
ment and  sale  thereunder,  notwithstanding 
the  homestead  declaration,  for  the  latter  was 
subject  to  the  lien  of  the  Judgment  First 
National  Bank  of  Los  Angeles  v.  Maxwell, 
123  CaL  860,  371,  66  Pac.  980,  69  Am.  St 
Bep.  64;  Beklns  t.  Dieterle,  6  Cal.  App.  690, 
684,  91  Pac.  173.  The  bankruptcy  proceed- 
ings rendered  It  impossible  for  defendant  to 
avail  itself  of  tlUs  .right.  The  trustee  tn 
bankruptcy  t)ecame  subrogated  to  defendant's 
rights,  and  had  it  not  lieen  for  the  saving 
clauses  in  the  bankrupt  act  the  provision  of 
section  67c,  under  which  the  lien  was  dis- 
solved, would  have  given  vitality  to  the  dec- 
laration of  homestead  and  the  bankrupt 
would  have  had  the  right  under  the  act  to 
have  Ills  homestead  exempted.  But  here  in- 
terposed the  provision  above  quoted  that: 

"If  the  dissolution  of  such  lien  would  militate 
against  the  best  interests  of  the  estate  of  such 
person  the  same  shall  not  be  dissolved,"  etc. 

Xbe  effect  of  the  statute  was  to  dissolve 
the  Judgment  as  a  preferential  lien  in  favor 
of  the  creditor,  but  recognized  the  lien  and 
preserved  it  for  the  benefit  of  all  the  cred- 
itors. First  National'  Bank  v.  Staake,  202  U. 
S.  141,  26  Sup.  Ct  C80,  50  L.  EM.  967. 

[S]  It  was  under  these  provisions  of  the 
law  that  the  proceedings  above  set  forth 
were  had,  empowering  defendant  to  act  in 
the  premises,  and  It  thereupon  on  October  31, 
1910,  caused  execution  to  issue  on  its  said 
Judgment  and  the  property  to  be  sold  by  the 
sheriir.  On  December  3,  1910,  the  sheriff  is- 
sued his  certificate  of  sale  in  due  form,  re- 
citing that  he  had  sold  the  property  to  said 
EX  K.  Wood  liumber  &  Mill  Company,  and  on 


January  12,  1912,  be  duly  executed  and  de- 
livered bis  deed  to  said  property  as  sheriff 
to  said  company,  in  wtdch  the  usual  recitals 
in  sberilTs  deeds  are  set  forth  and  said  deed 
was  duly  recorded  on  the  19th  of  January, 
1912. 

Appellant  calls  attenti<Hi  In  her  brief  to  the 
order  of  the  bankrupt  court,  authorizing  de- 
fendant to  commence  proceedings  to  annul 
the  conveyance  to  plaintiff,  and  now  claims 
tliat  the  authority  given  was  to  proceed  in 
the  name  of  the  trustee  and  for  the  l)enefit  of 
the  bankrupt  estate,  whereas  defendant  pro- 
ceeded in  Its  own  name  for  its  own  benefit 
and  now  holds  the  sherifTs  deed  in  Its  own 
name.  There  was  no  demurrer  to  the  an- 
swer, and  no  objection  was  made  to  the  in- 
troduction of  the  proceedings  in  bankruptcy, 
except  the  general  objection  of  immateriality 
and  irrelevancy.  The  order  is  susceptible  of 
the  constmctlon  that  the  authority  was  given 
to  the  defendant  to  proceed  as  it  might  deem 
best  or  to  proceed  in  the  name  of  the  trustee. 
It  is  clear,  however,  that  in  either  case  the 
result  should,  If  favorable,  inure  to  the  ben- 
efit of  the  bankrupt  estate,  and  we  must  pre- 
sume that  the  trustee  will  see  to  it  that  the 
estate  gets  the  benefit 

[I]  Appellant  is  in  error  in  assuming  tliat 
the  discharge  of  Wills  from  his  liabilities 
had  any  effect  upon  the  liens  existing  against 
his  property.  He  is  released  from  personal 
liability  only.  He  has  no  concern  wltb  the 
property  which  passed  to  the  trustee.  Valid 
liens  may  be  enforced  after  the  bankrupt  is 
discharged.  Loveland  on  Bankruptcy  (3d 
ISd.)  g  385. 

[7]  Appellant  is  also  in  error  in  her  con- 
tention that  proof  of  actual  fraud  was  nec- 
essary. Section  3442  of  the  Civil  Code  makes 
a  transfer  fraudulent  and  void  as  to  existing 
creditors,  as  a  matter  of  law,  when  the  trans- 
fer is  voluntary  or  without  a  valuable  con- 
sideration, by  one  while  insolvent  or  in  con- 
templation of  Insolvency.  Cook  v.  Cockins, 
117  CaL  148,  48  Pac.  1026.  The  claim  that 
the  premises  in  question  were  always  the 
homestead  of  plaintiff  since  1906  is  true  only 
in  the  sense  that  they  constituted  her  home. 
As  a  homestead  in  contemplation  of  the  stat- 
ute, free  from  the  claims  of  her  husband's 
creditors,  it  is  not  true.  It  was  subject  to 
the  lien  of  defendant's  Judgment,  as  we  have 
seen,  and  the  lien  thus  created  ripened  into 
complete  title  adverse  to  plaintiff. 

[II  Error  Is  assigned  in  permitting  the  de- 
fendant over  plaintiff's  objection,  to  make 
plaintlfTs  husband  a  witness  against  her 
without  her  consent  The  court  allowed  ques- 
tions to  l>e  answered  as  to  declarations  and 
acts  of  Wills  affecting  the  question  of  his 
solvency  or  insolvency  on  October  8,  1906. 
The  court  however,  finally,  on  motion  to 
strike  out  all  of  Wills'  testimony  "as  to  dec- 
larations made  subsequent  to  the  execution 
and  delivery  of  deed  of  gift  of  October  6, 
1906,  to  his  wUe,"  said: 
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"The  Court:  They  will  not  he  considered.  I 
"will  simply  make  a  general  rule.  I  will  not 
coasider  them  in  deciding  the  case.  You  cannot 
direct  me  to  the  particular  things  at  this  time. 
The  motion  will  be  granted,  if  there  are  any  dec- 
larations subsequent." 

"We  must  assume  that  the  court  did  as  It 
promised  to  do.  The  Insolvency  of  Wills  was 
stiown,  Irrespective  of  any  testimony  given 
by  him  whldi  the  ruling  of  the  court  ex- 
cluded. 

[I]  Plaintiff  claims  that  she  established  ti- 
tle by  prescription;  that  her  x>osse8Slon  after 
October  6,  1906^  was  adverse,  open,  and  no- 
torious under  dalm  of  separate  ownership 
and  continued  for  more  than  five  years  prior 
to  the  commencement  of  this  action ;  and  that 
sbe  paid  all  taxes  which  have  been  levied 
and  assessed  upon  the  premises.  Defendant 
ignores  this  claim  In  its  brief  and  has  not 
given  the  court  any  aid  In  solving  the  ques- 
tion. The  undisputed  evidence  was  that 
plaintiff  and  her  husband  were  In  possession 
of  the  lot  in  1905  under  the  deed  from  Crolfer 
to  Wills;  that  on  October  8,  1906,  WUls  con- 
veyed the  lot  to  plaintiff  and  the  deed  was 
recorded  on  that  day ;  that  plaintiff  and  her 
husband  have  ever  dnce  had  possession  of 
the  lot,  and  plaintiff  has  paid  all  the  taxes 
levied  and  assessed  against  the  property  since 
said  date. 

We  held,  In  Madden  v.  Hall,  21  Cal.  App. 
541,  132  Pac.  291,  that  a  married  woman  not 
living  separate  and  apart  from  her  husband 
and  having  no  claim  In  her  own  right  to  land 
cannot  acquire  title  to  It  as  her  separate  es- 
tate by  adverse  possession.  The  deed  to  her 
by  her  husband  we  have  held  was  null  and 
void  and  conveyed  no  title.  She  therefore 
had  no  claim  in  her  own  right,  and  the  rule 
just  stated  would  seem  to  apply.  If  It  should 
be  said  that  her  declaration  of  homestead  Im- 
ported color  of  title,  five  years  had  not  elaps- 
ed from  its  date,  July  8,  1906,  before  tUs 
action  was  commenced,  to  wit,  September  23, 
1912.  It  may  be  doubted,  also,  whether  the 
adverse  claim  continued  to  run  after  the  pro- 
ceedings in  bankruptcy  were  commenced,  and 
the  subrogation  of  the  trustee  to  the  rights 
of  the  Bl  K.  Wlood  Lumber  &  Mill  Ck>mpany 
In  the  Judgment  which  was  a  Uen  on  the 
property.  These  proceedings  were  bad  In 
1910,  under  which  the  property  was  In  that 
year  sold  to  satisfy  the  judgment,  and  the 
sale  culminated  In  the  deed  the  source  of  de- 
fendant's title. 

We  have  thus  endeavored  to  dispose  of  the 
somewhat  complicated  questions  In  the  case 
so  far  as  plaintiff  has  presented  them  In  her 
brief.  Our  conclusion  is  that  the  evidence 
supports  the  findings  and  the  findings  support 
the  judgment 

The  judgment  and  order  are  therefore  af- 
firmed. 

We  concur:    BTTRNETT,  J.;  HART,  J. 
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(»  Cal.  A.  Ul) 
in  re  EMMONS.     (Cr.  431.) 
(District   Court   of   Appeal,    Second   District 

California.    Dec.  7,  1915.) 
Attobnkt   and    Client   €=539— Disbakmknt 
—Conviction  and  Pardon.  . 

An  attorney  cannot  be  disbarred  solely  on 
a  record  of  conviction,  where  he  has  been  par^ 
doned. 

[Ed.  Note.— For  other  cases,  see  Attorney  and 
Ghent,  Cent.  Dig.  §  52 ;   Dec.  Dig.  (S=>39.] 

Disbarment  proceeding  against  SX  J.  Bm- 
mons.     Proceeding  dismissed. 

W.  H.  Anderson,  Loeb,  Walker  &  Loeb,  An- 
derson &  Anderson,  and  E.  O.  Knster,  all  of 
Los  Angeles,  and  Rowen  Irwin,  H.  B.  JdtOr 
stone,  and  J.  R.  Dorsey,  all  of  Bakersfield, 
for  respondent  James  F.  Farraher,  Deputy 
Dist  Atty.,  and  Barclay  McCowan,  Dlst 
Atty.,  both  of  Bakersfield,  amid  curls. 

CONRET,  P.  J.  At  all  times  menUoned 
In -the  record  of  this  proceeding  respondent 
was,  and'  he  now  is,  an  attorney  at  law  ad- 
mitted to  practice  In  the  courts  of  California. 
On  the  6th  day  of  August,  1916,  a  petition 
for  his  disbarment  was  filed  in  the  Supreme 
Court  by  a  bar  association  of  Kern  county, 
and  the  matter  was  iJiereafter  transferred 
to  this  court  The  petition  is  based  upon  a 
judgment  of  conviction  whereby  the  respond- 
ent was  convicted  of  a  felony  for  asking  and 
receiving  a  bribe,  and  a  duly  certified  copy 
of  the  judgment  of  conviction  Is  attached  to 
the  petition  and  Is  a  part  thereol  That  judg- 
ment was  rendered  on  October  31,  1905,  and 
on  the  12th  day  of  March,  1908,  was  aflSrmed 
by  the  District  Court  of  Appeal  for  the  Third 
District  The  sentence  was  for  five  years' 
imprisonment,  the  remittitur  was  filed  on 
May  18,  1908,  and  the  term  of  actual  im- 
prisonment began  a  few  days  later. 

The  petition  for  disbarment  Is  based  solely 
on  the  judgment  of  conviction.  Apart  from 
that  judgment  no  charge  la  made  that  the 
respondent  has  committed  any  act  Involving 
moral  turpitude,  dishonesty,  or  corruption, 
or  any  other  act  which  would  be  a  cause  of 
disbarment  Code  Glv.  Proc.  §  287.  Separate 
and  direct  charges  would  require  separate 
and  direct  proof,  and  would  open  the  case  to 
examination  by  means  of  other  evidence 
which,  might  be  produced  by  those  prosecut- 
ing the  charge,  or  by  the  respondent.  Elven 
If  (which  we  do  not  decide)  the  judgment  of 
conviction  would  be  receivable  as  evidence 
upon  such  separate  charges,  it  would  not  be 
the  sole  and  conclusive  evidence  provided  in 
a  proceeding  based  solely  ui>on  a'  judgment 
of  conviction  of  a  felony.  Code  Civ.  Proc., 
sea  287,  subd.  1.  The  petitioners  having  re- 
lied upon  such  judgment  of  conviction  as  the 
sole  foundation  for  this  proceeding,  that 
judgment  Is  conclusive  against  the  respond- 
ent If  It  Is  admissible  In  evidence.  If  It  Is 
not  admissible,  the  case  against  respondent 
must  fall,  because  no  other  evidence  can  be 
received  In  this  proceeding. 


^ssFor  other  cases  see  same  topic  and  KBT-NUMBBR  In  all  Key-Numbered  Digests  and  Indexes 
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The  respondent  has  filed  herein  certain  ob- 
jections which  are  In  the  nature  both  of  a 
demurrer  and  an  answer.  ,We  shall  not  find 
It  necessary  to  discuss  the  demurrer.  The 
answer  sets  forth  that  the  conyictlon  shown 
by  the  certified  copy  of  the  record  of  con- 
viction annexed  to  the  petition  herein  has 
been  annulled  and  set  aside  in  this,  that  on 
the  29th  day  of  June,  1910,  resi)ondent  re- 
ceived from  the  Governor  of  California  a 
pardon  for  the  offense  set  forth  in  the  Judg- 
ment of  conviction.  The  respondent  sub- 
mitted to  the  court  with  his  answer  a  copy, 
duly  certified  by  the  secretary  of  state,  of 
the  above-mentioned  pardon.  This  document 
sets  forth  by  way  of  recital  the  fact  that 
the  defendant  had  been  released  upon  parole, 
and  since  such  release  had  "proven  himself 
to  be  an  induatrloua,  sober,  ^  and  upright 
man,"  and  that  the  state  board  of  prison  di- 
rectors by  resolution  recommended  to  the 
Governor  of  the  state  that  he  do  extend  ex- 
ecutive clemency  to  the  defendant  There- 
upon the  document  concludes  that  the  Gov- 
ernor does,  by  virtue  of  the  authority  vested 
In  him  by  law,  "hereby  pardon  the  said  &  J. 
Eimmons  and  order  that  he  be  restored  to 
citizenship."  It  has  been  held  that  a  pardon 
"releases  the  punishment  and  blots  out  of  ex- 
istence the  guilt,  so  that  in  the  eye  of  the  law 
the  offender  la  as  innocent  as  if  be  had  never 
coibmitted  the  ofTense."  E]x  parte  Garland, 
4  WalL  333,  18  L.  Ed.  386.  This  is  neverthe- 
less subject  to  the  limitation  that  an  attor^ 
ney  may  be  disbarred  for  acts  of  a  felonious 
nature  where  a  pardon  has  followed  the  con- 
viction of  a  crime,  since  evidence  of  the 
criminal  acts  may  constitute  proof  of  the 
charge  that  the  respondent  is  unfit  to  be  an 
attorney  at  law.  This  is  so  for  the  reason 
that  the  pardon  does  not  restore  his  good 
moral  character.  Thornton  oh  Attorneys,  { 
863. 

Among  the  cases  to  which  we  are  referred 
is  that  of  People  v.  George,  186  IlL  122, 67  N. 
E.  80^  which  counsel  (amid  curiae)  assure  us 
is  "practically  on  all  fours  with  Uie  case  at 
bar."  From  that  decision  we  learn  that  Mr. 
George  was  disbarred,  not  only  upon  proof  of 
charges  showing  that  he  had  been  convicted  of 
a  felony  and  thereafter  pardoned,  but  also  be- 
cause after  the  pardon  he  had  committed 
other  acts  of  a  criminal  nature,  convincing 
the  court  that,  notwithstanding  the  pardon, 
the  accused  did  not  possess  a  good  moral 
diaracter,  and  that  he  was  not  a  proper  per- 
son to  retain  his  license  to  practice  law. 
The  question  as  to  whether  or  not  a  record 
of  conviction  could  be  made  the  sole  basis 
of  such  a  charge,  and  accepted  as  constitut- 
ing the  sole  and  conclusive  ground  for  dis- 
barment after  the  pardon  had  been  granted, 
did  not  arise  In  that  case.  If  that  question 
bad  been  presented,  the  decision  very  prob- 
ably might  have  been  in  favor  of  the  re- 
spondent This  IS  indicated  by  the  fact  that 
the  court  quoted  with  approval  the  decision 
of  the  Supreme  Court  of  Maine  in  Penob- 


scot Bar  V.  Kimball,  64  Me.  146.  There  the 
charge  was  that  the  respondent  was  found 
guilty  of  dishonesty  and  bad  faith  toward 
clients  in  several  instances,  and  there  was  a 
separate  specification  that  the  respondent 
"does  not  possess  a  good  moral  character," 
in  that  at  a  certain  term  of  court  be  was 
convicted  of  the  crime  of'  forgery.  As  to 
this  particular  specification  the  respondent 
proved  that  he  had  received  a  pardon  for 
the  offense  of  which  he  had  been  convicted. 
The  crime  for  which  he  was  convicted  and 
sentenced  was  the  forgery  of  a  deposition 
and  caption  thereto  annexed.  Relying  upon 
Ex  parte  Garland,  supra,  the  court  held  that 
the  effect  of  the  pardon  was  not  only  to  re- 
lease the  respondent  from  punishment — 
"but  also  to  blot  out  the  guilt  thus  incurred, 
80  that  in  the  eye  of  the  law  be  is  as  innocent 
of  that  offense  as  if  he  bad  never  committed  it" 

But  it  was  pointed  out  that  the  respond- 
ent in  his  capacity  as  attorney  bad  done 
more  than  commit  the  forgery  of  which  he 
was  convicted,  in  that  afterwards  he  bad 
offered  the  forged  document  as  evidence  In 
court 

"The  executive  pardon  affords  the  respondent 
no  protection  from  the  consequences  wbich  the 
law  attaches  to  this  offense.  Pardon  for  one 
crime  does  not  release  a  party  from  the  penal- 
ties and  disabilities  consequent  upon  the  com- 
mission of  another.  A  pardon  for  forgery  does 
not  prevent  a  party  from  sufferinif  the  conse- 
quences attached  to  a  conviction  for  adultery 
or  larceny,  nor  blot  out  the  guilt  inseparable 
from  such  crimes  and  give  their  perpetrator  a 
new  character  for  chastity  and  honesty.  The 
indictment  upon  which  the  respondeDt  waa  con- 
victed contains  no  count  for  a  violation  of  Ilia 
oEScial  oath  or  for  a  fraud  upon  the  court  The 
respondent's  pardon  for  forgery  can  no  more 
obliterate  the  stain  of  guilt  for  those  offenses 
than  the  judgment  in  that  case  would  be  a  bar 
to  an  indictment  for  their  commission." 

It  seems  clear  that  if ,  as  in  the  case  at  bar,' 
the  Kimball  Case  had  been  one  where  it  was 
sought  to  disbar  the  respondent  B<dely  upon 
the  ground  that  he  had  been  convicted  of  a 
felony,  the  subsequent '  pardon  would  have 
been  recognized  as  a  suflSdent  defense. 

In  Scott  V.  State,  6  Tex.  Civ.  App.  343,  25 
S.  W.  337,  it  was  sought  to  obtain  a  Judg- 
ment of  disbarment  founded  upon  -article  226, 
Revised  Statutes  of  Texas,  reading  thus: 

"No  person  convicted  of  a  felony  shall  receive 
license  as  an  attorney  at  law;  or  if  licensed, 
any  court  of  record  in  which  such  person  may 
practice  shall,  on  proof  of  a  conviction  of  any 
felony,  supersede  his  Ucense  and  strike  his  name 
from  the  roll  of  attorneys." 

The  plaintiff  In  error  had  been  convicted 
of  a  felony  but  immediately  thereafter  par- 
doned by  the  Governor,  several  years  before 
this  proceeding  was  instituted  against  him. 
The  court  said: 

"We  are  of  opinion  that  after  be  received  an 
unconditional  pardon,  the  record  of  the  felony 
conviction  could  no  longer  be  used  as  a  basis  for 
the  proceeding  provided  for  in  article  226.  This 
record,  when  offered  in  evidence,  was  met  with 
an  unconditional  pardon,  and  could  not  there- 
fore properly  be  said  to  afford  'proof  of  a  con- 
viction of  any  felony.'  Having  been  thus  can- 
celed, all  its  force  as  a  felony  cocTiction  waa 
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taken  away.  A  pardon  falling  short  of  this 
irould  not  be  a  pardon,  according  to  the  judicial 
constmction  which  that  act  of  executive  grace 
has  received.  E<x  parte  Garland,  4  Wall.  344 
ri8  L.  Ed.  366];  Knote  v.  United  States,  95 
17.  S.  149  [24  Ia  Ed.  4421,  and  cases  there  cit- 
ed ;  Yoang  t.  Young,  61  Tex.  191.  Cases  may 
be  found  holding  that  a  pardon  does  not  operate 
as  a  bar  against  a  proceeding  to  strike  an  at- 
torney from  the  rolls  on  account  of  the  profes- 
sional misconduct  involved  in  the  transaction 
which  culminated  in  the  conviction.     Penobscot 

Bar  v.  Kimball,  64  Me.  140:    In  re ,  an 

Attorney,  88  N.  T.  563.  In  these  cases  the  pro- 
ceedings to  disbar  were  not  founded  on  statutes 
like  ours,  declaring  the  effect  of  a  felony  con- 
viction, but  upon  facts  showing  professional  mis- 
conduct. Where  the  proceeding,  as  in  this  case, 
depends  alone  upon  the  felony  conviction,  and 
that  is  wiped  out  by  a  pardon,  the  whole  case 
falls." 

In  legal  effect  the  case  at  bar  comes  with- 
in the  rule,  which  we  think  Is  correctly  stat- 
ed In  the  Texas  case.  Notwithstanding  that 
the  re8i>ondent  at  one  time  stood  convicted 
of  a  felony  and  that  the  record  of  convic- 
tion might  have  been  used  as  the  foundation 
for  this  proceeding  while  the  judgment  of 
conviction  was  in  force,  It  la  no  longer  pos- 
sible, after  the  pardon,  to  disbar  him  by 
'  this  statutory  proceeding  wherein.  If  it  is 
maintainable  at  all,  Judgment  must  go  against 
him  without  any  opportunity  to  defend 
against  any  present  Imputation  against  his 
moral  character.  If  those  responsible  for 
this  prosecution  believe,  or  have  grounds  for 
believing,  that  the  respondent  is  not  now  a 
person  of  good  moral  character,  or  that  he 
has  c<Knmltted  any  acts  which  should  move 
the  court  In  Its  discretion  to  disbar  him  at 
this  time,  those  chaiges  should  be  framed  in 
such  manner  as  will  fairly  test  the  respond- 
ent's rights  by  giving  him  a  full  opportunity 
to  defend  ui)on  the  merits. 

The  objections  made  by  respondent  are  (as 
to  the  points  discussed  herein)  sustained, 
and  the  proceeding  is  dismissed. 

We  concur:   JAMES,  J. ;    SHAW,  J. 


(28  Idaho,  3SS) 
EPPERSON  T.  HOWELL  et  aL,  Board  of 

Com'rs  of  Ada  County. 
(Snpreme  Court  of  Idaha     Jan.  8,  191ft.) 

1.  MaNDAKUB  «=>154— DKSIGNATIOn  O*  PAS- 
TIES. 

Pursuant  to  the  provisions  of  section  495S, 
R«T.  Codes,  a  i>arty  prosecuting  a  special  pro- 
ceeding should  be  referred  to  as  the  plaintiff 
and  the  adverse  party  as  the  defendant. 

[Ed.  Note.— For  other  cases,  see  Mandamus, 
Cent.  Dig.  H  206-316 ;  Dec  Dig.  «=9l64.] 

2.  Taxation  e=>906%— Disposition  of  Tax- 

X8     CoiXECTXn— ElUEBOKNCT     EUFLOTKENT— 

Counties. 

Sections  12,  14,  and  15,  ch.  27,  Seas.  Laws 
1915,  which  provide  for  diverting  from  the  state 
treasury  money  due  to  the  state  from  the  coun- 
ties, arising  from  taxation,  and  for  paying  it 
out,  by  the  counties,  to  those  engaged  in  emer- 
gency employment,  violates  section  7,  art.  7,  of 
the  Constitution,  and  cannot  be  sustained. 

[Ed.   Note. — For   other   cases,   see   Taxation, 
Cent.  Dig.  H  1737, 1738 ;   Dec.  Dig.  9=>90Q%.] 


3.  Statxs  «=3l35— Expenottcbb  of  Public 
Fun  ds—Appbopbiation— Necessity. 

Section  13,  art.  7,  of  the  Idaho  Constitu- 
tion, providing  that  no  money  shall  be  drawn 
from  the  treasury,  but,  pursuant  to  an  appropri- 
ation made  by  law,  prohibits  the  payment,  by 
the  state,  of  any  money  except  pursuant  to  and 
in  accordance  with  an  act  of  the  Le^slature 
expressly  appropriating  it  to  the  specific  pur- 
pose for  which  it  is  paid;  and,  since  no  money 
has  been  appropriated  for  that  purpose,  the 
state  is  precluded  from  paying  its  proportion- 
ate share  of  the  expense  of  giving  the  emergency 
employment  contemplated  by  chapter  27,  supra. 
[Ed.  Note.— For  other  cases,  see  States,  Cent. 
Dig.  8  128;   Dec.  Dig.  (3=>130.] 

4.  States  «=>181— Patiient  of  Claims— Ex- 

AUINATION    BY   StAT^    BoaBD— VAUDITT    OF 

Statute. 

Section  18,  art.  4,  of  the  Constitution 
grants  to  the  state  board  of  examiners  power  to 
examine  all  dums  against  the  state,  except  sal- 
aries or  compensation  of  officers  fixed  by  law, 
and  a  legislative  enactment,  attempting  to  pro- 
vide for  the  disbnrsement  of  funds  belonging  to 
the  state  in  payment  of  claims  without  such 
examination,  is  in  violation  of  that  section  and 
void. 

[Ed.  Note.— For  other  cases,  see  States,  Cent. 
EHg.  8  169;    Dec  Dig.  «=3l81.] 

5.  Statutxb  4=>64  —  Invauditt  of  Past— 
Effect. 

The  rule  is  well  settled  in  this  sUte  that  if 
the  provisions  of  an  act  of  the  Legislature  are 
connected  in  subject-matter,  dependent  upon  each 
other,  and  designed  to  act  for  the  same  pur- 
pose, or  are  otherwise  so  dependent  in  mean- 
ing that  it  cannot  be  presumed  that  the  Legis- 
lature would  have  passed  one  without  the  other, 
if  one  part  is  unconstitutimud  the  entire  act 
is  void. 

[Ed.  Note. — For  other  cases,  see  Statutes, 
Cent.  Dig.  f{  58-66,  195;   Dec  Dig.  «s>64.] 

6.  Statutes  «=»64— Invaliottt  in  Pabt— Ef- 
fect—Divebsion  OF  Public  Funds. 

Since  sections  12,  14,  and  15,  ch.  27,  supra, 
are  clearly  violative  of  the  Constitution,  and 
since,  by  sustaining  the  remaining  sections,  a 
considerable  burden  of  expense  would  be  placed 
upon  counties  called  upon  to  give  emergency 
employment  to  a  large  number  of  persons,  from 
which  burden  counties  required  to  employ  few 
or  none  would  be  exempted,  and  since  it  is  clear 
that  it  was  not  the  intention  of  the  Legislature 
to  do  so,  the  entire  chapter  must  be  held  to  be 
invalid. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent.  Dig.  88  6&-66,  196 ;  Dec  Dig.  «»64.I 

7.  States  «sal31— Exfenditubb  of  Publio 
Money— "Appbopbiation.  ' ' 

An  "appropriation"  within  Const.  srL  7, 
8  13,  providing  that  no  money  shall  be  drawn 
from  tne  treasury  but  in  pursuance  of  appropri- 
ations made  by  law  is  authority  from  the  Legis- 
lature, expressly  given  in  legal  form  to  the  prop- 
er officers,  to  pay  from  the  public  moneys  a 
specified  sum  and  no  more,  for  a  specified  pur- 
pose and  no  other. 

[Ed.  Note.— For  other  cases,  see  States,  Cent 
Dig.  S  129 ;   Dec  Dig.  «=»13i. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Appropriation.] 

Mandamus  by  James  Wiley  Epperson 
against  WUliam  Howell  and  others,  as  the 
Board  of  Coimty  Commlssidners  of  Ada  Cotm- 
ty,  Idaho.  Demurrer  to  the  application  sus- 
tained, alternative  writ  quashed,  peremp- 
tory writ  denied,  and  case  dismissed. 
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J.  H.  Peterson,  Atty.  G€n.,  and  D.  A.  Dun- 
ning and  Herbert  Wing,  Asst  Attys.  Gen., 
for  plaintiff.  B.  U.  Glvens,  Pros.  Atty.,  and 
E.  P.  Barnes,  botb  of  Boise,  for  defendants. 

M0B6AN,  J.  This  proceeding  was  com- 
menced for  the  purpose  of  procuring  the  is- 
suance of  a  writ  of  mandate,  requiring  de- 
fendants, who  constitute  the  board  of  county 
commissioners  of  Ada  county,  to  inunediately 
take  action  upon  plaintiff's  application  for 
employment,  made  pursuant  toi  chapter  27, 
Sess.  Laws  1915  (page  80),  or  to  employ  him 
or  show  cause  why  they  have  not  dcme  so. 

[t]  In  the  application  for  the  writ  and  In 
the  return  thereto  the  parties  are  denominat- 
ed petitioner  and  respondents,  respectively. 
The  title  of  the  cause  has  been  reformed  to 
read  as  Above  stated  in  order  to  conform  to 
the  provisions  of  section  4955,  Bev.  Codes, 
which  provides:' 

"The  party  prosecutiiig  a  special  proceeding 
may  be  Known  aa  the  plaintiff,  and  the  adverse 
party  as  the  defendant."  Connolly  v.  Woods, 
18  Idaho,  591,  92  Pac  673;  Bragaw  T.  Good- 
ing, 14  Idaho,  288,  94  Pac.  438. 

[2]  Plaintiff,  In  his  application,  alleges  the 
necessary  statutory  facts  entitling  blm  to  be 
employed  under  the  provisions  of  chapter  27, 
supra.  An  alternative  writ  was  Issued  and 
served  and,  by  way  of  return,  defendants  ad- 
mitted the  facts  alleged  and  demurred  to  the 
application,  asserting  that  the  legislative  eur 
actment  under  consideration  violates  the 
Constitution  of  the  state  of  Idaho  in  a  num- 
ber of  particulars,  some  of  which  will  be 
hereinafter  discussed.  Chapter  27,  supra, 
provides  that  the  boards  of  county  commis- 
sioners of  the  various  counties  in  Idaho  are 
authorized  and  required  to  designate  certain 
work  upon  the  public  highway,  or  such  other 
work  as  tbey  may  determine  upon,  as  emer- 
igency  employment,  and  to  fix  the  compensa- 
tion of  persons  employed  in  such  work.  It  is 
therein  provided  that  any  person  who  is  a 
citizen  of  the  United  States  and  who  has 
been  a  resident  of  Idaho  for  not  less  than  6 
months  shall  be  entitled  to  emergency  employ- 
ment subject  to  the  provisions  of  the  chapter. 
An  applicant  for  employment  is  required  to 
appear  before  the  clerk,  or  any  member  of 
the  board  of  county  commissioners,  and  to 
make  oath  or  affirmation  to  the  following 
facts:  That  he  is  a  citizen  of  the  United 
States;  that  be  has  been  a  resident  of  the 
state  of  Idaho  for  an  uninterrupted  period 
of  not  less  than  6  months ;  that  he  is  a  resi- 
dent of  the  county  in  wliich  such  application 
is  made,  and  has  been  for  more  than  90  days 
last  past;  that  he  is  unable  to  secure  other 
employment;  that  he  does  not  own  or  pos- 
sess negotiable,  real  or  personal  property  of 
a  total  value  of  more  than  $1,000 ;  that  he 
has  or  has  not,  as  the  case  may  be,  dei)end- 
ents,  and  if  be  has  such  dependents,  name 
them  Individually  and  separately  and  state 
the  relationship  of  each  to  him ;  that  he  has 


or  has  not,  as  the  case  may  be,  been  employ- 
ed at  emergency  employment  witMn  the  state 
of  Idaho  during  the  12  months  last  itast ;  that 
he  wlU  perform  the  labor  to  wbicb  be  aaj 
be  assigned  with  due  and  reasonable  diligoKe 
and  in  a  fair  and  workmanlike  manner  to  tlie 
best  of  his  ability,  and  such  applicant  must 
be  identified  and  vouched  for  by  some  free- 
holder in  the  county  where  appllcatioa  is 
made. 

The  maimer  in  which  payment  shall  be 
made,  out  of  the  current  expense  fond  of  the 
county,  for  labor  performed  at  emergen^ 
employment,  and  the  manner  of  keeping  ac- 
count of  such  employment,  and  tbe  manner 
of  keeping  account  of  such  expenditures  and 
of  certifying  the  same  to  the  county  auditor, 
are  provided  for,  and  sections  12,  14.  and  li 
of  the  chapter  are  as  follows: 

"Sec,  12.  The  county  auditor  shall  certify  to 
the  auditor  of  the  state  of  Idaho  in  his  annml 
return  of  state  taxes  from  the  countyj  a  state- 
ment of  the  total  sum  expended  within  tbe 
county  for  emergency  employment  and  fifty  (50i 

Cer  cent,  of  the  amount  of  such  total  sum  shiU 
e  deducted  from  the  sum  of  the  general  taxa 
collected  by  the  state  of  Idaho  from  the  coun- 
ty in  which  such  emergency  employment  vu 
provided." 

"Sec  14.  It  shall  be  the  duty  of  tbe  auditor 
of  the  state  of  Idaho  to  certify  to  the  statr 
treasurer  a  correct  account  of  all  sums  reported 
from  the  various  counties  of  the  state  of  Idaho 
as  emergency  employment  deductions  from  the 
general  state  tax  returns. 

"Sec.  16.  It  shall  be  the  duty  of  the  statt 
treasurer  to  keep  in  his  office  a  true  and  cornet 
record  of  all  sums  reported  as  emergency  em- 
ployment expenditures  from  the  varioas  com- 
ties." 

It  will  be  at  once  observed  that  thia  chap- 
ter provides  for  tbe  deduction,  by  a  county, 
from  the  moneys  due  from  it  to  tbe  state, 
arising  from  taxation,  of  one-half  of  tbe 
amount  it  has  been  required  to  expend  in  giT- 
ing  emergency  employment.  Defendants  con- 
tend that  the  chapter  is  void  becaoae  it  is  io 
conflict  with  section  7,  art  7,  of  tbe  On- 
stltution  of  Idaho,  which  provides: 

"All  taxes  levied  for  state  purposes  shall  be 
paid  into  the  state  treasury,  and  no  connty,  citTi 
town,  or  other  municipal  corporation,  the  inhab- 
itants thereof,  nor  the  property  therein,  shall  be 
released  or  discharged  from  their  or  its  pro- 
portionate share  of  taxes  to  be  levied  for  state 
purposes." 

This  section  of  the  Oonstitation  Is  manda- 
tory, and  it  is  entirely  clear  that  the  l^isla- 
tive  enactment  under  consideration.  In  so  far 
as  it  provides  for  diverting  from  the  state 
treasury  money  due  to  the  state  from  the 
counties,  arising  from  taxation,  and  for  pay- 
ing it  OQt  by  the  counties  to  tbose  engaged 
at  emergency  employment,  cannot  be  sus- 
tained. 

[3,  7]  No  appropriation  of  money  has  beet 
made  with  which  to  pay  the  state's  propor- 
tion of  tbe  expense  of  giving  emergency  em- 
ployment, and  it  is  urged  by  defendants  that 
the  chapter  is  unconstitutional  because  It 
conflicts  with  section  13,  art  7,  of  the  Coo- 
stitution,  which  is  as  follows: 
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"No  money  sliall  be  drawn  from  the  treaBary, 
but  in  pursuance  of  appropriations  made  by 
law." 

An  appropriation,  within  the  meaning  of 
tlie  section  of  our  Constitution  iast  above 
quoted,  is  authority  from  the  Legislature,  ex- 
I>ressly  given  in  legal  form  to  the  proper  offi- 
oers,  to  pay  from  the  public  moneys  a  speci- 
fied sum  and  no  more,  for  a  specified  purpose 
and  no  other.  It  follows  that  no  money  may 
lawfully  be  paid  from  the  treasury  except 
pursuant  to  and  In  accordance  with  an  act- 
of  the  Legislature,  expressly  appropriating  It 
t:o  the  specific  purpose  for  which  It  is  paid. 
No  money  having  been  appropriated  for  that 
purpose,  the  state  is  as  effectually  precluded 
by  section  13,  art.  7,  from  paying  its  propor- 
tionate share  of  the  expense  of  giving  emer- 
gency employment  as  is  the  county  from  re- 
taining it  from  the  state  treasury  by  section 
7,  art.  7,  of  the  Constitution.  Kingsbury  v. 
Anderson,  6  Idaho,  771,  51  Paa  744;  Krout- 
Inger  v.  Board  of  Examiners,  8  Idaho,  463,  69 
Paa  279;  and  JefTerys  t.  Huston,  23  Idaho, 
372,  129  Pac.  1065. 

[4]  Our  attention  is  also  directed  to  the 
fact  that  no  provision  is  made  for  the  submis- 
sion of  claims  against  the  state,  arising  out 
of  emergency  employment,  to  the  state  board 
of  examiners,  but,  upon  the  other  hand,  pay- 
ment of  funds  belonging  to  the  state,  without 
such  examination,  is  attempted  to  be  provid- 
ed for.  This  feature  of  the  chapter  is  In  con- 
travention of  section  18,  art  4,  of  the  Consti- 
tution, which  grants  to  that  board  power  to 
examine  all  claims  against  the  state,  except 
for  salaries  or  compensation  of  officers  fixed 
by  law.  Winters  v.  Ramsey,  4  Idaho,  303,  39 
Pac  193. 

Certain  other  objections  have  been  made, 
touching  the  validity  of  this  legislative  en- 
actment, but.  In  view  of  the  conclusion  reach- 
ed upon  those  heretofore  mentioned,  it  is  not 
deemed  necessary  to  discuss  them. 

[S,  6]  It  is  contended  by  counsel  for  plain- 
tiff that  sections  1  to  11,  inclusive,  and  sec- 
tions 13  and  16  of  the  chapter  under  consid- 
eration constitute  a  complete  rule  of  action, 
and  that,  conceding  sections  12,  14,  and  15, 
which  attempt  to  provide  for  contribution  by 
the  state  toward  the  expense  of  furnishing 
emergency  employment,  to  be  unconstitution- 
al, the  legislative  enactment  may  still  be  sus- 
tained as  a  law  requiring  the  several  coun- 
ties, unaided  by  the  state,  to  furnish  and  pay 
for  such  employment.  That  the  chapter  Is 
capable  of  being  so  divided,  and  that,  by 
striking  out  sections  12,  14,  and  16,  a  com- 
plete law  would  remain,  placing  the  burden 
of  giving  emergency  employment  upon  the 
several  counties  to  persons  residing  therein, 
is  true. 


In  support  of  the  doctrine  that  if  one  pro- 
vision of  a  statute  is  invalid  the  other  pro- 
visions are  not  affected  by  its  invalidity  un- 
less they  are  so  dependent  upon  each  other 
that  they  cannot  be  divided  without  defeat- 
ing the  object  of  the  statute!  we  are  cited  to 
the  case  of  Gillesby  v.  Board  of  County  Com- 
missioners, 17  Idaho,  586,  107  Pac.  71,  where- 
in what  seems  to  be  the  true  rule  Is  quoted 
from  Lewis'  Sutherland  Stat  Construction, 
§  296,  as  foUows: 

"Where  a  part  only"  of  a  statute  is  unconstitu- 
tional, and  therefore  void,  the  remainder  may 
still  have  effect  under  certain  conditions. 
•  •  *  The  point  or  test  is  •  •  •  whether 
they  are  essentially  and  inseparably  connected 
in  substance.  If  so  connected,  the  whole  stat- 
ute is  void.  If  one  provision  of  an  enactment 
is  invalid  and  the  others  valid,  the  latter  are 
not  affected 'by  the  void  provision,  unless  they 
are  plainly  dependent  upon  each  other,  and  so 
inseparably  connected  tiiat  thejr  cannot  be  di- 
vided without  defeating  the  object  of  the  stat- 
ute.   And  the  converse  is  true." 

It  is  said  In  Cunningham  v.  Thompson,  18 
Idaho,  149,  108  Pac.  898 : 

"It  is  also  settled  in  this  state  that  If  the 
provisions  of  an  act  are  connected  in  subject- 
matter,  dependent  on  each  other,  and  designed 
to  operate  for  the  same  purpose,  or  are  other- 
wise so  dependent  in  meaning  that  it  cannot  bo 
presumed  that  the  Legislature  would  have  pass- 
ed one  without  the  other,  then  if  one  part  falls 
the  entire  act  must  fall.'' 

See,  also,  Ferbrache  v.  Drainage  Dist.  No. 
5,  23  Idaho,  85,  128  Pac.  553,  44  L.  R.  A.  (N. 
S.)  538,  Ann.  CJas.  1915C,  43,  and  additional 
cases  therein  cited  on  page  94. 

It  seems  to  us  the  provisions  of  the  chapter 
under  consideration  are  essentially  and  Insep- 
arably connected  in  substance;  that  they  are 
plainly  dependent  upon  each  other,  and  that 
they  cannot  be  divided  without  defeating  the 
object  of  the  Legislature,  which  was  to  give 
emergency  employment  to  those  In  need  of 
it  and  to  share  the  burden  of  the  expense 
thereby  incurred  between  the  county  wherein 
the  employment  is  given  and  the  state  at 
large.  Since  sections  12,  14,  and  16  are  clear- 
ly violative  of  the  Constitution,  and  since  by 
sustaining  the  remaining  sections  a  consid- 
erable burden  of  expense  would  be  placed  up- 
on counties  called  upon  to  give  emergency 
employment  to  a  large  number  of  persons 
from  which  burden  counties  required  to  em- 
ploy few  or  none  would  be  exempted  and 
since  it  is  clear  that  it  was  not  the  intention 
of  the  Legislature  to  do  so,  the  entire  chapter 
must  be  held  to  be  invalid. 

The  demurrer  to  the  application  for  a  writ 
of  mandate  is  sustained,'  the  alternative  writ, 
heretofore  issued,  is  quashed,  a  peremptory- 
writ  is  denied,  and  the  case  is  dismissed. 
Costs  are  awarded  to  defendants. 

SULLIVAN,  a  J.,  and  BUEK3B,  J.,  concur. 
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(28  Idaho,  MS) 

PBICHARD  T.  McBRIDB  et  aL 
(Supreme  Court  of  Idaho.    Jan.  11,  1916.) 

L  Counties  €=>51  —  Cottntt  Couuibsionebs 
— Blbotion  of  Chaibman— Tebu. 
■  J9«M  that,  Qnder  sections  1908  and  1909, 
Bey.  Codes,  it  ia  the  duty  of  the  members  of 
boards  of  county  commisdoners,  at  their  first 
regular  meeting  on  the  second  Monday  of  Jan- 
uary next  after  their  election,  to  elect  a  chair- 
man from  their  number,  who  holds  such  position 
until  the  expiration  of  his  term  of  office  as  com- 
missioner, unless  he  resigns  or  ia  removed  from 
or  ceases  to  be  a  member 'of  the  board  of  coun- 
ty commissioners  by  operation  of  law. 

[Ed.  Note.— For  other  cases,  see  Conntiea, 
Cent.  Dig.  {  62 ;  Dec.  Dig.  (3=>51.] 

2.  Mandauus  €=>77— Scope  of  Pboceedino — 
euoibiutt  and  titijt  to  office. 

Held,  that  the  trial  court  did  not  err  in 
holding  that  the  eligibility  of,  or  title  to.  the 
office  of  County  Commissioner  McBride,  under 
appointment  could  not  be  inquired  into  in  this 
proceeding. 

[Ed.  Note. — For  other  cases,  see  Mandamus, 
Cent.  Dig.  U  161-169;    Dec.  Dig.  (S=>77.] 

Morgan,  J.,'  dissenting. 

Appeal  from  District  Conrt,  Bonner  Conn- 
ty;   John  M.  Flynn,  Judge. 

Mandamus  by  R.  O.  Prlchard  against  F. 
J.  McBrlde  and  another.  From  a  Judgment 
for  defendants,  plaintiff  appeals.    Reversed. 

Herman  H.  Taylor,  of  Sandpoint,  for  ap- 
pellant G.  EL  MartlJi,  of  Sandpoint,  for  re- 
spondents. 

BUDOB,  J.  In  this  action  the  plaintifr  be- 
low and  appellant  here  filed  his  affidavit  for 
a  writ  of  mandate  against  defendants  below 
and  respondents  here.  An  alternative  writ 
of  mandate  was  Issued  on  July  10,  1916,  and 
was  made  returnable  on  the  15th  day  of  that 
month.  This  writ  of  mandate  was  sought  by 
appellant  for  the  purpose  of  restoring  him 
to  the  position  of  chairman  of  the  board  of 
county  commissioners  of  Bonner  county,  of 
which  be  and  the  respondents  were  members. 
To  the  alternative  writ  of  mandate,  respond- 
ents answered.  The  cause  was  tried  before 
the  court  without  a  Jury,  upon  the  admis- 
sions made  by  the  pleadings  and  a  stipulation 
of  facts  entered  into  between  counsel  for 
the  respective  parties.  Upon  the  facts  ad- 
mitted by  the  pleadings  and  the  stipulated 
facts  the  court  made  findings  of  fact  and 
conclusions  of  law,  which  findings  recite 
substantially  aU  of  the  facts  relied  upon  by 
the  parties  to  this  proceeding,  and  upon 
which  the  Judgment  of  the  trial  court  is 
based.  The  trial  court  found  among  other 
things  as  follows:  That  the  plaintiff,  C.  E. 
Hagman,  and  Don  C.  McCoU  were  the  duly 
elected  and  qualified  members  of  the  board 
of  county  commissioners  of  Bonner  county 
on  the  second  Monday  of  January,  1915; 
that  at  a  regular  meeting  of  the  board  on 
said  date,  Don  C.  McCoU  was  duly  elected 
chairman  of  said  board ;  that  the  said  Mc- 
CoU acted  as  the  chairman  of  the  board,  per- 
forming the  duties  and  functions  thereof,  up 


to  June  15,   1915,  when  he   resigned  sn* 
chairmanship ;   that  at  a  regular  meeting  of 
the  board  on  the  15th  day  of   June,  1915, 
the  plaintiff  Prieliard  was,  by  a  nnanlnious 
vote,  duly  elected  chairman  of  said  board  of 
county  commissioners;  that  on  the  5th  da; 
of  July,  1915,  McColl  ceased   to   act  as  « 
member  of  the  board  of  county  commission- 
ers of  Bonner  county  by  reason  of  the  crea- 
tion  of   Boundary   coimty,    Inclndlng    prac- 
tically all  of  Commissioner  McCoU's  district 
No.    3,    on   which  date   defendant    McBride 
qualified  under  appointment  -of  the  Govern- 
or of  this  state  as  a  member  of  the  boui 
of  county  commissioners  of  Bonner  county; 
that  after  the  election  of  plaintiff  as  chair- 
man of  the  board  of  county  commissioners 
of  Bonner  county  on  June  15,   1915,  np  to 
the  time  of  the  appointment  and   qualifica- 
tion of  McBride  as  county  commissioner  of 
said  county,  the  plalnUfl  acted  as  chairman 
of  the  board;    that  immediately    after  the 
qualification  of  defendant  McBride  as  com- 
missioner, and  at  a  regular  meeting  of  the 
board.  It  was  moved  by  Commissioner  Bag- 
man and  seconded  by  Colnmlssioner  McBride 
that  the  action  of  the  board  In  theretofot* 
electing  Commissioner  Prlchard  chairman  lie 
reconsidered.     Prldiard  refused  to  put  the 
motion,  whereupon  it  was  put  by  Commis- 
sioner Hagman  and  carried  by  the  rote  d 
Hagman  and   McBride.     It   was    thereafter 
moved  by  Commissioner  McBride   and   se^ 
ended   by   Commissioner'  Hagman    that   the 
office    of    chairman    l>e    declared     vacant 
Prtchard  refused  to  put  the  motion,  where- 
upon It  was  put  by  Commissioner  McBride 
and  the  motion  was  carried  by  the  afiSrma- 
tlre  vote  of  Hagman  and  McBride.     It  was 
then  moved  by  Commissioner  Hagnuua  and 
seconded  by  McBride  that  McBride  be  elet-t- 
ed  chairman.    Motion  was  put  by   Hagman 
and  carried  by  the  affirmative  vote  of  Hag- 
man and  McBride.     Thereafter  the  defend- 
ant McBride  assumed  to  act,  and  lias  contin- 
ued to  act,  as  the  chairman  of  the  board  of 
county    commissioners    of    Bcxiner     county. 
This    action    was    brought    by     appellant. 
Prichard,  against  McBride  and  Hagman  to 
determine  whether  Prichard  or  McBride  is 
entitled  to  legally  hold  the  chairmanship  of 
the  board  of  county  commlsAoners  of  Bon- 
ner county,  and  to  perform  the  duties  and 
functions  tiiereof.     The  trial  court   entered        I 
Judgment  in  favor  of  respondent  McBride. 
This  is  an  appeal  from  the  Judgment. 

Appellant  relies  upon  three  assignments  of 
error:  First  The  court  erred  in  holding  that 
the  office  of  chairman  of  the  board  of  county 
commissioners  was  not  a  civil  office,  and  could 
be  declared  vacant  at  any  time  at  the  will  of 
the  majority.  Second.  The  court  erred  in 
holding  that  the  defendant  McBride  did  not 
unlawfully  usurp  and  intrude  into  the  office 
of  chairman  of  said  board,  and  that  the  de- 
fendants had  not  prevented  and  precluded 
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the  use  and  enjoyment  by  plaintiff  of  his 
office  as  county  commissioner.  Third.  The 
court  erred  In  its  oonclaslon  of  law  that  the 
qualifications  and  eligibility  of  McBrlde  to 
be  appointed  as  a  county  commissioner  could 
not  be  inquired  into  or  determined  in  this 
action. 

[1]  The  first  and  second  assignments  of  er- 
ror may  be  consolidated.  They  both  involve 
but  the  one  question,  viz.,  the  right  of  ap- 
pellant to  the  position  of  chairman  of  the 
board  of  county  commissioners  of  Bonner 
county.  We  think  that  a  solution  of  the 
question  before  us  Involves  the  construction 
of  sections  1906,  1908,  and  1909,  Rev.  Codes. 
Sec.   1906,  supra,  provides: 

"The  term  of  office  of  a  commissioner  is  two 
years." 

Section  1908  provides: 

"The  members  of  the  board  of  commissioners 
must,  at  their  first  regular  meeting  on  tiie  sec- 
ond Monday  of  January  next  alter  their  elec- 
tion, elect  a  chairman  from  their  number." 

Section  1909  provides: 

"A  majority  of  the  board  constituteB  a  quorum. 
The  chairman  must  preside  at  all  meetings  of 
the  board,  and  in  case  of  his  absence  or  inabili- 
ty to  act,  the  members  present  must,  by  an  or- 
der, select  one  of  their  number  to  act  as  chair- 
man temporarily.    •    •    • " 

It  seems  to  us  that  it  was  clearly  the  in- 
tention of  the  Legislature,  from  tbe  foregoing 
sections  of  the  statute,  to  provide  for  the 
selection  of  a  permanent  chairman  at  ttie 
first  meeting  of  the  board,  whose  right  to 
preside  at  aU  meetings  should,  extend  during 
his  term  of  office  as  county  commissioner, 
unless,  he  voluntarily  resigned  as  the  chair- 
inan  of  said  t>oard,  or  was  removed  from, 
or  ceased  to  be  a  member  of,  the  board. 
That  a  regularly  elected  chairman  would  have 
the  right  to  resign  as  chairman  or  as  a  meml>er 
of  tbe  board  of-  county  commissioners  could 
not  be  seriously  questioned.  Such  resigna- 
tion, however,  would  not  involve  the  exis- 
tence of  the  board,  and  since,  under  tbe  stat- 
ute, two  members  of  the  board  constitute  a 
majority,  upon  the  resignation  of  one  of  their 
memtiers,  either  as  a  memt)er  of  tbe  board  of 
county  commissioners  or  as  the  chairman  of 
said  board  they  undoubtedly  would  have  the 
power  to  recognize  the  board ;  and  upon  the 
election  of  one  of  their  number  as  chairman, 
his  right  to  perform  the  duties  and  func- 
tions of  said  position  would  extend  to  the 
end  of  hlfl  term.  Or,  in  the  event  of  the 
permanent  absence  or  Inability  of  the  regu- 
larly elected  chairman  to  act,  a  majority  of 
the  board  would  be  authorized  to  select  his 
successor.  A  construction  of  the  statute  to 
the  effect  that  the  commissioners  may,  at 
any  or  all  of  their  regular  meetings,  make  a 
change  in  tbe  chairmanship  of  the  board 
would  result,  in  our  Judgment,  tn  confusion 
and  a  lack  at  that  orderly  proceeding  on  the 
part  of  the  board  in  dispatching  public  busi- 
ness which  is  contemplated  by  the  statutes, 
and  which  the  electors  in  tbe  county  have  a 
right  to  expect 
164P.-40 


[J]  We  do  not  think  that  the  eligibility  of" 
Commissioner  McBrlde  could  be  Inquired  into 
in  this  proceeding,  and  the  trial'  court  did  not 
err  in  so  holding.  But  we  are  of  the  opinion 
that  the  trial  court  did  err  in  holding  that 
the  appellant  was  not  tbe  duly  elected  chair- 
man of  tbe  board  of  county  commissioners  of 
Bonner  county,  of  which  position  be  had  been 
wrongfully  deprived,  and  that  be  bad  not 
been  denied  the  right  to  exercise  tbe  duties 
and  functions  of  such  chairmanship.  Our 
conclusions  are,  and  the  Judgment  of  this 
court  is,  that  the  respondent  McBrlde  does 
not  hold  and  is  not  entitled  to  bold,  the 
position  of  chairman  of  the  board  of  county 
commissioners  of  Bonner  county,  and  that 
the  appellant  Prlchard  now  holds  that  posi- 
tion, and  is  entitled  to  bold  it  until  the  ex- 
piration of  his  term  of  office  as  county  com- 
missioner, unless  he  resigrns  or  becomes  legal- 
ly dlsquallBed. 

The  trial  court  is  therefore  directed  to 
vacate  and  set  aside  the  Judgment,  heretofore 
entered,  quashing  the  alternative  writ  of 
mandate,  and  to  issue  a  peremptory  writ  of 
mandate,  directed  to  the  respondents,  com- 
manding them  to  admit  appellant  to  the  use 
and  enjoyment  of  tbe  itositlon  of  chairman  of 
the  board  of  county  commissioners  of  Bonner 
county.    Costs  are  awarded  to  appellant 

SULLIVAN,  C.  J.,  concurring. 

MORGAN,  J.  1  dissent  from  aU  of  the 
foregoing  opinion  except  wherein  it  decides 
that  the  eligibility  of  a  county  commissioner 
may  not  be  inquired  into  in  a  mandamus  pro- 
ceeding, and  in  that  portion  I  concur. 

This  case  was  tried  in  the  district  court, 
and  was  appealed  to  this  court,  upon  the  the- 
ory that  tbe  position  of  chairman  of  the 
board' of  county  commissioners  is'  a  civil  of- 
fice. This  theory  Is  erroneoua  Section  18, 
art  5,  of  our  Constitution,  as  amended,  pro- 
vides for  the  election  of  a  prosecuting  at- 
torney for  each  organized  county  of  tbe 
state  and  section  6,  art  18,  as  amended,  pro- 
vides : 

"The  Legislature  by  general  and  uniform  laws 
shall  provide  for  the  election  biennially  in  each 
of  the  several  counties  of  the  state,  of  county 
commissioners,  a  sheriff^  a  county  treasurer,  who 
is  ex  officio  public  administrator  and  also  ex  of- 
ficio tax  collector,  a  probate  judge,  a  county 
superintendent  of  public  instruction,  a  county 
assessor,  a  coroner  and  surveyor.  The  clerk  of 
the  district  court  shall  be  ex  officio  auditor  and 
recorder.  No  other  county  offices  shall  be  es- 
tablished, but  the  Legislature  by  general  and  uni- 
form laws  shall  provide  for  the  election  of  such 
township,  precinct  and  municipal  officers  as  pub- 
lic convenience  may  require,  and  shall  prescribe 
their  duties,  and  fix  their  terms  of  office." 

It  will  be  at  once  observed  that  there  is  no 
such  office  as  that  for  which  appellant  is 
contending,  and  that  tbe  Legislature  is  pro- 
hibited, by  the  Constitution,  from  creating 
It  Therefore  section  1908,  Rev.  Codes  (quot- 
ed in  the  majority  opinion),  cannot  be  con- 
strued to  be  more  than  a  direction  to  the 
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board,  fixing  the  time  and  manner  of  desig- 
nating one  of  its  members  to  preside  at  its 
meetings. 

I  have  reached  the  conclusion  that  the 
Legislature  has  not  fixed  the  tenare  of  office 
of  the  chairman  of  the  board  of  county  com- 
missioners for  two  reasons:  (1)  Because  It 
cannot  be  Inferred  from  section  1909,  Bey. 
Codes  (quoted  in  the  majority  apXnion),  or 
from  any  other  statute,  that  It  was  the  legis- 
lative Intent  so  to  do;  and  (2)  because  there 
is  no  such  office.  The  dtiairman  Is  merely  a 
member  of  the  board  of  county  commission- 
ers, who  has  been  designated  by  the  board 
to  discharge  certain  duties  incidental  to  its 
chairmans'hlp,  and,  no  term  during  which  he 
shall  preside  having  been  fixed,  he  cannot 
be  heard  to  complain  if  the  board  sees  fit 
to  depose  him  and  to  designate  another  of  Its 
members  to  discharge  those  duties.  Even 
though  it  be  assumed  that  the  office  of  chair- 
man of  the  board  of  county  commissioners 
can  be,  and  has  been,  created  by  the  Legisla- 
ture, In  order  to  reach  the  conclusion  that 
it  was  the  legisUtive  intent  to  fix  the  ten- 
ure of  that  office,  as  found  in  the  foregoing 
opinion,  I  must  amend  section  1908,  Rev. 
Codes,  and  cause  it  to  read: 

"The  members  of  the  board  of  eommisBioners 
must,  at  their  first  regular  meeting  on  the  sec- 
ond Monday  of  January  next  after  their  elec- 
tion, elect  a  chairman  from  their  number,  who 
shall  continue  to  act  as  such  until  his  term  of 
office  as  commissioner  expires" 
— or  I  must  read  into  section  1909  a  provi- 
sion, which  is  not  there,  to  the  eCFect  that,  In 
case  a  vacancy  occurs  In  the  chairmanship, 
the  board  must  elect  a  chairman  to  fill  out 
the  unexpired  term  for  which  the  members 
were  elected  as  commissioners.  When  the 
legislative  intent  has  been  fully  and  clearly 
expressed  In  a  statute,  courts  shonld  not, 
by  way  of  Interpretation,  add  new  provisions 
to  It 

The  case  of  State  ex  rel.  Chllds  v.  EUchll, 
63  Minn.  147,  54  N.  W.  1069,  decided  by  the 
Supreme  Court  of  Minnesota  and  reported 
In  19  I«  R.  A.  779,  Is  somewhat  analogous  to 
this.  It  arose  out  of  a  dispute  as  to  who 
should  be  president  of  the  city  council  of 
Minneapolis,  and  Involved  the  Interpretation 
of  the  portion  of  the  dty  charter,  providing 
that: 

"At  the  first  meeting  of  the  city  coundl  in 
January  of  each  year,  after  a  general  state  elec- 
tion, they  shall  proceed  to  elect  b^  ballot  from 
their  number  a  president  and  vice  president. 
The  president  shall  preside  over  the  meetings  of 
the  city  council,  and  during  the  absence  of  the 
mayor  from  the  city,  or  his  inability  from  any 
reason  to  discbarge  the  duties  of  bis  office,  the 
said  president  shall  exercise  all  the  powers  and 
discharge  all  the  duties  of  the  mayor." 

Construing  this  provision,  the  court  said: 
"The  sole  purpose  of  the  statute  was  merely 
to  regulate  the  time  when,  and  the  manner  In 
which,  the  cit^  council  should  organize  and 
elect  their  presiding  officer,  and  to  provide  that, 
upon  the  happening  of  a  certain  contingency, 
such  presiding  officer,  for  the  time  being,  who- 
ever be  might  be,  should  perform  the  duties  of 


mayor.    There  is  nothing  indicating  an  intentkia 
to  create  a  dty  oSct  distinct  from  that  of  aldcr- 


After  an  able  discussion  the  coort  futber 
said: 

"Our  condnsion  is  that  the  president  of  tbe 
city  coundl  of  Minneapolis  is  not  an  'officer' 
of  the  city,  within  tbe  meaning  of  *  *  *  the 
dty  charter  or  the  Constitution,  bat  that  be  is 
merely  the  officer  or  servant  of  the  legislative 
body  which  elected  him,  and  that,  as  such,  he  la 
removable  at  the  will  or  pleasure  of  that  body." 

I  have  been  entirely  unable  to  perceive  the 
force  of  tbe  reasoning  which  Impelled  tbe 
majority  of  the  court  to  reach  the  conclusion 
stated  In  tbe  opinion  to  tbe  efFect  that  a 
construction  of  the  statute  permitting  tbe 
board,  at  any  regular  meeting  at  wblcb  It 
sees  fit  to  do  so,  to  make  a  change  in  tbe 
chairmanship,  would  result  in  confusion  and 
lack  of  orderly  proceeding,  on  the  part  of 
the  board,  In  dispatching  public  business. 
Had  It  been  deemed  to  be  expedient  by  tbe 
lawmaking  branch  of  the  government  that 
the  chairmanship  of  the  board  of  county  com- 
missioners be  a  county  office,  and  that  one 
elected  to  it  should  hold  It  two  years.  It 
would  seem  the  framers  of  the  Constitution 
would  not  have  prohibited  it,  and  that  the 
Legislature  would  have  left  nothing  to  be 
Inferred,  but  would  have  expressly  provided 
for  It 

Under  the  construction  placed  upon  tbe 
law  by  the  majority  of  the  court,  I  am  unable 
to  conceive  of  any  lawful  method  of  getting 
rid  of  a  chairman,  who  has  once  been  chosen, 
during  his  term  of  office  as  commissioner, 
however  unsatisfactory  his  services  as  a  pre- 
siding officer  may  prove  to  be,  and  regardless 
of  the  lack  of  orderly  proceeding  on  the  part 
of  tbe  board,  in  dispatching  public  business, 
his  retentioa  as  chairman  may  occasion,  un- 
less he  be  guilty  of  such  gross  misconduct  In 
office  as  to  warrant  his  removal  from  tbe 
board  in  a  Judicial  proceeding. 

(28  Idaho.  3«> 
DIETRICH   ▼.   COPELAND   LUMBER   CO. 
et  aL 

(Supreme  Court  of  Idaho.    Jan.  3,  1916.) 

1.  Limitation  of  Actions  ®=»58— Actioh  os 
Note— FoBEiGN  Cobposations. 

Where  an  action  is  brought  on  promissory 
notes  executed  by  a  foreigh  corporation  which 
has  not  complied  with  tbe  laws  of  this  state  in 
regard  to  filing  its  artides  of  incorporation  and 
designating  an  agent  upon  whom  service  of  pro- 
cess may  be  had,  and  it  is  sought  to  hold  the 
president  and  secretary  of  such  corporation  per- 
sonally liable  under  the  provisions  of  section 
2792,  Rev.  Codes,  the  action  must  he  brought 
within  three  years,  or  the  action  is  barred  by 
the  provisions  of  subdivision  1  of  aection  40o4, 
Rev.  Codes. 

[Ed,  Note.— For  other  cases,  see  Limitation 
of  Actions,  Cent.  Dig.  U  324-328,  346,  347: 
Dec  Dig.  (3=>58.1 

2.  FOBXION    COBPORATIONB  — OFnoUIS — PeB- 

60NAL  Liability. 

Under  the  provisions  of  section  2792,  Rev. 
Codes,  all  officers,  agents,  and   repreaentativea 
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|of  a  foreign  eoiporation  or  persons  claiming  to 
'be  officers  or  agents  of  the  same,  who  make  or 
attempt  to  make  any  contract  or  agreement,  or 
contract  any  indebtedness  in  the  name  of  such 
corporation,  or  for  its  use  and  benefit,  before 
such  corporation  has  complied  with  the  laws  of 
'this  state,  shall  be  jointly  and  severally  person- 
ally liable  upon  and  for  all  such  contracts  and 
agreements  aa  principal  contractors. 

3.  IiIMITATION    OF    ACTIONS    ®=»58— STATUTO- 

KT    LiiABiLiTT— Action   to   Ekcoveb— Fob- 

EION  COBPOKATIONB. 

Held,  that  the  liability  sought  to  be  im- 
posed by  this  action  on  the  defendants  is  a  stat- 
utory liability,  and  was  barred  by  the  statute 
of  limitations  at  the  time  this  action  was 
brought. 

[Ed.  Note.— For  other  cases,  see  Limitation  of 
Actions,  Cent  Kg.  {§  324-^28,  346,  347;  Dec. 
Dig.  <S=358.] 

4.  GOBFORATIONS   «=s>663— FOBEION   COBFOBA- 

TiONS  —  Contracts— Enfobcxment  aqainbt 

SxOCKHOLDEBa. 

'tield,  under  the  facts  of  this  case,  that  the 
plaintiS  cannot  recover  in  this  action. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  U  2647-2548 ;  Dec.  Dig.  «s>653.] 

5.  LiMiTATiow   OF   AcnoRS  «=»58— "LlABIL- 
iTT  Cbeatbd  bt  Statute." 

A  "liability  created  by  statute"  within  Rev. 
Codes,  {  4054,  subd.  1,  providing  that  an  ac- 
tion on  a  liability  created  by  statute  other  than 
a  penalty  or  forfeiture  must  be  brought  within 
three  years,  is  a  liability  depending  for  its  ex- 
istence on  the  enactment  of  the  statute,  ami 
not  on  the  contract  of  the  parties  (quoting 
Woi^a  and  Phrases,  Second  Series,  Statutory 
Liability). 

[Ed.  Note.— For  other  cases,  see  limitation 
of  Actions,  Cent.  Dig.  St  824-328,  346,  347; 
Dec.  Dig.  <S=»58.] 

Appeal  from  District  Court,  Bonner  Coun- 
ty;   John  M.  Flynn,  Judge. 

Action  by  Michael  O.  Dletrlcb  against  the 
Copeland  Lumber  Company,  a  corporation, 
and  others.  From  judgment  for  defendants, 
plaintiff  appeals.    AflBrmed. 

G.  A.  Bubrow,  of  Priest  Rlvejf,  and  O.  H. 
Martin,  of  Sandpolnt,  for  appellant.  Herman 
H.  Taylor,  of  Sandpolnt,  for  respondents. 


SULLIVAN,  O,  J.  This  action  was  brought 
to  recover  Judgment  on  13  certain  promissory 
notes  executed  by  tbe  Copeland  Lumber  Com- 
pany, a  corporation,  upon  four  causes  of  ac- 
tion. The  defendants  D.  H.  Chlsholm  and 
Isabella  Chlsholm,  bis  wife,  were  joined  as 
defendants,  and  the  plaintiff  sought  to  en- 
force against  them  the  statutory  liability 
provided  by  section  2792,  Rev.  Codes,  on  the 
ground  that  tbey  bad  acted  as  officers,  pres- 
ident and  secretary,  of  said  corporation,  In 
the  execution  of  said  notes,  which  corpora- 
tion, being  a  Washington  corporation,  bad 
not  compiled  with  the  laws  of  the  state  of 
Idaho  In  regard  to  filing  Its  articles  of  Incor- 
I>oratlon  and  designating  an  agent  upon  whom 
service  of  process  might  be  had  in  this  state. 
Separate  demurrers  were  interposed  to  the 
complaint  by  the  Cblsholms  upon  the  ground 


that  the  causes  of  action  were  all  barred  un- 
der subdivision  1  of  section  4054,  Rev.  Codes, 
and  for  other  reasons.  The  court  sustained 
said  demurr&rs  as  to  the  first  three  causes  of 
action,  on  the  ground  that  each  action  was 
barrc^  by  the  provisions  of  the  statute  of 
limitations,  and  overruled  the  demurrer  as  to 
the  fourth  cause  of  action. 

D.  H.  and  Isabella  Chlsholm  filed  separate 
answers  to  the  fourth  cause  of  action,  deny- 
ing each  and  every  allegation  of  said  com- 
plaint, and  pleaded  as  affirmative  answers 
the  defense  that  said  cause  of  action  was 
barred  by  the  statute  of  limitations,  and,  fur- 
ther, that  the  plaintiff,  Dietrich,  was  one  of 
the  prime  mov.ers.  Instigators,  and  Incorpo- 
rators of  the  defendant  Copeland  Lumber 
Company;  thai  he  was  one  of  the  trustees 
of  the  corporation;  that  the  place  where 
the  principal  business  was  transacted  was 
Spokane,  Wash.,  and  that  the  board  of  trus- 
tees met  there  and  transacted  the  business 
of  the  company ;  that  the  plaintiff  had  been 
ever  since  the  Incorporation  of  said  company, 
and  until  the  dissolution  thereof,  one  of  tbe 
trustees  and.  an  officer,  to  wit,  vice  president 
and  treasurer,  and  was  such  officer  and  claim- 
ed to  be  such,  and,  as  such,  made  an  attempt 
to  make  contracts  and  agreements  evidenced 
by  the  notes  sued  on  In  this  action  on  behalf 
of  tbe  corporation,  and  contracted  Indebted- 
ness In  the  name  of  said  corporation  for  Its 
use  and  benefit ;  that  be,  as  such  prime  mov- 
er. Instigator,  and  incorporator,  undertook 
and  promised  that  said  corporation  would 
comply  with  the  laws  of  the  states  of  Wash- 
ington and  Idabo,  and,  as  sucb  trustee  and 
officer,  it  was  his  duty  to  do  so;  that  the 
plaintiff  knowingly,  wfllfully,  and  unlawful- 
ly failed  to  have  said  corporation  comply 
with'  tbe  laws  of  the  state  of  Idaho  or  to  en- 
force compliance  therewith  by  said  corpora- 
tion, as  was  his  duty  as  an  officer  of  said 
corporation;  that  be  knowingly  and  willful- 
ly failed  to  act  in  said  matter,  and  failed  to 
have  said  corporation  comply  with  the  Con- 
stitution and  laws  of  the  state  of  Idaho  re- 
lating to  foreign  corporations;  that,  he  be- 
ing the  prime  mover  in  the  organization  of 
said  corporation,  defendants  had  a  right  to 
and  did  rely  upon  the  promise  of  the  plaintiff 
in  that  regard ;  that  plaintiff  reported  to  de- 
fendants that  a  compliance  with  the  laws  of 
Idaho  had  been  made  at  the  time  of  making 
said  agreement  evidenced  by  said  notes ;  that 
the  agreement  and  notes  sued  on  were  the' 
acts,  agreement,  and  notes  of  the  corporation 
solely,  and  not  the  acts,  agreement,  and  notes 
of  tbe  defendants;  that  said  agreement  and 
notes  were  made  In  tbe  state  of  Washington, 
and  were  not  subject  to  tbe  laws,  nor  under 
the  penalties  thereof,  of  the  state  of  Idabo ; 
that  said  promissory  notes  were  made  and  . 
executed  by  the  plaintiff  with  said  corpora- 
tion with  full  knowledge  of  all  the  facts  set 
forth  in  the  answers,  and  were  made  long 
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prior  to  TCovember  4,  1908 ;  that  the  pretend- 
ed consideration  for  said  notes  was  the  pnr- 
cbase  by  said  corporation  from  ^e  plaintUf 
of  the'stock  he  held  In  said  corporation ;  that 
said  pretended  sale  and  purchase  of  said 
stock  was  entirely  void  and  ultra  vires ;  that 
the  plaintiff  has  never  delivered  to  the  cor- 
poration his  stock  and  Interest  in  said  corpo- 
ration, and  the  consideration  for  the  contract 
has  wholly  failed,  and  the  agreement  is  and 
was  void  under  the  laws  of  the  states  of 
Washington  and  Idaho;  that  said  corpora- 
tion was  dissolved  in  the  state  of  Washing- 
ton on  February  23,  1910,  for  failure  to  pay 
to  the  state  of  Washington  the  license  fees 
required  under  the  law ;  that  plaintiff  is  es- 
topped, and  in  equity  should  be  estopped, 
from  maintaining  this  action,  from  enforcing 
and  attempting  to  enforce  any  right  under 
said  contract  or  promissory  notes,  or  collect- 
ing any  portion  thereof;  that  on  December 
18,  1911,  plaintiff  took  possession  of  the  per- 
sonal property  of  the  defendant  corporation, 
and  sold  and  disposed  of  the  same,  and  re- 
ceived therefor  |1,000,  and  has  pretended  to 
set  off  $878  of  said  sum  against  other  indebt- 
edness of  said  corporation  to  him,  the  plain- 
tiff, which  was  barred  by  the  statute  of  lim- 
itations ;  that  defendant  D.  H.  Chlsholm  nev- 
er owned  to  exceed  2,000  shares  of  the  stock 
of  .said  corporation  at  the  par  value  of  $1 
each;  and  that  the  defendant  Isabella  Chls- 
holm never  owned  to  exceed  1,600  shares  of 
the  stock  of  said  corporation. 

Before  the  trial  the  defendant  Isabella 
Chlsholm  died,  and  her  codefendant,  D.  H. 
Chlsholm,  was  appointed  administrator  of 
her  estate,  and  was  substituted  as  one  of  the 
defendants.  During  the  trial  considerable 
oral  and  documentary  evidence  was  introduc- 
ed by  both  the  plaintiff  and  defendants. 

At  the  dose  of  the  testimony,  the  plaintiff 
moved  for  a  dismissal  of  said  action  as 
against  the  Copeland  Lumber  Company,  and 
said  motion  was  granted.  Thereafter,  plain- 
tiff and  defendants  having  closed  and  rested 
their  case,  motion  was  made  by  counsel  for 
defendants  for  a  directed  verdict,  which  mo- 
tion was  granted  by  the  court,  and  the  Jury 
thereafter  rendered  a  verdict  In  favor  of  the 
defendants,  and  Judgment  was  entered  on 
said  verdicL  The  appeal  la  from  the  Judg- 
ment 

[1,2]  Three  errors  are  assigned:  First, 
that  the  court  erred  In  sustaining  defend- 
ants' demurrers  to  the  first  three  causes  of 
action;  second,  the  court  erred  in  directing 
a  verdict;  third,  the  court  erred  in  not  sub- 
mitting to  the  Jury  the  question  as  to  the 
personal  liability  of  the  defendant  D.  H.  Chls- 
holm. 

The  order  of  the  court  sustaining  the  de- 
murrers to  the  first,  second,  and  third  causes 
of  action  was  based  on  subdivision  1  of  sec- 
tion 4054,  Rev.  Codes,  wliich  subdivision  pro- 
vides tliat  an  action  uiton  a  liability  created 


by  statute  other  than  a  penalty  or  forfeltcn 
shall  be  barred  in  three  years. 

[3, 4]  It  Is  contended  by  tounael  for  le- 
spondents  that,  under  the  provisions  of  see- 
tlon  2792,  Bev.  Codes,  which  makes  all  offi- 
cers, agents,  and  representatives  of  a  for- 
eign corporation,  or  persons  claiming  to  be 
officers  or  agents  of  the  same,  who  ahail  make 
or  attempt  to  make  any  contract  or  agree- 
ment, or  contract  any  indebtedness  in  the 
name  of  such  corporation,  or  for  its  use  and 
benefit  before  such  original  filings  are  made 
(referring  to  the  filing  of  the  articles  of  in- 
corporation and  designation  of  a  statutory  j 
agent  with  the  proper  ofllcer),  or  while  nidi 
corporation  is  In  default  upon  filing  a  reap- 
pointment as  provided  in  said  section,  jointly 
and  severally  personally  liable  upon  and  for 
all  such  contracts  and  agreements  as  prin- 
cipal contractors,  the  liability  Imposed  by 
those  provisions  is  a  statutory  Uabllity,  anA 
therefore  barred  in  three  years.  This  cod- 
tention  is  clearly  correct,  since  without  tbe 
statute  the  liability  would  not  attach.  [I] 
The  liabUity  Is  created  by  the  statute.  It  is 
stated  in  4  Words  and  Phrases,  Second  Se- 
ries, p.  686,  that: 

"A  'statutory  liability'  is  one  that  dependi 
for  its  existence  on  the  enactment  of  the  statute 
and  not  on  the  contract  of  the  parties." 

The  liability  contended  for  In  this  actka 
is  one  wholly  dependent  for  its  existence  oa 
the  provisions  of  section  2782,  supra.  Tbe 
court  therefore  did  not  err  in  sustaining  salii 
demurrers,  since  said  causes  of  action  wen 
based  on  a  statutory  liability,  and  wen 
barred  by  the  statute  of  limitations  at  tb* 
time  this  action  was  commenced. 

As  to  the  other  assignments  of  error,  it  ap- 
pears from  the  record  that  tbe  Copdand 
Lumber  Company  was  Incorporated  In  the 
state  of  Washington  about  December  28, 
1906,  to  do  business  In  both  Idaho  and  Wasb- 
ington;  that  plaintiff,  Dietrich,  and  bis  wlA 
and  the  defendant  Chlsholm  and  his  vlfs 
were  the  Incorporators  and  trustees;  thai 
Dietrich  looked  after  the  Incorporation  ot 
said  company  and  employed  an  attorney  t* 
prepare  the  articles  of  Incorporation.  It  ap- 
pears that  Dietrich  was  to  look  after  an  of 
those  matters  and  see  that  the  \aw  was  prop- 
erly complied  with  in  the  incorporation  of 
said  company,  but  he  failed  to  have  said  ooi- 
poratlon  comply  with  the  laws  of  tbe  state  ot 
Idaho  in  regard  to  foreign  corporations  dobig 
business  In  this  state,  and  because  of  the  ftU- 
ure  to  pay  the  Hcense  tax  in  tbe  state  d 
Wasblngton  said  corporatton  was  dlasolTtd 
in  that  state. 

On  the  motion  of  plaintiff  at  the  dose  ot 
the  testimony,  the  cause  was  diwinlBsod  as 
against  said  corporation,  and  plalntlS  songlit 
to  hold  the  other  defendants  under  the  lia- 
bility imposed  on  certain  corporate  officbUi 
by  the  provisions  of  said  section  2792. 

It  must  be  borne  in  mind  that  the  consid- 
eration given  for  the  notes  sued  on  In  On 
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urth  cause  of  action  was  stock  of  said  cor- 
>ratlon  held  or  owned  by  the  plaintiff,  Diet- 
ch.  Tliis  purchase  by  the  corporation  of  Its 
VD  stock  amounted  to  a'  redaction  of  the 
LPital  stock  of  the  company,  which  redno 
on  In  that  manner  is  in  violation  of  the 
atute.  Sec  2732,  Rev.  Codes,  as  amended  by 
aws  1909,  p.  1S9.  However,  the  most  serious 
>]ection  to  the  right  of  plaintiff  to  recover, 
i  we  view  it,  and  on  which,  no  donbt,  the 
-iai  court  directed  a  verdict,  is  that  the 
laintiff  ia  estopped  to  assert  a  statutory 
ability  against  his  codirectors  and  co-offi- 
;rs,  he  litmself  being  one  of  the  directors 
ad  officers  in  fault  and  acting  and  assum- 
ig  to  act  for  the  corporation,  and  chargeable 
ith  the  knowledge  that  the  corporation  had 
liled  to  comply  with  the  laws  of  the  state 
f  Idaha  Farticii>ation  by  a  director  or  of- 
cer  of  a  corporation  in  the  proceedings  of 
be  corporation  and  assistance  in  making 
ontracts  ultra  vires,  or  contrary  to  law, 
stops  such  officer  from  recovering  against 
is  codirectors  or  officers  personally  on  notes 
nd  accounts  of  the  company  which  he  has 
ought  up. 

It  was  stated  in  Rogers  v.  Bimnett,  2  Old. 
153,  37  Pac.  1078,  a  case  tliat  involved  11- 
egal  acts  or  acts  in  violation  of  the  statute, 
IS  follows: 

"The  plaintiffs,  as  well  as  the  defendants,  were 
lirectora  in  the  corporation,  and  Joined  in  the 
let  forbidden'  by  the  statute,  under  which  they 
lad  just  formed  the  corporation  in  whose  name 
hey  undertook  to  contract.  *  *  *  It  was 
:beir  duty  as  directors  to  know  all  of  the  lia- 
nlities  resting  upon  them,  as  well  as  the  rights 
jrovided  for  them  by  the  statute.  If  they  did 
lot  know  them  otherwise,  the  proposition  to 
:reate  a  liability  more  than  four  times  as  great 
IS  the  subscribed  capital  stock' should  have  caus- 
id  them  to  halt,  to  inquire,  and  to  inform  them- 
selves of  the  law.  We  believe  the  drcnmstancea 
in  this  case  were  such  as  to  render  ignorance 
ai  the  illegality  inexcusable,  and  that,  upon  the 
present  assignment  of  error,  the  plaintiffB  must 
be  left  where  their  wrongful  action  has  placed 
them." 

So  in  the  case  at  bar.  At  the  time  this 
contract  was  made  and  said  notes  executed 
the  plaintiff  knew,  or  was  charged  with  the 
knowledge,  that  the  corporation  had  not  com- 
plied with  the  laws  of  the  state  of  Idaho,  and 
that  all  of  Its  acta  in  regard  to  said  con- 
tract in  the  purchase  from  him  of  corxxtrate 
stock  was  in  violation  of  law,  and  he  must 
be  left  where  his  wrongful  acts  have  placed 
him. 

After  a  careful  examination  of  the  whole 
recoid,  we  are  satisfied  that  the  trial  court 
did  not  err  in  sustaining  the  demurrers  to 
the  first  three  causes  of  action,  and  in  di- 
recting a  verdict  and  entering  Judgment  in 
favor  of  the  defendants,  and  that  plaintiff 
cannot  recover  in  this  action. 

The  Judgment  must  therefore  be  affirmed, 
and  it  is  so  ordered,  with  costs  In  favor  of 
respondents. 

BUD6B  and  MORGAN,  JJ.,  concur. 


CU  Idaho,  MS) 
GAD7  et  uz.  v.  KELLBR. 
(Supreme    Court    of   Idaho.     Jan.    14,   1918.) 
L  Appeai.  and  Bbbob  €=>109— Decisions  Ap- 

FKALABLB— DBNIAI.  OW  JUDOVENT  NoTWITH- 
STAMDING  TeBDIGT. 

In  the  Idaho  practice,  no  provision  ia  mads 
for  an  appeal  from  an  order  denying  a  motion 
for  judgment  notwithstanding  the  veruct,  and  it 
is  not  therefore  an  appealable  order. 

[Bd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  «=>109.] 

2.  Trial  4=9295— Instbuctiors. 

The  instructions  given  to  the  Jnry  in  a  case 
must  be  read  and  considered  together,  and  if 
they  are  not  in  conflict  with  each  other  and, 
taken  as  a  whole,  correctly  state  the  law  appli- 
cable to  the  facts  of  the  case,  the  drcnmatance 
that  an  isolated  paragraph  is  obscure,  incom- 
plete, or  indefinite,  will  not;  of  itself,  constitute 
ground  for  reversal 

PM.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  f{  703-717;  Dec.  Dig.  <S=»296.] 

8.   PLEAOmO    9=»239  — AXBI^DMEKT  — DlSOBK- 
TION. 

Granting  or  refusing  to  grant  permission  to 
amend  a  pleading  is  larxelv  a  matter  of  dis- 
cretion of  the  trial  court,  and,  unless  the  ex- 
ercise of  such  discretion  deprives  a  party  to  the 
action  of  some  substantial  right,  it  is  not  error. 
[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  U  601,  605;    Dec.  Dig.  <S=323&] 

4.  APPBAI.   and    BbBOB  <9=>117&r-RBlCAI(DINO 
OF  OAXJBK—SVDOiam. 

Although  as  a  general  rule  the  judgment  la 
an  action  of  replevin,  if  for  the  plaintiff  and 
the  property  has  not  been  delivered  to  tiim, 
should  be  in  the  alternative,  for  the  return  of  the 

Eroperty  or  its  value  in  case  return  cannot  be 
ad,  and  altbough  the  verdict  is  in  the  alterna- 
tive and  the  judgment  makes  no  provision  for 
the  return  of  the  property,  il  it  clearly  appears 
from  the  record  that  return  cannot  be  had,  the 
case  will  not  be  remanded  to  the  trial  court  with 
instruction  to  enter  Judgment  in  the  alternative, 
since  no  useful  result  would  follow  such  action, 
and  since  no  substantial  right  of  either  of  the 
parties  has  been  Invaded  by  the  form  of  the 
judgment  entered  by  the  trial  court 

(Bd.  Note.*— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {{  4573-4587 ;  Dec.  Dig.  «=» 
1175.J 

Appeal  from  District  Conrt,  Kootenai 
County;  R.  N.  Dunn,  Judge. 

Action  by  Sidney  Cady  and  wife  against 
Shnest  B.  Keller.  From  Judgment  for  plain- 
tiffs, defendant  appeals.    Affirmed. 

Lynn  W.  Colp,  of  Coeur  d'Alene,  for  appel- 
lant Roger  G.  Weame,  of  Coeur  d'Alene^ 
for  respiHidenta. 

MORGAN,  J.  This  action  was  commenced 
by  reqixmdents  against  appellant  to  recover 
possession  of  a  team,  harness,  and  farm  wag- 
on, or  the  value  thereof  in  case  delivery  could 
not  be  bad,  together  with  damages  for  the 
taking  and  detenti<Mi  of  the  property.  It 
appears  that  appellant  came  into  possession 
of  the  property,  which  respondents  claim 
was  exempt  from  execution  under  the  pro- 
visions of  section  4480,  Rev.  Codes,  in  his 
official  capacity  as  constable,  first  under  and 
by  virtue  of  a  writ  of  attachment  and,  there- 
after, under  and  by  virtue  of  a  writ  of  execu- 
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tlon  issued  out  of  tbe  Justice's  court  In  a 
case  wherein  Branson-Max  Hardware  Com- 
pany, Limited,  a  corporation,  was  plaintiff, 
and  respondent,  Sidney  Cady,  was  defendant 
It  further  appears  that  thereafter  appellant 
sold  the  property  pursuant  to  the  execution. 

The  trial  resulted  In  the  following  verdict 
by  tbe  jury: 

"We,  the  jury  in  the  above-entitled  action, 
hereby  render  our  verdict  in  favor  of  plaintiffs 
and  a^inst'  defendant  as  follows:  For  the 
immediate  return 'of- the  two  marea,  harness  and 
wagon  described  in  plaintiffs'  complaint  to  plain- 
tiffs, or  in  lieu  thereof  the  payment  to  plaintiffs 
by  defendant  of  the  snm  of  $350  the  value  of 
the  property   at   the  time  it  was   taken   from 

§'   laintiffs;    and  for  the  farther  snm  of  S200.00 
amages  for  the  taking  and  detention  of  said 
property." 

Appellant  moved  for  judgment  in  bis  favor 
notwithstanding  tbe  verdict,  wbicb  motion 
was  by  tbe  court  denied,  and  judgment  was 
entered  in  favop  of  respondent  and  against 
appellant  wherein  it  was,  among  other 
things  recited: 

"It  appearing  from  facts  developed  during 
the  bearing  that  said  property  cannot  now  be 
returned  to  plaintiffs,  therefore  it  is  ordered, 
adjudged,  and  decreed,  and  this  court  does  order, 
adjudge,  and  decree,  that  plaintiffs  do  have  and 
recover  judgment  against  defendant,  Ernest  B. 
Keller,  in  the  full  sum  of  $350,  together  with  the 
farther  sum  of  $200,  being  the  total  sum  of  $550, 
together  with  the  costs  and  disbursements  of 
this  action  as  taxed  in  the  sum  of  $42.50  and  al- 
lowed herein." 

From  tbe  order  denying  appellant's  mo- 
tion for  judgment  notwithstanding  the  ver- 
dict of  the  jury  and  from  the  judgment  made 
and  entered  in  this  case,  this  appeal  is  pros- 
ecuted. 
[1]  Section  4800,  Rev.  Codes,  provides: 
"A  judgment  or  order,  in  a  civil  action,  except 
when  expressly  made  final,  may  be  reviewed  as 
prescribed  in  this  Code,  and  not  otherwise." 

Section  4807,  Rev.  Codes,  flxos  tbe  time 
within  which  appeals  may  be  taken  from 
judgments  and  certain  orders  made  and  en- 
tered in  district  courts  to  tills  court,  but  no 
provision  is  made  for  an  appeal  from  an 
order  denying  a.  motion  for  judgment  not- 
withstanding tbe  verdict,  and,  in  tbe  ab- 
sence of  such  a  provision,  it  Is  not  an  ap- 
pealable order.  This  will  therefore  be  treat- 
ed as  an  appeal  from  tbe  Judgment  alone. 

Appellant  assigns  as  error  tbe  action  of 
the  court  In  admitting  In  evidence  respond- 
ent's exhibits,  marked  for  Identification  "E." 
"F,"  "G,"  "H,"  "I,"  and  "J,"  and  contend 
that  they  were  not  properly  Identified  and 
were  Incompetent,  irrelevant,  and  ImmateiiaL 
These  exhibits  are  a  part  of  tbe  files  of  the 
justice's  court  in  tbe  case  above  mentioned ; 
Exhibit  B  being  a  motion  supported  by  tbe 
afiidavlt  of  respondent  Sidney  Cady  for  tbe 
release  from  attachment  of  tbe  property  in 
question  as  being  exempt  from  execution. 
Exhibit  F  is  a  supplemental  motion  demand- 
ing the  release  of  the  property  upon  the 
ground  that  the  afildavlt  of  attachment  was 
false.  Exhibit  O  is  the  answer  of  plaintiff 
in  said  suit  to  the  motion  above  mentioned. 


Exhibit  H  is  the  affidavit  for  attacibment 
Exhibit  I  Is  the  undertaking  on  attacbment. 
Exhibit  J  is  the  affidavit  of  Cady  claiming 
the  property  in  question  as  exempt  from  ex- 
ecution and  alleging  the  facts  upon  wliidi 
that  daim  was  based. 

During  the  trial  of  this  case  in  the  dis- 
trict oonrt,  wblle  tbe  justice  of  the  peace  was 
upon  the  witness  stand,  counsel  for  respond- 
ents was  attempting  to  prove,  by  tbe  vrlt- 
ness,  the  contents  of  certain  documents, 
which  were  files  In  the  justice's  court;  where- 
upon a  controversy  arose  between  connsd 
tor  the  respective  parties  as  to  the  proper 
method  of  making  this  proof,  and  resulted 
in  an  agreement  being  reached  that  all  rec- 
ords and  files  in  tbe  justice's  cotirt  pertinent 
to  the  Issue  in  the  district  court  mii^t  be 
accepted  In  evidence, 

At  the  close  of  taking  testimony,  counsel 
for  respondents  attempted  to  read  the  sup- 
plemental motion  marked  "F,"  above  men- 
tioned, to  which  objection  was  made  by  coun- 
sel for  appellant  upon  tbe  ^ound  that  it  was 
not  offered  or  introduced  in  evidence  and 
was  no  part  of  the  record,  upon  which  ob- 
jection the  court  made  tbe  following  ruling: 
"Overrule  the  objection  on  the  ground  that 
it  is  one  of  tbe  papers  that  the  court  understood 
was  offered  in  evidence.  Counsel  claims  it  was 
offered.  I  will  say  that  at  the  time  this  jus- 
tice's docket  and  other  papers  were  offered  in 
evidence  the  court  understood  it  was  agreed  that 
all  tbe  papers  subsequent  to  the  writ  of  attach- 
ment might  be  offered  in  evidence,  and  the  court 
understood  they  were  offered  in  evidence;  and 
if  they  were  not,  and  it  is  now  desired  to  put 
them  in,  the  court  will  reopen  the  case  and  al- 
low them  to  be  offered,  and  if  the  attorney  de- 
sires to  offer  any  evidence  in  their  rebuttal  he 
may  do  so." 

And  upon  further  objection  being  made 
by  counsel  for  appellant,  the  court  said: 

"The  court  has  already  made  its  ruling  on  that 
matter ;  and,  if  it  is  deemed  necessary  to  com- 
plete the  case  and  have  a  proper  hearing  of  it  in 
this  suit,  those  papers  may  be  offered,  in  order 
that  we  may  not  liave  a  piecemeal  triaL" 

Thereupon  the  documents  marked  "E," 
"F,"  "O,"  "H,"  "I,"  and  "J"  fttr  Identiflca- 
tlon  were  offered  and  admitted  in  evidence 
over  the  objection  of  appellant  to  the  effect, 
among  other  things,  that  they  had  not  been 
identified  as  files  of  the  justice's  court,  to 
which  objection  tbe  court  made  the  follow- 
ing ruling: 

"If  tbe  court  understood  tbe  agreement,  they 
are  witbin  the  agreement.  The  docket  was 
identified  by  the  justice  yesterday  on  the  stand." 

We  find  no  error  la  tbe  rulings  of  the  court 
In  this  particular.  The  transcript  of  the  pro- 
ceedings had  while  the  justice  of  the  peace 
was  upon  the  witness  stand  discloses  that  the 
court  was  justified  in  concluding  that  no  ob- 
jection would  be  made  to  tbe  introduction  of 
any  records  and  files  of  the  justice's  court 
material  to  tbe  issue  In  the  district  court; 
that  identification  of  tbe  various  documents 
was  waived ;  and  that  such  was,  In  fact, 
tbe  understanding  of  tbe  parties  at  the  time. 

[2]  Certain  other  assignments  of  error  ar« 
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predicated  upon  portions  of  the  Instructions 
given  by  the  court  to  the  jary  and  upon  his 
refusal  to  give  an  Instruction  requested  by 
appellant,  which  will  not  be  quoted  or  dis- 
cussed at  length.  The  instructions  given, 
taken  as  a  whole,  correctly  and  clearly  state 
the  law  applicable  to  the  facts  in  the  case. 
The  rule  Is  weU  settled  in  this  state  that  aU 
of  the  instructions  must  be  read  and  con- 
sidered together,  and  if  they  are  not  in  con- 
flict with  each  other  and,  taken  as  a  whole, 
correctly  state  the  law  applicable  to  the 
facts  of  the  case,  the  circumstance  that  an 
isolated  paragraph  is  obscure.  Incomplete,  or 
indefinite  will  not,  of  itself,  constitute  groqnd 
for  reversal.  TUden  ▼.  Hubbard,  25  Idaho, 
677,  138  Pac.  U33;  Osbom  v.  Cary,  28  Ida- 
ho, — ,  152  Pac.  473,  and  cases  therein  cited. 
[S]  Appelant  makes  the  following  assign- 
ments of  error: 

"The  court  erred,  when,  after  all  the  evidence 
was  in,  and  both  sides  had  rested,  defendant 
moved  for  a  dismissal  for  the  reason  that  the 
amended  complaint  did  not  state  a  cause  of  ac- 
tion, and  the  coort  had  sustained  the  motion  to 
dismiss,  on  his  own  motion  to  offer  to  plaintiffs 
to  allow  them  to  amend  their  complaint,  and 
to  offer  proof  to  sustain  the  amendment,  and, 
when  plaintiffs  refused  to  avail  themselves  of 
the  opportunity  so  offered,  to  disreeard  bis  own 
ruling  and  continue  the  case." 

nUs  assignment  is  not  fully  borne  out  by 
the  record.  The  transcript  discloses  that 
upon  the  motion  mentioned  in  the  assign- 
ment of  error  being  made  the  court  ruled  as 
follows: 

"i  think  I  wQl  sustain  the  contention  as  to  the 
pleading,  and  allow  you  to  amend  your  com- 
plaint to  conform  to  your  proofs,  or,  if  the  proof 
IS  not  in  as  you  desire  it,  I  will  allow  the  case 
to  be  reopened  and  proof  offered  on  that  point." 

Thereupon,  although  no  amendment  was 
actually  written  Into  the  complaint,  the  trial 
proceeded  as  if  it  had  been  so  written  and 
the  extalUts  above  mentioned  were  read  to 
the  Jary. 

Granting  ot  refusing  to  grant  permission 
to  amend  a  pleading  is  largely  a  matter  of 
discretion  of  the  trial  court,  and,  ludess  the 
exercise  of  such  discretion  deprives  a  party 
to  the  actl<m  of  some  substantial  right,  it  is 
not  error.  Idaho  Placer  Mln.  Oo.  v.  Green, 
14  Idaho,  294,  94  Pac.  161;  Harrison  v.  Rus- 
sell Cow,  17  Idaho,  196,  105  Pac.  48;  Snowy 
Peak  Mln.  Co.  v.  Tamarack  &  Ghesapeak 
Mln.  Co.,  17  Idaho,  630,  107  Pac.  60;  Penn- 
sylvania-Ccenr  d'AIoie  Min.  Cb.  v.  Gallagher, 
19  Idaho,  101,  112  Pac.  1044;  Mantle  v. 
Jack  Waite  Min.  Co.,  24  Idaho,  613,  136  Pac. 
854,  136  Pac.  1130 ;  and  Trousdale  v.  Winona 
Wagon  Co.,  25  Idaho,  130,  137  Pac.  372.  We 
have  reached  the  conclusion  that  the  court 
acted  within  its  discretionary  power  In  per- 
mitting the  amendment  and  in  admitting  the 
proof,  and  that  in  so  acting  no  error  was 
committed. 

[4]  Other  assignments  of  error  are  predi- 
cated upon  the  action  of  the  court  in  denying 
appellant'a  motion  for  a  Judgment  notwith- 


standing the  verdict  and  question  the  suffi- 
ciency of  the  evidence  to  sustain  the  verdict 
and  Judgment  An  examination  of  the  rec- 
ord convinces  us  that  the  evidence  is  suf- 
ficient and  that  the  court  committed  no  error 
in  making  the  ruling  complained  of. 

Appellant  urges  that  the  Judgment  Is  void 
for  the  reason  that  it  is  contrary  to  the  ver- 
dict, in  that  the  verdict  is  in  the  alternative, 
while  the  Judgment  is  for  the  value  of  the 
pr(^)erty  and  makes  no  provision  for  the  re- 
turn of  it  to  the  respondents.  While  un- 
doubtedly It  is  the  general  rule  that  the 
Judgment  in  an  action  for  replevin,  if  for' 
the  plaintiff  and  the  property  has  not  been 
delivered  to  him,  should  be  In  the  alterna- 
tive, for  the  return  of  the  property  or  its 
value  in  case  return  of  it  cannot  be  had,  it 
is  said  in  34  Cya  1549: 

"If  for  any  reason  a  return  cannot  be  had, 
where  it  would  be  the  appropriate  remedy,  the 
iudnaent  need  not  be  in  the  alternative,  but  may 
be  lor  the  assessed  value  of  the  property  only, 
including  such  damages  as  may  be  allowed,  and 
it  has  been  held  that  where  plaintiff  brings 
replevin  and  fails  to  procure  possession  of  the 
property,  but  continues  the  action  as  one  for 
damages,  an  altematiTe  judgment  for  the  return 
of  the  property  or  its  value  Is  not  required."  ■ 
Babb  V.  Aldrich.  45  Kan.  218,  26  Pac.  658. 

In  this  case  the  trial  court  recited  in  its 
Judgment  that  it  appeared  from  the  facts 
developed  during  the  heating  tliat  the  prop- 
erty could  not  be  returned,  and  the  record 
fully  sustains  this  finding.  Prior  to  the  trial 
in  the  district  court  appellant  had  sold  the 
property  and  It  had  passed  from  his  posses- 
sion and  control,  and  while  we  might,  were 
the  facts  otherwise  than  as  above  stated,  re- 
mand the  case  with  instruction  that  a  Judg- 
mend  in  the  alternative  be  entered.  In  view 
of  these  facts  it  is  clear  that  no  useful  re- 
sult would  follow  such  action  upon  our  part. 
Furthermore,  section  4231,  Rev.  Codes,  pro- 
vides: 

"The  court  must,  in  every  stage  of  an  action, 
disregard  any  error  or  defect  in  the  pleadings 
or  proceedings  which  does  not  affect  the  sub- 
stantial rights  or  the  parties,  and  no  judgment 
shall  be  reversed  or  affected  by  reason  of  such 
error  or  defect"  Schults  v.  Rose  Lake  Lumber 
Co.,  27  Idaho,  628,  149  Paa  726,  and  cases 
therein  dted. 

Since  a  return  of  the  property  cannot  be 
Iiad,  it  does  not  appear  to  us  that  any  sub- 
stantial right  of  either  of  the  parties  has 
been  invaded  by  the  failure  of  the  court  to 
enter  a  Judgment  directing  appellant  to  re- 
turn respondents'  property  to  them  (which 
It  Is  Impossible  for  him  to  do),  nor  does  It 
appear  to  us  that  the  Judgment  entered  for 
the  value  of  the  property  and  damages  for 
the  taking  and  detention  thereof  should  be 
disturbed. 

The  Judgment  of  the  trial  court  is  affirm. 
ed.    Costs  are  awarded  to  respondents. 

SniiLIYAN,  a  J.,  and  BDDQBt  J.,  oon 

CUT. 
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(28  Idaho.  35t) 

DtJVAliL  T.  NATIONAIi  INS.  CX).  OV  MON- 
TANA. 
(Supreme  Coart  of  Idaha    Jan.  12,  1916.) 
X  Inburanck   «=»40&— Lufb   Iitburancb— Px- 

BIOD  OF  CORTESTABIUXT— ChAKOB  BT  COK- 
TBAOT. 

Under  the  provisions  of  section  42,  Seas. 
Laws  1911,  p.  748,  as  amended  br  Laws  of 
1913,  p.  406,  S  22,  it  is  provided  that  an  insur- 
ance policy,  80  far  as  it  relates  to  life  or  en- 
dowment insurance  shall  be  incontestable  after 
two  years  from  the  date  of  issue,  except  for 
nonpayment  of  premiums  and  except  for  viola- 
tion of  the  conditions  of  the  policy  relating  to 
military  or  naval  service  in  time  of  war,  etc 
That  provision  of  the  statute  does  not  prohibit 
the  parties  from  contracting  that  the  period  of 
contestability  shall  be  less  than  two  years,  nor 
from  agreeing  that  the  policy  shall  not  be  con- 
testable after  its  delivery. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  {  1086;    Dec.  Dig.  «=>40a] 

2.  Insubakck   «=>400— Lira  IifBUBAitos— In- 

C0NTE8TABLC     CLAUBB    —     AfPUCATIOK     — 

Fbaudulent  Stateubntb. 

A  clause  in  a  policy  of  life  insurance,  pro- 
viding that  "this  policy  is  incontestable  from  its 
date,  except  for  nonpayment  of  i>remiums,"  pre- 
cludes any  defense  after,  the  stipulated  period 
on  account  of  false  statements  in  the  applica- 
tion for  the  policy,  even  though  they  were 
fraudulently  made. 

[Ea.  Note.— For  other  cases,  see  Inanrance, 
Cent  Dig.  t  lOSe;  De&  Dig.  «s>400.] 
8.  Inbubarcx   «=>40a— laix  Inbttbancb— lir- 

CONTESTABUe    Olavbk   —   Apfijoatior    — 

Fraudulent  Statevknt. 

BeH,  under  the  (acts  of  this  case,  that  the 
ooart  did  not  err.  in  sustaining  the  demurrer 
to  the  answer  and  entering  juagmait  in  favor 
of  the  plaintiff. 

(Ed.  Note.— For  other  eases,  see  Insurance, 
Cent  Dig.  {  1088;   Dec.  Dig.  «=>400.] 

Morgan,  J.,  dissenting. 

Appeal  from  District  Court,  Bonner  Oomir 
ty;    John  M.  Flynn,  Judge. 

Action  by  Oertmde  Duvall  against  the  Na- 
tional Insorance  Company  of  Montana,  a 
contoratlon.  From  judgment  for  plalntUf, 
defendant  appeals.    AflOrmed. 

H.  H.  Taylor,  of  Sand  Point,  for  appellant 
O.  H.  Martin,  of  Sand  Point,  for  respondent 

SULUVAN,  0.  J.  This  action  was  brought 
by  the  widow  of  the  insured,  as  beneficiary, 
to  recorer  upon  a  policy  of  life  Insurance  Is- 
sued by  the  appellant  company  and  delivered 
about  the  10th  of  December,  1913,  to  the  de- 
ceased, Imther  F.  Duvall,  who  died  about 
the  14th  of  March,  1914.  A  copy  of  the  In- 
surance policy,  which  was  for  $2,000,  is  at- 
tached to  the  complaint  and  made  a  part 
thereof,  $100  having  been  paid  thereon.  The 
prayer  is  for  Judgment  for  $1,900,  with  Inter- 
est and  costs. 

The  answer  denied  liability  and  set  up  five 
affirmative  defenses,  alleging  false  and  fraud- 
ulent answers  made  by  the  deceased  to  ma- 
terial questions  contained  in  his  application 
and  In  the  examination  by  the  medical  ex- 
aminer; that  the  answers  were  made  with 
Intent  to  defraud  the  company,  were  believed 


and  relied  upon  by  the  company,  were  ma- 
terial, and  known  by  the  deceased  to  be  uo- 
tme;  that  the  truth  of  the  statements  was 
warranted  by  the  deceased  and  was  a  coo- 
slderatlcm  for  the  contract,  and  that  such 
falsity  and  fraud  rendered  the  policy  nun 
and  void;  that  the  deceased,  when  making 
application  for  the  policy,  and  when  ex- 
amined by  the  defendant's  medical  examiner, 
and  when  he  received  the  policy,  had  tubercn- 
loals  of  the  lungs,  and  had  had  such  disease 
for  a  long  time  prior  to  his  said  application, 
and  from  which  disease  bronchial  pneumonia 
developed,  from  which  the  Insured  subse- 
quently died ;  that  the  appellant  had  offered 
to  return  to  the  plaintiff  the  $111.94,  to- 
gether with  Interest  from  the  date  of  pay- 
ment 

To  this  answer  and  eadi  affirmative  de- 
fense the  plaintiff  Interposed  a  demurrer, 
upon  the  ground  that  the  facts  stated  in 
said  answer  and  defenses  did  not  constitute 
a  defense  to  the  plalntUTs  cause  of  action. 
Said  demurrer  was  sustained  by  the  court 
and  the  defendant  refused  to  idead  farther. 
tJimn  the  focts  found  the  court  entered  judg- 
ment In  favor  of  the  plaintiff  for  $1,900, 
with  Interest  and  costs  of  suit  The  appeal 
Is  from  the  judgment 

The  policy  contained  the  following  Incon- 
testable clause: 

"This  policy  is  incontestable  from  its  date,  ta- 
cept  for  nonpayment  of  premiums." 

[1]  The  only  point  Involved  on  this  appeal 
Is  the  right  of  defendant  to  set  up  and  prove 
fraud  committed  by  the  plaintiff  In  making 
material  and  false  warranties  and  state- 
ments In  I  his  application  for  the  policy,  and 
whetfaw  this  Incontestable  clause  deprives 
the  defendant  of  the  right  to  set  up  the  de- 
fense of  fraud.  It  will  be  observed  that  It 
Is  provided  that  said  policy  was  incontestable 
from  Its  date,  with  the  one  exception,  name- 
ly, for  the  nonpayment  of  pronluma. 

Section  42  (Sess.  Laws  1911,  p.  732)  of  an 
act  relating  to  the  Insurance  department  In 
and  for  the  state  of  Idaho,  as  amended  by 
Laws  of  1913,  p.  406,  provides,  among  otlier 
things,  as  follows : 

"That  the  policy,  so  far  as  it  relates  to  lifft 
or  endowment  insurance,  shall  he  incontestable 
after  two  (2)  years  from  its  date  of  issue,  ex- 
cept for  nonpayment  of  premiums,  and  except 
for  violation  of  the  condinona  of  the  policy  re- 
lating to  military  or  naval  service  in  time  of 
war." 

The  latter  exception  Is  not  Involved  In 
this  case.  Under  the  provisions  of  said  stat- 
ute, the  contestability  of  the  policy  is  lim- 
ited to  two  years ;  but  that  does  not  prevent 
the  parties  from  contracting  that  the  period 
of  contestability  shall  be  less  than  two  yean, 
or  from  agreeing  that  the  policy  shall  not 
be  contestable  after  it  Is  delivered.  It  does, 
however,  prohibit  the  parties  from  extend- 
ing the  time  of  contestability  beyond  two 
years. 
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In  25  Gyc.  at  p.  873,  It  Is  stated  as  fol' 
lows: 

"A  danae,  now  oftea  inserted  in  policies,  that 
after  being  in  force  a  specified  time  they  shall 
not  be  disputed  or  shall  be  incontestable  pre- 
cludes any  defense  after  the  stipulated  period 
on  account  of  false  statements  which  were  war- 
ranted to  be  tme,  •ven  though  they  were  made 
fraudulently." 

[2,  3]  The  policy  under  coDsideratlon  Is 
stlpalated  to  be  absolutely  Incontestable 
from  its  date,  except  for  nonpayment  of  pre- 
nalums  and  for  violation  of  the  condition  of 
tbe  iwlicy  relating  to  military  and  naval 
Bervlce  In  time  of  war.  It  was  held  In  Pat- 
terson V.  Insurance  Oo:,  100  Wis.  118,  75  N. 
W.  880,  42  L.  R.  A.  253,  69  Am.  St  Rep.  890, 
under,an  incontestable  clause  such  as  in  tbe 
case  at  bar,  that  in  determining  the  rale 
that  sboold  be  adopted  by  tbe  conrt  there 
were  numerous  considerations  which  deserve 
attention;  that  it  must  be  borne  in  mind 
that  the  suldde  dause  has  become  so  uni- 
versal In  policies  that  Its  absence  at  once  at- 
tracts attention;  that  It  can  hardly  be  oth- 
erwise than  that  the  agent  soliciting  Insur- 
ance under  such  a  poUcy  as  the  one  nnder 
consideration  wonld  at  once  call  attention  to 
this  apparent  liberality.  In  that  there  was  no 
Buldde  clause,  and,  further,  that  there  was 
In  addition  an  absolute  incontestable  clause, 
and  that  the'  average  layman,  not  to  say 
lawyer.  In  looking  It  over,  would  conclude 
that  It  was  in  fact  a  very  favorable  policy  to 
the  Insured;  that  such  provisions  were  all 
carefully  framed  by  the  insurance  company 
and  expressly  framed  to  Induce  people  to 
Insure;  that  It  Is  a  familiar  rule  of  con- 
struction that  where  an  Insurance  policy  is 
capable  of  two  meanings,  that  which  Is  the 
more  favorable  to  the  insured  should  be 
adopted;  that  it  was  claimed  by  the  defend- 
ant in  that  case  that  the  evidence  tended  to 
show  a  fraudulent  scheme  on  the  part  of 
Patterson  when  he  took  out  his  policy,  to 
obtain  insurance  on  his  life  for  the  purpose 
of  thereafter  committing  a  suldde  and  de- 
frauding the  company  for  the  benefit  of  his 
children;  that  doubtless  this  would  be  a 
good  defense,  if  shown,  unless  it  was  cut  off 
by  the  inoonteetable  clause;  that  it  should 
be  a  defense  not  based  on  suicide  alone,  but 
on  the  whole  fraud,  of  which  the  act  of 
suldde  was  only  the  ultimate  step  but  that 
the  difficulty  was  that  that  court  had  been 
unable  to  find  any  evidence  which  would  jus- 
tify the  submission  of  that  question  to  the 
jury;  that  it  Is  said  that  the  insured  falsely 
r^resented  bis  state  of  health  In  his  applica- 
tion, and  concealed  some  of  the  grounds  upon 
which  be  had  previously  made  application 
for  a  pension;  that  there  does  not  seem  to 
be  much  merit  In  this  claim ;  that  he  sub- 
mitted himself  for  examination  to  the  com- 
pany's medical  examiner,  who  reported  that 
he  bad  dyspepsia  and  was  a  second-class 
risk;  that  tbe  company  had  full  notice  that 
he  was  not  in  flrst-dass  health,  because  the 
Insured  stated  in  his  application  that  be  had 


dyspepsia,  and  bad  had  malaria,  and  had 
applied  for  a  pension  oa  the  ground  that  he 
had  indigestion,  brou£^t  on  by  exposure  in 
the  army;  that  the  Incontestable  clause 
would  aeem  to  effectually  bar  this  defense;- 
that  if  said  incontestable  clause  be  not  al- 
together a  glittering  generality,  pnt  in  for 
no  other  purpose  than  to  Induce  men  to  in- 
sure, it  would  seem  that  it  must  cover  such 
misstatements  or  omissions  as  are  alleged; 
that  no  reason  appears  why  an  insurance 
company  may  not  take  the  risk  of  ascertain- 
ing for  Itself  tbe  condition  of  the  health  of 
the  insured. 

We  think  the  above  suggestions  in  tbe  Pat- 
terson Case  apply  with  force  to  the  facts  of 
this  case.  Tbe  physician  of  the  insurance' 
company  examined  the  defendant  and  report- 
ed that  he  was  not  a  first-class  risk,  by  re- 
porting simply  that  he  was  a  "good  risk" 
when  be  was  required  to  report  whether  tbe 
applicant  was  a  "first-class  risk,"  a  "good 
risk,"  or  only  a  '^ir  risk" ;  that  there  were 
symptoms  of  asthma,  etc. ;  and  recommended 
that  said  application  for  insurance  in  the 
amount  of  ^,000  be  reduced  to  $2,000,  and 
that  a  policy  issue  for  that  amount,  which 
was  done.  The  copy  of  tbe  plalntUTs  ap- 
pUcatlcm  for  insurance  contained  in  tbe  rec- 
ord shows  that  be  applied  for  only  $2,000 
insurance,  but  tbe  report  of  R.  O.  Dun  ft  Co. 
sent  to  tbe  insurance  company,  and  tbe  re- 
port -of  the  company's  physidan,  Dr.  T.  C. 
Wltherspoon,  both  show  that  the  application 
was  for  $3,000,  and  that  It  was  reduced  to 
$2,000.  Tbe  certificate  of  the  chief  medical 
director  contaias  the  following  Indorsement: 

"Will  accept  $2,000.     20  End,  O.  C.  R. 
"[Signed.]    T.  O.  Witherspoon." 

And  immediately  following  Is  this  indorse- 
ment: 
"Accepted  Dec.  4, 1013. 

"(Signed]    T.  C.  Witherspoon." 

Immediately  following  tbe  medical  ex- 
aminer's Indorsement,  A.  T.  -  Morgan  made 
the  following  Indorsement: 

"No  inspection  necessary ;  issue  policy.  Date 
Dec.  6,  1913. 

"[Signed]  A.  T.  Morgan,  General  Manager." 

It  was  also  contended  by  counsel  ^or  re- 
spondent on  tbe  oral  argument  of  the  case 
that  the  application  walj  for  $3,000,  and  that 
it  was  reduced  to  $2,000,  and  that  oral  state- 
ment was  not  denied  by  counsel  for  appel- 
lant The  insurance  company  had  the  ap- 
pllcaUon  for  the  policy;  It  had  its  resident 
medical  examiner's  report  on  the  health  of 
tbe  applicant;  it  had  the  report  of  R.  O. 
Dun  &  Co.  as  to  the  finandal  standing  of  the 
applicant ;  and  it  also  had  the  chief  medical 
examiner's  certificate  and  Indorsements,  as 
above  stated.  The  company  was  evidently 
fully  advised  as  to  tbe  condition  of  the 
health  of  the  Insured,  and  they  Issued  tbe 
policy  containing  the  incontestable  clause 
above  quoted. 

As  was  suggested  in  the  Patterson  Case, 
no  reason  appears  why  the  Insurance  corn- 


Digitized  by 


Google 


634 


1S4  PACIFIC  BEPOBXBB 


(Idaho 


pany  may  not  take  the  risk  of  ascertaining 
tor  itself  the  condition  of  the  health  of  the 
Insured.  The  company  had  full  notice  that 
the  insnred  was  not  in  first-class  health,  and 
refused  to  issue  him  a  policy  for  the  amount 
for  which  he  applied.  The  incontestable 
clause  of  the  policy  was  evidently  carefully 
framed  by  the  company  itself,  and  express- 
ly framed  to  induce  people  to  Insure,  and 
reserved  the  right  to  contest  a  recovery  on 
the  policy  on  only  one  ground,  aside  from  the 
military  or  naval  one,  and  ttiat  was  a  fail- 
ure to  pay  the  premiums.  If  the  insurance 
company  intended  by  the  incontestable  clause 
to  except  the  ground  of  fraud  in  the  procure- 
ment of  the  policy,  why  did  it  not  include  it, 
the  same  as  it  did  the  clause  in  the  case  of 
failure  to  pay  premiums,  and  in  case  of 
suicide  within  a  year  after  the  policy  Is- 
sued? 

It  was  held  in  Insurance  Company  v.  Fox, 
106  Tenn.  347,  61  S.  W.  62,  82  Am.  St  Rep. 
885,  that  a  condition  in  a  life  insurance  pol- 
icy that  it  shall  be  incontestable  for  fraud  in 
the  application  therefor,  or  in  the  medical 
examination  preceding  it,  is  not  void  as 
against  public  policy.  In  the  case  at  bar  the 
insurance  company  has  agreed  not  to  con- 
test the  policy  on  any  ground,  except  those 
included  in  the  incontestable  clause,  which 
we  think  the  company  had  a  right  to  do.  It 
was  stated  in  the  Fox  Case,  supra,  that  if 
fraud  may  be  waived  at  all,  certainly  the 
parties  may  stipulate  the  grounds  on  which 
the  waiver  may  be  made.  It  is  clear  to  ua 
that  they  may  fix  the  conditions  upon  what 
incontestability  may  rest  They  may  agree 
that  nonpayment  of  premiums  may  be  the 
only  ground  of  contest,  and  they  may  also 
agree  that  such  incontestable  provision  may 
take  effect  from  the  date  of  the  delivery  of 
the  policy.  Had  the  Insurance  company  de- 
sired to  reserve  the  right  to  contest  for 
fraud,  it  was  its  duty  to  specify  fraud  as 
one  of  the  grounds  of  contest. 

So  far  as  the  health  of  an  applicant  for 
life  insurance  is  concerned,  the  insurance 
company  has  competent  physicians  to  thor- 
oughly examine  such  applicants,  and  it  is 
the  company's  duty,  before  Issuing  its  policy, 
to  thoroughly  satisfy  itself  as  to  his  physical 
condition.  It  is  well  recognized  that  many 
people  have  ailments  that  they  know  noth- 
ing of,  and  that  might  have  a  tendency  to 
make  such  applicant  more  readily  subject 
to  attacks  of  pneumonia  and  other  diseases. 
The  record  shows  that  the  Insured  died  of 
pneumonia,  and  it  is  a  well-recognized  fact 
that  pneumonia  often  attacks  the  most  ro- 
bust of  men  and  causes  their  death  in  a  very 
short  time. 

While  we  are  aware  that  there  are  many 
authorities  that  hold  that  an  incontestable 
clause,  although  not  specifying  fraud  as  one 
of  the  grounds  of  contest,  if  that  were  In- 
cluded, such  provision  would  be  void  as 
against  public  policy,  we  are  not  in  accord 


I  with  that  line  of  decisions,  but  are  in  aooord 
with  the  rule  laid  down  in  the  PattenMn 
Case,  supra,  and  other  cases  which  bold  that 
misstatements  or  omissions  of  the  insured 
respecting  Ills  health  are  covered  by  the  in- 
contestable clause  in  the  policy,  where  it  is 
provided  that  the  policy  is  incontestable, 
except  for  default  in  the  payment  of  pre- 
miums. 

We  therefore  conclude  that  the  judgment 
of  the  district  court  must  be  affirmed;  and 
it  is  so  ordered,  with  costs  in  favor  of  the 
respondent. 

'    BUDOE,  J.,  conihirs. 

MORGAN,  J.  (dissenting^.  It  appears  to 
me  the  foregoing  decision  violates  some  ele- 
mentary principles  of  law.  We  must  not 
overlook  the  fact  that  the  case  has  not  been 
tried  upon  its  merits,  that  It  was  decided 
upon  demurrer  to  the  answer,  and  that  the 
answer  properly  and  sufficiently  alleged 
fraud  upon  the  part  of  the  Insured  whereby 
he  procured  appellant  to  issue  to  liim  the 
policy  of  life  Insurance  which  forms  the  basis 
of  this  action.  This  state  of  facts  invites 
the  application  of  the  fundamental  rule  that 
the  demurrer  admits  all  matters  of  fact 
which  are  suffidenUy  pleaded.-  Bouvier's 
Lew  Diet  (Rawle's  Third  Rev.)  841.  So, 
although  life  insurance  companies  have  com- 
petent physicians  to  thoroughly  examine  an 
applicant,  and  although  it  is  the  company's 
duty  before  Issuing  its  policy  to  thoroughly 
satisfy  itself  as  to  his  physical  condition, 
and  although  it  is  well  recognized  that  many 
people  have  ailments  they  know  not  of  that 
might  have  a  tendency  to  make  them  sub- 
ject to  dttacks  of  pneumonia  and  other 
diseases,  and  although  it  is  a  weU-recognized 
fact  that  pneumonia  often  attacks  robust 
men  and  causes  death  in  a  very  short  time, 
nevertheless,  for  the  purposes  of  this  case, 
it  must  be  taken  as  admitted  that  insured, 
knowingly  and  purposely,  tricked  and  de- 
frauded appellant  into  entering  into  the  con- 
tract here  sued  upon,  and  that  it  would  not 
have  entered  into  it,  had  it  not  been  so  trick- 
ed and  defrauded.  Since  the  fraud  is  ad- 
mitted by  the  demurrer,  its  eftect  upon  the 
contract  is  stated  in  another  fundamental 
rule  as  follows: 

"It  may  be  laid  down  as  a  general  rule  that 
any  false  representations  of  a  material  ta.ct, 
made  with  knowledge  of  its  falsity,  and  with 
intent  that  it  shall  be  acted  upon  by  another  in 
entering  into  a  contract,  and  which  b  so  acted 
upon,  constitutes  fraud,  and  will  entitle  the 
party  deceived  thereby  to  avoid  the  contract  or 
to  maintain  an  action  for  the  damages  sustain- 
ed."   9  Cyc.  411. 

Since  the  application  for  insurance,  the 
report  of  the  examining  physician,  the  report 
of  R.  O.  Dun  &  Co.,  and  the  report  of  cer- 
tain officials  of  the  insurance  company  which 
appear  as  exhibits  attached  to  the  answer, 
are  commented  upon  in  the  opinion,  and  the 
contents  thereof  are  apparently  acted  upon 


Digitized  by 


Google 


Idaho) 


DUVALL  V.  KATIONAIi  INS.  CO. 


636 


by  the  majority  of  the  court  as  established 
facts  tending  to  show  that  appellant  was  not 
defrauded,  the  admission  made  by  the  de- 
murrer notwithstanding,  it  might  be  well  to 
call  attention  to  another  rule,  which  has 
been  heretofore  considered  settled  in  this 
state,  to  the  effect  that  pleading  an  instru- 
ment by  attaching  a  copy  to  a  complaint  or 
an  answer  as  an  exhibit  thereto  does  not 
tender  an  issue,  or  involve  an  assertion  of 
the  truth  of  the  statements  and  recitals  con- 
tained In  the  exhibit  Sweeney  v.  Johnson, 
23  Idaho,  530,  130  Pac.  997;  Schultz  v.  Bose 
Lake  Lumber  Oo.,  27  Idaho,  628,  149  Pac. 
728.  Therefore  the  statements  of  purported 
facts  recited  in  tbese  exhibits  cannot  be  tak- 
en as  allegations,  or  weighed  as  evidence, 
with  a  view  to  disproving  the  fraud,  even 
though  the  demurrer  do  not  admit  it,  which 
it  does. 

The  case  of  Patterson  t.  Insurance  Com- 
pany, quoted  from  at  some  length  in  the  ma- 
Jori^  opinion,  does  not  appear  to  be  in  point 
That  case  was  tried  upon  'the  merits,  and 
the  defense  was  that  the  insured,  while  sane, 
committed  suicide.  The  court  held  that 
suicide,  while  sane,  does  not  avoid  a  life  in- 
snrance  policy,  in  the  absence  of  the  pro- 
vision therein  to  that  effect;  bnt  speaking 
of  the  contention  that  the  evidence  tended 
to  show  a  fraudulent  scheme  on  the  part  of 
the  insured,  when  he  took  out  tils  policy,  to 
obtain  insurance  on  his  life  for  tbe  purpose 
of  thereafter  committing  suicide  and  defraud- 
ing the  company  for  the  benefit  of  his  diil- 
dren,  the  court  said: 

"But  the  difficulty  is  that  we  have  been  un- 
able to  find  any  evidence  which  would  justify 
the  BUbmlssion  of  that  question  to  the  Jury. ' 

In  the  case  at  bar  that  difficulty  does  not 
arise;  the  demurrer  admits  the  fraud,  and 
admits  that  it  was  by  means. of  fraud  the 
issuance  and  delivery  of  the  poUcy  were  pro- 
cured. 

Another  rule  generally  accepted  and  ap- 
plied throughout  the  United  States  is:  A 
provision  in  a  contract  of  life  insurance  that 
it  shall  be  incontestable  from  date  is  void, 
as  against  public  policy,  so  far  as  It  tends 
to  exclude  tbe  Insurer  from  contesting  upon 
the  ground  of  fraud  in  procuring  the  con- 
tract. Welch  v.  Union  Cent  Life  Ins.  Co., 
108  Iowa,  224,  78  N.  W.  853,  BO  L.  R.  A  774 ; 
New  York  Life  Ins.  Co.,  y.  Weaver,  114  Ky. 
295,  70  8.  W.  628;  New  York  Life  Ins.  Co. 
y.  Hardlson,  199  Mass.  190,  85  N.  E.  410,  127 
Am.  St  Bep.  478;  Reagan  v.  Union  Mut 
Life  Ins.  Co.,  189  Mass.  555,  76  N.  E.  217,  2 
L.  B.  A.  (N.  S.)  821,  109  Am.  St  Rep.  659,  4 
Ann.  Ca&  362.  Tbe  application  of  this  rule 
ought  not  to  be  questioned,  much  less  de- 
nied, in  Idaho,  where  the  policy  of  tbe  law 
has  been  expressed  .in  the  statutes,  and  the 
length  of  time  within  which  such  contracts 


are  contestable  has  been  definitely  fixed. 
Section  42,  c.  228,  p.  748,  Sess.  Laws  1911, 
as  amended  by  section  22,  c.  97,  p.  406,  Sess. 
Laws  1913,  provides  what  shall  be  contained 
in  certain  policies  of  insurance,  and  one  of 
the  provisions  to  be  so  included,  is  to  be 
found  in  subdivision  second  of  said  section 
and  is  as  follows: 

"That  the  i^olicy,  so  far  as  it  relates  to  life  or 
endowment  insurance,  shall  be  incontestable 
after  two  (2)  years  from  its  date  of  issne,  ex- 
cept for  nonpayment  of  premiums,  and  except 
for  violation  of  the  conditions  of  the  policy  re- 
latin?  to  military  or  naval  service  in  time  of 
war." 

Subdivision  4  of  section  46,  c  228,  pi  753, 
Sess.  Laws  1911,  ia  as  follows: 

"No  company  or  agent  shall  issue  or  deliver 
in  this  state  any  policy  which  conflicts  with 
any  provision  of  this  act.  A  policy  issued  in 
violation  of  this  act  shall  be  held  valid  and  shall 
be  construed  as  provided  in  this  act,  and  when 
any  provision  in  a  policy  is  in  conflict  with  any 
proTiaion  of  this  act,  the  rights,  duties  and  ob- 
ligations of  the  company  and  policy  holder  and 
the  beneficiary  shall  be  governed  by  the  provi- 
sions of  this  act" 

The  legislative  intent  that  a  i)ollcy  of  life 
or  endowment  insurance  shall  be  read  and 
construed  to  provide  that  it  shall  be  incon- 
testable after  two  years  from  its  date,  other 
than  for  the  causes  by  law  expressly  except- 
ed, regardless  of  what  may  be  recited  in  the 
contract  attempting  to  fix  a  longer  or  shorter 
period  of  time,  and  that  the  two  years'  pro- 
vision expressed  in  the  statute-  shall  govern 
the  rights,  duties,  and  obligations  of  the  com- 
pany and  policyholder  and  benefldary,  and 
that  the  recitations  in  the  contract  to  tbe 
contrary  shall  not  govern  them,  is  so  clearly 
expressed  that  it  ought  to  successfully  re- 
sist and  withstand  all  effort  to  place  any 
other  construction  upon  it 

If  any  more  law  is  needed  to  guide  us  to 
a  correct  decision  of  the  sole  question  in 
this  case,  which  is  stated  in  tbe  majority 
opinion  in  effect  to  be  whether  the  incon- 
testable clause  in  the  policy  deprives  appel-. 
lant  of  the  right  to  set  up  the  defense  of 
fraud,  it  is  to  be  found  in  section  3321,  Rev. 
Codes,  which  is  as  follows: 

"Every  stipulation  or  condition  in  a  contract 
by  which  any  party  thereto  is  restricted  from 
enforcing  his  rights  under  the  contract  by  the 
usual  proceedings  in  the  ordinary  tribunals,  or 
which  limits  the  time  within  which  lie  may  thus 
enforce  hia  rights,   is  void." 

I  am  forced  to  conclude  that  tbe  clause  in 
the  contract  of  Insurance  attempting  to  make 
it  Incontestable  from  its  date  is  in  conflict 
with  the  policy  of  the  law  as  expressed  in 
the  statutes  above  quoted  and  that  it  is  void; 
also  that  the  case  should  be  brought  to  trial 
upon  its  merits,  with  a  view  to  determining 
the  truth  or  falsity  of  the  allegations  of 
fraud  contained  in  the  answer. 
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(28  Idabo,  »0) 
OOULSTON  T.   DOVER   LUMBER   00. 
(Supreme  Court  of  Idaha    Jan.  16,  IdlOw) 

1.  Mabtbb  and  Sebtant  4s»221  —  Irjttbt  to 
Sebvant— Absukftioh  of  Risk— Pbouisb 
TO  Repaib. 

Where  an  employ^  has  full  knowledge  of 
the  unsafe  condition  of  the  premises  or  appli- 
ances in  and  with  which  he  has  to  work,  he 
is  deemed  to  have  voluntarily  assumed  the. spe- 
cial risk  incident  to  such  employment,  suSject, 
however,  to  the  exception  that  in  case  the  serv- 
ant notifies  the  master  of  such  unsafe  condition 
and  objects  to  continue  working  under  the  spe- 
cial risk  incident  thereto,  but  is  induced  to  con- 
tinue working  under  such  risk  by  a  promise  of 
the  master  to  remove  the  danger  within  a  rea- 
sonable time,  the  servant  does  not  thereafter  as- 
sume the  risk  during  such  time. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant.  Cent.  Dig.  S|  638-640,  642-645;  Dec 
Dig.  «=221.] 

2.  Mastkb  ard  Skbtakt  4=9221  —  Injxtbt  to 
Sebvant  —  ABBtfUPTiOH  or  Risk  — Pbomibk 
to  Repaib. 

In  such  cases  the  servant  Is  deemed  to  have' 
no  cause  of  action,  unless  he  prove  that  his  re- 
liance upon  the  promise  of  the  master  was  the 
moving  consideration  for  his  consent  to  continue 
subjecting  himself  to  such  special  risk. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  {{  638-^40,  642-645;    Dea 
.Dig.  «=>221.] 

8.  Masteb  and  Sebtaitt  *=»278— Ikjttbt  to 
Sebvant— Deitcciive    Apfliaroes— Pbosji- 
matk  Cause — Suiticienct  of  Evidence. 
Held,  under  the  evidence  in  this  case,  that 

the  alleged  defective  guide  of  a  band  saw  was 

not  the  proximate  cause  of  the  injury. 
[Ed.  Note.— For  other  cases,  see  Master  and 

Servanf.  Cent  Dig.  H  054,  956-958,  96<V-969, 

971,  972,  977;   De«s.  Dig.  «=>278.] 

4.  .Masteb  and  Sebvant  €=>185  —  Inxdbt  to 
Sebvart— Dtrrr  Pebfobmed  bt  Cobuplot£ 
— Neolioencb  of  Feixow  Sebvart. 

If  the  act  of  one  employ^  that  caused  an  In- 
jury to  another  was  an  act  pertaining  to  the 
duty  owed  by  the  master  \o  a  servant,  the  mas- 
ter is  responsible  for  the  manner  of  its  perform- 
ance, irrespective  of  the  rank  or  grade  of  the 
servant  or  employ^  to  whom  it  was  intrusted; 
but  if  it  was  an  act  pertaining  only  to  the  duty 
of  an  operative  under  such  employment,  the  em- 
ployi  performing  such  act  is  a  fellow  servant 
of  his  coemployes,  whatever  his  rank  or  grade 
may  be,  and  in  the  latter  case  the  master  is  not 
liable  for  an  injury  caused  by  the  negligence  of 
euch  employ^.  Larsen  v.  Le  Douz,  11  Idaho, 
49,  81  Pac.  600,  cited  and  followed. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  ||  385-421 ;  Dec.  Dig.  «=> 
185.] 

5.  Masteb  and  Sebtant  4=>279— Irjitbt  to 
•  Sebvant— Fellow     Sebvant— Sufficdcrct 

of  Evidence. 

Under  the  facta  of  thia  case,  held,  that  the 
sawyer  was  a  fellow  servant  of  the  plaintiff, 
and  not  a  vice  prindpaL 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  ||  973-975,  978-980;  Dec 
Dig.  €=9270.] 

Appeal  from  Dlatrict  Conrt,  Bonner  Coun- 
ty;   Robert  N.  Dunn,  Judge. 

Action  by  Charles  H.  Conlston  against  the 
Dover  Lumber  Company,  a  corporation. 
B^om  a  judgment  for  plaintllf,  defendant 
appeals.  Reversed  and  remanded,  with  di- 
rections. 


H.  H.  Taylor,  of  Sandpbint,  and  Jas.  A. 
Williams  and  Geo.  D.  Lants,  both  of  Spokane, 
Wash.,  for  appellant  William  J.  Coatello,  of 
Sondimlnt,  for  resirandent. 

SULLIVAN,  C.  J.  a%is  action  was  brought 
to  recover  (50,000  damages  for  personal  in- 
juries sustained  while  working  in  appel- 
lant's bawmllL  It  is  alleged  in  the  complaint 
that  the  defendant  company,  who  is  appel- 
lant here,  owns  and  operates  a  .certain  saw- 
mill, and  for  the  purpose  of  manufacturing 
lumber,  a  certain  appliance  or  apparatus, 
commonly  known  as  a  carriage,  was  used 
to  hold  in  place  the  log  which  is  being  saw- 
ed ;  that  said  carriage  Is  operated  and  moves 
back  and  forth  upon  a  track  by  means  of 
steam  power;  that  on  said  carriage  there 
are  blocks  or  knees  which  are  used  to  bold, 
follow  up,  and  pu&h  forward  the  log  as  it  is 
being  sawed,  and  as  each  board  la  sawed 
from  the  log  to  push  the  log  forward  toward 
the  saw  that  the  next  board  may  be  sawed 
therefrom ;  that  said  carriage  was  <q;>erated 
by  a  head  sawyer  in  thie  employ  of  the  de- 
fendant company,  who  had  the  control  and 
direction  of  the  men  employed  in  and  around 
said  carriage,  whldi  men  consisted  of  a  head 
sawyer,  a  setter,  a  rider,  and  a  tail  sawyer 
o^  off -bearer;  that  plaintiff  was  the  tail 
sawyer^  that  in  the  operation  of  said  cai^ 
riage,  the  head  sawyer's  orders  are  given  to 
and  obeyed  by  the  tall  sawyer,  rider,  and 
setter,  and  at  the  time  of  the  happening  of 
the  Injuries  complained  of,  they  were  work- 
ing under  the  orders  and  directions  of  said 
head  sawyer ;  that  the  defendant  maintained 
over  said  saw  a  certain  sliding  or  adjustable 
gauge  or  guide  which  is  used  to  keep  the 
saw  steady  and  keep  it  from  jumping  from 
side  to  Bide,  which  gaug^  or  guide  Is  adjust- 
able to  conform  to  the  thickness  <tf  the  log 
being  sawed;  that  it  was  the  duty  of  the 
tall  sawyer  to  adjust  said  guide  to  the  size 
of  the  log;  that  on  the  30th  of  July.  1912, 
the  plaintiff  was  employed  as  tall  sawyer, 
and  had  been  so  employed  from  about  the 
lat  of  June,  1912 ;  that  for  some  time  prior 
to  the  accident  said  gauge  had  been  In  a  de- 
fective condition,  and  that  it  had  not  stay- 
ed in  place  but  kept  sliding  down,  of  which 
defective  condition  plaintiff  had  notified 
the  defendant  company  through  Its  fore- 
man who  informed  the  plaintiff  that  he 
would  look  after  it,  but  he  failed  to  do  so; 
that  because  of  the  defective  condition  of 
said  gauge  plaintiff  was  compelled  to  and 
was  giving  hib'  almost  constant  attention  to 
keep  said  gauge  in  place  in  order  to  avoid 
an  accident;  that  on  the  12th  day  of  July, 
1912,  the  plaintiff  being  engaged  as  the  tail 
sawyer,  and  while  exercising  due  care  and 
caution  in  the  performance  of  his  duties  and 
with  his  attention  fixed  on  said  defective 
gauge  or  guide,  the  last  board  of  a  log  which 
had  Just  been  sawed  struck 'plaintiff  on  the 
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>ft  leg  and  caused  the  Injuries  complained 
f ;  that  It  was  the  duty  of  the  bead  sawyer 
3  exercise  due  care  and  caution  before 
tarting  the  carriage  back  to  see  that  the 
1st  board  of  the  log  being  sawed  was  clear 
f  the  carriage;  that  the  cause  of  said 
oard's  striking  plaintiff  and  causing  the  in- 
iry  was  due  to  the  negligence  and  careless- 
ess  of  the  bead  sawyer  in  starting  back  the 
arriuge  before  said  board  had  entirely 
leared  tbe  carriage,  causing  the  end  of  said 
oard  to  be  caught  by  the  carriage  block; 
tiat  said  carriage  blocks  were  operated  and 
ontroUed  by  means  of  springs  which  were 
A-ed  to  draw  tbe  blocks  back  into  position 
or  tbe  reception  of  another  log.  Plaintiff 
rayed  for  $50,000,  and  costs  of  suit 
The  answer  denied  all  of  the  material  al- 
egatlons  in  regard  to  the  negligent  opera- 
ion  of  said  mill,  and  put  in  issue  the  ma- 
erial  allegations  of  the  complaint,  and  set 
ip  four  separate  defenses:  (1)  That  plain- 
iff  was  a  man  of  mature  age  and  dlscre- 
lon,  and  was  familiar  with  the  work  in 
Fhich  be  was  engaged,  and  was  aware  of  all 
he  dangers  incident  to  said  employment, 
ind  that  any  injuries'  received  by  him  were 
he  ordinary  result  of  the  ordinary  risks  and 
langers  of  said  employment  and  were  volun- 
arily  assumed  by  him.  f,2)  That  the  in- 
juries received  by  plaintiff  were  the  result 
>f  the  negligence  of  the  plaintiff  himself 
>roximately  contributed  thereto,  and  not  the 
■esult  of  any  act  for  which  the  defendant 
^as  liable.  (3)  That  the  injuries  received 
)y  plaintifl,  except  as  stated  in  the  second 
inswer  and  defense,  were  received  as  the 
«sult  of  negligence  of  fellow  servants  of 
plaintiff  engaged  in  common  employment 
irith  tbe  plaintiff.  (4)  That  after  plaintiff 
lad  received  said  injuries  he  made  a  claim 
:hat  this  defendant  was  liable  for  such  in- 
juries,  which  claim  was  denied  by  the  de- 
fendant, and  thereupon  for  the  purpose  of 
;pttiing  and  adjusting  the  matter,  said  plaln- 
:Iff,  for  a  valuable  consideration  to  him  paid, 
ild,  on  the  24th  of  August,  1912,  release  and 
Ilscharge  the  defendant  from  said  claim  so 
nade.  A  copy  of  said  release  is  set  forth 
n  the  answer.  The  consideration  therefor 
Rras  $275  paid  to  the  plaintiff.  The  prayer 
}f  the  answer  is  that  the  plaintiff  take  noth- 
ing in  this  action,  and  that  defendant  re- 
aver his  costs. 

Plaintiff  filed  a  reply  to  the  averments  of 
Lbe  answer  in  regard  to  the  release  set  up 
therein,  and  alleges  that  be  did  not  read  said 
release  before  he  signed  it  because  of  a 
severe  headache  with  which  he  was  suffer- 
ing at  that  time,  that  said  release  was  ob- 
tained by  deception,  fraud,  and  false  repre- 
sentations made  by  the  defendant  company, 
and  that  said  release  was  wholly  without 
consideratioa  and  a  fraud  upon  the  plain- 
tiff's rights. 

Upon  the  issues  thus  made  the  cause  was 
tried  by  the  court  with  a  Jury,  and  verdict 


and  Judgment  were  given  and  entered  in 
favor  of  the  plaintiff  for  $5,000,  and  costs 
of  suit  amounting  to  $141.  A  motion  for  a 
new  trial  was  denied,  and  the  appeal  is  from 
the  Judgment  and  the  order  denying  a  new 
trial.  Numerous  errors  are  assigned,  because 
of  which  it  is  contended  a  new  trial  ought 
to  be  granted. 

Apart  from  appellant's  alleged  liability  be- 
cause of  the  alleged  negligence  of  the  sawyer, 
the  only  claim  of  negUgen'ce  was  that  the 
guide  was  out  of  repair  so  that  it  required 
extra  attention.  Tbe  guide  referred  to  was 
a  mechanical  contrivance  used  to  keep  the 
saw  in  place  to  keep  it  from  vibrating  when 
it  passes  through  tbe  log,  and  is  raised  and 
lowered  by  steam  power.  Its  action  up  and 
down  la  controlled  by  the  tall  sawyer  witb 
a  lever  In  the  nature  of  a  throttle.  It  is 
necessary  to  raise  the  guide  before  the  last 
board  is  cut  off  the  log 

The  respondent  testified  that  said  guide 
worked  well  at  times,  and  at  other  times  it 
did  not,  and  it  is  contended  by  appellant's 
counsel  that  said  guide  had  nothing  whatever 
to  do  with  the  respondent's  injury.  Respond- 
ent testified  that  he  had  called  the  foreman's 
attention  to  the  fact  that  said  guide  or  gauge 
was  not  working  properly,  a  couple  of  times, 
and  also  that  the  guide  bad  worked  that  way 
all  the  time  he  was  tall  sawyer  with  the 
exception  of  a  day  or  two;  that  he  started 
to  work  as  tall  sawyer  six  or  seven  weeks 
before  be  wiis  injured ;  that  he  had  told  the 
foreman  twice  in  the  first  two  weeks  be 
worked  there  about  said  guide,  and  whether 
tbe  foreman  did  anything  with  it  the  last 
time  he  told  him,  he  could  not  say.  It  would 
work  well  at  times,  and  at  other  times  it 
would  not 

It  is  under  this  promise  to  repair  that  the 
respondent  seeks  to  bring  his  case  within  the 
exception  to  the  doctrine  of  assumed  risk. 
The  record  contains  no  evidence  showing  that 
respondent  continued  to  work  as  tail  sawyer 
upon  the  alleged  promise  of  said  foreman  to 
repair  the  guide;  and  in  order  to  bring  his' 
case  within  the  exception  referred  to,  be 
must  have  alleged  and  proved  that  he  con- 
tinued his  work  as  tail  sawyer  in  reliance 
upon  the  promise  of  the  foreman  to  repair 
the  guide.  The  injury  was  not  caused  by 
tbe  alleged  defective  guide,  but  by  a  board 
being  pushed  against  plaintiff's  leg  by  some 
other  part  of  the  machinery. 

[1]  The  general  rule  is  that  where  an  em- 
ploy£  has  full  knowledge  of  the  unsafe  con- 
dition of  the  premises  on  which  be  is  work- 
ing, he  is  deemed  to  assume  the  special  risk 
incident  to  the  employment,  subject  how- 
ever, to  the  exception  that  where  a  servant 
notifies  the  master  of  a  special  risk  and  ob- 
jects to  continuing  the  work  under  existing 
conditions  and  is  Induced  to  continue  by  a 
promise  to  remove  the  danger  within  a  rea- 
sonable time,  be  does  not  assume  the  risk 
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during  such  time.  Nottboff  v.  Los  Angeles 
Gas  &  ,Elec.  Co.,  161  Cal.  93,  118  Pac.  436. 

[2]  An  analysis  of  the  decisions  involv- 
ing the  effect  of  a  promise  In  such  cases 
shows  that  the  servant  Is  deemed  to  have  no 
cause  of  action,  unless  he  prove  that  his 're- 
liance upon  such  promise  was  the  Inducing 
motive  for  his  consenting  to  subject  himself 
to  the  given  risk.  1  Labatt  on  Master  and 
Servant,  J  418 ;  Roy  v.  Hodge,  74  N.  H.  190, 
66  AtL  123. 

[3]  In  the  case  at  bar  It  was  claimed,  and 
and  the  evidence  shows,  that  two  of  the  al- 
leged promises  to  repair  said  guide  were 
made  several  weeks  before  respondent  receiv- 
ed his  injury,  which,  under  the  law,  render- 
ed them  of  no  efFect,  since  it  Is  held  that  a 
promise  to  repair  Is  without  effect  after  such 
period  of  time  has  elapsed  that  It  precludes 
a  reasonable  expectation  that  the  promise 
will  be  kept  26  Cya  12ia  It  appears  from 
the  evidence  that  the  guide  worked  all  right 
subsequent  to  the  time  such  promises  were 
made.  When  the  complaint  was  made  to  the 
foreman,  the  evidence  shows  that  he  said 
he  would  have  to  see  about  it. 

The  true  doctrine  in  regard  to  this  matter 
relates  only  to  the  promise  or  assurance 
made  by  the  master  to  the  servant  upon  dis- 
covery of  defects  in  tools  or  appliances  upon 
the  objection  of  the  servant  to  use  them, 
such  as  would  Induce  him  to  continue  in  the 
service.  It  was  held  in  Gulf,  a  &  S.  F.  Ry. 
Co,  ■  V.  Garron,  96  Tex.  606,  74  S.  W. 
897,  97  Am.  St.  Rep.  939,  that  there  was 
nothing  In  the  nature  of  such  a  promise  In 
the  casual  remark  of  the  engineer  to  the  de- 
fendant in  error.  Under  the  authorities,  the 
alleged  promise  to  repair  added  nothing  to 
respondent's  rights.  He  had  assumed  the  risk 
of  an  injury  from  the  guide.  The  r^ord 
shows  that  it  was  not  the  defective  guide 
that  caused  the  injury,  but  the  plaintiff  at- 
tempts to  show  that  it  was  because  he  was 
giving  his  attention  to  the  defective  guide, 
and  not  to  his  other  duties,  that  the  injury 
occurred.  The  condition  of  the  guide  was 
relied  upon  by  the  plaintiff  to  relieve  him  of 
the  imputation  of  negligence  which  would 
follow  from  a  falinre  to  take  the  boards 
from  the  carriage  so  that  it  would  clear  them 
on  its  return,  which  was  the  most  imiiortant 
part  of  bis  duties.  It  would  appear  that 
the  respondent  need  not  have  neglected  bis 
duty  of  watching  the  boards  in  order  to  see 
that  the  guide  remained  in  its  place,  and  his 
duty  was  to  see  that  the  boards  were  not 
where  they  would  be  taken  back  by  the  car- 
riage on  its  return. 

The  record  shows  that  by  keeping  the  lever 
pressed  back  the  guide  would  stay  up,  and 
the  resi>ondent  had  his  left  hand  on  the  lever. 
He  need  not  then  have  watched  it  in  order 
to  keep  it  in  place.  He  testified  that  even 
though  he  had  been  watdilng  the  boards  in- 
stead of  the  guide,  he  "might  or  might  not" 
have  been  able  to  see  the  board  in  time  to 


avoid  the  injury.  The  evidence  shows  that 
the  carriage  ordinarily  moved  back  and  forth, 
shuttle  fashion,  at  such  speed  that  what 
would  occur  at  a  given  second  of  time  could 
not  be  easily  distinguished.  He  also  testi- 
fied that  he  was  not  devoting  his  entire  at- 
tention to  the  guide,  but  that  he  had  his  eye 
on  the  boards. 

The  evidence  in  the  record  relating  to  the 
actual  condition  of  the  guide  at  the  time  the 
accident  occurred  is  tar  from  satisfactory. 
Respondent  is  not  corroborated  in  Ills  testi- 
mony to  the  effect  that  the  guide  was  work- 
ing imperfectly  on  that  day,  by  any  other 
witness,  although  three  witnesses  testified  to 
its  working  Imperfectly  upon  other  occasions. 
Upon  the  other  hand,  the  foreman  denied 
that  he  had  been  asked  by  respondent  upon 
that  day  to  adjust  the  guide,  and  the  sawyer 
knew  nothing  of  its  being  out  of  order.  Re- 
spondent does  not  contend  that  the  alleged 
defective  condition  of  the  guide  was  the 
proximate  cause  of  his  injury,  and  a  care- 
ful analysis  of  the  evidence  fails  to  show 
that  It  was  necessarily  even  a  secondary 
cause 

The  next  contention  of  respondent  is  that 
his  injury  was  directly  due  to  the  negligence 
of  the  sawyer  with  whom  he  was  working  at 
the  time  of  the  accident,  in  that  the  sawyer 
reversed  the  carriage  before  the  sawn  boards 
were  free  therefrom,  thereby  carrying  them 
back  and  allowing  one  of  them  to  strike  re- 
spondent's leg  with  great  force,  breaking 
and  mangling  it;  that  the  sawyer  in  his 
control  and  operation  of  the  carriage  was 
acting  as  the  vice  principal  of  the  defendant 
corporation,  and  performing  a  nondelegable 
duty. 

It  appears  from  the  record  in  this  case 
that  the  sawyer  was  a  member  of  a  band 
sawmill  crew  consisting  of  three  other  men 
besides  himself,  known  respectively  as  the 
tall  sawyer,  setter,  and  rider.  Each  of  these 
men  had  well-defined  duties  which  were  per- 
formed in  concert  or  collaboration,  and  often 
with  the  aid  of  signals.  These  signals  were 
most  frequently  given  by  the  head  sawyer, 
whose  duty  It  was  to  determine  the  dimen- 
sions of  the  lumber  to  be  sawed  from  a  giv- 
en log  in  order  to  utilize  the  material  to  the 
best  advantage.  He  controlled  the  log  car- 
riage and  was  evidently  the  most  important 
man  on  the  crew,  in  the  sense  that  his  part 
required  more  skill  and  Judgment  than  that 
of  the  others,  who  were  therefore  guided  Id 
the  detail  of  the  work  to  some  extent  by  his 
direction.  But  It  does  not  appear  from  the 
evidence  In  this  case  that  he  filled  the  posi- 
tion of  boss  or  foreman  in  this  crew.  He 
had  no  power  to  hire  or  discharge  work- 
men. There  was  a  regular  mill  foreman  or 
superintendent  to  whom  such  duties  were 
delegated,  who  kept  the  time  of  the  men  em- 
ployed about  the  mill  and  had  general  su- 
pervision of  its  operation. 

[4,  S]  There  is  little  material  conflict  In 
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tbe  evidence  aa  to  bow  the  tojory  occurred. 
As  we  bave  already  stated,  It  was  the  duty 
of  the  tall  sawyer  to  remove  the  sawn  boards 
from  the  carriage  before  the  carriage   re- 
turned In  order  to  repeat  the  operation  of 
sawing  another  board  from  the  log.    On  the 
occasion  of  the  accident,  tbe  last  cut  in  the 
log  had  been  mad&    For  some  reason  the 
tall  sawyer  did  not  succeed  in  removing  the 
board  from  tbe  carriage,  and  tbe  carriage 
started  to  return  with  It.     Under  those  cir- 
CTunstancea  It  was  tbe  duty  of  tbe  sawyer  to 
reverse  the  carriage  at  once  in  order  to  pre- 
Tent  Injury  to  members  of  the  crew  or  the 
machinery.    It  does  not  In  any  way  appear 
from  tbe  testimony  that  he  was  negligent  in 
doing  this,  but  the  fact  appears  to  be  that 
owing  to  the  great  speed  with  which  the 
empty  carriage  is  returned,  be  was  not  able 
to  reverse  it  in  time  to  prevent  tbe  accident. 
The  injury  might,  therefore,  have  been  oc- 
casioned by  the  negligence  of  tbe  injured 
person  himself;   it  might  possibly  have  been 
occasioned  by  tbe  negligence  of  the  sawyer, 
or  it  may  not  have  been  due  to  actual  neg- 
ligence on  the  part  of  either.     The  record 
falls  to  supply  positive  and  satisfying  proof 
in  this  regard,  wMch  Is  not  surprising  when 
the  great  speed  with  which  the  machinery 
was  operated  is  considered,  so  that  the  dif- 
ferent acts  accompanying  tbe  accident  seem- 
ed to  tbe  onlookers  to  take  place  almost  si- 
multaneously.   But  even  if  It  be  conceded  that 
the  sawyer  was  actually  negligent,  in  view 
of  the  circumstance  that  this  Question  of  fact 
was  so  determined  by  the  verdict  of  the  Jury, 
the  question  of  law,  as  to  whether  the  sawyer 
under  the  conditions  stated  was  a  fellow 
servant  or  vice  principal,  still  remains  to  be 
considered. 

Respondent's  counsd  relies  particularly  up- 
on a  line  of  decisions  In  the  state  of  Wash- 
ington, holding  that  tbe  bead  sawyer  of  a 
sawmill  crew  is'  a  vice  prlndpal,  and,  al- 
though he  admits  that  the  rule  of  decision 
In  this  class  of  cases  is  not  the  same  in  this 
state  as  It  is  In  the  state  of  Washington,  he 
contends  that  the  courts  of  both  states  agree 
In  the  proposition,  as  announced  In  the  case 
of  Jacobsen  v.  Rothchild,  62  Wash.  127,  113 
Pac.  261: 

"That  it  is  not  the  rank  of  the  servant,  but 
the  character  of  the  act  which  determines  the 
relation  of  coemployfe"— citing  Lucey  v.  Stack- 
Gibbs  Lumber  Co.,  23  Idaho,  628,  131  Pac  807, 
46  L.  R.  A.  <N.  S.)  86. 

But  It  Is  apparent  from  the  language  used 
by  the  Washhjgton  court  in  the  case  of  On- 
garo  V.  Twohy,  57  Wash.  668,  107  Pac.  834, 
that  It  was  clearly  of  the  opinion  "that  tbe 
rule  as  to  fellow  servants,  as  applied  in  that 
state  [Idaho]  differs  widely  from  the  rule  as 
we  have  applied  It  here,"  and  that  court  ac- 
cordingly decUned  to  apply  the  Washington 
rule  in  a  personal  Injury  case  where  it  ap- 
peared that  tbe  Injury  had  been  sustained 
In  tbe  Idaho  Jurisdiction. 

In  his  brief  respondent's  counsel  quotes  at 


length  from  the  opinion  of  the  Washington 
court  in  the  case  of  King  v.  Page  Lumber 
Co.,  66  Wash.  123,  119  Pac.  180,  wherein  the 
court  said: 

"A  sawyer  and  dogger  nnder  certain  condi- 
tions may  be  fellow  servants,  but  this  court  had 
repeatedly  announced  the  rule  that  the  sawyer, 
when  charged  with  a  nondelegable  duty  of  his 
master,  becomes  and  is  a  vice  principal  (citing 
the  cases  referred  to). 

In  this  case  the  Wasliington  court  cites 
with  approval  the  case  of  Dyer  v.  Union  Iron 
Works,  64  Wash.  577,  117  Pac  387,  wherein 
It  Is  said: 

"We  have  held  that  where  a  master  employs 
a  number  of  servants  to  work  with  a  dangerous 
agency  and  gives  to  one  servant  exclusive  con- 
trol of  the  agency  with  power  to  direct  where 
the  other  servants  shall  work  and  the  manner 
in  which  they  shall  work,  the  one  given  control 
is  the  representative  of  the  master,  that  his  neg- 
ligence is  the  negligence  of  the  master." 

More  than  ten  years  ago,  in  tbe  case  of 
Larsen  v.  Le  Douz,  11  Idaho,  49,  81  Pac. 
600,  this  court  bad  occasion  to  refer  to  tbe 
divergence  of  authority  In  tbe  application  of 
the  master  and  servant  rule  as  exemplified 
In  what  is  known  as  tbe  Ohio  doctrine  or 
rule,  on  the  one  hand,  and  the  New  York 
doctrine  on  tbe  other.  ^  In  that  case  pains 
was  taken  to  point  out  particularly  wherein 
the  two  doctrines  differed,  and  It  was  an- 
nounced that  in  the  opinion  of  this  court  tbe 
New  York  rule  was  tbe  correct  principle  to 
apply  In  this  class  of  cases ;  that  is  to  say, 
that  "tbe  master  Is  liable  for  tbe  negligence 
of  an  employe  who  represents  him  in  the  dis- 
charge of  bis  personal  duties  toward  bis 
servants.  Beyond  this  he  is  liable  only  for 
bis  own  personal  negligence."  Tbe  Ohio  doc- 
trine, known  also  as  the  superior  servant 
rule,  holds  that  when  tbe  master  has  given 
to  an  employe  supervisory  control  and  man- 
agement of  some  particular  department  of 
bis  business,  such  person,  while  so  acting, 
stands  in  the  place  of  tbe  master,  and  tbe 
master  is  accordingly  lable  for  his  negUgence 
whereby  a  ooemployS  is  injured.  This  Is  the 
rule  followed  in  tbe  state  of  Wasliington, 
and  some  other  Jurisdictions,  but  it  does  not 
appear  to  be  supported  by  the  weight  of  au- 
tbority. 

"In  most  of  the  states  the  superior  servant 
rule  is  either  expressly  or  impliedly  repudiated, 
and  it  is  held  that  the  fact  that  the  person 
whose  negligence  caused  the  injury  was  a  serv- 
ant of  a  higher  grade  than  the  injured  servant, 
or  that  the  latter  was  subject  to  tbe  direction 
or  control  of  the  former,  and  was  engaged  at 
the  time  in  executing  the  orders  of  the  former, 
does  not  prevent  tbe  application  of  the  fellow- 
servant  rule  so  as  to  make  the  master  liable." 
26  Cyc  1309. 

See,  also,  Labatt,  Master  and  Servant  (2d 
Ed.)  f  1478,  where  all  tbe  decisions  of  all  tbe 
states  on  this  question  are  elaborately  sum- 
marized. 

Under  tbe  facts  shown  in  the  case  at  bar, 
it  may  well  be  doubted  whether  even  under 
tbe  Washington  rule  the  head  sawyer  could 
be  deemed  a  vice  principal,  for  this  happens. 
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to  quote  again  the  language  of  the  Washing- 
ton court: 

"Where  a  master  emplore  a  nnmber  of  serr- 
anta  to  work  with  a  dangerous  agency  and  gives 
to  one  servant  ezclnaive  control  of  the  agency 
with  power  to  direct  where  the  other  servanto 
•ball  work  and  the  manner  in  which  they  shall 
work." 

It  does  not  appear  tiom  the  evidence  in 
this  case  that  the  sawyer  whose  negligence 
alleged  to  bare  caused  the  Injury  had  any 
such  unquaUfled  authority  over  his  fellow 
^  employes,  or  that  his  control  over  them  in 
the  performance  of  their  Joint  labors  was 
anything  more  than  directory,  subject  to  ap- 
peal to  the  mill  foreman  or  superintendent, 
if  any  trouble  or  disagreement  between  them 
occurred. 

After  a  very  careful  consideration  of  the 
ftcts  in  this  case  and  the  law  applicable  to 
them,  we  are  not  disposed  to  recede  from 
the  rule  of  decision  ad<^ed  by  this  court 
in  the  case  of  Larsen  v.  Le  Doux,  supra,  with 
regard  to  the  distinction  to  be  applied  in 
cases  of  this  kind  between  a  fellow  servant 
and  a  vice  principal,  and  are  therefore  oblig- 
ed to  conclude  that  the  sawyer,  Archie  Doe, 
whose  alleged  negligence  caused  the  injury 
complained  of,  according  to  the  great  weight 
of  authority,  as  well  as  the  previous  decisions 
of  this  court,  was  a  fellow  servant  of  the 
plaintiff,  and  that  the  defendant  corporation 
was  not  therefore  liable  for  his  negligence 
under  the  facte  stated. 

A  number  of  other  errors  are  assigned  in- 
volving the  admisslmi  and  rejection  of  evi- 
dence, and  also  as  to  the  giving  and  refusing 
to  give  certain  Instructtons.  However,  the 
views  announced  by  the  court  upon  the  ques- 
tions already  considered  in  this  opinion  ap- 
pear to  be  so  far  decisive  of  the  case  that 
it  seems  xinnecessary  to  pass  upon  the  re- 
maining assignments  of  error,  since  under 
our  view  of  the  law  and  the'  facts  a  new 
trial  could  not  result  In  a  Judgment  In  favor 
of  the  plalntlS. 

The  Judgment  is  reversed,  and  the  caaae 
remanded  to  the  trial  court,  with  Instructions 
to  enter  Judgment  in  favor  of  the  appellant 
Costs  awarded  to  the  appellant 

BUDOB  and  MORGAN,  JJ.,  concur. 

<28  Idaho,  4CS) 

CHAS.  L.  JOT  &  CO.,  Umited,  v.  CARL- 
SON et  ah 
(Supreme  Court  of  Idaho.    Jan.  27,  1016.) 

1.  Intoxicatino  Liquors  ®=945— LiCENSBfr— 
Repeal  of  Statute. 

Section  1510,  Rev.  Codes,  providing  that 
"all  persons  selling  spiritnous,  malt  or  ferment- 
ed liquors  or  wines  in  any  quantity,  not  to  be 
drank  in,  on  or  about  the  premises  where  sold, 
shall  pay  a  license  of  two  hundred  dollars  per 
year,"  which  was  originally  enacted  in  1899  as 
an  amendment  to  an  act  entitled  "An  act  to 
regulate  the  sale  of  intoxicating  liquors,"  is  re- 

R paled   by  chapter  28  of  the  Laws  of  1915,  p. 
^,  and  therefore  has  no  application  to  the  sale 


of   pure   alcohol   as   provided   by   chapter   11, 
Laws  1816,  p.  41. 

[B>1.  Note.— For  other  cases,  see  Intozlcatiiic 
Liquors,  Cent  Dig.  {  47 ;  Dec  Dig.  «=»46.] 

2.  iNTOxioATnve  Liquobs  «=940  —  LicBiia 

Tax— Dbuooists. 

Held,  that  under  the  provisions  of  chapter 
11,  Laws  1915,  p.  41,  druggists  employing  &• 
censed  pbarmadsts  as  required  by  law  ma^  im- 
port and  sell  jpure  alcohol  for  mechanical,  scien- 
tific, and  medicinal  purposes  by  procuring  a  per- 
mit for  the  importation  thereof  from  the  pro- 
bate court  of  the  county  where  the  pure  alcohol 
is  to  be  used,  and  by  limiting  the  sale  to  pur- 
chasers who  have  obtained  a  permit  themor 
from  said  probate  court,  and  said  druggiata 
are  not  required  to  pay  a  license  tax  as  pronded 
in  section  1510,  Rev.  Codes. 

[Ed.  Noti.— For  other  cases,  see  Intozicatiiic 
Liquors,  Cent  Dig.  {  60;   Dee.  Dig.  «=949.] 


Original  proceeding  for  writ  of  prohibi- 
tion by  Charles  L.  Joy  Se  Co.,  Limited,  a  cor- 
poration, against  August  Carlson  and  otben. 
Peremptory  writ  of  prohibition  granted. 

Oppenheim  &  Hodgin  and  Jay  M.  Parrlsh, 
all  of  Boise,  for  plaintiff.  Raymond  Li.  Giv- 
ens  and  E.  P.  Barnes,  both  of  Boise,  for  d»- 
fendanta. 

BOTHWELLs  District  Judge.  This  la  an 
original  application  to  this  court  for  a  writ 
of  prohibition  to  i'estraln  the  coutaty  com- 
missioners, sheriff,  and  prosecuting  attorney 
of  Ada  county  from  demanding  and  collect- 
ing from  plaintiff  the  sum  of  $200,  license 
tax,  to  authorize  the  sale  by  plaintiff  of 
pure  alcohol  for  mechanical,  scientific^  or 
medicinal  purposes. 

It  Is  alleged  in  the  afBdavlt  that  the  de- 
fendants August  Carlson,  William  Howell, 
and  Mans  H.  Coffin,  as  the  duly  elected. 
qualified,  and  acting  county  commissioners  of 
Ada  county,  at  the  January  meeting  of  the 
board  of  county  commissioners,  beginning  on 
the  10th  ,day  of  January,  1916,  proceeding 
without  authority  of  law  and  in  excess  of 
the  Jurisdiction  of  the  said  board  of  county 
commissioners,  gave  notice  of  their  intention 
of  requiring  and  comi>elllng,  and  did  notify 
the  sheriff  and  prosecuting  attorney  of  the 
said  Ada  county,  to  require  and  demand  of 
plaintiff  the  sum  of  $200  license  tax  before 
the  said  plaintiff  would  be  allowed  to  sell,  on 
a  proper  permit  from  the  probate  court,  pure 
alcohol  for  mechanical,  scientific,  or  medici- 
nal purposes;  that  affiant  is  Informed  and 
believes,  and  therefore  alleges  the  fact  to 
be,  that  the  defendants  demanded  the  pay- 
ment of  said  license  tax  from  plaintiff  under 
and  by  virtue  of  the  terms  and  provisions 
of  section  1610,  Rev.  Codes. 

Affiant  further  alleges  that  plaintiff  la  reg- 
ularly engaged  in  the  retail  drug  business  at 
Boise  .City,  Ada  county,  state  of  Idaho,  and 
has  on  hand  a  quantity  of  pure  alcohol  which 
plaintiff  desires  and  will  sell  to  any  person 
lawfully  authorized  to  purchase  the  same 
and  holding  a  proper  permit  from  a  protMte 
court  of  the  state  of  Idaho.    Affiant  alleges 


®=9For  other  cases  see  sam*  topic  and  KEY-NUMBER  In  all  Ker-Numbered  DlgesU  asd  Indsxss 
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that  plaintiff  has  not  paid  said  license  tax 
of  $200,  or  any  other  license  tax,  to  the  state 
of  Idaho  or  to  Ada  county,  but  plaintiff  em- 
ploys a  licensed  pharmacist,  under  the  laws 
of  the  state  of  Idaho,  In  each  of  Its  several 
places  of  business  In  said  county. 

The  alternative  writ  of  prohibition  was 
Issued,  and  upon  return  day  thereof  the  de- 
fendants filed  their  demurrer  and  answer, 
wherein  they  allege  that  plaintiff's  affidavit 
on  application  for  writ  of  prohibition  does 
not  state  facta  sufficient  to  constitute  a  cause 
of  action. 

[1, 2]  The  question  for  determination  In 
this  case  Is  whether  or  not  the  plaintiff,  a 
drug  company  employing  Ucensed  pharma- 
cists as  required  by  law,  and  engaged,  among 
other  things,  in  the  sale  of  pure  alcohol  for 
mechanical,  sclentlflc,  and  medicinal  purpos- 
es In  Ada  county.  Is  required  to  pa>^  to  said 
county  a  license  tax  of  $200  before  said  plain- 
tiff Is  allowed  to  sell,  on  proper  permit  from 
the  probate  court,  pure  alcohol  fbr  scientific, 
mechanical,  or  medicinal  purposes.. 

Counsel  for  plaintiff  urge  that  the  license 
tax  should  not  be  paid,  because,  first)  section 
1510,  Bev.  Codes,  upon  which  defendants 
rely  for  their  authority  In  collecting  said 
tax,  is  null  and  void,  and  Is  no  longer  In 
force  and  effect  and  has  been  repealed  In 
toto  by  chapter  11,  Sess.  L.  1015,  p.  41,  and 
by  chapter  28,  Sess.  L.  1915,  p.  83;  second, 
that  If  said  section  1510  Is  still  In  force, 
plaintiff  Is  exempted  from  Its  provisions  by 
the  terms  of  section  1521,  Rev.  Codes. 

Upon  an  examination  of  section  ISIO,  Rev. 
Codes,  which  is  as  follows: 

"AU  persons  seUlng  spiritaoas,  malt  or  fer- 
mented liqnors  or  wlnea  in  any  quantity,  not  to 
be  drank  in,  on  or  about  the  premises  where 
sold,  shall  pay  a  license  of  two  hundred  dollars 
per  year.  No  license  iasned  under  this  section 
shall  be  for  less  or  longer  than  one  year.  Ev- 
ery person  violating  the  provisions  of  this  sec- 
tion shall  be  guilty  of  a  misdemeanor  and  shall 
be  punished  tieretor  as  provided  for  In  section 
1518" 

— we  find  that  said  section  was  originally 
enacted  in  1809  as  an  amendment  to  section 
23  of  an  act  entitled  "An  act  to  regulate  the 
sale  of  Intoxicating  liquors,"  Sess.  L.  18S0- 
91,  p.  83,  and  was  r»«nacted  in  1901  (Laws 
1901,  p.  13),  as  "An  act  to  regulate  liquor 
licenses,"  as  an  amendment  to  section  23  of 
the  act  of  1899  (Sess.  L.  1890,  p.  21). 

Section  1527,  which  was  Included  within 
the  original  act  as  section  21,  defines  the 
words  "intoxicating  liquors"  as  used  In  said 
act  to  Include — 

"spirituous,  vinons,  malt  and  fermented  liqnors, 
and  all  mixtures  and  preparations  thereof.  In- 
cluding bitters  that  may  be  used  as  a  beverage 
and  produce  intoxication." 

This  conrt  had  under  consideration  the 
term  "intoxicating  liquors"  as  defined  In  this 
act,  in  construing  section  31  of  Senate  Bill 
N'o.  62,  Sess.  L.  1909,  p.  9,  in  the  case  of 
State  T.  Osmers,  21  Idaho,  IS,  120  Fac.  165. 
Tbe  court  In  that  case  at  page  25  of  21  Idaho, 
164  P.— 41 


at  page  167  of  120  Pac.,  discusses  at  length 
the  uses  of  pure  alcohol,  and  says  that  with- 
in the  meaning  of  that  act — 

"pure  alcohol  is  not  a  beverage  bnt  a  violent  Ir- 
ritant There  is  no  question  but  that  the  Leg- 
islature mar  absolutely  prohibit  the  manufac- 
ture and  sale  of  alcohol  and  all  intoxicants  for 
beverages." 

The  license  required  by  section  1610,  su- 
pra, was  for  the  sale  of  spirituous,  malt,  or 
fermented  liquors  or  wines  not  to  be  drunk 
In  or  about  the  premises  where  sold,  and  did 
not  contemplate  a  license  for  the  sale  of  pure 
alcohol  for  scientific  or  mechanical  purposes. 
The  phrase,  "not  to  be  drank  in,  on  or  about 
the  premises  where  sold,"  is  explanatory  of 
the  use  for  which  the  license  was  required. 
This  section  must  be  construed  In  pari  ma- 
teria with  the  entire  chapter  Of  which  It  was 
made  a  part  In  1899  and  re-enacted  In  1901. 
The  paragraph  of  section  1521,  Rev.  Codes, 
being  a  part  of  the  same  chapter  but  enact- 
ed In  1890-91,  which  provides  that  "it  shall 
also  be  lawful  for  druggists,  without  the  li- 
cense herein  provided,  *  *  *  to  sell  al- 
cohol for  mechanical  and  scientific  purposes," 
might  suggest  at  first  thought  that  the  Leg- 
islature recognized  alcohol  to  be  Included 
In  section  1610  as  a  spirituous  liquor,  in  the 
sense  that  it  Is  a  beverage,  and  therefore  es- 
pecially provided  that  it  might  be  sold  by  a 
regular  druggist  for  mechanical  and  scien- 
tific purposes  without  license. 

This  contention,  however,  la  without  merit. 
Section  1521  was  originally  enacted  as  sec- 
tion 15  of  "An  act  to  regulate  the  sale  of  In- 
toxicating Uquors,"  enacted  In  1890-91  (Sess. 
L.  1890-91,  p.  83).  Thus  It  will  be  readily 
seen  that  the  phrase,  "It  shall  also  be  lawful 
for  druggists,  without  the  license  herein  pro- 
vided," contained  in  section  1521,  Rev.  Codes, 
had  no  application  to  section  1610  at  the  time 
of  its  enactment,  because  this  latter  section 
was  not  enacted  until  the  year  1899.  Nor 
can  it  be  maintained  that  since  the  court  has 
held  that  this  section  should  be  construed  In 
pari  materia  with  the  entire  chapter,  that 
section  1510,  though  enacted  in  1899,  should 
be  construed  in  connection  with  all  of  the 
sections  In  the  original  act  which  Included 
the  provisions  of  section  1521,  that  "it  sEall 
also  be  lawful  for  druggists,  without  the  li- 
cense herein  provided,  •  •  *  to  sell  al- 
cohol tor  mechanical  and  sclentlflc  purposes," 
and  that  at  the  time  of  the  enactment  of  sec- 
tion 1510  the  Legislature  recognized  its  for- 
mer legislation,  and  that  therefore  section 
1510  was  given  to  the  people  stamped  with 
the  acknowledgment  that  alcohol  was  includ- 
ed within  the  term  "spirituous  liquors,"  In 
the  sense  that  It  Is  a  beverage,  and  but  for 
the  enactment  of  said  section  1521  a  license 
would  be  required  before  a  druggist  could 
lawfully  sell  alcohol  for  mechanical  and  sci- 
entific puri)oses.  Construing  It  In  pari  ma- 
teria with  section  1521  and  the  other  sections 
of  the  act  of  1890-91,  our  attention  is  natu- 
rally directed  to  section  1  of  the  act,  which 
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defines  the  purpose  for  which  a  license  is  re- 
quired, and  la  as  follows: 

"It  shall  be  unlawful  for  any  person,  by  bim- 
self,  by  agent,  or  otherwise,  to  sell  spirituous, 
malt  or  fermented  liquors  or  wines  to  be  drank 
in,  on,  or  about  the  premises  where  sold,  with- 
out haying  first  procured  a  license  and  given  a 
bond  as  hereinafter  provided." 

To  construe  that  the  enactment  of  the  pro- 
visions of  section  1521  as  above  quoted  was 
a  recognition  by  the  Liegislature  that  the  sale 
of  alcohol  for  mechanical  and  scientific  pur- 
poses by  druggists  came  within  the  license 
provisions  ol  the  act  of  1890-91,  p.  33,  would 
be  to  bold  that  the  Legislature  recognized 
such  a  sale  as  a  sale  for  the  purpose  of  a 
beverage.  There  can  be  no  similarity  between 
the  meaning  of  a  sale  of  intoxicating  liquor^ 
for  a  beverage. and  a  sale  of  alcohol  for  me- 
chanical and  scientific  purposes.  To  so  hold 
would  be  to  say  that  a  beverage  is  a  me- 
«hanlcal  and  sdentiflc  purpose. 

We  must  keep  in  mind  the  intent  of  the 
Legislature  as  expressed  in  the  title  of  the 
act  of  1890-91  and  1899,  viz.,  "to  regulate  the 
uale  of  intoxicating  liquors,"  that  Is,  the  in- 
toxicating liquors  therein  defined  as  those 
that  may  be  used  as  a  beverage,  and  since  it 
Is  manifest  that  pure  alcohol  may  not  be  us- 
ed as  a  beverage,  we  are  constrained  to  hold 
that  said  iMiragraph  of  section  1521  is  simply 
descriptive  of  a  right  and  does  not  operate 
as  an  integral  part  of  chapter  33,  Rev.  Codes, 
the  absence  of  which  would  require  regular 
druggists  to  pay  a  license  tax  of  $200  for  sell- 
ing alcohol  for  mechanical  and  scientific  pur- 
poses, and  that  section  1510  has  no  applica- 
tion to  the  sale  of  pure  alcohol  by  druggists 
for  mechanical  and  scientific  purposes. 

Under  chapter  11  of  the  Laws  of  1915,  p. 
41,  druggists  employing  licensed  pharmacists, 
as  required  by  law,  may  import  and  sell  pure 
alcohol  for  mechanical  and  scientific  purpos- 
es by  procuring  a  permit  from  the  probate 
court  where  the  pure  alcohol  is  to  be  used, 
for  the  Importation  thereof  and  by  limiting 
sales  to  purchasers  who  have  obtained  a  per- 
mit therefor,  from  the  said  probate  court, 
and  this  court  has  held  that  "scientific  pur- 
poses," as  used  in  said  chapter.  Includes  me- 
dicinal purposes.  See  In  re  Crane,  27  Idaho, 
6X1,  151  Pac.  1008. 

As  heretofore  held,  section  1510  was  en- 
acted "to  regulate  the  sale  of  intoxicating 
liquors"  used  as  a  beverage.  The  sale  or  dis- 
posal of  intoxicating  liquora  for  beverage 
purposes  is  no  longer  ];>ermltted  in  the  state 
of  Idaho,  and  this  section  of  the  Revised 
Codes  Is  repealed  by  chapter  28  of  the  Laws 
of  1915,  p.  83,  and  therefore  can  have  no  ap- 
plication to  the  sale  of  pure  alcohol  as  pro- 
vided by  chapter  11,  Laws  1915,  p.  41. 

It  necessarily  follows  that  druggists  em- 
ploying licensed  pharmacists,  as  required  by 
law,  may  import  and  sell  pure  alcohol  for 
me<iianlcal,  sdentiflc,  and  medicinal  purpos- 
es by  procuring  a  permit  from  the  probate 


court  where  the  pure  alcohol  la  to  be  used, 
for  the  importation  thereof,  and  by  Umltliig 
sales  to  purchasers  who  have  obtained  a  per- 
mit therefor  from  the  said  probate  court,  and 
are  not  required  to  pay  a  license  tax  as  pro- 
vided in  section  1510,  Rev.  Codes. 

We  desire  to  say  In  passilig,  however,  that 
pure  alcohol  can  only  be  sold  upon  a  strict 
compliance  with  the  law,  and  that  chapter 
11  of  the  Laws  of  1915,  p.  41,  which  permits 
pure  alcohol  to  be  sold  for  mechanical,  sci- 
entific, and  medicinal  purposes,  and  none  oth- 
er, must  be  adhered  to  literally  by  the  car- 
rier, probate  court,  seller,  and  purchaser,  and 
the  officers  of  this  state  are  charged  witb 
the  enforcement  of  this  statute  under  a  strict 
construction  of  Its  provisions,'  all  of  which 
are  mandatory. 

The  peremptory  writ  must  issue;  and  it  Is 
so  ordered.    Costs  awarded  to  plaintiff. 

BUDGE  and  MORGAN,  JJ.,  concur: 


(S4  ou.  n» 
WEATHERS   v.   BOARD   OP   COM'RS  OF 

COAL  C0U1«?Y.     (No.  6064.) 
(Supreme  Court  of  Oklahoma.    Jan.  18,  191&) 

(Sullabut  iy  the  Court.) 

COONTIES    ®=»124— CONSTBTJCnON    OF    COtWI- 
HOUSE  —  OONTBACT   WFTH  ABCHITEOT  —  DAH- 

AQEs— 'Liability  of  County. 

On  the  5th  day  of  November,  1908,  tie 
county  commissioners  of  C!oal  county,  haring  de- 
cided to  erect  a  courthouse  for  that  county  apoo 
the  "rental  plan,"  entered  into  a  contract  with 
W.  to  prepare  plans  for  same  and  superinteDd 
its  construction,  for  which  he  was  to  be  paid 
5  per  cent,  of  the  sum  expended  in  construction. 
For  legal  reasons,  the  project  was  abandoned. 
Afterwards  bonds  to  provide  funds  for  the  con- 
struction of  the  courthouse  were  voted.  W.  of- 
fered his  services  as  architect  as  provided  in 
the  original  contract  The  same  was  refused, 
the  original  contract  ignored,  and  the  coun^ 
commissioners  employed  other  architects,  held, 
the  county  was  not  Uable  to  W.  for  damages 
sustained. 

[Ed.  Note.— For  other  cases,  see  Counties, 
Cent.  Dig.  i  185 ;   Dec.  Dig.  «=s>124.] 

Commissioners'  Opinion,  Division  No.  4. 
Error  from  District  Court,  0>al  County; 
Robt  M.  Ralney,  Judge. 

Action  by  P.  H.  Weathers  against  the 
Board  of  Comity  Commissioners  of  Coal 
County.  Judgment  for  defendant,  and  plaUi- 
tlff  brings  error.    Affirmed. 

Fooshee  &  Brunson,  of  Coalgate,  for  plain- 
tiff in  error.  G.  T.  Ralls,  Co.  Atty.,  of  Coal- 
gate,  for  defendant  in  error. 

MATHEWS,  O.  The  county  commissioners 
of  Coal  county,  Okl.,  having  decided  to  erect 
a  courthouse  for  that  county  upon  what  is 
knovra  as  the  "rental  plan,"  on  the  5th  day  of 
November,  1908,  entered  into  a  written  con- 
tract with  the  plaintiff  wherein  he  agreed  to 
prepare  plans  and  specifications  for  said  build- 
ing and  to  superintend  its  construction  for 
5  per  cent,  of  the  sum  to  he  expended  in  tbe 
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constmctlon.  Owing  to  an  adverse  decision 
of  the  Supreme  Court,  rendered  January  19, 
1909,  wherein  It  was  decided  that  section  2, 
art  8,  c.  32,  p.  256,  Session  Laws  1897,  which 
expr^sly  permitted  the  erection  of  court- 
Jiouses  on  the  "rental  plan,"  was  Inoperative, 
being  repugnant  to  section  26,  art.  10,  of  the 
Constitution,  the  plan  was  abandoned,  and 
this  suit  followed,  based  on  the  aforesaid 
contract,  and  the  defense  set  up  was  that  the 
county  commissioners  had  no  right  or  author- 
ity to  enter  into  such  a  contract  and  that  the 
same  was  void  and  unenforceable.  The  plain- 
tilT  proved  at  the  trial  the  execution  of  the 
contract,  •  and  that  he  was  to  receive  3  per 
cent,  of  the  cost  of  the  proposed  building 
when  a  contract  was  entered  into  for  the  con- 
struction of  the  building  and  the  remaining 
2  per  cent  as  the  work  pragressed.  It  also 
was  shown  that  on  the  Slst  day  of  Decem- 
t>er,  1908,  the  defendant  board  passed  a  reso- 
lution reciting  the  execution  of  the  contract 
on  the  5th  of  Novemiber,  1908,  and  that  on 
the  29th  day  of  December,  1908,  a  contract 
had  been  entered  into  with  a  construction 
company  for  the  erection  of  said  building, 
and  further  acknowledged  In  said  resolution 
that  3  per  cent  upon  the  contract  price  was 
then  due  the  plaintiff  and  therein  pledged 
the  said  board  to  make  the  necessary  levy 
for  the  fiscal  year  beginning  July  1,  1909,  to 
pay  the  plaintiff  the  said  6  per  cent,  due  and 
to  be  due  him  under  the  contract  for  his 
services.  It  farther  developed  at  the  trial 
that,  on  account  of  the  aforesaid  decision  of 
this  court,  the  proposed  project  to  erect  a 
courthouse  for  Coal  county  upon  the  "rental 
plan"  was  abandoned,  but  later  there  was 
submitted  to  the  voters  of  that  county  the 
proposition  to  vote  a  bond  issue  for  that  pur- 
pose which  proposition  carried  at  the  sub- 
mission. The  plaintiff  then  offered  his  serv- 
ices to  defendants  under  the  original  con- 
tract, but  they  refused  to  employ  plaintiff 
and  made  a  contract  with  other  architects 
to  prepare  plans  and  supervise  the  erection  of 
the  courthouse  to  be  constructed  through  the 
bond  issue.  At  the  close  of  the  testimony, 
the  plaintiff  requested  the  court  to  instruct  a 
verdict  In  his  favor ;  but  the  request  was  de- 
nied, and  the  jury  directed  to  return  a  ver- 
dict In  favor  of  defendant,  from  which  ac- 
tion of  the  court  the  plaintiff  prosecutes  this 
appeal. 

It  will  be  observed  that,  at  the  time  this 
contract  was  executed,  the  law  of  1897,  su- 
pra, provided  for  the  erection  of  courthouses 
upon  the  plan  proposed  in  the  contract  under 
consideration,  tiut  on  January  19,  1909,  the 
opinion  in  the  case  of  Campbell  et  al.  v. 
State  ex  rel.  Brett,  County  Attorney,  23  Okl. 
109,  99  Pac.  778,  was  rendered  by  Justice 
Williams,  and  therein  it  was  held  that  the 
said  law  of  1897  was  repugnant  to  section  26 
of  article  10  of  the  Constitution. 

Plaintiff  in  his  brief  does  not  attack  the 
general  proposition  advanced  by  the  defend- 
ants that  the  board  of  county  commissioners 


had  no  authority  to  make  a  contract  which 
calls  for  expenditures  that  exceed  the  income 
and  revenues  provided  for  that  fiscal  year, 
but  advances  the  argument  that  the  only  evi- 
dence introduced  by  the  defendants  was  that 
no  bonds  had  t)een  voted  to  build  a  court- 
house at  the  time  the  'contract  was  entered 
into,  but  that  defendant  did  not  show  that 
the  contract  exceeded  the  statutory  limita- 
tion or  was  in  excess  of  the  tax  levy.  While 
the  evidence  upon  this  point  is  not  as  direct 
and  explicit  as  it  should  be,  yet  facts  were 
proven  from  which  no  other  reasonable  con- 
clusion can  be  drawn  than  that  the  proposed 
expenditure  exceeded  the  tax  levy. 

It  developed  In  plaintiff's  testimony  that 
the  defendants  pledged  themselves  on  Decem- 
ber 81,  1908,  by  a  resolution  to  make  a  levy 
to  pay  plaintiff's  claim  during  the  fiscal  year 
of  1909,  thus  plainly  showing  that  the  funds 
to  pay  his  claim  had  not  been  provided  for 
at  the  time  the  contract  was  made.  At  that 
very  time  more  than  one-half  of  the  sum 
promised  him  was  due,  and  so  acknowledged 
and  confessedly  no  provisions  had  4)een  made, 
for  its  payment,  and  it  was  then  being  pro- 
posed to  make  such  a  provision  for  the  next 
fiscal  year. 

But  even  conceding  plaintiff's  contention 
that  defendant  wholly  failed  to  prove  that 
the  expenditure  called  for  in  the  contract  did 
not  exceed  the  statutory  limitation  or  was 
not  in  excess  of  the  levy  for  that  fiscal  year 
or,  going  further,  and  admitting  that  a  levy 
had  already  been  made  for  that  identical 
purpose  and  that  the  entire  sum  was  then  In 
the  hands  of  the  county  treasurer,  still  the 
plaintiff  should  not  prevail  for  three  reasons: 

First.  He  entered  into  a  contract  with  the 
board  of  county  commissioners  to  assist  them 
In  doing  an  illegal  act;  that  Is,  to  erect  a 
courthouse  when  no  funds  bad  been  provided 
for  that  purpose. 

Second.  Plaintiff  contends  that,  as  the 
funds  for  the  construction  of  the  courthouse 
were  provided  by  the  issuing  of  bonds  voted 
by  the  citizens  of  Coal  county  after  it  was 
decided  thai!  a  courthouse  could  not  be  erect- 
ed upon  the  "rental  plan,"  still  the  defend- 
ants were  legally  bound  to  carry  out  the  con- 
tract with  him  after  the  funds  were  thus  pro- 
vided by  said  bond  issue. 

The  case  of  O'Neil  Engineering  Go.  t.  In- 
corporated Town  of  Ryan  et  al.,  32  Okl.  738, 
124  Paa  19,  presents  a  much  stronger  case  In 
favor  of  the  losing  party  tban  does  the  case 
at  bar  In  favor  of  plaintiff.  It  seems  that  in 
that  case  t)>at  the  board  of  trustees  of  Ryan 
having  in  contemplation  the  construction  of  r 
system  of  waterworks  and  sewers,  and  a  llgh> 
plant,  to  be  afterwards  submitted  to  the  vote« 
of  the  town  tor  their  adoption,  by  voting  a 
bond  issue  for  that  purpose,  on  November  30. 
1908,  entered  into  a  contract  with  the  O'Neil 
Engineering  Company  for  It  to  prepare  and 
furnish  plans  and  specifications  therefor, 
with  an  estimate  of  the  cost  of  construction 
and,  after  the  bonds  are  voted,  to  superintend 
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the  construction  and  furnish  certain  tools 
and  do' certain  work  to  be  paid  for  as  stipu- 
lated In  the  contract;  the  contract  further 
providing  that  nothing  should  be  due  and 
payable  until  the  bonds  had  been  voted,  sold, 
and  paid  for.  On  June  15,  1909,  the  bond 
Issue  vras  authorized  4)y  the  voters  of  the 
town,  but  the  board  of  trustees  repudiated 
Its  contract  with  the  said  engineering  com- 
pany and  did  not  permit  said  company  to  per- 
form said  contract  on  Its  part  The  facts  In 
that  case  are  so  closely  allied  to  the  facts  In 
the  case  at  bar,  and  the  remarks  of  Judge 
Brewer,  who  rendered  the  opinion,  are  so 
pertinent  to  this  case,  that  we  take  the  lib- 
erty of  Quoting  approrlugly  therefrom  at 
length: 

"The  intention  and  plain  effect  of  the  pro- 
Tisioo  of  the  Constitution  under  consideration  is 
to  require  municipalities  to  carry  on  their  op- 
erations upon  the  cash  or  pay  as  you  go  plan. 
The  revenues  of  each  year  must  take  care  of 
the  expenses  of  such  year;  and  any  liability 
sought  to  be  incurred  by  contract,  express  or  im- 
plied, executed  or  executory,  in  excess  of  such 
current  revenue,  in  hand  or  legally  levied,  is 
void,  unless  it  be  authorized  by  a  vote  of  the 
*  people,  and  within  the  limitation  therein  re- 
quired. •  *  •  We  think  the  contract  in  this 
case  attempted  to  Impose  a  present  obligation 
and  liability  upon  defendant,  notwithstanding 
the  contingency  as  to  payments  to  be  made 
thereunder.  So  far  as  the  dty  officers  were  con- 
cerned, nothing  further  was  to  be  done  by  them. 
No  option  of  any  kind  was  to  be  exercised  by 
them.  The  contract  was  not  to  be,  and  was  not, 
submitted  to  the  voters.  It  was  plainly  and 
manifestly  the  purpose  and  plan  of  the  parties 
to  anticipate  the  action  of  the  voters— let  the 
plaintiff  in  on  the  'ground  floor'— and  in  effect 
appropriate  and  expend  the  funds  before  they 
were  provided.  It  would  certainly  be  unfortu- 
nate, were  we  compelled  to  sustain  the  conten- 
tion made  by  plaintiff.  If  the  agents  of  this 
town  could  effectually  dispose  of  $6,S00  of  this 
fund  before  it  was  authorized,  by  an  evasion 
of  the  restridtions  of  the  Constitution,  by  the 
mere  use  of  words,  then  they  could,  under  the 
same  doctrine,  have  contracted  the  expendi- 
ture of  the  entire  $G0,000  months  before 
any  authority  was  given  to  provide  the  funds. 
To  hold  so  would  mean  that  hereafter  every 
corporate  expenditure,  dependent  upon  a  vote 
of  funds,  would  l>e  contracted  away  to  enterpris- 
ing concerns  months,  and  perhaps  years,  before 
the  funds  were  voted.  It  is  easy  to  see  how 
dangerous  this  would  be.  If  a  number  of  firms 
were  interested,  through  profitable  contracts, 
one  to  furnish  the  engineering  and  the  excavat- 
ini;.  anotlier  the  brick,  lumber,  and  cement,  and 
still  another  the  machinery  and  apparatus,  what 
a  possibility  would  be  presented,  especially  in 
small  towns,  for  influencing  the  less  thoughtful 
voters  to  vote  funds  the  municipality  could  ill 
afford  to  expend.  This  ought  not  and  must  not 
be  permitted.  It  is  contrary  to  the  real  intent 
of  the  provision  discussed,  and  to  the  spirit  and 
policy  running  through  the  entire  Constitution. 
And  while  it  is  true  that  the  proxisions  of  the 
Constitution  should  never  be  given  a  strained  or 
forced  construction,  so  as  to  defeat  legitimate 
contracts  brought  fairly  within  its  terms,  yet  the 
courts  should  at  all  times,  n-ith  firm  hand  and 
inflexible  purpose,  heedless  alike  to  public  clam- 
or and  the  public  improvement  craze,  hold  to 
the  steady  course  and  safe  channels  charted  by 
that  instrument    •     •     • 

"It  has  t>een  said  that  the  strict  enforcement 
of  these  constitutional  and  statutory  limitations 
nnd  roHtrirtions  against  municipal  indebtedness. 


which  may  require  the  Invalidation  of  contracts, 
will  often  result  in  hardship.  This  may  be  true. 
Restless  and  impatient  spirits,  however  honest 
and  wortliy,  in  pursuing  tlus  mad  race  for  busi- 
ness, have  and  doubtless  will  continue  to  seek 
municipal  contracts  with  no  investigation,  and 
scarcely  a  thought  as  to  the  power  of  the  agents 
with  whom  they  deal.  But  the  hardships  that 
may  so  arise  are  not  comparable  with  uose  to 
be  suffered  by  the  citizens  of  this  commonwealtli, 
if  these  wise  and  salutary  limitations,  imposed 
by  the  people  themselves  against  themselves, 
shall  be  swept  aside,  or  evaded  by  ingenious  rea* 
soning,  to  meet  the  supposed  necessities  of  a 
situation,  or  even  the  apparent  equities  of  a 
particular  case." 

For  further  authorities,  see  those  collated 
In  the  above  case.  Haskins  &  Sells  ▼.  Okla- 
homa City,  86  Okl.  67,  126  Pac.  204 ;  In  re 
Application  of  State  to  Issue  Bonds  to  Fund 
Indebtedness,  33  OkL  797,  127  Pac.  1065; 
Faulk  T.  Board  of  Com'rs  of  Marshall  Cons* 
ty,  40  Okl.  70S,  i40  Pac.  777. 

Third.  The  contract  sued  on  ends  with 
this  clause: 

"In  case  no  contract  for  erection  of  the  bond- 
ing is  awarded  and  the  party  of  the  first  part  is 
for  any  cause  beyond  its  control  restrainea  fran 
proceeding  with  this  work,  then  this  eonttact 
shall  be  annulled  and  the  party  of  the  second 
part  has  no  claim  in  any  manner  wliatsoeTcr 
against  the  county  of  CoaL" 

It  Is  thus  apparent  that  this  provision  In 
the  contract  expressly  precludes  the  plain- 
tiff from  recovering,  because  the  board  of 
county  commissioners  of  Coal  county  conld 
not  proceed  with  the  erection  of  a  courthonae 
upon  the  rental  plan  as  contemplated  at  the 
time  the  contract  was  executed  in  the  face 
of  the  decision  of  Campbell  et  aL  v.  State  ex 
reL  Brett,  County  Attorney,  supra,  and  a 
contingency  was  provided  for  In  the  above 
stipulation  that  under  such  conditions  the 
plaintiff  should  have  no  claim  of  any  kind 
against  the  county  of  Coal. 

The  contract  entered  between  plaintiff  and 
defendants  on  the  5th  of  November,  190S, 
had  no  connection  with  or  relation  to  the 
erection  of  a  courthouse  In  Cbal  county  after 
the  voting  of  bonds  for  that  purpose  which 
was  done  more  than  two  years  after  this  con- 
tract was  nullified  by  the  above-mentioned 
decision,  and,  even  If  the  plan  to  vote  bonds 
in  case  of  the  failure  of  the  "rental  plan' 
was  contemplated  at  the  time  the  contract 
was  signed,  still  the  rule  laid  down  in  the 
opinion  In  the  case  of  CNell  Engineering 
Ca  V.  Incorporated  Town  of  Hyaii,  sopia, 
renders  the  contract  still  void. 

The  Judgment  should  be  afllrmed. 

PER  CURIAM.    Adopted  In  whole. 


■   (S4  OkL  ai) 
SWAIN  V.  ARCHER.    (No.  62670 
(Supreme  Court  of  Oklahoma.    Jan.  18^  191&) 
(Svtlahut  hv  the  Court.) 

Tboveb  and  Conversion  9=>36 — Convmsios 
of  mortoaoed  chattels — gvidencc 
Where  a  stock  of  merchandise  is  traded  let 
land,  notua  secured  by  chattel  mortgage  are  ex* 
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ecat^d  for  the  difference  between  the  two  prop- 
erties, and  the  mortgagor  sells  at  public  sale  such 
chattel  property,  and  mortgagee,  acting  as  clerk 
of  such  sale,  retains  the  proceeds  and  is  sued  for 
conversion  thereof,  held,  that  evidence  of  the  en- 
tire transaction  between  the  parties  is  compe- 
tent. 

[Eld.  Note.— For  other  cases,  see  Trover  and 
Conversion.  Cent.  Dig;  if  217-224;    I>ec.  Dig., 

Commissioners'  Opinion,  Division  No.  S. 
Elrror  from  District  Court.  Grant  County;  W. 
M.  Boles,  Judge. 

Action  by  R.  C.  Archer  against  Ira  B. 
Svraln.  Judgment  for  plaintiff,  and  defend- 
ant brings  error.    Affirmed. 

F.  G.  WalUng,  of  Tulsa,  for  plaintiff  In  er- 
ror. J.  B.  Drennan,  of  Medford,  and  James 
M.  Ready,  of  Wellington,  Kan.,  for  defend- 
ant In  error. 

RITTENHOUSB,  0.  This  action  was  In- 
atltnted  by  R.  C.  Archer  against  Ira  E.  Swain 
to  recover  the  sum  of  $1,112.16,  wherein  It 
Is  claimed  that  on  September  26, 1911,  plaln- 
tttr  advertised  and  sold  at  public  sale  cer- 
tain chattel  property  owned  by  him;  that 
defoidant.  as  clerk  of  said  sale,  collected  the 
proceeds  and  has  failed  and  refused  to  ac- 
count for  the  sum  of  $1,112.16,  and  by  rea- 
son thereof  has  converted  the  same  to  his 
own  use.  Defendant  answered  by  general 
denial,  admitting  that  he  acted  as  clerk  of 
said  sale,  but  alleging  that  he  was  owner  of 
a  certain  chattel  mortgage  on  the  property, 
and  that  the  proceed  of  said  sale  were  ap- 
plied in  part  payment  of  the  debt  secured 
thereby;  that  oa  September  17,  1911,  the 
parties  hereto  had  a  full  and  complete  set- 
tlement and  accounting  as  to  all  the  business 
affairs  and  transactions  between  them;  and 
that  In  such  settlement  the  sum  sued  for  in 
this  action  was  fully  accounted  for,  and  plain- 
tiff was  given  credit  for  said  amount.  These 
questions  were  submitted  to  the  Jury,  and 
verdict  was  rendered  for  plaintiff  for  the 
amount  sued  for. 

The  first  question  presented  Is  that  the 
court  admitted  Incompetent  evidence.  It 
appears  from  the  evidence  that  In  the  month 
of  September,  1911,  the  defendant  traded  a 
certain  stock  of  merchandise  in  Caldwell, 
Kan.,  to  plaintiff  for  plaintiff's  equity  In  a 
farm  In  Grant  county,  Okl.,  and  notes  were 
given  in  the  sum  of  $10,678.18;  the  same 
being  the  difference  between  the  values  of 
these  two  properties.  The  notes  were  secur- 
ed by  a  chattel  mortgage  covering  the  proper- 
ty sold,  the  proceeds  of  which  defendant  Is 
charged  with  having  converted.  In  pursu- 
ance of  this  exchange  or  trade,  plaintiff  took 
possession'  of  the  stock  of  merchandise  and 
defendant  went  Into  possession  of  the  farm. 
Thereafter,  on  September  26,  1911,  by  agree- 
ment of  the  parties,  a  public  sale  of  the  per- 
sonal property  covered  by  the  mortgage  was 
held.      Plaintiff   continued   in   possession  of 


the  stock  of  merchandise  until  the  evening 
of  October  14,  1011,  at  which  time  defendant 
repurchased  the  stock  of  merchandise '  from 
plaintiff,  paying  plaintiff  therefor  his  said 
notes  and  certain  other  considerations.  It  Is 
urged  here  that  evidence  of  the  original 
transaction  was  Incompetent  and  prejudicial 
to  defendant,  on  the  ground  that  the  Issues  in 
the  case  were  strictly  limited  by  the  plead- 
ings to  the  quesdon  of  the  conversion  of  the 
sum  of  $1,112.16,  and  that  all  evidence  given 
outside  of  this  one  question  was  error.  We 
can  see  no  merit  In  this  contention.  In  or- 
der to  arrive  at  a  just  and  Intelligent  verdict. 
It  was  necessary  for  the  Jury  to  have  before 
It  the  entire  transaction,  and  the  evidence  of 
the  original  contract  and  the  subsequent  sale 
of  personal  property  and  the  final  settlement 
of  October  14,  1911,  were  all  competent  to  go 
to  the  Jury,  In  order  to  ascertain  whether  or 
not  there  was  a  conversion  at  the  time  the 
mortgaged  property  was  sold. 

We  have  examined  the  entire  record  and 
find  no  error,  and,  as  there  was  evidence 
reasonably  tending  to  support  the  verdict  of 
the  Jury,  the  same  will  not  be  disturbed  by 
us  on  the  weight  of  the  evidence. 

The  Judgment  should  therefore  be  alBrmed. 

PER  CURIAM.    Adopted  In  whole. 


(54  OU.  6*9) 
UNKHART  T.  KIREHART.     (No.  6292.) 
(Supreme  Court  of  Oklahoma.    Jan.  18,  1916.) 

(BylUbut  ly  the  Court.) 

APPEAt.  ARD  Bbbob  «=»1170— EUbulkss  Eb- 
BOR— EviDXnCB. 

Record  examined,  and  held:  (1)  That  the 
evidence  adduced  upon  the  trial  is  suflSdent  to 
sustain  the  judgment ;  (2)  that  the  exclusion  of 
certain  evidence  was  not  prejudicial  to  the  rights 
of  plaintiff;  and  &)  that  upon  examination  of 
the  entire  record  it  does  not  appear  that  the  er- 
rors complained  of  have  probably  resulted  in  a 
miscarriage  of  justice  or  constitute  a  substantial 
violation  of  a  constitutional  or  statutory  right. 
[Dd.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  fi  4032,  4066,  4075.  4098. 
4101,  4454,  4540-4545;  Dec.  Dig.  «=>1170.] 

Commissioners'  Opinion,  Division  No.  8. 
Error  from  Cotmty  Court,  Okmulgee  County; 
George  A.  Johns,  Judge. 

Action  by  Harry  A.  Klrkhart  against  Dal- 
las B.  liinkhart.  Judgment  for  plaintiff  on 
appeal  from  a  Justice's  Judgment,  and  de- 
fendant brings  error.     Affirmed. 

James  M.  Hays,  of  Okmulgee,  for  plaintiff 
in  error.  Van  H.  AlbertsoO,  of  Okmulgee,  for 
defendant  In  error. 

BLEAEMORE,  O.  This*  action  was  com- 
menced In  a  Justice  court  of  Okmulgee  county 
In  May,  1912,  by  Harry  Klrkhart,  seeking  to 
recover  $102.50  alleged  to  be  due  him  by  Dal- 
las B.  Unkhart  for  work  as  a  farm  laborer. 
Defendant  pleaded  a  set-off  and  counter- 
claim   and    prayed    Judgment   against    the 
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plaintiff  In  the  sum  of  $55.35.  There  was 
judgment  for  plaintiff  before  the  justice. 
Appeal  was  had  to  the  county  court,  where, 
upon  trial  to  a  Jury,  plaintiff  again  prevail- 
ed, recovering  judgment  for  $35.50,  and  de- 
fendant has  brought  the  case  here. 

As  grounds  for  reversal  defendant  nrges; 
(1)  That  the  evidence  Is  wholly  insufficient  to 
sustain  the  judgment;  and '(2)  that  the  trial 
court  erred  In  the  exclusion  of  certain  testi- 
mony. 

The  evidence  Is  conflicting,  bnt  on  the 
whole  strongly  supports  the  verdict.  To  re- 
view at  length  the  testimony  offered  and 
excluded  would  serve  no  useful  purpose.  The 
action  of  the  court  in  this  respect  does  not 
constitute  prejudicial  error.  Suffice  it  to  say 
that  upon  an  examination  of  the  entire  rec- 
ord we  are  of  opinion  that  no  error  was 
committed  upon  the  trial  of  this  case  which 
has  resulted  In  a  miscarriage  of  justice,  or 
which  amounts  to  a  substantial  violation  of 
any  statutory  or  constitutional  right  of  the 
plaintiff.    Section  6005,  R.  L.  1910,  provides: 

"No  judgment  shall  be  set  aside  or  new  trial 
granted  by  any  appellate  court  of  this  state  in 
any  case,  dvU  or  criminal,  on  the  ground  of 
misdirection  of  the  jury  or  the  improper  admis- 
sion or  rejection  of  evidence,  or  as  to  error  in 
any  matter  of  pleading  or  procedure,  unless,  in 
the  opinion  of  the  court  to  which  application  Is 
made,  after  an  examination  of  the  entire  record, 
It  appears  that  the  error  complained  of  has 
probably  resulted  In  a  miscarriage  of  justice,  or 
constitutes  a  substantial  violation  of  a  consti- 
tutional or  statutory  right." 

The  judgment  of  the  trial  court  should  be 
affirmed. 

PER  CURIAM.    Adopted  lo  whola 


(54  Okl.  767) 

ST.  LOUIS  CORDAGE  MILLS  v.  WESTERN 
SUPPLY  CO.     (No.  6672.) 

(Supreme  Court  of  Oklahoma.    Jan.  18t  1916.) 

(SyUatvt  by  the  Court.) 

1.  Appkaxanck  4=99— Oerk&al  Apfkaraitcx 
—Motion  to  Dismiss. 

A  defendant  who  seeks  to  enter  a  special 
appearance  in  a  cause  by  motion  and  sets  forth 
therein  both  jurisdictional  and  nonjurisdictional 
groimds  for  dismissal,  the  filing  of  such  motion 
amounts  to  a  general  appearance,  and  the  fact 
that. he  denominates  it  a  special  appearance 
avails  him  nothing. 

[Ed.  Note. — For  other  cases,  see  Appearance, 
Cent.  Dig.  |S  42-52 ;  Dec.  Dig.  «=99.] 

2.  Gabnishment   iS=>196  —   Bond   to   Dib- 

CHABQB   GASNISaSB  —   LIABILITY   OV  OBU- 

OOBS. 

Section  483&  Rev.  Stat  OkL  1910,  Ann., 
being  section  5727,  Snyder's  Stat,  of  Okla- 
homa 1909,  provides:  "The  defendant  may, 
at  any  time  after  the  garnishment  affidavit  is 
filed,  and  before  judgment,  file  with  the  clerk 
of  the  court  an  undertaking,  executed  by  at 
least  two  sureties,  resident  freeholders  of  the 
state,  to  the  effect  that  they  will,  on  demand, 
pay  to  the  plaintiff  the  amount  of  the  judgment 
that  may  be  recovered  against  such  defendant  in 
the  action,  with  all  costs  not  exceeding  a  sum 
specified,  which  sum  shall  not  be  less  than  double 


the  amount  demanded  by  the  complaint  on  file, 
or  in  such  less  sum  as  toe  court  shall,  npoo  ap- 
plication, direct."  And  sections  4839  and  S728 
respectively  of  the  same  statutes,  contain  the 
following:  "If  the  judge  find  the  sureties  suffi- 
cient he  shall  annex  the  examination  to  the 
undertaking,  indorse  bis  allowance  thereon,  and 
cause  them  to  b%  filed  with  the  derk  of  the  dis- 
trict court.  Thereafter  all  the  garnishees  shall 
be  discharged,  and  the  garnishment  proceedings 
shall  be  deemed  discontinued,  and  any  moaey 
or  property  paid  or  delivered  to  any  officer 
shall  be  surrendered  to  the  person  entitled  there- 
to." Held,  that  the  execution,  filing,  and  ap- 
proval of  a  bond  in  compliance  with  these  stat- 
utes, estops  the  defendant  from  questioning  the 
regularity  of  the  garnishment  proceedings,  and 
renders  the  obligors  on  the  bond  absolutely  li- 
able for  the  amount  of  any  judtmient  the  plaio- 
tiS  may  recover  in  the  action,  withont  regard  to 
whether  the  garnishment  proceedings  were  regu- 
lar or  not. 

[Ed.. Note. — For  other  cases,  see  GamishmeaC, 
Cent.  Dig.  J  385 ;   Dec  Dig.  «=»195.] 

3.  Sams  ®=9261  —  "Wabbanti"  —  Ripre- 

BENTATIONS    BT    SEIXEB. 

No  particular  words  or  form  of  expres- 
sion is  necessary  to  create  a  warranty,  nor  need 
the  word  "warranty"  be  used.  If  the  repre- 
sentation is  positive  and  relates  to  a  matter  of 
fact,  and  not  to  an  expression  of  an  opinion, 
and  the  other  party  receives  the  statement  u 
true,  and  relies  and  acts  on  it  in  making  a 
trade,  such  representation  will  constitute  « 
"warranty." 

[Ed.  Note. — For  other  cases,  see  Sales,  Cent 
Dig.  S!  727-735;    Dec.  Dig.  «S=9261. 

For  other  definitions,  see  Words  and  Phrasea, 
£Hrst  and  Second  Series,  Warranty.] 

4.  Pbinoipal  and  Aoent  9=al04— Power  or 
Agent— Sales— Wabbanty  of  Quality. 

General  authority  given  by  a  principal  to 
an  agent  to  sell  personal'  property  carries  with 
it,  by  necessary  implication,  the  power  to  wa^ 
rant  the  quality  of  the  property  so  as  to  biiui 
the  owner. 

[Ed.  Note. — Far  other  cases,  see  Prindptl 
and  Agent,  Cent  Dig.  {(  294-297;    Dec.  Oif. 

5.  Pbincipal  and  Agent  «=>124— AcTHORiir 
OF  Agen't— Question  fob  Jubt. 

The  apparent  authority  of  an  agent  is  to 
be  pothered  from  all  the  facts  and  circnmstano 
es  In  evidence  and  is  a  question  of  fact  for  tlie 
jury. 

[Ed.  Note.— For  other  cases,  aee  Prindptl 
and  Agent,  Cent.  Dig.  {724;  Dec  Dig.  «=> 
124.] 

Commissioners'  Opinion,  Division  No.  4. 
Error  from  County  Court,  Tulsa  County; 
Conn  Linn,  Judge. 

Action  by  the  Western  Supply  Company,  i 
corporation,  against  the  St  Louis  Cordag:e 
Mills,  a  corporation.  Judgment  for  plain- 
tiff, and  defendant  brings  error.     Affirmed. 

R.  W.  Kelloagh  and  Lee  Daniel,  both  ot 
Tulsa,  for  plaintiff  In  error.  Bell  ft  Fellows, 
of  Tulsa,  for  defendant  in  error. 

ROBBER'TS,  C.  This  action  was  brought 
in  the  county  court  of  Tulsa  connty  on  tbt 
19tli  day  of  April,  1913.  The  petition  al- 
leges that  plaintiff  is  a  domestic,  and  the  de- 
fendant a  foreign  corporation ;  that  In  Octo- 
ber, 1912,  plaintiff  purchased  from  defendant 
two  Trojan  cables,  for  which  It  paid  the  sum 
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of  $925.53 ;  that  said  purchase  and  sale  was  r 
made  under  the  express  representation  and 
warranty  of  defendant  that  said  cables  were 
flrst-class  cables,  of  superior  quality,  and 
suitable  for  the  use  to  which  such  cables 
were  ordinarily  put,  viz.,  drilling,  repairing, 
and  operating  oil  and  gas  wells ;  that  plain- 
tiff relied  on  said  warranty,  and  believed 
said  representations  and  warranty  to  be 
true,  and  was  Induced  thereby  to  make  pur- 
chase thereof;  but  said  cables  were  not  of 
the  quality  represented,  and  were  of  an  in- 
ferior grade  and  quality,  and  by  much  less 
than  ordinary  use  they  became  stranded  and 
drew,  and  unfit  for  the  nse  and  purpose  for 
which  they*  were  purchased  by  plaintiff. 
Plaintiff  further  alleges  that  it  sold  said 
cables  in  its  regular  course  of  retail  busi- 
ness, and,  because  of  the  inferior  grade  and 
quality  thereof.  It  was  compelled  to  pay  to 
its  vendee  the  sum  of  $300,  which  was  a 
just  and  fair  difference  in  the  price  paid  to 
defendant  for  said  cables,  and  the  actual 
value  thereof,  and  by  reason  thereof  plain- 
tiff was  damaged  in  the  sum  of  $300^  for 
which  he  prays  Judgment. 

Tha  parties  will  be  designated  plaintiff 
and  defendant  her^n,  the  same  as  below. 

[1]  After  the  commencement  of  the  suit, 
plaintiff  instituted  garnishment  proceedings 
against  the  Oklahoma  Iron  Works,  a  local  cor- 
poration. The  defendant  attempted  to  ques- 
tion the  Jurisdiction  of  the  court,  because  of 
Irregularities  in  the  praecipe  for,  as  well  as 
,the  issuance  and  service  of,  summons;  but 
we  find  that  all  these  objections  were  waived 
by  the  appearance'  of  the  defendant,  at  dif- 
ferent times,  and  seeking  to  call  into  power 
the  afiirmative  action  of  the  court  The  mo- 
tion of  defendant  to  set  aside  and  quash  the 
summons,  and  service  thereof,  for  the  rea- 
son that  the  defendant  had  not  been  properly 
named,  filed  on  the  23d  day  of  May,  1913, 
does  not  raise  or  question  the  Jurisdiction 
of  the  court,  and  especially  is  this  true  where 
the  motion  is  not  supported  by  affidavit  or 
other  offer  of  proof.  On  the  same  day  and 
before  the  motion  to  quash  had  been  passed 
on,  the  defendant  filed  a  motion  to  discharge 
the  garnishee,  on  the  grounds :  "(a)  That  the 
affidavit  of  garnishment  was  insufficient  in 
law;  (b)  no  bond  for  garnishment  had  been 
given." 

All  defects  in  the  garnishment  proceedings 
were  waived  by  the  defendant  filing  a  bond, 
approved  by  the  court,  providing  for  the 
payment  of  the  judgment  and  costs  which 
might  be  rendered  against  it  in  such  action. 
On  the  1st  day  of  July,  1913,  the  court  en- 
tered an  order  discharging  the  garnishee  in 
pursuance  of  said  bond. 

[2]  Section  4838,  Rev.  Stat  Okl.  1910, 
Ann.,  provides  that  the  garnishee  may  be 
discharged  on  ^ving  bond  for  payment  of 
the  judgment  This  statute  was  taken  from 
Kansas,  and,  before  its  adoption  in  Okla- 
homa, the  Supreme  Ck>urt  of  that  stat^  In 


Washer  v.  Campbell,  40  Kan.  747,  21  Pac.    ^ 
671,  said: 

"Now,  if  the  defendants  in  error  in  this  case 
had  a  right  or  would  have  had  a  right  if  said 
bond  had  not  been  given,  in  any  manner  to  keep 
alive  or  preserve  their  garnishment  proceedings 
80  as  to  make  them  effective  in  satisfying  the 
judfrment  which  might  finally  be  rendered  in 
their  favor  'on  final  hearing  of  this  case'  in  the 
court  in  which  the  case  might  eventually  be  on 
such  'final  hearing,'  as  they  undoubtedly  had 
such  right  and  if  they  gave  up  -this  right,  as 
they  undoubtedly  did,  for  no  other  reason  than 
merely  the  giving  of  the  bond  sued  on  in  this 
case,  then  there  was  certainly  a  sufBcient  con-  - 
sideration  for  the  giving  of  the  bond,  in  what- 
ever way  it  may  be  construed." 

Our  own  court,  in  an  attachment  proceed- 
ing, in  Moffitt  V.  Garrett,  23  Okl.  398,  100 
Paa  S33,  32  L.  R.  A.  (N.  S.)  401,  138  Am.  St 
Rep.  818,  says: 

"An  obligor  on  a  bond  to  discharge  an  attach- 
ment, under  the  provisions  of  section  4404, 
Wilson's  Rev.  &  Ann.  St  Okla.  1903,  condi- 
tioned that  the  defendant  will  perform  the  judg- 
ment of  the  court  in  the  action  in  which  the 
attachment  is  issued,  is  absolutely  liable  in  an 
action  against  him  on  the  bond  for  the  amount 
recovered  in  the  action  in  which  the  bond  was 
given,  without  reference  to  the  question  wheth- 
er the  attachment  was  rigfatfnily  or  wrongfully 
issued,  and  the  defendant  is  precluded  by  such 
bond  from  controverting  the  grounds  of  the  at- 
tachment." 

The  case  of  Myers  ▼.  Smith,  29  Ohio  St 
120,  is  cHearly  in  point  wherein  the  rule  is 
laid  down  that  where,  in  an  attachment  pro- 
ceeding, to  obtain,  a  release  of  the  attached 
property,  the  defendant  entered  into  an  un- 
dertaking, agreeing  to  pay  the  judgment  of 
the  court  it  was  held  that  the  effect  of  the 
bond  was  to  supersede  all  proceedings  un- 
der the  attachment,  and  to  bind  the  sureties 
on  the  bond,  and  estop  the  defendant  from 
controverting  the  attachment 

There  are  many  authorities  holding  that 
the  obligors  on  such  bonds  are  absolutely  lia- 
ble for  the  amount  of  the  judgment  recover- 
ed, within  the  limits  of  the  bond,  without  re- 
gard to  whether  the  attachment  was  right- 
fully or  wrongfully  obtained.  Among,  which 
are  RacbeOman  v.  Skinner,  46  Minn.  196,  48 
N.  W.  776;  Gardner  v,  Donnelly,  88  Cal.  367, 
24  Pac.  1072;  Fox  v.  MacKenzie,  1  N.  D. 
298,  47  N.  W.  386;  McLaughlin  v.  Wheeler, 
1  S.  D.  497,  47  N.  W.  816 ;  Bunneman  v.  Wag- 
ner, 16  Or.  433,  18  Pac.  841,  8  Am.  St  Rep. 
306 ;  Brady  v.  Onffroy,  37  Wash.  482,  79  Pac. 
1004;;  Ferguson  v.  GUdeweU,  48  Ark.  195,  2 
S.  W.  7U. 

This  disposes  also  of  the  question  of  the 
verification  of  the  garnishment  affidavit 
All  defects  were  waived  by  giving  the  bond. 

On  the  6th  day  of  February,  1913,  the  de- 
fendant answered  by  general  denial — ^not  ver- 
ified. On  the  5th  day  of  December,  1913,  the 
case  was  called  for  trial.  We  gather  from 
the  record  that  after  the  jury  was  impaneled 
and  sworn  to  try  the  case,  and  the  opening 
statements  made  by  counsel,  and  the  witness- 
es sworn,  the  defendant  filed  an  amended  an- 
swer, containing  (a)  a  general  denial ;  (b)  de- 
nying expressly  that  defendant  is  a  corpora- 
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tlon.  Oliereafter,  on  the  same  day,  plaintiff 
moved  to  strike  the  amended  answer  from 
the  files.  This  motion  was  sustained,  and  ex- 
ceptions saved.  The  defendant  then  moved 
the  court  for  leave  to  verify  the  original  an- 
swer, filed  on  the  6th  day  of  August,  1913. 
To  this  the  plalnOff  objected,  "for  the  rea- 
son that  a  verification  of  said  answer  would 
place  upon  plaintiff  the  burden  of  proving  the 
corporate  existence  of  the  defendant"  To 
this  the  following  ruling  was  made : 

By  the  Court:  "A  verified  denial,  such  as  is 
oITered  by  the  defendant,  does  not  put  the  cor- 
porate existence  of  defendant  in  issue." 

Thereupon  leave  to  verify  was  granted, 
and  plaintiff  saved  exceptions.  The  record 
fails  to  show  that  defendant  took  advantage 
of  the  permission  of  the  court  to  verify  the 
answer — ^probably  because  of  the  statement 
of  the  court  as  to  the  effect  of  the  verifica- 
tion of  the  general  denial  By  failure  to 
verify  the  answer,  the  incorporation  was  ad- 
mitted by  defendant  Upon  these  issues  the 
case  was  tried  to  a  jury,  which  resulted  in  a 
verdict  and-  Judgment  for  plaintiff  for  (300. 
Motion  for  new  trial  was  overruled,  and  de- 
fendant brings  error.  Counsel  for  defend- 
ant make  some  thirteen  assignments  of  error, 
but  in  their  briefs  seem  to  contend  for  three 
propositions  only,  as  follows : 

"First.  The  court  erred  in  not  disBolving  the 
garnishment  proceedings  an^  discharging  the 
garnishee. 

"Second.  The  conrt  should  not  have  permitted 
judgment  to  be  entered  against  the  defendant 
and  the  motion  for  new  trial  should  have  been 
sustained. 

"Third.  The  court  erred  in  its  application  of 
the  rule  as  to  the  measure  of  damages." 

The  first  proposition  as  to  the  garnishment 
proceedings  has  heretofore  been  disposed  of 
against  the  contentions  of  the  defendant 
By  giving  the  bond  to  respond  to  the  Judg- 
ment the  defendant  waived  all  errors  as  to 
the  garnishment  proceedings. 

The  second  proposition,  that  the  court 
erred  in  overruling  the  motion  for  new  trial, 
is  certainly  too  general;  but  wo  will  try  to 
consider  such  matters  as  counsel  present  in 
their  briefs  and  argument  The  action  of 
the  court  in  not  permitting  the  defendant  to 
file  amended  answer  was  discretionary.  The 
only  question  Is:  Did  the  court,  under  all 
the  circumstances,  abuse  that  discretion?  We 
think  not  The  case  had  been  pending  in  the 
county  court  for  about  nine  months;  the 
original  answer  was  filed  on  the  6th  day  of 
August;  the  offer  to  amend  by  denying  the 
existence  of  the  corporation  was  on  the  5th 
day  of  December,  after  the  jury  had  been  im- 
paneled and  sworn  to  try  the  case ;  the  wit- 
nesses had  been  subpoenaed  and  sworn;  the 
opening  statements  of  counsel  made.  No  ex- 
cuse for  failure  to  enter  this  plea  sooner 
was  made  or  offered.    We  cannot  say  that 


there  was  an  abnse  of  discretion  on  the  part 
of  the  trial  court  In  so  ruling. 

[I]  The  same  may  be  said  of  the  applica- 
tion for  continuance.  Under  this  head  coun- 
sel for  defendant  also  contend,  in  substance, 
that  neither  the  petition  nor  the  evidence 
are  sufficient  to  authorize  a  recovery  upon 
an  express  warranty.  Without  again  quot- 
ing the  pertinent  part  of  the  petition,  we 
may  admit  that  the  allegations  were  some- 
what meager  in  that  particular;  but  we 
think  they  were  sufficient  in  the  absence  of 
any  motion  to  make  more  definite  and  cer- 
tain. The  qnestlon  of  the  sufficiency  or 
weight  of  the  evidence  was  for  the  jury. 
There  was  some  evidence  tending  to  snpport 
the  findings  and  verdict  of  the  jury.  It  has 
so  often  been  decided  that  where  there  is 
any  evidence  to  support  the  verdict  it  will 
not  be  disturbed  by  this  court  that  it  seems 
unnecessary  to  dte  authorities  thereon.  On 
the  question  of  the  sufficiency  of  the  evidence 
to  establish  an  express  warranty,  the  coort 
oorreetly  instructed  the  jury  as  follows: 

"The  court  instructs  the  Jury  that  no  par- 
ticular words  or  form  of  expression  is  neces- 
sary to  create  a  warranty,  nor  need  the  word 
'warranty'  be  nsed.  If  tne  representation  ia 
positive  and  rdates  to  a  matter  of  fact,  ud 
not  to  an  expression  of  an  opinion,  and  the  other 
party  receives  the  statement  as  trne,  and  reliea 
and  acts  on  it  in  making  a  trade,  snch  tepw- 
sentation  will  constitute  a  "warranty.' " 

[4]  In  81  Oyc.  iteS,  it  is  said : 

"^t  seems  not  to  be  doubted  that  general  au- 
thority given  by  a  principal  to  an  agent  to  sell 
pergonal  property  carries  with  it,  by  ntcestuj 
implication,  the  iwwer  to  warrant  the  title  to 
the  property  so  as  to  bind  the  owner." 

[S]  And  in  Bicker  Nat  Bank  v.  Stone,  21 
Okl.  833,  97  Paa  577,  it  is  said : 

"The  apparent  authority  of  an  agent  is  to 
be  gathered  from  all  the  facts  and  drcumstanc- 
es  in  evidence,  and  is  a  question  of  fact  for  tlM 
jury." 

Defendant  claims  that  there  was  attached 
to  the  cables,  when  sold,  a  card,  the  purport 
of  which  was.  to  notify  the  plaintiff  or  other 
purchaser  In  writing  that  "defendant  sells 
no  goods  with  a  warranty,"  and  that  this 
fact  rebuts  the  proposition  that  the  artlclea 
were  sold  with  a  guaranty.  A  complete  an- 
swer to  that  la  that  the  record  falls  to  show 
that  this  card  was  brought  to  the  attention 
of  the  plaintiff,  and,  If  there  was  any  evi- 
dence tending  to  show  it  It  was  a  question 
for  the  jury. 

The  question  of  the  amount  of  recovery 
was  likewise  a  question  of  tact  and  properly 
left  to  the  jury. 

B^opi  a  careful  consideration  of  the  entire 
record,  we  are  unable  to  say  that  any  prejn- 
dUdal  error  was  committed  by  the  trial  coort, 
and  therefore  the  judgment  should  be  af- 
firmed. 

PEB  CUBIAM.    Adopted'  in  whole. 
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(54  OU.  74» 

HULSET  T.  JACKSON  et  al    (No.  8406.) 
(Supreme  Ourt  of  Oklahoma.    Jan..  18,  1916.) 

fByllabiu  ty  the  Court.) 
Appbai,  and   Ebbob  «=>773  —  Vauatbji  to 

PBOSECCTB— D18IUB8AI.. 

Dismissed  for  failure  to  prosecute  nnder 
role  7  (137  Pac.  ix). 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  3104,  3108-3110;  Deo. 
Dig.  <8s»773.] 

Clommlssioners'  Opinion,  Division  No.  2. 
Error  from  District  Conrt,  Hughes  County. 

Action  by  Jobn  Hulsey  against  Ida  Jadc- 
8on  and  others.  Judgment  for  defendants, 
and  plalntur  brings  error.    Dismissed. 

Crump  &  Skinner,  of  HoldeiivlUe,  for  plain- 
tiff In  error. 

PER  CURIAM.  It  Is  recommended  that 
the  above  cause  be  dismissed  under  rule  7 
(137  Pac.  iz)  for  failure  of  the  plaintiff  In 
error  to  prosecute  the  appeal. 

PEB  CURIAM.     Adopted  In  whol& 


(M  Okl.  705) 
M.  J.  SPAULDING  IMPLEMENT  CO.  T. 
QOFORTH.    (NoLe004.) 

(Sapreme  Court  of  Oklahoma.    Jan.  18,  1916l) 

fSyitobM  by  the  Oonrt.) 

1.  jTTsnoca  or  the  Pkaob  «=!>164— AppeaIt- 
Tkchmioai.  Dbtbots. 

Appeals  are  fayored,  and  mere  technical 
defect*  or  omissions,  that  do  not  go  to  the  jurift- 
diction  of  the  court,  alioald  be  disregarded  as 
far  as  powlhle,  without  obstructing  the  course  of 
justice. 

[Bd.  Note.— For  other  coses,  see  Justices  of 
the  Peace,  OenL  Dig.  }  520;  Dec.  Dig.  «=» 
164.1 

2.  JrsnCKB  OF  THB  Peack  ®=»15ft— Defbctivb 
Appbal  Bond— Oppobtdwitt  to  CJubk  Db- 

FKCTS. 

Where  en  appeal  bond,  filed  and  approved 
by  a  justice  of  the  peace,  is  insuffideut  in  form 
or  amount,  or  conjtains  clerical  errors,  or  is 
even  lacking  in  material  particulars,  which  could 
be  readily  cured,  the  party  appealing  should  be 
given  an  opportunity  by  the  appellate  court 
wbere  the  appeal  is  pending  to  amend  or  cure 
the  defects  or  renew  the  bond  before  the  appeal 
is  dismissed  for  such  defects. 

[E!d.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  (Tent.  Dig.  1%  S44,  550-678;  Dec.  Dig. 
<8=»169.] 

8.  Justices  of  the  Pxacs  ®=»159  —  Apfea£ 

Bond— Vabianci  in  Names. 

The  practice  in  regard  to  misnomers,  like 
the  doctrine  of  idem  sonans,  has  been  broadened 
by  modem  decisions  to  include  the  rule  that  a 
variance  In  names,  to  be  material,  must  be  such 
as  to  mislead  the  opposite  party  to  his  prej- 
udice. 

[Ed.  Note.— For  otiier  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  §{  544,  650-678;  Dec  Dig. 
«=3l69.] 

4.  Jcsncxs  of  the  Peace  «=>159  —  Appeai. 
Bond— CoNSTBUcnoN  of  Statute. 

The  statute  providing  for  appeals  shall  be 
liberally  construed,  with  a  view  to  promote  its 
object,  and  assist  parties  in  obtaining  justice. 


And  when  the  initials  of  a  name  of  one  of  the 
parties,  such  as  "J.  M.,"  is  used  in  some  parts 
of  the  case  interchangeably  with  "M.  J.,'*^  and 
the  proper  or  correct  name  can  be  ascertained 
from  the  entire  record,  the  action  should  not  be 
dismissed,  but  proceed  to  judgment  in  the  cor- 
rect name  of  the  party. 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  CJent  Dig.  ff  544,  560-678;  Dec. 
Dig.  «=>lh9.]  *    «  —. 

Ck>mmlssioner8'  Opinion,  Division  No.  4. 
Error  from  County  Court,  Craig  County ;  S. 
F.  Parks,  Judge. 

Action  by  A.  P.  Goforth  against  the  M.  J. 
Si)auldlng  Implement  (Company.  Judgment 
for  plalntur,  and  defendant  brings  error.  Af- 
firmed. 

Joseph  A.  GiU,  of  Vinlta,  for  plalntur  In 
error.  F.  M.  Smith,  of  Vinlta,  for  defendant 
In  error. 


ROBBERTS,  a  On  the  12th  day  of  Oc- 
tober, 1912,  A.  P.  Goforth  commenced  this  ac- 
tion before  a  Justice  of  the  ];>eace  In  C!ralg 
county  against  M.  J.  Spauldlng  Implement 
CkHupany  to  recover  Judgment  for  $160  as 
purchase  price  for  a  hay  press.  O^e  bill  of 
particulars  was  entitled  "A.  P.  Goforth  t.  J. 
M.  Spauldlng  Imp.  Co."  O^e  cost  bond  filed 
by  plaintiff  gave  "M.  J.  Sipauldlng  Imp.  Co." 
as  defendant  The  body  of  the  sumipons 
showed  "J.-M.  S.,"  but  the  return  of  the  sher- 
iff shows  the  summons  served  on  "M.  J.  S." 
The  record  shows  that  the  Initials  of  Spauld- 
lng were  used  Interchangeably  In  several  dif- 
ferent places.  The  defendant  answered:  (a) 
Stating  Its  true  name  to  be  M.  J.  Spauldlng 
Implement  Company;  (b)  a  general  denial; 
(c)  by  claiming  a  set-off  and  counterclaim  for 
the  sum  of  $197.91. 

The  case  was  tried  before  a  justice  of  the 
peace,  and  judgment  rendered  In  favor  of  de- 
fendant against  the  plaintiff  In  the  sum  at 
$15  and  costs.  In  due  time  the  plaintiff  ap- 
pealed said  case  to  the  county  court,  and  In 
the  appeal  bond  defendant  was  designated  as 
"J.  M.  Spauldlng  Implement  Co."  The  bond 
was  duly  approved  by  the  justice  of  the  i)eace 
and  the  case  lodged  In  the  coimty  conrt  The 
defendants  then  filed  Its  motion  to  iHgwiit^ 
the  alppeal,  which  motion  Is  aa  follows: 

"In  the  0>nnty  Ourt  of  Craig  Ounty,  State- 
of  Oklahoma. 

"A.  P.  Goforth,  Plaintiff,  v.  J.  M.  Spaoldingr 

Defendant 

"Motion  to  Dismiss  Appeal 

"Comes  now  M.  J.  Spauldlng  Implement  (To., 
defendant  and  moves  the  court  to  dismiss  this 
appeal  for  want  of  an  appeal  bond  herein  for 
the  reasons  following,  to  wit: 

"(1)  Because  said  bond  does  not  bind  any  per- 
son as  surety  thereon. 

"  (2)  Because  the  purported  bond  for  appeal 
herein  runs  to  a  different  obligee  than  defend- 
ant 

"(3)  Because  said  bond  bears  no  particular 
date. 

"(4)  Because  the  judgment  attempted  to  be 
appealed  from  and  for  which  this  appeal  bond 
was  given  is  in  favor  of  J.  M.  Spauldlng,  and 
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not  in  favor  of  J.  M.  Spaulding  Implement  Co., 
aa  described  in  said  purported  appeal  bond. 
"All  of  which  is  respectfully  submitted. 
"M.  J.  Spaulding  Implemeot  Co., 
"By  Joseph  A,  Gill,  Ite  Attorney." 

The  appeal  bond  1b  as  follows: 
"State  of  Oklahoma.  County  of  Craig— ss. : 

"Before  Ed.  A.  Stanley,  Justice  of  the  Peace, 
A'inita  Justice  of  the  Peace  District,  Craig 
County,  Oklahoma. 

"Know  all  men  by  these  presents,  that  A.  P. 

Goforth,    as  principal,   and  and  , 

as  sureties,  are  held  and  firmly  bound  unto  J.  M. 
Spaulding  Imp.  Ca  in  the  sum  of  $100.00  for 
the  i>ayment  of  which  well  and  truly  to  be  made 
we  bind  ourselves,  our  heirs,  executors,  and  ad- 
ministrators firmly  by  these  presents: 

"The  condition  of  the  above  obligation  is  such 
that,  whereas,  the  said  A.  P.  Goforth  intends  to 
appeal  to  the  county  court  of  Craig  county  from 
a  judgment  rendered  against  him^  in  favor  of 
J.  M.  Spaulding  Imp.  Co.,  in  the  justice  <^  the 
peace  court  of  said  county  of  Craig,  State  of 
Oklahoma,  on  the  11th  day  of  January,  1913, 
at  Vinita,  in  said  county:  Now,  if  the  said  A. 
P.  Goforth,  appellant,  shall  prosecute  sold  ap- 
peal to  a  determination  with  dun  diligence,  and 
will  abide  by,  fulfill,  and  perform  whatever  judg- 
ment, decree,  or  order  may  be  rendered  against 
him,  •  •  •  then  this  obligation  to  be  void; 
otherwise,   to  remain  in  full  force  and  effect. 

Witness  our  hands  and  seals  this day  of 

January,  1913.  •  A.  P.  Goforth. 

"J.  S.  Martin." 

"[Qnalification  of  surety.] 

"Taken  and  approved  by  me  this  16th  day  of 
Jany.  1013. 

"Qd.  A.  Stanley,  Justice  of  the  Peace." 

The  motion  to  dismiss  was  overruled,  ex- 
ceptions duly  saved,  and  bill  of  exceptiolis 
talcen  by  defendant,  and  allowed  and  signed 
by  the  court  In  the  bill  of  exceptions  the 
defendant  is  designated  as  "M.  J.  Spaulding 
Implement  Company." 

We  gather  from  the  record  that  the  case 
was  then  tried  to  a  jury,  although  the  evi- 
dence Is  not  brought  up,  and  Judgment  ren- 
dered In  the  county  court  In  favor  of  the 
plaintiff,  against  the  defendant,  in  the  sum  of 
$128.55.  A  motion  for  new  trial  was  filed  by 
defendant,  in  the  name  of  M.  J.  Spaulding 
Implement  Company.  Among  other  grounds 
for  a  new  trial,  Is  the  following: 

"Because  the  court  was  without  Jurisdiction 
to  submit  said  case  to  the  jury  for  want  of  an 
appeal  bond  in  said  cause." 

Other  grounds  were  set  up  In  the  motion, 
but  were  not  supported  by  citations  and  argu- 
ment In  the  brief,  presumably  because  they 
were  not  well  taken.  The  motion  for  new 
trial  was  overruled.  Several  applications  for 
extension  of  time  to  make  and  serve  the  case- 
made  were  presented  to  the  court  and  allowed 
by  the  Judge.  In  all  of  these  applications  the 
defendant  appears  In  the  name  of  M.  J. 
Spaulding  Implement  Company.  A  stipula- 
tion as  to  the  record  and  contents  thereof  was 
filed  by  the  parties  which  is  as  follows: 

"It  is  hereby  stipulated  and  agreed  by  the 

?arties  that  the  foregoing  cas»-made  contains 
nil.  true,  and  accurate  copies  of  all  records, 
pleadings,  transcript,  and  appeal  bond  filed  in 
the  justice  of  tlie  peace  court  and  transmitted 
by  the  justice  of  the  peace  to  the  county  court 
on  appeal  and  includes  the  motion  of  M.  J. 
Spaulding  Implement  Co.  to  dismiss  the  appeal 
and  bill  of  exceptions  thereon,  and  also  its  mo- 


tion for  new  trial,  the  Journal  entry  of  judg- 
ment of  the  county  conrt,  and  extensions  of 
time  in  whidi  to  make  and  serve  case-mode,  and 
constitutes  true  and  accurate  copies  of  all  mat- 
ters in  the  record  in  connecti<m  with  said  cause 
of  action  to  bring  before  the  Supreme  Court 
for  its  decision  in  said  cause  the  questi(Hi  as  to 
whether  an  appeal  had  been  token  in  said  ac- 
tion from  the  justice  of  the  peatre  court  to  the 
county  court,  by  ^ving  an  appeal  bond  therein, 
and  as  to  whether  or  n(rt  said  appeal  was  prop- 
erly lodged  in  said  county  court,  so  that  it  could 
try  said  cause  on  appeal  and  pronounce  judg- 
ment on  the  merits  therein." 

A  certificate  of  the  clerk  of  the  court  as  to 
the  contents  of  the  record  is  as  follows: 

"This  is  to  certify  that  the  foregoing  case- 
made  contains  a  full,  true,  and  accurate  rec- 
ord and  copy  of  all  pleadings,  papers,  and  rec- 
ords, including  transcript  from  the  justice  of  the 
peace  court  on  appeal  and  the  appeal  bond  trans- 
mitted to  the  county  court  on  the  appeal  in  the 
above  entitled  cause;  also  a  true  and  correct 
copy  of  the  motion  by  M.  J.  Spaulding  Imple- 
ment Co.  to  dismiss  said  appeal,  tofretber  with 
a  correct  copy  of  the  bill  of  exceptions,  signed 
by  the  county  judge,  bringing  saia  motion  upon 
the  recordjs  in  said  cause;  also  a  true  and  cor- 
rect copy  of  the  journal  entry  of  judgment  tliere- 
in,  and  true  and  correct  copies  of  ezt«isi<»  ef 
time  in  which  to  make  and  serve  case-made. 

"In  witness  whereof  I  have  hereunto  set  my 
hand  and  'seal  of  court  this  14th  day  of  January, 
1914." 

The  spedflcations  of  error  are  as  follows: 

"First  That  said  court  erred  in  overruling  the 
motion  of  plaintiff  in  error  to  dismiss  the  appeal 
from  said  justice  of  the  peace's  court  for  want 
of  an  appeal  bond. 

"Second.  That  said  county  court  erred  in  as- 
suming jurisdiction  and  t^ing  of  said  caose 
vrithout  an  efficiest  appeal  having  beoi  taken. 

"Third.  That  said  county  o6urt  erred  in  pro- 
nouncing judgment  upon  tiie  verdict  of  the  jxaj 
in  the  trial  of  said  cause  in  favor  of  the  d^ 
fendont  in  error  and  against  plaintiff  in  error. 

"Fourth.  That  said  county  court  erred  in 
overruling  the  motion  of  the  plaintiff  in  error 
for  a  new  trial  in  said  cause,  and  in  not  ^rantinc 
said  motion  for  new  trial  and  dismissing  Mia 
appeal  for  want  of  appeal  bond." 

It  will  be  seen  from  the  foregoing  that  the 
only  question  brought  up  by  the  case-made, 
which  will  be  treated  as  a  transcript  is  the 
ruling  of  the  trial  court  in  denying  the  mo- 
tion to  dismiss  the  appeal  because  of  the  in- 
sufficiency of  the  appeal  bond. 

[1  ]  In  passing  upon  this  question  it  Is  well 
to  tear  in  mind  the  rule  that  appeals  are  fa- 
vored, and  tiiat  mere  technical  defects  or 
omissions  are  to  be  disregarded  as  far  as 
possible,  without  obstructing  the  course  ot 
Justice. 

[2]  The  rule  laid  down  In  St  U  &  S.  F.  Bf . 
Co.  V.  Hurst  62  Kan.  612,  35  Paa  211,  is  as 
follows: 

"Where  an  appeal  l>ond,  filed  and  approved  by 
a  justice  of  the  peace,  is  insufficient  in  form  or 
amount,  the  party  appealing  should  be  given  ah 
opportunity  by  the  district  court  where  the  »f- 
peal  is  pending  to  change  or  renew  the  bowl 
before  the  case  is  dismissed  for  a  defect  there- 
in, ••  •  The  trial  conrt  committed  error 
in  dismissing  the  appeal." 

It  cannot  be  said  that  this  bond  was  abso- 
lutely void.  It  refers  with  directness  to  the 
court  in  which  the  Judgment  was  rendered, 
gives  the  correct  date  and  amount  of  tbe 
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Judgment,  tbe  proper  and  correct  nam«  of  the 
plaintiff,  states  that  Judgment  was  rendered 
In  favor  \  of  the  defendant,  which  was  cor- 
rect, the  transcript  of  the  Justice,  showing 
all  the  proceedings,  was  filed  with  the  bond, 
and  the  only  matter  seriously  complained  of 
is  that  the  defendant  was  designated  "J.  M. 
Spaulding  Implement  Co.,"  instead  of  "M.  J. 
Spaulding  Implement  Go."  No  one  could 
bave  been  misled  or  injured  by  this  technical 
error. 

[3,4]  Tbe  rule  of  idem  sonans  has  been 
largely  extended  by  recent  decisions,  to  in- 
clude the  doctrine  that  a  variance  in  names, 
to  be  material,  must  be  such  as  to  mislead  the 
complaining  party  of  his  injury. 

The  fact  that  the  names  of  the  principal 
and  surety  were  left  out  of  the  body  of  the 
bond  is  immaterial.  In  St  L.,  K.  &  S.  W.  Ry. 
Ck).  T.  Morse,  50  Kan.  99,  31  Pac.  676,  cited  by 
plaintiff  In  error.  Justice  Valentine,  speaking 
for  the  Supreme  Ck>art  of  Kansas,  says: 

"An  appeal  bond  not  absolutely  void  would 
probably  carry  the  case  to  the  district  court, 
however  irregular  it  might  be,  and  would  prob- 
ably constitute  such  an  appeal  as  to  enable  the 
appellate  court  to  take  inriadiction  of  the  case 
and  to  do  whatever  mignt  be  right  and  proper 
in  the  case." 

On  proper  application  by  the  defendant  be- 
low, the  plaintiff,  appellant  from  the  Justice 
court,  could,  and  no  doubt  would,  have  been 
required  to  correct  any  irregularities  or  tech- 
nical defects  in  the  bond ;  but  under  all  the 
circumstances,  indudlng  the  condition  of  the 
record  as  shown  by  the  transcript  of  the  Jus- 
tice of  tbe  peace,  we  are  of  opinion  that  the 
trial  court  did  not  err  in  overruling  the  mo- 
tion to  dismiss  the  appeal.  In  McClelland 
V.  Allison,  34  Kan.  155,  8  Pac.  239,  Chief  Jus- 
tice Horton  of  the  Supreme  Court  of  Kansas, 
In  speaking  of  appeals,  says,  in  substance: 

"Tbe  statute  should  be  liberally  construed 
with  a  view  to  promote  its  object,  and  assist 
parties  in  obtaining  justice,  that  appeals  should 
be  favored,  and  mere  technical  defects  or  omls- 
Bons  sboold  be  disregarded." 

And  this  has  long  been  tbe  rule  of  this 
court    The  case  should  be  affirmed. 

PUB  CURIAM.    Ad(«ted  in  whole. 


(S4  OU.  680) 

DUNCAN  et  aL  v.  DEMING  INV.  CO. 

(No.  4537.) 

(Supreme  CJonrt  of  Oklahoma.    Jan.  18,  1916.) 

(BvVahui  hv  the  Court.) 

1.  JtTDGMENT  «=»572— Res  Adjudicata— "On 

THE  Merits." 

A  Judgment  rendered  upon  a  demurrer  to  a 
petition  in  a  former  suit  between  the  same  par- 
ties and  upon  the  same  facts  pleaded  in  a  sub- 
sequent action  is  a  judgment  "on  tbe  merits," 
and  is  final  and  conclusive  until  reversed  on 
appeal,  and  is  a  bar  to  the  subsequent  action. 

[Bd.  Note.— For  other  cases,  see  Judgment 
Cent  Dig.  if  1041,  1047-1049;  Dec.  Dig.  «=» 
572. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Merits.] 


2.  JunoKENT  e=s»585,  —  Res  Ai>JTn>ioATA  — 

Facts  Not  Pleaded. 

In  the  absence  of  exceptional  facts  excusing 
a  failure  to  do  so,  a  party  should  plead  all  the 
material  facts  that  constitute  hia  claim  or  de- 
fense, and  failure  bo  to  do  cannot  be  made  the 
basis  of  another  action. 

[Ed.  Note. — For  other  cases,  see  Judgment 
Cent  Dig.  {)  1062-1064,  1067,  1078,  1084,  1086, 
1092-1095,  1132;   Dee  Dig.  «=»585.] 

Commissioners'  Opinion,  Division  No.  8. 
Error  from  District  C!ourt  Wasblngt(nt 
County;   R.  H.  Hudson,  Judge. 

Action  by  tbe  Deming  Investment  Com- 
pany, a  corporation,  against  James  W.  Don- 
can  and  another.  Judgment  for  plaintiff, 
and  defendants  bring  error.    Reversed. 

W.  W.  Hastings,  of  T^ihlequah,  and  Row- 
land &  Talbott  of  Bartlesville,  for  plaintiffs 
in  error.  Curtis  M:  Oakes,  of  Ottawa,  Kan., 
for  defendant  in  error. 

BLSIAKMORE,  Q  This  action  was  conh 
menced  on  November  25,  1911,  in  tbe  district 
court  of  Washington  county,  by  the  Deming 
Investment  Company,  as  plaintiff,  against 
James  W.  and  J6bn  C.  Duncan,  as  defend- 
ants, to  recover  upon  ten  promissory  notes 
executed  on  diverse  dates  in  the  years  1901 
and  1902,  all  of  which  matured  on  April  X, 
1906,  alleging  payment  of  a  certain  sum  upr 
on  each  of  said  notes  in  July^  1010,  and  that 
the  defendants,  the  makers  thereof,  acknowl- 
edged the  indebtedness  represented  by  said 
notes  in  writing  on  July  18  and  August  16, 
1910,  and  on  January  6  and  January  14, 1911. 
Defendants  answered,  pleading  former  ad- 
judication as  follows: 

"Defendants,  further  answering,  say  that  the 
plaintiff  is  estopped  from  prosecunng  this  action 
by  reason  of  the  fact  that  all  of  the  matters  and 
things  in  controversy  herein  have  bran  finally 
determined  in  a  certain  suit  pending  in  the  dis- 
trict court  of  Cherokee  county,  Okl.,  wherein 
the  plaintiff  herein  was  plaintiff  and  the  de- 
fendants herein  were  defendants,  said  cause 'be- 
ing numbered  386,  and  the  defendants  say  that 
in  the  said  suit  the  said  district  court  of  Chero- 
kee county,  Okl.,  had  jurisdiction  of  the  parties 
to  this  suit  and  had  jurisdiction  of  the  subject- 
matter  alleged  herein,  and  on  the  18th  day  of 
September,  1911,  a  final  Judgment  was  rendered 
therein,  from  which  the  maintiff  prayed  and 
was  allowed  an  appeal.  Defendants  say  that 
on  account  of  the  final  adjudication  of  the  cause 
of  action  involved  herein  as  above  set  forth  tbe 
plaintiff  cannot  now  be  heard  to  prosecute  this 
action.  Attached  hereto  as  exhibits  are  the 
plaintiffs  petition,  the  defendants'  demurrer, 
and  tbe  court's  final  judgment  thereon,  togeUi- 
er  with  the  application  of  the  defendant  -  to 
withdraw  appeal  and  the  court's  adverse  ruling 
thereon ;  same  constituting  a  complete  tran- 
script of  the  files  in  said  cause." 

Plaintiff  replied,  admitting  the  fact  of  for- 
mer actl(»i  by  it  against  the  defendants  seek- 
ing Judgment  upon  the  same  notes  sued  on 
herein,  and  the  Jurisdiction  'of  tlie  court'  In 
that  action  of  the  subject-matter  and  the 
parties  and  the  order  sustaining  tbe  demur- 
rer, but  alleged  that  thereafter  plaintiff  filed 
in  said  cause  its  motion  to  amend  its  peti- 
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tlon  and  for  an  extension  of  time  within 
which  to  amend  the  same,  and,  further,  that 
on  October  13,  1911,  it  filed  in  said  cause  a 
dismissal  thereof,  which  it  averred  was  the 
last  pleading  filed  and  worked  a  complete 
dismissal  of  said  action. 

In  the  former  suit  the  petition  contains  ten 
counts  declaring  on  the  identical  notes  upon 
which  recovery  is  sought  In  this  action ;  the 
only  .difference  being  the  failure  of  the  for- 
mer to  set  forth  the  alleged  payments  on 
the  notes  made  In  1910  and  the  acknowledg- 
ment by  the  makers  of  their  Indebtedness 
tbere<»  within  the  period  of  limitation.  The 
Judgment  in  the  former  suit  recites: 

"  *  •  •  Tills  cause  came  on  for  hearing  up- 
on the  demurrer  filed  on  behalf  of  defendants  to 
the  petition  upon  the  following  grounds:  First, 
that  the  petition  upon  its  face  shows  that  the 
notes  sued  upon  in  each  count  thereof  are  barred 
by  the  statute  of  limitations.     •     •     • 

"The  petition  herein  was  filed  on  July  31, 
1911.  The  demurrer  and  the  petition  having 
been  presented  to  the  court,  and  the  court  hav- 
ing beard  argument  of  counsel,  both  for  the  de- 
fendants and  the  plaintiff,  and  the  court  being 
well  and  sufficiently  advised,  and  the  court  find- 
ing that,  more  than  five  years  had  elapsed  from 
the  date' each  note  should  become  due  before  the 
institution  of  the  suit,  the  court  sustains  the 
first  ground  for  demurrer,  and  orders  the  peti- 
tion dismissed  at  plaintiff's  cost,  and  overrules 
.  the  second  ground.  The  attorney  for  plaintiff 
excepted  to  the  ruling  of  the  court  sustaining  the 
first  ground  of  the  demurrer,  and  asked  that  his 
exceptions  be  allowed,  and  the  attorney  for  the 
defendants  excepted  to  the  rulings  of  the  court 
overruling  the  second  ground  of  the  demurrer, 
and  asked  that  his  exceptions  l>e  allowed,  and 
the  plaintiff  prayed  an  appeal  from  the  ruling 
of  the  court  suaCaining  the  first  ground  of  the 
demurrer,  and  the  defendants  prayed  an  appeal 
npon  the  ruling  of  the  court  overruling  the  sec- 
ond ground  of  demnrrer,  which  appeal  and  cross- 
appeal  was  allowed  by  the  court,  and  90  days 
were  given  to  each  party  to  prepare  and  present 
a  case-made,  and  it  is  so  ordered." 

The  motion  of  plaintiff  In  the  first  action 
for  permission  to  withdraw  its  application 
for  an  appeal  from  the  ruling  of  the  court 
sostalnlng  the  demurrer  and  to  amend  its 
petition  on  the  ground  that  its  attorneys 
since  the  sustaining  of  said  demurrer  had 
learned  tliat  one  of  the  defendants  had  ac- 
knowledged bis  liability  on  the  notes  sued 
on  prior  to  the  bringing  of  that  suit  and 
promised  in  writing  to  pay  the  same,  and 
that  a  payment  of  $23  had  been  made  there- 
on in  July,  1910,  was  overruled  by  the  court, 
and  later  plaintiff  filed  In  said  cause  what 
It  terms  a  dismissal,  as  follows: 

"Comes  now  the  plaintiff,  the  Demine  Invest- 
ment Company,  by  E.  L>.  Graves  ana  W.  B. 
Dunaway,  its  attorneys,  before  final  submission 
of  the  cause  herein,  and  before  answer  filed  or 
cross-relief  prayed,  and  hereby  dismisses  said 
cause  without  prejudice;  said  dismissal  being 
under  section  No.  wl8,  Snyder's  Compiled  Laws 
of  Oklahoma,  this  10th  day  of  October,  1911." 

There  was  also  Introduced  in  the  Instant 
case  evidence  showing  a  payment  of  $23  on 
the  indebtedness  evidenced  by  the  notes  in 
suit,  made  in  July,  1910,  a  portion  of  which 
was  applied  by  the  plaintiff  on  each  of  the 
ten  notes,  and  that  one  of  the  defendants 
acknowledgea  the  Indebtedness  represented 


by  said  notes  in  writing  In  July,  1910,  and 
in  January,  1911.  There  was  no  payment 
upon  such  indebtedness  or  acknowledgment 
thereof  by  the  defendant  subsequent  to  the 
bringing  of  the  former  action  In  Cberokee 
county.  The  case  was  tried  to  the  court, 
and  judgment  rendered  for  plaintiff. 

[1,2]  In  determining  this  cause  we  need 
to  consider  but  one  qnestlon  presented  by 
the  assignments  of  error,  viz.:  Was  the 
Judgment  of  the  district  court  of  Cberokee 
county  in  the  former  action  a  bar  to  the 
present  proceeding?  In  onr  opinion,  it  was. 
In  tbe  two  suits  the  parties  are  the- same. 
The  action  in  the  district  court  of  Cberokee 
county  was  upon  the  identical  notes  in- 
volved in  this  suit  It  is  admitted  that  tbe 
causes  of  action  are  identical  in  all  respects, 
save  that  In  the  Instant  suit  It  is  alleged 
that  certain  payments  upon  and  acknowledg- 
ments of  tbe  indebtedness  evidenced  by  the 
notes  were  made  within  tbe  period. <rf  the 
statute  of  limitation,  and  that  such  allega- 
tions were  absent  from  the  petition  in  the 
former  snit  in  which  Judgment  wns  rendered 
sustaining  the  demurrer.  But  such  payments 
and  such  acknowledgments  of  the  indebtedness 
are  alleged  and  proved  to  have  been  made 
prior  to  the  bringing  of  tbe  former  action; 
and  the  motion  to  amend,  filed  and  overruled 
after  the  rendltlot^<^the  Judgment  snstain- 
ing  tbe  demurrer  to  OS  petition  in  that  ae- 
tiop,  was  made  In  order^at  the  plaintiff  in 
that  snit  might  plead  thesft  same  payments 
and  ncknowledf^ents  of  indebtedness  there. 
If  the  court  in  that  case  erred^ln  overmltaig 
snch  motion,  the  remedy  was  bjr  proper  ap- 
plication to  the  trial  court,  or  Jby  avpeal 
Tbe  adjudication  In  that  case  that  ^e  plain- 
tiff's cause  of  action  on  tbe  notes  ^eclared 
on  in  the  Instant  case  was  barred,  w^jether 
erroneous  or  otherwise,  was  a  Judgmen^  on 
the  merits,  and,  until  vacated  or  revert^ 
upon  appeal,  no  act  of  the  plaintiff  alonje 
could  extinguish  such  Judgment,  render  nuga- 
tory its  effectiveness,  or  relieve  It  of  Its  final 
and  conclusive  character.  PlaintUTs  attempt 
to  dismiss  that  case  after  the  rendition  of 
the  Judgment  therein  npon  the  demurrer  was 
a  nullity,  and  in  no  way  affected  snch  adju- 
dication or  the  rights  of  the  parties  thereun- 
der. In  Pettis  et  uz.  v.  McClaln  et  al.,  21  OkL 
621,  98  Pac.  027,  it  is  held: 

"A  judgment  rendered  npon  a  demurrer  to  a 
petition  or  complaint  between  the  same  parties 
and  on  the  same  facts  pleaded  in  the  subseqoent 
action  is  final  and  conclusive  until  reversed  on 
appeal,  and  is  a  bar  to  any  subsequent  action 
l>ased  thereon." 

The  court  quotes  with  approval  from  Free- 
man on  Judgments  (4th  Ed.)  {  267,  as  follows: 

"A  Judgment  upon  demurrer  may  be  a  judg- 
ment on  the  merits.  If  so,  its  effect  is  as  con- 
clusive as  though  the  facts  set  forth  in  the  com- 
plaint were  admitted  by  the  parties  or  estab- 
lished by  evidence  submitted  to  the  court  or 
jury.  No  subsequent  afCtion  can  be  maintained 
by  the  plaintiff  if  tbe  judgment  is  against  bim 
on  the  same  facts  stated  in  the  former  com- 
plaint  If  any  court  errs  in  sustaining  a  deuor-  , 
rer  and  entering  judgment  for  defendant  theieoa 
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vhen  the  complaint  Is  saffident,  the  judgment  u 
nevertheless  'on  the  merits' ;  it  is  final  and  con- 
clusive antil  reversed  on  appeal.  Until  then  the 
plaintiff  cannot  disregard  it  and  maintain  an- 
nther  action.  The  effect  of  a  judgment  still  in 
torce  is  never  diminished  on  account  of  any  mis- 
take of  law  on  which  it  is  founded."  City  of 
Kl  Reno  et  al.  v.  Cleveland-Trinidad  Paving 
Company,  25  OkL  648,  107  Pac  163,  27  L.  E. 
A.  (N.  S.)  660, 

In  Pioneer  Teh  &  Teh  Co.  ▼.  State,  40  OU. 
417,  138  Pac.  1033,  It  Is  held: 

"A  regular  judgment,  whilst  it  remains  in 
force,  is  conclusive  as  to  every  matter  that 
might  hare  been  given  in  evidence  or  pleaded  to 
the  action  in  which  it  was  rendered,  except  mat- 
ters growing  out  of  separate  and  independent 
causes  of  action,  which  might  liave  been  pleaded 
in  offset." 

In  Prince  t.  Gosnell,  149  Pac.  1162,  not  yet 
oinclally  reported: 

"In  an  action  in  ejectment,  a  former  Judgment 
of  a  court  of  competent  jurisdiction'  between  the 
same  parties  and  involving  the  same  subject- 
matter  is  conclusive,  not  only  aa  to  every  matter 
involved  in  the  former  case,  but  as  to  every 
matter  which  might  have  been  pleaded  or  given 
in  evidence,  whether  the  same  was  pleaded  or 
not. 

"in  the  absence  of  exceptional  facts  excusing 
a  failure  to  so  do,  a  party  should  plead  all  the 
material  facts  that  constitute  liis  claim  or  de- 
fense, and  a  failure  to  do  ao  cannot  be  made  the 
basis  of  another  action." 

See  Baker  v.  Leavett  et  aL  (So.  5117)  163 
Pac.  1099,  not  yet  ofUclally  reported,  where 
the  authorltlea  are  fully  collated. 

The  judgment  ot  tbe  trial  court  should  be 
reversed. 

PBB  OURIAM.    Adopted  In  whole. 


(o4  OkL  743) 

liBB  V.  DOFTIS.    (No.  6406.) 
(Supreme  Court  of  Oklahoma.    Jan.  18,  1916.) 

(ByXUbtu  ty  the  Court.) 

Apfeai.  awd  Ebbor  «=5>773— Failubk  to  File 

Barar— RiVEBSAL. 

Same  as  in  Midland  Elevator  Oo.  t.  Ha^ 
rah,  44  Okl.  154, 143  Pac.  1168. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  H  3104,  3108-3110;  Dea  Dig. 
«=>773.] 

Commissioners'  Opinion,  Division  No..  2. 
Error  from  District  Court,  Hughes  (Tounty; 
John  Clarruthers,  Judge. 

Action  by  A.  M.  Loftls  against  Norman  Lee. 
Judgment  for  plaintift,  and  defendant  brings 
error.    Beversed.   ' 

Crump,  Skinner  &  Anglin,  of  Holdenville, 
for  plaintiff  in  error. 

BRETT,  0.  The  defendant  in  error,  as 
plaintift  below,  recovered  a  judgment  against 
the  plalntifr  In  error,  as  defendant  below,  in 
the  bum  of  $66.47.  Tbe  defendant  In  error 
in  1910  purchased  a  tract  of  land  from  the 
plaintiff  in  error,  which  had  a  mortgage  of 
$1,000  against  it,  which  the  plaintiff  In  er- 
ror assumed  and  agreed  to  pay.  The  evi- 
dence shows  that  subsequent  to  tbe  purchase 


the  defendant  in  error  paid  $16.12  taxes  on 
this  real  estate;  also,  $50.25  interest  on  the 
mortgage.  But  the  plaintifl  in  error  insists 
that  the  evidence  fails  to  disclose  that  de- 
fendant in  error  was  not  under  obligaUon  to 
pay  these  taxes,  or  was  not  reimbursed.  And 
further  insists  that  the  evidence  does  not 
disclose  whether  the  amount  paid  as  interest 
was  for  past-due  Interest  or  interest  which 
accrued  after  the  assumption  of  the  mort- 
gage by  the  defendant  in  error,  and,  ui)on 
tbe  theory  that  tbe  evidence  therefore  did 
not  show  any  liability  upon  which  a  judg- 
ment against  the  plaintiff  in  error  could  be 
based,  demurred  to  the  evidence,  which  was 
overruled  by  the  court.  The  plaintiff  in  er- 
ror elected  to  stand  upon  his  demurrer,  and 
offered  no  evidence.  Judgment  was  render- 
ed by  tbe  court,  in  favor  of  defendant  In  er- 
ror, for  these  two  Items. 

This  canse  was  duly  filed  In  this  court 
May  14,  1914,  and  the  brief  of  the  pUinUff 
In  error  was  filed  May  29,  1914.  The  defend- 
ant in  error  has  filed  no  brief,  and  assigns 
no  reason  for  his  failure  to  do  so.  We  have 
examined  the  brief  of  plaintiff  in  error,  and 
find  it  reasonably  supports  his  contention. 
We  will  therefore  not  search  the  record  to 
find  some  theory  upon  which  the  judgment 
may  be  sustained.  And  upon  the  authority 
of  Midland  Elevator  0>.  v.  Harrah,  44  OkL 
154,  143  Paa  116^  and  the  authorlUes  there- 
in cited,  recommend  the  judgment  be  reversr 
ed,  and  the  cause  remanded. 

PER  CURIAM.    Adopted  in  whole. 


O.  D.  OSBORNE  &  (X>. 
(No.  6359.) 
(Supreme  C!ourt  of  Oklahoma. 


(64  Okl.  733) 

r.  WHITE. 
Jan.  18,  1916.) 


fByllalut  hv  the  Oowrt.) 

1.  Affkax  and  Ebbob  ^sttOOl—JvoaiaaxT-- 

EVIDBHOB— RBVKBSAL. 

It  is  the  well-established  mle  of  this  court 
Ihat,  where  there  is  any  evidence  which  wQl 
sustain  the  verdict  of  the  jury  and  the  judg- 
ment of  the  trial  court,  this  court  will  not  in- 
terfere; but  the  rule  is  otherwise  where  there 
is  an  entire  absence  of  any  evidence  to  sns- 
tahi  it. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  U  3922,  3928-3934;  Dec.  Dig. 
<S=>1001.] 

2.  CoMPOSmONS  WITH  Cbxpitobb  «=92— Mu- 
TUAUTT    OF  CONTKAOT— NXOESSITT. 

In  order  to  constitute  a  valid  composition, 
there  must  be  a  mutuality  of  contract  between 
the  debtor  and  creditor;  and  a  mere  unilateral 
agreement,  which  purports  to  bind  only  the 
debtor,  cannot  l>e  aiforced  by  nor  against  the 
creditor  until  it  has  been  accepted  by  him. 

[Ed.  Note. — For  other  cases,  see  Compositions 
with  Creditors,  Cent.  Dig.  1 1;  Dec.  Dig.  <S=»2.] 

Commissioners'  Opinion,  Division  Na  2. 
Error  from  County  Ck>urt,  Oklahoma  County ; 
John  W.  Hayson,  Judge. 

Action  by  d  !D.  Osborne  &  Co.  against 
Fannie  White.    Judgment  for  defendant,  and 
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plaintiff  brings  error.    Reversed,  with  direc- 
tions to  grant  new  trial. 

Nicholas  &  Lyle  and  R.  H.  Towne,  all  of 
Oklahoma  City,  for  plaintiff  in  error.  O.  A. 
Paul,  of  Oklahoma  City,  for  defendant  in  er- 
ror. 

HOOKER,  C.  This  salt  was  instituted  by 
the  plaintiff  in  error,  C.  D.  Osborne  ft  Co. 
against  the  defendant  In  error,  Mrs.  Fannie 
White,  to  recover  a  Judgment  upon  an  ac- 
count, the  correctness  of  which  is  not  in  dis- 
pute. The  only  defense  offered  was  that 
prior  to  the  filing  of  the  suit  the  defendant 
in  error,  being  In  a  failing  condition,  made 
a  composition  with  all  of  her  creditors,  in- 
cluding the  plaintiff  in  error,  whereby  she 
had  paid  to  them  a  part  of  the  indebtedness 
due  each,  which  had  been  accepted  in  full 
satisfaction  of  the  claims  against  her.  This 
was  denied  by  the  plaintiff  in  error,  and  upon 
a  trial  in  the  lower  court  a  verdict  was  re- 
turned for  the  defendant  in  error. 

The  court  properly  told  the  jury  that  the 
duty  rested  upon  the  defendant  in  error  to 
sustain  her  defense  by  a  preponderance  of 
the  evidence,  and  a  careful  consideration  of 
all  the  Instructions  of  the  court  leads  us  to 
the  conclusion  that  the  Jury  were  correctly 
advised ;  but  if  not  the  plaintiff  in  error  is 
not  in  a  position  to  complain,  as  under  the 
rule  announced  in  Eisminger,v.  Bcman,  32 
Okl.  818,  124  Pac.  289,  the'  exception  saved 
by  the  plaintiff  in  error  in  the  following  lan- 
guage :  "We  desire  to  ez'.«pt  to  the  instruc- 
tions of  the  court  as  given  to  the  Jury" — is 
not  a  sufficient  reservation  of  an  exception 
to  any  particular  Instruction  contained  in 
the  charge.  Within  due  time  plaintiff  in  er- 
ror filed  a  motion  for  a  new  trial,  which, 
among  other  things,  alleged  that  the  verdict 
of  the  Jury  was  contrary  to  the  evidence, 
which  motion  was. by  the  trial  court  over- 
ruled. 

[1]  The  well-established  rule  of  this  court 
Is  that,  if  there  Is  any  evidence  to  sustain 
the  finding  of  the  Jury  and  the  Judgment  of 
the  trial  court,  this  court  will  not  disturb 
the  same ;  yet  the  rule  is  otherwise  if  there 
Is  an  entire  absence  of  evidence.  What  evi- 
dence is  shown  here  that  plaintiff  in  error 
ever  accepted  the  composition  offered  by  Mrs. 
White,  or  agreed  to  accept  the  same?  The 
entire  evidence  of  the  defendant  in  error  may 
be  stated  as  follows:  Mrs.  White,  being  In 
a  failing  condition,  and  in  order  to  save  court 
costs  and  exi)ense,  and  to  pay  her  creditors 
as  much  as  possible,  caused  her  attorney  to 
write  to  all  of  her  creditors  as  to  her  finan- 
cial condition,  and  offering  them  a  settlement 
or  composition  (to  which  letter  it  is  admitted 
that  the  plaintiff  In  error  did  not  reply),  and 
thereafter  various  attorneys,  representing  her 
creditors,  met  with  her  attorney,  and  after 
consultation  It  was  agreed  that  this  compo- 
sition of  settlement  should  be  made,  and  that 


the  same  was  acceptable  to  the  creditors  there 
represented.  (It  is  admitted  that  plaintiff 
In  error  was  not  present,  nor  was  It  repre- 
sented at  this  meeting,  nor  bad  any  knowl- 
edge thereof.)  Shortly  thereafter  her  attor- 
ney mailed  plaintiff  in  error  a  check,  which 
check  at  the  time  of  the  trial,  some  eight 
months  'thereafter,  liad  not  been  cashed  at 
the  bank  upon  which  It  was  drawn,  and  tlie 
receipt  of  the  check  was  positively  denied, 
or  any  agreement  or  intention  upon  its  part 
to  accept  the  composition  or  settlement,  and 
the  only  evidence  supporting  the  acceptance 
of  the  composition  is  the  testimony  of  the 
attorney  that  he  mailed  the  check,  while  it 
is  denied  that  it  was  received  by  the  plain- 
tiff in  error. 

[2]  We  do  not  think  that  this  is  any  evi- 
dence of  an  agreement  to  accept  the  compo- 
sition, or  of  an  acceptance  thereof,  and  es- 
pecially so  where  it  is  admitted  that  the 
check  has  never  been  paid.  In  order  to  con- 
stitute a  valid  composition,  there  must  be 
mutuality  of  contract  between  the  debtor 
and  creditor,  and  the  mere  unilateral  agree- 
ment, which  purports  to  bind  only  the  debtor, 
cannot  be  enforced  by  nor  against  the  cred- 
itor until  accepted  by  him.  This  record  does 
not  contain  any  evidence  that  the  plaintiff  in 
error  agreed  to  or  accepted  said  offer  of  com- 
position, but  to  the  contrary. 

Wherefore  we  recommend  that  this  cause 
be  reversed,  with  directions  to  grant  to  the 
plaintiff  in  error  a  new  trial. 

PER  CURIAM.    Adopted  in  whole. 


(HOU.  nt> 
NORTH  BRITISH   ft  MERCANTILE  INS. 

CO.  V.  WRIGHT  et  aL     (Na  8039.) 
(Supreme  Court  of  Oklahoma.    Jan.  18.  1916.) 

(ByUahui  by  the  Court.) 

1.  INSUBANCK  «=9330— FiBX  InSUBANCE  POL- 
ICY—PbOVISION  Against  iNcnifBRAKCKS— 
Pbomissobt  "Wabbanty." 

A  fire  insurance  policy  drawn  under  the 
regular  Oklahoma  standard  form,  being  8PC- 
tion  3482,  Rev.  Laws  of  Okla.  19lO  Ann.,  aad 
section  3800,  Snyder's  Comp.  Stat.  1909,  which 
contain  a  provision  that  "this  entire  poli^,  un- 
less otherwise  provided  by  agreement  indorsed 
hereon  or  added  hereto,  shall  be  void  •  •  * 
if  the  subject  of  insurance  be  personal  proper- 
ty and  be  or  become  incumbered  by  a  chat- 
tel mortgage,"  is  a  promissory  warranty  on  tlw 
part  of  the  assured  that  the  property  covered 
by  the  policy  is,  and  will  be  kept,  free  from  in- 
cumbrance, and  if  the  terms  of  said  provision 
are  violated  the  policy  becomes  noli  and  void, 
and  no  recovery  can  be  had  on  said  policy  for 
the  loss  or  damage  of  said  property  by  fire,  un- 
less the  insurer  had  notice  of  such  incumbrance, 
and  in  some  manner  waived  the  same. 

[Ed.   Note.— For  other  cases,  see  Insurance^ 
Cent.  Dig.  §§  829-839 ;   Dec  Dig.  «=>330.] 

2.  INSUBANCE  «=»377— Waiveb— Knowubdoi 
— FlLINQ  of  CHATTVI.  MoBTOAOK— EiFFBCT 
AS  NOTICX— INSOBANCK. 

'Section  4032.  Rev.  Laws  of  Okla.  1910 
Ann.,  provides:  The  filing  of  a  mortgage  of 
personal  property,  in  conformity  to  the  provi- 
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sions  of  this  article,  operates  as  notice  thereof 
to  all  subsequent  purchasers  and  incumbrancers 
of  BO  much  of  said  property  as  is  at  the  time 
*  •  *  located  in  the  county  or  counties  where- 
in such  mortgage  or  authenticated  copy  there- 
of is  filed."  Seld^  that  the  classes  of  persons 
to  whom  constructive  notice  is  given  by  the  fil- 
ing of  a  chattel  mortgage  in  the  office  of  the  reg- 
ister of  deeds  are  subsequent  purchasers  and  in- 
cumbrancers of  the  property  covered  by  the 
mortgage,  and  creditors  of  the  owners  thereof, 
but  such  filing  in  no  wise  affects  an  insurance 
policy  upon  personal  property  covered  by  a  chat- 
tel mortgage  when  insured;  the  registry  laws 
were  not  intended  for  such  purpose. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent.  Dig.  |i  942,  966,  967,  975-997 ;  Dee.  Dig. 
<©=»377.] 

3.  Ikbubanoe  «=»377— Fire  Inshbance  Pol- 
icy —  Pbovwion  Against  Incombeanoes — 
Waiveb. 

If  an  insurance  company  is  to  be  held  to 
have  wiuved  matters  vitiating  a  policy,  it,  or  its 
agents,  must  have  actual  notice,  or  notice  of 
such  facts  as  would  put  a  reasonably  prudent 
person  upon  inquiry;  the  public  record  of  in- 
cumbrances and  instruments  affecting  an  in- 
sured's title,  alone,  ViU  not  charge  an  insur- 
er with  notice  of  such  matters. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  H  942,  966,  967,  97&-997 ;  Dec  Dig. 
«&=>377.] 

Commissioners'  Opinion,  Division  No.  4. 
Eirror  from  District  Court,  Adair  County; 
John  H.  Pitcbford,  Judge. 

Action  by  J.  A.  Wright  and  others,  copart- 
ners as  Wright  &  Brigance,  against  the 
North  British  &  Mercantile  Insurance  Com- 
pany, a  corporation.  Judgment  for  plaintiffs, 
and  defendant  brings  error.  Reversed  and 
remanded. 

Scothom,  Caldwell  &  McRlll,  of  Oklahoma 
City,  for  plaintiff  In  error.  Helton  &  Win- 
son,  of  Stllwell,  for  defendants  In  error. 

ROBBERTS,  0.  The  parties  herein  will 
be  designated  plaintiffs  and  defendant,  the 
same  as  below.  The  action  was  brought  by 
plaintiffs  against  the  defendant.  In  the  dis- 
trict court  of  Adair  county,  to  recover  for 
loss  by  fire  of  certain  personal  property  cov- 
ered by  the  Insurance  policy  Involved.  The 
policy  Is  the  regular  Oklahoma  standard 
(orm  and  contains  a  provision  that: 

"This  entire  policy,  unless  otherwise  provid- 
ed by  agreement  endorsed  hereon  or  added  here^ 
to,  shall  be  void  i  *  •  *  if  the  subject  of  in- 
surance be  personal  property,  and  be,  or  become 
incumbered  by  a  chattel  mortgage.  *  *  • 
This  t)olicy  is  made  and  accepted  subject  to  the 
foregoing  stipulations  and  conditions,  together 
with  such  other  provisions,  agreements,  or  con- 
ditions as  may  ne  endorsed  hereon  or  added 
hereto,  and  no  officer,  agent  or  other  representa- 
tive of  this  company  shall  have  power  to  waive 
any  provision  or  condition  of  this  policy  except 
such  as  by  the  terms  of  this  policy  may  be  the 
subject  of  agreement  endorsed  hereon  or  added 
hereto,  and  as  to  such  provisions  or  conditions 
no  ofncer,  agent  or  representative  shall  have 
such  power  or  be  deemed  or  held  to  have  waiv- 
ed such  provisions  or  conditions  unless  such 
waiver,  if  any,  shall  be  written  upon  or  attach- 
ed hereto,  nor  shall  any  privilege  or  permission 
affecting  the  insurance  under  this  policy  exist 
or  be  claimed  by  the  insured  unless  so  written 
or  attached." 


The  defendant  answers  by  alleging,  and 
proving,  that  at  the  time  the  policy  was  is- 
sued there  were  two  chattel  mortgages 
against  the  property,  one  for  $230  and  the 
other  for  $206,  and  that  said  defendant  at 
the  time  of  Issuing  said  policy  had  no  knowl- 
edge or  notice  of  said  mortgage.  To  this  an- 
swer the  plaintiffs  reply  that  they  purchased 
the  property  involved  from  one  R.  H.  6am- 
ber,  and'  at  the  time  of  said  purchase  they 
Inquired  of  Gamber  whether  there  were  any 
chattel  mortgages  or  other  Mens  against  said 
property,  and  were  advised  by'  him  that  there 
were  none,  and  that  they  had  no  knowledge 
or  notice  of  said  mortgages  until  after  the 
property  had  been  destroyed  by  fire,  except 
such  notice  as  might  be  imparted  by  reason 
of  the  filing  of  said  mortgages  in  the  office 
of  the  register  of  deeds  of  the  county,  and 
that  the  defendant  had  the  same  notice  by 
reason  of  such  filing,  as  was  imparted  to  the 
plaintiffs.  The  defendant  tenders  Into  court, 
for  the  use  of  the  plaintiffs,  the  sum  of  $33.- 
37,  being  the  amount  of  premium  collected 
upon  the  policy.  There  is  no  evidence  of  any 
agreement,,  notice,  or  waiver  by  the  local 
agent  The  case  was  tried  without  a  Jury, 
and  the  court  found  the  facts  practically  as 
alleged  in  the  pleadings,  and  herein  set  out, 
and  rendered  Judgment  in  favor  of  the  plain- 
tiffs for  the  sum  of  $476.25.  The  appeal  was 
lodged  in  this  court  on  the  14th  day  of  Feb- 
ruary, 1914,  and  briefs  of  plaintiff  In  error 
duly  served  and  filed  on  the  12th  day  of  Au- 
gust, 1914.  Summons  In  error  was  waived  by 
counsel  for  plaintiffs,  and  notice  of  submis- 
sion and  oral  argument  served  In  due  time. 
Up  to  this  time,  January  6,  1916,  the  plain- 
tiffs have  failed  to  file  briefs,  or  make  any 
excuse  or  showing  why  they  have  not  done 
so.  The  defendant  stands  upon  the  proposi- 
tion that  the  policy  is  void,  because  of  the 
existence  of  the  mortgages  on  the  property 
Insured,  at  the  time  the  policy  was  issued, 
even  though  the  assured  had  no  notice  or 
knowledge  of  such  mortgages. 

[1]  It  Is  well  settled,  not  only  by  the  de- 
cisions of  this  state,  but  of  many  other 
states,  that  the  agreement  of  the  assured 
that  the  property  covered  by  the  policy  is 
not  mortgaged,  or  otherwise  incumbered,  or 
that  said  property  shall  not  be  mortgaged  or 
incumbered  during  the  existence  of  the  pol- 
icy, comes  within  that  class  of  contracts 
known  as  promissory  warranties,  and  that 
the  effect  of  the  breach  of  the  warranty  Is  to 
annul  the  policy  without  regard  to  the  ma- 
teriality of  the  subject  of  warranty,  or  wheth- 
er the  breach  had  anything  to  do  in  produc- 
ing the  loss.  That  such  warranty  is  in  the 
nature  of  a  condition  precedent,  and  a  full 
compliance  with  the  conditions  of  the  con- 
tract must  be  performed  by  the  insured  be- 
fore he  can  demand  performance  on  the  part 
of  the  insurer. 
In  support  of  their  contention,  counsel  for 
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4lefendaiit  cite  the  recent  case  of  St  Paul 
nre  k  Marine  Ins.  Co.  v.  Feck,  40  OU.  396, 
189  Pac.  117,  wherein  the  court  says: 

"It  ia  elementary,  and  the  decisions  uniformly 
hold,  that,  where  a  policy  of  insurance  contains 
a  piorislon  'that,  if  the  title  to  the  property  be 
or  become  incumbered,  the  policy  shall  be  void,' 
'in  that  event,  if  at  the  time  the  policy  ia  is- 
sued the  property  is  incumbered  and  the  in- 
sured conceals  that  fact,  or  if  subsequent  to  the 
issuance  of  the  policy  the  insured  incumbers  the 

groperty  without  the  consent  of  the  company, 
e  cannot  recover." 

In  the  case  of  Forbnsh  et  al.  r.  Insurance 
Co.,  4  Gray  (70  Mass.)  337,  the  Supreme  Court 
of  Massachusetts  says: 

"A  warranty,  in  a  policy  of  insurance,  is  an 
express  stipulation  that  something  then  exists, 
or  has  happened,  or  been  done,  or  shall  happen 
or  be  done;  and  this  must  be  literally  and 
strictly  complied  with  by  the  assured,  whether 
the  truth  of  the  fact,  or  the  happening  of  the 
event,  be  or  be  not  material  to  the  risk,  *  •  * 
or  not  connected  with  the  cause  of  loss.  It 
is  a  strict  condition.  Its  effect  is  that  the  as- 
sured takes  on  himself  the  responsibility  of  the 
truth  of  the  fact,  or  the  happening  or  not  of 
such  contingency ;  and,  unless  the  warranty  be 
strictly  complied  with,  the  policy  does  not  take 
effect.  It  is  a  condition  precedent,  and  the  as- 
sured is  estopped  from  denying  or  asserting  any- 
thing contrary  to  his  express  warranty." 

And  in  Trench  v.  Insurance  Co.,  7  Bill  (N. 
T.)  122,  the  court  says: 

"A  warranty  in  a  policy  of  insurance  is  a 
condition  or  a  contingency,  and  unless  that  be 
performed  there  is  no  contract.  It  is  perfectly 
immaterial  for  what  purpose  a  warranty  is  in- 
troduced ;  but,  being  inserted,  the  contract  does 
not  exist  unless  it  be  literally  complied  with. 
The  very  meaning  of  a  warranty,  observed 
Ashurst,  J.,  in  the  same  case,  'is  to  preclude  all 
questions  whether  it  lias  been  substantially  com- 
plied with ;  it  must  be  literally  so.'  In  a  case 
of  warranty  it  ia  perfect^  immaterial  whether 
the  misdescription  is  the  result  of  fraud  or  mis- 
take; it  is  a  condition  precedent,  and  no  ex- 
cuse can  be  received  for  the  nonperformance 
of  it." 

The  Supreme  Court  of  Virginia,  in  Virginia 
Fire  &  M.  Ins.  Co.  v.  Morgan,  90  Va.  200,  18 
8.  El  191,  states  the  doctrine  as  follows: 

"The  stipulation  is  undoubtedly  a  warranty, 
made  so  by  the  express  contract  of  the  parties, 
and  the  jury  ought  to  have  been  instructed  that 
a  literal  compliance  with  it  was  essential  to  a 
recovery  by  the  plaintiff.  'An  express  warran- 
ty,' says  May  'is  a  stipulation  inserted  in  writ- 
ing on  the  face  of  the  policy,  on  the  literal 
truth  or  fulfillment  of  which  the  validity  of  the 
entire  contract  depends.  By  a  warranty  the 
insured  stipulate^  for  the  absolute  truth  of  the 
statement  made  and  the  strict  compliance  with 
some  promised  line  of  conduct  upon  penalty  of 
forfeiture  of  his  right  to  recover  in  case  of  loss 
should  the  statement  prove  untrue,  or  the  course 
of  conduct  promised  be  unfulfilled.  A  warranty 
is  an  agreement  in  the  nature  of  a  condition 
precedent,  and,  like  that,  must  be  strictly  com- 
plied with.'  Ma^,  Ins.  {  166.  Tbis  is  the  lan- 
guage of  the  decided  cases  and  of  this  court  in 
Insurance  Co.  v.  West,  76  Va.  675  [44  Am.  Rep. 
177].  And  the  author  correctly  adds  that 
whether  the  fact  stated  or  the  act  stipulated 
for  he  material  to  the  risk  or  not  is  of  no  con- 
sequence, the  contract  being  that  the  matter 
is  as  represented,  or  shall  be  as  promised,  and 
unless  it  prove  so,  whether  from  fraud,  mistake, 
negligence,  or  other  cause,  not  proceeding  from 
the  insurer  or  the  intervention  of  the  law  or  the 
act  of  God,  the  insured  can  have  no  claim. 


'One  of  the  very  objects  of  a  warranty,'  he 
continues,  'is  to  preclude  all  controversy  about 
the  materiality  or  immateriality  of  the  state- 
ment. The  only  question  is,  has  the  warrant 
been  kept?  There  is  no  room  for  construction; 
no  latitude;  no  equity.  If  the  warranty  be  a 
statement  of  facts,  it  must  be  literally  true:  if 
a  stipulation  that  a  certain  act  shall  or  shall 
not  be  done,  it  must  be  litendly  performed.'" 

We  do  not  want  to  he  nnderstood  as  ap- 
proving the  doctrine,  as  to  the  materiality 
or  immateriality  of  the  breached  warranty, 
to  the  full  extent  stated  in  the  last  case,  but 
quote  it  for  the  purpose,  only,  of  showing 
that,  at  least  a  material  warranty,  such  as 
we  have  here,  is  a  condition  precedent,  and 
must  be  strictly  complied  with  to  authorize 
a  recovery. 

In  the  case  of  Demlng  Inv.  Co.  r.  Shawnee 
Fire  Ins.  Co.,  16  OkL  1,  83  Pac.  918,  4  Lu  R. 
A.  (N.  S.)'  607,  the  Supreme  Court  of  the 
territory  says: 

"The  parties  had  a  right  to  make  their  own 
contract  upon  terms  and  conditions  in  tUs  re- 
spect as  the^  saw  fit,  and,  if  the  plaintiff  chose 
to  make  his  representations  warranties,  die 
question  of  their  materiality  becomes  unim- 
portant ;  for  under  such  stipulation  the  defend- 
ant was  relieved  from  showing,  and  the  plaintiff 
was  estopped  from  denying,  that  they  were  ma- 
terial to  the  contract,  and  we  are  not  permitted 
to  say  that  the  defendant  did  not  deem  them 
material  to  the  risk,  or  that  it  would  have  made 
the  contract  upon  other  terms  than  it  did.  The 
secretary  of  the  insurance  company  testified 
that  the  matter  of  incumhrance  was  material; 
and.  had  the  company  have  had  any  knowledge 
of  the  incumbrance,  it  would  not  have  issi^ed  the 
policy.  And  it  may  be  that  from  experience 
he  may  be  satisfied  that  the  matter  of  incum- 
brance upon  property  sought  to  be  insured  is 
material  to  the  nsk,  and,  while  this  materiality 
he  may  not  be  able  to  prove  to  the  satisfaction 
of  the  court  or  jury,  he  has  a  right  to  refuse  to 
insure  property  incumbered,  and  to  insist  that 
the  statements  of  the  applicant  in  his  applica- 
tion as  to  such  matters  shall  be  a  warranty 
by  the  insured  to  be  true ;  and  when,  as  in  this 
case  so  made,  It  was  an  agreement  on  the  part 
of  the  plaintiff  not  only  to  warrant  tiie  truth  of 
such  matters,  but  that  they  are  material  to 
the  contract,  and  that,  if  false,  the  contract 
shall  be  void,  therefore  all  the  statements  and 
representations  contained  in  the  application 
must  be  treated  as  warranties,  and  must  be 
true  to  authorise  a  recovery  upon  the  policy. 
American  Ins.  Co.  v.  Gilbert,  supra;  Phoenix 
Life  Ins.  Co.  v.  Raddin.  120  U.  S.  183-189.  7 
Sup.  Ct  600,  30  L.  Bd.  644 ;  Northern  Ins.  Co. 
V.  Grand  View  Building  Assn.,  supra." 

In  a  very  recent  case  decided  by  this  court 
(Brown  T.  Conn.  Fire  Ins.,  168  Pac  174),  in 
the  sixth  syllabus,  it  is  said: 

"The  forfeiture  clause  in  an  insurance  policy, 
wherein  it  is  stipulated  and  agreed  that,  if  the 
property  named  therein,  or  any  part  thereof, 
shall  hereafter  be  or  become  mortgaged  or  in- 
cumbered, 'this  entire  policy  shall  become  null 
and  void,  is  a  promissory  warranty,  and  ren- 
ders said  policy  an  indivisible  contract,  and, 
if  said  property,  or  any  specific  part  or  parcel 
thereof,  designated  in  said  policy  as  insured,  ia 
thereafter  mortgaged  or  otherwise  incumbered, 
the  entire  poUcy  is  void ;  and  no  recovery  can 
be  had  for  uie  loss  or  damage  of  said  property,  or 
any  part  thereof,  whether  included  in  the  mort- 
gage or  not ;  and  held,  further,  that  in  an  action 
to  recover  for  the  loss  or  damage  of  the  property, 
under  such  circumstances,  an  allegation  in  the 
plaintiff's  petition,  'that  the  making  and  exist- 
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ence  of  said  mortgages  on  said  land  and  bam  in 
no  way  contributed  to  tlie  loss  herein  complain- 
ed of,  and  in  no  way  incited,  induced,  or  caused 
any  person  to  set  fire  to  said  bam,  or  to  set  out 
fire  that  did  get  to  said  barn,  but  that  said  fire 
was  incendiaiy,  and  not  by  any  person  in  any 
way  interested  in  said  land,  or  in  said  bam,  or 
the  property  tlierein,'  does  not  state  facts  suf5- 
cient  to  rdieve  the  plaintiS  from  his  acts  in 
Tiolating  the  terms  of  said  contract,  nor  to  en- 
title him  to  recover  thereon." 

[2]  The  theory  of  the  trial  court  that  the 
filing  of  the  chattel  mortgages  with  the  reg- 
ister of  deeds  of  the  county  imparted  con- 
structive notice  of  the  mortgages  to  defend- 
ant cannot  be  sustained. 

The  section  relied  upon  (4032,  Rev.  Laws 
of  Obla.  1910  Ann.)  is  as  foUowa: 

"The  filing  of  a  mortgage  of  personal  prop- 
erty, in  conformity  to  the  provisions  of  this 
article,  operates  as  notice  thereof  to  all  subse- 
quent purchaaera  and  incumbrancers  of  so  much 
of  said  property  as  is  at  the  time  mentioned 
in  the  preceding  section  located  in  the  county 
or  counties  wherein  such,  mortgage  or  authen.- 
ticated  copy  thereof  is  filed." 

It  is  plain  to  be  seen  that  the  notice  Im- 
parted therein  does  not  include  Insurance 
companies. 

In  the  case  of  Mutual  Fire  Ins.  Co.  ▼. 
Diehl,  18  Md.  27,  79  Am.  Dec.  673,  it  is  said: 

"An  insurance  company  is  not  chargeable  with 
notice  at  the  time  of  insurance  of  the  state  of 
the  title  to  the  premises  insured,  as  disclosed  by 
the  land  records,  so  as  to  prevent  its  relying, 
in  order  to  defeat  the  action  on  the  policy,  on 
any  objection  to  the  title  of  the  assured,  which 
might  have  been  ascertained  by  inspe^on  of 
•uch  records." 

In  the  case  of  ^tna  Ins.  Ca  v.  Holcomo, 
88  Tex.  404.  34  S.  W.  916,  the  second  para- 
graph of  the  syllabua  reads  as  follows: 

"The  classes  of  persons  to  whom  notice  was 
to  be  given  by  the  record  of  a  mortgage  were 
creditors  of  the  mortgagor,  subsequent  purchas- 
ers and  mortgagees,  or  lienholders  in  good  faith. 
Such  record  does  not  affect  an  insurance  policy 
upon  personal  property,  under  a  chattel  mort- 
gage when  insured." 

It  will  be  observed  that  the  Oklaboma 
statute  Is  very  similar  to  the  Texas  statute. 
The  filing  of  a  chattel  mortgage  operates  as 
notice  thereof  to  all  subsequent  purchasers 
and  Incnmberers. 

In  another  Texas  case  (IT.  S.  Ins.  Go.  v. 
Morlarty  [Qv.  App.]  86  S.  W.  943)  It  is  said: 
"The  fact  that  a  mortgage  executed  on  insur- 
ed property  is  recorded  does  not  constitute  no- 
tice thereof  to  the  insurer.  To  bind  the  compa- 
ny, it  must  have  actual  notice,  or  notice  of  such 
facts  as  to  put  it  on  inquiry." 

In  a  later  case  the  same  court,  in  Hart- 
ford Fire  Ins.  Co.  v.  Wright  (Tex.  Civ.  App.) 
125  S.  W.  363,  said: 

"Proof  of  actual  knowledge  on  the  part  of 
defendant  insurance  company's  agent  of  the  ex- 
istence when  the  policy  was  issued  of  mortgage 
liens  on  plaintiS  s  property  was  essential  to 
show  a  waiver  of  a  stipulation  against  incum- 
brances." 

The  Supreme  Court  of  Indiana,  in  the  case 
ot  Insurance  Company  v.  Overman,  21  Ind. 
App.  516,  52  N.  E.  771,  said: 


"A  mortgage  of  record  before  the  issuing  of  a 
policy  providing  against  incumbrance  is  not  no- 
tice thereof  to  the  insurer." 

In  the  case  of  Shaffer  y.  Insurance  Co.,  17 
Ind.  App.  204,  46  N.  R  557,  the  court  say: 

"Insurance  companies  that  issue  policies  of 
insurance  with  express  conditions  that  the  policy 
shall  be  void  if  at  the  time  the  property  is  or 
shall  become  incumbered  by  mortgage,  etc.,  are 
not  required  to  examine  public  records  to  see 
whether  or  not  the  insured  is  violating  a  stipu- 
lation in  the  policy,  under  and  by  which  he 
must  be  bound. 

At  page  807,  19  Cyc.,  it  Is  said: 

"An  insurer  is  not  chargeable  with  eonstrue- 
tive  notice  of  the  existence  of  an  incumbrance 
or  transfer,  although  it  be  duly  recorded,  for 
the  registry  laws  are  not  intended  for  such  pur- 
poses. 

[t]  In  Cooley's  Brief  on  Fire  Insurance,  at 
page  2547,  the  same  rule  Is  laid  down  In  the 
following  language: 

"If  an  insurance  company  is  to  be  held  to 
have  waived  matters  vitiating  a  policy,  it  or  its 
agents  must  have  actual  notice  or  knowledge  of 
such  matters.  Constructive  notice  is  not  suffi- 
cient. Therefore  the  public  record  of  incum- 
brances and  instruments  affecting  an  insured's 
title  will  not  charge  an  insurer  with  notice  of 
such  matters,  though  the  record  is  constructive 
notice  to  all  the  world  of  its  contents." 

The  rule  laid  down  in  the  third  and  fourth 
headnotes  In  Brown  v.  Conn.  Fire  Ins.  Co.^ 
supra,  are  applicable  here,  and  are  as  fol- 
lows: 

"A  contract  in  writing.  If  its  terms  are  free 
from  doubt  or  ambiguity,  must  be  permitted  to 
speak  for  itself,  and  cannot  by  the  courts,  at 
the  instance  of  one  of  the  parties,  be  altered  or 
contradicted  by  parol  evidence,  unless  in  case 
of  fraud  or  mutual  mistake  of  facts,  and  this 
principle  is  apphcable  to  contracts  of  insurance. 

"In  an  action  on  an  insurance  policy,  a  plead- 
ing wliich  sets  up  that  the  assured  fail^  to 
keep  and  perform  the  conditions  in  the  policy 
because  of  ignorance  of  such  conditions,  but 
which  fails  to  allege  fraud,  misrepresentation,  or 
concealment,  is  insufficient  to  rcuieve  the  plain- 
tiff from  the  eiSect  of  a  violation  of  the  plain  and 
unmistakable  terms  of  the  policy." 

We  have  carefully  gone  over  the  record, 
and  are  of  opinlcm  that  the  briefs  of  plain- 
tiff in  error  fully  sustain  the  assignments, 
and,  under  the  rules  of  this  court,  the  judg- 
ment should  be  reversed,  and  the  casie  re- 
manded. 

PEB  ODBIAM.    Adopted  In  whole. 


C64  Okl.  701) 

ATCHISON,  T,  &  S.  F.  BT.  CO.  v.  LTNN  ft 
HUDSON.     (No.  6868.) 

(Supreme  CJourt  of  Oklahoma.    Jan.  18,  1,916.) 

(ByOahut  hp  the  OourtJ 

1.  Cabbiebs  4=»227— SHiFMBirr  or  Cattle— 
PiAADiNOS—Isscxs— Evidence. 

It  is  error  for  the  court  to  allow  the  intro- 
duction of  evidence  tending  to  support  an  issue 
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not  raised  hj  the  pleadings,  where  objected  to 
on  that  ground. 

[Ed/  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  i§  232,  953-956;  Dec.  Dig.  <S=»227.j 

2.   INTEBSTATK    SHZPUENT   GORTBAOT— WaITXB 

OF  Provisions. 

Quaere:  Under  the  rules  of  decision  of  the 
Supreme  Court  of  the  Unitied  States,  in  constru- 
ing the  Carmack  Amendment  (Act  Cong.  June 
29  1906,  c.  3591,  {  7,  pars.  11,  12,  34  Stat.  584, 
595,  amending  Act  Cong.  Feb.  4,  1887,  c.  104,  § 
20,  24  Stat  §79,  386  [U.  S.  Comp.  St.  1913,  g 
8592]),  can  a  waiver  of  the  provisions  of  a 
contract  for  an  interstate  shipment  of  live  stocic, 
requiring  notice  in  writing  of  any  damage  to 
the  atoclc  before  their  removal  from  the  place 
of  destination,  etc,  be  shown  in  any  other  way 
than  that  named  in  the  contract?  -viz.i  "The 
written  notice  herein  provided  for  cannot  and 
shall  not  be  waived  by  any  person,  except  a 
general  officer  of  the  company,  and  he  only  in 
writing," 

Commissioners'  Opinion,  Divialon  No.  1. 
Error  from  County  Court,  Pawnee  County ; 
Geo.  m  Merrltt,  Judge. 

Action  by  Lynn  &  Hudson  against  the 
Atchison,  Topeka  &  Santa  F6  Railway  Com- 
pany. Judgment  for  plaintiffs,  and  defend- 
ant brings  error.    Reversed  and  remanded. 

Cottlngham  k  Hayes  and  Geo.  M.  Green, 
both  of  Oklahoma  City,  for  plaintiff  In  error. 
Hayes  &  Cleeton,  of  develand,  for  defend- 
ants In  error. 


BREWER,  O.  This  Is  a  suit  for  damages 
to  a  shipment  of  Rattle  from  Pawnee,  OkL, 
to  Kansas  City,  Mo.  In  the  county  court,  to 
which  the  case  was  taken  by  appeal,  the 
railway  company,  as  defendant,  filed  its  an- 
swer of  a  general  denial,  and  for  a  second 
defense  set  up  a  written  contract,  under 
which  the  shipment  moved.  Section  8  of 
said  contract  is  as  follows: 

"That  in  order  that  any  loss  or  damage  to  be 
claimed  by  the  shipper  may  be  fuUy  and  fairly 
investigated  and  the  facts  and  nature  of  such 
claim  or  loss  preserved  beyond  dispute  and  by 
the  best  evidence,  it  is  agreed  that  as  a  condi- 
tion precedent  to  his  right  to  recover  any  dam- 
ages or  any  loss  or  injury  to  bis  said  stock  dur- 
ing the  transportation  thereof,  or  at  any  place 
or  places  where  the  same  may  be  loaded  or  un- 
loaded for  any  purpose  on  the  company's  road, 
or  previous  to  loading  thereof  for  shipment,  the 
shipper  or  bis  agent  in  charge  of  the  stock  will 
give  notice  in  writing  of  his  claim  therefor  to 
some  officer  of  said  company,  or  to  the  nearest 
station  agent  or,  if  deUvered  to  consignee  at 
a  point  beyond  the  company's  line,  to  the  near- 
est station  agent  of  the  last  carrier  making  such 
delivery,  before  such  stock  shall  have  been  re- 
moved from  the  place  of  destination,  or  from  the 
place  of  delivery  of  the  same  to  the  consignee, 
and  before  such  stock  shall  have  been  slaugh- 
tered or  intermingled  with  other  stock,  and  will 
not  remove  such  stock  from  such  station  or 
stockyards  until  the  expiration  of  three  hours 
after  the  giving  of  such  notice,  and  a  failure  to 
comply  in  every  respect  with  the  terms  of  this 
clause  shall  be  a  complete  bar  to  a  recovery  of 
any  and  all  such  damages.  The  written  notice 
herein  provided  for  cannot  and  shall  not  be 
waived  by  any  person,  except  a  general  officer 
of  the  company,  and  he  only  in  writing,  nor 
shall  any  such  damages  b«  recoverable,  unless 


written  claim  therefor  shall  be  presented  to 
the  company  within  91  days  after  the  same  ma; 
have  occurred." 

This  was  followed  by  an  averment  that 
the  shippers,  Lynn  &  Hudson,  had  whoUy 
failed  to  comply  with  the  above  piovldon 
as  to  the  matter  of  giving  notice  of  any 
claim  for  damages,  according  to  its  prori- 
slons,  and  that  in  fact  no  claim  in  writing 
had  ever  been  made  for  damages,  loss,  or  hi- 
jury  to  such  stock  to  the  defendant  or  any 
of  its  officers  or  agents,  before  such  stock 
were  removed  from  the  place  of  destination, 
etc.  This  answer  was  verified,  and  the  cause 
went  to  trial  on  the  bill  of  particulars  and 
this  answer,  without  any  reply. 

[1]  At  the  trial,  plaintiffs  offered  evidence, 
which  was  intended  to  show  a.  waiver  npon 
the  part  of  the  railway  company  of  the  pro- 
vision of  the  contract  requiring  notice.  All 
this  evidence  was  objected  to  on  various 
grounds  and  for  various  reasons,  including 
the  one  that  the  proof  was  not  within  the 
Issues  raised  by  the  pleadings.  The  evidence 
along  this  line  tended  to  show  that  the  com- 
pany, some  months  after  the  delivery  of  the 
cattle,  had  received  a  claim  for  damages,  and 
had  given  it  a  number,  and  had  correspond- 
ed with  plaintiffs  concerning  the  same,  and 
that  a  claim  agent  had  talked  with  plaintiffs 
in  an  effort  to  settle  the  claim.  After  the 
evidence  was  all  in,  the  court,  over  the  ob- 
jection of  the  railway  company.  Instructed 
the  Jury  on  the  question  of  waiver.  This 
point  is  urged  here  for  a  reversal  of  the  case. 
and  it  seems  to  us  that  it  is  well  taken.  As 
the  pleadings  stand,  the  execution  of  the 
shipping  contract  as  alleged  in  the  answer  is 
admitted,  and  no  plea  of  a  waiver  of  Its 
terms  was  made.  Therefore,  as  the  case 
stood  at  the  time  of  trial,  it  was  Incumbent 
npon  plaintiffs  to  show  a  compliance  with 
the  terms  of  the  contract  relative  to  glvlog 
the  notice  as  provided  therein.  No  issue  of 
a  waiver  of  the  terms  of  the  contract  was 
presented;  and  when  the  evidence  was  of- 
fered, tending  to  show  the  same,  it  should 
have  been  refused,  when  objected  to  on  the 
ground  that  it  was  not  within  the  Issues. 

[2]  In  the  case  of  Chicago,  R.  I.  &  Pac. 
Ry.  Co.  V.  Spears,  31  Okl.  469,  122  Pac.  228, 
this  question  was  squarely  before  the  court, 
and  Justice  Williams  in  the  opinion,  after 
setting  out  the  Instruction  of  the  court,  sub- 
mittlng  to  the  Jury  the  question  of  whether 
or  not  a  similar  clause  In  the  contract  of 
shipment  had  been  waived,  said: 

"This  instruction  was  submitted  on  an  issue 
not  raised  by  the  pleadings.  The  evidence  was 
also  objected  to  on  the  ground  that  same  was 
incompetent,  because  no  such  issue  had  been 
joined.  This  instruction,  without  considerins 
its  form,  was  reversible  error.  American  Job- 
bing Association  v.  James,  24  OkL  460, 103  Pac. 
670.  We  neither  mean  to  say  that  an  issue  that 
is  not  made  by  the  pleadings  may  not  be  raised 
by  the  introduction  of  evidence,  when  such  eri- 
dence  is  offered  and  admitted  without  objection. 
•    •    •" 
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Of  course,  as  suggested  In  the  above  quo- 
tattpn,  if  evidence  of  a  waiver  bad  gone  in 
without  objection,  the  pleadings  might  be 
considered  as  amended,  so  as  to  raise  that 
issue;  but,  as  has  been  pointed  out,  the 
proof  that  went  in  along  this  line  was  care- 
fully objected  to,  and  the  specific  reason  of 
its  'inadmlsslblllt7  pointed  out.  This  error 
of  the  court  requires  a  reversal  of  the  case, 
and  we,  under  the  circumstances,  shall  not 
go  Into  the  question,  strongly  urged  by  the 
railway  company,  that  a  waiver  of  the  pro- 
vision of  this  contract,  covering,  as  it  does, 
an  interstate  shipment,  could  only  be  shown 
in  the  manner  designated  In  the  contract; 
that  is  to  say,  that  it  was  made  by  a  gen- 
eral officer  of  the  company  in  writing.  We 
feel  inclined,  and  think  our  duty  is  best 
served,  by  leaving  the  question  for  the  court 
proper  to  determine,  as  It  would  Involve  the 
harmonizing  of  some  of  our  own  cases  with 
each  other,  and  with  the  views  expressed  in 
numerous  cases  by  the  Supreme  Court  of  the 
United  States,  which  In  the  last  analysis  will 
be  the  final  authority  in  this  class  of  Cases. 

The  cause  should  be  reversed  and  re- 
manded. 

FKB  CURIAM.     Adopted  in  whole. 

(63  Okl.  8S) 
APPIiB  «t  al  V.  FRENCH.     (No.  4811.) 

(Supreme  Goart  of  Oklahoma.    Oct.  12,  1915. 
Rehearing  Denied  Feb.  8.  1916.) 

(Syllalut  hy  the  Court.) 

Appbai.  and  Ekbob  4s>1001— Rstixw— Vsb- 

dict^-bvidence. 

Where  the  evidence  reasonably  tends  to 
support  the  verdict  of  the  jury,  the  Judgment 
of  the  trial  court  will  not  be  disturbed. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  f|  3922,  3928-3934;  Dec.  Dig. 
«=1001.] 

Error  from  County  Court,  Carter  County; 
M.  F.  Winfrey,  Judge. 

Action  by  J.  P.  French  against  S.  A.  Apple 
and  another.  Judgment  for  plaintiff,  and  de- 
fendants bring  error.    AfiJnned. 

J.  A.  Bass,  of  Ardmore,  for  plaintiffs  in 
error.  Guy  Oreen,  of  Waurlka,  for  defend- 
ant in  error. 

TURNER,  J.    On  January  8,  1912,  In  the 
county  court  of  Carter  county,  J.  P.  French 
sued  S.  A.  Apple  and  Wirt  Franklin  on  their 
past-due  promissory  note,  which  reads: 
"f  919.90.    Ardmore,  Oklahoma,  March  22, 1911. 

"October  22,  1911,  after  date  we  promise  to 
pay  to  the  order  of  J.  P.  French  nine  hundred 
nineteen  and  °°/ioo  dollars,  with  interest  at  8 
per  cent,  per  annam.  8.  A.  Apple. 

"Wirt   Franklin." 

For  answer  defendants  admitted  the  exe- 
cution and  delivery  of  the  note  as  alleged, 
and  pleaded  a  partial  failure  of  considera- 
tion therefor.     After  issue  Joined  by  reply 


there  was  trial  to  a  Jury  and  Judgment  for 
plaintiff,  and  defendants  bring  the  case  here. 

The  Judgment  is  neither  contrary  to  the 
law  or  to  the  evidence.  After  plaintiff  bad 
made  a  prima  fade  case  on  the  note  and 
rested,  defendants,  in  support  of  their  plea 
of  failure  of  consideration,  pfoved  that  on 
the  day  the  note  was  made,  executed,  and 
delivered  there  was  pending  at  Cornish  be- 
fore a  Justice  of  the  peace  a  suit  in  unlaw- 
ful detainer  for  some  400  acres  of  land 
wherein  defendants  were  plaintiff  and  one 
QTesse  Northcutt  and  others  were  defendants ; 
that  Northcutt  and  the  others  were  tenants 
of  the  plaintiff  in  this  suit  who  there  appear- 
ed with  counsel  to  defend.  To  defend  his 
pos^ssion  in  that  case  he  relied  upon  a  lease 
of  the  land  theretofore  executed  by  one  Ra- 
von,  as  natural  guardian  of  a  certain  minor, 
the  owner  thereof,  to  one  Homiday,  dated 
January  24,  1910,  and  duly  recorded,  under 
which  he  had  entered  and  made  valuable 
and  lasting  improvements.  The  evidence  fur- 
ther discloses  that  Apple  and  Franklin,  the 
plaintiffs  there,  had  since  the  execution  of 
said  lease  purchased  the  land,  and  in  that  ac- 
tion were  seeking  to  recover  possession.  On 
the  day  aforesaid  all  parties  in  interest  met 
at  Cornish  for  the  trial  of  that  cause,  but 
first  proceeded  to  secure  an  amicable  adjust- 
ment of  their  differences.  During  negotia- 
tions for  a  settlement  of  the  case  French,  the 
defendant  herein,  admitted,  upon  investiga- 
tion, that  bis  lease  was  of  no  validity,  and 
suggested  that  he  would  settle  the  case  and 
yield  possession  if  plaintiffs  would  pay  him 
for  his  Improvements  which,  the  evidence  dis- 
closes, were  worth  the  amount  of  the  note. 
So  far  there  is  no  dispute  of  the  facts,  but 
here  the  testimony  conflicts.  French  adduced 
evidence  tending  to  prove  that  the  note  was 
given  in  payment  for  his  improvements  and 
for  his  surrender  of  possession  of  the  prem- 
ises. Defendants  adduced  evidence  tending 
to  prove  that  after  the  note  was  executed 
it  occurred  to  them  that  they  were  entitled 
to  a  release  from  French  of  his  claim  to  the 
land,  whereupon  they  came  to  him  as  he  was 
leaving  town,  and,  they  say,  as  part  of  the 
same  transaction,  presented  him  the  follow- 
ing, wltich  was  then  and  there  signed  by  all 
parties  in  interest: 

"Cornish,  Okl.,  March  22,  1911. 

"This  agreement  witnesseth  that  in  settlement 
of  the  suit  filed  before  Hon.  W.  C.  Hogan,  this 
day  set  for  trial — Apple  &  Franklin  v.  Jess 
Northcutt  et  al.,  J.  P.  French,  of  Ft.  Worth, 
Texas,  for  the  sum  of  $1,125.00  ffl205.10  this 
day  paid)  and  note  for  the  sum  of  $919:90,  does 
this  day  surrender  possession  of  the  land  in  con> 
troversy,  and  wiU  at  once  execute  and  deliver 
to  said  Apple  &  Franklin  a  quitclaim  or  re- 
lease of  any  title  papers  he  may  have  thereon. 
"J.  P.  French. 
"Apple  &  Franklin." 

They  further  proved  that,  while  French 
had  yielded  them  possession,  they  had  nei- 
ther demanded  or  received  of  him  the  release 
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as  agreed.  On  tbe  other  band,  It  was  shown 
that  said  release  was  secured  before  tbe  com- 
mencement of  this  salt,  and,  to  the  best  recol- 
lection of  witness,  in  due  time  sent  to  de- 
fendants as  plaintiff  had  agreed.  In  short, 
the  case  was  defended  upon  the  theory  that  a 
surrender  of  possession  and  release  constitut- 
ed practically  tbe  sole  consideration  for  the 
note  sued,  and  that  the  release  had  never 
been  executed  and  delivered,  and,  besides, 
that  French  had  nothing  to  release,  but  had 
secured  their  note  for  nothing. 

But  the  Jury  found  fbr  the  plaintlir  under 
Instructions  which  are  uncomplalned  of,  and, 
as  there  is  evidence  reasonably  tending  to 
support  the  verdict,  the  Judgment  is  affirmed. 
All  the  Justices  concur. 


(54  OU.  74B) 
McCLEMiAN  v.  FICKLEN.     (No.  6419.) 

(Supreme  Court  of  Oklahoma.    Jan.  18,  1916.) 

(ByUabtu  ly  the  Oowrt.) 
Taxation  ^=9606— Equauzatiok— Bemxdies 

—ApP*AI<— Ik  JUNCTION. 

The  same  as  in  Tbompson  et  aL  v.  Brady 
et  aL,  42  OkL  807,  143  Pac.  6. 

[Ed.  Note.— For  other  caaea,  see  Taxation, 
Cent  Dig.  §i  1230-1241;   Dec  Dig.  <8=»608.] 

Ommissionera'  Opinion,  Division  No.  2. 
Error  from  District  Court,  Craig  C!ounty; 
Preston  S.  Davis;  Judge. 

Injunction  by  CSiarles  B.  McOlellan  against 
E.  b.  Flcklen.  Judgment  for  defendant,  and 
plaintiff  brings  error.    Affirmed. 

Biddle,  Bennett  &  Mitchell,  of  Vinlta,  for 
plaintiff  in  error.  Wlllard  H.  Voyles,  of 
Vinlta,  for  defendant  In  error. 

HOOKE3t,  O.  The  plaintiff  In  error  al- 
leges In  his  petition  that  he  was  the  owner 
of  the  real  estate  Involved  herein  at  the  time 
of  Its  assessment  In  the  year  of  1911;  that 
It  was  properly  assessed  for  said  year,  and 
its  value  equalized  by  the  proper  boards 
during  said  year,  and  that  when  the  valne  of 
the  real  estate  in  Craig  county  was  certified 
by  the  proper  authority  to  the  state  board 
of  equalization,  that  his  property  appeared 
thereon  assessed  at  Its  fair  cash  value ;  that 
thereafter  the  state  board  of  equalization, 
when  equalizing  the  valne  vf  the  real  estate 
of  the  various  counties  of  the  state  ordered 
a  raise  in  the  valuation  of  the  real  estate 
in  the  city  of  Vinlta  In' Craig  county,  where 
the  property  of  the  plaintiff  in  error  was 
located,  of  60  per  cent,  and  that  thereafter 
the  county  clerk  of  said  county,  acting  under 
the  authority  of  this  order  of  the  state  board 
of  equalization.  Increased  the  assessed  valne 
of  his  property  accordingly.  The  plaintiff 
in  error  attempted  to  enjoin  the  collection 
of  this  tax  for  the  aforesaid  reason,  alleging 
that  the  same  was  illegal  and  unjust  and 
exceeded  the  fair  cash  value  of  tbe  property, 
and  was  therefore  contrary  to  the  Constitu- 


tion of  the  state,  and  he  offered  to  pay  tbe 
tax  due  upon  said  property  based  npon'tlte 
assessment  as  the  same  existed  before  the 
order  of  the  state  board  of  equalization  was 
made.  A  demurrer  was  sustained  to  the  peti- 
tion of  the  plaintiff  In  error  In  the  lower 
court,  and,  declining  to  plead  farther,  he 
appealed  to  this  court 

Hid  contentions  are  no  longer  opea  ques- 
tions in  this  state,  for  this  court  in  a  ntmi- 
ber  of  cases  has  uniformly  held  adversely 
to  him,  thereby  sustaining  fully  the  authority 
.of  the  state  board  of  equalization  to  make 
the  raise,  and  the  duty  of  the  county  clerk 
to  place  the  same  upon  the  tax  rolls,  and 
denying  any  right  to  an  injunction  to  any 
party  having  prot>erty  within  the  taxing 
district 

Upon  the  authority  of  C^rrico  et  aL  v. 
(Trocker  et  aL,  38  OkL  440,  133  Pa&  181,  and 
tbe  cases  therein  dted,  and  also  of  Thompson 
et  aL  V.  Brady  et  al.,  42  OkL  807,  143  Pat 
6,  Rumph,  Treas.,  v.  Jolnes,  38  OkL  30,  131 
Pac.  1095,  and  the  cases  tiiereln  dted,  we 
recommend  tlut  the  Judgment  of  the  lower 
court  be  affirmed. 

PEB  OXJBIAM.    Ad(H)ted  In  whole. 

(H  OU.  1t[) 

PRESSMJT  et  aL  v.  INCORPORATED 

TOWN  OF  SAI^DISAW  et  aL 

(Na  664L) 

(Supreme  Qoart  of  Oklahoma.    Jan.  18,  1&1&) 

(Byllabut  by  tke  Ooturt.) 
lu  Appkai.  and  ExBoa  «=9882  —  iNvnsD  Sk- 

EOB— Instruction. 

Where,  at  the  request  of  a  party  to  the 
cause,  an  erroneous  prejudicial  inaCruction  ia 
given  by  the  trial  court  to  the  jury,  the  partj  «t 
whose  instance  such  instruction  is  given  can- 
not, on  appeal  to  this  court,  utge  a  rerenal 
based  upon  such  error. 

[Ed.  Note.— For  other  cases,  see  Appeal  tixl 
Error,  Cent  Dig.  ||  8691-8610;   Dec.  Dig.  *» 
882.] 
2.  CONTBACTS    «=»17e    —    CONBTBTJOnON    0» 

Unambiouous  Contbaot  —  QnxsnoR  or 

Law — Independent  Gontraotok. 

WheUier  or  not  a  party  to  an  nnambigwnu 
contract  is  an  independent  contractor  ia  a  qoes- 
tion  of  lav,  to  be  determined  by  the  court  from 
an  inspection  of  the  contract,  in  tba  light  of  tli« 
surrounding  circumstances. 

[Ed.   Note.— For  other  cases,   see  Contracts, 
Cent  Dig.  U  767-770,  917,  966,  979. 10«,  1087. 
1825;    Doc.  Dig.  «=>176;    TnaL  CetitlHf.  i 
326.] 
8.  APFBAii  AND  Bbkob  «=9l046— Gbound  roa 

Bevebsal— ReiiIabks  of  Coubtt. 

In  the  presence  of  the  jury  in  the  trial  of 
the  cause,  the  court  ex  mero  motu  made  &* 
following  statement,  and  did  not  afterwards 
withdraw  the  same,  or  caution  the  Jury  not  to 
regard  it:  "Now,  this  contract  ia  introduced 
here.  I  have  heard  Mr.  Wheder  testify.  H< 
is  the  engineer  for  the  town.  I  have  heaird  this 
contract  read,  and  the  specifications^  and  all 
that,  and  it  occurs  to  me  at  this  time  that  tha 
town  of  Sallisaw  is  not  liable  in  this  matter. 
Well,  I  haven't  decided  the  question,  but  as  I 
say,  if  the  town  is  liable,  it  is  under  this  con- 
tract, and  the  view  of  the  court  at  tins  time  u 


®=3For  other  cum  sea  same  topic  and  KSY-NUMBER  la  all  Key-Numbered  OiKasts  and  Indazsa 


Digitized  by 


Google 


OkL) 


PRESSLEY  y.  INCORPORATED  TOWN  OF  SALLISAW 


GGl 


that  under  tlmt  contract  the  city  would  not  be 
liable.    I  will  instruct  the  jury  in  the  matter." 

Held,  that  the  making  of  such  statement  in 
\  the  presence  of  tlie  jury  was  prejudicial  error. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Errop,  Cent  Dig.  H  4128-4131,  4134;  Dec. 
Dig.  «=>104&] 

4.  MtmicrpAL  CoBPOKATioiis  «=>751— Injxtbt 

TO     SEBVANT— INDEPENDSHT    COKTBAXTTOB   — 

Construction  or  Cortkact. 

"Vhe  contract  in  evidence  in  this  case  care- 
fally  considered,  and  defendant  Oklahoma  En- 
sineering  Company  held  not  to  be  an  independ- 
ent contractor.  • 

[Ed.  Note;— For  other  cases,  see  Municipal 
CorporaUons,  Cent  Dig.  H  1580-1582;  Dec 
Dig.  ®=>751.1 

6.  Dkatr  4s>S2— Rjccovkrt  bt  "OHn-DBsn" 

— Right— Amodnt. 

Under  section  6281,  Rev.  Laws  1910,  the 
right  of  recovery  is  not  limited  to  children  of  a 
deceased  father  up  to  their  majority,  but  ex- 
tends to  all  children  of  deceased,  regardless  of 
their  ages;  but  the  recovery  had,  whether  by 
minor  or  adult  children,  must  be  based  upon 
the  reasonable  expectancy  of  pecuniary  bene6t 
of  which  they  were  deprived  by  the  death,  of 
their  father. 

[Ed.  Note. — For  other  cases,  see  Death,  Cant 
Oi«-   §§  4,  7,  48;  Dec.  Dig.  «=932. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Children.] 

9.  Mabtxb  and  Sbbvant  «=»187  —  Nbou- 
OENCE  OF  Vice  PBiNciPA]>-Ia:ABiUTT  or 
Pkincipal. 

Where  the  relaticn  of  principal  and  vice 

Srincipal  exists,^  as  in  this  case,  the  principal 
I  liable  in  damages  for  the  wrragfol  killing  of 
a  father,  caused  by  the  negligence  of  the  vice 
prindpal. 

[Ed.  Not& — For  other  cases,  see  Master  and 
Servant,  Oeut  Dig.  {{  422-426;   Dec.  Dig.  «=> 

Commissioners'  Opinion,  Division  No.  1. 
Error  from  District  Court,  Sequoyah  Conn- 
tjr;   John  H.  Pltdiford,  Judge. 

Action  by  Ora  Pressley  and  another,  in- 
fiints,  by  Emmett  N.  Ellis,  as  guardian, 
against  the  Incorporated  Town  of  Sallisaw, 
a  municipal  corporation,  and  another.  Judg- 
ment for  defendants,  and  piaintUTs  bring  er- 
ror.   Reversed  and  remanded. 

This  action  was  brought  by  Ora  and  tJna 
Pressley,  minors,  by  their  gnardlan,  Emmett 
N.  EUls,  against  the  Incorporated  town  of 
Sallisaw,  a  municipal  corporation,  and  the 
Oklahoma  Jlnglneering  Company,  a  corpora- 
tion,, to  recover  damages  under  sections  5281 
and  6282,  Rev.  Laws  1010,  for  the  death  of 
Kin  Pressley,  father  of  said  minors.'  Said 
sections  read: 

"5281.  When  the  death  of  one  is  caused  by 
the  wrongful  act  or  omission  of  another,  the 
personal  representatives  of  the  former  may 
maintain  an  action  therefor  against  the  latter, 
if  the  former  might  liave  maintained  an  action 
bad  he  lived,  against  the  latter  for  an  injury 
for  the  same  act  or  omission.  The  action  must 
be  commenced  within  two  years.  The  damages 
must  inure  to  the  exclusive  benefit  of  the  widow 
and  cliildren,  if  any,  or  n^  of  kin,  to  be  dis- 
tributed in  tJie  same  manner  as  personal  prop- 
erty of  the  deceased. 

"5282.  In  all  cases  where  the  residence  of  the 
party  whose  death  has  been  caused  as  set  forth 


in  the  preceding  section,  is  at  the  time  of  Us 
death  in  any  othen  state  or  territory,  or  when, 
being  a  resident  of  this  state,  no  pergonal  rep- 
resentative is  or  has  been  appointed,  the  action 
provided  in  the  said  section  may  be  brought  by 
the  widow,  or  where  there  is  no  widow,  by  the 
next  of  kill  of  such  deceased." 

Hereinafter  the  parties  will  be  designated 
as  they  were  In  the  trial  court 

The  material  evidence  was:  Ttiat  the 
said  town  of  Sallisaw  entered  into  a  con- 
tract with  said  Oklahoma  Engineering  Com- 
pany for  the  construction  of  a  sewer  system 
for  said  town.  That  said  contract,  among 
other  things,  contained  the  following  provi- 
sions: 

"The  word  'engineer'  in  these  specifications 
refers  to  the  engineer  in  charge  or  to  any  other 
person  employed  by  the  board  of  town  trustees 
for  the  purpose  of  directing  and  inspecting  the 
construction  of  the  sewers  and  dispoml  plant  of 
the  town  of  Sallisaw.  The  engineer  will  des- 
ignate the  order  of  time  in  which  the  different 
parts  of  the  work  shall  be  done,  as  well  as  the 
mode  of  doinc  the  same. 

"Should  any  dispute  arise  between  the  engi- 
neer and  ccmtractor  as  to  the  true  meaning  of 
the  drawings  or  specifications  in  any  p<rfnt  the 
decision  of  the  engineer  shall  be  final  and  era- 
elusive.  *  •  •  The  contractor  shall  employ 
competent  foremen  and  skilled  mechanics  and 
laboreis,  and  shall  discharge  immediately,  when- 
ever requested  to  do  so  by  the  eninneer,  any  man 
found  to  be  Incompetent,  dishonest  or  disposed 
to  be .  disorderly,  and  such  person  shall  not  be 
employed  on  the  work  again.  So  far  as  possible, 
tbo  contractor  shall  employ  permanent  residents 
of  Sallisaw  for  all  classes  of  labor.    •    •    • 

"The  board  of  town  trustees  may.  at  any  time 
before  the  final  completion  of  the  work,  by 
written  notice,  order  additional  work  to  be  done 
or  any  portion  of  the  work  to  be  omitted,  or  to 
make  any  change  that  may  be  deemed  necessary 
or  advisable.  Additional  work  will  be  paid  for 
at  the  rate  stipulated  in  the  proposal  for  that 
class  of  work,  or  if  of  a  nature  not  provided  for 
in  the  proposal,  the  contractor  will  be  paid 
at  the  rate  of  its  costs,  plus  ten  per  cent,  as 
determined  by  the  engineer's  account  of  labor 
and  material.  It  Is  expressly  understood  that 
any  work  ordered  omitted  shall  not  constitute  a 
.claim  for  damages  to  the  contractor  for  antici- 
pated profits.    •    •    • 

"All  instructions  to  the  contractor  relating  to 
the  work  shall  be  given  through  the  engineer  and 
the  contractor  shall  obey  all  instructions  con- 
cerning the  method  of  procedure  throughout  the 
work.    ♦    •    •••  ^ 

That  the  death  of  said  Kin  Pressley  was 
caused  by  the  caving  of  a  ditch  dug  in  con- 
structing said  sewer  system,  in  which  de- 
ceased was,  as  an  employ^  of  said  company, 
working  as  a  laborer.  That  the  caving  of 
said  ditch  was  due  to  the  negligence  of  said 
company.  That  said  plaintUTs,  Ora  and  Una 
Pressley,  were  minors.  That  the  expectancy 
of  life  of  said  Kin  Pressley  was  32.50  years. 
That  he  was  a  healthy,  sober,  and  industrious 
man.  That  he  properly  cared  for  his  family, 
but  had  accumulated  no  estate.  That  there 
had  been  no  administration  upon  the  estate 
of  said  deceased. 

During  the  trial  of  the  case,  the  court.  In 
the  presence  of  the  jury  and  without  being 
In  any  maimer,  so  far  as  the  record  dis- 
closes, called  Upon  so  to  do,  made  the  fol- 
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lowing  statement,  which  was  duly  except- 
ed to: 

"Now,  this  contract  is  introduced  here.  I 
have  heard  Mr.  Wheeler  testify.  He  is  the 
engineer  for  the  town.  I  have  heard  this  con- 
tract read,  and  the  specifications,  and  all  that, 
and  it  occurs  to  me  at  tliis  time  that  the  town 
of  Sallisaw  is  not  liable  in  this  matter.  Well, 
I  havoi't  decided  the  question,  but,  as  I  say, 
if  the  town  is  liable,  it  is  under  this  contract, 
and  the  view  of  the  court  at  this  time  is  that 
under  that  contract  the  city  would  not  be  lia- 
ble.   I  will  instruct  the  jury  in  the  matter." 

Said  statement  was  not  afterwards  with- 
drawn by  the  court,  or  the  jury  cautioned  by 
the  court  not  to  be  influenced  thereby. 

The  court,  upon  request  of  plaintiff,  in- 
structed the  Jury  as  follows: 

"Na  1.  You  are  instructed  that  when  a  mu- 
nicipal corporation,  such  as  the  incorporated 
town  of  Sallisaw  in  this  case,  contracts  for  the 
making  of  a  public  improvement  under  the  su- 
pervision and  direction  of  its  own  engineer  or 
other  proper  officer,  by  and  under  the  terms  of 
which  contract,  the  contractor  is  subject  to  the 
orders  and  control  of  such  engineer  or  other  of- 
ficer, and  said  engineer  or  officer  having  author- 
ity to  direct  the  manner  and  mode  of  doing  the 
work  or  the  control  of  the  employes  of  the  con- 
tractor, then  under  the  terms  of  such  contract 
the  municipal  corporation  is  liable  in  damages 
for  the  neglect  and  wrongful  killing  of  an  em- 
ployfe  of  such  contractor." 

The  court  also  instructed  the  Jury  as  fol- 
lows, which  Instruction  was  duly  except- 
ed to: 

"No.  12.  If  your  verdict  should  be  for  the 
plaintiff,  you  will  assess  the  damages  at  such 
a  sum  as  will  compensate  them  for  their  pe- 
cuiiiary  loss,  resulting  from  the  death  of  their 
father.  And  in  that  connection  you  are  in- 
structed that  said  plaintiffs  would  not  be  en- 
titled to  any  compensation  on  account  of  the 
death  of  the  deceased  for  a  period  beyond  the 
time  of  their  attaining  their  majority." 

The  Jury  returned  a  verdict  In  favor  of 
theitown  of  Sallisaw  and  against  the  Okla- 
homa Engineering  Company  tn  the  sum  of 
$1,350,  to  which  said  verdict  plaintiffs  duly 
excepted.  PlalntUb  filed  a  motion  for  new 
trial,  which  was  overruled,  excepted  to,  and 
Judgment  entered  In  accord  with  the  verdict 
To  reverse  said  judgment  plaintiffs  appeal  to 
this  court  Defendants  iqslst  that  no  prej- 
udicial error  Intervened  in  the  trial  of  this 
cause,  and  ask  that  the  Judgment,  which  in- 
cludes an  award  against  defendant  Oklahoma 
Engineering  Company  In  the  sum  of  |1,350, 
be  affirmed. 

Roy  Frye  and  Joe  Bailey  Allen,'  both  of 
Sallisaw,  for  plaintiffs  In  error.  Curtis  & 
Pltchford,  of  Sallisaw,  Read  &  McDonough, 
of  Ft.  Smith,  Ark.,  and  J.  H.  Jarman,  of  Sal- 
lisaw, for  defendants  In  error. 

COIiMER,  O.  (after  stating  the  facta  as 
above).  The  request  of  defendants.  In  their 
brief,  that  the  Judgment  against  defendant 
Oklahoma  Engineering  Company  In  the  sum 
of  $1,350  be  a£9rmed,  is  an  admission  that 
the  death  of  Kin  Pressley  was  due  to  the 
negligence  of  said  company,  for  which  said 
company  was  liable.  This  admission  leaves 
the  following  questions  for  our  consideration :  [ 


(1)  Was  the  Oklahoma  Engineering  Com- 
pany an  Independent  contractor?  (2)  Did 
the  coEirt  commit  prejudicial  error  in  the 
statement  made  in  the  presence  of  the  Jury  in 
regard  to  the  nonliability  of  the  town  of 
Sallisaw?  (3)  Were  said  minors,  dau^ters 
of  deceased,  entitled  to  compensation  on  ac- 
count of  the  death  of  their  father  for  a  peri- 
od beycmd  the  time  of  attaining  their  major- 
ity? 

[1,2,4,]  That  said  Oklahoma  Englneerln; 
Company  was  not  an  Independent  contractor, 
under  the  provisions  of  the  ccmtract  herein- 
before recited,  entered  into  with  the  town  of 
Sallisaw,  Is  not  an  open  question  in  this 
Jurisdiction.  Missouri,  K.  &  O.  Ry.  Oa  t. 
Ferguson,  21  Okl.  266,  96  Paa  765;  Chaa 
T.  Eterr  Const  Ca  et  al.  v.  Gelmth,  29  Okl 
538,  120  Pac.  253;  Chicago,  R.  I.  &  Pac.  Ry. 
Co.  V.  Bennett,  36  Okl.  358,  128  Pac.  706; 
Chicago,  B.  I.  *  P.  Ry.  Co.  v.  B<»id,  148  Pat 
103 ;  Muskogee  Elec.  Trae  Co.  v.  Hairel  et 
al.,  148  Paa  1005.  See^  also,  New  Orleans, 
M.  i&  C.  B.  R.  Co.  V.  Banning,  15  Wall  619, 
21  L.  Ed.  220:  Singer  Mfg.  Co.  v.  Bahn, 
132  U.  S.  518,  10  Sup.  Ct  176,  33  L.  Ed.  4«; 
Bibbs,  Adm'r,  v.  N.  &  W.  B.  B.  Co.,  87  Va. 
711,  14  S.  E.  163 ;  De  Palma  et  at  v.  Wein- 
man et  aL,  15  N.  M.  68,  103  Pac.  782,  24  U 
B.  A.  (N.  S.)  423;  Conners  v.  Hennessey.  U2 
Mass.  06. 

Whether  or  not  the  Oklahoma  Engineering 
Company  was  an  independent  contractor  was 
a  question  of  law  for  the  court  to  determine 
from  the  face  of  the  contract  in  the  li|^t 
of  surrounding  circumstances,  and  it  was 
prejudicial  error  to  submit  this  question  as 
a  question  of  fact  to  the  Jury.  Chicago,  R. 
I.  &  P.  By.  Co.  T.  Bond,  supra;  Muskogee 
Elea  Trac.  Co.  v.  Hairel  et  aL,  supra.  But 
the  question  of  whether  or  not  the  Oklahoma 
Engineering  Company  was  an  Independent 
contractor  was  submitted  to  the  Jury  as  a 
question  of  fact,  under  Instruction  Na  1, 
requested  by  plaintiff.  Therefore  the  In- 
sistence of  plaintiff  that  such  action  of  the 
court  was  prejudicial  error,  or  even  error, 
has  no  basis  upon  which  to  stand.  Certainly 
it  la  unnecessary  to  cite  authorities  to  sustaio 
the  proposition  that  one  cannot  complain  on 
appeal  to  this  court  of  errors  which  he 
caused  the  trial  court  to  commit,  and  to 
which  no  exception  was,  or  could'  have  been, 
saved. 

[S]  The  statement  of  the  court,  In  the 
presence  of  the  Jury,  that  the  town  of  Sal- 
lisaw was  not  liable,  was  made  entirely  ex 
mero  motu,  so  far  as  the  record  discloses, 
and  was  dnly  excepted  to  by  plaintiffs.  This 
statement  was  not  withdrawn  from  the  jury 
by  the  court,  or  the  jury  instructed  to  disre- 
gard such  statement.  That  said  statement 
of  the  court  made  a  lasting  impression  upon 
the  Jury,  affecting  their  verdict  Is  shown  by 
the  inconsistent  verdict  returned  by  the 
jury,  finding  in  favor  of  the  town  of  Sallisaw 
and  against  the  Oklahoma  Engineering  Com- 
pany, notwithstanding  the  court,  In  Its  in- 
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strnctlon  No.  1,  In  effect  instrncted  that.  If 
tbe  Oklahoma  Engineering  C!onipany  was  lia- 
ble, the  town  of  Salllsaw  was  also  liable. 
Said  statement  in  the  presence  of  the  jury, 
we  think,  was  reversible  error.  When  re- 
marks, made  by  a  judge  in  the  progress  of  a 
trial,  are  calculated  to  mislead  the  Jury,  or 
prejudice  the  party  complaining,  and  the 
▼erdict  of  the  Jury  concIuslTely  shows  that 
sacb  remarks  affected  their  verdict,  the  mak- 
ing of  such  remarks  in  the  presence  of  the 
Jury  is  reversible  error.  City  of  Guthrie  v. 
Carey,  15  OkL  276,  81  Pac  431;  Skelly  v. 
Boland^  78  III.  438. 

[B]  The  instruction  of  the  court  that  said 
plaintiffs  would  not  be  entitled  to  any  com- 
pensation on  account  of  the  death  of  their 
father,  beyond  the  time  of  attaining  their 
majority,  does  not  correctly  state  the  law. 
This  action  was  brought  under  sections  6281 
'  and  6282,  Rev.  Laws  1910,  supra,  and  to 
hold  the  measure  of  damages  as  Instructed 
by  the  court  to  be  correct  would  be  to  read 
into  said  section  6281  the  words  "minor 
children,",  which  cannot  be  legally  done.  The 
action  for  damages  for  the  wrongful  killing 
of  the  father  is  given  to  the  widow  and  dhll- 
dren  of  the  deceased,  regardless  of  the  ages 
of  the  children;  and  that  adult  children, 
as  well  as  minor  children,  are  embraced  In 
the  word  "children,"  used  in  said  section,  is 
emphasized  by  the  provlslMi  in  said  statute 
that  the  damages  are  "to  be  distributed  in 
the  same  manner  as  personal  prc^erty"; 
and,  al^o,  by  the  provision  in  said  section 
that,  if  there  be  no  widow  or  children,  the 
right  of  recovery  is  given  to  the  next  of  kin. 

[8]  In  an  action  to  recover  damages  for 
the  wrongful  killing  of  a  father,  the  right 
of  a  son  of  the  deceased  to  recovery  for  any 
pecuniary  loss  he  may  have  sustained  by  the 
death  of  his  mother  is  not  limited  to  his  mi- 
nority, but  also  extends  to  and  includes  any 
such  loss  sustained  to  his  majority.  Valente 
et  aL  T.  Sierra  By.  Co.,  168  CaL  4ti2,  111  Pac. 

iln  Toteur,  Adm'r,  v.  Chicago  &  N.  W.  E. 
Cto.,  77  Wis.  605,  46  N.  W.  897,  it  is  held: 

"The  fact  that  the  children  were  all  of  age 
when  their  mother's  death  was  caused  by  neg- 
ligence wonld  not  preclude  a  recovery  for  the 
loss  of  such  pecuniary  benefits  as  they  had  a 
reasonable  expectation  of  securing  from  her  ad- 
ditional accumulati<«s." 

"Under  the  statute  giving  diildren  a  right  of 
action  for  negligence  causing  the  death  of  'their 
father,  the  right  <M(  action  is  not  limited  to 
minora  •  ♦  *  "  Beaumont  Trac.  Co.  v.  Dill- 
■worth  (Tex.  Civ.  App.)  94  S;  W.  352. 

"There  is  no  sumcient  legal  reason  for  lim- 
iting the  *  •  *  damages  [in  such  an  action 
(to  recover  damages  for  a  wrongful  death)]  to 
the  minority  of  the  children,  if  the  jury  are  le- 
.gally  persuaded  that  they  will  continue  after 
that  agei"  Tilley,  Adm'r,  v.  Hudson  River  R. 
Co.,  29  N.  Y.  252,  86  Am.  Dec.  2»7. 

"Our  statute,  which  gives  a  right  of  action 
to  the  administrator  of  one  negligently  killed, 
for  the  benefit  of  the  wife,  husband,  parent,  and 
children,  *  •  •  does  not  exclude  an  action 
for    the    benefit    of    adult    children.    •    •    • " 


Petrie  V.  Columbia  &  Greenville  E.  Co.,  29  8. 
O.  303,  7  S.  E.  616. 

"In  an  action  on  behalf  of  a  minor  to  recover 
damages  for  the  wrongful  death  of  his  mother, 
*  •  •  the  recovenr  is  not  limited  to  the  pe- 
cuniary loss  suffered  by  the  minor  prior  to  his 
majoritj-.  •  •  ♦"  Butte  Blec.  Ry.  Co.  v. 
Jones,  164  Fed.  806,  90  O;  O.  A.  240,  18  L.  B. 
A.  (N.  S.)  1205. 

Under  a  statute  conferring  a  right  of  ac-. 
tlon  on  the  surviving  husband,  wife,  and 
children,  the  word  "children"  as  used  in 
snch  statute,  may  Include  persons  over  the 
age  of  21  years.  Galveston,  H.  ft  San  An- 
tonio By.  Co.  T.  Kntac  72  Tex.  643, 11  S.  W. 
127. 

It  is  nnnecessary  to  farther  cite  authori- 
ties to  show  that  the  right  of  recovery  in  an 
action  by  children  for  the  wrongful  death  of 
their  father  is  not  confined  to  pecuniary  loss 
sustained  during  their  minority,  but  may 
continue  after  such  children  reached  their 
majority,  as  it  is,  in  effect,  directly  so'  held 
by  this  conrt  on  rehearing,  in  Atchison,  T. 
&  S.  F.  Ry.  Co.  V.  Eldridge,  41  OkL  463,  130 
Pac.  254.  See,  also,  Shawnee  Gas  &  Elec. 
Co.  V.  Motesenbocker,  41  OkL  464,  188  Pac. 
790. 

In  an  action,  under  said  section  5281,  sa- 
pra,  by  the  children  of  a  deceased,  the  cor- 
rect measure  of  damages  is  the  pecuniary 
loss,  regardless  of  the  age  of  the  children, 
suffered  by  them  by  reason  of  being  de- 
prived by  the  death  of  their  father  of  an 
expectancy  of  pecuniary  benefits,  to  be  de- 
termined by  the  age,  physical  condition,  oc- 
cupation, earning  capacity,  habits,  and  the 
use  made  by  deceased  of  his  earnings.  Big 
Jack  Min.  Co.  v.  Parkinson,  41  OkL  125,  137 
Pac.  67^ ;  Oklahoma  Gas  &  Elec.  Co.  v.  Luk- 
ert,  16  OkL  397,  84  Paa  1076 ;  Western  Union 
TeL  Co.  V.  ilcGUl,  67  Fed.  699,  6  C.  C.  A.  521, 
21  L.  B.  A.  818;  Bartlett  v.  Chicago,  B.  I.  & 
P.  By.  Co.,  21  Okl.  415,  96  Pac.  468. 

As  said  Oklahoma  Engineering  Company, 
under  the  provisions  of  the  contract  entered 
into  by  it  with  the  town  of  Salllsaw,  was  not 
an  Independent  contractor,  but  the  servant  and 
agent  of  said  town,  said  town  Is  liable  for 
the  negligent  acts  of  said  company  as  Its 
agent,  within  the  scope  of  its  authority. 
Chas.  T.  Derr  Const  Co.  v.  Gelruth,  supra; 
Muskogee  Elec.  Trac.  Co.  ▼.  Hairel  et  aL, 
supra. 

This  case  should  be  reversed  and  remanded. 

PER  CURIAM.    Adopted  in  whole.  . 


WILSON  et  al.  v.  JONES.     (No.  4668.) 

(Supreme  Court  of  Oklahoma.    Dec.  21,  1915. 

Behearing  Denied  Feb.  8,  1916.) 

(Bvllahu*  Iv  the  Court.) 

1.  Appeal  and  Ebbob  €=»323-^oikt  JtrDo- 

MENT— Case-Made— Necesbaet  Pabties. 

Where  a  joint  judgment  has  been  rendered 

against  two  defendants,  only  one  of  whom  filed 

a  motion  for  a  new  trial,  but  both  join  in  a  pe- 
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tidon  In  error  in  this  court,  there  ia  a  want  of 
neceaaary  parties  in  order  to  treat  the  record 
as  a  case-made,  as  the  proper  foundation  tor  an 
appeal  by  case-made  was  not  laid  in  the  lower 
court. 

[Ed.  Kote. — ^Tor  other  cases,  see  Appeal  and 
Error,  Cent  Die.  {|  1796,  1788-1806;  Dec. 
Die.  «=>323.] 

2.  Pleadino   «=>35&— Depabtttbb— Mods   or 
Objection— MoTioK  fob  Jfdoment. 

Treating  the  record  as  a  transcript,  thft 
only  question  attempted  to  be  raised  is  that  of 
a  departure  in  the  pleadings,  and  as  the  objec- 
tion to  the  pleadings  on  the  ground  of  a  depar- 
ture is  made  by  a  motion  for  judgment  on  the 
pleading,  and  not  by  a  motion  to  strike,  the 
same  does  not  present  error  to  otitis  court. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  ||  U02-1110;  Dec.  Dig.  «=>355.] 

Commissioners'  Opinion,  Division  No.  8. 
Error  from  District  Court,  Wagoner  County; 
R.  C.  Allen,  Judge. 

Action  by  George  Jones  against  Isaac  N. 
Baii^y  and  others.  Judgment  for  plaintiff, 
and  the  defendants  Bailey  and  Wilson  bring 
error.    Affirmed. 

^  EL  O.  WUson,  of  Tulsa,  for  plaintiffs  In  ei^ 
ror.  Bailey,  Wyand  &  Moon,  of  Muskogee, 
and  Watts  k  Molony,  of  Wagoner,  for  de- 
fendant In  error. 

RITTENHOUBB,  C.  The  Judgment  In  this 
case,  in  part,  is  as  follows: 

"It  is  further  considered,  ordered,  and  adjudg- 
ed that  the  plaintiff  have  judgment  against  the 
defendant  Isaac  N.  Bailey  and  defendant  E.  O. 
Wilson  for  the  sum  of  $675  and  interest  there- 
on, *  *  *  which  the  court  finds  to  be  tiie 
sum  of  $946.  That  on  and  after  the  expiration 
of  six  months    *    *    *    issue  an  order  of  sale 

*  *  *  the  proceeds  arising  therefrom,  be  paid 
as  follows:  First,  the  sum  of  $146.87  to  F.  W. 
Casner  taxes  paid  by  him ;  *  •  •  second,  the 
unpaid  costs  of  tHis  action ;  third,  amount  found 
due  F.  W.  Casner,  to  wit,  the  sum  of  $1,277, 

*  *  *  and  the  residue,  if  any,  to  the  amount 
of  $946,    •    ♦    *    be  paid  to  plaintiff.    *    •    •  •• 

The  decree  further  provides  that  E.  O.  Wil- 
son, Isaac  N.  Bailey,  and  LiUie  E.  Bailey  are 
forever  barred  and  foreclosed  from  all  right, 
title,  estate,  interest,  or  equity  of  redemption 
in  or  to  the  property  In  controversy.  A  mo- 
tion has  been  filed  to  dismiss  this  appeal,  for 
the  reason  that  this  Is  a  joint  Judgment,  and 
that  the  defendant  Bailey  is  a  necessary  par- 
ty to  the  appeal. 

[1]  The  Judgment  is  a  Joint  Judgment. 
Isaac  N.  Bailey  did  not  file  a  motion  for  a 
new  trial,  and  the  fact  that  the  petition  in 
error  purports  to  be  in  the  name  of  both  of 
the  defendants  in  no  wise  cnres  the  neglect 
to  piopetij  lay  the  foundation  for  appeal  in 
the  lower  court  Bowles  et  aL  v.  Cooney  et 
aL,  146  Pae.  221. 

[2]  The  record  is  sufficient,  however,  to  he 
treated  as  a  transcript,  and  it  Is  Insisted  that 
there  was  filed  in  the  case  three  petitions, 
and  that  the  last-amended  petition  was  a 
palpable  departure  from  the  two  previous  pe- 
titions, which  alleged  that  the  defendant  In 
error  sold  and  conveyed  the  land  In  ques-l 


tion  to  plaintiff  in  error  Bailey,  and  tliat 
Bailey  procured  the  al>8tract  thereto^  and 
that  the  sale  and  conveyance  was  by  war- 
ranty deed,  and  that  Bailey  was  to  pay  for 
the  land  In  the  future  upon  a  satisfactory 
showing  of  an  abstract  to  I)e  made  in  the  fu- 
ture; while  the  last-amended  petition  alleges 
the  terms  of  an  oral  contract  to  sell  real  es- 
tate and  deliver  a  deed  only  upon  tlie  pay- 
ment of  the  purchase  price  agreed  upon,  thus 
insisting  tliat  the  latter  petition  ccmtradlcts 
the  previous  verified  petitions.  In  this,  that 
Jones  did  not  seH  and  convey  to  Bailey  by 
warranty  deed  the  land  in  question  on  the 
date  on  which  the  oral  contract  to  sell  is  al- 
leged to  have  been  entered  into.  And  in  sup- 
port of  this  contention  plaintiff  in  error  hu 
cited  Johnson  v.  Bank,  09  Kan.  250,  52  Pac. 
860;  Bank  v.  Woodruff,  14  N.  M.  602,  94  Pac 
957;  Nugent  v.  Powell,  4  Wya  173,  33  Pac. 
23,  20  L.  R.  A.  199,  S2  Am.  St  Rep.  17;  My- 
ers T.  Presbyterian  Church,  11  OkL  544,  69 
Pac.  874.  We  do  not  think  that  the  error 
complained  of  lias  been  properly  presented 
to  this  ooart  A  motion  for  Judgment  on  the 
pleading  was  filed  and  overruled  by  the  oooit, 
and  the  plaintiff  in  error  attempts  to  raise 
the  question  of  a  departure  In  the  pleadings 
under  his  motion  for  Judgment  on  the  plead- 
ings. It  was  held  in  Merchants'  &  Planters' 
Ins.  Ca  T.  Marsh,  84  OkL  463,  125  Pac.  UOO, 
that: 

"An  objection  to  a  pleading  on  the  ground  of 
a  departure  must,  in  this  jurisdiction,  be  rsised 
by  a  motion  to  strike.  It  cannot  be  raised  by 
demurrer,  or  by  an  objection  to  the  introductioo 
of  evidence." 

And  in  the  case  of  St  Paul  Fire  &  Marine 
Ins.  Co.  V.  Mountain  Park  Stock  Farm  Co.. 
23  Okl.  79,  99  Pac.  647,  wherein  it  was  held 
that  there  was  a  departure  in  the  pleadings, 
but  that  the  question  of  a  departure  could 
not  be  raised  by  an  objection  to  the  introdnc- 
tton  of  evidence  under  the  pleadings,  and  that 
the  defendant  waived  the  defect  by  failing 
to  move  to  strike  the  reply  and  going  to  trial 
on  the  issues  thus  raised.  In  the  instant 
case,  the  question  of  departure  in  the  plead- 
ings was  attempted  to  be  raised  by  a  motion 
for  Judgment  on  the  pleadings;  this  motion 
is  a  plea  in  the  nature  of  a  demurrer,  and 
admits,  for  its  purpose,  the  truth  of  till  the 
facts,  which  are  well  pleaded  by  the  oppo- 
site party.  O.  B.  Sharp  Lbr.  Co.  ▼.  Kansas 
Ice  Co.  et  aL,  42  Okl.  688,  142  Pac.  1010. 

We  therefore  conclude  that  the  failure  to 
file  a  motion  for  a  new  trial  by  the  oidefend- 
ant  Isaac  N.  Bailey,  precludes  this  ctuit 
from  examining  the  errors  alleged  to  hare 
occurred  during  the  trial;  and  treating  the 
record  as  a  transcript  the  question  of  a  de- 
parture in  the  pleadings  not  having  been 
raised  by  motion  to  strike,  that  question  Is 
not  presented  for  our  review. 

The  cause  should  therefore  be  affirmed. 

PE3t  CURIAM.    Adopted  in  whole. 
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HAHRA  et  aL  r.  FITZPATBIOK  et  al. 
(No.  6869.) 

(Supreme  Ciourt  of  Oklahoma.    Jan.  IS,  181&) 

(Svllaltu  by  tk*  Court.) 

1.  Apfkaxanck  ®=»10  —  Okhbbai,  Apfbab- 

ARCB— OVKBRULINO  OV  SPKCIAI.  APFBABAMCB 

— ^Waives  or  Ebsor. 

After  a  special  appearance,  objecting  to  the 
Jurisdiction  of  the  court  over  the  persona  of 
defendants  has  been  oveituled,  defendants,  by 
filing  an  anawer  alleging  that  they  have  been 
damaged  by  the  granting  of  a  temporary  in- 
junction, and  praying  judgment  against  plain- 
tiffs for  the  amount  of  such  damages,  enter  a 
general  appearance  and  waive  any  error  hi  over- 
ruling such  special  appearance. 

[Kd.  Note.— For  other  casea,  see  Appearance, 
Cfflit  Dig.  li  S3,  64;   DecTSg.  •=»10i] 

2.  New  Tkial  «s»110— Powbb  to  Osart— Mo- 
noK. 

It  does  not  constitute  error  for  a  trial  court 
at  the  same  term  at  which  judgment  is  entered 
to  grant  a  new  trial  on  its  own  motion. 

[Ed.  Note.— For  other  casea,  see  New  TtitiL 
Cent.  Dig-  I  231 ;   Dec.  Dig.  <&=>U0.] 

8.  HOUXBTXAD    «=>96— BSZEICPTIOR— POBOHABE 
MORKT. 

Under  the  provisions  of  sections  2  and  8, 
art.  12,  Constitution,  and  section  3346,  Bev. 
Daws  1910,  the  puninasers  have  no  homestead 
exemption  a^inst  levy  and  sale  under  execution 
to  satisfy  a  judgment  for  a  part  of  the  purchase 
price  of  the  tract  of  land  in  which  the  exemp- 
tion is  claimed,  even  though  the  vendor  may 
have  lost  or  waived  his  vendor's  lien  upon  such 
land. 

[Ed.  Note.— For  other  cases,  see  Homestead, 
Cent  Dig.  H  147-163;   Dec.  Dig.  <8=>96.] 

4.  Husband  and  Wife  ®s»14— Cokvetamcb 

TO  Husband  and  Win. 

Where  a  tract  of  land  has  been  conveyed 
in  fee  to  husband  and  wife,  the  conveyance  in- 
dicating no  intent  to  create  an  estate  in  joint 
tenancy,  they  hold  as  tenants  in  common. 

[Ed.  Note. — For  other  cases,  see  Husband  and 
Wife,  Cent.  Dig.  8S  71-86,  88,  88;  Dec.  Dig. 
^^14.] 

6.  HOMXSIKAD    9=s>96— ESEITPTION— PUECHASK 

Monet— Husband  and  Wins— Tenants  in 
Common. 

Where  the  vendor  of  a  tract  of  land  con- 
veyed by  him  to  husband  and  wife  as  tenants 
in  common  has  judgment  for  the  balance  unpaid 
of  the  purchase  price  against  the  husband  alone, 
neither  the  husband  nor  the  wife  can  claim  a 
homestead  exemption  in  such  land  to  prevent  the 
levying  upon  and  sale  under  execution  of  the 
interest  of  the  husband  in  said  land  to  satisfy 
•nch  judgment 

[Ed.  Note.— For  other  cases,  see  Homestead, 
Cent  Dig.  M  147-153;    Dec.  Dig.  e=>9Q.} 

Commissioners'  Opinion,  Division  Na  1. 
Brror  from  District  Court,  Pottawatomie 
Conn^;  Chas.  B.  Wilson,  Jr.,  Judge. 

Action  by  Joseph  E.  Fltzpatrick  and  others 
against  H.  J.  Hamra  and  others.  Judgment 
for  plaintiffs,  and  defendants  bring  error. 
Beversed,  with  directions. 

McDougal,  Lytle  &  Allen,  of  Sapnlpa  (Bob- 
ert  Wheeler,  of  Tecumseta,  of  counsel),  for 
plaintiffs  In  error.  P.  O.  Cassidy  and  B.  D. 
Beasor,  both  of  Shawnee,  for  defendants  In 
error. 


SUMMONS,  C.  This  action  was  commenc- 
ed in  the  district  court  of  Pottawatomie 
connty  by  the  defendants  in  error,  hereinaft- 
er styled  the  plaintiffs,  to, restrain  the  plain- 
tiffs In  error,  hen^inafter  styled  the  defend- 
ants, from  selling  certain  real  estate  in  Ok- 
lahoma county  tinder  an  execution  issued  out 
of  the  district  court  of  Pottawatomie  county 
upon  a  judgment  in  favor  of  the  defendant 
Hamra  and  against  the  plaintiff  Joseph  E. 
Fltzpatrick.  The  defendants  filed  a  special 
appearance,  objecting  to  the  Jurisdiction  of 
the  district  court  of  Pottawatomie  county 
over  their  persons,  and  over  the  subject-mat- 
ter of  the  action,  which  being  overruled,  they 
excepted,  and  answered  the  petition  of  the 
plaintiffs  setting  up  facts  to  defeat  plaintiffs' 
recovery  and  also  setting  up  a  claim  for  dam- 
ages against  the  plaintiffs  In  the  sum  of  $402.- 
60  because  of  the  wrongful  issuing  of  a  tempo- 
rary Injunction  In  the  case,  and  praying  judg- 
ment against  the  plaintiffs  for  that  sum.  The 
plaintiffs  replied  to  this  answer.  The  cause 
was  tried  to  the  court,  resulting  in  a  judg- 
ment finding  that  the  judgment  the  execution 
of  which  was  sought  to  be  restrained  was  for 
a  part  of  the  purchase  price  of  the  tract  of 
land  In  'Oklahoma  county,  that  said  tract  of 
land  was  the  homestead  of  plaintiffs,  and  ex- 
empt from  levy  and  sale  under  the  judgment 
recovered  by  the  defendant  Hamra,  and 
granting  plaintiffs  a  perpetual  Injunction 
against  the  defendants  restraining  them  from 
levying  upon  or  selling  the  said  tract  of 
land  to  satisfy  the  Judgment  of  defendant 
Hamra.  The  defendants  in  due  time  filed 
their  motion  for  new  trial,  to  the  overruling 
of  which  they  excepted,  and  appeal  to  this 
court 

[1]  The  first  assignment  of  error  urged  by 
defendants  complains  of  the  overruling  of 
their  special  appearance.  Whatever  error 
there  may  have  been  In  the  overruling  of 
this  special  appearance  has  been  waived  by 
the  defendants.  The  action  of  injunction  be- 
ing a  transitory  action,  defendants  could  not 
object  to  the  court's  jurisdiction  of  the  sub- 
ject-matter of  the  action  and  their  special 
appearance  could  only  go  to  the  jurisdiction 
of  the  trial  court  over  their  persons. 
When  the  defendants  sought  to  counterclaim 
against  the  plaintiffs  for  damages  because 
of  the  issuing  of  a  temporary  injunction,  as 
they  did  In  their  answer,  they  submitted 
themselves  to  the  Jurisdiction  of  the  court, 
and  waived  any  error  the  court  may  have 
committed  in  overruling  their  special  appear- 
ance. Austin  Manufacturing  Co.  T.  Hunter, 
16  OBL  86,  86  Pac.  293;  Wm.  Cameron  & 
Ca  y.  Consolidated  School  District,  44  Okl. 
6T,  143  Pac.  182 ;  Commonwealth  Cotton  Oil 
Co.  V.  Hudson  (No.  6483),  166  Pa&  677,  not 
yet  ofllclally  reported. 

[2]  It  seems  that  there  had  been  a  for- 
mer Judgment  in  this  cause  rendered,  and 
that  the  trial  court  on  its  own  motion  grant- 
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ed  plaintiffs  a  new  trial  at  tbe  same  term  of 
court  at  which  such  judgment  was  rendered. 
The  defendants  assign  this  ruling  of  the 
court  as  error  upon  the  authority  of  Long  v. 
Board  of  County  Commissioners,  5  Okl.  128, 
47  Pae.  1063.  The  holding  of  the  territorial 
Supreme  Court  in  that  case  as  to  the  grant- 
ing of  a  new  trial  by  the  court  upon  its  own 
motion  during  the  term  has  been  expressly 
overruled  by  this  court  In  the  case  of  Todd 
V.  Orr,  44  OM.  459,  145  Paa  393.'  So  the 
trial  court  committed  no  reversible  error  in 
granting  the  new  trial  of  which  defendants 
compllaln. 

[3]  The  only  remaining  assignment  of  er- 
ror presents  the  most  serious  question  in  this 
case,  which  la  whether  the  tract  of  land  in 
Oklahoma  county  being  occupied  by  plain- 
tiffs as  their  homestead  was  exempt  from 
levy  and  sale  under  execution  upon  the  Judg- 
ment of  defendant  Hamra  against  the  plain- 
tiff Joseph  E.  Fitzpatrick ;  it  being  admitted 
that  such  Judgment  was  for  a  part  of  the 
purchase  price  of  said  tract  of  land.  Section 
2,  art  12,  of  onr  Constitution  provides : 

"The*  homestead  of  a  family  shall  be  and  is 
hereby  protected  from  forced  sale  for  the  pay- 
ment of  debts,  except  for  tbe  purchase  money 
therefor  or  a  part  of  such  purchase  money." 

Section  3,  art  12,  of  the  Constitation  say  a: 
"Provided,  that  no  property  shall  be  exempt 
for  any  part  of  the  purchase  price  while  the 
same  or  any  part  thereof,  remains  in  the  pos- 
session of  the  original  vendee,  or  in  possession 
of  any  purchaser  from  such  vendee,  with  no- 
tice." 

Section  3346,  R.  I*  1910,  provides: 

"The*  exemption  of  the  homestead  provided  for 

in  this  chapter  shall  not  apply  where  the  debt 

is  due:    First,  for  the  purchase  money  of  such 

homestead  or  a  part  of  such  purchase  money." 

It  Is  contended  by  the  defendants  that  un- 
der the  constitutional  and  statutory  provi- 
sions above  quoted  tbe  plaintiffs  had  no 
homestead  exemption  in  tbe  tract  of  land 
against  the  Judgment  of  the  defendant  Ham- 
ra. On  the  other  hand,  the  plaintiffs  contend 
that  the  homestead  is  exempt  as  to  the  Judg- 
ment for  the  reason  that  at  the  time  the  de- 
fendant Hamra  conveyed  the  tract  of  land 
to  plaintiffs  he  waived  his  vendor's  lien  for 
the  unpaid  purchase  money  by  taking  other 
security  therefor,  and  for  the  further  rea- 
son that  the  title  to  the  tract  of  land  was 
conveyed  to  plaintiffs,  who  are  husband  and 
wife,  and  stands  In  the  names  of  both  of 
them,  and  that  therefore  it  cannot  be  sold 
while  occoipied  by  them  as  a  homestead  to 
satisfy  the  Judgment  against  the  plaintiff 
Joseph  Vj.  Fitzpatrick. 

We  have  examined  the  authorities  cited  In 
the  briefs  of  counsel  for  both  plaintiffs  and 
defendants,  and  have  made  some  Investiga- 
tion into  other  authorities,  and  from  the 
view  we  take  of  the  case  it  Is  unnecessary 
to  determine  whether  or  not  the  defendant 
Hamra  tad  waived  bis  vendor's  lien  upon 
the  tract  of  land  sought  to  be  sold  by  him 
upon  execution.    The  homestead  exemption 


provisions  of  most  of  the  states  contain  the 
same  exception  as  to  the  purchase  price  or 
any  part  thereof  of  tbe  homestead;  and  it 
seems  that  the  overwhelming  weight  of  au- 
thority is  to  the  effect  that  the  homestead 
exemption  does  not  apply  as  to  a  Judgment 
for  the  purchase  price  thereof,  or  any  part 
thereof,  independently  of  any  question  as  to 
the  right  of  the  holder  of  the  Judgment  to 
a  vendor's  lien  upon  the  land.  In  the  case  of 
Oreer  v.  Oldliam,  10  Ky.  Law  Bep.  889.  IX 
S.  W,  73,  the  Court  of  Appeals  of  Kentucky 
says: 

"A  vendee  in  part  payment  of  the  purchase 
money,  executed  his  note  to  a  creditor  of  the 
vendor.  Held  that,  while  the  holder  of  that 
note  is  not  entitled  to  a  lien,  yet  as  it  was  exe- 
cuted for  a  part  of  the  purdiase  money,  the 
vendee  cannot  claim  a  homestead  as  against  it" 

In  Boone  Gountar  Bank  v.  Hensley,  62  Ark. 
398,  36  S.  W.  U04,  the  Supreme  Court  of 
Arkansas  says: 

"The  Constitution  of  this  state  ordains:  The 
homestead  of  any  resident  of  this  state,  who  is 
married  or  the  head  of  a  family,  shall  not  be 
subject  to  the  lien  of  any  judgment  or  decree  of 
any  court  or  to  sale  under  execution,  or  other 
process  thereon,  except  such  as  may  be  rendered 
for  the  purchase  money,  or  for  specific  liens,* 
etc.  Const  art  9,  {  3.  The  statutes  do  not 
eularjje  or  change  the  exemptions  allowed  by  the 
Constitution,  but  provide  bow  they  may  be 
claimed.  The  Constitution  determines  what  the 
exemptions  of  a  debtor,  including  the  homestead, 
shall  be.  When  he  clalma  its  benefibu  he  must 
take  them  subject  to  its  exceptions.  In  the  ex- 
ceptions there  are  no  exemptions. 

"The  Constitution,  in  providing  that  home- 
steads shall  not  be  exempt  from  sales  for  the 
{mrcbase  money,  does  not  undertake  to  create 
iens,  but  to  deny  to  the  debtor  the  right  to  hold 
his  homestead  exempt  from  sale  under  execu- 
tions Issued  on  juogments  for  the  purchase 
money  which  he  owes  for  the  same,  and  to  sub- 
ject it  to  sale  in  sncb  cases.  No  man  has  a  ri^t 
to  hold  property  for  which  lie  is  owing  hn 
creditor  in  any  such  manner.  No  such  dis- 
honesty is  tolerated  by  the  Constitution.  Eim- 
ble  V.  Eeworthy,  6  111.  App.  517:  Williams  r. 
Jones,  100  IlL  302  ;•  Bush  v.  Scott  76  IlL 
524;  Smith  v.  High,  85  N.  C.  93;  Pox  t. 
Brooks,  88  N.  C.  234 ;  Hoskins  v.  Wall,  77  N. 
C.  249 ;    Whitaker  v.  Elliott  73  N.  a  188." 

In  tbe  case  of  Bentley  v.  Jordan,  71  T&m. 
(3  Lea)  353,  the  Supreme  Court  of  Tennessee 
says: 

"The  Constitution  of  1870  provides  as  fol- 
lows: 'A  homestead  in  possession  of  each  head 
of  a  family,  and  the  improvements  thereon,  to 
the  value  in  all  of  $1,000.00,  shall  be  exempt 
from  sale  under  legal  process  during  the  life  of 
such  bead  of  a  faJmUy,  to  inure  to  the  benefit 
of  the  widow,  and  shall  be  exempt  during  the 
minority  of  their  children  occupymg  the  same. 
This  exemption  shall  not  .operate  against  public 
taxes,  nor  debts  contracted  for  the  purchase 
money  of  such  homesteads,  or  improvements 
thereon.*    •    •    •    Article  11,  §  11. 

"Under  these  provisions  it  is  obvious  that  the 
homestead  is  not  exempt  from  sale  'for  tbe  sat- 
isfaction of  any  debt  or  liability  contracted  for 
its  purchase.'  It  may  be  sold  by  execution  is- 
sued on  a  judgment  recovered  on  such  a  debt 
or  otherwise  subjected  by  legal  process.  •  •  • 
The  creditor  proceeds,  not  by  virtue  of  the  ven- 
dor's lien,  which  is  only  enforceable  in  equity, 
and  may  be  lost  by  waiver,  but  by  virtue  of  fhe 
general  right  of  a  creditor  to  subject  his  debtor's 
property  by  'legal  process';  the  homestead  ttx- 
emption  not  applying  to  such  a  debt" 
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In  Williams  t.  Jones,  100  lU.  362,  the  Sa- 
preme  Court  of  Illinois  says: 

"Counsel  for  Jonea  contend  that  the  object 
of  this  limitation  of  the  homestead  exemption 
was  merely  'to  protect  the  vendor's  lien,'  and 
hence  insist  that,  the  vendor's  lien  being  waived 
by  taking  personal  security  on  the  original 
notes,  the  protection  of  the  statute  is  lost. 
There  is  no  ground  for  saying  the  limitation  in 
the  statute  .was  intended  merely  to  protect  the 
vendor's  lien.    It  is  not  so  limited  by  its  words." 

In  Reynolds  v.  Williams  (Ky.)  4  S.  W. 
178,  It  is  held  by  the  Court  of  Appeals  of 
Koitucky  that: 

"Under  Gen.  St  Ky.  c.  88,  art  13,  I  9,  the 
debtor  haf  no  right  of  homestead  in  land  as 
against  the  vendors  claim  for  the  purchase  mon- 
ey; and,  although  the  vendor  npon  the  sale  of 
the  land  waives  his  lien  for  the  purchase  money, 
he  can,  jn  a  suit  On  the  purchase-money  note, 
levy  his  execution  on  the  land."  Lane  v.  Col- 
lier, 46  Ga.  580;  McElmurray  v.  Blue  &  Stew- 
art, 91  Ga.  509,  18  S.  B.  313;  Carpenter's  Ex- 
ecutor V.  Kearns,  4  Ky.  Law  Hep.  825 ;  Brown 
▼.  Ennis,  69  Ark.  123,  61  S.  W.  379,  86  Am. 
St  Rep.  171,  at  page  l75;  Greeno  v.  Barnard, 
18  Kan.  521;  Waples  on  Homestead  and  Bx- 
emptions,  pp.  333  to  337. 

In  fact,  we  have  been  able  to  find  no  case 
boldlng  that  the  exception  to  the  homestead 
exemption,  making  it  Inapplicable  to  Judg- 
ments for  the  purchase  price,  or  a  part  tliere- 
ot,  Is  dependent  upon  the  question  of  wheth- 
er or  not  the  vendor  has  a  lien  for  such  pur- 
chase price,  except  the  opinions  of  the  Su- 
preme Court  of  California  construing  the 
bomestead  law  of  California,  which  makes 
the  exception  applicable  to  vendor's  liens 
alona  We  therefore  conclude  that  the  home- 
stead exemption  does  not  exist  as  against  a 
Judgment  for  purchase  money  of  the  home- 
stead claimed. 

[4]  We  then  come  to  the  consideration  of 
the  effect  of  the  title  to  this  tract  of  land 
being  vested  in  the  husband  and  the  wife. 
In  the  case  of  Gooch  v.  Gooch,  38  Okl.  300, 
133  Paa  242,  47  U  R.  A.  (N.  S.)  480,  this 
court  holds  that  the  homestead  may  consist 
of  more  than  one  tract  of  land,  and  may  be 
owned  by  either  the  hnsbaod  or  by  the  wife, 
or  by  both  Jointly ;  so  that  the  plaintiffs  were 
entitled  to  hold  the  tract  of  land  held  by 
them  as  tenants  In  common  as  their  home- 
stead. It  has  been  held  In  this  Jurisdiction 
that  the  common-law  estate  of  tenancy  by 
the  entirety  Is  not  applicable  to  the  condi- 
tions In  Oklahoma,  and  does  not  obtain  here, 
and  that  a  conveyance  to  husband  and  wife 
which  indicates  no  Intent  to  grant  an  estate 
in  Joint  tenancy  conveyed  to  each  an  undivid- 
ed one-half  Interest  In  the  land  conveyed  as 
tenants  in  common.  HeMe  v.  Hoover,  U 
OkL  687,  69  Pac.  958. 

[6]  Does  the  fact  that  the  defendant  Ham- 
ra  conveyed  this  tract  of  land  to  the  plain- 
tiffs as  tenants  in  «Mnmon,  taking  only  the 
obligation  of  the  husband  for  the  purchase 
price,  preclude  him  from  levying  upon  the 
land  and  selling  the  same  under  execution 
to  satisfy  a  Judgment  recovered  against  the 


husband  upon  the  obligation  for  such  pur- 
chase price?  The  provisions  of  our  Consti- 
tution being  identical,  in  substance,  with  the 
constitutional  provisions  of  the  states  the 
opinions  of  whose  courts  of  last  resort  we 
have  above  quoted  as  to  homestead  exemp- 
tions, and  the  exceptions  thereto,  we  have 
reached  the  conclusion,  following  the  reason- 
ing given  by  the  courts  in  those  opinions, 
that  as  to  a  purchase  money  Judgment  the 
bomestead  exemption  is  inoperative.  In  oth- 
er words,  as  to  such  a  Judgment  there  is  no 
homestead  exemption,  and  the  homestead 
character  is  not  impressed  on  the  land,  lliat 
being  true,  neither  of  the  plaintiffs  tn  this 
case,  It  being  conceded  that  the  Judgment 
sought  to  be  enforced  is  for  the  purchase 
money  of  the  land  sought  to  be  claimed  as 
exempt,  can  set  up  a  homestead  exemption  as 
against  It  It  therefore  follows  that  the  Judg- 
ment creditor  In  this  case  had  a  right  to  levy 
upon  and  sell  under  execution  the  Interest 
of  the  Judgment  debtor  In  the  land  sought 
to  be  levied  upon  and  sold,  free  from  any 
claim  of  homestead  exemption.  To  hold  that, 
because  the  veudor  had  conveyed  the  land  to 
the  husband  and  wife,  taking  only  the  obli- 
gation of  the  husband  for  the  purchase  mon- 
ey, either  the  husband  or  wife,  or  both,  could 
claim  the  land  purchased  as  a  homestead, 
would  be  to  defeat  the  constitutional  excep- 
tion as  well  as  the  plain  provision  of  the 
statutes  that  the  exemption  of  the  homestead 
shall  not  apply  where  the  debt  is  due  for  the 
purchase  money  or  a  part  thereof. 

We  therefore  conclude  that  the  trial  court 
erred  In  granting  the  perpetual  injunction 
restraining  defendants  from  levying  upon 
and  selling  under  execution  the  Interest  of 
the  plaintiff  Joseph  E.  Fltzpatrlck  in  the 
lands  claimed  as  a  homestead. 

The  Judgment  of  the  trial  court  should 
therefore  be  reversed  and  remanded,  with 
directions  to  dissolve  the  Injunction  so  far 
as  the  same  restrains  defendants  from  levy- 
ing upon  and  selling  the  undivided  one-half 
Interest  of  plaintiff  Joseph  E.  Fltzpatrlck 
in  said  tract  of  land  under  execution  upon 
the  Judgment  against  Um. 

PER  CURIAM.    Adopted  In  whola 


(66  Okl.  SS6) 
CHICAGO,  B.  I.  &  P.  RT.  00.  v.  NAGLB. 
(No.  6007.) 

(Supreme  Court  of  Oklahoma.     Jan.  11,  1916. 
Rehearing  Denied  Feb.  8,  1916.) 

(BvUahu*  ly  th«  Court.) 

1.  Master  and  Sebvant  «=»265— Injubt  to 

Servant — Neoligencb — Pboof. 

The  mere  fact  that  the  servant  received  in- 
jury does  not  establish,  even  prima  facie,  the 
negligence  or  breach  of  duty  of  the  master. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  §§  877-908,  955;  Dec.  Dig. 
<S=>285.i 
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2.  Masteb  and  Sebvant  ^=>205— Iwjtjbt  to 

Servant— Negugencb—Pkoof. 

Willie  in  the  case  of  a  passenger  the  fact 
of  an  accident  carries  with  it  a  presumption 
of  negligence  on  the  part  of  the  common  carrier, 
a  presumption  which  in  the  absence  of  some  ex- 
planation or  proof  to  the  contrary  is  sufficient 
to  sustain  a  Terdict  against  it,  for  there  is  prima 
facie  a  breach  of  its  contract  to  carry  safely; 
a  different  rale  obtains  as  to  an  employ^.  The 
fact  of  accident  carries  with  it  no  presumption 
of  negligence  on  the  part  of  the  employer,  and 
it  is  an  affirmative  fact  for  the  injured  employ^ 
to  establish  that  the  employer  has  been  gnilty 
of  negligence. 

[Ed.  Note.— JBV>r  other  cases,  see  Master  and 
Servant,  Cent  Dig.  8{  877-808,  955;  Dec  Di«. 
«=>265J 

5.  Masteb  and  Servant  €=990— Nbougenck 
OF  Mastkb— What  Cowbtitutks— Dktbbio- 

HATION. 

Whether  oD*  not  a  defendant  is  guilty  of 
negligence  depends  upon  the  question  whether 
he  exercised  reasonable  care  under  the  clrcnm- 
stances  existing  at  tiie  time:  not  whetlier  he 
had  done  everything  which  it  was  possible  to 
do  in  the  light  of  every  possible  danger  that 
might  arise. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {  139;   Dec.  Dig.  «=>90. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Negligence.] 

4.  Mastkb  and  Servant  «=>278— Irjttkt  to 

Sbbvant— Neouoence— Pboof. 

Negligence  must  be  shown  by  evidence. 
Proof  or  injury  is  not  proof  of  negligence.  The 
evidence,  to  justify  a  finding  of  negligence,  must 
show  a  breach  of  duty  on  the  part  of  the  defend- 
ant, such  that  a  reasonable  person  should  have 
foreseen  would  as  a  natural  Consequence  cause 
an  in;iury ;  not  necessarily  would  probably  cause 
an  injury  in  the  sense  of  more  likely  to  cause  an 
injury  than  not,  but  the  likelihood  must  be 
such  that  a  reasonable  person  could  foresee 
that  injury  would  result  in  the  ordinary  course 
of  things— that  injury  was  one  of  the  probable 
results  and  likely  to  happen.  A  mere  possibil- 
ity of  the  injury  is  not  sufficient  where  a  rea- 
sonable man  would  not  consider  injury  likely  to 
result  from  the  act  as  one  of  its  ordinary  and 
probable  results.  '  • 

(Ed.  Note.— For  other  cases,  see  Master  and 
Servant.  Cent  Dig.  8|"954,  966-958,  960-968, 
971,  97i,  977;    Dec.  Dig.  <8=»27a] 

B.  Neolioencb  «=»1— What  Constttittks. 

Negligence  is  the  failure  to  do  what  a  rea- 
sonable and  prudent  person  would  ordinarily 
have  done  nnder  the  circumstances,  or  doing 
what  such  a  person  would  not  have  done. 

[Ed.  Note. — For  other  cases,  see  Negligence, 
Cent  Dig.  {  1;  Dec.  Dig.  <S=1.] 

6.  Master  and   Servant  «=»97— Iwjtjbt  to 
Servant— Accidental  Injuries. 

For  accidental  injuries,  or  such  as  occur 
without  any  act  of  negligence  on  the  part  of  the 
master,  the  master  is  not  liable  to  the  Injured 
servant 

[Ed.  Note.— For  other  cases,  see  Master  and 
Sei-vant  Cent  Dig.  {  163 ;   Dec.  Dig.  €=97.] 

7.  Negugencb   €=95fr— "Proximate   Cause." 

In  order  that  an  act  of  negligence  may  be 
deemed  the  proximate  cause  of  an  injury,  it 
must  be  such  that  a  person  of  ordinary  intel- 
ligence would  have  foreseen  that  the  injury  was 
liable  to  be  produced  in  the  act 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  I  72;    De&  Dig.  e=»59. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Proximate  Causa] 


8.  Negligencx    €=>89— PsoxncATS   CAtjBB— ^ 

DETEBinNATION. 

The  test  of  whether  an  act  was  the  remote 

or  proximate  cause  of  the  injury  complained  of 

is  whether  the  injury  was  one  to  be  anticipated. 

[Ed.  Note. — For  other  cases,  see  Negligence, 

Cent  Dig.  {  72;    Dec.  Dig.  €=959.] 

Commissioners'  Opinion,  Division  Na  4. 
Error  from  County  Court,  Seminole  County : 
A.  S.  Norvell,  Judge. 

Action  by  John  Nagle  against  the  Chicago, 
Rock  Island  ft  Pacific  Railway  Company. 
Judj^ent  for  plaintiff,  and  defendant  brings 
error.    Reversed  and  remanded. 

B.  J.  Roberts,  O.  O.  Blake,  and  W.  H. 
Moore,  all  of  El  Reno,  and  J.  0.  Gamble,  of 
Des  Motnea,  Iowa,  K.  W.  Shartel,  ot  Okla- 
lioma  City,  and  John  W.  WUlmott,  of  We- 
woka,  for  plaintiff  in  error.  H.  I/.'  Harris, 
S.  S.  Orwlg,  and  T.  S.  Cobb,  all  of  Wewoka, 
for  defendant  in  error. 

ROBBERTS,  C.  This  case  comes  from  the 
county  court  of  Seminole  county.  The  par- 
ties herein  will  be  designated  plaintiff  and 
defendant,  the  same  as  below.  One  of  de- 
fendant's freight  trains  was  wrecked  on  its 
road  near  the  town  of  Lima,  on  or  about  the 
Slst  day  of  May,  1913,  and  several  cars  were 
demolished,  and  the  contents  misplaced  and 
scattered  along  the  road  and  right  of  way. 
Plaintiff  was  at  the  time  in  the  employ  of 
defendant  as  a  section  hand,  or  common 
laborer,  and  with  a  large  number  of  other 
onploy^s  was  called  to  clear  the  wreckage. 
While  performing  these  services  in  remoring 
the  dfibrla,  and  changing  freight  from  the 
wrecked  cars  to  other  cars  in  good  conditliHi, 
in  passing  along  the  road  embankment,  he 
slipped  and  fell  Into  a  ditch.  Into  which  some 
of  the  debris  aiid  broken  timbers  of  the 
wrecked  cars  had  been  thrown  by  other  em* 
ploy&i  of  the  company,  and  ^In  falling  stepped 
or  lit  upon  a  nail  protruding  from  a  piece  of 
a  board  in  the  bottom  of  the  ditch,  which  was 
taken  from  one  of  the  wrecked  cans.  The 
plaintiff  details  the  circumstances  under 
which  he  was  injured  as  follows: 

"Q.  Were  you  injured  down  there  in  clearing 
that  wreck?  A.  Yes,  sir;  I  was.  Q.  Wiaat 
were  you  doing  at  the  time  you  were  injured? 
A.  Transferring  hay  from  the  right  of  way  to 
an  empty  box  car.  I  was  loading  the  car.  Q. 
Had  the  hay  been  taken  from  the  wrecked  cars? 
A.  Yes,  sir.  Q.  What  was  the  condition  of  the 
ground  there  with  reference  to  the  covering  of 
hay  on  it?  A.  Well,  sir,  the  wreckage  and  the 
woodwork  of  the  cars  was  scattered  and  covered 
up  with  scattered  hay,  as  some  of  the  wires  on 
the  bales  was  loose  from  the  hay.  Q.  You  had 
been  directed  to  conduct  the  work  of  transfer- 
ring the  hay  there  at  the  wreck,  bad  you  not 
Mr.  Nagle?  A.  The  roadmaster  gave  me  orders. 
Q.  Did  you  sustain  any  injury  as  the  result? 
A.  Yes,  sir;  indeed  I  did,  sir.  Q.  Just  state 
how  it  happened.  A.  Now,  gentlemen,  it  was  on 
the  Slst  night  of  May,  on  Saturday  night.  Q. 
What  were  you  doing  at  the  time  you  were  in- 
jured? A.  Transferring  hay  from  the  right  of 
way  to  an  empty  car,  and  had  come  down  from 
the  dump  with  a  bale  of  hay.  Q.  Did  you  step 
on  something?     A.  Stepped  'on   a  board,   about 
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five  laches  of  a  nail  went  through  my  foot,  and 
I  hollowed  to  some  young  fellow, -and  I  tamed 
loose  of  the  hay.  The  foreman  asked  me  If  I 
could  walk,  and  I  climbed  upon  the  right  of 
way,  and  had  to  keep  my  shoe  off,  and  jnat  left 
the  sock  on,  and  he  gave  me  some  stuff,  ond  put 
a  bandage  on  it  Saturday  night  at  10  o'clock, 
and  it  stayed  on  until  the  following  Tuesday  aft- 
ernoon, when  I  got  to  the  hospital  in  McAles- 
ter.  Q.  John,  did  you  know  that  the  board 
-with  the  nail  nptumed  was  there?  A.  No,  sir; 
1  didn't.  Q.  Yon  didn't  step  on  it,  knowing  it 
waa  there?  A.  No,  sir.  Q.  That  was  the  first 
you  knew  of  it?  A.  Tes,  sir:  the  first  I  knew 
of  it,  sir.  Q.  Was  it  there  that  loose  hay  was 
scattered  around?  A.  Yes,  sir.  Q.  What  was 
the  condition  of  the  ground  around  there  at  the 
time  you  were  injured,  with  reference  to  loose 
hay?  A.  That  was  on  part  of  the  ground  where 
the  loose  hay  was,  and  the  hay  was  the  only 
thing  I  could  see  on  the  ground.  Q.  Were 
these  cars  broken  up  at  the  wreck?  A.  Yea, 
sir.  Q.  And  the  boards  which  came  off  of  them 
scattered?  A.  Yes,  sir;  and  the  ends  of  the 
cars  was  basted  in  order  to  get  the  hay  out. 
Q.  After  the  cars  had  been  moved,  had  the  ends 
been  taken  out  before  you  begun  to  load  the  hay 
into  the  new  cars?  A.  Yes,  sir;  with  the  ex- 
ception of  one,  and  that  car  had  been  burned. 
Q.  Tliat  car  was  burned?  A.  Yes,  sir.  Q. 
You  say  that  the  car  to  which  yoa  were  taking 
and  loading  the  hay  was  moved  so  as  to  be  neai^ 
er  the  car  that  originally  contained  the  hay?  A. 
Tes.  sir.  Q.  Is  that  correct?  A.  Yes,  sir. 
Q.  How  many  trips  had  yoa  made  to  this  car? 
A.  I  can't  say.  When  we  would  get  the  closest 
hay,  we  had  to  move  further,  and  when  we  got 
that  car  full,  we  had  to  go  further  after  the 
rest.  Q.  The  hay  was  partly  broken  np,  wasn't 
it?  A.  The  wires  was,  sir.  Q.  When  you  took 
the  hay  out  of  the  cars,  a  good  many  bales  were 
broken  loose,  were  they  not?  A  Yes,  sir.  Q. 
And  consequently  the  hay  was  scattered  oat? 
A.  Yes,  sir.  Q.  Did  you  notice  this  board?  A. 
No,  sir.  Q.  Did  you  know  it  was  there?  A. 
No,  sir.  Q.  How  large  was  the  base  of  that 
board?  A.  The  edges,  where  the  nail  was,  was 
about  six  inches,  sir.  Q.  It  was  a  large  timber, 
•wtkB  it  not?  A.  Yes,  sir.  Q.  About  how  long 
was  it,  John,  if  you  remember?  A  About  six 
feet  long,  and  broke  in  two.  Q.  Was  that  tim- 
ber a  part  of  the  wredced  car?  A.  Yes,  sir; 
part  of  the  wrecked  car.  Q.  Yon  were  walking 
on  top  of  the  dump,  were  you  not?  A.  Yes,  sir. 
Q.  And  slipped?  A.  Yes,  sir.  Q.  And  fell 
into  the  ditch?  A.  Yes,  sir.  Q.  Struck  the 
nail  in  the  ditch,  didn't  you?  A.  Yes,  sir.  Q. 
How  deep  do  you  estimate  that  ditch  was?  A. 
Setween  four  and  five  feet  from  the  bottom  of 
the  ditch  to  the  top  of  the  bank.  Q.  You  were 
-walking  along,  carrying  a  bale  of  hay?  A.  Yes, 
■ir.  Q.  Was  it  up  at  the  end  of  the  ties?  A.  It 
-was  away  from  the  ties.  Q.  Upon  the  dump, 
then?  A.  Yes,  sir.  Q.  And  there  was  loose 
bay  there?  A.  Yes,  sir.  Q.  And  you  say  you 
slipped?  A.  Yes,  sir;  slipped  off  the  bank  on 
the  loose  hay.  t).  And  down  into  the  ditch?  A. 
"Yes,  sir ;  I  believe  it  was  fonr  feet,  sir,  between 
four  and  five  feet  sir,  my  belief  is,  from  the 
bottom  of  the  ditch  to  the  top  of  the  bank,  sir. 
Q.  Did  yon  fall  directly  on  this  nail  in  your 
attempting  to  get  out  of  the  ditch?  A  No,  sir. 
I  held  there,  for  the  nail  went  through  my  foot. 
Q.  Did  you  land  directly  on  the  nail  when  you 
slipped?  A  The  weight  of  the  bale  of  hay 
and  myself  took  the  nail  directly  through  my 
foot,  sir.  Q.  The  timber  you  stepped  on  was  a 
part  of  the  wrecked  car,  did  you  say  before?  A 
Yes,  sir.  Q.  Was  it  a  part  of  the  car  that  burn- 
ed? A,  Yes,  sir;  and  the  wrecking  crew  didn't 
pick  it  up.  Q.  You  saw  them  bum  it,  did  yoa? 
A.  Yes,  sir." 

At  the  conclusion  of  the  evidence  the  de- 
fendant requested,  with  others,  the  following 


Instructions,  which  were  refused  by  the  court 
and  doly  excepted  to  by  defendant: 

"(3)  One  of  the  duties  which  the  law  ordi- 
narily imposes  upon  the  master  is  to  furnish  the 
servant  with  a  reasonably  safe  place  in  which 
to  work.  But  you  are  instructed  that  this  rule 
of  law  has  its  exceptions,  and  that  such  rule  has 
no  application  in  those  cases  where  the  servant 
is  at  the  time  employed  or  engaged  in  the  work 
of  making  a  dangerous  place  safe,  or  in  the  con- 
duct of  work  under  such  condition  that  the  con- 
dition of  the  place  with  regard  to  safety  changes 
as  the  work  progresses." 

"(4)  The  degree  of  care  which  the  defendant 
company  was  required  to  use  in  the  conduct  of 
its  business  was  what  is  known  as  ordinary 
care;  that  is,  snch  a  degree  of  care  and  dili- 
gence as  the  ordinarily  prudent  and  careful 
man  uses  in  and  about  the  ordinary  affairs  of 
Ufe." 

"(5)  You  are  instructed  that,  in  carrying 
on  the  work  where  the  condition  of  the  place 
la  constantly  changing  as  the  work  goes  on,  the 
rule  that  the  master  must  furnish  to  the  serv- 
ant a  reasonably  safe  place  in  whidi  to  work 
has  no  application ;  and  if  you  find  from  the 
evidence  in  this  case  that  the  work  in  which 
plaintiff  was  engaged  at  the  time  of  the  alleged 
injury  was  of  such  a  character  that  the  con- 
dition of  the  place  where  the  plaintiff  was  re- 
quired to  work  was  constantly  changing  as  the 
work  or  clearing  up  of  the  wreck  progressed, 
then  you  are  instructed  that  the  plaintiff  assum- 
ed 4h8  risk  incident  to  such  work,  and  the 
changing  condition  thereof,  and  in  such  event 
you  -will  find  for  the  defendant." 

"(7)  You  are  further  instructed  that,  where 
the  work  in  which  the  servant  is  employed  con- 
sists in  maldng  a  dangerous  idace  safe,  the 
rule  that  the  master  is  bound  to  furnish  the 
servant  a  safe  place  in  which  to  work  does  not 
apply ;  and  if  you  find  from  the  evidence  in  this 
case  that  the  plaintiff  at  the  time  of  the  in- 
jury complained  of  was  engaged  in  the  busi- 
ness of  making  a  dangerous  place  safe,  then  you 
are  instructed  that  he  took  and  assumed  the  risk 
of  all  such  injuries  as  were  incident  to  such 
dangerous  employment,  and  in  case  yon  so  find 
yon  will  return  a  verdict  for  the  defendant." 

"(9)  If  you  find  from  the  evidence  that  th% 
direct  and  proximate  cause  of  the  injury  com- 
plained of  was  the  slinning  of  the  plaintiff  upon 
the  hay,  as  testified  to  by  the  maintiff,  uien 
yon  will  find  for  the  defendant.  For  accidental 
injuries,  qr  such  as  occur  without  any  act  of 
negligence  on  the  part  of  the  defendant  com- 
pany, the  company  is  not  liable  to  the  injured 
servant." 

The  court  gave,  among  others,  the  follow- 
ing instructions,  which  were  excepted  to  by 
defendant: 

"(5)  If  yon  believe  from  the  evidence  that  the 
plaintiff  sustained  the  injury  alleged  in  the  pe- 
tition while  in  the  performance  Qf  his  duty  as 
an  employ^  of  the  railroad  company  by  stepping 
or  falling  upon  the  nail  mentioned  in  said  case, 
and  that  the  stepping  or  falling  upon  tbe  nail 
WEts  the  proximate  cause  of  plaintiff's  injury, 
and  that  he  could  not  have  observed  the  nail 
and  board  by  ordinary  diligence,  and  further 
that  said  board  with  the  nail  therein  was  placed 
at  the  said  point  by  the  negligence  of  tbe  rail- 
road company,  and  plaintiff  was  injured  without 
fault  of  bis,  you  should  find  for  tbe  plaintiff,  in 
such  amount  as  would  compensate  him  for  the 
injury  received.  If  you  do  not  so  believe  from 
the  evidence,  you  should  find  for  the  defendant." 

"(6)  You  are  instructed  that  it  was  the  duty 
of  the  defendant  company  to  exercise  such  care 
towards  the  plaintiff  in  the  work  of  clearing 
up  the  wreckage  where  the  alleged  injury  oc- 
curred as  a  reasonably  prudent  man  would  in 
the  exercise  of  his  own  business,  under  same  or 
similar  circumstances." 
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"(7)  The  negligence  of  a  fellow  servant  is  in 
law  negligence  of  bis  principal.  And  if  you 
find  from  tlie  evidence  in  this  case  tliat  Cooper 
Bray  did  tear  the  boards  from  the  car,  and 
throw  the  same  where  the  plaintiff  was  required 
to  pass  in  the  course  of  his  employment,  and 
that  such  was  negligence  as  above  defined,  then 
your  verdict  should  be  in  favor  of  the  plaintiff, 
unless  you  should  believe  from  the  evidence 
that  the  plaintiff  himself  was  negligent." 

"(8)  The  theory  of  the  defense  is  that  the  in- 
jury sustained  by  plaintiff  was  while  he  was 
in  discharge  of  his  duty  in  helping  to  clear  the 
wreckage  hereinbefore  mentioned,  and  that  he 
assumed  all  the  risks  incident  thereto,  and  the 
injury  received  by  plaintiff  would  not  entitle 
him  to  recover,  if  he  received  any  injury.  And 
you  are  instructed  in  this  connection  that  if  the 
plaintiff  was  possessed  of  the  same  knowledge 
of  the  danger,  and  had  the  same  means  of  know- 
ing that  the  plank  with  the  nail  protruding 
therein  was  at  the  point  where  plaintiff  fell  or 
stepped  upon  it,  and  he  received  injury  there- 
from, then  in  that  event  the  railroad  company 
would  not  be  liable,  and  you  should  so  find." 

"(9)  You  are  instructed  that,  in  carrying  on 
the  work  where  the  condition  of  the  place  is 
constantly  changing  as  the  <vork  goes  on,  the 
rule  that  the  master  must  furnish  to  the  serv- 
ant a  reasonably  safe  place  in  which  to  work 
has  no  application ;  and  if  you  find  from  the 
evidence  in  this  case  that  the  work  in  which 
plaintiff  was  engaged  at  the  time  of  the  alleged 
injury  was  of  such  character  that  the  condition 
of  the  place  where  the  plaintiff  was  required  to 
work  was  constantly  changing  ns  the  work  of 
clearing  up  the  wreckage  progressed,  then  you 
are  instructed  that  the  plaintiff  should  exercise 
a  greater  degree  of  care  and  watchfulness  in 
the  progress  of  such  work,  and  in  the  changing 
conditions  thereof,  as  would  be  required  of  him 
in  ordinar.v  circumstances  and  ordinary  condi- 
tions: and  nppn  the  other  hand  the  defendant 
would  be  required  to  exercise  a  greater  degree 
of  care  than  it  would  under  ordinary  circum- 
stances." 

"(10)  Yon  are  further  instructed  that  if  the 
plaintiff  knew  of  the  plank  or  board  with  the 
nail  driven  through  same  being  olaced  at  the 
point  where  he  received  the  injury,  or  had  a 
reasonable  chance  and  opportunity  of  knowing 
the  same  was  there,  and  did  not  move  it,  but 
in  face  of  this  fact  proceeded  or  passed  over  it, 
and  fell  and  received  the  injury,  the  defendant 
in  this  event  would  not  be  liable,  and  you  should 
«o  find  in  your  verdict." 

"(11)  In  case  yon  find  for  the  plaintiff  you 
will  state  in  your  verdict  such  sum  as  will  com- 
pensate the  plaintiff  for  the  loss  of  time  as  re- 
sulted from  said  injury,  if  any,  and  for  such 
physical  pain  and  mental  anguish  that  he  suf- 
fered, if  any,  as  a  result  of  such  injury." 

The  Jury  returned  a  verdict  for  the  plain- 
tiff, and,  upon  oremilinj;  the  motion  for  new 
trial,  defendant  brings  error. 

From  the  foregoing  it  is  apparent  that  the 
trial  court  submitted  this  case  to  the  jury 
upon  the  questions  of  contributory  negligence 
and  the  assumption  of  risk  on  the  part  of 
the  plaintiff,  which,  under  our  Constitution, 
must  be  left  to  the  Jury,  But,  as  we  view 
the  case,  the  first  and  most  Important  mat- 
ter to  be  determined  is  the  question  of  pri- 
mary ne^igence  on  the  part  of  the  defend- 
ant The  mere  fact  that  the  plaintiff  was 
Injured  Is  not  enough,  of  itself,  to  create  a 
liability  against  the  defendant.  In  order  to 
entitle  a  party  to  maintain  an  action  for 
tort,  there  must  be  a  violation  of  some  duty, 
«ither  of  commission  or  omission  on  the  part 
of  the  defendant,  prejudicial  to  the  rights  of 
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the  plaintiff,  and  the  burden  Is  npon  the 
complainant  to  estabUsh  such  wrongful  acts 
by  a  preponderance  of  the  evidence;  and 
the  mere  fact  of  the  Injury  Is  not  sufficient 
proof  ot  the  defendant's  negligence.  The 
question  of  the  sufficiency  of  the  evidence  to 
establish  primary  negligence  on  the  part  of 
the  defendant  Is  not  Included  within  the 
terms  of  the  Constitution,  which  provides 
that: 

"The  defense  of  contributory  negligence  and 
assumption  of  risk  shall,  in  all  cases  whatso- 
ever, be  a  question  of  fact,  and  at  all  times  be 
left  to  the  jury." 

The  question  here  presented  la  not  the  suf- 
ficiency of  the  evidence  to  estahlish  the  neg- 
ligence of  the  defendant,  but  was  there  any 
evidence  tending  to  prove  negligence?  The 
plaintiff  testifies  that  he  was  an  experienced 
emplioyS  of  the  defendant;  that  he  was  at 
the  time  engaged  in  clearing  the  track  of  a 
wrecked  train,  consisting  of  crushed  and 
broken  freight  cars ;  that  the  track  and  right 
of  way  were  strewn  and  literally  covered 
with  the  debris  of  demolished  cars  and 
freight;  and  that  he  received  the  Injuries 
complained  of  while  so  employed. 

Necessarily  all  trains  were  delayed,  and 
the  work  was  being  done  with  all  possible 
baste.  Cars  were  being  demolished  and 
thrown  from  the  track.  The  particular  board 
containing  the  nail  which  caused  the  plain- 
tUTs  Injury  was  thrown  Into  a  ditch  from 
four  to  six  feet  deep,  and  the  plaintifl  testi- 
fies that  while  walking  along  the  embank- 
ment he  slipped  and  fell  Into  this  ditch,  and 
onto  the  nail,  and  was  thereby  Injured.  There 
was  no  other  evidence  tending  to  establish 
negligence  on  the  part  of  the  defendant 

[1,2]  The  question  now  Is:  Was  the  de- 
fendant, under  these  circumstances,  guilty  of 
such  negligence  as  would  make  it  liable  to 
the  plaintiff  for  the  Injuries  sustained?  The 
rule  laid  down  In  Essex  County  Elect  Co.  v. 
Kelly,  57  N.  J.  Law,  100,  28  AtL  427,  la  as 
follows: 

"The  mere  fact  that  the  servant  recraved  in- 
jury does  not  establish,  even  prima  fade,  the 
negligence  or  breach  of  duty  of  the  master." 

In  Levins  v.  Bancroft,  U4  La.  105,  38 
South.  72,  It  Is  said : 

"The  fact  itself  of  the  hapi>ening  of  an  acci- 
dent does  not  prove  or  even  tend  to  prove  neg- 
ligence on  the  part  of  the  servant" 

In  Spring  Valley  Coal  Co.  v.  Bnzls,  213  lU. 
341,  72  N.  E.  1060,  the  Supreme  Court  of 
Illinois  says: 

"The  mere  fact  that  an  employ6  has  been  in- 
jured Is  not  sufficient  to  establish"  negligence 
on  the  part  of  the  employer,  "and  may  have  no 
tendency  to  show"  such  negligence,  "but  the 
manner  of  and  circumstances  under  wliidi  an  in- 
jury was  received  may  furnish  proof  of  such 
negligence." 

Bearing  in  mind  the  fact  that  the  plaintiff 
herein  was  an  employ^  of  the  defendant  *^ 
call  attention  to  the  language  of  Justice 
Brewer  in  Patton  v.  Texas  Pacific  Ry.  Co., 
179  U.  S.  66^,  21  Sup.  CL  275,  45  L.  Ed.  361, 
wherein  It  Is  said : 
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"TTpon  them  tacts  we  make  these  oheerra- 
ions:  First,  ^at  while  in  the  case  ot  a  pos- 
enger  the  fact  of  an  accident  carries  with  it  a 
resumption  of  nepcligence  on  the  part  of  the  car- 
ier,  a  presumption  which  in  the  absence  of 
ome  explanation  or  proof  to  the  contrary  is 
ufficient  to  sustain  a  verdict  against  him,  for 
here  is  prima  facie  a  breach  of  his  contract  to 
arry  safely  (Stokes  t.  Saltonstall, ,  13  Pet  181 
10  Li.  Ed.  115];  Railroad  Company  t.  Pollard, 
2  Wall.  341  [22  L.  Ed.  8T7];  Gleeson  v.  Vir- 
inia  Midland  Railroad,  140  U.  S.  435,  443  [11 
}up.  Ot.  858,  35  L.  Ed.  45^),  a  different  rule 
>btains  as  to  an  employ^.  The  fact  of  accident 
carries  with  it  no  presumption  of  negligence  on 
:be  part  of  the  employer,  and  it  is  an  affirma- 
ive  fact  for  the  injured  employ^  to  establish 
liat  the  employer  has  been  guilty  of  negligence." 

The  fnrther  citation  of  authorities  Is  not 
lecessary  to  support  the  well-established 
■ule  that  negligence  of  the  defendant  will 
lot  be  inferred  from  the  mere  fact  that  the 
njury  occurred. 

The  only  testimony  tending  to  establish 
:he  negUgenoe  of  the  defendant  Is  the  fact 
;hat  one  of  the  other  employes  .of  the  com- 
pany threw  the  board  containing  the  pro- 
truding nail  Into  the  ditch.  This  board  was 
taken  from  one  of  the  demolished  cars,  which 
was  afterwards  burned.  The  ditch  was  from 
four  to  six  feet  deep. 

[7]  The  rnle  applicable  here  Is  stated  In 
Klayne  v.  C;  B.  I.  &  P.  By.  Co.,  12  Okl.  10,  69 
Pac.  033,  as  follows : 

"In  order  that  an  act  of  negligence  shall  be 
deemed  the  proximate  cause  of  an  injury,  It 
must  be  such  that  a  person  of  ordinary  intdli- 

Ssnce  would  hare  foreseen  that  the  accident  was 
able  to  be  produced  thereby." 

In  Okla.  Gas  &  Elect  Co.  t.  Lukert,  16 
Okl.  397,  84  Pac.  1076,  the  court  says: 

"The  true  rule  in  determining  what  is  proxi- 
mate cause  is  that  the  injury  must  be  the  natu- 
ral and  probable  consequence  of  the  negligence." 

[8]  Again  In  City  Nat  Bank  ▼.  Crow,  27 
Okl.  107,  111  Pac.  210,  Ann.  Cas.  1912B,  647, 
it  Is  said  in  substance: 

"The  test  of  whether  an  act  was  the  remote 
or  proximate  cause  of  the  injury  complained 
of  is  whether  the  injury  was  one  to  be  antici- 
pated." 

[3]  Taking  these  mles  for  our  guidance, 
can  it  be  said  that.  In  throwing  this  board 
Into  the  ditch  under  the  circumstances,  a 
person  of  ordinary  intelligence  would  have 
foreseen  that  the  injnry  was  liable  to  be  pro- 
duced by  the  act?  Or  that  such  an  injury 
could  have  been  anticipated,  or  was  the  nat- 
ural and  probable  consequence  of  the  act? 
Must  It  be  said  by  this  conrt  that  it  was 
the  duty  of  the  employes,  while  engaged  In 
demolishing  the  wrecked  cars  and  clearing 
the  track,  to  stop  and  remove  every  protrud- 
ing nail  as  they  proceeded  with  the  work? 
The.  question  of  due  care  and  negligence  is 
controlled  very  largely  by  the  surroundings 
and  circumstances  of  each  particular  case. 
The  doctrine  Is  clearly  and  forcibly  stated 
by  Commissioner  Ames  in  Sloan  v.  Warren- 
burg,  36  OU.  525,  129  Pac.  720,  as  fcdlows : 

"Whether  or  not  a  defendant  is  guilty  of  neg- 
lig<>nre  depends  upon  the  question  whether  he 
exercised  reasonable  care  under  the  circumstanc- 


es existing  at  the  time,  not  whether  he  had  done 
everything  which  it  was  possible  to  do  in  the 
light  of  every  possible  danger  that  might  arise. 
It  may  well  be  that  after  an  accident  has  actual- 
ly happened,  in  order  to  prevent  its  recurrraicev 
an  owner  might  exercise  extraordinary  care,  and 
in  so  doing  take  precautions  which  would  never 
have  occnrred  to  him  but  for  the  accident,  and 
wUch  are  not  usually  observed  in  the  business. 
A  party's  conduct  must  be  judged  by  the  dr- 
cumataucea,  conditions,  and  duties  existing  at 
the  time,  and  which  are  known  to  him,  or  in. 
the  exercise  of  reasonable  care  should  be  Imown 
to  him." 

Although  discussing,  In  the  main,  the  ques- 
tion of  the  assumption  of  the  risk,  the  Cir- 
cuit Court  of  Appeals  of  this  Circuit  speak- 
ing through  Justice  Lochren,  In  Florence  St 
O.  0.  B.  Co.  V.  Whlpps,  138  Fed.  13,  70  C.  C. 
A.  443,  mokes  use  of  language  that  Is  pecul- 
iarly applicable  here,  as  follows : 

"It  is  a  general  role  of  law  governing  the  re- 
lation of  master  and  servant  that  it  is  the  duty 
of  the  master  to  use  ordinary  care  to  furnish 
and  maintain  a  reasonably  safe  place  for  the 
servant  in  which  to  perform  his  work.  This 
rule  as  to  'safe  place'  only  applies  to  such  place 
as  the  master  constructs,  prepares,  or  selects 
for  such  purpose.  It  has  a  very  limited  appli- 
cation to  the  erection  of  new  buildings  or  struc- 
tures, though  It  may  apply  to  stagings  and  the 
like  supplied  by  the  master,  and  does  not  render 
the  master  responsible  for  dangers  which  neces- 
sarily Inhere  ui  the  work  and  are  only  to  be 
guarded  against  by  the  care  the  servants  them- 
selves shall  exercise  in  its  performance.  *  *  • 
So  in  the  pulling  down  of  structures,  and  in  the 
removal  of  d^bns  after  some  catastrophe  or  ac- 
cident which  has  made  the  place  unsafe  and  un- 
fit for  'the  use  to  whidi  it  has  been  devoted,  and 
where  the  very  object  of  the  work  is  to  clear 
awa:r  the  wreckage  and  restore  the  place  to  a 
condition  of  safety  and  usefulness.  If  by  such 
catastrophe  a  railroad  used  for  the  transporta- 
tion of  passengers,  freight  and  mails  is  ob- 
structed, the  removal  of  the  obstruction  is  a 
necessity  admitting  of  no  delay,  whether  the 
exigency  arises  in  ue  daytime  or  at  night;  and 
scrvanto  employed,  who  undertake  and  engage 
in  such  work,  necessarily  assume  the  incidental 
risks.  Gulf,  etc.,  Ry.  v.  Jackson,  65  Fed.  48,  12 
O.  C.  A.  507;  Minneapolis  v.  Lundin,  58  Fed. 
525,  7  C.  O.  A.  344;  Porter  v.  Silver  Creek, 
etc..  Coal  Co.,  84  Wis.  418,  423,  64  N.  W.  1019 ; 
Colo.  Coal  &  Iron  Co.  v.  I^arab,  6  Colo.  App. 
255,  266,  40  Pac.  251:  Carlson  v.  Railway  [21 
Or.  450]  28  Pac  497.'' 

The  language  used  In  Carlson  t.  Oregon 
S.  L.  By.  Co.,  21  Or.  450,  28  Pac.  497,  ap- 
proves the  same  doctrine  as  to  negligence  of 
defendant  under  like  circumstances,  adopted 
herein,  In  which  the  court  says : 

"Here  the  road  of  defendant  was  known  to 
the  deceased  to  be  out  of  repair  and  in  a  dilapi- 
dated condition,  so  much  so  that  the  traffic 
thereon  was  entirely  ausi>ended,  and  the  deceas- 
ed was  employed  to  assist  in  putting  it  in  a 
reasonably  safe  condition  for  the  passage  of 
trains.  In  accepting  such  employment,  and 
undertaking  to  perform  the  services  required 
of  him,  he  voluntarily  and  necessarily  assumed, 
as  part  of  his  contract  of  employment  the  risks 
incident  thereto,  among  which  was  the  dilapi- 
dated condition  of  the  track.  The  rule  that  tiie 
master  is  bound  to  use  reasonable  care  and  skill 
to  furnish  his  servants  safe  and  suitable  instru- 
ments and  appliances  to  perform  the  services 
in  which  they  are  engaged  only  applies  when 
such  instrumentalities  arc  placed  in  their  hands 
for  use.  McKin.  Fel.  Serv.  I  26;  Murphy  v. 
Railroad  Co..  88  N.  Y.  146  [42  Am.  Rep.  240]. 
It  has  no  application  to  the  safety  and  condi- 
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tion  of  the  thing  which  the  setrant  is  employed 
to  repair.  Where  a  servant  ia  employed  to  put 
a  thingr  in  a  safe  and  suitable  condition  for  use, 
it  would  .be  onreasonable  and  inconsistent  to 
require  the  master  to  have  It  in  safe  condition, 
and  good  repair  for  the  purpose  of  such  employ- 
Dent.  The  effect  <M(  such  a  rule  would  be  to 
render  the  master  Hable  as  an  insurer  of  the 
safety  of  hia  seryant,  and  entirely  abrogate  the 
well-settled  doctrine  that  the  servant  assumes 
the  risks  and  perils  incident  to  his  employment 
Where  a  servant  is  employed  to  assist  in  re- 
pairing or  opening  a  railroad,  whidi  is  in  a, 
oilapidated  condition  and  out  of  repair,  the  mas- 
ter does  not  owe  to  him  the  same  duty  to  furnish 
a  eafe  roadbed  as  to  that  portion  of  the  road 
out  of  repair  as  it  does  to  a  servant  engaged  in 
the  operation  of  trains  upon  the  road  in  the  or- 
dinary course  of  business,  or  in  riding  upon 
the  road  in  the  course  of  bis  employment." 

These  authorities  are  dted  simply  for  the 
purpose  of  showing  the  degree  of  care  re- 
quired of  railroad  companies  under  such  con- 
ditions, and  not  upon  the  question  of  the  as- 
sumption of  the  risk  by  the  employ&  After 
a  careful  consideration  of  the  case,  we  are 
clearly  of  the  opinion  that  no  negligence  is 
established,  and  there  is  no  evidence  what- 
ever tending  to  prove  n^Ugence  on  the  part 
of  the  defendant.  By  the  wreckage  of  the 
train,  the  railroad,  used  as  a  public  thorough- 
fare for  the  purpose  of  transporting  passen- 
gers, mails,  and  freight,  was  entirely  ob- 
structed, and  the  removal  of  the  wreckage 
was  a  present,  pressing  necessity,  admitting 
of  no  delay.  Public  necessity  demanded  all 
possible  haste  In  putting  the  road  Into  con- 
dition for  nse  at  the  earliest  possible  mo- 
ment. It  would  be  carrying  the  doctrine  of 
due  care  and  safety  too  far  to  require  such 
public  carriers  under  these  drcnmstances  to 
guard  against  such  an  accident  as  is  shown 
In  this  case. 

[S]  Among  the  instructions  requested  by  the 
defendant,  and  refused  by  the  court,  was  the 
following: 

"For  accidental  injuries,  or  such  as  occur 
without  any  act  of  negU^ence  on  the  part  of  the 
company,  the  company  is  not  liable  to  the  in- 
jured servant" 

To  our  mind  this  Instruction  is  a  dear, 
plain  statetnent  of  the  law  applicable  to  this 
case,  and  should  have  been  given  by  the 
court  The  question  now  presented  is  wheth- 
er, admitting  the  truth  of  the  plalntifTs  evl- 
deuce,  together  with  such  inferences  and  con- 
clusions as  can  be  reasonably  drawn  from  it, 
there  is  any  evidence  to  reasonably  sustain  a 
finding  of  negligence  on  the  part  of  the  de- 
fendant That  question  we  must  answer  In 
the  negative. 

[4,  S]  We  fully  approve  the  doctrine  laid 
down  by  Judge  Rosser  In  C,  B.  I.  4  P.  By. 
Co.  V.  Watson,  38  OkL  1, 127  Pac  693,  where- 
in It  is  said: 

"The  question  of  the  effect  of  evidence  is  al- 
ways for  the  jury.  The  question  of  whether 
there  is  any  evidence  at  all  is  for  the  court  It 
would  seem  that  the  statement  of  the  facts  of 
this  case  ought  to  be  all  that  is  necessary.  If 
the  company  is  responsible  in  this  case,  thai  the 


rule,  so  often  announced,  that  the  railroad  com- 
pany is  not  responsible  for  mere  accidaits.  ii 
not  the  law.  Many  people  beUefve  that  tbc; 
should  be  made  insoreis  of  the  safety  of  tisii 
employ^  but  the  writer  of  thia  opinion  bt- 
lieves  the  leelslative  department  of  the  stxts 
should  make  law,  and  believes  that  it  Is  a  nsr- 
pation  for  a  court  to  change  the  lair,  whedxr 
the  change  is  a  needed  one  or  not.  To  ]aj 
down  a  wrong  rule  against  a  oorporation  in  ooe 
case  will  inevitably  lead,  sooner  or  later,  ta 
some  private  individual  suffering  from  the  ap^ 
cation  of  it  or,  what  is  much  worae,  an  vnai- 
tain  and  fluctuating  construction  of  tlie  law,  ab- 
solutely intolerable  in  a  govemmoit  by  law. 
Negligence  is  the  failure  to  do  what  a.  reaioi!- 
ablo  and  pmdent  person  would  ordinarily  ban 
done  under  the  circumstancee,  or  doing  tIui 
such  a  person  would  not  have  done.  Andeise. 
I<aw  Diet  Negligence  must  be  shown  by  eri- 
dence.  Proof  «f  injai7  is  not  proof  of  negS- 
gence.  The  evidence,  to  Justify  a  finding  of  nts- 
ligence,  must  show  a  breach  of  duty  on  tlie  pa.t 
of  the  defendant,  such  that  a  reaaonable  peisoo 
should  have  foreseen  wonld  as  a  natural  csa- 
sequence  cause  an  injury;  not  necessarily  would 
probably  cause  an  injury,  in  the  sense  of  mora 
likely  to  cause  an  injury  than  not,  bnt  the  likt 
lihood  must  be  such  that  a  reasonable  pen^ 
could  foresee  that  injury  would  resolt  u  tix 
ordinary  course  of  things— that  injory  was  ooa 
of  the  probable  results  and  likely  to  happei. 
A  mere  possibility  of  the  injury  is  not  sufficient, 
where  a  reasonaUe  man  would  not  consider  ii- 
jury  likely  to  result  ^m  the  act  as  one  of  ia 
ordinary  and  probable  results." 

As  we  look  upon  this  ease,  the  erldeoec 
totally  fails  to  dlsdose  any  negligence  on 
the  part  of  the  defendant;  therefore  th* 
Judgment  of  the  trial  court  diould  be  revei^ 
ed,  and  the  case  remanded. 

PER  CURIAM.    Adopted  In  whole. 


(54  Okl.  O:. 

BAII.ET  T.  LANKFOBD,  Bank  Com'r. 
(No.  5054.) 

(Supreme  Court  of  Oklahoma.    Jan.  18,  1916.) 

(ByUahut  ly  the  Cottrt) 

L  Apfbai.  and  Ebsos  «=>889— Barks  A!n> 
Barkiro  «=s>77— lNSot.v«NCT— Acnow  bt 
Bank  Coufissiomsr-PLEAOiNO — PEnnos 

DKBMXD  AlfBKDKD. 

A  suit  to  collect  a  note  whI<A  the  bant 
commiBsioner  has  taken  over  as  part  of  the  a*- 
sets  of  an  insolvent  bank  should  be  brought  ia 
the  name  of  the  state  on  the  relation  of  d» 
bank  commissioner ;  but,  where  suit  is  broogkt 
in  the  name  of  the  hank  commissioner,  and  so 
one  can  be  prejudiced  thereby,  the  petition  vrill 
be  treated  as  amended  here. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  ii  3821,  8622-  Dec  Dig.  *= 
880;  Pleading,  Cent  Dig.  S  1356;  Banks  and 
Banking,  Cent  Dig.  S§  166-17ft%;  Dec.  Dif. 
«=s77.] 

2.  EVIDKNOa  «=>441— CONTBKFOSAKKOUS  PA- 
BOL  AOBEEUENT— DcrBNSK. 

Allegations  in  an  answer  that  the  partita 
made  a  parol  agreement  at  the  time  the  note  wis 
executed  that  the  maker  should  not  be  bound  ta       , 
pay  one-half  (he  amount  of  the  note  does  nu 
set  up  a  defense  pro  tanto  in  law. 
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;.  BANK8    AWD  BAKKIWO    «=T7— INSOLVENCY 

—Action  bt  Bank  CoMMiBSioNsa— Set-Oxt 

— Aftbb-Acquibed  CrAiiis. 

After  a  bank  is  declared  insolvent  and  the 
>ank  commissioner  has  taken  charge,  a  i^erson 
Ddebted  to  the  defunct  bank  cannot  acquire  by 
ssignment  the  claims  of  other  depositors  and 
ilcad  them  as  an  offset  against  his  own  indebt- 
dness. 

[Ed.  Note.— For  other  cases,  see  Banks  and 
ianking.  Cent.  Dig.  {{  166-176Vi ;  Dee.  Dig. 
f=»7T.l 

CommisslonerB'  Opinion,  Dlvisloii  No.  6. 
Srror  from  Coonty  Ck>urt,  Kiowa  County; 
f.  W.  Mansell,  Jndge. 

Action  by  J.  D.  Lenkford,  Bank  Commia- 
doner,  againtt  S.  D.  Bailey.  Judgment  for 
>lalntlff,  and  defendant  brings  error.  Re- 
rersed  and  remanded. 

B.  V.  Bakestraw,  of  Snyder,  for  plaintiff 
n  error.  O.  B.  Blegel,  of  Snyder,  for  defend- 
tnt  In  error. 

HATOHBTT,  O.  J.  D.  Lankford,  bank 
nmmlssloner,  as  plaintiff,  after  bavlng  de- 
:lared  the  Bank  of  Snyder  Insolvent  and 
aken  possession  of  the  same  with  its  as- 
lets,  instituted  this  suit  against  the  defend- 
mt,  S.  D.  Bailey,  and  set  up  six  causes  of  ac- 
lon,  the  flrst  being  upon  a  promissory  note 
'or  $350,  Interest  and  attorney's  fees,  alleged 
o  have  been  given  by  the  defendant  to  the 
Sank  of  Snyder  on  the  1st  of  March,  1911, 
ind  the  other  five  upon  checks  drawn  by 
he  said  S.  D.  Bailey  against  the  said  bank 
it  various  times  which  were  paid  by  the 
tank.  The  defendant  filed  a  demurrer  to 
he  ];>etltlon,  which  the  court  overruled,  and 
he  defendant  on  the  8tb  day  of  November, 
912,  filed  an  amended  answer  admitting 
he  execution  of  the  $360  note,  but  alleged 
hat  one  George  Benson  owed  the  bank  $350 
nd  had  deposited  with  the  bank  as  «ollater- 
il  three  .shares  of  stock  in  the  Safety  In- 
restment  Company;  that  this  defendant 
nd  the  bank  entered  Into  an  agreement  to 
>uy  the  three  shares  of  stock,  each  to  own 
.  one-half  Interest  therein,  and  the  defend- 
nt,  at  the  bank's  solicitation,  executed  his 
lOte  for  $350  In  lieu  of  the  Benson  note  for 
bat  amount,  and  wlien  that  note  became 
[ue  the  defendant  renewed  it.  He  admits 
Is  liability  for  one-half  the  amount  of  the 
lOte,  and  offers  to  pay  that  sum,  but  alleges 
bat  the  agreement  with  the  bank  was  that 
be  note  should  not  bear  interest,  and  be 
herefore  denies  any  liability  for  interest 
r  attorney's  fees. 

Defendant  further  answered  to  the  cause  of 
ctlon  on  the  checks  that  on  the  16th  of  De- 
ember,  1910,  be  had  on  deposit  at  the  bank 
3,013.49,  and  from  that  date  to  April  3, 
911,  he  deposited  $1,151.40,  and  says  that 
afore  the  bank  closed  be  drew  a  number  of 
becks  agal'&st  this  deposit,  but  did  not  know 
he  amount,  and  alleged  "that.  If  said  bank 
>ald  out  of  said  deposit  the  face  value  of  all 
aid  checks  so  issued,  including  tbose  set 


out  in  the  petition  ot  plaintiff  in  his  second, 
third,  fourth,  fifth,  and  sixth  causes  of  ac- 
tion, then  and  in  that  case  this  defendant 
would  have  a  balance  on  deposit  to  his  credit 
In  said  bank,"  and  asks  that  the  books  and 
canceled  checks  be  brought  into  court,  and 
that  It  be  ascertained  what  tbe  status  of< 
his  account  really  was. 

The  defendant  further  alleged  that  after 
the  bank  became  Insolvent  the  Home  Mercan- 
tile Company  assigned  its  dalm  for  $217.60, 
which  was  held  as  a  deposit  In  the  bank  to 
the  defendant,  and  that  the  Safety  Invest- 
ment Company  likewise  assigned  to  the  de- 
fendant Its  claim  of  $61.66,  which  It  held  as 
a  deposit,  and  defendant  asks  that  said 
amounts  be  set  off  against  his  indebtedness, 
and  that  he  be  given  judgment  for  such 
amount  as  might  be  found  due.    ' 

Thereafter  the  plaintiff  filed  a  motion  to 
strike  from  the  amended  answer  the  flrst 
defense  as  a  whole,  and  the  second  defense  as 
a  whole,  the  third  defense  and  set-off  as  a 
whole,  and  the  fourth  defense  and  set-off  as 
a  whole,  because  none  of  said  defenses  state 
facts  sufficient  In  law  to  entitle  the  defend- 
ant to  any  relief,  and  also  moved  to  strike 
the  entire  answer  as  filed.  The  motion  was 
sustained,  the  answer  stricken,  and  Judgment 
rendered  for  the  plaintiff. 

The  defendant  In  error  has  filed  a  motion 
to  strike  the  brief  of  the  plaintiff  In  error 
because  of  tbe  failure  to  comply  with  rule 
26  of  this  court,  but  we  think  under  tbe  lib- 
eral practice  that  there  was  a  sufficient  com- 
pliance for  us' to  consider  the 'brief  of  plain- 
tiff In  error,  and  therefore  overrule  the  mo- 
tion. 

[1]  Tbe  flrst  question  presented  is  whether 
the  trial  court  erred  in  overruling  tbe  de- 
murrer to  the  petition.  It  set  up  three 
grounds:  First,  a  defect  ot  parties  plaintiff; 
second,  that  the  petition  did  not  allege  in- 
sufficient funds  of  the  defendant  in  the  bank 
to  pay  the  checks;  and,  third,  that  the  pe- 
tition did  not  state  a  cause  of  action.  We 
think  the  ruling  of  the  court  in  overruling 
the  second  and  third  ground  of  the  demur- 
rer was  clearly  correct  As  to  the  first  ground 
setting  up  a  defect  of  parties  plaintiff.  It 
presents  a  more  serious  question.  This  court. 
In  Stat©  ex  reL  Taylor  v.  Cockrell,  27  Okl. 
630,  112  Paa  1000,  held  that  the  bank  com- 
missioner is  a  sta£e  officer,  and  the  funds  of 
a  failed  bank  belong  to  tbe  state,  and  in 
Lovett  et  aL  v.  Lankford  et  aL,  146  Pac.  767, 
held  that  a  suit  would  not  lie  against  the 
bank  commissioner  and  the  banking  board, 
for  the  reason  that  it  was  In  reality  a  suit 
against  the  state.  Then,  the  state  being  the 
real  party  In  interest  In  winding  up  the  af- 
fairs of  an  Insolvent  bank  and  collecting  the 
assets,  we ,  tblnk  that  the  suit  should  be 
brought  in  its  name  on  the  relation  of  the 
bank  commissioner,  but,  as  this  suit  was  in 
reality  brought  and  prosecuted  for  the  bene- 
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lit  of  the  state,  If  this  were  the  only  error, 
we  would  follow  the  holding  In  Dolezal,  Co. 
Ok.,  et  al.  V.  BosUck,  Ca  Atty.,  41  OkL  743, 
139  Pac.  964,  and  treat  the  petition  as  amend- 
ed here. 

The  second  question  presented  Is  whether 
or  not,  If  the  answer  was  insufficient.  It  could 
be  attacked  by  motion  to  strike  Instead  of 
demurrer.  We  think  that  a  demurrer  would 
have  been  the  proi)er  method  of  attacking  the 
answer,  but  as  to  whether  or  not,  if  that 
were  the  only  error,  it  would  be  sufficient  to 
reverse  the  case,  or  whether  this  court  would 
treat  the  motion  as  a  demurrer,  we  express 
no  opinion. 

[2]  The  third  question  presented  is  whether 
or  not  the  answer  set  up  a  defense  in  whole 
or  in  part  as  to  the  note  sued  upon.  While 
the  answer  does  not  allege  whether  the  agree- 
ment between  the  defendant  and  the  bank 
In  regard  to  the  $350  note  was  oral  or  in 
writing,  yet  we  take  it  from  the  allegations 
of  the  answer  and  the  manner  In  which  the 
parties  treated  it  in  their  briefs  that  it  sets 
flp  an  oral  agreement.  We  therefore  will 
deal  with  it  as  such.  The  defendant  says 
that  be  and  the  bank  entered  into  an  agree- 
ment to  buy  three  shares  of  stock,  in  another 
concern  from  one  Benson,  who  owed  the  bank 
a  $350  note,  and  that  the  defendant  executed 
his  note  for  $350  in  payment  of  the  note 
Benson  owed  the  bank,  and  when  the  note 
became  due  he  renewed  it  by  executing  an- 
other note  for  that  sum,  but  that  by  agree- 
ment between  him  and  the  bank  he  was  to 
pay  only  one-half  of  the  note  without  any 
interest  when  the  three  shares  of  stock  so 
purchased  were  divided  and  the  business 
transaction  settled  up.  We  construe  that  to 
mean  that  the  defendant  Is  attempting  to 
prove  a  i>arol  agreement  to  the  effect  that 
he  was  not  liable  for  one-half  of  the  note. 
It  seems  to  be  well  settled  that  that  cannot 
be  done.  Tacoma  Mill  Co.  v.  Sherwood  et 
aL,  11  Wash.  492,  39  Pac.  977.  One  who 
signed  a  note  cannot  by  parol  prove  an  oral 
agreement  that  he  should  not  be  Uabl&  Col- 
bert T.  First  Nat  B'k  of  Ardmore,  38  Okl. 
391,  133  Pac.  206;  Bryan  v.  DufT,  12  Wash. 
233,  40  Pac.  936,  50  Am.  St  Rep.  8S9.  Draw- 
er not  permitted  to  show  by  parol  that  he 
was  not  to  be  held  liable  upon  failure  of 
drawee  to  pay.  Gurney  v.  Morrison  et  al., 
12  Wash.  456,  41  Paa  102^  Barnard  v.  Rob- 
ertson, 29  S.  W.  697;  Burnes  v.  Scott,  117 
n.  S.  582,  6  Sup.  Ct  865,  29  L.  Ed.  991; 
Bank  v,  Foote,  12  Utah,  157,  42  Pac.  205; 
Leonard  v.  Miner  et  al.,  52  Pac.  665,  120 
Cal.  403 ;  Bishop  ▼.  Dillard,  49  Ark.  285,  5  S. 
W.  341;  Altman  t.  Anton,  91  Iowa,  612,  60 
N.  W.  191 ;  Dominion  Nat  Bank  v.  Manning, 
60  Kan.  729,  67  Pac.  949 ;  17  Cyc.  589,  693, 
and  authorities  cited.  So  we  hold  that  that 
part  of  the  answer  set  up  no  defense  in  law. 

The  next  question  presented  Is  whether  or 
not  the  defendant  set  up  a  defense  as  to  the 


overdrafts.  He  alleges  the  amount  on  deposit 
prior  to  the  time  the  bank  was  taken  ova 
by  the  commissioner,  and  says  he  does  not 
know  the  amount  of  the  che<^s  which  be 
drew  against  that  deposit  but  says  that,  if 
all  of  them  had  been  paid  out  of  his  d^iosit, 
he  would  still  have  a  balance  left  He  far- 
ther alleges  that  the  bank  has  refused  to 
render  him  a  statement  and  he  has  no  means 
of  ascertaining  the  exact  status  of  his  ac- 
count We  think  these  allegations  set  up  a 
sufficient  state  of  facts  to  entitle  the  defend- 
ant to  a  trial,  and  the  court  erred  in  strikiuc 
out  that  part  of  the  answer. 

[3]  The  next  question  presented  is  whether 
the  defendant,  having  acquired  by  assignment 
after  the  bank's  insolvency  the  claims  of 
two  depositors,  can  now  set  them  up  as 
against  his  indebtedness  to  the  bank.  It  is 
true  that  when  a  bank  becomes  Insolvent 
and  Is  taken  over  by  the  bank  commissloQer, 
any  one  being  sued  can  ofTset  against  an 
indebtedness  which  he  owes  the  bank  ftny 
other  indebtedness  which  the  bank  owes  bim. 
5  Cyc.  570,  and  Briscoe  v.  Hamer  et  al.  (Na 
4529),  150  Pac.  1101,  recently  decided  by  this 
court  but  not  yet  oflBdally  refported.  But, 
when  the  insolvency  is  declared  and  the  bank 
commissioner  takes  charge  of  a  bank  and 
its  assets,  the  status  of  all  parties  Is  at  that 
time  fixed,  and  any  person  who  owes  the 
bank  cannot  by  assignment  secnte  dalms  ot 
other  persons  and  offset  them  against  Us 
indebtedness.  This  proposition  aeenm  to  be 
well  established  by  the  authorities,  and  we 
think  It  is  sound.  5  Cyc  and  Ust  of  cases 
there  dted. 

The  last  question  presented  is  whether  tbe 
answer  asked  for  affirmative  relief  beyond 
the  Jurisdiction  Ol  the  county  court  and, 
if  so,  whether  or  not  it  should  have  been 
stricken,  or  whether,  if  its  allegations  had 
been  established  by  ijie  proof,  it  would  bare 
served  only  to  defeat  the  action  of  the  plain- 
tiff. We  have  carefully  read  the  answer  and 
the  respective  briefs,  and  do  not  think  that 
the  answer  asked  for  relief  beyond  the  Jnrls- 
dlction  of  the  court 

Having  arrived  at  the  above  condusions, 
we  recommend  that  the  Judgmoit  of  the 
lower  court  be  reversed,  and  the  cause  re- 
manded for  further  proceedings  in  accord 
with  this  opinion. 

PER  CURIAM.    Adopted  in  whole. 


(St  OU.  00 
J.  I.  CASE  THRESHING  MACH.  CO.  v. 
BARNEY  et  aL     (No:  4962.) 
(Supreme  Court  of  Oklahoma.    Jan.  18,  1916.) 

(SytUtiit*  iv  *&«  Court.) 

1.  Chattel  Mobtoagks  *»1^  168— Possks- 

aioN  OF  Peopebtt— Right— "OoNVERsio.N.' 

Where  a  chattel  mortgage  contains  a  clause 

giving  the  mortgagee  the  right  upon  default  b; 

the  mortgagor  in  making  payments  provided  for. 
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to  take  possession  of  the  property  and  sell  It, 
upon  such  default  the  mortgagee  has  the  right  to 
take  peaceable  possession,  and  although  he  has 
not  the  right  to  use  force-  in  taking  possession, 
yet  the  mere  fact  that  the  mortgagor  refused  to 
consent  to  the  taking  does  not  constitute  "con- 
ver^on." 

[Ed.  Note.— For  other  cases,  see  Chattel  Mort- 
gages. C«nt  Dig.  |{  -Mia-^^ii,  301;  Dec.  Dig. 
<8=>162,  168. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Conversion.] 

2.  Chattel   Mobtgaqeb   <e=>278,   281— Fobb- 

Cr-OBUBB— EVIDBNCE— PUBOHABE    AT    RECBIV- 

kb's  Sale. 

Where  the  Judge  has  appointed  a  receiver 
and  ordered  the  property  sold  and  the  sale  has 
been  effected,  it  is  error  for  the  court,  upon 
the  trial  of  the  cause  to  foreclose  the  mortgage, 
to  peremptorily  discharge  the  receiver  and  set 
aside  his  acta  under  the  receivership  and  to  ex- 
clude the  evidence  of  the  purchase  of  the  prop- 
erty by  the  plaintitC  at  the  receiver's  sale. 

[Ed.  Note.— For  other  cases,  see  Chattel  Mort- 
gages. Cent  Dig.  §|  629,  667;    Dec.  Dig.  <8=s> 

3.  Chaitki.  Mobtoaoeb   ®=>169,   282— Fobb- 

CLOBUBE— iNSTBtrCTIONS— DaUAGES. 

It  is  error  for  the  court  to  instruct  the 
jury  that  the  defendants,  the  mortgagors,  are 
entitled  to  recover  the  value  of  the  property 
from  the  plaintiff  when  the  plaintiff  took  pos- 
sesaion  of  it,  under  a  chattel  mortgage  authoriz- 
ing it  to  do  BO  upon  default  by  the  mortgagors, 
when  the  taking  did  not  constitute  a  conversion. 
JEid.  Note. — For  other  cases,  see  Chattel  Mort- 
gages, Cent.  Dig.  U  802-^04,  S68;  Dec.  Dig. 
«=3l69,  282.] 

Commissioners'  Opinion,  Division  Na  ~iB. 
Error  from  District  Court,  Woods  County; 
B.  H.  Lioofbourrow,  Judge. 

Action  by  the  J.  I.  Case  Threshing  Ma- 
chine Company  against  W.  H.  Barney  and 
others.  Judgment  for  defendants,  and  plain- 
tiff brings  error.    Reversed  and  remanded. 

T.  J.  Womack,  of  Alva,  and  Eeaton,  Wells 
&  Johnston,  of  Oklahoma  City,  for  plaintiff 
in  error.  B.  W.  Snoddy  and  J.  P.  Grove,  Sr., 
botb  of  Alva,  for  defendants  in  error. 

HATCHBTT,  C.  This  action  was  brought 
on  tbe  11th  day  of  June,  1908,  in  the  district 
court  of  Woods  county,  by  the  J.  L  Case 
Threshing  Machine  Company  against  W.  E. 
Barney  et  oL,  on  notes  aggregating  $2,412.13 
and  Interest  and  $100  attorney's  fee,  and  to 
foreclose  the  mortgage  on  a  threshing  outfit 
On  the  29th  day  of  June,  1908,  the  court 
made  an  order  appointing  a  receiver  to  take 
charge  of  the  property,  authorizing  and  di- 
recting him  to  sell  the  same  at  public  auc- 
tion upon  notice.  On  the  11th  day  of  July, 
1908,  tbe  receiver  sold  the  property  to  the 
plaintiff  for  $1,400.  On  July  10th,  the  de- 
fendants filed  their  answer,  In  which  they 
set  np  that  at  the  time  the  notes  and  mort- 
gage were  executed  the  plaintiffs  agent  oral- 
ly agreed  thkt  the  same  should  be  paid  sole- 
ly out  of  the  earnings  of  the  machinery,  and 
also  pleaded  that  the  plaintiff  had  converted 
the  property,  and  that  It  was  of  the  value  of 
¥3,000,  and  also  that  the  plaintiff  had  taken 


possession  of  the  property  in  the  fall  of  1907 
and  failed  to  protect  It,  and  that  parts  be- 
came lost  and  It  depreciated  in  value.  At 
the  trial  the  court  excluded  evidence  of  the 
first  defense  set  up  in  the  answer,  to  wit,  the 
oral  agreement  to  pay  the  notes  out  of  the 
earnings  of  (he  thresher,  and  that  question 
Is  not  before  us.  Evidence  was  Introduced 
on  the  issues  formed  by  the  other  portions 
of  the  answer,  and  verdict  was  rendered  for 
tbe  defendants  and  Judgment  entered  there- 
on, and  plaintiff  has  appealed. 

During  the  trial  the  court  of  its  own  mo- 
tion made  an  order  setting  aside  the  former 
order  appointing  a  receiver,  and  discharged 
the  receiver  and  set  aside  all  of  his  acts. 

Tbe  evidence  showed  that  one  Brewer,  as 
agent  for  the  plaintiff,  took  possession  of  the 
property  and  moved  It  to  the  city  of  Alva,, 
where  It  remained  for  several  months  be- 
fore the  receiver's  sale.  The  defendants  con- 
tend that  the  taking  possession  by  the  plain- 
tiff was  a  conversion.  The  defendant  Barney, 
who  had  the  machine  under  his  control,  tes- 
tified as  follows: 

"He  [Brewer]  came  to  me  and  wanted  me  to  de- 
liver the  outfit  to  him  without  any  words ;  just 
turn  it  over  to  him:  and  I  says:  'No;  I  will 
not ;'  and  be  said  he  would  take  it  anyway ; 
said  he  had  that  authority;  and  I  says,  It 
looks  to  me  like  you  would  have  to  take  some 
legal  steps;'  and  he  said  he  could  take  it 
wherever  he  found  it  at  any  time  if  he  felt  him- 
self unsafe  and  insecure.  I  told  him  I  had 
cleaned  up  the  machine  and  emptied  the  water 
out  of  the  boiler  so  as  to  protect  it  Q.  What 
did  he  say,  if  anything?  A.  He  went  down  and 
seen  Mr.  Stewart  and  hired  him  to  get  the  ma- 
chine and  bring  it  down  town,  and  then  I  sup- 
pose he  got  to  thinking  about  it —  Q.  Don't 
tell  what  he  thought     A.  He  told  me  he  was 

foing  to  Alva,  but  next  morning  he  came  back — 
think  it  was  the  next  morning.  Mr.  Stewart 
came,  and  I  told  him  I  didn't  want  him  to  touch 
it,  and  be  wouldn't,  so  Mr.  Brewer  took  the 
machine.  Q.  State  whether  or  not  he  took  it 
over  your  protest  and  your  wishes.  A.  Yes,  sir. 
Q.  Do  you  know  where  they  took  the  outfit  to? 
A.  They  brought  it  to  Alva  and  placed  it  back 
of  Fred  Hanford's  hardware  store.  Q.  Did  you 
tell  Mr.  Brewer  why  he  couldn't  have  the  outfit? 
A.  I  told  him  I  had  no  right  to  deliver  it ;  that 
it  belonged  to  the  company,  and  we  are  all 
equally  responsible  for  the  care  of  that  ma- 
chine." 

Tbe  witness  Stewart  testified  on  that  point 
as  follows: 

"A.  He  [Brewer]  came  to  me  and  wanted  me 
to  bring  it  [the  machine]  in,  and  I  asked  him 
what  he  would  pay  me  and  he  told  me,  and  I 
told  him  I  would  bring  it  if  it  was  all  right  with 
the  company;  if  everything  was  satisfactory 
with  them— I  didn't  want  to  get  in  any  trouble 
with  any  of  the  fellows  of  that  company— and  ho 
said  all  ri|ht,  he  would  stand  between  me  an<J 
any  trouble;  and  the  water  tank  wasn't  with 
the  machine  and  we  took  a  team  and  went  and 
got  the  wagon.  There  was  a  cook  shack  on 
It,  and  we  went  and  unloaded  the  shack  and  put 
the  tank  on  the  wagon,  and  Mr.  Barney  told  tw 
he  wasn't  willing  to  give  up  the  machine,  I  be- 
lieve—  Q.  Go  ahead.  A.  I  told  him  if  it  wasn't 
satisfactory  with  them  I  wouldn't  bring  it 
and  I  went  back  home,  but  it  wasn't  long  until 
Brewer  came  over,  and  he  said  he  fixed  it  so 
Mr.  Barney  wouldn't  have  any  hard  feelings 
against  me  about  it  and  he  wanted  me  to  go 
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ahead  and  brint  It  In,  and  «6  I  went  over  there 
and  we  finally  filled  up  the  boiler  and  fired  up 
and  run  it  in  to  town." 

[1]  The  mortgage  contained  the  clause  giv- 
ing the  mortgagee  the  right,  upon  default  of 
the  payment  of  any  of  the  notes  or  part 
thereof,  to  take  possession  of  the  mortgaged 
property  and  sell  the  same.  We  think  the 
taking  possession  under  the  circumstances 
related  by  the  witnesses  was  not  a  conver- 
sion. 7  Cyc.  78-80 ;  Singer  Mfg.  Co.  v.  Ryos, 
96  Tex.  174,  71  S.  W.  276,  60  U  B.  A.  143,  97 
Am.  St  Bep.  901. 

While  the  plaintiff  did  not  have  the  tight 
to  take  the  property  by  force,  yet  we  tbink 
the  mere  refusal  of  the  defendants  to  con- 
sent to  the  taking  was  not  sufficient  to  con- 
stitute the  taking  conversion. 

[2]  The  plaintiff  complains  that  daring  the 
trial,  when  it  offered  to  Introduce  evidence 
of  the  appointment  of  the  receiver  and  sale 
of  the  property,  the  court  excluded  the  same, 
and  of  Its  own  motion  set  aside  the  receiver- 
ship and  the  acts  of  the  receiver  thereunder. 
No  authorities  are  submitted  on  this  question 
in  either  of  the  briefs.  The  authority  of  the 
Judge  to  appoint  a  receiver  and  order  the 
property  sold  is  not  questioned,  and  without 
passing  thereon  we  will  assume  that  he  had 
that  power.  We  think  then  It  was  error  for 
the  court  to  peremptorily  revoke  the  order 
and  set  aside  the  receivership  after  the  sale 
had  been  made  under  the  terms  of  the  order 
and  to  refuse  to  permit  the  plaintiff  to  show 
that  It  had  purchased  the  machine  at  a  sale 
which  had  theretofore  been  ordered. 

[3]  The  court  gave  the  following  Instruc- 
tion whlcb  Is  complained  of  by  the  phiintiff: 

'^ou  are  instructed  that  the  defendants  are 
entitled  to  be  credited  on  their  notes  with  an 
amount  equal  to  the  actual  value  of  the  prop- 
erty at  the  time  It  was  taken  into  the  possession 
of  the  plaintiff  on  the  26th  day  of  November, 
1907,  and  if  yon  find  that  the  amount  credited 
upon  the  notes,  plus  the  value  of  the  property  at 
the  time  it  was  taken,  equals  or  exceeds  the 
amount  then  due  on  the  notes  to  the  plaintiff, 
then  your  verdict  should  be  in  favor  of  the  de- 
fendants ;  but  if  you  find  from  a  preponderance 
of  the  evidence  that  the  amount  credited  upon 
the  notes,  plus  the  value  of  the  property  at  the 
time  it  was  taken  by  the  plaintiff,  is  less  than 
the  amount  then  due  on  the  notes,  then  your  ver- 
dict should  be  ia  favor  of  the  plaintiff  for  such 
difference,  together  with  interest  thereon  to  this 
date." 

This  Instruction  Is  tantamount  to  an  et- 
press  holding  by  the  court  that  the  acts  of 
the  plaintiff  constituted  a  conversion,  and 
that  the  defendants  were  entitled  to  recover 
the  value  of  the  property  at  the  \lme  plain- 
tiff took  possession  of  It.  Having  held  that 
the  taking  under  the  circumstances  did  not 
constitute  conversion,  and  there  being  no  evi- 
dence as  to  what  finally  became  of  the  prop- 
erty, then  this  Instruction  was  clearly  er- 
roneous. The  court  should  have  charged  the 
jury  that  the  taking  In  the  first  Instance  did 
not  amount  to  conversion.  The  fact  that  the 
plaintiff  waited  several  months  after  taking 


the  property  to  commence  proceedings  to  Tote; 
close  its  mortgage  under  the  facts  In  this 
case  does  not  constitute  conversion.  The  evi- 
dence showed  that  after  the  property  was 
taken  over  by  the  plaintiff  there  was  some 
negotiation  toward  effecting  a  settlement 
We  do  npt  think  the  delay  under  the  dicam- 
stances  amounted  to  a  conversion  of  the  prop- 
erty. Croze  y.  St  Mary's  Canal  Ifineral 
Land  Co.,  143  Mich.  614,  107  N.  W.  02,  313, 
114  Am.  St  Bep.  677,  and  cases  dted. 

We  think,  however,  that  the  plaintiff  was 
probably  guilty  of  negligenoe  in  retaining  the 
proi>erty  for  so  long  a  time,  and  the  defend- 
ants are  entttted  to  recover  damages  If  the 
machinery  was  Injured.  The  measure  of  dam- 
ages would  be  the  difference  between  the  val- 
ne  of  the  property  when  taken  over  by  ths 
plaintiff  and  its  value  when  disposed  o£ 

It  may  be  that  the  receiver's  sale  was  niA 
or  so  Irregular  as  to  make  the  plaintiff  guilty 
of  a  conversion  when  It  bought  the  property. 
The  facts  relating  to  the  sale  not  havliig 
been  gone  into  at  the  trial,  we  are  not  pre- 
suming to  say  whether  or  not  they  amonoted 
to  a  conversion. 

We,  therefore,  recommoid  that  the  Judg- 
ment of  the  trial  court  be  reversed,  and  the 
cause  remanded  for  further  proceedings. 

FEB  OUBIAM.    Adopted  In  whole 


(«  OU.  CM) 

OABLAND  et  aL  T.  XmiON  TBUST  00.  et  iL 
(No.  6266.) 

(Supreme  Court  of  Oklahoma.    Jan.  11,  1916.) 

(ByXlahut  (y  the  Comrt.) 

1.  Apfxai.  and  Ebbob  «=>564^-Cahk-Madk— 
TiMx  FOB  Making  Airn  Ssbvino. 

Where  a  case  is  submitted  to  the  court  op- 
en an  agreed  statement  of  facts  which  diminatM 
all  questions  of  fact,  a  motion  for  new  trial  it 
not  authorized,  and  the  time  for  maUng  and 
serving  a  case-made  runs  from  the  date  of  the 
rendition  of  the  judgment  unaffected  by  (oeb 
motion  or  the  order  overruling  the  same. 

[Ed.  Note.— For  other  cases,  see  Appeal  tnd 
Error,  Cent  Dig.  K  2601-2S06,  2565-2K9; 
Dec.  Dig.  «=3664.] 

2.  Appeal  and   Ebrob  «=>281— Motion  «« 
New  TaiAL— Necessitt  — Agbeko  Stah- 

IIENT. 

In  order  to  obviate  the  necessity  for  motion 
for  a  new  trial  when  submitting  a  case  to 
the  court  upon  an  agreed  statement  of  facts, 
there  must  be  an  agreement  as  to  all  the  ulti- 
mate facts,  and  if  the  statement  merely  em- 
braces an  agreement  as  to  certain  facts,  leariiK 
certain  ultimate  facts  to  be  found  by  the  court 
from  the  testimony  and  evidential  facts,  the 
necessity  for  a  motion  for  new  trial  to  obtain  t 
review  of  the  findings  of  fact  made  by  the  court 
will  not  be  dispensed  with. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  S|  1660-1661,  3024,  8281: 
Dec.  Dig.  «=>281.] 

3.  TJsubx  «=»11&— QtJEsnoK  of  Fact. 

Where  instruments  executed  for  the  loan 
of  money  are  apparently  fair  on  their  face,  and 
the  interest  reserved  thereby,  as  disclosed  br 
the  terms  of  the  instruments,  ia  within  the  legal 
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limit,  but  the  daim  Ib  made  that  usury  was,  in 
fact,  retained,  and  that  anch  usurioua  charge 
is  evidenced  by  a  collateral  instrument  or  by 
some  agreement  or  aevice  intended  as  a  cloak  for 
such  usurious  transaction,  as,  for  instance,  the 
charging  of  a  commission  by  the  lender,  the 
question  as  to  whether  such  collateral  instru- 
ment or  such  commissions  were  taken  or  re- 
served with  the  intent  to  charge  a  higher  rate 
of  interest  than  that  allowed  by  law,  and  wheth- 
er said  transaction  was  a  cloak  or  device  to 
evade  the  law  against  usury,  is  a  question  of 
fact  for  the  jury  or  the  court  sitting  as  a  jury. 
[Ed.  Note.— For  other  cases,  see  Usury,  Cent. 
Dig.  SS  34»-567;  Dec  Dig.  «S=»119.] 
4.  Appeal   and    Ebbob    «=>807— Wbonoful 

DiSMISSAI/— REinaTATKlOENT. 

Where  plaintiffs  in  error  have  complied 
with  the  law  by  taking  all  steps  necessary  to 
I>erfect  an  appeal  to  this  court,  and  petition  in 
error  in  due  form  with  case-made  attached 
thereto  is  lodged  in  the  office  of 'the  clerk  of 
this  court  within  the  time  allowed  by  law,  and 
where  said  petition' in  error  is  wrongfully  dis- 
nusaed,  the  order  of  dismissal  will  be  set  aside, 
and  the  cause  reinstated  and  determined  on  its 
merits. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  U  3177-3188;  Dec.  Dig.  «=> 
807 .] 

Kane,  C.  J^  dissenting. 

Error  from  District  Court,  Oklahoma  Coun- 
ty; W.  R.  Taylor,  Judge. 

Action  by  the  Union  Trust  Company,  a 
corporation,  trustee,  against  D.  N.  Garland 
and  others.  Judgment  for  plaintiff,  and  de- 
fendants bring  error.  Motion  to  set  aside 
order  recalling  mandate  overruled,  and  case 
retained  for  decision  on  Its  merits. 

Stuart,  Cruce  &  Cmce  and  L.  D.  Ultcbell, 
all  of  Oklahoma  City,  for  plaintiffs  In  error. 
Ames,  Chambers,  Lowe  &  Blchardson,  of  Ok- 
lahoma City,  for  defendant  In  error. 


HARDY,  J.    On  the 


day  of  Janu- 


ary, 1918,  the  Union  Trust  Company,  a  cor- 
poration, and  the  Union  Trust  Company,  a 
corporation,  trustee,  filed  suit  In  the  district 
court  of  Oklahoma  county  against  plaintiffs 
in  error,  who  will  be  referred  to  as  defend- 
ants, and  R.  S.  Rowland  and  Silas  Rowland, 
asking  Judgment  in  the  sum  of  $50,000  upon 
50  certain  notes  bearing  date  of  May  25, 1912, 
In  the  sum  of  $1,000  each,  due  on  different 
dates,  35  of  which  matured  June  1,  1918,  said 
notes  being  made  payable  to  bearer  or  the 
registered  holder  thereof,  and  also  to  fore- 
close a  deed  of  trust  or  mortgage  upon  a  cer- 
tain ten-story  building  In  the  dty  of  Okla- 
homa City  given  to  secure,  the  payment  of 
said  notes,  Which  mortgage  was  made  in  fa- 
vor of  the  Union  Trust  Company,  trustee. 
The  petition  alleged  the  execution  of  said 
notes  and  mortgage,  and  copies  thereof  were 
attached  to  the  petition.  The  notes  bore  in- 
terest at  the  rate  of  6  per  cent  per  annum 
from  date  until  paid,  and  after  maturity  at 
the  rate  of  10  per  cent,  per  annum.  The 
plaintiff  further,  alleged  that  Its  lien  upon 
said  property  was  a  first  and  prior  lien,  and 
alleged  that  the  defendants  R.  S.  Rowland 


and  Silas  Rowland  claimed  to  have  some  in- 
terest In  or  title  to  the  real  estate  In  plaln> 
tiff's  mortgage  described,  and  expressly  al- 
leged that  the  interest  or  titie  of  said  R.  S. 
Rowland  and  Silas  Rowland  was  inferior  to 
and  subject  to  the  lien  of  plaintiff.  The  peti- 
tion further  alleged  that,  according  to  the 
terms  and  conditions  of  said  mortgage,  plain- 
tiff had  elected  to  declare  the  entire  indebt- 
edness secured  thereby  due  and  payable,  and 
prayed  Judgment  for  the  full  amount  and  for 
foreclosure  of  its  mortgage,  and  a  decree  that 
the  Interest  or  titie  of  said  defendants  R.  S. 
Rowland  and  Silas  Rowland  be  decreed  to 
be  Inferior  to  and  subject  to  plaintiff's  lien. 

Defendants  filed  answer  denying  each  and 
every  allegation  in  plaintiff's  petition,  except 
such  as  were  therein  admitted,  and  as  a  sec- 
ond defense  admitting  the  execution  of  the 
notes  and  mortgage  or  deed  of  trust  sued  up- 
on, and  delivery  of  same  to  plaintiff  Union 
Trust  Company,  but  alleged  that  the  consid- 
eration for  same  was  the  loan  of  $50,000,  and 
that  plaintiff,  through  its  officers  and  agents, 
knowingly  and  :wrongfully,  and  with  intent 
to  violate  the  laws  of  the  state  with  refer- 
ence to  the  charging  of  usurious  interest, 
charged,  reserved,  and  received  from  defend- 
ants and  that  defendants  paid  to  plaintiff  as 
interest  foi:  the  use  of  said  money  from  the 
date  of'  the  execution  of  said  instruments  un- 
til December  21, 1912,  the  sum  of  $2,600  cash, 
a  note  for  $2^750,  and  interest  payments 
amounting  to  $1,572.22,  making  a  total  sum 
of  $6,822.22,  being  interest  at  the  rate  of  27 
per  cent  per  annum,  and  that  by  reason  of 
such  usurious  charge  defendants  were  enti- 
tled to  offset  against  plalntifTs  demand  twice 
said  sum  so  reserved,  to  wit  tiie  sum  of  $13,- 
644.  Other  paragraphs  of  the  answer  alleg- 
ed that  said  transaction  was  usurious  in  oth- 
er particulars  than  as  above  stated,  but  we 
deem  It  unnecessary  here  to  state  the  allega- 
tions thereof  In  detalL  By  an  amendment 
to.  the  petition  a  count  was  added  demanding 
judgment  on  the  note  for  $2,750,  and  for 
foreclosure  of  mortgage  by  which  same  was 
secured,  same  having  matured  in  the  mean- 
time. 

To  this  answer  plaintiffs  filed  a  rdply,  deny- 
ing generally  and  specifically  the  allegations 
of  new  matter  therein  contained,  and  alleged 
that  at  the  time  of  the  execution  of  said 
notes,  to  wit  May  25,  1912,  the  plaintiff.  Un- 
ion Trust  Company,  loaned  and  advanced  to 
said  defendants  said  sum  of  $50,000,  and  at 
the  time  of  the  execution  of  said  notes  and 
deed  of  trust  defendants  paid  plaintiff  the 
sum  of  $2,500,  and  executed  and  delivered  to 
the  Union  Trust  Company  their  note  for  $2,- 
750,  with  Interest  at  8  per  cent  per  annum, 
payable  May  25,  1913,  secured  by  a  second 
mortgage  upon  said  property;  that  the  sum 
of  $2,500  paid  in  cash  at  the  time  and  the 
sum  of  $2,750  represented  by  said  note  which 
defendants  promised  to  pay  plaintiff  on  May 
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25,  1913,  together  with  the  several  interest 
payments  alleged  to  have  been  made  by  said 
defendants,  were  a  part  of  the  interest  which 
accraed  upon  said  loan  for  the  entire  time 
said  loan  was  to  run,  and  were  not  payments 
of  interest  for  the  dates  set  forth  in  the  an- 
swer and  cross-petition  of  said  defendants. 
The  reply  then  sets  out  the  sums  which  plain- 
tiff alleges  it  would  have  been  entitled  to 
charge  under  its  theory  of  the  law  and  facts, 
and  denies  that  there  was  any  usury  in  said 
transaction. 

The  defendant  Silas  Rowland  filed  a  dis- 
claimer. W.  J.  Walker,  who  was  the  as- 
signee of  the  Rowland  mortgage,  filed  answer 
and  cross-petition,  asking  judgment  against 
plaintiffs  in  error  on  certain  notes  in  the  sum 
of  $15,750,  with  10  per  cent,  interest  thereon 
from  date  until  paid,  and  for  foreclosure  of 
a  certain  mortgage  upon  said  property. 

Issues  were  joined  upon  this  answer  or 
cross-petition,  and  the  cause  came  on  for 
trial  on  the  26th  day  of  September,  1913,  all 
of  the  parties  being  present,  and  it  was  agreed 
that  the  issues  between  plaintifT  and  defend- 
ants and  the  issues  between  defendants  and 
defendant  Walker  should  be  tried  separate- 
ly; and  thereupon  the  parties  dictated  into 
the  record  a  stipulation  or  agreement  as  to 
certain  facts  about  which  there  was.  no  dis- 
pute, and  the  notes  and  mortgages  sued  up- 
on were  introduced  in  evidence,  and  the  is- 
sues between  plaintiff  and  defendants  were 
argued  to  the  court  and  taken  under  advise- 
ment On  the  29th  day  of  September,  1913, 
the  cause  coming  on  for  hearing  upon  the 
answer  and  cross-petition  of  defendant  Walk- 
er, the  parties  appeared  and  waived  a  Jury, 
and  the  matter  was  continued  until  the  20th 
day  of  October,  1913,  at  which  time  same 
was  heard,  and  on  said  day  the  court  render- 
ed Judgment  in  favor  of  plaintiff  and  against 
defendants  in  the  sum  of  $52,666.07,  with  in- 
terest from  October  20,  1913,  at  6  per  cent, 
per  annum,  together  with  10  per  cent  addi- 
tional as  attorney's  fees,  and  foreclosure  of 
said  deed  of  trust,  and  also  rendered  Judg- 
ment in  favor  of  plaintiffs  and  against  de- 
fendantsion  the  note  for  $2,750  and  for  fore- 
closure of  the  mortgage  by  which  same  was 
secured,  and  found  that  the  interest  and  ti- 
tle of  the  defendants  Silas  Rowland  and  W. 
J.  Walker  in  and  to  the  property  described 
was  inferior  and  subject  to  the  judgment  of 
plaintiff,  and  on  said  day  rendered  judgment 
upon  the  issues  between  defendants  and  de- 
fendant Walker  in  favor  of  defendant  Walk- 
er in  the  sum  of  $12,600,  and  decreed  a  fore- 
closure of  his  mortgage  upon  said  property, 
subject  to  the  judgment  of  the  Union  Trust 
Company.  Motions  for  new  trial  were  filed 
and  overruled,  and  case-made  duly  prepared 
and  served. 

Upon  the  case  l>eing  lodged  in  this  court 
plaintiff  filed  motion  to  dismiss  upon  the 
ground  that,  the  issues  l>etween  plaintifF  and 
defendants  having  been  tried  upon  an  agreed 


statement  of  facts,  no  motion  for  new  trial 
was  necessary,  and  case-made  was  not  pre- 
pared and  served  within  the  time  allowed  by 
law.  Upon  consideration  of  this  motion  an 
opinion  was  rendered  dismissing  the  cause, 
and  petition  for  rehearing  was  denied.  Leave 
was  granted  to  file  second  petition  for  re- 
hearing, which,  upon  consideration,  was  sus- 
tained, and  the  former  opinion  withdrawn. 
Pending  this  latter  action  mandate  had  is- 
sued and  been  transmitted  to  the  trial  court, 
and  by  it  spread  upon  the  journal  and  order 
of  sale  Issued  upon  the  judgment  and  the 
property  advertised  for  sale. 

Upon  sustaining  the  second  petition  for  re- 
hearing, an  order  was  made  recalling  the 
mandate,  apd  the  matter  is  now  submitted 
upon  motion  of  plaintiff  to  set  aside  said 
order,  and  the  case  of  Thomas  v.  Thomas,  27 
OkL  801,  109  Pac.  825,  113  Pac  1058,  35  L. 
R.  A.  (N.  S.)  124,  133,  Ann.  Cas.  1912C,  713,  U 
relied  upon.  The  Thomas  Case  was  submit- 
ted in  this  court  upon  its  merits,  and  a  deci- 
sion rendered  thereon,  after  which  mandate 
was  regularly  Issued  without  any  fraud,  ac- 
cident, Inadvertence,  or  mistake.  This  case 
was  not  submitted  upon  the  merits,  but  was 
dismissed  upon  the  theory  that  this  oonrt 
was  without  jurisdiction  by  reason  of  tbe 
case  having  been  submitted  in  the  trial  court 
upon  an  agreed  statement  of  facts  motioa 
for  new  trial  was  unnecessary,  and  no  case- 
made  was  prepared  and  served  within  Uk 
time  prescribed  by  law  or  any  lawful  order 
of  the  court 

There  was  a  sharp  issue  in  the  pleadings 
as  to  the  existence  of  usury,  and,  while  there 
was  a  stipulation  as  to  certain  facts,  the 
same  did  not  dispose  of  all  the  Issues  of  fact 
presented  to  the  trial  court  but  left  certain 
ultimate  facts  to  be  determined  from  the 
facts  agreed  upon  and  the  evidence  Introdac- 
ed.  The  instrument  providing  for  6  per  cent 
interest  from  date  until  maturity,  and  for 
10  per  cent  after  maturity,  no  usury  was 
apparent  upon  the  face  of  the  contract  De- 
fendants allege,  however,  that  the  plaintiff 
retained  from  the  sum  loaned  $2,500  in  cash, 
and  required  the  defendants  to  execute  a 
note  in  the  sum  of  $2,700,  and  that  this  pay- 
ment and  note  were  a  cloak  and  device  to 
cover  a  usurious  charge;  while  plaintiff  al- 
leged in  its  reply  that  said  sums  were  in- 
terest calculated  upon  the  full  time  the  loan 
was  to  run,  and  were  not  a  charge  for  the 
time  the  loan  actually  was  permitted  to  mo. 
The  parties  stipulated  that  defendants  prom- 
ised to  pay  plaintiff  as  a  commission  $5,3, 
$2,500  cash,  and  note  for  $2,750,  and  that  de- 
fendants actually  paid  to  plaintiffs  and  plain- 
tiffs received  $2,500  in  cash,  and  a  note  for 
$2,750,  and,  in  addition  thereto,  paid  the  sum 
of  $1,572.22  as  interest  on  said  loan,  maUng 
a  total  sum  of  $6,822.22,  Which,  if  actually 
paid  and  charged  for  the  loan  or  forbearance 
of  said  sum  for  the  time  same  was  permitted 
to  run.  would  constitute  interest  thereon  at 
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tbe  rate  of  more  than  27  per  cent.,  and,  In 
addition  thereto.  Judgment  was  rendered 
against  defendants  for  an  attorney's  fee  in 
tbe  total  sum  of  $6,561.96. 

[3]  In  order  for  a  contract  tp  be  usurions 
tbere  must  be,  in  fact,  an  excessive  charge, 
and  said  charge  must  be  made  with  the  un- 
lawful and  corrupt  intent  to  take  interest  in 
excess  of  tbe  lawful  rate  (Covington  v.  Fish- 
er, 22  Okl.  207,  97  Pac.  616;  Merchants'  ft 
Planters'  NaUonal  Bank  v.  Horton,  27  Okl. 
689,  117  Pac.  201) ;  and,  where  the  contract 
is  apparently  fair  on  its  face,  and  the  inter- 
est reserved  thereby  as  disclosed  by  the 
terms  of  the  instrument  sued  on  is  within 
the  legal  limit,  but  tbe  claim  is  made  that 
usury  was,  in  fact,  retained,  and  that  such 
usurioas  charge  Is  evidenced  by  other  col- 
lateral instruments  or  by  s<»ne  agreemoit 
or  device  intended  as  a  cloak  for  such  usuri- 
ous transaction,  as,  for  instance,  the  charging 
of  a  commission  on  the  part  of  the  lender.  It 
then  becomes  a  question  of  fact  as  to  wheth- 
er such  sums  were,  in  truth  and  in  fact,  re- 
served and  charged  as  commissions,  and 
whether  the  charge  for  services  rendered,  If 
any,  were  excessive  or  reasonable,  and,  U 
excessive,  whether  such  excess,  together  with 
the  amount  of  interest  reserved  in  the  con- 
tract, would  amount  to  usury,  and  in  such 
case  the  Intention  of  the  parties  at  the  time 
the  contract  was  entered  into  or  the  commis- 
sion retained  is  a  question  of  fact  to  be  de- 
termined from  all  the  facts  and  circumstano- 
es  In  tbe  case,  and  should  be  submitted  to 
a  Jury,  or  to  the  court  sitting  as  a  Jury 
(Perghtal  v.  C!otton  States  Bldg.  Co.,  25  Tex. 
Civ.  App.  S90,  61  S.  W.  428;  Polk  Co.  Sav- 
ings Bank  V.  Harding,  113  Iowa,  511,  85  N< 
W.  775;  Patillo  V.  Allen  West  Com.  Co.,  108 
Fed.  723,  47  C.  a  A  637;  Merchants'  Ex. 
Nat.  Bank  v.  Com.  Warehouse  Co.,  49  N.  Y. 
635 ;  Covington  et  aL  v.  Fisher,  supra ;  Cockle 
V.  Flack,  93  n.  8.  344,  33  L.  Ed.  949;  Hntch- 
Inson  V.  Hosmer,  2  Conn.  341;  Beckwlth  v. 
Windsor  Mfg.  Co.,  14  Conn.  694 ;  Stevens  v. 
Staples,  64  Minn.  3,  65  N.  W.  959 ;  Carpen- 
ter T.  Lamphere,  70  Minn.  542,  73  N.  W,  514 ; 
Surr.  Part.  Massey  McKesson  Co.  v.  McDow- 
ell, 20  N.  C.  252 ;  KetchuAi  v.  Barber  et  al.,  4 
HiU  [N.  Y.]  224;  Kent  v.  Phelps,  2  Day 
[Cono.]  483;  Thurston  v.  ComeU,  38  N.  Y. 
281;  Dnvall  v.  Farmers'  Bank,  7  Gill  ft  J. 
[Md.]  4:4;  39  Cya  1056,  1057;  22  Ency. 
Pleading  ft  Practice,  454). 

There  was  no  stipulation  as  to  whether 
said  sums  were,  in  fact,  commissions,  nor  as 
to  the  Intent  of  tbe  plaintiff  in  charging  said 
sums,  nor  as  to  the  amount  or  character  of 
the  services  rendered,  if  any,  or  the  reason- 
able value  of  such  services ;  and  in  render^ 
ing  Judgment  in  favor  of  plaintiff  the  court 
found  that  said  sums  were  paid  and  retained 
as  conunlssions,  and  the  Judgment  Imported 
a  finding  that  the  charge  for  the  services 
rendered  was  reasonable,  and  that  said  note 
and  charge  were  not  a  cloak  or  a  device  to 


cover  usury.  These  being  issues  of  ftict  not 
agreed  upon  by  the  parties,  necessary  to  be 
determined  by  the  court  before  Judgment 
could  be  rendered  ni)on  the  issues,  it  was 
necessary  that  a  motion  for  a  new  trial  be 
filed  In  order  to  procure  a  review  of  the 
finding  of  the  court  thereon. 

[1]  It  is  a  well-established  rule  in  this 
state,  supported  by  a  long  line  of  decisions, 
that  where  a  case  is  tried  upon  an  agreed 
statement  of  facts,  which  eliminates  all  ques- 
tions of  fact,  a  motion  for  a  new  trial  is  un- 
authorized by  statute,  and  the  time  for  mak- 
ing and  serving  a  case-made  for  this  court 
runs  from  the  date  of  the  rendition  of  the 
Judgment,  unaffected  by  such  motion  or  the 
order  overruling  the  same.  Board  of  Coun- 
ty Commissioners  v.  Porter  et  al.,  19  Okl. 
175,  92  Pac.  152;  Stannard  v.  Sampson  et 
ux..  23  OkL  13,  99  Pac.  796:  St  L.  ft  S.  F. 
Ry.  Co.  v.  Nelson,  40  OkL  143,.  136  Pac.  580; 
C,  B.  I.  ft  P.  Ry.  Co.  T.  Shawnee  et  aL,  89 
OkL  728,  136  Pac.  691;  School  Dlst  No.  38 
V.  Mackey,  Co.  Treas.,  44  Okl.  408,  144  Pac. 
1032 ;  Dunlap  v.  Herring  Lumber  Co.  et  aL, 
44  OkL  475,  145  Pac.  374 ;  Jones  v.  Feamow, 
149  Pac.  1138.  And  the  converse  of  this 
proposition  would  be  true,  that,  where  a 
statement  of  facts  upon  which  a  case  is  sub- 
mitted does  not  eliminate  all  questions  of 
fact,  and  where  other  evidence  is  introduced, 
If  a  review  of  tbe  findings  of  fact  by  the 
court  made  therefrom  is  desired,  a  motion 
for  new  trial  is  necessary  in  order  to  present 
to  this  court  the  facts  and  evidence  upon 
which  such  findings  were  made. 

[2]  An  agreed  statement  of  facts  is  but  a 
substitute  for  evidence  of  those  facts,  and  in 
this  resi>ect  differs  from  an  agreed  case 
(Towle  et  al.  v.  Sweeney  et  aL,  2  Cal.  App. 
29,  83  Paa  74),  and  the  agreed  statement  of 
facts,  in  order  to  obviate  the  necessity  of  a 
motion  for  a  new  trlaL  must  be  an  agree- 
ment upon  the  ultimate  facts,  and  not  merely 
an  agreement  upon  facts  which  are  evidential 
in  their  nature,  and  from  which  ultimate  and 
material  facts  may  be  found. 

The  Supreme  Court  of  the  United  States, 
in  Wilson  v.  Merchants  Loan  &  Trust  Co., 
183  U.  S.  121,  22  Sup.  Ct.  55,  46  L.  Ed.  113, 
in  passing  upon  the  sufficiency  of  an  agreed 
statement  of  facts  within  tbe  meaning  of 
Rev.  St  D.  S.  Si  649,  700  (U.  8.  Comp.  St 
1913,  §§  1587, 1668),  providing  for  a  waiver  of 
trial  by  Jury,  said: 

"It  has,  however,  been  held  that  where  there 
was  an  agreed  statement  of  facts  submitted  to 
the  trial  court  and  upon  which  its  Judgment 
was  founded,  such  agreed  statement  would  be 
taken  as  an  equivalent  of  a  special  finding  of 
facts.  Wayne  County  Supervisors  v.  Kennicott, 
103  U.  S.  554,  26  L.  Ed.  486.  But,  as  such 
equivalent,  there  must  of  course,  be  a  finding 
or  agreement  upon  all  ultimate  facts,  and  the 
statement  must  not  merely  present  evidence 
from  which  such  facts  or  any  of  them  may  be 
inferred." 

And  again.  In  United  States  Trust  Co.  v. 
New  Mexico,  183  TJ.  S.  635,  22  Sup.  Ct  172, 
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46  Lh  Ed.  315,  In  passing  upon  the  same  ques- 
tion the  same  court  said: 
.  "An  agreed  statement  of  facts  may  be  the 
equivalent  of  a'  special  verdict,  or  a  finding  of 
(acta  upon  which  a  reviewing  court  may  de- 
clare the  applicable  law  if  said  agreed  statement 
is  of  the  ultimate  facts,  but,  if  it  be  merely  a 
recital  of  testimony,  or  evidential  feet,  it  brings 
nothing  before  an  appellate  court  for  considera- 
tion." 

In  the  case  at  bar,  as  already  shown,  while 
counsel  stipulate  as  to  certain  facts,  they  do 
not  stipulate  as  to  all  of  the  ultimate  facts 
In  the  case,  but  leave  for  determination  by 
the  court  as  a  fact  to  be  found,  whether  It 
was  the  intent  of  the  platntUI  to  charge  and 
receive  usurious,  interest  In  violation  of  the 
law,  or  whether  said  sums  in  controversy 
were,  in  fact,  retained  and  charged  as  com- 
missions, and  also  as  to  whether  the  plaln- 
tUTs  deed  of  trust  was  a  prior  lien  upon  the 
property.  TIils  being  true,  the  case  was  not 
tried  upon  an  agreed  statement  or  stipulation 
of  all  the  ultimate  facts  in  the  case,  but  up- 
on a  stipulation  as  to  certain  facts  and  upon 
documentary  evidence  from  which  Important 
and  ultimate  facts  might  be  inferred,  but  in 
regard  to  which  there  was  no  agreement. 
From  the  facta  agreed  upon  and  the  evidence 
Introduced  different  inferences  might  have 
been  drawn. 

[4]  Without  determining  the  question  as  to 
whether  the  issues  between  plaintiff  and  de- 
fendants and  between  defendants  and  their 
codefendant.  Walker,  might  be  tried  sepa- 
rately, we  think  it  is  apparent  that  the  case 
was  not,  in  fact,  tried  upon  an  agreed  state- 
ment of  facts  within  the  meaning  of  the  au- 
thorities, and  therefore  the  case  was  improv- 
idently  dismissed.  This  being  true,  there 
remains  the  question  whether  this  court,  upon 
ttds  state  of  facts,  has  authority  to.  recall  a 
mandate  after  same  has  been  issued  and  lodg- 
M  in  the  trial  court. 

Section  6,  art.  2,  of  the  Ck>nstltutlon  pro- 
vides: 

"The  courts  of  Justice  of  the  state  shall  be 
open  to  every  person,  and  speedy  and  certain 
remedy  afforded  for  every  wrong  and  for  every 
injury  to  person,  property,  or  reputation ;  and 
right  and  justice  shaU  be  administered  without 
sale,  denial,  delay,  or  prejudice." 

The  procedure  for  making  and  serving  a 
case-made  is  prescribed  in  article  25,  c.  60, 
Rev.  Laws  1910.  This  section  of  the  Bill 
of  Rights,  in  connection  with  these  statutory 
provisions,  means  that,  when  any  litigant  has 
compiled  with  the  provisions  of  the  law  reg- 
ulating the  manner  of  perfecting  an  appeal 
to  this  court,  that  the  portals  of  this  court 
shall  not  be  closed  against  him,  but,  on  the 
contrary,  shall  be  open,  and  that  he  shall  be 
entitled  to  have  his  case  heard  on  Its  merits 
and  justice  administered  therein.  The  rule 
announced  in  G^omas  v.  Thomas  that  the 
court  has  no  authority  after  a  mandate  has 
regularly  issued  and  been  transmitted  to  the 
lower  court  to  recall  the  same  in  the  absence 
of  fraud,  accident,  or  mistake  does  not  de- 


prive the  Gonrt  of  authority  In  the  present 
case  to  make  the  order  complained  of.  This 
case  was  wrongfully  dismissed  upon  tiie  as- 
sumption that  the  case  had  been  tried  npon 
an  agreed  statement  of  faqts  which  disposed 
of  all  the  Issues  of  fact  between  the  partlea, 
.and  defendants  have  been  denied  their  right 
to  have  their  case  heard  In  this  court  npon  Us 
merits. 

In  St  Paul  Fire  &  Marine  Ins.  Co.  v.  Peck. 
40  OkL  396,  139  Paa  U7,  the  court  had  in- 
advertently misquoted  a  statute  that  was 
controlling,  and  upon  the  attention  at  the 
court  being  called  to  that  fact  the  mandate 
was  recalled,  and  the  authority  of  the  oonrt 
so  to  do  was  determined.  The  opinion  in 
that  case  reviews  the  authorities,  and  reaches 
.the  conclusion  that,  when  by  mistake  or  in- 
advertence a  decision  of  this  court  is  Im- 
provldently  made,  although  the  mandate  is 
transmitted  to  the  trial  court,  this  court  does 
not  lose  jurisdiction,  and,  when  attention  Is 
called  to  such  mistake,  will  assert  Jurisdic- 
tion and  recall  the  mandate. 

That  this  court  has  power  to  recall  a  man- 
date after  same  has  been  issued,  transmitted, 
and  filed  in  the  lower  court  is  demonstrated 
by  the  fact  that  in  the  following  cases  man- 
dates have  been  Issued,  transmitted,  and 
filed  in  the  lower  court,  and  thereafter  the 
mandate  was  recalled,  and  Jurisdiction  re- 
assumed,  and  the  cause  reconsidered  on  its 
merits:  No.  1144,  Samipson  et  al.  v.  Staples; 
No.  4263,  Steel  et  aL  ▼.  Jones  et  aL ;  No.  2633, 
Kelley  et  aL  ▼.  State;  No.  5209,  St  U  &  S. 
F.  Ry.  Co.  v.  Brown;  Na  6667,  Wadsworth 
et  aL  ▼.  Crump  et  al.;  No.  5707,  Goes  eC 
aL  ▼.  Sterrltt;  No.  4634,  Paulsen  et  aL  t. 
Western  Enectric  Ca  et  aL ;  Na  4272,  Ronnds 
&  Porter  Lumber  Co.  v.  Thompson ;  No.  4638, 
Cox  et'aL  V.  Dempster  Mill  &  Mfg.  Co.; 
No.  5158,  Wagoner  TeL  Ga  v.  VennUllon; 
No.  5136,  Reynolds  v.  James;  Na  4657,  Scott 
et  aL  V.  Potts  et  aL ;  No.  7128,  Bd.  Oa  Comm. 
▼.  dark  et  aL 

If  it  be  contended  that  the  mere  llUng  ol 
the  mandate  In  the  trial  court  Is  not  suffi- 
cient to  divest  the  Jurisdiction  of  this  court 
and  lodge  same  in  the  trial  court,  then  addi- 
tional authority  for  this  proposition  Is  found 
in  the  following  cases,  in  whldi  the  mandate 
had  been  Issued,  transmitted  to  the  trial 
court,  and  duly  recorded  therein,  where  or- 
ders were  made  by  this  court  recalling  the 
mandate,  durlsdiction  reassiuued,  and  the 
cases  considered  on  their  merits:  No.  4346, 
In  re  Estate  of  HiUy  Hays;  Na  6688,  Ft. 
S.  &  W.  R.  Ca  ▼,  Bla<*  et  aL ;  No.  4397,  Mil- 
ler et  aL  ▼.  OkL  State  Bank;  No.  4097,  Map- 
tindale  et  al  v.  Sbaha;  Na  6213,  Sharp  r. 
City  of  Guthrie. 

Thus  it  Is  demonstrated  that  the  action 
taken  in  this  case  is  not  without  precedent, 
nor  has  a  different  rule  been  applied  In  this 
case  from  that  which  this  court  baa 'con- 
sistently adopted  and  ai^lled  In  othw  cases. 
In  the  cases  dted  some  of  the  great  lawyers 
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Of  the  state,  laclndlng  former  members  of  the 
territorial  Supreme  Court,  were  interested, 
and  in  one  case  at  least  a  former  member  of 
this  court  appeared  as  counsel,  and  the  au- 
thority of  this  court  to  mate  the  orders 
therein  was  not  questioned. 

Such  is  also  the  practice  in  the  Criminal 
Court  of  Appeals.  In  the  following  cases 
mandate  had  Issued,  been  transmitted  to  the 
lower  court,  and  recorded  which  were  after- 
-wards  recalled:  A-1803,  Sayer6  et  al.  ▼. 
State;  Na  A-2160,  Grant  ▼.  Stale;  No.  A- 
1802,  lioyes  t.  State. 

In  the  cases  following  mandates  had  is- 
sued and  been  filed  in  the  lower  court,  and 
were  recalled  and  Jurisdiction  reassumed  by 
the  (Mminal  Court  of  Appeals :  No.  A-17e6, 
Grant  v.  State ;  No.  A-1311,  Arnold  t.  State ; 
No.  A-1370.  Edwards  t.  State;  No.  A-1061, 
McKenzie  ▼.  State;  No.  A-1430,  McLeod  r. 
State. 

The  Sujirame  Court  of  the  United  States 
has  held  that,  where  a  case  was  dismissed 
by  mistake,  the  case  would  be  reinstated  and 
disposed  of  on  its  merlta  In  The  Palmyra, 
12  Wheat  1,  6  U  Ed.  531,  that  court  said: 

"Every  court  most  be  presumed  to  exerdae 
those  powers  belonging  to  it  which  are  neces- 
sary for  the  promotion  of  public  justice;  and 
we  do  not  doubt  that  this  court  possesses  the 
power  to  reinstate  any  cause  dismissed  by  tui»- 
take.  The  reinstatement  of  the  cause  was 
founded,  in  an  opinion  «f  this  court,  upon  the 
plain  principlea  of  Justice,  and  is  according  to 
the  known  practice  of  other  Judicial  tribunals 
in  like  cases." 

The  decision  in  this  case  was  dted  and  the 
doctrine  therein  approved  in  the  following 
cases:  PhilUpe  v.  Negley,  117  U,  S.  66B,  6 
Sup.  Ct  001,  29  L.  Ed.  1013 ;  IllinoU  ex  reL 
Hunt  ▼.  Illinois  Cent  Ry.  Co.,  184  U.  S.  77, 
22  Sup.  Ct  300,  46  Lu  Ed.  44&  See,  also,  Al- 
viso  T.  United  States,  6  Wall.  467,  18  L.  Ed. 
721. 

In  the  following  cases,  after  mandate  bad 
been  issued  and  transmitted  to  the  lower 
coort.  the  Supreme  Court  of  the  United 
States  recalled  same:  Bank  of  Commerce  t. 
State  of  Tenn.,  163  U.  S.  416,  16  Sup.  Ct 
1113,  41  U  Ed.  211 ;  Cannon  y.  United  States, 
116  U.  S.  65,  6  Sup.  Ct  278,  29  L.  Ed.  561 ; 
United  States  t.  Gomez,  23  How.  326,  16  L. 
Ed.  552. 

The  Supreme  Court  of  California,  in  the 
case  of  Rowland  T.  Ereyenhagen,  24  Cal.  62, 
said: 

"Against  as  order  or  Judgment  Improvidently 
granted,  upon  a  false  suggestion,  or  under  a 
mistake  as  to  the  facts  of  the  case,  this  court 
wiU  afford  relief  after  the  adjournment  of  the 
term,  and  will,  if  necessary,  recall  a  remittitur 
and  stay  proceedings  in  the  court  below.  This 
is  not  done,  however,  upon  the  principle  of  re- 
assumption  of  JnrisdietioD,  but  upon  the  ground 
that  the  Jnriamction  of  the  court  cannot  be  di- 
vested by  an  irregular  or  improvident  order." 

And  in  the  case  of  Trimipler  v.  Trumpler, 
123  Cal.  248, 55  Pac.  1008,  the  same  court  said: 

"AitUougfa  this  court  loses  jurisdiction  after 
the  remittitur  has  been  issued  and  filed  in  the 
ronrt  below,  yet,  if  any  fraud  or  imposition  has 
been  practiced  upon  the  court  or  the  opposite 


counsel  by  the  party  procuring  the  dismissal, 
or  the  order  of  dismissatl  has  been  improvidently 
granted  upon  a  false  suggestion,  the  appellate 
court  will  recall  the  remittitur  and  stay  the 
proceedings  in  the  court  below.  •  •  •  This 
must  be  so,  or  intolerable  injuries  might  result" 

Many  other  California  cases  announce  the 
same  rule.  Such  is  also  the  rule  in  New 
York.  Franklin  Bank  Note  Co.  v.  Mackey, 
168  N.  Y.  683,  51  N.  B.  178;  Moffett  v.  El- 
mendorf,  153  N.  Y.  674,  48  N.  E.  1106. 

In  Town  of  Underhlll  v.  Town  of  Jerichoj 
66  Vt  183,  28  Atl.  879,  the  Supreme  Court  of 
Vermont  said: 

"If  its  judgment,  order  was  not  upon  the  case, 
as  shown  by  the  records  of  the  trial  court, 
*  *  *  or  if  the  Judgment  order  issued  erro- 
neously through  the  misprision  of  its  clerk,  or 
if  it  iMued  by  inadvertence,  by  reason  of  con- 
cealment, fraud,  misrepresentation,  misinforma- 
tion, or  other  default,  so  that  the  Jurisdiction 
of  the  court  of  error  has  not  been  exercised 
upon  the  real  cause  or  in  due  course,  and  the 
remittitur  does  not  represent  the  true  Judgment 
of  the  court  of  error  properly  •  •  •  obtain- 
ed, the  cause,  notwithstanding  the  erroneous 
remittitur  received  by  the  triiJ  court  Is  still 
in  the  appellate  court  or  court  of  error,  and  its 
Jurisdiction  thereon  has  nOt  been  exliausted.'' 

In  Livesley  v.  Johnston  et  aL,  47  Or.  198, 
82  Pac.  864,  the  Snpreme  Court  of  Oregon, 
after  referring  tb  the  rule  in  California  Jnst 
quoted,  said: 

"The  preponderance  of  Judicial  authority  con- 
cedes the  power  of  a  court  of  record  at  any  time 
during  the  term  at  which  a  Judgment  is  render- 
ed to  set  it  aside,  when  it  was  improvidently 
given  in  consequence  of  a  false  suggestion  or 
under  a  mistake  of  facts." 

In  Elllian  v.  SJbbinghaus,  111  U.  S.  798,  4 
Sup.  Ct  697,  28  Ia  Ed.  583,  and  In  Merriam 
V.  Gordon,  20  Neb.  405,  30  N.  W.  410,  man- 
dates were  recalled  because  of  a  mistake 
therein,  and  same  was  recalled  and  corrected. 
In  Lovett  V.  State,  29  Fla.  384, 11  SontlL  176, 
16  li.  R.  A.  313,  wliich  was  a  capital  case, 
a  purported  transcript  of  the  record  was  filed 
in  the  Supreme  Court,  Judgment  reversing 
the  case  rendered  thereon,  and  mandate  re- 
mitted and  recorded  in  the  lower  court  Aft- 
erwards a  correct  transcript  was  filed,  and 
the  Supreme  Court,  speaking  through  Mr. 
Chief  Justice  Rayney,  granted  a  rehearing 
and  recalled  the  mandate,  and  reviewed  the 
authorities  upon  the  power  of  the  court  so 
to  do,  and  cited  with  approval  the  case  of 
King  V.  Ruckman,  22  N.  J.  Eq.  651,  in  which 
the  following  language  was  used: 

"I  have  no  doubt  that  this  court  has  the  pow- 
er at  any  time  to  amend  its  judgment  if  it  is  er- 
roneous by  reason  of  the  misentry  of  the  clerk, 
or  by  reason  of  any  other  mistake,  or  that  such 
judgment  may  be  set  aside  and  treated  as  a  nul- 
lity'if  it  has  been  procured  by  fraud,  or  is  the 
result  of  misapprehension." 

After  quoting  the  language  above,  the  opin- 
ion continues: 

"The  case  before  us  is  one  in  which  a  Judg- 
ment of  reversal  has  been  rendered  and  is  im- 
provident through  mistake  and  has  been  obtain- 
ed upon  a  false  suggestion.  Our  decision  of  it 
is  the  result  of  misapprehension  and  of  imposi- 
tion upon  the  court. 

"The  consideration  for  reversal  or  aiBrmance 
of  a  judgment  or  decree  upon  a  misrepresenta- 
tion of  the  record  of  the  case  or  upon  anything 
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else  than  the  true  record  of  that  case  is  entirely 
outside  of  the  functions  or  purposes  of  an  ap- 
pellate court.  This  case  is,  in  our  judgment, 
clearly  'within  the  rule  which  preserves  our  ju- 
risdiction of  it.  We  have  been  misled  into  re- 
versing a  judgment  on  a  false  record,  into  act- 
ing in  a  case  when  that  case,  as  it  really  is  and 
only  can  be  acted  upon  by  us,  has  not  been  be- 
fore us.  In  law  the  writ  of  error  issued  in  the 
cause  is,  in  89  far  as  our  exercise  of  our  pow- 
ers is  concerned,  still  before  us,  and  will  be 
until  that  cause,  as  it  really  is,  shall  be  decided, 
t>r  the  writ  dismissed  on  legal  grounds." 

The  authorities  upon  the  right  to  recall  a 
mandate  are  collected  In  an  extensive  note 
to  the  case  of  Ott  t.  Boring  (131  Wis.  472, 110 
N.  W.  824,  111  N.  W.  838)  11  Ann.  Cas.  865, 
note. 

The  opinion  dismlsstng  this  case  was  flled 
June  1, 1915,  and  leave  granted  to  file  second 
petition  for  rehearing  on  July  2, 1916,  and  on 
that  day  order  was  made  recalling  the  man- 
date. All  of  the  various  steps  taken  in  this 
case  were  at  and  during  the  April  term  of 
the  court 

The  plaintiffs  In  error  having  taken  all  of 
the  necessary  steps  to  perfect  their  appeal, 
and  petition  in  error  having  been  filed  In  this 
court  within  due  time,  jurisdiction  of  this 
case  attached,  and  the '  Jurisdiction  of  this 
court  cannot  be  defeated  by  an  erroneous  dec- 
laration that  no  such  Jurisdiction  existed. 
Such  a  decision  would  be  a  denial  of  Justice 
and  deprive  litigants  of  their  property  with- 
out due  process  of  law. 

The  motion  to  set  aside  the  order  recalling 
the  mandate  will  be  overruled,  and  the  case 
retained  for  a  decision  on  its  merits. 

SHARP,  Vice  O.  J.,  and  TURNER,  J.,  con- 
cur. THACKER,  J.,  concurs  In  conclusion. 
KANB,  a  J.,  dlssenta 


(55  Okl.  137) 

LEGO  et  aL  y.  MIDLAND  SAVINGS  &LOAN 
CO.     (No.  6297.) 

(Supreme  Court  of  Oklahoma.     Jan.  11,  1918. 
Rehearing  Denied  Feb.  1,  1910.) 

(8vl}abu$  iy  the  Court.) 
L  BuiLDiNO  AND  Loan  Associations  ^=>2e 

— POWEBS— RBFATKENT     OF     LOANS— PrEMI- 

TJtiB. 

A  building  and  loan  association  incorporat- 
ed within  the  state  of  Colorado  under  the  laws 
of  that  atate  may  loan  its  accumulations  to 
members,  upon  such  plan  of  repayment  provid- 
ed for  in  its  by-laws,  and  may  charge,  contract 
for,  and  recover  a  premium  upon  such  plan  as 
may  be  jprovided  for  in  the  by-laws  or  note,  or 
other  evidence  of  indebtedness  taken  by  such 
association,  all  of  which  notes  shall  be  in  form 
nonnegotiable.  Section  6,  c.  33,  Laws  of  Colo. 
1897. 

[Ed.  Note.— For  other  cases,  see  Building  and 
Loan  Associations,  Dec.  Dig.  €=»26.] 

2.  BuiLDiNO  AND  Loan  Associations  e=>28 
— Right  to  Loan  Accumulations— Compet- 
itive BUILOlNO. 

A  building  and  loan  association  organized 
within  that  state  and  under  its  laws  may  loan 
its  accumulations,  when  the  by-laws  of  the  as- 


sociation 80  provide,  without  the  necessity  of 
competitive  bidding. 

[Ed.  Note.— For  other  cases,  see  Building  and 
Loan  Associations,  Cent  Dig.  H  36-38;  Dec 
Dig.  <S=>28.] 

8.  BciLDiNo  AND  Loan  Associations  ^927 
—Contracts — Right  to  Enforce. 

A  contract  between  such  building  and  loan 
association  and  one  of  its  members,  made  in  the 
territory  of  Oklahoma,  to  l>e  performed  in  the 
state  of  Colorado,  is  governed  by  the  law  of 
the  place  of  performance,  and,  if  valid  under  the 
law  of  that  state  and  not  violative  of  the  pub- 
lic policy  of  said  territory,  ia  enforceable  in  the 
courts  of  this  state. 

I'EH.  Note. — For  other  cases,  see  Building  and 
Loan  Associations,  Dec  Dig.  ^=327.] 

Commissioners'  Opinion,  Division  Na  3. 
Error  from  District  CV>urt  Pottawatomie 
County ;   Charles  B.  Wilson,  Judg& 

Action  by  the  Midland  Savings  ft  Loan 
Company,  a  corporation,  against  J.  F.  Legg 
and  others.  Judgment  for  plaintiff,  and  de- 
fendants bring  error.  Modified  and  af- 
firmed. 

H.  H.  Smith,  of  Shawnee,  for  plalntUEa  in 
error.  Park  Wyatt  of  Tecumseh,  and  A.  J. 
Bryant  of  Denver,  (3oIo.,  for  defendant  In 
error. 

BLEAKMORB,  G.  This  actton  was  com- 
menced on  June,  17,  1911,  In  the  district 
court  of  Pottawatomie  county,  by  the  Mid- 
land Savings  &  Loan  Company  against  J.  F. 
Legg,  Minnie  F.  Legg,  Robert  Robertson,  and 
T.  J.  Engle,  to  recover  a  sum  alleged  to  be 
the  tmlance  due  upon  a  certain  bond  and  to 
foreclose  a  real  estate  mortgage  securing  the 
same.  Robertson  and  Engle  disclaimed  any 
interest  in  the  property. 
•  The  facts  necessary  to  a  determination  of 
the  questions  presented  for  review  are  that: 
On  December  1,  1905,  J.  F.  Legg  applied  in 
writing  for  membership  in  the  Midland  Sav- 
ings &  Loan  (Company,  a  building  and  loan 
association  Incorporated  and  existing  under 
the  laws  of  the  state  of  (Colorado  and  hav- 
ing its  principal  place  of  business  and  home 
office  in  the  city  of  Denver,  and  subscribed 
for  26  shares  of  its  stock  to  be  paid  for  in 
monthly  Installments ;  at  the  same  time  ap- 
plying to  said,  association  for  a  loan  of  ^SOO, 
and  agreeing,  as  a  condition  to  the  making 
of  such  loan,  that  he  would  be  bound  by  the 
laws  of  the  state  of  Colorado  and  the  rules 
and  regulations  of  the  association.  On  the 
same  day  .be  and  his  wUe,  Minnie  F.  Legg, 
executed  what  Is  termed  a  first  mortgage  non- 
negotiable  bond  for  the  sum  of  $800,  payable 
to  said  association,  together  with  a  mort- 
gage on  certain  real  estate  situate  in  the 
dty  of  Tecumseh,  Pottawatomie  county,  Okl., 
and  an  assignment  of  said  shares  of  stock  to 
secure  the  same,  the  bond  providing,  in  sub- 
stance, that  J.  F.  Legg  and  Minnie  F.  Legg 
are  Indebted  to  the  Midland  Savings  &  Loan 
Company,  a  corporation  under  the  laws  of 
Colorado,  in  the  sum  of  $800,  advanced  upon 
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25  shares  of  capital  stock  owned  by  said 
ILiegK  and  assigned  as  collateral  security, 
■wrhlch  Is  to  be.  matured  in  monthly  payments 
of  $10  each,  and  the  makers  agree  to  pay  $5 
a.  month  Interest  and  $3  a  month  as  premium 
upon  said  loan,  and  such  fines  as  may  accrue 
upon  delinquent  monthly  payments  of  stock, 
interest,  and  premium,  according  to  the  by- 
laws of  the  company  governing  the  same; 
and  In  case  of  default  suit  may  be  brought 
and  attorneys'  tees  included  In  the  sum  of 
$80,  and  the  withdrawal  value  of  the  shares 
of  stock  applied,  the  bond  to  be  delivered 
and  its  conditions  performed  In  the  state  of 
Colorado  and  all  respects  governed  by  the 
laws  of  that  state. 

The  by-laws  of  the  association  provide.  In 
substance,  that  all  real  estate  loans  shall 
bear  interest  and  premium  as  may  be  pro- 
vided for  In  the  note,  bond,  or  other  evidence 
of  Indebtedness  taken  by  the  company,  which 
shall  be  payable  at  the  home  office  of  the 
company;  and  that  fines  may  be  charged 
for  delinquent  payments,  and  all  loans  shaU 
be  construed  as  having  been  made  in  Den- 
ver, Colo.,  and  with  reference  to  the  laws 
of  said  state;  and  that  an  expense  charge 
of  3  per  cent,  of  the  par  value  of  stock  shall 
be  deducted  from  the  first  payment  or  pay- 
ments on  the  shares;  and  that  no  agent 
shall  have  authority,  express  or  implied,  to 
make  contracts  or  agreements  concerning 
loans,  but  the  same  must  be  made  to  the 
home  office  of  the  company;  and  that,  in 
case  any  shares  are  deposited  as  collateral 
security  for  a  loan,  and  the  borrower  desires 
to  repay  such  loan,  he  shall  be  credited  there- 
on with  the  withdrawal  value  of  such  shares 
of  stock,  less  all  charges  for  Insurance,  taxes, 
and  other  advances,  and  all  due  and  delin- 
quent loan  payments  and  fines;  and  that 
such  borrower  shall  not  be  required  to  pay  a 
combined  rate  of  interest  and  premium  in 
excess  of  1  per  cent  per  month  upon  the 
amount  loaned ;  and  that,  in  estimating  the 
amount  or  rate  of  interest,  there  shall  be 
included  all  Interests,  premium,  and  moneys 
paid  to  the  company  or  to  its  agents  as 
commission  or  on  account  of  shares  6f  stock 
pledged,  less  the  guaranteed  cash  surrender 
value  of  such  stock;  and  that  an  examina- 
tion fee  of  the  title  of  the  property  may  be 
cbarged  of  $6,  and  a  membership  fee  not  to 
exceed  1  per  cent  of  the  amount  of  the  loan. 

Certain  provisions  of  the  statute  of  Colo- 
rado contained  in  chapter  33  of  the  Session 
laws  of  1897,  pleaded  and  properly  proved, 
were  introduced  in  evidence,  as  follows: 

"Section  1.  Any  association  of  not  less  than 
three  persons  hereafter  incorporated  under  the 
laws  01  this  state,  which  shall  be  organized  with- 
in this  state  for  the  purpose  of  raising  a  fund 
by  the  collection  of  dues  or  stated  payments 
from  its  members,  to  be  loaned  among  its  mem- 
bers, shall,  in  furtherance  of  such  purpose,  and 
after  having  complied  with  the  requirements  of 
this  act,  be  authorized  and  empowered  to  levy, 
assess,  and  collect  from  its  members  such  sums* 
of  money,  by  rates  of  stated  dues,  fines,  in- 
terest on  loans  advanced,  and  premiums  bid  by 


members  for  the  right  of  precedence  In  taUng 
loansj  as  the  corporation  may  provide  for  in  its 
constitution  or  by-laws.    •    •    • 

"Sec  8.  Every  such  association  now  or  here- 
after incorporated  under  the  laws  of  this  state 
complying  with  the  provisions  of  this  acti  nay 
issue  ana  sell  its  shares  of  stock  in  one  or  more 
successive  series,  or  upon  the  permanent  or  Day- 
ton plana  in  the  denominations  and  to  the  ex- 
tent as  limited  in  the  articles  of  incorporation 
of  such  associations,  either  fully  or  partially 
paid  up  in  periodical  or  other  installments,  or 
upon  all,  eitner,  or  any  of  these  plans  and  with 
or  without  full  participation  in  the  earnings  ot 
such  association,  or  partially  in  limited  dividend 
bearing  stocks  as  may  be  provided  by  the  by- 
laws of  such  association,  for  the  purpose  of  rais- 
ing a  fund  to  make  advances  to  members  upon 
first  mortgage,  or  trust  deed,  liens,  upon  real 
estate  and  u^on  the  shares  of  stock  issued  by 

such  association,  or  upon  both  such  securities. 
•    •    • 

"Sec.  6.  Eve^  such  corporation  organized  un- 
der the  laws  of  the  state  of  Colorado  may  loan 
its  accumulations  to  members  upon  such  plan 
of  repayment  as  provided  by  its  by-laws.  They 
may  charge,  contract  for  and  recover  a  premium 
upon  such  a  plan  as  may  be  provided  for  in  the 
by-laws,  or  note,  or  other  evidence  of  indebted- 
ness taken  by  such  association,  all  of  which 
notes  shall  be  in  form  nonnegotiable. 

"Sec.  7.  No  premiums,  fines,  or  interest  on 
such  premium  that  may  accrue  to  the  said  as- 
sociation, according  to  the  provisions  of  this 
act,  shall  be  deemed  usurious;  and  the  same 
may  be  collected  as  debts  of  like  amount  are 
now  by  law  collected  in  this  state ;  but  no  fees 
for  nonpayment  of  dues  shall  exceed  five  per 
cent  per  month  for  the  first  sixty  days,  and  two 
per  cent  per  month  thereafter." 

Defendants  made  certain  payments  upon 
the  indebtedness  evidenced  by  the  foregoing 
Instruments,  and  defaulted  in  others.  Re- 
covery was  sought  and  had  for  the  alleged 
unpaid  portion  of  the  principal  debt  Interest 
at  the  rate  of  $6  per  month,  premium  $3  per 
month,  certain  fines  assessed  upon  delinquent 
payments,  insurance  premiums  advanced,  and 
attorneys'  fees.  At  the  close  of  the  evidence 
the  court  sustained  a  demurrer  to  the  evi- 
dence offered  on  behalf  of  defendants,  and 
rendered  Judgment  for  plaintiff. 

The  only  evidence  offered  on  behalf  of  de- 
fendants as  going  to  the  merits  of  the  case 
was  that  of  J.  F.  Legg,  certain  portions  of 
which  were  excluded.  By  such  testimony  it 
was  attempted  to  establish  the  fact  that  the 
contract  in  questlM^  was  made  with  an  agent 
of  the  company  In  the  state  of  Oklahoma. 
The  portion  of  the  evidence  excluded  is,  in 
our  opinion,  immaterial. 

The  application  for  membership  In  the  as- 
sociation, as  well  as  the  application  for  the 
loan,  and  the  bond,  mortgage,  and  assign- 
ment of  stock,  were  all  executed  in  the  state 
of  Oklahoma,  and  forwarded  to  the  office  of 
the  association  in  Denver,  Colo. 

Defendants  complain  of  the  refusal  of  the 
trial  court  to  suppress  a  deposition  for  the 
alleged  reason  that  the  same  was  taken 
without  notice  to  them.  The  trial  court 
heard  evidoace  upon  the  question  of  the  serv- 
ice of  sudi  notice,  and  adntltted  the  deposi- 
tion. There  b^ng  evidence  of  the  proper 
service  of  the  requisite  notice,  the  action  of 
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the  trial  court  In  tbls  regard  will  not  be  db- 
torbed. 

It  1b  also  Insisted  tbat  tbere  was  error  In 
tbe  admission  of  the  testimony  of  the  witness 
whose  deposition  was  taken,  for  the  reason 
that  the  same  was  Incompetent.  It  Is  not 
thought  necessary  to  discuss  this  evidence  at 
length,  as,  In  the  main,  the  essential  facta 
testified  to  by  the  witness  are  established  by 
the  written  Instruments  Identified  by  the  de- 
fendant I>egg. 

It  is  further  contended  that  the  session 
laws  of  the  state  of  Colorado,  supra,  were 
improperly  admitted  In  evidence  because  they 
were  not  shown  to  be  in  force  at  the  time  of 
the  execution  of  the  contracts  in  question. 
There  appears  to  be  no  merit  In  this  con- 
tention. Q%e  statute  was  proved  to  have 
been  enacted  and  in  force  In  1897,  and  the 
general  rule  is  that,  when  a  statute  is  once 
shown  to  be  in  force,  the  continuance  of  its 
existence  is  a  matter  of  presumption  until 
the  contrary  is  established. 

[1-3]  The  principal  questions  presented  by 
the  assignments  of  error  and  urged  here  are 
that  the  contracts  in  question  are  governed 
and  are  to  be  construed  by  tbe  laws  of  this 
state  and  not  those  of  the  state  of  Colorado, 
and  that  by  virtue  of  the  law  of  this  state,  as 
well  as  that  of  the  state  of  Colorado,  the  loan 
in  question  not  being  let  upon  a  competitive 
bid,  the  plaintUt  is  not  entitled  to  collect  a 
greater  rate  of  interest  than  7%  per  cent 
and  is  not  entitled  to  recover  any  premium 
or  fines,  eta  It  will  be  noted  that  the  loan 
In  question  was  not  let  upon  competitive 
bids,  but  was  made  under  section  6,  c.  33,  of 
the  Session  Laws  of  Colorado  of  1897. 

The  questions  presented  by  this  assignment 
of  error  have  been  determined  adversely  to 
the  contention  of  the  defendant  by  this  court, 
in  Midland  Savings  &  Loan  Company  t. 
Henderson  (not  yet  officially  reported)  150 
Pac.  869,  wherein  it  was  held,  in  construing 
contracts  almost  Identical  with  those  in- 
volved herein,  made  in  the  Indian  Territory 
and  to  be  performed  in  Colorado,  that  the 
parties  having  in  good  faith  contracted  that 
the  laws  of  Colorado  should  control,  in  the 


absence  of  a  statute  forbidding  nonresidezit 
building  and  loan  companies  from  tzansad- 
Ing  business  in  that  Jurisdiction  and  makis; 
loans  of  the  character  in  qnestlon,  tbe  par- 
ties must  be  held  to  the  performance  of  thei- 
respective  undertakings.  In  tlie  syUabus  It 
was  held: 

"A  building:  and  loan  asaociatioQ  incorporsted 
within  tlie  state  of  Colorado  under  the  laws  <rf 
that  state  may  loon  its  accumulations  to  mecs- 
bers,  upon  such  plan  of  repaymoit  provided  far 
in  its  by-laws,  and  may  chaise,  contract  fur. 
and  recover  a  premium  upon  sncli  plan  as  nnj 
be  provided  for  in  the  by-laws  or  note  or  ottn 
evidence  of  indebtedness  taken  by  such  assoeo- 
tion,  all  of  which  notes  shall  be  in  form  nonaeco- 
tiable. 

'■  •  •  •  Under  section  6,  p.  125,  Lawa  Cdk. 
1897,  building:  and  loan  associations  organixed 
within  that  state  and  under  its  laws  may  k>u 
Its  accumulations,  when  the  by-laws  of  the  asso- 
ciation so  provide,  without  the  necessity  of  cent 
petitive  bidding. 

"As  a  generid  rule,  it  Is  within  the  power  t/t 
the  contracting  parties,  by  the  express  terms  o( 
their  contract  or  undertaking,  to  establish  the 
place  according  to  the  laws  of  which  the  validit? 
and  constroction  of  the  contract  shall  be  detzr- 
mined." 

The  contracts  in  qnestlon  in  the  Instez: 
case  were  made  prior  to  statehood  in  tb» 
territory  of  Oklah(»na,  to  be  performed  la 
the  state  of  Colorado.  It  is  not  shown  tbtc 
they  are  violative  of  the  established  public 
policy  of  said  territory;  and  tlie  general 
principle,  that  contracts  made  In  one  plact 
to  be  performed  in  another  are  soTemed  bj 
the  law  of  the  place  oi  performanoe,  alioiiii: 
be  applied. 

There  was  no  error  committed  by  the  trial 
court  afFectihg  the  substantial  rights  of  de- 
fendants, save  a  mistake  in  computing  tbe 
amount  due  under  the  contracts.  Tbe  Jod£- 
ment  rendered  was  for  $727.67,  and  the  far- 
ther sum  of  $80  attorneys'  fees.  The  cor- 
rect amount,  including  attorneys'  fees,  b 
$700^23,  with  interest  from  the  date  of  tte 
judgment  at  the  rate  of  7Vi  per  cent  pe: 
annum.  The  Judgment  should  therefore  ke 
modified  to  this  extent,  and  affirmed,  i^- 
land  S.  &  li.  Ca  T.  Cox  (not  yet  officially  I^ 
ported)  148  Pac  827. 

^EB  CUBIAli.    Adopted  in  wbola 
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JOHNSON  «t  al  ▼.  PAULSON  et  al 
(Supreme  Court  of  Oregon.    Ifarch  7,  1916.) 

1.  Appeai,  and  Brbos  €=3125— Dkoisions  Rb- 
VUCWABUB— GoNSBin?  Deibkke. 

In  a  Buit  to  foreclose  mechanics'  liena, 
where  defendants  by  their  attorneys  stated  in 
open  court  that  one  of  Uie  claimants  was  enti- 
tled to  recover  such  admission,  while  not  tech- 
nically a  consent  decree,  was  equivaleltt  to  & 
consent  decree,  whicli,  under  L.  O.  Ia  li  18&- 
102,  ia  not  appealable. 

[Ed.  Note.— For  other  cases^  see  Appeal  and 
Error,  Cent  Dig.  {  883;   Dec  iSg.  <S=»125.] 

2.  Appeai.  and  EaBOB  0=3414  —  "Advebsk 
Pabties"— Who  Are. 

One  respondent  in  whose  fkvor  a  mechanic's 
lien  was  established  is  not  an  adverse  party  as 
to  other  respondents  whose  liens  were  estab- 
lished, though  he  would  b«  an  adverse  party  had 
his  claim  been  denied. 

[Bd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  2187,  2138;  Dec  IMg.  «=> 
414. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Adverse  Party.] 

3.  Appeal  and  Bbbob  €=»803— Dismissal  or 
Appeal— Effect. 

L.  O.  L.  {  425,  declares  that,  if  a  decree 
foreclosing  mechanics'  liens  be  in  favor  of  dif- 
ferent persons,  execution  shall  issue  upon  the 
joint  request  of  such  persons.  The  right  of  sev- 
eral claimants  to  issne  execution,^  their  liens 
having  been  established,  was  stayed  by  an  un- 
dertaking given  under  section  551  by  the  own- 
er, who  appealed.  Beld,  that  dismissal  of  the 
owner's  appeal  As  to  one  of  the  lien  claimants 
whose  rights  were  admitted  would  not  jeopardize 
the  rights  of  the  others;  as  he  could  not  issue 
execution  himself,  and  under  the  judgment 
would  have  to  share  pro  rata  with  the  other 
claimants. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  816&-3173;  Dec  Dig.  «=» 
S03.1 

4.  Appeal  and  BJbbob  ®=>780  —  Dismissal 
—Pabties  in  Intebest. 

In  a  suit  to  foreclose  mechanics'  liens, 
where  the  lien  was  admitted  as  to  one  of  the 
claimants,  an  appeal  from  a  judgment  in  favor 
of  several,  including  him.  may  be  dismissed  as 
to  such  claimant,  where  he  was  not  an  adverse 
party  as  to  the  others,  and  'dismissal  would  not 
jeopardize  their  rights;  the  errors  assigned 
against  judgment  in  favor  of  the  others  l^ng 
such  that  they  conld  be  adjudicated  without  his 
presence. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  3121 ;   Dec  Dig.  «=s>780.] 

In  Banc  Appeal  from  Circuit  Court, 
Multnomah  County;   T.  B.  J.  Duffy,  Judge. 

Proceedings  by  Martin  Johnson  and  others 
and  J.  F.  Shea  against  Josephine  Paulson, 
W.  J.  Clemens,  trustee,  and  others,  for  the 
foreclosure  of  mechanics'  liens.  From  a 
Judgment  of  foreclosure,  the  named  defend- 
ants appeal.  On  motion  of  J.  F.  Shea  to  dl»- 
mlss  appeal  as  to  him.     Motion  granted. 

Josei)hlne  Paulson  was  the  owner  of  lot  4 
In  bloclc  17,  Irvlngton,  an  addition  to  the 
dty  of  Portland,  upon  which  she  caused  a 
dwelling  house  to  be  (MHtstructed.  A.  S. 
Panlscm  was  the  contractor.  Martin  John- 
son, Oscar  Carlson,  B.  E.  Remaley,  Hansen 
&  Holding,  a  partnership.   Park  McDonald, 


J.  B.  Wlnstanley  Company,  a  partnership,  J. 
F.  Shea,  the  Oregon  Door  Company,  a  cor- 
poration, each  filed  liens  on  the  property  on 
account  of  Indebtedness  incurred  by  the 
contractor  In  the  construction  of  the  build- 
ing; and  the  contractor  also  filed  a  Hen  to 
secure  the  amount  due  him  from  the  owner. 
The  record  Indicates  that  seven  separate 
suits  were  Instituted  for  the  foreclosure  of 
as  many  liens,  because  on  the  motion  of  J.  F. 
'shea  It  was  "ordered  that  the  said  above-, 
entitled  suits,  being  suits  Nos.  E3098,  E3093, 
E.3092,  E3095,  ES096,  E3097.  and  E3094,  be 
and  they  are  hereby  consolidated  under  suit 
No.  E3094,  and  that  they  be  tried  at  the  same 
time." 

The  several  claims  were  tried  ajid  adjudi- 
cated In  one  proceeding.  The  disposition 
made  of  the  several  claims  is  recorded  In  a 
single  Journal  entry,  wherein  It  appears  that 
a  separate  Judgment  was  grafted  for  each 
lien  claimant,  and  each  Judgment  was  sup- 
plemented by  an  order  directing  that  the 
property  be  sold,  and  that  the  proceeds  of 
the  sale  be  applied  pro  rata  on  the  several 
judgments,  except  as  to  A.  S.  Paulson  whose 
claim  Is  subordinated  to  all  the  others.  The 
defendants  'Josephine  Paulson  and  W.  J. 
Clemens,  trustee,  appealed  from  the  whole 
judgment  and  decree.  J.  F.  Shea  now  moves 
that  the  appeal  be  dismissed  as  to  him. 

Stapleton  &  Conley,  oit  Portland,  for  ap- 
pellants. Hall  &  Lei^per,  Lewis  &  Lewis, 
Schmltt  &  Schmitt,  Angell  &  Fisher,  and 
Asher  &  Johnstone,  all  of  Portland,  for  r»- 
spondenta. 

HARRIS,  J.  (after  stating  the  facts  as 
above).  [1]  During  the  trial  the  claim  of 
Shea  was  admitted  by 'appellants  and  their 
attorney  stated  In  open  court:  "I  think  he  Is 
entitled  to  recover  In  this  case."  While  not 
technically  a  decree  by  confession  within  the 
meaning  of  sections  186  to  192,  Inclusive, 
L.  O.  L.,  the  admission  Is  equivalent,  to  a 
consent  decree  which  Is  not  appealable.  Fass- 
man  v.  Baumgartner,  3  Or.  469;  Twitchell 
V.  Rlsley,  66  Or.  228,  107  Pac  459;  Pllnsky 
T.  Nolan,  65  Or.  402,  133  PBC  71;  Schmidt 
v.  Oregon  Mining  Co.,  28  Or.  9,  40  Pac 
406,  1014,  62  Am.  St  Bep.  769;  State  v. 
McDonald,  63  Or.  467,  128  Pac  835,  Ann. 
(Taa  19i5A,  201;  Boyer  ▼.  Barton,  149  Pac 
83;   3  C.  J.  H  463,  646. 

[2]  Shea  Is  in  no  way  united  in  Interest 
with  any  of  the  other  respondents,  and  there 
Is  no  good  reason  for  compelling  him  to  pre- 
sent his  daim  on  an  appeal  which  must  In- 
evitably be  dismissed  as  to  him.  Mweover, 
Shea  was  not  necessarily  an  adverse  party 
within  the  rule  established  In  Watson  r. 
Noonday  Mining  Ca,  37  Or.  287,  65  Pac.  867, 
58  Pac  36,  60  Pac  994,  although  he  would 
be  an  adverse  party  if  his  claim  had  been 
disallowed  by  the  trial  court  Barton  t. 
Toung,  152  Pac  876. 
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.  [S,  4]  Nor  does  a  dismissal  of  the  appeal  aa 
to  Shea  jeopardize  the  rights  of  the  other  re- 
spondents. Section  425,  L.  O.  L.,  declares 
that,  If  a  decree  ot  foreclosure  Is  in  favor  of 
different  persons,  not  united  in  interest,  an 
execution  shall  Issue  upon  the  joint  request 
of  such  persons  or  upon  the  order  of  the 
court  or  judge  thereof  on  the  motion  of  ei- 
ther of  them.  All  the  lien  claimants  cannot 
join  in  a  request  for  an  execution  because 
the  hands  of  some  of  the  Judgment  creditors 
are  stayed  by  an  undertaking  which  complies 
vith  the  requirements  of  section  551,  L.  O. 
li.  Shea  would  at  all  events  be  required  to 
share  the  proceeds  with  such  other  lien 
claimants  as  might  prevail  on  the  appeal  be- 
cause one  of  the  provisions  of  the  decree  ob- 
tained by  Shea  Is  to  the  effect  that  he  shall 
share  pro  rata  with  the  other  judgment  cred- 
itors. The  assignments  of  error  point  out 
objections  to  the  judgments  granted  to  John- 
son, Carlson,  Remaley,  Hansen  &  Holding,  J. 
B.  Winstanley  Company,  and  the  Oregon 
Door  Company,  and  those  objections  which 
arise  out  of  separate  parts  of  the  final  decree 
can  be  adjudicated  without  the  presence  of 
Shea.  Poppleton  v.  Nelson,  10  Or.  437 ;  Bver- 
dlng  &  Firrell  v.  Toft,  160  Pac,  757.  See, 
also,  Williams  v.  Wilson,  42  Or.  299,  308, 
70  Pac.  1031,  95  Am.  St  Bep.  745 ;  Laurlat  v. 
Stratton  (C.  C.)  11  Fed.  107,  6  Sawy.  339, 
S42. 
The  appeal  Is  dismissed  as  to  J.  F.  Shea. 

BAKIN,  3.,  absent. 


(79  Or.  «») 

MOLALIiA  BLECTBIC  CO.  v.  WHEELBB 
et'  ux. 

(Supreme  Court  of  Oregon.    March  7,  1916.) 

1.  Appeai,  and  Erbob  «=>1000  —  Bbvikw  — 
Equity  Case. 

While  the  judge  in  an  equity  case  tries  the 
facts,  -bis  conclusion  thereon  is  not  final,  since 
the  trial  on  appeal  is  de  novo. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  fS  3970,  3978-8981;  Dec. 
Dig.  «=»1009.] 

2.  Appeal  and  Erbob  «=5l009  —  Beyirw  — 
Equitt  Case. 

Where,  in  an  equity  suit,  the  trial  judge 
personally  examines  the  locus  ixt  quo  in  order 
properly  to  apply  the  testimony  to  the  issDes, 
his  findings  of  fact  and  decree  are  entitled  to 
careful  consideration. 

'  [Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §{  3970,  3978-3981;  Dec 
Dig.  «?»1009.] 

8.  Eminent  Domain  «=>20S  —  Amottnt  or 
Damaoe»— Evidence. 

Evidence  in  a  suit  to  restrain  an  ejectment 
suit,  and  to  determine  the  value  of  land  taken 
by  plaintiff  in  the  injunction  suit  for  the  con- 
struction of  a  water  power  ditch  under  a  parol 
agreement  with  defendant  in  such  suit,  as  well 
as  the  damages  to  land  not  taken,  held  to  sus- 
tain a  finding  of  the  trial  judge,  requiring  pay- 


ment to  the  defendants  by  the  plaintiff  of  $300 
as  damages. 

[E!d,  Note. — For  other  cases,  see  Eminent  Do- 
main, Cent   Dig.   |  542;    Dec.  Dig.  «=>203.] 

4.  Tbial  ®=9375— View  or  Pbopebtt— Effict. 

Where  the  land  In  suit  is  viewed  by  the 
court  or  jury,  a  judgment  must  be  rendered,  not 
on  the  view  had,  but  on  the  evidence  introduced 
as  explained  by  the  view. 

[Ed.  Note.— For  other  cases,  see  Trial,  Dec. 
Dig.  «=a375.] 

5.  Appeal  and  Ebbob  «s»1009  —  Review— 
Findings  of  Fact. 

_  The  decree  and  findings  of  the  judge  in  an 
equity  suit  are  not  of  the  same  force  on  appeal 
as  those  of  the  judge  without  a  jury  in  a  law 
action,  which  will  not  be  disturbed  if  there  is 
any  evidence  to  support  them. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  gi  8970,  3978-8981 ;  Dec  Dig. 
<8=»1009.] 

Department  1.  Appeal  from  Circuit  Court, 
Clackamas  County ;  J.  XT.  Campbell,  Judge 

Suit  for  Injunction  by  the  Molalla  Electric 
Company  against  Irvine  Wheeler  and  wife. 
Decree  for  defendants,  and  plaintiff  appeals. 
Affinbed. 

B.  G.  Skulason,  of  Portland  (Clark,  Sknla- 
son  &  CHark,  of  Portland,  on  the  brief),  for 
appellant'  Philip  L.  Hammond,  of  Oregon 
City  (Hammond  &  Hammond,  of  Oregon  City, 
on  the  brief),  for  respondents. 

MOOBE,  0.  J.  Tbls  is  an' appeal  by  tbe 
plaintiff,  tbe  Molalla  Electric  Company,  a 
cprporatlon,  from  a  decree  requiring  it  to 
pay  tbe  defendants  Irvine  Wheeler  and  Joi- 
nle  Wheeler  his  wife,  $200  as  the  value  of 
1.39  acres  of  their  land  which  was  taken  for 
a  canal,  and  $300  as  damages  to  the  remain- 
der of  their  premises.  It  appears  from  a 
transcript  of  the  testimony  that  the  plain- 
tltrs  predecessors  in  interest,  the  Molalla 
Power  Company  and  the  Canby  Canal  Com- 
pany, in  the  year  1909  began  the  construc- 
tion of  a  ditch  to  diverf  water  from  the  Mo- 
lalla river  and  conduct  it  to  a  power  boose 
where  it  was  to  be  used  in  generating  elec- 
tridty  for  Illumination.  In  prosecuting  tbe 
work  it  became  necessary  to  cross  a  12-acre 
rectangular  tract  of  land  owned  by  the  de- 
fendants. In  order  to  secure  a  right  of  way 
therefor,  an  agent  of  the  plaintlETs  predeces- 
sors agreed  to  pay  the  defendants  $100,  to 
furnish  them  the  free  use  of  eight  16-candle 
power  incandescent  lamps  sis  hours  dally,  to 
allow  them  to  Install  in  the  ditch  a  5  horse 
power  wheel  with  which  to  divert  24  miners' 
Inches  of  water  to  be  used  for  irrigation  from 
May  to  August  each  year,  both  months  in- 
cluded, to  grant  them  the  right  to  excavate 
an  Incline  to  the  canal  to  permit  stock  to 
obtain  water,  to  authorize  them  td  take  from 
the  canal  sufficient  water  to  operate  a  hy- 
draulic ram  to  supply  water  for  domestic 
purposes,  and  to  erect  and  maintain  for  them 
three  bridges  across  the  canal  on  their  land, 
which  rights  and  privileges  the  defendants 
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were  to  use  and  enjoy  for  a  term  of  09  years. 
Relying  npon  tbese  promises,  and  without  re- 
ceiving any  part  of  the  consideration,  the  de- 
fendants, by  a  parol  license,  permitted  the 
canal  to  be  dug  across  their  premises  from 
the  southeast  corner  to  the  northwest  comer, 
a.  distance  of  1,030  feet,  the  earth  taken  from 
the  ditch  being  left  on  the  south  bank,  and 
the  excavation  and  waste  occupying  a  space 
of  40  feet  In  width  at  the  narrowest  part 
One,  bridge  was  built  across  the  canal  near 
the  east  border  of  the  defendants'  land  for 
their  use,  and  this  Is  the  only  consideration 
ever  given  for  the  easement. 

The  defendants  commenced  an  action  In 
ejectment  to  try  the  title  to,  and  to  recover 
the  possession  of,  the  strip  of  land,  making 
the  Molalla  Power  Company,  the  Canby  Ca- 
nal Company,  and  the  Molalla  Electric  Com- 
pany, defendants.  The  last-named  company, 
having  succeeded  to  all  the  rights  of  the  oth- 
er companies  in  and  to  the  canal,  filed  an  an- 
swer in  that  action,  and  thereupon,  as  plain- 
tiff instituted  this  suit  in  the  nature  of  a 
cross-bill  in  equity,  to  enjoin  further  prose- 
cution of  the  law  action,  and  to  have  deter- 
mined the  value  of  the  land  which  was  taken 
for  the  ditch,  and  the  measure  of  the  dam- 
ages which  resulted  to  the  defendants'  prem- 
ises by  reason  of  the  construction  of  the  ca- 
nal. The  cause  being  at  issue  was  tried,  a 
decree  rendered,  and  a  review  thereof  insti- 
tuted as  hereinbefore  stated. 

[1]  It  is  contended  by  plaintiff's  counsel 
that  in  allowing  the  defendants  more  than 
$100,  as  the  value  of  the  land  taken,  an  error 
was  committed.  The  plaintiff's  witnesses  es- 
timated the  worth  of  the  land  appropriated 
at  $75  an  acre,  or  $104.25  for  the  1.39  acres 
taken.  In  the  opinion  of  the  defendants'  wit- 
nesses, however,  the  value  of  such  land  was 
appraised  at  $350  to  $500  an  acre.  The  trial 
Judge  viewed  the  premises,  and,  from  such 
inspection  and  a  consideration  of  the  testi- 
mony given  on  this  branch  of  the  case,  award- 
ed to  the  defendants  $200  as  the  value  of  the 
land  of  which  the  plaintiff  had  taken  posses- 
sion. In  the  trial  of  a  suit  in  equity  the 
Judge  of  the  lower  court,  under  the  practice 
which  obtains  in  Oregon,  determines  the  facts 
in  Issue,  but  such  conclusion  is  not  final;  for 
on  appeal  from  a  decree  in  such  a  cause,  the 
case  is  tried  anew  upon  the  transcript  and 
the  evidence  accompanying  it    L.  O.  L.  {  556. 

[2]  When  in  an  equity  suit  the  trial  Judge 
personally  examines  tpe  locus  in  quo,  in  or- 
der properly  to  apply  the  testimony  received 
to  the  issues  involved,  his  findings  of  fact 
and  the  decree  predicated  thereon  are  enti- 
tled to  careful  consideration.  In  the  case  at 
bar,  an  examination  of  the  testimony  given 
by  the  plaintiff's  witnesses  does  not,  in  our 
opinion,  overcome  the  findings  as  to  such 
value,  corroborated  as  it  was  by  the  Judge's 
view  of  the  premises.' 

[3]  'It  is  maintained  that  the  testimony  re- 
ceived is  insufficient  to  authorize  an  award  of 
any  damages  for  detriment  to  the  remainder 


of  the  premises,  and  that  in  giving  the  de- 
fendants $300,  as  indemnity  for  such  sni^ms- 
ed  injury,  an  error  was  committed.  The 
plaintiff's  witnesses  testified  that  before  the 
ditch  was  dug  water  stood  on  a  part  of  the 
land  referred  to,  but  after  the  canal  was 
constructed  the  premises  were  drained,  where- 
by the  defendants  received  a  benefit,  and  for 
that  reasop  their  real  property  was  not  dam- 
aged. The  defendants'  witnesses  admit  that 
the  premises  contained  a  low  spot  about  a 
rod  square,  whldi  was  covered  with  water  in 
the  winter  and  which  small  tract  was  render- 
ed dry  by  digging  the  canal,  but,  notwith- 
standing such  slight  advantege,  the  ditch  and 
the  embankment  constitute  a  detriment  to 
the  premises.  No  witness,  however,  stetes 
the  measure  of  the  injury,  or  details  any  cir- 
cumstance from  a  consideration  of  which  the 
quantum  of  damages  to  the  remainder  of  the 
premises  can  possibly  be  determined.  The 
testimony  given  by  Robert  Vorpahl  fairly  il- 
lustrates that  of  each  of  the  defendants'  wit- 
nesses on  this  subject    He  was  asked : 

"Tou  consider  that  this  canal,  knowing  the 
land  before  it  went  through  and  knowing  its 
condition  now,  is  this  a  benefit  to  the  land?  A. 
No,  sir.  Q.  Is  it  a  detriment?  A.  Yes,  sir. 
Q.  How?  A.  It  puts  the  land  in  bad  shape  to 
farm  and  It  is  a  nuisance  to  get  across  the  ca- 
naL" 

In  Burton  v.  Severance,  22  Or.  91,  29  Pac. 
200,  it  was  ruled  that  a  witness  should  state 
facts,  and  not  draw  conclusions  from  them 
or  give  opinions;'  and  hence,  in  actions  for 
damages,  while  a  'witness  might  state  facts 
upon  which  the  damages  were  predicated,  he 
could  not  give  his  opinion  concerning  the 
amount  of  damage  resulting  from  any  given 
act  or  omission,  because  it  was  the  exclusive 
province  of  the  Jury  to  assess  damages  under 
the  rules  of  law  declared  by  the  court.  Ac- 
cording to  the  rule  there  recognized,  as  ap- 
plied herein,  It  might  have  been  proper  for  a 
witness,  who  was  qualified  to  testify  on  the 
subject,  to  have  stated  upon  oath  that  be- 
fore the  canal  was  dug  the  defendante'  tract 
was  worth  $300  an  acre,  but  since  the  ditch 
was  completed  the  premises  were  worth  only 
$200  an  acre.  From  this  testimony  the  trial 
court  might  have  concluded  that  the  amount 
of  damage  thereby  sustained  was  $100  an 
acre  or  $1,200.  Such  supposed  method  of 
substantiating  a  material  fact  amounts  to 
nothing  more  than  a  mere  estimate,  made 
by  a  witness  >  as  to  the  amount  of  damages 
sustained.  Every  lawyer  who  has  had  much 
experience .  in  the  practice  of  his  profession 
knows  that  all  witnesses  do  not  agree  upon 
estimates  of  value,  except  as  to  mediums  of 
exchange,  or  concur  upon  the  measure  of 
damages  sustained  by  the  acts  of  omission 
or  commission  of  a  party.  Such  being  the 
case,  the  writer,  speaking  for  himself  alone, 
never  has  thought,  and  does  not  now  believe, 
the  rule  established  in  the  case  referred  to 
Is  founded  in  reason  or  Justified  by  experi- 
ence in  the  trial  of  causes.  The  court  or 
Jury  to  whom  the. matter  is  submitted  must 
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determine  the  &ets  In  issue  trom  a  careful 
consideration  of  all  the  testlmonf  received. 
Kstimates  of  value  and  of  damages  ean  be 
received  from  competent  witnesses,  and  alnce 
their  appraisement  of  these  elements  will  prob- 
ably be  quite  variant,  the  writer  can  see  no 
just  reason  why  substantial  Justice  will  not 
be  administered  by  permitting  the  court  or 
jury  to  consider  all  such  estimates  and  de- 
duce the  proper  conclusion  therefrom.  But, 
however  this  may  be,  the  method  adopted  in 
the  case  at  bar  to  establish  the  amount  of 
damages  sustained  Is  a  very  fair  elucidation 
of  the  rule  promulgated  in  Burton  v.  Sever- 
ance, supra,  when  carried  .to  an  extreme. 
Based  upon  a  consideration  of  the  testimony 
of  the  defendants'  witnesses  to  the  effect  that 
the  construction  of  the  canal  had  not  been 
any  benefit,  but  was  a  detriment  to  the  land, 
the  trial  court,  after  viewing  the  premises, 
assessed  the  damages  at  $300,  in  the  absence 
of  any  evidence  as  to  the  measure  of  the  in- 
Jury,  except  such  as  was  derived  from  an  In- 
spection of  a  plat  of  the  real  property  which 
had  been  received  in  evidence  and  from  a 
view  of  the  premises.  It  is  impossible,  there- 
fore, accurately  to  try  the  case  anew  upon 
the  transcript  and  the  evidence  accompanying 
it,  as  required  by  statute.    !>.  O-  L.  S  556. 

[4]  The  locus  in  quo  is  permitted  by  the 
court  to  be  viewed  by  a  Jury,  pursuant  to 
section  133,  1/.  O.  I*,  so  that  the  testimony 
received  may  be  properly  applied  to  the  sit- 
uation of  the  premises,  in  order  to  determine 
the  character  thereof,  and  the  verdict  re- 
turned must  be  based  upon  a  consideration 
of  such  testimony,  and  not  upon  the  insi)ec- 
tlon  which  was  thus  made.  State  v.  Ah  Lee, 
8  Or.  214 ;  Crane  v.  Oregon  R.  &  N.  Co.,  66 
Or.  317,  133  Pac.  810. 

[5]  In  the  trial  of  a  suit  in  equity,  the 
Judge  of  the  lower  court  practically  acts  as  a 
Juror  in  receiving  the  evidence,  from  a  con- 
sideration of  which  findings  of  fact  must  be 
made.  Such  conclusions  are  not  like  the  find- 
ings of  fact  in  a  law  action,  tried  without 
the  intervention  of  a  Jury,  which  latter  de- 
ductions are  tantamount  to  special  verdicts 
and  will  not  be  disturbed  on  appeal  if  sup- 
ported by  any  evidence.  By  viewing  the 
locus  in  quo,  the  trial  Judge  in  an  equity 
case  Is  thereby  better  enabled  to  apply  the 
testimony  to  the  premises.  The  findings  of 
fact,  however,  must  be  based  upon  such  tes- 
timony, in  order  that  the  decree  rendered 
shall  not  be  reversed  on  appeaL  The  map 
referred  to  shows  the  canal  extending  di- 
agonally across  the  defendants'  land  a  dis- 
tance of  1,030  feet,  with  a  bridge  spanning 
the  ditch  at  the  east  end  of  the  premises, 
while  the  space  occupied  by  the  earth  left 
on  the  bank  Is  much  wider  In  places  than 
the  40  feet  allowed  by  the  decree  as  the 
measure  of  the  plaintlfTs  right,  thereby  re- 
quiring the  defendants  to  remove  much  of 
the  earth  left  near  the  margin  of  the  canal 
If  they  desire  to  make  successful  use  of  their 


land.  The  testimony  shows  that  the  water 
flowing  in  the  canal  is  about  20  feet  wide 
and  4  feet  deep,  while  the  banks  are  of  the 
angle  of  ordinary  repose,  though  caves  hare 
occurred  along  the  slopes,  and  hence  it  Is 
almost  impossible  to  ford  the  artificial 
stream.  In  order  to  reach  the  opposite  bank 
at  the  northwest  part  of  the  premises  it  will 
be  necessary  for '  the  defendants,  or  any  per- 
son cultivating  the  land  at  that  place,  to 
make  a  Journey  of  2,060  feet,  thus  producing 
great  inconvenience  and  entailing  much  loss 
of  time.  It  further  appears  from  the  evi- 
dence that  the  northeast  part  of  the  premises 
consists  of  a  plateau  having  a  bank  of  aboat 
60  feet,  below  which  the  canal  divides  a  nar- 
row strip  of  very  rich,  alluvial  bottom  land 
which  by  reason  of  the  ditch  can  be  cultivat- 
ed only  OD£  way.  In  view  of  these  drcnni- 
stances,  it  is  believed  that,  notwithstanding 
the  paucity  of  the  evidence  as  to  the-measnre 
of  damages,  the  sum  awarded  therefor  is 
not  excessive,  and,  this  being  so,,  the  decree 
should  be  afiSrmed,  and  it  is  so  ordered. 

BENSON,  BURNETT,  and  McBSIDE,  JJ., 
concur. 


m  Or.  m 
LYONS  V.  OHAFPSa 
(Supreme  Court  of  Oregon.    March  7,  1916.) 

1.  VENUOB  ANn  PiTBOHASBB  ®=»54 — BOND  FOR 

Deed— CoNSTEUCTioN  and  Operation. 
A  bond  for  a  deed  transfers  the  eqni table 
title  to  the  obligee,  leavin/  in  the  vendor  the  le- 
^al  title  as  security  for  the  purchase  price  and 
interest 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  {  85;    Dec  Dig.  «=>54.] 

2.  Vendob  and  PnBCHASBB  ^sa273  —  Kemz- 
DiEs  or  Vendor— Stbict  FobeczjOSube. 

In  a  suit  for  strict  foreclosure  of  a  vendee's 
equitable  titie  under  bond  for  deed  on  account  of 
noncompliance  with  the  contract  it  is  unneces- 
sary for  the  vendor  to  tender  a  deed  and  demand 
the  price  as  a  condition  precedent  to  the  suit 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent.  Dig.  {  767;  Dec.  Dig.  «=> 
273.] 

3.  Vendob  and  Purcbaseb  «s»285  —  Bzm- 
DiEs  OF  Vendob — Stbict  Fobxci.08UBE. 

Where  a  purchaser  has  broken  the  terms  of 
a  bond  for  deed  by  failure  to  pay  instaUments 
of  interest,  the  court  in  a  suit  by  the  vendor  for 
strict  foreclosure,  may  require  the  payment  of 
the  whole  price  as  a  condition  of  avoiding  tlie 
foreclosure. 

[E^.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  {{  800-807;  Dee.  Dig. 
<8=285.] 

Department  1.  Appeal  from  Gircnlt 
Court.  Hood  River  County ;  W.  L.  Bradsbaw, 
Judge. 

Suit  by  Electa  Helen  Lyons  against  Charlea 
J.  Chaffee.  From  a  decree  for  defmdant, 
plaintiff  appeals.    Affirmed. 

This  is  a  suit  in  the  nature  of  a  strict  fore- 
closure of  the  rights  of  the  defendant  under 
bond  for  a  deed  which  reads  as  follows: 
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"Know  all  men  by  tbeae  presents  that  we, 
Electa  H.  Lyons  and  Ehjier  R  Lyons,  wife  and 
husband,  of  Forest  Grove,  Oregon,  are  held  and 
firmly  bound  unto  C.  J.  Chaffee,,  of  Hood  Biver, 
Oregon,  in  the  sum  of  $3,600,  to  be  paid  to  the 
said  C.  J.  ChaSee,  his  executors,  administrators, 
or  assigns,  for  which  payment  well  and  truly 
to  be  made  we  bind  ourselves,  our  heirs,  execu- 
tors, and  administrators,  firmly  by  these  pres- 
ents. Sealed  with  our  seals  and  dated  the  18th 
day  of  July,  A.  D.  191L  The  conditions  of  this 
obUgation  are  such  that  if  the  above-bounden 
obligor  shall,  on  or  before  the  20tb  day  of  July, 
A.  D.  1016,  make,  execute,  and  deliver  unto  the 
snid  C.  J.  ChaSee  (provided  that  the  said  G.  J. 
CbaSee  shall  on  or  before  that  day  have  paid  to 
the  said  obligor  the  sum  of  $2,500  gold  coin  of 
the  United  States  of  America,  together  with  in- 
terest thereon  at  the  rate  of  7  per  ceiit.  per  an- 
nam,  Myable  semiannually,  in  like  gold  coin, 
at  the  Butler  Bank,  Hood  River,  Oregon)  a  ^ood 
and  sufficient  deed  of  all  the  certain  lot,  piece, 
or  parcel  of  land  situated  in  the  county  of  Hood 
River  and  state  of  Oregon  and  bounded  and  de- 
scribed as  follows,  to  wit:  Beginning  at  a  point 
one  rod  south  from  the  northwest  corner  of  the 
southeast  quarter  of  section  sixteen  in  township 
two  north,  range  ten  e&st  of  the  Willamette  me- 
ridian; running  thence  south  25  rods;  thence 
east  32  rods ;  thence  north  25  rods ;  and  thence 
west  32  rods  to  the  place  of  beginning,  contain- 
ing five  4cres.  Also  a  strip  of  land  about  one 
rod  wide  and  32  rods  long  along  the  north  line 
of  the  above-described  tract  (being  a  strip  of 
land  lying  between  the  above-described  tract  and 
the  center  section  line  running  east  and  west), 
to  be  used  for  road  purposes;  and  also  a  right 
of  way  along  the  north  line  of  tract  first  above 
described  for  irrigation  ditch,  or  flume,  or  pipe 
line — and  shall  thereby  convey  the  title  in  fee 
simple  of  said  premises  free  and  clear  of  all  in- 
cumbrances to  the  said  C.  J.  Chaffee,  then  this 
obligation  shall  be  void :  otherwise  to  remain  in 
full  force  and  virtue.  Electa  H.  Lyons.  [SeaL] 
Elmer  E.  Lyons.    [Seal.]" 

The  complaint  alleged  nonpayment  of  two 
installments  of  interest,  and  prayed  that  de- 
fendant's interest  in  the  property  be  fore- 
closed. There  was  a  general  detnnrrer  to  the 
comi^int,  which  was  OTermled,  and  the  de- 
fendant i^ven  ten  days  In  which  to  answer. 
It  Incidentally  appears  that  an  answer  was 
filed  and  testimony  taken,  but  the  answer  is 
not  brought  up ;  defendant  depending  here 
upon  the  sutHdency  of  his  demurrer.  There 
was  a  decree  for  plaintiff.  The  defendant, 
being  dissatisfied,  appeals. 

S.  W.  Stark,  of  Portland,  for  appellant 
George  B.  Wilbnr,  of  Hood  Biver,  for  respond- 
ent.. 

McBBIDE,  J.  (after  stating  the  facts  as 
above).  [1}  The  bond  for  a  deed  transferred 
tlie  equitable  title  in  the  property  to  defend- 
ant, leaving  in  the  v^idor  the  legal  title  as 
security  for  payment  of  the  purchase  price 
and  interest  according  to  its  terms.  Knott  v. 
Stepbms,  5  Or.  235,  240;  Burkhart  v.  How- 
ard, 14  Or.  38.  12  Paa  79 ;  Security  Savings 
Co.  V.  MacKenzie,  33  Or.  209,  62  Paa  1046; 
Ck>les  V.  Meskimen,  48  Or.  64,  86  Pac.  67; 
Flanagan  Estate  v.  Great  Central  Land  Co., 
45  Or.  336,  77  Pac.  485 ;  Wollenberg  v.  Rose, 
41  Or.  314,  68  Pac.  804 ;  Miles  v.  Hemenway, 
59  Or.  318,  lU  Pac.  696,  117  Pac.  273. 

[2]  The  Instant  case  is  not  a  suit  to  rescind 


a  contract,  bat  to  foreclose  plaint!  (Ts  lien  up- 
on the  pr<^)ert7,  or  rather  to  foreclose  defend- 
ant's equitable  title  on  account  of  noncompli- 
ance with  the  contract  This  distinction  is 
noted  in  Security  Savings  Co.  v.  MacKenzie, 
supra,  where  it  is  held  unnecessary  for  tb» 
vendor  to  tender  a  deed  and  demand  the  pur- 
(ihase  price  as  a  condition  precedent  to  main- 
taining a  snlt  of  this  character: 

"It  is  claimed  that  the  complaint  should  be 
dismissed,  because  there  is  neither  allegation  nor 
proof  that  plaintiffs  •  •  •  ever  offered  to  per- 
form their  part  of  the  contract  A  sufficient  an- 
swer to  this  contention  is  that  the  case  at  bar 
is  neither  a  suit  for  the  specific  performance  of 
the  contract  nor  for  the  rescission  or  cancella- 
tion thereof,  but  one  to  enforce  the  right  of  the 
vendor  to  have  the  equitable  interest  of  the  ven- 
dee barred  and  foreclosed ;  and,  while  in  such 
case  there  is  a  conflict  in  the  authorities,  it 
is  believed  to  be  the  better  rule  that  a  failure  to- 
tender  performance  before  suit  is  no  defense." 

[3]  Plaintiff's  lien. upon  the  pr<^)erty,  whU» 
not  strictly  a  mortgage,  is  a  Hen  in  her  favor 
in  the  nature  Of  a  mortgage  upon  defendant's 
interest  In  the  property;  and,  defendant's 
contract  being  broken  by  a  failure  on  his  part 
to  pay  the  installments  of  interest,  by  anal- 
ogy to  the  statute  for  the  foreclosure  of  mort- 
gages and  other  liens  upon  real  property 
(section  430,  L.  O.  L.),  we  think  it  was  com- 
petent for  the  court  to  require  the  payment 
of  the  whole  purchase  price  as  a  condition  of 
avoiding  the  effects  of  a  foreclosure.  Sucb 
seems  to  be  the  rule  in  suits  for  strict  fore- 
closure to  enforce  vendor's  liens  to  which  this 
proceeding  is  analogoua  Gray  v.  Hill,  106 
Mich.  189,  03  N.  W.  77;  Delllnger  v,  Foltz, 
93  Va.  729,  25  S.  B.  998;  Harrington  v.  Bird- 
sail,  88  Neb.  176,  66  N.  W.  961,  Strict  fore- 
closure is  a  matter  resting  in  the  sound  dis- 
cretion of  the  court  which  may  Impose  sucb 
equitable  restrictions  as  it  deems  proper  up- 
on the  right  to  redeem.  We  do  not  think)  that 
it  was  inequitable  to  require  the  defendant  to 
discharge  the  wliole  debt  and  thereby  obviate 
the  probable  necessity  of  plaintiff  bringing  a 
second  suit  when  the  subsequent  payments 
become  due. 

The  decree  is  affirmed. 

MOORE,  C.  3^  and  BURNETT  and  BEN- 
SON, JJ.,  concur. 

(11  Okl.  Cr.  2551 
JONES  V.  STATE.     (No.  A-2141.) 

(Criminal  Court  of  Appeals  of  Oklahoma.    Feb. 
7,  1916.) 

(BylUtbvs  h»  the  Coart.) 

1.  HOMIOIDB   «=»307— ASSATTLT   wrFH   Iktbnt 
TO   KjUr-lNSTBUCTlONB— EVIDENCK. 

In  a  prosecution  for  assault  with  intent  to 
kill,  it  was  not  incumbent  on  the  court  to  charge 
the  law  of  assault  with  intent  to  do  bodily 
harm,  or  assault  and  battery,  when,  under  the 
evidence,  the  defendant  was  either  entirely  in- 
nocent of  any  offense  whatever,  or  was  guilty  of 
an  assault  with  intent  to  kiU. 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent  Dig.  §t  638-641 ;   Dec.  Dig.  «=307.1 
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2.  CaxiasAL  IiAW  ®=324  —  Pbesumption  — 

NATUBAI.  CONSEQtIENCES  OV  ACT8. 

When  the  intent  is  the  gist  of  the  crime, 
the  presumption  that  every  sane  man  contem- 
plates, and  intends,  the  natural  and  probable 
consequences  that  necessarily  result  from  his  acta 
and  conduct,  though  a  very  important  circum- 
stance in  making  the  proof  necessary,  upon  this 
point,  is  not  conclusive,  nor  alone  sufficient  to 
convict,  and  should  be  supplemented  by  other 
evidence  to  avoid  a  reasonable  doubt 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  |i  26,  27;  Dec.  Dig.  «=5>24.] 

3.  CBrMiiTAi,  Law  ®=»1159  — Appeal  — Ver- 
dict— CoNFXicTiNQ  Evidence. 

Where  the  evidence  is  conSicting,  and  that 
on  the  part  of  the  state  such  that,  if  believed 
by  the  jury,  a  verdict  of  guilty  should  result, 
a  conviction  will  not  be  set  aside  on  the  ground 
that  it  is  not  warranted  by  the  evidence. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  g§  3074-3083;  Dtc.  Dig.  <S=> 
1159.] 

Appeal  from  District  Court,  Okmulgee 
County;  Wade  S.  Standfleld,  Judge. 

Joe  Jones  was  convicted  of  assault  with 
Intent  to  Iclll,  and  appeals.    Affirmed. 

Eaton  &  Cowley,  of  Okmulgee,  and  Crump 
&  Crump,  of  Muskogee,  for  plaintiff  in  error. 
Smith  C.  Matson,  Asst  Atty.  Gen.,  for  the 
State. 

AKMSTEONG,  J;  The  plaintiff  in  error, 
Joe  Jones,  herein  referred  to  as  "defendant," 
was  convicted  at  the  district  court  of  Ok- 
mulgee county  during  the  June,  1913,  term 
thereof,  on  a  charge  of  assault  with  Intent 
to  kill,  and  his  punishment  fixed  at  impris- 
onment In;  the  state  penitentiary  for  one 
year  and  one  day. 

It  appears  .that  defendant  and  the  assault- 
ed party,  L.  J.  Pounds,  were  farmers  living 
in  the  neighborhood  of  the  Salt  Creek  school- 
house  in  Okmulgee  county.  The  assaulted 
party  was  the  constable  of  that  township. 
On  the  22d  day  of  December,  1911,  in  the 
evening  of  that  day,  certain  Christmas  exer- 
cises were  held  at  that  schoolhouse  for  the 
benefit  and  amusement  of  the  children  of  that 
neighborhood.  The  constable  was  requested 
to  be  present  in  order  to  preserve  order,  and 
he  did  attend.  Defendant  also  attended,  to- 
gether with  certain  members  of  his  family, 
among  whom  was  his  son,  Ernest  Jones. 
After  the  exercises  had  been  going  on  for 
some  time,  Ernest  Jones  and  the  young  man 
who  was  with  him  created  a  disturbance  In 
the  room,  and  the  constable  went  to  them 
and  admoillshed  them  to  be  qiilet.  The  dis- 
turbance subsided  for  a  short  time,  but  was 
afterwards  renewed  by  the  parties,  and  the 
constable  went  to  them  and  started  to  put 
them  out  of  the  house.  During  his  attempt 
to  eject  Emeat  Jones  from  the  room,  Joe 
Jones,  father  of  Ernest,  assaulted  Pounds. 

The  testimony  on  the  part  of  the  state 
tended  to  show  that  the  constable  had  Ernest 
Jones  with  his  arms  around  him  and  was 
at  the  rear  of  Ernest,  pulling  him  out  back- 
wards;   that  he   was   making   no   effort   to 


strike  or  in  any  way  mlBtreat  titm ;  tbat  de- 
fendant, Joe  Jones,  was  In  another  part  of 
the  room  and  started  to  the  place  where  tie 
constable  and  Ernest  were,  pnlllns  a  kcife 
out  of  his  pocket  as  he  went,  and  nmUog 
certain  threats  against  the  constable  He 
rushed  up  to  the  scene  of  the  assault,  as 
the  statefs  witnesses  testified.  He  reacbtd 
around  his  son  and  stabbed  the  constable  b 
the  back  with  a  knife,  the  blade  of  which  was 
three  inches  or  more  in  length,  inflicting  i 
wound  that  penetrated  into  the  Inng,  caus- 
ing hemorrhage  from  the  lung,  and  confinioz 
the  constable  to  his  bed  for  some  period  et 
tlma 

As  a  witness  in  his  own  behaU;  tbe  defend- 
ant denied  that  he  stabbed  the  constable  at 
all,  and  his  witnesses  testify  that  they  did 
not  see  him  stab  him,  nor  did  they  see  a 
knife  in  his  hands  at  the  time.  Tlie  defend- 
ant admits  that  he  went  to  the  scene  of  the 
difficulty,  but  says  tbat  his  only  parpose  was 
to  separate  hla  son  from  tbe  constable  and 
to  restore  order. 

The  constable.  Pounds,  died  In  the  Febre- 
ary  following,  but  there  is  no  evidence  to 
show  whether  his  death  was  the  result  <^ 
the  wotmd  inflicted  on  this  occasion.  Pile? 
to  his  death,  however,  a  preliminary  exam- 
ination was  held,  and  hla  testimony  was  re- 
duced tb  writing.  The  physician  who  attend- 
ed the  deceased  testified  that  the  wound 
was  inflicted  in  a  vital  spot  on  the  deceased'^ 
body,  and  that  it  was  a  serious  and  proboU; 
fatal  wound. 

Tbe  evidence  was  uncontradicted  on  par; 
of  the  defendant  The  Jury  found  by  thai 
verdict  that  the  weapon  used  was  a  deadlv 
weapon. 

[1]  The  first  assignment  of  error  is  based 
upon  the  proposition  that  the  court  erred  in 
refusing  to  submit  to  the  Jury  the  question  ^ 
an  assault  with  a  sharp  and  dangerous  ia- 
stmment  with  the  intent  to  do  bodily  ham. 
and,  also,  simple  assault  and  battery.  Justi- 
fying this  contention,  cotmsel  contends  tint 
the  doctrine  in  Clemens  v.  State,  8  OkL  Cr. 
452,  128  Pac  739,  Is  conclnslve.  In  this  ooob- 
sel  is  In  error,  for  the  reason  that  the  pn»t 
in  the  Clemens  Case  failed  to  show  that  tlK 
weapon  used  was  a  deadly  weapon  per  se. 
and  the  Jury's  verdict  was  silent  on  that 
point  In  the  case  at  bar  the  Jury  specif- 
ically found  that  the  weapon  used  was  a  dead- 
ly weapon.  The  doctrine  of  the  Clemow 
Case  is  not  applicable  to  the  facts  in  this 
record.  Where  there  is  evidence  that  migbi 
tend  to  lessen  tbe  offense,  or  t»  reduce  xi^ 
crime  to  a  degree  lower  than  that  charreJ 
in  the  indictment,  or  Information,  It  is  tte 
duty  of  the  trial  court  at  all  times  to  fnllr 
instruct  the  Jury  as  to  the  law  upon  sndi 
lower  degrees,  or  Included  offense.  But 
where  there  is  no  evidence  to  support  sncb 
lower  degree,  or  included  offense.  It  is  n^'t 
only  unnecessary  to  Instruct  thereon,  but  th* 
court  has  no  right  to  ask  the  jury  to  cco- 
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tdder  such  questiona.  In  the  case  at  bar,  if 
the  evidence  of  tbe  state  Is  to  be  believed, 
this  plaintiff  In  error  was  gtdlty  of  assault 
with  Intent  to  kill — and  nothing  less.  Upon 
the  other  hand,  If  his  testimony  must  be  be- 
lieved— that  Is,  testimony  offered  by  him  In 
bis  defense — ^then  he  was  gnllty  of  no  crime 
whatever.  The  Jury  found  that  he  was 
guilty  of  assanlt  with  Intent  to  kill ;  and  we 
believe,  correctly  so.  See,  also,  Sims  v.  State, 
4  'rex.  App.  144;  State  v.  Robb,  90  Mo.  30, 
2  S.  W.  1?  State  V.  Doyle,  107  Mo.  86,  IT  S. 
W.  751;  State  v.  Barton,  142  Mo.  450,  44 
S.  W.  239. 

[2, 3]  The  next  assignment  of  error  Is 
based  Upon  the  proposition  that  the  court 
erred  In  giving  the  following  Instruction  to 
the  jury: 

"The  jury  are  instructed  that  on  the  qaestion 
of  intent  the  law  presumes  a.  person  intends 
all  the  natural,  probable,  and  usual  consequenc- 
es of  bis  acts,  and  this  presumption  of  law  will 
always  prevail  unless,  from  a  consideration  of 
all  the  evidence  bearing  upon  the  point,  the  jury 
entertains  a  reasonable  doubt  as  to  whether 
such  intent  did  exist" 

This  Instruction  la  not  a  correct  state- 
ment of  the  law  applicable  to  the  case  at 
bar.  When  the  Intent  is  the  gist  of  the 
crime,  th^.  presiunptlon  that  every  sane  man 
contemplates  and  intends  the  natural  and 
probable  consequences  that  necessarily  re- 
sult from  his  acts  and  conduct,  though  a 
very  Important  circumstance  In  making  the 
proof  necessary,  upon  this  point,  Is  not  con- 
doaive,  nor  alone  snffldent,  to  convict,  and 
should  be  supplemented  by  other  evidence  to 
avoid  a  reasonable  dpubt  It  Is  therefore  in- 
cumbent upon  the  state  to  prove,  as  a  matter 
of  fact,  not  only  that  the  act  itself  was  done, 
but  also  that  the  defendant  at  the  time  that 
he  did  the  same  liad  the  specific  Intent  in 
mind  which  Is  required  to  constitute  the 
crime  of  assanlt  with  intent  to  kill.  We  do 
not  feel  warranted,  bowever,  in  reversing 
this  judgment  on  the  ground  that  this  in- 
struction Is  erroneous,  for  the  reason  that 
the  court  gave  other  instructions  on  the 
question  of  Intent,  which  clarified  the  mat- 
ter to  a  great  extent,  and,  In  effect,  took 
away  from  tbe  jury  the  presumption  that 
this  instruction  told  them  was  the  rule, 
which  they  could  entertain  as  a  matter  of 
law. 

The  Legislature  of  this  state  has  enacted 
a  statute  providing  that  a  new  trial  shall 
not  be  granted  by  any  appellate  court  of  this 
state,  in  any  cause,  civil  or  criminal,  on  the 
ground  of  a  misdirection  -of  tbe  jury,  unless 
in  tbe  opinion  of  tbe  court  in  which  applica- 
tion Is  made,  after  an  examination  of  the 
entire  record,  it  appears  that  the  error  com- 
plained of  has  probably  resulted  in  a  mis- 
carriage of  justice,  or  constitutes  a  substan- 
tial violation  of  a  constitutional  right  We 
cannot  say,  after  a  careful  examination  of 
this  record,  that  plaintiff  tn  error  was  de- 
prived of  any  substantial  right,  or  that  a 


miscarriage  ot  Justice  resulted  In  this  case. 
In  fact,  we  are  thoroughly  of  opinion  that  a 
miscarriage  of  justice  would  result  If  a  new 
trial  should  be  awarded  and  this  plaintiff 
In  error  not  convicted. 

There  are  other  minor  irregularities  com- 
plained of,  bnt  we  are  unable  to  find  from  a 
full  and  complete  examination  of  the  record 
that  error  substantially  prejudicial  was  com- 
mitted. 

It  Is  therefore  the  judgment  of  this  court 
that  the  judgment  of  the  trial  court  should 
be  afQrmed.    And  It  is  so  ordered. 

DOYLE,  P.  J.,  and  FURMAM,  J.,  concur. 

'°°°°°°"  (a  N.  M.  830) 

THAYER  V.  DENVER  &  R.  O.  R.  CO. 
(No.  1804.) 

(Supreme  Court  of  New  Mexico.    Jan.  SI,  191(1. 

On  Motion  by  Appellee  to  Require  Clerk 

to  Issue   Mandate,   Feb.   11,   1918.) 

(ByUahuM  ly  the  Oowri.) 

1.  PifADiNo  €=»420  —  AuERDUEirr  —  Objko- 

TION— WaIVKE. 

An  objection  to  the  allowance  of  an  amend- 
ment should  be  made  when  leave  to  amend  is 
asked,  and,  in  order  to  avail  himself  of  error* 
in  granting  the  amendment,  the  party  objecting 
should  stand  on  the  mline,  since  he  waives  the 
objection  by  pleading  to  the  amendment  by  go; 
ing  to  trial  thereon,  or  by  otherwise  recogniz- 
ing  the   amended   pleading. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  iJ  1408-1412;   Dec.  Dig.  «=>420.] 

2.  NEaUOENCB    l8=»ll— "WlIiFDI,  Injubt"— 

"Injubt  fbou  Nkqliqence." 

A  "willful  injury"  is  a  positive  act  while 
an  "injury  resulting  from  negligence"  is  a  neg- 
ative act,  resulting  from  the  absence  of  such 
care  as  it  was  the  duty  of  the  defendant  to  use. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  S  13;   Dec  I^.  <S=>11. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Willful  Injury.] 

3.  Neoliqence  ^ssllr-NATCRB  or  Action— 
Willfulness. 

Negligence,  whether  slight,  ordinary  or 
gross,  is  still  negligence,  and  is  negative  in  its 
nature  implying  the  omission  of  duty,  and  ex- 
cludes the  idea  of  willfulness.  When  willfulness 
is  an  element  in  the  conduct  of  the  party  charg- 
ed, the  case  ceases  to  be  one  of  negligence. 

[Ed.  Note. — For  other,  cases,  see  Negligence, 
Cent  Dig.  $  13;    Dec.  Dig.  €=>11. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Negligence.] 

4.  Negligence  9=383- Iiast  Oleab  Change— 

OPEBATION    07  DOCTBINE. 

The  doctrine  of  "last  clear  chance"  has  no- 
connection  or  relation -whatever  to  an  intention- 
al inpury.  In  an  action  predicated  upon  the 
doctrine  of  "last  clear  chance"  it  must  appear 
that  plaintiff  was  negligent  bnt  that  such  neg- 
ligence was  not  the  proximate  cause  of  the  ac- 
cident bnt  that  the  proximate  cause  thereof 
was  the  negligence  or  want  of  due  care  on  the 
part  of  the  defendant 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  i  115 ;    Dec.  Dig.  «=>83.] 

5.  Neoliqence  €=3ll7— "Plea  of  Contbibv- 

TOBT  NEQLIOENCE." 

The  plea  of  contributory  negligence  is  a 
plea  in  confession  and  avoidance,  wiuch  admits 
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negligence  on  the  part  of  the  defendant,  but 
se«k8  to  avoid  liability  therefor  by  alleeing  that 
the  plaintltF  was  guilty  of  negligence  which  con- 
tributed to  his  injury,  and  the  plea  is  bad  if  it 
denies  that  defendant  was  negligent 

[Ed.  Note. — For  other  cases,  see  Negligence, 
Cent.  Dig.  IS  195-107;    Dec.  Dig.  «=3Tl7. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Contributory  Negli- 
gence.] 

6.  PtEADlNQ    «=s>180— KePLT  TO  DeFEWBB. 

Neither  willful  injury  nor  '^st  clear 
chance"  can  be  properly  pleaded  in  a  reply,  by 
way  of  confessing  and  avoiding  an  answer  which 
sets  up  contributory  negligence  as  a  defense  to 
a  copiplaint  based  on  simple  negligence,  and, 
where  the  reply  sets  up  facts  showing  a  right  of 
recovery  under  either  willful  injury  or  "last 
clear  chance,"  it  is  a  departure  trom  the  com- 
plaint and  subject  to  be  stridden  upon  motion. 

[Kd.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  {J  358-584 ;    Dec  Dig.  <S=»180.] 

7.  PiXADiNG  «=>180— Oatjsb  or  Actiok— R«- 

PLT. 

A  party  must,  under  our  system  of  plead- 
ing, recover  upon  the  cause  of  action  stated  in 
bis  complaint,  and  he^  cannot  recover  upon  a 
cause  of  action  stated  in  his  reply. 

[Ed.  .Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  SS  358-384 ;   Dec.  Dig.  <e=»180.] 

8,  Pleading  ®=»180— Reply— "Depabtdre." 

.  A  "departure"  in  the  reply  consists  in  leav- 
ing the  case  made  in  the  complaint  or  petition 
in  respect  to  some  material  matter  which  is  in- 
consistent with,  or  which  does  not  support  it 

[Ed.  Note.— For  other  cases,  see  Pleadins, 
Cent  Dig.  §S  358-384;    Dec.  Dig.  «=>180. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,   Departure.] 

6.  Pleading   «=»180— Reply— "Depaktomb"— 

Detekuination. 

One  test  laid  down  by  the  courts  for  de- 
termining the  question  as  to  whether  a  reply 
constitutes  a  "departure"  from  the  complamt 
is  determined  by  a  negative  answer  to  the  in- 
quiry whether  evidence  of  the  facts  alleged  in 
the  reply  is  admissible  under  the  allegations  of 
the  complaint 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  is  358-384;   Dec.  Dig.  •8=9180.] 

10.  TBIAL  €=3252  —  INBTBUCTIONB  —  SUBIOB- 

BioN  OF  Issues— Evidence. 

An  instruction  not  based  on  the  evidence  is 
erroneous,  and  should  not  be  given,  and,  where 
there  is  no  evidence  in  a  case  tending  to  estab- 
lish liability  of  the  defendant  under  the  doctrine 
of  "last  clear  chance,"  it  is  error  to  submit  such 
issue  to  the  jury. 

[Bd.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  SI  605,  596-412;   Dec  Dig.  «=>252.] 

11.  Evidence  «=»20— Judicial  NonoB— Op- 
ebation  of  LocoMonvK. 

The  manner  and  method  of  operating  a  lo- 
comotive engine,  the  space  within  which,  going 
at  a  given  rate  of  speed,  it  can  be  bronght  to  a 
stop,  and  the  proper  way  to  checl:  the  s^ed  and 
bring  to  a  stop  a  runaway  car  are  not  matters 
of  common  or  general  knowledge,  and  cannot 
be  judicially  known  by  the  court 

[Ed.  Note. — For  other  cases,  see  Evidence, 
cent  Dig.  S  24;   Dec  Dig.  «=»20.] 

12.  Masteb  aitd  Sebtant  «es3264— Injubt  to 
Sebvant— AascMPTioN  of  Risk— Pleading 
AND  Pboof. 

Where  a  cause  of  action  is  based  upon  al- 
leged negligence  of  the  master  in  failing  to  use 
due  cnre  in  seeing  to  it  that  the  brake  u[>on  a 


box  car  which  the  servant  is  instructed  to  run 
down  the  switch  to  a  designated  point,  and 
there  stop  by  applying  the  brake,  is  in  proper  re- 
pair,  and  the  master  has  pleaded  "assumptian 
of  nsk,"  it  is  proper  for  the  servant  to  prove 
his  lack  of  experience  in  such  work  for  the  pur- 
pose of  disproving  su6b  defense,  as  such  eridenos 
tends  to  show  that  he  did  not  know  and  appre- 
ciate the  danger. 

[Ed.  Note. — ^For  other  cases,  see  Master  and 
Servant,  CentDig.  {{  861-S76;  DecDig.  <S=2(M.] 

13.  DAIfAOBS  ^=>168  —  PXBSORAI.  IlTJUBIES  — 

Pboof  of  Disability. 

The  physical  ability  or  inability  of  a  person 
to  do  work  or  perform  any  act  may  be  proved 
by  the  direct  testimony  of  the  party  himself. 

[Ed.  Note.— For  other  cases,  see  Damagoi, 
Cent  Dig.  U  480,  482^86;  Dec.  Dig.  ^3l6Sl 

14.  DAktAOEs  «=»167  —  Pebsonai.  Ivrutata— 
Evidence— Life  Expectancy. 

Where,  in  a  personal  injury  action,  there  is 
sutMtandal  evidence  tending  to  show  that  the 
injuries  are  permanent,  evidence  of  life  expect- 
ancy is  properly  submitted  to  the  jury. 

[Ejd.  Note.— For  other  cases,  see  Damagei^ 
Cent  Dig.  {§  487-489 ;   Dec.  Dig.  «8=>187.] 

15.  Evidence  4=9381  —  Dootti(Entabt  Bti- 

DXNCB— MOBTALITY  TABLES. 

It  is  a  generally  recognised  rule  that  mor> 
tality  tables,  as  published  in  standard  encydo- 
psedias,  are  admissible  in  evidence  without  fur- 
ther proof  of  their  authenticity.  Held,  that  the 
table  of  mortality  based  on  American  experiences 
found  at  page  885,  vol.  20,  Am.  &  Eng.  Ency.  of 
Iaw,  was  properly  submitted  to  the  jury  with- 
out further  or  other  proof. 

[Ed.  Note.— For  other  cases,  see  Evidence^ 
Dec  Dig.  4=3381.] 

Id.  Masteb  and  Sebtant  4=3265— Inj^uby  to 
Servant  —  Assuuption  of  Risk  —  Bubdei 
OF  Pboof. 

Where  an  answer  on  its  faca  abowa  ti>at 
the  injury  received  was  in  consequence  of  a  risk 
not  ordinarily  incident  to  the  employment  which 
grew  out  of  the  master's  negligence,  the  burden 
is  upon  the  master  to  show  that  the  servant 
knew  and  understood  the  increased  danger. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  H  877-808,  956 ;  Dec  Dig. 
4=32650 

17.  Masteb  and  Servant  4=>101,  102— SaR 
Place  and  Appliances— Duty  of  BlAsm. 

Under  the  common  law  the  limit  of  the 
duty  of  the  master  to  the  servant  in  the  matter 
of  place  of  service,  of  machinery,  and  of  ap- 
pliances is  to  exercise  ordinary  care  to  furnish 
him  with  a  reasonably  safe  place  to  work  and 
reasonably  safe  appliances,  and  to  use  ordinaiy 
care  to  keep  the  place  <and  appliances  in  a  rea- 
sonably safe  condition. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  U  135,  171.  174,  178-184. 
192 ;   Dec  Dig.  4=»101,  IW.] 

18.  Masteb  and  Servant  4=9lll  —  BquiP- 
iflENT  or  Cabs— Duty  of  Railboad  Compa- 
NT— Federal  Safety  Appliance  Act. 

Where  tike  federal  Safety  Appliance  Act  of 
Congress  (Act  April  14,  1910,  c  160,  S  2,  38 
Stat.  298  [U.  S.  Comp.  St  i  8618])  controls, 
the  duty  upon  the  part  of  a  railroad  company 
to  equip  its  cars  with  and  maintain  effideat 
hand  brakes  thereon  is  absolute. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  H  216-217,  265 ;   Dec  Dig. 

4=>111.] 
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On  Motion   by  Appellee  to  Require  Clerk  to 
laaue  Mandate. 

19.  Afpkai.  and  Ebrob  «s3ll89— Ibsuanck  ov 

Maroatk— Payment  of  Costs. 

Rule  15  of  this  conrt  (154  Pac.  zxxviii), 
adopted  Jnly  15,  1915,  construed.  Held,  that  it 
is  the  dubr  of  the  clerk  to  issue  a  mandate,  upon 
request  of  either  party,  where  all  the  costs  liave 
been  paid  by  either  party,  and  that  he  has  no 
right  to  withhold  sudi  mandate  where  its  issu- 
ance is  requested  by  an  appellee  against  whom 
judgment  for  costs  has  been  entered  in  this 
court,  until  such  appellee  pays  and  satisfies  such 
judgment. 

[Bd.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {  4644 ;  Dea  Dig.  «s>1189.] 

Parker,  J.,  dissenting. 

Appeal  from  District  Co^rt,  Santa  F6 
Coonty;  R  0.  Abbott,  Judge. 

Action  by  Fred  Tbayer  against  the  Denver 
&  Rio  Grande  Railroad  Company.  From 
Judgment  for  plalntlfl,  defendant  appeals. 
Reversed  and  remanded,  with  directions,  and 
Issuance  of  mandate  ordered. 

In  September,  1912,  the  appellee,  with  oth- 
ers, was  employed  by  the  appellant  compa- 
ny at  Santa  FS,  N.  M.,  to  work  at  Delta, 
Colo.,  icing  refrigerator  car&  On  the  eve- 
ning of  the  6tb  of  September,  1912,  the  Ice 
taonse  was  opened,  and  certain  cars  which 
bad  been  .standing  up  above  the  ice  house 
switch  were  placed  In  position  for  Icing. 
The  first  car  Iced  was  a  f mlt  grower's  ex- 
press car,  Na  22445.  One  Jenkins  was  the 
foreman  in  charge  ot  the  night  gang.  The 
appellee  commenced  working  about  7  o'clock 
that  evening,  and  was  working  Inside  the 
first  car,  attending  to  the  placing  of  the  Ice 
In  the  proper  receptacles.  After  the  first 
car  was  iced,  the  foreman,  Jenkins,  called 
one  of  the  men,  Santiago  Qulntana,  and  told 
him  to  take  a  torch  and  go  down  the  Ice 
house  switch  (which  has  a  grade  of  about 
one-half  of  1  per  cent)  and  stand  about  20 
^rds  back  from  the  switch  for  the  purpose 
of  signaling  the  place  for  the  car  to  be  stop- 
ped. After  Qulntana  had  started  down  the 
switch,  the  foreman  told  the  plaintiff  to  go 
op  on  top  of  the  car  and  ride  It  down  the 
switch  trade,  stopping  it  at  the  point  where 
he  saw  the  light.  The  plaintiff  asked  no 
Instructions  from  the  foreman,  nor  did  the 
foreman  give  him  any  Instructions  other 
than  those  stated ;  that  Is,  to  go  up  on  top 
of  the  car  and  ride  it  down  to  the  switch, 
stopping  It  at  the  point  where  he  saw  the 
light.  The  appellee  got  on  top  of  the  car, 
"Itlcked  out  the  dipper,"  and  found  that 
the  brake  was  loose,  and  turned  the  wheel 
bade  and  forth;  appellee's  testimony  being 
to  the  effect  that  the '  brake  was  not  set 
when  he  got  on  the  car.  Some  of  the  men 
removed  a  wooden  block  from  in  front  of  the 
car,  and  with  pinch  bars  started  the  car 
downgrade.  The  distance  from  the  switch 
stand  to  the  point  where  the  first  car  was 
iced  was  1,100  feet.  After  appellee  mounted 
the  car  as  testified  to  by  him,  he  made  no 


effort  to  set  the  brake  until  he  rode  to  wlQi- 
In  a  distance  of  about  26  yards  from  where 
Qulntana  was  standing  with  the  light  Then 
he  tried  to  put  on  the  brake  to  stop  at  that 
point  but  could  not  stop  the  car,  as  the  brake 
would  not  catclL  After  he  passed  Qulntana, 
he  called  to  Qulntana  to  get  up  and  help  him. 
Just  at  this  moment  he  looked  back  and  saw 
an  engine  approaching  this  car.  He  saw  his 
safety  could  only  be  secured  by  holding  onto 
the  brake,  which  he  did  until  the  engine  and 
car  collided.  From  the  effects  of  the  shock 
he  was  thrown  off  on  the  left-hand  side  of 
the  track,  and  sustained  a  broken  leg,  his 
face  was  cut  and  bruised,  his  teeth  knocked 
loose,  his  Jaw  on  one  side  affected,  and  his 
hearing  injured.  He  was  picked  up  by  ei- 
ther the  engineer  or  the  brakeman,  placed 
on  the  rear  ot  the  engine,  and  carried  to  the 
depot  from  1,200  to  1,500  feet  down  the  track. 
After  remaining  there  a  while,  he  was  taken 
to  a  hotel,  and  the  next  day  taken  to  the 
railroad  hospital  at  Sallda,  Colo.,  where  ha 
remained  about  ten  days,  and  was  then  dis- 
charged, returning  to  his  home  in  Santa 
F&  He  testified  at  the  time  of  the  trial 
that  his  leg  had  not  recovered ;  that  be  still 
suffered  pain  at  the  point  of  the  break ;  that 
his  hearing  was  gradually  growing  worse ; 
and  that  he  was  not  able  to  diew  on  the  side 
of  his  Jaw  that  was  Injured. 

And  the  appellee  further  testified  that  at 
the  moment  he  first  saw  the  engine  the  rear 
of  the  engine  was  advancing  toward  the  car 
on  which  he  was  riding.  The  coUisioa  oc- 
curred Just  east  of  the  switch  stand  upon 
the  main  Une.  The  car  upon  which  appellee 
was  riding  had  come  down  off  the  ice  house 
switch,  running  through  the  swltdi  point 
onto  the  main  line. 

There  is  a  conflict  in  the  testimony  of  the 
engineer  and  brakeman  and  appellee  as  to 
the  direction  In  which  the  engine  was  head- 
ed. Appellee  testified  that  the  engine  was 
headed  east  so  that  the  rear  of  the  engine 
tank  collided  with  the  car  upon  which  he 
was  riding.  The  engineer  and  brakeman  tes- 
tified that  Just  prior  to  the  accident  they 
bad  come  in  from  the  east  and  that  their 
engine  was  headed  west  toward  the  Ice  house, 
and  that  Just  prior  to  the  accident  they  liad 
been  setting  out  the  train  which  they  had 
Just  run  In  from  the  east  The  engineer 
further  testified  that  Just  prior  to  the  ac- 
cident he  had  set  out  a  portion  of  the  train 
upon  another  switdi,  and  bad.  pulled  out  of ' 
the  switch  up  to  the  main  Une  and  beyond 
the  switch  stand  on  the  Ice  house  sv^tch,' 
and  had  reversed  bis  engine,  and  was  bade- 
Ing  down  the  main  line  to  couple  onto  his 
caboose,  which  he  had  left  standing  In  front 
of  the  depot  He  was  sitting  in  the  cab  on 
the  right-hand  side  of  the  engine,  which 
would  be  next  to  the  ice  house  swltdu  Just 
after  he  bad  reversed  and  started  back  he 
saw  the  car  coming  down  the  Ice  house 
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switch  In  the  same  direction  In  which  he  was 
going,  and  at  the  same  moment  he  heard  a 
man  "yell,"  but  saw  no  one.  He  instantly 
realized  that  he  wonld  not  have  time  to 
again  roTerse  his  engine  and  pull  out  of  the 
way  of  the  car,  because  before  he  could  stop 
his  engine  the  car  would  have  "side  swiped," 
and  probably  have  killed  him.  He  Instantly 
opened  up  the  throttle  and  backed  down  the 
track  ahead  of  the  car,  passing  the  switch 
stand  point  Just  in  time  to  avoid  being  hit 
by  the  car.  After  getting  in  ahead  of  the 
refrigerator  car,  he  slowed  down  and  let  the 
refrigerator  car  catch  up  with  him  and  stop- 
ped both  the  car  and  his  engine.  The  shock 
of  the  collision  was  sufficient  to  knock  ajh 
pellee  off  the  top  of  the  car  when  the  car 
collided  with  the  engine.  The  engine  had  an 
ordinary  headlight,  but  did  not  throw  any 
light  upon  the  top  of  the  approaching  car  so 
that  the  engineer  could  see  any  one  upon  the 
car.  When  he  first  saw  the  car  the  front 
end  of  the  same  was  practically  opposite 
where  he  was  sitting  in  the  cab. 

Upon  the  trial  a  witness,  Abel  Benavldes, 
testified  that  prior  to  the  Idng  of  the  car  he 
went  up  above  the  Ice  house  and  rode  the 
car  down  and  spotted  it  In  front  of  the  ice 
house,  using  the  brake,  and  that  when  the 
car  was  spotted  he  set  the  brake.  On  the 
other  hand,  appellee  testified  that  the  brake 
was  not  set  when  he  mounted .  the  car  and 
attempted  to  release  it  After  the  accident 
this  car  was  pushed  up  on  the  switch  and 
blocked  by  the  brakeman.  Within  less  than 
an  hour  thereafter  the  car  was  picked  up  by 
an  outgoing  train  and  carried  to  Grand  Junc- 
tion, some  60  mUes  distant  This  particular 
car  reached  Grand  Junction  within  less  than 
four  hours  after  the  accident  and  was  there 
Inspected,  but  the  testimony  of  the  Inspector 
shows  that  be  did  not  try  the  hand  brakes 
at  all,  that  his  Insiiectlon  lasted  about 
one  and  a  half  minutes  to  the  car,  but  he 
testffied  that  his  Inspection  showed  that  the 
brake  rigging  on  this  car  was  in  good  shape. 

The  evidence  shows  that  appellee  remain- 
ed on  crutches  until  December  2,  1912,  and 
that  since  said  date  he  has  worked  at  vari- 
ous Jobs.  Upon  the  trial  of  the  case,  over 
the  objection  of  the  defendant  the  court  sub- 
mitted to  the  Jury  both  the  Issue  of  primary 
negligence  and  the  "last  dear  chance"  rule. 
The  Jury  returned  a  verdict  in  favor  of  ap- 
pellee for  $5,000.  Motion  for  a  new  trial 
having  been  overruled,  Judgment  was  enter- 
ed accordingly,  from  which  Judgment  defend- 
ant prayed  this  appeal. 

Renehan  ft  Wright  of  Santa  ¥6,  and  EL  N. 
Clark,  of  Denver,  Colo.,  for  appellant  Ed- 
ward P.  Davles  and  Catron  &  Catron,  all  of 
Santa  F*,  for  appellee. 

ROBERTS,  C.  J.  (after  stating  the  facts 
as  above).  [1]  The  first  question  discussed  by 
counsel  for  appellant  is  the  action  of  the 


trial  court  In  permitting  appellee  to  file  an 
amended  complaint  The  amended  complaint 
was  filed  by  leave  of  court  over  appellant's 
objection,  at  the  conclusion,  of  appellant's 
case  In  chief  upon  the  first  trial  of  this  case. 
This  appeal  Is  from  a  Judgment  rendered 
upon  a  retrial  of  the  cause,  and  appellant 
concedes  that  the  amendment  stands  in  the 
same  light  as  though  made  prior  to  the  triaL 
We  are  favored  by  a  very  able  and  thorough 
discussion  of  the  question  as  to  whether  the 
original  complaint  stated  a  cause  of  action, 
it  being  appellant's  contention  that  it  did  not 
and,  failing  so  to  do,  the  court  had  no  power 
to  permit  an  amended  complaint  to  be  filed 
which  did  state  a  cause  of  action.  This  ques- 
tlon>  although  very  interesting  and  one  upon 
which  much  disagreement  is  to  be  found  in 
the  adjudicated  cases,  Is  not  before  ns  for 
consideration,  because  of  the  fact  that  a^el- 
lant  elected  not  to  stand  uiton  his  objections 
to  the  filing  of  the  proposed  amended  com- 
plaint but  answered  the  same,  and  proceed- 
ed to  trial  thereupon.  This  being  so,  it  waiv- 
ed the  alleged  error  by  pleading  to  the  amend- 
ment. 

In  SI  Oyc  751.  it  is  stated: 

"An  objection  to  the  allowance  of  aa  amend- 
ment should  be  made  when  leave  to  amend  is 
asked,  and  in  order  to  avail  himself  x>t  error  in 
granting  the  amendment  the  party  objectiiig 
should  stand  on  the  ruling,  since  he  waives  the 
objection  by  pleading  to  the  amendment,  by  ^ 
ing  to  trial  thereon,  or  by  otherwise  recogniz- 
ing the  amended  pleading." 

The  text  is  sustained  by  numerous  cases. 
See,  also,  to  the  same  effect  1  Ency.  PL  & 
Pr.  673;  McAdow  v.  Kansas  Oty  Western 
fty.  Co.  (Mo.  App.)  164  S.  W.  188;  Blce  v. 
Norfolk-Southern  K.  Co.,  167  N.  C.  1,  82  S. 
E.  1034;  American  Home  Circle  v.  Schneider, 
134  m.  App.  600;  Kansas  City  Southern  Ry. 
Co.  r.  Tonn,  102  Ark.  20,  143  S.  W.  577. 

[2]  2.  In  the  amended  comiflaint,  upon 
which  the  case  was  tried,  appellee  alleged 
facts  showing  that  the  brake  apparatus  with 
which  the  car  was  equipped,  which  car  he 
was  instructed  to  ride  down  the  switch  track 
and  stop  at  the  designated  point  was  defec- 
tive, that  by  reason  of  such  defects  so  al- 
leged to  exist  he  was  unable  to  stop  tbe  car, 
and  that  it  ran  down  upon  the  main  track, 
where  it  collided  with  an  engine.  It  will  be 
noted  that  the  defective  brake  was  alleged 
to  have  been  the  proximate  and  sole  cause  of 
the  accident  by  which  plaintiff  was  injured. 
To  this  complaint  apiiellant  filed  an  answ« 
in  three  counts.  The  first  count  was  a  gen- 
eral denial.  The  second  count  was  as  fol- 
lows: 

"Defendant  denies  that  the  injuriea  alleged  to 
have  been  received  by  plaintiff,  if  any  injuries 
were  by  him  received,  were  due  to  or  owing  to 
or  caused  by  any  negligence  or  want  of  care  or 
caution  on  the  part  of  the  defendant  but  on 
the  contrary,  defendant  alleges  that  such  alleged, 
or  any,  injuries  were  due  to  or  caused  by  tbe 
negligence,  want  of  care,  and  caution  on  th» 
part  of  the  plaintiff  himself." 
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The  tbird  count  pleaded  assamptlon  of  risk. 

To  this  answer  appellee  filed  a  reply  in 
which  he  first  denied  generally  all  the  allega- 
tions of  new  matter  pleaded  In  the  answer, 
and  then,  by  way  of  an  alternative  further 
reply,  he  set  up  the  following  facts: 

"(a)  That,  were  all  the  matters  and  facta  of 
new  matter  pleaded  in  defendant's  answer  trne, 
that  still  the  defendant,  through  its  employes  and 
agents,  knew  and  realized  the  dangerons  position 
of  the  plaintiff,  and,  Icnowing  and  realizing  such 
dangerous  position  of  the  plaintiff,  failed  to  use 
due  care  to  avoid  the  collision  which  resulted  in 
the  accident  and  injury  to  the  plaintiff. 

"(b)  That  it  was  the  duty  of  the  defendant 
and  its  agents  and  serrants  and  employes  to 
know  of  the  dangerons  position  of  the  plaintiS, 
and,  knowing  the  same,  to  have  avoided  it. 

••(c)  That  the  defendant,  through  its  agents 
and  employes,  knowing  of  the  danger  of  the 
plaintiff,  not  only  did  not  avoid  the  collision,  but 
deUlierately  caused  the  same." 

Appellant  objected  to  the  filing  of  the  re- 
ply npon  two  grounds:  first,  that  It  was  not 
filed  In  apt  time;  and,  second,  that  It  was 
a  departure  from  the  complaint,  The  objec^ 
tions  were  by  the  trial  court  oreiTuled,  and 
the  reply  was  filed. 

-  It  will  be  noted  that  the  reply  attempts  to 
set  up  in  the  same  count  both  "last  dear 
chance,"  or  "supervening  negligence"  and 
willful  Injury.  This  evidently  was  occasion- 
ed by  reason  of  the  pleader's  failure  to  ap- 
preciate the  distinction  which  exists  between 
a  willful  injury  and  an  Injnry  due  solely  to 
Inadvertence,  or,  In  other  words,  an  Injury 
occasioned  by  the  negligence  of  a  party  ow- 
ing to  another  exercise  of  dne  care  and  cau- 
tion. A  willful  Injury  Is  a  positive  act,  while 
an  injnry  resulting  from  negligence  Is  a  neg- 
ative act,  resulting  from  the  absence  of  such 
care  as  it  was  the  dnty  of  the  defendant  to 
use.  An  examination  of  the  cases  dealing 
with  the  subject  of  negligence  will  disclose 
the  fact  that  mnCh  confusion  exists  In  re- 
gard to  the  question  of  the  varying  degrees, 
so  termed,  of  negligence. 

[3]  3.  Many  of  the  courts  classic  negli- 
gence Into  three  degrees,  viz.,  slight,  ordina- 
ry, and  gross,  and  in  many  instances  use  the 
terms  "gross  negligence"  and  "willful  tort" 
Interchangeably  and  as  synonymous  terms. 
In  many  states  the  Legislature  has,  by  stat- 
nte,  adopted  the  three  degrees,  and  has  de- 
fined each  degree.  In  the  absence  of  statute, 
however,  there  is  no  warrant  for  any  such 
classification.  Actionable  negligence  has  no 
degrees.  The  true  rule  was  announced  by 
the  Supreme  Court  of  Indiana  In  the  case  of 
Terre  Haute  &  I.  B,  Oo.  v.  Graham,  95  Ind. 
293,  48  Am.  Bep.  719,  where  the  court  said: 

"Negligence,  whether  slight,  ordinary,  or  gross, 
ia  still  negligence.  •  •  •  Negligence  is  nega- 
tive in  its  nature,  implying  the  omission  of  duty, 
and  excludes  the  idea  of  willfulness.  •  •  • 
When  willfulness  is  an  element  in  the  conduct 
of  the  partv  charged,  the  case  ceases  to  t>e  one  of 
negligence. 

See,  also,  to  the  same  effect,  Parker  t. 
Pennsylvania  Co.,  134  Ind.  673,  34  N.  E.  504, 
23  Ll  B.  A.  552 ;  LouisvlUe,  N.  A.  &  0.  R.  Co. 
v.  Bryan,  107  Ind.  51,  7  N.  E.  807;  MUwaa- 


kee  ft  St.  Paul  By.  Co.  r.  Arms,  91  U.  S. 
489,  23  L.  Ed.  374;  Chicago,  B.  I.  &  P.  By. 
Oo,  v.  Hamler,  215  lU.  525,  74  N.  B.  705,  1 
I*  B.  A.  (N.  S.)  674,  106  Am.  St.  Bep.  187,  8 
Ann.  Cas.  42.  In  the  case  last  dted  the  ques- 
tion is  ably  discussed,  with  copious  quota- 
tions from  the  adjudicated  cases  and  text- 
writers.  The  court  quotes  with  approval  the 
following  from  the  American  &  English  En- 
cyclopedia o£  Lew,  voL  21,  p.  459: 

"While  not  infrequent  references  are  BtOl 
found  in  judicial  discnssionB  of  the  subject  to 
the  classification  of  negligence  into  degrees,  the 
tendency  of  modern  authority  and  the  weight 
of  the  liest-considered  cases  are'  now  opposed 
to  this  view,  holding  that  in  every  case  negli- 
gence, however  described,  is  merely  a  failure  to 
bestow  the  care  and  skill  wliich  the  situation 
demands,  and  hence  it  is  more  accurate  to  call 
it  simply  negligence.  Some  decisions  even  go 
further,  and  declare  that  the  dassifieation  of 
negligence  into  degrees  is  a  matter  of  pure  spec- 
ulation and  of  no  practical  consequence,  that 
it  is  useless  and  tends  to  confusion,  and  thqt, 
in  fact,  it  is  unsafe  to  base  any  legal  decision 
on  distinctions  in  the  degree  of  neglig^ce." 

The  distinction  between  negligence  and 
willfnl  tort  was  pointed  out  by  this  court  in 
the  casQ  of  Wood  v.  Sloan,  148  Pac.  507,  L. 
B.  A.  1915E,  766, 

[4]  4.  The  doctrine  of  "last  dear  chance" 
has  no  connection  or  relation  whatever  to  an 
intentional  Injury.  If  an  injnry  Is  intention- 
ally and  purposely  Inflicted,  the  question 
of  negligence  does  not  enter  Into  the  inquiry 
or  have  any  bearing  whatever  upon  the  In- 
jured party's  right  to  recover  damages.  Con- 
tributory negligence  on  the  part  of  the  in- 
jured party  likewise  is  relegated  from  the 
case;  for  In  such  cases  It  matters  not  how 
negligent  or  careless  the  Injured  pirty  may 
have  been.  If  the  defendant  willfully  and  in- 
tentionally inflicts  injury  upon  him,  be  is  lia- 
ble and  should  respond  in  damages.  On  the 
other  band,  where  liability  is  predicated  upon 
an  injury  inflicted  upon  one  guilty  of  negli- 
gence by  which  he  is  placed  in  a  t)erllou3 
position,  yet  his  perilous  position  is  discov- 
ered by  another,  or  by  the  exerdse  of  due 
diligence  the  peril  of  the  other  should  have 
been  discovered,  such  party  is  bound  to 
use  reasonable  care  to  avoid  the  injury. 
Where  an  action  Is  predicated  upon  an  omis- 
sion of  duty,  in  such  a  case  it  properly  be- 
longs to  and  is  dassifled  in  the  field  of  neg- 
ligence. To  sudi  an  action  contributory  neg- 
ligence on  the  part  of  the  plaintiff,  which 
continues  concurrently  with  the  negligence  of 
the  defendant  and  contributes  proximately 
to  the  injury,  is  a  valid  defense.  In  other 
words,  in  an  action  predicated  upon  the  doc- 
trine of  "last  dear  chance,"  It  must  appear 
that  plaintiff  was  negligent,  but  that  such 
negligence  was  not;  the  proximate  cause  of 
the  acddent,  but  that  the  proximate  cause 
thereof  was  the  negligence  or  want  of  due 
care  on  the  part  of  the  defendant. 

In  the  present  case  the  parties  have  treat- 
ed the  reply  as  proceeding  only  upon  the 
theory  of  "last  dear  chance,"  and,  such  be- 
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Ing  the  case,  this  court  win  proceed  upon  the 
same  assumption. 

[8]  5.  This  brings  us  to  the  inquiry  as  to 
whether  the  reply  was  a  departure  from  the 
complaint  Appellee  argues  that  the  appel- 
lant, in  his  second  defense,  quoted  supra,  set 
up  contributory  negligence  on  the  part  of 
plaintUT,  aa  a  defense  to  his  complaint,  and 
that  his  reply  amounted  to  nothing  more 
than  a  confession  and  avoidance  of  that  de- 
fense. In  this  he  is  in  error:  First,  because 
the  answer  did  not  set  up  contributory  neg- 
ligence: and,  second,  "last  clear  chance"  is 
not  a  defense  to  contributory  negligence 

As  to  the  first  question  it  wUl  be  observed 
that  the  defendant  denies  that  he  was  guil- 
ty of  any  negligence  or  want  of  care,  and  al- 
leges that  the  injury  was  "due  to  or  caused 
by  the  negligence,  want  of  care  and  caution 
on  the  part  of  the  plalntlfl  himself."  This 
amounted  to  no  more  than  a  general  denial 
of  the  plaintiiTB  complaint,  and  did  not  re- 
quire a  reply. 

In  29  Cya  583,  It  is  said: 

"An  answer  amounting  to  no  more  than  a  de- 
nial of  defendant's  neglirence  and  that  it  was 
wholly  caused  by  the  negligence  of  the  plaintiff 
does  not  require  a  reply." 

In  Tolumo  5,  Am.  &  Eng.  Ency.  PL  &  Pr.  i». 
11,  the  rule  is  stated  as  follows: 

"The  plea  of  contributory  negligence  is  a  plea 
in  confession  and  avoidance,  which  admits  neg- 
ligence on  the  part  of  the  defendant,  but  seeks 
to  avoid  liability  therefor  by  alleging  that  the 
plaintiff  was  guilty  of  negligence  which  con- 
tributed to  his  injury,  and  the  plea  is  bad  if  it 
denies  that  defendant  was  negligent." 

In  the  case  of  Watkinds  v.  Southern  Pacif- 
ic Co.  (D.  C.)  38  Fed.  711,  4  L.  B  A.  239,  the 
court,  in  considering  a  similar  answer,  said: 

"This  defense  confesses  nothing,  but  avers 
that  the  defendant  was  not  gwlty  of  negligence, 
and  that  the  injury  sustained  by  the  plaintiff 
was  wholly  owing  to  his  own  negligence.  As  I 
have  said,  it  amounts  to  nothing  more  or  less 
than  another  denial  of  the  allegation  in  the 
complaint  that  the  injury  in  question  was  not 
caused  by  the  fault  or  negligence  of  the  plain- 
tiff [defendantl." 

In  the  case  of  Blrsch  r.  Citizens'  Electric 
Co.,  36  Mont.  574,  93  Pac.  940,  the  answer 
was  in  almost  the  same  identical  language  as 
in  the  one  now  under  consideration.  The 
court  said: 

"It  goes  without  saying,  then,  that  an  answer 
which  denies  any  negligence  on  the  part  of  the 
defendant,  and  alleges  that  the  injury  resulted 
wholly  from  plaintiff's  negligence,  docs  not 
plead  contributory  negligence;  and  the  defend- 
ant, having  failed  to  plead  contributory  negli- 
gence, cannot  rely  upon  it,  uniess,"  etc. 

In  the  case  of  Wastl  v.  If.  V.  Ry.  Co.,  24 
Mont  158,  61  Pac.  9,  the  court  said: 

"Obviously,  therefore,  the  negligent  acts  of 
plaintiff  and  defendant  must  concur  and  oper- 
ate together,  each  contributing  proximately  to 
cause  the  injury  complained  ot.  If  this  condi- 
tion does  not  exist,  then  there  is  no  question 
of  contributory  negligence." 

In  the  case  of  Payne  ▼.  O.  ft  A.  Ry.  Co.,  129 
Mo.  406,  31  S.  W.  885,  the  court  after  quot- 
ing Mr.  Beach's  definition  o£  "contributory 
neKllgencek"  said: 


"If  the  negligence  of  either  plaintiff  or  de- 
fendants is  the  sole  cause  of  the  injury,  there 
could  be  no  contributory  negligence  in  the  case." 

In  further  support  of  our  position  see  the 
following  cases:  Cogdell  v.  Wilmington  ft 
Weldon  Ry.  Co.,  132  K  a  862,  44  &  EL  618: 
Benjamin  v.  Railroad,  245  Mo.  698, 151  8.  W. 
91 ;  Cain  v.  Wintersteln,  144  Mo.  App.  1,  128 
8.  W.  274 ;  Ramp  t.  Met  Street  Ry.  Co.,  133 
Mo.  App.  700, 114  S.  W.  69;  Felton  r.  Aubrey, 

74  Fed.  350,  20  a  C.  A.  436;  H.  ft  T.  a  R.  R. 
Co.  T.  Patterson,  20  Tex.  Ov.  App.  255.  4S  8. 
W.  747;  Scattergood  t.  Ingrain,  86  Ohio  St 
76,  98  N.  B.  923. 

[8]  6.  But,  as  both  parties  evidentlT  treat- 
ed this  count  of  the  answer  as  setting  up  tba 
defense  of  contributory  negligence,  we  will 
so  assume,  and  proceed  to  a  consideration  of 
the  second  point  Appellee,  In  liis  brief, 
quotes  from  the  text  of  29  Gyc.  p.  683,  and  by 
inserting  the  bracketed  words  ahown  below 
assumes  that  "willful  negligence"  and  "last 
clear  chance"  are  synonymouB  tenii&  tDie 
text  quoted  la  aa  fcdlows: 

"Willful  negligence  of  defendant  Past  dear 
chance]  which,  notwithstandinc  the  nMrligehce 
of  plaintiff's  intestate  [contributory  negligence] 
resulted  in  injury,  must  be  pleaded  by  the  reply, 
to  be  available  to  overcome  a  defense  of  con- 
tributory negligence,  and  Is  not  inferentialty 
pleaded  by  a  general  denial  of  contributory  neg- 
ligence without  such  affirmative  allegations." 

The  text  quoted  is  supported  only  by  one 
case,  if  that  £ase  can  be  said  to  so  decide, 
viz..  Ford  v.  Chicago  Ry.  Ca,  106  Iowa,  85, 

75  N.  W.  650.  In  that  case  the  reply  to  the 
defense  of  contributory  negligence  was  a  gen- 
eral denial,  and  the  trial  court  instructed  on 
the  theory  of  "last  clear  chance."  The  only 
question  before  the  ooott  was  as  to  whether, 
under  the  pleadings,  this  Instruction  was 
proper,  and  the  court  correctly  held  that  it 
was  not,  as  no  such  Issuance  was  made  by 
the  pleadings.  The  court  was  not  called 
upon  to  decide  whether  this  should  have 
been  pleaded  in  the  complaint  or  the  reply, 
and  what  was  said  upon  this  point  may  be 
considered  as  obiter.  Just  what  is  intended 
by  the  term  "wiUfnl  negligence,"  eii4»Ioyed 
in  the  text  quoted,  is  not  clear,  but  whether 
it  was  intended  to  mean  willful  and  Inten- 
tional injury,  or,  as  appellee  assumea,  "last 
clear  chance,"  is  wholly  immaterial,  as  a 
brief  consideration  will  show. 

On  the  assumption  that  It  means  a  willful 
tort  purposely  and  Intentionally  inflicted,  it 
must  be  remembered  that  a  cause  of  action 
based  upon  negligence  and  one  predicated 
upon  a  willful  tort  are  quite  different  and 
distinct  In  the  former  the  element  of  in- 
tentional wrong  does  not  enter,  bat  It  pro- 
ceeds upon  the  theory  that  the  injury  was 
occasioned  by  reason  of  some  inadvertence  on 
the  part  of  the  defendant  in  a  situation 
where  due  care  and  diligence  were  owing  to 
the  plaintiff.  Iii  such  an  action  the  proxi- 
mate cause  of  the  Injury  must  necessarily 
be  the  Inadvertence  of  the  defendant ;  other- 
wise there  could  be  no  recovery.    To  an  ao- 
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Uon  of  this  character  a  defendant  may  plead 
contrlbntory  negligence  on  the  part  of  plain- 
tiff which,  ooncnrrlng  and  co-operattng  with 
defendant's  negligence,  proximately  contrlb- 
Qted  to  the  Injnry,  and.  If  snch  fact  be  prov- 
ed. It  will  defeat  a  recovery.  In  auch  a  case, 
looking  only  to  the  ground  niKHi  which  the 
plaintiff  bottoms  his  rl{^t  to  recover,  it  must 
be  apparent  that  the  inqolry  wonid  be  limit- 
ed to  the  question  as  to  whether  the  agency 
which  the  plaintUf  alleges  was  responsible 
f<Hr  his  injury  was  solely  responsible  there- 
for, or  did  some  act  or  omission  on  the  part 
of  the  plaintiff  which,  under  the  circum- 
stances, he  should  have  refrained  from  do- 
ing, or  should  have  done,  enter  Into  and  di- 
rectly and  conjointly  with  defendant's  act  or 
omission  produce  or  cause  the  resulting  in- 
jury. If  some  other  act  of  omission  or  com- 
mission on  the  part  of  the  defendant  caused 
the  injury,  how  can  It  be  logically  said  that 
such  other  act,  if  pleaded  and  proved,  would 
avoid  the  concurring  negligence  of  the  plaln- 
tlff,  and  permit  him  to  recover  upon  the  com- 
plaint? If  the  facts  set  forth  in  his  com- 
plaint are  met  and  counterbalanced  by  the 
proof  of  contributory  negligence,  that  must 
be  an  end  to  that  act  of  negligence  on  the 
part  of  the  defendant  If  some  subsequent 
negligent  or  willful  act  on  the  part  of  the  de- 
fendant Intervenes,  and  Is  the  active,  mov- 
ing, and  proximate  cause  of  the  Injury,  with- 
out which  the  same  would  not  have  occurred. 
It  must  be  true  that  the  right  of  recovery 
would  rest  solely  open  such  last  negligent 
act  or  willful  tort  without  further  relation  to 
the  original  negligence  of  either  party,  save 
as  snch  prior  negligence  might  be  shown  as 
a  fact  In  the  case,  for  the  purpose  of  ex- 
plaining how  the  plaintiff  came  to  be  In  the 
sltnatlOTi  he  was  at  the  time  of  the  injury, 
^Hiere  his  right  of  recovery  Is  based  upon  the 
theory  of  "last  clear  chance"  or  "willful  tort" 

In  an  action  based  upon  an  Intentional  and 
wlUfnl  injury,  as  stated,  it  matters  not  how 
careless  and  negligent  the  plaintiff  may  have 
been,  as  such  carelessness  and  negligence  on 
his  part  would  not  Justify  the  defendant  in 
Inflicting  npon  him  an  intentional  injury. 
In  snch  a  case  the  wrong  complained  of  Is 
the  Injury  purposely  Inflicted,  to  which  the 
prior  negligence  of  either  party  has  no  rela- 
tion, except  perhaps  to  explain  the  plaintiff's 
presence  at  the  place  of  the  infliction  of  the 
injury.  In  such  a  case  the  party  would  not 
base  Ws  right  to  recover  upon  any  negligence 
or  want  of  care  on  the  part  of  defendant 
which  might  have  been  the  remote  cause  of 
the  injury,  but  upon  the  willful  wrong  of 
the  defendant  which  was  the  proximate  cause 
thereof. 

If  It  be  taken  for  granted  that  the  Iowa 
conrt  held  that  "willful  injury"  could  be 
pleaded  in  a  reply.  In  confession  and  avoid- 
ance of  an  answer  alleging  contributory  neg- 
ligence, direct  authority  to  the  contrary  Is 
afforded  by  the  Supreme  Court  of  Alabama. 


In  the  case  of  Louisville  ft  NashvUIe  Rail- 
road Company  v.  Markee,  Adm'r,  103  Ala. 
160,  15  South.  611,  40  Am.  St  Rep.  21,  the 
court  said: 

"It  would  also  seem  on  principle  that,  if  there 
Is  that  variance  between  simple  necligenoe  and 
wanton  or  willfal  injury  that  proof  of  the  for- 
mer will  not  sustain  a  complamt  charging  the 
latter,,  a  replication  to  a  plea  of  contributory 
negligence  arerrlng  willful  and  intentional  in- 
jury would  be  a  departure  from  a  complaint 
charging  simple  negligence." 

In  the  case  of  Alabama  Oreat  Southern 
RaUroad  Co.  v.  Hall,  Adm'r,  106  Ala.  699, 
17  South.  176,  the  complaint  counted  on 
simple  negligence;  the  defendant  pleaded 
contributory  negligence.  To  this  plea  the 
plaintiff  replied  that  the  engineer  was  guilty 
of  "gross,  wanton,  and  reckless  negligence 
in  mnnlng  the  en^e  at  too  treat  a  rate  of 
speed."    The  court  said: 

"If  by  the  replication  it  was  intended  to  aver 
no  other  than  simple  negligence,  as  diarged  in 
the  complaint,  the  replication  did  not  answer 
the  plea.  On  the  ether  hand,  if  the  replication 
averred  wanton  or  willful  wione,  the  replica- 
tion was  a  departure  from  the  original  cauae  of 
action,  and  upon  objection  shonld  nave  been  re- 
jected." 

See,  also,  George  v.  Mobile  &  Ohio  R.  R. 
Co.",  109  Ala.  245,  10  South.  784. 

On  the  other  hand,  If  we  assume  that  the 
reply  attempts  only  to  set  up  the  doctrine 
of  "last  clear  chance,"  appellee's  position 
Is  not  improved.  It  is  not  true,  as  argued 
by  appellee,  that  "last  clear  chance"  Is  a  de- 
fense to  contributory  negligence,  and  can  only 
be  prot>erly  pleaded  in  a  reply  to  an  an- 
swer setting  up  contributory  negligence  as 
a  defense.  Contributory  negligence,  as  stat- 
ed, is  as  valid  and  complete  a  defense  to 
an  action  founded  upon  that  doctrine  as  it  is 
in  any  other  branch  of  the  law  on  negligence, 
where  such  contributory  negligence  of  the 
plaintiff  continued  concurrently  with  •  the 
negligence  or  want  of  care  on  the  part  of 
the  defendant,  and,  together  with  the  neg- 
ligence of  the  defendant  contributed  to  the 
proximate  cause  of  the  injury,  and  without 
which  the  accident  would  not  have  resulted. 
Where  the  negligence  of  the  plaintiff  con- 
tinues np  to  the  very  moment  of  the  Injury 
and  ia  contemporaneous  and  concurrent  with 
the  negligence  of  the  defendant;  and  where 
the  exercise  of  reasonable  diligence  before 
the  injury  would  have  warned  the  plaintiff 
of  his  danger  and  have  enabled  him  to  es- 
cape by  his  own  efforts,  there  can  be  no  re- 
covery. Take,  for  example,  the  facts  in  the 
present  case.  Suppose  the  defendant  could 
show  that  after  the  car  upon  which  plain- 
tiff was  riding  was  upon  the  main  track 
plaint!  IT  saw  the  engine  approaching,  and  he 
could  by  the  exercise  of  due  care,  have 
stepped  off  the  car  without  danger  of  injury 
to  himself,  and  he  neglected  to  do  so,  he 
would  have  no  right  to  recover.  Of  course. 
If  the  plaintiff  could  show  that  he  was  un- 
conscious of  the  threatened  danger  in  time 
to  have  avoided  the  injury,  and  that  the  de- 
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fendant  actually  saw  or  knew  of  the  danger 
to  which  the  plaintiff  was  ezpoeed,  and  also 
knew  or  should  have  known  that  the  plain- 
tiff was  unconscious  thereof,  and  the  defend- 
ant failed  to  use  due  diligence  to  avoid  the 
Injury,  the  plaintiff  would  be  entitled  to  re- 
cover. Cnlon  Traction  Co.  v.  Bowen,  67  Ind. 
App.  661,  103  N.  E.  1096. 

Appellee  mistakenly  assumes  that  his 
right  to  recover  is  based  upon  the  primary 
negligence  of  the  defendant  in  putting  him 
to  work  upon  a  car  equipped  with  a  defec- 
tive brake;  whereas,  if  the  matters  set  up 
1b  the  answer  are  true,  and  likewise  the 
allegations  of  the  reply  are  also  true,  then 
his  cause  of  action  must  necessarily  be  pred- 
icated upon  the  negligence  of  the  engineer 
In  faiUng  to  use  due  care  to  avoid  runplng 
bis  engine  into  the  car  upon  which  appellee 
was  riding.  In  such  case  the  negligence  of 
the  engineer  was  the  sole,  proximate  cause 
of  the  accident,  and  the  antecedent  negli- 
gence of  the  defendant  and  the  plaintiff  was 
the  remote  cause  of  the  remote  events  which 
co-operated  to  bring  the  plaintiff  into  the 
perilous  position  where  he  was  injured  by 
reason  of  the  Intervening  negligence  of  the 
defendant  This  is  clearly  evidenced  by  the 
cases  collected  in  the  case  note  to  Dyerson 
V,  U.  P.  K.  E.  Co.,  7  U  R.  A.  (N.  S.)  132. 
See,  also,  subdivision  VIII,  note  to  case  of 
C,  C,  C.  &  St  L.  Ry.  Co.  ▼.  Means,  6  Neg. 
Com.  Cases,  Ann.  101,  and  note  to  case  of 
Bogan  V.  O.  O.  R.  R.  Co.,  65  L.  R.  A.  418. 

[7]  Therefore,  if  plaintiff  recovers  in  this 
case,  his  right  to  so  do,  assuming  that  the 
allegations  of  his  reply  are  true,  and  that 
be  was  guilty  of  contributory  negligence  in 
the  first  instance,  as  alleged  In  the  answer, 
must  rest  upon  proof  of  the  facts  alleged  In 
his  reply;  In  other  words,  be  must  recover 
upon  his  reply,  and  not  upon  his  complaint 
It  is  elementary  that  a  party  cannot  sue  for 
the  breach  of  one  duty  and  recover  for  the 
breach  of  another.  See  opinion  by  Judge 
Cooley  in  the  case  of  F.  &  P.  M.  Ry.  Co.  v. 
Stark,  38  Mich.  714. 

In  this  case  if  the  plaintiff  Is  to  recover 
upon  the  doctrine  of  "last  clear  chance,"  it 
is  apparent  that  he  would  be  recovering  up- 
on his  reply,  and  not  upon  his  original  com- 
plaint This  he  cannot  do.  Of  course,  a  pai^ 
ty  may  plead  any  matter  by  way  of  reply 
which  avoids  the  answer,  but  In  such  a  case 
the  party  does  not  predicate  his  right  to  a 
recovery  upon  his  reply,  but  simply  obviates 
the  effect  of  the  answer  interposed  to  his 
complaint,  and  leaves  his  right  of  recovery 
upon  the  original  complaint  unaffected  by 
the  answer.  The  reply  to  an  answer  setting 
up  contributory  negligence,  as  in  this  case, 
to  the  primary  negligence  of  the  defendant 
which  bases  a  right  of  recovery  upon  the  doc- 
trine of  "last  clear  chance,"  does  not  avoid 
the  effect  of  the  answer  In  so  far  as  such 
primary  negligence  is  concerned,  but  sets  up 
an   independent   right   of   recovery,   which 


relegates  both  the  primary  n^ligence  of  the 
defendant  and  the  contributory  negUgenoe 
of  the  plaintiff  to  the  background.  In  other 
words,  the  prior  negligence'  of  both  parties 
is  eliminated  as  a  direct  proximate  cause 
of  the  injury,  and  the  right  to  recover  rests 
solely  upon  an  altogether  new  and  distinct 
act  of  negligence  on  the  part  of  the  defend- 
ant upon  which  plaintiff  must  recover,  if 
a  rerovery  is  to  be  had. 

That  a  plaintiff  is  not  entitled  to  affirm- 
ative relief  upon  a  reply  is  well  settled  by 
the  adjudicated  cases.  In  the  case  of  Small 
v.  Kennedy.  187  Ind.  299,  33  N.  B.  674,  19 
L.  R.  A.  337,  the  court  said: 

"We  have  not  been  cited  to  any  authority,  nor 
do  we  know  of  any,  holding  that  affirmative  re- 
lief may  be  granted  upon  a  reply.  The  rule  ia, 
as  we  understand  it  that  a  set-off  or  coantei^ 
claim  may  be  utilized,  by  way  of  reply,  to  de- 
feat any  affirmative  matter  set  up  by  way  of 
answer,  but  such  set-ofl  or  counteroalm  can- 
not, by  way  of  reply,  be  made  the  subject  of  a 
substantive  dalm  upon  which  a  judgment  may 
be  based." 

In  the  case  of  Moss  v.  ntch,  212  Mo.  484, 
111  S.  W.  475,  126  Am.  St  Rep.  56S,  the  Sn- 
preme  Court  of  Missouri  quoted  with  approval 
the  following  excerpt  from  the  case  of  Craw- 
ford V.  Spencer,  36  Mo.  App.  78: 

"A  party  must  under  our  system  of  pleadinj, 
recover  upon  the  cause  of  action  stated  in  bis 
petition,  and  he  cannot  recover  upon  a  cause  of 
action  stated  in  his  reply.  The  provision  of  the 
statute  above  quoted  was  not  we  think,  intend- 
ed to  change  the  office  of  a  reply,  which  ia  that 
of  a  denial  or  a  confession  and  avoidance  of 
matter  set  up  in  the  answer." 

And  also  the  following  from  the  case  of 
Stepp  V.  Livingston,  72  Mo.  App.  179: 

"If  it  were  disclosed  by  the  record  that  the 
plaintiff  recovered  on  a  cause  of  action  stated 
m  his  reply,  but  not  in  his  petition,  it  would  be 
our  duty  to  reverse  the  judgment" 

In  the  same  cause  the  court  quoted,  wltti 
approval,  the  following  excerpt  from  18  £hicy. 
PI.  &  Pr.  690: 

"The  plaintiff  cannot  Introduce  in  his  reply 
a  cause  of  action  different  from  that  which  he 
states  in  his  complaint  or  j)etition;  in  other 
words,  he  cannot  after  answer  is  made  abandon 
the  cause  of  action  set  up  in  the  complaint  and 
make  an  entirely  new  cause  of  action  in  the  re- 
ply." 

In  the  case  of  Hastings  School  District  t. 
Caldwell,  Hamilton  &  Co.,  16  Neb.  68,  19  N. 
W.  634,  the  court  quoted  with  approval  the 
foUovring  excerpt  from  Maxwell's  Code  Plead- 
ing &  Practice,  108: 

"A  plaintiff  can  recover  only  on  the  causes  of 
action  stated  in  his  petition.  It  is  not  the  prov- 
ince of  a  reply  to  introduce  new  causes  of  ac- 
tion. This  can  be  done  only  by  amendment  of 
the  petition." 

To  the  same  effect  see,  also,  the  following: 
Plummer,  Perry  &  Co.  v.  Rohman,  61  Neb. 
61,  84  N.  W.  600;  Jones  v.  Marshall,  56  Iowa, 
739,  10  N.  W.  264;  Marder,  Luse  &  Co.  y. 
Wright  70  Iowa,  42,  29  N.  W.  799 ;  Eskrldgo 
V.  Ditmars  &  Co.,  61  Ala.  246. 

[8]  8.  In  Bliss  on  Code  Pleading  {?&  Bd.) 
S  396,  the  author  saya: 
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"A  departure  in  the  replj'  [as  at  common  law] 
will  not  be  allowed.  It  consists  In  leavinc  the 
case  as  made  in  the  complaint  or  petition  in  re- 
spect to  some  material  matter,  in  introducing 
new  matter  which  is  inconsistent  with,  or  which 
does  not  support  it  It  will  not  be  permitted  in 
an^  system  which  pays  the  least  regard  to  the 
logic  of  pleading.  If  the  plaintiff  desires  to 
change  his  position,  he  must  do  so  upon  leave 
by  amending  his  original  pleading." 

Plaintiff  la  not  aided  by  section  4119,  Code 
1915,  which  reads  as  follows: 

"When  the  answer  contains  new  matter,  the 
plaintiff  may,  within  20  days,  reply  to  such  new 
matter,  denying  generally  or  specifically  each 
allegation  controverted  by  him,  or  any  knowl- 
edge or  information  thereof  sumcient  to  form  a 
belief;  and  he  may  allege,  in  ordinary  and  con- 
cise language,  without  repetition,  any  new 
matter  not  inconsistent  with  the  complaint,  con- 
stituting a  defense  to  such  new  matter  in  the 
answer,  and  the  plaintiff  may  in  all  cases  demur 
to  the  answer  containing  new  matter,  where 
upon  its  face  it  does  not  constitute  a  counter- 
claim or  defense ;  and  the  plaintiff  may  demur 
to  one  or  more  of  such  defenses  or  counter- 
claims, and  reply  to  the  residue  of  the  counte>- 
claims." 

Under  this  section  the  reply  was  clearly  a 
departure;  for  the  allegations  of  the  reply 
are  not  consistent  with  the  complaint,  and 
do  not  constitute  a  defense  to  the  plea  of 
contributory  negligence  set  np  tn  the  answer, 
and  permit  the  plaintiff  to  recover  npon  his 
original  complaint. 

[9]  9.  Another  test  laid  down  by  the  courts 
for  determining  the  questions  as  to  whether 
a  reply  constitutes  a  departure  from  the 
complaint  often  appUed  by  the  courts  is  de- 
termined by  a  negative  answer  to  the  In- 
quiry whether  evidence  of  the  facts  alleged 
in  the  reply  is  admissible  under  the  allega- 
tions of  the  complaint  6  Ent  PI.  &  Pr.  462 ; 
Mayes  v.  Stephens,  38  Or,  512,  63  Pac.  760, 
64  Pac.  819;  Swain  ▼.  Knapp,  34  Minn.  232, 
25  N,  W.  397 ;  Smart  v.  Burquoln,  51  Wash. 
274,  98  Pac.  666 ;  Wabash  B.  R.  C!o.  v.  Bhy- 
mer,  214  111.  579,  73  N.  Hi.  879;  7  Standard 
Enc.  Pro.  119. 

In  the  case  of  Smith  t.  Nichols,  36  B.  C. 
Ia  88,  Chief  Justice  Tindall  said: 

"The  short  answer  to  that  objection  is  that 
that  which  is  a  departure  in  pleading  is  a 
variance  in  evidence ;  and,  if  the  evidence  in 
support  of  the  replication  would  sustain  the 
allegation  in  the  declaration,  there  is  no  depar- 
ture." 

And  in  the  case  of  Caldwell  ▼.  Gale,  11 
Mich.  77,  the  court  said: 

"What  would  not  in  a  replication  be  a  depar- 
ture in  pleading  may  be  given  in  evidence 
•    •    •    under  the  general  issue." 

A  very  interesting  discussion  of  the  ques- 
tion of  departure  in  pleading  will  be  found 
in  the  case  of  Union  Padflc  Ry.  Co.  v.  Wyler, 
158  n.  S.  285,  15  Sup.  Ct  877,  39  U  Ed.  98a 
In  the  opinion,  written  by  Mr.  Justice  White, 
reference  will  be  found  to  practically  all  the 
standard  text-books  dealing  with  the  subject 
True,  in  that  case  the  departure  was  "from 
law  to  law,"  while  in  the  present  case  the 
departure  Is  "from  fact  to  fact";  still  the 
same  principle  governs. 

It  could  not  be  contended  with  any  degree 


of  logic  that  the  plaintiff  in  the  present  case, 
assuming  that  the  reply  had  not  been  filed, 
could  have  offered  proof  of  the  fact  that  his 
injuries  were  occasioned  by  reason  of  the 
negligence  of  the  engineer  in  charge  of  the 
engine  upon  the  main  track,  under  the  allega- 
tions of  his  complaint;  for  It  Is  well  set- 
tled that  a  different  cause  of  injury  than 
the  one  alleged  cannot  be  proven.  29  Oyc. 
583.  Now  to  permit  proof  of  such  facts  and 
a  recovery  upon  such  proof  Is  to  permit  the 
plaintiff  to  recover  for  an  Injury  set  up  for 
the  first  time  In  his  reply,  which,  as  shown, 
is  contrary  to  all  rules  of  pleading.  Ap- 
pellee's remedy.  In  case  he  elected  not  to 
stand  upon  the  primary  negligence  alleged  In 
his  original  complaint,  was  to  have  moved 
the  court  for  leave  to  amend  his  complaint, 
and  upon  such  leave  being  granted  he  could 
have  set  np  the  facts  in  his  complaint,  which 
appear  In  his  reply. 

Appellee  could,  in  the  first  instance,  have 
set  up  in  different  counts  In  his  complaint  as  ' 
many  different  causes  of  action  as  the  facts 
in  the  case  might  warrant,  provided  they  all 
arose  out  of  the  same  transaction  or  trans- 
actions connected  with  the  same  subject  of 
action.  Code  1916,  |  4105.  Under  this  provi- 
sion of  the  Code,  he  could  have  alleged  pri- 
mary negligence  In  one  count,  "last  clear 
chance"  in  another,  and  vrtllful  injury  in  a 
third,  provided  all  were  connected  with  the 
same  subject  of  action,  which  In  this  case 
would  be  the  Injuries  received  by  the  appel- 
lee. 

Onr  conclusion  that  this  reply  is  a  depar- 
ture "from  fact  to  fact"  must  be  correct; 
otherwise  there  would  be  no  end  to  pleading, 
and  a  defendant  would  experience  much  dif- 
ficulty in  driving  the  plaintiff  to  an  issue. 
Were  this  not  true,  it  would  be  possible  for 
a  plaintiff  to  retreat  from  "fact  to  fact," 
hoping  eventually  to  find  some  fact  upon 
which  he  could  plant  his  feet  that  the  de- 
fendant could  not  deny.  Suppose  in  the  pres- 
ent case  that  the  defendant  could  deny  the 
matters  set  up  In  the  reply  by  a.  formal  plead- 
ing, or  that  it  should  set  up  contributory  neg- 
ligence of  the  plaintiff  as  a  defense,  and 
plaintiff  then  should  file  a  further  pleading, 
in  answer  to  such  denial,  setting  up  some 
neglect  of  duty  on  the  part  of  the  man  who 
flagged  his  car,  or  neglect  of  duty  upon  the 
part  of  the  switchman;  for  example,  that 
he  could  have  prevented  the  injury  by  switch- 
ing him  onto  a  clear  track.  This  supposed 
case  shows  the  necessity  for  fixed  rules  In 
the  matter  of  pleading. 

Appellee,  In  a  supplemental  brief  filed  since 
the  submission  of  the  cause,  argues,  however, 
that  the  question  of  departure  is  not  proper- 
ly here  for  consideration,  because:  (1)  It 
was  raised,  or  attempted  to  be  raised  in  the 
trial  court  by  objection  to  the  filing  of  the 
reply,  Instead  of  by  demurrer  or  motion; 
(2)  that  the  ruling  of  the  court  upon  such 
objection  Is  Shown  only  by  the  bill  of  excep- 
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tlons,  whereas  snch  rallng,  not  ocrarrlng  np- 
on  the  tritU  of  the  cause,  should  appear  as  a 
part  of  the  record  proper;  and  (3)  the  sup- 
plemental transcript  showing  the  action  of 
the  court  In  this  regard  Is  not  printed.  There 
Is  perhaps  some  merit  in  these  contentions, 
but,  as  we  are  required  to  reverse  the  cause 
because  the  court  submitted  the  Issue  of  "last 
clear  chance"  to  the  Jury,  over  the  objection 
of  ttie  appellant,  when  there  was  no  evidence 
Justifying  or  warranting  the  consideration  of 
this  issue,  we  will  not  enter  upon  a  consider- 
ation of  the  questions  suggested. 

Passing  now  to  a  discussion  of  the  alleged 
error  by  the  court  In  submitting  to  the  Jury 
the  question  of  the  liability  of  the  appellant 
under  the  doctrine  of  "last  clear  chance." 
At  the  condusion  of  appellee's  case  in  chief 
appellant  moved  the  court  to  withdraw  from 
the  consideration  of  the  Jury  the  question'  of 
the  alleged  negligence  of  the  engineer,  be- 
cause no  evidence  had  been  introduced  by 
the  appellee,  tending  in  any  manner  to  es- 
tablish such  fact  This  motion  was  over- 
ruled. Again,  at  the  conclusion  of  all  the 
evidence,  appellant  renewed  its  motion.  The 
trial  court,  over  appellant's  objection,  by  cer- 
tain instructions  submitted  to  the  Jury  the 
question  of  the  company's  liability  under  the 
doctrine  of  "last,  clear  chance,"  predicated 
upon  the  alleged  negligence  of  the  engineer 
in  failing  to  use  due  care  to  avoid  a  collision 
between  his  engine  and  the  car  upon  which 
appellee  was  carried  down  upon  the  main 
track. 

[10]  10.  It  is  well  settled  that  an  instruc- 
tion not  based  on  the  evidence  is  erroneous 
and  should  not  be  given.  See  the  many  cases 
cited  in  Century  Digest,  "TMal,"  {  596. 

In  the  case  of  Emison  v.  Owyhee  Ditch  Ca, 
87  Or.  677,  62  Pac.  13,  the  rule  was  concise- 
ly stated  by  the  Supreme  Court  of  Oregon  as 
follows: 

"The  rule  Is  well  settled  that,  when  the  court, 
in  the  absence  of  any  evidence  thereof,  instructs 
the  jury  respecUng  a  matter  that  is  material  to 
the  cause,  toe  charge  is  necessarily  misleading 
and  erroneous." 

See,  also,  Barce  v.  City  of  Shenandoah, 
106  Iowa,  426,  76  N.  W.  747 ;  Schlesinger  & 
Mayer  v.  Scheunemann,  114  111.  App.  469; 
Thompson  on  Trials  (2d   Ed.)   |  2316. 

The  substance  of  appellee's  testimony  re- 
garding the  collision  with  the  engine  was  as 
follows:  Thayer  was  signaled  by  one  Quln- 
tana  to  stop  the  car  upon  which  he  was  rid- 
ing. He  attempted  to  apply  the  brakes,  but 
they  would  not  catch.  Quintana  was  stand- 
ing near  the  point  of  the  switch,  and  signaled 
Thayer  to  stop  the  car  when  he  was  about 
25  yards  distant  Thayer  testified  that  he 
looked  up  when  near  the  point  of  the  switch, 
and  saw  an  engine  approaching,  and  almost 
immediately  the  car  and  engine  collided,  and 
from  the  shock  he  was  thrown  to  the  ground. 

Clearly  the  above  evidence  did  not  tend  in 
any  degree  to  establish  negligence  or  want  of 
due  care  on  the  part  of  the  engineer.    There 


was  no  showing  that  Qie  engineer  oonld  in 
any  way  have  prevented  the  accident,  or  that 
he  was  remiss  in  his  duty  In  any  manner. 

Passing  now  to  a  consideration  of  tlie  evi- 
dence offered  by  the  defendant  on  this  phase 
of  the  case,  as  we  must  in  order  to  detei^ 
mine  the  propriety  of  the  instruction,  the 
engineer.  Rolls,  testified,  in  substance,  as 
follows : 

"I  bad  been  switching  cars,  and  had  passed 
the  point  of  the  ice  bouse  switch  going  west,  ran 
the  engine  some  distance  west  to  get  clearance, 
and  was  signaled  by  the  brakeman  to  retam, 
was  going  forward  toward  the  depot,  and  when 
the  front  of  the  engine  had  almost  reached  the 
point  of  the  ice  house  switch  I  heard  a  man 
shout,  looked  to  the  left,  and  saw  a  box  car  di- 
rectly opposite,  about  six  feet  away,  the  front 
of  the  car  being  approximately  six  feet  in  front 
of  where  I  sat  I  realized  that  the  only  way  to 
avoid  a  collision  was  to  run  through  the  switch 
before  the  car  reached  it,  so  I  opened  the  throt- 
tle and  passed  the  switch  about  four  feet  ahead 
of  the  car.  After  I  got  in  front  of  the  car  I 
slowed  up  and  caught  it  and  brought  it  to  a 
'stop.  I  could  not  get  out  of  the  way  of  the  ear. 
because  there  was  a  caboose  standing  on  the 
track  in  front  of  the  depot,  and  the  track  was 
downgrade,  and  I  realized  that  I  would  collide 
with  this  caboose,  and  probably  Idll  some  one 
in  It  and  perhaps  myself,  in  case  I  ran  into  it" 

There  was  no  evidence  as  to  the  speed  of 
the  car  or  the  engine,  except  statements  at 
certain  witnesses  to  the  effect  that  the  car 
was  "going  pretty  fast" ;  no  attempt  to  show 
that  the  enj^eer  could,  with  safety,  have  run 
further  down  the  track  before  stopping  the 
car,  or  that  another  and  different  result 
would  have  been  accomplished  had  he  done 
so.  Appellee  made  no  attempt  whatever  to 
show  that  the  engineer  failed  to  stop  the  car 
in  the  only  feasible  manner,  or  that  he  was 
in  any  way  remiss  in  his  duty.  Certainly  it 
is  apparent  and  cannot  be  disputed,  that 
the  engineer  acted  In  a  proper  manner  when 
he  ran  in  ahead  of  the  car;  otherwise  there 
would  have  been  a  collision  at  the  point  of 
the  switch,  and  the  box  car  would  have  tam- 
ed over. 

[11]  11.  But  appellee  argues  that  the  court 
could  take  Judicial  knowledge  of  the  fact 
that  the  engineer  could,  with  safety  to  him- 
self have  run  further  down  the  track  toward 
the  depot  and  have  stopped  the  car  with  less 
force,  and  this  without  any  danger  of  col- 
lision with  the  caboose;  hence  this  Issue 
was  properly  submitted  to  the  Jury.  We  can- 
not agree  with  this  contention,  because  the 
manner  and  method  of  operating  a  locomo- 
tive engine,  the  space  within  which,  going  at 
a  given  rate  of  speed,  it  can  be  brought  to  a 
stop,  and  the  proper  way  to  check  the  speed 
and  bring  to  a  stop  a  runaway  car  are  not 
matters  of  common  or  general  knowledge. 
These  matters  are  known  only  by  men  ex- 
perienced in  railroad  operations. 

"Matters  of  which  a  court  will  take  judicial 
notice  must  be  a  matter  of  common  and  general 
knowledge,  not  merely  the  knowledge  of  spedai- 
ists  or  experts."    Jones  on  Evidence,  S  105a. 

If  the  court  could,  as  claimed  by  appellee, 
take  Judicial  notice  of  the  tect  that  the  en- 
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glneer  could,  by  rannlng  further  down  tbe 
track,  and  by  operating  bis  engine  in  some 
other  manner,  have  avoided  the  shock  which 
appellee  dains  threw  him  from  the  car,  there 
would  be  bat  few  matters,  indeed,  which  a 
court  could  not  Judicially  notice,  and  but 
slight  necessity  for  introducing  evidence  in 
a  case.  If  this  were  true,  where  an  employ^ 
was  injured  in  the  operation  of  a  factory,  a 
mine,  in  the  construction  of  a  bnilding,  or 
in  any  other  of  the  various  vocations  in  which 
men  engage,  all  that  he  would  be  required  t6 
establish  would  be  the  fact  that  he  was  in- 
jured in  a  given  manner,  and  then  the  court 
would  Judicially  know,  without  proof.  Just 
how  such  machinery  or  appliance  should 
have  been  operated  or  constructed,  and  such 
judicial  knowledge  could  not  be  controverted 
by  proof.  The  mere  statement  of  the  propo- 
sition shows  its  utter  fallacy. 

In  the  case  of  Union  Pacific  Ry.  Co.  r. 
Shannon,'  83  Kan.  446,  6  Paa  564,  the  Jury 
found,  without  evidence  to  support  the  same, 
that  an  engineer  could  have  stopped  a  train 
going  at  a  speed  of  46  miles  an  hour  in  a 
space  of  from  350  to  875  feet  The  coart 
said: 

"It  is  not  within  the  general  knowledge  of 
persona  in  what  space  an  engine  or  train  can 
be  stopped  going  at  the  apeed  of  45  miles  an 
hour,  and  eqnipped  with  the  appliances  as  the 
one  operated  by  the  company  at  the  time  of  the 
accident.  To  determine  how  long  it  takes  to 
stop  an  engine  or  train  requires  experience  in 
the  rmining  of  trains  and  in  checking  their 
speed,  or  opportunities  on  the  part  of  a  person 

fiving  opinion  thereof  to  speak  as  an  expert, 
tailway  Ca  v.  Stewart,  80  Kan.  226  p  Fac. 
151].  This  was  not  a  subject  upon  wmch  the 
Jury  could  nse  their  own  judgment,  and,  if  any 
one  of  the  jury  had  any  particular  knowledge  on 
the  subject,  he  ought  to  have'  been  sworn  and 
examined  as  a  witness." 

In  the  case  of  Kotila  v.  Houghton  County 
St.  Ry.  Co.,  134  Mich.  814,  96  N.  W.  437,  the 
court  held  that  the  Jury  could  not  assume,  in 
the  absence  of  evidence  on  the  subject,  that 
an  electric  car,  going  downgrade  at  a  great 
rate  at  speed,  could  have  been  stopped  in  150 
feet  with  the  ordinary  appliances. 

Prof.  Wigmore  (section  2570,  Wlgmore  on 
Evidence),  speaking  of  Judicial  notice  by  the 
jury's  own  knowledge,  says: 

"In  general,  the  jury  may  in  modem  times 
act  only  upon  evidence  properly  laid  before  them 
in  the  course  of  the  trial.  But,  so  far  as  the 
matter  in  question  is  one  upon  which  men  in 

general  have  a  common  fund  <^  experience  and 
nowledge,  through  data  notoriously  accepted  by 
all,  the  analog;  of  judicial  notice  obtains  to 
some  extent,  and  the  jury  are  allowed  to  resort 
to  this  information  in  making  up  their  minds." 

But  the  learned  author  further  observes: 
"But  the  sco^e  of  this  doctrine  is  narrow; 
it  is  strictly  limited  to  a  few  matters  of  elemen- 
tal experience  in  human  nature,  commercial  af- 
fairs, and  everyday  life." 

From  the  foregoing  it  is  evident  that  the 
court  should  not  have  submitted  to  the  Jury 
the  question  of  the  liability  of  the  appellant, 
nnder  the  doctrine  of  "last  clear  chance,"  be- 
canse  there  was  no  evidence  introduced  tend- 


ing to  establish  any  negligence  or  wont  of 
care  on  the  part  of  the  engineer. 

[12]  12.  Passing  now  to  a  consideration  of 
the  remaining  questions  presented,  the  next 
point  to  be  noticed  Is  the  alleged  error  on 
the  part  of  the  trial  court  in  permitting  ap- 
pellee to  testify  as  to  his  former  experience 
in  similar  work.  This  requires  bat  slight 
consideration.  Appellant  in  its  answer  alleg- 
ed, as  one  ground  of  defense,  that  appellee 
assumed  the  risk  of  such  employment.  The 
cause  of  action  set  up  ta  the  complaint  was 
that  the  brake  upon  the  car  was  defective, 
and  by  reason  of  such  defect  the  aoddoit 
resulted. 

Where  a  canse  of  action  la  based  apon  al- 
leged negligence  of  the  master  in  falling  to 
nse  due  care  in  seeing  to  it  that  the  brake 
upon  a  box  car  which  the  servant  la  tnstrnct- 
ed  to  ran  down  the  switch  to  a  designated 
point,  and  there  stop  by  applying  the  brake, 
la  in  pr<H>er  repair,  and  the  master  has  plead- 
ed "assnmption  of  risk,"  it  is  proper  for  the 
servant  to  prove  his  lack  of  eq>erience  in 
such  work  for  the  purpose  of  disproving  such 
defense,  as  such  evidence  tends  to  show  that 
he  did  not  know  and  appreciate  the  danger. 

I«batt's  Master  and  Servant,  i  1186a,  som- 
marizes  the  rnle  as  to  the  assumption  of 
risk  in  the  following  language: 

"The  servant  assumes  all  the  ordinary  risk 
of  the  service,  and  all  of  the  extraordinary  risk ; 
that  is,  those  due  to  the  master's  negligence  of 
which  he  knows  and  the  dangers  of  which  he 
appreciates." 

In  the  present  case  the  servant  was  not 
employed  by  the  appellant  as  a  brakeman, 
but  only  as  a  common  laborer  for  the  pur- 
pose of  Icing  cars.  He  was  directed  by  the 
master  to  run  the  car  down  to  the  switch, 
and  it  certainly  could  not  be  contended  with 
any  degree  of  logic  that  he  assumed  the  risk 
of  the  master's  negligence  in  regard  to  the 
brake,  unless  it  appeared  that  he  was  an 
experienced  brakeman,  and  conid  know  and 
ascertain  by  turning  the  brake  that  it  was 
out  of  repair,  or  by  other  means  which  such 
an  experienced  man  should  have  adopted. 
There  was  no  error  In  permitting  proof  of 
appellee's  inexperience. 

[13]  18.  The  sixth  point  urged  is  alleged 
error  in  overruling  appellant's  objection  to 
the  following  question  propounded  to  ap- 
pellant on  direct  examination: 

"Tou  testified,  on  your  direct  examination,  as 
to  certain  physical  labor  which  you  performed 
before  yon  were  injured.  Are  yon  able  at  the 
present  time,  ana  in  your  present  condition,  to 
follow  any  of  these  occupations?" 

The  objection  interposed  was  that  the 
question  called  for  the  conclusion  of  the  wit- 
ness and  invaded  the  province  of  the  Jury. 

"The  physical  ability  or  inability  of  a  per- 
son to  do  worl:  or  perform  any  act  may  be  prov- 
ed by  the  direct  testimony  of  the  party  himself." 
2  Ency.  of  Evidence,  846. 

The  fact  sought  to  be  elicited  by  the  ques- 
tion was  as  to  whether  the  witness  was  able 
to  perform  the  acts  ot  manual  labor  since 
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the  Injury  whictt  he  had  testified  that  he  fol- 
lowed prior  thereto.  This  was  a  fact  to 
which  he  conld  testify. 

In  the  case  of  Kline  r.  E.  0.,  St  J.  &  C. 
B.  R.  Co.,  60  Iowa,  666,  a  question  of  sim- 
ilar Import  was  held  proper,  the  court  say- 
ing: 

"It  was  a  fact  purely  as  to  whether  plaintiff 
could  do  the  specified  work  in  his  present  con- 
dition." 

To  the  same  effect  see  People  ▼.  Tubbs,  37 
N.  y.  686. 

The  seventh  point  Is  trivial  and  need  not 
be  considered.  Neither  will  the  eighth  point 
be  considered.  This  involved  alleged  error 
In  not  striking  out  the  testimony  of  the  wit- 
ness Dr.  BoUs  taken  on  the  former  trial  of 
the  cause,  and  read  to  the  Jury  because  of 
the  absence  of  the  witness  at  the  time  of  the 
trlaL  As  the  witness  will  probably  be  pres- 
ent at  the  next  trial,  and  as  his  testimony 
may  tend  to  prove  the  issues  then  submitted 
to  the  Jury,  no  comment  will  be  made  <m  this 
p<dnt 

Nor  Is  there  merit  in  the  ninth  point  discuss- 
ed, which  related  to  the  refusal  of  the  court 
to  permit  appellant  to  cross-examine  Miguel 
Abeytla,  a  witness  for  the  appellee,  as  to 
the  condition  of  the  car;  for,  If  it  be  con- 
ceded that  the  right  existed,  it  appears  from 
the  transcript  of  the  evidence  that  appellant 
did  ask  this  witness  later  during  the  exam- 
ination U  he  had  examined  the  brake  ap- 
paratus, and  he  said  that  he  had  not  and 
knew  nothing  about  It;  so,  if  there  .was  er- 
ror, it  was  cured  by  the  party  later  asking 
the  witness  the  same  question,  which  was 
answered. 

[14]  14.  The  court,  over  appellant's  objec- 
tion, permitted  appellee  to  read  to  the  Jury 
the  table  of  mortality  based  on  American  ex- 
perience, found  at  page  886,  vol.  20,  Am.  ft 
EJng.  Ency.  of  Law.  This  appellant  claims 
was  error,  for  two  reasons:  First,  that  there 
was  no  proof  that  appellant's  injuries  were 
permanent;  and,  second,  that  no  sufficient 
foundation  for  the  introduction  of  such  .table 
was  established. 

As  to  whether  the  evidence  established  the 
fact  that  the  Injuries  were  permanent  need 
not  be  considered,  as  such  fact  may  be  es- 
tablished upon  the  subsequent  trial,  if  it  was 
not  so  established  in  the  former  trial,  as 
contended  by  appellant.  The  rule  only  need 
be  stated,  which,  as  set  forth  in  volume  7, 
Ency.  of  Evidence,  p.  426,  is. as  follows: 

"In  order  to  justify  the  admission  of  evidence 
of  life  expectancy,  the  evidence  must  establish 
the  fact  that  the  injury  was  permanent.  And 
it  is  not  sufficient  that  the  evidence  shows  that 
the  injury  was  serious.  But  the  mere  fact  that 
the  evidence  as  to  the  permanency  of  such  dis- 
ability is  conflicting  will  not  necessitate  the  ex- 
clusion of  the  evidence." 

And,  If  there  Is  substantial  evidence  tend- 
ing to  show  that  the  injuries  are  permanent, 
such  tables  are  properly  received  in  evi- 
dence. 

[IS]  15.  The  second  ground  of  the  objec- 


tion was  based  upon  the  theory  tbat  no  suffi- 
cient foundation  was  laid  fbr  the  Introduc- 
tion of  the  mortality  table  appearing  In  vol- 
ume 20  Am.  ft  Eng.  Ency.  of  Lew  (2d  Ed.) 
at  page  885,  for  the  reason  that  there  was 
no  proof  of  its  authenticity  or  accuracy.  In 
support  of  this  contention  appellant  cites  and 
relies  upon  the  case  of  Notto  t.  Atlantic 
City  R.  Ck).,  75  N.  J.  Law,  826,  69  AtL  968,  17 
Ll  R.  a.  (N.  S.)  1138,  127  Am.  St  Rep.  835. 
This  case  is  directly  in  point  and  npliolds 
appellant's  theory,  but  we  are  unable  to 
agree  with  the  reasoning  of  the  coart  In- 
deed, no  other  case  is  cited  so  holding,  and 
the  note  appended  to  this  case  in  the  Ii.  B. 
A.  report  clearly  evidences  the  fact  that  the 
courts  of  the  country,  without  exception, 
hold  otherwise.  The  author  of  the  note  re- 
ferred to  says: 

"It  is  a  generally  reco^ized  rule  that  mortal- 
ity tables,  as  published  in  standard  encyciops- 
dias,  are  admissible  in  evidence  withotit  further 
proof  of  their  authenticity." 

In  the  case  of  Sbover,  Adm'r,  v.  Myriclc,  4 
Ind.  App.  7,  SO  N.  E.  207,  the  court,  after  re- 
viewing jnany  authorities  on  the  sobject, 


"From  what  has  been  said  we  think  it  fairly 
dedudble  that  proof  of  the  probable  longevity  vl 
a  person  of  a  given  ago  and  conditions,  •■  well 
as  the  present  value,  annuities,  and  estates  de- 
pending upon  futnre  contingencies,  may  be  ef- 
fected in  any  or  all  of  the  following  ways: 

"(1)  The  court  may  take  judicial  knowledge 
of  the  United  States  Mortality  Tables,  and  per- 
haps other  standard  tables  of  the  kind  and  char> 
acter  heretofore  spoken  ol 

"(2)  Standard  tables  showing  mortality  rates 
and  expectancies  of  human  lives  at  certain  ages 
and  under  certain  conditions,  and  probable  lon- 
gevity, as  well  as  the  present  worth  of  annnitjes, 
etc.,  may  be  used  as  evidence,  under  proper  in- 
structions aa  to  their  use,  in  the  trial  of  causes 
involving  such  controversies  aa  those  hereinbe- 
fore alluded  to. 

"(3)  Expert  witnesses  may  testify  aa  to  re- 
sults and  conclusions  arrived  at  by  them  with 
reference  to  these  subjects,  and  such  witnesses 
may  refer  to  the  tables  and  data  npon  y^hich 
their  knowledge  is  based,  in  whole  or  in  part, 
as  a  means  of  refresliing  their  memories." 

We  agree  fully  with  this  conclusion ;  hence 
it  follows  that  no  error  was  committed  in 
admitting  the  mortality  table  in  qaestloo. 

Points  11  and  12  relate  to  the  smfllcieDCT 
of  the  evidence,  and  wlU  not  be  further  con- 
sidered, as  the  case  must  be  retried.  Point 
13  relates  to  the  refusal  of  the  coort  to 
strike  the  amended  reply  from  the  flies  at 
the  conclusion  of  plaintiff's  case.  This  ques- 
tion has  been  fully  discussed,  and  requires 
no  further  consideration. 

Instruction  Ko.  3  given  to  the  jury  by  the 
court  of  its  own  motion  was  as  follows: 

"The  jury  is  instructed  that  in  this  class  of 
civil  cases  any  fact  that  is  asserted  by  one  side 
and  denied  by  the  other  can  only  be  established 
in  law  by  a  preponderance  of  the  evidence,  and 
the  burden  of  proof  is  therefore  on  the  plaintiff 
to  establish  all  of  the  material  facts  alleged  ia 
ills  complaint  by  a  preponderance  of  the  evi- 
dence, and  likewise  the  burden  of  proof  rests  up- 
on the  defendant  to  prove  by  a  preponderance  of 
the  evidence  the  allegations  of  contributory  nes- 
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ligence  and   assumption   of  risk  set  forth  in 
defendant's  amended  answer." 

In  regard  to  this  instruction  awellant  in 
Its  brief  says: 

"The  question  to  be  here  specifically  consid- 
ered is  that  part  whici;  instructs  the  jury  that 
the  harden  of  establishing  the  defense  of  'as- 
sumption of  rislc'  is  upon  the  defendant.  Such 
is  not  the  law.  The  plaintiff  is  presumed  to 
assume  all  of  the  ordinary  risks  incident  to  bis 
employment.  Primarily  assumption  of  risk,  so 
far  as  it  relates  to  ordinary  risks  incident  to  the 
employment,  is  a  question  of  law,  and  not  of 
fact.  Where  the  risk  is  not  ordinarily  incident 
to  the  employment,  the  burden  of  proof  is  upon 
the  defendant.  When  the  seryant  shows  that 
the  injury  received  was  in  consequence  of  a  risk 
not  ordinarily  incident  to  the  employment,  grow- 
ing out  of  the  master's  negligence,  the  burden  is 
then  upon  the  master  to  show  the  servant  knew 
and  understood  the  increased  danger."  King  t. 
Ford  R.  L.  Co.,  83  Mich.  172,  63  N.  W.  10; 
Swoboda  v.  Ward,  40  Mich.  423. 

"A  servant  is  presumed  to  know  and  assume 
the  obvious  risks  ordinarily  and  usually  incident 
to  the  employment  which  he  nndertakes."  8 
Ency.  Bv.  520. 

It  requires  evidence  to  rebut  this  proposition. 
8  Ency,  Ev.  522. 

[18]  We  fully  concur  in  the  above  state- 
ment of  the  law  <»  this  subject,  bat  do  not 
think  that  It  established  the  fact  that  the  In- 
struction in  question  was  erroneous.  Plain- 
tifTs  complaint  was  founded  upon  the  alleged 
negligence  of  the  master  in  failing  to  see  to 
It  that  the  brake  was  In  proper  repair.  The 
portion  of  the  answer,  upon  which  the  fore- 
going instruction  was  predicated,  reads  as 
follows: 

"(1)  Defendant  alleges  that,  if  the  brakes  on 
the  car  mentioned  in  plaintiffs  complaint  were 
defective,  as  alleged,  then  such  defects  were 
open  and  obvious  and  apparent  to  plaintifF,  and 
that  plaintiff  saw  and  comprehended  any  and 
aU  danger  incident  thereto,  if  any  danger  there 
was  with  respect  to  said  brakes,  or  by  the  ex- 
ercise of  due  care  and  caution  upon  his  part 
could  have  seen  and  comprehended  any  and 
all  danger,  if  any  danger  there  was  incident  to 
any  or  all  of  such  conditions." 

The  answer  on  its  face  shows  that  the  in- 
jury received  was  in  consequence  of  a  risk 
not  ordinarily  incident  to  the  employment, 
which  grew  out  of  the  master's  negligence; 
hence  the  burden  was  upon  the  master  to 
show  that  the  servant  knew  and  understood 
the  increased  danger.  As  an  abstract  state- 
ment of  the  law,  it  not  appearing  that  de- 
fendant was  a  common  carrier  by  railroad 
engaged  In  Interstate  commerce,  the  instruc- 
tion might  be  subject  to  criticism,  but,  as  ap- 
plied to  the  pleadings  In  this  case,  it  was 
proper. 

The  thirteenth  Instruction  given  by  the 
court  of  its  own  motion  was  as  follows: 

"Tou  are  further  instructed  that  it  is  the  duty 
in  law  for  the  defendant  to  famish  safe  and 
suitable  brakes,  brake  appliances,  and  brake  ap- 
paratus upon  its  cars  and  any  cars  operated  by 
it,  and  keep  the  same  in  suitable  condition  for 
use  upon  said  cars." 

[17]  17.  By  this  instruction  the  Jury  was 
told  that  It  was  the  absolute  duty  of  the  rail- 
road company  to  furnish  safe  and  suitable 
brakes,  brake  appliances,  and  brake  appara- 


tus and  keep  the  same  in  proper  c<»iditi<» 
for  use  upon  its  cars,  thus  making  the  rail- 
road company  an  Insurer  to  that  extent 
This  is  not  the  rule  at  common  law,  and  we 
have  no  statute  in  this  state  which  makes  It 
the  absolute  duty  of  a  railroad  company  to 
so  equip  Its  cars.  Tested  by  the  common 
law  or  by  our  local  statutes,  the  instruction 
was  clearly  erroneous.  C.  O.  &  G.  Co.  v. 
Holloway,  114  Fed.  458,  52  C.  C.  A.  260 ;   C, 

B.  &  Q.  R.  R.  Co.  V.  Merckes,  36  111.  App.  195 ; 
P.  D.  &  E.  Co.  V.  Hardwlck,  48  IlL  App.  662; 
Colorado  Central  R.  R.  Co.  v.  Ogden,  3  Colo. 
499 ;  Carelton  M.  &  M.  Co.  v.  Ryan,  29  Colo. 
401,  68  Pac  279;  C,  B.  ft  Q.  R.  R.  v.  Oyster, 
58  Xeb.  1,  78  N.  W.  859;  Hughley  v.  City  of 
Wabasha,  69  Minn.  245,  248,  249,  72  N.  W. 
78;  Bellville  Pump  ft  Skein  Works  ▼.  Ben- 
der, 69  IlL  App.  189,  192;  Gormully  ft 
JefTery  Mfg.  Co.    v.  Olsen,  72  111.  App.  83; 

C.  ft  B.  I.  R.  Co.  V.  Gamer,  78  111.  App.  281, 
285 ;  N.  Y.,  T.  ft  M.  R.  Co.  T.  Green,  90  Tex. 
257,  266,  38  S.  W.  31 ;  Wells  v.  Coe,  0  Colo. 
159,  160,  11  Pac.  50;  Sampson  M.  ft  M.  Co. 
T.  Schaad,  15  Colo.  197,  199,  25  Pac.  89; 
Moffat  V.  Tenney,  17  Colo.  188,  80  Pac.  348 ; 
B.  ft  0.  R.  R.  Co.  V.  liehe,  17  Colo.  280,  283, 
29  Pac.  175;  Orman  ▼.  Mannlx,  17  Colo. 
564,  576,  30  Pac.  1037,  IT  L.  R.  A.  602,  31  Am. 
St  Rep.  340;  U.  P.  R.  Co.  v.  O'Brien,  161 
U.  S.  451,  457,  16  Sup.  Ct  618,  40  L.  Ed. 
766 ;  Deane  v.  Ll^t  ft  P.  Co.,  6  Colo.  App. 
521,  524,  39  Paa  346;  D.  ft  R.  G.  R.  B.  Co. 
V.  McComas,  7  Colo.  App.  121,  124,  42  Pac. 
676;  Maydole  v.  D.  ft  R,  G.  R.  B.  Co.,  15 
Colo.  App.  449,  452,  62  Pac  964 ;  Floyd  v.  C. 
F.  ft  I.  Co.,  18  Colo.  App.  153,  156,  70  Pac. 
452 ;  McKean  v.  C.  F.  ft  I.  Co.,  18  Colo.  App. 
285,  289,  71  Paa  425 ;  Roche  v.  D.  ft  R.  G. 
R.  B.  Co.,  19  Colo.  App.  204,  208,  73  Pac.  880. 

[II]  18.  If,  however,  the  evidence  disclosed 
that  the  railroad  was  a  common  carrier  en- 
gaged in  Interstate  commerce,  the  instruc- 
tion correctly  stated  the  law ;  for  by  section 
2  of  the  act  of  Congress  of  April  14,  1910, 
amendatory  to  the  federal  Safety  Appliance 
Act  of  1893  (Act  March  2,  1893,  c  196,  27 
Stat  531  [U.  S.  Comp.  St  §$  8605-8612]),  all 
cars  subject  to  the  provisions  of  that  act 
are  required  to  be  equipped  with  "efficient 
hand  brakes,"  and  this  duty  la  absolute. 
Where 'the  Safety  Appliance  Act  applies,  it 
Imposes  an  absolute  liability  upon  the  car- 
rier.    Great  Northern  Ry.  Co.  t.  Otos,  239 

U.    S.   349,  36   S.   Ct   124,   60   L.   Ed.   , 

where  cases  decided  by  the  Supreme  Court  of 
the  United  States  so  holding  will  be  found 
dted. 

Whether  the  evidence  In  this  case  estab- 
lishes the  facts  .necessary  to  warrant  the  ap- 
plication of  this  statute  need  not  be  deter- 
mined, in  view  of  the  fact  that  we  are  re- 
quired to  reverse  the  case  on  other  grounds, 
On  a  subsequent  trial  any  error  In  this  re- 
gard can  be  avoided  by  the  trial  court  by 
adhering  to  the  law  as  above  announced. 

It  Is  perhaps  proper  to  say  that  the  fed- 
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«ral  Employers*  Uabfllty  Act  (Act  April  22, 
1908,  c.  149,  35  Stat.  65  [U.  S.  Comp.  St.  SS 
8657-8665])  has  no  application  to  this  case 
under  the  pleadings  and  evidence;  hence  re- 
quires no  consideration. 

For  the  reasons  stated,  the  judgment  will 
be  reversed,  and  the  cause  remanded,  with 
directions  to  the  trial  court  to  grant  appel- 
lant a  new  trial ;  and  it  is  so  ordered. 

HANNA  and  PARKED,  JJ.,  concur. 

On  Motion  by  Appdlee  to  Require  Clerk  to 
Is6ue  Mandate. 

ROBERTS,  C.  J.  [19]  Appellee  recovered 
a  Judgment  in  the  district  court  of  Santa  F6 
county  against  the  appellant  for  $5,000  dam- 
ages, costs  of  suit,  eta  Upon  appeal  the 
cause  was  reversed  and  ordered  remanded 
for  a  new  trial  upon  the  merits.  Appellant 
had  expended  something  over  $200  for  tran- 
script of  record,  printing  the  same,  and  costs 
advanced  to  the  clerk  of  this  court.  Under 
section  4282,  Code  1915,  appellant  having 
prevailed  in  this  court.  Judgment  was  en- 
tered against  appellee  for  the  costs  of  this 
appeal.  There  was  a  small  balance  due  the 
clerk  for  costs  not  covered  by  the  amount 
advanced  by  the  appellant,  which  the  appel- 
lee paid,  thereupon  he  requested  the  clerk  to 
issue  a  mandate.  This  the  clerk  refused  to 
do  until  appellee  should  pay  into  his  hands 
an  amount  of  money  sufficient  to  satisfy  the 
Judgment  which  appellant  had  obtained 
against  him  in  this  court  for  costs.  The  re- 
fusal of  the  clerk  was  based  upon  the  as- 
sumption that  rule  15  (154  Paa  zxzviil)  of 
this  court,  adopted  July  15,  1915,  required 
the  unsuccessful  party  in  this  court -to  satis- 
fy any  Judgment  that  might  be  here  ren- 
dered against  him  for  costs  before  he  could 
ask  for  a  mandate.  The  rule  In  question 
reads  as  follows: 

"Upon  denial  of  a  petition  for  rehearing,  or 
if  within  twenty  days  after  a  decision  no  peti- 
tion for  rehearing  is  filed,  a  mandate  shall  is- 
sue to  the  court  below,  as  the  cause  may  re- 
quire, for  execution,  upon  the  payment  by  Sther 
party  of  the  costs  incurred  in  this  conrt." 

Section  4289,  Code  1915,  provides  a  remedy 
for  the  collection  of  a  Judgment  for  costs  by 
execution.  Was  it  the  intention  of  th(  court, 
when  the  above  rule  was  adopted,  to  provide 
a  party  who  may  have  recovered  a  Judgment 
against  his  adversary  in  this  court  for  costs, 
with  an  additional  and  arbitrary  remedy  for 
the  collection  of  his.  Judgment?  We  think 
not,  nor  is  the  language  of  the  rule  suscepti- 
ble of  any  such  interpretation.  It  reads, 
"Upon  payment  by  either  party  of  the  costs 
incurred  in  this  court"  the  mandate  shall 
issue,  thus  clearly  evidencing  that  the  only 
object  in  view  was  the  protection  of  the 
clerk  in  the  matter  of  costs,  which  under  the 
law  he  is  required  to  collect  and  turn  over  to 
the  state  treasurer.  Whether  a  successful 
party  can  collect  his  judgment  does  not  con- 


cern the  court  It  gives  to  him,  upon  ap- 
plication, all  the  remedies  which  the  law 
affords.  The  above  rule  was  never  designed 
to  supply  him  xvith  an  arbitrary  remedy,  or 
to  prevent  an  unsuccessful  party  in  this 
court  from  securing  a'  mandate  so  that  he 
could  have  the  cause  remanded  to  the  dis- 
trict court  and  there  secure  a  trial  on  the 
merits.  To  hold  otherwise  would,  where  the 
unsuccessful  party  here  was  without  means, 
effectually  cut  him  off  from  all  rlg^t  to  liti- 
gate his  rights,  however  meritorious  micM 
be  his  cause  of  action. 

If  no  further  costs  are  due  the  <derk,  he 
will  Issue  the  mandate ;  and  it  Is  so  ordered. 

HANNA,  J.,  concurs.  PARKER,  3^  dis- 
sents. 

(21  N.  U.  327) 

McMILiLIN  T.   B0ATRI6HT,  Mayor,  et  aL 

(No.  1707.) 
(Supreme  Court  of  New  Mexico.   Jan.  21, 191&) 

(Syllalut  ly  (Jk«  CourtJ 

PUCADIRO  e=>194— AiTBWKB— DEinnuxx. 

Where  all  the  allegationB  of  the  comalaiDt 
are  denied,  either  specifically  or  generally  by 
the  answer.  It  is  error  to  sustain  a  demurrer  to 
the  answer.  ' 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  IMg.  Si  444-146,  44&-452;  Dec.  Die  «» 
194.] 

Appeal  from  District  Court,  Bernalillo 
County;   E.  W.  Raynolds,  Judge: 

Action  by  Thomas  McMlllln  against  D.  H. 
Boatrl^t,  Mayor,  etc.,  and  others.  From 
Judgment  for  plaintiff,  defendants  appeal. 
Reversed  and  retnanded,  with  directiona 

Marron  &  Wood,  of  Albuquerque,  for  ap- 
pellants. James  h.  Nicholas,  of  Socorro^  and 
E.  A.  Mann,  of  Albuquerque,  for  appellee. 

PAREEIt,  J.  This  case  was  before  as  on 
a  motion  to  dismiss  the  appeal,  which  motion 
was  denied.  McMilUn  v.  Boatright,  149  Pac 
305. 

The  amended  complaint  alleges  that  the 
appellee  was  the  duly  appointed  and  quali- 
fied city  marshal  of  the  city  of  Albuquerque; 
that  no  person  had  been  appointed  and  qual- 
ified as  his  successor,  nor  had  he  been  remov- 
ed by  the  appointing  power;  that  the  de- 
fendants, without  right  or  authority,  were 
attempting  to  dispossess  plaintiff  of  said 
office,  and  to  forcibly  and  wrongfully  take 
possession  of  the  books,  papers,  office  furni- 
ture, office  room,  and  paraphernalia,  and  to 
wrongfully  usurp  said  office,  and  threatened 
so  to  do,  and  that  unle^  restrained,  they 
would,  as  appellee  believed,  proceed  to 
wrongfully  and  unlawfully  dispossess  ap- 
pellee thereof,  and  seize  the  office  room,  fur- 
niture, books,  papers,  and  paraphernalia  of 
said  office,  to  the  appellee's  irreparable  in- 
Jury.  Appellee  prayed  for  a  temporary  in- 
junction, which  was  granted,  and  wl^ch  was 
made  permanent  on  final  hearing. 


^rsFor  other  cases  see  same  topic  and  KEY-NUMBER  iu  all  Key-Numbered  Digests  and  Indexes 
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A  demnrrer  to  tbe  complaint  was  interpos- 
ed by  the  defendants,  and  overruled,  and 
therenpon  they  answered.  They  admitted  In 
the  answer  that  the  appellee  was  in  the  ac- 
tual twssession  of  said  office,  and  was  there- 
fore the  de  facto  city  marshal ;  but  they  de- 
nied that  they  or  either  of  them  had  used  or 
threatened  to  use  any  force,  or  fordble  meth- 
ods whatever  against  the  appellee,  or  to  place 
tbe  defendant  Gieorge  Thomas  in  possession 
of  tbe  office  of  city  marshal  of  said  city. 
They  further  alleged  that  the  term  of  office 
of  appellee  had  expired,  and  that  thereafter, 
on  the  20th  day  of  April,  1914,  the  appellant 
Boatright  nominated  the  appellant  Thomas 
for  the  office  of  city  marshal  of  tbe  dty  of 
Albuquerque ;  that  said  nomination  was  act- 
ed upon  by  tbe  city  council,  four  cX  the  al- 
dermen voting  In  favor  thereof,  and  four 
against  the  confirmation  thereof,  whereupon 
the  said  Boatrlght,  as  mayor  of  said  city, 
cast  bis  vote  to  decide  the  tie  vote  in  favor 
of  the  conflrmation,  and  therenpon  declared 
the  nomination  of  said  appellant  Thomas 
duly  confirmed;  that  tbe  said  appellant 
Thomas  thereafter  duly  qualified  as  such 
dty  marshal,  and  was  entitled  to  the  posses- 
sion of  tbe  office,  and  to  all  the  rights,  du- 
ties, and  emoluments  thereof,  and  was  so  en- 
titled at  the  time  of  the  commencement  of 
tbe  action ;  that  a  commission  had  been  duly 
Issued  by  said  authorities  of  the  city  of  Al- 
buquerque, constituting,  appointing,  and.  com- 
missioning tbe  said  appellant  Thomas  as  said 
dty  marshal. 

A  demurrer  to  tbe  answer  was  interposed 
by  tbe  appellee  upon  tbe  following  grounds: 
(1)  That  said  answer  does  not  state  facts 
suffident  to  constitute  a  defense  to  plaintiff's 
complaint,  in  this:  (a)  Tliat  it  admits  that 
plaintiff  is  the  de  facto  dty  marshal  of  Al- 
buquerqne,  and  does  not  set  up  a  prima  facie 
right  to  said  office ;  (b)  nor  does  said  answer 
allege  that  defendant  Thomas'  right  to  said 
office  has  ever  been  determined  by  any  court ; 
(c)  said  answer  does  not  show  that  said 
Thomas  has  executed  a  bond,  and  that  the 
same  has  been  approved  by  the  dty  coundl 
as  is  required  by  law  as  a  prerequisite  to  his 
taking  the  office.  This  demurrer  was  sus- 
tained, and  the  appellants  electing  not  to 
plead  further,  but  to  stand  upon  their  said 
answer,  tbe  court  rendered  judgment  per- 
manently enjoining  the  appellants  from  "us- 
ing or  attempting  to  use  force  or  stealth,  or 
any  fordble  or  stealthy  method  in  taking 
possession  of,  or  attempting  or  endeavoring 
to  take  possession  of,  tbe  office  of  dty  mar- 
shal of  the  dty  of  Albuquerque,  and  from 
fordbly  interfering  with  the  appellee  in  the 
conduct  of  said  office."  The  defendants  be- 
low thereupon  brought  this  appeal 

As  appears  from  a  report  of  the  case  in 
149  Pac.  805,  after  the  case  was  brought  into 
this  court,  the  appellant  Thomas,  who  was 
tbe  appointee  to  tbe  office  of  dty  marshal. 


filed  a  motion  to  dismiss  bis  appeal,  leaving 
the  appellant  Boatrlght,  wh6  was  the  mayor 
of  the  city  of  Albuquerque,  as  tbe  sole  ap- 
pellant in  the  case.  Tbe  errors  assigned  are 
8  In  number,  but  tbe  only  ones  which  are 
noticed  in  tbe  brief  are  those  which  relate 
to  the  action  of  tbe  court  in  sustaining  the 
demurrer  to  the  api)ellanf  s  answer  to  tbe 
amended  complaint,  and  to  the  court's  ac- 
tion t^  making  the  injunction  permanent. 
The  court,  in  its  final  judgment,  enjoined  the 
defendante  from  taking  or  attempting  to 
teke  possession  of  the  office  by  force  or 
stealth,  and  from  fordbly  interfering  with 
the  appellee  in  the  conduct  of  his  office.  This 
broadened  the  scope  of  the  Injunction,  the 
temporary  writ  having  gone  against  tbe  use 
of  force  only  in  ousting  appellee. 

Appellants  argue  really  but  one  proposi- 
tion, and  that  Is  that  the  answer  constituted 
a  defense  to  the  complaint,  and  consequent- 
ly. It  was  error  to  sustain  the  demurrer  to  it, 
and  it  was  error  to  enjoin  them  as  was  done. 

1.  It  is  submitted  by  counsel  for  appellante 
that  tbe  answer  denied  that  the  appellants 
had  used,  or  intended  to  use,  other  .than 
lawful  means  to  get  possession  of  the  of- 
fice. The  complaint  alleged  force  and  other 
unlawful  means.  The  answer  specifically 
denied  force,  either  actual  or  Intended.  It 
further  contains  a  general  denial  of  all  al- 
legations of  the  complaint  not  elsewhere 
therein  admitted.  This  made  the  answer  a 
complete  denial  of  tbe  allegations  of  fact 
contained  In  the  complaint,  and  It  was  error 
to  sustain  the  demurrer.  The  district  court 
evidently  must  have  overlooked  this  gener- 
al denial  in  the  answer,  and  must  have  con- 
sidered only  the  specific  denial  of  an  Intent 
to  use  force  to  take  possession  of  the  office. 

It  was  error  to  sustain  the  demurrer  to 
the  answer  under  these  drcumstances,  and 
the  Judgment  of  the  lower  court  will  be  re- 
versed, and  tbe  cause  remanded,  with  in- 
structions to  overrule  the  demurrer  to  the 
answer;   and  It  is  so  ordered. 

ROBEBTS,  C.  J.,  and  HANNA.  J.,  concur. 


(21  N.  M.  313) 
MURRT  V.  BEILMORB  et  aL     (No.  1801.) 

(Supreme  Ck>urt  of  New  Mexico.    Jan.  12, 1916.) 

(Svllahut  iy  the  Court.) 
1.  Attachment  <S=»365  — WsoNQrcn.  LicvT  — 

iilABILITT   OF  ATTAOHinO   PLAINTIFF. 

Where  an  officer  levies  a  writ  of  attachment 
on  the  property  of  a  stranger,  attachment  plain- 
tiff is  liable  to  the  claimant  of  the  ownership 
and  right  of  possession  thereof,  not  only  when 
he  directs  the  wrongful  levy,  but  also  when  he 
subsequently  adopts  or  ratines  the  officer's  acts, 
independently  of  any  bond  and  jointly  with  the 
attaching  officer. 

[Ed.  Note.— For  other  cases,  see  Attachment, 
Cent  rug.  H  1328-1338;    Dec.  Dig.  «=»365.] 


«=>For  other  cases  see  aama  topic  asd  KEY-NUMBER  In  all  Key-Numbered  DlgeaU  and  luduxw 
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2.  Appeai,  anq  EIrbob  «=3l6&— Pbbsentation 
Below— NECK8SITT. 

A  question,  not  jnrisdictional,  cannot  be 
raised  for  the  first  time  on  appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  |g  1018-1034;   Dec.  Dig.  «=a 

3.  Tbial  «=9339— Vebdict— Oobbection. 

After  a  verdict  has  been  received  and  en- 
tered upon  the  minntes,  and  the  jury  has  been 
dismissed,  they  have  not  the  power  to  reassem- 
ble and  alter  their  verdict. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  §{  791-794;    Dec.  IMg.  «=»339.] 

4.  Tbial   iS=s>345  —  Tebdict  —  Cobbections — 
Waives  of  Objections— AoQumscBNCE. 

Where,  from  the  record,  it  appears  that  at- 
torney for  appellant  purposely  and  designedly 
permitted  the  court  to  reassemble  the  jury  and 
correct  the  verdict,  without  objecting  to  such  ac- 
tion, and  thereafter  sought  to  take  advantage  of 
the  same,  the  appellate  court  will  not  consider 
such  alleged  error. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  §f  816-820;    Dec.  Dig.  «=3345.] 

Appeal  from  District  Court,  Quay  County ; 
T.  D.  Lelb,  Judge. 

.  Action  by  G.  U  Murry,  guardian  of  Wlll^ 
ney  B.  field  and  others,  against  D.  A.  isel- 
more,  Jr.,  and  another.  From  Judgment  for 
plaintiff,  defendant  named  appeals.  Af- 
firmed. 

Catron  ft  Catron,  of  Santa  F6,  and  H.  L. 
Boon,  of  Tncumcari,  for  appellant  Harry 
H.  McElroy,  of  Tucumcarl,  for  appellees. 

ROBERTS,  O.  J.  This  action  was  Insti- 
tuted in  the  court  below  by  G.  L.  Murry, 
as  guardian  of  the  minor  heirs  of  Nellie  B. 
Reld,  deceased,  against  the  appellant,  Bel- 
more,  and  one  J.  W.  Dickey,  not  a  party  to 
this  appeal,  to  recover  damages  for  the 
wrongful  removal  of  certain  fixtures  and  im- 
provements from  a  tract  of  land  which  said 
heirs  inherited  from  their  mother.  The  real 
estate  In  question  had  been  purchased  by 
Mrs.  Reld  from  one  Hamm,  about  one  year 
prior  to  the  alleged  trespass.  Hamm  was 
indebted  to  the  appellant,  Belmore,  who  in- 
stituted suit  against  him,  and  caused  an  at- 
tachment to  be  levied  upon  the  dwelling 
house,  bam,  fences,  and  certain  other  Im- 
provements upon  the  land  in  question,  which 
were  later  sold  by  virtue  of  such  attachment 
proceedings.  At  the  sale  appellant  purchas- 
ed all  the  attached  property,  excepting  the 
windmill  and  fixtures  connected  therewith, 
which  were  purchased  by  his  codefendant, 
Dickey.  Belmore  was  notified  by  Murry 
(whether  before  or  after  the  sale  under  the 
attachment  proceedings  does  not  definitely 
appear)  prior  to  the  removal  of  any  of  the 
said  property  that  the  real  estate  belonged 
to  said  minor  heirs;  that  Mrs.  Reid  had  pur- 
chased the  same  prior  to  the  Institution  of 
the  attachment  proceedings,  and  had  a  deed 
therefor,  which  had  been  long  since  of  rec- 
ord. Notwithstanding  the  notice  so  given, 
Belmore  sold  a  part  of  the  property  so  pur- 
chased by  him  to  others  and  authorized  the 


purdiasers  to  remove  the  same  from  the  prem- 
ises, and  removed  other  property  himsell 
Dickey  removed  the  wlndmUL  Cpon  the 
trial  of  the  case,  appellant  did  not  dispute 
the  fact  that  title  to  the  property  was  vea- 
ed  in  the  appellee's  wards  at  tbe  time  tlie 
attachment  proceedings  were  instituted,  and 
only  attempted  to  litigate  the  value  of  Qn' 
property  and  the  amount  thereof  that  he  had 
removed.  The  Jury  returned  a  verdict  against 
both  defendants,  in  favor  of  plaintiff,  in  tb? 
sum  of  $375,  we  may  assume,  although  the 
original  verdict  Is  not  made  a  part  of  the 
record.  Tbe  court  rec^ved  the  verdict  and 
discharged  tbe  Jury.  On  the  morning  of  tbe 
next  day,  the  court  called  tbe  Jury  Into  tl« 
box  and  stated  that  he  had  betm  advised  L? 
P|ractically  all  the  members  of  the  Jury'  that 
they  did  not  intend  to  return  a  Terdirc 
against  Dickey  for  any  amount,  but  only  in- 
tended to  award  a  recovery  against  Belmore. 
The  court  thereupon  asked  each  Juror  if  sudi 
was  his  intention.  Upon  being  adyiaed  in 
the  affirmative,  he  stated  that  the  velvet 
would  be  corrected  by  limiting  the  recovetr 
against  Belmore  alone,  which  was  done,  and 
Judgment  entered  accordingly. 

While  appellant  has  assigned  many  alleg- 
ed errors,  only  two  of  the  assignments  are 
discussed,  and  those  only  vrill  be  considered 

[1]  The  first  error  relied  upon  la  that  tte 
court  erred  In  refusing  to  set  aside  the  ver- 
dict of  the  Jury  for  the  reason  that  the  ver- 
dict was  excessive  and  not  warranted  by  the 
evidence.  Under  this  assignment  appellant 
urges  two  propositions:  First,  that  Belmore 
removed  only  a  part  of  the  property  and 
caused  only  part  of  the  damage,  to  wit,  $4C>.- 
50;  and,  second,  that  the  Reid  heirs  owned 
only  a  three-fourths  Interest  in  the  proper- 
ty removed  from  the  premises,  and  are  there- 
fore entitled  only  to  that  pioi>ortlonate  pan 
of  the  damages. 

As  to  the  .first  proposition.  It  is  only  ne^ 
essary  to  say  that  appellant  set  In  moticii 
the  agency  which  resulted  in  the  damages 
accruing  to  appellee.  He  instituted  the  at- 
tachment proceedings  and  accepted  tbe  beiH- 
fits  from  the  sale  of  the  property.  Tbe 
guardian  had  the  election  "to  pursue  Jointlr 
or  severally  against  all  who  aided  in,  or  who 
advised  or  procured,  or  accepted  benefits  re- 
sulting from,  the  trespass."  Vandlver  v.  Tcl- 
lak,  107  Ala.  547,  19  South.  180.  54  Am.  St 
Kep.  118.  Here  Belmore  procured  the  at- 
tachment and  caused  the  property  to  be  soM 
and  derived  all  the  benefits  from  tbe  sale, 
and  was  thereby  rendered  liable  to  resp-jai 
In  damages  for  the  conversion  of  all  tt» 
property  sold,  whether  purchased  by  him- 
self or  others,  and  this  regardless  of  ti» 
fact  that  appellee  might,  had  he  so  elected. 
have  proceeded  against  all  others  who  par- 
ticipated in  the  wrongful  transaction.  Pos- 
sibly the  foregoing  statement,  to  tbe  eCe<t 
that  Belmore  procured  the  property  to  be 
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sold,  may  be  going  farther  than  the  evidence 
warrants;  but  whether  he  directed  the  con- 
stable to  sell  this  particular  property  or  not 
is  wholly  immaterial,  because  there  is  ample 
evidence  of  ratification  by  him  of  the  acts 
of  the  constable  in  selling  the  property.  It 
is  not  clear  from  the  evidence  whether  Mur- 
ry  notified  Belmore  of  his  claim,  on  behalf 
of  the  children,  to  the  property  prior  to  the 
sale  or  after  the  sale;  but  it  does  appear 
that  he  was  so  notified  before  any  of  the. 
property  had  been  removed,  and  his  answer 
to  the  notice  was  that  he  had  been  out  a  lot 
of  money  and  was  going  to  take  the  proper- 
ty. This  action  on  his  part,  coupled  with 
his  receipt  and  appropriation  of  the  money 
derived  from  the  sale  to  liis  own  use,  fur- 
nished ample  evidence  of  ratification  on  his 
part    In  4  Cyc.  764,  it  is  said: 

"Where  an  officer  levies  a  writ  of  attachment 
on  the  property  of  a  stranger,  attachment  plain- 
tiff is  liable  to  the  claimant  of  the  ownership 
and  right  of  possession  thereof  not  only  when  he 
directs  the  wrongful  levy,  but  also  when  be  sub- 
sequently adopts  or  ratifies  tbe.oificer's  acts, -in- 
dependently of  any  bond  and  jointly  with  the 
attaching  officer." 

In  the  case  of  Perrln  y.  Glaflin,  11  Mo. 
13  the  court  said: 

"The  doctrine  of  the  common  law  is  that  the 
person  who  agrees  to  a  trespass  after  it  is  done, 
where  the  trespass  is  done  to  his  benefit  or  for 
his  use,  is  a  trespasser  ab  initio.  His  subse- 
quent agreement  is  equivalent  to  a  previous  com- 
mand." 

There  was  ample  evidence  of  ratification 
by  Belmore  of  the  acts  of  the  constable,  and, 
this  being  true,  be  was  liable  for  the  value 
of  all  the  property  sold  under  the  attach- 
ment levy,  whether  purchased  by  him  or 
others.  Such  being  true,  the  only  remaining 
question  under  this  branch  of  the  case  is 
whether  the  evidence  warranted  the  recovery 
of  the  amount  awarded.  There  was  evidence, 
,  which,  if  true,  warranted  a  recovery  of  more 
than  $500.  Consequently  there  is  no  merit  in 
this  contention. 

[2]  It  is  sufficient  answer  .to  the  second 
proposition  urged  to  say  that  no  such  ques- 
tion was  presented  in  the  trial  court.  The 
record  is  silent  as  to  any  interest  owned,  or 
claimed,  in  or  to  the  property  by  the  father 
of  the  children  named,  or  in  fact  that  the 
father  was  still  living,  or  survived  his  wife. 
It  is  well  settled  that  a  question,  not  Juris- 
dictional, cannot  be  raised  for  the  first  time 
on  appeal.  Elliott  on  Appellate  Procedure, 
§  470;  State  y.  PadUla,  18  N.  M.  573,  139 
Paa  143. 

[3]  The  next  assignment  of  error  reUed 
open  Is  that: 

"The  court  erred  in  calling  back  to  the  jury 
box  the  jurymen  who  tried  this  case,  and  having 
then  and  there  attempted  to  impeach  and  correct 
their  verdict,  on  the  day  after  said  verdict  had 
been  returned  and  they  had  been  discharged." 

There  was  no  evidence  adduced  upon  the 
trial  to  connect  the  defendant  Dickey  with 
the  alleged  trespass,  save  the  fact  that  he 
attended  the  sale  of  the  attached  property 
and  purchased  the  windmill,  valued  at  slight- 


ly over  $10.  He  had  nothing  whatever  to 
do  with  the  sale  or  removal  of  the  remainder 
of  the  property,  and  no  connection  whatever 
with  Belmore.  This  being  true,  a  Joint  ver- 
dict against  Dickey  and  Belmore  for  the  full 
value  of  all  the  property  removed  from  the 
lands  was  not  warranted  by  the  evidence, 
and  the  court,  upon  proper  application,  would 
liave  set  aside  the  verdict  as  to  Dickey,  as 
it  had  power  to  do.  The  verdict  as  to  Bel- 
more, however,  was  sustained  by  the  facts 
proven.  It  is  evident  that  the  court  realized 
that  the  verdict  against  Dickey  was  unwar- 
ranted by  the  evidence,  and  that  it  attempted 
to  correct  the  same.  It  had  no  power  to 
make  this  correction  in  the  manner  attempt- 
ed. After  a  verdict  has  been  received  and 
entered  upon  the  minutes,  and  the  Jury  has 
been  dismissed,  they  have  not  the  power  to 
reassemble  and  alter  their  verdict.  Warner 
y.  N.  Y.  Central  K.  R.  Co.,  52  N.  Y.  437,  11 
Am.  Rep.  724 ;  Walters  v.  Junkins,  16  Serg. 
&  R.  (Pa.)  414,  16  Am.  Dec.  585 ;  Sargent  v. 
State,  11  Ohio,  472;  Salinas  v.  Stlliman,  25 
Tex.  12. 

[4]  While  the  court  erred  in  reassembling 
the  Jury  and  changing  the  verdict,  yet  ap- 
pellant Is  precluded  from  taking  advantage 
of  the  same,  because  of  the  conduct  of  his 
counsel.  Mr.  Hitson,  one  of  the  attorneys 
representing  both  defendants,  was  present  in 
the  courtroom  when  the  Judge  called  the  jury 
into  the  box  and  began  to  Interrogate  them 
as  to  their  intention  in  returning  the  ver- 
dict. When  Mr.  Hitson  discovered  what  the 
court  was  about  to  do,  he  arose  and  left  the 
courtroom.  After  the  verdict  had  been  cor- 
rected and  the  Jury  dismissed,  he  returned 
and  objected  to  any  change  being  made  in 
the  Judgment  From  the  bill  of  exceptions 
it  is  apparent  that  he  purposely  refrained 
from  calling  the  attention  of  the  court  to  its 
want  of  power  to  change  the  verdict,  and 
purposely  and  Intentionally  permitted  such 
change  to  be  made  so  that  be  would  be  in  a 
position  to  force  a  new  trial  for  the  defend- 
ant Belmore,  because,  after  the  verdict  was 
changed,  the  Judgment  would  be  at  variance 
w.ith  the  same,  unless  it  was  also  altered 
Attorneys  are  officers  of  the  court,  and  it  if 
their  duty  to  assist  the  court  in  arriving  at 
a  correct  conclusion  in  matters  of  law  and 
fact  They  have  no  right  to  sit  idly  by  and 
see  error  committed,  affecting  the  interests 
of  their  client  without  making  an  honest  ef- 
fort to  avoid  the  error.  Mr.  Hitson  should, 
when  he  apprehended  the  purposes  of  the 
court  have  called  the  attention  of  the  court 
to  its  lack  of  power,  and,  had  he  done  so 
doubtless  the  court  would  have  found  somr- 
legal  method  of  correcting  the  injustice  done 
Dickey,  by  the  verdict  returned.  Certainly 
it  would  have  had  the  power,  upon  proper 
application,  to  Iiave  set  aside  the  verdict  ar 
to  Dickey,  and  could  have  permitted  it  tp 
stand  as  to  Belmore.  Instead  of  attempting 
to  assist  the  court  to  arrive  at  a  correct  coDp 
elusion,  and  avoid  error,  the  bill  of  ex«r>x>> 
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tions  Bbows  tbat  Hitson  arose  and  left  the 
courtroom  and  absented  himself  until  as- 
sured that  the  court  had  taken  such  an  ac- 
tion as  be  felt  would  compel  the  granting  of 
a  new  trial  as  to  Belmore.  When  satisfied 
that  thla  result  had  been  accomplished,  he 
returned  to  the  courtroom  and  attempted  to 
make  such  a  record  as  he  felt  would  accom- 
plish this  result  Under  such  circumstances, 
and  in  view  of  the  fact  that  th«  record  shows 
that  the  verdict  as  to  Belmore  is  amply 
sustained  by  the  evidence,  we  will  not  notice 
this  alleged  error,  and  the  Judgment  wlU  be 
affirmed,  and  it  is  so  ordered. 

BANNA,  and  PABKER,  JJ.,  ooncnn 

(n  N.  H.  320) 

STALIOK  V.  WILSON.     (No.  1800.) 

(Supreme  Court  of  New  Mexica    Jan.  15, 1916.) 

(Syllabtu  by  the  Court.) 

1.  Appeai.  and  Bbkok  «=»22a— Pbkskntatior 
Bblow— Default  Judqment— Evidence. 

Where  a  cause  is  at  issae  and  is  regularly 
set  for  trial,  and  the  defendant  has  due  notice 
of  such  fact  and  falls  to  appear,  he  is  precluded 
from  raising  any  question  relating  to  such  judg- 
ment, not  jurisdictional,  or  the  evidence  to  sus- 
tain the  same,  on  appeaL 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §§  1338-1342,  1344,  134ft- 
1350 ;   Dec  Dig.  <S=»223.] 

2.  Judgment  ®=»526— Conbtbuction— Akbnd- 
KD  Complaint. 

Where  a  complaint  is  filed  in  a  cause, 
which  later  is  superseded  by  an  amended  com- 
plaint, and  a  judgment  is  rendered  which  re- 
cites that  the  court  doth  find  that  the  allega- 
tions of  the  complaint  are  sustained  by  the  evi- 
dence," such  language  will  be  construed  as  re- 
ferring to  the  amended  complaint 

[E<d.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  {  969;   Dec.  Dig.  <3=>526.] 

8.  Pleading    iS=3426— Motion    to    Stbikk— 

Waivek— Pkesumption. 

Where  a  defendant  moves  to  strike  out  a 
bill  of  particulars,  filed  by  the  plaintiff,  which 
he  fails  to  call  to  the  attention  of  the  trial  court, 
and  six  months  thereafter  files  an  answer  which 
puts  the  cause  at  issue,  and  interposes  no  objec- 
tion to  the  setting  of  the  cause  for  trial,  it 
will  be  presumed  that  he  intended  to  waive  his 
motion  to  strike  the  biU  of  particulars. 

[Ed.  Note.— For  other  cases,  see  Pleadidg, 
Cent  Dig.  §S  1425-1427;   Dec.  Dig.  «=>426.] 

4.  Judgment  €=3151- Default  Judgment- 
Motion  to  Vacate— REQursiTES. 

Where  a  party  seeks  relief  from  a  jud^ent 
^ntered  at  the  conclusion  of  a  trial  had  m  his 
absence,  of  which  he  had  due  and  timely  notice, 
he  must  not  only  set  up  facts,  in  his  motion  to 
vacate  such  judgment  which  show  that  he  has  a 
meritorious  defense,  but  he  must  also  give  a  suf- 
ficient reason  for  his  failure  to  appear  and  de- 
fend the  action  at  the  time  set  for  the  trial. 

[Ed.  Note.— For  other  cases,  see  Judgment 
Cent  Dig.  U  296-298,  727,  730;  Dec.  Dig.  <g=> 
151.] 

5.  Appeal  and  Errob  ^=3221— Presentation 
Below- Assessment  or  Damages— Disso- 
lution OF  Restbaining  Obdeb. 

Where,  upon  a  final  hearing  upon  an  ap- 
plication for  a  restraining  order,  the  petitioner 
is  present  and  interposes  no  objection  to  the  suf- 


ficiency of  the  evidence  as  to  the  damages  claim- 
ed by  the  defendant,  caused  by  the  granting  of 
the  temporary  order,  and  does  not  object  to 
the  court  assessing  damages  upon  the  dissolo- 
tion  of  the  order,  he  cannot  have  the  action  of 
the  court  reviewed  on  appeal. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  U  1853-1356,  1SS6.  1361- 
1363,1305-1367;  Dec.  Dig.  •8=>221.] 

Appeal  from  District  Court,  Bernalillo 
County ;  H.  W.  Raynolds,  Judge. 

Action  by  John  Stalick  against  Frauds  C. 
Wilson,  receiver  of  the  Callup  GSectric  Li^t 
Company.  From  Judgment  for  plaintiff,  de- 
fendant appeals.    Affirmed. 

A.  T.  Hannett  of  Gallup,  and  H.  B.  Jami- 
son, of  Albuquerque,  tor  appeUant,  B.  A. 
Martin,  of  Gallup,  for  appellee. 

ROBERTS,  C.  j;  Appellee  sued  appellant 
In  the  court  below  for  f  165  and  interest  there- 
on from  July  4,  1908.  To  the  original  com- 
plaint appellant  Interposed  a  demurrer, 
whereupon  appellee  filed  an  amended  com- 
plaint which  appellant  concedes  stated  a 
cause  of  action.  Upon  demand  a  bill  of  par- 
ticulars was  filed  by  appellee.  Thereafter, 
appellant  filed  a  motion  to  strike  the  bill  of 
particulars  from  the  files,  and,  without  stand- 
in{(  upon  said  motion  and  procuring  a  ruling 
thereon,  appellant  filed  an  answer  denying 
the  material  allegations  of  the  amended  com- 
plaint, and  the  cause  was  regularly  and  prop- 
erly set  for  trial  on  the  26th  day  of  Novem- 
ber, 1914,  of  which  fact  appellant's  attorney 
had  ample  notice.  On  said  day  appellant 
and  his  said  attorney  failed  to  appear.  Ap- 
pellee introduced  his  evidence,  and  Judgment 
was  rendered  in  his  favor  for  the  full  amount 
claimed  by  him,  together  with  interest  there- 
on from  the  4th  day  of  July,  1908. 

The  record  shows  tbat  prior  to  the  trial 
both  parties  appeared  in  open  court  and  waiv- 
ed trial  by  jury.  The  cause  was  tried  in  open 
court,  and  Judgment  was  entered  immediately 
upon  the  conclusion  of  the  triaL  On  the  next 
day  appellant  filed  a  motion  to  set  aside  the 
Judgment  on  two  grounds:  First  that  there 
was  a  motion  undisposed  of;  and,  second, 
that  said  cause  was  improperly  placed  upon 
the  trial  docket  before  the  same  was  at  issue. 
This  motion  was  overruled  by  the  court 
Later  a  second  motion  was  filed  to  set  aside 
the  Judgment  which  appellant  characterized 
as  a  "default  Judgment,"  on  the  ground  that 
he  had  a  meritorious  defense  to  the  same, 
but  the  facts  constituting  the  defense  were 
not  alleged,  neither  were  any  facts  stated 
wlilch  excused  his  failure  to  appear  at  the 
triaL 

From  the  record  it  appears  that  an  execu- 
tion has  been  Issued  upon  the  Judgment  plac- 
ed in  the  hands  of  the  sheriff,  and  that  be 
was  proceeding  to  levy  upon  the  property  of 
the  appellant  Thereupon  appellant  filed  & 
petition,  entitled  in  the  same  cause  setting  up 
the  fact  that  the  sheriff  was  about  to  levy 
^upon  and  sell  the  property  of  the  appellant 
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'Cjo  satisfy  the  said  Judgment  and  asking  that 
Ike  be  restrained  from  levying  said  execution 
'vautll  tlie  motion  to  set  aside  the  Judgment 
~waB  disposed  ol 

The  court  issued  a  temporary  restraining 

order,  M^thont  requiring  appellant  to  execute 

«i  bond  to  indemnify  appellee,  and  thereafter,- 

13P0O  a  final  hearing,   dissolved  said  order, 

overruled  the  motion  to  set  aside  the  Judg- 

znent,    and    ehtered    Judgment   for   appellee 

against  appellant  for  $114,  in  addition  to  the 

costs  already  taxed  in  the  cause.    The  sum 

of  $114  was  made  up  of  two  Items,  viz. :  $39 

actual  traveling  expenses  of  plaintiff  and  his 

attorney  in  attending  the  hearing  upon  the 

Injunction  proceedings,  and  $75  for  attorney's 

lees,  which  the  court  found  to  be  a  reasonable 

:f ee  for  plaintiff's  attorney  in  attending  the 

final  hearing  upon  said  order.     From  this 

Judgment  appellant  prosecutes  this  appeaL 

[1 ,2]  It  is  very  questionable  whether  the 
original  Judgment  is  'before  the  court  for  re- 
Tlew,  as  it  might  reasbnably  be  held  that  the 
•pi>eal  was  only  from  the  last  order  entered, 
refusing  to  set  aside  the  Judgment,  quashing 
•nd  setting  aside  the  Injunctive  order  and 
entering  Judgment  against  appellant  for  $114. 
Nevertheless,  if  we  assume  that  the  first 
Judgment  entered  is  properly  here  for  consid- 
eration, no  question  relating  to  the  Judgment 
not  Jurisdictional '  will  be  considered,  as  ap- 
I>eUant  did  not  attend  it  the  trial  and  pre- 
served no  exceptions  to  any  ruling  of  the 
court  The  amended  complaint  stated  a 
.  cause  of  action.  It  is  true  the  Judgment  re- 
cited that  the  court  "doth  find  that  the  allega- 
tions of  the  complaint  are  sustained  by  the 
evidence,"  but  the  amended  complaint  super- 
seded the  original  complaint,  and  the  natural 
construction  would  be  that  the  judgment  re- 
ferred to  the  amended  complaint 

"A  Judgment  ahould  be  so  construed  as  to  give 
•Sect  to  every  word  and  part  of  it,  including 
such  effects  and  consequences  as  follow  by  nec- 
essary legal  implication  from  its  terms,  although 
not  expressed ;  and  where  there  are  two  possible 
interpretadoDS,  that  will  be  adopted  which 
makes  the  judgment  harmonize  with  the  facts 
and  law  of  the  case  and  be  such  aa  ought  to 
have  been  rendered,  which  brings  it  within  the 
authority  and  jurisdiction  of  the  court,  and 
which  renders  it  the  more  reasonable,  effective, 
and  conclusive."    23  Cyc.  1101. 

[3]  The  next  question  la  presented  by  the 
first  motion  filed  to  set  aside  the  Judgment 
The  grounds  upon  which  this  motion  was 
predicated  tiave  already  been  stated.  The 
court  properly  overruled  the  motion,  for  ap- 
]?ellant,  by  filing  an  answer  to  the  amended 
complaint,  might  be  held  to  have  waived  its 
motion  to  strike  the  bill  of  particulars  which 
it  had  theretofore  filed.  Its  answer  put  the 
cause  at  issue,  and  it  interposed  no  objection 
to  the  cause  proceeding  to  trial  on  the 
ground  that  this  motion  had  not  been  dis- 
posed of,  nor  does  it  appear  that  the  motion 
•  was  ever  called  to  the  attention  of  the  court, 
alihougb  It  was  filed  more  than  six  months 


before  the  answer  was  filed.  The  *  court 
properly  overruled  the  motion. 

[4]  The  second  motion  filed  set  forth  no 
reason  whatever  excusing  the  failure  of  ap- 
pellant and  his  attorney  to  appear  at  the 
time  set  for  the  trial  of  the  cause.  It  simply 
recited  that  appellant  had  a  meritorious  de- 
fense.   This  was  not  sufficient 

"A  defendant  seeking  to  be  relieved  at[ainst  a 
judgment  taken  against  him  through  his  'mis- 
take, inadvertence,  surprise,  or  excusable  neg- 
lect,'  or  'unavoidable  casualty  or  misfortune,'  or 
other  statutory  grounds,  must  show  a  good  ex- 
cuse for  failure  to  defend  himself  at  the  proper 
time;  it  is  not  enough  that  he  has  a  meritori- 
ous defense  to  the  action ;  he  must  give  a  suf- 
ficient reason  for  the  omission  to  plead  it  in 
due  season."    23  Cyc  030. 

[6]  This  brings  us  to  a  consideration  of 
the  action  of  the  court  in  awarding  appellee 
$114,  costs  and  attorney's  fees  in  defending 
the  injunction  proceedings,  which  both  par- 
ties assume  were  properly  instituted  in  the 
same  cause;  hence  we  will  so  treat  the  ap- 
plication. It  is  here  claimed  that  there  was 
no  proof  sustaining  the  allowance,  and  that 
the  court  was  without  power  to  make  the 
allowance  in  this  case,  citing  the  case  of 
McCoy  et  al.  v.  Torrance  County  Savings 
Bank,  19  N.  M.  422,  144  Pac.  283.  Neither 
question,  however,  is  properly  here  for  con- 
sideration. Appellant  interposed  no  objec- 
tion to  the  action  of  the  court  in  proceeding 
to  determine  and  assess  damages  in  the 
cause,  nor  did  It  object  on  the  ground  that 
appellee  did  not  testify  to  the  items  making 
up  the  estimate  of  damages.  The  record 
shows  that  Mr.  Martin,  one  of  the  attorneys 
for  the  appellee,  handed  to  the  court  an 
itemized  statement  of  the  exi)enses  incurred 
by  appellee ;  that  appellee,  Stalick,  was  pres- 
ent, and  "who  was  tendered  as  a  witness 
by  the  plaintiff  as  to  the  correctness  of  said 
items,  as  to  the  matter  of  said  expenses,  and 
Mr.  Hannett  said  that  he  did  not  care  to 
cross-examine  him."  The  record  then  shows 
that  the  court  announced  that  he  would  ren- 
der Judgment  for  the  amount  above  stated, 
and  then  proceeds:  "Mr.  Hannett  thereupon 
excepted  to  the  Judgment  and  announced  that 
he  would  appeal  and  file  a  supersedeas  bond." 
Appeilant  should  have  stated  specifically  the 
ground  of  his  objection,  so  that  the  trial 
court  could  have  obviated  the  error,  if  any 
existed. 

"When  an  objection  is  made,  the  trial  court 
and  opposing  counsel  are  entitled  to  know  the 
ground  on  which  it  is  based,  so  that  the  court 
may  make  its  ruling  understandingly,  and  so 
that  the  objection  may  be  obviated  if  possible; 
and  therefore,  as  a  general  rule,  objections, 
whether  made  by  motion  or  otherwise,  and  wheth- 
er to  the  pleadings,  to  the  evidence,  to  the  in- 
structions or  failure  to  instruct,  to  the  argument 
of  counsel,  to  the  verdict,  findings  or  judgment, 
or  to  other  matters,  must,  in  order  to  preserve 
questions  for  review,  be  specific  and  point  out 
the  ground  or  grounds  relied  upon,  and  a  mere 
general  objection  is  not  sufficient"    S  C.  J.  746. 

Under  the  rule  above  stated,  which  is  ap- 
proved by  practically  all  of  the  courts,  it  is 
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apparent  that  appellant  Is  not  entitled  to 
have  these  questions  reylewed. 

The  Judgment  will  be  affirmed;  and  It  Is 
80  ordered. 

HANNA  and  PARKER.  JJ.,  concur. 

(51  Mont  661) 

IJEPLET  T.  CITY  OF  FT.  BENTON  et  aL 
(No.  3871.) 

(Supreme  Court  of  Montana.    Jan.  16,  1016.) 

1.  McNioiPAi.    Corporations    *=»864  —  In- 

DEBTEDNKSS — AMOUNT. 

Const  art  13,  {  6,  declares  that  no  dty, 
townahip,  or  school  district  shall  become  indebt- 
ed in  an  amount  exceeding  3  per  cent  of  the 
value  of  its  taxable  property,  but  that  munici- 
palities may,  on  vote  of  the  taxpayers,  incur  in- 
creased indebtedness  when  necessary  to  con- 
struct a  sewer  system  or  procure  a  water  sup- 
ply. Rev.  Codes,  {  3259,  subd.  64,  which  en- 
acts the  constitutional  provision  in  statutory 
form,  authorizes  the  incurring  of  indebtedness 
not  exceeding  10  per  cent  above  the  3  per  cent 
limit  for  the  construction  of  a  sewer  or  water 
system.  A  municipality,  which  was  not  then 
indebted  up  to  the  3  per  cent  limit,  being  de- 
sirous of  constructing  a  sewer  system,  was  au- 
thorized by  a  vote  of  the  electors  to  incur  an 
indebtedness  beyond  the  3  i>er  cent  limit.  Beld, 
that  the  Constitution  and  statutes  only  author- 
ize a  city  to  incur  indebtedness  beyond  the 
3  per  cent  limit  when  such  indebtedness  is  nec- 
essary for  the  construction  of  a  sewer  or  wa- 
terworks system  ;  therefore,  as  the  city  was  not, 
at  the  time  of  the  election,  indebted  up  to  the 
3  per  cent.  limit  only  the  amount  of  indebted- 
ness for  the  construction  of  the  sewer  system 
which  exceeded  the  3  per  cent  limit  was  au- 
thorized, and  the  city  could  not  before  issuing 
bonds  for  such  system,  incur  other  indebtedness 
up  to  the  3  per  cent  limit 

[Ed.  Note. — For  other  cases,  see  Munidpal 
Corporations,  Cent  Dig.  if  1828-1835;  Dec. 
Dig.  <S=>864.] 

2.  Municipal    Corporations   «=»864  —  Ik- 
DEBTEDNEsa— Elections. 

In  such  case,  where  the  permission  granted 
at  the  election  was  for  the  council  to  incur  in- 
debtedness for  a  sewes  system,  which,  with  ex- 
isting indebtedness,  would  exceed  the  3  per 
cent  limit,  the  ci^r  could  not  before  issuing 
sewer  bonds,  incur  mdebtedness  up  to  the  3  per 
cent,  limit 

[Ed.  Note. — ^Por  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  H  1828-1835;  Dec. 
Dig.  <S=»864.] 

.8.  Appeal  ano  Ebbob  «=>855— DETEBinNA- 

TioN— Questions  Presented  fob  Review. 

Where  a  question  decisive  of  the  case  is 

presented   by   the  record,   the   Supreme   Court 

will  determine  it,  though  it  did  not  appear  to 

have  been  considered  by  the  trial  court 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  8406;  Dec.  Dig.  «=3855.] 

Appeal  from  District  Court,  Chouteau 
County;  J.  W.  Tattan,  Judge. 

Action  by  Charles  Lepley  against  the  City 
of  Ft  Benton  and  others.  From  an  order 
vacating  a  temporary  Injunction,  plalntUF  ap- 
peals.    Reversed. 

Stranahan  &  Stranahan,  of  Ft  Benton, 
for  appellant  Pray  &  Callaway,  of  Great 
Falls,  for  respondents. 


BRANTLT,  0.  J.  This  action  was  brought 
by  plaintiff,  a  resident  of  the  defendant  city 
and  the  owner  of  property  therein  sabject 
to  taxation,  to  restrain  the  dty  aotlioritles 
from  issuing  and  selling  bonds  of  the  city  to 
the  amount  of  $17,000  to  procure  fnnds  to 
establish  a  munidpal  lighting  plant  The 
proposed  bond  issue  was  authorized  by  a 
vote  of  the  electors  of  the  city  held  on  July 
10,  1914.  They  were  sold  on  January  6, 
1915,  but  when  this  action  was  commenced 
had  not  been  delivered  to  the  purchaser.  It 
is  alleged  that  the  Indebtedness  Incurred  by 
the  bonds,  together  with  that  already  Incur- 
red and  outstanding,  will  exceed  the  3  per 
cent  limit  prescribed  by  the  Constitution, 
and  therefore  that  the  bonds  are  void.  The 
following  statement  of  the  financial  condi- 
tion of  the  dty  is  made  the  basis  for  this 
claim:  That  the  assessed  valuation  of  the 
property  within  the  city  for  the  year  1913  was 
^10,000,  and  for  1914  $950,000 ;  that  the  dty 
Is  at  present  Indebted  to  the  amount  of  ^,- 
500,  which  Is  made  up  of  these  items:  Bonds 
for  water  supply,  etc.,  "$4,500  and  upwards" ; 
floating  indebtedness  represented  by  out- 
standing warrants  issued  in  payment  of  cur- 
rent expenses  of  the  city  government,  "$3,000 
and  upwards";  bonds  sold  for  the  purpose 
of  establishing  a  sewer  system,  Induding  a 
contract  by  the  dty  for  Oie  construction  of 
the  system,  $33,000 ;  and  the  dty's  proportion 
of  $33,394.09,  the  cost  of  grading,  paving, 
Ughting,  etc.,  in  improvement  district  No.  1  ot^ 
the  dty,  the  contract  for  which  has  already' 
been  let,  the  estimated  proportion  being 
"$3,000  and  upwards."  Upon  the  fiUng  of 
the  complaint  on  February  27, 1915,  the  coort 
ordered  a  temiwrary  injunction  to  issue.  On 
March  23d  the  defendants  filed  their  an- 
swer, denying  the  material  averments  In  the 
complaint,  and  moved  for  a  dissolution  of  the 
order.  After  a  hearing,  the  court  made  an 
order  sustaining  the  motion.  The  plaintiff 
appealed. 

As  we  gather  them  from  the  record,  the 
events  giving  rise  to  the  controversy  may  be 
stated  as  follows:  On  December  9,  1913,  the 
council  of  the  defendant  dty  passed  an  or- 
dinance, submitting  to  the  taxpayers  the 
question  whether  the  dty  should  contract 
an  indebtedness  to  the  amount  of  $33,000  by 
an  issue  and  sale  of  its  bonds  to  procure 
funds  for  the  construction  of  a  sewer  system. 
It  was  recited  In  the  ordinance  that  the  in- 
debtedness thos  to  be  incurred,  Including 
existing  indebtedness,  would  exceed  the  con- 
stitutional limit  of  3  per  cent  of  the  assess- 
ed valuation  of  the  property  In  the  dty.  In 
pursuance  of  the  ordinance  the  election  was 
held  on  January  30,  1914,  and  by  a  majority 
vote  the  Issuance  of  the  bonds  was  author- 
ized. On  June  1,  1914,  the  council  passed  a 
second  ordinance,  submitting  to  the  qualified 
electors  the  question  whether  the  dty  should 
contract  an  indebtedness  to  the  amount  of 
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$17,000  by  an  issue  and  sale  of  Its  bonds  to 
procure  fonds  to  construct  a  municipal  light- 
ing plant  This  ordinance  recited  that  the 
proposed  Indebtedness,  together  with  that  al- 
ready outstanding,  would  not  exceed  the 
oonstitntlonal  limit  of  3  per  cent  The  elec- 
tion held  on  July  10,  1914,  resulted  In  a  fa- 
vorable vote.  On  August  Ist  a  contract  was 
let  by  the  council  for  the  construction  of  the 
sewer  system.  The  resolution,  letting  this 
contract  recited  that  it  was  let  upon  the  con- 
dition that  a  sale  of  the  bonds  could  be  ef- 
fected. The  formal  contract  was  executed 
on  August  8th.  A  sale  of  the  bonds  not  hav- 
ing been  effected,  on  September  8th  the  con- 
tract was  so  amended  by  consent  of  the  con- 
tractor as  to  extend  the  time  within  which 
the  work  of  construction  should  be  com- 
pleted. On  January  6,  1915,  the  council  ef- 
fected a  sale  of  all  the  bonds  authorized  at 
both  elections,  the  lighting  plant  bonds  first 
and  the  sewer  bonds  a  few  minutes  later. 
The  course  pursued  by  the  council  indicates 
that  at  the  time  the  first  Issue  of  bonds  was 
proposed.  It  held  the  view  that  the  power  of 
the  dty  to  Incur  any  further  indebtedness 
within  the  3  per  cent,  limit  would  be  fully 
exhausted  by  that  Issue.  The  proposition  to 
make  the  second  issue  was  therefor*  an  after- 
thought the  council  having  doubtless  con- 
cluded that  it  could  class  the  whole  of  the 
issue  first  authorized  within  the  10  per  cent 
limit  and  thus  leave  a  margin  within  the 
3  per  cent  limit  for  the  issue  of  those  subse- 
quently authorized.  Otherwise  the  order 
adopted  for  the  sale  of  the  bonds  cannot  be 
explained.  Indeed,  It  Is  claimed  by  counsel 
for  defendants  that  the  sale  of  the  Issue  au- 
thorized at  the  June  election,  first  In  ocder, 
classed  the  amount  represented  by  them  with- 
in the  3  per  cent  limit  with  the  result  that 
the  Issue  authorized  by  the  election  In  Janu- 
ary would  automatically  fall  exclusively  un- 
der the  10  per  cent  limit  At  the  hearing  of  the 
motion  it  seems  to  have  been  assumed  by  coun- 
sel on  both  sides  that  this  would  ordinarily 
have  been  the  result  in  such  case.  Counsel 
for  the  plaintiff  Insist,  however,  that  such 
could  not  have  been  the  result  here,  because 
the  pursued  by  the  counsel  in  letting  the 
sewer  construction  contract  on  August  11, 
1914,  by  which  it  became  bound  to  the 
amount  of  $33,000,  fixed  the  status  of  the 
bonds  authorized  to  this  amount  as  within 
the  3  per  cent  limit  so  far  as  there  was  any 
further  margin  within  that  limit,  and  hence 
exhausted  the  power  of  the  city  to  incur  any 
further  Indebtedness.  This  contract  was  ad- 
mittedly made  contingent  upon  the  sale  of  the 
bonds ;  but  It  follows  that  when  the  sale  was 
effect^,  the  dty  became  Indebted  to  the  full 
amount  of  the-  bonds  and  liable  to  the  con- 
tractor for  the  same  amoimt,  contingent  only 
on  his  performance  of  the  contract  There- 
fore the  status  of  this  indebtedness,  as  to 
its  classification  within  one  limit  or  the  oth- 
er, thus  became  fixed  by  relation  to  the  date 


at  whldi  the  debt  was  authorized,  without 
regard  to  what  was  subsequently  done. 

[1]  The  decisive  question  in  the  case  there- 
fore is:  Could  the  councU,  under  the  provi- 
sions of  the  Constitution  and  statute  appli- 
cable, arbitrarily  class  the  debt  authorized  at 
the  election  of  January  SO,  1914,  as  falling 
exclusively  within  the  10  per  cent  limit 
leaving  an  unabaorbed  margin  within  the 
3  per  cent  limit  for  other  indebtedness? 

Section  6,  art  IS,  of  the  Constitution,  de- 
clares: 

"No  dty,  town,  township  or  school  district 
shall  be  allowed  to  become  indebted  in  any 
manner  or  for  any  purpose  to  an  amount,  in- 
cludinK  existing  indebtedness  in  the  aggregate 
exceeding  three  per  centum  of  the  value  of  the 
taxable  property  therein,  to  be  ascertained  by 
the  last  asseasment  for  the  state  and  county 
taxes  previous  to  the  incurring  of  such  indebt- 
edness, and  all  bonds  or  obligations  in  excess  of 
such  amount  given  by  or  on  behalf  of,  such  dty, 
town,  township  or  school  district  shall  be  void; 
provided,  however,  that  the  Legislative  Assem- 
bly may  extend  the  limit  mentioned  in  this  sec- 
tion, by  authorizing  munidpal  corporations  to 
submit  the  question  to  a  vote  of  the  taxpayers 
affected  thereby,  when  such  increase  is  necessary 
to  construct  a  sewerage  system  or  to  procure  a 
supply  of  water  for  such  munidpality  which 
shall  own  and  control  said  water  supply  and 
devote  the  revenue  derived  therefrom  to  the 
payment  of  the  debt" 

Subdivision  64  of  section  3259  of  the  Re- 
vised Codes  was  enacted  in  part  to  effectuate 
this  provision,  and,  so  far  as  applicable  here, 
is  simply  an  enactment  of  the  provision  of 
the  Constitution  in  statutory  form.  The  pro- 
vision was  examined  and  construed  In  But- 
ler V.  Andrus,  35  Mont  675,  90  Pac.  785. 
After  stating  the  purpose  of  the  limitation 
Imposed  by  the  provision,  this  court  said : 

"The  constitutional  limitation  in  question  is 
clear  and  unambiguous,  and  means  just  what  it 
says,  to  wit  that  no  indebtedness  may  be  con- 
tracted in  any  manner  or  amount,  for  any  par- 
pose,  in  excess  of  the  prescribed  limit  State 
ex  rel.  Helena  Waterworks  Co.  v.  City  of  Hel- 
ena, 24  Mont.  521,  63  Pac.  99  [55  L.  R.  A.  336, 
81  Am.  St.  Bep.  453].  The  proviso  under  which 
the  Legislature  may  authorize  an  extension  of 
the  limit  is  also  dear  in  purpose,  to  wit,  to  al- 
low an  extension  of  this  limit  when  such  exten- 
sion (increase)  is  necessary  to  construct  a  sew- 
erage system  or  procure  a  water  supply.  It 
cannot  be  granted  or  be  made  available  for  any 
other  purpose  nor  under  any  other  drcumstanc- 
es  than  those  which  create  the  necessity  for  it. 
The  Legislature,  in  granting  the  privilege,  used 
the  expression,  'and  an  additional  indebtedness 
shall  be  incurred  when  necessary  to  construct,' 
etc.  This  language  seems  susceptible  of  but 
one  construction.  There  may  be  no  extension, 
if  there  is  no  debt  already  contracted,  for  the 
word  'additional'  quahfies  the  diaracter  of  the 
debt  to  be  contracted,  and  refers  also  to  a  pre- 
existing amount  of  Indebtedness  to  which  it 
may  be  added.  The  word  'necessary'  defines  the 
condition  of  affairs  which  requires  the  addition- 
al indebtedness.  The  condition  must  be  such 
as  to  create  the  necessity.  If  a  munidpality 
is  not  indebted  in  any  amount  at  all,  or  if  it  has 
the  necessary  funds  in  its  treasury,  no  addi- 
tional indebtedness  can  be  incurred ;  nor  can  it 
be  said  that  any  necessity  has  arisen  demanding 
it  Otherwise,  we  are  compelled  to  the  con- 
clusion that,  whenever  a  dty  government  has 
determined  to  construct  a  sewerage  system  or 
procure  a  water  supply,  this  fact  of  itself  cre- 
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ates  the  necessity  by  which  the  privileged  ezten- 
■ion  is  made  available,  withoat  regard  to  the 
city's  financial  resources  and  its  existing  in- 
debtednois,  and  without  regard,  also,  to  the  ne- 
cessities of  the  people  for  a  sewerage  system  or 
a  water  supply.  This  is  the  interpretation  of 
the  statute  for  which  defendants  contend;  but, 
in  view  of  the  purpose  of  the  limitation  declared 
in  the  Gcnstitution,  and  the  terms  employed  in 
the  statute,  we  think  the  only  conclusion  per- 
missible 19  that  the  privilege  of  the  extension 
becomes  available  only  when  the  financial  condi- 
tion of  tho  city  re<]uire8  a  resort  to  it  in  order 
to  serve  the  comfort  or  preserve  the  health  of 
the  people." 

Upon  furtber  consideration  of  Its  purpose 
and  tbe  terms  in  which  It  is  couched,  we 
thtnk  tbe  construction  there  given  It  the 
only  one  of  which  It  Is  reasonably  suscepti- 
ble, and  answers  the  question  propounded 
above  In  the  negative. 

The  authority  sought  by  the  council  and 
granted  by  tbe  taxpayers  at  the  election 
held  in  January,  1914,  was  to  Increase  tbe 
existing  indebtedness  of  tbe  dty  by  an  en- 
croachment upon  the  10  per  cent,  limit  so 
far  as  was  then  necessary  for  tbe  construc- 
tion of  a  sewer,  system.  Tbls  was  granted. 
There  was  then  a  substantial  margin  with- 
in tbe  8  per  cent  limit  It  was  not  neces- 
sary to  go  wholly  within  tbe  extended  limit 
Indeed,  it  was  not  permissible,  under  the  de- 
cision In  Butler  v.  Andrus,  supra,  to  do  tbls, 
for  the  taxpayers  could  go  no  further  than 
to  authorize  an  Increase  of,  or  addition  to, 
tbe  indebtedness  of  tbe  city  as  then  exist- 
ing. Tbe  result  of  tbe  exercise  of  tbe  au- 
thority conferred  was  to  increase  an  in- 
debtedness to  tbe  full  capacity  of  tbe  city 
for  all  purposes,  except  for  an  additional 
water  supply,  or  tbe  extension  of  its  sewer 
system  when  it  might  become  necessary. 
Tbls  must  be  tbe  result;  otherwise  a  city 
may  resort  to  tbe  extended  limit  at  any  time, 
however  ample  its  financial  resources  may  be 
within  the  3  per  cent,  limit  To  be  sure  the 
defendant  dty  cannot  now  install  a  lighting 
plant  even  though  it  might  have  done  so 
bad  it  tmdertaken  tills  improvement  first 
and  left  tbe  sewer  system  to  be  provided 
for  later.  This  may  be  a  hardship,  but  It 
Is  the  plain  mandate  of  the  Constitution  that 
cities  and  towns  may  not  go  beyond  tbe  pre- 
scribed limit  of  Indebtedness  in  any  manner 
or  for  any  purpose,  except  as  therein  pro- 
vided, and  that  they  cannot  transcend  tbls 
limit  except  when  necessary. 

[2]  Let  it  be  conceded,  however,  that  It  Is 
competent  for  the  taxpayers- to  authorize  the 
council  to  contract  an  Indebtedness  exclu- 
sively within  tbe  extended  limit  for  either 
water  supply  or  a  sewer  system;  they  did 
not  do  so  in  this  case,  for  the  ordinance  in- 
dicates tliat  the  purpose  of  the  council  in 
consulting  them  was  to  get  tbelr  consent  to 
contract  an  indebtedness  which,  including  all 
existing  indebtedness,   would  exceed   tbe  3 


per  cent.  limit  Tbe  permission  asked  sci 
given,  therefore,  was  to  exceed  this  Omit, 
not  to  contract  an  Indebtedness  exdnsirelr 
without  it  For  the  presumptloa  most  ob- 
tain that  tbe  taxpayers  assented  to  tlie  re- 
quest as  made.  Under  these  drcomstasces 
the  council  could  not  even  by  a  resolnOan 
classify  tbe  debt  much  less  oonld  It  do  so 
by  resorting  to  tbe  device  of  seHing  tbe 
llgbt  bonds  a  few  minutes  in  advance  of  the 
sale  of  tbe  others.  The  result  Is  that  tbe 
council  bad  no  authority  to  sell  the  light- 
ing plant  bonds  at  alL 

It  Is  true  that  in  the  case  oC  Xmold  t. 
City  of  MUes  aty,  46  Mont  -478,  128  P«t 
915,  It  was  held  that,  when  the  indebtedness 
of  a  dty  Incurred  under  tbe  3  per  cent  limit 
has  been  reduced  by  payment  until  it  bai 
fallen  below  tbe  limit  or  because  of  an  in- 
crease In  the  value  of  the  tajtable  prcpertr 
of  its  Inhabitants,  a  margin  Is  created  with- 
in this  limit  the  dty  may  contract  an  in- 
debtedness for  general  purposes  to  tbe  ex- 
tent of  tbe  margin,  as  for  tbe  constrocUoa 
of  a  bridge.  But  tbe  situation  presented  is 
that  case  was  that  tbe  Indetrtedness  withii 
the  10  p^r  cent  limit  had  been  contracted 
under  drcumstances  which  of  necessity  das- 
ed  it  exclusively  within  that  limit,  and  htist 
that  a  subsequent  change  In  the  financiil 
condition  of  tbe  dty  did  not  change  Its 
cliaracter  so  as  to  bring  It  partly  witliln  th« 
3  per  cent  limit  Whether  the  rule  u- 
nounced  in  that  case  is  logically  correct  or 
not  we  do  not  think  it  should  be  extends! 
to  cases  which  do  not  fall  clearly  within  its 
purview.  In  our  opinion  this  case  is  ii«c 
such  a  one. 

(3t  At  tbe  bearing  in  tbe  trial  court  tie 
inquiry  was  directed  exduslvely  to  an  effort 
to  ascertain  whether  the  existing  indelfted- 
ness  of  the  dty  was  not  already  too  large  to 
permit  the  issue  and  sale  of  the  bonds  is 
question;  it  being  apparently  assumed  tliat 
the  amount  of  tbe  sewer  bonds  would  fall 
exclusively  within  the  extended  limit  It 
is  not  clear  whether  the  question  determiiud 
above  was  considered  or  determined  by  tbe 
trial  court  Even  so,  since  It  arises  upas 
tbe  record  and  counsd  have  submitted  it, 
we  have  deemed  it  proper  to  decide  it  Onr 
conclusion  being  dedatve  cit  tbe  case,  it  is 
not  necessary  to  examine  the  several  a^ 
signments  based  upon  tbe  rulings  of  tbe 
court'  in  admitting  and  exdudlng  eridence, 
or  to  determine  whether,  viewing  the  eri- 
dence as  a  whole,  the  court  abused  its  dis- 
cretion in  sustaining  defendants*  moUoa 

The  order  is  reversed,  at  the  cost  of  tin 
defendants. 

Reversed. . 

SANNISl  and  HOLLOWAT,  33^  conenr. 
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(51  'Uont  at) 

Ex  parte  LEWIS.     (No.  3760.) 
(Supreme  Conrt  of  Montana.    Jan.  7,  1916.) 

X.   Cbhokai.  Ljlw  «ss881— Tbiai.— Vkbdiot— 

"Vaijditt. 

A  verdict  of  goilty,  fixing  the  punishment 
at  not  less  nor  more  than  two  years'  confinement 
in  the  penitentiary,  althoagh  not  in  compliance 
"virith  liaws  1016,  c.  14,  providing  for  indeter^ 
ininate  sentences,  was  valid  aa  a  conviction  of 
tlie  offense  charged. 

[Ed.  Note.— For  other  cases,  see  Criminal 
X^aw,  Cent.  Dig.  {{  2107,  2626;  Dec.  Dig.  «=> 
884.] 

2.   CRnoRAi.  Law   ^=3893  —  CoKVicnow  — 

Whsn  Accokfushsd. 

Conviction  of  one  tried  for  crime  is  ac- 
complished by  the  verdict,  and  not  upon  entry 
of  the  judgment. 

(Ed.    Note. — For   other    cases,    see    Criminal 
r.aw.  Cent.  Dig.  fS  2089,  2627;   Dec.  Dig.  <S=> 
89ai 
S.   C&nmTAL  Law  «=:>1188— Affkai.  ard  Eb- 

BOB— lUFROFXB    JUDOITENT— EFFECT. 

On  appeal  from  a  sentence  improperly  pro- 
xtoonced  under  a  proper  conviction  the  sentence 
may  be  annnlled  and  the  cause  remanded  for 
proper  sentence. 

[Ed.    Note. — For   other   cases,    see   Criminal 
I^nvr,  Cent  Dig.  H  8222-S224;   Dec.  Dig.  <8=> 
1188.] 
4.  Habeas  Cobfub  4=9lOO  —  Impbofxb  Seit- 

TENCE — DXTKBIimATIOIT. 

Where  the  defendant  is  convicted  under  a 
proper  verdict,  but  an  improper  sentence  is  im- 
posed in  violation  of  the  indeterminate  sentence 
act,  the  fact  that  be  applies  for  habeas  corpus 
does  not  entitle  him  to  absolute  release,  and, 
while  he  ia  entitled  to  be  released  from  the  pen- 
itentiary, he  must  be  recommitted  for  proper 
sentence  under  the  verdict  of  conviction. 

[Ed.  Note. — For  other  cases,  see  Habeas  Cor- 
pus, Cent  Dig.  H  97,  98;   Dec.  Dig.  iS=>109.] 

Holloway,  3.,  disaenljag. 

Application  for  writ  of  habeas  corpus  by 
Floyd  Lewis.  Release  ordered,  and  appli- 
cant ordered  recommitted  for  proiwr  senr 
tence  and  judgment. 

H.  0.  Grippen,  of  Billings,  for  appellant 
J.  B.  Poindexter,  Atty.  Gen.,  and  C.  S.  Wag- 
ner, Aflst  Atty.  Gen.,  for  respondent 

SANNER,J.  [1]  Habeas  corpus.  The  peti- 
tioner, Floyd  Lewis,  is  now  confined  In  the 
state  prison  nnder  a  Judgment  of  conviction 
for  the  crime  of  statutory  rape;  said  Judg- 
ment having  been  pronotinced  by  the  district 
court  of  Yellowstone  county,  conformable  to 
a  verdict  which  declared  his  guilt  and  as- 
sumed to  fix  ilia  punlshmrait  "at  not  less  than 
two  years  nor  more  than  two  years."  He 
seeks  his  release  and  an  absolute  discbarge, 
npon  the  ground  that  the  verdict  and  Judg- 
ment are  r<AA  because  they  do  not  comply 
with  the  requirements  of  the  indeterminate 
sentence  act  (Laws  1916,  p.  21).  The  express 
provislcms  of  this  act  are  that  in  convictions 
for  cerfain  offenses,  including  statutory  rape, 
the  verdict  if  the  Jury  fix  the  punlalmient, 
and  the  Judgment.  In  any  event,  must,  "in- 
stead of  fixing  the  punishment  at  a  definite 
term,"  prescribe  a   minimum  not  less  than 


the  minimum  fixed  by  the  statute  for  the 
offense  involved,  and  a  maximum  not  greater 
than  the  maximum  so  established.  Sufii- 
cient  reasons  are  stated  by  Mr.  Chief  Justice 
Brantly  in  Collins'  Case,  51  Mont  — ,  162  • 
Pac,  40,  for  the  conclusion  that  the  verdict 
and  Judgment  are  not  in  compliance  with 
the  act,  and  the  effect  of  such  circumstance 
is  the  question  before  us.  As  regards  the 
verdict,  no  difficulty  Is  presented ;  it  amounte 
to  nothing  more  nor  less  than  a  conviction 
of  the  offense  charged  in  the  Informatiou 
(Rev.  Codes,  i  9322 ;  Ex  parte  Brown,  68  Oal. 
176,  8  Pac.  829),  with  an  abortive  attempt  to 
fix  the  punishment  Tlie  effect  of  such  a 
condition  Is  settled  by  statute ;  for  upon  the 
return  of  such  a  verdict  it  becomes  the  duty 
of  the  presiding  Judge  to  assess  and  declare 
a  proper  punishment  Just  ^b  though  the  Jury 
had  attempted  no  expression  upon  the  sub- 
ject   Rev.  Codes,  |  9330. 

[2]  That  the  conviction  or  acquittal  of  a 
person  tried  for  crime  Is  accomjdished,  not 
by  the  Judgment,  but  by  the  verdict,  la  a 
propoeiticm  both  ancient  and  elementary. 
Shepherd  v.  People,  26  N.  1.  401,  419  et  seq.; 
United  Stetes  v.  Gilbert,  2  Sumner,  C.  O. 
19,  40,  Fed.  Cas.  Na  16,204 ;  Brennan  r.  Peo- 
ple, 15  IlL  511,  517;  Mount  t.  State,  14  OhiOk 
295,  45  Am.  Dec.  542 ;  Bi  parte  Brown,  su- 
pra. 

[3]  We  hare,  therefore,  the  case  of  a  per- 
son duly  convicted  so  tar  as  this  record 
shows,  but  unduly  sentenced ;  and  there  can- 
not be  the  slightest  doubt  that  upon  an  ap- 
peal the  Improper  sentence  would  be  annul- 
led, and  the  cause  remanded,  with  directions 
to  impose  sentence  and  enter  Judgment  in 
conformity  with  the  law.  Rev.  Codes,  i  0417 ; 
State  V.  Tyree,  70  Kan.  203,  78  Pac.  625,  8 
Ann.  Cas.  1020;  8  R.  C.  L.  H  237,  239. 

[4]  Must  the  result  be  otherwise  and  the 
person  convicted  be  altogether  released  mere- 
ly because  he  has  chosen  the  writ  of  habeas 
corpus  as  the  method  for  bringing  the  same 
matter  to  our  attention?  To  so  hold  would, 
it  seems  to  us,  put  form  before  substance  as 
the  tUng  of  ultimate  concern.  Such  Is  not 
the  practice  of  this  court  in  other  cases  nor 
the  command  of  the  law  in  this  case.  One 
of  the  chief  purposes  of  all  legal  administra- 
tion is  the  prevention  of  crime,  by  the  due 
punishment  of  persons  Judicially  ascertained 
to  have  been  guilty  ot-cxime;  and  no  per^ 
son  whose  guUt  has  been  Judicially  deter- 
mined is  entitled  to  Immunity  merely  because 
the  trial  court  having  Jurisdiction  of  him 
and  Ills  cause  has  made  a  mistake  in  a  cor- 
rectlble  matter.  We  say  "correctlble  mat- 
ter" advisedly,  because  the  imposition  of 
sentence  Is  such  a  matter.  8  R.  G.  L.  {  239; 
note  to  3  Ann.  Cas.  p.  1024  et  seq.  While  ha- 
beas corpus  relieves  from  Illegal  custody,  it^ 
is  no  part  of  ite  function  to  absolve  any  one 
from  the  penalty  of  his  gnUt  (12  C^c.  276) ; 
and  when  in  such  proceedings  it  is  made  to 


4ts»For  other  cases  ue  same  topic  and  KSY-NDHBBB  la  all  Key-Mumbered  DlgesU  and  Indexes 

Digitized  by 


Google 


714 


154  PACIFIC  EEPORTBB 


(Msa 


appear  that  the  peUtioner  Is  guilty  of  a  crim- 
inal otfense,  or  ought  not  to  be  discharged 
(Rev.  Codes,  i  9646),  op  that,  though  Ulegally 
held,  another  Is  entitled  to  his  custody  (Rev. 
Codes,  I  9650),  he  Is  not  to  be  absolutely  dis- 
charged, but  must  be  recommitted  as  may  be 
just  and  1^^.  Specific  application  of  these 
provisions  or  of  principles  embodied  In  them 
have  been  made  In  many  cases  analogous  to 
the  one  at  bar.  Among  such  cases  are  the 
following:  Ex  parte  Branlgan,  19  Cal.  133; 
Ex  parte  Gllmore,  71  Cal.  624,  12  Pac.  800; 
People  ▼.  Kelly,  97  N.  T.  212;  Coleman  v. 
Nelms,  119  Ga.  307,  46  S.  B.  451;  Miller  r. 
Snyder,  6  Ind.  1;  Russell  v.  Tatum,  104  6a. 
332,  80  S.  E.  812;  Ex  parte  Tayloe,  6  Cow. 
(N.  Y.)  39;  In  re  Sullivan,  5  R.  I.  27;  In  re 
Gut  Lun  CD.  C.)  84  Fed.  323. 

Petitioner  calls  our  attention  to  State  v. 
District  Court  et  al.,  35  Mont  51,  88  Pac. 
564,  which,  upon  first  Impression,  seems  to 
support  his  claim  to  an  absolute  discharge; 
but  an  examination  of  this  decision  with  the 
record  disclosing  just  what  was  before  this 
court  will  show  that  such  impression  is  il- 
lusory. The  proceeding  was  on  supervisory 
control  brought  by  the  state  to  review  an  or- 
der of  the  district  court  of  Deer  Lodge  coun- 
ty on.  habeas  corpus,  and  the  facts  as  made 
to  appear  to  the  district  court  were  that  the 
applicant,  Falrgraives,  had  been  convicted 
of  a  misdemeanor  in  the  district  court  of 
Silver  Bow  county,  Hon.  Michael  Donlan, 
Judge,  presiding,  but  committed  to  the  state 
prison  for  the  offense  as  a  felony.  It  is 
worthy  of  note  that  the  order  which  was  re- 
viewed and  upheld  by  this  court  discharged 
Falrgraives  from  the  custody  of  the  prison 
contractors  and  committed  him  to  the  cus- 
tody of  the  sheriff  of  Silver  Bow  county,  to 
be  dealt  with  by  Judge  Donlan  as  might  be 
meet  and  proper.  It  is  fair  to  say,  however, 
that  the  only  question  really  presented  in 
this  court  was  the  propriety  of  the  discharge 
from  the  custody  of  the  prison  contractors, 
neither  side  challenging  the  recommitment  to 
the  sheriff.  Manifestly,  if  this  decision  be 
at  all  pertinent  to  the  present  inquiry,  it  is 
a  precedent  for  the  order  which  we  propose 
to  enter. 

A  situation  more  truly  analogous  to  that 
now  before  us  was  presented  by  In  re  Mc- 
Donald et  al.,  49  Mont  454,  143  Pac.  947, 
li.  R.  A.  1916B,  988,  concluding  which  we 
said: 

"The  trial  and  commitment  of  petitioner  Gil- 
lis  were  void,  and  his  detention  thereunder  can- 
not be  upheld.  But  he  is  not  entitled  to  his  re- 
lease, l^e  record  discloses  an  abortive  attempt 
to  try  and  punish  him  for  an  alleged  violation 
of  the  laws  of  the  state.  He  mnst  therefore  be 
remanded  to  the  custody  of  respondents  to  be 
dealt  with  according  to  law." 

So  here  it  is  our  opinion  that  the  petitioner 
Is  entitled  to  be  discharged  from  the  custody 
of  the  warden  of  the  state  prison  l>ecause, 
though  tried  and  convicted,  no  proper  sen- 


tence lias  been  pronounced  apon  Iilin.  Bat  Ik 
is  not  entitled  to  go  free ;  be  mnst  be  ccsl- 
mitted  to  the  custody  of  the  sheriff  of  Yel- 
lowstone county,  to  be  by  him  brooght  before 
the  district  court  of  that  county  for  seilase 
and  Judgment  in  accordance  wttb  the  law. 
It  Is  so  ordered. 

BRANTIiT,  C.  J.,  concurs. 

HOLLOW  AT,  J.  I  dissent.  The  Judgmec 
entered  against  this  petitioner  in  the  distritt 
court  Is  void,  and  the  commitment  unli: 
which  the  warden  assumes  to  imprison  his 
is  a  nullity.  This  court  has  no  original  juris- 
diction in  criminal  cases,  and  I  challenge  iti 
authority  to  issue  a  conunitment  under  whid: 
the  sheriff  of  Yellowstone  county  can  i»U. 
this  petitioner  in  confinement  until  such  tiiLe 
as  a  judgment  may  be  rendered  ajid  entewd 
against  him  in  the  district  court.  At  lecs: 
until  that  judgment  is  rendered,  whethei  i: 
be  done  within  one  month  or  six  months,  tliij 
petitioner  will  be  deprived  of  his  liberty 
without  due  process  of  law,  the  oonstltDti^'- 
al  guaranty  notwithstanding. 

The  decision  of  the  majority  converts  tis 
writ  of  habeas  corpus  Into  a  writ  of  rerie*^- 
and  the  cause  is  treated  and  disposed  of  u 
though  the  case  of  the  State  r.  Lewis  to 
before  this  court  on  appeal.  In  this  stau 
the  writ  of  habeas  corpus  ia  the  writ  as  i 
was  known  to  the  law  at  the  time  our  On- 
stitution  was  adopted  in  1888,  and  in  u 
application  of  the  character  of  the  one  no' 
before  us  the  inquiry  upon  the  return  is  limii- 
ed  to  a  determination  of  the  question :  Is  tie 
imprisonment  or  restraint  legal?  SectiK 
9642,  Rev.  Codes.  Sections  9643  and  9&J- 
Revised  Codes,  sjpecify  particularly  wbs 
the  applicant  may  be  remanded  to  cnstod;, 
but  the  circumstances  of  the  present  case  d^ 
not  approach  the  conditions  enumerated 
therein. 

That  this  applicant  is  illegally  Impriac- 
ed  cannot  be  gainsaid,  and  section  9ffiS,  Be 
vised  Codes,  provides  that  under  snch  d:- 
cumstances  be  must  be  discharged.  It  ma 
be  that  the  law  ought  to  be  different,  bat  u::- 
tU  changed  by  the  proper  lawmaking  tudr 
this  court  ought  to  carry  into  effect  the  plat 
provisions  of  the  Codes,  whatever  the  in- 
sults may  be. 

(51  Uont  SS 
MARCELLUS  v.  WRIGHT  et  aL     (No.  35Si' 

(Supreme  Court  of  Montana.    Jan.  17,  1916.) 

1,  Pleading   €=208— DEirtJKBKK— SPEcmw- 

TION. 

As  Rev.  Codes,  §  6535,^  requires  a  demurKr 
on  the  ground  .that  plaintiff  has  not  the  Ufii 
capacity  to  sue,  enumerated  in  section  6jS4. 
subd.  2,' to  point  out  specifically  the  particuUr 
defect  relied  upon,  a  demurrer  not  pointing  cs 
such  defect  is  insufficient 

[Ed.  Note. — For  other  cases,  see  Pleadiob 
Cent  Dig.  |§  513-519;  Dec.  Dig.  <S==>20a] 
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2.  PuEADiwo   4s>193,    367— Complaint— Sep- 

ABATE    STAIiaiXITT    OV    CAUSES    OT    ACTION— 

Demubbeb— Motion  to  BIake  Mobe  Defi- 
nite AND  Cebtain. 

As  Rev.  Codes,  |  6534,  enumerating  the 
grounds  of  demurrer,  does  not  make  a  failure  to 
separately  state  caases  of  action  eround  for  de- 
zuurrer,  that  objection  to  a  complaint  must  be 
made  by  motion  to  make  more  definite  and  cer- 
-tain  instead  of  demurrer. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  $8  64,  425,  428-^35,  437-443,  1173- 
1103;   Dec  Dig.  «=>193,  367.] 

3.  Descent     and     Distbibtttion     9=>58  — 
RiSHTS  oy  Wife. 

Under  Rev.  Codes,  f  4820,  snbd.  4,  a  wife 
may  be  the  sole  heir  of  her  husband  where  he 
leaves  neither  issue,  father,  mother,  brother,  nor 
sister. 

[Ed.  Note.— For  other  cases,  see  Descent  and 
iMstribution,  Cent.  Dig.  8i  1^  160;  Dec.  Dig. 
<S=>58.] 

4.  PI.BADING  4=»192— Complaint— Deuubbeb. 

As  a  widow  may,  in  specified  circumstances, 
be  the  sole  heir  of  her  husband,  a  complaint  by 
a  widow  wHich  did  not  show  the  existence  of 
other  heirs  is  not  demurrable  as  showing  the 
want  of  other  parties,  as  under  Rev.  Codes,  8 
6538,  such  objection  must  appear  on  the  face  of 
the  complaint,  or  it  can  be  raised  only  by  an- 
swer. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  {f  408-127:    Dec.  Dig.  «=>192.] 

5.  Plead'inq    «=»34— Complaint— Consteuc- 
tion. 

As  whatever  is  necessarily  implied  by,  or  is 
reasonably  to  be  inferred  from,  an  allegation, 
is  taken  as  directly  averred,  a  complaint  by  a 
widow  sufiSciently  shows  the  death  of  her  hus- 
band where  facts  were  alleged  from  which  the 
inference  of  bis  death  was  fairly  dedncible. 

[EkI.  Mote. — For  other  cases,  see  Pleading, 
Gent  Dig.  {{  6^,  66-74;    Dec.  IMg.  «s»34.] 

6.  TBtTSTS  «s»100— Resulting  TbUsts. 

Where  a  husband  and  wife  mortgaged 
property  and  on  the  mortgage  falling  due  a  bank 
agreed  to  lend  money  to  the  wife  and  to  buy  in 
the  properly  for  her  benefit,  thereafter  to  con- 
vey It  to  her,  a  resulting  trust  arose  under  Rev. 
Codes,  i  4S38,  declaring  that  when  a  transl^r 
of  real  property  is  made  to  one  person  and  the 
consideration  is  paid  by  or  for  another,  a  trust 
is  presumed  to  arise,  where  the  bank  purchased 
the  property  according  to  the  agreement  bat  re- 
fused to  retransfer. 

'    [Ed.  Note.— i^r  other  cases,  see  Trusts,  Cent 
Dig.  i  151;   Dec.  Dig.  «=»100.J 

7.  JifoBTOAOEB  9=>624— Redemption— Effect. 

A  payment  of  mortgage  indebtedness  by  a 
party  to  the  mortgage,  who  was  also  a  debtor, 
operates  as  a  redemption  restoring  title  to  the 
mortgagor. 

[Ed.  Note. — For  other  cases,  see  Mortgages, 
Gent  Dig.  H  1878-1888;   Dec.  Dig.  «=>624.] 

&  MoBTQAOES  €=3624— FOBECLOSUBE- Re- 
demption. 
Rev.  Codes,  {  6837,  as  amended  by  Laws 
1913,  c.  107,  declares  that  the  judgment  debtor 
or  bis'  successor  in  interest  may  redeem,  while 
section  6839,  as  amended,  declares  that  if  the 
debtor  redeems,  the  effect  of  the  sale  is  termi- 
nated and  he  is  restored  to  his  estate.  Held, 
that  a  wife  of  the  mortgagor  was  not,  by  virtue 
of  her  relationship,  a  redemptioner,  the  expres- 
"sion  "judgment  debtor"  referring  to  the  one 
whose  lands  were  sold  to  satisfy  the  mortgage. 

[Ed.  Note. — For  other  cases,  see  Mortgages, 
Cent  Dig.  if  1878-1888;    Dec.  Dig.  «=>624.] 


9.  Husband  and  Wife  «=5»86— Contbacts— 

j^  Q  KEEICEN  T 

Rev.  Codes,  88  3690-3737,  having  freed  a 
wife  of  her  common-law  liabilities,  a  wife  may 
purchase  her  husband's  real  estate  sold  on  mort- 
gage foreclosure,  either  directly  or  through  the 
medium  of  a  trustee,  and  hence  on  such  pur- 
chase she  acquires  title,  good  as  against  her  hus- 
band. 

WEd.  Note. — For  other  cases,  see  Husband  and 
ife.  Cent  Dig.  88  342-345;    Dec.  Dig.  <$=> 
86w] 

Appeal  from  District  Court,  Fergus  Coun- 
ty ;  Roy  E.  Ayers,  Judge. 

Action  by  Mary  A.  Marcellus  against  Frank 
E.  Wright  and  otbers.  From  a  Judgment 
sustaining  a  demurrer  and  dismissing  the 
complaint,  plaintiff  appeahg.  Reversed  and 
remanded. 

Ralph  J.  Anderson  and  Alfred  BlalsdeU, 
both,  of  Lewlstown,  for  appellant  Belden  St 
De  Kalb,  of  Lewlstown,  for  respondents. 

HOIjLOWAY,  J.  To  the  complaint  In  this 
action  defendants  Interposed  a  Joint  demur- 
er, specifying  the  following  grounds: 

"(1)  That  the  plaintiff  has  not  the  legal  ca- 
pacity to  sue.  (2)  That  there  is  another  action 
pending  between  the  same  parties  for  the  same 
cause.  (3)  That  there  is  a  defect  of  parties 
plaintiff,  in  that  it  is  shown  in  paragraph  VII 
that  the  heirs  of  Emit  Marcellus,  deceased,  have 
an  interest  in  the  controversy.  (4)  That  caus- 
es of  action  have  been  improperly  united  in 
that  an  action  for  an  alleged  tort  is  united  with 
an  action  which  sounds  in  contract  and  said 
causes  of  action  are  not  separately  stated  and 
numbered." 

The  demurrer  was  sustained,  and  plaintiff, 
electing  to  stand  on  her  pleading,  suffered  a 
Judgment  of  dismissal  to  be  entered  against 
her,  and  appealed. 

[1]  The  first  ground  of  demurrer  Is  that 
enumerated  in  subdivision  2  of  section  6534, 
Revised  Codes.    Section  6636  provides : 

"An  objection  taken  under  subdivision  1,  8 
or  6  of  section  6534  of  this  Code,  may  be  stated 
in  the  language  of  the  subdivision ;  an  objection 
taken  under  either  of  the  other  subdivisions, 
must  point  out  specifically  the  particular  de- 
fect relied  upon." 

Since  the  demurrer  does  not  attempt  to 
point  out  wherein  plaintiff  lacks  legal  capac- 
ity to  sue,  and  such  lack  of  capacity  does 
not  appear  from  the  face  of  the  complaint,  so 
far  as  we  are  able  to  determine,  this  ground 
of  demurrer  could  not  have  been  the  basis 
for  the  trial  court's  ruling.  Henderson  T. 
Johns,  13  Colo.  280,  22  Paa  461. 

There  Is  not  In  the  entire  complaint  the 
faintest  suggestion  that  there  is  another  ac- 
tion pending  between  the  same  parties  for 
the  same  cause,  and  the  second  ground  of 
demurrer  is  frivolous  in  the  extreme. 

[2]  The  objection  that  causes  of  action  are 
not  separately  stated  and  numbered  cannot 
be  raised  by  demurrer.  Section  6534  above 
enumerates  the  grounds  of  demurrer,  and 
this  Is  not  one  of  them.  Tbe  proper  remedy 
for  such  a  defect  is  a  motion  to  make  the 
complaint  more  definite  and  certain.    Galvln 
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T.  O'Gorman,  40  Mont.  391,  106  Pac.  887.  It 
Is  not  contended  In  this  court  that  the  com- 
plaint states  different  causes  of  action  which 
might  not  be  united  if  separately  stated  and 
numbered,  and  the  fourth  ground  of  demur- 
rer could  not  have  furnished  the  basis  for 
the  trial  court's  ruling. 

[3-1]  Nowhere  In  the  complaint  Is  it  made 
to  appear  that  Emit  MarceUus  has  any  heir 
other  than  this  plaintiff,  and  that  the  wife 
may  be  the  sole  h^r  of  her  husband  Is  deter- 
mined by  subdivision  4  of  section  4820,  Revis- 
ed Codes.  In  order  to  be  available  as  a 
ground  of  demurrer,  the  defect  in  parties 
must  appear  from  the  face  of  the  complaint ; 
otherwise  the  objection  can  be  raised  only  by 
answer.  Rev.  Codes,  |  6538.  The  complaint 
does  not  disclose  any  defect  of  parties,  but 
It  Is  agreed  that  the  trial  court  and  counsel 
proceeded  upon  the  theory  that,  under  the 
third  ground  of  demurrer,  defendants  might 
urge  the  objection  that  plaintiff  does  not  dis- 
close her  interest  in,  or  title  to,  the  land  suf- 
ficiently to  enable  her  to  maintain  this  suit 
A  special  demurrer  does  not  raise  the  ques- 
tion, but  upon  respondents'  own  theory  there 
is  not  any  merit  in  their  positioiL  The  suffi- 
ciency of  the  allegation  respecting  the  death 
of  Emit  Marcellus  is  attacked  in  argument, 
but  was  not  in  the  demurrer.  If  the  allega- 
tion were  deemed  a  material  one  it  would 
sufiSce  to  say  that  facts  are  alleged  from 
which  the  Inference  of  his  death  is  fairly  de- 
ducible;  and  it  Is  the  rule  in  this  state  that: 

"Whatever  Is  necessarily  implied  in,  or  Is  rea- 
sonably to  be  inferred  from,  an  alleeation,  la 
to  be  taken  as  directly  averred."  willoburn 
Ranch  Co.  v.  Yegen,  49  Mont  101,  140  Pac. 
231* 

[(]  The  complaint  alleges  that  La  1899  Emit 
Marcellus  and  this  plaintiff,  his  wife,  con- 
reyed  <»rtaln  lands  to  Louis  Landt  as  secu- 
rity for  a  loan;  that  in  1902,  and  for  several 
years  prior  thereto,  plaintiff  bad  been  accus- 
tomed to  consult  defendant  Wright,  the  cash- 
ier of  the  Bank  of  Fergus  County,  upon  mat- 
ters of  business  as  her  confidential  agent  and 
adviser;  that  she  reposed  the  utmost  confi- 
dence in  his  honesty,  integrity,  and  good 
faith ;  that  about  August,  1902,  she  consult- 
ed him  with  reference  to  securing  money  to 
discharge  the  Landt  obligation  and  was  ad- 
vised by  Wright,  acting  for  the  bank,  to  per- 
mit Landt  to  foreclose  his  mortgage  and  sell 
the  property,  and  that  he  (Wright),  acting  for 
the  bank,  would  bid  in  the  property  for  plain- 
tiff and  treat  the  money  so  advanced  as  a  loan 
to  plaintiff  and  hold  the  title  to  the  land  as 
security  for  the  loan ;  that  relying  upon  the 
advice  so  given  and  the  agreement  so  made, 
Landt  was  permitted  to  foreclose  and  at  the 
sale  defendant  Wright,  acting  for  the  bank, 
purchased  .the  lands  for  $3,846.40,  which 
amount  was  deemed  to  be  a  loan  to  the  plain- 
tiff;  that  upon  the  expiration  of  the  period 
of  redemption  a  sberUTs  deed  was  executed 
and  delivered  to  Wright,  who  thereupon  by 
deed  conveyed  the  lands  to  the  bank;   that 


thereafter,  in  1905,  the  bank,  In  violation  of 
the  thrust,  conveyed  some  600  acres  of  these 
lands  to  the  defendant  Benjamin  McDonald, 
who  took,  the  same  with  knowledge  of  the 
trust  There  are  other  allegationa,  but  they 
are  not  material  here. 

We  are  not  called  upon  to  determine  wheth- 
er the  complaint  states  a  cause  of  action  In 
favor  of  the  plaintiff  and  against  every  de- 
fendant, as  that  question  is  not  presented: 
but  that  plaintiff  discloses  in  her  complaint 
that  she  has  such  an  Interest  in  the  land  ss 
will  authorize  her  to  maintain  a  suit  in  equity 
to  protect  it.  Is,  we  think,  beyond  question. 
If  the  allegations  be  true,  the  purchase  of  the 
lands  at  foreclosure  sale,  though  nominally 
made  by  Wright,  acting  for  the  bank,  was  in 
fact  made  for  plaintiff  and  with  her  money; 
that  is,  money  loaned  to  her  by  the  bank.  A 
resulting  trust  was  thus  created  in  favor  «f 
the  plaintiff  (Rev.  Codes,  {  4538 ;  Lyndi  v. 
Herrlg,  32  Mont  267,  80  Pac.  240;  Elsenberg 
V.  Goldsmith,  42  Mont  563,  113  Paa  1127),  If 
she  was  in  such  position  that  she  might  have 
made  the  purchase  directly  and  in  ber  own 
name. 

[7-9]  It  is  urged  in  the  brief  of  counsel  for 
respondents  that  because  plaintiff  was  one  of 
the  original  Landt  debtors  and  a  party  to  the 
mortgage,  payment  by  her  would  have  the 
effect  of  a  redemption  rather  than  a  pur- 
chase, and  that  a  redemption  would  reston 
the  title  to  Emit  Marcellus,  or  to  his  hdrs 
in  case  of  his  death  prior  thereto,  and  would 
not  vest  it  in  the  plaintiff.  This  conclusion 
is  clearly  correct,  but  in  our  opinion  the 
premise  Is  not  When  Emit  Marcellos  died, 
his  interest  in  the  property  passed  to  hli 
heirs.  Rev.  Codes,  i  4819.  If  his  death  oc- 
curred prior  to  the  date  of  the  sale  under 
foreclosure,  then  the  question  whether  plain- 
tiff, as  his  widow,  by  redeeming  the  property 
could  maintain  this  action,  would  arise ;  bat, 
as  we  construe  the  complaint,  plalntilTs  right 
of  action  Is  made  to  depend  upon  her  pa^ 
chase  at  the  foreclosure  sale  in  1902,  before 
any  presumption  of  her  husband's  death 
arose.  Adjudicated  cases  may  be  found 
which  award  to  the  mortgagor's  wife  the 
light  to  redeem,  but  in  this  state  the  subject 
is  controlled  by  statute.  Section  6837,  Re- 
vised Codes,  as  amended  by  chapter  107, 
Laws  of  1913,  enumerates  the  persons  wbo 
may  exercise  the  right  of  redemption.  Sob- 
division  1  limits  the  right  to  the  Judgment 
debtor;  but  "debtor,"  as  the  term  is  then 
employed,  refers  exclusively  to  the  debtor 
whose  land  was  subjected  to  forced  sale. 
This  is  made  plain  by  other  provisions  of 
the  same  statute,  one  of  wliich,  found  In  sec- 
tion 6839  as  amended,  reads  as  follows: 

"If  the  debtor  redeem,  the  effect  of  the  rale 
is  terminated,  and  be  is  restored  to  his  estate." 

The  other  subdivision  of  the  section  re- 
stricts the  right  to  redemptloners,  and  a  wife, 
by  virtue  of  her  relationship  to  the  mortga- 
gor, is  not  a  "redemptloner,"  as  that  term  is 
therein  defined.    As  wife  of  the  mortgagor, 
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plaintiff  did  not  redeem  and  could  not.  There 
ts  not  any  gnestlon,  bowever,  that  under  our 
very  liberal  statute  emancipating  married 
women  (Rev.  CJodes,  IS  3690-3737)  a  wife  may 
piirchase  her  husband's  real  estate  at  execu- 
tion or  foreclosure  sale  and  hold  It  as  her 
separate  property,  If  the  transaction  is  bona 
fide  and  payment  Is  made  with  her  own  mon- 
ey. She  is  authorized  to  purchase  his  lands 
from  him  directly  (section  3694),  and  she 
could  accomplish  the  same  end  through  the 
medium  of  a  trustee  or  an  officer  of  the  law 
(17  Cyc,  1253 ;  27  Cyc.  1700 ;  Schouler  on 
Husband  and  Wife,  $  402 :  Blum  v.  Harrison, 
50  Ala.  16;  Houston  ▼.  Nord,  39  Minn.  490, 
40  N.  W.  568 ;  HIU  r.  Bugg,  52  Miss.  397 ;  Page 
T.  Dixon,  59  Mo.  43 ;  Bracken  t.  MUner,  99 
Mo.  App.  187,  73  S.  W.  225). 

In  our  opinion  this  complaint  states  fiicts 
sufficient  to  disclose  that  plaintiff  became  the 
purchaser  of  these  lands  at  the  foreclosure 
sale.  Thus  she  discloses  a  sufficient  interest 
in  the  land  to  maintain  any.  appropriate  ac- 
tion to  protect  her  title. 

The  judgment  is  reversed,  and  the  cause  la 
remanded,  with  directions  to  overrule  the  ^>e- 
cial  demurrer. 

Reversed  and  r«nanded. 

BRANTLT,  C.  J.,  and  SANNER,  3.,  concur, 
(n  Mont.  50»)  ==»= 

HAMII/rON  V.  HAMILTON  et  uz. 
(No.  3573.) 

(Supreme  Ciourt  of  Montana.     Jan.  3,  1916. 

On  Motion  for  Rehearing,  Fel^.  1,  1916.) 

1.  Affxal  and  Ebbob  ®=3l93  —  Waivbb  of 
Objections— Failube  to  Demub. 

In  an  action  to  set  aside  and  cancel  sher- 
iff's sales  and  deeds  thereunder,  or  to  permit 
plaintiff  to  redeem  from  such  sales,  the  objec- 
tion that  allegations  in  the  complaint  that  the 
sales  were  void  and  allegations  that  plaintiff 
was  ready  and  willing  to  pay  the  amounts  nec- 
essary to  redeem  were  so  inconsistent  that  the 
allegations  of  invalidity  were  conclusive  against 
the  right  to  redeem  was  merely  an  objection  to 
the  complaint  for  ambiguity  or  uncertainty,  and 
could  not  be  availed  of  on  appeal,  where  the 
point  was  not  made  by  special  demurrer  in  the 
court  below;  as  the  right  to  object  was  con- 
clusively deemed  to  have  been  waived  under  Rev. 
Codes,  {  6539,  providing,  relative  to  grounds  of 
demurrer,  that  if  no  objection  is  taken  either 
by  demurrer  or  answer,  the  defendant  must  be 
deemed  to  have  waived  it,  accepting  only  the 
'objection  to  the  court's  jurisdiction,  and  the  ob- 
jection that  the  complaint  does  not  state  a 
cause  of  action. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {{  1226-1238,  1240;  Dec. 
Dig.  <S=>193.] 

2.  MOBTOAQES     ®s>591  —  Fobeolosubb  —  Rk- 

DEMFTION — STATUTOar   PbOVISIONS. 

Ber.  CSodes,  §  6836,  provides  that  upon  a 
sale  of  real  property  the  purchaser  is  substitut- 
ed to  and  acquires  the  rights  of  the  judgment 
debtor,  and  that,  when  the  estate  is  less  than 
a  leasehold  of  two  ytors,  the  sale  is  absolute, 
but  that  in  all  other  cases  the  property  is  sub- 
ject to  redemption  as  provided  in  that  chapter. 
That  section  is  contained  in  a  chapter  which 
apparently  relates  exclusively  to  sales  \mder  ex- 


ecution, and  no  provision  as  to  redemption  is 
found  in  the  chapter  relating  to  mortgage  fore- 
closure) sales.  Such  section,  however,  ■was 
adopted  from  a  California  statute  which  prior 
to  Its  adoption  had  been  construed  by  the  Cal- 
ifornia Supreme  Court  as  including  foreclosure 
sales,  and,  though  such  construction  was  never 
expressly  adopted  by  the  Montana  Supreme 
Ck>urt,  it  was  impliedly  recognized  and  adopted. 
Section  7537  provides  that  a  judgment  creditor 
having  a  judgment  rendered  against  a  testator 
or  intestate  in  his  lifetime  may  redeem  any 
real  estate  of  the  decedent  from  any  sale  "un- 
der foreclosure  or  execution"  in  like  manner  and 
with  like  effect  as  if  the  judgment  debtor  were 
still  living.  Held  that,  both  the  court  and  the' 
Legislature  having  accepted  and  adopted  the 
construction  given  the  statute  in  California,  and 
it  long  having  been  acted  upon  as  a  rule  of 
property,  such  construction  will  not  be  repudiat- 
ed, and  such  section  applies  to  foreclosure  sales. 

fEd.  Note.— For  other  cases,  see  Mortgages, 
Cent.  Dig.  H  1693-1708 ;   Dec.  Dig.  «=9591.] 

3.  Statutes   ®=>226— CoNSTBtrcrnon  —  Adop- 
tion or  Statittic  fboh  Anotheb  State. 

When  a  statute  is  adopted  from  another 
state  the  language  of  which  has  been  construed 
by  the  court  of  last  resort  of  that  state,  the 
construction  is  also  adopted. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent.  Dig.  |  807 ;   Dec.  Dig.  «=>226.] 

4.  Appeal  and   Ebbob  ^=>173— Cbanob   ot 
Thkobt  on  Appeai,. 

In  a  suit  to  redeem  from  foreclosure  sales, 
where  defendant  alleged  and  took  the  position 
that  plaintiff's  right  to  redeem  had  been  cut  off 
by  a  sale  of  the  right  of  redemption  under 
execution,  and  that  he  had  become  the  owner  of 
such  right  by  purchase  at  the  execution  sales, 
a  contention  that  no  right  of  redemption  from 
the  foreclosure  sales  ever  existed  could  not  be 
raised  on  appeaL 

rEJd.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  t§  107&-1089,  lOfll-1093, 
1095-1098,  1101-1120;  Dec  Dig.  <S=>173.] 

6.  Execution  «=>38— Pbopkbtt  Subjict  to 
Execution— RioHT  or  Rbdeuftion  rsou 
Pbiob  Sale— "Sccckbsob  in  Intbbbst." 
Rev.  C!odes,  |  6821,  provides  that  all  prop- 
erty, both  real  and  personal,  or  any  interest 
therein  of  the  judgment  debtor,  is  liable  to 
execution.  Section  6836  provides  that  an  execu- 
tion purchaser  ia  substituted  to  and  acouires  the 
right,  title,  interest  and  claim  of  the  judgment 
debtor  to  the  property,  that,  when  the  estate  is 
less  than  a  leasehold  for  two  years,  the  sale  ia 
absolute,  but  that  in  other  cases  the  property  is 
subject  to  redemption.  Section  6837  provides 
that  property  sold  subject  to  redemption  may 
be  redeemed  by  the  judgment  debtor  or  his  suc- 
cessor in  interest  or  by  creditoiv.  Section  6839 
provides  that  in  all  cases  the  judgment  debtor 
shall  have  the  entire  period  of  one  year  from  the 
date  of  the  sale  to  redeem  the  property.  Held, 
that  the  right  to  redeem  is  a  personal  privilege, 
and  not  a  property  right  and  is  not  itself  sub- 
ject to  sale  under  execution,  the  use  of  the 
term  "successor  in  interest"  not  indicating  that 
such  right  may  be  taken  by  involuntary  sale,  as 
"successor  in  interest"  hicludes  a  judgment 
creditor  who  may  have  become  the  debtor's  suc- 
cessor by  purchase  at  an  execution  sale,  from 
which  there  has  been  no  redemption  or  possibly 
a  grantee  to  whom  the  judgment  debtor  has 
transferred  his  statutory  right 

[Ed.  Note. — For  other  cases,  see  Execution, 
CJent  Dig.  §S  51,  98-102;   Dec.  Dig.  «=>38. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Successor  in  Interest] 
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8^  Execution    «=>291— Bedeicptioi?  —  Right 

TO  Redeeu. 

If  a  judgment  debtor's  right  to  redeem  from 
foreclosure  and  execution  sales  is  subject  to  ex- 
ecution, it  is  because  it  is  an  interest  in  the 
property,  and  the  sale 'thereof  is  also  subject 
to  redemption. 

[Ed.  Note.— For  other  cases,  see  Execution, 
Cent  Dig.  U  829,  831-834;  Dec.  Dig.  «=>291.] 

7.  EXEOXTTION    «=>295— Sale— Time  fob   Re- 
demption. 

If  a  judgment  debtor  is  prevented  from  re- 
deeming from  a  sheriff's  sale  by  the  act  of  the 
purchaser  directly  or  indirectly,  whether  he  be 
the  judgment  creditor  or  not,  equity  will  inter- 
vene to  protect  his  right  and  extend  the  time 
of  the  period  of  redemption, 

[Ed.   Note. — For  other  casM,  see  Execution, 
Cent  Dig.  H  846-850 ;   Dec  Dig.  <8=»29o.] 

8.  MOBTOAOES     ®=9599— Fobeoix>bube  — Re- 
DEuPTioN— Time  fob  Redeuftion. 

A  foreclosure  sale  took  place  on  April  28, 
1909,  but  the  certificate  issued  to  the  purchaser 
and  the  dui>licate  filed  with  the  county  clerk  by 
mistake  recited  that  the  sale  took  place  on  June 
16th.  The  judgment  debtor,  in  making  ready  to 
redeem,  asked  the  sheriff  as  to  the  date  of  the 
sale,  but  the  sheriff  had  forgotten  the  date.  The 
debtor  examined  the  records  in  the  sheriff's 
office,  the  certificate  of  sale  in  the  county  clerk's 
office,  and  the  return  of  sale  in  the  office  of  the 
clerk  of  the  district  court,  all  of  which  showed 
that  the  sale  was  made  on  June  16th,  and  was 
advised  by  his  attorneys  that  such  date  was  cor- 
rect. After  April  28,  1910,  his  attention  was 
called  to  the  mistake,  but  an  offer  by- him  to 
redeem  at  that  time  or  any  time  earlier  than 
June  14,  1910,  when  tender  was  made,  would 
have  been  rejected.  Held,  that  his  actual  knowl- 
edge of  the  date  of  the  sale  after  the  year  for 
redemption  had  expired  could  not  affect  his 
right  to  redeem  subsequently  and  within  one 
year  from  June  16th. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.   Si  1733-1741;    Dec.  Dig.  «S=»599.] 

9.  MoBtQAOEs     ®=»599  —  Fobkclobube  —  Re- 
demption— ^TiUB  fob  Redemption. 

The  judgment  debtor  was  entitled  to  re- 
deem; as,  under  Rev.  Codes,  §  6840,  authoriz- 
ing payment  of  the  amount  necessary  to  redeem 
to  be  made  to  the  sheriff,  the  sheriff,  for  the 
purposes  of  redemption,  was  the  purchaser's 
agent  and  it  was  his  duty  to  know  when  the 
time  for  redemption  expired,  and  his  false  repre- 
aentation  thereof  innocently  made  was,  in  legal 
«ffect,  a  misrepresentation  by  the  purchaser  or 
creditor,  and  the  purchaser  or  creditor  could  not 
profit  by  it 

[Ed.  Note. — For  other  cases,  see  Mortgages, 
Cent  Dig.  §§  1733-1741 ;    Dec.  Dig.  <8=»599.] 

10.  MoBTOAOBS   «=>606— Redemption  —  Ten - 
DEK— Pbbson  to  Whom  Made. 

Tender  of  payment  of  the  necessary  amount 
to  the  sheriff  on  June  14,  1910,  was  as  effectu- 
al as  if  it  had  been  made  to  the  purchaser,  since, 
as  the  sheriff's  mistake  extended  the  time  of  re- 
demption until  June  16th,  it  also  extended  his 
authority  to  accept  payment. 

[Ed.  Note. — For  other  cases,  see  Mortgages, 
Cent  Dig.  §{  1788-1794;  Dec.  Dig.  «=>605.] 

11.  ExEoonoN       «=>296   —   Redemption   — 
Amount  Requibed  to  Redeem  —  "Redemp- 

TIONEB." 

Rev.  Codes,  |  6837,  subd.  1,  authorizes  the 
judgment  debtor  or  his  successor  in  interest  to 
redeem  property  sold  subject  to  redemption,  and 
imbdivision  2  authorizes  creditors  having  liens 
subsequent  to  that  on  which  the  property  is  sold 
to  redeem,  and  provides  that  the  persons  men- 


tioned in  that  subdivision  are  termed  "redemp- 
tioners."  Section  6838  provides  that  the  ja(^- 
ment  debtor  or  redemptioner  may  redeem  within 
one  year  on  paying  the  aniount  of  the  pnrcluuK, 
etc.^  and,  if  the  purchaser  be  also  a  creditor, 
having  a  prior  lien  to  that  of  the  redemptioner 
other  than  the  judgment  under  which  soch  par- 
chase  was  made,  the  amount  of  such  lien,  with 
interest.  Section  6839  provides  for  successive 
redemptions  by  redemptioners,  and  provides  for 
the  execution  of  a  deed  if  redemption  is  not 
made  within  one  year,  or  if  no  other  T«demptioD 
has  been  made  within  60  days  after  a  redemp- 
tion, and  that  in  all  cases  the  judgment  debtor 
shall  have  the  entire  i>eriod  of  one  year  from 
the  date  of  the  sale  to  redeem  the  property, 
that  if  he  redeem,  he  must  make  the  same  pay- 
ments as  are  required  to  effect  a  redemption  by 
a  redemptioner,  and  that,  if  he  redeem,  the  ef- 
fect of  the  sale  is  terminated,  and  he  is  restored 
to  his  estate.  Held,  that  the  provision  that  the 
debtor  must  make  the  same  payments  as  are 
required  to  effect  a  redemption  by  a  redemp- 
tioner is  not  intended  to  annul  the  distinction 
between  the  judgment  debtor  and  redemptioners, 
or  to  require  the  judgment  debtor  to  pay  prior 
liens  held  by  the  purchaser,  as  a  condition  of 
redemption,  but  merely  means  that,  if  he  re- 
deems from  a  redemption,  he  must  make  the 
payments  which  have  oeen  made  by  the  redemp- 
tioner. 

[Ed.  Note.— For  other  cases,  see  Execntign, 
Cent  Dig.  St  861-856;   Dec.  Dig.  <8=>296. 

For  other  definitions,  see  Words  and  Phrases, 
EHrst  and  Second  Series,  Redemptioner.] 

12.  Execution  «=3297— Mobtoageb  4=3605— 
Redemption  —  Tender  —  Keeping  Tendeb 
Good. 

Rev.  Codes,  S  4944,  provides  that  an  obliga- 
tion for  the  payment  of  money  is  extinguished 
by  a  due  offer  of  payment  if  the  amount  is  im- 
mediately deposited  in  the  name  of  the  creditor 
with  some  bank  within  the  state  of  good  repute, 
and  notice  thereof  is  given  to  the  creditor.  Sec- 
tion 4948  provides  that  an  offer  of  payment  or 
other  performance  duly  made,  though  the  tide 
to  the  thing  offered  be  not  transferred  to  the 
creditor,  stops  the  running  of  interest  on  the 
obligation,  and  has  the  same  effect  upon  all  its 
incidents  as  a  performance  thereof.  Held  that 
where  a  debtor  made  a  proper  tender  of  the 
amount  necessary  to  redeem  from  execution  and 
foreclosure  sales,  his  failure  to  deposit  the 
amounts  tendered  or  retain  them  in  his  posses- 
sion in  readiness  to  be  paid  over  to  the  purchas- 
er upon  demand,  and  to  bring  them  into  court 
when  he  instituted  the  action,  did  not  defeat  his 
right  to  redeem;  it  being  suflScient  that  he 
brought  them  into  court  when  directed  to  do  so. 
[Ed.  Note.— For  other  cases,  see  Execution, 
Cent  Dig.  SS  857-864;  Dec.  Dig.  «=»297; 
Mortgages,  Cent  Dig.  St  1788-1794 ;  Dec.  Dig. 
<8=>605.] 

13.  Execution  «=>295— Mobtgagsb  «s»614— 
Redemption— Actions  to  Redeem — Laches.. 

A  mere  delay  of  14  months  before  bringing 
a  suit  to  redeem  from  execution  and  foreclo- 
sure sales  did  not  alone  require  the  imputatioD 
of  laches. 

[EM.  Note.— For  other  cases,  see  Execution, 
Cent.  Dig.  Si  846-850;  Dec  Dig.  «=»295; 
Mortgages,  Cent  Dig.  SS  1822-1824;  Dec.  Dig. 
<S=»614.] 

On  Motion  for  Rehearing. 

14.  mobtgaqes  «=599— statutes  4=3225  — 
Redemption— Statutobt  Provisions. 

Though  Rev.  Codes,  S  6838,  was  enacted  in 
1867,  while  section  6839  was  first  enacted  in 
1877,  as  both  have  been  incorporated  in  the 
same  act,  they  are  to  be  considered  as  enacted 
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at  the  same  time  and  to  ^e  tnterdependent  and 
construed  accordingly. 

[Eld.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  S§  1733-1741:  Dec.  Dig.  <8=»599: 
Statutes,  Cent  Dig.  SS  302,  303;  Dec.  Dig.  «s> 

Appeal  from  District  Court,  Fergus  Coun- 
ty;  J.  B.  Leslie,  Judge. 

Action  by  Robert  B.  Hamilton  against 
Robert  S.  Hamilton  and  wife.  From  a  de- 
cree In  favor  of  plaintiff  and  an  order  deny- 
ing a  new  trial,  defendants  appeaL  Af-> 
.firmed. 

J.  G.  Hnntoon  and  Edw.  C.  Russell,  both 
of  Lewlstown,  and  Walsh,  Nolan  &  Scallon, 
of  Helena,  for  appellants.  Wm.  Wallace,  Jr., 
of  Helena,  L  B.  Klrkland,  of  Lewlstown,  and 
J.  6.  Brown  and  T.  B.  Weir,  both  of  Helena, 
for  respondent 

BRA.NTLT,  C.  J.  This  action  was  brought 
by  the  plaintiff  against  the  defendants,  his 
father  and  mother,  to  procure  a  decree  di- 
recting the  cancellation  of  four  sheriff's 
deeds  covering  lands  sold  on  foreclosure  ancT 
execution  sales  belonging  to  the  plaintiff,  or 
permitting  the  plaintiff  to  exercise  the  right 
of  redemption.  The  events  out  of  which  the 
controversy  arose  may  be  stated  as  follows: 
On  May  29,  1907,  the  plaintiff  was  the  own- 
er of  several  pieces  of  real  estate  which,  for 
convenience,  may  be  referred  to  as  the  Mc- 
Donald, Dlehl  &  Mohler,  Sloan,  and  Knudson 
ranches,  besides  two  quartz  lode  mining 
claims  designated  as  the  Arizona  and  Stand- 
pat,  all  situated  in  Fergus  county.  For  some 
years  the  father  (hereafter  referred  to  as  the 
defendant,  because  Mary  A.  Hamilton  is  only 
a  formal  party)  had  held  three  mortgages 
execnted  to  him  by  the  plaintiff,  separately 
covering  the  first  three  ranches  named,  and 
also  two  unsecured  promissory  notes  of  the 
plaintiff.  On  May  29,  1907,  the  defendant 
brought  an  action  In  the  district  court  of 
Fergus  county  on  these  notes  (the  cause  be- 
ing numbered  1602),  and  on  November  19, 
1907,  recovered  Judgment  thereon  in  the  sum 
of  $4,661.35.  On  June  7,  1907,  the  defend- 
ant brought  an  action  to  foreclose  the  mort- 
gage on  the  McDonald  ranch  (cause  1606). 
On  May  10,  1909,  this  action  resulted  in  a 
decree  directing  the  sale  of  the  property  to 
satisfy  an  Indebtedness  found  to  be  $1,163.- 
45,  .with  Interest  and  accrued  costs.  On 
June  16th  the  property  was  sold  by  the  sher- 
iff under  the  decree;  the  defendant  becom- 
ing the  purchaser  for  $1,213.97,  the  full 
amount  due,  with  Interest  and  costs  of  sale. 
A  certificate  was  Issued  to  the  defendant  on 
that  date,  and  a  duplicate  thereof  was  filed 
with  the  county  clerk.  On  July  25,  1908,  the 
defendant  brought  an  action  (cause  1774)  to 
foreclose  the  mortgage  on  the  Diehl  &  Moh- 
ler ranch.  On  February  15,  1909,  this  action 
resulted  in  a  decree  directing  a  sale  of  it  to 
satisfy  an  Indebtedness  bf  $1,406.03,  with  In- 
terest and  accruing  costs.  On  June  2d  the 
property  was  sold  by  the  sheriff  under  the 


decree,  the  defendant  becoming  the  purchas- 
er for  the  sum  of  $1,481.82,  the  full  amount 
due,  with  Interest  and  costs  of  sale.  A  cer- 
tificate was  Issued  to  the  defendant  on  that 
date,  and  a  duplicate  thereof  filed  with  the 
clerk  and  recorder  on  August  6th.  On  July 
25,  1908,  the  defendant  brought  an  action 
(cause  1775)  to  foreclose  the  mortgage  on  the 
Sloan  ranch.  On  February  16,  1909,  this  ac- 
tion resulted  In  a  decree  directing  a  sale  of 
the  property  to  satisfy  an  Indebtedness  of 
$6,837.43,  with  Interest  and  accruing  costs. 
On  April  28th  the  property  was  sold  by  the 
sheriff;  the  defendant  becoming  the  purchas- 
er for  the  sum  of  $6,017.24,  the  full  amount 
due,  with  Interest  and  accruing  costs.  A 
certificate  was  Issued  to  him  on  June  16, 
1909,  and  a  duplicate  thereof  filled  with  the 
derk  of  the  county  on  August  6th.  By  mis- 
take of  th^  sheriff  this  certificate  recited 
that  the  sale  had  taken  place  on  June  16th 
Instead  of  April  28th.  On  June  22,  1909,  the 
defendant  caused  execution  to  Issuel  upon 
the  Judgment  recovered  in  cause  No.  1602, 
directing  the  sheriff  to  satisfy  the  same  by 
sale  of  the  property  of  plaintiff.  Under  this 
execution,  on  July  21st,  the  sheriff,  having 
advertised  for  sale,  but  without  a  levy  of 
the  execution,  again  sold  the  property  cov- 
ered by  the  three  mortgages,  for  the  sum  of 
$235 ;  the  defendant  becoming  the  purchaser. 
A  certificate  of  sale  was  Issued  to  him  on 
August  6th,  and  thereafter,  on  September 
7th,  a  duplicate  thereof  was  filed  with  the 
county  clerk.  The  purpose  of  this  latter  pro- 
ceeding was  to  sell  the  plaintiff's  "equity  of 
redemption,"  or,  In  other  words,  to  cut  off  his 
statutory  right  of  redemption  from  the  fore- 
closure sales,  dfhe  published  notice  of  sale 
described  the  subject  of  it  as  "all  the  right, 
title,  and  Interest"  of  plaintiff  in  the  lands 
designated  by  legal  subdivisions,  as  in  the 
notices  of  the  foreclosure  sales.  It  did  not 
mention  the  right  of  redemption.  On  July 
22,  1909,  in  cause  1608,  the  defendant  recov- 
ered Judgment  upon  another  claim  which  be 
held  against  the  plaintiff  for  the  sum  of 
$946.67,  which  was  duly  docketed,  and  at 
the  time  this  action  was  tried  was  unsatis- 
fied. On  September  7,  1009,  under  an  alias 
execution  Issued  on  the  Judgment  in  cause 
1602,  the  sheriff  sold  the  Knudson  ranch 
and  the  Arizona  and  Stendpat  claims;  the 
defendant  becoming  the  purchaser.  The 
price  paid  for  the  former  was  $1,500,  and  for 
the  latter  $500.  Certificate  of  this  sale  was 
Issued  on  September  7th  and .  filed  with  the 
county  clerk  on  September  14th.  On  Oc- 
tober 11,  1909,  under  a  later  alias  execution 
Issued  on  the  Judgment  In  cause  1602,  "all 
the  right,  title,  and  Interest  of  defendant" 
in  the  Knudson  ranch  and  the  two  mining 
claims  was  sold  by  the  sheriff  and  purchased 
by  the  defendant  for  $250.  By  this  sale  the 
defendant  sought  to  cut  off  plaintiff's  right 
to  redeem  this  property.  The  balance  re- 
maining due  after  these  various  sales  upon 
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tbe  jadgment  fn  catise  1602  was  $3,086.22, 
with  accrued  Interest  On  May  7,  1910,  the 
sheriff  executed  to  the  defendant  a  deed  to 
the  Sloan  ranch.  Aa  soon  as  the  year  fol- 
lowing each  of  the  other  sales  expired  the 
defendant  obtained  sheriff's  deeds.  He  tbei'e- 
upon,  by  appropriate  actions  prosecuted  to 
Judgment,  secnred  possession  of  all  the  lands 
In  question.  Tbe  plaintiff  was  not  personal- 
ly present  at  any  of  the  sales,  bnt  remained 
away  under  the  advice  of  his  attorneys  that 
it  would  be  better  to  permit  the  sales  to  take 
place  and  to  regain  the  title  by  redemption. 
The  complaint  contains  .five  causes  of  ac- 
tion. The  first  relates  to  the  McDonald 
ranch.  Reciting  in  detail  the  proceedings  re- 
ferred to  above  resulting  in  the  sale  under 
the  decree  of  foreclosure  and  the  right  of  re- 
demption, under  the  execution  in  cause  1602, 
it  alleges,  in  substance,  that  on  June  14,  1910, 
the  plaintiff  tendered  to  the  sheriff  in  cash, 
for  the  purpose  of  redeeming  the  premises, 
the  full  amount  necessary  to  effect  redemp- 
tion, which  Included  the  amounts  paid  at 
both  sales,  with  interest,  costs,  taxes,  and 
all  legal  charges,  but  that  tbe  sheriff  refus- 
ed to  accept  the  money  and  to  permit  him  to 
redeem;  that  plaintiff  "then  was,  and  ever 
since  has  been,  and  now  is,  ready  and  willing 
and  hereby  offers  to  keep  said  tender  good, 
and  to  pay  the  whole  of  said  redemption 
money  into  this  court  for  the  benefit  of 
whomsoever  shall  be  entitled  thereto  when- 
ever this  cotirt  shall  order  or  permit  plain- 
tiff so  to  do" ;  that  on  September  2, 1910,  the 
Sheriff  executed  and  delivered  to  the  defend- 
ant a  deed  purporting  to  convey  the  prem- 
ises to  him,  who  thereupon  caused  the  same 
to  be  recorded  by  the  county  clerk,  and  that 
thereafter  the  plaintiff  was  ousted  from  pos- 
session at  the  suit  of  the  defendant,  as  stated 
above;  that  "plaintiff  avers  upon  his  infor- 
mation and  belief  that  said  deed  is  voidable 
and  should  be  voided,  for  the  reason  that 
the  said  premises  were  sold  at  said  sheriff's 
sale  en  masse  instead  of  in  separate  lots,  and 
for  the  further  reason  that  plaintiff  has  made 
a  good  and  sufficient  tender  of  the  sum  nec- 
essary to  redeem  said  property  from  said 
sales  within  the  time  for  redemption  there- 
from, and  has  done  all  things  necessary  and 
within  his  power  to  accomplish  a  redemption 
of  said  property,  and  would  have  redeemed 
the  same  but  for  the  wrongful  refusal  of  said 
sheriff  to  accept  the  redemption  money  when 
tendered  as  aforesaid."  Tbe  second  and 
fourth  causes  of  action  are  substantially  rep- 
etitions of  the  first,  with  the  exception  of 
the  difference  In  tbe  dates  of  the  events 
which  occurred  during  the  course  of  the  pro- 
ceedings and  the  amounts  tendered  to  effect 
redemption.  The  tender  for  the  redemption 
of  the  Diehl  &  Mohler  ranch,  to  which  the 
second  cause  of  action  relates,  is  alleged  to 
have  been  made  on  June  2,  1910,  and  the 
sheriff's  deed  on  September  2d.  Th6  tender 
for  tbe  redemption  of  the  Knudson  ranch  and 
the  mining  claims,  to  which  the  fourth  cause 


of  action  relates.  Is  alleged  to  bare  been 
made  on  June  14,  1910,  and  tbe  sberUTs  deed 
on  September  2,  1910.  The  third  cause  of 
action,  which  rdates  to  the  Sloan  ranch  is, 
with  the  exception  of  the  following,  substan- 
tially the  same  as  the  foregoing.  It  is  alleg- 
ed that  on  June  16,  1909,  the  sheriff  made  his 
return  of  sale  under  tbe  decree  and  filed  it  in 
the  office  of  the  clerk  of  the  district  conrt  on 
August  6th;  that  he  stated  therein  that  he 
had  sold  the  property  to  the  defendant  on 
'June  16,  1909;  that  in  the  certificate  deliver- 
ed to  the  defendant  and  the  duplicate  filed 
with  the  county  clerk  he  also  stated  that  the 
sale  had  been  made  on  June  16th ;  that  early 
in  the  month  of  April,  1910,  "and  while  the 
said  records  and  certificates  in  this  court 
and  in  the  recorder's  office  showed  tbe  date 
of  said  sale  to  have  been  June  16,  1909,  this 
plaintiff,  having  no  knowledge  of  the  actual 
date  of  said  sale,  caused  an  investigation  of 
said  records  to  be  made  for  the  purpose  of 
advising  himself  of  the  date  thereof,  and  of 
the  expiration  of  the  time  within  which  be 
would  be  entitled  to  redeem  therefrom,  and 
caused  inquiry  to  be  made  of  the  sheriff  also 
with  regard  thereto;  and  that  be  was  advis- 
ed by  said  sheriff  and  Informed  by  those 
who  had  made  said  investigation  of  such  rec- 
ords that  the  sale  had  taken  place  on  June 
16,  1009."  Then  follow  allegations  to  the 
effect  that  the  plaintiff  had  no  knowledge 
prior  to  June  10,  1910,  that  it  was  claimed 
that  the  sale  had  been  made  at  an  earlier 
date  or  of  tbe  fact  that  it  had  taken  place 
at  an  earlier  date,  and  that,  if  be  had  had 
such  knowledge  or  the  means  of  obtaining 
the  same,  and  had  not  been  misled  by  the 
statement  of  the  sheriff  and  the  return  of 
sale  and  the  certificate  accepted  by  the  de- 
fendant,' he  could  and  would  have  made  re- 
demption of  said  property  from  tbe  sale  prior 
to  April  28,  1910.    It  is  alleged: 

"The  delay  of  this  plaintiff  in  making  said  N- 
demption  and  tender  as  to  said  decretal  sale  on 
June  14,  1910,  was  due  to  his  being  misled  by 
said  certificate  of  sale  and  return  of  sale  and  the 
information  of  the  sheriff  and  the  record,  and 
that  be  acted  in  reliance  thereon  and  in  the  hon- 
est belief  induced  thereby  that'  bis  right  to  re- 
deem from  said  decretal  sale  did  not  expire  nntil 
June  16,  1910." 

It  is  further  alleged: 

"That  on  June  1,  1910.  said  sheriff,  acting 
under  the  direction  of  defendant  Robert  S. 
Hamilton,  moved  this  court  for  permission  to 
withdraw  his  return  upon  said  order  of  sale'filed 
in  said  foreclosure  suit  on  August  6,  1909,  and 
to  amend  the  date  declared  therein  aa  the  date 
of  said  sale  by  changing  the  '16th  day  of  June' 
to  the  '28th  day  of  April,'  and  for  leave  to  refile 
said  return,  as  so  amended,  as  of  date  August 
6,  1909,  which  motion  was  supported  by  the 
affidavit  of  this  defendant  Robert  S.  Hamilton 
and  said  sheriff,  alleging  that  a  mistake  had  been 
made  in  said  return  of  sale  and  in  said  certifi- 
cate of  said  sale  in  the  date  of  said  sale ;  and 
on  August  lOtb,  1910,  this  court  permitted  the 
withdrawal  of  said  return  and  the  change  of 
date  thereof,  and  the  refiling  of  the  same,  all  of 
which  was  accordingly  then  had  and  done." 

Tbe  tender  to  effect  redemption  Is  alleged 
to  have  been  made  on  June  14,  1010.    The 
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fiftb  cause  of  action  Is  a  combination  of  all 
-tbe  others.    It  was  abandoned  at  the  trial, 
and  therefore  does  not  require  notice  here. 
The  relief  demanded  Is  the  following:  That 
each  of  the  sheriff's  deeds  and  all  proceed- 
ings bad  under  each  of  the  sales  be  canceled; 
that,  if  said  sales  be  not  canceled,  tbe  plaln- 
tier  be  t)ermltted  to  redeem,  and  that  upon 
such  redemption  the  defendants  be  reqalred 
to  convey  each  and  all  of  said  premises  to 
the  plaintiff ;- that  he  recover  bis  costs,  and 
tliat  he  have  such  other  relief  as  in  the  prem- 
ises may  be  Just  and  equitable.     The  ques- 
tions of  fact  presented  by  the  pleadings  and 
agitated  at  the  trial  are  these:    (1)  Were  the 
proper  tenders  made  by  tbe  plaintiff  to  effect 
redemption?    (2)  Was  the  plaintiff  misled  as 
to  the  date  of  sale  of  the  Sloan  ranch,  so 
that  his  tender  made  on  June  14th  was  In 
time?     (8)  Had  he  up  to  the  date  of  the 
trial  held  himself  In  readiness  to  pay  the 
amounts  tendered?     The  court  found  these 
Issues  In  favor  of  the  plaintiff,  and  rendered 
a  decree  adjudging  him  entitled  to  redeem 
all  the  lands  upon  depositing  In  the  hands 
of  tbe  clerk  within  30  days  from  the  date 
thereof   tbe   sum   of  $12,661.29;   that   upon 
such  deposit  the  sheriff's  deeds  and  also  the 
Judgments  under  which  the  defendant  ob- 
tained itoBsesslon  be  canceled;  and  that  plain- 
tiff recover  his  costs  to  be  paid  to  him  out 
of  the  sum  deposited  by  him  with  the  clerk. 
The  plaintiff  made  the  nequlred  deposit.    The 
cause  Is  here  on  appeals  by  the  defendants 
from  the  decree  and  an  order  denying  them 
a  new  trial. 

[1]  1.  It  Is  argued  that  the  plaintiff  Is  not 
entitled  to  redeem  because  he  has  waived  the 
benefit  of  any  tenders  made  and  the  right  to 
redeem  by  attacking  the  validity  of  the  sales 
on  the  ground  of  Irregularity  and  Insisting 
upon  their  invalidity  as  the  primary  ground 
of  relief.    It  Is  said  that  the  two  allegations 
In  the  complaint,  the  one  asserting  that  the 
sales  were  void  because  they  were  made  en 
masse,  and  therefore  not  pursuant  to  tbe  re- 
quirements  of  tbe   statute    (Rev.    Codes,    | 
6830),  and  tbe  other  that  the  plaintiff  was 
and  still  is  ready  and  willing  to  pay  the 
amounts  necessary  to  effect  redemption  from 
them,  are  so  far  inconsistent  that  the  mak- 
ing of  the  former  is  conclusive  against  the 
right  to  redeem.    This  contention  Is,  In  ef- 
fect, an  attack  upon  tbe  complaint  on  the 
ground  of  ambiguity  or  uncertainty,  and  may 
not  be  availed  of  In  this  court,  for  the  rea- 
son that  tbe  point  was  not  made  by  special 
demurrer  In  the  court  below.    Whether  tbe 
court  should  have  sustained  a  demurrer  up- 
on this  ground,  had  it  been  Interposed,  we 
are  not  required  to  decide.    Our  office  Is  to 
determine  whether  the  plaintiff  made  a  case 
by  his  evidence  upon  which  he  Is  entitled  to 
relief  within  the  allegations  of  his  complaint 
considered  from  any  point  of  view.    This  Is 
tbe  rale  when  seasonable  attack  has  been 
made  In  the  trial  court  by  general  demurrer 
only.    Donovan  v.  McDevitt,  86  Mont  61,  82 
154P.-46 


Pac  49;  Hides  ▼.  Rupp,  49  Mont  40,  140 
Pac.  97;  tRaymond  v.  Blancgrass,  36  Mont. 
449,  93  Pac.  648,  15  L.  B.  A.  (N.  S.)  976.  It 
is  the  rule  applicable  to  a  complaint  which  la 
merely  ambiguous  or  uncertain  in  the  allega- 
tion of  the  facts  upon  which  the  demand  for 
relief  is  predicated,  because  the  right  to.  ob- 
ject to  it  by  special  demurrer  on  either  or 
both  of  these  grounds  Is  conclusively  deemed 
to  have  been  waived  after  Issue  is  Joined. 
Bev.  Codes,  i  6639. 

[2,  9]  2.  It  is  contended  that  the  statute  re- 
lating to  redemptions  does  not  Include  sales 
made  under  foreclosure  decrees.  This  con- 
tention cannot  be  maintained.  Section  6836 
of  the  Revised  Codes  declares: 

"Upon  a  sale  of  real  property,  the  purchaser 

is  substituted  to  and  acquires  the  right,  title. 
Interest,  and  claim  of  the  judgment  debtor 
thereto;  and  when  ttie  estate  is  less  than  a 
leasehold  of  two  years  unexpired  term,  the  sale 
is  absolute.  In  all  other  cases  the  property  is 
subject  to  redemption,  as  provided  In  this  chap- 
ter.'' 

Tbe  chapter  In  which  this  provision  is 
found  (chapter  1,  tit  9,  pt  2)  apparently  re- 
lates exclusively  to  sales  under  levies  by  ex- 
ecution upon  Judgments  as  sucb,  and  not 
to  mortgage  foreclosure  sales.  The  provi- 
sions relating  to  the  latter  are  found  in  chap- 
ter 1,  tit  10,  pt  2.  In  tha  latter  there  is 
found  no  provlrion  on  the  subject  of  redemp- 
tion. If  nothing  other  than  these  provisions 
were  to  be  considered,  we  should  be  inclined 
to  the  opinion  that  a  sale  under  a  decree  of 
foreclosure  would  ipso  facto  finally  cut  off 
the  rights  of  the  Judgment  debtor.  Section 
6836  was  first  enacted  by  the  territorial  Leg- 
islature In  1867,  and  has  been  a  law  in  this 
Jurisdiction  ever  since.  Laws  1867,  p.  181 
(Prac  Act)  I  229;  Laws  of  Montana  1871- 
72,  p.  87  (Civ.  Prac.  Act)  f  279;  Laws  1877, 
p.  128  (Code  Olv.  Proc)  |  329;  Bev.  Stat 
1879,  div.  1,  Ut  9,  a  1  (Code  Civ.  Proc.)  | 
329;  Comp.  Stat  1887,  dlv.  1,  §  340;  Code 
Civ.  Proc.  1895,  {  1233.  It  was  adopted  from 
the  Practice  Act  of  California,  the  source  of 
many  of  the  provisions  of  our  Code  of  Ovll 
Procedure  (Cal.  Civ.  Prac.  Act  [St  1851,  p. 
88]  i  229),  with  the  addition  of  the  clause 
defining  the  rights  acquired  by  the  purchaser 
at  execution  sale.  This  clause,  however,  did 
not  In  any  way  affect  tbe  right  of  redemp- 
tion granted.  Section  231  of  the  California 
act  fixed  the  time  within  which  the  redemp- 
tion might  be  effected  at  six  months.  The 
same  limitation  was  provided)  by  our  own  stat- 
ute until  It  was  changed  to  one  year  by  the 
act  approved  March  12,  1895.  Rev.  Codes,  | 
6838.  Prior  to  Its  enactment  by  the  terri- 
torial Legislature,  tbe  provision  bad  been 
construed  by  the  Supreme  Court  of  Cali- 
fornia as  broad  enough  to  Include  within  Its 
design  sales  made  under  decrees  of  foreclo- 
sure. In  Kent  v.  Laffan,  2  Cal.  596,  decided 
in  1852,  after  quoting  the  provision,  Mr. 
Justice  Eeydenfeldt,  speaking  for  the  court, 
said: 
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"I  think  the  lan^age  of  this  act  is  sufficiently 
comprehensiTe  to  include  within  its  design  sales 
of  real  estate  under  decrees  of  foreclosure  of 
mortgages.  A  contrary  doctrine  mi^ht  be  held 
by  ingenious  and  technical  construction  of  that 
portion  of  the  act  which  regulates  executions 
upon  judgments.  But  in  all  such  cases  I  consid- 
er it  safest  to  look  to  the  obvious  policy  of  the 
law,  and  to  maintain  sucli  policy  against  a  mere 
hesitation  caused  by 'the  inapt  language  of  the 
act.  This  is  also  the  application  of  the  common- 
law  principle  which  declares  that  remedial  stat- 
utes shall  be  beneficially  construed." 

It  may  be  noted  that,  when  the  decision 
was  made,  the  California  act  also  contained 
special  provisions  for  foreclosures,  none  of 
which  granted  the  right  of  redemption.  This 
case  was  recognized  and  followed  as  author- 
ity In  Guy  T.  Middleton,  5  Gal.  392  (1855) ; 
Harlan  v.  Smith,  6  Cal.  173  (1856) ;  McMn- 
lan  T.  Ridiards,  9  Cal.  365,  70  Am.  Dec.  665 
(1858) ;  and  Stout  t.  Macy,  22  Cal.  650  (1863). 
While  in  McMillan  r.  Richards  Mr.  Justice 
Field  Intimated  a  doubt  as  to  the  correctness 
of  the  decision  in  Kent  v.  Laffan,  he  said: 

"It  has  been  repeatedly  recognized  as  law  by 
this  court,.  *  *  *  and  has  been  acted  upon 
by  parties  for  years;  rights  of  property  have 
been  acquired  under  it  which  we  are  not  at 
liberty  at  this  day  to  disturb." 

There  is  no  decision  by  this  court  express- 
ly adopting  the  construction  given  the  pro- 
vision by  the  (California  court;  yet  It  was 
many  years  ago  recognized  by  this  court  as 
settled  law.  State  ef  reL  CJruse  Savings 
Bank  v.  OilUam,  18  Mont  94,  44  Pac.  394, 
45  Faa  661,  33  L.  R.  A.  566.  In  that  case 
the  question  at  Issue  was  whether  the  act 
approved  March  12,  1895,  extending  the  peri- 
od of  redemption  from  six  months  to  one 
year  impaired  the  obligation  of  a  mortgage 
contract  made  prior  to  its  enactment  In 
the  original  opinion  it  was  held  that  It  did 
not  On  rehearing  the  decision  was  reversed 
because  oj  the  decision  of  the  Supreme  Court 
of  the  United  States  in  Bamitz  v.  Beverly, 
163  U.  S.  118,  16  Sup.  Ct  1042,  41  U  Ed  93, 
overruling  the  decision  of  the  Supreme  Court 
of  Kansas  in  the  same  case.  55  Kan.  466,  42 
Pac.  725,  31  L.  R.  A.  74,  49  Am.  St  Rep.  257. 
The  decision  was  upon  a  question  not  before 
the  court,  unless  upon  the  assumption  that 
the  statute  (section  6836,  supra)  includes 
sales  on  mortgage  foreclosures.  This  deci- 
sion may  therefore  be  deemed  as  a  distinct 
recognition  and  adoption  of  the  law  as  de- 
clared in  Kent  v.  Laffan.  Again,  in  section 
7537  of  the  Revised  Codes  Is  found  this  pro- 
vision: 

"A  judgment  creditor  having  a  judgment  which 
was  rendered  against  the  testator  or  intestate  in 
his  lifetime,  may  redeem  any  real  estate  of  the 
decedent  from  any  sale  under  foreclosure  or  exe- 
cution, in  like  manner  and  with  like  effect  as  if 
the  judgment  debtor  were  still  living." 

This  provision  has  been  upon  our  statute 
books  for  more  than  30  years.  Both  this 
court  and  the  Legislature  having  thus  ac- 
cepted and  adopted  the  construction  given 
the  statute  in  Kent  v.  LafTan,  and  it  having 
^ong  been  acted  upon  as  a  rule  of  property 


in  this  state,  we  think  It  would  be  entirely 
wrong  for  this  court  to  repudiate  it  at  this 
late  day,  thus  disturbing  titles  acquired  un- 
der it  Especially  applicable  to  these  cir- 
cumstances is  the  rule  which  we  have  fre- 
quently recognized,  that,  when  a  statute  is 
adopted  from  another  state,  the  language  of 
which  has  been  construed  by  the  court  of 
last  resort  of  the  state  from  which  It  comes, 
we  adopt  the  construction  also.  State  v. 
O'Brien,  18  Mont  1,  43  Pac.  1091,  44  Pac. 
399;  Sharman  v.  Huot,  20  Mont  555,  52  Pac, 
558,  63  Am.  St  Rep.  645;  Stadler  v.  Banki 
22  Mont  190,  56  Paa  111,  74  Am.  St  Rep. 
582;  Butte  &  Boston  Co.  v.  Montana  O.  P. 
Co.,  26  Mont  41,  63  Pac.  825;  McQueeney  v. 
Toomey,  36  Mont  281,  92  Pac.  561,  122  Am. 
St.  Rep.  358,  13  Ann.  Cas.  316. 

[4]  The  case  of  Thomas  v.  Thomas,  44 
Mont  102,  119  Pac  283,  Ann.  Gas.  1913B, 
616,  cited  by  counsel,  does  not  suggest  any- 
thing contrary  to  the  case  of  Kent  v.  Laf- 
fan,  but  merely  holds  that  the  shwifF  de- 
rives his  power  to  make  a  sale  on  foredosnie 
from  the  decree,  and  not  from  the  order  of 
sale,  and  that  such  an  order  need  not  pos- 
sess the  formalities  of  the  writ  of  execntioii 
provided  for  In  section  6817  of  the  Revised 
C!odes.  Neither  Is  the  case  of  Parker  v.  Dac- 
res,  130  U.  S.  50.  9  Sup.  Ct  433,  32  L.  Ed. 
848,  in  point  It  does  hold  that  the  legal 
right  of  redemption  is  statutory.  It  also 
holds  that  the  mode  of  exercising  it  pointed 
out  by  the  statute  must  be  pursued.  There 
Is  nothing  in  either  of  these  holdings  ap- 
plicable to  the  case  In  hand.  Furthermore, 
Jn  their  answer  the  defendants  aver  that 
plaintiff  owned  the  right  to  redeem  the  lands 
covered  by  the  mortgages  from  the  date  of 
each  of  the  sales  until  July  21,  1909,  when 
the  several  rights  were  -  sold  under  execu- 
tion in  cause  1602,  and  that  defendant  then 
became  the  purchaser  and  owner.  This  al- 
legation defines  the  position  assumed  by  de- 
fendant throughout  the  trial  in  the  district 
court,  viz.,  that  he  had  cut  off  plaintiff's 
right  to  redeem,  and  hence  that,  though  it 
had  existed  either  by  virtue  of  the  statate 
or  under  the  terms  of  the  decree,  he  had 
himself  become  the  owner  of  It  by  purchase 
at  the  execution  sales.  That  the  right  ex-, 
ists  was  therefore  an  admitted  fact  in  the 
case.  The  contention  made  in  this  court  for 
the  first  time  that  the  right  never  existed 
Is,  to  say  the  least,  too  late  to  avail  the  de- 
fendant It  is  also  entirely  inconsistent  witli 
the  next  contention  made  by  counsel,  viz.. 
that  plaintiff's  right  to  redeem  was  subject 
to  sale  under  execution,  and  that,  it  having 
been  levied  upon  and  sold,  plaintiff  was  left 
without  the  right 

[6,  6]  3.  Section  6837  of  the  Revised  Codes 
declares: 

"Property  sold  subject  to  redemption,  as  pro- 
vided in  the  last  section,  or  any  part  sold  spp- 
arately,  may  be  redeemed  in  the  manner  herein- 
after provided,  by  the  following  persons,  or  their 
successors  in  interest:   1.  The  judgment  debtor. 
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or  his  successor  In  Interest,  in  tbe  whole  or 
any  part  of  the  property.  2.  A  creditor  having 
a  lien  by  a  judgment,  mortgage  or  attachment, 
on  the  property  sold,  or  on  some  share  or  part 
thereof,  subsequent  to  that  on  which  the  prop- 
erty is  sold.  If  a  corporation  be  such  creditor, 
any  stockholder  thereof  may  redeem,  in  case  the 
officers  of  such  corporation  refuse  so  to  do.  The 
persons  mentioned  in  the  second  subdivision  of 
this  section  are,  in  this  chapter,  termed  redemp- 
tioners." 

Sections  6838  and  6889  prescribe  within 
what  time  and  how  the  judgment  delator  or 
redemptioner  may  effect  redemption,  what 
are  tbe  rights  of  successlTe  redemptloners, 
and  what  payments  must  be  made  by  each. 
In  the  latter  section  is  found  this  provision: 
"In  all  cases  the  judgment  debtor  shall  hare 
the  entire  period  of  one  year  from  the  date  of 
the  sale  to  redeem  the  property." 

It  authorizes  the  execution  of  a  deed  by 
the  sheriff  only  at  the  expiration  of  the  year. 
It  was  held  In  McQueeney  v.  Toomey,  supra, 
that  the  right  of  redemption  puts  the  debtor 
in  a  position  analogous  to  that  of  one  who 
baa  a  right  to   repurchase  the  property  on 
certain  fixed  and  definite  terms.    This  con- 
clusion was  deemed  necessary  in  view  of  sec- 
tion 6836,  which  declares  what  the  purchas- 
er at  tbe  sale  acquires.    If  be  acquires  "the 
right,  title,  interest  and  claim  of  the  Judg- 
ment debtor,"  no  interest  is  left  which  Is  the 
subject  of  levy  and  sale.    Clearly,  then,  the 
purpose  of  the  Legislature  in  enacting  sec- 
tion 6837  was  to  declare  it  to  be  the  public 
policy  of  this  state  that,  when  an  unfortu- 
nate debtor  has  lost  his  land,  either  under 
mortgage  foreclosure  or   execution   sale,  he 
shall  have  the  opportunity  to  regain  It  by 
complying  with  tbe  conditions  imposed ;  and 
not  only  so,  but  that  those  who  have  acquir- 
ed liens  inferior  to  that  to  satisfy  which  the 
sale  was  made  shall  resort  to  tbe  process  of 
redemption,  and  not  to  levy  and  sale,  in  or- 
der to  protect  themselves  from   loss.     The 
right  Is  therefore  a  personal  privilege,  and 
not  a  property  right,  and  hence  does  not 
come  within  tbe  category  of  any  of  tbe  In- 
terests enumerated  in  section  6821  as  sub- 
ject  to    execution.      The    l,anguage    quoted 
from  section  6839,   "In  all  cases  the  Judg- 
ment debtor   shall   have  the  entire  period 
of  one  year  from  tbe  date  of  the  sale  to  re- 
deem the  property,"  as  clearly  manifests  this 
purpose  as  if  the  statement  had  be«i,  "The 
right  of  tbe  debtor  to  redeem  shall  not  be 
subject  to  levy  under  execution ;"   otherwise 
the  provision  would  be  without  meaning  or 
purpose.    Tbe  result  would  be  that  the  right, 
not  only  of  the  judgment  debtor,  but  also  of 
every  redemptioner,   could   be  taken   dway 
by  an  assiduous  creditor,  and  thus  the  whole 
policy  of  the  law  would  be  defeated.    Mer- 
ry v.  Bostwlck,  13  III.  398,  54  Am.  Dec.  434 ; 
Powers  V.  Andrews,  84  Ala.  289,  4  South.  263 ; 
Shaw  y.  Lindsey,  60  Ala.  344.    It  is  said  by 
Mr.  Freeman  in  his  work  on  Execution  (2d 
Ed.)  {  182,  that  since  the  judgment  debtor 
had,  pending  the  period  of  redemption,  the 
possession  of  the  property  and  a  beneficial. 


as  well  as  a -legal,  estate  therein,  no  rcwson 
can  be  assigned  why  this  estate  may  not  be 
subject  to  levy  and  sale  under  execution 
against  him.  This  may  he  true  in  those 
states  In  which,  as  In  Iowa  (Curtis  v.  Mil- 
lard, 14  Iowa,  128,  81  Am,  Dec.  460),  the  levy 
and  sale  vests  in  the  purchaser  only  an  in- 
choate estate  which  may  ripen  Into  a  legal 
estate  upon  the  execution  of  tbe  sheriff's 
deed.  It  cannot  be  so  under  our  statute,  for 
It  contains  no  provision  giving  tbe  debtor 
the  right  of  possession  during  the  period  of 
redemption;  section  6843  seeming  to  imply 
that  tbe  judgment  creditor  is  entitled  to  de- 
mand and  receive  the  value  of  the  use  and  oc- 
cupation during  that  period.  This  view  Is 
in  conflict  with  the  conclusion  announced  In 
McMillan  V.  Richards,  supra,  on  the  same 
point;  but  it  ihay  not  be  overlooked  that 
section  231  of  the  California  Practice  Act,  in 
force  at  tbe  time  the  decision  was  made,  as 
has  already  been  noted,  did  not  define  the 
character  of  title  acquired  by  the  purchaser 
at  an  execution  or  foreclosure  sale,  as  does 
section  6836,  supra.  The  California  section 
has  been  amended  in  the  particular  referred 
to,  and  is  now  identical  with  ours.  Cal.  Code 
Civ.  Proc.  {  700.  We  have  not  been  referred 
to  any  decision  construing  it  I>oubtIess  the 
court  would  not  give  it  a  construction  in 
harmony  with  our  view.  But,  be  this  as  It 
may,  if  the  debtor's  interest  is  subject  to 
execution,  it  is  because  it  is  an  Interest  In  tbe 
real  estate.  If  It  be  such,  tbe  conclusion  can- 
not be  avoided  that  the  sale  of  It  must  also 
be  subject  to  redemption  (Russell  v.  Fabyan, 
34  N.  H.  219) ;  otherwise,  again,  the  provision 
quoted  from  section  6839  Is  without  purpose 
or  meaning.  The  use  of  the  expression  "suc- 
cessors In  Interest,"  in  section  6837,  does  not 
furnish  the  basis  for  an  Inference  to  the  ef- 
fect that  the  right  of  the  debtor  may  be  tak- 
en by  Involuntary  sale.  It  can  mean  nothing 
more  than  that  one  who  has  succeeded  to 
tbe  title  to  tbe  property,  or  has  been  substi- 
tuted to  the  rights  of  the  debtor  or  redemp- 
tioner, has  the  same  rights  as  has  he.  When, 
for  illustration,  property  is  subject  to  a 
mortgage,  or  judgment,  or  attachment  lien, 
it  is  still  the  property  of  the  debtor.  A  judg- 
ment creditor  may  become  his  successor  by 
purchase  at  execution  sale  from  which  there 
has  been  no  redemption,  as  was  tbe  case  in 
Pollard  V.  Harlow,  138  CaL  390,  71  Pac.  454, 
648,  but  this  is  fundamentally  a  different 
case  from  that  of  an  attempted  sale  under 
execution  of  the  statutory  right  of  redemp- 
tion. The  distinction  between  this  right  and 
what  was  known  as  the  equity  of  redemp- 
tion at  the  common  law  Is  fundamental.  The 
one  Is  the  right  a  judgment  debtor  has  to  re- 
gain property  which  he  has  lost  by  sale  under 
process.  The  other  Is  the  right  the  mort- 
gagor has,  prior  to  foreclosure,  to  discharge 
the  indebtedness,  and  thus  clear  his  property 
from  the  Incumbrance  of  the  mortgage,  the 
former  comes  Into  existence  only  after  the 
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foreclosure  sale  and  Is  of  purely  statutory 
origin.  27  Cyc.  1800;  11  Am.  &  Hng.  Bncy. 
of  Law  (2d  Ed.)  213.  The  other  is  founded 
upon  tbe  mortgage  contract  The  term  "suc- 
cessor" is  also  broad  enough  to  include  a 
grantee  to  whom  the  Judgment  debtor  has 
transferred  his  statutory  right  McQueeney 
v.  Toomey,  supra;  Phillips  v.  Hagart,  113 
Cal.  552,  45  Pac.  843,  64  Am.  St  Bep.  369. 
The  question  whether  this  is  so  does  not  arise 
here.  Our  conclusion  therefore  is  that  the 
attempted  sales  of  the  right  of  redemption 
were  nugatory,  and  that  by  virtue  of  them 
defendant  did  not  cut  off  plaintHTs  right 

4.  The  next  question  presented  is  whether 
the  evidence  is  sufficient  to  support  the  find- 
ings. It  is  so  voluminous  that  it  will  be  im- 
possible to  quote  and  examine  it  In  detail. 
There  can  be  no.  question  but  that  it  amply 
Justifies  the  court's  conclusion  that  on  June 
14,  1910,  the  plaintiff  tendered  to  the  sheriff 
at  tbe  Fergus  County  Bank  in  Lewistown 
amounts  respectively  sufficient  to  effect  re- 
demption of  the  McDonald,  Sloan,  and  Knud 
son  ranches  and  the  mining  claims,  including 
the  amount  bid  at  the  alleged  sale  of  the 
right  to  redeem,  made  of,  the  former  on  July 
22,  and  of  the  latter  on  September  7,  1909, 
with  statutory  Interest  at  12  per  cent  per 
annum  on  the  principal  sums  (Rev.  Codes,  { 
6838),  together  with  the  taxes,  assessments, 
and  charges  paid  by  the  defendant  with  in- 
terest on  them  at  8  per  cent  per  annum. 
At  that  time  the  plaintiff,  accompanied  by 
his  wife  and  his  attorney,  Mr.  Marshall,  was 
at  the  bank,  and,  Mr.  Marshall  having  pre- 
viously ascertained  and  cast  up  the  separate 
amounts  required,  the  plaintiff  tendered  them 
separately  in  gold  coin  to  Mr.  Tnllock,  the 
undersherlff,  who  had  come  in  at  the  request 
of  Mr.  Waite,  the  president  of  the  bank.  Un- 
certain whether  the  exact  amounts  ascertain- 
ed by  Mr.  Marshall's  calculations  would  be 
sufficient  he  tendered  a  considerable  sum  in 
excess  in  each  case.  Mr.  TuUock,  though  ex- 
pressing himself  as  satisfied  that  the  amounts 
were  sufficient  refused  to  accept  them,  be- 
cause he  had  been  instructed  by  the  sheriff 
and  Mr.  Huntoon,  the  attorney  of  the  defend- 
ants, who  had  exclusive  charge  of  the  sales, 
and  also  of  the  matter  of  redemption,  not  to 
accept  them ;  Mr.  Huntoon's  theory  evidently 
being  that  the  right  of  redemption  in  each 
case  had  been  taken  away  by  the  sales  under 
the  Judgment  in  cause  1602.  Thereupon  the 
total  of  the  three  amounts  was  tendered  and 
refused.  There  were  present  at  the  tiibe 
Mr.  Waite,  the  president,  Mr.  Osweller.  the 
assistant  cashier,  and  Mr.  Nave,  an  acquaint- 
ance of  plaintiff  who  had  aided  in  procuring 
the  money.  Mr.  Marshall,  Mr.  Waite,  and 
Mr.  Osweller  testified  as  to  what  took  place. 
ITpcni  the  refusal  of  Mr.  Tullock  to  accept 
the  money,  Mr.  Belden,  an  attorney  of  tbe 
plaintiff,  came  in  and  with  the  same  money 
made  like  tenders,  as  mortgagee  of  the  plain- 
tlfl.    These  tenders  were  also  refused.   There 


is  some  conflict  in  the  evidence  as  to  whether 
tenders  were  made  in  separate  amounts  to 
redeem  from  each  sale,  or  whether  only  a 
single  tender  of  the  gross  amount  was  made 
by  Mr.  Belden.  It  is  sufficient  to  say  on  this 
point  that  the  evidence  preponderates  In  fa- 
vor of  the  court's  finding  that  the  tenders 
were  made  by  the  plaintiff  as  stated  by  Mr. 
Marshall  and  as  the  court  found. 

[7]  Admittedly  no  tender  was  made  at  any 
other  time  to  redeem  the  Sloan  ranch,  the 
sale  of  which  had  taken  place  on  April  28, 
1909.  It  does  not  follow,  however,  that  this 
fact  conclusively  priecluded  the  court  from 
inquiring  into  the  circumstances  and  deter- 
mining'whether  the  plaintiff  was  excusable 
for  neglecting  to  make  the  tender  In  this 
behalf  before  the  exx)lration  of  the  year  aft- 
er that  sale.  It  is  well  settled  that  If  the 
Judgment  debtor  is  prevented  by  the  act  of 
the  purchaser,  whether  Judgment  creditor  or 
not  directly  or  indirectly,  from  complying 
with  the  statute,  equity  will  intervene  to 
protect  his  right  and  extend  the  time  of  the 
period  o(  redemption.  Graffam  ▼.  Bargess, 
117  U.  S.  180,  6  Snp.  Ct  686,  29  U  Ed.  839; 
Schroeder  v.  Young,  161  U.  S.  334, 16  Sap.  Ct 
S12,  40  L.  Ed.  721;  Benson  ▼.  Bunting,  127 
Cal.  636,  69  Pac.  991,  78  Am.  St  Rep.  81.  In- 
deed, we  do  not  understand  that  counsel  for 
the  defendant  contend  to  the  contrary.  They 
apparently  accept  this  as  the  law,  because 
their  contention  is  that  the  court  was  In  er- 
ror in  finding  that  the  plaintiff  was  misled 
by  the  sheriff  and  the  record  made  by  him 
after  the  sale  proceedings,  and  thus  prevent- 
ed the  plaintiff  from  effecting  redemption 
within  tbe  statutory  period. 

[B-10]  The  evidence  introduced  on  this 
point  tends  to  show  that  early  in  April  the 
plaintiff,  in  order  to  make  ready  to  redeem, 
made  inquiry  ot  the  sheriff  as  to  the  date  of 
sale.  The  sheriff  being  unable  to  give  him 
the  information  on  the  subject  because  he 
had  apparently  forgotten  the  date,  he  then 
went  to  the  sheriff's  office.  Such  record  as 
he  fotmd  there  showed  the  date  as  June  16tli. 
He  then  examined  the  certificate  of  sale  in 
the  county  clerk's  office  and  the  return  of  sale 
in  the  office  of  the  clerk  of  tbe  district  court 
Not  content  with  this,  he  had  an  investiga- 
tion made  by  his  attorneys,  and  was  advised 
by  them  that  June  16th  was  the  correct  date. 
All  these  records  showing  that  the  sale  had 
been  made  on  June  16th,  he  reached  the  con- 
clusion that  this  date  was  correct  The  no- 
tice of  the  sale  was  published  in  the  Fergus 
County  Democrat,  to  which  the  plaintiff  was 
a  subscriber.  It  described  the  Sloan  ranch 
by  legal  subdivisions  only.  Notice  of  the 
sale  of  the  Diehl  &  Mohler  ranch  was  being 
published  at  the  same  time  and  in  tbe  same 
way.  The  Sloan,  McDonald,  and  Oiehl  & 
Mohler  ranches  were  being  advertised  by  the 
same  description  for  sale  on  July  21st  This 
was  the  notice  of  the  sale  of  tbe  right  at  re- 
demption.   But  there  was  no  Intimation  in 
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the  notices  that  this  was  the  subject  of  the 
Bale.  The  plaintiff,  having  been  advised  by 
bis  attorneys  not  to  attend  the  sales,  did  not 
do  80,  nor  did  he  read  the  notices.  If  we 
bear  Uiis  In- mind,  it  does  not  appear  strange 
that  he  should  have  been  led  by  the  record 
to  believe  that  he  had  nntll  Jane  16tb  to 
effect  redemption.  Indeed,  the  defendant 
himself,  who  bad  procured  the  sales  and  had 
attended  all  of  them,  and  seems  to  have  been 
determined  to  preclude  redemption  by  any 
means  in  his  power,  did  not  discover  the 
mistake  antH  he  came  to  apply  for  his  deed 
on  May  5th;  and,  while  It  is  true  that  a 
few  days  after  April  28th  the  defendant  ap; 
piled  to  .the  court  for,  and  subsequently  ob^ 
tained,  an  order  permitting  the  sheriff  to 
correct  his  return  and  certificate,  and  that 
the  attention  of  the  plaintiff  was  then  called 
to  the  error,  the  time  for  redemption  had 
then  expired,  An  offer  by  him  to  redeem  at 
that  time  or  any  time  earlier  than  he  did  aft- 
er the  end  of  the  year  would  have  been  per- 
emptorily rejected.  The  fact  that  actual 
knowledge  was  then  brought  to  him  could  not 
affect  his  right.  And  if,  as  he  testified,  and 
the  court  found,  he  neglected  to  offer  to  re- 
deem earlier  than  he  did  because  he  had  no 
actual  knowledge  of  the  correct  date  until 
after  the  expiration  of  the  year,  and  could 
not  acquire  It  from  the  offlciill  record,  he 
ought  not  to  be  denied  relief.  For,  though 
the  sheriff  was  not,  in  a  strict  sense  of  that 
term,  the  agent  of  the  plaintiff,  the  defendant 
may  not  be  permitted  to  profit  by  his  error; 
on  the  contrary,  to  the  extent  to  which  the 
plaintiff  suffered  wrong  by  the  error  of  the 
sheriff,  the  defendant  Is  responsible.  For  the 
purposes  of  redemption  the  statute  makes 
the  sheriff  the  agent  of  the  purchaser  at  the 
sale.  Bev.  Codes,  {  6840.  It  is  his  duty  to 
know  when  the  time  for  redemption  expires. 
Therefore  a  false  representation  made  by  him 
upon  the  subject  Is,  In  legal  effect,  a  misrep- 
resentation made  by  the  purchaser  or  cred- 
itor, and,  though  it  be  innocently  made,  the 
latter  cannot  profit  by  It.  2  Herman  on  Es- 
toppel and  Res  Judicata,  8  770 ;  17  Cyc.  330 ; 
French  v.  Edwards,  13  WaU.  506,  20  L.  Ed. 
702.  And  Just  here  it  may  be  remarked  that 
a  tender  at  payment  to  the  sheriff  on  June 
14th  was  Just  as  effectual  as  if  It  had  been 
made  to  the  defendant;  for.  If  the  mistake 
of  the  sheriff  extended  the  time  of  redemp- 
tion untQ  June  16th,  it  also  extended  the 
authority  of  the  sheriff  to  accept  payment 
As  to  the  tender  made  on  June  2d  to  re- 
deem the  Diehl  &  Mohler  ranch,  the  evidence 
Is  not  entirely  satisfactory,  but,  In  our  opin- 
ion. It  Is  sufficient  to  sustain  the  conclusion 
that  it  was  made  on  that  date  as  alleged. 
In  brief,  it  appears  that,  having  previously 
ascertained  through  his  attorneys  from  the 
return  of  the  sheriff  that  that  date  was  the 
last  day  of  the  redemption  period,  the  plaln- 
tlfl  obtained  from  one  Shoemaker  a  suffi- 
cient amount  In  gold  to  effect  the  redemption, 


and  entrusted  it  to  Messrs.  Marshall  and 
Belden,  his  attorneys,  for  that  purpose.  The 
attorneys  proceeded  to  the  sheriff's  office. 
Mr.  Marshall  testified  that  they,  in  the  pres- 
ence of  the  plaintiff  and  in  his  behalf,  ten- 
dered the  amount  bid  at  the  foreclosure  sale, 
and  also  the  sale  of  the  right  of  redemption, 
together  with  interest,  taxes,  and  charges  as 
required  by  the  statute,  and.  In  order  to  cover 
any  error  whldi  they  might  have  made  in 
casting  up  the  gross  amount,  (130  besides, 
and  that  the  nndersherlff  refused  to  receive 
it  because  he  had  been  instructed  by  the 
sheriff  and  Mr.  Huntoon  not  to  do  so.  This 
was  the  only  direct  evidence  en  the  subject. 
The  truth  of  It  is  rendered  questionable  by 
the  statement  of  the  plaintiff  that  he  was  not 
present,  by  that  of  Mr.  Belden  tha^he  made 
the  tender  as  plaintlETs  mortgagee,  and  also 
by  that  of  Mr.  Tollock,  the  undersheriff,  that 
the  only  tender  he  had  any  recoUectloD  of 
was  that  made  by  Mr.  Belden.  That  Mr. 
Belden  did  make  such  a  tender  must  be  ac- 
cepted as  true,  because  the  documentary 
evidence  Introduced  in  connection  with  his 
testimony  shows  that  he  held  a  mortgage  on 
the  property  executed  to  him  and  recorded 
on  that  day  which  was  brought  to  the  at- 
tention of  the  sheriff  by  a  certificate  of  the 
count?  clerk  and  an  affidavit  by  Mr.  Belden 
as  required  by  the  statute.  Rev.  Codes,  { 
6841.  On  the  other  band,  it  cannot  be 
doubted  that  the  money  tendered  belonged  to 
the  plaintiff,  and  that  the  attorneys  were 
present  then  to  effect  a  redemption  in 
his  behalf.  The  other  testimony  tends  to 
show  that  the  mortgage. was  executed  to 
Mr.  Belden  merely  as  a  device  to  enable 
him  to  make  a  tender  as  mortgagee.  It  is 
altogether  Improbable  that,  such  being  the 
case,  he  made  the  tender  exclusively  as  mort- 
gagee with  money  which  belonged  to  his  cli- 
ent. We  think  the  evidence  Justifies  the  con^ 
elusion  that  a  tender  was  made  as  testified 
to  by  Mr.  Marshall  on  behalf  of  the  plaintiff, 
and  that  the  subsequent  tender  by  Mr.  Bel- 
den was  a  precautionary  measure  merely,  as 
evidently  was  the  tender  by  Mr.  Belden  in 
the  same  capacity  at  the  bank  on  June  14th ; 
for  in  each  case,  when  bis  tender  had  been 
refused,  he  returned  the  money  to  the  plain- 
tiff. 

[11]  S.  Counsel  argue  that  the  tenders  were 
ineffective  because  they  did  not  Include  the 
balance  of  the  Judgment  in  cause  1602  and 
that  recovered  in  cause  1608.  They  rely 
upon  the  provision  found  in  section  6838: 

"If  the  judgment  debtor  rede«m,  he  must  make 
the  same  payments  as  are  required  to  effect  a 
redemption  by  a  redemptioner. 

This  provision  we  must  construe  in  con- 
nection with  its  context  in  the  section  in 
which  it  is  found  and  with  section  6838,  bear- 
ing in  mind  the  distinction  in  the  meaning 
of  the  terms  "debtor"  and  "redemptioner" 
as  defined  in  section  6837,  supra.  Section 
6838  declares: 
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"The  jadgment  debtor,  or  redemptioner,  may 
redeem  the  property  from  the  purchaser  any 
time  within  one  year  after  the  sale,  on  paying 
the  pnrchaser  the  amount  of  his  purchase,  with 
one  per  cent,  per  month  thereon  in  addition 
up  to  the  time  of  redemption,  together  with 
the  amount  of  any  assessment  or  taxes  which 
the  purchaser  may  have  paid  thereon  after  pur- 
chase, and  interest  on  such  amount,  and  if  the 
purchaser  be  also  a  creditor  having  a  prior  lien 
to  that  of  the  redemptioner,  other  than  the  judg- 
ment under  which  such  purchase  was  made,  the 
amount  of  such  lien  with  interest" 

Considering  for  the  moment  this  provisloq 
alone,  the  distinction  between  the  obligation 
cast  upon  the  Judgment  debtor  and  the  re- 
demptioner Is  apparent  Tlie  first  may  re- 
deem by  paying  to  the  pnrchaser  the  amount 
of  his  purchase,  with  Interest,  etc.  The  lat- 
ter must,  in  addition,  pay  any  prior  lien  held 
by  the  pnrchaser.  As  pointed  out  in  Sharp 
▼.  Miller,  47  Cal.  82,  the  reason  for  the  dis- 
tinction is  that,  if  the  redemptioner  were  per- 
mitted to  redeem  without  paying  the  prior 
lien  of  the  purchaser,  the  result  would  be 
that  the  Ilea  would  be  defeated;  for  the  ti- 
tle would  pass  to  the  redemptioner  free  from 
It.  If  the  Judgment  debtor  redeems,  the  lien 
of  the  purchaser  will  be  preserved  because 
the  Judgment  debtor  Is  restored  to  his  estate, 
and  the  Uen  will  at  once  attach.  The  same 
distinction  Is  observed  by  the  Supreme  Court 
of  Minnesota  In  Warren  t.  Fish,  7  Minn.  432 
(GIL  347),  in  which  an  identical  provision 
was  .couEddered. 

The  question,  then,  arises  whether  the  pro- 
vision quoted  above  from  section  6839  im- 
poses upon  the  Judgment  debtor  an  addition- 
al obligation.  It  must  be  borne  In  mind  that 
the  two  sections  were  enacted  at  the  same 
time  and  as  the  provisions  by  which  the  priv- 
ilege granted  by  section  •6837  was  to  be 
made  available.  As  section  6838  declares  the 
obligation  to  be  discharged  by  the  Jadgment 
debtor  and  the  first  redemptioner,  so  section 
6839  is  primarily  concerned  with  the  rights 
and  obligations  of  successive  redemptioners. 
It  declares  particularly  when  and  how  and 
within  what  time  each  redemptioner  may  ac- 
quire the  right  of  his  predecessor,  what  pay- 
ments he  must  make,  and  what  notice  be 
must  give  to  the  sheriff  to  protect  his  rights. 
It  further  declares  when  the  pnrchaser  or 
the  redemptioner  may  obtain  a  deed  with  the 
proviso  that  the  Judgment  debtor  shall  have 
the  entire  year  In  which  to  redeem.  Then 
follows  the  provision  quoted  above,  which 
counsel  insist  adds  to  the  obligation  Imposed 
upon  the  Judgment  debtor  by  section  6838, 
the  further  obligation  to  discharge  all  prior 
liens  held  by  the  purchaser.  Evidently  this 
was  not  the  purpose  of  the  Legislature  in  in- 
serting this  provision.  It  cannot  be  supposed 
tliat,  after  it  had  defined  and  distinguished 
the  respective  obligations  of  the  Judgment 
debtor  and  the  redemptioner,  it  deliberately 
concluded  to  annul  the  distinction  and  put 
both  In  the  same  category.  Looking  at  the 
preceding  provisions  of  the  section,  it  seems 
clear  that  the  intention  was  to  declare  that. 


If  the  Judgment  debtor  redeem  from  a  re- 
demptioner, he  must  make  the  payments 
which  have  been  made  by  the  redemptioner. 
That  this  is  so  is  suggested  by  the  clause 
Immediately  preceding,  "but  In  all  cases  the 
Judgment  debtor  shall  have  the  entire  pe- 
riod of  one  year  from  the  date  of  sale  to  re- 
deem the  property,"  and  also  the  one  imme- 
diately following,  "if  the  debtor  redeem,  the 
effect  of  the  sale  is  terminated  and  he  is  re- 
stored to  his  estate."  The  first  of  these 
serves  to  put  beyond  question  the  right  of 
the  debtor  to  redeem  from  a  redemptioner 
at  any  time  within  the  period  of  one  year, 
and  the  latter  to  relieve  the  debtor  from  the 
obligation  to  observe  any  of  the  Requirements 
as  to  notice  which  must  be  observed  by  the 
redemptioner,  both  in  this  section  and  In  sec- 
tion 6841.  Tbls  construction  harmonizes  tht 
two  provisions  by  reconciling  their  apparent 
inconsistency,  and  gives  certain  meaning  to 
every  provision  of  both. 

We  have  not  been  referred  to  any  case 
which  has  expressly  construed  such  a  pro- 
vision; but  the  Supreme  Court  of  California 
In  Campbell  v.  Oaks,  68  OaL  222,  9  Pac.  l), 
has  by  implication  given  the  provision  the 
same  puriMrt  we  have  given  it  above.  In 
that  case  the  purchaser  at  the  sale  was  a 
member  of  a  copartnership  which  held  a 
judionent  lien  prior  to  that  of  the  Jadgment 
creditor  at  whose  Instance  the  sale  was 
made.  The  purchase  had  been  effected  on  be- 
half of  the  firm  and  with  firm  money;  the 
purchaser  holding  the  title  in  trust  for  the 
firm.  Within  the  period  of  redemption  the 
Judgment  debtor  tendered  to  the  sheriff  the 
amoimt  of  the  purchase,  with  interest  eta, 
in  order  to  effect  redemption,  and  demanded 
a  certificate,  which  was  refused.  Action  was 
brought  by  the  debtor  to  compel  the  Issuance 
of  the  certificate.  The  trial  court  denied 
relief,  but  the  Supreme  Court,  reversing  the 
Judgment,  said: 

"We  cannot  see  how  the  firm  obtaining  a  judg- 
ment against  the  same  defendant  in  the  superior 
court  could  have  been  prejudiced  by  a  redemp- 
tion from  the  sale  under  the  second  judgment, 
as  the  Uen  of  the  first  judgment  was  in  no  man- 
ner affected  thereby.  It  was  simply  an  attempt- 
ed redemption  by  the  judgment  debtor  wberebr 
the  sale  under  the  second  judgment  would  have 
been  wiped  out" 

The  court  etldently  regarded  the  firm  as 
a  purchaser  having  a  prior  lien.  Hence, 
since  sections  702  and  703  of  the  Code  of 
Civil  Procedure  of  California  are  substan- 
tially identical  with  sections  6838  and  6839, 
supra,  the  decision  is  directly  in  point;  for 
the  conclusion  stated  cannot  be  Justified  upon 
any  theory  other  than  that  the  provision  re- 
lied on  by  counsel  does  not  relate  to  the 
obligation  due  from  the  debtor  to  the  pur- 
chaser, but  to  that  due  fr<»u  him  to  the  re- 
demptioner. 

We  have  assumed  In  this  discussion  that 
both  the  defendant's  Judgments  were  prior 
Hens  uiwn  all  the  plaintiCTs  property.  In 
fact,  the  unpaid  balance  of  the  Judgment  in 
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caose  1602  was  not  a  prior  lien,  within  tbe 
meaning  of  the  statute,  on  the  Knudson  ranch 
and  the  mining  claims,  because  It  was  the 
Judgment  under  which  these  properties  were 
purchased.  It  Is  also  doubtful  whether  the 
Judgment  In  cause  1608  was  a  Hen  upon  any 
of  the  property  sold  under  the  foreclosures, 
because  the  Judgment  was  not  docketed  until 
July  22,  1909,  after  the  last  foreclosure  sale 
had  been  made.  It  Is  not  necessary  to  con- 
sider these  matters.  The  defendant  can  have 
no  Jnst  cause  of  complaint.  By  tbe  redemih 
tlon  which  we  shall  hold  the  plaintiff  effected, 
be  wiU  get  the  amounts  due  him  in  full,  and 
at  the  same  time  will  have  ample  security 
for  the  amounts  due  on  these  Judgments ;  for 
both  will  become  liens  upon  all  the  property 
as  soon  as  the  redemption  is  effected,  to  be 
enforced  by  him  at  his  pleasure. 

[12]  6.  The  evidence  discloses  that  the 
plaintiff  did  not  deposit  the  amounts  tender- 
ed or  retain  them  in  his  possession  in  readi- 
ness to  be  paid  over  to  the  defendant  upon 
demand,  dowi^  to  the  date  of  the  trial,  and 
bring  them  into  court  when  he  instituted 
this  action.  He  did  not  therefore  lose  his 
Tight,  however.  Section  4948  of  the  Bevised 
Codes  declares: 

"An  offer  of  payment  or  other  performance, 
duly  made,  though  the  title  to  the  thing  offered 
be  not  transferred  to  the  creditor,  stops  the 
rUsning  of  interest  on  the  obligation  and  has 
the  same  effect  uDon  all  its  incidents  as  a  per- 
.formance  thereof." 

Whatever  may  be  the  view  entertained  by 
the  courts  elsewhere,  this  section  establishes 
the  rule  in  this  Jurisdiction.  It  is  clear  and 
explicit,  and  Its  terms  cannot  be  misunder- 
stood. It  is  true  the  offer  does  not  discharge 
the  debt  due,  for  nothing  short  of  i>ayment 
or  deposit  in  conformity  with  section  4914 
will  have  this  effect;  but  it  does  have  the 
same  effect  upon  all  the  incidents  of  the 
obligation  as  actual  payment  If  the  debt  is 
secured  by  a  Hen  upon  property,  or  by  sure- 
ties, the  tender  oi)erates  as  a  release  of  the 
Hen  or  the  sureties,  as  the  case  may  be,  and 
leaves  the  creditor  to  his  personal  claim 
against  his  debtor.  38  Cyc.  163 ;  Thomas  v. 
SeatUe  Brewing  Co.,  48  Wash.  660,  94  Paa 
116,  15  U  R.  A.  (N.  S.)  1164, 125  Am.  St  Rep. 
945,  15  Ann.  Cas.  494 ;  Ferrea  v.  Tubbs,  125 
Cal.  687,  58  Pac  308 ;  Moore  v.  Norman,  43 
Minn.  428,  45  N.  W.  857,  9  I*  R.  A.  56,  19 
Am.  St  Rep.  247 ;  Kortright  v.  Cady,  21  N. 
T.  343,  78  Am.  Dec.  145.  After  the  tender 
has  been  made  and  refused,  it  Is  not  neces- 
sary in  order  to  keep  It  good  that  the  money 
be  brought  Into  court  Ashley  v.  Rocky  Mt 
BeU  Tel.  Co.,  26  Mont  286,  64  Pac.  765; 
Thomas  v.  Seattle  Brewing  Co.,  supra ;  Ffer- 
rea  v.  Tubbs,  supra;  Moore  v.  Norman, 
supra ;  Wadleigh  v.  Phelps,  149  Cal.  627,  87 
Pac.  93;  Chrlstenson  v.  Nelson,  38  Or.  473, 
63  Pac.  648 ;  Weeks  v.  Baker,  152  Mass.  20, 
24  N.  K  905;  Leet  v.  Armbruster,  143  Cal. 
663,  77  Pac.  653.  It  was  sufficient  that  the 
plaintiff,  having  established  his  uncondition- 
al tenders,  brought  the  amounts  into  court 


when  directed  to  do  so.  As  heretofore  stated, 
his  ablUty  and  willingness  to  pay  at  any  time 
is  demonstrated  by  the  fact  that  he  tendered 
the  amounts  due  nncondltionaUy,  and  snb^ 
sequently,  at  the  termination  of  the  trial, 
deposited  the  money  with  the  clerk. 

[13]  7.  The  contention  that  the  plaintiff 
forfeited  his  right  to  relief  by  reason  of  his 
delay  in  bringing  the  action  is  without  merit. 
Hie  evidence  discloses  nothing  further  than 
that  he  permitted  the  lapse  of  14  months 
before  filing  his  complaint  This  court  fol- 
lowing the  rule  recognized  by  the  courts  gen- 
eraUy,  has  repeatedly  held  that  mere  delay 
short  of  the  period  of  limitation  prescribed 
as  a  bar  to  the  particular  action  does  not 
require  the  imputation  of  laches.  Wright  v. 
Brooks,  47  Mont  99,  130  Pac.  968;  Parchen 
V.  Chessman,  49  Mont  326,  142  Pac.  631,  146 
Pac  468. 

Several  other  contentions  made  by  counsel 
are  not  of  sufficient  merit  to  require  special 
notice. 

The  Judgment  and  order  are  affirmed. 

Affirmed.  * 

SANNBR  and  HOLrLOWAT,  JJ.,  concur. 

On  Motion  for  Rehearing. 

BRANTLT,  O.  J.  [14]  In  their  petition 
for  a  rehearing  in  this  case  counsel  insist 
that  the  court,  in  the  consideration  of  sec- 
tions 6838  and  6830  of  the  Revised  Codes, 
fell  into  error  in  making  this  statement  found 
in  paragraph  5  of  its  opinion: 

"It  must  be  borne  in  mind  that  the  two  sec- 
tions were  enacted  at  the  same  time  and  as 
the  provisions  by  which  the  privilege  granted  by 
section  6837  was  to  be  made  available." 

EVom  an  exact  historical  point  of  view  the 
criticism  of  counsel  is  Justified.  Section  6838 
was  first  enacted  by  the  territorial  Legisla- 
ture in  1867  as  section  231  of  the  ClvU  Prac- 
tice Act  (laws  1867,  p.  181),  whereas  section 
6839  was  first  enacted  in  1877  as  section  332 
of  the  new  Code  of  Civil  Procedure  (Laws 
1877,  p.  129).  Sections  6837,  6838,  and  6839 
were  all  Included  in  this  Code,  and  In  the 
opinion  of  the  court,  taken  together  with  the 
preceding  and  foUowlng  sections,  were  in- 
tended to  cover  the  whole  subject  of  redemp- 
tion from  sales  under  execution  and  fore- 
closure, and  to  make  definite  and  certain,  not 
only  the  prlvUege  conferred  by  section  6837, 
but  also  the  mode  by  which  It  could  be  ez- 
ereised.  Hence  we  concluded  that,  whatever 
may  have  been  the  provisions  on  the  subject 
theretofore,  sections  6838  and  6839,  having 
been  incorporated  in  the  same  act  are  to  be 
considered  as  enacted  at  the  same  time  to  be 
interdependent  and  to  be  construed  according- 
ly. From  this  point  of  view  the  criticism  of 
counsel  Is  without  merit 

It  Is  further  insisted  that  the  court  erro- 
neously decided,  in  paragraph  4  of  its  opin- 
ion, that  the  Judgment  debtor  Is  not  entitled 
to  possession  after  sale  and  during  the  period 
of  redemption.    The  court  did  not  so  decide. 
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It  merely  noted,  In  i>assing,  the  fact  that 
there  Is  no  express  provision  In  the  statute 
declaring  this  right,  whereas  section  6843 
seems  "to  Imply  that  the  judgment  creditor 
(who  has  become  the  purchaser)  Is  entitled  to 
demand  and  receive  the  value  of  the  use  and 
occupation  daring  that  period."  The  ques- 
tion of  the  debtor's  right  did  not  arise,  .and 
therefore  there  was  no  intenti<m  to  decide  it 
However,  lest  the  language  referred  to  may 
mislead,  we  now  say  that  the  question  is 
expressly  reserved  untU  a  case  Is  presented 
rendering  Its  decision  necessary. 

The  other  contentions  of  counsel  were  all 
made  in  oral  argument  and  in  their  briefs. 
Upon  due  consideration  they  were  overruled. 
After  further  consideration,  we  do  not  think 
a  rehearing  upon  them  would  induce  us  to 
change  our  conclusion. 

The  rehearing  Is  denied. 

8ANNEB  and  HOIJiOWAY,  JJ.,  concur. 


(60  Colo.  6») 

WEBER  V.  HEAD  CAMP,  PACIFIC  JURIS- 
DICTION, WOODMEN  OF  THE 
WORLD.     (No.  8238.) 

(Supreme  Court  of  Colorado.     Dec  6,  1916. 
Rehearing  Denied   Feb.  7,  1916.) 

1.  InsuRANCB    «=»788-{Fratebrai.   Benefit 
Insubahck  —  DKnNSES  —  Suicide  —  Imva- 

UDITT. 

Under  Seas.  Laws  1908,  p.  267,  providing 
that  the  suicide  of  a  policy  holder  of  any  life 
insurance  company  domg  bosinesB  in  the  state 
shall  not  be  a  defense  against  the  payment  of 
a  life  Insurance  poUcy,  in  force  at  the  time  a 
policy  was  written,  the  provision  thereof  that 
if  the  member  within  one  year  committed  sai- 
dde  no  benefit  should  be  payable,  and  that  if 
thereafter  he  committed  suicide  the  Insurer 
would  pay  only  60  per  cent,  of  the  amount  oth- 
erwise due,  was  void. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  i  1956:  Dec  Dig.  «=»788.] 

2.  ACOOBD  ADD  Satispactiok  «=»7— Appuoa- 
TioN — Liquidated  Claim. 

Where  the  amount  due  the  beneficiary  nn- 
der  a  benefit  certificate  was  the  fixed  sum  of 
$2,(H)0,  and  a  void  provision  of  the  poUcy  pro- 
vided that  in  case  of  suicide  only  $1,000  should 
be  paid,  and  on  suicide  of  insured  the  com- 
pany stated  to  the  beneficiary  that  only  $1,000 
would  be  paid,  and  on  such  representation  she 
accepted  such  sum,  there  was  no  dispute  as  to 
the  sum  due  and  the  rule  of  accord  and  satis- 
faction had  no  appUcation  to  the  rights  of  the 
parties. 

[Ed.  Note.— For  other  eases,  see  Accord  and 
Satisfaction,  Cent.  Dig.  SS  46-68,  66,  94,  96; 
Dec  Dig.  «&=>7.] 

3.  Insubanoe  «=»798— Paymekt  or  Claim- 
Account. 

Where  the  beneficiary  in  a  benefit  certificate 
was  entitled  on  the  death  of  the  member  to 
$2,000,  and,  on  the  insurer's  representation  that 
by  reason  of  the  member's  suicide  she  could  only 
*ecover  $1,000,  accepted  such  amount  and  ex- 
ecuted a  release,  and  where  the  insurer  then 
knew  that  the  suicide  clause  was  void,  under 
the  statute,  and  that  there  was  no  room  for  an 
honest  dispute  as  to  its  liability  for  the  full 


amount,  the  payment  of  $1,000  would  be  con- 
sidered as  a  payment  on  account. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent.  Dig.  H  1981,  1986;    Dec  Dig.  «=>79&1 

4.  Insubanck  ^=>798— Patuxnt  of  Pabt  of 

CLAIV— RkLXASE— GONBIDESATION. 

In  such  case,  the  insurer  having  paid  noth- 
ing more' than  its  conceded  liability,  the  benefi- 
ciary's receipt  or  release,  as  to  the  remainder 
of  the  amount  payable  and  recoverable  wu 
without  consideration,  and  would  not  defeat  an 
action  to  recover  the  unpaid  remainder. 

[Ed.  Note.— rFor  other  cases,  see  Insurance^ 
Cent.  Dig.  {{  1981,  1986 ;   Dec  Dig.  «=>79S.] 

6.  Release   ®=>17-^:}on8Idxration  —  Fraud. 
A  grossly  inadequate  consideration  for  the 
release  of  valuable  rights  may  of  itself  be  an 
evidence  of  fraud. 

[Ed.  Note.— For  other  cases,  see  Rdease, 
Cent.  Dig.  |  32;  Dec  Dig.  «=3l7.] 

Error  to  District  Court,  El  Paso  Connty; 
J.  W.  Sheafor,  Judge. 

Action  by  Anna  Weber  against  Head  Camp, 
Padflc  Jurisdiction,  Woodmen  of  the  World 
Judgment  for  defendant,  and  plalntlfF  brings 
error.  Reversed,  and  cause  remanded,  with 
directions  to  enter  Judgment  In  tavor  of 
plaintiff. 

Purcell  &  Burns,  Eugene  D.  Preston,  and 
C.  B.  Horn,  all  of  Colorado  Springs,  for  plain- 
tiff in  error.  George  P.  Steele,  of  Denver, 
for  defendant  In  error. 

OARRIOUES,  J.  Action  to  receiver  Judg- 
ment on  a  life  insurance  policy.  January  23, 
1907,  John  H.  Weber,  a  member  of  the  de- 
fendant organization,  took  out  a  benefit  cer- 
tificate or  life  insurance  policy  therein  for 
$2,000,  in  which  plaintiff  was  named  as  ben- 
eficiary. The  policy  contained  the  following 
clause : 

"If  the  member  holding  this  certificate  shall 
die  within  one  year  from  the  date  of  the  re- 
ceipt thereof,  first,  from  suicide,  whether  sane 
or  Insane,  no  benefit  whatever  shall  be  paid  to 
his  beneficiary  or  to  his  beneficiaries  and  each 
of  them ;  ana  furtiher,  if  a  member  shall  com- 
mit suicide,  when  in  good  standing  at  any  later 
date,  the  amount  to  be  paid  to  Us  beneficiary 
and  each  of  them  shall  be  but  fifty  per  cent,  of 
the  amount  of  what  would  be  due  should  the 
member  die  from  some  ordinary  cause;  and  that 
said  fifty  per  cent,  shall  be  received  by  his  bene- 
ficiary, or  beneficiaries,  and  each  of  them  in  full 
settlement  of  all  claims." 

June  24,  1910,  Weber  committed  saldde. 
Proof  of  death  having  been  duly  presented  to 
the  company,  it  paid  Mrs.  Weber  $1,000, 
which  she  accepted,  executing  and  delivering 
a  receipt  and  release  in  the  following  lan- 
guage: 
"Pacific  Jurisdiction,  Woodmen  «t  the  World. 

"AfiBdavit  and  Receipt  of  Adult  Beneficiary. 
"State  of  Colorado,  County  of  Mesa— ss. : 

"Anna  Weber,  being  first  duly  sworn,  on  oadi 
deposes  and  says:  My  name  is  Anna  Weber. 
My  age  is  40  years.  My  poet  office  addreas  is 
Colbran,  Mesa  county,  Colorado.  My  residence 
is  Colbran,  Mesa  county,  Colorado.  I  sustain 
the  relationship  of  widow  to  John  H.  Weber, 
deceased,  late  member  of  Gate  City  Camp,  No. 
18,  Woodmen  of  the  World,  a  subordinate  camp 
under  the  control  of  the  Head  Camp,  Pacific  Ja- 
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risdiction,  Woodmen  of  the  World,  a  corporation 
<not  for  pecuniary  profit)  organized  under  the 
laws  of  the  state  of  Colorado.  Ab  such  widow  of 
said  decedent,  I  am  a  beneficiarr,  under  certifi- 
cate No.  200989,  of  said  John  H.  Weber,  de- 
ceased, and  as  such  beneficiary  entitled  to  re- 
ceive from  said  the  Head  Camp,  Pacific  Jnria- 
diction.  Woodmen  of  the  World,  (1,000.00  dol- 
lars, in  fuU  settlement  of  all  claims  on  my  be- 
half, as  beneficiary,  against  said  corporation. 
I  have  on  this  30tb  day  of  Aneust,  A.  D.  1910, 
received  benefit  fund  warrant  No.  13,653,  issned 
by  the  said  Head  Camp,  Pacific  Jurisdiction, 
Woodmen  of  the  World,  in  the  sum  of  (1,000.00 
in  full  settlement  of  all  claims  in  my  behalf  aa 
beneficiary,  based  on  said  benefit  certificate.  I 
understand  that  this  affidavit,  togedier  with  said 
benefit  fund  warrant,  when  the  same  is  paid,  is, 
pursuant  to  the  constitution  and  by-laws  of  said 
corporation,  a  voucher  in  full  of  all  claims  on 
my  behalf,  based  on  said  benefit  certificate. 

"Anna  Weber." 

Thereafter  she  commenced  this  action  to 
recover  (1,000  more,  which  she  now  claims  Is 
the  balance  due  on  the  policy.  The  company 
answered,  setting  up  three  defenses:  First, 
denying  any  liability;  second,  setting  np 
specifically  the  stiiclde  clause  of  the  policy ; 
third,  a  plea  of  accord  and  satisfaction  based 
opon  the  receipt  and  release.  Plaintiff  de- 
mnrred  to  the  second  defense,  which  was 
overmled,  and  replied  to  the  third,  admitting 
the  execution  of  the  receipt  and  release,  but 
alleging  that  it  was  procured  by  fraud,  du- 
ress, undue  influence,  and  imposition  upon 
her,  and  was  executed  and  delivered  by  her 
under  a  mistake  as  to  her  legal  rights.  Trial 
was  to  a  Jury,  and  at  the  conclusion  of  plain- 
tiff's case,  on  motion,  the  court  instructed 
the  Jury  to  return  a  verdict  for  defendant 
The  case  Is  here  on  error. 

1.  The  principal  question  presented  here 
for  determination  is  predicated  on  the  action 
of  the  court  in  directing  a  verdict  for  de- 
fendant. Plaintiff  contends,  although  she 
executed  and  delivered  the  release  and  re-, 
celpt,  that  her  action  in  this  regard  was  in- 
duced by  the  representations  of  defendant 
company  that  it  would  only  pay  her  (1,000, 
as  that  was  all  that  was  due  her  under  the 
terms  of  the  policy,  and  that  she  signed  and 
delivered  the  paper  under  a  mistake  as  to 
her  legal  rights.  The  company  takes  the 
position  that  there  was  an  honest  dispute 
over  the  amount  for  which  it  could  be  held 
liable  under  the  terms  of  the  policy,  which 
was  finally  resolved  by  a  compromise  under 
which  it  agreed  to  pay,  and  plaintiff  con- 
sented to  accept,  (1,000  in  full  settlement  of 
all  claims  she  had  against  the  company ;  that 
this  constituted  an  accord  and  satisfaction, 
evidenced  by  the  release  executed  under  oath 
which  now  estops  plaintiff  from  asserting 
any  further  claim  against  the  company.  Con- 
cerning the  alleged  misrepresentations  on  the 
part  of  the  company,  Mrs.  Weber  testified 
substantially  as  follows: 

Saw  the  clerk  of  the  camp  and  told  him  I  ex- 
pected $2,000  from  the  Woodmen  of  the  World. 
He  said  I  would  only  get  (1,000  because  my  hus- 
band had  committed  suicide,  and  that  I  would 
get  the  (1,000  or  nothing.  Relying  upon  the 
representations  made  by  him  I  signed  the  in- 


strument; did  not  know  at  that  time  that  I 
could  get  more  than  (1,000,  and  if  I  bad  known 
I  was  entitled  to  (2,000  under  the  law,  I  would 
not  have  signed  the  recnpt.  Nothing  in  the  con- 
duct of  the  officers  of  the  company  caused  me 
to  sign  the  receipt;  that  is,  they  did  not  urge 
me  to  sign  it  My  attention  was  called  to  the 
provision  in  r^ara  to  death  by  suicide  and  I 
signed  the  receipt.  Nobod:r  explained  it  to  me 
and  I  did  not  read  the  receipt,  although  I  could 
have  done  aa 

[1]  2.  In  deciding  the  Issue  presented  it  is 
necessary  to  consider  the  effect  of  the  suicide 
clause  contained  in  the  policy.  At  the  time 
of  its  issuance,  our  statute  provided: 

"The  suicide  of  a  policy  holder  of  any  life 
insurance  company  domg  business  in  this  state 
shall  not  be  a  defense  against  the  payment  of  a 
life  Insurance  policy."    Seas.  Laws  1903,  p.  257. 

The  only  reason  assigned  by  the  company 
for  Its  refusal  to  pay  the  face  of  the  policy 
was  based  on  the  suicide  clause.  It  urged 
no  other  defense  and  gave  no  other '  reason 
for  such  refusal.  At  the  time  this  contract 
was  written,  the  suicide  clause  therein  in- 
serted was  void.  It  could  not  be  urged  as 
a  defense  in  this  state — in  the  event  the 
insured  died  by  his  own  hand — against  an 
action  to  enforce  payment,  and  the  policy 
therefore  must  be  considered  as  though  the 
clause  was  absent  The  statute  eliminates 
from  consideration  any  defense  upon  this 
ground^  which  otherwise  might  have  been 
asserted,  and,  although  the  constitutionality 
of  the  act  has  been  attacked,  our  Court  of 
Appeals  has  decided,  and  we  have  held  it  con- 
stitutional and  binding,  that  insurance 
companies  doing  business  in  this  state  are 
subject  to  its  provisions.  Woodmen  v.  Sloss, 
49  Colo.  177,  112  Pac.  49,  31  L.  R.  A.  (S.  S.) 
531 ;  Modern  Brotherhood  v.  Lock,  22  Colo. 
App.  409,  125  Pac  656. 

[2]  The  amount  due  upon  this  policy  is  (2,- 
000,  a  fixed,  definite,  specified,  liquidated  sum, 
and  the  rule  of  accord  and  satisfaction  has 
no  application  to  the  case. 

[3,4]  3.  The  only  question  remaining  is 
whether  plaintiff  is  estopped  from  recovering, 
by  the  execution  and  delivery  of  the  release, 
or  are  the  circumstances  under  which  it  was 
executed  such  as  to  permit  her  now  to  repu- 
diate It  and  recover  the  balance.  Plaintiff 
evidently  had  not  been  advised  and  did  not 
know  her  legal  rights  ta  connection  with  the 
policy.  She  says  had  she  known  she  was 
legally  entitled  to  (2,000,  she  would  not  have 
accepted  (1,000.  Apparently  when  her  at- 
tention was  called  to  the  suicide  clause  by 
the  representative  of  the  company  and  she 
was  told  it  would  only  pay  her  (1,000  in  sat- 
isfaction of  her  claim,  relying  upon  such  rep- 
resentations and  belllevlng  that  was  all  she 
was  entitled  to  receive,  she  executed  the  re- 
lease. The  company  knew  at  the  time  the 
statements  were  made  that  the  suicide  clause 
was  void  under  the  statutes  of  this  state,  and 
there  was  no  room  for  an  honest  dispute  at 
that  time  as  to  its  liability  for  the  full  amount 
of  the  policy.  The  payment  of  (1,000  must 
be  considered  only  as  a  payment  on  account 
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Having  paid  nothing  more  than  Its  conceded 
liability,  the  receipt  or  release  as  to  the  re- 
maining $1,000  was  without  consideration. 
Supreme  Council  American  Legion  of  Honor 
V.  Storey  (Tex.  Civ.  App.)  75  S.  W.  905 ;  In- 
surance Co.  V.  VlUeneuve,  25  Tex.  Civ.  App. 
360,  60  S.  W.  1014;  Brooks  v.  White,  2  Mete. 
(Mass.)  285,  37  Am.  Dec.  95;  Bailey  v.  Day, 
26  Me.  90;  Hayes  v.  Mass.  Co.,  126  IlL  638, 
18  N.  B.  322,  1  Ll  R.  A.  303. 

[I]  It  Is  an  ancient  doctrine  of  the  common 
law  that  an  agreement  to  release  or  dis- 
charge a  liquidated,  enforceable  debt  on  pay- 
ment of  less  than  the  amount  due  Is  not  sup- 
ported by  a  consideration,  and  will  not  de- 
feat an  action  to  recover  the  unpaid  remain- 
der. Rauen  v.  Prudential  Co.,  129  Iowa,  725, 
106  N.  W.  198.  It  is  unbelievable  that  plata- 
tlft  would  surrender  a  $1,0(X)  interest  In  a 
pdllcy  against  which  no  valid  defense  exist- 
ed, except  under  some  clear  misapprehension. 
A  grossly  Inadequate  consideration  for  the 
release  of  valuable  rights  has  been  held  In 
itself  to  be  an  evidence  of  fraud.  Rauen  v. 
Prudential  Co.,  supra,  129  Iowa,  739,  106  N. 
W.  203 ;  Berry  v.  Insurance  Co.,  132'  N.  T. 
64,  30  N.  E.  254,  28  Am.  St  Rep.  548.  Here 
there  was  no  consideration  whatever. 

The  questions  Involved  are  purely  legal. 
No  Issue  of  fact  can  arise  to  be  determined 
by  a  jury,  and  we  consider  a  retrial  In  the 
lower  court  unnecessary.  The  Judgment  Is 
reversed,  and  the  cause  remanded,  with  di- 
rections to  the  lower  court  to  enter  Judgment 
In  favor  of  the  plaintiff  and  against  the  de- 
fendant company  for  the  sum  of  $1,000,  to- 
gether with  Interest  thereon  at  the  rate  of 
8  per  cent  per  annum  from  August  30,  1910, 
and  costs. 

Reversed. 

GABBERT,  C.  J.,  and  SCOTT,  J.,  concur. 


(60  Colo.  551) 

GRAYBILIi  V.  CORLETT.    (No.  8422.) 
(Supreme  Court  of  Colorado.     Feb.  7,  1916.) 

1.  Waters  and  Water  Cottrses  «=s>157— Ir- 
BKVOCABLE  Licenses— Irrioation  Ditch. 

Where  for  over  16  years  plaintiff  and  his 
predecessors  maintained  a  ditcn  over  tlie  land 
owned  by  defendant  and  his  predecessors  to 
carry  water  for  irrigation  purposes,  and  the 
ditch  was  maintained  and  improved  without 
objection  by  defendant  and  his  predecessors,  the 
license  became  irrevocable. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  g  185 ;  Dec.  Dig.  «=> 
157.] 

2.  Waters  and  Water  Courses  ^=>156  — 
convetance  subject  to  license — bona 
Fide  Purchaser— Notice. 

Where  defendant  knew  of  the  maintenance 
of  an  irrigation  ditch  over  lands  which  he  pur- 
chased, but  erroneously  deemed  that  the  license 
was  revocable,  he  took  the  land  subject  to  the 
burden  of  the  ditch. 
lEd.  Note. — For  other  cases,  see  Waters  and 
rater  Courses,  Cent  Dig.  {{  158,  174-183; 
Dec.    Dig.   <S=>156.] 


Wa 


3.  Election  of  Remedies  «=9ll— lanoRAsnai. 
Where  plaintiff,  deeming  that  his  license  to 
maintain  an  irrigation  ditch  over  the  lands  of 
defendant  was  revocable,  instituted  an  actioo  to 
condemn  a  right  of  way  for  a  ditch,  hut  dis- 
missed the  same  on  discovering  his  mistake, 
there  was  no  election  of  remedies,  prednding 
the  assertion  of  a  right  to  maintain  the  original 
ditch,  for  an  election  between  two  remedies  nec- 
essarily Implies  lutowledge  that  there  are  two, 
and  it  is  not  binding  in  equity,  when  made  under 
a  mistake  of  law  or  fact 

[Ed.  Note. — For  other  cases,  see  Election  of 
Remedies,  Cent  Dig.  {  14;   Dec  Dig.  «=>U.] 

Error  to  District  Court,  Rio  Grande  Coun- 
ty ;  A.  Watson  McHendrle,  Judges 

Action  by  Clayton  Cw  Grayblll  against 
Charles  M.  Corlett  There  was  a  Judgment 
for  defendant  and  plalntltr  brings  error.  Re- 
versed and  remanded,  with  directions. 

John  T.  Jacobs,  of  Greeley,  and  H.  M.  How- 
ard, of  Mcmte  Vista,  for  plaintiff  In  error. 
George  M.  Corlett,  of  Monte  Vista,  for  de- 
fendant In  error. 

TEU/ER,  J.  The  plaintiff  In  error  Is  the 
owner  of  a  tract  of  land  which  was  for  a 
number  of  years  Irrigated  through  a  lateral 
across  the  land  of  defendant  In  error.  In  1906 
defendant  In  error  destroyed  the  lateral,  and 
this  suit  was  begun  by  plaintiff  In  error  to 
have  his  title  to  said  ditch  quieted  and  de- 
fendant enjoined  from  Interfering  with  its 
use.  The  trial  court  entered  Judgment  for 
the  defendant 

It  appears  that  the  lateral  In  questlcm  was 
constructed  by  one  Farrar  In  1886,  under  a 
parol  license  from  one  Warren,  the  owner  of 
the  land  upon  wbldi  it  is  now  located,  for 
the  irrigation  of  lands  not  Involved  in  this 
action.  In  1890  one  Kramer,  plaintiff's  gran- 
tor, obtained  from  Warren,  who  was  the 
agent  of  his  wife,  the  owner  of  the  servient 
estate,  permission  to  run  water  through  the 
ditch  for  irrigating  the  land  now  owned  by 
plaintiff.  In  1892  Kramer  conveyed  to  the 
plaintiff,  and  the  latter  obtained  water 
through  the  ditch  for  the  land  thus  conveyed 
until  1906.  He  testified  that  he  put  in  a  new 
headgate  for  this  lateral,  and  several  times 
cleaned  and  repaired  the  ditch;  no  one  at 
any  time  objected  to  bis  use  of  it  The  de- 
fendant was,  for  10  years  prior  to  1905,  the 
agent  of  Mrs.  Warren,  and  had  charge  of 
her  said  land.  In  1905  he  purchased  this 
land,  and  early  in  1906  he  Informed  the  plain- 
tiff that  he  could  no  longer  use  the  ditch. 
Soon  afterwards  defendant  plowed  up  the 
ditch,  and  it  has  never  since  been  used. 

There  Is  no  conflict  of  evidence  on  points 
material  to  the  case — It  appearing  that  plain- 
tiff's grantor  had  a  parol  license  to  nse  the 
ditch',  that  it  was  used  for  the  Irrigation  of 
plaintiff's  land  for  16  years,  and  until  It  was 
destroyed  by  the  defendant;  that  plaintiff 
denned  and  repaired  it  fr(Mn  ttme  to  time; 
and  that  defendant  took  title  to  the  Warren 
land   with   full   knowledge  df  these   facts. 
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Front  defendant's  testimony  it  appears  that 
be  acted  upon  the  belief  that  plaintiff  bad 
vio  right  to  have  the  ditch  remain  on  the  land, 
because  there  had  been  no  conveyance  of  a 
right  of  way.  The  court  entered  a  Judgment 
for  defendant,  without  any  findings  of  facts 
or  law,  and  we  are  therefore  without  inform 
matlon  as  to  the  grounds  of  his  decision. 

[1]  It  is  too  well  settled  to  require  dis- 
cussion that  under  the  circumstances  above 
stated  a  licensee  holds  under  an  irrevocable 
license,  and  his  right  is  as  valid  as  if  ac- 
quired by  grant  De  Graffenrled  v.  Savage, 
9  Colo.  App.  131,  47  Pac.  902 ;  Tynon  v.  De- 
Spain,  22  Ck>lo.  240,  43  Pac.  1039. 

[2]  Defendant  took  the  land  subject  to  the 
burden  of  this  ditch.  22  Colo.  250,  43  Pac. 
1042. 

[3]  Some  time  prior  to  the  beginning  of 
tbls  suit  the  plaintiff  began  a  proceeding  to 
condemn  a  tight  of  way  for  a  ditch  over  the 
defendant's  land,  having  been  advised  by  his 
then  counsel  that  he  had  no  right  to  maintain 
the  old  ditch.  This  proceeding  was  dismiss- 
ed before  any  action  had.  been  taken  under 
it.  It  is  urgently  contended  that  the  plain- 
tiff, in  beginning  that  proceeding,  made  an 
election  of  remedies,  and  that  such  election 
is  Irrevocable. 

If  it  be  true  that  a  proceeding  to  condemn 
land  is  a  remedy,  within  the  rule  as  to 
the  election  of  inconsistent  remedies,  up- 
on which  point  we  express  no  opinion.  It 
does  not  follow  that  the  rule  should  be 
applied  in  this  case.  An  election  between 
two  remedies  necessarily  implies  knowl- 
edge that  there  are  two  remedies,  and  it 
Is  everywhere  held  that,  in  order  to  con- 
stitute a  binding  election,  the  party  electing 
must  have  had  such  knowledge  as  is  essential 
to  an  intelligent  choice  of  procedure.  15 
C^c  261.  Williams  v.  County  Com'rs,  48 
Colo.  641,  111  Pac.  Tl.  Here  the  plaintiff, 
when  he  began  the  proceedings  In  condem- 
nation, supposed  that  he  had.  no  other  re- 
course; his  attorney  having  so  advised  him. 
It  cannot,  therefore,  be  said  that  he  chose 
one  of  two  remedies. 

"An  election  made  by  a  party  under  a  mistake 
of  facts,  or  a  misconception  as  to  his  rights,  is 
not  binding  in  equity.  Kerr  on  Fraud  and 
Mistake,  453. 

And  this  is  true,  whether  the  mistake  t)e 
of  law  or  of  fact,  there  having  been  no-change 
in  conditions  from  which  injury  to  the  other 
party  would  result  from  the  adoption  of  the 
new  remedy.  Standard  Oil  Co.  v.  Hawkins, 
74  Fed.  395,  20  a  0.  A.  468,  33  L.  R.  A.  739. 
A  suit  begun  under  a  mistake  as  to  the  reme- 
dy, and  dismissed  by  plaintiff,  is  no  bar  to 
the  adoption  of  another  remedy.  Gibbs  v. 
Jones,  46  III.  319.  The  plaintiff,  then,  hav- 
ing mistaken  his  remedy  when  he  began  pro- 
'ieedlngs  to  condemn  a  right  of  way,  was  not 
barred  from  prosecuting  the  present  action. 
He  had  an  Interest  in  the  ditch,  which  the 


defendant  plowed  up  and  destroyed,  and  was 
entitled  to  have  his  title  therein  quieted. 

The  Judgment  is  reversed,  and  the  cause 
remanded,  with  directions  for  such  further 
proceedings  as  are  in  harmony  with  this 
opinion. 

OABBE2RT,  a  J.,  and  HILL,  J.,  concur. 


«0  Colo.  500) 
HEADLET  et  aL  v.  DENVER  &  R.  O.  R.  00. 
(No.  8241.) 

(Supreme  <3onrt  of  Colorada     Dec.   6,   1915. 
Rehearing  Denied  Feb.  7,  19ia) 

1.  Razlboaos  €=3307— Injtibt  at  Cbossing — 
Neqlioenck. 

Where  the  automatic  bell,  which  a  railroad 
was  required  by  ordinance  to  keep  at  a  crossing, 
was  out  of  order  and  failed  to  ring  to  give 
warning  of  the  approach  of  a  train,  which  was 
traveling  at  an  excessive  rate  of  speed  under  the 
ordinance,  the  road  was-  guilty  of  negligence  suf- 
ficient to  sustain  a  verdict  for  death  of  one  kill- 
ed at  the  crossing. 

[Ed.  Nota — For  other  cases,  see  Railroads, 
Cent  Dig.  {{  972-977,  979,  980;  Dec  Dig.  «=» 
307.] 

2.  Railkoads  «=s>S35— Injttbt  at  Cbosbinq— 

Contributory  Negligence. 

That  the  automatic  bell  at  its  crossing, 
which  a  railroad  was  required  by  ordinance  to 
maintain  to  give  warning  of  the  approach  of 
trains,  failed  to  ring,  and  that  the  train  which 
struck  decedent  was  traveling  at  an  excessive 
rate  of  speed  under  ordinance,  did  not  relieve 
decedent  from  taking  ordinary  precaution  for  his 
own  safety,  and  his  contributory  negligence  in 
going  on  the  tracks  without  looking  and  listening 
for  an  approaching  train  barred  recovery  for 
his  death,  since,  where  a  railroad  violates  its 
duty  of  due  care,  but  the  conduct  of  one  who 
suffers  injury  thereby  U  negligent,  contributing 
in  some  measure  to  bring  about  the  injury  sus- 
tained, recovery  therefor  is  barred,  unless  the 
railroad,  as  by  the  invitation  of  a  flagman,  posi- 
tively misleads  the  injured  party. 

[Ed.  Note. — For  other  cases,  see  Railroads, 
Cent  Dig.  §i  1028,  1084,  1086-1088 ;  Dec.  Dig. 
<S=»335,] 

3.  Railroads  «=327— Injtjet  at  Obossinq— 

CONTRIBUTOBT  NeQUOBNCB— DCTT  TO   LOOK 

AND  Listen. 

Decedent  killed  at  a  railroad  crossing  when 
he  attempted  to  cross  the  tracks  on  his  bicycle 
immediately  after  the  passage  of  one  train,  was 
under  duty  to  look  and  listen  for  any  other  ap- 
proaching train  before  attempting  to  cross  the  - 
tracks,  two  switch  and  t^o  main  Une. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
C!ent  Dig.  {{  1043-1058;    Dec.  Dig.  «=»327.] 

4.  Railboads  €=3350— Injubt  at  Crossino — 
contbibutobt  negligence  —  question  of 
Law  OB  Fact. 

The  question  whether  one  killed  at  a  rail- 
road crossing  was  guilty  of  contributory  negli- 
gence, though  usually  for  the  jury,  as  when  the 
tacts  are  such  that  reasonable  men  of  fair  in- 
telligence may  draw  different  conclusions  there- 
from, is  nevertheless  for  the  court  when  it  is 
clear  that  only  one  reasonable  inference  can  be 
drawn  from  the  facts,  and  the  course  which  pru- 
dence dictated  to  decedent  be  definitely  dis- 
cerned. 

[Ed.  Note. — For  other  cases,  see  Railroads, 
Cent  Dig.  g|  1152-1192;   Dec  Dig.  «=.350.] 


Q=9For  other  cases  a««  some  toplo  and  KEr-NUMBBB  is  all  Ker-Mumbered  Digests  and  Indexes 


Digitized  by 


Lnoogle 


732 


151  PACIFIC  BEPOBTEE 


(C<da 


6.  BAII.ROADB  «=>328— Injury  at  CBoasmo— 

OONTEIBUTOBT  NEOLIGENCE. 

Where  decedent,  attempting  to  cross  fodr 
railroad  tracks,  two  switch  and  two  main,  knew 
that  a  train  was  approaching  on  one  of  the  main 
tracks,  which  was  temporarily  hidden  from  his 
view  by  another  train,  and  wonld  continue  hid- 
den until  he  reached  the  space  between  the  main 
tracks,  he  was  under  dut^,  before  going  upon  the 
track  on  which  the  train  was  approacUng,  to 
look,  as  soon  as  his  view  was  nnobocnred,  to 
see  if  he  could  cross  in  safety. 

[Ed.  Note. — For  other  cases,  see  Bailroads, 
Cent.  Dig.  {{  1057-1070;  Dec.  thg.  «=>32&] 

6.  Bailboadb  ®=>327— Iitjurt  at  Crossinq — 

CONTRIBXTTOBT  NeOLIOENCK. 

Where  one  attempting  to  cross  railroad 
tracks,  two  switch  and  two  main  Une,  reached 
the  middle  space  between  the  main'  line  tracks, 
before  going  on  the  second  of  them  he  was  under 
duty  to  look  and  listen  for  an  approaching  train, 
since  the  duty  of  one  using  a  railroad  crossing 
to  look  and  listen  is  continuous  until  the  cross- 
ing is  completed,  unless  the  railroad  produces  a 
^condition  of  apparent  safety. 

[Ed.  Note.— For  other  cases,  see  Bailnwds, 
Cent.  Dig.  S{  1043-105Q;  DecTbig.  «=j327.] 

7.  Bailroads  «=»33&— Ikjitrt  at  CRosaiNO— 
Contributory  Neoliqenck. 

An  ordinance  requiring  that  railroads  op- 
erate electric  warning  bells  at  crossings,  which 
should  "be^n  to  ring  when  the  head  end  of  any 
train  moving  toward  the  crossing"  was  at  a 
distance  of  not  less  than  600  feet  from  the 
crossing,  could  not  be  so  narrowly  construed 
that  decedent,  attempting  to  cross  railroad 
tracks  after  the  passage  of  a  train  during  which 
the  warning  bell  had  not  rung,  could  be  held 
not  chargeable  with  notice  that  the  bell  was 
out  of  order;  the  spirit  of  the  ordinance  being 
otherwise  than  to  require  ringing  only  when  the 
train  was  000  feet  away. 

[Ed.  Note.— For  other  cases,  see  Bailroads, 
Cent.  Dig.  f §  1071-1074 ;  Dec.  Dig.  «=»330.] 

8.  lUrLBOADa  «=»330— Injury  at  Cbobbinq — 
Contributory  Neqligencb. 

While  one  approaching  a  railroad  crossing 
has  the  right  to  assume  that  the  road  will  give 
the  usual  and  required  signals  of  the  approach 
of  trains,  and,  when  he  can  neither  see  nor  hear 
any  signs  thereof,  to  assume  that  the  crossing 
may  be  made  safely,  he  is  not  thereby  relieved 
from  the  duty  to  use  his  senses  vigilantly  to 
avoid  danger,  being  excusable  only  when  the 
company  has  created  a  condition  of  apparent 
safety.  , 

[Ed.  Note. — For  other  cases,  see  Bailroads, 
Cent.  Dig.  §1  1071-1074;    Dec.  Dig.  <S=>330.] 

Hill  and  Teller,  JJ.,  dissenting. 

En  Banc.  Error  to  District  Court,  City 
and  County  of  Denver;  Charles  Cavender, 
Judge. 

Action  by  William  F.  Headley  and  others 
against  the  Denver  Se  Bio  Grande  BaUroad 
Company.  Judgment  for  defendant,  and 
plaintiffs  bring  error.    AflSrmed. 

WUliam  B.  Eaton,  of  Denver,  for  plaintiffs 
In  error.  E.  N.  Clark  and  B.  G.  Lucas,  both 
of  Denver,  for  defendant  in  error. 

WHITB^  J.  The  plaintiffs  in  eTror  brought 
this  action  for  damages  resulting  from  the 
death  of  their  son,  who,  it  Is  alleged,  was 
killed  by  reason  of  the  negligence  of  the  de- 
fendant In  the  operation  of  one  of  its  rail- 
road trains.    The  defense  pleaded  was  the 


contributory  negligence  of  the  deceased.  At 
the  close  of  the  plaintiffs'  case  the  court  io- 
structed  the  jury  to  find  for  the  defendant, 
and  the  correctness  of  this  ruling  is  the  sole 
question  here  involved.  The  facts  briefly 
stated  are  as  follows: 

Ellsworth  avenue  Is  a  public  highway  00 
feet  in  width,  extending  east  and  west 
through  the  southern  portion  of  the  city  of 
Denver.  Across  this  avenue  at  a  point  be- 
tween South  Inca  street  on  the  east  and 
South  Jason  street  on  the  west,  the  defend- 
ant operates  four  railroad  tracks  extending 
in  a  southeasterly  and  northwesterly  direc- 
tion. The  track  farthest  east  is  used  for 
switching  purposes  only,  which  is  also  true 
of  the  one  farthest  west .  The  other  two  are 
main  lines,  of  which  the  one  farthest  east 
is  used  for  north-t)ound  trains,  and  the  other 
for  south-bound  trains.  The  switch  to  the 
west  is  knovrn  as  the  "coal  track,"  and  leads 
into  the  "Post  coalyard"  adjoining  Ella- 
worth  avenue  on  the  south  and  about  20 
feet  west  of  the  south-bound  main  line.  The 
Post  coalyard  Is  inclosed  by  a  board  fence 
6%  feet  In  heighC,  with  a  3-lnch  space  be- 
tween the  boards,  ^nie  distance  from  this 
fence  to  the  south-bound  main  track  is  16^ 
feet  and  to  'the  north-bound  main  track  2SH 
feet  The  ground  is  level -and  the  tracks 
straight,  with  an  tmobstructed  view  in  each 
direction  for  at  least  three-fourths  of  a 
mile.  Where  the  track  enters  the  coalyard 
on  Ellsworth  avenue  is  a  gate  16  feet  in 
width,  which  was  open  at  the  time  of  the 
occurrence  in  question.  EV>ur  freight  cars 
were  standing  upon  the  coal  track  Just  in- 
side the  coalyard.  There  was  an  automatic 
signal  bell  at  the  crossing,  which,  under  the 
terms  of  an  ordinance  of  the  dty,  was  re- 
quired to  "begin  to  ring  when  the  head  end 
of  any  train  traveling  toward  the  crossing 
where  such  signal  bell  la  located  is  at  a  dis- 
tance of  not  less  than  600  feet  from  such 
crossing."  This  bell  was  at  the  time,  and 
had  been  for  over  a  week,  out  of  order,  and 
made  no  sound  whatever.  The  ordinance 
also  limited  the  maximum  speed  of  trains  at 
this  point  to  20  miles  per  hour. 

The  deceased  was  a  strong,  intelligent 
young  man,  19  years  of  age,  had  been  reared 
in  the  vicinity  of  the  crossing,  and  was  per- 
fectly fttmillar  with  surrounding  conditions, 
having  passed  over  the  crossing  daily  for 
years.  At  about  8  o'clock  on  the  morning 
of  December  20th  he  was  fatally  injured  at 
this  crossing  by  coming  in  contact  with  the 
engine  of  a  local  passenger  train  of  defend- 
ant, known  as  "Uncle  Sam,"  which  was  at 
the  time  10  minutes  late  and  traveling  north- 
ward on  the  north-bound  line  at  a  speed  of 
from  35  to  40  miles  per  hour.  When  the 
train  was  within  approximately  250  feet  of 
the  crossing  the  engine  bell  was  ringing,  and 
as  the  train  approached  the  crossing  and  up 
to  the  time  of  the  collision  the  whistle  there- 
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on   was  sounding.     Deceased,  on  the  morn- 
ing of  the  fatal  injury,  was  on  his  way  to 
'work,  riding  a  bicycle,  which  was  his  custom. 
At  a  point  about  250  feet  west  of  the  cross- 
ing where  the  collision  occurred,  be  passed 
a  friend  afoot,  with  whom  be  frequently  lin- 
gered and  talked,  but  did  not  do  so  at  this 
time,  only  saying,  in  substance,  tliat  he  would 
liurry  along.     He  was  next  seen  about  15 
teet  west  of  the  coalyard  track,  and  hence 
about   35   feet  from  the  south-bound   mala 
line   and   approximately   45  feet  from   the 
point  of  collision.     He  was  then  riding  at 
a  speed  of  about  4  or  5  miles  per  hour.    At 
that  moment  an  8  or  10  car  passenger  train, 
with   two  engines,   known  as  train  No.   1, 
traveling  south  at  the  rate  of  25  or  30  miles 
an  hour,  on  the  south-bound  mala  line  track, 
came    upon   the   crossing,   and   Immediately 
after  It  had  passed  over  the  "Uncle   Sam" 
train  came  upon  the  crossing.     The  trains 
were  making  considerable  noise,  and  some 
smoke  and  steam  which  had  escaped  from 
train  No.  1  was  blowing  to  the  southwest 
In  the  direction  of,  and  over,  the  Post  coal- 
yard,  but  in  no  sense  Interfered  with  seeing 
by  the  ^UCerent  witnesses — except  one  who 
was  standing  on  the  west  side  of  the  south- 
bound main  line  Just  east  of  the  Post  coal- 
yard   board   fence — the   things  which   took 
place  on  the  crossing. 

As  "Uncle  Sam"  train  approached,  a  wit- 
ness was  walking  on  the  track  In  the  same 
direction  the  train  was  moving,  and  when 
about  200  feet  south  of  the  crossing  stepped 
oS  to  the  east  for  that  train  to  pass.  At  this 
time  the  bell  of  the  engine  pulling  the  "Uncle 
Sam"  train  was  ringing,  and  train  No.  1 
was  passing  on  the  south-bound  track.  This 
witness,  as  the  engine  of  "Uncle  Sam"  train 
passed,  looked  ahead  and  across  the  pilot 
thereof  and  saw  the  wheel  of  a  bicycle  on  the 
crossing,  coming  on  the  space  between  the 
fiouth-bound  main  line  and  the  north-bound 
main  line,  which  at  that  point  are  8%  feet 
apart.  Another  witness — the  one  standing  on 
the  west  side  of  the  south-bound  main  line 
Just  east  of  the  Post  coalyard  board  fence, 
approximately  230  feet  south  of  the  crossing, 
and  whose  vision  was  somewhat  obscured 
by  the  smoke,  etc. — looked  north  to  the 
crossing  when  the  rear  end  of  train  No.  1 
rendered  it  possible,  and  saw  the  deceased 
on  his  bicycle  turning  to  keep  from  hitting 
the  "Uncle  Sam"  train,  and  saw  him  fall. 
Another  witness  who  was  standing  In  the 
iPost  coal  office  looking  through  a  glass  door 
in  the  direction  of  the  crossing,  a  distance 
of  approximately  45  feet,  saw  the  collision. 
This  witness  testified  that  the  whistle  of  the 
"Uncle  Sam"  engine  was  blowing  and  that 
"  'Uncle  Sam'  hit  the  crossing  Just  an  instant 
later  than  No.  1  cleared  the  crossing" ;  that 
the  latter  had  cleared  the  crossing  between 
20  and  40  feet ;  that  when  witness  first  saw 
the  deceased  he  was  sitting  upright  on  his 
bicycle,  riding  toward  ttM  east,   with   his 


hands  on  the  handle  bars,  and  it  appeared  to 
witness  .that  the  front  wheel  of  the  bicycle 
struck  the  side  of  the  pilot,  and  the  pilot 
beam  at  the  rear  of  the  pilot  hit  him.  An- 
other witness  testified  that  he  was  at  the 
scales  in  the  coalyard  (which  was  about  50 
feet  from  the  point  where  the  collision  occur- 
red and  in  plain  view  thereof);  that  he 
heard  "Uncle  Sam"  coming  in  and  saw  de- 
ceased rolling  alongside  the  engine,  and  sub- 
sequently saw  the  track  of  the  bicycle  wheel 
where  it  had  turned;  that  No.  1  was  then, 
after  witness  had  run  to  the  body  of  deceas- 
ed, from  125  to  150  feet  south  of  the  cross- 
ing. It  Is  alleged  in  the  complaint  and  ad- 
mitted in  the  answer  that  "immediately" 
after  train  No.  1  passed  over  the  crossing 
the  "Uncle  Sam"  train  entered  thereon  and 
passed  over  the  same. 

The  alleged  acts  of  negligence  set  forth  in 
the  complaint  are:  The  failure  to  soimd  the 
signal  bell  at  the  crossing  as  required  by 
ordinance;  propelling  the  train  that  caused 
the  death  of  deceased  at  a  greater  rate  of 
speed  than  permitted  by  ordinance;  failure 
to  cause  the  whistle  or  bell  upon  the  locomo- 
tive of  such  train  to  be  sounded  or  rung,  or 
to  give  any  other  signal  or  warning  of  the 
approach  of  such  train,  at  any  point  within 
sight  or  hearing  ot  the  crossing. 

[1-3]  That  the  automatic  bell  was  out  of 
order  and  failed  to  ring'  and  that  "Uncle 
Sam"  train  was  traveling  at  an  excessive 
rate  of  speed  were  estabUsbed  by  the  evidence 
and  also  conceded  by  the  defendant,  and 
constituted  negligence  of  the  defendant  suf- 
ficient to  sustain  a  verdict  The  proof  of 
these,  however,  in  no  wise  relieved  the  de- 
ceased from  taking  ordinary  precaution  for 
his  own  safety ;  and  the  undisputed  evidence 
shows  that  he  failed  in  this  regard,  and  that 
such  failure  contributed  to  his  death.  He 
was,  under  the  circumstances  of  .this  case, 
bound  to  look  and  listen  before  attempting 
to  cross  the  railroad  tracks  in  question.  We 
have  frequently  held  tliat  exceeding  the  law- 
ful speed  limit,  or  the  failure  of  a  defendant 
railroad  company  to  ring  the  bell  or  blow  the 
whistle  at  the  crossing,  though  required  by 
law,  will  not  render  the  company  liable,  un- 
less that  be  the  proximate  cause  of  the  in- 
Jury,  and  there  be  no  such  negligence  by  the 
plaintiff  as  will  prevent  recovery,  and  have 
often  announced  that  one  about  to  cross 
steam  railroad  tracks  at  a  street  intersection 
must  exercise  a  proper  degree  of  care  to 
avoid  Injury.  Nichols  v.  C,  B.  &  Q.  R.  R. 
Co.,  44  Colo.  601,  519,  620,  98  Pac.  808;  C. 
R.  I.  &  P.  Ry.  Go.  V.  Orlsman,  19  Colo.  30, 
34  Pac.  286.  Indeed,  it  is  elementary  that, 
if  in  a  given  case  it  appears  that  the  defend- 
ant owed  the  plaintiff  a  duty  to  use  due  care, 
that  he  violated  that  duty,  and  that  the 
plaintiff  by  reason  thereof  suffered  an  injury, 
the  plaintiff,  nevertheless,  caimot  maintain 
his  cause  of  action,  if  his  own  conduct  was 
not  that  of  a  reasonably  prudent  and  careful 
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man,  and  such  conduct  contributed  In  some 
measure  to  bring  about  the  injury  sustained. 
Colo.  Cent  R.  B.  Co.  t.  Holmes,  6  Colo.  197 ; 
C,  R.  I.  &  P.  Ry.  Co.  T.  Crlsman,  supra ;  West- 
erkamp  v.  C,  B.  &  Q.  R.  R.  Co.,  41  Colo.  290, 
207,  92  Pac.  687 ;  liutz  v.  Denver  City  Tram. 
Co.,  43  Colo.  58,  95  Pac.  600. 

[4]  As  tbe  standard  of  duty  in  such  cases 
is  dependent  upon  the  particular  facts  and 
circumstances  of  each,  the  question  whether 
contributory  negligence  has  been  proven  In  a 
given  case  is  usually  one  for  the  Jury.  Never- 
theless such  question,  In  a  particular  case, 
may  become  one  of  law  and  thus  come  within 
the  province  of  the  court,  so  that  a  particular 
verdict  may  and  should  be  directed.  Where 
the  facts  are  such  that  reasonable  men  of 
fair  intelligence  may  draw  different  conclu- 
sions, the  question  of  contributory  negligence 
must  be  submitted  to  the  Jury,  for  the  finding 
is  then  of  fact.  But  if  it  is  clear  that  only 
one  reasonable  Inference  can  be  drawn  from 
the  facts,  and  the  course  which  prudence 
dictates  be  definitely  discerned,  the  finding 
thereon  is  of  law,  not  of  fact,  and  it  devolves 
upon  the  court  to  settle  the  matter.  Colo. 
Cent  B.  R  Co.  v.  Holmes,  supra ;  Colo.  Cei^t 
R.  R.  Co.  V.  Martin,  7  Colo.  592,  4  Pac.  1118 ; 
liord  V.  Pueblo  S.  4  R.  Co.,  12  Colo.  390,  21 
Pac.  148;  Jackson  v.  Crilly,  16  Colo.  103,  26 
Pac.  331 ;  D.  &  R  G.  B.  B.  Co.  v.  Byan,  17 
Colo.  98,  ice,  28  Pac.  79;  C,  B.  &  Q.  B.  B. 
Co.  V.  McGraw,  22  Colo.  363,  366,  45  Pac. 
383 ;  D.  &  B.  Q.  B.  R  Co.  v.  Spencer,  27  Colo. 
313,  61  Pac  606,  51 1*  B.  A.  121 ;  C.  &  S.  Ry. 
Co.  V.  Sonne,  34  Colo.  206^  211,  83  Pac.  383 ; 
Nichols  T.  C,  B.  &  Q.  R  R  Co.,  supra.  Tbe 
case  at  bar  comes  within  the  latter  rule,  and 
it  was  not  error  to  so  advise  the  Jury,  and 
direct  a  verdict  accordingly.  Under  all  the 
facts,  the  duty  resting  upon  deceased  was 
clearly  discernible  and  fixed  by  law.  D.  & 
B.  G.  R  R.  Co.  V.  Ryan,  supra ;  C,  R.  I.  & 
P.  Ry.  Co.  T.  Crlsman,  supra ;  C.  &  S.  Ry.  Co. 
V.  Thomas,  33  Colo.  517,  81  Pac.  801,  70  L. 
R.  A.  681,  3  Ann.  Cas.  700 ;  C.  &  &  By.  Co. 
T.  Sonne,  supra;  Westerkamp  v.  C,  B.  &  Q. 
R  B.  Co.,  supra. 

In  Denver  &  Bio  Grande  B.  R.  Co.  v.  Ryan, 
supra,  after  considering  the  duties  and  re- 
sponsibilities imposed  by  law  upon  railroad 
companies,  we  declared  that  the  law  was  no 
less  exacting  in  its  requirements  of  individ- 
uals, and  expressly  approved  an  Instruction 
therein  given  which  charged  the  Jury  that: 

"As  a  matter  of  law  it  is  negligence  and  care- 
lessness for  a  person  to  go,  stand,  or  be  upon 
the  track  of  a  railroad  without  keeping  watch 
both  ways  for  trains." 

In  support  of  the  rule  we  therein  cited, 
inter  alia,  Railroad  v.  Houston,  95  C.  S.  697, 
702,  24  L.  Ed.  542.  Certain  language  used 
In  that  case,  and  the  law  stated,  are  so  ap- 
plicable here,  that  we  shall  quote  therefrom. 
The  case  involved  the  death  of  a  woman  who 
was  killed  on  a  crossing  of  two  parallel 
tracks  of  the  railroad  company.  When  the 
engineer  first  saw  her,  she  was  on  the  track 


about  four  feet  ahead  of  the  engine;  Ko  one 
witnessed  the  accident  No  one  saw  her 
from  the  time  she  left  her  house  nearly  un- 
til she  was  injured,  which  was  about  6:30 
p.  m.  Standing  cars  on  the  other  trade 
might  have  obstructed  her  view.  Hie  court 
held  that  the  physical  facts  showed  that  she 
could  not  have  looked  after  passing  the 
standing  cars,  and  that  she  was  guilty  of 
contributory  negligence  as  a  matter  of  law. 
The  language  of  the  court  is  as  follows: 

"  •  •  •  The  failure  of  the  engineer  to  sound 
the  whistle  or  ring  the  bell,  if  such  were  the 
fact,  did  not  relieve  the  deceased  from  the  neces- 
sity of  taking  ordinary  precautions  for  her  safe- 
ty. Negligence  of  the  company's  employ^  in 
these  particulars  was  no  excuse  for  negligence 
on  her  part  She  was  bound  to  listen  and  to 
look,  before  attempting  to  cross  the  railroiii 
track,  in  order  to  avoid  an  approaching  train, 
and  not  to  walk  carelessly  into  the  place  of 
possible  danger.  Had  she  used  her  senses,  (be 
could  not  have  failed  both  to  hear  and  to  see 
the  train  which  was  coming.  If  she  omitted  to 
use  them,  and  walked  thoughtlessly  upon  the 
track,  she  was  guilty  of  culpable  negligence,  and 
so  far  contributed  to  her  injuries  as  to  depiire 
her  of  any  right  to  complain  of  others.  If,  nsiiig 
them,  she  saw  the  train  coming,  and  yet  onder^ 
took  to  cross  the  track,  instead  of  waiting  for 
the  train  to  passj  and '  was  injured,  tBe  conse- 
quences of  her  mistake  and  temerity  cannot  be 
cast  upon  the  defendant  No  railroad  company 
can  be  held  for  a  failure  of  experiments  of  that 
kind.  If  one  chooses,  in  such  a  position,  to  take 
risks,  he  must  bear  the  possible  consequences  of 
failure.  Upon  the  facts  disclosed  by  the  un- 
disputed evidence  in  the  case,  we  cannot  see  any 
ground  for  a  recovery  by  the  plaintiff.  Not  even 
a  plausible  pretext  for  the  verdict  can  be  sug- 
gested, unless  we  wander  from  the  evidence  into 
the  region  of  conjecture  and  speculation.  Un- 
der these  circumstances,  the  court  would  not 
have  erred,  had  it  instructed  the  jury,  as  re- 
quested, to  render  a  verdict  for  the  defendant" 

[t]  Should  we  assume,  as  snggested  In  con- 
ference, that  deceased  may  have  stopped, 
listened,  and  looked  to  the  southward  before 
train  No.  1  cut  off  his  view,  and  may  have 
seen  the  north-bound  train  approaching,  and 
concluded  that  he  bad  time  in  which  to  cross 
over  before  such  train,  moving  at  the  speed 
allowed  by  ordinance,  reached  the  crossing, 
there  is,,  nevertheless,  no  sensible  explana- 
tion of  his  subsequent  acts.  He  neither  look- 
ed nor  listened,  or,  if  so,  acted  other  than 
recklessly  after  reaching  the  space  between 
the  south  and  north  bound  main  lines. 
While  It  may  be  true  that  he  was  not,  as  a 
matter  of  law,  in  duty  bound  to  stop  upon 
reaching  such  si>ace,  he  was,  nevertheless, 
required  to  look  and  listen,  or  act  with  rea- 
sonable prudence,  before  entering  upon  and 
attempting  to  cross  the  north-bo'und  main 
track.  D.  &  R  G.  R.  R.  Co.  v.  Ryan,  supra ; 
Hlnken  v.  I.  C.  By.  Co.,  97  Iowa,  603,  66  N. 
W,  882 ;  Weyl  et  al.  v.  C,  M.  &  St  P.  By. 
Co.,  40  Minn.  350,  42  N.  W.  24. 

[6]  Moreover,  the  duty  resting  upon  de- 
ceased to  look  and  listen  before  advancing 
upon  this  track  was  a  legal  obligation,  which 
he  was  bound  to  discharge,  unless  excused 
therefrom  by  some  peculiar  fact9  of  the  case. 
In  other  words,  it  Is  the  Imperative  duty  of 
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one  attempting  to  cross  sereral  tracks  not 
to  cease  his  watchfulness  oipon  crossing  the 
first  or  second  In  safety,  but  to  continue  to 
ezerdse  his  senses,  and  be  observant  of  the 
obvious  conditions  until  the  crossing  has 
been  accomplished,  unless  the  railroad  com- 
pany, through  its  acts,  has  produced  a  condi- 
tion of  apparent  safety  wherein  reasonable 
men  might  have  different  views  as  to  the 
necessity  of  looking  and  listening.  Dili- 
gence, In  order  to  be  eftectlve,  must  cover 
the  whole  field  of  danger,  and  where  It  is 
Inherent  in  a  continuing  state  of  things  the 
doty  to  exercise  the  care  which  the  law  im- 
poses is  a  continuing  obligation.  Deceased 
knew  that  there  were  two  main  tracks,  and, 
if  the  suggested  supposition  be  true,  be  also 
knew  that  a  train  was  approaching  the  cross- 
ing  on  the  north-bound  track  and  was  tem- 
porarily hidden  from  his  view,  and  would 
so  continue  untU  he  had  reached  the  space 
between  the  main  lines.  Whatever  might 
have  been  the  speed  of  the  north-bound  train 
when  deceased's  view  thereof,  if  he  saw 
that  train  at  all,  was  cut  off  by  the  south- 
bound train,  the  course  which  prudence  dic- 
tated is  clearly  diacemlble. 

While  there  Is  some  argument  on  the  part 
of  the  defendant  railroad  company  that  the 
crossing  was  obscured  by  dust,  smoke,  and 
steam  immediately  after  train  No.  1  passed, 
and  that  deceased  was  negligent,  as  a  mat- 
ter of  law,  in  proceeding  until  that  bad  clear- 
ed, we  deem  it  unnecessary  to  consider  the 
matter.  We  have  read  the  entire  record  and 
agree  with  plaintiffs  that  there  was  no  smoke 
or  dust  or  steam  on  the  crossing  that  in  any 
wise  Interfered  with  the  vision  of  deceased. 
Without  notice  of  an  approaching  train  on 
the  north-bound  track,  it  was  his  duty,  as  a 
matter  of  law,  upon  reaching  the  space  be- 
tween the  two  main  lines  to  look  and  listen 
— ^that  is,  "to  keep  watch"  for  an  approach- 
ing train  upon  the  track  he  was  about  to 
cross-sunless  surrounding  conditions  excused 
blm  therefrom ;  and  with  actual  knowledge 
of  an  approaching  train  thereon  he  was 
bound  to  ascertaiif  if  It  was  likely  to  reach 
the  crossing  before  he  could  safely  pass  over 
tl>e  same.  One  must  assume  as  within  prob- 
abilities that  a  train  may  sometimes  run  at 
greater  than  the  legal  rate,  and  when  he  Is 
In  a  position  to  ascertain  the  fact  for  him- 
self is  bound  to  do  so,  unless  there  is  some- 
thing in  the  conditions  existing  that  excuses 
him  in  that  respect.  The  north-bound  train 
went  upon  the  crossing  Immediately  after  it 
was  cleared  by  the  south-bound  train,  and 
deceased  was  observed  in  the  space  between 
the  main  Unes  when  the  north-bound  train 
was  within  a  very  few  feet  of  .the  place 
where  the  collision  occurred.  He  was  then 
In  no  danger  whatever,  and  in  no  situation 
of  peril  to  interfere  with  the  exercise  of 
calm  Judgment.  Nevertheless  he  pushed  for- 
ward to  cross  the  track,  making  no  effort  to 


ascertain  the  proximity  of  danger  or  to  avoid 
injury  until  the  instant  of  the  impact,  when 
he  was  seen  to  swerve  his  bicycle  as  It  struck 
the  side  of  the  pilot 

It  is  self-evident  that,  unless  excused  by 
the  silent  signal  bell,  deceased  was  grossly 
negligent,  for  he  neither  looked  nor  listened 
with  the  care  common  prudence  required,  or, 
what  is  more  probable,  did  not  look  or  listen 
at  all.  In  Illinois  (C.  &  N.  W.  Ry.  Co.  v. 
Hansen,  166  111.  263,  46  N.  E3.  1071)  and  In 
some  other  Jurisdictions  It  appears  that  the 
duty  to  look  and  listen  is  not  enforced  as  a 
rule  of  law ;  but  this  court,  in  common  with 
the  overwhelming  weight  of  authority,  af- 
firms the  rule,  and  holds  that.  If  the  duty  Is 
omitted,  the  trial  court  should  instruct  that 
a  vei>dict  be  returned  accordingly,  except  In 
cases  of  a  peculiar  nature,  where  there  are 
facts  excusing  the  performance  of  the  duty. 
Elliott  on  Railroads  (2d  Ed.)  vol.  3,  f  1166; 
Westerkamp  v.  C,  B.  &  Q.  R.  B.  Co.,  supra; 
C.  &  S.  Ry.  Co.  V.  Soime,  supra.  And  the 
facts  excusing  the  performance  of  this  duty 
must  be  of  such  character  as  to  show,  not 
only  negligence,  of  the  railroad  company, 
but  also  that  its  acts  were  su(^  as  to  mis- 
lead the  person  Injured  when  crossing  Its 
tracks.  Elliott  on  Railroads  (2d  Ed.)  vol.  3, 
§  1165.  Thus  in  D.  &  B.  O.  R,'  R.  Co.  v. 
Gustafson,  21  Colo.  393.  41  Pac.  505,  the  neg- 
ligence of  the  railroad  company  was  sup- 
plemented by  the  express  Invitation  and  di- 
rection of  the  flagman  to  the  traveler  to 
proceed. 

So  In  Nicholas  v.  C,  B.  &  Q.  B.  R.  Co., 
supra,  the  facts  established  not  only  the 
negligence  of  the  defendant,  but  also  that, 
by  its  affirmative  acts,  the  plaintiff  was  mis- 
led. The  defendant  was  in  the  act  of  mov- 
ing one  of  its  trains  from  Its  main  line, 
which  led  over  the  crossing  where  the  in- 
Jury  occurred,  to  a  siding,  and  had  an  en- 
gine, hidden  from  view,  following  this  train. 
The  distance  from  the  siding  to  the  cross- 
ing was  several  hundred  feet,  and.  a  train 
movlpg  at  the  speed  allowed  by  law  would 
not  reach  the  crossing  before  the  plaintiff 
attempted  to  pass  over.  Under  these  circum- 
stances, plaintiff  approached  the  crossing. 
He  saw  the  train  taking  the  siding  which  led 
away  from  the  crossing,  and  thereupon  walk- 
ed along  and  near  the  track  a  very  few  feet 
and  attempted  to  cross  It,  when  he  was 
struck  and  Injured  by  the  engine  which  had 
been  hidden  from  view  In  the  rear  of  the 
train  which  he  observed;  the  engine  having 
traveled  the  distance  at  an  excessive  and 
unlawful  rate  of  speed  without  giving  the 
required  signals.  Colorado  &  Southern  By. 
Co.  V.  Chiles,  50  Colo.  191,  114  Pac.  661,  is 
of  like  character,  and  all  the  elements  es- 
sential to  bring  it  within  the  exception  to 
the  general  rule  are  present,  to  wit,  the  neg- 
ligence of  the  defendant  and  its  acts  which 
misled  the  party  Injured.    And  while  Phil- 
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lips  V.  Denver  Tramway  Company,  B3  Colo. 
458,  128  Pac.  460.  Ann.  Cas.  1914B,  29,  did 
not  InTolre  tbe  crossing  of  a  steam  railroad, 
but  a  street  railway,  and  a  somewhat  differ- 
ent rule  applies,  stlU  tbe  facts  established 
negligence  of  the  defendant,  and  also  Its  acts 
which  misled  the  plaintiff.  The  facts  hav- 
ing tbe  tendency  to  mislead  were  the  pro- 
pelling of  Its  car,  which  plaintiff  was  fol- 
lowing,  across  the  street  intersection  at  the 
time  that  the  car  which  caused  the  Injury 
was  crossing  the  same  Intersection,  thus 
producing  an  apparent  condition  of  safety, 
hut  In  which  there  was  an  InTislble  or  hidden 
-danger. 

In  the  case  at  bar  the  negligence  of  de- 
fendant was  in  no  wise  supplemented' by  any 
act  on  Its  part  which  would  mislead  the 
deceased.  In  other  words,  it  did  nothing  to 
Induce  the  deceased  to  attempt  to  cross  the 
track,  nor  did  it  create  any  condition  of  ap- 
parent safety  wherein  there  was  a  bidden  or 
concealed  danger.  Its  acts  in  the  premises 
constituted  negligence,  bnt  in  no  sense  ex- 
cused the  deceased  from  the  use  of  some 
care  on  his  part  to  avoid  Injury.  The  rule 
here  applicable  is  well  stated  in  Cadwallader 
V.  li.,  N.  A.  &  C.  Ry.  Co.,  128  Ind.  618,  520, 
27  N.  B.  161,  162,  where  It  Is  said: 

"Assuming  in  this  case  that  the  appellant  had 
the  right  to  presume  that  no  train  was  ap- 
proaching, by  reason  of  the  failure  of  tbe  flag- 
man to  ^ve  notice,  yet  this  did  not  excuse  her 
from  tbe  use  of  her  senses  of  sight  and  bearing, 
in  order  to  ascertain  the  fact  for  herself.  With 
the  use  of  these  senses  she  was  as  well  able  to 
ascertain  whether  a  train  was  approaching  as 
the  flagman  at  the  crossing,  and  a  failure  to  use 
them  was  negligence.  It  has  often  been  held 
by  this  court  that  negligence  on  tbe  part  of  tbe 
railroad  company  does  not  excuse  the  injured 
party  from  the  exercise  of  care  on  his  part. 
Bellefontaine  Ry.  Co.  v.  Hnnter,  33  Ind.  335 
15  Am.  Rep.  2011 :  St  Louis,  etc.,  Ry.  Co.  v. 
Matbias,  supra  [50  Ind.  65];  Cincinnati,  etc., 
B.  R.  Co.  v.  BuUer,  103  Ind.  81  [2  N.  E.  138] ; 
Indiana,  etc.,  Ry.  Co.  v.  Greene,  supra  [106  Ind. 
279,  6  N.  E.  608,  55  Am.  Rep.  736] ;  Indiana, 
etc.,  Ry.  Co.  t.  Hammock,  supra  [113  Ind.  1, 
14  N.  E.  737]  ;   Ohio,  etc^  Ry.  Co.  v.  Hill,  su- 

Sra  [117  Ind.  56,  18  N.  E.  461]:  Woodard  v. 
few  York,  etc.,  R.  R.  Co.,  106  N.  Y.  369  [13 
N.  K.  424].  Tbe  failure  of  the  flagman  at  the 
crossing  to  notify  tbe  appellant  of  the  fact  that 
a  train  was  approaching  was,  at  most,  negli- 
gence, and  did  not.  excuse  her  from  the  use  of 
some  care  on  her  part  to  avoid  injury.  It  is 
not  found  that  tbe  flagman  did  anything  to  in- 
duce the  appellant  to  attempt  to  cross  the  track. 
The  most  that  is  claimed  is  that  he  did  not 
notify  her  that  a  train  wag  approaching.  Bad 
tbe  flagman  done  anything  to  induce  the  appel- 
lant to  attempt  a  crossing  at  the  time  she  was 
hurt,  or  anything  to  throw  her  off  ber  guard, 
then  tbe  question  of  her  negligence  would  have 
been  a  question  for  the  jury. 

And  In  Elliott  on  RaUroads  (2d  Ed.)  toL 
3,  f  1165,  tbe  rale  Is  stated  as  follows: 

"In  all  cases  where  the  right  of  recovery  is 
based  upon  neglif^ence  the  rule  supported  by  au- 
thority is  that,  in  order  to  recover,  the  plain- 
tiff must  himself  exercise  care,  and  is  not  ab- 
solved from  this  duty  no  matter  how  clear  the 
negligence  of  the  defendant  Where,  however, 
the  acts  and  conduct  of  the  defendant  are  such 
as  may  be  justly  regarded  as  willful,  the  general 


rule  does  not  apply,  nor,  we  may  say  In  passing, 
does  It  fully  apply  Where  the  defendant  is  negh- 
gent  and  the  negligence  is  such  as  to  mislead 
the  plaintifC  But  the  plaintilf  cannot  be  heard 
to  say  that  he  has  been  misled  unless  he  has 
used  such  care  under  the  circumstances  to  as- 
certain the  nature  of  the  itatger  and  gnard 
against  it,  as  a  man  of  ordinary  prudence  would 
have  exercised  under  similar  oonditiona.  It 
cannot  be  inferred  from  the  mere  fact  that  a  de- 
fendant was  guilty  of  negligence  that  the  plain- 
tiff was  misled.  The  fact  that  there  was  neg- 
Ugenoe  on  the  part  of  the  defendant  mnst  be  sup- 
plemented by  evidence  that  there  were  such  acts 
as  would  mislead  a  man  of  ordinary  prudence 
or  tbe  plaintiff  cannot  snccessfidly  assert  tliat 
he  was  misled  by  the  defendant  Aa  a  railroad 
track  is  a  warning  of  danger,  one  who  attempts 
to  cross  it  must  act  with  care  proportionate  to 
the  danger,  and  not  suffer  his  attention  to  be 
diverted  from  the  danger  before  him,  and  hs 
mnst  keep  his  faculties  in  active  ezendse." 

The  same  mle  is  stated  and  applied  in 
White  V.  Chicago  ft  N.  W.  Ry.  Co.,  102  Wis. 
489,  78  N.  W.  686,  687,  in  which  the  fccts 
were  as  follows:  The  gates  maintained  at  a 
railroad  crossing  were  open,  and  plaintiff 
while  walking  across  the  tracks  was  struck 
by  a  train  running  at  an  nnlawfnl  rate  of 
speed,  which  he  might  have  sem  and  beard. 
If  he  had  looked  and  listened  before  attempt- 
ing to  cross,  and,  notwithstanding  that  be 
testlfled  that  he  did  look  and  listen,  tbe  court, 
nevertheless,  held,  as  a  matter  of  law,  that 
be  was  guilty  of  contributory  negligence.  In 
considering  tbe  effect  of  the  open  gate  as  an 
Invitation  to  cross  in  safety,  the  court  (102 
Wis.  on  pages  493,  494,  78  N.  W.  587)  said: 

"In  a  written  opinion  denying  the  defendant'! 
motion  for  a  new  trial,  the  trial  judge  laid  much 
stress  on  the  case  of  Rohde  v.  C.  &  N.  W.  B. 
C!o.,  86  Wis.  309  [56  N.  W.  872],  wherein  it  was 
said:  'The  open  gate  was  an  assurance  to  the 
public  that  there  was  no  danger,  and  an  invita- 
tion to  cross  in  safety.'  This  was  said  in  a  case 
where  the  gates  were  not  lowered,  and  plaintiff 
relying  thereon,  drove  his  team  in  such  prox- 
imity to  the  track  that  they  became  frightened 
by  a  passing  train  and  ran  away.  But  sup- 
pose, while  in  a  place  of  safety,  plaintiff  in  that 
case  had  seen,  or  could  have  seen  by  the  use  of 
ordinary  care,  that  the  train  was  approaching, 
would  any  one  claim  that  he  might  nevertheless 
continue  his  way  and  drive  into  danger?  The 
paramount  duty  of  the  traveler  is  to  use  ordi- 
nary care,  and  this  obligation  is  none  tbe  le«s 
absolute,  ev«i  though  the  other  party  is  guilty 
of  negligence.  It  is  only  when  the  traveler  is 
lulled  into  security  in  reliance  upon  the  negli- 
gent act,  and  is  drawn  into  danger  that  he  could 
not  avoid  by  the  exercise  of  ordinary  care,  that 
the  obligation  to  respond  in  damages  exists. 
The  cuirent  of  authorities  in  support  of  this 
rule  is  well-nigh  universal.  An  extensive  dis- 
cussion and  citation  of  authorities  may  be  found 
in  E&liott  R.  R.  {{  1165,  UOO.  Thus,  in  Moore 
V.  K.  &  W.  R.  Co.,  89  Iowa,  223  [66  N.  W.  430J, 
it  is  stated:  'A  traveler  upon  a  highway,  when 
approaching  a  railroad  crossing,  ought  to  make 
a  vi^laht  use  of  his  senses  of  sight  and  bear- 
ing in  order  to  avoid  a  collision.  This  precau- 
tion is  dictated  by  common  prudence.  He 
should  listen  for  signals,  and  look  in  the  dif- 
ferent directions  from  which  a  train  may  come. 
If,  by  neglect  of  bis  duty,  he  suffers  injury  from 
a  passing  train,  he  cannot  recover  of  tbe  com- 
pany, although  it  may  itself  be  chargeable  with 
negligence,  or  have  failed  to  give  the  signals  re- 
quired by  statute,  or  be  running  at  the  time  at 
a  speed  exceeding  the  usual  rate.' .  It  was  fur> 
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tber  said,  in  rabstanee,  that  although  deceased 
had  the  right  to  act  on  the  presumption  that  the 
usual  warning  signals  for  crossings  would  be 
Kiven,  ;et  he  must  use  ordinary  care  to  avoid 
danger;  and,  having  had  an  opportunity  to  see 
the  train  and  avoid  the  dangec,  no  recovery  conld 
be  had." 

[7,  B]  While  there  are  cases  which  hold 
that  a  silent  signal  bell  or  an  oi>en  gate  may 
operate  to  excuse  a  traveler'  from  looking 
and  listening  for  an  approaching  train,  and 
tbe  question  should  be  submitted  to  a  Jury 
under  proper  instructions,  tbe  weight  of  au- 
thority and  best-reasoned  cases  are  to  the 
contrary.  It  is  a  matter  of  common  knowl- 
edge that  electric  bells,  or  even  gates,  are 
liable  to  be  out  of  order,  and  common  pru- 
dence would  not  permit  one  to  rely  solely 
thereon.  Besides,  In  this  ca«e  deceased  must 
bave  known  that  the  electric  signal  bell  was 
not  In  order,  from  the  fact  that  it  was  not 
ringing  wlille  the  south-bound  train  was  imss- 
Ing,  and  deceased  was  within  less  than  45 
feet  of  the  crossing  when  tliat  train  came 
upon  and  passed  over  it.  It  is  said,  however, 
that  as  the  ordinance  does  not  expressly  re- 
quire the  signal  bell  to  continue  to  ring  until 
the  rear  of  the  train  lias  cleared  the  cross- 
ing, but  only  to  "begin  to  ring  when  the  head 
end  of  any  train  moving  toward  the  cross- 
ing" is  at  a  distance  of  not  less  than  500 
feet  from  such  crossing,  we  cannot  say  that 
deceased  should  have  known  that  the  bell 
vras  not  in  working  order.  The  ordinance 
cannot  t>e  so  construed;  its  spirit  is  other- 
wise. If  the  construction  suggested  could 
be  placed  thereon.  It  woald  also  follow  that 
tbe  ordinance  had  been  complied  with  when 
the  signal  bell  had  commenced  to  ring  at  the 
distance  of  600  feet  from  the  crossing  as  the 
train  approached,  and  Immediately  ceased 
ringing  long  prior  to  the  head  end  of  the 
train  reaching  such  crossing.  This  would  be 
unreasonable,  If  not  absurd,  and  equally  so 
would  be  the  construction  suggested.  While 
one  who  approaches  a  steam  railroad  cross- 
ing has  the  right  to  assume  that  the  compa- 
ny will  give  the  usual  and  required  signals 
of  approach,  and,  when  he  can  neither  hear 
nor  see  any  signs  of  a  moving  train,  to  also 
assniqe  that  the  crossing  may  be  made  safely, 
be  is  not  thereby  relieved  from  the  duty  to 
use  his  senses  vigilantly  to  avoid  danger. 
Elliott  on  Bailroads  (2d  Bd.)  voL  8.  |  1158. 
He  can  be  excused  in  this  respect  only  when 
the  company  has,  by  its  acts,  created  a  con- 
dition of  apparent  safety.  In  this  cose  that 
which  the  railroad  company  did  and  that 
which  it  failed  to  do  In  the  premises  was 
nothing  more  than  mere  negligence.  We  are 
satisfied  from  a  most  careful  consideration 
of  this  record  that  the  fticts  are  such  that  If 
the  case  were  submitted  to  a  Jury,  and  a  ver- 
dict returned  in  favor  of  plaintiffs,  we  could 
not  permit  it  to  stand  under  the  well-recog- 
nized rules  of  law. 

The  former  opinion  of  this  court  is  there- 
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fore  withdrawn,  and  the  judgment  of  tht 
trial  coart  affirmed. 

TBIiLER,  J.  (dissenting).  I  cannot  agree 
that  the  court  below  was  Justified  in  direct- 
ing a  verdict  for  defendant  As  I  read  the 
cases  determined  by  this  court  In  which  that 
question  was  involved,  they  are  directly  In 
conflict  with  the  majority  opinion.  In  the 
case  of  Denver  &  Rio  Grand  Ballroad  Co. 
V.  Gustafson,  21  Colo.  393,  41  Pac  605,  it 
appeared  thaf  plaintiff  stopped  some  dis- 
tance from  a  railroad  crossing  while  a  freight 
train  was  passing  on  one  of  tbe  tracks,  and 
that  after  it  passed  a  flagman  stationed 
there  signaled  plaintiff  to  go  ahead.  Plain- 
tiff testified  that  thereafter  he  neither  look- 
ed nor  listened  for  approaching  trains,  bat 
relied  solely  upon  the  flagman.  This  court 
held  that  under  those  drcumstances  a  non- 
suit was  Improper,  and  said: 

"^e  cannot  say,  as  a  matter  of  law,  that  the 
defendant  in  sudi  a  case  may  rely  solely  npon 
the  flagman;  neither  can  we  say,  as  a  ques- 
tion of  law,  that  his  failure  to  look  or  listen 
was  not  contributory  negligence.  It  is  a  ques- 
tion of  fact,  to  be  determmed  by  the  jury,  wheth- 
er or  not  a  plaintiff  may  rely  solely  upon  the 
flagman,  or  whether  he  is  excused  from  the  ex- 
ercise of  any  additional  precaution  on  his  part 
in  these  circumstances." 

This  court  there  cited  with  approval  an 
Iowa  case,  which  held  that  it  was  for  the 
jury  to  determine  whether  the  plaintiff  was 
Justified  in  relying  upon  the  flagman's  sig- 
nal to  cross-  over. 

•  In  PhllUps  V.  Denver  Co.,  63  Colo.  458, 128 
Pac.  460,  Ann.  Cas.  1814B,  28,  It  is  said 
that: 

"This  court  has  never  hdd  that  a  plaintiff 
was  guilty  of  contributory  negligence,  as  a 
matter  of  law,  when  some  fact  or  element  was 
present  that  tended  to  lull  the  plaintiff  into  a 
sense  of  safety,  and  canaed  him  to  perform  or 
fail  to  perform  the  act  or  acts  upon  which  the 
contributory  negligence  was  sought  to  be  predi- 
cated. On  the  contrary,  this  court  has  held 
that  in  such  a  case  the  question  was  one  for 
the  jury." 

Again,  speaking  of  acta  of  a  railroad  comr 
pany  which  create  an  appearance  of  safety, 
tills  court  said: 

"Such  a  condition  does  not  relieve  the  trav- 
eler from  the  exerdse  of  all  care,  but  it  is  a 
factor  to  consider  in  determining  whether  or  not 
he  exercised  that  degree  of  care  which,  under 
the  circumstances,  he  should  have  exercUed." 
Nichols  V.  C,  B.  &  Q.  B.  B.  Co..  44  Cola  601, 
98  Pac.  808. 

In  Williams  t.  Sleepy  Hollow  M.  Co.,  87 
Colo.  62,  86  Pac  337,  7  I*  B.  A.  (N.  S.)  1170. 
11  Ann.  Oas.  Ill,  we  said: 

"It  Is  only  in  the  clearest  cases  that  the 
court  should  usurp  the  functions  of  the  jury 
in  determining  questions  of  negligence  or  con- 
tributory negUgence." 

In  the  majority  opinion  tliis  conrt  arrived 
at  a  condosion  that  the  deceased  most  liave 
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known  that  the  signal  bell  was  out  of  order 
and  not  ringing.  To  do  this  the  court  In- 
dulges' In  Inferences  from  the  evidence,  there- 
by usurping  the  functions  of  the  jury.  As 
to  whether  or  not  deceased  must  have  known 
the  condition  of  the  bell,  because  of  certain 
facts  proved.  Is  a  question  upon  which  in- 
telligent persons  may  reach  different  con- 
clusions. If  the  matter  had  been  left  to  the 
Jury,  and  they  had  found  that  he  was  Ig- 
norant of  the  condition  of  the  bell,  as  well 
they  might,  t^ey  might  then  have  found  that 
he  was  not  guilty  of  negligence,  under  the  rul- 
ing laid  down  in  the  Phillips  Case,  supra, 
because  they  might  reasonably  have  found 
that  the  silence  of  the  bell  tended  to  lull 
^deceased  into  a  sense  of  safety.  Under  the 
Gustafson  Case  it  was  clearly  a  question  for 
the  jury  whether  or  not  deceased  was  or 
might  have  been  Justified  In  relying  upon 
the  Mlence  of  the  bell. 

The  prolonged  discussion  of  the  evidence 
lit  the  majority  opinion  is  sufficient  of  itself 
to  show  that  there  were  matters  in  evidence 
from  which  the  jury  might  have  found  for 
either  party  upon  the  question  of  contribu- 
tory negligence.  The  deceased  cannot  be 
held  conclusively  at  fault  "unless  there  is 
no  sensible  explanation  to  the  contrary  rea- 
sonably possible."  Staal  v.  Railroad  Co.,  67 
Mich.  239,  23  N.  W.  795.  Several  things 
might  have  been  regarded  by  the  jury  aa 
sensible  explanations. 

In  Nichols  V.  C,  B.  &  Q.  R.  R.  Co.,  supra, 
this  court  called  attention  to  the  fact  that 
the  plaintifr  might  have  crossed  the  track 
in  safety,  had  the  train  been  going  at  the 
rate  allowed  by  ordinance.  So  here  the  Jury 
might  have  found  that  the  deceased  was  not 
negligent  in  crossing  the  track,  when,  after 
seeing  the  approaching  train,  there  was  time 
for  him  to  do  so,  had  not  the  train  been  run- 
ning at  double  the  speed  allowed  by  the 
ordinance.  In  a  Michigan  case  the  plaintiff's 
evidence  tended  to  show  that,  after  he  was 
aware  of  the  approach  of  the  train,  he  had 
time  in  which  to  cross  the  tracks,  had  the 
train  been  running  at  its  authorized  speed, 
and  that  because  it  was  running  at  double 
the  proper  speed  he  was  struck  while  on 
the  track.  A  refusal  to  direct  a  verdict  for 
defendant  was  sustained.  Railroad  Co.  T. 
Van  Steinburg,  17  Mich.  120. 

The  silence  of  the  bell,  while  not  Justify- 
ing the  deceased  in  a  reckless  disregard  of 
his  safety,  was  a  matter  to  be  considered  by 
the  Jury,  as  is  directly  held  in  Tobias  v.  M. 
C.  Ry.  Co.,  103  Mich.  330,  61  N.  W.  614.  I 
think  the  rule  laid  down  in  the  majority 
opinion  is  a  radical  departure  from  the  well- 
established  law  of  this  state,  and  contrary 
to  the  weight  of  authority  in  other  jurisdic- 
tions. 

I  am  authorized  to  state  that  Mr.  Justice 
HILL  concurs  in  these  views. 


(60  Colo.  5U) 
AFFOLTER  et  al.  v.  ROUGH  ft  READY  IR- 
RIGATING DITCH  CO. 
(No.  8074.) 

(Supreme  Court  of  Colorado.    Feb.  7,  1916.) 

1.  Waters  and  Wateb  Coubsep  *=»152— I*- 

BIOATINO     WaTEB»— AonON    TO     ESTABLISH 
RiOHTB— PABTIBS. 

In  an  action  by  a  junior  appropriator  of 
irrigating  waters  for  an  adjudication  of  priori- 
ty, alleging  abandonment  by  defendants  of  their 
prior  rights,  the  owners  of  all  junior  prioritie* 
in  the  water  district  were  not,  in  the  absence  of 
statute,  necessary  parties  plaintiff,  or  parties 
defendant,  if  they  refused  to  join  as  plaintiffs. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  {f  156,  157;  Dec 
Dig.  <S=»152.] 

2.  Watebs  and  Watkb  Coubses  «s>152— Ib- 

BIOATIRO  WaTBBS   —  ACTION  TO   ESTABLISH 
RiOBTB— LaCHKS. 

Where  senior  appropriators  of  irrigatizij 
waters,  holding  under  decree,  abandoned  and 
failed  to  use  the  waters  for  29  years  thereafter, 
the  failure  for  such  period  of  a  junior  appropria- 
tor  to  bring  an  action  to  judicially  decree  the 
abandonment  was  not  laches,  barring  such  i 
suit,  which  need  not  be  brought  until  some  one 
again  claims  the  abandoned  water  right  under 
the  decree. 

WEd.  Note.— For  other  cases,  see  Waters  and 
ater  Courses,  Cent  Dig.  {{  156,  157;    Dec 
Dig.  <8=»152.]  -    w     •~. 

3.  Watebs  and  Wateb  Codbses  ^s>152— Ib- 
BioATiNo  Watebs  —  Action  to  Estabush 
Rights — Necessity  fob  Findinq. 

In  an  action  by  a  junior  appropriator  of 
irrigating  waters  for  a  decree  that  senior  ap- 
propriators had  abandoned  their  rights  under  a 
former  decree,  where  it  was  only  certain  that 
such  senior  appropriators  were  originally  award- 
ed greatly  more  thait  16.70  cubic  feet  a  second, 
while  the  referee's  conclusion  of  law  was  that, 
whatever  amount  they  had  been  awarded,  the; 
had  abandoned  all  in  excess  of  16.70  cubic  feet 
a  second,  it  was  unnecessary  for  the  referee  to 
determine  the  exact  amount  of  water  which  the 
original  decree  gave  the  senior  appropriators. 

[EM.  Note. — For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  §{  156,  157;  Dec 
Dig.  «s»152.] 

4.  JuDouENT  «=»618— Ibbioatino  Watebs— 
Action  to  Estabush  RioEns— Fobheb  Di- 
CBEB— Conclusive  Effect. 

In  an  action  by  a  junior  appropriator  of 
irrigating  waters  against  senior  appropriators 
thereof  to  decree  an  abandonment  of  their 
rights  therein,  adjudged  to  them  by  a  former 
decree,  a  readjudication  of  the  matter  could  not 
be  had,  or  the  validity  of  the  former  decree  quea- 
tioned. 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Cent  Dig.  H  061,  062;   Dec.  Dig.  «=»518.] 

6.  Watebs  and  Wateb  Courses  ^=152— Ib- 
bioatino  Waters  —  Action  to  EsTABUsa 
Kiohtb-^vidence. 

In  an  action  by  a  junior  appropriator  of 
irrigating  waters  against  senior  appropriators 
to  decree  an  abandonment  of  rights  adjudicated 
the  seniors  by  a  former  decree,  evidence  that 
the  water  was  at  times  run  in  sections,  and  that 
some  of  the  senior  appropriators  had  at  timrs 
used  larger  amounts  than  their  pro  rata  of  the 
whole,  during  which  periods  others  u^d  none, 
was  insufficient  to  overcome  the  evidence  of  in- 
tent to  abandon,  made  by  showing  that  for  * 
long  period  of  years  there  was  a  nonuser  of  an.v 
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water  in  excess  of  the  carrying  capacity  of  the 
ditch,  which  was  lega  than  the  decreed  amount 

[Ed.  Note. — For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  ${  156,  167;  Dec. 
Dig.   «s>152.] 

White  and  Teller,  JJ.,  dissenting. 

E}n  Banc.  Error  to  District  Court,  Boulder 
County;  Harry  P.  Gamble,  Judge. 

Action  by  the  Rough  &  Ready  Irrigating 
Ditch  Company  against  Anna  Atfolter  and 
others.  From  a  decree  for  plaintiff,  defend- 
ants bring  error.    Affirmed. 

Edward  Affolter,  of  LoulsviUe,  and  Wil- 
liam V.  Hodges  and  Mason  A.  Lewis,  both  of 
Denver,  for  plaintiffs  in  error.  F.  P.  Secor, 
Jacob  S.  Schey,  and  Gray  Secor,  all  of  Long- 
mont,  and  Lyle  A.  Bow-ian,  of  Lovell,  Wyo., 
for  defendant  in  error. 

HILL,  J.  Tbe  defendant  in  error  (a  corpo- 
ration), the  owner  of  an  irrigation  canal  tak- 
ing Its  water  from  the  St  Vraln  creek  in  wa- 
ter district  No.  B,  division  No.  1,  with  a  junior 
appropriation  to  that  of  the  South  Flat  ditch, 
which  takes  its  supply  from  the  same  stream, 
in  the  same  district,  brought  this  action 
against  the  plaintiffs  in  error,  as  owners  of 
the  South  Flat  ditch,  alleging  facts  which, 
if  true,  constitute  an  abandonment  by  the 
owners  of  the  South  Elat  ditch  of  a  part  of 
its  decreed  priority.  It  prayed  Judgment  ac- 
cordingly. Upon  issues  Joined,  the  case  was 
referred  to  a  referee,  who  took  evidence  and 
made  findings,  which  were  thereafter  approv- 
ed by  the  court  and  decree  entered  according- 
ly, which  is  to  the  effect  that  all  of  the  ap- 
propriations, rights,  and  priorities  for  the 
use  of  water  acquired  under  or  by  means 
of  the  South  Flat  ditch,  except  16.70  cubic 
feet  of  water  per  second  of  time,  had  been 
abandoned,  et& 

[1]  A  special  demurrer  for  defect  of  parties 
plalntur  was  overruled.  This  question  was 
thereafter  repeatedly  raised  in  different  ways. 
The  complaint  alleges  the  statutory  proceed- 
ing for  adjudication  of  priorities  in  water 
district  No.  5,  which  discloses  numerous 
ditches  with  Junior  priorities  to  that  of  de- 
fendants in  this  district,  taking  water  from 
the  St  Vraln  creek.  It  alleges  that  In  time 
of  scarcity  there  Is  not  suffldoit  water  in 
this  stream  to  supply  the  reasonable  needs  of 
the  plaintiff  (the  defendant  in  error  here) 
after  first  supplying  ditches  having  decrees 
and  rights  to  the  use  of  water  in  the  district 
senior  to  the  rights  of  plaintiff.  It  is  claimed 
that  all  the  owners  of  Junior  priorities  in 
this  district  should  have  been  made  parties 
plaintiff,  or  upon  refusal  then  defendants  to 
the  action.  We  cannot  agree  with  this  con- 
tention. It  is  true  that  an  abandomnent  of 
water  by  an  earlier  appropriator  will  quite 
often,  at  certain  times,  be  a  benefit  to  many 
subsequent  appropriators  on  the  same  stream 
tn  tbe  district  It  Is  likewise  true  that  at 
times  it  will  or  may  prove  a  benefit  to  sub- 
sequent appropriators  in  other  districts  In 
the  same  water  division;    but,  in  the  ab- 


sence of  a  statute  requiring  It,  this  does  not 
compel  the  plaintiff  to  moke  all  such  others 
either  parties  plaintiff  or  defendant  It 
might  be  impossible  to  ascertain  all  of  such 
ditches,  or  all  of  the  particular  ones  in  the 
district,  or  in  other  districts  which  would 
be  affected.  This  is  particularly  true  in  a 
case  where  an  abandonment  Is  sought  on  one 
stream  which  is  a  tributary  of  another,  etc., 
and  especially  where  the  extent  to  which 
and  time  when  certain  of  tbem  might  be  in- 
terested. Is  remote  or  uncertain.  Numer- 
ous suits  of  this  character  have  heretofore 
l)een  before  this  court,  brought  by  one  or 
more  plaintiffs  where  numerous  other  ditches 
might  be  benefited;  but  we  do  not  recall  a 
single  Instance  where  the  court  has  required 
all  subsequent  appropriators  In  the  district, 
or  in  other  districts  in  the  same  water  divi- 
sion, to  be  made  parties.  So.  far  as  any  ci- 
tations are  furnished,  this  question  has  never 
heretofore  been  raised  in  this  court 

Without  legislation  upon  tbe  subject,  we 
are  of  opinion  that  the  plaintiff,  as  a  Junior 
appropriator  from  tbe  St.  Vraln  creek,  had 
the  right  to  bring  this  action,  when  the  effect 
of  such  Judgment  would  be  of  special  bene- 
fit to  It.  Whether  the  result  of  such  an  ac- 
tion. If  unsuccessful,  would  be  res  Judicata 
as  to  other  appropriators  not  made  parties, 
is  unnecessary  to  detemiina  If  such  Is  not 
the  case,  and  the  hardship  or  injustice  will 
follow  as  claimed,  the  remedy  lies  with  the 
Legislature,  and  not  with  the  courts.  A  sim- 
ilar condition  existed  as  to  parties  concern- 
ing the  change  of  point  of  diversion  prior 
to  the  enactment  of  remedial  legislation  up- 
on the  subject  In  1899.  In  Lower  Latham  D. 
Co.  V.  BlJou  I.  Co.,  41  Cola  212,  at  page  217, 
03  Pac.  483,  at  page  484,  in  commenting  upon 
this  question,  this  court  said: 

"But  before  this  statute  was  passed  the  owner 
of  a  right  to  use  water  from  any  of  the  streams 
of  this  state  for  irrigation  might  bring  an  equi- 
table action  against  one  respondent  alone,  and 
have  determined  as  against  him.  the  right  to 
change  the  point  of  diversion.  •  •  •  One  of 
the  objects  of  the  remedial  statute  under  which 
this  proceeding  is  being  conducted  was  to  put 
a  stop  to  a  multiplicity  of  actions  and  not  to 
allow  such  changes  to  be  made  until  all  persons 
who  might  be  affected  thereby  are  notified  ami 
given  on  opportunity  to  b«  heard." 

This  case  also  recognizes  the 'defect  in  the 
statutes  in  not  requiring  notice  to  ditche<K 
outside  of  tbe  district  from  which  the  wate? 
was  to  be  changed  wUch  might  be  affected, 
but  held  that  this  did  not  create  a  defect  o*' 
parties.  We  .see  no  material  difference  1* 
principle  between  the  two  classes  of  litiga 
tion  concerning  parties,  and  until  there  I» 
legislation  concerning  this  class,  we  cannot 
agree  that  all  subsequent  appropriators  on 
the  stream,  or  even  in  the  district,  are  neces- 
sary parties. 

[2]  The  defendants  Interposed  a  plea  of 
laches  In  bringing  the  action.  To  sustain 
it  they  claim,  that  the  plaintiff  alleges  an 
abandonment  by  intention  in  1882,  for  which 
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reason  It  operated,  tf  at  all.  Instantly ;  that 
this  action  was  not  brought  until  1911,  29 
years  thereafter,  for  which  reason  upon  ac- 
count of  laches  in  bringing  It,  etc.,  it  should 
hare  been  dismissed.  We  cannot  agree  with 
this  contention.  The  complaint  alleges  facts 
which,  if  true,  are  sufficient  to  show  an  ab- 
solute abandonment,  one  of  which  is  a  non- 
use  of  the  waters  from  the  year  1882,  a 
period  of  29  years,  with  the  Intention  to 
abandon.  Evidence  of  nonuse  for  a  long 
period  of  time  is  competent  as  bearing  on  the 
Intention  of  the  parties.  We  do  not  under- 
stand that  this  Is  of  that  class  of  cases  which 
requires  that  an  action  be-  brought  immedi- 
ately after  such  an  abandonment  takes 
place,  or  that  a  subsequent  approprlator 
need  bring  it  until  some  one  again  seeks  to 
make  claim  to  it  under  the  decree.  Until 
this  is  done,  the  subsequent  approprlator  Is 
In  possession  to  the  extent  at  least  that  be 
uses  and  enjoys  its  benefits,  alleged  In  this 
case  to  have  been  for  29  years.  After  aban- 
donment, when  it  actually  takes  place,  he 
has  no  reason  for  believing  that  any  one 
will  ever  make  claim  to  It  again  by  virtue 
of  the  decree  under  which  It  was  awarded, 
and  until  this  is  done  he  cannot  be  said  to 
be  guilty  of  laches  in  failing  to  bring  an  ac- 
tion to  have  It  declared  abandoned. 

[3]  The  original  decree  did  not  fix  the 
amount  awarded  to  each  ditch  in  statutory 
Inches,  but  in  "customary  inches."  In  his 
report  the  referee  "finds  from  the  testimony 
that  the  term  'customary  inches,'  used  in  the 
said  decree,  is  an  uncertain  and  indefinite 
term,  and  cannot  be  reduced  to  cubic  feet 
per  second  of  time."  It  Is  claimed  this  find- 
ing discloses  that  the  referee  in  fact  attempt- 
ed a  readjudlcation  for  this  ditch,  for  the 
reason  that  he  denies  the  Intelligibility  of 
the  most  Important  factor  of  the  1882  decree, 
viz.,  the  measure  of  volume  used  therein. 
The  question  Is  asked  how  could  he  ever 
find  or  report  an  abandonment  when  he  had 
no  knowledge  of  the  amount  which  was 
awarded.  In  some  respects  this  presents-  a 
novel  feature.  The  pleadings  also  present 
the  unusual  feature  of  the  defendants  claim- 
ing less  than  the  plaintiff  alleges  was  origi- 
nally awarded  them.  The  plaintiff  alleges 
that  this  "1670  customary  Inches"  decreed 
to  defendants'  ditch  was,  by  the  state  en- 
gineer. In  1887,  computed  to  be  71.43  cubic 
feet  of  water  per  second  of  time.  The  de- 
fendants' answer  that  their  decree  of  "16.70 
customary  Inches"  amounts  to  approximately 
41  cubic  feet  of  water  per  second  of  time; 
hence  they  claim  a  much  less  amount  under 
their  decree  than  the  plaintiff  alleges  was 
originally  awarded  them  as  construed  by 
the  state  engineer.  Such  being  the  state  of 
the  pleadings,  when  the  evidence  Is  consider- 
ed, we  find  good  reasons  for  the  findings 
of  the  referee  that  the  words  "customary 
inches"  as  used  In  this  decree  is  an  uncertain 
and  Indefinite  term,  etc.,  and  his  Inability 


to  determine  the  exact  amount  wblcb  was 
awarded  to  the  defendants'  ditch.  We  do  not 
think  this  of  Itself  discloses  that  the  referee 
attempted  to  readjudlcate  their  rights  nnder 
the  decree.  That  ttaey  were  originally 
awarded  a  much  greater  amount  than  16.70 
cubic  feet  per  second  Is  admitted,  and  the 
conclusion  of  law  of  the  referee  Is  that,' 
whatever  amount  that  -was,  they  had  aban- 
doned all  of  it  In  excess  of  16.70  cubic  feet 
per  second,  for  which  reason  we  think  It  was 
unnecessary  for  the  referee  to'  determine 
what  the  exact  amount  of  the  original  decree 
wa& 

[4]  It  Is  claimed  that  there  is  an  IrrecoD- 
dlable  conflict  between  the  finding  of  facts 
and  conclusion  of  law  by  the  referee,  and 
that  he  erred  In  admitting  testimony  show- 
ing the  acreage,  the  nature  of  the  soU, 
and  the  amount  of  water  required  for  Its 
proper  Irrigation,  viz.,  the  needs  of  the  de- 
fendants in  this  respect,  and  that  the  re- 
sult of  his  work  discloses  that  he  attempted 
a  readjudlcation  of  these  matters,  and  based 
his  report  upon  the  needs  of  the  parties  at 
the  time,  regardless  of  their  rights  under  the 
decree.  We  agree  that  a  readjudlcation  can- 
not be  had,  or  the  validity  of  the  former 
decree  questioned,  in  this  kind  of  a  proceed- 
ing; but  we  do  not  understand  that  the  ref- 
eree attempted  anything  of  the  kind.  In 
addition  to  his  conclusion  of  law,  we  think 
his  utterances  during  the  trial  disclose  to 
the  contrary.  While  there  may  be  an  ap- 
parent confiict  between  the  referee's  finding 
of  facts  as  set  forth  In  his  report  and  his 
conclusion  of  law,  we  think  the  latter  Is 
abundantly  Justified  by  the  testimony.  It 
is  as  follows: 

"That  by  reason  of  the  failure  and  neglect  of 
defendants,  since  the  date  of  the  decree  to  the 
South  Flat  ditch,  to  take  and  divert  from  the 
St  Vrain  creek  by  means  of  the  South  Flat 
ditch  any  water  whatsoever  in  excess  of  sixteen 
and  seventy  one-hundredtbs  (16.70)  cubic  feet 
per  second  of  time,  and  for  ue*  further  reason 
that  the  said  defendants  have  not,  since  the  date 
of  the  decree  granting  to  said  ditch  the  right  to 
take  from  the  St.  Vrain  creek  sixteen  hundred 
seventy  (1670)  customary  inches  of  water,  tak- 
en, diverted,  or  beneficially  used  any  water 
whatsoever  in  excess  of  sixteen  and  seventy  one- 
hundredtbs  (16.70)  cubic  feet  per  second  of  time, 
they  have  abandoned  the  right  given  them  by 
said  decree  to  take  or  divert  from  said  St.  Vrain 
creek  by  means  of  their  said  South  Flat  ditch 
all  waters  in  excess  of  that  amount." 

We  have  given  the  testimony  careful  con- 
sideration in  connection  with  the  physical 
conAtions  shown  to  be  In  existence  during 
the  29  years  preceding  the  bringing  of  this 
action,  and  we  fall  to  perceive  how  the  court 
could  have  consistently  adopted  any  other 
legal  concHuslon  more  favorable  to  the  de- 
fendants than  the  one  recommended  by  the 
referee,  and,  were  all  the  testimony  complain- 
ed of  eliminated,  we  think  the  result  should 
not  have  been  more  favorable  to  them  than 
it  was,  and  that  the  full  measure  of  proof 
exacted  to  warrant  the  conclnsion  of  law 
adopted   by  the  court  was  tuUy  supplied. 
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Parsons  v.  Ft  Morgan  Co.,  56  Colo.  146,  136 
Paa  1024;  San  Lnls  Valley  Irr.  Dlat  ▼. 
Alamosa,  55  Colo.  886,  135  Pac.  769;  Green 
Valley  Co.  v.  Frante,  54  Colo.  226,  129  Pac. 
1006;  Alamosa  Creek  Go.  ▼.  Nelson,  42  Cola 
140,  93  Pac.  1112;  Platte  VaUey  Irr.  Co.  v. 
Central  Trust  Co.,  32  Colo.  102,  76  Pac  391 ; 
New  Mercer  Ditch  Co.  v.  Armstrong,  21  Cola 
357,  40  Pac.  089 ;  Sleber  t.  Frlnk,  7  Colo.  148, 
2  Pac.  001. 

[I]  As  proof  that  the  evidence  is  InsufiS- 
clent  to  support  the  decree,  counsel,  among 
other  things,  refer  to  testimony  tending  to 
show  that  the  amount  of  Tvater  represented 
by  the  different  interest  of  each  co-owner  in 
this  ditch  has,  within  the  past  20-odd  years, 
been  used  by  practically  each  owner  upon 
bis  lands  thereunder.  They  maintain  that 
this  is  evidence  of  a  beneficial  use  of  the 
entire  amount  represented  by  the  original  de- 
cree, for  which  reason  none  of  it  can  be  de- 
clared abandoned.  If  there  is  testimony  suf- 
ficient to  show  such  use.  It  is  not  shown  that 
each  of  the  Joint  owners  did  or  could  have 
used  the  entire  amount  represented  by  his  al- 
leged interest  in  the  original  decree  at  the 
same  time.  This  was  a  physical  impossibility, 
for  the  reason  that  it  was  beyond  the  capac- 
ity of  the  ditch  to  carry.  Connseil  do  not  se- 
riously dispute  this,  but  arrive  at  their  con- 
clusion by  deductions  in  showing  that  at 
times  the  water  has  been  run  in  what  is  rec- 
ognized in  farmers'  parlance  as  "in  sections"; 
that  la,  some  of  the  owners  at  times  use 
larger  amounts  than  their  pro  rata  of  the 
whole,  during  which  period  others  use  none, 
then  when  the  first  users  finish  others  take  it 
all,  and  so  on  until  it  has  been  thus  passed 
around.  In  our  opinion  this  discloses  noth- 
ing more  than  a  mutual  exchange  by  differ- 
ent consnmers,  and  does  tiot  tend  to  over- 
come the  evidence  of  intent  to  abandon  made 
by  showing  that  for  a  long  period  of  years 
there  was  a  nonuse  of  any  in  excess  of  the 
then  carrying  capacity  of  the  ditch. 

It  is  questionable  (although  unnecessary  to 
determine)  whether  the  introduction  of  the 
testimony  alleged  to  be  incompetent  was  not 
the  cause  of  the  defendants  being  held  not 
to  have  abandoned  more  of  the  waters  orig- 
inally decreed  them  than  would  have  been 
the  case  had  the  testimony  been  limited  to 
the  physical  conditions  of  the  ditch,  the  acre- 
age thereunder  and  the  amount  taken  and 
applied  to  a  beneficial  use  during  the  29 
years  preceding  the  bringing  of  the  action, 
and  the  other  testimony  to  which  no  com- 
plaint is  made;  but,  eliminating  this,  the 
conclusion  reached  makes  the  question  of 
tbe  admissibility  of  this  testimony  unneces- 
sary to  determine. 

The  Judgment  is  aflSrmed.  The  former 
opinion  is  withdrawn,  this  one  filed  in  lieu 
thereof,  and  the  petition  for  rehearing  de- 
nied. 

Affirmed, 


TELLER,  J.  (dissenting).  I  am  of  the  opin- 
ion that  defendants'  application  to  have  oth- 
ers, who  are  interested  in  the  suit,  made 
parties,  should  have  been  granted.  The  fact 
that  these  parties  are  very  numerous  does 
not  change  the  legal  situation.  Our  Code 
provides  -that  in  case  the  parties  are  nu- 
merous, and  it  is  impracticable  to  bring  them 
all  before  the  court,  one  or  more  may  be  di- 
rected, by  order  of  the  court,  to  sue  or  de- 
f«id  for  the  benefit  of  alL 

Every  suit  which  seeks  to  have  any  part 
of  a  decreed  water  right  declared  abandoned 
is  of  interest  to  every  water  user  in  the  dis- 
trict having  a  Jnnior  right.  All  such  users 
are  directly  interested  that  the  quantity  of 
water, held  to  have  been  abandoned  shall  be 
as  large  as  possible.  Every  cubic  foot  of  wa- 
ter found  to  have  been  abandoned,  in  effect, 
adds  a  cubic  foot  to  the  quantity  from  whidi 
all  Jnnior  rights  are  supplied.  Others  have 
as  much  interest  in  the  issue  of  the  cise  as 
have  the  plaintiff  companies;  yet  they  are 
left  free  to  litigate  this  same  question,  each 
in  his  turn.  Any  one  who  thinks  that  a 
more  favorable  result  might  be  obtained  by 
a  new  suit  is  at  liberty  to  bring  suit.  This 
is  the  very  evil  which  the  equitable  rule,  af- 
firmed by  our  Code,  was  Intended  to  prevent. 
If  it  he  considered  that  the  court  has  discre- 
tion in  the  matter  of  bringing  in  new  parties, 
then  the  court  in  this  instance  abused  its 
discretion  in  not  making  the  order  requested. 

But  more  important  than  this  defect  in 
parties  is  the  fact  that  the  referee  received 
in  evidence  and  manifestly  made  bis  findings 
upon  testimony  which  was  clearly  incompe- 
tent. The  record  contains  a  mass  of  evidence 
upon  the  duty  of  water,  to  which  objection 
was  duly  made,  and  the  remarks  of  the  ref- 
eree clearly  indicate  that  he  thought  he  was 
authorized  to  find  that  all  right  to  water  in 
excess  of  the  quantity  necessary  to  Irrigate 
the  land  under  this  ditch  had  been  aban- 
doned. He  finds  that  all  except  16.70  cubic 
feet  per  second  had  been  abandoned.  How 
did  he  arrive  at  this  particular  quantity  as 
not  having  been  abandoned,  especially  in 
view  of  the  fact  that  he  could  not  determine 
what  quantity  of  water  was  meant  by  the, 
terms  of  the  original  decree?  He  finds  that 
the  total  area  to  be  irrigated  was  835  acres, 
and  the  decide  leaves  to  this  land  exactly  one 
cubic  foot  of  water  to  each  tract  of  50  acres. 
This  fact,  taken  in  connection  with  the  evi- 
dence as  to  the  duty  of  water  and  °the  needs 
of  this  land,  makes  it  practically  conclusive 
that  it  was  upon  that  evidence  that  the  find- 
ing was  based.  There  is  no  other  evidence 
upon  which  it  appears  that  it  could  have 
been  based. 

Farther,  the  finding  admits  that  in  times 
of  high  water  the  plaintiffs  in  error  had  used 
more  than  16.70  cubic  feet  of  water.  That 
being  so,  they  cannot  be. held  to  have  aban- 
doned all  but  16.70  cubic  feet    They  were 
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using  water  under  a  decree  giving  tbem  tbe 
rlgtit  to  a  quantity  admittedly  largely  In  ex- 
cess of  that  allowed  by  the  referee,  and  It 
must  be  assumed  that  tiiey  were  receiving  It 
under  the  decree,  at  least  to  the  extent  of 
tbe  amount  fixed  therein.  In  the  case  of 
Drach  v.  Isola,  48  Colo.  134, 109  Pac.  748,  re- 
lied upon  to  support  tbe  finding,  the  water 
used  in  flood  times  was  in  excess  of  tbe 
amount  decreed,  and  could  not,  therefor^  It 
was  held,  establish  a  use  under  the  decree. 

Tbe  findings  Ignore  the  undisputed  testi- 
mony of  defendant  in  error's  own  witnesses 
that  the  ditch  had  a  capacity  to  carry,  and 
had,  within  the  time  in  which  nonuse  was 
relied  upon  to  show  abandonment,  carried 
tar  more  water  than  the  decree  allows.  From 
a  careful  reading  of  the  record  I  am  forced 
to  the  'conclusion  that  the  cause  was  tried 
and  determined  on  tbe  theory  that  plaintiffs 
in  error  should  be  held  to  have  abandoned 
their  rights  to  so  much  of  the  water  decreed 
to  them  as  is  not  actually  needed  for  tbeir 
lands.  This  amounts  to  a  readjudlcation  of 
tbe  right,  and  is  an  amendment  of  the  orig- 
inal decree.  However  desirable  it  may  be 
that  parties  be  prevented  from  using  water 
In  excess  of  their  needs,  the  question  of  ex- 
cessive use  cannot  be  tried  in  a  suit  for 
abandonment.  For  the  reasons  above  stated 
I  cannot  agree  with  the  majority  opinion. 

I  am  authorized  to  state  that  Mr.  Justice 
WHITE  concurs  in  so  much  of  this  opinion 
as  relates  to  the  evidence  and  findings,  and 
upon  the  question  of  parties  he  expresses  no 
opinion. 

(60  Colo.  MS) 

BOARD  OF  CONTROL  OF  STATE  HOME 

V.  MUr-ERTZ.    (No.  8357.) 
(Supreme  Court  of  Colorado.     Jan.  3,  1916.) 

1.  Convicts  ©=>6  —  Juvenii/B  Court  — Pbo- 
cebdinos  for  commitment  op  dependent 
Child— Service— Process  on  Convict— Jo- 
bisdiction. 

Wbere  the  adoptive  mother  of  a  dependent 
child  was  serving  a  term  in  penitentiary  at  the 
time  proceedings  were  instituted  in  the  juvenile 
court  to  commit  the  child  to  the  State  Home  for 
dependent  children  under  the  provisions  there- 
for of  Rev.  St.  1908,  §i  568-585,  and  the 
mother  was  served  with  process,  the  court  had 
jurisdiction,  since  the  confinement  of  a  convict 
does  not  render  him  immune  to  the  civil  process 
of  the  courts. 

[Ed.  Note.— For  other  cases,  see  Convicts, 
Cent  Dig.  {J  5-10;  Dec.  Dig.  ©^O.] 

2.  Infants  «=>19  —  Juvenile  Codbt— Final 
Order— Reopening  Case— Jurisdiction. 

The  juvenile  court  of  Denver  entered  an  or^ 
der  committing  a  dependent  child  to  the  State 
Home  for  dependent  children  in  proceedings 
duly  instituted  for  that  purpose  under  the  provi- 
sions therefor  of  Rev.  St  1908,  §S  568-685,  pro- 
cess having  been  served  on  the  child's  adoptive 
mother  while  confined  in  the  penitentiary.  Two 
and  one-half  years  after  the  term  had  expired, 
at  which  such  order  was  entered,  the  mother 
petitioned  tbe  court  to  set  aside  the  order  and 
open  the  case  for  rehearing.  The  court  grant- 
ed the  petition.  Held,  that  such  action  was 
void,  since  in  tbe  absence  of  timely  proceedings 


to  modify,  set  aside,  or  correct  such  order,  the 
ji  risdictlon  of  such  court  as  a  court  of  record, 
under  Its  creative  act  (Rev.  St  1908,  f  1591). 
over  such  proceeding  had  terminated  both  at 
common  law  and  under  Code  CSv.  Proe.  f  81, 
providing  for  proceedings  subsequent  to  judg- 
ment 

[Ed.  Note.— For  other  cases,  see  Infanta,  Cent 
Dig.  i  19;   Dec.  Dig.  <S=»19.] 

3.  Infants  €=>19  —  Jttveniub  Couibp— Nunc 
Pro  Tunc  Order— VAriDmr. 

Where  such  mother  filed  a  petition  for  an 
order  changing  the  guardianship  of  the  child 
from  the  State  Home  to  her  and  for  an  order 
nunc  pro  tunc  permitting  her  to  ^e  such  peti- 
tion as  of  the  term  following  that  in  which  the 
order  of  conunitment  had  been  entered,  an  or- 
der for  such  entry  was  void,  since  tbe  office  of 
a  nunc  pro  tunc  order  is  confined  to  making  a 
record  of  what  was  previously  done  by  the  court 
and  omitted  from  entry,  and  does  not  extend  to 
supplying  something  that  should  or  might  have 
been  done,  but  was  not 

[Ed.  Note.— For  other  cases,  see  Infants,  Cent 
Dig.  i  19;   Dec  Dig.  <8=9l9.] 

4.  Infants  €=>10  —  Juvenile  Court  —  Re- 
viewing Commitment  —  Nunc  Pro  Tuxc 
Ordbr-hJubisdiction. 

The  further  order  of  the  court  that  sndi 
mother's  first  petition  for  a  rehearing  of  the 
case  be  entered  nunc  pro  tunc  as  of  a  date  with- 
in the  supposed  jurisdiction  of  the  court,  was 
error,  since  the  court  was  without  jurisdiction 
to  entertain  such  petition  which  did  not  attnnpt 
to  raise  an  issue  as  to  the  custody  of  the  child 
on  a  new  state  of  facts,  but  simply  sought  to 
review  the'  original  order  of  commitment,  over 
which  the  court  no  longer  had  jurisdiction. 

[Ed.  Note.— For  other  cases,  see  Infants,  CJent 
Dig.  i  19;   Dec.  Dig.  «=>19.1 

5.  Infants  4=»19— Dependent  Children's 
Home  —  Custody  of  Board  —  Juvenile 
Court— Power. 

After  the  commitment  of  a  dependent  child 
to  the  State  Home,  the  committing  court  has  no 
power  to  change  the  custody  of  such  child  from 
such  home,  since  under  Rev.  St  1908s  {i  572- 
67!^,  defining  the  purpose  of  the  home  and  in- 
vesting its  board  with  the  custody  and  disposi- 
tion of  dependent  children,  and  section  579, 
providing  for  commitment  and  abrogating  the 
parent's  rights  thereupon,  such  board  has  ex- 
clusive custody  of  children  committed  to  the 
home,  in  the  absence  of  le^al  error  in  the  com- 
mitment or  neglect  or  unfaithfulness  on  the  part 
of  the  board. 

[Ed.  Note.— For  other  cases,  see  Infanta,  Cent 
Dig.  {  19;   Dec.  Dig.  i8=>19.] 

6.  Infants  «=»19— Juvenile  Court— Change 
OF  Custody— Abuse  of  Discretion. 

The  act  of  the  juvenile  court  of  Denver  in 
ordering  a  child  to  be  talcen  from  the  State 
Home  for  dependent  children  and  placed  in  the 
Denver  Detention  Home  School,  designed  for 
the  temporary  detention  of  delinquent  children 
provided  by  the  city  of  Denver  under  the  re- 
quirement of  Rev.  St  1908,  {  581,  was  an  abase 
of  discretion. 

[Ed.  Note.— For  other  cases,  see  Infants,  Cent. 
Dig.  i  19;  Dec.  Dig.  iS=3l9.] 

Error  to  Juvenile  Court,  City  and  County 
of  Denver;   Ben  B.  Lindsay,  Judge. 

Application  by  Catherine  Mulertz  for  the 
custody  of  a  child  then  in  the  custody  of  the 
Board  of  Control  of  the  State  Home.  From 
an  order  changing  the  custody  of  the  child 
from  the  Home  to  the  Denver  Detention 
Home  School,  tbe  Board  of  Control  brings 
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error.     Cause  remanded,  with  directions  to 
vacate  the  order. 

Dines,  Dines  &  Holme,  Bamett  &  Camp- 
bell, and  Kenneth  R  Townsend,  all  of  Den- 
ver, for  plaintiff  In  error.  John  Home  Chiles, 
of  Denver,  for  defendant  in  error.  Ben  B. 
Lindsey,  of  Denver,  amicus  curiae. 

WHITE,  J.  In  a  proceeding  regularly 
pending,  and  at  issue,  in  the  Juvenile  court 
of  the  dty  and  county  of  Denver,  Catherine 
Mulertz  was,  on  the  7tb  day  of  September, 
1909,  found  and  declared  to  be  a  dependent 
child,  and  was  sent  to  "The  State  Home"  for 
dependent  and  neglected  children,  the  decree 
reciting  that: 

Her  "future  custody  shall  be  subject  to  the 
statute  of  the  state  establishing  said  State 
Home  and  providing  for  the  disposition  of  chil- 
dren in  its  care."  Subdivision  6,  c.  24,  B.  S. 
1908. 

The  term  of  the  court  at  which  this  order 
was  entered  expired  January  11,  1910.  Sec- 
tion 1592,  R.  S.  190a  -At  and  prior  to  the 
time  of  the  entry  of  the  aforesaid  order,  the 
child  was  the  adopted  daughter  of  another 
Catherine  Mulertz,  also  known  as  Eltch,  and 
who  had  been  duly  served  with  notice  of  the 
proceedings,  but  did  not  appear  therein.  The 
petition  showed.  In  addition  to  the  facts  of 
det>endency,  that  Mrs.  Mulertz  had  been  con- 
victed of  a  felony,  and  was  in  the  peniten- 
tiary. July  17,  1912,  Mrs.  Mulertz  filed  In 
the  case  a  petition  in  which  she  alleged  that 
she  was  absent  from  the  dty  and  county  of 
Denver,  and  "was  under  duress"  on  the  date 
of  the  hearing  at  which  the  child  was  ad- 
judged a  dependent,  and  was  "unable  to  ap- 
pear" and  resist  the  prayer  of  the  petition 
therein,  and  prayed  that  the  order  and  de- 
cree of  commitment  be  set  aside  and  farther 
hearing  be  had  on  the  original  petition.  No- 
vember 18,  1912,  the  motion  was  sustained 
and  a  rehearing  on  the  original  petition  or- 
dered. Thereafter,  and  on  January  9,  1913, 
Mrs.  Mulertz  presented  a  motion  and  peti- 
tion in  the  case  and  prayed  for  an  order, 
nunc  pro  tunc,  that  she  be  permitted  to  file 
the  same  as  of  the  April  term,  1910,  of  the 
court  This  petition  asked  that  an  order  be 
entered  in  the  case  changing  the  guardian- 
ship of  the  child  from  the  State  Home  for 
dependent  dilldren  to  herself.  She  also  pre- 
sented an  affidavit  In  support  of  the  petition 
in  which  she  alleged  that  when  the  proceed- 
ings in  dependency  were  had,  she  was  con- 
fined in  the  state  penitentiary  undergoing  a 
sentence  for  the  commission  of  a  felony ;  that 
upon  her  release  from  the  penitentiary,  in 
March,  1910,  she  appeared  in  the  juvenile 
court  and  verbally  asked  that  the  order  com- 
mitting said  child  to  the  State  Home  be  set 
aside,  and  that  the  custody  of  the  child  be 
restored  to  her;  that  she  was  thereupon  ad- 
vised by  the  court  to  petition  the  board  of 
control  of  the  State  Home  to  surrender  the 
child  to  her,  which  she  thereafter  did,  and 
the  matter  was,  at  some  time  not  designated, 


finally  heard  and  denied;  that  thereupon  she 
again  verbally  requested  the  Juvenile  court 
to  restore  the  custody  of  the  child  to  her; 
that  because  she  believed  from  the  attitude 
and  expression  of  the  individual  members  of 
the  board  of  control  of  the  State  Home  that 
the  child  would  be  returned  to  her  by  final 
action  of  the  board,  she  had  not  presented  a 
written  petition  to  the  court  to  be  restored  to 
the  guardianship  of  such  child ;  that  she  was 
not  guilty  of  the  offense  for  the  commission 
of  which  she  had  been  convicted,  and  that 
the  child  was  not  dependent,  but  alleged  no 
fact  as  to  why  the  custody  of  the  child  should 
be  changed.  September  15,  1913,  the  court 
entered  an  order  granting  Mrs.  Mulertz  leave 
to  file  her  petition  for  a  rehearing  "as  of  a 
date  within  six  months  of  her  release  from 
the  penitentiary,"  and  that  "the  petition  for 
rehearing  is  granted  as  prayed,"  and  ordered 
that  said  case  be  continued  for  trial  on  the 
issue  "as  to  the  rights  of  the  said  respond- 
ent, Catherine  Mulertz,  to  the  custody  of 
said  diild."  On  the  19tb  day  of  November, 
1913,  a  jury  was  selected,  and  before  the  in- 
troduction of  any  evidence  the  board  of  con- 
trol of  the  State  Home  refused  to  partidpate 
in  the  trial,  whereupon  the  court  ordered 
the  district  attorney,  in  behalf  of  the  state, 
to  contest  the  Issues  with  Mrs.  Mulertz.  Aft- 
er many  days  the  Jury,  on  November  28, 1913, 
returned  a  verdict  that  the  child,  Catherine 
Mulertz,  was  a  dependent  child,  and  recom- 
mended, however,  that  it  be  placed  In  the 
custody  of  Mrs.  Mulertz.  A  motion  for  a 
new  trial  was  thereupon  filed  and  subse- 
quently denied.  April  15,  1914,  the  court 
again  entered  an  order  declaring  the  child, 
Catherine  Mulertz,  to  be  "a  dependent  child," 
and  that  it  be  taken  from  the  State  Home  for 
dependent  children  and  placed  in  "the  home 
of  Mr.  and  Mrs.  3.  P.  Wright  at  the  'Deten- 
tion Home  School'  until  a  suitable  family 
home  can  be  obtained  for  the  chUd,  or  un- 
til the  further  order  of  this  court"  The 
board  of  control  of  the  State  Home  declined 
to  surrender  the  custody  of  the  child,  and 
brought  the  controversy  here  by  writ  of  er- 
ror and  applied  for  a  supersedeas,  which 
was  allowed,  and  the  child  has  since  remain- 
ed in  the  State  Home. 

[1]  If  it  be  a  fact  that  Mrs.  Mulertz  was 
a  convict  in  the  state  penitentiary  When  serv- 
ice of  process  was  had  upon  her,  or  if  she 
was  thereafter,  by  reason  of  such  imprison- 
ment, prevented  from  personally  appearing 
at  the  hearing  at  which  the  child  was  ad- 
Judged  a  dependent,  the  service  of  process 
and  the  trial  were,  nevertheless,  regular. 
Her  situation  did  not  relieve  her  of  the  ne- 
cessity of  heeding  the  process  of  the  courts 
or  from  responding  to  the  necessities  of  pub- 
lic justice.  Chltty's  Crim.  Law,  vol.  1,  pp. 
725,  726;  Ramsden  ▼.  McDonald,  1  Wilson's 
Rep.  217;  Cannon  v.  Windsor,  1  Houst 
(Del.)  143 ;  Platner  v.  Sherwood,  6  Joha  Cta. 
(N.  I.)  118,  127, 130. 
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154  PACIFIC  BEPOBTBE 
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Tbe  rule  In  fhls  regard  is  stated  In  9  Cyc 
p.  875,  as  follows: 

"In  the  absence  of  any  statntoiT  provision 
on  the  subject,  process  may  be  served  person- 
aJIy  on  a  convict  confined  in  prison.    •    •    •" 

With  no  legislative  pronouncement  to  that 
effect  In  this  state,  tbe  situation  of  Mrs. 
Mulertz  neither  rendered  her  Immune  to  the 
civil  process  of  the  courts,  nor  conferred  up- 
on her  privileges  to  which  honest  citizens 
are  not  entitled.  Tbe  Judgment  establishing 
the  dependency  of  tbe  child  was  not  procured 
by  fraud  or  by  irregular  or  improper  conduct 
of  the  successful  party,  and  tbe  court  had 
jurisdiction  of  the  subject-matter  and  of  tbe 
persons  whose  rights  were  determined. 

[2]  Tbe  court  pronouncing  the  judgment  is 
a  court  of  record— section  1591,  R.  S.  1908 — 
and  its  power  over  the  judgment,  after  the 
expiration  of  the  term  at  which  it  was  ren- 
dered, is  governed  either  by  the  common  law 
or  the  Code  of  Civil  Procedure.  By  tbe 
common  law  Its  jurisdiction  in  tbe  premises 
was  ended  upon  the  expiration  of  tbe  term 
at  which  the  judgment  was  entered,  unless 
during  that  term  a  motion  or  some  pleading 
was  interposed  to  set  aside,  modify,  or  cor- 
rect It,  or  an  order  entered  continuing  tbe 
case  for  such  purpose.  And  if  tbe  Code  ap- 
plies the  court's  power  in  tbe  premlges  end- 
ed, with  like  exceptions,  upon  the  expiration 
of  six  months,  or,  in  exceptional  cases,  one 
year,  after  tbe  end  of  tbe  term  at  which  the 
jud^nent  was  entered.  Section  81,  Code  of 
ClvU  Procedure,  B.  S.  1908;  People  v.  Dis- 
trict Court,  33  Colo.  405,  SO  Pac.  1065 ;  Elder 
V.  Richmond  O.  &  S.  M.  Co.,  58  Fed.  536,  7 
0.  C.  A.  354. 

As  both  tbe  common  law  and  Code  provi- 
sions are  definite  and  unequivocal,  it  is  clear 
that  the  action  of  the  court  in  setting  aside 
its  Judgment  rendered  at  a  term  of  court 
which  expired  two  and  a  baU  years  before, 
was  not  only  erroneous,  but  also  of  no  force 
and  effect  whatever,  unless  jurisdiction  of  the 
case  was  retained  by  virtue  of  the  attempted 
nunc  pro  tunc  order  of  January  9,  1913. 

[3]  An  order  may  be  entered,  nunc  pro 
tunc,  to  make  a  record  of  what  was  previ- 
ously done  by  the  court  and  omitted  from 
entry ;  but  where  the  court  has  never  made 
an  order  which  it  might  or  ought  to  have 
made,  it  cannot  be  entered  nunc  pro  tuna 
The  court's  power  In  this  regard  is  not  to 
supply  something  that  might  or  should  bare 
been  done,  but  to  supply  an  omission  in  the 
record  of  action  really  bad  and  omitted 
'  through  inadvertence  or  mistake.  There  was 
not,  during  the  term  of  court  at  which  the 
judgment  was  entered  or  subsequent  thereto, 
within  the  time  allowed  by  statute  or  by  the 
common  law,  any  motion  filed  in  the  case  or 
order  made  therein  that  would  constitute  the 
basis  for  tbe  alleged  nunc  pro  tunc  entry. 
The  motion  requesting  tbe  entry,  or  rather 
the  affidavit  In  support  thereof,  shows  that 
while  Mr&  Mulertz  appeared  in  the  juvenile 


court  some  time  In  March,  1910,  and  oranjr 
requested  that  she  be  restored  to  tbe  guaid- 
iansblp  of  tbe  child,  and  the  order  comaiit- 
ting  the  chUd  to  the  State  Home  be  set  aside, 
she  neither  filed  a  motion  In  tliat  regard 
nor  was  granted  permission  to  do  so^  nor  did 
the  court  make  any  order  in  the  premisef, 
but  advised  her  to  proceed  before  the  boait! 
of  control  of  the  State  Home  If  she  desired 
to  have  the  custody  of  tbe  child  restored  V> 
her ;  and  that  she  did  so  proceed,  and  npo: 
final' bearing  her  application  In  that  re^it 
was  denied  by  such  board. 

[4]  Moreover,  Mrs.  Mulerta  never  mAti 
leave  to  file  tbe  petition  for  rehearing,  nun-; 
pro  tunc,  bnt  only  asked  that  an  order  be 
entered,  nunc  pro  tunc,  giving  her  leave  to 
file  a  petition  for  tbe  restoration  to  her  d 
tbe  custody  and  control  of  the  child.  The 
court,  however,  not  only  awarded  her  tbe 
relief  she  requested,  but  also  directed  tba: 
tbe  petition  for  rehearing,  wMch  was  then 
In  no  wise  before  tlie  court,  be  entered  as  ti 
a  date  within  tbe  supposed  Jurisdiction  at 
the  court,  and  that  its  prayer  be  granted 
This  was  clearly  erroneous.  As  far  as  Qs 
case  at  bar  is  concerned,  tbe  JnTenlle  conit 
had  performed  all  its  duty  In  the  particniu 
case  when  the  original  judgment  was  enter- 
ed, and  no  action  having  been  taken  by  tli« 
party  considering  berself  aggrieved  tberebf, 
within  the  time  allowed  by  law  to  change 
or  modify  that  Judgment,  tbe  controversy 
was  at  an  end.  McKercber  y.  Green,  13  Coia 
App.  270,  68  Paa  406.  In  tbe  motions,  peti- 
tions, and  affidavits  in  support  thereof  pn- 
sented  and  beard  subsequent  to  the  decree 
of  dependency  and  commitment  of  the  diilil 
there  were  no  facts  alleged  or  attempt  to 
show  that  the  condition  of  petitioner  was  so 
changed  that  a  guardian  was  no  longer  nec- 
essary for  the  child,  or  that  tbe  State  Home 
was  in  any  sense  an  improper  guardian,  and 
the  power  of  the  court  to  change  the  guard- 
ianship, and  its  Jurisdiction  over  Infants  gei- 
erally,  is  therefore  not  involved.  In  ftct 
the  action  attempted  was  simply  to  review  or 
reverse  the  original  Judgment  ni>on  the  same 
state  of  facta  which  existed  at  tbe  time  sndi 
judgment  was  rendered,  and  not  to  procnit 
a  new  Judgment  or  order  in  regard  to  the 
child,  based  upon  a  different  state  of  facts. 
Therefore,  when  tbe  petition  for  rehearing 
was  filed,  the  court  was  without  Jurlsdlcthm 
to  entertain  it  Courts  are  only  Instramoita 
of  government,  and  the  {wwers  Intrusted  to 
them  must  be  exercised  according  to  the 
rules  and  ordinances  made  and  adopted  for 
practical  purposes.  Under  the  facts  of  tbij 
case  tbe  duty  of  the  Juvenile  court  was  to 
dismiss  tbe  petition  for  a  rehearing;  and  to 
deny  tbe  request  for  an  order,  nunc  pro  tone, 
permitting  Mrs.  Mulertz  to  file  in  the  case  a 
petition  to  restore  to  her  the  guardianship 
of  tbe  child.  The  former  should  have  been 
dismissed,  because  tbe  original  decree  baJ 
passed  beyond  tbe  court's  control;   and  tlie 
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latter  should  have  been  denied,  becaase  that 
which  Is  embodied  In  the  motion  to  be  enter- 
ed nmic  pro  tunc  had  not  previously  been 
done  by  the  court,  as  well  as  upon  the  fur- 
ther ground  that  the  control  and  custody  of 
the  child,  after  the  entry  of  the  order  of 
commitment,  was  In  the  board  of  control  of 
the  State  Home.  Sections  572,  573,  574,  575, 
and  679,  B.  S.  1008. 

[S]  "The  State  Home"  for  dependent  and 
neglected  children  Is  an  agency  of  the  state 
and,  npon  commitment  of  the  child  to  Its 
care,  became  Its  guardian,  and  the  board  of 
control, thereof  was  Invested  with  the  power 
and  discretion  to  restore  the  chUd  to  Its 
parent,  or  to  otherwise  terminate  the  guard- 
ianship, or  to  continue  the  same  as  provided 
by  law ;  and  whed  no  error  of  law,  neglect, 
or  unfaithfulness  on  the  part  of  the  members 
of  the  board  of  control  Is  alleged  or  shown, 
their  action  must  be  accepted  as  disposing 
of  the  matter.  The  principle  controlling  In 
this  regard  la  declared  and  applied  in  Re 
Wares,  161  Mass.  70,  36  N.  B.  586.  More- 
over, when  the  action  of  the  board  of  con- 
trol of  the  State  Home  la  questioned  In  such 
matters,  it  must  be  through  some  appropriate 
proceeding  Instituted  for  the  purpose,  and 
not  by  reopening  a  cause  which  has  passed 
beyond  the  Jurisdiction  of  the  court  that 
tried  and  determined  the  Issues.  We  cannot 
give  oar  assent  to  the  contention  of  the  trial 
Judge,  who  api>ear8  as  amicus  curlie  herein, 
and  tiiat  of  counsel  for  defendant  In  error, 
that  "the  matter  of  procedure  cuts  but  little, 
if  any,  figure."  The  relation  of  remedies  to 
rights  Is  fundamental,  and  cannot  be  disre- 
garded at  wllL  Whosoever  exercises  power 
in  a  government  of  the  people,  for  the  peo- 
ple, and  by  the  people,  whether  the  {(ower  be 
ezecntlve,  legislative,  or  Judicial,  must  do  so 
In  substantial  compliance  with  the  rules  pre- 
scribed, or  bis  action  In  the  premises  Is  un- 
lawful. 

[6]  But,  apart  from  this,  It  Is  certain  be- 
yond i)eradventnre  of  doubt  that  the  trial 
court  abased  Its  discretion  In  taking  this 
child  from  the  State  Home  and  placing  it 
temporarily  In  the  custody  of  those  In  charge 
of  the  "Detention  Home  School,"  which  Is 
a  "room"  or  "house"  provided  by  the  dty 
and  county  of  Denver  In  compliance  with 
the  command  of  the  Legislature,  and  design- 
ed for  the  temporary  detention  and  control 
of  delinquent  children.  Sections  591  and  598, 
R.  S.  1908.  It  la  not  conceivable  that  the 
best  Interests  of  the  child  would  be  subserv- 
ed by  removing  it  from  the  institution  cre- 
ated and  designed  by  the  Legislature  as  a 
home  for  neglected  and  dependent  children, 
and  from  the  Influences  exerted  by  the  men 
and  women  constituting  the  board  of  control 
thereof,  against  whose  characters  nothing 
derogatory  Is  charged,  and  placing  it  in 
charge  of  those  In  control  of  an  Institution 
designed  primarily  for  the  temporary  deten- 


tion of  delinquent  chfldren.  We  must  as- 
sume. In  the  absence  of  a  showing  to  the  con- 
trary In  an  appropriate  suit  Instituted  for 
that  purpose,  that  the  board  of  control  of 
the  State  Home,  has  and  will,  in  relatlOD  to 
this  child,  properly  discharge  Its  duties  and 
discretion  under  the  statute.  In  any  event, 
the  action  of  the  court,  of  which  complaint  Is 
here  made,  was -without  authority,  and  the 
cause  Is  therefore  remanded,  and  the  trial 
court  directed  to  vacate  its  orders  entered 
in  the  case  subsequent  to  the  original  Judg- 
ment of  dependency  and  commitment 
Reversed  and  remanded,  with  directions. 

OABBERT,  C.  J.,  and  BAILEY,  J.,  concur. 


JONES  V.  CERES  INV.  CO. 


(6D  Colo.  StZ) 
(No.  8877.) 


(Supreme  Court  of  Oilorado.     Jan.  8,  1916. 
Rehearing  Denied   Feb.  7,  1916.) 

1.  Pleading  «=3l87,  343— Monoif  roB  JuDS- 

VENT.  * 

Rev.  Code,  i  53,  dedaras  that  the  suffieien- 
cy  of  the  pleadings  shall  be  determined  as  pr»- 
scribed  in  the  act  and  not  otherwise ;  and  lecr 
tion  55  provides  that  the  complaint  shall  contain 
a  statement  of  the  facta  constituting  the  cause 
of  action  and  a  demand  for  the  rehef  claimed. 
In  an  action  for  damages  for  breach  of  a  con- 
tract to  convey  land,  setting  forUi  the  alleged 
cause  of  action,  to  which  a  demurrer  was  over- 
ruled, the  answer,  denying  many  allegations 
of  the  complaint,  alleged  uat,  when  he  made 
the  contracts,  plaintiff  knew  that  defendant  own- 
ed the  land,  that  the  contracts  were  those  of  a 
certain  named  person,  that  defendant's  name 
was  not  mentioned  therein,  and  that  such  person 
was  not  its  agent,  which  allegations  were  denied 
bv  the  replication,  except  the  allegation  that 
plaintiff,  when  he  made  the  contract  with  such 
person,  knew  that  the  lots  belonged  to  defend- 
ant, and  that  its  name  was  not  referred  to  in  the 
contract.  Held,  that  the  granting  of  defend- 
ant's motion  for  Judgment  on  the  pleadings  was 
improper,  as  a  motion  therefor  cannot  take  the 
place  of  a  general  demurrer,  and,  unless  the 
pleadings  show  affirmatively  that  plaintiff  is 
without  right,  should  not  be  entertamed. 

[Ed.  Note. — For  other  cases,  see  Pleading, 
Cent.  Dig.  U  400,  1048-1061;  Dec.  Dig.  «=> 
187,  343J 

2.  Pleadiko   <3=>343— Rkfuoatior— Dxuub- 

BEB. 

In  such  case  the  sufficient  of  the  replica- 
tion should  have  been  tested  by  demurrer,  so 
that,  if  bad,  plaintiff  would  have  an  opportunity 
to  amend,  which  was  denied,  by  suBtalziIng  the 
motion  for  judgment  on  the  pleadings. 

[Ed.  Note. — For  other  cases,  see  Pleading, 
Cent  Dig.  {{  104&-1051;    Dec.  Dig.  «=»343.1 

3.  Vendob  and  Pubchaseb  9=>341  —  Pitb- 
cbaseb's  Action  roB  Oaiiaobs  —  Plkad- 

INOS. 

Allegations  in  a  purchaser's  action  that  the 
contract  bad  not  been  made  with  defendant  com- 
pany, yet  that  defendant  knew  that  plaintiff  had 
made  the  contract  with  a  certain  person  as  its 
agent,  and  had  rdied  npon  his  acts  as  those  of 
the  defendant,  and  had  made  payments  accord- 
ingly, which  defendant  had  received  and  applied 
to  its  own  use,  stated  a  cause  of  action  to  recov- 
er the  amount  paid. 

[Ed.  Note.— For  other  eases,  see  Vendor  and 
Purchaser,  Cent.  Uig.  U  1008-1017 ;  Dee.  Dig. 
«=»341.] 
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4.  JCDQUBNT  4=9252— CONFOBUITY  TO  PBATXB 

roB  Relief. 

Under  Rev.  Code,  {  186,  providing  that  the 
relief  granted  to  a  plaintiff,  il  there  is  no  an- 
swer, shall  not  exceed  that  which  he  has  de- 
manded in  his  complaint,  but  that  in  other  cas- 
es the  court  may  grant  him  any  relief  consistent 
with  the  case  made  by  the  complaint  and  em- 
braced within  the  issue,  a  party  is  entitled  to 
such  relief  as  his  evidence,  together  with  the 
facts  averred  in  his  pleadings,  justify,  regardless 
of  the  relief  demanded  in  his  prayer. 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Cent.  Drg.  Si  441,  442 ;   Dec.  Dig.  <S=»252.] 

6.  Fbauds,  Statute  or  ®=>138  —  Sal^  of 
Land — IIetbntion  or  Monet  Received. 
A  party  who  has  repudiated  his  verbal  con- 
tract for  the  sale  of  land  cannot  invoke  the  stat- 
ute of  frauds  to  enable  him  to  retain  what  he 
has  received  of  the  purchaser  under  it,  in  part 
performance  thereof. 

[Ed.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute of,  Cent.  Dig.  Si  327-333;    Dec.  Dig.  «=> 

Error  to  District  Conrt,  City  and  County 
of  Denver;  James  H.  Teller,  Judge. 

Action  by  James  C.  Jones  against  the  Ceres 
Investment  Company.  Judgment  for  defend- 
ant on  the  pleadings,  and  plaintiff  brings  er- 
ror.    Reversed. 

holies  &  Cobbey,  of  Denver,  for  plaintiff  in 
error.  Hindry,  BYledman  &  Brewster,  of 
Denver,  for  defendant  tn  error. 

Hllil/,  J.  The  plaintiff  In  error,  who  was 
plaintiff  below,  contends  that  the  court  erred 
In  granting  the  defendant's  motion  for  judg- 
ment on  the  pleadings.  The  complaint  al- 
leges that  one  Dlllow  was  the  agent  of  the 
defendant  company  and  as  such  had  a  large 
amount  of  its  real  estate  for  sale;  that  tn 
September,  1908,  the  plaintiff  made  to  Dll- 
low, as  the  agent  of  the  defendant,  an  offer 
of  $1,416  for  certain  lots,  describing  them; 
that  by  the  terms  of  said  offer  the  plaintiff 
agreed  to  pay  for  them  in  Installments  of 
$55  per  month  and  Interest,  and  also  agreed 
to  pay  the  subsequent  taxes,  water  taxes, 
and  Insurance;  that  defendant  accepted  the 
offer,  and  agreed  to  deed  to  plaintiff,  or  any 
perscm  to  be  named  by  him,  the  "above-de- 
scribed lots,"  upon  payment  of  said  sum  and 
interest  at  the  rate  of  8  per  cent  per  an- 
num ;  that  defendant,  instead  of  making  a 
contract  direct  with  plaintiff,  made  a  writ- 
ten contract  with  Dlllow  for  said  lots,  con- 
taining the  above  conditions,  and  Dlllow 
made  a  contract  with  plaintiff,  as  the  agent 
of  defendant  company,  containing  the  same 
conditions;  that  It  was  further  verbally 
agreed  and  understood  at  the  time  of  enter- 
ing into  the  written  contract  that  plaintiff 
might,  at  any  time,  pay  the  entire  amount 
due  under  said  contract,  or  any  portion 
thereof,  and  receive  a  deed  or  deeds  for  the 
property  paid  for  in  full;  tliat  there  has 
been  paid  upon  this  contract  to  the  defend- 
ant the  sum  of  $1,128.12,  which  payments 
were  made  on  and  prior  to  August  22,  1910 ; 
that  a  portion  of  the  above-described  prop- 


erty was  conveyed  to  plaintiff,  or  as  he  di- 
rected, giving  dates  and  description;  that 
no  other  property  contained  in  the  above- 
described  contract  was  ever  conveyed  to 
plaintiff  or  as  he  directed.  This  is  followed 
by  the  alleged  execution  of  three  other  sim- 
ilar contracts  made  in  the  same  manner  for 
other  lots,  describing  them,  stating  amounts 
paid  and  to  be  paid.  It  is  alleged  that  all 
the  payments  were  made  upon  the  contract 
executed  in  October,  1904,  before  1910,  and 
that  3  lots  only,  out  of  about  25  covered  by 
this  contract,  were  conveyed  to  the  plaintiff, 
eta  The  portion  of  the  complaint  concerning 
contracts  bearing  dates  November  20  and 
27,  respectively,  1910,  contains  the  same  al- 
legations as  the  first  as  to  certain  payments, 
etc.,  except  in  different  amounts,  but  does 
not  allege  the  conveyance  of  any  of  the  lots 
to  plaintiff.  The  complaint  alleges  that, 
aside  from  taxes,  water  taxes,  and  insurance, 
a  total  of  about  $2,500  was  paid  by  the  plain- 
tiff upon  the  four  contracts,  that  some  of  it 
was  paid  by  the  plaintiff  direct  to  the  com- 
pany and  some  to  Dlllow  as  its  agent,  and 
ttiat  aU  of  it  was  received  by  the  defend- 
ant company.  It  then  alleges  that  daring  the 
month  of  July,  1910,  the  plaintiff  made  de- 
mand, not  only  once,  but  several  times,  upon 
the  defendant  company  to  make  and  deliver 
to  him  deeds  for  all  the  propert.y  that  he  bad 
purchased  of  It,  as  shown  by  the  four,  con- 
,  tracts  heretofore  described,  made  with  it 
through  Dlllow,  and  by  said  defendant  com- 
pany adopted  as  its  contract,  with  the  ex- 
ception of  those  theretofore  conveyed,  etc. 
It  alleges  that  the  defendant  company,  act- 
ing through  its  president,  Waldo,  expressed 
its  willingness  to  make  the  deeds  before  re- 
quested, and  several  times  set  the  time  when 
he  would  have  them  ready  for  delivery,  but 
failed  and  neglected  so  to  do;  that  on  or 
about  the  2l8t  of  July,  1910,  the  plaintiff 
called  at  the  office  of  the  defendant  company 
and  found  Waldo  in  charge ;  that  Waldo  tbeo 
stated  that  he  would  have  liie  deeds  executed 
and  ready  for  delivery  upon  the  following 
day,  viz.  the  22d  of  Jidy,  1910,  and  requested 
plaintiff  to  caU  upon  said  day,  pay  the 
amount  due,  and  receive  the  deeds  for  said 
property ;  that  on  the  afternoon  of  the  22d 
of  July,  1910,  in  pursuance  of  this  request, 
plaintiff  called  at  the  office  of  the  defendant 
company  and  found  that  the  deeds  had  not 
been  executed ;  that  Waldo,  the  president  of 
the  defendant  company,  wiis  not  there,  bat 
had  left  the  state  the  night  before,  and  was 
just  starting  on  a  trip  around  the  world, 
and  would  not  be  back  for  a  year ;  that  plain- 
tiff was  ready,  willing,  and  able,  at  the  time. 
and  at  aU  times  after  demand  made  by  him 
as  hereinbefore  mentioned,  to  pay  the  bal- 
ance due  the  defendant  company  for  the 
real  estate  owned  by  it  and  sold  to  plaintiff 
by  and  through  its  agent,  DiUow,  and  so 
stated  at  the  time;,   that  the   said  deeds 
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were  to  be  made  by  Waldo,  the  president  of 
the  company.  The  plaintiff  then  alleges  that 
on  the  6th  of  An^st,  1009,  he  made  a  sale 
of  all  the  real  estate  then  owned  by  him 
(purchased  from  defendant  company)  to  one 
Banty  for  the  sum  of  $0,800 ;  that  $1,800  of 
said  amount  was  paid  in  cash,  and  $50  was 
to  be  paid  every  month ;  that  said  payments 
were  made  up  to  and  including  the  month  of 
July,  1910;  that  Banty  also  had  the  option 
of  paying  off,  at  any  time,  the  entire  amount 
due  plaintiff  and  obtaining  deeds  for  said 
property;'  that  on  or  about  July  1,  1010, 
Banty  notified  plaintiff  that  she  desired  to 
pay  the  balance  due  upon  said  contract, 
amounting  to  about  $7,000,  and  obtain  deeds 
for  said  property;  that,  pursuant  to  said 
demand  made  upon  plaintiff,  he  made  the 
several  demands  hereinbefore  mentioned  on 
the  defendant,  so  that  be  might  be  able  to 
carry  out  the  contract  upon  his  part  with 
Banty ;  that  the  amount  paid  by  Banty  upon 
said  contract,  principal,  interest,  and  taxes, 
at  the  time  amounted  to  about  $3,000;  that 
Banty  desired  to  buUd  a  number  of  houses 
upon  said  property;  that,  when  Banty  be- 
came aware  that  plaintiff  could  not  furnish 
deeds  promptly  for  the  property,  she  de-' 
dined  to  proceed  further,  employed  counsel, 
threatened  suit,  and  demanded  the  return  of 
ber  money  and  a  cancellation  of  the  con- 
tract; that  plaintiff  was  compelled  to  and 
did  return  to  Banty  the  money  paid  by  ber 
upon  said  real  estate  and  canceled  the  con- 
tract; that  the  defendant  company,  by  and 
through  Its  president,  Waldo,  knew  that 
plaintiff  was  the  purchaser  of  the  aforesaid 
property;  that  he  had  made  a  sale  of  this 
property  to  Banty  about  the  time  of  said 
sale;  that  plaintiff  had  made  an  advanta- 
geous sale  thereof,  and  desired  to  carry  the 
same  out;  that  by  reason  of  the  failure  of 
the  defendant  company  to  furnish  him  a  deed 
or  deeds,  when  required  or  within  a  reason- 
able time,  he  has  been  damaged  in  the  sum 
of  $6,000.  The  prayer  is  for  Judgment  for 
this  amount 

In  its  answer  the  defendant  denies  that 
plaintiff  made  the  offers  to  Dillow;  admits 
that,  Instead  of  making  a  contract  with  it, 
he  made  written  contracts  with  Dillow  for 
the  property  described ;  and  denies  each  and 
every  other  material  statement  and  thing 
set  forth  therein,  not  specifically  admitted  or 
denied.  For  a  second  defense  It  alleges  that 
at  the  time  the  contracts  were  entered  into 
by  the  plaintiff,  as  described  in  the  com- 
plaint, plaintiff  knew  the  defendant  was  the 
owner  of  the  property  described  in  said  ac- 
tion; that  said  contracts  were  written  con- 
tracts; that  this  defendant  was  not  named 
or  referred  to  therein;  that  said  contracts 
were  in  words  and  figures  as  follows:  Copies 
are  then  set  forth  of  the  four  contracts  be- 
tween Dillow  and  the  plaintiff,  the  same  as 
to  dates  and  description  of  the  lands  as 
those  in  the  complaint    The  answer  then  al- 


leges that  said  above  contracts  were  and  are 
the  Individual  contracts  of  DlUow ;  that  Dil- 
low did  not  sign  said  contracts  for  or  on  be- 
half of  the  defendant ;  that  Dillow  was  not 
at  said  time,  the  agent  of  or  for  the  defend- 
ant or  authorized  by  it  to  enter  into  said 
contracts  on  Its  behalf.  For  a  third  defense 
it  is  alleged  that  the  Dillow  contracts  with 
plaintiff  are  contracts  for  the  sale  of  land; 
that  neither  was  signed  by  defendant  nor  by 
any  agent  of  defendant  nor  by  any  agent  of 
the  defendant  lawfully  authorized  In  writ- 
ing; and  that  neither  defendant  nor  any 
person  by  it  lawfully  auth»rized  in  writing 
did  ever  make  or  sign  any  contract  in  writ- 
ing for  the  sale  of  this  land  as  required  by 
sections  2662  and  2663,  B.  S.  1008 ;  that  said 
contracts  are  therefore  wholly  void,  etc. 

[1,2]  By  replication  the  plaintiff  denied 
the  allegations  in  the  answer,  starting  with 
the  one  alleging  that  the  contracts  were  and 
are  the  individual  contracts  of  Dillow.  The 
defendant's  motion  for  judgment  on  the 
pleadings  was  then  sustained.  We  cannot 
subscribe  to  the  correctness  of  this  ruling. 
In  Wallace  v.  Collier,  147  Pac.  660,  we  had 
occasion  to  go  Into  this  question,  and  quot- 
ed from  the  other  recent  opinions  of  this 
court,  with  the  conclusion,  as  therein  stated, 
that  this  motion  cannot  take  the  place  of  a 
general  demurrer,  and  that  unless  the  plead- 
ings show  affirmatively  that  the  plaintiff  is 
without  right  it  should  not  be  entertained. 
Section  63  of  our  Revised  Code  states  that 
the  mode  of  pleading  in  dvil  actions  and  the 
rulings  by  which  the  sufficiency  of  the  plead- 
ings shaU  be  determined  shall  be  as  describ- 
ed in  this  act  and  not  otherwise.  Section  65 
says: 

"The  complaint  shall  contain:  •  •  •  A 
statement  of  the  facts  conatituting  the  cause  of 
action,  in  ordinary  and  concise  language,  wlth- 
oiu  unnecessary  repetition.  •  •  ♦  A  demand 
for  the  relief  which  plaintiff  claims,  and  if  the 
recovery  of  money  or  damages  be  demanded, 
the  amount  thereof  shall  be  stated."  ' 

The  plaintiff  set  forth  his  alleged  cause  of 
action.  A  demurrer  thereto  was  overruled. 
In  Its  answer  the  defendant  denied  many 
allegations  of  the  complaint.  For  a  farther 
defense  it  alleges  the  plaintiff  knew  It  was 
the  owner  of  the  property  at  the  time  the 
contract  was  made  by  him  with  Dillow  for 
their  purchase  and  sets  up  the  contracts.  It 
then  alleges  that  these  contracts  were  Dll- 
low's,  that  its  name  was  not  mentioned  nor  re- 
ferred to  therdn,  and  that  he  was  not  their 
agent  Two  of  these  latter  allegations,  in 
legal  effect,  are  but  denials  of  those  in  the 
plaintiff's  complaint  viz.  that  the  contract 
was  the  company's,  and  not  DIllow's,  and 
that  be  was  Its  agent  etc.  Hoosac  M.  &  M. 
Co.  V.  Donat  10  Colo.  629,  16  Pac.  157. 

The  only  allegations  in  this  further  de- 
fense that  were  not  a  denial,  and  which  the 
plaintiff  did  not  deny  In  his  replication,  are 
that  when  he  made  the  contract,  as  alleged, 
with  the  company,  through  Dillow,  its  agent 
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and  in  tbe  agent's  name,  be  knew  the  lots 
belonged  to  tbe  company,  and  that  Its  name 
was  not  referred  to  In  tbis  contract.  Tbe 
safiBciency  of  tbe  replication  sbonld  bave 
been  tested  by  dSinarrer ;  if  bad,  tbls  would 
bare  given  the  plaintiff  tbe  right  to  amend, 
which  was  denied  htm  by  sustaining  tbe  mo- 
tion for  Judgment  on  tbe  pleadings;  but, 
regardless  of  tbls,  as  they  then  stood,  they 
do  not  disclose  that  tbe  plalnflff  was  with- 
out right 

[3-1]  According  to  tbe  allegations  of  tbe 
complaint,  -the  defendant  knew  that  the 
plaintiff  made  these  contracts  with  DUlow, 
as  alleged,  viz.  as  Its  agent  and  for  it,  and 
relied  upon  them  as  the  acts  of  the  company, 
and  made  payments  accordingly;  that  it 
took  bis  money  from  time  to  tioie  to  apply 
thereon,  and  applied  it  to  its  own  use,  know- 
ing that  be  was  thus  paying  it,  relying  upon 
the  contracts  as  being  those  of  tbe  company. 
Section  186  of  tbe  Revised  Code  reads: 

"The  relief  granted  to  the  plaintiff,  if  there 
be  no  answer,  shall  not  exceed  that  which  he 
Bhall  bave  demanded  in  his  complaint;  but  in 
any  other  case  the  court  may  grant  him  any  re- 
lief consistent  with  the  case  made  by  tbe  com- 
plaint and  embraced  within  the  isane. 

In  Becker  t.  Pugb,  9  Colo.  589,  13  Pac. 
906,  it  is  held  that  under  the  Code  a  party 
is  entitled  to  such  relief  as  bis  evidence, 
together  with  tbe  facts  averred  in  tbe  body 
of  bis  pleadings,  Justify,  regardless  of -the 
relief  demanded  in  bis  prayer;  hence,  if 
we  assume  for  tbe  pleadings  all  tbe  defend- 
ant claims,  he  would  yet  bave  a  cause  of  ac- 
tion for  bis  money.  In  Gifford  v.  WUlard, 
65  Vt  36,  at  page  38,  it  is  well  said: 

"The  defendant,  having  repudiated  his  verbal 
contract  for  the  sale  of  Us  farm  to  tbe  plaintiffr 
cannot  invoke  the  aid  of  the  statute  of  frauds 
to  enable  him  to  retain  what  he  received  of 
the  plaintifE  under  it,  and  in  part  performance 
thereof 

To  the  same  effect  are  Segars  ▼.  Segars, 
n  Me.  630;  Gifford  v.  WUlard,  65  Vt  36; 
Jellison  T.  Jordan,  68  Me.  373;  White  v. 
Wleland,  109  Mass.  291.  Tbe  principles  aur 
nounced  in  these  cases  are  specially  applica- 
ble here.  According  to  the  allegations  of  tbe 
complaint,  the  defendant  bad  received  the 
purchase  price  for  a  large  number  of  these 
lots,  also  a  part  <tf  the  purchase  price  for 
tbe  others  paid  by  tbe  plalutiff,  knowing  that 
when  the  payments  were  made  tbe  plaintiff 
relied  upon  these  contracts  as  being  tbe  con- 
tracts of  tbe  defendant,  and  looked  to  it  for 
their  fulfillment,  making  tbe  payments  with 
tbis  object  in  view.  Under  such  circum- 
stances, tbe  plaintiff,  having  pleaded  the 
facts,  if  true,  was  entitled  to  recover  from 
the  defendant  tbe  amount  paid.  The  same 
principles  are '  applicable  to  the  defendant's 
plea  of  tbe  statute  of  frauds.  It  is  elemen- 
tary that  it  cannot  invoke  tbe  aid  of  the 
statute  in  order  to  allow  it  to  perpetrate  a 
fraud,  which  would  be  tbe  effect  if  it  were 


allowed  to  retain  both  Oie  lots  and  tbe : 
eys  paid  therefor. 

We  will  not,  at  tbls  time,  go  Into  tbe  qoo- 
tlon  of  part  performance,  or  wbether  proper 
to  be  shown  to  sustain  an  actlcHx  for  dam- 
ages, or  concerning  tbe  question  of  rati&s- 
tion,  or  whether  the  statute  of  frauds  would 
defeat  a  recovery  other  than  for  tbe  mooevs 
paid,  for  tbe  reasons  that  tbe  contract  te- 
tween  the  defendant  and  Dillow  is  not  be- 
fore us :  It  mig^t  or  might  not  tbrow  llgU 
upon  these  questions.  There  Is  also  a  dis- 
pute as  to  tbe  meaning  of  tbe  complaint  eon- 
ceming  part  performance,  such  as  pos^dn. 
etc.,  and  whether  part  performance  or  rati- 
flcation  has  been  pleaded. 

The  parties  will  be  permitted  to  amead 
tbelr  pleadings  as  they  may  be  advised,  br 
which  at  least  some  at  these  qaestiona  cai 
be  eliminated  and  others  made  more  dear. 
Tbe  Judgment  is  reversed. 

Reversed. 

GABBBRT,  C.  J.,  and  SCOTT,  J.,  ooncBt 


Oi  Ot.sp 
In  re  CLARK. 

(Supreme  Court  of  Oregon.    Feb.  X,  191&) 

Mandamus  «s>61  —  Exebcibe  of  Jmicui 

DiscBKTiON  —  DismssAi,  or  iNoicniEST  - 

"Mat." 

I/.  O.  li.  I  1704,  providing  that  tbe  eoct 
"may"  on  its  own  motion,  or  on  appUcatioD  cf 
the  district  attorney,  and  in  fnrthenuice  of  jra- 
tice,  order  that  an  action  after  indictment  be 
dismissed,  the  reasons  being  stated,  vests  i  js- 
dicial  discretion  in  tbe  court;  and  hence  An 
court  cannot,  by  mandamus,  be  compelled  xa 
sign  an  order  of  dismissal  on  application  of  tb 
district  attorney. 

[Ed.  Note.— For  other  cases,  see  Mandamm. 
Cent  Dig.  H  122-126;    Dec  Dig.  «=»61. 

Far  other  definitions,  see  Words  and  Pbiaw 
Rrat   and    Second    Series,    May.] 

In  banc.  Original  proceedings  In  mandt- 
mus  by  Albln  L.  Clark  to  require  John  P. 
Kavanaugh,  Judge  of  tbe  Circuit  Court  U 
the  State  of  Oregon,  County  of  Moltnomat 
Dei>artment  No.  1,  to  sign  an  order  dismiss- 
ing an  indictment  Demurrer  to  answer  ova- 
ruled,  and  writ  dismissed. 

Wilson  T.  Hume,  of  Portland,  for  petUioD- 
er.  Geo.  M.  Brown,  Atty.  Gen.  (Walter  VL 
Evans,  Dist  Atty.,  <tf  Portland,  on  tbe  brief), 
for  respondent 

BENSON,  3.  On  April  29,  1015,  tbe  peti- 
tioner was  indicted  for  tbe  crime  of  waifnll; 
and  fraudulently  altering  and  destrofiiig 
white  ballots  cast  at  an  election.  Thereaftei 
be  entered  a  plea  of  not  gidlty,  and  on  Maj 
17,  1915,  a  trial  was  bad  in  which  tbe  Jarr 
Was  discharged  for  inability  to  agree  upon 
a  verdict  Another  trial  was  begun  on  Maj 
25th,  of  the  same  year,  which  resulted  in  a 
conviction,  and  thereaitter  tbe  verdict  ms 
set  aside  for  tbe  reason  that  in  tbe  interval 
the  official  stenographer,  who  reported  the 
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trial,  died,  and  it  was  tberefore  Impossible 
to  secure  a  record  thereof.  About  December 
10,  1915,  the  district  attorney  moved  to  dis- 
miss the  indictment  under  section  1704,  Ia  O. 
Ij.,  and  tendered  a  written  order  reciting  the 
reasons  for  the  signature  of  Judge  Kav- 
atiangh,  to  whom  the  motion  was  presented, 
and  it  was  by  him  denied.  The  record  dis- 
closes that  a  like  motion  had  prevloasly  been 
presented  to  and  denied  by  two  other  circuit 
judges  of  Multnomah  county.  Thereupon 
the  petitioner  applied  to  this  court  for  a  per- 
emptory writ  of  mandamus  requiring  Judge 
Karanaugh  to  sign  the  order  of  dismissal. 
In  response  to  the  petition  an  alternative 
writ  was  Issued  by  this  court,  and  an  answer 
thereto  was  duly  filed,  to  which  the  petition- 
er demurs.  Section  1704,  L.  O.  h^  upon 
which  this  proceeding  is  based,  reads  as  fol- 
lows: 

"The  court  may,  either  of  its  own  motion  or 
npoD  the  application  of  the  district  attorney, 
and  in  furtherance  of  justice,  order  an  action, 
after  indictment,  to  be  dismissed ;  but  in  that 
case,  the  reasons  of  tlie  dismissal  must  be  set 
forth  in  the  order,  which  must  be  entered  in 
the  journal." 

The  petitl<nier  contends  that  the  word 
"may"  In  the  above  section  means  "must," 
and  that  the  lower  court  has  no  discretion 
In  the  premises,  but  must  sign  the  order  of 
dismissal  when  requested  by  the  district  at- 
torney. The  law  above  quoted  was  section 
323  of  Deady's  Code,  and  was  a  part  of  chap- 
ter 31  thereof,  as  enacted  in  1864.  In  this 
chapter  there  are  seven  sections,  enacted  at 
the  same  time,  all  being  in  relation  to  the 
"dismissal  of  actions  after  indictment  for 
want  of  prosecution  or  otherwise."  In  the 
other  sections  of  the  chapter  which  provide 
for  the  dismissal,  the  word  "must"  is  used. 
It  seems  clear  that  the  Legislature  had  the 
intention  of  differentiating  them  when  In  this 
section  It  nsed  the  word  "may."  In  fact, 
the  language  ot  the  section,  itself,  taken 
alone,  can  lead  to  bnt  one  conclusion,  and 
that  is  that  the  court  is  expected  to  use  judi- 
cial discretion  in  furtherance  of  justice. 

"Mandamns  will  not  lie  to  control  the  exer- 
cise of  the  discretion  of  any  court  when  the  act 
complained  of  is  either  judicial  or  quasi  judicial, 
and  while  mandamus  may  be  invoked  to  compel 
the  exercise  of  discretion,  it  cannot  compel  such 
discretion  to  be  exercised  in  any  particular 
way."-  28  Cyc.  158 :  Croasman  v.  Kmcaid,  31 
Or.  445,  49  Pac.  764;  Irwin  v.  Khtcaid,  31 
Or.  478,  49  Pac.  766. 

It  follows  that  the  demurrer  to  the  answer 
must  be  overruled,  and  the  writ  dismissed; 
and  It  la  BO  ordered. 


(79  Or.  143) 

JACOBS  V.  JACOBS. 

(Supreme  Court  of  Oregon.    Feb.  1,  1916.) 

1.  Pbocess  9=3l66  —  DivoRCB  —  Sebtiob  ow 

DiSTMCT  ATrOBNBT— WaIVEB. 

In  an  action  for  divorce,  where  no  service 
of  summons  and  complaint  had  been  made  on  the 
district  attorney,  the  findings  of  fact  and  conclu- 


sions of  law  redtlng  the  district  attorney's  ap- 
pearance for  the  state  showed  the  district  at- 
torney's waiver  of  the  provision  of  L.  O.  L.  § 
1020,  as  amended  by  Laws  1011,  p.  127,  requir- 
ing the  state  to  be  made  a  party  to  such  suits 
and  the  summons  to  be  served  on  the  district 
attorney. 

[Ed.  Note.— For  other  cases,  see  Process,  Cent. 
Dig.  it  260-2S5;    Dec.  Dig.  «=.166.] 

2.  DivoBCE   «=»243,    308   —   Jitdombnt    >ob 

MAINTENAKOB— JUBISDIOTION— SUUMONS. 

!>.  O.  Lk  i  53,  provides  that  in  actions  not 
for  the  recovery  of  money  only  the  notiee  in  the 
summons  shall  state  that  if  defendant  fails  to 
answer  the  complaint  the  plaintifF  will  apply  to- 
the  court  for  the  relief  demanded  therein.  The 
summons  in  a  suit  for  divorce  stated  that  if  de- 
fendant failed  to  appear  and  answer  plaintiff 
would  apply  for  the  relief  prayed  for  therein, 
vis.,  a  decree  of  divorce,  and  such  other  and  fur- 
ther relief  as  was  grayed  for  in  the  complaint 
Held,  that  the  recitals  in  the  summons  were 
sufficient  to  give  the  court  jurisdiction  to  enter 
a  money  judgment  for  the  maintenance  and  edu- 
cation of  the  minor  children  and  for  permanent 
alimony  for  plaintiff. 

[Ed.  Note. — For  other  cases,  see  Divorce, 
Cent.  Dig.  {{  684-686,  801,  802 ;  Dec  Dig.  «=» 
243,  SO&l 

Department  2.  Appeal  from  Circuit  Court, 
Linn  County ;  Percy  R.  EeUy,  Judge. 

Suit  for  divorce  by  Mary  Jacobs  against 
John  Jacobs.  Decree  for  plalntifF,  and  de- 
fendant appeals.    Affirmed. 

M.  V.  Weatherford,  of  Albany  (Weather- 
ford  &  Weatherford,  of  Albany,  on  the  brief) , 
for  appellant.  Wm.  S.  Risley,  J.  J.  Whitney, 
and  W.  R.  Bllyeu,  all  of  Albany;  for  respond- 
ent 

BENSON,  J.  [1]  There  are  bnt  two  as- 
signments of  error  which  involve  questions 
of  law.  The  first  of  these  Is  that  the  district 
attorney  was  never  served  with  cc^ies  of 
the  summons  or  complaint,  and  that  there- 
fore the  court  was  without  Jurisdiction  to 
hear  and  determine  the  case.  It  was  conced- 
ed, upon  the  argument,  that  no  service  had 
been  made  upon  the  district  attorney;  but, 
in  the  findings  of  fact  and  conclusions  of  law 
signed  by  the  judge  of  the  trial  ooort,  the 
following  recitals  appear: 

"The  above-entitled  cause  having  been  tried 
before  the  above-entitled  court  on  the  9th,  10th, 
and  11th  days  of  November,'  1014,  at  which  trial 
the  plaintiff  appeared  by  Messrs.  J.  J.  Whitney, 
W.  8.  Risley,  and  W.  R.  Bllyen,  her  attorneys 
herein,  as  well  as  in  her  own  proper  person, 
and  defendant  appeared  by  Messrs.  J.  E.  Weath- 
erford and  M.  V.  Weatherford,  his  attorneys 
herein,  as  well  as  in  his  own  proper  person, 
and  the  state  of  Oregon  appeared  by  Hon. 
O.  S.  Hill,  district  attorney,  and  upon  the  ev- 
idence having  been  given  in  behalf  of  both 
parties  plaintiff  and  defendant,  oral  argument 
being  waived,  and  it  being  agreed  that  briefii 
should  thereafter  be  submitted  to  the  court, 
which  said  briefs  have  been  submitted,  and  the 
court  being  full^  advised  hereby  makes  and  ren- 
ders the  following  findings  of  fact  and  conclu- 
sions of  law." 

In  the  absence  of  any  record  to  the  con- 
trary, this  recital  of  the  appearance  of  the 
district  attorney  Is  conclusive,  and  under  the 
provisions  of  section  1020,  L.  O.  £>.,  as  amend- 
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ed  In  the  Laws  of  1911,  p.  127,  constitutes 
a  waiver  of  the  service  upon  blm  of  the  sum- 
mons and  complaint. 

[2]  Tbe  next  assignment  of  error  contends 
that  the  court  had  no  Jurisdiction  to  enter 
a  money  Judgment  for  maintenance  and  edu- 
cation of  the  minor  children  or  for  permanent 
alimony  for  the  plaintiff,  because  neither  of 
these  are  mentioned  or  referred  to  in  the 
summons.  The  summons,  so  far  as  it  refers 
to  the  relief  asked,  is  as  follows: 

"If  you  fail  to  appear  and  answer>  said  com- 
plaint as  hereby  required,  the  plaintiff  wUI  ap- 
ply to  the  above-entitled  court  for  the  relief 
prayed  for  therein,  to  wit,  a  decree  of  divorce, 
and  such  other  and  further  relief  as  is  prayed 
for  in  her  complaint  on  file  therein." 

As  a  suit  for  divorce  is  not  for  the  recovery 
of  money  only,  all  that  is  necessary  to  recite 
in  the  summons  is  "that  if  the  defendant  fall 
to  answer  the  complaint  the  plaintiff  will  ap- 
ply to  the  court  for  the  relief  demanded  there- 
in." Section  53,  U  O.  U  It  follows  that 
there  Is  no  merit  in  this  assignment. 

The  other  questions  raised  upon  the  argu- 
ment and  in  the  briefs  have  to  do  with  the 
evidence  and  the  findings  deduced  therefrom. 
The  transcript  of  the  testimony  is  quite  vol- 
uminous and  much  of  it  unfit  for  publication, 
and  no  good  purpose  would  be  served  by 
reproducing  any  of  it  here.  It  is  sufilclent  to 
say  that  a  careful  examination  of  all  the 
evidence  convinces  us  that  the  trial  court  was 
correct  in  its  findings  and  conclusions,  and 
that  the  decree  Is  a  proper  one.  It  is  there- 
fore afllrmed. 

UOORBk  a  J.,  and  BEAN  and  HARRIS, 
JJ.,  concur. 

(79  Or.  146) 

KAY  V.  CITY  OF  PORTLAND. 
(Supreme  Court  of  Oregon.    Feb.  1,  1916.) 

1.  Apveal  and  Ebbob  «=>671— Buj.  of  Bx- 

CKPTIONS— Necbssitt. 

Where  there  is  no  bill  of  exceptions  in  the 
case,  the  only  matters  before  the  Supreme  Court 
are  the  pleadings  and  findings  of  the  trial  court 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  if  2867-2872 ;  Dec  Dig.  «=> 
671.] 

2.  Municipal  Cobpobations  «i=»185— Polick 
— Removal  of  Patboluan — Statute. 

Portland  City  Charter,  |  313,  provides  for 
an  examination  of  new  candidates  for  public 
service  positions,  and  permits  the  civil  service 
commission  to  fix  probationary  service,  and,  for 
the  protection  of  persons  already  in  service  for 
six  years  immediately  preceding  the  taking  ef- 
fect of  the  charter,  provided  that,  if  such  a 
gerson  should  within  30  days  after  the  charter 
ad  gone  into  effect  make  satisfactory  proof  of 
such  service,  he  should  be  certified  as  eligible 
to  a(>pointment,  and  forthwith  appointed  to  his 
position,  while  section  317  provides  that  a  per- 
son appointed  cannot  be  discharged  without 
bearing  -  if  he  demands  it  seasonably.  Held, 
that  a  police  officer  who  voluntarily  resigned, 
severing  his  ofScial  relations  with  the  city  for 
three  years,  after  he  was  examined  and  reap- 
pointed to  the  force  for  a  probationary  period 
only,  could  not  avail  himself  of  the  temporary 
rule  of  section  313,  providing  for  appointment 


withoat  examination  of  persons  in  service  for 
iix  years,  which  by  its  terms  became  inoperative 
30  days  after  the  taking  effect  of  the  charter  and 
the  appouitment  of  the  civH  service  commission, 
to  render  his  discbarge  without  hearing  im- 
proper under  section  317. 

[Ed.  Note. — For  other  cases,  see  Manidpal 
Corporations,  Cent  Dig.  §S  402-509;  Dee.  Ing. 
®=185.] 

3.  Evidence   4c347— Judicial  Notice 

Where  rules  of  the  civil  service  commission 
of  a  city  were  not  pleaded  below  or  brought  be- 
fore the  Supreme  Court  by  bill  of  exceptions, 
such  court  cannot  consider  them,  as,  like  ordi- 
nances of  cities,  they  are  not  subjects  of  judicial 
notice. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  §  69;  Dec.  EMg.  <S=»47.] 

Department  1.  Appeal  from  Circuit  Court, 
Multnomah  County;  W.  N.  Gatens,  Judge. 

Action  by  Thomas  Kay  against  the  City 
of  Portland.  From  a  judgment  for  defend- 
ant, plaintiff  appeals.    Affirmed. 

Plaintiff  brought  this  action  to  recover 
$1,300  alleged  to  be  due  him  for  serviceB  as 
patrolman  on  the  police  force  of  the  city  of 
Portland.  The  complaint  alleged,  in  sub- 
stance, that  about  nine  years  before  the 

day  of ,  1914,  plaintiff  was  employed  as 

a  patr<dman,  and  served  as  such  for  about 
six  years,  during  which  time  he  was  promoted 
to  the  office  of  sergeant  of  police,  and  that 
about  three  years  before  the  filing  of  the  ■ 
complaint  herein  he  voluntarily  resigned; 
that  In  April,  1912,  he  made  application  in 
the  classified  civil  service  of  the  defendant, 
in  accordance  with  the  ordiaances,  rules,  and 
regulations  adopted  and  enforced  in  said 
city,  to  be  reinstated  to  any  vacancy  in  the 
police  department  of  the  defendant,  and  was 
thereafter  duly  and  regularly  recommended, 
reinstated,  and  permanently  appointed  to  the 
office  of  police  sergeant  of  detectives  ii^  the 
said  police  department,  aU  under  the  rules 
and  regulations  of  the  classified  civil  servioe ; 
and  that  by  said  reinstatement  he  became 
a  public  officer  of  said  defendant,  and  was 
and  is  entitled  to  all  the  rights,  privileges, 
and  emoluments  of  such  office.  PlaintUT 
avers  that,  as  such  police  sergeant  of  detec- 
tives, he  was  employed  by  defendant  and 
paid  as  a  salary  $123  a  month ;  that  he  was 
paid  said  salary  each  month  from  the  1st  day 
of  May,  1912,  until  the  Ist  day  of  September, 
1912,  at  which  time  he  was  reduced  in  rank, 
without  fault  on  his  part,  his  consent,  or  a 
trial,  from  the  position  of  sergeant  of  detec- 
tives to  patrolman  at  a  decreased  salary  of 
$100  a  month ;  that  he  was  employed  by  de- 
fendant and  occupied  said  office  of  patrolman 
from  the  1st  day  of  September,  1912,  until 
the  8tb  day  of  October,  1912,  when,  while 
plaintiff  was  such  employ^  of  defoidant, 
without  any  fault  on  his  part,  the  defendant 
city,  acting  through  its  chief  of  police,  dis- 
missed the  plaintiff  from  his  said  office,  con- 
trary to  law  and  without  any  cause  or  hear- 
ing, and  refused  to  t)ermit  him  to  i>erform 
any  work  or  duties  connected  with  his  said 
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office  as  patrolman  or  otherwise,  and  wrong- 
fully and  without  cause  excluded  plaintiff 
from  his  said  office  and  prevented  him  from 
performing  the  duties  thereof;  that  on  the 
11th  day  of  October,  1912,  while  plaintiff  was 
so  employed,  the  executive  board  of  defend- 
ant removed  and  discharged  the  plaintiff 
from  his  said  office  of  patrolman,  wholly 
without  cause  or  fault  on  his  part,  and  with- 
out notice  to  him,  and  without  an  opportuni- 
ty for  him  to  be  heard;  that  no  written  state- 
ment of  the  cause  of  bis  removal  and  dis- 
charge was  prepared  and  served  upon  him,  al- 
though he  duly  demanded  a  copy  of  the 
same,  nor  was  any  written  notice  of  the 
cause  of  plaintiff's  removal  and  discharge  In 
general  terms,  or  otherwise,  ever  served  at 
any  time  upon  plaintiff  or  eapj  thereof  filed 
with  the  civil  service  commission  of  said 
dty,  or  elsewhere;  that  plaintiff  was  given 
no  notice  to  appear  and  answer  any  charges 
whatever;  that  he  was  not  permitted  to 
serve  longer  as  a  patrolman,  or  otherwise, 
but  was  prevented  therefrom  by  the  executive 
board  of  the  defendant;  that  the  action  of 
said  executive  board  in  making  plaintiff's 
dismissal  and  discharge  is  and  was  against 
his  wishes,  and  without  his  consent,  and 
wholly  without  his  cause  and  fault  It  is 
further  alleged  that  plaintiff  made  applica- 
tion to  the  dvll  service  commission  to  Inves- 
tigate the  reasons  for  his  discharge,  which 
request  was  refused.  Then  follow  allega- 
tions of  plaintiff's  readiness  and  willingness 
to  perform  his  duties  and  other  matters  not 
material  on  this  appeal.  The  dty  answered 
admitting  that  plaintiff  had  been  employed  as 
a  patrolman  as  alleged,  and  that  he  had  re- 
signed that  position  about  three  years  before 
the  commencement  of  the  action,  making  a 
qualified  denial  of  all  the  other  allegations 
of  the  complaint,  and  by  way  of  a  further 
and  separate  answer  alleging:  That  on  May 
8,  1903,  plaintiff  was  ai^olnted  to  the  posi- 
tion of  poUce  officer  in  accordance  with  the 
civil  service  provisions  of  defendant's  char- 
ter. That  on  March  26,  1909,  he  voluntarily 
resigned  from  such  position.  That  on  March 
2,  1912,  he  made  application  to  be  again  ap- 
pointed to  a  position  in  the  classified  dvll 
service,  and  was  reinstated  on  the  eligible 
list  on  said  day  in  accordance  with  defend- 
ant's charter.  That  thereafter,  a  vacancy 
occurring,  the  dvU  service  commission  cer- 
tified the  names  of  three  eligible  candidates, 
including  that  of  plaintiff,  and  on  May  1, 
1912,  the  executive  board  appointed  plaintiff 
to  such  vacant  position  on  probation.  That 
the  charter  of  defendant  provides:  "  The  ap- 
pointing authority  shall  appoint  to  each 
vacant  position  on  probation  for  a  period  to 
be  fixed  by  the  rules  one  of  the  candidates 
so  certified.  Within  such  period  the  ap- 
pointing authority  may  discharge  such  pro- 
bationer, and,  tn  like  manner,  appoint  an- 
other of  such  candidates,  and  so  continue  un- 
til all  said  candidates  have  been  so  appoint- 
ed."    That  pursuant  to  such  authorization 


the  dvll  service  commission  adopted  a  rule 
providing  that  the  period  of  probation  should 
be  six  months  from  and  after  the  date  of  ap- 
pointment That  thereafter,  on  the  11th  day 
of  October,  1912,  plaintiff  was  discharged 
by  the  executive  board.  Plaintiff  filed  a  re- 
ply admitting  that  he  had  served  as  alleged 
up  to  March,  1909,  and  that  at  said  date  he 
voluntarily  resigned,  and  that  on  March  2, 
1912,  he  applied  for  appointment  under  dvll 
service  rules  and  was  reinstated.  The  reply 
admitted  the  appointment  on  the  1st  day  of 
May,  1912,  and  that  he  was  dismissed,  but 
denied  knowledge  or  Information  suffident  to 
form  a  belief  as  to  whether  the  civil  service 
rules  of  defendant  prescribed  a  six  months' 
period  of  probation,  and  all  other  affirmative 
allegations  of  the  answer.  Upon  a  trial  had 
without  a  jury  the  circuit  court  made  the 
following  findings  and  conclusions: 

"Defendant  is  a  manidpal  cori>oration  organ- 
ized and  existing  under  and  by  virtue  of  an  act 
of  the  Legislative  Assembly  entitled,  'An  act 
to  incorporate  the  dty  of  Portland,  Multnomah 
county,  state  of  Oregon,  and  to  provide  a  char- 
ter therefor,  and  to  repeal  all  acts  or  parts  of 
acta  in  conflict  therewith,'  filed  in  the  oiSce  of 
the  secretary  of  state  Jannary  23,  1903,  and 
acts  amendatory  thereof.  On  the  1st  day  of 
May,  1912,  the  executive  board  of  the  defend- 
ant appointed  plaintiff  to  a  position  in  the  po- 
lice diapartment,  in  accordance  with  the  civil 
service  provisions  of  defendant's  charter  and 
the  rules  enacted  in  pursuance  thereof  by  dvll 
service  board.  Prior  to  plaintiff's  appointment, 
to  wit,  on  the  11th  day  of  October,  1905,  the 
civil  service  board  of  defendant  adopted  a  cer- 
tain rule  known  as  the  civil  service  rule  7, 
being  as  follows:  'Period  of  probation.  Each 
appointment:  shall  be  made  on  probation  for  a 
period  of  six  months  from  date  of  appointment' 
On  the  11th  day  of  October,  1912,  and  within 
the  six  months'  period  fixed  by  said  rule  7  of 
the  dvil  service  board,  plaintiff  was  discharged 
by  executive  board  from  the  service  of  defend- 
ant During  all  the  time  that  plaintiff  wag  a 
duly  appointed,  qualified,  and  acting  officer  in 
the  ponce  department  of  the  defendant  he  was 
paid  and  he  recdved  all  of  the  emoluments  in- 
cident to  such  office.  Since  the  date  of  his 
discharge  plaintiff  has  not  at  an^  time  been 
a  duly  appointed,  qualified,  and  actine  officer  of 
the  defendant.  Based  upon  such  findings  of 
fact  the  court  makes  the  following  conclusions 
of  law.  Plaintiff  was  validly  and  lawfully  dis- 
charged from  the  service  of  defendant  Plain- 
tiff 18  not  entitled  to  recover  from  defendant 
and  big  complaint  should  be  dismissed  without 
prejudice  against  him.  Defendant  is  entitled 
to  a  judgment  against  plaintiff  for  costs  and  dis- 
bursements incurred  in  the  defense  of  this  ac- 
Uon." 

There  was  a  judgment  for  defendant,  and 
plaintiff  appeals. 

Claude  McCoUoch,  of  Portland  (Oswald 
West,  of  Portland,  on  the  brief),  for  appel- 
lant. Henry  A.  Davie,  of  Portland  (W.  P. 
La  Rodie,  City  Atty.,  of  Portland,  on  the 
brief),  for  respondent. 

McBRIDB,  J.  (after  stating  the  facts  as 
above).  [1,2]  There  Is  no  bill  of  exceptions 
In  this  case,  and  the  only  matters  before  us 
are  the  pleadings  and  findings  of  the  court 
T^ewis  v.  Clark,  66  Or.  461,  134  Pac.  1194. 
This  narrows  the  case  down  to  a  single  !»• 
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sae:  Wu  tbe  plaintiff  a  probattoner  with- 
in the  meaning  of  sections  313  and  $17  of 
tbe  charter?  If  he  were  not,  his  discbarge 
without  a  hearing  was,  under  the  circum- 
stances shown  In^  the  complaint,  nnjnstifled. 
The  sections  referred  to,  so  far  as  they  affect 
the  present  proceeding,  are  as  follows: 

"Whenever  there  shall  be  a  vacancr  in  any 
position  in  tbe  iclassified  civil  service,  the  ap- 
pointing authority  shall  Immediately  notify  tne 
commission  thereof.  The  commiseAon'  shall 
thereupon  certify  to  such  appointing  authority 
the  names  and  addresses  of  the  three  eligible 
candidates  standing  highest  upon  the  register 
for  the  class  or  grade  to  .  which  such  position 
belongs,  but,  if  there  be  less  than  three,  the  com- 
mission shall  socertify  all  such  candidates  upon 
the  register.  When  vacancies  exist  in  .two  or 
more  positions  of  the  same  class  in  the  same 
department  at  the  same  time,  the  commission 
may  certify  a  less  number  than  three  candidates 
for  each  position,  but  those  certified  must  be 
the  eligible  candidates  standing  highest  upon 
the  register.  The  appointing  authority  may  re- 
quire the  candidate  so  certiBed  to  come  before 
him,  and  shall  be  entitled  to  inspect  their  ex- 
amination papers.  The  appointing  authority 
shall  appoint  to  each  vacant  position,  on  pro- 
bation for  a  period  to  be  fixed  by  the  mies,  one 
of  the  candidates  so  certified.  Within  such 
period,  the  appoindng  authority  may  discbarge 
such  probationer,  and,  in  like  manner,  appoint 
another  of  such  candidates,  and  so  continue  un- 
til all  said  candidates  have  been  so  appointed; 
but  the  appointing  aathority  must  malce  perma- 
nent appointment  from  said  list  of  candidates 
unless,  upon  reasons  assigned  in  writing  by  the 
appointing  authority,  the  commission  consents 
to  and  does  certify  a  new  list  of  candidates. 
If  any  probationer  is  not  discharged  within  the 

Seriod  of  probation,  his  appointment  shall  be 
eemed  permanent.  Any  person  who  has  been 
employed  in  any  one  department  of  the  public 
service  of  the  city  for  tbe  six  years  immediately 
preceding  the  taking  effect  of  this  charter  shall, 
upon  maKing  satisfactory  proof  of  such  employ- 
ment to  the  commission,  within  thirty  days  after 
its  appointment,  provided  the  position  which  be 
occupies  at  the  time  this  charter  goes  into  effect 
is  included  In  the  classified  dvil  service,  be 
certified  by  the  commission  to  the  appointing 
authority  for  that  position  as  entitled  to  ap- 
pointment, and  such  appointing  authority  shall 
forthwith  appoint  said  person  to  such  position. 
The  appointing  authority  shall  immediately  no- 
tify the  commljssion  of  any  appointment  or  dis- 
charge. *  *  •  No  employe  in  the  classified 
civil  service  who  shall  nave  been  permanently 
appointed  under  the  provisions  of  this  article 
shall  be  removed  or  discharged  except  for  cause, 
a  written  statement  of  which,  in  general  terms, 
shall  be  served  upon  him  and  a  duplicate  filed 
with  the  commission.  Such  removal  or  dis- 
charge may  be  made  without  any  trial  or  bear- 
ing. Any  employs  so  removed  may  within  ten 
days  from  his  removal  file  with  tbe  commission 
a  written  demand  for  investigation.  If  such  de- 
mand shall  allege,  or  if  it  shall  otherwise  appear 
to  the  commission  that  the  discbarge  or  re- 
moval was  for  political  or  religious  reasons,  or 
was  not  in  good  faith,  for  the  purpose  of  improv 
ing  the  public  service  the  matter  shall  forth- 
with be  investigated  by  or  before  the  commis- 
sion, or  by  or  before  some  officer  or  board  ap- 
pointed by  tbe  commission  to  conduct  such  in- 
vestigation. The  investigation  shall  l>e  confined 
to  the  determination  of  the  question  of  whether 
such  removal  or  discharge  was  or  was  not  for 
political  or  religious  reasons,  or  was  or  was  not 
made  in  good  faith  for  the  purpose  of  Improving 


the  public  service.  The  burden  of  proof  shall  be 
upon  the  discharged  employ^.  On  such  grounds 
the  commission  may  find  that  tbe  employ^  so  re- 
moved is  entitled  to  reinstatement  upon  euch 
conditions  or  terms  as  may  be  imposed,  by  tbe 
commission,  or  may  affirm  bis  removal.  The 
findings  of  tbe  commission,  or  such  officer  or 
board,  when  approved  by  the  commission,  shaD 
be  certified  to  the  appointing  officer  and  aliall 
be  forthwith  enforced  by  such  officer." 

Section  313  provides  first  for  an  examina- 
tion of  new  candidates  for  positions  in  the 
various  departments  of  the  public  servioe, 
and  permits  the  commission  to  mahe  a  rule 
fixing  the  time  for  service  upon  probation, 
which  In  this  Instance  is  shown  to  be  six 
months.  For  the  protection  of  persons  who 
had  already  been  in  the  service  for  a  period 
of  six  years  immediately  preceding  the  tak- 
ing effect  of  the  charter  it  was  prorided, 
in  substance,  that  if  such  person  sbonld 
within  30  days  after  the  charter  bad  gone 
into  effect  make  satisfactory  proof  ot  such 
service,  he  should  be  certifled  by  tbe  commis- 
sion to  the  appointing  authority  aa  eligible 
to  appointment  and  should  be  forthwith  ap- 
pointed to  the  position.  It  was  eridently 
intended  that  thla  should  be  a  permanent 
appointment,  from  which,  under  tbe  provi- 
sions of  section  317,  the  person  appointed 
could  not  be  discharged  without  a  bearing 
if  he  demanded  it  seasonably.  That  portion 
of  section  313  providing  for  appointment 
without-  examination  of  persons  who  bad  pre- 
viously served  for  alx  years  was  by  its  terms 
temporary  In  its  duration  and  applied  only 
to  those  officers  or  employ^  who  should  see 
fit  to  avail  themselves  of  it  within  30 
days  next  succeeding  the  appointment  of  tbe 
commission.  That  period  having  long  ago 
elapsed.  It  Is  inapplicable.  It  would  seem 
to  follow  logically  that  plaintiff,  having 
▼oluntarily  resigned  and  severed  hia  oflBdal 
relations  with  the  city  for  a  period  of  three 
years,  cannot  avail  himself  of  thla  temporaiy 
rule,  which  by  Its  own  terms  became  in- 
operative 30  days  after  the  appointment 
of  tbe  civil  service  -commission,  but  must 
come  In  asi  a  new  applicant  and  a  proba- 
tioner. 

[3]  Reference  is  made  In  the  brief  to  cei^ 
tain  rules  of  tbe  dvil  service  commission, 
but,  as  they  are  not  set  out  or  pleaded  in 
the  complaint,  and  are  not  brought  here  by 
a  bill  of  exceptions,  we  cannot  consider 
them.  Even  ordinances  of  dtles  most  be 
pleaded,  as  they  are  not  subjects  of  Judicial 
notice,  much  less  the  rules  of  a  subordinate 
branch  of  the  dty  government.  This  Tlew 
of  the  case  renders  a  consideration  of  the 
other  matters  urged  in  the  briefs  at  the 
respective  counsel  unnecessary. 

The  Judgment  la  affirmed. 

MOORS,  C  Jn  and  BURNBTT  and  HAR- 
RIS, JJ.,  concnr.    BBNSON,  J.,  not  sitting 
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79  Or.  498) 

JOOLITIMB  V.  PACIFIC  COAST  SATE  & 

vAui/r  woBKa* 

(Supreme  Court  of  Oregon.    Feb.  1,  1916.) 
L.  Mastkb  and  Skbvant  «=»6— Dura.tiok  of 

Employment— Indefinite  Hibing. 

As  a  tsenertil  rule,  an  indefinite  hiring  is 
;ireBnmed  to  be  a  hiring  at  will  in  the  absence 
>f  eyidence  of  custom  or  of  facts  and  circum- 
itancea  showing  a  contrary  intention  of  the 
;>artiea. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {  6;   Dec.  Dig.  <8=>8.] 

2.  Master  and  Servant  «=38— Ddbation  of 
ElMFLoncENT— Ratb   and    Mode    of    Pat- 

ICBNT. 

While  it  is  generally  held  that  a  hiring  at 
so  much  ^er  day,  week,  month,  or  year  raises  no 
presumption  that  the  hiring  was  for  such  a 
period,  yet  the  rate  and  mode  of  payment  are 
often  determinatiTe  of  the  period  of  service. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,   Cent   Dig.   H   S-10.  17;    Dec.   Dig. 

3.  Mastbb  akd  Sbbtant  €=>8— Ddbation  of 
Bmplotmknt— Evidence. 

It  is  competent  for  either  party  to  a  c<ni- 
tract  of  hiring  to  show  the  mutual  understand- 
ing of  the  parties  in  reference  to  the  duration 
of  the  employment 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  fS  &-10,  17;  Dec  Dig. 
4=»8.] 

4.  Mabteb  and  Skbvant  ®=»8— iJuBATroN  of 
ElMPLoncsNT— Indefinite  Hibino. 

Unless  the  understanding  of  the  parties  to 
A  contract  of  hiring  was  mutual  that  the  serv- 
ices were  to  ezt«id  for  a  fixed  and  definite  peri- 
od, it  is  an  indefinite  hiring,  and  is  determina- 
ble at  the  will  of  either  party. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  H  ^10,  17;  Dec.  Dig. 
*=>8.] 

6.  Masteb  and  Sebvant  €=>8— DrsATioN  or 
E]o>ix>Ti(ENT— Indefinite  Hibino. 
When  from-  a  contract  of  hiring  it  is  evi- 
dent that  it  was  the  understanding  of  the  par- 
ties that  the  time  was  to  extend  for  a  certain 
period,  their  understanding,  fairly  inferable  from 
the  contract,  will  controL 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  M  S-10,  17;  Dea  Dig. 
«=8.] 

6.  Master  and  Seb>vant  9=96— Dubation  of 

ElCPLOTIfENT— EiVIDBNCE. 

To  show  the  real  understanding  and  inten- 
tion of  the  parties  to  a  contract  of  hiring  re- 
specting its  duration,  all  the  facts  and  circum- 
stances surrounding  the  parties  and  the  trans- 
action may  be  shown,  as  t]iat  the  employ^  was 
to  the  knowledge  of  the  employer  seeking  a  per- 
manent position. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {  6;   Dec.  Dig.  <3=36.] 

7.  APPEAl  AND  Bbbob  «=»1010  —  Revibw  — 
QxTEsnona  of  Fact. 

Under  I>.  O.  Ia  f  159,  providing  that  the 
order  of  proceedings  on  a  trial  by  the  court  shall 
be  the  same  as  in  trials  by  jury,  and  that  the 
finding  of  the  court  upon  the  facts  shall  be 
deemra  a  verdict,  and  may  be  set  aside  in  the 
same  manner  and  for  the  same  reasons  as  far 
as  applicable,  the  findings  of  the  court  upon  the 
facts  in  an  action  at  law  tried  without  a  jury 
import  the  same  conclusiveness  as  a  verdict, 
and  will  not  be  disturbed  on  appeal  when  there 
is  any  evidence  to  sustain  them. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  gS  3979-3982,  40^;  Dec. 
IMg.  «=5l010.] 


8.  Masteb  and  Servant  €=>6— Dubation  of 
Emplotkent— Evidence. 

Flaintitf,  whose  family  consisted  of  a  wife 
and  six  children,  resided  in  Berkeley,  Cal., 
where  he  had  an  apparently  permanent  position 
as  superintendent  of  construction  for  a  safe 
company.  Defendant's  manager,  who  had  been 
associated  with  him  in  business  and  was  ac- 
quainted with  his  capabilities,  asked  him  to 
come  to  Portland  as  superintendent  of  defend- 
ant's 'safe  and  vault  works,  and  asked  him  to 
give  the  proposal  his  most  earnest  consideration, 
stating  tinat  he  knew  it  was  an  important  step 
for  a  man  with  a  home  and  family,  and  that  the 

glace  would  be  worth  $175  a  month  for  the 
rst  year,  $200  the  second  year,  and  that  be- 
yond that  would  be  entirely  dependent  upon  re- 
sults. Later  defendant  sn^itted  a  formal  pro- 
posal, stating  that  it  was  in  accordance  with 
the  manager's  personal  letter,  and  the  proposal 
was  accepted.  Held,  that  a  finding  that  the  em- 
ployment was  for  at  least  two  yean  was  war- 
ranted. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  f  6;  Dec.  Dig.  <3=>6.] 

9.  Cobfobationb  <&=>432— Officebs  and  Ex- 
PLOTfis—AiJTHOBiTT— Evidence. 

A  corporation's  manager  had  sole  charge  of 
its  plant  and  of  the  hiring  of  plaintiff  as  super- 
intendent of  the  plant  All  persons  interested 
in  the  matter  acquiesced  in  the  hiring  for  16 
months.  It  did  not  appear  that  the  by-laws  con- 
trolled the  manager's  authority  in  this  respect 
or  made  any  provision  relating  to  the  employ- 
ment of  services.  Held,  that  a  finding  that  the 
manager  had  authority  to  make  the  contract 
with  plaintiff  was  supported  by  evidence  and 
would  not  be  disturbed. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  H  1717,  1718, 1724,  172ft-1785, 1737, 
1743,  1762;  Dec.  Dig.  «=s>432.] 

Department  1.  Appeal  from  Circuit  Court, 
Multnomah  County ;  George  N.  Davis,  Judge. 

Action  by  R.  N.  DooUttle  against  the  Pa- 
cific Coast  Safe  &  Vault  Works.  Judgment 
for  plaintiff,  and  defendant  appeals.  Af- 
firmed. 

This  Is  an  action  for  damages  for  breach 
of  a  contract.  TIte  court  tried  the  cause 
without  a  Jury,  making  findings  of  fact  in 
favor  of  the  plaintiff.  From  a  Judgment  ren- 
dered thereon  for  $1,000,  defendant  appeals. 

Plaintiff  alleges  the  corporate  character  of 
defendant,  and.  In  effect,  that  prior  to  Sep- 
tember 1,  1911,  the  corporation  entered  Into 
a  contract  with  him  by  the  terms  of  which 
he  was  employed  to  act  as  general  superin- 
tendent of  its  plant  at  Portland,  Or.,  for  a 
period  of  two  years,  beginning  September  1, 
1911,  and  ending  September  1,  1913,  at  an 
agreed  compensation  of  $175  per  month  for 
the  first  year  and  $200  per  month  for  the  sec- 
ond year;  that  pursuant  to  the  contract  he 
entered  into  the  service  of  defendant  at  the 
time  set,  and  continued  therein  until  January 
1,  1913,  when,  without  reason  or  excuse,  and 
In  violation  of  the  contract,  defendant  dis- 
charged him  against  his  will. 

Defendant  admits  the  hiring  and  the  serv- 
ices, but  denies  that  plaintiff  was  employed 
for  two  years.  Upon  the  trial  it  developed 
that  the  contract  was  negotiated  by  means 
of  correspondence  between  the  parties  by 
letters  and  telegrams  continuing  over  more 
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than  a  month's  time.  In  July,  1911,  the 
plaintiff  resided  In  Berkeley,  Cal.,  and  was 
employed  as  superintendent  of  construction 
for  a  safe  comi)any  In  San  Francisco.  His 
family  consisted  of  a  wife  and  six  children, 
one  a  boy  of  19  who  worked  with  him.  On 
the  11th  of  that  month  the  manager  of  the 
defendant  company,  who  was  acquainted 
with  plaintiff's  capabilities,  wrote  to  him 
submitting  a  proposal  for  him  to  come  to 
Portland  and  enter  Into  the  services  of  de- 
fendant as  superintendent  of  its  safe  and 
vault  works,  describing  the  business,  in  which 
the  investment  was  approaching  $200,000, 
and  the  future  prospects  and  possibilities, 
and  stating: 

"Personally,  I  know  you  can  fill  the  bill. 
•    •    ♦    Now,  I  would  wish  you  to  give  this 

Sour  most  earnest  consideration,  as  I  know  it 
I  a  most  important  step  for  a  man  with  a  home 
and  a  family.    •    •    • " 

Towards  the  close  of  the  letter  the  follow- 
ing' statement  appeared: 

"The  place  would  be  worth  to  you  $175.00  per 
month  for  the  first  year,  $200.00  the  second 
year,  and  beyond  that  would  be  entirely  de- 
pendent upon  the  results." 

Plaintiff  answered  that  he  looked  with 
favor  upon  the  proposition.  On  July  22d  the 
company,  by  its  manager,  Mr.  H.  Austin 
Biddle,  wrote: 

"We  ♦  •  •  now  beg  to  submit  yon  formal 
proposal  for  your  services  in  accordance  with 
the  writer's  personal  letter  to  yon  of  the  11th 
Inst.,  and  with  the  understanding  that  same 
must  go  into  effect  not  later  than  Sept.  1,  1911." 

Plaintiff  accepted  the  propositioii  by  letter, 
and,  pursuant  to  the  arrangement  came  to 
Portland  and  took  up  the  duties  of  superin- 
tendent of  the  defendant  company's  plant  on 
September  1,  1911.  His  services  were  satis- 
factory. The  results  Improved.  He  contin- 
ued in  the  employment  for  16  months,  when, 
as  a  result  of  a  change  in  the  manage- 
ment of  the  plant,  he  was  discharged.  De- 
fendant contended  that  the  contract  of  em- 
ployment was  for  an  Indefinite  term,  and 
that  the  trial  court  should  have  found  as  a 
matter  of  law  that  the  writing  evidenced 
such  a  contract  The  company  also  claimed 
that  It  had  the  right  to  discharge  plaintiff 
at  any  time  at  its  pleasure. 

It  appears  from  the  evidence  that  at  the 
beginning  of  the  second  year  of  Doollttle's 
services,  at  his  suggestion,  the  manager  with- 
out any  question  increased  his  compensation 
to  $200  per  month  in  accordance  with  the 
agreement  contained  in  the  vrritlngs. 

C.  A.  Hart,  of  Portland  (Carey  &  Kerr,  of 
Portland,  on  the  brief),  for  appellant.  M.  H. 
Clark,  of  Portland  (Clark,  Skulason  &  Clark, 
of  Portland,  on  the  brief),  for  respondent 

BEAN,  J.  (after  stating  the  facts  as  above). 
[1-6]  As  a  general  rule  in  the  United  States, 
an  indefinite  hiring  is  presumed  to  be  a  hir- 
ing at  will,  in  the  absence  of  evidence  of  cub-' 
torn,  or  of  facts  and  circumstances  showing 
a  contrary  intention  on  the  part  of  the  par- 


ties. While  It  is  generally  held  tbat  Vu  be 
that  a  hiring  at  so  mudi  per  day,  veet. 
month,  or  year  raises  no  presiunptioB  t^ 
the  hiring  was  for  such  a  period,  but  coif  u 
the  rate  fixed  for  whatever  time  the  ptit; 
may  serve,  yet  the  rate  and  mode  of  pay- 
ment are  often  determinative  of  the  perioc 
of  service,  and  in  some  cases  it  faas  t>een  Ik^: 
that  they  do  raise  a  presumption  as  to  Cf 
period  of  service.  26  Cyc.  974.  It  is  comp^ 
tent  for  either  party  to  show  what  the  nfflts- 
al  understanding  of  the  parties  was  in  reft:- 
ence  to  the  matter  of  employment ;  bat,  m- 
less  their  understanding  was  mutual  tie* 
the  services  were  to  extend  for  a  fixed  iM 
definite  period,  it  is  an  indefinite  hiring,  u£ 
is  determinable  at  the  will  of  either  part;; 
but,  when  from  the  contract  Itself  it  is  et> 
dent  that  It  was  the  understanding  of  t^ 
parties  that  the  time  was  to  extend  for  a  ce 
tain  period,  their  understanding,  fairly  isla- 
able  from  the  contract  will  oontroL  : 
Wood's  Master  &  Servant,  |  136 ;  Barlow  t. 
Taylor  Mining  Co.,  29  Or.  132,  44  Pat  ^ 
Ohristensen  v.  Borax  Co.,  26  Or.  302,  3S  P»t 
127 ;  McKinney  v.  Statesman  Publishing  Co. 
34  Or.  509,  66  Pac.  651.  In  order  to  d»» 
what  the  real  understanding  and  Intentios  u.' 
the  parties  was,  all  the  facts  and  dtccc- 
stances  suivounding  the  parties  and  tb 
transaction  may  be  shown,  as  tbat  the  plsifr 
tiff  was  to  the  knowledge  of  the  defendii: 
seeking  permanent  positton,  and  any  facQ 
and  circumstances  that  tend  to  establish  tbe 
mutual  understanding.  Franklin  v.  Harr^i 
24  Mich.  U6 ;  Flsk  v.  Henarle,  13  Or.  1% 
9  Pac.  322 ;  Flegel  v,  DowUng,  64  Or.  40;  1£ 
Pac.  178,  136  Am.  St  Rep.  812,  19  Ann.  ftt 
1159;  26  Cyc.  969;  Nash  v.  Kreling  (CaL)  36 
Pac.  260. 

[7]  In  an  action  at  law  tried  by  the  ooin 
without  the  intervention  of  a  Jury  the  6a& 
ings  of  the  court  upon  the  facts  Import  thi 
same  conclusiveness  as  the  verdict  of  a  jaj. 
Section  169,  U  O.  h.  When  tbete  la  ts^ 
evidence  to  sustain  the  flndlngB,  they  vii- 
not  be  disturbed  on  appeaL  In  Kelly  v.  C^- 
thage  Wheel  Co.,  62  Ohio  St  598,  57  N.  E 
9S4,  the  contract  was  evidenced  by  corre- 
spondence; the  plaintiff  making  an  oSe 
which  was  accepted  by  the  defendant  Ii 
his  letter  the  plaintiff  says: 

"I  will  want  you  to  guarantee  me  $3,000  p? 
year,  a  proportion  of  this  amount  to  be  pt- 
me  each  day,  and  a  settlement  to  be  made  at  tJ» 
end  of  each  year,  and,  if  I  should  make  dor 
than  the  above  guaranty,  the  difference  be  p£i 
me  at  the  end  of  each  year,  when  settleiDait  is 
made." 

Upon  acceptance  of  this  offer  tbe  plaintiC 
entered  the  employ  of  the  defendant  on  Mv 
1,  1892,  and  continued  therein  until  Septe:c- 
ber  31,  1893,  when  he  was  discharged.  Ea^ 
Ing  been  paid  what  he  tiad  earned  up  to  tb 
time  of  his  discharge,  he  brought  suit  to  rr 
cover  damages  in  the  stun  of  $1,500  for  H-f 
six  months  following.  He  secured  a  vertki' 
for  the  full  amount,  which  was  sostained  <» 
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ippeal.    62  Ohio  St  at  page  610,  57  N.  B.  at 
>age  986,  the  court  says: 

"And  in  the  Interpretation  of  contracts  of 
:'hia  kind,  as  -well  as  of  all  others,  none  of  their 
irovisions  should  be  ignored  or  overlooked  that 
icrve  to  indicate  the  intention  of  the  parties." 

In  Da  Pont  v.  WaddeU,  178  Ted.  407,  101 
3.  C.  A.  336,  we  find  the  following  language: 

"It  is  true,  as  said  by  counsel  and  sustained 
by  authority,  that,  nothini;  more  appearing,  the 
language  used  by  the  parties  would  be  control- 
ling in  fixing  the  duration  of  the  relation  of 
employer  and  employ^.  We  must,  however, 
look  to  surrounding  circumstances,  the  rela- 
tions then  existing,  the  character  of  the  employ- 
ment, and  if,  after  doing  so,  the  meaning  of  the 
language  used  and  the  intention  of  the  parties  is 
doubtful,  or  capable  of  more  than  one  construc- 
tion, the  questiou  should  be  submitted  to  the 
jury." 

In  Chamberlain  v.  Detroit  Stove  Worka, 
108  Mich.  124,  61  N.  W.  632,  quoted  from  in 
the  Du   Pont  Case,  we  find  the  following: 

"What  the  relation  was  and  how  long  it  was 
to  continue  depended  upon  the  original  hiring, 
the  subsequent  relation,  the  nature  of  the  serv- 
ices performed,  and  the  mutual  understanding 
of  the  parties.  Aa  to  duration,  we  think  it  was 
competent  for  the  jury  to  determine  from  the 
evidence  that  the  hiring  was  annual,  and  not 
subject  to  revocation  or  change  by  the  board  of 
directors  or  the  president" 

[I]  In  the  present  case  the  trial  court,  act- 
ing in  the  capacity  of  a  Jury,  could  proper- 
ly take  Into  consideration  the  nature  of  the 
employment,  and  the  drcnmstances,  as  dis- 
closed by  the  correspondence,  which  tended 
to  show  that  at  the  time  he  was  employed  by 
the  defendant  he  bad  a  large  family  and 
was  residing  in  California.  He  had  a  posi- 
tion which  was  apparently  permanent.  The 
manager  of  the  defendant  company  had  been 
associated  with  him  In  the  business  there, 
and  was  satisfied  that  he  would  make  good. 
Both  parties  appear  to  have  been  negotiating 
with  a  view  to  making  arrangements  which 
were  contemplated  to  continue  for  a  consid- 
erable length  of  time.  The  statement  that, 
"The  place  would  be  worth  to  you  $176.00 
per  month  for  the  first  year,  $200.00  the  sec- 
ond year,"  under  all  the  circumstances, 
would  at  least  warrant  a  Jury  in  concluding 
that  the  employment  was  for  two  years ;  in 
other  words,  the  oontract  fixed  a  definite 
time. 

[9]  Defendant  takes  the  position  that  the 
manager  of  the  corporation  was  not  author- 
ized to  enter  into  this  contract  with  the 
plaintiff.  The  evidence  tended  to  show  that 
Mr.  Biddle  had  the  sole  charge  of  the  plant 
and  of  the  hiring  of  plaintiff,  and  that  all 
persons  lAiterested  in  the  matter  acquiesced 
in  the  arrangement  for  16  months.  It  Is  said 
in  Barman  on  Estoppel,  S  800: 

"No  man  can  adopt  that  part  of  a  transaction 
which  is  favorable  to  him,  and  reject  the  rest 
'  to  the  injury  of  tboae  from  whom  he  derived  the 
benefit" 

It  is  not  shown  that  the  by-laws  of  the 
corporation  controlled  the  authority  of  the 
manager  in  this  respect  or  made  any  pro- 


vision relating  to  the  employment  of  services. 
In  2  Thomp^n  on  Corporations,  {  1S80,  we 
find  the  rule:     • 

"The  power  of  the  general  manager,  acting 
within  the  strict  scope  or  the  apparent  scope  or 
the  corporate  business  aboat  which  and  over 
which  his  employment  extends,  is  practically 
unlimited  as  to  the  details  of  the  business.  In 
the  internal  management  of  the  corporate  busi- 
ness he  has  been  held  to  have  the  right  to  ex- 
ercise authority  in  the  following  instances:  To 
employ  clerks,  servants,  and  laborers  and  fix 
their  compensation;  •  •  *  to  employ  a  su- 
perintendent of  a  mine;  and  to  employ  a  fore- 
man in  a  paper  mill.    •    •    ♦  " 

Hie  evidence  tended  to  show  that  the  man- 
ager bad  authority  to  make  the  contract  In 
question,  and  the  court,  acting  as  a  Jury, 
having  BO  found,  the  findings  should  not  be 
disturbed. 

Finding  no  error  In  the  record,  the  Judg' 
ment  of  the  lower  court  is  affirmed. 

MOOKEl,  C.  J.,  and  McBBIDE  and  HAB- 
RIS,  J  J.,  concur. 

(79  Or.  333) 
CARLSON  et  aL  T.  O'CONNOR. 
(Supreme    Court   of   Oregon.     Feb.    1,   1916.) 

1.  Speoitic  Perfobuancx  ^=925  —  Riobt  to 
Relief. 

To  entitle  plaintiff  to  the  spedfic  perform- 
ance of  a  contract  to  sell  land,  it  is  necessary 
for  him  to  clearly  prove  a  valid  contract  be- 
tween himself  and  defendant 

[Ed.  Note. — For  other  cascfs,  see  Specific  Per- 
formance, Cent  Dig.  !g  56-58,  60;  Dec  Dig. 
<S=»25.] 

2.  Fbauds,  Statutb  of  i8=»158— Supticibnot 
OF  Evidence— AuTHOBiTT  of  Agents. 

Evidence  in  a  suit  for  the  specific  perform- 
ance of  a  contract  for  the  sale  of  land,  alleged 
to  have  been  made  by  defendant's  agent,  held 
insufficient  to  show  any  instrument  in  writing, 
subscribed  by  the  party  to  be  charged,  or  by  his 
lawful  agent  under  written  authority,  as  requir- 
ed by  L.  O.  L.  {  804. 

[Ed.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute of.  Cent  Dig.  {(  873-376;  Dec.  Dig.  <Ss> 
168.] 

Department  No.  1.  Appeal  from  Circuit 
Court,  Multnomah  County;  C.  U.  Ganten- 
bein.  Judge. 

Suit  by  Peter  Q.  Carlson  and  another 
against  M.  H.  O'Connor  for  the  specific  per- 
formance of  a  contract  to  sell  land.  Decree 
for  defendant,  and  plaintiffs  appeaL  Af- 
firmed. 

J.  B.  Bronaugh,  of  Portland  (Bronaugh  it 
Bronaqgh,  of  Portland,  on  the  brief),  for  ap- 
pellants. P.  H.  D'Arcy,  of  Salem,  and  C.  W. 
Fulton,  of  Portland  (Ridgway  &  Johnson, 
of  Portland,  on  the  brief),  for  respondent 

BEAN,  J.  It  appears  from  the  record  that 
a  tract  of  106  acres  of  land  on  the  outskirts 
of  Portland  was  advertised  to  be  sold  at  pub- 
lic sale  by  the  administrator  of  the  estate 
of  A.  6.  Ryan,  deceased.  On  March  16,  1914, 
the  plaintiffs  attended  the  sale  and  bid  for 
the  property.    The  highest  bid,  $16,000,  was 
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made  by  one  Patt  in  behalf  of  defendant, 
M.  H.  O'Connor.  Upon  looking  into  the  yal- 
ue  of  tbe  property,  plaintiffs  decided  that 
they  would  pay  more  for  it,  and  deposited 
the  required  amount  to  bring  about  a  resale, 
whidi  took  place  May  28,  1914.  The  plain- 
tiffs were  present  and  bid,  but  the  liighest 
offer  of  $24,000  was  made  by  H.  Blatt,  who 
was  representing  O'Connor.  When  the  sale 
was  over  the  plaintiffs  regretted  they  had 
not  offered  more  for  the  property,  and  finally 
decided  to  deposit  a  sufScient  amount  to 
bring  about  a  second  resale,  according  to 
the  statute,  and  |2,600  was  placed  with  the 
attorney  for  the  administrator  of  the  estate 
for  that  purpose.  During  this  time  Mrs. 
M.  P.  Long,  who  resided  in  New  York,  and 
had  a  general  power  of  attorneys  from  all 
the  heirs  of  A.  G.  Ryan,  deceased,  was  pres- 
ent in  Portland  and  was  represented  in  the 
matters  of  the  estate  proceedings  by  attoi^ 
neys  other  than  the  one  for  the  administra- 
tor. O'Connor  employed  Blatt  to  bid  for  him 
at  the  sale,  as  the  former  had  a  mortgage 
on  the  property,  and  agreed  to  pay  him  $100 
for  his.  services.  On  the  day  following  the 
second  sale,  Blatt  assigned  all  his  title  and 
interest  in  the  property  by  virtue  of  his  bid 
to  O'Connor,  and  authorized  the  administra- 
tor to  execute  a  deed  to  the  latter. 

A  few  days  after  the  plaintiffs  had  deposit- 
ed the  amount  of  money  necessary  to  bring 
about  a  second  resale,  Blatt  came  to  one  of 
them  and  told  him  that  if  they  would  take 
$1,000  and  withdraw  their  request  for  a  re- 
sale he  would  give  it,  or  if  they  would  give 
him  $1,000  he  would  transfer  bis  bid  to 
them.  Plaintiffs  told  Blatt  that  if  it  could 
be  done  legally  they  would  give  him  the 
$1,000  for  his  bid,  and  withdraw  their  re- 
quest for  a  resale,  t>ecause  in  that  way  they 
would  get  the  property  for  $26,000.  Plain- 
tiffs then  went  to  Mrs.  Long  and  her  attor- 
neys, and  explained  Blatt's  offer,  asking  if 
there  was  any  objection  to  their  accepting 
It.  One  of  her  attorneys  told  plaintiff  Kall- 
strom  that  it  was  a  dangerous  thing  to  do. 
In  settling  this  estate  Mrs.  Long  had  been 
detained  from  her  home  for  a  long  time,  and 
pressing  matters  required  her  presence  there. 
The  plaintiffs  bad  prevented  the  first  sale 
for  $16,000  from  being  confirmed,  and  had 
thus  saved  the  estate  $8,000,  and  Mrs.  Long 
and'  ber  attorneys  were  of  Che  opinion  that  if 
the  plaintiffs  did  not  want  to  carry  on  the  re- 
sale they  could  withdraw  from  it  Accord- 
ingly Mrs.  Long  and  her  counsel  consented 
that  the  money  deposited  by  plaintiffs  be 
returned  to  them.  After  he  had  noticed  the 
probate  Judge  of  the  proposition  made  by 
the  plaintiffs,  the  attorney  for  the  adminis- 
trator returned  the  deposit.  After  consulta- 
tion with  their  attorneys,  plaintiffs  entered 
into  a  contract  on  June  16,  1914,  with  H. 
Blatt  and  his  wife,  by  which  they  agreed  to 
pay  him  $1,000(  provided  be  would  secure 


I  them  a  good  title  to  said  land  at  $24,000, 
'  and  paid  him  $100  of  such  sum. 

At  that  time  plaintiffs  were  unaware  that 
Blatt  had  purchased  at  the  sale  for  O'Con- 
nor, or  that  he  had  already  made  an  assign- 
ment to  him  of  his  bid.  The  heirs  represents 
ed  by  Mrs.  Long  consented  that  the  sale 
should  be  confirmed  in  Blatt,  which  was 
done  about  June  18,  1914,  whereupon  the  ad- 
ministrator executed  a  deed  of  the  property 
to  O'Connor,  according  to  the  assignment 
made  by  Blatt  to  him.  When  plaintiffs  de- 
manded of  Blatt  that  he  deed  the  proiierty 
to  them  as  agreed,  he  told  them  that  be  bad 
been  cheated  out  of  it,  and  wanted  to  give 
them  back  the  $100  paid  him,  which  plain- 
tiffs refused  to  accept  Plaintiffs  tendered 
O'Connor  performance  of  their  part  of  the 
contract  entered  into  with  Blatt,  and  de- 
manded that  he  specifically  carry  oat  its 
terms.  Upon  his  refusal  so  to  do  this  suit 
was  instituted.  The  trial  court  held  that 
each  side  was  trying  to  take  advantage  of 
the  other,  and  that  both  were  trying  to  take 
advantage  of  the  estate,  and  that,  the  plain- 
tiffs not  having  come  into  court  with  dean 
hands,  the  parties  shonld  be  left  in  statu  qua 

[1,2]  Blatt's  conduct  in  the  transactian 
cannot  be  explained  from  any  rational  stand- 
point Neither  the  drcumstances  in  connec- 
tion with  the  transaction  nor  the  weight  of 
the  evidence  indicate  that  O'Connor  author- 
ized Blatt  to  make  any  sale  of  the  land.  On 
the  contrary,  they  refute  this.  Defendant 
seemed  acquainted  with  its  value.  Blatt 
appears  to  be  utterly  irresponsible.  Plain- 
tiffs knew  that  Blatt  had  not  yet  obtained  title 
to  the  land,  but  took  no  precaution  to  asow- 
tain  as  to  bis  reliability.  Whether  Blatt 
intended  to  obtain  the  $1,000  from  plaintiffs 
for  his  own  l)enefit  is  unnecessary  to  deter- 
mine. It  appears  that  he  did  not  Inform 
O'Connor  of  the  deal  with  the  plaintiffs  un- 
til defendant  requested  him  to  execute  a  deed 
of  the  real  property  to  him  which  was  pre- 
pared. Blatt  then  produced  from  his  pocket 
a  copy  of  the  contract  be  bad  executed  to 
the  plaintiffs,  whereupon  O'Connor  exdalned: 

"What  in did  you  dp  that  for?    Who 

told  you  to  do  that?" 

In  explaining  Blatt  asserts; 
"Why,  I  done  that  to  get  my  $100." 

He  said  that  nobody  in  particular  told  him 
to  do  sa  In  order  for  the  plaintUb  to  be 
granted  the  relief  asked.  It  is  necessary  far 
them  to  clearly  prove  a  valid,  binding  con- 
tract between  themselves  and  defendant 
Klne  V.  Turner,  27  Or.  366,  41  Pac.  664. 
From  a  careful  examination  and  consideia- 
tlon  of  all  the  evidence  we  find  that  they 
have  ftiUed  to  do  this.  SecUon  804,  U  O.  I^ 
provides: 

"No  estate  or  interest  in  real  property,  oUier 
than  a  lease  for  a  term  not  exceeding  one  Tear, 
nor  any  trust  or  power  concerning  such  proper- 
ty, can  be  created,  transferred,  or  declared  od»- 
erwise  than  by  operation  of  law.  or  Iqr  a  cmatf 
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ance  or  other  instrumeiit  In  writing,  subaeribed 
by  the  party  creating,  transferring,  or  dedaring 
the  eame,  or  by  hia  lawful  agent,  under  writ- 
ten aathority,  and  executed  with  such  formali- 
ties as  are  required  by  law." 

It  Is  contended  on  behalf  of  the  plaintiffs 
that  defendant  authorized  Blatt  to  make  the 
contract  with  plaintiffs  and  that  defendant 
is  estopped  from  denying  Blatt's  authority. 
The  only  basis  for  this  claim  must  have  its 
foundation  upon  the  testimony  and  state- 
ments of  Blatt  whidi  aire  wholly  unreliable. 

The  decree  of  the  lower  court  was  right, 
and  is  therefore  affirmed. 

MOORB,  C  J.,  and  McBRIDEl,  J.,  concur. 
HARRIS,  J.,  concurs  In  the  resnlt. 


<79  Or.  SS6) 

LOMBARD  T.  KISS. 
(Supreme  Court  of  Oregon.     Feb.  1,  1916.) 

1.  VXRDOB  ASH  PtTBCBASEB  4=33— OPTION  TO 
PUBOHASK  RXAL  ESTATZ— CORSTBUCTIOH. 

Plaintifra  option  to  purchase  real  estate 
for  whidi  he  paid  ^1,000,  provided  that  upon 
defendant  ▼endor'a  procuring  good  title  by  deed 
or  foreclosure  of  a  purchase  contract  putintiS 
should  make  the  additional  payment  on  the 
premises  of  $4,000  and  should  pay  the  balance 
of  the  purchase  price  in  certain  installments, 
including  the  assumption  of  a  prior  mortgage. 
Upon  payment  of  the  $4,000,  a  supplemental 
agreement  was  entered  into  whereby  plaintiff 
might  anticipate  the  contract  by  paving  for  any 
part  of  the  tract  which  he  should  specify  in 
writing,  at  stipulated  prices  per  acre  for  the 
different  kinds  of  land,  tor  which  defendant  was 
to  give  plaintiff  a  good  and  sufficient  deed. 
Beld,  that  the  agreement  was  a  unilateral  option 
under  which  plaintiff,  upon  complying  with  its 
terms,  was  entitled  to  a  deed  to  such  portion 
of  the  land  as  he  might  select,  free  from  such 
prior  mortgage. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent.  Dig.  (  S ;  Dec  Dig.  4=33.] 

2.  Vbrdob  aitd  Pubchabxb  ,)S=>112— OPTion 
TO    PuBCHASB    Land— Pabtiai.   ISxkbcisx— 

SUPFIXUKNTAI.  AOBaSMBNT  —  BbKACH  —  RX- 
BCI8SI0N. 

Where  plaintiff  orally  demanded  a  portion 
of  the  tract  under  the  terms  of  the  supplemental 
agreement,  but  did  not  specify  the  land  in  writ- 
ing, be  could  not  have  rescission  of  the  entire 
contract  on  the  ground  that  defendant  refused 
to  convey  free  from  the  prior  lien,  since,  having 
himself  failed  to  comply  with  the  terms  of  the 
agreement,  he  cannot  complain  of  defendant's 
default 

[Bd.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  {§  199,  200;  Dea  Dig. 
^s>112.] 

S.  Vkndob  and  Ptbchaseb  <S=s>  112  —  Option 
TO  PUBOHASE  Land  —  Uood  Titlb  —  Nkw 

HlOHWAT— iNCmCBBANCB— PuacUABK. 

Where  the  parcel  plaintiff  desired  to  pur- 
chase under  such  supplemental  agreement  was  a 
40-acre  tract  containing  a  dwelling  which  plain- 
tiff desired  for  a  summer  residence,  the  location 
of  a  new  highway  through  the  tract  within  50 
feet  of  the  dwelling  after  the  option  contract 
had  been  made  and  partially  carried  out  by 
plaintiff's  $4,000  payment  entitled  plaintiff  to 
a  rescission  of  the  contract  since  the  establish- 
ment of  the  highway  unknown  to  the  parties, 
which  rendered  the  premises  unsuitable  for  the 


purposes  intended  by  plaintifC,  was  an  ineom- 
brance  breaching  defendant's  agreement 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  H  199,  200;  Dea  Dig. 
«s>112.] 

In  Banc.  Appeal  from  Circuit  Coort, 
Washington  County;    J.  A  Eakin,  Judge. 

Action  by  B.  M.  Lombard  against  M.  B. 
Kies,  receiver  of  the  Commercial  Bank  of 
Vancouver,  Wash.,  to  rescind  a  contract  of 
purchase  of  land.  From  a  decree  for  plain- 
tiff, defendant  appeals.    Modified. 

On  June  28,  1912,  M.  B.  Kles,  as  receiver 
of  the  Commercial  Bank  of  Vancouver,  gave 
to  F.  C.  Malpas  an  option  to  purchase  a  tract 
of  476  acres  of  farm  land,  the  option,  (omit* 
ting  the  description  of  the  land)  reading  as 
follows: 

"Enow  all  men  by  these  presents  that  M.  B. 
Kles,  as  receiver  of  the  commercial  Bank  of 
Vancouver,  hereinafter  called  party  of  the  first 
part,  for  and  in  consideration  of  the  sum  of  one 
thousand  dollars  ($1,000)  to  him  in  hand  paid, 
does  hereby  bargain,  give,  and  grant  to  F.  C. 
Malpas,  hereinafter  called  party  of  the  second 
part  for  the  period  hereinafter  provided,  the 
sole,  exclusive,  and  irrevocable  right  and  priv- 
ilege of  purchasing  that  certain  described  tract 
or  parcel  of  land,  mtuate  in  the  county  of  Wash- 
ington, state  of  Oregon,  to  wit,  •  •  •  upon 
the  terms  and  at  the  price  hereinafter  provided. 
It  is  understood  between  the  parties  hereto  that 
the  party  of  the  first  part  has  instituted  a  pro- 
ceeding* in  foreclosure  against  Paul  H.  Reimers 
and  Grace  Reimers,  his  wife,  and  B.  M.  Lom- 
bard and  Carolibe  S.  Lombard,  his  wife,  for  the 
forecloTure  of  a  certain  contract  of  purchase 
covering  the  above-described  premises,  made  and 
entered  into  between  the  party  of  the  first  part 
and  said  Paul  H.  Reimers  and  Grace  Reimers, 
his  wife,  on-  March  16,  1911,  which  foreclosure 
suit  is  pending  in  the  circuit  court  of  Oregon 
for  Washington  county.  The  party  of  the  first 
part  agrees  to  carry  on  and  prosecute  said  pro- 
ceeding to  a  successful  final  determination  and 
to  procure  title  to  all  of  said  described  prem- 
ises in  himself  free  from  the  claims  of  any  and 
all  of  said  defendants.  In  case  the  party  of 
the  first  part  shall  procure  a  deed  to  sud  prem- 
ises he  shall  immediately  notify  party  of  the 
second  part  thereof  in  writing,  and  the  party 
of  the  second  part  shall,  withm  16  days  after 
such  notification,  make  an  additional  payment 
upon  said  premises  in  the  sum  of  $4,000.  and 
shall  pay  &e  balance  of  the  purchase  price  of 
said  premises  as  follows :  One-third  thereof  one 
year  from  the  date  of  acquiring  deed;  one- 
third  thereof  one  year  later;  one-third  thereof 
one  year  thereafter:  Provided,  however,  that 
the  payment  falling  due  in  the  year  in  which  it 
becomes  necessary  to  pay  Balfour,  Guthrie  & 
Co.'s  mortgage  shall  not-  be  then  made,  but  shall 
be  made  one  year  after  the  date  of  the  last  pay- 
ment as  above  provided:  Provided  said  mort- 
gage is  paid  by  the  party  of  the  second  part 
when  doe.  In  case  deed  is  not  procured,  but 
the  party  of  the  first  part  procures  title  in  said 
foreclosure  proceedings  by  strict  foreclosure,  he 
shall  give  notice  in  writing  to  the  party  of  the 
second  pert  of  the  fact  ot  procuring  title,  and 
the  said  payment  of  $4,0(X)  shall  be  made  with- 
in fifteen  days  thereafter,  and  subsequent  pay- 
ments shall  be  made  thereafter  as  above  pro- 
vided. The  total  purchase  price  shall  be  the 
amount  which  shall  be  decreed  in  said  foreclo- 
sure proceeding  to  be  due  the  plaintiff  against 
the  defendants,  Paul  H.  Reimers  and  Grace 
Reimers,  induing  costs,  disbursements,  and  in- 
terest   and    attorney's    fees,    and    the    further 


CsaFor  other  cues  see  same  topic  and  KB7-NUMBBR  In  all  Key-Numbered  Digests  and  Indsxu 


Digitized  by 


Lnoogie 


758 


154  PACIFIO  REPORTER 


(Or. 


amount  of  $16,320.00,  with  interest  thereon  at 
the  rate  of  6  per  cent,  per  annnm  from  and 
after  May  1,  1912,  and  the  assumption  by  the 
party  of  the  second  part  of  the  certain  mort- 
gage for  $7,000  in  favor  of  Balfour,  Guthrie  & 
Co.,  now  a  first  lien  upon  said  premises.  It  is 
farther  understood  that  the  payment  of  $1,000 
herein  acknowledged  shall  apply  as  part  of  said 
purchase  price  in  case  all  of  the  purchase  price 
shall  be  paid  by  the  party  of  the  second  part. 
In  the  event  that  the  party  of  the  first  part 
shall  be  unable  to  carry  out  this  agreement  or 
shall  for  any  reason  fail  to  carry  out  the  same, 
'  the  party  of  the  second  part  shall,  at  his  option, 
be  entitled  on  demand  to  the  return  of  said 
sum  of  $1,000  to  be  paid  to  him  by  the  party 
of  the  first  part,  but  the  party  of  the  first  part 
shall  not  be  bound  to  complete  the  terms  of  this 
contract  in  case  said  property  is  redeemed  with- 
in the  time  limited  by  law.  It  is  understood 
and  agreed  that  the  option  herein  granted  shall 
exist  in  favor  of  the  party  of  the  second  part 
until  the  expiration  of  15  days  after  written  no- 
tice by  party  of  the  first  part  to  par^  of  the 
second  part  of  the  deed  or  obtaining  of  title  by 
decree  of  strict  foreclosure,  as  above  provided. 
It  is  further  understood  and  agreed  that  the 
agreements  herein  contained  shall  bind  the  heirs, 
assigns,  personal  representatives,  and  successors 
of  both  of  the  parties  hereto." 

On  December  4,  1912,  M.  A.  Zollinger,  hav- 
ing taken  an  assignment  of  the  option  from 
Malpas,  paid  $4,000  thereon,  and  took  from 
Kiea  a  receipt  and  supplemental  contract 
reading  thus: 

"Portland,  Oregon,  December  4, 1912.  The  un- 
dersigned, M.  B.  KJes,  receiver  of  the  Oommer- 
cial  Bank  of  Vancouver,  Washington,  hereby  ac- 
knowledges receipt  from  M.  A.  Zollinger  of  the 
sum  of  four  thousand  dollars  ($4,000)  paid  to 
said  receiver  in  accordance  with  the  terms  of  the 
certain  option  and  written  agreement  dated 
June  28,  1912,  between  the  undersigned  and  F. 
C.  Malpas,  covering  a  certain  tract  of  land  in 
the  counties  of  Washington  and  Yamhill,  in 
the  state  of  Oregon,  known  as  the  'Aldrich 
place,'  which  .option  and  agreement  has  been 
assigned  to  the  said  M.  A.  Zollinger  by  the 
said  F.  C.  Malpas,  said  payment  being  made  in 
the  manner  following:  $3,666.35  thereof  in 
cash,  and  $333.65  thereof  by  receipt  of  B.  M. 
IxMnbatd  for  costs,  expenses,  disbursements,  and 
attorney  fees  advanced  by  the  said  B,  M.  Liom- 
bard  on  behalf  of  said  M.  B.  Kies,  receiver, 
in  the  foreclosure  suit  of  said  M.  B.  Kies,  re- 
ceiver, V.  Paul  H.  Reimers  et  eCL;  and  where- 
as, by  the  terms  of  said  option  it  is  agreed  that 
the  said  receiver  shall  prosecute  said  suit  to  a 
successful  final  determination  and  to  procure 
title  to  all  of  said  premises  in  himself  free 
from  the  claims  of  any  and  all  of  the  defend- 
ant therein,  and  the  right  of  the  defendants 
to  appeal  from  the  decree  rendered  in  said  suit 
ikas  not  expired:  It  is  further  agreed  and  under- 
stood between  said  receiver  and  said  M.  A.  Zol- 
linger that  in  case  an  appeal  shall  be  perfected 
in  said  suit,  the  said  receiver  shall  and  will, 
upon  the  request  of  the  said  M.  A.  Zollinger  or 
bis  assigns,  return  to  the  said  M.  A.  Zollinger 
the  amount  paid  upon  said  premises,  to  wit,  the 
sum  of  five  thousand  ($5,000.00)  dollars,  except- 
ing said  sum  of  $333.65.  In  consideration  of 
the  premises  and  of  the  payment  at  this  time  of 
the  amounts  above  specified,  and  in  considera- 
tion of  payment  of  one  dollar  to  said  receiver 
by  said  M.  A.  Zollinger,  receipt  of  which  sum 
is  hereby  acknowledged,  said  receiver  further 
agrees  that  said  M.  A.  Zollinger,  his  heirs  and 
assigns,  shall  have  the  right  and  privilege  of 
paying  upon  the  said  contract  dated  June  28, 
1912,  any  sum  or  sums  he  may  desire  at  any 
time  or  times  before  the  maturity  thereof,  and 
upon  such  payment  being  made  he  shall  be  enti- 


tled to  a  good  and  sufficient  deed  of  this  receiv- 
er conveying  such  portion  of  the  premises  as  he 
shall  in  writing  specify  upon  payment,  as  fcd- 
lows:  For  undeared  land  upon  said  premises 
$50.00  per  acre;  for  cleared  land  $80.00  per 
acre,  except  for  the  governmental  subdivision 
of  forty  (40)  acres  upon  which  the  dwelling 
house  stands,  which  shall  be  conveyed,  as  afore- 
said, upon  tiie  payment  of  $120.00  per  acre. 
And  whereas,  the  said  option  provides  that  the 
total  price  of  said  premises  shall  be  the  amount 
decreed  in  certain  foreclosure  proceedings,  pins 
an  additional  amount  therein  spnidfied,  and  the 
amount  decreed  to  be  due  plaintiff,  M.  B.  Kies, 
as  receiver  in  said  foreclosure  proceedings,  by 
oversight  and  omission  failed  to  include  the 
sum  of  $325.00,  with  interest  thereon  at  the 
rate  of  6  per  cent  per  annum  from  and  after 
May  15,  1912,  it  is  understood  that  said  last- 
named  sum  shall,  for  the  purpose  of  said  option, 
be  added  to  the  amount  of  the  decree  actually 
rendered  in  favor  of  the  plaintiff  in  said  fore- 
closure proceedings,  and  the  consideration  or 
purchase  price  of  said  premises  shall  b*  in- 
creased in  said  sum." 

Subsequently  Zollinger  assigned  the  con- 
tracts to  plaintiff,  who,  being  desiroos  of  mak- 
ing full  payment  for  the  40-acre  tract  upon 
which  the  house  stood.  In  accordance  with 
the  terms  of  the  supplemental  contract  above 
set  out,  made  a  proposition  to  defendant 
though  not  in  vrrlting,  to  pay  theiefor  as  pro- 
vided in  the  event  that  be  could  have  the 
tract  released  from  the  Hen  of  the  Balfour, 
Guthrie  &  Co.  mortgage  The  parties  were 
not  able  to  secure  a  release  from  the  mort- 
gagors without  the  payment  of  the  entire 
mortgage  debt,  and,  as  the  defendant  was 
unable  or  unwilling  to  do  this,  the  deed  to 
the  40-acre  tract  was  never  executed. 

On  April  5,  1912,  after  the  necessary  pre- 
liminaries had  been  observed  the  county 
court  of  Washington  county  made  and  enter- 
ed an  order  establishing  a  county  road  whidi, 
according  to  the  survey,  would  run  practi- 
cally through  the  dooryard  and  within  iSO 
feet  of  the  dwelling  house  on  the  40-acre 
tract  above  mentioned.  Nether  plalntUf  nor 
defendant  had  any  actual  knowledge  of  the 
establishment  of  such  highway  until  a  f6w 
days  before  the  commencement  of  this  suit, 
at  which  time  they  together  visited  the  prenh 
Ises,  and  found  the  county's  employes  busily 
engaged  In  grading  the  road  through  the 
property.  Shortly  thereafter  plalntifl  be- 
gan this  suit  to  rescind  the  contract  and 
recover  the  payments  made  thereon,  alleg- 
ing two  breaches  thereof:  (1)  The  refus- 
al of  defendant  to  convey  the  4(X-acre  tract 
fr^  from  the  incumbrance  of  the  BaUonr, 
Guthrie  &  Ca  mortgage;  and  (2)  the  es- 
tablishing of  the  public  road  so  near  the 
dwelling  house  as  to  render  the  premises  un- 
fit for  the  purpose  for  wlilch  he  was  purchas- 
ing It,  that  is,  for  a  suburban  home  for  bis 
family,  and  that  therefore  the  defendant 
will  be  permanently  prevented  from  giving 
him  a  good  conveyance  free  from  Incum- 
brance. Defendant,  answering,  denies  the 
alleged  breaches  of  the  contract,  and  by  af- 
firmative answer  seeks  a  strict  foreclosure  of 
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the  same.    From  a  decree  In  favor  of  plain- 
tiff, defendant  appeals. 

Kollock  &  Zollinger,  of  Portland,  for  ap- 
pellant Flegel,  Reynolds  &  Flegel  and  H. 
L.  Parcel,  all  of  Vancouver,  Wash.,  for  re- 
spondent 

BENSON,  J.  (after  stating  the  facts  as 
above).  The  entire  problem  in  this  case  Is 
based  npon  the  question  as  to  whether  or  not 
there  have  been  such  breaches  of  the  con- 
tract as  to  entitle  plaintiff  to  rescind. 

[1, 2]  It  is  obvious  from  an  examination  of 
the  writing  that  the  agreement  is  nothing 
more  or  less  than  a  unilateral  option  to  buy 
in  which  the  vendee  may  or  may  not  at  his 
own  pleasure  make  the  payments  specified 
therein.  Scott  v.  Merrill's  Estate,  74  Or. 
568,  146  Pac.  99,  and  cases  there  cited.  He 
did  not  assume  the  Balfour,  Guthrie  &  Co. 
mortgage;  for  the  time  had  not  arrived 
when  he  would  be  called  to  elect  as  to  its 
assumption.  Reading  the  supplemental  con- 
tract in  the  light  of  this  conclusion,  it  fol- 
lows that  If  the  plaintiff  complied  with  the 
terms  thereof  in  seeking  a  de^  to  the  40-acre 
tract,  he  was  entitled  to  a  good  and  sufficient 
deed  free  from  the  incumbrance  of  the  mort- 
gaga  However,  it  is  conceded  that  plaintiff 
never  specified  in  writing  the  land  that  he 
desired  to  have  conveyed,  and  therefore,  hav- 
ing failed  to  comply  with  the  terms  of  the 
contract  himself,  he  is  in  no  position  to  com- 
plain of  a  default  upon  the  part  of  bis  ad- 
versary. 

[3]  Plaintiff's  second  contention  presents 
greater  difficulty.  There  is  much  diversity 
of  opinion  in  the  authorities  as  to  whether 
or  not  a  public  highway  is  such  an  incum- 
brance as  to  constitute  a  breach  of  the  cov- 
enants in  a  conveyance.  Many  of  those 
which  agree  npon  the  main  point  differ  wide- 
ly as  to  the  reasons  which  lead  to  the  com- 
mon conclusion.  These  authorities  are  quite 
fully  collated  in  Sandum  v.  Johnson,  122 
Minn.  368,  142  N.  W.  878,  48  I*  B.  A.  (N.  S.) 
619,  Ann.  Cas.  1914D,  1007,  and  in  that  opin- 
ion the  result  is  stated  in  this  language: 

"While  the  decisions  are  confiictiiig,  the  clear 
weight  of  both  argument  and  authority  is  that 
the  existence  of  a  known  rural  highway  does  not 
constitute  a  breach  of  the  usual  covenants  in  a 
deed  conveying  agricultural  land." 

This  court  has  held  that  the  existence  of 
an  open,  notorious,  and  visible  incumbrance 
upon  land  contracted  to  be  conveyed,  such 
as  a  railroad  in  operation,  is  not  an  incum- 
brance which  renders  the  owner's  title  un- 
ma^etable  and  assigns  as  the  reason  for  so 
holding  that  it  is  presumed  that  in  fixing  the 
purchase  price  the  existence  of  the  incum- 
brance was  taken  into  consideration.  Bar- 
num  V.  Lockhart,  75  Or.  528,  146  Pac.  975; 
Wetherby  v.  Griswold,  76  Or.  468,  147  Pac. 
388.  The  Inevitable  logic  of  this  deduction 
is  that,  if  the  establishment  of  the  highway 
is  unknown  to  the  contracting  parties,  the 


question  of  its  effecTupon  the  agreement  de- 
pends upon  the  facts  of  the  individual  case, 
especially  in  a  suit  to  rescind;  for,  if  the 
prospective  highway  renders  the  premises 
unsuitable  for  the  purposes  Intended  by  the 
vendee,  the  discovery  thereof  presents  a  con- 
dition which  was  not  in  the  contemplation  of 
the  parties,  and  the  vendee  ought  not  to  be 
compelled  to  purchase  something  different 
from  that  for  which  be  bargained.  In  the 
case  at  bar  the  land  was  about  25  miles 
from  Portland  where  plaintiff  resided.  He 
was  purchasing  the  land  for  the  special  pur- 
pose of  making  the  40-acre  tract  a  summer 
home  for  his  family.  The  possibility  of  hav- 
ing a  dusty  country  road  within  50  feet  of 
his  dwelling  house,  rendering  habitation 
therein  disagreeable  and  the  passing  of  au- 
tomobiles and  other  vehicles  so  near  his  home 
bringing  added  dangers  into  the  lives  of  his 
children,  presents  a  condition  not  contem- 
plated at  the  time  of  entering  into  the  op- 
tion agreement  and  entitled  him,  we  think, 
to  a  decree  of  rescission.  A  decree  will  there- 
fore be  entered  here  annulling  the  contract, 
and  a  Judgment  in  favor  of  plaintiff  as  pray- 
ed for  in  his  complaint,  except  that  the  taxes 
paid  by  him  should  be  offset  by  his  occupa- 
tion of  the  premises  from  December  4,  1913, 
and  that  the  moneys  expended  b^  him  in 
putting  in  a  crop  should  be  eliminated,  shace, 
so  far  as  the  record  discloses,  he  harvested 
and  derived  all  the  benefits  from  such  crop. 
It  appears  from  the  record  that  pending  liti- 
gation the  property  was  leased  for  the  crop 
season  of  1914,  at  a  rental  of  $350,  of  whiCh 
$175  was  deposited  in  court  with  the  lease,  by 
agreement  of  the  parties,  to  abide  the  de- 
cision of  the  court.  This  money  and  the 
lease  are  to  be  withdrawn  by  the  defendant, 
who  will  be  given  four  months  from  the  en- 
try of  the  mandate  herein  in  the  lower  court 
in  which  to  pay  the  sums  so  adjudged  to  be 
paid,  and  plaintiff  decreed  to  have  a  lien  np- 
on the  premijaes  for  such  payment. 

EAKIN,  J.,  took  no  part  in  the  considera- 
tion of  this  case. 

(80  Or.  1«) 
SARGENT,    Superinteadent  of   Banks,   v. 
AMERICAN  BANK  &  TRUST  CO. 
OF  PORTLAND  et  aL 

(Supreme  Court  of  Oregon.    Feb.  1,  1916.) 
1.  Bakks  and  Banking  4=949— Leqai.  Ga- 

PAOITT   TO    SUI!— tllABILITT   OF  STOCEHOLD- 
BB8— CONVEBSION. 

Under  L.  O.  L.  g  4586,  as  amended  by 
Laws  1911,  p.  244,  providing  that  the  superin- 
tendent of  banks  may  liquidate  the  affairs  and 
administer  the  assets  of  a  bank  of  which  he  has 
talcen  charge,  and  do  whatever  is  necessary  to 
preserve  its  assets  and  business,  and  enforce 
the  individual  Uability  of  stockholders,  the  su- 
perintendent of  banks  representing  primarily 
the  creditors  and  depositors  of  the  bank  had 
legal  capacity  to  sue  defendant  for  the  value  of 
stock  transferred  to  him  in  consideration  of  a 
conveyance   of  realty   to  which   bis  title  was 
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pracdcally  worthless,  and  for  tbe  valne  of  other 
stock  alleged  to  have  been  wrongfally  converted 
by  him  to  his  own  use. 

[Bid.  Note.— For  other  caseo,  see  Banks  and 
Banking,  Cent  Dig.  {§  71-81^,  613,  584,635; 
Dec.  Dig.  «=>49.] 

2.  Banks  and  Bankino  «=»49— Actioit  bt 
superintendent  of  banks  —  dsfensb  — 
Fbaudttlbnt  and  Unauthobized  Acts  or 
Bane. 

In  a  anlt  br  the  saperintendent  of  banks 
against  a  stodcholder  of  an  insolvent  bank  for 
the  value  of  stock  converted  by  him  to  his  own 
Qse,  and  also  stock  transferred  to  him  in  con- 
sideration of  a  worthless  title  to  realty,  fraudu- 
lent and  unauthorized  acts  of  the  bank  are  not 
available  as  a  defense. 

[Ed.  Note. — For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  !{  71-«1%,  513,  534,  535; 
Dec.  Dig.  «=»49.] 

8.  Banks  and  Bankino  «=»39— Stock— Pitb- 
CBA8B  BT  Bank— Vauditt. 

Under  li.  O.  L.  S  4668,  forbidding  a  bank 
to  bay  its  own  stock  except  under  circumstances 
not  existing  when  the  stock  in  question  was 
surrendered,  an  attempted  surrender  of  bank 
stock  by  a  subscriber  who  had  given  worthless 
assets  ot  another  bank  in  exchange  therefor,  was 
void,  and  did  not  vest  the  bank  with  ownership 
of  the  stock  surrendered  or  give  it  a  right  to  re- 
issue same. 

[Ed.  Note.— For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  {{  44-48;  Dee.  Dig.  «=> 
39.] 

4.  Barks  akv  BAitKina  4=>47— Ikboltxhot 

— Stjbscbibkb— LiA  biutt. 

In  a  suit  by  the  superintendent  ot  banks 
to  recover  from  a  stockholder  of  an  insolvent 
bank  the  value  of  sfax^  for  which  he  had  giv«n 
a  practically  worthless  title  to  realty,  tJie  fact, 
if  it  were  a  fact,  that  the  stock  was  some  which 
had  been  unlawfully  bought  in  by  the  bank  and 
reissued  to  defendant,  did  not  render  him  any 
tbe  less  a  subscriber  liabl*  for  whatever  be  had 
not  paid  on  the  stock. 

[Fd.  Note. — For  other  cases,  see  Banks  and 
Banking.  Cent  Dig.  {(  82,  04-68,  841;  Dec. 
Dig.  «=»47.) 

6.  Banks  and  Banking  9=»40— Insoltenct 
— Acnoir.BT  Sufsbintsndbnt  ot  Banks— 
DKnifSB. 

In  a  suit  by  the  superintendent  of  banks 
ft>r  tbe  value  of  stock  for  which  defendant  had 
civem  practically  worthless  property,  it  was  no 
defense  that  defendant  had  caused  part  of  the 
stock  to  be  issued  to  a  third  person. 

[Ed.  Note. — For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  H  71-^1^,  513,  634,  636; 
Dec.  Dig.  «=s>49.] 

9.  Banks  and  Banking  9=»49— Inbolvbnct 
— Sdit  by  Sufxbintbndent  of  Banks— De- 

IBNtSE. 

Where  in  a  suit  by  the  superintendent  of 
banks  for  the  value  of  stock  for  which  defendant 
had  given  a  practically  worthless  title  to  realty, 
it  appeared  that  the  transaction  was  a  fraud 
on  the  bank,  its  stockholders  and  creditors,  and 
that  for  several  montlis  after  it  took  place,  de- 
fendant acted  as  president  of  the  bank,  and  held 
it  out  to  the  publia  as  being  solvent,  he  could 
i.ot  be  heard  to  say  by  way  of  defense  that  the 
tank  stock  was  as  worthless  as  his  title  to  the 
realty. 

[Ed.  Note.— For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  tS  71-81)^,  613,  634,  635; 
Dec.  Dig.  «=>49.] 

7.  Banks  and  Banking  «3>89  —  Sale  of 
Bank  Stock— Dutt  of  Subscbobeb. 

A  subscriber  to  the  stock  of  a  bank  must 
exercise  the  utmost  good  faith  to  see  that  what 


he  gives  in  exchange  Is  equal  to  the  par  vain* 
of  the  stock. 

[Ed.  Note. — ^For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  8(  44-48;  Dec  Dig.  «s> 
89.] 

8.  Banks  and  Banking  «=s>39  —  Sau  o» 
Stock— Patmknt  in  Realtt. 

Under  L.  O.  L.  {  4671,  prohibiting  banks 
from  purchasing  realty  except  such  as  is  neces- 
sary for  the  location  of  its  business,  indnfing 
other  premises  in  the  same  building  to  rent  for 
income  not  exceeding  in  cost  50  per  cent  ol  its 
paid-in  capital,  surplus,  and  undivided  profite, 
and  such  as  shall  be  conveyed  to  it  in  satisfacv 
tion  of  debts  previously  contracted,  or  as  shall 
be  purchased  by  it  for  its  protection  at  judicial 
sales,  an  attempted  payment  for  bank  stock  in 
realty,  not  within  the  exceptions  of  the  stat- 
ute, was  unauthorized  and  amounted  to  no  pay- 
ment at  all,  except  to  the  extent  that  the  pro- 
ceeds of  tbe  attempted  payment  went  to  swell 
the  bank's  assets. 

[Ed.  Note.— For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  (|  44-48;  Dec  Dig.  «=» 
39.] 

9.  Banks  and  Banking  «s>49— Insoi.tknct 

—Suit  fob  Value  of  Stock— Dkfxnsx. 
In  a  suit  in  equity  by  the  superintendent 
of  banks  for  the  value  of  bank  stock  bought  br 
defendant  defendant  could  not  be  beard  to  say 
by  way  of  defense  that  he  had  given  certain 
property  in  ^change  for  the  stock,  where  it  ap- 
peared that  after  becoming  president  of  th* 
bank  he  removed  such  property  from  the  bank's 
assets  and  converted  it  to  his  own  use. 

[Ed.  Note.— For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  {{  71-SlVi,  613,  834.  535; 
Dec  Dig.  «=»49.] 

10.  Banks  and  Banking  4=»39— liiABXurr 
OF  Stookholdebs— Rkucask— VAUDmr. 

Where  a  pnrdiaser  of  bank  stock  gave  ia 
exdiange  therefor  practically  worthless  prop- 
erty, a  release,  executed  in  the  name  of  the  bank 
and  signed  by  its  managsr  and  cashier,  of  all 
claims  against  such  purchaser,  was  ineffectiTc^ 
where  it  was  executed  without  authority  of  th« 
board  of  directors  or  of  the  stocUioldera. 

[Ed.  Note.— For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  SS  44-48;  Dec  Dig.  «=> 
39.] 

11.  Banks  and  Bankii^g  4=s>48— Insolvknct 
—Suit  bt  Sdfebintendent  of  Banks — De- 
fense. 

An  indemnity  agreement  purporting  to  be  a 
sale  of  bank  stock  to  another  by  aefoidant,  who 
had  pnrdiased  same  giving  practically  worthless 
proper^  therefor,  was  unavailable  to  protect 
defendant  from  liability  for  the  valne  of  stock 
in  a  suit  by  the  superintendent  of  banks,  where 
it  appeared  that  the  transaction  was  in  fact  a 
retransfer  of  the  stock  to  the  bahk  and  a  met« 
subterfuge  to  circumvent  the  law  whi(^  prohib- 
its a  bank  from  purchasing  its  own  stock,  and 
was  adopted  to  oiable  defendant  to  escape  lia- 
biUty. 

[Ed.  Note.— For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  11  68,  70;  Dec  Dig.  «=> 
48.] 

12.  Banks  and  Banking  lO-.iftO  CoNvmtsioiT 
OF  Bank  Stock  —  Restoration— Right  of 
Recovebt. 

Whwe,  in  a  suit  brought  by  the  superin- 
tendent of  bonks  in  the  interest  of  creditors  and 
innocent  stockholders  of  an  insolvent  b«tnk  for 
the  unlawful  appropriation  of  bank  stodc  wUch 
defendant,  while  preddent  of  the  bank,  unlaw- 
fully and  without  consmt  of  the  directors,  caus- 
ed to  be  issued  to  himself  and  for  whidi  he  paid 
nothing,  it  appeared  that  defendant  had  restored 
the  equivalent  of  that  which  he  had  thus  un- 
lawfully retained,  and  that  the  bank  had  lost 
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nothing  by  the  transactioii,  plaintiff  was  not 
entitled  to  recover  for  anch  conversion. 

[Ed.  Note.— For  other  cases,  see  Banks  and 
Banking,  Cent.  Dig.  »  71-81^.  613,  534,  S35; 
Dec.  Dig.  «=>48.] 

IS.  Baitks  and  BARKine  4s>49— In80I.vkhot 

—  SlTFEBIRTEtTDKIf T    OF   BaKKS  —  JUBISDIO- 

TION  iw  Equitt. 

That  the  htxAa  of  an  insolvent  bank  show- 
ed on  their  face  a  regular  purchase  and  issne 
of  bank  stock  to  defendant  and  a  payment  cred- 
it of  the  reasonable  value  thereof  in  realty  and 
stock  of  another  company,  when  in  fact  such 
realty  and  stock  were  worthless  and  such  credit 
fraudolent,  and  that  defendant  had  obtained  an 
apparenti^  regular  release  of  liability  signed 
by  the  omcers  of  the  bank,  when  in  fact  the  re- 
lease was  unauthorized  and  fraudulent,  author- 
ized the  institution  of  a  suit  in  equity  by  the 
superintendent  of  banks;  it  clearly  appearing 
that  a  suit  at  law  would  not  afford  an  aaequate 
remedy  in  such  case. 

[Ed.  Note. — For  other  cases,  see  Banks  and 
Banking,  Gent.  Dig.  ({  TLSl'A,  613,  634,  636; 
Dec  D^.  «=»49.] 

14.  Banks  and  Banking  «=>40— Insoltxrot 
—Suit  by  Scpzbintendent  o^  Banks— Db- 
rsNSE— Bond  of  Indemnity. 

In  a  suit  by  th«  superintendent  of  banks 
•gainst  a  stodcbolder  of  an  insolvent  bank  to 
recover  the  value  of  stock  issued  to  him  In  ex- 
change for  practically  worthless  property,  a 
bond  signed  by  anotner  stockholder  and  the 
bank,  indemnifying  defendant  against  liability 
to  stockholders  of  the  bank,  constituted  no  de- 
fense; the  stocliholder's  undertaldng  being  a 
personal  matter  between  him  and  defendant,  and 
the  bank's  undertaking  being  void  as  to  its  ered- 
itora. 

[Ed.  Note.— For  other  cases,  see  Banks  and 
Banking,  Cent.  Dig.  »  71-81^,  613,  634,  535; 
Dec.  Dig.  9=349.] 

15.  Barks  and  Bankinq  9=>49— Insoltknct 

— Surr    BT    SXTPEBUNTBNDBNT    OF    BANK»— 

Pabtiks. 

In  such  suit,  it  was  not  necessary  to  make 
all  the  stockholders  of  the  bank  parties;  the 
■nperintendent  of  banks  having  authority  to 
bring  any  snit  that  the  bank  or  any  stockholder 
eould  have  brought. 

[Ed.  Note.— For  other  cases,  see  Banks  and 
Banking,  Cmt.  Dig.  H  71-81^,  613,  634,  635; 
Dec.  Dig.  «=»49.] 

16.  Banks  and  Bankino  «=349— Insolvenot 

— Svrr  OF  SUFEBINTXNDXNT  OF  BANKS— Db- 
FKNSB. 

In  a  rait  by  the  auperintendent  of  banks 
for  the  value  of  stock  exchanged  for  practically 
wortUess  property,  it  was  no  defense  that  other 
stockholders  had  failed  to  pay  in  full  for  their 

StO(^ 

[Ed.  Note.— For  other-  cases,  see  Banks  and 
Banking,  Cent.  Dig.  tf  71-81^,  513,  534,  535; 
Dec.  Dig.  <3=949.] 

17.  Banks  and  Bankino  4=»49— Irsolvenot 
—Suit  bt  Supebintendert  of  Banks- 
Plea  IN  Abatement— Pendenot  of  Anoth- 
EB  Suit. 

In  such  suit,  a  i>lea  in  abatement  alleging 
titat  plaintiff  was  suing  another  person  for  a 
subscription  for  the  same  stock  was  not  avail- 
able, though  such  fact  might  be  considered  as 
•vidence  of  an  admission  by  plaintiff  that  such 
other  person  and  not  defendant  was  the  person 
liable. 

[EM.  Note.— For  other  cases,  see  Banks  and 
Banking,  Cent.  Dig.  »  71-61%,  613,  634,  635; 
Dec.  Dig.  «s>49.] 

In  Banc  Appeal  from  Circuit  Court, 
Mnltnomah  County;   R.  G.  Morrow,  Judge. 


Suit  by  S.  6.  Sargent,  as  Superintendent  of 
Banks  of  the  State  of  Oregon,  on  behalf  of 
the  creditors  of  the  American  Bank  &  Trust 
Company  of  Portland,  Or.,  insolvent,  against 
the  American  Bonk  &  Trust  Company  of 
Portland,  Or.,  a  corporation,  and  Ia  O.  Rals- 
ton. From  decree  for  plaintiff,  defendant 
Ralston  appeals.    Modified. 

This  is  a  suit  brought  by  the  plaintiff  on 
behalf  of  aU  the  creditors  of  the  American 
Bank  ft  Trust  Company  against  said  bank 
and  L.  O.  Ralston,  In  wblcb  It  is  sought  to 
secure  a  decree  against  the  defendant  Ralston 
for  the  sum  of  $34,300,  with  legal  interest 
alleged  to  be  due  the  bank  on  account  of  cer- 
tain transactions  between  him  and  the  de- 
fendant bank.  The  complaint  states  two  caus- 
es of  action.  The  first  of  them  may  be  sum- 
marized as  follows: 

"The  defendant  corporation  has  an  authorized 
capital  stock  of  $1{K),000.  divided  into  1,600 
shares  of  the  par  value  of  SlOO  a  share;  that 
on  or  about  the  2d  day  of  May,  190S,  the  de- 
fendant li.  O.  Ralston  subscribed  for  245  shares 
of  the  capital  stock  of  said  corporation;  that 
the  said  defendant  L.  O.  Ralston  in  payment 
of  the  said  245  shares  of  said  capital  stock  of 
said  def«idant  corporation  transferred  by  quit- 
claim deed  to  the  said  defendant  corporation, 
the  following  described  property  [here  follows 
description  of  the  property];  that  at  the  same 
time,  and  aa  a  part  of  the  same  transaction  the 
said  defendant  L.  O.  Ralston  transferred  to  the 
said  defendant  corporation,  aa  a  part  considera- 
tion for  the  said  245  shares  of  the  capital  stock 
of  defendant  corporation,  23  shares  of  the  capi- 
tal stock  of  the  City  Messenger  &  Delivery  Com- 
pany; that  the  said  defendant  L.  O.  Ralston 
represented  to  the  officers  and  directors  of  the 
defendant  corporation  tliat  the  real  property  de- 
scribed in  paragraph  6  hereof  was  of  the  reason- 
able value  of  $22,200;  that  he  had  a  good  mer- 
chantable title  to  said  rral  property;  that  he 
would  convey  the  said  real  property  free  of  all 
incumbrance  and  by  warranty  deed  to  the  said 
defendant  corporation;  that  relying  upon  these 
representations;  which  the  defendant  L.  O. 
Ralston  weU  knew  to  be  false  at  the  time 
he  made  them,  the  said  defendant  corporation 
issued  245  shares  of  its  capital  stock  to  the 
said  defendant  Ralston,  to  its  prejudice  and 
injury  herein;  that  the  said  representations 
were  false  and  fraudulent  at  the  time  he  made 
them-  that  the  only  title  said  defendant  Ral- 
ston had  to  the  said  real  property,  or  any  part 
thereof  was,  by  virtue  of  deed  from  the  sheriff 
of  Multnomah  county.  Or.,  as  tax  collector; 
that  the  said  real  property  was  sold  in  January, 
1905,  to  the  said  defendant  L.  O.  Ralston  for 
delinquent  taxes  of  the  year  1903;  that  since 
January,  1B06,  the  defendant  !>.  O.  Ralston  has 
acquired  no  further  right,  title,  or  interest  in  or 
to  said  real  property ;  that  the  total  considera- 
tion paid  by  the  defendant  Ralston  to  the  sher- 
iff of  Multnomah  county  for  said  real  property 
was  $99.64 ;  that  the  title  held  by  the  said  de- 
fendant Ralston  to  said  real  property  was  prac- 
tically valueless,  and  luown  by  the  said  defend- 
ant Ralston  to  be  practically  valueless;  that  the 
said  defendant  Ralston,  though  often  requested 
by  the  officers  and  directors  of  the  said  defend- 
ant corporation,  has  failed,  neglected,  and  re- 
fused to  convey  the  said  real  property  described 
in  paragraph  6  hereof,  by  a  warranty  deed  to 
the  said  defendant  corporation;  that  the  said 
defendant  Ralston  has  further  failed,  refused, 
and  neglected  to  pay  any  other  or  further  con- 
sideration for  the  said  245  shares  of  the  cat^tal 
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stock  of  the  said  defendant  corporation  issued 
to  him  as  aforesaid;  that  on  the  2d  day  of  May, 
1908,  the  said  defendant  L.  O.  Ralston  was  duly 
elected  as  president  of  the  said  defendant  con>o- 
ration,  and  continued  as  such  president  until 
on  or  alMut  the  10th  day  of  January ,  1910;  that 
during  the  time  the  said  Ralston  was  president 
of  said  defendant  corporation,  he  removed  from 
the  said  defendant  corporation  without  any  ac- 
tion of  the  board  of  directors,  or  without  any 
authority  therpfor,  or  without  paying  any  con- 
sideration therefor,  the  said  23  shares  of  the 
capital  stock  of  the  said  City  Messenger  &  De- 
livery Company;  that  the  said  defendant  corpo- 
ration received  no  consideration  for  the  pur- 
chase of  the  said  24S  shares  of  its  capital  stock 
other  than  as  hereinabove  alleged,  save  and 
except  the  sum  of  $300  received  for  the  sale  of 
lot  No.  5,  in  section  No.  30,  township  No.  1, 
north  of  range  5  east,  containing  11.35  acres, 
more  or  less,  lying  and  being  within  Multnomah 
county,  state  of  Oregon,  said  above-described 
real  estate  being  a  portion  of  the  real  property 
conveyed  by  the  said  defendant  Ralsttoi  to  the 
said  defendant  corporation,  and  being  the  only 
portion  of  said  real  property  so  conveyed  by  the 
said  defendant  Ralston  that  the  defendant  cor- 
poration could  dispose  of  for  the  reason  that 
the  title  to  the  said  property  was  of  no  value, 
as  hereinbefore  alleged;  that  the  par  value  of 
the  said  245  shares  of  the  capital  stock  of  the 
said  defendant  corporation  so  subscribed  for 
by  the  said  defendant  L.  O.  Ralston,  as  alleged 
in  paragraph  5  hereof,  is  $24,500,  which  sum 
the  said  defendant  Ralston  promised  and  agreed 
to  pay  therefor,  and  that  no  part  thereof  has 
been  paid,  except  the  sum  of  $300  received  for 
said  11.35  acres  lot  described  in  paragraph  7, 
and  that  there  is  now  due  and  owing  from  the 
said  defendant  L.  O.  Ralston  to  this  plaintiff  as 
state  superintendent  of  banks  of  the  state  of 
Oregon  on  behalf  of  the  creditors  of  the  defend- 
ant corporation  the  sum  of  $24,200,  with  inter- 
est thereon  from  the  2d  day  of  May,  1008,  at 
the  rate  of  6  per  cent,  per  annum." 

The  second  cause  may  be  stated  as  fol- 
lows: 

"That  the  said  defendant  corporation  has  an 
authorized  capital  stock  of  $150,000,  divided  in- 
to 1,500  shares  of  the  par  value  of  $100  a 
share;  that  on  or  about  the  11th  day  of  May, 
1908,  the  defendant  L.  O.  Ralston  caused  to 
be  issued  to  himself  91  shares  of  the  capital 
stock  of  the  said  defendant  corporation  :  that 
on  or  atiout  the  8tb  day  of  December,  1908,  the 
defendant  Ralston  caused  to  be  issued  to  him- 
self 10  shares  of  the  capital  stock  of  the  said 
defendant  corporation:  that  the  defendant  Ii.  O. 
Ralston  caused  the  said  stock  to  be  issued  to 
himself  without  any  authority  of  the  board  of 
directors  of  said  defendant  corporation,  or  with- 
out paying  any  consideration  therefor;  that  the 
said  defendant,  though  often  requested,  has  fail- 
ed, refused,  and  neglected  to  pay  any  considera- 
tion for  the  said  91  shares  of  the  capital  stock 
of  the  said  defendant  corporation  or  for  the  said 
10  shares  of  the  capital  stock  of  said  defendant 
corporation,  and  there  remains  due  and  owing 
the  plaintiff  on  behalf  of  the  said  defendant 
corporation  from  the  defendant  ti.  O.  Ralston 
therefor  the  sum  of  $9,100  and  interest  thereon 
from  the  11th  day  of  May,  1908,  at  the  rate  of 
6  per  cent,  per  annum,  and  the  further  sum  of 
$1,000  and  interest  thereon  from  the  8th  day 
of  December,  1908,  at  the  rate  of  6  per  cent 
per  annum." 

It  is  also  alleged  that  a  release  of  liability 
from  the  defendant  bank  to  3Kalston  was  ex- 
ecuted without  consideration  and  without  au- 
thority of  the  board  of  directors,  and  was 
void.  The  defendant  demurred  upon  each  of 
the  statutory  grounds  spedfled  in  section  68, 
Lk  O.  li,,  and,  the  demurrer  being  overruled. 


answered,  denying  all  the  material  allega- 
tions of  the  complaint,  and  pleaded  a  number 
of  affirmative  defenses,  among  which  was  a 
transfer  by  defendant  Ralston  of  the  346 
shares  of  stock  of  defendant  bank  to  Samuel 
Connell,  a  release  executed  in  the  name  of 
the  bank  and  signed  by  Its  president  and 
secretary  of  all  claims  against  defendant 
Ralston,  and  a  bond  signed  by  Connell  and 
the  defendant  bank  Indemnifying  def«idaiit 
Ralston  against  all  liability  to  existing  cred- 
itors of  the  bank  as  to  any  balance  due  on 
said  shares  of  stock  or  any  other  claim  or 
demand  that  might  arise  out  of  Ralston's 
ownership  of  said  346  shares,  and  containing 
a  covenant  that  Connell  should  satisfy  all 
such  claims  and  save  Ralston  harmless  there- 
from. It  was  further  alleged  that  such  pro- 
ceedings were  taken  with  the  knowledge  and 
consent  of  the  officers  and  stockholders  of 
the  bank,  that  Connell  was  still  the  owner  of 
the  346  shares  of  stock,  and  that  the  plain- 
tiff, the  defendant  corporation,  and  its  of- 
ficers and  stocldiolders  were  therefore  es- 
topped to  maintain  this  suit  By  a  farther 
and  separate  answer  It  was  averred  that  all 
persons  who  were  Creditors  of  the  defendant 
bank  at  the  date  of  the  assignment  of  stock 
by  Ralston  to  Connell  had  ceased  to  be  cred- 
itors upon '  the  commencement  of  this  suit 
It  was  also  declared  that  ConneU  was  a  nec- 
essary party  to  this  suit,  and  should  be  made 
a  defendant  therein.  A  further  defense  stat- 
ed that  plaintiff  had  no  legal  anthority  to 
sue,  which  defense  was  stricken  out  on  mo- 
tion of  plaintiff.  Thereafter  a  supplemental 
answer  was  filed  by  the  defendant,  alleging, 
in  8ut>stance,  that  on  or  about  the  27tta  day 
of  August,  1913,  the  plaintiff  in  this  suit 
commenced  another  and  different  suit  In  the 
same  court,  against  G.  W.  Waterbury,  K.  C. 
Knoernschild,  C.  W.  Miller,  S.  Logan  Hays, 
Julius  H.  Alexander,  John  E.  Davis,  and  W. 
A.  Currie,  defendants  therein,  to  recover  from 
them  on  their  subscription  to  2,500  shares  of 
the  capital  stock  of  the  Bank  of  America, 
setting  forth  the  complaint  In  that  suit  ia- 
cludlng  the  prayer,  and  making  the  follow- 
ing additional  allegations,  to  wit: 

"That  any  capital  stock  of  the  American 
Bank  &  Trust  Company,  which  this  defendant 
ever  owned  or  held  therein,  was  delivered  to 
him  from  and  out  of  the  capital  stock  of  the 
said  defendants  in  the  said  suit  commenced  on 
or  about  the  26th  day  of  August,  1913,  and 
which  is  now  pending  before  tills  court,  and 
that  such  suit  was  commenced  after  the  com- 
mencement of  this  suit,  and  after  this  defeod- 
ant  Ralston  had  filed  bis  answer  herein;  that 
the  plaintiff  in  the  suit  commenced,  on  or  aboot 
the  26th  day  of  August,  190.3,  and  which  is  now 
pending  before  this  court,  and  tliat  such  suit 
was  commenced  after  the  commencement  of  tliis 
suit,  and  after  this  defendant  Ralston  had 
filed  his  answer  herein;  that  the  plaintiff,  in 
the  suit  commenced  on  or  about  the  26th  day 
of  August,  1913,  seelcs  to  recover  from  the  de- 
fendants therein  on  account  of  their  respective 
subscriptions  of  capital  stock  of  said  corpora- 
tion, for  and  on  account  of  the  subscriptions  to 
the  identical  capital  stock,  and  the  issue  thereof, 
to  such  defendants,  for  which  the  plaintiff  seeks 
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to  recover  against  this  defendant  for  and  on  ac- 
count of  his  alleged  subscription  to  such  capi- 
tal stock,  and  the  alleged  issuance  of  such  capi- 
tal stock  to  this  defendant;  that  any  and  all  of 
the  capital  stock  of  the  American  Bank  &  Trust 
CJompony,  which  was  ever  owned  or  held  by, 
or  was  ever  issued  to  this  defendant,  was  the 
capital  stock  which  a  long  time  prior  thereto 
had  been  subscribed  for  and  was  issued  to  the 
defendants  in  the  other  suit,  by  reason  of  which 
the  plaintiff  is  not  entitled  to  have  or  recover 
any  decree  against  this  defendant  for  any  stock 
-which  was  issued  to,  or  ever  owned  or  held  by 
him,  which  prior  thereto  had  been  subscribed 
for  and  issued  to  the  defendants,  or  either  of 
them,  in  the  other  suit  above  mentioned." 

A  further  statement  of  Issues  appears  in 
the  opinion.  There  was  a  decree  for  plain- 
tiff, and  defendant  appeals. 

O.  A  Johns  and  Jay  Bowerman,  both  of 
Portland,  for  appellant  Sidney  Graham,  of 
Portland,  and  I.  H.  Van  Winkle,  of  Salem 
<Geo.  M.  Brown,  Atty.  Gen.,  on  the  brief),  for 
respondent 

HcBRIDE,  J.  (after  stating  the  fttcts  as 
above).  [1]  At  the  threshold  of  the  discus- 
sion of  this  very  Intricate  case  we  are  met 
with  the  suggestion  that  the  superintendent 
of  banks  has  not  the  legal  capacity  to  main- 
tain this  suit.  It  must  be  premised  that  the 
authority  of  that  officer  is  purely  statutory, 
and  unless  It  is  given  in  express  language  or 
by  necessary  Implication  from  the  language 
used,  he  does  not  possess  it  Section  4586, 
Ia.  O.  L.,  as  amended  by  the  Laws  of  1911, 
chapter  171,  provides,  among  other  things, 
that  the  superintendent  of  banks  may  under 
certain  circumstances  (shown  to  exist  here), 
take  possession  of  the  property  and  business 
of  a  bank,  and  liquidate  Its  affairs  and  ad- 
minister upon  Its  assets.  It  ia  further  pro- 
vided that  be  may  collect  money  dne  the 
bank  and  do  such  other  acts  as  are  neces- 
sary to  preserve  its  assets  and  business,  and 
may,  if  necessary  to  pay  the  debts  of  such 
bank,  enforce  the  individual  liability  of  stock- 
boldera  The  first  cause  of  action  is  based 
upon  tbe  allegation  that  defendant  Ralston 
subscribed  for  245  shares  of  stock,  and  pro- 
cured its  transfer  by  promising  to  convey  to 
tbe  bank  certain  real  estate,  which  he  false- 
ly represented  was  of  the  value  of  122,500, 
whereas  in  truth  he  had  only  a  practically 
worthless  tax  title  to  the  property,  from 
which  the  bank  realized  only  $300 ;  that  the 
worthless  character  of  his  title  was  well 
known  to  him,  and  that  such  representations 
were  made  with  intent  to  defraud  the  bank ; 
that  in  1910  Ralston  caused  to  be  executed 
a  release  from  all  liability  to  the  bank,  sign- 
ed by  the  manager  and  cashier,  but  that  said 
release  was  not  authorized  by  the  board  of 
directors  or  by  the  stockholders,  and  was 
witboat  consideration  and  void.  Other  alle- 
gations too  numerous  to  be  inserted  here 
show  the  insolvency  of  the  bank,  the  extent 
of  its  assets,  liabilities,  and  the  necessity 
of  enforcing  the  liability  of  stockholders. 
Tbe  superintendent  of  banks  represents  pri- 


marily the  creditors  and  depositors  of  tbe 
bank.  If  be  merely  cepresented  the  corpo- 
rate entity,  there  would  be  little  reason  for 
permitting  him  to  Interfere  in  tbe  winding 
up  of  an  Insolvent  Institution.  His  duties 
and  rights  are,  except  as  somewhat  extended 
by  the  statute,  analogous  to  those  of  a  receiv- 
er of  a  national  bank  or  a  trustee  in  bank- 
ruptcy under  tbe  federal  statutes.  The  ex- 
tent of  the  authority  of  a  trustee  in  bank- 
ruptcy has  been  defined  by  this  court  in  the 
case  of  Falco  v.  Eaupisch  Creamery  Com- 
pany, 42  Or.  422,  70  Pac.  286,  in  tbe  foUow- 
Ing  language: 

"From  this  doctrine  it  necessarily  follows  that 
unpaid  subscriptions  to  the  capital  stock  of  a 
corporation  pass  like  other  assets  to  the  trnstee 
ia  bankruptcy,  and  he  ia  the  only  party  that 
can  bring  an  action  or  proceeding  thereon. 
Sanger  v.  Upton,  91  U.  S.  56  [23  L.  Ed.  2201 ; 
In  re  CrysUl  Springs  BotOing  Co.  (D.  O.)  96 
Fed.  845;  Lane  v.  Nickerson,  99  111.  284.  And 
it  also  follows  that  any  fraudulent  act  of  the 
corporation  itself,  intended  to  deprive  the  cred- 
itors of  a  right  to  resort  to  the  unpaid  subscrip- 
tion, is  of  the  same  nature  as  fraudulent  convey- 
ance;  of  any  other  property  of  the  bankrupt 

and  may  be  avoided  at  the  suit  of  a  trustee. 
•     •     •»» 

Tbe  rights  and  duties  of  a  receiver  of  a  na- 
tional bank  are  prescribed  in  tbe  following 
opinions  of  the  federal  and  state  courts: 

In  CJase  v.  Terrell,  11  WaU.  202,  20  L.  Ed. 
134,  wherein  it  was  contended  that  tbe  re- 
ceiver represented  the  government,  tbe  court 
answered  said  contention: 

"As  to  the  receiver,  the  claim,  if  any  such  be 
made,  is  not  worth  serious  consideration.  He 
represents  the  bank,  its  stockholders,  its  credi- 
tors, and  does  not  in  any  sense  represent  the 
government" 

In  tbe  case  of  Brown  t.  Schleler,.118  Fed. 
986,  55  O.  0.  A.  475,  the  court  says:' 

"As  such  receiver  he  Is  vested  with  all  the 
rights  of  creditors  and  the  rights  of  the  corpo- 
ration itself,  and  may  doubtless  challenge  any 
wrongful  act  which  creditors  could  challenge, 
and  maintain  such  suits  against  third  parties, 
including  actions  against  directors  and  stock- 
holders of  the  bank  on  account  of  wrongful  and 
fraudulent  acts,  aa  the  corporation  might  main- 
tain." 

[2]  Nor  Is  a  receiver,  and  by  parity  of 
reasoning  the  commissioner  of  banks  in  the 
Instant  case,  bound  by  the  fraudulent  or  un- 
authorized acts  of  the  bank.  The  reasons 
for  this  are  clearly  stated  in  Hayes  v.  Ken- 
yon,  7  R.  1. 141,  wherein  tbe  court  says: 

"The.  first  objection  nrged  to  the  verdict  is, 
that  the  court  misdirected  the  Jury  when  in- 
structing them  that  the  plaintiff  represented  tbe 
creditors  of  tbe  bank,  and  could  look  behind  its 
acts  in  the  assertion  of  their  rights.  It  is  di£S- 
cult,  however,  to  see  the  force  of  this  objection 
in  a  case  where  the  charge  and  tbe  proof  is, 
that  the  defendant,  in  a  breach  of  his  trust,  as 
president  of  the  bank,  connived  with  sharpers 
to  sell  out  the  bank  to  them,  and  take  payment 
from  them  in  the  assets  of  the  bank,  knowing, 
or  having  every  reason  to  know,  that  their  pur- 
pose in  the  purchase  was  to  defraud  the  public.^ 
One  would  think,  especially  if  this  was  done 
without  authority  even  formally  legal,  that  it 
was  a  wrong  for  which  the  bank  itself  might 
have  redress,  if  it  was  ever  rescued  from  the 
hands  into  which  it  had  fallen  so  aa  to  be  able 
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to  seek  it,  and  that  tbe  plaintiff  might  maintain 
this  action  aa  representing  the  corporation  only. 
Considering,  however,  the  purpose  of  the  bank 
act,  we  deem  this  a  very  narrow  and  false  view 
of  the  scope  of  the  receivership  provided  by  it. 
The  proceeding  under  which  the  receiver  is  ap- 

gointed,  is  not  a  proceeding  by  the  corporation, 
ut  agsinst  it  It  is  not  for  the  corporation,  hut 
exclusively  for  the  public,  aa  billholden,  and  for 
those  having  funds  in  its  hands  aa  depositors; 
and  it  is  only  when  they  are  in  danger  of  being 
defrauded,  or  the  bank  has  become  insolvent, 
that  commissioners  or  the  court  can  act.  Rev. 
St  c.  126,  i  47.  The  duty  of  the  receiver,  aa 
marked  out  by  the  statute,  regards  the  creditors, 
and  not  the  corporation,  whidi  is  to  be  wound 
up.  The  forty-ninth  section  provides  for  the 
payment  of  the  debts  of  the  corporation  out  of 
Its  assets,  giving  a  preference  to  billholders; 
and  it  is  only  after  the  creditors  are  satisfied 
and  the  expenses  of  the  trust  paid,  that  the 
stockholders  are  to  receive  anything.  It  is  true, 
that  by  the  fiftieth  section,  the  receiver  is  cloth- 
ed with  all  the  powers  and  rights  of  the  corpora- 
tion in  respect  to  the  collection  of  debts,  con- 
ferred upon  it  by  charter  or  otherwise;  but 
this,  so  far  from  being  designed  to  limit  his 
powers,  was  designed  to  clothe  him  with  special 
powers  and  authorities.  His  principal  office,  un- 
der the  law,  as  we  have  seen,  is  to  care  for  and 
represent  the  interest  of  creditors;  and  in  all 
such  cases,  the  receiver  or  assignee,  call  him 
by  whatever  name  you  will,  may  take  advantage 
of  any  fraud  in  derogation  of  the  rights  of  credi- 
tors, to  which  the  insolvent  debtor  was  a  party. 
A  deed  wliich  is  void  as  against  creditors,  is 
void  also  as  against  those  who,  by  law,  represent 
creditors.  Doe  d.  Grimsby  v.  Ball,  11  M.  &  W. 
631,  633.  If  this  principle  were  not  applied  to 
the  receivers  of  insolvent  banks,  the  receivership 
would,  in  a  great  number  of  cases,  be  of  very 
little  use." 

[3-8]  We  will  now  consider  the  facts  relat- 
ing to  defendant  Ralston's  relations  with  the 
company  in  order  to  determine  whether  he  is 
to  be  treated  as  a  snbscriber  for  stock  held 
by  the  company  or  a  purchaser  of  stock  prevl- 
onsly  subscribed  and  paid  for  and  repurchas- 
ed by  it'  It  appears  from  the  testimony  that 
previous  to  Ralston's  dealings  with  the  bank 
one  G.  W.  Waterbnry  and  others  had  sut>- 
acribed  for  860  shares  of  stock  in  the  corpo- 
ration, and  liad  -pretended  to  pay  for  It  In  as- 
sets of  the  Bank  of  America,  representing 
them  to  be  of  the  valne  of  $85,000,  although 
they  were  in  fact  probably  worthless.  Wa- 
terbury  subsequently  attempted  to  surrender 
Us  stiares,  which  were  taken  up  by  the  bank 
and  canceled.  This  proceeding  was  wholly 
outside  of  the  law  and  In  defiance  of  section 
4669,  I*.  O.  It.,  which  forbids  a  bank  to  be- 
come the  purchaser  of  its  own  stock,  except 
under  circumstances  which  are  not  shown  to 
have  existed  at  the  time  the  stock  In  question 
was  surrendered.  It  follows  that  the  trans- 
action was  void,  and  the  bank  never  legally 
became  the  owner  of  the  Waterbnry  stock, 
and  therefore  had  no  legal  right  to  reissue  It 
When  Ralston  contracted  to  purchase  stock, 
be  did  not  apply  for  the  Waterbury  stock  Or 
any  particular  stock.  He  merely  contracted 
to  purchase  245  shares  of  stock,  and  to  pay 
therefor  by  conveying  to  the  company  real 
property  worth  $22,200,  and  23  shares  of  city 
messenger  stock  to  cover  the  balance  of  the 
purchase  price.  The  memoranda  upon  stubs 
of  the  stock  certificate  book  shpw  that  the 


shares  Issued  upon  the  consideration  of  Ral- 
ston's conveyance  and  the  deposit  of  messen- 
ger stock  were  a  reissue  from  the  shares  sur- 
rendered  toy  Waterbury  and  his  associates; 
but  such  memoranda  are  evidently  made  at  a 
later  date  than  the  Issue  of  the  stock,  contain 
interlineations  and  erasures,  are  written  with 
different  Ink  from  that  used  on  otber  parts 
of  the  stub;   and,  c(HisiderIng  the  fact  that 
Ralston  a  short  time  subsequently  became 
president  of  the  bonlc,  he  dther  made  the 
memoranda   himself  or  caused  them  to  be 
made  by  the  then  snperservlceable  MacGib- 
bon  with  the  intent  to  escape  liability  as  a 
subscriber.    Even  granting  tliat  it  was  sur- 
rendered to  the  bank  by  Waterbnry  because 
not  paid  for,  because  the  consideration  Called, 
or  for  any  reason,  and  that  after  it  l^id  been 
so  surrendered,  the  bank  in  form  reissued  it 
to  Ralston,  this  fact  would  not  render  him 
any  the  less  a  subscriber.    The  bank  had  no 
right  to  purchase  its  own  stock.    If  It  did  so, 
it  diminished  Its  capital  by  Just  ao  much  as 
the  shares  purchased  represented,  unless  tiie 
stock  so  surrendered  or  purchased  Is  to  be 
treated,  as  In  equity  It  should,  as  having  gone 
back  into  the  general  mass  of  original  stock 
and  thereby  become  subject  to  subscriptioiL 
This  view  Is  sustained  by  the  following  au- 
thorities: State  ex  reL  v.  Smith  et  aL,  48  Vt 
266;   Pabst  t.  Goodrich,  133  Wis.  43.  US  N. 
W.  898,  14  Ann.  Cas.  824;    Porter  ▼.  Plym- 
outh Gold  Mining  Company,  29  Mont  347, 
74  Pac.  938,  101  Am.  St  Rep.  568 ;    Bank  v. 
Wlckersham,  99  Cal.  665,  34  Pac  444;   Weils 
&  Co.  T.  Thompson  Mfg.  Ca  and  Foley.  64 
Mo.  App.  41 ;  Commonwealth  t.  Boston  ft  Al- 
bany B.  Ca,  142  Mass.  146,  156,  7  N.  B.  716; 
Belknap,  Receiver,  t.  Adams  and  Rice,  49  La. 
lAnn.  1350,  22  South.  382.    So  that  while  the 
testimony  Indicates  that  there  was  original 
stock  on  hand  to  satisfy  the  exigency  of  Ral- 
ston's purchase,  yet  upon  his  own  Uieory  he 
Is  still  liable  as  a  subscriber  for  any  amount 
he  has  failed  to  pay.    Some  questlmi  Is  rais- 
ed on  account  of  the  fact  that  the  certlflcates 
for  35  of  the  shares  included  In  the  transac- 
tion were  Issued  In  the  name  of  L.  B.  Ralston 
and  10  shares  In  the  name  of  J.  M.  Long,  .but 
the  fact  remains  that  they  were  Issued  upon 
the  faith  of  defendant's  agreement  to  pay 
for  them  by  conveying  the  real  estate  and 
transferring  the  messenger  stock,  and  he  can- 
not escape  liability  by  causing  them  to  be  is- 
sued upon  the  books  of  the  company  to  other 
persons.    We  are  of  the  opinion  that  defend- 
ant Ralston  must  be  treated  as  a  subscriber 
for  the  245  shares  embraced  In  the  transac- 
tion above  detailed.    McAllister  t.  American 
Hospital  Association,  62   Or.  530,   12S   Pac 
286;  Jackson  t.  Traer  et  aL,  64  Iowa.  469, 
4S0,  20  N.  W.  764,  52  Am.  Rep.  449.    This  con- 
clusion Iteing  reached,  we  will  next  consider 
the  evidence  as  to  payment 

[6]  It  may  be  premised  that  the  law  and 
public  policy  alike  demand  that  a  stock  sub- 
scription shall  be  paid  for  In  money  or  some- 
thing Just  as  good  as  money.    The  evidence 
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Indicates  that  Balstou  offered  to  deed  to  Oie 
bank  property  of  tbe  value  of  $22,200.  There 
Is  Blight  evidence  as  to  Its  value,  but  the 
fact  was  that  he  had  no  title  to  the  property 
beyond  that  obtained  by  a  -tax  certificate  or 
deed;  such  titles  In  this  state  being  notori- 
ously worthless  as  a  'basis  of  title,  and  for 
which  he  had  paid  $90.  After  getting  the 
stock  transferred,  he  tendered  a  quitclaim 
deed,  which  even  MacGlbbon,  the  then  presi- 
dent, refused  to  accept  or  record,  demanding 
a  warranty  deed,  but  which  subsequently, 
probably  after  Ralston's  election  to  the  office 
of  president,  found  Its  way  into  the  record, 
and  the  bank  was  afterward  dlsiwsaessed  of 
the  property,  but  In  some  way  did  manage 
to  get  1300  out  of  it  The  whole  transaction 
was  a  swindle  uiwn  the  bank.  Its  stockhold- 
ers, and  creditors,  worthy  of  the  cheapest 
bunco  steerer.  It  does  not  He  In  the  mouth 
of  Ralston  to  say  that  the  title  was  as  valua- 
ble as  the  bank  stock.  For  many  months  aft- 
erward he  acted  as  president  of  the  bank,  re- 
ceived deposits,  disposed  of  stock,  and  In  ev- 
ery way  held  It  out  to  the  public  as  a  solvent 
and  reputable  bank,  when.  If  Its  stock  was 
as  worthless  as  the  title  he  attempted  to  palm 
off  on  the  bank,  he  knew  that  the  concern 
was  rotten.  If  It  was.  It  was  he  and  Mac- 
Gibbon  and  Waterbury  and  theUr  Ilk  who 
made  It  so,  and  Justice  will  be  subserved  by 
holding  them  to  their  subscriptions  until  ev- 
ery creditor  Is  satisfied.  Defendant  should 
pay  this  $22,200  In  full,  less  the  $300  realized 
out  of  the  property. 

[7-t]  Tbe  discussion  as  to  whether  a  con- 
tract to  "make  a  deed"  is  fulfilled  by  giving 
a  quitclaim  deed  Is  beside  the  question  which 
'  Is  Involved  In  the  Instant' case.  We  are  not 
prepared  to  dispute  the  contention  of  learned 
counsel  that  ordinarily  such  a  contract  Is  ful- 
filled by  giving  a  quitclaim  deed,  but  In  the 
purchase  of  stock  from  a  bank  another  con- 
sideration Is  involved.  Its  capital  stock  Is 
Its  life  blood.  It  is  that  upon  which  deposi- 
tors rely  in  making  their  deposits.  It  is  a 
sacred  fund  which  the  law  requires  to  be 
kept  intact;  hence,  the  rule  announced  that 
capital  stoii:  must  be  paid  for  by  the  sub- 
scriber In  money  or  in  something  worth  the 
money,  and  be  who  subscribes  for  stock 
from  a  bank  must  Exercise  the  utmost  good 
faith  to  see  to  it  that  what  he  gives  in  ex- 
Change  is  equal  to  the  par  value  of  the  stock 
translated  into  terms  of  dollars  and  cents. 
Another  proposition  which  Is  conclusive  of 
this  branch  of  the  subject  is  that  the  bank 
had  no  authority  to  accept  this  real  estate 
either  in  payment  for  stock  or  for  any.  reason 
which  appears  In  this  case.  Section  4571,  li. 
O.  L.,  provides: 

"Any  person,  firm,  or  corporation  doing  a 
banking  business  In  this  state  may  purchase, 
hold,  and  convey  real  estate  for  the  following 
purposes  and  no  otliers:  1.  Such  real  estate  as 
sliall  be  necessary  in  which  to  transact  the  busi- 
ness of  any  such  bank,  induding  with  its  bank- 
ing offices,  other  premises  in  the  same  bulldiuK 
to  rent  as  a  source  of  income,  but  which  shall 
■ot  exceed  in  cost  to  such  bank  fifty  per  cent. 


of  its  paid  In  capital,  surplus  and  undivided 
profits.  2.  Such  real  estate  as  shall  be  par- 
chased  by  or  conveyed  to  such  bank  in  satinae- 
tion  of,  or  on  account  of  debts  previously  con- 
tracted in  the  course  of  its  business.  3.  Such 
real  estate  as  it  shall  purchase  at  sale  under 
Judgments,  decrees,  or  mortgage  foreclosure  un- 
der securities  held  by  it.     •     *     • " 

In  view  of  this  section  it  is  plain  that  an 
attempted  payment  in  realty  by  Ralston  for 
the  stock  purchased  by  him  amounted  to  no 
payment  at  all,  except  to  the  extent  that  the 
proceeds  of  such  attempted  payment  went  to 
swell  the  assets  of  the  bank.  The  alleged 
part  payment  In  messenger  stock  was  no  pay- 
ment at  all.  It  is  not  shown  to  have  been 
paid-up  stock,  or  to  have  had  any  real  value 
At  the  time  It  was  turned  over,  and  Ralston, 
after  he  became  president,  took  It  away,  say- 
ing that  he  would  either  have  to  do  that  or 
pay  for  It,  which  indicates  that  it  was  either 
on^id  stock  or  that  he  was  not  the  owner 
of  it  In  a  codrt  of  equity  a  party  will  not 
be  heard  to  say  that  he  paid  a  consideration 
for  property  and  afterward  stole  the  consid- 
eration, even  If  it  actually  possessed  some 
value.  Ralston  was  upon  the  witness  stand 
and  gave  no  explanation  whatever  of  this 
transaction.  We  And  that  the  shares  of  mes- 
senger stock  were  then  of  no  value,  and  that 
there  was  a  failure  of  consideration  to  the 
extent  that  they  were  accepted  as  a  payment 

[10,11]  The  attempted  release  of  defend- 
ant from  liability  executed  by  the  manager 
and  cashier  of  the  bank  was  without  author- 
ity of  the  board  of  directors  or  of  the  stock- 
holders, and  is  void.  While  the  Indemnity 
agreement  purports  to  be  a  sale  of  the  shares 
to  Samuel  Connell,  the  evidence  shows  that 
It  was  in  fact  a  retransfer  of  the  shares  to 
the  bank,  and  the  assignment  to  Connell  was 
a  subterfuge  used  to  circumvent  the  law, 
which  prohlUts  a  bank  from  purchasing  its 
own  shares.  It  was  a  device  used  for  the 
purpose  of  enabling  defendant  to  escape  pay- 
ment of  his  subscription,  and  is  void  as 
against  creditors  and  innocent  stockholders 
of  the  insolvent  Institution  who  are  here  rei>> 
resented  by  the  bank  examiner.  The  effect 
of  the  transaction  upon  the  matters  included 
in  the  secoud  cause  of  action  will  be  here- 
after discussed. 

[12]  Passing  now  to  the  second  cause  of 
action  It  will  be  noticed  that  it  is  not  brought 
to  recover  upon  a  subscription  to  capital 
stock,  but  substantially  in  damages  for  the 
unlawful  conversion  of  shares  of  stock.  It 
is  alleged,  in  substance,  that  defendant  as 
president  unlawfully  and  without  the  con- 
sent of  the  board  of  directors  caused  to  be 
Issued  to  himself  101  shares  of  stock  and  has 
refused  to  pay  for  the  same,  and  Judgment 
is  asked  for  $10,100,  the  par  value  of  the 
shares  so  unlawfully  appropriated.  The  facts 
appear  to  be  that  for  some  reason,  probably 
to  enable  the  bank  to  sell  the  shares  at  less 
than  par  value  or  to  cover  up  the  fact  that 
it  was  holding  or  purchasing  Its  own  stock  in 
violation  of  law,  a  block  of  stock  consisting 
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of  182  shares  of  the  par  value  of  $18,200,  and 
being  part  of  the  stock  surrendered  by  Wa- 
terbnry  and  his  associates,  was  held  In  the 
name  of  Ralston  and  UacGibbon  as  trustees 
for  the  bank;  Ralston  holding  one  half  the 
shares,  and  UacGibbon  the  other  halt  With 
what  seems  to  be  a  diaracteristlc  disposition 
to  appropriate  anything  lying  around  loose, 
Ralston  caused  the  91  shares  held  by  him  as 
trustee  to  be  Issued  to  himself  personally, 
and  appears  to  have  disposed  of  part  of  them 
for  his  own  benefit  or  to  have  kept  them. 
He  paid  the  bank  nothing  for  them,  and 
when  be  was  finally  requested  to  withdraw 
he  brought  in  what  he  had  disposed  of,  and 
turned  over  to  Connell  apparently  as  an  in- 
dividual, but  In  fact  as  trustee  for  the  bank, 
these  shares,  together  with  the  245  shares  he 
had  'subscribed  fbr  In  the  first  instance.  An- 
other certificate  for  10  shares  was  issued  to 
Mr.  Ralston  to  enable  him  to  borrow  $1,000 
for  the  bank.  The  money  was  borrowed  and 
afterward  repaid,  and  upon  the  final  closing 
up  of  Ralston's  business  with  the  bank  this 
stock  was  turned  over  to  ConneU.  At  the 
same  time  that  the  stock  was  turned  over 
Ralston  was  i)ermltted  to  take  out  certain 
notes  due  the  bank  of  the  face  value  of  $8,- 
500,  and  was  paid  $1,500  in  cash.  ConneU 
gave  his  personal  note  for  $10,000  to  cover 
this,  and  afterward  paid  the  note.  Now  as 
Ralston  U  not  sued  as  a  subscriber  for  this 
101  shares  of  stock,  but  merely  for  the  con- 
version of  It,  and  it  appears  that  it  was  re- 
turned and  accepted  by  the  oflBcers  of  the 
bank,  and  that  the  bank  has  lost  nothing  by 
the  transaction,  receiving,  in  fact,  $8,500  of 
Connell's  money  in  exchange  for  notes  of 
doubtful  value,  it  would  seem  inequitable  to 
compel  Ralston  to  pay  for  the  stock  for 
which  he  is  not  sued  as  a  subscriber  and 
which  he  has  returned. 

[13]  The  contention  that  plalntUTs  remedy 
is  by  an  action  at  law  Is  untenable.  The  fact 
that  the  books  of  the  bank  showed  upon  their 
face  a  regular  purchase  and  issue  of  stock 
and  a  payment  credit  of  $22,200  In  real  es- 
tate transferred  and  of  $2,300  In  stock  of  the 
messenger  company,'^  when  in  fact  such  real 
estate  and  stock  were  worthless  and  such  a 
credit  a  fraud  upon  the  bank,  its  creditors, 
and  stockholders,  and  the  further  fact  that 
the  defendant  Ralston  had  obtained  a  release 
from  all  liability  signed  by  the  officers  of 
the  bank  and  apparently  regular,  when  In 
truth  the  release  was  unauthorized.  Illegal, 
and  therefore  fraudulent,  rendered  the  in- 
terposition of  a  court  of  equity  imperatively 
necessary  in  order  that  these  and  other 
fraudulent  devices  of  Ralston  and  his  asso- 
ciates should  be  uncovered.  To  have  submit- 
ted the  mass  of  evidence  and  exhibits  which 
have  consumed  a  week  of  our  time  in  their 
examination  to  a  Jury  whose  time  for  delib- 
eration Is  necessarily  limited  would  have 
been  a  farce. 

[14-17]  The  plea  in  abatonent  was  not  well 


taken.  The  undertaking  by  ConneO  to  bold 
defendant  harmless  in  any  proceeding  whkh 
might  thereafter  be  bad  against  him  on  ac- 
count of  his  transactions  with  the  bank  is 
a  personal  matter  between  defendant  and 
Connell.  So  far  as  the  bank  undertook  to  be 
surety  on  such  undertaking,  the  transaction 
is  wholly  void  and  unauthorized  as  to  cred- 
itors of  the  bank,  as  already  Intimated.  As 
to  its  effect  between  defendant  and  Connell, 
it  is  unnecessary  to  express  an  opinion.  Nei- 
ther was  It  necessary  to  make  all  stockhold- 
ers of' the  bank  parties^  The  superintendent 
of  banks.  In  our  opinion,  has  authority  to 
bring  any  suit  that  the  bank  or  any  creditor 
or  stoclcholder  could  have  brought  The  bank 
Itself,  if  it  could  have  been  freed  from  the 
corrupt  or  Incompetent  officials  who  mis- 
managed its  affairs,  could  have  repudiated 
their  unauthorized  acts  and  oomitelled  him  to 
pay  for  the  stodc,  and  previous  to  the  super- 
intendent's taking  possession  any  stockholder 
in  the  event  of  the  refusal  of  the  officers  of 
the  bank  to  act,  could  have  brought  such 
suit.  The  stock  in  contemplation  of  lav 
was  purchased  up<m  an  agreement  to  pay  for 
it  immediately  in  property  equivalent  to  it 
In  par  value.  The  shares  were  delivered,  but 
the  defendant  fraudulently  failed  to  convey 
such  property,  and  tendered  a  conveyance, 
which  was  practically  worthless  as  an  asset 
Thereupon  a  cause  of  suit  arose  to  compel 
him  to  pay  In  money  this  demand,  which  was 
am  asset  of  the  bank'  that  its  officials,  one  of 
whom  was  the  defendant,  fraudulently  failed 
to  enforce.  The  bank  now  having  fallen  Into 
honest  hands,  a  suit  is  brought  to  uncover 
the  unauthorized  acts  by  which  defendant's 
fraud  was  concealed,  and  to  compel  him  to 
do  equity  in  the  premises  by  paying  the 
money  for  the  stock  for  which  he  has  sub- 
scribed. His  contract  to  pay  for  stock  is  in- 
dividual, and  not  dependent  upon  whether 
or  not  other  perscms  have  fbiled  to  jMiy  in 
full  for  stock.  Nor  is  the  plea  that  the  plain- 
tiff is  suing  another  party  for  a  subscription 
for  the  same  stock  available  here.  If  such 
a  fact  were  shown  it  might  be  considered  as 
evidence  in  the  nature  of  an  adml8Sl<«i  by 
plaintiff  that  such  other  party,  and  not  the 
defendant,  was  the  person  liable;  but  as 
heretofore  intimated  we  are  of  the  oplnloc 
that  the  evidence  tends  to  show  that  plain- 
tiff bought  original  unissued  stocli,  and  that 
the  stubs  in  the  stock  certificate  record  have 
been  fraudulently  "doctored"  in  the  interest 
of  the  defendant 

The  history  of  this  bank  from  the  beghi- 
ning  is  a  record  of  deception,  fraud,  and  mis- 
management Publishing  to  the  world  by  its 
articles  that  it  had  a  capital  stock  of  $1S0,- 
000,  an  examination  of  the  testimony  shows 
that  such  capital  was  represented  by  $85,000 
of  the  assets  of  an  insolvent  "tlncnp"  bank 
of  small  value,  something  which  is  termed 
"Mt  EEbod"  stock,  presumably  a  paper  rail- 
road and  of  less  value,  a  little  office  fomi- 
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trure,  a  few  other  "chips  and  whetstones"  of 
like  character,  and  a  very  few'  thousand  dol- 
lars In  real  money  beguiled  from  the  pockets 
of  men  like  lielter  and  Connell  who  were 
deceived  Into  believing  that  they  were  In- 
vesting In  a  real  bank  and  are  now  awake 
to  the  actual  fact^  poorer  In  pocket,  but  im- 
mensely richer  In  experience. 

The  decree  of  the  court  below  will  be 
modified  so  that  plalntUf  receive  of  defendant 
Halston  the  sum  of  $24,200,  with  interest  at 
6  per  cent  per  annum  from  May  2,  1908,  and 
the  costs  and  disbursements  of  this  court  and 
of  the  circuit  court 

^KIN,  X,  took  no  part  In  the  considera- 
tion of  this  case. 

(«  Utah,  3S0)  *'^^^°°°°' 

TTNQ  V.  CONSTANT-LORAINB  INV.  CO. 
(No.  2656.) 

(Supreme  Court  of  Utah.     Jan.  8,  1916.) 

1.  CiOBFORATIORS     «=3426— OmcKBS— RATin- 

CATioR  OF  Acts  bt  Cobforation. 

B.,  in  reply  to  a  telegram  from  plaintiff's 
broker,  wired  an  offer  to  accept  ?1,000  for  a 
30-day  option  to  purchase  certain  property  at 
a  specified  price,  such  |1,000  to  be  deposited  to 
his  credit  immediately  in  a  named  bank,  and 
such  deposit  was  made  by  plaintiff.  B.  was 
president  of  the  defendant  corporation,  and  ti- 
tle to  the  property  was  in  defendant,  and  it 
made  and  forwarded  to  the  bank  a  deed  to  the 
property.  Beld,  that  it  thereby  ratified  the 
transaction  and  became  bound  by  whatever 
contract  was  made  by  R. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  gS  1596, 1702-1704, 1707, 1708, 1710- 
1716;  Dec  Dig.  €=»426.] 

2.  Appkai.  and  Ebbob  €=9119{^Law  of  tus 
Case:— New  Tbial,. 

In  an  action  to  recover  back  a  payment  on 
a  contract  for  the  sale  of  land  on  the  ground 
that  d^endant  did  not  have  title  to  all  of  the 
land  agreed  to  be  conveyed,  the  Supreme  Court 
held  that  defendant  had  neither  authorized  nor 
ratified  an  agreement  by  a  bank  with  which  the 
payment  was  deposited  by  defendant's  direction, 
with  respect  to  the  terms  of  the  sale,  and  that 
telegrams  passing  between  defendant's  president 
and  plaintiff's  broker  evidenced  the  terms  of  the 
contract  Held,  that  whether  right  or  wrong, 
this  holding  wag  the  law  of  the  case,  and  was 
binding  on  a  retrial  on  Jthe  same  evidence. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §§  4661-4665;  Dec.  Dig*  «=» 
1195.] 

3.  EviDKNCK  «s>460— Pabol  Evidence  to  Re- 
move Ambiouitt. 

Where  telegrams  concerning  an  option  for 
the  sale  of  real  estate  described  the  real  estate 
as  "property  west  side  State  street"  the  descrip- 
tion was  ambiguous,  and  extrinsic  evidence  was 
competent  to  aid  the  ambiguity. 

[Ed.  Note.— For  other  ettses,  see  Evidence, 
Cent  Dig.  {{  2115-2128 ;   Dec.  Dig.  «=»460.] 

4.  Vendob   and    Pubchaser    iS=>80  —  Con- 
stbuction  of  contbaot — evidence. 

Plaintiff's  broker  wired  defendant,  asking 
for  its  price  on  property  described  as  "west  side 
State"  and  defendant,  after  some  intervening 
telegrams  in  which  the  broker  was  referred  to 
K.  and  Q.  for  exact  informatioa,  wired  the  bro- 
ker that  it  would  accept  $1,000  for  a  30-day 
option  on  "property  west  side  State  street,"  the 


balance  to  be  paid  within  30  days,  and  the 
$1,000  to  be  deposited  immediately  in  a  named 
bank.  Defendant  owned  only  one  lot  on  the 
west  side  of  State  street,  and  the  plat  in  the 
recorder's  office  showed  this  lot  to  be  55x165 
feet,  but  the  abstract  books  and  records  of  deeds 
showed  that  defendant  had  title  by  warranty 
deed  to  only  63^  feet  and  that  it  had  a  quit- 
claim deed  to  IVa  feet,  which  1^  feet  were  in 
the  adverse  possession  of  other  parties.  Plain-; 
tiff  deposited  $1,000  with  the  bank,  and  re- 
ceived a  receipt  from  it  stating  that  it  was  on 
account  of  the  purchase  price  of  property  de- 
scribed as  a  lot  55x165  feet  and  that  the  prop- 
erty was  to  be  conveyed  by  warranty  deed  upon 
payment  of  the  balance  of  the  purchase  price, 
bi^t  this  agreement  by  the  bank  was  neither  au- 
thorized nor  ratified  by  defendant  It  did  not 
appear  that  plaintiff  ever  examined  the  plat  in 
the  recorder's  ofiice,  or  the  abstract  books  or 
records  of  deeds  or  the  property  itself,  or  that 
he  saw  K.  and  G.  for  information,  but  it  did 
appear  that  he  saw  a  "real  estate  man's  plat" 
which  showed  the  property  to  be  55x165  feet 
before  or  after  paying  the  $1,000.  It  did  not 
appear  where  the  bank  got  its  information  as  to 
the  size  of  the  lot  There  was  other  evidence 
justifying  a  finding  that  plaintiff  understood 
that  55  feet  were  to  be  conveyed  by  warranty 
deed.  Held,  that  while  the  bank's  receipt  was 
not  evidence  of  the  terms  of  the  contract  it  was 
competent  evidence  to  show  how  plaintiff  under- 
stood the  ambiguity  in  the  contract  as  to  the 
number  of  feet  wUch  was  to  be  conveyed  by 
warran^  deed,  it  having  been  seen  and  relied 
on  by  him. 

'[Ed.  Note. — For  other  eases,  see  Vendor  and 
Purchaser,  Cent  Dig.  K  132-136;  Dec  Dig. 
«=»80.] 

6.  Vendor  and  Pubchabeb  <=»80— Corstbuo- 

TION  OF  CoNTBACT— BVIDBRCE. 

There  was  no  sufficient  evidence  to  justify 
a  finding  that  defendant  agreed  to  convey  65 
feet  by  a  warranty  deed,  or  that  it  meant  or 
intended  to  convey  any  other  or  different  proper- 
ty than  was  owned  by  it,  and  the  court  there- 
fore erred  in  submitting  the  question  in  an  ac- 
tion to  recover  back  the  payment  made,  as  to 
whether  it  agreed  to  convey  55  feet  by  warranty 
deed. 

[EM.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  gi  132-135;  Dec  Dig. 
<^=80.] 

&  Vendob  and  Pvbohasbb  «=9l52— Pebfobu- 
ARCE  BT  Vendob— Tendeb  of  Deed. 

If  plaintiff  understood  and  regarded  the 
contract  as  an  agreement  to  convey  whatever 
property  defendant  owned  on  the  west  side  of 
State  street,  defendant  performed  its  agree- 
ment by  tendering  a  deed  warranting  tide  to 
53%  feet,  and  quitclaiming  as  to  1^  feet,  and 
was  under  no  obligation  to  return  the  payment 
made. 

[Ed.  Note. — ^For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  §{  804,  305;  Dec  Dig. 
€=3152.] 

7.  Vendob  and  Pdbohasbb  ®=>334 — Fatlubb 
OF  Minds  to  Meet  —  Recovebt  of  Pay- 
ments. 

If  plaintiff  understood  the  ambiguous  con- 
tract as  an  agreement  to  convey  55  feet  by  war- 
ranty deed,  there  was  no  meeting  of  the  minds, 
and  no  contract,  and  he  was  entitied  to  recover 
the  amount  paid. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Ont  Dig  {(  959-980;  Dec.  Dig. 
<S=>334.] 

8.  Vendob  and  Pubohaskb  «=»341— Actions 

— ^Evidence. 

The  evidence  was  not  so  conclusive  that 
plaintiff  understood  the  contract  as  an  agree- 
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ment  to  convey  65  feet  hy  warranty  deed  to 
entitle  him  to  a  directed  Terdict. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent.  Dif;.  |S  1008-X017 ;   Dec.  Die 

9.  EviDENCK^s>244— DeolabationbofAobni 

—A  DMIBSIBIUTT. 

In  an  action  to  recover  a  payment  on  a 
contract  for  the  purchase  of  land  on  the  ground 
that  defendant  did  not~have  title  to  all  of  the 
land  agreed  to  be  conveyed,  defendant  contend- 
ed that  the  contract  was  made  by  its  president 
personally  and  not  by  it.  Plaintiff  was  permit- 
ted to  testify  that  after  a  former  trial  resulting 
in  defendant's  favor,  he  had  an  interview  with 
defendantts  president,  in  which  be  offered  to 
discuss  the  case  "man  to  man"  and  "settle  this 
between  ourselves,"  that  defendant's  president 
declined  to  discuss  the  case,  saying  that  "the 
jury  says  it  is  mine,  and  I  guess  it  is  mine," 
and  offered  to  flip  a  penny  to  see  who  would 
take  the  amount  involved.  He  also  testified 
that  nothing  was  said  as  to  whether  his  suit  lay 
against  defendant  or  the  president.  HM,  that 
tms  was  not  admissible  to  contradict  defendant's 
claim  that  if  any  one  was  Uable  it  was  its  presi- 
dent and  not  it,  or  to  show  its  reason  for  with- 
holdinjC  the  money,  as  the  president  by  virtue  of 
his  o&ce  had  no  authority  to  make  admissions 
against  defendant  as  to  past  events. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  §§  916-936;    Dec.  Dig.  <S=>244.] 

Appeal  from  District  Court,  Salt  Lake 
County;  F.  C.  Loofbourow,  Judge. 

Action  by  Charles  Tyng  against  the  Con- 
stant-Loraine  Investment  Company.  Judg- 
ment for  plaintur,  and  defendant  appeals. 
Reversed  and  remanded. 

See,  also,  37  Utah,  804,  106  Pac.  1100. 

Howat,  Macmlllan  &  Nebeker,  of  Salt  Lake 
City,  for  appellant  Pierce,  CrltcWow  &  Bar- 
rette,  of  Salt  Lake  City,  for  respondent. 

STRAUP,  C  J.  The  substance  of  the  com- 
plaint ia,  that  the  defendant,  a  resident  cor- 
poration of  California  doing  a  real  estate 
business,  was,  subject  to  a  $20,000  mortgage, 
"the  record  owner,  as  appeared  from  the  plat 
books  and  other  records  in  the  office  of  the 
county  recorder  of  Salt  Lake  county,  Utah," 
of  particularly  described  real  property,  a  lot 
66x165  feet,  on  the  west  «lde  of  State  street. 
In  the  city  of  Salt  Lake;  that  the  defendant, 
on  the  9th  of  September,  1907,  gave  the 
£>iulty  Investment  Company,  a  Utah  corpo- 
ration doing  a  real  estate  business  in  Salt 
Lake  City,  an  option  to  purchase  the  proper- 
ty subject  to  the  mortgage,  for  $30,000,  $1,000 
cash,  and  $29,000  on  or  before  30  days  there- 
after, and  that  In  pursuance  thereof,  the 
Equity  Investment  Company,  for  the  credit 
of  the  defendant,  deposited  with  the  National 
Bank  of  the  RepubUc  at  Salt  Lake  City, 
$1,000,  and  took  the  bank's  receipt  therefor, 
which,  so  far  as  material,  acknowledged  pay- 
ment of  the  $1,000  "on  account  of  the  pur- 
chase price"  of  the  property  described  In  the 
complaint,  a  lot  55x165  feet,  and  recited  the 
further  payment  of  $29,000,  to  be  made  with- 
in 30  days  thereafter,  when  the  property  was 
to  be  deeded  by  warranty  deed,  free  from 
all  Incumbrances,  except  the  mortgage,  and 


the  taxes  tor  1907.    The  receipt  or  writing 
further  recited  that: 

"This  deposit  is  made  with  the  National  Bank 
of  the  Republic  and  accepted  by  them  mider 
authority  of  the  following  telegram  from  R.  A. 
Rowan:  'Los  Angeles,  California,  Sept.  6-7, 
1007.  Thomas  E.  Rowan,  Salt  Lake,  Utah: 
Will  accept  one  thousand  for  thirty  days  option 
for  property  west  side  State  street  Price  fifty 
thousand  subject  to  twenty  thousand  mortgage. 
Balance  thirty  thousand  to  be  paid  in  cash  on  or 
before  thirty  days  from  date.  Taxes  to  be  pro- 
rated. One  thousand  to  be  deposited  to  my 
credit  immediately  with  National  Bank  of  Re: 
public,  they  to  notify  me  by  wire.  B.  A. 
Rowan.' " 

It  then  la  alleged  that  the  Bqulty  Invest- 
ment Company,  in  paying  the  money  and  tak- 
ing the  receipt,  acted  for  the  plaintiff  and 
that  he  understood  and  believed  that  the  de- 
fendant was  the  owner  and  in  possession  of 
55x165  feet,  and  that  It  legally  could  convey 
that  much  ground  by  warranty  deed,  and 
that  the  Qjulty  Investment  Company,  imme- 
diately upon  paying  the  money,  made  over 
and  assigned  the  bank's  receipt  or  writing  to 
the  plaintiff.  It  further  ia  alleged  that  on 
the  9th  of  October,  1907,  and  within  the  op- 
tion period,  the  plaintiff  tendered  the  sum  of 
$29,000  and  demanded  a  warranty  deed,  hot 
that  the  defendant  tendered  a  warranty  dged 
for  only  53^x165  feet  and  a  quitclaim  for 
1^x165  feet.  This  the  plaintiff  declined  to 
accept  and  averred  that  the  defendant  was 
the  owner  and  la  possession  of  only  53^x165 
feet,  and  that  It,  at  no  time,  was  the  owner 
or  In  possession  of  the  1^^x165  feet  whldi, 
as  Is  averred,  was  possessed  and  held  ad- 
versely by  another,  by  reason  of  which  the 
defendant,  at  no  time,  could  grant  or  convey 
any  Interest  therein,  but  of  which  the  plain- 
tiff bad  no  knowledge  untU  after  the  pay- 
ment of  the  $1,000.  It  further  is  alleged  that 
the  deed  tendered  by  the  defendant  "was  not 
In  conformity  with  the  terms  of  said  op- 
tion on  offer  or  agreement  to  sell"  as  evi- 
denced by  the  bank's  receipt  and  writing] 
that  upon  the  defendant's  failure  to  give  a 
warranty  deed  for  the  whole  of  the  55  feet, 
the  plaintiff  demanded  a  return  of  the  $1,000 
theretofore  paid,  which  was  refused.  Hence 
the  plaintiff  prayed  Judgment  for  $1,000  and 
Interest 

The  case  was  tried  to  a  Jury  who  rendered 
a  verdict  In  plaintiff's  favor  in  accordance 
with  the  prayer  of  the  complaint  The  de- 
fendant appeals  and  urges  that  the  court 
erred  in  refusing  to  direct  a  verdict,  to 
charge  the  Jury  as  requested.  In  misdirecting 
the  Jury,  and  In  permitting  answers  to  be 
made  to  certain  questions  propounded  to  the 
plaintiff  as  a  witness. 

As  shown  by  the  records  In  the  recorder's 
office  of  Salt  Lake  County,  one  Colgate,  in 
1903,  by  warranty  deed,  conveyed  the  lot 
55x165  feet  to  one  Halloran.  In  June,  1905, 
Halloran,  by  warranty  deed,  conveyed  63  H 
xl65  feet,  and  by  quitclaim  1^x165  feet,  to 
R.  A.  Rowan  of  Los  Angeles.    In  December, 
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31905,  Rowan,  by  warranty  deed,  con,Teyed 
e3%xl65  feet,  and  by  qnltclaim  1^x165  feet 
tio  the  defendant,  and  In  Jnly,  1008,  the 
defendant,  by  R.  A.  Rowan,  its  president, 
and  P.  D.  Rowan,  its  secretary,  by  warran- 
t:y,  conveyed  53^^x165  feet,  and  by  qnlt- 
claim, 1^^x165  feet  to  one  Snell  of  Salt 
Il«ke  Gl^.  The  plat  in  the  recorder's  of- 
fice shows  the  lot  to  be  as  conveyed  by 
Colgate  to  Halloran,  65x165  feet  When 
thereafter  it  was  conveyed  by  Halloran 
and  Rowan,  63^  by  warranty  and  1^  by 
Quitclaim,  the  plat  continued  to  show  the  lot 
to  be  65x165  feet,  and  showed  the  necessary 
smbstltutlons  of  names  of  grantees.  The  re- 
corder testified  that  when  conveyances  are 
xnade  either  by  warranty  or  quitclaim,  no 
change  as  to  the  description  or  dimension  of 
the  lot  conveyed  is  made  on  the  plat,  but 
that  the  grantee's  name  merely  wonld  be 
changed.    He  further  testified  that: 

"Colgate  having  given  a  warranty  deed  to  all 
of  the  56  feet,  we  don't  question  whether  he 
owned  it  or  not;  so  that  tne  plat  itself  would 
not  reveal  whether  the  man  or  the  corporation 
in  whose  name  the  property  stood  hdd  title  by 
warranty  or  quitclaim  deed ;  in  order  to  ascer- 
tain that  it  would  be  necessary  to  go  to  the 
deeds  themselves  or  to  the  abstracts.  We  have 
an  abstract  book  of  all  the  transactions ;  a  mere 
glance  at  that  abstract  book  will  show  whether 
it  is  a  quitclaim  deed  or  wliat  it  is," 

— and  tliat  the  record  of  deeds  showed  the 
character  of  title  acquired  and  held  by  the 
defendant.  Thus,  the  plat  in  the  recorder's 
ofiSce  indicated  that  the  defendant  was  the 
owner  of  a  lot  55x165  feet;  but  whether  by 
warranty  or  qnltclaim  deed  wonld  not  there 
be  disclosed.  The  abstract  book  and  records 
of  deeds,  however,  readily  disclosed  the  de- 
fendant's title,  and  the  number  of  feet  of 
ground  53%  feet  it  had  by  warranty  and  1% 
by  quitclaim,  the  same  as  was  conveyed  to 
it  by  Rowan  and  by  Halloran  to  Rowan. 

Some  time  prior  to  September  4,  1007,  the 
plaintifF  Inforjned  the  Equity  Investment 
Coinpany  that  he  was  desirous  of  purchasing 
property  on  the  west  side  of  State  street,  be- 
tween Second  and  Third  South,  and  in  the 
block  where  the  property  in  question  is  lo- 
cated. In  pursuance  of  that,  one  T.  B.  Row- 
an, a  real  estate  agent  at  Salt  Lake  City,  but 
not  related  to  the  Rowans  at  Los  Angeles, 
nor  in  any  manner  connected  with  the  de- 
fendant, 0*  September  4,  1007,  wired  R.  W. 
Rowan  at  Los  Angeles: 

"Advise  cash  price  west  side  State,  taxes  pro- 
rated, whether  leased." 

R.  W.  Rowan,  the  n^  day  replied: 

"Will  accept  fifty  thousand.  Property  now 
mortgaged  for  twen^  thousand  at  five  per  cent. 
Leases  very  short.  See  Kelsey  and  Gillespie  for 
exact  information.  Several  people  now  figuring 
on  this  property.  Donbtless  wiU  be  sold,  as  fig- 
ure named  is  ten  thousand  less  than  its  present 
value." 

The  same  day,  T.  E.  Rowan  wired  B.  A. 
Bowan: 

"Responsible  party  offers  one  thousand  for 
thirty  days'  option,  recommend." 

164P.-49 


R.  A.  Rowan,  the  next  day  replied: 
"Will  accept  one  thousand  for  thirty  days' 
option  for  property  west  side  State  street,  price 
fifty  thousand,  subject  to  twenty-thousand  mort- 
gage. Balance  tlurty  thousand  to  be  paid  in 
cash  on  or'  before  thirty  days  from  date.  Tares 
to  be  prorated.  One  thousand  to  be  deposited 
to  my  credit  immediatdy  with  the  National 
Bank  of  the  Republic;  they  to  notify  me  by 
wire." 

Upon  payment  of  |1,000  to  the  Equity 
Company  by  the  plaintllT,  that  company,  on 
the  0th  of  September,  deposited  the  $1,000 
with  the  National  Bank  of  the  Republic  to 
the  credit  of  B.  A.  Rowan,  whereupon  the 
bank  gave  the  Equity  Company  the  receipt 
and  writing  heretofore  referred  to,  and  in 
which  It  is  stated  tliat  the  lot,  described  as 
65x165  feet,  was  to  l>e  conveyed  by  warranty 
to  the  Equity  Company  on  the  further  pay- 
ment of  $29,000  within  30  days  thereafter. 
Up  to  this  point  the  name  of  the  defendant 
nowhere  appeared  in  any  of  the  telegrams, 
writings,  or  negotiations.  The  receipt  it- 
self Is  signed  alone  by  the  bank,  and  on  its 
face  purports  to  be  signed  on  authority  of 
the  telegram  from  R.  A.  to  T.  E.  Rowan. 
It,  however,  isi  shown  that  R.  A.  Rowan 
then  was  the  president  of  the  defendant  and 
that  it  did  some  business  in  Salt  Lake  City, 
buying,  selling,  and  renting  real  estate,  had 
a  bank  account  with  the  National  Bank  of 
the  Republic  in  the  name  of  R.  A,  Rowan, 
and  that  at  the  time  of  the  negotiations,  and 
for  nearly  2  years  prior  thereto,  it,  and  not 
Rowan,  was  the  owner  of  the  property,  and 
through  R.  A.  Bowan  as  its  president,  and 
another  as  its  secretary,  about  a  year  there- 
after, conveyed  the  property  to  Snell.  It 
further  is  made  to  appear  that  R.  A.  Rowan, 
on  the  20th  of  September,  1007,  sent  to  the 
National  Bank  of  the  Republic  a  deed  from 
the  defendant,  conveying  the  lot  to  the  Eq- 
uity Company,  53%  feet  by  warranty  and  1% 
feet  by  quitclaim,  to  be  delivered  on  pay- 
ment of  $29,000'  on  or  before  the  Oth  of 
October,  1907.  The  plaintiff,  on  the  Oth,  ten- 
dered $29,000  to  the  bank  who,  in  return, 
tendered  the  deed  forwarded  to  it  The' 
plaintiff  declined  to  accept  that  and  demand- 
ed a  warranty  deed  to  55  feet.  The  bank 
was  unable  to  make  a  tender  of  such  a  deed, 
whereupon  the  plaintiff  demanded  repay- 
ment of  the  $1,000.  Here  we  thus  have  the 
propositions  concerning  which  the  parties 
disagree.  By  the  defendant  it  is  contended 
that  whatever  agreement  was  entered  into 
was  made  between  the  plaintiff  and  R.  A. 
Rowan  and  not  between  the  plaintiff  and  the 
defendant,  and  that  in  all  events  the  defend- 
ant had  tendered  a  deed  to  the  whole  of  the 
property  owned  by  it  and  to  all  of  the  ground 
it,  or  Rowan,  by  the  terms  of  the  option,  had 
agreed  to  convey.  By  the  plaintiff  it  is  con- 
tended that  the  contracting  parties  were 
himself  and  the  defendant,  and  that  by  the 
terms  of  the  option  the  defendant  had  agreed 
to  give  a  warranty  deed  to  66x166  feet,  and 
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hence  In  fulfillment  of  the  contract  was  re-' 
quired  to  convey  by  warranty  that  much 
ground. 

The  case  waa  here  on  a  former  appeal: 
37  Utah,  304,  108  Pac.  1109.  On  that  trial 
the  plalntUC  was  let  to  the  Jury  and  permit- 
ted to  recover  on  the  theory  that  the  receipt 
or  writing  given  by  the  bank  to  the  Equity 
Company,  wherein  it  was  recited  that  55x165 
feet  were  to  be  conveyed  by  warranty,  evi- 
denced the  terms  of  the  option,  and  that  tlie 
bank  was  authorized  by  the  defendant  to 
give  such  a  writing,  or,  that  It,  with  full 
knowledge  that  such  a  writing  had  been 
given  by  the  bank,  had  ratified  it  On  that 
appeal  we  held  that  there  was  no  evidence 
to  Justify  findings  that  the  defendant  had 
authorized  the  making  of  such  a  contract, 
or  that  it  had  ratified  It,  and  hence  that  the 
case  was  submitted  to  the  jury  on  a  theory 
unsupported  by  evidence.  We  thus  reversed 
the  judgment  and  remanded  the  case  for  a 
new  trial.  Our  views  as  to  that  are  given 
in  our  former  opinion.  On  the  retrial,  while 
ihe  receipt  or  writing  given  by  the  bank  was 
put  in  evidence,  the  court,  nevertheless, 
charged  the  jury  that  there  wlaa  no  evidence 
to  show  that  the  defendant  had  either  au- 
thorized or  ratified  the  writing,  and  that 
hence  the  recital  in  the  receipt,  to  convey 
55x165  feet  by  warranty  deed,  was  not  bind- 
ing on  the  defendant.  Thus  on  the  retrial 
the  case  was  withheld  from  the  jury  on  such 
theory.  It  was  submitted  on  the  theory  of 
whether  the  defendant,  independently  of  that 
writing,  had  agreed  to  convey  by  warranty 
55  feet,  or  only  the  ground  and  title  tendered 
by  it,  53%  by  warranty  and  1%  by  quitclaim. 
The  court  also  charged  that  to  find  for  the 
plalntlfF  the  Jury  were  required  to  find  that 
he  "in  good  faith,  made  the  payment  to  the 
defendant  of  $1,000  as  an  acceptance  of  the 
offer  contained  in  the  telegrams,  and  that 
the  defendant  company  wrongfully  failed  to 
perform  its  part  of  the  contract  resulting 
from  said  transactions." 

[1-4]  A  point  is  made  that  there  is  no  evi- 
dence to  show  that  R.  A.  Rowan,  in  sending 
the  telegrams,  or  in  anything  that  he  did, 
acted  for  the  defendant,  or  that  the  $1,000 
which  was  paid  to  the  bank  was  deposited  to 
the  credit  of  the  defendant,  or  for  its  benefit, 
or  that  it  received  the  money,  it,  in  such 
respect,  being  contended  that  Rowan  acted 
for  himself,  and  that  the  money  was  deposit- 
ed to  his  credit  and  for  his  benefit.  While 
everything  was  done  in  the  name  of  B.  A. 
Rowan,  except  the  making  of  the  deed  which 
was  in  the  defendant's  name,  still  there  is 
sufficient  evidence  to  Justify  findings  that 
Rowan  acted  for  the  defendant,  and  that  it 
received  the  money  deposited  in  the  bank. 
At  any  rate,  the  defendant,  by  making  and 
forwarding  Uie  deed  to  the  bank,  ratified  the 
transaction  to  convey  whatever  west  side 
State  street  property  was  owned  by  it,  upon 
payments  being  made  as  specified  in  the  tele- 


grams. The  serious  question  Is:  What  con- 
tract In  such  respect  was  made?  As  has  been 
seen,  we,  on  the  former  trial,  held  that  nei- 
ther 6owan  nor  the  defendant  authorized  the 
bank  to  make  a  contract  to  convey  55x165 
feet  by  warranty,  or  to  make  any  ag;reement 
with  respect  to  the  terms  of  the  option,  or 
that  either  ratified  the  writing  which  the 
bank  gave  in  such  particular.  We  also  held 
that  the  telegrams  which  passed  between 
Thomas  B.  Rowan  and  R.  A,  Rowan  evi- 
denced the  terms  of  the  option.  Whether 
right  or  wrong,  our  holding  as  to  that  is  the 
law  in  the  case  and  was  binding  on  a  retrial 
on  the  same  evidence.  The  evidence  aa  to 
the  bank's  authority  to  give  the  writing,  or 
as  to  the  defendant's  ratification  thereof,  is 
the  same  on  this  as  on  the  other  triaL  And 
so  was  it  regarded  by  the  trial  court,  and 
for  that  reason  were  all  questions  as  to  such 
authority  and  ratifiqatlon  withheld  from  the 
jury.  -  The  writing  which  the  bank  gave  can 
therefore  not  be  looked  to  for  the  terms  of 
the  option.  For  that  we  must  look  else- 
where, primarily  to  the  telegrams.  In  them 
we  have  the  offer,  acceptance,  and  terms  of 
the  option.  Everything  therein  expressed  is 
sufficiently  definite  and  certain,  except  the 
description  of  the  property.  The  description 
stated  in  the  telegrams  is,  "property  west 
side  State  street"  That  of  course,  is  am- 
biguous. It  was  competent  to  aid  the  ambi- 
guity by  extrinsic  evidence,  which  the  parties 
were  permitted  to  do.-  The  further  question 
is:  Was  the  ambiguity  sufficiently  aided  to 
ascertain  the  intention  of  the  itarties  as  ex- 
pressed by  them  in  the  contract?  It  is  clear- 
ly enough  shown  Just  where  the  lot  is,  and 
that  the  defendant  owned  but  one  lot  on  the 
west  side  of  State  street  By  extrinsic  evi- 
dence it  also  is  made  to  appear  that  the  plat 
in  the  recorder's  office  showed  the  lot  to  be 
55x165  feet  It  however,  is  just  as  clearly 
made  to  appear  by  the  abstract  books  and 
records  of  deeds  that  the  title  which  the 
defendant  had  by  warranty  deed  was  only  to 
53%  feet  and  1%  feet  by  quitclaim.  It  also 
is  made  to  appear  that  on  the  1%  feet  stood 
a  wall  of  an  old  two-story  house  adversely 
possessed  and  held  by  another.  To  aid  the 
ambiguity,  "property  west  side  State  stre^" 
we  do  not  think  the  plat  in  the  recorder's 
office  was  alone  conclusive  as  tq  what  was 
intended  by  the  parties.  That  of  course,  was 
some  evidence  of  their  intention,  and  some 
evidence  as  to  what  they  meant  by  the  lan- 
guage, "property  west  side  State  street" 
But  the  abstract  book  and  the.  records  of 
deeds  also  were  evidence  for  the  same  pur- 
pose. It  is  not  shown  that  the  plaintiff,  be- 
fore be  paid  the  $1,000,  saw  the  plat  In  the 
recorder's  office,  or  the  abstract  books  or 
records  of  deeds,  or  even  examined  the  prop- 
erty to  ascertain  its  frontage,  or  that  be 
saw  Kelsey  and  Gillespie  for  informati(A  as 
was  stated  in  one  of  the  telegrams  he  could 
do  for  "exact  information."     He  did  see  a 
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"regular  real  estate  man's  plat"  wbich  show- 
ed the  property  to  be  55x165  feet.  Just  as 
Indicated  by  the  plat  In  the  recorder's  of- 
fice. But  it  la  not  made  to  appear  that  be 
even  saw  that  before  be  paid  the  $1,000.  So 
far  as  disclosed  by  the  record  it  is  not  made 
to  appear  Just  what  information  as  to  the 
exact  number  of  feet  in  the  lot  the  plaintiff 
bad  prior  to,  or  at  the  time  of,  the  payment 
of  the  $1,000,  except  as  recited  in  the  writ- 
ing given  by  the  bank  that  the  lot  was  65x165 
feet,  and  that  a  warranty  deed  was  to  be 
given  for  that  much  ground.  Nor  Is  It  made 
to  appear  from  what  source  the  bank  got 
information  as  to  the  number  of  feet  of 
ground  to  be  conveyed  or  what  Induced  it  to 
give  a  receipt  calling  for  55  feet  Certain 
it  is  the  telegram  pointed  to  by  it  in  its  re- 
ceipt as  authority  to  accept  the  money,  gave 
It  no  such  authority,  and,  indeed,  gave  it 
no  authority  to  make  or  specify  any  of  the 
terms  of  the  option  to  purchase.  And  we 
think  the  bank,  by  the  recital  of  the  telegram 
In  hsec  verba,  disclosed  Just  what  authority 
It  had,  that  of  a  mere  depositary.  After  the 
payment  of  the  $1,000,  and  when  the  abstract 
of  title  was  examined  by  plaintiff's  counsel, 
it  was  discovered  that  the  defendant  bad 
title  by  warranty  to  only  B6%  feet  and  a 
quitclaim  to  1%  feet  Then  it  was  that  he 
and  bis  counsel  visited  the  premises  and 
found  the  wall  of  the  house  on  the  1%  feet. 
There,  however,  la  evidence  to  Justify  a  find- 
ing that  the  plaintiff  believed  and  understood 
that  the  defendant  was  to  convey  65  feet  by 
warranty  deed.  That  Is  supported  by  the 
bank's  receipt  which,  while  not  competent, 
because  unauthorized,  to  show  the  terms  of 
the  option,  nevertheless,  as  it  was  seen  and 
relied  on  by  the  plaintiff  when  the  $1,000 
was  paid,  was  competent  with  other  matters 
to  show  how  he  regarded  the  ambiguity  and 
understood  the  contract  as  to  the  number  of 
feet  which,  by  its  terms,  was  to  be  conveyed 
by  warranty.  But  since  it  Is  not  made  to  ap- 
pear that  the  defendant  or  Rowan,  its  presi- 
dent, bad,  prior  to  plaintiff's  re'fusal  of  the 
defendant's  tender,  knowledge  of  the  terms 
of  the  bank's  receipt  calling  for  a  convey- 
ance of  55  feet  by  warranty,  the  receipt  was 
not  evidence  to  show  either  the  terms  of 
the  contract  or  In  what  sense  the  defendant 
understood  them  with  respect  to  the  ambigu- 
ity. We  also  think  there  Is  other  evidence  to 
Justify  a  finding  that  the  plaintiff,  by  the 
ambiguity,  believed  and  understood  that  55 
feet  of  ground  was  to  be  conveyed  by  war- 
ranty. On  the  other  hand,  there  is  evidence 
to  show,  that,  had  he,  before  he  paid  the  $1,- 
000,  inspected  the  records  to  ascertain  what 
"property  west  side  State  street,"  the  de- 
fendant had,  the  exact  number  of  feet  which 
it  owned  and  was  capable  of  conveying  by 
warranty  could  have  been  ascertained,  and 
thus  he  could  have  known  Just  what  the  de- 
fendant meant  by  the  phrase,  "property  west 
side  State  street"  Thus,  when  the  extrinsic 
evidence  is  looked  to,  the  meaning  of  the 


ambiguity,  "property  west  side  State  street," 
is  about  as  doubtful  as  it  was  before. 

[S-8]  Upon  the  record  we  deduce  these 
propositions:  Since  the  writing  given  by  the 
bank  was  neither  authorized  nor  ratified, 
there  is  no  sufficient  evidence  to  Justly  a 
finding  that  the  defendant  had  agreed  to  con- 
vey 55  feet  by  warranty,  or  that  it,  by  the 
ambiguous  phrase,  meant,  or  Intended,  to 
convey  any  other  or  different  property  than 
was  owned  and  tendered  by  It  Hence  the 
court  erred  in  submitting  the  case  to  the  jury 
on  the  theory  that  the  defendant  had  agreed 
to  convey  66  feet  by  warranty  and  in  binding 
the  Jury  as  was  done,  that  to  render  a  ver- 
dict for  the- plaintiff  the^Jury  was  required 
to  find  that  the  defendant  had  agreed  to  con- 
vey 55  feet  by  warranty.  As  to  the  plaintiff's 
understanding  of  the  ambiguity,  and  in  what 
sense  he  regarded  the  contract,  there  are  two 
views:  One  Is,  that  be  understood  and  re- 
garded it  in  the  sense  that  the  defendant  un- 
derstood It  and  as  tendering  by  its  convey- 
ance, whatever  property  was  owned  by  it  on 
the  west  side  of  State  street  If  so,  then,  the 
minds  of  the  iHirtles  met;  then  did  the  de- 
fendant tender  a  deed  in  accordance  with 
the  agreement ;  and  then  was  there  no  breach 
and  no  obligation  to  return  the  $1,000.  The 
other  view  Is,  that  the  plaintiff  understood 
the  ambiguity  to  mean  a  conveyance  by  war- 
ranty of  55  feet  If  so,  then  the  minds  of 
the  parties  did  not  meet;  then  was  there  no 
contract ;  and  then  was  the  plaintiff  entitled 
to  a  return  of  the  $1,000  paid  by  him,  not  on 
the  theory  of  any  breach  of  contract,  but 
of  money  had-  and  received.  And  for  that 
reason  was  the  defendant  not  entitled  to  a 
direction  of  a  verdict  On  such  view — the 
view  that  the  minds  of  the  parties  had  not 
met  as  to  what  was  agreed  to  be  sold  and 
conveyed,  and,  therefore,  if  the  Jury  so  found 
the  facts,  the  plaintiff  was  entitled  to  a  re- 
turn of  the  $1,000— the  plaintiff  asked  to  go 
to  the  Jury;  and,  as  appears  by  bis  requests, 
that  was  the  only  view  on  which  he  asked 
a  submission  of  the  case.  The  court  refused 
the  requests  or  to  submit  the  case  on  such 
theory;  but,  as  has  been  seen,  submitted  It 
on  the  theory  alone  of  whether  the  parties, 
Independently  of  the  recitals  in  the  bank's 
receipt,  and  especially  as  evidenced  by  the 
telegrams,  had  entered  Into  an  agreement 
to  convey  55  feet  by  warranty,  or  only  53% 
f6et  by  warranty  and  1%  feet  by  quitclaim. 
Notwithstanding  there  are  no  cross-assign- 
ments, and  no  request  or  motion  in  the  court 
below  on  behalf  of  the  plaintiff  to  direct  s 
verdict  In  his  favor,  be,  nevertheless,  in  de 
fense  of  the  verdict  and  judgment;  urges  an 
affirmance,  on  the  theory  embodied  In  hlii 
refused  requests.  Since  this  Is  a  law  case  in 
which  our  power  to  review — except  jurisdlo- 
tional  matters — is  restricted  to  assignments 
of  error,  and  where  we  may  not,  as  in  equity, 
look  into  the  evidence  to  determine  the  cor- 
rectness of  the  Judgment,  and  aa  there  was 
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no  mott<nt  nor  reatiest  to  direct  a  verdict  In 
plaintiff's  favor,  nor  even  any  assignment 
presenting  tbe  mlings  refusing  bis  request, 
our  power  to  affirm  the  judgment  on  the  theo- 
ry of  money  Iiad  and  received  is  doubtful, 
even  though  on  a  review  of  the  evidence  it 
should  appear  that  such  a  direction,  had  it 
been  asked,  would  have  been  Justified.  But 
looking  Into  the  record  as  we  have,  we,  as 
already  indicated,  are  of  the  opinion  that  tbe 
evidence  is  not  so  conclusive  as  to  have  en- 
titled the  plaintifF  to  such  a  direction  had 
sudi  a  request  been  asked  or  motion  made. 
So  too,  apparently,  was  the  case  regarded  by 
the  plaintiff  hlmsedf,  and  hence  asked  for  no 
such  direction  as  matter  of  law,  but  for  a 
submission  as  matter  of  fact  Thus  is  it  ap- 
parent that  to  now  affirm  the  juifgment  on 
the  theory  urged  would  be  to  Infringe  upon 
the  right  to  brlal  by  Jtiry  and  to  uphold  the 
Judgment  upon  a  wholly  different  theory  from 
that  on  which  the  case  was  submitted.  The 
Judgment,  therefore,  must  be  reversed,  and 
tbe  case  again  remanded  for  a  new  trial. 

[t]  There  is  another  point  presented.  Tbe 
plaintiff,  over  the  defendant's  objection,  was 
permitted  to  testify  to  a  conversation  he  had 
In  California  with  R.  A.  Rowan  nearly  a 
year  after  the  commencement  of  the  action, 
and  after  a  trial  of  the  cause  resulting  in 
a  verdict  In  the  defendant's  favor.  The 
plaintiff,  tB  such  respect,  testified  that  in 
November,  1908,  while  visiting  in  California, 
he  entered  Rowan's  office,  and,  on  being  pre- 
sented to  him.  Rowan  said:  "You  are  the 
fellow  who  Is  suing  me,"  and  after  inviting 
him  to  his  room  asked  what  he  could  do  for 
him.  The  plaintiff  replied:  "I  just  happened 
to  be  passing,  and  looked  up  here  and  saw 
your  windows,  and  seeing  that  I  had  a  law- 
suit with  you  I  thought  I  would  come  up 
and  discuss  it  man  to  man.  I  thought  pos- 
sibly I  could  show  you  I  was  right  or  wrong, 
and  we  might  settle  this  between  ourselves." 
Rowan,  after  calling  for  tbe  correspondence 
In  his  office,  and  looking  over  it,  said:  "Tyng, 
I  don't  know  as  I  want  to  discuss  this 
thing  with  yon.  The  Jury  says  It  Is  mine, 
and  I  guess  it  Is  mine.  Come  on,  let's  .go 
ont  and  see  the  town."  As  they  were  leav- 
ing. Rowan  said:  "Tyng,  I  will  flip  a  penny 
with  yon  to  see  who  takes  the  51,000."  Tyng 
said:  "Rowan,  I  am  a  pretty  good  gam- 
bler, but  I  never  yet  flipped  a  penny  for. a 
thousand  dollars."  Rowan  thereupon  said: 
"That  $1,000  is  mine.  If  you  had  called  the 
bluff,  I  probably  would  have  backed  down." 
Plaintiff  testified  that  thereupon  they  left, 
and  ttiat  he  was  shown  the  town  by  Rowan, 
and  that  "we  were  two  pretty  good  friends; 
that  is  all  there  was  about  it."  Then  the 
plaintiff  was  asked  what,  U  anything.  In  that 


conversation,  was  said  as  to  whether  "your 
lawsuit  lay  against"  the  defendant  or  Rowan, 
and  over  further  objections  was  permitted  t» 
answer  that  "nothing  was  said." 

This  testimony  was  permitted  on  the  theo- 
ry, putting  It  in  the  language  of  plaintUTs 
counsel,  that  "any  observations  of  tbe  presi- 
dent of  this  company  upon  the  matters  la 
issue  between  the  plaintiff  and  the  def«tdant 
are  competent  testimony  whether  it  be  ad- 
missions against  interest  oc  what  It  may 
be,"  and  of  an  implied  admission  to  dispute 
the  defendant's  claim,  that  if  any  one  was 
liable  to  the  plaintiff,  the  liability  was  Row- 
an's and  not  the  defendant's.  It  Is  qnit« 
clear  no  authority  was  shown  on  bdialf  of 
Rowan  to  then  make  admissions  against  the 
defendant  as  to  past  events.  No  such  au- 
thority can  be  Implied  from  the  fact  tliat  lie 
was  an  agent  or  officer  of  the  defendant  3 
Clark  and  Marshall,  Private  Corporations, 
{  727;  Meyers  v.  RaUroad,  86  Utah,  807,  IM 
Pac.  736,  21  Ann.  CasL  1229 ;  Idaho  v.  Insiu>- 
ance  Company,  8  Utah,  41,  29  Pac.  826,  17 
Ii.  R.  A.  686.  Here  It  also  is  urged  that  tbe 
evidence  was  material  as  bearing  on  "the  ques- 
tion of  a  demand  of  the  money  and  as  show- 
ing the  reason  wliy  the  same  was  withbdd 
by  the  defendant"  That  but  involves  tlie 
same  principle,  binding  the  principal  by  the 
admission  of  an  assumed  agent  not  made  In 
the  course  of  a  transaction  or  in  the  coorw 
of  any  business  then  being  conducted  for  and 
on  behalf  of  the  principal,  but  wholly  as  to 
past  events,  without  even  a  showing  that 
any  agency  at  all  then  existed  between  the 
defendant  and  Rowan.  It  further  is  argned 
that  the  testimony  was  harmless.  Because 
it  so  slightly  tended  to  prove  what  was  claim- 
ed for  it  it  does  not  appear  to  be  very  harm- 
ful. Still,  the  testimony,  In  some  slight  de- 
gree, affords  a  basis  of  Just  such  arguments 
as  are  made  concerning  it  to  show  the  de- 
fendant's "observations  on  the  matters  in 
issue,"  and  showing  "a  demand  of  the  mooe; 
and  the  reason  why  it  was  withheld  by  the 
defendant"  To  that  extent  it  may  have 
done  harm ;  at  least  It  Is  bard  to  say  It  did 
no  harm.  It  involved  not  only  matters  of 
incompetency,  but  also  of  Irrelevancy;  aa 
apparent  fairness  on  the  part  of  tbe  plaintiff 
to  adjust  his  controversy  out  of  court  "man 
to  man,"  and  the  defendant's  willingness  to 
hazard  its  claim  or  defense  on  a  "ffip  of  a 
penny."  The  testimony  probaMy  was  not 
so  harmful  as  to  alone  require  a  reversal  tt 
the  judgment 

But  for  the  reasons  heretofore  given,  to 
getber  with  this,  the  judgment  is  reversed 
and  the  case  remanded  for  a  new  tilaL  Costa 
to  appellant 

FRICK  and  McCARTT,  JJ.,  ecmcnr. 
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(47  Utah,  in) 
BICH  COTOraPT  T.  BAILET  et  aL,  State 
Boaid  of  Bqaallzatian.    (No.  2839.) 

(Supreme  Court  of  Utah.    Jan.  12,  1910.) 

1.  Taxation  «=5>299  —  Apfobtionicent  bt 
Statb  Boabd  or  Bquauzation  —  Cobbko 

TIOH. 

Comp.  Laws  1907,  I  2561,  as  amended  b7 
Laws  1909,  c  63,  proTides,  relative  to  the  ap- 
portionment of  the  property  and  franchises  of 
railroad  and  other  companies  operating  is  more 
than  one  county  for  purposes  of  taxation,  that 
the  state  board  of  equalization  shall  before  the 
fourth  Monday  in  June  transmit  to  the  county 
auditor  of  each  county  a  statement  showing 
the  property  assessed  and  its  assessed  value, 
as  fixed  and  apportioned  to  such  county.  Sec- 
tion 2562  provides  that  on  the  second  Monday 
in  August  the  b<mrd  of  county  commissioners 
of  each  county  must  enter  an  order  stating  and 
declaring  the  property  assessed  by  the  state 
board,  and  that  such  board  shall  apportion  the 
assessed  valuation  of  the  property  and  franchis- 
es of  railroad  companies  so  apportioned  to  the 
county  to  the  several  city,  town,  or  other  less- 
er taxing  districts  in  the  county.  Section  2588. 
as  amended  by  Laws  1909,  c.  63,  requires  the 
state  board,  before  the  last  Monday  in  July, 
to  determine  the  rate  of  state  tax,  and  section 
2598,  as  amended  by  Laws  1915,  c.  Ill,  re- 
quires the  board  of  county  commissioners  of 
each  cotmty  to  fix  the  rate  of  county  taxes  be- 
tween the  last  Monday  in  July  and  the  second 
Monday  in  August  Stld  that,  where  the  state 
board  by  mistake  apportioned  to  a  county  rail- 
road property  which  it  afterwards  became  sat- 
isfied was  located  in  and  should  have  been  ap- 
portioned to  a  different  county,  it  had  jurisdic- 
tion, at  any  time  before  the  second  Monday  in 
August,  to  correct  the  error  and  make  the  appor- 
tionment to  the  proper  county.^ 

[Ed.    Note. — For  other   cases,   see   Taxation, 
Cent  Dig.  {  472;   Dec.  Dig.  <»s>2g9.] 

2.  Taxation  9=>299  —  Affobtionment  bt 
Stati  Boabd  o»  Bquaijzatton— Kkvmw  bt 
Cebtiokabi. 

Where,  owing  to  the  topography  of  the 
country  and  the  somewhat  uncertain  legisla- 
tive description  of  the  boundary  line  between 
R.  and  S.  connfTes,  the  precise  location  of  snch 
line  was  doubtful,  its  location  was  a  question 
of  fact,  and,  where  the  state  board  of  equaliza- 
tion acted  in  good  faith  and  in  accordance  with 
its  best  judgment  in  determining  where  the 
boundary  line  was  located  and  in  apportioning 
railroad  property  in  S.  county  for  taxation 
which  it  was  claimed  was  situated  in  R.  county, 
it  did  not  exceed  its  jurisdiction  so  as  to  make 
its  acts  subject  to  a  writ  of  certiorari,  even 
though  it  was  afterwards  determined  by  a  high- 
er authority  that  the  property  was  in  K.  county. 
[Ed.  Note.— For  other  cases,  see  Taxation. 
Cent  Dig.  |  472;   Dec.  Dig.  <»=>299.] 

3.  Taxatioit  «=»299  —  Afpobtionubnt  bt 
State  Boabd  or  Equalization— Conolu- 

BIVENSSS. 

The  state  board  of  equalization's  determi- 
nation, in  apportioning  railroad  property,  as  to 
the  location  of  the  boundary  between  adjoining 
counties,  is  not  condnsive  with  regard  to  any 
succeeding  fiscal  or  taxing  year. 

lEd.   Note.— For   other   cases,    see   Taxation, 
Cent  Dig.  i  472;  Dec.  Dig.  <»s>299.] 


'  Dlstlnguisblns  Juab  County  v.  Batlev.  M  Utali. 
m.  146  Pac.  7«4. 


4.  Taxation  4s»299  —  AppoRTioNin!"«T  BT 
State  Boabd  or  Equalization  —  Conclu- 

BIVCNESS. 

The  state  board  of  equalization's  determi- 
nation, in  apportioning  railroad  property  for 
taxation,  as  to  the  location  of  the  boundary 
line  between  adjoining  counties  must  at  some 
time  become  conclusive  for  the  current  year,  and 
that  time  arrives  when  all  of  the  apportion- 
ments, including  those  to  leaser  taxing  units, 
have  been  made  and  the  taxes  have  been  levied 
for  the  year.* 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  {  472 ;   Dec.  Dig.  «=»299.] 

8*  Taxation  €=3299  —  Afpobtionmbnt  bt 
State  Boabd  of  Equalization— <Ketiew  bt 
Cxbtiobari. 

Where  an  application  for  a  writ  of  certio- 
rari to  review  the  action  of  the  state  board  of 
equalization  in  apportioning  to  S.  county  for 
taxation  railroad  property  claimed  to  be  locat- 
ed in  R.  countv  was  not  applied  for  until  aft- 
er the  second  Monday  in  August,  the  date  on 
which  apportionments  were  required  to  be  made 
by  the  county  commissioners  of  the  several 
counties  of  the  state  to  the  lesser  taxing  units, 
and  the  board  did  not  clearly  exceed  its  powers 
or  jurisdiction,  a  peremptory  writ  would  not 
be  granted,  in  view  of  the  disturbance  of  appor- 
tionments and  tax  levies  in  S.  county  ana  the  ■ 
mischievous  consequences  which  would  result* 
[Ed.  Note. — For  other  caaes,  see  Taxation, 
Cent  Dig.  {  472;   Dec.  Dig.  «=3299.] 

Certiorari  by  Rich  County  against  Wil- 
liam Bailey  and  others,  constituting  the 
State  Board  of  Equalization  of  the  State  of 
Utah.  Writ  quashed,  and  application  dis- 
missed. 

Howat,  Macmillan  ft  Nebeker,  of  Salt  La^e 
City,  for  plaintiff.     P.  H.  Neeley,  of  Coal-, 
yllle,  and  A.  R.  Barnes,  Atty.  Qen.,  for  de- 
fendanta 

FRICK,  J.    On  the  lltb  day  of  August, 

1915,  one  W.  T.  Rex,  as  chairman  of  the 
board  of  county  commissioners  of  Rich  coun- 
ty, filed  an  application  in  this  court  In  be- 
half of  said  county  praying  for  a  writ  of 
certlorarL  In  the  application  he  prayed  that 
William  Bailey,  John  Watson,  Harden  Ben- 
nion,  and  Amos  O.  Gabbot,  constituting  the 
state  board  of  equalization  of  Utah,  herein- 
after called  defendants,  be  required  by  this 
court  to  show  cause  why  said  defendants 
should  not  annul  certain  acts  or  proceedings 
relating  to  the  apportionment  of  certain 
railroad  property,  which  proceedings,  it  was 
alleged,  are  illegal.  In  said  application,  after 
stating  the  necessary  matters  of  inducement, 
it  was,  in  substance,  alleged  that  the  Union 
Padflc  Railroad  Company,  hereinafter  called 
company,  owned  and  operated  a  certain  line 
of  railroad  through  certain  counties  of  this 
state,  and  that  a  portion  of  such  railroad  \b 
In  Rich  county  and  is  subject  to  taxation 
therein;    that  on  the  16th  day  of  February, 

1916,  said  company  filed  with  said  defend- 


•  Juab  County  v.  Bailey,  44  Utah.  S7T,  140  Pac.  764. 

•  Juab  County  v.  Bailey,  44  Utah^  S77,  140  Pac.  7(4 ; 
Crosby  v.  Probate  Court,  I  Utah,  SS,  6  Pac.  632. 
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ants  a  statement  as  required  by  law  show- 
ing the  number  of  miles  of  main  line  and 
the  length  of  cdde  tracks  It  owned  In  said 
Rich  county ;  that  thereafter  said  defendants 
duly  assessed  the  whole  line  of  railroad  and 
side  tracks  in  Utah,  and  on  the  15th  day  of 
June,  1915,  as  required  by  law,  duly  as- 
sessed that  portion  of  said  railroad  which  is 
within  said  Rich  comity,  together  with  other 
■property  connected  therewith,  and  there- 
after apportioned  said  property  for  taxation 
to  said  county;  that  thereafter,  and  prior 
to  the  fourth  Monday  of  June,  1015,  as  re- 
quired by  our  statutes,  the  said  defendants 
transmitted  to  the  auditor  of  said  Rich  coun- 
ty a  statement  showing  the  assessment  they 
had  made  of  said  line  of  railroad  within  said 
county,  and  that  such  assessment  amounted 
to  the  sum  of  $113,010,  and  In  said  state- 
ment it  was  also  made  to  appear  that  the 
defendants  had  apportioned  the  amount  of 
said  assessment  to  said  Rich  county  for  tax- 
ation; that  thereafter,  to  wit,  on  the  20th 
day  of  July,  1916,  said  defendants,  without 
authority,  and  in  excess  of  their  Jurisdiction, 
rescinded  their  said  order  and  action  by 
which  they  had  apportioned  said  sum  of 
1113,010  to  said  Rich  county,  and  apportion- 
ed the  same  to  Summit  county;  that  the 
acts  of  said  defendants  in  rescinding  said 
apportlonmept  made  to  Rich  county  and  la 
reapportioning  the  same  to  Summit  county 
were  without  authority,  and  that  the  plain- 
tifF  thereby  is  deprived  of  the  tax  which  is 
levied  upon  said  railroad  and  other  property 
within  said  county,  and  that  it  has  "no 
plain,  speedy,  or  adequate  remedy  at  law." 
A  writ  of  certiorari  was  duly  issued  by  this 
court  requiring  said  defendants  to  show 
cause  why  the  acts  and  proceedings  com- 
plained of  should  not  be  annulled.  The  de- 
fendants, at  the  time  fixed  in  the  writ,  ap- 
peared through  the  Attorney  General  and 
demurred  to  the  application.  The  parties 
were  heard  on  the  demurrer,  and  at  the  con- 
clusion of  the  hearing,  without  passing  upon 
the  same,  we  required  the  defendants  to 
certify  up  the  record  of  the  proceedings 
which  are  complained  of  in  said  application. 
The  defendants  accordingly  certified  up  the 
whole  proceedings  which  are  now  before  us. 
From  the  return  made  by  the  defendants 
it  appears  that  the  portion  of  the  railroad 
in  question  here  had  during  all  of  the  past 
years  been  regarded  as  lying  within  Summit 
county,  and  not  as  being  In  Rich  county; 
that  said  railroad  line  had  always  been  as- 
sessed in  Summit  county  and  apportioned  for 
taxation  to  said  county;  that  for  the  year 
1915  the  tax  officer  of  said  railroad  company 
filed  the  tax  statement  required  by  our  stat- 
ute with  the  defendants ;  that  in  said  state- 
ment said  officer  returned  4.98  miles  of  the 
main  line  of  raUroad  and  .82  of  a  mile  of 
side  track  for  taxation  in  Rich  county,  and 
that  the  attorney  for  said  com:]any  demand- 
ed that  said  mileage  be  assessed  la  Rich 


coimty ;  that  pursuant  to  said  return  and  de- 
mand the  defendants  assessed  the  number  of 
miles  aforesaid  as  being  In,  and  apportioned 
the  same  for  taxation  to,  said  Rich  county; 
that  after  said  apportionment  had  been  made 
Summit  county,  in  which  said  4.98  miles  of 
main  line  and  said  side  tracks  had  always 
been  assessed  and  apportioned,  protested 
against  apportioning  the  same  to  said  Rldi 
coimty,  and,  after  investigating  the  matter, 
said  defendants  became  convinced  that  they 
had  erred  in  making  said  apportionment  to 
said  Rich  county,  and  on  the  29th  day  of 
July,  1915,  rescinded  their  action  by  which 
said  mileage  was  apportioned  to  said  Rich 
county,  and  apportioned  the  same  for  taxa- 
tion to  Summit  county,  to  which  comity  the 
same  had  always  been  apportioned,  as  before 
stated. 

[1]  Counsel  for  plaintiff  vigorously  insist 
that,  inasmuch  as  it  is  provided  by  Comp. 
Laws  1907,  i  2661,  as  amended  by  chapter 
63,  liaws  Utah  1009,  the  defendants  "shall  be- 
fore the  fourth  Monday  of  June"  in  each 
year  make  and  transmit  the  apportionment 
of  railroad  property  to  the  respective  coun- 
ties In  which  it  is  located  and  is  assessed, 
they  exceeded  their  power  or  jurisdiction  in 
changing  the  apportionment  from  Rich  to 
tsummit  county  as  before  stated.  It  is  fur- 
ther contended  that  such  is  the  effect  of  our 
holding  in  the  case  of  Juab  County  v.  Bailey, 
44  Utah,  377,  140  Pac.  764.  In  that  case 
we  had  before  us  an  application  by  Juab 
county  for  a  writ  of  mandate,  which  appli- 
cation was  filed  on  the  1st  day  of  November, 
1913,  and  in  which  we  were  asked  to  require 
the  defendants  to  reconvene  as  a  state  tward 
of  equalization  and  to  require  them  to  hear 
evidence  upon  and  determine  the  quesUon 
whether  the  net  proceeds  of  a  certain  mine 
should  or  should  not  be  apportioned  to  said 
Juab  county  which  had  theretofore  been  ap- 
portioned to  Utah  county  in  the  preceding 
June  of  that  year.  The  gist  of  that  deci- 
sion is  correctly  reflected  in  the  headnote  In 
the  following  words: 

"Held  that,  where  a  mining  company  incor- 
rectly reported  to  the  state  board  of  equalixa- 
Cion  the  gross  yield  of  certain  mines  as  located 
in  U.  county,  when  they  were  largely  located 
in  plaintiff  county,  and  under  such  re«>rt  the 
assessed  valuation  was  apportioned  to  U.  coun- 
ty, plaintiff,  after  such  apportionment  and  tbe 
rate  of  taxation  bad  been  fixed  in  accordaDce 
therewith,  and  all  levies  had  been  completed, 
could  not  maintain  mandamus  to  compel  the 
state  board  of  equalization  to  grant  a  hearing 
and  reapportion  the  assessed  value  of  such  min- 
ing property  to  plaintiff  coimty." 

It  is  quite  true  that  there  is  language 
used  in  the  opinion  from  which  it  might  be 
Inferred  that  after  the  defendants  had  made 
and  transmitted  the  apportionment  to  the 
several  counties,  which  they  must  do  not 
later  than  the  fourth  Monday  in  June  of 
each  year,  tney  had  no  further  Jurisdiction 
or  power  in  the  premises,  but  a  careful 
reading  of  the  opinion  shows  that  what  was 
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actually  decided  Is  expressed  In  the  portion 
of  tbe  headnote  which  we  have  quoted  above. 
The  headnote  is  sqnarely  based  upon  what 
Is  said  in  the  opinion.  In  referring  to  the 
question  to  be  decided,  we,  In  the  course  of 
tbe  opinion,  said: 

"The,  qneation  involved  and  to  be  decided 
now,  however,  is:  Can  tliis  court  by  writ  of 
mandate  coerce  said  board  to  grant  a  bearing 
for  the  purposes  aforesaid  after  the  apportion- 
mentt  have  been  made,  the  rate  of_  taxation  fitt- 
ed in  accordance  with  tuoh  Apportionment*,  and 
all  levie*  have  been  made  purtuant  theretoT" 
(Italics  mine.) 

It  is  conclusively  shown  tbat  we  there  bad 
in  mind  the  additional  apportionments  which 
are  required  to  be  made  by  tbe  county  com- 
missioners as  will  hereinafter  appear,  the 
determining  of  tbe  tax  rate  and  the- making 
of  tbe  levies,  and  not  only  the  single  appor- 
tionment which  must  be  made  on  the  fourth 
Monday  of  June  by  the  defendants.  More- 
over, In  concluding  tbe  opinion,  we  said: 

"But  the  right  of  the  plaintiff  to  invoke  the 
action  of  the  state  board  of  equalization  and 
the  authority  of  that  board  to  grant  the  relief 
prayed  for  at  this  time  and  under  the  circum- 
stances disclosed  in  the  application  are  too 
doubtful  to  authorize  us  to  coerce  that  board  to 
grant  the  bearing  requested  by  the  plaintiff." 

That  application  was  made  in  November, 
when  the  apportionment  there  in  question 
bad  been  made  on  or  before  the  fourth  Mon- 
day in  June.  Section  2562,  which  was  then 
and  Is  now  In  force,  and  which  we  bad  in 
mtnd  then,  provides: 

"On  the  second  Monday  in  August  the  board 
of  county  commissioners  of  each  county  must  take 
and  cause^to  be  entered  in  the  proper  record  an 
order  stating  and  declaring  the  property  assessed 
by  the  state  l>oard  of  equalization  apportioned 
to  such  county;  and  tbe  said  board  of  county 
commissioners,  acting  as  a  board  of  equalization 
for  said  county,  shall  in  like  manner  apportion 
the  assessed  valuation  of  all  the  property  and 
franchises  of  railroad,  •  *  •  companies,  so 
apportioned  to  said  county  by  the  state  board 
of  equalization,  to  the  several  city,  town,  school, 
road,  or  other  lesser  taxing  districts  in  the 
county." 

In  section  26S8,  as  amended  by  Laws  1909, 
p.  105,  it  is  provided  tbat  the  defendants,  be- 
fore the  last  Monday  in  July  of  each  year, 
must  determine  the  rate  of  state  tax  which 
Is  "to  be  levied  and  collected  upon  tbe  assess- 
ed valuation  of  the  property  of  the  state," 
tbat  Is,  the  property  assessed  within  the 
state.  Section  2593,  as  amended  by  Laws 
1915,  p.  191,  i  1,  provides: 

"The  board  of  county  commissioners  of  each 
county  must,  between  tbe  last  Monday  in  July 
and  the  second  Monday  in  August  in  each  year, 
fix  the  rate  of  county  taxes." 

On  that  day  all  the  levies  must  also  be 
completed. 

All  of  the  foregoing  provisions  were  there- 
fore In  our  minds,  although  they  were  not  all 
stated  or  referred  to  in  the  opinion  in  Juab 
Comity  ▼.  Bailey,  supra,  and  tbe  result  in 
that  case  was  based  upon  all  of  them. 

We  are  still  of  the  opinion,  and  adhere  to 
the  ruling,  that,  after  the  apportionments 
have  been  made  and  certified  to  the  several 


counties,  the  defendants  ought  not  to  be,  and 
cannot  be,  coerced  by  mandamus  to  grant  a 
hearing  for  the  purpose  of  changing  an  ap- 
portionment regularly  and  timely  made  to 
one  county  and  reapportion  the  same  to  an- 
other county.  Within  tbat  statement,  how- 
ever, is  not  Included  tbe  further  proposition 
tbat  In  case  the  defendants  bad  arbitrarily, 
capriciously,  or  wrongfully  made  an  appor- 
tionment to  a  county  which  cleatly  was  not 
entitled  thereto,  or.  If  they,  by  mistake,  had 
apportioned  property  to  one  county  which 
clearly  and  manifestly  should  have  been  ap- 
portioned to  another,  the^  could  not  be  com- 
pelled to  correct  the  wrong  in  tbe  first  In- 
stance, or  could  not  on  their  own  motion  or  at 
the  instance  of  others  correct  the  error  in  the 
second,  provided  the  application  to  correct 
tbe  wrong  was  made  so  that  it  could  be  beard 
and  determined  before  the  second  Monday  In 
August,  and  the  error  was  corrected  before 
that  time,  which  Is  tbe  date  on  which  all  tbe 
apportionments  must  be  completed  to  all  of 
tbe  lesser  taxing  units  of  the  several  counties 
and  at  which  time  the  rate  of  taxation  must 
be  fixed  and  all  the  levies  made.  In  Juab 
County  V.  Bailey,  supra,  tbe  county  had  de- 
layed making  its  application  until  all  of  the 
apportionments  had  been  made  to  tbe  lesser 
taxing  units  of  tbe  several  counties  and  after 
the  rate  of  taxation  bad  been  determined  and 
the  levies  had  been  made,  althongh  it  could 
have  made  its  application  at  any  time  after 
the  second  Monday  in  February  and  before 
tbe  fourth  Monday  in  Juna  Then,  again,  its 
claim  was  one  tbat  was,  to  say  tbe  least, 
doubtfuL  To  our  minds  there  Is  a  substan- 
tial differebce  between  such  a  case  and  one 
where  it  is  clear  tbat  the  defendants  have  act- 
ed arbitrarily  or  capriciously,  or  where  they 
were  mistaken  In  making  an  apportionment. 
[2]  Where  there  Is  dowbt  with  regard  to 
whether  a  certain  assessment  should  be  ap- 
portioned to  one  county  or  to  another,  and 
tbe  question  is  one  of  fact,  and  the  defendants 
have  passed  upon  tbe  facts,  tben  neither  this 
nor  any  other  court  can  control  their  action. 
If,  as  appears  from  the  record  before  us,  the 
precise  point  where  the  boundary  Une  be- 
tween Rich  and  Summit  counties  is  located 
is  doubtful,  and  the  same  must  be  established 
by  measurements  or  surveys,  then  the  ques- 
tion of  where  the  boundary  line  should  be  lo- 
cated is  one  of  fact,  and.  If  the  defendants 
have  acted  In  good  faith  and  In  accordance 
with  their  best  Judgment  in  determining  the 
boundary  line,  they  have  neither  exceeded 
their  Jurisdiction  nor  power  so  as  to  make 
their  acts  subject  to  tbe  writ  of  certiorari; 
nor  can  they  be  comi>elled  to  change  their  ac- 
tion by  writ  of  mandate.  The  record  disclos- 
es tbat,  owing  to  the  topography  of  the  coun- 
try and  the  somewhat  imcertain  legislative 
description  of  the  boundary  line  between  Rich 
and  Summit  counties,  the  precise  point  where 
it  should  be  fixed  is  in  doubt  Since  it  is  tbe 
duty  of  the  defendants  to  assess  all  of  the 
railroad  lines,  side  tracks,  and  other  railroad 


Digitized  by 


Google 


776 


164  PACIFIC  EBPORTEB 


(Utab 


property,  and  to  apportion  the  same  to  the 
counties  In  which  the  railroad  lines  and  side 
tracks  are  located,  it  la  their  duty,  In  case 
ot  doubt,  to  determine  in  what  county  a 
particular  portion  of  the  tracks  la  located, 
and  their  Judgment  In  that  regard,  if  hon- 
estly and  conscientiously  exercised,  must  pre- 
vail until  the  boundary  line  Is  determined 
and  fixed  upon  the  ground  by  some  authority 
higher  than  theirs.  There  Is — ^there  can  be — 
no  escape  from  that  conclusion.  In  view  of 
all  the  facts  and  circumstances  and  the  evi- 
dence that  was  before  them,  as  disclosed 
from  their  return,  the  defendants  were  Justi- 
fied in  believing  that  they  had  erred  In  mak- 
ing the  apportionment  to  Rich  county,  and, 
in  view  that  the  error  was  corrected  before 
the  final  api>ortionments  had  been  made  t>y 
the  county  commissioners  and  before  the  tax 
levies  had  been  determined  upon  and  made, 
we  think  the  defendants  had  full  power  or 
Jurisdiction  in  the  premises. 

[3-6]  If  it  should  hereafter  be  determined 
by  a  higher  authority  that  the  railroad  line 
in  question  is,  in  fact,  in  Rich  county,  and 
not  in  Summit  county,  such  determination, 
under  the  circumstances,  would  not  militate 
against  the  defendants'  Jurisdiction,  but 
would  oiily  establish  the  fact  that  they  were 
in  error  In  determining  the  county  line.  Un- 
der our  statutes  certiorari  cannot  be  resorted 
to  for  the  purpose  of  correcting  mere  errors 
unless  the  errors  occur  through  acts  in  excess 
of  jurisdiction.  So  long  as  the  county  line 
between  the  two  counties  remains  in  doubt, 
the  defendants  must  determine  where  such 
boundary  is  as  best  they  can,  which,  it  seems, 
they  did.  Of  course,  their  detemUnation  for 
one  fiscal  or  taxing  year  is  not  conclusive 
with  regard  to  any  other  succeeding  year. 
For  the  reasons  pointed  out  in  Juab  County 
T.  Bailey,  supra,  the  boundary  line  must,  as  a 
matter  of  necessity,  at  some  time  become  con- 
clusive for  the  instant  year,  and  tliat  time, 
under  our  statute,  arrived  when  ail  of  the 
apportionments,  including  those  to  lesser  tax- 
ing units,  have  been  made,  and  the  taxes 
have  been  levied  for  the  year.  An  attempt  to 
disturb  the  apportionments  after  that  time 
might  result  In  much  mischief.  Moreover, 
when  that  time  has  arrived'there  Is  no  longer 
any  authority  given  by  the  statute  to  make 
farther  changes  or  corrections.  In  this  case 
the  apportionment  which  is  complained  of 
was  made  at  least  ten  days  before  the  finn! 
apportionments  of  the  connty  commissioners 
could  have  been  made,  as  appears  from  sec- 
tion 2562,  supra.  Counsel  for  plaintiff  have 
cited  a  number  of  cases  which,  they  insist, 
support  their  contention  that  the  defendants 
exceeded  their  Jurisdiction  in  reapportioning 
the  assessment  in  question  to  Summit  county. 
After  a  careful  consideration  of  those  cases, 
however,  we  do  not  see  how  anything  therein 
decided  in  any  way  militates  against  or  af- 
fects the  foregoing  conclusions.  We  are  of 
the  opinion,  therefore,  that  the  alternative 
writ  heretofore  issued  should  be  quashed. 


There  is,  however,  another  reascm  wliy  per- 
emptory writ  of  certiorari  should  not  issue 
in  this  case.  As  we  liave  seen,  the  applica- 
tion for  that  writ  was  not  made  until  the  11th 
day  of  August,  1910,  or  two  days  after  tlia 
second  Monday  of  August,  the  date  on  which 
the  final  apportionments  were  required  to  be 
made  by  the  county  commissioners  of  the  sev- 
eral counties  of  this  state  to  the  lesser  tax- 
ing unita  If  the  writ  were  sustained,  there- 
fore, we  would  be  required  to  do  precisely 
what  we  in  Juab  County  v.  Bailey,  supra, 
held  ought  not  to  be  done,  namely,  disturb  all 
the  apportionments  and  tax  levies  for  the 
year  1915  in  Summit  county.  In  6  Cyc.  747, 
the  law  upon  this  subject  is  stated  to  be  that 
the  writ  should  not  be  granted  "where, 
should  the  writ  be  granted,  and  the  proceed- 
ings be  quashed  or  reversed,  mischievous  con- 
sequences would  ensue  and  the  parties  or 
third  persons  could  not  be  placed  In  statu 
quo."    It  is  further  said  (page  748): 

"Where  great  public  detriment  or  inconven- 
ience would  or  might  have  resulted  from  inter- 
fering with  the  proceedings  of  public  bodies 
which  exercise  rights  in  which  the  people  at 
large  are  concerned,  and  no  substantial  Injary 
would  result  from  its  refusal,  the  writ  has 
been  denied,  and  its  allowance  in  such  cases  is 
diacretionai7." 

The  foregoing  text  is  sustained  by  the 
great  weight  of  authority.  Crosby  ▼.  Pro- 
bate Court,  3  Utah,  68,  5  Paa  652 ;  Hager  v. 
Supervisors,  etc.,  47  Cal.  228 ;  Keys  r.  Harin 
County,  42  CaL  255;  Rutland  ▼.  Connty 
Com'rs,  20  Pick.  (37  Mass.)  79;  People  v. 
Mayor,  eta,  2  Hill  (N.  Y.)  12;  Woodworth 
V.  GibCs,  61  Iowa,  398,  18  N.  W.  287;  Meads 
▼.  Belt  Copper  Mine,  125  Mich.  456,  84  N.  W. 
615;  Cavanagh  v.  Bayonne,  63  N.  J.  Law, 
179,  43  Atl.  442.  We  do  not  mean  to  be  un- 
derstood as  holding  that,  where  it  Is  clearly 
made  to  appear  that  an  inferior  tribunal  has 
exceeded  its  powers  or  Jurisdiction,  the  writ 
should  be  granted  or  withheld  at  the  discre- 
tion of  the  court,  but  what  we  mean,  and  now 
hold,  is  that,  where,  as  is  the  case  here,  the 
proceedings  complained  of  are  not  clearly  be- 
yond the  jurisdiction  or  power  of  the  tribunal 
or  body  who  made  them,  and  where,  as  here, 
to  set  aside  the  proceedings  and  to  annul 
them  would  cause  mischievous  consequences, 
in  that  it  would  or  might  seriously  affect  the 
revenues  of  Summit  county,  the  writ  should 
be  withheld,  and  especially  so  since  the  appli- 
cation was  not  made  until  the  time  within 
which  all  the  apportionments  to  the  lesser 
taxing  units  and  for  the  levying  of  all  tha 
taxes  had  fully  elapsed. 

It  is  therefore  ordered  that  the  writ  here- 
tofore Issued  be,  and  the  same  la,  quashed, 
and  the  application  Is  diamiased  at  plaintiff's 
cost& 

McOABTY,  X,  ooncoia 

STRAUP,  a  J.  (coocarring).  It  la  dalmed 
by  the  plaintiff  that  there  is  about  6.8  milei 
of  railroad  owned  by  the  Union  PacUlc  Bail- 
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road  company  In  Rich  county  and  wblcb 
ougbt  to  have  been  assessed  In  that  county. 
The  board  assessed  it  as  being  In  Summit 
county.  We,  on  certiorari,  are  asked  to  an- 
nul that  ruling.  I  think  it  was  within  the 
province  of  the  board  to  determine  whether 
the  disputed  property  was  wlthlh  the  one  or 
the  other  county,  and  that  the  exercise  of  the 
board's  discretion  in  such  a  matter  cannot 
be  controlled,  except  for  an  a4>u8e  of  discre- 
tion. On  a  review  of  the  board's  proceedings 
as  returned  to  ua  I  do  not  find  that  the  board 
acted  arbitrarily,  capriciously,  or  otherwise 
abused  its  discretion,  or  evaded  any  positive 
duty.  To  the  contrary,  I  think  it  appears 
that  Its  ruling  was  based  on  evidence  and 
upon  an  investigation  as  to  whether  the  prop- 
erty is  within  the  one  or  the  other  county. 
True,  on  the  statement  made  by  the  railroad 
company  the  board  first  assessed  the  property 
as  ibeing  in  Rich  coimty,  but,  when  its  atten- 
tion was  called  to  the  matter,  and  upon  in- 
vestigation and  ascertaining  the  facts,  it  re- 
scinded that  action  and  assessed  the  property 
as  being  in  Summit  county.  This,  it  is  said, 
the  board  then  was  without  power  to  do. 
For  the  reasons  stated  by  Mr.  Justice  FRICK, 
I  think  the  board  then  had  such  iMwer,  and 
that  it  a(;ted  within  its  lurisdlcUon.  Wheth- 
er it  decided  the  question  right  or  wrong  is 
not  the  point  It  is  sufficient  that  the  board 
acted  within  its  power,  and  hot  in  abuse  of 
Its  discretion. 


(47  Utah,  3S4) 

THOMAS  V.  OREGON  SHORT  LINE  B. 
CO.    (No.  280O.) 

(Supreme  Court  of  Utah.    Jan.  12,  1916.) 

1.  Raiuioads  ^=>401— Ikjubibs  to  Pkbsorb 
ON  T&ACKB— AonoNS— Instbuctions. 

In  an  action  for  injuries  to  a  child  injured 
by  a  railroad  engine  at  a  point  where  the  track 
waa  used  by  school  children  and  others  genet^ 
ally  as  a  footpath,  there  was  evidence  that  the 
injured  child  was  standing,  with  some  other 
children  and  some  section  men  at  the  side  of 
the  track  and  started  to  run  across  the  track 
directly  in  front  of  the  engine.  The  court  charg- 
ed that,  if  the  jury  found  from  the  evidence 
that  plaintiff  was  not  on  or  dangerously  near  the 
track,  but  was  standing  sufficiently  clear  there- 
of and  showing  no  disposition  to  go  upon  the 
track  or  ^t  dangerously  near  it,  the  operators 
of  the  tram  would  not  be  required,  in  the  exer- 
cise of  reasonable  and  ordinary  care,  to  antid- 
pate  that  she  would  go  upon  the  track,  get  dan- 
gerously near,  or  attempt  to  cr6ss  it,  but  would 
l>e  entitled  to  proceed  upon  the  assumption  that 
she  would  remain  where  she  was.  Held,  that 
this  was  not  erroneous,  as  it  did  not  tell  the 
jury  that  the  train  operators,  regardless  of 
the  facts  and  circumstances,  had  the  right  to 
assume  that  plaintiff  would  not  go  dangerously 
near  or  attempt  to  cross  the  track,  but  was 
predicated  on  assumed  facts.! 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  iS  1382-1390;    Dec.  Dig.  «=>401.] 

>  DIstlnguUhIng  Jensen  t.  Railroad  Co.,  44  Utah. 
100,  138  Pac.  IISS;  Palmer  T.  Oregon  B.  L.  R.  Co., 
34  Utah,  486,  88  Pac.  S8S.  IC  Ann.  Caa.  Z2S:  Kjna  t. 
Southern  Pacltto  Ry.  Co.,  41  TJtah,  883,  126  Pac  811, 


2.   NXOUOBNCB     «=>141— iNBTBTTCnOITS— OON- 

TBiBtrroBT  Nkolioence— GHiLnaxN. 

In  an  action  for  injuries  to  a  girl  dght 
years  old,  it  was  not  error,  in  charging  relative 
to  contributory  n^Ugence,  to  charge  that,  it 
she  were  above  the  standard  of  ordmary  chil- 
dren of  her  age  in  understanding,  knowledge, 
and  appreciation  of  tiie  circumstances,  sii* 
would  be  held  to  the  degree  of  care  that  persons 
of  her  Intelligence,  knowledge,  and  experience 
would  ordinarily  exercise  under  such  circum- 
stances and  in  view  of  such  knowledge.  ^ 

[Ed.  Note. — For  other  cases,  see  Negligence, 
Cent.  Dig.  H  382-399 ;  De&  Dig.  «s»141.] 

S.  Neouoenck  9=»85— Oortbibtttobt  Nbqu- 

QENCK— OHILDBER,  , 

In  determining  whether  a. child  is  guilty 
of  contributory  negligence,  its  age,  ezpenence, 
and  intelligence  may  t>e  considered,  and,  if 
it  has  had  a  greater  experience  or  familiarity 
with  or  better  knowledge  of  instrumentalities 
and  dancers  involved,  or  has  greater  capacity 
and  intelligence  than  an  ordinary  child  of  its 
age,  this  fact  may  be  considered. 

[Ed.  Note. — For  other  cases,  see  Negligence, 
C!ent  Dig.  $f  121-128;    Dec  Dig.  «s»8!?.] 

4.  Tbial  <S=>252  —  Tkjttbies  to  Pebbons  oir 

Track— Actions— BviDENCK. 

In  an  action  for  injuries  to  a  child  eight 
years  old  sustained  while  crossing  a  railroad 
track,  evidence  as  to  her  familiarity  with  the 
railroad  tracks  and  yards,  the  operation  of 
trains  and  cars,  the  danger  therefrom,  and  that 
she  was  an  especially  bright  child,  in  connec- 
tion with  her  appearance  and  manner  in  giving 
her  testimony,  held  to  raise  a  question  as  to 
whether  she  was  above  the  standard  of  ordinary 
children  of  her  age  in  understanding,  knowl- 
edge, and  apprecution  of  the  circumstances, 
and  hence  an  instruction  that,  if  she  was,  she 
would  be  held  to  the  degree  of  care  that  persons 
of  her  intelligence,  knowledge,  and  experience 
would  ordinarily  exercise  under  such  circum- 
stances and  in  view  of  such  knowledge,  was  not 
inapplicable. 

[Ed.  Note. — PVir  other  cases,  see  Trial,  Cent. 
Dig.  §i  606,  696-612;    Dec.  Dig.  •8=»262.] 

McCarty,  J.,  dissenting. 

Appeal  from  District  Court,  Salt  Lake 
County;    F.  C.  Loofbourow,  Judge. 

Action  by  Pearl  Thomas,  an  infant,  by  Wil- 
liam Thomas,  guardian  ad  litem,  against  the 
Oregon  Short  Line  Railroad  (Jompany.  Judg- 
ment for  defendant,  and  plaintifl  appeals. 
Affirmed. 

Thos.  Marloneauz  and  Wlllard  Hanson, 
both  of  Salt  Lake  City,  for  appellant.  Gea 
H.  Smith,  3:  V.  Lyle,  and  Paul  Williams,  all 
of  Salt  Lake  City,  for  respondent. 

STRAUP,  C.  J.  This  is  an  action  to  recover 
damages  for  iiersonal  injuries  alleged  to  have 
been  suffered  through  the  negligence  of  the 
defendant '  The  accident  occnrred  on  one  of 
the  defendant's  tracks  In  the  northern  limits 
of  Salt  Lake  City,  several,  hundred  feet  south 
of  a  public  school  building  and  In  an  inhabit- 
ed and  well-settled  portion  of  the  city.  A 
track  on  the  east  of  the  school  building  ran 
to  a  quarry  north  and  east  of  the  building. 
To  the  south  the  track  led  into  another  track 


"  Christenaen  v.  Railway,  29  XJtah,  IW,  •>  P»£; 
748;  Riley  v.  Rapid  Transit  Co.,  10  Vtah.  4X8,  ST 
Pac.  681, 


4=9For  other  eaaaa  lee  sama  topic  and  K£ir-NUUBBR  ia  alt  Kar-Numb«red'OlKe*ts  sad  Indaza* 
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running  west  of  the  building.  The  accident 
occurred  a  short  distance  north  of  the  Junc- 
tion of  these  tracks.  There  were  also  a  num- 
ber of  tracks  west  of  these.  It  was  averred, 
and  evidence  was  given  to  support  the  aver- 
ments, that  for  a  long  time,  with  the  knowl- 
edge and  acquiescence  of  the  defendant,  the 
track  on  which  the  injury  occurred  had  been 
traveled  and  used  by  school  children  in  going 
to  and  from  school  and  by  others  generally 
as  a  footpath.  The  defendant,  on  the  quarry 
track,  was  operating  an  engine  <backward8 
drawing  cars  from  the  quarry.  The  charged 
negligence  is  that  the  defendant  failed  to 
give  warning  of  the  train's  approach  by 
sounding  the  whistle  and  ringing  the  bell, 
failed  to  observe  a  lookout,  and  operated  the 
engine  and  cars  in  violation  of  an  ordinance 
requiring  a  constant  ringing  of  bells  of  loco- 
motives in  motion  in  inhabited  portions  of 
the  city,  and  negligently  failed  to  have  the 
engine  under  proper  control  and  to  stop  it 
and  avoid  the  injury.  The  defendant  denied 
the  charged  negligence,  and  averred  contribu- 
tory negligence. 

The  plaintiff  was  eight  years  of  age.  She 
had  Just  come  from  a  dismissal  of  school. 
At  the  place  of  the  accident  four  or  five  sec- 
tion men  were  at  work.  There  is  evidence  to 
show  that  the  whistle  on  the  engine  was 
sounded  and  the  bell  rung  at  a  crossing  near 
the  school  building,  aibout  300  feet  north  of 
the  place  of  the  accident,  but  that  the  bell 
was  not  ringing  at  the  time  of  the  accident 
and  had  not  been  rung  nor  had  the  whistle 
been  sounded  for  a  distance  of  about  300  feet. 
As  the  train  approached  the  plaintiff  and  oth- 
er children  were  standing  with  or  near  the 
section  men,  6  or  8  feet  from  the  track.  A 
switchman  stood  on  the  footboard  of  the  en- 
gine and  on  the  foremost  part  of  it  as  it  ap- 
proached. When  the  train  was  but  a  few 
feet  away,  the  plaintiff  started  to  run  across 
the  track  in  front  of  the  moving  engine  to  go 
on  the  other  side  of  the  track  and  down  the 
railroad  yard  to  play  with  a  little  girl  com- 
panion. The  switchman,  seeing  her,  reached 
for  her  Just  as  she  stumbled  and  fell  for- 
ward. She  cleared  the  track,  except  the  toes 
of  one  foot,  which  were  run  over  and  so  in- 
jured as  to  require  amputation.  The  plain- 
tiff testified: 

"I  had  been  to  Bchool  that  day.  It  was  in  the 
afternoon.  I  was  going  home  from  school,  and 
there  was  a  train  on  the  other  side  of  the  track. 
I  did  not  see  the  one  coming.  I  was  goine  to 
run  down  in  the  yard  to  play  with  Sara's  little 
sister.  I  didn't  see  the  train  coming,  so  I 
went  across  the  track,  and  then  I  slipped.  I 
fell  down,  and  the  train  ran  over  my  toes.  TTien 
Mrs.  Nelson  came  out  and  carried  me  in  the 
house,  and  took  off  my -shoes  and  stockings." 

On  cross-examination  she  testified: 
"We  started  from  school  as  soon  as  it  was 
out.  We  went  down  the  track  on  the  right  side. 
We  did  not  walk  between  the  rails.  We  walked 
to  one  side.  I  saw  some  men  working  along  the 
track.  I  knew  one  of  them.  There  were  three 
or  four  other  men.  I  did  not  know  them.  I 
saw  a  hand  car  off  tg  one  side  of  the  track.  I 
don't  know  much  about  tracks.    I  know  there 


were  a  good  many  trades  there.     Some  of  Aem 
were  passenger  tracks  and  some  of  them  were 
freight  tracks.     The  'two  nearest  our  houae  are 
passenger   tracks;    then  there  are   the   freight 
tracks ;   then  the  spur  tracks  off  from  the  freiglit 
tracks.    The  men  that  were  working  were  down 
towards  the  end  of  the  spur  trade     I  had  pass- 
ed the  cattle -guard  when  the  accident  happened. 
The  men  worldng  there  were  just  below  the 
cattle  guards.     I   knew   that  passenger   trains 
passed  on   these  two  tracks,   and   that   freight 
trains  passed  both  ways  on  the  freight  Une.    1 
also  knew  that  trains  ran  up  on  this  track  that 
went  past  the  school  out  into  the  gravel  pit.    I 
have  seen  trains  go  back  and  forth  on  these  and 
other  tracks  when  I  have  been  going  and  comin: 
from  school.     I  knew  that  I  had  to  keep  out  of 
the  way  of  a  train.    I  knew  that  if  I  got  on  the 
track  in  front  of  the  train  that  I  might  get  hurt. 
I  knew  of  the  dangers  of  the  tracks.     I  knew 
tliat,  if  I  got  on  the  track  in  front  of  the  train, 
it  could  not  be  stopped,  and  that  I  would  get 
hurt  if  I  stayed  there.     I  knew  a  train  could 
not  be  stopped  as  quick  as  I  could  stop  walking. 
I  knew  that  before  crossing  a  track   I   would 
have  to  look  out  to  see  whether  they  were  clear 
or  not     I   would  make  it  a  business  to  look 
across  a  track  before  crossing.     I  knew  that  if 
I  did  not  look  and  listen  for  trains  when  I  start- 
ed to  ccoss  a  track  that  I  might  get  hurt.   I  hare 
waited  for  trains  to  pass  before  I  crossed  tlie 
tracic    One  can  look  up  the  track  from  Mrs.  Nel- 
son's and  see  a  train  above  the  Bonneville  School 
While   I    was   talking   to   Henry    [one    of  the 
workmen]  the  little  Van  Leuwen  girl  was  with 
me.    She  was  up  by  me.     I  was  off  to  the  side 
of  the  track.    I  did  not  see  any  one  ^love  away 
from  the  track  while  I  was  talking  to  Henry.    I 
did  not  see  them  stop  work.    The  men  were  us- 
ing picks.     I  did  not  see  them  stop  and  step 
back.     Up  to  the  time  that  I  started  to  cross 
the  track  I  had  been  standing  still.     I  did  not 
see  the  train  coming,  and  I  did  not  know  that 
it  was  coming.    I  have  heard  gravel  trains  come 
down,  and  heard  the  squeaking  and  screeching 
of  the  wheels.     Sometimes  the  trains  make  a 
big  noise.    I  did  not  hear  that  on  that  day.    1 
had  not  seen  the  train  coming.     I  was  eight  or 
nine  feet  from  the  track  when  I  started  to  cross 
it.     I  started  straight  across.     I  did  not  decide 
to  run  across  to  get  across  before  the  train  came. 
It  was  after  I  fell  that  I  knew  tliat  the  train  was 
coming.     The  train  did  not  strike  me.     I  stum- 
bled and  fell.    After  I  fell  I  could  not  get  out  of 
the  way.    It  ran  over  me  before  I  saw  it.    The 
bottom  of  my  foot  was  up.    I  did  not  hear  an}' 
one  shout  when  I  started  to  run.     I  did  not  no- 
tice that  any  one  grabbed  me  and  pulled  me  out 
from  under  the  tender  of  the  train.    Mrs.  Nelson 
was  the  first  person  who  took  hold  of  me.    The 
first  I  knew  of  the  train  was  when  the  wheels 
ran  over." 

Other  witnesses  also  testified  tliat  as  the 
train  approached  without  warning  the  plain- 
tiff was  standing  with  other  children  and  the 
workmen  eight  or  nine  feet  from  the  track, 
and  that  she  started  to  run  across  the  track 
la  front  of  the  moving  engine  and  stumbled 
and  fell.  The  switchman  on  the  running 
board  testified: 

"I  was  on  the  rear  footboard,  and,  as  «re 
were  backing  down,  that  would  be  the  most 
forward  part  of  the  equipment.  I  was  on  the 
right-hand  corner.  I  was  occupying  that  posi- 
tion from  the  time  we  left  the  gravel  pit  I 
was  keeping  a  lookout  ahead,  and  also  from  that 
position  I  can  signal  to  the  engineer.  After 
we  came  from  the  gravel  pit,  we  stopped  for  the 
Bamberger  crossing.  We  went  on  over  the 
crossing,  then  went  on  slowly  down  the  grade 
until  we  came  to  the  Bonneville  School,  and  we 
whistled  for  the  crossing,  then  rang  the  bell, 
and  that  was  about  all  that  was  done  until  the 
accident.     I  saw  some  section  men  and  soma 
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children  standing  outside  of  the  track  about  six 
or  eight  feet  from  the  track.  The  track  was 
about  clear,  and  we  came  on  down  the  grade. 
"When  we  were  aboot  even  with  the  section  men, 
the  little  girl  started  across  in  front  of  the 
engine.  She  was  within  two  feet  of  the  comer 
of  this  footboard.  Just  as  she  got  about  in 
the  center  of  the  track  she  began  to  fall  and 
stumble.  She  fell  with  her  body  the  other  side 
of  the  other  rail,  with  one  foot  on  the  rail. 
She  cleared  the  track,  except  for  the  one  foot. 
AV'hen  I  saw  her  I  hollered  at  her  just  as  loud 
as  I  could.  She  paid  no  attention,  but  went 
right  ahead.  I  figured  to  catch  hold  of  her,  but 
at  the  time  she  was  in  a  falling  position  I 
could  not  reach  her.  I  had  to  hold  on  with  one 
hand,  and  make  a  reach  with  the  other  one.  As 
soon  as  she  fell  I  jumped  right  oS,  and  took 
hold  with  this  hand.  The  engine  had  gone  the 
length  of  the  tank,  probably  twenty  feet,  but 
I  ^ot  hold  of  her  before  the  side  rods  wpnid 
strike  her.  When  I  got  hold  of  her,  I  was 
right  under  the  engineer,  but  the  wheels  struck 
her.  •  •  •  The  children  were  in  among  the 
section  men.  They  were  playing  there.  I  did 
not  observe  which  way  they  were  looking.  The 
train  was  going  slow.  There  was  no  movement 
of  the  diildren  or  of  the  men  until  this  girl  ran. 
Nobody  acted  like  he  was  going  across  the  track. 
The  children  were  standing  right  near  this  pole. 
•  ♦  •  As  soon  as  I  saw  her  I  thought  nhe 
would  get  cut  in  two.  My  first  thought  was  to 
grab  her.  I  don't  know  what  I  said  when  I 
shouted,  but  I  shonted  loud.  I  did  not  have 
time  to  give  any  signal,  and  I  did  not  try.  I 
tried  to  get  hold  of  her.  The  speed  of  the  train 
was  five  or  six  miles  an  honr." 

[1]  The  casp  was  submitted  to  the  jury, 
who  rendered  a  verdict  In  favor  of  the  de- 
fendant. The  plaintiff  appeals.  She  com- 
plains of  this  charge: 

"You  are  instructed  that,  if  yon  find  from  the 
evidence  in  this  case  that  at  the  time  and  place 
of  the  accident  in  question  the  plaintiff  was 
not  on  or  dangerously  near  the  track,  but  was 
standing  sufficiently  clear  thereof  and  showing 
no  disposition  to  go  upon  the  track  or  get  dan- 
gerously near  it,  the  operators  of  the  train  in 
question  would  not  be  required,  in  the  exercise 
of  reasonable  and  ordinary  care,  to  anticipate 
that  she  would  go  upon  the  track,  get  dangerous- 
ly near,  or  attempt  to  cross  it,  but  would  be  en- 
titled to  proceed  upon  the  assumption  that  she 
would  remain  where  she  was.  And,  if  yon  find 
from  the  evidence  that  she  did  approach  dan- 
gerously near  to  the  track  or  attempt  to  cross 
the  same  after  the  train  was  so  close  to  her 
that  it  could  not  be  stopped  in  the  exercise  of 
reasonable  and  ordinary  care,  your  verdict  most 
be  for  the  defendant,  unless  you  find  that  some 
other  act  or  omission  of  the  defendant  or  its 
servants  alleged  in  the  complaint,  operating  in- 
dependently of  any  negligent  act  of  the  plaln- 
tiff,  was  the  cause  of  the  accident." 

It  is  urged  that  it  Is  In  conflict  with  the 
cases  of  Jensen  v.  Railroad  Co.,  44  Utah, 
100,  138  Pac.  1185,  and  Palmer  v.  O.  S.  L. 
R.  Co.,  34  Utah,  466,  98  Pac  689,  16  Ann. 
Cas.  229,  where  we  held  that  it  generally  was 
a  question  of  fact,  and  not  of  law,  as  to 
what  the  servants  of  a  railroad  coiapaDj,  in 
charge  of  a  train,  might  assume  as  to  the 
conduct  of  a  deceased  or  injured  person  In 
stepping  away  from  or  leaving  a  track  on 
which  the  train  approached,  and  that  It  Is 
in  conflict  with  the  general  rule  (notes  South- 
em  Ry.  Co.  V.  Chatman,  6  L.  R.  A.  [N.  S.] 
283)  that,  when  those  in  charge  of  a  train 
see  a  child  of  tender  years  upon  a  track  or 
dangerously  near  it,  they,  as  matter  ol  law, 


may  not  assume  that  it  will  get  ont  of  the 
way.  We  do  not  think  the  charge  in  con- 
flict with  these  holdings.  In  view  that  the 
plaintiff  was  a  child  of  tender  ,years,  the 
charge  perhaps  would  hav^  been  better  had 
the  court  charged  that,  if  a  prudent  person. 
In  the  exercise  of  ordinary  care,  situated 
and  surrounded  as  were  the  train  operators 
In  charge  of  the  train  in  question,  and  know- 
ing what  they  knew  of  the  situation,  and 
seeing  what  they  saw  or  could  have  known 
or  seen,  would  not  have  anticipated  thaf  the 
plaintiff,  under  all  the  circumstances,  woold 
go  upon  or  dangerously  near  the  track  or  at- 
tempt to  cross  it,  then  the  train  operators 
were  not  negligent  in  assuming  that  the 
child  would  not  do  that;  but  we  think  the 
charge  substantially  conveyed  that  thought. 
It  is  not,  as  was  the  request  In  the  Jensen 
Case,  a  direction,  regardless  of  the  facts  and 
circumstances  of,  the  case,  that  those  in 
charge  of  the  train  might,  as  matter  of  law, 
assume  one  thing  or  another,  or  that  a  trav- 
eler on  or  dangerously  near  a  track  would 
leave  it.  The  charge  here  is  predicated  on 
assumed  facts.  It  is:  If  the  Jury,  from  the 
evidence,  found  that  the  plaintiff  was  not  on 
or  dangerously  near  the  track,  but  was  stand- 
ing sufficiently  clear  thereof  and  showing 
no  disposition  to  go  upon  the  track  or  to  get 
dangerously  near  it,  then  the  operators'  of 
the  train  would  not  be  required,  tn  the  ex- 
ercise of  ordinary  care,  to  anticipate  that 
she  would  go  upon  the  track  or  get  danger- 
ously near  it  or  attempt  to  cross  it.  We  do 
not  see  anything  wrong  with  ttiat.  The 
cases  cited  by  the  appellant  (Jensen  t.  Rail- 
road Co.,  supra;  Palmer  v.  Railroad  Co., 
supra;  'Kyne  v.  Southern  Paclflc  Ry.  Co., 
41  Utah,  368,  126  Pac.  311;  Terre  Haute, 
etc..  Traction  Co.  v.  Maberry,  52  Ind.  App. 
114,  100  N.  B.  401;  Cleveland,  C,  C.  &  St 
L.  Ry.  (3o.  V.  Means  [Ind.  App.]  104  N.  E. 
787;  Southern  Ry.  Co.  v.  Chatman,  124  Ga. 
1026,  53  S.  E*  692,  6  L.  R.  A.  [N.  S.]  283,  4. 
Ann.  Cas.  675;  33  Cyc.  802),  in  our  judg- 
ment, do  not  make  against  this;  for  the 
charge,  as  heretofore  observed,  is  not  a  di- 
rection to  the  Jury  that  the  train  operators, 
regardless  of  the  facts  and  Qlrcumstances 
of  the  case,  bad  the  right  to  assume  that  the 
plaintiff  would  not  go  dangerously  near  or 
attempt  to  cross  the  track. 

[2]  On  contributory  negligence  the  court 
gave  this: 

"In  determining  whether  or  not  the  plaintiff 
in  this  case  was  negligent,  you  are  entitled  to, 
and  should,  take  into  consideration  her  age,  de- 
velopment, experience,  intelligence,  and  knowl- 
edge and  appreciation  of  the  danger  incident  to 
being  upon  or  crossing  railroad  tracks  as  shown 
by  the  evidence ;  and,  if  you  should  find  there- 
from that  she  did  know  and  appreciate  such 
danger,  she  would  be  held  to  exercise,  that  de- 
gree of  care  that  a  person  of  her  knowledge, 
experience,  and  understanding  would  ordinarily 
exercise  under  such  circnmstances.  In  other 
words,  if  she  were  above  the  stt^ndard  of  ordi- 
nary children  of  her  age  in  understanding, 
knowledge,  and  appreciation  of  the  circwnstanc- 
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es,  ahe  wonld  be  held  to  the  degree  of  care 
that  persons  of  her  Intelligenoe,  knowledge,  and 
experience  wonld  ordinarily  exercise  under  such 
circumstances  and  in  view  of  such  knowledge." 

Tbe  point  made  is  that  the  charge  ought 
to  have  been  that  the  plaintiff  was  only 
required  to  exercise  that  degree  of  care  and 
discretion  which  a  child  of  ordinary  experi- 
ence, Intelligence,  and  knowledge  of  the  same 
age  would  be  expected  to  use  under  the  same 
drcnmstances ;  but  that  the  charge  errone- 
ously stated  that,  If  the  plaintiff  was  "above 
the  standard  of  ordinary  children  of  her  age 
In  understanding,  knowledge,  and  perception 
of  the  circumstances,  she  would  be  held  to 
the  degree  of  care  that  persons  of  her  In- 
teUlgence,  knowledge,  and  experience  would 
ordinarily  exercise  under  such  circumstanc- 
es and  In  rlew  of  such  knowledge."  It  is 
urged  that  this  is  in  conflict  with  the  cases 
of  Chrlstensen  v.  Railway,  29  ITtab,  192,  80 
Pac  746;  Riley  ▼.  Rapid  Transit  Co.,  10 
Utah,  428,  37  Pac  681;  Denver  City  Tram- 
way Oo.  T.  Nicholas,  36  Colo.  462,  84  Pac. 
818;  Smith  v.  Pittsburg  &  W.  Ry.  Ca  (O. 
C.)  00  Fed.  783.  In  each  of  these  cases  the 
question  before  the  court  was  as  to  whether 
the  child,  as  matter  of  law,  was  conclusively 
guilty  of  contributory  negligence.  In  each 
It  was  held  that  it  was  not;  that  the  ques- 
tion was  for  the  Jury.  With  that  In  view  the 
court,  In  the  first  case,  observed  that  to  bold 
that  the  child  was  guilty  of  negligence  re- 
quired a  holding  tliat: 

"It  failed  to  exereiae  that  due  care  for  his 
own  safety  while  in  pursuit  of  his  cow  that 
would  reasonably  be  expected  of  a  boy  of  his 
age  [and  years],  •  •  *  Intelligence,  under- 
standing, and  CEcperience,  wiiich  the  record 
shows  was  equal  to,  if  not  superior  to,  that  of 
the  average  boy  of  his  years ;  for  it  is  well  set- 
tled that  a  child  is  only  required  to  exercise  that 
degree  of  care  and  discretion  as  is  reasonably 
expected  from  children  of  his  own  age.  *  * .  * 
As  to  whether  the  boy  used  that  same  degree  of 
caution  and  prudence  for  his  own  saiety  as 
would  be  expected  of  children  of  his  age,  ex- 
perience, and  intelligence,  under  same  or  similar 
conditions  was,  under  the  drcugistances  of  tliis 
case,  a  question  for  the  jury." 

In  the  second  case  the  court  used  this  lan- 
guage : 

"It  is  a  well-established  rule  that  children  are 
not  chargeable  with  the  same  degree  of  care  in 
protecting  themselves  as  grown  people,  and  the 
child  in  this  case  was  only  bound  to  use  such 
care  as  a  child  of  his  age,  experience,  and  in- 
telligence might  reasonably  be  expected  to  use 
for  his  own  protection." 

In  the  third: 

"The  care  and  caution  required  of  a  child  is 
according  to  his  maturity  and  capacity  only, 
and  this  is  to  be  determued  in  each  case  by 
the  circumstances  of  that  case." 

In  the  fourth : 

"While  it  is  the  duty  of  children  to  exercise 
ordinary  care  to  avoid  injury,  ordinary  care  for 
them  is  that  degree  of  care  which  children  of 
the  same  age,  of  ordinary  care  and  prudence, 
are  accustomed  to  exercise  under  similar  circum- 
stances." 

We  do  not  think  the  charge  violative  of 
the  mle  as  announced  by  these  cases.  In  29 
Cya  636,  it  is  sUted:  | 


"The  degree  of  care  required  [of  children]  baa 
been  variously  stated  as  the  care  teasonably  to 
be  expected  of  a  child  of  his  age ;  nge  and  dis- 
cretion; maturity  and  capaci^^;  youth  and  in- 
experience ;  mental  and  physical  capacity ;  age 
and  capacity;  age  and  intelligence  «r  inldllec- 
tnal  capacity ;  age,  experience,  and  intelligence ; 
age,  ext>erience,  and  capacity;  capad^  and  dis- 
cretion; age,  capacity,  and  intelligenoe;  age. 
experience,  and  discretion;  age  and  mental 
and  physical  development;  age,  intelligence, 
experience,  and  ability  to  comprehend  danger; 
age,  courage,  intdligenc^  and  OToinary  prudence. 
It  is  said  that  there  is  no  inflexible  rule  by 
which  to  determine  the  capacity  of  children  for 
observing  and  avoiding  danger,  bat  a  child  is 
bound  to  use  the  reason  he  possesses  and  exer- 
cise the  degree  of  care  and  caution  d  whidi  he 
is  capable." 

In  the  case  of  Gesas  v.  Railroad,  S3  ntali, 
156,  93  Pac.  274,  13  L.  R.  A.  (N.  S.)  1074,  we 
put  the  proposition  thus: 

"The  degree  of  care  required  of  a  diHd  must 
be  graduated  to  its  age,  capadty,  and  experi- 
ence, and  must  be  measured  by  what  might  ordi- 
narily be  expected  from  a  child  of  like  age, 
capadty,  and  experience  under  similar  condi- 
tions." 

That,  among  other  cases,  is  sni^mrted  by 
the  following:  Twist  v.  Winona  &  St.  Peter 
Ry.  Co.,  39  Minn.  164,  39  N.  W.  402, 12  Am.  St. 
Rep.  626 ;  Merryman  v.  Chicago,  etc.,  Ry.  Co, 
85  Iowa,  684, 62  N.  W.  646 ;  Cleveland,  etc  R7- 
Co.  V.  MUes,  162  IndL  646,  70  N.  El  985 ;  Illinois 
Central  R.  Ca  ▼.  WUson,  63  S.  W.  608,  23 
Ky.  Law  Rep.  684 ;  Klatt  v.  D.  N.  G.  Foster 
Dumber  Ca,  97  Wis.  641.  73  N.  W.  563 ;  Kln- 
nare  y.  C.  &  N.  W.  Ry.  Ca,  114  111.  Appu  230; 
Houston  &  T.  C.  R.  Oo.  y.  Bulgw,  3S  Tex. 
Civ.  App.  478,  80  S.  W.  667. 

We  think  the  diarge  in  harmony  wltb  those 
views. 

[S,4]  In  aetennining  whether  a  child  is 
or  Is  not  guilty  of  contributory  negligence^ 
we  think  it  proper  to  consider  its  age,  ex- 
perience, and  Intelligence.  If  It  baa  bad  a 
greater  experience  or  familiarity  with,  or 
has  better  knowledge  of,  instrumentalities 
and  dangers  involved,  or  has  greater  capad- 
ty and  Intelligence,  than  an  ordinary  child 
of  Its  age,  we  see  no  good  reason  wby  such 
fact  should  not  be  considered.  But  it  is 
Claimed  that  nothing  of  that  kind  was  made 
to  appear;  and  for  that  reason  was  the 
charge  inapplicable.  It  was  made  to  appear 
that  the  child  lived  near  the  tracks  and  rail- 
road yards ;  that  it  frequently  traveled  them 
in  going  to  and  from  school;  that  it  was 
familiar  with  the  tracks  and  yards  and  the 
operation  of  trains  and  cars  alwut  ttaam,  and 
knew  which  were  freight  and  which  jMssen- 
ger  tracks;  and  that  In  attempting  to  cross 
or  go  upon  tracks  it  Imew  the  necessity  and 
duty  of  looking  for  approaching  cars  and  ap- 
predated  the  danger  of  coming  in  contact 
with  moving  cars.  Her  father  testified  that 
"she  was  an  especially  bright  dilld,  the  teadi- 
ers  said,  more  than  the  average  for  ber  age." 
And  then  the  child  was  before  the  Jnry  and 
gave  her  testimony.  From  ber  api>earance 
and  manner  in  which  she  gave  her  testimony 
and  recalled  and  related  facts  tbe  Jury  had 
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an  opportnnlty,  to  some  extent  at 'least,  to 
Jndge  of  the  child's  Intelligence  and  capacity. 
We  think  the  charge  was  applicable  and  pr<^ 
erly  given.  We  therefore  are  of  the  opinion 
that  the  Judgment  ought  to  be,  and  It  accord- 
ingly is,  a£9rmed,  with  costs. 

FBICK,  X,  concnrs. 

McCARTT,  J.  (dissenting).  WJiile  there  Is 
a  difference  in  the  phraseology  ot  the  Instruc- 
tion (No.  15)  given  In  this  case  and  that  of 
the  instmction  requested  in  the  Jensen  Case, 
44  Utah,  100,  138  Pac.  1185,  yet  the  two  In- 
stmctlons,  as  I  read  them,  declare  the  same 
rale  of  law. 

Instruction  No.  U  Oivaa    lutnictton  Rtaueatad  la 
In  This  Com.  the  Janasn  Case. 


"Ton  are  Instructed 
tbat.  It  rott  find  from  the 
•Tldenoe  In  this  ease  that 
at  the  time  and  place  ot 
the  accident  In  question 
the  plaintiff  was  not  on 
or  dangerooalT  near  the 
tnusk,  but  was  atandlns 
aufflclently  clear  thereof 
and  showlnc  no  disposi- 
tion to  go  npon  the  traok 
or  ^t  dangerously  near 
It.  the  operators  of  the 
train  In  question  would 
not  be  required  in  the 
•zerclse  of  reasonable 
and  ordinary  care  to  an- 
ticipate that  she  would 
go  npon  the  track,  get 
dangerously  near,  or  at- 
tempt to  cross  It,  but 
woukt  be  entitlei  to  pro- 
eeed  upon  tke  aaumpUon 
that  tlu  would  remain 
whers  she  was.  Ani,  If 
you  find  from  the  evi'- 
dtnce  that  the  did  ap- 
proach danfferoualy  near 
to  the  track  or  attempt 
to  cross  the  eame  after 
the  train  viae  to  closs  to 
her  that  it  amid  not  be 
ttopped  in  the  exercUe 
of  reatonatle  and  ordi- 
nary oare,  your  verdict 
mutt  be  for  ttie  defend- 
ant, unless  you  find  that 
some  other  act  or  omls> 
sion  of  the  defendant  or 
Its  servants  alleged  la 
the  complaint,  operating 
independently  of  any 
negligent  act  of  the 
plalntltr,  was  the  cause 
of  the  accident"  (Ital- 
ies  mine.) 


The  doctrine  declared  In  the  Jensen  Oase 
Is,  in  my  judgment,  a  sound  and  wholesome 
one.  The  instruction  (No.  15)  given  in  this 
case,  in  view  of  the  peculiar  facts  and  dr- 
cumstances,  was  equivalent  to  a  directed  ver- 
dict for  the  defendant  The  conclusion  ar- 
rived at  In  the  prevailing  opinion  on  this 
point,  I  think,  is  clearly  at  variance  with, 
and  antagonistic  to,  the  rule  announced  in 
the  Jensen  Case 

I  am  therefore  of  the  opinion  that  the 


"The  engineer  had  a 
right  to  assums  that 
Clarence  Jenien  was  in 
possession  of  his  senses 
and  faculties,  and  that, 
OS  a  reaton<a>le  person, 
he  would  stop  out  of  the 
way  of  harm  before  tha 
engine  reached  Mm,  and 
said  engineer  was  under 
no  duty  to  attempt  to 
stop  his  train  until  it 
was  otherwise  apparent 
to  him.  If  you  should 
find  from  the  erldenca 
that  Clarence  Jenten  loat 
icalMnff  down  between 
the  track  operated  by  the 
Western  Paeifle  Railroad 
company  and  that  oper- 
ated by  the  defendant, 
and  that  suddenly,  when 
the  train  of  the  defend- 
ant wu  wUMn  siar,  eii/ht, 
or  ten  feet  of  him,  he 
stepped  in  front  of  told 
train,  and  that  he  was 
there  run  over  and  killed 
by  said  engine,  then  you 
are  instructed  that  the 
defendant  it  entitled  to  a 
verMct.-   atallos   mine.) 


cause  should  be  reversed,  wlOt  directions  to 
the  lower  court  to  grant  a  neir  trial,  and 
hence  dissent 

M7  Utah,  407) 

UTAH  BANKING  OO.  r.  OIiEB.  (Na  2T97.) 
(Supreme   Oonrt   of   Utah.      Jan.    12,    1916.) 

Bnxs  AND  Nons  «=»537— MonoN  tob  Noh- 
SUIT— GaouNDa— SoFFicntHOT  or  Bvidxncx. 
In  an  action  by  a  bank,  holder  of  a  note 
given  for  the  price  of  a  piano,  evidence  held  in- 
sufiicient  to  support  a  nonsuit  on  the  grounds 
that  the  payee  of  the  note  made  false  and  fraud- 
ulent representations  that  he  was  the  owner  of 
the  piano,  that  he  had  no  authority  to  take  the 
note  in  his  own  name  or  to  sell  or  indorse  it, 
that  the  bank  purchased  with  notice  of  the  true 
owner  of  the  piano  and  of  the  note,  and  that  the 
bank  did  not  have  the  l^^al  capaaty  to  sue  on 
the  note.^ 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent.  Dig.  H  1862-1893 ;   Dec  Dig.  «=» 

Apiieal  from  District  Court,  Utah  County; 
A.  B.  Morgan,  Judge. 

Action  by  the  Utah  Banking  Company 
against  James  Oler.  From  a  Judgment  dis- 
missing the  action  on  defendant's  motion  for 
nonsuit  plaintiff  appeals.  Judgment  revers- 
ed, and  cause  remanded  for  new  triaL 

C.  S.  Patterson,  of  Salt  Lake  City,  for  ap- 
pellant Harvey  duff,  of  Provo,  for  respond- 
ent 

STRAUP,  a  J.  This  is  an  action  on  a 
conditional  sale  note  executed  and  delivered 
by  the  defendant  to  one  Giles,  and  by  him 
sold  and  Indorsed  to  the  plaintiff.  The  de- 
fendant admitted  the  execution  of  the  note, 
but  averred: 

That  it  was  given  for  the  purchase  of  a  piano ; 
that  the  Baldwin  Company,  a  corporation,  and 
not  Giles,  was  the  owner  of  the  piano,  and 
that  he  "had  no  right  or  authority  at  any  time 
to  sell  the  said  piano,  except  as  the  agent  of  the 
Baldwin  Company,  or  to  take  in  payment  there- 
for any  note,  contract  or  written  instrument 
of  any  kind  except  in  the  name  of  the  Baldwin 
Company,  a  corporation,  or  to  enter  into  any 
contract  for  the  sale  of  said  piano,  except  in  the 
name  of  said  company,  all  of  wmch  the  plain- 
tiff herein  well  knew.  That  the  said  H.  E. 
Giles,  Jr.,  had  no  power  or  authority  to  sell,  in- 
dorse, transfer,  or  otherwise  dispose  of  any  note, 
contract,  paper,  or  instrument  in  writing  for  or 
on  behaU  of  the  Baldwin  Company,. all  of  which 
the  plaintiff  well  knew.  That  in  order  t6  re- 
tain possession  of  the  said  piano,  this  defendant 
has  been  compelled  to  and  has  settled  in  full  for 
the  said  piano  with  the  Baldwin  Company,  and 
the  note  above  mentioned  is  made  without  any 
consideration  whatever,  and  if  plaintiff  holds 
said  conditional  sale  note,  its  possession  of  the 
same  is  unlawful." 

At  the  close  of  the  plaintiff's  evidence  the 
court  on  the  defendant's  motion,  granted  a 
ncmsuit,  and  dismissed  the  action.  The  plaln- 
tlfl  appeala 

The  motion  for  nonsuit  Is  based  on  the 
grounds  of  "false  and  fraudulent  representa- 
tions of  Giles  that  he  was  the  owner  of  the 

*  Distinguishing  Utah  Banking  Co.  v.  Newman,  H 
UUh,  IM,  US  Pae.  U46L 
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piano";  tbat  be  bad  no  authority  to  take 
the  note  iu  his  own  name,  or  to  sell  or  in- 
dorse It;  that  the  plaintiff  purchased  with 
notice  that  the  Baldwin  Ckjmpany  was  the 
owner  of  the  piano  and  of  the  note,  and  that 
Giles  had  no  authority  to  take  the  note  in  his 
«wn  name  or  to  sell  it ;  and  that  "the  plain- 
tiff did  not  have  the  legal  capacity  to  sue  on 
the  note." 

But  two  witnesses  testified  in  the  case, 
Giles  and  the  assistant  cashier  of  the  plain- 
tiff. The  former  testified  that  he  was  a 
piano  °  salesman  and  procured,  on  consign- 
ment, pianos  from  the  Baldwin  Company; 
that  they  were  consigned  to  him  at  a  fixed 
price,  which  sum  he  was  required  to  remit  to 
the  Baldwin  Company  when  the  pianos  con- 
signed to  him  were  sold;  that  he  did  not 
sell  on  commission,  but  retained  and  had  the 
right  to  retain,  the  excess  of  the  sale  price  over 
the  consignment  price;  that  under  such  an 
arrangement  he  sold  the  piano  to  the  defend- 
ant and  took  the  conditional  sale  note  in  his 
own  name,  and  on  the  same  day  sold  the  note 
and  Indorsed  It  to  the  plaintiff,  remitting  to 
the  Baldwin  Company  the  price  agreed  to  be 
paid  on  consignment,  and  retajinlng  the  re- 
mainder received  on  tpe  note.  That,  in  sub- 
stance, Is  all  of  bis  testimony.  In  addition 
there  was  shown  a  written  contract  between 
him  and  the  Baldwin  Company.  In  brief,  it 
is  that  he  agreed  "to  take  instruments  fur- 
nished by"  the  Baldwin  Company  "on  con- 
signment to  be  accounted  for  at  an  agreed 
price"  and  upon  conditions  that  "the  instru- 
ments and  proceeds  of  sale  are  to  remain" 
the  property  of  the  Baldwin  Company  and 
subject  to  its  orders.  Hie  further  agreed  "to 
send  the  cash  to"  the  Baldwin  Company  "for 
each  and  every  Instrument  separately  as  soon 
as  sold,"  and  on  demand  to  deliver  and  're- 
turn free  of  all  charges  and  expenses,  includ- 
ing freight  charges,  all  consigned  goods  re- 
maining unsettled  for  at  -  the  time  of  the 
demand,  and  to  render  each  month  a  report 
of  all  Instruments  consigned  and  unsettled 
for,  eta 

The  piano  was  sold  and  the  note  given  on 
the  28th  of  August,  1909.  On  September  7, 
1909,  he  rendered  a  report  to  the -Baldwin 
Company,  a  "statement  of  Instruments  on 
hand  belonging  to"  the  Baldwin  Company 
"held  by  me  on  consignment."  The  statement 
Included  an  item  of  the  pianq  "sold  to  Oler 
at  Pleasant  Grove." 

The  other  -  witness,  plaintiff's  assistant 
cashier,  testified  that  be  purchased  the  note 
for  the  plaintiff  on  the  day  it  was  given  at  a 
discount  of  about  10  per  cent  That  is  all 
of  his  testimony.  And  that,  together  with 
the  note  itself,  was  all  the  evidence  in  the 
case.  We  think  it  does  not  support  the 
grounds  of  the  motion.  It  does  not  show  that 
Giles  was  unauthorized  to  sell  the  piano  or 
to  take  a  note  in  his  own  name,  or  that  he 
falsely  stated  that  he  was  the  owner  of  the 


piano,  or  that  be  misrepresented  anything  to 
the  defendant,  or  that  the  plaintiff  purchased 
the  note  with  notice,  or  that  it  did  not  have 
legal  capacity  to  sue  on  the  note. 

The  respondent  claims  that  this  case  falls 
within  the  case  of  Utah  Banking  Company  v. 
Newman,  44  Utah,  194,  138  Pac.  1146w  The 
two  cases  are  materially  dissimilar.  In  the 
Newman  Case  the  note  was  taken  in  the 
name  of  the  Baldwin  Company  by  its  agent 
authorized  to  sell  pianos  for  it  in  Its  name, 
and  was  by  that  agent  without  autliority, 
either  express  or  implied,  sold  and  indorsed 
to  another.  Because  of  a  want  of  such  au- 
thority on  behalf  of  the  agent  to  sell  or  in- 
dorse the  note,  we  held  the  Indorsee  did  not 
obtain  title.  Here  the  payee  of  the  note  and 
the  Indorser  are  the  same.  The  claim  made 
by  the  respondent  is  that  the  Baldwin  Com- 
pany was  the  owner  of  the  piano,  and,  whUe 
It  had  conferred  authority  <«  Giles,  as  its 
agent,  to  sell  pianos,  yet  it  had  not  given  him 
authority  to  sell  in  his  own  name,  or  to  take 
a  note  In  his  own  name,  or  to  make  any  con- 
tract whatever,  except  In  tlie  name  of  the 
Baldwin  Company.  We  do  not  think  the  rec- 
ord supports  the  claim,  at  least  not  so 
conclusively  as  to  Justify  a  nonsuit.  We 
therefore  think  the  motion  was  improperly 
granted. 

The  Judgment  is  reversed,  and  the  cause 
remanded  for  a  new  trlaL  Appellant  to  re- 
cover costs. 

FRICK  and  McCARTT,  JJ.,  concur. 


(47   VtMh,  411) 
WOODWARD  T.  DALJ-WEST  MININO  (X). 
(No.  2757.) 

(Supreme  C!ourt  of  Utah.    Jan.  12,  1916.) 

1.  Dauages  «s»216— Irjtjbiks  to  Skbvants— 
Instbuctions— Pleading. 

A  servant  suing  for  personal  injuries  al- 
leged in  his  complaint  injuries  to  liis  back  and 
spine.  On  his  cross-ezammation  he  denied  claim 
for  injuries  to  his  ribs.  Defendant's  witness 
testified  to  rib  fractures  as  well  as  to  spinal 
injuries.  The  court  instructed  the  jury  io 
awarding  damages  to  consider  all  the  injuries 
received,^  end  refused  to  exclude  consideration 
of  the  rib  fractures,  in  spite  of  defendant's  ex- 
ception. Betd,  that  the  injuries  to  the  ribs,  be- 
ing probably  concurrent  with  those  to  the  spine, 
were  covered  by  the  pleadings,  bo  that  the  sub- 
mission thereof  was  not  error. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent.  Dig.  {§  548-555 ;    Dec.  pig.  <fc=9216.] 

2.  Appeal  and  Ebbob  9=>197— Rbbebvatton 
or  Gbounds  of  Review— Evidencb— De- 
fenses. 

The  defendant's  evidence  having  disclosed 
rib  fractures  and  defendant  having  faUed  to  ob- 
ject to  plaintiff's  evidence  to  such  injury,  de- 
fendant could  not  urge  that  the  pleading^  were 
insnflicient  to  warrant  submission  to  the  jury  of 
the  issue  of  damages  for  the  rib  fractures. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  «=>197 ;  Pleading,  Cent.  Die 
1114^8-1441.] 
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3.  Afpeai.  and  Ebbob  9=>213— Scope  or  Hk- 

VIEW— PBE8ERVA.TI0R    OF    OBOUNDS    OT    BE-  . 
VIEW. 

Where  defendant  mer^y  excepted  to  the 
charge  given  and  failed  to  request  withdrawal  of 
the  issqe  of  rib  fractures  from  the  jury,  he 
could  not  uixe  tin  error,  if  any,  for  the  first 
time  on  appeaL  , 

[Ed.  Note. — S'or  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §§  U49, 1165. 13(Mt-1308;  Dec. 
Dig.  «s»213.] 

4.  Appeal  and  Ebbob  i3=1066— Scope  oy  Be- 
viEW— Habmless  Ebbob. 

Where  a  servant  in  hia  complaint  alleged 
only  spinal  injuries,  but  the  evidence  of  both 
plaintiff  and  defendant  disclosed  rib  fractures, 
and  defendant  failed  to  request  a  charge  ex- 
cluding its  consideration  in  awarding  damages, 
but  merely  excepted  to  the  charge  given,  which 
included  that  issue,  and  failed  to  assail  the 
verdict  finding  its  negligence  to  be  the  cause  of 
the  injuries,  the  error,  if  any,  in  submitting  the 
issue  of  rib  fractures,  wag  harmless. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  S  4220;  Dec,  Dig.  <S=»1066.] 

Appeal  from  District  Court,  Summit  Coun; 
ty;  T.  D.  Lewis,  Judge. 

Action  by  William  W.  Woodward  against 
the  Daly- West  Mining  Company,  a  corpora- 
tion. From  a  judgment  for  plaintiff,  defend- 
ant appeals.    Affirmed. 

King  &  Nlbley  and  P.  T.  Famsworth,  Jr., 
all  of  Salt  Lake  City,  for  appellant.  Evans, 
Evans  &  FoUand,  of  Salt  Lake  City,  for  re- 
spondent. 

FRICK,  J.  The  plaintiff  obtained  judgment 
for  damages  for  personal  injuries  against  the 
defendant    Defendant  appeals. 

The  plaintiff,  in  his  complaint,  after  al- 
leging that  he  was  injured  through  the  neg- 
ligence of  the  defendant,  and  after  stating 
the  particulars  respecting  the  injuries  and 
how  the  accident  occurred,  described  his  in- 
juries thus: 

"That  by  reason  of  the  premises,  the  plaintiff 
'received,  as  he  is  informed  and  believes,  per- 
manent injuries.  That  he  was  rendered  tempo- 
rarily unconscious  and  was  confined  to  a  hos- 
pital for  a  period  of  about  two  weeks,  during 
which  time  he  suffered  great  pain,  and  that  he 
still  continues  to  so  suffer.  That  he  received 
injuries  to  iiis  back  and  spine  as  a  result  of 
which  he  is  disabled  and  incapacitated  for  the 
performance  of  manual  labor^  or  otherwise  en- 
gaging in  any  occupation  which  requires  bodily 
exertion;  all  of  which  injuries  the  plaintiff  is 
informed  and  believes  to  be  permanent" 

The  evidence  relating  to  plaintiff's  injuries 
is  substantially  as  follows:  Dr.  Le  Compte, 
called  on  behalf  of  defendant,  said: 

"I  examined  William  W.  Woodward,  shortly 
after  the  accident  and  found  him  suffering  great 
pain,  a  serious  bruise  on  his  back,  evidence  of 
one,  two,  or  three  ribs  being  fractured,  though 
no  exanunation  was  made  by  X-ray.  From  his 
condition,  as  I  remember  it,  I  could  not  deter- 
mine whether  or  not  the  injury  was  permanent. 
Owing  to  the  applicant's  condition,  and  swell- 
ing, I  could  not  then  determine  whether  there 
was  curvature  of  the  spine  produced  by  the  in- 
jury. If  any  curvature  of  the  spine  was  pro- 
duced by  said  injury,  I  would  consider  it  very 
unusual  if  he  could  thereafter  pitch  hay,  or 
handle  a  scraper,  or  do  heavy  manual  labor." 


Dr.  Dannenberg,  called  on  behalf  of  plain- 
tiff, testified  that  some  time  after  the  plain- 
tiff had  been  Injured  the  witness  examined 
him.  As  to  that  examination  the  doctor 
said: 

"At  that  time  I  found  that  there  were  three 
ribs  on  the  right  side  fractured,  also  consider- 
able contusion  and  swelling  along  the  spine  and 
on  the  sid4,  and  be  also  passed  some  blood  in  his 
urine." 

The  blood,  the  doctor  said,  was  "from  the 
kidney."  The  spine,  the  doctor  testified, 
"had  deviated  from  the  natural  curvafure. 
It  had  deviated  considerably,  showing  con- 
siderable— I  don't  know  as  you  could  say  de- 
pression In  the  spinal  column;  it  was  an 
abnormal  curvature  from  the  natural  state." 
The  curvature,  the  doctor  said,  seemed  to 
have  been  caused  by  a  "blow  of  some  kind." 
The  doctor  also  stated  that  some  of  the 
"ligaments  and  muscles"  in  plalntifTs  back 
were  "probably  torn,"  and  that  that  condl- 
tioa  would  "leave  more  or  less  perinanent 
injury"  to  plaintiff's  back.  The  plaintiff,  in 
the  course  of  his  testimony,  after  describing 
his  injuries  and  the  pain  suffered  by  him, 
also  incidentally  referred  to  his  fractured 
ribs.  On  cross-examination  defendant's  coun- 
sel asked  him  the  following  questions,  whicb 
he  answered  as  indicated: 

"Q.  By  the  way,  why  didn't  you  say  in  your 
complaint  in  this  case  anything  about  three  riba 
being  broken?  Didn't  you  consider  that  oi 
sufiScient  importance  to  mention  in  the  com- 
plaint? A.  Well,  I  have  bad  an  idea  the  ribs 
would  get  well.  Q.  That  would  not  affect  the 
proposition  that  yon  had  three  ribs  broken. 
Wh^  didn't  you  say  something  about  that?  A. 
I  didn't  think  the  ribs  amounted  to  anything, 
to  say  anything  about;  I  did  not  think  It 
amounted  to  enough.  Q.  You  don't  claim  any- 
thing about  them?  A.  No,  air.  Q.  You  don't 
want  any  damage  for  that?    A  No,  sir." 

We  remark  that  all  of  the  foregoing  evi* 
dence  was  admitted  without  objection,  and, 
as  we  have  seen,  that  part  testified  to  by 
Dr.  Le  Compte  was  produced  by  the  defend- 
ant Upon  the  question  of  damages  the  court 
Instructed  the  jury  as  follows: 

"If,  in  view  of  the  evidence  and  under  the 
instructions  of  the  court,  your  verdict  is  in  fa- 
vor of  the  plaintiff,  you  will  assess  his  damage?, 
and  in  doing  so  you  should  take  into  consider- 
ation the  nature  and  extent  of  his  injuries,  and 
whether  the  same  are  permanent  or  not,  and 
the  physical  pain  or  suffering,  if  any,  growing 
out  of  such  injuries,  and  the  effect,  if  any,  upon 
plaintiff's  ability  to  labor  and  earn  compensa- 
tion therefor,  and,  so  considering  such  elements, 
you  should  assess  such  damages  as  will  do  jus- 
tice between  the  parties.  Xou  should  not  be  in- 
fluenced by  sympathy,  nor  by  any  supposed 
wealth  or  lack  of  wealth  of  the  parties.  In  case 
your  verdict  is  for  the  defendant,  you  will  so 
state,  no  cause  of  action." 

Counsel  for  defendant  excepted  to  the 
foregoing  instruction  "for  the  reason  that 
the  court  fails  to  exclude  any  damages  that 
may  have  been  suffered  by  reason  of  broken 
or  fractured  ribs."  Counsel  further  excepted 
"to  that  portion,  of  the  instruction  wherein 
the  jury  are  told  that  they  may  consider  the 
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nature  and  extent  of  his  Injuries  and  the  ef- 
fect thereof  and  give  damages  therefor  with- 
out excluding  such  damages  by  reason  of 
broken  or  fractured  ribs." 

Upon  the  foregoing  record,  defendant's 
counsel  state  the  question  presented  for  re- 
view In  the  following  words: 

"The  sole  question  to  be  decided  on  tUs  appeal 
is  whether  or  not  instruction  No.  18,  as  given 
to  the  jury  by  the  trial  court,  is  a  correct  state- 
ment under  the  pleadings  and  record  in  this 
cause  of  the  rule  of  damatfes  applicable  and 
of  the  elements  of  damage  which  the  jury  should 
properly  consider  in  assessing  the  amount  due 
respondent  upon  a  finding  in  his  favor.  In  view 
of  this  situation,  we  will  merely  call  attention  to 
such  evidence  as  appears  to  have  a  bearing  on 
this  matter." 

[1,2]  It  Is  strenuously  Insisted  that  we 
should  reverse  the  Judgment  for  the  reason 
that  the  court  submitted  matters  to  the  Jury 
outside  of  the  Issues  presented  by  the  plead- 
ings. It  Is  true  that  there  is  no  express 
statement  In  the  complaint  concerning  fract- 
ured ribs.  The  injuries  are,  however,  de- 
scribed as  being  to  the  back  and  spine.  Now, 
in  the  absence  of  any  objections  either  to  the 
complaint  or  to  the  evidence,  the  question  is 
whether  alleged  injuries  to  the  back  and 
spine  are  so  foreign  to  injuries  to  the  ribs 
as  to  take  the  injuries  to  the  latter  clearly 
outside  of  the  injuries  described  in  the  com- 
plaint That  the  ribs  are  attached  to  por- 
tions of  the  spine,  and  that  they  thus  are 
also  a  part  of  the  back,  are  matters  of  gen- 
eral and  common  knowledge.  It  is  true  that 
one  may  sustain  an  injury  to  the  back  with- 
out also  sustaining  an  injury  to  the  ribs. 
But  it  is  more  likely  that  any  severe  injury 
to  the  back,  such  as  the  plaintiff  sustained 
by  having  a  mine  car  tall  upon  his  back, 
would,  or  at  least  might,  also  injure  or  af- 
fect some  part  of  the  ribs.  That  the  defend- 
ant was  n^llgent,  and  that  it  caused  the 
injuries  suffered  by  the  plaintiff,  whatever 
they  are,  is,  for  the  purpose  of  this  decision, 
conceded.  Indeed,  the  defendant  itself  prov- 
ed that  the  plaintiff  also  suffered  injuries  to 
three  of  his  ribs.  When  the  plaintiff  testi- 
fied with  regard  to  the  injury  to  the  ribs,  the 
defendant  offered  no  objection,  and  hence 
the  court  had  a  right  to  assume  that  its 
counsel,  considered  the  allegations  «f  the 
complaint  snflSdently  broad  to  admit  plain- 
tiff's evidence  upon  that  subject  That  view 
was  strengthened  when  the  defendant  Itself 
offered  evidence  concerning  the  fractured 
ribs.     Of  course^  defendant's  counsel  no^ 


contend  that  the  evidence  was  offered  for 
the  purpose  of  showing  that  the  injury  was 
not  to  the  back;  but  the  contention  is  on- 
availing  here,  since  it  offered  evidence  show- 
ing that  plaintiff  had  in  fact  sustained  an 
injury  to  bis  ribs,  his  back,  and  bis  spine, 
the  extent  of  which  its  doctor  was  unable  to 
state. 

[3]  Defendant's  counsel,  however,  ocmtend 
that  the  evidence  is  conclusive  tliat  the  plain- 
tiff had  waived  all  damages  which  he  might 
have  sustained  by  reason  of  the  fractured 
ribs,  and  therefore  the  court  should  hare 
told  the  Jury  to  exclude  tfie  injnry  to  his 
ribs  from  their  consideration.  That,  in  view 
of  the  record,  was  a  matter  that  the  defend- 
ant could  not  properly  raise  by  merely  ex- 
cepting to  the  instruction  given  by  the  court 
Upon  the  whole  record  as  made,  the  instruc- 
tion is  not  faulty.  If  therefore  the  defend- 
ant desired  to  have  any  portion  of  plaintiff's 
injuries  withdrawn  from  the  Jury,  it  was  Its 
duty  to  present  a  proper  request  for  an  in- 
struction covering  that  subject,  and,  if  the 
court  then  had  refused  such  request,  the  de- 
fendant could  have  presented  its  exception 
together  with  the  request  to  this  coiut  for 
review.  As  the  record  now  stands,  there- 
fore, even  if  it  were  conceded  that  (he  diarse 
as  ^ven  was  erroneous,  yet  the  error  is  not 
properly  before  us. 

[4]  The  Judgment  should,  however,  be  af- 
firmed for  another  reason.  As  we  have  seen, 
the  defendant,  in  not  assailing  the  verdict 
of  the  Jury,  in  effect  concedes  its  ovm  negli- 
gence, and  that  such  negligence  was  the 
proximate  cause  of  the  injuries  complained 
of,  including  those  to  the  ribs.  Moreover, 
it,  by  its  own  evidence,  showed  Just  what 
those  injuries  were.  If  therefore  it  were 
conceded  that  some  of  those  injuries  were 
not  clearly  or  even  sufficiently  described  in 
the  complaint,  and  that  the  trial  court  for 
that  reason  Should  have  sustained  proper  ob- 
jections, if  made  uix>n  that  ground,  yet,  in 
view  that  no  objections  were  Interposed  and 
the  defendant  itself  had  produced  evidence 
upon  that  subject,  it  cannot  now  be  heard 
to  say  that  any  of  its  substantial  rights  were 
invaded  by  what  occurred  at  the  trial.  To 
reverse  Judgments  under  such  drcomstances 
would  make  a  mere  travesty  of  Justice. 

The  Judgment  la  therefore  affirmed,  with 
costs  to  plaintifl. 

STBAUP,  <X  J,  and  McGABTZ,  J.,  ooncoi: 
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(n  Wash.  49S) 

YOUNG  MEN'S  CHRISTIAN  ASS'N  OF 

SEATTLE  V.  PARISH,  County  JUh 

season    (No.  12335.). 

(Sapreme  Oonrt  of  Washington.    Feb.  6, 1916.) 

STATtrras  «=»95  —  Statutobt   Exemption  — 

CoNWITnTIONAUTT   —    "SFKOIAI.       LA.W"   — 

Rem.  &  BaL  Code.  {  9098,  as  amended  by 
Seas.  Laws  1918,  p.  861,  exempting  from  taxa* 
tion  all  property  of  Young  Men's  Christian  As- 
sociations -whidi  shall  be  wholly  used  or  to  the 
extent  solely  used  for  the  relipous  purposes  of 
the  association,  is  violative  of  Const,  art  7,  { 
2,  providing  that  such  property  as  the  Legisla- 
ture may  by  general  laws  provide  shall  be  ex- 
empt from  taxation,  since  the  statute  is  a  "spe- 
cial law,"  one  relating  to  particular  persons  or 
things,  and  not  a  "general  law,"  one  applying  to 
all  persona  or  things  of  a  class,  because  it  ex- 
cludes from  its  operation  the  property  of  other 
organizations  which  may  be  devoted  to  religious 
purposes  (citing  Words  and  Phrases.  Second 
ijeries,  Special  Law;  see,  also.  Words  and 
Phrases,  Fiitat  and  Second  Series,  General  Law). 
[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent.  Dig.  |{  106,  106;    Dec.  Dig.  <S=»95.] 

Ha  Bana  Appeal  from  Superior  C<ourt, 
King  County;    R.  B.  Albertson,  Judge. 

Action  by  the  Young  Men's  Christian  As- 
sociation of  Seattle  against  Albert  E.  Par- 
ish, as  (kiunty  Assessor  of  King  County. 
From  a.  Judgment  dismissing  the  action, 
plaintiff  appeals.    Affirmed. 

Geo.  H.  Walker  and  Fletcher  Lewis,  both 
of  Seattle,  for  appellant  John  F.  Murpby 
and  Samuel  Morrison,  both  of  Seattle^  for 
respondent. 

MAIN,  J.  This  is  an  action  brought  for 
the  pnrpose  of  restraining  the  county  aa- 
eesaor  of  King  county  from  Ustlng  for  taza- 
ation  certain  real  property.  The  trial  re- 
salted  in  a  Judgment  dismissing  the  action. 
From  this  Judgment,  the  plaintiff  appeala 

The  appellant,  at  the  time  the  action  was 
Instituted,  was  the  owner  of  lots  2  and  3 
and  the  east  half  of  lots  6  and  7,  in  block 
21,  of  Boren's  addition  to  the  dty  of  Seat- 
tle. This  property  fronted  on  the  west  side 
of  Fourth  avenue  in  the  city  of  Seattle,  and 
extended  from  Madison  street  to  Miarion 
street.  The  appellant  had  for  some  years 
owned  lots  2  and  3,  and  bad  erected  thereon 
a  six-story  brick  and  concrete  building, 
wblch  is  known  as  the  Y.  M.  C.  A.  building. 
After  this  building  had  been  erected,  the  as- 
sociation acquired  two  adjacent  half  lots  on 
the  south,  facing  Fourth  avenue,  and  extend- 
ing from  the  main  bnUdlng  to  Marion  street 
Tbls  latter  property  was,  when  acquired, 
and  still  Is,  improved  by  the  east  half  of  the 
former  Stander  Hotel,  a  six-story  brick  and 
stone  stmctnre.  Since  its  purchase  by  the 
association,  it  has  been  connected  with  the 
main  building  as  an  annex  thereof,  and  is 
permanently  partitioned  off  from  the  unac- 
quired part  of  the  Stander  hoteL  The  «itire 
property  thus  owned  by  the  association  Is 
used  for  the  various  activities  and  depart- 


ments of  the  Young  Men's  Christian  Associa- 
tion. 

The  objects  of  tlie  association,  as  set  forth 
in  its  articles  of  incorporation,  are: 

"The  improvement  of  the  spiritual,  mental, 
social,  and  physical  condition  of  the  young  men 
of  Seattle  by  the  support  and  maintenance  of 
lectures,  gospel  services,  libraries,  reading  rooms, 
gymnasiums,  recreation  grounds,  etc.    •    •    •  *' 

The  connty  assessor  of  King  county  was 
asserting  the  right  to  list  this  property  for 
purposes  of  taxation  upon  the  tax  rolls  for 
the  year  1913,  when  the  present  action  was 
brought  for  the  puri)03e  of  restraining  such 
listing. 

The  controlling  question  in  the  case  is 
whether  the  statute  under  which  it  is  claim- 
ed the  property  is  exempt  from  taxation  is 
constitutional  or  uncwtstttntional. 

The  statute.  Rem.  &  BaL  tTode,  I  9098,  as 
amended  by  chapter  117  of  the  Session  Laws 
of  1913,  relating  to  taxation,  after  exempt- 
ing certain  other  9)ecifled  pri^erty,  pro- 
vides: 

"Also,  all  property  of  Young  Men's  C!hri8tian 
Associations  *  *  *  which  shall  be  wholly 
used,  or  to  the  extent  solely  used,  for  the  re- 
ligious purposes  of  such  association." 

It  will  be  noted  that  this  Is  an  exemption 
to  the  association  by  name,  with  a  limita- 
tion that  only  such  of  its  property  as  la 
"wholly  used,"  or  to  the  extent  "solely  used" 
for  the  religious  purposes  of  such  associa- 
tion, shall  be  exempt 

Section  2  of  article  7  of  the  state  Cionstitu- 
tlon,  after  requiring  that  the  Legislature 
shall  provide  by  law  a  uniform  and  equal 
rate  of  assessment  and  taxation  upon  all 
property  in  the  state,  and  prescribing  such 
regulations  by  general  law  as  shaU  secure  a 
Just  valuation  for  the  taxation  of  all  the 
property,  provides: 

"That  the  property  of  the  United  States,  and 
of  the  state,  counties,  school  districts,  and  oth- 
er municipal  corporations,  and  such  oth^r  prop- 
erty as  the  Legislature  may  by  general  laws  pro- 
vide, shall  be  exempt  from  taxation." 

Under  this  section  of  the  Constitution,  all 
property  within  the  state  is  subject  to  taxa- 
tion, unless  it  falls  within  one  of  the  classes 
mentioned  In  the  Constitution  and  is  exempt- 
ed therefrom  by  a  general  law.  The  ques- 
tion then  arises:  Is  the  statute  by  which  the 
property  of  Young  Mien's  Christian  Associa- 
tions is  claimed  to  be  exempt  a  general  or  a 
special  law.  If  it  is  a  special  law,  obviously 
the  attempted  exemption  Is  invalid  under 
the  constitutional  provision  quoted.  '  If  it 
is  a  general  law,  then  it  conforms  to  the  con- 
stitutional requirement 

The  authorities  are  In  substantial  harmony 
upon  the  rule  by  which  a  law  is  to  be  tested 
to  determine  whether  it  is  general  or  spe- 
cial. A  "special  law"  is  one  which  relates 
to  particular  persons  or  things,  while  a  "gen- 
eral law"  is  one  which  applies  to  all  persons 
or  things  of  a  class.  A  law  is  general  when 
it  operates  upon  all  persons  or  things  con- 
stituting a  class,  even  though  such  class  con- 
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slsta  oC  but  one  person  or  tbing;  bat  the 
law  mnst  be  so  framed  that  all  persons  or 
things  constitatlng  the  class  come  within  Its 
provisions.  4  Words  and  Phrases  (2d  Series) 
p.  635;  Bndd  t.  Hancock,  66  N.  J.  Law,  133, 
48  AU.  1023;  State  ex  rel.  Attorney  General 
V.  MUler,  100  Mo.  439,  13  S.  W.  677;  Suther- 
land, Statutory  Construction,  {  121. 

In  Words  and  Phrases,  supra,  the  rule  is 
stated: 

"A  special  law  is  one  that  relates  to  particu- 
lar, as  distinguiabed  from  a  general  law,  which 
applies  to  all  persons  or  things  of  a  class." 

The  rule  is  stated  in  Bndd  r.  Hancock, 
supra,  as  follows: 

"A  law  is  special  in  a  constitutional  sense 
when.by  force  of  an  inherent  limitation,  it  ar- 
bitrarily separates  some  persons,  places,  or 
things  from  others  upon  which,  but  for  such  lim- 
itation, it  would  operate.  The  test  of  a  special 
law  is  the  appropriateness  of  its  provisions  to 
the  objects  that  it  excludes.  It  is  not,  there- 
fore, what  a  law  includes  that  makes  it  special, 
but  what  it  excludes.  If  nothing  be  excluded 
that  should  be  contained,  the  law  is  general. 
Within  this  distinction  between  a  specif  and  a 
general  law,  the  question  in  every  case  is  wheth- 
er any  appropriate  object  is  excluded  to  which 
the  law,  but  for  its  limitations,  would  apply.  If 
the  only  limitation  contained  in  a  law  is  a  legiti- 
mate classification  of  its  objects,  it  is  a  general 
law.  Hence,  if  the  object  of  a  law  have  char- 
acteristics so  distinct  as  reasonably  to  form,  for 
the  purpose  legislated  upon,  a  class  by  itself, 
the  law  is  general,  notwithstanding  it  operates 
upon  a  single  object  only ;  for  a  law  is  not  gen- 
eral because  it  operates  upon  every  person  in  the 
state,  but  because  every  person  that  can  oe 
brought  within  its  predicament  becomes  subject 
to  its  operation." 

Many  other  authorities  could  be  dted  sup- 
porting the  rule;  but  as  the  controversy 
upon  this  phase  of  the  case  Is  over  the  appli- 
cation of  the  law,  rather  than  its  statement, 
further  citation  in  support  of  the  rule  seems 
unnecessary. 

In  applying  the  rule,  this  court  In  Town  of 
Denver  v.  Spokane  Falls,  7  Wash.  226,  84 
Pac.  926,  held  that  an  act  of  the  Legislature 
which  attempted  to  confer  upon  certain  mu- 
nicipal corporations  which  had  previously 
undertaken  to  incorporate  under  an  Invalid 
law  the  right  to  Incorporate  under  the  stat- 
ute without  reference  to  the  population,  but 
solely  by  reason  of  their  peculiar  condition, 
was  a  special  and  not  a  general  law.  It  was 
there  said: 

"As  to  such  communities,  is  this  a  general  or 
a  special  law?  It  is  claimed  by  the  learned 
counsel  for  the  appellants  that  it  is  general,  be- 
cause it  applies  to  all  communities  in  the  state 
similarly  situated.  But  we  think  that  cannot  be 
said  to  be  the  exclusive  test.  If  the  operation 
and  effect  of  a  statute  is  necessarily  limited  to  a 
particular  class  or  number  of  persons  or  things. 
It  is  as  much  a  special  statute,  whatever  may 
be  its  form,  as  it  would  be  if  it  appUed  to  but 
one  person  or  thing  only." 

In  Terry  v.  King  County,  43  Wash.  61,  86 
Pac.  210,  9  Ann.  Cas.  1170,  the  court  had  un- 
der consideration  a  statute  which  spedflcally 
conferred  upon  King,  Pierce,  and  Spokane 
counties,  and  the  cities  of  Seattle,  Taooma, 
and  Spokane,  power  to  contract  Indebtednes.s 
for  the  purpose  of  purchasing  armory  sites, 


and  assisting  in  the  dbnstmction  of  armories. 
No  other  counties  or  towns  in  the  state  were 
mentioned  in  the  act  Nor.  was  it  possible 
for  any  other  county,  even  though  Its  popula- 
tion should  equal  that  of  the  counties  named, 
to  come  within  its  provisions.  It  was  there 
held  that  the  law  was  special  and  not  gen- 
eral, citing  the  previous  case  of  Town  of 
Denver  v.  Spokane  Falls,  supra. 

Applying  the  rule  of  law  stated  and  Its  ap- 
plication as  appears  in  the  two  cases  last 
dted,  to  the  facts  in  the  present  case,  was 
the  statute  exempting  the  Young  Men's 
Christian  Association  general  or  special? 
The  exemption  covers  the  property  of  such 
assodations  wholly  used  or  to  the  extent 
solely  used  for  religious  purposes  of  ttie  as- 
sociation. If  the  property  should  not  be  de- 
voted to  a  religious  purpose,  then  it  does  not 
come  within  the  exemption.  The  effect  of 
the  statute  is  to  exempt  only  the  property  of 
Young  Men's  Christian  Associations  whlcdi  is 
devoted  to  religious  purposes.  Under  this 
statute,  other  property  in  the  state  devoted 
to  religious  purposes  would  not  be  exempt 
The  property  of  the  class  referred  to  in  the 
statute  is  that  devoted  to  religious  purposes. 
The  assodation  is  one  organization  whidi 
devotes  property  to  such  purposes.  The  prop- 
erty of  other  assodations  devoted  to  a  t^- 
gious  purpose  could  not  daim  the  exemptitxL 
The  statute  is  spedal,  and  not  general,  be- 
cause it  excludes  from  its  (aeration  the  prop- 
erty of  other  organizations  which  is  or  may 
be  devoted  or  set  apart  for  religious  purposes. 

It  would  hardly  be  daimed  that  a  statute 
exempting  the  church)  property  of  a  particular 
religious  denomination  by  name,  and  which 
thus  would  exclude  from  its  provisiwts  the 
church  property  of  all  other  denominations, 
would  be  a  general  law.  Likewise  a  statute 
which  exempts  property  of  Young  Men's 
Christian  Associations  only  to  the  extmt 
such  property  is  devoted  to  religious  purpos- 
es, as  already  stated,  must  necessarily  exdude 
the  property  of  other  organizations  and  as- 
sociations devoting  property  to  the  same  pur- 
poses. The  operation  and  effect  of  the  stat- 
ute is  limited  to  one  of  the  organizations  which 
compose  a  class,  and  is  Uierefore  special. 
The  case  falls  within  the  holdings  of  this 
court  in  the  cases  of  Town  of  Denver  v.  Spo- 
kane Falls  and  Terry  v.  King  County,  supra. 

A  number  of  cases  are  dted  in  the  briefs 
where  the  property  of  Youpg  Men's  Christian 
Associations  has  been  held  exempt  In  every 
one  of  the  cases  dted,  with  one  exception,  the 
exemptions  were  under  statutes  wliich  did 
not  exempt  the  property  of  the  assodations 
by  name,  but  exempted  all  property  by  gen- 
eral language  which  was  devoted  to  religious, 
benevolent,  or  charitable  purposes.  Had  the 
statute  in  this  state  under  which  this  case 
arose  contained  some  such  general  language, 
an  entirely  different  question  would  be  pre- 
sented. The  one  case  referred  to  as  support- 
ing an  exemption  where  the  statute  applied 
to  a  Young  Men's  Christian  Assodatloa  by 
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name  wtia  that  of  Young  Men's  Christian  A»- 
sodatioii  r.  City  of  Keene,  70  N.  H.  223,  46 
AtL  18&  In  the  state  of  New  Hampshire, 
however,  where  that  case  was  decided,  there 
was  no  constitutional  provlslou  against  the 
passage  of  a  special  law. 

In  reaching  the  conclusion  that  the  statu- 
tory provision  is  unconstitutional,  we  have 
not  overlooked  the  rule  adopted  by  the  pre- 
vious dedslteis  of  this  court  that  a  law  will 
be  presumed  constitutional  and  valid  until  the 
contrary  clearly  appears,  and  that  It  Is  the 
duty  of  the  court  to  sustain  the  law  unless 
Its  invalidity  is  so  apparent  as  to  leave  no 
reasonable  doubt  upon  the  queiftion.  State 
V.  SomervlUe,  67  "Wash.  638,  122  Pac.  324; 
State  V.  Pitney,  79  Wash.  608,  140  Paa  918. 
Notwithstanding  this  rule,  we  see  no  escape 
trom  the  conclusion  that  the  statute  contain- 
ing the  exemption  is  special,  and  tdierefore, 
under  the  Constitution,  is  invalid. 

The  Judgment  will  be  affirmed. 

MORRIS,  O.  J.,  and  MOUNT,  ELLIS,  PAR- 
KER, HOLCOMB,  CHADWIOK,  and  FUL- 
UEBTON,  JJ.,  concur. 


(89  Wasb.  494) 

JOHNSTON    V.     SEATTLE     TAXICAB     ft 

TRANSFER  CO.  et  aL     (No.  12302.) 
(Supreme  Court  of  Washin^on.    Feb.  5,  1916.) 

Appeal  and  Ebbob  ®=>803— Jubisdiction  or 

AppkaI/— PowKB  to  Atfibh. 

The  Supreme  (3ourt,  dismissing  an  appeal 
for  want  of  jurisdiction,  cannot  affirm  the 
judgment  below. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {{  3169-3173 ;  Dec.  Dig.  <8=> 
803.] 

En  Banc.  Appeal  from  Superior  Court, 
EClng  County;  John  £X  Humphries,  Judge. 

On  rehearing.  Afflrmance  of  Judgment 
modified,  the  part  of  the  former  opinion  di- 
recting an  afflrmance  recalled  and  stricken, 
and,  as  so  modified.  Judgment  entered  as 
first  directed. 

For  former  opinion,  see  85  Wash.  561,  148 
Pac  90(). 

John  W.  Roberts  and  Geo.  L.  Spirk,  both  of 
Seattle,  for  appellant  Goerlg.  Brightman, 
Halverstadt  &  Tennant,  of  Seattle,  for  appel- 
lant Seattle  Taxlcab  ft  Transfer  Co.  Me- 
Cafferty,  Robinson  &  Godfrey,  of  Seattle, 
for  respondent. 

PER  CURIAM.  Upon  the  original  hearing 
of  this  appeal  the  Judgment  was  reversed  as 
to  some  of  the  parties,  and  the  appeal  of  the 
Seattle  Taxlcab  &  Transfer  Company  was 
dismissed.  '  As  against  it  the  Judgment  was 
affirmed.  Johnston  v.  Seattle  Taxicab  & 
Transfer  Co.,  86  Wash.  651,  148  Pac.  900. 
The  dismissal  was  npon  Jurisdictional 
grounds. 

The  Taxlcab  Company  thereupon  filed  a 
petition  for  rehearing,  contending  that,  hav- 


ing dismissed  its  appeal  for  want  of  Jurisdic- 
tion, the  Judgment  could  not  be  affirmed,  as 
such  affirmance  was  an  exercise  of  Jurisdic- 
tion. It  is  clear  that  this  contention  is  sound. 
While  we  have  rendered  Judgment  for  costs 
against  appellant  upon  the  dismissal  of  ap- 
peals, we  have  uniformly  held  that  lack  of 
Jurisdiction  to  hear  the  appeal  Is  lack  of  Juris- 
diction for  all  purposes,  and  refused  to  affirm 
the  Judgmoit  below  upon  the  appeal  being  dis- 
missed upon  Jurisdictional  grounds.  'Grune- 
wald  V.  West  Coast  Grocery  Co.,  11  Wash. 
478,  39  Pac.  964;  Henry  v.  Great  Northern 
By.  Ca,  16  Wasb.  417,  47  Pac.  895;  Jones 
&  Oo.  V.  Cunningham,  79  Waah.  4,  139  Pac. 
612;  Davis  v.  Virges,  39  Wash.  266,  81  Pac. 
688;  Davis  v.  Huth,  43  Wash.  383,  86  Pac. 
654. 

It  follows  that  the  affirmance  of  the  Judg- 
ment was  an  Inadvertence,  and  it  must  be 
modified.  All  that  part  of  tiie  former  opinion 
directing  an  afflrmance  of  the  Judgment  is 
recalled  and  stricken.  As  so  modified,  the 
Judgment  will  be  entered  as  first  directed. 

==  (88  Wash.  ilS) 

EILBRS    MUSIC    HOUSE   v.    RITNBR. 
(No.  12939.) 
(Supreme  Court  of  Washington.    Feb.  6,  1916.) 

1.  G0T7BT8   9=393— Stabs   Decisis— Riilb  of 
Fbopebtt. 

Where  a  former  case  announced  a  rule  af- 
fecting the  rights  of  parties  to  contracts  of 
conditional  sale  under  which  property  rights 
have  become  vested,  the  doctrine  of  stare  decisis 
requires  it  to  b«  followed,  except  as  otherwise 
determined  by  a  subsequent  statute. 

[Ed.  Note. — For  other  cases,  see  Courts, 
Cent  Dig.  {{  336-339;    Dec.  Dig.  <S=»93.] 

2.  Appeal  and  Ebbob  «=>835— Beheabinq— 
Rights  of  Pabties — Detebuination. 

The  rights  of  the  parties  under  a  contract 
of  conditional  sale  must  be  determined  as  of  the 
time  when  the  judgment  appealed  from  was  en- 
tered, and,  though  the  appellant  subsequent  to 
the  first  hearing  filed  its  claim  with  the  buyer's 
receiver,  it  might,  on  rehearing,  urge  its  right 
to  the  property. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  fj  3241-3243 ;  Dec.  Dig.  «=» 
835.] 

EJn  Banc  Appeal  from  Superior  Court, 
Thurston  Coun^ ;  John  R.  Mitchell,  Judge. 

On  rehearing.  Judgment  reversed,  and 
cause  remanded,  with  Instructions  to  allow 
plaintiff's  claim  against  the  property. 

For  former  opinion,  see  88  Wash.  218,  152 
Pac.  1008. 

Marx  &  Conger,  of  Tacoma,  for  appellant. 
Geo.  H.  Funk,  of  Olympia,  for  respondent 
Alex.  M.  Winston,  of  Spokane,  amicus  curiae. 

FEB  CURIAM.  [1]  Being  convinced  that 
the  opinion  heretofore  handed  down  herein, 
as  found  in  88  Wash.  218,  152  Pac.  1008,  is 
contrary  to  the  rule  announced  in  Mai  mo  v. 
Washington  Rendering  &  Fertilizing  Co.,  79 
Wash.  534,  140  Pac.  569,  a  rehearing  en  banc 
was  called  for  that  the  court  might  deter- 
mine which  rule  should  be  adhered  to. 
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So  far  u  efHier  rtde  affects  dtnatloiiB 
arising  sabseqnent  to  tlie  time  wben  chapter 
96,  Lawa  at  ^SV^,  became  effectlre,  the  qnes- 
tlon  Is  antaDpOTtant,  as  that  act  makes  all 
condlttonal  sales  contracts  absolute  as  to  sab- 
sequent  crediton  whether  with  or  wtthont 
a  Uen  upon  the  imvertjr,  imless  s  memoran- 
dom  of  such  sale  Is  filed  within  ten  days  aft- 
er the  taking  of  possession  by  the  vemdee. 
The  qnestlon  is  important,  however,  as  to 
rights  accroing  between  the  annooncement  of 
the  role  In  the  Malmo  Case,  and  the  time 
when  the  act  of  1915  beoanw  effective. 
While  we  are  not  In  harmony  as  to  whlcfa 
rule  is  the  b^ter  were  the  qnestlon  a  new 
and  indep«ident  one,  we  are  all  of  the  cvbi- 
lon  that  as  the  Malmo  Case  announced  a  mle 
of  property,  and  prt^wrty  rights  have  become 
fixed  and  determined  tberennder,  that  the 
doctrine  of  stare  decisis  donands  it  be  fol- 
lowed, except  as  otherwise  determined  by 
the  act  of  1915.  Hie  majority  of  the  depart- 
ment which  heard  this  case  wben  first  sub- 
mitted had  no  intention  of  oTermling  the 
Malmo  Case,  but  were  of  the  opinion  that  the 
two  cases  could  be  distinguished  npon  the 
facts.    We  are  satisfied  this  cannot  be  done. 

[2]  It  was  suggested  at  the  r^earing  that 
appelant  bad,  subsequent  to  the  first  hear- 
ing, filed  its  claim  with  the  receiver,  and  it 
cannot  now  be  heard  to  urge  its  right  to 
the  properly.  The  rights  of  the  parties  must 
be  determined  as  of  the  time  when  tbe  Judg- 
ment appealed  frcHn  was  entered. 

The  Judgment  is  reversed,  and  the  cause 
remanded,  with  instructions  to  the  lower 
court  to  allow  appellant's  dalm  against  tbe 
property, 

(89  W«h.  tut) 

PETERSON  v.  BREWER  et  ux.  (Na  12857.) 
(Supreme  Court  of  Washington.  Fteb.  2, 1910.) 
Appkai.  and  Ebrob  4=31010— Rbvixw—Fiitd- 

IRO. 

In  an  action  for  breach  of  an  express  war- 
ranty as  to  the  value  of  bank  stock  sold,  where 
all  the  witnesseg  testified  to  defendanrs  war- 
rantinK  the  stock  in  general,  and  the  plaintiff 
testifiM  consistently  to  its  being  warranted  as 
worth  the  particular  sum  of  $235  a  share,  a  find- 
ing explicitly  for  plaintiff  as  to  a  warranty  in 
SDch  express  snm  will  not  be  disturbed,  as  it 
was  ancontradicted  by  the  evidence. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  {|  8979-S982,  4024;  Dec. 
Dig.  «s>1010.] 

Department  2.  Appeal  from  Superior 
Court,  Orant  County;  B.  S.  St^ner,  Judge. 

Action  by  Charles  Peterson  against  J.  W. 
Brewer  and  wife.  From  a  Judgment  for 
plalntur,  defendants  appeaL    Afilnned. 

Hum  ft  ITpton,  of  Spokane,  and  C.  J.  Lam- 
bert, of  Wilson  Creek,  for  appellants.  W.  E. 
Southard,  of  Wilson  Creek,  for  respondent. 

BADSMAN,  X  Action  In  damages  for  de- 
celt,  tried  without  a  Jury,  with  a  second 
cause  of  action  on  express  warranty.  Plain- 
tiff was  a  director  and  vice  president  of  a 


bank  when  tts  defendant  eadiler  sold  Idas 
some  more  of  Its  stock  while  concealing  Its 
insolvent  condition.  Tbe  evidence  npoa  tb» 
first  cause  of  action  we  find  It  needless  ta 
■et  oat  at  length,  since  we  ai«  satisfied  tliat; 
while  a  frand  was  Intgwded,  the  Caets  bava 
not  left  it  actionable. 

We  pass  to  tbe  secwid  cause  at  aetlaa. 
The  cashier's  alleged  warranty  was  fliat  tba 
8to(A  bad  a  value  of  $235  a  share,  and  tba 
Judgment  of  the  lower  court  was  fbr  the  par- 
chase  price  on  that  basis.  Defendant,  and  bis 
wife  appeaL 

The  situation  presented  to  fliat  of  a  ooan- 
try  bank  In  which  the  plaintiff,  a  fanner 
obviously  unfamiliar  with  banking,  was  ons 
of  three  directors.  The  entire  busineas,  it  is 
plain,  was  left  to  the  cashier,  defendant 
Brewer,  and  while  plaintiff  as  a  director 
would  be  estopped  to  plead  Ignorance  of 
some  things  of  whicb  he  complains  were  tbls 
action  betwem  himself  and  others  sncb  as 
depositors,  we  see  no  reason  to  apply  that 
mle  as  between  him  and  Brewer.  The  plain- 
tiff relates  that,  at  the  first  interview  coo- 
cemlng  tbe  pnrchase  of  this  ■t4)ck,.  Brewer 
specifically  "guaranteed"  its  value  to  blm  at 
f  235  a  share.  A  second  Interview  oocnrred 
some  time  later,  when  plaintiff  brought  a 
cbeck  with  which  to  cttaiplete  the  pnrcbasa 
He  then  said,  there  being  some  hesitation  oa 
Brewer's  part  as  to  accepting  the  cbeck,  that 
If  Brewer  would  guarantee  the  stock  "as  he 
had  pnMnised,"  be  for  his  part  would  have 
a  man  guarantee  the  check. 

At  this  second  interview  othov  were  pres- 
ent, all  of  whom  agree  that  Brewer  did  war- 
rant tbe  stock  In  general  terms,  though  none 
of  them  mention  a  particular  amount,  and 
plaintiff  himself;  teeti^lng  as  to  this  talk, 
refers  to  Brewer's  language  as  general. 
CroSs-examlned  about  this  interview,  be  ap- 
pears to  state  that  what  was  then  said  about 
the  warranty  was  all  the  warranty  be  ever 
had,  but  on  redirect  examination  be  reasserts 
that  there  was  a  warranty  at  the  first  Inter- 
view, without  again  saying  In  \rtiat  amount. 

Now,  the  lower  court  found  explicitly  in 
plaintiff's  favor  on  a  warranty  in  the  express 
sum  of  $235  a  share,  and  this  court,  follow- 
ing its  numerous  decisions  to  that  effect,  will 
not  disturb  such  a  finding  where  the  evldmce 
does  not  contradict  It.  Here  we  find  every- 
body testifying  to  Brewer's  warranting  the 
stock  in  general,  and  the  plaintiff  testify- 
ing to  its  being  warranted  In  a  particular 
sum.  Nobody  as  to  this  last  contradicts 
blm  at  all,  so  the  contradiction,  if  any,  must 
be  Inferred  from  his  own  narrative  as  we 
have  set  it  out  The  lower 'court  with  all 
the  witnesses  before  it  evidently  fonnd  no  in- 
consistency in  his  account  of  the  two  inter- 
views, and  the  words  "as  he  had  promised," 
used  at  the  second  Interview,  fairly  imply 
that  tbe  witness  did  not  mean  to  withdraw 
what  he  bad  said  as  to  the  first    Tbe  loww 
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coort  also  fttnnd  Ura  stock  to  have  been 
worthless  when  sold  to  plaintiff. 
Judgment  affirmed. 

MORRIS,  a  J.,  and  MAIN,  H0LC90MB, 
and  PABESB^  33.,  concur. 


(89  Wasb.   442) 

BONTHUIS  et  vx.  v,  GRfflAT  NOBTHHEN 
BY.  CO.     (No.  12436.) 

(Supreme  Ooort  of  Washington.    Feb.  2,  1916.) 

1.  WATEB8  Ann  Wateb  Coubsbb  «=9ll9— De- 

FLECTIRO    SUBTACK    WAIXBS— LlABIUIT    OV 

Baxlboas  Coufant. 

Wlhere  a  railroad  company  constracted  a 
trestle  in  place  of  a  solid  roadbed  to  allow  flood 
waters  to  escape  throaeh  a  bed  of  a  creek  which 
was  ordinarily  dry,  it  was  not  liable  to  adjacent 
landowners  wnose  property  was  injured  by  such 
waters,  where  the  waters  were  not  deflected, 
but  were  merely  allowed  to  ran  in  their  orisinal 
course. 

VSd.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  {§  131-134;  Dec. 
Dig.  «=>119.1 

3.  Watbbs  ard  Watkb  Coubskb  «=3l26  — 
Dahmino  of  Stbkajis  —  Btidencb  —  8ur> 

FICIERCT. 

In  an  action  by  an  adjacent  landowner  who 
claimed  that  his  property  was  inundated  and 
damaged  because  of  a  dam  formed  by  dfitnia 
left  in  a  bed  of  a  creek  which  was  dry  save  at 
flood  stages,  evidence  Aeld  insufficient  to  show 
that  the  dam  was  formed  or  that  the  railroad 
company's  servants  left  materials  at  the  point 
claimed. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent.  Dig.  H  139,  141,  142; 
Dea  Dig.  «=3l26.] 

&  Watkbb  and  Wateb  Coubses  «=»119  — 

SUKPACB  WATEBS— BlOET  OT  LANDOWNER. 

A  landowner  may  hurry  the  outflow  of 
surface  waters  from  his  property. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  {}  181-134;  Dec 
Dig.  «=3ll9.] 

4.  Watebb  and  Watkb  Coubskb  «=»126— Sub- 

TACB   WATKBS— BtntDEN  OJT  PbOOF. 

Wlete  an  adjacent  landowner  claimed  that 
a  railroad  company  unfairly  turned  surface  wa- 
ters oS  of  its  premises,  onto  his  own,  he  has 
the  burden  of  proving  such  unfair  diversion. 

(Ed.  Note. — For  other  cases,  see  Waters  and 
W^ter  Courses,  Cent.  Dig.  fS  139,  141,  142; 
Dec.  Dig.  «=>12e.] 

En  Banc  Appeal  from  Superior  Court, 
Lincoln  Connty;   B.  L.  McCroskey,  Judge. 

Action  by  D.  O.  Bonthnis  and  wife  against 
the  Great  Northern  Ballway  Company.  From 
a  Judgment  for  plaintiffB,  defendant  appeals. 
Case  remanded,  and  action  ordered  dismissed. 

Charles  8.  Albert  .and  Thomas  Balmer, 
both  of  Spokane,  for  appellant  W.  A.  Wil- 
son and  H.  N.  Martin,  both  of  Davenport, 
for  respondents. 

BATTSMAN,  J.  Defendant's  railway  goes 
through  plaintiffs'  land  parallel  to  Crab 
creek.  When  floods  raise  the  water  to  a  cer- 
tain old  bed  which  Is  dry  most  of  the  year, 
the  creek  flows  through  this  also,  rejoining 
the  main  stream  in  a  loop  crossed  by  the 


tracks  upon  two  trestlea  The  ttesfle  at  the 
upper  or  receiving  mouth  of  this  dry  bed  be- 
ing washed  away  by  a  flood  lb  1909,  the  com- 
pany rebuilt  it  with  a  broader  span.  In  1910 
there  was  another  flood,  and  this  did  mudi 
mlscbiet  within  the  loop  to  the  land  of  plain- 
tiffs, who  lay  it  to  the  widening  of  the  span 
and  also  to  some  clearing  done  by  defendant 

[1,2]  Now,  the  unruly  stream  not  only 
overflows  at  every  flood  the  entire  neigh- 
boi^ood,  but  It  damaged  this  land  in  1909 
through  the  same  bed  and  trestle.  Two 
things  are  plain:  Not  only  had  plaintiffs' 
land  been  flooded  through  this  bad  before  the 
building  of  the  railway,  but  It  was  not  saved 
by  the  railway  embankment  in  1909.  So  far, 
then,  as  the  grievance  Is  the  rebuilding  of 
this  trestle,  with  Its  wider  span,  we  have 
here  no  deflecting  of  snrfiice  waters,  but 
only  a  going  back  to  original  exposure. 

Plaintiffs  contend  that  at  least  in  clearing 
Its  right  of  way  farther  up  the  company  dam- 
aged them  because  the  clearing  let  the  flood 
down  too  rapidly  into  the  dry  bed.  It  seems 
that,  aft»  the  flood  of  1909  and  before  this 
of  1910,  the  company  cut  down  much  growth 
of  saplings  and  bushes  along  the  main  creek 
above  the  intake  of  the  dry  bed,  and  plain- 
tiffs say  that  the  dSbris  was  negligently  al- 
lowed to  float  down,  dam  the  main  creek  op- 
posite the  Intake,  and  aggravate  the  inflow 
during  the  flood. 

Here  is  a  possible  grievance  In  law  were  It 
one  in  fact,  but  the  grievance  Is  ill  proved. 
To  begin  with,  the  worst  thing  the  company 
could  do  as  to  Itself,  after  its  experience  in 
1909,  was  to  dam  the  creek  at  this  point  It 
is  consequently  Improbable,  and  should  be 
clearly  proved.  Its  workmen  testifled,  not 
only  that  no  such  dam  accumulated,  but  that 
the  saplings  and  bushes  had  been  burned  as 
they  cut  them.  As  for  plaintiffs'  witnesses, 
they  are  on  this  point  exceedingly  vague. 
The  dam  they  describe  is  composed  of  such 
debris  as  is  common  after  riot  and  overflow 
In  any  waters,  and  does  not  resemble  the 
growth  that  was  cut  But  more,  they  do  not 
say  that  they  actually  saw  any  dam  during 
the  flood.  What  they  assert  is  that  they  saw 
this  debris  stretched  across  the  main  channel 
after  the  waters  went  out 

[S,  4]  Plaintiffs  have  not  assisted  the  court 
by  brief  or  argument,  and  we  can  flnd  noth- 
ing to  sustain  their  Judgment,  so  defendant's 
challenge  to  the  evidence  should  have  been 
sustained.  Without  deciding,  if  It  were  pos- 
sible to  pronounce  a  general  rule,  what  con- 
stitutes an  unfair  manner  of  turning  surface 
waters  off  one's  own  land  to  a  neighbor's,  it 
la  dear  that  there  has  been  no  unfairness 
shown  here.  The  burden  in  this  respect  was 
on  plaintiffs,  for  the  company  has  a  primary 
right  under  familiar  decisions  of  this  court 
to  hurry  the  outflow  of  surface  waters  from 
its  property.  Cass  v.  Dicks,  14  Wash.  75,  44 
Pac.  113,  63  Am.  St  Bep.  869;    Harvey  v. 
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Nortbern  Padflc  R.  Co.,  63  Wash.  689,  116 
Pac.  464. 

Let  the  case  be  remanded,  and  the  action 
dismissed. 

MORRIS,  C.  J,  and  CHADWICK,  MAIIT, 
MOUNT,  FUIiLBRTON,  HOLCOMB,  PARK- 
ER, and  DLXiIS,  JJ.,  concur. 

(89 -Wa»h.  447)  """"^ 

LARSEN  et  ux.  t.  STANDARD  RY.  ft  TIM- 
BER CO.  et  aL       (No.  12843%.) 
(Supreme  Court  of  Washington.    Feb.  2,  1916.) 

NEOLIOEIfCB  €=>134— FlBKB— BTIDBHCE— CON- 
JBCTUBE. 

Proof  that  a  fire  bad  occurred  on  defend- 
ants' timber  land,  and  that  during  an  interim 
of  two  years  between  Tisits  to  the  land,  plain- 
tiffs' timber  bad  also  been  destroyed  by  fire, 
coupled  with  evidence  that  the  scars  of  the 
fire  pointed  towards  plaintiffs'  land,  will  not 
warrant  a  verdict  against  defendants ;  there  be- 
ing no  showing  that  the  lands  were  adjoining 
or  that  the  fires  were  simultaneous. 

[Ed.  Note. — For  other  cases,  see  Negligence, 
Cent.  Dig.  {{  267-270,  272,  273;  Dec.  Dig. 
«s>134.] 

Department  2.  Appeal  from  Superior 
Court,  Snobomisb  County;  Ralph  C.  Bell, 
Judge. 

Action  by  Peter  Larsen  and  wife  against 
the  Standard  Railway  &  Timber  Company 
and  the  Sultan  Railway  &  Timber  Company. 
From  a  Judgment  for  plalntUTs,  defendants 
appeaL  Reversed  and  remanded,  with  direc- 
tions to  dismiss. 

J.  A,  Coleman  and  James  M.  Hogan,  both 
of  Everett,  for  appellants.  A.  M.  Wendell, 
of  Arlington,  and  Cooley  &  Horan  and  R. 
Mulvihill,  all  of  Everett,  for  respondenta 

BAUSMAN,  J.  Action  for  damages,  tried 
before  a  jury  on  a  complaint  alleging  that  a 
flre,  negligently  started  In  defendants'  timber 
by  one  of  their  own  locomotives,  had  caused 
another  flre  In  that  of  plalntilTs.  Defend- 
ants unsuccessfully  challenged  the  Buffidency 
of  the  evidence,  and  now  complain  of  the 
court's  ruling  upon  that,  as  well  as  of  cer- 
tain instructions  to  the-Jury,  which  gave  plain- 
tiffs a  verdict 

The  challenge  to  the  evidence  should  have 
been  sustained.  The  flre  on  defendants'  land 
occurred  two  years  before  this  suit  was 
brought,  and  not  one  person  swears  as  to 
when  the  flre  occurred  on  plaintiffs'.  The 
most  to  that  effect  la  that  a  flre  had  previous- 
ly occurred  there.  But  when?  Plaintiff  him- 
self was  not  on  his  lands,  he  admits,  between 
1908  and  1913.  All  be  could  state  was  that 
the  scars  of  a  flre,  subsequently  discovered 
on  defendants'  lands,  pointed  toward  his  own, 
which  Is  the  most  that  is  testified  to  by  any- 
body else.  That  a  flre  did  occur  on  defend- 
ants' lands  in  May,  1912,  is  admitted,  and, 
had  the  burning  on  plaintiffs'  been  shown  to 
be  simultaneous  or  dose  upon  that,  then,  un- 
der our  rule  in  this  class  of  cases,  the  con- 


comitant events  could  have  been  submitted 
to  the  jury  as  affording  reasonable  ground 
of  conjecture.  Northwestern  Mut  Flre  Ass'n 
V.  RaUway  Co.,  68  Wash.  292,  123  Pac  468, 
Ann.  C!as.  1913E,  968;  Asplund  v.  Railway 
Co.,  63  Wash.  164,  114  Pac.  1043;  North 
Bend  Lumber  Co.  v.  RaUway  Co.,  76  Wash. 
232,  135  Pac.  1017. 

While  that  rule  permits  a  degree  of  con- 
jecture, it  cannot  be  carried  to  all  limits. 
It  should  not  be  extended  to  the  vague  situa- 
tion here,  where  no  one  so  much  as  fixes  the 
year  of  plaintiffs'  damage.  Moreover,  in 
May,  1912,  other  flres,  not  traced  to  the  (me- 
started  In  the  timber  of  defendants,  broke 
out  In  that  district  on  lands  other  than  those 
of  defendants.  Nor  did  plaintiffs'  land  ad- 
join that  of  defendants.  There  was  even 
testimony  to  show  that  defendants'  fire  could 
not  have  reached  plaintiffs'  tract,  because 
there  remains  unbumt  timber  between.  Snm- 
med  up,  the  consequence  alleged  here  lacks 
identity  in  date,  connection  in  area,  and  ex- 
dasion  of  other  causes.  Conjecture  was 
sought  to  be  piled  upon  conjecture. 

For  the  foregoing  reasons,  the  Judgment 
must  be  reversed,  and  the  cause  remanded, 
with  Instructiona  to  dismiss. 

MORRIS,  C.  J.,  and  MAIN,  PABKBR,  and 
HOLCOMB,  JJ.,  concur. 


(89  Waah.  4M) 
WOODWORTH  V.  CITI  OF  DAYTON. 
(No.  12804.) 
(Supreme  Court  of  Washington.    Feb.  2,  1916.) 

Mdnioifai.  Cobforations  €=»821— Obstbuc- 
TioN  IN  Stbeet— Fkbsonai.  Injtjbiks — Cask 

IX>B  JtTBT. 

Where,  in  an  action  for  injuries  from  be- 
ing thrown  from  a  horse  at  night  because  of  a 
pile  of  building  stone  and  gravel  remaining  in 
the  street  without  warning  lights,  the  evidence 
permitted  a  difference  of  opinion  as  to  whether 
the  dty's  negligence  was  the  proximate  cause  of 
the  injuries,  and  authorized  a  finding  that  it 
was  more  probable  that  the  injuries  came  from 
the  city's  negligence,  in  that  the  obstruction 
caused  the  horse  to  stumble,  or  suddenly  stop 
and  turn,  throwing  plaintiff  off,  than  from  aay 
other  cause,  the  case   was  for  the   jury. 

[E!d.  Note. — For  other  cases,  see  Muaidpal 
Corporations,  Ont  Dig.  {|  1745-1757;  Dec 
Dig.  <S='821.] 

Department  2.  Appeal  from  Superior 
Court,  Columbia  County;  Chester  F.  Miller, 
Judge. 

Action  by  Nettle  Wood  worth  against,  the 
City  of  Dayton.  Fiovar  a  judgment  for  plain- 
tiff, defendant  appeals.    Affirmed. 

Leon  B.  Kenworthy,  of  Dayton,  for'appd- 
lant  R.  M.  Sturdevant  and  WIU  H.  Fonts, 
both  of  Dayton,  for  respondent 

PARKBR,  J.  This  \B  an  action  to  recover 
damages  for  personal  injuries  wlUch  the 
plaintiff  alleges  she  suffered  as  the  result  of 
the  negligence  of  the  city.  Trial  before  the 
superior  court  with  a  Jury  resulted  in  verdict 
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and  judgment  In  favor  of  the  plaintiff,  from 
whlcb  the  city  has  appealed  to  this  court 
The  only  questlan  here  presented  is  as  to  the 
sufBdcnoy  of  the  evidence  to  sustain  the  ver- 
dict and  Judgment,  which  question  was  pre- 
sented to  the  superior  court  during  the  course 
of  and  at  the  conclusion  of  the  trial,  by  ap- 
propriate motions  made  in  the  city's  behaU; 
and  overruled  by  the  trial  court 

There  was  introduced  upon  the  trial  evi- 
dence sufficient  to  warrant  the  Jury  in  believ- 
ing the  following:  For  some  time  prior  to  and 
after  the  16th  day  of  July,  1914,  the  city  suf- 
fered a  pile  of  building  stone  and  gravel, 
which  was  being  used  for  concrete  and  ma- 
sonry work,  to  be  and  remain  upon  a  consid- 
erable portion  of  Patit  avenue.  This  stone  and 
gravel  obstructed  the  roadway  portion  of  the 
avenue  used  by  horses  and  vehicles,  to  a  con- 
siderable extent,  so  that  it  was  necessary 
such  travel  to  pass  round  the  obsf 
close  to  the  parking  on  one  side.    ^ 
ing  lights  of  any  nature  wer^- 
showlng  the  location  of  the  oK" 
ordinary  street  lights  did/ 
tlon  or  existence,  and  it  w& 
after  dark,  except  upon  closx 
was  some  2  to  2%  feet  high 
somewhat  more  than  half  wa, 
traveled  portion  of  the  roadway, 
o'clock  of  the  evening  of  July  16th, 
ent  was  riding  horseback  along  the 
on  the  usually  traveled  portion  of  the 
way  towards  this  obstruction,  ignorant  c 
existence.    It  was  then  dark.     She  was  . 
riding  recklessly  as  to  speed  or  otherwis. 
though  apparently  riding  faster  than  a  walk. 
On  suddenly  coming  to  the  obstruction  she 
^as  thrown  from  the  horse  onto  or  near  the 
pile  and  severely  injured.    It  happened  so 
suddenly,  and  she  being  rendered  unconscious 
at  the  time,  she  was  thereafter  unable  to  as- 
sign any  positive  cause  therefor.    Other  wit- 
nesses plainly  heard  her  horse's  feet  strike 
the  gravel  or  stone  and  her  outcry  at  almost 
the  same  instant    She  and  her  horse  were 
immediately  thereafter  found  In  such  posi- 
tions relative  to  the  pile  as  to  Indicate  that 
the  horse  had,  upon  reaching  the  pile,  eitlier 
stumbled  upon  It,  or  suddenly  stopped  and 
turned  to  the  right  in  such  manner  as  to 
throw  her  forward  and  tomewhat  to  the  left, 
upon  or  near  the  extreme  outer  end  of  the 
pile ;  the  pile  being  on  the  right  side  of  the 
roadway  as  she  was  traveling,  and  obstruct- 
ing the  roadway  to  a  point  somewhat  beyond 
the  middle  thereof.    The  Jury  viewed  the  lo- 
cation, and  by  consent  of  the  parties  the  loca- 
tion of  the  obstruction  was  pointed  out  to  the 
Jury  by  a  witness  who  was  familiar  with  it 

There  la  no  contention  made  that  the  city 
was  not  negligent  in  so  suflTering  this  ob- 
struction to  be  maintained  in  the  avenue,  nor 
that  respondent  was  guUty  of  contributory 
negligence.  But  the  real  contention  made  in 
behalf  of  the  dty  is  that  the  evidence  ddks 
not  show  that  its  negligence  was  the  proxi- 


mate, cause  of  the  injuries  received  by  re- 
spondent and  that  the  conclusion  reached  by 
the  Jury  has  no  basis  other  than  speculation 
and  conjecture.    While  it  must  be  conceded 
that  the  evidence  does  not  present  a  very 
clear  case  against  the  city  as  to  its  negligence 
being  the  proximate  cause  of  respondent's  in- 
juries, we  nevertheless  think  that  there  is 
reasonable  ground,  in  the  light  of  the  facts 
we  have  noticed,  tor  difference  of  opinion 
upon  this  question.    While  there  are  other 
possible  theories  of  the  case  compatible  with 
the  city's  negligence  not  being  the  proximate 
cause,   upon  the   whole  evidence  the  Jury 
might  well  believe  that  it  appeared  more 
probable    that    respondent's    injuries    came 
from  the  city's  negligence — that  is,  that  the 
obstruction  caused  the  horse  to  stumble  or 
suddenly  stop  aqd  turn  to  the  right,  throwing 
respondent  off — than  from  any  other  cause. 
We  think,  therefore,  that  the  cause  was  prop- 
-ly  left  to  the  Jury  for  decision.    Observa- 
is  made  in  the  following  decisions  are  In 
'ony  with  this  conclusion:   Graaf  v.  Vul- 
->n  Works,  59  Wash.  325,  109  Pac.  1016 ; 
■'.  Shaw  Showcase  Co.,  76  Wash.  419, 
'598;  Atwood  v.  Washington  Water 
79  Wash.  427,  140  Pac.  343. 
ent  is  aflSrmed. 


•^ 


\ 


J.,  and  MAIN,  HOLCOMB, 
TJ.,  concur. 


^'^  (8»  Wash.  4S9) 

ON   ft    ENGINBBR- 
^£!N.     (No.  12884.) 

Washington.    Feb.  2,  1916.) 
Cc  '287— Eekcting  BniLDiNo — Ad- 

Da  ..iJIJCVATOB  —  C1.AIU  FOE  EXTBA  — 

Ab«       .ct's  Decision. 

P>..iDtiS  contracted  to  erect  a  building  for 
defendaut  which .  was  to  be  either  six  or  ten 
stories  high,  as  defendant  should  determine  dar- 
ing the  course  of  construction,  and  in  accord- 
ance with  such  understanding  provision  was 
made  for  three  elevator  shafts,  two  to  be  used 
in  the  event  the  building  went  only  six  stories, 
in  which  case  the  extra  space  was  to  be  other- 
wise utilized,  and  three  elevators  being  contem- 
plated for  the  building  if  it  went  ten  stories. 
The  architect  was  made  an  umpire  to  decide 
disputes  between  the  parties  under  the  con- 
tract ;  bis  decision  to  be  final  and  binding.  De- 
fendant decided  on  a  ten-story  building,  and 
fixed  with  the  contractor  a  price  therefor.  Aft- 
er the  erection  of  the  building  the  contractor 
presented  a  claim  for  the  third  elevator  as  an 
extra,  which  defendant  refused,  claiming  its  in- 
stallation to  be  covered  by  the  price  as  fixed. 
The  contract,  plans,  and  specifications  were 
reasonably  open  to  either  construction  regarding 
the  price  of  the  elevator.  Held,  that  the  deci- 
sion of  the  architect  in  favor  of  defendant  was 
binding  on  the  plaintiff  in  the  absence  of  an 
arbitrary  or  fraudulent  decision  or  palpable  mis- 
take on  the  architect's  part 

[Ed.  Note. — For  other  cases,  see  Contracts, 
Cent  Dig.  §§  1308,  1309,  1.S12-1316.  131&- 
1338,  1340-1.342.  1344-1346,  1348,  1350-1351; 
Dec.  Dig.  «8=»287.] 

Department  2.  Appeal  from  Superior 
Court  King  County ;  Mitchell  OllUam,  Judge. 
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Action  by  tlie  Soand  Constrnctlon  ft  En- 
gineering Company  agalnat  Joebna  Green. 
Judgment  for  defendant;  and  plaintiff  ap- 
peals.   Affirmed. 

Weter  ft  Roberta,  of  Seattle^  for  appelant 
Bronson,  Robinson  ft  JoneS,  of  Seattle^  for 
respondent. 

MAIN,  3.  This  action  arises  ont  of  a  bnlld- 
ing  contract,  and  has  for  its  basis  a  claim  for 
an  Item  In  the  sum  of  $4,078.40  as  an  ex- 
tra. After  the  Issues  were  framed  the  cause 
was  tried  to  the  court  sitting  without  a  Jury, 
and  resulted  In  a  judgment  dismissing  the 
action.  From  this  Judgment,  the  plaintiff  ap- 
peals. 

On  April  23,  1912,  the  respondent  contract- 
ed with  the  appellant  for  the  erection  of  a 
Bix-story  building  at  the  southwest  comer  of 
Fourth  avenue  and  Pike  street,  in  the  city  of 
Seattle,  for  the  sum  of  $188,000.  This  build- 
ing was  to  be  constructed  according  to  plans 
and  specifications  then  agreed  upon.  There- 
after, and  befpre  the  construction  of  the 
building  was  entered  upon.  It  was  decided  to 
alter  the  original  plans  from  what  was  known 
as  slow-burning  construction  to  reinforced 
concrete  construction,  with  foundation  and 
walls  sufficiently  heavy  to  carry  four  addi- 
tional stories,  provided  the  owner  should 
elect  to  have  the  building  erected  ten  stories 
Instead  of  six.  For  the  purpose  of  evidenc- 
ing this  modification  of  the  original  contract 
a  supplemental  contract  was  entered  Into  on 
June  25,  1912.  This  supplemental  contract 
provided  that  the  contractor  would  build  the 
fonr  additional  stories  in  accordance  with 
the  specifications  for  the  sum  ol  $86,496, 
provided  the  owner  should  declare  his  Inten- 
tion of  having  these  stories  added  before  the 
seventh  floor  slab  should  be  completed.  Plans 
or  contract  drawings  were  signed  by  the  par- 
ties. Under  the  contract  for  the  six-story 
structure  two  elevators  were  to  be  Installed, 
and  the  building  was  so  constructed  that  a 
third  elevator  could  be  added.  If  the  build- 
ing was  erected  only  six  stories,  the  space 
for  the  third  elevator  was  to  be  used  for  oth- 
er purposes. 

The  owner  within  the  time  spedfled  in  the 
supplemental  contract  notified  the  contractor 
that  he  desired  the  bnllding  orected  to  ten 
stories  Instead  of  six.  The  architect,  acting 
for  the  owner,  then  directed  the  contractor 
to  construct  the  building  for  the  third  eleva- 
tor. Tbo  ten-story  building  was  erected, 
and  three  elevators  provided  for.  In  the 
construction  of  the  three  elevators  the  con- 
tractor was  not  required  to  remove  any  previ- 
ous construction.  His  claim  as  an  extra  for 
this  work  Is  based  upon  oonstmctlre  work 
only. 

The  controversy  In  this  case  is  over  the 
dalm  by  the  contractor  that  the  third  eleva- 
tor was  an  extra.  The  question  is  whether 
the  ijrians  and  spedflcatlons  required  the  In- 
stallation of  the  third  elevator  If  the  owner 


exeidsed,  as  he  did,  his  option  to  have  the 
building  erected  the  four  additional  storiea. 
The  Mmtract  between  the  parties,  except  la 
particulars  not  here  material,  made  the  ardil- 
tect  the  arbiter  or  umpire  for  the  purpose 
of  deciding  qnestlons  that  might  arise  uider 
the  ccmtract,  and  provided  that  the  dedsioiioC 
the  architect  upon  all  such  matters  as  be- 
tween the  owner  and  the  architect  should  be 
final  and  binding.  The  architect  constroed 
the  plans  and  speclflcatloas  to  call  for  the 
third  elevator  for  the  ten-story  balldlng. 
According  to  this  ctmstrudtion  the  contractor 
would  not  be  entitled  to  recover  for  the  third 
elevator  as  an  extra.  According  to  the  con- 
tention of  the  contractor  the  construction  of 
the  third  elevator  was  not  called  for  by  the 
plans  and  specifications  tf  the  building  shoold 
be  erected  to  the  height  of  ten  storiea 

It  is  not  claimed  In  this  case  that  the  par- 
ties did  not  have  the  right  by  contract  to 
constitute  the  architect  an  umpire  for  the 
purpose  of  settling  disputes,  and  making  his 
decision  final  In  the  absence  of  fraud,  arbi- 
trary conduct,  or  palpable  mistake;  but  it 
is  claimed  that  the  architect,  in  construing 
the  plans  and  specifications  as  calling  for  a 
third  elevator  when  the  four  additional  sto- 
ries were  added,  acted  arbitrarily,  and  did  not 
exercise  an  honest  and  Independent  JudgmenL 

Upon  the  trial  of  the  cause  the  contractor 
produced  a  number  of  expert  witnesses  who 
testified  that  the  plans  and  specifications 
could  not  reasonably  be  read  to  call  for  the 
construction  of  a  third  elevator  when  the 
four  additional  stories  were  added.  The 
owner,  the  respondent,  produced  a  number 
of  expert  witnesses  who  testified  that  the 
proper  reading  of  the  plans  and  speclficatl(»s 
required  the  contractor  to  make  the  oonstmo- 
tlon  of  the  third  elevator  for  the  ten-story 
building.  The  trial  court  found  that  the 
contract,  plans,  and  specifications  reasonably 
meant  that.  If  the  additional  stories  wm 
added  the  third  elevator  was  to  be  Installed, 
and  that  the  decision  of  the  architect  was 
not  fraudulent,  arbitrary,  or  the  reemlt  of 
palpable  mistake  on  his  part 

The  question  here  is  not  whether  the  archi- 
tect can  read  into  the  plans  and  specifications 
what  la  not  found  there,  and  thus,  in  ^Tect, 
make  a  new  contract  for  the  parties,  bat  la 
wliether  the  architect  acted  arbitrarily,  and 
did  not  exercise  an  honest  and  indq>endeDt 
Judgment  In  construing  the  plans  and  sped- 
flcatlons as  calling  for  the  third  elefyator. 
A  careful  study  of  the  plans'  and  spedflca- 
tlons lead  us  to  the  conclusion  that  the  ardil- 
tect's  construction  of  them  was  not  arbitrary, 
and  that  he  la  not  guilty  of  having  tailed  to 
exercise  an  honest  and  independent  Judg- 
ment. It  is  doubtless  true  that,  taking  the 
lAans  and  specifications  as  they  are,  the 
minds  of  men  may  honestly  and  reasoDably 
differ  as  to  their  construction ;  but  this  would 
not  be  sufficient  to  overturn  the  Judgment  of 
the  architect  who  had  by  the  contract  been 
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made  the  arbltw  to  settle  qneettans  that 
mlgbt  arise,  and  whose  decision  should  be 
final  and  conclnslve  upon  the  parties.  Had 
the  plans  and  sx)eclflcatlon8  been  such  that 
they  would  bear  reasonably  only  one  con- 
struction, and  that  was  the  opposite  from 
that  given  by  the  architect,  a  different  ques- 
tion would  be  presented. 
The  Judgment  will  be  affirmed. 

MORRIS,  a  J.,  and  BADSMAN,  HOI#- 
COMB,  and  PARKER,  JJ.,  concur. 

(89  Wash.  418) 

SMITH  et  aL  T.  IMHOFF.     (Na  12766.) 
(Supreme  Court  of  Washington.    Jan.  28, 191S.) 
11  Trusts  «=>17,  18— Exfbess  Tbttst  in  Rk- 

AMT— PKOOr  BT  PaBOL. 

An  express  trust  in  real  estate  cannot 
be  proven  by  pared. 

[£>d.  P^ote.— iFor  other  cases^  bee  Trusts, 
Cent  Dig.  {{  15-24;    Dec.  Dig.  «=>17,  18.] 

2.  Pabtnbbship  (S=»a(>— Tbansaotion  in  Rk- 

AITY— COKSTBCCTION     OF    AaBEEUENT. 

An  oral  a^eement  whereby  plaintiffs,  who 
had  property  hated  with  them  for  sale  for  Sl,- 
800,  agreed  to  forego  their  commission  of  $90 
if  defendant  would  purchase  it  at  ^1,710,  and 
that  upon  a  resale,  and  after  repaymg  defend- 
ant the  money  he  had  invested,  the  profits 
should  be  divided  equally  between  them,  con- 
stituted a  special  partnership  purchase  of  the 
property. 

[B!d.  Note. — For  other  cases,  see  Partnership, 
Cent  Dig.  fi  6,  7;    Dec  Dig.  «=320.] 

8.  Fbauds,  Statutk  of  ®=350— Pabtnbbbhip 
Tbarsaction  in  Realtt— Pboof  bt  Pabol 
— "Contract  for  Sale  of  Realty." 

Such  special  partnership  purchase  was  not 
a  contract  for  the  sale  or  transfer  of  realty, 
required  to  be  in  writing,  but  might  be  proven 
by  paroL 

[Ed.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute of.  Cent  Dig.  {}  8S-S9,  136-138;  Dec. 
Dig.  4=356. 

For  other  definitions,  see  Words  and  Phrases, 
Second'  Series,  Agreement  for  Sale  of  Real  Bs- 
tate.] 

4.  Pabtnebship   e=>8b  —  Transaction   nr 

Land— PBOFns. 

Under  such  agreement,  executed  by  defend- 
ant's payment  of  the  purchase  price  of  the  land, 
less  uie  plaintifiCs'  usual  commission  on  the 
understanding  that  the  property  should  be  held 
and  sold  at  a  profit,  to  be  shared  equal]^  be- 
tween the  parties,  plaintiffs,  after  a  sale  at  a 
profit,  were  entitled  to  one-half  of  the  same. 

[E^d.  Note.— For  other  cases,  see  Partnership, 
Cent  Dig.  §  134;    Dec.  Dig.  <S=>8e.] 

6.  Pabtnbbsrif  «s>122  —  Relation  —  Quks- 

tion  for  jvbt. 

Upon  undisputed  facts  with  reference  to  an 
agreement  for  the  purchase  and  sale  of  land  and 
a  division  of  the  profits,  it  was  for  the  court 
to  say  whether  a  partnership  existed  with  ref- 
erence to  such  land. 

[EM.  Note.— For  other  cases,  see  Partnership, 
Cent  Dig.  H  185,  188;   Dec.  Dig.  «=»122.] 

Department  1.  Appeal  from  Superior 
Court,  Whatcom  County;  William  H.  Pem- 
berton.  Judge. 

Action  by  C.  M.  Smith  and  others  against 
Charles  Imhoff.  Judgment  for  plaintiffs, 
and  defendant  appeals.    Affirmed. 


WlUiam  J.  Blggar  and  Thomas  B.  Wtfters, 
both  of  Belllngham,  for  appellant  George 
Liresey,  of  Belllngbam,  for  respondenta 

MOUNT,  J.  This  action  was  brought  to 
recover  a  balance  of  $404.12  alleged  to  be  due 
upon  an  oial  agreement  made  by  the  defend- 
ant with  the  plaintiffs,  whereby  the  defend- 
ant agreed  to  purchase  certain  real  estate, 
and  all  the  parties  agreed  to  sell  the  same, 
and  to  divide  the  profits  equally  between 
the  plaintiffs  and  the  defendant  Upon  Is- 
sues Joined  the  case  was  tried  to  the  court 
and  a  Jury.  At  the  conclusion  of  the  plain- 
tiffs' evidence,  and  again  at  the  conclusion 
of  all  the  evidence,  the  defendant  moved  for 
a  directed  verdict  These  motions  were  de- 
nied. The  cose  was  submitted  to  the  Jury, 
and  a  verdict  was  returned  in  favor  of  the 
plalntUEs  for  the  sum  of  $265.15.  After  a 
motion  for  a  new  trial  was  denied,  a  Judg- 
ment was  entered  in  favor  of  the  plaintiffs. 
The  defendant  has  appealed  from  that  Judg- 
ment 

The  facts  are  as  follows:  In  January, 
1909,  the  plaintiffs,  who  were  engaged  in 
the  real  estate  business,  had  listed  with  them 
for  sale  the  real  estate  In  question  for  the 
sum  of  $1,800.  Their  commission  for  the 
sale  of  the  property  was  to  be  5  per  cent, 
or  $90.  They  advised  the  appellant  that  If 
be  would  purchase  this  property  they  would 
deduct  their  commission,  so  that  the  pur- 
chase price  would  be  $1,710  net  to  him ;  that 
if  he  would  purchase  it,  and  survey  It  Into 
20-acre  tracts,  the  plaintiffs,  together  with 
the  defendant,  would  find  a  purchaser,  re- 
pay to  the  defendant  the  money  he  had  paid 
as  the  purchase  price,  for  surveying,  and 
the  expenses  of  keeping  the  property,  and 
that  then  the  plaintiffs  and  the  defendant 
would  divide  the  profits.  The  appellant 
thereupon  purchased  the  property  for  $1,710, 
and  took  a  deed  in  his  own  name.  There- 
after the  plaintiffs  sold  the  timber  upon  the 
land  separately,  and  afterwards  the  land  It- 
self was  sold.  The  total  amount  received  for 
the  land  and  the  timber  was  $4,684.96.  The 
defendant,  prior  to  the  sale,  had  paid  out  for 
surveying,  taxes,  and  other  expenses,  some- 
thing over  $300,  so  that  the  total  amount 
paid  by  him  upon  the  land  was  $2,176.21. 
There  is  some  dispute  in  the  evidence  as  to 
the  amount  that  was  paid  out  by  the  defend- 
ant 

The  complaint,  after  alleging  the  copart- 
nership of  the  plaintiffs,  and  that  they  had 
the  real  estate  listed  for  sale  upon  com- 
mission, alleged  as  follows: 

"That  at  said  time  plaintiffs  and  said  W.  I. 
Brisbin  agreed  orally  with  defendant  that  the 
above-described  property  should  be  purchased  by 
all  of  said  parties  and  the  title  thereto  was  to 
be  taken  in  the  name  of  defendant.  That  at 
the  time  of  said  purchase  it  was  understood  and 
agreed  by  all  of  said  parties  that  defendant  was 
to  advance  the  price  to  be  paid  for  said  prop- 
erty, to  wit  $1,710.     And  it  was  further  un- 
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der8t<)od  and  agreed  that  all  of  said  parties 
should  use  their  best  efEorts  to  make  an  ad- 
vantageous sale  of  said  property,  and  that 
when  a  sale  was  made  the  first  moneys  derived 
out  of  said  property  should  be  used  by  said 
parties  to  repay  to  defendant  such  moneys  as 
be  might  have  paid  on  said  property,  and  that 
any  surplus  over  and  above  the  amount  of 
money  paid  by  defendant  on  said  property 
should  be  divided  equally  between  plaintiffs  and 
said  W.  I.  Brisbln  on  the  one  aide  and  defend- 
ant on  the  other." 

The  principal  point  presented  upon  this 
appeal  by  the  appellant  is  to  the  effect  that 
this  alleged  contract,  being  an  oral  agree- 
ment for  an  Interest  In  real  estate,  cannot  be 
proved  by  parol;  that  It  was  the  duty  of 
the  trial  court  for  that  reason  to  direct  a 
verdict  for  the  defendant  at  the  close  of  the 
plaintiffs'  case,  and  also  at  the  close  of  all 
the  evidence  In  the  case. 

[1]  A  large  number  of  authorities  are  cit- 
ed in  the  api>ellant'8  brief  to  the  effect  that 
an  express  trust  in  real  estate  cannot  be 
proven  by  paroL  It  is  argued  that,  if  this 
contract  is  anything,  it  is  an  express  trust 
There  can  be  no  doubt  that  an  express  trust 
In  real  estate  cannot  be  proven  by  paroL 
This  court  has  many  times  so  held.  Malmo 
v.  Washington  Rendering,  etc.,  Co.,  79  Wash. 
534,  140  Pac.  569. 

[2]  But  we  tbinlc  the  question  of  a  trust, 
either  express  or  ex  malefido,  is  not  in  this 
case.  The  evidence  for  both  the  plaintiffs 
and  the  defendant  upon  the  trial  shows  con- 
clusively that  the  agreement  between  the 
parties  was  to  the  effect  alleged  in  the  com- 
plaint. It  was  an  oral  agreement  that,  if  the 
defendant  would  purchase  the  property  at 
the  price  of  $1,710,  the  plaintiffs  would  fore- 
go their  commission  of  $90,  to  which  they 
would-be  entitled  if  the  property  were  sold 
to  other  parties  at  the  list  price,  and  upon 
a  resale  of  the  property,  after  paying  the  de- 
fendant the  money  which  be  had  invested 
therein,  that  the  profits  should  be  divided 
equally  between  them.  There  is  apparently 
DO  dispute  upon  this  question.  The  evidence 
Is  clear  and  conclusive  to  that  effect.  In  oth- 
er words,  we  think  it  is  clear  from  these 
facts  that  these-  parties  entered  Into  a  special 
partnership  for  the  purchase  and  sale  of  the 
real  estate.  The  defendant  advanced  $1,710. 
The  plaintiffs  reduced  their  commission  by 
$90,  so  that  the  plaintiffs  had  an  Investment 
of  $90,  while  the  defendant  had  an  invest- 
ment of  $1,710  In  the  purchase  price.  It 
was  clearly,  we  think,  a  special  partnership 
purchase  of  this  particular  piece  of  property. 

[3]  It  was  not  necessary  that  the  partner- 
ship agreement  should  be  in  writing. 

"It  is  generally  held  that  agreements  to  share 
profits  and  losses  arising  from  the  purchase  and 
sale  of  real  estate  are  not  contracts  for  the 
sale  or  transfer  of  interests  in  land  and  need 
not  be  in  writing."    20  Cyc.  p.  237. 

This  court  in  Case  v.  Seger,  4  Wash.  492, 
80  Paa  646,  a  case  similar  to  this,  said: 

"It  is  contended  by  the  respondents  that -an 
agreement  to  purchase  and  sell  land,  which  is 
not  in  writing,  ia  in  contravention  of  the  pro- 


visions of  the  statute  of  fraads,  and  cannot, 
therefore,  be  enforced,  while  the  appellant 
contends  that  a  parol  agreement  of  thia  kind 
can  be  enforced.  It  cannot  tie  questioned  tliat 
there  is  conflict  of  decision  on  this  point." 

Then  the  court  referred  to  the  case  of 
Smith  V.  Bumham,  S  Sum.  435,  and  Dale  v. 
Hamilton,  5  Hare,  868.  In  the  latter  case 
it  was  held  that  a  partnership  agreement, 
where  the  parties  were  interested  in  a  spec- 
ulation for  buying  and  improving  land  for 
sale,  may  be  proven  without  being  evidenced 
by  a  writing  signed  by  the  parties  to  be 
charged.    This  court  then  said: 

"We  think  the  weight  of  authority,  and  es- 
pecially modern  authority,  supports  Dale  v. 
Hamilton,  and  we  are  inclined  to  follow  the 
doctrine  there  announced." 

And  in  Flower  v.  Barnekoff,  20  Or.  132,  25 
Pac.  370,  11  L.  R.  A.  149,  the  Supreme  Court 
of  Oregon  discusses  at  length  the  autboritles 
uiK>n  this  question,  and  concludes: 

"From  a  careful  examination  of  the  antlior- 
ities,  we  are  of  the  opinion  that  a  valid  con- 
tract of  partnership  for  the  purpose  of  speculat- 
ing in  real  estate  may  be  made  by  parol." 

We  are  satisfied  from  the  reasoning  in 
these  cases  that  the  agreement  made  here  was 
a  valid  agreement  which  could  be  proved  by 
parol,  and  did  not  come  within  the  statute 
of  frauds,  and  does  not  involve  the  question 
of  a  trust,  either  express  or  resulting.  We 
are  of  the  opinion,  therefore,  that  tbe  trial 
court  properly  submitted  tbe  case  to  the 
jury. 

[4]  Several  assignments  of  error  In  the 
appellant's  brief  are  based  upon  instmcUons 
which  were  given  by  the  court,  or  requested 
by  tbe  defendant  and  refused  to  be  given  by 
the  court  The  trial  court  instructed  the 
Jury,  in, substance,  that  if  they  found  from 
the  evidence  that  the  agreement  alleged  in 
tbe  complaint  was  entered  into  between  the 
plaintiffs  and  the  defendant  at  the  time  of 
the  purchase  of  the  pr(q)erty,  and  that  the 
defendant  paid  the  purchase  price  thereof, 
less  tbe  usual  commission,  and  agreed  that 
the  property  should  be  held  and  sold  at  such 
profit  as  could  be  obtained  therefor,  and  that 
the  profits  should  be  divided  equally  between 
the  plaintiffs  and  the  defendant,  then  they 
should  find  for  the  plaintiff.  We  are  sat^ 
isfled  that  this  was  a  correct  Instmctlon  iq>- 
on  the  question,  and  if  tbe  jury  fotind  from 
the  evidence  as  the  court  instructed  them, 
then  it  was  their  duty  to  return  a  verdict  in 
favor  of  the  plaintiffs  for  one-half  the  profits. 

[C]  The.  court  also  Instructed  tbe  Jury 
with  reference  to  the  expenses  which  the 
defendant  had  incurred  upon  the  property, 
and  that  If  they  found  the  agreement  had 
been  complied  with,  tben  they  should  return 
a  verdict  in  favor  of  the  plaintiffs  for  the 
balance  of  one-half  the  profits.  It  seems 
plain  that  these  instructions  fully  covered 
the  case,  and  It  was  not  necessary  to  in- 
struct the  Jury  with  reference  to  what  con- 
stituted a  partnership,  as  was  requested  by 
the  defendant    Under  the  admitted  facts  it 
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was  for  the  coort  to  say  wbetber  a  part- 
nership existed  or  not  with  reference  to  this 
particular  land.  We  are  satisfied  that,  if 
the  court  was  required  to  instruct  at  all 
upon  this  question,  it  was  to  tell  the  jury 
that  there  was  a  partnership.  It  Is  needless, 
therefore,  to  review  the  requested  Instruc- 
tions upon  these  points. 

The  main  point  in  the  case  is  whether  or 
not  the  agreement  could  be  proven  by  parol. 
From  our  conclusion  above  upon  that  ques- 
tion, it  follows  that  the  judgment  must  be 
affirmed ;  and  It  la  so  ordered. 

MORRIS,  C.  J.,  and  BtXJS  and  FUIiLER- 
TON,  JJ.,  concur. 

(89  Wash.  427)  °°°°°°°^ 

STATE    V.    BROOKS.      (No.    12916.) 
(Supreme  Court  of  Washington.    Jan.  28,  1916.) 

1.  Witnesses  «=»277— Privileqe  or  Witness 
^Weight— Cbiminai,  Peosecuton— Effect. 

Where  acciued  testifies  in  bis  own  behalf, 
he  is  subject  to  all  the  rules  of  law  relating  to 
cross-examination  of  other  witnesses. 

(£d.  Note. — For  other  cases,  see  Witnesses, 
Cent.  Dig.  {§  925,  979-983 ;  Dec  Dig.  «=>277.] 

2.  Cbiuinai.  Law  «=»1159—TbiaI/— Witness- 
es—Cbedibiuty— Questions  FOB  JUBY. 

The  question  of  credibility  of  witnesses 
in  a  criminal  prosecution  is  for  the  jury,  whose 
finding  is  conclusive  upon  the  court  on  appeal. 
[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  {$  3074-3083;  Dec.  Dig.  <S=> 
1159.] 

3.  Cbiminai.  Law  «=»941— New  Tbial— New- 
I.T  DiscovEBED  Evidence. 

Where  the  questions  of  mentality  of  the 
prosecuting  witness  and  his  credibility  were 
fully  gone  into,  and  the  showing  on  such  ques- 
tions on  a  motion  for  new  trial  does  not  go 
beyond  the  showing  made  on  the  trial,  it  is  not 
error  to  refuse  a  new  trial. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law.  Cent  Dig.  §§  2328-2330;    Dec.  Dig.  <S=^ 

D^artment  1.  Appeal  from  Superior 
Court,  Yakima  County;  Thomas  E.  Grady, 
Judge. 

Isaac  Brooks  was  convicted  of  castrating 
the  prosecuting  witness,  and  be  appeals.  Af- 
firmed. 

William  M.  Thompson,  of  North  Taklma, 
for  appellant  Harold  B.  Gilbert,  of  North 
Xaklma,  for  the  State. 

MOUNT,  J.  The  appellant  was  convicted 
of  the  crime  of  castrating  the  prosecuting 
witness.    He  ai^eals  from  that  judgment 

While  a  number  of  errors  are  assigned, 
the  argument  is  based  upon  three  contentions, 
as  follows :  First  that  the  aiqpellant  did  not 
have  a  fair  trial;  second,  that  the  evidence 
is  not  sufficient  to  sustain  the  conviction; 
and,  third,  that  the  court  erred  in  denying 
the  motion  for  a  new  trial.  We  shall  no- 
tioci  these  contentions  briefly. 

[1]  It  Is  argued  first  that  the  court  erred 
in  allowing  the  prosecuting  attorney  upon 


cross-examination  to  inquire  the  names  of 
associates  of  the  appellant  and  statements 
made  by  him  upon  dUferent  occasions  relat- 
ing to  castration,  and  questions  of  that  char- 
acter. We  sliall  not  set  out  these  statements 
because  of  their  disgusting  character.  It  Is 
sufficient  to  say  that  when  a  defendant  vol- 
untarily goes  upon  the  stand  in  his  own  be- 
half, he  Is  subject  to  all  the  rules  of  law  re- 
lating to  cross-examination  of  other  witness- 
es. State  V.  Morden,  151  Pac  832.  We  are 
'Satisfied  that  the  cross-examination  In  this 
case  was  within  (die  rule  there  announced. 

[2]  Second.  The  principal  contention  of  the 
appellant  Is  that  the  evidence  is  insufficient 
to  sustain  a  conviction,  because  the  appel- 
lant was  not  sufficiently  Identified  as  one  of 
three  persons  who  assisted  In  the  castration 
of  the  prosecuting  witness.  The  prosecuting 
witness  went  upon  the  stand  and  positively 
Identified  the  appellant  as  one  of  the  men  who 
held  him,  while  another  assisted  In  holding 
him,  and  another  used  a  knife  upon  the  pros- 
ecuting witness.  The  appellant  argues  that 
because  the  fact  that  the  prosecuting  witness 
was  shown  to  be  a  moral  pervert,  and  that 
he  associated  with  dlsreputaKle  characters, 
and  because  of  his  mentality,  he  was  un- 
worthy of  belief,  The  question  of  the  men- 
tality of  the  prosecuting  witness,  the  char- 
,acter  of  his  associates,  his  disgusting  habits, 
and  all  these  things  were  fully  gone  Into 
at  the  trial  of  the  case ;  so  that  the  credibil- 
ity of  the  witness  was  for  the  jury  to  deter- 
mine. After  considering  all  the  evidence  in 
the  case,  and  being  properly  Instructed  upon 
the  question,  the  jury  found  a  reasonable 
doubt  that  the  accused  was  one  of  the  men 
who  assisted  in  the  forcible  castration  of  the 
prosecuting  witness.  We  think  under  all  the 
evidence  that  the  question  of  the  credibility 
of  the  witness  was  clearly  for  the  jury.  It 
is  not  for  this  court  after  a  jury  and  the 
trial  court  have  passed  upon  questions  of  fact 
of  this  kind,  to  determine  otherwise. 

[3]  It  is  finally  argued  that  the  court  erred 
in  denying  the  motion  for  a  new  trial  upon 
the  ground  of  newly  discovered  evidence. 
There  is  a  showing  upon  that  motion  to  the 
effect  that  after  the  trial  the  prosecuting  wit- 
ness had  threatened  to  do  counsel  for  the  ap- 
pellant bodily.  Injury.  There  is  also  a  show- 
ing by  affidavits  to  the  effect  that  certain 
persons  believed  the  prosecuting  witness  to 
be  unsound  mentally,  and  an  aflldavit  to  the 
effect  that  after  the  trial  the  prosecuting  wit- 
ness was  mistaken  in  the  identity  of  an  officer 
who  had  arrested  him  at  one  time.  This  is 
claimed  to  be  newly  discovered  evidence  upon 
which  the  trial  court  should  have  granted  a 
new  trial.  The  question  of  the  mentality  of 
the  prosecuting  witness  and  the  question  of 
his  credibility  were  fully  gone  into  at  the 
trial.  The  showing  made,  we  think,  amounts 
to  the  same  thing  as  was  gone  Into  upon  the 
trlaL    It  is  simply  cumulative ;  and  we  think 
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It  Is  insnfSdent  to  Justify  ns  In  lerersing  the 
lower  coart 

We  find  no  prejadldal  error. 

The  Judgment  must  therefore  be  affirmed. 

MORRIS,  a  J.,  and  FUUVBRTON,  CHAD- 
WICE,  and  EUJS,  JJ.,  concur. 

(89  Wash,  net 

FOLMSBEB  et  aL  t.  DANIBUj  et  nx. 
(No.  12885.) 

(Supreme  Court  of  Washington.     Jan.  28, 
1916.) 

Appkax  and  Eebob  ®=>  1011  —  Scope  or  Rk- 
viEw— Question  or  Fact— Oonclusiveness 

OF  FIWD1W0. 

Where  the  only  question  on  appeal  ia  of 
fact,  the  finding  of  the  court  below,  whei«  the 
evidence  ia  conflicting,  cannot  be  disturbed. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  f§  3983-39^;  Dec.  Dig.  «S9 

Department  2.  Appeal  from  Superior 
Court,  Okanogan  County;  B.  K.  Pendergast, 
Judge. 

Action  by  Harry  Folmsbee  and  another 
against  WUllam  E.  DanleU  and  wife.  From 
a  judgment  for  defendants,  plalntUIs  appeaL 
Affirmed. 

Geo.  S.  Lee  and  Smith  &  Oresham,  all  of 
Okanogan,  for  appellants.  Cbas.  A.  Johnson, 
of  Okanogan,  for  respondents. 

BAUSMAN,  J.  Action  in  deceit  Cor  dam- 
ages, tried  without  a  Jury.  The  real  ques- 
tion here  is  whether  an  erased  clause  was 
stricken  from  a  contract  before  It  was  sign- 
ed. The  appellants  claim  that  it  was  not 
Upon  this,  the  sole  point  that  we  find  It  nec- 
essary to  review,  the  lower  court  made  an 
express  finding  against  them. 

There  being  conflicting  erldence  and  no 
preponderance  against  this  finding,  our  deci- 
sion is  controlled  by  our  own  numerous  and 
recent  utterances. 

We  shall  not  review  the  finding,  and  the 
Judgment  Is  affirmed. 

MORRIS,  a  J.,  and  MAIN,  PARKER,  and 
HOLCOMB,  JJ.,  concur. 


(8S  Wash.  899) 
NORTHERN  PAO.  RY.  CO.  ▼.  TDTTLB. 
(No.  11306.) 

(Supreme  Court  of  Washington.    Jan.  27, 1918.) 
CotTBTS    «=90T  —  UNrrxD    Statxb    Supbkicb 

COUBT— FEDEBAX    QUESTIOIf. 

Where  a  case  presents  the  same  federal 
question  already  decided  in  another  case  by  the 
United  States  Supreme  CTourt,  Its  adJudicatioB 
tiiereon  is  controlling. 

[Ed.  Note.— For  other  cases,  see  0>nrt8,  (3ent 
Dig.  II  329-333;    Dec.  Dig.  «=397.] 

Department  2.  Appeal  from  Superior 
Court,  Spokane  County;  B.  E.  Pendergast, 
Judge. 


Action  by  the  Northern  Padflc  Railway 
Company  against  W.  R.  Tuttle.  From  &  Judg- 
ment for  plaintiff,  defendant  appeals.  Af- 
firmed. 

Harris  Baldwin,  of  Spokane,  for  appellant 
Edward  J.  Canncn  and  Cannon,  Ferris  * 
Swan,  all  of  Spokane^  for  respondent. 

PER  (TURIAM.  This  case  presents  the 
same  legal  question  involving  the  right  of 
adverse  possession  of  resp<»ident's  right  of 
way  as  presented  in  Northern  Pacific  Ry.  Co. 
V.  Coneannon,  239  U.  S.  882,  36  Sup.  Ct  156, 

60  L.  Ed. .    The  question  being  a  federal 

one  the  dted  case  is  controUlng. 

Judgment  affirmed. 

(S9  Wash.  4U) 

In  re  BLATTNER'S  ESTATE. 

BLATTNER  y.  ABBU    (No.  12751^ 

(Supreme  Goxirt  of  Washington.    Jan.  28, 1B18L) 

EIxxicPTioNS  «=>50— Life  Insttbancx  —  Pbo- 

CEEDS. 

Rem.  ic  BaL  Code,  {  569,  declares  that  the 
proceeds  of  all  life  insurance  shall  be  exempt 
from  all  debts,  while  section  6168,  subseqaenUy 
enacted,  provides  that  if  a  policy  of  insoranos 
is  effected  by  any  person  on  his  own  life  or  on 
another  life  in  favor  of  a  person  other  tlian 
himself  having  an  insurable  interest,  the  lawful 
l)eneficiary  other  than  himself  or  bis  legal  rep- 
resentatives shall  be  entitled  to  tlie  proceeds 
against  the  creditors  and  represmtatives  of  the 
person  effecting  the  same.  Held,  that  the  lat- 
ter statute,  while  it  did  not  repeal  the  earlier 
one,  changed  the  law,  so  thai  a  policy  of  insur- 
ance payable  to  tlie  Insured's  estate  is  liable 
for  his  debts. 

[Eid.  Note. — For  other  cases,  see  Exemptions, 
Cent  Dig.  {  75;  Dec  Dig.  «=350.] 

Department  1.  Appeal  from  Soperloc 
Court  Pierce  County;  M.  L,  Cllftord,  Judg& 

In  the  matter  of  the  estate  of  F.  S.  Blatfc- 
ner.  Claim  by  W.  H.  Abel.  From  an  order 
directing  Dora  D.  Blattner,  as  administratrix, 
to  pay  claimant  out  of  the  proceeds  of  life 
policies,  the  administratrix  appeals.  Af- 
firmed. 

Chapman  ft  Bailey  and  L.  B.  Da  Ponte,  all 
of  Tacoma,  for  appellant  A.  R.  Tltlow,  of 
Centralia,  and  W.  H.  Abel,  of  Montesano,  f<» 
respondent 

MOUNT,  J.  This  appeal  Is  fnnn  an  <Hder 
of  the  lower  court  directing  the  administra- 
trix of  the  estate  of  F.  S.  Blattner  to  pay  to 
the  resiKtndent,  out  of  the  proceeds  of  cer- 
tain insurance  upon  the  life  of  Frank  S. 
Blattner,  the  sum  of  ^,921.70,  together  with 
the  costs  of  the  action,  less  sudi  sum  as  Mr. 
Abel  hereafter  receives  as  distributee  of  the 
general  funds  of  the  estate.  There  Is  no  sub- 
stantial dispute  upon  the  facts  \^ildi  are 
brlefiy  as  follows : 

On  June  26, 1912,  Mr.  Abel  ddtrered  to  Mr. 
Blattner  two  notes  for  the  sum  of  $1,600  each, 
to  be  cashed  for  the  purpose  of  raising  $3,000, 
which  was  to  be  used  by  Mr.  Blattner  as  the 
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agent  at  Mr.  Abel  In  pnrchaaing  certain  real 
estate.  Mr.  Blattner  cadied  these  notes  and 
obtained  the  money  therefor.  He  did  not 
porcbase  the  real  estate,  bat  held  Oie  money 
In  bis  possession.  Thereafter  Mr.  Blattner 
lost  his  life.  The  money  which  he  bad  re* 
celved  from  Mr.  Abel  had  been  mingled  with 
his  own  private  funds,  and  came  Into  the 
hands  of  the  administratrix  as  assets  of  the 
estate.  After  the  death  of  Mr.  Blattner,  his 
widow  was  appointed  as  administratrix  of 
his  estate.  In  March,  1913,  Mr.  Abel  pre- 
sented bis  claim  to  the  administratrix,  the 
same  was  allowed  by  her,  and  in  January, 
1914,  the  claim  was  approved  by  the  court 
and  became  a  <dalm  against  the  estate. 
Thereafter  payments  were  made  upon  the 
claim  amounting  to  $493.77. 

At  the  time  of  fals  death  Mr.  Blattner  had 
two  Insurance  policies  upon  his  life  payable 
to  his  estate.  These  policies  amounted  to 
$14,258.83.  They  were  collected  by  the  ad- 
ministratrix. Hiereafter,  upon  an  ex  parte 
application  of  the  administratrix,  without 
notice  to  Mr.  Abel,  the  court  made  an  order 
directing  one  half  of  the  Insurance  money  to 
be  paid  to  Mrs.  Blattner,  and  the  other  half 
to  Dorothy  M.  Blattner,  the  daughter  of  the 
deceased.  ITpon  the  final  r^;>ort  of  the  ad- 
ministratrix being  filed,  Mr.  Abel  objected  to 
the  payment  of  the  Insurance  money  to  the 
widow  and  the  daughter  of  the  deceased.  Up- 
on the  hearing  of  these  objections  the  court 
entered  the  order  herein  appealed  from. 

The  prlndiMl  qnestion  presented  is  wheth- 
er the  proceeds  of  a  life  Insurance  policy  pay- 
able to  the  estate  of  the  deceased  is  exempt 
from  the  debts  of  the  deceased  where,  in  his 
lifetime,  the  property  of  the  deceased  would 
not  be  exempt  from  the  payment  of  this  claim. 

Many  pages  of  the  briefs  of  the  am)eUant 
and  the  respondent  are  taken  up  with  a  dls- 
cnssion  whether  section  564,  Rem.  &  BaL 
Code,  Is  applicable  to  this  case.  This  section 
provides  that  no  property  shall  be  exempt 
trom  executlcm  Issued  upon  a  Judgment 
against  an  attorney  or  agent  <»i  account  of 
any  liability  Incurred  by  such  attorney  or 
agent  to  his  client  or  principal  on  account  of 
any  moneys  or  other  property  coming  into  bis 
hands  from  or  belonging  to  bis  client  or  prln- 
tip&L  But  In  view  of  our  conclusion  upon 
another  question  whldi  seems  to  us  to  con- 
trol, we  shall  not  pass  upon  the  applicability 
of  that  statute  to  this  particular  case. 

The  appellant,  relies  upon  the  provision  of 
section  669,  Bern.  &  BaL  Code,  which  pro- 
Tides: 

"The  proceeds  or  avails  of  all  life  and  acd- 
dent  insurance  shall  be  exempt  from  all  lia- 
bility for  any  debt." 

It  ia  strenuously  argaed  that  because  the 
money  in  qnestion  was  derived  from  an  In- 
anrance  upon  the  life  of  Mr.  Blattner,  that 
under  this  section  It  Is  exempt  from  the  pay- 
ment of  Mr.  Abel's  claim.  This  statute  is  a 
sweeping  statute,  and  this  court  has  many 
times  held  that,  when  considered  alone,  it 


applies  to  all  debts  created  after  the  statute 
took  effect  Flood  v.  Llbby,  88  Wash.  366, 80 
Pac.  633,  107  Am.  St  Hep.  861 ;  In  re  Hell- 
bron's  EsUte,  14  Wash.  536,  45  Paa  163,  35 
Ix  B.  A.  602;  Northwestern  Mutual  Ute  loe. 
Ca  V.  Ghehalls  County  Bank,  65  Wash.  374, 
118  Pac.  326 ;  BeUf  t.  Armour  &  Ca,  79  Wash. 
48,  139  Pac.  633,  L.  R.  A.  1915A,  1201;  Ger- 
man-American State  Bank.  v.  Oodman,  83 
Wash.  231,  145  Pae  221. 

Section  6158,  Bem.  &  BaL  Code,  provides 
as  fallows: 

"If  a  policy  of  insurance  is  effected  b^  any 
persoD  on  bis  own  life,  or  on  another  life  In 
favor  of  a  person  other  than  himself  havini;  an 
insurable  interest  therein,  the  lawful  beneficiary 
thereof,  other  than  himself  or  his  legal  repre- 
sentativea,  shall  unless  contraiy  to  the  terms  of 
the  policy,  be  entitled  to  its  proceeds  against  the 
creditors  and  representatiyes  of  the  person  ef- 
fecting the  same;  and  the  person  to  whom  a 
policy  of  life  insurance  is  made  payable  may 
maintain  an  action  thereon  in  his  own 
name.    •    •    •  •• 

In  the  case  of  Northwestern  Mutual  Ufe 
Ina  Co.  V.  Chehalls  County  Bank,  supra.  It 
was  contended  that  this  latter  statute  r^eal- 
ed  section  569,  Rem.  &  Bal.  Code,  above  quot^ 
ed;  but  we  denied  that  contention,  saying, 
that  if  it  was  repealed  at  all  It  was  repealed 
by  Implication,  and: 

"That  repeals  by  implication  are  not  favored 
Is  the  established  doctrine  in  this  state,  and 
that  th^  will  not  be  allowed,  unless  the  will  of 
the  Legislature  Is  so  manifest  that  the  statutes 
cannot  be  read  in  pari  materia  without  violence 
to  the  earlier  statutes  Is  a  fundamental  rule  of 
constrnction  from  which  courts  are  not  at  lib- 
erty to  depart" 

Neither  the  opinion  nor  the  record  in  that  ' 
case  shows  the  beneficiary  of  the  Insurance 
policy.  The  question  presented  in  the  case 
at  bar  was  neither  decided  nor  discussed  in 
that  case,  except  in  so  far  as  we  held  that 
section  569  was  not  rq;)ealed  by  implication 
by  secticm  6168.  It  is  apparent  from  oar  de- 
cision in  that  case  that  we  regarded  these 
two  statutes  as  being  In  pari  materia,  and 
that  they,  should  be  construed  accordingly. 
We  think  it  la  plain  from  the  provision  of 
section  6168  quoted,  that  the  L^islature  in- 
tended that  the  proceeds  of  a  Ufe  Insurance 
policy  should  be  exenq>t  from  creditors  of  the 
estate  only  when  the  beneficiary  in  the  poUey 
is  some  person  other  than  the  insured  him- 
self or  his  legal  r^resentatlves,  for  It  soys: 

"If  s  policy  of  insurance  ia  effected  by  any 
person  on  his  own  life,  •  *  •  the  lawfm  ben- 
eficiary thereof,  other  than  liinuelf  or  liis  legal 
representatives,  shall,  nnlees  ccmtrary  to  tits 
terms  of  the  policy,  be  entitled  to  Its  proceeds 
against  the  ctedltois  and  rmresentatives  of  the 
person  effecting  the  same.    •    •    • » 

Otherwise,  the  phrase  "other  than  himself 
or  his  legal  representatives,"  is  entirely 
meaningless,  for  the  statute  at  section  669 
above  quoted  i^'ovldes  that  the  proceeds  and 
avails  of  all  life  and  aoddent  Insurance  shall 
be  exempt  from  all  liability  for  any  debt 
We  think  it  was  Intended  by  the  later  stat- 
ute to  modify  that  sweeping  provision  of  the 
former  statute  to  the  extent  of  providing 
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tbat  If  a  policy  of  insarance  Is  effected  by  any 
person  on  his  own  life  in  favor  of  himself 
or  payable  to  his  estate,  tbat  In  audi  a  case 
the  proceeds  are  not  exempt  against  the  cred- 
ftors  and  representatives  of  the  person  effect- 
ing the  insurance.  When  these  tvro  statutes 
are  construed  together  in  pari  materia,  we 
think  that  is  clearly  the  meaning,  because 
the  words  "other  than  himself  or  his  legal 
representatives"  were  used  for  a  purpose, 
and  that  purpose  was  to  limit  the  exemption, 
as  stated. 

In  the  case  of  German-American  State 
Bank  v.  Godman,  supra,  we  held  that  the 
proceeds  of  certain  Insarance  i>oUcie8  pay- 
able to  the  estate  of  the  Insured  and  to  the 
legal  representatives  of  the  insured  were  not 
subject  to  certain  debts.  In  that  case  the 
point  now  being  considered  was  not  raised 
or  discussed,  for  in  that  case  we  said : 

"Although  not  relied  upon  by  the  appellants, 
it  is  equally  plain  that  Laws  of  1909,  p.  556,  | 
36  (Rem.  &  BaL  Code,  g  615S),  have  no  applica- 
tion to  the  facts  in  the  case  at  bar." 

The  dedsloQ  In  that  case  was  rested  prin- 
cipally upcm  the  provisions  of  section  569, 
and  the  court  did  not  attempt  to  construe  the 
provisions  of  section  6158,  supra,  as  affecting 
that  section,  because  the  point  was  not  relied 
ui>on.  It  was  held  in  that  case  tbat  the 
words  "legal  representatives"  mean  ordina- 
rily executors  or  administrators.  We  there 
said: 

"The  law  does  not  differentiate  between  poli- 
cies payable  to  the  'executors,  administrators,  or 
assigns,'  and  policies  payaUe  to  the  estate  of 
the  insured." 

This  is  plainly  so,  and  where  a  policy  is 
made  payable  to  one's  estate  It  is  payable 
to  his  legal  representatives.  We  are  there- 
fore satisfied  that  under  the  provisions  of  sec- 
tion 6158  above  quoted  that  it  was  the  inten- 
tion of  the  Legislature  tbat  the  proceeds  of 
insurance  policies  payable  to  an  estate  should 
be  liable  to  the  creditors  of  the  estate.  In 
order  that  the  proceeds  may  not  be  liable  to 
the  creditors  of  the  estate,  the  Insurance 
must  be  effected  in  favor  of  a  beneficiary 
other  than  the  Insured  or  his  legal  r^resenta- 
tives,  for  example,  the  wife,  a  child  or  chil- 
dren, or  some  other  specified  person.  Where 
the  policy  is  made  payable  to  the  insured  or 
to  his  estate,  or  "'bis  legal  r^resentatives," 
the  proceeds  thereof  are  not  exempt,  iMit  are' 
available  to  the  creditors  of  bis  estate.  This 
being  so,  it  is  plain  that  the  trial  court  was 
right  in  holding  that  the  proceeds  of  this 
policy  were  liable  for  the  debt  in  question. 

The  Judgment  is  therefore  affirmed. 

MORRIS,  0.  J.,  and  CHADWICK,  J.,  con- 
cur. 

FULIiERTON,  J.  While  I  concur  with  the 
majority  In  the  conclusion  reached  in  this 
canse,  I  do  not  think  It  can  be  differentiated 
from  the  case  of  Germab-American  State  Bank 


V.  Godman,  83  ,Wash.  231,  145  Pat  221.  It  is 
true  the  parties  to  that  appeal  did  not  dte 
or  rely  upon  the  statute  now  found  to  be 
controlling,  but  the  court  Itself  did  not  over- 
look the  statute.  On  the  contrary,  the  stat- 
ute was  dted  in  the  opinion  and  held  to  hare 
no  application.  I  did  not  have  the  privilege 
of  sitting  at  the  hearing  in  the  earlier  case, 
but  I  thought  then  and  I  think  now  that  a 
wrong  conclusion  was  reached  therein.  This 
opinion  therefore  should  do  in  terms  what  it 
does  in  fact,  namely,  overrule  that  case,  to 
the  end  that  no  uncertainty  should  exist  as 
to  the  rule  properly  to  t>e  applied  to  like 
cases. 

EliLIS,  J.  I  concur  with  Judse  FDIJ:iEB. 
TON. 

(89  Wash.  «3) 
STATE  T.  LYNN.      (No.  12881.) 
(Supreme  Court  of  Washington.    Feb.  2,  1918.) 

1.  False  Pbetenses  <8=»7— Euuients— Faub 
Rbpbesentations  of  Fact. 

A  false  and  fraudulent  representation,  to 
constitute  the  crime  of  larceny  by  color  or  aid 
of  false  representation,  must  be  of  an  existing  or 
past  fact. 

[Ed.  Note.— For  other  cases,  see  False  Pre- 
tenses, Gent.- Dig.  g|  6-12,  26;  Dec  Dig.  <S=»7.1 

2.  Fai^e  Pbeteksss  4s>38  —  Elehents  — 
False  Repbesentatioiis  ov  Faciv-Bubden 
or  Pboof. 

Where  it  was  charged  that  the  accused  pro- 
cured the  prosecuting  witness  to  Invest  certain 
moneys  in  a  store  by  the  representation  tliac  the 
accused  had  $4,000  which  he  was  going  to  in- 
vest, it  was  incumbent  on  the  state  to  prove  that 
he  did  not  in  fact  have  $4,000  at  the  time  be 
so  represented. 

[Ed.  Note. — For  other  cases,  see  False  Pre- 
tenses, Cent.  Dig.  {  54;    Dec  Dig.  i3=>38.] 

3.  False  Pbetenbes  ®=>49  —  Elements  — 
False  Refeesentations  or  Fact  —  Evi- 
dence. 

Where  the  only  evidence  as  to  the  falsity  of 
the  statement  that  the  accused  had  $4,000  was 
that  not  more  than  $226  worth  of  goods  were 
put  into  the  store,  that  was  insufficient  to  sb'ovr 
beyond  a  reasonable  doubt  that  the  representa- 
tion as  to  the  amount  of  money  he  had  was 
false. 

[Ed.  Note.— For  other  cases,  see  False  Pre- 
tenses, Cent.  Dig.  {  62 ;  Dec  Dig.  «=>48.1 

Department  2.  Appeal  from  Superior 
Court,  Snohomish  County;  Guy  O.  Alston, 
Judge. 

E.  H.  Lynn  was  convicted  of  grand  larceny, 
and  he  appeals.  Reversed  and  remanded, 
with  directions  to  dismiss. 

.  Shepard,  Burktaeimer  &  'Borlibelmer.  of 
Seattle,  for  appellant  O.  T.  Webb,  Percy 
Gardiner,  and  B.  O.  Dalley,  all  of  Kverett, 
for  the  State. 

MAIN,  3.  The  defendant  in  tills  case  Is 
charged  with  the  crime  of  grand  larceny. 
Whether  by  the  information  it  is  intended 
under  Rem.  &  BaL  Code,  t  2601,  to  charge 
larceny  by  "color  or  aid  <rf  any  fraudulent  or 
false  representation,"  or  larceny  by  embes- 
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zlemenit,  or  both,  does  not  dearly  appear. 
From  a  reading  of  the  state's  testimony,  and 
the  remarks  of  the  trial  Judge,  It  would  tip- 
pear  that  up  to  the  time  when  the  state  rest- 
ed Its  case,  there  was  an  attempt  to  prove 
larceny  by  embezzlement  When  the  evidence 
In  chief  for  the  state  was  in,  the  defendant 
moved  for.  a  directed  verdict,  claiming  that 
the  evidence  was  insufficient  to  establish  any 
crime,  and  that  the  venue  was  Improperly 
laid  in  Snohomish  county.  In  denying  this 
motion  the  trial  court  required  the. state  to 
elect  whether  it  would  have  the  cause  go  to 
the  jury  under  the  claim  that  the  crime  was 
committed  by  false  and  fraudulent  repre- 
sentations, or  by  embezzlement.  The  state 
concluded  to  Interpret  the  Information  as 
charging  the  crime  of  larceny  by  false  and 
fraudulent  representations.  Thereupon  the 
evidence  upon  behalf  of  the  defendant  was 
Introduced,  and  the  cause  was  submitted  to 
the  Jury.  A  verdict  of  guilty  was  returned. 
Motion  for  a  new  trial  being  made  and  over- 
ruled, the  defendant  appeals  from  the  sen- 
tence and  Judgment. 

The  facts  briefly  stated  are:  On  June  18, 
1914,  and  for  some  time  prior  thereto,  the 
prosecuting  witness,  one  J.  B.  Waggett,  was 
operating  an  automobile  truck  between  Seat- 
tle, in  King  county,  and  Cathcart,  in  Sno- 
homish county,  Wash.,  with  his  residence  In 
Seattle.  On  that  day  the  appellant  called 
upon  Waggett  for  the  purpose  of  engaging 
him  to  haul  certain  store  fixtures  from  Seat- 
tle to  Cathcart  Prior  to  this  date  the  par- 
ties had  no  acquaintance.  In  the  course  of 
the  conversation  relative  to  the  hauling  of 
the  store  fixtures,  Lynn  told  Waggett  that  he 
was  going  to  organize  a  corporation  to  con- 
duct a  grocery  business  at  Cathcart  in  a  cer- 
tain store  building  there  situated,  which  he 
had  previously  leased,  and  that  the  store  fix- 
tures which  he  was  desiring  to  move  were  to 
be  used  in  such  business.  Waggett  then  told 
the  api>ellant  that  he,  Waggett,  also  contem- 
plated starting  a  store  at  the  same  place. 
The  question  of  Waggett  taking  stock  and  be- 
coming-interested in  the  corporation  to  be  or- 
ganized by  the  appellant  was  discussed  at 
that  time  by  the  parties.  Waggett  claims, 
and  he  so  testified,  that  the  appellant  told 
him  that  he  had  sold  two  stores  in  Seattle 
for  $4,000,  and  that  If  Waggett  would  Invest 
$800  or  $1,000,  the  appellant  would  invest 
$4,000  in  cash  in  the  business  enterprise. 
Waggett  gave  a  somewhat  dltferent  verslm, 
which  it  is  unnecessary  here  to  detaU. 

On  June  20th  Waggett  hauled  the  fixtures 
from  Seattle  and  Cathcart  About  a  week 
later  Waggett  went  to  Cathcart  and  began 
constructing  partitions  in  the  rear  end  of  the 
store  building  which  was  to  be  occupied  by 
the  business  preparatory  to  moving  his  fami- 
ly therein,  which  he  did  on  July  8th  follow- 
ing. 

Articles  of  inconraration  for  the  Cathcart 
Grocery  &  Mercantile  Company  were  duly 
prepared  and  filed;  a  certificate  of  incorpo- 


ration being  Issued  on  July  14,  1914.  There- 
after, and  on  July  17th,  the  appellant  and 
wife  turned  over  to  the  corporation,  in  pay- 
ment for  stock  subscribed  for  by  them,  real 
and  personal  property  listed  at  the  value  of 
$4,352.31.  On  July  20,  1914,  Waggett  In 
Seattle,  King  county,  paid  to  the  corporation 
$300  in  cash,  and  turned  over  a  note  of  the 
face  value  of  $600.  Thereupon  16  shares  of 
the  capital  stock  of  the  corporation  of  the 
par  value  of  $50  per  share  were  Issued  and 
delivered  to  him. 

After  the  store  was  opened,  both  Waggett 
and  the  appellant  worked  therein.  The  busi- 
ness was  conducted  some  months,  when  It  be- 
came insolvent  and  a  receiver  was  appointed. 
After  the  appointment  of  the  receiver,  Wag- 
gett filed  a  verified  claim  with  the  receiver  In 
which  he  stated  ttiat  the  $300  was  a  loan  to 
the  corporation.  Upon  the  trial  Waggett  tes- 
tified that  there  was  not  placed  in  the  store 
more  than  $225  worth  of  merchandise. 

The  controlling  question  in  this  case  Is 
whether  the  evidence  shows  that  the  appel- 
lant was  gnUty  of  grand  larceny  committed 
by  color  or  aid  of  any  fraudulent  or  false 
representation.  It  is  claimed  that  the  false 
representation  consisted  Iq  the  appellant's 
statement  that  he  had  $4,000''in  cash  as  the 
result  of  the  sale  of  two  stores,  when  in  fact 
he  did  not  have  that  amount  or  any  sum  in 
excess  of  $100. 

[1]  A  false  and  fraudulent  representation, 
under  the  statute,  in  order  to  constitute  a 
crime,  must  be  of  an  existing  or  past  fact 
2  Bishop,  New  Criminal  Law,  {  415;  1  Mc- 
Claln,  Criminal  Law,  {  67a 

[2]  The  falsity  of  a  fact  past  or  present  be- 
ing one  of  the  elements  of  the  crime,  it  was 
incumbent  on  the  state  to  prove  that  the  ap- 
pellant did  not  in  fact  have  $4,000  in  cash 
at  the  time  it  is  claimed  he  so  represented. 
State  ▼.  Hurley,  68  Kan.  668,  60  Pac.  887. 

[3]  The  articles  of  Incorporation  of  the 
Cathcart  Grocery-  &  Mercanttle  Company 
state  its  objects,  among  other  things,  to  be, 
to  conduct  a  general  mercantile  business  for 
the  purpose  of  purchasing  and  selling  of  all 
kinds  of  groceries  and  merchandise,  and  to 
acquire  by  purchase  or  otherwise  real  and 
personal  property  of  every  kind  and  descrip- 
tion. A  number  of  other  puri)oses  are  also 
set  out  such  as  usually  appear  in  articles  of 
incorporation. 

The  evidence  relied  upon  to  show  the  falsi- 
ty of  the  statement  as  to  the  $4,000  is  that 
of  the  complaining  witness  that  not  more 
than  $225  worth  of  groceries  were  put  into 
the  business.  This  obviously  does  not  dis- 
prove the  statement  attributed  to  the  appel- 
lant that  he  had  sold  two  stores  in  Seattle,  ■ 
and  had  received  therefrom  $4,000  in  cash, 
which  he  expected  to  put  into  the  business. 
For  aught  that  appears  in  the  evidence,  he 
may  have  had  the  $4,000  as  it  is  claimed  be 
said  he  bad.  The  evidence  is  doubtless  suffi- 
cient to  cast  suspicion  upon  the  truthfulness 
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of  bis  alleged  <aalm  that  he  bad  $4,000  In 
casb.  But  If  be  Is  gailty  of  a  crime,  all  the 
elements  of  the  crime  must  be  established  by 
competent  evidence,  and  the  conviction  can- 
not be  sustained,  unless  the  evidence  was 
such  that  the  Jury  had  a  right  to  find  that 
all  the  elements  of  the  crime  were  proven  be- 
yond a  reasonable  doubt 

It  may  well  be  doubted  whether  the  venue 
was  properly  laid  In  Snohomish  county,  con- 
struing the  Information  as  charging  the  crime 
as  being  committed  by  color  or  aid  of  false 
and  fraudulent  representations.  But  It  is 
not  necessary  to  decide  this  question,  since 
the  other  question  discussed  Is  decisive  of 
the  action. 

The  Judgment  will  be  reversed,  and  the 
cause  remanded,  with  directions  to  dismiss. 

MOBBIS,  C.  J.,  and  BAUSMAN,  HOI/- 
COMB,  and  PABKBB.  JJ.,  concur. 


(89  Wash.  423) 

HUBGHEB  ▼.  ABGADIA  OROHABDS  CO. 
(No.  12833.) 

(Supreme  Court  of  Washington.    Jan.  28, 1918.) 

1.  Watebs  and  Watkb  CkiUBSBS  «=»254^Ia- 
BioATion  WAtEBS— Contract  to  Fubnish— 
Tatx  of  Pebtobmanob. 

Where  an  irrigation  company's  deed  to 
lands  clearly  agreed  to  supply  tnem  with  water, 
but  fixed  no  time  within  wfiich  it  was  to  be 
furnished,  the  company  was  under  duty  to  fur- 
nish water  vritbin  a  reasonable  time,  consider- 
ing the  facts  contemplated  by  the  parties  when 
the  contract  was  made. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent.  Dig.  i  811;  Dee.  Dig. 
«=>254.] 

2.  Damages  «=>141— PxJtAOura  —  Coicpi.aint 

— SUFFICIENOT. 

Where  the  complaint  of  plaintiff,  suing  for 
breach  of  contract,  sufficiently  stated  a  con- 
tract, its  breach  and  proximate  injury,  the  com- 
plaint was  good,  although  it  set  out  an  improp- 
er measure  of  damages. 

DEM.  Note. — For  other  cases,  see  Damages, 
Cent.  Dig.  §§  40&-408,  412,  414,  416;  Dec.  Dig. 
<S=>141.] 

8.  Watebs  and  Watbb  Coubses  «=>263— Ib- 
bioation  Watebs— Action  vob  Bbeach— 
MxASUBB  or  Damages. 

In  an  action  for  failure  to  furnish  water 
by  the  grantee  of  one  whose  lands  defendant 
had  contracted  to  supply,  where  the  proximate 
injury  was  the  destruction  of  a  number  of  fruit 
trees  and  damage  to  others,  the  measure  of  dam- 
ages was  the  difference  between  the  value  of  the 
growing  trees,  had  water  been  furnished  accord- 
ing to  the  contract,  and  the  value  of  the  trees 
without  water,  limiting  the  damages  to  such  in- 
juries only  as  were  occasioned  by  its  lack,  rinee 
the  proper  measure  of  damages  for  breach  of 
contract  is  the  injury  proximately  resulting. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Ciourses,  Cent.  Dig.  1 824;  Dec.  Dig.  <S=9 
263.] 

Department  1.  Appeal  from  Superior 
Court,  Spokane  County;  B.  K.  Pendergast, 
Judge. 

Action  by  Bmst  Hnschke  against  the  Ar- 
cadia  Ordiards  Cktmpany.     From   a  Jadg- 


ment  of  dismissal,  plaintiff  appeals.    Beveis- 
ed  and  remanded  for  new  trlaL 

Munter  ft  Flood,  of  Spokane,  for  appellant 
CuUen,  Lee  ft  Matthews,  of  Spokane,  Uit  re- 
spondent 

MORRIS,  C.  J.  Appeal  from  a  Judgment 
of  dismissal  based  upon  the  insufficiency  of 
the  complaint  The  complaint  recited  that 
in  March,  1900,  respondent  sold  to  one  Grant 
200  acres  of  land,  together  with  a  i>erpetual 
water  right  to  the  use  of  certain  water  for 
irrigation  purposes  during  the  period  from 
May  15th  to  September  1st  of  each  year,  from 
canals,  ditches,  flumes,  or  pipe  lines  to  be 
constructed  by  respondent  which  would  de- 
liver the  water  at  the  highest  point  of  tbe 
granted  land ;  that  the  grantee  subsequently 
sold  20  acres  of  this  land  to  appellant  to- 
gether with  a  proportionate  share  of  the 
perpetual  water  right  as  specified  In  the  deed 
to  Grant;  that  appellant  went  into  posses- 
sion of  his  land  In  1910,  purchased  and  plant- 
ed a  large  number  of  fruit  trees,  but  that 
respondent  failed  and  neglected  to  furnish 
water  as  specified  In  the  Grant  deed,  and  had 
BO  failed  up  to  May  1,  1913;  that  appellant 
was  unable  to  procure  water  elsewhere ;  and 
that  by  reason  of  respondent's  failure  to 
comply  with  the  terms  of  Its  ccmtract  In  the 
furnishing  of  water  he  lost  many  of  his  fruit 
trees,  and  others  were  greatly  dadiaged.  It 
Is  then  alleged  that  with  water  the  land  was 
worth  $400  per  acre;  without  water  not  to 
exceed  $85,  and  appellant's  damage  was  con- 
sequently fixed  at  $6,300,  for  which  Judg- 
ment was  demanded.  Issues  were  Joined, 
and  a  Jnry  impaneled  to  try  the  same,  when 
respondent  objected  to  the  admission  of  evi- 
dence upon  the  ground  that  the  complaint 
was  insufficient  This  objection  was  sus- 
tained, and  appellant  refusing  to  farther 
plead,  tbe  cause  was  dismissed. 

[1]  No  time  seems  to  have  been  fixed  with- 
in which  the  water  was  to  be  furnished,  but 
inasmuch  as  the  deed  clearly  calls  for  a  sup- 
ply of  water,  the  law  fixes  the  time  as  a 
reasonable  time  considering  the  facts  within 
the  contemplation  of  the  parties  at  the  time 
the  contract  was  entered  into,  and  what 
would  be  a  reasonable  time  would  be  one  of 
the  ultimate  facts  to  be  determined. 

[2]  It  is  apparent  that  appellant  baa  mis- 
MHiceived  tbe  measure  of  bis  damages  in 
seeking  to  recover  the  dlfTerence  between  the 
value  of  the  land  with  and  withont  water; 
but  this  does  not  call  for  a  dismissal  of  the 
action.  It  is  not  essential  to  the  statement 
of  a  good  cause  of  action  that  the  complaint 
should  set  out  a  proper  measure  of  damages, 
since  that  Is  a  question  of  law  to  be  deter- 
mined by  the  court  in  instructing  the  jury 
or  In  the  conclusions  of  law  if  tried  withont 
a  jury.  If  the  appellant  sufficiently  stated  a 
contract.  Its  breach  and  proximate  Injury,  he 
stated  a  cause  of  action  Irrespective  of  what 
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tbe  pleader  conceived  to  be  the  proper  meas- 
ure of  damages.  Wetmore  t.  Porter,  92  N. 
T.  76;  St  Louis  S.  W.  By.  Co.  ▼.  Jenkins 
(Tex.  ClT.  App.)  89  S.  W.  1106;  Norton  t. 
Kull,  74  Misc.  Rep.  476,  132  N.  Y.  Supp.  887; 
Welter  t.  Missouri  Lumber  &  Mining  Co., 
176  Mo.  App.  243,  161  S.  W.  853;  Ara  t. 
Rutland  (Tex.  dr.  App.)  172  S.  W.  993. 

[3]  The  proper  measure  of  damages  In  the 
bread!  of  a  contract  Is  the  proximate  Injury. 
In  this  case  the  pleader  alleged  that  proxi- 
mate Injury  to  be  the  destruction  of  a  num- 
ber of  his  fruit  trees  and  damage  to  others. 
Tbe  measure  of  damages  then  would  be  the 
difference  between  the  value  of  his  growing 
trees  had  water  been  furnisbed  within  a  rea- 
sonable time  according  to  the  terms  of  the 
contract  and  the  value  of  the  trees  without 
water;  bearing  In  mind,  of  course,  all  the 
dements  which  enter  Into  the  growth  of 
fruit  trees,  and  limiting  the  damages  to  such 
Injuries  only  as  were  occasioned  by  lack  of 
water.  Hanes  t.  Idaho  Irrigation  Co.,  21 
Idaho,  512,  122  Pac.  859;  8  Kinney  on  Irri- 
gation and  Water  Rights,  p.  8139. 

Reversed  and  remanded  for  new  trial. 

FUMiERTON,  MOTTNT,  ELLIS,  and 
CHASWICK,  JJ.,  concur. 

(89  Wash.  404) 

MARSHALL-WBLLS  HARDWARE   CO.  ▼. 

TITLE  GUARANTT  k  SURETY  00. 

(Na  12746.) 

(Supreme  Court  of  Washington.    Jan.  28,  1916) 

1,  i/imitation  01"  actiorb  «=>13  —  suit  by 
Cortbactob's  Subety  to  Restbain  Pbose- 

CDTION    OF   CLAIUS   —    CLAIMANT'S  APPXAB- 
ANCB— STATTJTOBY   EBTOPFEI.. 

Defendant,  as  surety  on  a  contractor's  bond 
cuarantyiiig  the  construction  of  a  state  aid  road, 
brought  a  suit  in  the  federal  court  to  restrain 
the  prosecution  of  numerous  claims  under  the 
bond  in  the  state  courts,  to  avoid  a  multiplicity 
of  suits,  praying  an  injunction  against  tne  In- 
stitution or  prosecution  of  any  other  action  un- 
der the  bond,  and  asserting  its  readiness  at  all 
times  to  pay  all  claims  properly  established  as 
true  claims  against  the  bond.  Plaintiff,  who 
bad  a  claim  lor  materials  furnished  the  con- 
tractor and  who  was  about  to  bring  an  action 
in  a  state  court,  entered  its  appearance  in  the 
federal  court  suit  relying  u^n  the  promise  to 
pay  properly  established  claims,  and  a  further 
promise  to  the  same  effect  by  counsel  for  de- 
fendant in  such  suit  in  respect  of  plaintiff's 
claim  individually.  Plaintiff  proved  its  claim  in 
the  federal  court,  as  did  numerous  other  claim- 
ants, but  after  all  the  evidence  was  in  the  court 
on  motion  dismissed  all  claims  less  in  amount 
than  $2,000,  which'  included  plaintiff's  claim; 
no  injunction,  however,  was  isued  against  bring- 
ing or  prosecuting  state  court  actions.  In  the 
meantime  the  statute  of  limitations  had  run 
against  the  institution  of  a  new  action  on  such 
claim,  but  plaintiff  brought  an  action  in  the  state 
court,  asserting  the  foregoing  facts  as  an  estop- 
pel of  the  assertion  by  the  defendant  of  the  stat- 
ute of  limitations.  Held,  that  there  was  not  an 
estoppel  under  Rem.  &  Bal.  Code,  g  172,  pro- 
viding for  the  tolling  of  the  statute  of  limita- 
tions by  an  injunction  staying  the  commence- 
ment of  an  action,  or  under  section  173,  provid- 
ing for  the  commencement  of  a  new  action  by 


the  plaintiff  within  a  year  of  the  reversal  of  a 
judgment  for  him  in  an  action  commenced  with- 
in the  time  prescribed,  since  no  injunction  was 
issued  nor  had  there  been  reversal  of  the  ac- 
tion of  the  federal  court. 

[Eld.  Note.— For  other  cases,  see  Limitation  of 
Actions,  Gent  Dig.  {{  56-^8;  Dec.  Dig.  «=>13.] 

2.  LnoTATioiT  or  Actions  $=>13  —  Smr  by 

CONTRAOTOB'8  SUBKTT  TO   ReSTBAIN  PBOSE- 
CUTION   of  GlUk.IUS  — Claiuant's   Appeab- 

ANCB— CONDITIONAI.  PbOUISX  TO  PAY— EQUI- 
TABLE Estoppel. 

The  fact  that  in  requesting  plaintiff's  ap- 
pearance in  such  federal  court  suit  defendant 
promised  to  pay  its  claim  as  soon  as  it  should  be 
properly  established  against  the  bond  did  not 
create  an  equitable  estoppel  of  defendant  from 
asserting  the  statute  of  umitations  in  plaintiff's 
subsequent  action,  since  the  promise  to  pay,  be- 
ing conditional,  was  not  within  the  rule  that  in 
order  to  toll  the  running  of  the  statute  of  limi- 
tations such  promise  must  be  certain,  definite, 
and  uncondltionaL 

[Ed.  Note.— For  other  eases,  see  Limitation  of 
Actions,  Cent  Dig.  {{  66-58;  Dec.  Dig.  (S=> 
13.] 

3.  Election  of  Rbiiedies  <e=»7— Suit  by  Con- 
tbactob's  Surety  to  Restbain  Pbosbou- 
TioN  or  Claims— Claimant's  Afpeabance. 

The  fact  that  plaintiff  appeared  in  such 
federal  court  suit  in  order  to  avoid  the  issuance 
'Of  an  injunction  against  it  created  no  ground 
for  defendant's'  equitable  estoppel  in  such  sub- 
sequent state  court  action,  since,  plaintiff  not 
being  compelled  to  enter  it,  such  appearance 
was  voluntary  and  in  connection  with  plaintitTs 
reliance  upon  establishing  the  claim  in  the  fed- 
eral court  suit,  was  an  election  of  remedies 
whereunder  the  statute  of  limitations  ran  against 
plaintiff's  right  to  proceed  in  the  state  court 

[Ed.  -Note.— For  other  cases,  see  Election  of 
Remedies,  Cent.  Dig.  {  12 ;   Dec.  Dig.  <3=s>7.] 

4.  Limitation  of  Actions  €=3l5— Fobbeab- 
INQ  Suii^Pbomise  to  Pay— Tolunq  Stat- 
ute. 

The  mere  promise  by  the  debtor  to  pay  if 
not  sued  affordis  no  ground  for  estopping  him 
from  urging  the  defense  of  the  statute  of  lim- 
itations, since  in  order  to  toll  the  statute,  there 
must  be  a  distinct  agreement  by  the  defendant 
not  to  interpose  ^uch  defense  in  consideration  of 
the  forbearance  of  the  suit. 

[Ed.  Note.— For  other  cases,  see  Limitation  of 
Actions,  Cent  Dig.  ||  62-65;  Dec.  Dig.  «=» 
16.] 

Department  L  Appeal  from  Superior 
Court,  King  County;  John  B.  Humphries, 
Judge. 

Action  by  Marshall-Wells  Hardware  Con>- 
pany  against  the  Title  Qtiaranty  &  Surety 
Company.  From  a  Judgment  sustaining  a 
demurrer  to  Its  complaint,  plaintiff  appeals. 
Affirmed. 

Casslus  B.  Gates^  of  Seattle,  for  appellant 
James  B.  IiEurphy,  of  Seattle,  and  William- 
son, Williamson  &  EVeeman,  of  Tacoma,  for 
respondent 

MOUNT,  J.  The  trial  court  sustained  a 
demurrer  to  the  plalntUTs  complaint  Th» 
plaintiff  elected  to  stand  upon  the  allega- 
tions thereof,  and  the  action  was  dismissed. 
This  appeal  followed. 

[1  ]  The  complaint  alleges  In  substance  that 
in  July,  1910,  W.  F.  Guernsey  &  Go.  entered 
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Into  a  coDtract  with  the  State  Highway  Com- 
mission for  the  construction  of  a  state  aid 
road  in  King  county;  that  In  accordance 
with  the  proTlsions  of  section  1159,  Rem.  & 
Bal.  Code,  W.  F.  Guernsey  &  Co.  executed 
and  filed  a  bond  on  which  the  defendant  In 
this  action  is  surety;  that  thereafter  be- 
tween August  8  and  September  27,  1910,  the 
plaintiff  furnished  culvert  pipe  of  the  value 
of  $1,478.27,  which  culvert  pipe  was  used  in 
the  work ;  that  a  claim  was  filed  against  the 
bond  on  June  9, 1911 ;  that  the  work  was  ac- 
cepted by  the  Highway  Commission  on  Sep- 
tember 3,'  1911.  The  complaint  also  sets  out 
a  copy  of  the  bond,  which  is  a  Joint  and  sev- 
eral bond.  This  action  was  brought  against 
the  bonding  company  alone.  The  complaint 
was  filed  and  served  on  June  16, 1914. 

It  Is  conceded  by  the  appellant  that  the  ac- 
tion is  barred  by  the  three-year  statute  of 
limitation,  unless  the  further  facts  pleaded 
in  the  complaint  have  suspended  the  opera- 
tion of  the  statute.  The  allegations  of  the 
complaint  up<m  tliat  question  are  as  fol* 
lows: 

"That  heretofore,  and  in  the  month  of  Sep- 
tember, 1911,  the  defendant  herein  instituted 
suit  in  the  United  States  District  Court  for  the 
Western  Pistrlct  of  Washington,  Northern  Divi- 
sion, entitled  Title  Guaranty  &  Surety  Company, 
a  Corporation,  Complainant,  v.  W.  F.  Guernsey 
€t  al.,  Defendants,. No.  2022,  and  in  April,  1912, 
£led  an  amended  complaint  alleging  inter  alia 
as  follows:  That  said  W.  F.  Guernsey  &  Co. 
had  entered  into  a  contract  with  the  state  of 
Washington  as  alleged  in  this  complaint,  and 
that  pursuant  to  said  contract,  said  W.  F. 
Guernsey  &  Co.  had  entered  upon  the  work  of 
performing  the  same,  and  had  in  fact  completed 
the  work,  and  that  said  work  had  been  accepted 
by  the  state.  That  the  said  complainant  had 
executed  a  bond  in  behalf  of  said  W.  F.  Guern- 
sey &  Co.  to  secure  the  faithful  performance  of 
said  work.  That  said  bond  was  duly  accepted 
and  filed ;  that  said  W.  F.  Guernsey  &  Co.  had 
not  at  the  time  of  the  completion'  of  said  work 
under  said  contract  sufficient  property  or  assets 
from  which  any  claim  of  the  complainant  might 
have  against  it  could  satisfy,  and  had  not  suffi- 
cient property  subject  to  execution  in  said  dis- 
trict or  in  the  state  of  Washington,  or  elsewhere, 
and  that  said  company  was  wholly  unable  to  re- 
spond in  damages  sufficient  to  reimburse  com- 
plainant for  any  sums  for  which  it  might  be 
liable  under  said  bond.  That  many  claims  had 
been  filed  with  the  State  Highway  Commission- 
er against  said  bond,  and  many  of  said  claims 
were  for  less  than  tne  sum  of  $2,1)00,  and  not 
appealable  to  the  Supreme  Court  of  the  state  of 
Washington.  That  a  uniform  holding  might 
not  be  obtained  in  each  case,  and  that,  since  the 
commencement  of  said  action  in  the  federal 
court,  certain  of  the  claimants  brought  suit  up- 
on said  bond,  some  in  a  court  of  one  county, 
and  some  in  the  court  of  another.  That  many 
of  them  were  threatening  to  bring  suit  in  the 
justice  court  and  the  superior  court,  upon  claims 
not  appealable  to  the  Supreme  Court.  That 
some  of  said  suits  were  prosecuted  against  the 
surety  alone,  and  the  court  refused  to  require 
the  principals  upon  said  bond  to  be  joined.  That 
said  complainant  believed  that,  if  the  said  claim- 
ants were  not  restrained  therefrom,  a  mnltiplic- 
i^  of  suits  would  be  instituted  in  difTerent 
courts  entertaining  different  opinions  as  to  the 
construction  of  said  statute  regarding  suits  upon 
bonds  of  this  character,  and  that  the  only  way 
in  which  uniform  rulings  could  be  had  upon 
all  of  said  claims  was  a  suit  in  .equity  such  as 


complainant  filed  at  that  time.  That  said  com- 
plainant stood  ready  and  willing  at  all  times  to 
pay  any  and  all  claims,  and  fully  perform  the 
covenants  of  its  bond  as  soon  as  and  whenever 
said  claims  were  properly  established  as  true 
claims  against  said  bond.  That  the  defendant! 
in  said  action,  the  State  Highway  CommissioDer 
of  the  State  of  Washington,  the  State  Treas- 
urer of  the  State  of  Washington,  the  State  Audi- 
tor of  the  State  of  Washington,  the  comity 
treasurer  and  bounty  auditor  of  King  county, 
had  in  their  possession  certain  funds  which  they 
were  threatening  to  turn  over  to  the  Scandina- 
vian-American Bank  of  Tacoma,  and  claimed  said 
funds  by  virtue  of  a  purported  assignment  there- 
of from  said  W.  F.  Guernsey  *  Co. 

"That  in  said  action  the  said  complainant 
therein,  which  is  the  defendant  in  this  action, 
prayed  the  court  for  an  injunction  restraining 
and  enjoining  said  state  and  county  officials 
from  transferring  any  funds  in  their  possession, 
which  said  injunction  was  entered  in  said  action 
on  October  9,  1914,  and  in  said  action  said  com- 
plainant prayed  for  an  injunction  against  all  the 
defendants  therein,  including  the  plaintiff  in  this 
action,    restraining    them    from    instituting  or 

Prosecuting  any  other  suit  upon  said  bond. 
'hat  the  undersigned  attorney  for  plaintiff  in 
this  action  was  advised  of  tiie  filing  of  said 
complaint,  and  was  threatening  to  file  snit  in 
the  superior  court  against  said  bonding  com- 
pany, but  at  the  request  of  James  B.  Mnrphy, 
counsel  and  attorney  in  fact  for  said  Title  Gaar- 
anty  &  Surety  Company,  filed  in  said  action  an 
appearance  in  order  to  eliminate  the  necessity 
of  having  a  restraining  order  served  upon  this 
plaintiff.  That  said  appearance  was  entered  re- 
lying upon  the  allegations  contained  in  said 
complaint  and  relying  particularly  upon  the  al- 
legation therein  to  the  effect  that  said  bonding 
company,  defendant  herein,  wonld  pay  any  and 
all  claims  as  soon  as  said  claims  should  be 
properly  established  as  true  claims  against  said 
bond.  That  a  large  number  of  the  other  defend- 
ants in  said  action  who  bad  furnished  materials 
and  labor  for  use  in  the  construction  of  the  work 
under  said  contract  also  filed  appearances  and 
cross-complaints  in  said  action.  T%at  this  plain- 
tiff endeavored  at  numerous  times  to  have  said 
case  set  down  for  trial,  but  that  it  was  delayed 
and  did  not  come  on  for  trial  until  the  14th  of 
May,  1914.  That  the  said  defendants  who  fur- 
nished material  and  labor  aforesaid  introduced 
evidence  in  support  of  their  respective  claims, 
and  that  this  plaintiff  proved  that  the  material 
alleged  in  this  complaint  to  have  been  furnished 
was  actually  used  in  the  construction  of  said 
road,  and  was  a  valid  claim  against  said  bond. 
That,  after  all  the  evidence  in  said  case  was  in- 
troduced, the  court  in  that  action,  upon  motion 
of  the  alleged  assignee  of  said  W.  F.  Guernsey  & 
Co.^  dismissed  .said  action  as  to  all  cross-com- 
plamants  whose  claims  were  less  in  amount  than 
$2,000.  That,  although  said  motion  was  fil^  in 
the  name  of  said  assignee,  it  was  in  truth  and 
in  fact  made  at  the  request  and  for  the  benefit 
of  the  defendant  in  this  action. 

"That  plaintiff  alleges  that  said  action  was 
instituted,  and  the  delay  of  the  trial  thereof, 
caused  by  defendant  herein,  for  the  sole  purjxue 
of  defeating  the  claim  of  this  plaintiff  and  oth- 
ers similarly  situated,  and  that  the  defendant 
herein  is  threatening  to  plead  the  statute  of  lim- 
itations as  against  the  claim  of  this  plaintiff 
on  the  ground  that  mofe  than  three  years  have 
expired  since  the  materials  used  in  the  construc- 
tion of  said  road  were  delivered.  That  the 
plaintiff  herein  has  at  all  times  acted  in  good 
faith  and  would  not  have  appeared  in  said  ac- 
tion in  the  federal  court  except  for  the  fact  that 
an  injunction  had  been  prayed  for  in  said  suit, 
and  that  its  appearance  therein  would  tend  to 
avoid  a  multiplicity  of  suits,  and  except  for 
the  further  fact  that  plaintiff  in  that  action  as- 
serted its  willingness  and  promised  therein  to 
pay  all  claims  as  soon  as  they  should  be  proper- 
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ly  established  as  true  claims  against  said  bond. 
"That  defendant  In  this  action  has  by  its  acts, 
words,  and  conduct  aforesaid  estopped  itself 
from  pleading  the  statute  of  limitations  in  this 
action,  and  that  said  defense  is  not  available  to 
the  said  defendant  at  this  time.  That  said  de- 
fendant is  preparing  to  plead  the  statute  of  lim- 
itations as  a  defense  and  should  be  enjoined 
from  so  doing." 

The  question  presented  upon  this  appeal  Is 
whetber  these  allegations  are  sufficient  to 
estop  the  defendant  from  raising  the  question 
of  the  statute  of  limitations.  The  statute 
at  section  172,  Rem.  &  Bal.  Code,  provides: 

"When  the  commencement  of  an  action  is  stay- 
ed by  injunction  or  a  statutory  prohibition,  the 
time  of  the  continuance  of  the  injunction  or 
prohibition  shall  not  be  a  part  of  the  time  lim- 
ited for  the  commencement  of  the  action." 

Section  173,  Rem.  &  Bal.  Code,  provides: 
"If  an  action  shall  be  commenced  within  the 
time  prescribed  therefor,  and  a  judgment  there- 
in for  the  plaintiff  be  reversed  on  error  or  ap- 
peal, the  plaintiff  •  •  •  may  commence  a 
new  action  within  one  year  after  reveisal." 

It  is  plain,  we  think,  that  these  provisions 
of  the  statute  are  not  applicable  to  this  case 
for  the  reason  that  no  injunction  or  statu- 
tory prohibition  Is  alleged  in  the  complaint. 
It  Is  not  alleged  or  claimed  that  the  actkm  in 
the  federal  court  has  been  reversed.  So  that 
It  is  plain  that  these  provisions  of  the  stat- 
ute are  not  applicable  to  the  present  acticfn. 

[2]  It  is  argued  at  some  length  by  the  ap- 
pellant that  the  facts  above  pleaded  consti- 
tute an  equitable  estoppel  against  the  de- 
fendant from  raising  the  statute  of  limita- 
tions. It  Is  no  doubt  the  rule  that  where  a 
fraud,  or  circumstances  amounting  to  a 
fraud,  prevents  a  party  from  maintaining  an 
action  against  another,  the  equitable  rule  of 
estoppel  will  apply.  The  authorities  are 
abundant  to  that  effect.  This  court  has  held, 
in  Krelelshelmer  r.  Gill,  85  Wash.  175,  147 
Pac.  871,  that  where  a  promise  Is  made  to 
pay  as  soon  as  a  suit  against  a  person  sec- 
ondarily liable  is  over,  regardless  of  the  out- 
come of  that  suit,  and  a  creditor  was  thereby 
Induced  to  delay  the  enforcement  of  his 
claim,  an  equitable  estoppel  would  follow. 
But  we  think  that  case  does  not  control  here 
by  reason  of  the  te.ct  that  in  that  case  there 
was  an  absolute  promise  to  pay.  And,  fur- 
thermore, the  account  in  that  case  was  by  the 
act  and  solicitation  of  the  payor  put  beyond 
the  control  of  the  creditor  for  the  time  being, 
and  the  suit  was  still  pending  thereon.  The 
rule  is  plain  that  where  there  is  a  promise 
to  pay,  before  it  will  toll  the  running  of  the 
statute  of  limitations,  the  promise  must  be 
certain,  definite,  and  unconditional.  Liber- 
man  V.  Gurensky,  27  Wash.  410,  67  Pac.  998 ; 
Bank  of  Montreal  v.  Guse,  51  Wash.  365,  98 
Pkc.  1127;  Thlsler  v.  Stephenson,  54  Wash. 
605,  103  Pac.  987 ;  Coe  v.  Rosene,  66  Wash. 
73,  118  Pac.  881,  38  I*  B.  A.  (N.  S.)  677,  Ann. 
Gas.  1913C,  741.  The  promise  alleged  in  this 
case,  as  stated  in  the  complaint  above  quot- 
ed, was  that,  If  the  plaintiff  in  this  case 
would  enter  an  appearance  In  the  federal 


court,  the  daim  of  the  plaintiff  would  be 
paid  "as  soon'  as  said  claims  should  be  prop- 
erly established  as  true  claims  against  said 
bond."  This  was  clearly  a  conditional  prom- 
ise to  pay,  and  meant,  of  course,  that  if  the 
plaintiff  in  this  case  would  make  an  appear- 
ance in  that  case,  and  properly  establish  his 
claim  against  the  bond,  the  claim  would  be 
paid.  The  only  way  the  claim  could  be  es- 
tablished in  that  case  was  by  a  judgment  of 
the  court  It  is  true  it  is  alleged  in  the  com-, 
plaint  ttiat  the  plaintiff  in  this  case  "proved 
that  the  material  alleged  In  this  complaint 
to  have  been  furnished  was  actually  used  in 
the  construction  of  said  road  and  was  a  valid 
claim  against  said  bond."  It  is  then  alleged 
that: 

"After  all  the  evidence  in  said  case  was  intro- 
duced, the  court  in  that  action,  upon  motion  of 
the  alleged  assignee  of  said  W.  F.  Guernsey  & 
Co.,  dismissed  said  action  as  to  all  cross-com- 
plainants whose  claims  were  less  in  amount  than 
$2,000." 

So  it  is  clear  there  is  no  allegation  that  the 
claims  of  the  appellant  were  allowed  in  that 
case;  but  the  fact  is,  as  stated  in  the  com- 
plaint, that  the  claims  were  not  allowed,  and 
as  to  the  appellant,  the  action  was  dismissed. 

[3]  The  complaint  above  quoted  also  al- 
leges that  in  the  case  in  the  federal  court  an 
injunction  was  sought,  and  that  this  plain- 
tiff. In  order  to  avoid  the  issuance  of  an  in- 
junction, entered  an  appearance  in  that  case. 
It  is  apparent  that  the  appellant  was  not 
compelled  to  enter  an  appearance  in  that 
case.  It  could  do  so  or  not,  as  it  saw  fit. '  No 
injunction  was  issued  against  the  appellant. 
If  an  injunction  had  been  issued,  then  clear- 
ly, under  the  terms  of  the  statute  above  re- 
ferred to,  the  statute  of  limitations  would 
not  run  pending  that  injunction.  The  plain- 
tiff therefore  voluntarily  entered  its  appear- 
ance relying,  as  it  says,  upon  establishing  his 
claim  as  a  true  claim  against  said  bond  in 
that  court.  In  other  words,  the  api>eUant 
elected  its  remedy  in  the  federal  court  in- 
stead of  maintaining  an  action  in  the  state 
court.  In  electing  that  remedy,  the  statute 
ran  against  the  claim  in  the  state  court. 
Hinchman  v.  Anderson,  32  Wash.  198,  72  Pac 
1018;  Hanna  v.  Kasson,  26  Wash.  568,  67 
Paa  27L 

It  is  stated  in  the  complaint  in  this  case 
that  an  injunction  was  entered  in  the  federal 
court  on  October  9, 1914.  That  injunction,  ac- 
cording to  the  allegations  of  the  complaint, 
ran  only  against  state  officers  mentioned  in 
the  complaint  in  the  federal  court,  and  was 
not  effective  against  this  appellant.  It  is 
not  claimed,  as  we  understand,  that  any  in- 
junction was  issued  against  this  appellant  in 
the  federal  court.  It  entered  that  court  vol- 
untarily. It  was  not  required  to  remain 
there,  but  could  at  any  time  have  been  dls 
missed  therefrom,  and  could  have  brought  an 
action  in  the  state  court  This  fact  dli|- 
tinguishes  this  case  from  the  case  of  Krel- 
elsheimer  T.  Gill,  supra.    Clearly  there  la  no 
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agreement  to  waive  tbe  statute  of  limita- 
tions alleged  in  tlie  complaint  in  this  action. 
The  only  agreement  attempted  to  be  alleged 
is  that  the  plaintiff  in  the  federal  court  prom- 
ised this  appellant  that  if  It  would  make  an 
appearance  In  the  federal  court,  and  there 
properly  establish  as  true  its  claim  against 
the  bond,  then  this  appellant  would  be  paid. 
There  was  evidently  no  thought  In  this  prom- 
ise to  waive  the  statute  of  limitations. 

[4]  It  has  been  held  that  the  statute  of 
limitations  will  run  unless  waived  by  an 
agreement  expressly  or  clearly  to  be  implied. 
MclSlay  v.  McCarthy,  146  Iowa,  646,  123  N. 
W.  755,  34  L.  E.  A.  (N.  8.)  91L 

In  Monroe  v.  Herrington,  110  Mo.  App. 
509,  86  S.  W.  1002,  it  was  said: 

"In  order  to  prevent  the  defense  of  tbe  stat- 
ute of  limitations  by  estoppel  or  waiver,  there 
must  have  been  a  distinct  agreement  by  the  par- 
ty sued  not  to  interpose  the  defense.  Mere  re- 
liance on  the  debtor's  promise  to  pay  if  not  sued 
affords  no  ground  for  cutting  him  off  from  the 
defense  when  sued.  HiU  v.  Billiard,  103  N.  O. 
84,  9  B.  E,  639;  Joyner  v.  Maasey,  97  N.  C. 
148,  1  S.  B.*702;  State  Bank  v.  Hill,  10 
Humph.  (Tenn.)  176,  51  Am.  Dec.  698:  An- 
dreae  v.  Bedfield,  supra,  96  U.  S.  225  [26  U  Ed. 
168]." 

We  are  satisfied  therefore,  from  tbe  alle- 
gations of  the  complaint  above  set  out,  that 
there  was  no  agreement  to  waive  the  statute, 
and  no  fraud,  and  no  ground  for  equitable 
estoppel.  The  trial  court  was  right  in  sus- 
taining the  demurrer. 

The  Judgment  appealed  from  is  therefore 
affirmed. 

MORRIS,  O.  J.,  and  ELLIS  and  FXTLLEB' 
TON,  JJ.,  concur. 


09  Wash.  475) 

BERTRAMD  v.  HUNT  et  aL    (No.  12977.) 

(Supreme  Court  of  Washington.    Feb.  4, 191&) 

1.  Baujibmt  4s>14— Pbincipai.  and  Agent 
«=3l4— Injtjbiks  to  Pbopebtt  Bauxd— Lia- 

BIUTT. 

Plaintiff  was  attempting  to  sell  his  auto- 
mobile to  L.,  and  P.,  a  dealer  in  automobiles,  in- 
terested himself  in  the  sale,  believing  that  if 
plaintiff  sold  his  car  he  might  be  able  to  sell 
plainUff  a  new  car.  P.  suggested  to  plaintiff 
that  he  and  L.  be  allowed  to  take  the  car  for 
a  day  or  two.  Plaintiff,  knowing  of  P.'s  inters 
est  in  the  transaction,  allowed  him  to  take  the 
car  for  the  purpose  of  demonstration  in  further- 
ance of  their  mutual  designs.^  P.  permitted  L., 
who  was  inexperienced,  to  drive  the  car,  teach- 
ing her  to  drive  it,  and  at  an  angle  in  the  road 
she  drove  into  a  gulch,  killing  herself  and 
damaging  the  car.  Heidi  that  LL'b  estate  was 
not  liable  to  plaintiff,  as  P.  was  plaintiff's  a^ent 
for  whose  negligence  plaintiff  was  responsible, 
and  an  inexperienced  person  learning  to  drive 
an  automobile  in  tbe  presence  of  and  under  the 
tuition  of  an  experienced  man  cannot  be  held 
liable  in  damages,  unless  there  is  positive  negli- 
gence. 

[Ed.  Note. — For  other  cases,  see  Bailment, 
Cent.  Dig.  §S  45-55;  Dec.  Die.  <5=>14;  Prin- 
cipal and  Agent,  Cent  Dig.  {f  28-33;  Dec.  Dig. 
«S=»14.] 


2.  Pbincipal  and  Aoent  «=s>14  —  Ihflikd 
AuTHORrTY— Estoppel  to  Dent  Aqenct. 
Agency  may  be  implied  from  all  the  attend- 
ing circumstances,  or  in  other  words  a  peraoa 
may  so  use  his  property  with  relation  to  otibeta 
that  he  wiU  be  estopped  to  deny  an  agency. 

[Ed.  Note.— For  other  cases,  see  Piintdpal  and 
Agent,  Cent  Dig.  g§  26-33;   Dec.  Dig.  «=>14.] 

Department  1.  Appeal  from  Superior 
Court,  Grays  Harbor  County;  Ben  Sbeeka^ 
Judge. 

Action  by  iPhillp  Bertrand  against  William 
Hunt,  as  administrator  of  Minnie  B.  Leitcli, 
deceased,  and  another.  From  a  judgment  In 
favor  of  the  administrator,  plaintiff  appeals. 
Affirmed. 

Bridges  ft  Bruener,  of  Aberdeen,  for  appel- 
lant Hogan  ft  Graham,  of  Aberdeen,  for  re- 
spondent Hunt  G.  B.  Snider,  of  Aberdeen, 
for  respondent  Poulson. 

OHADWICK,  jr.  [1]  Plaintiff  was  tbe 
owner  of  a  Chalmers  automoblla  He  learn- 
ed that  Mrs.  Minnie  LeitCh  might  tray  a  ma- 
chtn&  He  sought  her  out  and  offered  her  bis 
machine  for  $1,200.  Defendant  PoolstMi  oper- 
ated a  garage  at  At>erdeen,  and  was  the  sdl- 
Ing  /igent  for  the  Gtialmera  (Company.  It 
coming  to  the  knowledge  of  Poulson  tiiat 
plaintiff  had  spoken  to  Mrs.  Leitcli,  and  be- 
lieving that  he  might  be  able  to  sell  plain- 
tiff a  new  car  of  the  same  make,  be  took  it 
ui)on  himself  to  discuss  the  matter  witlt  her, 
he  being  a  boarder  at  her  house. 

On  the  22d  day  of  May,  1914,  Poulson  was 
at  the  home  of  Mrs.  Leitch  for  lunch,  and 
he  asked  her  to  go  with  him  and  examine  and 
ride  in  the  car  of  the  plaintiff.  They  most 
have  discussed,  in  some  way,  the  price  and 
size  of  the  car.  Testimony  shows  that  Poul- 
son had  obtained  the  offer  of  better  terms 
than  had  been  made  by  plaintiff ;  tliat  Is  to 
say,  that  if  Mrs.  Leitch  bought  the  car  idain- 
tiff  would  take  $600  down  and  $600  in  60  or 
90  daysi  without  interest  At  any  rate,  Mra. 
Leitch  went  with  Poulson,  and  they  drove  to 
the  place  where  plaintiff  had  his  car.  Pool- 
son  obtained  a  tapellne  and  measured  the 
car  to  see  if  it  would  go  into  a  ciiicken  house 
which  Mrs.  Leitch  intended  to  use  as  a  gar- 
age if  she  bought  tlie  car. 

Plaintiff  testifies  that  he  was  aboat  to 
make  some  repairs  on  the  car  tn  the  way  of 
putting  in  a  new  pump,  and  that  Mrs.  Leitch 
suggested  tliat  they  be  allowed  to  take  the 
car  and  return  it  fii  a  day  or  two,  when  he 
might  make  the  repairs.  The  other  witnesses 
do  not  agree  whether  Mrs.  Leitdi  or  Ponl- 
son  made  such  proposaL  The  weight  of  testi- 
mony would  sustain  the  finding  that  if  any 
such  suggestion  was  made,  it  was  made  by 
Poulson.  Poulson  and  Mrs.  Leitch  took  tbe 
car.  After  driving  for  a  few  blocks  Mrs. 
Leitch  got  into  the  driver's  seat  so  that  Poul- 
son could  teach  her  ttie  working  of  the  ma- 
china  He  had  had  her,  with  some  friends, 
out  with  him  the  night  before  for  the  purpose 
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of  instmctlng  faer,  and  a  few  days  before  bad 
<llrected  her  In  driving  a  car  from  the  golf 
grounds  into  the  city. 

WhUe  driving  down  a  hill  on  Fonrth  street, 
Mrs.  Leltcb  at  the  wheel,  the  car  came  to  a 
bridge  situated  at  an  angle  of  about  45  de- 
grees with  the  road.  Mr.  Poulson  testifies 
that  he  directed  Mrs.  Leitch  to  turn  to  the 
left,  and  that  Instead  Ot  taming  to  the  left 
she  gave  a  quldc  turn  to  the  right  The  car 
went  over  a  sidewalk,  Into  the  railing,  and 
down  Into  the  gulch  below.  Mtsl  Leitch  was 
killed,  and  this  action  was  brought  on  the 
theory  that  Poulson  and  Mrs.  Leitch  were 
gratuitous  bailees  and  liable  to  answer  for 
the  damages  to  the  machine. 

The  court  below  found  that  Ponlson  was 
not  th&  agent  of  the  plaintiff,  and  found  him 
liable  for  the  damages  sustained.  He  fur* 
tber  found  that  Mrs.  Leitch  was  in  no  way 
responsible  for  the  accident,  and  entered 
Judgment  accordingly.  Poulson  has  not  ap- 
pealed. 

Appellant  accepts  the  findings  of  fact  and 
Instances  tliat  inasmuch  as  Ponlson  was  not 
the  agent  of  respondent,  it  follows  that  he 
was  a  gratuitous  bailee,  and  that  Mr&  Leitch, 
having  an  interest  in  the  purchase  of  the 
car,  was  equally  liable  with  him.  This  might 
be  so  under  some  circumstances,  but  we  can- 
not agree  with  the  finding,  which  was  except- 
ed to,  that  Poulson  was  not  the  agent  of  the 
appellant 

Mrs.  Leitdi  was  no  more  than  a  i>rospeo- 
tive  buyer.  Plaintiff  was  desirous  of  sell- 
ing his  machine.  Poulson  beUeved  if  the  ma- 
chine were  sold  he  would  be  able  to  replace 
It  with  a  new  machine.  Appellant  knew  of 
his  interest  in  the  transaction  find  allowed 
him  to  take  the  car  for  the  purpose  of 
demonstration  in  furtherance  of  their  mutual 
designs. 

The  car  wonid  not  have  been  taken  nnder 
the  drcnmstances  if  it  had  not  been  for 
the  suggestion  of  Poulson,  and  we  may  as- 
sume that  appellant  would  not  have  permit- 
ted his  car  to  be  taken  by  any  prospective 
buyer,  unless  he  was  satisfied  that  he  was  a 
competent  and  efficient  driver,  or  in  the  com- 
pany and  nnder  the  direction  of  a  skillful 
chauffeur. 

The  law  will  not  put  an  inexperienced  per- 
son, who  is  learning  to  drive  an  automobile  in 
the  presence  of  and  under  the  tuition  of 
an  experienced  man,  to  the  hazard  of  an- 
swering in  damages,  unless  there  is  proof  of 
positive  negligence.  We  find  no  such  proof 
In  the  record. 

[2]  It  may  be  suggested  that  there  is  no 
proof  that  Poulson  was  ever  made  the  agent 
of  appellant,  but  agency  may  be  implied 
from  all  the  attending  circumstances.  To 
state  the  rule  in  a  negative  way,  a  person 
may  so  use  his  property  with  relation  to  oth- 
ers that  he  will  be  estopped  to  deny  an 
agency. 


We  find  that  the  duty  of  care  to  safely 
guide  the  machine  was  upon  Poulson,  that 
he  was  the  agent  of  appellant  and  that  the 
negligence,  if  any,  was  the  negligence  of  the 
agent  and  In  law,  that  of  the  plaintiff,  and 
that  he  cannot  maintain  an  action  against  the 
estate  of  Mrs.  Leitdi. 

Affirmed. 

MORRIS,  a  X,  and  FULLBRTON, 
MOUNT,  and  ELLIS,  JJ..  ooncor. 


(89  Wash.  4TS) 
STATE  T.  TOWESSNUTB.    (No.  18088.) 
(Supreme  Ooart  of  Washineton.    Feb.  4,  1916.) 

1.  Indians  «=93  —  Indian  Tbkatt  —  Col»- 

BTBCOTION — INCONVXNIKNCE  TO   STATB. 

While  inconvenience  or  loss  to  the  state, 
however  great  is  no  ground  for  taking  away 
any  rights  possessed  by  the  Indians,  it  is  a  mat- 
ter proper  to  consider  in  determining  from  an 
Indian  treaty  of  doubtful  meaning  whether  Oon- 

freEs  intended  to  bestow  rights  claimed  by  the 
ndians. 

[Ed.  Note. — ^For  other  cases,  see  Indians, 
C!ent  Dig.  §S  6-7,  11 ;   Dec  Dig.  <8=>3.] 

2.  Indians  <8=>3— Indian  Treaty— Biohi  to 
Fish  Outside  Bkskbvation— Subject  to 
State  Law. 

The  Takima  Treaty  of  March  8,  1859  (12 
Stat.  951),  providing  that  the  ezclnsive  right 
of  taking  fish  in  all  streams  running  through 
or  bordering  on  the  reservation  is  secured  to  the 
Indiana,  as  also  the  right  of  taldng  fish  at  all 
usual  and  accustomed  places  "in  common  with 
citizens"  of  the  territory,  does  not  authorize  a 
tribal  inhabitant  of  the  Yakima  Indian  reserva- 
tion to  fish  in  a  river  several  miles  outside  the 
reservation  without  a  license,  contrary  to  a 
law  of  the  state;  the  words  quoted  indicating  an 
intent  not  to  give  the  Indian  an  advantage,  but 
to  save  him  from  a  disadvantage,  and  to  pemdt 
the  state  laws  to  operate  on  both  races  alike  in 
respect  to  the  right  to  fish  outside  the  reserva- 
tion. 

[Ed.  Note.— For  other  cases,  see  Indians,  Gent 
Dig.  H  5-7,  11 ;   Dec.  Dig.  <8=>3.] 

3.  Indians  «=:>12— Titlb  to  Land— Indian 
Tbeaties. 

Treaties  with  the  Indians  in  respect  to 
lands  recognize,  not  th&t  the  Indian  had  a  sal- 
able title  to  the  land,  but  that  they  had  a  mere 
possessory  right  of  use  for  the  purpose  of  suste- 
nance. 

[Ed.  Note. — For  other  cases,  see  Indians, 
Cent  Dig.  58  27,  28;   Dec  Dig.  <8=»12.] 

4.  Indians  «=>2  — Indian  Tbbaths  —  Oon- 
btbuction— "Nation," 

The  designation  of  an  Indian  tribe  as  a 
"nation"  in  an  Indian  treaty  is  not  a  recogni- 
tion of  the  tribe  as  an  independent  state  or 
sovereign  nation,  but  is  a  mere  recognition  of 
it  as  an  Indian  tribe  and  ward  of  the  federal 
government 

(Ed.  Note.— For  other  cases,  see  Indians, 
Oent  Dig.  {§  2,  S ;  Dec.  Dig.  <S=>2. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Nation.] 

6.  Fish  «=»8—Gon8kbvation— Police  Poweb. 
The  police  power  of  the  state  is  not  confined 
to  subjects  of  safety,  but  extends  to  those  of 
convenience  and  prosperity,  including  the  con- 
servation of  fish. 

[Ed.  Note.— For  other  cases,  see  Fish,  Cent 
Dig.  {  16;   Dec  Dig.  <&=>8.] 
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e.   OONSTITUTIONAl,  LAW  «=»81— POLICE  POW- 

EB— Right  to  Stibbendeb. 

The  police  power  of  the  state  cannot,  by 
any  act  of  the  Legislature  be  surrendered  to  the 
national  eovemment. 

[Ed.  Note. — For  other  cases,  see  Constitution- 
al Law,  Cent.  Dig.  {  148;  Dec.  Dig.  «=>81.1 

7.  CoKsmunoNAi,  Law  <8=»81— Police  Pow- 
BB  OF  State — Fedebal  Decisions. 

In  controversies  involving  the  exercise  of 
the  police  power  of  the  state,  the  federal  courts 
will  resolve  evenr  doubt  in  favor  of  the  state 
law,  and,  even  in  case  of  a  state  law  on  a 
subject  within  the  control  of  the  federal  gov- 
ernment, the  state  law  will  be  upheld  until  thr 
federal  law  has  been  extended  to  that  subject. 

[iW.  Note. — For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  |  148 ;  Dec.  Dig.  «=>81.] 

8.  Cokbtrutional    Law    e=»81  —  Police 

POWBB. 

An  owner  cannot  remove  his  property  from 
the  police  power  of  the  state  by  making  a  con- 
tract concerning  it,  nor  can  the  state  under  the 
police  power  commit  a  confiscation. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent.  Dig.  {  148 ;  Dec.  Dig.  <8=381.] 

9.  Indians  «=>3  —  Indian  Treaty  —  Implied 
Revocation  —  Admission  to  Statehood  — 
Police  Poweb. 

The  admission  of  a  state  to  the  union  on 
equal  terms  with  the  other  states,  impliedly 
revokes  provisions  of  an  Indian  treaty  grant- 
ing rights  which  impair  the  state's  police  power. 
[Ed.  Note.— For  other  cases,  see  Indians,  Cent. 
Dig.  !§  6-7, 11 ;  Dec.  Dig.  «=»3.] 

Holcomb,  J.,  dissenting. 

Department  1.  Appeal  from  Superior 
Court,  Benton  County;  Bert  Unii,  Judge. 

Alec  Towessnute  was  charged  with  fishing 
without  a  license  in  violation  of  statute.  A 
demurrer  to  the  information  was  sustained, 
and  the  State  appeals.  Reversed,  with  direc- 
tions that  case  be  reinstated,  and  demurrer 
overruled. 

W.  V.  Tanner,  Atty.  Gen.,  C;  W.  Frlstoe,  of 
Prosser,  and  Lindsay  L.  Thompson,  of  Olym- 
pia,  for  the  State.  Francis  A.  Oarrecht,  of 
Spokane,  for  respondent. 

BAUSMAN,  J,  It  is  conceded  by  stipu- 
lation and  In  argument  that  tbe  Indian 
Towessnute,  tribal  inhabitant  of  the  Takima 
Indian  reservation,  has  committed  violations 
of  our  fishing  statutes  on  the  Yakima  river, 
not  only  several  miles  outside  of  the  reserva- 
tion, but  at  a  spot  In  no  way  appurtenant  to 
It  by  path  or  easement  It  Is  also  conceded 
that.  If  his  tribe  may  continue  to  do  these 
things,  the  salmon  Industry  of  this  state 
must  be  grievously  wounded  in  Its  very  nur»- 
eries,  because  the  Taklmas  and  other  tribes, 
whose  contentions  In  cases  now  pending  are 
the  same,  claim  many  such  spots  on  various 
waters  to  be  exempt  from  these  statutes,  and 
because  these  people,  once  savage  and  wan- 
dering, now  In  some  degree  pursue  fishing 
for  a.  profit.  The  habits  of  salmon  In  seek- 
ing at  certain  seasons  the  highest  fountains 
of  our  streams  to  spawn  In  are  well  known, 
and  such  Is  their  persistence  and  thronging 
at  the  entrance  to  them  and  at  either  rapids 


or  dama  that  the  state  has  found  It  Impera- 
tive to  save  them  at  such  places  by  regula- 
tions. 

[1]  These  considerations,  together  with 
what  we  conceive  to  be  a  misunderstanding 
of  certain  federal  decisions,  make  It  best  to 
discuss  this  case  somewhat  at  length.  In- 
convenience or  loss  to  ourselves,  however 
great,  is  no  ground,  Indeed,  for  taking  away 
any  rights  that  the  Indians  may  actually 
possess,  but  la  proper  to  be  considered  in 
deciding  from  a  dubious  document  whether 
Congress,  looking  to  the  future  of  this  com- 
monwealth ever  Intended  to  bestow  them. 

[2]  What  Towessnute  did  contrary  to  the 
statute  was  to  fish  without  a  license,  snag 
salmon  with  a  gaff  hook,  and  catch  fish  with- 
out hook  or  line  within  a  mile  of  the  dam. 
These  acts  constitute  for  the  purpose  of  this 
discussion  one  offense,  since  all  were  com- 
mitted at  one  place  where  Indian  privileges 
are  asserted  to  Justify  them.'  Towessnnte'a 
defense  is  that  his  maimer  of  fishing  was 
ancient  In  lUs' tribe,  and  the  spot  an  Im- 
memorial resort  where  he  required  no  li- 
cense. The  lower  court  justified  him  under 
the  Taklma  Treaty  of  March  8,  1859  (12 
Stats,  at  Large,  951),  which  was  passed  after 
Washington  had  been  made  a  territory  with 
legislative  power  over  "all  rightful  snhjects 
of  legislation,"  and  which,  after  creating  a 
reservation  whither  the  Taklmas  should  re- 
tire, provided: 

"The  exclusive  right  of  taking  fish  in  all  the 
streams,  where  running  through  or  bordering 
said  reservation,  is  further  secured  to  said  con- 
federated tribes  and  bands  of  Indians,  aa  also 
the  right  of  taking  fish  at  all  usual  and  accus- 
tomed places,  in  common  with  citizens  of  the 
territory,  and  of  erecting  temporary  buildings 
for  curing  them ;  together  with  the  privilege 
of  hunting,  gathering  roots  and  berries,  and 
pasturing  their  horses  and  cattle  upon  open  and 
unclaimed  land." 

The  reasoning  was  that  the  words  "In 
common  with"  would  be  unduly  stretched  if 
the  Indians  were  to  be  subjected  even  at  a 
fishing  resort  beyond  the  reservation  to  state 
regulation.  All  that  he  lost  by  that  phrase, 
it  was  contended,  was  that  the  white  man 
might  fish  there,  too.  Within  the  reserva- 
tion only  the  Indian  might  fish;  outside 
both ;  the  former  In  his  old  way ;  the  white 
man  as  the  state  should  prescribe.  To  ex- 
press the  argument  concisely,  the  Indian, 
as  a  sovereign,  merely  yielded  a  partner- 
ship. The  old  locations  were  his  before 
the  treaties.  By  that  convention  be  admit- 
ted the  white  man  but  the  white  man  got 
only  what  the  Indian  clearly  conceded.  In 
terms,  Indeed,  the  treaty,  mentioning  nothing 
of  the  manner  of  fishing,  secured  to  the  In- 
dian only  the  place.  But  it  was  not  neces- 
sary to  secure  the  manner  also  In  express 
terms.  Not  surrendered,  It  was  retained.  In 
support  of  this  argument  counsel  point  to  the 
priority,  of  the  Indian's  possession,  to  the 
fact  that  tbe  document  Is  called  a  treaty, 
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that  tfala  treaty  deals  with  tbe  Takimas  as 
a  "nation,"  and  that  the  words  on  the  In- 
dian side  are  "concede,"  "convey,"  and  "re- 
linquish." In  short,  the  Yaklmas  kept  the 
reservation  and  ceded  the  outside  places  on 
tbeir  own  terms. 

[3]  The  premise  of  Indian  sovereignty  we 
reject  The  treaty  Is  not  to  be  interpreted 
in  that  light  At  no  time  did  our  ancestors, 
in  getting  tlUe  to  this  continent,  ever  regard 
the  aborigines  as  other  than  mere  occupants, 
and  Incompetent  occupants,  of  the  soIL  Any 
title  that  could  be  had  from  them  was  al- 
ways disdained.  From  France,  from  Spain, 
from  Mexico,  and  from  England  we  have 
ever  proclaimed  our  title  by  purchase,  by  con- 
quest, and  by  cession.  In  all  of  which  great 
transactions  the  migratory  occupant  was  Ig- 
nored. Only  that  title  was  esteemed  which 
came  from  white  men,  and  the  rights  of  these 
have  always  been  ascribed  by  the  highest  au- 
thority to  lawful  discovery  of  lands  occupied, 
to  be  sure,  but  not  owned,  by  any  one  before. 
Johnson  v.  Mcintosh,  8  Wheat  543,  5  L.  Ed. 
681.  If  in  Worcester  v.  Georgia,  6  Pet.  B15, 
8  Lk  Ed.  483,  the  Supreme  Court  speaks  of 
tbe  Indians  having  something  which  the 
whites  had  yet  to  purchase,  it  was  not  title, 
but  mere  possessory  uses  for  subsistence. 
Later  cases  continue  to  plant  our  title  on  dis- 
covery. Martin  v.  Waddell,  16  Pet  367,  409, 
10  U  Ed.  997;  United  States  ▼.  Bogers,  4 
How.  667,  672,  11  L.  Ed.  1105. 

[4]  The  Indian  was  a  child,  and  a  danger- 
ous child,  of  nature,  to  be  both  protected  and 
restrained.  In  his  nomadic  life  he  was  to  be 
left  so  long  as  civilization  did  not  demand 
bis  region.  When  It  did  demand  that  region 
he  was  to  be  allotted  a  more  confined  area 
with  i>ermanent  subsistence.  True,  arrange- 
ments took  the  form  of  treaty  and  of  terms 
like  "cede,"  "relinquUh,"  "reserve."  But 
never  were  these  agreements  between  equals. 
Even  when  we  dealt  with  a  "nation,"  the  In- 
dians were  not  "within  the  description 
•  •  •  of  an  Independent  state  or  sovereign 
nation,  hut  of  an  Indian  tribe,  •  •  • 
wards  of  the  nation,  •  •  •  communities 
dependent  on  the  United  States,  •  •  • 
the  recognized  relation,  •  •  •  that  be- 
tween a  superior  and  an  Inferior."  Choctaw 
Nation  ▼.  United  States,  119  U.  S,  1,  27,  7 
Sup.  Ct  76,  30  L.  Ed.  306. 

These  arrangements  were  but  the  an- 
nouncement of  our  benevolence,  which,  not- 
withstanding our  frequent  frailties,  has  been 
continuously  displayed.  Neither  Rome  nor 
sagacious  Britain  ever  dealt  more  liberally 
with  their  subject  races  than  we  with  these 
savage  tribes,  whom  It  was  generally  tempt- 
ing and  always  easy  to  destroy,  and  whom 
we  have  so  often  permitted  to  squander  vast 
areas  of  fertile  land  before  our  eyes. 

The  treaty,  then,  interpreted  as  provision 
from  the  great  guardian  of  this  tribe,  should 
be  construed  toward  benevolence,  and  even 
be  bent  somewhat  toward  the  Indian's  notion 
of  bla  rights.    On  the  other  hand,  the  chil- 


dren of  the  donor  are  not  to  be  Ignored.  The 
whites,  too,  were  to  enjoy,  and  enjoy  by  right 
the  waters  and  the  bhU.  The'  document 
must  be  read  from  that  point  of  view  as  well. 
But  suppose  in  it  a  purpose  solely  of  protect- 
ing the  Indian;  we  must  here  first  Inquire 
what  was  particularly  aimed  at  In  allowing 
him  these  outside  resorts  of  fishery,  when  the 
reservation  itself  Is  watered  by  the  Xaklma 
and  other  streams.  It  could  not  have  been  to 
Insure  the  Indian's  existence.  It  certainly 
was  not  done  out  of  a  fear  that  he  would  not 
find  within  the  reservation  sufficient  food; 
for,  if  that  was  in  the  mind  of  the  donor  or 
of  the  Indian,  why  was  the  white  man  allow- 
ed to  share  these  resorts?  Nothing  could  be 
plainer  than  that  the  numbers  of  the  white 
fishers,  their  advancing  population,  and  their 
encroaching  towns  and  mills  would  speedily 
render  the  reserved  fishing  siwt  worthless. 
Accordingly  those  who  deem  these  locations 
of  vital  importance  to  the  Indian  must  sure- 
ly wonder  why  Congress  failed  to  state  in 
positive  words  that  these  resorts  too  were  to 
remain  exclusively  tbe  Indian's.  Why  were 
they  not  declared  inviolate  on  both  banks  of 
all  the  streams  and  forever?  Not  only  was 
this  not  said,  but  there  are  Inserted  the  words 
"In  common  with  citizens  of  the  territory." 
Such  as  argue  that  the  Indians  relied  on  ei- 
ther the  literal  words  or  the  general  spirit  of 
this  treaty  must  acknowledge  that  thld  ex- 
pression is  perfectly  plain,  that  the  Indian 
expressly  admitted  the  white  man  to  these 
locations,  and  that  he  did  not  deem  it  indls- 
pensalde  to  keep  the  white  man  off  them  al- 
together. It  must  be  assumed  that  the  In- 
dians understood  this  simple  phrase.  In  our 
opinion,  they  did  understand  it  and  did  not 
object  to  it;  but  since  it  is  asserted  to  be 
historically  true  that  there  was  great  discon- 
tent among  the  Takimas  concerning  this  trea- 
ty, and  that  some  of  their  chiefs  refused  to 
sign  it  it  is  possible  that  they  understood 
this  privilege  as  we  understand  it  and  that 
this  feature  was  one  of  the  things  not  accept- 
able to  them. 

As  for  Congress  and  the  intent  of  that 
body.  It  was  not  unaware  that  Indians,  when 
off  the  reservation,  have  ever  been  subject  to 
the  criminal  laws  of  the  states  and  territo- 
ries, that  the  police  power  Is  Indispensable 
to  any  commonwealth,  and  that  the  right  of 
regulating  fish  and  game  Is  a  proper  exertion 
of  such  a  right  Geer  v.  Connecticut  161  U. 
S.  519,  16  Sup.  Ct  600,  40  li.  Ed.  793 ;  State 
V.  Hce,  69  Wash.  403,  125  Paa  168,  41  L.  R. 
A.  (N.  S.)  469;  Sligh  v.  Kirk  wood,  237  U.  S. 
52,  35  Sup.  Ct  501,  59  L.  Ed.  835.    . 

Was  it  then,  intended  that  the  Yaklmas  at 
ancient  places  of  fishing  outside  of  their  res- 
ervation were  forever  to  fish  as  they  pleased 
and  when  they  pleased,  ignoring  the  regula- 
tions of  the  future  commonwealth  for  the 
preservation  of  what  would  keep  such  a  place 
useful  to  both  parties  In  Interest?  Surely  It 
is  not  fretful  to  suppose  that  the  treaty  gave 
to  tbe  Indians  the  exclusive  part  of  their 
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prlvllegea  In  the  reservation,  and  that  noth- 
ing better  than  equality  with  the  white  man 
was  given  outside  of  it  Let  ns  consider  the 
situation  at  that  line.  The  Indian  already 
saw  the  approaching  end  of  his  rovings,  al- 
ready felt  it  best  to  get  an  area  that  should 
t>e  his  alone.  His  hunting  ground  already 
narrowed  by  the  settlements,  he  was  really 
giving  up  little.  By  the  treaty  he  was  gain- 
ing an  exclusive  domain  of  800,000  acres,  im- 
munity from  intrusion  by  the  white  man, 
freedom  from  local  laws,  either  dvil  or  crim- 
inal, and  perpetual  existence  in  a  valley  both 
fair  and  ample.  In  return  we  must  suppose 
that  b«  was  to  give  up  everything  outside  of 
It  Whatever  he  could  retain  outside  by  this 
negotiation  was,  so  to  speak,  so  much  added 
to  the  bargain. 

The  main  purpose  of  the  government  was  to 
separate  the  Indian  from  the  white  man  and 
to  care  for  the  Indian  in  a  more  confined 
district  Yet  It  was  natural  to  Indulge  him 
with  the  right  of  hunting  on  the  outside  pub- 
lic lands  whilst  these  remained  unso'ld  and 
to  let  him  fish  at  his  old  resorts  outside. 
But  at  these  last  he  should  have  no  advan- 
tage over  the  white  man.  The  title  to  the 
spot  Bhoifld  not  be  the  Indian's,  only  an  ease- 
ment The  two  races  should  fish  In  com- 
mon. The  territory,  In  general,  was  to  be 
the  white  man's,  and  he  could  even  acquire 
absolute  title;  but  he  was  to  let  the  Indian 
flsh,  and  that  he  might  not  by  crafty  statute 
subsequently  cut  off  the  Indian's  privilege 
at  these  places,  a  positive  easement  was  im- 
pressed upon  the  land.  Then  were  Inserted 
the  words  "In  common  with  citizens."  These 
words  were  not  used  to  give  something  to  the 
white  man,  but  to  give  something  to  the  red 
man;  not  to  give  the  Indian  an  advantage, 
but  to  save  him  from  disadvantage.  Such, 
In  our  opinion.  Is  their  true  Intent  They 
are  an  eternal  guaranty  that  at  these  spots 
the  Indian  shall  have  equal,  but  not  more 
than  equal,  rights.  The  fishing  grounds  re- 
main for  both  races  without  advantage  to 
tither.  The  white  man's  laws  may  operate 
on  the  enjoyment  of  the  right,  but  must  op- 
erate on  both  races  alike,  and  t^e  Indian, 
since  the  lands  were  to  be  sold  to  settlers, 
should  be  sure  of  access  to  the  water  by  an 
easement 

[C]  To  adopt  the  other  construction  Is  not 
only  to  Ignore  a  simple  phrase  and  give  the 
Indian  an  advantage,  but  is  to  suppose  that 
Congress  designedly  crippled  the  government 
of  a  future  state  in  powers  salutary  and  es- 
sential. The  police  power  IS  not  confined  to 
subjects'  of  safety,  but  extends  to  those  of 
convenience  and  prosperity.  Chicago,  B.  & 
Q.  By.  Co.  V.  Drainage  Com'rs,  200  U.  S.  661, 
692,  26  Sup.  Ct  341,  60  L.  Ed.  686,  4  Ann. 
Cas.  1175.  It  undoubtedly  extends  to  the  con- 
servation of  flsh.  Smith  r.  Maryland,  18 
How.  71,  16  L.  Ed.  269. 

[6,  7}  Nor  Is  It  given  up,  nor  can  it  be  giv- 
en up,  by  any  Legislature  to  the  national  gov- 
ernment   It  must  be  exerted,  to  be  sure,  In 


such  manner  as  win  not  Infringe  other  rights 
which  the  states  by  the  Constitution  gave  up 
to  the  central  authority,  but  In  controversies 
on  this  point  the  federal  decisions  clearly 
resolve  every  doubt  In  favor  of  the  local  law. 
Indeed,  even  on  a  subject  within  the  exda- 
slve  rights  of  the  general  government  the 
state  laws  of  police  will  be  upheld  until  the 
federal  law  has  actually  been  extended  to 
that  subject    Sllgh  v.  Kirkwood.  supra. 

It  can  hardly  be  Imagined,  then,  that  the 
easement  was  to  be  forever  exempt  from 
that  local  sovereignty,  which,  in  the  promo- 
tion of  mere  prosperity,  has  compelled  a  rail- 
way company  to  rebuild  at  its  own  great 
expense  a  lawfully  constructed  bridge  in 
order  that  tracts  below  might  be  rendered, 
not  healthful,  but  more  salable  and  tillable; 
which  has  comp^ed  farmers  to  suffer  with- 
out compensation  floods  that  were  caused  by 
the  government's  damming  the  stream ;  which 
has  cut  off  old  and  valuable  landing  places, 
by  an  artificial  shifting  of  a  river,  without 
compensation  to  the  riparian  owner;  whidi 
has  rendered  a  dock  useless  and  lost  to  the 
owner  while  the  public  tediously  builds  a 
tunneL  See  the  cases  collected  In  Cblcag<s 
B.  &  Q.  Ry.  Co.  V.  Drainage  Com'rs,  supra. 

[8]  But  It  will  be  said,  the  local  govern- 
ment may  so  legislate  that  at  the  place  of 
easement  there  can  be  no  fishing  in  future  at 
all.  Replying  to  this,  it  la  plain  that  the 
white  man  must  in  that  event  equally  lose. 
In  the  second  place,  the  poUce  power,  when 
exerted  not  for  public  health  or  safety,  but 
for  prosperity.  It  encounters  vested  rights, 
may  become  unlawful  by  excessive  degree; 
so  it  will  be  time  enough  to  discuss  such  a 
situation  when  it  arises.  On  the  one  hand, 
an  owner  cannot  remove  his  property  from 
the  police  power  by  making  a  contract  con- 
cerning It  On  the  other  hand,  the  state  un- 
der the  police  power  cannot  commit  a  con- 
fiscation. Thus  It  Is  properly  Instanced  that 
while  a  city  may  lawfully  restrict  the  height 
of  buildings.  It  must  not  restrict  to  such  a 
degree  as  renders  the  land  entirely  nsdess. 
Hudson  County  Water  Co.  v.  McCarter,  209 
U.  S.  349,  365,  28  Sup.  Ct  629,  62  L.  Ed.  82S, 
14  Ann.  Cas.  560. 

It  Is  a  i>eculiarity  of  almost  every  legal 
principle  that,  enforced  to  an  extreme.  It 
changes  its  character,  and,  aa  both  time  and 
the  circumstances  must  be  considered  In  de- 
ciding whether  an  exertion  of  police  power  Is 
really  gnawing  a  constitutional  right.  It  la  not 
Improbable  that  what  might  have  been  reok- 
oned  a  needless  or  excessive  exertion  of  It 
over  these  Indian  rights  in  the  early  days 
of  1859,  might  be  adjudged  a  proper  one  in 
1915  by  reason  of  the  vast  changes  In  the 
white  population  and  the  altered  manners  of 
the  Indians.  As  much  undoubtedly  was  con- 
ceded by  the  federal  Supreme  Court  In  re- 
spect to  the  exclusive  power  of  Congress  to 
prohibit  the  alcohol  traflSc  with  the  Indians 
In  a  case  In  whlcb  it  was  argued  that  a 
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state's  criminal  Jnrlsdiction  would  be  nnfair- 
ly  cramped  by  mich  federal  law ;  the  conrt, 
'wrhlle  uitbolding  that  Btatate,  remarking  as  to 
a  futnre  Bltuatlon  In  which  the  Indians 
xnlght  greatly  diminish  and  become  scattered 
through  the  state: 

"A  prohibition  valid  in  the  beginning  doubt- 
leas  vould  become-  inoperatlTe  when  in  r^pilar 
oourse  the  Indiana  affected  were  completelT 
emancipated  from  federal  •  •  •  control.  A. 
different  view  in  either  cose  would  Involve  an 
unjustifiable  encroachment  upon  a  power  ob- 
'▼iously  residing  in  the  state."  Perrin  v.  ITnited 
States,  232  U.  8.  4T8,  488,  34  Sup.  Ot  38T.  390, 
C8  L.  Ed.  69L 

[I]  If  It  be  aigned  that  the  ilghtsof  this 
commonwealth  while  a  territory  were  less 
than  those  of  a  state,  and  that  the  police 
power  was  then  at  the  mercy  of  Ciongress, 
'we  must  remember  that  the  supreme  federal 
tribunal  has  held  Congress  Itself  Incompetent 
to  cut  off  this  power  from  a  future  state. 
Long  after  one  of  these  Indian  treaties  Con- 
gress by  an  act  admitting  a  state  to  the 
TTnlon  on  equal  terms  with  its  sisters  was 
adjudged  to  have  revoked  and  to  have  had 
the  right  to  revoke  whatever  in  the  treaty 
Itself  may  have  impaired  the  police  Jiower. 
Ward  V.  Race  Horse,  163  U.  S.  604,  16  Sup. 
Ct  1076,  41  L.  Bd.  244.  There  it  was  held 
that  the  act  admitting  Wyoming  was  superior 
to  a  treaty  with  the  Bannock  Indians,  In  so 
far  as  the  latter  were  by  that  treaty  eternal- 
ly privileged  to  hunt  as  they  pleased  on  un- 
occupied federal  land,  since  so  extensive, 
numerous,  and  scattered  were  the  nnsold 
lands  that  Wyoming  would  practically  be  de- 
prived of  her  police  power  In  respect  to  game 
and  would  enter  the  Union  no  equal  sister 
Btate. 

In  Coyle  ▼.  Smith,  221  V.  8.  669,  31  Sup. 
Ct.  688,  65  Ia  Ed.  853,  Oklahoma  was  reliev- 
ed of  a  feature  of  Its  admission  act  that  at- 
tempted to  fix  tlie  location  of  Its  capital 
dty.  Congress,  it  was  held,  had  no  power 
to  admit  states  under  conditions  unequal  in 
these  respects. 

The  first  decision  establishes  a  repeal  of 
an  Indian  treaty  even  by  Implication,  rather 
than  that  a  state  be  crii^led  in  its  police 
power.  The'  other  decision  maintains  the  in- 
sufficiency of  any  act  of  Congress,  even  when 
designed  to  such  an  end,  to  impair  the  equal 
sovereignty  of  the  state  that  it  was  then 
creating. 

Nor  is  United  States  v.  Winana,  198  U. 
S.  371,  26  Sup.  Ct  662,  49  L.  Ed.  1089,  in 
conflict  with  these  views,  though  under  this 
same  Yakima  treaty  it  sustains  the  tribe  In 
an  ancient  fishing  place  on  another  river,  the 
Columbia.  Nothing  can  be  clearer  than  that 
what  was  there  involved  was  a  white  settler's 
attempt  to  Ignore  the  Indian's  easement 
The  adjoining  land  bad  passed  from  the  gen- 
eral government  to  a  white  owner,  who,  the 
court  properly  held,  was  making  it  impossible 
for  the  Indian  to  enjoy  his  privilege.  What 
the  case  decided  was  that  the  government 
grantee  bad  bought  the  land  with  that  ease- 


ment on  it  and  even  from  this  commonwealth 
the  grantee  could  not  get  something  addi- 
tional that  would  Impair  that  easement.  As 
for  the  poUce  power,  it  was  neither  Involved 
nor  discussed  in  that  case,  so  it  is  little  in 
point  to  remark  that  the  act  admitting  this 
state  to  the  Union  was  also  held  not  to  have 
affected  the  easement  derived  by  the  treaty. 
The  court  was  careful  to  be  understood  as 
sustaining  a  mere  easement  That  it  might 
not  put  the  privilege  above  the  police  power 
it  says  of  the  easement,  198  C.  S.,  at  page 
384,  25  Sup.  Ct,  at  page  666  (49  L.  Ed.  1089): 

"Nor  does  it  restrain  the  state  unreaaonably, 
if  at  all,  in  the  regulation  of  the  right  It  only 
fixes  in  the  land  such  easements  as  enables  the 
right  to  be  exercised." 

Winters  v.  United  States,  20T  U.  S.  664,  28 
Sup.  Ct  207,  62  L.  Ed.  340,  is  aa  easily  dis- 
tinguished; for  what  that  decided  was  that 
the  Enabling  Act  of  Montana  did  not  give  wa- 
ter approprlators  rights  superior  to  appro- 
priations made  by  government  officials  on  an 
Indian  reservation  for  the  benefit,  of  tbat 
reservation, .  when  the  appropriations  were 
made  before  statehood.  The  equal-footing 
right  of  Montana  when  entering  the  Union 
was  clearly  not  impaired. 

Neither  do  we  find  contrary  authority  in 
such  cases  as  United  States  v.  Sandoval,  231 
U.  S.  28,  84  Sup.  Ct  1,  68  L.  Bd.  107;  Bx 
parte  Webb,  226  U.  S.  663,  32  Sup.  Ct  769,  66 
L.  Bd.  1248;  Dick  v.  United  States,  208  U. 
S.  340,  28  Sup.  Ct  309,  52  L.  Bd.  620.  What 
these  and  several  other  similar  cases  hol0 
is  that  the  acts  admitting  territories  into 
statehood  do  not  prevent  the  general  govern- 
ment's continuing  to  protect  Indians  by  its 
own  laws  and  beyond  the  bounds  of  the 
reservation  from  persons  who  seek  to  sell 
them  alcohol.  The  new  state's  equal  footing  is 
not  diminished  by  such  enactments  or  by  the 
continuation  of  such  authority ;  for  the  trib- 
al Indian  is  a  ward  of  the  general  govern- 
ment under  the  clause  of  the  federal  Con- 
stitution to  which  the  states  expressly  con- 
sent, and  such  a  ward  he  remains  wherever 
he  may  be. 

The  Judgment  Is  reversed,  with  instruc- 
tions that  the  case  be  reinstated,  and  that 
the  demurrer  to  the  information  be  over- 
ruled. 

MORRIS,  a  J.,  and  MAIN  and  PARKER, 
JJ.,  concur. 

HOLCOMB,  J.  (dissenting).  Whatever  may 
be  the  views  of  the  majority  as  to  what  au 
Indian  treaty  with  our  national  government 
Is,  whether  it  Is  a  treaty  between  two  sover- 
eigns or  not,  it  is  certainly  a  solemn  compact 
binding  in  law  and  in  honor  upon  both  par- 
ties to  it  The  majority  In  this  case  treat 
this  compact  as  one  that  the  national  gov- 
ernment through  Congress  rightfully  could, 
either  expressly  or  by  implication,  set  aside 
at  will  without  the  consent  of  the  other  par- 
ty, the  Indian  tribe,  and  that  it  did  so  by 
implication  by  force  of  the  Enabling  Act  au- 


Digitized  by 


Google 


810 


154  PACIFIC  REPORTER 


(Wasb. 


tborlzing  the  formation  of  the  territory  of 
Washington  Into  a  state.  I  cannot  concur 
therewith.  Good  faith  requires  the  observ- 
ance of  the  spirit  as  well  as  the  letter  of  the 
compact  with  the  Indians,  more  especially 
because  the  Indian  tribe  Is  the  weaker  of 
the  two  parties  to  the  compact.  In  doubtful 
questions  the  doubt  has  most  generally  been 
resolved  In  favor  of  the  Indian  tribes. 

The  stress  laid  upon  that  phrase  in  the 
dause  of  the  treaty  under  consideration,  "the 
right  of  taking  fish  at  all  usual  and  accus- 
tomed places,  in  common  with  citizens  of  the 
territory,"  is  strained  construction.  Had 
the  phrase  been  "upon  the  same  terms"  in 
place  of  "in  common  with"  the  citizens  of  the 
territory,  the  construction  would  have  been 
Just.  At  the  time  of  the  treaty  it  was  not 
known,  possibly  not  even  surmised,  that  the 
future  state  would  rigidly  regulate  and  par- 
tially prohibit  the  fishing  in  its  streams; 
jthat  certain  fishing  apparatus  would  be  pro- 
hibited, the  number  or  quantity  of  fish  taken 
limited,  the  fishing  season  limited,  and  li- 
cense required  to  fish  at  alL 

It  is  undoubted  that  the  state  can  assume 
and  asseit  its  police  power  over  game  and 
fish  for  their  protection  and  conservation. 
But  that  sovereign  power  is  subject  to  a 
still  more  supreme  power — that  of  the  fed- 
eral government  when  exercising  its  lawful 
Jurisdiction.  Ih  some  fields  of  government 
the  state  is  supreme;  in  others  the  nation. 
I  am  as  Jealous  of  the  proper  restriction  of 
6ach  as  any  one.  In  the  exercise  of  its  law- 
ful power  over  a  matter  of  which  it  had 
supreme  and  exclusive  Jurisdiction,  the  na- 
tion made  a  compact  with  the  Yakima  Tribe 
of  Indiana  whereby  the  Taklma  Tribe  "re- 
linquished and  ceded"  to  the  United  States 
its  rights  or  claims,  whichever  term  may  be 
preferred;  to  certain  territory,  In  return  for 
which  the  United  States  granted  to  the  Yak- 
ima Tribe  a  certain  area  of  land,  together 
with  certain  Immutable  rights  outside  thereof. 

The  view  of  the  majority  is  exactly  that 
of  the  District  Judge  In  United  States  v. 
Winans,  who,  concerning  this  same  treaty 
and  the  same  clause,  said: 

"The  Indians  are  at  the  present  time  on  an 
equal  footing  with  the  citizens  of  the  United 
States  who  have  not  acquired  •  •  •  propri- 
etary rights,  and  this,  it  seems  to  me,  is  all  that 
they  can  legally  demand  with  respect  to  fishing 
privileges  in  waters  outside  the  limits  of  Indian 
reservations  under  the  terms  of  their  treaty  with 
the  United  Sutes." 

That  view  was  disapproved  by  the  federal 
Supreme  Court  in  language  rather  testy  and 
IronicaL  The  case  was  appealed,  and  the 
lower  conrt  was  reversed  by  the  Supreme 
Court ;  the  decision  being  reported  in  108  U. 
S.  371,  25  Sup.  Ct.  662,  49  L.  Ed.  1088.  The 
opinion  stated  the  issue  as  above  summarized, 
and  further  made  these  observations: 

"In  other  words,  it  was  decided  that  the  In- 
dians acquired  no  rights,  but  what  any  inhab- 
itant of  the  territory  or  state  would  have ;  in- 
deed, acguired  no  righta  hut  luoh  at  they  would 
have  without  the  treaty,  lltallcs  mine.]  This 
is  certainly  an  impotent  outcome  to  negotiations 


and  a  convention,  which  seemed  to  promise  more 
and  give  the  word  of  the  nation  for  more.  And 
we  hive  said,  we  will  construe  a  treaty  with  the 
Indians  as  'that  unlettered  people'  understood  it. 
and  'as  justice  and  reason  demand  in  all  case* 
where  power  is  exerted  by  the  strong  over  thoae 
to  whom  they  owe  care  and  protection,'  and 
counterpoise  the  inequaUty  'by  the  superior  jus- 
tice which  looks  only  to  the  suhstanoe  of  the 
right  without  regard  to  teclmical  rules.'  [Cho<r- 
taw  Nation  v.  United  States]  119  U.  S.  1  [7 
Sun.  Ct.  75,  30  L.  Ed.  806] ;  [Jones  v.  Meehan] 
176  U.  S.  1  [20  Sup.  Ot.  1,  44  L.  Ed.  49]. 
*  *  *  There  was  a  right  outside  of  those 
boundaries  [of  the  reservation]  reserved  'in  com- 
mon with  citizens  of  the  territory.'  As  a  mere 
right,  it  was  not  exclusive  in  the  Indians.  Citi- 
zens  might  share  it,  but  the  Indiana  were  secur- 
ed in  its  enjoyment  by  a  special  provision  of 
means  for  its  exercise.  •  •  •  And  the  right 
toat  intended  to  he  continuing  against  the  Unit- 
ed State*  and  it»  grantee*  as  u>eU  at  aamnst 
the  state  and  its  grantees.    [Italics  mine.]' 

To  my  mind,  by  this  construction,  tbe 
rights  of  the  appellant  In  question  are  as 
plainly  and  emphatically  determined  as  If 
the  decision  were  In  the  present  case.  It  Is 
conclusive  of  this  controversy  and  binding 
in  law  upon  this  court.  We  have  no  option 
whatever  but  to  construe  this  treaty  right 
as  has  the  Supreme  Court  of  the  United 
States  concerning  the  same  treaty. 

Furthermore,  It  tbe  state  can  regulate  tbe 
fishing  of  the  Indians  under  tbe  gaise  of 
poUce  power.  It  can  prohibit,  and  that  in  the 
face  of  the  treaty,  for  regulation  is  a  part 
of  the  power  to  prohibit,  and  the  one  but  a 
step  toward  the  other.  If  the  state  should 
prohibit  citizens  of  the  state  from  fishing  in 
any  manner  upon  these  streams  in  qaestion, 
it  would  either  be  compelled  to  except  Yak- 
ima Indians  not  citizens  because  of  tbe 
treaty,  or  Include  them  in  the  general  effect 
of  the  law,  and  thus  abrogate  the  treaty  as 
to  those  rights — a  thing  the  state  cannot  do. 

.  I  therefore  dissent. 

'  ■"■  (89  Wasli.   4M) 

STATE  V.  AI/EXIS.     (No.  13084.) 
(Supreme  Court  of  Washington.    Feb.  4,  1918.) 

Department  2.  Appeal  from  Superior  Court, 
Whatcom  County;  Ed.  E.  Hardin,  Judge. 

John  Alexis  was  convicted  of  fishing  without 
a  license  in  violation  of  statute,  and  appeals. 

Affirmed. 

Craven  &  Greene,  of  Bellingham,  for  appel- 
lant. W.  V.  Tanner,  Atty.  Gen„  W.  P.  Brown, 
Pros.  Atty.,  of  Bellingham,  and  L.  Lu  Thompson, 
of  Olympia,  for  the  State. 

PER  CURIAM.  This  case  is  identical  in  all 
respects  with  State  v.  Towessnute,  154  Pac 
80o,  just  decided,  except  that  it  involves  the 
rights  of  another  tribe  of  Indians,  the  Lammi, 
and  a  different  treaty,  the  Muckl-teeoh,  pro- 
claimed in  1859.  The  language  involved  in  that 
treaty  is  the  same  as  in  the  Towessnute  Case  and 
the  same  justification  is  attempted.  The  lower 
court  in  this  case  held  with  the  state,  and,  un- 
der our  opinion  in  the  other,  did  so  correctly. 
This  cause  having  been  argued  as  one  controver- 
sy with  the  Towessnute  Case,  it  will  not  be  nec- 
essary to  enlarge  upon  our  opiniwi  already  ren- 
dered. 

Judgment  affirmed. 

HOLCOMB,  J.  For  the  reasons  stated  in  my 
dissent  to  the  decision  in  State  of  Washington 
V.  Alex  Towessnute^  154  Pac.  805,  I  dissent. 
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In  re  OBIlfS  ESTATE.    (No.  12744.) 
(Supreme  CJourt  of  Wtuhington.    Jan.  28, 191ft.) 

1.  Evidence  «=>400— Fakol  Etidenob  Ar- 

>XCTINO  WSITIHO. 

In  probate  proceedings  by  the  buyer  of  a 
decedent  s  corporate  stock  from  his  executor 
for  confirmation  of  the  contract,  parol  evidence 
<^  the  agreemuit  of  sale,  as  made  and  perform- 
ed by  the  buyer,  was  properly  admitted,  where 
there  was  no  contemporaneous  writing  intended 
to  evidence  the  contract,  but  only  a  writing, 
made  almost  a  month  after  the  contract  bad 
been  fully  performed  on  the  buyer's  part,  not  to 
evidence  it,  but  to  exhibit  to  the  buyer's  banker. 
[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  H  1778-1793;  Dec.  Dig.  «=>400.] 

2.  Appbai,  aitd  Ebbob  «=>338  —  Tnix  fob 
Takiro  ApFEALr— Statute. 

In  probate  proceedings  by  the  buyer  of  a 
decedent's  corporate  stock  from  the  former  ex- 
ecutor for  cooiBnnation  of  the  contract  of  sale, 
where  notice  of  the  cross-appeal  of  the  admin- 
istrator de  bonis  non  was  given  more  than  18 
days,  but  less  than  SO  days,  after  entry  of  a  de- 
cree for  the  buyer,  such  appeal  was  not  tardUv 
taken,  as  it  was  authorized  by  Rem.  ft  Bal. 
Code,  S  1716,  subd.  1,  providing  that  any  party 
aggrieved  may  appeal  to  the  Supreme  Court 
from  the  final  judgment  in  any  proceeding  made 
by  the  superior  court,  the  time  for  which  is  90 
days. 

[EM.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  |i  1879-1882,  SO.^7:  Dec.  Dig. 
<8=»338.] 

3.  EXECCTOBS   AND    ADKINIBTBATOBS  ^»102— ' 

Express  AnrHOBiZATioN  or  Contbaot— Nb- 

CESSITT. 

Where  under  a  will  no  order  itt  tlie  court 
waa  necessary  to  authorize  an  executor  to  sell 
part  of  corporate  stock,  the  only  asset  vi  the 
estate,  to  raise  money  to  save  the  balance  of  the 
stock  from  forfeiture  and  to  pay  debts,  the  sub- 
sequent probate  of  the  will  in  effect  ratified  the 
sale. 

[Ed.  Note. — For  other  cases,  see  Executors  and 
Administrators,  (Tent.  Dig.  |}  639,  645;  Deo. 
Dig.  «=.162.1 

4.  EXECUTOBS  AND  Administbatobs  «=>168— 

Avoidance  or  Contbaot. 

Where  decedent's  executor,  named  in  a 
purported  nonintervention  will,  before  appoint- 
ment, sold  corporate  stock  of  the  estate  for  a 
fair  price  to  avoid  forfeiture  of  the  balance  of 
the  stock  and  to  pay  debts,  and  afterwards  the 
will  was  admitted  to  probate  by  a  court  of  com- 
petent jurisdiction,  but  was  later  declared  void 
tor  lack  of  testamentary  capacity,  the  adminis- 
trator de  bonis  non  could  not  avoid  the  sale  as 
against  the  buyer, 

[Ed.  Note. — ^For  other  cases,  see  Executors  and 
Administrators,  Cent  Dig.  If  644,  646;  Dec. 
Dig.  «=»168.] 

&  Exbcutobb  and  Administbatobs  ®=>162 — 
CoNTBACiv— Equitable  Chabacte&. 

Where  a  buyer  of  corporate  stock  of  a  whol- 
ly speculative  value  from  the  executor  of  the 
deceased  owner  purchased  for  a  few  hundred 
doUan  to  enable  the  executor  to  save  the  unsold 
balance  of  the  stock  from  forfeiture  and  to  pay 
debts  of  the  estate,  a  chance  which  no  oUier 
person  would  take,  the  sale  was  fair. 

[Ed.  Note.— For  other  cases,  see  Executors  and 
Administrators,  Cent  Dig.  H  639,  645;  Dec. 
Dig.  «s»162.] 

Department  1.  Appeal  from  Superior 
Court,  King  Ciotuity ;  A.  W.  Prater,  Judge. 

Petition  by  W.  K.  Miner  for  confirmation 
of  Ws  contract  with  T.  H.  Gourley,  former 


execator  of  the  estate  of  Leslie  Ij.  Crlifi,  de- 
ceased. From  a  decree  in  part  for  petition- 
er, he  appeals,,  and  E.  P.  Tremper,  adminis- 
trator de  bonis  non,  prosecutes  a  cross-ap- 
peaL    Affirmed. 

Mllo  A.  Boot,  of  Seattle,  for  appellant  C. 
D.  Murane  and  Balllnger  ft  Hutsoo,  all  of 
Seattle,  for  respondent 

ELLIS,  J.  This  case  arises  on  a  petition 
In  probate  for  the  confirmation  of  a  contract 
with  an  executor  of  a  will,  which  wUl  was 
subsequently  declared  void  for  lack  of  testa- 
mentary capacity  and  undue  influence,  and 
for  delivery  to  the  petitioner  of  certain  shares 
of  stock  claimed  by  him  under  the  contract 

Leslie  L.  (Mm  died,  leaving  a  purported 
nonintervention  will.  One  Gourley  was 
named  therein  as  executor  and  trustee.  The 
estate  consisted  of  200,000  shares  of  the  cap- 
ital stock  of  Lost  River  Tin  Mining  (^m- 
pany,  a  corporation  owning  the  inchoate  ti- 
tle to  an  unpatented  tin  mining  dalm  In  Alas- 
ka. The  other  assets  were  admittedly  so 
Insignificant  as  to  be  negligible.  Some  time 
prior  to  his  death  Crlm  had  executed  a  prom- 
issory note  to  the  Scandinavian-American 
Bonk  of  Seattle,  and  had  deposited  all  of 
the  certificates  of  this  stock  with  the  bank  to 
secure  payment  of  tbe  note.  Shortly  be- 
fore its  maturity  tbe  bank  transferred  the 
note  to  one  Sadie  E.  Smith,  who,  as  it  ap- 
pears, Intended  to  forfeit  the  pledged  stock 
on  the  maturity  of  the  note  in  default  of 
payment  At  the  time  of  the  transaction 
here  In  question,  the  debt  evidenced  by  the 
note  amounted,  with  Interest,  to  $790.  There 
were  other  debts  amounting  to  $460.  Prior 
to  probating  the  wiU,  but  assuming  to  act 
under  it,  Gourley  sought  to  procure  a  loan 
upon  or  to  sell  a  part  of  the  stock  to  raise 
money  to  redeem  the  stock  and  pay  these 
debts.  Falling  elsewhere,  as  he  testified,  he 
applied  to  the  petitioner.  Miner,  and  on  Sep- 
tember 5,  1911,  it  was  agreed  between  them 
that,  in  consideration  of  a  sale  to  him  of  one- 
fourth  of  the  stock,  Miner  would  pay  to 
Gourley  $1,250  with  which  to  redeem  the 
stock  and  pay  the  other  debts.  Pursuant  to 
this  agreement  on  that  day  the  money  was 
paid  to  Gourley,  who  at  once  made  a  tender 
of  the  amount  of  the  note  to  tbe  bank,  and  a 
few  days  later  to  the  attorney  for  Sadie  E. 
Smith.     These  tenders  were  refused. 

The  only  conflict  in  the  evidence  Is  as  to 
the  agreement  between  Gourley  and  Miner. 
Gourley  testified  that  Miner  was  to  receive 
only  one-fourth  of  the  stock.  In  this  he  Is 
corroborated  by  another  witness,  to  whom 
Miner  applied  for  a  loan  of  the  money,  and 
who  testified  that  Miner  then  told  him  he 
was  to  receive  one-fourth  of  the  estate.  Min- 
er testified  that  the  original  agreement  was 
that  he  should  receive  one-half  of  tbe  stock. 
In  this  be  is  corroborated  by  his  wife,  who 
was  present  when  the  agreement  was  made. 
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On  October  S,  1911,  Gonrley  sent  to  Miner 
a  paper  as  follows: 

"Islandale,  Washington,  October  3,  1911. 
"This  is  to  certify  that  wheiieas  the  estate  of 
liCsUe  li.  Crim  is  incumbered  by  a  certain  note, 
due  September  8,  1911,  and  unpaid,  and  havin? 
no  funds  of  the  estate  to  meet  payment  of  aaia 
note  and  other  indebtedness  now  due,  and  act- 
in{[  under  clause  2  of  the  last  will  of  Leslie  L. 
Grim,  which  authorizes  me  as  executor  and  trus- 
tee to  pay  out  of  his  estate  all  debts  outstand- 
ing. I  hereby  agree  for  the  anm  of  $1,250.00  to 
me  paid  to  assign  100,000  shares  of  the  capital 
stock  of  the  Lost  River  Tin  Mining  Company, 
of  Alaska,  as  soon  as  the  same  is  transferred  to 
me  upon  the  books  of  said  company,  to  W.  K. 
Miner.  [Signed]    T.  H.  Gourley." 

Gonrley  explained  that  tUs  was  given  to 
satisfy  a  bank  to  which  Miner  owed  money, 
that  the  bank  bad  threatened  Miner  with 
proceedings  for  a  receivership,  and  that  this 
paper  was  given  to  Miner  to  exhibit  to  the 
bank,  and  that  It  was  without  other  consid- 
eration. Miner  admitted  that  the  agreement 
was  reduced  to  writing  to  satisfy  his  banker, 
but  testUSed  that  it  embodied  the  true  terms 
of  the. original  verbal  agr^ment  of  Septem- 
ber 6th. 

The  will  was  probated  September  18,  1911. 
Gourley  was  appointed  executor  pursuant  to 
its  terms,  and  entered  upon  the  management 
of  the  estate.  He  brought  an  action  against 
Sadie  B.  Smith  for  the  recovery  of  the 
stock,  and  paid  the  $790  into  court  in  that  ac- 
tion, to  keep  his  tender  good.  That  action 
finally  resulted  In  a  Judgment  in  Gourley's 
favor,  which  Judgment  on  February  28,  1914, 
was  affirmed  by  this  court  on  appeal  Gour- 
ley V.  Smith,  78  Wash.  286,  139  Pac.  68. 
Meanwhile  a  contest  of  the  will  was  Institut- 
ed, which  resulted  in  a  decree  setting  aside 
the  will  on  the  grounds  of  testamentary  In- 
capacity and  undue  Influence.  On  appeal 
that  decree,  on  March  7, 1914,  was  affirmed  by 
this  court.  Ingersoll  v.  Gourley,  78  Wash. 
406,  139  Pac.  207,  Ann.  Cas.  1916D,  670.  B. 
P.  Tremper  was  then  appointed,  qualified, 
and  Is  now  acting  as  administrator  de  bonis 
non  of  the  estate.  In  this  proceeding,  which 
bad  been  held  in  abeyance  pending  the  con- 
test of  the  will,  the  trial  court,  on  February 
6,  1915,  entered  a  decree,  ratifying  and  con- 
firming the  sale  of  stock  by  Gourley  to  Miner, 
but  finding  that  it  was  only  for  one-fourth 
of  the  stock — 60,000  shares — instead  of  one- 
baU  or  100,000  shares,  as  claimed  in  the  peti- 
tion. From  that  decree  the  petitioner  pros- 
ecutes an  appeal  and  the  administrator  de 
bonis  non  a  cross-appeal. 

[11  The  appellant  contends  that  tbe  writ- 
ing of  October  3, 1913,  cannot  be  controverted 
by  parol  evidence,  and  that  in  any  event  the 
court  erred  in  finding  that  tbe  agreement  was 
for  60,000  Instead  of  100,000  shares. 

Tbe  first  claim  is  efFectually  answered  by 
the  tact  that  the  writing  of  October  3d  was 
not  a  contemporaneous  writing  intended  to 
evidence  the  contract  It  was  written  al- 
most a  month  after  the  contract  had  been 
fully  performed  on  Miner's  part  It  was  ad- 
mittedly made,  not  for  tbe  purpose  of  evi- 


dencing the  contract  as  between  the  parties, 
but  for  tbe  acAe  pari)ose  of  satisfying  Miner's 
banker.  When  the  original  agreement  was 
made  and  the  money  paid  by  Miner,  there 
was  no  intention  that  the  agreement  should 
ever  be  reduced  to  writing.  The  writing  was 
based  upon  no  new  consideration.  Unless  it 
did  in  fact  embody  the  terms  of  the  actual 
agreement  upon  which  the  money  was  paid, 
it  could  not  be  binding  upon  tbe  estate  so 
as  to  estop  tbe  representative  of  the  estate  to 
question  its  terms.  Parol  evidence  of  the 
agreement  of  September  6th  as  made  and 
perforlued  by  Miner  was  properly  admitted. 

As  to  whether  the  original  agre^nent  was 
a  sale  of  60,000  or  100,000  shares  the  evidence 
Is  in  sharp  conflict  We  have  attentively 
studied  the  record.  We  cannot  say  that  the 
evidence  preponderates  against  tbe  court's 
finding. 

[2]  The  appellant  moves  to  dismiss  the 
cross-appeal  as  tardily  taken.  Tbe  notice 
was  given  more  than  16  days,  but  less  than 
90  days,  after  the  entry  of  the  decree.  The 
appellant  claims  that  the  cross-appeal  falls 
under  subdivision  6,  i  1716,  Bern.  &  BaL 
Code.  It  Is  clear,  however,  that  It  falls  on- 
der  subdivision  1  of  that  section.  Though 
the  proceeding  was  by  petition  Ifi  the  probate 
of  the  estate  the  decree  was  a  final  disposi- 
tion of  tbe  matter  in  controversy.  Tlie  time 
for  appeal  was  therefore  90  days.  State  ex 
rel.  Keasal  v.  Superior  Court,  76  Wash.  2S1. 
305,  136  Pac.  147.    The  motion  Is  denied. 

The  cross-appellant  contends  that  the  con- 
tract was  not  merely  voidable,  but  void ;  that, 
tbe  wlU  having  been  declared  void  for  lack 
of  testamentary  capacity  and  undue  influ- 
ence, the  sale  was  thereby  annulled.  The 
case  of  Wallace  v.  Grant  27  Wash.  130,  67 
Pac.  678,  is  dted  and  relied  upon.  In  that 
case  an  administrator  mortgaged  real  es- 
tate under  an  order  of  court  based  upon  a 
petition,  affirmatively  showing  that  the  per- 
sonal property  of  the  estate  had  not  been 
exhausted,  and  there  was  no  showing  that 
the  estate  was  actually  the  recipient  of  tbe 
money  loaned.  That  case  is  readily  dis- 
tinguishable from  the  one  before  tis. 

[3, 4]  Had  the  will  in  the  case  here  never 
been  held  Invalid,  there  could  t>e  no  question 
that  tbe  sale.  If  a  fair  one,  would  have  been 
valid  and  binding  upon  all  persons  Interested, 
since  the'  stock  was  tbe  only  asset  and  the 
sale  was  made  for  the  purpose  of  raldng 
money  to  save  tbe  balance  of  the  stock  and 
to  pay  debts  of  tbe  estate,  and  It  Is  admitted 
that  the  money  was  so  used.  Under  tbe  wUl 
no  bond  was  required  of  the  executor  and  no 
order  of  court  was  necessary  for  such  a  sale. 
The  subsequent  probate  of  the  will,  there- 
fore. In  effect  ratified  the  sale.  The  probate 
of  the  will  supplied  all  that  was  necessary 
to  establish  the  authority  to  make  the  sale. 
That  Is  all  that  an  order  ratifying  a  sale 
could  do,  even  In  a  case  where  an  order  of 
sale  would  have  been  necessary.  This  Is  self- 
evident.    Tba  order  admitting  tba  wUl  to 
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probate  was  made  by  a  court  of  competent 
jarlsdlctlon.  It  had  Jnrlsdlctlon  of  tbe  sub- 
ject-matter. A  different  case  would-  be  pre- 
sented bad  the  assamed  testator  been  still 
alive.  The  order  was  not  void,  but  only 
voidable.  Things,  therefore,  done  under  it, 
or  ratified  by  It,  if  necessary  to  and  fairly 
done  In  the  due  and  legal  course  of  adminis- 
tration, such  as  raising  money  to  pay  the 
debts  and  preserve  the  assets,  are  vaUd  and 
binding  upon  all  Interested. 

"And  th«  rule  to  be  favored  at  tbe  present 
day  is  that  all  acts  done  in  the  due  and  le^al 
coarse  of  administration  are  valid  and  bindmg 
on  all  interested,  even  thoogh  the  letters  issaed 
by  the  court  be  afterwards  revoked  or  the  in- 
cumbent disdiai^ged  from  his  trust.  And  al- 
though one's  appointment  as  executor  or  admin- 
istrator may  have  been  erroneous,  or  vMdable, 
the  Mifer  doctrine  Is  that  the  letters  and  grant 
issoed  from  tiie  probate  court  shall  not  be  at- 
taded  collaterally  where  the  court  had  juris- 
diction at  all,  and  least  of  all  by  common-law 
eonrts,  and  that  the  acts  of  the  representative 
de  facto  shall  bind  tbe  estate  and  innocent  third 
parties."  2  Scbouler  on  Wills,  Executors,  and 
Administrators  (5th  Bd.)  pp.  1121,  112^. 

Tbi  case  of  Brown  v.  Brown,  7  Or.  286, 
presents  a  state  of  tacts  in  the  main  Closely 
analogous  to  tbat  presented  hero.  Tlie  court 
said: 

"The  fourth  point  relied  on  bv  the  appellants 
as  a  defense  is  that,  the  will  having  been  de- 
clared void  b7  the  probate  court,  the  sale  of  the 
bnd  to  the  respondents  was  thereby  annulled. 
Vfe  hold  the  law  to  be  otherwise.  The  probate 
court  had  exclusive  jurisdiction  of  the  subject- 
matter  in  regard  to  the  probate  of  what  purport- 
ed to  be  the  will  of  Gyrus  Olnay.  It  was  duly 
proved  to  be  his  will  before  that  court,  and  let- 
ters testamentary  were  issued  thereon,  and  until 
these  proceedings  were  annulled,  the  validity  of 
the  will  could  not  be  collatrally  drawn  in  ques- 
tion by  any  one,  nor  by  any  other  courts  Ad- 
ministration of  the  estate  under  It  could  be  con- 
ducted and  enforced  as  under  any  other  will 
duly  proved.  Such  being  the  case,  all  acts  d<me 
in  the  due  course  of  administration,  while  the 
will  remained  unannuUed,  and  the  letters  testa- 
mentary were  unrevoked,  must  be  hdd  entirely 
valid." 

In  Foster  r.  Brown,  1  Bailey,  Law  (S.  C.) 
221 ;  19  Am.  Dec.  672,  speaking  of  a  sale  by 
an  administrator  who  had  fraudulently  sup- 
pressed a  will,  the  court  said : 

"It  Is  true  that,  on  the  revocation  of  an  ad- 
ministration, for  whatever  cause,  he  to  whom 
the  snbseqnent  administration  is  granted  may 
maintain  trover  against  the  first  administrator 
for  goods  of  the  deceased  which  he  has  converted 
to  his  own  use.  But  it  is  equally  clear  tiiat  all 
acts  done  in  the  due  and  legal  coarse  of  admin- 
istration are  valid  and  binding  on  all  interested, 
although  it  be  afterwards  revoked.  Benson  v. 
Bice  and  Bvers,  2  N.  ft  M.  677.  Nor  can  the 
manner  of  obtaining  the  administration,  whether 
fairly  or  frandolently,  vary  the  question.  Sup- 
pose it  frandolently  obtained,  yet  if  the  admin- 
istrator pays  the  debts  of  the  estate,  or  does  any 
other  act  which  a  rightful  administrator  would 
be  bound  in  law  to  do,  thus  far,  at  least,  it 
would  be  fair,  and  for  the  most  obvious  reasons 
would  be  binding." 

Mutatis  mutandis  the  language  quoted  ap- 
plies with  even  more  force  to  the  case  here. 
As  said  in  Kittredge  v.  Folsom,  8  N.  H.  98: 

"There  is  evidently  an  inaccuracy  in  the  use 
of  the  term  'void,'  in  many  instances  in  the 
books,  upon  this  and  other  subjects:  and  the  at- 
tempt to  reconcils  all  the  authorities  upon  the 


matter  now  under  oonsideration  must  be  in 
vain.  An  administration  granted  by  the  com- 
petent authority,  upon  a  proper  case  made,  can, 
with  no  propriety,  be  termeo  a  nullity,  and  all 
the  acts  of  the  administrator  held  to  be  void, 
notwithstanding  a  will  may  afterwvds  appear 
and  the  admliuBtration  be  revoked.  6  Go.  19, 
Packman's  Gase;  2  L«v.  90,  Semine  v.  Semine. 
The  acts  of  such  administrator  must  be  quite  as 
valid  as  those  of  an  executor  under  a  wlU  which 
has  been  revoked  by  the  testator.  The  grant 
of  adminIstrati(Hi  confers  an  existing  authority, 
which  cannot  be  resisted  or  disregarded  nnUl 
the  will  appears.  1  Lev.  235,  Noel  v.  Wells. 
The  administrator  in  such  case  comes  into  his 
office  by  color  of  an  authority.  Plowa  282.  He 
is  administrator  de  facto,  said  his  acts,  done  in 
due  course  of  administration,  must  be  valid,  at 
least  so  far  as  third  persons  are  concerned. 
[Tucker  v.  AikenJ  7  N.  H.  131." 

See,  also,  Shephard  ▼.  Bhodes,  00  IlL  801 ; 
Roderlgas  t.  East  Blver  Sarlngs  Institatton, 
63  N.  Y.  460,  20  Am.  Rep.  555;  Thompson 
V.  Samson,  64  Gal.  330,  30  Pac.  980;  Foulke 
V.  Zimmerman,  14  Wall.  (U.  S.)  113,  20  U  Ed. 
785, 

We  do  not  say  that  we  would  go  as  far 
as  some  of  the  cases  which  we  bave  dted  go, 
but  we  do  say  that  they  furnish  ample  author- 
ity for  the  view  that  Oourley  was  adminis- 
trator de  facto  until  his  apiwintment  was  re- 
voked; that  the  sale  of  the  stock  was  not 
void,  but  only  voidable,  and  cannot  be  avoided 
as  against  the  purchaser.  Miner,  if  found  to 
be  fftlr  and  for  the  benefit  of  the  estate,  and 
we  so  hold.  A  different  case  would  be  pre- 
sented had  the  sale  been  made  by  a  devisee, 
as  such,  under  a  void  will  and  solely  for  his 
own  benefit    Hughes  t.  Burrlss,  86  Mo.  660. 

[t}  It  remains,  therefore,  only  to  inquire 
whether  the  sale  was  under  the  circumstances 
a  fair  one.  It  was  clearly  for  the  benefit  oC 
the  estate  that  the  stock  be  saved  from 'for- 
feiture, and  that  the  debts  of  the  estate  be 
paid.  It  is  fairly  apparent  that  no  one  but  the 
appellant,  Miner,  was  willing  to  advance  tba' 
money  for  this  purpose  on  any  terms.  Tbe 
value  of  the  stock  was  purely  q[>eculatlve. 
Though  Oourley  represented  to  Miner  at  the 
time  that  he  had  a  sale  in  prospect  which 
would  net  $70,000  for  all  of  the  stock,  it  was 
only  a  prospect  The  fact  remains  tbat  at 
least  $790  had  to  be  raised  at  once  in  order 
to  save  the  stock,  whatever  its  value,  and 
there  is  not  the  slightest  evidence  that  even 
that  amount  could  have  been  raised  in  any 
other  manner  or  <»i  better  terms  than  those 
accepted  by  Miner.  Therel  is  no  evidence  that 
Miner  at  least  acted  otherwise  than  In  good  ' 
faith.  He  was  willing  to  take  a  chance  that 
others  would  not  take;  The  cross-appellant 
concedes  that  he  is  entitled  to  a  return  of 
his  money,  with  interest,  but  the  contract 
was  not  for  a  loan ;  it  was  a  sale.  We  find 
no  warrant  in  the  evidence  for  holding  tbe 
contract  void.  Having  taken  a  chance  which 
has  resulted  in  preserving  to  the  heirs  what- 
ever of  value  there  is  in  the  estate,  we  think 
Miner  Is  entitled  to  the  benefit  of  his  contract 

Affirmed. 

MORRIS,  O.  J.,  and  CHADWIOK,  MOUNT, 
and  FULLBBTON,  33.,  ccncnr. 
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LOUTZENHISEB  ▼.  PBCE  et  aL 

(Mo.  1292&) 

(Supreme  Court  of  Washington.    Jan.  28,  1916.) 

1.  CiONTBAOTB  «S»117  —  TaUDITT  —  LEOALITT 

■or  Object— Bjcstraint  or  Tbade. 

A  contract  of  the  seller  of  a  business  not  to 
engage  In  the  same  business  in  the  same  locality 
"for  not  less  than  two  years,"  is  not  inralid  as 
an  illegal  restraint  of  trade  without  limitation 
as  to  time ;  it  being  clear  that  the  seller  agreed 
not  to  engage  in  business  for  a  period  of  only 
two  years  from  the  date  of  the  contract 

[Ed.  Note. — For  other  cases,  see  Contracts, 
Cent  Dig.  {§  554-560;    Dec.  Dig.  <8=»U7.] 

2.  CONTBAOTS    €=3l47— CONSTBUCTION— INTKN- 

iioir  or  Pabties. 

The  intention  of  the  parties,  as  expressed 
or  reasonably  implied  in  a  written  contract, 
must  prevail. 

[Ed.  Note.— For  other  cases,  see  CJontracts, 
Cent  Dig.  gf  730,  743 ;  Dec.  Dig.  «=»147.1 

3.  Injuwctiok  «=s»61— Bbkach  of  Contract 
— Nkw  Subject — Conbidebation. 

A  husband  purchased  a  meat  tnarket  with 
funds  acquired  prior  to  his  marriage.  After 
marriage,  the  proceeds  of  the  business  were  used 
to  support  his  family.  He  sold  the  market  agree- 
ing not  to  engage  m  the  same  business  in  the 
same  locality  within  two  years.  Within  that 
period  he  purchased  and  opened  another  market 
with  his  separate  funds  and  gave  it  to  his  wife. 
The  purchaser  of  the  first  market  sued  to  enjoin 
both  husband  and  Wife  from  operating  the  new 
market.  Beld,  that  support  of  the  family  from 
the  proceeds  of  the  first  market  was  sufficient 
consideration  for  an  agreement  binding  on  the 
community  not  to  engage  in  the  business,  so  that 
injunction  might  run  against  the  husband,  the 
wife,  and  the  community. 

[Ed.  Note. — For  other  cases,  see  Injunction, 
Cent  Dig.  {§  120-123;    Dec  Dig.  <S^1.] 

4.  Pleading  «:»72  —  CJontbaots  —  Breach — 
Prater  for  Relief— E}quitablb  Belief. 

In  spite  of  Rem.  &  Bal.  Code,  i  258,  subd. 
3,  providing  that  if  the  recovery  of  money  or 
damages  be  demanded,  the  amount  thereof  shall 
be  stated,  where  the  complaint  alleged  all  facts 
from  which  damages  flowed,  alleged  that  the 
'  ultimate  damages  for  breach  of  contract  not  to 
engage  in  business  for  a  period  could  not  be  as- 
certained, and  prayed  for  an  ascertainment  of 
accrued  damages,  for  injunction  and  for  general 
equitable  relief,  and  the  defendant  failed  to  de- 
mur or  move  for  more  specific  statement,  the 
complaint  was  not  bad,  but  the  court  could 
award  such  relief  as  was  consistent  with  the 
pleadings  and  the  evidence. 

[Ed.  Note. — For  other  cases,  see  Pleading, 
Cent.  Dig.  U  143,  144 ;  Dec.  Dig.  «=372 ;  Dam- 
ages, Cent  Dig.  {  422.] 

5.  Damages  €=9189— Breach  or  Contract- 
Evidence. 

Evidence  held' to  show  that  the  purchaser  of 
a  meat  market  suffered  damages  at  least  equal 
to  those  awarded  in  his  action  for  breach  of  the 
contract  of  the  seller  not  to  engage  in  the  same 
business  in  the  same  locality  within  two  years. 

[Ed.  Note. — For  other  cases,  see  Damages, 
Cent  Dig.  If  288,  612;   Dec.  Dig.  «=>189.] 

6.  Dailaqbs  9=>23— Breach  or  Contract  — 
Measusb  of  Damaobs. 

Lost  profits  when  reasonably  ascertainable 
are  recoverable  as  damages  for  breach  of  con- 
tract if  they  were  reasonably  within  the  contem- 
plation of  tlie  parties  as  the  probable  result  of 
its  breach  when  the  contract  was  made,  so  that 
where  the  purchaser  of  a  business  paid  an  in- 
creased price  for  the  seller's  agreement  not  to 
engage  in  the  same  business  in  the  same  locality 
within  two  years,  on  breach  by  the  seller  the 


buyer   could   recover  the  lost   profit   resulting 
therefrom. 

[Ed.  Note.— For  other  caaes,  see  Damagei^ 
Cent  Dig.  SI  68,  62;    Dec.  Dig.  «=>23.] 

7.  Damages  «=9l76— Breach  or  Contract- 
Damages— Evidence — ^Admissibilttt. 

Where  the  seller  of  a  meat  business,  under 
agreement  not  to  engage  in  the  same  business  in 
the  same  locality  for  two  years,  broke  bis  con- 
tract, the  buyer  could  show  in  his  action  for 
damages  that  his  gross  recapts  before  the  breach 
were  in  excess  of  such  receipts  for  the  eorre- 
spending  months  after  the  breach,  and  that  the 
seller  on  opening  bis  new  market  took  in  certain 
sums  each  day,  and  that  the  average  profit  was 
a  given  per  cent  of  the  gross  receipts ;  that  be- 
ing the  best  evidence  on  the  question  of  damages. 
[Ed.  Note.— For  other  cases,  see  Damages, 
Gent  Dig.  Si  461,  468,  471.  483;  Dec.  Dig.  «» 
176.] 

8.  Husband  and  Wife  4s>215— Breach  or 
Contract— Judgment  Against  Wife. 

A  husband  purchased  a  meat  market  with 
funds  acquired  prior  to  his  marriage.  After 
marriage  the  proceeds  of  the  business  were  used 
to  support  his  family.  He  sold  the  market 
agreeing  not  to  engage  in  the  same  bnsiiiess  in 
the  same  locality  within  two  years.  Within  that 
period  be  purchased  and  opened  another  jnarket 
with  his  separate  funds  and  gave  it  to  his  wife. 
The  purchaser  of  the  first  maricet  sued  for  dam- 
ages for  the  breach.  Held,  that  no  judgment 
for  damages  could  run  against  the  wife,  since 
she  was  not  a  party  to  the  contract  of  sale. 

[Ed.  Note. — For  other  cases,  see  Husband  and 
Wife,  Cent   Dig.  SS  451-466;    Dec.   Dig.  «=» 

Department  L  Appeal  from  Superior 
Ck>urt,  Spokane  County ;  Bruce  Blake,  Judge. 

Action  by  H.  F.  Lontzenhlser  against  Hugh 
Peck  and  another.  Decree  enjoining  defend- 
ants from  engaging  in  business  in  violation 
of  tbelr  contract,  and  awarding  damages  to 
plaintiff,  and  defendants  appeal.  Remanded, 
with  directions  to  modify  the  decree. 

Carl  W.  Swanson,  of  Spokane,  for  appel- 
lants. Donald  F.  E3zer,  of  Spokane,  for  re- 
spondent. 

ELLIS,  J.  Action  to  enjoin  the  violation 
of  a  covenant  not  to  engage  in  a  certain  busi- 
ness for  a  limited  time  In  a  limited  locality, 
and  for  damages.  It  Is  conceded  that  prior 
to  July  1,  1913,  both  the  plalntUt  and  the  de- 
fendant Hugh  Peck  were  engaged  in  the  re- 
tall  meat  business  on  Monroe  street  at  Nos. 
02717  and  02721,  respectively,  in  the  dty  of 
Spokane ;  that  on  that  date  Hugh  Peck  sold 
his  stock,  tools,  and  fixtures  to  the  plalntifr, 
and  executed  a  bill  of  sale  thereof  containlns 
a  covenant  as  follows : 

"Party  of  the  first  part  hereto  hereby  agre<s 
not  to  engage  in  the  retail  meat  busines!!  as 
owner,  manager  or  clerk  within  one  mile  of  Nev 
York  Market  at  02721  Monroe  street,  Spokane. 
Spokane  county,  Washington,  for  not  less  than 
two  years." 

It  is  conceded  that  the  defendant  Hugh 
Peck  prior  to  the  sale  had  been  supporting 
his  family  from  the  business  so  sold.  The  de- 
fendant Katherine  Peck  avers  in  her  answer 
that  about  January  1, 1914, 'her  husband  con- 
veyed to  her  by  bill  of  sale  certain  fixtures. 
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tools,  and  Implements  for  numlng  a  meat 
market  at  02721  Monroe  street ;  that  the  con- 
veyance to  her  was  a  gift  from  her  husband, 
the  defendant  Hugh  Peck;  that  the  property 
was  thereafter  her  -separate  property,  and 
that  since  that  time  she  has  been  conducting, 
either  personally  or  through  a  renter,  a  retail 
meat  market  at  that  place.  The  defendant 
husband  testified  that  he  purdiased  the  fix- 
tures and  equipped  the  new  market  with  his 
separate  funds  and  gave  It  to  his  wlfa  The 
evidence  further  shows  that  he  purchased  the 
market  sold  to  the  plaintiff  with  funds  ac- 
quired prior  to  his  marriage. 

The  court  made  findings  of  fact  and  con- 
clusions of  law  In  favor  of  the  plaintiff,  and 
thereon  entered  a  .decree  enjoining  the  de- 
fendants and  each  of  them  from  engaging  in 
the  retail  meat  business  within  one  mUe  of 
02721  Monroe  street  In  Spokane  for  a  period 
of  two  years  from  July  1, 1913,  and  awarding 
the  plaintiff  Judgment  against  the  defendants 
and  each  of  them  for  the  sum  of  $350  and 
costs.    The  defendants  have  appealed. 

[1,  2]  The  appellants'  first  claim  Is  that  the 
covenant  was  invalid  in  that  It  was  without 
limitation  as  to  when  the  two  years  should 
begin  Or  cease.  Construing  the  contract  as  a 
whole,  the  covenant  Is  not  even  ambiguous. 
No  one  reading  the  contract  could  have  a 
doubt  as  to  what  was  meant  It  shows  an 
Intention  by  clear  implication  not  to  engage 
In  the  specified  business  within  the  specified 
limits  within  the  period  of  at  least  two  years 
from  the  date  of  the  contract  The  intention 
of  the  parties  as  expressed  or  reasonably  im- 
plied in  a  written  contract  must  prevail. 

[3]  Tlie  appellants  next  complain  that  both 
the  injunction  and  the  judgment,  If  any, 
should  have  been  against  the  defendant  hus- 
band alone  because  the  sale  in  connection 
with  which  the  covenant  was  made  was  a 
sale  of'  his  separate  property.  Though  the 
property  sold  was  the  property  of  the  hus- 
band, it  is  conceded  that  it  was  being  used  in 
support  of  the  community.  This  fact  furnish- 
ed a  sufficient  consideration  for  an  undertak- 
ing binding  upon  the  community  not  to  enter 
Into  the  same  business  at  least  upon  the  same 
capital  for  a  limited  time  In  the  same  locali- 
ty. Stating  it  in  another  way,  the  husband 
could  not  avoid  the  covenant,  even  conceding 
It  his  separate  covenant,  by  turning  his  prop- 
erty over  to  his  wife  as  a  gift  and  setting 
her  up  in  the  same  business  at  the  same 
place.  To  permit  him  to  do  so  would  be  to 
sanction  the  use  of  his  own  property  In  fraud 
of  the  respondent's  rights  and  in  palpable 
evasion  of  his  own  covenant.  Looking 
through  technicalities  to  essentials  that  is 
the  ultimate  end  of  appellants'  position.  It 
Is  unsound.  The  court  committed  no  error  on 
the  admitted  facts  in  running  the  Injunction 
against  the  appellant  Hugh  Peck  and  the 
community.  It  is  equally  clear  that  under 
the  evidence  there  is  no  error  in  enjoining  the 
wife  also.  She  was  aiding  the  husband  in 
violating   bis   covenant     A   different   case 


would  be  presented  If  there  had  been  any  evi- 
dence that  she  invested  in  the  the  new  ven- 
ture money  from  any  other  source  than  the 
alleged  gift  from  her  husband.  On  such  a 
case  we  express  no  opinion. 

14]  It  is  asserted  that  the  complaint  was 
insufficient  to  sustain  any  Judgment  for  dam- 
ages in  that  it  contained  no  allegation  of  any 
specific  amount  of  damages  suffered  as  re- 
quired by  Rem.  ft  BaL  Code,  |  258,  subd.  8, 
the  last  clause  of  which  reads : 

"If  the  recovery  of  money  or  damages  be  de- 
manded, the  amount  thereof  shall  be  stated." 

The  claim  is  untenable.  In  the  complaint 
It  is  alleged  In  substance  that  the  ultimate 
damages  cannot  be  estimated,  and  the  prayer 
is  for  an  injunction,  and  that  the  damages 
already  suffered  be  ascertained  and  allowed 
and  for  such  other  reli^  as  may  be  consistent 
with  equity  and  good  conscience.  All  the 
facts  from  which  the  damages  flowed  were 
pleaded.  The  appellants  were  advised  of  the 
exact  nature  of  the  recovery  sought  No  de- 
murrer was  Interposed  nor  any  motion  to 
make  the  complaint  more  spedflc.  On  tardy 
objection  every  intendment  will  be  indulged 
in  favor  of  the  pleading.  Substantial  Justice 
is  the  criterion  imposed  by  statute.  Bern. 
&  Bal.  Code,  ii  285,  307. 

This  Is  specially  true  where,  as  here,  the 
action  is  one  of  equitable  cognizance.  In  such 
a  case  under  a  prayer  for  general  relief  the 
court  is  Justified  in  granting  any  relief  con- 
sistent with  the  equities  of  the  case  sustained 
by  the  facts  alleged  and  proved.  Yarwood 
V.  Johnson,  29  Wash.  643,  70  Fac.  123.  This 
even  though  the  prayer  for  special  relitf 
be  defective.  MacKay  r.  Smith,  27  Wash. 
442,  67  Pac.  882 ;  Dormiteer  v.  German  Sav- 
ings &  Loan  Society,  23  Wash.  132,  62  Pac. 
662. 

[5]  It  Is  stoutly  urged  that  na  damages 
were  proven.  It  was  shown  by  a  con^iari- 
son  of  respondent's  sales  for  the  months  of 
August,  September,  October,  and  November 
in  the  year  1913,  with  his  sales  for  the  same 
mctaths  for  the  year  1914,  that  the  former 
exceeded  the  latter  in  the  sum  of  $2,409.40. 
Respond«it  testified  that  about  the  same 
ratio  of  loss  prevailed  during  the  other 
months  of  the  year  1914  after  appellants  re- 
opened their  market  There  is  also  evidence 
that  the  appellants  were  taking  in  from  $20 
to  $25  a  day  after  they  reopened  their  mar- 
ket This  would  more  than  equal  the  falling 
off  of  respondent's  trade  at  the  same  time. 
This  coincidence  in  a  suburban  district  such 
as  this,  where  the  public  to  which  the  mar- 
kets catered  was  necessarily  limited,  had  a 
strong  tendency  to  show  that  the  one  was  the 
result  of  the  other.  There  was  evidence  that 
the  profits  of  retail  meat  markets  generally 
amount  to  from  20  to  26  per  cent  of  the  gross 
sales.  No  evidence  was  offered  to  the  con- 
trary. The  loss  of  profits  so  computed  even 
In  the  four  months  mentioned  would  much 
exceed  the  amount  at  damages  awarded  by 


Digitized  by 


Google 


816 


154  PACIFIC  BBPORTEB 


(Wasb. 


the  court  Bat  it  was  also  shown  that  there 
was  a  general  decline  in  the  retail  meat 
business  in  Spokane  during  the  year  1914. 
The  court  evidently,  and  we  think  properly, 
took  this  into  consideration.'  Considered  as  a 
Whole  the  evidence  fairly  and  with  as  much 
certainty  as  can  usually  he  attained  estab- 
lished a  loss  of  profits  due  to  the  appellant's 
violation  of  the  covenant  In  an  amount  at 
least  equal  to  the  damages  awarded. 

[1, 7]  It  is  now  generally  held  that  lost 
proflts  when  reasonably  ascertainable  are 
recoverable  as  damages  for  breach  of  contract 
whenever  from  the  nature  of  the  case  they 
were  reasonably  within  contemplation  of  the 
parties  as  the  probable  result  of  its  breach 
when  the  contract  was  made.  An  established 
business  Is  not  a  commodity  with  a  fixed 
market  value.  It  Is  an  Investment  for  the 
purpose  of  producing  profits.  Both  the  ven- 
dor of  such  a  business  who  covenants  not 
to  enter  into  competition  for  a  given  time 
and  in  a  given  locality  and  the  vendee  who, 
as  the  evidence  here  shows,  pays  more  for 
the  business  because  of  the  covenant,  must 
certainly  contemplate  at  the  time,  that  a 
breach  of  the  covenant  will  result  in  damage 
by  causing  a  loss  of  profits.  The  evidence 
adduced  was  the  best  evidence  of  the  dam- 
ages of  which  the  case  in  Its  nature  was  sus- 
ceptible. Such  evidence  Is  always  admissi- 
ble. For  a  decision  in  a  case  closely  anal- 
ogous so  holding,  see  Wittenberg  v.  Molly- 
neauz,  80  Neb.  583,  83  N.  W.  842.  In  Hitch- 
cock v.  Anthony,  83  Fed.  779,  28  G  G  A.  80, 
another  cognate  case.  Judge  Lurton,  In  a 
well-considered  opinion  touching  evidence  of 
the  same  character  as  that  here  assailed, 
aald: 

"The  evidence  offered  was  relevant  and  compe- 
tent It  related  directly  to  the  buBiness  con- 
ducted by  Anthony  both  before  and  after  the 
contract  and  before  and  after  its  breach,  and 
did  not  touch  any  mere  collateral  business  or  an- 
ticipated collateral  profit.  The  admission  of 
evidence  as  to  the  past  profits  of  that  business 
as  bearing  upon  future  profits  prevented  was 
not  error.  It  was  a  most  important  circum- 
stance, which  any  business  man  would  look  to  as 
a  factor  in  any  estimate  of  the  future  value 
of  a  business ;  and  no  reason  occurs  why  a  jury 
may  not  equtdly  as  well  look  to  that  element  in 
considering  whether  there  were  any  profits  pre- 
vented by  competition." 

As  said  by  the  Supreme  Court  of  New 
Hampshire  in  Salinger  r.  Salinger,  69  N.  H. 
689,  46  Aa  668: 

"During  the  term  of  the  contract,  each  day  of 
the  defendant's  competition  constituted  a  con- 
tinuing wrong  done  to  the  plaintifh.  Their 
rights  were  constantly  violated,  and  in  such  a 
way  that  the  ensuing  loss  of  profits  must  have 
been  contemplated  by  the  parties.  The  plaintiffs 
are  to  be  compensated  for  all  such  damages,  if 
tiiey  are  capable  of  computation.  Kurd  v. 
Dunsmore,  63  N.  H.  171,  173,  and  cases  cited; 
Crawford  v.  Parsons,  63  N.  H.  438,  444.  That 
it  cannot  be  demonstrated  to  a  mathematical 
certainty  what  profits  have  or  have  not  come 
from  a  certain  source  of  business,  is  no  objection 
to  their  recovery." 


[S]  Finally  it  is  claimed  that  no  personal 
judgment  should  have  been  entered  as  against 
the  defendant  Katheiine  Peck  binding  her 
separate  estate.  This  contention  must  be 
sustained.  She  was  not  a  par^  to  the  con- 
tract Though  the  circumstances  were  such 
as  to  warrant  an  injunction  against  both 
members  of  the  community  personally  and  as 
a  community  and  to  warrant  a  judgment  for 
damages  against  the  defendant  husband  and 
the  community,'  there  was  no  evidence  war- 
ranting a  judgment  against  the  wife. 

The  cause  is  remanded,  with  direction  to 
modify  the  judgment  in  accordance  with 
this  opinion.  Appellant  Katherine  Peck  may 
recover  her  costs  in  this  court 

MORBIS,  O.  J.,  and  MOUNT,  FUIjLBB- 
TON,  and  CHADWICK,  JJ.,  concur. 


(»  Wash.  38S) 
RITCHIE  T.  TRTTMBULL  et  aL    (Na  12739.) 

(Supreme  Court  of  Washington.     Jan.  28, 
1916.) 

1.  QunniTs  Tnxii  «=930— Pabtixs— TaiTBm 
OF  ExFBESs  Trust. 

Where  a  raUroad  company  purchased  pub- 
lic lands  and  before  payment  assigned  its  inter- 
est to  plaintiff's  predecessor  in  interest  as  trus- 
tee, it  was  immaterial  whether  the  beneficiaries 
of  the  trust  named  in  the  action  to  quiet  title 
were  the  beneficiaries  for  whose  benefit  the  oric- 
inal  assignment  from  the  railway  company  was 
made,  as  shown  by  a  letter  to  the  commissioner 
of  lands,  since  the  trustee  of  an  express  trust 
may  sue  in  his  own  name,  and  it  is  of  no  impor- 
tance who  the  beneficiary  was  so  long  as  it  was 
not  the  railroad  company  whose  interest  was 
sold  under  the  sheriff's  levy. 

[Ed.  Note.— For  other  cases,  see  Quieting  Ti- 
tle, Cent  Dig.  U  64-66;   Dee.  IMg.  <S=»30.] 

2.  COTTBTB  «=>201— PkOBATB  CoUBTS— EXECU- 
TION OF  Deeds— JuBisDionoH. 

It  is  within  the  power  of  the  probate  court 
to  determine  all  matters  necessary  to  ithe  dne 
administration  of  an  estate,  so  that  it  may  au- 
thorize the  administratrix  to  convey  property 
held  in  trust  for  the  benefit  of  others  to  a  trus- 
tee to  be  BUbetitnted  for  the  deceased. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent 
Dig.  §S  86,  87 ;   Dec.  Dig.  «s>201.] 

3.  Public  Liaitos  «=9l86r-Tn>Ei.Ani>8  —  Aa- 

aiQNMENT    BT    PUBOEASEB— EVIDENCE. 

Where  a  railroad  purchased  tidelands  aa 
installments,  and  thereafter  became  insolreat 
and  assigned  its  interest  to  one  of  its  officers  as 
trustee  for  other  oflScers,  evidence  A«U  not  to 
show  an  interest  in  the  railroad  in  the  lands  at 
the  time  of  a  sheriff's  execution  sale  of  its  prop- 
erty thereafter  made,  snflScient  to  entitle  de 
fendants  in  an  action  to  quiet  title,  who  claimed 
title  under  the  sheriff's  sale,  to  a  judgment 

[Ed.  Note.— For  other  cases,  see  Public  Lands, 
Cent  Dig.  |  698;   Dec.  Dig.  «=>185.] 

Chadwick,  J.,  dissenting. 

Department  1.  Appeal  from  Superior 
Court,  Clallam  County ;  J.  M.  Ralsttni,  Judge. 

Action  by  WUllam  B.  Ritchie,  trustee, 
against  Victoria  L.  Trumbull  and  others. 
From  a  decree  quieting  title  to  lands  In  the 
plaintiff,    defendants   appeal.     Afllrmed. 
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BalUnger  ft  Hutson,  of  Seattle,  and  Thom- 
as F.  Trumbull,  of  Port  Angeles,  for  appel- 
lants. William  B.  Bltcble,  of  Port  Angeles, 
and  Fletcher  ft  Evans  and  Bobert  B.  Walkin- 
Bbaw,  all  of  Tacoma,  for  re^tondent 

MOUNT,  J.  This  action  was  brought  to 
quiet  title  to  certain  tideland  lots  in  front  of 
the  dty  of  Port  Angeles,  in  Clallam  county. 
The  plaintiff  sues  as  trustee,  alleging  that  he 
Is  the  trustee  for  F.  H.  CarUsle,  Flora  E. 
Craig,  Charles  B.  Smith,  W.  F.  Delabar^e, 
F.  B.  Carlisle,  and  Rachel  Newman;  that  as 
such  trustee  the  record  titile  of  the  real  es- 
tate described  is  vested  In  him;  that  he 
owns  and  holds  the  same  in  trust  for  the 
above-named  persons;  that  the  lands  are 
tldelands ;  that  the  plaintiff  and  his  grantors 
have  paid  the  taxes  and  assessments  against 
the  same  since  the  year  1900.  The  plaintiff 
also  alleges  that  the  defendants  claim  some 
Interest  in  the  lands,  but  that  the  same  is 
Wrongful  and  not  of  right  The  defendants, 
for  answer  to  the  complaint,  admit  the  char- 
acter and  description  of  the  lands,  and  deny 
all  the  other  allegations  of  the  complaint,  and 
as  an  aifiSrmatire  defense  allege:  That  in 
December,  1912,  the  property  was  sold  under 
a  Judgment  obtained  by  John  Trumbull 
against  the  Port  Angeles  ft  EUistem  Railroad 
Company,  and  that  the  defendants  purchased 
the  lands  under  that  Judgment,  and  claim 
title  thereunder.  The  reply  admits  the  alleg- 
ed death  of  John  Trumbull,  who  obtained  the 
judgment,  but  denies  all  the  other  allega- 
tions of  the  affirmative  answer.  Upon  these 
Issues  the  case  was  tried  to  the  court  without 
a  Jury.  Findings  were  made  in  favor  of  the 
plaintiff.  A  decree  was  entered,  quieting  the 
title  in  the  plaintiff.  The  defendants  have 
appealed. 

The  principal  facts  in  the  case  are  not  in 
dispute.  They  are  record  facts.  It  is  admit- 
ted that  the  Port  Angeles  ft  Eastern  Railroad 
Company,  through  its  treasurer,  Arthur  Shute, 
on  September  1,  1899,  entered  into  several 
contracts  with  the  state  of  Washington  to 
purchase  the  lands  described  in  the  com- 
plaint, and  other  lands.  These  contracts 
provided  for  annual  payments  extending  over 
a  i>eriod  of  eight  years.  The  amount  due 
upon  the  contracts  each  year  was  "^SOO,  and 
interest  The  railroad  company  made  the 
first  payment  upon  the  contracts.  Thereaft- 
er, and  two  days  before  the  next  payment 
became  dne,  when  the  state  could  forfeit  the 
contracts  If  the  payment  was  not  made,  the 
contracts,  16  ot  them,  were  assigned  by  the 
railroad  company  to  David  W.  Craig,  as  trus- 
tee. The  consideration  named  In  the  assign- 
ment was  $1.  Thes^  assignments  were  ac- 
knowledged before  John  Trumbull,  since  de- 
ceased, who  was  then  a  notary  public. 
When  these  assignments  were  submitted  to 
the  commissioner,  of  public  lands  of  the  state, 
he  refused  to  approve  them  unless  the  par- 
ties for  whom  the  land  was  held  were  nam- 
ed. Thereupon  Mr.  Craig,  the  trustee,  to 
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whom  the  assignments  had  been  made,  wrote 
a  letter  to  the  commissioner  of  lands  of  the 
state,  saying: 

"A  party  comprising  the  following  gentlemen 
have  purchased  the  interest  in  these  Lands  held 
by  the  P.  A.  ft  a  R.  R.,  and  with  thehr  holdings 
intend  forming  8  terminal  company  in  the  fu- 
ture:! Arthur  Newman,  F.  H.  C^irlisW,  C. 
Vey  Holman,  Fred  A.  Cooke.  Lemael  Pope,  and 
David  W.  Craig.  They  have  appointed  me  as 
their  trustee." 

Thereupon  the  commissioner  of  public 
lands  approved  the  assignments.  Thereafter 
David  W.  Craig  caused  to  be  paid  each  year 
the  taxes.  Interest  and  principal  due  upon 
the  contracts  until  the  same  were  fully  paid. 
The  money  to  make  these  payments  was 
furnished  by  Mr.  Craig  and  his  associates. 
Thereafter  on  May  9,  1907,  the  state  execut- 
ed deeds  to  David  W.  Craig,  trustee,  for  the 
real  estate  covered  by  the  contracts.  In 
the  year  1906  the  railroad  company,  then 
being  Insolvent  and  probably  insolvent  at" 
the  time  the  assignments  of  the  contracts 
above  stated  were  made,  executed  quitclaim 
deeds  to  Mr.  Trumbull  for  all  the  lands  it 
then  owned  which  were  held  in  trust  by  one 
James  Stuart.  It  also  made  a  bill  of  sale 
of  all  Its  office  furniture  and  fixtures  to  Mr. 
Trumbull.  Mr.  Trumbull  was  then  attorney 
for  the  railroad  company.  After  the  trustee 
above  named  had  acquired  title  from  the 
state,  sales  of  some  of  the  lands  were  made 
to  other  parties,  and  deeds  were  executed  by 
the  trustee.  In  February,  1912,  Mr.  Craig 
died,  bis  estate  was  probated,  and  Flora  E. 
Craig,  his  wife,  was  appointed  as  adminis- 
tratrix thereof.  In  that  estate  she  presented 
a  petition  to  the  superior  court  stating,  in 
sobstance,  that  the  property  now  in  suit  was 
held  by  David  W.  Craig,  in  trust  for  the  per- 
sons named  in  the  complaint  in  this  case 
as  beneflciaries ;  -that  Mr.  Craig  had  no  in- 
terest therein.  She  asked  for  the  appoint- 
ment of  the  plaintiff  as  trustee  to  hold  the 
property  instead  of  the  deceased.  At  the 
same  time  powers  of  attorney  from  persons 
claiming  to  be  cestuis  que  trust  were  filed, 
authorizing  the  appointment  of  the  plaintiff, 
William  B.  Ritchie,  to  act  as  trustee.  Tbere- 
uiton  the  superior  court  made  an  order,  di- 
recting the  administratrix  to  execute  a  deed 
of  the  property  to  the  plaintiff  as  trustee. 
A  deed  was  subsequently  executed.  There- 
after on  December  12,  1912,  John  Trumbull 
took  a  default  Judgment  against  the  Port 
Angeles  &  Eastern  Railroad  Company  In  the 
sum  of  $19,918.25,  and  costs.  An  execution 
was  issued  upon  that  Judgment,  and  levied 
upon  the  tldelands  now  in  dispute.  They 
were  sold  at  sheriff's  sale,  and  bid  In  by  the 
defendants,  heirs  of  John  Tnuubuil.  On 
the  24th  day  of  February,  1914,  a  sheriff's 
deed  was  issued  to  the  defendants. 

[1]  These  facts  are  all  admitted  in  the 
case.  It  is  plain,  we  think,  that  the  legal 
title  to  this  property  rests  in  the  plaintiff. 
His  title  is  deducible  of  record  from  the  state 
of  Washington.    It  is  argued  by  the  appel- 
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lants  that  the  beneflclarlea  of  the  trust  are 
not  the  same  as  the  beneficiaries  mentioned 
In  the  letter  from  Mr.  Craig  to  the  commis- 
sioner of  public  lands,  and  that  therefore  it 
was  error  for  the  trial  court  to  receive  in 
evidence  the  contracts  made  by  the  state  for 
the  sale  of  the  lands  with  the  assignments 
thereon.  There  is  no  merit  In  this  conten- 
tion, because  it  was  not  necessary  for  the 
cestuis  que  trust  to  be  made  parties  to  the 
action.  The  statute  provides,  and  this  court 
has  held,  that  the  trustee  of  an  express  trust 
may  maintain  an  action  in  his  own  name. 
Carr  v.  Cohn,  44  Wash.  588,  87  Pac.  926.  It 
is  of  no  importance  to  the  appellants  who 
the  beneficiaries  of  the  trust  are,  so  long  as 
the  beneficiary  is  not  the  railroad  company, 
through  whom  they  necessarily  must  claim. 

[2]  The  appellants  also  argue  that  the  court 
erred  in  receiving  In  evidence  tfie  probate  rec- 
ord, wherein  the  court  ordered  Mrs.  Craig, 
the  wife  of  the  deceased  trustee  and  the  ad- 
ministratrix' of  his  estate,  to  execute  a  deed 
to  the  respondent  In  this  action.  If  we  un- 
derstand the  contention,  it  is  that  the  probate 
court  had  no  Jurisdiction  to  authorize  the 
administratrix  to  make  such  a  deed.  This 
court  has  held  that  the  probate  court  has 
power  to  determine  all  matters  necessary  to 
the  due  administration  of  an  estate;  and 
it  certainly  has  authority  to  authorize  the 
administratrix  to  convey  property  held  in 
trust  In  Re  Martin's  Estate,  82  Wash.  226, 
144  Pac.  42,  after  referring  to  the  case  of 
State  ex  rel.  Keasal  v.  Superior  Court,  76 
Wash.  291,  136  Pac.  147  and  other  cases,  we 
said: 

"Under  the  rule  of  these  cases,  It  is  clear  that 
a  superior  court  in  a  probate  proceeding  can  ex- 
ercise all  of  the  powers  of  a  court  of  general 
jurisdiction.  It  has  power  in  such  a  proceeding 
to  determine  every  matter  necessary  to  the  due 
administration  of  an  estate,  and  it  is  its  duty  to 
do  BO  when  such  matters  are  properly  presented 
for  its  consideration." 

We  are  satisfied,  therefore,  that  the  su- 
perior court  had  Jurisdiction  to  authorize  the 
making  of  the  deed,  and  that  the  deed  from 
the  administratrix  to  the  respondent  convey- 
ed whatever  interest  the  deceased  as  trustee 
had.  The  respondent,  as  his  successor,  there- 
fore stands  in  the  same  position  as  the  orig- 
inal trustee.  It  is  plain,  therefore,  that  the 
plaintiff  in  this  case  holds  the  legal  title 
from  the  state  of  Washington  to  himself,  sub- 
ject to  the  trust 

(3]  Before  the  appellants  in  this  case  can 
prevail.  It  is  necessary  for  them  to  show  that 
the  Port  Angeles  &  Eastern  Railroad  Com- 
pany had  some  Interest  in  the  property  at 
the  time  of  the  sale  under  the  Judgment  of 
John  Trumbull  against  that  company.  The 
appellants  attempt  to  show  this  by  arguing 
that  the  original  trustees  were  officers  of  the 
railroad  company ;  that  there  was  no  consid- 
eration paid  for  the  assignment  from  the 
railroad  company  to  David  W.  Craig.    It  is 


true  that  the  original  trustees  were  officers 
of  the  railroad  company.  It  Is  probaMy  true 
that  the  railroad  company  at  that  time  was 
Insolvent  But  we  think  the  record  fiiirly 
shows  that  at  the  time  of  the  assignment  the 
second  installment  of  the  purchase  price  for 
the  lands  due  the  state  would  be  due  within 
two  days,  and  the  railroad  company  had  no 
money  with  which  to  continue  the  contracts. 
And  the  evidence  fairly  shows,  also,  that 
at  that  time  the  railroad  company  entered 
into  a  contract  with  these  officers,  to  the 
^ect  that  these  officers  would  make  pay- 
ments becoming  due,  that  the  railroad  com- 
pany would  repurchase  the  property  by  pay- 
ing the  amount  which  those  officers  had  ad- 
vanced, and  that  if  repurchase  was  not  made 
within  three  years,  then  the  rights  of  the 
railroad  company  would  be  forfeited.  There 
is  no  evidence  that  the  railroad  company 
retained  any  other  interest  in  these  con- 
tracts. Six  years  later  the  railroad  company 
conveyed  all  its  real  estate  and  personal 
property  to  John  Trumbull,  and  did  not  in- 
clude therein  any  of  the  lands  in  these  con- 
tracta  John  Trumbull  was  then  the  attor- 
ney for  the  railroad  company.  He,  as  a 
notary  public,  had  taken  the  acknowledg- 
ments of  the  assignments  of  the  contracts 
by  the  railroad  company  for  the  lands  in 
dispute,  and  we  have  no  doubt  knew  all  the 
circumstances  of  that  transfer.  There  is 
no  claim  made  that  the  railroad  company, 
or  any  one  tor  It  repurchased  the  lands,  or 
offered  to  do  so. 

We  are  satisfied  from  a  review  of  all  the 
facts  in  the  case  that  the  railroad  company 
had  no  title  to  or  Interest  in  the  lands  in 
dispute  at  the  time  the  Judgment  of  Mr. 
Trumbull  was  levied  upon  these  lands.  If 
the  railroad  company  had  no  interest  then 
of  course  a  sale  under  that  Judgment  would 
convey  no  interest  to  the  purchaser.  We  are 
satisfied  that  the  respondent  holds  both  the 
legal  and  equitable  title,  and  that  the  trial 
court  arrived  at  a  correct  conclusion. 

The  Judgment  is  therefore  affirmed. 

MORRIS,  C.  J.,  and  FULLERTON  and  EL- 
LIS, J  J.,  concur. 

« 

CHADWICK,  J.  (dissenting.)  The  equita- 
ble title  to  the  land  was  in  the  railroad  com- 
pany and  passed  under  the  execution  sale  to 
appellants.  The  railroad  company  could 
have  asserted  its  right  at  any  time.  The 
deed  to  respondent  and  the  powers  of  at- 
torney gave  him  no  interest,  for  the  parties 
had  no  personal  Interest  to  convey  or  pro- 
tect. Craig  was  trustee  for  the  railroad  copi- 
pany,  not  for  the  other  parties.  They  were 
all  trustees  In  equity,  for  the  railroad  com- 
pany, and  not  cestuis  que  trustent  aa  is  held 
by  the  majority. 

For  these  reasons,  I  dissent 
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WOODY  V.  WAGNER  «t  aL    (No.  1292S.) 
(Supreme  Court  of  Washington.    Jan.  28,  1916.) 

1.  Chops  «=>5— Gbowino  Cbops  —  Convet- 
ARCK  or  Lard. 

Growing  crops  so  far  partake  of  the  nature 
of  realty  that  they  pass  by  a  sale  or  convey- 
once  of  the  land  as  aif  appurtenance  thereto; 
the  same  being  true  when  a  mortgage  npon 
the  land  is  foreclosed  or  when  a  leasdiold  in- 
terest is  forfeited. 

[Ed.  Note.— For  other  cases,  see  OropB,  Cent 
Dig.  {§  2,  3;   Dec.  Dig.  <S=»5.] 

2.  Chattki,  AIonTOAQES  €=>138  —  Gbowino 
Crops— Priokities. 

A  farm  lease  declared  that  the  land  was 
being  offered  for  sale,  and  that,  if  the  purchaser 
demanded  immediate  possession,  the  lease  might 
be  declared  void  by  the  lessor  upon  giving  no- 
tice of  sale  and  paying  the  lessee  a  reasonable 
price  for  all  labor  expended  and  the  value  of 
any  growing  crops,  l^e  lessee,  having  planted 
wheat,  mortgaged  the  growing  crop  with  other 
personalty.  Thereafter  the  lessor  sold  the  land, 
and  the  i>urcbaser  recovered  possession;  the 
lessee  receiving  payment  for  his  work  and  for 
the  value  of  the  growing  wheat.  Held,  that 
the  title  to  the  growing  wheat  passed,  under 
the  terms  of  the  lease,  which  was  superior  to 
the  mortgage,  to  the  pnrcbaser,  who  harvested 
it,  so  that  neither  the  purchaser  nor  the  lessor 
were  liable  for  a  deficiency  judgment;  the  other 
personalty  mortgaged  not  being  sufficient  to 
satisfy  the  mortgage. 

[Ed.  Note.— For  other  cases,  see  Chattel  Mort- 
gages, Cent.  Dig.  {{  22S-236;  Dec.  Dig.  «=» 
13a] 

Department  2.  Appeal  from  Superior 
Court,  Adams  County;  Edward  C.  Mills, 
Judge. 

Action  by  W.  S.  Woody  against  Julius 
Conner  and.  others.  From  the  judgment, 
defendants  Wagner  and  Neufelt  appeal.  Re- 
versed. 

Geo.  E.  Iiovell,  of  Rltzvllle,  for  appellants. 
Adams  &  Naef,  of  Rltssvllle,  for  respondent. 

PARKER,  J.  The  plaintUT,  W.  S.  Woody, 
commenced  this  action  in  the  superior  court 
for  Adams  county  seeking  foreclosure  of  a 
chattel  mortgage  given  to  him  by  Julius 
Conner  upon  certain  live  stock,  farming  Im- 
plements, and  two-thirds  of  a  crop  of  wheat 
seeded  in  the  fall  of  1913  upon  land  occu- 
pied by  him  under  a  lease  from  the  defendant 
E.  E.  Wagner,  the  owner  thereof,  which  land 
was  thereafter  conveyed  to  the  defendant 
A.  A.  Neufelt.  The  case  being  tried  and 
submitted  upon  the  merits,  on  Noveml}er  24, 
1914,  the  superior  court  rendered  a  person- 
al judgment  against  the  defendant  Conner 
for  the  full  amount  of  the  debt  secured  by 
the  mortgage,  decreed  foreclosure  and  sale 
of  all  the  mortgaged  property,  excepting  the 
crop  of  wb<>at,  and  rendered  a  personal  de- 
ficiency judgement  against  the  defendant  Wag- 
ner, evidently  because  of  the  appropriation 
of  the  crop  upon  its  maturity  by  him  and 
Neufelt,  his  grantee.  From  this  disposition 
of  the  cause  the  defendants  Wagner  and 
Nenfelt  have  appealed  to  this  court,  claiming 
that  the  wheat  was  lawfully  appropriated 


by  them  without  any  obligation  to  account 
therefor  to  any  one. 

The  cause  comes  to  us  upon  conceded  facts 
which  may  be  summarized  as  follows:  Ap- 
pellant Wagner,  being  the  owner  of  the  land 
upon  which  the  wheat  was  seeded  and  grown, 
leased  the  same  to  Conner  for  the  term  of 
six  years'  commencing  January  1,  1913.  By. 
the  terms  of  the  lease  Conner  was  to  pay  Wag- 
ner as  rent  for  the  Idnd  one-third  of  the 
crops  to  be  grown  thereon.  The  lease  con- 
tained, among  other  provisions,  the  follow- 
ing: 

"It  being  understood  that  this  land  is  being 
offered  for  sale,  it  is  agreed  that,  if  the  sale 
of  the  land  is  made,  and  the  purchaser  demand- 
ing immediate  possession,  this  lease  may  be  de- 
clared void  and  of  no  eflFect  by  said  lessor  giv- 
ing notice  of  such  sale,  and  paying  said  lessee  a 
reasonable  price  (not  exceeding  $2.00  per  acrel 
for  all  labor  expended  in  preparing  any  ground 
not  in  crops,  and  on  further  payment  of  the 
value  of  any  crops  which  may  be  growing  or  im- 
matured." 

Conner  went  Into  possession  of  the  land. 
He  seeded  it  to  wheat  In  the  fall  of  1913  for 
the  crop  of  1914.  On  October  14,  1913,  Wag- 
ner, having  sold  and  conveyed  the  land  to 
Neufelt,  caused  to  be  served  upon  Conner 
two  notices  as  follows: 

"Tou  are  hereby  notified  that  I  have  sold  all 
of  [describing  the  land]  to  A.  A.  Neufelt,  and 
under  the  terms  of  the  lease  you  will  be  required 
to  give  possession  of  the  said  premises  to  tbo 
said  A.  A.  Neufelt  within  ten  days  from  Hie  re- 
ceipt of  this  notice.  AU  sums  due  you  will  be 
indorsed  on  the  notes  which  you  gave  me  and 
which  I  now  hold. 

"Dated  this  14th  day  of  October,  1913. 

"B.  B.  Wagner." 

"You  are  hereby  notified,  that  I  have  pur- 
chased the  [describing  the  land],  and  under  the 
terms  of  purchase  I  hereby  demand  immediate 
possession  of  the  above-described  lands. 

"Dated  this  14th  day  of  October,  1913. 

"A  A  Neufelt" 

On  October  24,  1913,  Conner,  being  indebt- 
ed to  Woody  in  the  sum  of  ?1,629,  executed 
and  delivered  to  Woody  a  chattel  mortgage 
upon  certain  live  stock,  farming  implements, 
and  two-thirds  of  the  crop  of  wheat  which 
be  .had  seeded  upon  the  land  shortly  prior 
thereto.  This  chattel  mortgage  was  duly 
filed  for  record,  and  Wagner  had  actual 
knowledge  thereof  prior  to  November  1, 
1913.  On  October  25,  1913,  Wagner  and  Con- 
ner  being  unable  to  agree  upon  the  amount 
due  Conner  under  the  terms  of  the  lease 
above  quoted,  because  of  the  sale  of  the 
land  to  Neufelt  and  the  termination  of  the 
lease,  Wagner  and  Neufelt  commenced  an 
action  in  the  superior  court  for  Adams  coun- 
ty for  possession  of  the  land  and  to  have 
determined  the  amount  due  to  Conner,  for 
which  he  should  be  credited  upon  the  in- 
debtedness due  from  him  to  Wagner  because 
of  the  termination  of  the  lease.  That  case 
was  tried,  and  in  April,  1914,  judgment  ren- 
dered therein  by  the  superior  court  deter- 
mining the  amount  Conner  was  entitled  to 
because  of  the  sale  of  the  land  to  Neufelt 
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and  the  termination  of  the  lease.  Thereupon, 
In  compliance  with  the  Judgment  so  rendered, 
Wagner  delivered  to  Conner  certain  notes 
evidencing  Indebtedness  due  from  Conner, 
and  also  paid  Conner  the  additional  sum  of 
965.75,  thereby  folly  complying  with  the 
terms  of  the  jndgment  and  fully  paying  all 
soma  due  Conner  because  of  the  sale  of  the 
land  and  the  termination  of  the  lease.  Nen- 
felt  has  been  in  possession  of  the  land  at  all 
times  since  the  rendering  and  satisfaction 
of  that  judgment  In  the  summer  and  fail 
of  1914,  Neufelt  harvested,  hauled  to  mar- 
ket, and  sold  the  whole  of  the  crop  of  wheat 
which  had  been  seeded  by  Conner  in  the  fall 
of  1913  while  in  possession  of  the  land  tin- 
der the  lease. 

[1,  J]  We  are  unable  to  see  any  sound  legal 
grounds  upon  which  the  personal  Judgment 
rendered  by  the  court  against  Wagner  can 
be  rested.  When  he  sold  and  conveyed  the 
land  to  Neufelt,  gave  Conner  notice  thereof, 
demanded  possession  of  the  land,  and  paid 
to  Conner  all  sums  due  to  Conner  because  of 
the  cancellation  of  the  leAse,  he  became  en- 
titled to  the  land  and  all  growing  unsevered 
crops  thereon.  All  of  this  occurred  long 
before  the  maturity  and  harvesting  of  the 
crop.  That  it  occurred  after  the  giving  of 
the  chattel  mortgage  upon  the  crop  by  Con- 
ner does  not  militate  against  the  title  to 
the  crop  acquired  by  Wagnex  and  Neufelt 
upon  the  sale  of  the  land  to  Neufelt  and  the 
termination  of  the  lease.  Manifestly  the 
mortgage  rights  of  Woody  were  subject  to 
the  terms  of  the  lease,  and  were  liable  to  be 
defeated  by  Its  termination  under  the  pro- 
visions thereof  above  quoted. 

The  passing  of  unsevered  crops  with  the 
title  to  land  upon  transfer  of  title  thereof 
Is  elementary  law.  It  is  so  when  the  trans- 
fer is  by  an  ordinary  deed  of  conveyance 
executed  by  one  having  perfect  title  to  the 
land.  The  rule  is  stated  in  the  text  of  12 
Cyc.  9T7,  as  follows: 

"According  to  the  great  weight  of  authority, 
crops  so  tar  partake  of  the  nature  of  realty  that 
in  the  abseace  of  reservation  or  exception  they 
pass  by  a  sale  or  conveyance  of  the  land  as  ai>- 
purtenant  thereto,  whether  unripe  or  matured, 
so  long  aa  there  has  not  been  a  severance,  actual 
or  constructive,  of  such  crops  from  the  land." 
8  Huling  Case  Law,  S58i 

It  is  so  when  the  title  passes  by  sale  under 
a  foreclosure  of  a  mortgage  upon  the  land, 
when  the  mortgagor  is  the  owner,  and  his  ti- 
tle to  the  crop  Is  not  Impaired  by  some  lease- 
hold or  contractual  interest  In  some  other 
person.  Jones  v.  Adams,  37  Or.  473,  59  Pac. 
811,  62  Pac.  16,  50  L.  R.  A.  388,  82  Am.  St 
Rep.  766;  Reily  v.  Carter,  75  Miss.  798,  23 
South.  435,  65  Am.  St  Rep.  621 ;  McMaster 
V.  Emerson,  109  Iowa,  284,  80  N.  W.  389;  8 
Ballard,  Real  Pcoperty,  {  101.  It  Is  so  when 
the  title  of  a  lessee  passes  back  to  the  lessor 
by  forfeiture  of  the  leasehold  interest  and  it 
has  been  held  that  the  voluntary  surrender 
of  the  leasehold  interest  to  the  lessor  carries 


title  to  unsevered  crops  even  as  against  a 
mortgagee  of  such  crop.  This  latter  holding, 
however,  has  no  aiq>llcatIon  here,  since  Con- 
ner's leasehold  Interest  In  the  land  and  the 
unsevered  crop  passed  ba(^  to  Wagner,  the 
lessor  and  owner  of  the  land,  by  termination 
of  the  lease  in  pursuance  of  Its  express  terms. 
24  Cyc.  1071;  Gregg  t.  Boyd,  6»  Hun,  588, 
23  N.  T.  Supp.  018;  Gammon  v.  Boll,  86 
Iowa,  754,  63  N.  W.  340. 

Counsel  for  Woody  seem  to  proceed  npon 
the  theory  that  Wagner  and  Neufelt  have  un- 
lawfully appropriated  the  crop  as  against 
Woody,  the  mortgagee  thereof.  We  have  wen 
that  Wagner  and  Neufelt  acquired  possession 
of  the  land  and  caused  termination  of  the 
lease  by  paying  to  Conner  all  he  waa  entitled 
to  under  the  terms  thereof,  long  before  the 
crop  was  matured  or  severed  from  the  striL 
Now,  Conner's  title  to  the  cnv  was  at  all 
times,  until  It  was  actually  serered  from 
the  soil,  subj<v?t  to  acqnisltloa  by  Wagner  and 
his  grantee  under  the  express  terms  of  the 
lease.  It  seems  quite  clear  to  ns  that  the 
giving  of  the  mortgage  by  Conner  to  Woody 
could  not  In  the  least  curtail  tUs  right  of 
Wagner  and  his  grantee,  nor  were  they  re- 
quired to  pay  any  attrition  to  the  rlj^ts  of 
Woody  as  mortgagee.  They  were  not  gar- 
nlsheed,  nor  did  they  hold  anything  tn  trust 
for  Woody  as  mortgagee.  What  they  did  was 
In  strict  compliance  with  the  terms  of  the 
lease  under  which  Conner  at  all  times  held 
the  land,  and  subject  to  wblcb  Woody  took 
his  mortgage  on  the  crop. 

The  Judgment  against  appellant  B.  E.  Wag- 
ner Is  reversed.  The  record  before  xa  does 
not  show  the  rendering  of  any  Judgment,  In 
terms,  agalisst  appellant  A.  A.  Neufdt,  bat. 
In  so  far  as  the  decree  and  Judgment  might 
be  construed  as  rendering  N^tafelt  liable  to 
any  extent  it  la  rereised. 

MORRIS,  C.  J.,  and  BAUSMAN.  MAIN, 
and  CHADWICK,  JJ.,  concur. 

Cn  WUb.  tm 

WHITE  ▼.  POWERS  et  aL 

(Supreme  Court  of  Washington.    Feb.  6,  1916.) 

1.  CoNsrrnjTioNAL  Law  €=309— Liens  «=> 
19— DcE  Pbocess  or  I1A.W— Dkfbitatioh  or 
Pbopbbty— Notice. 

Rem.  &  BaL  Code,  |  1157,  provides  that  a 
lien  on  chattels  for  labor  and  material  may  be 
enforced  against  the  owner  or  persons  interested 
by  notice  and  sale  in  the  same  manner  that  a 
chattel  mortgage  is  foreclosed,  or  b^  decree  of 
any  court  exercising  original  equity  jurisdiction. 
Section  1105  provides  the  form  of  notice  on  fore- 
closure of  a  chattel  mortgage.  Section  1106  pro- 
vides that  such  notice  shall  be  placed  in  the 
hands  of  the  sheriff  or  other  proper  officer  and 
personally  served  in  the  same  manner  as  provid- 
ed for  by  law  for  the  service  of  a  summons,  pr«- 
vided  that  if  the  mortgagor  cannot  be  found  in 
the  county  of  foreclosure,  the  general  publication 
directed  in  section  1107  shall  be  sufficient  Sec- 
tion 1107  provides  for  pablication  as  for  sale  on 
execution  after  notice  to  the  mortgagor.     Sec- 
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tion  226,  snbd.  12,  proTides  that  rammonB  shall 
be  serred  on  the  defendant  personally,  or  by 
leaving-  a  copy  thereof  at  the  house  of  his  usual 
abode  with  some  person  of  suitable  age  and  dis- 
cretion therein  resident.  Section  228  provides 
for  service  by  publication  when  the  defendant 
cannot  be  found  within  the  state,  and  the  court 
has  jurisdiction  of  the  subject  of  the  action. 
Held,  tliat  construing  all  the  provisions  togeth- 
er they  were  intended  to  provide  for  due  notice, 
so  that  although  the  owner  of  personal  property 
resided  within  the  state,  foreclosure  of  chattel 
mortgage  or  other  liens  could  be  lawfully  made 
by  a  mere  constructive  service  of  notice,  since 
the  statutes  do  not  violate  Const.  tJ.  S.  Amend. 
14,  and  Const  Wash.  art.  1,  f  3,  requiring  due 
process  of  law,  that  requirement  being  fulfilled 
by  proceeding  according  to  the  established  forms 
of  law  and  the  grant  of  a  right  to  proceed  in 
equity. 

[Ed.  Note. — For  other  cases,  see  Constitutional 
Law,  Cent  Dig.  H  029,  930;  Dea  Dig.  <S=> 
309;   liiens,  Deb.  Dig.  «=»19.] 

2.    CONSTITUTIORAI,  liAW    <S=>305— "Du»   PBO- 
OKSS  OF   IlAI^." 

A  general  law  administered  In  its  regular 
conrae,  according  to  the  form  of  procedure  suit- 
able to  the  nature  of  the  case,  conformably  to 
the  fundamental  rules  of  right,  affecting  all  per- 
sons alike,  is  due  process,  the  elements  of  which 
are  notice  and  opportunity  to  defend,  tbongh  due 
process  does  not  require  any  particular  forqi  of 
proceedings. 

[Ed.  Note.— For  other  cases,  see  Constitutional 
Law,  Cent  Dig.  Jii  925-927 ;  Dec.  Dig.  «=>305. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Due  Process  of  Law.] 

8.  CoifSTiTunoNAL  Law   4=9l06  —  Vkstbd 

RIQH13B. 

There  ia  no  vested  right  in  any  parttcnlar 
remedy  or  form  of  proceding. 

[E<d.  Note. — For  other  cases,  see  Constitutional 
Law,  Cent  Dig.  SS  186,  212,  238-245,  252-267, 
269;   Dec  Dig.  «=>106.] 

4.   CONSTITUTIORAI,    LAW    «S»309— LIEN8    4=9 

l9  —  Dux  Pbocxss  or  Law  —  Dkpbivatioit 

or  PbOFBBTT  —  FOBKCLOfTDSK  or  Chattbl 

LiBN— Notice— EviDKNCK. 

Plaintiff  filed  a  written  notice  of  lien  on  an 
automobile  directed  in  compliance  with  Rem. 
&  BaL  Code.  {  1106,  and  delivered  to  the  sheriff 
a  copy  of  the  chattel  lien  notice  and  demand- 
ed that  be  take  possession  of  the  automobile 
and  sell  it  to  satisfy  the  claim.  The  sheriff 
prepared  and  posted  in  three  public  places  in  the 
county  a  notice  reciting  the  lien,  the  name  of 
the  owner  of  the  automoMle,  the  default  in 
payment  and  giving  notice  of  sale.  The  sale 
was  thereafter  made  and  proper  return  entered. 
The  defendant  was  not  a  resident  of  the  county 
of  foreclosure,  but  resided  in  another  county  in 
the  same  state.  After  the  sheriff's  sale  he  con- 
veyed the  automobile  and  his  claims  and  de- 
mands for  damages  to  the  plaintiff,  who  is  now 
the  owner.  Held,  that  since  the  notice  given 
failed  to  comply  with  the  statutory  require- 
ments, the  sale  thereunder  was  in  violation  of 
Const.  T7.  S.  Amend.  14^  and  Const.  Wash,  art 
1,  {  3,  requiring  due  process  of  law,  and  was 
therefore  void. 

[Ed.  Note. — For  other  caaea,  see  Constitutional 
Law,  Cent  Dig.  H  929,  930;  Dec  Dig.  «=9 
S09 ;    Liens,  Dec.  Dig.  «=»19.] 

Department  2.  Appeal  from  Superior 
Court,  Lincoln  County;   Jos.  Sessions,  Judge. 

Action  by  H.  P.  Wbite  against  Ed.  Powers 
and  others,  copartners  under  the  firm  name 
of  Powers,  Etter  &  Colwell.  From  an  order 
sustaining  a  demurrer  to  the  complaint  and 


dismissing  tbe  action  on  plalnttfTa  failure  to 
plead  further,  plalntlfr  appeals.  Berersed 
and  remanded,  with  Inatmctlons. 

Hlbscbman  ic  Dill,  of  Spokane,  for  appel- 
lant. 

HOLCOMB,  J.  On  October  14.  1913,  one 
W.  G.  Nelms  was  the  owner  of  a  certain 
Avery  trucic  automobile,  with  the  serial  num- 
ber 953,  motor  number  8681,  and  on  that  day 
one  E.  A.  Johnson  performed  labor  and 
skill  and  furnished  material  in  repairing  It, 
amounting  to  $13.50. 

On  December  22,  1913,  Johnson,  through 
tiis  agent,  filed  a  written  notice  of  Uen  upon 
the  automobile  truck)'  describing  it,  in  the  of- 
fice of  the  county  auditor  of  Lincoln  county. 
Wash.,  the  filing  and  form  of  notice  of  lien 
complying  with  the  provisions  of  section 
1155,  Bern.  &  BaL  Oode. 

On  December  29,  1913,  Johnson,  through 
his  attorney,  delivered  to  the  sheriff  of  Lin- 
coln county  a  copy  of  the  chattel  lien  notice, 
and  demanded  that  the  sherlll  take  posses- 
sion of  the  automobile  and  sell  it  for  the 
satisfaction  of  the  Hen  claim.  The  sheriff 
accordingly  on  that  date  took  into  his  pos- 
session the  automobile,  and  prepared  and 
posted  in  three  public  places  In  the  county 
a  notice  reciting  the  claim  of  lien,  the  name  of 
the  owner  of  the  automobile,  and  the  default 
in  payment,  and  giving  notice  of  sale  of  the 
automobile  more  than  10  days  thereafter  on 
January  9,  1914,  at  a  specified  place,  at  10 
o'clock  a.  m.  The  notice  was  signed  by  the 
attorney  for  the  lien  claimant  as  well  as  by 
the  sheriff.  On  January  9,  1914,  sale  was 
made  pursuant  to  the  notice  for  the  sum  of 
$38.85  to  the  lien  claimant,  to  satisfy  his 
claim  and  costs,  in  all  aggregating  the  amount 
for  which  the  property  was  bid  in,  and  of  all 
of  which  the  sheriff  made  return  to  the  coun- 
ty auditor  on  the  same  day. 

On  July  9,  1914,  appellant  filed  his  com- 
plaint against  respondents,  alleging  the 'fore- 
going facts,  and  further  alleging  that  at  all 
the  times  mentioned  NeUns  was  a  resident 
of  Spokane  county.  Wash.,  and  was  not 
at  any  of  the  times  mentioned  present  in 
Lincoln  county;  that  no  notice  of  any  kind 
was  given  to  Nelms,  except  the  posted  notice 
of  sale;  that  defendants  obtained  possession 
of  the  automobile  by  reason  of  some  trans- 
action with  Johnson,  and  that  in  so  doing 
they  and  Johnson  ignored  the  rights  of. 
Nelms  and  of  appellant,  and  respondents 
claim  to  have  the  title  to  the  automobile  by 
reason  thereof  and  of  the  lien  and  foreclo- 
sure proceedings  of  Johnson,  and  not  other- 
wise; that  all  of  the  proceedings  to  estab^ 
lish  and  foreclose  the  chattel  lien  were  had 
under  and  by  virtue  of  statutes  relating 
thereto  (specifically  mentioned),  but  that  the 
statutes  relied  upon  are  unconstitutional  and 
void  under  the  Constitution  of  Washington 
and  the  Fourteenth  Amendment  to  the  Con- 
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stitutlon  of  the  Cnlted  States,  and  attempted 
to  depilTe  Nelms  of  his  property  without  due 
process  of  law;  that  Nelms  duly  conreyed 
all  his  right,  title,  and  Interest  in  the  prop- 
erty to  appellant  by  bill  of  sale,  and  his 
claims  and  demands  for  damages  by  an  in- 
strument in  writing  on  May  7,  1914;  that 
appellant  is  now  the  owner  thereof;  that  the 
automobile  was,  at  the  time  of  sale  referred 
to  and  now  Is,  of  the  value  of  $1,500,  and 
that  Nelms,  prior  to  May  7,  1914,  had  been 
Injured  and  damaged  by  the  detention  there- 
of by  respondents  in  the  sum  of  $1,000.  For 
the  recovery  of  the  automobile  or  the  value 
thereof,  and  $1,000  damages  for  its  deten- 
tion, Judgment  was  demanded.  Defendants 
demurred  upon  all  the  statutory  grounds. 
The  demurrer  was  sustained  and  the  action 
dismissed  upon  appellant  refusing  to  further 
plead. 

[1-3]  1.  The  statute  providing  for  a  chattel 
lien 'in  such  cases  as  this  provides  (Rem.  & 
Bal.  Code,  S  1157)  that  the  lien  may  be  fore- 
closed by  the  same  two  optional  methods  of 
procedure  provided  for  the  foreclosure  of 
chattel  mortgages.  Sections  1105,  1106,  and 
1107,  Rem.  &  Bal.  Code,  provide  that  chattel 
mortgages  may  be  foreclosed  by  placing  in 
the  hands  of  the  sherifF  of  the  county  a  no- 
tice containing  a  full  description  of  the  mort- 
gaged property  with  a  statement  -of  the 
amount  due,  signed  by 'the  mortgagee  or  his 
attorney ;  that  the  notice  shall  be  personally 
served  in  the  same  manner  as  is  provided 
by  law  for  the  service  of  a  summons;  that 
if  the  mortgagor  cannot  be  found  in  the  coun- 
ty where  the  mortgage  is  foreclosed,  notice 
must  be  published  in  the  same  manner  and 
for  the  same  length  of  time  as  required  in 
cases  of  the  sale  of  like  property  on  execu- 
tion; that  is,  by  posting  written  or  printed 
copies  of  the  notice  of  sale  in  three  public 
places  in  the  county  for  a  period  of  not  less 
than  10  days  prior  to  the  date  of  sale;  that 
such  notice  shall  be  sufficient  authority  for 
the  officer  to  take  the  mortgaged  property 
into  his  immediate  possession.  These  provi- 
sions of  the  statute  were  compiled  with,  ex- 
cept that  the  sheriff  made  no  certificate  ei- 
ther of  service  of  the  notice  of  sale  upon 
Nelms,  or  that  he  could  not  then  be  found 
in  the  county.  The  sheriff's  proceeding  was 
therefore  prima  facie  defective.  Appellant 
alleges  that  Nelms  was  not,  at  any  of  the 
times  recited  In  the  proceedings,  present  in 
Lincoln  county,  thus  affirmatively  showing 
that  the  prerequisite  of  "not  found  in  the 
county"  then  existed,  and  a  constructive  basis 
of  notice  by  publication  in  the  manner  pro- 
vided by  the  foreclosure  statute  might  have 
been  certlfled  by  the  sheriff. 

The  statute  relating  to  foreclosure  of  chat- 
tel mortgages  upon  which  this  proceeding 
was  based  provides  that  thie  notice  shall  be 
personally  served  In  the  same  manner  as  pro- 
vided by  law.  for  the  service  of  a  summons. 
The  law  providing  the  manner  of  serving  a 
summons  (Rem.  &  BaL  Code.  {  226,  subd.  12) 


provides  that  the  summons  shall  be  served 
by  delivering  a  copy  thereof  to  the  defendant 
personally,  or  by  leaving  a  copy  of  the  sum- 
mons at  the  house  of  his  usual  abode  with 
some  person  of  suitable  age  and  discretion 
then  resident  therein.  Section  228,  Rem.  k 
Bal.  Code,  provides  that,  when  the  defend- 
ant cannot  be  found  within  the  state  (of 
which  the  return  of  the  sheriff  of  the  coon^ 
in  which  the  action  is  brought  that  the  de- 
fendant cannot  be  found  in  the  county  is 
prima  facie  evidence),  and  upon  the  filing  of 
an  affidavit  of  the  plaintiff,  his  agent,  or  at- 
torney, stating  that  he  believes  that  the  de- 
fendant is  not  a  resident  of  the  state  or  can- 
not be  found  therein,  and  that  he  has  de- 
posited a  copy  of  the  summons  and  complaint 
in  the  post  office  directed  to  the  defendant  at 
his  place  of  residence,  unless  he  has  stated 
in  his  affidavit  that  such  residence  Is  not 
known  to  the  affiant,  and  stating  among  oth- 
er things  that  the  defendant  is  not  a  resident 
of  the  state,  but  has  property  therein,  and 
the  court  has  Jurisdiction  of  the  subject  of 
the  action,  the  service  may  be  made  by  pub- 
lication of  the  summons.  It  is  provided,  how- 
ever, in  section  1106,  relating  to  service  of 
notice  of  a  sale  under  a  chattel  mortgage, 
that  if  the  mortgagor  cannot  be  found  in  tiie 
county  where  the  mortgage  is  being  fore- 
closed, it  shall  not  be  necessary  to  advertise 
the  notice  or  affidavit  in  a  newspaper,  "but 
the  general  publication  directed  in  the  next 
section  shall  be  sufficient  service  upon  all  the 
parties  interested."  The  "next  section"  is 
section  1107,  Rem.  ft  BaL  Code,  which  pro- 
vides that,  after  notice  has  been  served  up- 
on the  mortgagor,  it  must  be  published  in  Che 
same  manner  and  for  the  same  length  of 
time  as  required  in  cases  of  the  sale  of  like 
property  on  execution. 

2.  Reading  and  construing  these  provisions 
of  the  various  statutes  together,  it  is  plain 
that  the  legislative  enactments  Intended  to 
provide  for  due  notice,  and  therefore  due 
process  of  law.  Appellant  contends  that  a 
statutory  enactment  which  allows  foreclosnre 
of  a  lien  against  a  resident  of  the  state  with- 
out personal  notice  violates  the  constitution- 
al provisions.  Section  3,  art.  1,  Const.  Wash.; 
amendment  14,  Const  U.  S.  There  are  some 
authorities  -which  support  this  view  and  hold 
that,  where  the  owner  of  personal  property 
resides  within  the  state,  foreclosure  of  a 
chattel  mortgage  or  other  lien  upon  the  same 
can  only  be  lawfully  made  by  giving  the  own- 
er reasonable  notice  aside  from  the  mere  sei- 
zure of  the  property,  and  constructive  service 
is  insufficient  to  confer  Jurisdiction.  Bat 
that  has  never  been  universally  followed. 
Due  process  of  law  means  according  to  es- 
tablished forms  of  law,  and  the  requirement 
is  satisfied  by  the  grant  of  a  right  to  pro- 
ceed In  equity.  Slsson  v.  Supervisors,  128 
Iowa,  442,  104  N.  W.  454,  70  L.  R.  A.  440.  In 
this  state  it  has  never  been  questioned  that 
the  proceeding  to  foreclose  a  chattel  mort- 
gage by  notice  of  sale  and  by  audi  coustruc- 
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tlye  service  of  notice  as  the  statute  provides, 
if  snbBtantlaUy  followed,  is  valid.  It  was 
stated  In  State  v.  Allen,  2  McCord  (S.  C.)  65: 
"I  think  therefore  that  any  legal  process  which 
was  originally  founded  in  necessity,  has  been 
consecrated  by  time,  and  approved  and  acqui- 
esced in  by  universal  consent,  must  be  an  ex- 
ception to  the  right  of  trial  by  jury,  and  is  em- 
braced in  the  alternative,  'the  law  of  the  land.'  " 

To  the  same  effect  are  In  re  Hackett,  53 
Vt.  354,  and  Weimer  ▼.  Banbury,  30  mcb. 
201. 

It  will  be  observed  that  both  the  statutes 
relating  to  foreclosure  of  liens  upon  chattels 
and  relating  to  foreclosure  of  chattel  mort- 
gages provide  that  the -debtor,  or  any  person 
Interested,  may  remove  a  cause  to  the  su- 
perior court  and  contest  the  right  to  fore- 
close as  well  as  the  amount  claimed  to  be 
due.  This  proceeding  recognizes  the  univer- 
sal principle  adopted  In  the  law  of  the  land 
that: 

"Dae  process  of  law  means  an  orderly  pro- 
ceeding adapted'  to  the  nature  of  the  case  in 
which  the  citizen  has  an  opportunity  to  be 
heard ;  and  where  such  opportunity  is  granted 
by  the  law  a  citizen  cannot  complain  of  the  pro- 
cedure to  which  he  is  required  to  conform." 
State  ex  rel.  Barber  Asphalt  Paving  Go.  v. 
District  Court,  90  Minn.  457,  97  N.  W.  132. 

There  Is  no  vested  right  In  any  particular 
remedy  or  form  of  proceeding.  A  general 
law  administered  In  Its  regular  course  ac- 
cording to  the  form  of-  procedure  suitable 
and  proper  to  the  nature  of  the  case,  con- 
formably to  the  fundamental  rules  of  right 
and  aCTecting  all  persons  alike,  is  due  process. 
People  V.  Apfelbaum,  251  HI.  IS,  95  N.  E. 
995. 

The  essential  elements  of  due  process  of 
law  are  notice  and  opportunity  to  defend, 
but  due  process  does  not  require  that  any 
particular  form  of  proceedings  be  observed, 
but  only  that  the  same  shall  be  regular  pro- 
ceedings in  which  notice  is  given  of  the  claim 
asserted  and  an  opportunity  afforded  to  de- 
fend against  it  Smith  v.  Medical  Examin- 
ers, 140  Iowa,  66,  117  N.  W.  1116;  Public 
Clearing  House  v.  Coyne,  194  U,  S.  497,  24 
Sup.  Ct  789,  48  L,  Ed.  1092. 

In  this  state  it  was  held  that  a  statute 
giving  servants,  clerks,  laborers,  etc.,  the 
right  to  claim  from  the  proceeds  of  execu- 
tion or  attachment  sale  of  the  property  of 
their  employers  any  amount  not  exceeding 
$100  due  them  for  services  rendered  within 
60  days  next  preceding  the  levy  of  the  writ, 
and  providing  for  the  litigation  of  such 
claims  if  disputed,  is  not  open  to  the  objec- 
tion that  it  deprives  one  of  his  property 
without  due  process  of  law.  Gleason  v.  Ta- 
coma  Hotel  Co.,  16  Wash.  412,  47  Pac.  894. 

[4]  It  has  also  been  held  that.  In  proceed- 
ings In  rem,  constructive  service  by  publica- 
tion Is  sufRcient  to  give  validity  to  a  Judg- 
ment purely  in  rem,  and  constitutes  due 
process  of  law.  Wilson  v.  Beyers,  6  Wash. 
303,  32  Pac.  00,  34  Am.  St  Eep.  858.    The 


case' of  Anderson  r.  Great  Northern  Ry.  CO., 
25  Idaho,  433,  138  Pac.  127,  cited  by  appel- 
lant, is  In  consonance  with  our  views.  In 
that  case  It  was  said: 

"No  process  is  'due  process'  which  does  not 
give  notice,  either  actual  or  constructive;  and 
no  'taking  of  property'  for  debt  is  lawful,  unless 
the  debt  has  been  created  with  the  knowledge 
and  consent  of  the  debtor.  This  knowledge  and 
consent  may  be  constructive  so  far  as  it  is  neces- 
sary to  create^  a  charge  against  property,  but 
the  statute  which  furnishes  the  constructire  no- 
tice must  provide  process  by  which  the  claims 
may  be  measured  and  established,  so  the  prop- 
erty owner  may  have  a  ready  and  certain  method 
of  knowing  or  ascertaining  his  liability.  No 
such  method  is  furnished  by  the  statute  under 
discussion." 

We  think  the  case  states  the  law  correctly, 
but  It  does  not  apply  to  our  statutes  for 
foreclosing  chattel  mortgages  or  chattel  liens. 
Our  statutes  provide  for  due  process  in  that 
they  provide  for  notice  and  for  an  oppor- 
tunity to  be  heard  in  court  to  measure  the 
claims  and  rights  of  the  patties. 

[S]  3.  In  Robertson  v.  Mine  A  Smelter 
Supply  Co.,  15  N.  M.  606,  110  Pac  1037,  the 
opinion  reads  as  follows: 

"It  appears  that  a  suit  was  brought  to  fore- 
close a  materialman's  lien  upon  a  mining  claim 
and  decree  of  foreclosure  was  awarded,  'rhe  ap- 
pellants, owners  of  the  property,  were  not  served 
with  process  of  any  kind.  Upon  a  notice  of  a 
proposed  sale  under  the  decree  of  foreclosure  ap- 

g earing  in  the  local  newspaper,  the  appellants 
rought  an  action  to  enjoin  the  sale.  The  court 
below  refused  the  injunction  and  dismissed  the 
complaint  from  which  judgment  appellants  ap- 
peal. The  foreclosure  proceeding  plainly  violat- 
ed the  'due  process  of  law'  clause  of  the  Four- 
teenth Amendment  of  the  Constitution  of  the 
IJnited  States.  The  essential  elements  of  due 
process  of  law,  as  applied  to  matters  of  this 
kind,  are  notice  and  opportunity  to  be  heard. 
Simon  v.  Craft,  182  U.  S.  427,  436  [21  Sup.  Ct 
836,  45  L.  Ed.  1165].  The  judgment  of  fore- 
closure was  therefore  absolutely  void  as  against 
appellants,  the  owners  of  the  .property." 

That  case  is  applicable  to  the  case  before 
us,  for  the  reason  that  In  the  case  before 
us  the  owner  of  the  property  and  lien  debtor 
was  not  served  with  process  ot  any  kind, 
but  attempt  was  made  to  proceed  upon  pure- 
ly constra(!tlve  notice  without  any  certificate 
and  showing  of  necessity  therefor;  the  lien 
debtor  befng  at  the  time  a  resident  of  the 
state  and  not  even  a  prima  fade  showing 
being  made  to  the  contrary.  The  proceed- 
ings in  this  case,  therefore,  plainly  violated 
the  due  process  of  law  clauses  of  the  state 
and  federal  Constitutions,  although  in  our 
opinion  the  statutes  sufficiently  comply  with 
those  constitutional  requirements.  The  stat- 
utes themselves  were  not  compiled  with. 
The  sale  was  therefore  void. 

The  Judgment  is  reversed,  and  the  cause 
remanded,  with  instructions  to  reinstate  the 
cause  and  overrule  the  demurrer. 

MORRIS.  C.  3.,  and  PARKER,  BAUS- 
MAN,  and  MAIN,  JJ.,  concur. 
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HABGRAVE  et  nx.  ▼.  CITY  OP  COLFAX. 
(Na  13142.) 

(Supreme  Court  of  'WVsbington.    Feb.  2,  1916.) 

1.  ACCOBD    AND    SaTISKACTION    «=»25— SUFFI- 
CIENCY OF  PucADiNG— Statute— "AccoBD." 

In  view  of  Rem.  &  Bal.  Code,  t  258, 
abolishing  common-law  distinctionB  as  to  the 
form  of  actions  or  pleadings,  and  providing  that 
a  complaint  shall  consist  of  a  plain  and  concise 
statement  of  facts  constituting  the  cause  of  ac- 
tion and  a  demand  for  the  relief  claimed,  and 
section  264,  providing  that  the  answer  shall  con- 
tain a  general  or  specific  denial  of  each  material 
allegation  of  the  complaint  controverted  by  de- 
fendant, and  a  statement  of  any  new  matter 
constituting  a  defense  or  counterclaim,  in  ordi- 
nary, concise  language,  without  repetition,  an 
affirmative  answer  by  a  city  in  an  abutting 
owner's  action  for  damasea  from  the  regrading 
of  a  street  that  the  building  of  a  retaining  wall 
by  the  city  made  everything  satisfactory  to  the 
plaintiffs,  in  the  absence  of  a  motion  to  make 
more  definite  or  a  demurrer  thereto,  was  good 
•8  a  plea  of  accord  and  satisfaction ;  an  "ac- 
cord" being  a  satisfaction  agreed  upon  by  the 
parties  injuring  and  the  parties  injured. 

[Ed,  Note. — For  other  cases,  see  Accord  and 
Satisfaction,  Cent  Dig.  H  151,  15»-160;  Dec. 
Dig.  €=32S. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Accord.] 

2.  AccoBD  AND  Satisfaction  4=327  —  Evi- 
DKNCB— Question  fob  Jubt. 

Evidence  in  such  action  held  to  make  it  a 
question  for  the  jury  as  to  whether  the  agree- 
ment to  build  or  the  building  of  such  wall  was 
accepted  in  satisfaction. 

[Ed.  Note.— For  other  cases,  see  Accord  and 
Satisfaction,  Cent.  Dig.  JJ  81,  50,  83,  97,  110, 
135, 150 ;  Dec.  Dig.  <8=»27.] 

3.  Husband  and  Wife  «=»27(V-Aob«eijbnt 

AS   TO    ReOBADX    of   StBEET — SinTLEMENT  Of 

Damages- SuFFiciENCT  of  Evidence. 
Evidence  in  an  action  by  a  husband  and 
wife,  owners  of  abutting  property,  for  damages 
from  the  regrading  of  a  street,  held,  in  view  of 
Rem.  &  Bal.  Code,  §  5918,  declaring  that  the 
husband  shall  have  the  management  of  the  com- 
munity realty,  sufficient  to  sustain  a  finding 
that  an  agreement  to  accept  the  city's  construc- 
tion of  a  wall  Qs  a  protection  to  their  property 
was  made  for  and  with  l>bth  the  husband  and  wife. 

[Ed.  Note. — For  other  cases,  see  Husband  and 
Wife,  Cent.  Dig.  §§  968-971,  97S-«84,  988;  Dec. 
Dig.  <8=a270.] 

4.  ACCOBD  and  SATISFACrnOR  «S»20— BUBDEIT 

OF  Pboof. 

In  such  action  the  burden  was  upon  the 
city  to  support  its  affirmative  plea  of  an  ac- 
cord  and   satisfaction. 

[Bid.  Note. — For  other  cases,  see  Accord  and 
Satisfaction,  Cent.  Dig.  g§  162-165;  Dec.  Dig. 
«s»26.] 

6.  Tbial  «=»2S0— Requested  Instbuctions— 

Given  Instructions. 

In  such  action  the  refusal  of  a  requested 
instruction  in  effect  the  same  as  an  instruction 
given  upon  the  Issue  was  not  error. 

[Ed.  Note. — For  other  cases,  see  Trial,  Cent 
Dig.  i§  651-659;   Dec.  Dig.  <S=>260.] 

Department  2.  Appeal  from  Superior 
Court,  WhitDian  County;  B«  h.  McCroskey, 
Judge. 

Action  by  B.  6.  Hargrave  and  wife  against 
the  City  of  Colfax.  Judgment  for  defendant, 
and  plaintiffs  appeaL    AfBrmecL 


Nelll  &  Burgnnder,  of  Colfax,  tor  ap^- 
lants.  Chas.  F.  Voorbees,  of  OolCax,  for  if 
qiioDdent 

HOLCOMB,  J.  Appellants'  action  agaln^ 
respondent  was  to  recover  damages  by  va; 
of  diminished  market  value  resulting  Iran 
the  regrade  of  streets  on  whicb  tlielr  teat- 
munity  property  abnta  The  streets  beb; 
improved  were  Main  and  James  streets,  alut- 
tlng  on  appellants'  property  on  two  sides. 
The  original  grade  on  both  streets  was  es- 
tablished by  ordinance  in  1891,  and  ti* 
streets  were  afterwards  physically  graded  k 
the  established  grade.  Appellants'  properr 
was  thereafter  Improved  and  adjnsted  witb 
reference  to  the  grade,  and,  among  other  im- 
provements, a  stone  wall  waa  built  aiuoLl 
the  property  on  Main  and  James  streets. 
Appellant  B.  G.  Hargrave  signed  the  peti- 
tion to  the  city  council  to  regrade  and  iiE- 
prove  Main  and  James  streets  adjacent  to 
the  property  of  appellants.  In  April,  191:; 
respondent  commenced  to  improve  tbe  stre«$ 
by  regrading  and  paving.  The  regrade  cct 
each  street  at  the  domer  of  appellants'  prc?- 
erty  about  six  feet  below  the  old  establishAl 
grada  When  the  graders  began  to  gnii 
James  street,  they  commenced  to  cut  at  a? 
base  of  appellants'  retaining  ^all  withcx 
leaving  a  shoulder.  Appellants  called  tbe 
attention  of  the  street  committee  of  the  dtr 
council  to  the  fact  that,  If  tbe  grade  na 
made  In  that  way,  the  retaining  wall  ei 
James  street  would  fall  and  appellants'  pmi' 
erty  slide  onto  the  street  Tbe  street  eoD- 
mittee  of  tbe  council  went  to  the  propen;. 
and,  in  company  with  B.  G.  Hargrave,  vicv- 
ed  the  premises,  and  decided  to  bnlld  a  cvi- 
crete  wall  along  James  street  about  four 
feet  out  from  the  property  line,  and  fill  in 
behind  it  so  as  to  hold  the  old  retaining  waL 
in  place  and  prevent  It  from  -fniHng,  xbJ 
wall  was  afterwards  built  by  the  dty  at  it3 
expense.  In  its  answer  respondent  alle;«« 
that,  by  reason  of  B.  G.  Hargrave  baris; 
signed  tbe  petition  asking  for  the  street  in- 
provemeuts  referred  to,  and  the  ttnA  tbit 
during  all  the  time  tbe  Improvement  was  be- 
ing made  appellants  resided  on  the  property 
and  made  no  demand  for  damages  prior  to 
the  bringing  of  the  suit,  they  are  estopped  to 
claim  any  damages  whatsoever  by  reason  of 
the  matters  of  which  they  complain  in  thi^l; 
complaint  It  was  also  affirmatively  allegt^'  { 
by  respondent,  in  substance,  tliat  the  bail<i- 
ing  of  the  concrete  wall  herembef ore  referred 
to  by  the  respondent,  at  its  exiiense,  wooll 
make  everything  perfectly  satisfactory  to  ap- 
pellants ;  and  it  was  further  alleged  that  Ln 
all  tbe  matters  and  at  all  the  times  referre^i 
to  by  respondent  B.  G.  Hargrave  acted  tvt 
himself  and  for  and  on  behalf  of  his  vil< 
and  coplalntltr,  Frances  P.  Hargrave.  M^ 
pellants  unsuccessfully  moved  to  strike  froa 
the  affirmative  answer  the  allegations  thst 
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Xt.    G.  Hargrave  acted  for  himseif  and  for 
und  on  behalf  of  his  wife  and  copIalntUT, 
tLhat  he  signed  a  petition  for  the  Improve- 
znent  of  the  street,  that  be  at  all  times  knew 
during  the  making  of  the  Improvement  of 
tlie  plans  therefor,  and  never  at  any  time 
inade  any  objections,  and  that  be  expressed 
bimself  satisfied  with  a  proposed  10  per  cent 
erade  of  the  streets  adjacent  to  their  prop- 
erty.    Upon,  the  denial  of  these  motions  ap- 
pellants replied,  denying  certain  allegations, 
and  admitting  the  allegation  of  respondent's 
answer  that  there  was  an  understanding  and 
agreement  between  the  parties  that  respond- . 
ent  would  bnlld  at  Its  own  expense  the  con- 
crete wall  referred  to  and  In  the  manner 
mentioned,  but  denied  that  It  was  then  un- 
derstood and  agreed  that  everything  would 
be  perfectly  satisfactory  to  them.    They  fur- 
ther affirmatively  alleged  that  there  was  no 
agreement  and   understanding  between  ap- 
pellants, or  either  of  them,  and  respondent, 
tbat  the  erection  of  the  wall  would  compen- 
sate tbem  or  be  in  satisfaction  for  any  of 
the  damages  claimed  in  the  complaint.    At 
the  trial,  when  the  defense  rested,  upon  mo- 
tion of  appellants  to  strike  from  the  record 
and  to  instruct  the  Jury  to  disregard  any 
and  all  testimony  offered  by  respondent  in 
relation  to  any  affirmative  matters  alleged 
in  its  answer,  except  in  regard  to  values  and 
damages,  the  court  allowed  all  of  appellants' 
motion,  except  as  to  evidence  pertaining  to 
the  understanding  or  agreement  in  connec- 
tion with  the  building  of  the  wall.    Upon 
this  issue  the  case  was  submitted  to  the  Jury, 
and  the  Jury  returned  a  general  verdict  In' 
favor  of  respondent,  and  answered  in  favor 
of  respondent  the  following  special  interrog- 
atory: 

"Did  plaintiffs  and  defendant  have  an  under- 
standing or  agreement  at  or  about  the  time  de- 
fendant agreed  to  build  the  concrete  wall  men- 
tioned in  the  pleadings  whereby  or  in  pursuance 
of  which  all  damages  to  plaintiffs'  property 
caused  by  the  regrading  of  Main  and  James 
streets  shonld  be  fully  settled?" 

To  this  interrogatory  the  Jury  answered: 
"Tea." 

[1]  1.  All  the  errors  claimed  by  appellants 
arose  out  of,  or  in  connection  vrlth,  the  af- 
firmative answer.  As  to  most  of  the  af- 
firmative answer  there  is  nothing  of  which 
appellants  can  now  complain.  All  of  tbe 
matters  were  stricken,  and  the  Jury  instruct- 
ed to  disregard  the  evidence  offered  in  snp- 
port  of  them,  except  as  to  the  understanding 
or  agreement  betweoi  the  parties  concern- 
ing the  building  of  the  concrete  walL  It  is 
claimed  by  appellants  that  what  was  left  of 
the  affirmative  answer  was  Intended  by  re- 
spondent to  set  np  an  equitable  estoppel,  and 
considered  by  the  court  to  raise  the  question 
of  accord  and  satisfaction.  As  to  the  accord 
and  satisfaction,  it  is  asserted  that  it  does 
not  sufficiently  plead  same;  that  a  plea  of 
accord  and  satisfaction  "must  allege  that 
what  was  done  or  given  was  in  satisfaction 
of  tbe  cause  of  action,  and  also  tbat  what 


was  done  or  given  was  accepted  In  satisfac- 
tion." 1  Cyc.  343,  344.  It  la  asserted  tbat  In 
resirandent's  pleading  it  is  nowhere  alleged 
that  the  building  of  tbe  wall  was  to  be  in 
satisfaction  of  all  damages.  It  is  true  tbat 
the  affirmative  answer  did  not  use  the  spe- 
cific words  "accord  and  satisfaction,"  and 
did  not  spedflcaUy  say  that  the  things  agreed 
upon  were  to  be  In  full  satisfaction  of  all 
damages.  It  seems  to  hare  used  language 
conforming  to  the  form  of  tbe  understanding 
or  agreement,  which,  as  shown' by  tbe  record 
of  the  testimony  on  behalf  of  respondent, 
was  that  tbe  building  of  tbe  concrete  wall 
and  other  minor  matters  by  tbe  respondent 
"would  make  everything  perfectly  satisfac- 
tory to  appellants."  There  is  no  particular 
magic  la  words.  Dor  Code  abolishes  all  dis-. 
tinctions  formerly  existing  at  common  law 
as  to  the  form  of  actions  or  pleadings.  It  is 
now  provided  simply  that  a  complaint  must 
consist  of  "a  plain  and  concise  statement  of 
facts,  constituting  tbe  cause  of  action,  with- 
out unnecessary  repetition,"  an^  "a  demand 
for  the  relief  which  plaintiff  claims"  (Rem.' 
ft  Bal.  Code,  f  258);  tbat  an  answer  must 
contain  "a  general  or  specific  denial  of  each 
material  allegation  of  tbe  complaint  contro- 
verted by  tbe  defendant,"  and  "a  statement 
of  any  new  matter  constituting  a  defense  or 
counterclaim,  in  ordinary  and  concise  lan- 
guage without  repetition"  (Rem.  &  BaL  Code, 
I  264).  Accordingly,  under  tbe  Code,  tbe 
pleading  is  Judged  by  the  facts  pleaded,  and 
not  by  any  technical  rule  obtaining  under  tbe 
common  law.  The  allegations  of  the  answer 
might  possibly  have  been  more  specific  or 
more  technical,  but  appellants  did  not  moTe 
to  make  tbem  more  definite  and  certain,  and 
did  not  demur  to  the  answer.  No  motion  of 
any  kind  was  made  against  that  particular 
affirmative  allegation  of  the  answer  upon 
which  the  case  was  submitted  to  the  Jury, 
except  the  motion,  at  tbe  conclusion  of  re- 
siwndent's  evidence,  tbat  all  testimony  of- 
fered by  defendant  in  relation  to  any  af- 
firmative matters  alleged  by  It  be  disregard- 
ed by  the  Jury.  Upon  this  affirmative  alle- 
gation appellants  had  Joined  issue  and  set 
up  their  version  of  tbe  contract  or  agree- 
ment They  allege  that  the  wall  was  built 
according  to  the  agreement  merely  to  prevent 
future  damage  by  the  sliding  of  their  prop- 
erty. It  is  immaterial  what  technical  name 
be  given  to  tbe  matter  set  up  in  Its  defense. 
It  stated  tbe  facts  as  tbe  Code  requires,  in 
ordinary  and  concise  language.  It  certainly 
wa9  competent  to  allege  and  to  prove  tbat 
the  parties  bad  agreed  in  advance  upon  the 
method  of  settling  tbe  matter  of  damage 
arising  from  the  regrade  of  tbe  streets ;  and, 
upon  an  allegation  and  showing  that  the 
agreement  bad  been  performed  by  the  re- 
siiondent  it  would  certainly  be  a  good  and 
sufficient  defense  to  tbe  action  for  damages, 
either  as  a  legal  or  an  equitable  defense. 
An  "accord  Is  a  satisfaction  agreed  upon  be- 
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tween  the  party  Injuring  and  the  party  In- 
jured." 3  Blackstone,  15.  We  think  ac- 
cord and  satisfaction  were  here  sufficiently 
alleged. 

[2]  It  is  a  question  for  the  jury  whether 
the  agreement  or  the  performance  was  ac- 
cepted In  satisfaction.  Bahrenburg  t.  Fruit 
Co.,  128  Mo.  App.  526,  107  S.  W.  440. 

[3]  2.  Appellants  contend  that  the  wife 
never  agreed  to  the  building  of  the  wall  as 
a  settlement  of  all  the  questions  that  might 
arise  between  them,  that  she  never  was  a 
party  to  any  contract  or  agreement  at  all, 
and  that  therefore  she  was  not  bound  by  any 
actico  taken  by  her  husband  involving  the 
taking  or  damaging  of  their  community  prop- 
erty. There  is  ample  evidence  to  the  effect 
that  R.  G.  Hargrave  made  the  agreement  al- 
leged by  respondent  and  as  found  by  the  Jury. 
Whether  Mrs.  Hargrave  authorized  the  same 
is  another  question. 

The  appellants  joined  in  their  pleadings 
and  joined  in  the  reply  to  the  respondent's 
affirmative  answer.  In  the  reply  they  admit- 
ted that  there  was  a  contract  between  them 
and  respondent,  but  denied  that  it  was  as  al- 
leged by  respondent.  The  statute  (Rem.  & 
Bal.  Code,  {  5918)  provides  that: 

"The  husband  has  the  management  atad  con- 
trol of  the  community  real  property,  but  he 
shall  not  sell,  convey,  or  incumber  the  com- 
munity real  estate,  unless  the  wife  join  with 
him  in  executing  the  deed  or  other  instrument 
of  conveyance  by  which  the  real  estate  is  sold, 
conveyed,  or  incumbered." 

The  case  of  Parke  t.  Seattle,  8  Wash.  78, 
35  Pac.  694,  is  cited  and  relied  upon  by  ap- 
pellants to  sustain  their  contention.  In  that 
case  it  was  held  that,  in  an  action  for  dam- 
ages for  the  wrongful  taking  of  community 
real  property,  the  wife  was  a  necessary  party 
plalntiS  with  the  husband ;  and  it  was  stat- 
ed that  the  husband  alone  could  not  authorize 
such  taking  or  damaging  of  the  community 
real  estate  in  the  first  instance.  The  case  is 
of  little  Importance  here,  however,  for  the 
reason  that.  In  this  case,  the  husband  and 
wife  are  Joined  in  the  action,  and  they  ad- 
mit and  allege  that  a  contract  was  made. 
Furthermore,  there  is  evidence  in  the  record 
tending  to  show  that  the  wife  first  discovered 
the  nature  of  the  grade  or  cut  that  was  being 
made  adjacent  to  their  property,  that  she  tel- 
ephoned her  husband,  and  that  her  husband 
came  to  see  the  work  and  called  the  street 
committee  of  the  city  council  to  act  in  the 
matter.  The  wife  did  not  testify.  Whatever 
agreement  was  made  was  made  at  their  resi- 
dence. They  resided  upon  the  premises  all 
the  time.  The  appellants  certainly  cannot  be 
heard  to  say  that  the  community  could  au- 
thorize the  husband  to  act  as  the  agent  to 
make  one  contract  in  regard  to  the  matter 
then  in  controversy,  for  the  benefit  of  ap- 
pellants, and  which  was  acted  upon  by  re- 
spondent, but  not  another.  The  wife  know- 
ingly permitted  the  husband  to  deal  with  the 
matter.    Under  the  circumstances  we  think 


there  was  sufficient  evidence  to  warrant  the 
jury  in  finding  that  the  agreement  was  made 
for  and  with  both  appellants.  Bowers  r. 
Good,  52  Wash.  384,  100  Pac.  848;  Peari 
Oyster  Go.  t.  S.  A  M.  Ry.  Co.,  53  Wasb.  101. 
101  Pac.  608. 

3.  The  court  instructed  the  jury,  limiting 
their  consideration  of  the  matters  involved 
In  the  case  to  the  questions:  (1)  Was  tliere 
a  contract,  understanding,  or  agreement  be- 
tween the  plaintiffs  and  the  defendant  made 
or  had  at  or  about  the  time  agreed  to  build 
the  concrete  wall  mentioned  in  the  evidence, 
whereby  or  in  pursuance  of  which  all  damag- 
es occasioned  to  plaintiffs  were  settled  by 
reason  of  the  city  erecting  the  wall?  And 
(2)  If  there  was  no  such  understanding  or 
agreement,  then  what  damages,  if  any,  did 
plaintiffs  suffer  by  reason  of  the  change  of 
grade? 

[4]  These  Instructions  were  followed  by 
others  appropriate  to  those  issues,  and  the 
jury  were  Instructed  that  the  burden  of  proof 
was  upon  respondent  to  support  its  affirma- 
tive allegation.  These  instructions  were  ex- 
cepted to  by  appellants,  and  an  instruction 
tendered  and  refused  by  the  court  Is  also 
made  the  basis  of  a  claim  of  error.  Under 
the  Issues  In  the  case  developed,  however,  we 
think  the  instructions  given  were  proper,  and 
the  refusal  of  the  instruction  tendered  by 
appellants  was  not  prejudicial. 

[6]  The  requested  instruction  was.  In  ef- 
fect, the  same  as  the  instructions  given  by 
the  court  upon  the  Issues  submitted  to  the 
jury,  except  that  it  contained  the  further 
direction  that,  if  the  jury  found  by  the  pre- 
ponderance of  the  evidence  that  R.  6.  Har- 
grave did  make  such  agreement,  it  would  not 
be  binding  on  the  plaintiffs  unless  they  fur- 
ther found  by  a  preponderance  of  the  evi- 
dence that  the  plaintiff  Frances  P.  Hargrave 
also  made  such  agreement  or  authorized  her 
husband  to  make  such  agreement 

Bearing  In  mind  that  a  part  of  the  affirm- 
ative allegation  upcm  this  Issue  of  respond- 
ent's answer  was  that  R.  G.  Hargrave  was  at 
all  times  and  in  all  the  things  referred  to 
acting  for  and  on  behalf  of  himself  -and  his 
wife,  and  that  there  was  some  evidence  tend- 
ing to  support  that  allegation,  and  that  there 
was  no  testimony  to  the  contrary  on  the  part 
of  appellants,  and  observing  further  that  the 
court  instructed  the  Jury  that  the  burden  of 
proof  was  upon  the  defendant  to  prove  by  a 
preponderance  of  evidence  the  material  alle- 
gations of  the  affirmative  matter  set  up  in  its 
answer  which  had  not  been  admitted  by  ap- 
pellants in  their  reply  or  during  the  progress 
of  the  trial,  we  are  of  the  <«)inion  that  the 
court  committed  no  error  in  giving  and  re- 
fusing instructions. 

We  find  no  error. 

Judgment  affirmed. 

MORRIS,  C.  J.,  and  BAUSHAN,  MAIN. 
and  PARKER,  33.,  concur. 
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STATE  T.  HAWKINS. '  (No.  12856.) 
(Supreme  Court  of  Washington.    Feb.  2,  191(J.) 

1.  Homicide  €=»231— E}tidbncb— Mauck. 

On  a  trial  for  homicide,  evidence  as  to  de- 
fendant's frame  of  mind  when  he  arrived  at  a 
barn  where  deceased  was,  his  possession  of  a 
rerolTer  which  the  intj  might  have  believed  was 
concealed,  and  his  manner  of  addressing  those 
present  immediately  preceding  the  shooting  held 
suflScient  on  the  question  of  malice  to  support  a 
conviction  for  murder  in  the  second  degree,  es- 
pecially as,  where  a  killing  is  admitted  or  proved 
Deyond  a  doubt  to  have  Deen  done  by  accused, 
the  burden  of  justifying  his  act  or  reducing  the 
crime  to  manslaughter  is  upon  him. 

(Ed.  Note.— For  other '  cases,  see  Homicide, 
Cent.  Dig.  {  479;   Dec.  Dig.  «=9231.] 

2.  Homicide  «=>340— Review— Habmless  Eb- 

BOB. 

On  a  trial  for  homicide,  where  the  jury 
found  defendant  guilty  of  murder  in  the  second 
degree,  thereby  finding  him  not  guilty  of  murder 
in  the  first  d^ree,  he  was  not  prejudiced  by  the 
submission  of  the  question  of  murder  in  the 
first  degree,  though  there  was  not  sufficient  evi- 
dence of  premeditated  malice  or  premeditated 
desig^  to  effect  deceased's  death  to  warrant  the 
submission  of  that  degree. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  §§  715-717,  720;   Dec.  Dig.  <8=>340.] 

3.  Obiminal  Law  ©=9824  —  Irstructions  — 
NECESsnT  or  Bequests. 

On  a  trial  for  homicide,  the  court  charged 
that,  though  deceased  made  the  first  attack,  still 
if  deceased,  after  such  attack  and  before  the 
fatal  shot  was  fired,  ceased  his  attack  upon  de- 
fendant and  in  good  faith  withdrew  from  the 
conflict  by  retreating  or  otherwise,  then  defend- 
ant would  not  be  justified  in  taking  deceased's 
life  after  he  had  so  withdrawn  from  the  conflict 
It  was  defendant's  claim  that  it  was  too  dark 
for  him  to  see  that  deceased  was  retreating,  that 
be  was  being  attacked  by  some  of  those  present 
and  because  of  the  darkness  did  not  know  just 
which  one,  and  that  he  shot  without  intent  to 
injure  any  one  other  than  those  he  thought  were 
actually  attacking  him  at  the  time.  Held  that 
as  the  instruction  given  clearly  stated  the  law 
generally  applicable,  defendant  could  not  com- 
plain of  its  failure  to  present  bis  theory  where 
no  instruction  presenting  such  theory  was  re- 
quested. 

[Ed.  Note.— For  other  cases,  see  Criminal 
I^w.  Cent  Dig.  $§  1996-2004;  Dec.  Dig.  «=» 
824.] 

4.  Homicide  «=»120  —  Self-Defense  —  Foi/- 
LowiNG  UP  Attack. 

The  state's  evidence  tended  to  show  that 
defendant  went  to  deceased's  barn  in  an  angry 
mood,  carrying  a  revolver  with  him  which,  if  not 
purposely  concealed,  was  at  least  not  seen  by 
those  present  until  actually  drawn  immediately 
preceding  the  shooting,  that  he  accused  those 
present  of  cutting  a  hog  belonging  to  him,  and 
when  they  denied  it  said  that  there  was  a  lie 
between  those  present  somewhere,  that  deceased 
asked  if  defendant  meant  him,  and  when  defend- 
ant failed  to  answer -struck  him  on  the  temple, 
that  drfendant  drew  his  gun  and  shot  deceased, 
though  deceased  was  retreating  and  begging  him 
not  to  shoot  Held  that, -while  defendant  may 
not  have  been  the  aggressor  in  the  sense  of  strik- 
ing the  first  blow,  he  was  the  aggressor  in  the 
sense  that  his  actions  brought  on  the  affray,  if 
the  state's  testimony  was  true,  and  if  this  did 
not  deprive  him  of  the  right  of  self-defense  he 
was  not  in  any  event  justified  in  following  up 
the  affray  rather  than  retreating  or  desisting  in 
the  light  of  the  facts  shown. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  §  175;    Dec.  Dig.  <g=»120.] 


Department  2.  Appeal  from  Superior 
Court,  Whitman  County;  R.  !<.  McCroskey, 
Judge. 

John  Hawkins  was  convicted  of  murder  in 
the  second  degree,  and  he  appeals.    Affirmed. 

Charles  R.  Hill,  of  (Tolfax,  for  appellant 
R.  H.  Burgunder  and  Thomas  Neill,  both  of 
Colfax,  for  the  State. 

P4RICER,  J.  The  defendant,  John  Haw- 
kins, was  charged  by  Information  filed  in  the 
superior  court  for  Whitman  county  with  the 
crime  of  murder  in  the  first  degree,  in  that  he 
did  on  the  29th  day  of  November,  1914,  "fe- 
loniously and  with  premeditated  design  to  ef- 
fect the  death  of  one  George  A.  Miller,  kill 
and  murder  said  George  A.  Miller."  His  tri- 
al before  the  court  and  a  Jury  resulted  In 
a  verdict  of  guilty  of  murder  In  the  second 
degree  against  him.  Judgment  was  render- 
ed thereon  sentencing  the  defendant  to  the 
penitentiary,  from  which  Judgment  he  has 
appealed  to  this  court 

[1]  Appellant  and  deceased  were  neighbor- 
ing fanners  living  in  Whitman  county.  On 
Sunday,  November  29,  1914,  appellant  had 
been  hunting,  carrying  a  rifle  and  a  revolver. 
On  returning  home  near  evening  he  found 
some  of  his  hogs  missing.  He  also  discovered 
during  the  day  that  his  boar  had  been  cas- 
trated by  some  one.  He  started  out  hunting 
for  his  missing  hogs.  He  came  to  Miller's 
place  about  6  o'clock  in  the  evening,  evident- 
ly in  an  angry  mood.  He  carried  his  revolv- 
er with  him.  Whether  it  was  purposely  con- 
cealed on  his  person,  Is  not  very  clear  from 
the  evidence,  but  that  it  was  not  seen  by  the 
witnesses  present  at  the  time  of  the  shooting 
until  it  was  actually  drawn  by  him  immedi- 
ately preceding  the  shooting,  seems  plain. 
Miller  was  in  his  bam  feeding  his  horses. 
Two  of  his  neighbors,  Roberts  and  Hall,  were 
there  talking  to  him,  evidently  as  mere  vis- 
itors. Roberts'  testimony  as  to  what  occur- 
red upon  appellant's  arrival  Is  as  follows : 

"A.  He  [Miller]  was  feeding  his  horses,  and 
me  and  Mr.  Hall  was  standing  talking  to  him, 
and  John  Hawkins  dashed  into  the  door  and  ran 
up  where  we  were  at,  and  Mr.  Miller  says, 
'Hello,  John ;'  and  he  savs,  'What  the  hell's  the 
matter  with  you  fellows?'  and  Mr.  Aliller  says, 
'Nothing,  John;  what's  the  matter  with  your 
and  he  says,  'What  did  you  cut  my  hog  for?'' 
and  Mr.  Miller  says,  'I  never  cut  your  hog,  John ;' 
and  be  turned  to  me  and  says,  'Did  you?'  and 
I  says,  'No ;'  and  then  he  saj-s,  'There  is  a  damn 
lie  between  you  fellows  somewhere ;'  and  I  says, 
'Do  you  mean  me,  John?'  and  he  says,  *No;' 
and  Mr.  Miller  says,  'You  mean  me,  John?'  and 
he  didn't  say  anything;  and  Mr.  Miller  says  so 
again  and  again,  and  he  didn't  say  anytliing,  and 
Mr.  Miller  tapped  him  with  his  fist  and  says, 
'You  mean  me?'  and  he  said —  Q.  What  kind  of 
a  blow  did  he  strike  him?  A.  Like  that  (indi- 
cating), a  kind  of  side  strike,  in  the  temple  on 
this  side  (indicating).  Then  Hawkins  drew  a 
gun,  and  Mr.  Miller  he  went  running  back  and 
hollowing  for  him  not  to  shoot,  and  Mr.  Miller 
ran  back  eight  or  nine  feet,  and  Hawkins  fol- 
lowed him  about  eight  feet  before  firing,  and  Mr. 
Miller  was  just  running  in  behind  Mr.  Hall,  and 
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he  fired  just  then,  and  he  had  backed  np  along 
beside  of  me,  and  was  drawing  his  gun  toward 
tae,  and  I  knocked  the  gun  back,  ana  he  shot  at 
me  as  he  turned  round  to  hia  left,  and  we  scuf- 
fled there,  and  while  we  was  scniBing  Mr.  Mil- 
ler stepped  over  against  the  hay,  and  Hawkins 
kept  on  scuffling  towards  him,  and  when  he  got 
up  to  two  or  three  feet  drew  his  gun  up  in  Mr. 
Miller's  breast  and  shot  him.  Then  we  got  the 
gun  away  from  him  and  held  him  nntil  the 
sheriff  come.  Q.  What  was  the  effect  of  those 
two  shots  on  Mr.  Miller?  A.  How  did  it  affect 
Mr.  Miller?  Q.  Yes.  A.  Well,  the  first  shot  I 
couldn't  tell  that  it  affected  him  very  much, 
only  he  just  leaned  against  the  hay  and  hol- 
lowed the  first  shot,  'He  shot  me !'  and  the  last 
shot  killed  him.  Q.  How  long  did  he  live  after 
the  last  shot?  A.  I  sboold  judge  half  a  min- 
ute, something  lika  that" 

Hall's  testimony  is  substantially  to  the 
same  effect  as  follows : 

"A.  Well,  I,  Mr.  Roberts,  and  Mr.  MiUer  were 
in  the  bam  at  Mr.  Miller's  place,  and  Mr.  Mil- 
ler was  feeding  the  horses.  Mr.  Hawkins  came 
in  the  barn  and  replied,  'Who  of  you — '  He  said 
first,  'What  the  hell's  the  matter  with  you  fel- 
lows?" Mr.  Miller  says,  'Nothing,  what's  the 
matter  with  you,  John?*  John  says,  'Who  of 
yon  fellows  cut  my  hog?*  Mr.  Miller  says,  'It 
wasn't  me.'  Then  he  turned  around  to  Mr.  Rob- 
erts and  asked  him,  and  be  says,  'It  wasn't  me 
either,  John.'  Mr.  Hawkins  says,  'There  is  a 
damn  lie  out  among  you  fellows.'  And  Mr. 
Roberts  was  standing  a  little  closer  than  Mr. 
Miller,  and  Mr.  Roberts  says,  'Do  you  mean  me. 
'John?  and  he  says,  'No;  I  didn't  mean  you. 
And  Mr.  Miller  made  the  same  reply,  and  he 
made  no  answer.  He  walked  around  to  him  and 
asked  him  again,  and  he  made  no  reply;  and 
Mr.  Miller  struck  him  with  his  fist  ana  stagger- 
ed him  orer  a  little  ways  against  a  sack  pile 
there.  Mr.  Hawkins  raised  with  hi^  gun  in  his 
hand.  Mr.  Miller  asked  him  not  to  shoot,  and  I 
asked  him  the  same  thing,  and  Mr.  Roberts  also. 
He  didn't  hesitate,  but  shot  Mr.  Miller.  Mr. 
Miller  walked  around  behind  me.  At  the  time 
he  put  the  first  shot  into  Mr.  Miller  he  was 
standing 'pretty  near  behind  me.  Then  he  turn- 
ed around  the  second  shot  and  shot  at  Mr.  Rob- 
erts, and  Mr.  Roberts  grabbed  hold  of  him  and 
turned  him  kind  of  around,  and  then  the  last 
shot,  the  next  shot  he  fired  at  Mr.  Miller  again. 
As  soon  as  he  done  it,  Mr.  Miller  replied,  'He 
has  killed  me.'  By  that  time  Mr.  Roberts  got 
hold  of  Hawkins  and  succeeded  in  taking  the 
gun  away  from  him.  I  held  Mr.  Hawkins  then, 
and  Mr.  Roberts  went  to  phone  for  the  sheriff. 
While  he  was  gone  to  phone  for  the  sheriff  I 
asked  him,  'Why  did  you  do  that?'  and  he  says: 
'I  don't  know  what  in  the  world  I  done  it  for. 
I  didn't  have  a  thing  against  you  fellows.  I 
just  got  mad  and  lost  my  head.  ♦  •  •  Q. 
When  he  came  in,  did  you  notice  the  position 
of  his  bands  before  the  shot  was  fired?  A.  Yes, 
sir;  he  had  them  under  his  sweater  coat.  Q. 
Which  hand?  A.  The  right  hand.  Q.  What  po- 
sition was  his  left  hand?  A.  Swinging  down  by 
his  side.  Q.  When  Miller  struck  him,  what  kind 
of  a  blow  did  he  hit?  A.  Kind  of  a  side  blow. 
Q.  Whereabouts  did  he  strike  him?  A.  On  the 
left  side  of  his  face.  Q.  You  say  he  staggered 
him?  A.  Yes,  sir:  some,  over  against  a  sack 
pile  in  the  bam.  Q.  When  did  you  first  see  the 
revolver  in  bis  hand?  A.  He  was  just  about 
straightened  up  when  I  seen  the  revolver.  He  al- 
most had  it  leveled  when  I  noticed  it.  Q.  When 
was  the  first  time  you  saw  his  right  hand  when 
he  came  in  the  barn?  A.  Just  as  I  looked 
around  at  him.  I  took  a  minute  at  that  time  to 
notice  what  he  was  going  to  do.  Q.  When  was 
the  first  time  after  he  came  in  the  barn  that  you 
saw  his  right  hand?  A.  Not  until  he  pulled  the 
gun.  Q.  At  the  time  he  pulled  the  gun,  where 
was  Miller?  A.  Stepping  back  behind  me,  kind 
Ol,  asking  him  not  to  shoot  him.    *    *    *    Q. 


How  far  was  Hawkins  from  Miller  when  the 
first  shot  was  fired?  A.  Well,  about  eight  feet. 
Q.  How  far  was  he  away  at  the  time  the  sec- 
ond shot  was  fired?  A.  Well,  I  should  judge 
about  three  or  four  feet" 

Tbe  jury  was  folly  warranted  by  tbe  erl- 
dence  In  believing,  as  It  evidently  did.  that 
those  versions  of  the  affray  given  by  Boberu 
and  Hall  In  their  testimony  were  substantial- 
ly correct,  and  that  it  was  light  enough  tbere 
to  readily  distinguish  the  action  of  each  one 
present,  though  appellant  In  ills  testimony 
Inshsts  that  It  was  dark  at  the  time;  that 
he  did  not  know  that  Miller  was  In  fact  re- 
treating, and  believed  that  some  one  was  ac- 
tually assaulting  him  at  the  time  he  fired  the 
shots. 

It  Is  contended  by  counsel  for  aivellant 
that  the  trial  court  erred  In  refusing  to  with- 
draw from  the  consideration  of  the  jury  the 
charges  of  murder  In  both  the  first  and  sec- 
ond degrees  and  submit  to  the  Jury  only  two 
forms  of  verdict:  One,  "Not  guUty;"  and 
another,  "Oullty  of  manslaughter" — so  that 
the  jury  would  have  no  alternative  but  to 
find  In  one  or  the  other  of  these  two  forms. 
The  substance  of  this  contention  la  that  there 
was  not  sufficient  evidence  of  malice  to  war- 
rant the  jury  finding  the  appellant  guilty  of 
murder  In  either  the  first  or  second  degrees. 
It  seems  to  us,  however,  that  the  facts  above 
noticed,  which  the  jury  were  clearly  warrant- 
ed In  believing,  fully  answer  this  contention, 
especially  in  view  of  the  general  rule  recog- 
nized by  this  and  other  courts  as  stated  in 
State  V.  Drummond,  70  Wash.  260,  283,  128 
Paa  641,  642,  as  follows: 

"The  killing  being  admitted  or  proved  beyond 
a  doubt  to  have  been  done  by  the  appellant,  the 
burden  of  justifying  bis  act  or  reducing  the 
crime  to  that  of  manslaughter  was  upon  him. 
State  V.  Ware,  68  Wash.  528,  109  Pac.  359; 
State  V.  Clark,  68  Wash.  128,  107  Pac.  1047. 
and  cases  there  cited." 

Indeed,  even  aside  from  this  rule,  ttie  evi- 
dence seems  ample  to  support  the  conclusion 
reached  by  the  jury,  so  far  as  the  question 
of  malice  Is  concerned,  in  view  of  the  frame 
of  mind  in  which  appellant  arrived  upon  the 
scene,  his  possession  of  the  revolver  which 
the  jury  might  well  have  believed  was  con- 
cealed, and  his  manner  of  addressing  those 
present  immediately  preceding  the  shooting. 
It  seems  quite  plain  to  us  that  the  trial  court 
was  amply  justified  In  submitting  to  the 
jury  at  least  the  question  of  appellant's  guilt 
of  murder  In  the  second  degree. 

[2]  It  Is  contended  in  appellant's  behalf 
that  the  trial  court  In  any  event  erred  In  re- 
fusing to  withdraw  -from  the  jury  the  ques- 
tion of  appellant's  g^iHt  of  murder  In  the 
first  degree;  an  instruction  to  that  ^ert 
having  been  requested  and  refused.  This 
contention  we  think  finds  its  answer  In  the 
fact  that  appellant  was  not  found  guilty  of 
murder  In  the  first  degree,  but  was  acquitted 
thereof  by  the  finding  of  his  guilt  of  murder 
in  the  second  degree.  The  argument  seems 
to  be  that  there  was  not  sufficient  evidence 
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of  premeditated  malice  or  "premeditated  de- 
sign to  effect  the  deatli"  of  Miller,  using  the 
language  of  section  2392,  Rem.  &  Bal.  Code, 
defining  murder  in  the  first  degree,  to  war- 
rant the  submlasion  of  that  question  to  the 
Jury.  Were  we  to  so  hold  as  a  matter  of 
law,  still  appellant  having  been  acQuitted  of 
that  degree  of  morder,  the  denial  of  the  re- 
quest for  withdrawal  of  that  question  from 
the  jury  proved  not  to  be  prejudicial  to  his 
rights.  The  following  decisions  support  this 
view:  State  t.  Underwood,  35  Wash.  658, 
573,  77  Pat  863;  State  v.  PhiUips,  58  Wash. 
252,  109  Pac.  1047;  State  v.  Blaine,  64  Wash. 
122,  116  Pac.  660 ;  Downing  v.  State,  U  Wyo 
86,  70  Pac.  833,  73  Pac.  758. 

[3]  The  trial  court  Instructed  the  Jury  in 
part  as  follows: 

"Ton  are  inatmcted  that  although  yon  may 
.  belieTe  from  the  evidence  that  deceased  stmck 
the  defendant  with  his  fist,  and  thereby  made 
the  first  attack,  stiU,  if  yon  further  believe  from 
the  evidence  that  the  deceased  after  such  at- 
tack, and  before  the  fatal  shot  was  fired,  ceased 
his  attack  upon  defendant  and  in  good  faith 
withdrew  from  the  conflict  by  retreating  or 
otherwise,  then  the  defendant  would  not  be  jus- 
tified in  taking  the  life  of  the  deceased  after  the 
deceased,  if  you  so  find,  had  withdrawn  from  the 
conflict'' 

Cktonsel  for  appellant  make  but  little  con- 
tention against  the  correctness  of  this  as  a 
statement  of  the  law,  but  urge  that  the  In- 
■tmctlon  does  not  state  all  upon  that  sub- 
ject which  appellant  was  entitled  to  in  view 
of  the  theory  of  his  defense,  which  is,  that 
he  was  acting  In  self-defense,  that  it  was  not 
light  enough  in  the  bam  for  him  to  see  or 
know  that  Miller  was  retreating,  that  he  was 
being  attacked  by  some  of  those  present,  that 
he  did  not  know  Jnst  wtiich  one  it  was  be- 
cause of  the  want  of  sufficient  light  and  the 
confusion  and  that  he  shot  without  intent 
to  injure  any  one  other  than  those  he  thought 
were  actually  attacking  him  at  the  time  he 
shot  The  complaint  of  appellant's  counsel 
against  the  Instruction  seems  to  be  that  it 
ta.as  to  take  account  df  his  theory  of  the  de- 
fense in  that  it  makes  no  mention  of  what 
appellant's  rights  might  be  in  the  light  of  his 
want  of  knowledge  of  Miller's  retreatiug.  We 
note  that  counsel  for  appellant  made  no  re-, 
quest  for  any  instruction  of  this  nature.  We 
therefore  think  he  Is  not  in  position  to  com- 
plain of  the  instruction  above  quoted,  since 
it  seems  to  clearly  state  tbe>  law  generally 
applicable  to  such  cases. 

[4]  While  appellant  may  not  have  been  the 
aggressor  in  the  Boaae  of  striking  the  first 
blow,  he  manifestly  was  the  aggressor  in  the 
sense  that  his  actions  brought  on  the  affray. 
If  the  versions  given  by  Roberts  and  Hall  are 
to  be  believed,  as  the  Jury  had  the  right  to 
believe  them.  In  the  text  of  21  Gyc.  807, 
touching  the  question  of  what  constitutes  one 
an  aggressor  in  such  an  affray,  it  is  said: 

"Any  wrongful  or  unlawful  act  of  the  accused 
which  is  reasonably  calculated  to  lead  to  an  af- 
fray or  deadly  conflict,  and  which  provokes  the 


difficulty,  is  an  act  of  aggression  or  provocation 
which  deprives  idm  of  the  right  of  self-defense, 
although  he  does  not  strike  the  first  blow.  So 
one  is  the  aggressor  when  he  provokes  another 
into  a  quarrel  causing  a  fatal  aSray,  or  com- 
mences an  assault  upon  the  other.  The  act  of 
provocation  must  have  been  committed  at  the 
time  the  homicide  occurred,  and  must  have  relat- 
ed to  the  assault  in  the  resistance  of  which  the 
assailant  was  killed." 

These  observations  seem  to  be  well  sup- 
ported by  the  authorities.  This  view  of  the 
law,  as  applied  to  the  facts  of  this  case,  would 
argue  strongly  against  appellant's  right  of- 
self-defense.  In  any  event,  he  was  not  Justi- 
fied in  following  up  the  affray  rather  than 
retreating  or  at  least  desisting  in  the  light 
of  the  facts  which  the  jury  were  warranted 
in  believing,  and  evidently  did  l)elieve.  21 
Cyc.  820. 

It  seems  quite  plain  to  us  that  this  record 
shows  no  prejudicial  error  against  appellant, 
and  that  he  has  been  awarded  a  fair  trial. 

The  judgment  is  affirmed. 

MORRIS,  C.  J.,  and  MAIN,  BAUSMAN, 
and  HOLCOMB,  JJ.,  concur. 


(Xn  Cal.  7«) 
NEWLANDS  r.  SUPERIOR  COURT  OF  LOS 
ANGELES  COUNTY,      (L.   A.   4240.) 

(Supreme  Court  of  California.    Jan.  19,  1916.)  . 

1.  DivOBOX  «s>286— Rivixw— DiBOBBKON  or 
CoCbt. 

Only  a  clear  abuse  of  discretion  of  the  trial 
court  in  granting  or  refusing  temporary  alimony  ' 
given  by  Civ.  Code,  {  137,  will  be  reviewed  by 
the  Supreme  Court. 

[Ed.    Note. — ^For    other    cases,    see    Divorce, 
Cent.  Dig.  S!  769,  770;    Dec.  Dig.  <g=»286.] 

2.  Mandamus  <8=»32— Scope  o*  Writ— Sub- 
jects OF  Pbotection. 

Where  the  discretion  of  the  trial  court  in 
granting,  under  Civ.  Code,  §  137,  temporary 
alimony  to  enable  wife  to  support  herself  or  to 
prosecute  a  pending  action  of  divorce,  could  be 
exercised  in  only  one  way,  mandamus  to  en- 
force such  discretion  will  issue. 

[E)d.  Note. — For  other  cases,  see  Mandamus, 
Cent  Dig.  S§  T3,  78;  Dec.  Dig.  «s>32.] 

S.  DrvoBGE  ®=3l82— Aliuont— DiscBBTioN  or 

COUBT. 

Where  the  evidence  showed  that  the  wife 
had  deserted  her  husband,  that  her  action  for 
divorce  was  not  instituted  until  after  the  hus- 
band had  inherited  large  estate,  and  that  the 
husband  was  the  aggrieved  party  and  entitled 
to  a  decree,  the  court  may  refuse  to  award 
alimony  under  Civ.  Code,  g  137,  pending  an  ap- 
peal from  the  decree  for  husband,  the  tact  that 
the  wife  was  afflicted  with  a  disease  incapacitat- 
ing her  for  work  not  rendering  her  husband  li- 


ng 
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able  for  her   support 

[Ed.  Note. — For  other  cases,  see  Divorce,  Cent. 
Dig.  iS  568.  587,  588,  625,  638,  641,  657;  Dec. 
Dig.  <S=»182.] 

4.  DiVOBCE  «E»182  —  AmiONT  —  Attobnbt'b 
Fees. 

Where  the  husband  consented  that  the  fees 
of  attorneys  for  his  wife  should  be  determined  at 
the  conclusion  of  her  appeal  from  a  divorce  de- 
cree in  his  favor,  the  court  may  properly  deny 
fees  pending  appeal,  it  being  no  hardship  to  re- 
quire the  attorneys  to  wait  the  determination 
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of  the  action,  as  the  payment  of  the  fees  was 
not  jeopardized  by  the  delay. 

[Ed.  Note.— For  other  cases,  see  Divorce,  Cent 
Dig.  SS  568,  587,  588,  625,  638,  641,  657 ;  Dec 
Dig.  <S=:>182.] 

In  Bank.  Application  by  Viola  Newlands 
for  writ  of  mandate  against  the  Superior 
Court  of  the  County  of  Los  Angeles.  Man- 
date denied,  and  writ  discharged. 

R.  A.  Dunnigan,  qf  Los  Angeles,  for  peti- 
tioner. George  Beebe,  of  Lea  Angeles,  for 
.  respondent. 

HENSHAW,  J.  This  is  an  original  peti- 
tion for  mandate  to  C(»upel  the  superior  court 
of  Los  Angeles  county  and  Hon.  Charles  Mon- 
roe, Judge  thereof,  to  grant  the  petitioner  ali- 
mony i>endente  lite,  attorneys'  fees  and  coats, 
growing  out  of  the  matter  of  her  proposed 
appeal  from  the  Judgment  and  decree  of  di- 
vorce awarded  against  her. 

By  his  answer  respondent  shows  that  peti- 
tioner, Viola  Newlands,  brought  her  action 
against  her  husband,  Joseph  R.  Newlands, 
on  the  ^th  day  of  August,  1914.  She  charg- 
ed that  the  defendant  abandoned  her  In  the 
city  of  New  Orleans  on  the  3d  day  of  April, 
1911,  and  ever  since  has  without  cause  failed 
to  provide  for  her.  She  also  charged  him 
with  the  Infliction  of  extreme  cruelty  upon 
her.  The  defendant  answered  and  likewise 
filed  a  cross-complaint  In  which  he  sought  a 
divorce  from  plaintiff  upon  the  twofold 
'  grounds  of  her  desertion  and  her  cruelty. 
Pending  the  trial  of  this  action  plaintiff,  un- 
der order  not  made  by  respondent,  was  In  re- 
ceipt of  alimony  pendente  lite.  The  trial  had 
before  respondent  resulted  In  his  finding,  up- 
on ample  legal  evidence,  that  defendant  had 
not  deserted  plaintiff  and  had  not  treated  her 
with  cruelty,  had  not  applied  to  her  violent 
and  offensive  names,  and  had  never  struck 
or  beaten  her;  that  defendant  was  not,  as 
charged,  at  the  time  he  contracted  marriage 
afflicted  with  a  loathsome  venereal  disease; 
that  plaintiff  upon  the  trial  Introduced  evi- 
dence to  show  that  she  was  and  had  been  suf- 
fering from  a  venereal  disease  called  gonor- 
rhea, but  neither  this  nor  any  other  disease 
bad  been  communicated  to  plaintiff  by  defend- 
ant; that  during  their  married  life  together 
defendant  provided  for  plaintiff  according  to 
his  circumstances;  that  they  were  married 
in  the  city  of  New  Orleans  In  1908,  and  came 
to  California  in  1910;  that  on  the  3d  day  of 
April,  1911,  plaintiff,  against  the  protest  of 
her  husband.  Insisted  upon  returning  to  New 
Orleans  and  did  return,  deserting  and  aban- 
doning her  husband  and  her  child  about  one 
year  of  age;  that  defendant  protested 
against  this  desertion  and  abandonment  of 
himself  and  their  child,  and  that  plaintiff 
with  profanity  declared  her  intention  of  re- 
turning to  New  Orleans,  and  demanded  mon- 
ey of  defendant  to  enable  her  to  do  so,  threat- 
ening to  commit  suicide  and  to  kill  herself 
and  child  If  the  money  was  not  forthcoming. 
Defendant's  pleadings  were  unavailing,  and 


on  Aprs  3,  1911,  plaintiff  took  Oie  train  and 
went  to  New  Orleans,  where  she  ronalned 
until  about  the  4th  of  August,  1914.  During 
the  first  year  of  her  absence  plaintiff  wrote 
several  letters  to  her  husband  asking  him  to 
send  her  money  to  enable  her  to  return,  llie 
court  found  that  defendant  did  not  send  her 
money  directly,  but  did  said  money  In  pay- 
ment of  debts  which  she  had  contracted  In 
New  Orleans.  ~  The  court  further  found  that 
her  offers  to  return  and  her  demand  for  mon- 
ey were  not  made  In  good  faith,  and  that 
plaintiff  was  at  the  time  carrying  on  a  cor- 
respondence of  an  Improper  character  with 
another  man  in  the  city  of  Los  Angeles.  For 
about  three  years  before  her  return  to  los 
Angeles  she  had  no  manner  of  communication 
with  her  husband,  and  made  no  offer  nor  rf- 
fort  to  return  to  him  and  to  her  child. 

Defendant's  mother  died  in  1914,  and  upon 
her  death  he  inherited  property  to  the  val- 
ue of  at  least  $100,000i  Thereupon  a  wo- 
man, an  enemy  of  defendant,  caused  adver- 
tisements to  be  published  in  New  Orleans 
newspapers  seeking  to  locate  plaintiff  and  pe- 
titioner. She  was  thus  located,  and  this  wo- 
man then  wrote  to  petitioner,  telling  of  her 
husband's  Inheritance,  and  advising  her  to 
come  to  Los  Angeles  and  bring  suit  and  ob- 
tain some  of  the  money.  As  a  result  of  these 
efforts  petitioner  returned  to  Los  Angeles  In 
1914  and  began  her  action  for  separate  main- 
tenance. Upon  the  trial  the  respondent 
found  and  determined  that  plaintiff's  case 
was  without  merit,  and  found  and  determin- 
ed that  there  was  an  abundance  of  conyie- 
tent  evidence  justifying  and  demanding  of 
the  court  the  findings  of  fbct,  conclusions  of 
law,  and  decree  of  divorce,  which  were  giv- 
en. In  view  of  all  these  facts  and  circum- 
stances and  of  the  conclusion  of  the  court 
embodied  in  Its  judgment  that  plaintiff's 
cause  of  action  against  her  husband  was 
without  merit  and  the  defendant  was  enti- 
tled to  a  divorce  from  plaintiff  and  petition- 
er, the  respondent,  In  the  exercise  of  the  dis- 
cretion vested  In  him  by  law,  denied  peti- 
tioner's motion  for  alimony  pendente  lite, 
under  the  conviction  that  she  was  no  longer 
entitled  to  look  to  her  husband  for  any  sup- 
port, and  that  her  husband  was  neither  moral- 
ly nor  legally  bound  to  contribute  to  that  sup- 
port. In  the  matter  of  the  appeal  the  re- 
spondent declares  further  his  conviction  that 
the  appear  is  not  taken  in  good  faith,  but 
that  to  the  end  that  petitioner  may  not  be 
deprived  of  the  power  to  present  such  mat- 
ters upon  appeal  as  may  be  thought  to  be 
meritorious,  provision  has  already  been  made 
for  the  payment  of  the  cost  of  preparing  the 
transcript  on  api)eal,  which  cost  it  has  been 
arranged  will  be  met  by  defendant.  In  the 
matter  of  attorneys'  fees,  expressing  the 
same  conviction  that  the  proposed  appeal  is 
without  merit  and  is  not  taken  In  good  f&ith. 
respondent  further  declares  that  his  discre- 
tion in  the  matter  of  the  fixing  of  the  fea 
can  be  the  more  wisely  exercised  upon  the 
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coming  down  of  the  remittitur  following  the 
determination  of  the  appeal  to  this  court, 
and  that  he  Is  prepared  at  the  present  time, 
upon  suggestion  or  mandate  from  this  court, 
to  fix  a  minimum  fee  in  the  sum  of  $50,  with 
the  nnderstandlng  that  fnll  compensation 
will  be  awarded  for  the  services  of  petition- 
er's attorney  upon  the  termination  of  the  lit- 
igation, when  respondent's  discretion  can  be 
the  more  wisely  exercised  to  this  end. 

[1,  2]  It  must  be  conceded  and  indeed  is 
not  questioned  but  that  a  discretion  is  vest- 
ed in  the  trial  court  in  the  matter  here  under 
consideration  (Civ.  Code,  i  1S7),  and  that 
only  a  plain  abuse  of  discretion  is  subject 
to  correction  at  onr  bands  (Smith  v.  Smith, 
147  Cal.  143,  81  Pac.  411;  Gay  v.  Gay,  146 
CaL  240,  79  Pac.  885).  Nor  does  it  require 
the  citation  of  authority  to  the  proi)osltion 
that  even  where  discretion  is  vested,  if  that 
discretion  under  the  facts  can  be  legally  ex- 
ercised in  but  one  way,  mandate  will  Ue  to 
compel  the  Inferior  tribunal  so  to  exercise  it 

[3]  The  simple  question  left  for  considera- 
tion, therefore,  is  one  of  fact  Can  it  be  said 
that  under  respondent's  showing  of  fact  the 
position  which  he  has  taken  evinces  a  plain 
abuse  of  discretion?  He  was  the  Judge  who 
tried  the  cause.  Before  him  appeared  all 
of  the  witnesses  and  he  heard  all  of  the  evi- 
dence. It  was  his  right  to  take  into  consid- 
eration all  of  these  matters  in  exercising 
bis  discretion  In  the  decision  of  the  motion 
subsequently  made  before  him.  Harron  v, 
Harron,  128  Cal.  305,  60  Paa  932;  Gay  v. 
Gay,  146  Cal.  238,  79  Pac.  885.  His  conclu- 
sion upon  the  main  case  that  plalntUTs  ac- 
tion for  separate  maintenance  was  without 
merit  and  that  defendant  was  entitled  to  a 
divorce,  necessarily  contained  in  It  his  con- 
viction that  the  husband  was  no  longer  le- 
gally or  equitably  charged  with  the  support 
of  the  wife.  The  affidavits  of  the  wife  filed 
In  support  of  her  motion  that  the  venereal 
disease  from  which  she  suffered  had  Impair- 
ed her  health  and  rendered  her  incapable  of 
performing  manual  labor  as  a  domestic, 
which,  it  is  said,  was  the  only  kind  of  labor 
at  which  she  could  support  herself,  would. 
If  petitioner  were  destitute,  make  her  an  ob- 
ject of  charity,  but  did  not  impose  upon  the 
divorced  husband  the  duty  of  maintenance. 
The  second  phase  of  the  matter,  namely  the 
costs  upon  appeal,  Is  sufficiently  covered  by 
respondent's  answer  that  costs  upon  appeal 
have  actually  been  provided  for  and  the  ap- 
peal has  been  taken. 

[4]  In  the  matter  of  attorneys'  fees  we  can 
I>ercelve  no  objection  to  the  attitude  which 
the  trial  court  took  and  has  maintained.  In 
all  other  cases  an  attorney's  compensation  is 
estimated  when  his  services  have  been  per- 
formed. It  Is  not  even  'open  to  question  but 
that  the  value  of  those  services  can  be  better 
arrived  at  after  they  are  performed  than 
before.    No  more  hardship  Is  ihiposed  upon 


the  attorney  in  such  a  case  than  la  Imposed 
upon  the  attorney  for  an  executor  or  other 
trustee  who  must  first  perform  the  services 
and  await  the  settlement  of  the  executor's 
or  trustee's  account  before  receiving  his 
award.  Upon  the  determination  of  this  ap- 
peal and  the  going  down  of  the  remittitur, 
the  trial  court  will  still  have  the  parties  liti- 
gant before  it  and  the  respondent  can  then, 
as  he  suggests,  the  more  wisely  exercise  his 
discretion  in  the  matter  of  the  allowance  of 
attorneys'  fees. 

The  objection  that  an  allowance  of  such 
attorneys'  fees  cannot  be  made  after  the 
services  have  actually  been  rendered,  which 
objection  is  based  upon  the  declarations  In 
Mudd  V.  Mudd,  98  Cal.  822,  33  Pac.  .114, 
lioveren  v.  Loveren,  100  Cal.  493,  35  Pac. 
87,  and  Lacey  ▼.  Lacey,  108  Cal.  45,  40  Pac. 
1056,  is  entirely  obviated  by  force  of  the  olr- 
cumstance  that  In  this  case  the  husband  did 
not  object,  but  stipulated  in  writing  his  con- 
sent that  this  might  be  done.  As  the  hus- 
band Is  the  only  person  whose  rights  could 
be  Injuriously  affected  by  such  an  order,  his 
consent  thereto  removes  any  possible  diffi- 
culty In  the  way  of  Its  legality  and  enforce- 
ment And,  finally,  it  may  here  be  said  that 
the  same  showing  which  we  hold  is  sufficient 
to -sustain  the  court's  order  refusing  alimony 
pendente  lite  will  equally  sustain  Its  order 
refusing  any  attorneys'  fees  whatsoever. 
Therefore  it  is  unnecessary  that  mandate 
should  issue.  A  suggestion  to  the  trial  court 
that  it  proceed  to  do  what  It  has  declared  Its 
wllltDgness  to  do  is  sufficient  in  the  premises. 

Mandate  Is  denied,  and  the  writ  dis- 
charged. 

We  cwcur:  ANGEUiOTTI,  O.  J. ;  SHAW, 
J. ;   SLOSS,  J. ;   MELVIN,  J. ;    LAWLOR,  J. 

an  Cal.  691) 

HOLABIRD   V.   RAILROAD  COMMISSION 

OF  STATE  OF  CALIFORNIA. 

(L.  A.  398ft-3988.) 

(Supremo  Court  of  California.    Jan.  17,  1916.) 

Cestiobabi  €=324 — Decisions  Reviewable — 

FlNALITT— PrELIMINABY    ObDEB. 

Code  Civ.  Proc  {  1068,  authorizes  a  writ  of 
review  when  an  inferior  court,  etc.,  exercising 
judicial  functions,  has  exceeded  its  jurisdiction, 
and  there  is  no  appeal  nor  any  adequate  and 
speedy  remedy,  and  section  1074  declares  that 
review  shall  not  extend  further  than  the  deter- 
mination whether  such  inferior  tribunal  has 
regularly  pursued  its  authority.  Public  Utilities 
Acts  (St  Sp.  Sess.  1911,  p.  55;  St.  1915,  p. 
161)  {  67,  provides  that  one  aggrieved  by  any 
order  of  the  Railroad  Commission  may  apply  to 
the  Supreme  Court  for  a  writ  of  review  to  de- 
termine whether  the  commission  has  regularly 
pursued  its  authority,  and  section  60,  giving  the 
commission  certain  powers,  does  not  autbonze  a 
proceeding  to  determine  whether  a  particular 
person,  etc,  is  carrying  on  a  public  utility  or  a 
private  enterprise.  The  commission,  on  com- 
plaints of  several  parties  that  petitioner,  a  cor- 
poration organized  to  sell,  rent,  and  distribute 
water  to  the  public  for  irrigation  purposes,  had 
refused  to  deliver  water  to  complainants,  and 
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seeking  an  order  reqnlring  it  to  deliver  water, 
over  its  demurrer  to  the  complaints,  on  the 
ground  that  the  commission  had  no  jurisdiction, 
heard  evidence,  found  it  to  be  a  public  utility 
water  system,  and  overruled  the  demurrer^  leav- 
ing the  case  still  pending  for  final  determination. 
Held,  that  a  petition  for  writ  of  review  of  the 
commission's  rulings  preliminary  to  the  final 
determination  was  premature,  and  would  be  dis- 
missed without  prejudice. 

[Ed.  Kote.— For  other  cases,  see  Certiorari, 
Cent.  Dig.  i  37 ;  .  Doc.  Dig.  «=s24.] 

In  Bank.  Petition  for  writ  of  review  by 
W.  H.  Holablrd,  receiver  of  the  property 
of  the  California  Development  Company, 
against  the  Railroad  Commission  of  the  state 
of  California.  Petition  dismissed,  witli- 
out  prejudice. 

W.'  B.  Mattiews  and  S.  B.  Robinson,  both 
of  lioa  Angelee,  for  petitioner.  Douglas 
Brookman,  of  San  Francisco  (Max  Tbelen,  of 
San  Francisco,  of  counsel),  for  respondent 
Haines  &  Haines,  of  San  Diego,  and  John  M. 
BSshleman,  of  El  Centro,  amid  curls. 

SHAW,  J.  In  each  of  the  aforesaid  cases 
the  petitioner  seeks  to  review  and  annul  an 
alleged  decision  and  order  of  the  Railroad 
Oommission.  The  order  in  No.  8986  was 
made  upon  the  complaint  of  Louis  J.  Ivey 
to  the  commission;  that  in  3087  upon  the 
complaint  of  Adolpb  Becker;  and  that  In  No. 
3988  upon  the  complaint  of  F.  W.  Weeks,  as 
president  of  the  Holtrllle  dty  council.  The 
nature  of  the  proceedings  may  best  be  shown 
by  a  brief  statement  of  the  facts  alleged  in 
the  complaint  of  Becker  and  of  the  order 
made  In  that  case. 

Becker  complained  to  the  commission,  al- 
leging that  the  California  Development  Com- 
pany was  a  corporation  organized  under  the 
laws  of  New  Jersey  to  carry  on  the  business 
of  selling,  renting,  and  distributing  water 
for  irrigation  purposes  for  compensation  and 
hire;  that  it  waa  operating  an  irrigation  sys- 
tem in  the  county  of  Imperial,  and  thereby 
distributing,  selling,  and  renting  water  gen- 
erally to  the  public  in  that  county,  for  the 
irrigation  of  the  land  of  the  Imperial  valley, 
including  a  tract  of  land  of  Becker  contain- 
ing some  240  acres;  that,  in  an  action  pend- 
ing in  the  superior  court,  W.  H.  Holablrd 
had  been  duly  appointed  receiver  of  said 
company,  and  in  that  capacity  was  carrying 
on  the  business  of  the  company;  that  Becker 
needed  water  with  wMch  to  irrigate  his 
land,  and  had  demanded  the  delivery  there- 
of from  said  receiver,  ofTering  to  pay  the 
usual  rate  fixed  therefor,  but  that  the  re- 
ceiver thereupon  refused,  and  still  refuses, 
to  deliver  any  water  to  said  Becker.  The 
prayer  was  that  the  commission  make  an  or- 
der requiring  the  receiver  to  deliver  water 
to  Becker  for  the  irrigation  of  said  land  at 
the  same  price  and  terms  upon  which  it  de- 
livered water  to  other  persons  owning  lands 
under  the  system.  The  receiver  appeared 
and  filed  a  paper,  denominated  a  demurrer  to 
the  complaint  of  Becker,  on  the  ground  that 


the  commiBsion  had  no  Jurisdiction  of  the 
proceeding.  The  particular  point  sftated  in 
the  demurrer  was  that  it  did  not  tippeBu  that 
the  water  supply  in  charge  of  the  defoidant 
as  receiver  is,  or  ever  has  been,  dedicated  to 
public  use,  or  that  the  syston  ctmtrolled  by 
him  IB  a  public  utility.  The  commission  did 
not  see  fit  to  rest  its  determination  as  to  its 
Jurisdiction  upon  the  allegations  of  the  com- 
plaint of  Becker  to  wl^ch  the  demurrer  of 
Holablrd  was  addressed,  but  took  evidence 
on  the  subject  of  the  character  of  the  com- 
pany and  made  findings  of  fact  upon  the  evi- 
dence. Thereupon  it  made  the  following  or- 
der: 

"A  public  consolidated  hearing  having  been 
held  in  the  above-entitled  cases  on  the  question 
whether  the  Railroad  Commission  has  jurisdic- 
tion over  the  defendants,  and  this  question  beins 
now  ready  for  decision,  the  Railroad  Commin- 
sion,  in  reliance  on  each  statement  or  findinjc  of 
fact  contained  in  the  opinion  whi(^  precedes  thin 
order,  hereby  finds  that  the  water  system  of 
California  Development  Compeny  is  a  public 
utility  water  system,  and  that  W.  H.  Holabird, 
as  receiver  thereof,  is  a  public  utility,  subject 
to  the  jurisdiction  of  the  Railroad  Commission. 
It  is  accordingly  ordered  that  the  demorrers  in 
each  of  the  above-entitled  cases  be,  and  the  same 
are  hereby,  overruled,  and  the  defendant  in  each 
of  said  cases  is  hereby  given  twenty  (20)  days 
from  service  of  a  certified  copy  of  tiiis  opinion 
and  order  in  which  to  satisfy  the  respective  com- 
plainants or  to  answer." 

It  is  this  order  wliidi  the  petlti<»ier  here 
seeks  to  review.  In  regard  to  the  complaints 
of  Ivey  and  Weeks  Uke  proceedings  were 
bad,  resulting  in  orders  the  same  to  form  as 
that  above  given.  At  the  close  of  its  oplnlMi, 
referred  to  in  the  above  order,  the  commis- 
sion says: 

"It  will  be  understood,  of  course,  that  the  pres- 
ent decision  deals  only  with  the  question  of 
this  commission's  jurisdiction.  If  this  decision 
stands,  it  by  no  means  necessarily  follows  that 
complainants  in  any  or  all  of  these  cases  will 
ultimately  secure  the  relief  for  which  they  aslc" 

Each  case  is  still  pending  before  the  com- 
mission for  final  determination.  The  orders 
asked  for  have  not  been  made  and  may  yet 
be  denied.  Xo  flnaPdetermlnatlon  of  either 
case  has  been  made.  It  may  be  that  the 
receiver  will  not  be  injured  or  the  system  he 
controls  at  all  be  affected  by  the  final  orders. 
We  think  this  proceeding  is  premature. 

The  writ  of  review  lies  only  when  the  final 
determination  of  an  Inferior  court,  tribunal, 
or  board  is  in  excess  of  its  Jurisdiction. 
Code  Civ.  Proc.  {  1068.  The  language  of  the 
section  limits  it  to  cases  where  the  tribunal 
"has  exceeded"  its  Jurisdiction.  It  does 
not  lie  to  determine  the  correctness.  In  point 
of  law,  of  rulings  or  decisions  made  by  such 
court,  tribunal,  or  board,  upon  obJectlMis 
made  or  questions  arising  in  the  course  of  tbe 
proceeding  or  cause  preliminary  and  prior 
to  the  final  determination  regarding  tbe  ac- 
tion which  it  is  asked  to  take  in  the  matter. 
Wilson  V.  Sacramento  County,  3  CaL  388; 
People  V.  County  Judge,  40  CaL  479;  Aber- 
ding  T.  Macbam,  40  CaL  656;  Liamb  v.  Scbot- 
tler,  54  CaL  320;   Sobers  t.  Superior  Court; 
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84  CaL  642.  24  Fnc  296;  Gauld  ▼.  Board,  122 
Cal  18,  54  Paa  272.  In  Wilson  v.  Sacra^ 
mento  Count7  the  board  of  superviaors  had 
overruled  an  objection  that  it  had  no  Juris- 
diction over  an  application  for  a  ferry  li- 
cense, bnt  had  not  granted  or  refused  such 
license.  In  People  v.  County  Judge  the  Judge 
had  entertained  an  application  of  certain 
street  commissioners  asking  him  to  fix  the 
comiiensation  which  they  should  receive,  and 
had  set  the  application  for  hearing,  but  bad 
not  otherwise  acted  upon  it  In  Lamb  t. 
Schottler  one  of  the  points  involved  was  the 
right  to  a  review  of  the  action  of  the  board 
of  supervisors  upon  a  proposed  resolution, 
which  was  still  pending  before  it  ^nd  had 
not  been  adopted.  In  Sayers  v.  Superior 
Court  the  petitioner  bad  been  cited  to  show 
cause  why  he  should  not  be  punished  in  con- 
tempt for  disobeying  an  order  of  the  superior 
court,  but  he  had  not  been  adjudged  guilty 
or  tried  on  the  charge.  In  Gauld  v.  Board 
an  application  had  been  made  to  the  board  of 
snpervlsorg  for  a  telephone  franchise  and  cer- 
tain proceedings  had  been  taken  under  the 
statute  toward  the  granting  of  such  fran- 
chise, but  none  had  been  granted. 

In  all  these  cases  it  was  held  that  the  ap- 
plication for  a  writ  of  review  was  premature, 
and  in  each  case  the  proceeding  was  accord- 
ingly dismissed  or  denied.  In  People  v. 
County  Judge,  the  court  said: 

"The  writ  of  certiorari  is  a  writ  of  review. 
Its  office  Is  to  bring  ap  for  review  final  de- 
terminations and  adjudications  of  inferior  tribu- 
nals, boards,  or  officers  exercising  judicial  func- 
tions, when  there  is  no  appeal^or  any  plain, 
■peedy,'  and  adequate  remedy.  The  writ  is  nec- 
essarily founded  on  a  final  determination." 

It  was  further  said  that,  if  such  writ 
might  issue  at  any  step  in  the  proceedings 
of  the  inferior  tribunal  to  annul  its  rulings: 

"This  would  be  the  exercise  of  original  juris- 
diction by  the  court  issuing  the  writ,  and  not  a 
review  of  the  determination  of  the  inferior  tri- 
bunal. The  matter  complained  of  would  be,  not 
that  the  tribunal  had  exceeded,  but  that  it  was 
about  to  exceed,  its  Jurisdiction." 

In  Sayera  t.  Superior  Court,  the  court 
said: 

"The  function  of  a  writ  of  review  is  not  to 
restrain  ttie  proceedings  of  an  inferior  tribunal, 
bat  to  annul  proceedings  which  have  been  taken' 
without  jurisdiction.  It  cannot  be  employed 
to  prevent  a  threatened  excess  of  jurisdiction. 
It  18  issued  only  when  an  inferior  tribunal, 
board,  or  officer  exercising  judicial  functions  has 
exceeded  the  jurisdiction  of  such  tribunal,  board, 
or  officer." 

The  present  case  cannot  be  distinguished 
from  those  above  dted.  '  There  has  been  no 
final  adjudication.  The  order  merely  over- 
rules a  demurrer.  It  does  not  decide  the 
case.  The  decision  of  the  commission  that  the 
California  Development  Company, .  through 
the  receiver,  is  conducting  a  public  utility. 
Is  preliminary  only.  Before  proceeding 
to  regulate,  the  commission  must  always 
ascertain  that  the  person  or  corporation  to 
be  regulated  is  one  over  whom  it  is  given 
authority,  else  it  must  refuse  to  act  further. 
As  it  is  a  question  affecting  the  jurisdiction 
154P.--e3 


of  the  commission  to  act  at  all,  It  may  revoke 
its  ruling  thereon  at  any  time  before  the  ac- 
tion invoked  by  the  complainant  has  been 
taken  or  refused,  or  at  any  time  before  tha 
authority  to  grant  a  rehearing  has  expired. 
A  lac^  of  Jurisdiction  of  the  subject-matter 
is  sufficient  cause  for  arresting  a  proceeding 
at  any  stage,  whenever  it  appears  or  is  call- 
ed to  the  attention  of  the  tribunal,  and  it  is 
not  bound  *y  a  preliminary  decision  thereon. 

There  is  nothing  in  the  Public  UtlUties  Act, 
under  which  the  commission  proceeds,  which 
changes  the  general  rule  concerning  writs 
of  review  In  this  respect  Section  67  of  that 
act  provides  that  a  i)er8on  claiming  to  be  ag- 
grieved by  any  order  or  decision  of  the  com- 
mission may  apply  to  the  Supreme  Court  for 
a  writ  of  review  for  the  purpose  of  having 
the  lawfulness  of  the  order  or  decision  in- 
quired into  and  determined,  and  that: 

"The  review  shall  not  be  extended  further 
than  to  determine  whether  the  commission  has 
regularly  pursued  Its  authority,  including  a  de- 
termination of  whether  the  order  or  decision  un- 
der review  violates  any  right  of  the  petitioner 
under  the  Constitution  of  the  Cnited  States  or 
the  state  of  California."  Stats.  Spec  Sees. 
1911,  S5;  Stats.  1916, 161. 

Vixcept  toe  the  reference  to  constitutional 
questions,  which  is  perhaps  unnecessary,  the 
language  quoted  is  similar  to  that  of  section 
1074  of  the  Code  of  Civil  Procedure,  which 
declares  that  the  writ  of  review  "cannot  be 
extended  further  than  to  determine  whether 
the  Inferior  tribunal,  board  or  officer  has 
regularly  pursued  the  authority  of  such  tri- 
bunal, board  or  officer."  There  la  nothing 
in  section  67  or  in  any  other  part  of  the  Pub- 
lic Utilities  Act  which  in  any  way  indicates 
an  intention  by  the  Legislature  to  enlarge 
the  writ  so  as  to  authorize  this  court  to  in- 
tervene in  the  course  of  a  proceeding  before 
the  Railroad  Commission,  stop  the  proceed- 
ings, and  determine  whether  or  not  its  in- 
termediate rulings  are  within  Its  powers. 
Neither  does  the  act  empower  the  com- 
mission to  make  general  adjudications  re- 
garding the  character  of  the  several  water 
corporations  or  i)ersons  using  or  disposing  of 
water,  or  conducting  other  business  enter- 
prises, within  the  state,  for  the  purpose  of 
ascertaining  whether  or  not  they,  or  any 
of  them,  are  public  utilities,  within  the  mean- 
ing of  the  Public  Utilities  Act,  and  therefore 
subject  to  the  jurisdiction  of  the  commission. 
No  proceeding  la  authorized  for  the  mere 
purpose  of  determining  this  question  with 
respect  to  any  person  or  corporation.  Sec- 
tion 60  authorizes  the  commission,  of  its  own 
motion,  or  upon  the  complaint  of  any  i)erson, 
to  inquire  into  any  act  or  thing  done  by  any 
public  utility,  and  to  make  such  order  there- 
in as  may  be  necessary  to  compel  such  publl« 
utility  to  comply  with  the  law  or  with  the  or- 
ders or  rules  of  the  commission,  but  it  does  not 
authorize  a  proceeding  for  the  sole  purpose  of 
inquiring  and  determining  whether  a  particu- 
lar person  or  corporation  is  carrying  on  a  pub- 
lic utllityi  or  Is  engaged  in  a  private  enter- 
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prise.  It  folIowB  Uiat  tbe  decision  of  the 
commission,  in  tlie  cases  Iiere  InvolTed,  that 
the  California  Development  Company  Is  a 
public  service  corporation  carrying  on  a  public 
service,  Is  not  an  adjudication  of  that  ques- 
tion which  is  made  final  by  any  provision  of 
tbe  Public  Utilities  Act,  and  it  remains  In 
fieri,  aa  in  any  other  similar  proceeding  be- 
fore a  court  or  tribunal.  This  being  the  case, 
It  Is  not  an  oitler  or  decision  which  is  sub- 
ject to  review  by  this  court  If  tbe  final 
order  of  the  commission  in  any  of  tbe  cases 
is  adverse  to  the  Interests  of  the  company 
In  charge  of  the  receiver,  tbe  decision  that 
it  is  a  public  ntllity.  If  it  then  stands  unre- 
voked, may  be  attacked  and  reviewed  upon 
an  application  for  the  review  of  such  final 
order. 

The  petitions  are  dismissed  without  preju- 
dice to  any  subsequent  proceeding. 

We  concur:  ANCELLOTTI,  C.  J.;  SLOSS, 
3.;  MELVIN,  J.;  HENSHAW,  J.;  LAW- 
LOR,  J. 


a71  Cal.  728) 

FIDELITY  &  DEPOSIT  CO.  OF  MARYI^AND 
V.  INDUSTRIAL  ACC.  COMMISSION  OF 
STATE  OF  CAUFORNIA  et  al.  (S.  F. 
7424.) 

(Supreme  Court  of  Calif omifi.    Jan.  18,  1916.) 

i.  Majsteb  and  Sebvant  ®=»250%,  New,  vol. 
16  Key-No.  Series — Compensation  fob  In- 
JUBiEs— Industrial  Couuission— Revikw 
OF  Decisions. 

Under  Workmen's  Compensation  Act  (St. 
1013,  p.  283)- §  12a,  subd.  %  as  amended  by 
St.  1915,  p.  1081,  imposing  liability  on  employ- 
ers witliout  regard  to  negligence  for  any  person- 
al injury  sustained  by  employes  arising  out  of 
and  in  tbe  course  of  the  employment  and  for  the 
death  of  any  such  employ^  where  the  injury  ia 
proximately  caused  by  tlie  employment  with  or 
without  negligence,  and  is  not  so  caused  by  the 
intoxication  or  the  willful  misconduct  of  the  in- 
jured employ^,  the  question  whether  an  employ^ 
tor  whose  death  tbe  Industrial  Accident  Com- 
mission awarded  compensation  was  guilty  of 
willful  misconduct  when  he  met  Ms  death  is  a 
jurisdictional  question  and  subject  to  review  by 
the  Supreme  Court. 

2.  Masteb  and  Seevant  «=»87%,  New,  vol. 
16  Key-No.  Series— Wobkhen's  Compensa- 
tion—Willful Misconduct  as  Defense. 
Under  Motor  Vehicle  Act  (St.  1913,  p.  649) 
{  22  re<)uiring  every  person  operating  a  motor 
vehicle  on  the  public  highways  of  the  state  to 
do  so  in  a  careful  and  prudent  manner,  etc., 
and  providing  that  it  shall  be  unlawful  to  drive 
at  a  rate  of  speed  in  excess  of  30  miles  an  hour, 
and  making  a  violation  thereof  a  misdemeanor 
punishable  by  fine  or  imprisonment  or  both,  an 
employ^  killed  while  driving  an  automobile  at  a 
speed  of  from  35  to  45  miles  an  hour  was  guilty 
of  willful  misconduct  within  Workmen's  Com- 
pensation Act,  §  12a,  suIkI.  3,  espedaUy  where 
such  speed  was  wholly  unnecessary,  and  it  was 
immaterial  that,  aa  found  by  the  Industrial  Ac- 
cident Commission,  this  speed  was  not  unusual 
according  to  the  usual  custom  of  drivers  of  auto- 
mobiles in  the  vicinity,  and  was  not  so  excessive 
as  to  amount  to  speed  mania  or  to  foolhardiness 
or  dare-deviltry,  or  that  it  was  not  in  violation 
of  any  instructions,  rules,  or  orders  of  the  em- 
ployer. 


In  Bank.  Original  application  by  tbe  Fi- 
delity &  Deposit  Company  of  Maryland  for  a 
writ  of  review  directed  to  the  Industrial 
Accident  Commission  of  the  State  of  Cali- 
fornia and  others.  Award  of  tbe  (^mmis- 
sion  annulled. 

Guy  Le  Roy  Stevlck,  A.  C.  Skaife,  L.  A. 
Jftedman,  and  Jewel  Alexander,  all  of  San 
Francisco,  for  petitioner.  Christopher  M. 
Bradley,  of  San  Francisco,  for  teqrandents. 

^lENSHAW,  3.  By  this  review  petitioner 
seek^  to  have  an  award  given  under  section 
84  of  the  Workmen's  Compensation  Act  of 
1913,  as  that  act  was  amended  in  1915,  de- 
clared Invalid.  W.  D.  Head,  president  and 
superintendent  of  the  Head  Drilling  Com- 
pany, a  corporation,  was  killed.  The  award 
was  made  to  his  widow.  There  is  thus  with- 
in this  case  the  question  of  the  power  of 
the  commission  to  make  any  award  In  case 
of  death.  But,  as  that  question  is  not  nec- 
essary to  tbe  decision  of  this  case,  and  as 
it  is  now  under  the  consideration  of  this 
court  in  another  case,  It  U  here  passed  over 
without  determination. 

[1,2]  The  question  presented  is  whether  or 
not  Head  was  guilty  of  willful  mlsdonduct 
when  he  met  his  death.  Workmen's  Com- 
pensation Act,  {  12a,  subd.  3.  Tills  ques- 
tion is  a  Jurisdictional  one,  and  therefore 
subject  to  review  by  this  court.  Great  West- 
ern Power  C!o.  v.  PiUsbury,  149  Pac.  35. 
Over  the  facts  there  is  no  dispute.  In  tbe 
course  of  bis  employment  Head,  who  was  at 
Taft,  was  directed  to  go  to  Los  Angeles  on 
the  work  of  his  company.  He  hired  an  au- 
tomobile, with  a  driver,  to  take  blm  from 
Taft  to  Bakersfleld,  at  which  point  he  pro- 
posed to  embark  on  a  train  for  Los  Angeles. 
The  distance  between  Taft  and  Bakersfleld 
is  about  40  miles,  and  he  had  four  hoars  of 
time  to  make  the  run  and  catch  his  train. 
Leaving  Taft,  he  displaced  tbe  driver,  and 
took  the  wheel  himself.  It  was  in  the  night 
time.    Tbe  commission  finds  the  following: 

"That  at  said  time  he  was  driving  the  an- 
tomobile  at  a  rate  of  speed  from  35  to  45  miles 
per  hour.  That  said  rate  of  speed  was  not  en- 
tirely safe  in  view  of  the  condition  of  the  road 
at  the  place  of  the  accident,  but  that  the  evi- 
dence is  insufficient  to  establish  that  such  speed 
was  unusual  according  to  the  usual  custom  of 
drivers  of  automobiles  in  that  vicinity,  or  that 
it  was  so  in  excess  of  customary  rates  of  speed 
as  to  amount  to  speed  mania,  or  that  said  ex- 
cessive speed  amounted  to  more  than  ordinary 
negligence  or  amounted  to  foolhardiness  or  dare- 
deviltry  ;  that  the  adt  of  the  deceased  in  driving 
at  said  rate  of  speed  was  not  in  violation  of 
any  instructions,  rules,  or  orders  made  by  the 
said  employer,  the  W.  D.  Head  Drilling  Compa- 
ny, for  the  safety  of  its  employes  or  any  of 
them." 

While  BO  driving  the  car  It  ran  into  a 
sandy  piece  of  road  and  overturned.  Head 
was  Idlled,  and  the  driver  injured. 

The  law  of  this  state  in  the  Motor  Vehlde 
Act  (Stats.  1913,  p.  649)  declares: 
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"Every  person  operating     •     ♦     ♦     a  motor 

*  •  *  Tehicle  on  the  public  highways  of  this 
rtate  shall  operate  •  •  •  the  same  in  a  care- 
tul  and  prudent  manner  and  at  a  rate  of  speed 
3ot  greater  than  is  reasonable  and  proper,  hav- 
ing regard  to  the  traflSc  and  use  of  the  highway, 
Eind  no  {lerson  shall  operate  or  drive"  an  aato- 
mobile  "or  other  vehicle  on  the  public  highway 

*  *  *  as  to  endanger  the  hfe  or  limb  of 
any  person  or  the  safety  of  any  property :  Pro- 
vided, that  it  shall  be  unlawful  to  drive  at  a  rate 
of  speed  in  excess  of  30  miles  an  hour."  Sec- 
tion 22. 

A  ylolatlon  of  this  provision  is  declared  a 
misdemeanor,  ptmlshable  by  fine  or  imprison- 
ment or  both.    Admittedly,  therefore,  under 
the  very  findings  of  the  commission.  Head 
was  violating  the  express  mandate  of  the  law 
designed  for  his  own  protection,  for  the  pro- 
tection of  the  other  occupants  of  the  car, 
and  for  the  protection  of  the  general  public. 
His  act  in  so  doing  was  criminal.    Much  of 
the  finding  of  the  commls&ion  which  we  have 
quoted  at  length  is  quite  beside  the  question 
and  without  the  slightest  persuasive  force. 
It  matters  not,  for  example,  that  the  evi- 
dence Is  insufficient  to  establish  that  such 
speed  was  "unusual  according  to  the  usual 
custom  of  drivers  of  automobiles  in  that 
Tldnlty."    That  40  men  violate  the  law  and 
commit  crimes  is   neither  Justification   nor 
excuse  for  the  forty-first  man  who  does  the 
same  thing.     Nor  yet  does  It  matter  that 
Head  was  not  afflicted  with  "speed  mania," 
nor  that  his  excessive  speed  did  not  "amount 
to  foolhardlness  or  dare-deviltry."     Nor  Is 
it  of  the  slightest  consequence  that  Head 
was  not  violating  any  rule  or  order  made  (ty 
bis  company.     Indeed,  it  would  be  as  re- 
markable as  it  would   be  unnecessary  for 
an  employer  to  give  a  specific  instruction  up- 
on a  matter  completely  covered  by  a  penal 
statute.     The  plain   and   unescapable  fact 
Is  that  Head  was  criminally  violating  a  law 
designed  for  bis  own  protection  and  for  that 
of  the  general  public.     The  statute  ItseU 
forbade  him  from  endangering  "the  life  or 
limb  of  any  person,"  himself  as  well  as  oth- 
ers, and  fixed  the  danger  point  of  speed  at 
30  miles  an  hour.     The  finding  Is  that  his 
rate  of  speed  "was 'not  entirely  safe."    But 
even  without  such  a  finding,  or  if  the  find- 
ing declared  It  to  be  a  safe  rate  of  speed,  the 
fact  still  remains  that  the  deceased  willfully 
and  deliberately  misconducted  himself  and 
violated  the  plain  mandate  of  the  law.    Says 
Willis  (Workmen's  Compensation,  p.  58): 

"Where  there  is  a  deliberate  and  unmistakable 
act  of  disobedience  to  an  express  order,  or  where 
there  is  a  deliberate  breach  of  a  law  or  rule, 
which  is  framed  in  the  interests  of  the  work- 
ingmao,  it  will  be  held  that  such  a  breach  or 
such  disobedience  amounts  to  serious  miscon- 
duct" 

Tliere  is  no  finding  and  indeed  nothing  in 
the  record  extenuating  or  excusing  the  con- 
duet  of  the  deceased.  He  was  not  even  im- 
pelled by  the  desire  to  make  the  train  con- 
nection. Be  had  four  hours  in  which  to 
travel  40  miles.    The  conclusion  is  unavoid- 


able that  he  was  guilty  of  the  willful  mis- 
conduct contemplated  by  the  law. 

For  this  reason,  without  consideration 
paid  to  any  of  the  other  propositions  urged 
upon  our  attention,  the  award  of  the  com- 
mission must  be  and  hereby  is  annulled. 

We  concur:  ANGELLOTTI,  C.  J.;  MEL- 
VIN,  J.;  SliOSS,  J.;  SHAW,  J.;  LAW- 
LOR,  J. 

(171  Col.  702) 

TUCKER  et  al.  v.  UNITED  RAILROADS  OF 
SAN  FRANCISCO.     (S.  F.  6279.) 

(Supreme  Court  of  California.    Jan.  17,  1916.) 

1.  Street  RAn.BOADS  <g=>103  —  Injuries  to 
Persons  on  Tracks  —  ItAst  Clsas  Chance 
Doctrine. 

The  last  clear  chance  doctrine  as  to  injuries 
on  street  car  tracks  applies  in  California. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent  Dig.  {  219;   Dec.  Dig.  <S=»103.] 

2.  Trial  «=»397— Findings— Necessitt. 

In  an 'action  for  the  killing  of  one  on  de- 
fendant's street  car  tracks,  where  the  pleadings 
raised  the  question  whether  deceased  was  guilty 
of  contributory  negligence  proximately  causing 
death,  the  failure  of  the  court,  the  action  being 
tried  without  a  jury,  to  make  a  finding  respon- 
sive to  this  issue,  was  error. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  §§  940-945;  Dec.  Dig.  <8=»397.1 

3.  Street  Railroads  <g=s>102  —  Injuries  to 
Persons  on  Tracks — Last  Clear  CHANtns 
Doctrine. 

In  view  of  Civ.  Code,  f  1714,  declaring  that 
every  one  is  responsible,  not  only  for  the  result 
of  his  willful  acts,  but  for  an  injury  caused  by 
his  negligence,  no  conduct  of  a  street  railway 
company,  however  willful  or  wanton,  will  re- 
lease a  person  from  using  ordinary  care  in  pre- 
serving himself  from  danger  and  injury ;  con- 
sequently, where  deceased's  contributory  negli- 
gence was  the  proximate  cause  of  the  accident, 
the  fact  that  the  street  railway  company's  serv- 
ants were  guilty  of  wanton  negligence  will  not 
warrant  recovery  on  the  last  clear  chance,  doc- 
trine. 

[Ed.  Note. — For  other  cases,  see  Street  Rail- 
roads, Cent  Dig.  g§  186,  194,  200,  203;  Dee. 
Dig.  <S=5>102.] 

4.  Appeal  and  Error  <e=s>1011  —  Review  — 
Question  of  Fact. 

Where  the  evidence  as  to  whether  the  car 
could  have  been  stopped  after  deceased's  pres- 
ence was  discovered  conflicted,  and  plaintiff  re- 
lied on  the  last  clear  chance  doctrine,  held,  on 
the  evidence,  that  the  question  whether  her  con- 
tributory negligence  barred  recovery  is  a  fact  t" 
be  determined  as  such  by  the  trial  court,  which 
sat  without  a  jury,  and  cannot  be  decided  on  ap 
peal. 

[Ed.  Note. — ^For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §§  3983-3989 ;  Dec  Dig.  «=» 
1011.] 

In  Bank.  Appeal  from  Superior  Court, 
City  and  County  of  San  Francisco;  J.  BX 
Prewett,  Judge. 

Action  by  Theodore  N.  Tucker  and  another, 
heirs  of  Eva  May  Tucker,  deceased,  against 
the  United  Railroads  of  San  Francisco,  a  cor- 
poration. From  a  Judgment  for  plaintiff* 
and  an  order  denying  new  trial,  defendant 
appeals.    Reversed  and  remanded. 
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Wm.  M.  Abbott  and  Wm.  M.  Cannon,  both 
of  San  Francisco,  for  appellant  A.  M.  De 
Vail  and  Barclay  Henley,  both  of  San  Fran- 
cisco, for  respondents. 

MELVIN,  J.  PlaintifTs  were  snccessfol  In 
an  action  against  the  defendant  for  damages 
for  the  death  of  Eva  May  Tucker,  which,  it 
was  alleged,  was  dne  to  the  negligence  of  de- 
fendant's servants  in  the  operation  of  an  elec- 
tric street  car.  Defendant  appeals  from  the 
Judgment  and  from  an  order  denying  Its  mo- 
tion for  a  new  triaL 

The  accident  took  place  at  ahont  8  o'clock 
in  the  evening.  The  car  had  Just  traversed 
the  curve  from  Clement  street  to  Thirty- 
Third  avenue,  in  San  Francisco,  and  was  pro- 
ceeding in  a  southerly  direction  on  the  last- 
named  thoroughfare,  which  at  that  place  is 
nnpaved.  The  car  almost  stopped  at  the 
curve,  but  on  signal  from  the  conductor  the 
motorman  applied  the  current,  and  the  car 
moved  into  Thirty-Third  avenue  with  in- 
creasing speed.  The  night  was  dark  and 
somewhat  foggy.  There  were  no  street  lights, 
but  the  headlight  was  shining  brightly,  ren- 
dering objects  on  the  track  clearly  visible  for 
a  distance  of  40  feet  from  the  motorman's  po- 
sition. The  car  was  brilliantly  illuminated 
within,  and  its  lights  could  have  been  seen  by 
a  person  having  normal  vision  for  a  much 
-J  gi;eater  distance  than  40  feet.  The  car  was 
a  heavy  one,  and  it  made  considerable  noise 
While  in  motion,  particularly  in  taking  the 
curve  into  Thirty-Third  avenue.  When  it  be- 
gan its  Journey  along  the  avenue,  the  con- 
ductor went  forward  to  the  front  platform. 
There  was  testimony  tending  to  show  that 
thereupon  he  engaged  in  some  sort  of  a  scuffle 
with  the  motorman,  and  that,  putting  on  the 
,  motorman's  cap,  he  took  hold  of  the  control- 
ler bar.  This  testimony  is  disputed,  how- 
ever, as  we  will  have  occasion  to  note  in  the 
further  discussion  of  this  case.  The  em- 
ployes of  defendant  saw  E/va  May  Tucker 
when  the  car  had  reached  a  point  near  the 
middle  of  the  block  about  300  feet  from  the 
curve.  It  was  then  moving  quite  rapidly. 
She  was  a  few  feet  in  front  of  the  car,  and 
was  standing  or  walking  on  the  track  with 
her  back  partly  turned  toward  the  qar.  The 
motorman  attempted  to  stop  the  car,  but 
could  not  do  so  until  the  woman  had  been 
struck  and  killed.  The  trial  was  before  the 
court  without  a  Jury,  and  Judgment  whs  given 
in  favor  of  the  plaintiffs  for  $2,500.  The 
court  failed  to  find  upon  the  alleged  contiibu- 
tbry  negligence  of  the  deceased.  This  is 
specified  as  error,  and  the  appellant  also  as- 
serts that  upon  the  uncontradicted  evidence 
the  deceased  was  guilty  of  contributory  negli- 
gence proximately  causing  her  death. 

[1]  The  respondents  do  not  seriously  ques- 
tion that  the  failure  of  the  deceased  to  take 
note  of  the  approach  of  the  brilliantly  illu- 
minated car  and  to  remain  in  a  place  of  safety 
until  after  It  had  passed  would  have  amount- 
ed ordinarily  to  negligence,  but  they  insist 


that  her  negligence  was  not  the  proximate 
cause  of  death,  because  the  conduct  of  the 
servants  of  the  defendant  was  gross  negli- 
gence against  which  (they  say)  the  defense  of 
contributory  negligence  is  of  no  avaiL  Tbey 
cite  numerous  authorities  from  other  states 
upholding  the  rule  that  gross  negligeoc«v 
amounting  to  a  reckless  disregard  of  public 
safety,  when  the  death  of  another  Is  directly 
due  to  snch  gross  negligence,  precludes  a  plea 
of  contributory  negligence  on  the  part  of  the 
decedent  to  defeat  the  action.  We  will  not 
pause  to  analyze  these  authorities,  because 
the  doctrine  of  "last  clear  Chance"  Is,  and  for 
many  years  has  been,  a  part  c^  the  law  of 
California,  and  that  of  "comparative  negli- 
gence" has  never  held  a  place  In  our  Juris- 
prudence. 

[2]  The  pleadings  clearly  raised  ttie  Issue, 
and  the  court  was  bound  to  find  upon  the 
question  whether  or  not  deceased  was  guilty 
of  contributory  negligence  proximately  caus- 
ing her  death.  The  failure  of  tlie  court  to 
make  a  finding  responsive  to  this  issue  was 
error. 

[S]  We  are  urged  to  declare  0iat  the  scuffle 
between  the  car  men  and  the  unlawful  rate 
of  speed  of  the  car  were  facts  established 
without  controversy,  and  that  therefore  gross 
contributory  negligence  of  the  defendant's 
servants,  continuing  to  the  very  instant  of 
the  impact  of  the  car  with  the  body  of  the  pe- 
destrian, makes  the  matter  of  her  contributo- 
ry negligence  one  of  no  moment.  Bat  the 
record  reveals  the  fact  that  there  was  a  con- 
flict of  testimony  upon  the  subjects  of  the 
car's  rate  of  speed  and  the  coadnct  of  the 
motorman  and  the  conductor.  Some  of  the 
witnesses  testified  that  there  was  a  scuffle  hi 
which  the  men  exchanged  hats,  but  they  de- 
nied this,  and  each  of  them  testified  that  the 
conductor  removed  the  motorman's  cap  for 
the  purpose  of  c<msulting  the  time  table  past- 
ed Insldei  There  was  other  testimony  that 
the  car  was  not  exceeding  the  lawful  rate  of 
eight  miles  an  hour  when  it  hit  the  woman. 

But  really  it  makes  no  difference  in  the 
analysis  of  a  defense  based  upon  the  contrU)- 
utory  negligence  of  a  person  injured  or  killed 
whether  the  negligence  of  the  defendant  was 
gross,  ordinary,  or  slight: 

"Contributory  negUgence  la  as  good  a  defense 
to  a  claim  founded  upon  gross  negligence  a*  to 
any  otlier."  1  Shearman  &  Bedfield  on  Negli- 
gence (6th  Ed.)  159. 

The  rule  is  thus  stated  in  the  cqdnion  of 

this  court  in  Sego  v.  Southern  Pacific  Ca,  137 

Cal.  407,  70  Pac.  279: 

"No  conduct  on  the  part  of  the  compaoy,  no 
matter  how  willful  and  wanton,  will  release  ■ 

Eerson  from  using  ordinary  care  in  preservinf 
imself  from  danger  and  consequent  injiu?. 
As  said  in  the  case  cited,  under  sucb  dream- 
stances  both  of  the  parties  are  equally  at  fault, 
and  there  can  be  no  recovery.  Bven  concedinK 
the  negligence  of  the  company  to  be  the  greater 
negligence,  still  in  this  state  the  courts  do  not 
recognize  the  principle  of  law  relating  to  com- 
parative negligence  which  obtains  in  Bome  of  our 
sister  states." 
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This  quotation  merely  restates  the  princi- 
ple embodied  in  section  1714  of  tbe  Clril 
Code,  which  is,  In  part,  as  follows: 

"Every  one  is  respoDBible,  not  only  for  tbe  re- 
sult of  his  willful  acts,  but  also  for  an  injury 
occasioned  to  another  by  his  want  of  ordinary 
care  or  skill  in  the  management  of  his  property 
or  person,  except  so  far  as  the  latter  has,  will- 
fully or  by  want  of  ordinary  care,  brought  the 
injury  upon  himself." 

In  Bennichsen  v.  Market  Street  Ry.  Co., 
149  Cal.  20,  84  Pac.  420,  the  evidence  tended 
to  show  that  the  niotorman,  at  the  mouleut  of 
the  accident,  was  \ooking  into  the  car,  instead 
of  fixing  his  attention  upon  tbe  track  ahead. 
It  was  held  that  snch  a  case  can  be  taken  out 
of  the  doctrine  of  contributory  negligence 
only  where  defendant  had  actual  knowledge 
of  plaintiff's  perilous  situation.  The  court 
cites  Harrington  v.  Los  Angeles  Ry.  Co.,  140 
CaL  614,  74  Pac.  15,  63  L.  R.  A.  238,  98  Am. 
St  Rep.  85,  and  Herbert  v.  Southern  Pacific 
Ca,  121  .Gal.  232,  63  Pac.  651,  in  support  of 
tbe  role.  This  rule  has  been  aanounc;ed 
many  times.  For  example,  in  Thompson  v. 
Los  Angelea,  etc,  Ry.  Co.,  165  CaL  754,  134 
Fac.  700,  it  was  again  held  that  the  doctrine 
of  "last  clear  chance"  is  based  upon  the  fact 
that  the  defendant  actually  did  know  of  the 
danger,  and  not  upon  the  proposition  that  by 
the  exercise  of  common  prudence  he  should 
have  been  aware  of.  It  Oearly  in  the  case  at 
bar  the  court  erred  in  failing  to  find  upon 
this  subject 

[4]  The  only  evidence  regarding  the  posi- 
tion of  the  woman  when  she  first  appeared 
upon  the  track  comes  from  the  two  servants 
of  the  defendant  The  conductor  testified 
that  she  was  six  or  eight  feet  In  front  of  the 
car  when  he  first  observed  her.  At  the  same 
moment  tbe  motorman  "threw  off  the  motor 
and  applied  the  air."  The  car  moved  twelve 
or  fifteen  feet  between  the  time  witness  saw 
the  woman  and  tbe  moment  It  stopped.  He 
did  not  give  any  estimate  of  the  speed  of  the 
car.  The  motorman  testified  that  the  car 
was  running  at  a  rate  of  speed  between  eight 
and  ten  miles  an  hour  at  tbe  time  of  the  acci- 
dent According  to  his  estimate  the  woman 
was  from  six  to  eight  feet  In  front  of  the 
car  when  he  first  saw  her.  Witness  McCaus- 
land,  who  was  a. passenger,  said  that  the 
■peed  was  from  six  to  eight  miles  an  hour. 
Formerly  he  had  been  in  tbe  employ  of  tbe 
defendant  as  a  motorman.  He  said  that  a 
car  in  the  position  of  the  one  in  question, 
Just  coming  out  of  a  curve  on  such  a  grade  as 
existed  at  that  place,  could  and  should  have 
been  stopped  within  five  feet.  Witness  Tuck- 
er, another  experienced  man  who  had  worked 
as  a  motorman,  testified  that  a  car  could  be 
stopped  on  that  grade  in  five  feet  In  this 
state  of  tbe  evidence,  we  cannot  say  that,  as 
matter  of  law,  the  defendant  was  entitled  to 
a  Judgment  based  upon  the  contributory  neg- 
ligence of  Mrs.  Tucker.'  The  questi(Hi  of 
"last  clear  chance"  was,  under  tbe  circum- 
stances, one  which  tbe  court  should  have  de- 


termined (there  was  no  Jury)  upon  the  fticts 
presented  by  the  testimony. 

It  follows  that  the  Judgment  and  order 
should  be,  and  accordingly  they  are,  reversed. 

We  concur:    ANGBILLOTTI,  0.  J. ;   HEN 
SHAW,  J.;  SLOSS,  J.;  SHAW.  J. 


an  Cat.  746) 
FLYNN  V.  rLYNN.     (S.  F.  6564.) 
(Supreme  <>>urt  of  California.     Jan.  19,  1916.) 

1.  DiVOBCK    9=»91— RSSIDEN'CB— AlXBOATIONB 
— SUTFICaiNCT. 

The  allegation  in  plaintiff's  complaint  for 
divorce  that  "plaintiff  resides  in  the  city  and 
county  of  San  Francisco,  state  of  California, 
and  has  resided  in  said  city  and  county  for  more 
than  four  years  next  immediately  preceding 
the  commencement  of  this  action,"  was  a  sufB- 
cient  allegation  of  the  residence  required  by 
Cir.  Code,  §  128,  without  alleging  that  the  resi- 
dence was  bona  fide,  since  such  allegation  neces- 
sarily implied  residence  in  good  faiui. 

[Ed.  Note.— For  other  cases,  see  Divorce, 
Cent   Dig.  §{  287-289;    Dec  Dig.  «=»91.] 

2.  Divorce  «=»125!—Residencib— Admission— 
Pboof  RsquiBKD. 

Where,  m  an  action  for  divorce,  defend- 
ant admitted  plaintiff's  residence  in  her  answer 
and  the  court  granted  plaintiff  a  divorce  with- 
out further  proof  *of  residence,  the  judgment 
must  be  reversed  on  defendant's  appeal  assert- 
ing such  ruling  as  error,  since  plaintiff's  resi- 
dence is  an  essential  fact  to  jurisdiction  in  di- 
vorce requiring  proof  independent  of  the  admis- 
sions or  statements  of  tbe  parties  under  Civ. 
Code,  f  130. 

[Ejd.  Note.— For  other  cases,  see  Divorce, 
Cent  Dig.  a  399-402;    Dec  Dig.  «=»123.] 

3.  DivoBCE   «=5Jl68-^CoLi.ATEaAi,   Attack  — 
ExPBESs  Findings— Decbeb—Vaudity. 

It  is  not  essential  to  the  validity  of  a  de- 
cree of  divorce  as  against  collateral  attack  that 
there  should  be  express  findings  of  fact  on  tbe 
question  of  the  essential  residence  or  of  other 
essential  facts  in  the  absence  of  a  statute  mak- 
ing such  findings  jurisdictional. 

[Ed.  Note.— For  other  cases,  see  Divorce, 
Gent  Dig.  H  649,  550;   Dec  Dig.  ^168.] 

Shaw,  J.,  dissenting. 

In  Bank.  Appeal  from  Superior  Court, 
City  and  County  of  San  Francisco;  John  J. 
Van  Nostrand,  Judge. 

Action  by  John  Flynn  against  Ellen  Flynn 
for  divorce.  Judgment  for  plaintiff  was  re- 
versed by  the  District  Court  of  Appeal  of 
tbe  Third  District  Dedalon  of  the  District 
Court  of  Appeal  vacated,  and  case  ordered 
transferred  to  the  Supreme  Court  for  deter- 
mination.   Judgment  reversed. 

Breen  &  Kelly,  of  San  Francisco,  for  anpel- 
lant  Charles  F.  Hanlon  and  Louis  H. 
Brownstone,  both  of  San  IVandsco,  for  re- 
spondent 

ANGEIXiOm,  O.  J.  This  Is  an  action  for 
divorce.  Plalntlfl  was  awarded  an  interlocu- 
tory decree,  from  which  defendant  appeals. 
The  Judgment  was  reversed  by  the  District 
Court  of  Appeal  of  the  Third  District,  solely 
on  the  ground  that  there  was  no  express 
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finding  tbat  plaintiff  bad  resided  In  the  state 
or  In  the  county  in  which  the  action  was 
brought  for  the  periods  specified  in  section 
128,  CivU  Code,  that  section  providing  tbat  "a 
divorce  must  not  be  granted  unless  the  plain- 
tiff has  been  a  resident  ot  the  state  one  year, 
and  of  the  county  in  which  the  action  is 
brought  three  months,  next  preceding  the 
commencement  of  the  action,"  and  also  that 
there  was  no  evidence  adduced  on  the  trial 
to  show  such  residence.  The  decision  of  the 
District  Court  of  Appeal  was  vacated  and 
the  case  ordered  transferred  to  this  court  for 
determination  because  we  were  not  satisfied 
as  to  the  correctness  of  certain  views  ex- 
pressed by  tbat  court  in  its  opinion. 

[1]  Plaintiff's  complaint  contains  a  suffi- 
cient allegation  of  residence  in  accord  with 
the  provisions  of  said  section  128,  Civil  Code, 
it  being  alleged  that : 

"Said  nlnintiS  resides  in  the  city  and  county 
of  San  Francisco,  state  of  California,  and  has 
resided  in  said  city  and  county  for  more  than 
four  years  next  immediately  preceding  the  com- 
mencement  of  this   action." 

Any  suggestion  tliat  such  allegation  is  de- 
fective for  the  reason  that  it  is  not  in  so 
many  words  alleged  thab  such  residence  was 
"bona  fide"  is  unwarranted  by  anything  con- 
tained in  the  statute,  and  if  anytliing  to  the 
contrary  Is  intimated  by  language  used  in 
Coleman  v.  Coleman,  23  CaL  App.  423,  138 
Pac.  362,  it  must  he  considered  as  disapprov- 
ed. Of  course,  the  residence  must  be  bona 
fide  as  a  matter  of  fact,  or  it  is  not  residence 
at  all.  The  allegation  of  residence  here  nec- 
essarily implies  residence  in  good  faith,  and 
entirely  measures  up  to  the  requirement  of 
the  statute. 

[2]  The  allegation  of  residence  was  not  -de- 
nied by  the  answer.  In  fact,  in  her  cross- 
complaint,  stating  a  cause  of  action  for  per- 
manent support  and  maintenance  under  sec- 
tion 137,  Civil  Code,  defendant  alleged  that 
both  parties  were  and  for  more  than  one 
year  next  preceding  the  commencement  of 
the  action  had  been,  residents  of  the  city  and 
county  of  San  Francisco.  The  bill  of  excep- 
tions, which  afllrmatively  states  that  it  "con- 
tains all  of  the  testimony  introduced  and  all 
of  the  proceedings  had  on  the  trial  of  said 
action,"  shows  that  no  actual  proof  of  resi- 
dence was  required,  and  that  the  court  ac- 
cepted the  admission  of  the  parties  on  that 
proposition,  it  being  stated  simply  that  "it 
was  admitted  tbat  •  •  •  the  plaintiff  bad 
resided  in  San  Francisco,  as  set,  forth  in  tbe 
complaint."  The  court  made  no  express  find- 
ing as  to  residence. 

In  the  ordinary  case,  of  course,  it  would  I>e 
a  complete  answer  to  any  suggestion  of  er- 
ror warranting  reversal  under  these  drcmn- 
stances,  tliat  the  allegation  of  residence  was 
admitted  by  the  pleadings,  and  also  expressly 
admitted  by  the  parties  on  the  trial.  This 
would  obviate  the  necessity  of  either  proof 
or  finding.  But  under  our  law  an  action  for 
divorce  is  sui  generis.  The  well-settled  policy 
of  the  law  is  to  protect  the  marriage  relation 


and  to  prevent  its  dissolution  In  any  case, 
even  where  the  parties  consent  to  or  desire 
Its  dissolution,  unless  cause  recognized  by 
the  law  as  warranting  the  same  ^xists.  Sec- 
tion 130,  Civil  Code,  provides,  as  it  has  ever 
since  the  year  1874,  that: 

"No  divorce  can  be  granted  upon  tlie  default 
of  the  defendant,  or  upon  the  uncorrotrarated 
statement,  admission,  or  testimony  of  tiie  par- 
ties, or  upon  any  statement  or  finding  of  fact 
made  by  a  referee ;  but  the  court  must,  •  •  • 
require  proof  of  the  facts  alleged." 

The  object  of  this  provision  is,  of  course, 
to  prevent  the  obtaining  of  a  divorce  by  de- 
lusion between  the  parties,  where  no  lawful 
ground  for  a  divorce  exists.  Its  effect  neces- 
sarily is  to  make  It  erroneous  for  a  court  to 
grant  a  divorce  In  the  absence  of  some  proof, 
independent  of  the  admissions  and  statements 
of  the  parties,  of  the  facts  warranting  such 
action.  That  a  party  appealing  from  a  judg- 
ment of  divorce  may  successfully  urge  such 
error  as  a  ground  for  reversal,  even  though 
the  essential  fact  was  admitted  by  tbe  plead- 
ings, appears  to  follow,  and  was  decided  In 
Bennett  v.  Bennett,  28  Cal.  690. 

It  must  be  taken  as  settled  by  the  decisions 
that  the  residence  prescribed  by  section  128, 
Civil  Code,  Is  essential  to'  the  Jurisdlctiwa  of 
a  court  to  grant  a  divorce,  and  also  that  the 
complaint  must  allege  such  residence.  The 
question  whether  the  residence  essential  to 
jurisdiction  exists  as  matter  of  fact  is,  of 
course,  one  to  be  determined  by  the  trial 
court,  but  obviously,  in  its  determination,  the 
trial  court  is  controlled  by  tbe  provisions  oi 
section  130,  Civil  Code,  and  cannot  act  upon 
the  uncorrol>orated  statement,  admission  or 
testimony  of  tbe  parties.  This  we  think  is 
clearly  the  effect  of  the  decision  In  Bennett 
V.  Bennett,  supra,  which  further,  as  already 
stated,  sustains  the  right  of  a  party  to  com- 
plain of  error  in  tbe  conclusions  of  the  trial 
court  in  this  regard,  although  in  such  court 
he  bad  admitted  the  allegation  of  residence. 
In  the  case  at  bar  the  bill  of  exceptions  af- 
firmatively shows  that  the  trial  court  faUed 
to  require  the  essential  proof  of  residence, 
and  that  It  acted  entirely,  so  far  as  that 
question  was  concerned,  on  the  uncorrobo- 
rated admissions  and  statements  of  the  par- 
ties. We  are  satisfied  that  imder  such  cir- 
cumstances the  judgment  cannot  be  upheld. 

[3]  In  view  of  certain  language  of  the  oi^n- 
lon  in  Coleman  v.  Coleman,  23  Cal.  App.  423, 
138  Pac.  362,  as  well  as  certain  language  in 
the  District  Court  of  Appeal  opinion  in  tbe 
case  at  bar,  we  deem  it  proper  to  add  that  it 
is  not  essential  to  the  validity  of  a  divorce  de- 
cree as  against  collateral  attack  that  there 
should  be  an  express  finding  of  fact  on  the 
question  of  the  essential  residence,  or,  indeed, 
express  findings  of  fact  on  any  question.  A 
conclusion  to  the  contrary  would  be  opposed  to 
the  well-settled  presumption  in  favor  of  the 
validity  of  judgments  of  courts  of  general  jn- 
risdiction,  and  would  not  be  warranted  in  the 
absence  of  some  statutory  provision  substan- 
tially making  such  express  findings  eesential 
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to  the  Jurisdiction  of  a  court  to  grant  a  di- 
vorce. There  Is  no  such  statutory  provision. 
The  only  possible  effect  of  a  mere  failure  to 
make  express  findings  in  such  a  case  Is  that 
the  Judgment  may  tie  reversed  on  an  appeal 
taken  by  one  of  the  parties.  Whether  a  Judg- 
ment sboold  even  be  reversed  on  an  appeal 
for  mere  failure  on  the  part  of  the  court  to 
make  an  express  finding  on  some  matter  es- 
sential to  the  granting  of  a  divorce,  where 
the  fact  Is  admitted  by  the  pleadings,  and 
there  is  no  showing  that  sufficient  proof  of 
the  fact  was  not  made  on  the  trial,  Is  a 
question  it  Is  unnecessary  here  to  determine. 
Here  we  have  the  showing  that  prefer  and 
sufficient  proof  of  the  essential  fact  was  not 
made  on  the  trial. 

It  Is  urged  that  if  the  Judgment  be  revers- 
ed, we  should  order.  In  the  exercise  of  our 
discretion,  that  a  new  trial  be  limited  to  the 
single  issue  of  residence.  We  have  examined 
the  record  with  this  suggestion  In  view,  and 
are  of  the  opinion  that  no  such  limitation 
should  be  made. 

The  Judgment  is  reversed. 

We  concur:  HENSHAW,  J.;  SLOSS,  J.; 
MELVIN,  J.;   LAWLOR,  J. 

SHAW,  J.  I  dissent.  I  think  the  case 
comes  within  the  rule  of  section  4%  of  arti- 
cle 6  of  the  Constitution.  Furthermore,  the 
case  was  hotly  contested  in  the  lower  court 
There  was  no  collusion.  The  lack  of.  cor- 
roborative evidence  was  not  urged  below. 
The  objection  should  not  be  allowed  to  pre- 
vail on  appeal.  It  Is  clearly  the  result  of  an 
afterthou^t. 

071  Cal.  «97) 

In  re  MURPHT'S  ESTATE.     (L.  A.  4323.) 

(Supreme  Court  of  California.    Jan.  17,  1916.) 

1.  EXECUTOBS  Awn  Admini^tratobs  ®=111 — 
"Obdinaby  Pbobatk  Peockkdino" — Attob- 
nbt'b  Fees — Statute. 

Under  Code  Civ.  Proc.  f  1619,  allowing  at- 
torneys for  administratora  a  fee  out  of  the  es- 
tate for  conducting  the  ordinary  probate  pro- 
ceedings, an  attorney's  services  in  filing  a  brief 
in  opposition  to  the  petition  for  revocation  of 
letters  of  administration  granted  to  the  public 
administrator  and  in  preparing  an  order  therein 
was  not  an  ordinary  probate  proceeding,  so  that 
there  was  no  basis  for  the  allowance  of  an  at- 
torney's fee. 

[Ed.  Note. — For  other  case,  see  Executors  and 
Administrators,  Cent.  Dig.  {{  448-462;  Dec. 
Dig.  «=9lll. 

For  other  definitions,  see  Words  and  Phrases, 
Second  Series,  Ordinary  Probate  Proceedings.] 

2.  EXECUTOBS  AND   ADUINIBTBATOBS   €=>111 — 

Public  Aduinistbatob  —  Act— ArrosiTET's 

Feb— Statute. 

Under  Code  Civ.  Proc.  {  1619,  allowing  at- 
torneys for  administrator's  fees  out  of  the  estate 
for  conducting  the  ordinary  probate  proceedings, 
with  a  further  allowance  for  extraordinary  serv- 
ices, and  the  county  charter  of  Los  Angeles 
County,  by  article  6,  8  14,  creating  the  office  of 
county  counsel,  and  by  article  6,  |  21,  requir- 
ing such  counsel  to  act  as  attorney  for  the  pub- 
lic administrator,  and  in  every  matter  to  collect 


the  attorney's  fee  allowed  therein  by  law,  and  to 
pay  it  into  the  county  treasury,  the  county  coun- 
sel, who  gave  no  advice  and  rendered  no  service 
to_  the  estate^  or  to  the  public  administrator  ad- 
ministering it,  except  permitting  the  adminis- 
trator to  sign  his  name  to  the  petition  for  let- 
ters of  administration  and  other  documents  pre- 
pared by  the  administrator,  and  to  which  hia 
signature  would  have  the  same  legal  effect  as 
the  signature  of  the  counsel,  was  not  entitled 
to  an  attorney's  fee,  and  hence  no  sum  was  al- 
lowable to  the  public  administrator  administer- 
ing an  estate  (or  services  of  an  attorney  in  the 
matter. 

[Ed.  Note.— For  other  cases,  see  Executors  and 
Administrators,  Cent  Dig.  Si  448-462;  Dea 
Dig.  <e=9lll.] 

In  Bank.  Appeal  from  Superior  Court,  Los 
Angeles  County ;  James  C.  Rives,  Judge. 

In  the  matter  of  the  estate  of  Louise  M. 
Murphy,  deceased.  From  an  order  refusing 
to  allow  an  Item  for  attorney's  fees  set  out 
In  his  final  account,  Frank  Bryson,  adminis- 
trator, appeals.    Affirmed. 

A  J.  Hill,  County  Counsel,  Roy  V.  Reppy, 
Asst  County  Counsel,  and  Edward  T.  Bishop, 
Deputy  County  Counsel,  all  of  Los  Angeles, 
for  appellant  Charles  C.  Montgomery,  of 
Los  Angeles,  for  respondent 

VICTOR  E.  SHAW,  Judge  pro  tem.  Frank 
Bryson,  administrator  of  the  estate  of  Louise 
Murphy,  deceased,  prosecutes  this  appeal 
from  an  order  of  court  refusing  to  allow  the 
item  "Attorney's  fees,  statutory,  $1,142.18," 
set  out  in  his  final  account  as  being  by  him 
Incurred  for  attorney's  fees  for  legal  servic- 
es rendered  In  conducting  the  ordinary  pro- 
bate proceedings  in  said  estate. 

The  matter  came  on  to  be  heard  upon  ob- 
jections Interposed  to  the  administrator's 
final  account  and  petition  for  distribution. 
The  court  made  findings  of  fact  upon  which 
no  attack  is  made.  Appellant,  however,  in- 
sists that  the  order  made  is  not  supported  by 
the  findings.  It  appears  that  at  all  of  the 
times  In  question  Bryson  was  public  admin- 
istrator of  Los  Angeles  county,  in  which  ca- 
pacity he  administered  the  estate  of  deceas- 
ed ;  that  by  section  14,  art  6,  of  the  county 
charter  of  Los  Angeles  county  there  was  cre- 
ated the  office  of  county  counsel,  which  office 
was,  during  the  time  of  the  administration, 
filled  by  A.  J.  Hill,  and  whose  duties  as  such 
officer  were  prescribed  by  section  21,  art  6, 
of  such  county  charter,  which  provides: 

"The  county  counsel  •  •  •  shall  also  act 
as  attorney  for  the  public  administrator  in  the 
matter  of  -all  estates  in  which  such  officer  is 
*  *  *  administrator,  and  the  county  counsel 
shall,  in  every  such  matter,  collect  the  attorney'* 
fees  allowed  therein  by  law  and  pay  the  same 
into  the  county  treasury." 

The  name  of  A.  J.  Hill,  but  not  by  him  or 
his  deputies,  was  attached  to  all  papers  with 
his  concurrence  and  with  the  intention  on 
the  'part  of  said  administrator  of  designating 
Hill  as  his  attorney  in  the  matter  of  said 
estate,  as  provided  in  said  article  6,  §  21,  of 
said  county  charter.    Prior  to  the  filing  of 
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objections  to  the  final  account  all  papers  filed 
In  aald  estate  were  prepared  by  said  public 
administrator,  or  by  his  deputies  and  In  his 
o£Sce,  with  the  exception  that  said  Hill,  coun- 
ty counsel  of  the  county  of  Los  Angeles,  pre- 
pared and  filed  In  court  a  brief  upon  the  legal 
questions  raised  by  a  petition  filed  In  the 
proceeding  asking  for  a  revocation  of  the 
letters  granted  to  said  'public  administrator, 
and  said  A.  J.  HUl,  county  counsel,  prepared 
the  order  which  was  signed  by  the  judge  of 
the  court  and  filed,  denying  the  petition  for 
revocation  of  letters  Issued  to  the  public  ad- 
ministrator. Aside  from  this,  said  A.  J.  Hill, 
county  counsel,  did  not  nor  did  any  of  his 
deputies  prepare  any  paper  or  make  any  ap- 
pearance by  personal  presence  In  court,  or 
give  any  legal  advice,  excepting  in  connection 
with  said  petition  for  revocation  of  letters 
aforesaid,  concerning  the  administration  of 
the  estate.  The  public  administrator,  either 
personally  or  through  his  deputies,  did,  with 
the  exception  above  noted,  perfwm  all  the 
services  which  were  performed  In  connection 
with  the  administration  of  said  estate,  and 
did  not,  except  as  stated,  find  it  necessary  to 
obtain  assistance  or  advice  from  the  said  A. 
J.  Hill,  county  counsel,  or  his  deputies,  upon 
any  matters  connected  with  the  administra- 
tion of  the  estate,  though  Hill  was  at  all 
times  ready  to  perform  legal  services  In  con- 
nection with  such  administration.  As  con- 
clusions of  law  the  court  found  that  no  legal 
services  had  been  rendered  the  public  admin- 
istrator In  the  conduct  of  the  administration 
of  said  estate,  and  that  neither  Bryson,  Hill 
nor  the  county  of  Los  Angeles  Is  entitled  to 
be  aUowed  attorney's  fees  therein  in  any 
sum  whatsoever. 

[1]  The  service  performed  in  filing  the  brief 
in  opposition  to  the  petition  for  the  revoca- 
tion of  letters  of  administration  granted  to 
Bryson  and  the  preparation  of  the  order 
therein  was  not  the  ordinary  proceeding  re- 
ferred to  in  section  1619,  Code  of  Civil  Pro- 
cedure, and  for  which  the  fees  are  claimed. 
If  regarded  as  extraordinary  service,  no  fees 
were  asked  therefor.  Moreover,  In  such  con- 
test the  public  administrator  was  not  acting 
as  a  trustee  of  the  estate  of  deceased,  but 
acting  solely  in  and  for  his  own  Interest  or 
that  of  the  municipality  entitled  under  the 
charter  to  the  fees  of  administration.  Es- 
tate of  Lermond,  142  Cal.  585,  76  Paa  488. 
Hence  the  services  so  rendered  constituted  no 
basis  for  the  allowance  of  statutory  fees. 

[21  The  question  then  fairly  presented 
upon  the  findings  is  this:  Is  the  estate  of  a 
deceased  person  chargeable  with  attorney's 
fees  where  the  attorney  claiming  them  gives 
no  advice  and  renders  no  service  to  the  estate 
or  administrator  thereof,  the  sole  basis  for 
his  demand  being  that  he  permitted  the  ad- 
ministrator to  sign  his  name  to  the  petition 
for  letters  of  administration  and  other  docu- 
ments prepared  by  the  administrator  and  to 
which  the  latter's  signature  as  administrator 


would  give  them  the  same  legal  ^ect  u 
though  signed  by  the  attorney?  Seiitia 
13'ri,  Code  Civ,  Proa  Appellant  quote  tos 
Estate  of  Goodrich,  6  CaL  App.  730,  93  Fu 
121,  where  it  Is  said: 

"Under  our  practice  the  services  of  an  ittB- 
ney  are  not  only  essential,  but  the  bnrdcs  a: 
responsibility  of  his'  work  are  nsuaH;  itkI 
greater  than  tiiose  of  the  executor  or  adiiij> 
trator.  The'  effect  of  the  law  is  simpl;  t«  :■ 
low  the  executor  an  additional  fee  for  a  eobu 
expense  of  administration." 

While  this  is  true,  we  know  of  no  !s» 
which  requires  an  administrator  to  em;*- 
an  attorney,  and  conceding  that,  where  cc* 
is  employed  and  acts  as  attorney  his  rtsi-i-.- 
sibilities  are  as  great  as  those  of  the  add: 
Istrator,  certainly  the  fact  in  this  ca«  tt:: 
the  administrator  performed  all  the  serri.- 
himself  without  the  assistance  or  advice  </ 
counsel,  not  only  shows  that  no  necessft^  ;i 
Isted  for  employing  an  attorney,  but  ik. 
shows,  since  he  did  nothing,  the  attoitc 
claiming  the  fees  assumed  no  burden  or  r^ 
sponsibility  whatever.  The  fees  demaod?' 
are  the  statutory  fees  provided  by  setfia 
1619,  Code  of  Ovli  Procedure,  for  sem.>i 
rendered  in  the  conduct  of  tlie  ordlnair  pn> 
bate  proceedings.  This  section  provldea  Ua: 
the  court  may  make  further  allowance  ;■:: 
"extraordinary  services  such  as  sales  orisc'tt- 
gages  of  real  estate,  contested  or  lltip'-: 
claims  against  the  estate,"  etc.  Dpon  t'. 
presentation  of  a  claim  based  iipon  allefi-. 
extraordinary  services,  it  would  devolve  csoi 
the  attorney  to  show  that  be  had  reode^^ 
the  service,  and  in  the  absence  of  sndi  str-'- 
Ing  it  would  be  the  duty  of  the  court  to  <il-&- 
low  such  claim.  Likewise,  where  a  di- 
for  statutory  fees  is  presented  for  serriir 
rendered  in  conducting  the  ordinary  ptDbtr; 
proceedings,  the  burden,  where  objection .' 
made  thereto,  rests  upon  the  attornsf  t< 
show  that  he  has  rendered  such  service.  We 
know  of  no  law,  statutory  or  otherwise,  vOi. 
requires  an  administrator  to  employ  in  a- 
tomey ;  nevertheless,  tf  It  appears  that  b 
has  employed  an  attorney  who  has  lendb'^' 
the  ordinary  service  conteDH>lated  by  'M 
statute  in  such  proceedings,  be  is  entltleii:'! 
the  statutory  fees.  Estate  of  Goodrich,  6  Ci. 
App.  730,  93  Pac.  121.  The  charter  prorias 
does  not  purport  to  be  a  revenue  measure  a 
the  interest  of  the  county.  It  contempl-''^ 
that  the  county  counsel  shall  act— that  K 
do  something  in  conducting  the  probate  p:* 
ceedlngs — and  section  1619,  Code  of  Ci''^ 
Procedure,  contemplates  that  the  atttsic.' 
shall  render  some  service  in  conductlc;  '.^ 
ordinary  probate  proceedings  aa  a  basis  ^:' 
his  claim  of  compensation.  Hill  neither  ts^ 
within  the  meaning  of  the  chaxter  nor  pa- 
formed  any  service  whatsoever  for  the » 
tate.  In  our  opinion,  it  would  be  a  trans? 
upon  the  law  to  uphold  appellant's  Aess!- 
based  as  it  ia  upon  a  mere  pretense  that  ^ 
has  rendered  professional  seiTlcB  to  aid  (^ 
tat& 
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Tbls  view  renders  It  unnecessary  to  discuss 
the  auestion  of  the  validity  of  ttie  charter 
proTlaion.  Suffice  it  to  say  that,  assuming 
HUI  had,  at  the  administrator's  request,  ren- 
dered services  to  the  estate,  then,  conceding 
the  act  InvaHid  as  claimed  by  respondent,  be 
would  nevertheless  be  entitled  to  the  fees 
provided  by  section  1619,  since  it  would  be 
Immaterial  wliat  motive  prompted  the  ad- 
ministrator in  employing  him. 

As  stated,  the  appeal  is  prosecuted  by  the 
administrator,  whose  right  so  to  do  is  not 
questioned  by  the  respondent  Whether  or 
not  he  is  an  aggrieved  party  possessing  the 
right  of  appeal,  since  the  statutory  changes 
In  sections  1616  and  1619,  Code  of  Civil  Pro- 
cedure, providing  for  the  malting  of  an  al- 
lowance direct  to  the  attorney  out  of  the  as- 
sets of  the  estate  and  as  to  which  the  admin- 
istrator Incurs  no  liability,  is  not  decided. 

The  Judgment  Is  affirmed. 

We  concur :  ANQELLOTTI,  O.  J. ;  SHAW, 
J,;  SL08S,  J.;  MBLVIN,  J.;  HENSHAW, 
J.;    LAWLOB,  J. 

an  Cal.  719) 

I.ARKIN  et  aL  V.  SUPERIOR  COURT  OF 
SHASTA  OOUNTT.     (Sac.  2451.) 

(Supreme  Court  of  California.    Jan.  17,  1916.) 

1.  Dismissal  ano  Noksuit  «=»45— Irvolun- 
TABY—STATUT3C9— Construction. 

Code  Civ.  Proc.  §  683,  declaring  that  any 
action  shall  be  dismisHed  by  the  court  in  which 
it  shall  have  l>een  commenced,  or  to  which  it 
may  be  transferred  on  motion  of  defendant  aft- 
er due  notice  to  plaintiff,  unless  it. is  brought 
to  trial  within  five  years  after  defendant  has 
filed  bis  answer,  except  where  the  parties  have 
crtipniated  in  writiag  that  the  time  may  t)e  ex- 
tended, is  mandatory. 

[Ed.  Note.— For  other  cases,  see  Dismissal  and 
Nonsuit,  Dec  Dig.  «=o46.] 

2.  DismsaAi.  and  Nonspit  ^=>eO— Involxtn- 

TAKT— STATOTBS— STIPtrlA-TION    OF    PABTIES. 

Under  such  statute,  a  stipulation  by  coun- 
sel of  the  respective  parties  for  an  extension  of 
the  time  of  trial  is  a  stipulation  of  the  parties. 
[Ed.  Note. — For  other  cases,  see  Dismissal  and 
Nonsuit,  Cent  Dig.  |S  140-152;  Dec.  Dig.  «S=» 
60.] 

8.  Dismissal  and  Nonsuit  «=»eO— Involun- 

TAKT— STATUTE&— CONSTBUCTION. 

Where  the  answer  was  filed  June  30,  1909, 
and  the  minutes  of  the  court  showed  that  on 
November  27th,  the  date  set  for  trial,  the  par- 
ties appeared  in  court  and  through  their  coun- 
sel stipulated  that  trial  should  be  fixed  for  April 
11,  1910,  and  the  court  so  ordered,  that  on 
April  11,  1910,  the  case  was  continued  until 
Jane  29tli,  and  on  June  29th  the  case  was  again 
continued  until  September  19th,  but  there  was 
no  record  entry  oi  independent  stipulation  in 
writing  providing  that  time  of  trial  should  l>e 
extended  lieyond  the  five-year  limit,  the  action 
must  l>e  dismissed  under  Code  Civ.  Froc.  {  583, 
declaring  that  an  action  not  brought  to  trial 
within  five  years  after  answer  shall  be  dismiss- 
ed, unless  extended  by  written  stipulation  of 
the  parties. 

[Kd.  Note.— For  other  cases,  see  Dismissal  and 
Nonsuit  Cent  Dig.  {{  14(^-152 ;  Dec.  Dig.  «ss> 
60.] 


4.  Dismissal  and  Nonsuit  «=360— Ikvoluw- 

TABT— STTATUTES— CONSTBDCTION. 

That  the  original  defendant  administrator 
died  within  the  five-year  period  after  answer  in 
which  -actions  must,  under  Code  Civ.  Proc,  | 
583,  be  brought  to  trial,  and  no  other  adminis- 
trator was  appointed  until  after  the  expiration 
of  that  period,  will  not  excuse  plaintiiTs  fiailure 
to  bring  the  action  to  trial  and  so  preclude  dis- 
missal. 

[Ed.  Note. — For  other  cases,  see  Dismissal  and 
Nonsuit  Cent  Dig.  H  140-152;  Dec  Dig.  <8=> 
60.] 

5.  DisMisaAL  AND  Nonsuit  «=»a(V— Involun- 
taby— Pbbsons  Bound  to  Bbino  Action  to 
Tbial. 

After  defendant's  answer,  plaindtTs  attor- 
ney died,  and  defendants  served  no  notice  on 
plaintiff  in  accordance  with  Code  Civ.  Proc  I 
286,  declaring  that  when  an  attorney  dies  or 
ceases  to  act  a  party  to  an  action  for  whom  he 
was  acting  must,  before  any  further  proceedings 
are  had  against  him,  be  required  by  the  adverse 
party  by  written  notice  to  appoint  another  at- 
torney or  appear  in  person.  Section  583  pro- 
yides  that  if  an  action  is  not  brought  to  trial 
within  five  years  after  answer  It  shall  be  dis- 
missed. Held  that,  as  defendants  were  sot  ac- 
tors, their  failure  to  file  notice  demanding  ap- 
pointment of  an  attorney  did  not^preclude  them 
claiming  a  dismissal  for  plaintiiTs  failure  to 
bring  the  case  to  trial  within  five  years. 

[Ed.  Note.— For  other  cases,  see  Dismissal  and 
Nonsuit,  Cent  Dig.  {{  140-152;  Dec  Dig.  «=> 
60.] 

fi.  DiBHIBSAI,  AND  NoWBUlT  «=s>eO— INVOUJK- 

taby— Gbounds. 

In  such  case,  the  fact  that  one  of  defend- 
ant's counsel  died  within  the  five-year  period 
and  the  other  ceased  to  act  will  not  excuse 
plaintiff  from  bringing  the  action  to  trial  with- 
in that  time,  as  he  could  have  required  defend- 
ants to  appoint  another  attorney,  or  appear  in 
person. 

[Ed.  Note. — For  other  cases,  see  IMamissal  and 
Nonsuit  Cent  Dig.  {§  140-152;  Dec  Dig.  «s> 
60.] 

7.  QUIBTINO  TiTLB  «=>39  —  ACTIORB  —  CBOBS- 

Complaint. 

In  a  suit  to  quiet  title,  judgment  in  defend- 
ant's favor  protects  him  against  any  of  plain- 
tiffs claims,  so  a  cross-complaint  praying  that 
title  be  adjudged  in  defendant  is  effective  mere- 
ly to  prevent  plaintiff  from  dismissing  it  before 
trial  without  the  consent  of  defendant 

[Ed.  Note.— For  other  cases,  see  Quieting 
Title,  Cent  Dig.  S  80;   Dec  Dig.  i8=>39.] 

8.  Dismissal  and  Nonsuit  ^=»60— Involuk- 
TABY— Right  to  Dismiss. 

In  a  suit  to  quiet  title,  though  defendant 
filed  a  cross-complaint  asking  that  bis  title  be 
adjudged  good,  the  suit  may  be  dismissed  under 
Code  Civ.  Proc.  f  583,  for  plaintiff's  failure  to 
bring  it  to  trial  within  five  years  after  answer, 
for  the  filing  of  the  cross-complaint  did  not  malce 
defendant  an  actor,  as  it  would  give  defendant 
no  greater  rights  than  he  would  have  had  under 
an  answer  denying  plaintiff's  title,  but  merely 
precluded  plaintiff  from  dismissing  without  his 
consent 

[Ed.  Note— For  other  cases,  see  Dismissal 
and  Nonsuit  Cent  Dig.  H  140-152;  Dec  Dig. 
«=>60.] 

9.  Mandamus    «=»43— Issuarob    or    Wbit-' 

Discretion. 

Where,  under  the  statutes,  defendant  is 
entitled  to  dismissal  of  plaintiff's  action  for 
want  of  prosecution,  mandamus  to  compel  tlie 
lower  court  to  order  dismissal  will  not  be  de- 
nied on  the  ground  that  the  writ  is  discretion- 
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ar^,  and  will  not  be  Issued  wbere  it  will  caase 
injustice. 

[E}d.  Note. — For  other  cases,  see  Mandamus, 
Cent  Dig.  SS  88,  89;   Dec.  Dig.  <S=s>43.]    . 

10.  Mandamtts  <S=180— Right  to— Retobai.. 
Where  one  of  several  defendants  defaulted, 

and  the  others  were  entitled  to  dismissal  for 
want  of  prosecution,  and  the  defendants  who 
answered  moved  for  a  dismissal  as  to  them, 
their  application  for  a  writ  of  mandamus  to 
compel  the  trial  court  to  order  dismissal  will 
not  be  denied  under  the  rule  that  a  petitioner 
for  mandamus  is  concluded  by  the  terms  of  the 
alternative  writ,  and,  as  the  alternative  writ 
prayed  a  dismissal  of  "the  action,"  it  was  not 
wboUy  authorized. 

[Ed.  Note. — For  other  cases,  see  Mandamus, 
Cent  Dig.  $(  401-405;   Dec  Dig.  <S=>180.] 

11.  Mandauus  iS=5>180— Rjoht  to— RutES. 
The  rule  that  where  an  alternative  writ  is 

awarded  for  a  purpose,  partly  proper  and  partly 
improper,  the  court  will  not  grant  peremptory 
mandamus,  is  not  an  iron-bound  one,  but  is  to 
be  applied  with  principles  of  justice. 

[Ed.  Note. — For  other  cases,  see  Mandamus, 
Cent  Dig.  §g  401-406;   Dec.  Dig.  ®=>180.] 

In  Bank.  Original  application  for  manda- 
mus by  John  Larkin,  as  administrator  of  the 
estate  of  Alexander  Hulsey,  deceased,  and 
others,  against  the  Superior  Court  of  the 
County  of  Shasta.    Petition  granted. 

W.  D.  TUlotson,  of  Redding  (Carr  &  Ken- 
nedy, of  Redding,  of  counsel),  for  petitioners. 
Chenowetb  &  Leinlnger,  of  Bedding,  and  Good- 
fellow,  Eells,  Moore  &  Orrlck,  of  San  Fran- 
cisco, for  respondent 

ANGELTiOTTI,  0.  3.  This  Is  an  original 
application  to  this  court  for  a  writ  of  man- 
date to  compel  respondent  to  dismiss  an  ac- 
tion pending  therein,  instituted  by  the  Potosi 
Land  &  Mining  Company,  a  corporation, 
against  a  former  administrator  of  the  said 
estate  of  Alexander  Hulsey,  N.  L.  Peterson, 
James  R  Lutman,  the  Shasta  Dredging  Conir 
pany,  a  corporation,  and  certain  fictitious  de- 
fendants. The  action  was  one  by  the  plain- 
tiff therein  to  quiet  its  alleged  title  to  certain 
land  in  Shasta  county.  The  action  was  com- 
menced May  6,  1907,  and  summons  was  serv- 
ed during  that  year  on  all  the  above-named 
defendants.  No  appearance  was  ever  made 
by  the  Shasta  Dredglug  Company,  and  it  must 
be  accepted  as  a  fact  from  the  record  before 
us  that  the  plaintiff  Is  entitled  to  a  default 
judgment  against  that  defendant.  The  other 
defendants  filed  their  answer  on  June  30, 
1009,  denying  plainUff'a  alleged  title,  clalmr 
Ing  title  In  themselves,  and  praying  for  a 
Judgment  establishing  and  quieting  their  ti- 
tle to  said  land.  The  action  has  never  been 
tried.  On  NoTeml>er  3,  1915,  these  petition- 
ers, being  all  of  the  defendants  except  the 
Shasta  Dredging  Company,  gave  notice  of 
a  motion  in  the  superior  court  for  the  dis- 
missal of  said  action  as  to  them,  on  the 
ground  that  the  same  bad  not  been  brought 
to  trial  within  five  years  after  they  had  filed 
their  answer.  The  motion  thus  noticed  was 
duly  beard  and  denied  by  the  superior  court,  \ 


and  this  proceeding  was  then  Insttitnted  to 
compel  the  dismissal  asked. 

[1-3]  Petitioners'  motion  In  the  amperior 
court  and  their  proceeding  here  are  based 
on  the  second  paragraph  of  section  583,  Code 
of  Civil  Procedure,  enacted  in  1905.  The  sec- 
tion is  as  follows :' 

"The  court  may  in  its  discretion  dismiss  any 
action  for  want  of  prosecution  on  motion  of  the 
defendant  and  after  due  notice  to  the  plaintiff, 
whenever  plaintiff  has  failed  for  two  years  aft- 
er answer  filed  to  bring  such  action  to  trial 
Any  action  heretofore  or  hereafter  commenced 
shall  be  dismissed  by  the  court  in  which  the 
same  shall  have  been  commenced  or  to  which 
it  may  be  transferred  on  motion  of  the  defend- 
ant, after  due  notice  to  plaintiff  or  by  the  court 
on  Its  own  motion,  unless  such  action  is  brought 
to  trial  with  five  years  after  the  defendant  has 
filed  liis  answer,  except  where  the  parties  have 
stipulated  in  writing  that  the  time  may  be  ex- 
tended." 

It  is  obvious,  from  a  mere  reading  of  the 
second  paragraph  of  this  section,  that  a  dis- 
missal is  mandatory  In  any  case  where  the 
facts  bring  it  within  Its  provisions.  It  was 
so  declared  in  Romero  v.  Snyder,  167  CaL 
216,  138  Pac.  1002. 

Various  reasons  are  urged  why  this  law 
has  no  application  here. 

As  we  have  said,  the  answer  of  these  peti- 
tioners was  filed  June  SO,  1909.  The  follow- 
ing facts  are  alleged  In  the  answer  of  re- 
spondent, and  are  not  disputed  by  petitioners : 
On  November  20,  1909,  the  court  ordered  that 
on  November  27, 1909,  the  time  of  trial  should 
be  fixed.  The  minutes  of  the  court  show  that 
on  November  27,  1909,  the  parties  ai^jcared 
in  open  court  by  their  respective  counsel  and 
stipulated' that  the  trial  should  be  fixed  for 
April  11, 1910,  and  the  court  so  ordered ;  that 
on  April  11,  1910,  with  the  same  procedure, 
the  trial  was  continued  to  June  29,  1910; 
and  that  on  June  29, 1010,  with  the  same  pro- 
cedure, the  trial  was  continued  to  September 
19,  1910.  Nothing  further  appears  with  ref- 
erence to  the  proposed  trial  of  the  action,  oth- 
er than  that  after  November  3,  1015,  more 
than  five  years  after  the  date  to  which  it  liad 
last  been  continued,  the  acticHi  was  set  for 
trial  on  December  20,  1915.  No  stipulation 
in  writing  relative  to  time  or  continuance  of 
trial  was  ever  made  "In  writing,"  unless  an 
agreement  of  counsel  for  the  respective  par- 
ties made  in  open  court  and  Altered  on  the 
minutes  satisfies  the  provision  of  the  sectioo 
in  this  regard. 

We  are  satisfied  that  there  is  no  force  in 
the  suggestion  that  "the  parties"  can  be  said 
to  have  stipulated  within  the  mdaning  of  the 
section  only  when  they  personally  do  so.  It 
is  clear  tliat  a  stipulation  by  req>ectlve  coun- 
sel for  the  parties  would  be  a  stipulation 
of  the  parties.  Whether  they  can  be  said 
to  "have  stipulated  in  writing"  witliin  the 
meaning  of  the  section,  when  they  have  sim- 
ply orally  agreed  In  open  court  and  their 
agreement  is  entered  on  the  minutes,  is  a 
more  serious  questimi.    However,  we  regard 
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this  qneistion  as  of  minor  Importance  In  view 
of  the  f&ct  that  we  are  satisfied  that  no  BtiiMi- 
latlon  of  the  character  described,  either  oral 
or  written,  was  ever  mad&  This  point,  not 
suggested  in  the  oral  argument,  has  been 
forcibly  made  In  petitioners'  brief  filed  since, 
and  to  their  contention  we  can  see  no  good 
answer.  The  stipulations  shown  by  the  min- 
utes were,  first,  aae  fixing  as  the  time  for 
trial  a  date  within  one  year  from  the  filing 
of  the  answer,  and,  second,  two  continuing 
the  trial,  the  later  one  carrying  it  to  a  date 
within  15  months  after  the  filing  of  the  an- 
swer. The  statute  says  that  the  court  must 
dismiss  the  action  "unless  such  action  is 
brought  to  trial  within  five  years  after  the 
defendant  has  filed'  his  answer,  except  where 
the  parties  hare  stipulated  in  writing  that 
the  time  may  be  extended."  This  seems  to 
OS  to  say  very  clearly  that  unless  the  parties 
bave,  in  effect  at  least,  stipulated  in  writing 
that  the  action  need  not  be  brought  to  trial 
within  five  years  from  the  date  of  the  filing 
of  the  answer,  it  must  be  dismissed  at  the 
expiration  of  such  five  years,  if  not  "brought 
to  tria),"  within  that  time.  A  stipulation  in 
terms  waiving  the  benefit  of  this  secticm,  or 
one  in  terms  providing  that  the  time  fixed  by 
the  section  within  wMch  trial  must  be  had 
shall  be  extended  indefinitely  or  for  a  def- 
inite time,  or  a  series  of  stipulations  continu- 
ing the  trial  to  a  date  beyond  the  five-year 
period,  might  any  of  them  suffice  as  an  an- 
swer to  a  motion  to  dismiss,  and  constitute 
a  stipulation  in  writing  that  the  time  (the 
five-year  period)  shall  be  extended.  But  no 
such  effect  can  fairly  be  given;  to  a  stipulation 
fixing  a  trial  date  within  one  year  of  the 
filing  of.  the  answer,  or  to  two  others  continu- 
ing the  trial  date  to  a  time  within  fifteen 
months  of  such  filing.  There  is  nothing  in 
this  that  can  fairly  be  taken  as  indicating 
any  consent  on  the  part  of  the  defendants 
that  the  five-year  period  shall  be  extended 
by  as  much  as  a  single  minute,  or  as  intimat- 
ing to  plaintiff  that  any  such  extension  would 
be  permitteA.  It  is  a  stipulation  in  writing 
extending  the  five-yeap  period  that  the  stat- 
ute provides  for,  and  without  such  a  stipu- 
lation, certainly  in  the  absence  of  some  ele- 
ment of  estoppel,  there  can  be  no  effective 
answer  to  a  motion  to  dismiss,  if  the  acti(si 
has  not  been  "brought  to  trial"  within  such 
period.  The  language  of  the  statute  Is  so 
plain  in  this  regard  that  no  other  intent  can 
be  attributed  to  the  Legislature.  We  are  not 
concerned  here  with  the  exact  meaning  of 
the  term  "brought  to  trial,"  for  It  is  manifest 
that  with  whatever  liberality  we  construe  it 
In  favor,  of  plaintiff  here,  this  action  was  not 
brought  to  trial  within  five  years  of  the  date 
of  tile  filing  of  the  answer. 

[4]  It  appears  that  the  former  administra- 
tor of  the  estate  of  Hulsey,  the  original  de- 
fendant administrator,  died  in  February, 
1915,  and  that  petitioner  Larkln  was  not  ap- 
pointed administrator  untU  October  30,  1915, 


and  was  not  substituted  herein  as  a  party  un- 
til November  2,  1915.  All  this,  however,  was 
after  the  expiration  of  the  five-year  period, 
and  cannot  by  any  possibility  affect  the  de- 
termination of  this  proceeding. 

[5]  It  further  appears  th^t  one  Mr.  Isaacs 
was  the  original  attorney  for  plaintiff,  that 
he  died  June  8,  1911,  and  that  from  June  8, 
1911,  to  October  19, 1915,  plaintiff  had  no  at- 
torney in  the  action.  No  notice  was  served 
on  plaintiff  requiring  it  to  appoint  another 
attorney  in  place  of  Mr.  Isaacs  or  to  appear 
in  person,  until  S^tember  23,  1915.  It  is 
claimed  that,  under  these  circumstances,  the 
running  of  the  five-year  period  was  suspended 
from  June  8,  1911,  to  September  23,  1915. 
This  contention  is  based  on  secticm  286,  Code 
of  Civil  Procedure,  which  provides  that: 

"When  an  attorney  dies,  or  is  removed  or  sus- 
pended, or  ceases  to  act  as  such,  a  part;  to  an 
action,  for  whom  be  was  acting  as  attorney, 
must  before  any  further  proceedings  are  had 
against  him,  be  required  by  the  adverse  party, 
by  written  notice,  to  appoint  another  attorney, 
or  to  appear  in  person." 

Clearly  this  section  has  no  application 
here.  It  means  no  more  than  It  plainly  says, 
viz.,  that  no  proceedings  may  be  had  against 
him,  no  Judgment  or  order  or  other  step  in  the 
action  taken,  until  he  appoints  an  attorney, 
unless  the-  prescribed  notice  be  first  given. 
The  mere  running  of  this  flre-year  jperiod. 
which  had  commenced  to  run  prior  to  the 
death  of  Mr.  Isaacs,  was  not  a  "proceeding" 
had  against  the  plaintiff,  even  under  the  very 
liberal  definition  given  that  term  as  used  in 
section  473,  Code  of  Civil  Procedure,  In 
Stonesifer  y.  Kilbum,  94  Cal.  43,  29  Pac.  332. 
A  good  illustration  of  what  is  meant  by  the 
term  "proceedings,"  as  here  used,  is  the  dis- 
missal sought  by  motion  in  the  superior  court 
in  this  very  case,  prior  to  the  making  of 
which  motion  the  defendants  gave  the  notice 
contemplated  by  the  section.  It  must  be  con- 
fessed that  the  opinion  of  the  District  Court 
of  Appeal  of  the  'Second  District,  In  Troy 
Laundry,  .etc.,  Co.  v.  Drivers',  eta,  Co.,  13 
Cal.  App.  116,  109  Paa  36,  supports  the 
claim  of  respondent  as  to  the  effect  of  ac- 
tion 286  In  this  regard,  but  we  are  satisfied 
that  the  views  there  expressed  are  erroneous. 
No  petition  for  a  hearing  of  that  matter  by 
this  court  was  ever  presented,  and  the  opin- 
ion therein  has  never  received  our  approval. 
The  court  might  well  have  refused  to  dismiss 
the  appeal  there  involved  in  the  exercise  of 
a  wise  discretion,  thus  reaching  the  same,  re- 
sult that  it  did  reach,  but  to  hold  that  the 
death  of  the  appellant's  attorney  during  the 
time  allowed  for  the  filing  of  the  opening 
brief  ipso  facto  extended  the  time  for  the 
filing  of  such  brief  is  not  warranted  by  any- 
thing said  In  section  286,  Code  of  Civil  Pro- 
cedure, or  by  any  other  rule  of  law  of  which 
we  are  aware. 

[6]  The  original  attorneys  of  the  petition- 
ers as  defendants,  in  said  action,  were  the 
firm  of  Reed  &  Dozier.    According  to  the  an- 


Digitized  by 


Google 


844 


154  PACIFIC  BBPORTEB 


(CaL 


«wer,  Mr.  Reed  died  shortly  after  the  death 
of  Mr.  Isaacs,  and  Mr.  Dozier  in  December, 
1908,  or  thereabouts,  removed  his  office  froip 
Bedding  to  San  Francisco  and  ceased  to  act 
as  attorney  for  any  of  said  defendants.  Even 
assuming  that  fpr  a  portion  of  the  flre-year 
period  there  was  no  acting  attorney  of  record 
for  any  of  the  defendants,  we  cannot  see 
that  such  fact  avails  plaintiff  in  that  action 
at  all.  The  p|alntlff  could  nevertheless  have 
brought  the  case  to  trial,  resorting  to  the 
procedure  contemplated  by  section  286,  Code 
of  Civil  Procedure,  which  we  have  just  re- 
ferred ta 

We  see  no  force  whatever  In  the  claim 
that,  under  the  circumstances  of  this  case, 
petitioners  are  estopped  to  claim  that  the 
action  should  be  dismissed. 

[7,  t]  Respondent  urges  as  material  the 
tact  that  the  action  was  one  to  quiet  title, 
and  that  the  defendants  in  their  answer  set 
up  their  own  alleged  title,  and  asked  that 
they  be  adjudged  the  owners.  Reliance  is 
placed  upon  what  is  said  in  the  opinion  of 
the  District  Court  of  Appeal  of  the  First  Dis- 
trict In  Hickman  v.  Lynch,  149  Pac.  997, 
to  the  effect  that,  upon  the  filing  of  a 
crosB-compIaInt  by  a  defendant,  the  defend- 
ant became  an  aggressive  and  Interested 
actor  In  the  presentation  of  at  least  one 
phase  of  the  case,  and  was  therefore  charg- 
ed in  part  with  the  duty  of  bringing  the 
case  on  for  trial.  The  court  therefore  held 
that  section  683,  Code  of  Civil  Procedure, 
had  no  application.  That  action  was  one 
for  the  recoveiry  of  money,  in  which  the 
defendants,  some  two  years  and  a  half  after 
the  filing  of  the  answer,  had  obtained  leave 
to  file  and  had  filed  a  cross-complaint  What- 
ever may  be  said  as  to  the  correctness  of  the 
views  of  the  District  Court  of  Appeal  as  ap- 
plied to  such  a  case  as  the  one  before  it,  It  is 
dear  that  they  have  no  application  here. 
While  It  la  settled  to  this  state  that.  In  an 
action  to  quiet  title,  a  defendant  called  upon 
by  plaintiffs'  action  to  quiet  title  to  land  to 
set  up  his  own  claim  of  title  may  file  a  cross- 
complaint  setting  up  his  own  alleged  owner- 
ship and  asking  that  he  be  adjudged  the  own- 
er, or  may  do  the  same  thing  in  his  answer, 
ordinarily  no  such  practice  is  essentiaj  to  his 
protection,  as  a  conclusion  against  the  plain- 
tiff upon  the  issues  raised  by  the  complaint 
and  answer  fully  determines  the  title  as  be- 
tween the  parties,  and  protects  the  defendant 
against  any  claim  of  the  plaintiff  as  to  title 
as  fully  as  ian  affirmative. decree  In  his  favor 
would  do.  There  is  nothing  before  us  to  In- 
dicate or  suggest  that  the  action  here  involv- 
ed is  out  of  the  ordinary  in  this  regard.  The 
principal  object  of  such  a  practice  would  ap- 
pear to  be  to  prevent  a  plaintiff  from  dismiss- 
ing bis  action  before  trial  without  the  con- 
sent of  the  defendant  Subdivision  1,  |  681, 
Code  Civ.  Proc.  See  Islals,  etc..  Water  Co. 
T.  Allen,  132  OaL  432,  64  Paa  713.  What  a 
defendant  so  situated  is  doing  is  really  and 


substantially  purely  defensive.  Broni^t  into 
court  by  the  plaintiff  to  defend  his  alleged 
title,  he  is  simply  defending  it  It  would 
seem  unreasonable  to  hold  that  simply  by 
reason  of  the  fact  that  a  defendant  whose 
alleged  title  is  thus  assailed  by  a  plalntm, 
asks  for  a  decree  adjudging  that  It  la  good 
as  against  such  plaintiff,  becomes  an  actor 
in  the  case  in  the  sense  that  any  duty  de- 
volves on  him  to  bring  the  plaintiff's  asserted 
claim  to  trlaL  We  do  not  think  that  section 
683,  Code  of  Civil  Procedure,  sbonld  be  so 
construed. 

[I]  It  Is  urged  that  the  issuance  of  a  writ 
of  mandate  is  not  a  matter  of  right  but  a 
matter  of  discretion,  and  should  never  issae 
where  It  will  work  injustice  or  operate  harsh- 
ly or  where  It  will  not  promote  substantial 
Justice.  If  we  assume  all  this  to  be  true,  we 
still  have  no  basis  on  which  to  hold  that  the 
dismissal  of  the  action  here  Involved  will 
have  any  such  effect  As  has  been  said,  as 
to  the  matter  of  discretion  In  such  cases, 
"where  one  has  a  substantial  right  to  pro- 
tect or  enforce,  and  this  may  be  accomplished 
by  such  a  writ,  and  there  is  no  oth^r  plain, 
speedy,  and  adequate  remedy  in  the  ordinary 
course  of  law,  he  Is  entitled  as  a  matter  of 
right  to  the  writ"  and  a  court  cannot  Ian-- 
fully  refuse  it  Gay  v.  Torrance,  145  Gal.  144, 
148,.  78  Pac.  540.  This,  In  view  of  what  wa 
have  said,  is  such  a  case. 

[10, 11]  It  is  su^ested  that  In  no  event  can 
the  action  be  dismissed  as  to  the  Shasta 
Dredging  Company,  and  that  as  petitioners 
sought  a  dismissal  of  "the  action,"  and  as 
the  alternative  writ  heretofore  issued  requir- 
ed a  dismissal  of  "the  action,"  a  writ  gbonld 
not  issue  requiring  a  dismissal  of  the  action 
only  as  to  the  petitioners  here.  The  role  in- 
voked is  that  a  petitioner  for  such  a  writ  is 
concluded  by  the  terms  of  the  alternative 
writ,  and  that,  where  the  alternative  writ 
is  awarded  for  a  purpose  partly  proper  ami 
partly  Improper,  the  court  will  not  enforce  it 
by  a  peremptory  mandamus  as  to  that  which 
is  proper,  but  will  give  Judgment  for  the  re- 
spondent Gay  V.  Torrance,  supra.  A  mling 
in  favor  of  respondent  on  this  i>oint  would 
be  of  little  avail  to  plaintiff  in  the  action,  as 
what  we  have  already  said  makes  it  manifest 
that  the  superior  court  would  be  compelled  to 
dismiss  the  action  as  to  these  petitioners, 
either  on  Its  own  motion  or  their  motion 
hereafter  made.  But  we  think  the  rale  in- 
voked should  not  b6  applied  under  such  cir- 
cumstances as  appear  here.  No  snch  point  is 
made  by  anything  alleged  In  the  answer  of 
respondent  The  motion  for  dismissal  al- 
ready made  in  the  superior  court  was,  as  ap- 
pears from  the  notice  of  motion  annexed  to 
the  petition,  simply  for  the  dismissal  of  the 
action  "as  to  these  defendants,*'  via.,  the  pe- 
titioners here.  In  the  light  of  all  the  circnoi- 
stances,  the  proceedings  here,  including  the 
alternative  writ,  may  fairly  be  regarded  as 
simply  looking  to  the  dismissal  there  aoagbt, 
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a  dismissal  of  fhe  action  as  to  tbe  petition- 
ers, tbe  only  tUng  In  which  petitioners  ap- 
pear to  have  tfny  beneficial  Interest  It  may 
properly  be  added  that  tbe  rule  invoked  is 
not  an  Iron-boond  one,  to  be  enforced  by  a 
court  regardless  of  circumstances,  but  Is  one 
to  be  applied  in  consonance  with  principles 
of  fairness  and  jnstlce. 

What  we  hare  said  disposes  of  the  many 
points  made  by  learned  counsel  for  respond- 
ent. We  see  no  answer  to  the  dalm  that  in 
▼lew  of  the  provisions  of  section  683,  Code  of 
Civil  Procedure,  the  superior  court  is  without 
authority  to  take  any  course  in  the  action 
referred  to,  so  far  as  petitioners  are  concern- 
ed, except  to  order  the  aictlon  dismissed  as 
to  tbem. 

Let  a  peremptory  writ  of  mandamus  issue 
requiring  respondent  to  dismiss,  as  to  tlie  pe- 
titioners, tbe  action  referred  to. 

We  concur:  SLOSS,  J.;  MHLVIN,  J.; 
HBNSHAW,  J.;    LAWLOR,  J.;    SHAW,  J. 


on  Cal.  072) 

KECLAMATION  DIST.  NO.  1000  v.  SUPE- 
RIOR COURT  IN  AND  FOR  SUTTER 
OOUNTT  et  aL     (Sac.  2361.) 

(Supreme  Court  of  Oallfomia.    Jan.  14,  1016.) 

1.  DBAINB  «=»17  —  RBCI.AIIATION  DiBTBICT  — 

Officers — Dtrrr. 

The  imposition  on  reclamation  district  Na 
1500  of  the  daty  of  building  a  levee  by  its  crea- 
tive act  (St  1913,  p.  130)  is  an  imposition  of 
■uch  duty  on  its  directing  officers,  since  a  cor- 
poration, either  publio  or  private,  can  act  only 
throagh  officers. 

[Eld.  Note.— For  other  cases,  see  Drains,  Cent 
Dig.  H  11,  12;    Dec.  Dig.  (S=>17.] 

2.  Injunction  ^aSS— "Offices  of  thk  I>a.w" 
— Beclauation  Distbict. 

Sudi  ofBcera  are  "officers  of  tbe  law"  with- 
in the  meaning  of  Civ.  Code,  {  3423,  subd.  4, 
forbidding  the  issuance  of  an  injunction  to  pre- 
vent the  execution  of  a  pnblic  statute  by  offi- 
cers of  tbe  law  for  the  public  benefit 

[Ed.  Note. — For  "other  cases,  see  Injunction, 
Cent  Dig.  §{  155,  156;    Dec.  Dig.  «=a85. 

For  other  definitions,  see  Words  and  Phrases, 
I^rst  Series,  Officer  of.  the  Law.] 

3.  Drains  $=>6  —  Reclahatior  Statute  — 
PuBuo  Benefit— Pbbsuhftions. 

Tbe  building  of  tbe  levee  by  such  officers 
as  directed  by  such  reclamation  act  is  for  the 
public  benefit,  since,  if  the  act  is  valid,  its  provi- 
sions must  t>e  deemed  to  have  been  enacted  for 
tbe  public  benefit. 

[Ed.  Note.— For  other  cases,  see  Drains,  Cent 
D^;.  I  2;    Dec.  Dig.  <S=36.] 

4.  CONSTITCnONAI-    LAW    «=»38— Statute*- 
CoNFLicT  WITH  Constitution. 

An  act  of  the  Legislature  which  is  in  con- 
flict with  the  Constitution  is  utterly  void,  hav- 
ing no  force  or  legal  existence. 

[Ed.  Mote. — For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  {  36;    Dec.  Dig.  iS=338.] 

5.  Injunction  «=985— Public  Officebs  Bxe- 
cxjTiHo  Public  Statuteb— Construction. 

The  provisions  of  Civ.  Code,  {  3423,  subd. 
4,  prohibiting  injunctions  against  the  execu- 
tion of  public  statutes  by  public  officers,  refer 


solely  to  injunctions  against  the  execution  of 
valid  statutes. 

[Ed.  Note. — For  other  cases,  see  Injunction, 
Cent  Dig.  $}  155,  158 ;   Dec  Dig.  «=»86.] 

6.  Statutes  ^=3105— Acts  Expbessino  Sub- 
ject IN  Title— Construction. 

Const  art  4,  §  24,  providing  that  every  act 
shall  embrace  but  one  subject  which  shall  be 
expressed  in  its  title,  is  to  be  liberally  construed 
to  effect  its  object  of  preventing  Oie  passage 
.of  acts  bearing  deceitful  or  misleading  titles. 

[Ed.    Note.— For   other   cases,   see    Statutes, 
Cent.  Dig.  U  117,  118;    Dec.  Dig.  «=»105.] 

7.  Statutes  ®=>123  —  Expression  of  Sub- 
ject in  Titlb. 

The  title  of  the  act  creating  reclamation 
district  No.  1500,  and  prescribing  its  duties 
(St.  1913,  p.  130),  was  "An  act  creating  a  recla- 
mation district,  *  •  •  providing  for  the 
management  and  control  tbere^  •  •  • » 
One  of  the  provisions  of  the  act  was  that  the 
district  construct  a  levee  along  a  certain  describ- 
ed line.  Held,  that  such  provision  was  not  in- 
valid as  in  conflict  with  Const  art  4,  g  24,  pro- 
viding that  the  subject  of  a  legislative  act  be 
expressed  in  its  title,  since,  the  building  of 
levees  being  a  usual  method  of  accomplisning 
reclamation,  the  provision  therefor  was  suffi- 
ciently expressed  as  a  detail  incident  to  the 
general  purpose  of  reclamation  set  out  in  such 
title. 

[Ed.    Note.— For   other    cases,    see'  Statutes, 
Cent  Dig.  {{  176-183 ;   Dec.  Dig.  «=3l23.] 

8;  Drains  «b»2  —  Reclamation  District  — 

Levee— Fixing  Location. 

It  is  no  objection  to  the  provision  of  such 
act  for  the  building  of  a  levee  on  a  certain  Une 
therein  specified  that  the  location  of  levees  is 
committed  to  the  board  of  trustees  by  Pol.  Code, 
f  3464,  relating  to  reclamation  districts,  since 
m  passing  such  reclamation  act  the  Legislature 
was  not  bound  to  follow  the  procedure  laid  down 
in  the  general  law  governing  reclamation  dis- 
tricts. 

[Ed.  Note. — For  other  cases,  see  Drains,  Cent. 
Dig.  I  17;   Dec.  Dig.  ^^£i 

9.  Eminent  Domain  €=p31  —  Reclamation 
District  —  Damaoino  County  Pbopebtt 
without  Compensation  —  Vaudity  or 
Statute. 

Tbe  act  creating  reclamation  district  No. 
1500  (St  1918.  p.  ISO)  and  providing  for  the 
building  of  a  levee  is  not  violative  of  Const 
art  Ij  i  14,  prohibiting  the  taking  or  dapiaging 
of  private  property  without  compensation,  in 
that  such  levee  will  destroy  or  damage  county 
roads,  -bridges,  and  buildings  by  inundation, 
since  such  structures  are  not  urivate  property  of 
the  county,  but  are  held  by  it  on  behali  of  the 
state  for  governmental  purposes ;  the  county 
having  no  proprietary  interest  therein  as  against 
the  state. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main. Cent  Dig.  |  77;    Dec.  Dig.  <g=>31.] 

10.  Counties  «=a24— Pbopkbty— Deqislative 
Control — Co^ensation. 

In  tbe  absence  of  constitutional  restric- 
tions, the  Legislature  has  full  control  of  the 
property  held  by  the  counties  as  agencies  of 
the  state,  and  may  dispose  thereof  without  the 
consent  of  or  compensation  to  the  counties. 

[Ed.    Note. — For   other   cases,   see    Counties, 
Cent  Dig.  |  24;   Dea  Dig.  <Ss>24.] 

11.  Prohibition  ^=»9— Scope  of  Writ. 

The  writ  of  prohibition  will  not  issne  to 
restrain  mere  errors  by  the  court  below:  itw 
office  being  to  prevent  acts  in  excess  of  Juris- 
diction only. 

[Ed.  Note. — For  other  cases,  see  Prohibltioii, 
Cent  Dig.  {  35;   Dec.  Dig.  <8=>9.] 
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12.  COKSnTtmONAL    liAW    «=»55— Pbjvhnt- 

IHO   BiXECUTTON    OF   PtTBLIO   STATUTES. 

Civ.  Code  $  3423,  subd.  4,  forbidding  the  is- 
suance of  injunctions  to  prevent  the  execution  of 
public  statutes  by  public  officers,  is  not  a  legis- 
lative  invasion  of  the  functions  of  the  judicial 
department  of  the  government,  since  such  sub- 
division simply  enunciates  an  old  and  generally 
recognized  rule  of  equity  jurisdiction. 

[Ed.  Note. — For  other  cases,  see  Constitution- 
al Law,  Cent.  Dig.  i§  58-€9,  71,  80,  81,  83; 
Dec.  Dig.  <S=35S.] 

1.3.  Pbohibition  €=33— Exceeding  Jubisdio- 
TiON— Adequate  Remedy  at  Law. 

The  writ  of  prohibition  will  not  issue  to 
restrain  an  act  in  excess  of  the  jurisdiction  of 
the  court  below  where  there  is  a  plain,  speedy, 
and  adequate  remedy  in  the  ordinary  course  of 
law. 

.   [ESd.  Note. — For  other  cases,  see  Prohibition; 
Cent.  Dig.  {f  4-19 ;  Dec.  Dig.  «=>3.] 

14.  Pbohibition  <s=»10  —  Reclamation  Dis- 
TBicT— Building  Levex  —  Injunction  Ex- 
ceeding JuBisDiCTioN— Adequate  Remedy 
AT  Law. 

Where,  in  an  action  brought  by  a  county 
to  enjoin  the  construction  by  the  officers  of  a 
reclamation  district  of  the  levee  provided  for  by 
its  creative  act  (St.  1013,  p.  130),  the  superior 
court  of  Sutter  county,  in  excess  of  its  jurisdic- 
tion, issued  a  temporary  injunction  and  set 
the  cause  for  trial,  the  writ  of  prohibition  will 
issue  to  prohibit  the  furthbr  prosecution  of  the 
action,  since,  being  prevented  by  the  temporary 
injunction  from  performing  its  duties  under 
such  creative  act  during  the  pendency  of  audi 
action,  the  reclamation  district  is  without  ade- 
quate remedy  at  law. 

[Ed.  Note.— For  other  cases,  see  Prohibition, 
Cent.  Dig.  {{  37-56;   Dec.  Dig.  «=>10.] 

In  Bank.  Application  by  Reclamation  Dis- 
trict No.  1500  for  a  writ  of  prohibition 
against  the  Superior  Court  In  and  for  the 
County  of  Sutter,  State  of  California,  and 
others,  to  prohlU.t  further  proceedings  in  an 
action  for  an  injunction  instituted  by  the 
County  of  Sutter  against  petitioner.  Re- 
spondents' demurrer  to  the  petition  overrul- 
ed, and  writ  issued  as  prayed. 

A.  C.  Huston  and  Harry  L.  Huston,  both  of 
Woodland,  and  Devlin  &  Devlin,  of  Sacra- 
mento, for  petitioner.  Arthur  Coats,  of  Tuba 
City,  W.  H.  Carlin,  of  MarysvlUe,  and  Law- 
rence Schilllg  and  M.  E.  Sanborn,  both  0(f 
I'uba  City,  for  respondents. 

SLOSS,  J.  The  petitioner  has  applied  to 
this  court  for  a  writ  prohibiting  the  respond- 
ents from  taking  any  further  proceedings  In 
un  action  instituted  in  the  superior  court  of 
Sutter  county. 

The  action  In  question  was  Instituted  by 
the  county  of  Sutter  as  plaintiff  against  rec- 
lamation district  No.  1500,  the  petitioner 
herein,  its  trustees,  and  other  parties  for  the 
purpose  of  obtaining  an  injunction  restrain- 
ing said  defendants  from  constructing  cer- 
tain levees  or  completing  their  construction. 
The  complaint  alleged  that  the  ponstructlon 
of  such  levees  would,  at  times  of  high  water, 
flood  a  large  tract  of  land  which,  under 
natural  conditions,  waa  not  subject  to  Inun- 
dation, and  would  destroy  or  injure  the  coun- 


ty courthouse,  jail,  hall  of  records,  and 
grounds  of  Sutter  county,  as  well  as  numer- 
ous bridges  and  many  miles  of  highway  be- 
longing to  said  county.  The  petitioner  here- 
in and  its  trustees  appeared  in  said  action 
and  objected  to  the  Issuance  of  any  injunc- 
tion upon  the  grounds  that  are  now  relied 
upon  as  justifying  the  writ  of  prohibition 
here  sought  Notwithstanding  their  objec- 
tions, the  superior  court  issued  a  temporary 
injunction  restraining  the  construction  of  the 
greater  part  of  the  levee  work  described  in 
the  complaint,  and  thereafter  set  the  cause 
for  trial.  The  petitioner  now  seeks  to  pro- 
hibit the  further  prosecution  of  the  action, 
contending  that  the  superior  court  is  without 
Jurisdiction  to  grant  the  relief  sought  there- 
in. 

Reclamation  district  No.  1500  was  created 
by  an  act  of  the  Legislature  approved  April 
30,  1913.  Stats.  1013,  p.  130.  By  secUon  1 
of  the  act  a  reclamation  district,  to  be  known 
as  reclamation  district  No.  1500,  was  creat- 
ed, and  its  boundaries  were  described.  The 
same  section  contains  £he  following  provi- 
sion: 

''It  shall  be  the  duty  of  said  reclamation  dis- 
trict No.  1500  to  construct  a  levee,  forming  the 
south  side  of  Tisdale  by-pass,  and  a  portion  of 
the  westerly  side  of  the  Sutter  basin  by-pass, 
the  center  line  of  which  levee  shall  be  substan- 
kially  along  the  following  lines,  the  same  hav- 
ing been  approved  by  the  state  reclamatiom 
board  March  31st.  1913:  [Hera  foUows  a  de- 
scription of  the  line  of  the  leree.]" 

The  Tisdale  by-pass  mentioned  in  the  act 
forms  the  northerly  boundary  of  district  No. 
1500.  The  described  levee  line  along  a  "por- 
tion of  the  westerly  side  of  the  Sutter  basin 
by-pass"  is  the  easterly  boundary  of  the  dis- 
trict This  portion  at  its  southerly  end 
touches  the  left  bank  of  the  Sacramento  riv- 
er at  a  point  known  as  Wild  Irishman  Bend, 
and  the  act  declares: 

"It  shall  be  the  duty  of  said  reclamation  dis- 
trict No.  1500  to  continue  the  construction  of 
a  levee  along  the  left  bank  of  the  Sacraibento 
river,  or  adjacent  thereto,  from  the  said  Wild 
Irishman  Bend,  upstream,  to  the  place  of  begin- 
ning." 

The  Sacramento  river,  from  said  "place  of 
beginning"  on  the  Tisdale  by-pass  to  Wild 
Irishman  Bend,  forms  the  westerly  and 
southerly  boundaries  of  the  district,  so  that 
the  levees  described  In  the  act  would  com- 
pletely enclose  the  said  district.  The  portion 
of  the  work  sought  to  be  enjoined  Is  that 
bordering  on  the  Tisdale  by-pass  and  the 
Sutter  basin  by-pass.  Section  2  of  the  act 
provides  for  tiie  management  and  control 
of  the  district  in  accordance  with  the  pro- 
visions of  the  Political  Code,  names  five  trus- 
tees who  are  to  hold  until  the  election  and 
qualification  of  their  successors,  and  declares 
that  the  district  shall  have  the  powers  con- 
ferred by  law  upon  reclamation  and  swamp 
land  districts  and  certain  other  powers.  The 
remaining  sections  of  the  act  have  no  beai^ 
ing  upon  the  questions  here  involved. 
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Tbe  property  which,  as  the  complaint  In 
the  injunction  suit  alleges,  will  be  damaged- 
by  the  construction  of  the  levee  is  not  with- 
in the  boundaries  of  reclamation  district  No. 
1500.  The  petitioner's  contention  that  the 
superior  court  is  exceeding  its  Jurisdiction 
in  undertaking  to  restrain  the  acts  com- 
plained  of  in  the  action  pending  before  it  is 
based  upon  the  provisions  of  sections  3423 
of  the  Civil  Code  and  626  of  the  Code  of 
Civil  Procedure.  Each  of  these  sections  de- 
clares that: 

"An  Injanction  cannot  be  granted:  •  •  • 
(4)  To  ^event  tbe  execution  of  a  public  stat- 
ute by  offlceis  of  the  law  for  the  public  benefit." 

Tbe  construction  of  the  levee  in  question 
is,  by  the  act  creating  the  district,  made  the 
duty  of  the  district,  and  it  is  contended  that 
an  injunction  which  restrains  the  perform- 
ance of  this  duty  comes  directly  within  the 
terms  of  the  Code  sections  cited. 

[1-3]  It  will  not  be  questioned  that  the  act 
which  creates  reclamation  district  No.  1500 
is  a  public  statute.  It  is  equally  clear  that 
the  construction  of  the  levees  designated  in 
the  act  constitutes  the  execution  of  such  pub- 
lic statute.  The  injunction  complained  of 
restrains  the  district  and  its  trustees  from 
proceeding  with  the  erection  of  such  levees. 
Tbe  statute  does  not  in  terms  impose  the 
duty  of  building  tbe  levees  upon  the  trustees. 
Such  construction  is  declared  to  be  tbe  duty 
of  the  district  But,  since  a  corporation,  pub- 
lic or  private,  can  act  only  through  its  of- 
ficers or  agents,  the  statutory  imposition  of 
a  duty  upon  the  district  necessarily  imposes 
the  duty  upon  the  directing  o£9cers  of  the 
district  We  need  not  therefore  Inquire 
whether  the  reclamation  district  as  such, 
may  be  regarded  as  an  "officer  of  the  law" 
within  the  meaning  of  section  3423  of  the 
Civil  Code.  It  is  enough  if  the  trustees  who 
are  parties  defendant  in  the  injunction  suit 
answer  that  description.  The  officers  of  an 
irrigation  district  have  been  held  to  be  pub- 
lic officers  of  the  state  (Re  Madera  Irrigation 
District  92  Cal.  296,  322,  28  Pac.  272,  675, 
14  L.  R.  A.  755,  27  Am.  St  Rep.  106),  and 
tbe  trustees  of  tbe  reclamation  district  cre- 
ated by  the  act  of  1913  occupy  an  analogous 
position.  They  are  officers  of  tbe  law  with- 
in the  meaning  of  the  Code  section  under 
discussion.  That  section  declares  that  an 
injunction  cannot  be  granted  to  prevent  the 
execution  of  a  public  statute  by  officers  of 
the  law  for  the  public  benefit  If  the  stat- 
ute- creating  reclamation  district  No.  1500 
is  valid  at  all,  its  provisions  must  be  deemed 
to  have  been  enacted  for  the  public  benefit 
People  V.  Sacramento  Drainage  District  155 
Cal.  373,  103  Pac.  207 ;  Heftner  v.  Case  and 
Morgan  Counties,  193  111.  439,  450,  62  N.  B. 
201,  58  tu  R.  A-  353. 

[4,  S]  The  argument  in  any  case,  against 
the  validity  of  an  injunction  issued  to  re- 
strain the  execution  of  a  statute,  rests,  of 
course,  on  tbe  premise  that  the  statute  in 


question  Is  a  valid  exercise  of  tbe  legislative 
power.  An  act  of  tb6  Legislature  which  is 
in  conflict  with  the  Constitution  is  no  stat- 
ute at  alL  It  "is  utterly  void,  has  no  force 
or  legal  existence.  •  •  • "  Wheeler  v. 
Herbert  152  Cal.  224,  228,  92  Pat  853.  The 
provisions  of  section  3423,  subd.  4,  of  the 
CivU  Code  "refer  solely  to  injunctions  against 
the  execution  of  valid  statutes."  Wheeler  v. 
Herbert  supra. 

[t,  7]  The  respondents  attack  tbe  validity 
of  the  act  creating  reclamation  district  No. 
1500,  and  the  soundness  of  their  contentions 
in  this  regard  must  be  examined.  The  title 
of  the  act  is  as  follows: 

"An  act  creating  a  reclamation  district  to  1m 
called  and  known  as  'reclamation  district  No. 
1500,'  providing  for  the  management  and  con- 
trol thereof  and  dissolving  all  levee  districts, 
swamp  land  districts,  and  reclamation  districts, 
lying  wholly  within  the  boundaries  of  said 
reclamation  district  No.  1600,  providing  for  the 
liquidation  and  winding  up  of  said  dissolved  dis- 
tricts, and  excluding  from  any  levee  district, 
swamp  land  district  and  reclamation  district 
any  land  lying  within  tbe  boundaries  of  said 
reclamation  district  No.  1600." 

The  main  contention  of  the  parties  attadc- 
ing  tbe  validity  of  tbe  law  Is  that  tbe  pro- 
vision making  it  the  duty  of  the  district  to 
construct  certain  levees  deals  with  a  subject 
which  is  not  suggested  by  the  title  of  the 
act  oxiii  that  this  provision,  therefore,  must 
fall  because  of  tbe  terms  of  article  4,  g  24, 
of  tbe  Constitution.    That  section  reads: 

"Every  act  shall  embrace  but  one  subject 
which  subject  shall  be  expressed  in  its  title. 
But  if  any  subject  shall  be  embraced  in  an  act 
which  shall  nqt  be  expressed  in  its  title,  sudi 
act  shall  be  void  only  as  to  so  much  thereof  as 
shall  not  be  expressed  in  its  title." 

The  constitutional  provision  respecting  tbe 
titles  of  acts  has  frequently  been  tbe  subject 
of  construction  by  this  court  It  is  thorough- 
ly settled  that  the  provision  is  to  be  liberally 
construed  with  a  view  to  effecting  tbe  object 
of  the  provision,  viz.,  to  prevent  the  passage 
jof  acts  bearing  deceitful  and  misleading  ti- 
tles. Ex  parte  LideU,  93  CaL  633,  29  Pac. 
251. 

"It  is  not  necessary  that  the  title  of  an  act 
should  embrace  an  abstract  or  catalogue  of  its 
contents."  Abeel  v.  GUrk,  84  Cal.  226,  229, 
24  Pac.  383. 

"When  the  general  purpose  of  the  act  is  de- 
clared, the  details  provided  for  the  accomplish- 
ment of  that  purpose  will  be  regarded  as  neces- 
sary incidents."  Ex  parte  Liddell,  93  CaL  at 
page  637,  29  Pac.  251;  People  v.  Sacramento 
Drainage  District  155  CaL  373.  103  Pac  207. 

The  title  of  the  present  act  states,  among 
other  things,  that  it  Is  an  act  creating  a  rec- 
lamation district  and  providing  for  the  man- 
agement and  control  thereof.  These  words 
indicate  plainly  that  tbe  act  Is  designed  to 
erect  a  district  for  tbe  purpose  of  reclaim- 
ing lands  lying  within  its  borders,  and  to 
prescribe  the  mode  of  managing  and  con- 
trolling such  districts.  Lends  may  be  re- 
claimed by  protecting  them  from  overflow; 
and  the  most  usual  method  of  accomplishing 
this  result  is  to  surround  the  lands  wit^ 
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levees.  How,  tben,  can  It  be  argued  that  a 
provision  that  protective  levees  shall  be  con- 
structed along  the  boundary  of  the  proposed 
reclamation  district  is  not  within  the  scope 
or  the  purposes  contemplated  tn  the  creation 
of  the  district,  or  that  such  provision  la  not 
suggested  by  the  dtle  of  an  act  which  de- 
clares that  Its  purpose  la  the  creation,  man- 
agement, and  control  of  sndi  reclamation  dis- 
trict? It  is  true  that  the  act  contains  provi- 
sions relating  to  certain  levee  work  beyond 
the  boundaries  of  the  district,  but  this  work 
is  not  involved  in  the  injunction  suit  If 
the  provision  requiring  this  exterior  construc- 
tion Is  invalid — we  are  not  to  be  understood 
as  intimating  that  it  is — the  county  of  Sut- 
ter Is  not  claiming  to  be  affected  by  it,  and  is 
in  no  position  to  attack  It 

[8]  One  ground  of  objection  urged  by  re- 
spondents is  tliat  while,  under  the  provisions 
of  the  Political  Code  relative  to  reclamation 
districts,  the  location  of  the  levees  and  other 
details  of  the  plans  of  reclamation  are  com- 
mitted to  the  board  of  trustees  (Pol.  Code, 
I  3464),  the  present  act  by  its  dwn  terms 
provides  for  the  location  of  the  levees.  But 
since,  as  Is  well  settled,  districts  of  this  kind 
may  be  created  by  special  act  (People  v. 
Levee  District  131  (3al.  30,  63  Pac  676;  Peo- 
ple V.  Sacramento  Drainage  District,  155  Cal. 
373,  103  Pac.  207),  the  Legislature  in  passing 
such  act  Is  not  bound  to  follow  the  procedure 
laid  down  In  the  general  law  governing  rec- 
lamation districts.  It  may  adopt  such  pro- 
cedure as  it  deems  necessary  or  expedient, 
and  there  can  be  no  constitutional  objection  to 
a  location  In  the  act  itself  of  the  lines  of  the 
proposed  levees. 

The  petition  herein  refers  to  other  acts  of 
the  Legislature  (and  an  act  of  Congress) 
which  contemplate  the  formation  and  adop- 
tion of  a  plan  for  the  general  control  of  flood 
conditions  in  the  Sacramento  valley  under 
the  Joint  direction  of  the  federal  and  state 
governments.  These  acts  are  pointed  to  as' 
indicating  the  reason  for  the  direction  in  the 
present  act  that  the  levees  be  located  as  they 
are;  such  location  being  a  part  of  the  gen- 
eral plan  referred  to.  We  do  not  find  it  nec- 
essary to  refer  in  greater  detail  to  these  mat- 
ters, for  the  reason  that  as  already  stated, 
we  think  It  entirely  within  the  power  of  the 
legislature,  in  creating  a  reclamation  dis- 
trict by  special  act,  to  define  the  manner  and 
plan  by  which  the  contemplated  reclamation 
work  shall  be  carried  out.  It  becomes  unnec- 
essary, therefore,  to  consider  the  question 
whether  the  other  acts  referred  to,  L  e.,  the 
one  creating  the  reclamation  board  (Stats. 
1911,  Special  Session,  p.  117)  and  the  one  ap- 
proving the  plan  of  the  California  debris 
commission  (Stats.  1913,  p.  252),  are  open  to 
attack  as  containing  an  unconstitutional  del- 
egation of  power  by  the  Legislature. 

[1, 10]  But  the  respondents  argue  that  the 
action  is  one  to  restrain  the  commission  of 


acts  which  will  constitnte  a  taking  of  the 
property  of  Sutter  county,  the  plaintUC  in  the 
injunction  suit,  and  that  any  statute  which 
purports  to  authorize  such  taking  without 
compensation  Is  a  violation  of  familiar  con- 
stitutional restrictions.  Const  art  1  i  14. 
Payne  ▼.  E^gUsb,  79  CaL  640,  21  Pac.  X2. 
was  an  action  to  enjoin  the  harbor  commis- 
sioners of  San  Francisco  from  entering  upon 
certain  land  claimed  by  the  plaintiff  and 
erecting  a  wharf  thereon.  The  defendants 
objected  to  the  issuance  of  an  injunction 
upcHi  the  gronnd  that  they  were  authorized 
by  statute  to  construct  wharves,  and  that 
subdivision  4  of  section  3423  of  the  Civil  Code 
prevented  the  issuance  of  an  injunction 
against  the  execution  of  a  public  statute.  To 
tills  contention  the  court  responded  briefly: 
"There  is  no  public  statute,  or  other  law, 
which  authorized  defendants  to  take  plaintiffs' 
land,  at  least  without  proceedinsi  onder  the 
power  of  eminent  domain." 

See,  also,  Pierce  v.  City  at  Los  Angeles.  159 
Cal.  516,  114  Pac.  818. 

The  constitutional  provision  above  referred 
to  declares  that  "private  property  shall  not 
be  taken  or  damaged  for  public  use  without 
Just  compensation  having  been  first  made  to 
•  •  •  the  owner."  The  public  building, 
roads,  and  bridges  of  a  county  are  not  the 
private  property  of  the  county  In  such  sense 
as  to  authorize  the  county  to  object  to  the 
taldng  or  damaging  thereof  by  the  state  for 
public  purposes.  The  counties  are  govern- 
mental agencies  of  the  state  (County  of  San 
Mateo  V.  Cobum,  130  Cal.  631,  63  Pac.  78, 
621),  and  the  property  intrusted  to  their  gov- 
ernmental management  is  public  property. 
The  proprietary  Interest  in  aU  such  property 
belongs  to  the  public,  and,  if  there  be  a  legal 
title  In  the  county,  it  Is  a  title  held  in  trust 
for  the  whole  public.  Board  of  Education  v. 
Martin,  92  Cal.  209,  28  Pac.  799;  People  v. 
HoUaday,  93  Cal.  241.  29  Pac  54,  27  Am.  St 
Rep.  186;  Heffner  v.  Cass  and  Morgan  Coun- 
ties, 193  IlL  439,  62  N.  E.  201.  68  L.  R.  A. 
353.  In  the  absence  of  constitutional  restric- 
tions, the  Legislature  has  full  control  of  the 
property  held  by  the  counties  as  agencies  of 
the  state,  and  may  dispose  of  that  property 
without  the  consent  of  the  county  or  without 
compensating  it  City  of  Eid  wards ville  -v. 
County  of  Madison,  251  lU.  265,  96  N.  R  238, 
37  L.  R.  A.  (N.  S.)  101.  Upon  analogous  prin- 
ciples it  has  been  established  by  a  long  line 
of  decisions.  In  this  state  as  well  as  else- 
where, that,  except  as  restrained  by  consti- 
tutional limitations,  the  Legislature  may  al- 
ter the  boundaries  and  extent  of  counties  at 
will,  may  consolidate  two  or  more  Into  one, 
or  divide  and  create  new  counties  out  of  the 
territory  of  counties  already  existent 

"Upon  the  creation  of  a  new  county  oat  of 
the  territory  of  another,  ttie  Legislature,  in  the 
absence  of  constitutional  restrictions,  may  make 
such  provision  with  reference  to  the  public  prop- 
erty and  debts,  or  their  division,  as  to  it  may 
seem  just    •    •    •"    Loa  Angeles   (Toonty   v. 
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Orange  Cotmty,  97  CaL  329,  32  Pae.  816; 
Orange  County  t.  Los  Aneeles  County,  114  Cal. 
890,  46  Pac.  173:  Tulare  County  v.  Kings 
County,  117  Cal.  195,  49  Pac.  8 ;  Colusa  Coun- 
ty V.  Glenn  County,  124  Cal.  498,  57  Pac.  477; 
Riverside  County  v.  San  Bernardino  County, 
134  Cal.  617,  66  Pac.  788:  tiaramle  County 
T.  Albany  County,  92  V.  S.  307,  23  L.  Ed.  652. 

So,  too,  this  court  has  held  that  the  Legis- 
lature may  tranafer  the  property  of  one  rec- 
lamation district  (Rec.  Dlst.  t.  Blrks,  159 
Cal.  233,  113  Pac.  170)  or  one  school  district 
(Pass  School  Dlst  v.  Hollywood  City  School 
Dlst,  156  Cal.  416,  105  Pac.  122,  26  I*  R.  A. 
[N.  S.]  485,  20  Ann.  Cas.  87)  to  another  with- 
out compensation.  All  of  these  rulings  are 
founded  upon  the  proposition  that  the  coun- 
ty (or  reclamation  or  school  district)  is  a 
mere  political  agency  of  the  state,  that  it 
holds  its  iJroperty  on  behalf  of  the  state  for 
governmental  purposes,  and  that  It  has  no 
private  proprietary  interest  in  such  property 
as  against  the  state.  Applying  the  doctrine 
to  the  present  case.  It  is  clear  that,  if  the 
building  of  the  levees  contemplated  by  tho 
act  creating  the  petitioner  will  or  may  Injure 
or  destroy  buildings,  roads,  and  bridges  of 
the  county  of  Sutter,  the  results  will  merely 
be  an  injury  to  or  destruction  of  public  prop- 
erty In  the  making  of  a  public  Improvement 
authorized  by  the  state  Itself.  The  state, 
damaging  or  taking  Its  own  property.  Is  not 
required  to  provide  compensation  under  the 
constitutional  provision  relative  to  eminent 
domain. 

These  views  are  in  no  wise  inconsistent 
with  the  recognition  of  a  sufficient  title  In 
the  counties  to  Justify  their  maintaining  ac- 
tions against  private  persons  or  corporations 
Injuring  roads  or  other  public  property.  That 
such  actions  may  be  maintained  Is  the  full 
extent  of  the  holding  in  cases  like  Sierra 
County  V.  Butler,  136  Cal.  547,  69  Pac.  418, 
and  Yuba  County  v.  Mln.  Co.,  141  Cal.  360, 
74  Pac.  1049,  cited  by  respondents.  Nor  la 
there  any  conflict  between  our  present  hold- 
ing and  the  decision  in  Grogan  v.  San  Fran- 
dsco,  18  C!al.  615,  where  the  court  was  con- 
sidering the  status  of  land  held  by  the  mu- 
nicipality In  Its  proprietary  right  We  are 
here  dealing  only  with  property  held  by  a 
county  In  Its  governmental  capacity  for  pub- 
lic purposed. 

[11]  The  act  being  constitutional,  and  the 
Injunction  sought  being  one  which  contra- 
venes the  prohibition  of  section  3423  of  the 
Civil  Code,  there  still  remains  the  question 
whether  the  superior  court.  In  entertaining 
the  application  for'  such  Injunction,  Is  ex- 
ceeding Us  Jurisdiction,  and  thus  laying  the 
fonndati<»i  for  a  writ  of  prohibition.  Such 
writ  will  not  go  to  restrain  mere  errors  by 
the  court  below.  It  is  only  an  excess  of  Ju- 
jrisdiction  which  may  be  reached  .in  this  man- 
ner. This  court  has  held,  in  Wright  v.  Su- 
perior Court,  189  Cal.  469,  73  Paa  145,  that 
a  writ  of  prohibition  would  issue  to  arrest 
the  action  of  a  superior  court  which  was  un- 
JL64P.-64 


dertaklng  to  enjoin  an  action  pending  la  an- 
other court  in  violation  of  the  first  subdivi- 
sion of  section  3423  of  the  CHvU  Code.  In 
Glide  V.  Superior  Court,  147  Cal.  21,  81  Pac. 
225,  a  similar  writ  was  based  on  the  seventh 
subdivision  of  section  3423,  which  provides 
that  an  injunction  cannot  be  granted  "to  pre- 
vent a  legislative  act  by  a  municipal  cotpora- 
tlon." 

[U]  Section  3423  of  the  Ovll  Code  does 
not  in  all  of  Its  provisions  establish  new  rules 
for  the  granting  or  denying  of  preventive  re- 
lief In  equity.  Some  of  the  subdivisions  are 
merely  declaratory  of  principles  which,  in  the 
absence  of  statute,  were  and  are  generally 
held  to  govern  courts  of  chancery  in  deter- 
mining vfhat  causes  are  proper  subjects  of 
equitable  cognizance.  Subdivision  1  Is  more 
than  declaratory.  It  establishes  a  rule;  It 
limits  the  right  to  Issue  Injunctions  as  that 
right  was  understood  In  the  English  and 
American  court  before  the  adoption  of  our 
Codes.  The  Constitution  of  this  state  gives 
to  the  superior  courts  original  Jurisdiction 
"In  all  cases  in  equity."  To  the  argument 
that  this  Jurisdiction  could  not  be  limited  by 
statute  this  court  said  in  Spreckels  y.  Ha- 
waiian, etc.,  Co.,  117  Cal.  377,  49  Pac.  353, 
and  In  Wright  v.  Superior  Court,  139  Cal. 
469,  73  Pac.  145,  that  subdivision  1  of  section 
3423  was  an  exercise  of  the  legislative  power 
to  define  the  rights  of  persons.  It  did  not 
limit  the  power  of  courts  of  equity  to  Issue 
an  injunction  wherever  the  complaint  was  en- 
titied  thereto,  but  so  operated  on  the  com- 
plainant as  to  take  away  his  right  In  certain 
cases  to  this  form  of  relief.  In  the  Wright 
Case,  where,  as  we  have  said,  a  writ  of  prohi- 
bition was  Issued,  the  court  held  that  the  su- 
perior court  was  without  Jurisdiction  to  Is- 
sue an'  Injunction  In  a  case  In  which  such 
relief  Is  forbidden  by  subdivision  1  of  section 
3423.  The  dissenting  opinion  of  Shaw,  J., 
took  the  ground  that  if,  as  the  court  held, 
the  subdivision  merely  regulates  the  rights 
of  persons,  the  Issuance  of  a  writ  of  Injunc- 
tion contrary  to  the  statutory  declaration  is 
an  erroneous  determination  that  a  cause  of 
action  exists,  rather  than  an  excess  of  Juris- 
diction. Whatever  force  this  criticism  may 
have.  It  is  not  applicable  to  the  provision  of 
subdivision  A  of  section  3423.  For  here.  In 
the  subdivision  declaring  that  Injunction  does 
not  lie  to  restrain  the  execution  of  a  legisla- 
tive act  by  public  officials,  we  have  the  enun- 
ciation of  an  old  and  generally  recognized 
rule  of  equity  Jurisdiction. 

This  rule,  like  that  of  subdivision  7,  which 
was  involved  in  Glide  v.  Superior  Court  su- 
pra, has  Its  underlying  basis  in  the  division 
of  the  activities  of  government  Into  three 
separate  and  Independent  departments,  each 
of  which  Is,  In  the  exercise  of  Its  own  pecul- 
iar functions,  free  from  the  control  of  ei- 
ther of  the  others.  5  Pom.  Eq.  Jur.  {  327. 
The  power  to  enjoin  officers  from  enforcing  a 
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statute,  even  wliere  the  statute  was  claimed 
to  be  unconstitutional,  bas  been  denied  in 
some  cases.  Kneedler  ▼.  Lane,  46  Pa.  238; 
Tbompson  v.  Com'rs,  2  Abb.  Prac.  (N.  Y.) 
248.  This  court  has  not  carried  the  doctrine 
so  far.  The  prohibition  against  enjoining  the 
execution  of  statutes  has  been  held  to  apply 
only  to  ralid  statutes.  Wheeler  v.  Herbert, 
152  Cal.  224,  92  Pac.  353.  But,  at  least  as  so 
limited,  the  rule  is  generally  recognized.  In 
So.  Or.  Co.  V.  Quine,  70  Or.  63,  139  Pac.  332, 
the  court  said: 

"We  think  the  law  is  6zed  beyond  cavil  that 
courts  of  equity  have  no  power  by  injunction 
to  restrain  a  public  officer  from  performing  an 
ofiirial  act  that  he  is  required  by  valid  law  to 
perform.  It  is  not  sufficient  to  clothe  the  court 
with  jurisdiction  to  say  simply  that,  unless  the 
court  extends  its  restraining  hand,  hardships 
will  follow,  or  irreparable  damage  will  ensue, 
because  the  officer  delegated  to  execute  such  law 
may  act  unwisely  or  injuriously  to  the  party 
Reeking  relief.  The  acts  must  be  such  as  are 
without  the  sanction  of  a  sound  law." 

See,  also,  So.  Min.  Co.  ▼.  Lowe,  106  Ga.  352, 
31  S.  E.  191 ;  Mendenhall  t.  Denham,  35  Fla. 
250,  17  South.  561 ;  Sup.  of  Greenville  t.  Sey- 
mour, 22  N.  J.  Eq.  458. 

[13,14]  Even  though  the  lower  tribunal  is 
about  to  exceed  Its  Jurisdiction,  the  writ 
of  prohibition  will  not  lie  where  there  Is 
"a  plain,  speedy  and  adequate  remedy  In 
the  ordinary  course  of  law."  Code  Civ. 
Proc.  I  1103.  It  is  true  that  In  the  case 
aU  bar  the  petitioner  might  by  appeal  re- 
view the  correctness  of  any  Judgment  or 
order  enjoining  it,  but  we  do  not  think  that 
such  appeal  would,  under  the  circumstances 
here  described,  be  an  adequate  remedy. 
Glide  T.  Sup.  Ct,  supra.  To  say  nothing  of 
the  burden  and  expense  of  a  trial  of  issues 
which,  as  we  have  seen,  are  not  properly  tri- 
able in  the  superior  court,  it  may  be  observed 
that  the  preliminary  injunction  already  is- 
sued ties  the  hands  of  the  petitioner,  and 
that  an  appeal  from  such  injunction  would 
not  affect  its  operative  force  pending  the  ap- 
peal. If  the  petitioner  is  entitled  to  proceed 
with  the  work  of  building  the  levees  which 
the  statute  commands  it  to  build,  an  appeal 
would  obviously  not  give  adequate  relief. 

We  have  considered  this  proceeding  as  if 
It  had  been  submitted  upon  an  agreed  state- 
ment of  facts.  The  respondents  have  demur- 
red to  the  petition,  and  have  also  filed  an  an- 
swer. For  the  .reasons  hereinbefore  stated, 
the  demurrer  should  be  overruled.  The  an- 
swer does  not  raise  any  issue  which  we  re- 
gard as  material.  There  is  therefore  no  oc- 
casion for  the  determination  of  any  issue  of 
fact,  and  the  application  should  be  finally 
disposed  of  at  this  time. 

It  is  ordered  that  a  peremptory  writ  of 
prohibitl<Mi  issue  as  prayed. 

We  concur:  ANGEI>LOTTI.  C.  J. ;  SHAW, 
J.;  MELVIN,  J.;  HENSHAW,  J.;  LAW- 
LOn,  J.  I 


on  Cal.  a») 

CHINO  LANI?  &  WATEE  CO.  ▼.  HAMAKER 

et  aL     (li.  A.  4343.) 
(Supreme  Court  of  California.    Jan.  14,  1918.) 

Appkai.  ANn  Ebbob  €=>1127— Motiow  to  Af- 

riBM— Abvancino  Hearing. 

Where  it  would  amount  to  an  advancement 
of  the  hearing  of  the  appeal  without  good  rea- 
son therefor,  motion  to  affirm,  on  the  ground 
that  inspection  of  the  record  discloses  that,  ia 
view  of  a  recent  federal  Supreme  Court  deci- 
sion, there  must  be  an  affirmance,  consideration 
of  which  would  necessarily  involve  a  full  con- 
sideration of  the  record  and  briefs  tis  to  the  mer- 
its, will  be  denied  as  unfair  to  other  litigants. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  H  4432-4440;   Dec.  Dig-  «=> 

In  Bank.  Appeal  from  Superior  Goart. 
Orange  County ;  W.  H.  Thomas,  Judge. 

Four  actions,  all  by  the  Chlno  Land  & 
Water  Company;  two  against  O.  R.  Hama- 
ker  and  others,  one  against  H.  L.  Moss  and 
others,  and  the  other  against  John  K.  Chal- 
mers and  others.  From  adverse  Judgments, 
defendants  appeal.    Motion  to  affirm  denied. 

Kimball  Fletcher  and  Wm.  A.  Gaines,  both 
of  Los  Angeles,  and  D.  J.  Hlnkley,  for  ap- 
pellants^ O'Melveny,  Stevens  &  Milllken  and 
Walter  K.  Tuller,  aU  of  Los  Angeles,  for 
respondent 

ANGELLOTTI,  C.  J.  Plaintiff  and  re- 
spondent Chino  Land  &  Water  Company,  a 
corporation,  has  made  a  motion  that  this 
court  atfirm  the  Judgment  in  each  of  the 
above-entitled  cases,  which  are  presented  up- 
on a  single  transcript,  upon  the  ground  sub- 
stantially that  an  inspection  of  the  record 
discloses  that,  in  view  of  a  certain  recent 
decision  of  the  United  States  Supreme  Court, 
the  Judgments  of  the  lower  court  must  be 
affirmed.  This  motion  is  made  long  before- 
tlio  appeals  are  reached  in  regular  order  for 
hearing  in  this  court,  the  real  purpose  of  the 
motion  being,  of  course,  to  advance  the  bear- 
ing of  the  appeals  in  tliis  court  over  many 
ctner  appeals  preceding  them  on  our  calendar, 
when  there  is  in  fact  no  good  reason  for  such 
advancement.  It  is  apparent  that  this  is 
not  a  proper  case  for  such  action  as  is  de- 
sired. Mere  consideration  of  the  motion 
necessarily  Invblves  a  full  examination  of 
the  record  and  briefs  of  counsel  as  to  the 
merits  of  the  appeal,  precisely  the  same  ex- 
amination we  would  be  compelled  to  make 
upon  the  hearing  of  the  appeals  on  their 
merits  when  the  cases  are  regularly  reached 
for  hearing.  Such  a  course  on  our  part  in  the 
matter  of  these  appeals  would  be  unfair  to 
other  litigants  in  this  court  whose  appeals 
are  entitled  to  priority  In  the  matter  of  hear- 
ing, and  would  establish  a  precedent  that 
would  operate  greatly  to  their  disadvantage, 
for  we  would  be  confronted  with  many  such 
motions,  the  mere  consideration  of  which 
would  occupy  much  time  that  should  be  de- 
voted to  the  consideration  of  earlier  case& 


4s»For  other  cases  see  sam*  topic  and  KEY-NUMBER  la  all  Ker-Mumbered  Digests  and  Indaxw 
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As  we  have  suggested,  the  effect  of  such  a 
practice  would  simply  be  to  advance  causes 
for  bearing  in  preference  to  other  causes, 
where  no  good  reason  for  advancement  ex- 
ists, simply  on  the  ground  that  it  is  asserted 
that  the  appeal  is  clearly  without  merit 
The  motion  is  denied. 

We   concur:     SLOSS,    J,;     MELVIN,    J.; 
SHAW,  J.;  HEN  SHAW,  J.;  LAWLOE,  J. 


cm.  Cal.  668) 

TEAGUB  V.  HALL.     (L.  A.  3482.) 
(Supreme  Court  of  California.    Jan.  13,  1916.) 

1.  Fraud  Q=>22— Rxliakcb  on  Repbesxnta- 
TiONs— Duty  to  Investigate. 

The  purchaser'  of  citrus  nurseries,  induced 
to  buy  by  the  vendor's  false  representations  that 
the  nurseries  contained  85,000  budded  trees, 
could  recover  damages  for  the  deceit  practiced 
upon  him,  although  be  bad  an  opportunity,  and 
did  not  avail  liimself  thereof,  to  make  independ- 
ent investigation  of  the  truth  of  the  representa- 
tions, since  one  may  act  upon  a  positive  repre- 
sentation of  fact  notwithstanding  the  means  of 
knowledge  are  open  to  him. 

[Ed.  Note.— For  other  cases,  see  Fraud,  Cent. 
Dig.  H  19-23;    Dec.  Dig.  «=>22.) 

2.  AFFEAI.  and   EbBOB  lS=9l064r-PBEJUDIOIA]:, 
EBBOS— INSTBUCTION. 

In  an  action  for  deceit  by  the  purchaser 
of  citrus  nurseries,  induced  to  buy  by  the^  mis- 
representations of  the  vendor  that  the  nurseries 
contained  85,000  budded  trees,  an  instruction 
tliat  it  was  necessary  for  plaintiff's  recovery  for 
him  to  show  that  he  had  no  independent  knowl- 
edge of  his  own  as  to  the  number  of  budded 
trees,  nor  the  means  at  hand  to  acquire  such 
knowledge,  or,  liaving  the  means,  was  prevented 
by  defendant  from  availing  himself  of  tiiem,  and 
that  matters  equally  within  the  knowledge  or 
means  of  knowledge  of  both  parties  furnished  no 
ground  for  relief,  was  prejudicially  erroneous, 
since,  under  plaintiff's  testimony  that  it  would 
have  taken  a  week  to  count  the  trees,  the  jury 
might  have  concluded,  if  properly  instructed  that 
failure  to  avail  of  a  means  of  knowledge  is  not 
necessarily  a  bar  to  recovery,  that  the  purchas- 
er was  justified  in  relying  on  the  vendor's  posi- 
tive representation  of  the  number  of  trees  with- 
out verifying  it. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {f  4219,  4221H1224 ;  Dec.  Dig. 
^31064.] 

Department  1,  Appeal  from  Superior 
Court,  Los  Angeles  County;  J.  P.  Wood, 
Judge. 

Action  by  R.  M.  Teague  against  W.  G.  Hall. 
From  a  judgment  for  defendant  and  an  order 
denying  his  motion  for  new  trial,  plaintiff  ap- 
peals.   Judgment  and  order  reversed. 

J.  Vincent  Hannon,  of  Los  Angeles,  for  ap- 
pellant S.  V.  Landt,  of  Los  Angeles,  for  re- 
spondent 

SLOSS,  J.  Action  to  recover  damages  for 
deceit  The  defendant.  Hall,  had  established 
citrus  nurseries  upon  two  traqts  of -land  held 
by  him  under  lease.  One  was  known  as  the 
Kelm  nursery,  and  the  other  as  the  Xost  nur- 
sery. On  March  28,  1909,  the  parties  entered 
into  a  contract  whereby  Hall  sold  to  Teague 
all  of  bis  Interest  in  these  two  nurseries  in 


consideration  of  the  sum  of  $37,000,  $500  of 
this  sum  to  be  paid  by  the  conveyance  of  a 
certain  lot  aod  the  balance  to  he  paid  in  gold 
coin  in  certain  Installments  running  over  a 
period  of  a  year  and  a  half  or  thereabouts. 
Under  the  contract  Hall  reserved  the  right  to 
take  4,000  lemon  trees  from  the  Yost  nursery. 
Tbe  contract  contained  this  clause: 

"It  is  understood  that  there  is  now  in  round 
numbers  60,000  number  of  budded  trees  upon  the 
land  described  in  the  Keim  lease  and  25,000  of 
budded  stock  on  the  Yost  lease." 

It  is  not  claimed  that  the  clause  last  quot- 
ed constituted  a  warranty.  Tbe  complaint 
alleged,  however,  that  at  the  time  of  the  exe- 
cution of  the  contract  the  defendant,  for  the 
purpose  of  inducing  the  plaintiff  to  enter  Into 
it,  falsely  represented  that  the  respective 
nurseries  contained  the  number  of  budded 
trees  mentioned  In  the  contract  to  wit,  60,000 
In  the  Keim  nursery  and  25,000  in  the  Yost 
nursery,  and  that  platntlfl,  who  had  no 
knowledge  of  the  number  of  trees  in  the  nurs- 
eries or  either  of  them,  entered  into  the  con- 
tract relying  on  said  representations.  It  was 
alleged  further  that  plaintiff  subsequently 
discovered  that  there  were  not  over  65,346 
budded  trees  in  tbe  two  nurseries,  and  that 
he  had  been  damaged  In  the  sum  of  $12,000, 
for  which  he  prayed  Judgment  At  the  time 
of  his  discovery  of  the  facts  plaintiff  had 
paid  the  defendant  $34,000  of  the  contract 
price. 

Tbe  defendant  in  his  answer,  admitted  tbe 
making  of  the  contract  and  the  payment  of 
the  $34,000  thereunder.  He  denied  aU  the 
material  allegations  .  regarding  fraud.  By 
counterclaim  he  sought  to  recover  tbe  balance 
of  $3,000  due  under  the  terms  of  the  agree- 
ment 

The  action  was  tried  before  a  jury,  which 
returned  a  verdict  in  favor  of  the  defendant 
for  $3,000.  Judgment  was  entered  thereon. 
The  plaintiff  appeals  from  the  judgment  and 
from  an  order  denying  his  motion  for  a  new 
trial.  On  tbe  material  Issues  raised,  viz., 
whether  the  defendant  made  the  representa- 
tions alleged,  whether  plaintiff  relied  upon 
them,  whether  they  were,  In  fact,  false,  the 
evidence  was  conflicting.  This  court  could 
not  have  said  that  a  verdict  either  way  was 
without  substantial  and  adequate  support 

[1  ]  Tbe  main  ground  urged  for  reversal  is 
founded  on  the  Instructions  given  by  the 
court  with  relation  to  the  plaintiff's  duty  to 
show  that  he  was.  In  fact  deceived  by  the 
alleged  misrepresentations. .  In  this  connec- 
tion tbe  court  said  to  the  jury: 

"In  order  that  the  plaintiff  may  recover  it  is 
necessary  that  he  show  to  the  jury  by  a  pre- 
ponderance of  the  evidence :  First,  that  Teague 
had  no  independent  knowledge  of  his  own  as  to 
the  number  of  budded  trees  and  did  not  have  the 
means  at  band  to  acquire  such  knowledge,  or 
having  the  means  at  hand,  was  prevented  by  de- 
fendant from  availing  himself  of  them." 

And  further,  on  the  same  subject: 
"Matters    equally    within    the   knowledge   or 
means  of  knowledge  of  both  parties  furnish  no 
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ground  for  relief,  nnleaa  In  tlie  latter  case  the 
<me  party  is  prevented  by  the  act  of  another 
from  uainj;  his  means  of  knowled^.  It  is  a  gen- 
eral principle  that,  if  the  means  of  knowledge  be 
at  hand  and  equally  available  to  both  parties, 
and  the  subject-matter  be  open  to  inspection  of 
both  alike,  and  there  be  no  fidadary  and  no  con- 
fidential relations,  and  no  warranty  of  the  facts, 
the  injured  party  must  show  that  he  has  availed 
himself  of  tne  means  of  information  existing  at 
the  time  of  the  transaction  before  he  will  be 
heard  to  say  that  he  was  deceived  by  the  mis- 
representation of  the  other  party." 

The  rule  tbus  laid  down  is  not  qualified  by 
any  other  instruction. 

We  think  it  must  be  held  that  the  court 
erred  in  directing  the  jury,  as  it  did,  in  effect, 
that  a  party  who  has  relied  upon  a  misrepre- 
sentation made  by  another  and  has  suffered 
injury  thereby  is  precluded  from  recovering, 
if  be  had  an  opportunity,  and  did  not  avail 
himself  thereof,  tp  test  the  truth  of  the  repre- 
sentations by  Independent  investigation. 
Some  of  the  earlier  cases  siiate  the  rule  in 
this  broad  way,  but,  as  Mr.  Bigelow  says  In 
his  work  on  Fraud  (Volume  1,  p.  623): 

"The  proposition  has  now  become  very  widely 
accepted  at  law  as  well  as  in  equity,  at  least  as 
general  doctrine,  that  a  man  may  act  upon  a 
positive  representation  of  fact,  notwithstanding 
the  fact  that  the  means  of  knowledge  were  spe- 
cially open  to  him.    *    *    • " 

Similarly,  in  Pomeroy,  Equity  Jurispru- 
dence, I  886,  it  is  said  that: 

"Whenever  a  positive  representation  of  fact 
is  made,  the  party  receiving  it  is,  in  general, 
entitled  to  rely  and  act  upon  It,  and  is  not  bound 
to  verify  it  by  an  independent  investigation. 
Where  a  representation  is  made  of  facts  which 
are  or  may  be  assumed  to  be  within  tlie  knowl- 
edge of  the  party  making  it,  the  knowledge  of 
the  receiving  party  concerning  the  real  nicts, 
which  shall  prevent  his  relying  on  and  being 
misled  by  it,  must  be  clearly  and  conclusively 
established  by  the  evidence.  The  mere  existence 
of  opportunities  for  examination  or  of  sources 
of  information  is  not  sufficient,  even  though  by 
means  of  these  opportunities  and  sources,  in 
the  absence  of  any  representation  at  all,  a  con- 
structive notice  to  the  party  would  be  inferred; 
the  doctrine  of  constructive  notice  does  not  ap- 
ply where  there  has  been  such  a  representation 
of  fact" 

12]  This  view  of  the  law  has  been  repeated- 
ly declared  in  the  decisions  in  this  state.  In 
Ruhl  T.  Mott,  120  GaL  676,  S3  Pac.  307,  the 
court  says: 

"It  is  true  that  where  one  is  justified  in  rely- 
ing, and  in  fact  does  rely,  upon  false  representa- 
tions, his  right  of  action  u  not  destroyed  be- 
cause means  of  knowledge  were  open  to  him.  In 
such  a'  case  no  duty  in  law  is  devolved  upon  him 
to  employ  such  means  of  knowledge." 

The  same  doctrine  is  declared  in  Bank  of 
Woodland  v.  Hiatt,  88  Cal.  234;  Wenzel  v. 
Shuiz,  78  OaL  221,  20  Pa&  404;  Morris  t. 
Courtney,  120  Cal.  63,  52  Pac.  129;  Dow  T. 
Swain,  125  Cal.  674,  pp.  683,  684,  58  Pac  271 ; 
Maxon-Nowlin  Ca  ▼.  Norswlng,  166  CaL  500, 
512,  137  Pac.  240;  Eadielberger  v.  Mills  U  & 
W.  Co.,  9  OaL  App.  628, 100  Pac.  117. 

The  nursery  Involved  In  the  sale  by  defend- 
ant to  plaintiff  contained  both  budded  and 
unbudded  trees.  The  alleged  misrepresenta- 
tion referred  only  to  the  number  of  budded 


trees.  The  exact  or  even  Qie  approxlniiti 
number  of  such  trees  could  have  teen  a&t;- 
talned  only  by  some  form  of  oompntatiaa  a 
count  Under  the  Instructions  of  the  coait 
the  jury  would  naturally  understand  that  \1 
the  plaintiff  had  an  opportunity  to  make  saek 
a  count,  and  did  not  do  so,  be  wonld  be  pn- 
eluded  from  complaining  of  any  nilsrepFe&«9- 
tatlons,  although  he  may,  in  fact,  have  relie: 
upon  them.  The  plaintiff  testified,  and  tie 
jury  had  the  right  to  believe,  tliat  it  would 
have  taken  a  week  to  count  the  trees.  The 
jury,  accepting  this  evidence,  ndg^t  w^  ban 
concluded,  if  instructed  In  accordance  witb 
the  authorities  above  cited,  that  the  plaints 
was  justified  in  relying  on  defendant's  posi- 
tive representation  (if  he  made  one),  vltbo^ 
taking  the  time  to  verify  its  trutli.  But,  un- 
der the  instructions  which  were  given,  it  h 
quite  possible  that  the  Jury,  while  belieri^^ 
that  the  plaintiff  had  made  tlie  repreeecu- 
ticm  as  alleged,  that  it  was  false,  and  tiir 
plaintiff  had  relied  and  acted  opon  It  to  hJi 
injury,  nevertheless  denied  him  recovery  It- 
cause  they  believed  that  he  had  had  an  oppor 
tunity  to  count  the  trees  before  malting  tb« 
contract,  and  had  not  availed  hlnmelf  <^  eati 
opportunity.  In  this  state  of  the  case  the  er- 
ror ]^  the  instru^ons  cannot  be  treated  ti 
one  which  was  not  prodactive  of  prejudice. 

The  plaintiff  also  asslgnii  as  error  cert^ia 
mlings  in  the  admission  and  rejection  of 
evidence.  No  authoritites  are  dted  in  np- 
port  of  his  contentions  In  this  regard,  and  we 
do  not  And  in  such  rulings  any  aobstantiil 
ground  for  complaint. 

The  Judgment  and  the  order  appealed  froa 
are  reversed. 

We  concur:  SHAW,  J.;  LAWIjOB,  J. 

an  Cal.  »> 
PIERCE  T.  WORKS,  Judge  of  Snperlw  Covrt. 

(L.  A.  4369.) 
(Supreme  Court  of  California.    Jan.  14,  19Hi 

1.  AFFEAI.  and   EbBOB  9=3600— PRES17HFn05 
— COBBECTION    OF   RXCOBD. 

On  an  original  petition  (or  a  writ  of  mas- 
date  directing  a  judge  of  the  superior  court  u 
certify  a  transcript  of  proceedings  alletnd  eg 
have  been  prepared  according  to  Code  Civ.  Pmc 
i  953a,  for  use  on  an  appeal  from  an  ordtr 
granting  a  motion  for  a  change  of  venue,  wt<re 
the  opposing  attorneys  Iiad  objected  solely  os 
the  ground  that  it  was  not  a  transcript  con- 
templated by  the  statute  and  suggested  cotmv 
tions  to  which  petifioner's  counsel  and  tlie  jod:? 
agreed,  whereupon  the  transcript  was  ameniri 
accordingly,  it  would  be  presumed  tiiat  the  pro- 
posed transcript  was  correct  and  contained  i'.. 
matters  essential  to  a  proper  determlnatian  «l 
the  appeal. 

[EM.  Note. — ^For  other  cases,  see  A.ppeal  lad 
Error,  Cent  Dig.  K  2829,  284^2847 ;  De&  Dit. 
<S=96dO.] 

2.  Appeal  ano  Ebbob  ®=»597— TaAjTSCBin- 
Statement  or  Conar. 

Under  Code  Civ.  Proe.  {  953a,  anthoriziDr 
an  appellant  by  notice  to  the  derk,  to  requirt  a 
transcript  of  the  testimony  and  proceeding  ic 
the  trial  to  l>e  prepared,  and  requiring  the  re- 
porter's transcript  of  his  stenographic  repo.-t 
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ncluding  copies  of  all  -writings  offered  or  receiv- 
ed in  evidence  and  all  matters  required  b;  the 
lotice,  it  was  not  necessary,  on  appeal  from  an 
irder  granting  a  change  of  venue  where  the  only 
ividence  was  the  files  and  records  of  the  action 
ind  'Such  indorsements  of  admission  of  service 
ind  filing  as  were  found  thereon,  that  the  tran- 
K;ript  contain  the  statements  of  the  conrt^  at 
:he  bearing  of  the  motion  therefor  or  the  objec- 
ion  of  the  counsel  to  the  granting  thereot 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Rrror,  Cent.  Dig.  U  2827-2638;   Dec.  Dig.  <S=» 
597.] 
I.  Appbai.  and  Ebbob  «=»395— Undkbtakinq 

— Statutk. 

Under  Codedv.  Proc.  i  96Sb,  requiring 
the  party  appealing  tinder  section  953a  on  a 
transqript  of  the  testimony  in  lieu  of  a  bill  of 
szceptions,  to  file  an  undertaking  in  an  amount 
fixed  by  the  clerk  to  pay  the  clerk  the  cost  of 
preparing  the  transcript;  and  allowing  the  ap- 
pellant to  personally  arrange  with  the  steno- 
prraphic  reporter  for  his  compensation,  where 
it  appeared  that  such  undertaking  was  waived 
by  the  clerk,  as  it  might  be,  the  mere  failure  to 
give  such  undertaking  was  no  objection  to  the 
certification  of  a  transcript  prepared  and  deliv- 
ered by  the  clerk  to  the  judge  for  settlement. 

[Ed.  Mote. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  JJ  2058,  20e4-20TO,  2085, 
2086,  3127;    Dec.  Dig.  «=a395.] 

i.   APPEAI.  and  EBBOB  €=>553— I^EtANSCBIPT  OF 

XESmtONT— Statute. 

Code  Civ.  JProc.  i  953a,  authorizes  an  ap- 
pKeUant,  in  lieu  of  a  biU  of  exceptions,  and  on  no- 
tice to  the  clerk,  to  require  the  preparation  of 
a  transcript  of  the  testimony  and  proceedings 
at  the  trial,  and  requires  the  reporter  to  prepare 
a  transcript  of  bis  stenographic  report,  including 
copies  of  all  writings  offered  or  received  in  evi- 
dence and  all  other  matters  required  by  the  no- 
tice, and  that,  if  the  judgment  or  order  appealed 
from  is  not  included  in  a  judgment  roll,  the 
appellant  shall  specify  the  papers  to  be  included 
in  the  transcript.  Section  958b  requires  an  un- 
dertaking to  pay  the  cost  of  the  transcript,  and 
section  953c  requires  the  clerk  to  transmit  the 
prepared  record  on  appeal.  Held,  that  the  stat- 
ute authorizes  such  a  transcript  on  appeal  from 
an  order  granting  a  change  of  venue  when  the 
proceedings  at  the  hearing  were  not  taken  down 
by  a  stenographic  reoorter,  and  the  evidence 
submitted  consisted  only  of  the  files  and  records 
«f  the  action. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {|  2461,  24^,  2*85-2471; 
Dec.  Dig.  «=3553.] 

In  Bank.  Original  petition  by  Christine 
Fierce  against  Hon.  Lewis  R.  Works,  Judge 
of  the  Superior  Court  of  the  County  of  Los 
Angeles,  for  a  writ  of  mandate  directing  re- 
spondent to  certify  a  transcript  of  proceed- 
ings for  use  on  appeal  from  an  order  grant- 
ing a  motion  for  a  change  of  venue.  Per- 
«mptory  wilt  of  mandate  Issued. 

Blddle  &  Cheroske,  of  Los  Angeles,  for  pe- 
titioner. Robert  M.  Clarke,  of  Los  Angeles, 
and  John  J.  Sauler,  of  Santa  Barbara,  for 

respondent 

ANGELLOm,  a  J.  This  la  an  original 
application  to  tills  court  for  a  writ  of  man- 
date directing  respondent  to  certify  a  tran- 
script of  proceedings  claimed  to  have  been 
prepared  in  accord  with  the  provisions  of 
section  953a,  Code  of  Civil  Procedure,  for  use 


on  an  appeal  from  an  order  granting  a  mo- 
tion for  change  of  place  of  trial  from  Los 
Angeles  county  to  Santa  Barbara  county  of 
an  action  brought  by  petitioner  against  A.  M., 
Sallle  Belle  and  Edith  Pierce.  Respondent 
judge  decUned  to  certify  the  same  on  the 
ground,  expressed  in  writing,  "that  it  is  not 
such  a  statement  or  transcrii^  as  is  contem- 
plated by  section  953a,  Code  of  Civil  Proce- 
dure." AJtbough  this  was  the  only  ground 
of  refusal,  and  apparenUy,  as  indicated  by 
the  petition  and  answer,  the  only  ground  of 
objection  to  certification  nrged  by  opposing 
counsel  before  respondent,  8(»ne  other  objec- 
tions are  urged  by  the  answer  of  respondent 
filed  herein.  We  think,  however,  that  there 
is  no  force  In  any  of  the  other  objections, 
in  view  of  the  admitted  fact& 

[1]  Although  it  is  alleged  in  the  answer 
that  the  proposed  transcript  was  not  cer- 
tified by  the  clerk  or  any  one  else  as  con- 
taining .true  or  correct  copies  of  the  original 
documents,  papers,  flies,  and  records,  it  fur- 
ther appears  that  the  (apposing  attorneys 
made  no  objection  on  any  such  ground,  ob- 
jecting simply  that  it  was  not  such  a  tran- 
script as  was  contemplated  by  section  953a, 
Code  of  Civil  Procedure,  and  it  further  ap- 
pears trona  the  petition  and  answer  that 
such  attorneys  suggested  various  corrections, 
to  all  of  which  petitioner's  counsel  and  the 
judge  agreed,  and  that  the  transcript  was 
amended  accordingly.  So  that  it  is  fairly  to 
be  presumed  from  the  l;>leadings  here  that 
the  proposed  transcript  is  absolutely  correct 
and  contained  all  matters  essential  to  a 
proper  determination  of  the  appeal,  and  no 
suggestion  is  made  to  the  contrary. 

[2]  It  is  further  alleged  in  the  answer  that 
the  proposed  transcript  does  not  contain  the 
statements  of  the  court  made  at  the  hearing 
of  the  motion  for  change  of  place  of  trial 
or  the  objections  of  counsel  for -plaintiff  to 
the  granting  of  the  same.  We  cannot  see 
any  necessity  for  the  incorporati<Mt  of  these 
matters  in  such  a  case  as  this,  an  appeal 
from  an  order  granting  a  change  of  place  of 
trial  to  the  county  of  the  defendant's  alleged 
residence,  where  the  only  evidence  was  the 
files  and  records  of  the  action,  and  such  in^ 
dorsements  of  admission  of  service  and  fil- 
ing as  there  were  thereon.  There  is  no  sug- 
gestion that  the  Incorporation  of  any  of  such 
matters  is  essential  to  the  protection  of  any 
right  of  any  party.  It  neither  party  desires 
the  Insertion  of  such  a  matter,  and  It  is  not 
essential  to  a  proper  determination  of  the 
appeal,  the  statute  does  not  require  it  to  be 
inserted. 

[3]  It  is  further  alleged  that  the  undertak- 
ing provided  for  by  section  953b,  Code  of 
Civil  Procedure,  was  not  filed  with  the  clerk. 
This  is  the  undertaking  in  an  amount  to  be 
fixed  by  the  d^rk  to  secure  to  that  officer  the 
cost  of  preparing  the  transcript  Obviously 
this  was  enacted  solely  for  the  protection  of 
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the  clerk  and  stenographer,  and,  as  amended 
In  1915,  the  party,  instead  of  furnishing  the 
undertaking,  may  arrange  personally  with 
the  stenographic  reporter  for  his  compensa- 
tion. According  to  the  undented  allegations 
of  -the  petition,  it  clearly  appears  that  the 
giving  of  any  undertaking  was  waired  by  the 
clerk,  as  It  mjght  be  in  such  a  case  as  this. 
Mere  failure  to  give  such  an  undertaking 
cannot  be  urged  as  a  good  ground  of  objec- 
tion to  the  certification  of  a  transcript  in  fact 
prepared  and  delivered  by  the  clerk  to  the 
Judge  for  settlement. 

[4]  The  remaining  question  presented  by 
this  proceeding  is  whether  the  provisions  of 
sections  963a,  953b,  and  953c  Code  of  Civil 
Procedure,  providing  a  record  on  appeal  in 
lieu  of  the  ordinary  bill  of  exceptions,  au- 
thorize such  a  record  in  a  matter  like  the 
one  here  involved,  when  the  proceedings  at 
the  hearing  have  not  been  taken  down  by  a 
stenographic  reporter,  and  the  evidence  sub- 
mitted to  the  court  consisted  entirely  of  the 
flies  and  records  of  the  action. 

The  order  appealed  from  is,  of  course,  one 
not  included  in  a  Judgment  roll.  It  is  an 
appealable  order  made  before  trial  and  Judg- 
ment, to  the  review  of  which  by  an  appellate 
court  prior  to  the  enactment  of  the  sections 
referred  to,  it  was  essential  that  the  evi- 
dence, upon  which  the  motion  therefor  was 
heard,  in  whatever  form  it  was  received, 
should  be  incorporated  in  a  XAll  of  exceptions 
and  properly  authenticated  by  the  trial  Judge. 
See  Hibemia  Sav.  &  Loan  Soa  y.  Doran,  161 
Cal.  118,  118  Pac.  626.  This  was  true,  al- 
though the  evidence  consisted  only  of  the  rec- 
ords  and  flies  of  the  actl(Hi,  Including  the 
papers  presented  and  filed  in  support  of  the 
motion.  Such  papers  could  not  be  effectually 
certified  to  the  appellate  court  by  the  clerk 
of  the  trial  court  Hibernia  Sav.  &  Loan 
Soc.  T.  Doran,  supra.  Section  953a  purports 
to  provide  a  method  of  preparation  of  rec- 
ord to  which  a  party  appealing  "from  any 
Judgment,  order  or  decree  of  the  superior 
court"  may  resort  "in  lieu  of  preparing  and 
settling  a  bill  of  exceptions,"  and  under 
which,  of  course,  he  may  bring  to  the  appel- 
late court  anything  he  might  properly  include 
in  a  bill  of  exceptions.  It  is  true,  of  course, 
that  as  to  parol  evidence,  and  as  to  writings 
merely  offered  or  received  in  evidence  at  a 
trial,  as  distinguished  from  papers,  records, 
and  files  in  the  cause,  the  section  contem- 
plates that  there  shall  have  been  a  phono- 
graphic report  of  the  proceedings,  and  it  may 
be  that  as  to  such  matters  there  can  be  no 
record  prepared  under  the  section  in  the  ab- 
sence of  such  a  phonographic  report.  Such 
was  the  situation  in  Allen  v.  Conrey,  22  Cal. 
App.  409,  134  Pac.  730,  relied  on  by  respond- 
ent, and  we  are  not  called  upon  here  to  dis- 
pute the  correctness  of  the  decision  given 
therein.  But,  if  there  was  no  such  evidence 
to  report,  and  consequently  no  office  for  a 
stenographic  reporter  to  perform,  If  the  only 


matters  considered  on  the  hearing  of  the  mo- 
tion were  the  pleadings,  papers,  records,  and 
flies  in  the  cause,  as  is  always  the  case  on  a 
motion  heard  and  determined  solely  oa  affida- 
vits and  the  record  and  flies  of  the  actl(», 
we  can  see  no  reason  why  it  should  not  be 
held  that  section  953a  fully  covers  the  mat- 
ter.   The  section  provides  that: 

"If  the  judgment,  order  or  decree  appealed 
from  be  not  Included  in  a  judgment  roU,  tbp 
party  desiring  to  appeal  shall  on  the  fiUnK  of 
said  notice  specify  therein  such  of  the  pleadiiiies, 
papers,  records  and  files  in  said  cause  as  he  de- 
sires to  have  incorporated  in  said  transcript  in 
addition  to  the  matters  hereinbefore  required 
(the  stenographic  reporter's  report  of  the  trial 
including  therein  copies  of  all  writings -offered 
or  received  in  evidence  and  all  other  matters  and 
things  required  by  the  notice)  and  the  same  shall 
be  included." 

In  Going  T.  Guy,  166  Cal.  279,  135  Pac 
1128  (decided  by  this  court  In  bank  October 
4,  1913),  this  provision  was  held  applicable 
on  an  appeal  from  an  order  confirming  a  sale 
of  real  estate  in  a  probate  matter;  the  ap- 
pellants having  requested  a  transcript  con- 
taining copies  of  the  petition  for  sale,  the  or- 
der of  sale,  the  return  of  sale,  the  notice  of 
hearing  of  the  return,  the  bid  received,  and 
the  order  conflrming  the  sale.  In  that  case 
there  was  a  stenographic  reporter,  who  fur- 
nished a  transcript  of  the  testimony  and  pro- 
ceedings at  the  hearing,  but  such  transcript 
contained  none  of  these  papers.  Such  cop- 
ies, prepared  by  some  one  whose  Identity 
was  not  disclosed,  were  delivered  bound  to- 
gether and  certified  by  the  county  clerk  to  be 
correct,  to  the  Judge,  with  the  reporter's 
transcript,  and,  while  certifying  the  latter, 
he  refused  to  certify  the  former.  It  was  ad- 
mitted that  the  papers  were  true  copies  of 
the  originals.  The  provisions  of  section  953a 
were  fully  discussed,  and  it  was  held  that 
thereunder,  especially  in  view  of  the  para- 
graph we  have  quoted,  the  appellant  was  en- 
titled to  have  such  papers  Inserted  in  tiie 
transcript,  and  tliat  it  was  the  duty  of  the 
judge  toauthenticate  the  same.  It  was  held, 
as  is  well  settled,  that  the  clerk's  duty  ot 
authentication  is  limited  to  papers  which  con- 
stitute a  judgment  roll,  and  that  the  Judge 
is  not  required  to  authenticate  such  papers 
(Christensen  Liumber  Co.  v.  Seawell,  157  Cal. 
405,  108  Pac.  276 ;  Knoch  v.  HaizUp,  163  Cal. 
20,  124  Pac.  997;  Totten  v.  Barlow,  165  CaL 
378,  132  Pac.  749),  but  that  as  to  all  other 
papers  and  records  in  the  action  it  is  the 
duty  of  the  Judge  to  make  the  authentication. 
See,  also,  Tbtten  v.  Barlow,  supra.  It  was 
further  said  substantially  that  it  was  of  no 
moment  who  did  the  typewriting,  and  that, 
"if  the  papers  were  correctly  set  forth  in  the 
certified  transcript  presented  to  the  Judge, 
as  is  conceded,  he  should  have  certified  there- 
to, regardless  of  the  identity  of  the  person 
who  copied  them."  That  such  papers  as 
make  up  the  proposed  transcript  In  this  case 
may  be  included  in  such  a  transcript  was  de- 
clared in  Hibernia  Sav.  &  Loan  Soc.  v.  Doran, 
supra.    If  this  be  correct,  as  to  which  we 
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bave  no  doubt,  In  view  of  what  is  said  in 
Going  V.  Guy,  supra,  we  can  concelre  of  no 
I>osslble  reason  wby  such  a  transcript  may 
not  consist  exclusively  of  such  papers,  au- 
thenticated by  the  Judge,  in  a  case  where  the 
same  constitute  all  the  matters  material  to 
a  proper  determination  of  the  appeaL  The 
mere  fact  that  there  was  no  office  for  a 
stenographer  to  perform  at  the  hearing  of 
the  motion,  and  that  consequently  there  was 
no  stenogrraphlc  reporter  present,  certainly 
should  not  be  held  to  preclude  the  bringing 
to  an  appellate  court  in  this  way  of  all  pa- 
pers, records,  and  flies  essential  to  a  proper 
determination  of  the  appeal,  where  the  stat- 
ute authorizes,  as  we  must  hold  it  does,  the 
inclusion  of  the  same  In  such  a  transcript 
We  think  It  clear  that  petitioner  Is  entitled 
to  the  relief  sought 

Let  a  peremptory  writ  of  niandate  issue  in 
accord  with  the  prayer  of  the  petition. 

We  concur:  SHAW,  J.;  MBLVIN,  J.; 
SIX)SS,  J.;    HBNSHAW,  J.;    LAWLOE,  J. 

071  Cal.  750) 

In  re  WHIT>fEY'S  ESTATE. 

LANDERS  et  aL  t.  WHITNEY. 

(S.  P.  7240.> 

(Supreme  Court  of  California.    Jan.  20,  1916. 

Rehearing  Denied  Feb.  17,  1016.)  ■ 

1.  Wills  «=»&— Pbopkbtt  Disposed  oi^-Cou- 
MUNrrr  Pbopebtt. 

A  husband  cannot,  by  bis  will,  dispose  of 
the  wife's  right  to  one-half  of  the  community 
property  should  she  survive  him. 

[Ed.  Note. — For  other  cases,  see  Wills,  Cent 
Dig.  §i  5-10;    Dec.  Dig.  <8=»6.] 

2.  E^XECTJTOBS  AND  Aduimistbatobs  €s»176— 

Family  Allowance. 

A  widow's  claim  to  a  family  allowance  is 
strongly  favored. 

[Ed.  Note.— For  other  cases,  see  Executors  and 
Administrators,  Cent  Dig.  {|  661-666;  Dec. 
Dig.  <S=>176.] 

3.  EXECUTOBS  AND  Adkinistbatobs  «=>174  — 
Fahilt  Allowance. 

The  rights  of  testamentary  disposition,  and 
of  beneficiaries  to  take  under  a  will,  being  stat- 
utory, are  subject  to  the  power  of  the  court  to 
make  provision  for  the  support  of  the  widow  and 
children  out  of  the  estate. 

[Ed.  Note.— For  other  eases,  see  Executors 
and  Administrators,  Cent  Dig.  §§  653,  654; 
Dec.  Dig.  «==)174.] 

4.  EXECUTOBS   and   ADinNISTBATOBS  $S>181 — 

Family  Allowance — When  Obderbd — Spe- 
cific Devise. 

A  family  allowance,  being  analogous  to  a 

probate  homestead,  may  be  ordered  eyen  out  of 

property  specifically  devised. 
[Ed.  Note. — For  other  cases,  see  Executors  and 

Administrators,  Cent   Dig.   $§  681-685;    Dec 

Dig.  <S=»181.] 

5.  Wills  €=»781— EuscrtoN— Paiolt  Allow- 
ance. 

A  will  may  be  drawn  so  as  to  put  the  widow 
to  her  election  between  taking  the  benefits  giv- 
en her  by  the  testator  and  claiming  her  right  of 
family  allowance. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  a  2013-2017;  Dec.  Dig.  <8=781.] 


6.  EXECUTOBS  AND  Adminxbtratobb  4=9l85— 
Family  Allowance— Waiveb. 

The  wife  may,  b^  an  agreement  surrender 

the  privilege  of  applying  for  a  family  allowance. 

[Ed.  Note. — For  other  cases,  see  Executors  and 

Administrators,  Cent   Dig.  |  695;    Dec.   Dig. 

<S=>185.] 

7.  EXECUTOBS  AND  Administbatobs  «=3l85— 

Familt    Aixowancb— Waivxb— Constbuo- 

TION. 

The  right  of  a  widow  to  a  family  allowance 
will  not  be  held  to  have  been  surrendered  by 
an  agreement  between  the  spouses  except  by 
clear  and  explicit  language. 

[Ed.  Note. — For  other  casea,  see  Executors  and 
Administrators,  Cent  Dig.  {  696;  Dec.  Dig. 
■SsalSS.] 

8.  Executobs  and  Administbatobs  ®:=>185— 
Family    Allowance— Waives— Consteuc- 

TION. 

Where  the  wife  of  the  testator  by  an  instru- 
ment concurrent  with  the  will  waived  all  her 
claims  to  her  share  of  community  property  and 
"any  and  all  other  claims"  upon  the  estate  dis- 
posed of,  the  waiver,  though  in  words  broad 
enough  to  waive  her  right  to  the  family  allow- 
ance to  which  she  was  entitled  by  statute,  must 
be  construed  with  the  will  the  purpose  of  which 
as  declared  by  the  testator  was  to  dispose  only 
of  the  community  property,  so  that  in  fact  the 
waiver  did  not  waive  her  family  allowance,  and 
the  general  words  being  subject  to  the  Umita- 
tion  of  the  specific  words  of  the  will. 

[Ed.  Note. — For  other  cases,  see  Executors 
and  Adtninistrators,  Cent.  Dig.  i  695 ;  Dec.  Die. 
<S=»i85.J 

9.  CouBTS  ^s»88  —  Judgments  in   Otheb 
Causes— Conclusiveness.  ~ 

Decisions  on  the  interpretation  of  written 
instruments  have  limited  value  when  applied  to 
the  construction  of  documents  embodying  dif- 
ferent language. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent. 
Dig.  §{  311,  312;   Dec.  Dig.  <6=80.] 

10.  Wills  «=» 782  —  Election  —  Family  Al- 
lowance— Estates  Cbeated. 

To  put  the  widow  to  an  election  between 
her  legal  estate  and  that  granted  by  a  will,  U 
must  clearly  and  unequivocally  appear  that  the 
provision  made  by  the  will  was  intended  to  be  in 
lieu  of  such  rights  as  are  given  by  law. 

[Ed.  Note. — For  other  casea,  see  Wills,  Cent 
Dig.  §§  2018-2033;    Dec.  Dig.  €=>782.] 

11.  Wills  €=782  —  Election  —  Family  Al- 
lowance. 

The  mere  fact  that  a  legacy  to  the  wife 
provides  for  payments  at  stated  periods  begin- 
ning from  the  testator's  death  does  not  deprive 
her  of  the  right  to  a  family  allowance. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  $§  2018-2033;    Dec.  Dig.  <S=782.] 

12.  executobs  and  administbatobs  €=»186— 
Family  Allowance. 

The  fact  that  the  will  disposes  specifically 
of  the  entire  estate  does  not  in  and  of  itself  de- 
stroy the  widow's  right  to  claim  a  family  al- 
lowance. 

[Ed.  Note.— For  other  cases,  see  Executors  and 
Administrators,  Cent  Dig.  §§  669,  696;  Dec. 
Dig.  «=»186.] 

Department  1.  Appeal  from  Superior 
Court  City  and  County  of  San  Francisco ;  J. 
V.  Coffey,  Judge. 

Proceeding  by  Lucy  A.  Whitney,  for  a  fam- 
ily allowance  in  her  behalf,  against  John 
Landers  and  others,  as  executors  of  the  will 
of  Joel  Parker  Whitney,  deceased.    From  an 


^s»For  other  cases  aee  same  topic  and  KBT-NUMBER  in  aU  Key-Numbered  Digests  and  IsdezM 


Digitized  by 


Google 


856 


164  PACIFIC  REPORTEB 


(CaL 


order  making  the  allowance,  tbe  execntora 
appeal.    Afflnned. 

Corbet  &  Selby,  of  San  Francisco,  for  ap- 
pellants. Cushing  &  Cushlng,  of  San  Fran- 
cisco (Erwln  E.  Rlchter,  of  San  Francisco, 
of  connsel),  for  respondent  W.  T.  Plunkett, 
of  San  Francisco,  for  legatee  Helen  Beryl 
Wheeler.  Jas.  P.  Sweeney,  of  San  Francisco, 
for  legatee  Parker  Whitney. 

SLOSS,  J.  The  execntors  of  the  will  of 
Joel  Parker  Whitney,  deceased,  appeal  from 
an  order  granting  to  the  widow  of  the  de- 
cedent a  family  allowance  of  $1,200  per 
month  daring  the  administration  of  the  es- 
tate, the  payments  to  date  from  the  day  of 
tbe  decedent's  death. 

Joel  Parker  Whitney  died  on  the  17th  day 
of  January,  1913.  The,  will  was  admitted  to 
probate  and  the  appellants  were  appointed 
executors  thereof  on  the  28th  day  of  March, 
1913.  An  inventory  and  appraisement,  show- 
ing the  value  of  the  estate  to  be  $847,821.16, 
were  returned  on  the  13th  day  of  June,  1913. 
Tbe  widow's  petition  for  family  aUowance 
was  filed  on  June  10,  1914.  The  surviving 
heirs  of  the  decedent  were  his  widow,  the 
respondent  herein,  and  three  adult  children, 
Parker  Whitney,  Vlncept  Whitney,  and  Hel- 
en Beryl  Wheeler.  The  testator  owned  cer- 
tain dwelling  houses  and  fishing  camps  in 
the  state  of  Maine.  A  large  amount  of  prop- 
erty in  this  state,  originally  owned  by  him, 
he  had  conveyed  to  a  corporation  known  as 
tbe  Whitney  Estate  Company,  and  the  bulk 
of  bis  estate  consists  of  the  shares  of  stock 
in  this  corporation.  Included  in  the  prop- 
erty of  the  Whitney  Estate  Company  was  a 
ranch  In  Placer  county. 

By  the  will  the  decedent  gave  to  his  widow 
the  property  in  Maine,  together  with  his 
books,  silverware,  pictures,  furniture,  and 
other  articles  of  personal  use.  Certain  minor 
legacies  were  given  to  various  persons  nam- 
ed, and  tbe  residue  of  tbe  estate.  Including 
all  of  tbe  testator's  shares  of  stock  in  tbe 
Whitney  BSstate  Company,  was  given  to  the 
executors  as  trustees,  l^e  executors  thus 
named  were  Vincent  Whitney,  the  testator's 
son,  William  J.  Downing,  and  Frank  Miller. 
The  trustees  were  directed  to  pay  to  tbe 
widow  $1,200  per  mouth  during  her  life. 
These  payments  bad  been  made  to,  and  ac- 
cepted by,  her  up  to  tbe  time  of  tbe  proceed- 
ings here  under  review.  The  widow  was 
given  the  right  to  occupy  the  houses  on  tbe 
ranch  in  Placer  county,  and  the  personal 
articles  in  such  houses  were  bequeathed  to 
her.  Tbe  corpus  of  tbe  trust  estate  was  to 
be  kept  intact  imtil  the  testator's  son  Vincent 
should  reach  tbe  age  of  35  years  (or  until  his 
death  if  be  should  die  before  reaching  such 
age).  During  this  period  each  of  the  three 
children  was  to  t)e  paid  tbe  sum  of  $3,600 
per  year.  Upon  the  arrival  of  Vincent  Whlt- 
uey  at  the  age  of  35  years,  the  trust  fimd 
was  to  be  divided  or  distributed  Into  three 


equal  parts,  all  of  which  were  to  be  anbject 
to  the  provision  for  tbe  benefit  of  the  wifeu 
One  of  these  parts  was  to  be  transferred  to 
Vincent  Whitney,  the  second  to  be  held  in 
trust  for  tbe  benefit  of  Parker  Whitney  and 
his  Issue  as  provided  In  the  will,  and  tbe 
third  to  be  held  in  trust  for  the  benefit  of  bis 
daughter  Helen  Beryl  and  her  issne  as  pro- 
vided. The  further  details  of  these  tmsts 
and  of  the  itrovlsions  made  in  the  event  of 
Vincent's  death  before  reaching  the  ase  of 
36  years  need  not  here  be  stated. 
The  preamble  of  the  will  ran  as  follows: 

"Be  it  remembered  that  I,  Joel  Parker  Whit- 
ney, *  *  *  do  make  this  my  last  will  and  testa- 
ment hereby  intending  to  dispose  of  all  of  my 
property  of  whatever  kind  or  description,  wheth- 
er now  or  hereafter  acquired,  and  intending 
hereby,  with  the  written  consent  and  acceptance 
of  my  wife  Lncy,  to  dispose  of  any  community 
property  we  may  have,  in  the  state  of  California 
or  elsewhere  if  any  such  there  be,  including  bar 
share  thereof  as  well  as  my  own,  and  hereby  re- 
voking all  other  wills  and  codicils  by  me  at  any 
time  made." 

At  the  time  of  tbe  execution  of  the  will 

the  testator's  wife,  Lucy  A,  Whitney,  signed 
an  Instrument  which  was  annexed  to  the 
will.  This  instrument,  which  the  court  be- 
low finds  to  have  been  executed  at  the  re- 
quest of  the  decedent,  was  in  the  following 
words: 

"I,  L,ncj  A.  Whitney,  wife  of  the  said  Joel 
Parker  Whitney,  do  hereby  certify  and  declare. 
that  I  have  read  the  whole  of  the  foregoing  will 
of  my  said  husband,  and  fully  understand  tbe 
same,  clearly  understanding  that  my  said  bns- 
band  by  his  said  will,  disposes  not  only  of  all 
his  individual  property,  but  also  all  of  oor  com- 
munity property,  in  case  there  is  any  such,  in- 
cluding my  half  thereof  as  well  as  his  own,  and 
I  hereby  elect  to  accept  and  acquiesce  in  the 
provisions  of  the  said  will,  and  hereby  waive 
all  claims  to  my  share  of  any  community  prop- 
erty, and  any  and  all  other  claims  that  I  may 
have  upon  any  of  the  estate  disposed  of  by  the 
said  will,  being  fully  convinced  in  my  own  mind 
of  the  reasonable  and  proper  character  of  the 
said  will,  and  the  wisdom  of  its  provisions,  and 
hereby  accepting  such  of  the  said  provisions  as 
apply  to  or  concern  me. 

"Witness  my  hand  and  seal  at  San  EVanciseo, 
Calif,  in  tbe  state  of  California  this  «gbth  day 
of  May  A.  D.  1900. 

"Lucy  A.  Whitney.    [SeaLF 

Attached  to  this  Instrument  was  the  fol- 
lowing attestation  clause,  signed  by  the  wit- 
nesses to  the  execution  of  the  will: 

"On  this  eighth  day  of  May,  1909,  at  Son 
Francisco  in  the  state  of  California,  Lncy  A. 
Whitney,  wife  of  Joel  Parker  Whitney,  executed 
the  foregoing  writing  in  our  presence,  declaring 
that  she  did  so  freely  and  voluntariiy  in  token 
of  her  assent  to  the  will  of  her  husband  and  her 
waiver  of  all  rights  inconsistent  with  said  wilL" 

The  testator  made  two  codicUs  modifying 
tbe  provisions  of  his  will.  The  first  of  these^ 
executed  on  April  6,  1911,  revoked  the  ap- 
pointment of  W.  J.  Downing  as  executor  and 
trustee  and  substituted  John  Landers  In  hia 
place.  It  also  altered  other  provisions  rela- 
tive to  said  Downing.  The  second  codicil,  ex- 
ecuted on  May  16,  1912,  designated  Parker 
Whitney  as  executor  and  trustee  In  place  of 
Frank  Miller,  and  made  other  changes  which 
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baye  no  bearing  upon  the  queatlons  here  to 
be  discussed.  To  the  second  of  these  codldls 
there  was  attached  an  Instrument,  executed 
by  the  testator's  wife,-  Lucy  A.  "Whitney, 
which  was  substantially  In  the  same  terms 
as  the  writing  signed  by  her  at  the  time  of 
the  making  of  the  original  will. 

It  is  not  questioned  that  the  condition  of 
the  estate  authorized  the  making  of  a  family 
allowance;  It  Is  not  suggested  that  the 
amount  allowed  to  the  widow  was  in  any 
way  unreasonable.  The  main  contention  of 
the  appellants  Is  that  Mrs.  Whitney  was 
barred  of  the  right  to  ask  for  a  family  al- 
lowance by  reason  of  the  writing  executed  by 
her  at  the  time  of  the  making  of  the  will. 

The  soundness  of  this  claim  involves  an 
inquiry  into  the  true  meaning  and  Intent  of 
the  writing.  It  is  of  no  great  consequence 
whether  the  instrument  be  viewed  from  the 
standpoint  of  contract,  of  waiver,  or  of  es- 
toppel. In  any  aspect  its  operative  effect,  as 
against  the  right  here  claimed  by  the  widow, 
mast  depend  upon  an  Interpretation  of  its 
terms.  The  important  inquiry  most  be 
whether  the  words  of  waiver  were  intended 
to  cover  a  possible  claim  for  family  allow- 
ance. In  the  paper  Mrs.  Whitney  declared 
that  she  waived  all  claims  to  her  share  of 
the  community  property  and  any  and  all  oth- 
er claims  that  she  might  have  upon  any  of 
the  estate  disposed  of  by  the  said  will.  It 
may  readily  be  conceded  that  the  general  lan- 
guage "any  and  all  other  claims,"  etc.,  would 
be  siifflclent,  standing  by  themselves,  to  cover 
a  claim  for  family  allowance.  But  the  paper 
Is  to  be  read  as  a  whole,  In  the  light  of  sur- 
rounding circumstances  and  of  the  other  ele- 
ments of  the  transaction  of  which  It  formed 
a  part  The  paper  signed  by  Mrs.  Whitney 
was  attached  to  the  will,  and  it  evidently 
was  the  paper  referred  to  in  the  preamble  of 
the  will  as  "the  written  consent  and  accept- 
ance of  my  wife  Lucy."  We  have  no  doubt 
that,  as  is  urged  by  the  appellants  them- 
selves, the  will  and  this  waiver  are  to  be  read 
together.  Such  a  reading  clearly  shows  what 
the  husband  and  wife  had  in  mind  and  what 
they  were  undertaking  to  deal-  with  in  the 
drafting  and  execution  of  the  two  documents. 
The  will  Itself  begins  with  the  declaration 
{bat  the  testator  Intends  to  dispose  of  all  of 
his  property,  including  any  community  prop- 
erty which  be  and  his  wife  may  have  ac- 
quired. 

[1]  The  husband  could  not,  of  coarse,  with- 
out the  consent  of  the  wife,  make  a  will 
which  would  effectively  dispose  of  her  right 
to  succeed  to  one-half  of  the  community  prop- 
erty if  she  should  survive  him.  He  declares 
therefore  that  it  is  his  Intent,  with  her  "writ- 
ten consent  and  acceptance,"  to  dispose  of 
ber  share  of  the  community  property  as  well 
as  his  own.  The  purpose  of  the  writing 
which  the  wife  was  to  sign  and  which  she  did 
In  fact  sign,  is  here  clearly  declared.  That 
purpose  was  to  enable  the  husband  to  exer- 


cise a  right  of  disposition  orer  the  whole  of 
the  cwnmunity  property.  The  same  view  of 
the  purpose  and  scope  of  the  documents  Is 
disclosed  by  the  recitals  In  the  pai)er  signed 
by  Mrs.  Whitney.  After  stating  that  she  has 
read  the  will  and  fully  understands  it,  she 
recites  her  clear  understanding  that  her  bus- . 
band  by  his  will  "disposes  not  only  of  all  his 
individual  property,  but  also  all  of  our  com- 
munity property.  In  case  there  Is  any  such, 
including  my  half  thereof  as  well  as  his 
own."  After  making  these  recitals,  the  wife 
goes  on  to  state  that  she  elects  to  accept  and 
acquiesce  in  the  provisions  of  the  will  and 
that  she  waives  certain  rights,  as  above  set 
forth.  As  bearing  on  the  intent  of  tlie  par- 
ties, attention  may  also  be  directed  to  the 
attestation  clause,  in  which  the  witnesses 
certify  that  Mrs.  Whitney  declared  that  she 
executed  the  writing  "In  token  of  her  assent 
to  the  will  of  her  husband  and  her  waiver 
of  all  rights  inconsistent  with  said  will." 

[2-7]  The  widow's  claim  to  a  family  allow- 
ance Is  strongly  favored  In  our  law.  In  re 
Lux,  100  Cal.  603,  3S  Pac.  341;  Estate  of 
Welsh,  106  CaL  427,  432,  39  Pac.  805;  Estate 
of  Cowell,  164  Cal.  636,  642,  130  Pac.  20». 
The  right  of  testamentary  disposition,  and 
the  right,  of  benefldaries  to  take  under  the 
will,  are  alike  statutory,  and  are  both  subject 
to  the  power  of  the  court  having  Jurisdiction 
of  the  estate  to  make  a  provision  for  the 
support  of  the  widow  (or  minor  children)  out 
of  the  estate.  Estate  of  Bump,  162  Cal.  274, 
92  Pac  643.  A  family  allowance  Is,  in  this 
respect,  analogous  to  a  probate  homestead, 
which,  as  has  been  held,  may  be  ordered  even 
out  of  property  specifically  devised.  Estate 
of  Huelsman,  127  Cal.  275,  59  Pac.  776 ;  Es- 
tate of  Gray,  169  Cal.  159,  112  Pac.  890.  A 
will  may,  of  course,  be  so  drawn  as  to  put 
the  widow  to  her  election  between  taking  the 
benefits  given  her  by  the  testator  and  claim- 
ing her  right  of  family  allowance.  So,  too, 
the  wife  may,  by  agreement,  surrender  the 
privilege  of  applying  for  an  allowance. 
Whether  the  right  to  demand  an  allowance 
is  inconsistent  with  the  will,  or  has  been  sur- 
rendered, is  a  question  of  Interpretation  of 
the  will  or  the  contract  In  the  case  of  a 
contract,  we  think  the  right  should  not  be 
held  to  have  been  surrendered  by  an  agree- 
ment between  the  spouses  "except  by  clear 
and  explicit  language."  This  was  the  rule  of 
construction  applied  by  this  court  to  an  ante- 
nuptial agreement  which,  as  was  claimed, 
barred  the  wife's  right  to  select  a  homestead 
out  of  the  separate  property  of  the  husband 
while  both  spouses  were  living.  Warner  v. 
Warner,  144  Cal.  615,  78  Pac.  24.  In  reason, 
the  same  principle  should  apply  to  the  mat- 
ter under  consideration  in  this  case. 

[8]  Here,  then,  we  see  that  the  parties  ex- 
ecuted writings  In  which  they  declared  plain- 
ly that  they  were  making  arrangements  and 
stipulations  for  the  purpose  of  enabling  the 
husband  to  dispose  of  the  entire  community 
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property  and  of  binding  tbe  wife  to  assent  to 
such  disposition.  The  husband  was  asserting 
Ms  Intention  to  devise  and  bequeath  the  half 
of  the  community  property  which  would  pass 
to  his  wife  if  she  survived  him.  She  was 
consenting  to  such  disposition  and  waiving 
•her  right  to  object  thereto,  or,  as  was  said  by 
the  attestation'  clause,  she  was  waiving  her 
rights  "inconsistent  with  said  will."  The 
language  used  should  be  interpreted  in  view 
of  this  general  purpose  and  Intent,  and  should 
not  be  held  to  surrender  other  and  dlfTerent 
rights  unless  language  clearly  and  expressly 
declaring  such  Intent  was  used.  Under  all 
the  circumstances,  we  think  the  general  lan- 
guage "any  and  all  other  claims,  etc.,"  should 
be  construed  in  the  light  of  the  apparent  pur- 
pose of  the  agreement  and  limited  to  the  par- 
ticular words  which  preceded.  In  MahafCy  v. 
MahafTy,  63  Iowa,  55,  18  N.  W.  685,  an  ante- 
nuptial contract  had  been  made,  the  prospec- 
tive husband  agreeing  that  a  certain  sum 
sbonld  be  paid  to  his  wife  in  case  she  surviv- 
ed him,  "the  same  to  be  her  dower  and  por- 
tion In  full  of  my  said  estate,  and  in  lieu  and 
stead  of  any  dower  or  rights  of  Inheritance 
therein,  given  or  created  by  operation  of  law." 
The  wife,  in  consideration  of  the  payment, 
agreed  and  bound  herself  "to  receive  and  ac- 
cept the  said  sum  in  full  payment,  and  in  en- 
tire and  complete  satisfaction  of  all  my  rights 
of  dower  and  Inheritance  as  the  widow  and 
heir  of  the -party  of  the  first  part  in  his  said 
estate,  both  real  and  personal,  and  I  hereby 
now  renounce,  and  relinquish  all  claim,  right, 
title  and  Interest  therein  by  reason  of  the 
said  relation  of  wife  or  widow  of  the  said 
MahaSy."  Upon  the  death  of  the  husband, 
the  right  of  the  wife  to  continue  in  posses- 
sion of  the  homestead  was  opposed  by  rea- 
son of  the  words  of  renunciation  and  relin- 
Qulshment  above  quoted.  The  court,  in  deny<- 
ing  the  validity  of  this  claim,  said: 

"The  clause  in  question  ought,  we  think,  to  be 
construed  with  reference^  to  the  clauses  which 
precede  it,  and  the  sense  in  which  the  words  are 
used  ia  also  to  be  determined  very  largely  by 
these  preceding  clauses.  The  language  used  in 
that  portion  of  the  contract  which  contains  the 
covenant  of  William  Mahaffy  shows  unmistaka- 
bly, we  think,  that  the  benefit  or  advantage  for 
which  he  was  contracting  was  the  relinquish- 
ment by  defendant  of  tbe  right  to  take  any  in- 
terest in  his  estate  by  inheritance,  and  the  sum 
of  money  wUch  he  agreed  should  be  paid  her  out 
of  his  estate  was  to  be  paid  solely  as  considera- 
tion for  such  relinquistunent  by  her.  There  is 
nothing  in  the  language  of  this  covenant,  nor  in 
her  agreement  to  accept  the  mone^r  in  satisfac- 
tion of  her  right  of  dower  or  inheritance,  which 
by  any  ponfltle  construction  can  be  made  to 
cover  or  include  any  other  right  or  interests  in 
the  estate,  except  the  one  named  in  express 
terms  by  each  of  the  parties.  The  parties,  then, 
by  unmistakable  language,  indicated  the  subject- 
matter  of  their  contract.  They  have  identified 
the  particular  right  or  interest  in  the  estate, 
which  was  the  subject  of  their  agreement  And 
this  is  followed  by  the  general  terms  of  the 
clause  in  question.  The  general  language  of 
this  clause  must  be  held  to  relate  to  rights  and 
interests  of  the  same  nature  and  description 
with  those  that  have  been  already  mentioned. 
The  clause  is  in  the  nature  of  a  'sweeping 


clause,'  and  its  use  and  object  was  to  guard 
against  accidental  omissions ;  and  the  ride  of 
construction  in  such  cases  is  that  tbe  'general 
words  are  restrained  by  the  subject-matter.'" 

The  language  Just  quoted  may  very  fitly  be 
applied  to  the  question  t>efore  us.  Tbe  rule 
that  general  words  are  to  be  qualified  by  par- 
ticular recitals  has  often  been  declared,  par- 
ticularly In  cases  of  releases.  Texas  &  P.  R. 
Co.  V.  Dashlell,  198  U.  S.  523,  25  Sup.  Ct.  TOT, 
49  L.  Ed.  1150 ;  U.  P.  R.  Co.  v.  ArUst,  60  Fed. 
365,  9  C.  G  A.  14,  23  L/.  R.  A.  581 ;  Bassett  v. 
Laurence,  193  111.  494,  61  N.  a  1098;  Van 
Slyke  V.  Van  Slyke,  80  N.  J.  Law,  382,  78  Aa 
179,  31  L.  R.  A.  (N.  S.)  778,  Ann.  Gas.  1912A, 
498.  Hie  same  theory  underlies  the  provi- 
sion of  our  Civil  Code  (section  1648)  that: 

"However  broad  may  be  the  terms  of  a  con- 
tract, it  extends  only  to  those  things  concerning 
which  it  appears  that  the  parties  intended  to 
contract" 

There  Is  nothing  In  the  various  decisions  of 
this  court  dted  by  tbe  appellants  which  ia  in 
conflict  with  the  views  we  have  expressed. 
In  Re  Noah,  73  Cal.  583,  15  Pac  287,  2  Am. 
St  Rep.  829,  the  denial  of  the  widow's  right 
to  a  family  allowance  was  really  based  upon 
the  ground  that  she  "did  not  constitute  the 
immediate  family  of  the  deceased."  This 
was  also  the  basis  of  the  decision  in  Wicker- 
sham  V.  Comerfofd,  96  Cal.  433,  31  Pac.  358. 
where  the  wife  had  obtained  an  order  setting 
apart  a  homestead  to  her.  The  fact  that  the 
wife  was  not  a  member  of  tbe  family  of  the 
husband  at  tbe  time  of  bis  death  was  one  of 
the  grounds,  though  not,  it  is  true,  the  only 
ground,  of  the  decision  in  Estate  of  Toell,  l&ft 
CaL  540,  129  Pac.  999,  a  case  strongly  relied 
upon  by  the  appellants.  But  if  we  go  beyond 
this  and  look  to  tbe  language  of  the  agree- 
ment made  by  tbe  wife  in  these  various  cas- 
es, we  find  that  in  each  instance  the  words 
were  such  as  to  clearly  Import  an  intention 
to  surrender  the  very  right  which  was  after- 
wards claimed.  In  the  Noah  Case  tbe  spous- 
es had  made  a  separation  agreement  by 
which  tbe  wife,  in  consideration  of  the  pay- 
ment of  $10,500  by  the  husband,  agreed  not 
to  demand  any  alimony  or  support  from  him, 
and  that  the  $10,500  should  be  in  full  satis- 
faction of  "all  her  marital  claims."  In  Wlck- 
ersbam  t.  Comerford,  supra,  there  was  a  sep- 
aration agreement  by  which  the  wife  agreed 
that  she  relinquished  all  right  to  the  separate 
property  of  the  husband  "as  his  wife  in  law 
or  equity  or  by  descent."  In  the  Yoell  Case, 
supra,  the  agreement  (also  made  in  view  of  a 
contemplated  separation)  declared  that  tbe 
execution  and  consummation  of  the  agree- 
ment was  Intended  to  be  a  full,  complete,  and 
final  adjustment  of  all  the  property  rights  of 
the  parties,  who  agreed  that  neither  would 
at  any  time  "assert  any  right.  Interest  or  title 
as  heir  at  law  of  the  other  to  any  property 
devised  or  bequeathed  by  such  will  or  aa 
against  tbe  estate  of  tbe  other,  should  the 
other  die  Intestate  and  all  claim  as  such  beir 
or  as  surviving  husband  and  wife  respective- 
ly and  all  right  to  contest,  or  oppose  tbe  last 
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will  of  the  other  Is  hereby  expressly  waived." 
In  the  case  before  ns  tbere  was  no  snch  ex- 
plicit language.  There  was  no  specific  refer- 
ence to  "marital  rights"  or  to  "or  right  as 
wife  In  law  or  equity  or  by  descent"  or  to 
"all  claim  as  hetr  or  as  surviving  husband  or 
wife."  Besides,  in  each  of  these  cases  the 
court  was  construing  a  separation  agreement, 
the  very  purpose  of  which  was  to  make  a 
final  and  complete  adjustment  of  the  mutual 
relations  and  rights  of  the  parties  with  refer- 
ence to  property.  The  language  of  the  agree- 
ment might  very  properly  be  construed,  in 
case  of  doubt,  in  a  way  which  would  tend  to 
carry  out  this  purpose.  Here,  however,  we 
have  a  case  of  a  man  and  woman  living  to- 
gether as  husband  and  wife  until  the  death 
of  the  former.  The  scope  and  puri>ose  of 
their  contract  (if  the  papers  In  question  are 
to  be  viewed  as  a  contract)  was  entirely  dif- 
ferent from  that  of  a  separation  agreement. 

A  case  of  different  character  from  those 
just  discussed  Is  Estate  of  Lufkln,  131  Cal. 
291,  63  Fac.  468,  relied  on  by  the  appellants. 
Here  there  was  no  agreement  by  the  hus- 
band and  wife,  the  sole  question  being  wheth- 
er a  bequest  to  the  wife  was  so  made  that  its 
acceptance  would  preclude  an  application  for 
a  family  allowance.  By  the  provision  In 
question  the  testator  gave  to  his  wife  the  sum 
of  91,000  "on  the  payment  of  which  $1,000  she 
relinquish  all  further  claim  to  my  estate." 
It  was  held  that  the  term  "claim"  was  broad 
enough  to  include  the  right  of  the  widow  to 
an  allowance  from  the  estate  of  the  testator, 
and  that  it,  "where  a  different  Intention  is 
not  manifested  by  the  context,"  must  be  so 
construed.  The  intention  to  use  it  as  includ- 
ing such  claim  was  held  by  the  court  to  be 
manifest  from  the  circumstances  of  the  case. 
It  appearing  that  there  was  nothing  but  the 
claim  for  family  allowance  to  which  the  term 
could  be  made  to  apply.  The  decision  sup- 
ports the  conclusion  (conceded  in  the  earlier 
part  of  this  opinion)  that  the  words  "any  and 
all  other  claims,"  etc.,  contained  in  the  writ- 
ing signed  by  Mrs.  Whitney,  would,  standing 
alone,  cover  a  claim  for  family  allowance. 
But  the  Inquiry  must  go  further  than  this. 
We  are  to  decide,  not  the  independent  mean- 
ing of  these  words,  but  their  meaning  in  the 
connection  in  which  they  are  found,  and  un- 
der the  circtunstances  surrounding  their  use. 
In  Estate  of  Lufkln  it  was  held  that  the  sur- 
rounding circumstances  indicated  that  the 
word  "claim"  was  used  in  such  manner  as  to 
include  a  claim  for  family  allowance.  Here, 
for  the  reasons  which  we  have  already  elab- 
orated, we  conclude  that  the  word  was  not 
used  in  this  sense. 

The  apiwUants  refer  to  a  mmiber  of  deci- 
sions from  other  states  which,  as  they  claim, 
support  their  contention  that  the  widow  by 
her  writing  barred  herself  of  the  right  of  a 
family  allowance.  Appeal  of  Cowles,  74  Conn. 
24,  49  Atl.  195 ;  Paine  et  al.  v.  Hollister,  139 
Mass.  144,  29  N.  El  541 ;  Pavllcek  v.  Roessler, 
222  IlL  83,  78  N.  E.  11 ;  Rleger  y.  SchalWe,  81 


Neb.  83, 115  N.  W.  560, 17  L.  R.  A.  (N.  S.)  8CA 
16  Ann.  Cas.  700;  Kroell  v.  Kroell,  219  111. 
105,  76  N.  El  63,  4  Ann  Cas.  801;  Appeal  of 
Stanb,  66  Conn.  127,  33  Aa  615.  We  shaU 
not  undertake  to  review  these  cases  at  length. 
One  and  all,  they  dealt  with  antenuptial 
agreements,  and  in  each  instance  the  lan- 
guage which  was  held  to  bac  the  right  of  the 
widow  differed  from  that  found  In  the  paper 
signed  by  Mrs.  Whitney. 

[9]  As  this  court  has  had  occasion  to  say 
repeatedly,  decisions  on  the  interpretation  of 
written  Instruments  have  but  limited  value 
when  applied  to  the  construction  of  docu- 
ments embodying  different  language.  To  a 
great  extent  each  writing  must  be  viewed  by 
itself,  and  the  Intent  of  the  parties  must  be 
ascertained  from  a  study  of  the  p&rtlcular 
terms  employed,  read  in  the  light  of  the  un- 
derlying purpose  of  the  transaction  and  the 
circumstances  under  which  it  was  made.  So 
reading  the  paper  before  us,  we  do  not  find 
in  the  authorities  cited  any  reason  to  adopt 
'an  Interpretation  other  than  the  one  given 
by  the  court  below. 

[10]  There  is  no  occasion  to  consider  at 
length  the  claim  that,  by  accepting  the  bene- 
fit given  her  by  the  will,  the  widow  has  made 
an  election  to  claim  no  family  allowance,  of 
that  she  is  thereby  estopped  to  claim  such 
allowance.  These  contentions  rest  upon  the 
premise  that  the  receipt  of  an  allowance  is 
inconsistent  with  the  provisions  made  for  the 
wife  in  the  will.  There  is  no  such  inconsist- 
ency. To  put  the  widow  to  her  election  "it 
must  clearly  and  unequivocally  appear  that 
the  provision  made  by  the  will  was  intend- 
ed to  be  in  lieu  of  such  rights  as  are  giv- 
en by  the  law."  Estate  of  Cowell,  164  Cal. 
636,  642,  130  Fac.  200.  The  will  shows  plain- 
ly that  the  testator  Intended  to  require  the 
widow  to  elect  between  taking  under  the  will 
and  taking  one-half  of  the  community  proper- 
ty, but  there  is  nothing  to  indicate  an  inten- 
tion to  put  her  to  an  election  so  far  as  family 
allowance  is  concerned. 

.[11]  The  fact  that  the  legacy  to  the  wife 
takes  the  form  of  a  provision  for  payments  at 
■stated  periods,  beginning  from  the  testator's 
death,  does  not  deprive  her  of  the  right  to  a 
famfly  allowance.  In  this  respect  the  case 
is  precisely  similar  to  Hastate  of  Cowell,  su- 
pra. We  see  no  force  in  the  claim  that  the 
granting  of  a  family  allowance  would  operate 
to  defeat  the  will. 

[12]  Assuming,  as  claimed  by  the  appel- 
lants, that  the  will  disposes  specifically  of 
the  entire  estate,  this  does  not,  in  and  of  It- 
self, destroy  the  right  to  claim  an  allowance. 
Such  right  stands  on  the  same  footing  as  her 
right  to  a  homestead  which,  as  we  have  seen, 
may  be  set  apart  by  the  probate  court  out  of 
property  spedflcally  devised.  Tbere  is  there- 
fore no  room  for  the  application  of  the  doc- 
trine of  election  or  that  of  estoppeL 

The  order  la  affirmed. 

We  concur:  SHAW,  J. ;  LAWLOR,  J. 
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TILTON  T.  DECKEB  et  aL    (L.  A.  8496.) 
(Supreme  Court  of  California.    Jan.  18,  1916.) 

1.  EviDiNcne  «=>32— JooiciAi.  Notice— Obdi- 

ITAJ«CES. 

Generally  a  court  of  record  does  not  take 
judicial  notice  of  municipal  ordinances,  and  they 
must,  where  a  necessary  part  of  the  case,  be 
proven;  but  as  judicial  notice  presopposes  the 
absence  of  evidence,  the  rule  does  not  apply 
where  a  deed-  by  the  board  of  public  works  is 
prima  facie  evidence  of  the  regularity  of  the  pro- 
ceedings on  which  it  ia  based. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  {  42 ;   Dec.  Dig.  «=>32.] 

2.  MUNICIPAI.  COBPOBATIONS  «s>682— VaLID- 
ITT. 

Under  Street  Opening  Act  (St  1903,  p. 
384)  (  29,  declaring  that  the  deed  is  prima  fade 
evidence  of  the  truth  of  aU  matters  recited  there- 
in, and  of  the  regularity  of  all  proceedings  prior 
to  the  execution  thereof,  and  of  title  in  the  gran- 
tee, the  deed  of  the  board  of  public  works  recit- 
ing  the  adoption  of  the  requisite  ordinances  is 
sufficient  evidence  to  warrant  a  finding  that  all 
of  the  preliminary  steps  in  the  street  opening 
proceedings  have  been  taken,  hence  independent 
proof  of  the  adoption  of  several  street  opening 
ordinances  is  unnecessary. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  H  1299,  1300;  Dec 
Dig.  <S=>582.] 

8.  QxjiKTiNa  Trrue  «=s>36— Actions— Plead- 

IROS. 

Where  the  validity  of  defendant's  mortgage 
depended  on  title  acquired  by  the  mortgagor 
through  a  street  opening  proceeding  by  a  city, 
which  divested  plaintiff's  title,  a  general  aver- 
ment of  the  title  in  the  mortgagor  is  suffici<mt 
without  pleading  the  source. 

[Ed.  Note.— For  other  cases,  see  Quieting  Ti- 
tle, Cent  Dig.  {{  73,  74;   Dec.  Dig.  «=35.) 

4.  MUNIOIPAI.  COBPOSATIONS  «=3582— Stbeets 

— Prockkdinos   fok   OPBHiNa — Affidavits 

OF  Diligence. 

Under  Street  Opening  Act,  {  28,  requiring 
the  purchaser  before  be  may  obtain  a  deed  to 
serve  upon  the  owner  of  the  property  and  occu- 
pants, if  it  be  occupied,  a  written  notice  setting 
forth  various  matters,  and  to  file  with  the  street 
superintendent  an  affidavit  showing  that  notice 
has  been  given,  or  if  not  served  that  due  dili- 
gence was  used  to  find  the  owner,  an  affidavit 
that  the  purchaser  had  inquired  of  neighbors 
nearest  the  property  as  to  the  whereabouts  of 
the  person  whose  name  was  given  on  the  assess- 
ment rolls  as  owner,  the  property  being  unoccu- 
pied, that  he  had  searched  the  city  and  tele- 
phone directories  seeking  to  ascertain  the  ad- 
dress and  whereabouts  of  the  named  person  and 
knew  of  no  other  place  or  person  where  be 
could  learn  the  address  of  such  owner,  when 
taken  together  Is  sufficient  to  show  due  dili- 
gence. thou|[h  not  averring  the  years  for  which 
the  directories  searched  were  issued. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  §{  1299,  1300;  Dec. 
Dig.  <&=>582.] 

5.  Municipal  Cobforations  4=3582— Stbeet 
Opening — ^Affidavits. 

In  such  case  the  street  superintendent  or 
those  succeeding  to  the  duties  of  his  office  are 
first  called  upon  to  determine  the  sufficiency  of 
their  affidavit,  and  to  execute  a  deed  upon  such 
determination. 

[Ed.  Note.— Pot  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  |(  1299,  1300;  Dec 
Dig.  €=582.) 


6.  Municipal  Gobpobationb  4=9486— Stkeet 
Opening  Pboceeding — Publication — "Ten 
Datb." 

Street  Opening  Act,  {  18,  requires  that  aft- 
er the  assessment  for  the  street  ojiening  ia  writ- 
ten and  filed  with  the  city  council,  the  conocil 
shall  give  notice  by  publication  for  at  leaat  10 
days.  An  affidavit  of  publication  stated  that 
notice  was  published  for  10  consecutive  days, 
Sundays  excepted,  commencing  on  the  8th  day 
of  October  and  ending  on  the  Isth  day.  October 
9th  and  16th  were  both  Sundays,  and  therefore 
there  had  been  only  9  publications.  Betd,  that 
the  expression  "publication  for  10  days"  does 
not  require  any  specific  number  of  publications, 
but  merely  designates  a  period  of  time  in  which 

gublication  is  to  be  made,  so  the  intervening 
undays  are  properly  counted. 
[Ed.   Note. — For  other   cases,  see   Municipal 
Corporations,  Cent  Dig.   SS  1084-1090,  1161; 
Dec.  Dig.  <es»486.] 

7.  Tbial  4=>106— Aduission  ov  Bvidkkcx  — 
Failube  to  Object— Stbebt  Openino  Act. 

Where  the  certificate  of  sale  required  by  the 
Street  Opening  Act  to  be  executed  by  the  street 
superintendent  is  admitted  in  evidence  witfaoat 
objection,  its  insu£Sciency  may  be  reached  by  an 
attack  on  the  findings,  notwithstanding  the  deed 
itself  furnishes  prima  facie  evidence  of  regulai>- 
ity  of  prior  proceedings. 

[Bd.  Note.— For  other  cases,  see  TriaL  Cent. 
Dig.  H  260-266;   Dec  Dig.  «=»105.] 

8.  Municipal  Cobpobationb  9=9577— Stbekt 
Openings— Cbbtificate— Sufficiency. 

Street  Opening  Act  {  26,  requires  the  street 
superintendent  to  execute  a  certificate  of  sale, 
setting  forth  the  time  when  the  purchaser  will 
be  entitied  to  a  deed,  while  sections  27  and  28, 
respectively,  declare  that  redemption  may  be 
made  at  any  time  prior  to  the  delivery  of  the 
deed,  and  that  the  deed  shall  be  executed  at  any 
time  after  the  expiration  of  12  mouths  after  the 
date  of  sale,  if  tne  purchaser  is  given  30  days' 
notice.  A  certificate  of  sale  recited  that  the 
purchaser  would  on  proper  application  be  enti- 
tled to  a  deed  at  any  time  after  the  expiration 
of  12  months,  unless  the  property  be  sooner 
redeemed.  Held,  that  the  certificate  is  suffi- 
cient, for  the  word  "sooner"  may  be  construed 
as  referring  to  the  date  when  the  purchaser 
would  be  entitled  to  a  deed. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Gent  Dig.  |g  1290,  1292;  Dec 
Dig.  «=»577.] 

9.  Municipal  Oobpobations  4=>582— Open- 
ing OF  Streets — Special  Assebsuents. 

Assessments  for  street  improvements,  like 
tax  proceedings,  are  in  invitum,  and  where  the 
statute  prescribes  the  form  of  the  instrument 
which  is  to  divest  titie,  such  form  must  be  fol- 
lowed. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  f(  1299,  1300;  Dec 
Dig.  4=»682.] 

10.  Municipal  Cobforations  4=9582'  — 
Streets — Opening — Deeds. 

Under  Street  Opening  Act  S  28,  declaring 
that  there  shall  be  recited  in  the  deed  sulratan- 
tially  the  matters  contained  in  the  certificate, 
the  deed  is  valid,  thotn^h  it  did  not  recite  with 
the  detail  of  the  certificate,  the  time  when  the 
purchaser  would  be  entitied  to  a  deed,  etc 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  SS  1299,  1300;  Dec 
Dig.  <8=»582.] 

Department  1.  Appeal  from  Superior 
Court,  Los  Angeles  County;  K  P.  Conrey, 
Judge. 

Action  by  Annie  tt.  Tilton  against  Mra.  F. 
J.  Decker  and  others.    From  a  judgment  for 
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defendant   Ra«wk,    plaintiff   appeals.     Af- 
firmed. 

W.  a.  Van  Pelt,  of  Los  Angeles,  for  appel- 
lant. Frederick  A.  Preston,  of  Los  Angeles, 
for  respondent 

SLOBS,  J.  Plaintiff  sned  to  qniet  tltte  to 
a  lot  In  the  dty  of  Los  Angeles.  There  were 
four  defendants  named  In  the  complaint 
Two  defanlted.  The  third,  Louis,  answered, 
bnt  did  not  appear  at  the  trial  nor  Introduce 
any  evidence,  and  Judgment  was  entered 
against  him.  The  fourth,  Russek,  answered, 
denying  the  allegations  of  the  complaint 
and  filed  a  dOSS-complaint  alleging  that  Mrs. 
Decker  (one  of  the  defaulting  defendants) 
was  the  owner  of  the  property  on  September 
20,  1911,  on  which  date  she  had  executed'  a 
mortgage  upon  the  property,  and  that  Russek 
had  become  the  owner  of  said  mortgage. 
The  court  found  that  the  plaintiff  was  the 
owner  of  the  property  subject  to  the  Hen  of 
Rnssek's  mortgage.  The  plaintiff  appeals 
from  the  part  of  the  Judgment  In  favor  of 
Bussek,  and  brings  up  the  evidence  by  means 
of  a  bill  of  exceptions. 

At  the  trial  it  was  admitted  that  the  plain- 
tiff was  the  owner  of  the  land,  except  so  far 
•8  her  title  may  have  been  divested  by  virtue 
of  a  deed  executed  by  the  board  of  public 
works  of  the  dty  of  Los  Angeles  to  one 
Warden,  pursuant  to  proceedings  for  the 
opening  of  an  alley  under  the  "Street  Open- 
ing Act  of  1903."  Stats.  1903,  p.  376.  The 
respondent's  mortgage  was  given  by  a  suc- 
cessor in  interest  of  Warden.  The  correct- 
ness of  the  Judgment  turns  upon  the  va- 
lidity of  the  sale  and  deed  under  the  street 
opening  proceedings. 

The  appellant  attacks  these  proceedings  in 
the  following  particulars: 

[1,2]  1.  The  deed  from  the  board  of  pub- 
lic works  recites  the  passage  by  the  dty 
council  of  Los  Angeles  of  two  ordinances,  the 
one  declaring  the  Intention  of  the  mayor  and 
council  to  open  the  alley  in. question,  the  oth- 
er ordering  the  improvement  to  be  made. 
Plaintiff  objected  to  the  admission  of  the 
deed  in  the  absence  of  pleading  and  inde- 
pendent proof  of  the  adoption  of  these  ordi- 
nances. 

The  defendant  offered  in  evidence  the  or- 
dinance first  referred  to  in  the  deed,  L  e., 
the  one  declaring  the  Intention  of  the  dty 
council  to  order  the  work  done,  but  there 
was  no  proof  of  the  ordinance  ordering  the 
work  done.  We  do  not  think  the  proof  of 
this  ordinance  was  essential  to  the  admissi- 
bility of  the  deed  or  to  the  making  of  a 
prima  fade  case  by  the  defendant  Under 
section  29  of  the  Street  Oi>enlng  Act  the  deed 
Is  prima  fade  evidence  "of  the  truth  of  all 
matters  redted  therein,  and  of  the  regularity 
of  all  proceedings  prior  to  the  execution 
thereof,  and  of  title  In  the  grantee."  The 
deed  Itself  Is  therefore  suffident  evidence  to 
warrant  a  finding  that  all  the  preliminary 


steps  in  the  proceedings  have  been  taken. 
The  power  of  the  Legislature  to  make  the 
deed  prima  fade  evidence '  of  such  prelim- 
inary steps  is  well  settled  by  our  decisions. 
Rollins  V.  Wright  93  Cal.  395,  20  Paa  58; 
Clarke  v.  Mead,  102  Cal.  516,  36  Paa  8^. 
The  appellant  argues  that  courts  of  record 
do  not  take  Judicial  notice  of  municipal  ordi- 
nances, and  that  such  ordinances  must,  where 
they  are  a,  necessary  part  of  the  case,  be 
proven.  This  la  no  doubt  the  general  rule. 
Ex  parte  DavlB,  U6  Cal.  447,  47  Pac.  258; 
Ctty  of  Tulare  v.  Hevren,  126  CaL  229,  68 
Paa  630.  But  we  have  here  no  question  of 
taking  Judidal  notice  of  the  ordinances.  The 
term  "Judicial  notice"  presupposes  the  ab- 
sence of  evidence.  Under  the  act  the  deed 
furnishes  prima  fade  evidence  of  the  reg- 
ularity of  all  proceedings  prior  to  Ita  execu- 
tion. Those  proceedings  include  the  passage 
of  the  ordinance.  Prima  fade  proof  of  the 
passage  of  such  ordinance  was  therefore 
made  by  the  introduction  of  the  deed,  and 
the  court  was  not  asked  to  take  Judicial  no- 
tice of  anything. 

In  Metteer  v.  Smith,  156  Cal.  574, 105  Pac 
735,  relied  on  by  appellant  it  was  held  that 
a  tax  deed  issued  on  a  sale  of  property  for 
ddinquent  dty  taxes  was  not  admissible  tn 
evidence  without  proof  of  the  passage  of  an 
ordinance  redted  in  the  deed.  The  precise 
nature  of  the  ordinance  referred  to  is  not 
disclosed  by  the  opinion.  If  the  passage  of 
the  ordinance  was  a  step  in  the  process  of 
assessment  of  equalization  or  of  the  levy  of 
taxes.  It  1b  not  easy  to  see  why  such  ordinance 
was  not  Buffidently  proven,  in  view  of  the 
provision  of  section  8786  of  the  Political 
Code  (made  applicable  to  the  proceedings  in 
question  by  section  871  of  the  Munldpal  In- 
corporaUon  Act  [St  1906,  p.  891),  that  the 
deed  Is  prima  facie  evidence,  that  (1)  the  prop- 
erty was  assessed  as  required  by  law;  (2) 
the  proiperty  was  equalized  as  required  by 
law;  (3)  the  taxee  were  levied  in  accord- 
ance with  law.  Be  this  as  it  may,  the  provi- 
sions of  section  3786  of  the  Political  Code  are 
not  so  broad  as  those  of  section  29  of  the 
"Street  Opening  Act  of  1903,"  which,  as  we 
have  said,  makes  the  deed  prima  facie  evi- 
dence of  the  regularity  of  all  proceedings 
prior  to  the  execution  thereof,  and  of  title  in 
the  grantee.  This  language  indudes  city 
ordinances  as  well  as  any  other  intervening 
steps. 

[3]  There  is  no  force  in  the  contention  that 
the  respondent  was  bound  to  set  up  the  or- 
dinances in  his  answer.  If  be  had  undertak- 
en to  plead  a  title  derived  under  a  delinquent 
sale,  he  would  have  been  required  to  allege 
every  proceeding  essential  to  the  validity  of 
such  sale.  Himmelman  v.  Danos,  35  Cal. 
449 ;  Russdl  v.  Mann,  22  CaL  131.  But  here 
the  respondent's  answer  and  cross-complaint 
alleged  merely  that  at  the  time  of  the  ex- 
ecution of  the  mortgage  owned  by  him,  the 
mortgagor  Decker  was  the  owner  in  fee  and 
entitled  to  the  possession  of  the  property. 
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The  source  of  Decker's  title  was  not  pleaded. 
A  general  allegation  of  ownership  of  real 
property  Is  all  that  Is  required,  and  under 
such  allegation  any  proof  tending  to  establish 
the  title  alleged  Is  admissible. 

[41  2.  Under  section  28  of  the  act,  the  pur- 
chaser must,  at  least  30  days  before  he  ap- 
plies for  a  deed,  serve  on  the  owner  of  the 
pr<q)erty,  and  the  occupant  thereof,  If  It  be 
occupied,  a  written  notice  setting  forth  vari- 
ous matters.  If  the  owner  "cannot  be  found, 
after  due  diligence,"  the  notice  must  be  post- 
ed upon  the  property.  "The  person  apply- 
ing for  a  deed  must  file  with  the  street  super- 
intendent an  affidavit  or  affidavits  showing 
that  notice  of  such  application  has  been  giv- 
en, ••  •  "  and  If  the  notice  was  not 
served  on  the  owner  of  the  property  person- 
ally, that  due  diligence  was  used  to  find  such 
owner.  There  was  ho  personal  service  in  this 
case.  It  is  claimed  that  the  affidavit  filed  by 
the  purchaser  was  insufficient  to  show  that 
due  diligence  had  been  used  to  ascertain  the 
whereabouts  of  the  owner. 

The  declarations  of  the  affiant  In  this  re- 
gard were: 

That  he  had  "inquired  of  Miss  Nelson  at  857 
East  Adams  street  and  of  the  occupants  of  848 
East  Adams  street  for  the  address  or  where- 
abouts of  Annie  Ii.  Tilton,  or  Annie  L.  Tilden, 
or  the  owner  of  said  property,  and  said  persons 
were  unable  to  give  any  information  relative 
to  the  whereabouts  of  said  person,  said  per- 
sons beinK  the  neighbors  nearest  said  property. 

"Tliat  the  name  of  Annie  L.  Tilden  is  given- 
on  the  assessment  roll  as  the  owner  of  said  prop- 
erty. 

"That  he  has  searched  the  city  directory  and 
the  telephone  directories,  seeking  to  ascertain 
the  address  and  whereabouts  of  the  said  Annie 
L.  Tilton,  or  Annie  L.  Tilden,  and  to  find  the 
same  affiant  has  been  wholly  unable,  and  that 
be  knows  of  no  other  place  or  person  where  he 
could  learn  the  address  or  whereabouts  of  said 
);>er8ons. 

"That  the  property  is  vacant  and  unoccupied." 

In  Hennessy  v.  Hall,  14  Cal.  App.  759,  762, 
113  Pac.  350,  352,  the  court  said: 

That  "to  warrant  the  execution  of  a  deed  to 
the  purchaser  and  foreclose  the  owner's  right  of 
redemption  upon  such  constructive  service,  an 
affidavit  must  be  filed  showing,  not  merely  stat- 
ing, that  due  diligence  was  used  to  find  the 
owner." 

In  other  words,  the  affidavit  must  set  forth 
evidentiary  facts  which  justify  the  conclu- 
sion that  due  diligence  was  used.  In  this 
respect  the  requirement  of  the  statute  Is  not 
unlike  that  of  section  412  of  the  Code  of  Civil 
Procedure,  authorizing  service  of  summons  by 
publication  when  the  person  to  be  served 
"cannot  after  dne  diligence  he  found  within 
the  state  •  •  •  and  this  fact  appears  by 
affidavit  to  the  satisfaction  of  the  court  or  a 
judge  thereof."  In  order  to  Justify  publica- 
tion of  summons  "the  affidavit  must  show  two 
facts,  viz.,  the  exercise  of  dne  diligence  to 
find  the  defendant  within  the  state,  and  a 
failure  to  find  him  atfer  the  exercise  of  such 
diligence."  Rue  v.  Qulnn,  137  Cal.  661,  66 
Pac.  216,  70  Pac.  732.  An  affidavit  which 
merely  states  these  "ultimate  facts,"  or  con- 


clusions in  the  language  of  the  statute.  Is  not 
adequate.  Rlclcetson  v.  Richardson,  26  CaL 
149.  But  If  the  evidentiary  facts  set  forth 
In  the  affidavit  have  a  "legal  tendency"  to 
show  the  ultimate  facts,  the  order  for  publica- 
tion Is  sufficiently  supported.  Rue  v.  Qulnn, 
supra ;  People  v.  Wrln,  143  CaL  11,  76  Pat 
646 ;  People  v.  Norris,  144  CaL  422,  77  Pac. 
998;  Sharp  v.  Salisbury,  144  CaL  721,  78 
Paa  282 ;  Shepard  v.  Mace,  148  CaL  270,  82 
Pac.  1046 ;  Roberts  v.  Jacob,  154  CaL  307,  97 
Pac.  671.  In  all  of  these  cases  the  court  up- 
held orders  based  csi  affidavits  which,  in  their 
statement  of  facts  tending  to  show  the  exer- 
cise of  due  diligence,  were  not  materially 
stronger  than  the  one  here  involved.  The 
property  in  question  Is  an  unoccupied  dty  lot. 
The  affidavit  states  that  the  affiant  made  in- 
quiry of  persons  residing  at  two  certain  ad- 
dresses. It  Is  true,  as  claimed  by  the  appel- 
lant, that  it  does  not  appear  how  near  these 
places  were  to  the  property  In  question.  But 
It  is  stated  that  the  occupants  of  these  places 
were  "the  neighbors  nearest  said  property." 
The  statement  of  the  affidavit  that  search  had 
been  made  of  "the  city  directory  and  the  tele- 
phone directories"  is  not  very  satisfactcwy. 
In  view  of  the  omission  to  specify  the  years 
for  which  such  directories  were  issued.  But 
taking  the  whole  affidavit  together,  we  think 
it  cannot  be  said  that  it  is  lacking  In  the 
allegation  of  facts  tending  to  prove  due  dili- 
gence in  seeking  to  ascertain  the  whereabouts 
of  the  owner.  It  is  not  unreasonable  to  say 
that  the  persons  living  nearest  an  unoccupied 
dty  lot  are  likely  to  know  who  owns  the  lot 
and  where  he  is  to  be  found.  The  affidavit 
held  insufficient  in  Hennessy  v.  Hall,  supra, 
was  decidedly  weaker  than  the  one  now  lie- 
fore  us.  It  appeared  that  the  person  whom 
the  affiant  had  sought  to  locate  was  not  the 
owner  of  the  property  at  the  time  of  the 
search,  but  had  parted  with  all  interest  there- 
in nearly  4  years  tiefore. 

It  Is  sought  to  distinguish  Rue  ▼.  Qulnn, 
supra,  and  similar  cases,  on  the  ground  that 
in  ordering  a  publication  of  summons  the 
court  or  judge  passes  upon  the  sufficiency  of 
the  affidavit  The  requisite  facts  must  "ap- 
pear by  affidavit  to  the  satisfaction  of  the 
court  OP  •  •  •  judge."  Code  Civ.  Proc 
{  412.  The  finding  (implied  in  the  making 
of  the  order)  that  a  sufficient  showing  has 
been  made  will  be  sustained  if  the  facts  al- 
leged In  the  affidavit  justify  a  finding  either 
way.  Bender  v.  Hutton,  160  CaL  372,  117 
Pac.  322. 

[S]  The  Street  Opening  Act,  however,  does 
not  in  terms  empower  any  one  to  find  the 
existence  of  the  facts  which  are  to  be  "shown" 
by  the  affidavit  The  street  superintendent 
(or.  In  the  dty  of  Los  Angeles,  the  board  of 
public  works,  which  has,  by  charter  provision, 
succeeded  to  the  duties  of  such  superintend- 
ent), is  to  execute  the  deed  after  the  filing 
with  him  of  the  prescribed  affidavit  He  is 
therefore  called  upon  to  determine,  in  the 


Digitized  by 


Lnoogle 


CaL) 


THiTON  T.  DECKER 


8C3 


first  Instance,  whether  the  affidavit  shows  the 
reqiilslte  facts.    But,  conceding  that  no  par- 
ticular weight  Is  to  be  given  to  his  action 
la   accepting  the  affidavit  and  executing  a 
deed,  the  sufficiency  of  the  affidavit  must  nec- 
essarily be  a  subject  for  determination  by  any 
court  in  which  the  validity  of  the  proceed- 
iugs  Is  put  in  Issue.    In  the  present  case  tlte 
lower  court  has,  by  finding  In  favor  of  the 
respondent,  ruled  that  the  affidavit  was  suffi- 
cient    We  cannot  overturn  this  conclnslotk 
Whether  we  could  sustain  a  holding  to  the 
contrary  la  a  question  that  Is  not  presented. 
[B]  3.  Section  18  of  the  act  requires  that 
after  the  assessment  Is  completed  and  filed 
with  the  city  council,  the  council  shall  give 
notice  of  such  filing  "by  publication  for  at 
least  ten  days  In  a  dally  newspaper  published 
and  circulated  In  the  city.    •    •    •••    The 
affidavit  of  publication  states  that  the  notice 
was  published  for  "ten  consecutive  days  (Sun- 
days excepted),  commencing  on  the  8th  day 
of  October,  1909,  and  ending  on  the  18th  day 
of  October,  1900,  both  days  Inclusive,  and 
as  often  during  said  period  as  said  newspaper 
was  Issued,  to  wit,  daily."    October  9  and  16, 
1909,  were  Sundays,  and  there  had,  therefore, 
been  only  9  publications.    This  is  claimed 
to  be  Insufficient  under  the  statute. 

The  expression  "publication  for  ten  days," 
found  In  section  22  of  the  act,  does  not  require 
any  specific  number  of  publications.  It  des- 
ignates a  period  of  time  during  which  the 
publication  is  to  be  made.  The  intervening 
Sundays  are  properly  counted  as  a  part  of 
this  period.  Taylor  v.  Palmer,  31  Cal.  240; 
Cal.  Imp.  Ca  v.  Reynolds,  123  Cal.  88,  55  Pac. 
802.  A  paper  published  only  6  days  of  the 
week  Is  a  "dally  newspaper"  (Richardson  v. 
Tobln,  45  CaL  30),  and  a  publication  for  the 
required  period  In  every  Issue  of  such  a  paper 
Is  a  compliance,  with  the  statute  (CaL  Imp. 
Co.  V.  Reynolds,  supra). 

[7]  4.  Under  section  26  the  street  superin- 
tendent must  execute  a  certificate  of  sale  set- 
ting forth  "  •  •  •  the  time  when  the  pur- 
chaser will  he  entitled  to  a  deed."  Under 
section  27  redemption  may  be  made  at  any 
time  prior  to  the  execution  and  delivery  of 
a  d^d  therefor.  The  deed  is  to  be  executed 
(section  28)  at  any  time  after  the  explnatlon 
of  12  months  from  the  date  of  sale,  U  the  pur- 
chaser has  given  30  days'  notice,  as  required 
by  said  section  28,  of  the  time  when  he  will 
apply  for  a  deed.  The  certificate  of  sale  in 
this  case  stated  that: 

"The  purchaser  or  his  assignee  will  be  entitled 
to  a  deed  of  said  property  at  any  time  after 
the  expiration  of  12  months  from  the  Bald  date 
of  gale,  upon  giving  notice  of  application  there- 
for B8  provided  by  law,  unless  said  property 
■hall  be  sooner  redeemed." 

This,  It  is  claimed,  does  not  comply  with 
the  requirement  of  section  26. 

It  is  questionable  whether  the  alleged  de- 
fect in  the  certificate  may  be  complained  of 
by  the  appellant.  The  certificate  was  admit- 
ted In  evidence  without  objection.    It  was 


not  necessary  to  the  def^idant's  case,  the 
deed  itself  furnishing  prima  facie  evidence 
of  the  regularity  of  the  prior  proceedings. 
Bnt  since  the  certificate  was  In  fact  Intro- 
duced, its  insiafflciency  might  have  been 
reached  by  an  attack  on  the  findings.  The 
spedficatlons  of  insufficiency  are,  however, 
so  limited  as  to  exclude  such  attack. 

[I]  But,  In  any  view,  we  think  the  certifi- 
cate did  recite  correctly  the  time  when  the 
purchaser  would  be  entitled  to  a  deed.  Un- 
der the  act  the  deed  is  to  Issue  at  any  time 
after  the  expiration  of  12  months  from  the 
date  of  sale  If  the  purchaser  has  complied 
with  the  provisions  of  the  section  and  the 
property  has  not  been  redeemed.  The  pur- 
chaser is  therefore  entitled  to  a  deed  at  any 
time  after  the  expiration  of  12  months  upon 
giving  the  proper  notice,  unless  said  proper- 
ty is  redeemed  prior  to  the  delivery  of  such 
deed.  If  we  Interpret  the  word  "sooner"  in 
the  recital  to  refer  to  the  date  when  the  pur- 
chaser will  be  entitled  to  a  deed — a  perfectly 
permissible  construction — the  recital  is  In  ex- 
act conformity  with  the  provision  of  the  law. 

[1, 10]  5.  The  deed  recites  that  the  certifi- 
cate set  forth  various  matters,  including  "the 
time  when  the  purchaser  would  be  entitled 
to  a  deed."  It  did  not  repeat  in  detail  the 
recital  of  the  certificate  setting  forth  the 
time  when  the  purchaser  would  be  entitled 
to  a  deed.  It  Is  claimed  that  such  recital  was 
necessary  imder  the  provision  of  section  28 
that  there  shall  be  recited  In  the  deed  "sub- 
stantially the  matters  contained  in  the  cer- 
tificate." Assessments  for  street  Improve- 
ments, like  tax  proceedings,  are  in  invltum, 
and  where  the  statute  prescribes  the  form  of 
the  Instrument  which  is  to  divest  the  title  of 
the  owner,  such  form  must  be  followed.  A 
want  of  the  recitals  required  by  law  will 
make  the  deed  void.  Grimm  v.  O'Connell, 
54  CaL  522;  Simmons  v.  McCarthy,  118  Cal. 
622,  50  Pac.  761 ;  Balrd  v.  Monroe,  150  CaL 
560,  564,  89  Pac.  352.  "It  Is  not  for  the 
court  to  Inquire  whether  the  required  recitals 
are  of  material  facts.  •  •  •••  Balrd  v. 
Monroe,  supra. 

The  statute  does  not  epecity.  In  terms,  the 
precise  recitals  to  be  contained  In  the  deed. 
It  merely  calls,  by  reference,  for  "substan- 
tially the  matters  recited  in  the  certificate." 
Tbe  particular  recital  here  Involved  relates 
to  the  happening,  in  terms  of  futurity,  of  an 
event  which  Is  to  occur  after  the  Issuance  of 
the  certificate,  but  will  have  taken  place  when 
the  deed  Is  executed.  Of  a  somewhat  sim- 
ilar provision  in  section  3786  of  the  Political 
Code  this  court  said  (Hewes  v.  McLellan,  80 
Cal.  393,  395,  22  Pac.  287,  288): 

"The  requirement  of  the  Code  that  the  deed 
shall  recite  when  the  purchaser  will  be  entitled 
to  it  is  absurd,  and  results  from  the  general  pro- 
vision that  it  shall  contain  the  recitals  contain- 
ed in  the  certificate,  which  was  enacted  no  doubt 
without  obgerying  that  one  at  least  of  the  reci- 
tals proper  in  the  certificate  would  be  entirely 
improper  and  useless  in  tbe  deed  as  the  recital 
of  a  fact    We  think,  therefore,  that  It  was  suf- 
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ficient  that  the  deed  recited  the  fact  that  this 
Btatement  vaa  contained  in  tlie  certificate." 

Under  the  case  Just  cited  It  would -clearly 
have  been  sufficient  If  the  deed  had  repeated 
the  recital  of  the  certlflcate.  It  did  not  do 
this,  merely  reciting,  as  has  already  been 
stated,  that  the  certlflcate  set  forth  "the  time 
when  the  purchaser  would  be  entitled  to  a 
deed."  We  thlnlc,  however,  that  the  reason- 
ing In  Eewea  t.  McLellan  justifies  the  con- 
clusion that  this  was  a  substantial  compli- 
ance with  the  statute,  In  view,  especially,  of 
the  rather  indefinite  language  ("substantially 
the  matters  contained  In  the  certificate")  in 
which  section  28  defines  the  necessary  re- 
citals in  the  deed.  For  tlte  purposes  of  the 
particular  recital  here  In  question,  we  hold 
that  every  demand  of  the  law,  reasonably 
construed,  Is  fully  satisfied  by  such  a  deed  as 
the  one  before  us. 

Tbe  Judgment  is  affirmed. 

We  concur:  SHAW,  J.;  IiAWLOB,  J. 


(171  Cal.  706) 

MARIN  WATER  &  POWER  CO.  t.  RAH^ 

^OAO  COMMISSION  OF  STATE  OF 

CALIFORNIA.    (S.  F.  7451.) 

(Supreme  Court  of  California.    Jan.  17,  1916. 

Rehearing  Denied  Feb.  16,  1916.) 

1.  Eminent  Douaik  ®=»71— Reoui^tion  as 
TO  Pdblio  Utilities — Constitutiohai.  and 
Statutobt  Psovistokb. 

Const,  art.  12,  |  23,  gives  the  Railroad 
Commission  such  jansdiction  to  regrulate  pub- 
lic utilities,  etc,  as  shall  be  conferred  by  the 
Legislature,  and  declares  the  legislative  power 
to  confer  jurisdiction  on  the  commission  plenary. 
Secdon  22  declares  the  authority  of  the  Legisla- 
ture to  give  the  commission  such  powers  to  be 
unlimited  by  any  provision  of  the  Constltation. 
Section  14,  art  1,  provides  that,  when  private 
property  is  talten  for  public  use,  the  owner's 
compensation  shall  be  fixed  by  a  jury,  unless  a 
Jury  is  waived.  Article  12,  {  23a  (adopted  No- 
vember 3, 1914),  declares  the  commission  to  have 
such  power  to  fix  the  compensation  to  be  paid 
for  property  of  any  public  utili^  acquired  by 
certain  public  corporations  as  the  Legislature 
may   confer   upon   it,   and   thnt   the   legislative 

?ower  shall  be  plenary.  Held,  that  Public 
itilities  Act  (St.  1911,  Ex.  Sees.  p.  18)  |  47, 
as  amended  (St  1913,  p.  684),  empowering  the 
commission  on  petition  of  any  water  district  in- 
tending to  take  by  eminent  domain  the  property 
of  any  existing  public  utility  to  fix  the  compen- 
sation, is  valid. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  Si  189-187;  Dec.  Dig.  <8=>71.] 

2.  Eminent  Domain  «=262— Requiation  of 
PuBUC  Utilities  —  Review  or  Pkoceed- 
INOS— Waiver— Effect. 

Public  Utilities  Act,  |  47,  as  amended  in 
1913,  valid  after  Const  art  12,  g  23a  (adopted 
November  3,  1914),  gave  the  Railroad  Commis- 
sion power  to  fix  the  compensation  payable  to 
the  owner  of  any  public  utility  property  taken 
hy  a  municipal  water  district,  etc,  in  eminent 
domain  proceedings,  and  section  70  provided 
tliat,  if  the  owner  whose  property  is  sought  to 
be  taken  does  not  file  an  acceptance  of  the  com- 
pensation fixed  by  th^  commission,  the  corpora- 
tion seeking  to  condemn  must  commence  an  emi- 
nent domain  proceeding,  in  which  the  compensa- 
tion so  fixed  shall  be  conclusive.  On  a  proceed- 
ing in  certiorari  or  review  instituted  under  sec- 


tion 47  as  amended  It  appeared  tiiat  the  evi- 
dence had  t>een  taken  t>efore  the  Constitution 
had  confirmed  tlie  amendment  to  that  section, 
and  that  the  matter  liad  been  submitted  and  tlM 
commission's  decision  made  after  audi  confirma- 
tion, and  that  the  petitioner  had  waived  any  ob- 
jection which  might  have  been  urged  before  snch 
amendment  Seld,  that  the  court  would  con- 
sider the  case  on  the  theory  tjut  the  commission, 
from  the  beginning,  was  authorized  to  entertain 
the  proceedmg. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  {(  6Sl-«86;  Dec.  Dig.  «=> 
262.1 

3.  CoNSTiTunoNAi.  Law  «=>62  —  "Judicial 

POWEb"  —  DSLEOATION  —  OOKBTITDTIONAI, 

AND  STATTTTOBT  PBOVISIONS. 

Under  Public  Utilities  Act  $  47,  as  amend- 
ed in  1913,  authorizing  the  Railroad  Commis- 
sion to  fix  compensation  to  be  paid  owners  of 
public  utilitjr  property  condemned  b^  a  munici- 
pal water  district,  etc,  the  commisgicm  is  ^iven 
judicial  powers,  as  its  determination  in  eminent 
domain  proceedings  establishes  the  right  to  the 
owners  to  receive  and  the  obligation  of  the  pub- 
lic corporation  to  pay  some  fixed  compensation 
for  the  property  taken;  "judicial  power"  being 
the  power  to  determine  what  shall  be  adjudged 
or  decreed  between  the  parties  and  with  whom 
is  the  right  of  the  case;  determination  of  the 
rights  of  the  individual  under  the  existing  lavs; 
the  ascertainment  of  existing  rights;  the  de- 
termination of  controversies  between  parties; 
the  power  to  investigate,  declare,  and  enforce 
liabilities  as  they  stand  on  present  or  past  facts 
and  under  the  laws  supposed  already  to  exist 

[Ed.  Note. — For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  Jt  94-102;  Dec  Dig.  @=>62. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Seiie«,  Judicial  Power.] 

4.  Eminent  Domain  <3c»2(>4  —  Review— Ceb- 
tiorari—Wbit— Scope— STATunt. 

Const  art  6,  {  4,  gives  the  Supreme  Court 
power  to  issue  writs  of  oertiorarL  Code  Civ. 
Proc.  i  1068,  provides  that  the  writ  of  review 
may  be  granted  when  an  inferior  board,  etc.,  has 
exceeded  its  jurisdiction,  and  there  is  no  appeal 
or  any  adequate  remedy.  Public  Utilities  Act  f 
47,  as  amended  in  1913,  gives  the  Railroad 
(Commission  judicial  powers  in  fixing  c<Mnpen- 
sation  in  eminent  domain  proceedings,  and  sec- 
tion 67  provides  that  the  review  shall  extend 
only  to  the  question  whether'  the  commission 
has  legally  pursued  its  authority,  and  exdodes 
from  review  qnesticms  of  fact  Held  that,  when 
a  finding  or  conclusion  of  fact  is  based  on  un- 
contradicted evidence,  its  accuracy  is  usually  a 
mere  question  of  law  reviewable  if  it  goes  to  the 
jurisdiction. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  S§  6S8,  689;  Dec  Dig.  «=> 
264.] 

5.  Eminent  Domain  €=>231— Railboad  Cok- 
MisBiON— Power  to  Call  Witnesses — Ex- 
amination—Judicial Thjibunals. 

In  a  proceeding  under  Public  UtiUties  Act 
{  47,  as  amended  in  1913,  to  have  tiie  Railroad 
(Commission  fix  the  compensation  of  lands, 
rights,  etc,  of  a  public  utility  intended  to  be 
acquired  by  eminent  domain  by  a  pnblic  water 
district,  the  commission,  as  a  Judicial  tribunal, 
had  power  to  call  and  examine  witnesses  in  foi^ 
therance  of  justice  and  against  the  will  of  either 
party. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  U  586-588;  Dec  Dig.  «=> 
231.] 

6.  Eminent  Domain  «=9231— Railroad  Com- 
mission —  Powers— Rkceiviko  Testimost. 

In  such  proceeding  the  Railroad  Commis- 
sion, after  such  witness  was  examined  and  cross- 
examined  as  to  his  knowledj^e  on  the  subject, 
he  having  viewed  and  examined  all  the  prop- 
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erty  carefally  and  made  exhaustive  inquiries 
regarding  the  previous  sales  of  similar  property 
in  the  vicinity,  and  of  the  different  uses  to  which 
the  properties  in  question  were  adapted,  did  not 
exceed  its  authority  in  considering  his  testimony, 
togetiier  with  other  evidence  biearing  on  toe 
question  of  use  and  value. 

[Ed.  Note.— For  other  cases,  see. Eminent  Do- 
main, Cent  Dig.  {{  585-589;  Dec.  Dig.  «=» 
231.] 

7.  EnnNKNT  Domain   «=!»231— Compehbatioh 
— ^Evidence— Method  or  Valuatiow. 

In  such  proceeding,  where  it  appeared  that 
the  land  belonging  to  the  public  utilit^F  from 
which  water  might  be  obtained  was  so  situated 
that  the  annual  rainfall  thereon  might  be  con- 
veniently collected,  stored  on  the  land,  and 
tltence  distributed  to  consumers,  and  there  was 
evidence  as  to  the  average  rainfall  upon  such 
lands,  the  quantity  which  could  be  annually 
collected  and  stored,  and  the  selling  price,  a 
witness'  method  of  valuing  the  land  without 
giving  the  advantage  of  water  storage  a  sepa- 
rate value,  but  merely  adding  it  to  the  land 
value  and  reporting  it  all  as  one  item,  where 
the  commission  gave  additional  value  to  the  land 
on  such  ground,  the  refusal  to  require  the  wit- 
ness to  state  its  separate  value  or  to  give  it  a 
separate  value,  while  erroneous,  did  not  deprive 
the  commission  of  jurisdiction  or  make  its  award 
invalid. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent.  Dig.  i{  585-589;  Dec.  Dig.  «=> 
231.] 

&  Eminent  Domain  ®=»234— Wateb  Riohib 

— KUtMBNTS  OF  DaMAQXS. 

In  such  proceeding  the  claim  that  by  means 
of  additional  dams  the  amount  of  water  stored 
on  the  land  annually  could  be  greatly  increased, 
that  such  possibilities  increased  the  value  of  the 

groperty,  and  that  the  commission  allowed  uoth- 
ig  therefor  was  not  sustained  by  a  record 
showing  that,  while  the  commission  refused  to 
make  a  separate  statement  of  the  value  of  such 
possibilities,  it  did  allow  a  value  for  the  poten- 
tial storage  of  storm  water  on  the  land  by  giving 
the  lond  a  present  additional  value  because  of 
such  fact 

[Ed.  Note. — For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  {(  692-600,  608;  Dec.  Dig. 
«S3234.] 

9.  Eminent  Domain  <8=3231— Compensation 
— Valub— Method. 

In  such  proceeding  the  valuation  of  the 
property  by  the  commission,  corresponding  with 
the  values  fixed  by  a  certain  witness  called  by 
the  commission,  who  had  been  examined  and 
cross-examined  by  the  parties,  was  proper,  as  the 
commission  was  not  bound  to  limit  itself  to  the 
testimony  of  witnesses  offered  by  the  parties,  but 
might  take  the  other  evidence  produced  at  the 
hearing. 

[Ed.  Note. — For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  {{  585-589;    Dea   Dig.   <8=> 

10.  Eminent  Domain  <S=>231— Pbopertt  of 
Water  and  Poweb  Company— Method  of 
Compensation  —  Irbeoui.abitt  —  Public 
Utility  Act. 

Under  Public  Utility  Act,  i  47,  as  amended 
in  1913,  requiring  the  Railroad  Commission  to 
fix  the  comipensatjon  to  be  paid  for  property  or 
a  public  utility  in  accordance  with  section  70, 
which  provides  that  it  shall  file  its  findings  oi 
fact  upon  all  matters  as  to  which  evidence  was 
Introduced  which  in  its  judgment  had  any  bear- 
ing on  the  value  of  the  property,  the  commis- 
sion's failure  to  find  separately  the  value  of  each 
separate  parcel  of  the  property,  while  an  ir- 
regularity, did  not  cause  a  loss  of  jurisdiction 
or  make  the  proceeding  void,  as,  when  a  court 
of  limited  juiisdictiMi  has  acquired  jurisdiction 


of  the  parties  and  the  subject-matter,  the  same 
presumptions  as  to  subsequent  proceedings  ap- 
ply as  with  respect  to  courts  of  general  jurisdic- 
tion, and  subsequent  irregularities  do  not  make 
its  judgments  void. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  {!  585-689;  Dea  Dig.  «=» 
231.] 

In  Bank.  Proceeding  in  certiorari  or  re- 
vliBW  by  the  Marin  Water  &  Power  Company, 
institnted  under  the  provisions  of  the  Pub- 
lic Utilities  Act  as  amended  in  1913,  against 
the  Railroad  Commission  of  the  State  of  Cali- 
fornia. Proceedings  and  determination  of 
the  Commission  affirmed. 

I/Uientlial,  McEinstry  &  Raymond,  of  San 
Francisco,  for  petitioner.  Douglas  Brook- 
man,  of  San  Francisco  (Max  Thelen,  of  San 
Francisco,  of  counsel),  tor  respondent. 

SHAW,  J.  This  is  a  proceeding  in  cer- 
tiorarl  or  review,  instituted  tmdar  the  provi- 
sions of  section  47  of  the  Public  Utilities  Act 
as  amended  in  1913  (Stats.  1918,  p.  684),  and 
of  section  67  of  said  act 

Section  47  originally  gave  the  Railroad 
Commission  power  to  ascertain  the  value  of 
the  property  of  public  utilities  and  to  make 
revaluations  thereof  from  time  to  time,  but 
for  purposes  of  regulation  only.  The  amend- 
ment of  1913  empowers  the  commission,  on 
petition  of  any  county,  municipal  corpora- 
tion, or  municipal  water  district  vybich  in- 
tenQs  to  acquire,  under  eminent  domain  pro- 
ceedings, or  otherwise,  the  property  of  any 
existing  public  utility,  or  any  part  or  jMrtion 
thereof,  to  fix  and  determine  the  just  com- 
pensation to  be  paid  for  such  property  in 
such  condemnation  proceedinga  The  com- 
mission is  also  empowered  to  fix  and  deter- 
mine such  value  upon  the  filing  of  a  petition  ' 
stating  that  such  county,  municipal  corpora- 
tion, or  district  intends  to  submit  to  the  vot- 
ers thereof  a  proposition  to  acquire  the  prop- 
erty of  any  existing  public  utility  or  any 
part  thereof. 

On  May  20,  1914,  the  Marin  municipal  wa- 
ter district,  a  public  corporation  created  un- 
der the  act  of  May  1,  1911,  and  the  amend- 
ment of  December  24,  1911  (Stats.  1911,  p. 
1290;  Spec.  Sess.  1911,  p.  92),  filed  with  the 
commission  a  i)etitlon  under  the  provisions 
of  section  47,  asking  the  commission  to  fix 
and  determine  the  compensation  to  be  paid 
by  said  district  for  all  the  lands,  property,  ^ 
and  rights  of  the  petitioner,  Marin  Water  & 
Power  Company,  connected  with  its  business 
of  selling  water  for  domestic  and  other  uses 
In  Marin  county.  Such  proceedings  were  had 
thereon  tliat  the  commission  heard  the  evi- 
dence of  the  respective  parties  and  made  a 
final  determination  as  to  the  value  of  the 
property  in  question,  which  decision  became 
final  on  May  10,  1915.  This  proceeding  was 
begun  within  the  time  allowed  by  the  Public 
Utilities  Act  for  the  review  of  said  de- 
cision. 
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[1]  At  the  time  of  the  enactment  of  the 
amendment  of  section  47  aforesaid,  and  at 
the  time  of  the  filing  of  the  petition  to  the 
Railroad  Commission  and  the  hearing  of  the 
evidence  thereon,  the  Constitution,  by  sec- 
tion 23,  art  12,  provided  that: 

"The  Railroad  Commission  shall  have  and  ex- 
ercise such  power  and  jurisdiction  to  supervise 
and  regulate  public  utilities,  in  the  state  of  Cali- 
fornia, and  to  fix  the  rates  to  be  charged  for 
commodities  furnished,  or  services  rendered  by 
the  public  utilities  aa  shall  bo  conferred  upon  it 
by  the  Legislature,  and  the  right  of  the  L/egisla- 
ture  to  confer  powers  upon  the  Railroad  Com- 
mission respecting  public  utilities  is  hereby  de- 
clared to  be  plenary  and  to  be  unlimited  by  any 
provision  of  this  Constitution." 

Section  22  of  the  article  also  provided  that 
the  authority  of  the  Legislature  to  give  the 
commission  powers  of  the  same  kind  or  dif- 
ferent from  those  conferred-  upon  it  therein 
"is  expressly  declared  to  be  plenary  and  un- 
limited by  any  provision  of  this  Constitu- 
tion." Section  14  of  article  1  provides  that, 
when  private  property  is  taken  for  public 
use,  the  compensation  to  the  owner  shall  be 
fixed  by  a  Jury,  unless  a  Jury  is  waived.  So 
far  as  private  property  belonging  to  public 
utilities  is  concerned,  this  statute  purports 
to  abrogate  the  guaranty  of  section  14.  The 
proposition  that  the  above  clauses  of  sec- 
tions 22  and  23  were  intended  to  authorize 
the  Legislature,  by  the  simple  device  of  giv- 
ing additional  powers  to  the  Railroad  Com- 
mission, to  nullify  all  the  other  constitutional 
guaranties  for  the  protection  of  persons'  and 
property  Is  certainly  startling.  It  may  well 
be  doubted  if  the  people  understood  that  they 
were  thus  investing  the  Legislature  with  all 
the  powers  of  state.  If  this  proposition 
arose,  the  question  whether  the  rule  of  ejus- 
dem  generis  would  reqAlre  a  different  con- 
struction would  be  presented.  But  after  the 
enactment  of  said  amendment  to  section  47 
the  Constitution  itself  was  amended  by  the 
adoption  on  November  3,  1914,  of  section  23a 
of  article  12,  declaring  that  the  Railroad 
Commission  should  have  such  power  to  fix 
the  Just  compensation  to  be  paid  for  the 
property  of  any  public  utility,  when  It  is 
sought  to  be  acquired  by  any  of  the  public 
corporations  above  named,  as  the  Legislature 
should  confer  upon  it,  timt  "the  right  of  the 
Legislature  to  confer  such  powers  upon  the 
Railroad  Commission  Ui  hereby  declared  to  be 
plenary  and  to  be  unlimited  by  any  provi- 
sion of  this  Constitution,"  and  that  "all  acts 
of  the  Legislature  heretofore  adopted,  which 
are  in  accordance  herewith,  are  hereby  con- 
firmed and  declared  valid."  This,  of  course, 
removes  all  doubt  of  the  present  validity  of 
the  said  amendment  of  section  47. 

[2]  The  proceedings  here  under  revieiw 
were  begun,  it  must  lie' noted,  and  substan- 
tially all  the  evidence  was  taken  therein,  be- 
fore the  Constitution  bad  confirmed  said 
amendment  to  section  47.  But  the  matter 
was  submitted  to  the  commission,  and  the  de- 
cision was  made  thereon  after  said  confir- 
mation.   In  this  condition  of  the  case  the  peti- 


tioner now  expressly  waives  any  objection 
that  might  be  urged  because  of  the  enact- 
ment of  said  amendment  of  section  47  before 
the  amendment  of  the  Constitution.  This, 
of  course,  includes  all  objections  <m  the 
ground  that  the  proceeding  was  .begun  and 
the  evidence  taken  therein  before  the  com- 
mission was  authorized  to  act  in  audi  mat- 
ters, if  such  objection  would  otherwise  lie. 
We  have  no  doubt  that  the  petitioner  may 
effectually  waive  a  matter  of  that  character. 
As  this  would  make  the  adjudication  of  the 
commission  valid,  so  far  as  such  objections 
are  concerned,  it  is  unnecessary  for  as  here 
to  express  any  opinion  as  to  the  soundness 
of  the  objections,  or  as  to  the  effect.  In  this 
particular,  of  the  several  amendments  to  the 
Constitution  above  mentlcmed.  We  proceed, 
therefore,  to  consider  the  case  upon  the  the- 
ory that  the  commission,  from  the  beginning, 
had  lawful  authority  to  entertain  the  pro- 
ceeding. 

Section  47  of  the  Public  ntilities  Act,  as 
amended,  after  giving  to  the  Railroad  Com- 
mission power  to  "fix  and  determine  the  just 
compensation  that  should  be  paid  to  the  own- 
er" of  the  public  utility  -property,  the  pro- 
cedure to  be  as  provided  in  section  70  of  the 
act,  also  provides  that,  if  the  owner  whose 
property  is  thus  sought  does  not,  within  20 
days  after  the  commission  has  certified  its 
findings  as  to  such  compensation,  file  'with 
the  commission  an  agreement  to  acc^t  for 
the  property  the  amount  so  fixed,  the  pubUc 
corporation  at  whose  Instance  such  compen- 
sation was  fixed  must,  within  60  days  after 
the  filing  of  such  findings,  commence  a  pro- 
ceeding In  eminent  domain  for  the  condemna- 
tion of  such  property  for  its  use.  Similar 
provisions  are  made  for  the  case  where  the 
public  corporation  in  its  petition  states  its 
intention  to  submit  such  proposition  to  tbe 
voters.  It  further  provides  that  the  compen- 
sation BO  fixed  by  the  commission  shall  be 
conclusive  as  to  the  amount  to  be  allowed 
for  the  property  In  the  proceeding  in  eminent 
domain  begun  pursuant  thereto,  leaving  the 
court  therein  to  decide  only  the  remaining 
material  Issues. 

[3]  The  first  proposition  to  whidi  the  pe- 
titioner here  directs  our  attention  is  tbat.  In 
making  this  determination  as  to  compensa- 
tion, the  commission  exercises  Judicial  power. 
To  this  counsel  for  tbe  other  parties  and  for 
the  commission  make  no  answer.  They  ap- 
parently concede  it.  We  have  no  doubt  that 
this  is  correct  The  Judicial  functlMi  is  to 
"declare  the  law  and  define  the  rights  of  tbe 
parties  under  it."  Frasher  v.  Rader,  124 
Cal.  133,  66  Pac.  797.  To  determine  "what 
shall  be  adjudged  or  decreed  between  the 
parties,  and  with  whom  Is  the  right  of  the 
case,  is  Judicial  action."  Rhode  Island  v. 
Massachusetts,  37  U.  S.  (12  Pet)  718,  9  U 
Ed.  123a  "A  determination  of  the  rights  of 
an  individual  under  the  existing  laws"  Is 
an  exercise  of  Judicial  power.  Quinchard  v. 
Board,  113  CaL  669,  45  Fac.  866.    An  essen- 
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tlal  element  of  Judicial  power,  distinguishing 
It  from  legislative  power,  Is  that  it  requires 
"tbe  ascertainment  of  existing  rights."    Peo- 
ple ez  rel.  Dean  y.  Board  of  Snpr's  of  Contra 
Costa  County,  122  Cal.  424,  56  Pac.  131.    "It 
Is  not  to  be  disputed  that,  as  a  general  pras^ 
osltlon,   the  Judicial  function  Is  the   deter- 
mination of  controversies  between  parties." 
Title,  etc.,  CO..V.  Kerrigan,  150  CaL  319,  88 
Paa   356,  8  Ia.  R.  A.  (N.  S.)   682,  119  Am. 
St.  Rep.  199,  11  Ann.  Cas.  465.     See,  also, 
Robinson  v.  Kerrigan,  151  CaL  47,  90  Pac. 
129,  121  Am.  St  Rep.  90,  12  Ann.  Cas.  829; 
Sinking  Fund  Cases,  99  U.  S.  761,  25  L.  Ed. 
504;    23  Cyc.  1620.     "A  Judicial  inquiry  In- 
vestigates, declares,  and  enforces  liabilities 
as  they  stand  on  present  or  past  facts  and 
under  laws  supposed  already  to  exist.    That 
is  its  purpose  and  end."    Prentls  r.  Atlantic, 
etc..  Co.,  211  U.  S.  226,  29  Sup.  Ct  67,  63 
L.  Ed.  150.    "The  Li^slature  may  determine 
what  private  property  Is  needed  for  pub- 
lic purposes ;  that  Is  a  question  of  a  political 
and  legislative  character;  but,  when  tbe  tak- 
ing has  been  ordered,  then  the  questton  of 
compensation  Is  JudidaL     It  does  not  rest 
with  tbe  public,  taking  the  property,  through 
Congress  or  tbe  Legislature,  its  representa- 
tive, to  say  what  compensation  shall  be  paid, 
or  even  what  shall  be  the  rule  of  compensa- 
tion.    The   Constitution  has  declared   that 
Just  compensation  shall  be  i>ald,  and  the  as- 
certainment of  that  is  a,  Judicial  inquiry." 
MonoDgahela     Navigation     Co.     v.     United 
States,  148  U.  S.  327,  13  Sup.  Ct  622,  37  L. 
Ed.  463.    In  the  present  case  a  controversy 
exists  between  the  public  corporation  desir- 
ing the  prc^erty    and    the   private   owners 
thereof  conducting  the  public  utility  concern- 
ing the  compensation  to '  be  paid  to  such 
owners  for  tbe  property  when  it  Is  taken  by 
the   pnbUc    corporation.     The  initiation   of 
the  proceeding  before  the  commission  neces- 
sarily raises  that  controversy,  If  It  did  not 
exist  before,  and  presents  it  for  decision.    Its 
determination  establishes  the  right  and  obli- 
gation of  the  parties,  respectively,  in  the  ex- 
pected action  in  eminent  domain,  the  right  of 
the  owners  to  receive  and  the  obligation  of 
the  public  corporation  to  pay  the  sum  fixed 
as  compensation  for  the  property  If  it  is  tak- 
en.   It  comprises  an  essential  part  of  the  ac- 
tion;  It  conclusively  determines  one  of  the 
facts  to  be  determined  therein  for  the  pur- 
poses of  that  action.    It  is,  to  that  extent,  as 
mudi   an   exercise   of  ^Judicial    power,   as 
above  defined,  as  Is  the  Judgment  of  the  court 
in  the  action  to  condemn  the  proi)erty. 

[4]  The  functions  of  tbe  commission  being 
judicial,  the  Supreme  Court  would  have  bad 
jurisdiction  to  certiorari  to  review  its  final 
decision  in  tbe  proceedings  without  the  ex- 
press grant  of  such  Jurisdiction  in  the  act 
itself.  Const  art.  6,  §  4;  Code  Civ.  Proc.  | 
1068.  Tbe  Jurisdiction  derived  from  the  Con- 
stitution and  from  the  Code  of  ClvU  Proced- 
ure, under  the  well-established  rules,  could 
extend  only  to  the  inquiry  whether  the  com- 


mission had  exceeded  Its  authority.  Section 
47,  however,  refers  to  section  67  of  the  Public 
UUUties  Act. 

Section  67  provides  that  tbe  review  thereby 
authorized  shall  not  extend  further  than  to' 
determine  whether  the  commission  "has  reg- 
ularly pursued  its  authority,"  but  adds  that 
the  review  may  Include  the  question  whether 
the  decision  of  the  commission  "violates  any 
right  of  the  i)etltloner  under  tbe  Constitu- 
tions" of  California  and  the  United  States, 
respectively.  In  view  of  our  conclusions  on 
tbe  merits  presently  to  be  considered,  we  find 
it  unnecessary  to  determtoe  or  discuss  the 
question  whether  this  additional  clause  en- 
larges our  powers  In  certiorari,  upon  which 
the  court  has  hitherto  been  equally  divided. 
See  Pacific  T.  &  T.  Co.  v.  Eshleman,  166  Cal. 
651  and  692,  137  Pac.  1119,  50  L.  R.  A.  (N. 
S.)  652,  Ann.  Cas.  1915C,  822,  for  the  oppos- 
ing views  on  this  point  There  is  also  a  pro- 
vision excluding  questions  of  fact  from  re- 
view. Notwithstanding  this,  however,  the 
law  remains  that,  when  a  finding  or  conclusion 
of  fact  is  based  <m  uncontradicted  evidence, 
its  accuracy  usually  becomes  a  mere  question 
of  law,  and  to  that  event  tbe  question  may 
be  reviewed  if  It  goes  ,to  the  Jurisdiction. 
With  this  pr^Umtoary  statement  we  proceed 
to  consider  tbe  objections  to  tbe  proceedings. 

[S]  At  tbe  bearing  obJe<itlon  was  made  to 
the  action  of  tbe  commission  to  calling  W.  N. 
Wells  to  testify  as  a  witness  on  the  subject 
of  the  values  of  the  several  properties.  He 
was- sworn  and  testified  at  the  Instance  and 
request  of  the  commission  and  against  tbe 
win  of  the  Marin  Water  &  Power  Company. 
It  Is  now  conceded  that  Judicial  tribunals 
have  power  to  call  and  examtoe  witnesses  in 
furtherance  of  Justice  and  against  the  will 
of  either  party.  No  authorities  are  cited  in 
the  briefs,  but  we  find  that  the  followtog 
sanction  the  practice :  1  Roscoe,  Cr.  Ev.  139 
(8th  Ed.)  210;  Selph  v.  State,  22  Fla.  643; 
Clark  V.  Commonwealth,  90  Va.  368,  18  8.  B. 
440;  Hill  V.  Commonwealth,  88  Va.  639,  14 
8.  B.  330,  29  Am.  St  Rep.  744;  O'Connor  T. 
National  Ice  Co.,  4  N.  Y.  Supp.  637;  Hurd 
V.  LIU,  26  111.  497.  From  these  it  is  dear 
that  the  calling  of  Wells  and  his  examina- 
tion as  a  witness  was  witMn  the  discretion 
of  the  commission. 

[8]  It  is  also  contended  that  Wells  was  an 
incompetent  witness  on  the  subject,  and  benoa 
that  the  commission  went  beyond  Its  powers 
In  considering  his  testimony.  We  thtok  b^ 
was  shown  to  be  competent  He  was  regu- 
larly examined  and  cross-examined  at  great 
length  as  to  his  knowledge  of  the  subject 
His  testimony  showed  that  for  tbe  purpose  ol 
forming  an  optoion  as  to  its  value  he  bad 
viewed  and  examined  all  ttxp  property  with 
care  and  had  made  exhaustive  inquiries  re- 
gardtog  the  previous  sales  of  property  of  sim- 
ilar character  to  the  vicinity  and  of  the  dif- 
ferent uses  to  which  tbe  properties  in  ques- 
tion were  adapted.    He  appears  to  have  fol- 
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lowed  substantially  the  same  conrse  in  arriv- 
ing at  bis  opinions  that  was  adopted  for  that 
purpose  by  the  expert  valne  witnesses  called 
by  the  petitioner.  See  Spring  V.  W.  W.  t. 
Drlnkhouse,  92  CaL  535,  28  Pa&  681 ;  Vallejo, 
etc.,  Co.  V.  Reed  Orchard  Co.,  169  Cal.  574, 
147  Pac.  252.  In  our  opinion,  the  commis- 
sion did  not  exceed  Its  authority  In  consid- 
ering the  testimony  of  such  a  witness  togeth- 
er with  the  other  evidence  produced  before 
It  bearing  on  the  question  of  use  and  value. 
In  view  of  these  conclusions,  we  find  It  un- 
necessary to  consider  how  £ar  the  commis- 
sion is  bound  by  the  rules  of  evidence  and 
procedure  In  courts  of  law.  It  did  not,  In 
these  particulars,  transgress  those  rules. 

[7]  The  prlnelpaJ  objection  to  the  testimony 
of  Wells  relates  to  his  method  of  valuing 
the  lands  belonging  to  the  petitioner  from 
which  water  could  be  obtained.  These  lands 
are  mountainous,  and  so  situated  that  the 
annual  rainfall  thereon  may  be  convenient- 
ly collected,  stored  on  the  land,  and  thence 
distributed  and  sold  to  consumers.  There 
was  evidence  tending  to  show  the  average 
annual  rainfall  upon  these  lands,  the  quanti- 
ty thereof  that  could  be  annually  collected 
and  stored,  and  the  selling  price  paid  by  the 
consumers.  Wells  did  not  give  this  advan- 
tage of  water  storage  a  se'parate  valne,  but 
merely  added  it  to  the  land  value  and  report- 
'  ed  it  all  as  one  item.  The  commission  ap- 
pears to  have  believed  that  separate  values 
could  not  be  given  to  the  land  and  water  re- 
spectively, basing  its  opinion  upon  the  prop- 
osition that  water  which  falls  upon*  the 
ground  as  rain  and  runs  oflF  Into  the  reser- 
voir as  surface  water  does  not  constitute  a 
legal  water  right  We  think  this  Is  no  rea- 
son for  saying  that  the  two  elements  of  value 
could  not  be  separately  estimated,  or  that 
there  is  any  distinction  in  this  respect  be- 
tween the  added  valne  to  the  land  by  reason 
of  the  water  privilege  from  this  cause  and 
the  added  value  which  land  may  have  by 
reason  of  a  riparian  right  or  a  right  appurte- 
nant In  a  stream.  Whether  It  is  properly  a 
water  right  or  not  is  immaterial.  The  fact 
that  water  can  annually  be  obtained  there- 
from for  sale  Is  the  material  element  for  con- 
sideration. Both  the  commission  and  the 
witness,  however,  did  consider  this  element 
and  gave  the  land  additional  value  on  that 
account.  There  can  be  no  doubt  that  this 
element  of  the  value  of  land  is  as  much  the 
property  of  the  landowner  as  any  other  ele- 
ment which  gives  it  value.  So  far  as  the 
commission  appears  to  have  held  that  It  was 
not  a  property  right.  It  was  in  error,  but.  In- 
asmuch as  It  did  give  the  additional  value 
to  the  land.  It  is  Immaterial  whether  the 
commission.  In  allowing  this  element  of  value, 
styled  It  a  technical  water  right,  or  a  mere 
advantage  of  water  storage  giving  additional 
value  to  the  land.  The  refusal  to  give  it  a 
separate  value  would  not  deprive  the  com- 
mission of  Jurisdiction  or  make  Ita  award 
Invalid. 


[t]  The  company  claims  that  by  means  of 
additional  dams  the  amount  of  water  stored 
on  its  land  annually  could  be  greatly  Increas- 
ed, that  these  possibilities  of  future  advan- 
tage largely  increased  the  value  of  the  prop- 
erty, and  that  the  commission  did  not  allow 
anything  therefor.  We  do  not  think  this 
claim  is  sustained  by  the  record.  The  com- 
mission refused  to  make  a  separate  state- 
ment of  the  value  of  these  future  possibili- 
ties, but  It  appears  that  It  did  allow  a  value 
for  the  potential  storage  of  storm  water  <hi 
the  land  by  giving  It  a  present  additional 
value  because  of  that  tact  Although  the 
expert  witnesses  for  the  petitioner  adopted  a 
different  method,  they  practically  arrived  at 
the  same  result  They  estimated  the  run-off 
and  storage  and  probable  expense  of  storage, 
distribution,  and  sale,  the  probable  selUng 
price,  capitalized  the  net  profit,  and  added 
the  present  value  of  the  result  to  the  valoe 
of  the  land  as  estimated  apart  from  its  value 
for  water.  While  the  values  were  larger 
than  those  given  by  the  commission,  the  prin- 
ciple is  the  same  in  either  case  if  the  valua- 
tion is  honestly  made. 

[I]  It  appears  from  the  record  that  the 
witnesses  for  the  municipal  water  district 
fixed  certain  values  for  the  property  In  con- 
troversy, that  the  witnesses  for  the  power 
company  also  fixed  certain  somewhat  differ- 
ent values  therefor,  and  that  the  value  as  fix- 
ed by  the  commission  falls  below  that  fixed 
by  the  witnesses  on  either  side,  and  corre- 
sponds more  nearly  to  the  values  fixed  by 
the  witness  Wells.  This,  they  say,  is  a  de- 
cision outside  of  the  issues,  upon  evidence 
which  neither  party  offered,  and  Is  upon  a 
controversy  which  neither  party  subnaitted 
to  the  commission  for  its  consideration.  We 
do  not  so  understand  the  law.  Wells  testified 
in  the  presence  of  the  parties,  and  was  duly 
examined  and  cross-examined  by  them.  As 
heretofore  stated,  this  constituted  legal  evi- 
dence upon  the  issue  as  to  the  value  of  the 
proi)€rty  in  controversy.  The  commission 
was  not  bound  to  limit  itself  to  the  testimony 
of  the  witnesses  offered  by  the  respective 
parties,  but  had  the  power  to  take  the  other 
evidence  produced  at  the  hearing.  We  need 
not  Inquire  concerning  the  additional  point 
that  the  commission  claimed  that,  under  sec- 
tion 70  aforesaid,  it  was  "empo'wered  to  resort 
to  any  other  source  of  Information  availa- 
ble,"  Including  evidence  not  introduced  at 
the  hearing.  Some  remarks  in  its  opinion  In- 
dicate that  the  commission  may  believe  that 
It  has  that  power.  But  It  did  not  exercise 
it  In  this  proceeding.  It  considered  only  the 
evidence  actually  produced. 

It  is  not  to  be  supposed,  from  what  has 
been  said,  that  the  objections  we  have  con- 
sidered would,  if  well  taken,  operate  to 
avoid  the  award  of  compensation.  It  may 
be  that  they  are  matters  not  going  to  the 
Jurisdiction,  and  hence  not  reviewable  In  cer- 
tiorari.   We  have  preferred  to  consider  them 
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on  tbelr  merits.  As  w«  And  them  not  well 
{aken,  the  question  whether  or  not  they 
would  invalidate  the  pro<»edlng  becomes  im- 
material. 

[10]  Further  objection  Is  made  on  the 
ground  that  the  commission  did  not  find  sep- 
arately the  value  of  each  s^wrate  parcel 
ol  the  property  of  the  water  company.  Sec- 
tion 47  requires  the  commission  to  "proceed 
to  fix  and  determine  the  Just  compensation 
*  *  *  In  the  manner  and  In  accordance 
with  the  provisions  of  section  70."  Section 
70  provides  that  It  "shall  make  and  file  Its 
findings  of  fact  In  writing  upon  all  matters 
concerning  which  evidence  shall  have  been 
Introduced  before  It  which  In  Its  Judgment 
have  any  bearing  on  the  value  of  the  prop- 
erty." Evidence  was  given  showing  sepa- 
rately the  value  of  the  respective  parcels. 
Section  47  also  provides  that  after  the  filing 
of  the  petition,  and  before  payment  of  the 
comxiensatlon  fixed,  the  commission  may  be 
required  to  find  the  amount  of  an  alleged  un- 
reasonable depredation  In  value,  to  be  de- 
ducted from  the  compensation  allowed ;  also 
that  it  may  be  called  on  to  fix  the  amount 
the  owner  may  have  had  to  expend  to  pre- 
serve the  property  after  the  final  Judgment 
of  condemnation  and  before  payment,  to  the 
end  that  the  owner  may  be  reimbursed  such 
amount.  In  fixing  these  amounts  It  might  be , 
found  convenient  to  have  the  parcels  sepa- 
rately valued.  But,  however,  this  may  be, 
we  do  not  think  the  failure  to  make  such  de- 
tailed findings  causes  a  loss  of  Jurisdiction 
or  makes  the  proceeding  void.  It  Is  admitted 
that  the  commission  acquired  full  Jurisdic- 
tion. When  once  It  is  ihade  to  appear  that  a 
court  of  limited  Jurisdiction  has  acquired 
Jurisdiction  of  the  parties  and  of  the  subject- 
matter,  the  same  presumptions  as  to  subse- 
quent proceedings  apply  as  with  respect  to 
courts  of  general  Jurisdiction,  and  subsequent 
irregularities  do  not  make  Its  Judgments 
void.  Van  Fleet  on  Collateral  Attack,  { 
806;  Long  v.  Burnett,  13  Iowa,  28,  81  Am. 
Dec.  420.  In  such  a  case  "Jurisdiction  can- 
not be  lost  by  the  erroneous  exercise  of  the 
power  conferred."  Brown  on  Jur.  {  26.  Sec- 
tion 70  leaves  it  to  the  discretion  of  the 
commission  to  determine  whether  or  not  It 
will  make  detailed  findings.  It  is  not  de- 
clared to  be  mandatory.  At  most,  the  mak- 
ing of  a  general  finding  is  but  an  irregulari- 
ty. If  the  parties  have  any  remedy  when  in- 
jured by  such  failure,  it  is  by  mandamus,  not 
certiorari.  It  does  not  go  to  the  Jurisdic- 
tion. 

If  the  undisputed  evidence  had  shown  that 
the  property  had  a  special  additional  value, 
as,  for  example,  that  by  reason  of  the  situa- 
tion and  topography  of  a  parcel  of  the  land 
a  quantity  of  water  could  be  annually  caught, 
stored  thereon,  and  sold  at  a  profit,  and  that 
the  commission  had  refused  to  allow  such 
value,  as  a  part  of  the  compensation  fixed, 


it  may  be  conceded  that  this  would  have  been 
a  deprivation  of  property  without  due  pro- 
cess of  law,  a  disregard  of  the  petitioner's 
right  to  Just  comi)en8atlon,  and  therefore  a 
violation  of  both  the  federal  and  state  Con- 
stitutions. Appleby  v.  Buffalo,  221  IT.  S. 
524,  31  Sup.  Ct  699,  56  L.  Bd.  838;  Chicago, 
etc.,  Co.  V.  Chicago,  166  U.  S.  226, 17  Sup.  Ct 
581,  41  L.  Ed.  979;  Davidson  v.  New  Or- 
leans, 96  U.  S.  102,  24  L.  Ed.  616;  Backus 
V.  Fort  St,  etc.,  Co.,  169  U.  S.  557,  18  Sup. 
Ct  445,  42  L.  Ed.  853;  McOovem  T.  Kew 
York,  229  U.  S.  363,  33  Sup.  Ct  876,  67  L. 
Ed.  1228,  46  L.  B.  A.  (N.  S.)  391.  We  do  not 
find  that  the  commission  did  thus  refuse  to 
allow  an  undisputed  value,  and  therefore  the 
argument  founded  on  the  above-stated  prop- 
osition must  fall. 

With  respect  to  the  contention  that  the 
commission  did  not  allow  the  value  of  the 
water  in  storage  at  the  time  of  the  award, 
it  is  sufficient  to  say  that  our  attention  has 
not  been  directed  to  any  evidence  of  such 
value,  nor  of  the  quantl^  in  stoiage.  It  is 
dlfllcult  to  see  how  it  could  be  valued,  under 
the  circumstances.  It  was  the  store  for  dally 
use,  and  the  quantity  would  change  from  day 
to  day.  The  time  when  the  water  district 
would  take  possession  of  the  plant  could  not 
be  foretold.  It  seems  difficult  to  fix  such 
compensation  except  by  finding  the  value 
per  gallon  and  directing  a  measurement  at 
the  time  of  the  transfer  of  possession.  But 
this  question  is  not  now  before  us,  and  we  ex- 
press no  opinion  regarding  it 

The  proceedings  and  determination  of  the 
Ball  road  Commission  are  affirmed. 

We  concur:  8L0SS,  J.;  HBNSHAW,  X; 
KELVIN,  J. ;   LAWLOB,  J. 

The  CHIEF  JUSTICE  took  no  part  in  the 
consideration  of  this  cause,  and  does  not  par- 
ticipate in  the  decision. 


(29  Cal.  A.  168) 
BANK  OP  BAKERSFIELD  t.  CONNER 
et  aL    (Civ.  1769.) 

(District   Court   of   Appeal,    Second    District, 
California.     Dec  13,  1915.     Behearlng  De- 
nied by  Supreme  Court  Feb.  10,  1916.) 

1.  Payment  <3=>22— Check — Pebfobmancb  of 

CONTKACT— "CEBTIFICATE    OF    SXOCK." 

A  contract  for  the  purchase  of  shares  of 
stock  in  a  bank  which  acted  as  the  seller's 
agent  In  the  transaction  provided  that  upon  pay- 
ment to  such  agent  payment  would  be  deemed 
sufficiently  made,  and  when  payment  was  due 
the  buyer  delivered  to  the  bank,  payable  to  it 
or  bearer,  a  certified  check  for  the  price,  which 
on  the  same  day  was  delivered  by  the  bank 
without  Indorsement  to  the  seller.  Held,  in 
an  action  on  the  check,  that  it  was  given  in 
payment,  and  not  in  tender  of  payment,  and  that 
the  maker  was  liable  thereon  because  he  became 
the  owner  of  the  shares  upon  their  identification 
and  payment,  and  was  entitled  to  compel  de- 
livery of  a  certificate  therefor;    a  "certificate 
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of  stock"  not  being  the  stock  itself,  but  merely 
evidence  of  its  title. 

[Ed.  Note.— For  other  cases,  see  Payment, 
Cent  Dig.  U  87,  88;    Dec.  Dig.  <fc=>22. 

For  other  definitions,  see  Words  and  Phrases, 
Eirst  and  Second  Series,  Certificate  of  Stock.] 

2.  Evidence  ^=>459  —  Pasties  to  Check  — 

Paboi.  Evidence. 

Where,  under  a  contract  of  sale  of  stock, 
a  bank  is  agent  for  the  seller  to  receive  pay- 
ment, and  a  certified  check  for  the  price,  pay- 
able to  it  or  bearer,  is  delivered  to  it  by  the 
buyer  and  received  by  it  as  such  payment,  parol 
evidence  is  inadmissible  in  an  action  on  the 
check  to  show  that  the  word  "bearer"  was  left 
therein  by  mistake  and  that  the  check  was  in- 
tended for  the  bank  itself  and  not  for  the  seller. 

[E!d.  Note. — For  other  cases,  see  E>vidence, 
Cent  Dig.  $$  1722,  190&-1910,  2100-2114; 
Dea  Dig.  <8=459.] 

8.    CORFOBATIONS      ®=>121      —      TbANSFEB      OT 

Sbabes — Actions — Evidence. 

In  such  a  case,  evidence  of  the  bank's  de- 
livery of  the  check  to  the  seller  is  admissible. 

[E!d.  Note. — For  other  cases,  see  Corporations, 
Cent  Dig.  U  504,  505;    Dec.  Dig.  <S=>121.] 

4.  Appeai,  and  Ebsos  $=91050— Pbbjcdioiai, 

Ebbob. 

The  admission  of  such  evidence,  if  errone- 
ous for  immateriality,  is  harmless. 

[Ed,  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  U  1068,  1069,  4153-4157, 
4166;    Dec.  Dig.  <g=3l050.] 

Appeal  from  Superior  Court,  Kern  Coun- 
ty ;  J.  W.  Mabon,  Judge. 

Action  by  the  Bank  of  Bakersfleld  against 
Sarah  Ik  Conner,  as  executrix  of  the  last 
will  of  C.  L.  Conner,  deceased,  and.  6.  J. 
Planz,  to  determine  their  rights  to  a  sum  of 
money. deposited  with  It,  and  for  wbich  tbe 
executrix  held  Planz's  certified  check.  De- 
fendants were  required  to  Interplead,  and, 
from  a  Judgment  for  the  executrix  and  an 
order  denying  Planz's  motion  for  a  new  trial, 
be  appeals.    Affirmed. 

E.  L.  Foster,  of  Bakersfleld,  for  appellant 
C.  C.  CowgiU,  of  Sonoma,  and  Peter  A.  Breen, 
of  San  Francisco,  for  respondent 

CONREY,  P.  J.  On  July  21,  1910,  the  de- 
fendant O.  J.  Planz  drew  his  check  upon  the 
Bank  of  Bakersfleld  for  the  sum  of  $3,799.66 
and  caused  it  to  be  certified  by  that  bank. 
The  check  was  payable  to  the  Kern  Valley 
Bank  or  bearer.  Immediately  thereafter  de- 
fendant Planz  delivered  the  check  to  the 
Kern  Valley  Bank,  and  on  the  same  day  the 
cashier  of  that  bank  delivered  the  check, 
without  Indorsement,  to  C.  L.  Conner.  Con- 
ner died  at  some  time  between  September, 
1910,  and  March,  1911,  and  the  check  In 
question  came  into  the  possession  of  the  de- 
fendant Sarah  L.  Conner  as  executrix  of  his 
last  will  and  testament.  The  plaintiff,  the 
Bank  of  Bakersfleld,  filed  its  complaint  here- 
in showing  that  It  holds  and  has  in  Its  pos- 
session money  deposited  with  it  by  defendant 
Planz  sufficient  to  pay  said  check;  but  also 
that  the  defendant  Planz  gave  notice  and  in- 
struction to  the  plaintiff  to  refuse  payment 
of  the  check,  and  that  tbe  defendant  Conner 


as  executrix  has  demanded  jwyment  thereof. 
The  defendants  were  required  to  interplead 
herein  for  the  determination  of  tbeir  adverse 
claims  in  the  premises.  A  judgment  having 
been  entered  in  favor  of  the  executrix,  the 
defendant  Planz  has  appealed  therefrom  and 
also  from  an  order  denying  his  moticm  for  a 
new  trial. 

On  Jnly  21,  1908,  an  agreement  In  writing 
was  entered  Into  between  C.  L.  Conner  and 
one  H.  A.  Blodget  whereby,  in  consideration 
of  the  sum  of  |5  in  hand  paid,  Conner  agreed 
to  sell  and  deliver  to  Blodget  his  nominee  or 
assigns,  50  shares  of  the  capital  stock  of  the 
Kern  Valley  Bank,  a  corporation,  upon  the 
payment  of  the  sum  of  $3,799.66  on  or  before 
Jnly  21,  1909.  It  was  agreed  that  upon  pay- 
ment to  Conner  on  or  before  Jtfly  21,  1909, 
of  tbe  sum  of  $281.45,  the  time  for  payment 
of  said  larger  sum  should  thereby  be  extend- 
ed to,  and  the  delivery  of  said  stock  extended 
to,  Jnly  21,  1910.     It  was  agreed : 

"That  payment  shall  be  deemed  to  be  anffi- 
ciently  made  to  said  C.  L.  Conner  by  payment 
to  the  Kern  Valley  Bank  for  account  of  O. 
L.  Conner  of  either  of  the  sums  above  specified. 
And  the  said  fiftv  (50)  shares  of  said  stock  of 
the  said  Kern  Valley  Bank  shall,  upon  pay- 
ment made  as  hereinbefore  provided,  be  deliver- 
ed, on  demand,  to  the  said  H.  A.  Blodget,  bis 
nominee  or  assignee,  together  with  all  divi- 
dends that  may  be  declared  and  paid  on  said 
share?  of  stock  during  the  life  ol  this  agree- 
ment" 

On  July  21,  1909,  Blodget  paid  the  sum  re- 
quired for  extending  the  time  of  final  pay- 
ment to  July  21,  1910,  and  on  July  19,  1910, 
sold,  assigned,  and  transferred  to  O.  J.  Planz 
"all  my  right,  title  and  Interest  in  and  to 
the  within  and  forgoing  contract  'and  the 
capital  stock  erf  the  Kern  Valley  Bank,  vte, 
fifty  (50)  shares  thereof,  therein  described." 
Thereafter  Planz  delivered  ills  certified  cfaedk 
as  hereinabove  stated. 

[1]  The  court  found  that  said  che<dc  w&s 
paid  to  the  Kern  Valley  Bank  for  the  acconnt 
of  O.  tu  Conner  and  was  accepted  by  that 
bank  for  the  account  of  C.  In  Conner  as  and 
In  fuU  payment  of  the  purchase  price  of  said 
50  shares  of  stock.  Under  his  specifications 
of  Insufficiency  of  the  evidence  to  Justify  tbe 
findings,  appellant  dlalms  that  the  evidence 
does  not  show  his  delivery  of  the  check  for 
the  account  of  Conner  or  as  payment  on  tbe 
contract  but  claims  that  it  was  merely  a 
tender  of  payment  conditioned  upon  delivery 
of  the  shares  of  stock.  In  our  opinion,  tbe 
evidence  fully  Justifies  the  finding  as  made. 
In  bis  testimony  defendant  Flans  himself 
said: 

"On  July  21,  1910,  under  the  contradt, 
•  ♦  •  I  gave  the  Kern  Valley  Bank  $3,799.- 
66.  I  pnid  it  with  my  certified  check  on  tbe 
Bank  of  Bakersfield." 

He  further  testified  that  on  July  23,  1910, 
he  demanded  of  Conner  a  transfer  of  tbe  50 
shares  of  stock,  and  that  Conner  refused  this 
demand  and  said  that  It  Planz  would  deliv- 
er back  to  the  Kern  Valley  Bank  the  receipt 
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which  that  bank  gave  him,  they  would  give 
him  the  money  back  or  the  check.  On  Au- 
gust 6,  1910,  Planz  filed  a  complaint  in  the 
superior  court  of  Kern  county  against  Con- 
ner and  the  Kern  Valley  Bank  to  enforce  his 
demand  for  delivery  to  Planz  of  the  60  shares 
of  stock  to  which  he  claimed  to  be  entitled 
under  the  agreement  with  Blodget  which 
had  been  assigned  to  him.  In  that  complaint, 
verified  under  his  oath,  the  plaintiff  therein 
said  that  he  had  made  the  before-mentioned 
payment  of  $3,799.66  to  the  Kern  Valley  Bank 
for  the  account  of  C.  Ik  Conner,  and  that  "the 
said  Kern  Valley  Bank,  a  corporation,  re- 
ceived the  sum  of  money  for  the  account  of 
C.  L.  Conner  and  now  has  the  said  sum  of 
money  in  its  possession  and  under  its  con- 
trol for  the  account  of  O.  L.  Conner."  The 
same  statement  was  repeated  in  an  amended 
complaint  To  that  complaint  a  demurrer 
was  filed,  and  it  appears  that  the  action  was 
pending  without  any  other  proceedings  hav- 
ing been  had  therein  at  the  time  of  the  trial 
of  the  case  now  before  us. 

[2]  Defendant  Planz  in  his  answer  states 
that  the  certified  check  was  by  mistake  made 
out  to  bearer.  At  the  trial  he  was  asked  to 
state  why  the  word  "bearer"  was  left  on  the 
check,  or  whether  he  Intended  that  it  should 
be  left  4H1  the  check  at  the  time  when  he 
made  it.  The  court  sustained  an  objection 
that  the  question  was  irrelevant,  incompe- 
tent, and  imihaterial  and  an  attempt  to  vary 
the  terms  of  the  written  instrument  by  parol 
In  the  absence  of  any  appropriate  pleadings 
for  reforming  the  instrument  It  is  now  urg- 
ed on  this  appeal  that  this  ruling  was  er- 
roneoos,  'l)ecause  it  prevented  appellant  from 
showing  that  he  was  paying  the  money  to 
the  Kern  Valley  Bank  and  to  no  other  per- 
son, and  from  showing  that  he  had  Intended 
to  strike  out  by  drawing  a  Une  through  the 
word  "bearer."  We  think  that  the  ruling 
was  correct  Under  the  contract  the  Kern 
Valley  Bank  was  agent  of  Conner  for  the 
purpose  of  receiving  payment  of  the  sum  spec- 
ified in  the  check.  It  Is  not  claimed  that 
the  bank  was  aware  of  any  mistake  in  the 
check  or  Informed  that  it  did  not  fully  ex- 
press the  intention  of  the  maker.  Whether 
made  payable  to  the  order  of  the  Kern  Val- 
ley Bank  or  made  payable  to  that  bank  or 
bearer,  it  was  equally  capable  of  being  re- 
ceived and  used  for  the  purposes  of  the  trans- 
action. 

The  specifications  of  insufficiency  -  of  the 
evidence,  although  not  in  the  usual  form  and 
in  some  instances  perhaps  not  legally  suffi- 
cient, wUl  be  considered  as  sufficient  to  raise 
the  only  other  Imiwrtant  qaestion  In  the 
case,  which  Is  whether  the  evidence  Justified 
the  court  in  finding  that  Conner  was  the 
owner  of  the  check,  and  that  it  is  now  the 
property  of  the  defendant  Sarah  L.  Conner 
as  executrix,  etc.  On  this  phase  of  the  case, 
it  seems  to  us  that  appellant  is  relying  upon 
propositions  which  are  not  applicable  to  the 


case  as  made  by  the  record.  He  refers  us  to 
authorities  holding  that  refusal  to  perform 
a  contract  constitutes  a  rescission.  Assum- 
ing that  in  some  Instances  this  principle  would 
be  applicable,  we  have  here  a  case  In  which 
the  purchaser,  even  though  he  had  a  right  to 
claim  a  rescission,  elected  to  continue  his  de- 
mand for  performance  of  the  contract  and 
bring  an  action  for  that  purpose.  Therefore 
appellant  is  unable  to  recall  the  paym«it 
made  by  him,  even  If,  as  he  contends,  under 
the  terms  of  the  contract  the  obligation  of 
the  seller  to  deliver  the  goods  and  of  the 
buyer  to  pay  the  price  were  concurrent  con- 
ditions. The  shares  of  stock  were  identified 
the  price  agreed  upon  was  paid,  and  thereby 
Planz  became  the  real  owner  of  the  shares. 
He  was  In  a  position  which  entitled  him  to 
compel  the  delivery  to  him  of  a  certificate  of 
stock.  Certificates  of  corporation  stock,  it 
should  be  remembered,  are  not  the  shares, 
but  are  merely  evidence  of  title. 

[S,  4]  Exception  Is  taken  to  the  court's  rul- 
ing in  allowing  the  cashier  of  the  Kern  Val- 
ley Bank  to  testify  that  on  the  same  day 
when  the  certified  check  was  received  at  that 
bank  be  delivered  it  to  C.  U  Conner.  If 
.this  evidence  was  immaterial,  the  only  rea- 
son would  be  that  payment  had  been  complet- 
ed when  the  dieck  came  into  the  hands  of 
the  bank  as  Conner's  agent  We  see  no  er- 
ror in  the  ruling,  and  at  all  events  it  would 
be  without  prejudice  to  any  right  of  appel- 
lant. 

The  Judgment  and  order  are  affirmed. 

We  c(mcur:    JAMES,  J.;  SHAW,  J. 


(29  Cal.  A.  131) 
ICF.TTH  T.  HAMMEL,  Sheriff.      (Civ.  157a) 
(District  Court  of  Appeal,  Second  District,  Cal- 
ifornia.   Dec.  7,  1915.) 

1.  Mandamus  ®=>154^-Sufficienct  of  Peti- 
tion—Fees  OF  County  Officeb. 

A  .taxpayer's  petition  against  the  sheriff  of 
a  county  for  a  writ  of  mandamus  to  compel  the 
sberiS's  payment  into  the  county  treasury  of 
all  fees  collected  by  him  as  sheriff  during  three 
or  four  months,  notwithstanding  its  insufficien- 
cy as  to  mileage,  etc.,  claimed  bv  the  sheriff  un- 
der the  county  charter  and  PoL  Code,  i  4290, 
yet  in  view  of  other  fees  wliich  the  sheriJE  must 
collect  and  pay  into  the  county  treasury  under 
sections  4300b  and  4300c  and  its  allegation 
that  the  sheriff  had  collected  and  appropriated 
to  ins  own  use  $3,000  in  fees  belonging  to  the 
county,  was  good  as  against  a  general  demurrer. 
[Ed.  Note.— For  other  cases,  see  Manrlamus, 
Cent  Dig.  {g  296-316;   Dec.  IMg.  «8=»154.] 

2.  Shebifts  and  Constables  €=»71  —  Ac- 
tion AoAiNBT— Pabty  Plaihtipb^Taxpat- 
EB— Statute. 

Code  Civ.  Proc.  |  526a,  permits  a  taxpay- 
er's action  against  public  officers  to  restrain  cer- 
tain described  illegal  expenditures  of  county 
funds,  not  to  affect  any  right  of  action  in  favor 
of  a  county  or  any  public  officer;  PoL  Code,  f 
4041,  subd.  16,  gives  ooards  of  supervisors  juris- 
diction to  direct  the  prosecution  of  all  suits  in 
which  the  county  is  a  party ;  Los  Angeles  Coun- 
ty Charter  (St  1913,  p.  1490),  {  21,  declares 
that  the  county  council   shall   have   exclusive 
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charge  of  all  dvll  acdons  in  which  the  county 
or  its  oflScers  are  concerned  as  parties,  and  sec- 
tion 10  gives  the  board  of  sapervisors  the  juris- 
diction granted  by  the  laws  of  the  state.  Held, 
that  any  right  of  action  against  the  sheriff  to 
compel  him  to  pay  into  the  county  treasury  fees 
collated  b^  him  during '  a  certain  time  was  a 
right  of  action  in  the  county  to  be  prosecuted  by 
it  as  a  partj^  plaintiff,  and  that  a  taxpayer  could 
not  maintain  an  action  or  proceeding  without 
showing  that  the  county  officers  controlling  mat- 
ters of  county  litigation  had  refused  to  com- 
mence or  prosecute  such  action. 

[Ed.  Note. — For  other  cases,  see  Sheriffs  and 
Constables,  Cent  Dig.  {  98;   Dec.  Dig.  <8=»71.] 

Appeal  from  Superior  Court,  Lob  Angeles 
County;   Frank  G.  Finlayson,  Judge. 

Mandamus  by  D.  R  Keith  against  W.  A. 
Hammel,  SherUX  of  Los  Angeles  County. 
Judgment  for  defendant,  and  petitioner  ap- 
peals.   Alfirmed. 

WUliam  H.  Fuller,  of  Los  Angeles,  for 
appellant.  Leon  F.  Moss,  of  Los  Angeles,  for 
respondent 

COKRBT,  P.  3.  Mandamna  The  petition- 
er, a  resident  property  owner  and  taxpayer 
In  the  county  of  Los  Angeles,  filed  bla  peti- 
tion In  the  superior  court  against  the  sheriff 
of  Los  Angeles  county  for  a  writ  of  manda- 
mus to  compel  the  respondent  to  pay  Into  the 
county  treasury  ail  fees  collected  by  him  as 
sudi  sheriff  between  the  2d  day  of  June, 
1913,  and  the  Slst  day  of  October,  1913,  for 
the  performance  of  ofSdal  duties  pertaining 
to  that  office.  A  demurrer  to  the  petition  for 
want  of  facts  sufficient  to  constitute  any 
ground  for  the  relief  demanded  was  sustain- 
ed, and  Judgment  was  entered  In  favor  of 
respondent  From  that  judgment  the  peti- 
tioner appeals. 

Two  prlncli>al  objections  among  those  re- 
lied upon  by  the  respondent  will  be  consid- 
ered. These  are:  First,  upon  the  merits, 
that  the  facts  alleged  do  not  show  that  the 
sheriff  has  received  and  retained  any  fees 
which  he  Is  under  obligation  to  pay  over  to 
the  county.  Second,  respondent  claims  that 
petitioner  has  not  stated  facts  sufficient  to 
establish  his  right  to.  maintain  the  action, 
even  though  the  demanded  right  exists  in 
favor  of  the  county. 

[1]  The  petition  Is  so  framed  as  to  Indi- 
cate that  the  pleader  was  intending  to  en- 
force the  payment  to  the  county  of  mileage 
and  other  compensation  claimed  by  the  sher- 
iff under  the  charter  of  Los  Angeles  county 
and  section  4290  of  the  Political  Code.  The 
claim  of  the  sheriff  that  he  was  entitled  to 
retain  such  moneys  for  his  own  use  was  de- 
termined in  his  ittivor  on  appeal  to  this  court 
In  Los  Angeles  County  v.  Hammel,  26  CaL 
App.  580,  147  Pac.  983.  Appellant  now  con- 
cedes the  points  which  were  involved  in  that 
appeal,  but  he  contends  that  since  there  are 
other  fees  provided  by  law  which  the  sheriff 
of  Los  Angeles  county  must  collect  and  pay 
Into  the  county  treasury  (PoL  Code,  {$  4300b, 
4300c),   the  petition  herein  la  nevertheless 


broad  enough  to  include  those  fees.  Treat- 
ing many  of  his  allegations  as  snrpln^ga 
irrelevant  to  his  real  case,  he  now  says  that 
the  case  Includes  and  was  intended  to  Include 
all  moneys  collected  by  the  sheriff  In  Us 
official  capacity.  The  petition  states  that  the 
respondent  as  sheriff,  between  the  dates  spec- 
ified, "collected  and  received  and  appropriated 
to  his  own  use,  the  sum  of  $3,000  as  fees 
belonging  to  Los  Angeles  county  for  the  per- 
formance of  his  services  as  sheriff  of  Los 
Angeles  county  during  said  time."  This  ap- 
pears to  be  sufficient,  and  the  allegation  Is 
good  as  against  a  general  demurrer. 

[2]  The  law  concerning  the  right  of  a  tax- 
payer to  maintain  actions  and  proceedings  to 
enforce  public  rights  and  protect  public  In- 
terests, has  been  a  subject  of  discussion  In 
many  decisions,  but  Is  also  to  some  extent 
affected  by  statutory  declaration.  Section 
526a,  Code  of  Civil  Procedure,  provides  for 
the  maintenance  of  a  taxpayer's  action 
against  public  officers  to  obtain  a  judgment 
restraining  and  preventing  certain  described 
Illegal  expenditures,  etc.,  of  county  or  munici- 
pal funds.    It  also  says: 

"This  section  does  not  affect  any  right  of  ac- 
tion in  favor  of  a  county,  city,  town,  or  city  and 
county,  or  any  public  officer. 

The  charter  of  Los  Angeles  county.  In  sec- 
tion 21  thereof  (Stats.  1913,  p.  1490),  declares 
that: 

"The  county  (ynnsel  •  •  •  shall  have  ex- 
clusive charge  and  control  'of  all  civil  actions 
and  proceedings  in  which  the  county,  or  amy  of- 
ficer thereof,  &  concerned  or  is  a  party." 

Section  10  of  the  charter  states  that  tbe 
board  of  supervisors  shall  have  all  the  Juris- 
diction and  power  "which  are  now  or  whlcdi 
may  hereafter  be  granted  by  the  Constitution 
and  laws  of  the  state  of  CaUfomla,  or  by 
this  charter."  Under  section  4041  of  tbe  Po- 
litical Code,  subdivision  16,  boards  of  super- 
visors are  given  jurisdiction  and  power  to 
direct  and  control  the  prosecution  and  de- 
fense of  all  suits  to  which  the  county  Is  a 
party.  The  general  effect  of  these  provisions 
of  charter  and  statute  seems  to  be,  not  only 
that  the  conduct  of  actions  in  which  tbe 
county  is  a  party  is  committed  to  the  ctiarge 
and  control  of  public  officers,  but  it  further 
appears  to  be  the  intention  (In  harmony  with 
long-established  principles)  that  the  county 
shall  be  a  party  to  actions  and  proceedings 
wherein  the  county  "is  concerned."  From 
the  many  decisions  of  the  courts  of  this  and 
other  states  dealing  with  this  subject,  we  de- 
rive the  principle  that  in  the  conduct  of  tbe 
ordinary  business  of  a  county  or  city,  where 
the  care  and  protection  of  the  rights  of  tbe 
corporation  have  been  committed  to  public 
officers,  the  primary  right  goes  with  the  duty 
belonging  to  those  officers  to  control  the  ordi- 
nary business  of  the  corporation  without  tbe 
interference  of  private  citizens,  even  thoogb 
they  be  taxipayers.  The  exceptions  which 
have  been  permitted  usually  arise  In  those 
situations  where  an  officer  Is  threatening  to 
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act  in  excess  of  his  authority,  or  refuses  to 
perform  an  official  duty,  and  there  is  tao 
other  officer  or  official  body  empowered  to 
act  on  behalf  of  the  public  or  of  the  cor- 
poration, to  enforce  their  rights  in  the  mat- 
ter, or  where  it  appears  that  the  officers  em- 
powered to  act  refuse  to  perform  their  duty 
lu  that  respect  Instances  which  Illustrate 
the  subject  may  be  t^iven,  such  as  Hyatt  r. 
Allen,  54  CaL  353,  mandamus  by  a  taxpayer 
within  an  assessment  district  to  compel  coun- 
ty assessor  to  assess  property  subject  to  as- 
sessment ;  Eby  v.  School  Trustees,  87  Cal.  166, 
25  Pac.  240,  mandamus  to  compel  board  of 
school  trustees  to  comply  with  Instructions 
of  electors  as  to  location  of  schoolhouse  site ; 
Frederick  t.  City  of  San  Luis  Obispo,  118 
Cal.  391,  50  Pac.  661,  mandamus  to  require 
board  of  trustees  to  call  an  election  on  ques- 
tion of  dlslncorporation  of  the  city.  All  of 
these  cases  had  to  do  with  extraordinary  situa- 
tions, and  not  with  the  conduct  of  the  ordi- 
nary business  of-  the  corporation.  In  Max- 
well T.  Board  of  Supervisors,  63  Cal.  3S9, 
petitioner  was  permitted  to  maintain  a  pro- 
ceeding for  writ  of  review  to  the  board  of 
supervisors  to  review  its  action  in  entering 
into  a  contract  for  printing.  This  related 
to  a  matter  within  the  ordinary  scope  of  the 
business  of  the  corporation,  but  the  recal- 
citrant body  was  the  controlling  board  of  of- 
ficers of  the  county,  and  the  taxpayer's  right 
In  such  ft  case  Is  one  arising  out  of  the 
necessity  of  the  situation  and  Is  recognized 
for  that  reason.  The  principle  which  should 
control  is  very  fully  stated  in  Dunn  v.  Long 
Beach  Land  &  Water  Co.,  114  Cal.  605,  46 
Pac.  607,  wherein  a  resident  of  and  property 
owher  and  taxpayer  in  .the  dty  of  Long 
Beach  sought  to  have  canceled  a  certain  Judg- 
ment affecting  the  title  to  a  street  and  to 
quiet  the  title  of  the  city  to  the  street  It 
was  held,  not  only  that  the  complaint  did  not 
state  facts  sufficient  to  constitute  a  cause 
of  action,  but  also  that  the  facts  were  not 
sufficient  to  Justify  the  plalntUf  in  bringing 
the  action.    The  court  said: 

"The  rule  Is  that  the  municipality,  through  its 
goveming  body^  has  control  of  the  property  and 
general  supervision  over  the  ordinary  business 
of  the  corporation;  and  there  would  be  utter 
confusion  in  such  matters  if  every  citizen  aud 
taxpayer  had  the  general  right  to  control  the 
judgment  of  such  bodv  or  usurp  the  office. 
Where  the  thing  in  question  is  within  the  discre- 
tion <^  such  body  to  do  or  not  to  do,  the  general 
rule  is  that  then  neither  by  mandamus,  quo  war- 
ranto, or  other  pudidal  proceeding,  can  either 
the  state  or  a  private  citizen  question  the  action 
or  nonaction  of  such  body ;  nor  in  such  coses 
can  a  private  citizen  rightfully  undertake  to  do 
that  which  be  thinks  such  body  ought  to  do.  It 
is  only  where  performance  of  the  Uiing  request- 
ed is  enjoined  as  a  duty  upon  said  goveming 
body  that  such  performance  can  be  compelled, 
or  that  a  private  citizen  can  step  into  the  place 
of  such  body  and  himself  perform  it  If,  there- 
fore, in  the  case  at  bar  it  was  not  a  duty  enjoin- 
ed upon  the  board  of  trustees  of  the  city  of  Long 
Beach  to  bring  an  action  similar  to  this  pres- 
ent action  brought  by  appellant,  then  we  need 
not  discuss  the  general  subject  of  the  right  of 


private  citizens  to  maintain  actions  concerning 
municipal  affairs— which  right  is  founded  to  a 
^reat  extent  upon  necessity,  and  the  want  of 
any  other  proper  party  plaintiff.  And  the  prop- 
osition that  ft  was  a  duty  enjoined  upon  said 
ii-ustees  to  bring  such  an  action  cannot  De  maiur 
tained." 

Thai,  after  farther  discussion  and  deci- 
sion that  there  was  no  cause  of  action  stated, 
the  opinion  closes  as  follows: 

"It  cannot  be  rightfully  said,  •  •  •  that 
the  trustees  now  in  office  are  not  exercising  a 
wise  discretion  by  refusing,  at  the  present  time, 
to  commence  unnecessary  and  hazardous  litiga- 
tion." 

In  the  case  at  bar  we  are  not  called  upon 
to  consider  whether  the  officers  of  Los  An- 
geles county  are  exercising  a  wise  discretion 
by  refusing  to  commence  an  action  against 
the  sheriff  to  recover  fees  unlawfully  retain- 
ed by  him,  since  there  is  no  intimation  that 
they  have  refused  or  'neglected  anything  in 
that  respect  The  case  to  which  we  have 
referred  (County  of  Los  Angeles  v.  Hammel) 
shows  that  the  officers  of  the  county  were 
diligent  in  seeUng  to  recover  from  this  same 
sheriff  another  class  of  fnnds  to  which  they 
claimed  that  the  county  was  legally  entitled. 
If  there  is  any  further  right  of  action  against 
the  sheriff,  it  is  a  right  of  action  of  the  coun- 
ty which  should  be  prosecuted  by  the  county 
as  a  party  plaintiff.  In  order  to  justify  the 
petitioner  in  maintaining  an  action  or  pro- 
ceeding, we  think  that  it  would  be  necessary 
for  him  to  show  that  the  officers  who  control 
those  matters  of  litigation  In  which  the  coun- 
ty of  Los  Angeles  is  concerned  have  refused 
to  commence  or  prosecute  proceedings  for  the 
protection  of  the  county's  Interests  in  this 
matter.  In  Burr  v.  Board  of  Supervisors  of 
Sacramento  County,  96  Cal.  210,  31  Pac.  88, 
it  was  held  that  where  by  statute  It  is  made 
the  duty  of  the  district  attorney  to  institute 
suit  in  the  name  of  the  county  for  the  recovery 
of  money  paid  out  without  authority  of  law, 
the'  statute  affords  a  plain,  speedy,  and  ade- 
quate remedy  available  to  taxpayers  by  com- 
plaint to  the  district  attorney,  and  that  "to 
say  the  least,"  the  interest  of  a  taxpayer 
does  not  entitle  him  to  bring  suit  in  his  own 
name  until  the  district  attorney  has  refused 
to  perform  the  duty  so  enjoined  on  Mm. 

The  judgment  is  affirmed. 

We  concur:  JAMES,  J.;  SHAW,  J. 


(29  Cal.  A.  120 
NOLTB  v.  NOI/TE.     (Qv.  1539.) 

(District  Court  of  Appeal,  Second  District  Oal- 
ifomia.    Dec.  7,  lOlS.) 

1.  Afpkai.  and   Ebbob   es>718— Consideba- 
TiON  or  Affidavit — Statute. 

Under  Code  Civ.  Proc.  §  951,  providing 
that  on  appeal  from  an  order  the  appellant  most 
furnish  the  court  with  a  copy  of  the  notice 
of  appeal  and  of  the  papers  used  on  the  hearing 
below,  where  an  affidavit  came  into  the  tran- 
script under  certificate  describing  it  as  part 
of  the  judgment  roll,  which  it  was  not,  nor  a  pa- 
per  used    in   connection   with   the   order   from 
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which  the  appeal  was  taken,  the  court  could  not 
take  cognizance  of  its  contents. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  fg  2379,  2463,  2645,  2956, 
2957;   Dec.  Dig.  «e=»713.] 

2.  Appbai,  and   Error  €=9935  —  PREBT7ia>- 
TiONs  Favoeino  ConsT  Below. 

On  appeal  from  an  order  vacating  a  final 
decree  from  which  no  appeal  was  taken,  it  will 
be  assumed  that  the  trial  court  had  before  it 
facts  sufScient  to  authorize  the  vacating  order  to 
the  full  extent  that  the  order  could  legally  be 
made  under  any  circumstances. 

[E!d.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §g  3783-3786 ;   Dec.  Dig.  «=» 

3.  JUDOUENT    «=>273  —  Entbt    Nono    Pro 
Tdnc. 

Where  a  judgtaent  has  been  rendered,  and 
its  entry  omitted^  it  may  be  subsequently  enter- 
ed, and,  if  justice  requires,  may  be  made  to 
take  eSect  nunc  pro  tunc  as  of  the  date  when 
it  was  actually  made. 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Cent  Dig.  {{  525-541 ;   Dec  Dig.  <S=»273.] 

4.  Divorce  <s=»170— Entry  of  Final  Decree 
— Statutes. 

Civ.  Code,  {  131,  provides  that  in  divorce 
actions,  if  the  court  determines  that  divorce 
should  be  granted,  an  interlocutory  judgment 
must  be  entered  declaring  that  the  party  for 
whom  the  court  decides  is  entitled  to  divorce, 
and  from  such  interlocutory  judgment  an  appeal 
may  be  taken  within  six  months  after  its  entry 
as  if  it  were  final.  Section  132  provides  that, 
when  one  year  has  expired  after  the  entry,  the 
court  may  enter  final  judgment,  but  that,  if  any 
appeal  is  taken  from  the  interlocutory  judgment, 
or  motion  for  new  trial  made,  final  judgment 
shall  not  be  entered  until  such  motion  or  appeal 
has  been  disposed  of,  and  not  then  if  the  motion 
has  been  granted  or  judgment  reversed.  Held 
that,  where  a  divorce  case  was  submitted  for 
decision  June  28,  1909,  and  an  interlocutory 
decree  signed  a  year  later,  with  an  order  "that 
the  foregoing  decree  .be  entered  nimc  pro  tunc 
as  of  June  28,  1909,"  which  was  done  July  5, 
1910,  a  final  decree  signed  July  1,  1910,  and 
entered  July  6th,  purporting  to  be  based  upon 
the  interlocutory  decree,  was  properly  vacated, 
as  entered  within  a  week  after  actual  entry  of 
the  interlocutory  decree,  while  the  statute  pro- 
hibits entry  until  expiration  of  a  year. 

[Ed.  Note. — For  other  cases,  see  Divorce, 
Cent  Dig.  S{  552,  553 ;  Dec.  Dig.  <S=»170.] 

Appeal  from  Superior  Court,  Los  Angeles 
County ;   Charles  Monroe,  Judge. 

Action  by  A.  Nolte  against  Barbara  Nolte. 
From  an  order  vacating  a  final  decree  for 
plalntllT,  be  appeals.    Order  affirmed. 

H.  H.  Appel  and  B.  J.  Dennison,  both  of 
Los  Angeles,  for  appellant  Charles  W. 
Hoag,  of  Los  Angeles,  for  respondent 

CONRE>Y,  P.  J.  Appeal  by  the  plaintiff  from 
an  order  vacating  a  final  decree  of  divorce. 
On  the  28tli  day  of  June,  1909,  the  case  was 
tried  and  submitted  to  the  court  for  decision. 
On  June  28, 1910,  an  interlocutory  decree  was 
signed,  together  with  an  order  "that  the  fore- 
going decree  be  entered  nunc  pro  tunc  as  of 
June  28,  1909."  This  decree  was  entered 
July  5,  1910,  as  of  June  28,  1909.  On  July  1, 
1910,  a  final  decree  of  divorce,  purporting  to 
(«  based  upon  such  interlocutory  decree  en- 
tered nunc  pro  tunc  as  aforesaid,  was  signed 


by  the  Judge.  This  decree  was  entered  JoQr 
6,  1910.  On  the  12th  day  of  November.  1912, 
the  court,  upon  Its  own  motion,  entered  an 
order  setting  aside  and  vacating  said  final 
decree  "liecause  it  was  entered  within  a  week 
after  the.  actual  entry  of  Interlocutory  decree 
of  divorce."  It  Is  from  this  last-mentioned 
order  that  the  appeal  is  taken. 

(1, 2]  We  find  In  the  transcript  an  afBdavit 
made  by  the  plaintiff's  attorney  and  sworn 
to  on  July  1, 1910,  which  the  appellant  claims 
contains  a  statement  of  the  facts  which  led 
the  court  to  make  its  order  for  none  pro  tunc 
entry  of  the  interlocutory  decree.  This  affi- 
davit comes  into  the  transcript  under  a  cer- 
tificate de^riblng  It  as  part  of  the  Judgment 
roll.  As  it  is  not  part  of  the  Judgment  roll, 
and  docs  not  appear  to  have  been  one  of  the 
papers  used  in  connection  with  the  order 
from  which  the  appeal  is  taken,  we  find  no 
legal  ground  for  taking  cognizance  of  the 
contents  of  such  affidavit  Code  Civ.  Proc 
§  951.  But  this  defect  Is  Immaterial.  Bln<^ 
facts  sufficient  to  satisfy  the  court  may  bare 
existed  and  may  have  been  shown  to  the 
court;  and,  since  no  appeal  appears  to  have 
been  taken  from  tbe  Judgment,  it  will  be  as- 
sumed that  tbe  court  bad  before  it  facts  suffi- 
cient to  authorize  such  order  to  tbe  full  ex- 
tent that  the  order  could  legally  be  made  un- 
der any  circumstances.  Therefore  if,  as 
counsel  claims,  an  Interlocutory  4eci«e  in 
like  form  as  the  one  that  was  entered  In  1910 
had  been  signed  on  June  28,  1909,  by  the 
judge  who  tried  tbe  case,  and  had  been  deliv- 
ered to  the  clerk  for  filing,  and  if  without 
filing  or  entry  of  such  decree  the  same  was 
lost  by  the  clerk,  these  would  be  drcnmstanc- 
es  strongly  appealing  to  the  court  in  the  exer- 
cise of  its  Judgment  favorably  to  the  request 
of  the  plaintiff  that  the  decree  be  entered  as 
of  tbe  date  of  trial. 

[3]  It  is  well  established  that,  where  a 
judgment  has  been  rendered  and  its  entry 
omitted.  It  may  be  subsequently  entered,  and, 
if  Justice  requires,  may  be  made  to  take  effect 
nunc  pro  tunc  as  of  the  date  when  it  was 
actually  made.  In  re  Skerrett,  SO  CaL  62, 
22  Pac.  85 ;  Fox  v.  Hale,  108  Cal.  480,  41  Pac. 
328 ;  Marshall  v.  Taylor,  97  CaL  426,  32  Pac 
615 ;  and  many  other  cases. 

[4]  The  order  setting  aside  the  final  decree 
is  not  necessarily  based  upon  lack  of  author- 
ity of  the  court  to  enter  its  Interlocutory  de- 
cree nunc  pro  tunc  as  of  the  date  when  it  was 
rendered,  but  Is  based  upon  the  ground  that 
the  court  has  no  power  to  enter  a  final  decree 
until  the  expiration  of  one  year  after  the  ac- 
tual entry  of  the  interlocutory  decree. 

"When  one  year  has  expired  after  the  entry 
of  such  interlocutory  judgment,  the  court  on  mo- 
tion of  either  party,  or  upon  its  own  motion, 
may  enter  the  final  judgment  granting  the  di- 
vorce, *  •  •  but  if  any  appeal  is  taken  from 
the  interlocutory  judgment  or  motion  for  a  new 
trial  made,  final  judgment  shall  not  be  entered 
until  such  motion  or  appeal  has  been  finally  dis- 
posed of,  nor  then,  if  tbe  motion  has  been  grant- 
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ed  or  jadgment  reversed.    •    •    •••    Ciy.  C!ode, 
i  132. 

During  the  period  of  time  covered  by  tlie 
proceedings  under  review  bereln  It  was  pro- 
vided In  section  131  of  the  Civil  Code  that 
from  an  Interlocutory  Judgment  In  a  divorce 
action  "an  appeal  may  be  taken  ^ithln  six 
months  after  its  entry,  In  the  same  manner 
and  with  like  effect  as  U  the  Judgment  were 
final."  In  Spencer  y.  Troutt,  133  CaL  605,  65 
Paa  1083,  It  was  held  that  the  time  allowed 
for  an  appeal  commences  to  run  from  the 
time  of  the  actual  entry  of  the  Judgment 
The  court  said: 

"It  hardly  requires  argument  or  authority  to 
estabUsh  the  proposition  that  a  court  cannot  by 
antedating  an  onler,  or  the  entry  of  it,  cut  off 
the  right  of  a  party  to  move  for  a  new  trial,  to 
move  to  set  the  judgment  aside,  or  to  appeaL 
These  rights,  given  by  the  Code  of  Civil  Proce- 
dure, cannot  be  lost  to  a  party  by  such  action, 
whether  the  effect  was  designed  or  not  The 
test  as  to  whether  the  period  in  which  the  par- 
ty must  act  in  order  to  get  relief  from  an  order 
or  judgment  against  him  must  be  whether  he 
could  have  obtained  the  desired  relief  (on  a 
proper  showing)  before  the  nunc  pro  tunc  order 
was  made." 

In  Baum  V.  Roper,.  1  Cal.  App.  435,  82  Paa 
390,  it  was  said  that,  while  it  is  true  that  an 
appeal  will  not  lie  from  a  Judgment  until  It 
has  been  entered,  the  Judgment  in  ather  re- 
spects gets  its  force  and  vitality  from  Its  ren- 
dition, and  not  from  its  entry ;  that  the 
rendition  of  the  Judgment  Is  the  Judicial  act 
of  the  court  and  its  entry  Is  the  ministerial 
act  of  the  clerk.  So  it  was  held  In  Los  An- 
geles County  Bank  v.  Raynor,  61  Cal.  145, 
that  It  was  not  necessary  that  the  Judgment 
should  have  been  entered  when  the  execution 
was  issued. 

"The  enforcement  of  a  judgment  does  not  de- 
pend upon  its  entry  or  docketing.  These  are 
merely  ministerial  acts,  the  first  of  which  is  re- 
quired to  be  done  for  putting  in  motion  the 
right  of  appeal  from  the  judgment  itself,  and 
of  hmiting  the  time  within  which  the  right  may 
be  exercised  (Code  Civ.  Proc.  §  681),  or  in 
which  the  judgment  may  be  enforced  (Code  Civ. 
Proc.  §  685  ij,  and  the  other  for  the  purpose  of 
creating  a  lien  by  the  judgment  upon  the  real 
property  of  the  debtor  (Code  Civ.  Proc  !  671)." 

The  effect  of  these  decisions  Is  that,  while 
the  power  of  a  court  over  Its  records,  In  or- 
der to  make  them  speak  the  truth.  Is  fully 
recognized,  and  for  that  purpose  errors  or 
omissions  in  the  entry  of  Judgments  may  in 
some  Instances  be  corrected  by  entering  them 
as  of  the  date  when  rendered,  the  full  effect 
of  the  nunc  pro  tunc  order  Is  limited  so  as  to 
prevent  results  not  contemplated  by  the  law. 
There  seems  to  be  no  reason  why  such  limi- 
tation should  not  apply  to  the  established 
time  when  the  right  to  a  final  Judgment  of 
divorce  will  accrue.  In  the  same  manner  that 
It  applies  to  the  time  when  an  appeal  may  be 
taken,  or  to  any  other  of  the  instances  above 
noted.  We  do  not  doubt  that  these  were  the 
considerations  which  led  the  Supreme  Court 
to  bold,  In  Grannls  v.  Superior  Court,  146  Cal 
243,  79  Pac.  891, 106  Am.  SL  Rep.  23,  that: 


The  provisions  of  sections  131  and  132  of  the 
Civil  Code,  "interpreted  in  the,  Ught  of  the  pre- 
vious legislation  and  decisions  and  the  purpose 
to  be  accomplished  by  the  law,  are  clearly  to 
be  understood  as  a  limitation  on  the  power  of 
the  court  in  the  matter,  and  as  intended  to  for- 
bid the  entry  of  a  final  judgment  until  after  the 
prescribed  period.  The  law  can  only  be  made 
effectual  for  the  accomplishment  of  its  object  by 
holding  that  any  final  judgment  purporting  to 
grant  the  divorce  is  absolutely  void  if  thus  pre- 
maturely entered." 

While  in  that  case  the  court  was  not  con- 
sidering the  power  to  make  a  nunc  pro  tunc 
entry  of  a  decree,  or  the  limitations  on  the 
effect  of  such  entry,  we  are  satisfied  that  the 
interpretation  there  placed  uiwn  the  Code 
provisions  necessarily  leads  to  the  conclusion 
that  a  final  decree  of  divorce  cauld  not  be 
entered  until  one  year' after  the  actual  entry 
of  the  Interlocutory  decree.  The  language  of 
section  131  contemplates  that  a  final  decree 
shall  not  be  entered  until  after  expiration  of 
the  time  In  which  an  appeal  may  be  taken 
from  the  Interlocutory  decree,  nor  during  the 
pendency  of  such  appeal  If  taken.  As  we 
have  seen,  the  entry  of  the  Interlocutory  de- 
cree nunc  pro  tunc  as  of  an  earlier  date  does 
not  affect  the  time  prescribed  within  which 
an  appeal  may  be  taken.  The  result  Is  that 
in  this  case,  as  in  the  Grannls  case: 

"The  jud^ent  in  question  being  wholly  void 
as  a  final '  judgment  granting  an  immediate  di- 
vorce, it  was  within  the  power  of  the  superior 
court  at  any  time,  on  motion  of  either  party,  or 
of  its  own  motion,  to  declare  it  null  in  so  far  as 
it  purported  to  be  of  such  effect" 

That  we  have  correctly  understood  the  In- 
tended effect  of  the  Supreme  Court's  decision 
in  the  Grannls  Case,  further  appears  from  the 
fact  that  on  the  same  date.  In  Claudius  v. 
Melvin,  146  CaL  267,  79  Pac.  897,  the  same 
court  said: 

"We  think  the  defendant  is  correct  in  the.posi- 
tion  that  the  year  which  mijwt  elapse  before 
final  judgment  can  be  given  begins  to  run  from 
the  time  of  the  actual  entry  of  the  interlocutory 
judgment,  and  not  from  any  theoretical  nunc  pro 
tunc  date  of  entry." 

The  order  Is  aflirmed. 

We  concur:  JAMES,  J.;   SHAW,  J. 


(2>  Cal.  A.  169) 

PEOPLE  V.   DYE.     (Or.  3ia) 

(District  Court  of  Appeal,  Third  District  Cal- 
ifornia.    Dec.  14,  1915.     Rehearing  Denied 
by  Supreme  Court  Jan.  10,  18tl6.) 

1.   XStlBEZZLEICEKT  ®=>4  —  ttAXfXWt   ®=»15  — 

What  CoNffrjxuTKS. 

"Embezzlement"  occurs  when  the  possession 
of  property  has  been  acquired  lawfully  and  bona 
fide,  and  is  afterwards  fraudulently  appropriat- 
ed, the  gist  of  the  offense  b^ng  the  breach  of 
trust;  while,  if  a  bailee  acquires  property  with 
intent  to  steal  it  at  the  time  of  the  acquisition, 
he  is  guilty  of  "larceny." 

[Ed.  Note. — For  other  cases,  see  Embezzle- 
ment Cent  Dig.  i  1;  Dec.  Dig.  ®=94;  Larceny, 
Cent.  Dig.  §§39-42;    Dec.  Dig.  <S=»15. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Embezzlement;  Lar- 
ceny.] 
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2.  IjAbcent  «=>15— Possbssiok— What  Con- 
stitutes. 

Where  one  desiring  to  take  a  hot  bath  rim- 
ilar  to  a  Turkish  bath  hung  his  clothing  on  a 
nail  or  hook  in  the  room  where  he  undressed, 
and  the  proprietor  of  the  bath  did  not  at  that 
time  take  charge  of  the  dothing  or  the  money 
therein,  no  relation  of  bailor  and  bailee  was  cre- 
ated, so  the  proprietor's  subsequent  appropria- 
tion  of  the  money  constituted  larceny. 

[Ed.  Note.— For  other  cases,  see  Larceny, 
Cent  Dig.  U  39-12;  Dec.  Dig.  «=»15.] 

3.  Labceny  <S=»16— Possession— What  Con- 
stitutes. 

In  such  case  the  fact  that  the  bather  trust- 
ed the  proprietor  did  not  render  him  a  bailee, 
and  the  proprietor's  subsequent  appropriation 
of  the  property  was  larceny. 

[Ed.  Note.— For  other  cases,  see  Larceny, 
Cent  Dig.  H  3&-12;  Dec.  Dig.  <e=9l5.] 

4.  CBiiaNAi.  Law  «s>406—Evidencb— Admis- 
sions. 

A  statement  by  accused  in  the  district  at- 
torney's office  concerning  the  dbarge  that  he 
bad  robbed  one  who  took  a  bath  in  his  estab- 
lishment, consisting  of  a  denial  of  the  charge,  is 
admissible  without  showing  that  it  was  volun- 
tarily made. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  U  785,  894-817,  920-927;  Dec. 
Dig.  «=»406.] 

5.  Ckiuinai.   Law    9=3518— E2vidxnoib— Con - 
rsssioNS. 

Where  before  accused  made  any  statement 
he  was  informed  that  he  did  not  have  to  make 
any  statement,  any  statement  that  he  made 
concerning;  the  charge  is  admissible  In  evidence 
against  him,  notwithstanding  a  confession,  to  be 
admisBible,  most  not  have  been  extracted  by  any 
sort  of  threats  or  violence  nor  obtained  by 
promises. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {{  1157-1162;  Dec.  Dig.  «=> 
6ia] 

Appeal  from  Superior  Court,  Sacramento 
County ;  Malcolm  C.  Glenn,  Judge. 

O.  B.  Dye  was  convicted  of  grand  larceny, 
and  he  appeals.    Affirmed. 

Ralph  W.  Smith,  of  Sacramento,  for  appel- 
lant D.  S.  Webb,Atty.  Gen.,  and  J.  Chas. 
Jones,  Deputy  Atty.  Gen.,  for  the  People. 

CHIPMAN,  P.  J.  Defendant  was.  Jointly 
with  one  L.  S.  Pnrdy,  charged  with  the  crime 
of  grand  larceny,  and  upon  his  trial  was  con- 
victed, and  by  the  Judgment  of  the  court  sen- 
tenced to  six  years'  Imprisonment  in  the  state 
prison  at  Folsom.  Defendant  appealed  from 
the  Judgment  and  from  the  order  denying  his 
motion  for  a  neW  triaL    The  charge  was  that 

defendant,  on  the  day  of  January, 

1915,  did  "willfully,  unlawfully,  and  felonl 
ously  steal,  take,  and  carry  away  certain  per- 
sonal property,  to  wit,  one  $100  bill  of  cur- 
rency, one  $20  bill  of  currency,  and  three  $10 
bills  of  currency,  ♦  •  ♦  being  then  and 
there  of  the  personal  property  of  one  S.  Y. 
Halstead,  and  not  the  property  of  said  de- 
fendant, contrary,"  etc. 

It  is  earnestly  contended  that,  If  nny  crime 
was  committed,  it  was  embezzlement  and  not 
larceny;  that,  defendant's  motion  that  the 
court  instruct  the  Jury  at  the  close  of  plaln- 
tUTs   evidence   to   acquit   defendant   should 


have  been  granted  because  of  a  fatal  variance 
between  the  evidence  and  the  charge  in  the 
information.  To  pass  upon  the  merit  of  this 
contention  requires  an  examination  of  what 
occurred  after  Halstead  went  to  defendant's 
place  of  business. 

It  appeared  from  the  testimony  of  the  pros* 
ecuting  witness,  Halstead,  that  he  came  to 
Sacramento  from  San  Francisco  on  Sunday, 
January  3,  1015,  and  stopped  at  the  Western 
Hotel  on  his  way  to  Nevada  City,  where  he 
resided  and  pursued  the  profession  of  rninitig 
engineer: 

He  "was  suffering  from  a  severe  cold  and  a 
congestion  of  the  breast"  Monday  momins, 
January  4th,  he  met  a  stranger  at  tiie  hoCel  ctf 
whom  he  inquired  whether,  "he  knew  if  there 
was  a  system  of  Turkish  baths,  a  good  ^stem  of 
Turkish  baths,  in  the  city.  He  said,  'Xies.'  He 
says,  'I  know  of  something  that  is  better  than 
the  ordinary  Turkish  bath.'  He  then  spoke  of 
the  Hygenic  Institute  at  827^  K  street,  or 
527V^.  And  he  said,  'I  have  a  pamphlet  in  my 
pocket  describing  it,'  and  he  handed  it  to  me^ 
and  I  was  impressed  with  it  and  I  says,  'I 
believe  I  will  go  tiiem  now.'  He  says,  'It  Is 
very  near  here,  on  the  same  street'  and  I  im- 
mediately went  over;  I  went  to  this  places  call- 
ed at  the  office,  and  Dr.  I^e  was  in." 

This  was  In  the  foitenoon.  Halstead  de- 
scribed his  condition  and  was  examined  by 
defendant  "He  took  some  instruments  and 
sounded  me,  and  he  says,  'Your  chest  is  badly 
congested.' "  Halstead  told  him  he  was  anx- 
ious to  get  to  his  home  in  Nevada  City  and 
wanted  to  know  if  he  could  get  away  that 
night,  but  was  told  by  defendant:  "I  wouldn't 
dare  let  yod  out  before  to-morrow  nlgbt;  I 
can  get  you  away  to-morrow  night"  Hal- 
stead asked  what  it  would  cost  him  and  was 
told  that  the  fee  would  he  $10,  and  if  be 
would  put  it  up  he  would  give  him  the  treat- 
ment at  once.    Halstead  testified: 

"I  had  in  my  inside  vest  pocket  $140  in  bills- 
I  had  a  $5  gold'  piece  in  my  left  outside  vest 
pocket,  and  I  had  some  $5  or  $0  in  silver  in 
my  pants  pocket  One  bill  was  a  $100  bill. 
United  States  currency  bill,  and  two  $20  bills. 
I  pulled  out  one  $20  bill  and  handed  it  to  him. 
Ho  says:  *I  will  have  to  go  down  and  get  this 
changed.  I  will  be  right  up.'  A  few  minutes 
after  he  had  gone,  Mr.  Pnrdy  came  into  the 
room,  and  he  says:  'You  are  Mr.  Halstead?" 
I  sa^s,  'Yes.'  'Well,  Mr.  Halstead,  we  are  goin; 
to  give  you  a  treatment  in  the  bake  oven.'  I)r. 
Dye  had  spoken  about  what  the  process  was  be- 
fore. He  says,  'Just  come  in  this  room  and 
undress,'  and  I  did  so,  and,  while  undressing. 
Dr.  Dye  came  in.  I  took  off  everything,  and 
either  Dr.  Dye  or  Dr.  Purdy  took  my  dotbes 
and  hung  them  up.  Mr.  Jones:  Hung  them  up 
where?  A.  On  a  peg  or  a  nail  or  a  hook  in  the 
room  where  I  undressed.  Q.  They  were  both 
present  at  that  time?  A.  They  were  both  pres- 
ent at  that  time;  yes,  sir.  Q.  Now,  to  go  oack 
a  minute.  When  you  took  out  your  money  and 
gave  the  $20  bill  to  Dr.  Dy6,  from  where  did 
you  take  that  $20  bill?  A.  From  my  inside 
vest  pocket  Q.  Did  you  take  any  other  money 
out— any  other  bills — at  that  time?  A.  No.  Q. 
Do  you  know  of  your  own  knowledge  whether  he 
saw  the  other  bills  in  ypur  pocket  at  that  time? 
A.  Not  up  to  the  time  that  I  had  taken  off  my 
clothes.     I  don't  remember  whether  be  looked 


into  my  clothes  to  see  what  was  in  there.     I 

er- 
Q. 


told  him  what  I  had— that  I  had —    Q.  (inter- 
rupting).    Yon   told   Dr.   Dye?     A.  le 
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What  did  you  tell  him  yoo  bad?  A.  I  told  him 
that  I  had  $150-that  was  including  the  $20  that 
h«  had  taken  down  to  get  changed — and  he  says, 
That  will  be  all  right;'  he  says,  'It  is  here  in 
your  clothes:'  he  says,  'Everything  will  be  all 
right,  Mr.  Halstead/  Q.  Go  ahead.  A.  After 
I  took  the  bath,  or  while  lying  in  this  bath,  he 
brought  some  kind  of  liquid — I  don't  know  what 
it  ^waa— that    I    took    throogh    a    glass    tube. 

•  ♦  •  I  took  it  through  a  glass  tube  while 
lying  on  my  back.  And  aftet  I  got  ont  of  the 
bath  I  was  feeling  very  weak.  He  assisted  me 
into  a  back  room  of  his  office  and  put  mie  to 
bed.  He  went  out  of  the  room,  after  covering 
me  up,  and  came  in  with  gome  liquid  in  a  glass, 
and  I  am  not  sure  whether  it  was  a  tablet  or  a 
capsule  that  he  had,  and  he  said :  'Take  this.'  I 
asked  him — ^I  r^nember  asking  him — if  that  was 
an  opiate.  He  said:  'No.'  He  says:  'It  is  a 
purgative.'  He  says:  'I  want  to  bring  you 
around  just  as  quickly  as  I  can.'  Very  soon 
after  that  I  went  off  uto  a  sleep  or  a  stupor. 
I  don't  remember  just  when  I  awakened.  When 
I  did,  I  was  suffering  great  pain.  And  he 
brought  in  something  else  in  a  glass  and  told 
me  to  take  that.  Q.  When  yon  gave  him  the 
$20  bilL  did  he  give  you  any  change?  A.  No. 
Q.  What  did  he  say  about  changing  it,  if  any- 
uiing?  A.  He  never  referred  to  having  changed 
it  at  aU.  Q.  Well,  did  he  leave  the  room  to  go 
out  to  change  it— an;?thing  of  that  kind?  A. 
Yes;  when  I  gave  Um  the  $20  bill,  he  went 
out  of  the  room  immediately.  He  said :  'I  will 
CO  and  get  it  changed  and  be  ri^ht  back.'  Q. 
When  he  came  back,  was  anything  said  abou^ 
the  change?  A.  No.  Q.  When  you  took  your 
clothes  off,  they  were  hung  up  there  in  the 
closet?  A.  Tes,  sir;  not  in  a  closet;  in  the 
room  in  which  I  undressed.  Q.  Did  you  author- 
ize him,  Furdy,  or  anybody  else,  to  take -the 
money  out  of  your  clothes  and  take  care  of  it, 
or  anything  of  that  kind?  A.  No,  sir.  Q.  Did 
you  authorae  anylx>dy,  Pnrdy  or  Dye,  to  take 
charge  of  your  money  in  any  way?  A.  Not  at 
all.  Q.  Yon  just  tomi  yonr  clothes  off  with  the 
money  in  and  left  it  there?  A.  Yes,  sir.  Q. 
Now,  what  else  occurred  that  night?  A.  Well, 
I  don't  remember  how  often  he  came  into  the 
room,  or  how  often  he  gave  me  something  from 
a  glass.  Once  or  twice  I  know,  having  rapped 
or  called,  be  came  in  and  I  asked  Iiim  for  water 
— some  water;  I  was  very  thirsty;  and  I  think 
once  he  brought  me  in  some  water;  and  I  know 
that  the  second  or  third  time  he  gave  me  some 
sort  of  medicine  from  a  glass.  Once  it  was  a 
dark  color,  and  another  time  it  was  apparently 
of  a  clear  color.  Q.  Did  lie  give  you  any  liquor? 
A.  I  don't  remember  whether  he  gave  me  any 
liquor  that  night  or  not.  I  think  it  was  the  next 
day  that  I  was  suffering,  and  I  ai^ed  him  what 
that  was,  whether  it  was  brandy  or  whisky,  and 
he  says:  'It  is  a  stimulant'  I  believe,  as  I 
remember,  that  he  said  that  it  was  brandy  and 
peppermint.  Whether  there  was  anything  else 
m  it  or  not,  I  don't  know.  He  said:  'I  want 
you  to  take  what  I  give  you.'  He  says,  'I 
.■want  to  bring  you  around  as  quickly  as  I  can.' 
Q.  Well,  how  were  you  the  next  day?  A.  Well, 
the  next  night  I  was  feeling  worse  than  I  did  the 
night  before.  Q.  How  Iraig  were  you  kept 
there?  A.  From  Monday  morning  until  EViday, 
the  following  Friday  night,  before  I  got  out. 

*  •  •  Q.  Now,  when  yon  were  put  to  bed, 
what  clothes  did  yon  have?  A.  My  undershirt 
Q.  Were  you  given  your  clothes  afterwards? 
A.  Not  until  the  following  Wednesday  or  Thurs- 
day. I  had  a-tked  often  if  he  wouldn't  bring  my 
clothes  in.  Mr.  Smith :  Your  honor,  do  I  un- 
derstand that  you  ruled  that  all  this  testimony 
is  admissible  to  prove  larceny?  The  Court: 
I  jast  ruled  on  one  question  that  you  objected 
to.  Mr.  Smith :  I  object  to  this  character  of 
examination.  It  is  not  any  proof  of  larceny  in 
any  way;  it  is  irrelevant,  immaterial,  and  in- 
competent so  far  as  the  issue  in  this  case  is 
concerned.  I  ask  that  it  be  stricken  oat  and 
that  the  proeecution  be  instructed  not  to  proceed 


farther  along  this  line.  The  Conrt:  The  objec' 
tion  is  overruled.  Mr.  Jones:  The  acts  that  I 
expect  to  prove  will  show  larceny.  The  Court: 
I  have  overruled  the  objection.  Mr.  Jones:  Go 
ahead,  Mr.  Halstead.  State  what  you  said  to 
Mr.  Dye  about  your  clothes.  A.  I  asked  him  to 
bring  my  clothes  in,  that  I  had  occasion  to  get 
up  out  of  the  bed,  and  that  every  time  I  would 
do  so  I  took  a  chiU.  I  asked  him  the  first  night 
if  he  wouldn't  bring  my  clothes  into  the  room. 
I  don't  remember  whether  he  said  he  would  or 
not  but  he  did  not  do  so;  and  almost  every 
time  he  would  come  in  I  would  ask  him  to  bring 
in  my  clothes.  I  think  it  was  either  a  Wednes- 
day or  a  Thursday  that  he  just  brought  my 
pants  in — no  other  clothes.  I  asked  him  then 
for  the  rest  of  my  clothes,  and  he  said  that  I 
couldn't  dress  anyway,  and  he  didn't  want  me 
to  go  out  in  the  condition  that  I  was  in;  that 
I  must  not  leave  my  room.  It  was  on  a  Friday 
— rather  it  was  on  a  Thursday— that  I  began  t» 
get  suspicious  th^t  something  was  wrong,  .be- 
cause he  had  refused  to  bring  my  dotbes  in  to 
me,  and  I  told  him  on  a  Friday,  I  says:  Doc- 
tor, I  want  you  to  bring  my  clothes  in.  I  am 
going  to  dress.  There  is  no  use  of  my  staying 
here.  I  will  die  in  here.  I  am  going  to  get  out 
of  here.'  And  he  said  somethini;  like  this: 
'Now,  don't  get  excited;  don't  get  excited.'  He 
says:  'I  am  going  to  look  after  you;  yon  are 
all  right'  I  had  previously  asked  him  if  my 
money  was  all  right  He  says :  'Yes;  your 
money  and  your  clothes — everything  is  all  right 
Don't  feel  alarmed  about  anything.'  'Well,'  I 
says,  'I  want  you  to  bring  my  clothes  in  to 
me.'  He  says,  'I  will,'  and  he  went  out— he 
went  out  and  came  back  in  a  few  minutes,  and 
he  says:  'Purdy  has  gone  out  and  has  the  key 
of  the  room  in  which  your  clothes  are  located. 
I  will  have  to  wait  until  he  returns.  As  soon 
as  he  gets  back  I  will  bi-ing  your  clothes  in  to 
you.'  He  went  out  and  probably  a  half  an  hour 
or  longer  had  elapsed  when  I  got  up.  I  was 
feeling  very  bad  and  desperate.  I  put  on  my 
pants,  and  I  went  out  into  the  half  and  went 
toward  his  office  door.  I  took  hold  of  the  knob 
of  the  door;  I  believe  I  rapped  first;  then  I 
took  hold  of  the  knob  of  the  door,  and  it  open- 
ed. It  was  perhaps  after  7  o'clock,  because  the 
lights  I  know  in  the  streets  were  burning,  and 
the  light  was  shining  in  my  room,  and  the  second 
door  from  his  office  was  open.  That  is  where  I 
bad  undressed,  and  I  went  in  there,  and  I 
found  my  clothes  hanging  up,  and  my  shoes  and 
stockings  were  down  on  the  floor.  Q.  The  bame 
room  where  yon  went  to  undress?  A.  In  the 
same  room,  and  the  clothes  were  apparently  just 
where  he  had  hung  them  when  I  undressed.  I 
put  on  my  clothe»— dressed — and  was  Sitting  in 
his  office  chair  when  he  came  in  shortly  after- 
wards. Q.  Wait  a  minute.  Yon  put  on  your 
clothes  and  your  vest  State  as  to  whether  or 
no  yon  examined  them  to  see  whether  your 
money  was  there.  A.  I  did.  Q.  Was  your 
money  there?  A.  No.  Q.  Was  any  of  it  there? 
A.  Nothing  at  all.  Q.  The  last  time  you  saw 
the  currency  that  you  spoke  about  where  was 
it?  A.  In  my  inside  vest  pocket  Q.  Inside 
vest  pocket;  and  the  gold  was  where?  A.  The 
gold  was  in  my  outside  vest  pocket  Q.  And 
where  was  your  coin — silver?  A.  In  my  pants 
pocket  Q.  Now,  you  looked  through  all  tho.se 
pockets,  ud  yon?  A.  Tes,  sir.  Q.  And  none 
of  it  was  there?  A.  None  of  it  was  there.  Q. 
You  dressed  and  you  went  in  your  room?  A. 
No;  I  don't  remember  whether  I  went  into  my 
room.  I  sat  in  his  chair  in  the  office.  While 
sitting  there,  he  came  in  and  seemed  very  much 
surprised  to  see  me  there.  Q.  What  was  said? 
A.  'Well,'  he  says,  'here  you  are.'  I  says: 
'Yes;  and  I  have  found  my  clothes;  they  were 
not  locked  up;  tbey  were  right  where  they  were 
left  wiien  I  was  taken  out  of  the  room.'  I  says: 
'Doctor,  where  is  my  money?'  And  he  never 
answered.  I  asked  him  two  or  three  times;  lie 
stood  there.  I  says:  'Where  is  m^  money?' 
'Now,'   he   aays,   'never   mind    anything  about 
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that.'  He  says:  rDon't  get  excited.'  He  bad 
often  used  that  expression :  'Don't  g«t  excited.' 
He  says:  'Now  that  you  hare  got  your  clothes 
on,  perhaps  it  is  better  for  yoa  to  come  out  and 
get  some  fresh  air.'  'Well,'  I  says,  'I  want  my 
oioney.'  'Well,'  he  says,  'you  will  have  your 
money.'  He  says:  'Don't  feel  alarmed;  you 
will  nave  your  money.  Come  outside  and  get 
some  fresh  air,  and  perhaps  you  will  be  able  to 
eat  something.'  I  went  out  with  him,  and  we 
crossed  over  to  the  Thomas  Cafd  and  sat  down, 
and  he  says:  'Now,  order  anything  that  you 
want'  *  *  *  Q.  Well,  where  did  you  sleep 
that  night?  A.  Back  in  his  place;  not  in  the 
room  that  we  slept  in  ttie  night  before  or  at  the 
time  that  I  went  there.  Q.  When  you  came 
out  o£  the  Thomas  Caf6— you  said  ytfu  liad  noth- 
ing in  there  but  a  glass  of  beer?  A.  That  was 
all.  Q,  Now,  when  you  came  out  of  there,  did 
he  give  you  any  money  ?  A.  Yes,  sir.  Q.  How 
much?  A.  I  think  it  was  $3.  Q.  He  gave  you 
$3?  A.  Yes.  Q.  How  came  he  to  give  you 
that?  A.  I  asked  him  lor  the  money,  and  he 
says:  '1  haven't  much  money  with  me  now.' 
He  says:  'I  will  get  your  money.'  'Well,'  I 
says,  'I  haven't  any  money  at  all;  I  have  got 
nothing.'  And  he  pulled  out  some  money  in  nis 
hand  and  handed  me  $3,  and  he  says:  That 
will  do  you  now.'  And  he  says:  'I  will  have 
all  your  money  back  to .  you.'  Q.  Well,  you 
slept  in  his  room  that  night,  did  you?  A.  Yes; 
not  in  tlie  same  room  that  I  had  been  sleeping 
in.  *  *  *  Q.  What  conversation;  if  any,  did 
you  have  with  him  the  next  day  in  regard  to 
yoor  money?  A.  It  was  during  the  next  day 
that  he  admitted  that  he  had  taken  my  money. 
Q.  Well,  don't  say  'he  admitted.'  Tell  just 
what  the  language  was  and  how  he  came  to 
say  it,  and  the  conversation  that  was  had  be- 
tween you.  A.  Well,  those  were  the  words  that 
he  used.  He  sa^s:  'I  must  admit  that  I  have 
taken  your  money.'  Those  were  the  words  be 
used.  Q.  What  did  he  say  he  had  done  with 
it?  A.  He  didn't  say  what  he  had  done  with 
it.  Q.  What  explanation  did  he  give,  if  any, 
for  not  giving  it  to  you?  A.  Well,  I  don't  re- 
member that  he  gave  any  reason  for  it  at  all. 
He  said  that  he  would  get  it  and  return  it  to 
me." 

It  appeared  that  Halstead  remained  there 
until  the  following  Monday,  when  both  de- 
fendant and  Purdy  were  arrested,  and  Hal- 
stead  left  the  place;  that  defendant  admit- 
ted that  he  had  taken  blS  money  and  used 
It;  that  a  week  or  two  later,  and  while  he 
was  under  arrest,  defendant  paid  back  $100 
to  Halstead.  On  cross-examination  Hal&tead 
testified  that  after  giving  defendant  a  $20 
bill  the  latter  said  he  would  get  it  changed, 
and  left  Halstead  for  that  avowed  purpose, 
and  while  defendant  was  away  Purdy  took 
him  into  a  room  adjoining  the  "bake  oven" 
and  told  him  to  disrobe,  and  that  while  doing 
so,  or  as  he  was  abo]ut  to  do  so,  defendant  re- 
turned, and  both  defendant  and  Purdy  as- 
sisted him  in  disrobing. 

"Q.  While  you  were  disrobing  you  said  you 
had  valuables  in  your  clothes?  A.  Either  when 
I  was  disrobing  or  after  I  had  disrobe'd,  and  he 
had  taken  that,  I  told  him,  and  he  said  that 
would  be  all  right ;  'everytiiing  vrill  be  secure 
and  safe.'  Q.  Was  it  not  while  yoa  were  taking 
off  your  clothes  and  handed  your  vest  to  Dr. 
Dye?  A.  I  don't  remember  at  just  what  time 
during  my  undressing  that  I  said  that,  or  if  it 
was  after  I  had  undressed.  It  was  before  I 
went  into  the  bath.  •  *  *  I  was  impressed 
that  the  place  was  reputable  and  genuine,  and 
l>r.  Dye  impressed  me  very  much,  and  I  hadn't 
the  least  doubt  in  the  world  but  that  everything 
.  <va«  all  right  and  safe,  and .  no  question  oc- 


curred to  me  at  all.  Q.  The  question  of  a 
breach  of  trust  had  never  occurred  to  you?  A. 
No.  Q.  You  went  there,  and  you  might  say 
trusted  your  life  and  what  you  had  to  Dr.  DyeV 
A.  Yes,  sir.  Q.  And  you  trusted  what  you  had 
to  him?  A.  Yes.  Q.  You  did  not  see  him 
put  your  clothes  in  a  locker  of  any  land,  did 
you,  or  trunk  or  anything?  A.  No.  Q.  They 
were  just  hi^g  on  a  nail?  A.  Hung  on  a  nail  or 
hook ;  yes.  I  think  in  the  corner  between  the 
doors  of  the  two  rooms.  Q.  Your  vest  with 
the  valuables  was  hung  with  the  other  clothes? 
A.  I  believe  they  were  at  the  time  all  hung  to- 
gether." 

He  testified  that  he  expected  to  be  in  the 
room  there  until  the  next  day,  and  that  no 
room  was  designated  for  him  to  occupy  after 
leaving  the  bath. 

"Q.  After  you  had  taken  yonr  bath,  you  did 
not  expect  to  return  to  this  rooih?  A.  Well,  I 
hadn't  thought  anything  about  it  at  all  where 
I  would  be  placed." 

He  testified  that  defendant  did  not  give 
him  the  change,  but  kept  the  $20  bill*. 

"Q.  Did  you  not  say  you  had  trustefl  every- 
thing to  his  hands?  A.  I  may  have.  I  natural- 
ly would  do  so,  because  I  think  I  remember  his 
asking  me  if  I  had  any  doubts  about  anything 
being  not  right  I  told  him  I  had  no  reason 
for  any  doubt  at  all.  Q.  You  trusted  everything 
to  him?  A.  I  had  confidence  in  the  place  and 
in  liim,  or  I  would  not  submit  to  the  treatment 
•or  trust  him  with  what  I  had.  Q.  And  yoa 
did  trust  your  clothing  and  your  money  and  your 
person  to  Dr.  Dye?    A.  Yes." 

He  testified  that,  "with  the  exception  of 
his  pants,"  he  did  not  see  his  clothes  from 
Monday  until  Friday. 

"Q.  You  turned  your  clothing  and  your  money 
over  to  the  care  and  custody  of  the  defendant? 
A.  Why,  certainly.  Q.  And  trusted  implicitly 
in  him?  A.  That  my  money  would  be  there 
when  I  would  come  out,  of  course.  Q.  You  ^re 
him  possession  of  your  money  and  your  clothing? 
A.  I  gave  him  possession  of  my  clothing  with 
money  in  it,  and  told  him  that  my  money  was 
in  my  clothing,  and  he  said  it  would  be  all  right : 
it  would  be  there  when  I  came  out  Q.  And 
you  expected  him  to  look  after  your  money  and 
your  clothing,  did  you  not,  Mr.  Halstead?  A. 
Why,  certainly.  Q.  And  keep  it  safely  for  you? 
A.  Why,  I  expected  just  the  same  as  any 
clothes.     I   couldn't   think   of  anything    else." 

On  re-ezamlnatlon  in  chief  he  testified: 
"Q.  Now,  yoa  took  your  vest  off,  and  you  sim- 
ply handed  your  vest  to  one  of  these  gentlemen 
to  hang  up,  or  hung  it  up  yourself?  A.  I  didn't 
bang  it  up  myself.  Q.  You  handed  it  to  one  of 
them?  A.  Yes,  sir.  Q.  You  left  it  there  aa 
you  would  if  you  had  taken  off  your  clothes 
and  was  going  to  take  a  bath?  A.  Yes,  sir.  Q. 
There  was  nothing  said  at  that  time  about  them 
taking  care  of  your  money  as  distinct  from  your 
clothes?  A.  No ;  no.  Q.  You  simply  left  your 
clothes  there  as  you  would  anywhere  when  you 
disrobed?  A.  Yes,  sir.  Q.  You  are  sure  you 
did  not  take  out  the  money  and  hand  it  to  him. 
and  put  it  specially  in  his  charge,  or  aaytiung 
of  that  kind?  A.  No;  I  did  not  Q.  You  went 
and  took  your  bath?  A.  Yes,  sir.  Q.  You  fre- 
quently asked  him  for  yonr  clothes?  A.  Yes. 
Q.  And  he  put  you  off?    A.  Yes." 

The  district  attorney  dismissed  the  Infor- 
mation as  to  Purdy  and  called  him  as  a  wit- 
ness. He  testified  that  he  assisted  Dye  in 
disrobing  Halstead  and  in  giving  him  the 
bath.    He  testified: 

That  he  hung  up  part  of  Halstead's  clothes, 
and  Dye  "hung  the  rest  of  them,"  and  that  he 
(Purdy)  put  the  patient  in  the  bake  oven.    **Q. 
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Was  anTthing  said  at  th«  time  in  regard  to  any. 
money?  A.  Not  to  my  knowledge."  That  the 
Curat  he  heard  of  any  money  was  the  following 
Friday,  when  he  met  Dye  in  the  office.  "I 
asked  him  if  he  had  this  man's  money,  and,  if  he 
had  it,  be  better  pay  it  back;  that  be  would 
only  get  ns  in  trouble.  •  •  •  Q.  What  did 
he  say?  A.  He  said  that  he  had  that  all  fixed 
up.     He  said  everything  was  all  right." 

He  further  testified  that  he  saw  Dye  have 
a  $100  bill  on  Tuesday  and  asked  him  where 
he  got  it,  and  that  Dye  pointed  in  the  dlrec- 
tloa  of  the  treatment  room. 

Gertrude  Walker,  who  kept  the  rooming 
house  where  defendant  bad  bis  institute,  tes- 
tified that  defendant  showed  her  a  $100  blU 
on  Tuesday  or  Wednesday  following  the  day 
Halstead  came  to  the  place.  It  is  not  necessa- 
ry to  state  tbe  evidence  further  as  to  defend- 
ant's having  Halstead's  money.  Be  admit- 
ted It  to  Attorney  Crowley,  who  was  Hal- 
stead's  attorney,  but  claimed  that  Hal&tead 
loaned  it  to  him,  which  tbe  latter  testified 
was  untrue.  The  question  urged  is  that  the 
evidence  failed  to  establish  larceny. 

[1]  The  court  correctly  Instructed  the  Jury 
as  follows: 

"Embezzlement  Is  when  the  possesaion  of  the 

groperty  has  been  acquired  lawfully  and  bona 
de,  and  afterwards  fraudulently  appropriated. 
The  gist  of  the  offense  of  embezzlement  is  the 
breach  of  trust  rei>osed  in  tbe  agent,  employ^,  or 
bailee  by  his  principal,  employer,  or  bailor.  The 
crime  may  be  in  general  terms  defined  to  be  the 
fraudulent  conversion  of  another's  personal 
property  by  one  to  whom  it  has  been  intrusted. 
When  a  hoiiee  of  property  obtains  possession  of 
it  from  the  owner  with  the  Intention  of  stealing 
it,  and  carries  out  that  intent,  he  is  guilty  of 
larceny ;  but,  where  the  intent  to  steal  did  not 
exist  at  the  time  of  taking  possession  of  the 
property  by  tbe  bailee,  but  was  conceived  after- 
wards, it  is  embezzlement." 

"In  the  case  of  grand  larceny  the  taking  must 
b«  with  a  felonious  intent,  as  heretofore  stated, 
but  in  embezzlement  tbe  original  taking  is  law- 
ful, and  the  crime  consists  in  the  fraudulent  ap- 
Eropriation  of  property  by  a  person  to  whom  it 
as  been  intrusted." 
[2,  S]  We  are  of  the  opinion  that  at  the 
time  Halstead  disrobed  for  his  bath  and  his 
clothing  was  "hung  up  on  pegs  or  hooks"  In 
the  dressing  room  adjoining  the  so-called 
bake  oven  tbe  possession  was  not  taken  by 
defendant,  nor  in  tbe  sense  of  being  intrust- 
ed to  him  by  Halstead  did  he  become  a 
bailee.  In  fact,  the  clothing  seems  not  to 
have  been  removed,  except  that  the  trousers 
were  late  In  tbe  week  brought  to  Halstead, 
and  he  found  bis  coat  and  vest  where  they 
bad  been  placed  when  be  entered  the  room 
to  take  bis  bath.  Defendant  was  told  at  tbe 
time  Halstead  was  undressing  that  his  mon- 
ey was  in  his  clothing,  and  defendant's  sub- 
sequent conduct  justified  the  jury  in  infer- 
ring that  he  formed  the  Intent  to  take  that 
money  and  appropriate  it  to  bis  own  use — ^in 
short,  to  steal  it — when  he  was  helping  to 
undress  Halstead.  But,  If  this  Intent  was 
formed  tbe  next  day  (and  there  was  evi- 
dence that  be  bad  the  money  on  Tuesday),  tbe 
felonious  taking  would  constitute  larceny, 
for  tbe  reason  that  Halstead's  property  bad 
not  been  placed  in  bis  custody  and  keeping. 


Halstead  testified  that  he  did  not  authorize 
Purdy  or  Dye  to  take  charge  of  his  money; 
that  "he  just  took  ofC  bis  clothes  with  the 
money  in  and  left  it  there."  He  was  not 
told  how  long  he  would  have  to  remain  In  the 
bath  or  when  be  was  to  be  taken  from  there. 
People  V.  Montarlal,  fzo  Cal.  691,  53  Pac. 
355.  He  testified  that  he  had  no  reason  to 
distrust  defendant,  and  that  he  trusted  every- 
thing to  him.  Naturally  be  so  felt,  or,  as 
he  testified,  he  "would  not  have  been  there." 
We  do  not  think  that  these  expressions  of 
confidence  in  defendant  must  necessarily  be 
construed  as  having  clothed  defendant  with 
the  authority  of  a  bailee  In  the  sense 
that  he  could  not  be  held  guilt;  of  larceny 
for  having  feloniously  taken  and  appropri- 
ated bis  patient's  money. 

It  is  urged  that  tbe  court  erred  In  admit- 
ting tbe  statement  of  tbe  defendant  taken  In 
tbe  district  attorney's  office  by  tbe  chief  dep- 
uty, Mr.  Jones,  and  bis  stenographer.  On 
January  11th,  one  week  after  Halstead  went 
tQ  these  baths,  defendant  was  arrested  and 
taken  first  to  bis  own  office,  and  then  to  tbe 
office  of  tbe  chief  of  police,  and  thence  to  tbe 
district  attorney's  office.  When  arreted  he 
was  told  that:  "It  is  relative  to  a  fellow 
from  Nevada.  Probably  you  know  about  It." 
This  occurred  on  the  street  where  he  was 
arrested.  Nothing  further  was  said  until 
he  was  taken  to  bis  office. 

"When  he  got  up  to  the  office  he  stated:  *I 
haven't  any  of  this  man's  money.  What  are 
they  trying  to  rib  up  on  me  now?  Some  more 
ribbing?'  He  says:  'All  I  had  of  this  man's 
money  was  $20.'  He  says:  'I  don't  know  any- 
thing about  his  money.'  It  was  along  those 
lines.  Q.  He  said  that  voluntarily  before  you 
bad  said  anything  to  him?  A.  Yes,  rir.  Q. 
You  did  not  tell  him  before  that  that  any  state- 
ment that  he  made  would  be  used  against  him? 
A.  He  was  pacing  up  and  down  in  the  room,, 
and  he  seemed  to  be  excited  and  very  nervous, 
and  he  was  talking  at  random,  there  in  the  room 
before  us.  Q.  Well,  you  did  not  tell  him  or  you 
did  not  advise  him  of  any  rights,  did  you,  be- 
fore that— before  making  that  statement?  A. 
I  hadn't  asked  him  anything  relative  to  it  Q. 
Just  volunteered  this  statement?    A.  Yes." 

Defendant  moved  that  this  testimony  be 
stricken  out  because  he  was  not  advised  of 
bis  rights.  Tbe  motion  was  denied. .  Defend- 
ant was  then  taken  to  tbe  district  attorney's 
office,  where  he  made  a  statement  which  was 
taken  down  by  the  court  stenographer  and 
was  offered  and  admitted  in  evidence.  De- 
fendant objected  that  "be  was  not  advised  of 
bis  rights  prior  to  the  making  of  the  state- 
ment," or  "that  It  would  be  used  against  him 
on  the  trial,  be  was  not  properly  informed." 
The  preliminary  questions  were  as  follows: 

"By  Mr.  Jones:  Mr.  Dye,  thU  is  the  district 
attorney's  office.  A.  Yes,  sir.  Q.  This  is  Mr. 
Carragher,  the  deputy  district  attorney.  A. 
Yes,  sir.  Q.  And  my  name  is  Jones.  I  am 
chief  deputy  district  attorney.  A.  Yes,  sir.  Q. 
This  is  Mr.  Warren  Doan,  the  shorthand  report- 
er, and  you  know  the  officer.  A,  Yes,  sir;  I 
have  had  a  sad  experience  with  the  officer.  Q. 
We  brought  you  here  to  have  a  talk  with  you. 
A.  Yes,  sir.  Q.  I  do  not  want  you  to  feel  that 
you  are  under  any  restraint  or  that  there  are 
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■117  threats  made  agaliut  yoa  or  any  promiaes 
madn  to  yon.  A.  Yea,  air.  Q.  There  ia  a  se' 
riona  charge  made  againat  you,  and  we  want  to 
hear  your  statement  if  you  have  any  to  make. 
A.  Well,  what  was  the  charge?  Q.  The  charge 
ia  that  you  took  $150  or  thereabouts  from  a  man 
by  the  name  of  Halatead." 

Then  follows  the.  statement  Defendant 
stated  the  history  of  Halstead's  coming  to  bis 
place  of  business,  his  experiences  while  there, 
and  his  departure  from  the  place.  It  Is  not 
necessary  to  set  out  this  statement  In  the 
main  it  disputes  Halstead's  story ;  is  a  Justi- 
fication for  what  was  done  in  treating  him; 
denies  that  Halstead  bad  the  money  he  claims 
he  had;  and  states  that  all  the  money  he  (de- 
fendant) got  was  the  $20  bUl  and  a  $1  bill. 
The  statement  was  in  no  sense  a  confession 
of  guilt,  but  was,  in  fact,  an  assertion  of  in- 
nocence. 

Section  1324,  Penal  Code,  has  no  applica- 
tion. People  T.  Panagolt,  25  CaL  App.  158, 
143  Pac.  70.  So  far  as  the  record  shows,  de- 
fendant made  no  objection  to  giving  his  con- 
nection with  the  transaction.  There  was,  in 
our  (pinion,  no  violation  of  his  constltutloi)- 
al  rights  in  reading  the  statement  to  the 
Jury.  In  People  v.  O'Biyan,  165  CaL  55,  130 
Pac.  1042,  relied  upon  by  defendant,  O'Bryan 
was  arrested  on  suspicion,  and  was  held  in 
custody  In  the  county  Jail.  "He  was  taken 
before  the  grand  Jury  which  was  investi- 
gating the  offense,  and  sworn  to  testify.  He 
was  not  Informed  of  his  constitutional  right 
to  decline  to  be  a  witness  against  himself, 
nor  was  he  warned  that  his  statements  might 
be  used  against  him."  In  that  case  the  court 
said: 

"The  Constitution  protects  a  person  from  be- 
ing compelled -to  be  a  witnega  against  himself. 
If  at  the  time  he  appears  no  accusation,  formal 
or  informal,  has  been  made  against  him,  he  does 
not,  in  teati^ng,  become  a  witness  against 
himself.  Or  if,  even  though  charged  with  crime, 
he  voluntarily  givea  evidence  against  himself, 
bis  rights  are  not  infringed  by  the  use  of  such 
evidence  thereafter.  These  distinctions  are  well 
illustrated  hy  a  series  of  New  York  cases"— cit- 
ing the  cases. 

In  the  case  here  defendant  did  not  testify; 
he  made  certain  extrajudicial  statements, 
and,  under  the  circumstances  disclosed,  we 
think  they  were  voluntarily  made.  But,  if 
there  was  error  In  admitting  the  statement, 
we  are  satisfied  from  an  examination  of  the 
entire  record  that  the  result  was  Just,  and 
would  have  been  reached  if  the  error  bad  not 
been  committed.  Const  art  0,  {  4%;  Peo- 
ple V.  O'Bryan,  supra. 

JJrror  is  assigned  because  of  alleged  mis- 
conduct of  the  deputy  district  attorney.  In 
addressing  the  jury  he  said: 

"Gentlemen  of  the  I'nrv,  let  me  call  your  at- 
tention to  one  thing;  the  punishment  for  em- 
bezzlement ia  exactly  the  same  as  the  punish- 
ment for  grand  larceny.  Mr.  Smith:  We  object 
to  that  statement  if  your  honor  please,  and  ask 
that  the  jury  be  instructed  not  to  consider  it. 
The  Court:  Yes ;  the  jury  cannot  consider  that. 
Gentlemen  of  the  jury,  you  will  not  consider 
that  statement  of  the  district  attorney." 

The  district  attorney  overstepped  the 
boundary  of  his  privilege  in  addressing  the 


Jury,  for  the  question  of  punishment  was  of 
no  concern  to  them,  and,  as  the  principal  de- 
fense was  that  there  was  a  fatal  variance 
between  the  proofs  and  the  charge^  the  state- 
ment, unchallenged,  might  have  had  some  in- 
fluence to  defendant's  prejudice.  We  must 
assume,  however,  that  the  Jury  obeyed  the 
direction  of  the  court  and  did  not  consider 
the  statement 
The  Judgment  and  order  are  affirmed. 

HART,  J.  I  concur  in  the  Judgment  and 
in  all  that' is  said  by  the  Presiding  Justice 
concerning  the  effect  of  the  evidence  and  tlie 
justification  of  the  verdict  of  conviction  un- 
der the  proofs.  But  I  do  not  think  it  la  nec- 
essary to  invoke  article  6,  f  4^  of  the  Con- 
stitution to  uphold  the  court's  ruling  In  ad- 
mitting in  evidence  the  extrajudicial  state- 
ment of  the  defendant  when  in  the  office  of 
the  district  attorney.  The  ai^llcation  of  said 
section  of  the  Constitution  in  a  case  presup- 
poses either  error  In  the  ruling  as  to  which 
it  is  invoked  or  a  doubt  In  the  mtad  of  the 
reviewing  court  as  to  the  correctness  of  tbe 
ruling. 

[4]  In  the  first  jdace,  the  statement  of  the 
defendant  in  the  district  attorney's  ofllce  Is 
not  a  confession.  On  the  contrary,  it  In- 
volved an  explicit  and  direct  denial  of  guilt 
of  the  crime  charged  or  of  any  crime  in  con- 
nection with  the  defendant's  transaction  with 
the  prosecuting  witness.  It  was  therefore 
unnecessary  to  show,  preliminary  to  the  ad- 
mission of  the  statement,  that  it  was  vol- 
untarily made  or  not  made  under  the  induce- 
ment of  hope  or  fear.  Greenleaf  on  EIvl- 
dence,  f  213. 

[6]  In  the  second  place,  I  am  clearly  of 
the  opinion  that,  had  the  defendant  con- 
fessed that  he  committed  the  crime  of  larce- 
ny agaUist  the  prosecuting  witness  under  the 
circumstances  characterizing  the  making  of 
the  statement  which  was  allowed  to  go  to 
the  Jury  over  his  objection,  we  would  be  re- 
quired to  hold  that  it  was  voluntarily  made. 
Before  being  questioned  as  to  his  connection 
with  the  alleged  crime,  the  defendant  was 
informed  by  the  deputy  district  attorney  that 
he  was  then  in  the  presence  of  the  officers  of 
the  law,  including  an  officer  who  would  prob- 
ably have  something  to  do  with  the  presenta- 
tion of  the  case  against  him  at  the  triaL  He 
was  further  sufficiently  given  to  understand 
that  he  was  not  compelled  to  make  a  state- 
ment or  "under  any  restraint  or  that  there 
are  any  threats  made  against  you  or  any 
promises  made  to  you."  This  warning,  I 
think,  was  sufficient  to  apprise  the  defendant 
of  his  right  not  to  make  a  statement  It  he  eo 
elected,  and  that  he  would  be  shown  no  favor 
if  he  did  make  one.  Of  course,  a  confession, 
to  be  admissible  as  proof  of  guilt  must  not 
have  been  "extracted  by  any  sort  of  threats 
or  violence,  nor  obtained  by  any  direct  or 
implied  promises,  however  slight,  nor  by  the 
exercise  of  any  improper  influence."  3  Rus- 
sell on  Crimes  (6th  Ed.)  47&     But,  as  our 
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Supreme  Court  declared  in  the  case  of  the 
People  T.  Slemsen,  153  Cal.  387,  384,  95  Pac. 
863: 

"Whether  a  confession  is  free  and  voluntary 
is  a  preliminary  qaestion  addressed  to  the  trifd 
conrt  and  to  be  determined  by  it,  and  a  consid- 
erable measure  of  discretion  must  be  allowed 
that  court  in  determinlne  it" 

See,  also.  People  v.  Miller,  135  CaL  69,  67 
Pac.  12;  Hopt  y.  Utah,  110  U.  8.  574,  4  Sup. 
Ct  202,  28  L.  Ed.  262;  People  t.  Fox  Bums, 
149  Pac  605. 

Obviously  there  must  be  some  showing  that 
de  confessioa  was  freely  and  voluntarily 
made  and  without  any  previous  inducement 
or  offer  of  leniency  in  punishment  or  by  rea- 
son of  any  Intimidation  or  threat  People 
V.  Miller,  snpra.  And  that  there  was  such  a 
showing  in  this  case  I  am,  as  before  sugjgest- 
ed,  thoroughly  persuaded. 

As  I  understand  the  object  of  section  i^ 
of  article  6  of  the  Constitution,  it  is  to  be  ap- 
plied only  where  manifest  error  has  been 
committed  and  a  review  of  the  whole  record. 
Including  the  evidence,  does  not  Justify  the 
conclusion  that  a  miscarriage  of  justice  will 
be  the  Inevitable  result  of  such  error,  if  the 
Judgment  should  be  affirmed. 

I  concur:    BVBlWrt,  J. 


a»  Cal.  A.  136) 

LAPIQUB  V.  MORRISON,     (Civ,  1643.> 

(District  Court  of  Appeal,  Second  District,  Cal- 
ifornia.    Dec.  8,  1915.) 

1.  Easeicbnts   «=»18— Wat   by   NECESsrrr— 
When  Allowkd. 

If  a  landowner  has  access  to  his  property 
over  a  hill  route,  though  it  be  rough  and  difiS- 
cult  for  transportation,  but  not  shown  incapable 
of  development  to  a  practical  grade  and  width 
by  even  a  considerable  expenditure  of  money 
and  labor,  be  cannot  support  a  claim  to  a  right 
of  way  by  necessity  over  the  lands  of  another 
on  the  ground  that  it  is  necessar;^  to  the  rea- 
sonable use  and  enjoyment  of  his  lands,  for 
such  right  can  only  be  clifimed  where  the  way 
furnishes  the  only  access  to  the  claimant's  prop- 
erty. 

[Ed.  Note.— For  other  cases,  see  Eascitaients, 
Cent.  Dig.  §8  50-55 ;  Dec.  Dig.  «=>18.]  _^ 

2.  Easements  ®=»7— Wat  bt  Pbksckiption — 
Advebse  Ubeb. 

If  a  way  to  which  a  right  is  claimed  by 
prescription  is  plowed  by  the  owner  of  tht  land 
and  obstructed  by  him  for  his  farm  purposes 
during  the  time  of  prescription  the  claim  can- 
not be  supported. 

[Ed.  Note. — For  other  cases,  see  Easements. 
Cent.  Dig.  gj  16-19,  27,  33 ;   Dec.  Dig.  «=»7.] 

8.  Easements  i8=»36— Wat  by  Pbescbiption 

— Bubden  ot  Pboop. 

The  claimant  of  a  right  of  way  by  prescrip- 
tion must  prove  a  five  years'  continuous  and 
uninterrupted  use  and  enjoyment  of  the  way. 

[Ed..  Note.— For  other  cases,  see  Easements, 
Cent.  Dig.  H  77.  78,  88-93;  Dec.  Dig.  «=»36.] 

4.  Easements  9=32— Wat  bt  PsisscBiPTion— 
Pasties— United  States. 

If  land  over  which  a  right  of  way  by  pre- 
scription is  claimed  is  owned  by  the  United 
States  during  part  of  the  time  of  enjoyment  of 
the  way,  the  time  of  prescription  to  support  the 


claim  cannot  commence  to  run  until  after  title 
of  the  United  States  to  the  land  is  divested,  for 
an  adverse  possession  cannot  operate  as  against 
the  United  States  or  the  state. 

[Ed.  Note.— For  other  cases,  see  Easements, 
Cent.  Dig.  i  3;    Dec.  Dig.  <S=92.] 

6.  Easements  «=38— Wat  bt  Fbescbiftion- 
— AnvEBSK  Ubeb— NoncK. 

A  claim  to  a  right  of  way  by  prescription 
cannot  be  supported  where  claimant's  use  of  the 
way  has  been  allowed  by  the  landowner  as  a 
matter  of  accommodation  only  on  account  of 
the  nature  of  the  country  and  the  practices  of 
travel  therein,  and  the  claimant's  conduct  in 
the  use  of  the  way  has  not  been  such  as  to 
put  the  landowner  upon  notice  of  an  adverse 
user. 

[Ed.  Note. — For  other  cases,  see  Easements, 
Cent  Dig.  ff  23,  24,  27-33 ;   Dec.  Dig.  <S=>8.] 

Appeal  from  Superior  Court  Los  Angeles 
County;   James  W.  Bartlett  Judge. 

Action  by  Pierre  Agouie  against  Alonzo 
Morrison  to  enjoin  an  Interference  with 
plalntUTs  use  of  an  alleged  right  of  way  and 
to  quiet  his  Interest  therein.  After  trial 
and  judgment  in  favor  of  plaintiff,  John  La- 
plque  was  substituted  as  plaintiff  because  of 
an  assignment  to  him  of  Agoure's  interest 
in  the  action.  From  a  Judgment  for  the 
plaintiff  and  an  order  denying  a  new  trial, 
defendant  appeals.   Reversed. 

Eendrick  &  Ardis,  of  Los  Angeles,  for  ap- 
pellant Haas  &  Dunnigan,  of  L<os  Angeles, 
for  respondent 


JAMES,  J.  This  action  was  commenced  by 
Pierre  Agoure,  who  claimed  the  right  to  the 
use  of  a  right  of  way  for  road  purposes  across 
the  land  of  defendant.  By  the  allegations  vC 
the  complaint  facts  are  alleged  which  support 
both  a  cause  of  action  to  assert  the  right  in 
the  plaintiff  as  of  necessity  to  the  use  of 
the  road,  as  well  as  the  right  by  adverse 
user ;  at  least  such  is  the  general  complexion 
of  the  allegations  contained  in  the  complaint 
In  the  prayer  it  is  demanded  that  defendant 
be  enjoined  from  interfering  with  the  plain- 
tiff's use  of  the  alleged  right  of  way,  and 
also  that  the  interest  of  plaintiff  therein  be 
quieted  as  against  the  defendant  After 
trial  was  had  and  Judgment  in  favor  of 
the  plaintiff,  an  order  was  made  substi- 
tuting the  respondent  herein  as  party  plain- 
tiff, the  order  of  the  court  in  that  behalf 
reciting  tliat  it  appeared  that  the  estate, 
right  title,  and  interest  in  the  action  had 
been  assigned  by  the  plainUfl  to  the  respond- 
ent No  point  is  made  as  to  the'regularity  of 
this  order.  We  think  the  assignability  of 
the  cause  of  action  in  this  particular  case 
might  well  be  questioned,  but  as  the  point  is 
not  raised  we  are  not  called  upon  to  deter- 
mine that  matter.  However,  we  think  that 
the  Judgment  and  order  denying  the  defend- 
ant a  new  trial,  both  of  which  were  appealed 
from,  must  be  reversed.  The  evidence  is 
not  suffici^it  to  support  either. 


®=3Far  other  easel  lee  same  topic  and  KEY-NUMBBR  In  aU  Key-Numbered  Digests  and  Indexes 
154P.-56 


Digitized  by 


Lnoogle 


882 


154  PACIFIC  REPORTER 


(Cal 


[1]  In  tbe  first  place,  tlie  findings  of  the 
court  are  not  such  as  to  establish  facts  In 
support  of  the  claim  that  tbe  right  of  way 
existed  in  Agoure's  favor  as  of  necessity. 
The  only  snggestion  In  that  direction  Is  tbe 
statement  in  tbe  findings  that  tbe  roadway 
"Is  necessary  to  the  reasonable  enjoyment 
and  use  of  plalntlfTs  said  lands."  It  is  well 
established  that  a  right  of  way  by  necessity 
can  only  be  claimed  and  held  where  it  fur- 
nishes tile  only  way  by  which  access  may  be 
had  to  the  property  of  the  claimant 

"The  right  of  way  from  necessity  must  be  in 
fact  what  the  term  naturally  imports,  and  can- 
not exist  except  in  cases  of  strict  necessity.  It 
will  not  exist  where  a  man  can  get  to  his  prop- 
erty through  his  own  land.  That  the  way  over 
his  own  land  is  too  steep  or  too  narrow,  or  that 
other  and  like  difficulties  exist,  does  not  alter 
th*  case,  and  it  is  only  where  there  is  no  way 
through  his  own  land  that  a  grantee  can  claim 
a  right  over  that  of  bis  grantor.  It  must  also 
appear  that  the  grantee  has  no  other  way." 
Kripp  v.  Curtis,  71  Cal.  62, 11  Pac.  879. 

Tbe  relation  of  grantor  and  grantee  did 
not  exist  as  between  Agoure  and  this  defend- 
ant, but  even  though  such  had  been  their 
relation,  tbe  facts  found  by  the  court  do  not 
establish  the  most  material  thing,  to  wit, 
that  the  plaintiff  could  not  obtain  access  to 
his  proi>erty  except  by  use  of  the  right  of  way 
claimed.  Turning  to  the  evidence,  we  find 
that  the  facts  shown  do  not  establish  any 
such  condition.  It  appears  that  for  many 
years  prior  to  the  year  1903,  Agoure  and 
other  persons  had  driven  across  the  land 
now  owned  by  the  defendant  In  order  to  reach 
a  certain  tract  composed  of  15,000  acres  held 
by  Agoure.  All  of  this  land  was  in  a  hilly 
region,  and  it  was  more  convenient  for 
Agoure  to  cross  the  land  of  defendant  and 
the  former  occupants  thereof  than  it  was  to 
travel  in  a  different  direction.  There  was 
direct  testimony  of  a  bill  route  leading  out 
from  Agoure's  land  to  the  county  road,  which, 
however,  it  was  stated  was  so  rough  as  to 
make  It  difficult  to  transport  any  load  there- 
across.  But  It  was  nowhere  shown  that  by 
the  expenditure  of  some  money  and  labor — 
perhaps  a  considerable  amount  of  both — this 
hUl  route  could  not  have  been  converted  Into 
a  roadway  of  practicable  grade  and  width. 
So  It  Is  very  clear  that  no  ground  existed 
upon  which  Agour^  or  the  plaintiff  could 
assert  legal  necessity  for  the  right  of  way 
as  claimed. 

[2,3]  It  appears  that  the  plaintiff  relied 
further,  and  the  trial  judge  evidently  sus- 
tained his  dalm  in  that  regard,  upon  the 
fact  that  he  had  made  use  of  the  road  for 
a  long  period  of  years.  The  court  found  that 
the  right  of  way  had  been  used  for  a  period 
of  more  than  five  years  prior  to  the  com- 
mencement of  the  action.  Easement  rights 
may  be  so  acquired,  but  where  they  are  as- 
serted the  party  claiming  them  must  prove 
an  uninterrupted  use  of  the  right  of  way. 

[4]  Title  to  the  land  now  owned  by  the  de- 


fendant was  held  by  the  government  of  the 
United  States  up  to  the  year  1903,  when  a 
patent  was  issued  by  which  such  title  was 
divested.  Since  the  year  1903,  tbe  evidence 
showed  that  this  roadway  bad  been  plowed 
over  and  grain  had  grown  up  at  tUnes  in 
the  tracks.  There  was  testimony  for  tbe  de- 
fendant, which  was  uncontradicted,  that  hay- 
stacks had  been  placed  across  the  roadway 
subsequent  to  tbe  year  1908.  The  period  in- 
cluded within  that  which  will  give  title  by 
adverse  possession  cannot  commence  to  run 
at  any  time  as  against  the  ovraershlp  of  the 
United  States  or  of  the  state.  O'Connor  v. 
Fogle,  63  Cal.  11.  So,  under  the  facts  dis- 
closed by  the  record,  no  claim  by  adverse 
user  could  have  been  raised  prior  to  the  year 
1903,  nor  until  five  years  had  elapsed  after 
issuance  of  patent  to  the  defendant's  land. 
During  this  latter  period,  we  think  the  evi- 
dence clearly  shows  that  the  use  which 
Agoure  made  of  the  right  of  way  was  not 
continuous  and  uninterrupted;  it  was  more 
in  tbe  nature  of  a  user  by  permission. 

[t]  The  country  there  was  largely  open  and 
uncultivated.  It  was  hilly  land,  as  above 
stated,  and  persons  generally  having  occasion 
to  travel  in  that  region  adopted  whatever 
route  might  appear  to  be  the  shortest,  which 
they  were  allowed  to  do  as  a  matter  of  ac- 
commodation by  the  landowners.  TTie  de- 
fendant could  hardly  have  been  placed  upon 
notice,  under  the  circumstances,  that  Agoure', 
expected,  because  of  the  permission  accorded 
him,  to  base  a  claim  to  easement  rights  in 
the  roadway,  for  his  general  conduct  was  not 
such  as  to  indicate  his  determination  so  to 
do.  If  he  had  intended  to  insist  upon  such 
a  claim,  his  acts,  as  they  are  generally  de- 
scribed by  the  testimony,  and  considering  the 
practice  adopted  by  travelers  in  that  sparsely 
settled  country,  do  not  suthciently  so  indi- 
cate. On  this  point,'  see  Clarke  t.  Clarke, 
133  Cal.  670,  66  Pac.  10. 

The  judgment  and  order  are  reversed. 

We  concur:  CONREY,  P.  J. ;  SHAW,  J, 


(9  Cal.  A.  139) 

COMMINS  V.   GUARANTY  Olli  CO. 
(av.  1762.) 

(District  Court  of  Appeal,  Second  District,  Cal- 
ifornia.   Dec.  8,  1916.    Rehearing  Denied 
by  Supreme  Court    Feb.  6,  1916.) 

1.  Appeal  and  Error  ®=»123— "Final  Judo- 

hkmt"— Essentials. 

A  judgment  of  nonsuit  for  plaintUfs  fail- 
ure to  prove  a  sufficient  cage,  when  entered  in 
the  court's  minutes,  need  not  be  followed  by  a 
judgment  of  dismissal  to  make  it  a  "final  jadg- 
ment,"  within  Code  Civ.  Proc.  i  939,  proridiog 
for  appeals,  for  such  a  judgment  of  nonsuit  in 
itself  constitutes  a  dismissal  of  the  action,  ander 
Code  Civ.  Proc.  i  581,  subd.  5,  providing  for 
dismissal  of  actions  or  entry  of  nonsuits,  and 
directing  that  a  dismissal  when  entered  upon  the 
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court's  minates  upon  plalntiffB  failure  to  proye 
0  su^cient  case  is  effective  for  all  purposes. 

TKd.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {{  875-881";  Dec.  Dig.  «=» 
123. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Final  Judgment.] 

2.  Landlord  and  Tenant  €=»130— Covenant 
OF  Quiet  FoassssiON— Breach. 

Where  a  lessee  relies  upon  an  agreement  in 
the  lease  that  the  lessor  will  protect  bim  against 
an7  claims  arising  as  to  the  ownership  of  the 
premises  which  the  lessor  holds  under  a_  contract 
of  purchase,  and  no  misrepresentations  are 
shown  to  have  been  made  by  the  lessor  as  to  the 
nature  of  his  title,  the  commencement  of  a  suit 
hj  the  owner  of  the  paramount  title  to  quiet  its 
title  as  against  the  contract  of  purchase  because 
of  default  in  payment  of  installments  does  not 
constitute  an  eviction  of  the  lessee,  that  operates 
as  a  breach  of  the  covenant  of  quiet  possession. 
[Ed.  Note. — For  other  cases,  see  Landlord  and 
Tenant,  Cent  Dig.  {{  470-481 ;  Dec.  Dig.  ^=» 
130.] 

3.  Minks  and  Minebals   *=»56  —  Lxabb  — 
FoBM— Designation  by  Pabtiks. 

An  agreement  between  the  holder  at  land 
under  a  contract  of  purchase  and  a  second  par- 
ty, providing  that  the  second  party  shall  take 
possession  of  the  land  and  develop  oil  thereon, 
rendering  to  the  other  a  portion  of  the  product 
in  payment  of  its  use^  is  a  lease,  irrespective  of 
its  form  or  the  designation  given  it  by  the 
parties. 

[Ed.  Note.— For  other  cases,  see  Mines  and 
Minerals,  Cent  Dig.  J  166;   Dec.  Dig.  9=>5&.] 

Appeal  from  Superior  Court,  Loa  Angeles 
County ;~  Cbarles  Wellborn,  Judge. 

Action  by  Thomas  Commtns,  trustee  of  the 
Canadian  Crude  OU  Company,  Limited,  bank- 
rupt, against  the  Guaranty  OU  Company, 
for  damages  for  breach  of  contract  From  a 
Judgment  of  nonsuit,  plaintiff  appeals.  Af- 
firmed. 

Collier  &  Clark,  of  Los  Angeles,  for  appel- 
lant Weaver,  McCracken  &  McKee,  of  Los 
Angeles,  for  respondent 

JAMBS,  J.  The  plaintiff  in  this  action,  at 
the  conclusion  of  the  testimony  introduced  in 
support  of  hhs  main  case,  was  nonsuited. 
An  appeal  was  taken  from  tjie  order  granting 
the  motion  of  nonsuit,  the  record  of  which 
order  or  judgment  appeared  only  in  the  min- 
utes of  the  court 

[1]  It  is  first  claimed  by  the  respondent  that 
the  order  granting  the  motion  for  a  nonsuit, 
not  being  followed  by  a  formal  judgment  of 
dismissal,  was  not  a  final  judgment  In  the 
sense  that  that  term  ia  used  in  section  939, 
Code  of  Civil  Procedure,  providing  for  ap- 
peals. Section  581,  Code  of  Civil  Procedure, 
provides  that: 

"An  action  may  be  dismissed,  or  a  judgment 
of    nonsuit    entered,    in    the    following    cases: 

•  •  •  5.  By  the  court  upon  motion  of  the 
defendant  when  upon  the  trial  the  plaintiff  fails 
to  prove  a  sufficient  case  for  the  jury.  •  •  • 
The     dismissals     mentioned     in     subdivisions 

•  •  •  and  5  of  this  section  must  be  made  by 
orders  of  the  court  entered  upon  the  minutes 
thereof,  and  are  effective  for  all  purposes  when 
so  entered.    •    ♦    • " 


In  the  case  of  Klmple  v.  Conway,  69  Cal. 
71,  10  Pac.  189,  it  was  held  that  no  appeal 
was  allowed  from  an  order  granting  a  mo- 
tion for  a  nonsuit,  nor  from  a  judgment  of 
nonsuit  lis,  that  case,  however,  it  was  not 
finally  affirmed  that  a  judgment  of  nonsuit 
might  not,  by  being  entered  in  the  judgment 
book,  become  a  final  judgment  from  which 
an  appeal  might  be  taken.  However,  at  the 
time  that  decision  was  rendered  section  581 
did  not  contain  the  provision  which  was  in- 
serted in  1897  making  an  entry  upon  the 
minutes  of  the  court  of  the  orders  or  judg- 
ments sufficient  for  all  purposes.  It  would 
seem  under  the  present  state  of  the  law  that 
none  of  the  orders  or  Judgments  provided 
to  be  made  by  section  581,  Code  of  Cl\-il  Pro- 
cedure, need  be  entered  in  the  judgment  book 
at  all  or  appear  in  any  record  except  that 
containing  the  minutes  of  the  court  This 
conclusion  is  sustained  by  the  decisions  of 
Matthai  v.  Kennedy,  148  CaL  699,  84  Pac. 
37,  and  Pacific  Paving  Co.  y.  Vizelich,  141 
Cal.  4,  74  Pac.  352.  We  do  not  believe  that 
a  formal  judgment  of  dismissal  must  follow 
the  order  or  judgment  of  nonsuit,  foi:  the 
judgment  of  nonsuit  in  itself  constitutes  a 
dismissal  of  the  action.  It  seems  clearly 
to  have  been  so  considered  in  defining  it  in 
section  581,  Code  of  Civil  Procedure,  which 
refers  particularly  to  dismissals  or  the  dis- 
continuing of  actions. 

[2]  The  motion  for  a  judgment  of  nonsuit 
was  properly  granted,  in  our  opinion,  because 
the  plaintiff's  evidence  did  not  establish  his 
right  to  the  relief  sought  Thomas  Commins, 
the  plaintiff,  appears  as  the  trustee  of  the 
Canadian  Crude  Oil  Company,  a  bankrupt 
and  hereinafter,  for  brevity's  sake,  we  will 
refer  to  that  corporation  as  the  plaintiff. 
The  evidence  introduced  on  behalf  of  the 
plaintiff  showed  that  the  defendant,  in  April, 
1911,  entered  into  an  agreement  with  the 
plaintiff  whereby  the  defendant  let  to  the 
plaintiff,  for  a  period  of  20  years,  20  acres 
of  land  in  Kern  county,  Cal.  Conditions  of 
the  agreement  of  lease  provided  that  the 
plaintiff  should  develop  oil  on  the  land  and 
render  unto  the  defendant  a  certain  propor- 
tion of  the  gross  amount  of  the  product  in 
payment  for  such  use.  The  plaintiff  took 
possession  of  the  land,  proceeded  with  the 
work  of  developing  oil  thereon,  and  con- 
tinued in  that  possession  until  November  1, 
1911,  when  It  abandoned  the  property.  The 
abandonment  was  made  because  of  an  alleg- 
ed eviction  suffered  at  the  hands  of  the  own- 
er of  paramount  title.  This  suit  was  brought 
to  recover  as  damages  all  of  the  money  ex- 
pended upon  the  property  (amounting  to 
more  than  $35,000) ,  together  with  other  sums 
claimed  to  have  been  laid  out  incidental  to 
the  making  of  the  contract  engagement.  The 
evidence  showed  that  about  the  middle  of 
the  year  1910  the  defendant  had,  contracted 
with  the  Lucky  Boy  Oil  Company  to  purchase 
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a  large  tract  of  land  from  the  latter,  of 
wtat(it  tbe  20  acres  so  leased  to  plaintiff  were 
a  part ;  that  the  contract  of  purchase  provid- 
ed  for  Installment  payments  to  be  made; 
that,  prior  to  the  making  of  the  lease  to 
plaintiff,  defendant  was  in  default  under  Its 
contract  of  purchase ;  and  that  in  June  fol- 
lowing the  making  of  the  plaintiffs  lease, 
the  Lucky  Boy  Oil  Company  brought  a  suit 
to  quiet  its  title  as  against  the  contract  of 
purchase  held  by  the  defendant  What  be- 
came of  this  suit  to  quiet  title  cannot  be  told 
from  the  record. 

It  is  suggested  in  respondent's  brief  that 
it  was  dismissed,  but  the  testimony  of  the 
attorney  for  the  Lucky  Boy  Oil  Company  was 
to  the  effect  that  at  the  time  of  this  trial 
the  action  was  still  pending  and  untried. 
It  is  tbe  contention  of  the  plaintiff  that  tbe 
evidence  was  sufficient  to  show  that  it  enter- 
ed upon  tbe  property  under  a  covenant  of 
quiet  possession,  and  that  when  tbe  action 
to  quiet  title  was  commenced,  and  it  was 
made  to  appear  that  the  Lucky  Boy  Oil 
Company  possessed  tbe  paramount  title  and 
right  to  possession,  an  eviction  was  work- 
ed which  entitled  plaintiff  to  its  damages. 
Very  important  to  a  consideration  of  this 
question  is  a  certain  term  of  the  lease  made 
by  the  defendant  to  the  plaintiff.  It  was 
therein  provided  as  follows: 

"The  first  party  [the  defendant]  agTees  to  pro- 
tect the  second  party  against  the  claimB  of  any 
party  or  parties,  should  any  contests  ever  arise 
as  to  the  ownership  of  the  same." 

By  this  term  in  the  agreement  it  may  be 
assumed  that  the  parties  considered  the  mat- 
ter of  possible  claims  or  contests  arising  to 
disturb  the  possession  of  the  lessee.  No- 
where in  the  complaint  is  it  stated  or  inti- 
mated that  any  fraud  was  practiced  upon  the 
plaintiff  by  the  defendant,  and  the  evidence 
does  not  show  that  any  false  representations 
were  made  as  to  the  quality  of  defendant's 
title  to  the  land.  The  situation  was,  as  ex- 
pressed by  the  evidence,  that  the  plaintiff 
was  willing  to  accept  tbe  lease  made  to  it 
by  the  defendant,  resting  for  its  security 
upon  that  term  of  the  agreement  which  made 
the  lessor  bound  to  protect  the  lessee  in  pos- 
session against  the  claims  of  other  persons. 
Clearly  it  would  seem  to  follow  by  every  fair 
inference  that  the  plaintiff  was  not  relying 
upon  any  implied  covenants,  but  rather  upon 
the  specific  and  express  terms  of  the  agree- 
ment held  by  it  Under  such  a  condition  of 
the  contract  and  the  evidence,  was  the  plain- 
tiff Justified  in  vacating  the  property  after 
suit  was  brought  to  quiet  title  and  assert 
the  claim  that  It  was  evicted  thereby?  We 
think  not.  It  is  not  shown  but  that  the  de- 
fendant at  the  time  df  this  trial  still  possess- 
ed at  least  an  equitable  Interest  in  the  land, 
and  it  was  not  shown  that  it  would  not  or 
could  not  in  some  way  protect  the  possession 
of  its  tenant  This  possession  had  not  been 
the  subject  of  direct  attack  or  interference, 


for  it  was  shown  that,  notwithstanding  the 
suit  to  quiet  title  of  tbe  Lucky  Boy  Oil  Com- 
pany was  brought  in  June,  1911.  tbe  plain- 
tiff remained  in  possession  and  continued  to 
operate  the  property  nntll  November  of  the 
same  year.  One  of  its  managing  officen, 
when  asked  whether  it  was  not  a  fact  that 
work  was  stopped  because  of  the  lack  of 
funds,  responded  in  tbe  affirmatlvfe  There 
are  authorities  holding  that,  evoi  conceding 
an  eviction  of  the  tenant  might  have  followed 
the  bringing  of  the  action  to  quiet  title  by  the 
owner  of  the  paramount  title,  the  right  to 
take  advantage  of  such  eviction  might  be 
waived  by  the  tenant  remaining  in  posses- 
sion. However,  our  conclusions  do  not  in- 
volve any  arollcatlon  of  the  holding  made  by 
such  decisions. 

[3]  Respondent  has  all  along  contended 
that  the  agreement,  which  we  have  called  a 
lease,  did  not  amount  to  such;  but  we  think 
that  it  should  properly  be  so  termed.  Any 
matter  of  mere  form  or  designation  which 
the  parties  may  give  ttf  a  document  will  not 
change  its  legal  effect  In  order  that  plain- 
tiff might  make  a  case  sufildent  against  a 
motion  for  Judgment  of  nonsuit,  we  think 
that  it  should  have  shown  a  breach  of  the 
express  term  of  the  contract  which  bound  the 
defendant  to  protect  it  In  passession.  It 
voluntarily  gave  np  possession,  abandoned 
the  property,  and  did  that,  too,  without  there 
being  any  Judgment  declaring  the  rights 
of  the  Lu(dcy  Boy  Oil  Company  or  foreclos- 
ing the  interest  of  the  defendant 

The  view  we  have  taken  of  the  main  ques- 
tion makes  it  unnecessary  to  consider  or  dis- 
cuss tbe  (Ejections  urged  as  to  the  admis- 
sion and  rejection  of  testimony. 

The  Judgment  is  affirmed. 

We  concur:    CONRET,  P.  J. ;  SHAW,  J. 


(7>  Or.  M4) 
I/ESLIB  V.  MeNEIL  et  ox. 
(Supreme  Court  of  Oregon.    Feb.  8,  1918.) 

AlTAOHHENT    €=>20S>— AlTinATir   FOB    PuMJ* 

OATioN— Sufficiency. 
An  affidavit  for  publication  of  sanunons  in 
a  suit  in  which  an  attachment  is  levied  on  land 
must  allege  that  the  defendant  has  property 
within  the  state;  and,  it  failing  to  contain  audi 
an  averment,  the  court  does  not  acquire  juris- 
diction, and  any  judgment  based  thereon  is  void. 

[Ed.  Note.— For  other  cases,  see  Attachment, 
Cent.  Dig.  SS  675-687.  690,  691;  Dec.  Dig.  «=» 
209.] 

Department  2.  Appeal  from  Cticolt  Court, 
Coos  County;  John  S.  Coke,  Judge. 

Action  by  G.  W.  Leslie  against  J.  D.  Mc- 
Neil and  wife.  Defendants'  objections  to  the 
confirmation  of  a  sale  of  attached  land  were 
sustained,  and  plaintiff  appeals.    Affirmed. 

Plaintiff  began  an  action  for  the  recoveiT 
of  money  by  filing  a  complaint  and  placing 
in  the  hands  of  the  sheriff  a  summMis  to  be 
forwarded  to  the  sheriff  of  Harney  connty. 
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where  defendants  then  resided,  and  a  writ 
of  attachment  was  Issued  and  a  levy  made 
thereunder  by  the  sheriit  of  Cioos  county  up- 
on certain  real  property.  The  summons  was 
subsequently  served  upon  the  defendants  per- 
sonally In  Harney  county,  and  they  appeared 
specially  by  a  motion  to  quash  the  service  of 
summons  which  motion  was  allowed.  There- 
after an  alias  summons  was  issued  and  plac- 
ed In  the  hands  of  the  sheriff  of  Coos  coun- 
ty for  service,  and  by  him  returned  "Not 
found."  This  was  followed  by  the  filing  of 
an  affidavit  for  publication  of  the  summons, 
since  in  the.  meanwhile  the  defendants  had 
removed  to  Texas.  The  affidavit  contains, 
among  others,  the  following  allegation: 

"That  at  the  time  said  Bommons  and  also  said 
altas  simimons  was  in  the  hands  of  the  sheriff 
for  Ooos  county,  Or^on,  for  service,  there  was 
at  each  of  said  times  a  writ  of  attachment  is- 
sued in  this  cause  and  in  the  hands  of  said  sher- 
iff for  service,  and  that  immediately  upon  the 
receipt  of  each  of  said  writs  of  attachment  the 
sheriff  for  Coos  county,  Oregon,  did  then  and 
there  execute  the  same  and  attach  certain  real 
property  situated  in  Coos  county,  Oregon,  which 
property  the  said  sheriff  now  holds  under  and  by 
virtue  of  said  writ." 

Thereafter  an  order  was  made  and  en- 
tered directing  the  publication  of  the  sum- 
mons, and  as  a  result  of  such  publication  a 
Judgment  was  entered  upon  the  default  of 
the  defendants,  which  contained  the  follow- 
ing clause: 

"It  further  appearing  to  the  court  that  there 
being  certain  real  property  attached  in  this 
cause  belonging  to  the  defendants  situated  in 
Coos  county,  Oregon,  it  is  therefore  ordered  and 
adjudged  that  said  real  property  be  sold  as  pro- 
vided oy  statute  and  the  proceeds  tiiereof  be  ap- 
plied upon  this  judgment" 

Afterward  the  property  was  sold  under 
the  Judgment  and  plaintiff  moved  for  a  con- 
firmation of  the  sale,  whereupon  the  defend- 
ants appeared  specially  and  filed  objections 
to  the  confirmation  thereof.  Upon  a  hearing 
the  objections  were  sustained,  and  the  motion 
for  confirmation  denied  and  plaintiff  appeals. 

Edward  H.  Joehnk,  of  Marshfield  (Geo. 
Watklns,  of  Marshfield,  on  the  brief),  tor  ap- 
pellant H.  Q.  Hoy,  of  Marshfield  (L  N.  MU- 
ler,  of  Marshfield,  on  the  brief),  for  respond- 
ents. 

BBNSON,  J.  (after  stating  the  facts  ais 
above).  We  find  it  necessary  to  consider 
bat  one  of  the  several  questions  presented, 
and  that  la  the  sufficiency  of  the  affidavit  for 
publication  of  summons.  It  will  be  noted 
that  this  affidavit  does  not  anywhere  allege 
that  either  of  the  defendants  has  any  prop- 
erty within  the  state  of  Oregon.  The  para- 
graph quoted  in  the  above  statement  is  the 
only  reference  to  property  that  is  to  be  found 
In  Uie  entire  document  It  is  not  even  alleged 
that  the  sheriff  has  attached  property  belong- 
ing to  the  defendants,  but  simply  that  the 
officer  did  attach  "certain  real  property  situat- 
ed in  Coos  county,  Oregon."    This  court  has 


held  that  the  affidavit  for  publication  of  sum- 
mons must  allege  that  the  defendant  has 
property  within  the  state,  and  it  failing  to 
contain  such  an  averment  the  court  does  not 
acquire  any  jurisdiction,  and  any  Judgment 
based  thereon  Is  void.  Colbum  t.  Barrett 
21  Or.  27,  26Pac.  lOOa 

It  follows  that  the  judgment  must  be  af- 
firmed;  and  It  Is  so  ordered. 

MOORE3,  a  J.,  and  BEAN  and  HABBIS, 
JJ.,  concur. 

(80  Or.  160) 
JOHNSON  V.  McBajNZIE. 
(Supreme  Court  of  Oregon.     Feb.  8,  1916.) 

1.  MoBTOAdES  «s>32— TaARSAcnoKS  Consti- 
tuting— Deed. 

Where  a  loan  broker  who  secured  a  loan  to 
enable  plaintiff  to  erect  a  building  on  a  lot  took 
a  conveyance  of  the  premises  under  an  agree- 
ment that  the  building  should  be  completed,  sold 
and  the  proceeds  divided,  and  it  appeared  that 
the  loan  broker  was  not  liable  for  any  sums  ad- 
vanced to  plaintiff  and  that  at  the  time  of  the  . 
conveyance  there  was  no  pre-existing  debt  due 
the  broker,  the  transaction,  though  the  broker 
deemed  it  bis  duty  to  protect  the  lender,  some  of 
the  proceeds  of  the  loan  having  been  diverted 
from  the  agreed  purpose,  cannot  be  construed  as 
a  mortgage. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  }{  60-68,  84-04;   Dec.  Dig.  <S=»32. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Mortgage.] 

2.  Trusts  <s=9l7,  18— Dbolaratioit  or  Tbitst 
— Necbssitt. 

Under  L.  O.  L.  §  804,  declaring  that  no  in- 
terest in  real  property  other  than  a  lease  for  a 
term  not  exceeding  one  year,  nor  any  trust  or 

gower,  can  be  created  or  declared  otherwise  than 
y  operation  of  law  or  by  a  conveyance  or  other 
instrument  in  vrriting,  no  trust  can  arise  In  mon- 
eys realized  from  the  sale  of  land  held  under 
a  parol  trust  where,  after  the  sale,  there  was 
no  declaration  of  trust  the  parol  trust  being 
invalid. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent 
Dig.  SS  15-24 ;   Dec.  Dig.  <S=>17,  la] 

Department  1.  Appeal  from  Circuit  Court 
Multnomah  County ;  George  N.  Davis,  Judge. 

Action  by  Florence  Johnson,  formerly  Flor- 
ence Smith,  against  J.  H.  McKenzlei  From 
a  judgment  for  defendant  plaintiff  appeals. 
Affirmed. 

John  C.  ShUlock,  of  Portland,  for  appel- 
lant Milton  Reed  Klepper,  of  Portland  (J. 
L.  Conley,  of  Portland,  on  the  brief),  for 
respondent 

MOORE,  C.  J.  This  is  an  appeal  by  the 
plaintiff  from  a  decree  dismissing  her  suit 
for  an  accounting.  The  testimony  shows  that 
for  some  time  prior  to  the  fkdl  of  1909,  the 
plaintiff,  Florence  Johnson,  then  Mrs.  Smith, 
and  her  father,  H.  H.  Bean,  had  been  buying 
lots  In  Portland,  Or.,  putting  up  buildings 
thereon  with  money  obtained  from  the  de- 
fendant, J.  H.  McKenzle,  a  broker,  selling  the 
real  prc^jerty  thus  improved,  and,  from  the 
proceeds,  paying  the  sums  borrowed.  The 
plaintiff  had  a  c«»itract  to  purchase  lot  8  la 
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i>Iock  12  in  Merlow,  an  addition  to  that  city, 
and  applied  to  the  defendant  to  secure  for 
her  a  loan  of  $2,000,  with  which  to  erect  a 
two-story  house  on  the  premises.  He  pro- 
cured that  sum  from  G.  C.  Marton,  for  wbidi 
service  the  plaintiff  promised  to  pay  2  per 
cent  foi  negotiating  the  loan'  and  one-half 
of  1  per  v«nt  for  paying  out  the  money  for 
labor  employed  upon  and  material  used  in 
putting  np  the  dwelling.  From  the  sum  loan- 
ed the  defendant  paid,  on  December  11, 1909, 
$595.90,  the  remainder  due  to  the  Portland 
Trust  Company,  the  owner  In  fee  of  the  lot, 
which  conveyed  it  to  the  plaintiff,  who  there- 
upon executed  to  Marton  a  mortgage  of  the 
premises.  The  plaintiff's  father,  who  was 
superintending  the  construction  of  the  build- 
ing upon  the  lot,  suddenly  died  February  16, 
1910,  but  prior  thereto  the  defendant  advanc- 
ed to  him,  from  the  loan,  $1,000.  Between 
the  time  of  Mr.  Bean's  death  and  April  28, 
1910,  the  defendant  gave  the  plainUff  $85.40, 
paid  for  labor  and  material  $240.71,  charged 
as  commissions  $40  and  $10,  respectively,  for 
securing  the  loan  and  disbursing  the  money, 
paid  $15  for  an  abstract  of  the  title  to  the 
lot,  expended  $4  In  connection  with  the  mak- 
ing of  the  mortage,  and  $16  for  insurance 
on  the  building,  or  $2,007.01,  that  sum  being 
$7.01  more  than  the  loan.  When  the-plain- 
tiff's  father  died  the  house  was  unfinished, 
and  on  June  9,  1910,  for  the  express  consid- 
eration of  $100,  she  executed  to  the  defend- 
ant a  quitclaim  deed  of  the  lot,  which  was 
not  filed  for  record  until  September  14,  1910, 
in  consequence  of  a  mistake  in  the  sealed 
instrument  The  defendant  between  June 
13,  1910,  and  August  15th  thereafter,  paid 
out  from  his  own  money  $1,061.07  In  complet- 
ing the  dwelling.  He,  on  October  5,  1910, 
agreed  In  writing  to  sell  and  convey  to 
Elizabeth  A.  Mack  the  real  property  describ- 
ed, for  which  she  stipulated  to  give  $3,950, 
and  then  paid  $100,  which  tatter  sum  was 
given  a  broker  for  negotiating  a  sale  of  the 
premises.  Mrs.  Mack  assumed  the  payment 
of  the  mortgage,  then  amounting  to  $2,052, 
agreed  to  pay  Norman  Bean,  the  plaintiff's 
brother,  $135  for  labor  performed  upon  the 
dwelling,  and  executed  promissory  notes  for 
$1,663,  payable  in  installments  to  the  defend- 
ant who,  by  indorsement  converted  them  in- 
to cash,  making  a  profit  of  $601.93  on  the 
sale  of  the  lot 

The  complaint  substantially  charges  that 
in  March,  1910,  the  plaintiff  and  the  defend- 
ant entered  Into  an  agreement  whereby  he 
stipulated  to  furnish  money  enough  to  com- 
plete the  house,  and  In  consideration  thereof 
she  engaged  to  convey  to  him  the  lot  which 
he  was  to  sell  and  from  the  proceeds  pay 
the  Indebtedness  against  the  property,  the 
expenses  incurred  In  completing  the  building, 
retain  a  reasonable  sum  as  commission  for 
his  services  and  pay  over  the  remainder  to 
her;  that  pursuant  to  that  agreement  she 
executed  a  deed  of  the  real  property  to  the 


defendant  who,  complying  with  the  terms  of 
the  contract  furnished  the  money  to  com- 
plete the  building  and  sold  and  conveyed  the 
premises,  but  upon  plaintiff's  demand  refused 
to  account  to  her  for  any  of  the  profits,  and 
that  $50  is  a  reasonable  sum  for  his  services. 
The  material  allegations  of  the  plaintiffs  pri- 
mary pleading  are  controverted  by  the  an- 
swer which  for  a  separate  defense  asserts 
that  the  title  to  the  lot  was  absolntely  con- 
veyed to  the  defendant  who,  by  a  parol 
agreement  stipulated  to  relieve  the  plaintiff 
of  all  Uability  to  the  mortgagee  and  on  ac- 
count of  outstanding  obligations  for  labor 
employed  upon  the  building  and  material 
furnished  for  its  construction,  the  terms  of 
which  agreement  he  had  folly  performed. 

No  written  note  or  memorandum,  signed 
by  the  defendant,  was  offered  in  evidence  to 
establish  a  declaration  of  any  beneficial  in- 
terest In  the  real  property  alleged  to  have 
been  held  by  him  in  trust  for  the  plaintiff. 
Her  testimony,  which  is  corroborated  by  that 
of  her  witnesses,  conforms  to  the  allegations 
of  the  complaint  A  fair  consideration  of 
that  testimony  tends  to  prove  an  agreement 
by  the  parties  for  a  joint  adventure,  where- 
by the  lot  was  conveyed  to  defendant  In  or- 
der that  he  might  furnish  the  money  neces- 
sary to  finish  the  buUding,  sell  the  real  prop- 
erty, and  divide  the  proceeds.  After  her  fa- 
ther's death  the  plaintiff  paid  $10  for  paint 
used  on  the  building,  expended  $90  which 
she  procured  from  her  mother  in  paying  for 
labor  employed  on  the  dwelling,  and  in  July, 
1911,  she  also  paid  Ward  Bros.  $146.36  for 
material  that  went  into  the  structure.  The 
latter  payment  was  made  long  after  she  ex- 
ecuted her  deed  to  the  defendant.  She  also 
exercised  a  supervision  over  the  finishing  of 
the  house  and  assisted  in  making  a  sale  of 
the  premises  to  Mrs.  Mack. 

A  witness  testified  that  the  defendant  in- 
formed him  the  quitclaim  deed  was  executed 
by  the  plaintiff  pursuant  to  an  agreement 
that  she  was  to  have  six  months  within 
which  to  redeem  the  property;  but  not  hav- 
ing done  so,  all  her  Interest  In  and  risht  to 
the  premises  were  extinguished. 

So  far  as  can  be  discovered  from  a  carefol 
examination  of  the  testimony,  there  was  no 
debt  due  or  owing  from  the  plaintiff  to  the 
defendant  when  she  executed  to  him  a  deed 
for  the  lot  The  defendant  testified  that  $500 
of  the  money  obtained  from  Mr.  Martoo  and 
advanced  to  Mr.  Bean  was  expended  by  the 
latter  in  preparing  a  basement  on  another 
lot  upon  which  no  building  was  erected  by 
reason  of  the  sudden  death  of  the  plaintiff's 
father.  The  defendant  may  have  considered 
a  moral  obligation  rested  upon  him  to  see 
that  the  sum  so  diverted  was  restored  to  tlia 
building  for  the  erection  of  which  the  money 
was  borrowed,  thereby  augmenting  the  se- 
curity upon  the  faith  of  which  the  mortgagee 
evidently  relied  when  he  made  the  loan. 

[1]  The  evidence  shows  the  plaintiff  paid 
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1160  on  the  pnrcbase  of  the  lot,  and  had  also 
discharged  a  few  small  Installments  of  the 
consideration,  prior  to  December  11,  1909, 
and  was  then  owing  $596.90  when  the  real 
property  was  conveyed  to  her  hy  the  Portland 
Trust  Company.  It  Is  reasonable  to  suppose 
the  value  of  the  unimproved  lot  could  not 
have  been  regarded  as  adequate  security  for 
a  loan  of  $2,000,  either  by  the  defendant  or 
Mr.  Marton,  but  that  said  sum  was  to  be 
expended  In  erecting  a  building  on  the  prem- 
ises. Whether  the  defendant  believed  he 
should  protect  the  Interests  of  the  mortgagee 
Is  only  conjectural,  but  be  that  as  It  may, 
there  was  no  debt,  so  far  as  can  be  determin- 
ed from  the  testimony,  due  from  the  plain- 
tiff to  the  defendant  by  reason  of  the  money, 
which  he  asserts,  but  she  denies,  her  father 
diverted,  'so  that  her  conveyance  of  the  lot 
could  be  regarded  as  a  mortgage,  though  in 
form  a  quitclaim  deed.  Thus  no  unextin- 
guished pre-existing  debt  remained  and  no 
new  debt  was  intended  to  be  created  when 
the  conveyance  was  given,  and  for  these  rea- 
sons the  deed  was  not  designed  as  security, 
and  cannot  be  declared  in  effect  a  mort- 
gage. Grover  v.  Hawthorne  Estate,  62  Or. 
77,  114  Pac.  472,  121  Pac.  808. 

[2]  The  complaint  does  not  aver  nor  does 
the  plaintiff's  testimony  show  that  after  sell- 
ing the  real  property  and  obtaining  the  con- 
sideration for  it,  the  defendant,  pursuant 
to  the  oral  agreement,  or  otherwise,  declared 
a  trust  as  to  the  money  in  plaintiff's  favor. 
There  was  therefore  a  failure  to  establish  an 
express  trust  in  the  real  property.  L.  O. 
L.  i  804;  Cooper  v.  Thomason,  30  Or.  161, 
45  Pac  296;  Barger  v.  Barger,  30  Or.  268, 
47  Pac.  702;  Parrlsh  v.  Parrlsh,  33  Or,  487, 
54  Pa&  352;  Richmond  v.  Bloch,  36  Or.  590, 
60  Pac.  385.  Though  a  different  rule  may  ob- 
tain In  other  jurisdictions,  the  principle  Is 
settled  in  Oregon  that  a  parol  trust  in  a  sum 
of  money,  obtained  from  the  sale  of  land 
which  was  made  pursuant  to  an  oral  agree- 
ment to  hold  the  fund  for  the  beneficiary,  can 
arise  only  by  a  specific  declaration  of  the 
trustee  to  that  effect  and  made  after  the 
sale.  Cooper  v.  Thomason,  supra;  Martin 
V.  Martin,  43  Or.  119,  72  Pac.  639.  In  the 
absence  of  an  averment  of  that  kind  sub- 
stantiated by  adequate  proof,  the  trial  court 
committed  no  error  in  denying  the  relief 
sought 

The  decree  is  therefore  affirmed. 

BURNETT,  HARRIS,  and  McBRIDE,  33., 
concur. 

(79  Or.  166) 

STANSBERT  et  al.  v.  FIRST  METHODIST 

EPISCOPAL  CHURCH  et  aL 
(Suprane  Court   of  Oregon.     Feb.   1,   1016.) 

1.  Dedication    «=>12— Parol   Dedication— 
Pbovisional  Constitution— TiTtE. 

There  could  be  no  binding  parol  dedication 
of  land  to  a  charitable  purpose  by  one  holding 


the  land  under  the  provisional  Constitution  of 
Oregon,  and  before  securing  a  donation  certifi- 
cate nnder  the  Donation  liiw  enacted  by  Con- 
gress on  September  27,  1860  (9  Stat.  496,  c 
76) ,  since  the  claimant  had  no  title  to  such  land. 
[Ed.  Note.— For  other  cases,  see  Dedication, 
Cent  Dig.  {§  6,  7;  Dec.  Dig.  «=>12.] 

2.  EsTOPPKL  <e=337— Deeds— Aftbb-Acquibxd 

PbOPEBTY — QUITOLiAIM. 

Where  the  claimant  of  land  nnder  the  pro- 
visional Constitution  entered  into  an  oral  agree- 
ment to  convey  it  before  the  passage  of  Donation 
Act  Cong.  Sept  27,  1860,  section  4  of  which 
provided  that  all  future  contracts  of  persons  en- 
titled to  the  benefit  of  the  act  for  the  sale  of  land 
before  receiving  a  patent  should  be  void,  which 
agreement  was  evidenced  by  a  quitclaim  deed  ex- 
ecuted after  the  passage  of  the  act  and  void 
thereunder,  was  enforceable  against  such  claim- 
ant or  his  heirs  after  the  receipt  by  him  of  a 
donation  certificate  nnder  the  act  though  the 
issuance  of  such  certificate  or  a  patent  thereon 
did  not  of  itself  pass  title  to  the  proposed  gran- 
tee. 

[Ed.  Note.— For  other  cases,  see  Estoppel, 
Cent.  Dig.  S(  91-98;  Dec  Dig.  <S=>37.] 

3.  Deeds  «=>95  —  Recitai.  or  Pubposb— 
"Etc." 

The  use  of  the  abbreviation  "etc.,"  follow- 
ing the  recital  of  the  purpose  of  a  deed,  if  it  is 
to  be  accorded  any  meaning  at  all,  signifies  "and 
other  like  purposes." 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent. 
Dig.  H  238,  241-254;  Dec.  Dig.  «=>95. 

For  other  definitions,  see  Words  and  Phrases, 
SHrst  and  Second  Series,  Etc.] 

4.  Reuoioub  Societies  <S=>17— Convetance 
FOB  GiiUBCH  Purpose— "Pkbpetual  Tbost" 
— Tbust. 

For  a  conveyance  to  create  a  perpetual 
trust  by  the  expression  of  the  purpose  for  which 
the  deed  is  given,  it  is  necessary  that  an  exclu- 
sive purpose  be  specified  and  appropriate  lan- 
guage used  to  express  or  import  a  perpetual  use 
of  the  land  for  such  purpose,  such  as,  that  it 
shall  be  used  for  the  purpose  "only"  or  forever" 
or  "for  no  other  purpose." 

[Ed.  Note.— For  other  cases,  see  Religious  So- 
cieties, Cent  Dig.  8$  109,  110;  Dec  Dig.  «=» 
17.] 

5.  Religious  Societies  «=>17— Convetance 
roB  Chubch  Pubposes— Tkust. 

Where  a  deed  recited  that  the  land  con- 
veyed was  "for  the  purpose  of  a  parsonage, 
church,  etc.,"  such  recital  did  not  create  a 
trust  compelling  the  use  of  the  land  conveyed 
for  such  purposes  only,  since  such  recital  did  no 
more  than  to  express  the  motive  of  the  grantor, 
or  announce  the  intention  of  the  grantee,  and 
was  not  appropriate  for  the  creation  of  such  a 
trust 

[Bid.  Note.— For  other  cases,  see  Religious 
Societies,  Cent  Dig.  i{  109,  110 ;  Dec  Dig.  <S=» 
17.] 

6.  Deeds  ®=»124  —  Constbuotion  —  Restbio- 
tions. 

Under  the  policy  of  the  law  favoring  the 
vesting  of  estates,  all  doubts  in  a  deed  convey- 
ing a  fee,  should  as  a  rule  l>e  resolved  in  favor 
of  a  free  user  of  the  property  and  against  the  re- 
strictions. 

[Ed.  Note. — For  other  cases,  see  Deeds,  Cent. 
Dig.  i§  34&-366,  416-428,  434,  435,  439,  462; 
Dec.  Dig.  <8=>124.] 

7.  Religious  Societies  «=>18— Conveyance 
FOB  Chubch  Pubposes— Length  of  Useb. 

Where  a  deed  recited  that  the  land  con- 
veyed was  to  be  used  for  a  church  and  parson- 
age, and  the  consideration  partially  was  that 
the  grantee  was  to  so  use  the  laud,  a  user  in 
conformity  for  more  than  60  years,  fully  satis- 
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fled  Ridi  obllgadon  tmder  the  rule  that  long- 
continuecl  use  operates  as  full  payment. 

[Ed.  Note.— For  other  cases,  see  BeligioQS  So- 
cietiea,  Cent.  Dig.  ||  111-129;  Dec.  Dig.  «==> 
18.J 

In  Banc.  Appeal  from  Cirenit  Conrt,  Holt- 
nomah  County ;  W.  N.  Catena,  Judge. 

Action  by  S.  A.  Stansbery  and  othera 
against  the  First  Metbodist  Episcopal  Church, 
a  corporation,  and  others.  Judgment  for  de- 
fendants, and  plaintiffs  appeal.    Affirmed. 

This  suit  involves  lot  No.  8,  the  north  half 
of  lot  No.  7,  the  west  20  feet  of  lot  1,  and 
the  west  20  feet  of  the  north  half  of  lot  2, 
In  block  23,  of  the  city  of  Portland,  Or.  The 
property  is  located  at  the  comer  of  Third 
and  Taylor  streets,  and  is  commonly  known 
as  the  Taylor  Street  Church.  The  plaintiffs 
are  members  of  the  First  Methodist  Episco- 
pal Church  of  Portland,  and  the  defendants 
are  the  First  Iilethodlst  Episcopal  Church, 
a  corporation,  the  trustees  of  the  corporation 
and  the  pastor  of  the  church.  The  persons 
and  bodies  vested  with  authority  according 
to  the  laws  of  Methodism  are:  The  general 
conference,  the  annual  conference,  the  quar- 
terly conference,  the  official  board,  the  trus- 
tees, the  bishop,  the  district  superintendent, 
and  the  pastor.  The  general  conference  is 
the  supreme  lawmaking  body  and  enactu  the 
laws,  rules,  and  regulations  for  the  Metho- 
dist Episcopal  Church;  the  annual  confer- 
ence is  next  in  point  of  authority ;  the  quar- 
terly conference  Is  the  governing  body  for  a 
church;  the  official  board  with  certain  lim- 
itations takes  the  place  of  the  quarterly 
conference  during  the  interim  between  ses- 
sions of  the  latter  body.  The  personnel  of 
the  official  board  and  the  quarterly  confer- 
ence is  the  same.  The  trustees  hold  the 
property  for  the  society.  The  general  con- 
ference selects  and  assigns  the  bishops  who 
are  vested  with  power  to  consolidate  socie- 
ties, fix  the  boundaries  of  districts,  and  make 
appointments  of  preachera.  The  district  su- 
perintendent "presides  over  the  quarterly 
conference  when  present"  Upon  the  consol- 
idation of  two  or  more  societies  "the  duty 
and  responsibility  of  regulating  the  place 
where  the  principal  activities  of  the  church 
should  take  place  and  the  public  worship 
should  be  conducted"  are  imposed  "upon  the 
quarterly  conference  with  the  consent  of  the 
pastor."  The  plaintiffs  are  seeking  to  en- 
join the  defendants  from  closing  the  "church 
edifice  at  the  comer  of  Third  and  Taylor 
streets,  and  from  preventing  the  plaintiffs 
and  the  other  members  of  the  said  congrega- 
tion from  entering  the  same  and  holding  re- 
ligious services  therein,  and  that  they  be 
enjoined  from  selling,  leasing,  or  otherwise 
disposing  of,  or  using  the  said  property,  ex- 
cept for  a  house  of  public  worship,  or  from 
otherwise  or  in  any  other  manner  diverting 
the  said  property  from  the  uses  to  which  it 
was  dedicated  and  for  which  it  Is  held  in 
trust  by  the  said  defendants." 


A  Methodist  mission  chnrdi  was  MtabUsh- 
ed  in  1848,  and  for  a  nnmber  of  years  was 
the  only  Methodist  church  in  Portland.  On 
November  6,  1850,  Daniel  H.  Ijowiiadale^ 
Stephen  Coffin,  and  William  W.  Chapman  ex- 
ecuted and  delivered  to  James  H.  Wilbur, 
the  pastor  of  the  drarcb,  a  writing  as  fol- 
lows: 

"This  indenture  made  and  entered  into  this 
5th  dav  of  November,  A.  D:  1850,  between  Ste 
phen  Co£Sn,  Daniel  H.  Lownsdale,  and  William 
W.  Chapman,  proprietors  of  Portland,  Waah- 
ington  county,  Or^on  territory,  of  the  first 
part,  and  James  H.  Wilbur,  tmstee  of  the 
Methodist  Episcopal  Church  or  the  same  place, 
of  the  other  part,  witnessetb,  the  party  of  the 
first  part  for  and  in  consideration  of  the  mna 
of  one  dollar  and  divers  other  good  causes  to 
them,  there  and  thereunto  moving  doth  release, 
confirm  and  quitclaim  unto  the  said  party  of  the 
second  part  the  following  described  town  proi>- 
erty  in  the  said  town  of  Portland,  to  Wit :  Lota 
Nos.  one  (1),  two  (2),  six  (6),  seven  (T)  and 
eight  (8),  in  block  No.  twenty-three  (23),  in  tiia 
said  town  for  the  purpose  of  a  parsonage, 
church,  etc.  And  the  party  of  the  first  part  cov- 
enants to  and  with  the  party  of  the  second  part 
that  if  at  any  time  thereafter  they  or  either  of 
them  shall  obtain  a  fee-simple  title  to  said  prop- 
erty from  the  United  States,  they  will  convey 
the  same  to  the  party  of  the  second  part  by  ieA 
of  general  warranty.  In  testimony  the  party 
of  the  first  part  have  hereunto  set  our  bands 
and  seals  the  day  and  year  aforesaid." 

The  five  lots  cover  a  little  more  than  the 
north  half  of  block  23 ;  block  23  is  bounded 
on  the  east  by  Second  street,  on  the  north  by 
Taylor  street  and  on  the  west  by  Third 
street.  On  March  11, 1852,  Daniel  H.  liOwns- 
dale  ffied  on  land.  Including  block  23,  under 
the  terms  of  the  Act  of  Congress  of  Septem- 
ber 27,  1850,  commonly  called  the  donation 
law.  On  September  10,  1853,  James  H.  WU- 
bur  assigned  all  his  interest  in  the  lots  by 
making  the  following  writing: 

"I  hereby  relinquish,  assign,  make  over  and 
convey  all  my  rignt,  title  and  interest  to  the 
within  described  lota  to  Clinton  Kelly,  A.  A. 
Durham,  Perry  Prettyman,  Albert  Kdly,  John 
D.  Dickenson,  Samuel  Nelson  and  P.  G.  Bn- 
channn,  trustees  of  the  church  property  within 
described  in  the  city  of  Portland,  Oregon  tei^ 
ritory." 

On  October  17,  1800,  a  donation  certificate 

was  issued  to  Daniel  H.  Lownsdale  reciting 
that  he  was  entitled  to  a  patent,  but  a  pat- 
ent was  not  issued  until  June  6,  1865,  being 
subsequent  to  his  death,  which  occurred  in 
May,  1862.  On  June  1,  1807,  the  tmstees  of 
the  church  ffied  -  articles  of  incorporation, 
which  recited: 

That  the  name  assumed  by  the  corporatioa  is 
the  "First  Methodist  Episcopal  Church  in  Port- 
land, Oregon,"  and  that  the  object  "of  this  cor- 
poration shall  be  to  continue  the  church  organ- 
izations on  lots  Nos.  1,  2,  7,  and  8  in  block  23 
in  the  city  of  Portland,  to  erect  a  meeting  house 
thereon,  and  to  hold  said  premises  in  trust,  that 
they  shall  be  used,  kept,  maintained  and  dis- 
posed of  as  a  place  of  divine  worship  for  the  nse 
of  the  ministry  and  memberships  of  the  Metho- 
dist Episcopal  Church  in  the  United  States  of 
America,  subject  to  the  discipline,  nsage  and 
ministerial  opportunity  of  said  church  as  from 
time  to  time  authorized  and  declared  by  the 
General  Conference  of  said  church,  and  the  an- 
nual conference  in  whose  handa  the  said  prem- 
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ises  are  situated.  Provided  however  that  the 
trustees' of  said  house  and  premises  shall  at  all 
times  permit  such  ministers  and  preachers  be- 
longing to  the  Methodist  Episcopal  Church  as 
sbaL  from  time  to  time  be  duly  authorized 
by  the  General  Conference  of  the  ministers  of 
•aid  church  or  by  the  annual  conference,  to 
preach  and  expound  God's  Holy  Word  and  to 
execute  the  discipline  of  the  church  and  to  ad- 
minister the  sacrament  therein,  according  to  the 
usages  of  the  church." 

On  April  IB,  1S70,  James  H.  Wilbnr  and 
wife  executed  and  delivered  to  the  "tmstees 
of  the  Methodist  Episcopal  Church  in  Port- 
land" a  deed  confirming  the  instrument  sign- 
ed September  10,  1853,  by  James  H.  Wilbnr. 
On  September  20, 1873,  the  heirs  of  I>aniel  H. 
Ijownsdale  conveyed  "all  of  the  northerly 
half  (being  100  feet  by  200)  of  block  number- 
ed twenty-three  (23)  as  designated  upon  the 
maps  or  plats  of  said  city  in  common  use," 
upon  the  express  condition  that  the  land 
shall  not  be  divided  into  different  parcehs, 
but  shall  be  forever  used  as  a  site  for  a  Meth- 
odist church  building,  with  Sunday  school 
room,  a  parsonage,  and  never  as  a  site  for 
two  or  more  distinct  church  buildings  or  for 
any  secular  parposes;  and  it  was  provided 
that  If  any  ot  the  conditions  be  broken  the 
property  should  revert  to  the  heirs  who  were 
to  have  the  right  to  enter  and  take  posses- 
sion of  the  land.  In  1877  and  1878,  for  the 
aggregate  sum  of  $1,000,  the  heirs  ot  Danld 
H.  Lrownsdale  Quitclaimed  to  the  board  of 
tmstees  of  the  First  Methodist  Episcopal 
Church  all  their  right,  title,  and  interest  in 
lots  1,  2,  7,  and  8  in  block  23.  On  April  4, 
1884,  the  "Grace  Methodist  Episcopal  Church 
In  Portland^  Oregon,"  was  organized  and  in- 
con)orated.  On  March  6,  1888,  "for  the  pur- 
pose of  enlarging  and  better  defining  the  ob- 
jects, undertakings,  purposes  and  powers  of 
said  corporate  trustees,  *  *  *  and  in 
some  respects  to  change  the  objects,  under- 
takings and  purposes  set  forth  in  the  articles 
of  incorporation  of  said  Methodist  Episcopal 
Church  in  Portland,  Oregon,  filed  May  31, 
1867,"  the  trustees  of  the  First  Methodist 
Episcopal  Church  filed  supplemental  articles 
of  incorporation  which  recite  that: 

"It  is  the  intention  and  i>urpose  of  this  cor- 
poration to  perpetually  maintain  a  Methodist 
Episcopal  Church  on"  the  land  now  owned  at 
Tliird  and  Taylor  streets;  that  "the  corpora- 
tion shall  have  full  power  to  sell  and  convey  by 
warranty  deed  when  so  authorized  by  the  quar- 
terly conference  of  the  said  First  M.  E.  Church 
in  Portland,  Oregon,  any  property  belonging  to 
said  church,  and  held  in  trust  by  said  corporate 
trustees,  except"  the  property  at  Tliird  and 
Taylor  streets,  which  "shall  not  be  sold  ot  con- 
veyed by  said  trustees  or  their  successors,  un- 
less such  power  and  authority  be  given  them  by 
filing  other  and  additional  supplemental  arti- 
cles of  incorporation  granting  such  authority  in 
accordance  with  the  discipline  of  said  church." 

The  First  Methodist  Episcopal  (3hnrcb  at 
Third  and  Taylor  streets  and  the  Grace 
Methodist  Episcopal  Church  at  Twelfth  street 
continued  as  separate  societies  nntil^  the 
meeting  of  the  annual  conference  held  in 
September,  1012,  at  Ashland,  Oregon,  when 
the  two  churches  were  united  and  consolidat- 


ed under  the  name  of  First  Methodist  Epis- 
copal Church,  by  order  of  Richard  J.  Cooke, 
a  bishop  of  the  Methodist  Episcopal  Church 
of  the  United  States  of  America  presiding  at 
the  annual  conference  of  1912.  The  order 
of  consolidation  had  been  preceded  by  the  ap- 
pointment of  committees  by  the  two  churches, 
conferences  of  the  committees,  reports  from 
these  conferences  favoring  a  union  of  the 
two  cfaiirches,  giving  notice  of  the  proposed 
union  to  members  of  both  churches,  and 
adoption  by  the  quarterly  conference  of  each 
church  of  the  reports  recommending  a  unl(m. 
Soon  after  the  order  of  consolidation,  the 
property  owned  by  the  Grace  Methodist  Epis- 
copal Church  was  transferred  to  the  First 
Methodist  Episcopal  Church,  and  the  former 
ceased  to  exist  as  an  organization.^  The 
church  building  at  the  comer  of  Twelfth  and 
Taylor  streets,  formerly  known  as  Grace 
Church,  was  closed,  and  the  combined  congre- 
gation worsltipped  at  Ttdii  and  Taylor 
where  all  the  church  activities  were  conduct- 
ed for  a  time;  at  the  end  of  a  few  months 
the  principal  services  were  transferred  to 
the  Twelfth  street  church ;  and  after  a  short 
period  the  Third  and  Taylor  street  building 
was  made  the  principal  place  of  worship, 
only  to  be  followed  by  a  second  transfer  to 
Twelfth  and  Taylor. 

The  quarterly  conference  of  the  First  Meth- 
odist Episcopal  Church  at  a  meeting  held  on 
October  13,  1913,  authorized  the  trustees  "to 
arrange  for  the  holding  of  our  chief  services 
at  Twelfth  and  Taylor  streets,"  and  also  to 
arrange  "for  the  conduct  of  such  services 
at  Third  and  Taylor  streets  as  may  be  nec- 
essary in  order  to  comply  with  the  law  with 
reference  to  the  use  of  said  property  for 
church  purposes."  CJomjplying  with  the  order 
given  by  the  quarterly  conference,  the  trus- 
tees determined  that: 

"Beginning  with  Sunday  morning  October  19, 
1913,  we  hold  our  services  at  Twelfth  and  Tay- 
lor street,  and  that  our  regular  services  there- 
after shall  be  held  at  Twelfth  and  Taylor  street, 
and  also,  until  further  plans  are  made,  we  ar- 
range to  bold  a  mid-week  prayer  service  each 
week  and  a  preaching  service  each  Sunday  eve- 
ning at  Third  and  Taylor  street." 

A  part  of  the  congregation  who  had  been 
worshipping  at  the  Third  street  church  de- 
clined to  go  to  Twelfth  street  when  the  first 
transfer  was  made,  and  a  like  result  follow- 
ed the  second  transfer.  Referring  to  the 
plan  "to  provide  services  at  Third  and  Taylor 
streets  for  Sunday  evening  and  for  prayer 
meeting  on  Thursday  night,"  complaint  was 
made  to  the  quarterly  conference  that  "cer- 
tain brethren  did  not  see  fit  to  conform  to 
that  action  and  Iiave  held  services  in  the 
morning."  Acting  on  "reports  to  the  effect 
that  the  people  worshipping  at  Third  and 
Taylor  were  organizing  Ladies'  Aid  Societies 
and  were  considering  the  employment  of  a 
deaconess,  etc..  Bishop  Ck)oke  requested  the 
district  superintendent  to  officially  notify  the 
people  that  no  such  organizations  can  be 
effected  excepting  under  the  authority  of 
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the  official  board,  and  with  the  approval  of 
the  pastor."  On  January  6,  1914,  a  petition 
was  presented  to  the  quarterly  conference 
requesting  that  body  to  "recommend  the  res- 
toration of  the  services  and  self-government 
of  the  church  at  Third  and  Taylor  streets 
upon  a  satisfactory  basis,  the  details  of 
which  shall  be  outlined  by  our  resident  bish- 
op." Many  earnest  but  unavailing  attempts 
were  made  by  all  parties  concerned  to  adjust 
the  dUTerences  arising  out  of  the  consolida- 
tion of  the  two  church  organizations  and  the 
transfer  of  the  "chief  activities"  to  Twelfth 
street  The  building  at  Third  and  Taylor 
streets  was  finally  closed  and  locked,  the 
plaintiffs  were  not  permitted  to  conduct 
services  in  the  building,  and  then  this  suit 
was  commenced.  The  decree  of  the  trial 
court  was  for  the  defendants,  and  the  plain- 
tiffs appealed. 

Martin  L.  Pipes,  of  Portland  (John  M. 
Pipes,  George  A.  Pipes,  and  Slnnott  &  Ad- 
ams, all  of  Portland,  on  the  brief),  for  ap- 
pellants. John  B.  Gleland,  of  Portland  (E. 
A.  Baker,  of  Portland,  on  the  brief),  for  re- 
spondents. 

HARRIS,  J.  (after  stating  the  facts  as 
above).  Summarizing  the  detailed  statement 
already  made,  the  case  presented  here  is  one 
where  a  society  of  Methodists  established  a 
mission  church  In  1848,  constructed  a  house 
of  worship  at  the  comer  of  Third  and  Taylor 
streets  In  1850,  and  was  incorporated  in  1867 
as  the  "First  Methodist  Episcopal  Church  in 
Portland,  Oregon" ;  in  1884  the  "Grace  Meth- 
odist Episcopal  Church  of  Portland,  Oregon," 
was  organized,  and  its  house  of  worship  was 
located  at  Twelfth  and  Taylor  streets ;  each 
society  was  a  constituent  body  of  the  Metho- 
dist Episcopal  Church  of  the  United  States 
of  America,  and  was  subject  to  the  customs, 
usages,  and  discipline  of  Methodism ;  the  two 
societies  continued  to  exist  separately  until 
1912,  when  they  were  regularly  and  by  order 
of  competent  ecclesiastical  authority  consol- 
idated, and  the  Grace  Methodist  Episcopal 
C!hurch  was  merged  into  the  First  Methodist 
Episcopal  Church,  the  former  ceasing  to 
exist,  and  the  property  owned  by  It  being 
transferred  to  the  latter ;  all  the  church  ac- 
tivities were  transferred  to  Twelfth  street, 
the  building  at  Third  street  was  closed,  and 
services  were  not  permitted  to  be  held  In 
that  building ;  a  number  of  the  members  of 
the  First  Methodist  Episcopal  Church  as  It 
existed  prior  to  the 'consolidation  of  the  two 
churches  and  who  had  worshipped  at  Third 
street  refused  to  go  to  Twelfth  street;  the 
plaintiffs  claim  that  the  building  at  Third 
street  cannot  be  lawfully  closed,  and  they 
therefore  are  attempting  to  enjoin  the  de- 
fendants from  closing  the  buUding. 

The  substance  of  the  argument  made  for 
plaintiffs  In  an  able  brief  filed  by  erudite 
counsel  is:  That  the  realty  was  conveyed  to 
James  H.  Wilbur,  as  trustee  of  the  First 


Methodist  Episcopal  Ohnreh,  burdened  witli 
a  trust  which  required  that  the  land  shall  be 
used  perpetually  "for  the  purpose  of  a  par- 
sonage, church,  etc.";  and  that  the  plain- 
tiffs, who  are  members  of  the  church  and  ben- 
eficiaries of  the  trust,  are  entitled  to  have 
the  trust  enforced  by  a  court  of  equity.  The 
contention  of  plaintiffs  is  founded  upon  tbe 
claim  that  the  title  which  the  defendant 
church  holds  to  the  land  is  in  Its  final  anal- 
ysis traceable  to  Daniel  H.  Lownsdale.  Tlie 
defendants  deny  that  the  property  is  held 
subject  to  any  trust,  and  they  also  take  the 
position  that  the  corporation  traces  its  title 
to  tbe  land  to  tbe  heirs  of  Daniel  H.  Lowns- 
dale, and  not  to  the  ancestor ;  and  that  no 
estate  was  passed  or  created  by  the  writing 
signed  by  Lownsdale,  Coffin,  and  Chapman 
on  November  6,  1860,  because  neither  one  of 
them  possessed  any  title  to  the  land  at  that 
time. 

Before  attempting  to  state  onr  conclusions, 
it  may  be  of  interest  to  call  attention  to  the 
customs  prevailing  In  1850  and  the  regula- 
tions observed  at  that  time  concerning  lands. 
On  July  6,  1843,  the  Inhabitants  of  Oregon, 
assembled  in  mass  meeting  held  at  Cham- 
poolck,  agreed  to  adopt  certain  laws  and 
regulations  "until  such  time  as  the  United 
States  of  America  extend  their  Jurisdiction 
over  us,"  and  article  8  of  the  regulations 
provided  for  the  election  of  a  recorder  who 
was  required  to  "record  all  boundaries  of 
land  presented  for  that  purpose."  On  Jnly 
2,  1846,  the  legislative  committee  adopted, 
and  on  July  26,  1845,  the  people  ratified  at 
the  polls,  certain  "rules  and  regulations,  nntll 
such  time  as  the  United  States  of  America 
extend  their  Jurisdiction  over  n&"  Article  3 
of  "the  rules  and  regulations,"  which  were 
adopted  In  1845  and  are  historically  known 
as  the  provisional  Constitution  of  Oregon, 
permitted  a  person  to  establish  a  claim  to 
land  by  designating  the  extent  of  his  claim 
by  natural  boundaries  or  marks  at  the  cor- 
ners and  upon  the  line  of  the  claim,  and  re- 
cording the  extent  and  boundaries  of  the 
claim  in  the  office  of  the  territorial  recorder. 
Citizens  of  the  United  States  and  those  of 
Great  Britain  h61d  Joint  possession  of  the 
country  under  a  treaty  between  the  two  na- 
tions of  October  20,  1818,  which  was  contin- 
ued in  force  by  the  convention  of  August  6, 
1827.  The  line  dividing  our  possessions  and 
those  of  Great  Britain  west  of  the  Rocky 
Mountains  was  concluded  on  June  15,  1846, 
when  what  Is  now  Oregon  was  definitely 
brought  within  the  domain  of  the  United 
States.  On  August  14,  1848,  Congress  passed 
an  act  to  establish  the  territorial  government 
of  Oregon,  In  which  the  laws  thai  existing 
under  the  provisional  government  were  con- 
tinued and  declared  to  be  operative,  but  by 
the  terms  of  section  14  of  the  act  "all  laws 
heretofore  passed  in  said  territory  making 
grants  of  land,  or  otherwise  affecting  or  in- 
cumbering th6  title  to  lands,  shall  be^  and 
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are  hereby  declared  to  be,  null  and  void." 
Act  Aug.  14.  1848,  c.  177,  9  V.  9.  Statutes  at 
Large,  323.  Congress  did  not  pass  any  law 
permitting  the  acquirement  of  title  to  lands 
In  Oregon  territory  untU  September  27,  1850, 
when  the  Donation  Law  (Act  Sept  27,  1850, 
c.  76,  9  Stat  496)  was  enacted.  Lownsdale 
y.  Parrish,  62  V.  S.  (21  How.)  290,  16  L.  Ed. 
80.  Section  4  of  the  Donation  Law,  as  orig- 
inally enacted,  expressly  provided  that: 

"AU  future  contracts,  by  any  person  or  per- 
sons entitled  to  the  benefit  of  this  act,  for  the 
sale  of  the  land  to  which  he  or  they  may  be  en- 
titled under  this  act  before  he  or  they  have  re- 
ceived a  patent  therefor,  shall  be  void."  1  L. 
O.  L.  p.  &. 

It  will  be  noted  that  the  rules  of  the  pro- 
visional government  permitted  the  occupancy 
of  lands  upon  compliance  with  certain  regu- 
lations; the  territorial  act  of  1848  express- 
ly declared  that  laws  previously  passed  in 
the  territory  affecting  lands  were  void ;  and 
no  rule  affecting  title  to  lands  and  possessing 
the  compelling  force  of  a  law  was  passed  un- 
til the  enactment  of  the  Donation  Law  on 
September  27,  1850,  and  that  act  rendered 
void  all  future  contracts  if  made  "before  he 
or  they  have  received  a  patent  therefor"; 
asd  Uicrefore  neither  Lownsdale  nor  either 
of  bis  associates  owned  any  title  to  the  land 
in  1850,  although  they  asserted  and  exercised 
the  right  of  possession  according  to  the  then 
recognized  and  prevailing  customs  of  the 
country.  Although  not  until  September  27, 
1850,  was  any  law  In  existence  which  permit- 
ted the  acquirement  of  title,  and  while  con- 
tracts made  after  September  27,  1850,  and  be- 
fore patent  was  received,  were  prohibited 
by  the  Donation  Law  as  first  enacted,  never- 
theless, conveyances  and  contracts  to  convey 
made  before  September  27,  1850,  were  en- 
forced by  the  courts  against  grantors  who 
subsequently  obtained  title  under  the  Dona- 
tion Law.  Lamb  v.  Davenport,  18  Wall. 
307,  21  L.  Ed.  759 ;  Starlt  v.  Starr,  94  U.  S. 
477,  24  L.  Ed.  276;  Parker  v.  Rogers,  8  Or. 
184.  189. 

Daniel  H.  Lownsdale  filed  on  the  land  un- 
der the  provisions  of  the  Donation  Law  on 
March  11,  1852,  and  on  October  17,  1860,  he 
received  a  donation  certificate  which  recited 
that  he  was  entitled  to  a  patent  and,  as  stat- 
ed in  Barney  v.  Dolph,  97  D.  S.  652,  24  L.  Ed. 
1063: 

"When  the  right  to  a  patent  once  becomes 
vested  in  a  settler  under  the  law,  it  was  equiva- 
lent, so  far  as  the  government  was  concerned, 
to  a  patent  actually  issued."  Hall  v.  Russell, 
101  if.  S.  503.  25  L.  Ed.  829;  Quinn  v.  Ladd, 
37  Or.  261,  59  Pac  457. 

The  moment  the  beneficial  title  was  vested 
In  Daniel  H.  Lownsdale  on  October  17,  1860, 
when  the  donation  certificate  was  issued  to 
him.  a  contract  for  a  conveyance  of  the  land. 
If  made  by  him  before  September  27,  1850, 
when  the  Donation  Law  was  passed,  could 
have  been  enforced  so  as  to  secure  the  trans- 
fer of  an  after-acquired  title,  even  though 
a  United  States  patent  did  not  Issue  until 


I  June  6, 1865,  or  about  3  years  after  fhe  death 
of  Daniel  H.  Lownsdale,  which  occurred  Id 

{May,  1862. 

I  Daniel  H.  Lownsdale  never  signed  any  con- 
tract or  conveyance  affecting  the  land  in  dis- 
pute, except  the  instrument  dated  Novetnber 

I  5,  1850,  quitclaiming  flv6  lots  to  James  H. 
Wilbur  as  trustee;  and  the  defendants  ar- 
gue that  this  writing  was  void  because  It 
was  a  future  contract  prohibited  by  the  ex- 
press terms  of  the  Donation  Law.  The  plain- 
tiffs answer  the  defendants  by  contending 
that  the  evidence  shows  that  prior  to  Septem- 
ber 27,  1850,  the  grantors  orally  dedicated 
the  land  for  "the  purpose  of  a  parsonage, 
church,  etc." ;  and  also  that  the  evidence 
leads  to  the  necessary  Inference  that  James 
H.  Wilbur  and  the  grantors  made  an  oral 
agreement  prior  to  September  27,  1850,  the 
terms  of  wliich  were  afterwards  reduced 
to  writing  on  November  5,  1850,  and  that 
therefore  the  agreement  was  not  a  future 
contract  within  the  meaning  of  the  Donation 
Lew. 

[1  ]  Considering  the  acts  done  prior  to  Sep- 
tember 27,  1850,  in  connection  with  any  as- 
serted technical  parol  dedication,  as  ruled 
in  Carter  v.  Portland,  4  Or.  840,  344,  they 
"could  not  in  this  case  be  admitted  to  estab- 
lish a  dedication."  Prior  to  September  27, 
1850,  neither  Lownsdale  nor  his  associates 
"had  any  title  to  or  interest  in  the  land  what- 
ever," except  a  possessory  right  which  was 
recognized  only  by  the  usages  and  customs  of 
the  country.  Lownsdale  v.  Parrish,  62  U.  S. 
290,  293,  16  L.  Ed.  80;  Leland  v.  Portland, 
2  Or.  47,  49. 

It  is  fair  to  assume  that  some  kind  of  an 
understanding  was  had  before  September  27, 
1850,  but  there  is  no  evidence  of  the  terms  of 
an  oral  agreement,  imless  it  be  said  tbat  the 
writing  of  November  5,  1850,  furnishes  the 
evidence.  John  Flynn,  a  ^.ethodist  minister, 
known  to  pioneer  history  as  Father  Flynn 
and  98  years  of  age  at  the  time  of  the  trial, 
testified  that  he  met  James  H.  Wilbur,  who 
was  also  known  as  Father  Wilbur,  in  Port- 
land on  September  19,  1850,  and  tbat  Father 
Wilbur  was  at  tbat  time  constructing  a 
church  on  the  land  described  In  the  writing 
of  November  6,  1850;  that  the  building  was 
not  finished  until  some  day  in  the  following 
October  when  the  structure  was  dedicated  by 
a  Congregational  minister  preaching  in  the 
morning.  Father  Flynn  preaching  in  the  aft- 
ernoon, and  Father  Wilbur  in  the  evening. 
It  is  reasonable  to  conclude  therefore  that 
some  oral  agreement  was  entered  into  before 
commencing  the  construction  of  the  building, 
and,  if  that  conclusion  is  correct,  it  neces- 
sarily follows  that  the  agreement  was  prior  to 
September  27,  1850,  and  consequently  not  pro- 
hibited by  the  Donation  Law.  There  is  also 
in  evidence  an  old  map,  known  as  the  Brady 
map,  which  was  made  some  time  In  1850 
from  the  field  notes  of  a  survey  made  in  the 
spring  of  that  year.    References  to  this  map 
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appear  In  Carter  r.  Portland,  4  Or.  340,  344 ; 
Lownsdale  t.  Portland,  1  Or.  397,  408,  Fed. 
Caa.  No.  8579;  Deady's  Rep.  80,  47;  Port- 
land ▼.  WUttle,  3  Or.  126  (note):  Leland  t. 
Portland,  2  Or.  47;  Lang  t.  Portland,  76  Or. 
385, 147  Pac  378.  A  number  of  blocks  which 
are  now  used  for  public  purposes  are  colored 
on  this  map ;  the  north  half  of  block  23,  in-, 
eluding  lots  1,  2,  7,  and  8,  but  not  Including 
lot  6,  Is  colored,  and  plaintiffs  rely  upon  this 
circumstance  in  aid  of  the  contention  urged 
by  them.  Bven  though  it  be  assumed  that 
Lownsdale  and  his  associates  recognized 
this  map  before  Septeihber  27,  1860,  that 
fact  would  not  operate  as  a  dedication  be- 
cause, they  did  not  own  any  land  to  dedicate. 
Lownsdale  ▼.  Parrish,  supra ;  Carter  t.  Port- 
land, supra.  The  map  may,  however,  be  con- 
sidered in  connection  with  the  claim  that  an 
oral  agreement  was  made  before  September 
27,  1860,  and  that  the  terms  of  the  agr^ment 
appear  in  the  writing  of  November  6, 1850. 

(21  For  the  purpose  of  this  discussion  we 
shall  assume,  but  do  not  decide,  that  an  oral 
agreement  was  made  prior  to  September  27, 
1860,  and  that  the  instrument  of  November 
6,  1850,  serves  as  a  memorial  of  that  agree- 
ment. The  immediate  effect  of  the  writing 
was  to  pass  to  Wilbur  as  trustee  the  right  of 
possession  only.  The  covenant  to  deliver  a 
warranty  deed  when  Lownsdale  obtained  a 
fee-simple  title  from  the  United  States  was 
one  which,  could  have  been  enforced  against 
him  when  he  received  the  donation  certificate 
on  October  17,  1860,  or  the  heirs  could  have 
been  compelled  to  carry  out  the  covenant 
after  1862,  when  the  ancestor  died.  The 
making  of  an  agreement  before  September  27, 
1850,  and  the  subsequent  issuance  of  a  dona- 
tion certificate  or  patent  did  not  of  them- 
selves and  by  their  own  force  pass  any  title 
to  James  H.  Wilbur,  truslee,  or  his  succes- 
sor the  First  Met^hodlst  Episcopal  Church,  al- 
though the  agreement,  certificate,  and  patent 
made  Lownsdale  or  his  heirs  liable  to  pass 
the  title  according  to  the  terms  of  the  ag^ree- 
ment  if  the  trustee  or  his  successor  wished 
to  enforce  the  obligation.  The  defendant 
corporation  does  not  claim  title  from  Daniel 
H.  Lownsdale,  but  it  asserts  that  it  derived 
its  tlUe  from  the  heirs  as  owners,  and  not  as 
mere  conduits.  If  the  heirs  were  conduits 
only,  then  it  is  because  of  an  agreement  to 
convey  by  their  ancestor  at  a  time  when  he 
had  no  title  to  the  land.  The  conveyance 
signed  by  the  heirs  on  September  20,  1873, 
was  made  upon  defined  conditions  subse- 
quent; but,  by  the  terms  of  the  deeds  made 
in  1877  and  1878,  those  conditions  subse- 
quent were  abolished,  and  the  heirs  complete- 
ly relinquished  all  their  interest  to  the  First 
Methodist  E^piscopal  Church,  and  therefore. 
If  the  heirs  be  considered  as  owners  and  not 
as  conduits  of  the  title,  the  land  passed  to 
the  defendant  corporation  without  the  bur- 
den of  any  trust. 

While  it  is  doubtful  whether  the  writing 


of  November  5,  1850,  considered  as  an  agree- 
ment made  before  September  27,  1850,  even 
though  it  was  followed  by  a  user  of  the  land, 
had  the  effect  of  impressing  the  realty  with  a 
trust  which  the  heirs  in  conjunction  with 
Wilbur  or  his  successors  could  not  revoke, 
nevertheless  we  shall  assume,  but  do  not  de- 
cide, that  the  writing  of  November  5,  1850, 
exerts  the  same  effect  that  would  have  re- 
sulted if,  after  he  received  his  donation  cer- 
tificate, Lownsdale  had-  made  a  warranty 
deed  describing  the  same  land,  stating  thA 
same  consideration,  and  containing  the  same 
recital:  "For  the  purpose  of  a  parsonage, 
church,  etc,"  found  in  the  writing  of  Novem- 
ber 5, 1850. 

In  passing,  it  may  be  of  Interest  to  note 
how  the  property  has  been  used  since  1850. 
The  church,  as  erected  in  1850,  faced  Taylor 
street;  in  about  1860  it  was  enlarged  by  a 
cross-addition  on  the  rear,  and  in  1869  was 
moved  so  as  to  face  Second  street,  the  present 
brick  church  having  been  completed.  After 
the  old  church  was  moved  to  Second  street, 
on  lots  1  and  2,  it  was  rented  for  secular  pur- 
poses. In  1851  James  H.  Wilbur  sold  lot  6, 
and  afterwards  the  title  was  quieted  in  a  suit 
against  the  heirs  and  administrator  of  Daniel 
H.  Lownsdnle.  On  April  26,  1892,  the  First 
Methodist  Episcopal  Church  conveyed  a  part 
of  lots  1  and  2  "to  the  A.  O.  U.  Temple  Asso- 
ciation" so  that  the  land  first  described  here- 
in is  all  that  remains  of  the  five  lots  describ- 
ed in  the  writing  of  November  5,  1850.  The 
simi  of  $1,000,  which  was  paid  to  the  Lowns- 
dale heirs  for  the  deeds  made  in  1877  and 
1878,  was  borrowed  by  the  First  Methodist 
Episcopal  Church  from  Father  Wilbar.  A 
part,  but  not  all,  of  the  land  has  been  used 
for  Church  purposes  since  1850,  until  a  short 
time  before  the  commencement  of  this  suit 
It  is  a  significant  circumstance  that  James  H. 
Wilbur,  one  of  the  four  men  who  knew  the 
terms  of  any  agreement  made  before  Septem- 
ber 27,  1860,  and  who  undoubtedly  knew  the 
meaning  intended  by  the  words  found  in  the 
writing  of  November  5,  1850,  sold  lot  6  as 
early  as  1851  without  any  protest  or  objection 
so  far  as  shown  by  the  evidence ;  and  it  was 
James  H.  Wilbur,  too,  who  furnished  the  mon- 
ey to  -procure  the  deeds  from  the  Lownsdale 
heirs. 

[3]  We  now  come  to  a  consideration  of  the 
meaning  and  legal  effect  of  the  words  ^for 
the  purimse  of  a  parsonage,  dinrch,  etc.,"  ap- 
pearing in  the  instrument  of  November  5, 
1860.  The  quoted  language  is  Important  be- 
cause it  is  the  very  basis  of  the  contentloo 
made  by  plaintiffs.  If  the  abbreviation,  "etc.," 
is  to  be  accorded  any  meaning  at  all,  it  signi- 
fies "and  other  like  purposes."  Naylor  v.  Hc- 
Colloch,  64  Or.  305,  103  Pac.  68.  Convey- 
ances containing  words  relating  to  a  spedfled 
use  of  the  land  transferred  may,  according 
to  their  legal  effect,  be  divided  into  four 
classes:  (1)  Where  a  condition  subsequent  is 
created,  as  in  Seeck  v.  Jakel,  71  Or.  35,  141 
Pac.  211.  U  B.  A.  1915A,  679;  School  Dist. 
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No.  21  T.  Wallowa  County,  71  Or.  337,  142 
Pac.  320;  (2)  where  a  conditional  limitation 
Is  prescribed,  examples  appearing  In  Beform- 
ed  Dutch  Church  t.  Harder,  34  N.  Y.^t  Bep. 
645,  58  Hun,  605,  12  N.  Y.  Supp.  297;  Hen- 
'  derson  t.  Hunter,  68  Pa.  335;  (3)  where  a 
trust  Is  declared,  illustrations  being  found  in 
lAlden  ▼.  St.  Peter's  Parish,  158  111.  631,  42  N. 
B.  392,  30  L.  B.  A.  232;  Sohier  t.  Trtnity 
Church,  109  Mass.  1 ;  Mills  t.  Davison,  54  N. 
J.  Eq.  659,  35  Mh  1072,  35  L.  B.  A.  113,  55 
Am.  St  Bep.  694 ; .  Brown  v.  Caldwell,  23  W. 
Ta.  187,  48  Am.  Bep.  376 ;  and  (4)  irhere  the 
motlTe  of  the  grantor  is  announced  or  the  In- 
tention of  the  grantee  is  revealed,  without 
stating  a  condition,  or  prescrl4>lng  a  llmlta- 
13on,  or  creating  a  trust,  or  Imposing  an  obli- 
gation of  any  kind.  Downen  t.  Baybum,  214 
111.  342,  .73  N.  m  364,  8  Ann.  Cas.  36,  typifies 
the  fourth  <dass  of  cases.  The  plaintiffs  do 
not  contend  that  the  instant  case  presents  ei- 
ther a  condition  subsequent  or  a  conditional 
limitation;  but  the  question  for  decision  is 
whether  the  conveyance  falls  in  the  third  or 
In  the  fourth  class  of  cases. 

[4]  Upon  an  examination  of  the  ntunerous 
adjudications,  including  the  citations  relied 
upon  by  plaintiffs,  it  will  be  found  that  as  a 
general  rule  where  a  conveyance  is  held  to 
create  a  trust,  of  a  kind  which  a  court  of 
equity  will  preserve  and  continue,  the  lan- 
guage of  the  deed  not  only  specifies  the  pur- 
pose for  which  the  land  Is  to  be  used,  but  also 
expressly  states,  for  example,  that  the  realty 
■hall  be  used  for  the  purpose  "only,"  or  "for- 
ever," or  "for  no  other  purpose,"  or  shall  be 
beld  "in  trust"  for  a  defined  purpose.  The 
contention  of  plaintiffs  is  that  the  land  itself 
must  be  used  for  a  specified  purpose,  and  that 
It  must  be  so  used  perpetually.  The  plaln- 
tiffs  cannot  prevail,  unless  the  deed  (1)  sped- 
fles  a  purpose  which  is  exclusive,  and  (2)  by 
appropriate  language  expresses  or  Imports  a 
perpetual  use  of  the  land  Itself  for  that  ex- 
dnsive  purpose.  No  words  indicating  perma- 
nency appear  in  the  Instrument  of  November 
6,  1850;  the  writing  does  not  say  that  the 
land  Is  conveyed  for  the  purpose  of  a  church 
and  parsonage  "only"  or  "forever"  or  "none 
other"  or  "no  other"  or  "for  no  other  pur- 
pose," and  therefore  the  Instant  case  is  not 
analogous  to  Baley  v.  Umatilla  County,  16 
Or.  172,  13  Pac.  890,  3  Am.  St  Bep.  142 ;  nor 
like  Albany  CoUege  v.  Montelth,  64  Or.  356, 
130  Pac.  633;  and  is  easUy  distinguishable 
from  Nelson  v.  Monitor  Congregational 
Church,  74  Or.  162,  145  Pac  37. 

[!]  The  conveyance  here  does  no  more  than 
to  state  that  the  realty  is  transferred  "for  the 
purpose  of  a  parsonage,  church,  etc.,"  without 
Indicating  how  long  that  user  shall  continue. 
In  Supervisors  of  Warren  Co.  v.  Patterson,  56 
IlL  111,  land  had  been  conveyed  "for  court- 
house and  other  county  buildings";  a  suit 
was  commenced  to  enjoin  a  sale  of  the  land ; 
and,  quoting  at  length  from  the  opinion,  the 
court  said: 


"The  only  remainini'  question  is,  as  to  the  ef- 
fect of  the  clause  in  the  contract  to  convey  the 
block,  and  which,  it  is  not  denied,  is  also  con- 
tained in  the  deed  executed  by  Collins.  The 
deed  conveys  the  absolute  fee,  without  any  con- 
ditiona  or  restrictions  whatsoever.  The  power 
of  alienation  is  not  limited  or  confined  in  any 
way.  Had  the  grantors  in  the  deed  imposed  as 
a  condition  of  the  sale,  that  the  block  shonld  be 
used  for  county  buildineg  and  for  no  other  pur- 
pose, they,  perhaps,  might  invoke  the  power  of  a 
court  of  chancery  to  restrain  a  threatened  sale  of 
it,  but  the  facts  show  that  the  grantors  received 
the  price  demanded  for  the  property,  abating 
nothing,  on  the  ground  that  the  purchase  was 
made  for  the  purpose  of  erecting  upon  it  county 
buildings,  and  it  was  qnite  immaterial  to  them 
to  what  purpose  the  block  would  be  devoted, 
they  having  received  full  price  for  it  It  no. 
doubt  was  the  intention  of  appellants,  when  the 
purchase  was  made,  to  devote  it  as  expressed  in 
the  deed,  but  that  formed  no  part  of  the  consid- 
eration, nor  was  it  the  inducement  to  the  grant 
Subsequent  events  may  have  admonished  those 
authorities,  that  the  financial  condition  of  the 
county  did  not  justify  an  expenditure  such  as 
contemplated  when  the  purchase  was  made,  and 
that  the  best  interests  of  the  county  required  a 
sale  of  the  property.  We  ftJl  to  see  anything  in 
the  transaction  to  take  from  them  the  power 
expressly  conferred  upon  them  by  statute,  to  sell 
the  land.  There  is  no  covenant  in  the  deied  that 
the  land  shall  be  devoted  to  a  particular  purpose, 
but  by  its  terms  the  county  became  possessed  of 
an  absolute  estate  in  fee  simple  to  the  land, 
uncontrolled  by  any  condition,  restriction,  limi- 
tation or  reservation,  whatever. .  If  A.  buys  a 
lot  of  ground  of  B.,  and  it  is  declared  in  the 
deed  that  he  purchases  it  as  a  site  for  a  mill  or 
other  operative  establishment  the  fee  being  con- 
veyed to  him,  he  has  the  undoubted  right  to  dis- 
pose of  it  without  carrying  out  his  intention. 
But  if  a  grant  be  made  by  A.  to  B.,  on  condition 
B.  erects  on  the  land  granted  a  certain  struc- 
ture, and  he  fails  so  to  do,  the  land  might  revert 
to  the  grantor.  But  it  is  needless  further  to 
argue  the  case.  Here  was  an  unqualified  sale  of 
the  fee  in  this  block;  it  became  vested  in  the 
county,  and  appellants,  as  th'eir  lawfiil  agents, 
have  full  right  and  authority  to  sell  it,  and 
should  not  have  been  enjoined  from  so  doing." 

It  appears  from  the  quotation  that  the 
grantors  were  paid  money  for  the  land,  and 
that  the  conveyance  was  not  a  gift  The 
same  rule,  however,  was  applied  without  any 
modification  to  a  case  where  the  deed  was 
quite  like  the  one  here.  In  Downen  v.  Bay- 
bum,  supra,  the  deed  made  on  July  28,  1856, 
recited  that  William  B.  Downen  and  wife, 
"for  and  in  consideration  of  the  sum  of  one 
doUar,"  sold  to  the  trustees  of  the  Industry 
Congregation  of  the  Cumbeilland  Presbyte- 
rian Church  a  parcel  of  land  "to  be  used  for 
a  church  location";  a  church  was  erected 
and  remained  on  the  land  until  1904,  when 
it  was  removed.  In  1901  the  land  was  con- 
veyed to  Baybum.  The  land  had  not  been 
used  for  church  purposes  for  several  years 
prior  to  the  transfer  to  Baybum.  It  will  be 
noticed  that  in  Downen  v.  Bayburn,  the  con- 
sideration expressed  is  "the  sum  of  one  dol- 
lar," and  in  the  Instant  case  it  Is  "the  sum 
of  one  dollar  and  divers  other  good  causes" ; 
and  yet  when  speaking  of  the  words  "to  be 
used  as  a  church  location"  the  court  says: 

"There  is  nothing  in  the  words  in  question  to 
indicate  that  the  premises  conveyed  were  to  be 
used  as  a  church  location  for  any  particular 
length  of  time." 
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The  doctrine  was  reaffirmed  In  Walker  v. 
I.  C.  R.  R,  Co.,  215  111.  610,  74  N.  B.  812,  and 
in  Welhe  ▼.  Lorenz,  254  HI.  195,  98  N.  E.  268. 
Other  authorities  give  support  to  the  prin- 
ciple announced  in  the  Illinois  cases.  Beach 
V.  Haynes,  12  Vt  16;  Fuquay's  Heirs  v. 
Trustees  of  Hopkins  Academy,  58  S.  W.  814, 
22  Ky.  Law  Rep.  744;  2  DevUn  on  Deeds 
(3d  Ed.)  p.  1829.  See,  also,  Fussell  v.  Hail, 
134  lU.  App.  620,  636 ;  Rankin  R.  B.  Church 
V.  Edwards,  204  Pa.  216,  58  AtL  770;  Cush- 
man  v.  Church  of  the  Good  Shepherd,  14  Pa. 
Co.  Ct  26 ;  Hardy  v.  WUey,  87  Va.  125,  12 
S.  E.  233;  City  of  Huron  v.  Wilcox,  17  S. 
.  D.  625,  98  N.  W.  88,  108  Am.  St  Rep.  788; 
Fitzgerald  v.  Modoc  Co.,  164  CaL  493,  129 
Paa  794,  44  L.  R.  A.  (N.  S.)  1229;  and  the 
note  to  Doan  v.  Vestry  of  the  Parish  of  the 
Ascension  as  reported  In  7  L.  R.  A.  (N.  S.) 
1119.  The  language  employed  in  the  instru- 
ment of  November  5, 1850,  does  no  more  than 
to  express  the  motive  of  the  grantors  or  to 
announce  the  intention  of  the  grantee;  the 
words  used  are  not  appropriate  for  the  fxe- 
ation  of  a  charitable  trust  so  as  to  require 
the  Hand  to  be  used  for  all  time  for  church 
and  parsonage  purposes  only. 

[>]  Words  indicating  an  exclusive  purpose 
and  signifying  permanency  must  appear  in 
order  perpetually  to  fetter  upon  the  land 
the  burden  of  an  exclusive  use,  and  sound 
reason  underlies  and  gives  stability  to  the 
rule.  The  law  not  only  favors  the  vesting  of 
estates,  but  when  the  fee  is  conveyed  all 
doubts  should,  as  a  rule,  be  resolved  In  favor 
of  a  free  use  of  the  property  and  against  re- 
strictions. McElroy  v.  Pope,  153  Ky.  108,  154 
S.  W.  903,  44  L.  E.  A.  (N.  S.)  1220 ;  Hutchin- 
son V.  Ulrich,  145  111.  336,  34  N.  E.  556,  21 
li.  R.  A.  391 ;  Adams  v.  First  Baptist  Church, 
148  Mich.  140,  111  N.  W.  757,  11  L.  R.  A.  (N. 
S.)  509,  12  Ana  Cas.  224,  citing  Downen  v. 
Raybum,  supra.  It  was  appropriately  said 
In  Griffits  v.  Cope,  17  Pa.  96: 

"There  is  a  very  palpable  distinction  between 
a  gift  of  land  from  motives  of  ciiarity,  and  a 
dedication  of  land  to  charitable  uses ;  and  there 
are  most  intrusive  reasons  giving  a  judicial  bios 
in  favor  of  satisfying  the  motive  without  estab- 
lishing a  perpetual  dedication.  Our  law  dis- 
courages the  fettering  of  estates  and  putting 
them  into  mortmain,  and  therefore  favors  the 
construction  which  relieves  from  restraints  upon 
alienation.  And  it  seems  unreasonable  to  sup- 
pose that  a  devisor  even  means  that  his  heirs 
shall  get  back  the  land  in  such  cases,  except 
when  he  says  so;  or  that,  amidst  the  rapidly 
changing  opinions  of  society,  he  means  that  his 
opinions  shall  be  imbibed  by  others  just  as  he 
left  them,  and  shall  forever  withstand  the  chang- 
es necessarily  incident  to  the  progress  of  soci- 
ety; or  that  he  means  that  no  change  in  the 
number,  circumstances,  and  habits  of  the  people 
shall  ever  justify  any  sort  of  conversion  of  the 
gift.  It  would  seem  contrary  to  public  policy  to 
favor  a  construction  that  would  give  to  a  man, 
who  died  a  hundred  or  a  thousand  years  ago,  the 
control  of  land  that  ought  to  be  controlled  by  the 
present  generation.  Such  an  intention  ought  to 
be  expressed,  not  implied.  When  we  look  at 
the  varied  institutions  of  the  last  few  centuries, 
and  at  the  constant  and  rapid  changes  which  are 
going  on  in  the  circumstances,  habits,  opinions,' 
and  institutions  of  our  own  age,  we  see  how 


unreasonable  are  many  perpetual  dedicatioiia  of 
land,  and  how  much  caution  there  should  be  in 
implying  an  intention  to  create  peri>etaities." 

We  are  not  unmindful  of  the  statonent  in 
Chapman  v.  WUbur,  4  Or.  362,  364,  that  "the 
grant  here  was  an  absolute  grant  to  the  de-  ' 
fendant  in  trust  for  a  certain  purpose  speel- 
fled";  but  that  remark  was  obiter  dictum, 
because  the  case  was  decided  and  ended  the 
very  mcHnent  the  court  determined  that  the 
deed  did  not  contain  a  condition  subaeQuent. 

[7]  The  writing  of  1850  presents  itself  in 
yet  another  aspect.  The  conveyance  signed 
by  Lownsdale,  CoCBn,  and  Chapman  ooay  or 
may  not  have  been  a  donation;  any  concln- 
sion  that  it  was  a  pure  gift  must  rest  upon 
remote  inferences.  Borrowing  the  language 
used  by  counsel  for  plaintifl  during  the  trials 
one  of  the  motives  inducing  the  transfer  may 
have  been  "for  the  purpose  also  of  promoting 
hia  enterprise  of  selling  lots"  and  "It  was 
good  business  for  them  to  do  that."  If  it  be 
conceded  that  the  transfer  was  made  in  con- 
sideration of  the  grantee  using  the  land  for 
"the  purpose  of  a  parsonage,  churdi,  etc.," 
then  the  price  for  the  deed  has  been  paid  and 
the  obligation  fully  satisfied  by  using  the 
land  for  church  and  parsonage  purposes  for 
more  than  60  years,  because  the  rule  is 
firmly  established  that  a  long-contlnned  use 
operates  as  full  payment.  Sumner  v.  Dar- 
nell, 128  Ind.  38,  27  N.  B.  162,  13  liw  R 
A.  173;  Jeffersonville,  M.  &  L  R.  R.  Co.  T. 
Barbour,  89  Ind.  375;  Hunt  v.  Beeson,  IS 
Ind.  380;  Higbee  v.  Rodeman,  129  Ind.  244, 
28  N.  E.  442;  Mead  v.  Ballard,  7  WaU.  290, 
19  L.  Ed.  190.  The  conveyance  of  November 
6,  1850,  contains  nothing  which  will  now  pre- 
vent the  First  Methodist  Episcopal  Church 
from  leasing,  selling,  or  otherwise  di^osing 
of  the  land  at  Third  and  Taylor  streets. 

It  will  be  recalled  that  the  supplemental 
articles  of  incorporation,  which  were  filed  is 
1888,  purport  to  restrict  the  right  of  the 
trustees  to  sell  the  property  at  Third  and 
Taylor  streets  by  declaring  tliat  the  land 
"shall  not  be  sold  or  conveyed  by  said  trus- 
tees or  their  successors,  unless  su<^  power 
and  authority  be  given  them  by  filing  other 
and  additional  supplemental  articles  of  incor- 
poration granting  such  authority  in  accord- 
ance with  the  discipline  of  said  church." 
The  brief  filed  for  plalntiflTs  refers  to  the  sup- 
plemental articles  of  incorporation,  but  no 
point  is  made  concerning  their  legal  effect, 
the  whole  argument  dealing  with  the  charac- 
ter of  the  estate  created  .by  the  writing  of 
November  5,  1850.  The  defendants  contend 
that  the  supplemental  articles  have  no  bind- 
ing effect  because  there  was  no  statute  which 
provided  for  filing  supplemental  articles  until 
1891,  when  what  is  now  section  6808,  Ll  O. 
Li.,  was  enacted.  The  brief  for  defendants 
does  not  argue  that  the  supplemental  articles 
are  not  binding  if  properly  filed.  The  rec- 
ord, however,  does  not  present  a  situation 
which  requires  a  determination  of  the  legal 
effect  of  the  articles  filed  in  1888.    The  sup- 
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plemental  articles  go  no  farther  than  to  de- 
clare that  the  trustees  cannot  sell  or  convey 
the  land  at  Third  and  Taylor.  There  was  no 
iBtentlon  existing  at  the  time  of  the  com- 
mencement of  this  salt  to  sell  the  land,  and 
for  that  reason  we  do  not  now  attempt  to  as- 
certain the  eftect  which  resnlts  from  filing 
the  supplemental  articles.  It  Is  true  that 
nearly  every  motion  or  resolution  passed 
and  nearly  every  step  taken,  whether  by  the 
board  of  trustees  or  the  official  board  or 
the  quarterly  conference,  contemplated  either 
a  sale  or  a  lease  or  a  mortgage  of  all  or  a 
part  of  the  Third  street  property;  but  it  Is 
also  true  that  all  previous  plans  were  re- 
scinded when  the  quarterly  conference  adopt- 
ed the  Loveland  resolutions  on  April  6,  1914. 
Article  3  of  the  so-called  articles  of  con- 
solidation signed  by  the  joint  committee  of 
the  two  churches  stipulates  that  the  church 
building  for  the  consolidated  organization 
shall  be  located  at  Twelfth  and  Taylor 
streets;   and  article  4  provides: 

"That  the  old  church  property,  comer  of  Third 
and  Taylor  streets,  be  kept  separate  and  leased 
or  improved  so  as  to  be  made  as  productive  as 
possible,  the  entire  net  revenue  from  this  prop- 
erty to  be  used  under  the  direction  of  the  board 
of  trustees  of  the  consolidated  church  for  church 
purposes.  After  five  years'  time,  from  date  of 
consolidation,  unless  the  consolidated  church  re- 
quires the  full  income  in  payment  of  its  improve- 
ment obligations,  the  board  of  trustees  are  di- 
rected to  distribute  at  least  half  of  the  net  in- 
come for  city  church  extension  and  other  mis- 
sionary or  charitable  work  in  the  Methodist 
Episcopal  Church." 

The  Loveland  resolutions  reaffirm  the  origi- 
nal articles  of  consolidation  and  provide  for 
the  selection  of  trustees  to  whom  the  land 
at  Third  and  Taylor  streets  shall  be  conveyed 
*to  be  perpetually  held  in  trust  by  said 
trustees  for  the  support  of  Methodist  City 
Church  Extension  In  the  city  of  Portland, 
the  revenue  from  same  to  be  expended  ac- 
cording to  article  4  of  the  original  agree- 
ment of  consolidation,  which  agreement  was 
dated  July  30,  1912,  and  signed  by  the  joint 
committees  of  the  two  churches  in  interest" 
Trustees  were  chosen  and  a  deed  was  ex- 
ecuted, but  the  deed  was  annulled  by  order  of 
the  quarterly  conference  because  of  the  com- 
mencement of  this  suit  It  must  be  admitted 
that  the  deed  Itself  is  perhaps  broader  than 
the  resolutions  authorizing  its  execution, 
and  contains  a  provision  which  contemplates 
the  i>ossibility  of  a  sale  by  the  tmstees;  bnt 
such  sale  can  be  made  "only  upon  written  ap- 
plication to  the  quarterly  conference  of  said 
First  Methodist  Episcopal  Church  in  Port- 
land, Oregon,  and  an  order  made  by  said 
quarterly  conference  for  the  sale  thereof,  a 
majority  of  the  members  of  the  quarterly 
conference  concurring,  and  the  i>astor  and 
district  superintendent  of  this  district  con- 
senting thereto."  The  trustees  who  had  been 
selected  pursuant  to  the  Loveland  resolutions 
bad  not  applied  for  permission  to  sell  the 
property,  nor  had  the  quarterly  conference 


granted  or  even  planned  to  grant  permission 
to  sell,  and  therefore  we  are  not  now  called 
upon  to  adjudicate  any  questions  arising  out 
of  the  supplemental  articles  of  Incorporation. 

WhUe  our  conclusions  result  in  an  affirm- 
ance of  the  decree,  we  think  that  It  will  be 
just  and'  fair  for  the  litigants  to  pay  their 
own  disbursements.  Around  the  old  Taylor 
Street  Church  cling  recollections  which  cov- 
er most  of  life's  journey  and  sound  every 
note  in  the  gamut  of  human  sentiment  for 
some  of  those  who  worshipped  there  so  long; 
and  this  in  part  accounts  for  the  earnest  con- 
tentions made  by  plaintiffs  Furthermore, 
even  after  the  consolidation  of  the  two  socie- 
ties the  church  authorities  in  various  ways 
acted  upon  the  assumption  that  the  land  at 
Third  street  was  burdened  with  a  trust ;  the 
coi^dltlon  of  the  title  to  the  land  was  not 
free  from  doubts;  and  In  view  of  all  the  cir- 
cumstances surrounding  the  parties  we  think 
it  is  equitable  that  the  decree  be  without 
costs  or  disbursements  in  this  court 

The  decree  of  the  circuit  court  is  affirmed, 
but  without  judgment  for  costs  and  disburse- 
ments in  this  court 

EAEIN,  J.,  not  sitting. 


(79  Or.  424) 

STEVENS  et  at  v.  TAYLOR,  County  Treasur- 
er, et  aL 
(Supreme  Court  of  Oregon.    Feb.  8,  1916.) 
Municipal  Cobfobations  €=>958— Taxation 

—  LeQISX/ATIVB     POWBB  —   Aia:ND]iENT    OF 

Ghabteb. 

Under  a  towU'  charter  (Sp.  Laws  1893,  p. 
2S3,  ^  50,  art  1),  providing  that  the  common 
council  might  levy  and  collect  taxes  not  to  ex- 
ceed one-half  of  1  per  cent.,  except  as  otherwise 
provided  in  the  act,  upon  all  real  and  personal 
property,  an  amendment  by  the  common  council 
"to  levy,  assess  and  collect  taxes  not  to  exceed 
(1)  per  cent  except  as  otherwise  provided  and 
ect,"  was  so  indefinite  as  to  be  unenforceable 
without  inserting  after  the  words  "except  as  oth- 
erwise provided,"  the  clause,  "in  this  charter," 
and  further  excluding  the  word  and  abbreviation 
"and  ect" ;  and  hence  was  too  vague  and  doubt- 
ful to  authorize  a  levy  of  taxes  beyond  the  orig- 
inal charter  limitation. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  H  2023-2037;  Dec. 
Dig.  «=j958.] 

Department  2.  Appeal  from  Circuit  Oonrt, 
Lane  County ;   G.  F.  Skipworth,  Judge. 

Suit  by  Welby  Stevens  and  others  against 
S.  W.  Taylor,  Treasurer  of  Lane  County,  Or., 
J.  0.  Parker,  Sheriff  of  Lane  County,  Or.,  and 
the  Town  of  Springfield.  Decree  for  plain- 
tiffs, and  defendants  appeal. 

This  is  a  suit  to  enjoin  the  collection  of 
a  part  of  the  taxes  attempted  to  be  levied  by 
the  town  of  Springfield,  Or.  The  complaint 
alleges  the  corporate  capacity  of  the  town 
and  of  Lane  county,  of  which  it  forms  a  part ; 
that  the  defendants  S.  W.  Taylor  &nd  J.  C. 
Parker  are,  respectively,  the  treasurer  and 
sheriff  of  that  county ;  describes  the  various 
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lots  owned  by  the  seTeral  plaintiffs  In  that 
town,  and  avers,  In  effect,  that  on  November 
26,  1913,  the  town  attempted  to  levy  a  tax, 
for  the  different  funds  for  the  ensuing  year 
of  15  mills  as  follows:  General,  5;  sinking, 
5 ;  light  and  water,  3.6 ;  band,  .4 ;  and  street 
improvement,  1 — and  thereupon  endeavored 
to  certify  such  pretended  levy  to  the  county 
clerk  of  that  county ;  that  by  its  charter  the 
town  is  prohibited  from  levying  or  collecting 
more  than  6  mills  for  general  purposes,  and 
has  no  right  to  levy  or  collect  taxes  for  the 
fund  of  light  and  water,  or  for  band ;  that  In 
pursuance  of  such  notice  there  was  entered 
on  the  tax  roll  of  that  county  what  purported 
to  be  a  tax  of  that  town  of  16  mills  on  every 
dollar  of  the  assessed  valuation  of  the  taxa- 
ble property  therein;  that  the  tax  roll  con- 
taining such  entries  was  placed  in  the  hai^ds 
of  the  county  treasurer  for  collection;  that 
the  sums  so  entered  on  the  roll  as  charges 
against  such  assessable  property  are  illegal, 
as  to  the  attempted  levy  of  a  fnnd  for  light 
and  water,  and  for  a  band ;  that  each  of  the 
plaintiffs  has  paid  all  the  taxes  so  extended, 
except  as  to  the  funds  last  mentioned ;  that 
onless  enjoined,  the  county  treasurer  and  the 
sheriff  will  attempt  to  collect  such  invalid 
taxes  as  delinqaent;  and  that  by  reason  of 
the  entry  thereof  on  the  tax  roll  a  cloud  is 
thereby  cast  upon  the  title  of  the  several  par- 
cels of  real  property  so  owned  by  the  plain- 
tiffs in  that  town.  The  answer  denies  the 
material  averments  of  the  complaint,  and  for 
a  farther  defense  alleges.  In  substance,  that 
the  common  council  of  the  town  of  Spring- 
field prepared  and  adopted  amendments  to 
the  municipal  charter,  which  alterations  were 
submitted  to  the  legal  voters  of  the  town  at 
a  regular  election  held  therein  December  3, 
1906,  at  which  such  amendments  were  rati- 
fied by  a  majority  of  all  the  votes  cast  there- 
on, whereby  the  charter  was  duly  amended 
and  the  town  was  thereupon  authorized  to 
levy  a  general  fund  tax  of  10  mills  upon  the 
assessed  valuation  of  all  the  taxable  property 
therein,  and  that  a  copy  of  the  official  re«S 
ords  of  .the  town,  relating  to  such  amend- 
ments, is  made  a  part  of  this  answer  and 
marked  "Exhibit  A";  and  that  pursuant  to 
such  authorization  the  town  has  usually  lev- 
led'  a  general  fund  tax  of  more  than  5  mills, 
setting  forth  the  levies  of  all  funds  for  the 
years  1906  to  1913,  both  Included.  A  copy  of 
the  records  of  the  meeting  of  the  common 
council  of  Springfield,  held  November  19, 
1906,  as  far  as  Important  herein  is  as  fol- 
lows: 

"The  following  amendment  was  drafted  for 
the  purpose  of  amending:  •  *  •  Chapter  8, 
section  (50),  article  (1)  of  the  charter  of  the 
town  of  Springfield  be  amended  so  as  to  read: 
'To  levy,  assess  and  collect  taxes  not  to  exceed 
(1)  per  cent,  except  as  otherwise  provided  and 
ect'^ 

A  demurrer  to  the  separate  answer,  on  the 
ground  that  it  did  not  state  facts  sufficient  to 
constitute  a  defense  to  the  suit,  was  sustain- 
ed.   A  stiimlatlon,  signed  by  counsel  and  ad- 


mitting some  of  the  avermenta  of  the  com- 
plaint, was  filed,  and,  based  thereoK,  the 
plaintiffs  rested  Oieir  cause.  Thereupon  the 
defendants*  counsel  moved  for  a  nonsuit  on 
the  ground  that  no  evidence  had  been  offered 
by  the  plaintUEs  tending  to  show  that  the 
Items  of  the  tax,  undertaken  to  be  levied,  were 
In  violation  of  the  provisions  of  the  charter. 
This  motion  was  denied,  whereupon  the  de- 
fendants' counsel  offered  testimony  tending 
to  establish  the  remaining  controverted  aver- 
ments of  the  answer.  Most  of  such  testimo- 
ny was  rejected,  and,  a  decree  having  been 
rendered,  granting  the  relief  prayed  for  in 
the  complaint,  the  defendants  appeaL 

John  H.  Bower,  of  EHigene  (S.  P.  Ness,  of 
Eugene,  on  the  brief),  for  appellants.  Hel- 
mus  W.  Thompson,  of  Eugene  (Thompson  & 
Hardy,  of  Eugene,  on  the  brief),  for  respond- 
ents. 

MOORE,  0.  J.  (after*  stating  the  facts  as 
above.)  A  charter,  granted  by  the  Legisla- 
tive Assembly  to  the  town  of  Springfield,  waa 
filed  In  the  office  of  the  secretary  of  state 
February  10,  1893.  Laws  Or.  1893,  pp.  245- 
277.  The  clauses  .of  such  act  are  consecutive- 
ly numbered  from  1  to  142.  It  will  be  kept  In 
mind  that  the  answer  avers  the  common 
council  of  the  town  of  Springfield  prepared 
and  submitted  to  the  qualified  electors  of  tbat 
municipality  an  alteration  of  its  fundamental 
law,  as  follows: 

"Chapter  8,  section  (50),  article  (1)  of  the 
charter  of  the  town  of  Springfield  be  amended  so 
as  to  read:  'To  levy,  aaseas  and  collect  taxes 
not  to  exceed  (1)  per  cent,  except  as  otherwise 
provided  and  ect. 

Section  60  of  the  charter,  granted  by  tba 
Legislative  Assembly,  Is  not  found  in  chap- 
ter 8  thereof,  but  In  the  preceding  Chapter. 
Article  1  of  section  60  of  the  legislative  char- 
ter reads: 

"The  common  council  shaR  have  power  and 
authority  within  the  corporate  limits  of  the 
town  of  Springfield:  1.  To  levy,  assess,  and 
collect  taxes  not  to  exceed  one  half  of  ope  per 
cent,  except  as  otherwise  provided  in  this  act, 
upon  all  tangible  property,  both  real  and  per- 
sonal property,  within  the  corporate  limits  at 
said  town,  and  all  goods,  wares,  and  merchan- 
dise kept  for  sale  in  said  town,  by  whomsoever 
owned,  but  no  notes,  accounts,  credits,  or  bill* 
receivable  shall  be  taxed." 

Whether  or  not  the  reference  In  the  propos- 
ed amendment  to  chapter  8  of  the  charter 
should  be  eliminated  and  the  attempted  alter- 
ation limited  to  an  amendment  of  article  1  of 
section  60  of  the  organic  law  of  the  munici- 
pality It  Is  not  ne<tessary  to  determine.  The 
contemplated  change  Is  so  Indefinite  that  It 
cannot  be  enforced  with  certainty  without 
first  inserting  after  the  words,  "except  as 
otherwise  provided,"  the  clause,  "In  this  char- 
ter," and  further  excluding  the  word  and  ab- 
breviation, "and  ect" 

The  exercise  by  a  municli)al  corporation  of 
legislative  authority  to  levy  taxes  Is  a  pro- 
ceeding in  Invitum,  to  enforce  which  the  pro- 
vision of  the  charter,  expressly  granting  the 
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power,  is  the  limit  of  tbe  exaction.  Corbett 
T.  City  of  Portldnd,  81  Or.  407,  414,  48  Pac. 
428,  429.  In  deciding  that  case  Mr.  Justice 
Bean,  speaking  for  the  court,  says: 

"The  principle  is  universal  tliat  whenever  a 
mnnicipality  or  other  goyemmental  agency  of 
a  state  seeks  to  impose  the  harden  of  taxation 
upon  a  citizen  or  npon  his  property,  it  must  he 
able  to  show  tbe  grant  of  such  power  by  express 
words  or  necessary  implication.  No  doubtful  in- 
ference from  other  powers  granted  or  from  ob- 
scure provisions  of  the  law,  nor  mere  matter  of 
convenience,  or  even  necessity,  will  answer  the 
purpose.  The  grant  relied  upon  must  be  evident 
and  unmistakable,  and  all  doubts  will  be  re- 
solved against  ita  exercise,  and  in  favor  of  the 
taxpayer." 

An  examination  of  the  language,  employed 
In  the  proposed  amendment  of  section  50  of 
the  charter  (Laws  Or.  1893,  p.  253),  shows 
It  Is  too  vagne  and  dubious  to  authorize  a 
levy  of  the  taxes  to  which  exceptions  have 
been  urged  In  this  suit 

Other  objections  and  exceptions  to  the  rul- 
ings of  the  court  are  insisted  upon  by  defend- 
ants' counsel.  A  careful  examination  .of 
them  Induces  the  conclusion  that  they  are 
withont  merit  The  decree  should' be  afiSrm- 
ed ;  and  it  is  so  ordered. 

BEAN,  BENSON,  and  McBRIOE,  JJ.,  con- 
cnr 


(TO  Or.  182) 

MOWREX  T.  BOUTON  et  aL 
(Supreme  Court  of  Oregon.    Feb.  8,  191S.) 

1.  Appeal  and  Erbob  «=>692  —  Record  — 
QuEsnoNB  Pbesbnted  fob  Review. 

Where  the  bill  of  exceptions  did  not  dis- 
dose  any  answer  to  a  question  objected  to,  the 
appellate  court  cannot  determine  whether  de- 
fendant was  injured  by  the  overruling  of  the 
objection. 

[Eld.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  U  2905-2909 ;  Dec  Dig.  «=> 
692.] 

2.  Appeai.  awd  Ebrob  «=»602— Pbesentatiow 

OF  GBOtTNDS  of  REVIEW  IN  COUBT  BeLOW— 

Offebs  of  Pboof. 

The  sustaining  of  objections  to  questions 
asked  bv  appellant  presents  nothing  for  review 
where  tnere  was  a  failure  to  inform  the  court 
as  to  what  the  answers  were  expected  to  dis- 
close, and  the  question  did  not  indicate  the  re- 
plies anticipated. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  t{  2905-2909;  Dec.  Dig.  <8=» 
692.] 

In  Banc.  Appeal  from  Circuit  Court,  Mult- 
nomah County ;   Geo.  N.  Davis,  Judge. 

Action  by  A.  M.  Mowrey  against  E.  F.  Bou- 
ton  and  another.  From  a  Judgment  for  de- 
fendants, plaintiff  appeals.    Affirmed. 

This  is  an  action  for  damages  for  fraudu- 
lent representations  whereby  It  is  alleged 
that  plaintiff  was  Induced  to  purchase  shares 
of  stock  in  a  corxwration  which  was  insolvent, 
and  whose  stock  was  worthless.  Upon  a  trial 
there  was  a  verdict  and  Judgment  for  defend- 
ants, from  which  plaintiff  appeals. 


Percy  C.  Stroud,  of  St  Johns,  H.  B.  Collier, 
of  Portland,  and  F.  W.  Tempes,  of  Vancouver, 
Wash.,  for  appellant  Frederic  H.  Whitfield, 
of  Portland,  and  Geo.  B.  Simpson,  of  Vancou- 
ver, Wa&h.,  for  respondents. 

BENSON,  J.  The  assignments  of  error,  of 
which  there  are  six,  are  not  at  all  satisfac- 
tory, being  vague  and  Indefinite,  bnt  we  have 
examined  the  hill  of  exceptions  with  great 
care  and  shall  consider  them  as  fully  as  may 
be  necessary  to  a  determination  of  the  Ques- 
tion presented. 

[1]  The  second  assignment  complains  of 
the  action  of  the  court  in  permitting  the  de- 
fendants to  ask  the  following  question  of  the 
plaintiff  upon  cross-examination: 

"Ton  were  offered  a  chance,  were  you  not  aft- 
er they  finally  forced  it  into  bankruptcy,  to  go 
in  with  the  other  members  of  tiie  company  and 
buy  up  tbe  assets?" 

If  this  question  was  ever  answered,  the 
bill  of  exceptions  does  not  disclose  the  fact 
so  we  are  unable  to  say  whether  or  not  plain- 
tiff was  injured  by  the  ruling  of  the  court 

[2]  As  to  the  other  assignments,  It  is  suffi- 
cient to  say  that  they  all  attack  the  rulings 
of  the  court  in  sustaining  objections  to  ques- 
tions asked  by  plaintiff,  and  in  every  Instance 
there  was  a  failure  upon  the  part  of  counsel 
to  Inform  the  court  as  to  wliat  the  answer 
was  expected  to  disclose,  and  the  questions 
themselves  do  not  indicate  the  reply  to  be  an- 
ticipated. This  court  has  held  in  a  number 
of  cases  beginning  with  Kelley  v.  Higbfleld, 
15  Or,  277,  14  Pac.  744,  that  to  make  sudi 
exceptions  available  the  bill  of  exceptions 
must  show  what  It  was  expected  to  prove  by 
the  answer  to  the  question. 

The  Judgment  of  the  trial  court  is  there- 
fore affirmed. 

(79  Or.   430) 
HUMPHRY  V.  CITY  OF  PORTLAND  et  aL 
(Supreme  Court  of  Oregon.     Feb.  8,  1916.) 

1.  Appeal  and  Krbob  ^s>544  —  NECESsriY — 

BlIX  OF  BJXCEPTIONS. 

Where  no  bill  of  exceptions  was  obtained, 
the  only  question  for  review  is  whether  the  find- 
ings support  the  judgment  notwithstanding  a 
transcript  of  the  entire  testimony  was  brought 
up. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  U  2412-2415,  2417-2420, 
2422-2426,  2428,  2478,  2479;  Dec.  Dig.  <8=> 
544.] 

2.  CONSTITTTTIONAI.   LAW    €=»321— MtJNlOIPAL 

CoBPoBATioNfl  «s»756— Remedies— Injubiks 
TO  Pebsons  on  Stbeeis— Liabilitt  or  Mu- 

KICIPALITT. 

Notwithstanding  Const  art.  1,  |  10,  declares 
that  a  right  of  action  to  recover  damages  for 
an  injury  sustained  cannot  be  abridged  by  legis- 
lation so  as  to  deprive  the  injured  party  of  all 
remedy,  the  Portland  city  charter  (Special  Laws 
1903,  p.  3),  declaring  that  the  city  shall  not 
be  liable  for  injuries  received  from  unsafe  side- 
walks, but  imposing  duty  to  keep  sidewalks  in 
repair  and  liability  for  injuries  from  defects  on 
the  abutting  owner,  and  providing  methods  for 
enforcement  of  repair  of  sidewalks  by  city  offi- 
cials, is  valid ;   the  duty  of  maintaining  walks  in 
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repair  not  being  a  hazardous  ondertaklntr  which 
the  city  could  not  impose  on  abutting  owners. 

[Ed.  Note.— For  other  cases,  see  Constitutional 
Law,  Cent.  Dig.  g!  060,  952-956;  Dec.  Dig. 
«=>321 :  if  unicipal  Corporations,  Cent.  Dig.  § 
1588;    Dec.   Dig.   <8=9756.} 

3.  MUNICIPAI.    COBFOBATIONS    «=s>756  —  SlDB- 

WALKa— Duty  to  Maintain. 

In  the  absence  of  statute,  a  city  is  liable 
to  a  person  injured  upon  a  defective  walk,  the 
repair  of  which  it  is  incumbent  upon  the  city  to 
keep  up,  if  the  city  have  the  means  of  perform- 
ing that  duty  or  is  granted  the  right  of  taxation 
to  perform  it. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  g§  1687,  1589,  1590; 
Dec,  Dig,  <8=»766.] 

4.  MUmCIPAI.    COBPOKATIONB    9=3745%  —  IN- 
JUBIES    10    PBKSONB    on     STEEEI— IdABLLITT 

or  Mdnicipalitt— "Govebnmental  Duty." 
Though  the  Portland  city  charter  required 
the  city  engineer  to  compel  abutting  owners  to 
keep  sidewalks  in  repair,  that  duty  is  a  govern- 
mental rather  than  a  corporate  duty,  the  side- 
wallcs  as  part  of  the  highway  l>eing  opened  and 
improved  for  the  benefit  of  all  the  public,  so  that 
the  city  is  not,  on  the  engineer's  default,  liable 
under  the  rnle  of  respondeat  superior. 

[Ed.  Note.— For  other  cases,  see  Monidpal 
Corporations,  Cent  Dig.  i§  1568,  1569;  Dec. 
Dig.  «=»745%.  , 

For  other  definitions,  see  Words  and  Phrases, 
Second  Series,  Governmental  Duty.] 

6.   MaNICTFAI,  COBFOBATIONB  «=>762  —  SiDK- 

WALKS— Liability  of  Enoinkkb. 

As  the  Portland  city  charter  imposed  on  the 
city  engineer  the  duty  of  notifying  abutting  own- 
ers to  repair  defective  walks  to  file  an  affidavit 
with  the  auditor,  who  should  thereupon  mail  no- 
tice to  the  owner,  and  to  make  repairs  in  case  of 
the  owner's  default,  the  city  engineer,  though 
he  posted  notice  is  liable  for  injuries  caused  by 
a  defective  sidewalk,  where  the  owner  having 
defaulted,  never  having  received  notice  l>y  mail, 
though   there  was  no  money   available  for  re- 

Eair  of  the  sidewalk;    as  in  such  case  he  might 
ave  discontinued  the  use  of  the  street. 
[Eld.   Note. — For   other   cases,   see   Municipal 
Corporations,   Cent.  Dig.   gg  1605-1611;    Dec. 
Dig.  iS=»762.] 

6.  Municipal  Cobpobations  ®s»808— Defeo- 
TiVB  Sidewalks. 

Failure  of  city  auditor  to  mail  a  notice  to 
an  abutting  owner  of  the  defective  condition 
of  a  sidewalk  in  front  of  her  premises  as  re- 
quired by  city  charter  relieves  her  from  lia- 
bility for  resulting  injuries  to  a  pedestrian. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  gg  1684-1687,  1GS5- 
1694;  Dec  Dig.  <e=>808.] 

7.  DisuissAi,  AND  Nonsuit  «=942— Effect  or 

DlSUISSAL. 

Where  on  trial  plaintiff  dismissed  as  to 
part  of  the  defendants,  such  dismissal  exon- 
erates them  from  liability. 

[Ed.  Note.— For  other  cases,  see  Dismissal  and 
Nonsuit,  Cent  Dig.  gg  76-83 ;  Dec.  Dig.  ig=>42.] 

Bean,  J.,  dissenting. 

In  Banc.  Appeal  from  Clrcnit  Court,  Mult- 
nomab  County;   Henry  L.  Benson,  Judge. 

Action  by  Anna  Humphry  against  the 
City  of  Portland,  a  municipal  corporation, 
George  h.  Baker  and  others,  and  T.  M.  Hurl- 
burt  Froofi  a  Judgment  against  the  City 
and  for  the  other  defendants,  the  City  ap- 
peals. Beversed,  and  cause  remanded  for 
new  trial  as  to  defendant  Hurlburt. 


This  action  was  commenced  February  11, 
1913,  by  Anna  Humphry  against  the  city  of 
Portland,  the  then  members  of  the  common 
council,  the  mayor  and  the  engineer  of  that 
city,  and  Mary  J.  Reece,  now  Mrs.  Frederick- 
son,  to  recover  damages  for  a  personal  In- 
Jury.  The  facts  are  that  on  July  17,  1S12, 
at  about  9  o'clock  In  the  evening,  as  the 
plaintiff  and  her  husb9.nd  were  passing  along 
a  wooden  sidewalk  In  front  of  and  adjoining 
upon  Mrs.  Frederlckson's  premises,  Mr. 
Humphry  stepped  on  the  end  of  a  plank  in 
the  walk,  causing  the  other  end  to  rise  and 
strike  bis  wife,  breaking  in  several  places 
the  bones  of  her  right  leg  below  the  knee, 
from  the  effect  of  which  fracture  the  Umb 
has  been  shortened. 

The  pleadings  set  forth  the  provisions  of 
the  charter  hereinafter  quoted,  and  after 
the  Issues  were  Joined  the  action  was  dis- 
missed as  to  the  mayor  and  coundlmen,  up- 
on the  motion  of  their  attorney.  Thereupon 
the  cause  was  tried,  without  the  Interrentlon 
of  a  Jury,  and  from  the  testimony  given  the 
court  made  findings  i>t  fact  in  substance  as 
follows:  (1)  That  the  city  of  Portland  is  a 
municipal  corporation,  that  the  dty  engineer 
had  been  duly  appointed,  and  was  legally 
qualified  and  acting  at  the  time  of  the  ac- 
cident, and  that  Mrs.  Frederlckson  was  the 
owner  in  fee  and  in  the  possession  of  the 
lots,  partlculai^ly  describing  them,  in  front 
of  which  was  the  defective  sidewalk  that 
caused  the  injury ;  (2)  that  the  city  of  Port- 
land, by  the  terms  of  its  charter,  has  exclu- 
sive control  over  the  sidewalks,  and  before 
any  property  owner  is  allowed  to  repair  such 
walk  he  must  secure  a  permit  from  the  city 
engineer;  (3)  that  from  January,  1912,  to 
July  of  that  year  the  wooden  sidewalk  in 
front  of  Mrs.  Frederlckson's  lots  was  de- 
fective- and  in  a  dangerous  condition  for 
pedestrians,  which  fact  was  then  well  known 
by  the  city  engineer,  but  no  repairs  were 
made  to  the  walk  within  those  months;  (4) 
that  it  Is  incumbent  upon  the  dty  of  Port- 
land to  keep  the  sidewalks  in  front  ot  each 
lot  In  good  repair  and  In  a  reasonably  safe 
condition,  but  the  dty  negligently  failed  to 
perform  that  duty;  (5)  that  In  January, 
1912,  the  city  engineer  caused  to  be  posted 
on  Mrs.  Frederlckson's  lot  the  necessary  no- 
tice requiring  the  owner,  agent,  or  occupant 
of  the  premises  Immediately  to  repair  the 
sidewalk  In  front  thereof,  and  thereupon 
filed  with  the  dty  auditor  an  affidavit  of 
such  posting,  but  no  notice  to  repair  was 
sent  or  mailed  to  Mrs.  E'rederickson,  who  did 
not  know  of  the  defective  condition  of  the 
walk;  (6)  that  from  January,  1912,  to  and 
including  July  of  that  year  the  city  engineer 
was  not  supplied  by  the  city  of  Portland 
with  sufficient  men,  material,  money,  or 
means  to  repair  the  sidewalks  then  in  use, 
and  had  during  that  time  only  one  crew  of 
men,  which  was  wholly  Inadequate  to  make 
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repairs  to  the  sidewalks  then  in  need  there- 
of; (7)  that  on  July  17,  1912,  while  the 
plaintiff  was  walking  along  the  sidewalk  In 
front  of  the  designated  lot,  she-  was,  without 
taalt  on  her  part,  violently  thrown  by  a  loose 
plank  In  the  walk,  and,  falling,  sustained  a 
I>ennanent  Injury,  which  hurt  resulted  from 
the  negligence  of  the  city  of  Portland,  where- 
by the  plaintiff  sustained  damages  in  the 
sum  of  93,000;  (8)  and  that  on  November 
18,  1912,  the  dty  of  Portland  and  the  mem- 
bers of  Its  council  were  notified  of  the  plaln- 
tUTs  claim  for  damages,  as  required  by  the 
municipal  charter,  and  more  than  60  days 
elapsed  before  this  action  was  commenced. 

Based  on  these  findings,  the  court  de- 
duced conclusions  of  law  to  the  effect:  (1) 
That,  as  It  was  Incumbent  upon  the  city  of 
Portland  to  keep  in  a  reasonably  safe  con- 
dition and  state  of  repair  the  sidewalk  in 
front  of  the  designated  lot,  and  since  the 
municipality  had  failed  to  perform  that  duty, 
in  consequence  of  which  negligence  the  plain- 
tiff was  injured  to  the  extent  of  $3,000,  she 
was  entitled  to  a  Judgment  against  the  city 
for  that  sum;  (2)  that  the  plaintiff  was  not 
entitled  to  a  Judgment  against  the  city  en- 
gineer; (3)  and  that  she  had  no  right  to  a 
Judgment  against  Mrs.  Frederlckson.  Predi- 
cated upon  these  findings  Judgment  was  ren- 
dered la  accordance  therewith  against  the 
dty  alone,  and  it  appeals. 

W.  P.  La  Boche  and  Henry  A.  Davie, 
both  of  Portland,  for  appellant.  H.  B.  Beck- 
ett, of  Portland  (Wilbur,  Spencer  &  Beckett 
and  J.  C  Simmons,  all  of  Portland,  <*n  the 
brief),  for  respondent  Humphry.  B.  S. 
Pague,  of  Portland,  for  respondent  Reece. 
Hurlburt  &  Layton,  of  Portland,  for  respond- 
ent Hurlburt 

MOORB,  C.  X  (after  stating  the  facts  as 
above).  [1]  Though  a  complete  transcript  of 
the  entire  testimony  received  at  the  trial  has 
been  brought  up,  no  bill  of  exceptions  was 
obtained,  and  in  the  absence  thereof  the 
only  question  to  be  considered  is  whether 
or  not  the  findings  of  fact  support  the  Judg- 
ment Allen  T.  Leavens,  26  Or.  164,  37  Pac. 
488,  26  Ll  R.  A.  620,  46  Am.  St.  Rep.  613; 
Miller  V.  Head  Camp,  45  Or.  192,  77  Pac.  83 ; 
Lewis  V.  Clark,  66  Or.  461,  134  Pac.  1194. 

[2, 3]  It  becomes  Important  to  set  forth 
some  of  the  clauses  of  the  charter  of  the 
dty  of  Portland  in  force  when  the  Injury  oc- 
curred, as  found  in  the  Special  Laws  of 
Oregon  1903,  p.  3  and  following.  These  pro- 
visions, as  far  as  material  herein,  read: 

"No  recourse  shall  be  bad  against  the  city  for 
damage  or  loss  to  person  or  property  suffered  or 
sustained  by  reason  of  the  defective  condition  of 
any  sidewalk;  *  •  •  nor  shall  there  be  any 
recourse  against  the  city  for  want  of  repair  of 
any  sidewalk;  •  •  •  nor  shall  there  oe  any 
recourse  against  the  dty  for  damage  to  person 
or  property  suffered  or  sustained  by  reason  of 
accident  on  sidewalk ;  *  *  *  but  in  such  case 
the  person  or  persons  on  whom  the  law  may 
have  imiiosed  the  obligation  to  repair  such  defect 
in  the  sidewalk,    •    •    •    and  also  the  officer 


or  officers  tbrougli  whose  offidal  negligence  such 
defect  remains  unrepaired  shall  be  jointly  and 
severally  liable  to  the  party  injured  for  the  dam- 
age sustained."    Section  8. 

"It  is  hereby  made  the  duty  of  all  owners  of 
land  adjoining  any  street  in  the  dty  of  Portland 
to  construct,  reconstruct,  and  maintain  In  good 
repair,  the  sidewalks  in  front  of  said  lands. 
•  •  •  If  the  owner  of  any  lot  or  part  there- 
of, or  parcel  of  land,  shall  suffer  any  sidewalk 
along  the  same  to  become  out  of  repair,  it  shall 
be  the  duty  of  the  dty  engineer  to  post  a  notice 
on  the  adjacent  property,  headed  'Notice  to  Re- 
pair Sidewalk,'  in  letters  not  less  than  one  inch 
in  length,  and  said  notice  shall  in  legible  char- 
acters direct  the  owner,  agent,  or  occupant  of 
said  property  immediately  to  repair  the  same  in 
agood  and  substantial  manner,  and  the  city  en- 
gineer shall  file  with  the  auditor  an  affidavit  of 
the  posting  of  such  notice,  stating  the  date  when 
and  the  place  where  the  same  was  posted.  The 
auditor  shall,  upon  receiving  the  affidavits  of  the 
dty  engineer,  send  by  mail  a  notice  to  repair 
said  sidewalk  to  the  owner  (if  known)  of  such 
property,  or  to  the  agent  (if  known)  of  the  own- 
er, and  directed  to  the  post  office  address  of  such 
owner  or  agent,  when  such  post  office  address  is 
known  to  the  auditor,  and  If  such  post  office  ad- 
dress be  unknown  to  the  auditor,  such  notice 
shall  be  directed  to  such  owner  or  agent  at 
Portland,  Oregon."    Section  384. 

"The  owner,  agent,  or  occupant,  before  making 
said  repairs,  shall  obtain  from  the  dty  engineer 
a  permit  so  to  do,  •  •  •  and  the  owner, 
agent,  or  occupant  shall  make  said  repairs  with- 
in twenty  days  from  the  date  of  posting  said 
notice.  If  the  owner,  agent,  or  occupant  of  any 
such  lot  or  part  thereof,  or  parcel  of  land,  shall 
fail,  neglect,  or  refuse  to  make  the  sidewalk  re- 
pairs within  the  time  designated,  the  city  en- 
gineer shall  make  the  same,  and  keep  an  accu- 
rate account  of  the  cost  of  the  labor  and  mate- 
rials in  making  the  repairs  in  front  of  each  lot 
or  parcel  of  land,  and  shall  report  monthly  to 
the  executive  board,  the  cost  of  snch  repairs,  and 
a  description  of  the  lot  or  part  thereof,  or  par- 
cel of  land,  fronting  on  the  sidewalk  npon  which 
such  repairs  are  made."    Section  385. 

"The  executive  board  shall  exercise  the  same 
general  authority  and  supervision  over  sidewalk 
repairs  that  it  shall  have  In  the  matter  of  street 
improvements;  it  shall  inspect  the  reports  of 
sidewalk  repairs,  and  the  cost  thereof,  made  by 
the  dty  engineer,  and  if  it  deems  the  same  to  be 
reasonable,  it  shall  approve  the  same  and  trans- 
mit them  to  the  council.  The  coundl  shall,  at 
least  once  each  year,  by  ordinance,  assess  upon 
each  of  the  lots  or  parts  thereof,  or  parcels  of 
land  fronting  upon  sidewalks,  which  have  been 
so  repaired,  the  cost  of  making  such  repairs  as 
approved  by  the  executive  board.  •  •  •  * 
Section  386. 

"Moneys  to  repair  sidewalks  when  the  repair 
shall  be  made  by  the  city  engineer  under  this 
charter,  may,  at  the  discretion  of  the  council, 
be  advanced  from  the  street  repair  fund,  to  be 
reimbursed  by  the  special  assessment  when  col- 
lected."    Section  387. 

"It  is  not  only  the  duty  of  all  owners  of  land 
within  the  dty  to  keep  in  repair  all  sidewalks, 
constructed  or  existing  in  front  of,  along,  or 
abutting  upon  their  .respective  lots  or  parts 
thereof,  and  parcels  of  land,  but  such  ownerf 
are  hereby  declared  to  be  liable  for  all  damages 
to  whomsoever  resulting,  arising  from  their 
fault  or  negligence  in  failing  to  put  any  such 
sidewalk  in  repair,  after  the  owner  or  agent 
thereof  has  been  notified  as  provided  in  this 
charter  so  to  do;  and  no  action  shall  be  main- 
tained against  the  dty  of  Portland  by  any  per- 
son injured  through  or  by  means  of  any  defect 
in  any  sidewalk."    Section  388. 

It  Is  contended  by  defendant's  counsel  that, 
the  charter  having  Imposed  the  d\xty  to  keep 
sidewalks  in  repair  upon  the  abutting  own 
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ers,  the  common  conndU,  and  the  city  en- 
gineer, and  exempted  the  municipality  from 
all  liability  to  any  person  for  an  injury  suf- 
fered in  consecLuence  of  a  defective  sidewalk, 
an  error  was  committed  In  rendering  Judg- 
ment against  the  city.  In  support  of  the 
principle  thus  asserted  It  is  argued  that,  in 
the  absence  of  a  statute  Imposing  the  ac- 
countability, a  municipal  corporation,  as  an 
agency  of  the  state  for  governmental  purpos- 
es. Is  not  liable  in  damages  to  a  party  who 
sustains  an  injury  by  reason  of  a  defective 
sidewalk,  and  that  article  1,  §  10,  of  the  Con- 
stitution of  Oregon,  declaring  that  "every 
man  shall  have  remedy  by  due  course  of  law 
for  injury  done  him  in  his  person,  property 
or  reputation,"  has  no  application  to  an  ac- 
tion of  this  kind,  since  at  the  common  law 
no  remedy  against  a  municipal  corporation  to 
recover  damages  for  a  personal  Injury  caus- 
ed by  a  defective  highway  existed. 

A  noted  author,  in  discussing  the  question 
of  unsafe  highways  as  arranged  by  the  de- 
cisions on  this  subject  by  courts  in  the  Unit- 
ed States,  remarks: 

"^e  cases  maybe  gronped  into  the  following 
classes:  E^rst.  Where  neither  chartered  cities 
nor  counties  or  other  quasi  corporations  are  held 
to  an  implied  civil  liability.  Only  a  few  states 
have  adopted  this  extreme  view  of  exempting 
cities  from  liability  in  this  respect  Second. 
Where  the  reverse  is  held,  and  both  chartered 
cities  and  counties  are  alike  considered  to  be 
impliedly  liable  for  their  neglect  of  the  doty  in 
question.  This  doctrine  prevails  in  a  small  nnm- 
ber  of  states.  Third.  Where  municipal  corpo- 
rations proper,  such  as  chartered  cities,  are  held 
to  an  implied  civil  liability  for  damages  cansed 
to  travelers  for  defective  and  unsafe  streets  un- 
der their  control,  but  denying  that  such  a  lia- 
bility attaches  to  counties  or  other  quasi  corpo- 
rations as  respects  highways  and  bridges  under 
their  charge.  This  distinction  has  received  ju- 
dicial sanction  in  a  large  majority  of  the  states, 
where  the  legislation  is  silent  in  respect  of  cor- 

f orate  liability."    DiUon,  Mun.  Corp.  (4th  Ed.) 
999.  '^   '  ( 

The  third  class  thus  specified  has  been 
adopted  in  Oregon.  Thus  In  Templeton  t. 
Linn  County,  22  Or.  313,  29  Pac.  795,  15  L. 
R.  A.  730,  it  was  held  by  a  majority  of  the 
court  that  at  common  law  a  county  was  not 
liable  for  an  injury  resulting  from  a  defect 
of  its  highways.  In  a  very  able  dissenting 
opinion,  however,  Mr.  Justice  Lord  maintain- 
ed that  upon  the  organization  of  a  county  a 
duty  devolved  upon  It  to  keep  the  highways 
within  Its  borders  In  repair,  to  perform 
which  obligation  the  quasi  corporation  was 
empowered  to  levy  and  collect  taxes;  that  a 
breach  of  that  duty  necessarily  imposed  upon 
the  county  a  liablUty  for  the  resulting  dam- 
ages to  recover  which  the  common  law  sup- 
plied a  remedy,  whether  or  not  it  was  ex- 
pressly given  by  statute;  and  that  article  1, 
i  10,  of  the  Or^nic  Law  of  the  state,  placed 
It  beyond  the  power  of  the  Legislature  to 
take  away  remedies  that  existed  when  the 
Constitution  was  adopted.  At  its  next  ses- 
sion, after  .that  decision  was  rendered,  the 
Legislative  assembly  enacted  a  statute  pro- 


viding for  the  recovery  from  counties  of  a 
limited  sum  as  compensatory  damages  by 
persona  injured  In  consequence  of  defective 
roads  or  bridges.  McFerren  t.  Umatilla 
.County,  27  Or.  311.  40  Pac.  1013.  Another 
act  is  now  in  force  giving  greater  compensa- 
tion in  such  cases.    L.  O.  L.  g  6375. 

In  Mattson  t.  Astoria,  89  Or.  577,  680.  65 
Pac.  1066,  87  Am.  St  Bep.  687,  a  mnnicipal 
charter  having  provided  that  "neither  the 
city  of  Astoria  nor  any  member  of  the  oonn- 
cll  thereof  shaU  in  any  manner  be  held  liable 
for  any  damages  resulting  from  a  defective 
condition  of  any  street,  alley,  or  highway 
thereof,"  it  was  determined,  in  construing 
such  excerpt,  that  while  it  was  within  the 
power  of  the  Legislature  to  exempt  a  city 
from  liability  for  damages  sustained  In  con- 
sequence of  an  unsafe  street,  a  party  Injured 
by  reason  of  the  defect  might  proceed  per- 
sonally against  the  o£9cer  to  whom  the 
charter  delegated  the  duty  of  repairing  the 
highway,  and  by  whose  negligence  the  Injury 
resulted,  notwithstanding  such  attempted  ex- 
oneration from  liability. 

In  Batdorff  ▼.  Oregon  City,  63  Or.  402,  406, 
100  Pac.  937,  938,  18  Ann.  Cas.  287,  it  Is 
said: 

"Though  there  is  a  conflict  of  judicial  ntter- 
ance  as  to  the  common-law  liability  of  a  city  for 
a  failure  to  keep  a  street  in  repair,  the  weight 
of  authority  supports  the  principle  that,  when  a 
charter  invests  a  mnnicipal  corporation  with  ex- 
clusive control  over  the  streets  within  its  limits, 
and  authorizes  it  to  employ  the  means  necea- 
sary  to  improve  and  maintam  such  highways,  a 
duty  to  the  public  arises  by  implication  of  law  to 
keep  the  streets  that  have  been  opened  for  travel 
in  a  reasonably  safe  condition ;  and  for  any  in- 
jury that  may  result  from  a  failure  to  discharge 
such  obligation  the  city,  without  any  statutory 
provision  to  that  effect,  must  respond  in  dam- 
ages." 

In  referring  to  what  is  now  section  358,  L. 
O.  L.,  it  is  further  observed : 

"Our  statute  re-enacts  this  rnle  of  the  common 
law,  and  authorizes  the  maintenance  of  an  ac- 
tion against  any  dty  in  its  corporate  capacity 
for  an  injury  to  the  rights  of  a  party  arising 
from  some  act  or  omission  of  the  municipality. 

See  the  notes  to  this  case  in  18  Ann.  Caa. 
287. 

In  Pullen  v.  Eugene,  146  Pac.  822,  and  Id.. 
147  Pac.  768,  in  construing  a  provision  of  a 
municipal  charter  which  declared,  "The  dty 
of  Eugene  shall  not  in  any  event  be  liable 
in  damages  to  any  person  for  an  Injury 
caused  by  any  dtfect  or  dangerous  place  at 
or  tn  any  sidewalk,  •  •  •  unless  the 
mayor,  diairman  of  the  street  committee, 
or  street  commissioner  shall  have  had  actual 
notice  of  such  defect  or  dangerous  place,  and 
a  reasonable  time  thereafter  In  which  to  re- 
pair or  remove  such  defect  or  dangerous 
place  before  the  happening  of  such  accident 
or  injury,  and  In  no  case  shall  more  than 
$100.00  be  recovered  as  damages  from  the 
city  for  any  such  accident  or  injury,"  It  was 
held  that,  If  a  recovery  of  more  than  $100 
for  any  injury  resulting  from  a  defectlv« 
sidewalk  was  undertaken,  the  action  must 
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be  against  the  clt7  offlcers  by  whose  neglect 
tbe  defect  con  tinned. 

As  tending  to  show  the  liability  of  a  munic- 
ipal corporation  to  a  person  who  has  sustain- 
ed an  injury  by  reason  of  an  unsafe  street, 
see  the  notes  to  the  cases  of  Browning  v. 
City  of  Springfield,  63  Am.  Dec.  345;  God- 
dard  y.  Inliabitants  of  Harpswell,  30  Am.  St 
Rep.  373 ;  Sundell  t.  Tintah,  Ann.  Cas.  1913C, 
1311.  By  analogy  and  based  on  the  doctrine 
asserted  by  Judge  Deady  In  Eastman  t. 
Clackamas  County  (C.  0.)  82  Fed.  24,  and  rec^ 
ognlzed  by  Mr.  Justice'  Lord  in  Templeton  t. 
Linn  County,  22  Or.  313,  321,  29  Paa  795,  15 
li.  R.  A.  730,  we  conclude  a  municipal  cor^ 
poration,  in  the  absence  of  any  statute  gov- 
erning the  matter,  is  liable  to  a  person  sus- 
taining an  Injury  from  a  defective  street  or 
sidewalk,  the  repair  of  which  it  is  incum- 
bent upon  the  city  to  keep  up,  if  it  have  the 
means  of  performing  that  duty  or  is  granted 
the  right  of  taxation  or  given  the  power  of 
levying  a  special  assessment  for  that  purpose, 
and  we  adhere  to  the  rule,  heretofore  assert- 
ed, that  under  article  1,  §  10,  of  the  Constitu- 
tion of  Oregon,  a  right  of  action  to  recovei^ 
damages  for  an  injury  thus  sustained  cannot 
b^  so  abridged  by  legislation  as  to  deprive 
the  injured  party  of  all  remedy.  It  is  con- 
ceded, however,  that  by  proper  enactment  the 
liability  thus  imposed  upon  a  municipal  cor- 
poration may  be  shifted  to  its  officers  or 
agents. 

It  is  contended  by  plaintifTs  counsel  thA 
the  rule  announced  in  Pullen  v.  Eugene  is  not 
controlling  herein.  In  support  of  the  princi- 
ple so  asserted  reliance  Is  bad  upon  the  case 
of  McAllister  v.  Albany,  18  Or.  426,  23  Paa 
845,  where  it  was  ruled  that  a  municipal  cor- 
poration could  not  escape  liability  for  a  per- 
sonal injury  by  letting  to  a  contractor  any 
work  the  performance  of  which  was  intrinsi- 
cally dangerous.  Tbe  rule  there  recognized 
is  analogous  to  the  doctrine  of  the  continued 
liablUty  of  a  contractor  to  respond  in  dam- 
ages for  an  Injury  resulting  from  letting  to 
an  independent  contractor  any  work  the  per- 
formance of  which  is  necessarily  hazardous. 
Thus  in  Wlnnlford  v.  MacLeod,  68  Or.  301, 
306,  136  Pac.  25,  27,  Mr.  Justice  Burnett,  dis- 
cussing this  subject,  says': 

"The  general  rule  is  that,  where  work  is  com- 
mitted in  all  its  details  to  a  contractor,  and  he 
is  responsible  to  his  employer,  not  for  details, 
but  only  for  a  finished  result,  the  former  alone 
is  answerable  for  injury  happening  to  third 
parties  In  the  prosecution  of  the  work.  There 
are  exceptiona  to  this  rule.  The  employer  must 
also  respond  if  the  manner  provided  for  carry- 
ing out  the  contract  is  in  itself  dahgerous,  or  If 
the  project  is  manifestly  dangerous  to  others, 
and  an  injnry  ensues  on  account  of  either  the 
method  prescribed  or  the  nature  of  the  undertak- 
ing itseU." 

See,  also,  Dibert  ▼.  Oiebisch,  74  Or.  64, 
144  Pac.  1184. 

In  the  case  at  bar  it  is  difficult  to  see  how 
the  repair  of  a  sidewalk  involved  any  work 
the  performance  of  whidi  was  so  intrinsical- 
ly dangerous  as  to  render  the  city  liable  for 


the  resulting  damages,  notr^thstandlng  the 
exemption  clause  of  the  charter. 

The  facts  involved  in  the  case  of  MoAllis- 
ter  V.  Albany,  supra,  are  thus  stated  in  the 
opinion : 

"This  is  an  action  to  recover  damages  for 
injuries  sustained  by  the  plaintiff  in  consequence 
of  a  ditch  dug  across  a  certain  street  of  said  city 
for  tbe  construction  of  a  sewer  being  left  open 
and  without  Ughts  or  gnards,  and  into  which  the 

glaintiff  drove  his  team  and  seriously  injured 
imself  and  team." 

In  commenting  upon  tbe  discretion  of  local 
authorities,  a  text-writer  observes: 

"Whether  this  right  of  municipal  corporations 
to  construct  drains  and  sewers  shall  be  exercised 
in  any  particular  case  or  not,  as  well  as  the 
manner  in  which,  it  shall  be  exercised,  must  be 
determined  by  the  corporation,  and  not  by  the 
courts.  When,  however,  the  corporation  has  or- 
dered the  construction  of  a  sewer,  and  has  enter- 
ed upon  tbe  prosecution  of  the  work,  its  dnty 
becomes  ministerial,  and,  Vhere  a  judicial  duty 
ends  and  ministerial  duty  begins,  their  [there] 
immunity  ceases,  and  Uability  attaches.  '  El- 
hott,  Boads  &  StreeU    (3d  Ed.)  §  560. 

To  the  same  effect, see,  also,  28  Cyc.  1316. 

It  will  thus  be  seen  that,  if  the  injury  com- 
plained of  in  McAllister  v.  Albany,  supra,  had 
resulted  from  the  negligence  of  that  defend- 
ant, and  not  from  the  carelessness  of  an  inde- 
pendent contractor,  it  Is  qtilte  probable  a  Judg- 
ment might  have  been  rendered  against  the 
city  upon  the  facts  so  stated.  But,  however 
this  may  be,  the  prlndple  there  recognised, 
or  the  rule  which  possibly  might  have  been 
enforced  therein,  cannot  be  invoked  to  govern 
tbe  decision  in  the  case  at  bar. 

[4]  It  is  maintained  by  plalntUTs  oonnsel 
that,  the  obligation  to  repair  sidewalks  hav- 
ing been  imposed  by  the  charter  upon  the 
dty  engineer,  he  Is  to  be  regarded,  not  as  an 
Independent  public  officer,  but  as  the  agent 
of  the  municipality,  and  for  any  failure  to 
perform  that  duty,  whereby  an  injury  has 
been  sustained  by  another,  the  dty  is  liable 
for  the  ensuing  damages,  and  hence  the  Judg- 
ment should  be  affirmed.  It  has  been  held 
by  some  courts  that,  where  the  duty  rests 
upon  a  city  to  keep  its  streets  in  a  safe  con- 
dition for  public  use,  and  the  officer  who  is 
required  to  perform  that  obligation  fails  in 
this  particular,  whereby  injury  results,  a  re- 
covery may  be  had  against  the  city  for  the 
damages  suffered,  upon  the  prindple  of  re- 
spondeat sut>erlor.  Conrad  v.  Trustees,  16 
N.  T.  168 ;  HaU  v.  City  of  Austin,  73  Minn. 
134,  76  N.  W.  1121;  Ehrgott  v.  Mayor,  etc.,  96 
N.  T.  204,  48  Am.  Rep.  622;  Missano  v.  May- 
or, etc.,  160  N.  X.  123,  64  N.  B.  744;  NormUe 
V.  City  of  Ballard,  33  Wash.  369,  74  Pac.  566. 

A  well-recognized  distinction,  exists  be- 
tween a  quasi  corporation,  such  as  a  county, 
and  a  munldpal  corporation,  such  as  a  city, 
in  respect  to  the  liability  of  each  to  persons 
injured  by  neglect  of  duty  by  the  agents  or 
offlcers  of  either.  DiUpn,  Man.  Corp.  (4th' 
Ed.)  a  26,  066.  Whatever  the  rule  may  be 
in  other  states,  it  has  been  repeatedly  held  In 
Oregon  that  a  munldpal  corporation.  In  per- 
forming the  duties  imposed  upon  or  delegat- 
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ed  to  It,  exercises  a  private,  proprietary  fnnc- 
tlon  for  the  benefit  of  Its  Inhabitants  alone, 
and  known  as  a  ministerial  duty,  and  also 
dlscdiarges  a  governmental  obligation,  in  the 
performance  of  which  it  acts  as  an  agent  of 
the  state  and  for  the  entire  public,  and  when 
a  city,  incorporated  village,  or  town  is  em- 
ploying the  latter  power  in  good  faith,  it  is 
exempt  from  liability  for  damages;  Init, 
when  performing  the  former  function,  the 
rule  of  respondeat  superior  governs  In  re- 
spect to  an  injury  occasioned  by  the  negli- 
gence of  the  officers  and  agents  of  the  munic- 
ipal corporation.  Esberg  Cigar  Co.  v.  Port- 
land, 34  Or.  282,  55  Pac.  061,  43  L.  B.  A. 
435,  75  Am.  St  Rep.  651 ;  Shipley  v.  Hache- 
ney,  34  Or.  303,  55  Paa  971;  Wagner  v. 
Portland,  40  Or.  390,  60  Pac.  985,  67  Pac. 
300;  Pacific  Paper  Co.  v.  Portland,  68  Or. 
120;  135  Pac,  871;  Blake-McFall  Co.  v.  Port- 
land, 68  Or.  126,  135  Pac.  873;  Coleman  v. 
La  Grande,  73  Or.  521,  144  Pac.  408. 

In  Dyer  v.  Danbury,  85  Conn.  128,  81  Atl. 
958,  39  L.  R.  A.  (N.  S.)-405,  Ann.  Cas.  1913A, 
784,  786,  Mr.  Justice  Thayer,  in  distinguish- 
ing between  governmental  duties  enjoined 
upon  a  municipal  corppration  and  ministerial 
obligations  performed  by  it,  says : 

"For  the  nonperformance  or  misperformance 
of  a  merely  governmental  duty  imposed  upon  a 
city  or  town  it  is  not  liable  in  damages  unless  a 
right  of  action  against  it  is  given  by  statute. 
•  •  •  Where,  however,  some  special  power  or 
privilege  out  of  which  grow  public  duties,  pri- 
marily for  the  benefit  of  its  own  citizens,  is 
granted  to  a  municipality  at  its  request,  or 
where  with  its  consent  some  special  duty  not 
belonging  to  it  under  the  general  laws  is  im- 
posed upon  it,  the  case  is  different.  In  such 
cases  the  municipality  is  in  a  sense  performing 
a  private  duty,  and,  although  no  liability  for 
damages  is  imposed  by  statute  for  negligence  in 
the  performance  of  such  duties,  the  municipality 
is  nevertheless  liable  for  it." 

County  roads  and  city  streets  and  side- 
walks, when  once  constructed,  are  for  the 
benefit  of  all  people  who  may  have  occasion 
to  travel  or  pass  along  or  across  snch  high- 
ways, the  duty  to  repair  which  is  also  im- 
posed upon  the  municipal  corporation  for  the 
benefit  of  the  entire  public,  and  not  for  the 
sole  advantage  of  the  citizens  residing  in  the 
immediate  neighborhood  specially  benefited 
thereby.  A  distinguished  author,  comment- 
ing upon  this  legal  principle,  remarks : 

"It  cannot  be  justly  said  that  the  regulation 
and  control  of  highways  is  not  a  governmental 
matter,  for  it  was  so  in  the  earliest  years  of 
the  common  law,  and,  indeed,  long  before  the 
common  law  took  form  and  force."  Elliott, 
Roads  &  Streets  (3d  Ed.)  {  496. 

"Where  a  public  corporation,"  says  this  text- 
writer  in  another  section  of  the  work  mentioned, 
"is  selected  and  employed  as  an  agent  of  the 
state  to  perform  a  duty  pertaining  to  purely 
state  affairs,  whether  it  be  a  city  or  a  county, 
it  cannot  be  liable  to  private  action.  The  reason 
for  this  is  not  far  to  seek.  In  discharging  such 
a  state  duty  it  standi  in  the  place  of  the  state 
as  its  instrument  or  agent."    Id.  (  538. 

McQulUin,  in  his  work  on  Municipal  Cor- 
porations (section  2721),  In  discussing  this 
subject,  asserts: 


"On  the  theory  that  the  repair  and  regulation 
of  streets  is  a  governmental  duty,  it  is  expressly 
held  that  the  municipality  is  not  liable  for  defec- 
tive streets  at  common  law  in  Arkansas,  Gal- 
ifornia,  Connecticnt,  Maine,  Massachusetts, 
Michigan,  New  Jersey,  Rhode  Island,  South 
Carolina,  and  Vermont. 

See,  also,  Id.  |  2^3. 

The  rule  thus  asserted,  though  In  conflict 
with  some  judicial  expression  upon  the  snb- 
ject,  is  supported  by  the  great  weight  of  au- 
thority. 

The  principle  so  adverted  to  la  not  in  con- 
flict with  the  opinion  on  rehearing  in  fbe 
case  of  Olaconl  v.  Astoria,  60  Or.  12,  113 
Pac.  856,  118  Pac.  180,  though  the  writer  did 
not  concur  therein.  In  that  case  in  open- 
ing a  new  street  on  embankment  of  earth 
slid  down  upon  the  plaintUTs  land,  canslns 
injury,  and  It  was  ruled  that  the  dty  by 
reason  of  the  negligence  of  its  officers  was 
liable  for  the  resulting  damages.  The  dedi- 
cation of  streets,  as  evidenced  by  a  duly  re- 
corded plat,  and  the  sale  of  lots  la  accord- 
ance therewith,  does  not  require  the  Imme- 
diate opening  of  any  of  the  highways  until 
in  the  discretion  of  the  local  authorities  it 
is  determined  that  the  interests  of  the  pub- 
lic demand  such  Improvements  should  be 
made.  Elliott,  Roads  &  Streets  (3d  Ed.)  Sf 
129,  570.  In  another  section  of  his  work 
this  author,  in  speaking  of  the  liability  of  a 
municipal  corporation  for  negligence,  says: 

"Outside  of  the  New  Eugland  states  and  those 
states  which  follow  the  New  England  rule,  the 
doctrine  is  that  there  is  a  liability  for  a  failure 
to  exercise  ordinary  care  and  skill  in  making 
the  improvement;  for,  once  the  ministerial  act 
is  undertaken,  such  reasonable  care  and  akill 
must  be  exercised  as  will  not  only  make  the 
highway  safe  for  passage,  but  will  prevent  in- 
jury to  adjoining  property."    Id.  |  580. 

When  a  street  has  once  been  <^)ened  and 
Improved  so  as  to  be  turned  over  to  the 
state  to  be  used  by  the  public  generally,  the 
cost  of  repairing  sudi  highway  is  usually 
payable  out  of  the  general  fund,  and  the  mu- 
nicipality is  not  generally  authorized  to  make 
a  special  assessment  against  abutting  prop- 
erty to  defray  the  expense  Incurred  therefor. 
Id.  {  647.  When  a  street  is  being  originally 
opened,  and  before  it  is  theoretically  sur- 
rendered to  the  state,  the  obligation  to  com- 
plete the  highway  is  only  ministerial.  In  the 
exercise  of  which  engagement  the  city  Is  held 
responsible  In  damages  for  the  negligence  of 
its  officers  and  agents  on  the  ground  that 
the  right  of  the  public  to  the  use  of  the  street 
has  not  attached.  When,  however,  a  street 
is  once  completed  and  devoted  to  its  intend- 
ed use,  the  duty  thereafter  to  keep  It  rea- 
sonably safe  devolves  upop  the  municipal  cor- 
poration to  see  that  the  highway,  until  It  is 
legally  discontinued,  remains  in  a  suitable 
condition  for  travel.  It  is  incumbent,  there- 
fore, upon  a  city  to  keep  its  improved  streets 
in  reasonalde  repair,  and  In  discharging  that 
obligation  the  municipal  corporation  neces- 
sarily exercises  a  governmental  duty  for  the 
benefit  of  the  general  publia    Id.  {  803.    It 
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will  thus  be  seen  that  the  prevaUing  oplDlon 
In  the  case  of  Oiaconi  t.  Astoria,  supra,  does 
not  lack  the  support  of  reason  or  authority. 

In  the  case  at  bar,  however,  the  street  had 
been  opened  and  improved,  and  the  sidewalk, 
which  necessarily  constitutes  a  part  of  the 
highway  for  the  aoconunodation  of  pedes- 
trians, had  been  put  down,  but  was  out  of  re- 
pair, so  that  the  restoration  thereof  was  a 
governmental  duty  enjoined  upon  the  city 
for  the  benefit  of  the  public  in  general  In 
failing  to  discharge  that  obligation  the  city 
engineer  omitted  the  performance  of  a  gov- 
ernmental duty  by  reason  whereof  the  dty  of 
Portland  is  not  liable  for  the  damages  which 
resulted  from  the  injury. 

[6]  It  will  be  remembered  the  court  found 
that  it  was  the  lack  of  money  which  pre- 
vented the  city  engineer  from  making  the 
necessary  repairs.  A  text-writer,  in  discuss- 
ing this  subject,  asserts : 

"The  want  of  funds,  and  of  power  to  raise 
money  to  enforce  contributions  of  labor,  or  to 
assess  the  expense  of  repair  upon  abutters,  is  a 
good  defense  to  a  charge  of  negligence  for  non- 
repair, provided  it  is  shown  that  all  the  funds 
applicable  to  such  use,  and  all  means  of  raising 
more,  have  been  exhausted.  But  want  of  funds 
is  not  available  as  a  defense  to  a  charge  of  neg- 
ligence in  not  erecting  barriers  on  a  dangerous 
street,  or  not  closing  the  street  altogether^when 
necessary."  Shearman  &  Red.  Neg.  (6th  Bd.)  { 
374. 

It  will  be  observed,  from  the  excerpt  quot- 
ed, that  a  greater  degree  of  effort  for  the 
repair  of  a  street  or  sidewalk  is  demanded 
from  municipal  ofBcers  than  is  evidenced  by 
the  finding  referred  to,  which  Is  insufficient 
to  relieve  the  city  engineer  from  liability. 

[8]  The  failure  of  the  city  auditor  to  mail 
to  Mrs.  Frederlckson  a  notice  of  the  defec- 
tive condition  of  the  walk  in  front  of  her 
premises  as  found  by  the  court,  exonerates 
her  from  accountability  for  any  part  of  Uie 
damages  which  the  plaintiff  sustained. 

[7]  At  the  trial  of  this  cause  the  action, 
by  consent  of  counsel  for  the  respective  par- 
ties, was  dismissed  as  to  the  defendants  Geo. 
Li.  Baker,  John  H.  Burgard,  Ralph  O.  Clyde, 
Will  H.  Daly,  Geo.  D.  Dunning,  J.  J.  Jen- 
nings, Allen  R.  Joy,  James  Maguire,  R.  B. 
Menefee,  Tom.  N.  Monks,  John  Montag,  Wm. 
Schmeer,  H.  N.  Wallace,  Frank  B.  Watkins, 
and  F.  L.  Wilhelm,  who  at  the  time  of  the 
plaintiff's  injury  composed  the  common  coun- 
cil of  the  city  of  Portland,  and  as  to  A.  G. 
Rushlight,  who  then  was  its  mayor.  This 
voluntary  discharge  necessarily  releases  each 
of  these  parties  from  any  and  all  liability  on 
account  of  the  negUgenoe  set  forth  In  the 
complaint. 

The  findings  of  fact,  when  tested  by  the 
provision  of  the  charter,  do  not  uphold  the  con- 
clusions of  law  predicated  thereon,  except  in 
respect  to  Mrs.  Frederlckson.  The  Judgment 
is  therefore  reversed,  and  the  cause  remanded 
for  a  new  trial  as  to  the  defendant  T.  M. 
Hurlburt,  who  at  the  time  the  plaintiff  was 
hurt  was  the  dty  engineer,  and  for  such 


further  proceedings  as  may  be  necessary  not 
inconsistent  with  this  opinion. 

BBNSON  and  BAKIN,  JJ.,  took  no  part  In 
the  consideration  of  this  cause.  HARRIS, 
J.,  concurs  in  the  result    BBAN,  J.,  dissents. 

"==  fTj  Or.  184) 

CARSON  et  ah  v.  SCHULDERMAN, 

Corp.  Com'r. 

(Supreme  Court  of  Oregon.    Feb.  8,  1916u) 

L  Mandakub  9=988  —  Filino  AsmciMS  — 

CHABrrABLK     AND     BENEVOLENT     CORPORA- 
TIONS—STATUTE. 

L.  O.  L.  {  6679,  provides  that  three  or  more 
persons  desiring  to  incorporate  themselves  to 
engage  in  anjr  lawful  business  may  do  so  in  the 
manner  provided  by  the  act,  which  provides  for 
the  incorporation  of  religious,  charitable,  and 
other  societies  not  for  profit,  but  makes  no  pro- 
vision for  such  associations  issning  shares  or 
having  capital  stock.  -  Section  6684,  providing 
for  the  payment  of  organization  fees  according 
to  the  amount  of  capital  stock,  excepts  corpora- 
tions formed  for  religious  or  charitable  purposes 
from  any  fee  except  on  organization  tax  of  $5. 
Plaintiffs,  the  devisees  of  realty  in  trust  to  erect 
and  maintain  a  free  home  for  wayward  'girls 
and  to  incorporate  with  a  capital  stock  not  to 
exceed  the  reasonable  value  of  the  property  de- 
vised, were  directed  to  subscribe  to  all  the  capi- 
tal stock,  organize  the  corporation,  and  convey 
the  realty  to  it  in  consideration  of  all  the  shares 
of  its  capital  stock  to  be  held  by  them  in  trust. 
The  corporation  was  empowered  to  borrow  not 
more  than  $75,000  on  its  note  secured  on  the 
land  conveyed  to  it  to  be  used  in  maintaining 
the  home,  and  was  required  after  three  years 
from  the  testator's  death  to  transfer  all  the 
capital  stock  in  equal  parts  to  the  different 
Churches  of  Christ  Scientist  in  Portland  char- 
tered by  the  Mother  Church  for  their  use,  free 
of  any  trust,  except  a  suggestion  to  continue 
the  home,  atld,  on  mandamus  by  the  trustees 
to  compel  the  corporation  commissioner  to  file 
the  articles  of  a  proposed  corporation  with  a 
capital  stock  of  $350,000  to  manage  and  improve 
the  realty  and  to  carry  out  the  testator's  plan, 
that  the  design  of  the  corporation  was  charitable 
and  benevolent,  authorized  by  Ii.  O.  L.  tit.  44, 
c.  5,  and  that  the  commissioner  must  file  the  ar- 
ticles on  payment  of  a  fee  of  $5. 

[Bd.  Note. — For  other  cases,  see  Mandamus, 
Dec.  Dig.  «=88.] 

2.  TBTTBTS  lg=>160  —  FAII.UHB  OF  Tbusteb  — 

Power  or  Court. 

In  such  case,  if  there  were  no  Churches  of 
Christ  Scientist  in  Portland  qualified  to  take 
the  reversion  of  the  stock  as  provided  in  the 
will,  the  courts  would  not  allow  the  trust  to 
fail  for  want  of  a  trustee. 

[Ed.  Note. — For  other  cases,  see  Trusts,  Cent. 
Dig.  \\  204,  207,  208 ;    Dec.  Dig.  «=»160.] 

3.  Chabitus  «=»20  —  Con8truoiion  — Trus- 
tees. 

In  such  case  the  reference  to  the  Mother 
Church  of  Boston  did  not  intend  that  there 
should  be  any  legal  connection  between  the 
churches  in  Portland  and  the  Mother  Church, 
but  that  there  should  be  such  recognition  by  the 
Mother  Church  of  the  churches  designated  to 
take  under  the  will  as  would  make  it  impossi- 
ble for  any  seceding  organization  not  recognized 
by  the  Mother  Church  to  claim  an  interest  in 
the  bequest,  and  it  was  not  necessary  that  such 
relation  should  appear  in  the  articles  of  incor- 
poration of  the  Portland  churches,  if  that  fact 
was  made  to  appear  otherwise. 

(Ed.  Note. — For  other  cases,  see  Charities, 
Cent.  Dig.  §1  18-33;   Dec.  Dig.  <S=20.] 
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In  Banc.  Original  mandamus  by  Jessie  M. 
Carson  and  others  against  H.  J.  Scbulder- 
man,  as  Corporation  Commissioner  of  the 
State  of  Oregon.    Writ  Issued. 

This  Is  a  proceeding  by  mandamus  to  torn- 
pel  defendant  as  corporation  commissioner 
to  file  the  articles  of  a  proposed  corporation 
designated  as  the  "B.  Henry  Wemme  Endow- 
ment Fund."  The  proposed  articles  are  as 
follows: 

"Know  all  men  by  these  presents  that  wej 
Jessie  M.  Carson,  H.  A.  Weis,  and  J.  J.  Cole,  all 
of  the  city  of  Portland,  county  of  Multnomah, 
state  of  Oregon,  have  associated  ourselves  for 
the  purpose  of  forming  a  corporation  under  the 
laws  of  the  state  of  Oregon,  and  to  that  end  to 
make  and  subscribe,  in  triplicate,  the  following 
articles  of  incorporation:  Article  I.  The  name 
assumed  by  this  corporation,  and  by  which  it 
shall  be  known,  is  'c!.  Henry  Wemme  Endow- 
ment Fund.'  Article  II.  The  principal  office 
and  place  of  business  of  this  corporation  shall 
be  in  the  city  of  Portland,  county  of  Multnomah, 
state  of  Oregon.  Article  111.  The  capital 
stock  of  this  corporation  shall  be  three  hundred 
and  fifty  thousand  dollars  ($350,000),  divided  in- 
to three  hundred  and  fifty  (360)  shares,  of  the 
par  value  of  one  thousand  dollars  ($1,000)  each. 
Article  IV.  The  duration  of  this  oorporati<m 
shall  be  perpetuaL  Article  V.  1.  The  business 
In  which  this  corporation  proposes  to  engage  is 
that  of  buying,  owing,  holding,  managing,  im- 

S roving,  mortgaging  and  leasing  the  following 
escribed  real  property,  to  wit:  Lots  one  (1), 
four  (4),  five  (5),  and  eight  (8)  in  block  fifty- 
three  (o3)  in  Couch's  addition  to  the  city  of 
Portland;  and  also  lots  one  (1)  and  four  (4), 
and  the  sooth  twenty  (20)  feet  of  lot  five  (5), 
in  block  nine  (9)  of  Couch's  addition  to  the  city 
of  Portland,  and  the  south  one  hundred  and 
twenty  (120)  feet  of  block  seventy-two  (72)  in 
Elaat  Portland,  now  a  part  of  Portland,  and  all 
now  being  in  the  city  of  Portland,  Multnomah 
county,  state  of  Oregon.  2.  To  buy,  own,  hold, 
mortgage,  lease,  improve,  and  sell  reial  estate  as 
may  be  necessary  in  carrying  out  the  enterprise 
for  the  carrying  out  of  which  this  corporation 
is  formed,  and  to  lease  property  to  third  per- 
sons, firms,  or  corporations.  &.  To  purchase  a 
suitable  site  for,  erect,  equip,  maintain,  and  con- 
duct a  maternity  home  or  lying-in  hospital  for 
the  accommodation,  care,  and  keeping  of  unfor- 
tunate and  wayward  girls,  without  charge  there- 
for, in  the  city  of  Portland,  Multnomah  county, 
state  of  Oregon,  which  home  or  hospital  shidl 
be  known  as  the  White  Shield,  of  Portland,  Ore- 
gon. 4.  To  issue  the  promissory  note  of  the 
corporation  and  secure  the  payment  of  the  same 
by  mortgage  or  pledge  of  any  or  all  property 
belonging  to  the  corporation,  and  generally  to 
do  anything  necessary,  proper,  or  convenient  in 
carrying  out  any  of  the  enterprises  hereinbe- 
fore mentioned.  In  witness  whereof  we  have 
hereunto  set  our  hands  and  seals  this  27th  day 
of  September,  A.  D.  1915." 

This  corporation  was  formed  pursuant  to 
the  terms  of  the  will  of  B.  Henry  Wemme, 
deceased,  whereby  he  bequeathed  certain 
property  to  the  plalntUfs  herein  In  trust  for 
the  purpose  of  erecting  and  maintaining  a 
maternity  home  for  unfortunate,  wayward 
girls  in  the  city  of  Portland,  to  be  conduct- 
ed without  cost  to  the  objects  of  testator's 
bounty.  It  was  provided  that  the  trustees 
Immediately  after  the  death  of  the  testator 
should  form  a  corporation  with  perpetual 
duration,  to  be  named  the  "E.  Henry  Wemme 
Endowment  Fund,"  with  a  capital  stock  not 
to  exceed  the  reasonable  value  of  the  proper- 


ty devised;  tbat  the  trustees  aibonid  sub- 
scribe for  all  the  capital  stock  of  the  oor- 
poratlon,  and  should  complete  the  corpora- 
tion and  convey  to  It  the  devised  property, 
taking  in  paymeit  therefor  all  the  shares  ot 
the  capital  stock  which  should  be  issued 
to  them  Jointly  In  one  certificate  to  be  held 
In  trust  for  the  purposes  Indicated.  It  was 
provided  that  the  corporation  should  have 
the  right  to  borrow  not  to  exceed  $75,000, 
and  to  give  a  note  therefor  to  be  secured 
upon  certain  tracts  of  the  property  conveyed 
to  it,  and  that  after  securing  this  money  it 
should  proceed  to  purchase  a  site  for  a  ma- 
teridty  home  for  wayward  girls  and  to  build 
and  equip  it,  and  use  the  rents,  Issues,  and 
profits  of  the  bequeathed  property  in  main- 
taining It  and  caring  and  providing  a  home 
for  the  Inmates  thereof  without  expense  to 
them.  It  was  provided  that  three  years  after 
the  testator's  death  the  trustees  cSioald 
divide  and  transfer  all  the  capital  stock  of 
the  corporation  in  equal  parts  to  the  differ- 
ent Churches  of  Christ  Scientist  of  Portland, 
Or.,  authorized  and  chartered  by  the  head 
Church  of  Christ  Scientist,  known  as  the 
Mother  Church,  for  their  own  use  and  bene- 
fit, without  any  charge  or  trust  whatever  re- 
served to  testator's  estate.  Then  follows 
this  clause: 

"I  hope,  however,  this  is  not  directory,  but 
merely  a  suggestion,  that  the  maternity  home  ' 
constructed  as  hereinbefore  provided  shall  be 
continued  by  said  corporation,  £2.  Henry  Wemme 
Endowment  Fund,  perpetually,  and  forever,  but 
I  do  not  make  this  binding  upon  said  Charch  of 
Christ  Scientist,  or  upon  said  B.  Henry  Wemme 
Endowment  Fund,  a  corporation,  for  the  rea- 
son that  I  have  implicit  faith  and  confidence  in 
the  Church  of  Christ  Scientist,  and  believe 
that  they  will  be  perpetual,  and  I  realize  the 
inability  of  one  now  living  to  determine  what  in 
the  future  might  be  the  greatest  need  and  benefit 
to  suffering  humanity,  and  therefore  I  have  giv- 
en absolutely  and  without  reservation  all  of  the 
stock  of  said  corporation  of  E.  Henry  Wemme 
Endowment  E^nd  to  said  Church  of  Christ 
Scientist  believing  that  they  will  expend  the 
rents,  issues,  and  profits  and  all  the  prorpeds 
of  the  said  B.  Henry  Wemme  Endowment  Fund 
in  a  manner  so  as  to  create  the  greatest  rplief 
for  the  greatest  number  of  suffering  humanity." 

Tlie  plaintifrs  tendered  to  the  corporation 
commissioner  the  articles  set  forth  In  this 
statement,  together  with  a  fee  of  $5,  and 
demanded  that  they  be  filed  as  the  articles 
of  a  charitable  corporation,  and  that  defend- 
ant issue  a  certificate  of  Incorporation  npoa 
said  articles.  Defendant  took  the  ground 
that  the  articles  Indicated  the  corporatitm 
was  a  business  corporation  organized  for 
profit,  and  therefore  liable  to  pay  an  organi- 
zation fee  provided  for  In  section  0681,  L<.  O. 
L.,  amounting  to  |60,  and  the  estimated  li- 
cense fee  provided  by  section  6707  for  the 
remainder  of  the  (year  ending  June  30, 
1916,  and  refused  the  articles  or  to  Issue  cer- 
tificate until  such  additional  sums  should  be 
paid.    Therefore  plaintiffs  sued  out  this  writ. 

Joseph  &  Haney,  of  Portland,  for  platn- 
tlffa  Geo.  M.  Brown,  Atty.  Gen.,  and  J.  A. 
Benjamin,  Asst  Atty.  Gen.,  tor.  defendant. 
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McBRIDE,  J.  (after  stating  tbe  facts  as 
above).    [1]  Section  6679,  L.  O.  L.,  provides: 

"Whenever  three  or  more  persons  shall  desire 
to  incorporate  themselves  for  the  purpose  of  en- 
gaging in  any  laTvfnl  enterprise,  bnsincss,  pur- 
snit,  or  occupation,  they  may  do  so  in  the  man- 
ner provided  in  this  act" 

Chapter  S^  title  44,  L.  O.  I*,  provides  for 
the  Incorporation  of  religions,  literary,  art, 
charitable,  and  other  societies  not  carried 
on  for  the  purpose  of  profit.  This  chapter 
makes  no  provision  for  snch  associations  Is- 
suing shares  or  having  capital  stock.  We 
think  there  Is  no  doubt  of  the  right  of  tbe 
trustees  to  Incorporate  under  the  provisions 
of  section  6684.  Under  the  wlU  they  conld 
not  incorporate  In  any  other  manner,  and, 
If  they  could  not  do  so  under  such  section, 
the '  trust  would  possibly  fall  altogether. 
Building,  maintaining,  and  carrying  on  an  In- 
stitution of  the  character  mentioned  is  a 
"lawfnl  enterprise,  a  business,  or  pursuit," 
Irrespective  of  whether  the  parties  tncorpo- 
ittUng  engage  In  it  for  pleasure,  profit,  or 
charity.  In  the  present  instance  the  desi^ 
of  the  corporation  Is  purely  charitable  and 
benevolent.  Its  scope  and  articles  are  such 
as  absolutely  inhibit  the  idea  of  profit  from 
any  source.  It  is  true  that  the  fact  that  the 
corporation  is  one  having  capital  stock  is 
laid  down  by  many  authorities  as  the  test 
whether  or  not  the  corporation  1b  one  organ- 
ized for  profit,  but  after  all  it  Is  only  evi- 
dence of  that  fact,  and  cannot  be  conclusive 
in  a  case  where  the  articles  themselves  show 
that  the  whole  capital  and  income  of  the 
property  is  to  be  devoted  to  charitable  usea 

[2]  Whether  the  Churches  of  Christ  Scien- 
tist are  qualified  to  take  the  reversion  of  tbe 
stock  as  provided  in  the  will  is  a  question 
that  does  not  arise  here.  If  there  are  none 
In  Portland  so  qualified,  the  courts  will  not 
aUow  the  trust  to  fail  for  want  of  a  trustee. 

[3]  It  is  here  stipulated,  however,  that  the 
different  Churches  of  Christ  Scientist  of 
Portland,  Or.,  are  religious  bodies  or  as- 
sodatlona  organized  and  existing  for  the 
purpose  of  religious  and  educational  work 
in  said  city;  that  the  articles  of  incorpora- 
tion of  said  Church  of  Christ  Scientist  do 
not  show  that  said  churches  are  charitable 
institutions  or  associations  organized  fbr' 
charitable  work;  that  the  articles  of  in- 
corporatlMt  of  said  churches  show  no  legal 
affiliation  with  the  Church  of  Christ  Scien- 
tist Incorporated  under  the  laws  of  the  state 
of  Massachusetts  and  commonly  known  as 
the  Mother  Church  of  Boston,  Mass.  We 
take  it  that  by  tbe  reference  to  the  Mother 
Church  of  Boston  it  was  not  intended  that 
there  should  be  any  legal  connection  between 
the  churches  in  Portland  and  the  Mother 
Church,  but  that  there  should  be  such  rec- 
ognition by  the  Mother  Church  of  the  church- 
es designated  to  take  under  the  will  as 
would  render  it  impossible  for  some  seceding 
or  unorthodox  organization  not  recognized 


by  the  Mother  Cbnrch  to  claim  an  Interest 
in  the  bequest  It  is  not  necessary  that  such 
relation  should  appear  in  the  articles  of  in- 
corporation of  the  Portland  churches  if  that 
fact  is  made  to  appear  otherwise.  We  will 
not  attempt  in  this  proceeding  to  determine 
who  shall  take  under  the  will,  but  merely 
whether  the  articles  of  incorporation  show 
that  the  object  of  the  Incorporation  is  diarl- 
table,  and  not  for  profit  This  is  clearly 
Shown,  and,  while  it  was  entirely  proper  for 
the  commissioner  to  require,  this  matter  to 
be  determined  by  Judicial  proceedings,  an 
order  will  be  made  requiring  him  to  file  the 
articles  and  Issue  the  certificate  of  incorpo- 
ration upon  payment  to  him  of  the  $5  ten- 
dered. 

EAKIN,  J.,  took  no  part  in  the  considera- 
tion of  this  case. 


(79  Or.  367) 


STATE  ▼.  WARD. 


(Supreme  Court  of  Oregon.     Feb.  8,  1016.) 
1.  CONSTITXmoNAL  L.AW  «=>206— Phivileqks 

and  immuritxbs— usuby  law— powkb  of 

State. 

Laws  191S,  c.  278,  regulating  the  business 
of  loaning  money  or  credit  by  personB  other 
than  national  banks,  licensed  bankers,  etc.,  re- 
quiring a  license  from  the  state  banking  tward 
to  engage  in  such  business,  and  providing  that 
no  Uceuse  shall  be  granted  to  &n3  person  not  a 
bona  fide  resident  of  the  state  of  Oregon,  or  to 
a  corporation,  etc.,  until  such  corporation,  etc., 
appoints  a  resident  agent  to  accept  service,  does 
not  violate  Const  U.  S.  art  4,  {  2,  providing 
that  the  citizens  of  each  state  shall  be  entitled 
to  ail  privileges  and  immunities  of  citizens  in 
the  several  states,  or  Const  U.  S.  Amend.  14,  } 

1,  declaring  that  no  state  shall  make  or  en- 
force any  law  abridging  the  privileges  or  immu- 
nities of  citizens  of  the  United  States,  as  the 
state  in  the  exercise  of  its  police  power  and  for 
the  protection  of  small  borrowers  may  regulate 
the  taking  of  excessive  interest  and  confine  the 
privilege  to  residents  and  those  subject  to  Its 
process. 

[Ed.  Note.— I!V>r  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  {§  625-648;  Dec.  Dig.  <8=> 
206.] 

2.  CoNSTiTunoNAi.  Law  «=»206  —  Liobhbxs 
«=37— Class  Leoiblation— Loan  Business. 

Laws  1913,  c.  278,  making  it  unlawful  to 
engage  in  the  business  of  maldng  loans  at  more 
than  10  per  cent  without  first  securing  a  li- 
cense from  the  state  banking  board,  and  provid- 
ing by  section  2  that  nothing  therein  should  ap- 
ply to  the  legitimate  business  of  state  and  na- 
tional banks,  licensed  hankers,  trust  companies, 
savings  banks,  building  and  loan  associations, 
or  real  estate  brokers,  was  not  unconstitutional 
as  discriminatory  class  legislation,  as  the  classi- 
fication need  not  be  scientific  or  logically  ap- 
propriate, and,  if  uniform  within  the  class,  and 
not  arbitrary,  is  within  the  legislative  discre- 
tion. 

[£!d.  Note. — For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  f  g  649-677 ;  Dec.  Dig.  <S=» 
208;  Licenses,  Cent  Dig.  }{  7-16,  19;  Dec. 
Dig.  «s»7.] 

S.  Cbiuinai.  Law  €=9385— Evidence  Obtain- 
ed BT  Search. 

In  a  criminal  prosecution 'for  violation  of 
the  statute  making  it  unlawful  to  engage  in 
the  business  of  making  loans  at  more  than  10 
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per  cent  without  having  first  obtained  a  license 
from  the  state  banking  board,  certain  papers 
and  correspondence  seized  bj  the  officers  in  de- 
fendant's rooms  were  admissible. 

[Ed.  Note.— £\>r  other  cases,  see  Criminal 
Law,  Cent.  Dig.  f  877 ;    Dec.  Dig.  <S=395.] 

4.  Cbiminai.  Law  «=3l206— Repeai.  and  Kb- 

ENACTMENT  OF  STATUTE— EFFECT. 

Defendant  was  indicted,  tried,  conviMed, 
and  sentenced  for  a  violation  of  Laws  1913,  c. 
278,  making  it  an  offense  to  engage  in  the  busi- 
ness of  making  loans  at  more  Uian  10  per  centi 
without  having  first  obtained  a  license  from  the 
state  banking  board,  and  thereafter,  and  while 
his  appeal  was  pending,  the  Legislature  passed 
Laws  1915,  c.  219,  expressly  repealing  chapter 
278,  and  re-enactinp;  substantially  the  same  pro- 
visions, but  increasing  the  amount  of  the  annual 
license  fee  from  $50  to  $100.  Held,  that  the 
repeal  and  re-enactment  did  not  necessitate  the 
dismissal  of  the  indictment  and  the  discharge 
of  the  defendant,  as  ever;  element  of  the  law 
which  he  was  charged  with  violating  remained 
the  law,  and  bad  never  at  an;  time  since  its 
first  enactment,  ceased  to  be  the  law. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  §§  3271-3277,  3279,  3280: 
Dec.  Dig.  iS=9l20iS;  Statutes,  Cent.  Dig.  S  849.] 

6.  Statutes  «b»121— Titi«— Constitutionai. 

Pbovisions. 

Laws  1913,  c.  278,  entitled  ah  act  "to 
regulate  the  business  of  loaning  money  or  cred- 
it oy  persons,  firms  and  corporations  other  than 
national  banks,  licensed  bankers,  trust  com- 
panies," etc.,  naturally  and  logically  connected 
the  state  banking  board  and  the  state  examiner 
with  the  administration  of  such  law,  and  its 
provision  for  the  issuance  of  a  license  by  tbe 
state  banking  board,  etc.,  was  therefore  germane 
to  its  title. 

[Ed.  Note.— For  other  cases,  see  -Statutes, 
Cent.  Dig.  §§  146, 173, 174;  Dec.  Dig.  e=>121.] 

Burnett  and  McBride,  JJ.,  dissenting. 

In  Banc.  Appeal  from  Circuit  Court,  Mult- 
nomali  County;  Henry  E.  McOinn,  Judge. 

E.  E.  Ware  was  convicted  of  tbe  statut($ry 
offense  of  engaging  in  the  business  of  making 
loans  at  an  interest  greater  than  10  per  cent, 
without  Uavlng  first  obtained  a  license  from 
the  state  banking  board,  and  lie  appeals. 
Afilrmed. 

The  defendant  was  convicted  of  violating 
tbe  provisions  of  chapter  278  of  the  Laws  of 
1913.  Tbe  charging  part  of  tbe  indictment 
reads  as  follows: 

"The  said  E.  E.  Ware,  J.  J.  Wlesen,  O.  O. 
Grovier  and  J.  Richards,  on  the  14th  day  of 
July,  A.  D.  1914,  in  the  county  of  Multnomah 
and  state  of  Oregon,  then  and  there  being,  did 
then  and  there  unlawfully,  knowingly  and  will- 
fully engage  in  the  business  of  making  loans  of 
money  and  of  personal  credit  upon  which  the 
said  defendants  did  then  and  there  directly  and 
indirectly  charge  and  receive  interest,  discount 
and  consideration  greater  than  ten  per  cent,  per 
annum  without  having  first  and  theretofore  ob- 
tained and  procured  license  from  the  state 
banking  board  of  the  state  of  Oregon  author- 
izing and  permitting  the  said  defendanta  to 
engage  in  the  said  business." 

The  defendant  Ware  wtas  tbe  only  one  ar- 
rested and  tried.  A  demurrer  to  tbe  Indict- 
ment, for  the  reason  that  the  facts  therein 
stated  do  not  constitute  a  crime,  was  over- 
ruled,, and  from  the  Judgment  of  conviction 
the  defendant  Ware  appeals. 


O.  E.  Hamaker,  of  Portland,  for  appellant. 
Martin  L.  Pipes,  of  Portland  (George  A. 
Pipes,  of  Portland,  on  the  brief),  amicus  cu- 
rlaj.  .George  Mowry,  Deputy  Dist  Atty.,  of 
Portland  (Walter  H.  Evans,  Dist  Atty.,  and 
John  A.  Collier,  Deputy  Dist  Atty.,  both  of 
Portland,  and  George  M.  Brown,  Atty.  Gen., 
on  the  brief),  for  tbe  State. 

BENSON,  J.  (after  stating  the  facta  as 
above).  [1]  Tbe  asslgnmenta  of  error  are 
numerous;  the  first,  third,  seventh,  and 
ninth  being  chiefiy  directed  to  the  contention 
that  the  act  under  which  the  prosecution  Is 
maintained  is  unconstitutional  and  void. 
This  contention  is  first  raised  In  tbe  demnr- 
rer  to  the  Indictment  The  statute  in  con- 
troversy contains,  inter  alia,  the  following 
clause: 

"No  license  shall  be  granted  to  any  such  per- 
son, firm  or  voluntary  association  unless  said 
person  and  the  members  of  any  such  firm  or 
voluntary  association  shall  be  bona  fide  resl- 
denta  of  the  state  of  Oregon,  and  no  license  shall 
be  issued  to  any  joint  stock  company,  incorp<>- 
rated  society,  or  corporation  unless  and  until 
such  company,  society  or  corporation  shall,  in 
writing  and  in  due  form,  to  l>e  first  approved 
hy  and  filed  with  tbe  state  banking  board,  ap- 
point an  agent,  resident  in  the  state  of  OrcEon, 
upon  whom  all  judicial  and  other  process  of  le- 
gal notice  directed  to  such  company,  society  or 
corporation  may  be  served." 

Tbe  question  arises:  Does  this  provl^on 
violate  the  spirit  of  article  4,  $  2,  of  the  Con- 
stitution of  tbe  United  States  wherein  it  is 
provided  that: 

"The  citizens  of  each  state  shall  be  entitled  to 
all  privileges  and  immunities  of  citizens  ia  the 
several  states" 

— or  of  Amend.  14,  {  1,  of  the  same  document, 
wherein  it  declares  that: 

"No  state  shall  make  or  enforce  any  law  which 
shall  abridge  the  privileges  or  immunities  of 
citizens  of  the  United  States." 

Usury  has  been  looked  upon  with  disfavor 
for  ages,  and  it  has  been  uniformly  held  that 
tbe  state  may  either  regulate  or  absolately 
prohibit  tbe  taking  of  usurious  interest.  It 
follows  that  no  citizen  has  an  inherent  or 
common  right  to  exact  the  same.  This  being 
true,  the  state  has  ample  power  to  regnlate 
the  taking  of  excessive  Interest  and  confine 
the  privilege  to  those  whose  residence  within 
its  borders  renders  them  subject  to  its  pro- 
cess. State  V.  Catholic,  76  Or.  367,  147  Pat 
372;  White  v.  Holman,  44  Or.  180,  74  Pae 
933,  1  Ann.  Cas.  843 ;  Sandys  v.  WUllams,  46 
Or.  327,  80  Pac.  642.  It  is  a  fact  of  common 
knowledge  that  in  the  larger  cities  and  towns 
there  are  men  whose  business  it  is  to  prey 
upon  the  necessities  of  tbe  improvident  and 
tbe  unfortunate  by  lending  money  at  exorbi- 
tant rates  of  interest  with  the  effect  that  in 
many  instances  tbe  borrower  becomes  tbe 
bond  slave  of  tbe  lender,  if.  Indeed,  be  pos- 
sesses enough  character  to  prevent  his  des- 
peration from  driving  him  Into  overt  acts  of 
crime.  These  landings  and  borrowings  are 
usually  so  small  in  amount  that  the  banking 
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Institatlons  make  no  pretense  of  enga^ng 
In  the  bnslness,  and  hence  arises  the  duty  of 
the  state  to  protect  the  unfortunate  victim 
of  rapacity  so  far  as  it  Is  practicable.  It 
reqalres  no  argument  to  establish  the  truth 
that  this  Is  a  proper  exercise  of  the  police 
power.  The  state  owes  a  duty  in  this  regard 
Just  as  clearly  as  it  does  to  protect  the  ig- 
norant and  the  unwary  from  the  machination 
of  the  confidence  man  or  the  extortion  of  the 
highwayman,  and  If  the  lender  under  such 
circumstances  is  a  nonresident  of  the  state 
he  may  work  through  devious  methods  to 
accomplish  his  purpose  and  laugh  at  the  stat- 
utory efforts  of  law  enforcement.  We  con- 
clude that  the  statute  under  consideration  Is 
not  subject  to  the  objection  suggested. 

[2]  We  next  consider  the  question  as  to 
whether  or  not  the  act  is  unconstitutional  as 
being  discriminatory  class  legislation.  Sec- 
tion 8  thereof  reads  as  follows : 

"That  nothing  contained  in  this  act  shall  be 
held  to  apply  to  the  legitimate  business  of  state 
and  national  banks,  licensed  bankers,  trust  com- 
panies, savings  banks,  building  and  loan  asso- 
datioos,  or  real  estate  brokers." 

Speaking  of  a  somewhat  similar  statute, 
the  United  States  Supreme  Court,  speaking 
by  Mr.  Justice  McKenna,  says: 

"This  contention  attacks  section  6  of  the  stat- 
ute which  exempts  from  its  provisions  certain 
banks,  banking  institutions  and  loan  companies. 
It  is  urged  that  the  provision  is  discrimina- 
tory and  therefore  denies  to  plaintiff  the  equal 
protection  of  the  laws.  We  have  declared  so 
often  the  wide  range  of  discretion  which  the 
Legislature  possesses  in  classifying  the  objects 
of  its  legislation  that  we  may  be  excused  from 
a  citation  of  the  cases.  We  shall  only  repeat 
that  the  classification  need  not  t>e  scientific 
nor  logically  appropriate,  and  if  not  palpably 
arbitrary  and  is  uniform  witiiin  the  class,  it  is 
within  such  discretion.  The  legislation  under 
review  was  directed  at  certain  evils  which  had 
arisen,  and  the  Legislature,  considering  them 
and  from  whence  they  arose,  might  have  thought 
or  discerned  that  they  could  not  or  would  not 
arise  from  a  greater  freedom  to  the  institutions 
mentioned  than  to  individuals.  This  was  the 
view  that  the  Supreme  Judicial  Court  took,  and, 
we  think,  rightly  took.  The  court  said  that  the 
Legislature  might  have  decided  that  the  dangers 
wtuch  the  statute  was  intended  to  prevent  would 
not  exist  in  an^  considerable  degree  in  loans 
made  by  institutions  whicli  were  under  the  su- 
pervision of  bank  commissioners,  and  'believed 
rightly  that  the  business  done  by  them  would 
not  need  regulation  in  the  interest  of  employes 
or  employers.'  •  •  •  But  even  if  some  de- 
gree of  evil  which  the  statute  was  intended  to 
prevent  could  be  ascribed  to  loans  made  by  the 
exempted  institutions,  their  exception  would  not 
make  the  law  unconstitutional.  Legislation  may 
recogni2e  degrees  of  evil  without  being  arbitrary, 
unreasonable,  or  in  conflict  with  the  equal  pro- 
tection provision  of  the  Fourteenth  Amendment 
to  the  Constitution  of  the  United  States."  Mu- 
tual Loan  Co.  v.  Martell,  222  U.  S.  225,  236, 
32  Sup.  Ct.  74,  75  (66  L.  Ed.  175,  Ann.  'Caa. 
1913B,  520). 

W«  regard  this  quotation  from  the  high- 
est cvnrt  of  our  country  as  a  wise  and  correct 
declaration  of  the  true  doctrine  of  interpreta- 
tion. 

[3]  We  come  then  to  a  consideration  of 
defendant's  contention  that  the  court  erred  In 
admitting  in  evidence  certain  papers  and  cor- 


respondence which  he  claims  were  seized  by 
the  officers  in  his  rooms,  in  violation  of  the 
constitutional  guaranties  against  unreasona- 
ble searches.  Whatever  may  be  the  rule  In 
the  federal  courts,  it  has  been  repeatedly  held 
in  state  courts  that  evidence  thus  obtained 
is  not  thereby  rendered  Inadmissible.  State 
V.  McDanlel,  39  Or.  161,  65  Paa  520;  State 
V.  Wilkins,  72  Or.  77,  142  Pac.  689;  1  Bish- 
op's New  Cr.  Proc.  $  211.  In  1  Greenleaf  on 
Er.  S  254,  the  rule  is  stated  thus: 

"It  may  be  mentioned  in  this  place,  that 
though  papers  and  other  subjects  of  evidence 
may  have  been  illegally  taken  from  the  posses- 
sion of  the  party  against  whom  they  are  offer- 
ed, or  otherwise  unlawfully  obtained,  this  is  no 
valid  objection  to  their  admissibility  if  they 
are  pertinent  to  the  issue.  The  court  will  not 
take  notice  how  they  were  obtained,  whether 
lawfully  or  unlawfully,  nor  will  it  form  an  issue 
to  determine  that  question." 

It  Is  further  complained  that  the  court 
erred  In  permitting  a  cross-examination  of 
the  defendant  upon  matters  upon  which  he 
was  not  questioned  in  his  direct  examination. 
We  have  examined  the  record  very  carefully, 
and  while  It  is  long  and  it  Is  not  necessary  to 
set  It  out  herein,  we  may  say  that  we  find 
the  cross-examination  of  the  defendant  con- 
fined to  matters  germane  to  his  direct  testi- 
mony, and  therefore  proper. 

[4]  This  brings  us  to  a  consideration  of  a 
question  which  was  raised  for  the  first  time 
in  the  argument  of  the  case  in  this  court. 
The  indictment,  as  has  already  been  noted, 
was  based  upon  chapter  278  of  the  Session 
Laws  of  1913,  and  the  trial,  conviction,  and 
sentence  were  all  accomplished  while  that  act 
was  in  force.  Thereafter,  and  while  the  ap- 
peal herein  was  pending,  the  Legislative  As- 
sembly of  1915  passed  a  new  statute,  chapter 
219,  Session  Laws  of  1915,  which  expressly 
repeals  chapter  278,  supra.  The  later  act, 
like  the  former,  begins  with  the  following 
words: 

"That  hereafter  it  shall  be  nnlawfnl  to  engage 
in  the  business  of  making  loans  of  money  or  of 
personal  credit  upon  which  there  is,  directly  or 
indirectly,  charged  or  received,  interest,  dis- 
count, or  consideration  greater  than  ten  per 
cent,  per  annum,  without  first  procuring  a  li- 
cense as  hereinafter  provided." 

The  requirements  as  provided  are  Identical 
in  both  laws,  with  the  exception  that  In  the 
earlier  act,  the  annual  license  fee  is  $50, 
while  In  the  later  one  it  is  Increased  to  $100. 
The  only  other  changes  in  the  later  act  are 
directed  to  additional  details  as  to  the  conduct 
of  such  business  after  a  license  has  been 
procured.  Both  laws  require  the  application 
for  a  license  to  be  made  to  the  state  banking 
board  and  give  such  board  power  to  reject 
such  application  upon  proper  notice  and  a 
public  hearing  "before  Issuing  such  license," 
so  we  are  not  left  In  doubt  as  to  the  author- 
ity which  is  to  issue  the  same.  In  brief,  as 
has  already  been  observed,  there  is,  np  to  the 
point  of  securing  the  license,  absolutely  no 
change  In  the  later  act,  other  than  an  in-' 
crease  in  the  amount  of  the  annual  tee  to  be 
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paid  by  tbe  applicant,  and,  therefore,  since 
the  defendant  never  paid  any  fee  nor  secured 
any  license,  there  Is  practically  no  change 
In  the  law  so  far  as  it  affects  this  case.  We 
are  then  to  consider  whether  or  not  the  re- 
peal of  the  earlier  act  and  simultaneons  re- 
enactment  of  substantially  the  same  provi- 
sions necessitates  the  dismissal  of  the  Indict- 
ment and  discharge  of  the  defendant  We 
are  unable  to  find  any  good,  practical  reason 
for  such  a  contention,  since  every  element 
of  the  law  with  which  the  defendant  is 
charged  of  Tiolatlng,  is  still  the  law  and  has 
never  at  any  moment  since  its  first  enactment 
in  1913  ceased  to  be  the  law.  The  only 
Jujstlflcation,  then,  for  so  holding  must  be 
found  in  precedent  In  the  case  of  Steam- 
ship Company  v.  JolifCe,  69  U.  S.  (2  WaU.) 
460,  17  li.  Ed.  805,  we  find  the  following 
language: 

"The  new  act  re-enacts  snbstantially  all  the 
provisions  of  the  original  act,  relating  to  pilots 
and  pilot  regulations  for  the  harbor  of  San 
Francisco.  It  subjects  the  pilots  to  similar  ex- 
aminations ;  it  requires  like  qualifications ;  it 
prescribes  nearly  the  pame  fees  for  similar  serv- 
ices; and  it  allows  half  pilotage  fees  under 
the  same  circumstances  as  provided  in  the  origi- 
nal act  It  appears  to  have  been  passed  for  the 
purpose  of  embracing  within  its  provisions  the 
ports  of  Mare  Island  and  Benlcia,  as  well  as  the 
port  of  San  Francisco ;  of  creating  a  board  of 
pilot  examiners  for  the  three  ports,  in  place  of 
the  board  of  pUot  commissioners  for  the  port  of 
San  Francisco  alone,  and  of  prohibiting  the  is- 
sue of  licenses  to  any  persons  who  were  disloyal 
to  the  government  of  the  United  States.  The 
new  act  took  effect  simultaneously  with  the  re- 
peal of  the  first  act ;  its  provisions  may,  there- 
fore, more  properly  be  said  to  be  substituted  in 
the  place  of,  and  to  continue  in  force  with  modi- 
fications, the  provisions  of  the  original  act,  rath- 
er than  to  have  abrogated  and  annulled  them. 
The  observations  of  Mr.  Chief  Justice  Shaw,  in 
Wright  V.  Oakley,  B  Mete  (Mass.)  406,  upon 
the  construction  of  the  Revised  Statutes  of 
Massachusetts,  which  in  terms  repealed  the  pre- 
vious legislation  of  the  state,  may  with  proprie- 
ty be  applied  to  the  case  at  bar.  'In  construing 
the  Revised  Statutes  and  the  connected  acts  of 
amendment  and  repeal,  it  is  necessary  to  ob- 
serve great  caution  to  avoid  giving  an  effect  to 
these  acts  which  was  never  contemplated  by 
the  Legislature.  In  terms,  the  whole  body  of 
the  statute  law  was  repealed;  but  these  re- 
peals went  into  operation  simultaneously  with 
the  Revised  Statutes,  which  were  substituted 
for  them,  and  were  intended  to  replace  them, 
with  such  modifications  as  were  intended  to  be 
made  by  that  revision.  There  was  no  mnmont 
in  which  the  repealing  act  stood  in  force  without 
being  replaced  by  the  corresponding  provisions 
of  the  Revised  Statutes.  In  practical  operation 
and  effect  therefore,  they  are  rather  to  be  con- 
sidered as  a  continuance  and  modification  of  old 
laws  than  as  an  abrogation  ot  those  old  and  the 
re-enactment  of  new  ones.' " 

The  good  practical  sense  of  the  above 
quotations  seems  to  render  further  citation  of 
authorities  unnecessary,  for  both  of  the  cited 
cases  seem  to  be  precisely  in  point  and  to 
furnish  ample  authority  for  the  conclusion 
that  the  simultaneous  repeal  and  re-enact- 
ment of  the  provisions  under  consideration  do 
not  constitute  such  a  repeal  as  would  be  of 
any  avail  to  the  defendant  herein,  and  It 


may  be  added  that  this  doctrine  has  been 
distinctly  enunciated  by  this  court  In  the 
cases  of  Renshaw  v.  Lane  County,  49  Or.  526, 
89  Pac.  147,  and  Bayless  v.  Douglas  County, 
57  Or.  301,  111  Pac.  384. 

[S]  Finally  it  has  been  urged  that  the  title 
of  chapter  278,  supra,  Is  so  defective  as  to 
render  the  act  void,  and  tbe  case  of  State 
▼.  Levy,  recently  decided  by  this  court  and 
reported  In  147  Pac.  919,  Is  dted  in  sup- 
port of  this  contention.  A  careful  examina- 
tion of  tbe  enactments  discloses,  however, 
that  the  citation  does  not  support  this  theory. 
The  title  of  tbe  act  in  question  reads  aa 
follows: 

"To  regulate  tbe  business  of  loaning  money  or 
credit  by  persons,  firms,  and  corporations  other 
than  national  banks,  licensed  bankers,  trust 
companies,  saving  banks,  building  and  loau  a»- 
sociations,  real  estate  brokers  and  pawnbrokers." 

The  regulation  of  tbe  business  as  indicat- 
ed would  naturally  and  logically  copnect  tbe 
state  banking  board  and  tbe  state  examiner 
with  the  management  and  conduct  of  admin- 
istering such  regulation,  and  tbe  provislona 
are  therefore  germane  to  the  title.  In  tbe 
case  of  State  T.  Levy,  supra,  there  Is  bo 
logical  connection  between  the  powers  of  a 
railroad  commissioner  and  the  duty  of  super- 
vising the  business  of  a  commission  merchant 

The  conclusion  Is  that  there  is  no  substan- 
tial error  in  the  record,  and  the  Judgment  of 
the  lower  court  should  be  affirmed. 

BURNETT  and  McBRIDE,  JJ,  dissent 
EAKIN.  J.,  did  not  Bit 


(7»  Or.   191) 
SARIN  V.  CHRISMAN,  Sheriff,  et  aL 
(Supreme  Court  of  Oregon.    Fd»,  8,  1910.) 

1.  Bankedptot  «=»9— Nationai,  Bankbitpt- 
CT  Act— BrracT. 

The  national  Bankruptcy  Act  July  1,  188S, 
a  641,  30  Stat  544,  suspended  state  laws  con- 
cerning assignments  for  the  benefit  of  creditors, 
leaving  such  assignments  to  be  governed  by  the 
common  law. 

[Ed.  Note. — ^For  other  cases,  see  Bankruptcy, 
Cent  Dig.  i§  7-9;  Dec.  IMg.  <S=»9.] 

2.  AssTamtENTS  fob  Bsneitit  or  Cnxnirosa 
«=>175— DEBCBxmoN  or  Psofebtx  Absiom- 
KD— SumciBWOT. 

An  assignment  for  the  benefit  of  cicditora, 
reciting  that  the  assignor  was  engaged  in  mer- 
chandise business  at  a  named  dty,  and,  being 
unable  to  meet  his  obligations,  transferred  bis 
assets  for  the  benefit  of  his  creditors  consiarting 
of  a  stock  of  general  merchandise  together  witii 
all  fixtures  used  in  and  about  the  premises  and 
accounts  receivable,  is  sufficient  to  Indade  a 
number  of  stoves,  the  term  "goieral  merchan- 
dise" being  comprehensive  and  including  what- 
ever is  usnally  bought  and  sold  in  trade  or  mar- 
ket by  merchants,  and  tbe  sufficiency  of  the  aa- 
signment  is  not  affected  because  the  goods  were 
kept  in  two  different  stores,  the  assignee  taking 
possession  (citing  Words  and  Phrases,  Merchan- 
dise). 

[Ed.  Note.— For  other  cases,  see  Assignments 
for  Benefit  of  Creditors,  Cmt  Dig.  U  612-554; 
Dec.  Dig.  «s»176.1 
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3.  AsSIONlffiNTS    FOB    BKirETIT    07    GbEDTTOBS 

«=3l74r-AcnowB— BviDBHOC. 

Whether  the  property  in  poaseesion  of  the 
agent  of  an  aasi^ee  for  benefit  of  creditors 
was  the  property  intended  to  be  assigned  held, 
under  the  evidence,  for  the  jniy. 

[Ed.  Note.— For  other  cases,  see  Assignmeots 
for  Benefit  of  Creditor*,  Cent.  Dig.  §  612;  Dea 
Dig.  «=»174.] 

4.  ASSIOnUENTS    FOB    BENEFIT    OF    ObEDITOBS 

$=3S4  —  Yauditt  —  Deiatino   of   Cbedx- 

TOBS. 

There  being  no  statute  law  governing  aa- 
signments  for  benefit  of  creditors,  a  debtor  may 
assign  bis  property  for  the  purpose  of  paying 
his  debts,  uoush  the  effect  of  such  assignment 
may  binder  and  delay  some  creditors  in  the  col- 
lectiMi  of  their  demands;  it  being  sufficient  if 
the  transaction  is  fair  and  without  fraud,  the 
law  requiring  no  more  of  a  debtor  unable  to 
pay  all  of  hii  creditors  than  that  be  devote  all 
ot  his  assets  to  such  purpose. 

[Ed.  Note.— For  other  cases,  see  Assignments 
for  benefit  of  Oreditors,  Cent.  Dig.  fS  33,  36- 
61;   Dec  Dig.  4=334.] 
B.  Replevin  «=>C3  —  Actions  —  Answer— 

Fbahd. 

Where  defendant  questioned  the  yalidity  of 
an  assignment  for  benefit  of  creditors,  under 
which  plaintiff  in  replevin  claimed,  on  the 
ground  of  fraud,  such  fraud  must  be  set  up  in 
uie  answer. 

[Ed.  Note.— For  other  cases,  see  B«plevin, 
Cent  Dig.  {{  226-238;   Dec  Dig.  iS^CS.r 

Department  No.  1.  Appeal  from  Circuit 
Court,  Wlasco  County;"  W.  I*  Bradsbav, 
Judge. 

Action  by  B.  tk  Sabln  against  Levi  OhrlB- 
man.  Sheriff  of  Wasco  County,  and  another. 
From  a  Judgment  for  defendants,  plaintiff 
appeals.    Reversed  and  remanded. 

One  P.  Perlman  was  engaged  in  business 
at  The  Dalles,  Or.,  conducting  two  stores; 
one  containing  a  stock  of  general  merchan- 
dise, consisting  of  clothing,  etc,  and  the  other 
containing  furniture,  hardware  stores,  and 
goods  of  like  character.  Being  unable  to 
meet  his  obligations  in  the  ordinary  course 
of  business,  he  made  the  following  convey- 
ance or  bill  of  sale  to  R.  L.  Sabln : 

"Enow  all  men  by  these  presents,  that  where- 
as, P.  Perlman,  engaged  in  mdse.  business  at 
The  Dalles,  Oregon,  party  of  the  first  part,  is 
unable  to  meet  his  obligations  in  full  in  the  ordi- 
nary course  of  business,  and  desires  to  transfer 
his  assets  in  trust  for  the  benefit,  pro  rata,  of 
his  creditors  in  order  to  avoid  litigation  and 
court  proceedings :  Now,  therefore,  in  considMv 
ation  of  the  premises  and  of  the  sum  of  one 
dollar  ($1.00)  and  other  good  and  valuable  con- 
siderations to  him  in  hand  paid  by  R.  L.  Sabtn, 
of  Portland,  Oregon,  party  of  the  second  part, 
the  receipt  whereof  is  hereby  duly  acknowledged, 
the  said  party  of  the  first  part  does  hereby  sell, 
assign,  set  over,  and  transfer  unto  the  said  par- 
ty of  die  second  part  all  of  the  following  describ- 
ed personal  property,  to  wit:  A  stock  of  gen- 
eral merchandise  located  at  The  Dalles,  Oregon, 
together  with  all  fixtures  used  in  and  about 
said  business.  Also  all  accounts  and  bills  re- 
ceivable, due,  and  owing  or  to  become  due  and 
owing  to  said  party  of  the  first  part  To  have 
and  to  hold  all  of  tne  described  t>er8onal  proper- 
ty unto  the  said  party  of  the  second  part  his 
representatives  and  assigns  forever.  This  trans- 
fer is  made  nevertheless  in  trust  for  the  uses 
and  purposes  following,  to  wit:  (1)  To  take 
possession  of  all  of  said  peisooal  property.  -  (2) 


To  insure  the  same  against  loss  by  lire.  (S) 
To  sell  and  dispose  of  said  stock  of  merchandise 
at  retail  sales  or  in  bulk  as  may  to  the  said  par- 
ty of  the  second  part  seem  most  advantageous 
and  to  collect  said  notes  and  accounts  by  legal 
process  or  otherwise.  (4)  Out  of  the  proceeds 
arising  from  said  sales  and  collections  to  pay- 
the  actual  and  necessary  expense  incurred  in 
carrying  out  this  trust  (5)  Out  of  the  proceeds 
remaining  after  the  payment  of  such  expenses 
to  pay  all  the  creditors  of  said  party  of  the  first 
part  in  full,  if  sufficient  funds  be  realized  there- 
for, and  if  not  then  pro  rata  in  accordance  with 
the  amounts  of  the  respective  claims  and  de- 
mands of  said  creditora  and  without  preference 
except  such  as  is  fixed  by  law.  (6)  To  return 
the  overplus,  if  any  there  be,  to  the  said  party 
of  the  first  part.  In  witness  whereof  the  said 
party  of  the  first  part  has  hereunto  set  his  hand 
at  Portland,  Oregon,  this  15th  day  of  August, 
1914.     P.  Perlman." 

Plaintiff,  by  his  agent  Foster,  took  posses- 
sion of  the  stock  of  goods  In  both  stores,  and 
subsequently  the  sheriff,  Levi  Chrlsman,  act- 
ing upon  an  execution  issued  upon  a  Judg- 
ment in  favor  of  the  Portland  Associatl<xi 
of  Credit  Men.  against  P.  Perlman,  levied  up> 
on  a  number  of  stoves  situated  In  the  hard- 
ware store,  and  by  arrangement  with  plain- 
tiff's agent  who  protested  against  the  levy, 
left  them  in  the  store,  but  separate  from  oth- 
er goods  therein,  in  charge  of  one  Fine,  a 
clerk  In  the  store,  to  bold  for  him  as  sheriff. 
The  building,  without  any  fault  of  the  sheriff 
so  far  as  appears,  was  burned,  and  the  prop- 
erty so  levied  upon  was  destroyed.  There- 
upon the  sheriff,  against  the  protest  of  the 
agent  of  plaintiff,  levied  upon  a  sulficlent 
quantity  of  dry  goods  in  the  general  merchan- 
dise store  to  satisfy  the  exigency  of  his  writ, 
and  took  them  away  and  still  holds  them; 
and  plaintiff  brought  this  action  of  replevin, 
alleging  the  conveyance  from  Perlman  to 
himself  and  his  ownership  of  the  property. 
Defendants  answered  denying  plaintia's  own- 
ership and  right  to  possession,  alleging  that 
Perlman  was  the  owner  and  Justified  under 
his  writ  Upon  the  trial  there  was  a  directed 
verdict  for  defendants,  and  plaintiff  appeals. 

Sidney  Telser,  of  Portland,  for  appellant 
M.  W.  Seltz,  of  Portland  (Seltz  A  Clark,  of 
Portland,  and  J.  W.  Allen,  of  The  Dalles, 
on  the  brief),  tor  respondents. 


McBRIDE,  J.  (after  stating  the  facts  as 
above).  [1]  The  laws  of  this  state  concern- 
ing assignments  for  the  benefit  of  creditors 
are  suspended  by  the  United  Stated  Bankrupt- 
cy Act  Pelton  V.  Sheridan,  74  Or.  176,  144 
Pac  410, 33  Am.  Bankr.  Rep.  472.  This  being 
the  case,  the  sufficiency. of  the  assignment 
must  be  Judged  by  those  rules  of  law  gener- 
ally in  force  in  this  country  prior  to  the  en- 
actment of  our  state  statutes. 

[2,  3]  Does  the  deed  of  assignment  snfB- 
ciently  describe  the  property?  It  appears 
that  there  were  two  stores  operated  by  Perl* 
man  at  The  Dalles.  The  assignment,  after 
reciting  that  the  assignor  Is  "engaged  in  mer- 
diandlse  business  at  The  Dalles,  Or.,  is  un- 
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able  to  "meet  his  obllgattons  In  full  In  thei 
ordinary  course  of  business,  and  desires  to 
transfer  his  assets  In  trust  for  the  benefit, 
pro  rata,  of  his  creditors,"  does  assign  to  R. 
Ii.  Sabin  as  trustee,  etc.,  "a  stock  of  general 
'merchandise  located  at  The  Dalles,  Or.,  to- 
gether with  all  fixtures  used  In  and  about 
said  business;  also,  all  accounts  and  bills 
receivable  and  owing  or  to  become  due  and 
owing  to  the  party  of  the  first  part"  We 
think  this  is  a  sufficient  Identification  of  the 
property  when  It  appears,  as  It  does  here, 
from  plaintlfTs  testimony,  that  the  agent  of 
the  assignee  was  in  possession  of  both  stores 
and  protesting  against  a  lery  by  the  sheriff. 
"General  merchandise"  is  a  comprehensive 
term,  and  Includes  whatever  Is  usually  bought 
and  sold  In  trade  or  market  by  merchants. 
It  Includes  all  those  things  which  they  sell 
either  at  wholesale  or  retail,  as  dry  goods, 
hardware,  groceries,  drugs,  etc.  Words  and 
Phrases,  tit.  Merchandise.  So  that  whether 
Perlman's  goods  were  stoves  or  stockings, 
furniture  or  furs,  they  are  all  equally  CMn- 
prehended  In  the  term  "merchandise";  and 
whether  the  stodc  was  kept  In  one  building 
In  The  Dalles  or  In  two  makes  no  difference, 
If,  In  fact,  the  assignee  took  possession  of 
what  was  Intended  to  be  conveyed.  In  the 
case  at  bar,  we  think  there  was  some  evidence 
tending  to  show  that  the  property  In  the 
possession  of  Foster,  plaintiff's  agent,  was 
the  property  Intended  to  be  conveyed  by  the 
assignment,  and  that  therefore  that  matter 
was  a  question  of  fact  for  the  Jury ;  and,  un- 
less there  is  found  some  other  reason  why 
the  court  shonld  have  taken  the  case  from 
them.  It  committed  error  In  so  doing. 

[4]  In  considering  the  questions  raised 
upon  this  appeal,  we  must  ignore  our  own 
statute  concerning  Insolvency  assignments 
and  treat  them  as  though  they  never  existed, 
because,  as  decided  In  Pelton  v.  Sheridan, 
supra,  such  statutes  are  suspended  and  of  no 
effect  until  the  Congress  of  the  United  States 
shall  hare  repealed  the  present  Bankruptcy 
Law.  Neither  must  we  confuse  an  assign- 
ment of  the  character  of  that  made  In  the 
Instant  case  with  those  which  stipulate  for 
a  final  release  when  the  proceeds  of  the 
assigned  property  shall  have  been  exhausted, 
or  with  those  In  the  nature  of  composition 
deeds  which  require  the  signatures  of  cred- 
itors before  becoming  effective.  In  the  pres- 
ent suspended  condition  of  our  assignment 
law,  we  have  no  limitation  upon  the  power 
of  a  debtor  to  assign  his  property  for  the 
purpose  of  paying'  his  debts,  or  for  the  pur- 
pose of  paying  a  particular  debt  where  there 
are  several  beyond  the  general  equitable  re- 
quirement that  the  transaction  must  be  fair, 
bona  fide,  and  without  fraud, 

"It  would  seem,"  says  Chief  Justice  Marshall. 
in  Spxton  v.  Wheaton,  8  Wheat.  (U.  S.)  220,  5 
L.  Ed.  603,  "to  be  a  consequence  of  that  abso- 
lute power  which  a  man  possesses  over  bis  own 
property,  that  he  may  make  any  disposition  of  it 
which  does  not  interfere  with  the  existing  rights 
of  others,  and  such  disposition,  if  it  be  fair- and 
real,  will  be  valid.'*  •  ■ 


The  right  to  transfer  property  Is  an  In- 
cident naturally  fiowing  from  the  right  to 
acquire  and  hold  It ;  this  right  being  subject 
to  the  further  restriction  that  assignments 
by  a  debtor  of  the  whole  or  a  greater  part  of 
his  property  should  not  be  employed  as  a 
means  of  preserving  It  for  his  own  use  or 
benefit  or  of  unduly  protecting  It  from  the 
remedies  of  his  creditors.  Burrill  on  Assign- 
ments, §§  9,  13.  The  following  excerpts  from 
decisions  upon  this  question  are  embodied  In 
a  note  to  the  last  section  and  give  the  gen- 
eral spirit  of  the  decisions  from  which  they 
are  taken: 

"'Every  debtor  has  a  legal  right  to  assign 
property  for  the  security  of  the  debts  duo  him, 
and  sO  far  from  such  an  act  being  reprehended 
by  the  law,  it  is  justified  and  approved.'  StXMry, 
J.,  in  Brown  v.  Mintum,  2  Gall.  557,  559  [Fed. 
Cas.  No.  2,021].  General  asmgnments  are  spo- 
ken of  by  the  same  judge  as  'eocouraged  by  the 
common  law.'  HaUey  v.  Whitney,  4  Mason. 
208,  210  [Fed.  Cas.  No.  6,904].  See,  aUo,  Bas- 
com  V.  Rainwater,  30  Mo.  App.  483;  Bryce  ▼. 
Foot,  25  S.  O.  407;  Hauselt  v.  Vilmar,  7«  N. 
Y.  ^0;  Bart^on  v.  iSrcnt,  87  Va.  385,  13  S.  E. 
29;  Hyde  v.  Weitzner,  45  Minn.  35  [47  N.  W. 
311],  A  conveyance  in  trust  to  pay  debts  is  a 
valid  conveyance  founded  on  a  good  considera- 
tion.' Kent,  C,  in  Dey  v.  Dunham,  2  Jolins. 
Oh.  [N.  Y.]  Iffi,  189.  'It  is  setUed  •  •  • 
that  an  insolvent  debtor  may,  at  any  time,  be- 
fore lUs  property  t>ecomes  bound  by  any  lien,  as- 
sign it  over  to  trustees,  for  the  benefit  of  all 
his  creditors,  by  an  act  made  bona  fide.  The 
assignment  is  to  be  referred  to  an  act  of  duty, 
attached  to  his  charaeter  of  debtor,  to  make  the 
fund  available  for  the  whole  body  of  the  credi- 
tors.' Kent,  C,  in  Nicoll  v.  Mumford,  4  Johns. 
Ch.  (N.  Y.)  522,  529.  The  right  of  an  insolvent 
debtor  to  make  an  assignment  for  the  benefit  of 
his  creditors,  before  the  property  is  bound  by 
any  lien,  does  not  admit  of  question,  provided  it 
be  bona  fide.'  2  Tucker's  Com.  (443)  432.  "The 
right  to  make  a  general  assignment  of  all  a 
man's  property  results  from  that  absolute  own- 
ership which  every  man  claims  over  that  which 
is  his  own.'  Marshall,  C.  J.,  in  Brashear  v. 
West,  7  Pet  [U.  S.]  608,  614  [8  U  Ed.  801]. 
Garland,  J.,  in  United  States  v.  Bank  of  Unit- 
ed States,  8  Rob.  (La.)  262,  404:  1  think 
*  *  *  that  where  an  assignment  is  for  the 
benefit  of  all  the  creditors  of  the  assignor,  equal- 
ly and  ratably,  it  must  command  the  sanction 
of  every  enlightened  tribunal.  *  *  •  It  is 
a  practical  enforcement  of  the  maxim  that 
"equality  is  equity." '  Buclmer,  C,  in  Rohins 
v.  Embry,  Smedea  &  M.  Ch.  fMiss.]  207.  25a 
See  Malcohn  v.  Hall,  9  GiU  [Md.]  177  [52  Am. 
Dec.  68S]«  And  see  the  opinion  of  Bennett  J-. 
in  Hall  v.  Deniaon,  17  Vt  310;  and  Ewing,  J., 
ip  Vernon  v.  Morton,  8  I>ana  [Ky/]  247,  251. 
Mr.  Justice  Field,  in  Mayer  v.  Hellman,  13 
N.  B.  R.  440  [91  U.  S.  496,  23  Ia  Ed.  377] : 
'Whenever  such  a  disposition  has  been  volun- 
tarily made  by  the  debtor,  the  courts  in  this 
country  have  uniformly  expressed  their  appro- 
bation of  the  proccedins.'  Mr.  Justice  Bu- 
chanan, in  State  v.  Bank  of  Maryland,  6  Gill  & 
J.  217  [26  Am.  Dec.  561]:  'Equality  is  equity, 
and  when  a  debtor  makes  a  transfer  of  his  prop- 
erty for  the  fair  purpose  of  equal  distribution 
among  his  creditors,  he  docs  an  honest  act  and 
discharges  a  moral  duty.'  See  Kalkman  v.  Mc- 
Eldcrry,  16  Md.  60.  Mr.  Justice  Bailey,  in 
Hoffman  v.  Mackall,  5  Ohio  St  124  [64  Am. 
Dec.  637] ;   Forbes  v.  Scannell,  13  Cal.  242." 

Section  146,  Freeman  on  Bxecutions,  Is  to 
the  same  effect    He  says: 

"It  seems  to  be  unanimously  conceded  that  an 
assignment  to  a  trustee  for  the  benefit  of  cred- 
itors, whether  general  or  partial,  is,  id;  the  ab- 
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eence  of  statutory  proUbidon,  valid.  It  oper- 
ates to  TTithdraw  tbe  propertr  from  the  reach 
of  till  liens  and  processes  taking  effect  snbse- 
qnently  to  the  execution  of  the  transfer.  In 
other  words,  although  such  a  transfer  neces- 
sarily tends  to  hinder  and  delay  creditors,  by 
depriving  them  of  the  right  to  take  the  debtor's 
property  in  execution,  and  apply  its  proceeds 
to  the  payment  of  their  debts,  y^  as  the  cred- 
itor had  the  right  to  directly  turn  over  bis  prop- 
erty to  his  creditors,  in  satisfaction  of  their  de- 
mands, he  is  allowed  to  accomplish  tbe  same  re- 
sult through  the  intervention  of  a  trustee  To 
deny  the  right  to  hinder  creditors,  in  a  certain 
sense,  would  be  to  deny  the  right  to  make  an 
assignment  for  the  benefit  of  creditors,  for  such 
assignment,  if  given  any  operation,  must  neces- 
sarily prevent  some  of  the  creditors  from  reach- 
ing under  execution  or  attachment  property 
which  they  could  have  reached  but  for  such 
assignment  And  the  assignor  may  have  fore- 
seen and  intended  this  result.  He  may  have 
desired  to  prevent  the  sacrifice  of  his  assets, 
which  must  inevitably  attend  their  immediate 
seiKiire  and  sale  under  execution.  To  this  ex- 
tent he  has  the  right  to  hinder  his  creditors, 
and  the  ^assignment  is  not  rendered  void  there- 
by, provided  the  hindrance  is  only  such  as  re- 
sults from  turning  over  the  property  in  good 
faith,  to  be  appli^  to  the  satisfaction  of  his 
debts.  If,  however,  the  hindering  of  creditors 
was,  the  object  rather  tiuin  the  incident  of  the 
assignment;  if  the  assignment  was  resorted  to 
as  a  mere  device  to  gain  time  or  to  coerce  the 
creditors,  or  some  of  them,  into  making  some 
settlement  of  their  claims,  to  which  the  assign- 
or was  not  legally  entitled— it  is  doubtless  void. 
In  the  absence  of  any  statutory  inhibition,  a 
debtor  may  prefer  any  one  or  more  of  his  credi- 
tors, either  by  making  payment  of  his  liabilities 
to  them  or  by  turning  over  property  to  them  to 
be  held  as  security,  or  to  be  appliM  at  once  at 
an  agreed  value,  or  by  means  of  a  sale,  to  the 
extinction  of  the  debt.  In  many  of  the  states, 
statutes  have  been  enacted  forbidding  prefer- 
ences In  assignments  for  the  benefit  of  creditors; 
but,  in  the  absence  of  such  statutes,  the  prefer^ 
ring  of  any  creditor  or  class  of  creditors,  if  free 
from  any  fraudulent  intent,  does  not  render  the 
assignment  fraudulent  nor  void.  The  fact  that 
some  of  the  creditors  are  preferred  to  others 
will  doubtless  cause  an  assignment  to  be  viewed 
with  suspicion,  and  may,  when  combined  with 
other  suspicious  circumstances,  produce  the  con- 
viction that  it  was  intended  to  defraud  the 
otlier  creditors.  Of  course,  if  any  actual  deagn 
to  defraud  taints  the  assi^ment,  it  is  void. 
There  are  several  things  which,  when  connected 
with  an  assignment,  are  well-established  badges 
of  fraud,  and  some  of  wliich  render  the  assign- 
ment fraudulent  per  se.  The  most  prominent 
of  these  will  now  be  mentioned.  An  asmgnn;ient 
will  not  be  allowed  to  withdraw  property  from 
the  reach  of  the  creditors,  that  it  may,  to  any 
extent,  be  secured  for  the  benefit  of  the  assignor. 
He  must  part  with  all  interest  in  the  property, 
except  his  right  to  such  surplus  as  may  remain 
after  satisfying  the  demands  of  his  creditors. 
Hence,  when  it  appears  that  the  debtor  has  re- 
served some  portion  of  the  property,  or  some 
interest  therein,  for  his  own  benefit;  or  that 
he  stipulates  for  some  benefit  or  advantage  for 
himself  or  for  his  family,  to  be  reserved  out  of 
the  proceeds — it  is  evident  that  he  thereby  seeks 
to  withdraw  something  of  value  from  the  reacli 
of  his  creditors,  and  the  assignment  is  fraudu- 
lent per  se." 

Nor  is  there  any  need  of  assent  <m  the  part 
of  creditors  to  render  the  assignment  valid: 

"To  the  creation  of  a  trust  by  deed  in  favor 
of  any  person,  it  is  not  necessary  that  the 
cestui  que  trust  should  either  be  a  party  or  as- 
sent to  it.  It  is  clear  that  trusts  may  law- 
fully be  created  where  there  can  be  no  present 
assent,  for  they  may  be  in  favor  of  persons  not 
in  existence.    It  is  su£Scient  in  general  that  in 


such  cases  there  Is  a  competent  grantor  to  con- 
vey and  a  competent  grantee  to  take  the  prop- 
erty. As  to  trusts  created  for  the  benefit  of 
creditors,  and  to  whidi  they  are  not,  tectmicolly 
speakin|;,  parties,  if  tx>na  fide  made,  they  are 
unquestionably  valid,  and  pass  a  legal  estate  to 
tbe  trustee.  The  sole  question  that  can  arise, 
independent  of  the  bankrupt  law,  is  whether 
the  conveyance  is  bona  fide  or  fraudulent" 
Bump  on  Fraudulent  Conveyances,  p.  324. 

The  same  authority  also  observes: 

"T^e  creditors  n^ay  reject  the  beneficiary  in- 
terest given  to  them  by  the  assignment,  and, 
if  Uier  do,  it  falls  to  the  ground,  and  becomes  a 
resultinc  trust  for  the  debtor.  But  if  the  trust 
is  for  their  benefit,  the  law  presumes  their  as- 
sent to  it  until  the  contrary  is  showa.  Whether 
the  i)eneficiaries  in  the  trust  deed  are  apprised 
of  the  conveyance  or  not  is  not  material  When 
it  comes  to  their  knowledge  they  are  entitled  to 
accept  or  reject  its  provisions.  An  express 
avowal  of  that  assent  is  not  necessary  to  the 
operation  of  the  assignment,  for  the  deed  is 
complete  when  executed  by  the  parties  to  it  If 
an  assent  is  expressly  given,  it  operates  retro- 
actively to  confirm  the  conveyance  ab  initio. 
Even  without  such  assent  the  assignment  will 
prevail  over  a  subsequent  execution  or  attach- 
ment. If  one  cestui  que  trust  renounces  the 
tru.ir.  then  it  either  inures  solely  to  the  benefit 
of  tlic  rest,  or,  if  there  are  no  others,  it, results 
to  the  debtor.  But  until  the  renunciation  is 
made,  or  implied  firom  circumstances,  the  trust 
continues." 

The  assent  of  creditors  will  "be  presnme<t 

unless  they,  by  some  offlrmatlve  act,  signlfj' 
their  dissent,  and  in  such  case  It  would  seem 
that  such  .dissent  does  not  render  the  con-  - 
veyance  void  as  to  those  not  dissenting  or 
even  to  render  the  property  conveyed  liable 
to  a  subsequent  execution  by  a  dissenting 
creditor.  Nor  is  such  «n  assignment,  if  hon- 
estly made,  void  for  tbe  reason  that  it  tends 
to  hinder  and  delay  creditors  in  the  collection 
of  their  demands.  The  reason  for  this  rnle 
Is  thus  stated: 

"Although  the  intent  to  deprive  all  or  particu- 
lar creditors  of  their  lawful  suits,  and  hinder 
and  delay  them  in  the  recovery  of  their  just 
demands,  is  confessed  or  proved,  still  the  assign- 
ment, if  by  its  terms  all  the  property  which  it 
embraces  must  l>e  applied  ratably  or  otherwise  to 
the  payment  of  debts,  is  upheld  as  valid  and  ef- 
fectual. The  mere  intent  to  avoid  an  execu- 
tion or  other  legal  process  does  not  in  point  of 
law  make  It  void.  It  ma^  even  l>e  made  <m  the  i 
same  day  that  a  verdict  is  rendered  against  the 
assignor,  or  the  claim  of  the  creditor  assailing 
it  may  be  specially  in  the  contemplation  of  tbe 
debtor.  It  will  not  in  such  case  be  void,  even 
as  against  the  persons  who  are  in  fact  very 
materially  hindered  and  delayed,  and  were 
meant  to  be  so.  It  is  valid  even  against  the 
creditors  whom  it  deprives,  and  is  intended  to 
deprive  of  that  full  satisfaction  of  their  debts 
which  b^  their  superior  diligence  in  prosecuting 
their  suits  thwr  would  otherwise  have  certain- 
ly, obtained.  The  explanation  is  that  although 
in  these  cases  the  intent  to  hinder  and  delay  the 
creditors  is  manifest  it  is  just  as  certain  that 
there  is  no  intent  to  cheat  or  defraud  them,  and 
the  reasonable  construction  of  the  statute  is 
that  it  is  only  such  a  hindrance  or  delay  as  is 
intended  to  operate,  or,  if  permitted,  could  op- 
erate as  a  fraud  upon  the  creditors,  that  was 
meant  to  be  prohibited.  All  the  law  can  reason- 
ably demand  of  a  debtor  is  the  faithful  applica- 
tion of  his  entire  property  to  the  satisfaction 
of  his  debts,  and  where,  by  the  terms  of  the  as- 
signment, this  is  secured,  the  hindrance  or  de- 
lay which  they  create,  however  they  may  op- 
erate to  the  prejudice  of  particular  credltorB, 
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KM  disro^rded,  sfnce  they  are  only  the  neces- 
sary means  of  accomplismng  a  justifiable  and 
lawful  end.  They  fall,  it  is  true,  within  the 
words  of  the  statute;  but  as  they  are  free  from 
the  imputation  of  fraud,  and  produce  no  ben- 
efit to  the  debtor  at  the  expense  of  the  credi- 
tors, they  are  not  embraced  within  its  meaning, 
and  are  justly  excluded  from  its  operation.  It 
makes  no  difference,  therefore,  that  the  debtor 
is  in  failing  circumstances,  that  suits  are  threat- 
ened, that  judgments  exist  against  blm,  or  that 
executions  against  him  are  momentarily  ex- 
pected. Under  any  or  all  of  these  contingencies 
ne  has  the  full  and  absolute  rieht  to  dispose  of 
his  property  for  the  payment  of  his  debts.  The 
fact  therefore  that  the  assignment  is  made  for 
the  purpose  of  avoiding  the  preference  that 
might  otherwise  be  obtained  bv  legal  process  in 
a  race  of  eager  diligence  by  disappointed  credi- 
tors does  not  make  the  assignment  invalid. 
I^uch  is  generally  the  motive  to  the  nuking  of 
auch  an  assignment." 

Although  the  EnKlish  and  some  American 
decisions  support  a  contrary  view,  It  is  be- 
lieved that  the  better  considered  American 
authorities  support  the  doctrine  announced 
In  the  excerpt  last  above  quoted.  Hoffman  ▼. 
Mackall,  6  Ohio  St  124,  64  Am.  Dec.  637: 
Nicholson  V.  Leavltt,  6  N.  Y.  Super.  Ct  252; 
Id.,  6  N.  Y.  610,  57  Am.  Dec.  499;  Malcolm 
V.  Hall,  9  Gill  (Md.)  177,  52  Am.  Dec.  688; 
Mayer  v.  Hellman,  91  U.  S.  496,  23  Ijl  Ed. 
877;  also,  cases  already  cited  from  note  to 
Barrill  on  Assignments,  supra. 

[6]  No  fraud  or  bad  faith  Is  alleged  In  the 
answer,  and  where,  as  in  this  case,  plaintlfF 
sets  out  in  the  complaint  the  sources  of  his 
title  and  alleges  possession  under  it,  it  is  nee 
essary,  if  defendants  wish  to  show  fraud  in 
the  transactions,  that  they  allege  that  fact 
in  the  answer.  20  Cyc.  748,  and  cases  cited 
In  note;  Seelcman  ▼.  Hoagland,  19  Colo.  231, 
34  Pac.  995.  This  case  was  tried  before  the 
opinion  in  Felton  y.  Sheridan  was  rendered, 
and  we  think  that  the  learned  and  experienc- 
ed Judge  erred  In  taking  it  away  from  the 
jury. 

The  Judgment  will  be  reversed,  and  the 
cause  remanded  for  further  proceedings  not 
inconsistent  with  this  opinion. 

MOORE,  0.  J.,  and  BURNETT  and  BEAN, 
J  J.,  concur;  BENSON,  J.,  taking  no  part  In 
the  consideration  of  this  casei 


(B2  Mont  1) 

FREEMAN  v.  CHICAGO,  M.  &  ST.  P.  RY. 

CO.  et  al.    (Na  3586.) 
(Supreme  Court  of  Montana.     Jan.  24,  1916.) 

1.  CABaiEBS     «=>316— DKaAILMENT— PeKSDMP- 
TION  OF  NeOLIGENCE. 

As  to  a  passenger  injured  when  the  car  in 
which  he  is  riding  is  derailed,  the  derailment 
raises  a  presumptum  of  negligence. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent  Dig.  §§  1201,  1262, 1283,  1285-1294;  Dec. 
Dig.  <g=»3ie.] 

2.  Cabriebs  <S=>320  —  Passenoebs  —  Neou- 
GENCE — Question  fob  Jtjby. 

Where  the  derailment  of  a  train  raises  a 
presumption  of  negligence,  the  utmost  effect  of 
the  carrier's  evidence  tending  to  show  the  con- 
trary was  to  raise  a  question  for  the  jury,  in 


view  of  Rev.  Codes,  I  8028,  subd.  2,  dedaring 
that  the  jury  are  not  hound  to  decide  against  a 
presumption  or  other  evidence  satisfying  their 
minds. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent  Dig.  i|  1118,  1120.  1149,  1153,  1160,  1167. 
1179,  1190,  1217.  1233,  1244.  1248.  1315-1325; 
Dec.  Dig.  <S=3320.] 

3.  Gabbiebs  4=9318  —  Pessorai.  In^tubixs  — 

SUFFIOIBNOT  OF  KVIDBNCB— "WBMT-DSOP." 

Evidence  in  a  passenger's  action  for  per- 
sonal injury  when  his  tram  was  derailed  held 
to  show  a  causal  connection  between  the  deraQ- 
raent  and  his  wrist-drop  and  minor  injuries  and 
to  establish  liability  for  the  damages  appropri- 
ate thereto;  the  term  "wrist-drop"  meaning 
a  form  of  paralysis  of  the  hand  and  wrist  re- 
sulting from  an  affection  of  the  nerve  which  sup- 
plies the  muscles  of  the  forearm,  wrist  and 
hand. 

[Ed.  Note. — For  other  cases,  see  Carriecs, 
Cent  Dig.  gf  1270,  1807-1314;  Dec  Dig.  «S=» 
31&] 

4.  Nbouqencb   «=9l34  —  Hvidehob  —  Sunn- 
CD5NCT— Civil  Action. 

It  is  sufficient  to  make  out  a  prima  facie 
case  if  the  plaintiff  can  show  that  the  injury  is 
more  naturally  to  be  attributed  to  the  n^llgence 
alleged  than  to  any  other  cause. 

[EJd.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  H  267-270,  272.  2^;  Dec.  Dig.  «=» 

lo4.J 

6.  Dakaoss  9=962— MrriQATTON—OPEnATioir. 
The  rule  that  an  injured  person  must  use 
ordinary  diligence  to  effect  a  cure  and  minimise 
the  damages  does  not  require  an  Injunid  poasen- 
ger,  after  one  nnsuccesscul  operation,  to  submit 
to  a  major  operation  and  ridi  faUure  in  that  as 
well,  in  order  that  damages  caused  by  the  car- 
rier's negligence  may  be  redaced. 

[Ed.  Note. — For  other  cases,  see  Damages, 
Cent  Dig.  §§  119-131;   Dec.  Dig.  <@=»62.] 

Appeal  from  District  Court,  Meagher  Covn- 
tjr;  3.  A.  Matthews,  Judge. 

Action  by  Joseph  H.  Freeman  against  fbe 
Chicago,  Milwaukee  &  St  Paul  Hallway  Com- 
pany and  another.  Judgment  for  platntUT, 
and  defendants  appeah    Affirmed. 

SbeltMi  ft  Furman  and  A.  J.  Verheyen,  all 
of  Butte,  and  L.  D.  Glenn,  of  Harlowton,  for 
appellants.  Jones  &  Jones,  of  Harlowton, 
and  Purcell  &  Horsky,  of  Helena,  for  respc«d- 
ent 

SANNER,  J.  The  respondent,  plaintiff  be- 
low,- brought  this  action  to  recover  for  per- 
sonal injuries  alleged  to  have  been  suffer^ 
by  him  while  a  passenger  on  one  of  the  trains 
of  the  appellant  railway  company  in  conse- 
quence of  the  derailment  thereof.  The  ques- 
tions presented  are  whether  negligence  'on  the 
part  of  appellants  was  shown;  whether  sach 
negligence  was  the  proximate  cause  of  the  in- 
juries complained  of;  whether  the  damages 
awarded  are  excessive;  whether  the  verdict 
is  contrary  to  law;  and 'whether  errors  of 
law  prejudicial  to  the  appellants  were  com- 
mitted at  the  triaL 

[1,2]  1.  It  is  not  disputed  that  the  respond- 
ent was  a  passenger  for  hire,  and  that  the 
car  in  which  be  rode  was  derailed.  This 
raises  a  presumption  of  negligence.  Hosklns 
V.  Northern  Paa  Ry.  Co.,  39  Mont  394,  102 
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Pac.  988  i  Pierce  ▼.  Great  Falls  &  C.  Ry.  Ca, 
22  MonL  445,  56  Paa  867.  If  the  evidence 
presented  by  appellants  tended  to  show  tbe 
contrary.  Its  utmost  effect  was  to  raise  a 
question  lor  the  Jury.  Rev.  Codes,  g  8028, 
snbd.  2;  3  Thompson  on  Negligence,  {  2773. 
Some  contention  is  made  that  tbe  presump- 
tion of  negligence  arising  from  the  derail- 
ment Is  not  available  to  respondent,  because 
be  presented  evidence  tending  to  show  the 
cause  of  the  derailment  The  record  does  not 
show  that  the  cause  of  the  derailment  was 
established.  Hence  the  respondent  was  not, 
either  as  a  matter  of  pleading  (Hosklns  t. 
Nortbem  Paa  By.  Co.,  supra)  or  as  a  matter 
©f  proof  (Cassady  v.  Old  Colony  St.  By.,  184 
Mass.  156,  68  N.  B.  10,  68  L.  B.  A.  285),  de- 
prived of  tbe  benefit  of  the  presumption. 

[3]  2.  The  derailment  occurred  on  June  30, 
1913,  at  Harlowton.  The  Injuries  Imputed 
to  It  by  the  complaint  are  that  the  respondent 
was  bruised,  shocked,  and  wounded;  that 
his  right  arm  and  right  ankle  were  bruised 
and  broken;  that  other  injuries  theretofore 
sustained  by  him  and  from  which  he  was  then 
recovering  were  greatly  aggravated;  that 
bis  Injuries  are  permanent;  and  that,  be- 
cause of  them,  he  has  sustained  great  bodily 
and  mental  suffering,  and  Is  incapacitated  for 
business.  The  evidence  produced  in  bis  be- 
half tends  to  show  these  facts:  He  is  a  ranch- 
er, and  at  the  time  In  question  was  52  years 
clA.  On  the  preceding  16th  of  May  he  met 
with  an  accident  which  resulted  in  tbe  break- 
ing of  his  right  arm  above  the  elbow,  and  a 
"Pott's  fracture"  of  the  right  ankle.  For 
these  he  sought  and  received  such  medical 
treatment  that  at  the  time  of  tbe  derailment 
be  was  in  a  fair  way  to  complete  recovery; 
his  arm  and  ankle  giving  him  no  trouble.  In 
the  derailment  be  was  thrown  bodily  against 
the  side  of  the  car,. striking  against  his  right 
elbow,  and  thereafter  bis  elbow  was  found 
to  be  sore  and  discolored,  his  arm  hurt,  his 
ankle  sprained,  his  head  bruised,  he  suffered 
loss  of  sleep  and  much  pain  from  both  ankle 
and  arm,  and  two  ox  three  weeks  later  be- 
gan to  lose  control  of  his  wrist  and  band. 
This  loss  of  control  bas  since  beqpme  total, 
showing  an  affection  of  the  nerve  which  sup- 
plies  tbe  muscles  of  tbe  forearm,  wrist,  and 
band,  creating  a  form  of  paralysis  known  to 
surgeons  as  "wrist-drop."  Tbe  course  of  this 
nerve  leads  close  to  tbe  elbow,  and  the  con- 
dition of  wrist-drop  could  have  resulted,  and 
It  is  reasonably  probable  that  it  did  result, 
from  the  impact  of  the  arm  against  the  side 
of  the  car  as  stated  above. 

[4]  A  surgical  examination  ot  the  respond- 
ent tn  October,  1913,  disclosed  that  the  nerve 
In  question  had  become  Imbedded  in  a  callous 
surrounding  the  point  of  thg  old  fracture. 
No  such  condition  was  Indicated  In  the  mid- 
dle of  June,  and  was  not  probable  as  matters 
then  stood.  It  could  have  been  caused  by  ex- 
cessive motion  or  too  early  use  of  tbe  arm, 
but  there  is  nothing  to  show  that  such  was, 
or  probably  was,  the  cause.  At  the  October 
154P.-68 


examination  the  surgeon  dissected  tbe  nerve 
from  the. callous,  the  purpose  being  to  allow 
the  nerve  to  regenerate  if  It  would,  but  the 
wrist-drop  remains  and  will  remain  unless 
something  further  is  done.  We  think  this 
shows  a  causal  connection  between  the  derail- 
ment and  the  wrist-drop,  as  well  as  tbe  minor 
Injuries  complained  of,  and  to  establish  lia- 
bility for  the  damages  appropriate  thereto. 
True,  the  evidence  does  not  absolutely  exclude 
the  possibility  of  any  other  cause  of  the  wrist- 
drop; but  courts  cannot  attain  to  scientific 
demonstration,  and  the  rule  of  absolute  ex- 
clusion prevailing  In  criminal  cases  does  not 
apply  to  civil  actions.  "It  Is  sufficient  to 
make  out  a  prima  fade  case  tf  tbe  plaintiff 
can  show  that  tbe  injury  is  more  naturally 
to  be  attributed  to  the  negligence  alleged  than 
to  any -other  cause."  Andree  v.  Anaconda  0. 
Min.  Co.,  47  Mont.  654, 133  Paa  1000. 

[5]  3.  We  quite  agree  with  counsel  for  ap- 
pellants that,  if  we  ignore  tbe  wrist-drop, 
the  damages  awarded  would  be  grossly  ex- 
cessive. But  the  wrist-drop  cannot  be  Ig- 
nored, for  it  means  the  loss  of  tbe  right  band; 
unless  the  respondent  can  be  relieved,  be  is 
worse  oB  than  if  be  had  suffered  amputation. 
It  is  argued  tbat  this  may  not  be  considered, 
because  Dr.  Keistler  believes  that  an  opera- 
tion win  relieve  him.  So  Dr.  Keistler  be- 
lieved in  October,  when  an  operation  was  per- 
formed for  that  purpose  without  result ;  and 
he  also  says:  "An  operation  at  this  time 
might  produce  complete  recovery,  and  It 
might  not"  In  any  case  the  operation  is  not 
a  simple  one,  but  a  "major  operation,  one 
that  Involves  delicate  structures  and  tbe  im- 
port of  which  Is  more  serious."  We  recog- 
nize the  role  that  an  injured  person  must 
use  ordinary  diligence  to  effect  a  cure  and  tbua 
to  minimize  the  damages  (Tlggerman  v.  City 
of  Butte,  44  Mont  138,  119  Paa  477;  AUen 
V.  Bear  Creek  Coal  Co.,  43  Mont  269,  116 
Paa  673);  but  it  would  be. carrying  this  rule 
to  an  absurd  extreme  to  hold  that  a  man  who 
bas  submitted  to  one  operation,  which  failed, 
must  take  such  chances  with  bis  life  and 
his  bealth  as  ,may  be  Involved  in  a  second, 
risking  failure  in  that  as  well,  in  order  that 
the  damages  caused  by  another's  negligence 
may  possibly  be  reduced  (Watson  on  Damag- 
es, {  186 ;  Martin  v.  Pittsburgh  Ry.  Co.  [Pa.J 
86  Atl.  209,  48  L.  B.  A  [N.  S.]  115;  Blate  V. 
Third  Ave.  By.  Co.,  44  App.  Dlv.  163,  60  N. 
Y.  Supp.  732)  McNamara  v.  Bailway  Co., 
133  Mo.  App.  645,  114  S.  W.  60).  So,  consid- 
ering tbe  wrist-drop  as  well  as  tbe  minor  in- 
juries sustained  by  the  respondent,  taking 
some  cognizance  of  the  pain  and  anguish  nec- 
essarily entailed  thereby,  and  noting  the  re- 
spondent's expectancy  of  life  and  bis  loss  of 
earning  capacity,  In  connection  with  the  cost 
of  an  annuity  to  recoup  the  same,  we  cannot 
pronounte  the  award  so  excessive  as  to  shock 
the  conscience ;  we  do  not  even  think  It  should 
be  scaled.  Lewis  v.  Northern  Pac.  By.  Co., 
36  Mont  207,  92  Paa  469 ;  White  v.  Chicago, 
eta.  By.  Co.,  49  Mont  419, 143  Paa  661 ;  Mul- 
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lery  r.  Great  Northern  Ey.  Co.,  60  Mont  408, 
148  Pac.  323. 

4,  It  Is  suggested  that  tbe  verdict  Is  con- 
trary to  the  court's  Instructions  numbered 
6,  7, 12,  and  13,  and  therefore  is  against  law. 
We  find  no  argument  specifically  directed  to 
this  proposition,  but  careful  consideration  of 
it  falls  to  disclose  wherein  such  contrariety 
exists. 

5.  The  other  assignments  of  error  are  pro- 
cedural, and  none  of  them,  In  our  opinion, 
command  a  reversal  of  this  case. 

The  judgment  and  order  appealed  from  are 
affirmed. 
Afilrmed. 

BRANTLT,  C.  J.,  and  HOLLOWAT,  J., 
concur. 


(51  Mont.  S66) 

AI>EXANDEK  v.  GREAT  NORTHERN  RY. 
CO.     (No.  3574.) 

(Supreme  Court  of  Montana.     Jan.  20,  1916.) 

1.  COUUERCK  ^=>27— Intebstatk  Coumebob— 
Fedebal  Emplotbbs'  Liabiutt  Aotv- 
Pnoor. 

Where  the  allegations  of  the  complaint  in 
an  action  for  death  of  a  railroad  conductor  from 
derailment  of  a  car  allowed  tbat  the  action  was 
brought  under  the  federal  Employers'  Inability 
Act  (Act  Cong.  AprU  22,  1906,  c.  149,  35  Stat 
65  [U.  S.  Comp.  St  1913,  §§  8657-8605]),  proof 
that  the  company  was  engaged  and  decedent 
employed  in  interstate  commerce  at  the  time  of 
the  accident  was  indispensable  to  the  right  to 
recover  under  such  act 

[Ed.  Note. — For  other  cases,  see  Commerce, 
Cent  Dig.  §  25;  Dec.  Dig.  <8=927.] 

2.  COMSfEKCE  lS=»27— "Ihtebstatb  Commebob" 
—Federal  Emplotebs'  LiIabilitt  Act— Na- 
ture of  Employment. 

Where  a  railroad  conductor,was  killed  from 
derailment  of  a  car  while  he  was  in  charge  of 
a  work  train  operating  over  a  branch  line  whol- 
ly within  the  state,  and  it  appeared  that  his 
duty  with  the  train  was  to  load  ties  and  take 
the  loaded  cars  to  some  convenient  siding  on 
the  branch  line  from  which  they  would  later  be 
taken  by  other  trains  to  defendant's  tie-treating 

&lant  within  the  state,  after  which  they  would 
9  transported  and  used  in  construction  work  on 
lines  within  or  without  the  state  as  they  might 
be  needed,  decedent  was  not  employed  in  inter- 
state commerce  at  the  time  of  tbe  accident,  and 
hence  the  action  was  not  sustainable  under  the 
federal  Employers'  Liability  Act 

[Ed.  Note. — For  other  cases,  see  Commerce, 
Cent  Dig.  $  25;    Dec.  Dig.  <S=s>27. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Interstatiei  Commerce.] 

3.  Masteb  and  Servant  €=»264^Irjtjbt  to 
Sebvant— Pleadino — Recovebt. 

That  the  complaint  in  an  action  for  the 
death  of  a  railroad  conductor  from  derailment 
of  car  declared  under  the  federal  Employers' 
T/iability  Act  did  not  preclude  recovery  under 
the  state  law  on  sufficient  pleadings  and  proof, 
where  defendant  with  knowledge  of  its  right, 
did  not  ask  for  removal  of  the  cause  to  the  fed- 
eral court,  but  instead,  submitted  to  tbe  state 
court's  jurisdiction  by  seeking  a  dismissal. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  §§  861-876;  Dec.  Dig.  <S=» 
264.] 


4.  Masteb  anh  Sebvant  «=3ll2— Safe  Placb 
TO  Work — Injubt  to  Railboad  Condtjctob 

— NEGLiaRNOE— FaILUBX  TO   E'ESfCB  TRACK. 

The  failure  of  a  railroad  company  to  fence 
its  tracks  may  render  it  liable  for  the  death  of  a 
conductor  from  the  derailment  of  a  car  due  to 
collision  with  a  cow  on  the  trade. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  U  212,  218,  218-223;  Dec. 
Dig.  «=»112.) 

6.  Masteb  ano  Sebvant  9=3286— Death  or 
Railboad  Conductobi— Failube  to  Fence 
Track — Neqlioence — QtrBsnow  fob  Jubt. 
Where,  in  an  action  for  the  death  of  a  rail- 
road conductor  from  derailment  ot  a  car  dae  to 
collision  with  cow  on  track,  it  appeared  that 
defendant's  track  was  not  fenced,  that  cattle 
wet'e  permitted  to  run  at  large,  that  there  was 
some  public  domain  in  the  vicinity  of  the  ac- 
cident and  an  unobstructed  access  to  defendant's 
right  of  way  and  track,  and  that  cattle  frequent- 
ly came  upon  the  track,  and  encounters  between 
them  and  moving  trains  were  not  unusual,  all  of 
which  defendant  knew  prior  to  the  acadent  the 
question  whether  defendant's  failure  to  fence 
the  track  constituted  actionable  negligence  was 
for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  M  1001,  1006,  1008,  1010- 
1015,  1017-1038,  103d-1042,  1044,  1046-1060; 
Dec.  Dig.  «=>286.] 

6.  Masteb  and  Sebvant  <S=»217— iRJtrBT  to 
Conductor— Assumption  or  Risk— Back- 
ing OF  Tbain. 

Evidence  in  such  case  that  the  train  'was 
backing,  and  that  defendant's  division  superin- 
tendent had  given  oral  instructions  that  traina 
should  proceed  with  the  engine  foremost,  did  not 
preclude  recovery  on  the  ground  that  decedent 
had  assumed  the  risk,  where  it  did  not  appear 
that  such  instructions  had  been  communicated 
to  deceased,  and  it  did  appear  that  the  backing 
of  work  trains  was  permitted  by  costmn  and 
defendant's  general  rules. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant  Cent  Dig.  i!  574-600:  Dec.  Dig.  «= 
217.] 

7.  Masteb  and  Servant  ®=289— Death    or 

CONDUCTOB     OF     WOBK      TbaIN— CONTBIBTJ- 

TORT  Neglioenck— Question  for  Jubt. 
Where  in  an  action  for  the  death  of  a  con- 
ductor of  a  work  train  from  derailment  of  a 
car  due  to  collision  with  a  cow  on  the  track 
while  the  train  was  being  run  with  the  cars 
in  front  of,  and  the  tender  behind,  the  engine, 
at  a  rate  of  10  or  12  miles  an  boor,  the  evidoace 
loft  it  in  doubt  whether  there  would  have  been 
less  danger  if  the  tender  had  been  in  front  and 
the  cars  behind,  and  whether,  if  the  danger 
would  have  been  less,  decedent  knew  thereof, 
and  whether  it  would  have  been  safer  to  have 
made  the  "flying  switch"  necessary  to  the  trans- 
position, decedent  was  not  chargeable  with  ron- 
tributory  negligence  as  a  matter  of  law  in  the 
selection  of  the  more  dangerous  of  two  avail- 
able methods  of  running  the  trains. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Ser>ant  Cent.  Dig.  S!  1080,  1090,  1092-1132; 
Dec.  Dig.  «=>289.] 

8.  Masteb  and  Servant  <8=>240— Injubt  to 
Skrvant  —  Contributory  Neglioenck  — 
Choice  of  Mobb  Dangerous  Wat. 

While  contribntory  negligence  will  bo  im- 
iPUted  as  a  matter  of  law  to  an  employ^  who 
knowingly  chooses  an  obviously  dangerous  way 
of  performing  his  duty,  instead  of  one  which  is 
safe,  or  less  dangerous,  unless  his  choice  'waa 
justified  by  emergency,  contributory  negligence 
will  not  be  imputed  merely  because  of  a  mistake 
in  judsment,  as  appears  from  after  events,  where 
he  made  such  choice  as  a  reasonably  prudent 
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man  might  have  made  under  all  the  known  or 
obvious  circumstances. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  §|  751-756;  Dec.  Dig.  «=> 
240.1 

9.  Mastes  and  Servant  «=»217— Injubt  to 
Conductor  of  Work  Tbain— Assumption 
OF  Risk — Knowledoe  of  Dander, 

Where  the  conductor  of  a  work  train  was 
killed  from  derailment  of  a  car,  due  to  collision 
with  a  cow,  the  fact  that  decedent  knew  that 
the  right  of  wa;  was  not  fenced  did  not  pre- 
clude recovery  as  a  matter  of  law  because  of  as- 
sumed risk,  where  it  did  not  appear  that  he 
knew  of  the  presence  of  cattle  in  the  vicinity,  or 
the  likelihood  of  their  entering  on  tiie  track, 
though  he  might  with  reasonable  care  have  dis- 
covered these  things;  it  not  being  enough  to 
make  out  a  case  of  assumption  of  risk  that  the 
injured  party  knew  of  the  things  from  which 
harm  might  come,  but  being  essential  that  he 
appreciate  the  danger  from  which  he  suffered. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {{  574-600;  Dec.  Dig.  <&=» 
217.] 

10.  Trial  «=»!■«>— Question  fob  Jubt— Cred- 
ibility OF  Witness. 

Where  a  witness  on  cross-examination  made 
a  material  change  in  his  testimony  as  to  a  state- 
ment made  to  nim  by  a  person  since  deceased, 
shortly  before  the  occurrence  of  an  accident, 
that  he  did  not  know  whether  his  affidavit,  made 
a  few  days  after  the  accident,  mentioned  such 
statement,  and  where  there  was  no  other  evi- 
dence as  to  the  statement  having  been  made  by 
deceased,  the  question  of  his  credibility  was  for. 
the  jury. 

[Ed.  Note. — For  other  cases,  see  Trial,  Cent. 
Dig.  }|  334,  335;  Dec.  Dig.  <S=140.] 

11.  Masteb  and  Servant  ®=>295— Injurt  to 

ReIR'ANT— ASSUMPTIOK  OF  RiBK— CHOICE  OF 

Wats— Instructions. 

In  an  action  for  tlie  death  of  the  conductor 
of  a  work  train,  an  instruction  on  assumption 
of  risk  based  on  the  choice  of  ways  was  prop- 
erly_  refused,  where  it  permitted  the  decedents 
choice  of  ways  to  be  Judged  in  the  light  of  the 
event,  and  did  not  indicate  that  the  choice  must 
have  been  of  a  method  obviously  dangerous  or 
more  dangerous  than  its  alternative. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig,  Sf  116&-1179;  Dec.  Dig.  ®=» 
295.] 

Appeal  from  District  Coart,  Flathead 
County ;  J,  B.  Erlckson,  Judge. 

Action  by  J,  O,  Alexander,  administrator 
of  the  estate  of  John  P.  Hall,  deceased, 
against  the  Great  Northern  Railway  Com- 
pany, E^om  Judgment  for  plalntlfC,.  defend- 
ant a:ppeals.    Affirmed. 

See,  also,  149  Pac.  lOSO. 

Noftsinger  ft  Walchli,  nf  Kalispell,  and 
Veazey  &  Veazey,  of  Great  Falls,  (or  ap- 
pellant liOgan  &  Child,  of  Kalispell,  and 
Walsh,  Nolan  &  Scallon,  of  Helena,  for  re- 
spondent 


BANNER,  J.  On  October  11,  1911,  John 
P.  Hall,  a  conductor  in  the  service  of  the 
Great  Northern  Railway  Company,  was  kill- 
ed near  Batavla,  in  Flathead  county,  this 
state,  as  the  result  of  a  derailment  of  his 
caboose  consequent  upon  a  collision  of  his 
train  with  a  cow.  This  action,  brought  to 
recover  for  his  death,  resulted  In  a  verdict 


against  the  company,  upon  which  verdict 
judgment  was  duly  entered.  From  that  judg- 
ment, as  well  as  from  an  order  denying  it  a 
new  trial,  the  company  has  appealed. 

A  reversal  is  sought  upon  four  grounds, 
viz. :  (1)  The  complaint  alleges,  but  the  proof 
do«s  not  establish,  that  HaU  was  employed 
In  interstate  commerce  at  the  time  of  his 
death;  (2)  no  actionable  negligence  on  the 
part  of  the  appellant  is  alleged  or  proved; 
(3)  the  evidence  shows  a  clear  case  of  as- 
sumed risk;  and  (4)  substantial  errors  of 
law  prejudicial  to  the  appellant  occurring  at 
the  trlaL 

[1,  2]  1.  The  allegations  of  the  complaint 
stamp  the  case  as  brought  under  the  provi- 
sions of  the  federal  Employers'  Liability 
Act  and,  to  maintain  it  as  such,  evidence 
that  at  the  time  concerned  the  company  was 
engaged  and  the  decedent  was  employed  in 
Interstate  commerce  was  Indispensable. 
North  Carolina  R.  R.  Co.  v.  Zachary,  232  U. 
S.  248,  34  Sup.  Ct  305,  58  L.  Ed.  591,  Ann. 
Ca&  1914C,  159.  The  facts  established  touch- 
ing this  phase  of  the  case  are:  The  defend- 
ant company  is  a  common  carrier  whose  main 
line  extends  from  St  Paul,  Minn.,  to  Pu- 
get  Sound,  Wash.,  traversing  this  and  other 
states.  It  owns  and  operates  a  branch  line 
called. the  Marion  branch,  running  from  its 
main  line  at  Columbia  Falls  through  Kalis- 
pell, Batavla,  and  KUa  to  Marion,  and  from 
this  branch  a  shorter  branch  or  tributary 
connects  Kalispell  with  Somers.  This  Marion 
branch,  with  its  tributary,  lies  wholly  with- 
in Montana,  but  It  is  the  source  as  well  as 
the  ultimate  destination  of  both  Interstate 
and  intrastate  trafSa  The  decedent  was 
killed  while  in  charge  of  one  of  defendant's 
work  trains;  his  particular  duty  with  such 
train  being  to  load  ties  from  various  places 
along  the  branch  where  they  had  been  left 
by  the  persons  who  bad  cut  the  same,  and 
to  take  the  cars  so  loaded  to  Kalispell  or 
leave  them  at  Kila  or  other  convenient  sid- 
ing. From  sacdi  places  of  deposit  the  ties 
would  later  be  taken  by  other  trains  to  the 
defendant's,  tie-treating  plant  at  Somers, 
whence,  after  treatment  to  Increase  their 
durabUlty,  they  would  be  sent  to  various 
points  upon  the  main  line  or  branches  of  the 
appellant  or  its  affiliated  companies  within 
or  without  this  state  as  might  be  required 
for  constmction,  renewals,  or  repairs. 

Did  the  work  of  the  decedent  constitute 
employment  in  Interstate  commerce?  The 
answer  may  be  found,  we  think,  in  the  de- 
cisions of  that  great  tribunal  whose  pro- 
nouncements are  final  in  matters  of  this 
kind,  and  particularly  in  Pedersen  v.  Dela- 
ware, L.  &  W.  R.  Co.,  229  U.  S.  146,  33  Sup. 
Ot  648,  57  li.  Ed.  1125,  Ann.  Cas.  1914C,  153, 
cited  by  the  respondent,  where  the  following 
criterion  is  suggested:  . 

"Was  that  work  being  done  independently  of 
the  interstate  commerce  in  which  the  defendant 
was  engaged,  or  was  it  so  closely  connected 


4=»Por  other  cas«»  sea  same  toplo  and  KEY -NUMBER  la  •U.Kw-Uumberad  Olgesu  and  tadapiea 


Digitized  by 


Google 


916 


154  PACIFIC  REPORTER 


(Mont 


therewith  as  to  be  part  of  it?  Was  its  perform- 
ance a  matter  o€  indifference  so  far  as  that 
commerce  was  concerned,  or  was  it  in  the  na- 
ture of  a  duty  resting  upon  the  carrier?" 

Interdependence  to  some  extent  pervades 
all  activity,  and  it  is  true,  for  instance,  that 
an  Interstate  railroad  cannot  perform  its 
functions  without  fuel  or  without  ties;  but 
this  does  not  Justify  the  Inference  that  per- 
sons hired  by  it  to  mine  coal  or  to  cut  ties 
are  employed  in  interstate  commerce.  Dela- 
ware, Lfc  &  W.  R.  Co.  V.  Yurkonis,  238  U.  S. 
439.  35  Sup.  Ct  902,  59  L.  Ed.  1397;  Bravls 
V.  Chicago,  M.  &  St  P.  Ry.  Co.,  217  Fed.  234, 
133  C.  C.  A.  228.  In  the  chain  of  events  by 
which  the  standing  timber  should  be  connect- 
ed with  the  appellant's  roadbed  the  deced- 
ent was  one  step  nearer  to  the  latter  than 
the  man  who  furnished  the  ties;  but  consid- 
ering that  the  decedent  had  nothing  to  do 
with  the  ties  further  than  to  load  them  upon 
cars,  leaving  the  cars  so  loaded  at  convenient 
sidings  to  be  removed  by  others,  that  the 
ties  so  loaded  were  not  to  be  marketed  or 
used,  but  were  to  be  taken  to  Somers  and 
made  ready  for  use,  that  no  one  knew  when, 
where  or  how  they  would  ultimately  be  used, 
and  that,  so  far  as  exigency  or  duty  is  shown, 
the  appellant's  interstate  commerce  might  go 
on  unaffected  whether  these  ties  were  gath- 
ered or  not,  the  connection  of  his  work  with 
such  commerce  still  appears  to  have  been 
rather  remote.  No  case  has  been  called  to 
our  attention  which  in  Its  facts  closely  re- 
sembles the  one  at  bar;  but  in  Illinois  C. 
Ry.  Co.  V.  Bebrens,  233  U.  S.  473,  34  Sup. 
Ct  646,  68  li.  Ed.  1051,  Ann.  Ca&  1914C,  163, 
it  was  held  that  employment  in  Interstate 
commerce  was  not  shown  where  the  fireman 
of  a  switch  engine  operating  within  the  city 
of  New  Orleans  was  killed  while  moving 
cars  loaded  with  Intrastate  freight,  notwith- 
standing that  his  general  duties  had  to  do 
with  cars  of  all  classes,  often  commingling 
those  loaded  with  interstate  freight  and 
those  empty  or  loaded  with  freight  of  an 
Intrastate  character,  or  rapidly  passing  from 
one  class  to  the  other.  Accepting  this  as 
authoritative,  we  are  Impelled  to  the  view 
that  the  decedent  was  not  at  the  time  of  his 
death  employed  in  Interstate  commerce,  and 
therefore  the  action  was  not  sustained  under 
the  federal  Employers'  Liability  Act. 

[3]  It  does  not  follow  from  this  however, 
that  the  appellant  was  or  is  entitled  to  a 
reversal.  It  is  now  settled  that,  where  the 
complaint  declares  imder  the  federal  law, 
failure  to  sustain  it  under  such  law  Is  not 
fatal,  but  recovery  may  still  be  had  under 
the  state  law.  If  the  pleadings  and  proof  are 
sufficient  under  the  state  law.  Wabash  R. 
R.  Co.  V.  Hayes,  234  U.  S.  86,  34  Sup.  Ct 
729,  58  L.  Ed.  1226;  Jones  v.  a  &  O.  Ry. 
Co.,  149  Ky.  566,  149  S.  W.  951.  We  recall 
but  one  respect  in  which  a  defendant  can 
be  seriously  prejudiced  in  such  a  situation, 
and  that  Is  where,  by  reason  of  diverse  citi- 
zenship, removal  of  the  cause  to  the  federal 


court  might  be  In  order.  In  such  a.  situa- 
tion, however,  the  defendant  must  assert 
its  right,  under  penalty  of  waiver,  by  filing 
a  petition  to  remove  at  the  first  opportunity. 
Powers  V.  Railway  Co.,  169  U.  S.  ^  18  Sup. 
Ct  264,  42  li.  Ed.  673 ;  Kansas  City,  etc..  By. 
Co.  V.  Daughtry,  138  TJ.  S.  298,  11  Sup.  Ct 
300,  34  L.  Ed.  963 ;  Golden  v.  Northern  Pac. 
By.  Co.,  39  Mont  435,  104  Paa  549,  34  I.. 
R.  A.  (N.  S.)  1154,  18  Ann.  Cas.  886;  Demp- 
ster V.  Oregon  Short  Line  R.  R.  Co.,  37  Mont 
335,  96  Pac.  717.  This  the  appellant  did  not 
do;  instead,  and  with  the  knowledge  of  its 
right  to  have  the  cause  removed,  It  submit- 
ted to  the  Jurisdiction  of  the  state  court  in 
which  the  trial  occurred,  by  seeking  a  dis- 
missal for  variance  as  well  as  for  failure 
to  show  the  breach  by  It  of  any  legal  duty 
to  the  decedent  under  either  state  or  federal 
law. 

[4,  S]  2.  The  negligence  charged  In  the 
complaint  is  the  failure  of  appellant  to  fence 
its  track  at  and  near  the  place  where  Hall 
was  killed,  and  thus  to  exclude  cattle,  the 
presence  of  which  upon  the  track  waa  likely 
to  cause  derailment  of  its  trains,  and  In  per- 
mitting its  trains  to  be  run  over  said  track 
while  the  same  was  so  unfenced.  The  qnes- 
Jtlons  raised  upon  the  pleadings  and  the  evi- 
dence are  whether,  under  any  circumstances, 
a  railway  company  can  owe  any  duty  to  its 
train  operatives  to  shield  them  from  what- 
ever danger  the  presence  of  cattle  upon  its 
track  may  cause,  by  fencing  such  track,  and. 
If  BO,  whether  facts  sufficient  were  made  to 
appear  in  this  case  to  establish  prima  fade 
the  existence  of  such  duty.  The  appellant 
vigorously  denies  that  any  such  duty  ever 
exists,  while  the  respondent  contends  that 
such  duty  may  exist,  and  In  the  present  in- 
stance did  exist,  not  In  virtue  of  the  fencing 
statute  of  this  state  (Rev.  Codes,  {  430S). 
which  was  enacted  for  the  benefit  of  stock- 
owners  (Nixon  V.  Montana,  etc.,  Ry.  Ca,  50 
Mont  05,  145  Paa  8),  but  in  virtue  of  appel- 
lant's common-law  obligation  to  exercise  or- 
dinary care  to  furnish  Its  employes  with  a 
reasonably  safe  place  In  which  to  woriE.  As 
regards  the  general  proposition,  the  authori- 
ties are  by  no  means  harmonious,  trat  we 
think  the  better  reasoning  supports  tbe  re- 
spondent's position.  SpealdLng  broadly,  the 
obligations  of  a  railway  to  Its  employes  are 
not  different  in  principle  from  those  of  other 
masters  to  their  servants,  and  when  tbe  place 
of  work  to  which  the  servant  is  detailed  la 
the  track  or  roadway  of  the  master,  the  duty 
to  exercise  reasonable  diligence  to  keep  It 
safe  should  and  does  arise.  Indeed,  little,  if 
any,  difficulty  is  found  in  the  application  of 
this  rule  where  defects  In  the  track  or  road- 
way or  Inanimate  ot>structlona  are  Involved, 
and  we  cannot  see  why  any  should  arise 
from  the  mere  fact  that  the  otwtructlwi  is 
animate. 

"Unless  a  railway  track  is  fenced,  cattle  art 
liable  to  stray  upon  it  from  adjacent  fields  and 
commons;  cattle  upoa  a  railway  track  ate  Ii«- 
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ble  to  get  run  over  b7  trains  notwithstanding 
tlie  vigilance  of  the  engineer  and  other  train- 
men; engines  and  trains  are  frequently  derailed 
bj  runnuig  over  cattle  upon  the  track;  in  such 
derailments  trainmen  are  frequently  killed  or  in- 
jured. These  propositions  of  fact,  which  are 
abundantly  borne  out  by  the  judicial  reports, 
argue  a  duty  upon  the  part  of  railroad  compa- 
nies toward  their  own  employes  of  fencing  their 
tracks  so  as  to  keep  out  trespassing  animals." 
4  Thompson  on  Negligence,  §  4319. 

In  Donnegan  r.  Brbardt,  119  N.  T.  468,  23 
N.  m  1051,  7  L.  R.  A.  627,  the  New  York 
Court  of  Appeals  considering  the  case  of  a 
trainman  who  bad  been  Injnred  through  the 
collision  of  bis  train  with  a  horse,  and  whose 
Judgment  against  the  railroad  company  had 
been  reversed  by  the  General  Term  npon  the 
ground  tbat  the  only  responsibility  of  a  rail- 
road company  for  defective  fences  Is  that 
mentioned  in  tbe  statnte,  and  tbat  at  com- 
mon law.  Independently  of  statute,  a  rail- 
road company  would  not  have  been  liable  for 
Injuries  sustained  by  him,  said: 

"We  think  the  learned  General  Term  fdl  in- 
to error.  A  railroad  company,  for  the  safety  of 
its  passengers  as  well  as  its  employes  upon  its 
engines  and  cars,  is  hound  to  use  suitable  care 
and  AID  in  furnishing,  not  only  adequate  en- 
gines and  cats,  but  also  a  safe  and  proper  track 
and  roadbed.  The  track  must  be  properly  laid, 
and  the  roadbed  properly  constructed,  and  rea- 
sonable prudence  and'  care  must  be  exercised  in 
keeping  the  track  free  from  obstructions,  ani- 
mate and  inanimate;  and  if,  from  want  of 
proper  care,  such  obstructions  are  permitted  to 
be  or  come.upon  the  track,  and  a  train  is  thereby 
wrecked,  and  any  person  thereon  is  Injured,  the 
railroad  company,  upon  plain  common-law  prin- 
ciplcB,  must  be  held  responsible.  Experience 
shows  tbat  animals  may  stray  ujion  a  railroad 
track,  and  that,  if  they  do,  there  is  danger  that 
a  train  may  come  in  collision  with  them  and 
be  wrecked;  and  adequate  measures,  reasonable 
^  in  their  nature,  must  be  taken  to  guard  against 
such  danger.  Independently  of  any  statutory 
requirement,  a  jury  might  find  upon  the  facts  of 
a  case  that  it  was  the  duty  of  a  railroad  com- 
pany to  fence  its  track  to  guard  against  such 
danger." 

See,  also,  Dickson  t.  Omaha  &  St  li.  Ry. 
Co.,  124  Mo.  140,  27  S.  W.  476,  25  L.  R.  A. 
320,  48  Am.  St  Rep.  429;  I.  &  G.  N.  Ry.  Co. 
V.  Thompson,  34  Tex.  Civ.  App.  67,  77  S.  W. 
43d;  Fordyce  et  al.  v.  Jackson,  56  Ark.  594, 
20  S.  W.  528,  597;  Lackawanna,  etc.,  Ry. 
Co.  T.  Oienewitb,  52  Pa.  382,  91  Am.  Dea 
168;  guUlvan  v.  P.  &  R.  Co.,  30  Pa.  234,  72 
Am.  Dec.  698. 

Nor  are  all  the  cases  dted  by  appellant 
really  opposed  to  this  conclusion.  Some  of 
them  are  not  in  point,  and  in  most  of  the 
others  the  judicial  mind  seems  to  have  been 
occupied  with  the  notion  of  absolute  duty  to 
fence  independently  of  statnte.  To  be  sure, 
ttiere  is  no  such  duty.  Whether,  in  the  ab- 
sence of  statute,  a  railway  company  ought 
to  fence  its  tracks  at  all,  and  where  it  ought 
to  fence,  depends,  so  far  as  its  employes  are 
concerned,  upon  tbe  existence  of  circum- 
stances from  which  It  may  be  said  that  with- 
out such  precautions  due  care  has  not  been 
exercised.  In  the  present  case,  however,  we 
know  tbat  cattle  are  permitted  to  run  at 
larce  In  this  state.    It  is  conceded  that  ap- 


pellant's track  Is  not  and  never  has  been 
fenced,  and  it  Is  not  disputed  that  fencing 
is  the  device'  commonly  employed  to  effect 
the  exclusion  of  cattle.  There  is  evidence  to 
show  that  some  public  domain  exists  In  the 
nel^borhood  of  the  accident,  and  from  it 
there  is  unobstructed  access  to  the  appel- 
lant's right  of  way  and  track;  that  cattle 
abound  In  the  adjacent  country  and  common- 
ly run  at  large ;  that  they  frequent  the  vicin- 
ity of  the  accident  attracted  by  tbe  water 
supply ;  that  they  often  come  uijon  the  track ; 
that  encounters  between  them  and  moving 
trains  were  not  unusual;  that  they  are,  po- 
tentially at  least,  a  source  of  danger  to  such 
trains.;  and  that  all  this  was  known  to  the 
appellant  prior  to  the  time  of  the  accident. 
Under  such  conditions  the  failure  to  fence 
so  as  to  keep  out  cattle,  tbe  consequent  stray- 
ing of  the  cow  upon  the  track,  tbe  consequent 
ruiming  over  the  cow  while  on  the  track,  and 
the  consequent  derailment  of  decedent's 
train,  resulting  In  bis  death,  form  a  collec- 
tion of  facts  which  plainly  constitute  evi- 
dence of  negligence,  making  a  question  for 
the  determination  of  the  jury. 

[B]  3.  It  Is  contended  tbat  a  case  of  assum- 
ed risk  Is  shown  In  two  respects.  The  first  of 
these  Is  "Improper  use  of  appliances  or  choice 
of  ways,"  and  it  Is  based  upon  the  fact  that 
the  train  was  backing  at  tbe  time,  coupled 
with  the  proposition  that  this  is  a  forbidden, 
as  well  as  a  more  dangerous,  method  of  op- 
eration. As  to  the  "forbidden"  feature  it 
wiU  suffice  to  say  that,  though  Mr.  Smith,  a 
witness  for  appellant  and  one  of  its  division 
superintendents,  testifies  that,  under  the  oral 
Instructions  given  by  blm  to  the  trainmasters 
for  dissemination  among  trainmen,  the  dece- 
dent should  have  proceeded  with  the  engine 
foremost,  we  fall  to  find  any  evidence  of  such 
instructions  communicated  to  the  decedent; 
that  the  Imperative  directions  of  the  com- 
pany to  Its  employ^  touching  the  operation 
of  trains  are  embodied  in  Its  published  bul- 
letins and  rules,  none  of  which  were  shown 
to  have  been  contravened;  that  under  the 
rules,  according  to  Mr.  Smith,  "a  work  train 
has  the  right  to  run  in  both  directions, 
*  *  *  has  the  right  to  back  up,  with  the 
cars  in  front  of  the  engine  when  absolutely 
necessary;  he  has  got  to;  yon  can't  get 
away  fiOm  that  projwsltlon."  To  this  we 
may  add  that,  according  to  some  of  the  tes- 
timony, the  train  was  being  bandied  in  the 
manner  customary  with  work  trains,  and 
this.  If  true,  tends  to  show  tbat  no  such  oral 
instructions  existed,  or  that  tbey  were  mere- 
ly suggestive  In  diaracter,  or  that  their  ob- 
servance had  been  waived. 

[7, 1]  Whether  a  recovery  in  this  case  was 
barred  by  the  choice  of  a  more  dangerous 
way  Is  another  matter,  and  depends  upon  cir- 
cumstances which  we  will  now  proceed  to 
consider.  Tbe  decedent  and  his  crew,  hav- 
ing at  tbe  close  of  the  day  of  October  11th 
loaded  all  their  available  cars,  found  It  nec- 
essary to  procure  more  at  KallspelL     For 
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that  purpose  they  started  eastward  from 
Klla  about  7:40  p.  m.  It  was  then  dark. 
The  train  consisted  of  the  caboose,  two  outfit 
cars  in  which  the  crew  lived,  and  the  engine 
with  its  tender.  The  caboose  was  at  the 
easterly  end  of  the  train  and  the  engine  was 
at  Its  westerly  end,  pushing  it  towards  its 
destination.  They  proceeded  at  the  rate  of 
10  or  12  miles  an  hour  for  some  distance, 
until  about  a  mile  and  a  quarter  west  of 
Batavla  they  ran  over  a  cow,  causing  the 
caboose  to  be  derailed,  and  the  conductor  to 
be  killed.  The  argument  is  that  a  derail- 
ment was  more  likely  from  running  over  a  cow 
with  the  caboose  ahead  than  If  the  tender 
had  been  ahead  and  the  caboose  behind ;  that 
such  a  transposition  could  have  been  made ; 
that,  had  It  been  made,  the  decedent  would 
not  have  l>een  killed  even  if  a  derailment  had 
occurred;  and  that,  since  these  things  are 
so,  the  decedent  assumed  the  risk ;  his  choice 
of  the  more  dangerous  'yray  having  been  a 
voluntary  one.  The  law  ui>on  this  subject 
is  fairly  well  settled  in  this  state.  It  is  that 
c<mtributory  negligence  will  be  imputed,  as 
a  matter  of  law,  to  one  who,  having  a  duty 
to  perform  and  a  choice  of  ways  to  perform 
it,  knowingly  and  voluntarily  chooses  the 
way  which  is  obviously  dangerous  to  the 
way  which  is  safe,  or  the  way  which  Is  ob- 
viously more  dangerous  to  that  which  Is 
less  so,  unless  his  choice  was  Justified  by  an 
emergency;  but  in  balancing  ways  for  the 
purpose  of  making  a  choice  between  them, 
the  rule  does  not  require  a  choice  unerring 
in  the  light  of  after  events ;  it  requires  such 
a  choice  as,  under  all  the  known  or  obvious 
circumstances  a  reasonably  prudent  man 
might  take.  MuUery  v.  Great  Northern  Ry. 
Co.,  60  Mont.  408,  148  Pac.  323;  KUleen  v. 
Bames-Klng  Dev.  Co.,  46  Mont  212,  127 
Pac.  89;  Johnson  v.  Malette,  34  Mont  477, 
87  Pac.  447. 

If  we  take  the  appellant's  evidence  and 
measure  Hall's  choice  of  method  by  the  light 
of  the  event,  we  may  acknowledge  that  his 
Judgment  was  at  fault  But  the  true  test 
Is:  How  did  the  matter  appear  or  how  should 
It  have  appeared  to  Hall?  The  appellant  con- 
cedes that  the  engine  and  tender  could  not 
have  been  turned  so  as  to  get  the  aid  of  the 
"pilot"  In  thrusting  aside  any  obstructions 
encountered,  and  the  asserted  superiority  of 
the  tender  as  a  forefront  is  baaed  upon  its 
weight  and  the  presence  of  a  footboard  near- 
er the  track  than  the  platform  of  the  ca- 
boose. Mr.  Smith  testified  that  the  tender 
without  coal  and  with  half  a  tank  of  water 
would  weigh  "about  40,000  pounds";  that 
the  caboose  would  weigh  "In  the  neighbor- 
hood of  31,000  or  32,000  pounds" ;  that  "the 
footboard  would  probably  strike  the  animal 
first"  in  case  of  a  collision,  and,  though  but 
12  inches  wide  and  a  few  Inches  high, 
"should  carry  almost  any -animal  along.-  I 
don't  mean  to  say  that  It  would  have  a  ten- 
dency to  throw  it  out  in  to  the  clear;  that 
would  all  depend  on  where  the  animal  was 


struck."  In  view  of  this  testimony,  it  seems 
to  us  that,  instead  of  being  obvious,  the  al- 
leged superiority  of  the  tender  as  a  fore- 
front was  largely  a  matter  of  (pinion.  Bat, 
be  this  as  it  may,  the  record  is  silent  as  to 
Hall's  knowledge  concerning  the  relative 
weight  of  the  tender  and  caboose  as  they 
then  stood.  It  is  not  beyond  controversy 
that  the  transposition  of  the  caboose  and  en- 
gine by  means  of  a  "flying  switch"  was  clear- 
ly a  safe  or  a  safer  proceeding.  It  does  ap- 
pear, however,  that  a  train  proceeding  tender 
foremost  may  be  derailed  by  cattle;  that 
with  the  caboose  ahead  some  lookout  on  the 
track  was  possible  with  the  aid  of  fusees, 
and  command  of  the  train  In  case  an  ob- 
struction were  met  could  be  maintained  by 
means  of  the  air  control ;  that  with  the  ten- 
der ahead,  the  lookout  nearest  the  front 
would  be  in  the  cab,  the  tender's  length 
away,  aided  by  no  headlight  save  a  common 
lantern  set  against  a  reflector,  and  that  on 
many  previous  occasions — one  or  more  on 
this  branch — the  method  employed  had  been 
pursued  with  safety  and  succesa  To  hold, 
under  aU  these  circumstances,  that  the  great- 
er danger  of  the  chosen  method  was  or  should 
have  been  so  apparent  that  its  selection  was 
incompatible  with  ordinary  prudence.  Is  sim- 
ply out  of  the  question. 

[9, 1 6]  The  other  respect  In  which  it  is 
claimed  that  assumed  risk  appears.  Is 
"knowledge  of  his  working  conditions"  by 
the  decedent.  The  argument  is  that  for  vari- 
ous reasons  he  must  have  known  the  railway 
was  unfenced,  and  that  his  own  acts  and  ut- 
terances establish  his  appreciation  of  the 
danger  from  such  condition.  That  Hall  knew 
there  was  no  fence  Is  a  permissible,  though 
not  a  necessary,  Inference  from  the  other 
facts  In  the  case.  The  absence  of  the  fence, 
however,  was  a  passive  condition,  in  Itself 
harmless;  and  we  altogether  dissent  from 
those  decisions  cited  by  appellant  which  de- 
duce assumptlMi  of  risk  from  knowledge  of 
that  fact  alone.  It  is  as  valid  to  say  that 
Hall,  if  he  knew  there  was  no  fence,  may 
have  believed  that  such  condition  was  per- 
mitted by  the  company  because.  In  the  exer- 
cise of  due  care,  It  had  seen  no  occasion  to 
fence,  as  It  is  to  say  that  he  assumed  .all  the 
risk  which  might  arise  from  the  concur- 
rence of  that  condition  with  other  conditions 
the  existence  of  which,  though  known  to  the 
company,  may  not  have  been  known  to  him. 
"To  make  a  case  of  assumption  of  risk'  It  Is 
not  enough  that  the  injured  party  knew  of 
the  thing  from  which  harm  might  come ;  he 
must  know  and  appreciate  the  danger  from 
which  he  suffered."  Westlake  v.  Keating  G. 
Mln.  Co.,  48  Mont  120,  136  Pac.  38;  Oster^ 
holm  V.  Boston  &  Miont.,  etc.,  Co.,  40  Mont 
508,  107  Pac.  499;  O'Brien  v.  Corra-Rock 
Island  Mln.  Co.,  40  Mont  212,  105  Pac.  724; 
McCabe  v.  Montana  C.  Ry.  Co.,  30  Mont  323, 
76  Pac.  701.  In  connection  with  the  want  of 
a  fence,  the  presence  of  cattle  in  the  adjacent 
country,  their  ability  and  propensity  to  visit 
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the  track,  the  likelihood  of  encoantering 
them,  the  fact  that,  should  they  I>e  enconn- 
tered  while  the  train  was  backing,  a  derail- 
ment might  result,  were  requisite  to  com- 
mand a  reasonable  apprehension  of  danger; 
and,  under  the  rale  Just  stated,  it  does  not 
answer  to  say  that  by  ezerdsing  reasonable 
care  the  decedent  could  have  discovered  these 
things.  He  was  not  required  to  discover 
them ;  they  must  have  been  known  or  plainly 
observable  to  him  (Moyse  v.  Northern  Pac. 
By.  Ca,  41  Mont  272,  108  Pac.  1062,  supra) ; 
and  as  to  this  the  most  tliat  can  be  gathered 
from  the  evidence  Is  that  such  may  or  may 
not  have  been  the  case.  We  do  not  forget 
that  Rae,  a  witness  for  the  appellant  testi- 
fied that  Just  before  leaving  Kila  he  was  told 
by  the  decedent  to  watch  the  air  while  the 
decedent  would  ride  ihe  platform  with  light- 
ed fusees  looking  out  for  stock,  and  we  con- 
sider that,  if  the  decedent  said  and  did  this, 
bis  apprehension  of  danger  was  established. 
On  cross-examination,  however,  the  witness 
modified  Hall's  alleged  statement  so  as  to 
read,  "You  look  out  for  the  air,  and  I  will 
look  out  for  the  stock,"  believing  that  Hall 
would  naturally  ride  the  platform  in  looking 
out  for  stock.  No  one  else  heard  this  con- 
versation. As  a  matter  of  fact  Bae  did  not 
take  charge  of  the  air,  and  neither  he  nor 
any  one  else  testifies  that  Hall  went  out  on 
the  platform  or  looked  for  stock.  More- 
over, this  witness  had  within  ten  days  of 
the  accident  made  an  affidavit  concerning  the 
matter,  but  he  does  not  know  whether  he 
then  "said  anything  about  this  talk  with 
Hall"  or  when  he  first  mentioned  it  to  any 
one.  These  circumstances,  coupled  with  the 
inability  of  Hall  to  confirm  or  contradict  the 
witness,  and  with  the  fact  that  his  demeanor 
on  the  stand  may  have  created  an  adverse 
opinion  of  his  credibility,  requires  us  to  say 
that  the  truth  of  his  statement  was  a  ques- 
tion for  the  Jury. 

[11]  4.  The  procedural  errors  which  it  is 
contended  require  a  new  trial  have  all  been 
duly  considered,  but  we  do  not  feel  that  any 
of  them  merit  discussion,  save  the  refusal  of 
appellant's  proposed  instruction  13.  This 
request  Involved  a  proposition  of  law  upon 
which  the  appellant  was  entitled  to  have  the 
Jury  correctly  instructed,  viz.,  the  assump- 
tion of  risk  based  upon  the  choice  of  ways. 
But  the  court  cannot  be  put  In  error  for  re- 
fusing it  because  it  permits  the  decedent's 
choice  of  ways  to  be  Judged  in  the  light  of 
tbe  event  and  does  not  indicate  that  the 
choice,  to  be  assailable,  must  have  been  of 
a  method  obviously  dangerous,  or  obviously 
more  dangerous  than  its  alternative. 

Finding  no  reversible  error  in  the  record, 
the  Judgment  and  order  appealed  from  are 
affirmed. 

Affirmed. 

BRANTLT.  C.  J.,  and  HOLLOWAT,  X, 
concur. 


(61  Uont  BM) 

YELLOWSTONE   NAT.   BANK  r.   McCUL- 
L0U6H  et  al.     (No.  3584.) 

(Supreme  Court  of  Montana.     Jan.  22,  1916.) 

1.  Af  FEAI.  AND   EbBOB  4=3605— MATTKBS  RE- 
VIEWABLB— MATTEBS  OF  FACT— SXJFMCIENCT 

or  Becobd. 

The  court  on  appeal  involvine  questions  of 
fact  cannot  review  on  the  merits  the  question  of 
the  sufficiency  of  the  evidence  to  sustain  the 
finding  of  the  court  below,  where  materiel 
evidence,  consisting  of  exhibits  which  were  ad- 
mitted without  objection,  was  omitted  from  the 
record,  since  to  review  the  sufficiency  of  the 
evidence  to  sustain  the  findings  all  the  evidence ' 
must  be  inclnded  in  the  record. 

[Ed.  Note.— BV>r  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  iJ  2911-2914 ;  Dea  Dig.  «=» 
695.] 

2.  DscKos  4=9211— Actions  to   Set  Asidb— 
Mistake— Fbaud—Evidencb—Sxjfficien  or. 

Kvidence  of  the  defendant  in  an  action  to 
foreclose  a  deed  as  a  mortgage  held  insufficient 
to  sustain  his  allegations  of  fraud  or  mistake 
in  the  execution  of  the  deed. 

[Ed.  Note. — For  other  cases,  see  Deeds,  Cent 
Dig.  !S  637-«47 ;   Dec.  Dig.  <8=»211.] 

3.  Estoppel  4=>94  —  Pebmiitino  Sai:.b  or 

PBOPEBTT— E  VI DENCB. 

The  grantee,  who  sued  to  foreclose  a  deed 
as  a  mortgage,  was  not  estopped  to  claim  a 
lien  by  the  fact  that  he  permitted  his  grantor, 
after  the  conveyance  to  him,  to  convey  by  war- 
ranty deed  to  the  defendant,  where  his  deed  was 
on  record  prior  to  the  transaction  with  the  de- 
fendant; that  being  the  only  notice  which  he 
was  required  in  law  to  give. 

[Ed.  Note.— For  other  cases,  see  Estoppel, 
Cent  Dig.  SS  245-247,  276-284 ;  Dec.  Dig.  <9=» 
94.] 

4.  Estoppel  «=s>117  —  Pkbmittinq  Sale  or 
Pbopebty— Evidence. 

Where  tbe  grantee  sued  to  foreclose  his  deed 
as  a  mortgage,  and  the  defense  was  that  he 
permitted  a  subsequent  grantee  of  the  same 
grantor  to  purchase,  although  be  knew  of  tbe 
transaction,  and  knew  that  no  title  could  be 
given  by  it  it  was  not  error  to  exclude,  as  im- 
material, evidence  that  the  grantor  was  re- 
sponsible financially  at  the  time  of  the  transac- 
tion with  the  defendant,  and  that  he  later  be- 
came irresponsible;  the  rights  of  the  parties 
being  concluded  on  the  date  of  the  transaction 
by  u>e  fact  that  the  plaintiff's  deed  liad  been 
recorded. 

[Ed.  Note. — For  other  cases,  see  Estoppel, 
Cent.  Dig.  g  307 ;   Dec.  Dig.  <8=»117.] 

5.  Estoppel  <S=>117  —  PEBMmiNa  Sajx  of 
Pbopebty— Evidence. 

Where  tbe  grantee  sued  to  foreclose  his 
deed  as  a  mortgage,  evidence  that  the  defend- 
ant had  made  inquiry  of  the  county  clerk  to  as- 
certain whether  his  immediate  grantor  could 
g^ve  title,  and  that  the  clerk  informed  him  that 
his  title  was  good,  was  inadmissible,  since  the 
plaintiff  could  not  be  charged  with  a  negligent 
act  of  the  clerk;  his  title  having  l>een  on  rec- 
ord at  the  time. 

[Ed.  Note.— For  other  cases,  see  Estoppel, 
Ont  Dig.  i  307;    Dec.  Dig.  <3=»117.] 

6.  Appeal  and  Erbob  i3=>974  —  Equitt  4=3 
377— Tbial—Jubt— Submission   of  IsstTES. 

The  judge  in  the  trial  of  a  cause  in  equity 
may  call  a  jury  to  decide  issues  of  fact  and,  if 
he  does  so,  he  may  submit  such  issues  as  he 
chooses,  and  error,  cannot  be  predicated  on  his 
refusal  to  submit  issues,  since  the  act  of  tbe 
jury  in  such  case  is  only  the  act  of  tlie  judge, 


4=»For  other  cases  see  same  topic  and  KG7-NUMBBB  in  all  Key-Numbered  Digests  and  Indexes 
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and,  when  adopted  b^  Ou  Judge,  U  considered 
aa  emanating  from  him,  and  not  from  a  jory. 
[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §§  3858,  3859 ;  Dec.  Dig.  «=s> 
974;  Equity,  Cent  Dig.  |i  78&-793:  Dec. 
Dig.  <e=5»377.] 

Appeal  from  District  Court,  Yellowstone 
County;   Geo.  W.  Plerson,  Judge. 

Action  by  ttae  Tellowstone  National  bank, 
a  corporation,  against  John  McCuUough  and 
others.  Decree  for  plaintUf  as  prayed,  and 
tlie  defendants  Jolm  McCullougb  and  M.  B. 
Dutton  appeaL    Atflrmed. 

Nichols  &  Wilson,  of  Billings,  for  appel- 
lants. Johnston  &  Coleman,  of  Billings,  for 
respondent 

BRANTLY,  C.  J.     Prior  to  September  8, 

1908,  the  defendant  Jolm  McCuUough  and 
his  wife,  Florence,  became  indebted  to  the 
plaintiff  In  the  sum  of  $3,700  for  borrowed 
money.  This  IndebtetTness  was  evidenced 
by  two  promissory  notes,  one  for  $2,200,  and 
the  other  for  $1,500.  At  the  time  these  notes 
were  executed  It  was  understood  and  agreed 
between  the  parties  that  security  would 
presently  be  furnished  by  McCuUough  and 
his  wUe  for  the  entire  amount.  McCuUough 
was  then  the  owner  of  6  lots,  with  the  build- 
ings and  improTeihents  thereon,  in  the  town 
of  Joliet,  In  CarlK>n  county,  and  30  unimprov- 
ed lots  in  the  town  of  Laurel,  in  Yellowstone 
county.  For  convenience,  tlie  first-mention- 
ed property  wUl  hereafter  be  referred  to  as 
the  Joliet  property,  and  tbe  second  as  the 
Laurel  iH'operty.  On  September  3d  McCul- 
lough  and  his  wife  toolc  up  the  two  notes 
held  by  the  plaintiff,  substituting  therefor 
their  note  for  $3,700,  the  amount  of  both, 
due  one  year  from  that  date,  with  interest 
at  the  rate  of  10  per  cent  per  annum.  At 
the  same  time  they  executed  and  delivered 
to  the  plaintiff  their  warranty  deed  to  aU 
the  property  referred  to  above.  This  deed 
was  designed  to  operate  as  a  mortgage  se- 
curity ;  it  being  orally  agreed  that  upon  the 
parent  of  the  note  the  plaintiff  would  re- 
convey  .the  property  to  McCuUough.  The 
deed  was  recorded  in  YeUowstone  county 
on  October  8  and  in  Cart>on  county  on  De- 
cember 29,  1908.  On  March  6,  1909,  McCul- 
lough  and  his  wife  by  warranty  deed  con- 
veyed to  the  defendant  M.  B.  Dutton  the 
JoUet  property  In  exchange  for  160  acres  of 
farming  land  in  Carbon  county.  No  part  of 
the  indebtedness  due  upon  the  note  havin'^ 
been  paid,  except  the  sum  of  $500,  paid  on 
March  17, 1909,  the  plaintiff  brought  this  ac- 
tion to  obtain  a  decree  directing  a  sale  of 
the  property  to  satisfy '  it  The  complaint 
besides  aUegi;ig  the  facts  necessary  to  ob- 
tain tbe  foreclosure,  alleges  further  that  on 
July  5, 1911,  in  order  to  protect  its  security, 
the  plaintiff  was  compeUed  to  pay  tlie  tax- 
es upon  the  property  for  the  years  1908, 

1909,  and  1910,  together  With  penalties  for 
deUnqueucy,  amounting  to  $84.74;  that  on 
December  2,  1911,  It  was  comx)elled  to  pay 


the  taxes  for  that  year,  amounting  to  $30.61 ; 
and  that  on  November  6,  1912,  to  prevent  the 
I>ossible  impairment  of  tbe  security  by  fire, 
it  had  the  buUdings  on  the  JoUet  property 
insured  at  a  cost  of  $21.  It  Is  demanded 
that  out  of  tfie  proceeds  of  sale  of  the  property 
the  plaintiff  be  reimbursed  in  these  amounts, 
with  interest  from  the  dates  at  which  they 
were  respectively  paid.  Of  the  several  per- 
sons named  as  defendants,  none  appeared 
except  McCuUough  and  Dutton,  who  filed 
separate  answers.  Not  seriously  controvert- 
ing any  of  the  allegations  of  the  complaint 
they  allege  three  separate  affirmative  de- 
fenses, denials  of  which  by  the  plaintUTs 
reply  present  the  issues  wlilch  were  determin- 
ed by  the  trial  court.  McCuUough  alleges 
in  substance:  (1)  That  as  security  for  the 
payment  of  the  note  described  In  the  com- 
plaint he  agreed  to  give  and  the  plaintiff 
agreed  to  accept  a  deed  to  the  Laurel  prc^ 
erty ;  that  contrary  to  this  express  agree- 
ment, and  without  the  knowledge  of  this  de- 
fendant the  scrivener  who  prepared  the  deed 
included  therein  the  Joliet  property  also; 
that  in  this  particular  the  deed  as  written 
and  executed  did  not  express  the  agreement 
and  intention  of  the  plaintiff  and  the  defend- 
ant; and  that  this  defendant  would  not 
have  executed  and  deliv.ered  it  had  be  Imown 
of  the  mistake.  (2)  That  prior  to  September 
3,  1908,  he  was  Indebted  to  tbe  plaintiff  in 
a  sum 'which,  with  the  exception  of  accrued 
interest  was  the  same  as  the  Indebtedness 
mentioned  in  the  complaint;  that  the  plain- 
tiff held  as  security  for  it  an  unrecorded 
warranty  deed  from  him  and  his  wife  to  the 
Joliet  property ;  that  on  or  about  that  date, 
having  an  opportunity  to  exchange  with  the 
defendant  Dutton  this  property,  or  a  por- 
tion thereof,  for  farming  lands  in  Carl>on 
county,  this  defendant  conferred  and  advised 
with  the  plaintiff  respecting  the  exchange; 
that  thereupon  the  plaintiff  "permitted,  ad- 
vised, and  directed"  him  to  effect  the  ex- 
change, and  agreed  that  If  the  exchange 
should  be  made,  it  would  release  Its  lien  up- 
on the  Joliet  property  under  the  unrecorded 
deed,  and  would  accept  as  security  in  lien 
thereof  a  lien  upon  the  Laurel  property; 
that  relying  upon  this  agreement  the  de- 
fendant entered  into  an  agreement  with 
Dutton  to  make  the  exchange,  and  there- 
upon so  informed  the  plaintiff;  that  there- 
after, on  September  3,  1908,  to  effect  the 
agreement  between  the  plaintiff  and  this 
defendant,  a  new  deed  was  prepared  by  the 
plaintiff,  which  was  thereupon  executed  by 
this  defendant  and  his  wife;  that  it  was 
then  understood  by  defendant  that  this  deed 
contained  only  a  description  of  the  Laurel 
property;  tliat,  in  reliance  upon  the  direc- 
tion and  advice  of  the  plaintiff  and  his  agree- 
ment relating  to  the  Joliet  property,  tliis 
defendant  conveyed  to  Dutton  by  warranty 
deed  all  the  Joliet  property;  that  Dutton 
thereupon  entered  into   possession  thereof. 
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claiming  it  mider  this  deed ;  and  that  plain- 
tiff, by  reason  of  the  premises,  is  estopped 
to  assert  any  lien  upon  or  interest  in  the 
Joltet  property.  (3)  That  the  deed  of  Sep- 
tember 3,  1908,  was  prepared  under  the  di- 
rection of  the  plaintiff;  that  the  plaintiff 
fraudulently  and  wrongfully  caused  to  be  In- 
serted therein  the  description  of  the  Joliet 
property ;  and  that  thereafter,  without  knowl- 
edge of  the  fact  that  the  Joliet  property  had 
been  included  therein,  he  executed  and  deliv- 
ered the  deed  to  the  plaintiff.  The  prayer  is 
that  tills  deed  be  reformed  so  as  to  express  the 
true  Intention  of  the  parties,  and  that  a  de- 
cree of  foreclosure  be  granted  as  to  the 
Iiaurel  property  only.  In  his  answer  Dutton 
relies  upon  the  foregoing,  supplementing  the 
facts  alleged  as  an  estoppel  by  the  addition 
of  the  following:  That  the  plaintiff,  with 
the  knowledge  that  It  held  the  record  title 
to  the  property  described  In  the  deed  of 
September  3,  1908,  and  with  the  knowledge 
that  McCullough  intended  to  exchange  the 
Joliet  property  for  the  farming  property 
owned  by  this  defendant,  advised  and  per- 
mitted McCullough  to  make  the  exchange, 
he  being  then  financially  responsible,  and  this 
defendant  to  occupy  "and  Improve  the  prop- 
erty without  the  assertion  df  any  title  there- 
to, for  a  long  time  after  McCuUough's  debt 
was  due;  that  at  no  time  during  the  pend- 
ency of  the  negotiations  between  McCullough 
and  this  defendant,  nor  for  years  after  he 
had  conveyed  his  lands  to  McCullough,  did 
this  defendant  have  any  imowledge  of  the 
deed  to  the  plaintiff;  that  in  his  negotia- 
tions with  this  defendant  McCullough  relied 
upon  the  conduct  of  the  plaintiff  in  advising 
and  directing  him  to  make  the  exchange,  and 
the  agreement  of  the  plaintiff  to  release  the 
Joliet  property  and  accept  in  lien  thereof 
a  lien  upon  the  Laurel  property;  that  he 
would  not  otherwise  have  conveyed  the  Joliet 
property  to  this  defendant ;  and  that'  on 
April  19,  1912,  the  defendant  McCullough 
was  adjudged  a  bankrupt. 

The  court  found :  (1)  That  It  was  agreed 
and  understood  that  the  deed  to  the  plaintiff 
should  Include  both  the  Joliet  and  Laurel 
property;  (2)  that  there  was  no  mistake  In 
the  drafting  or  in  the  execution  of  It;  <S) 
that  the  descriptions  of  the  property  to  be 
Included  in  it  were  furnished  to  the  attorney 
who  drew  the  deed  by  McCullough  himself; 
(4)  that  prior  to  the  execution  of  the  deed 
the  plaintiff  did  not  hold  any  deed  to  the 
Joliet  property  as  security  for  any  debt;  (S) 
that  the  plaintiff  knew  that  defendant  was 
negotiating  with  Dutton  for  an  exchange  of 
the  Joliet  property  for  the  farming  property ; 
<6)  that  plaintiff  did  not  agree  to  accept  a 
deed  to  the  Laurel  property  in  lieu  of  the 
Joliet  property;  (7)  that  the  plaintiff . first 
learned  of  the  conveyance  to  Dutton  on  or 
before  (about?)  May  2,  1911;  (8)  that  the 
plaintiff  "advised  and  directed"  McCullough 
to  make  the  exdiange  with  Dutton;  (9)  that 


McCuDougb  did  not  sign  the  deed  to  plain- 
tiff with  the  understanding  that  it  would  ac- 
cept the  Laurel  property  as  security;  (10) 
that  the  deed  was  prepared  under  plaintiff's 
direction;  (11)  that  it  was  executed  as  se- 
curity for  the  payment  of  the  note  signed  by 
McCullough  and  his  wife;  (12)  that  the 
plaintiff,  to  protect  its  security,  was  com- 
pelled to  pay  as  taxes  the  amounts  alleged  in 
the  complaint  for  the  years  1908,  1909,  1910, 
and  1911;  and  (13)  that  in  accepting  the  con- 
veyance from  McCullough  Dutton  did  not  re- 
ly upon  any  representation  by  the  plaintiff 
or  any  agreement  between  it  and  McCullough, 
but  accepted  It  with  constructive  notice  of 
plaintiff's  deed.  Upon  these  findings  it  was 
adjudged  that  the  plaintiff  was  entitled  to 
recover  from  McCullough  and  wife  the 
amount  of  the  note,  the  taxes  paid  as  alleged 
In  the  complaint,  and  counsel  fees  to  the 
amount  of  $300,  and  to  have  a  decree  of  fore- 
closure as  against  all  the  defendants.  The 
api>eal  is  from  the  decree. 

[1]  Counsel  for  the  plaintiff  challenge  the 
right  of  the  defendants  to  have  the  appeal 
heard  on  the  merits,  for  the  reason  that  It 
appears  from  the  transcript  that  much  evi- 
dence of  a  substantial  character  was  not  In- 
corporated In  the  bill  of  exceptions,  and 
therefore  this  court  cannot  fairly  determine 
the  propriety  of  the  findings.  The  evidence 
In  question  consists  of  some  80  exhibits  In 
the  form  of  letters  exchanged  between  A.  L. 
Babcock,  the  preeldent  of  the  plaintiff,  and 
McCullough,  after  the  former  had  been  in- 
formed of  the  conveyance  to  Dutton,  and  let- 
ters exchanged  between  plalntlfTs  counsel  and 
McCullough  upon  the  same  subject.  With 
one  or  two  exceptions,  these  were  admitted 
without  objection  and  as  a  pert  of  plaintiff's 
evidence  In  rebuttal.  The  contention  has 
merit,  for  the  reason  that  the  principal  argu- 
ment of  counsel  for  defendants  in  this  court 
Is  that  the  findings  are  not  jtistifled  by  the 
evidence,  and  it  does  not  appear  from  the  re- 
cital in  ttie  bill  of  exceptions  or  from  the  cer- 
tificate of  the  presiding  judge  that  the  bill 
embodies  all  of  the  evidence  Introduced  at  the 
trial.  So  far  as  this  court  is  Informed,  these 
letters  may  have  made  such  disclosures  In  the 
way  of  admissions  by  McCullough  as  to  ren- 
der it  Impossible  for  the  trial  court  to  find 
otherwise  than  It  did.  The  statute  Imposes 
upon  this  court  In  this  <dass  of  cases  the  du- 
ty to  review  and  determine  all  questions  of 
fact  arising  upon  the  evidence,  as  well  as 
questions  of  law  (Bev.  Codes,  f  6253);  but 
this  we  cannot  safely  do  unless  all  the  mate- 
rial evidence  is  embodied  In  the  record.  The 
extent  of  review  required,  so  far  as  it  In- 
cludes the  evidence,  Is  not  to  try  the  case  de 
novo,  but,  as  we  have  frequently  said,  to 
make  such  examination  and  to  reacli  such 
conclusion  as  in  the  nature  of  things  is  per- 
missible upon  the  printed  record,  unaided  by 
observation  of  the  demeanor  of  the  living 
witnesses  as  they  gave  their  testimony.    Fin- 
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len  V.  Helnze,  32  Mont  S54,  80  Pac.  918 ;  Cop- 
per Mt.  Mln.  Co.  V.  Butte  &  Corbln  Co.,  39 
Mont.  487,  104  Pac.  640,  133  Am.  St  Rep. 
595;  Gibson  t.  Morris  State  Bank,  40  Mont 
60,  140  Paa  70.  Furthermore,  we  have  as 
freque&tly  beld  tbat  we  cannot  consider'  tbe 
question  of  Insufficiency  of  tbe  evidence  to 
sustain  tbe  findings  or  verdict,  wben  it  does 
not  appear,  either  positively  or  Inferentlally, 
tbat  tbe  record  contains  all  tbe  material  evi- 
dence Introduced  at  tbe  trial  or  the  substance 
of  It  relating  to  tbe  particular  question  of 
fact  at  Issue.  Stevens  v.  Ravalli  County,  25 
Mont  806,  64  Pac.  876;  Landt  v.  Schneider, 
51  Mont  15,  77  Pac.  307 ;  King  v.  Pony  Gold 
Mln.  Co.,  28  Mont  74,  72  Pac.  309 ;  Currle  v. 
Montana  0.  Ry.  Co.,  24  Mont  123,  60  Pac. 
989;  State  v.  Sbeppbard,  23  Mont  323,  58 
Pac.  868. 

[2]  But  assuming  tbat  the  omitted  evi- 
dence was  without  inrobatlve  value,  after  a 
careful  study  of  so  much  as  Is  fotmd  In  the 
record,  we  cannot  say  tbat  it  preponderates 
against  the  findings.  As  to  the  allegation  of 
mistake  In  tbe  execution  of  the  deed  of  Sep- 
tember 3,  1008,  McCullongh  testified  that  pri- 
or to  this  date,  being  Indebted  to  tbe  plain- 
tiff in  the  amount  of  the  notes  referred  to 
In  tbe  statement,  he  and  his  wife  bad  execut- 
ed to  the  plaintiff  as  security  a  warranty 
deed  to  the  JoUet  property  ;  that  It  had  been 
agreed  that  the  bank  should  for  tbe  time  not 
put  this  deed  upon  record.  In  order  that 
McCullough's  credit  would  not  be  impaired; 
tbat  this  deed  bad  been  prepared  by  Mr. 
Waldron,  the  cashier  of  tbe  bank,  and  ac- 
knowledged before  him  as  a  notary;  that 
while  this  condition  of  affairs  prevailed,  he 
Informed  Babcock  that  be  was  engaged  in 
negotiating  an  exchange  of  tbe  Jollet  prop- 
erty for  tbe  Dutton  farm;  tbat  It  was 
thereupon  agreed  between  him  and  Bab- 
cock that  the  bank  would  accept  a  deed  to 
the  Laurel  property  in  lieu  of  the  JoUet 
property;  that  he  brought  his  deed  to  tbe 
Laurel  property  to  tbe  bank  and  left  it  with 
Babcock  In  order  tbat  he  might  have  the  new 
deed  prepared;  tbat  be  returned  on  Sep- 
tember 3d  to  execute  it ;  that  relying  on  the 
promise  of  Babcock,  he  signed  tbe  new  deed 
prepared  by  the  direction  of  Babcock  without 
reading  it  and  thereupon  sent  It  to  his  wife 
at  Minneapolis,  Minn.,  to  have  her  execute 
It  He  Is  corroborated  to  some  extent  by  the 
statement  of  Dutton  tbat,  when  Dutton  first 
obtained  actual  knowledge  of  the  deed  from 
McCullough  to  the  bank,  be  went  with  Mc- 
CuUough  to  see  Babcock  to  ascertain  wheth- 
er Babcock  would  agree  to  make  some  adjust- 
ment of  the  matter,  so  that  he  would  not 
suffer  loss,  and  tbat  Babcock  then  admitted 
tbat  be  had  agreed  to  release  the  Jollet  prop- 
erty. These  statements  are  categorically  and 
positively  denied  by  Babcock.  He  testified 
tbat  McCullough  had  not  been  Indebted  to 
tbe  bank  for  any  amount  prior  to  August 
20th ;  tbat  on  tbat  day  he  obtained  the  loan 


for  $2,200;  that  not  knowing  then  how 
much  money  he  would  need.  It  was  agreed 
that  later,  after  ascertaining  tbe  amount  re- 
quired, be  would  obtain  It  and  then  give  se- 
curity for  it  upon  bis  real  estate;  that  on 
August  24th  he  obtained  $1,500;  that  he  did 
not  execute  any  deed  to  the  bank  or  give  any 
security  other  than  the  personal  notes  of  him- 
self and  wife;  tbat  it  bad  been  expressly 
agreed  tbat  {he  security,  when  given,  would 
be  in  the  form  of  a  mortgage  or  deed,  includ- 
ing both  the  Jollet  and  Laurel  property ;  that 
the  deed  was  prepared  by  Mr.  Johnston,  the 
attorney  for  the  bank,  and  delivered  to  it  by 
him  or  from  bis  office ;  that  prior  to  this  time 
McCullough  had  stated  that  he  was  negotiat- 
ing for  an  exchange  of  the  Jollet  property  for 
that  of  Dutton,  and  Babcock  bad  advised 
him  tbat  he  thought  the  exchange  ought  to 
be  made,  as  be  (Babcock)  thought  well  of  the 
Dutton  pr<verty;  and  tbat  be  had  nothing  to 
do  with  the  preparation  of  tbe  deed  further 
than  to  refer  McCullough  to  Mr.  Johnston. 
He  stated  positively  that  the  bank  had  never 
before  that  time  bad  in  its  possession  any 
mortgage  or  deed  from  McCulloogh  for  se- 
curity for  a  loan  or  for  any  other  purpose. 
His  statement  of  the  prigln  of  the  indebted- 
ness, the  unsecured  condition  of  it  prior  to 
September  3d,  and  the  agreement  as  to  what 
property  should  be  Included  In  the  deed,  is 
fully  corroborated  by  Waldron,  who  was  cog- 
nizant of  the  whole  transaction.  He  is  fur- 
ther corroborated  by  the  fact  that  tbe  records 
of  the  bank  for  several  years  prior  to  tbe 
transaction  In  question  disclose  that  McCul- 
lough had  not  been  indebted  to  the  bank  at 
any  time  for  any  sum.  He  is  also  corroborat- 
ed by  McCullough's  own  admission  that  be 
never  made  demand  upon  the  bank  or  Bab- 
cock, or  Waldron,  for  return  to  him  of  the 
unrecorded  deed,  and  that  he  never  asked  for 
a  release  of  the  JoUet  property.  Further- 
more, Waldron  testified  that  he  had  never 
prepared  a  deed  for  McCulloogh;  tliat  be 
was  never  a  notary  public  or  qualified  to 
take  acknowledgments ;  and  tbat  tbe  bank 
had  never  had  in  its  possession  a  deed  from 
McCullough  to  any  property.  Tbe  facts  re- 
lating to  tbe  preparation  of  the  deed  are  re- 
lated by  Mr.  Johnston  as  follows:  That  be 
was  Informed  by  Babcock  that  he  was  to 
prepare  the  deed ;  that  in  the  early  morning 
of  September  Sd  McCullough  came  to  bis 
office  bringing  bis  deeds  to  both  the  Jollet 
and  Laurel  property,  in  order  that  Johnston 
might  have  the  correct  descriptions,  and  gave 
them  to  him  so  tbat  he  might  get  them ;  that 
he  prepared  tbe  deed  which,  after  it  had 
been  acknowledged  before  James  Johnston,  a 
notary  and  brother  of  tbe  attorney,  was  de- 
livered to  the  bank.  Upon  this  evidence  the 
trial  Judge  was  fully  Justified  in  finding  as 
he  did,  that  the  deed  of  September  3d  ex- 
pressed the  true  intention  of  the  parties.  If 
tbe  bank  never  had  in  its  possession  the  un- 
recorded deed  to  the  Jollet  property,  and  Mc- 
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Cnlloogh  furnished  to  Mr.  Jolinston  a  de- 
scription of  the  property  In  order  that  the 
deed  might  be  prepared  (and  whether  these 
were  the  facts  depended  upon  the  credit  ac- 
corded to  the  witnesses),  the  conclusion  can- 
not be  avoided  that  McGuUough  understood 
what  Johnston  was  to  do,  and  what  he  had 
done  when  the  deed  was  acknowledged ;  and, 
if  this  was  the  fact,  the  alleged  agreement 
by  Babcock  to  release  the  JoUet  property 
conld  not  have  been  made.  There  was  there- 
fore no  mistake.  Much  less  Is  there  any  sub- 
stantial basis  for  an  inference  of  fraud.  The 
fact  that  McCullough  did  not  read  the  deed 
before  he  executed  It  does  not  In  any  wise 
affect  the  case. 

[3]  It  Is  strenuously  insisted,  however,  that 
eren  though  there  was  no  mistake,  the  bank 
is  estopped  to  claim  a  lien  upon  the  Jollet 
property  because  the  evidence  discloses,  and 
the  court  found  (findings  6  and  8)  that  Bab- 
cock knew,  when  McCuUough  executed  the 
deed  to  the  bank,  that  McCullough  and  Dut- 
ton  were  negotiating  for  the  exchange,  and 
that  Babcock  advised  and  directed  McCul- 
lough to  make  the  exchange.  In  view  of  the 
fact  that  the  court  found  that  Dutton  did  not 
rely  upon  any  representations  by  Babcock 
or  any  agreement  between  him  and  McCul- 
lough, these  findings  were  wholly  immaterial. 
Standing  alone,  they  cast  doubt  upon  what 
the  trial  Judge  had  in  mind  In  making  them, 
because  they  are  somewhat  equivocal  in 
meaning.  But,  when  we  consider  them  in  the 
light  of  the  allegations  of  the  answer  and  the 
evidence,  which  we  must  do  under  the  rule 
of  the  maxim,  that  that  is  to  be  deemed  cer- 
tain which  can  be  made  certain  (Con.  Gold  & 
S.  Mln.  Co.  V.  Struthers,  41  Mont.  666,  111 
Pac,  152),  they  becqme  entirely  clear  in  their 
meaning  and  consistent  with  the  other  find- 
ings. It  will  be  noted  that  such  conversa- 
tion on  the  subject  of  the  exchange  as  occur- 
red between  McCullough  and  Babcock,  oc- 
curred before  the  deed  to  the  bank  was  exe- 
cuted. Whether  this  was  before  or  after  the 
loan  was  effected  and  the  agreement  to  se- 
cure It  was  made  does  not  appear.  It  is  de- 
nied by  Babcock  that  any  conversation  oc- 
curred, other  than  that  he  expressed  approv- 
al of  the  proposed  exchange.  But,  assiuilng 
that  it  occurred  as  alleged,  it  related  wholly 
to  the  c<mdition  as  It  existed  prior  to  the 
execution  of  the  deed  to  the  bank,  and  not 
afterwards.  After  this  occurred  McCullough 
was  wholly  devested  of  his  right  to  sell  the 
Jollet  property,  except  subject  to  the  bank's 
right,  and  could  not,  as  a  reasonable  man, 
have  thought  otherwise.  There  is  no  evi- 
dence that  he  did  think  so;  for,  while  he 
testified  that  he  Informed  Babcock  some 
months  afterwards  that  he  had  made  the  ex- 
change, he  did  not  venture  to  testify  that 
Babcock  ever  spoke  to  him  on  the  subject 
after  the  close  of  the  transaction  with  Bab- 
cock and  before  the  conveyance  was  made 
to  Duttoo,  or  made  any  recommendation  to 


him  whatever.  The  findings  referred  to  must 
therefore  be  construed  as  relating  to  the  time 
prior  to  the  execution  of  the  deed-to  the  bank. 
So  imderstood,  they  are  not  inconsistent  with 
the  other  flndtaigs  or  with  the  conclusion  that 
the  bank  was  entitled  to  claim  the  full  benefit 
of  its  security.  Moreover,  when  the  exchange 
had  been  made,  the  bank's  deed  was  put  up- 
on record.  McCullough's  alleged  conversa- 
tion with  Babcock  was  not  communicated  to 
Dutton.  He  was  not  misled  by  any  repre- 
sentations made  by  Babcock,  nor  even  by  Bab- 
cock's  silence  after  he  had  been  informed 
that  the  exchange  had  been  effected.  Bab- 
cock bad  performed  his  duty  to  the  bank  and 
to  all  persons  who  might  thereafter  seek  to 
acquire  title  to  the  property  by  putting  the 
deed  on  record,  and  was  under  no  obligation 
to  disclose  to  Dutton,  either  before  or  after 
the  exchange,  that  the  bank  was  claiming 
an  interest  in  it'  It  may  be  remarked  here 
that  the  use  of  the  word  "direct,"  in  finding 
S,  was  evidently  an  inadvertence  because 
there  Is  no  evidence  Justifying  its  use.  Ac- 
cording to  McCullough's  statement  Babcock 
did  not  go  further  than  to  commend  and  ad- 
vise the  proposed  exchange. 

The  very  purpose  of  the  recording  statutes 
Is  to  require  the  owners  or  incumbrancers 
of  real  pr<^erty  to  give  notice  of  their  rights, 
by  recording  the  evidence  of  them.  When 
they  have  done  so,  thty  have  done  all  that 
can;  be  required  of  them)  and  may  thereafter 
preserve  silence,  even  though  they  know  that 
others  are  about  to  deal  with  the  property, 
unless  the  circumstances  are  such  that  they 
paust  disclose  their  rights.  Cornish  v,  Wool- 
vferton,  32  Mont  456,  81  Pac.  4,  108  Am.  St 
Rep.  598;  Porter  v.  Wheeler,  105  Ala.  451, 
17  South.  221;  Ogden  v.  Ball,  40  Minn.  94, 
41  N.  W.  453;  Walts  v.  Moore,  89  Ark.  19, 
116  S.  W.  931.  Here  the  bank's  deed  was 
on  record.  It  had  notified  Dutton  of  its 
claim  as  required  by  law.  If  It  be  conceded 
that  the  conversation  between  McCullough 
and  Babcock  actually  occurred  as  testified  to 
by  McCullough,  it  was  not  communicated  to 
Dutton;  Dutton  was  not  misled  by  it,  but 
by  the  fact  that  be  failed  to  consult  the  rec- 
ords and  act  upon  the  information  afforded 
by  them.  Common  prudence  would  have  dic- 
tated this  course.  McCullough  might  well 
allege  Babcock's  statement  as  somewhat  ex- 
cusatory of  his  conduct  but  that  this  is  so 
cannot  aid  or  avail  Dutton. 

"There  is  no  principle  better  established  in 
this  court  nor  one  founded  on  more  solid  con- 
siderations  of  equity  and  public  utility,  tiian 
that  which  declares  that  if  one  man  knowingly, 
though  he  does  it  passively,  by  looking  on,  suf- 
fers another  to  purchase  and  expend  money  on 
land,  under  an  erroneous  opinion  of  title,  with- 
out making  known  bis  claim,  he  shall  not  after- 
wards be  permitted  to  exercise  his  legal  right 
against  such  person.  It  would  be  an  act  of 
fraud  and  injustice,  and  his  conscience  is  bound 
by  this  equitable  estoppel."  Wendell  v.  Van 
Rensellaer,  1  Johns.  Ch.   (N.  X.)  344. 

This  statement  of  the  rule  by  Chancellor 
Kent  Is  recognized  by  all  the  courts,  and 
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would  have  application  bere,  had  the  bank 
failed  to  put  Its  deed  on  record,  or  perhaps 
had  the  conversation  of  Babcock  with  McCnl- 
lough,  with  the  knowledge  of  Babcock,  been 
communicated  to  Dutton  before  Dutton  ac- 
cepted his  deed.  As  the  case  stands,  the  lat- 
ter cannot  claim  that  he  was  misled  to  his 
prejudice  by  anything  other  than  his  own 
forbearance  to  exercise  care  and  prudence. 
The  essential  element  of  equitable  estoppel 
is  wholly  unproved  In  this  case.  The  only 
legitimate  conclusion  one  can  arrive  at  touch- 
ing the  conduct  of  McCuUough  is  that  he 
Intended  to  convey  to  the  bank  as  he  did,  and 
thereafter  conveyed  to  Dutton  hoping  that 
he  would  be  able  to  pay  off  the  debt  to  the 
bank  and  then  release  the  property  to  Dutton. 

[4,  S]  It  Is  argued  that  the  court  erred  in 
excluding  as  Immaterial  evidence  of  the  fact 
that  on  September  3, 1908,  and  for  two  years 
thereafter,  McCullough  was  financially  re- 
sponsible, and  then  became  bankrupt,  and 
also  evidence  of  the  fact  that  Dutton  caus- 
ed the  clerk  of  Carbon  county  to  make  an 
examination  of  the  records  of  the  county  to 
ascertain  that  McCullough's  title  was  clear, 
and  that  he  was  informed  by  the  clerk  that 
It  was.  The  evidence  was  properly  exclud- 
ed in  both  instances.  As  has  already  been 
said,  when  Babcock  had  put  the  bank's  deed 
upon  record,  he  had  performed  the  bank's 
obligation  to  the  public  as  to  notice.  The 
fact  that  McCuUough  subsequently  became 
Insolvent  could  not  enlarge  this  obligation. 
Neither  could  the  fact  that  Dutton  had  made 
inquiry  of  the  clerk  and  had  been  misinform- 
ed by  him  be  shown  in  aid  of  his  case.  This 
would  be  tantamount  to  permitting  a  party 
to  excuse  Us  own  fault  by  proving  that  of 
another;  In  this  Instance  the  clerk.  The 
bank  cannot  be  held  chargeable  In  ady  meas- 
ure because  of  the  clerk's  fault 

[6]  The  trial  Judge  called  to  his  assistance 
a  Jury  and  submitted  to  them  several  special 
findings  to  which  they  returned  answers. 
Some  of  these  the  Judge  adopted;  others  he 
rejected,  making  his  own  findings  instead. 
It  is  argued  that  he  committed  error  In  re- 
fusing to  submit  certain  findings  requested 
by  counsel.  It  Is  well  settled  by  the  deci- 
sions of  this  court  that  in  equity  cases  the 
Judge  may  call  a  Jury  to  his  assistance  U  he 
chooses,  but  is  not  bound  to  do  so.  If  he 
does,  he  is  not  bound  by  the  findings,  but 
may  reject  them  in  whole  or  in  part  and 
make  findings  of  his  own.  Therefore  he  Is 
not  required  to  submit  the  whole  case  to  the 
Jury,  but  only  such  issues  of  fact  as  he  may 
choose.  Whether  he  adopts  the  -one  course 
or  the  other,  the  ultimate  result  Is  to  be  re- 
garded as  emanating  from  the  Judge,  and 
its  correctness  is  to  be  determined  by  a  re-' 
view  of  his  action,  and  not  that  of  the  Jury 
by  the  standard  of  counsel's  Judgment  as  to 
what  the  Jury  ought  to  have  been  required  to 
find.     Lawlor  v.   Kemper,  20   Mont   13,  49 


Pac.  398;  Power  ▼.  Lenoir,  22  Mont  189,  56 
Pac.  106 ;  Wetzsteln  v.  Largey,  27  Mont  221. 
70  Pac.  717. 

Other  contentions  made  by  counsel  we  do 
not  think  of  sufficient  merit  to  require  special 
notice. 

The  decree  la  affirmed. 

Affirmed. 

SANNESB  and  HOLLOW  AT,  JJ.,  concur. 


(El  Hont.  582) 

DOICHINOFF  V.  CHICAGO,  M.  &  ST.  P.  BT. 

CO.  et  oL     (No.  8585.) 
(Supreme  Court  of  Montana.     Jan.  21,  1916.) 

1.  Affeai,  and  Ebrob  €=>1041— AuxNnifKirr 
Pending  TbiaI/— When  Aixowabi.e. 

Permission  to  plaintiff  to  amend  his  com- 

Slaint  by  merely  interlining  the  words  "and  said 
efendants"  was  harmless  error,  since  evidence 
admissible  after  tbe  amendment  would  have 
been  admissible  withoat  it  and  no  prejudice 
could  have  resulted. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  Sl  4108-4109 ;  Dec  Dig.  e=> 
104L] 

2.  PucADiNO  «=207,  367— Objections— Spe- 
cial Demubbeb— Motion— Necessitt. 

Although  a  complaint  alleging  injuries  to 
a  servant  alleged  discovery  of  bis  peril  or  the 
duty  to  discover  it  in  the  alternative,  where  it 
alleged  further  that  tht  defendants,  after  seeing 
bis  danger  and  knowing  that  be  was  not  aware 
of  it,  negligently  and  carelessly  failed  to  stop 
the  engine  which  struck  him,  and  failed  to  warn 
him  of  his  peril.  It  was,  in  the  absence  of  sea- 
sonable attack  by  motion  or  special  demurrer, 
sufficient  to  plead  injuries  under  the  last  clear 
chance  doctrine,  requiring  that  the  complaint 
disclose,  first,  the  exposed  condition  brought 
about  by  the  negligence  of  the  injured  person; 
second,  the  actual  discovery  by  the  defendant  of 
the  perilous  situation  in  time  to  avert  injury; 
and,  third,  the  defendant's  failure  to  use  ordi- 
nary care  to  avert  the  injury. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  §S  64,  611,  512, 1173-1193 ;  Dec.  Dig. 
«S=»207,  367.] 

3.  PiAADiRO  «=>166—R>FUCATioir  — Neces- 
sity. 

Where  the  complaint  for  injuries  to  a  serv- 
ant was  based  on  the  last  clear  chance  doctrine, 
and  the  answer  affirmatively  set  out  that  the  in- 
jured servant  stepped  on  the  track  in  front  of 
defendant's  locomotive,  where  his  presence  could 
not  be  discovered  in  time  to  avoid  striking  him, 
it  was  not  necessary  for  the  plaintUE  to  reiily, 
since  such  defense  was  merely  an  affirmativa 
wording  of  a  denial  of  the  facts  alleged  in  tlie 
complaint,  and  under  Rev.  Codes,  |  6560,  a  re- 
ply is  necessary  only  when  the  answer  contains 
a  counterclaim,  or  any  new  matter. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  fS  321,  323;   Dec.  Dig.  «=»165.] 

4.  Tbial  €=251— Instbuctionb— Issues. 

It  la  not  error,  in  an  action  for  the  death 
of  a  servant,  to  refuse  instructions  on  contribu- 
tory negligence,  where  the  complaint  was  baaed 
on  the  theory  of  last  clear  chance;  that  neces- 
sarily involving  an  admission  of  contributory 
negligence. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  g§  587-595;   Dec  Dig.  <S=»251.] 

5.  Triai,  «=>S4— QsJEonoNa  to  WimESSES— 
Questions  Raised. 

Where  the  only  objection  to  the  testimony 
of  a  witness  was  that  it  was  irrelevant  as  re- 
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ferring  to  another  t^nTersation  than  that  testi- 
fied to  by  another  witness,  who  was  sought  to 
be  impeached,  that  objection  was  not  suffident 
to  raise  the  question  oi  proper  foandation  for 
the  impeachment. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  SS  211-218,  220-222;    Dec.  Dig.  <8=>84.] 

6.  Apfkai,  and  Ebbok  ®=b1048  —  Habulsss 

EKBOB— IMPBACHMKWT  OF  WITNESS. 

Informalities  in  impeaching  a  witness  by 
■bowing  tliat  he  had  detailed  the  events  of  the 
injuries  to  plaintiff's  intestate  and  failed  to 
mention  warning  were  not  ground  for  reversal, 
where  the  matter  of  warning  was  immaterial, 
since  that  referred  only  to  contribatory  negli- 
gence, which  was  admitted  by  the  complaint  bas- 
ed upon  the  theory  of  last  clear  chance. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  f|  4140-4145,  4151,  4158- 
4160;   Dec.  Dig.  «=»1048.] 

7.  Apfkal  and  Ebrob  4=s>216— Objections  in 

LOWEB  COUBT— IN8IBU0TI0NB. 

Where  the  court,  in  an  action  for  the  wrong- 
ful death  of  a  servant,  without  objection  from 
either  party,  instructed  that  the  verdict  might 
be  for  a  lump  sum,  although  that  was  incorrect 
under  the  feoeral  Employers'  Liability  Act  (Act 
Cong.  April  22,  1908,  c.  149,  85  Stat  65  [U.  B. 
Comp.  St  1913,  H  8057-8665]),  which  requires 
that  the  jury  apportion  the  share  between  the 
surviving  widow  and  children,  the  defendant 
could  not  first  object  on  appeal. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  M  1309-1314;  Dec  Dig.  «8=> 
215 ;   Trial,  Cent  Dig.  {  683.] 

8.  Masteb  and  Sbbvant  4=9278  —  Injubibs 
TO  Skbvant  —  Last  Cu:ab  Chahcb  —  Evi- 
dence— ClBCUMSTANTIAI,  EVIDENCE. 

Where  the  servant's  complaint  for  injuries 
was  based  on  the  theory  of  last  clear  chance,  the 
fact  of  his  discovery  by  the  defendant's  servants 
could  be  shown  by  circumstantial  evidence, 
which  in  some  cases  may  be  more  convincing 
than  direct  evidence. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  IS  954.  956-958,  960-969, 
»71,  972,  977 ;    Dec.  Dig.  «=»278.] 

Appeal  from  District  Court,  Meagher  Coun- 
ty;   J.  A.  Matthews,  Judge. 

Action  by  Jordan  Dolchinoff,  as  administra- 
tor of  the  estate  of  Chris  Koleff,  deceased, 
against  the  Chicago,  Milwaukee  &  St  Paul 
Hallway  Company,  a  corporation,  and  anoth- 
er. From  a  judgment  for  plaintiff,  and  order 
denying  new  trial,  defendants  appeal.  Af- 
firmed. 

L.  D.  Olenn,  of  Harlowton,  and  Shelton  ft 
Fnrman  and  A.  J.  Verheyen,  all  of  Bntte,  for 
appellants.  B.  K.  Wheeler,  of  Butte,  and 
E,  K.  Ctaeadlc>,  of  Lewiston,  for  respondent 

HOLLOW  AT,  J.  Chris  Kol^,  an  employe 
ot  the  Chicago,  MUwaukee  &  St  Paul  Rail- 
way Company,  was  run  over  and  killed  by 
a  locomotive  In  the  service  of  the  railway 
company  and  operated  by  Leo  Mlddleton,  one 
of  Its  engineers.  This  action  by  the  admin- 
istrator Is  prosecuted  under  the  federal  Em- 
ployers' LlablUty  Act  of  April  22,  1908  (35 
Stat  at  Large,  65),  to  recover  damages  for 
the  nse  and  benefit  of  the  surviving  widow 
and  minor  child.  The  complaint  proceeds  up- 
on the  theory  of  the  last  (dear  chance  doc- 
trine.   The  charging  part  is  as  follows : 


"That  they  [the  defendants]  then,  after  seeing 
th^t  the  said  (Jhris  Koleff  was  in  a  place  of  dan- 
ger, and  that  he  was  not  aware  of  his  danger, 
negligently  and  carelessly  failed  to  stop  said  en- 
gine, and  said  defendants  negligently  failed  to 
sufficiently  warn  the  said  Chris  Koleff  of  the 
approach  of  said  engine,  and  negligently  and 
carelessly  permitted  and  allowed  the  said  engine 
to  coast  along  noiselessly  and  to  stride  the  said 
Chris  Koleff,  inflicting  upon  him  grievous  bodily 
injury,  from  which  he  died  within  a  short  time 
thereafter." 

The  Joint  answer  of  the  defendants  denies 
any  negligence,  and  in  what  Is  denominated 
a  "Special  and  Affirmative  Answer  and  De- 
fense," alleges  that  on  February  17,  1913: 

"Chris  Koleff,  now  deceased,  stepped  upon  the 
track  of  the  defendant  corporation,  immediately 
in  front  of  the  locomotive  opfrate^  by  the  said 
Leo  Mlddleton;  *  •  *  that  his  presence  up- 
on the  track  •  •  •  was  not  discovered  or 
known  by  the  defendants,  or  either  of  them,  and 
could  not  have  been  discovered  by  the  exercise 
of  reasonable  or  any  other  degree  of  care; 
*  *  *  that,  as  a  result  of  his  careless,  reck- 
less, and  negligent  conduct,  the  said  Chris  Ko- 
leff, now  deceased,  came  to  his  death,  and  not  . 
otherwise."  ' 

The  reply  denies  all  the  material  allega- 
tions of  the  answer,  except  that  Koleff  stepped 
upon  the  .track  Immediately  in  front  of  the 
locomotive,  etc.  From  a  judgment  In  favor 
of  plaintiff,  and  from  an  order  denying  a  new 
trial,  the  defendants  appealed. 

[1]  1.  Upon  the  trial  the  court  permitted 
plaintiff  to  amend  the  complaint  by  interlin- 
ing the  words  "and  said  defendants"  in  the 
charging  part  of  the  complaint  quoted  above. 
The  amendment  did  not  change  the  pleading 
in  any  essential  particular.  Evidence  ad- ' 
missible  after  the  amendment  was  allowed 
would  have  been  admissible  without  the 
amendment  It  accomplished  no  purpose, 
and  its  allowance  could  not  have  prejudiced 
the  defendants. 

[2]  2.  To  state  a  cause  of  action  within  the 
doctrine  of  the  last  clear  chance,  it  Is  neces- 
sary to  disclose  In  the  complaint: 

"(1)  The  exposed  condition  brought  about  by 
the  negligence  of  plaintiff  or  the  person  injured ; 
(2)  the  actual  discovery  by  the  defendant  of 
the  perilous  situation  of  the  person  or  property, 
in  time  to  avert  injury ;  and  (3)  the  failure  of 
defendant  thereafter  to  nse  ordinary  care  to 
avert  the  injury."  Dahmer  v.  Nortiiern  Pac. 
Ry.  Co.,  48  Mont  156,  136  Pac.  1059,  142- 
Pac.  209. 

Preceding  that  portion  of  the  complaint 
quoted  above,  discovery  of  KoleCTs  peril  or 
the  duty  to  discover  It  Is  charged  in  the  al- 
ternative, and  In  this  respect  the  pleading 
is  indefinite*  but,  in  the  al>sence  of  a  season- 
able attack  by  motion  or  special  demurrer 
particularly  pointing  out  the  defect,  we  think 
the  allegations,  taken  as  a  whole,  sufficient  to 
state  a  cause  of  action  and  apprise  the  de- 
fendants of  plaintiff's  theory  of  his  case. 
Gauss  V.  Trump,  48  Mont  92,  135  Pac.  910. 

[3]  3.  It  is  urged  that,  by  failing  to  reply 
to  the  so-called  affirmative  allegations  of  the 
answer  quoted  above,  plaintiff  admits  that 
Koleff  stepped  upon  the  track  Immediately 
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tn  front  of  Middleton's  locomotive,  wbere  his 
presence  could  not  be  discovered  In  time'  to 
ttvold  striking  him,  and  that  this  is  equivalent 
to  a  concession  that  KolefTs  death  was  the 
result  of  his  own  negligence  or  of  an  unavoid- 
able accident  Section  6560,  Revised  Codes, 
provides  for  a  reply  whenever  "the  answer 
contains  a  counterclaim  or  any  new  matter." 
It  Is  very  clear  that  the  allegations  of  this 
answer  do  not  fall  within  the  definition  of  a 
counterclaim  found  in  section  6541,  and  nei- 
ther do  the  facts  stated  constitute  new  mat- 
ter within  the  contemplation  of  section  6560 
above,  because  they  could  have  been  proved 
under  the  general  denial  of  negligence.  In- 
deed, the  allegation  that  EoIeS  stepped  upon 
the  track  immediately  in  front  of  the  locomo- 
tive, where  his  presence  could  not  be  dis- 
covered in  time  to  avoid  injuring  him,  is  but 
a,  denial  in  affirmative  form,  or  an  argumen- 
tative denial,  of  the  allegation  in  the  com- 
plaint that  KolefTs  presence  on  the  track  was 
discovered  by  the  defendants,  and  that  it  was 
through  the  negligence  of  the  defendants  that 
the  accident  occurred.  Cuerth  v.  Arbogast 
48  Mont  209,  136  Pac.  383;  National  WaU 
Paper  Co.  v.  McPherson,  19  Mont  355,  48 
Pac.  550.  In  Stephens  t.  Conley,  48  Mont 
352,  138  Pac.  189,  Ann.  Gas.  1915D,  958,  we 
considered  this  question  of  pleading  at  length 
and  determined  that: 

"If  the  facts  stated  in  the  answer  could  have 
been  proved  under  a  denial  of  the  allegations  in 
the  complaint,  they  do  not  constitute  new  mat- 
ter withm  the  meaning  of  the  Practice  Act,  and 
the  failure  to  reply  does  not  amount  to  an  ad- 
mission of  the  truth  of  the  matters  stated." 

[4]  4.  Defendants'  offered  instructions  B 
and  G  might  have  been  pertinent  upon  the 
issue  of  Koleff's  contributory  negligence ;  but 
in  this  instance  there  was  no  such  issue. 
Plaintiff's  last  clear  chance  theory  has  its 
origin  in  the  concession  that  Koleff  was  guilty 
of  negligence  in  the  first  Instance.  Dahmer 
V.  Northern  Pac.  Ry.  Co.,  above. 

[5, 6]  5.  The  proper  foundation  was  not 
laid  for  the  attempted  impeachment  of  the 
witness  Nadello.  Section  8025,  Revised 
Codes,  requires  that  the  statement  claimed 
to  be  inconsistent  with  the  witness'  testimony 
must  be  related  to  him,  with  the  circumstanc- 
es of  time,  place,  and  persons  present  and  he 
must  be  asked  whether  he  made  such  state- 
ment, and  be  given  an  opportunity  to  explain 
if  he  did  so.  Much  of  this  record  la  all  but 
unintelligible.  Several  foreigners  testified 
tlirough  an  interpreter,  and  Instead  of  coun- 
sel directing  their  questions  to  the  witnesses, 
to  be  translated  and  repeated  by  the  inter- 
preter, they  directed  them  to  the  interpreter. 
For  instance,  while  the  witness  Nadello  was 
on  the  stand,  counsel  for  plaintiff  in  cross- 
examination  directed  to  the  interpreter  the 
following: 

"Ask  him  if  he  did  not  tell  you  that  Mr.  Sbong 
trnnt,fd  to  give  him  ?100." 

But  for  its  objectionable  form  the  ques- 
tion would  be  proper  as  one  intended  to  elicit 


substantive  testimony  from  the  witness,  bat 
altogether  insufficient  as  a  basis  for  impeach- 
ment as  it  omits  the  elements  of  time,  place 
and  persons  present  In  re  WiUiams'  Es- 
tate, 50  Mont  142,  145  Pac.  957 ;  Tagne  v. 
John  Capllce  Co.,  28  Mont  51,  72  Paa  297. 
However,  the  objection  made  to  the  im- 
peaching testimony  does  not  raise  the  ques- 
tion of  the  sufficiency  of  the  foundation. 
When  the  witness  Gravettl  was  called,  and 
asked  if  Nadello  had  not  on  the  previous 
Saturday  told  him  that  Mr.  Shong  wanted 
to  give  him  [Nadello]  $100  to  testify  in  the 
case,  counsel  for  the  defendants  objected,  on 
the  ground  that  the  question  asked  Gravettl 
referred  to  a  different  conversatiwi  from  the 
one  to  which  Nadello's  attention  bad  been 
directed,  in  that  Nadello's  attention  was  di- 
rected to  a  conversation  which  occurred  on 
Sunday,  and  not  to  one  on  Saturday.  Tbe 
trial  court  was  not  called  npon  to  reframe 
counsel's  objection,  but  was  at  Uberty  to  rule 
upon  it  OS  made,  even  though  counsel  lalmred 
under  a  misapprehension  as  to  the  force  or 
effect  of  the  objection  in  the  form  in  which 
it  was  presented.  An  objection  to  the  ques' 
tlon  asked  Gravettl  upon  the  ground  tliat  a 
proper  foundation  had  not  been  laid  should 
have  been  sustained,  and  doubtless  would 
have  been,  but  the  objection  as  made  was 
properly  overruled. 

Nadello  testified  for  the  defendants  that 
he  warned  Koleff  of  the  approach  of  tbe  lo- 
comotive in  ample  time  to  avoid  the  injury. 
Plaintiff  sought  to  discredit  this  testimony  by 
showing  that,  on  the  Sunday  previous  to  tbe 
trial,  Nadello  had  assumed  to  tell  Gravettl 
what  he  knew  of  the  accident  but  liad  omit- 
ted any  reference  to  this  warning.  Whatever 
informalities  may  appear  In  the  procedure 
adopted  by  counsel  in  their  attempt  to  dis- 
credit the  witness  are  of  no  moment  'or  the 
evidence  given  by  Nadello  with  reference  to 
the  warning  was  wholly  ImmateriaL  It  went 
only  to  the  question  of  KolefTs  contributory 
negligence,  and  that  was  not  in  Issue,  as  we 
have  heretofore  observed. 

[7]  6.  Without  objection  from  any  one,  tbe 
court  gave  instructions  19  and  20,  from  whldi 
the  Jury  must  have  understood  that  the 
amount  of  any  verdict  which  might  be  re- 
turned for  plaintiff  should  be  expressed  in 
one  lump  sum.  It  was  not  suggested  that 
the  amount  of  the  verdict  should  be  appor- 
tioned by  the  Jury  between  tbe  surviving 
widow  and  child,  as  is  held  to  be  required 
under  the  federal  Employers'  Liability  Act 
in  Gulf,  C.  &  S.  F.  R.  Co.  v.  McGinnlss,  228 
D.  S.  173,  33  Sup.  Ct  426,  57  L.  Eld.  785.  In 
our  opinion,  the  question  of  the  informality 
of  the  verdict  cannot  be  raised  <»  appeal  for 
the  first  time.  In  failing  to  object  to  the  in- 
structions above,  and  particularly  to  instimc- 
tion  19,  counsel  for  defendants  waived  their 
right  to  urge  a  reversal  upon  the  ground  now 
suggested,  under  section  6740,  Revised  Codes. 

[<]  7.  It  is  true  that  there  is  not  In  this 
record  any  direct  evidence  that  Koleff  was 
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actually  discovered  "by  the  eng^lnemen  In  time 
to  ayold  the  accident;  but  the  fact  may  be 
established  by  circumstantial  evidence.  If 
In  this  Instance  it  had  been  made  to  appear 
that  Koleff  was  walking  upon  the  railroad 
track  In  broad  daylight,  200  feet  or  more  In 
advance  of  Mlddleton's  locomotive,  that  he 
was  apparently  unaware  of  danger,  that  the 
view  from  the  locomotive  was  entirely  un- 
obstructed, that  the  ienglnemen  were  at  their 
respective  posts  of  duty  on  the  locomotive, 
and  were  keeping  a  lookout  ahead  In  the  di- 
rection of  Koleff,  that  the  locomotive  could 
have  been  stopped  within  from  10  to  80  feet, 
considering  the  speeA  at  which  it  was  mov- 
ing, no  one  would  question  the  tight  of  a 
Jury  to  say  that  Kolefl's  position  was  dis- 
covered in  ample  time  to  avoid  striking  him, 
even  in  the  face  of  the  positive  testimony  of 
the  englnemen  that  they  did  not  see  him  at 
all  until  he  was  struck.  In  other  words,  a 
particular  combination  of  circumstances  may 
be  more  convincing  than  direct  evidence, 
whose  probative  force  depends  upon  the 
veracity  of  witnesses  more  or  less  interested. 
While  the  case  presented  by  the  evidence  be- 
fore us  Is  not  so  complete  as  in  the  supposi- 
titious case  above,  we  think  it  Is  sufficient  to 
justify  the  verdict 

The  other  assignments  do  not  call  for  any 
discussion.  No  reversible  error  appears  In 
the  record.  The  Judgment  and  order  are  af- 
firmed. 

Affirmed. 

BEANTLY,  C.  J.,  and  BANNER,  X,  con- 
cur. 

09  Nev.  163)  ^^^^^^ 

STATE  V.  WHITAKEB.      (No.  2206.) 
(Supreme  Court  of  Nevada.    Feb.  1,  1916.) 

1.  Gbiuinal  Law  ®=3ll59— Affkal  and  Eb- 
riOB—RBViBW— Evidence  Sdfpobtino  Veb- 

DICT. 

Judgment  In  a  criminal  case  will  not  be  re- 
versed for  inBuffidency  of  evidence  where  the 
verdict  is  supported  by  substantial  evidence. 

[Ed,  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  H  8074-3083;  Dec.  Dig.  «=s> 
1169.1 

2.  Bubolabt  «=»41— Conviction— Sufficibn- 
OT  OF  Evidence. 

In  a  prosecation  for  burglary  in  the  first 
degree,  evidence  hild  to  justify  verdict  of  guilty 
against  a  defendant 

[Ed.  Note.— For  other  cases,  see  Burglary, 
Cent  Dig.  is  94^103,  109;    Dec.  Dig.  «8=941.] 

8.  Bubolabt  ®=a41— Bubolabt  in  the  Fibst 

DEGBEIi— TniE    OF    BBEAKINO— SUFFICIENCT 

OF  Evidence. 

In  a  prosecution  for  burglary  in  the  first 
degree,  evidence  held  sufficient  to  justify  find- 
ing that  the  mill  was  broken  into  in  the  night- 
time, between  sunset  and  sunrise,  as  defined  by 
Rev.  Laws,  {  6634. 

[Ed.  Note.— For  other  cases,  see  Burglary, 
Cent  Dig.  §{  94-103,  109 ;    Dec.  Dig.  <S=»41.] 

Appeal  from  District  Court,  Clark  County; 
Charles  Lee  Horsey,  Judge. 

O.  A.  Whltaker  was  convicted  of  burglary 
in  the  first  degree,  and  from  the  Judgment 


and  an  order  denying  his  motion  for  new 
trial,  he  appeals.    Affirmed. 

F.  R.  McNamee,  of  Los  Angeles,  Cal.,  and 
Leo  A  McNamee,  of  Las  Vegas,  for  appellant. 
Geo.  B.  Thatcher,  Atty.  Gen.,  and  A.  S.  Hen- 
derson, Dlst  Atty.,  of  Las  Vegas,  for  the  State. 

COLEMAN,  J.  Appellant  and  two  others 
were  charged  Jointly  In  Clark  county  with 
the  crime  of  burglary  In  the  first  degree. 
The  Jury  brought  In  a  verdict  of  guilty  as  to 
appellant,  and  not  guilty  as  to  the  other  de- 
fendants. This  appeal  Is  taken  from  an  or- 
der denying  a  motion  for  a  new  trial  and  the 
Judgment 

It  was  charged  that  the  defendants  broke 
Into  the  mill  of  the  Searchlight  Mining  & 
Milling  Company  and  stole  therefrom  nine  or 
ten  amalgamating  plates.  The  evidence 
against  defendants  was  entirely  circumstan- 
tial, and  the  only  error  assigned  is  that  there 
was  no  evidence  upon  which  a  verdict  of 
guilty  could  be  based ;  and  that  even  If  there 
was  evidence  that  appellant  burglarized  tha 
mill,  there  was  a  total  failure  to  show  that  it 
was  done  In  the  nighttime,  which  is  the  es- 
sential Ingredient  of  burglary  In  the  first  de- 
gree. 

[1]  It  has  been  held  by  this  court  in  nu- 
merous instances  that  a  criminal  case  will 
not  be  reversed  for  insufficiency  of  the  evi- 
dence If  there  is  substantial  evidence  to  sup- 
port the  verdict.  State  v.  Thompson,  31  Nev. 
217,  101  Pac.  557.  Appellant  finds  no  fault 
with  this  rule. 

[2]  Witnesses  In  behalf  of  the  state  testi- 
fied that  the  plates  in  question  were  In  the 
mill  on  July  13, 1915,  but  that  on  the  15th  of 
that  month  it  was  discovered  that  the  mill 
had  been  broken  Into  and  the  plates  taken 
out  When  It  was  discovered  that  the  mill 
had  been  burglarized,  the  deputy  sheriff  at 
Searchlight,  2  miles  away,  was  notified,  and 
he  at  once  took  steps  to  apprehend  the  guilty 
parties.  He  called  to  his  assistance  a  num- 
ber of  men  In  the  vicinity.  It  was  sought  to 
track  the  persons  who  had  committed  the 
crime.  One  of  the  lessees  of  the  mill  testified 
that  shortly  after  the  "clean-up,"  which  took 
place  about  July  1st,  he  put  papers  on  the 
plates  to  protect  them.  Some  of  the  witness- 
es testified  that  they  traced  fragments  of 
papers  and  small  portions  of  amalgam  from 
the  plates  for  a  distance  of  about  200  feet 
from  the  mill,  at  which  point  tracks  of  hors- 
es were  discovered,  which  were  trailed  to  the 
camp  of  defendants.  One  of  the  witnesses 
who  did  the  trailing  testified  that  he  had 
shod  the  horses,  and  that  a  cut-off  shoe  was 
put  on  one  foot  by  him,  which  enabled  him 
to  distinguish' the  track.  It  was  also  testi- 
fied that  in  places  leading  from  the  mill  to 
where  the  horses  were  mounted,  and  at  oth- 
er points  along  the  trail,  there  were  tracks 
of  two  men,  one  of  whom  wore  shoes  with 
hobnails  In  them,  and  that  on  one  shoe  the 
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nails  were  broken  from  fbe  lieel  In  a  particu- 
lar place,  which  made  the  track  easy  to 
Identify. 

This  witness  also  testified  that  after  the 
defendants  had  been  arrested  and  taken  to 
Searchlight  he  observed  the  track  of  appel- 
lant, and  it  was  the  same  (with  some  missing 
nails)  as  the  one  he  saw  leading  from  the 
mill  and  along  the  trail  of  the  paper,  and 
which  he  saw  in  other  places  leading  to  the 
camp  of  defendants. 

Q?he  plates  weighed  about  450  pounds ;  and 
as  the  horses  were  small,  and  defendants' 
camp  21  miles  from  the  mill,  It  was  the  the- 
ory of  the  state  that  defendants  thought  it 
too  much  of  an  undertaking  to  have  the  hors- 
es make  the  trip  from  the  camp  to  the  mill 
and  back,  carrying  the  plates. 

The  plates  were  not  found  In  the  posses- 
sion of  any  of  the  defendants,  but  were  found 
on  July  27th  about  2  miles  from  the  mill, 
rolled  up.  At  the  camp  of  defendants  a 
canvas  was  found.  One  witness  testified  as 
,to  the  appearance  of  this  canvas: 

"Q.  What  marks,  if  any,  did  yon  find  on  the 
canvas?  A.  A  long,  narrow  mark,  taking  up 
about  the  length  of  the  canvas.  Q.  BescmbliDg 
what?  A.  Well  something  hard  enough  to  make 
that  mark  bad  been  resting  against  It,  and  also— 
Q.  Will  you  pick  out  the  canvas  that  you  say  70U 
saw?  A.  Yes,  sir  (witnbaa  examines  first  piece 
of  canvas).  That  doesn't  show  anything  extra. 
(Witness  examinee  second  piece  of  canvas.) 
That  is  one  of  the  marks,  I  guess.  Q.  This 
mark  along  here?  A.  Yes,  sir.  Q.  What  is  the 
color — ^what  color  does  that  mark  resemble?  A. 
Sediment  and  mud.  Q.  Off  of  what?  A.  It 
may  have  been  from  the  plates,  and  it  may  have 
been — where  that  piece  were  cut  out  it  was 
thicker  and  heavier.  It  isn't  so  very  heavy  along 
here,  Q.  I  call  your  attention  to  two  holes 
there  where  some  stuff  has  been  cut  out.  A. 
There?  Q.  Yes.  A.  Yes,  sir.  Q.  Who  cut 
it  out?  A.  My  iMirtner.  Q.  In  your  presence? 
A-  No  sir;  not  In  my  presence.  Q.  Well  I 
thought  you  knew  about  its  being  cut.  What 
about  this?  (exhibiting  piece  of  canvas  to  wit- 
ness). I  direct  your  attention  to  a  spot  here, 
and  will  ask  you  if  you  know  what  it  is?  A. 
Let  me  see  it  first  (witness  examines  canvas). 
That  shows  very  poorly,  but  it  may  be  some  of 
the  sediment.  Q.  I  call  ^our  attention  to  some 
pieces  of  that  canvas  bemg  cut  out.  What  do 
you  know  about  that?  A.  I  was  not  present 
when  that  was  cut  out.  Q.  Where  were  these 
pieces  of  canvass  when  you  saw  them?  A.  Lay- 
ing at  the  door,  beside  the  old  pack  saddle.  Q. 
At  whose  door?  A.  At  the  cabin  door  of  the 
camp  where  these  boys  were  camping.  Q.  What 
boys?  A.  CraigB  and  Whitaker.  •  *  •  Q. 
Yon  may  state  whether  you  made  an  examina- 
tion of  the  canvas  before  the  pieces  were  cut 
out?  A.  I  did.  I  examined  this  with  a  glass. 
Q.  A  microscope?  A.  Yes,  sir.  Q.  What  was 
the  result  you  found?  A.  Why  you  could  see 
the  amalgam  on  this  canvas  wiui  a  glass  at 
that  time,  but  it  was  loose  on  the  canvas.  Q. 
It  wasn't  ground  into  the  canvas?  A.  No; 
not  where  I  could  see,  it  wasn't.  Q.  Did  you 
find  amalgam  in  these  pieces  that  were  cut  out? 
A.  Well,  you  couldn't  see  it.  Q.  I  mean  with 
the  glass  did  yon  find  it?  A.  Well,  yes;  where 
those  pieces  were  cut  out  you  could.  Q.  Did 
you  make  any  other  examination  of  these  can- 
vases? A.  No;  just  examined  where  those 
marks  were  on  there.  Q.  Did  you  examine 
this  line?  A.  Yea,  sir.  Q.  What  did  you  find? 
A.  1  found  amalgam  along  there,  and  you  could 
see   quicksilver.     Q.  You  examined  that  with 


a  microMopeT  A.  Yes,  sir.  Q.  This  amalgsm 
that  you  found  there  yon  say  was  not  ground 
into  the  canvas?  A.  No;  it  was  loose  .at  that 
time;  that  is,  what  you  could  see  of  it.  Q. 
This  amalgam  that  you  speak  of.  was  it  in  the 
shape  of  mud  on  the  canvas?  A.  Yes.  There 
was  ground-up  sand  with  it.  *  *  *  Q.  I  call 
your  attention  to  a  spot  on  this  canvas  that  I 
hold  in  my  hand.  What  would  you  say  this 
was?  A.  I  would  call  that  sand  myself.  There 
might  be  amalgam  in  It,  bat  it  is  sands  off 
plates.  Q.  Calling  your  attention  to  this  light 
line,  what  would  you  say  about  that?  A.  Well 
that  is  a  line — it  looks  Uke  it  might  have  been 
wrapped  around  the  plates  that  were  stolen. 
The  sands— the  peculiarity  about  it  is  the  white. 
It  looks  like  the  sands  had  been  pounded  up 
fine.  Q.  Two  places  in  that  line  yon  cut  out? 
A.  Yes,  sir.  Q.  Why?  A.  Because  it  had 
heavy  sands  and  looked  like  there  was  little 
specks  of  amalgam  in  it.  That  is  the  reason  I 
had  it  cut  out,  to  have  it  assayed,  to  be  anrr 
that  there  had  been  such  a  thing  as  amalgam 
in  it." 

The  assays  showed  values  of  about  $S,000 
per  ton. 

The  horses  which  It  Is  claimed  the  defend- 
ants used  on  the  night  of  the  burglary  had 
been  in  charge  of  one  Booth,  by  whom  tbey 
were  delivered  to  a  son  of  one  of  the  defend- 
ants on  July  13th,  for  the  purpose  of  taking 
them  into  CaUfomia.  That  night  he  stayed 
at  the  camp  of  defendants,  21  miles  away. 
According  to  the  evidence  for  the  defense, 
this  boy  left  the  camp  of  defendants  on  the 
14th  and  arrived  In  Barnwell,  Cal.,  that 
night;  bat  according  to  the  evidence  for  the 
state,  he  did  not  arrive  there  untU  the  17th. 
The  evidence  for  the  state  is  to  the  effect 
that  the  horses  were  returned  from  Bam- 
well,  Cal.,  41  miles  away,  upon  telephoolc 
communication,  on  the  19th,  and  that  tbey 
were  leg-weary  when  they  reached  Search- 
light. The  evidence  on  the  pert  of  the  state 
also  shows  that  these  Identical  horses  made 
two  trips  to  the  camp  of  defendants  and  one 
from  there  to  the  mill,  the  theory  of  the  state 
being  that  one  set  of  tracks  was  made  when 
the  horses  were  taken  to  defendants'  camp 
by  the  boy,  and  that  the  tracks  leading  away 
were  made  by  the  horses  while  the  defend- 
ants were  using  them  to  go  to  the  miU  to 
burglarize  it,  and  the  others  on  their  return 
to  the  camp. 

Eadi  of  the  defendants,  and  a  brother  of 
the  two  defendants  who  were  acquitted,  tes- 
tified that  tbey  were  at  work  at  their  prop- 
erty all  of  the  time  from  the  12th  to  the  17th 
of  July,  on  which  last-mentioned  day  tbe  ar- 
rests were  made. 

It  is  upon  these  drcumstances  that  appel- 
lant was  convicted.  Can  we  say  that  there 
was  no  evidence  to  Justify  the  verdict?  It 
may  be  that  had  we  heard  the  testimony  we 
would  have  acquitted  appellant,  but  we  can- 
not say  that  the  Jury  was  not  Justified  In 
finding  him  guilty.  It  Is  claimed  that  the 
testimony  was  the  same  against  all  of  the 
defendants,  and  that  If  the  Jury  did  not  think 
all  of  the  defendants  guilty  they  should  bare 
acquitted  appellant  We  dc  not  think  this 
contention  sound.    Xbe  evidence  showed  that 
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there  were  only  two  men  tracked  from  tbe 
mill.  The  tracks  of  one  indicated  that  they 
were  made  with  hobnail  shoes.  Erldence 
was  offered  to  the  effect  that  appellant  wore 
hobnail  shoes,  while  the  jury  could  not  tell 
Which  of  the  other  two  defendants  was  tbe 
person  tracked  from  tbe  mill,  and  conse- 
quently acquitted  both.  If  tbe  Jury  believed 
tbe  testimony  of  the  witness  as  to  the  tracks 
made  by  a  hobnail  shoe  leading  from  the  mil] 
being  identical  with  those  made  by  appel- 
lant at  Searchlight,  and  also  the  theory  of 
tbe  state  that  tbe  amalgam  on  the  canvas 
was  due  to  the  t&ct  that  some  of  the  plates 
were  rolled  In  it,  w^  think  tbe  Jury  was  Jus- 
tlfled  in  its  finding. 

[3]  Tbe  only  evidence  tending  to  show 
that  the  mill  was  burglarized  in  the  night- 
time is  to  the  effect  that  candle  grease  was 
found  in  the  mill: 

"Q.  Now,  Mr.  Lund,  I  would  like  yoa  to  tell 
me  and  tell  this  Jury  if  those  plates  were  on 
those  tables  the  day  you  were  in  there  just  be- 
fore the  robbery?  A.  Yes,  air.  Q.  They  were 
in  place  and  on  the  table?  A.  They  were.  Q. 
Well,  how  can  you  say,  then,  that  this  candle 
grease  wasn't  on  those  tables  then,  when  they 
were  covered  by  the  plates?  A.  You  can  teU 
candle  grease  when  it  is  newly  spilled  any  time. 
Q.  The  plates  were  on  top  of  the  candle  grease 
weren't  they?  You  may  be  able  to  do  ttiat,  but 
you  don't  understand  my  question.  Xon  say 
the  candle  grease  was  not  on  those  tables  the 
day  before?  A.  It  was  not;  no.  Q.  Now,  if 
those  tables  were  covered  up  by  tbe  plates,  how 
could  you  possibly  tell?  A.  No;  but  that 
candle  grease  would  have  to  be  flattened  out 
with  those  heavy  plates  on  it,  and  this  was  a 
thick  grease,  standing  up  this  high  (indicating). 
Q.  Those  plates  weigh  400  or  500  pounds?  A. 
They  do.  Q.  And  if  they  set  down  on  those 
tables  how  can  yon  tell  that  candle  grease 
wasn't  there?  A.  Because  the  weight  of  those 
plates  would  have  flattened  that  candle  grease 
out,  and  this  was  not  flattened  out  at  all.  Q. 
Yes;  that  is  true  enough,  but  the  day  before 
you  couldn't  say  there  was  no  candle  grease 
there?  A.  No;  I  couldn't  see  through  the 
plates.  Q.  Then  if  it  was  covered  up  by  the 
plates  you  couldn't  have  told,  so  you  don't  know 
whether  it  was  there  the  day  before  or  not ; 
isn't  that  a  fact?  A.  I  know  this  was  newly 
spilled  candle  grease.  It  showed  plain  evidence 
of  it.  •  •  *  Q.  You  say  you  had  no  candles 
in  the  mill?  A.  Yes,  sir.  Q.  You  have  used 
candles  in  the  mill  haven't  you?  A.  I  never, 
from  the  time  we  started,  remember  the  time 
when  we  used  caudles  there." 

This  is  all  of  tbe  testimony  in  the  record 
to  sustain  the  finding  that  the  mill  was  bur- 
glarized in  tbe  nighttime.  What,  if  any,  in- 
ference should  be  drawn  from  the  finding  of 
candle  grease  In  the  mill?  So  far  as  appears, 
there  were  no  electric  lights  in  tbe  mill,  and 
we  cannot  indulge  the  presumption  that'  there 
were,  particularly  since  that  locality  is 
sparsely  settled.  The  mill  was  operated 
only  periodically,  and  was  probably  run  only 
in  the  daytime.  It  la  a  well-known  fact  that 
candles  are  used  to  provide  light,  and  it  will 
be  Inferred  that  the  candle  grease  found  in 
tbe  mill  as  was  testified  to  was  caused  by  a 
lighted  candle.  A  lighted  candle  is  used  for 
only  one  purpose,  and  that  is  to  enable  one 


to  see;  and  since  nighttime  Is  from  sunset 
to  sunrise  (section  6634,  Rev.  Laws),  and 
since  in  the  middle  of  July  there  is  in  Neva- 
da a  long  space  of  time  both  after  sunset  and 
before  sunrise  which  is  light,  we  cannot  say 
that'  the  Jury  was  not  Justified  in  inferring 
that  tbe  mill  was  burglarized  in  tbe  night- 
time As  was  said  in  State  t.  Druzman 
(Wash.)  153  Pac.  382: 

"The  choice  between  contrary  inferences  from 
evidence,  like  the  credibility  of  conflicting  evi- 
dence, is  always  for  the  jury." 

In  State  v.  Watkina,  11  Nev.  30,  it  was 
shown  that  certain  articles,  which  were  in  a 
room  at  9  o'clock  at  night,  were  missing  in 
tbe  morning;  that  it  was  impossible  for  any 
one  to  have  taken  them  without  entering  the 
room,  and  they  were  found  In  defendant's 
possession  iKtween  12  and  1  o'clock  the  same 
night.  To  the  objection  that  tbe  evidence  did 
not  estal>lish  the  burglary,  tbe  court  said: 

"It  was  necessary  to  show  that  the  entry  was 
effected  in  the  nighttime,  and  proof  that  de- 
fendant had  in  his  possession,  outside  of  the 
bouse,  between  12  and  1  o'doick,  goods  which 
were  in  the  house  at  9  o'clock,  and  which  only 
could  have  been  obtained  by  entering  the  house, 
was  proof  of  an  entry  in  the  niglittime." 

We  cannot  say  tiiat,  In  drawing  the  infer- 
ence that  tbe  mill  was  burglarized  in  tbe 
nighttime,  the  Jury  abased  its  prerogative. 

The  Judgment  is  affirmed. 

NORCROSS,  C.  J.,  and  McGARRAN,  J^ 
concur. 

(39  Nev.  169) 

SOUTHERN  PAC.  CO.  v.  MILLER  et  aL 

(No.  2186.) 
(Supreme  Court  of  Nevada.     Feb.  1,  1916.) 

1.  Veiidob  and  Pttbchassb  ^=»302  —  Reuk- 

DIES  OF  Yen  DOB  —  ReCOVEBY  of  PlTBCnASIi 

Monet. 

Under  Rev.  Laws,  i  5601,  limiting  the  rem- 
edy of  a  mortgagee  to  an  action  in  foreclosure, 
where  plaintiff,  by  executory  contract,  agreed 
to  sell  land,  retaining  title  and  reserving  the 
right  to  maintain  a  suit  for  the  foreclosure  of 
tbe  agreement  and  any  equity  of  redemption  of 
the  purchasers,  although,  pursuant  to  the  con- 
tract, the  purchasers  went  into  possession, 
plaintiff  could  recover  in  a  personal  action  for 
tbe  unpaid  balance  of  the  purchase  price,  not 
being  restricted  to  an  action  for  foreclosure,  as 
it  was  not  a  mortgagee,  because  a  mortgagor 
holds  legal  title,  and  a  mortgagee  only  an  equi- 
table lien. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent.  Dig.  H  845-850;  Dec  Dig. 
<8=i>302.] 

2.  MoBTOAQES  €=9188— Mobtoaoee's'  Riqht. 

In  a  mortgage  legal  title  is  in  the  mortga- 
gor, and  the  mortgagee  holds  only  an  equitable 
lien. 

[Ed.  Note. — For  other  cases,  see  Mortgages, 
Cent.  Dig.  iS  469,  471-475,  479-481 ;  Dec  Dig. 
<g=sl88.] 

3.  Yen  dob  and  Pdbchaseb  <S=>303  —  Reme- 
dies OF  Yendob  —  Action  fob  Pubchasx 
Monet— Tender  op  Convetance. 

In  an  action  by  the  agreed  vendor  of  realty 
for  the  unpaid  balance  of  the  price,  the  aver- 
ment in  the  complaint  that  plaintiff  was  and  had 
been  ready  to  convey,  as  agreed,  upon  perform- 


«=»Far  other  cases  see  same  topie  and  K£Y-NUMBBB  is  all  Key-Numbered  Digests  and  ladexM 
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ance  of  the  contract  by  defendants,  with  an  of- 
fer to  deliver  conveyance  into  court,  was  a  saf- 
ficient  tender. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent.  Dig.  if  851-«61;    Dec.  Dig. 

Appeal  from  District  Court,  Mineral  Coun- 
ty ;  Peter  J.  Somers,  Judge. 

Action  by  the  Southern  PaelBc  Company 
against  O.  N.  Miller  and  others.  From  a 
Judgment  for  defendants,  plaintiff  appeals. 
Reversed,  and  case  remanded  for  new  trial. 

Frank  Thnnen  and  W.  M.  Singer,  both  of 
San  Francisco,  Cal.,  for  appellant  John  R. 
Melrose,  of  Hawthorne,  and  Mack  &  Green, 
of  Reno,  for  respondents. 

McCARRAN,  J.  This  action  was  brought 
in  the  court  below  to  obtain  judgment  In 
favor  of  the  plaintiff,  appellant  herein, 
against  defendants,  respondents  herein,  for 
the  sum  of  $750,  being  an  unpaid  balance, 
principal  on  a  certain  agreement  made  be- 
tween appellant  andj  respondents.  The  agree- 
ment, which  furnished  the  basis  for  the  ac- 
tion is  as  follows : 

"This  agreement,  made  the  15th  day  of  March, 
A.  D.  1907,  between  Southern  Pacific  Company, 
a  corporation  created  and  existing  under  laws  of 
the  state  of  Kentucky,  first  party,  and  C.  N. 
MiUer,  George  F.  Thompson,  and  A.  E.  Bettles, 
of  the  county  of  Esmeralda,  state  of  Nevada, 
second  parties,  witnesseth  that  for  the  sum  of 
one  thousand  ($1,000.00)  dollars,  lawful  money 
of  the  United  States,  to  be  paid  at  the  times  and 
in  the  manner  and  upon  the  terms  and  condi- 
tions hereinafter  set  forth,  first  party  agrees  to 
aeU  to  second  parties,  and  second  parties  agreo 
to  purchase  from  first  party,  all  that  certain 
lot,  piece,  or  parcel  of  land  situate  in  the  town 
of  Mina,  cotmty  of  Esmeralda,  state  of  Nevada, 
particularly  described  as  follows,  to  wit:  Lot 
six  (6)  in  block  ten  (10),  as  shown  and  delin- 
eated upon  the  map  of  said  town  filed  by  first 
party  in  the  office  of  the  county  recorder  of  said 
county  of  Esmeralda,  on  the  18th  day  of  Sep- 
tember, 1905,  and  recorded  in  Book  of  Surveys 
at  page  2,  records  of  said  county,  to  which  ref- 
erence is  hereby  made  for  further  description. 

"Second  parties  have  paid  to  first  party  the 
sum  of  two  hundred  and  fifty  ($250.00)  dollars, 
and  agree  to  pay  the  balance  of  said  purchase 
price,  to  wit,  the  sum  of  seven  hundred  and  fifty 
($750.00)  dollars,  in  installments  as  follows,  to 
wit:  Three  hundred- and  seventy-five  ($375.00) 
dollars  on  or  before  one  year  after  date ;  three 
hundred  and  seventy-five  ($375.00)  dollars  on  or 
before  two  years  after  date — together  with  in- 
terest on  the  unpaid  principal  from  date  until 
paid,  at  the  rate  of  6  per  cent  ^er  annum,  paya- 
ble annually,  and  second  parties  shall  also  pay 
all  taxes  and  assessments  of  every  kind  and 
nature  which  may  prior  to  full  payment  of  all 
said  installments  of  said  principal  and  interest 
thereon  l>e  assessed,  levied,  or  imposed  upon  the 
premises  afore  described  or  any  part  thereof. 

"And  upon  full  payment  of  said  installments 
of  said  purchase  price  and  accrued  interest 
thereon,  and  all  taxes  and  assessments  upon  said 
premises,  as  aforesaid,  first  party  covenants  and 
agrees  to  convey  said  premises  to  second  par- 
ties by  good  and  sufficient  deed  of  grant,  bar- 
gain, and  sale,  free  and  clear  of  all  liens  and  in- 
cumbrances made,  done,  or  suffered  by  it. 

"And  it  is  agreed  that  time,  wherever  men- 
tioned herein,  is  an  essence  of  this  agreement, 
and  that  if  t^e  parties  of  the  second  part  fail 
to  pay  any  stun  herein  agreed  to  be  paid  for  in- 


terest or  taxes  at  the  time,  place,  and  as  agreed 
to  be  ^aid,  that  all  sums  herein  agreed  to  lie 
paid,  including  the  amount  owing  for  unpaid 
purchase  price,  shall  thereupon,  at  the  option 
of  the  party  of  the  first  part,  tiecome  immediate- 
ly due  and  payable,  and  the  party  of  the  first 
part,  its  successors  or  assigns,  may  sue  for  and 
recover  the  sum  or  sums  so  due  for  interest,  for 
taxes,  or  for  both,  by  personal  action  for  the 
same  as  money  due  and  owing;  or  the  party  of 
the  first  part,  its  successors  or  assigns,  may  at 
its  or  their  option  sne  for  and  recover  all  sums 
due  and  unpaid,  including  the  nnpaid  purchase 
price,  by  action  in  foreclosure  of  this  agreement 
or  by  personal  action  against  the  parties  of  the 
second  part,  as  for  moneys  due  and  owing,  and 
that  either  or  any  of  such  suits  may  be  brought 
without  any  tender,  demand  or  notice  whatever 
from  the  party  of  the  first  part  snd  that  the 
party  of  the  first  part  may  levy  upon  any  mon- 
ey or  other  property  of  the  parties  of  the  sec- 
ond part  to  recover  the  amount  of  judgment  ob- 
tained, and  may,  but  need  not  first  reaort  to 
the  right  or  property  vested  in  the  parties  of 
the  second  part  by  these  presents. 

"It  is  further  understood  that,  subject  to  this 
agreement,  and  during  the  continuance  thereof, 
second  parties  shall  have  the  right  to  take  pos- 
session of,  use,  and  occupy  the  premises  afore- 
said. 

"This  agreemeat  shall  bind  the  successors, 
heirs,  and  assigns  of  the  parties  hereto. 

"In  witness  whereof  first  party  has  caused 
these  presents  to  be  signed  by  its  duly  authoriz- 
ed land  agent  and  the  second  parties  have  here- 
unto set  ueir  hands  tlie  day  and  year  first  above 
written^ 

"Southern  Pacific  Company, 

"By  Wm.  H.  Mills,  Land  Agent 
"C.  N.  MiUer. 
"George  F.  Thompson. 
"A.  E.  Bettles." 

rnie  court  below,  among  other  thin^  found 
as  follows: 

"The  court  further  finds  that  by  reason  of  the 
fact  that  plaintiff,  by  said  contract  and  agree- 
ment granted  to  defendants  the  right  to  enter 
into  the  possession  and  use,  occupy,  and  enjoy 
said  premises,  and  by  reason  of  the  fact  that 
said  defendants  did  enter  into  the  possession  of 
said  premises,  and  by  reason  of  the  fact  that 
plaintiff  retained  the  legal  title  to  said  premises 
as  security  for  the  payment  of  the  unpaid  pur- 
chase price  thereof,  and  by  reason  of  the  fur- 
ther fact  that  said  plaintiff,  by  said  contract 
and  agreement,  reserved  the  right  to  institute 
and  maintain  a  suit  or  action  for  the  foreclosure 
of  said  agreement  and  the  foreclosure  of  any 
and  all  equity  of  redemption  of  said  defendants, 
the  said  transaction  and  plaintiff's  rights  under 
said  contract  and  agreement  was  tantamount  to^ 
and,  in  effect,  a  mortgage  upon,  the  said  lands 
and  premises  to  secure  the  payment  of  said  un- 
paid purchase  price,  and  that  by  reason  of  the 
provisions  of  section  5501  of  the  Revised  Laws 
of  the  state  of  Nevada  plaintiff  is  limited  to  its 
remedy  by  a  suit  or  action  for  the  foreclosure  of 
said  mortgage,  and  this  court  is  without  jurisdic- 
tion to  render  a  judgment  for  said  alleged  debt 
in  this  action." 

Upon  the  foregoing  finding  Judgment  was 
rendered  against  appellant  From  tbis  Jndg- 
ment  direct  appeal  Is  taken  to  this  court 
The  question  to  be  determined  here  Is :  Was 
the  agreement  tantamount  to  and  In  effect 
a  mortgage? 

[1,  2]  If,  as  a  matter  of  fact,  the  relation 
of  mortgagor  and  mortgagee  was  established 
between  the  vendor  and  vendee  by  tbe  mak- 
ing of  tbis  agreement  and  the  ccmferring  <a 
possession  upon  the  vendee,  then  the  Judsment 
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of  the  trial  court  must  be  conflrmed,  because 
section  5501,  Revised  Laws,  limits  the  rem- 
edy available  to  appellant  as  mortgage  to 
an  action  In  foreclosure.  The  statute  pro- 
vides: 

"There  shall  be  but  one  action  for  the  recov- 
ery of  any  debt,  or  for  the  enforcement  of  any 
right  secured  by  mortgage  or  lien  upon  real  es- 
tate, or  personal  property,  which  actign  shall  be 
in  accordance  with  the  provisions  of  this  chap- 
ter. In  such  action,  the  judgment  shall  be  ren- 
dered for  the  amount  found  due  the  plaintiff, 
and  the  court  shall  have  power,  by  its  decree  or 
judgment,  to  direct  a  sale  of  the  encumbered 
property,  or  such  part  thereof  as  shall  l>e  neces- 
sary, and  apply  the  proceeds  of  the  sale  to  the 
payment  of  the  costs  and  expenses  of  the  sale, 
the  costs  of  the  suit,  and  the  amount  due  to  the 
plaintiff." 

The  principle  that  a  mortgage  on  real  prop- 
erty In  this  state  is  not  an  alienation,  but 
rather  a  security  for  debt,  has  been  estab- 
lished by  decisions  of  this  court  Hyman  v. 
Kelly,  1  Nev.  179;  National  Bank  v.  Kreig, 
21  Nev.  404,  32  Pac  641;  Orr  v.  TJlyatt,  23 
Nev.  134,  43  Pac.  918.  By  these  decisions 
it  has  been  established  that  a  mortgage  of 
real  property  amounts  merely  to  an  equitable 
lien  upon  the  property. 

It  is  the  contention  of  respondents,  and 
this  contention  was  affirmed  by  the  finding 
of  the  trial  court,  that,  inasmuch  as  the 
agreement  provided  that  the  title  should  re- 
main in  the  vendor,  and  that  possession 
should  be  enjoyed  by  the  vendee,  these  provi- 
sions were  sufficient  to  establish  the  relation- 
ship of  mortgagor  and  mortgagee.  If  we 
apply  to  this  reasoning  the  decisions  of  this 
court  In  the  cases  of  National  Bank  v.  Kreig 
and  Orr  v.  Ulyatt,  supra,  it  follows  that.  In- 
asmuch as  it  is  the  established  law  of  this 
state  that  a  mortgage  Is  not  an  alienation, 
but  merely  a  security  for  debt  In  the  form  of 
an  equitable  lien,  then,  the  vendor  In  this  in- 
stance retaining,  as  it  did,  the  title  to  the 
property  and  never  iwrting  with  the  same,  its 
position  in  the  premises  is  something  more 
than  a  mortgagee;  and,  as  stated  in  Gessner 
V.  Palmateer,  89  Cal.  89,  24  Pac.  608,  26  Pac. 
789,  13  L.  R.  A.  187,  the  security  held  by  the 
vendor  is  something  stronger  than  a  mort- 
gage, because  the  legal  title  Is  retained  as 
security,  whereas  in  a  mortgage  the  legal  ti- 
tle is  In  the  mortgagor ;  the  mortgagee  hold- 
ing only  an  equitable  lien. 

In  the  case  of  Longmald  v.  Ck>ulter,  123 
Cal.  215,  55  Paa  791,  the  Supreme  Court  of 
California,  in  a  case  analogous  to  the  one  at 
bar,  referring  to  the  Code  of  Civil  Procedure 
of  that  state  equal  in  force  and  effect  to  that 
found  in  our  statute  (section  6501),  held  that 
a  vendor  who  had  retained  the  title  as  se- 
curity for  the  purchase  money,  or  his  assigns 
of  the  debt,  might  sue  for  and  collect  the 
unpaid  purchase  money  in  an  action  at  law 
without,  in  the  first  instance,  resorting  to  an 
action  to  enforce  the  lien  for  the  debt  It 
further  held  that  section  726  of  the  Code  of 
Civil  Procedure^  corresponding  to  our  stat- 


ute section  5601,  did  not  apply  to  such  a  case. 
To  the  same  effect  is  the  case  of  Wood  t. 
MasOck,  2  Wash.  T.  64,  3  Pac.  612. 

As  we  said  at  the  outset,  the  vital  question 
presented  here  is  as  to  whether  or  not  the 
relationship  between  the  parties,  created  by 
the  contract  of  sale,  was  that  of  mortgagor 
and  mortgagee.  We  think  the  most  that  can 
be  said  of  tlie  contract  entered  into  t>etween 
the  parties  is  that  it  was  an  executory  con- 
tract, reserving  to  the  vendor  not  only  the 
privilege,  In  case  of  nonpayment,  to  foreclose 
all  the  rights  of  the  vendees,  but,  at  the  op- 
tion of  the  vendor,  to  collect  the  unpaid  por- 
tion of  the  purchase  money  by  personal  ac- 
tion against  the  vendees.  Nor  are  we  able 
to  discern  any  good  reason  for  a  rule  which 
would  assume  to  change  the  relationship 
thus  created  by  the  agreement  Into  one  of 
mortgagor  and  mortgagee  solely  tiecause  the 
vendee  was,  by  the  terms  of  the  agreement, 
accorded  the  right  to  take  possession.  Why 
the  mere  taking  possession  of  the  property  by 
the  party  who  had,  prior  to  the  making  of 
the  agreement,  never  had  possession,  should 
transform  the  relationship  existing  between 
the  parties  to  one  of  mortgagor  and  mort- 
gagee, we  are  unable  to  discern.  The  vendee 
In  this  instance  entered  into  an  agreement 
with  the  vendor  upon  terms,  the  latter  to  sell, 
the  former  to  buy,  the  premises  described. 
The  vendor  never  parted  with  title.  It  was 
only  subject  to  the  agreement,  and  during 
the  continuance  thereof,  that  the  vendee  ac- 
quired the  right  to  take  possession  of  or  to 
use  or  occupy  the  property.  To  say  that 
these  conditions  established  the  relationship 
of  mortgagor  and  mortgagee  between  the 
parties  who  by  their  own  act  created  the 
ccmditlons,  and  at  the  same  time  to  hold  that 
an  equitable  lien  only,  and  not  the  legal 
title,  is  by  law  vested  in  the  mortgagee, 
would  be  to  create  an  anomaly. 

Cases  presenting  conditions  such  as  those 
established  by  the  record  here  are  to  be  dis- 
tinguished from  cases  where  a  conveyance 
has  been  actually  executed,  and  a  vendor's 
lien  or  other  security  reserved  to  insure  the 
unpaid  portion  of  the  purchase  price.  Cas- 
es such  as  the  one  at  bar  are  to  be  distin- 
guished from  those  involving  contracts  In 
which  by  their  terms  the  obligation  to  pur- 
chase Is  not  assumed  by  the  vendee. 

[3]  It  is  the  contention  of  respondents  that 
appellant  cannot  demand  specific  perform- 
ance, because  of  the  failure  of  appellant  to 
make  sufficient  tender  of  conveyance.  In  ap- 
pellant's amended  complaint  we  find  the  fol- 
lowing averment: 

"ThAt  the  plaintiff  has  done  and  performed  all 
things  required  by  the  terms  and  conditions  of 
said  contract,  and  has  at  all  times,  as  provided 
in  said  contract,  been  and  is  now  ready,  able, 
and  willing  to  convey  said  premises  to  defend- 
ants as  agreed  in  said  contract,  upon  the  per- 
formance  of  the  terms  and  conditions  in  said 
contract  by  defendant  to  be  performed,  ami 
now  offers  to  deliver  such  conveyance  intt 
court" 
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In  Tlew  of  the  position  taken  hj  respond- 
eats,  we  deem  It  unnecessary  to  dwell  at 
length  on  this  phase  of  the  case.  Suffice  it  to 
say  that,  in  our  Judgment,  this  allegation, 
and  the  offer  of  appellant  therein  to  deliver 
conveyance  into  court,  constituted  a  sufficient 
tender.  Indeed,  the  offer  in  tills  respect,  and 
the  averments  thereof,  appear  to  us  to  be 
much  more  than  has  been  held  sufficient  by 
many  courts.  Smith  y.  Mohn,  87  CaL  489, 
25  Pac.  696;  Biddle  v..CoryeU,  18  N.  J.  Law, 
377,  38  Am.  Dec.  621;  Roberts  v.  Beatty,  2 
Pen.  &  W.  (Pa.)  63,  21  Am.  Dec.  410. 

The  judgment  should  be  reversed,  and  the 
case  remanded  for  a  new  trial. 

It  is  so  ordered. 

NORCROSS,  O.  J.,  and  COLEMAN,  J., 
concur. 

(39  Ner.  177) 

SOUTHERN  PAa  CO.  v.  BUTTERFIBLD 
et  aL     (Na  218S.) 

(Supreme  (3oart  of  Nevada.    I^b.  1,  1916.) 

Yknoob  ano  Pubchaseb  «=»214  —  Bkukdies 
or  Yknoob— LiABiUTY  or  Pubohaseb's  As- 

SIONEB. 

Where  land  was  sold  under  contract  pro- 
viding that  the  agreement  should  bind  the  suc- 
cessors, heirs,  and  assigns  of  the  parties,  an  as- 
signee of  the  purchasers,  who  was  not  a  party 
to  the  contract  and  did  not  execute,  sign,  or 
receive  it,  was  not  liable  to  the  vendor  for  the 
unpaid  balance  of  the  price,  since  the  promise 
of  a  purchaser  of  land  to  ijay  therefor  cannot 
be  enforced  against  his  assignee,  either  in  an 
action  for  speci6c  performance  or  for  damages, 
in  the  absence  of  agreement  to  that  effect  by 
the  assignee. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent.  Dig.  i|  436,  442-148;  Dec. 
Dig.  «s»214.] 

Appeal  from  District  (Tourt,  Mineral  Coun- 
ty; Peter  J.  Somers,  Judge. 

Action  by  the  Southern  Pacific  Company 
against  Mrs.  C.  Butterfleld,  O.  N.  MiUer,  and 
Oeorge  F.  Thompson.  From  a  Judgment  for 
defendants,  plaintiff  appeals.  Judgment  as 
to  defendant  Thompson  affirmed,  and  revers- 
ed as  to  the  other  defendants,  pursuant  to 
the  order  of  the  court  in  164  Pac.  929. 

Frank  Thunen  and  W.  M.  Singer,  both  of 
San  Francisco,  Gal.,  for  appellant.  John  R. 
Melrose,  of  Hawthorne,  and  Mack  &  Green, 
of  Reno,  for  respondents. 

McCARRAN,  J.  The  questions  Involved  in 
this  case  are  determined  by  the  decision  of 
this  court  in  case  No.  2186,  to  wit.  Southern 
Padflc  Co.,  a  Corporation,  v.  C.  N.  Miller, 
Oeorge  F.  Thompson,  and  A.  E.  Bettl«s,  164 
Pac.  929,  except  in  so  far  as  the  liablii^  of 
the  respondent  Thompson  is  concerned. 

The  contract  Involved  in  this  case  was  one 
between  appellant  and  respondents  Butter- 
field  and  Miller  for  the  sale  and  purchase  of 
land.  Stipulated  payments  were  agreed  up- 
on, and  time  was  made  of  the  essence  of  the 


contract  The  legal  title  was  retained  In  the 
vendor,  appellant  herein.  The  right  of  oc- 
cupancy and  possession  was  by  the  terms  of 
the  contract  accorded  to  the  vendee. 

It  is  alleged  in  appellant's  amended  com- 
plaint: 

"That  on  December  13,  1907,  defendant  Mrs, 
0.  Butterfield  executed  and  delivered  onto  de- 
fendant Oeorge  F.  Thompson  a  conveyance 
transferring  to  said  defendant  Thompson  the 
undivided  one-half  of  the  property  rights  and 
obligations  of  said  Mrs.  C.  Butterfield  under  the 
contract  above  mentioned." 

In  the  determination  of  the  case,  the  trial 
court  found: 

"That  said  defendant  George  F.  Thompson 
was  not  a  party  to  and  did  not  execute,  sign,  or 
receive  the  said  contract  and  agreement  at  the 
time  of  the  execution  thereof;  that  subsequent 
to  the  execution  and  delivery  of  said  contract 
the  said  defendant  Mrs.  C.  Butterfield  made, 
executed,  and  delivered  to  said  def^dant  George 
F.  Thompson  her  certain  deed  of  conveyance 
conveying  to  said  George  F.  Thompson  all  her 
right,  title,  and  interest  in  and  to  the  said  lands 
and  premises." 

It  is  the  contentiiHi  of  appellant  that.  In- 
asmuch as  the  contract  between  appellant 
and  respondents  Butterfield  and  Miller  pro- 
vides that  "this  agreement  shall  bind  the  suc- 
cessors, heirs,  and  assigns  of  the  parties 
hereto,"  the  respondent  Thompson,  being  the 
assignee  of  one  of  the  vendees  under  the  con- 
tract, is  by  reason  of  the  abote-quoted  pro- 
vision resiwnsible  for  the  obligations  created 
by  the  contract. 

In  the  trial  court,  as  well  as  in  this  court, 
the  appellant  took  the  position  that  respond- 
ent Thompson's  liability  grew  out  of  his  be- 
ing the  assignee  of  one  of  the  vendees,  un- 
der the  contract  The  complaint  charges  a 
conveyance  from  the  vendee  Butterfield  to 
the  respondent  Thomiwon,  transferring  an 
undivided  one-half  of  the  property  rights  and 
obligations  of  the  vendee.  Let  us  assume, 
without  determining,  that  this  allegation  was 
sufficient  to  charge  Thompson  with  being  the 
assignee  of  the  vendee  Butterfield.  The  law, 
we  think.  Is  well  settled  that  the  promise 
of  a  vendee  of  land  to  pay  piirchaae  money 
cannot  be  enforced  against  his  assignee,  ei- 
ther in  an  action  for  specific  performance 
or  in  an  action  for  damages,  unless  there  is 
an  agreement  to  that  effect  on  the  part  of 
the  assignee.  The  fact  that  a  contract  or 
agreement  contains  a  provision,  as  In  the 
case  at  bar,  "binding  the  successors,  heirs, 
and  assigns  of  the  parties  hereto,"  Is  not 
of  itself,  as  a  general  rule,  sufficient  to  Im- 
pose personal  liability  upon  the  assignee, 
unless  by  specific  agreement  to  that  effect  or 
by  an  agreed  substitution  ot  the  assignee 
for  the  vendee.  Hugel  v.  Habel,  132  App. 
Dlv.  327,  117  N.  T.  Supp.  78. 

In  the  case  of  Llsenby  v.  Newton,  120  CaL 
571,  52  Pac.  813,  65  Am.  St  Rep.  203,  the 
matter  under  consideration  was  similar  to 
that  at  bar,  and  the  court  held  to  the  effect 
that  an  assignee  of  a  contract  for  the  pni^ 
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Chase  of  land  Is  not  personally  liable  fbr  the 
unpaid  pnrcbase  price,  and  this,  too,  even 
though  the  contract  of  sale  and  purchase 
specifies  that  Its  prorlslons  shall  apply  to 
and  bind  the  heirs,  executors,  adntinlstra- 
tors,  and  assigns  of  the  respective  parties. 
The  doctrine  ennnclated  In  that  case  was 
made  In  the  light  of  the  rule  that  a  covenant 
of  this  kind  made  by  a  vendee  Is  personal, 
and  hence  an  assignee  cannot  be  charged 
with  Its  i)erformance. 

In  the  case  of  Corbns  et  aL  v.  Teed,  89 
III.  20S,  the-  court  held  that  the  vendor  of 
land  under  a  contract  assigned  by  the  ven- 
dee must  make  tender  of  conveyance  to  the 
original  purchaser.  There  being  a  lack  of 
privity  between  the  vendor  and  the  assignee 
In  the  making  or  in  the  assignment  of  suc^ 
a  contract  It  was  held  that  the  former  could 
not  compel  the  latter  to  perform,  even  though 
the  assignee  .had,  after  the  taking  of  the  as- 
signment, carried  out  the  provisions  of  the 
contract  by  making  a  payment  thereon. 

The  holding  of  the  Snpreme  Court  of  Midi 
igan  In  the  recent  case  of  Midland  Savings 
Bank  v.  Prouty  Co.,  158  Mich.  656,  123  N,  W. 
549,  133  Am.  St  Bep.  401,  la  to  the  same 
effect 

The  Supreme  Court  of  Georgia,  In  the  case 
of  Conch  V.  Crane,  142  Ga.  22,  82  S.  E.  459, 
we  think  very  properly  held  that  an  assignee 
of  a  vendee  cannot  be  held  liable  to  the  ven- 
dor unless  by  agreed  assumption  of  the  ven- 
dee's obligations. 

In  the  case  of  Blmrose  v.  Matthews  et  aL, 
78  Wash.  32,  138  Pac.  319,  the  Supreme  Court 
of  Washington  held  that.  In  the  absence  of 
express  agreement,  the  covenants  of  a  pur- 
chaser of  land  to  take  tlitle  or  pay  the  pur- 
chase money  cannot  be  enforced  against  his 
assignee  In  the  absence  of  an  express  agree- 
ment binding  him  so  to  do,  and  the  court 
there  had  under  consideration  a  case  in 
which  the  contract  of  sale  provided  that 
the  covenants  therein  contained  should  bind 
the  assigns  of  the  parties. 

It  is  correctly  stated  by  a  recent  and  very 
reliable  compilation  that: 

An  assignment  "cannot  shift  the  assignor's 
liability  to  the  assignee,  because  it  is  a  well- 
established  rule  that  a  party  to  a  contract  can- 
not relieve  himself  of  his  obliKations  by  assign- 
ing the  contract.  Neither  does  it  have  the  effect 
of  creating  a  new  liability  on  the  part  of  the 
assignee,  to  the  other  party  to  the  contract  as- 
signed, oecause  the  assignment  does  not  bring 
them  together,  and  consequently  there  cannot  be 
a  meeting  of  the  minds  essential  to  the  formation 
of  a  contract"     R.  C.  L.  vol.  2,  p.  626. 

There  Is  an  absence  of  the  essential  ele- 
ment of  privity  between  the  appellant  com- 
pany, as  vendor  under  the  contract  and  the 
respondent  Thompson,  even  assuming  that 
the  latter  was  the  assignee  of  the  vendee. 

The  Judgment  of  the  lower  court  as  to 
the  respondent  Thompson  is  afiSrmed.  As  to 
the  respondents  Butterfleld  and  MUler,  the 
Judgment  of  the  lower  conrt  Is  reversed,  pur- 


suant to  the  order  of  this  court  In  case  Na 
2186. 
It  Is  so  ordered. 

NORCROSS,   a   X,   and   COLEMAN,   X, 
concur. 


(89  Nev.  188) 
Ez  parte  BOOTH.     (No.  2216.) 
(Supreme  Court  of  Nevada.    Feb.  9,  1916.) 

1.  CbiuIitai.  Law  «=»995— Tbiai/— VjcanicT. 

A  judgment  must  follow  and  be  supported 
by  the  verdict  and,  if  the  verdict  is  not  such 
as  is  determinative  of  the  issues  made  by  plea  of 
not  p;uilty,  it  is  a  void  verdict,  and  the  court  has 
no  jurisaiction  to  enter  judgment' thereon. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {§  2618,  2521,  2523-2526, 
2528%,  2530,  2S6-254S;   Dec.  Dig.  <Ss»996.] 

2.  LiBEI.  ANO   SlARDEB  $=>141  —  OFFBNSBS  — 

Degbees. 

Rev.  Laws,  {  6428,  declaring  that  every  per- 
son convicted  of  libel  shall  be  fined  in  a  sum  not 
exceeding  $5,000  or.  imprisoned  in  the  county 
jail  not  exceeding  one  year,  or  in  the  state  pris- 
on not  exceeding  five  yean,  divides  the  crime  of 
libel  into  two  offenses,  one  a  felony,  and  the  oth- 
er a  misdemeanor. 

.    [Ed.   Note.— B^or  other  cases,  see  Ubel  and 
Slander;  Cent  Dig.  {  402;   Dec.  Dig.  i8=>141.1 

3.  Libel  and  SulNdeb  ^=>i58  —  OrFBNSES  — 
Pbovince  ot  Jubt. 

Under  Rev.  Laws,  |  6428,  declaring  that 
every  person  convicted  of  libel  shall  be  fined  in 
a  sum  not  exceeding  $5,000,  or  imprisoned  in 
the  county  jail  not  exceeding  one  year,  or  in 
the  state  prison  not  exceeding  five  years,  and 
that  the  jury  shall  have  the  right  to  determine 
the  law  and  the  fact  together  with  section  7196, 
also  declaring  that  toe  jury  shall  have  the  right 
to  determine  the  law  and  the  fact  the  determi- 
nation whether  a  libel  is  a  felony  or  a  misde- 
meanor is  for  the  jury. 

[Ed.  Note. — For  other  cases,  see  Libel  and 
Slander,  Cent  Dig.  {  443;    Dec.  Dig.  <S=>158.] 

4.  Cbiminal  Law  «=a875— Tbial— Vebdict. 

A  verdict  will  not  be  held  void  for  uncer- 
tainty if  its  meaning  can  be  determined  by  ref- 
erence to  the  record. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  SS  2089,  2090;  Dec.  Dig.  <8=p 
875.] 

5.  Habeas  Cobpus  «s>30— Ebbonkous  Veb- 

DICT— DiSCHABQE. 

Though  a  verdict  may  be  so  erroneous  as 
to  warrant  reversal  without  being  entirely  void, 
it  will  not  anthorize  discharge  on  liabeas  cor- 
pus of  one  sentenced  thereunder. 

[Ed.  Note. — For  other  cases,  see  Habeas  Cor- 
pus, Cent  Dig.  i  25 ;    Dec.  Dig.  «=»30.] 

6.  Libel  and    Slandeb  ^=>160— Offerbks— 
Vebdiot. 

Rev.  Laws,  t  6428,  declares  that  the  punish- 
ment for  libel  shall  be  fine  and  imprisonment  in 
the  county  jaU,  or  imprisonment  in  the  peniten- 
tiary, and  that  the  jury  shall  be  the  judge  of  the 
law  and  the  fact  Section  7196  makes  similar 
provision.  Sections  7216  and  7218  declare  that 
a  verdict  on  a  plea  of  not  guilty  shall  be  either 
guilty  or  not  guilty,  and  that  if  a  crime  is  dis- 
tinguished into  degrees,  the  jury  must  find 
the  degree,  while  sections  7221  and  7222  provide 
for  the  reconsideration  of  an  informal  verdict 
and  that  no  judgment  of  conviction  shall  be  giv- 
en unless  the  jury  find  expressly  against  the  de- 
fendant In  a  prosecution  for  libel  the  verdict 
was:  "We,  the  jury,  »  »  •  find  the  defend- 
ant   *    *    *    guilty  of  a  gross  misdemeanor." 
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Held  that,  aa  the  jury  were  entitled  to  find  the 
grade  of  the  offense,  and  as  the  whole  record 
might  be  looked  to,  the  verdict  was  not  so  in- 
definite that  a  jud^ent  entered  thereon  was 
▼oid;  such  verdict  indicating  the  degree  of  the 
offense  of  which  accused  was  convicted. 

[Ed,  Note.— For  other  cases,  see  Libel  and 
Slander,  Cent.  Dig.  {  445;   Dec.  Dig.  <&=>160.] 

Original  application  by  W.  W.  Booth  for  a 
writ  of  habeas  corpua    Writ  denied. 

Milton  Detch,  of  Goldfleld,  and  Piatt  & 
Sanford,  of  Carson  City,  for  petitioner.  Geo. 
B.  Thatcher,  Atty.  Gen.,  and  J.  A.  Sanders, 
Dlst.  Atty.,  of  Tonopab,  for  respondent 

•NORCBOSS,  C.  J.  This  Is  an  original  pro- 
ceeding In  habeas  corpus  presenting  but  one 
question,  to  wit,  the  jurisdiction  of  the  court 
below  to  render  the  particular  judgment  ui>- 
on  which  petitioner  was  sentenced  to  be  con- 
fined in  the  county  jail  of  Nye  county. 

Petitioner  was  proceeded  against  for  the 
crime  of  libel  under  the  provisions  of  section 
163  of  the  Crimes  and  Punishments  Act  (Rev. 
Laws,  {  6428),  as  amended  by  Stats.  1915,  p. 
423.  So  much  of  the  section  as  involves  the 
question  presented  in  this  proceeding  reads: 

"A  libel  is  a  malicious  defamation.  *  •  • 
Every  person,  •  •  •  convicted  of  the  of- 
fense, shall  be  fined  in  a  sum  not  exceeding  five 
thousand  dollars,  or  imprisonment  in  the  county 
jail  not  exceeding  one  year,  or  in  the  state  pris- 
on not  exceeding  five  years.  In  all  prosecu- 
tions for  libel  •  •  •  the  jury  shall  have  the 
right  to  determine  the  law  and  the  fact" 

The  trial  resulted  In  a  verdict  of  the  Jury 
In  the  following  form: 

"We,  the  jury  in  the  above-entitled  cause,  find 
the  defendant  W.  W.  Booth,  guilty  of  a  gross 
misdemeanor. 

Judgment  was  entered  upon  the  verdict,  re- 
citing, among  other  matters,  that  the  verdict 
of  the  jury  found  the  defendant  "guilty  of  a 
gross  misdemeanor,  to  wit,  libel  as  charged 
in  said  information." 

No  attack  Is  made  upon  the  form  of  the 
judgment  It  Is  the  contention  of  counsel 
for  petitioner  that  the  judgment  Is  not  re- 
sponsive to  the  verdict;  that  the  verdict  up- 
on Its  face  shows  that  defendant  was  not  con- 
victed of  an  offense  embraced  in  the  charge 
alleged  In  the  information,  and  hence  the 
court  was  without  jurisdiction  to  enter  Judg- 
ment thereon. 

It  Is  the  contention  of  counsel  for  respond- 
ent In  this  case  that  the  section  of  our  stat- 
ute defining  and  punishing  libel,  by  the  pro- 
visions relating  to  punishments  which  may 
be  Imposed,  subdivides  libel  Into  two  grades 
or  degrees,  one  of  which  Is  made  a  felony, 
and  the  other  of  which  Is  made  a  gross  mis- 
demeanor ;  that  It  was  within  the  province  of 
the  jury  to  determine  the  grade  or  degree  of 
offense ;  and  that  the  language  of  the  verdict, 
when  read  In  connection  with  the  informa- 
tion and  in  the  light  of  statutory  provisions, 
was  entirely  proper. 

[1-6]  It  Is  a  well-settled  proposition  of  law 
that  In  a  criminal  case  tried  by  jury  the  Judg- 
ment must  follow  and  be  supported  by  the 


verdict;  In  other  words,  that  If  tbe  verdict 
of  the  jury  is  not  such  as  is  determinative  of 
the  issues  made  by  the  plea  of  not  guilty,  it 
is  a  void  verdict,  and  the  court  has  no  Juris- 
diction to  enter  Judgment  thereon.  If  a  Te^ 
diet  of  a  jury  finds  a  defendant  guilty  of  an 
offense  other  than  that  charged  in  the  Indict- 
ment, it  is  Clearly  void,  and  a  Judgment  based 
there<»i  is  likewise  void.  The  cases  of  Ex 
parte  Dela,  25  Nev.  346,  60  Pac.  217,  S3  An. 
St  Rep.  603,  Ex  parte  Harris,  8  Okl.  Or. 
397,  128  Pac.  156,  and  Mai  v.  People.  224  111. 
414,  79  N.  K.  633,  cited  by  coupsel  for  peti- 
tioner, are  based  on  this  principle  of  law. 

By  section  366  of  tbe  Criminal  Practice 
Act  (Rev.  Laws,  {  7216)  it  is  provided  that: 

"A  verdict  upon  a  plea  of  not  guilty  shall  be 
either  'guilty'  or  'not  guilty,'  which  imports  a 
conviction  or  acquittal  of  the  offense  charged  in 
the  indictment" 

By  section  368  (Rev.  Laws,  |  7218)  it  Is  pro- 
vided: 

"Whenever  a  crime  is  distinguished  into  de- 
grees, the  jury,  if  they  convict  the  defendant, 
must  find  the  degree  of  the  crime  of  which  be  is 
guilty." 

See,  also.  Rev.  I^ewa,  {  7244. 
By  section  371  (Rev.  Laws,  t  7221)  it  is. 
among  other  things,  prAvlded: 

"If  the  jury  render  an  informal  verdict  tbe 
court  may  direct  them  to  reconsider  it  and  it 
shall  not  be  recorded  until  it  is  rendered  in 
some  form  from  which  it  can  be  clearly  under- 
stood what  the  intent  of  the  jury  is." 

By  section  372  (Rev.  Laws,  (  7222)  tt  Is, 
among  other  things,  provided: 

"But  no  judgment  of  conviction  can  be  given 
unless  the  jury  find  expressly  against  the  de- 
fendant upon  the  issue." 

It  will  be  seen  from  the  statute  above  quot- 
ed that  a  verdict  finding  a  defendant 
"guilty,"  without  more,  is  sufficient,  unless 
the  crime  charged  is  distinguished  into  de- 
grees when  the  degree  of  guilt  must  be  found 
also.  When  such  a  verdict  is  returned,  the 
jury  may  be  said  to  have  found  expressly 
against  the  defendant  upon  the  Issue.  It  is 
not  necessary  under  the  statute  that  a  ver- 
dict to  be  sufficient  should  specify  the  crime 
charged,  no  more  than  it  is  necessary  for  a 
defendant  to  specify  the  crime  charged  when 
entering  a  plea  of  "guilty"  or  "not  guilty." 
Rev.  Laws,  S§  7106,  7107,  7216.  A  verdict  of 
"guilty,"  says  the  statute  (Rev.  Laws,  i  72161, 
"imports  a  conviction  or  acquittal  of  the  of- 
fense charged  in  the  indictment" 

In  determining  tbe  effect  of  the  words  "of 
a  gross  misdemeanor"  following  the  word 
"guilty"  in  the  verdict  It  will  be  necessary  to 
determine  the  nature  of  the  crime  of  UbeL 
It  Is  one  of  the  few  crimes  to  be  found  in 
our  statutes- which  may  be  punished  either  as 
a  felony  or  as  a  gross  misdemeanor. 

In  tbe  case  of  State  v.  MicOormick,  14  Kef. 
347,  this  court  dismissed  an  appeal  from  a 
judgment  imposing  a  jail  sentence  upon  the 
ground  that  this  court  had  no  Jurisdiction 
upon  an  appeal  In  a  criminal  case  unless 
the  same  amounted  to  a  felony.  The  statute 
under  which  the  defendant  was  convicted 
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In  the  HcCormtck  Case  provided  that  npon 
conTictlon  the  defendant  should  "be  punish- 
ed by  fine  not  exceeding  one  thousand  dol- 
lars, or  by  imprisonment  not  exceeding  two 
years,  or  by  both  such  fine  and  imprisonment; 
as  the  court  shall  adjudge,  and,  if  snch  im- 
prisonment shall  be  tor  a  period  exceeding 
six  months,  tbe  same  shall  be  In  the  state's 
prison."  St  1S79,  p.  121.  Referring  to 
the  provisions  of  this  statute,  this  court, 
speaking  tbrough  Hawley,  J.,  said: 

"The  charge  in  the  indictment  is  of  a  felony ; 
but  under  the  provisions  of  the  statute  the  of- 
fense may  be  punished  either  as  a  felony  or  a 
misdemeanor.  The  Attorney  General  contends 
that  the  punishment  inflicted  by  the  court  deter- 
mines the  grade  of  the  offense.  People  v.  Cornell, 
16  Cal.  187,  and  People  v.  Apgar,  35  Cal.  389, 
are  cited  in  support  of  this  position.  The  princi- 
ples decided  and  the  conclusion  reached  in  these 
cases  authorize  the  dismissal  of  the  appeal  here- 
in.   ••    • 

"If  punished  as  a  felony,  that  is  the  'offense 
charged,'  from  which  an  appeal  may  be  taken. 
If  punished  as  a  misdemeanor,  that  is  the  'of- 
fense charged,'  and  an  appeal  will  not  lie." 

Tbe  doctrine  of  the  McCormlck  Case  was 
again  affirmed  by  this  court  tn  State  v.  Quinn, 
16  Nev.  89.  In  the  case  of  People  t.  Cornell, 
16  CaL  187,  cited  by  this  court  in  the  Mc- 
Cormlck Case,  the  Supreme  Court  of  Cali- 
fornia uses  this  expression: 

"In  other  words,  this  sort  of  assault  is  a  fel- 
ony or  misdemeanor,  according  to  the  facts,  and 
we  must  take  the  judgment  -of  the  court  affixing 
the  punishment  as  determining  the  class  to 
which  the  particular  ofFense  charged  belongs." 

The  Apgar  Case,  In  85  Cal.  389,  cited  su- 
pra, affirms  the  decision  of  the  court  in  Peo- 
ple V.  Cornell,  supra. 

In  the  case  of  Gandy  v.  State,  10  Neb.  243, 
4  N.  W.  1019,  the  Supreme  Court  of  Nebras- 
ka also  adopted  the  rule  in  the  Cornell  Case. 
The  court  in  the  Gandy  Case,  among  other 
things,  said: 

"Besides,  if  it  were  intended  by  section  6441 
to  enable  the  court,  in  affixing  the  punishment 
for  a  given  offense,  in  its  discretion  to  consider 
it  either  as  a  felony  or  as  a  mere  misdemeanor, 
then  we  think  the  rule  adopted  by  the  Supreme 
Court  •  •  •  in  the  case  of  People  v.  Cor- 
nell, 16  Cal.  187,  should  be  applied,  viz.:  That 
the  punishment  actually  inflicted  must  deter- 
mine the  grade  of  that  offense.  This  rule  cer- 
tainly has  the  merit  of  being  both  just  and  hu- 
mane." 

In  the  Gandy  Case  the  Nebraska  court 
was  considering  the  question  whether  a  de- 
fendant convicted  of  an  ofTense  punishable 
both  as  a  felony  and  as  a  misdemeanor,  the 
Judgment  entered  being  as  for  a  misdemean- 
or, could  be  said  to  have  los^  his  civil  rights 
which  follows  upon  conviction  for  a  felony. 
The  court  held  in  the  Gandy  Case  that  such 
civil  rights  were  not  forfeited. 

It' Is  contended  by  counsel  for  petitioner 
that  the  McCormlck  and  Quinn  Cases  have 
no  bearing  upon  the  question  of  the  Juris- 
diction of  the  court  to  pass  sentence  upon 
the  verdict  rendered  In  the  case  at  bar.  It 
is  true  that  those  cases  were  determining 
the  ultimate  question  of  the  Jurisdiction  of 
this  court  under  the  constitutional  provisions 


limiting  the  right  of  appeal  to  tbls  court  to 
cases  of  fel<my.  But,  In  order  to  hold  this 
court  to  be  without  such  jurisdiction,  it  was 
necessary  to  hold  as  a  preliminary  proposi- 
tion that  the  respective  statutes  "charged" 
two  grades  of  offenses.  The  language  of  the 
California  court  in  the  Cornell  Case  was  also 
quoted  with  approval  to  the  effect  that  the 
respective  crime  charged  was  "according  to 
the  facts."  We  think  tbere  Is  no  other  con- 
struction to  be  placed  upon  these  decisions 
than  a  holding  that  In  a  dime  providing  for 
punishments  of  the  character  prescribed  In 
our  libel  statute  an  indictment  or  informa- 
tion charges  two  grades  of  the  same  offense, 
one  a  felony,  and  one  a  gross  misdemeanor. 

Relative  to  the  contention  of  counsel  for 
the  state  that  libel  is  distinguished  into  de- 
grees, little  authority  can  be  found.  Cyc. 
says: 

"In  criminal  law  the  term  [degree]  denotes 
a  particular  grade  of  crime  more  or  less  culpable 
than  another  grade  of  the  same  offense.  13 
Cyc.  766,  citing  Rapalje  &  L.  L.  Diet. 

The  courts  seem  never  to  have  had  occa- 
sion to  consider  whether  a  statute  like  the 
one  in  question  should  be  regarded  as  dis- 
tinguished into  degrees,  and  hence  a  duty 
imposed  upon  the  Jury  to  determine  the  par- 
ticular degree.  So  far  as  the  definition  given 
Is  concerned.  It  Is  as  applicable  to  a  statute 
of  the  character  In  question  as  it  would  be 
if  (hat  statute  divided  the  crime  into  first 
and  second  degrees,  and  punished  the  former 
as  a  felony,  and  the  latter  as  a  gross  misde- 
meanor. The  precise  determination  of  the 
question  here,  bowever,  we  think  unneces- 
sary, In  view  of  the  law  peculiar  to  prosecu- 
tions for  criminal  libel.  Whether  a  certain 
libel  is  a  felony  or  a  misdemeanor  Is  either  a 
question  of  law  or  a  question  of  fact,  and  it 
Is  the  province  of  the  Jury  to  determine  both 
these  questions.  Rev.  Laws,  H  6428,  7196. 
It  Is  therefore  proper,  if  not  essential,  that 
the  Jury  In  lll>el  cases  determine  not  only  the 
guilt  but  the  degree  or  grade  of  guilt 

If  the  verdict  in  this  case  had  been  "guilty 
of  libel  of  the  grade  or  degree  of  a  gross  mis- 
demeanor," we  can  hardly  see  where  there 
could  be  room  to  question  its  sufficiency. 
It  is  contended,  however,  that,  because  many 
offenses  come  within  the  class  of  gross  mis- 
demeanor, it  cannot  be  ascertained  from  the 
verdict  in  question  what  gross  misdemeanor 
was  intended.  If  in  determining  the  suffi- 
ciency of  a -verdict  courts  must  look  exclu- 
sively to  the  verdict,  there  would  be  much 
force  In  the  contention  of  counsel  for  peti- 
tioner. A  verdict  of  "guilty,"  which  our  stat- 
ute says  is  sufficient  in  cases  other  than  those 
divisible  into  degrees,  by  Itself  would  be  un- 
intelligible, but  reference  may  be  had  to  the 
indictment  or  information  In  making  up  the 
Judgment 

It  is  well  settied,  at  least  by  the  weight 
of  modem  authority,  that  a  verdict  will  not 
be  held  void  for  uncertainty  If  Its  meaning 
can  be  determined  by  reference  to  the  rec- 
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ord,  parttealarly  the  IncDctmeht  or  Informa- 
tion. People  y.  Tierhey,  260  VX.  615,  95  N. 
E.  447;  Mai  t.  People,  224  111.  418,  79  N.  B. 
633 ;  Donovan  r.  People,  215  111.  623,  74  N.  E3. 
772;  State  v.  Gregory,  153  N.  0.  646,  69 
S.  E.  674 ;  State  v.  Braden,  78  Kan.  676,  96 
Pac.  840;  Ez  parte  McLean,  84  Kan.  862, 
115  Paa  647,  36  L.  R.  A.  (N.  S.)  663 ;  Arnold 
▼.  State,  61  Oa.  144;  DooUttle  r.  State,  93 
Ind.  272;  Burgess  t.  State,  S3  Tex.  Cr.  R. 
9,  24  S.  W.  286;  Howell  t.  State,  10  Tex. 
App.  298;  Hoback  ▼.  Com.,  28  Grat.  (Va.) 
922;  Washington  ▼.  State,  56  lla.  194,  46 
South.  417;  Albritton  ▼.  State,  64  Fla.  6, 
44  South.  746;  Bunch  T.  State,  58  Fla.  9, 
60  South.  634,  138  Am.  St.  Rep.  91;  State 
T.  De  Witt,  186  Mo.  61,  84  S.  W.  956;  State 
T.  Grossman,  214  Mo.  233,  113  S.  W.  1074; 
State  T.  Jefferson,  120  La.  116,  44  South. 
1004 ;  Hines  v.  State,  48  Tex.  Cr.  R.  24,  85 
S.  W.  1057;  People  t.  Holmes,  118  Cal.  444, 
60  Pac.  675;   12  Cyc.  690. 

In  People  t.  Tlerney,  supra,  the  Supreme 
Court  of  Illinois  said: 

"A  verdict  ia  not  to  be  construed  with  the 
came  strictness  as  an  indictment,  but  it  is  to  be 
liberally  construed,  and  all  reasonable  intend- 
ments will  be  indulged  in  its  support,  and  it  will 
not  be  held  insufficient,  unless,  from  necessity, 
there  is  doubt  as  to  its  meaning.  People  t.  Lee, 
237  111.  272  [86  N.  B.  573].  The  rule  is  that, 
in  determining  the  sufficiency  of  a  verdict,  and 
a  judgment  of  conviction  based  thereon,  the  en- 
tire record  will  be  searched,  and  all  parts  of  the 
record  interpreted  together,  and  a  deficiency 
at  one  place  may  be  cured  by  what  appears  at 
another.  People  v.  Murphy,  188  lU.  144  [58 
N.  B.  984].  Under  the  Habitual  Criminals  Act 
it  was  only  necessary  to  set  out  in  the  indict- 
ment the  former  conviction  of  the  plaintiff  in 
error  in  apt  words,  which  it  is  conceded  was 
done  in  this  case,  and,  as  the  evidence  heard  up- 
on the  trial  is  not  incorporated  into  the  record, 
this  court  clearly  is  bound  to  presume,  in  con- 
sideration of  the  verdict  of  the  jury  finding  the 
plaintiff  in  error  guilty,  and  the  judgment  of 
conviction  based  thereon,  that  the  trial  court 
confined  the  evidence  to  the  issues  involved  up- 
on the  trial,  and  that  the  finding  of  the  jury 
that  the  plaintiff  in  error  had  been  'convicted 
of  robbery  and  had  served  a  term  in  the  peniten- 
tiary of  this  state  for  such  offense,'  referred  to 
the  previous  robbery  charged  in  the  first  par- 
agraph of  the  .second  count  of  the  indictment, 
and  not  to  some  other  robbery  which  was  entire- 
ly foreign  to  the  issues  involved  in  the  trial  of 
the  case  then  on  hearing  before  the  court  and 
jury." 

In  Ex  parte  McLean,  supra,  the  Kansas 
Supreme  Court  said: 

"A  verdict  of  guilty,  which  can  apply  to  but 
one  of  the  offenses  or  degrees  charged  in  the 
information  sufficiently  complies  with  the  stat- 
ute requiring  a  specification  of  the  degree,  al- 
thoagh  its  language  ma;  also  fit  other  offenses  or 
degrees  that  are  not  included  in  the  charge.  *  *  * 
There  are  manifest  reasons  whjr  a  judgment 
should  be  required  to  be  complete  in  itself  that 
do  not  apply  in  the  case  of  a  verdict — why  the 
same  fullness  of  expression  is  not  required  in 
the  verdict,  upon  which  the  court  itself  is  to 
act,  as  in  the  judgment,  under  which  the  pen- 
alty of  the  law  is  to  be  inflicted.  Here  the 
court  interpreted  the  verdict  in  the  light  of  the 
information,  and  found  that  the  defendant  had 
been  convicted  of  that  kind  of  grand  larceny  the 
extreme  penalty  for  which  is  confinement  for 
five  years.    This  finding  was  recited  in  the  judg- 


ment, which  ordered  a  punishment  in  aocord- 
ance  therewith." 

In  Amqld  t.  State,  supra,  the  Supreme 
Court  of  Georgia  aald: 

"Verdicts  are  to  have  a  reasonable  intendment 
and  to  receive  a  reasonable  construction,  and  are 
not  to  be  set  aside  unless  from  necessity.  Code. 
3561;  [Wood  v.  McGuire]  17  Ga.  361  [63  Am. 
Dec.  246];  [Gardner  v.  Kersey]  39  Ga.  664  [99 
Am.  Dec.  484].  And  this  is  the  general  spirit  of 
the  Code,  as  well  as  the  expression  of  the  more 
universal  tendency  of  jurisprudence  towards  free- 
dom from  that  slavish  adherence  to  technical 
nicety  which  is  the  reproach  of  the  common 
law.'' 

In  Burgess  r.  State,  supra,  the  Texas  Court 
of  Criminal  Appeals,  referring  to  the  verdict 
under  consideration  In  that  case,  said: 

"The  verdict  of  the  jury,  when  considered  in 
connection  with  the  diarge  in  the  indictment, 
and  instructions  ^ven  by  the  court  to  the  jury, 
is  not  vague,  but  is  very  certain." 

Upon  the  subject  of  verdicts  generally  the 
following  excerpt  from  Bishop's  New  Crim- 
inal Law,  vol.  1,  i  lOdS,  Is  Instructive: 

"The  language  of  the  verdict,  being  that  of 
lay  people,'  need  not  follow  the  strict  rules  of 
pleading,  or  be  otherwise  technical.  Whatever 
conveys  the  idea  to  the  common  understanding 
will  suffice.  And  all  fair  intendments  will  be 
made  to  support  it." 

This  Is  substantially  our  statutory  require- 
ment, quoted  supra,  that  the  verdict  be  "ren- 
dered in  some  form  from  which  It  can  be 
clearly  understood  what  the  Intent  of  the 
jury  is." 

This  case.  In  some  of  Its  features,  presents 
a  somewhat  novel  situation  and  it  has  been 
necessary  to  determine  it  upon  an  application 
of  established  legal  principles  without  the 
aid  of  precedents  precisely  in  point.  We 
have  very  carefully  considered  the  numerous 
citations  of  respective  counsel,  a  few  of 
which  only  It  will  be  profitable  to  refer  to 
specially.  In  considering  these  cases,  it  Is 
important  to  bear  in  mind  that,  with  bat  two 
exceptions,  they  were  all  upon  appeal  or 
writ  of  error,  where  the  province  of  the 
court  Is  quite  difTerent  than  iH>on  habeas 
corpus,  where  the  question  Is  confined  to  one 
of  jurisdiction.  A  verdict  may  be  so  errone- 
ous as  to  warrant  a  reversal,  but  not  so  er- 
roneous as  to  be  entirely  void.  In  most  in- 
stances the  cases  do  not  expressly  decide 
whether  the  particular  verdict  was  held  void 
or  merely  erroneous. 

The  cases  dted  may  be  regarded  as  falling 
within  certain  general  classifications.  Those 
holding  that  a  verdict  for  an  offense  differ- 
ent from  that  charged  in  the  indictment  Is 
void  have  already  been  alluded  to  (see  cita- 
tions supra).  This  case  Is  clearly  not  within 
that  class;  for  the  words  "gross  misdemean- 
or" do  not  describe  a  particular  or  generic 
offense,  but  define  simply  a  general  class  or 
grade  of  offense,  determined  by  the  limit 
fixed  by  law  upon  the  punishment  whidk 
may  he  imposed.    Bev.  Laws,  {  6266. 

Another  class  of  cases  dted  deals  wltli  ver- 
dicts finding  a  defendant  guilty  of  certain 
specified  acts^  omitting  certain  other   acts 
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charged  whicb  are  essential  to  a  complete 
offense.  The  following  cases  cited  are  within 
this  class:  Webber  r.  State,  10  Mo.  S;  Dono- 
van V.  People.  216  111.  620,  74  N.  B.  772;  Peo- 
ple T.  Lee,  237  IlL  272,  86  N.  B.  573.  Cases 
within  this  class  are  clearly  not  in  point  in 
the  case  at  bar.  Besides,  such  verdicts  are 
not  aided  by  a  reference  to  the  record. 

Cases  dted  which  may  be  classified  as 
holding  verdicts  too  vagne,  indefinite,  uncer- 
tain, or  inconsistent  to  support  the  judg- 
ment are  the  following:  Sbarff  v.  Comm.,  2 
Bin.  (Pa.)  S14;  Miles  ▼.  State,  3  Tex.  App. 
68;  HoweU  v.  State,  10  Tex.  App.  29S;  Sen- 
terflt  V.  State,  41  Tex.  188 ;  Com.  v.  Smith,  2 
Va.  Cas.  327;  State  v.  Weeks,  23  Or.  3,  34 
Pac.  1095;  People  v.  Ah  Gow,  63  Cal.  627; 
People  V.  TlUey,  135  Cal.  61,  67  Pac.  42; 
Wells  T.  State,  116  Ga.  87,  42  S.  E.  390.  If 
the  verdict  in  the  case  at  l^ar  I>  Invalid,  It 
is  because  it  is  within  this  classification. 
Many  of  the  cases  cited  and  included  in  this 
<dflssification  were  decided  at  a  time  when 
courts  held  technicalities  in  higher  reverence 
than  comports   with   modern   jurisprudence. 

The  Sbarff  Case,  supra  (decided  in  1810), 
holding  that  the  court  could  not  say  from  a 
verdict  that  the  defendant  is  "guilty  of  writ- 
ing a  bill  of  scandal"  that  it  found  him  guilty 
of  the  offense  for  which  he  was  indicted, 
because  "a  bill  la  very  different  from  the 
bill,"  is  cited  in  support  of  the  contention 
that  the  verdict  in  this  case,  "guilty  of  a 
gross  misdemeanor,"  is  indefinite,  as  not 
showing  what  one  of  numerous  gross  misde- 
meanors in  our  statutes  was  Intended.  In 
the  Sharff  Case  the  court  was  of  the  opinion : 

"It  would  be  extending  liberality  to  an  un- 
warrantable length  to  confound  the  articles  'a' 
and  'the.'" 

If  the  Indictment  had  charged  two  sep- 
arate bills  of  scandal,  there  might  now  be 
considered  force  in  this  decision,  but  it  only 
charged  one.  Under  the  modem  rule  of  in- 
terpreting verdicts  by  a  reference  to  the 
charge  in  the  Indictment  or  information,  this 
citation  is  only  of  historical  value.  A  more 
modem  authority,  People  v.  McFadden,  66 
Cal.  446,  4  Pac.  421,  determined  a  verdict, 
"guilty  of  an  assault  to  murder,"  Boffldent. 
See,  also,  1  Corpus  Juris,  1. 

In  the  case  of  Howell  v.  State,  10  Tex. 
App.  298,  a  verdict  finding  the  defendant 
"guilty  of  a  misdemeanor"  was  held  insuffl- 
dent  upon  authority  of  the  case  of  Senterfit 
V.  State,  41  Tex.  188.  In  the  latter  case  the 
verdict  read: 

"We,  the  jury,  find  the  defendant  gnilty  of 
a  misdemeanor  in  driving  from  the  county  of 
I/ampnsas  one  cow  brute,  and  assess  his  fine 
at  $18." 

The  court  said: 

"We  think  the  verdict  was  clearly  insutecient. 
It  does  not  sufficiently  appear  that  the  misde- 
meanor of  which  the  jury  find  the  defendant 
guilty  is  that  charged  in  the  indictment,  or  that 
the  cow  which  they  find  him  guilty  of  driving 
from  Lampasas  county  was  one  of  his  own 
cattle  or  one  of  those  charged  in  the  indict- 
ment" 


It  is  dlfllcnlt  from  the  entire  opinion  to  de- 
termine to  what  extent  this  opinion  Is  In 
point,  but,  assuming  it  to  be  in  point,  it  is 
the  only  case  cited,  other  than  the  Sharff 
Case,  supra,  which  might  be  regarded  as 
supporting  the  contention  of  counsel  for  pe- 
titioner. Some  of  the  early  Texas  cases  (this 
case  was  decided  in  1874)  may  be  classed  as 
quite  technical.  As  late  as  1883,  in  Wool- 
dridge  v.  State,  13  Tex.  App.  443,  44  Am. 
Rep.  708,  the  coort  held  a  verdict  reading 
"guilty  of  murder  in  the  fist  degree"  InsuflB- 
cient  and  remanded  the  case  for  a  new  trial. 
There  is  ample  modem  authority  for  holding 
that  an  apparent  misspelling  of  a  word  does 
not  vitiate  a  verdict. 

In  Miles  V.  State,  S  Tex.  App.  68  (decided 
in  1877),  the  indictment  charged  the  theft  of 
hides  of  the  value  of  $24.  The  verdict  was 
"guilty  of  felony."  It  would  appear  from 
the  opinion  in  this  case  that  to  constitute 
theft  a  felony  the  Jury  must  find  the  value 
of  the  property  stolen  to  be  of  a  value  of 
more  than  $20.  lixe  opinion  does  not  specifi- 
cally criticize  the  use  of  the  word  "felony" 
in  the  judgment    The  opinion  concludes : 

"For  the  reason  that  the  verdict  does  not  spe- 
cifically find  the  accused  guilty  of  the  theft 
of  property  of  the  value  of  $20  or  over,  the 
judgment  must  be  reversed,  and  the  cause  re- 
manded for  a  new  trial." 

In  Wells  V.  State,  supra,  the  oonrt  was 
considering  a  verdict  reading  "guilty  of  mis- 
demeanor," returned  upon  an  indictment 
charging  "hog-steallng."  The  statute  made 
the  offense  a  felony,  but  it  was  provided  that 
in  such  cases.  If  the  jury  made  a  recommenda- 
tion that  the  offense  be  punished  as  a  misde- 
meanor, the  presiding  judge,  if  .he  approved 
the  recommendation,  could  imiwse  sentence 
as  for  a  misdemeanor.  The  court  held  that, 
nnder  this  statute,  the  jury  could  not  re- 
duce the  offense  to  a  misdemeanor  even  by 
a  recommendation  that  punishment  be  impos- 
ed as  such.  "It  is  clear,"  says  the  court, 
"that  the  Jury  •  •  •  could  not  legally 
find  the  accused  gnilty  of  a  misdemeanor." 
The  statute  in  question  in  the  Wells  Case  is 
essentially  different  from  that  involved  In 
the  case  at  bar.  Under  the  Geore^a  statute 
the  Jnry  was  held  to  have  no  power  other 
than  to  find  a  verdict  of  guilty  with  or  with- 
out a  recommendation,  and  that  the  presid- 
ing judge  had  no  option  to  punish  as  for  a 
misdemeanor  In  the  absence  of  such  recom- 
mendation and  its  approvaL 

The  Wells  Case,  supra,  Is  referred  to  In 
Smith  V.  State,  117  Oa.  16,  43  S.  E.  440. 
where  a  verdict  "guilty  of  misdemeanor"  was 
also  returned.  The  following  excerpt  from 
the  opinion  in  the  Smith  Case  Is  instructive : 

"In  that  case  [referring  to  the  Wells  Case] 
the  charge  against  the  accused  was  a  felony, 
and  the  only  lawful  verdicts  which  could  have 
been  fonnd  were  gnilty,  or  not  guilty,  or  guilty 
with  a  recommendation  that  the  accused  be  pun- 
ished as  for  a  misdemeanor.  For  this  reason 
that  case  is  not  absolutely  binding  as  authority 
in  the  present  case.  The  presentment  in  the 
present  case,  as  will  appear  from  the  statement 
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of  facts,  was  of  sach  a  character  that  there  could 
have  been  any  one  of  five  verdicts  rendered 
thereon,  a  general  verdict  of  guilty,  which 
would  have  resulted  in  the  accused  being  pun- 
ished as  for  a  felony,  a  special  verdict  of  guilty, 
with  a  recommendation  that  the  accused  be 
punished  as  for  a  misdemeanor,  a  verdict  of 
guilty  of  larcenv  from  the  house,  a  verdict  of 
guilty  of  simple  larceny,  and  a  general  verdict  of 
not  guilty.  Verdicts  are  to  have  a  reasonable 
intendment,  should  receive  a  reasonable  con- 
struction, and  are  not  to  be  avoided  except  from 
necessity.  Civil  Code,  {  B352.  Can  this  rule  be 
80  applied  in  the  present  ca^e  as  to  show  with 
reasonable  certainty  what  was  intended  by  the 
jury  as  their  finding?  It  is  dear,  of  course, 
that  the  jury  intended  to  convict  the  accused 
of  something;  but  of  what?  Did  they  intend 
to  convict  him  of  the  felony  and  recommend  that 
he  be  punished  as  for  a  misdemeanor?  Or  did 
they  intend  to  convict  him  of  larceny  from  the 
house,  or  of  simple  larceny?  Let  it  be  conceded 
that  the  jury  intended  to  acquit  the  accused  of 
the  felony,  and  convict  him  of  one  of  the  mis- 
demeanors charged  in  the  presentment  £ven 
if  we  reach  this  point,  it  is  impossible  to  tell 
from  the  verdict  which  misdemeanor  it  was  to 
apply  to.  It  will  not  do  to  say  that  this  is  im- 
material, even  if  the  punishment,  both  as  to  pen- 
alty and  costs,  in  each  case  would  be  the  same. 
The  judge  has  a  discretion  in  regard  to  the  pun- 
ishment to  be  inflicted,  and  the  accused  is  en- 
titled to  have  the  verdict  specify  the  particular 
offense  of  which  he  has  been  guilty,  in  order  that 
the  judge  may  take  this  into  consideration  in 
imposing  sentence.  A  lighter  punishment  might 
have  been  inflicted  had  the  conviction  been  for 
simple  larceny  than  for  larceny  from  the  house. 
Under  such  a  verdict  it  is  a  mere  matter  of  spec- 
ulation as  to  what  was  intended  j  and  the  only 
proper  direction  to  give  the  case  is  to  arrest  the 
Judgment" 

There  is  some  Inference  at  least  In  the  de- 
dston  In  the  Smith  Case  that,  had  the  charge 
embraced  but  one  misdemeanor  instead  of 
two  misdemeanors,  the  verdict  would  not 
have  been  held  insufficient 

In  none  of  the  cases  dted  has  it  been  held 
that  the  verdicts  were  void  or  defective  mere- 
ly bcause  of  the  wording  "gnllty  of  felony," 
"guilty  of  misdemeanor,"  or  "guilty  of  a 
misdemeanor,"  as  the  case  may  be,  merely  be- 
cause of  the  use  of  the  words  "felony"  or 
"misdemeanor,"  except  possibly  the  Texas 
court  in  the  Senterfit  Case,  supra,  intended  to 
hold  that  the  use  of  the  indefinite  article 
"a"  In  connection  with  the  word  "misde- 
meanor" rendered  the  verdict  too  indefinite, 
the  same  as  was  held  by  the  early  Pennsyl- 
vania eonrt  in  the  Sharff  Case  heretofore  con- 
sidered. If  so,  that  case  is  not  In  accord 
with  the  modern  Texas  doctrine  of  constru- 
ing verdicts,  mentioned  in  the  Burgess  Case, 
supra. 

Two  cases  dted  by  counsel  for  respondent 
may  be  referred  to  as  illustrative  of  verdicts 
containing  language  apparently  qualifying  the 
verdict,  but  rejected  by  the  court  upon  a 
reference  to  the  instructions  given  In  the  re- 
spective cases,  as  meaningless  or  sarplusage. 
In  Territory  v.  Muniz,  17  N.  M.  131, 124  Pac. 
340,  a  verdict  reading,  "guilty  of  manslaught- 
er, 3  degree,"  was  held  a  good  verdict  for  man- 
slaughter, the  expression  "3  degree"  being 
rejected  as  meaningless,  there  being  no  de- 
grees in  manslaughter.    In  People  v.  Holmes, 


118  Cal.  444,  50  Pac.  875,  dted  sapra.  a  ver- 
dict In  part  reading,  "find  a  verdict  of  in- 
voluntary manslaughter,'  'not  a  felony,'  aa 
charged  and  laid  down  by  the  court  undo' 
the  head'  of  involuntary  manslangltter,''  was 
held  a  good  verdict  for  manslaughter,  the  in- 
consistent words  "not  a  felony"  being  reject- 
ed "as  surplusage." 

It  is  suggested  by  counsel  for  respondent 
that  these  cases  are  authority  for  holding 
the  words  "of  a  gross  misdemeanor"  surplus- 
age in  this  case,  in  the  event  it  Is  determined 
this  use  was  improper.  In  the  view  we  take  of 
the  verdict.  It  Is  unnecessary  to  consider  this 
suggestion. 

Considering  the  verdict  In  connection  with 
the  information  and  the  law  governing  the 
crime  of  criminal  libel,  we  are  not  warranted, 
we  think,  in  holding  It  void.  When  reference 
is  had  to  the  information,  it  Is  "in  form 
from  which  it  can  be  dearly  understood 
what  the  intent  of  the  Jury  is."  Rev.  Laws, 
i  7221,  Quoted  supra.  It  was  the  province 
of  the  Jury  to  determine  the  grade  of  the 
offense  "according  to  the  facts"  (People  v.  Cor- 
nell, supra),  and  this  is  what  the  Jury  clearly 
intended  to  do  by  the  use  of  the  words  "of  a 
gross  misdemeanor."  If  we  are  permitted  to 
refer  to  the  record  filed  on  the  part  of  the 
state,  it  would  appear  therefrom  that  this 
verdict  was  precisely  in  accordance  with 
the  Instructions  given.  But,  even  If  that 
record  is  not  properly  before  us,  and  we  are 
not  prepared  to  say  that  it  is  not,  tbe  rule 
that  all  intendments  and  presumptions  must 
be  indulged  in  in  favor  of  a  Judgment  upon 
collateral  attack  is  applicable  here. 

As  expressed  In  authorities  cited  snpn 
(People  V.  Tierney;  Bishop's  New  Criminal 
Law),  verdicts  are  not  construed  with  the 
same  strictness  as  an  indictment  or  informa- 
tion. This  court,  in  State  v.  Lovelace,  29 
Nev.  43,  83  Pac.  330,  in  considering  the  rule 
governing  the  interpretation  of  IndlctmentB, 
after  quoting  the  statutory  provisions  govern- 
ing indictments,  said: 

"The  foregoing  enactments  show  that  it  was 
the  intention  of  the  Legislature  of  Nevada  that 
in  construing  indictments  the  courts  should  not 
indulge  in  a  too  exact  and  overnice  view  of  lan- 
guage, but  that  certainty  to  a  common  intent 
was  all  that  should  be  required.  •  •  •  The 
sections  of  the  statute  above  quoted  show  the 
legislative  intent  was  that  the  courts  of  tbe 
state  should  give  interpretations  liberal  to  sus- 
tain rather  than  rigid  to  overthrow  indictments, 
when  •  *  *  substantial  rights  of  defend- 
ants are  not  thereby  prejudiced." 

In  State  v.  Hughes,  81  Nev.  270,  102  Pac 
562,  this  court,  in  considering  an  indictment, 
questioned  for  tbe  first  time  upon  an  appeal, 
said: 

"It  will  not  be  held  insufficient  to  support  the 
judgment,  unless  it  is  so  defective  that  by  eo 
construction,  within  the  reasonnble  limits  of 
the  language  used,  can  it  be  said  to  charge  tbe 
offense  for  which  the  defendant  was  convicted." 

Also  in  State  v.  Raymond,  34  Nev.  203, 117 
Pac.  17,  this  court  said: 
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"Tt  Iiaa  been  the  tendency  of  coarts  in  recent 
yean  to  be  less  technical  Uian  formerly  in  con- 
struing indictments,  eaoecially  so  where  no  de- 
murrer wag  interposed  to  the  indictinent  and 
an  opportunity  afforded  to  cure  the  defect  prior 
to  trial." 

See,  also,  State  v.  Kruger,  34  Nev.  302,  122 
Pac.  483 ;   Rev.  Laws,  {{  7302,  7469. 

We  have  considered  the  Important  ques- 
tions of  law  presented,  and  reviewed  some 
of  the  authorities  cited,  as  well  as  others,  at 
considerable  length,  because  some  of  the  ques- 
tions are  of  original  Impression  and  establish 
a  precedent  in  this  court. 

While  it  has  been  held  by  former  decisions 
of  this  court  that  an  appeal  will  not  lie  ex- 
cept In  cases  of  felony,  it  may  be  worthy  of 
note  here  that  a  similar  provision  in  the 
first  Constitution  of  California  was  changed 
by  the  Constitution  of  1879,  so  as  to  permit 
appeals  in  all  cases  prosecuted  by  indictment 
or  information. 

As  the  verdict  is  not  void,  the  Judgment 
was  not  In  excess  of  Jurisdiction.  Therefore 
it  is  ordered  that  petitioner  surrender  him- 
self Into  the  custody  of  the  sherift  of  Nye 
county  In  pursuance  of  the  Judgment  from 
the  confinement  upon  which  be  was  released 
upon  bail  pending  the  hearing  on  this  pro- 
ceeding, and  that  upon  his  so  surrendering 
himself  bis  bail  be  exonerated. 

McCABRAN  and  COLEMAN,  JJ.,  concur. 


(47  Utah,  389) 

MOON  V.  BOLLWINKEL  et  aL 

(No.  2727.) 

(Supreme  Court  of  Uteh.    Jan.  12,  1916.) 

1.  Vbndob  and  Purchasgb  4=s>16— Contbact 
— Execution— EviDBNCS—SuFFiciENCT. 

Where  defendants  contracted  to  sell  their 
Iota  at  a  stated  price,  reserving  the  right  to  re- 
move a  trap  therefrom,  and  the  purchaser  struck 
out  from  the  contract  the  reservation  clause, 
the  contract  as  modified  could  not  be  enforced, 
in  the  absence  of  ratification  by  the  defendants, 
there  being  no  meeting  of  the  minds  of  plain- 
tifl  and  defendant. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent.  Dig.  {{  17,  20 ;  Dec.  Dig.  «=> 
16.] 

2.  Vkndob  and  Pubohaskb  4=>44— Modifica- 
tion OF  Contract— BuBDEN  o»  Pboof, 

In  an  action  for  breach  of  an  executory 
contract  for  the  sale  of  land  wherein  the  seller 
b^  a  clause  in  the  writing  reserved  certain 
rights,  which  clause  the  prospective  purchaser 
struck  out,  plaintiff  has  the  burden  of  showing 
by  dear  and  convincing  evidence  that  the  modi- 
fication was  ratified  by  the  seller. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaaer,  Cent  Dig.  }}  69-7G ;  Dec.  Dig.  <S=> 
44.] 

3.  OouBTB  *=9l90— MuNiciPAi,  CouBT— Satis- 
faction of  Judoment  Pending  Appeaxt— 
Effect. 

Where  a  judgment  of  the  city  court,  not 
having  been  superseded,  was  satisfied  by  execu- 
tion pending  appeal  to  the  district  court,  the 
party  successful  below  could  not  have  further 
judgment  on  his  claim. 

[Ed.  Note. — For  other  cases,  see  Courts,  Dec. 
Dig.  «B»190.1 


Appeal  from  District  Court,  Salt  Lake 
County;  M.  L.  Ritchie,  Judge. 

Action  by  A.  T.  Moon  against  Joshua  P. 
Bollwinkel  and  another,  doing  business  as 
Bollwlnkel  Bros.  From  a  Judgment  for 
plaintiff,  defendants  appeal.  Reversed  and 
remanded,  with  directions. 

Ben  Johnson,  of  Salt  Lake  City,  for  ap- 
pellants. C.  S.  Patterson,  of  Salt  Lake  City, 
for  respondent 

FRIGK,  J.  This  action  is  based  upon  the 
written  contract  hereinafter  set  forth  to  re- 
cover damages  for  its  breach.  The  plaintiff 
In  his  complaint  merely  pleaded  the  legal 
effect  of  the  contract,  alleged  its  breach,  and 
prayed  Judgment  for  damages,  stating  the 
amount  thereof.  The  defendants  denied  the 
contract  as  pleaded,  and  also  alleged  want 
of  consideration.  We  remark  that  there  Is 
considerable  evidence  which  we  deem  im- 
material to  this  decision,  and'  In  view  that 
the  findings  of  the  court  are  not  based  upon 
any  of  such  evidence  we  shall  refer  to  such 
portions  only  as  are  deemed  material  and 
upon  which  the  findings  are  based. 

At  the  trial  the  plaintiff  produced  the  con- 
tract sued  on,  which  reads  as  follows: 

"Salt  Lake  City,  Uuh,  June  1,  1911. 
"In  consideration  of  the  sum  of  one  dollar  to 
us  in  hand  paid  by  A.  T.  Moon,  we,  the  under- 
signed, hereby  give  the  said  A.  T.  Moon  an  op- 
tion to  purchase  all  of  the  following  lots  in  Ci^ 
View  addition  to  Salt  Lake  City,  Utoh,  to  wit: 
[Describing  property]  at  any  time  within  five 
(5)  days  from  this  date  for  the  agreed  sum  of 
two  thousand  two  hundred  and  fifty  dollars.  It 
it  hereby  agreed  that  BoUwinkelt  may  remove 
their  trap  now  on  above  groimd  at  any  tim« 
within  ten  dayi  from  thi»  date. 
"[Signed]       BoUwhikel  Bros.. 

"By   J.    P.   BoHwinkd." 

That  part  of  the  contract  which  is  not 
italicized  was  typewritten,  while  that  por- 
tion which  is  italicized  was  written  with  pen 
and  ink. 

Before  offering  the  contract  In  evidence  the 
plaintiff,  over  the  objection  of  the  defend- 
ants, was  permitted  to  testify  that  be  and  the 
defendant  signing  the  Instrument  had  ar- 
rived at  an  agreement  respecting  the  price 
and  terms  of  sale  of  the  lots  in  question ; 
that  immediately  thereafter  he,  in  his  office, 
wrote  out  the  agreement  In  typewritten  form 
Just  as  that  part  of  the  agreement  appears; 
that  be  then  presented  it  to  the  signer  of 
the  contract  and  the  latter  objected  to  sign- 
ing it,  stating  his  reasons  therefor,  unless 
the  trap  mentioned  In  the  written  part  of 
the  agreement,  which  was  shown  to  be  of  the 
approximate  value  of  $390,  was  excepted 
from  the  sale  with  the  right  of  removing  It 
from  the  premises;  that  the  plaintiff  then 
wrote  in  the  exception  or  reservation  with 
his  pen,  and  the  defendant  signed  the  agree- 
ment The  plaintiff,  however,  testified  that 
he,  at  that  time,  told  the  defendant  who 
signed  the  instrument  that  in  his  Judgmeiit 
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tbe  purchaser  be  had  In  ylew  tor  the  prop- 
erty would  not  take  it  subject  to  the  ri^pit 
to  remove  the  trap,  and  that  he  could  not 
dispose  of  the  property  with  the  exception 
Insisted  upon  by  the  signer.  The  defendant 
nevertheless,  insisted  upon  reserving  the 
trap  from  the  sale,  and  hence  the  contract 
was  executed  by  him  with  the  reservation 
written  therein.  The  plaintiff  further  testi- 
fied that  when  he  presented  the  contract  to 
the  prospective  purchaser  the  latter  refused 
to  accede  to  the  reservation,  and  took  his 
peni  and  drew  it  through  that  portion  of  the 
agreement,  and,  after  having  done  so,  wrote 
underneath  the  defendant's  signature  the 
following: 

"I  hereby  accept  the  above  and  will  pay 
$2,260,  $1,000  cash  within  ten  days,  bal.  |1,250 
on  or  before  2  years  @  8%  interest. 

"J.  W.  MeUen." 

The  plaintiff  also  produced  some  evidence 
that  the  defendants  had  agreed  to  the  modi- 
fication of  the  writing  as  made  by  Mr.  Mel- 
lezL  This  evidence  was  objected  to  by  de- 
fendants, and  they  both  denied  that  they, 
or  either  of  them,  had  agreed  or  consented 
to  the  modiflcatlcH^  We  remark'  that  from 
the  whole  evidence  Itls  quite  clear,  however, 
that  the  minds  of  the  parties  never  met  re- 
specting a  sale  of  the  pi-operty;  that  is, 
plaintiff  did  not  agree  that  the  trap  might 
be  removed,  and  J.  P.  Bollwlnkel,  acting  for 
Bollwlnkel  Bros.,  never  agreed  to  sell  the 
lots  without  reserving  the  trap.  It  was  also 
shown  that  the  defendants  refused  to  comply 
with  the  agreement  as  modified,  and  that 
for  that  reason  the  sale  was  not  consum- 
mated, and  hence  the  plaintiff  claimed  dam- 
ages In  the  sum  of  $200,  etc. 

The  court  made  findings  of  fact  and  con- 
clusions of  law  in  favor  of  the  plaintiff,  and 
entered  Judgment  enfor<dng  the  contract  as 
modified.    The  defendants  appeal. 

Numerous  errors  are  assigned,  but  we  do 
not  deem  It  necessary  to  discuss  more  than 
one  or  two  of  them,  which  we  deem  vital  to 
the  Judgment  One  of  the  assignments  is 
that  the  court  erred  In  Its  finding  that  a  con- 
tract was  entered  into  between  the  parties 
to  sell  the  lots  in  question  for  the  sum  of 
$2,250. 

[1,2]  From  the  statement  we  have  made 
it  appears  that,  when  J.  P.  Bollwlnkel  in- 
sisted upon  the  right  to  reserve  the  trap 
which  was  on  the  lots  In  question,  the  plain- 
tiff told  him  that  in  his  Judgment  his  pro- 
spective purchaser  would  not  consent  to  its 
removal.  It  is  evident  that  the  plaintiff 
thus  never  agreed  to  that  part  of  the  agree- 
ment which  authorized  the  defendants  to 
remove  the  trap.  The  fact  that  plaintiff 
permitted  the  prospective  purchaser,  Mr. 
Mellen,  to  strike  out  the  clause  excepting 
the  trap  from  the  sale,  is  a  strong  circum- 
stance Indicating  that  the  plaintiff  did  not 
agree  to  that  clause  in  the  agreement.  The 
minds  of  plaintiff  and  of  J.  P.  Bollwlnkel, 


who  acted  for  Bollwlnkel  Bros.,  therefore, 
never  met  with  regard  to  the  clause  except- 
ing the  trap  from  the  sale.  But  if  It  were 
conceded  for  argument's  sake  that  tlie  minds 
of  plaintiff  and  3.  P.  Bollwlnkel  did  meet 
regarding  the  terms  of  the  agreement  as  Mr. 
Bollwlnkel  signed  it,  yet  the  evidence  is 
wholly  InsufSdent  to  Justify  a  finding  that 
J.  P.  Bollwlnkel,  or  either  of  the  brothers, 
ever  con.sented  to  or  ratified  the  modification 
of  the  agreement  by  which  their  right  to 
reserve  the  trap  was  eliminated  from  the 
agreement  as  signed  by  J.  P.  Bollwlnkel  for 
Bollwlnkel  Bros.  Either  view  that  may  be 
taken,  therefore,  as  above  indicated,  leads 
to  the  same  conclusion,  namely,  that  the 
parties'  minds  never  met  upon  the  terms  of 
the  contract  sued  upon.  It  Is  familiar  doc- 
trine that  where  an  agreement  is  signed  by 
one  party,  and  the  other  party  insists  that 
either  new  terms  wfere  added  to,  or  that  cer- 
tain parts  were  eliminated  from,  the  agree- 
ment after  the  same  was  signed  by  the  oppo- 
site party,  the  first  party  must  prove  by  clear 
and  convincing  evidence  that  the  party  who 
signed  the  agreement,  and  who  is  to  be 
bound  thereby  as  changed,  agreed  to  the 
change  or  ratified  the  same.  This  the  plain- 
tiff has  wholly  failed  to  do  in  this  case.  The 
evidence  offered  by  him  on  that  phase  of  the 
case  Is  wholly  insufficient  to  justify  a  find- 
ing to  that  effect. 

Counsel  for  appellant  has,  however,  some- 
what exhaustively  argued  the  further  ques- 
tion that  the  agreement  in  question  is  one 
relating  to  a  sale  of  real  estate,  and  is  there- 
fore controlled  by  the  statute  of  frauds,  in 
so  far  as  any  modification  of  the  contract 
as  claimed  by  plaintiff  is  c<mcemed.  The 
courts  are  not  in  harmony  respecting  the  ex- 
tent that  executory  contracts,  which,  under 
the  statute  of  frauds,  must  be  evidenced  in 
writing,  may  be  modified  by  parol.  The 
question  is  not  without  difficulty,  and  in  vlev 
that  the  foregoing  disposes  of  the  case,  and 
that  it  is  at  least  doubtful  whether  the  ques- 
tion argued  by  counsel  Is  really  involved  in 
this  case,  we  express  no  opinion  upon  that 
question. 

[3]  It  was  also  made  to  appear  that  the 
Judgment  In  favor  of  the  plaintiff,  not  hav- 
ing been  superseded  by  defendants,  execution 
was  duly  Issued  thereon,  and  the  Judgment 
was  satisfied  notwithstanding  the  appeal 
from  the  d^  court  to  the  district  court  In 
view  of  that  fact  which  stands  undisputed, 
we  cannot  see  how  the  plaintiff  is  entitled  to 
a  further  Judgment  upon  his  claim. 

The  Judgment  is  reversed,  and  the  cause 
la  remanded  to  the  district  court  of  Salt 
Lake  county,  with  directions  to  grant  a  new 
trial,  and  to  proceed  with  the  case  in  accord- 
ance with  the  views  herein  expressed.  Ap- 
pellants to  recover  costs. 

8TRAUP,  CL  J,,  and  McGABTZ,  J«  coacnz; 
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(47  Utali,  4S0) 

BOAED   OF   MEDICAL    BXAMINERS   OF 

STATE  OF  UTAH  v.  FREENOB. 

(No.  2794.) 

(Supreme  Court  of  Utah.     Jan.  14,  1016.) 

1.  Pbtsicians  and  Subobons  «s>6  —  Pbao- 
ticino  without  authobity  —  injunction 

— POWEB  OF  ConBT. 

Under  Comp.  Laws  1907,  i  173T,  providinf 
that  any  person  practicinjr  medicine,  surgery, 
or  obstetrics  within  the  state  contraij  to  law 
may,  at  the  instance  of  the  board  of  medical 
examiners,  be  enjoined  from  practicing  until 
lawfully  admitted  to  practice,  the  district  court 
had  equitable  jurisdiction,  <m.  complaint  of  the 
medical  examiners,  to  grant  injunction  against 
a  chiropractor  praicticing  medicine,  as  the  Leg- 
islature has  power  to  ^ange,  abolish,  or  enact 
rules  of  equity,  as  in  Uie  instant  case  by  au- 
thorizing  restraint  of  a  public  offense. 

[Ed.  Note.— For  other  cases,  see  Physicians 
and  Surgeons,  Ont.  Dig.  U  9-11;    Dec.  Dig. 

2.  Phtbicians  and  Subobonb  4s»6  —  Pkao- 

TICB  OF  MKDIOINK  —  StaTUTS— "CHIBOPBAa- 

Tic"  —  "Pbaotioiwg    Mbdicink"  —  "DlAO- 

NOSE." 

Under  Lews  1911,  c.  98,  providing  that  any 
person  shall  be  regarded  as  practicing  medicine 
who  shall  diagnose,  treat,  operate  upon,  pre- 
scribe, or  advise  for  any  physical  or  mental  ail- 
ment or  any  abnormal  mental  or  physical  con- 
dition of  another  after  having  received  or  with 
intent  to  recdve  any  ooiDpensatio&,  or  who 
•hall  hold  himself  out  aa  a  pbysidan  or  a  sur^ 
geon,  a  "diiropractor,"  one  professing  a  system 
of  manipulations  which  aims  to  cure  disease 
by  the  mechanical  restoration  of  displaced  or 
•nblnxated  bones,  especially  the  vertebre,  to 
their  normal  relation,  who  advertised  as  a 
"Graduate  Chiropractor.  No  drugs,  or  surgery, 
or  osteopathy.  Try  chiropractic"— end  who  en- 
deavwred  not  so  mudi  to  cure  ailments  as  to  per- 
mit the  natural  "vital  forces  of  the  body,"  im- 
peded by  luxation  of  vert^m,  to  proceed  un- 
hindered to  any  diseased  part  upon  readjusting 
the  displaced  vertebra  with  his  oare  hands,  for 
which  he  received  compensation,  was  "practicing 
medicine"  within  the  statute,  since  he  "diag- 
nosed" the  qymptoms  of  bis  patients  by  recog- 
nizing the  presence  of  disease  from  its  signs  or 
■ymptoms  in.  deciding  as  to  its  character,  and 
thereafter  treated  them  for  compensation. 

[Ed.  Note.— For  other  cases,  see  Physicians 
and  Surgeons,  Gent.  Dig.  8f  S-ll;  Dec.  Dig. 
^1— >6, 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  CJhiropractic;  Dii^C- 
nosis;   Practice  of  Medicine.] 

Appeal  from  District  Court,  Weber  Coun- 
ty;  J.  A  Howell,  Judge. 

Suit  by  the  Board  of  Medical  Examiners 
of  the  State  against  F.  J.  Freenor.  From 
a  judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

A.  Bl  Pratt  and  (Jeorge  Balverson,  both  of 
Ogden,  for  appellant  A.  S.  Barnes,  Atty. 
Gen.,  and  J.  C.  Davis,  Dlst.  Atty.,  and  H.  H. 
Henderson,  both  of  Ogden,  for  respondent 

STRAUP,  O.  J.  The  defendant  upon  a 
complaint  filed  by  the  state  board  of  medical 
examiners,  was  enjoined  from  praetldiig 
medicine  within  the  8tat«  until  he  obtained 
a  license.  He  appeals.  His  chief  complaints 
are  that  Injunction  will  not  lie,  and  that  the 
proved  committed  acts  did  not   constitute 


practicing  medicine  wlthlu  the  meaning  of 
the  statute.  Any  person  practicing  medicine 
within  the  state  without  a  certificate  or 
license  Is  guilty  of  a  misdemeanor.  C.  L. 
1907,  {  1739.  "Practicing  medicine"  is  de- 
fined thus: 

"Any  person  shall  be  regarded  as  practicing 
medicine  within  the  meaning  of  this  title,  who 
shall  diagnose,  treat,  operate  upon,  or  prescribe 
or  advise  for,  any  physical  or  mental  ailment 
or  any  abnormal,  mental  or  physical  condition 
of  another,  after  having  received  or.  with  the 
intent  to  receive  therefor,  either  directly  or  in- 
directly, any  fee,  gift,  compensation  or  other 
pecuniary  benefit,  reward  or  consideration;  or 
who  shall  hold  himself  out  by  means  of  signs, 
cards,  advertisements  or  otherwise  as  a  physi- 
cian or  surgeon,"  etc.    Laws  1911,  p.  1S5. 

It  further  is  provided  (G.  L.  1907,  S  17S7) 
that: 

"Any  person  practicing  medicine,  surgery,  or 
obstetrics  within  the  state  contrary  to  law  may, 
at  the  instance  of  the  board  [medirad  examiners] 
herein  created  appearing  as  plaintiff  in  the  dis- 
trict court,  be  enjoined  by  said  court  from  prac- 
ticing medicine,  surgery,  or  obstetrics  in  thia 
state  until  sucti  person  shall  have  been  by  said 
board  lawfully  aomitted  to  practice,"  etc. 

[1]  The  case  was  tried  to  the  court,  who 
found  the  Issues  in  favor  of  the  plaintiff. 
The  first  point  made  is  that  the  alleged  and  . 
found  facts,  if  they  constitute  practicing 
medicine  within  the  .meaning  of  the  statute, 
were  criminal,  and  not  invaaiona  of  property 
rights,  and  that  equity  will  not  lend  its  aid 
by  injunction  to  restrain  mere  violations  of 
public  or  penal  statutes,  except  so  far  aa 
it  may  be  Inddeutal  to  its  enforcement  of 
property  rii^ts  or  other  matters  of  equitable 
cognizance.  To  support  tl^la  numerous  cases 
and  authorities  are  cited,  among  them  1 
High  on  Injunction  (4th  Ed.)  {  20;  6  Pome- 
roy's  Equity,  §  644 ;  22  Cyc.  902 ;  Taylor  v. 
Marshall,  255  lU.  545,  99  N.  E.  638;  Tlede 
r.  Schmeldt  99  Wis.  201,  74  N.  W,  798 ;  Ew- 
Ing  y.  Webster  aty,  103  Iowa,  226,  72  N.  W. 
611.  It  is  not  made  to  appear  that  there, 
as  here,  express  authority  by  statute  was 
conferred  to  grant  relief  in  the  particular 
instance  by  injunction.  We  need  not  inquire 
whether,  In  the  absence  of  the  statute,  equity 
had  jurisdiction.  It  is  not  claimed  that  the 
statute  is  unconstitutional.  It  is  claimed 
that  it  in  no  manner  conferred  equitable 
power  which  the  court  theretofore,  under 
its  general  power,  did  not  haYe.  We  think 
the  statute  enlarged  the  power.  As  to  this 
the  court,  in'  the  case  of  Allopathic  State 
Board  of  Medical  Examiners  v.  Fowler,  SO 
La.  Ann.  1368,  24  South.  809,  said: 

"^he  General  Assembly,  having  the  authority 
to  attadi  prior  conditions  to  the  practice  of 
medicine,  was  rested  with  the  right  to  enforce 
enactments  on  that  subject  by  prescribing  pen- 
alties for  violations  of  the  same,  either  by  fine, 
by  imprisonment  <v  by  civil  remedies.  The 
right  to  practice  medicine  being  conditioned  by 
law  upon  the  prior  obtainii^  of  a  certificate 
from  a  medical  Doard,  plaintifb  were  clearly  au- 
thorized [under  an  act],  when  they  bad  reason 
to  believe  tliat  defendant  was  violating  the  law 
in  this  respect  to  test  the  facta  of  the  case 
through  injnncaon." 
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Supporting  this  are  also  the  cases  of  Ex 
parte  Allison,  &»  Tex.  466,  90  S.  W.  870,  2 
U  R.  A.  (N.  S.)  1116,  122  Am.  St  Rep.  663; 
Sumner  t,  Crawfonl,  91  Tex.  132,  41  8.  W. 
994;  State  ex  rel.  Duensing  t.  Roby,  142 
Ind.  168,  41  N.  B.  145,  33  L.  R.  A.  213,  51 
Am.  St.  Rep.  174;  Mugler  t.  Kansas,  123 
U.  S.  623,  8  Sup.  Ct  273,  31  I*  Ed.  205; 
Ellenbecker  v.  Plymouth  County,  134  U.  S. 
31,  10  Sup.  Ct  424,  33  L.  Ed.  801 ;  Ohlrogg 
T.  Smith,  126  Iowa,  247,  99  N.  W.  178;  State 
ex  rel.  v.  Durein,  46  Kan.  697 ;  North  Ameri- 
can Insurance  Ca  v.  Yates,  214  111.  272.  73 
N.  E.  423.  These  casies  and  the  following, 
Littleton  v.  Fritz,  65  Iowa,  488,  22  N.  W. 
641,  54  Am.  Rep.  19,  State  Tax  Law  Case, 
54  Mich.  350,  26  N.  W.  493,  and  State  v. 
Saunders,  66  N.  H.  39,  25  Atl.  688,  18  L.  R. 
A.  646,  also  answer  the  further  contentions 
that  a  proceeding  by  injunction  In  such 
particular  Is  a  denial  of  the  right  of  trial  by 
Jury,  and,  as  the  defendant  may  be  punish- 
ed on  a  criminal  prosecution,  if  he  also  be 
made  subject  to  an  Injunction  and  deprived 
of  bis  calling,  he  Is  punished  twice  for  the 
same  offense  or  act  Unless  prevented  by 
some  constitutional  provision,  which  is  not 
claimed,  we  think  the  Legislature  had  the 
power  to  change,  abolish,  or  enact  rules  of 
equity,  and  hence  are  we  of  the  opinion  that 
the  court,  by  reason  of  the  statute,  had  Juris- 
diction to  proceed  as  It  did. 

[2]  This  brings  us  to  the  facts  and  to  the 
question  of  whether  the  defendant  practiced 
medicine  within  the  meaning  of  the  statute. 
That  be  bad  no  license  or  certificate  Is,  on 
the  record,  not  in  dispute.  He  Is  what  Is 
termed  a  chiropractor.  As  defined  by  Nel- 
son's Ency.,  chiropractic  is: 

"A  system  of  therapeutic  treatment  for  vari- 
ous diseases,  through  the  adjusting  of  articula- 
tions of  the  human  body,  particularly  those  of 
the  spine,  with  the  object  of  relieving  pressure 
or  tension  upon  nerve  filaments.  The  operations 
are  peiformed  with  the  bands,  no  drugs  being 
administered." 

By  the  International  Ency.: 

"A  system  of  manipulations  which  aims  to 
cure  disease  by  the  mechanical  restoration  of 
displaced  or  snbluxated  bones,  especially  the 
vertebra,  to  their  normal  relation.  It  is  claim- 
ed that  slieht  displacements  of  the  spinal  seg- 
ments are  frequent,  that  they  constrict  impor- 
tant nerves  and  arteries,  ana  that  chiropractic 
adjustment  corrects  the  displacement  and  re- 
lieves the  pressure." 

The  defendant  had  a  common  school  edu- 
cation, and  one  year  in  a  high  school.  From 
the  time  he  was  19  to  31  years  of  age  he 
was  a  machinist  working  in  machine  shops. 
Then  be  took  a  one-year's  course  and  grad- 
uated in  chiropractic  at  Dr.  Palmer's  school 
at  Davenport,  Iowa,  and  thereafter,  for  about 
four  years,  and  "until  these  proceedings,  prac- 
ticed his  profession  or  calling.  The  statute 
(laws  1911,  p.  132)  provides: 

"The  board  [medical  examiners]  shall  have 
power  to  examine  any  person  of  good  moral 
character  who  furnishes  satisfactory  proof  of 
hoving  received  a  degree  or  diploma  from  a  le- 
gally- chartered  medical  college,  the  requirements 


whereof  shall  include  the  following  subjects  as 
required  by  the  board  at  the  iH-eaent  time,  name- 
ly :  Histology,  anatomv,  physiology,  cbenustry, 
toxicology,  urinalysis,  therapeutics,  bacteriology, 
pathology,  theory  and  practice  of  medicine,  or 
osteopathy,  surgery,  obstetrics,  materia  medica 
or  osteopathic  therapeutics,  gynecolo^,  pedi- 
atrics, dermatology,  hygiene,  medical  jurispru- 
dence, ophthalmology,  otology,  rliinology,  laryn- 
gology. The  foregoinig  showing  an  og^egate  of 
3,500  hours  and  any  leplly  chartned  school 
having  the  foregoing  requirements  shall  be  deem- 
ed a  recognized  school  of  medicine.  Said  ap- 
plicant shall  present  a  certificate  from  a  high 
school  of  the  first  grade  or  its  equivalent,  and 
shall  have  furnished  evidence  of  at  least  two 
units  work  in  Latin  and  German,  •  •  •  and 
if  upon  examination  of  such  person,  the  board 
is  satisfied  with  his  educational  attainments, 
and  that  the  applicant  is  qualified  to  practice 
medicine  and  surgery,  thm  the  board  shall  issue 
a  certificate  to  such  person  so  qualified  and  ex- 
amined." 

It  is  not  claimed  that  Dr.  Palmer's  school 
met  these  requirements  or  that  the  defend- 
ant had  studied  or  had  knowledge  of  any  of 
these  subjects,  except  anfftomy,  physlolc^y. 
toxicology,  nrinalyris,  and  obstetrics.  And 
thus  is  it  apparent  that  he  did  not  possess 
a  degree  or  diploma  of  such  a  college  as  is 
required  by  the  statute  to  entitle  him  to 
take  an  examination.  He  maintained  an 
office  at  Ogden,  and  in  the  newspapers  ad- 
vertised as  a  "Graduate  Chiropractor.  No 
drugs,  or  surgery,  or  osteopathy.  Try  chi- 
ropractic. Rooms  212-13-14,  CoL  Hudson 
Building.  Phone  311."  Just  what  he  did 
is  best  shown  by  the  testimony  of  bla  pa- 
tients whom  he  treated  or  manipulated,  and 
by  his  own  testimony. 

One  of  them  testified: 

That  he  took  his  Uttie  liri  to  the  defendant 
for  treatment  "I  took  the  girl  there  to  see 
what  was  wrong  with  her,  and  I  asked  the  doc- 
tor what  was  toe  cause,  and  he  said  it  was  St. 
Vitus'  dance,  and  I  asked  him  if  be  thought 
he  could  do  any  good,  and  he  said  he  could: 
he  undressed  the  baby  and  laid  in  on  a  sort  of 
table  and  pressed  on  her  spine,  *  •  •  and 
sold  there  was  some  of  the  spine  was  oat  of 
place,  and  by  putting  them  back  it  would  cure 
the  case.  •  •  *  He  said  that  the  spine  was 
out  of  adjustment,  needed  replacing,  needed  re- 
setting, or  something,  •  •  *  wanted  to  know 
if  the  baby  was  ever  hurt,  and  I  t<M  him.  she 
was,  and  at  that  time  he  said  as  soon  as  he  ex- 
amined her  he  could  see  she  had  been  hurt  upon 
the  heed." 

Another  witness  testified: 

That  he  had  been  sick  for  several  months,  and 
asked  the  defendant  if  he  could  help  him.  Tlie 
defendant  replied  that  he  could.  "He  put  aie  on 
a  table;  he  pressed  my  spine  three  times;  be 
worked  on  me  a  minute  or  two;  *  *  *  he 
said  he  would  cure  me  in  eight  or  ten  days.** 

Another  testified: 

"I  consulted  him  about  my  condition,  and 
he  told  me  what  the  matter  was,  and  be  told 
me  that  he  could  guarantee  me  a  cure.  He  said 
I  had  a  goiter;  that  he  would  cure  me  for  S60. 
He  gave  me  toe  adjustments,  that  is  what  he 
calls  it;  all  his  treatments,  be  gives  the  adjust- 
ment of  the  spine,  that  is,  the  main  part.  He 
has  a  table,  I  should  judge,  about  five  or  six 
feet  long.  It  has  a  place  for  your  feet  and  a 
headrest,  and  the  other  part  is  just  hollow,  arxl 
you  are  face  downward,  and  he  adjusts  the 
spine  or  the  neck.  •  •  •  He  does  it  with  hi-« 
hands  and  fingers.  I  think  I  went  up  there 
three  months.    *    *    *    I  had  a  goiter.     I  bad 
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been  to  medical  men  and  had  them  treat  me. 
A  regular  practicing  physician  told  me  the  best 
thin^  was  to  have  it  taken  out,  and  then  I  went 
to   Ireenor.    *    *    •    He  examined   my   spine. 

*  *  *  He  simply  placed  his  hands  along  the 
spinal  odumn,  and  asked  me  if  there  was  any 
soreness,  and  when .  I  told  him  there  was  he 
placed   pressure    on    that   part    of    my    spine. 

*  •  •  While  I  was  in  his  office  he  called  my 
attention  to  another  patient  who  had  epileptic 
fits,  and  he  said  he  could  cure  them.  *  *  • 
He  showed  me  how  he  adjusted  him  for  it  The 
yonng  man  thought  he  had  a  goiter,  but  be  [the 
defendant]  said  it  was  no  more  goiter  than  any- 
thing else,  but  he  didn't  have  a  goiter;  that 
what  he  had  was  this  other.  He  just  took  his 
hand  and  ran  down  his  spine,  and  he  told  me 
just  exactly  where  it  was  and  how  he  did  in  or- 
der to  cure  this  disease." 

Another  testified: 

"I  took  the  babjr  up  there.  He  examined  the 
baby  down  the  spine  and  neck.  He  said  it  was 
a  weakness  of  the  spine  that  ailed  the  baby ; 
there  were  three  disconnections ;  that  the  spine 
wanted  to  be  adjusted.  I  have  been  taking  her 
ever  since  until  now,  and  he  is  treating  her 
now.  •  »  •  I  have  paid  him  ^80.  •  *  • 
I  saw  improvement  in  the  child  in  about  three 
weeks,  •  ♦  •  and  the  child  is  continuing  to 
improve.  *  *  *  I  had  taken  the  child  to 
medical  doctors,  and  they  didn't  give  me  any 
relief.  •  •  •  He  told  me  what  the  cause  was 
that  ailed  the  baby.  He  told  me  that  the  injury 
to  the  spine  was  probably  caused  in  childbirth. 
and  I  could  see  there  had  been  injury  to  it. 

Another  witness  testified: 

"He  examined  my  daughter  and  told  me  what 
fciled  her.  He  said  diabetes.  He  only  adjusted 
her  spine.  She  lay  on  this  table.  *  *  *  I 
think  it  was  the  seventh  or  eighth  joint  where 
he  adjusted  it.  He  didn't  say  he  could  cure  my 
daughter.    He  has  been  treating  her  right  along. 

•  ♦  •  Two  doctors  had  treated  her.  She'  got 
no  relief,  and  then  I  went  to  Preenor  in  de- 
spair. He  took  and  pressed  her  back,  felt  the 
vertebrie  as  they  go  along  there,  and  he  pressed 
on  a  particular  vertebra.  •  *  •  It  showed 
that  the  vertebrse  was  out  of  alignment  at  that 
point,  and  that  appeared  to  be  more  tender  than 
the  other  places.  •  •  ♦  It  was  about  the 
eighth,  I  think,  from  the  neck.  *  *  *  He 
put  his  band  on  the  spinal  column  at  that  place 
and  gave  some  pressure  and  adjusted  the  verte- 
bra.   •    •    •    My     daughter     has     improved ; 

•  •    •    she  is  gaining  right  along." 

Ano&er  testified: 

"I  had  been  quite  sick,  and  I  tried  several 
things,  and  couldn't  get  relief."  She  went  to 
the  defendant.  "I  think  he  told  me  what  he 
thought  ailed  me.  The  back  had  been  jarred  and 
kind  of  grown  together.  He  didn't  give  it  a 
name.  He  said  my  spleen  ailed  me.  It  was 
spleen  aneemia.  I  took  some  treatments.  I 
don't  exactly  know  how  many.  •  *  •  He  told 
me  that  this  trouble  came  from  the  backbone, 
from  the  nerve  being  pinched.  •  •  *  He  told 
me  that  the  vertebrse  was  out  of  normal  condi- 
tion. He  told  me  it  was  subluxed.  There  was 
two  or  three  of  the  vertebne  adjusted.  *  *  * 
He  called  my  attention  that  certain  nerves  com- 
ing through  the  spinal  column,  through  the 
foramina  lead  to  certain  organs  of  the  body,  and 
these  particular  places  where  I  felt  a  soreness 
were  places  where  the  nerves  came  out  and  ran 
to  the  spleen,  and  at  that  particular  place  there 
was  a  sort  of  squeezing  of  the  nerves  supplying 
the  control  of  the  spleen." 

Another  testified: 

"We  took  our  little  boy  up  there.  He  looked 
at  the  boy.  I  told  him  he  had  infant's  paralysis, 
and  that  he  was  paralyzed,  and  he  looked  at  him, 
and  he  told  him  he  might  get  the  boy  better. 
He  couldn't  tell  me  sure.  He  made  an  examina- 
tion.  •    •    •   The  little  boy's  leg  was  para- 


Ijrzed;  he  couldn't  walk.  The  doctor  looked 
along  the  backbone,  be  looked  at  the  leg,  and 
looked  at  the  back.  I  taaw  him  press  on  the 
backbone  ouicUy  and  gently.  The  little  boy 
didn't  get  better,  because  I  quit" 

Another  testified: 

That  she  was  ill;  that  her  bands  and  feet 
would  get  nnmb  just  like  they  were  paralyzed ; 
that  she  had  severe  pain  in  the  neck  and  back 
of  her  head  for  six  ^ears.  "He  didn't  tell  me 
what  ailed  me,  only  m  a  way.  He  said  for  one 
thing  that  I  was  tir^  and  worn  out  and  poor 
circidation  of  the  blood,  and  was  caused  from 
the  spine.  He  said  he  might  help  me ;  he  wasn't 
certain.  •  •  •  He  adjusted  my  spine.  •  •  • 
He  put  his  hand  down  my  spinal  column  and 
found  eight  different  places  in  my  spine  that 
was  very  bad.  •  •  •  He  didn't  say  what  the 
trouble  was.  He  just  treated  me  and  kept  his 
mouth  shut;,  he  didn't  say  anything  about  it. 
He -put  his  hands  on  my  spine  and  gave  a  quick 
movement.  *  *  *  It  cured  me  sound  and  well 
from  that  pain  in  my  head." 

Another  witness  consulted  the  defendant 
for  pain  in  the  head.  He  told  her — 
"there  was  a. vertebra  right  here  between  my 
shoulders  that  was  out  of  place.  *  •  •  He 
just  used  his  hands  and  pressed  on  that  vertebra 
and  put  it  back  in  place.  •  *  *  He  said  the 
fourth  or  fifth  •  *  *  was  out  of  place,  and 
that  would  cause  the  arteries  to  be  shut  off  going 
to  this  sid^  of  the  head,  the  nerves,  and  that 
it  stopped  the  drcnlation  of  the  blood,  and  by 
putting  that  back  into  place  would  overcome 
this.  I  took  my  cliild  to  the  defendant.  *  •  • 
He  showed  me  a  couple  of  vertebrse  that  were 
oat  of  place.  I  could  see  they  were  out  of  line. 
He  plaiced  the  child  upon  the  table;  then  put 
his  hand  on  the  child's  back  along  the  vertebr«e 
and  gave  a  quick  shove  or  push.  *  *  *  It 
cried  and  walked  in  his  sleep  for  six  years.  The 
child  got  over  it,  and  has  not  been  troubled 
since.' 

Other  witnesses  testified  to  similar  treat- 
ments .for  other  ailments.  All  of  them  tes- 
tified that  the  defendant  used  no  drugs,  ad- 
ministered no  medicine,  nor  used  any  In- 
strument or  agency  except  his  hands.  All 
but  one  or  two  testified  that  they  paid  blm 
for  the  treatments  from  $10  to  $80.  Most  of 
them  testified  that  they  were  benefited  by 
the  treatments. 

The  defendant  was  a  witness  in  bis  own 
behalf.  After  defining  the  system  of  chiro- 
practic, he  testified: 

"As  a  chiropractor,  I  claim  that,  if  a  vertebra 
is  out  of  proper  relation  to  the  others,  it  im- 
pinges or  presses  upon  some  nerve,  and  that 
that  impingement  or  pressure  upon  some  nerve 
interferes  with  the  transmission  of  the  vital  force 
to  the  tissues  and  organs  of  the  body,  and  my 
purpose  is  merely  to  remove  that  pressure,  to 
the  end  that  the  normal  transmission  of  lite 
energy  may  be  carried  to  the  organs  and  tissues 
of  the  body.  At  the  point  in  the  spine  where  I 
adjust  the  vertebrae  there  is  no  diseased  condi- 
tion nor  abnormal  or  pathological  condition  in 
a  diseased  sense.  These  parts,  though  slightly 
out  of  place,  are  nevertheless  normal  and 
healthy.  There  may,  however,  as  a  result  of  the 
condition  I  describe  in  the  spine,  be  disease  in 
some  or  all  parts  of  the  body.  The  chiroprac- 
tor has  nothing  to  do  with  the  diseased  part. 
All  I  do  is  to  adjust  the  vertebrae  to  their  nor- 
mal position  to  take  the  pressure  off  the  nerve 
that  is  hindering  a  normal  flow  of  life  energy 
and  producing  a  lack  of  function  in  those  tissues 
manifesting  disease.  *  *  *  I  do  not  make 
any  diagnosis  of  the  patient  I  do  not  do  any- 
thing except  what  I  have  already  described. 
The  thing  I  do  there  I  caU  an  adjustment    My 
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hands  are  locked,  and  fhe  movement  is  hy 
straightening  the  arm  as  rapidly  as  possible,  like 
that,  for  the  reason  that  I  attempt  to  remove 
that  vertebra  alone.  If  I  used  a  heavy  forceful 
pressure,  I  would  move  the  whole  spine,  and 
what  X  want  to  do  is  just  to  move  the  one  verte- 
bra that  iA  out  of  position,  and  I  must  strike 
it  like  you  would  plain  brick,  if  you  wanted  to 
move  one  of  the  bricks  into  alignment,  that  is 
all  you  do  in  making  the  adjustment  *  *  • 
The  school  I  attended  (Palmer  School  of  Chiro- 
practic] does  not  tell  how  to  treat  kinds  of  dis- 
eases ;  it  doesn't  try  to  distinguish  between  one 
disease  and  another,  except  so  far  as  they  want 
to  teach  terminology.  If  a  fellow  said,  'I  have 
got  Bright's  disease,'  well,  you  wouldn't  know 
what  Bright's  disease  was,  or  If  he  said  he  had 
diabetes  mellitus,  yon  wouldn't  know  what  that 
was,  or  neuralgia,  or  inflammation ;  it  is  to  dis- 
tinguish the  meaning  of  the  terms.  'They  teach 
how  to  distinguish  between  different  diseases. 
In  my  practice  I  don't  try  to  distinguish ;  it  is 
not  necessary.  If  a  person  came  into  my  office 
and  says,  *I  have  diabetes,'  his  word  would  not 
count  anything  any  more  than  mine  would  if  I 
said  he  nad  diabetes.  *  *  *  Diabetes  insip- 
idis  is  the  name  for  the  disease  where  there  is 
on  abnormal  flow  of  urine  without  sugar  in  it. 
It  is  not  a  diseased  condition  of  the  kidney.  It 
is  an  overproduction  of  the  kidney — a  stimulated 
condition  of  the  kidney.  •  •  •  There  is  a 
disease  of  the  kidney.  Bright's  disease  is  a 
disease  of  the  kidney.  I  don't  treat  Bright's 
disease.  I  cab  distinguish  when  a  person  has 
Bright's  disease.  I  would  have  to  do  that  by 
nrinalysis.  If  a  patient  comes  to  me  and  tells 
me  that  he  has  Bright's  disease,  I  don't  inves- 
tigate to  find  out  whether  or  not  he  has.  I 
have  had  •  patient  come  to  me  with  Brigbfs 
disease.  I  did  not  make  an  investigation  to 
find  out  whether  it  was  Bright's  disease.  He 
had  been  to  several  prominent  doctors  here,  and' 
they  all  said  he  had  Bright's  disease,  and  that 
they  couldn't  help  him,  and  he  came  to  me, 
and  I  just  analyzed  his  spine  and  located  the 
pressure  on  the  nerves  leading  to  the  kidneys 
that  were  producing  this  disease,  and  after  that 
vertebra  was  placed  back  he  came  to  the  office 
and  told  me  that  he  had  gone  around  to  the 
doctors,  and  they  had  told  nim  that'  he  had  no 
Bright's  disease ;  that  he  was  wdl,  and,  in  fact, 
passed  a  life  insurance.  *  *  *  I  took  bis 
word  for  it  that  he  bad  Brighfs  disease.  I 
didn't  determine  if  he  had  any  disease  of  the 
kidney  at  all.  There  are  certain  nerves  that 
run  from  the  spine  to  the  kidneys  between  the 
tenth  and  eleventh  and  twelfth  dorsal  vertebrse, 
occasionally  between  the  twelfth  dorsal  and  first 
dorsal  lumbar.  The  spinal  cord  is  in  the  verte- 
brs.  It  runs  right  down  through  the  center. 
Certain  nerves  extend  to  the  lungs.  They  come 
from  between  the  first,  second,  and  third,  and 
occasionally  between  the  third  and  fourth,  dor- 
sal. They  vary,  often  finding  nerves  going  to  the 
intestines  as  high  up  as  between  the  ninth  and 
tenth  dorsal  vertebrie  and  as  low  down  as  the 
ufth  lumbar.  The  heart  is  usually  governed  by 
the  nerves  running  between  the  first  and  second 
and  third  dorsal  vertebrn.  Persons  that  come  to 
see  me  are  usually  sick  and  ailing.  I  don't  treat 
the  sick  and  ailing ;  I  simply  adjust  their  spine ; 
I  make  a  distinction  between  adjustment  and 
treatment.  If  a  person  comes  to  me  and  says, 
'I  am  troubled  with  diarrhea,'  I  analyze  the 
spine  to  determine  between  what  two  vertebrse 
the  nerve  is  being  pinched  at;  that  is  to  locate 
the  subluxation  that  is  the  cause  of  the  im- 
pingement of  that  particular  nerve  and  make 
the  adjustment  there  and  remove  the  pressure. 
I  don't  use  any  knives  at  all,  or  mallets.  I 
don't  see  that  I  operate  upon  them  with  my 
hands.  That  depends  upon  what  people  think 
is  operating.  If  a  person  comes  in  and  says, 
'I  am  not  feeling  well,  I  just  say,  'Oo  behind 
the  screen  and  strip  to  the  waist  line;  I  will 
analyze  your  spine.'     It  is  not  necessary   to 


ask  what  la  the  mattM:  whether  they  have 
headache,  or  anything.  By  analyzing  the  spine 
I  can  teU  whether  then  is  •  preasure  exerted 
on  the  nerves  leading  to  the  various  organs. 
These  organs  have  many  different  functions; 
and  to  say  what  function  was  impinged  by  the 
pressure  of  that  nerve  would  be  ntterly  impos- 
sible. I  would  know  that  pressure  existed,  bat 
whether  it  caused  constipation,  whether  it  caus- 
ed tuberculosis  of  the  intestines,  or  whether  it 
cauaed  diarrhea  or  typhoid,  I  couldn't  tell  you  - 
that,  because  I  couldn  t  see,  but  I  would  know 
that  the  pressure  exerted  there  may  produce  any 
one  of  various  affections;  the  name  sigiiifiea 
absolutely  nothing;  call  it  'Sadie  Jones'  would 
be  just  as  good.  The  nerves  leading  between 
the  foramina  from  the  spine  and  go  to  the 
intestines  also  have  ramifications  extending  to 
the  legs,  the  generative  organs,  the  bladder. 
•  *  •  If  a  person  came  mto  my  office  and 
said  that  he  was  ill,  and  I  didn't  adc  him  what 
ailed  him  at  all,  but  told  him  to  strip  off  and 
go  in  and  get  on  the  operating  table,  and  I 
looked  at  his  back,  and  the  first,  second,  and 
third  dorsal  of  his  vertebne  was  normal,  t  would 
conclude  that  he  didn't  have  any  trouble  in  his 
lungs,  and  then,  if  I  should  go  along  the  ninth 
or  tenth  vertebra,  and  find  them  abnormal  or 
out  of  place,  I  would  say  that  would  be  the 
cause  of  his  disease.  The  eighth  vertebra  leads 
to  the  stomach,  occasionally,  very  rarely,  to  the 
small  intestines,  and  generally  to  the  spleoi, 
so  I  would  say,  if  the  eighth  vertebra  was  out 
of  adjustment,  that  was  the  cause  of  his  illness, 
provided  I  didn't  find  any  others.  By  looking  at 
the  backbone  I  don't  diagnose  a  man's  difficulties 
or  disease.  *  •  •  Diagnose  is  trying  to  name 
something,  give  it  some  tangible  name.  People 
have  to  have  names,  and  we  have  names  for  dif- 
ferent diseases;  that  is  why  we  study  termi- 
nology. Doctors  say  Bright  s  disease  in  order 
to  convey  some  meaning  to  me,  and  they  say 
tonsilitis  in  order  to  convey  some  meaning. 
Those  names  have  been  given  to  those  different 
diseases  arbitrarily.  'When  a  patient  comes  in 
and  says  he  is  ill,  I  look  at  his  vertebne  and  see 
whether  there  is  any  subluxation  of  that  Terte- 
brte.  *  *  *  I  examine  the  spine  to  find  what 
is  the  cause  of  their  ailment,  but  by  looking  at 
the  spine  I  don't  think  I  diagnose.  I  adjusted 
Mrs.  Menssen's  spine.  I  never  monkeyed  with 
her  goiter.  The  goiter  was  an  enlargement  of 
the  ^and  of  the  throat  That  was  caused  by  the 
impingement  of  some  nerve  that  leads  to  the 
throat  I  found  an  impingement  on  her  back, 
and  I  concluded  in  my  own  mind  that  was  the 
cause  of  the  goiter,  and  I  manipulated  that 
vertebra  and  removed  that  impingement.  I 
know  what  tonsilitis  is.  I  look  at  thar  back- 
bone, and  when  a  person  has  tonsilitiB  there  is 
an  impingement  and  I  work  to  relieve  that  im- 
pingement •  •  •  The  adjustment  tendls  to 
remove  the  cause  what  is  lundering  the  boi^ 
from  curing  itself.  *  *  *  I  know  what  is 
called  consumption  of  the  lungs  as  much  aa  the 
books  tell  us.  I  do  not  treat  that ;  I  nrnko  an 
adjustment  of  the  vertebne  for  that.  *  *  *  I 
try  to  make  the  vertebrse  normal,  and  tbem  let 
nature  do  its  work.  *  *  *  I  adjust  the  verte- 
bra of  the  neck  for  the  eyes  to  take  the  pressure 
off  the  nerves.  I  start  with  the  assumption  that 
all  dlsesse  is  caused  by  some  displacement  of 
some  vertebra;  that  is,  95  per  cent  are  caus- 
ed that  way,  and  the  otheta  auoogh  an  acscident 
or  what  is  called  traumatism.  *  *  *  If  you 
come  to  me  with  heart  trouble,  and  I  palpate 
down  over  the  spine  with  my  nngera,  T  would 
immediately  locate  the  vertebra  that  is  caosins 
pressure  on  the  nerve  and  prove  it  to  yon  by 
putting  pressure  on  the  nerve  after  it  has  left 
the  foramen,  and  show  you  there  is  a  tendetnesi 
existing  there,  and  in  £act  on  the  entire  course 
of  that  nerve,  and  it  is  shutting  off  the  vital 
energy.  •  •  •  Bacteria  exist  of  course,  in 
various  forms,  and  cause  various  diseases,  as 
doctora  say.     'We  take  hay  fever.     This  is  a 
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eerm  disease.  It  !b  inflammation  of  the  nasal 
lining  of  the  mncons  membrane  which  often 
causes  hajr  asthma.  A  person  may  have  the 
inflammation  all  through  the  winter  time,  bnt 
the  right  occasion  ham't  happened.  He  wiu  say 
to  you,  'If  I  go  into  the  bam,  I  will  have  hay 
fever.'  He  knows  that  there  is  an  occasion  wait- 
ing for  him;  he  knows  that  he  has  got  it,  bnt 
the  occasion  isn't  there,  ao  he  doesn't  have  hay 
fever  until  he  meets  that  occasion,  and  he  knows 
it  is  in  the  bam.  •  *  •  Under  medical  treat- 
ment   typhoid    fever    has    to    run    its    course. 

•  •  ♦  The  chiropractor  would  notice  where 
the  vital  energy  was  shut  oS.  He  would  simply 
take  the  pressure  off  that  vertebra,  and  permit 
the  normal  amount  of  vital  energy  to  extend 
from  the  brain  to  the  intestines,  resist  the  in- 
truder, and  throw  him  off  the  job,  and  you  are 
well.  *  *  *  In  typhoid  there  is  a  semm 
used    which   is   supposed    to   be   a  preventive. 

•  •  •  There  is  a  well-recognized  serum  for 
diphtheria.  •  •  •  In  case  of  diphtherio  1 
would  assume  that  that  was  caused  primarily  by 
some  difficulty  with  the  nerve  leading  from  the 
vertebrffi,  and  I  would  seek  to  make  the  Vertebrse 
normal  so  that  the  nerve  would  supply  the  nec- 
essary energy  to  protect  the  tissues  that  are 
being  attacked  by  these  germs.  I  wouldn't  seek 
to  cure  the  disease,  but  simply  to  remove  the 
cause  of  it  What  the  doctor  does,  he  seeks 
to  inject  into  the  bodv  a  certain  semm  which 
consists  of  forms  of  fife  which  attadc  or  are 
supposed  to  attack  these  other  bacteria  which 
are  causing  the  disease.  And  wouldn't  it  take 
an  intelligent  bunch  of  bugs  to  hunt  out  that 
other  bunch  and  fight  them.  I  think  removing 
the  cause  is  the  better  way." 

Whether  the  doing  of  these  things  is  prac- 
ticing medicine  Is  dependent  upon  the  stat- 
ute. Tbey,  under  some  statutes,  have  been 
held  not  practicing  medicine.  State  r.  Lif- 
f ring,  61  Ohio  St  39,  55  N.  B.  168,  46  U  R, 
A.  334,  76  Am.  St  Bep.  358;  State  v.  Her- 
ring, 70  N.  J.  Law,  34,  56  Att  670,  1  Ann. 
Cas.  51;  Hayden  v.  SUte,  81  Miss.  201,  33 
South.  653,  95  Am.  St  Rep.  471;  SUte  v. 
GaUagher,  101  Ark.  593,  143  &  W.  98,  38  L. 
R.  A.  (N.  8.)  328;  Bennett  v.  Ware,  4  Ga. 
App.  293,  61  S.  E.  546.  These  statutes  de- 
fined the  practice  of  medldne  to  be  the 
prescribing,  directing,  or  applying  "any  drag 
or  medicine  or  other  agency  or  appliance" 
for  the  treatment  of  disease,  etc.  The  rul- 
ings were  Influenced  by  the  maxim  noscitur 
a  sociis,  in  obedience  to  which  the  words 
"agency"  and  "appliance"  were  held  limited 
by  the  associated  words  "drugs"  and  "med- 
icine." Our  statute  is  dissimilar.  Under 
it  one  la  practicing  medicine  who  for  a  tee, 
or  other  consideration,  shall  diagnose  any 
physical  or  mental  ailment,  or  any  abnormal 
or  physical  condition  of  another,  or  who  shall. 
treat  any  physical  or  mental  ailment,  or  any 
abnormal  or  physical  condition  of  another, 
or  who  shall  operate  upon  any  physical  or 
mental  ailment,  or  abnormal  or  mental,  or 
physical  condition  of  another,  or  who  shall 
prescriie  or  adviie  for  any  physical  or  men- 
tal ailment,  or  any  abnormal  mental  or  phys- 
ical condition  of  another,  or  who  shall  hold 
himself  out  as  a  physician  or  surgeon.  In 
the  case  of  State  v.  Yee  Foo°  Lun,  147  Pac. 
488,  we  said: 

"If  any  one  does  that  without  a  license,  he 
offends,  no  matter  what  remedy,  substance,  or 
thing  he  may  prescribe,  give,  administer,  «r  ad- 
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vise.  •  *  *  He  offends  though  he  may  give 
or  administer  but  castor  oil,  or  Hostetters  Dit- 
ters,  or  a  boiled  concoction  of  bark,  roots,  or 
herbs,  or  may  give  nothing,  and  only  advise  ex- 
ercise or  rest' 

The  statute  la  not  restricted  to  prescrlb-. 
Ing,  giving,  administering,  or  applying  drugs, 
medicine,  or  other  agency  or  remedy.  It  is 
broad  and  unrestricted,  and  by  its  language 
was  intended  to  be  so.  The  court,  in  State 
V.  Edmunds,  127  Iowa,  833,  101  N.  W.  431, 
said: 

"Undoubtedly  the  state  has  the  right  to  deter- 
mine what  acts  shall  constitute  the  practicing 
of  the  healing  art  and  it  may  impose  conditions 
on  the  exercise  of  that  privilege.  •  •  •  Hav- 
ing defined  the  terms  it  uses,  courts  should  ac- 
cept the  definition  given,  and  not  be  too  subtle  in 
the  use  of  refined  distinctions.  To  save  its  peo- 
ple from  quacks  and  charlatans,  the  state  has 
plenary  power  to  prohibit  [prescribe]  or  super- 
vise the  exercise  of  the  healing  art" 

Our  statute  Is  similar  to  the  Illinols  stat- 
ute. There  it  was  held  that  one  practicing 
osteopathy  was  practicing  medicine  within 
the  meaning  of  that  statute  declaring  that 
"any  person  shall  be  regarded  as  practicing 
medicine  who  shall  treat,  operate  on,  or  pre- 
scribe for,  any  physical  ailment  of  another." 
Jones  V.  People,  84  HI.  App.  453.  Similar 
rulings  were  made  under  statutes  not  as 
broad  as  ours  (Bragg  v.  State,  134  Ala.  165, 
32  South.  767,  68  L.  B.  A.  025;  Little  v.  State, 
60  Neb.  749,  84  N.  W.  248,  51  L.  R.  A.  717 ; 
State  V.  Gravett,  65  Ohio  St  289,  62  N.  E. 
325,  55  L.  R.  A.  791,  87  Am.  St  Rep.  605), 
likewise  that  chiropractic  Is  practicing  med- 
icine (State  V.  Johnson,  84  Kan.  411,  114  Pac. 
390,  41  L.  R.  A.  [N.  S.]  530;  State  v.  Miller, 
146  Iowa,  521, 124  N,  W.  167;  State  v.  Smith, 
233  Mo.  242,  185  S.  W.  465,  33  L.  R.  A.  [N. 
S.]  179);  so  a  magnetic  healer  who  treated  a 
lame  ankle  by  rubbing  the  affected  parts 
(Parks  T.  States  159  Ind.  211,  64  N.  E.  862, 
69  L.  B.  A.  100;  People  y.  Gordon,  194  IlL 
560,  62  N.  E.  858,  88  Am.  St  Rep.  165;  Smith 
V.  People,  51  Colo.  270,  117  Pac.  612,  36  L. 
R.  A.  [N.  S.]  158),  and  one  who  professed  to 
cure  disease  by  suggestive  therapeutics  and 
laying  on  of  hands  (Vntty  v.  State,  173  Ind. 
404,  90  N.  a  627,  25  L  R.  A.  [N.  S.]  1297). 
And  it  may  be  stated  that,  under  statutes 
similar  to  ours,  it  has  been  quite  generally 
held  that  what  the  defendant  did  was  prac- 
ticing medicine  within  the  meaning  of  the 
statute.  Perhaps  an  exception  to  this  is  the 
case  of  Nelson  v.  Board  of  Health,  108  Ky. 
769,  57  S.  W.  501,  50  L.  R.  A.  883.  Under 
the  evidence  we  think  It  liidispntably  shown 
that  the  defendant  diagnosed,  treated,  and 
operated  upon  physical  ailments  and  ab- 
normal and  physical  conditions  of  others  for 
a  fee,  and  that  he  held  himself  out  to  treat 
such  aliments  and  conditions.  True,  he  tes- 
tified that  he  made  no  diagnosis;  but  he  can- 
not exculpate  himself  by  his  own  definition 
of  that  term,  "trying  to  name  something ;  give 
it  some  tangible  name" — a  definition  which 
has  neither  Judicial  nor  scientific  sanction. 
It  is  at  war  with  definitions  of  lexicographers: 
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Webster  and  Standard,  "The  art  or  a<St  of 
recognizing  the  presence  of  disease  from  Its 
signs  or  symptoms  and  deciding  as  to  its 
character;"  International  Ency^  "The  deter- 
mination of  the  nature  of  a  disease  as  well 
as  of  a  condition  of  the  organ  or  tissues  af- 
fected"— and  manifestly  Is  not  the  sense  In 
which  the  term  is  used  In  the  statute,  nor  in 
which  It  Is  either  popularly  or  technically  un- 
derstood. The  defendant's  statements  that 
he  did  not  "diagnose  any  disease"  or  "the 
patient,"  that  "he  had  nothing  to  do  with 
the  diseased  part,"  and  that  all  he  did  was 
"to  look  at  the  spine  and  vertebrse — analyze 
the  spine — to  ascertain  whether  there  was 
any  displacement  or  subluxation  or  any  oth- 
er abnormal  condition  of  the  vertebree,"  and 
"whether  there  was  pressure  or  an  impinge- 
ment of  the  nerves,  or  an  interference  with 
vital  energy  or  force,  or  a  hindrance  of  the 
normal  flow  of  life  energy  producing  the  dis- 
ease," and  "to  examine  the  spine  to  find  what 
is  the  cause  of  their  ailment,"  are  mere  eva- 
sions and  confusions  of  what,  in  fact,  is  di- 
agnosis to  ascertain  the  cause  of  the  disease 
or  ailment  So  are  his  statements,  "I  don't 
treat  the  sick  or  ailing;  I  merely  adjust 
their  spine;  I  make  a  distinction  between 
adjustment  and  treatment;"  that  he  "did  not 
treat  goiter,  but  merely  manipulated  the  ver- 
tebrae to  remove  the  impingement  which  caus- 
ed it" ;  nor  consumption,  but  merely  "made 
an  adjustment  of  the  vertebrae  for  that";  nor 
the  eye,  simply  "adjusted  the  vertebrae  of  the 
neck  for  that";  nor  tonsllltls  or  diphtheria, 
"merely  made  the  vertebrae  normal  so  that 
the  nerve  would  supply  the  necessary  energy 
to  protect  the  tissues  that  are  being  attack- 
ed by  these  germs."  Doing  these  things  the 
defendant  does  not  call  "treating  a  disease 
or  ailment,"  merely  "an  adjustment  to  re- 
move the  cause  of  the  ailment,"  and  thus 
again,  by  his  own  and  unwarranted  defini- 
tion, seeks  to  exculpate  himself.  As  well 
say  that  a  reigular  physician  did  not  treat 
an  ailment  by  giving  or  advising  something 
to  remove  the  cause  producing  the  ailment 
To  ascertain  and  remove  the  cause  of  an  ail- 
ment is  one  of  the  essentials  sought  by  every 
efficacious  system  of  treatment  It  is  diffi- 
cult to  understand  how  removing,  or  attempt- 
ing to  remove,  the  cause  of  an  ailment  is  not 
treating,  or  attempting  to  treat,  the  ailment 
Itself.  Whatever  merits  or  demerits  the 
system  of  chiropractic  may  have,  it  is  bat 
egotism  to  assert  that  it  is  the  only  system 
which  seeks  to  ascertain  and  remove  causes 
of  disease  or  ailments,  and  on  that  ground 
to  claim  it  distinguishable  from  all  other 
systems  of  treatment 

lite  law  is  not  concerned  with  the  ques- 
tion of  whether  chiropractic  is  as  good  as  or 
better  than  other  systems  of  treatment  It 
is  concerned  with  the  question  that  before 
any  one  shall  undertake,  no  matter  by  what 
system,  to  diagnose,  treat  operate  upon,  or 
prescribe  or  advise  for  any  physical  or  men- 


tal ailment  or  condition  of  another  for  a  fee 
or  other  consideration,  be  shall  possess  the 
learning  and  skill  required  by  the  statute 
and  produce  a  degree  or  diploma  from  a  col- 
lege meeting  the  requirements  enumerated  in 
the  statute,  and  sncceasfully  pass  an  exami- 
nation before  the  board  diowlng  hla  com- 
petency. When  he  does  that  then  be  can 
practice  whatever  system  he  may  consider 
the  most  efficacious,  or  do  that  in  a  given 
case  which  he  thinka  will  produce  the  best 
result  Until  he  does  that  he  cannot  practice 
at  all,  unless  he  comes  within  the  exception 
of  the  statute,  "those  who  heal  only  by  splr- 
itnal  means  without  pretending  to  have  any 
knowledge  of  the  science  of  medicine,"  an  ex- 
ception put  in  the  statute  to  permit  treat- 
ment by  Christian  Science  or  other  spirltnal 
means. 

When  we  look  to  the  testimony  of  the  de- 
fendant's patients,  it  very  clearly  appears 
that  he  not  only  diagnosed  physical  ailments 
and  abnormal  conditions,  but  also  treated 
them.  One  of  them  be  diagnosed  as  "St 
Vitus'  dance";  another  "a  goiter";  another 
"spleen  anaemia";  another  "diabetes";  an- 
other as  "a  worn-out  condition"  and  "lack  of 
blood  circulation";  and  all  of  them  as  dis- 
placed or  subluxed  vertebrae,  some  at  six  or 
eight  places.'  These  he  manipulated  and  ad- 
justed to  remove  the  cause  producing  the  ail- 
ments which  he  said  the  patients  had.  That 
such  is  diagnosing  and  treating  an  aliment 
or  condition  of  another  cannot  successfully 
be  gainsaid.  As  stated  by  the  Illinois  court 
(Jones  v.  People,  supra),  if  that  "is  not  a 
treatment  or  operation  for  a  physical  ail- 
ment what  is  it?  It  seems  to  us  the  mere 
statement  of  the  question  demonstrates  the 
absurdity  of  every  opposite  position." 

But  it  is  said  that  if  such  a  system  as 
practiced  by  the  defendant  did  no  good,  it 
did  no  harm,  and  that  it  is  unlike  administer- 
ing powerful  drugs  or  performing  surreal 
operations  from  which  ill  consequences  may 
follow  unless  in  the  hands  of  the  skiUfoL 
Though  the  defendant's  treatments  may  be 
harmless,  still  that  is  no  reason  to  permit 
him  to  violate  the  law.  The  statute  does  not 
say  that  one  may  operate  upon  or  treat  on 
ailment  of  another  so  long  as  he  does  him  no 
harm  or  shall  not  make  him  worse.  Bat 
this  oft-repeated  statement  does  not  bear 
scrutiny.  Much  harm  may  come  to  one  af- 
flicted with  an  ailment  and  seeking  profes- 
sional advice  or  aid  fi-om  one  Incompetent 
to  give  it  There  are  many  aliments  In  their 
acute  stages  which,  if  correctly  diagnosed 
and  properly  treated,  yield  most  readily,  but 
If  not  recognized  and  not  properly  treated, 
become,  in  their  chronic  stages,  most  stnb- 
bom  and  unyielding.  The  defendant  under- 
took to  treat  various  ailments  of  children 
without  even  professing  any  knowledge  what- 
ever of  pediatrics,  and  many  other  aliments 
where  knowledge  of  histology,  biology,  pathol- 
ogy, and  other  branches  of  science  was  essen- 
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tlal  to  properly  recognize  and  understand 
them.  It  needs  no  argument  to  show  the  harm 
that  may  resnlt  by  one  without  knowledge  of 
ophthalmology  attempting  to  treat  spme  acute 
and  virulent  disease  of  the  eye  by  attributing 
the  cause  of  the  disease  to  a  subluxed  verte- 
bne  of  the  neck  causing  "nerve  pressure," 
not  that  the  manipulation  to  reduce  the  pre- 
tended subluxation  might  Itself  do  harm,  but 
that  In  the  meantime  the  disease,  for  want 
of  recognition  and  proper  attention,  may 
have  progressed  to  a  stage  where  It  no  longer 
can  be  arrested. 

We  think  the  findings  are  well  supported 
by  the  evidence,  and  that  the  Judgment  Is 
right 

It  therefore  is  afDrmed,  with  costs. 

McCARTy,  J.,  concurs. 

FRICK,  J.  I  fully  concur  In  all  that  is 
said  by  the  Ghlef  Justice.  In  view  of  the 
Importance  of  the  questions  involved,  how- 
ever,  It  may  not  be  oat  of  place  for  me  to 
make  a  few  observations. 

It  Is  seldom  that  the  wisdom,  utility,  and 
the  necessity  of  a  statute  can  be  so  forcibly 
and  irrefutably  demonstrated  In  an  opinion  as 
is  the  case  In  the  preceding  opinion.  Here 
Is  a  so-called  doctor  who,  without  hesltetlon, 
informs  us  In  the  first  quarter  of  the  twen- 
tieth century,  that: 

"In  case  of  diphtheria  I  would  assume  that 
that  was  caused  primarily  by  some  defect  with 
the  nerve  leading  from  the  vertebne." 

Instead  of  arresting  the  deadly  toxins,  the 
doctor  would  merely  "palpate"  the  spine,  and 
In  that  way  attempt  a  cure. 

The  same  would  be  true,  he  infdrms  us, 
in  case  of  typhoid,  tuberculosis,  malaria,  or 
any  other  like  disease,  all  of  which,  it  has 
been  demonstrated  over  and  over  again,  are 
caused  by  some  form  of  bacilli  or  bacteria. 
The  experlmente  and  experience  of  the  past 
40  years,  all  of  which  have  become  publicly 
known  and  may  be  found  in  the  health  statis- 
tics of  both  the  state  and  the  nation,  are  thus 
cast  to  the  winds,  and  we  are  informed  by  the 
doctor  that  95  per  cent  of  all  human  ail- 
ments are  caused  by  mere  displacements  of 
the  vertebrte.  Indeed,  the  doctor  contends 
that  in  case  one  suffers  from  eyestrain,  or 
some  other  eye  difficulty,  that  in  all  proba- 
bility Is  caused  by  astigmatism  or  some  oth- 
er local  defect  In  the  eye,  he  would  seek 
and  find  both  the  cause  and  the  cure  by  mak- 
ing what  he  la  pleased  to  call  an  analysis  of 
the  vertebrs.  While  the  statute  In  question 
does  not  concern  itself  with  any  school  of 
medldne  or  system  of  healing,  or  treating 
those  afflicted  with  disease,  and  while  it  does 
neither  condemn  nor  approve  any  particular 
school  or  system,  yet  it  does  in  no  uncerteln 
terms  require  those  who  desire  to  follow  any 
school  of  medicine  or  system  of  healing  and 
treating  the  sick  to  properly  prepare  and 
qualify  themselves  for  that  most  important 


duty.    If  an  applicant  is  qualified  under  the 
stetute,  he  is  entitled  to  a  license  to  practice 
medicine  In  this  state.     The  law  assumes, 
and  it  may  weU  do  so,  that  If  one  possesses 
the  theoretical  knowledge  required  by  the 
statute,  he  will  protect  the  best  interests  of 
society.     Under  such  circumstances  it  may 
well  be  assumed  that  the  one  who  is  so  qual- 
ified will  recognize  and  appreciate  the  differ- 
ence between  eyestrain  and  typhoid,  between 
diphtheria  and  a  sprained  Joint,  between  com- 
municable   and    noncommunlcable    diseases. 
The  state  has  the  right,  and  it  is  its  duty,  to 
protect  the  public  against  all  contagious,  in- 
fectious, and  communicable  diseases.    While 
any  adult  person  may  perhaps  choose  his  own 
doctor  and  method  or  system  of  treatment, 
be  has  no  right  however.  In  case  he  Is  af- 
flicted with  a  communicable  disease,  to  ex- 
pose any  other  person  to  such  disease.    This 
is  so  whether  the  afflicted  person  or  his  doc- 
tor, or  both,  believe  in  the  modem  theory 
of  disease  or  not    They  must  submit  to  the 
law.    If  such  were  not  the  case,  the  aim  and 
efforte  of  stete  and  local  health  boards  to 
minimize,  and,  If  posslUle,  to  stomp  out,  com- 
municable diseases,  would  be  nnlllfled.    Each 
case  of  contagious  or  Infectious  disease,  in 
the  hands  of  a  man  like  the  defendant,  would 
become  a  center  of  Infection  and  the  source  of 
Innumerable  other  like  cases.    The  aim  of  the 
bodies  aforesaid,  with  the  help  of  the  law, 
is  to  make  it  possible  for  all  who  are  bom 
to  more  nearly  live  out  their  natural  expec- 
tancy of  life.    Not  only  is  society  as  a  whole 
vltolly  interested  in  bringing  about  that  re- 
sult, but  the  Individual  is  likewise  Interest- 
ed.   That  is  so  not  only  on  account  of  the 
economic  value  of  a  human  life,  but  Is  so  for 
many  other  reasons.     It  is  often  the  case 
that  those  who  are  without  means  are  very 
much  opposed   to  statotes  like  the  one  In 
question,  and  assume  that  they  are  inimical 
to  their  best  Interests.    The  very  opposite  is 
the  fact    As  matter  of  course,  each  laboring 
man  with  a  family  la  vitally  interested  in 
malntolnlng  his  own  as  well  as  his  family's 
good  health.    He  therefore  is  directly  Inter- 
ested in  the  enforcement  of  every  law  which 
prevents  the  communication  and  spread  of 
disease.    Again,  the  poor  man  without  prop- 
erty, in  order  to  protect  his  family  against 
want  in  case  of  sickness  or  premature  death, 
must  carry  some  life,  and  at  times  other,  in- 
surance.   We  all  know  that  the  rates  of  life 
insurance  are  based  upon  the  insured's  ex- 
pectoncy  of  life.     Now,  if  any  considerable 
number  of  those  who  are  insured  will  be- 
come afflicted  with,  and  prematurely  die  from, 
communicable    diseases,    then    the   rates    of 
those  In  the  same  class  who  survive  must  be 
very   materially   Increased.     Vltol  stotistlcs 
show  that  a  very  large  per  cent  of  the  deaths 
in  middle  life  are  caused  by  preventable  dis- 
eases.    The  survivors  mwst  thus  pay  more 
than  their  oattiral  aliate  ol  the  burden  of 
Insurance.     Aga^^  *  ***^*'  '^'^  "^^  ^  '**^'^ 
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manhood,  may  be  afflicted  wltb  a  communica- 
ble disease  which,  while  It  may  not  prove 
fatal,  may  nevertheless  lower  the  vitality  of 
sach  an  individual  and  leave  him  a  wea^ng 
totally  unprepared  to  withstand  the  ravages 
of  disease.  All  such  are  thus  made  a  burden, 
not  only  to  themselves,  but  to  those  Upon 
whom  they  are  dependent.  It  la  of  the  ut- 
most importance  to  alH,  therefore,  that  all 
communicable  diseases  be  limited  to  as  few 
Individuals  as  It  is  possible  to  do.  The  state, 
BO  far  as  possible,  should  prevent  those  who 
do  not  possess  the  requisite  quaUflcatloiis  to 
recognize  and  combat  at  least  all  commnnlca- 
ble  diseases  from  following  the  Important 
calling  of  healing  the  sick. 

The  fact  that  no  spedflc  has  as  yet  been 
discovered  for  all  communicable  diseases  is 
no  reason  why  those  who  desire  to  treat  dis- 
ease should  not  qualify  under  the  statute. 
Nor  does  the  fact  in  any  way  do  away  with 
the  demonstrated  facts  that  nearly  all,  if 
not  all,  of  the  communicable  diseases  are 
caused  by  the  different  badlU  or  bacteria, 
and  In  many  Instances  are  communicated  by 
means  of  insects  like  the  mosquito  or  house 
fly,  or  otherwise.  The  potent  fact  remains 
that  In  the  last  2S  years  the  frightful  death 
rate  of  children  fr<Mn  diphtheria  and  of 
adults  from  malaria,  typhoid,  yellow  fever, 
etc.,  has  been  greatly  reduced.  The  defend- 
ant should  know,  as  all  other  men  know,  that 
the  vertebrse  of  a  certain  individual  may 
be  in  precisely  the  same  condition  In  Hlssls- 
slppi  that  they  are  In  California  after  leaving 
the  former  state,  and  yet  in  the  former  state 
he  may  have  been  seriously  afflicted  with 
malaria,  while  in  the  latter  he  is  entirely 
immune  therefrom.  What  Is  true  of  those 
diseases  is  true  of  many  others.  Why  then 
insist  that  the  cause  of  05  per  cent  of  all 
diseases  is  found  In  the  displacement  of 
vertebre?  It  is  a  well-known  fact  that  every 
system  of  healing  sometimes,  and  under  cer- 
tain, circumstances,  will  produce  unlooked-for 
results,  while  all  systems  sometimes,  and  un- 
der certain  circumstances  and  conditions,  faU 
to  accomplish  what  is  expected.  It  therefore, 
to  a  certain  extent,  may  always  remain  true, 
as  was  so  well  said  more  than  3,000  years 
ago: 

"Like  leavei  on  traes  the  racs  of  man  li  (ovnd. 
Now  green  in  youth,  now  wltbering  on  the  ground ; 
Another  race  the  toUowlng  spring  ■uppliea; 
They  tall  aucceulTe,  and  luccesBlTe  rlae." 

Vital  statistics  have,  however,  become  pub- 
licly known  whereby  it  Is  shown  that  the 
causes  of  disease  are  becoming  more  and 
more  understood,  and  that  the  public  health 
and  welfare  are  being  safeguarded  best  by 
those  men  who  are  best  quaUfled  to  discover 
and  recognize  the  different  forms  of  organ- 
isms which  cause  diseases  in  the  human 
body.  If  the  present  statute,  in  coimectlon 
with  proper  quarantine  regulations,  is  prop- 
erly enforced,  society  will  at  least  be  pro- 


tected against  the  spread  of  commmdcable 
diseases;  and.  If  that  Is  accompUahed,  the 
question  of  whether  one  <x  the  other  system 
of  healing  Is  applied  in  individual  cases  is 
merely  of  secondary  importance.  One  fact 
must,  however,  be  conceded  by  all  fair-mind- 
ed men  of  every  school  of  medicine,  that  the 
man  who  is  so  blind  as  not  to  discover  dan- 
ger to  the  human  family,  except  from  what 
be  Is  pleased  to  call  dislocated  vertebrs,  had 
better  become  enlightened  by  complying  with 
the  requirements  of  the  statute,  and,  after 
doing  80  be,  no  doubt,  will  discover  what  oth- 
ers liave  discovered,  that  in  practicing  med- 
icine and  in  attempting  to  protect  the  human 
family  from  disease  "a  little  learning  ia  a 
dangerous  thing." 


(47  Utah.  45Z) 
STATE  V.  EBICKSON.     (No.  2819.) 
(Supreme  Court  of  Utah.    Jan.  14^  1916.) 

1.  IWDICTMENT  AND  InrFOBMATIOR  «=>11(>— 
SumCIBNOT  —  PBAOiriOinO  WITHOUT  AU- 
THOBITT— STATCTB. 

An  information  for  practicing  medidiie 
without  a  license,  chai^ng  the  offence  in  the 
language  of  Laws  1911,  e.  98,  was  not  insuffi- 
cient, under  Comp.  Laws  1907.  if  4790,  4732. 
providing  that  every  information  must  contain 
a  sufficient  statement  of  the  acts  constituting 
the  offense  and  the  particular  circumstaacea 
necessary  to  eonstitute  a  complete  offense. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Informatioin,  Cent  Dig.  ti  2S9-294;  Dee. 
Dig.  «=3llO.] 

2.  Sta'^uivb  ♦=»114 — Tnrm— Oowtfi'iTUTiow- 

AUTT. 

Laws  1907.  c.  88,  entitled  "An  act  for  the 
regulation  of  the  practice  of  medicine  and  anr- 
(Eery  and  for  the  appointment  of- a  board  of  med- 
ical ezaminera  in  the  matter  of  such  regulation, 
and  providing  for  the  repeal  of'  certain  statutes 
for  the  regulation  of  the  practice  of  medicine 
and  surgery,  comprehending  provisions  .dining 
the  practice  of  medicine,  prescribing  tlie  qnali- 
ficaUons  to  practice,  requiring  a  license  to  prac- 
tice, and  making  it  unlawful  to  practice  wiUiout 
one,  creating  a  hoard  of  medical  examiners,  and 
prescribing  its  duties  and  powers,  was  not  vi<da- 
tive  of  Const  art  6,  |  2S,  requiring  that  the 
subject  of  an  act  be  clearly  expressed  in  its 
title. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Gent  Dig.  ||  145,  147-149 ;  Dee.  Dig.  «s>114!] 

3.  Phtbicians  and  Susoeons  «=36  —  Psac- 
tioinq  without  authomtt— sumcienct 
of  bvidshck. 

In  a  prosecution  of  a  chiropractor  for  prac- 
ticing medicine  without  a  Ucense,  evidence  held 
sufficient  to  Justify  a  finding  that  defendant  for 
a  fee  diaguMed,  treated,  and  operated  upon  a 
physical  or  abnormal  ailment  and  condition  of 
another,  thus  practicing  medicine  as  defined  by 
Laws  1907,  c.  8& 

[Ed.  Note.— For  other  cases,  see  Physicians 
and  Surgeons,  Cent  Dig.  {t  o-ll;    Dee.  Dig. 

Appeal  from  District  Court,  Salt  Lake 
Ciounty ;  M.  L.  Ritchie,  Judge. 

P.  E.  E!rickson  was  convicted  of  practicing 
medicine  without  a  license,  and  be  appeals. 
Affirmed. 


4=>FoT  other  caaea  aaa  lama  toplo  and  KST-MUMBBB  ta  all  Key-Mumberad  Dlgaata  and  ladexe* 
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Parley  Jensen  and  B.  K.  O.  Stott,  both  of 
Salt  Lake  City,  for  appellant  A.  R.  Barnes, 
Atty.  Oen.,  and  E!.  V.  Hlgglns  and  O.  A.  iTer- 
Bon,  Asst  Attys.  Qen.,  for  the  State. 

STRAUP,  C  J.  [1]  The  defendant  was 
convicted  of  practicing  medicine  without  a 
license,  and  appeals..  The  Informatloa  Is 
that  he  did  "willfully  and  unlawfully,"  on 
a  day  and  at  a  place  spedfled,  "practice  med- 
icine without  holding  a  lawful  certificate  or 
license  Issued  by  the  state  board  of  medical 
examiners  of  the  state  of  Utah,  by  then  and 
there  diagnosing,  treating,  operating  upon, 
and  adjusting  for  the  physical  ailments  of 
one  Thomas  E.  Browning  for  a  fee  of  $2, 
then  and  there  paid  by  the  said  Thomas  B. 
Browning  to,  and  received  by,"  the  defendant 
The  ofTense  Is  stated  In  the  language  of  the 
statute  (Laws  1911,  p.  136)  defining  the  prac- 
tice of  medicine.  It  Is  contended  that  the  In- 
formation Is  Insufficient  because  It  does  not, 
as  provided  by  C.  L.  1907,  {{  4730,  4732,  con- 
tain a  sufficient  "statement  of  the  acts  con- 
stituting the  offense,"  nor  "the  particular 
circumstances  necessary  to  constitute  a  com- 
plete offense,"  and  that,  under  the  ruling  of 
State  V.  Topham,  41  Utah,  39,  123  Pac.  888, 
the  Information  must  be  held  bad.  The  rule, 
of  course.  Is  familiar  that  an  information 
must  fully  state  the  offense,  and,  If  the  statu- 
tory words  do  not  suffice  for  that  It  must  be 
expanded  beyond  them.  But  here,  the  stat- 
ute Itself  defines  the  offense  by  the  use  of 
words  which  have  a  well-recognized  meaning, 
and  itself  designates  the  particular  acts  or 
means  whereby  the  offense  may  be  committed. 
Under  such  circumstances,  to  charge  the  of- 
fense substantially  in  the  language  of  the 
statute  is  sufficient  Had  the  statute  but  de- 
clared that  any  person  "practicing  medicine" 
without  a  license  or  certificate  was  guilty  of 
an  offense,  then  it  might  well  be  argued  that 
an  Information  stating  the  offense  must,  to 
be  good,  be  expanded  beyond  the  language  of 
the  statute.  But  the  statute  itself  defines 
what  shall  be  regarded  as  "practicing  medi- 
cine."   It  Is: 

"Any  person  shall  be  regarded  as  practidng 
medidne  within  the  meaning  of  this  title,  who 
■hall  diagnose,  treat,  operate  upon,  or  prescribe 
or  advise  for,  any  physical  or  mental  ailment 
or  any  abnormal,  mental,  or  physical  condition 
of  another,  after  having  received  or  with  the 
intent  to  receive  therefor,  either  directly  or  ia- 
directly,  any  fee,  gift,  compensation  or  other 
pecuniary  benefit,  reward  or  consideration,"  etc. 

Under  such  a  statute,  to  charge  In  the  lan- 
guage of  the  statute  suffices.  To  require 
more  would  require  the  setting  forth  of  evi- 
dence. 

[2]  A  further  point  made  la  that  the  act 
Itself  is  unconstitutional  because  the  subject 
Is  not,  as  required  by  section  23,  art.  6,  of 
the  Ck>nstltution,  clearly  expressed  In  its 
title.  The  title,  chapter  88,  Laws  1907,  Is, 
"An  act  for  the  regulation  of  the  practice  of 
medicine  and  surgery  in  the  state  of  Utah, 
and  for  the  app<totment  of  a  board  of  medl- , 


cal  examiners  in  the  matter  of  such  regu- 
lation and  providing  for  the  repeal  of"  cer- 
tain named  sections  of  B.  S.  1898,  and  as 
stated  in  chapter  93,  Laws  1911,  "An  act 
amending"  a  number  of  specified  sections  of 
"O.  L.  1907,  for  the  regulation  of  the  prac- 
tice of  medicine  and  surgery."  Under  that, 
we  think  enactments  defining  the  practice  of 
medicine,  prescribing  the  qualifications  to 
practice,  requiring  a  license  to  practice  and 
making  It  unlawful  to  practice  without  one, 
and  creating  a  board  of  medical  examiners 
and  prescribing  Its  duties  and  powers  are  all 
within,  and  germane  to,  the  title. 

[S]  Another  point  made  Is  that  the  defend- 
ant was  not  practicing  medicine  within  the 
meaning  of  the  statuta  He  Is  what  is  known 
as  a  chiropractor,  and  practiced  what  Is 
known  as  chiropractic.  He,  as  such,  main- 
tained an  office  at  Salt  Lake  City.  Browning, 
the  person  named  in  the  information,  sprain- 
ed his  foot  or  ankle  working  in  a  mine.  He 
called  on  the  defendant  at  his  office.  The 
defendant  examined  his  ankle  and  foot,  which 
were  In  "a  swollen  and  black  and  blue  con- 
dition." He  had  Browning  strip  to  the  waist 
and  He  on  a  table,  and  then  began  to  manipu- 
late his  spine.  When  "he  came  to  a  particu- 
lar spot,  he  gave  it  a  hard  press,  and  then  a 
little  farther  down  gave  another."  He  con- 
tinued that  operation  for  a  considerable  time 
and  then  operated  a  vibrator  up  and  down 
the  back.  He  explained  to  the  patient  that 
the  trouble  was  in  the  nerve  centers  of  the 
third  lumbar  vertebra,  and  that  the  nerve 
forces  had  been  shut  off,  and  that  there  was 
not  sufficient  nerve  energy  to  heal  the  leg, 
and  that  he  would  have  to  readjust  that 
particular  lumbar  and  get  It  In  Its  proper 
place,  and  that  then  there  would  be  a  suffi- 
cient flow  of  nerve  energy  to  heal  up  the  leg. 
He  also  advised  Browning  on  retiring  to 
wrap  a  towel  saturated  with  strong  salt  brine 
around  the  foot  The  defendant  gave  him 
but  one  treatment  or  adjustment  Browning 
testified  that  his  foot,  or  ankle,  bad  "just 
turned  on  me,  and  it  was  months  before  it 
recovered ;  I  h&i  to  wear  a  whalebone  brace 
on  it"  but  not  that  the  defendant  put  it  on 
or  advised  It  He  further  tesUfled  that  the 
defendant  did  not  tell  him  that  he  had  a 
sprain,  or  that  he  had  any  disease.  Brown- 
ing paid  the  defendant  $2  for  the  adjust- 
ment or  treatment 

The  defendant  testified  that: 
"I  do  not  practice  surgery ;   I  do  not  diagnose 
diseases ;   I  do  not  operate  on  people ;   iemd  I  do 
not  treat  them  for  diseases." 

He  further  testified  that: 

After  Browning  had  removed  his.  clothing,  "I 
found  an  afflicted  lumbar  region.  He  asked 
me  what  it  would  cost  to  have  a  chiropractic  ad- 
justment That  is  what  he  paid  the  $2  for.  I 
placed  him  on  a  two-piece  table  so  as  to  have 
access  to  the  spinal  or  back  region,  and  adjust- 
ed his  lumbar  from  the  left  to  the  right  I  did 
that  with  my  empty  bare  hands.  I  did  not 
diagnose  any  disease;  did  not  administer  drugs, 
prracribe  medicine,  nor  perform  any  surgical  op- 
eration.   *    *    *    I  have  an  office  as  a  ehiro- 
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praetor,  and  that  i«  my  means  of  livelihood.  I 
charge  tor  my  labor.  I  don't  know  what  wai  the 
matter  with  Mr.  Browning's  foot.  I  didn't  try 
to  find  out.  I  wasn't  interested  in  hia  foot. 
When  I  saw  it  I  knew  there  was  something 
wrong  in  the  lumbar  region.  I  don't  treat  dis- 
eases. The  effect  was  in  the  foot,  and  the  cause 
in  the  lumbar.  I  don't  cure  anything.  When  I 
adjust  the  lumbar  I  expect  to  take  away  the 
cause;  nature  would  do  the  rest.  •  *  •  I 
adjusted  the  lumbar  on  account  of  the  luxation. 
I  believe  there  are  nerves  in  the  human  body, 
and,  if  one  of  the  lumbars  is  pushed  to  one 
side,  it  would  very  likely  affect  the  nerve,  and 
according  to  our  system  we  adjust  the  lumbar 
to  relieve  that  nerve  pressure." 

We  think  this  evidence  justified  a  finding 
that  the  defendant  practiced  medicine  with- 
in the  meaning  of  the  statute:  that  he,  for 
a  fee,  diagnosed,  treated,  and  operated  upon 
a  physical  or  abnormal  aliment  or  condition 
of  another.  What,  as  to  this  question,  we 
said  in  the  case  of  State  Board  of  Medical 
Examiners  v.  Freenor,  164  Paa  941,  just  de- 
cided, also  applies  here. 

The  judgment  therefore  la  aflElrmed. 

FRICK  and  McCARTY,  JJ.,  concur. 


(47  UUh,  323) 

H.  T.  &  C.  CO.  V.  WHITEHOUSE  et  ux. 

(Na  2746.) 

(Supreme  Court  of  Utah.     Jan.  3,  1016.     Be- 

hearmg  Denied  Jan.  16,  181&) 

1.  Covenants  «=>57— WAKaANxr  by  Stban- 

OBB  TO  Tm*— ElFFEOT. 

A  covenant  of  warranty  by  one  having  nei- 
ther possession  of,  nor  title  to,  the  land  con- 
veyed does  not  run  with  the  land,  but  is  a  per- 
sonal covenant,  and  does  not  pass  to  a  subse- 
quent  grantee    except  by   assignment. 

[Ed.  Note. — For  other  cases,  see  Covenants, 
Cent  Dig.  {  64;   Dec.  Dig.  i8=>67.] 

2.  Husband  and  Wine  ®=38l— LiAsiLnr  on 
Covenant— CoNTKTANCK  bt  Husband  and 
Wife. 

Where  a  wife  joins  with  her  husband  in  a 
warranty  deed  to  land  of  which  she  haa  no  title 
or  estate  except  the  contiDgent  interest  creat- 
ed by  Comp.  Laws  1007,  i  2826,  providing  that 
a  wife  who  survives  her  husband  shall  have  one- 
third  interest  in  fee  simple  of  land  possessed 
by  the  husband  during  the  marriage  to  which 
she  has  not  relinquished  her  rights,  she  is  not 
liable  to  one  other  than  her  immediate  grantee, 
since  her  covenant  is  personal,  and  does  not  run 
with  the  land ;  her  grantee  not  having  assigned 
his  cause  of  action  to  plaintiff. 

[Ed.  Note. — For  other  cases,  see  Husband  and 
Wife,  Cent.  Dig.  H  331-335 ;   Dec.  Dig.  «S=»81.] 

Appeal  from  District  Court,  Salt  Lake 
County;   F.  C.  Loofbourow,  Jndge. 

Action  by  the  H.  T.  &  G.  Company  against 
J.  W.  Whltehouse  and  wife.  Judgment  for 
plalntur,  and  defendants  appeal.  Affirmed  on 
condition,  and  remanded,  with  directions. 

Plaintiff/  a  corporation,  brought  this  action 
to  recover  damages  from  defendants  for  the 
alleged  breach  of  warranty  of  title  to  200 
acres  of  land  situated  in  Tooele  county,  Utah, 
which  land  was  on  February  7, 1906,  convey- 
ed under  contract  by  the  d^endants  to  Theo- 
dore Schulte,  trustee,  for  Joseph  H.  Hurd,  J. 
B.  Taylor,  and  Walter  A.  Cooke.     From  a 


judgment  rendered  In  favor  of  the  plaintiff, 
defendants  prosecute  this  appeaL 

T^e  contract  under  which  the  land  was 
conveyed,  so  far  as  material  here.  Is  aa  fol- 
lows: 

"This  asreement  made  this  29th  day  of  Jan- 
uary, A.  D.  1906,  by  and  between  Jeremiah  W, 
Whitehouse,  of  lincoln,  Tooele  county,  Utah, 
party  of  the  first  part,  and  Theodore  6.  Sdralte, 
of  Salt  Lake  City,  Utah,  party  of  the  second 
part,  witnesseth  that  the  party  of  the  first  part 
agrees  to  sell  and  the  party  of  the  second  part 
to  purchase  all  of  the  following  described  real 

firoperty,  situate  in  Tooele  county,  Utah,  namely 
describing  the  land],  for  the  sum  of  twenty-sev- 
en hundred  fifty  (|2,750.00)  dollars,  payable 
twelve  hundred  ($1,200.00)  dollars  cash  at  the 
date  hereof,  receipt  of  which  is  hereby  aclmowl- 


three  hundred  fifty  ($350.00)  dollars  on  or  before 
October  1,  1906.  The  party  of  the  second  part 
also  agrees  to  pay  the  balance  due  the  state  of 
Utah  on  the  said  southeast  quarter  and  the  east 
half  of  the  southwest  quarter  of  section  20,  in 
township  3  south  of  range  3  west.  Salt  Lake 
meridian. 

"It  is  hereby  further  mutually  understood  and 
agreed  that  the  aforesaid  premises  shall  be  con- 
veyed by  warranty  deed,  and  that  the  party  of 
the  first  part  and  his  wife  will  execute  sneh 
warranty  deed,  and  that  the  same  shall  be  placed 
in  escrow  with  some  bank  or  other  depositary 
to  be  agreed  upon,  to  be  delivered  upon  the  pay- 
ment of  said  sum  of  fifteen  hundred  fifty  ($!,• 
550.00)  dollars,  balance  of  the  aforesaid  pur- 
chase price  thereof.    •    •    • 

"In  witness  whereof  the  said  parties  of  the 
first  and  second  part  have  hereunto  set  their 
hands  the  day  and  year  first  above  vmtten. 

'Veremiah  W.  Whitehouse. 
"Theodore  G.  Schulte." 

On  September  17,  1906,  Sdiulte,  at  the  re- 
quest of  his  beneficiaries,  Hurd,  Taylor,  and  . 
Cooke,   conveyed   to  plaintiff   by  warranty 
deed- the  above-mentioned  200  acres  of  land. 

At  the  time  the  foregoing  contract  was  al- 
tered into  and  the  deeds  referred  to  were  ex- 
ecuted the  land  was,  and  since  October  31. 
1904,  had  been,  incumbered  by  a  certain  agree- 
ment In  writing  entered  Into  between  the  de- 
fendants and  one  Catherine  Le  Vine  and  Eliz- 
abeth R.  Pratt  by  wbldi  the  defendants 
agreed  to  sell  and  convey  to  Le  Vine  and 
Pratt,  and  they  agreed  to  purchase  from  de- 
fendants, for  the  sum  of  $2,000,  the  200  acres 
of  land  described  In  the  deed  herein  mention- 
ed from  defendants  to  Schulte.  Suit  was 
brought  against  the  Whltehouses  In  the  dis- 
trict court  of  Tooele  county  for  the  specific 
performance  of  the  last-mentioned  contract 
Schulte  was  made  a  party  defendant  The 
plaintiff  herein,  grantee  and  assignee  of 
Schulte,  was  later  on  substituted  as  defend- 
ant in  lien  of  and  in  the  place  and  stead  of 
Sdiulte.  A  trial  was  had,  and  from  the  judg- 
ment rendered  In  favor  of  the  Whltehouses 
denying  specific  performance  the  cause  was 
brought  to  this  court  on  appeal.  This  court, 
after  considering  the  questions  presented  by 
the  appeal,  remanded  the  cause,  with  direc- 
tions to  the  trial  court  to  set  aside  the  judg- 
ment theretofore  rendered  and  to  enter  judg- 
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ment  decreeing  a  spedllc  performance  of  fbe 
last-mentioned  contract.  For  a  more  detail- 
ed statement  of  the  facta  ooncemlng  the  mak- 
ing of  that  contract,  and  of  the  snlt  brought 
thereon,  we  Invite  attention  to  the  case  of  Le 
Vine  et  al.  v.  Whltehouse  et  aL,  37  Utah,  260, 
109  Paa  2,  Ann.  Cas.  1912C,  407. 

The  court  In  the  case  at  bar  f  onnd,  and  the 
record  showa,  that. the  district  court,  In  pur- 
suance of  the  remittitur  and  the  directions  of 
this  court  in  the  case  above  mentioned,  ren- 
dered and  entered  Judgment  against  the 
Whltehouses  and  the  plaintiff  herein  for  a 
specific  performance  of  the  agreement — 
"adjudging  that  defendants  and  each  of  them 
(and  particularly  the  plaintiff  herein)  should  ex- 
ecute and  deliver  to  said  Le  Vine  and  said 
Pratt  a  good  and  sufficient  conveyance  in  fee 
conveying  the  fee-simple  title  to  the  tract  of 
land  (200  acres)   described  in  said   agreement, 

•  •  •  and  that  thereupon,  by  virtue  of  said 
decree,    and     the    proceedings    taken    therein, 

•  •  *  plaintiff  herein  •  •  •  was  evicted 
and  ousted  from  the  possession"  of  the  premises 
(the  200  acres  of  land),  and  ever  since  has  been, 
and  is  now,  dispossessed  of  the  same. 

The  court  also  found,  and  the  evidence  sup- 
ports the  findings: 

"That  at  the  time  of  entering  into  the  said 
agreement  of  January  29,  1906,  between  the  said 
Theodore  O.  Schulte  and  the  defendant  3.  W. 
Whltehouse,  the  said  200  acres  of  land,  from 
the  possession  of  which  the  plaintiff  herem  was 
ousted  as  aforesaid  by  the  said  Catherine  B.  Le 
Vine  and  Elizabeth  K.  Pratt  by  virtue  of  the 
aforesaid  judgment  and  decree  of  this  court,  was 
valued  and  it  was  agreed  tliat  the  same  should 
be  taken  at  and  for  Uie  sum  or  price  of  $10 
per  acre,  or  a  total  of  $2,000  for  the  said  200 
acres,  and  that  the  same  was  at  said  time  and 
ever  since  has  been,  and  still  is,  of  said  value, 

•  *  •  which  was  paid  by  the  said  Theodore 
G.  Scbnite  and  his  beneficiaries  hereinbefore  re- 
ferred to. 

"That  no  part  of  the  purchase  price  paid  by 
the  said  Sohalte  and  his  said  benenciaries  to  the 
defendants  herein  has  been  repaid  to  them  or  ei- 
ther of  them  or  to  the  plaintiff  herein,  and  no 
part  of  the  damage  arising  by  reason  of  the  de- 
fendants' breaches  of  said  contract  and  of  the 
warranty  and  covenants  in  said  warranty  deed 
conveying  the  said  200  acres  of  land,  excepting 
that  the  plaintiff  received  from  the  said  Cath- 
erine B.  Le  Vine  and  Klizabeth  R.  Pratt  the 
sum  of  $517.23,  and  which  was  paid  on  the 
16th  day  of  July,  1910,  •  •  •  and  except- 
ing the  further  sum  of  $100  paid  on  the  iTth 
day  of  February,  1911,  and  $400  paid  on  the 
5th  day  of  June,  1913,  and  for  which  the  de- 
fendants are  entitled  to  credit  upon  the  amount 
of  said  damages  suffered  by  the  plaintiff  by  rea- 
son of  said  breaches  of  the  terms  and  covenants 
of  said  deed  and  agreement,  and  that,  after 
crediting  all  of  said  sums,  there  is  due  to  the 
plaintiff  from  the  defendants,  and  the  plaintiff  is 
entitled  to  recover  from  the  defendants  as  dam- 
ages and  for  principal  and  interest,  costs,  and 
attorney's  fees  suffered,  paid  out,  and  expended, 
the  sum  of  $1,720.83.'' 

Hancock  &  Barnes,  of  Salt  Lake  City,  tor 
appellants.  Joseph  H.  Hard,  of  Salt  Lake 
City,  for  respondent 

McOARTY,  J.  (after  stating  the  facta  as 
above).  There  are  numerous  assignments  of 
error.  The  only  assignment,  however,  we 
deem  of  sufficient  Importance  to  consider  is 
the  one  in  which  the  findings  of  fact,  conclu- 


sions of  law,  and  the  Judgment  are  assailed, 
wherein  It  la  held  that  BtUe  Whltehouse  Is 
llalde  under  the  oovenant  of  warranty  con- 
tained In  the  deed  from  the  Whltehouses  to 
Theodore  Schulte  executed  February  7,  1006. 

[1 , 2]  Plaintiff's  evidence  shows  that  Mrs. 
Whltehouse  was  not  a  party  to  the  transac- 
tions leading  np  to  and  which  culminated  in 
the  making  of  the  contract  under  which  the 
deed  was  executed,  and  that  she  was  not 
known  "at  all  Ifl  the  transaction"  prior  to 
the  execution  of  the  deed.  The  evidence, 
without  conflict,  shows  that  She  signed  the 
deed  merely  as  the  wife  of  Jeremiah  White- 
house,  and  that  she  had  no  title  to,  or  estate 
in,  the  land  conveyed,  except  the  contingent 
Interest  created  by  Comp.  Laws  1907,  {  2826, 
which,  so  far  as  material  here,  provides: 

"One-third  in  value  of  all  the  legal  or  equita- 
ble estates  in  real  property  possessed  by  the 
husband  at  any  time  during  the  marriage,  and  to 
which  the  wife  had  made  no  relinquishment  of 
her  rights,  shall  be  set  apart  as  her  property  in 
fee  simple  if  she  survive  him." 

The  rule,  as  declared  by  the  great  weight 
of  authority,  seems  to  be  that  a  covenant  of 
warranty  by  one  liaving  neither  possession 
of,  nor  title  to,  the  land  conveyed  does  not 
run  with  the  land,  and  that  the  right  to  re- 
cover on  the  covenant  belongs  only  to  the 
grantee  to  whom  it  is  made.  In  other  words, 
a  warranty  by  one  who  is  a  stranger  to  the 
title,  and  not  In  possession  of  the  land  con- 
veyed. Is  a  personal  covenant  and  does  not 
pass  to  a  subsequent  grantee,  except  by  as- 
signment In  this  case  there  was  no  assign- 
ment from  Schulte  to  the  plaintiff. 

In  Jones  on  Real  Property,  $  942,  the  au- 
thor says: 

"A  covenant  will  not  run  with  the  land  unless 
there  is  either  mutuality  or  succession  of  inter- 
est Privity  of  contract  is  sufficient  between 
the  immediate  parties,  but  there  must  be  privity 
of  estate  to  carry  the  benefit  of  the  covenant  to 
subsequent  owners  of  the  property  to  which  the 
covenant  relates."  11  Cyc.  llOO;  Mygatt  v. 
Coe,  124  N.  Y.  212,  26  N.  E.  611,  11  L.  R.  A. 
646;  Mygatt  v.  Coe,  142  N.  T.  78,  36  N.  E. 
870,  24  L.  R.  A.  850;  Pyle  v.  Gross,  92  Md. 
132,  48  AtL  713 ;  BuU  v.  Beiseker,  16  N.  D. 
290,  113  N.  W.  870,  14  L.  R.  A.  (N.  S.)  514. 

We  also  invite  attention  to  an  Instructive 
note  In  14  L.  R.  A.  (N.  S.)  614,  to  the  last 
case  dted  in  which  the  annotator  cites  and 
reviews  numerous  decisions  wherein  the  doc- 
trine herein  announced  is  upheld. 

We  are  of  the  opinion,  and  so  hold,  that 
plaintiff,  under  the  admitted  facts,  is  not  en- 
titled to  recover  against  Ettle  Whltehouse  on 
her  covenant  of  warranty  to  Schulte.  The 
cause  is  therefore  remanded,  with  directions 
to  the  trial  court  that  in  case  the  plaintiff 
shall,  Within  16  days  after  notice  of  the  re- 
mittitur, file  with  the  clerk  of  the  court  its 
consent  in  writing  to  a  modification  of  the 
findings  of  fact  conclusions  of  law,  and  judg- 
ment to  conform  with  the  views  herein  ex- 
pressed, the  Judgment  will  stand  affirmed  as 
to  Jeremiah  Whltehouse,  each  party  to  pay 
his  own  costs  on  this  appeal.  Should  plain- 
tiff faU  to  file  with  the  (derk  of  the  trial 
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ooort  bia  oonaent  in  wiitliig  to  a  modiflcadon 
of  tbe  findings  of  fact,  concInsioDS  of  law, 
and  Jndgment  within  IB  days  after  receiving 
notice  of  tbe  remittitur,  the  trial  conrt  Is  di- 
rected to  grant  a  new  trial;  appellants  to  re- 
cover their  taxable  costs  on  this  appeaL 

8TRAUP,  OL  J.,  and  FRICK,  J.,  ocmcur. 

(47  Utah.  46$)  -x==»™ 

CODY  T.  CODY.     (No.  267&) 
(Supreme  Court  of  Utah.     Jon.  26,  1916.) 

1.  New  Tbial  «=»117— Notict  of  DBcmoN— 
Necessity  fob  Sibvino. 

Where  the  decree  in  divorce  was  in  favor 
of  plaintiff,  and  was  prepared  by  her  attorneys, 
no  notice  of  decision  was  necessary  in  order  to 
set  in  motion  the  time  for  filing  and  serving  a 
motion  for  new  trial  by  plaintiff  because  of  re- 
fusal of  permanent  alimony,  i 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent.  Dig.  f  {  23&-241 ;   Dec  Dig.  «=>117.] 

2.  Appeal  and  Ebbob  <S=3346— Akendhent 
or  Judoksnt—Effkot— Motion  fob  Nxw 
Tbial. 

An  amendment  to  a  decree  in  a  divorce  case, 
intended  merely  to  carry  into  effect  the  decision 
of  the  court,  does  not  extend  the  six  months  pe- 
riod in  which  notice  of  appeal  must  be  filed  and 
served,  if  an  appeal  is  desired.^ 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  C^t.  Dig.  H  i^l,  18M;  Dec  Dig.  9=» 

3.  Costs  «=3246>^— Appeal  Fobma  Pattpebis. 

While  atfirmance  of  a  judgment  usually  car- 
ries costs,  costs  will  not  be  awarded  where  ap- 
pellant filed  an  affidavit  of  impecuniosity. 

[E(l.  Note.— For  other  cases,  see  Costs,  Dec 
Dig.  ®=246%.] 

4.  Divorce  i8=»28(>— Decisions  Appkaiable. 

An  appeal  will  lie  from  an  order  of  the 
trial  court  denying  the  petition  of  a  wife,  who 
secured  a  divorce,  for  an  award  of  alimony,  filed 
long  after  the  rendition  of  the  decree 

[Ed.  Note. — For  other  cases,  see  Divorce,  Cent. 
Dig.  i  7l>4;    Dec.  Dig.  «=a280.] 

6.  Divorce  ®=>245— Alimont— Rioht  to. 

Under  Comp.  Laws  1907,  |  1212,  amended 
by  Laws  1909,  c  109,  declaring  that,  when  an 
interlocutory  decree  of  divorce  is  made,  the  court 
may  make  such  order  in  relation  to  the  children, 
property,  parties,  and  maintenance  as  shall  be 
equitable,  and  subsequent  changes  or  new  or- 
ders may  be  made  with  respect  to  tbe  disposal  of 
children  and  distribution  of  property  as  shall 
be  reasonable,  a  wife,  who  was  granted  no  ali- 
mony when  an  interlocutory  decree  of  divorce 
was  rendered,  will  not  thereafter  be  granted 
alimony  on  petition  to.* 

[Ed.  Note.— For  other  cases,  see  Divorce. 
Gent  Dig.  U  691-695 ;   Dec.  Dig.  «=»246.] 

Frick,  J.,  dissenting  in  part. 

Appeal  from  District  Conrt,  Salt  Lake 
County;   Geo.  G.  Armstrong,  Judge. 

Action  by  Belle  Cody  against  J.  J.-  Cody. 
From  orders  dismissing  a  motion  for  new 
trial  and  denying  an  increase  of  alimony, 
plaintiff  appeals.  First  api>eal  dismissed, 
and  order  affirmed  as  to  second  appeal. 


*  Jensen  v.  Ucbtenststn.  146  Pao.  1036. 

•Parsons  v.  Paraona,  40  Utah,  602,  122  Pao.  907; 
Custer  T.  Caster,  41  UUta,  576,  126  Pac.  880. 

'  Read  V.  Read,  28  Utah.  297,  78  Pac  «76 ;  Buzzo 
V.  Buzzo,  148  Pac.  362. 


S.  P.  Armstrong,  of  Salt  Lake  City,  for 
appellant  J.  W.  MdKlnney,  of  Salt  Lake 
City,  for  respondent 

FRICK,  J.  This  proceeding  was  originally 
commenced  In  the  district  court  6t  Salt  Lake 
county  by  the  plaintiff,  Belle  Ck>dy,  against 
ber  husband  J.  J.  Cody,  tbe  defendant,  to 
recover  Judgment  for  separate  maintenance. 
While  the  action  was  pending  tbe  plaintiff 
amended  her  complaint  and  prayed  for  a 
divorce.  The  defendant  contested  plaintiff's 
prayer  for  maintenance,  as  well  as  for  di- 
vorce. Permanent  alimony  was  prayed  for 
In  tbe  complaint  On  tbe  6tb  day  of  Novem- 
ber, 1913,  ):he  district  court  aforesaid  en- 
tered an  Interlocutory  decree  for  divorce  In 
favor  of  the  plaintiff,  under  our  statute  as 
amended  by  Laws  of  Utah  1909,  c  109.  In 
that  decree.  In  addition  to  being  granted  a 
divorce,  the  plaintiff  was  also  awarded  the 
custody  of  ber  Infant,  a  boy  of  six  years  of 
age,  and  the  defendant  was  required  to  de- 
posit with  tbe  clerk  of  said  court  tbe  sum 
of  $20  a  month,  which,  as  stated  In  the  de- 
cree, was  allowed  "as  permanent  alimony,  the 
same  to  be  used  by  the  plaintiff,  or  such  por- 
tion thereof  as  shall  be  necessary,  for  the 
care  and  support  of  said  minor  child."  On 
tbe  application  of  the  defendant  that  portion 
of  tbe  decree  quoted  above  was,  on  tbe  20th 
day  of  December,  1913,  amended  so  as  to 
make  the  decree  conform  to  the  declsloh  of 
the  court  as  tbe  same  was  contended  to  be  by 
the  defendant  The  decree  was  accordingly 
amended,  so  as  to  require  the  defendant  ."to 
pay  to  tbe  derk  of  this  conrt  tbe  sum  of  ¥20, 
tbe  same  to  be  used  for  tbe  care  and  support 
of  said  minor  child."  Said  sum  of  $20  was 
required  to  be  paid  monthly,  and  the  record 
shows  that,  pursuant  to  said  decree,  tbe  de- 
fendant paid,  and  the  plaintiff  received,  tbe 
monthly  payments  from  and  Including  No- 
vember, 1813,  and  to  and  Including  Septem- 
ber, 1914.  On  tbe  6tb  day  of  May,  1914,  tbe 
plaintiff  served  and  filed  a  notice  of  motion 
for  a  new  trial.  On  the  26tb  day  of  May, 
1914,  the  defendant,  by  his  counsel,  filed  a 
motion  to  strike,  or  to  "dismiss,"  as  It  is 
called,  the  alleged  notice  of  motion  for  a  new 
trial,  upon  the  grounds  that  the  same  was 
not  filed  within  the  time  required  by  onr 
statute.  On  June  eth  following  the  conrt 
granted  defendant's  motion,  but  at  the  same 
time,  and  after  granting  said  motion,  also 
"overruled"  plaintiff's  motion  for  a  new 
trial  The  plaintiff,  on  tbe  19th  day  of  June, 
1914,  served  and  filed  her  notice  of  appeal 
from  tbe  Interlocutory  decree  entered  on  No- 
vember 6,  1913,  as  before  stated. 

The  defendant  has  interposed  a  motion  to 
dismiss  tbe  appeal  from  that  decree  on  the 
ground  that  the  same  was  not  taken  within 
the  time  required  by  our  statute,  ntuely, 
within  six  months  from  the  entering  o-  the 
decree,  or  within  six  months  from  tbe  time 
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the  decree  became  flnal  tipon  the  OTemillng 
of  the  motion  for  a  new  trial.  Defendant's 
counsel  contend  that  the  notice  of  motion  for 
a  new  trial  was  not  filed  within  the  time  an- 
thorlzed  by  onr  statate,  aod  for  that  reason 
the  filing  of  said  motion  did  not  have  the 
effect  of  extending  the  time  for  taking  an 
appeal  from  the  Interlocutory  decree  of  di- 
vorce. While,  as  we  have  seen,  that  decree 
was  entered  on  November  6,  1918,  or  more 
than  six  months  prior  to  the  19th  day  of 
Jnne,  1914,  when  the  notice  of  appeal  was 
served  and  filed,  yet  connsel  for  the  i^aintiff 
Insists  that  the  notice  of  appeal  was  served 
within  proper  time  for  two  reasons :  (1)  Be- 
cause no  notice  of  the  original  decision  was 
served  on  the  plaintiff;  and  (2)  because  the 
original  decree  was  the  same  as  If  entered 
on  December  20,  191S,  and  hence  an  appeal 
could  legally  be  taken  at  any  time  within 
six  months  from  that  date,  and  inasmuch  as 
the  notice  of  appeal  was  served  on  the  19th 
day  of  June,  1914,  it  was  served  within  six 
months  from  the  date  the  Judgment  or  decree 
became  appealable. 

[1]  As  to  the  first  proposition,  we  remark 
that  the  record  is  conclusive  that  the  decree 
as  entered  was  entirely  in  favor  of  the  plain- 
tiff, and  that  the  same  was  prepared  by  her 
attorneys.  Surely  the  statute  requiring  no- 
tice of  a  decision  In  order  to  set  in  motion 
the  time  for  serving  and  filing  a  notice  of 
motion  for  a  new  trial  was  not  Intended  to 
apply  to  the  party  in  whose  favor  the  deci- 
sion is  given,  when  that  party  has  prepared 
the  findings  of  fact  and  conclusions  for  the 
court  to  sign.  The  party  who  prepares  the 
findings  and  conclusions,  and  decree,  must  of 
necessity,  as  pointed  out  by  us  in  Jensen  v. 
Lichtenstein,  145  Pac.  1036,  be  deemed  to 
have  notice  of  the  decision,  and  hence  is  not 
entitled  to  further  notice  thereof.  The  plain- 
tiff, therefore,  was  not  entitled  to  notice  of 
the  decision  in  the  divorce  proceedings,  and 
hence  her  notice  of  motion  for  a  new  trial 
was  not  filed  within  the  time  required  by 
our  statute,  and  it  therefore  could  not  be 
used  as  a  means  to  extend  the  time  within 
which  to  take  an  appeal. 

[2]  Plaintiff's  counsel,  however,  insists  that, 
even  though  that  be  conceded,  the  decree 
did  not  become  flnal  until  December  20,  1913, 
when  it  was  amended  In  the  particular  we 
have  stated.  We  are  of  the  opinion,  how- 
ever, that  in  view  of  the  record  in  this  case 
the  amendment  in  question  did  not  have  the 
effect  contended  for  by  plaintiff's  counsel. 
The  alleged  amendment,  or  change,  was  mere- 
ly to  make  the  decree  reflect  the  original  de- 
cision as  made  by  the  court  The  amend- 
ment, therefore,  related  back  to  the  time  when 
the  decree  was  orlginaUy  entered,  and  did 
not  have  the  effect  contended  for  by  counsel, 
namely,  that  it  was  the  same  as  if  a  new 
decree  had  been  entered  as  of  that  date. 
The  plaintiff,  therefore,  was  required  to  serve 
and  file  notice  of  appeal  within  six  months 
from  the  entering  of  the  interlocutory  decree. 


if  she  Intended  to  appeal  from  that  decree, 
as  pointed  out  in  Parsons  v.  Parsons,  40 
Utah,  602,  122  Pac.  907,  and  Custer  v.  Custer, 
41  Utah,  676,  126  Pac.  880.  That  it  la  man- 
ifest she  has  not  dontt.  The  motion'  to  dis- 
miss the  appeal  from  the  Interlocutory  de- 
cree must  therefore  prevail. 

There  in,  however,  another  phase  at  the 
case  which  requires  consideration.  As  al- 
ready stated,  the  action  was  originally  com- 
menced for  separate  maintenance.  Notwith- 
standing that  fact,  however,  the  plaintiff 
asked  for  permanent  aUmony  in  her  original 
complaint  in  the  foUowing  words : 

"That  the  court  assign  and  set  apart  and  de- 
cree to  her,  as  alimony  for  the  permanent  sup- 
port of  herself  and  her  said  minor  child,  snch 
amount  of  the  earnings  of  the  defendant  as  the 
court  in  its  discretion  may  deem  just  and  c9iui- 
table." 

When  the  complaint  was  amended  by  ask- 
ing for  a  divorce,  the  prayer  for  permanent 
alimony  as  given  above,  remained  therein. 
The  court,  in  the  interlocutory  decree,  how- 
ever, did  not  award  the  plaintiff  anything 
except  the  $20  per  month  for  the  support  of 
the  minor  child.  As  we  have  before  stated, 
nothing  is  made  to  appear  in  the  findings  of 
fact  or  conclusions  of  law  why  no  i>erma- 
nent  alimony  was  allowed.  In  view  of  the 
fact  that  no  permanent  alimony  had  been  al- 
lowed by  the  court  in  the  interlocutory  de- 
cree, and  that  an  allowance  of  only  $20  per 
month  bad  been  made  therein  for  the  child, 
the  plaintiff,  on  the  8th  day  of  September, 
1914,  served  and  filed  her  notice  of  motion 
for  an  allowance  to  her  of  permanent  ali- 
mony, and  also  asked  for  an  Increase  in  the 
allowance  for  the  child  as  aforesaid.  The 
defendant,  on  the  10th  day  of'  September, 
1914,  filed  a  motion  in  which  he  moved  the 
court  "to  dismiss  said  motion  for  aUmony 
upon  the  ground  that  the  matter  of  alimony 
had  been  adjudicated."  Two  days  thereaft- 
er the  court  granted  defendant's  motion  and 
dismissed  plaintiff's  motion  or  application 
for  permanent  alimony  and  for  an  increased 
allowance  for  the  support  of  the  child.  The 
pHaintiff,  in  her  application,  in  substance  al- 
leged that  since  the  interlocutory  decree  for 
a  divorce  was  entered  her  physical  condition, 
by  reason  of  bodily  injuries,  had  changed  so 
that  she,  at  the  time  and  for  that  reason,  was 
not  able  to  support  herself,  and  also  averred 
that  the  defendant's  earnings  were  then  suf- 
ficient to  authorize  the  making  of  an  allow- 
ance of  alimony  for  ber,  and  also  to  permit 
an  Increase  of  the  allowance  made  for  the 
support  of  the  diUd.  All  tboee  allegations 
and  averments  were  contained  in  papers  and 
affidavits  on  file  in  the  case,  and  were  spe- 
cially referred  to  In  the  motion.  The  court, 
it  seems,  did  not  consider  the  allegations  and 
averments,  or  changed  physical  condition  o' 
the  plaintiff,  but  entered  an  order  or  Judg 
ment  dismissing  the  motion  upon  the  sole 
ground  that  the  matter  had  been  adjudicated 
In  the  Interlocutory  decree  of  divorce.  The 
plaintiff  has  also  prosecuted  a  separate  ap- 
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peal  from  tbat  order  or  Judgment,  aqd  now 
Insists  that  the  court  erred  In  tbat  regard. 

Defendant's  counsel  contend  that  plaintiff's 
appeal  must  fail  for  two  reasons:  (1)  Be- 
cause the  bill  of  exceptions  in  which  the  pro- 
ceedings are  recorded  was  not  settled  in 
time ;  and  (2)  because  the  matter  of  alimony 
was  adjudicated  in  the  interlocutory  decree. 
And  they  further  assert  that,  because  the 
appeal  from  tbat  decree  failed  for  the  rea- 
sons before  stated,  we  are  powerless  to  re- 
view the  question. 

The  contention  that  the  bill  of  exceptions 
which  contains  the  matters  relating  to  the 
second  appeal  was  not  settled  In  time  cannot 
prevaiL  As  to  those  matters  the  bill  was 
settled  in  accordance  with  the  requirements 
of  dnr  statute,  and  hence  we  are  required  to 
consider  the  matters  therein  contained  in 
so  far  as  they  have  any  bearing  on  the  sec- 
ond appeaL  The  question  of  whether  the 
matters  covered  by  the  second  appeal  have 
been  adjudicated  in  the  interlocutory  decree, 
and  should  have  been  reviewed  on  the  ap- 
peal from  that  decree,  if  reviewed  at  all, 
remains  to  be  considered.  It  is  doubtless 
true,  as  contended  by  defendant's  counsel, 
that  where  the  court  allows,  or  disallows, 
alimony  in  the  interlocutory  decree  by  which 
a  divorce  is  granted,  the  party  aggrieved,  in 
the  absence  of  fraud,  must  review  the  ques- 
tion on  an  appeal  from  tbat  decree,  and,  in 
case  no  appeal  is  prosecuted  from  that  de- 
cree within  the  time  prescribed  by  our  stat- 
ute, the  matter  of  alimony,  like  all  other 
matters  included  in  the  divorce  proceedings, 
is  concluded  by  that  decree.  While  it  is  true 
that  in  attempting  to  appeal  from  the  inter- 
locutory decree  the  plaintiff  sought  to  have 
reviewed  the  court's  refusal  to  allow  her 
permanent  alimony,  yet  that  fact,  standing 
alone,  is  not  necessarily  fatal  to  her  second 
appeal.  Her  second  appeal  is  based  upon 
Comp.  liBws  1907,  S  1212,  as  amended  by 
chapter  109,  Laws  Utah  1909.  That  section 
reads  as  follows: 

"When  an  interlocutory  decree  of  divorce  is 
made,  the  court  may  make  such  order  in  rela- 
tion to  the  children,  property,  parties,  and  the 
maintenance  of  the  parties  and  children  as  shall 
be  equitable :  Provided,  that  if  any  of  the  chil- 
dren have  attained  the  age  of  ten  years  and 
are  of  sound  mind,  such  children  shaU  have  the 
privilege  of  selecting  to  which  of  the  parents 
they  will  attach  themselves. 

"Subsequent  changes,  or  new  orders,  may  be 
made  by  the  court  in  respect  to  the  disposal  of 
the  children  or  the  distribution  of  property,  as 
shall  be  reasonable  and  proper." 

Her  counsel  contends  that,  Inasmudi  as 
it  was  made  to  appear  In  plaintiff's  applica- 
tion that  after  the  Interlocutory  decree  was 
entered  her  physical  condition  had  changed 
by  reason  of  the  alleged  injuries,  and  that 
the  defendant,  when  the  application  was 
made,  was  earning  sufficient  money  to  author- 
ize an  allowance  for  alimony  and  an  increase 
in  the  allowance  originally  made  for  the 
chUd.  she  was  at  all  events  entitled  to  have 
the  court  consider  her  application  and  make 


findings  of  fact  and  conclusions  of  law  there- 
on. That,  counsetl  contends,  is  what  is  con- 
templated by  the  statute  we  have  quoted 
above.  The  contention  seems  reasonable. 
The  statute  In  terms  provides  that: 

"Subsequent  changes  or  new  orders  may  be 
made  by  the  court  in  respect  to  the  disposal  of 
the  children,  or  the  disposition  of  property  as 
shall  be  reasonable." 

Defendant's  counsel,  however,  contend  and 
cite  authorities  to  the  effect  that,  if  the 
court  bad  in  the  interlocutory  decree  grant- 
ed the  plaintiff  some  amount  as  permanent 
alimony,  then  the  court  could,  upon  a  proper 
application  and  showing,  have  changed  such 
an  allowance;  bnt  they  insist,  in  view  that 
the  court  made  no  allowance  whatever,  that 
therefore  there  is  nothing  to  change,  and 
hence  the  only  way  that  a  modification  or 
change  in  the  interlocutory  decree  could  have 
been  effected  in  that  regard  was  by  timely 
appeal  to  this  court,  and  upon  a  review  of 
the  evidence  produced  before  the  trial  court 
We  think  the  Legislature  in  adopting  the 
statute  intended  to,  and  did,  enlarge  the 
common-law  powers  of  our  courts  of  original 
Jurisdiction  in  divorce  proceedings.  We  also 
think  that  the  Legislature  possessed  ample 
power  to  pass  such  a  statute.  The  statute 
must  therefore  be  given  a  reasonable  con- 
struction and  appUctition.  Although  the 
language  is  general  in  permitting  "subse- 
quent changes  and  new  orders"  to  be  made, 
yet  we  think  it  was  not  thereby  intended 
that  the  courts  could  at  any  time  review 
their  own  former  orders  or  decrees  respect- 
ing the  allowance  of  alimony,  etc.,  and  are 
of  the  opinion  that  what  was  contemplated 
by. the  statute  was  that  where  a  court  Iiad 
granted  a  decree  of  divorce  and  had  allow- 
ed alimony,  or  had  made  distribution  of 
property  and  disposal  of  children,  either 
party  could  thereafter  come  into  court  and 
allege  that  since  the  entry  of  the  original 
decree  material  and  permanent  changes  had 
taken  place,  by  reason  of  which  the  allow- 
ance of  alimony,  as  made,  was  either  exces- 
sive or  insufficient  under  the  changed  con- 
ditions, and  that  for  that  reason  the  exist- 
ing allowance  should  either  be  Increased 
or  decreased,  as  the  case  may  be,  or  that 
the  distribution  of  the  property,  or  the  dis- 
posal of  the  children,  as  made,  should  be 
changed  so  as  to  reflect  Justice  between  the 
parties. 

To  illustrate:  Suppose  that  after  the  orig- 
inal decree  was  entered.  In  which  a  fixed 
sum  as  permanent  alimony  was  allowed  to 
the  wife,  she,  while  stUl  unmarried,  should 
suffer  serious  personal  injuries,  or  should 
lose  her  property,  if  she  had  any,  and  by 
reason  of  that  fact  the  previous  allowance 
should  be  insufficient  to  supply  her  with  the 
necessaries  of  life,  and  it  should  further  be 
made  to  appear  tbat  her  former  husband  had 
ample  means  to  supply  her  wants;  why 
should  not  the  court  change  or  modify  the 
former  allowance  or  make  a  new  order  in 
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that  regard,  If  necessary,  In  order  to  prevent 
the  divorced  wife  l^om  becoming  a  public 
charge?  Again,  suppose  that  a  husband  at 
the  time  a  divorce  Is  granted  has  ample 
means,  and  the  court  makes  a  liberal  allow- 
ance to  the  wife  as  alimony,  to  be  paid  peri- 
odically or  otherwise  for  a  definite  period 
of  time,  and  stippose,  further,  that  In  such 
a  case  the  husband,  after  the  decree  Is  enter- 
ed, and  after  the  time  for  an  appeal  has 
elapsed,  suffers  financial  reverses  and  loses 
the  most,  If  not  all,  of  his  property,  ot  he  Is 
Injured  physically,  or  loses  his  health,  and 
the  allowance  theretofore  made  for  the  di- 
vorced wife  is  no  longer  just  and  equitable; 
why  should  not  the  court,  upon  such  a  state- 
ment of  facts  being  shown,  modify  the  de- 
cree by  decreasing  or  setting  aside  the  al- 
lowance theretofore  made.  A  change  under 
such  dnrumstances  was  permitted,  even  un- 
der the  statute  before  It  was  amended.  See 
Buzzo  T.  Buzzo,  148  Pac.  362.  Moreover, 
why  should  not  a  divorced  husband  be  re- 
quired to  increase  the  allowance  made  for 
the  maintenance  of  his  minor  child,  the  cus- 
tody of  which  was  awarded  to  the  divorced 
wife,  in  case  it  was  made  to  appear  that 
after  the  allowance  was  made  the  child  suf- 
fered permanent  pliyslcal  Injuries,  or  by 
reason  of  serious  illness,  or  otherwise,  the 
original  allowance  is  no  longer  Just  or  suffi- 
cient for  its  maintenance  and  support? 

The  foregoing,  however,  are  mere  illustra- 
tions, and  are  not  Intended  as  fixing  the 
limits  within  which  modifications  of  exist- 
ing allowances  may  -be  made  upon  the  prop- 
er applications'  and  proof  and  under  changed 
conditions,  We  have  set  them  forth  only 
for  the  purpose  of  showing  that  there  are 
various  conditions  that  may  arise  after  the 
granting  of  the  original  decree  that  may  re- 
quire the  changes  or  new  orders  spoken  of 
in  the  statute  respecting  the  original  allow- 
ances made,  without  giving  the  courts  the 
power  to  review  their  own  allowances  upon 
the  fiicts  existing  at  the  time  they  were 
made.  We  do  not  think  the  Legislature  in- 
tended that  the  courts  should  review  the 
allowances  made  by  them  for  alimony  in 
divorce  proceedings,  but  what  was  Intended 
was  that,  where  material  new  conditions 
have  arisen  after  the  decrees  were  made, 
wliicb  conditions  were  not,  and  could  not 
have  been,  considered  or  passed  on  by  the 
courts,  then,  ux>on  proper  application  and 
proof,  the  courts  may  make  "subsequent 
changes  or  new  orders"  respecting  the  allow- 
ance of  alimony  or  the  distribution  of  prop- 
erty or  the  disposal  of  chlldrea  Wbere  a 
party  is  dissatisfied  with  the  original  allow- 
ance or  distribution  of  property,  or  the  dis- 
posal of  the  clilldren,  he  must  prosecute  a 
timely  appeal  to  review  the  court's  orders 
or  decrees  in  that  regard,  and  in  sudi  cases 
the  review  must  be  had  upon  the  evidence 
adduced  upon  the  original  hearing.  When 
the  conditions  have  changed,  however,  as 
before  stated,  the  changes  or  new  orders 


I  must  be  based  upon  the  allegations  of  the 
changed  conditions  and  the  evidence  in  sup- 
port thereof. 

We  think,  therefore,  the  district  court 
should  have  heard  the  evidence  in  support 
of  plaintiff's  application,  and  should  have 
made  findings  of  fact  and  conclusions  of 
law  upon  the  evidence,  and  entered  judg- 
ment accordingly.  By  what  we  have  said 
we  do  not  mean  to  be  understood  as  hold- 
ing that  the  court  should  have  made  an  ad- 
ditional allowance  In  this  case  for  the  child, 
or  should  have  made  an  allowance  of  ali- 
mony in  favor  of  the  plaintiff.  Applications 
that  are  made  for  a  change  of  allowance,  or 
which  require  new  orders,  must  first  be  sub- 
mitted, considered,  and  passed  on  by  the 
trial  courts,  and  those  courts  must  make 
findings  of  fact  and  conclusions  of  law  there- 
on and  enter  their  Judgments  accordingly. 
In  that  regard  much  must  be  left  to  their 
discretion,  and  all  we  have  the  power  to  do 
is  to  review  their  Judgments,  the  same  as  in 
other  cases. 

In  conclusion,  we  remark  that  the  record 
presented  to  us  is  very  incomplete,  imper- 
fect, and  unsatisfactory.  This  condition,  we 
think,  was  brought  about  by  two  causes: 
(1)  For  the  reason  that  difFerent  counsel 
represented  plaintiff  from  time  to  time  pend- 
ing the  proceedings;  and  (2)  that  because 
of  appellant's  poverty  she  was  unable  to  ad- 
vance any  money  to  counsel  for  costs  and 
expenses,  either  to  prosecute  her  case  or  in 
preparing  It  on  appeal,  all  of  which  Is  made 
to  appear  from  her  affidavit  of  impecuni- 
osity  filed  in  this  court  Notwithstanding 
the  condition  of  the  record,  however,  we 
have  given  it  full  force  and  effect,  except 
where  the  defects  were '  jurisdictional.  In 
view  that  neither  party  advanced  any  money 
for  printing,  nor  for  other  purposes  in  this 
court,  we  make  no  allowance  for  costs.  The 
district  court  may,  however,  make  such  al- 
lowance to  the  plaintiff  in  presenting  her 
application  as  to  it  may  seem  just  and  equi- 
table. 

Since  writing  the  foregoing  the  Chief  Jus- 
tice has  handed  me  his  opinion,  in  which 
he,  in  part,  dissents  from  the  conclusions 
reached  herein.  I  have  carefully  considered 
what  is  said  by  the  Chief  Justice,  and  liave 
also  again  carefully  reviewed  my  conclu- 
sions, and,  while  I  agree  with  much  that  he 
says,  yet  I  must  confess  my  -  inability  to 
yield  to  the  conclusions  reached  by  him.  I 
can  see  no  way  to  escape  the  positive  pro- 
visions of  our  statute.  The  Chief  Justice, 
in  effect  at  least,  concedes  that  if  the  court, 
in  the  decree,  reserves  the  right  to  make 
changes  in  the  matters  contemplated  by  the 
statute,  then  perhaps  such  can  be  made  in 
the  same  action  upon  ffiing  a  proper  appli- 
cation therefor.  In  my  judgment,  under  our 
statute,  the  reservation  exists  to  the  same 
extent  as  though  it  were  written  into  every 
decree.  True,  a  proper  application  should 
be  made,  and,  as  I  liave  pointed  out  in  my 
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opinion,  the  court  should  not  attempt  ft  re- 
view of  hia  former  decree,  but  should  limit 
any  change  strictly  to  the  nevr  conditions  as 
they  are  alleged  In  the  application  and  es- 
tablished by  the  evidence.  It  Is  often  the 
case  that  courts  d^em  themselves  better 
qualified  to  determine  what  the  law  should 
be  upon  a  given  subject  than  the  Legislature, 
and  for  that  reason,  by  strict  construction, 
practically  fritter  away  the  snbatance  of 
a  statute  governing  that  subject 

As  stated  In  the  original  opinion.  In  my 
judgment,  our  statute  clearly  confers  powers 
upon  the  courts  of  original  jurisdiction 
which  they  did  not  possess  before  it  was 
adopted,  lliese  powers  should  not  be  mini- 
mized or  construed  away  by  the  court  of  last 
resort,  simply  because  that  court  fnay  deem 
the  power  conferred  unwise,  or  that  by  a 
cardesa  court  it  may  be  too  liberally  appli- 
ed, or  even  at  times  abused.  All  courts 
should  exercise  the  powers  conferred  upon 
them  carefully,  prudently,  and  conscientious- 
ly, and  the  presumption  is  that  they  will  do 
BO  until  the  contrary  Is  shown.  But  in  view 
that  the  Legislature  has  conferred  the  power, 
it  is  the  ezdusiTe  prerogative  of  that  body 
to  withdraw  it,  or  to  modify  it,  if  deemed 
wise  to  do  BO.  I  also  concur  with  the  Chief 
Justice  that  an  application  should  be  made 
in  a  formal  manner,  and  that  it  should  be 
stated  therein,  in  clear  and  concise  terms, 
just  what  the  applicant  complains  of  and 
what  he  desires  to  prove.  While  the  appli- 
cation in  this  case  is  far  from  a  model,  yet, 
under  the  facts  and  circumstances,  It  was 
sufildent  to  apprise  the  court  and  the  op- 
posite party  just  what  the  applicant  claimed. 
Nor  did  the  court  disregard  the  application 
because  it  was  insufficient  either  in  form  or 
substance.  For  these  reasons  I  am  sUll  of 
the  opinion  that  the  former  conclusions 
should  prevail. 

For  the  reasons  stated  the  first  appeal  is 
dismissed,  and  the  second  is  sustained.  So 
far  we  are  all  agreed,  but  beyond  this  we 
are  divided.  For  the  reasons  stated  in  my 
opinion  I  still  think  the  order  of  the  trial 
court  dismissing  the  application  to  modify 
the  decree  should  be  reversed  and  the  case 
remanded,  with  directions  to  reinstate  the 
application  and  to  proceed  In  accordance 
with  the  views  expressed  by  me.  To  this 
my  Associates,  for  the  reasons  stated  by 
them  In  their  separate  opinions,  do  not  agree, 
and  their  judgment  in  that  regard  must 
therefore  prevail.  The  wder  of  the  court 
below  dismissing  the  application  to  modify 
the  decree,  therefore,  should  be,  and  it  ac- 
cordingly is,  affirmed.  , 

[3]  Ordinarily,  under  the  statute,  the  af- 
firmance of  the  judgment  carries  costs.  In 
this  case,  however,  the  appellant,  who  was 
the  former  wife  of  respondent,  flies  an  affi- 
davit 'of  impecunioslty,  and  the  appeal,  there- 
fore, is  one  In  forma  pauperis.  We  shall 
therefore  make  no  order  for  costs  in  favor 
of  respondent  against  his  former  wife. 


STRAUP,  C.  J.  (dissenting).  The  plain- 
tur,  in  her  amended  complaint,  asked  for 
a  divorce  on  the  grounds  of  cmelty,  per- 
manent alimony,  custody  of  the  child,  and 
an  award  for  its  support  "Bx  defendant 
denied  the  allegations  of  cruelty,  and  alleg- 
ed that  the  plaintUf  was  addicted  to  the  use 
of  opiates  and  intoxicating  liqaors,  and  was 
guilty  of  adultery  and  licentious  conduct 
The  court  found  the  Issues  In  favor  of  the 
plalntur,  granted  her  a  divorce,  awarded  her 
the  cu&tody  of  the  child  and  $20  a  month  for 
its  support,  but  awarded  her  nothing  for  ali- 
mony or  counsel  fees.  Neither  a  motion  for 
a  new  trial  nor  an  appeal  from  that  judg- 
ment was  made  or  taken  in  time ;  hence  the 
proceedings  resulting  in  the  judgment  are 
not  properly  before  us  for  review.  Nearly 
a  year  after  the  judgment  became  final  and 
irreversible,  the  plaintiff  served  and  filed  a 
notice  that  She,  on  a  day  named,  would  ask 
the  court  for  an  allowance  of  $50  a  month 
as  permanent  alimony,  and  an  increase  of 
$20  a  month  for  the  support  of  the  child. 
The  notice,  of  course,  was  not  verified,  and 
was  signed  only  by  plainttfTs  counsel.  It 
stated  that  the  motion  would  be  based  on 
the  fact  that  since  the  decree  the  plaintiff 
had  sustained  personal  injuries  by  accident 
which  incapacitated  her  from  earning  a 
livelihood,  and  that  it  would  be  made  upon 
"the  records  and  files  and  minutes  of  the 
court  in  said  cause  and  upon  testimony  of 
witnesses  to  be  produced  at  the  hearing  of 
this  motion."  Nothing  else  was  filed  to  in- 
voke action  to  modify  the  decree. 

The  defendant  served  and  filed  a  notice 
of  motion  that  on  a  specified  day  be  would 
ask  the  court  to  dismiss  plaintiff's  motion, 
on  the  ground  that  "the  question  of  alimony 
has  heretofore  been  decided  and  adjudged 
by  this  court  by  its  decree  herdn,  by  which 
decree  the  said  plaintiff  to  denied  alimony." 
Both  these  motions  came  on  for  hearing. 
The  court,  first  hearing  arguments  on  the 
defendant's  motion,  granted  It  and  dismiss- 
ed plaintifTs  motion  to  modify  the  decree. 
Then  the  plaintiff,  as  stated  by  her  counsel, 
"to  make  a  record,"  stated  that  he  offered 
to  show  that  the  defendant  then  was,  "and 
during  the  course  of  these  proceedings,  since 
this  action  was  brought  had  been,  earning 
in  the  neighborhood  of  $200  a  month,"  and 
that  since  the  decree  the  plaintiff  had  sus- 
tained personal  injuries,"  so  that  she  Is  not 
able  to  do  work  which  she  could  do  prior  to 
that  time  and  had  been  doing,'*  and  tiiat 
"she  Is  not  able  to  earn  wages  or  to  do 
housework  to  any  great  extent  and  is  not 
able  to  earn  a  living  by  reason  of  those  in- 
juries, and  by  reason  of  injuries  which  she 
had  received  during  the  marriage,  which 
partially  incapacitated  her  from  doing  house- 
work, which  is  the  'only  kind  of  work  she 
Is  capable  of  doing;  that  those  injories  had 
been  greatly  aggravated  by  this  fall,  and  that 
particularly  since  that  time  she  has  been 
unable  to  earn  anything  more  than  probably 
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her  board  and  room;  and  we  ask  for  an  al- 
lowance of  alimony,  both  on  the  ground  that 
tt  should  have  been  originally  awarded,  and 
on  the  ground  of  the  change,  of  the  condi- 
tion of  the  plaintiff  since  the  divorce,  that 
she  should  hare  alimony  awarded,  and  that 
the  defendant  is  amply  able  to  pay  a  rea- 
sonable allowance  of  alimony."  It  is  thus 
seen  that  the  modiflcatlon  of  the  decree  was 
asked  on  error,  and  matters  adjudicated  In 
the  original  decree,  and  on  -  the  only  new 
matter  or  changed  conditions,  that  the  plain- 
tiff, since  the  decree,  had  by  accident  sus- 
tained personal  Injuries. 

[4,  S]  Now,  I  think  the  ruling  an  appeal- 
able order ;  but  I  think  the  motion  to  modify 
the  decree  was  properly  dismissed.  I  have  no 
doubt  that,  under  the  statute,  when  Judicial 
action  Is  properly  Invoked,  the  court,  as  to 
orders  which  relate  to  alimony,  custody  of 
children,  and  awards  for  their  support,  when 
they  are  continuing  and  over  which  the  court 
retains  a  continuing  Jurisdiction,  is  author- 
ized on-  a  proper  showing  to  modify  the  de- 
cree In  such  particulars.  But  a  further  es- 
sential to  such  relief  and  which  Is  universal- 
ly agreed  upon,  is  that  there  must  be  aver- 
ments and  proof  of  a  change  of  circumstances 
or  conditions  of  the  parties.  Thus  I  think 
the  order  awarding  $20  a  month  for  the  sup- 
port of  the  child  was,  on  such  averments  and 
proof,  subject  to  modification.  Such  an  or- 
der by  Its  very  nature  is  continuing.  So  also 
was  the  order  awarding  the  custody  (tf  the 
child  continuing  and  subject  to  modiflcatlon 
according  to  changed  conditions,  circumstanc- 
es, habits,  and  conduct  of  the  parties.  So 
also  would  be  an  order  allowing  alimony  for 
a  desig^nated  amount  per  month  or  other 
stated  period,  or  until  the  happening  of  a 
contingency  or  contingencies.  But  where,  up- 
on Issues  and  evidence,  the  question  of  ali- 
mony is  set  at  rest,  either  by  awarding  a 
gross  sum  In  lien  at  all  rights  In  and  to  the 
husband's  property,  or  where,  in  lieu  of  all 
such  rights  spedflc  property  Is  in  fee  award- 
ed to  the  wife,  or  where,  upon  Issues  and 
evidence  adduced,  no  alimony  whatever  Is 
awarded,  then  I  think  such  an  order  is  final 
and  constitutes  a  full  discharge,  unless  the 
order  awarding  no  alimony  Is  based  upon 
grounds  that  the  husband  then  had  no  prop- 
erty and  no  means  with  which  to  support  the 
wife,  and  physically  was  unable  to  earh  sup- 
port for  her,  and  that  he  thereafter  acquired 
property  or  otherwise  became  able  to  sup- 
port her. 

I  know  there  are  authorities  which  hold 
that  a  final  Judgment  for  alimony  In  gross 
is,  even  after  the  Judgment  becomes  irr^ 
versible,  subject  to  modification  on  averments 
and  proof  of  changed  conditions  and  drcum- 
Btances.  But  I  believe  the  better  rule  and 
weight  of  authority  to  be  against  such  a 
holding.  The  cases  bearing  on  the  question 
may  be  found  In  7  Standard  Ency.  of  Pro- 
cedure, 842;  17  Century  Digest,  Divorce, 
I  692;    7  Decennial  Digest,  Divorce,  i  245; 


2  Nelson  on  Divorce,  IS  933a  and  934.  Er^cept 
dicta  stated  In  them,  there  Is  nothing  in  Kead 
V.  Read,  28  Utah,  297,  78  Pac.  675,  or  Buzzo 
V.  Buzzo,  148  Pac.  362,  to  make  against  this. 
If  an  order  allowing  alimony  in  gross,  or 
specific 'property  in  Ueu  of  all  rights  in  and 
to  the  husband's  property.  Is  final  and  res 
adjndlcata,  and  not  open  to  modification, 
except  upon  averments  and  proof  of  fraud, 
deceit,  or  misrepresentation  in  procuring  the 
order,  for  just  as  cogent  reasons  do  I  think 
an  adjudication  upon  issues  and  evidence 
awarding  no  alimony  is  likewise  final  and 
set  at  rest,  and  not  snbject  to  modification, 
except  on  averments  and  proof  of  fraud,  de- 
ceit, or  misrepresentation  In  procuring  it 

Though  It  should  be  assumed  that  the  or- 
der was  continuing,  both  as  to  the  disallow- 
ance of  alimony  and  the  award  for  the  8ui>- 
port  of  the  child,  still,  I  am  of  the  opinion 
that  the  motion  for  a  modification  of  the 
decree  was  properly  dismissed,  on  the  ground 
that  Judicial  action  for  a  modification  was 
not  properly  Invoked.  To  invoke  such  action 
It,  of  course,  was  not  essential  to  bring  a  new 
action.  The  plaintiff  could  move  for  a  modi- 
fication In  the  main  cause.  But  to  do  that 
it  nevertheless  was  requisite  to  file  a  verified 
petition,  or  afildavlt,  or  some  pleading,  set- 
ting forth  the  new  matter,  or  facts  constitut- 
ing the  changed  conditions  or  circumstances 
of  the  parties.  7  Standard  Eacy.  of  Pro- 
cedure, 844;  14  Oyc  787.  Nothing  of  that 
kind  was  filed,  and  until  something  of  that 
kind  was  filed  Judicial  action  for  a  modifica- 
tion was  not  properly  Invoked.  All  that  the 
plaintiff  did  was  to  serve  and  file  a  notice 
that  she. at  a  specified  time  would  apply  to 
the  court  for  a  modiflcatlon  of  the  decree  in 
the  particulars  stated  In  the  notice.  Such 
a  notice  but  served  the  purpose  of  a  summons 
or  citation  or  process  to  appear.  It  was  no 
more  traversable  than  Is  a  summons  or  cita- 
tion. As  well  could  it  be  sought  to  take  a 
judgment  on  a  summons  without  a  complaint 
OS  a  modification  of  the  Judgment  on  a  mere 
notice,  without  a  petition  or  affidavit  or  some 
pleading  calculated  to  invoke  action  and  con- 
fer power.  To  sanction  the  latter  requires 
but  a  further  step  to  permit  the  former.  If 
a  party,  desires  a  modification  of  a  decree 
which  has  become  final  and  Irreversible, 
there  is  no  hardship  in  requiring  the  filing  of 
a  petition,  affidavit,  or  some  pleading  set- 
ting forth  the  facts  relied  on  to  Invoke  ac- 
tion and  secure  relief.  I  do  not  well  see  hoir 
such  action  may  otherwise  be  Invoked.  To 
look  at  the  notice  Itself  for  averments  of  ■ 
facts  Is  to  confuse  process  with  pleadings 
and  to  do  violence  to  well-recognized  princi- 
ples that  pleadings,  not  process,  are  the  Jurid- 
ical means  of  Investing  a  court  with  juris- 
diction to  adjudicate;  that  the  Jurisdictional 
facts  must  affirmatively  appear  and  be  stat- 
ed in  the  right  pleading;  that  fundamental 
principles  of  procedure  arise,  not  from  pro- 
cess, but  from  organic  law ;  and  that  the  ju- 
risdictional  record,   the   right   record,    and 
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which  generally  Is  strictly  constniedt  must 
sustain  the  order  or  Judgment — otherwise  the 
proceedlDgs  will  be  regarded  as  coram  non 
judlce.  Because  no  such  petition,  or  affida- 
vit, or  other  instrument  in  the  nature  of  a 
pleading,  was  filed,  I  think  the  conrt  was 
without  jurisdiction  to  modify  the  decree  in 
any  particular,  and  that  it  therefore  proper- 
ly dismissed  the  motion. 

Though  the  notice  should  be  regarded  as 
the  juridical  means  to  invest  the  court  with 
jurisdiction  to  modify,  yet,  when  it  is  look- 
ed to,  it  falls  in  substance.  So  far  as  it  re- 
lates to  the  award  for  the  support  of  the 
child,  it  is  wholly  wanting  in  facts  as  to 
changed  conditions  or  circumstances.  T*e 
only  new  matter  stated  to  modify  the  order 
of  disallowance  of  alimony  is  that  the  plain- 
tiff, since  the  decree,  sustained  personal  in- 
juries. But  it  is  not  made  to  appear  in  what 
respect  such  alleged  new  matter  was  perti- 
nent. Neither  the  findings  nor  the  decree  in 
the  original  cause  show  the  spedflc  ground 
on  which  the  court  denied  the  allowance  of 
alimony.  In  this  proceeding  it  must  be  as- 
sumed that  the  disallowance  was  based  upon 
some  good  ground  justifying  It  If  the  court, 
on  the  Issues  and  evidence,  erred  in  such  re- 
spect, the  error  ought  to  have  been  corrected 
by  a  motion  for  a  new  trial  or  by  appeal, 
which,  as  has  been  seen,  were  not  invoked  in' 
time.  The  matter,  therefore,  stands  as 
though  no  action  was  taken  to  correct  what, 
if  any,  errors  were  made.  Thus,  must  it  be 
presumed  that  there  were  no  errors  and  that 
the  court  propetVy,  and  for  good  cause,  dis- 
allowed alimony?  The  grounds  upon  which 
the  disallowance  was  based  are  but  infera- 
ble. It  certainly  was  not  done  on  the  ground 
that  the  plaintiff  had  property,  or  herself  had 
other  means  of  support,  for  the  undented 
averments  In  the  pleadings  show  that  she 
had  no  property  or  other  means  of  support. 
Neither  was  the  disallowance  made  upon 
the  ground  of  any  disability  of  the  defendant, 
for  by  his  answer  in  the  original  cause  It 
was  admitted  that  he  was  a  railroad  engineer 
in  the  employ  of  a  railroad  company  and 
that  "bin  average  earnings  are  about  $150 
per  month."  Thus  it  would  seem  that  the 
court  disallowed  alimony  upon  the  ground 
of  misconduct  or  misbehavior  of  tlie  plaintiff. 

True,  the  court.  In  general  terms,  found 
the  averments  of  the  complaint  to  be  true, 
and  those  of  the  answer  to  lie  untrue,  from 
which  it  can  be  argued  that  the  court  found 
that  the  plaintiff  was  not  guilty  of  the  al- 
leged misconduct  in  tl>e  answer.  But  the 
fact  nevertheless  remains  that  the  court  dis- 
allowed alimony;  and  it  may  be  that  after 
the  court  found  the  averments  in  the  com- 
plaint to  be  true  and  those  in  the  answer  to 
be  untrue,  it  most  grievously  erred  in  disal- 
lowing alimony.  But,  as  before  observed,  if 
so,  that  ought  to  liave  l>een  corrected  by  a 
motion  for  a  new  trial,  or  by  an  appeal.  It 
cannot  be  corrected  on  an  application  for. a 


modification  of  the  decree,  for  that  must 
proceed  on  the  theory  of  new  matter  and 
changed  conditions  and  drcumstances  of  the 
parties  which  tiave  arisen  since  the  decree 
or  upon  facts  fraudulently  wltliheld.  So  un- 
less it  is  made  to  appear  by  averments  and 
proof  that  the  disallowance  of  alimony  was 
based  on  the  ground  that  the  plaintiff  had 
ability  to  earn  her  own  support  and  Ureli- 
hood,  and  since  l>ecame  disabled,  or  that 
when  the  decree  was  rendered  the  defendant 
was  without  ability,  and  since  became  ablei 
the  fact  that  the  plaintiff,  since  the  decree, 
sustained  personal  injury  affecting  her  abil- 
ity to  support  herself  is  not  pertinent.  That 
the  plaintiff  since  the  decree  sustained  per- 
sonal injury  affords  no  ground  to  now  re- 
view the  ruling  of  the  court  in  disallowing 
alimony,  and  now  do  what  the  conrt  could 
have  done  on  a  motion  for  &  new  trial,  or 
what  we  could  have  done  on  an  appeal — 
correct  the  error,  if  one  in  such  particalar 
was  made,  and  award  alimony.  That  would 
be  a  most  novel  writ  of  error,  or  review,  or 
method  to  restore  a  lost  ai^eal  or  motion 
for  a  new  trial.  If,  on  the  other  band,  the 
court  disallowed  alimony  on  the  ground  of 
misconduct  of  the-  plaintiff,  then,  of  course, 
the  &ct  that  she,  since  the  decree,  sustained 
personal  injury,  would  have  no  bearing  on 
the  modification  of  such  an  order.  So  I  do 
not  see  how,  on  an  application  for  a  modifi- 
cation of  the  decree,  the  merits  of  a  ruling 
made  in  the  main  cause  may  t>e  reviewed,  or 
the  question  of  allnvony  thrown  at  large,  as 
It  seems  was  attempted  by  plaintUTs  offer  of 
proof,  because  she,  since  the  decree,  sus- 
tained personal  injuries. 

I  therefore  think  the  plaintUTs  motion  to 
modify  the  decree  was  properly  dismissed. 

Mccarty,  X  Comp.  Lews  1907,  I  1212, 
so  far  as  material  here,  provides: 

"When  a  divorce  is  decreed,  the  court  may 
make  snch  order  in  relation  to  the  children, 
property,  parties,  and  the  maintenance  of  the 
parties  and  children  as  shaU  be  equitable.  •  •  • 
Subsequent  changet  may  he  made  iy  the  court 
in  reepeet  to  the  disposal  of  children  or  the  dit- 
tributton  of  property,  as  sliall  be  reasonable  and 
proper." 

While  the  scope  and  intent  of  tJiat  part 
of  the  section  which  I  have  italicized  is  not 
free  from  doubt,  I  am  of  the  opinion  that  it 
can  only  be  invoked  for  the  purpose  of  pro- 
curing "changes"  in  the  distribution  of  prop- 
erty in  cases  where -an  order  respecting  dis- 
tribution has  been  made.  In  other  words, 
the  phraseology,  "tuisequent  changet  •  •  • 
of  the  distributUm  of  property,"  presnpposes 
that  some  order  resi)ecting  distribution  has 
been  made.  In  this  case  no  order  respecting 
alimony  or  distribution  was  made  by  the 
court;  hence  I  am  of  the  opinion  tbat  the 
court  was  without  Jurisdiction  to  make  any 
order  of  distribution. 

I  therefore  concur  with  the  reasoning  c^, 
and  in  the  conclusions  reached  by,  the  Chief 
Justice. 
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McMHiLAN  T.  FORSYTHE  et  aL    (No.  2824.) 

(Supreme  Coart  of  Utah.    Dec.  8,  1916.    Re- 
hearing Denied  Feb.  11, 1816.) 

1.  APPKABANCB    «=»9— GkNBBAI.    DEinJBKER— 

"Oenkbai.  Appeabance." 

Under  Utah  practice  the  filing  of  a  gen- 
eral demurrer  constitutes  a  general  appearance. 

[£d.  Note. — For  other  cas^  see  Appearance, 
Cent.  Dig.  |$  42-52;    Dec.  Dig.  <S=>9. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  General  Appearance.] 

2.  JX7STICES  OF  THB'PeACB  <g=»90— PutADINQ^. 

Pleadings  in  justice  court,  except  the  com- 
plaint, may  be  oraL 

[Ed.  Note. — For  other  cases,  see  Justices  of 
the  Peace,  Cent.  Dig.  i  806;   Dec.  Dig.  «=»90.] 

8.  Justices  of  the  Peace  ®=3i2S— Recital 
IK  JuoQUENT— Conclusiveness. 

In  an  action  to  vacate  a  justice  judgment 
entered  on  the  then  defendant's  default,  the  jus- 
tice judgment's  recital  that  "From  the  evi- 
dence I  find  the  defendant  is  indebted,"  etc., 
is  not  conclusive  under  the  statute  Umt  ue  jus- 
tice heard  evidence  and  rendered  judgment  in 
accordance  therewith,  as  required  by  Comp. 
Laws  1907,  f  3707,  but  only  controvertible 
prima  facie  evidence. 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  {|  402-i07;  Dec  Dig. 
^^128.] 

4.  Justices  of  the  Peace  9=>128  —  Col- 
lusiveness OF  Judgment— Suffioienot  of 
Evidence. 

In  an  action  to  vacate  a  justice  judgment, 
entered  on  the  then  defendant's  default,  evidence 
held  sufficient  to  show  collusion  between  the 
justice  and  the  then  plaintiff's  attorney  in  ob- 
taining the  judgment. 

[Ed.  Note. — For  other  cases,  see  Justices  of 
the  Peace,  Cent.  Dig.  {§  402-407;  Dec.  Dig. 
<S=»128.] 

5.  JUBTTCES  OF  THE  PEACE  4=»84— ApPEAB- 
ANCE — DEUUBBEB. 

Where  a  justice  did  not  receive  his  author- 
ized filing  fee  of  10  cents  with  a  demurrer  sent 
him  by  defendant's  attorneys  in  an  action  be- 
fore him,  but  received  and  retained  such  demur- 
rer without  notifying  the  attorneys,  such  demur- 
tner  was  filed  in  his  office  for  the  purpose  of  an 
appearance  by  defendant. 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  {}  266-278;  Dec.  Dig. 
®=>84.] 

6.  Justices  of  the  Peace  <8=>128— Default 
Judgment— Pbopbiety. 

Where  defendant,  in  an  action  before  a  jus- 
tice, appeared  by  filing  his  demurrer,  bis  counsel 
had  the  right  to  assume  that  the  justice  would 
perform  his  statutory  duty  to  notify  of  the  time 
of  trial,  and  a  default  judgment,  entered  by  the 
justice  without  such   notice,  was  iiaaproper. 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Out.  Dig.  S|  402-107;  Dec  Dig. 
<8=>128.1 

7.  Justices  of  the  Peace  ®=»69— Pbesump- 
TioNS  Pavobino  Judgment. 

No  conclusive  presumptions  prevail  in  favor 
of  the  judgment  of  a  justice  of  flic  peace. 

[Ed.  Note.— For  other  cases,  see  Justices  of 
tbe  Peace,  Cent  Dig.  {  216;  Dec  Dig.  '«=3 
59.] 

8.  JusmcEs  OF  the  Peace  «=  128— Vacating 
Judgment — Evidence. 

In  an  action  to  vacate  a  justice  judgment 
it  was  proper  for  the  plaintiff  to  show  all  the 
facts  respecting  the  conduct  of  the  justice,  as 


well  as  of  the  attorney  for  the  then  plaintiff  in 
the  action  before  him,  so  far  as  such  conduct  re- 
lated to  the  procuring  of  the  judgment 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  ${  402-107;  Dec  Dig. 
iS=>128.] 

9.  Justices  of  the  Peace  4s>  128— Judgment 
— Validity. 

The  fact  that  plaintiff,  in  an  action  before 
a  justice,  had  no  cause  of  action  when  the  ac- 
tion was  commenced  did  not  render  the  judg- 
ment for  him  void  on  its  face,  but  it  was  a  mat- 
ter proper  to  be  shown,  in  an  action  to  set  aside 
the  judgment  as  reflecting  on  the  conduct  of  the 
justice 

[Ed,  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  K  402-407;  Dec  Dig.  <Ss> 

10.  Justices  of  the  Peace  «=»128— Vacat- 
ing Judgment. 

Where  a  justice  of  the  peace  improperly  en- 
tered a  default  Judgment,  and  the  plaintifE  and 
his  counsel,  in  the  action  before  the  justice,  op- 
posed the  party  against  whom  the  judgment 
was  entered  in  his  attempt  to  avoid  it,  invok- 
ing all  means  in  their  power  to  enforce  the 
judgment  plaintiff  and  his  attorney  must  foe 
held,  in  the  other  party's  action  to  set  aside 
the  judgment  partakers  of  the  wrong  acts  of 
the  justice. 

[Ed.  Note. — For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  {{  402-107;  Dec  Dig. 
<8=>128.] 

11.  Justices  of  the  Peace  €=»  128— Vacat- 
ing Judgment. 

Plaintiff,  in  an  action  before  a  justice, 
whose  attorney  participated  in  the  wrong  of  the 
justice  in  improperly  entering  a  judgment 
against  defendant  in  the  action  by  default,  could 
not  resist  defendant's  action  to  vacate  the  judg- 
ment 

[Ed.  Note. — ^For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  §§  402-407;  Dec  Dig. 
<8=»128.] 

12.  Justices  of  the  Peace  ^=9128— Vacat- 
ing Judgment— Equitable  Relief. 

Where  plaintiff,  in  an  action  before  a  jus- 
tice, had  no  cause  of  action,  and  the  justice  act- 
ed corruptly  in  entering  a  default  judgment 
for  him,  such  judgment  will  be  set  aside  at  the 
suit  of  the  defendant  in  the  action,  since  a 
court  of  equity  will  restrain  proceedings  upon 
a  judgment  at  law  where  its  enforcement  is 
against  conscience  if  the  applicant  comes  into 
court  with  clean  hands,  has  exhausted  his  legal 
remedies,  is  free  from  laches,  and  has  a  merito- 
rious defense. 

[Ed.  Note. — For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  Si  402-407;  Dec  Dig. 
«=>128.] 

13.  Justices  of  the  Peace  $=>128— Vacat- 
ing Judgment— Laches. 

Where  a  justice  of  the  peace  without  taking 
evidence  corruptly  entered  a  default  judgment 
against  defendant,  the  judgment  being  kept  from 
the  knowledge  of  defendant  for  several  years, 
when,  believing  that  he  had  lost  his  right  of  ap- 
peal, he  unsuccessfully  endeavored  to  review  it 
by  certiorari,  and  thereafter  was  unsuccessful  in 
appealing,  the  district  court  being  restrained 
from  hearing  the  appeal,  as  it  was  not  taken 
in  time,  he  was  not  barred  by  lach.es  from 
claiming  equitable  relief  against  such  judgment, 
under  the  broad  rules  of  equity  governing  the 
reopening  of  judgments  secured  by  fraud  and 
collusion. 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  U  402-107;  Dec.  Dig.  «=> 
128.] 

Straup,  O.  J.,  dissenting. 


tt=>For  other  cases  see  aania  topic  and  KBT-NUMBBR  In  all  Key-Numbered  Digests  and  Indezea 
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Appeal  from  District  Conrt,  Salt  Lake 
Coanty;   Qeo.  O.  Armstrong,  Judge. 

Action  by  Neal  McMillan  against  William 
B.  Forsythe  and  others.  From  a  judgment 
for  plaintiff,  defendants  appeal.    AfQrmed. 

B.  A.  Walton,  of  Salt  Lake  City,  for  ap- 
pellants. Bay  Van  Cott  and  Oeo.  M.  Snlll- 
van,  both  of  Salt  Lake  City,  for  respondent 

FRICK,  X  The  plaintiff,  respondent  In 
tbls  court,  commenced  this  action  against 
the  defendants,  appellants  here,  to  vacate 
a  judgment  and  to  enjoin  its  enforcement 
The  judgment  in  question  was  obtained 
against  respondent  by  the  appellant  WlUlam 
B.  Forsythe  In  the  justice's  court  of  Murray 
City,  Salt  Lake  county.  Appellant  Francis 
G.  Luke  was  the  attorney  for  Forsythe  In 
the  justice's  court,  and  he  and  James  A.  Luke 
are  the  principal  stockholders  of  the  appel- 
lant Merchants'  Protective  Association,  a  cor- 
poration, which  is  a  collecting  agency 
through  which  the  judgment  in  the  justice's 
court  was  obtained.  The  subject  of  this  ac- 
tion in  different  forms  has  already  been 
before  us  twlcb.  McMillan  ▼.  Durand,  38 
Utah,  274, 112  Pac.  807,  and  Forsythe  T.  Dis- 
trict Court,  41  Utah,  16,  123  Pac.  62L  Du- 
rand is  the  justice  of  the  peace  who  rendered 
the  Judgment  in  question.  In  the  first  case 
respondent  sought  to  obtain  relief  against 
the  judgment  by  certiorari  proceedings,  but 
by  reason  of  the  incompleteness  of  the  jus- 
tice's record  the  writ  was  denied  by  the  dis- 
trict court  and  on  appeal  to  this  court  we 
affirmed  the  judgment  Respondent  then  un- 
dertook to  appeal  from  the  justice's  judg- 
ment to  the  district  court  of  Salt  Lake  coun- 
ty, and  the  appellant  Forsythe  applied  to 
this  court  for  a  writ  of  prohibition  to  prevent 
said  court  from  taking  jurisdiction  and  to 
try  said  appeal  upon  the  ground  that  the 
same  was  not  taken  within  the  time  requir- 
ed by  our  statute.  The  writ  was  issued, 
and  upon  a  hearing  the  district  court  was  re- 
strained from  trying  said  appeal.  See' For- 
sythe T.  District  Court,  supra.  Bespondent 
then  commenced  this  proceeding  in  equity  for 
the  purpose  before  stated.  A  hearing  in  the 
district  court  resulted  In  findings  in  favor  of 
respondent,  and  said  court  entered  Judgment 
vacating  the  justice's  judgment  and  enjoin- 
ing its  enforcement  upon  the  ground  of  collu- 
sion and  fraud  practiced  In  procuring  it 

All  the  defendants  appeal  from  the  Judg- 
ment They  assail  the  sufficiency  of  the  evi- 
dence to  sustain  the  findings,  and  Insist  that 
the  Judgment  is  "against  law."  What  they 
really  complain  of  Is  perhaps  best  stated  In 
their  own  language  which  is  found  on  page 
4  of  their  brief  as  follows: 

"Appellants  have  assigned  very  many  errors, 
but  we  shall  not  discuss  them  separately.  They 
principally  relate  to  our  contention  that  the 
judgment  is  against  law,  and  that  any  finding 
of  fraud  is  without  support  in  the  evidence." 

It  is  not  necessary  to  refer  to  the  plead- 
ings, except  to  state  tliat  the  complaint  con- 


tained the  entire  history  of  the  case  and  al- 
leged collusion  and  fraud  and  contained  a. 
plea  of  payment  as  well  as  one  of  the  stat- 
ute of  limitations,  as  defenses  to  the  cause 
of  action  alleged  in  the  justice's  court  Tb« 
collusion  and  fraud  were  denied  in  the  an- 
swer, and  the  certiorari  proceedings  had, 
as  shown  on  the  appeal  to  this  court  and 
the  writ  of  prohibition,  were  set  forth  as 
defenses  to  this  action.  The  facts  upon 
which  the  findings  and  judgment  in  this  caaa 
are  based,  briefly  stated,  are  as  tbllows:  On 
the  0th  day  of  February,  1807,  appellant  For- 
sythe, by  his  attorney  Francis  G.  Luke,  filed 
his  complaint  against  the  respondent  McMil- 
lan in  the  Justice's  court  of  Murray  City,  in 
which  the  alleged  cause  of  action  is  stated, 
in  the  following  words: 

"That  on  or  about  the  16th  day  of  January 
1904,  at  Murray  City,  Salt  Lake  county,  state 
of  Utah,  the  defendant  lieMme  indebted  to  the 
plaintiff  in  the  sum  of  $183  on  account  of  labor 
performed  by  the  plaintiff  to  the  defeodant,  on 
or  about  the  day  aforesaid,  at  defendant's  spe- 
cial request  That  the  defendant  has  not  paid 
the  same,  nor  any  part  tiiereof." 

Judgment  was  asked  for  the  amount  stat- 
ed. The  complaint  was  signed  by  Francis  G. 
Luke  as  attorney,  but  was  not  verified  as  re- 
quired by  Comp.  Laws  1907,  S  3685.  Sum- 
mons was  duly  issued,  wlilch  was  served  on 
respondent  on  the  25th  day  of  February,  1907, 
and  two  days  thereafter  respondent  by  his 
attorneys,  who  lived  and  had  their  oflices 
in  Salt  Lake  City,  deposited  in  the  United 
States  post  office,  postage  prepaid,  a  demur- 
rer in  due  form  addressed  to  the  Justice  be- 
fore whom  the  complaint  was  filed.  Said  jus- 
tice received  said  demurrer .  and  indorsed 
thereon  the  following:  "Bec'd.  2—28 — "O?." 
He  did  not  file  the  same  in  the  action  for 
the  reason,  as  he  afterwards  said,  that  lie 
held  the  same  for  a  10-cent  filing  fee.  The 
justice,  without  notice  of  any  kind  to  either 
the  respondent  or  his  attorneys,  and  notwith- 
standing he  had  received  and  retained  the 
demurrer  as  aforesaid,  on  the  11th  day  of 
March,  1907,  entered  a  judgment  by  default 
against  respondent  for  the  full  amount  claim- 
ed In  the  compiaint  On  the  hearing  of  the 
case  at  bar  it  was  established  without  ques- 
tion that  in  entering  the  Judgment  in  ques- 
tion the  justice  heard  no  evidence  whatever; 
that  the  claim  for  which  suit  was  brought 
was  for  services  which  Forsythe  claimed  he 
had  rendered  for  respondent  during  the  years 
1S98,  1899,  and  1900  in  Sevier  county,  Utah, 
and  for  which  services  he  had  been  fully 
paid.  The  checks  issued  by  re^randent  and 
delivered  to  Forsythe  In  payment  for  said 
services  were  produced  in  evidence,  the  last 
one  of  which  is  dated  April  SO,  1900.  Nei- 
ther Forsythe,  nor  any 'one  else,  diluted  the 
evidence  of  payment  nor  made  any  claim 
whatever  at  the  trial  that  resqpondent  was 
indebted  to  him  In  any  amount  at  the  time 
of  trial,  or  that  he  was  at  any  time  except  as 
stated  above.  It  is  due  counsel  for  appd- 
lants  to  state  here  that  hla  view  of  the  mat- 
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ter  was  that  he  was  not  required  to  contra- 
dict or  meet  those  matters.  For  the  pnr- 
pose  ot  this  decision  the  facts  herein  stated 
must  be  assumed  to  be  true.  It  was  also 
made  to  appear  that  the  Merchants'  Protec- 
tlce  Association  claimed  one-half  of  the  Judg- 
ment as  a  collection  fee,  and  that  Frandls  G. 
Luke  and  James  A.  Luke  owned  a  majority 
of  the  capital  stock  of  said  association.  It 
was  also  shown  without  contradiction  that 
not  a  single  fact  stated  in  the  complaint  filed 
in  the  Justice's  court  was  true ;  that  it  was 
not  true  that  respondent,  on  the  15th  day  of 
January,  1904,  or  at  any  time,  "became  In- 
debted to  the  plaintiff"  aforesaid  "at  Mur- 
ray City,  Salt  Lake  county";  that  neither 
the  respondent  nor  his  attorneys  knew  that  a 
Jiidgment  by  default,  or  otherwise,  had  been 
entered  in  the  case,  but  that  they  believed 
the  case  was  pending  upon  the  demurrer  and 
did  not  learn  of  the  Judgment,  or  that  the 
demurrer  was  "held  for  fees"  until  some  time 
In  July,  1910,  when  an  execution  was  Issued 
on  the  Judgment,  and  from  which  time  re- 
spondent and  his  attorneys  have  constantly 
been  trying  to  prevent  the  enforcement  of 
the  Judgment,  first  by  the  writ  of  certiorari, 
and  then  by  appeal  aa  hereinbefore  stated. 
It  was  further  shown  that  at  the  time  the 
attorney  for  Forsythe  prepared  the  complaint 
filed  in  the  Justice's  court  he  had  evidence 
before  him  of  the  fact  that,  even  though  For- 
sythe at  one  time  had  a  meritorious  claim, 
yet  that  it  had  been  barred  by  our  statute 
for  a  number  of  years  before  the  complaint 
was  filed,  and,  further,  that  Forsythe  In  fact 
at  no  time  had  any  claim  whatever  against 
respondent  which  arose  at  Murray  or  in  the 
year  1904  as  alleged.  It  did  appear,  however, 
that  during  all  the  years  that  the  alleged 
services  were  rendered  up  to  the  time  that 
the  action  was  brought  Forsythe  never  made 
any  claim  whatever  that  respondent  was  in- 
debted to  him  either  for  services  or  other- 
wise. 

The  Justice  was  called  as  a  witness  by  re- 
spondent, and  he  admitted  that  he  received 
the  demurrer  as  before  stated,  and  that  it 
was  Indorsed  "held  for  fees";  that  he  was 
well  acquainted  with  respondent,  who,  lived 
at  Murray  City  about  aU  his  life,  and  at  the 
time  UTed  within  a  block  or  so  from  the  Jus- 
tice's office ;  that  if  be  had  notified  respond- 
ent respecting  the  fee,  in  all  probability  he 
would  have  received  It  forthwith;  that  the 
complaint  filed  In  the  case  was  a  printed 
form  used  by  said  collecting  agency  to  com- 
mence actions  In  said  Justice's  court.  It  was 
also  shown  that  both  Francis  G.  Luke  and 
James  A.  Luke  were,  and  for  many  years 
had  been,  well  acquainted  with  respondent's 
attorneys,  and  were  so  acquainted  at  the 
time  the  action  was  commenced  in  the  Jus- 
tice's court  and  when  the  demurrer  was  filed, 
and  that  they  all  had  their  offices  In  Salt 
Lake  City.  It  was  also  testified  to  by  re- 
spondent's attorney,  and  not  dispdted,  that 
at  the  time  the  demurrer  was  filed  he  was  not 
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aware  that  Justices  did  charge,  or  had  a 
right  to  demand,  a  fee  of  10  cents  for  filing  a 
demurrer,  and  that  he  In  his  practice  never 
had  paid,  and  never  had  been  required  to  ad- 
vance, such  a  fee.  The  attorney  conceded, 
however,  that  the  Justice  may  have  had  a 
legal  right  to  demand  a  fee  of  10  cents. 

The  only  question  for  us  to  solve  is  wheth- 
er, under  the  facts  and  circumstances,  the 
district  court  erred  In  granting  the  relief 
before  stated. 

[1]  By  our  statute,  Comp.  Laws  1907,  | 
S771,  Justice's  courts  are  declared  to  be 
coutts  of  limited  Jurisdiction.  The  filing  of 
a  general  demurrer,  under  our  practice,  con- 
stitutes a  general  appearance.  In  section 
3684  It  is  provided  that  when  a  party  has 
appeared  It  Is  the  duty  of  the  Justice  to  fix 
a  time  for  trial  and  to  notify  the  parties  who 
have  appeared  in  the  action  ot  the-  time  so 
fixed. 

[2, 1]  Pleadings,  except  the  complaint,  may 
be  oral.  Section  3707  in  part  provides  that  if 
thb  defendant  fails  to  appear  within  an  hour 
aftei;  the  time  specified  in  the  notice  of  trial, 
as  provided  in  section  3084  "the  Justice  must, 
upon  application  of  the  plaintiff,  enter  the 
default  of  the  defendant  and  hear  the  evi- 
dence offered  by  the  plaintiff,  and  render 
Judgment  in  his  favor  for  siich  sum,  not  ex- 
ceeding the  amount  specified  In  the  complaint, 
as  appears  by  such  evidence  to  be  Just"  By 
section  3757  it  is  provided  that  the  Justice 
must  keep  a  docket  in  which,  among  other 
things,  he  must  enter  "the  time  when  the 
parties,  or  either  of  them,  appear,  or  their 
nonappearance,  if  default  be  made ;  *  *  * 
the  names  of  all  witnesses  sworn,  and  ftt 
whose  request;  •  •  •  the  Judgment  of 
the  court,  •  •  •  and  the  time  when  ren- 
dered." By  section  8758  the  entries  aforesaid 
are  declared  to  be  "prima  facie  evidence  of 
the  facts  so  stated."  The  docket  entries  in 
the  case  of  Forsythe  v.  McMillan  did  not 
disclose  that  any  witness  was  sworn,  nor 
that  any  evidence  was  heard,  notwithstand- 
ing that  by  section  8707,  supra,  the  Justice 
is  Required  to  hear  evidence  and  to  render 
Judgment  in  accordance  therewith.  True, 
the  Justice  Incorporated  into  the  Judgment 
this  recital: 

"From  the  evidence  I  find  the  defendant  is 
indebted  to  plaintiff  in  the  sum  of  $200.30,  in- 
cluding interest." 

[4]  This  however.  It  Is  apparent,  was  a 
mere  form  of  expression.  But  if  It  be  as- 
sumed that  this  recital  is  sufficient  to  show 
that  evidence  was  heard,  yet,  under  our 
statute.  In  a  proceeding  like  the  one  at  bar, 
such  a  recital  is  not  conclusive,  but  Is  only 
■prima  facie  evidence  of  the  fact  recited,  and 
may  thus  be  controverted  by  any  proper 
evidence.  Such  has  been  held  to  be  the  law 
under  a  statute  of  California,  from  which 
ours  is  copied,  °ln  Bauer  v.  Justice's  Court, 
115  Cal.  84,  46  Pac.  870.  The  evidence  is 
without  contradiction  that  no  evidence  what- 
ever was  heard  by  the  Justice.    It  in  also 
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not  questioned  tbat  the  complaint  was  not 
verified.  The  judgment  was  therefore  en- 
tered without  a  word  of  testimony  by  any  one, 
without  any  evidence  whatever,  and  without 
a  dalm  of  any  kind  under  oath.  For  the  rea- 
sons Just  stated  we  need  not  speculate  upon 
the  effect  that  such  a  recital  would  have  In 
'a  Judgment  entered  In  a  court  of  record,  or 
of  one  of  general  Jurisdiction  In  a  proceeding 
of  this  character.  The  facts,  therefore,  are 
that  an  appearance  was  made  by  the  defend- 
ant In  the  action  by  the  filing  of  a  demurrer, 
that  he,  however,  did  not  appear  further  In 
the  case  because  of  the  circumstances  here- 
inbefore stated,  and  tbat  judgment  was  en- 
tered without  any  evidence  whatever  upon 
a  complaint  not  verified.  If  the  action  bad 
been  commenced  In  one  of  onr  courts  of  rec- 
ord or  of  general  Jurisdiction,  a  default  Judg- 
ment could  not  have  been  legally  entered  un- 
til the  complaint  had  been  verified.  Let  us 
assume,  however,  that  the  Judgment  was  for 
those  reasons  not  void,  but  merely  Irregular, 
yet,  from  all  the  evidence  and  circumstances 
and  the  (V>nduct  of  the  Justice,  collusion  be- 
tween Lim  and  Forsythe's  attorney  is  clearly 
InfeYable  In  obtaining  the  Judgment  In  the 
manner  It  was  done. 

[S]  Let  it  also  be  assumed  that  the  Justice 
was  authorized  to  demand  a  filing  fee  of  10 
cents  for  filing  the  demurrer,  yet,  under  the 
circumstances,  we  think  when  he  received 
and  retained  the  demurrer  in  the  manner  he 
did,  it  must  be  deemed  as  having  been  filed 
In  bis  ofiSce  for  the  purpose  of  an  appearance 
by  respondent  in  the  action.  Suppose  the  re- 
spondent had  thereafter  sought  to  avoid  the 
effect  of  the  appearance,  would  not  the  fact 
that  he  bad  mailed  the  demurrer,  and  that  It 
was  received  by  the  Justice  as  stated,  have 
prevented  him  from  successfiflly  doing  so? 
If  the  Justice  did  not  want  the  demurrer  to, 
have  that  effect,  we  think  it  was  his  duty 
to  notify  either  the  respondent  or  his  attor- 
neys, and  if  the  fee  was  then  refused,  the 
deniurrer  could  have  been  stricken.  Again, 
if  .the  Justice  did  not  desire  to  receive  the 
demurrer,  he  could  have  returned  It  forth- 
with to  the  attorneys.  His  conduct  canfiot 
be  Justified  under  any  view  that  can  be  taken, 
and,  to.  our  Judgment,  it  amounted  to  a  will- 
ful concealment  that  a  Judgment  by  default 
would  be  entered  against  respondent 

[6]  As  we  have  pointed  out,  under  the  stat- 
ute, after  the  respondent  had  appeared  by 
filing  the  demurrer  he  or  his  counsel  were 
entitled  to  a  notice  from  the  Justice  in  which 
the  time  of  trial  was  fixed.  After  filing  the 
demurrer,  therefore,  counsel  had  a  right  to 
assume  that  the  Justice  would  perform  his 
duty  in  that  regard,  and  before  proceeding- 
further  would  notify  them.  The  receipt  of 
the  demurrer  by  the  Justice  clearly  constitut- 
ed a  filing  thereof  within  the  decision  of  the 
Supreme  Court  of  California  In  Tregambo  v. 
Comanche  M.  ft  M.  Co.,  67  Cal.  501-606.  But 
let  us  again  assume  that  the  Justice's  conduct 
in  pmt  regard  merely  constituted  a  gross 


irregularity,  and  that  inasmuch  as  he  had 
acquired  Jurisdiction,  the  Judgment  Is  not 
void  for  tbat  reason.  But  here  again  It 
amounts  to  proof  of  Improper  conduct  on  the 
part  of  the  Justice  from  which  the  trial  court 
was  Justified  to  Infer  both  collusion  and  con- 
cealment. 

[7,  B]  In  view  that  no  conclusive  piesnmp- 
tlons  prevail  In  favor  of  the  Judgment  In 
question.  It  certainly  was  proper  for  respond- 
ent to  show  all  the  facts  respecting  the  con- 
duct of  the  Justice,  as  well  as  of  the  attor- 
ney for  Forsythe,  so  far  as  that  conduct  re- 
lated to  the  procuring  of  the  Judgment  In 
question. 

[•]  Moreover,  he  had  a  right  to  show  that 
no  cause  of  action  whatever  existed  In  favor 
of  Forsythe  at  the  time  the  action  was  com- 
menced. While  that  fact,  standing  alone, 
would  not  make  the  Judgment  void  on  Us 
face,  yet  It  was  proper  to  show  the  fact  as 
refiecUng  upon  and  characterizing  tbe  ccm- 
duct  of  the  Justice  and  that  of  the  attorney 
for  Forsythe.  Let  It  be  remembered,  also, 
that  under  the  circumstances  the  Justice's 
conduct  caimot  be  attributed  to  innocent  ig- 
norance. When  his  memory  was  searched 
by  counsel  with  regard  to  whether  he  heard 
any  evidence  before  entering  the  Judgment, 
he  evaded  the  subject  and  attempted  to  shield 
himself  behind  the  statement  that  he  did  not 
charge  his  memory  with  "that  case  any 
more  than  hundreds  of  other  cases."  By 
"that  case"  he  referred  to  the  case  In  <iaes- 
tlon.  He,  however,  admitted  that  he  never 
had  seen  Forsjrthe,  nor  had  any  recollection 
of  hearing  any  evidence.  If,  therefore,  be 
conducted  hundreds  of  other  cases,  he  must 
have  been  conversant  with  the  law  and  prac- 
tice respecting  his  duty  to  hear  evidence  be- 
fore entering  a  Judgment,  and  to  act  impar- 
tially in  all  matters  brought  to  his  conrt.  It 
seems  to  us  he  was  well  Informed  respecting 
his  right  to  demand  a  10-cent  fee  from  re- 
spondent, and  he,  in  the  interest  of  Forsythe 
or  his  attorney,  relied  on  his  right  in  that 
regard  as  tbe  only  excuse  for  entering  a  de- 
fault Judgment  against  respondent.  Upon 
the  other  hand,  he  was  so  kind  and  consid- 
erate as  not  to  expose  Forsythe^  or  Us  at- 
torney, to  the  charge  of  perjury  or  of  subor- 
nation thereof  that  he  was  willing  to  and  did 
enter  Judgment  without  any  evidence  or  with- 
out requiring  the  complaint  to  be  verified  as 
required  by  tbe  statute.  Such  conduct  by 
any  one  who  essays  to  wear  the  garb  of  a 
Judge,  and  who  pretends  to  act  in  the  name 
of  Justice,  Is  utterly  indefensible  either  in 
law  or  morals. 

[10]  But  it  is  c<Mitended  that,  although  the 
Justice  was  guilty  of  the  acts  charged,  yet 
unless  Forsythe  had  knowledge  thereof  or 
had  participated  therein,  he  is  not  to  be  held 
responsible  therefor.  Such,  however,  is  not 
the  law.  Both  Forsythe  and  his  counsel 
Francis  6.  Luke,  who  has  a  personal  Inter- 
est In  the  Judgment,  from  the  very  first  have 
sought  to  retain  every  advantage   which  a 
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Judgment  at  law  gives  to  him  In  whose  favor 
it  Is  rendered.  They  always  have  opposed, 
and  continue  to  oppose,  respondent  In  his  at- 
tempt to  avoid  what  he  deems  a  mere  ex- 
tortion of  money,  and  they  have  Invoked  all 
means  within  their  power  to  maintain  the 
Judgment  and  to  enforce  It.  Such  being  their 
conduct  and  attitude,  they  must,  so  far  as 
this  proceeding  is  concerned,  be  held  as  par- 
takers of  the  wrongful  acts  of  the  Justice. 
In  a  note  to  Uttle  Rock,  etc.,  Ry.  Co',  v. 
TVells,  64  Am.  St  Rep.  238,  the  rule  applica- 
ble to  cases  like  the  one  at  bar  is  stated 
thus : 

"If  there  is  fraud  upon  the  part  of  the  court 
or  judge,  there  seems  to  be  no  reason  why  it 
does  not  constitute  aa  complete  a  ground  for  re- 
lief as  if  the  prevailing  party  had  been  guilty 
thereof.  Such  fraud  can  but  rarely  occur  with- 
out a  conspiracy  between  the  judge  and  the  par- 
ty benefited,  and,  even  if  there  be  not  such  con- 
spiracy in  the  beginning,  the  party  benefited 
ought  to  be  regarded  as  joining  therein  when, 
being  informed  thereof,  he  seeks  to  retain  its  ad- 
vantage" (citing  cases). 

[11]  But  we  need  not  go  to  that  extent  In 
this  case,  since  it  is  clearly  inferable  from 
the  whole  evidence  that  Francis  G.  Luke,  the 
attorney  for  Forsythe,  had  knowledge  of  the 
Justice's  conduct,  and  either  connived  at  his 
acts  or  actually  participated  therein.  For- 
sythe may  thus  not  profit  by  the  wrongs  of 
his  agent  and  attorney.  Webster  v.  Dia- 
mond, 36  Ark.  543,  where  it  is  held  that  un- 
der such  circumstances  relief  in  equity  from 
a  Judgment  Is  prefer. 

[12]  L«t  us  now  for  a  few  moments  ex- 
amine into  the  law  respecting  the  power  of 
courts  of  equity  to  interfere  with  Judgments 
and  under  what  circumstances  such  interfer- 
ence is  permissible.  The  Supreme  Court  of 
Indiana,  in  Walker  v.  Heller,  90  Ind.  200, 
states  the  rule  thus: 

"It  is  well  settled  that  a  court  of  equity  will 
restrain  proceedings,  upon  a  judgment  at  law, 
where  its  enforcement  is  against  conscience,  and 
the  same  hsa  been  recovered  by  an  unfair  advan- 
tage. Wherever,  by  accident,  mistake,  fraud, 
or  otherwise,  an  unfair  advantage  has  been  ob- 
tained In  proceedings  at  law,  and  it  is  against 
conscience  to  make  use  of  such  advantage,  a 
court  of  equity  will  restrain  the  party  from 
making  use  of  the  same;  and,  after  judgment, 
any  facts  which  ^rove  it  to  be  against  conscience 
to  execute  such  judgment,  and  of  which  the  in- 
jured party  could  not  avail  himself  in  defense  of 
the  suit,  will  authorize  the  court  to  interfere  by 
injunction  and  restrain  the  party  from  enforcing 
the  judgment.  These  are  familiar  principles, 
and  are  not  questioned  by  the  parties  to  this 
controversy." 

In  Lockwood  ▼.  Mitchell,  19  Ohio,  451,  53 
Am.  Dec.  438,  the  court,  in  referring  to  the 
law  upon  the  subject,  says: 

"A  decree  or  judgment  receives  Its  force  from 
the  fact  that  it  is  the  decision  of  a  competent 
tribunal,  before  which  both  the  parties  have 
had  an  opportunity  of  appearing  and  prosecuting 
their  claims  and  having  them  fairly  adjudicated. 
When  this  is  prevented  by  the  fraud  or  circum- 
vention of  one  of  the  parties,  without  the  fault 
or  negligence  of  the  other,  the  decree  or  judg- 
ment of  the  court  ceases  to  have  its  binding  ef- 
fect, and  it  is  competent  for  the  party  injur^  to 
resort  to  a  court  of  chancery  to  obtain  relief." 


In  Bibend  v.  Kreutz,  20  Cal.,  at  page  115, 
the  Supreme  Court  of  California  quotes  and 
adopts  the  language  from  Story's  Equity,  { 
885,  as  follows: 

"  'In  general,'  says  Story,  It  may  be  stated 
that  in  all  cases  where,  by  accident,  or  mistake, 
or  fraud,  or  otherwise,  a  ^arty  has  an  unfair 
advantage  in  proceedings  in  a  court  of  law, 
which  must  necessarily  make  that  court  an  in- 
strument of  injustice,  and  it  is  therefore  against 
conscience  that  he  should  use  that  advantage,  a 
court  of  equity  will  interfere  and  restrain  him 
from  using  the  advantage  which  he  has  thus  im- 
properly gained.' " 

The  question  la  thoroughly  discussed  in 
High  on  Injunctions,  §§  190  to  208,  inclusive, 
to  which  we  refer  the  reader.  In  section 
200,  in  attempting  to  formulate  a  general 
rule,  the  author  says: 

"Illustrations  of  the  rule  as  above  stated  are 
numerous,  but  the  same  general  principle  of  pre- 
venting one  who  has  gained  a  legal  advantage  by 
fraud  from  availing  himself  of  its  benefits  wiU 
be  found  to  underlie  them  alL"  .. 

Of  coarse,  to  be  entitled  to  relief,  the  ap- 
plicant must  come  into  a  court  of  equity  with 
clean  hands ;  he  must  have  exhausted  his 
legal  remedies,  be  free  from  laches,  and  ordi- 
narily must  prove  that  be  has  a  meritorious 
defense-  to  the  action.  Moreover,  the  fraud 
must  not  relate  to  the  original  cause  of  ac- 
tion, bust  must  affect  the  Judgment  from 
which  relief  is  sought.  Under  the  evidence 
all  must  concede  that  Forsythe  had  no  cause 
of  action  against  respondent  when  the  ac- 
tlon,  in  the  Justice's  court  was  commenced. 
It  is  equally  dear  that  the  Justice  merely 
prostituted  his  ppwers  as  a  court  In  the  In- 
terest of  Forsythe  and  his  attorney  Luke,  and 
disregarded  every  rule  of  law  and  Justice,  as 
well  as  practice,  in  order  to  enter  Judgment 
In  favor  of  Forsythe,  and  against  respondent, 
who,  it  is  shown,  was  a  man  of  large  property 
interests,  and  well  able  to  pay  the  Judgment. 
The  Judgment,  entered  as  It  was  in  the  very 
teeth  of  the  statute  which  authorizes  the 
Justice  to  enter  a  Judgment  only  after  hear- 
ing the  evidence,  is  a  fraud  and  a  shaih,  and 
is  enforceable  only  because  it  has  the  form 
of  a  valid  judgment. 

In  Wagner  v.  Shank,  59  Md.  322,  the  Court 
of  Appeals  of  Maryland,  in  referring  to  a 
judgment  which  was  entered  by  default  by 
a  Justice  under  a  statute  which,  like  ours, 
required  the  Justice  to  hear  evidence,  it  is 
said: 

"Judgments  entered  up  as  these  were  are 
simply  shams,  mere  attempts  to  create  debts 
by  the  forms  of  law  where  none  were  ever  prov- 
ed to  exist,  or  where  none  in  fact  ever  existed." 

[13]  It  Is  contended  that  respondent  and 
his  counsel  were  guilty  of  laches,  and  for 
that  reason  are  not  entitled  to  prevail  in 
eqvilty.  This  Is  really  the  only  serious  ques- 
tion in  the  case.  The  writer  has  examined 
a  great  number  of  cases,  and  from  a  ctmsid- 
eratlon  of  them  all  has  become  thoroughly 
convinced  that  upon  that  question  no  hard 
and  fast  rule  should  be  laid  down,  but  every 
case  should  be  determined  in  accordance  with 
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Its  OTvn  peculiar  facts  and  circumstances. 
While  Judgments  cannot  be  assailed  and 
courts  of  equity  may  not,  except  for  good  and 
Bufllclent  cause,  reopen  matters  once  litigat- 
ed, yet  in  actions  where,  as  here,  fraud  and 
collusion  may  be  inferred  fr<Mn  the  acts  of 
the  '  Justice  and  counsel  In  obtaining  the 
Judgment  which  is  assailed,  then  the  Inflex- 
ible and  somewhat  narrow  and  strict  rules 
of  law  no  longer  have  any  application,  but 
the  broader,  more  flexible  and  utilitarian 
rules  of  equity  must  detenpine  the  resnlt. 
It  Is  in  the  light  of  those  rules,  there- 
fore, that  we  must  approadi  the  question. 
It  Is  contended'  that  respondent  had  a 
remedy  by  appeal,  and  hence  cannot  Invoke 
the  powers  of  a  court  of  equity.  The  facts 
in  that  regard  are  these:  In  the  year 
1907  the  Legislature  amended  the  statute 
respecting  the  taking  of  appeals  from  Jus- 
tices' courts  to  the  district  courts.  Laws 
1907,  p.  256.  The  amendment  went  into 
effect  on  the  25th  day  of  March,  1907,  or  14 
days  after  the  Judgment  which  It  is  sought 
to  vacate  was  entered.  Before  the  amend- 
ment was  passed  an  appeal  had  to  be  taken 
within  30  days  after  the  rendition  of  the 
Judgment.  The  Legislature,  In  order  to  avoid 
concealment,  so  amended  the  statute  that. 
In  order- to  set  the  running  of  the  time  for 
taking  an  appeal  in  motion,  the  prevailing 
party  was  required  to  serve  his  adversary 
with  notice  of- the  entry  of  Judgment,  stating 
the  time  when  it  was  entered.  This  statute 
was  apparently  overlooked  by  respondent's 
counsel,  and  thus,  when  they  learned,  In 
July,  1910,  that  the  Judgment  had  been  ren- 
dered on  the  11th  day  of  March,  1907,  they 
assumed  that  the  time  within  which  to  pros- 
ecute an  appeal  had  passed,  and  hence  they 
commenced  the  proceedings  of  certiorari  un- 
der Oomp.  Laws  1907,  8  3630,  in  which,  so 
far  as  Judgments  in  Justices'  courts  are  con- 
cerned. It  is  provided: 

"Said  writ  shall  issue  at  any  time,  after  judg- 
ment, .and  the  district  court  shall,  pursuant  to 
said  writ,  inspect  and  review  the  proceedings 
Jiad  in  the  justice's  court,  and  shall  determine 
whether  said  justice's  court  had  jurisdiction  of 
the  cause  of  action  or  the  person  of  the  defend- 
ant, atid  had  regularly  purtued  its  authorit]/  <u 
pretcribed  by  law."     (Italics  ours.) 

After  the  Judgment  sought  to  be  vacated 
herein  had  been  entered  we  held  that  a  party 
could  waive  the  notice  of  entry  of  Judgment 
provided  for  In  the  amendment  of  March  25, 
1907,  supra,  and  that  a  direct  attack  upon 
the  Judgment  constituted  such  a  waiver. 
State  V.  District  Court,  38  Utah,  138,  110 
Pac.  981,  Ann.  Cas.  1913B,  437.  When,  there- 
fore, an  appeal  was  taken  to  the  district  court 
after  the  certiorari  proceedings  had  failed, 
Korsythe  Instituted  prohibition  proceedings 
to  restrain  the  district  court  from  hearing 
said  appeal.  In  that  proceeding  be  was  suc- 
cessful. Forsythe  v.  District  Court,  41  Utah, 
16,  123  Pac.  621.  We  there  held  that,  inas- 
mucli  as  respondent  had  directly  assailed  the 
Judgment  by  certiorari  proceedings,  upon  the 


authority  of  State  y.  District  Court,  supra, 
he  had  waived  the  notice  of  entry  of  Judg- 
ment, and  that  the  appeal  was  therefore  not 
taken  in  time.  For  those  reasons  it  is  now 
contended  by  appellants  that  respondent  must 
again  fail  upon  the  ground  of  laches  In  not 
pursuing  the  proper  remedy  at  the  proper 
time.  While  it  Is  true'  that  under  the  law- 
ns we  have  construed  it  In  State  v.  District 
Court,  supra,  respondent  lost  his  right  of 
appeal,  yet  we  do  not  think  that  under  the 
peculiar  facts  and  circumstances  of  this  case 
the  defense  of  laches  should  prevail.  As  was 
said  by  the  Court  of  Appeals  of  Maryland. 
In  Wagner  v.  Shank,  supra,  at  page  318  of 
59  Md.,  In  passing  upon  this  question : 

"But  this  rule  in  terms  recognizes  the  doc- 
trine, which  is  equally  well  settled,  that  where 
a  part^  ia  not  in  fault  by  failing  to  use  reason- 
able diligence,  and  is  prevented  from  defendins 
the  action  at  law,  by  fraud  or  accident,  or  the 
acts  of  the  opposite  party,  equity  will  lend  its 
aid  and  give  relief." 

The  only  laches  that  can  be  attributed  %o 
counsel  Is  that  they  did  not  avail  themselves 
of  the  amendment  of  1907  respecting  the  right 
of  appeal.  Under  the  law,  as  it  stood  when 
the  Judgment  was  entered,  the  right  of  ap- 
peal had  lapsed  long  before  counsel  and  ap- 
pellant learned  of  the  Judgment.  Why  should 
respondent,  with  regard  to  that  law,  be 
cliarged  with  laches  any  more  than  Forsythe 
or  his  Attorney?  After  the  amendment  of 
1907  it  became  their  duty  to  serve  the  notice 
of  entry  of  Judgment,  but  they  failed  to  do 
so,  and  made  no  attempt  to  do  so  until  Au- 
gust 10th,  after  respondent  had  Instituted 
the  certiorari  proceedings,  and  had  ttius 
waived  his  right  to  the  notice.  By  the  Jus- 
tice's conduct  respecting  the  demurrer  re- 
siMudent's  counsel  were  Induced  to  bcllere 
that  the  case  was  still  pending  on  demurrer. 
From  all  the  facts  and  circumstances  it  is 
clearly  Inferable  that  either  the  Justice  or 
Forsythe's  counsel,  or  both.  Intended  to  con- 
ceal the  fact  that  the  Judgment  was  entered 
until  the  time  for  an  appeal  had  elapsed,  and 
that  they  fully  believed  that  they  had  done 
so  when  they  Issued  the  execution  upon  the 
Judgment  It  may  be  conceded  that  under 
the  strict  rules  of  law,  when  there  is  a  legal 
remedy  which  takes  precedence,  tliat  remedy 
must  be  pursued,  and  a  failure  to  do  so  may 
deprive  a  party  of  all  remedy.  Sa<di,  In  our 
Judgment,  should,  however,  not,  under  all 
circumstances,  be  held  to  be  the  case  under 
the  more  flexible  rules  of  equity.  That  Is  al- 
so the  conclusion  arrived  at  by  the  Supreme 
Court  of  California,  in  a  similar  <».se  when 
it  held  that,  although  the  remedy  was  not 
pursued  that  might  have  been,  yet  tliat  that 
alone  will  not  always  deprive  a  court  of 
equity  of  Jurisdiction  or  prevent  It  from  grant- 
ing proper  relief.  Merriman  v.  Walton,  105 
Cal.  403,  38  Pac.  IIOS,  30  L.  R.  A.  786,  45 
Am.  St  Rep.  50.  To  the  same  effect  is 
Thompson  v.  Laughlln,  91  Cal.  313,  27  Pac 
752.  It  may  also  be  said,  as  was  said  in  the 
Maryland  cases  quoted  from,  that  the  case 
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at  bar  Is  practically  an  exception  and  may 
be  differentiated  from  nearly  all  cases  of  this 
class.  The  judgment  entered  by  tbe  Justice 
Is  a  mere  sham  and  a  fraud;  it  is  Jiased  upon 
not  even  a  semblance  of  right.  All  this  was 
known  to  both  the  justice  and  Forsythe's  at- 
torney at  tbe  time  and  before  the  Judgment 
was  entered.  If  equity  shall  refuse  relief 
from  such  a  Judgment,  then  collusion,  fraud, 
and  concealment  are  quite  as  efTective  In  pro- 
tecting judgments  as  truth,  fair  dealing,  and 
honesty  could  possibly  be.  If  such  conduct 
Is  permitted  to  succeed,  then  no  one  is  safe 
from  extortionate  demands,  and  no  one  need 
take  the  risk  of  committing  perjary  nor  of 
suborning  any  one  to  commit  the  crime  in  or- 
der to  obtain  a  Judgment  All  he  has  to'  do 
Is  to  find  some  court  who  wlU  be  accom- 
modating enough  to  disregard  every  statu- 
tory provision  and  enter  judgment  without 
any  evidence  whatever,  and  if  the  victim  shall 
not  promptly  pursue  the  most  approved  rem- 
edy, the  beneficiary  need  only  point  to  the 
fact  that  he  has  not  done  so,  and  hence  must 
go  without  relief  and  the  extortioner  collects 
his  demands.  Such  a  result  is  contrary  to 
good  conscience  and  to  every  sense  of  Justice 
and  fairness,  and  cannot  prevail  in  any  court 
of  conscience  except  where  tbe  court  shields 
Itself  behind  the  strict  rules  of  law  and  prac- 
tice in  order  to  deny  protection  to  the  citi- 
zen and  to  shield  him  from  wrong  and  op- 
pression by  those  who  seem  to  make  it  their 
business  to  concoct  schemes  whereby  they  can 
make  use  of  some  court  and  of  some  legal 
rules  to  further  their  unjust  purposes.  While 
courts  of  equity  should  not  lightly  and  with- 
out good  and  sufficient  cause  Interfere  with 
Judgments,  nor  do  so  when  it  is  made  to  ap- 
pear that  the  applicant  either  comes  into 
court  with  unclean  hands  or  has  slept  npon 
his  rights,  yet,  when,  as  in  this  case,  it  is 
made  to  appear  that  from  the  very  day  the 
respondent  and  bis  counsel  learned  of  the 
wrongful  judgment,  they,  in  season  and  out 
of  season,  always  sought  relief  therefrom, 
they  should  not  be  turned  out  of  court  sim- 
ply because  they  did  not  pursue  a  new  rem- 
edy which  became  effective  only  after  tbe 
Judgment  was  entered,  although  they  could 
bave  invoked  it  in  this  case.  We  hold,  there- 
fore, that  under  the  peculiar  circumstances 
of  this  case  we  are  not  Inclined  to  interfere 
with  tbe  findings  and  conclusions  of  the  dis- 
trict court,  and  we  affirm  the  Judgment  of 
that  court  that  relief  in  this  case  should  not 
be  refused  upon  the  ground  of  laches. 

We  desire  to  add  in  conclusion  that  we 
have  not  considered  the  question  of  whether 
this' proceeding  is  a  direct  or  collateral  at- 
tack upon  the  Judgment  In  question  for  the 
reason  that  the  presumptions  that  usually 
apply  to  Judgments  of  courts  of  record  or  of 
general  Jurisdiction  nnder  our  statute  have 
no  application  here.  Keither  have  we  con- 
sidered the  question  that  respondent  made  no 
application  in  the  justice's  court  to  set  aside 
the  Judgment,  as  under  certain  circumstance^ 


he  might  have  done,  since,  when  he  or  his 
counsel  learned  of  the  judgment,  tbe  Justice, 
under  our  statute,  had  lost  jurisdiction  of 
the 'case  and  had  no  power  to  entertain  such 
a  motion. 

For  the  reasons  stated,  tbe  Judgment  of 
the  disti-lct  court  is  affirmed,  with  costs  to 
respondent. 

STRAUP,  C.  J.  (dissenting).  On  the  9th  of 
February,  1907,  Forsythe,  in  the  Justice's 
court,  commenced  an  action  for  sertices  ren- 
dered, against  McMillan  by  the  filing  of  an 
unverified  complaint.  Summons  showing  per- 
sonal service  on  McMillan  on  the  25th  of  Feb- 
ruary was  returned,  and  was  filed  by  the  Jus- 
tice on  the  9th  of  March.  AH  these  were 
properly  entered  in  the  Justice's  docket  and 
are  shown  by  the  files.  The  justice's  record 
and  docket  show  no  appearance  by  McMillan, 
but  show  that  at  the  expiration  of  his  time  to 
appear  and  plead,  entries  on  the  11th  of 
March  were  made  of  bis  default  and  judg- 
ment against  him  in  accordance  with  the  de- 
mands of  the  complaint.  The  justice's  record 
further  recites  that: 

"From  the  evidence  I  find  the  defendant  is  in- 
debted to  plaintiff  in  the  sum  of  $200.30,  in- 
cluding interest.  It  is  therefore  ordered  and 
adjudged  by  the  coart  that  plaintiff  have  and 
irecover  from  the  defendant  the  sum  of  $200.30, 
and  costs  taxed  at  $3.40,  C.  F.  Durund,  justice 
of  the  peace." 

It  was,  however,  made  to  appear,  aliunde 
the  Justice's  record,  that  before  default  day 
the  attorneys  for  McMillan  mailed  to  the  Jus- 
tice a  demurrer  to  the  complaint  which  was 
received  by  him.  The  filing  fees  required  by 
the  statute  having  not  been  tendered  nor  paid, 
the  Justice  did  not  file  the  demurrer,  but 
placed  it  in  an  envelope  and  indorsed  there- 
on "Held  for  fees,"  and  kept  it  about  his  of- 
fice, but  not  with  the  files  and  records  of  tbe 
case.  The  Justice,  treating  the  tender  of  the 
demurrer  without  payment  of  fees  aa  no  ap- 
pearance, later  entered  the  default  and  Judg- 
ment. There  the  matter  stood  until  In  July, 
1910,  when  an  execution  was  issued  on  tbe 
Judgment  It  was  claimed  by  McMillan  that 
until  the  service  of  the  execution  he  had  no 
knowledge  that  a  judgment  had  been  taken 
against  him,  he  assuming  that  his  demurrer 
liad  been  filed,  and  that  the  case  during  all 
that  time  was  pending  on  demurrer.  Because 
no  notice  of  the  entry  of  the  judgment  had 
been  given  bim  as  required  by  statute  to  set 
in  motion  bis  time  to  appeal,  McMillan  had 
the  right  to  prosecute  an  appeal  from  the 
judgment  to  the  district  court  within  30  days 
from  tbe  time  be  first  obtained  notice  or 
knowledge  of  the  entry  of  the  Judgment 
which  was  in  July,  1910.  He  then  took  no 
appeal.  Instead  he  applied  to  the  district 
court  for,  and  was  given,  a  review  by  certi- 
orari of  the  Justice's  record  and  proceedings 
by  which  review  he  sought  to  have  tbe  Jus- 
tice's Judgment  annulled  and  vacated  on  the 
alleged  ground  that  the  mailing  of  the  de- 
murrer and  its  receipt  by  tbe  Justice  con- 
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stituted  In  law  a  filing  of  tbe  demurrer  and 
an  appearance,  notwithstanding  tlie  filing 
fees  were  not  paid  nor  tendered,  and  tliat 
hence  the  Justice,  without  authority,  and 
in  excess  of  Jurisdiction,  entered  the  default 
and  Judgment.  The  district  court  on  such 
review  refused  to  annul,  but  affirmed,  the 
Judgment  From  that  Judgment  of  the  dis- 
trict court  McMillan  prosecuted  an  appeal 
to  this  court  The  Judgment  was  affirm- 
ed by  us.  McMillan  v.  Durand,  38  Utah, 
274,  112  Pac.  807.  While  the  case  .on  certi- 
orari was  pending  on  appeal,  Forsythe  served 
notice  on  McMillan  of  the  entry  of  the  Judg- 
ment in  the  Justice's  court  Within  30  days 
from  that  time  McMillan  prosecuted  an  ap- 
peal from  the  Justice's  Judgment  to  tbe  dis- 
trict court  There  a  motion  was  made  to  dis- 
miss the  appeal  on  the  ground  that  It  was 
not  taken  in  time,  it  being  claimed  that  Mc- 
Millan, by  bis  direct  attack  on  the  Justice's 
Judgment  l^  certiorari,  had,  for  nearly  two 
years  before  taking  his  appeal,  actual  knowl- 
edge and  notice  of  the  entry  of  the  Judgment 
The  district  court  refused  to  dismiss  the  ap- 
I)eal,  and  was  about  to  proceed  with  tbe  case 
when  we,  on  prohibition,  arrested  his  action. 
That  opinion  was  rendered  by  us  tn  April, 
1912,  and  is  reported  (Forsythe  v.  District 
Court)  in  41  Utah,  16,  123  Pac.  621.  Then 
In  June,  1912,  McMillan  brought  this  action 
In  equity  to  annul  the  Justice's  Judgment  up- 
on allegationa  that  he,  until  service  of  the 
execution,  bad  no  knowledge  of  tbe  entry  of 
tbe  Judgment  in  tbe  Justice's  court,  and  un- 
til then  assumed  and  believed  that  the  case 
waa  pending  on  demurrer  and  upon  allega- 
tions of  fraud  that  F.  G.  Luke,  as  the  attor- 
ney for  Forsythe  and  J.  A.  Luke,  principal 
stockholders  of  the  Merchants'  Protective  As- 
sociation, a  collecting  agency,  with  knowledge 
that  the  demurrer  had  been  mailed  and  re- 
ceived by  the  Justice,  and  that  McMillan  had 
good  defenses  to  the  complaint,  persuaded 
and  induced  the  Justice  not  to  file  the  demur- 
rer, to  enter  a  default,  and,  without  evidence, 
to  enter  a  Judgment  in  accordance  with  the 
demands  of  the  complaint  It  is  also  alleged 
that  McMillan,  by  payment  and  bar  of  the 
statute  of  limitations,  had  good  defenses  to 
tbe  complaint,  but  by  reason  of  tbe  alleged 
fraud  was  prevented  from  Interposing  them. 
These  allegations  were  all  denied  by  the  de- 
fendants. They  further  pleaded  the  certio- 
rari and  prohibition  proceedings  in  bar  and 
as  estoppels  to  this  action.  The  case  was  tried 
to  tbe  court,  who  found  the  Issues  In  favor 
of  tbe  plalntifC.  McMillan,  annulled  tbe  Jus- 
tice's Judgment  and  enjoined  its  enforcement 
From  that  Judgment  Forsythe  has  prosecuted 
this  appeal.  He  contends  that  the  findings 
and  conclusions  as  to  the  alleged  fraud  are 
not  sustained  by  the  evidence,  and  that  equi- 
ty may  not  be  invoked  to  annul  the  Justice's 
Judgment,  except  on  allegations  and  proof  of 
fraud  in  the  procurement  of  the  Judgment 

I  think  it  well  settled  that  the  fraud  for 
which  equity  will  relieve  against  the  enforce- 


ment of  Judgments  Is  that  practiced  in  tbe 
procurement  of  tbe  Judgment,  and  not  that 
which  taints  or  vitiates  tbe  cause  of  action 
upon  which  the  Judgment  was  founded  (1 
High  on  Injunction,  §  190A),  and  must  lie  ex- 
trinsic and  collateral  to  the  matters  involved 
in  the  issues  or  trial  at  law  (23  Cyc  1024), 
and  must  be  actual  and  positive  and  not 
merdy  constructive  (Ross  v.  Wood,  70  N.  X. 
8),  and  that  the  party  seeking  the  relief  must 
show  that  bis  situation  was  not  due  to  bis 
own  fault  or  neglect  in  falling  tio  plead  to  or 
defend  tbe  original  action,  or  otherwise  to 
watch  over,  protect,  and  assert  his  rights  in 
tbe  procee'flings,  or  to  apply  in  due  season  for 
suob  remedies  as  were  open  to  him  by  appeal 
or  other  proceedings  to  vacate  the  Judgment 
(23  Cyc.  979).  These  propositions  are  not  se- 
riously controverted.  The  court  found  that 
tbe  Lukes,  knowing  that  the  demurrer  bad 
been  mailed  to  and  received  by  the  justice, 
and  that  McMillan  bad  a  good  defense  to  tbe 
complaint.  Induced  the  Justice  not  to  file  the 
demurrer.  I  do  not  see  any  evidence  to  sup- 
port tbe  finding.  It  is  not  daimed  that  tbe 
demurrer  was  served  on  any  one — it  was  not 
required  to  be  served — ^nor  is  it  claimed  that 
the  Lukes'  attention,  in  any  manner,  was 
called  to  the-  demurrer,  or  that  any  one  said 
anything  or  communicated  anything  to  them 
concerning  it  It  is  not  even  shown  that  J.  A. 
Luke  had  anything  whatever  to  do  with  tbe 
case.  F.  G.  Luke,  as  appears  by  the  com- 
plaint filed  before  tbe  Justice,  acted  as  the 
attorney  for  Forsythe.  But  it  is  not  shown 
that  be  had  any  knowledge  that  a  demurrer 
bad  been  mailed  to  the  Justice,  or  that  it  for 
any  reason  was  withheld  from  filing.  It  is 
not  claimed  that  AIcMlllan  or  his  attorneys, 
or  the  Justice,  or  any  one,  gave  Forsythe,  or 
Luke,  his  attorney,  any  such  information.  It 
is  not  even  shown  at  whose  request  the  de- 
fault was  entered.  It  is  presumed  at  Luke's, 
from  the  fact  that  he  acted  as  attorney  for 
Forsythe.  I  think  that  a  natural  presump- 
tion, but  it  does  not  follow  from  that  that  he 
had  any  knowledge  that  a  demnrrer  had  been 
sent  to  tbe  Justice,  or  that  it  was  withheld. 
The  Justice's  record  did  not  disclose  any  such 
thing.  So  an  inspection  of  tbe  record  and 
files  gave  no  such  information.  The  only  evi- 
dence given  to  substantiate  these  allegations 
of  fraud  is  that  tbe  attorneys  for  McMillan 
mailed  a  demurrer  to  the  Justice,  who  with- 
held it  from  filing  because  bis  fees  were  not 
tendered  nor  paid,  that  be  did  not  notify 
counsel  that  the  demurrer  was  withheld  from 
filing,  and  that  F.  G.  Luke  was  tbe  attorney 
for  Forsythe,  and  as  such  filed,  or  caused  to 
be  filed,  tbe  complaint  for  bim.  Frond  that 
it  is  argued  that  Forsythe  or  Luke,  his  at- 
torney, bad  knowledge  that  the  demurrer  had 
been  mailed  to  tbe  Justice,  and  that  Luke 
persuaded  and  induced  him  not  to  file  it,  and 
not  to  notify  McMillan's  counsel  that  the  de- 
murrer was  withheld.  I  do  not  think  sudi 
deductions  of  fraud  Justifiable  where,  as  here, 
the  proof  of  fraud  must  be  dear  and  positive. 
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I  thini;  tbe  Justice's  fees  were  waivable, 
and  tbat  before  be  wltbbeld  the  demurrer 
from  filing  he  ought  to  have  demanded  his 
fees,  which  he  did  not  do,  and  that  that  was 
ground  on  an  application  therefor  to  hare 
set  aside  the  default  and  Judgment.  But 
when  equity  Is  invoked  to  annul  the  Judg- 
ment on  the  ground  of  fraud,  that  is  another 
matter.  Because  the  Justice  erroneously  or 
Improperly  withheld  the  demurrer  from  fil- 
ing because  bis  fees  were  not  paid  does  not, 
in  itself,  Justify  a  cbarge  of  fraud,  on  the 
part  of  the  Justice  or  of  the  plaintiff,  or  bis 
attorney.  Were  tbat  true,  then  mere  errors 
made  .by  a  Justice  would.  In  equity,  be 
ground  to  annul  Judgmeuts  tendered  by  him. 
Tbe  complaiht  in  this  action  proceeds  on 
tbe  theory  of  actual  fraud  and  connivance 
between  tbe  Justice  and  Forsythe's  attorney 
in  withholding  and  not  filing  the  demurrer. 
Whatever  speculation  may  be  indulged  as  to 
that,  I  see  no  evidence  in  the  record  upon 
which  to  base  any  such  a  finding.  Because 
the  Justice  erroneously  or  improperly  with- 
held the  demurrer  from  filing  did  not  divest 
lilm  of  Jurisdiction  to  enter  the  default  and 
Judgment  That  In  effect  is  what  is  held 
by  us  ip  tbe  case  on  certlorarL  38  Utah, 
274,  112  Pac.  80T. 

Tbe  point  also  is  made  tbat  the  complaint 
before  tbe  Justice  was  not  verified.  Because 
of  tbat  I  do  not  think  tbe  Justice  was  with- 
out Jurisdiction  to  proceed.  The  complaint 
admittedly  states  facts  sufficient  to  consti- 
tute a  cause  of  action.  Another  point  Is 
made  tbat  the  Justice  entered  the  Judgment 
without  evidence.  His  record,  in  effect,  re- 
ntes tliat  the  Judgment  was  entered  upon 
evidence.    It  recites  that: 

"From  the  evidence'  I  find  that  the  defendant 
is  indebted  to  the  plaintiff  in  the  sum  of  |200.- 
30." 

Tbe  district  court.  In  this  action,  does  not 
find  tbat  tbe  Justice's  Judgment  was  render- 
ed or  entered  without  evidence.  What  tbe 
court  found  is: 

"That  there  was  not  sufficient  evidence  of- 
fered or  received  b^  the  said  justice  at  the  time 
of  tbe  entry  of  said  judgment,  or  at  any  time 
prior  thereto,  in  support  of  said  complaint." 

It  Is  not  disclosed  tn  this  case  what  evi- 
dence was  offered  or  received  by  the  Justice. 
Nor  does  the  proof  show  that  no  evidence 
was  offered  or  received,  or  tbat  tbe  Justice's 
recital  In  such  respect  is  false.  The  only 
proof  as  to  that  is  the  testimony  of  the  Jus- 
tice, who  testified  tbat: 

"There  were  many  judgments  entered  upon 
the  same  basis — nonpayment  of  fees — and  this 
case  made  no  more  .impression  upon  my  mind 
than  any  other  case.  I  do  not  remember  wheth- 
er there  was  any  evidence  taken  in  this  case  or 
not" 

— and  tbe  testimony  of  Luke  who  testified: 
"I  do  not  remember  anything  about  it  now." 
These  witnesses  were  called  by  the  plain- 
tiff, and  by  tbem  It  was  expected  to  prove  tbat 
tbe  Judgment  was  entered  without  evidence. 
I  do  not  think  that  tbe  testimony  given  by 


them  is  proof  of  such  fact ;  at  least  not 
sufficient  to  overcome  the  recitals  of  the  Jus- 
tice's record  that  the  Judgment  was  entfered 
upon  evidence.  Merely  to  call  witnesses, 
though  they  may  be  hostile,  to  prove  a  fact 
and  who  but  testify  that  they  did  not  then 
remember  anything  about  It,  Is  far  from 
proving  the  fact  Itself.  But  further,  equity 
may  not  be  invoked  to  annul  a  Judgment  on 
the  ground  that  it  was  rendered  or  entered 
on  insufiiclent  or  no  evidence.  Hunter  v. 
Hoole,  17  Cal.  418;  Powell  v.  Stewart  17 
Ala.  719;  Wright  t.  Eaton,  7  Wis.  597; 
Martin  v.  Plfer.  96  Ind.  245 ;  Burke  v.  Wheat 
22  Kan.  722.  This  is  so,  as  the  remedy  Is 
by  appeal,  writ  of  error,  or  certiorari. 

It  is  also  contended  that  there  is  no  merit 
to  the  complaint  filed  before  the  Justice  for 
the  reason  that  the  evidence  in  this  case, 
without  dispute,  shows  that  the  claim  sued 
on  before  the  Justice  bad  been  paid  and  was 
barred.  Of  course.  In  this  action  to  annul 
the  Judgment  entered  by  tbe  Justice,  the 
plaintiff  here,  among  other  things,  was  re- 
quired to  show  that  he  had  a  meritorious 
defense  to  the  complaint  filed  before  the  Jus»- 
tlce.  But  the  issue  as  to  whether  the  plain- 
tiff in  the  Justice  court  ought  to  have  pre- 
vailed on  his  complaint  or  the  defendant 
on  his  defenses  of  payment  or  bar  of  tbe 
statute,  was  not  before  the  court  for  adjudi- 
cation. Since  such  defenses  were  material- 
only  to  the  inquiry  of  whether  tbe  plaintiff 
bad  any  defense  to  the  complaint  in  the 
Justice's  court  any  offer  of  the  defendants 
to  prove  that  the  claim  had  not  been  paid, 
and  tbat  the  statute  had  not  run,  or  was 
tolled,  would  have  been  Impertinent  Just 
as  It  would  have  been  impertinent  to  have 
offered  proof  in  support  of  the  allegations 
of  the  complaint  filed  before  tbe  Justice. 
What  tbe  plaintiff  by  this  action  contends 
Is  that  be.  In  the  Justice's  court  was  pre- 
vented through  fraud  frdm  interposing  and 
making  such  defenses,  and  for  that  reason 
seeks  to  have  the  Judgment  annulled  and  set 
aside  in  order  that  he  may  properly  make 
and  show  them.  But  notwithstanding  that, 
the  district  court  In  this  action  stated  the 
conclusion  "tbat  tbe  alleged  claim  upon 
which  said  action  (In  tbe  Justice's  court)  was 
founded  has  been  duly  paid  and  satisfied," 
and  was  barred.  Thus,  the  defenses  which 
the  plaintiff  showed  h6  could  Interpose  and 
make  to  the  complaint  in  the  Justice's  court, 
If  tbe  Judgment  be  annulled  and  set  aside, 
tbe  court  in  this  action,  adjudged  in  plaln- 
tifTs  favor  as  though  the  court  bad  before 
it  and  had  tried  such  Issues  on  merits.  I, 
therefore,  think  the  complaint  made  of  tbat 
Is  well  founded. 

But  aside  from  these  ctonsiderations  I 
think  the  plaintiff  must  be  denied  relief  In 
equity  on  the  ground  that  he  had  a  complete 
remedy  by  appeal,  but  wholly,  through  his 
own  fault  and  neglect  and  without  any  fault 
or  Interference  wbatever  on  the  part  of  the 
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defendants,  or  either  of  them,  failed  to  avail 
himself  of  It  Let  It  be  conceded  that  the 
plaintift  presumed  that  the  case  In  the  Jus- 
tice's conrt  for  more  than  three  years  was 
pending  on  demurrer,  and  that  he  had  no 
knowledge  that  a  Judgment  had  l>een  taken 
against  him  until  the  service  of  an  execution 
in  July,  1910.  He  then,  within  30  days 
thereafter,  had  the  right  to  prosecute  an 
appeal  'from  the  Justice's  Judgment  to  the 
district  court.  This  he  did  not  do  until  near- 
ly two  years  thereafter,  and  after  he  had 
unsuccessfully  pursued  a  wrong  and  unavail- 
ing remedy  and  had  long  lost  his  right  to 
appeaL  It  Is  claimed  that  he  did  not  then 
know  that  he  had  the  right  to  appeal.  But 
from  the  time  of  the  mailing  of  his  demurrer 
in  February,  1907,  to  the  presentation  and 
submission  of  this  cause,  he,  in  all  that  he 
did,  was  represented  by  counsel.  But  it  is 
said  that  they  also  did  not  know  that  then 
the  right  of  an  appeal  existed,  and  for  that 
reason  unsuccessfully  sought  relief  by  cer- 
tiorari, and  when  that  was  ended  the  right 
to  appeal  liad  long  explrM.  41  Utah,  16, 
123  Paa  621.  It  is  famlUar  doctrine  that 
equity  will  not  relieve  against  a  Judgment 
at  law  where  complete  relief  against  the 
Judgment  could  have  been  bad  by  appeal, 
but  which,  through  the  neglect  or  fault  of 
the  aggrieved  party,  and  without  the  fault 
.of  his  adversary,  was  not  taken.  To  Invoke 
equity  In  such  case  because  of  the  want  of 
knowledge  that  the  right  of  an  appeal  exist- 
ed, or  losing  it  by  mistaking  and  pursuing 
an  unavailing  and  inappropriate  remedy, 
Is  to  do  violence  to  the  familiar  maxims, 
that  "Ignorance  of  the  law  "excuses  no  one," 
and. "that  to  be  ignorant  of  the  law  Is  gross 
neglect,"  and  to  the  principle  that  an  election 
of  remedies  is  final  and  conclusive.  I,  there- 
fore, think  the  Judgment  sBould  be  reversed. 


(28  Idaho,  403) 
GOLDENSMITH  et  aL  v.  SNOWSTORM 
MI>aNO  CO.,  Limited. 

(Supreme  Court  of  Idaho.     Jan.  17,  1916.) 

1.  Public  Lands  *=»41— Possession— Aban- 

DONMBNT— PbOOF. 

Where  it  appears  that  a  person  has  gone 
into  possession  of  a  tract  of  unsurveyed  land  of 
the  United  States  and  has  fully  complied  with 
sections  4552—4555,  Rev.  Codes,  providing  for 
the  settlement  upon,  and  occupancy  of,  the  pub- 
lic domain  of  the  United  States  in  this  state, 
such  possession  and  compliance  with  the  law 
being  shown,  abandonment  thereof  must  be  made 
to  appear  clearly  and  conclusively  by  the  party 
relying  on  it  to  defeat  the  right  of  the  claimant 
to  nave  his  possession  in  the  land  quieted. 

(Ed.  Note. — For  other  cases,  see  Public  Lands, 
Cent  Dig.  {S  103-105;    Dec.  Dig.  «=»41.] 

2.  Public  Lands  <S=»40— Homestead — "Aban- 
donment"—Tempobabt  Absence. 

Held,  that  the  temporary  absence  of  a  per- 
son from  a  homestead  selected  in  the  manner 
provided  by  sectionB  4552-4555,  Rev.  Codes, 
supra,  in  order  to  obtain  a  livelihood  or  for  any 
other  legitimate  reason,  would  not  of  itself  be 


sufficient  proof  to  establish  an  "abandonment" 
of  such'  homestead. 

[Ed.  Note. — For  other  cases,  see  Public  Lands, 
Gent  Dig.  {{  100-102;    Dec.  Dig.  «=>40. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Abandonment] 

3.  Appeal  and  Ebbob  «=9l002— JuDaiourr— 
conflicttno  evidence  —  homestead  — 
Abandonment. 

What  constitutes  abandonment  is  a  ques- 
tion of  intent  to  be  gathered  &om  the  facts,  and, 
where  there  is  a  conflict  in  the  testimony  in- 
volving the  question  of  abandonment  this  conrt, 
under  the  well-established  rule,  will  not  distnrb 
the  judgment  of  the  trial  court  on  appeaL 

[Bd.  Note.— For  other  cases,  see  Appeal  and 
E^ror.  Cent  Dig.  H  3935-3937;  Dea  Dig.  «» 

4.  Public  Lands  «=>35— Right-  or  Pobsbb* 

810N — tJUIKTINO  iSlTLE — DEFENSE. 

Held,  under  the  facts  in  this  case,  that  the 
appellant  in  seeking  to  defeat  respondents'  right 
to  possession  of  an  unsurveyed  tract  of  public 
land  of  the  United  States  daimed  as  a  home- 
stead under  sections  4552—4555,  Rev.  CJodes,  is 
not  in  position  to  raise  the  question  of  respond- 
ents' failure  to  apply  to  the  local  laiid  office  of 
the  United  States  for  entry  of  tliis  land  under 
the  homestead  laws  after  the  same  was  surveyed 
by  the  government,  since  the  right  of  respond- 
ents to  have  possession  of  the  premises  quieted 
against  appellant  accrued  prior  to  the  survey, 
and,  more  particularly,  in  the  absence  of  any 
testimony  showing  higher  evidence  of  right  to 
possession  or  title  acquired  by  appellant  from  a 
paramount  source. 

[Ed.  Note.— For  other  cases,  see  Public  Lands, 
Cent  Dig.  Si  72-77;   Dec  Dig.  «=a35.] 

Appeal  from  District  Court,  Shoshona 
County ;   Wm.  W.  Woods,  Judge. 

Action  by  W.  R.  Goldensmith  and  another 
against  the  Snowstorm  Mining  Company, 
Limited.  From  Judgment  for  plaintiffs,  de- 
fendant appeals.    Affirmed. 

John  P.  Gray,  of  CkEur  d'Alene,  and  Ther- 
rett  Towles,  of  Wallace,  for  appellant  A. 
G.  Kerns,  of  Wallace,  for  respondents. 

BUDGE,  J.  This  is  an  appeal  from  a  de- 
cree of  the  district  court  of  the  First  Judicial 
district  quieting  title  in  respondents,  except 
as  to  the  paramount  title  of  the  United 
States,  to  the  following  described  premises: 
Beginning  at  the  northwest  comer  of  the 
Snowstorm  mlU  site  Sur.  No.  2066  B. ;  thence 
N.  78''  14'  W.  441.27  feet  to  the  N.  W.  comer; 
thence  S.  4*  43'  W.  2,202.50  feet  to  the  S. 
W,  corner;  thence  S.  78''  14'  B.  441.27  feet 
to  the  S.  E.  corner;  thence  N.  4*  43'  E. 
1,893.54  feet;  thence  N.  84"  42"  W.  10.24  feet ; 
thence  N.  6*  20*  E.  363  feet  to  the  place  of 
beginning — containing  22.28  acres,  more  or 
less. 

Respondents  commenced  this  action  by  fil- 
ing a  complaint  against  appellant  In  the 
above-named  court  on  May  28,  1909,  claim- 
ing that  they  were  the  owners,  except  as  to 
the  paramount  title  of  the  United  States,  of 
the  premises  described  in  the  complaint  and 
entitled  to  the  possession  thereof,  and  asldng 
that  their  title  therein  be  quieted.  To  this 
complaint  appellant  filed  its  answer  and  cruss- 
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complaint,  denying  Bpecifically  the  allegations 
of  the  complaint,  and  setting  up  In  Its  cross- 
complaint  the  ownership  and  possession  of 
the  Sunlight  mill  site,  covering  the  same 
ground  descrlt>ed  in  respondents'  complaint. 
Thereafter,  by  permission  of  the  court,  ap- 
pellant filed  a  supplemental  answer  in  which 
it  set  forth,  among  other  things,  that  re- 
spondents were  not  then,  and  had  not  been 
for  more  than  five  years  last  past,  in  the 
possession  of  said  premises,  and  that  they 
bad  abandoned  and  ceased  to  occupy,  cul- 
tivate, and  improve  the  same,  and  had  not 
lived  upon,  occupied,  improved,  or  cultivat- 
ed the  same  during  said  period  of  time,  and 
further  set  forth  that  the  approved  plat  of 
government  survey  of  the  lands  embradug 
eaid  premises  was  filed  in  the  land  office  on 
June  28,  1911,  and  that  respondents  nor 
either  of  them  had  filed  his  or  her  declara- 
tory statement  to  make  entry  of  said  prem- 
ises in  the  land  office  within  the  time  provid- 
ed by  law.  Upon  the  issues  thus  framed  a 
trial  was  had,  resulting  in  Judgment  for  re- 
spondents qoieOng  title  in  them  to  the  prem- 
ises described  in  the  complaint 

W.  R.  Goldensmlth,  former  huslHuid  of 
respondent  Maude  B.  Goldensmlth,  did  not 
appear  on. the  trial  of  this  cause.  However, 
the  record  discloses  that  Maude  E.  Golden- 
smlth is  the  real  party  in  interest. 

Appellant  relies  for  reversal  of  this  cause 
upon  six  assignments  of  error,  which  go  to 
the  admission  of  certain  evidence  by  the  trial 
court  over  the  objection  of  appellant,  the  ac- 
tion of  the  trial  court  in  denying  appellant's 
motions  for  nonsuit,  both  at  the  close  of  re- 
spondents' case  and  when  renewed  at  the 
close  of  all  of  the  testimony,  the  entering 
of  a  decree  in  favor  of  respondents,  for  the 
reason  that  the  same  was  contrary  to  the 
evidence  and  to  law,  and  the  insufficiency  of 
the  evidence  to  sustain  the  decree. 

The  action  of  the  court  In  admitting  the 
testimony  offered  by  respondents  during  the 
trial  of  the  cause  and  complained  of  by  ap- 
pellant, being  immaterial  and  not  prejudicial 
to  any  substantial  rights  of  'appellant,  did 
not  constitute  reversible  error.  Bradbury 
V.  Idaho,  etc.,  U  i.  Co.,  2  Idaho,  239,  10  Pac. 
620;  Works  Bros.  v.  Kinney,  8  Idaho,  771, 
71  Pac  477;  McKlnnon  v.  McIIhargey,  24 
Idaho,  720,  185  Pac.  826.  The  remaining  five 
assignments  of  error  will  be  discussed  and 
considered  together. 

From  the  record  It  appears  that  appel- 
lant applied  for  a  patent  for  a  mill  site  em- 
bracing the  land  claimed  as  a  homestead  by 
respondents.  To  this  application  respondents 
filed  a  protest  in  the  United  States  Land  Of- 
fice, and  proceedings  were  thereupon  had, 
which  terminated  on  November  16,  1914,  in 
the  rejection  and  cancellation  of  the  mill  site 
application  by  the  honorable  Secretary  of 
the  Interior. 

The  proof  upon  the  trial  shows  that  on 
jaanary  80,  1006,  the  premises  described  In 


respondents'  complaint  were  occupied  as  a 
homestead  by  W.  A.  Bowers  and  wife,  who 
had  resided  thereon  for  a  number  of  years; 
that  resx)ondent  Maude  E.  Goldensmlth  pur- 
chased from  Bowers  and  wife  the  improve- 
ments located  on  these  premises,  and  during 
Febi-uary,  190S,  moved  into  the  home  former- 
ly occupied  by  Bowers  and  wife,  and  resided 
thereon  continuously,  cultivating  a  small  part 
of  the  premises,  up  to  and  including  Decem- 
ber, 1910 ;  that  after  the  latter  date  she  tem- 
porarily left  the  premises  to  seek  employ- 
ment, and  remained  away  for  approximate- 
ly 13  months,  or  until  about  January,  1911, 
when  she  again  returned  to  the  home,  and 
lived  there  for  a  period  of  7  months ;  that 
when  she  first  established  her  residence  upon 
the  premises,  she  moved  into  the  home  all 
of  the  furniture  owned  by  her,  and  the  same 
has  never  been  removed  from  'the  place ;  that 
this  is  the  only  home  she  has ;  that  her  ab- 
sence was  due  entirely  to  the  fact  that  it  was 
necessary  for  her  to  seek,  employment  In  or- 
der to  obtain  a  livelihood;  that  during  her 
absence,  and  at  various  times,  she  had  im« 
provements  made  upon  the  home,  repairing 
the  fence  surrounding  the  same,  and  there  la 
testimony  to  the  effect  that  she  left  in  charge 
of  said  premises  an  agent  who  looked  after 
the  same ;  that  she  was  separated  from  her 
husband,  and  was  wholly  dependent  upon  her 
own  labor  for  a  living ;  that  her  Iwy,  12  years 
of  age,  was  in  school  in  Osbum,  where  she 
also  lived  a  portion  of  the  time. 

[1,  2]  On  May  10,  1909,  respondent  Maude 
E.  Goldensmlth  made  and  swore  to  a  notice 
of  possessory  claim  under  the  provisions  of 
sections  4552-4555,  Rev.  Codes,  and  this  no- 
tice was  duly  recorded  with  the  county  re- 
corder of  Shoshone  county  on  May  14,  1909. 
There  is  a  substantial  conflict  in  the  testi- 
mony touching  the  value  of  the  improvements 
placed  upon  the  premises  described  in  the 
notice  of  possessory  clblm,  but  we  think  the 
evidence  fully  supports  the  contention  of  re- 
spondents that  the  Improvements  placed  upon 
the  premises  by  their  predecessors  in  inter- 
est and  those  subsequently  made  thereon  by 
respondents .  were  sufficient  to  comply  with 
the  provisions  of  sections  4552-4555,  supra. 

Counsel  for  appellant  insist  that  the  al>- 
sence  of  respondents  from  the  premises  and 
the  testimony  upon  the  trial  conclusively 
show  an  abandonment  of  the  premises  by 
them.  With  this  contention,  however,  we 
are  not  in  accord.  The  temporary  absence 
of  a-  person  from  a  homestead  selected  in 
the  manner  provided  by  sections  4552-4555, 
Rev.  Codes,  tn  order  to  obtain,  a  livelihood, 
or  for  any  other  legitimate  reason,  would 
not  of  itself  be  sufficient  proof  to  establish 
abandonment  of  such  homestead.  Abandon- 
ment has  been  defined  by  the  weight  of  au- 
thority to  mean  the  voluntary  relinquish- 
ment of  iwssession  of  the  premises  by  the 
owner  with  the  Intention  of  terminating  the 
ownership,  without  vesting  U  In  any  other 
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person.  And,  In  order  that  a  claim  of  aban- 
donment may  be  predicated  on  the  acts  of 
the  owner  of  property  la  rellnqnlshing  his 
possession  of  the  same,  It  is  necessary  that 
such  acts  should  be  absolute  and  nncondltlon- 
al,  and  also  that  they  should  hare  been  done 
voluntarily;  that  liB,  without  coercion  or 
pressure  of  any  kind. 

In  order  to  justify  the  conclusion  that 
there  has  been  abandonment  of  a  homestead 
acquired  under  the  provisions  of  said  sec- 
tions, there  must  be  some  clear,  unmistak- 
able, affirmative  act  or  series  of  acts  Indi- 
cating a  purpose  to  repudiate  ownership  and 
right  to  possession.  The  abandonment  of 
rights  In  land  does  not  occur  if  the  person  In 
possession  leaves  It  with  the  Intention  of  re- 
turning. The  owner  of  property,  by  leaving 
an  agent  In  charge  after  he  ceases  to  occupy 
the  premises  In  person,  conclusively  rebuts  any 
presumption  of  abandonment  arising  from 
the  fact  that  be  ceases  to  occupy  or  reside 
thereon. 

Where  It  appears  that  a  person  has  gone 
Into  possession  of  a  tract  of  unsurveyed  gov- 
ernment land  and  has  fully  complied  with 
sections  4552-4555,  supra,  providing  for  the 
settlement  upon,  and  occupancy  of,  the  public 
domain  of  the  United  States  In  this  state, 
such  iwssesslon  and  compliance  with  the  law 
being  shown,  abandonment  thereof  must  be 
made  to  appear  clearly  and  conclusively  by 
the  party  relying  on  It  to  defeat  the  right  of 
the  claimant 'to  have  his  possession  In  the 
land  quieted.  Richardson  v.  McNuIty,  24 
Cal.  339:  Moon  v.  Rollins,  36  CaL  333,  95 
Am.  Dec.  181 ;  Utt  v.  Frey,  106  Cal.  392,  39 
Pac.  807.  , 

It  Is  apparent  from  the  record  In  this  case 
all  the  way  through  that  respondent  Maude 
B.  Goldensmith  never  Intended  to  abandon 
the  premises,  but,  on  the  contrary,  Intended 
to  return,  and  that  her  absence  was  due  sole- 
ly to  the  fact  that  she  was  dependent  upon 
her  own  labor  for  her  support  and  the  main- 
tenance of  her  son.  It  further  appears  that 
she  visited  the  property  upon  numerous  occa- 
sions; that  she  protected  it  by  having  the 
doors  properly  secured,  .the  windows  boarded 
up,  the  fence  repaired;  that  such  household 
effects  as  she  owned  and  other  property  were 
left  In  the  building;  and  that  she  ezerdsed 
during  her  temporary  absence  rights  of  own- 
ership and  control  over  the  premises.  From 
her  explanation  of  her  temporary  absence 
her  good  faith  and  Intention  of  returning  are 
obvious. 

13]  What  constitutes  abandonment  Is  a 
question  of  intent  to  be  gathered  from  the 
facts ;  and,  where  there  is  a  substantial  con- 
flict In  the  testimony  Involving  the  questloh 
of  abandonment,  this  court,  under  the  well- 
established  rule,  will  not  disturb  the  Judg- 
ment of  the  trial  court  on  appeal. 

Counsel  for  appellant  Insist  that  their  mo- 
tion for  nonsuit  should  have  been  sustained. 


and  that  the  evidence  was  not  suffldent  to 
support  the  findings  of  fact  or  the  decree 
based  thereon.  It  Is  a  well-settled  rule  that 
a  motion  for  nonsuit  admits  the  truth  of 
plaintiff's  evidence  and  every  Inference  of 
fact  that  can  be  legitimately  drawn  there- 
from, and  the  evidence  must  be  Interpreted 
most  strongly  against  defendant  PUmer  v. 
Boise  TracUon  Co.,  14  Idaho,  327,  94  Pac  432, 
15  L.  R.  A.  (N.  S.)  254,  125  Am.  St.  Rep.  161; 
Colvin  &  Rinard  v.  Lyons,  15  Idaho,  180, 
96  Pac.  672;  McDanlel  v.  Moore,  19  Idaho,  43, 
112  Pac.  317.  In  view  of  this  rule,  and  In 
the  absence  of  any  evidence  offered  on  t>ehalf 
of  the  appellant,  we  are  of  the  opinion  that 
the  evidence  was  amply  sufficient  to  warrant 
the  court  In  malting  Its  findings  In  favor  of 
respondent,  and  that  the  evidence  was  not 
Insufficient  to  support  the  decree 

[4]  We  come  now  to  the  last  contention  of 
counsel  for  apiiellant,  viz.,  the  failure  of  re- 
spondents to  apply  to  the  land  office  to  enter 
the  premises  described  In  their  complaint  un- 
der the  homestead  laws  of  the  United  States 
after  this  land  was  surveyed,  by  the  govern- 
ment, and  the  plat  filed,  on  June  28,  1911. 
We  do  not  think  that  appellant.  In  order  to 
defeat  respondents'  right  to  possession.  Is  In 
a  position  to  raise  this  question,  since  the 
right  of  respondents  to  have  the  possession 
of  said  premises  quieted  against  appellant  ac- 
-crued  prior  to  the  date  of  the  survey  of  said 
land  by  the  government,  and,  more  particu- 
larly. In  the  absence  of  any  testimony  show- 
ing a  higher  evidence  of  right  to  possession 
or  title  acquired  by  appellant  from  a  par- 
amount sourpe.  The  question  Involved  be- 
tween appellant  and  respondents  here  Is  one 
of  right  of  possession  to  the  public  domain  of 
the  United  States  prior  to  survey  thereof, 
and,  even  though  respondents,  as  between 
them  and  the  government,  may  be  trespass- 
ers, appellant  may  not  raise  that  question  In 
this  proceeding  to  establish  his  right  of  pos- 
session. 

From  our  examination  of  the  record  we 
find  no  error  In  the  action  of  the  trial  court 
In  denying  appellant's  motion  for  a  nonsuit, 
and  we  are  satisfied  that  the  evidence  offered 
and  admitted  Is  sufficient 'to  sustain  the  de- 
cree, and  that  the  decree  was  not  contrary  to 
law. 

The  judgment  of  the  trial  court  Is  affirmed, 
and  costs  awarded  to  respondents. 

SULLIVAN,  0.  J.,  and  MORGAN,  J.,  con- 
cur; 

OS  Idaho,  413) 
McLEOD  T.  ROGERS. 
(Supreme  Court  of  Idaho.    Jan.  18,  1010.    Be- 
hearing  Denied  Feb.  15,  1916.) 

1.  LnfiTATioN    OF.  Actions   <s=>180,    182   — 
Pleading — Demubbek— Answer. 

Where  it  clearly  appears  on  the  face  of  the 
complaint  that  ttie  cause  of  action  is  barred  bj 
the  statute  of  Umitations,  the  statute  must  be 
pleaded  by  special  demurrer.     Where,  however. 
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this  does  not  appear  on  the  face  of  the  com- 
plaint, the  plea  of  tiie  statute  must  be  taken  by 
answer. 

[£U.  Note. — For  other  cases,  see  limitation  of 
AcUons,  Cent  Dig.  H  670-682,  695,  705;  Dec. 
Dig.  <S=>180,  182.1 

2.  Limitation  of  Actions  ^=>182— Defense 
— Abandonicbnt. 

Where  the  statute  pf  limitations  is  sought 
to  be  invoked  as  a  defense,  if  it  cannot  be  urged 
by  special  demurrer,  and  is  not  pleaded  in  the 
answer,  it  must,  for  the  purpose  of  the  action,  be 
regarded  as  abandoned,  and  cannot  be  taken  ad- 
vantage of  on-  objection  to  the  admissibility  of 
evidence. 

[Ed.  Note.— For  other  cases,  see  Limitation 
of  Actions,  Cent  Dig.  §§  676-680,  682,  605,  705 ; 
Dec.  Dig.  «=»182.] 

3.  Affeai.  and  Erbob  ®=>928— Pbesentation 
FOB    Review— Instbtjctionb—Pbesumption. 

Where  the  transcript  on  appeal  fails  to  con- 
tain instructions  as  given  by  the  trial  court  it 
will  be  presumed  that  the  jury  were  correctly 
instructed  ui>on  all  of  the  material  issues  in- 
volved as  presented  by  the  pleadings,  and  the 
judgment  of  the  court  will  not  be  disturbed. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {J  3749-3754 ;  Dec.  Dig.  «=» 
92&] 

Appeal  from  District  Court,  Shoshone 
County ;    Wm.  W.  Woods,  Judge. 

Action  by  Aiinle  McLeod  against  Joseph  P. 
Rogers.  From  a  Judgment  for  plaintiff,  de- 
fendant appeals.    Afi9nned. 

A.  O.  Kerns,  of  Wallace,  for  appellant 
James  A.  Wayne,  of  Wallace,  and  John  P. 
Gray,  of  Coear  d'AIene,  for  respondent. 

BUDGE,  J.  On  July  18,  1914,  plalnOfl 
filed  her  complaint  in  the  district  court  of 
the  First  Judicial  district  against  defendant, 
alleging  that  between  December  31, 1901,  and 
November  1,  1913,  plaintiff  at  the  special  In- 
stance and  request  of  defendant  famished 
to  defendant,  at  plalntifTs  residence  in  the 
city  of  Wallace,  board  and  lodging;  that 
such  board  and  lodging  so  furnished  during 
said  period  of  time  was  of  the  reasonable 
value  of  $6,160,  and  that  there  was  an  im- 
plied contract  on  the  part  of  defendant  to 
^y  the  same;  that  defendant  had  not  paid 
any  part  of  said  sum,  bat  that  he  had  rented 
a  dwelling  house  to  plaintiff  from  November 
1,  1913,  to  July  31, 1914,  at  the  agreed  rental 
value  of  $25  per  month;  and  that  on  this 
account  defendant  was  entitled  to  offset  the 
sum  of  $225. 

To  the  complaint  defendant  filed  a  demur- 
rer, which  was  overruled.  Thereafter  defend- 
ant answered  plaintiff's  complaint,  denying 
all  the  material  allegations  thereof,  and  al- 
leging affirmatively  that  he  had  paid  plain- 
tiff various  sums  of  money,  which  payments 
were  in  full  settlement  of  the  claim  sued 
upon ;  and  as  a  counterclaim  he  set  lip  that 
defendant  had  rented  to  plaintiff  the  dwell- 
ing house  mentioned  in  her  complaint,  and 
that  she  had  occupied  the  same  21  months, 
paying  no  rent  therefor,  and  was  indebted  to 
defendant  on  account  of  said  rent  tn  the 
sum  of  $525. 


The  cause  was  tried  before  the  court  and 
a  jury,  resulting  In  a  verdict  for  the  sum  of 
$2,170  in  favor  of  plaintiff.  'Judgment  was 
thereupon  entered,  from  which  judgment 
this  appeal  is  prosecuted. 

Appellant  assigns  eight  specifications  of 
error,  yet  in  his  brief  discusses  and  relies  on 
but  seven.  The  first  error  complained  of  is 
the  action  of  the  trial  court  in  overruling  ap- 
pellant's demurrer.  For  causes  of  demurrer 
appellant  alleged:  (1)  That  the  complaint 
did  not  state  facts  sufficient  to  constitute  a 
cause  of  action ;  (2)  that  the  cause  of  action 
was  barred  by  the  "provisions  of  section  4053, 
Rev.  Codes  (which  is  the  section  of  the  stat- 
utes which  limits  the  commencement  of  ac- 
tions on  contracts,  obligations,  or  liabilities, 
not  founded  upon  Instruments  of  writing,  to 
four  years) ;  and  (3)  that  the  complaint  was 
ambiguous  in  alleging  a  conclusive  statement 
that  said  alleged  contract  was  implied. 

[1]  In  our  opinion  the  complaint  states 
facts  sufficient  to  constitute  a  cause  of  ac- 
tion, and  it  is  not  subject  to  the  objection 
of  ambiguity  in  alleging  that  the  action  la 
upon  an  implied  contract  For  the  reason 
tltat  upon  its  face  this  complaint  states  a 
cause  of  action  it  is  not  subject  to  subdivisl<» 
2  of  appellant's  demurrer,  namely,  that  the 
cause  of  action  is  barred  by  the  provisions  of 
section  4053,  Rev.  Codes.  This  court  held  in 
the  case  of  Chemung  Mining  Co.  v.  Hanley,  9 
Idaho,  786,  77  Pac.  228,  that  if  it  clearly  ap- 
pears on  the  face  of  the  complaint  that  the 
cause  of  action  did  not  accrue  within  the 
statutory  time,  the  plea  of  the  statute  of 
limitations  should  be  taken  by  special  de- 
murrer. Where,  however,  it  does  not  appear 
on  the  face  of  the  complaint  that  the  cause 
of  action  is  barred  by  the  statute  of  limita- 
tions, then  the  plea  of  this  statute  should  be 
taken  by  answer. 

Notwithstanding  the  complaint  states  a 
cause  of  action  as  to  all  items  of  indebted- 
ness contracted  within  a  period  of  four  years 
prior  to  July  18,  1914,  the  date  on  which  this 
action  was  commenced,  appellant  sought  by 
demurrer  to  plead  the  statute  of  limitations 
to  the  entire  complaint  and  not  to  any  par- 
ticular portion  of  It  This  court  in  numerous 
cases  has  held  that  the  plea  of  the  statute 
of  limitations  is  a  personal  one ;  that  it  is  a 
privilege  which  the  law  gives  to  the  debtor, 
which  he  may  waive  or  insist  upon.  The 
statute  acts  upon  the  remedy,  and  not  upon 
the  debt  The  running  of  the  statute  does 
not  extingoish  the  debt,  and  to  be  available 
it  must  be  pleaded  directly,  and  cannot  be 
interposed  by  argument  or  inference  Moul- 
ton  T.  Williams,  6  Idaho,  424,  55  Paa  1019; 
Sterrett  v.  Sweeney,  16  Idaho,  416,  08  Pac. 
418,  20  L.  B.  A.  (N.  S.)  963,  128  Am.  St 
Rep.  68;  Kelly  v.  Leachman,  3  Idaho,  629, 
33  Pac.  44;    Bixby  v.  Crafts,  53  Pac.  404;  i 


>  Reported  in  full  in  the  Pacific  Reporter ;  re- 
ported as  a  memorandum  decision  without  opinion 
In  120  Cat.  zvii. 
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Frant8  v.  Idaho  Artesian  Well,  etc.,  Co.,  6 
Idaho,  71,  46  Pac.  1026.  If,  therefore,  any 
portion  of  the  debt  sued  upon  was  barred 
by  the  statute  of  limitations,  it  became  the 
duty  of  appellant,  if  he  wished  to  avail  him- 
self of  this  statute,  to  specifically  point  out 
the  portion  barred. 

[2]  Appellant  did  not  plead  the  statute  of 
limitations  in  his  answer,  but  bis  second  as- 
signment of  error  is  based  on  the  action  of 
the  trial  court  in  OTerrullng  his  objection  to 
the  introduction  of  any  evidence  on  the  part 
of  respondent  In  support  of  Indebtedness 
which  occurred  prior  to  four  years  before  the 
commencement  of  the  action,  in  violation  of 
section  4053,  supra.  The  statute  of  limita- 
tions could  not  be  urged  in  this  case  by  spe- 
cial demurrer,  for  the  reason,  as  heretofore 
stated,  that  the  complaint  upon  Its  face 
showed  a  cause  of  action.  And  under  the 
general  rule  of  pleading,  where  the  statute 
of  limitations  is  sought  to  be  Invoked  as  a 
defense,  and  If  it  cannot  be  urged  by  special 
demurrer,  and  is  not  pleaded  In  the  answer, 
this  defense  cannot  thereafter  be  relied  on, 
but  is  deemed  to  have  been  waived.  The 
trial  court,  therefore,  did  not  err  In  overrul- 
ing the  objection  to  the  introduction  of  the 
evidence  complained  of.  25  Cyc.  1405 ;  Meeks 
T.  Hahn,  20  Cal.  020. 

We  have  considered,  but  do  not  deem  It 
necessary  to  discuss,  the  remaining  three  as- 
signments of  error  urged  by  appellant  to  the 
admission  of  evidence,  as  we  are  of  the  opin- 
ion that  the  ilctlon  of  the  trial  court  in  ad- 
mitting the  evidence  thus  objected  to  was 
not  prejudicial  to  appellant  and  did  not  con- 
stitute reversible  error. 

[8]  The  remaining  three  assignments  of  er- 
ror insisted  upon  by  counsel  for  appellant  go 
to  certain  instructions  given  and  refused  by 
the  trial  court.  Upon  an  examination  of  the 
transcript  we  find  that  the  pneclpe  delivered 
to  the  clerk  of  the  court  by  counsel  for  appel- 
lant falls  to  contain  a  request  that  the  clerk 
include  in  the  transcript  all  of  the  instruc- 
tions given  by  the  court,  but  requests  that 
the  transcript  include  only  the  instructions 
requested  by  respondent  and  given  by  the 
court  and  the  instructions  requested  by  ap- 
pellant and  refused.  Not  having  all  of  the 
instructions  given  by  the  court  before  us,  we 
must  presume  that  the  court  correctly  in- 
structed the  Jury  on  all  of  the  material  Issues 
Involved  as  presented  by  the  pleadings,  and 
that  the  instructions  of  the  court,  taken  as  a 
whole,  fairly  submitted  the  case  to  the  Jury. 
That  being  true,  the  verdict  of  the  Jury  and 
the  Judgment  based  thereon  will  not  be  dis- 
turbed by  this  court.  Hopkins  v.  Utah  North- 
em  Ry.  Co.,  2  Idaho,  300,  IS  Pac.  343. 

Having  examined  all  of  the  errors  speci- 
fied,' and  finding  no  substantial  error  in  the 
record,  the  judgment  must  be  affirmed ;  and 
It  is  so  ordered.  Costs  are  awarded  to  re- 
spondent. 


SULLIVAN,  C.  J.,  concurs.  MORGAN,  J., 
did  not  sit  At  the  hearing  of  this  case  or 
participate  in  the  decision. 

*='=*  (ig  Idaho.  271) 

EEANE  V.  KIBBLB  et  aL 
(Supreme    Court   of  Idaho.      Dec.    21,   191SL 
On  Rehearing,  Feb.  10,  19fB.) 

1.  Ceaitki.  Mobtoaoks  4=>38— Comoitiohal 

SaI-B— EXTBINSIO  BVIDKNCS. 

Under  section  3392,  Rev.  Codes,  the  fact 
that  a  transfer  was  made  subject  to  a  defeasanos 
on  a  condition  may,  for  the  purpose  of  showins 
such  transfer  to  be  a  mortgage,  be  proved  (ex- 
cept as  against  a  subsequent  purchaser  or  in- 
cumbrancer for  value  and  without  notice!, 
though  the  fact  does  not  appear  by  the  terms  of 
the  instrument. 

[Ed.  Note.— For  olfher  cases,,  see  Chattel 
Mortgages,  Cent  Dig.  g  44;  Dec.  Dig.  €=>3S.] 

2.  Chattel  Mobtgaoes  <S=>281  —  Foreclo- 
SUBE — Appointment  of  Keceivkb — Statd- 
TOBT  Bigut. 

The  right  to  have  a  receiver  appointed  in 
Idaho  is  statutory,  and  is  available  in  an  ac- 
tion by  a  mortgagee  for  the  foreclosure  of  bis 
mortgage  and  the  sale  of  the  mortgaged  prop- 
erty, where  it  appears  that  the  property  la  in 
danger  of  being  lost,  removed,  or  materially  in- 
jured, or  that  the  condition  of  the  mortgage  has 
not  been  performed,  and  that  the  property  is 
pr.obably  insufficient  to  discharge  the  mortgage 
debt 

[Hd.  Note.— iPor  other  cases,  itee  Chattel 
Mortgages,  Cent  Dig.  I  629;  Dec  Dig.  «=» 
281.] 

3.  Chattei,  Mobtoaoes  «=>6  —  CoNomoNAi, 

Sale— AOBEEUENT  or  CONTBACTINQ  PaBTIES 

—Intent. 

Whether  the  Instrument  sued  upon  in  this 
case  is  a  conditional  sale  note  or  a  chattel  mort- 
gage, and  whether  or  not  respondent  haa  mis- 
taken his  remedy,  are  questions  which  are  de- 
pendent upon  the  agreement  of  the  parties  at 
the  time  the  transaction  was  entered  into,  and 
must  be  decided  from  all  the  facts  and  circum- 
stances which  will  tend  to  show -the  intent  of 
the   parties. 

[Ed.  Note.— For  other  cases,  see  Chattel  Mort- 
gages, C!ent  Dig.  {{  23-41 ;   Dec.  Dig.  «=36.] 

4.  Appeal  and  Ebbob  «=>874— APPOumiENT 
OF  Receives— Scope  of  Review. 

This  court,_  on  appeal  from  an  order  ap- 
pointing a  receiver  and  from  an  order  denying 
a  motion  to  set  aside  the  appointment  can 
only  inquire  into  the  merits  of  the  action  so 
far  as  the  facts  may  bear  upon  the  propriety 
of  making  such  orders. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  347S,  3480,  3481,  34S4. 
3530-3540;     Dec.   Dig.    <8=»874.] 

Budge,  J.,  dissenting. 

Appeal  from  District  Oourt,  Ada  County ; 
Carl  A.  Davis,  Judge. 

Action  by  J.  J.  Keane  against  M.  C  Kib- 
ble and  another.  From  an  order  appointing 
a  receiver  and  an  order  denying  motion  to 
set  aside  the  appointment,  defendants  ap- 
peal.   Affirmed. 

C.  H.  Llngenfelter,  of  Boise,  for  appel- 
lants. Hawley  &  Hawley,  of  Boise,  for  re- 
spondent 

MORGAN,  J.  On  February  13.  1913.  the 
appellants  above  named  made,  executed,  and 
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delivered  to  respondent  their  promissory  note 
in  words  and  .figures  as  follows: 

"Boise,  Idaho,  February  13,  1913. 

"On  or  before  two  (2)  years  from  date  there- 
of, for  Talue  received,  I,  we,  or  either  of  ns 
promise  to  pay  to  the  order  of  J.  J.  Keaoe  three 
tbouHand  one  hundred  (S3,100)  dollars,  in  law- 
ful money  of  the  United  States  of  America,  with 
interest  thereon  in  like  lawful  money  from 
date  until  paid  at  the  rate  of  ten  (10)  per  cent 
per  annum,  interest  to  be  paid  monthly,  and  if 
not  so  paid  the  whole  sum  of  both  principal  and 
interest  to  become  immediately  due  and  collect- 
ible. And  in  case  suit  or  action  is  instituted  to 
collect  this  note  or  any  portion  thereof,  we 
promise  to  pay,  besides  the  costs  and  disburse- 
ments allowed  by  law  such  additional  sum  as 
the  court  may  adjudge  reasonable  as  attorney's 
fees  in  such  suit  or  action. 

"it  is  understood  and  agreed  that  the  consid- 
eration for  this  note  is  the  purchase  price  of  a 
National  automobile;  and  the  principal  of  this 
note  shall  be  paid  at  the  rate  of  not  less  than 
one  hundred  ($100)  dollars  on  or  before  the  Ist 
day  of  each  and  every  month,  together  with  the 
proportionate  amount  of  interest  due  thei-eon 
that  the  partial  payment  bears  to  the  amount 
due,  until  the  whole  principal  and  interest  is 
paid. 

"And  it  is  further  understood  and  agreed  that 
the  ownership  and  title  to  said  National  auto- 
mobile shall  not  pass  from  J.  J.  Keene  until  the 
full  sum  of  the  principal  and  interest  is  paid. 

"M.  C.  Kibble. 
"W.  0.  Kibble." 

On  S^tember  26, 1915,  respondent  filed  his 
complaint  in  the  district  court  against  ap- 
pellants, wherein  he  alleged,  among  other 
things,  the  making  and  delivery,  for  a  valua- 
ble consideration,  of  the  note  above  set  out, 
that  respondent  Is  the  owner  and  holder 
thereof,  and  that  there  Is  due,  owing,  and  un- 
paid thereon  the  sum  of  $2,296.70.  It  Is  fur- 
ther alleged  in  the  complaint  that  at  the  time 
of  the  execution  of  said  not^,  and  as  a  part 
of  the  same  transaction,  hue  appellants  and 
respondent  agreed  that  the  respondent  should 
have  title  to  the  automobile  as  security  for 
the  payment  of  the  note.  It  further  appears 
from  the  complaint  that  appellant  M.  O.  Kib- 
ble has  the  automobile  in  his  possession,  and 
is  using  it  as  a  carrier  of  passengers,  and 
that  the  use  to  which  It  Is  being  put  is  caus- 
ing It  to  depreciate  rapidly,  that  It  Is  in 
great  danger  of  being  lost,  removed,  and  ma- 
terially Injured  by  said  usage,  and  that  Its 
value,  which  is  alleged  to  be  $750,  is  not  suf- 
ficient to  discharge  the  debt  for  which  it  was 
mortgaged  as  security. 

Respondent  prays  for  a  Judgment  against 
appellants  for  the  amount  of  the  principal 
and  interest  due  and  attorney's  fees;  that 
the  note  be  decreed  to  be  a  mortgage  apon 
the  automobile ;  that  the  court  appoint  a  re- 
ceiver to  talce  and  Iceep  possession  of  the  au- 
tomobile during  the  pendency  of -the  action 
and  until  the  sale  thereof ;  that  the  mortgage 
be  foreclosed ;  and  that  the  automobile  be 
sold,  and  the  proceeds  be  applied  as  is  usual 
in  the  foreclosure  of  chattel  mortgages. 

On  the  day  the  complaint  was  filed  respond- 
ent made  written  application  to  the  district 
Judge  for  the  appointment  of  a  receiver, 
which  was  granted.    Thereafter,  and  on  Oc- 


tober 1,  1915,  appellants  'filed  a  motion  and 
gave  notice  of  motion  to  set  aside  the  order 
appointing  the  receiver,  wliidi  motion  was, 
on  October  16,  1915,  denied.  From  the  or- 
der appointing  the  receiver  and  from  the  or- 
der denying  the  motion  to  set  aside  the  ap- 
pointment, this  appeal  has  been  taken. 

Appellants  contend  that  the  complaint 
t&ila  to  disclose  a  cause  of  action  entitling 
respondent  to  equitable  relief,  and  Insls]:  that, 
having  failed  to  plead  a  mortgage,  respond- 
ent has  not  Invoked  either  the  exclusive  or 
the  concurrent  Jurisdiction  of  a  court  of  eq- 
uity, and  that  the  district  Judge  was  there- 
fore without  Jurisdiction  to  appoint  the  re- 
ceiver; in  other  words,  that  the  instrument 
sued  upon  shows  upon  Its  face  that  it  la  a 
conditional  sale  note,  and  that  title  to  the 
automobile  never  passed  from  respondent, 
and  that  the  transaction  cannot  be  construed 
to  have  created  the  relation  of  mortgagors 
,and  mortgagee  between  the  i)artles.  Appel- 
lants urge  that  the  Instrument  sued  upon  Is 
neither  ambiguous  nor  uncertain  in  its  terms, 
and  that  it  must  be  Inferred  from  the  second 
and  third  paragraphs  thereof  that  respond- 
ent conditionally  sold  the  automobile  to  ap> 
pellants,  but  retained  the  title  to  it  until  the 
full  amount  of  the  purchase  price  is  paid; 
that,  since  appellants  do  not  and  never  have 
owned  the  property,  they  could  not  mortgage 
It  Bespondent  contends  that  the  Instrument 
dl&closos  no  such  state  of  affairs ;  that  it  is 
ambiguous  and  uncertain ;  that,  while  it  doe& 
recite  that  the  indebtedness  mentioned  Is  th^ 
purchase  price  of  the  automobile.  It  does  not 
state  from  whom  It  was  purchased,  whether 
from  respondent  or  from  a  third  party,  and 
that  the  money  mentioned  In  the  note  ma} 
have  been,  so  far  as  is  therein  disclosed, 
loaned  by  respondent  to  appellants  with 
which  to  make  the  purchase ;  also  that,  while 
It  Is  recited  that  title  shall  not  pass  from 
respondent.  It  Is  not  stated  for  what  pur- 
pose It  Is  held  by  him,  and  he  Insists  that  It 
Is  so  held  only  to  secure  the  payment  of  the 
principal  and  interest  due  to  him  from  appel- 
lants, and  that  parol  evidence  may  be  sub- 
mitted at  the  trial  to  prove  that  the  note  was 
intended  as  a  mortgage,  and  nut  as  evidence 
of  a  conditional  sale. 

[1]  Under  the  heading  "Defeasance  may  be 
shown  by  parol,"  section  8392,  Rev.  Codes, 
provides : 

"The  fact  that  a  transfer  was  made  subject 
to  defeasance  on  a  condition,  may,  for  the  pur- 
pose of  showing  such  transfer  to  be  a  mort- 
gage, be  proved  (except  as  against  a  subse- 
quent purchaser  or  incumbrancer  for  value  and 
without  notice),  though  the  fact  does  not  appear 
by  the  terms  of  the  instrument" 

It  Is  said  In  35  bye.  p.  659: 

"If  goods  are  delivered  to  th^  buyer  under  an 
agreement  whereby  the  property  in  the  goods  is 
transferred  with  a  reservation  of  a  lien  to  secure 
the  purchase  price,  the  transaction  is  a  mort- 
gage. But,  if  the  goods  are  delivered  under  an 
agreement  by  virtue  of  which  there  is  no  con- 
veyance of  title,  but  the  property  in  the  goods 
is  to  remain  in  the  seller  until  paymfent  of  the 
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price,  the  transaction  is  not  a  mortgage,  but  a 
conditional  sale.  Generally  the  question  wheth- 
er the  transaction  is  a  conditional  sale  or  a 
mortgage  is  one  of  intent  of  the  parties  to  be  de- 
termined, from  a  consideration  of  all  of  the  pro- 
visions of  the  contract,  and  in  some  cases  con- 
tracts of  conditional  sale  have  been  held  to  be 
chattel  mortgages  within  statutes  requiring  chat- 
tel mortgages  to   be  recorded." 

In  case  of  Smith  v.  Pfluger,  126  Wis.  253, 
105  N.  W,  476,  decided  by  the  Supreme  CJourt 
of  Wisconsin  and  reported  In  2  L.  R.  A.  (N. 
S.)  783,  110  Am.  St  Rep.  911,  wherein  an 
Insthiment  In  form  a  bill  of  sale 'was  held 
to  be  a  chattel  mortgage,  the  court  said: 

"Counsel  seem  to  suppose  that  an  instrument 
in  form  an  absolute  conveyance  cannot  be  shown 
to  be  anything  else,  except  by  judicial  inter- 
ference in  an  equitable  action.  Such  is  not  the 
general  rule^  especially  in  jurisdictions  where 
the  distinctions  between  actions  at  law  and 
suits  in  equity  have  been  abolished.  The  mere 
form  of  an  instrument  cuts  but  very  little  figure 
in  respect  to  whether  it  is  enforceable  as  a 
mortgage  or  not  upon  its  character  being  called 
in  question  in  a  legal  or  equitable  action,  as 
those  terms  are  used  under  our  system.  The 
purpose  of  the  instrument  is  the  controlling 
feature  under  all  circumstances.  If  that  is 
security,  and  the  facts  of  the  matter  are  estab- 
lished in  any  action  involving  the  subject,  the 
instrument  is  treated  as  a  mortgage,  and  noth- 
ing else."  Hudson  v.  Wilkinson,  45  Tex.  444 ; 
D.  A,  Tompkins  Oo.  v.  Monticello  Cotton  Oil 
Co.  (C.  C.)  137  Fed.  625;  McLellan  v.  Shinn, 
82  U.  S.  (15  WaU.)  106,  21  L.  Ed.  87. 

There  is  appended  to  the  decision  of  the 
case  of  People  v.  Bums,  161  Mich.  169, 125  N. 
W.  740,  137  Am.  St  Rep.  466,  a  note,  on 
page  489,  wherein  a  great  number  of  authori- 
ties are  collected  In  snpport  of  the  rule  that 
as  between  the  parties  themselves  chattel 
.mortgages  although  defective  In  form  wUl  be 
held  valid. 

Counsel  for  respondent  has  brought  to  our 
attention  certain  cases  holding  that  oral  chat- 
tel mortgages  are  valid  as  between  the  par- 
ties. Mower  v.  McCarthy,  79  Vt  142,  64  Aa 
578,  7  I*  H,  A.  (N.  S.)  418,  118  Am.  St  Rep. 
942,  and  cases  cited  in  note  thereto.  This 
doctrine,  however,  cannot  be  held  to  apply  in 
Idaho;  for  section  3389  of  our  Revised  Codes 
Is  as  follows: 

"A  mortgage  can  he  created,  renewed  or  ex- 
tended only  by  writing  executed  with  the  for- 
malities required  in  the  case  of  a  grant  or  con- 
veyance of  real  property." 

See  Willows  t.  Rosensteln,  6  Idaho,  805,  48 
Pac.  1067. 

In  this  case,  however,  the  Instrument  sued 
upon  Is  In  writing,  and  Is  executed  with  the 
formalities  required  in  the  case  of  a  grant 
or  conveyance  of  real  property,  for  it  is 
signed  as  provided  for  by  section  6007,  Rev. 
Codes,  relating  to  transfers  of  real  property, 
and,  while  it  Is  not  acknowledged,  the  ac- 
knowledgment of  Instruments  is  made  neces- 
sary by  section  3153,  Rev.  Codes,  in  order 
that  they  may  be  recorded,  and  section  3163 
provides: 

"An  unrecorded  instrument  is  valid  as  between 
the  parties  thereto  and  those  who  have  notice 
thereot" 


[2]  The  right  to  have  a  receiver  appointed 
in  Idaho  is  statutory,  and  is  provided  for  by 
section  4329,  Rev.  Codes,  as '  amended  by 
Sess.  Lews,  1909,  p.  26,  which  is.  In  part  » 
follows: 

"A  receiver  may  be  appointed  by  the  court  in 
which  an  action  is  pending  or  has  passed  to 
judgment  or  by  the  judge  thereof:    •    •    • 

"(2)  In  an  action  by  a  mortgagee  for  the  fore- 
closure of  his  mortgage  and  sale  of  the  mortgag- 
ed property,  where  it  appears  that  the  mortgag- 
ed property  is  in  danger  of  being  lost  removed 
or  materially  injured,  or  that  the  condition  of 
the  mortgage  has  not  been  performed,  and  that 
the  property  is  probably  insufficient  to  dis- 
charge the  mortgage  debt" 

[3]  Whether  the  Instrument  here  sued  upon 
is  a  conditional  sale  note  or  a  chattel  mort- 
gage, and  whether  or  not  resp<Hident  has  mis- 
taken his  remedy,  are  questions  which  are 
dependent  upon  the  agreement  of  the  parties 
at  the  time  the  transaction  was  entered  Into, 
and  must  be  decided,  not  al<»te  from  the  lan- 
guage of  the  instrument  Itself,  bnt  from  all 
the  facts  and  circumstances  which  will  tend 
to  show  the  Intent  of  the  parties  to  it  They 
are  questions  which  must  be  left  for  the 
trial  court  to  determine  after  having  heard 
the  evidence,  and  are  not  before  this  court 
for  dedslon  at  this  time. 

[4]  This  court,  on  appeal  from  an  order  ap- 
pointing a  receiver  and  from  an  order  deny- 
ing a  motion  to  set  aside  the  appointment 
can  only  inquire  into  the  merits  of  the  ac- 
tion so  far  as  the  facts  may  bear  apon  the 
propriety  of  making  such  orders.  Cotton 
et  al.  T.  Rand  et  al.  (Tex.  Civ.  App.)  92  S. 
W.  266. 

If  It  should  appear  on  the  trial  of  this 
case  that  the  respondent  is  the  owner  of  said 
automobile,  and  does  not  hold  the  title  there- 
to simply  as  security,  he  must  fail  in  this 
action ;  and,  if  he  has  procured  the  appoint- 
ment of  a  receiver  to  take  charge  of  bis  own 
property,  he  must  pay  the  cost  and  expense 
of  such  receivership;  but,  if  It  should  ap- 
pear that  he  simply  holds  the  title  aa  se- 
curity for  the  payment  of  his  debt  under  the 
allegations  of  the  complaint  he  has  a  right 
to  have  a  receiver  appointed  to  hold  said 
property  in  statu  quo  In  order  that  his  se- 
curity may  not  become  valueless  on  account 
of  its  being  used  during  the  pendency  of  his 
action  by  the  mortgagees.  Appellants  are 
not  in  position  to  contend  that  by  the  ap- 
pointment of  a  receiver  they  have  been  de- 
prived of  the  possession  and  right  to  the  use 
of  their  property,  since  they  contend  on  this 
appeal  that  said  automobile  Is  the  property 
of  respondent 

We  find  that  the  complaint  sufficiently  al- 
leges that  the  Instrument  sued  upon  was  giv- 
en as  security  for  the  payment  of  money  to 
justify  the  trial  court  In  admitting  evidence 
to  show  that  it  was  intended  for  that  pur- 
pose, and  was  therefore  a  mortgage,  shooid 
such  evidence  be  offered,  and  that  it  states 
the  necessary  Jurisdictional  facts  to  war- 
rant the  trial  judge  in  making  the  orders  ap- 
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pealed  frdm  and  Us  action  In  so  doing  is  ac- 
cordingly afilrmed. 
Costs  are  awarded  to  respondent. 

SUI/LIVAN,  O.  J.,  concurs. 

BUDGE,  J.  (dissenting).  This  appeal  Is 
taken  from  two  orders  made  by  the  trial 
court:  First,  In  appointing  a  receiver  to  take 
charge  of  a  certain  automobile ;  and,  second, 
in  refusing  upon  proper  application  to  set 
aside  such  order. 

From  the  record  it  appears  that  on  Sep- 
tember 2$,  1915,  the  plaintiff,  who  Is  respond- 
ent here,  filed  a  complaint  In  the  district 
court  of  the  Third  Judicial  district  to  recover 
a  balance  due  upon  a  promissory  note  and 
conditional  sale  contract,  with  a  prayer  for 
the  appointment  of  a  receiver  to  take  posses- 
sion of  an  automobile  referred  to  In  the  note. 
The  application  was  ex  parte  and  without 
notice  to  the  api>ellants.  The  receiver  was 
thereupon  appointed,  and  on  the  Ist  day  of 
August,  1916,  the  appellants  filed  a  motion 
to  set  aside  the  order  of  appointment,  which 
motion  was  denied. 

The  Instrument  sued  npon  is  set  out  In  luec 
▼erba  in  the  majority  opinion  of  the  court, 
and  by  reference  thereto  It  will  appear  that 
It  is  a  promissory  note  and  conditional  sale 
contract  for  the  payment  of  money  on  a  stip- 
ulated date  and  In  stipulated  amounts.  The 
following  clause  appears  In  the  note: 

"And  It  is  further  understood  and  agreed  that 
the  ownership  and  title  to  said  National  auto- 
mobile shall  not  pass  from  J.  J.  Keane  until  the 
full  sum  of  the  principal  and  interest  is  paid." 

Counsel  for  respondent  contends  that  this 
Instrument  Is  a  chattel  mortgage.  But  it 
will  be  observed  that  It  is  not  acknowledged ; 
that  It  has  never  been  recorded ;  that  It  Is 
not  entitled  to  be  recorded;  that  It  is  not 
accompanied  by  an  afildavlt  of  the  mortga- 
gor ;  "that  It  is  made  In  good  faith  and  with- 
out any  design  to  hinder,  delay,  or  defraud 
creditors;"  and  that  it  contains  no  right  of 
redemption  of  the  property  referred  to  there- 
in either  before  or  at  the  sale  of  such  proper- 
ty. While  It  may  be  cone^ed  that,  as  be- 
tween the  mortgagor  and  the  mortgagee,  in 
order  to  constitute  a  valid  mortgage,  it  is 
not  essential  to  Its  validity  that  it  be  ac- 
knowledged, recorded,  or  entitled  to  he  re- 
corded, or  that  it  be  accompanied  by  the  affi- 
davit of  the  mortgagor  that  It  was  made  In 
good  faith,  yet.  In  the  absence  of  a  right  of 
redemption,  such  an  Instrument  cannot  be 
construed  to  be  a  valid  mortgage,  even  be- 
tween the  parties. 

The  absence  of  the  acknowledgment,  the 
affidavit,  and  the  failure  to  record  the  instru- 
ment, and  especially  the  lack  of  a  provision 
authorizing  the  mortgagor  to  redeem  the 
proi)erty  mortgaged,  furnish  ample  evidence 
that  the  parties  Intended  the  transaction  to 
t)e  a  conditional  sale,  and  that  the  instru- 
ment was  not  intended  to  be  considered  a 
mortgage.    The  instrument  contains  all  of 


the  necessary  elements  to  constitute  a  condi- 
tional sale,  and  it  should,  in  my  opinion,  have 
been  so  construed  by  the  trial  court  upon  the 
application  to  appoint  a  receiver.  It  Is  true 
that  It  Is  frequently  difficult  to  say  whether  a 
particular  transaction  constitutes  a  mortgage 
or  a  conditional  sale  as  between  the  parties ; 
yet  the  mere  difficulty  of  determining  this 
question  would  not  Justify  the  court  in  fall- 
ing to  carefully  scrutinize  the  allegations  of 
the  complaint,  and  basing  its  action  npon 
those  allegations.  The  rule  is  well  establish- 
ed by  numerous  decisions  that  a  conditional 
sale  is  an  agreement  to  sell  upon  conditions 
to  be  performed,  and  not  an  absolute  sala 
In  the  case  of  Earkness  v.  Russell,  118  U.  S. 
663,  7  Sup.  Ct  61,  30  L.  Ed.  285,  it  was  said 
that  a  conditional  sale  is  a  transfer  of  owner- 
ship for  a  price  paid  or  to  be  paid,  to  become 
absolute  on  the  performance  of  the  conditions 
expressly  stipulated  in  the  contract;  and,  if 
the  conditions  of  the  payment  ar^  not  strictly 
performed  at  or  before  the  time  limited,  the 
right  to  the  title  of  the  property  is  lost,  and 
there  is  no  right  of  redemption ;  while,  on  the 
other  hand,  a  chattel  mortgage  is  an  instru- 
ment whereby  the  owner  of  personal  property 
transfers  the  title  of'  such  property  to  anoth- 
er as  security  for  the  payment  of  money  or 
the  performance  of  contract  or  other  obliga- 
tions, such  to  be  defeated  on  payment  of  the 
money  or  performance  of  the  obligation. 

In  the  case  at  bar  it  cannot  be  successfully 
contended  under  the  instrument  sued  upon  or 
upon  a  fair  construction  of  the  complaint 
that  the  respondent  transferred  the  title  to 
the  auton^oblle  to  the  appellants,  and  that  the 
appellants  thereafter  gave  security  upon  said 
automobile  to  respondent  for  the  payment  of 
the  money  stipulated  in  the  agreement. 

Jones  on  Chattel'  Mortgages,  g  26a,  p.  36, 
says: 

"There  can  be  no  mortgage  without  a  convey- 
ance from  a  debtor  to  his  creditor." 

It  Clearly  appears  that  a  mortgage  was 
never  given  to  secure  the  debt  But,  on  the 
other  hand,  the  contract  In  question  express 
ly  provides  that,  upon  payment  of  the  $3,100 
according  to  the  terms  stipulated  In  the  note, 
a  considerable  portion  of  which  is  admitted 
to  have  been  paid,  together  with  interest, 
which  constituted  the  consideration  for  the 
purchase  price  of  the  automobile,  the  owner- 
ship and  title  to  said  National  automobile 
should  pass  to  appellants.  And,  upon  the 
failure  of  the  appellants  to  pay  the  sum  stip- 
ulated in  the  note  according  to  the  terms 
thereof,  it  was  expressly  understood  and 
agreed  between  the  parties  that  the  owner- 
ship and  title  to  said  automobile  should  not 
pass  from  respondent  to  appellants. 

In  the  case  of  Barton  v.  Groseclose,  11 
Idaho,  227,  81  Paa  623,  this  court  bad  under 
consideration  an  Instrument  similar  to  the 
one  in  the  case  at  bar,  which  also  contained 
a  clause  that  the  ownership  of  the  property 
did  not  pass  from  the  vendor  until  fully  paid 
for,  and  the  court  held  that  such  an  agree- 
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ment  clearly  constitnted  a  conditional  sale. 
See,  also,  Kester  v.  Schuldt,  11  Idaho,  663,  86 
Pac.  074 ;  Mark  Means  Transfer  Co.  t.  Mac- 
klnzle,  0  Ida^o,  165,  73  Pac.  135;  and  Jones 
on  Chattel  Mortgages,  supra,  where  the  fol- 
lowing rule  is  laid  down: 

"A  contract  for  the  sale  or  lease  of  property, 
the  purchaser  or  lessee  to  pay  installments  or 
rent  nt  stipulated  times,  the  property  to  remain 
the  seller's  until  a  certain  sum  shall  have  been 
paid,  is  a  conditional  sale." 

If  the  Instrument  upon  wbldi  this  action 
to  predicated  is  not  a  chattel  mortgage,  but 
an  ordinary  promissory  note  and  conditional 
sale  contract,  it  must  be  conceded  that  the 
appointment  of  a  receiver  to  take  charge  of 
the  property  would  not  be  justified  under  a 
reasonable  construction  of  section  4329,  Rev. 
Codes,  as  amended  by  Sess.  Laws  1909,  p. 
26,  or  under  any  other  statutory  provision 
of  this 'state.  And,  where  the  instrument  it- 
self is  not  ambiguous  or  unintelligible,  but 
certain  in  its  terms,  to  anticipate  what  evi- 
dence might  be  adduced  upon  the  trial,  and 
appoint  a  receiver  to  take  possession  of  the 
property  depriving  appellants  of  the  use  and 
revenue  from  the  same  and  causing  addi- 
tional expense  Incident  to  the  discharge  of 
the  duties  of  a  receivership,  is,  In  my  opin- 
ion, inequitable  and  unjustifiable. 

In  order  to  Justify  the  appointment  of  a 
receiver,  the  question  is  .not  what  evidence 
may  appear  npon  the  trial  or  the  ability  of 
respondent  in  this  case  to  prove  that  the 
automobile  was  conveyed  to  him  by  appel- 
lants to  be  held  as  security  for  the  payment 
of  a  debt,  bnt  it  is:  What  does  the  complaint 
show?  Before  a  receiver  can  be  legally  ap- 
pointed in  a  given  case,  it  is  necessary  for 
the  plaintiff  to  allege  a  case  within  the  Juris- 
diction of  a  court  of  equity ;  that  Is,  a  case 
which  a  court  of  equity  has  power  to  con- 
sider, and  one  which  will  Justify  a  decree 
for  relief  1^  the  court  of  equity.  However 
strong  a  case  a  plaintiff  may  be  able  to  estab- 
lish by  his  evidence,  and  whatever  the  real 
facts  may  be,  are  absolutely  immaterial,  un- 
less the  facts,  as  alleged  In  the  complaint, 
are  sufficient  to  authorize  the  appointment  of 
a  receiver  and  the  ultimate  granting  of  the 
relief  sought  to  be  obtained  by  the  plaintiff 
in  his  suit. 

The  complaint  in  this  case  fails  to  establish 
a  cause  of  action  founded  upon  a  chattel 
mortgage.  Therefore  the  respondent  was  not 
entitled  to  the  appointment  of  a  receiver. 
The  (x>mplaint  utterly  fails  to  show  a  trans- 
fer or  conveyance  of  title  to  the  automobile 
by  appellants  to  respondent.  It,  however, 
affirmatively  shows  upon  its  face  that,  unless 
the  obligation  sued  upon  has  either  been  paid 
or  in  some  manner  discharged,  the  title  to  the 
automobUe  is  In  the  respondent,  and  was  in 
the  respondent  at  the  commencement  of  the 
suit  in  the  trial  court 

It  therefore  follows  that  neither  the  con- 
tract sued  upon  nor  what  are  purported  to  be 
the  facts  as  alleged  in  the  complaint  afford 


sufficient  basis  for  the  conclaslon  that  tiie 
automobile  Is  held  by  respondent  as  security 
for  the  payment  of  a  debt  Moreover,  in 
the  absence  of  an  admission  of  the  adverse 
party,  it  should  not  l>e  conclusively  presumed 
that  the  Indebtedness  has  not  been  fully  dis- 
charged. 

If  the  automobUe  is  the  pnqierty.  of  the 
respondent,  he  has  no  right  to  the  appoint- 
ment of  a  receiver  to  take  enlarge  of  it  If 
it  were  the  intention  of  the  parties  that  the 
instrument  was  to  be  a  chattel  mortgage, 
and  not  a  promissory  note  and  conditional 
sale  contract,  as  appears  upon  its  face,  and 
respondent  intended  to  rely  upon  parol  evi- 
dence to  establish  that  fact,  it  was  Incum- 
bent upon  him  to  so  all^e,  and  state  that  a 
mutual  mistake  had  been  made  by  the  parties 
in  drafting  the  instrument,  and  asic  that  the 
court  reform  the  same  to  conform  to  what 
their  intention  really  was,  and  to  enforce  it 
In  keeping  with  their  mutual  agreement  as  a 
chattel  mortgage.  The  pleader  having  fail- 
ed to  do  this,  it  cannot  be  presumed  that 
such  a  state  of  facts  existed. 

It  is  a  well-settled  principle  of  law  that, 
in  a  case  In  which  the  court  is  empowered 
to  appoint  a  recover,  the  power  will  not  be 
exercised  where  the  plalntifTs  right  to  re- 
cover npon  the  allegations  of  his  complaint . 
is  doubtful.  34  Cyc.  22.  It  is  also  a  general 
rule  that  a  receiver  will  not  be  appointed 
where  there  Is  another  safe  and  expedient 
remedy,  or  where  the  party  has  an  adequate 
remedy  at  law.   84  Cyc  25. 

In  Schack  v.  McKey,  97  IlL  App.  460,  it 
was  held  that  in  a  suit  founded  npon  a  state 
of  facts  which  makes  a  case  for  replevin  or 
trover  a  receiver  will  not  be  appointed. 

The-  appellants  do  not  contend,  for  they 
have  not  yet  answered,  that  the  respondent 
Is  the  owner  of  the  automobile  and  oititled 
to  the  possession  thereof.  They  do,  how- 
ever, contend  that  the  complaint  falls  to  dis- 
close a  cause  of  action  predicated  npon  a 
chattel  mortgage,  and  falls  to  supply  the 
necessary  facts  to  entitle  respondent  to  equi- 
table relief,  and  that,  the  respondent  having 
failed  to  plead  a  chattel  mortgage  and  a 
right  to  have  the  same  foreclosed,  the  trial 
court  was  without  Jurisdiction  to  appoint  a 
receiver.  The  instrument  upon  its  face  is 
plain  and  unambiguous  and  constitutes  sim- 
ply a  promissory  note  with  a  conditional 
sale  contract,  and,  unless  the  obligation  has 
been  paid  or  discharged,  the  tlUe  to  the  au- 
tomobile is  in  the  respondent  That  being 
true,  the  court  was  without  Jurisdiction  to 
api)oint  a  receiver  and  the  appointment  was 
a  nullity.  If  the  holders  of  promissory  notes 
with  conditional  sale  contract  clauses  are 
entitled  to  the  appointment  of  receivers,  the 
expense  of  litigation  will  be  augmented,  and 
unnecessary  burdens  Imposed  upon  litigants. 

As  I  view  it,  receivers  should  not  be  ap- 
pointed in  doubtful  cases.  The  appointment 
of  a  receiver  is  a  severe  remedy,  because  it 
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divests  tbe  bolder  of  property  of  bis  iKisses- 
sion  and  use  before  a  final  hearing,  and 
should  not  be  resorted  to  save  in  strong  cas- 
es, and  never  unless  the  plaintiff  would  other- 
-wise  be  in  danger  of  suffering  irreparable 
loss. 

Even  admitting  for  tbe  purpose  of  argu- 
ment tbat  the  Instrument  sued  upon  In  this 
action  Is  a  chattel  mortgage,  nevertheless, 
in  my  opinion,  tbe  trial  court  erred  in  ax>- 
polntlng-  a  receiver  'under  the  allegations 
contained  in  tbe  complaint.  It  appears  from 
the  record  that  the  appellants  are  engaged 
in  the  business  •of  carrying  passengers  be- 
tween certain  points  in  Idaho,  using  the  au- 
tomobile referred  to  for  that  puriwse.  It  is 
also  alleged  that  the  value  of  tbe  automobile 
at  the  time  of  the  appointment  of  tbe  re- 
ceiver was  but  $750.  By  reason  of  the  ap-' 
polntment  of  tbe  receiver  tbe  appellants  were 
deprived  of  the  possession  and  right  to  the 
use  of  tbe  property.  The  app<dntment  of  a 
receiver  is  part  of  tbe  Jurisdiction  of  equity, 
and  is  based  on  tbe  Inadequacy  of  the  remedy 
at  law,  being  intended  to  prevent  Injury  to 
the  thing  In  controversy  and  to  preserve  it 
pendente  lite,  for  tbe  security  of  all  par- 
ties In  interest,  to  be  finally  disposed  of  as 
tbe  court  may  direct  The  power  of  appoint- 
ing a  receiver  is  of  a  high  and  extraordinary 
character,  and  should  be  exercised  by  courts 
with  tbe  utmost  caution,  and. only  under  such 
special  circumstances  as  demand  summary 
rellel 

It  Is  the  duty  of  tbe  court  to  look  to  tbe 
facts  stated  In  a  oomidalnt  before  entertain- 
ing an  application  for  tbe  appointment  of  a 
receiver.  And,  where  a  complaint  fails  to 
allege  tbe  Insolvency  of  a  defendant,  or  show 
that  he  Is  unable  to  respond  In  damages,  a 
receiver  should  not  be  appointed.  Tbe  mere 
fact  that  tbe  property  is  deteriorating  in  val- 
ue, or  may  become  wholly  lost  to  the  plain- 
tiff, will  not  of  Itself  Justify  tbe  court  in 
making  the  appointment. 

This  court  has  held  that,  in  the  absence  of 
allegations  of  Insolvency  or  of  proof  {hereof 
upon  the  trial,  it  is  error  for  tbe  court  to  ap- 
point a  receiver.  Sweeny  v.  Maybew,  9  Ida- 
bo,  4S5^  66  Pac.  85;  Kelly  v.  Steele,  9  Idaho, 
141,  72  Pac.  887;  Brundage  v.  Home  Savings 
&  Loan  Ass'n  of  Minneapolis,  11  Wash.  277, 
39  Pac.  666.  To  the  same  effect  is  the  case 
of  Blondhelm  et  al.  v.  Moore,  11  Md.  366, 
where  it  was  held  tbat  a  trial  court  Is  not 
authorized  to  appoint  a  receiver  on  tbe  ground 
that  the  appointment  can  do  no  harm. 

In  view  of  tbe  authorities  cited,  whether 
tbe  respondoit  will  be  required  to  pay  tbe 
expenses  of  the  receiver  If  he  is  unable  to 
prove  his  case  Is  absolutely  immaterial,  and 
no  Justtfi(»tion  for  the  appointment  of  the 
receiver. 

In  the  case  of  Buckley  v.  Baldwin,  69  Miss. 
804,  13  South.  851.  tbe  court  said: 

"Creditors  have  rights  which  should  be  up- 
held.   So  have  others,  which  must  not  be  disre- 


garded in  the  effort  to  enforce  the  rights  of 
creditors.  When  a  proper  ease  is  made  for  a 
receiver,  the  power  to  appoint  should  be  exercis- 
ed, but  even  then,  with  due  regard  to  tbe  sit- 
uation and  circumstances  of  the  case  and  the 
rights  and  interests  of  defendants,  and  never 
without  notice  to  them  and  opportunity  to  be 
heard,  unless  there  is  a  satisfactory  showing  of 
a  necessity  for  such  urgency." 

From  an  examination  of  tbe  record  it  Is 
apparent  to  my  mind  that  the  complaint  falls 
to  contain  a  sufficient  showing  for  the  ap- 
pointment of  a  receiver.  The  trial  court 
was  therefore  without  Jurisdiction  to  make 
such  appointment,  and  should,  upon  applica- 
tion of  appellants,  have  discharged  tbe  re- 
ceiver. 

On  Bebearing. 

STJIiUVAN,  C  J.  A  rehearing  was  grant- 
ed in  this  case,  and  on  such  rehearing  oral 
argument  was  heard.  The  case  has  been 
fully  reconsidered,  and  we  find  no  cause  or 
reason  for  changing  our  views  as  expressed 
in  tbe  original  opinion  In  this  case,  and 
therefore  adhere  to  the  conclusions  reached 
therein. 

MOBOAN,  J.,  concurs. 

BUDGE,  J.  (dissenting).  I  know  of  no  rea- 
son why  I  should  change  my  views  aa  ex- 
pressed in  tbe  dissenting  opinion. 


(28  Idaho.  876) 
RUDDY  ▼.  BOSSI. 

(Supreme  Court  of  Idaho.     Jan.  15,  1916. 
Rehearing -Denied  Feb.  10,  1916.) 

(ayUabu$  by  the -Court.) 

1.  PoBUO  Lands   ®=s»140— Houksteau — Lia* 
BiuTr  fob  Debts— Eximption — "PaioB  to 

ISSUINQ    PATBNT."  _ 

Under  section  2296,  Rev.  St  U.  S.  (U.  S. 
Comp.  St.  1901,  p.  1398),  relating  to  home- 
steads, and  providing  that  no  lands  acquired  un- 
der such  section  shall  become  liable  to  the  sat- 
isfaction of  any  debt  contracted  prior  to  the 
issuing  of  the  patent  therefor,  land  so  acquired 
is  not  liable  for  a  debt  contracted  prior  to  the 
malung  of  final  proof  and  receiving  final  cer- 
tificate entitling  the  entryman  to  a  patent 

[Ed.  Note.— For  other  cases,  see  Public  Lands, 
Cciit  Dig.  SI  377-382 ;  Dec.  Dig.  <8=»140.] 

2.  PuBuo  Lands  «=>140— Hombstbad— Lia- 
BiLiTT  FOR  Debts— Exemption. 

Held  that  under  section  2296,  supra,  where 
a  del>t  was  contracted  after  the  issuance  of  a 
final  certificate  of  entry  to  defendant,  but  prior 
to  his  obtaining  a  patent,  the  land  might  lawful- 
ly be  taken  in  satisfaction  of  the  debt,  since 
the  patent,  when  issued,  relates  back  to  the  date 
of  the  final  certificate. 

[Ed.  Note.— For  other  cases,  see  Public  Lands, 
Cent  Dig.  fS  377-382;    Dec  Dig.  <8=»140.] 

Sullivan,  0.  J.,  dissenting. 

Appeal  from  District  Court,  Shoshone 
County;    Wm.  W.  Woods,  Judge. 

Action  by  Charles  F.  Ruddy  against  Her- 
man J.  Rossi.  From  Judgment  for  plaintiff, 
defendant  appeals.    Modified  and  affirmed. 
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James  A.  Wayne  and  Walter  H.  Hanson, 
botb  of  Wallace,  for  appellant  A.  H.  Featb- 
erstone  and  Charles  K  Miller,  botb  of  Wal- 
lace, for  respondent 

BTJDOB,  J.  The  respondent  In  this  case 
filed  a  homestead  entry  on  the  northeast  quar- 
ter of  the  northwest  quarter,  section  34,  town- 
ship 48  north,  range  4  east,  Boise  Meridian, 
on  August  6,  1903.  Final  proof  was  submit- 
ted i>y  respondent  in  the  local  land  office  on 
October  4,  1900,  and  receiver's  final  receipt 
and  certificate  of  entry  acknowledging  re- 
ceipt of  the  purchase  price  of  the  land  was 
issued  November  12,  1909.  The  final  patent 
to  respondent  for  this  land  was  not  issued 
untU  August  26,  1912.  During  the  period  be- 
tween the  date  of  the  issuance  of  receiver's 
final  receipt  and  the  issuance  of  the  patent 
itself  appellant  advanced  to  resi>ondent  vari- 
ous sums  of  money.  From  the  record  it  ap- 
pears that  there  were  also  certain  advances 
of  moneys  made  to  respondent  prior  to  the 
issuance  of  the  final  receipt 

In  September,  1912,  appellant  commenced 
suit  in  the  district  court  of  the  Fl»t  judicial 
district  against  respondent  to  Recover  the 
amount  due  the  former,  which  amount  was 
subsequently  split  into  two  separate  suits,  one 
upon  promissory  notes  given  by  respondent  to 
appellant,  and  the  other  upon  an  open  ac- 
count On  May  8,  1914,  judgment  by  con- 
fesslim  for  the  sum  of  $931.87  was  entered  in 
favor  of  appellant  In  the  action  on  the  prom- 
issory notes ;  and  on  May  12, 1914,  a  jury  in 
the  suit  on  the  open  account  rendered  a  ver- 
dict in  favor  of  appellant  for  f2,115.48,  and 
costs  amounting  to  $19.05.  At  tSie  commence- 
ment of  both  of  these  actions  attachments 
were  levied  upon  the  property  heretofore  de- 
scribed, and  thereafter,  in  the  month  of  June, 
1914,  executions  were  issued  upon  both  these 
judgments,  and  levy  of  the  same  was  made 
upon  the  land  in  question.  Thereupon  re- 
spondent ciHumenced  this  action  in  the  dis- 
trict court  for  the  purpose  of  removing  the 
cloud  of  these  judgments,  attachments,  and 
executions  from  this  land. 

[1,  2]  In  his  complaint  respondent  alleges 
that  he  obtained  patent  for  this  land  on  Au- 
gust 26,  1912,  and  ever  since  said  date  has 
held  the  title  thereto.  Appellant,  by  his  an- 
swer, admits  the  issuance  of  the  pat^it  on 
the  date  mentioned,  but  denies  that  the  same 
was  issued  by  virtue  of  the  compliance  by  re- 
spondent with  the  homestead  laws  of  the 
United  States,  and  denies  that  respondent 
now  holds  the  title  thereto,  Bespondent  then 
avers  the  rendition  of  the  two  judgments 
heretofore  mentioned,  and  this  allegation  is- 
admitted  by  the  answer,  as  is  also  the  alle- 
gation of  the  complaint  that  attachments 
were  levied  in  these  two  suits  upon  the  land 
of  respondent  Bespondent  then  alleges  that 
each  and  every  item  of  indebtedness  going 
to  make  up  the  two  judgments  in  question 
was  contracted  by  him  prior  to  the  date  of 


the  issuance  of  the  patent  to  said  land,  and 
that  said  land  is  by  the  provisions  ot  section 
2296,  Rev.  St  U.  8.,  exempt  from  llablUty 
for  the  satisfaction  of  said  judgment&  Sec- 
tion 2296,  supra,  provides: 

"No  lands  acquired  under  the  provisiona  of 
this  chapter  shall  in  any  event  become  liable  to 
the  satisfaction  of  any  debt  contracted  prior  to 
the  issuing  of  the  patent  therefor." 

This  action  was  submitted  to  the  trial 
court  on  a  stipulation  of  facts,  upon  which 
judgment  was  rendered  in  favor  of  respond- 
ent from  which  judgment  this  appeal  is 
prosecuted. 

The  only  question  de<dded  by  the  Ixial  court 
in  this  case  was:  Can  land  procured  from 
the  United  States  under  the  provisions  of 
the  homestead  law  be  sold  on  execution  for 
the  payment  of  a  debt  contracted  after  final 
proof  has  been  made,  bnt  before  the  issu- 
ance of  the  patent  therefor?  And  this  is  the 
only  question  before  us. 

Bespondent  claims  that  the  property  was 
exempt  from  levy  and  sale  by  virtue  of  sec- 
tion 2296,  supra,  while  appellant  insists  that 
the  property  is  subject  to  levy  and  sale  for 
debts  contracted  subsequent  to  the  issuance 
of  the  final  receipt  though  prior  to  the  is- 
suance of  the  patent 

It  is  qjtipulated  by  counsel  in  paragraph  5 
of  their  stipniation  of  facts  that  the  notes  on 
which  the  judgment  of  $931.87,  including  costs, 
was  rendered,  were  all  dated  and  the  debts 
incurred  prior  to  the  date  of  the  issuance  of 
the  receiver's  receipt  to  wit  prior  to  Novem- 
ber 12,  1909.  Counsel,  by  their  own  stipnia- 
tion, have  therefore  eliminated  from  onr 
consideration  that  judgment  by  reason  of 
the  fact  that  it  is  conceded  the  indebtedness 
on  which  it  was  founded  was  incurred  prior 
to  the  issuance  of  the  final  receipt  The  trial 
court  properly  held  that  that  judgment  was 
not  a  doud  upon  respondent's  title  to  the 
land  above  described,  and  that  the  land  was 
not  subject  to  levy  and  sale  under  an  execn- 
tlon  thereon.  No  indebtedness  incorred  prior 
to  November  12,  1909,  could  become  a  lien 
against  the  land  of  respondent  having  been 
contracted  prior  to  the  issuance  of  the  final 
receipt  Leonard  v.  Boss,  23  Kan.  292 ;  Kan- 
sas Lumber  Co.  v.  Jones,  32  Kan.  195,  4  Pac 
74. 

It  Is  further  stipulated  by  connsd  that  the 
items  which  make  up  the  judgment  for  $2,- 
115.48  all  accrued  between  September  22, 
1909,  and  August  9,  1912;  while  the  bill  of 
particulars  shows  that  the  first  item  of  In- 
debtedness upon  which  this  judgment  was 
based  accrued  on  January  3,  1910,  and  the 
last  on  August  9, 1912.  These  facts  are,  how- 
ever, easUy  reconcilable,  as  the  stipulation  of 
facts  contains  a  general  statement  of  the 
dates  between  which  the  indebtedness  ac- 
crued, and  the  bill  of  particulars  shows  the 
specific  dates  of  the  items  of  indebtedness. 
It  laay  therefore  be  properly  conceded  that 
all  of  the  items  of  indebtedness  on  which 
this  judgment  was  based  were  incurred  sub- 
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sequent  to  the  date  of  the  Issuance  of  final 
receipt,  but  prior  to  tbe  Issuance  of  the  pat- 
ent to  this  land. 

It  Is  contended  by  respondent's  counsel 
that  lands  to  which  title  Is  acquired  under 
the  homestead  laws  of  the  United  States  are 
not  liable  for  any  debts  of  the  entryman 
prior  to  the  actual  Issuance  of  the  patent 
Itself.  This  contention  Is  based  on  section 
2296,  U.  S.  Bev.  Stats.,  heretofore  quoted, 
and  Is  supported  by  a  number  of  decisions 
rendered  by  courts  of  recognized  eminence. 
The  State  Supreme  Courts  before  which  this 
question  has  been  brought  are  not,  however, 
unanimous  In  opinion;  some  of  them  hold- 
ing to  the  literal,  technical  construction  of 
section  2296,  that  lands  to  which  title  is 
acquired  under  the  homestead  laws  of  the 
United  States  are  not  liable  for  any  debts 
of  the  entryman  prior  to  the  actual  Issuance 
of  the  patent  Itself;  while  others  equally 
reputable  hare  held  that  sucb  lands  are  lia- 
ble for  debts  of  the  entryman  contracted  be- 
tween the  date  of  the  Issuance  of  the  receiv- 
er's final  receipt  or  certificate  and  the  date 
of  the  Issuance  of  the  patent 

One  of  the  early  cases  construing  this  sec- 
tion of  the  homestead  law  is  found  in  Leon- 
ard V.  Boss,  23  Kan.  292,  in  which  opinion 
Justice  Brewer  (afterwards  one  of  the  Jus- 
tices of  tbe  Supreme  Ck>urt  of  the  United 
States)  fully  concurred.  Tbe  question  in- 
volved in  that  case  was  whether  a  piece  of 
land  owned  by  Boss  was  exempt  from  execu- 
tion held  by  Leonard,  sheriff  of  Harvey  coun- 
ty, Kan.  The  facts  of  that  case  were  that 
on  May  3,  1873,  Boss  entered  bis  land  under 
the  homestead  act  of  Congress.  On  October 
25,  1873,  he  became  surety  on  the  official 
bond  of  Monger,  as  treasurer  of  Harvey  coun- 
ty. On  May  19, 1874,  he  made  bis  final  proof, 
and  paid  his  money  for  his  land  under  the 
eighth  section  of  said  homestead  act.  At 
some  time  or  times  between  November  6, 
1872,  and  October  12,  1874,  Monger  and  bis 
sureties  became  liable  on  said  official  bond 
for  breaches  thereof.  On  December  15,  1874, 
Boss'  patent  for  his  land  was  issued  to  him. 
On  April  24,  1875,  an  action  was  brought 
by  the  conmiissioners  of  Harvey  county 
against  Monger  and  bis  sureties  for  said 
breaches  of  the  bond.  On  December  27, 1876, 
a  Judgment  was  rendered  against  Monger 
and  his  sureties.  Whereupon  an  execution 
was  ordered  and  levied  upon  said  land  to 
satisfy  said  Judgment.  The  question  was: 
When  did  said  land  become  subject  to  exe- 
cution for  debts?  The  court  held  that  the 
land  became  subject  to  execution  for  debts 
subsequent  to  May  19,  1874,  at  the  time  when 
Boss  made  his  final  proof  and  payment,  and 
based  Its  conclusion  upon  the  theory  that 
Boss  was  entitled  to  his  patent  on  May  19, 
1874,  and  therefore  his  right  must  be  deter- 
mined as  though  the  patent  had,  in  fact,  been 
Issued  on  that  date.    That  court  said: 

"The  failure  of  the  ofiicers  to  issue  the  pat- 
ent at  tbe  time  that  it  ought  to  be  issued  does 


not  affect  the  rights  of  any  person.  The  prop- 
erty becomes  the  purchaser's  at  the  time  fie 
pays  for  it,  with  the  bare,  naked  legal  title  only 
remaining  in  the  government.  After  Ross  paid 
his  money,  he  did  not  any  longer  hold  liis  land 
under  the  provisions  of  the  congressional  home- 
stead act.  When  he  paid  for  his  land,  he  there- 
by took  it  out  of  the  farther  operation  of  said 
homestead  act.  •  *  •  That  provision  of  said 
homestead  act  which  refers  'to  the  issuing  of  the 
patent'  has  reference  to  that  period  of  time 
when  the  patent  ought  to  be  issued,  and  not  to 
the  mere  clerical  work  of  issuing  it." 

That  the  issuance  of  the  patent  is  purely 
a  ministerial  act  has  been  practically  tbe  uni- 
versal holding  of  the  courts.  Blachley  v. 
Coles,  6  Colo.  350;  Poire  v.  Wells,  6  Cola 
406;  Steel  v.  Smelting  Co.,  106  U.  S.  447, 
1  Sup.  CL  389,  27  L.  Ed.  226;  Heydenfeldt 
y.  Gold,  etc.,  Co.,  93  U.  S.  634,  23  L.  Ed.  995. 

When  tbe  final  receipt  or  certificate  is  is- 
sued to  the  homestead  settler,  tbe  land  be- 
comes liable  for  the  payment  of  debts  con- 
tracted subsequent  thereto,  even  though  prior 
to  the  issuance  of  the  patent  Hobb  v.  J.  L 
Case  Tbresb.  Mach.  Co.,  39  Okl.  383,  135  Pac. 
395;  Struby-Eetabrook  Merc.  Ca  v.  Davis, 
18  Colo.  93,  31  Pac.  495,  36  Am.  St  Bep.  266; 
Budd  y.  GalUer,  50  Or.  42,  89  Pac  638; 
Johnson  v.  Boris,  7  Kan.  App.  369,  54  Pac. 
^;  Shelby  y.  Ziegler,  22  Okl.  799,  98  Paa 
989 ;  Weare  v.  Johnson;  20  Colo.  363,  38  Paa 
874. 

One  of  the  principal  cases  relied  upon  by 
counsel  for  respondent  to  support  their  posi- 
tion is  the  case  of  Barnard  v.  BoUer,  105 
Cal.  214,  88  Pac.  72a  That  court  places  an 
exactly  opposite  construction  upon  section 
2296  of  tbe  homestead  act,  supra,  to  tbat  of 
the  Supreme  Courts  of  Oklahoma,  Colorado, 
and  Kansas,  and  holds,  in  effect,  that  a  home- 
stead acquired  pursuant  to  this  homestead 
act  is  not  liable  to  the  satisfaction  of  any 
debt  contracted  prior  to  the  issuance  of  tbe 
patent,  and  that  no  lands  thi^  acquired  can 
be  taken  in  execution  for  any  debt  incurred 
after  the  issuance  of  a  receiver's  receipt  en- 
titling the  homestead  claimant  to  a  patent 
and  before  the  issuance  of  the  patent  In 
this  case  the  court  said: 

"Tbe  date  of  issuing  tbe  patent  is  made  the 
point  of  time  which  divides  the  liability  and  non- 
liability of  the  land.  It  is  this  event  or  act 
which  determines  the  question  of  liability,  and 
not  tbe  title  or  the  question  of  relation  as  ap- 
plicable to  the  holder  thereof  which  must  be  tak- 
en as  the  criterion. 

"Congress  has  in  plain  and  direct  terms  ex- 
empted the  land  ,from  the  debts  of  its  owner  or 
claimant  contracted  up  to  the  happening  of  a 
specific  event,  viz.,  'to  the  issuing  of  the  pat- 
ent therefor.'  Had  the  statute  provided  that 
homesteads  should  not  be  liable  for  the  debts  of 
tbe  patentees  thereof  contracted  during  their 
natural  lives,  or  for  ten  ^ears  after  the  issuance 
of  the  patent,  its  constitutionaiity  being  con- 
ceded, the  end  of  the  life  of  the  patentee  or  the 
expiration  of  the  ten  years  would  afford  the 
test  by  which  to  measure  the  liability,  and  in 
such  a  case  it  is  believed  no  just  claim  of  liabil- 
ity could  be  maintained  on  account  of  debts  con- 
tracted before  the  expiration  of  the  time  speci- 
fied or  event  mentioned  upon  the  ground  that  the 
patentee  had  previously  held  the  title,  legal  or 
equitable.    The  provision  of  section  2296  la  re- 
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garded  as  being  equally  explicit  with  the  case 
supposed." 

The  Supreme  Conrt  of  Oklahoma,  in  the 
case  of  Flanagan  t.  Forsythe,  9  OUl.  228,  BO 
Pac.  152,  In  discussing  the  opinion  o£  the 
Supreme  Court  of  Calif<tfnia  Just  referred 
to,  and  in  answer  to  the  argument  advanced, 
which  it  quotes  at  length,  among  other  things, 
says: 

"We  cannot  agree  with  the  reasoning  Just 
quoted,  but  believe  it  to  be  faulty  in  man^  re- 
spects. It  does  not  give  to  the  congressional 
enactment  a  reasonable  interpretation,  but  as- 
sumes that  that  Ixxly  intended  thereby  to  arbi- 
trarily fix  the  date  of  the  performance  of  a  mere 
clerical  duty  as  the  time  when  homesteads  migbt 
become  liable  for  debts  contracted  by  those  who 
had  entered  them,  instead  of  the  time  at  which 
such  entrymen  had  performed  all  of  the  re- 
quirements of  the  law  on  their  part  entitling 
them  to  such  patents.  The  officers  of  the  gov- 
ernment whose  duty  it  is  to  issue  these  patents 
might  on  account  of  the  accumulation  of  work, 
delay  the  issuance  thereof  for  a  period  of  five  or 
even  ten  years  after  the  entrymen  bad  become 
entitled  thereto;  and  yet,  under  the  interpreta- 
tion given  the  statute  in  question  in  the  Cali- 
fornia case,  the  holder  of  the  final  or  patent  re- 
ceipt could  rest  assured  that  the  tract  of  land 
of  which  he  had,  to  all  intents  and  purposes,  be- 
come the  owner,  cou^  not  be  held  hable  for  any 
debts  which  he  might  contract.  •  •  •  When 
an  entryman  complies  with  all  of  the  require- 
ments of  the  law,  and  acquires  Such  title  to  the 
tract  of  land  entered  as  a  homestead  as  to 
enable  him  to  dispose  of  same  at  will,  and  to  Re- 
quire him  to  pay  taxes  thereon,  we  can  see  no 
reason  why  the  exemption  provided  in  said  sec- 
tion of  the  Revised  Statutes  should  still  be  held 
to  apply  thereto." 

Counsel  f or .  respondmt  also  dte  and  rely 
upon  the  case  of  Wallowa  Nat.  Bank  ▼.  BUey, 
29  Or.  289,  45  Pac.  766,  64  Am.  St  Bep.  794, 
wherein  the  court  said; 

"So  far  as  the  question  of  title  is  concerned, 
this  question  may  be  conceded;  but  the  vice  of 
the  position,  as  applied  to  the  case  before  us, 
lies  in  the  fact  that  we  are  not  dealing  with  ti- 
tle, but  with  the  question  of  exemption  under 
a  valid  statute  which  declares,  in  plain  and 
direct  terms,  that  the  4and  granted  thereby  shall 
not  be  liable  for  debts  contracted  prior  to  tiie 
happening  of  a  specific  event" 

Yet  it  la  conceded  by  the  great  weight  of 
authority  that,  when  the  homesteader  has 
complied  with  all  of  the  provisions  of  the 
law  for  the  disposition  of  public  lands,  has 
xmld  the  purchase  price  and  received  bis  final 
receipt  or  certificate  therefor,  has  done  all 
that  is  required  to  vest  the  complete  title  in 
him,  he  thereby  acquires  a  title  of  which  he 
cannot  be  deprived  by  the  government,  ex- 
cept for  fraud  or  mistake.  When  he  has  com- 
plied with  these  provisions  and  made  final 
proof,  he  may  sell  the  land  thus  acquired,  at 
bis  pleasure;  be  may  create,  by  his  volun- 
tary act,  a  lien  upon  the  same ;  and  he  may 
maintain  an  action  of  ejectment  to  recover  its 
xxissession.  The  land  is  then  liable  to  assess- 
ment for  taxes,  and  can  be  sold  to  satisfy  a 
tax  lien;  and  there  remains  in  the  govern- 
ment only  what  by  some  authorities  has  been 
defined  to  be  the  "naked  legal  title."  There 
is  nothing  remaining  for  the  homestead  en- 
tryman to  do  but  wait  for  the  final  issuance 
of  the  patent,  which,  when  issued,  simply  fur- 


nishes evidence  of  ownership,  and  relates 
bock  to  the  date  of  the  issuance  of  the  final 
receipt  or  certificate. 

We  are  therefore  unable  to  recognize  the 
doctrine  .so  earnestly  contended  for  by  coun- 
sel for  respondent  and  supported  by  the  case 
of  Wallowa  Nat  Bonk  v.  Blley,  supra,  whidi 
is  the  extension  of  exemption  of  a  homestead 
entryman's  land  from  execution  beyond  the 
issuance  of  the  final  receipt  when  be  has 
by  a  full  compliance  with  the  provisions  of 
the  congressional  homestead  act  taken  him- 
self out  of  the  further  operation  thereof.  In 
other  words,  when  the  United  States  has 
parted  with  the  title  to  the  land,  and  tbe 
same  has  vested  in  the  homestead  entryman, 
the  authority  by  which  Congress  may  extend 
the  provisions  of  exemption  to  his  land  after 
he  bos  title  and  before  the  issuance  of  the 
patent,  thereby  dealing  with  the  question  of 
exemption,  which,  In  our  opinion,  Is  exclu- 
sively within  the  Jurisdiction  of  the  state,  and 
which  is  a  personal  right  of  the  debtor  that 
be  may  waive  or  dalm  under  tbe  statutes  of 
the  respective  states,  is  not  manifest  to  us. 
The  application  of  this  doctrine  would  result 
In  defeating  tbe  Just  dalnis  of  creditors,  and 
it  is  a  principle  with  which  we  are  not  in 
accord. 

We  are  of  the  opinion  that  that  provision 
of  section  2296,  supra,  which  refers  to  tbe  is- 
suance of  the  patent  has  reference  to  the 
period  of  time  when  the'patent  ought  to  he 
Issued,  and  not  to  the  mere  clerical  work  of 
issuing  it  and  that  said  section  no  longer  ap- 
plies to  homesteads  after  final  proof  has  been 
made  and  receiver's  final  certificate  has  been 
issued  therefor.  This  rule  appears  to  ns  to 
be  supported,  not  only  by  reason,  but  also  by 
the  weight  of  authority. 

From  the  foregoing  conclusions  It  follows 
that  the  trial  court  did  not  err  In  holding 
that  the  Judgment  for  $931.87  in  t&Yor  of  ap- 
pellant was  not  a  lien  or  a  cloud  upon  tbe 
land  described  in  respondent's  complaint  bnt 
that  the  court  did  err. in  boldlng  tbat  tbe 
Judgment  in  the  sum  of  $2,115.48  was  not  a 
lien  upon  said  land. 

We  therefore  affirm  the  Judgment  of  tbe 
trial  court  so  far  as  it  holds  that  tbe  judg- 
ment for  $931.87  Is  not  a  lien  or  cloud  opon 
the  title  to  the  land  described  in  respondent's 
complaint,  and  the  cause  is  remanded  to  the 
trial  court  with  diractlon  to  modify  Its  Judg- 
ment to  the  extent  that  the  Judgment  in  tbe 
sum  of  $2,115.48,  and  costs  amounting  to 
$19.05,  is  a  valid  and  subsisting  lien  opon  tbe 
premises  of  respondent  described  in  his  com- 
plaint 

Costs  are  awarded  to  appellant 

MORGAN,  J.,  concurring. 

SULLIVAN,  C.  J.  (dissenting).  T  am  tin- 
able  to  concur  in  the  conclusion  readied  by 
the  majority  of  the  court.  The  main  question 
for  determination  in  this  case  is  whether  tbe 
land  acquired  by  a  homesteader  under  the 
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homestead  laws  of  the  United  States  is  lia- 
ble to  seizure  and  sale  for  the  satisfaction  of 
a  debt  contracted  after  flnul  proof  has  been 
made  by  the  homesteader  and  before  patent 
issues.  The  decision  of  this  question  depends 
upon  the  proper  construction  of  the  provi- 
sions of  section  2296,  Rev.  St  U.  S.,  which  is 
as  follows: 

"No  lands  acquired  under  the  provisions  of 
this  chapter  shall  in  any  event  become  liable  to 
the  satisfaction  of  any  debt  or  debts  contracted 
prior  to  the  issuing  ox  the  patent  therefor." 

The  chapter  of  the  United  States  Statutes 
in  which  said  section  is  found  includes  the 
provisions  enacted  by  Congress  for  the  entry 
of  homesteads  on  the  public  domain  of  the 
United  States.  By  the  federal  Constitution 
the  Congress  of  the  United  States  Is  express- 
ly' vested  with  the  power  of  making  all 
needful  rules  and  regulations  respecting  the 
public  domain,  and  may  dispose  of  the  pub- 
lic lands  of  .the  United  States  on  such  terms 
and  conditions  as,  in  its  Judgment,  it  may 
deem  advisable ;  and  one  of  the  rules  and 
regulations  provided  by  Congress  Is  that  con- 
tained in  said  section  2296.  It  seems  to  me 
that  said  section  is  so  plain,  clear,  distinct, 
and  unambiguous  in  Its  language  as  not  to 
require  ancr  construction  whatever.  The 
conditions  and  limitations  placed  upon  the 
disposition  of  such  lands  must  be  derived 
trom  the  language  Congress  has  used  in  fix- 
ing or  limiting  such  conditions,  provided  such 
language  is  plain  and  unambiguous.  Courts 
cannot  legislate  conditions  in  or  out  of  the 
grants  which  Congress  has  made  of  the  pul>- 
lic  lands.  It  seems  to  me  there  Is  no  room 
for  Judicial  construction  of  said  section. 
That  section  prescribes  one  of  the  condi- 
tions upon  which  such  lands  should  be  con- 
veyed to  the  homesteader,  namely,  upon  the 
condition  that  the  lands  acquired  under  its 
provisions  should  not  be  liable  for  any  debts 
contracted  prior  to  the  issuing  of  the  patent 
therefor.  It  thus  clearly  and  distinctly  fixes 
the  exact  time  at  which  exemptions  shall 
cease  and  the  conditions  become  ineffective, 
and  that  is  when  the  patent  shall  issue. 

The  majority  of  the  court  construes  the 
word  "patent,"  In  said  section,  to  mean  "final 
certificate."  Certainly,  if  Congress  had  In- 
tended that  the  exemption  there  provided 
should  cease  when  the  final  certificate  or 
final  receipt  was  issued,  it  would  have  used 
the  words  "final  receipt"  or  "final  certifi- 
cate," Instead  of  the  word  "patent."  Is  it  too 
much  to  assume  that  Congress  was  familiar 
with  the  law  It  had  enacted  for  the  disposi- 
tion of  the  public  lands;  that  it  clearly  un- 
derstood the  distinction  between  a  final  cer- 
tificate and  a  patent?  It  seems  to  me  the 
majority  has  refused  to  give  to  the  language 
used  in  said  section  its  plain,  natural  and 
ordinary  meaning,  but  has  construed  the 
word  "patent"  to  mean  "final  certificate." 

The  opinion  in  the  case  of  Barnard  v.  Boi- 
ler, 105  CaL  214,  38  Pat  728,  contains  my 
views  upon  the  question  under  considerati<ni, 


I  and  the  proper  construction  of  the  provisions 
of  said  section  2296.  That  case  refutes  the 
application  of  the  doctrine  of  relation  in  such 
a  case  as  the  one  at  bar,  and  holds  that, 
under  the  provisions  of  said  section,  the  con- 
dition or  drcumstance  of  the  equitable  title 
is  not  made  the  criterion  of  liability  for 
antecedent  debts.  That  section  clearly  pro- 
vides that  the  land  shall  not  in  any  event 
become  liable  to  the  satisfaction  of  any  debt 
contracted  prior  to  the  Issuing  of  the  patent 
therefor.  The  date  of  the  issuing  of  the  pat- 
ent is  made  the  point  of  time  which  divides 
the  liability  from  the  nonliability  of  the  land. 
It  Is  this  event  or  act  which  determines  the 
question  of  liability,  and  not  the  title  or  the 
question  of  relation  as  applicable  to  the  hold- 
er thereof,  which  must  be  taken  as  a  crite- 
rion, and  in  the  last  dted  case  It  Is  stated: 

"Congress  has  in  plain  and  direct  terms  ex- 
empted  the  land  from  the  debts  of  its  owner  or 
claimant  contracted  up  to  the  happening  of  a 
specific  event,  viz.,  'to  the  issuing  of  the  patent 
therefor.' " 

.  The  majority  quotes  from  Flanagan  r. 
Forsythe,  6  OkL  225,  50  Paa  152.  I  am  un- 
able to  agree  with  the  reasoning  in  that 
case,  and  believe  It  to  t>e  faulty  In  many  re- 
spects, and  that  it  utterly  fails  to  properly 
construe  said  section  2296.  In  that  case  Mr. 
Justice  Tarsney  filed  a  dissenting  opinion, 
which,  in  my  view  of  the  matter,  utterly  de- 
molishes the  arguments  and  reasoning  used 
by  the  majority  In  that  case. 

The  Supreme  Courts  of  Kansas,  Oklahoma, 
and  Colorado  hold  that  the  homestead  is  lia- 
ble for  the  debts  Incurred  after  the  issuance 
of  final  receipt  and  before  the  Issuance  of  the 
patent,  while  Arizona,  Arkansas,  California, 
Minnesota,  Missouri,  Nebraska,  Oregon, 
South  Dakota,  Washington,  and  Wisconsin 
all  bold  that  said  section  2296  means  Just 
what  It  says  and  that  the  homestead  entry  is 
not  liable  for  the  payment  of  the  debts  of 
the  homesteader  contracted  prior  to  the  is- 
suance of  the  patent 

The  United  States  court  has  construed  said 
section  2296,  and  in  Re  Cohn  (D.  C.)  171  Fed. 
670,  referring  to  said  section,  the  court  said: 

"It  is  the  issnance  of  the  patent  Which'  fixes 
the  time  when  the  property  shall  become  liable 
'to  subsequent  debts  of  the  homesteader." 

In  Grames  v.  Consolidated  Timber  Co.  (D. 
0.)  215  Fed.  785,  the  court,  speaking  through 
Wolverton,  District  Judge,  after  quoting  said 
section  2296,  said? 

"This  provision  has  received  a  literal  construc- 
tion, and  comprises  any  debt  accruing  or  exist- 
ing prior  to  the  date  of  the  issuance  of  the  pat- 
ent, and,  although  in  some  cases  affecting  the  ti- 
tle to  the  homestead,  where  the  issuance  has 
relation  back  to  the  issuance  of  t^e  final  cer- 
tificate, the  claase  can  bear  no  such  interpreta- 
tion, as  it  applies  to  the  exemption  designed  for 
the  benefit  of  the  homesteader. 

See,  also,  Seymour  ▼.  Sanders,  decided  by 
DUlon,  Circuit  Judge,  Fed.  Cas.  No.  12,690. 

Not  a  single  federal  case  has  been  called 
to  my  attention  where  the  construction  of 
said  section  2296  was  involved  where  the  fed- 
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eral  courts  bare  not  beld  that  the  Issuance 
of  the  i)atent  is  the  date  fixed  wh^n  the  laind 
of  the  homesteader  shall  become  liable  for 
his  subsequent  debts,  and  not  one  of  them 
holds  that  the  land  becomes  liable  for  such 
debts  upon  the  issuance  of  the  receiver's  final 
certificate. 

The  Judgment  of  the  trial  court  ought  to 
'  be   affirmed. 

<28  Idaho,  417) 

STOLZ  T.  SCOTT  et  aL 
(Supreme  Court  of  Idaho.    Jan.  22,  1916.) 

1.  EviDENCK  €=»1T7— Action  against  Direc- 
tors —  UWLAWFUI,  DlVIDERD  —  BEST  EVI- 
DENCE. 

Where  books  of  account  and  records  of  a 
corporation  have  been  investigated  and  ezperted 
by  an  accountant  who  has  reached  a  concjusion 
therefrom  as  to  its  solvency  and  as  to  whether 
a  dividend  had  been  paid  from  its  capital  stock 
or  from  surplus  profits,  and  where  some  of  the 
books  have  been  subsequently  lost  of  destroyed 
and  the  others  cannot  be  properly  identified  as 
records  of  the  corporation,  it  was  not  error  tor 
the  trial  court  to  reject  as  evidence  the  report 
of  the  accountant  and  oral  testimony  as  to  his 
conclusions. 

[Ed.  Mote. — For  other  cases,  see  Evidence, 
Cent.  Dig.  JS  B57,  570-679;  Dec.  Dig.  «=> 
177.] 

2.  Evidence  #=>370  — Books  oi'  Account  — 
adhissibii.itt. 

The  mere  production  of  books  of  account 
without  identification  is  not  sufficient  to  entitle 
them  to  admission  in  evidence ;  and,  where  there 
was  a  total  failure  to  show  that  a  journal  con- 
tained either  an  accurate  or  complete  account 
of  the  corporation's  business  during  the  period 
of  time  it  purported  to  cover,  it  was  not  error 
for  the  trial  court  to  exclude  it  when  offered  to 
show  that  the  dividend  was  declared  from  the 
capital  stock  of  the  corporation,  and  not  from 
surplus  profits  arising  from  its  business. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent.  Dig.  H  1538,  1559,  1660, 1562-1578, 1692; 
Dec.  Dig.  ®=»370.] 

3.  Appeal  and  Ekrob  €=3981  —  New  X^iai. 

<S=>102  —  DiSCKETIONAET     RULINO  —  NEWLT 

Disco vEKED  Evidence — Dilioence. 

The  granting  or  denying  of  a  new  trial  rests 
In  the  sound  discretion  of  the  trial  court;  and, 
where  the  motion  was  based  upon  an  affidavit, 
alleging  newly  discovered  evidence,  and  it  ap- 
peared that  the  evidence  could  have  been,  by 
the  exercise  of  ordinary  diligence,  produced  at 
the  trial  of  the  cause,  an  order,  denying  the  mo- 
tion, was  not  an  abuse  of  that  discretion  and 
wiU  not  be  disturbed  upon  appeal. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  i  3876;  Dec.  Dig.  <g=9981; 
New  Trial,  Cent  Dig.  {§  207,  210-214;  Dec. 
Dig.  <S=>102.] 

Appeal  from  District  Court,  Kootenai  Coun- 
ty;   John  M.  riynn.  Judge 

Action  by  Fred  A.  Stolz,  as  receiver  of  the 
Winn-Barr-Chalney  Company,  Limited,  a  cor- 
poration, against  J.  T.  Scott  and  others. 
From  a  Judgment  for  defendants,  plalntUT 
appeals.    Affirmed. 

Reed  &  Houghton,  of  Cteat  d'Alene,  and 
Samuel  B.  Stem,  of  Spokane,  Wash.,  for 
appellant  McFarland  &  McFarland  and  R. 
M.  Smith,  all  of  Cceur  d'Alene,  for  respond- 
ents. 


MORGAN,  J.  This  action  was  conunMiced 
by  appellant  as  receiver  of  the  Winn-Barr- 
Chalney  Comi>any,  Limited  (hereinafter  re- 
ferred to  as  the  corporation),  whidi  was,  pri- 
or to  July  15, 1910,  engaged  in  the  mercantile 
business,  to  recover  from  J.  T.  Scott,  O.  E. 
Barr,  F.  D.  Winn,  Benjamin  Chainey,  and  H. 
H.  Barton,  who  were  formerly  directors  of 
the  corporation,  the  sum  of  $3,895,  together 
with  interest  thereon,  alleged  to  have  been 
paid  as  a  dividend,  on  or  about  January  14, 
1908,  from  its  capital  stodc  and  not  from  snr- 
plus  profits  arising  from  its  business.  Barr 
and  Winn  failed  to  appear,  and  Scott,  Chain- 
ey, and  Barton  filed  separate  answers.  Ap- 
I)ellant  moved  to  strike  out  certain  portions 
of  the  answers  of  Scott  and  Chainey,  which 
motions  were  sustained  In  part;  and,  wbUe 
it  does  not  appear  what  action,  if  any,  the 
court  took  with  respect  to  the  remaining  por- 
tions attacked  by  the  motions,  appellant  as- 
sumes that  the  motions,-  in  all  respects  where- 
in they  were  not  sustained,  were'  denied,  and 
assigns  as  error  the  action  of  the  court  in 
denying  them.  The  case  was  brought  to  tri- 
al before  a  Jury,  and  at  the  dose  of  the  In- 
troduction of  proof  (m  behalf  of  the  plain- 
tiff, defendants  moved  for  a  nonsuit,  which, 
was  granted,  and  which  action  upon  the 
part  of  the  court  is  assigned  as  error.  Judg- 
ment was  entered  in  favor  of  defendants,  dis- 
missing the  action  and  for  their  costs.  A  mo- 
tion for  a  new  trial  was  made  and  denied, 
and  this  appeal  Is  from  the  Judgment  and 
from  the  order  denying  the  motion  fc^  a  new 
trial. 

Since  the  ai^al  was  taken,  J.  T.  Scott, 
one  of  the  respondents,  died,  and  a  motion 
was  made  to  abate  the  action  so  far  as  It 
concerns  his  estate.  Subsequently  Kate  M. 
Scott  filed  in  this  court  written  suggestion  of 
the  death  of  J.  T.  Scott,  and  therein  informed 
the  court  that  she  has  been  appointed  admin- 
istratrix of  his  estate  and  has  qualified  as 
such,  and  she  renews  the  motion  to  abate  the 
action.  An  order  has  been  entered,  substitut- 
ing Kate  M.  Scott,  as  administratrix  of  the 
estate  of  J.  T.  Scott,  deceased,  for  J.  T.  Soott 
as  respondent 

[1]  The  principal  question  presented  here, 
as  we  view  it,  arises  out  of  the  action  of  the 
court  in  rejecting  certain  oral  and  documen- 
tary evidence  by  which  appellant  sought  to 
prove  that  the  dividend,  above  referred  to, 
was  declared  and  paid  from  the  assets  of  the 
corporation  constituting  its  capital  stod:, 
and  not  from  the  surplus  profits  of  its  busi- 
ness, which  is  the  gist  of  this  action.  It  is 
very  apparent  that  the  evidence  admitted  does 
not  establish  this  fact  and  that,  in  the  ab- 
sence of  error  in  the  rejec^on  of  evidence, 
there  was  none  committed  in  granting  the 
nonsuit  Section  2732,  Rev.  Codes,  fixes  the 
liability  of  directors  of  corporations  tn  cases 
of  this  kind,  and  is  as  follows: 

"The  directors  of  corporations  must  not  make 
dividends,  except  from  the  surplus  profits  arisiiig 


4s»For  otbar  cases  see  aame  topic  and  KEY-NUMBER  in  all  Key-Nambared  DigesU  and  Indaxsa 
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from  the  bnsinesa  thereof;  nor  must  they  divide, 
withdraw,  or  pay  to  the  stockholders,  or  any  of 
them,  any  part  of  the  capital  stock;  nor  must 
they  reduce  or  increase  the  capital  stock,  except 
as  in  this  title  specially  provided.  For  a  viola- 
tion of  the  provisions  of  this  section,  the  direc- 
tors, under  whose  administration  the  same  may 
have  occurred  (except  those  who  may  have  caus- 
ed their  dissent  therefrom  to  be  entered  at  large 
in  the  minutes  of  the  directors  at  the  time,  or, 
when  not  present,  when  the  same  did  occur)  are, 
in  their  individual  and  private  capacity,  jointly 
and  severally  liable  to  the  corporation,  and  to 
the  creditors  thereof,  in  the  event  of  dissolution, 
to  the  fuU  amount  of  the  capital  stock  so  divid- 
ed, withdrawn,  paid  out  or  reduced.    •    •    •  •» 

It  appears  that  on  or  about  July  15,  1910, 
the  corporation  assigned  and  turned  over  all 
its  assets  to  one  WlUlam  K.  Muse,  as  trus- 
tee for  the  use  and  benefit  of  its  creditors, 
and  that  on  October  9,  1911,  McClIntock- 
Tmnkey  Ciompany,  one  of  Its  creditors,  com- 
menced an  action  agaltast  It  to  recover  a  sum 
of  money  alleged  to  be  due  from  it  to  said 
company,  and  In  that  action  the  appellant 
here  was  appointed  receiver  of  the  assets  of 
the  corporation.  It  further  appears  that, 
prior  to  the  commencement  of  this  action,  a 
number  of  the  creditors  of  the  corporation 
placed  their  claims  in  the  hands  of  a  collec- 
tion agency,  which,  at  their  request,  caused 
an  investigation  to  be  made  of  its  l>ooks,  and 
that,  under  the  direction  of  the  collection 
agency,  a  firm  of  accountants  was  employed 
to  make  the  investigation.  It  also  appears 
that  the  books  and  records  of  the  corpora- 
tion were  under  the  control  of  the  representa- 
tives of  the  creditors,  and  were  turned  over 
to  the  accountants;  that  they  were  shipped 
from  Ooeur  d'Alene  to  Spokane  for  Inspection 
and  to  be  erperted,  and  were  then  returned 
to  Cceur  d'Alene,  and  were  thereafter,  from 
time  to  time,  stored  in  different  places,  in- 
cluding the  basement  of  a  store  building  and 
a.  warehouse  to  which  a  number  of  people 
had  access.  Proper  care  was  not  taken  to 
preserve  the  books,  and  at  the  time  of  the 
trial  some  of  them  could  not  be  found  and 
their  disappearance  could  not  be  accounted 
for,  nor  were  those  produced  properly  identi- 
fied as  records  of  the  corporation.  An  effort 
was  made  to  prove  by  the  accountant  the 
conclusions  he  reached  as  a  result  of  Ills  ex- 
amination of  the  books  and  also  to  introduce 
In  evidence  his  report,  which  does  not  con- 
tain a  copy  of  the  records,  but  is  in  the  na- 
ture of  deductions  he  has  made  from  his  ex- 
amination. This  evidence  was  rejected,  and 
the  action  of  the  court  In  rejecting  It  la  as- 
signed as  error. 

Appellant  attempts  to  avail  himself  of  the 
provisions  of  subdivision  S,  {  5999,  Rev. 
Codes,  which  provides  that  there  can  be  no 
evidence  of  the  contents  of  a  writing  other 
than  the  writing  itself,  except  when  the  orig- 
inal consists  of  numerous  accounts,  or  other 
documents,  and  cannot  be  examined  in  court 
without  great  loss  of  time,  and  the  evidence 
sought  from  them  is  only  the  general  result 
of  the  whole.  The  ofTer  of  the  rejected  evi- 
dence was  not  an  effort  to  prove  the  contents 


of  the  books,  but  to  prove  the  result  of  the 
investigation  made  by  the  accountant  as  to 
whether  he  found  the  corporation  to  be  sol- 
vent or  insolvent,  at  the  time  the  dividend 
was  declared,  and  as  to  whether  or  not  it- 
was  declared  and  paid  from  surplus  profits  of 
the  business.  This  secondary  evidence  was 
not  offered  or  rejected  upon  the  theory  that 
the  books  and  records  were  so  voluminous 
that  they  could  not  be  examined  in  court 
without  great  loss  of  time,  but  because  those 
which  were  produced  could  not  be  properly 
identified  and  others  had  been  permitted  to 
be  lost,  or  destroyed,  by  representatives  of 
ttie  creditors  in  whose  behalf  this  action  was 
being  prosecuted.  The  rule  stated  in  the 
statute  above  referred  to  cannot  be  so  far. 
extended  as  to  meet  the  requirements  of  ap- 
pellant. Even  If  the  deductions  made  by  the 
accountant  could  liave  been,  upon  any  theory, 
admitted,  it  would  have  been,  indeed,  unfair 
to  the  defendants  to  admit  them  in  the  ab- 
sence of  the  records  from  wliich  the  deduc- 
tions were  made,  since  they  would  have  tiad 
no  basis  from  wliich  to  cross-examine  Iiim. 
Furthermore,  the  report  made  by  the  ac- 
countant to  the  collection  agency,  which  was 
offered  in  evidence  and  rejected,  shows  upon 
its  face  that  it  covers  the  period  of  time  from 
September  20,  190S,  to  July  27,  1910,  and 
since  the  dividend  was  declared  on  Janu- 
ary 14,  1908,  more  than  eight  months  prior 
to  the  commencement  of  the  time  covered  by 
the  report,  it  does  not  appear  that  the  re- 
port would  liave  established  the  fact  that 
the  dividend  was  declared  and  paid  from  cap- 
ital other  than  surplus  profits  had  it  been 
admitted.  We  conclude  that  the  court  com- 
mitted no  error  in  rejecting  the  proffered  ev- 
idence as  to  the  result  of  the  investigation 
made  by  the  accountant. 

[2]  The  action  of  the  court  in  rejecting 
from  evidence  a  Journal,  contended  by  appel- 
lant to  have  been  one  of  the  books  of  account 
of  the  corporation,  is  assigned  as  error. 
While  there  is  some  evidence  tending  to  show 
that  this  Journal  was,  in  whole  or  in  part,  in 
the  handwriting  of  a  former  bookkeeper  of  the 
corporation,  the  bookkeeper  was  not  produced 
as  a  witness,  and  there  was  a  total  failure  to 
show  that  the  Journal  contained  either  an  ac- 
curate or  a  complete  account  of  the  corpora- 
tion's business  during  the  period  of  time  it 
purported  to  cover,  and  two  of  the  defend- 
ants, by  whom  it  was  sought  to  prove  that  it 
was  a  record  of  the  corporation,  were  uiuible 
to  identify  it  as  such.  It  is  said  in  Jones 
on  Evidence,  section  573: 

"It  a  well  recognized  that  the  mere  produc- 
tion of  books  of  accounts  without  identification 
is  not  sufficient  to  entitle  them  to  adihission. 
*  •  •  In  most  jurisdictions  it  is  necessary 
that  testimony  should  be  given  authenticating 
the  book  of  account  and  showing  it  to  be  the 
book  of  original  entries  kept  for  that  purpose; 
also  that  the  entries  were  true  and  correct,  and 
contemporaneous  with  the  transactions.  •  *  • 
The  books  must  be  identified  as  the  account 
books  of  the  party  whose  books  they  purport  to 
be.     Under  the  old  rules  it  was  necessary  to 
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show,  hj  othtr  cnstomera  or  parties  who  had 
dealt  with  the  owner  of  the  books,  that  he  kept 
fair  and  honest  books  of  account,  but  under  the 
later  decisions  the  coifectness  of  the  entries 
ma;  be  proved  by  the  person  who  made  them,  or 
by  any  one  who  is  able  of  his  own  knowledge 
to  testify  to  it.  This  testimony  should  be  given 
by  the  party,  if  the  entries  are  in  his  hand- 
writing, or  by  a  clerk,  if  the  entries  are  in  his 
handwriting,  unless  he  is  dead  or  out  of  the 
state,  in  which  case,  the  books  are  admissible 
upon  proof  of  the  handwriting." 

It  appears  In  an  affidavit  supporting  a 
motion  for  a  new  trial  that  tbe  bookkeeper 

'  was  out  of  the  state,  but  no  foundation  was 
laid  at  the  trial  for  the  introduction  of  tes- 
timony, other  than  his,  that  the  book  was 
authentic  In  the  section  of  Jones  on  Evi- 
dence, above  quoted,  it  Is  further  said: 

•  "What  Is  sufficient  proof  of  the  verity  of  books 
is  a  question  almost  entirely  for  the  discretion 
of  the  trial  court" 

In  view  of  the  drcumstance  that  these 
books  had  been  in  many  different  hands,  had 
been  stored  in  places  where  many  persons 
had  access  to  them,  and  a  part  of  them  had 
been  lost,  or  destroyed,  and  in  view  of  the 
absence  of  evidence  that  the  Journal  in  ques- 
tion was  a  correct  record  of  the  corporation, 
we  are  of  the  opinion  that  the  trial  court 
did  not  abuse  its  discretion  in  rejecting  the 
Journal  from  evidence. 

The  conclnsion  we  have  reached  that  no  er- 
ror was  committed  in  the  rejection  of  proof 
offered  by  appellant  and  in  granting  the  non- 
suit makes  unnecessary  any  discussion  of  a 
number  of  assignments  of  error,  including 
those  predicated  upon  the  action  of  the  court 
in  disposing  of  appellant's  motions  to  strike 
out  portions  of  the  answers  of  certain  of 
the  defendants.  The  complaint  stated  a 
cause  of  actitm  whidi  was  denied  by  the  an- 
swera,  and,  appellant  having  failed  to  estab- 
lish a  prima  facie  case  upon  the  issue  thus 
Joln6d,  even  though  error  was  committed  in 
failing  to  strike  out  portions  of  the  answers 
which  do  not  affect  that  issue,  it  would  be 
immaterial. 

[3]  Appellant  moved  for  a  new  trial  upon 
the  following  grounds: 

"(1)  Newly  discovered  evidence,  material  for 
plaintiff,  which  could  not,  with  reasonable  dili- 
gence, be  discovered  and  produced  on  the  for- 
mer trial  of  said  action;  (2)  errors  in  law  oc- 
curring at  the  trial  in  the  rejection  of  evidence 
offered  by  plaintiff  and  deemed  excepted  to  fay 
said  plaintiff;  (3)  accident  or  surprise  which 
ordinary  prudence  would  not  have  guarded 
against;  (4)  errors  in  court  in  granting  a  non- 
suit and  the  dismissal  of  said  action." 

The  rulings  of  the  trial  court  upon  the 
questions  presented  by  the  second  and  fourth 
grounds  of  this  motion  have  heretofore  been 
considered  and  disposed  of.  The  motion  Is 
supported  by  the  affidavit  of  F.  W.  Reed, 
Esq.,  of  counsel  for  appellant,  and  by  that 
of  W.  F.  Blgelow,  former  bookkeeper  for  the 
corporation.  In  his  affidavit  Mr.  Reed  states 
that  he  did  not  know  of  the  whereabouts  of 
Blgelow  prior  to  the  trial  of  the  action;  that 
be  had  heard  he  was  in  the  state  of  Mon- 


tana, but  did  not  learn  his  address  until  dur- 
ing the  trial;  that  Immediately  upon  learn- 
ing the  address  he  telegraphed  Blgelow, 
urging  him  to  be  present,  and  received  a  re- 
ply that  it  was  impossible  for  him  to  do  so. 
Affiant  further  says: 

"If  a  new  trial  is  granted,  that  the  attend- 
ance of  said  W.  F.  Bigelow  can  be  had  in  said 
action,  or  his  deposition  taken,  and  tliat  said 
W.  F.  B^elow  can,  and  will,  identic  the  jour- 
nal of  said  Winn-Barr-Chainey  Co.,  Ltd.,  used 
in  the  business  of  sold  company  during  the  year 
1907  and  1908;  and  that  said  book,  when  so 
identified,  will  show  that  said  Winn-Barr-Cbaio- 
ey  Co.,  Ltd.,  paid  a  dividend  to  the  amount  of 
$3,895,  and  that  the  same  were  paid  oat  of  the 
capital  stock  of  said  company,  or,  in  other 
words,  that  said  book  will  show  that,  instead 
of  there  being  a  profit  In  the  business  of  the 
Winn-Barr-Ohainey  Co.,  Ltd.,  for  the  year  1907, 
there  was  a  loss  of  over  $8,000,  over  and  above 
the  dividend  paid;  tiiat  said  evidence  Is  mate- 
rial, and  could  not,  with  reasonable  diligence, 
have  been  produced  at  the  triaL 

"Affiant  further  says  that  he  was  taken  by 
surprise,  which  ordinary  prudence  could  not 
have  guarded  against,  when  defendants  J.  T. 
Scott  and  Benjamin  Chainey  refused  to  iden- 
tify the  journal,  sought  to  be  introduced  in  evi- 
dence by  the  plaintiff  as  the  journal  of  the 
Winn-Barr-Cbuney  Company,  Ltd.,  and  partic- 
ularly because  said  Benjamin  Chainey  was  ac- 
tively engaged  in  operating  the  business  of  said 
Winn-Barr-Chainey  Company,  Ltd.,  durinfc  all 
the  time  it  was  doing  business,  and  he,  said  Ben- 
jamin Chainey,  must  have  Itnown  that  said  jour- 
nal was  the  journal  of  said  Winn-Barr-Chainey 
Co.,  Ltd.,  and  could  have  identified  the  same." 

After  reciting  that  he  has  examined  the 
journal  In  question,  and  that  it  Is  a  Journal 
that  was  used  by  the  corporation  during  the 
time  it  was  in  business  in  Cceur  d'Alene^  Mr. 
Blgelow  says: 

"That  said  journal  Is  all  in  his  hand'writing, 
except  pages  217  to  220,  both  inclusive,  which 
are  not  in  his  handwriting.  Deponent  says  fur- 
ther that  when  he  wrote  said  journal  be  was  the 
bookkeeper  for  said  corporation,  and  that  said 
journal  was  written  by  him  in  the  performance 
of  his  duties  as  bookkeeper  for  said  corporation ; 
that  said  journal  is  a  book  of  original  entries, 
and  was  made  by  him  contemporaneously  with 
the  transactions  therein  set  forth  and  in  the  usu- 
al course  of  business ;  that  he  has  examined  the 
same  carefully,  and  upon  such  examination 
states  that  no  changes  have  been  made  in  the 
part  of  said  journal  written  by  him,  except  in  a 
few  instances,  where  such  changes  were  made 
immediately  after  such  book  was  written  in  or- 
der to  make  same  conform  to  the  facts  set  forth 
in  said  joul-nal,  and  so  far  as  said  journal  was 
written  by  this  deponent,  it  is  a  register  of 
the  daily  business  transactions  of  said  corpora- 
tion, and  a  correct  record  thereof  between  the 
dates  mentioned  in  said  journal." 

It  does  not  appear  that  it  was  unknown  to 
appellant  or  his  attorney,  prior  to  the  trial, 
that  Blgelow  would  testify  to  the  facts  stat- 
ed In  his  affidavit,  but  the  record  does  dis- 
close that,  long  prior  to  the  trial,  counsel 
for  appellant  knew  Blgelow  had  been  the 
bookkeeper  for  the  corporation,  and  from 
this  it  may  be  Inferred  they  mast  have 
linown  he  would  be  a  material  and  proper 
witness  to  identify  the  records  he  had  kept. 
It  does  not  appear  that  any  effort  had  been 
made,  prior  to  sending  the  telegram  referred 
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to,  either  to  learn  bis  esact  whereabouts, 
to  procure  his  attendance  as  a  witness,  to 
take  his  deposition,  or  to  have  the  case  con- 
tinued in  order  that  he  might  be  found. 
The  granting  or  denying  of  a  new  trial  rests 
In  the  sound  discretion  of  the  trial  court; 
and,  where  the  motion  is  based  upon  an  af- 
ddavlt  alleging  newly  discovered  evidence, 
and  it  appears  that  the  evidence  could  have 
been,  by  the  exercise  of  ordinary  diligence, 
produced  at  the  trial  of  the  cause,  an  order 
denying  the  motion  Is  not  an  abuse  of  that 
discretion,  and  will  not  be  disturbed  upon 
appeal  Hall  t.  Jensen,  14  Idaho,  165,  93 
Pac.  962;  Montgomery  v.  Gray  (on  rehearing) 
26  Idabo,  685,  144  Pac.  946;  Scanlan  v.  San 
Francisco,  etc.,  Ry.  Co.,  128  Cal.  586,  61  Pac. 
271;  Broads  v.  Mead,  159  Cal.  765,  116  Pac. 
46.    Mr.  Reed  states  in  his  affidavit: 

"That  he  was  taken  by  surprise,  which  ordi- 
nary  prudence  could  not  have  guarded  against, 
when  defendants  J.  T.  Scott  and  Benjamin 
Chainey  refused  to  identify  the  joumaL"  ' 

It  would  seem  that  ordinary  prudence 
would  have  prompted  counsel,  before  relying 
Implicitly  upon  the  testimony  of  adverse  par- 
ties, in  so  Important  a  matter  as  this,  to 
make  an  effort  to  ascertain  what  the  nature 
of  their  testimony  would  be,  and  it  does  not 
appear  that  either  Mr.  Scott  or  Mr.  Chainey 
had  ever  been  asked  as  to  their  ability  to 
identify  this  journal  before  being  placed  up- 
on the  witness  stand.  The  evidence  sought 
to  be  adduced  from  the  witness  Bigclow  can- 
not be  deemed  to  be  newly  discovered  evi- 
dence, nor  do  we  find  that  the  appellant  was 
the  victim  of  accident  or  surprise  which 
ordinary  prudence  could  not  have  guarded 
against  The  fourth  subdivision  of  sfection 
4439,  Rev.  Codes,  provides,  as  one  of  the 
grounds  for  a  new  trial: 

"Newly  discovered  evidence,  material  for  the 
party  making  the  application,  which  he  could 
not,  with  reasonable  diligence,  have  discovered 
and  produced  at  the  trial." 

EJven  if  the  proffered  testimony  of  Blge- 
low  could  be  considered  newly  discovered 
evidence,  appellant  has  shown  no  diligence 
whatever  to  discover  it  or  to  produce  it  at 
the  trial,  except  the  sending  of  the  tele- 
gram above  referred  to,  nor  has  any  reasMi 
been  advanced  for  the  failure  to  make  an  ef- 
fort to  find  the  whereabouts  of  the  witness, 
In  order  to  procure  his  attendance,  or  to 
take  his  depositicm,  at  a  time  when  such  an 
effort  might  have  been  reasonably  expected 
to  be  successful.  The  motion  for  a  new  trial 
was  properly  denied. 

The  Judgment  of  the  trial  court  is  affirmed. 
Costs  are  awarded  to  respondentSL 

Having  affirmed  the  judgment  of  dismissal 
and  the  order  denying  the  motion  for  a  new 
trial.  It  Is  not  deemed  to  be  necessary  to 
pass  upon  the  motion  to  abate  the  action  as 
against  the  estate  of  J.  T.  Scott,  deceased. 

SULLIVAN,  C.  J.,  and  BUDGE,  J.,  concur. 


(2S  Idaho,  «n 
CARROLL  et  al.  v.  HARTFORD  FIRE 

INS.  CO. 
(Supreme  Court  of  Idaho.    Jan.  22,  1916.) 

1.  Action  «=>46— Pleading   ^=>5Z—  Legai. 

AKD    EqUITABJLB   CACSES— JOIITDKB. 

By  section  1,  article  5,  of  the  Constitution 
of  this  state,  the  distinction  between  actions  at 
law  and  suits  in  equity  is  prohibited.  Both  le- 
gal and  equitable  causes  of  action  may  be  join- 
ed in  the  same  complaint.  jRiese  causes  of  ac- 
tion need  not  be  separately  set  forth,  provided 
that  a  condse  and  complete  statement  of  them 
is  made,  and  when  that  is  done  the  plaintiff 
is  entitled  to  any  relief  at  law  or  in  equity  that 
his  proof  under  such  allegations  may  show  liim 
to  be  entitled  to. 

[Ed.  Note. — For  other  cases,  see  Action,  Cent 
Dig.  IS  449,  451-468 ;  Dec.  Dig.  <S=>46 ;  Plead- 
ing, Cent.  Dig.  S  113;    Dec.  Dig.  «=362.] 

2.  Refobuation  ot  Instbuuxnis  4=»47— In- 
SCBANCE  Policy, 

Where  it  is  alleged  in  the  complaint  and 
shown  by  the  proof  that  an  insurance  policy, 
as  written  by  the  agent  of  the  insurance  com- 
pany, does  not  truly  state  the  contract  of  in- 
surance as  actually  made  between  the  parties, 
or  the  facts  upon  which  such  contract  was  baa- 
ed, a  court  of  general  jurisdiction  in  this  stats 
may  reform  such  Contract  so  as  to  make  it  ex- 
press the  intention  of  the  parties  and  enforce 
it  as  80  reformed,  in  one  action. 

[Ed.  Note.— For  other  cases,  see  Reformation 
of  Instruments,  Cent  Dig.  {f  195-198;  Dec. 
Dig.  «=»47.] 

3.  Insdbance  «=34— Pouot— ^eouobncb  of 
Agents— Ofebation  or  Statute. 

Section  13  of  an  insurance  act  passed  in 
1913  (Sesa.  Laws  1913,  p.  593),  one  of  the  ob- 
jects of  which  was  to  provide  a  standard  form 
of  fire  insurance  policy  in  this  state,  in  ac- 
cordance with  the  "New  York  standard,"  was 
not  intended  by  the  Legislature  to  abridge  any 
contractual  rights  which  an  applicant  for  fire 
insurance  would  have  had  prior  to  its  enact- 
ment, or  to  confer  upon  insurance  companies 
any  immunity  for  the  negligence  of  their  agents 
in  incorrectly  redndng  an  insurance  contract 
to  writing. 

(Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  i  4;    Dec.  Dig.  •S=94.] 

4.  Insubancb  «=>378— Action  on  Pouct— 
Defense  —  Misstatement  ov  Ihtebesti  — 
Knowledob  or  Agent. 

Where  a  fire  insurance  policy  contains  a 
clause  that  it  shall  be  void  if  the  interest  of  the 
insured  be  not  truly  stated  therein,  or  "if  the 
interest  of  the  insured  be  other  than  uncondi- 
tional and  sole  ownership,"  and  the  insured 
truly  stated  his  interest  as  that  of  chattel  mort- 
gagee to  the  agent  when  applying  for  the  in- 
surance, but  the  policy  as  written  by  the  agent 
disclosed  no  interest  m  the  insured  other  than 
sole  ownership,  and  the  company  thereafter  ac- 
cepted the  policy  and  the  payment  of  premiums 
thereon,  the  knowledge  of  the  agent  was  the 
knowledge  of  the  company,  and  in  case  of  loss 
and  suit  to  recover  on  the  policy,  the  insurance 
company  will  not  be  permitted  to  set  up  the  de- 
fense that  the  policy  was  made  void  by  the 
violation  of  said  conditions. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  H  968-997;    Dec.  Dig.  iSi=»378.] 

6.  Insubancb  €=>552— Pboov  or  Loss— Mis- 
statement OF  Intebest. 

Under  our  statute  (Sess.  Laws  1013,  p. 
697),  an  essential  element  of  the  offense  of  false- 
ly swearing  to  a  proof  of  loss  on  an  insurance 
policy  is  the  intent  to  defraud,  and  unless  such 
intent  is  shown,  the  fact  that  the  insured  in- 
correctly stated  in  the  proof  of  loss  his  interest 
in  the  property  destroyed  is  no  defense  to  an 
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action  on  a  policy  which  by  its  conditions  is 
to  be  void  in  case  of  any  fraud  or  false  swear- 
ing by  the  insured. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  |  1358;   Dec.  Dig.  €=9552.] 

6.  Appeai.  *akd  Ebeob  ®=9l064  —  HAStrLESs 

EBBOR— iNSTBtJCTIONS. 

Where  a  fire  insurance  policy  was  issued 
on  250,000  feet  of  lumber  in  a  lumber  yard, 
which  contained  a  greater  quantity  of  lumber 
than  the  amount  insured,  and  in  an  action  to 
recover  on  the  policy  the  court  incorrectly  in- 
structed the  jury  that  in  arriving  at  the  amount 
of  loss  under  the  policy  they  should  "determine 
the  same  by  ascertaining  the  cash  value  of  the 
lumber  in  the  millyard  instead  of  the  cash 
value  of  the  actual  amount  destroyed,  but  the 
proof  showed  that  in  fact  more  Uian  250,000 
feet  was  destroyed  and  that  only  4,020  feet  was 
left  in  the  yard,  held,  that  under  the  evidence 
such  incorrect  instruction  was  not  reversible 
error,  as  the  jury  manifestly  was  not  prejudi- 
oiany  misled  thereby. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error^ent  Dig.  {{  4219,  4221-4224 ;  Dec  Dig. 

7.  Inbtbuotions. 

Held,  that  the  instructions  ^ven,  on  the 
whole,  fairly  state  the  law  applicable  to  the 
facts  of  this  case,  and  that  the  court  commit- 
ted no  error  in  the  refusal  to  give  instructions 
requested  by  defendant. 

&.  Insubanck  €=»606— Sttbbooatiow   or  IN- 

8CBED — MOBTOAOEE — SECURITY. 

Where  a  chattel  mortgagee  insured  hla  in- 
terest in  a  part  of  the  property  mortgaged, 
which  was  afterwards  destroyed  by  fire,  and  re- 
covers judgment  for  the  full  amount  of  his  pol- 
icy, the  insurance  company  cannot  be  subro- 
gated to  his  security  as  such  mortgagee  without 
first  paying, to  him  the  remainder  of  the  indebt- 
edness for  which  the  mortgage  was  given. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent.  Dig.  {}  1504-1511,  1514-1516 ;  Dec.  Dig. 
«s>606.] 

Appeal  from  District  Conrt,  Kootenai 
County ;   Robert  N.  Dunn,  Judge. 

Action  by  H.  P.  Carroll  and  another 
against  the  Hartford  Fire  Insurance  Compa- 
ny, a  corporation.  From  a  judgment  for 
plaintiffs,  defendant  appeals.    AiBrmed. 

liester  P.  Edge,  of  Spokane,  Wash.,  and 
Reed  &  Boughton,  of  Coeur  d'AIene,  for  ap- 
pellant Ezra  B.  WUtla,  of  Coeur  d'AIene, 
for  re^)ondents. 

SULLIVAN,  C.J.  This  action  was  brought 
to  recover  upon  a  $2,500  fire  insurance 
policy  which  was  given  to  the  plaintiffs  to  In- 
sure them  against  the  direct  loss  or  damage 
by  fire  of  250,000  feet  of  lumber  situated  in 
Kootenai  county. 

The  answer  denied  the  material  allega- 
tions of  the  complaint  and  set  up  certain  al- 
flrmative  defenses.  Upon  the  Issues  made 
the  case  was  tried  by  the  conrt  with  a  Jury, 
and  resulted  In  a  verdict  and  judgment  in  fti- 
Tor  of  the  plaintiffs  for  $2,500,  with  Interest 
thereon.  A  motion  for  a  new  trial  was  de- 
nied, and  this  appeal  is  from  the  order  deny- 
ing the  new  trial. 

Numerous  errors  are  assigned,  but  as  we 
view  the  matter,  only  a  few  of  them  need 
to  be  specifically  reviewed  in  this  opinion. 


It  appears  from  the  record  that  the  plain- 
tiffs had  a  mortgage  on  said  lumber,  and 
that  they  had  no  greater  or  other  interest 
than  that  of  diattel  mortgagees,  but  were  in 
fact  insured  in  the  poUcy  as  sole  owners  of 
the  property ;  and,  that  being  true,  It  la  con- 
tended by  counsel  for  appellant  ttiat  plain- 
tiffs cannot  recover  because  of  the  following 
provision  contained  In  said  policy: 

"The  entire  policy  shall  be  void  if  the  insur- 
ed has  concealed  or  misrepresented,  in  writing 
or  otherwise,  any  material  fact  or  drcnmstance 
concerning  this  insurance  or  the  subject  there- 
of;  or  if  the  interest  of  the  insured  in  the  prop- 
erty be  not  truly  stated  herein;  or  in  case  of 
any  fraud  or  false  swearing  by  the  insured 
touching  any  matter  relating  to  this  insurance 
or  the  subject  thereof,  whether  before  or  after 
a  loss,  *  *  *  or  if  the  interest  of  the  insur- 
ed be  other  than  unconditional  and  sole  owner- 
ship." 

It  is  contended  by  counsel  for  appellant 
that  those  provisions  yohUng  the  poUcy  In 
case  of  a  chattel  mortgage  or  In  case  the  In- 
sured is  not  the  unconditional  and  sole  own- 
er are  reasonable  and  ought  to  be  enforced ; 
while  counsel  for  respondent  contend  that 
the  appellant  through  its  agent  knew  of  the 
state  of  the  title  of  the  property  in  question 
before  the  policy  was  issued,  that  the  insur- 
ance company  knew  before  it  Issued  the  pol- 
icy that  the  Insured  had  only  a  mortgagee's 
Interest  In  said  property,  and  that  said  in- 
surance was  procured  to  protect  said  inter- 
est, and  for  that  reason  appellant  should  be 
required  to  pay. 

As  to  whether  the  company,  throagh  Its 
agent,  had  full  knowledge  of  said  facts,  the 
evidence  Is  conflicting.  The  evidence  of  the 
plaintiffs  shows  that  the  agent  fully  under- 
stood the  Interest  they  had  In  said  lumber  as 
mortgagees,  while  the  defendant's  witnesses 
testified  to  the  contrary.  Ttie  jury  has  pass- 
ed upon  this  question  and  found  in  favor  of 
the  plaintiffs  to  the  effect  that  the  agent  of 
the  company,'  and  the  company  through  its 
agent,  had  full  knowledge  of  aU  those  facts. 

[1]  In  regard  to  these  contentitms,  we  have 
two  lines  of,  decisions,  some  of  the  courts 
holding  that  where  a  company,  through  its 
agent,  Issues  a  policy  with  knowledge  of  ex- 
isting facts  which  under  the  terms  of  the  pol- 
icy would  render  it  void,  that  they  thereby 
waive  those  provisions;  other  courts  hold- 
ing that  since  the  policy  of  insurance  is  a 
written  contract,  the  parties  having  made 
and  reduced  their  agreement  to  writing,  to 
follow  the  rule  permitting  parol  evidence  to 
show  a  waiver  of  the  terms  would  be  no 
more  nor  less  than  to  permit  parol  evidence 
to  vary  the  terms  of  a  written  instrument, 
and  for  that  reason  they  refuse  to  subscribe 
to  the  doctrine  that  if  an  insurance  compa- 
ny, through  its  agent,  issues  a  policy  with 
knowledge  of  existing  facts  which,  nnd»'  the 
terms  of  the  policy,  would  render,  it  void. 
the  company  thereby  waives  those  provisions. 

In  support  of  this  latter  contention,  coun- 
sel for  appellant  cites  Northern   Assurance 
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Co.  T.  Grandvlew  Building  Ass'n,  183  V.  S. 
308,  22  Sup.  Ct  133,  46  U  Ed.  213,  and  the 
authorities  therein  cited.  Mr.  Justice  Shlras 
In  delivering  the  opinion  of  the  court  In  that 
case  quoted  largely  from  the  case  of  Dewees 
T.  Mianhattan  Ins.  Co.,  35  N.  J.  Law,  366,  and 
prefaced  his  quotation  with  the  statement 
that  that  opinion  contains  an  able  and  sound 
statement  of  the  law  on  the  question  there 
Involved.  A  part  of  the  quotatloa  Is  as  fol- 
lows: 

"The  assumption  Is,  and  must  be,  that  the 
warranty,  in  its  present  form,  was  a  mistake 
in  the  a^nt.  But  a  mistake  cannot  be  correct- 
ed, in  conformity  with  our  judicial  system,  in 
a  court  of  law.  No  one  can  doubt  that,  In  a 
proper  case  of  this  kind,  an  equitable  remedy 
exists.  'There  cannot  be,  at  the  present  day,' 
says  Mr.  Jastice  Story,  'any  serious  doubt  that 
a  court  of  equity  has  authority  to  reform  a 
contract,  where  there  has  been  an  omission  of 
a  material  stipulation  by  mistake;  and  a  policy 
of  insurance  is  just  as  much  within  the  reach 
of  the  principle  as  any  other  [written]  contract. 
Andrews  v.  Essex  F.  &  M.  Ins.  Co.,  3  Mason, 
10,  Fed.  Otts.  No.  »74.'  " 

The  court  there  holds  that  In  a  proper  case 
of  this  kind  an  equitable  remedy  exists,  and 
that  this  right  would  unquestionably  exist 
In  a  court  of  equity,  but  that  it  could  not  be 
administered  under  the  federal  Jurisdiction 
In  a  court  of  law.  That  rule  applies  to  a 
line  of  cases  cited  by  counsel  for  appellant 
upon  this  point,  which  were  determined  by 
courts  in  states  where  the  distinction  be- 
tween actions  at  law  and  suits  in  equity  and 
the  forms  of  all  such  actions  and  suits  were 
not  prohibited.  But  under  the  provisions  of 
section  1,  article  5,  of  our  state  Constitution, 
the  distinction  between,  actions  at  law  and 
suits  In  equity  is  prohibited,  and  It  is  there 
provided  that  there  shall  be  In  this  state  but 
one  form  of  action,  for  the  enforcement  or 
protection  of  private  rights  or  the  redress  of 
private  wrongs,  which .  proceeding  shall  be 
denominated  a  dvil  action. 

In  Bates  v.  Capital  State  Bank,  21  Idaho, 
141,  121  Paa  561,  this  court,  In  construing 
said  section  1,  article  6,  and  section  4168, 
Rev.  Codes,  held  that  under  those  provisions 
the  technicalities  of  the  common  law  In  re- 
gard to  pleadings  have  been  dispensed  with, 
and  that  the  plaintiff  need  only  state  his 
cause  In  ordinary  and  concise  language,  with- 
out regard  to  the  ancient  forms  of  pleading ; 
and  where  that  Is  done,  the  plaintiff  Is  enti- 
tled to  any  relief,  either  at  law  or  in  equity, 
that  his  proof  may  warrant. 

In  Coleman  t.  Jaggers,  12  Idaho,  125,  85 
Pac.  894,  118  Am,  St  Rep.  207,  this  court 
held  that  one  of  the  objects  of  our  practice 
act  and  the  provisions  of  our  state  Constitu- 
tion In  abolishing  all  distinctions  between 
fictions  at  law  and  suits  in  equity,  and  giv- 
ing our  district  courts  full  and  complete  Ju- 
risdiction both  at  law  and  in  equity,  was  to 
rid  our  system  of  a  piultipllcity  of  suits  and 
a  vexations  and  cumbersome  procedure,  and 
to  give  litigants  full  and  complete  relief  tn 
a  single  action,  where  nnder  the  old  practice 


several  suits  were  necessary  to  accomplish 
that  result. 

[2]  We  have  no  serious  doubt  but  that 
courts  of  general  Jurisdiction  of  this  state 
have  authority  to  reform  a  contract,  and  a 
policy  of  Insurance  is  Just  as  much  within  the 
reach  of  that  principle  as  any  other  written 
contract 

Counsel  for  appellant  lays  particular  stress 
upon  what  he  contends  is  the  vice  of  the  com- 
plaint In  this  case.  In  that  it  mingles  legal 
and  equitable  causes  of  action,  and  this  was 
the  basis  both  of  his  motion  in  the  lower 
court  to  require  plaintiffs  to  separately  state 
their  causes  of  action,  and  of  his  demurrer 
upon  the  ground,  among  other  things  that: 

"Said'  complaint  neither  stated  the  form  nor 
the  substauce  of  the  agreement  alleeed  to  have  - 
been  made  between  plaintiff  and  defendant" 

And  in  his  brief  he  says: 

"He  sued  upon  a  written  Instrument  and  in 
Us  complaint  alleged  that  that  was  not  the 
agreement  of  the  parties,  but  did  not  set  up  the 
agreement  which  ne  alleged  had  been  made." 

An  inspection  of  the  complaint  discloses 
that  plaintiffs  made  therein  a  concise  and 
complete  statement  of  the  facts  constituting 
their  causes  of  action,  including  representa- 
tions claimed  to  have  been  made  by  them  to 
the  agent  concerning  the  property  to  be  in- 
sured, and  the  mistakes  claimed  to  have  been 
made  by  the  agent  in  writing  the  policy. 
They  ahso  attached  to  their  complaint  (md 
made  a  part  thereof  a  copy  of  the  policy  ac- 
tually Issued  to  them.  We  cannot  conceive 
how  the  defendant  corporation  could  have 
been  in  any  way*misled  by  the  allegations  of 
this  complaint  or  misinformed  as  to  the  re- 
lief sou^t  It  was  incumbent  upon  plain- 
tiffs to  allege  and  prove  the  facts  as  to  the 
contract  which  was  actually  made  and  as  to 
the  mistake  on  the  part  of  the  agent  in  re- 
ducing it  to  writing.  Having  done  this,  if 
the  evidence  warrants  it,  they  are  entitled 
to  a  Judgment  in  accordance  with  the  true 
contract  thus  showUj  for  the  recovery  of 
their  Insurance  money. 

[3,  4]  The  only  question  before  us  is  wheth- 
er or  not  plaintiffs  had  a  valid  insurance 
contract  with  the  defendant  company.  Un- 
der our  practice  and  the  decisions  of  this 
court,  they  may  plead  and  prove  any  state 
of  facts  which  entitles  them  to  Judgment,  ei- 
ther at  law  or  equity.  The  lower  court  did 
not  err  in  denying  defendant's  motion  to  re- 
quire plaintiffs  to  separately  state  their  caus- 
es of  action,  or  in  overruling  the  demurrer  to 
the  complaint. 

As  we  have  already  stated,  this  policy  con- 
tained a  provision  that  it  should  be  void  un- 
der certain  conditions,  among  which  are 
specified  '^f  the  Interest  of  the  insured  in  the 
property  be  not  truly  stated  herein,"  and  "If 
the  Interest  of  the  insured  be  other  than  un- 
conditional and  sole  ownership."  In  1913 
the  Legislature  of  this  state  enacted  an  insur- 
ance law  (Sess.  L.  1913,  p.  593),  section  13 
of  whidi  Is  aa  follows: 
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"On  and  after  tBe  first  day  of  January,  1914, 
no  fire  insurance  company,  except  county  mu- 
tuals,  ahall  issue  any  fire  insurance  policy  cov- 
ering on  property  or  interest  therein  in  this 
state,  other  than  on  the  form  known  as  the 
New  Tork  standard,  as  now  or  may  be  hereafter 
constituted,  except  as  follows.    •    •    • » 

Counsel  for  appellant  contends  that  by -this 
act  the  New  York  standard  form  of  policy 
was  made  tbe  standard  Insurance  policy  In 
this  state  just  as  effectively  as  if  it  had  been 
set  out  In  hsec  verba  In  tbe  act;  and,  that 
being  tbe  law  of  tbe  state,  plaintiffs  in  this 
case  must  be  presumed  to  have  known  its 
contents,  even  before  they  received  the  poli- 
cy, including  the  provision  that  under  certain 
conditions  the  policy  would  be  void,  and  that 
this  provision  could  not  be  waived,  as  tbe 
law  itself  prescribing  a  standard  policy  so 
provided.  Counsel  for  respondent,  on'  the 
other  hand,  contends  tltat  the  act  in  ques- 
tion does  not  effectively  provide  a  statutory 
form  of  insurance  policy  for  this  state,  be- 
cause the  act  itself  does  not  set  forth  any 
form,  or  refer  to  any  form,  which  is  a  mat- 
ter o^  public  record  anywhere  in  this  state," 
and  that  the  Legislature  of  this  state  can- 
not, merely  by  referring  in  a  general  way. 
to  some  form  of  policy  that  has  been 
adopted  in  another  state,  make  it'  a  part 
of  tbe  laws  of  tbis  state,  at  least  with- 
out requiring  that  form  to  be  accessible  to 
our  citizens  in  some  public  record  of  the 
state,  so  they  may  be  able  to  determine  what 
the  law  is.  Counsel  for  appellant  cites  as 
leading  cases  in  support  of  his  contention 
State  V.  Howard,  96  Neb.  278,  147  N.  W.  689, 
and  Oatman  v.  Bankers'  &  Merchants'  Mut. 
Fire  KeUef  Ass'n,  66  Or.  388,  133  Pac.  1183. 
134  Pac.  1033.  An  examination  of  these  cas- 
es discloses  that  in  the  Nebraska  case  the 
law  providing  for  a  statutory  form  was  more 
definite  than  tbe  Idaho  statute,  in  that  it 
provided  that  the  form  should  be  prepared 
by  a  state  Insurance  board,  on  the  basis  of 
the  New  York  standard  form.  At  the  same 
time  the  court  held  that  that  provision  of 
tbe  Nebraska  statute  providing  that  the  New 
York  form  should  be  used  as  a  standard  as 
"it  may  be  hereafter  constituted"  was  inval- 
id, because  its  effect  would  be  to  control  the 
powers  and  duties  of  Nebraska  officials  by 
the  future  action  of  tbe  Legislature  of  New 
York. 

'  In  tbe  Oregon  case  cited,  it  appears  that 
the  prescribed  conditions  to  be  inserted  in  the 
standard  insurance  policy  of  Oregon  were 
specifically  set  forth  in  tbe  statute  itself. 
These  cases  are  therefore  not  exactly  in 
point  in  construing  section  13  of  our  1013 
statute,  which  appears  to  be  unique  in  insur- 
ance legislation.  However,  we  do  not  be- 
lieve it  was  the  intention  of  our  Legislature, 
in  seeking  to  enforce  a  standard  form  of 
policy  in  tbis  state,  to  withdraw  from  the  in- 
sured any  protection  theretofore  afforded 
them  under  the  law  of  contracts,  or  to  con- 
fer upon  insurance  companies  any  immunity 


for  the  carelessness  or  negligence  of  their 
agents  wliicb  they  bad  not  before  enjoyed. 
Section  18  of  article  3  of  our  Constitution 
prohibits  the  amendment  of  existing  laws  of 
this  state  by  reference  to  their  title,  and  com- 
mands that  such  sections  as  are  amended  be 
set  forth  at  length  in  the  new  statute ;  and 
in  view  of  this  constitutional  provision  it 
would  seem  somewhat  anomalous  if  the  Leg- 
islature could  nevertheless  adopt  the  law  of 
another  state  by  reference,  not  to  its  title 
even,  but  to  something  still  more  Indefinite, 
namely,  "the  New  York  standard,  as  now  or 
may  be  hereafter  constituted." 

From  these  considerations  we  conclude 
that  the  plaintiffs  in  this  case  cannot  be  held 
to  have  had  tbe  constructive  notice  of  tbe 
contents  of  their  policy  which  appellant  seeks 
to  fasten  upon  them  under  tbe  law  in  ques- 
tion, and  that  their  contractual  rights  were 
in  no  way  abridged  by  the  1913  statute. 

Much  has  been  said  in  the  briefs  of  coun- 
sel in  this  case  with  reference,  to  the  legal 
principles  of  mutual  mistake,  waiver,  and  es- 
toppel, and  tta^r  applicability  to  tbe  facts  of 
this  case.  As  we  view  the  matter,  the  con- 
duct of  the  insurance  company's  agent  in 
writing  a  policy  of  insurance  which  did  not 
disclose  the  true  title  or  interest  of  piaintitrs, 
although  they  Iiad  stated  the  nature  of  that 
interest  to  the  agent,  knowledge  of  which 
therefore  is  imputed  to  the  company,  fol- 
lowed by  tbe  acceptance  of  premium  on  such 
policy  by  the  company  and  the  reliance  of 
plaintiffs  on  its  validity,  effectually  estops 
the  Insurance  company  from  setting  up  the 
defense  that  the  policy  is  void  becanse  the 
plaintiffs  were  not  -  in  fact  sole  owners  of 
the  property  Insured. 

In  the  case'  of  Allen  r.  Phoenix  Ins.  Co- 
12  Idaho,  653,  88  Paa  245,  8  Ia  H.  A.  (N.  S.) 
903,  10  Ann.  Cas.  328,  some  of  the  fftcts  were 
similar  to  those  in  the  case  at  bar,  and  the 
court  there  said: 

"In  this  case  it  does  not  definitely  appear 
whether  the  insured  made  a  written  application 
for  insurance  or  simply  had  a  ^arol  under- 
standing with  the  agent  who  solicited  the  risk. 
If  the  title  disclosed  were  held  to  be  short  of 
the  requirement  contained  in  the  policy,  still  it 
would  not  defeat  the  right  of  recovery,  if  it 
could  be  shown  that  the  insured,  by  their  writ- 
ten application,  truly  and  correctly  represented 
the  state  and  condition  of  the  title  to  this  prop- 
erty. In  such  case  the  insurer  could  not  insert 
a  contrary  provision  in  the  policy  with  knowl- 
edge of  tbe  true  condition  of  the  title,  ^nd  there- 
by bind  the  insured  and  defeat  his  ri^iht  of  re- 
covery in  case  of  loss"  (citing  authorities). 

.  We  particularly  call  attention  to  the  last 
sentence  of  the  above  quotation,  which  seems 
in  point  under  the  facts  of  tliia  cose. 

'We  are  aware  that  there  is  a  considerable 
divergence  among-  the  reported  cases  as  to 
the  legal  principle  to  be  applied  in  cases  of 
this  kind.  This  is  quite  apparent  from  an 
examination  of  tbe  cases  cited  by  counsel. 
Some  of  them  take  the  view  that  such  action 
on  tbe  part  of  the  agent  in  mistakenly  re- 
ducing  the   insurance   contract   to    writing 
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should  he  considered  as  a  mutual  mistake  be- 
tween the  parties,  and  that  only  the  remedy 
appropriate- to  that  class  of  cases  should  be 
applied.  Others  go  further  and  consider  the 
conduct  of  the  agent  a  waiver  of  the  right  of 
the  company  to  declare  the  policy  void  under 
.  specific  conditions.  A  third  class  of  cases 
goes  still  further  and  hold  that  the  insurance 
company  is  estopped  by  such  conduct  on  the 
part  of  its  agent;  that  is  to  say,  that  it  can- 
not assume  one  attitude  as  to  known  facts 
for  the  purpose  of  making  the  contract,  and 
then  be  permitted  to  assume  another  and  in- 
consistent attitude  in  order  to  avoid  it  Ow- 
ing to  the  great  variety  of  facts  and  circum- 
stances which  might  be  shown  in  cases  of 
this  kind,  it  is  apparent  that  some  of  them 
might  properly  fall  in  one  class  and  some  in 
another.  In  the  case  at  bar,  the  following 
excerpt  from  the  opinion  of  the  New  York 
Court  of  Appeals  in  the  case  of  Robbins  v. 
Springfield  Fire  &  Marine  Ins.  Co.,  149  N. 
T.  477,  44  N.  B.  159,  appears  to  as  to  be  in 
point: 

"The  rnle  that  an  insurance  company  will  not 
be  permitted  to  defeat  a  recover;  upon  a  pol- 
icy issued  by  it,  by  proving  the  existence  of 
facts  which  would  render  it  void,  where  it  bad 
full  knowledge  of  them  when  the  policy  was  ia- 
•ued,  is  too  well  established  by  the  anthorities 
in  this  state  to  require  further  discussion. 
*  *  *  Whether  the  decisions  in  tbis  class  of 
cases  proceed  upon  the  charitable  theory  that 
the  insurance  company  bf  mistake  omitted  to 
make  the  required  indorsement,  or  intended  to 
waive  the  provision  regarding  it,  or  upon  the 
idea  that  its  purpose  was  to  defraud  the  insured, 
and  is  for  that  reason  estopped,  is  of  but  little 
consequence,  as  any  one  of  those  theories  is  suf- 
ficient to  avoid  the  defense  relied  upon  in  tbis 
case." 

One  of  the  defenses  of  the  defendant  cor- 
poration in  this  case  was  tliat  plalntifTs  had 
been  guilty  of  falsely  swearing  in  their  proof 
of  loss,  thereby  making  their  policy  void. 
The  record  shows  that  the  plaintiff  Carroll 
made  affidavit  in  the  proof  of  loss  that  no 
other  person  but  himself  and  Ward  bad  any 
Interest  in  the  lumber  which  had  been  de- 
stroyed. The  evidence  shows  that  the  com- 
pany's adjuster  wrote  the  proof  of  loss  him- 
self, and  that  Carroll,  who  was  an  unlettered 
man  and  not  familiar  with  business  of  that 
sort,  signed  and  swore  to  it  without  question, 
relying  upon  the  adjuster  for  its  correctness. 

[5]  Appellant  assigns  as  error  the  instruc- 
tions given  by  the  court  to  the  effect  tliat  be- 
fore they  could  find  for  the  defendant  they 
must  not  only  find  that  plaintiffs  swore  false- 
ly In  their  proof  of  loss,  but  that  such  false 
swearing  was  knowingly  and  willfully  done 
for  the  purpose  of  deceiving  defendant,  and 
was  done  by  them  with  a  fraudulent  Intent 
These  instructions  were  not  erroneous  under 
section  8  of  the  insurance  law  of  1913  (Sess. 
L.  1913,  p.  597),  the  language  of  which  is: 

"Any  person  who,  knowing  it  to  be  such,  pre- 
sents, or  causes  to  be  presented,  a  false  or  fraud- 
nlent  claim,  or  any  proof  in  support  of  such  a 
claim,  for  the  payment  of  a  loss  npon  a  con- 
tract of  insurance,  or  who  prepares,  makes  or 
subscribes  false  or  fraudulent  account,  certifi- 


cate, affidavit,  or  proof  of  loss,  or  other  docu- 
ment or  writing,  with  intent  that  the  same  be 
presented  or  used  in  support  of  such  a  claim, 
shall  be  guilty  of  a  misdemeanor." 

Under  this  statute  the  Intent  is  an  essen- 
tia] element  in  the  offense  of  false  swearing, 
and  it  does  not  appear  from  the  evidence  tnat 
the  false  statement  in  the  proof  of  loss  was 
knowingly  made  by  plaintiff. 

[I]  Appellant  also  assigns  as  error  the  giv- 
ing of  Instruction  No.  10,  wherein  the  court 
Instructed  the  Jury  that  in  arriving  at  the 
amount  of  loss  under  the  policy  they  should — 
"determine  the  same  by  ascertaining  the  cash 
value  of  the  lumber  in  the  millyard,  iind  then 
deducting  therefrom  15  per  cent,  of  the  manufac- 
turers' net  market  value  of  similar  stock  in  Uke 
quantity  at  the  time  and  place  of  the  fire,  as 
the  policy  provides  that  16  per  cent  shall  be 
deducted  from  the  cash  price  in  arriving  at 
the  amount  to  be  paid  under  the  poUcy." 

It  is  contended  that  the  court  erred  in  this 
Instruction  in  specifying  "the  cash  value  of 
the  lumber  in  the  millyard"  as  the  measure 
of  loss,  when  the  true  measure  was  the  cash 
value  of  the  lumber  destroyed.  It  is  obvi- 
ous that  the  court's  instruction  in  this  re- 
spect might  tend  to  mislead  the  Jury,  but  it 
had  l>een  shown  by  the  evidence  that  at  the 
time  of  the  fire  there  was  about  256,000  feet 
of  lumber  in  the  yard,  all  but  4,020  feet  of 
which  was  destroyed.  Hie  policy  covered 
250,000  feet  It  is  also  shown  by  the  evidence 
that  the  cash  value  of  this  lumber,  taken  as 
a  whole,  was  "between  $11  and  $12  per  thon- 
sand."  In  view  of  this  evidence,  we  do  not 
think  the  Jury  was  prejudicially  misled  by 
this  instruction  or  that  reversible  error  was 
committed  in  giving  it,  although  the  language 
used  by  the  court  was  inexact 

[7]  Appellant  assigns  as  error  the  giving 
of  a  number  of  other  instructions  and  the  re- 
fusal to  give  certain  instmctlons  offered  on 
behalf  of  defendant  We  have  carefully  ex- 
amined the  Instmctlons  given  by  the  court, 
as  well  as  the  ones  refused,  and  are  of  the 
opinion  that  the  instructions  taken  as  a 
whole  fairly  and  fully  state  the  law  applica- 
ble to  the  facts  of  this  case,  and  tliat  no  re- 
versible error  was  committed  by  the  court 
in  giving  or  refusing  to  give  the  instructions 
last-above  referred  to. 

[8]  Appellant  contends  that  the  court  erred 
In  denying  Its  motion  for  subrogation.  In 
passing  upon  that  motion  the  court  said: 

"It  is  by  the  court  ordered  that  the  motion  of 
the  defendant  fgr  subrogation  to  the  rights  of 
plaintiffs  under  said  mortgage  in  proportion  %o 
the  amount  of  the  verdict  of  the  jury  be,  and 
the  same  hereby  is,  deferred  until  such  time  as 
defendant  shall  pay  to  the  plaintiffs  the  amount 
of  said  verdict  and  judgment  rendered  thereon, 
or  pay  said  amount  into  court  for  the  use  and 
benefit  of  said  plaintiffs." 

It  thus  appears  that  the  trial  conrt  did  not 
definitely  determine  the  question  of  subroga- 
tion. Clearly  under  the  law  the  appellant  is 
not  entitled  to  subrogation,  in  any  event,  un- 
til it  has  paid  or  offered  to  pay  the  Judgment 
In  tills  case.  Counsel  for  respondent  con- 
tend that  there  is  no  subrogation  clause  in 
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the  policy,  and  therefore  It  must  be  covered 
by  the  common-law  rule,  and  cite  1  Clement 
on  Fire  Insurance,  p.  378,  where  the  author 
says: 

"Where  the  insurance  is  not  sufficient  to  cot- 
er  the  mortgage  debt,  the  company  takes  noth- 
ing by  subrogation  and  assignment  until  the 
mortgage  is  paid  or  tendered  in  full,  both  prin- 
cipal and  interest." 

However,  the  trial'  conrt  did  not  deny  the 
motion  to  subrogate,  but  simply  held  the 
matter  In  abeyance  until  such  time  as  the 
company  would  make  or  tender  payment  of 
said  Judgment  in  full,  at  which  time  it  re- 
serves the  right  to  take  up  and  decide  said 
question. 

There  is  nothing  In  the  contention  of  ap- 
pellant that  the  court  erred  in  denying  said 
motion  for  subrogation. 

Some  other  questions  were  raised  on  the 
motion  for  a  new  trial,  one  in  particular  in 
regard  to  newly  discovered  evidence..  We 
assume  that  the  appellant  does  not  rely  ui)on 
that  since  counsel  have  not  referred  to  It  in 
their  brief. 

We-  therefore  conclude  that  the  Judgment 
of  the  trial  court  must  be  afBrmed ;  and  it  Is 
80  ordered,  with  costs  In  favor  of  respondent 

BUDGE  and  MORGAN,  JJ.,  concur. 

<28  Idaho,  22)  "-== 

McKUNE     T.     CONTINENTAL     OASUAIr 
TY  CO. 
(Supreme  Court  of  Idaho.    Sept.  25,  1915. 
On  Rehearing,  Feb.  16,  1916.) 

1.  Appbai.  and  Erhos  €=1071— Pindinos — 

CONFOBMITT  WITH  STZPTTLATBD  FaCIS— DIS- 
POSITION OF  Cause. 

Where  a  case  is  submitted  to  the  trial  court 
upon  an  agreed  stipulation  of  facts  and  the 
trial  court  makes  findings,  a  part  of  which  are 
not  fully  supported  by  the  stipulated  facts,  the 
case  will  not  be  reversed  and  sent  back  for 
further  findings  where  the  law  appUcable  to  the 
agreed  statement  of  facts  warrants  and  supports 
the  judgment. 

[e5.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  S!  4234r-4239;  Kw.  Dig. 
«=»1071.] 

2.  Tbiax  «=»3S8— Findinob  of  Fact— Aobeed 
Statemeni^-J  udoment. 

Under  an  agreed  statement  of  facts,  no 
findings  by  the  court  are  absolutely  necessary ; 
the  questicm  then  being  what  is  the  law  appli- 
cable to  such  facts.  Where  the  court  makes 
findings  of  its  own  in  such  a  case,  an  objection 
that  they  are  not  justified  by  the  evidence  can- 
not be  sustained  if  the  law  appUcable  to  the 
agreed  statement  of  facts  supports  the  judg- 
ment, since  the  judgment  must  be  tested  by  the 
agreed  statement  of  facts  and  not  by  the  finding 
01  facts  made  by  the  court. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  S§  908-911,  915;    Dec.  Dig.  <8=>388.] 

On  Rehearing. 

3.  Insurance  €=177,   392— Forfeitubb  fob 

NONPATlfENT     OF    PeEMIUM— WaIVEB. 

.  Where  an  insurance  company  issues  a  pol- 
icy upon  whibh  the  premium  is  payable  in  ^nr 
installments,  the  payment  of  the  first,  second, 
third,  and  fourth  installment  to  continue  the 
policy  in  force  for  respective  periods  of  two, 
two,  three,  and  five  months,  all  such  periods 


to  be  computed  successively  from  the  date  of 
the  policy,  which  was  November  8,  1912,  and 
credit  is  given  the  insured  for  the  first  pay' 
ment  at  the  time  of  the  issuance  of  the  poU^, 
and  an  installment  of  the  premium  was  re- 
ceived by  the  insurance  company  only  on  Janu- 
ary 20,  1913,  and  upon  February  20,  1913,  no- 
tice was  given  by  the  company  Uiat  the  second 
installment  should  be  paid,  and  on  February 
24th  the  insured  was  killed,  which  fact  was 
known  to  the  company  on  March  3d,  and  the 
company  never  recalled  the  demand  made  for 
payment  of  the  second  installment  and  received 
payment  out  of  wages  due  the  insured  on  March 
20th  and  retained  said  money  until  April  29th, 
held,  that  the  payment  made  od  January  20th 
continued  the  policy  in  force  for  two  months 
from  its  date,  and  uiat  the  conduct  of  the  com- 
pany amounted  to  a  waiver  of  the  conditions  of 
the  policy  wherein  forfeiture  is  declared  as  a 
penalty  for  nonpayment  of  installments  of 
premium, 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  |S  372-378,  1041-1056,  1058-1070; 
Dec.   Dig.   «=177,   392.] 

4.  iRSXniANCB  <S=310,  371,  388— NONPATMEKT 

or  Premium  —  Forfeiture  —  Watvbb  — 

Presumption. 

An  insurance  company  may  waive  forfei- 
ture for  noncompliance  with  the  pirovisions  of  a 
policy  by  its  own  conduct,  and,  as  a  forfeiture 
IS  not  favored,  waiver  will  be  Inferred  whenever 
it  is  a  reasonable  inference  from  the  facts.  The 
provisions  of  the  policy  alone  do  not  of  them- 
selves work  a  forfeiture. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  g§  703,  761,  780,  ffiS,  840,  904,  943- 
946,  1026,  1027,  1030,  1035,  1040,  1057 ;  Dec 
Dig.  <S=310,  371,  388.] 

5.  Insueancb  €=645— Forfeiturb  Ci^tjsx— 
Waiver— Evidkncbv—Pmadinq. 

Ordinarily,  evidence  of  a  waiver  is  not  ad- 
missible, unless  waiver  is  pleaded;  but  this 
is  true  only  where  the  party  relying  upon  the 
waiver  had  an  opportunity  to  raise  it  by  proper 
pleading.  It  is  not  true,  if  waiver  is  properly 
relied  upon  by  plaintiff  as  rebuttal  matter  to 
meet  a  defense  raised  by  defendant  Held,  tliat 
in  this  case  the  point  of  waiver  is  raised  in  re- 
buttal to  meet  the  defense  of  forfeiture  attempt- 
ed to  be  raised  by  defendant 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  g$  1554,  1632-1644 ;  Dec.  Dig.  ^=> 
645.] 

Appeal  from  District  Conrt,  Lincoln  Cooii- 
ty;    Edward  A.  Walters,  Judge. 

Action  by  Rose  McKune  against  tbe  Con- 
tinental Casualty  Company,  a  corporation. 
From  a  Judgment  for  plaintiff,  defendant 
appeals.    Affirmed. 

Budge  &  Barnard,  of  Pocatello,  for  appel- 
lant Paul  S.  Haddock,  of  Sbo^one,  for 
respondent 


SULLIVAN,  0.  J.  This  is  an  action  to  re- 
cover on  an  accident  policy  issued  by  the  ap- 
pellant to  one  Frank  J.  McKune;  the  bene- 
ficiary named  In  the  policy  being  his  moth- 
er. Rose  McKune,  the  plaintiff  In  this  ac- 
tion. The  case  was  submitted  to  the  lower 
court  upon  an  agreed  statement  of  facts,  and 
thereupon  the  court  made  its  finding  of  facts, 
conclusions  of  law,  and  entered  Judgment  in 
favor  of  the  plalntifC  for  $1,000 ;  that  being 
tbe  amount  named  in  the  policy  of  insurance. 
The  appeal  is  from  the  Judgment 


€=»For  other  cases  see  same  topic  and  KEY-NUMBER  In  all  Key-Numbered  Olgeata  and  Indazw 
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The  assignments  of  error  specify  the  In- 
sufficiency of  the  evidence  to  Justify  the 
findings  and  Judgment,  as  well  as  certain  al- 
leged errors  of  law. 

The  following  facts,  among  others,  appear 
from  the  agreed  statement  of  facts: 

On  November  8,  1912,  Frank  J.  McKune 
made  a  written  application  to  the  defendant 
company  for  a  policy  of  accident  Insurance, 
which  policy  Is  attached  to  and  made  a  part 
of  said  stipulated  facts.  At  the  time  Mc- 
Kune made  said  application,  he  signed  a  pay 
order. drawn  on  the  Oregon  Short  Line  Rail- 
'way  Gompany  and  delivered  the  same  to 
the  defendant  Insurance  company,  a  copy  of 
wbldi  order  Is  attached  to  and  made  a  part 
of  the  stipulation.  Said  application  and 
order  were  received  by  the  defendant  com- 
pany at  its  branch  office  in  San  Frandlsco, 
Cat.,  on  November  19,  1912,  and  the  company 
thereupon  issued  and  delivered  to  said  Mc- 
Kune the  policy  sued  on  herein. 

On  November  8, 1912,  the  said  McKune  was 
In  the  employ  of  the  Oregon  Short  Line  Rail- 
way Company  as  an  "extra"  freight  brake- 
man,  and  continued  in  such  employment  un- 
til his  death  on  February  24,  1913.  As  such 
employ^  be  performed  intermittent  and~  Ir^ 
regular  service  as  required  by  said  railroad 
company,  and  hla  compensation  therefor 
was  based  upon  mileage  made  and  "over- 
time." The  earnings  of  said  McKune  were 
as  follows:  t>nring  November,  1912,  $65.12; 
December,  1912,  $82.02;  January,  1913, 
$51.47;    February,  1913,  $87.99. 

It  was  the  cdstom  of  said  railroad  com- 
pany to  pay  Its  employ&i  on  or  shortly  after 
the  15th  of  each  month  the  wages  earned 
dnring  the  previous  month,  after  deducting 
therefrom  the  amount  of  any  "pay  order" 
drawn  against  such  wages  by  the  employd. 
The  defendant  company,  pursuant  to  its  reg- 
ular custom  and  Immediately  upon  the  re- 
ceipt of  said  pay  order,  sent  the  same  to  the 
Oregon  Short  Line  Railway  Company,  and 
on  or  about  December  20,  1912,  billed  the 
McKune  account  to  the  railroad  company 
for  collection  of  the  first  installment  of 
premium  on  his  said  policy  from  bis  wages 
for  the  month  of  December,  1912.  Said 
billing  was  on  the  form  nsed  by  the  defend- 
ant company  commonly  called  a  "paymas- 
ter's return  list,"  and  consisted  of  several 
sheets.  Said  bill  was  made  up  in  the  office 
of  the  defendant  company  and  contained  the 
I  names  of  the  employes  of  the  railroad  com- 
pany who  had  given  pay  orders  to  the  de- 
fendant company  authorizing  deductions  or 
premiums  from  their  wages  for  the  month 
of  December,  1912.  Copies  of  said  sheets 
are  attached  to  said  stipulated  facts  and 
made  a  part  thereof. 

The  first  installment  of  premium  In  the 
sum  of  $15  was  deducted  by  the  paymaster 
of  the  railroad  company  pursuant  to  said 
pay  order  of  McKune.  Said  exhibit,  togeth- 
er with  a  remittance  of  $15  to  cover  the 


deduction  made  from  McKune'a  wages  for 
December,  was  forwarded  by  the  railroad 
company  to  the  San  Francisco  office  of  the 
defendant  and  received  there  on  January  20, 
1913.  Thereafter  the  defendant  company 
included  the  name  of  McKune  on  the  paymas- 
ter's return  list  for  the  month  of  January, 
1913.  Said  list  was  made  up  at  the  San 
Francisco  office  of  the  defendant  and  sent  to 
the  railroad  company  two  or  three  days 
later.  A  copy  of  the  particular  sheet  of  the 
January  billing  on  which  the  name  of  Mc- 
Kune appeared  la  attached,  to  and  made  a 
part  of  the  stipulation  of  facts.  A  penciled 
memorandum  appears  on  said  sheet  opposite 
the  name  of  McKune,  as  follows:  "Not 
enough  time  In."  On  November  20,  1912, 
McKune  executed  In  favor  of  one  Land  a 
pay  order  in  the  sum  of  $50  at  Olenns  Ferry 
for  a  watch  purchased  from  Land,  and  the 
pay  order  provided  for  the  deduction  of  $20 
from  the  November,  1912,  wages  of  McKune, 
$20  from  the  December,  1912,  wages,  and 
$10  from  the  January,  1913,  wages.  Said 
order  was  executed  In  duplicate  and  one 
copy  thereof  transmitted .  to  Stevenson,  su- 
perintendent of  the  Idaho  division  of  said 
railroad  company,  and  by  him  transmitted 
to  the  paymaster  of  the  Oregon  Short  Line 
Railroad  Company  at  Salt  Lake.  McKune 
resided  at  the  railroad  company's  hotel  and 
gave  further  additional  pay  orders,  payable 
out  of  his  January,  1913,  wages,  for  the  sum 
of  $50,  and  he  was  also  liable  for  a  hospital 
fee  In  the  sum  of  60  cents.  The  railroad 
company  made  disposition  of  McKune's  Jan- 
uary wages  on  or  about  the  15th  of  Febru- 
ary by  disbursing  the  same  as  follows: 

1  hotel  pay  order $30  00 

1  watch  pay  order 10  00 

1  hospitu  fee 50 

Balance  paid  McKune 10  97 

Total   earned $51^47 

In  making  payment  of  the  said  sum  of  $10.- 
97  to  McKune,  the  usual  form  of  check  of 
the  railroad  company  was  employed,  and  con- 
tained no  statement  or  information  as  to  the 
amount  earned  by  said  McKune  nor  as  to 
what  pay  orders  had  been  honored.  The  de- 
fendant had  no  knowledge  that  the  second  In- 
stallment of  premliui  had  not  been  deducted 
from  the  January  wages  of  McKune  until 
the  receipt  of  Exhibit  E  on  February  20, 
1913.  There  had  been  stamped  Che  word 
"lapsed"  on  said  Exhibit  E  opposite  the  name 
of  the  insured,  and  his  account  was  marked 
as  "lapsed"  on  the  records  of  the  defendant 
company.  On  the  same  date,  to  wit,  Febru- 
ary 20th,  the  defendant  mailed  to  McKune  at 
Shoshone,  Idaho,  a  certain  notice,  a  copy  of 
which  is  attached  to  the  stipulation  of  facts 
and  made  a  part  thereof.  Said  "lapse"  no- 
tice was  not  received  by  the  Insured  dur- 
ing his  lifetime^  but  wds  received  by  the 
plaintiff.  Rose  McKune,  after  her  son's  death. 

McKune  died  on  the  24th  of  February  from 
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injuries  received  on  that  day  by  reason  of 
being  caught  between  cars  and  crushed  while 
making  a  coupling.  His  death  was  caused 
solely  by  Injuries  effected  through  accidental 
means  and  was  occasioned  in  a  manner  cov- 
ered by  the  terms  ot  the  policy.  Rose  Mc- 
Kune,  as  reaulred  by  the  terms  of  said  pol- 
icy, gave  notice  and  filed  proof  of  the  death 
of  McEune.  The  death  notice  was  received 
by  the  defendant  company,  at  its  San  Fran- 
cisco office  March  S,  1913,  and  this  was  the 
first  notice  or  knowledge  the  defendant  com- 
pany had  of  the  injury  and  death  of  Mc- 
Kune.  Deceased's  name  was  Included  by  the 
defendant  company  on  its  paymaster's  re- 
turn Ust  for  the  month  of  February,  1913, 
and  this  Ust  was  made  up  in  the  San  Fran- 
cisco ofllce  of  the  defendant  on  or  about  the 
20th  of  February,  1913.  The  sum  of  |30  was 
deducted  by  the  railroad  company  from  the 
wages  of  said  McKune  earned  by  bim  in  the 
month  of  February,  1913,  and  forwarded  by 
the  railroad  company,  together  with  the  pay- 
master's return  list  or  sheet,  to  the  San 
Francisco  .office  of  the  defendant  company 
and  was  received  there  on  or  about  March 
20,  1913.  The  defendant  company  bad  no 
Imowledge  as  to  whether  or  not  any  deduc- 
tion had  been  made  by  the  railroad  company 
from  the  February  wages  of  McKune  until 
the  receipt  of  said  remittance  together  with 
Exhibit  H. 

Said  ^30  upon  its  receipt  at  the  San  Fran- 
cisco office  of  the  defendant  was  placed  in 
the  "Susikense  Account,"  and  the  claim  was 
then  taken  up  with  the  main  office  ^of  the  de- 
fendant at  Chicago,  111.,  and  on  April  29, 
1913,  the  defendant's  check  for  $30  was  mail- 
ed from  the  San  Francisco  office  of  the  de- 
fendant to  the  plalntUI  and  was  received  by 
her.  She  declined  to  accept  the  $30  and  re- 
turned the  same  to  the  defendant  company. 
The  defendant  company  Is  ready  and  willing 
to  return  said  $30  to  whomsoever  may  be 
entitled  to  It.  In  all  of  its  actions  in  connec- 
tion with  the  policy  of  said  McKune,  the  de- 
fendant company  has  pursued  the  same  course 
it  has  always  pursued  under  similar  circum- 
stances In  connection  with  similar  policies 
held  with  It  by  other  employes  of  the  Oregon 
Short  Line  Railway  Company. 

It  is  also  stipulated  that  sometimes  wages 
earned  by  "extra"  freight  brakemen,  such  as 
McKune,  whose  duties  were  similar  to  those 
of  McKune,  earned  In  the  last  day  or  two  of 
a  month,  would  be  included  in  the  wages  of 
the  employ^  the  next  succeeding  month.  It 
Is  further  stipulated  that  in  this  particular 
case  no  wages  earned  by  McKune  in  January 
were  carried  over  to  February,  and  no  wages 
earned  in  December  were  carried  over  to 
January^ 

At  the  end  of  each  run  the  conductor  In 
charge  of  the  train  on  which  McKune  was 
working  would  make  up  a  slip  showing  the 
amount  earned  on  the  run,  and  this  slip  was 


in  every  Instance  signed  by  McKune  and  tor- 
warded  by  the  conductor  to  the  proper  of- 
ficial of  the  railroad  company.  It  was  tbe 
custom  of  the  company  to  honor  watch  and 
board  orders  and  hospital  fees  in  preference 
to  Insurance  fees,  where  the  sum  earned  was 
insufficient  to  pay  aU  off. 

From  the  foregoing  facts,  the  trial  conrt 
made  its  finding  of  facts,  conclusions  of  law, 
and  entered  Judgment  in  favor  of  tbe  plain- 
tiff for  11,000. 

[1,  2}  The  main  contention  of  the  appellant 
is  that  the  finding  of  facts  Is  not  sastained 
by  the  evidence,  and  for  that  reason  the  Judg- 
ment is  not  based  npon  the  agreed  facts,  but 
upon  the  facts  as  fonnd  by  the  court,  and 
counsel  proceed  in  their  printed  brief  to  crit- 
icize, the  findings  made  by  the  court  and  con- 
tend that  certain  of  such  findings  are  not 
supported  by  the  evidence: 

It  must  be  conceded  that  some  of  the  find- 
ings made  by  the  court  were  not  necessary 
under  the  facts  of  the  case,  and  it  was  not 
necessary  for  the  court  to  make  any  findings 
of  its  own,  as  it  might  have  adopted  the 
facts  as  stipulated  as  the  finding  of  tbe  court 
Tbe  reason  why  finding  of  facts  is  not  neces- 
sary in  cases  of  this  kind  is  because  the 
stipulation  of  facts  takes  the  place  of  the 
court's  findings,  and  i^  on  the  stipulated 
facts,  the  court  has  made  findings. that  were 
not  necessary  and  not  supported  by  the  evi- 
dence, that  will  not  be  permitted  to  vitiate 
the  Judgment  The  Judgment  must  be  tested 
by  the  agreed  statement  of  facts,  and  not  by 
findings  of  fact  made  by  the  court  in  such 
a  case.  The  stipulated  facts  are  before  this 
court  and,  if  the  law  applicable  to  sncb  facts 
warranted  the  Judgment  entered  by  the  trial 
court,  this  court  ought  not,  and  will  not,  re- 
verse that  Judgment  simply  because  the  conrt 
has  found  some  tilings  as  facts  that  were  not 
stipulated. 

It  was  said  in  McMenomy  y.  White,  115 
Cal.  339,  47  Pac.  109,  as  foUows: 

"The  objections  to  certain  findings  upon  the 
ground  that  they  were  not  justified  by  the  eri- 
dence  cannot  be  sustained.  As  the  case  was  sab- 
mitted  upon  an  agreed  gtatement  of  the  facts, 
no  findings  were  necessary;  the  only  question 
being  as  to  what  was  the  law  applicable  to  those 
facte." 

In  the  case  before  us  the  question  is:  What 
is  the  law  applicable  to  the  stipulated  factf^, 
regardless  of  the  finding  of  facts  made  by  tbe 
court?  We  are  satisfied  that  the  stipulated 
facts  support  the  Judgment 

It  Is  therefore  not  necessary  to  send  the 
case  back  to  the  trial  court  to  change  In  any 
manner  its  finding  of  facts.  As  bearing  up- 
on some  of  the  questions  involved  In  this 
case,  see  Continental  Casualty  Co.  ▼.  Jen- 
nings, 45  Tex.  Civ.  App.  14,  99  S.  W.  423: 
Loftis  V.  Pacific  Mutual  Life  Ins.  Cd,  3S 
Utah,  632, 114  Paa  134. 

Finding  no  reversible  error  tn  the  record, 
the  Judgment  must  be  affirmed,  and  it  Is  so 
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ordered,  with  costs  in  favor  of  the  respond- 
ent. 

MORGAN,  X,  concurs.  BODGE,  J.,  took 
no  part  in  the  decision  of  this  case. 

On  Beliearing. 

McCarthy,  District  Judge.  A  rehearing 
was  granted  in  this  cause,  and  the  principal 
point  urged  in  the  argument  on  the  rehearing 
is  that  the  insurance  policy  issued  by  appel- 
lant to  respondent  had  lapsed  before  the 
death  of  the  insured  for  failure  to  pay  an 
installment  of  the  premium. 

It  appears  from  the  stipulation  of  facts 
that  the  policy  was  issned  as  of  November 
8, 1912,  upon  an  application  of  the  same  date. 
In  the  application  the  insured  agreed  to  pay 
a  yearly  premium  of  $60  in  four  installments 
of  $15  each.  The  following  languajge  is  used 
in  the  application : 

"I  agree  to  pay  therefor  $60.00  in  4  Install- 
ments of  $15.00  each.  If  paymaster's  order  is 
given  to  provide  for  the  payment  of  these  in- 
stallments, I  agree  to  pay  them  as  therein  pro- 
vided, and  do  hereby  make  such  order  a  part  of 
my  contract  with  the  company.  •  •  •  I  fur- 
ther agree  that  if  any  payment  be  not  made  by 
12  o'clock  noon,  standard  time,  of  the  day  when 
due,  as  above  specified,  all  my  rights  under 
said  policy  and  the  rights  of  the  beneficiary 
thereunder  shall  then  and  thereby  become  void, 
and  that  my  policy  can  be  reinstated  only  at 
the  option  of  the  company  as  provided  in  the 
policy  and  that  no  claim  for  loss  arising  be- 
tween the  time  of  such  forfeiture  and  reinstate- 
ment shall  be  good  against  the  company." 

The  insured  also  signed  a  pay  order  au- 
thorizing his  employer,  the  Oregon  Short 
Line  Railroad  Ck>mpany,  to  deduct  his  pre- 
mium in  four  installments  of  $15  each  from 
bis  wages  for  the  months  of  December,  1912, 
and  January,  February,  and  March,  1918. 
The  pay  order  contains  the  fallowing  lan- 
guage: 

"  •  •  •  and  further,  at  the  option  of  the 
Continental  Casualty  Company,  to  pay  any  in- 
stallment, payment  of  which  has  been  in  default 
from  any  reason  whatever,  from  my  wages 
from  any  month  thereafter  succeedine. 

"I  understand  and  agree  as  to  the  duration 
of  my  insurance ;  •  •  •  (2)  that  if  premium 
is  payable  in  four  installments  the  payment  of 
the  first,  second,  third  and  fourth  installments 
shall  continue  my  policy  in  force  for  respec- 
tive periods  of  two,  two,  three  and  five  months, 
•  •  *  all  such  periods  to  be  computed 
successively  from  the  date  of  the  policy;  (3) 
that  the  failure  to  pay  any  installment  of.  pre- 
mium, from  whatsoever  cause  it  may  arise,  shall 
terminate  my  said  policy  at  the  expiration  of 
the  specified  period  without  any  notice;  (4) 
that  the  paymaster  is  my  agent  and  his  action 
entirely  at  my  risk ;  (5)  that  should  default  be 
made  in  the  payment  of  any  installment  and  the 
defaulted  installment  afterwards  be  paid,  then 
such  payment  shall  reinstate  my  policy  only 
from  the  date  of  acceptance  of  the  overdue  pre- 
mium as  provided  in  the  policy." 

The  insurance  policy  contains  the  follow- 
ing provisions : 

"The  company  shall  not  be  liable  for  any  loss 
occurring  while  the  assured  shall  be  in  default 
in  the  payment  of  any  premium.  If  this  policy 
shnll  lapse  at  any  time  by  reason  of  the  failure 
of  the  assured  to  pay  premium  as  agreed  the 
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subsequent  acceptance  of  the  overdue  premium 
by  the  company  •  *  *  ghall  reinstate  the 
policy  as  to  accidental  insurance  to  cover  diS' 
ability  or  death  resulting  from  accidental  in- 
jury thereafter  sustained.*' 

The  pay  order  gave  the  insurance  com- 
IMiny  option  to  collect  any  installment,  pay- 
ment of  which  had  been  defaulted  for  any 
reasons  whatever,  from  wages  for  any  month 
thereafter  succeeding,  and  further  provided : 

"Should  default  be  made  in  the  payment  of 
any  installment  and  the  defaulted  installment 
afterwards  be  paid  then  such  payment  shall  re; 
instate  my  policy  only  from  the  date  of  accept- 
ance of  the  overdue  premium  as  provided  in  the 
poUcy." 

The  insurance  company  sent  the  railroad 
company  a  notice  authorizing  the  deduction 
of  the  first  installment  from  the  insured's 
wages  for  December,  1912.  The  December 
wages  were  payable  about  the  middle  of  Jan- 
nary,  and  the  installment  was  received  by 
the  insurance  company  on  January  20,  1913. 
The  installment  from  the  January  wages  was 
not  paid.  About  February  20th  the  insur- 
ance company  learned  that  the  deduction 
from  the  January  yvages  had  not  been  made, 
and  sent  the  insured,  a  notice,  marked  "Ex- 
hibit G,"  reading  as  follows: 

"This  is  to  inform  you  that  we  have  been  un- 
able to  collect  the  second  installment  on  order 
No.  2206520  given  by  you  on  paymaster  of  the 
Oregon  Short  Line  Railroad  Co.  •  •  •  to 
pay  the  premium  on  your  insurance.  This  in- 
stallment of  $15.00  should  be  sent  to  this  com- 
pany immediately.  Otherwise  you  will  be  with- 
out insurance  until  the  overdue  premium  is  re- 
ceived in  the  usual  way  from  your  payniaster. 
No  man  can  afford  to  be  without  insurance.  'It 
is  better  to  be  safe  than  to  be  sorry.' " 

The  Insurance  company,  in  making  up  the 
February  paymaster's  list,  included  the  name 
of  the  insured  In  order  that  the  installment 
from  the  January  wages  might  be  collected, 
and  sent  this  list  to  the  railroad  company 
about  February  20th.  On  February  24th, 
the  insured  was  killed,  and  the  insurance 
company  learned  of  this  fact  on  March  3d. 
It  never  recalled  the  demand  made  on  the 
railroad  company  for  payment,  and  received 
payment  from  the  railroad  company  out  of 
wages  due  the  insured  on  March  20th.  It 
kept  this  money  until  April  29th,  and  then 
tendered  it  back  and  attempted  to  declare  a 
forfeiture  of  the  policy. 

[3, 4]  The  contention  of  the  appellant  Is 
that  the  insurance  policy  was  forfeited  at 
the  time  of  the  insured's  death  by  reason  of 
nonpayment  of  an  installment  from  the  Jan- 
uary wages.  It  occurs  to  us  that  the  first 
question  is:  How  long  did  the  payment  from 
the  December  wages,  received  on  January 
20,  1912,  continue  the  policy  in  force? 

The  pay  order  says  that  if  the  premium  la 
payable  in  four  Installments  the  payment  of 
the  first,  second,  third,  and  fourth  install- 
ments shall  continue  the  policy  in  force  for 
respective  periods  of  two,  two,  three,  and  five 
months;  all  such  periods  to  be  computed  suc- 
cessively from  the  date  of  the  policy.  This 
apparently  contemplates  that  there  shall  be 
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a  first  payment  at  the  time  the  policy  Is  Is- 
sued trbich  shall  continue  the  policy  In  force 
for  two  months  from  that  time,  and  that 
there  shall  then  be  a  second  payment  which 
shall  continue  the  policy  in  force  for  two 
months  more.  In  this  case  it  is  apparent 
that  the  Crst  payment  wasi  waired.  The 
company  gave  McKune  credit  for  the  first 
paym^it,  and,  if  he  had  died  during  the  first 
two  months,  the  policy  would  hare  been  In 
force  upon  payment  of  the  premium  after  his 
death.  The  first  payment  which  he  made 
took  the  place  of  the  second  payment,  in  the 
ordinary  case.  In  the  ordinary  case,  the  sec- 
ond payment  would  continue  the  policy  in 
force  for  two  months  from  its  dat& 

It  may  thus  be  reasonably  contended  in 
this  case.  In  accordance  with  the  language  of 
the  pay  order,  that  the  payment  made  on 
January  20th  continued  the  policy  In  force 
tor  two  months  from  its  date;  The  use  of 
the  language  to  the  eftect  that  all  periods  are 
to  be  computed  successively  from  the  date  of 
the  policy  fumlsiies  some  ground  for  an  argu- 
ment to  the  contrary,  but  this  argument  is 
met  by  the  fact  above  pointed  out  that  the 
first  payment  was  waived  and  the  payment 
made  on  January  20th  is  to  be  considered  as 
similar  to  the  second  payment  in  the  ordina- 
ry case. 

It  the  construction  of  an  Insurance  policy, 
lis  applied  to  the  facte  of  the  case,  is  a  mat- 
ter of  doubt,  then  we  are  Inclined  to  think 
that  a  construction  is  to  be  favored  which 
prevents  a  forfeiture,  rather  than  one  which 
favors  a  forfeiture.  This  is  a  reason  for 
favoring  the  construction  above  outlined. 
There  may  be  other  provisions  in  the  pay 
order  and  policy  which  favor  a  different  con- 
struction; but,  tn  such  cases,  we  hold  that 
those  provisions  should  be  given  effect  which 
prevent  a  forfeiture,  rather  than  those  which 
favor  one. 

Since  the  payment  on  January  20th  con- 
tinued the  ];>ollcy  in  force  for  two  months,  or 
until  March  20th,  and  the  insured  was  killed 
on  February  24th,  it  is  evident  that  he  was 
not  in  default  at  the  time  of  his  death. 

The  construction  of  the  contract  which  we 
have  adopted  disposes  of  the  case,  but  we 
think  It  well  to  advert  to  the  question  of 
waiver,  which  was  also  mentioned  in  the 
argument 

The  respondent  contends  that,  even  If  the 
insured  was  in  default^  at  the  time  of  his 
death,  the  insurance  company  waived  its 
right  to  insist  upon  a  forfeiture  of  the  pol- 
icy by  its  conduct  in  first  demanding  pay- 
ment of  the  past  due  premium;  second,  fail- 
ing to  recall  that  demand,  even  after  learn- 
ing of  the  insured's  death ;  and,  third,  keeping 
the  money  for  over  thirty  days  after  receiv- 
ing it.  It  is,  of  course,  the  settled  law 
that  an  insurance  company  may  waive  a  for- 
feiture, and  that,  a  forfeiturie  being  not  fa- 
vored, a  waiver  will  be  inferred  whenever  It 


is  a  reasonable  Inference  from  the  facts.  The 
mere  provisions  of  the  policy  do  not  of  them- 
selves work  a  forfeiture.  The  question  Is 
whether  the  company  so  conducted  itself  that 
it  Is  able  to  insist  upon  the  forfeiture  provi- 
sions of  the  policy. 

[6]  Before  referring  to  the  merits  of  this 
question  of  waiver,  a  question  of  pleading 
must  be  disposed  of.  The  appellant  contends 
that,  since  the  plaintiff  dqes  not  plead  a  waiv- 
er in  his  complaint,  the  question  of  waiver 
cannot  t>e  considered.  Ordinarily  evld^ice  of 
a  waiver  is  not  admissible  unless  waiver  is 
pleaded.  This,  of  course,  is  true  only  where 
the  party  relying  upon  the  waiver  had  an 
opportunity  to  raise  it  by  proper  pleadings. 
It  Is  not  true  if  waiver  is  properly  relied  up- 
on by  a  plaintiff  as  rebuttal  matter  to  meet 
a  defense  raised  by  the  defendant,  because 
in  this  state  no  pleading  by  way  of  replica- 
tion is  necessary;  In  this  case  the  point  of 
waiver  is  raised  in  rebuttal  to  meet  the  de- 
fense of  forfeiture,  attempted  to  be  raised  by 
the  defendant  The  facts  upon  which  the 
waiver  is  based  are  aU  contained  In  the  stip- 
ulation without  any  objection  on  the  ground 
of  insufflciency  of  the  pleading.  Under  these 
facts,  we  think  that  it  would  be  the  height 
of  technicality  to  refuse  to  consider  the  ques- 
tion of  waiver. 

Returning  to  a  consideration  of  the  ques- 
tion of  waiver  on  the  merits,  we  call  atten- 
tion to  the  case  of  Loftis  t.  Pacific,  etc.,  Ins. 
Co.,  38  Utah,  532,  114  l^c.  134,  in  which  the 
Supreme  Court  of  Utah  held  that  the  right  to 
insist  upon  a  forfeiture  was  waived  in  a  case 
very  similar  to  the  present  one,  so  far  as  the 
provisions  of  the  policy  and  the  conduct  of 
the  insurance  company  are  concerned.  E)ren 
if  it  should  be  held  that  the  Insured  ^ras  in 
default  at  the  time  of  his  death,  and  that 
the  company  therefore  had  a  right  to  Insist 
upon  a  forfeiture,  we  think  that  that  right 
was  waived  by  the  company  in  this  case  by 
its  conduct  as  above  outlined.  The  notice 
sent  to  him  is  to  be  reasonably  construed  as 
a  demand  for  payment  rather  than  a  notice 
of  forfeiture.  The  failure  to  recall  the  de- 
mand upon  the  railroad  company  after  learn- 
ing of  the  insured's  death  is  more  consistent 
with  an  Intention  to  waive  the  forfeiture 
than  with  an  intention  to  insist  apon  it. 
Keeping  the  money  for  a  length  of  time  which 
this  court  considers  to  be  unreasonable  un- 
der the  circumstances,  before  returning  it 
is  also  inconsistent  vtrith  an  intentioa  to  de- 
clare a  forfeiture. 

We  have  reached  the  conclusion  tliat  the 
questions  involved  in  the  petition  for  rehear- 
ing and  presented  to  the  court  upon  the  re- 
argument  were  correctly  decided  in  tlie  orig- 
inal opinion  in  this  case,  which  Is,  accord- 
inj^y,  adhered  to. 

SUIiLIYAM,  a  J.,  and  MORGAN,  J,  c(m- 

cur. 
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Din>ACEE  T.  VAUGHT. 
(Supreme  CSonrt  of  Idaho.    Jan.  25,  1916.) 

1.  Apfkai.  and  Esbob  ^=>€12— Pbxsentation 
FOB  Review— Denial  of  New  Tbiai,— Ceb- 

TIFICATE  or  TbANSCBIPT. 

Section  4819,  Rev.  Codes,  provides  that  on 
appeal  from  an  order,  except  an  order  granting 
or  refusing  new  trial,  the  appellant  must  fur- 
nish the  court  with  a  copy  of  toe  papers  used  on 
the  bearing  In  the  court  below.  Section  4821, 
Rev.  Codes,  provides  that  the  copies  mentioned 
in  section  4819,  Rev.  Codes,  must  be  certified 
to  be  correct  by  the  clerk  or  attorneys. 

[B2d.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  53  2694-2701 ;  Dec.  Dig.  <8=> 
«12.] 

2.  Appeal  and  Bbbob  ®=>612— Pbesentation 
K)B  Review— Denial  of  New  Tbial— Ckb- 

TIFICATE   or  TBANSCBIPT. 

Where,  upon  an  appeal  from  an  order  dis- 
missing a  motion  for  a  new  trial  because  same 
was  not  prosecuted  with  due  diligence,  the  tran- 
script contains  no  certificate  showing  that  the 
papers  and  records  therein  were  used  by  the 
judge  upon  the  hearing  of  such  motion,  but 
nierely  contains  a  certificate  from  the  clerk  to 
the  effect  that  it  is  a  true  and  correct  transcript 
of  the  proceedings  therein  contained,  such  cer- 
tificate does  not  comply  with  the  statutory  re- 
quirement and  the  rules  of  this  court,  and  the 
appeal  will  be  dismissed. 

[Ed.  Note. — £V>r  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §8  2694-2701 ;  Dec.  Dig.  <8=» 
612.] 

Appeal  from  District  Court,  Blaine  County; 
Edward  A.  Walters,  Judge. 

Action  by  Frank  O.  Dudacek  against  J.  E. 
Vaugbt  From  an  order  dismissing  a  motion 
for  new  trial,  defendant  appeals.  Appeal  dis- 
missed. 

Angel  &  Boyle,  of  Halley,  for  appellant. 
F.  G.  White,  of  Boise,  C.  H.  Edwards,  of  San 
Francisco,  Cal.,  and  Sullivan,  Sullivan  & 
Baker,  of  Halley,  for  respondent 


BOTHWEDL,  District  Judge.  This  is  an 
appeal  by  the  defendant,  J.  E.  Taught,  from 
an  order  made  by  the  Honorable  Edward  A. 
Walters,  Judge  of  the  Fourth  Judicial  district, 
sustaining  objections  to  hearing  a  motion  for 
a  new  trial  and  dismissing  said  motion  be- 
cause the  same  was  not  prosecuted  with  due 
diligence. 

The  transcript  contains  a  certificate  made 
by  the  derk,  certifying  that  the  transcript 
was  compiled  an'd  bound  under  his  direction 
as  a  true  and  correct  transcript  of  the  pro- 
ceedings therein  contained.  The  transcript 
contains  no  certificate  showing  that  the  pa- 
pers and  records  It  contains  were  used  by  the 
trial  Judge  upon  the  hearing.  Thus  under 
the  record  in  this  case,  this  court  Is  required 
to  pass  upon  an  order  of  the  trial  court  with- 
out knowing  what  papers  and  records  were 
considered  on  the  hearing. 

[t,  2]  Section  4819,  Rev.  Codes,  provides 
that  on  appeal  from  an  order,  except  an  order 
granting  or  refusing  a  new  trial,  the  appel- 
lant must  furnish  the  court  with  a  copy  of 


papers  used  on  the  hearing' in  the  court  be- 
low. 

Section  4821,  Rev.  Clodes,  provides  that  the 
copies  mentioned  In  section  4819,  supra,  must 
be  certified  to  be  correct  by  the  clerk  or  at- 
torneys. 

Rule  24  of  this  court,  which  was  formerly 
rule  21,  prescribes  a  convenient  form  of  certif- 
icate to  be  used  on  appeals  of  this  nature.  The 
transcript  on  appeal  in  this  case  was  filed  In 
this  court  on  April  6,  1914.  Respondent's 
brief  was  filed  July  29,  1914,  and  the  atten- 
tion of  counsel  for  appellant  was  therein  di- 
rected to  the  failure  of  the  transcript  to  con- 
tain a  proper  certificate,  in  the  following 
language  : 

"It  will  IM  farther  noted  that  the  transcript 
in  this  court  does  not  contain  the  certificate  re- 
quired by  rule  21  of  this  court  as  to  the  papers 
used  on  the  hearing  of  the  contested  motion ; 
that  is,  the  motion  to  dismiss  and  the  objec- 
tions to  the  hearing  of  the  motion  for  a  new 
triaL  The  record  fails  to  show  what  papers 
were  before  the  court  or  considered  by  it  in 
passing  iipon  the  objections  and  motion  of  re- 
spondent 

The  cause  was  assigned  for  hearing  and 
oral  argument  on  January  12,  1916,  but  was 
submitted  only  on  briefs.  Had  appellant 
seriously  desired  the  appellate  court  to  pass 
upon  the  merits  of  his  appeal,  he  has  had 
ample  time  to  suggest  a  diminution  of  the 
record,  as  provided  by  rule  32  of  said  court 

The  question  of  the  absence  of  the  certifi- 
cate that  the  transcript  is  required  to  con- 
tain, showing  that  the  papers  and  records 
contained  therein  were  used  by  the  trial 
Judge  on  an  appeal  from  an  order  other  than 
one  granting  or  refusing  a  new  trial,  has  been 
before  this  court  In  Simmons  Hardware  Co. 
V.  Alturas  Commercial  Club,  4  Idaho,  334,  39 
Pac.  653,  95  Am.  St  Rep.  66;  Village  of  Sand 
Point  V.  Doyle,  9  Idaho,  236,  74  Baa  861; 
Knutsen  v.  Phillips,  16  Idaho,  267,  101  Paa 
596 ;  and  from  an  order  granting  or  refusing 
a  new  trial,  in  Steve  v.  Bonners  Ferry  Lum- 
ber Co.,  13  Idaho,  384,  92  Pac.  363 ;  Doust  v. 
Rocky  Mt  Bell  TeL  Co.,  14  Idaho,  679,  95 
Pac.  209 ;  Johnston  v.  Bronson,  19  Idaho,  449, 
114  Pac  6. 

In  the  case  of  Village  of  Sand  Point  ▼. 
Doyle^  supra,  which  was  an  appeal  from  an 
order  granting  a  temiwrary  Injunction,  the 
court  said  : 

"The  transcript  In  this  case  contains  no  cer- 
tificate showing  that  the  papers  and  records  it 
contains  were  used  by  the  judge  upon  the  hear- 
ing.- but  merely  contains  a  certificate  from  the 
clerk  that  they  are  true  and  correct  copies  of 
the  papers  it  purports  to  contain  as  the  same 
appear  on  file  in  his  office.  This  certificate  is 
good  as  far  as  it  goes,  but  falls  short  of  showing 
that  the  papers  contained  in  the  transcript  were 
used  by  the  district  judge  upon  the  hearing  of 
the  motion.  Many  other  papers  and  documents 
might  have  been  used,  for  aught  this  record 
shows,  or  many  of  the  papers  in  this  transcript 
may  not  have  been  presented  to  the  judge  at  alL 
It  would  be  a  dangerous  practice  for  this  court 
to  pasa  upon  such  appeals  without  having  before 
it  copies  of  all  the  papers  used  upon  the  bear- 
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ing  properly   identified  by   certificate   ai  con- 
templated by  statute.^ 

And  so.  In  this  case  we  may  say,  In  addi- 
tion to  rule  27  (formerly  nile  24),  adopted  by 
the  Supreme  Court  of  this  state,  which  re- 
quires a  strict  compliance  with  the  require- 
ments of  the  rules  concerning  preparation  of 
transcripts,  tliat  this  being  an  appeal  from 
an  order  under  section  4819,  Rev.  Codes,  oth- 
er than  granting  or  refusing  a  new  trial, 
the  appellant  must  furnish  the  court  with  a 
copy  of  the  papers  used  on  the  hearing  in 
the  court  below;  and  under  section  4821  the 
transcript  must  contain  a  certificate  that 
tbey  are  the  papers  required  by  section  4819, 
and  were  the  papers  used  on  the  hearing  In 
the  conrt  below. 

A  failure  to  furnish  such  a  certificate  af- 
fords nothing  for  the  appellate  court  to  pass 
upon,  and  will  necessitate  a  dismissal  of  the 
appeal  upon  the  court's  own  motion.  A  judg- 
ment affirming  or  reversing  the  order  of  the 
trial  court,  under  the  record  In  this  case, 
would  be  purely  conjecture. 

It  follows  that  the  appeal  must  be  dis- 
missed; and  It  Is  so  ordered.  Costa  awarded 
to  respondent 

BUDGE  and  MORGAN,  JJ.,  concnr. 

(24  Wyo.  M)  " 

PETERS  ▼.  KIIiLIBREW  et  aL     (No.  85&) 
(Supreme  Court  of  Wyoming.     Feb.  14,  1916.) 

1.  Mechanics'  Liens  €=>13— Pkofebtt  Sub- 
ject—School BuiLDiNas. 

The  provision  of  the  mechanics'  lien  law 
(Comp.  St  1910,  I  3799)  that  "eveir  mechanic 
or  other  person,  who  shall  •  ♦  •  perform 
any  work,    *     *    *    or  famish  any  materials 

•  •    •    for  any  building    •    •    •    ghall  have 

*  *    *    a  lien  upon  such  building"  did  not  give 
'  a  materialman  a  lien  for  brick  furnished  in  the 

construction  of  a  county  high  school  building. 

[Ed.  Note. — For  other  cases,  see  Mechanics' 
Liens,  Cent  Dig.  H  14, 16;  Dec.  Dig.  «=3l3.1 

2.  Mechanics'  Liens  ^»228— Constbdction 
OF  School  Building— Material  Fubmsh- 
ED— Liability  to  Subcontbaotob— Failubb 
to  Require  Bond. 

That  a  school  board  neglected  to  require  a 
school  building  contractor,  who  afterwards  be- 
came bankrupt,  to  give  the  bond  a{;ainst  mechan- 
ics' liens  provided  for  by  the  building  contract 
did  not  render  the  school  district  liable  for  ma- 
terial furnished  by  a  subcontractor  and  used  in 
the  construction  of  the  building. 

[Ed.  Note.— For  other  cases,  see  Mechanics' 
Liens,  Dec.  Dig.  iS=>229.] 

Error  to  District  Court  Converse  County ; 
Charles  B.  Winter,  Judge. 

Action  by  Howard  O.  Peters  against  W.  L. 
Killibrew  and  another.  Judgment  for  de- 
fendants, and  plaintiff  brings  error.  Af- 
firmed. 

Stansbury  &  Stansbury,  of  Douglas,  for 
plaintiff  in  error.  John  D.  Clark,  of  Chey- 
enne, for  defendant  In  error  Converse  Coun- 
ty High  SchooL 

BEARD,  3.  The  defendant  In  error  Con- 
verse Cbunty  High  School  Is  a  school  district 


and  body  corporate,  organized  and  existing 
under  and  by  virtue  of  chapter  142,  Comp. 
Stnt.  1910.  The  other  defendant  In  error, 
Killibrew,  had  a  contract  with  the  school 
dlstrl<>t  to  furnish  the  materials-  for,  and  to 
construct,  a  school  huildlng  for  said  school 
district  The  plaintiff  In  error  furnished  to 
Killibrew  certain  brick  for  said  bulldli^ 
KUUbrew  failed  to  pay  for  all  of  said  brick, 
and  plaintiff  'sought  by  this  action  to  bold 
the  school  district  for  the  balance  dne  him 
for  said  brick,  and  to  establish  and  enforce  a 
mechanic's  Hen  on  the  building  and  the  lots 
on  which  It  Is  situated.  A  general  demurrer 
was  sustained  to  the  petition,  Judgment  was 
rendered  for  defendant  for  costs,  and  plain- 
tiff brings  error.  But  two  questions  arise  In 
the  case:  First  Is  the  property  subject  to 
mechanics'  liens?  and,  second,  is  the  scbool 
district  otherwise  liable  under  the  facts  al- 
leged In  the  plaintiff's  petition? 

[1]  The  first  question  has  been  before  the 
courts  of  last  resort  In  many  of  the  sta^ 
upon  statutes  similar  to  those  of  this  state, 
and  It  has  been  almost  uniformly  held  that 
public  property,  such  as  the  school  building 
and  the  lots  upon  which  the  same  is  situated 
as  In  this  case,  are  not  subject  to  mechanics^ 
ilens.  In  the  absence  of  a  statute  expressly 
so  providing,  and  that  such  general  or  com- 
prehensive language  as  Is  used  In  our  stat- 
ute, "Every  mechanic  or  other  person,  who 
shall  do  or  perform  any  work  or  labor  upon, 
or  furnish  any  materials  •  •  ♦  for  any 
building,  erection  or  Improvement  upon  land, 
•  •  •  shall  have  •  •  ♦  a  lien  upon  such 
building"  (Comp.  St  1910,  |  3799),  etc.,  does 
not  under  the  well-settled  rules  of  construe- 
tion  of  statutes.  Include  public  property  such 
as  courthouses,  school  buildings,  etc.,  belong- 
ing to  the  county  or  school  district  and  used 
for  public  purposes.  We  shall  not  attempt 
to  review  the  numerous  decisions,  or  to  qnote 
from  them,  but  content  ourselves  by  saying 
that  the  reasons  assigned  for  so  holding  In 
the  numerous  decisions  accord  witta.  our 
views,  and  that  such  Is  the  proper  construc- 
tion to  be  placed  upon  our  statute.  In  sup- 
port of  our  conclusion  we  cite  the  following 
cases  from  among  many:  A.  L.  ft  R  F.  Goss 
Co.  V.  Greenleaf,  98  Me.  436,  67  AtL  581; 
Phillips  V.  University,  97  Va.  472,  34  S.  E.  66, 
47  L.  R.  A.  284 ;  Atascosa  County  t.  Angus, 
83  Tex.  202,  18  8.  W.  563,'  29  Am.  St  R^». 
037 ;  Board  of  Commissioners  of  Parke  Ca  v. 
O'Conner,  86  Ind.  531,  44  Am.  Rep.  338 ;  Fa- 
tout  V.  Board  of  School  Commissioners  of  In- 
dianapolis, 102  Ind.  223,  1  N.  E.  389 ;  Knapp 
V.  Swaney,  66  Mich.  345,  23  N.  W.  162,  5C 
Am.  Rep.  397;  Abercromble  t.  Ely,  eo  Ma 
23.  For  a  more  extended  list  of  decisions,  on 
the  question  see  20  A.  ft  E.  Bna  L.  (2d  Ed.) 
295;  27  Cyc.  25,  26;  First  Natl  Bank  of 
Idaho  V.  County  of  Malheur,  30  Or.  420.  43 
Pac.  781,  35  L.  R.  A.  141,  and  note ;  Xatlonal 
Fire  Proofing  Co.  v.  Town  of  Huntington,  SI 
Conn.  632,  71  Atl.  911,  20  I*  R.  A,  (N.  S.)  261, 
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and  note,  129  Am.  St  Rep.  228;  Morganton 
Hardware  Ca  v.  Morganton  Graded  School 
et  al.,  150  N.  C.  680,  64  S.  E,  764.  134  Am.  St. 
Bep.  953, 17  Ann.  Cas.  180,  and  note ;  Special 
Tax  School  District  v.  Smith,  61  Fla.  782,  54 
South.  376,  Ann.  Caa.  1913A,  757,  and  note ; 
State  v.  Tledermann  (C.  C.)  10  Fed.  20;  Ford 
T.  State  Board  of  Education,  l66  Mich.  658, 
132  N.  W.  467. 

[2]  Ab  to  the  other  question,  the  averments 
of  the  petition  are  to  the  effect  that  by  the 
contract  between  plaintiff  and  KlUlbrew  the 
plans  and  specifications  for  the  building  were 
made  part  of  the  contract,  and  that  said  spec- 
ifications contained  the  following: 

"Persons  making  proposals  will  be  required  to 
deposit  with  their  bids,  a  earn  in  cash,  or  by 
certified  check,  equal  to  one  per  cent  of  the 
amount  of  their  bid.  If  the  party  making  a  pro- 
posal for  the  work  fails  to  execute  a  Contract 
and  give  a  satisfactory  surety  bond  for  the  per- 
formance of,  sncb  proposal,  and  give  a  satisiac- 
tor.v  bond  for  the  full  amount  of  contract  price 
against  mechanics'  liens,  when  same  shall  be 
awarded  to  him  by  the  board  of  education,  the 
deposit  of  such  party  shall  be  forfeited  to  the 
board  as  liquidated  damages." 

That  the  board  waived  and  Defected  to  re* 
QUlre  KUlibiew  to  give  such  bond  against 
mechanics'  liens,  and  that  by  such  negligence 
plaintiff  was  deprived  of  any  remedy  except 
under  the  medianlcS'  lien  statute;  and  that 
Killibrew  had  become  bankrupt  It  la  not 
material  to  consider  what  rights  the  school 
district  or  any  one  else,  might  have  on  such 
bond  tf  it  had  been  required  or  given,  for 
the  reason  that  plaintiff  does  not  come  within 
its  terms.  By  Its  terms,  as  alleged,  )t  was 
for  protection  against  mechanics'  liens  only, 
and,  had  It  been  given.  It  would  have  availed 
plaintiff  nothing,  he  not  being  entitled  to 
such  lien.  We  have  been  dted  to  no  statute, 
nor  are  we  aware  of  any,  requiring  the  of- 
ficers of  the  sehool  district  when  entei^ing  in- 
to a  contract  for  the  erection  of  a  school 
building,  to  take  such  a  bond,  or  any  bond, 
for  the  protection  of  subcontractoi-s.  Their 
failure  to  do  so  would  not  therefore  render 
the  district  liable  to  such  subcontractor.  For 
the  reasons  above  stated,  we  are  of  the  opin- 
ion that  the  petition  failed  to  state  a  cause  of 
action  against  the  school  district,  and  that 
the  demurrer  thereto  was  properly  sustained. 
The  judgment  of  the  district  court,  therefore, 
Is  affirmed. 

Affirmed. 

POTTER,  C.  J.,  and  SCOTT,  J.,  concur. 


(24  wyo.   43) 

OADIiB  V.  BLACK. 


(No.  811.) 


(Supreme  Court  of  Wyoming.    Feb.  14,  1916.) 

1.  Attoknet  ANb  Client  ®=>166  —  Gbatoi- 
lous  Skbvices— Sufficiency  of  Evipence. 
Evidence  in  an  attorney's  action  to  recov- 
er for  services  in  probating  the  will  of  defend- 
ant's deceased  husband  and  procuring  an  order 
vesting  the  property  of  the  estate  in  her  as  the 
sole  legatee  and  executrix,  defended  on  the 
uroiind  that  the  services  had  been  rendered  gra- 


tuitously, held  to  sustain  a  verdict  for  defend- 
ant. 

[Ed.  Note.— For  other  cases,  see  Attorney  and 
Client  Cent  Dig.  Si  368-372;  Dec  Dig.  «=> 
166.] 

2.  Attorket  ahd  Client  «=»167  —  Aonoic 
roB  Compensation— iMBTBucnoN. 

Where  plaintiff  claimed  that  the  third  per- 
son to  whom  he  made  statements  regarding  his 
services  was  not  the  defendant's  agent,  bnt 
where  it  might  be  inferred  that  such  person  had 
communicated  such  statements  to  the  defendant 
an  instruction  that  plaintiff  was  not  bound  by 
his  statements  to  such  third  person,  as  it  was 
not  shown  that'  such  person  was  authorized  to 
employ  plaintiff,  and  that  if  plaintiff  stated  to 
such  person  that  his  services  would  be  gratui- 
tous, intending  such  statement  to  be  communi- 
cated to  defendant,  and  she  accepted  the  servic- 
es on  the  understanding  that  they  were  gratui- 
tous, she  might  rely  on  plaintiff's  statement  as 
if  made  to  her  personally,  was  as  favorable  to 
plaintiff  as  he  was  entitled  to  under  the  evi- 
dence. 

[EJd.  Note. — ^Por  other  cases,  see  Attorney  and 
alent  Cent  Dig.  ff  373-376;  Dec.  Dig.  ®=3 
1673 

3.  Attobnet  and  Ouxnt  «=»167— AonoN  fob 

SSBVICES— INSTBUCTIONS. 

In  such  action,  an  instruction  that  the 
plaintiff  would  not  be  bound  by  any  statement 
made  after  the  services  were  rendered  that  plain- 
tiff would  make  no  charge  therefor,  did  not  pre- 
vent the.  jury  from  considering  any  such  state- 
ment they  believed  in  connection  with  the  other 
evidence  in  determining  what  plaintiff's  original 
intention  as  to  charge  for  the  services  was,  or 
whether  they  were  offered  and  rendered  gratui- 
tously. 

[Ed.  Note.— For  other  cases,  see  Attorney  and 
Client  Cent  Dig.  ||  37^-375;  Dec.  Dig.  «=» 
167.] 

4.  Attobnet  and  Client  *=»130— CoiiPSHaA- 

TION     FOB     SEBVICEa— IMPLIXD     PBOUISE     TO 

Pay. 

Where  plaintiff,  an  attorney,  offered  his 
services  to  defendant  without  charge,  and  tbey 
were  accepted  by  the  defendant  upon  that  un- 
derstanding, plaintiff  was  not  entitled  to  recov- 
er, as  that  which  is  offered  and  accepted  as  a 
§ratuity  cannot  afterward  be  converted  into  a 
ebt,  or  a  ground  for  recovery  on  an  implied 
promise  to  pay. 

[Ed.  Note.— For  other  cases,  see  Attorney  and 
Client,  Cent  Dig.  if  292,  2d3,  295,  296,  306, 
307,  311;  Dec  Dig.  <8=»130.] 

6.  Attobnet  and  Client  «=>  167— Action  fob 

SeBVICES — INSTBUCTION. 

In  an  attorney's  action  to  recover  for  serv- 
ices, a  requested  instruction  that  plaintiff  would 
not  be  bound  by  any  statements  as  to  his  charge, 
made  to  a  third  party  acting  in  the  interest  of 
the  defendant,  was  properly  refused  as  mislead- 
ing, as  the  jury  might  have  understood  that 
without  showing  an  express  agreement  between 
plaintiff  and  defendant,  plaintiff  might  recover 
notwithstanding  what  the  evidence  might  show 
or  what  might  be  reasonably  inferred  from  it  as 
to  the  intention  or  understanding  of  the  parties. 
[Ed.  Note.— For  other  cases,  see  Attorney  and 
Cfient  Cent  Dig.  Ji  373-376;    Dec  D^g.  «=» 

Error  to  District  Court,  Sheridan  <3ounty ; 
Carroll  H.  Parmelee,  Judge. 

Action  by  S.  P.  Cadle  against  Maggie 
Black.  Judgment  for  defendant,  with  Judg- 
ment against  plaintiff  for  costs,  and  he 
brings  error.    Affirmed. 
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Cadle  &  Byrd,  of  Slierldan,  tor  plaintiff  In 
error.  D.  L.  Gogerty  and  R.  E.  McNally, 
both  of  Sheridan,  for  defendant  In  error. 

POTTER,  0.  J.  This  case  is  here  on  error 
for  the  review  of  a  judgment  rendered 
against  the  plaintiff  in  error  for  costs,  upon 
the  verdict  of  a  Jury,  in  an  action  brought 
by  him  to  recover  the  sum  of  $200,  alleged 
to  be  due  for  services  as  an  attorney  at  law 
in  probating  the  will  of  the  deceased  husband 
of  the  defendant  in  error,  and  procuring  an 
order  vesting  the  property  of  the  estate  in 
her  as  the  sole  legatee  and  executrix. 

[t]  The  only  question  in  the  case  upon  the 
evidence  was  whether  the  services  had  been 
rendered  gratuitously  or  under  circumstanc- 
es from  which  a  promise  to  pay  might  be  im- 
plied. Upon  that  point  the  evidence  was  con- 
flicting, and  we  think  It  su£Scient  to  sustain 
the  verdict 

The  plaintiff  testified,  in  substance,  that 
he  and  Mr.  Black,  the  decedent,  had  been 
neighbors  and  very  good  friends,  and  that 
Mrs.  Black  was  a  friend  of  his  wife;  that 
a  Mr.  Stephenson  came  into  his  oflBce  and 
said  that  they  were  going  to  probate  the  will, 
and  "we  have  no  attorney,  and  I  wanted  to 
ask  you  a  question  as  a  friend  of  Dick's"; 
to  which  be  (the  plaintiff)  then  replied  that 
anything  he  could  do  he  would  be  glad  to 
do;  that  Stephenson  asked  his  advice  about 
paying  one  Smith  some  money  that  he  claim- 
ed to  have  loaned  to  Mr.  Black,  and,  after 
advising  )iim  about  that  matter,  Stephenson 
said,  "I  Just  wanted  to  ask  your  opinion 
about  It;  we  are  going  to  probate  the  will 
to-day  and  we  have  no  attorney;"  that  the 
plaintiff  then  told  him  that  he  was  going 
up  to  the  courthouse  in  a  few  minutes,  and, 
If  he  could  be  of  any  assistance  in  examining 
the  witnesses,  he  would  examine  them  for 
Mrs.  Black  and  would  not  charge  her  any- 
thing, the  plaintiff  then  supposing  that  the 
witnesses  would  be  present ;  that  Stephenson 
then  said  that  the  proof  was  ail  made,  but, 
If  anything  was  needed  later,  he  would  let 
him  know ;  that  in  about  a  half  an  hour  he 
returned  to  plaintiff's  office  and  informed 
him  that  they  could  not  prove  the  will,  be- 
cause the  court  would  not  accept  the  proof, 
but  he  did  not  know  what  was  the  matter, 
and  he  asked  the  plaintiff  to  go  to  the  court- 
house and  see  what  the  trouble  was  and 
what  was  necessary  to  be  done,  and  that  he 
would  see  that  Mrs.  Black  would  pay  him; 
that  he  went  to  the  courthouse,  found  that 
the  will  had  been  executed  in  Iowa,  and 
that  the  only  proof  was  an  affidavit  of  an 
attorney  in  Iowa  who  was  one  of  the  wit- 
nesses to  the  will;  that  he  told  the  clerk 
that  the  will  could  not  be  proved  in  that 
way,  and  that  there  would  have  to  be  new 
proceedings ;  that  he  then  filed  a  petition  or 
application  for  the  appointment  of  a  com- 
missioner to  take  the  depositions  of  the  wit- 
nesses to  the  will,  readvertised  the  matter 


for  hearing,  had  depositions  taken  and  sub- 
I  sequently  accepted  by  the  court  and  the  will 
probated,  and  also  procured  the  necessary 
orders  and  prepared  the  necessary  papers  to 
vest  the  property  in  the  defendant;  that 
after  the  court  had  accepted  the  testimony 
and  ordered  the  will  probated  the  defendant 
met  him  in  the  clerk's  office  and  said  that 
she  wanted. to  pay  him  for  his  trouble  in 
the  matter,  and  that  he  told  her  not  to  worry 
about  it,  that  they  were  not  through  yet,  and 
when  they  were  tlirough  she  could  settle 
with  him;  that  shortly  thereafter,  without 
paying  him,,  the  defendant  went  to  Califor- 
nia, and  thereupon  he  sent  her  a  bUl  for 
his  services  which  she  refused  to  pay.  On 
rebuttal  the  plaintiff  testified  tliat  he  had 
not  seen  the  defendant  after  -her  husband 
died  until  the  will  was  probated;  that  he 
had  no  agreement  with  her  about  his  serv- 
ices, and  had  no  conversation  with  anybody 
about  them  except  as  he  had  previously  stat- 
ed; that  lyir.  Stephenson  came  Into  his  of- 
fice and  said  they  could  not  prove  the  will 
•"In  that  why,  or  something  to  that  effect," 
and  told  him  (the  plaintiff)  to  "go  up  and 
do  what  was  necessary  to  be  done" ;  and 
that  he  did  not  think  anything  was  said 
then  about  any  pay. 

John  R.  Stephenson,  the  person  referred 
to  by  the  plaintiff  In  his  testimony  as  hav- 
ing asked  his  advice  about  a  claim  against 
the  Black  estate  and  requested  his  services 
In  probating  the  will,  was  the  principal  wit- 
ness for  the  defendant  He  testified  that  he 
had  no  recollection  of  a  conversation  with 
the  plaintiff  about  the  Smith  daim  or  a 
statement  by  the  plaintiff  that  be  was  going 
to  the  courthouse  and  would  examine  the 
witnesses  to  the  will,  and  that  be  did  not 
beUeve  any  such  conversation*  occurred,  bat 
that  plaintiff  had  voluntarily  offered  his 
services  without  charge,  and  for  that  rea- 
son was  called  to  assist  in  the  matter  when 
the  services  of  an  attorney  were  found  to  be 
necessary;  bis  testimony  respecting  that 
matter  being  substantially  as  follows:  That 
Mr.  Bladt  before  his  death  had  told  him  that 
he  had  made  a  will  and  where  it  had  been 
left  and  requested  that  he  do  what  he  coulil 
to  help  &Ir8.  Black  in  case  of  his  death,  and 
said  to  him  that  he  did  not  think  there  would 
be  any  trouble  about  the  will,  or  that  she 
would  need  an  attorney;  that  after  Mr. 
Black's  death  he  told  Mrs.  Black  that  the 
win  was  In  Iowa,  and  she  went  there  and 
got  it  and  had  it  sent  to  the  derk  of  the 
court  at  Sheridan;  that  a  day  or  two  before 
the  date  set  for  the  hearing  on  the  applica- 
tion to  probate  the  will  he  faiet  the  plaintiff 
on  the  street  and  the  latter  asked  him  if 
Mrs.  Black  had  an  attorney  to  probate  the 
will;  that  he  (the  witness)  replied  that  he 
did  not  think  she  needed  an  attorney,  and 
that  the  plaintiff  then  said  that  If  she  did 
need  one,  he  would  like  to  do  the  work  for 
her,  because  he  and  Mr.  Black  were  friends. 
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and  Ittwonld  not  cost  a  cent,  and  that  he 
would  like  to  do  It  for  her  free  of  charge; 
that  he  said  to  the  plaintiff  he  would  see 
Mrs.  Black,  and  U  she  thought  she  needed 
an  attorney  he  would  speak  to  her  about  It ; 
that  afterwards  the  witness,  his  wife,  and 
Mrs.  Black  went  to  the  courthouse  to  probate 
the  will  before  the  district  Judge,  when  it 
was  found  that  the  affidavit  of  a  witness 
sent  with  the  will  was  Insuificlent,  and  the 
judge  required  a  deposition,  and  told  them 
that  they  had  better  get  an  attorney;  that 
he  silid  to  the  Judge  that  Mr.  Oadle  had  of- 
fered to  do  the  work  free  of  charge,  and 
asked  if  he  would  do,  and  tliat  the  Judge  said 
he  would  answer  the  purpose ;  that  they  then 
left  the  courthouse,  and  he  (the  witness)  met 
the  plaintiff  on  the  street  and  told  him  that 
it  was  necessary  to  get  a  deposition  to  prove 
the  will,  and  that  Mrs.  Black  had  said  that 
the  plaintiff  might  do  the  work  for  her ;  that 
they  then  went  to  the  courthouse  and  the 
papers  were  prepared  for  the  deposition; 
that  after  the  will  was  probated  they  went 
into  the  clerk's  office  to  fix  up  the  bond  and 
other  papers,  and  Mrs.'  Black  then  asked  the 
plaintiff,  in  the  presence  of  the  witness  and 
his  wife  and  the  clerk  of  the  court,  what 
she  owed  him,  and  the  plaintiff  replied  that 
all  she  owed  him  was  the  money  he  was  out 
for  expenses ;  that  Mrs.  Black  then  told  him 
that  Mr.  Stephenson  would  pay  him  the 
money  that  he  Was  out;  that  on  the  next 
day  he  went  to  the  plaintiff's  otBace  and  ^ave 
htm  a  check  for  the  amount  of  the  expenses, 
and  said  to  him  that  Mrs.  Black  wanted  to 
thank  him  for  his  services,  to  which  he  re- 
plied that  she  was  welcome;  that,  when  be 
gave  him  the  check  the  plaintiff  said  nothing 
about  anything  due  him  for  his  services,  ex- 
cept that  when  the  witness  thanked  him  for 
Mrs.  Black  he  said  that  she  was  welcome. 
Mrs.  Stephenson  and  Mrs.  Black  each  testi- 
fied, the  latter  by  deposition,  as  to  the  con- 
versation in  the  clerk's  office,  and  that,  when 
the  defendant  asked  the  plaintiff  what  she 
owed  him,  the  lattier  replied  that  she  owed 
him  nothing  except  the  expenses  he  had  paid, 
whereupon  she  told  him  that  Mr.  Stephenson 
would  settle  with  him  for  that ;  Mrs.  Stephen- 
son also  stating  in  her  testimony  that  Mrs. 
Black  then  thanked  the  plaintiff  very  kind- 
ly for  what  he  had  done  for  her.  And  In  her 
deposition  Mrs.  Black  testified  that  she  did 
not  employ  the  defendant  or  request  him  to 
act  as  her  attorney. 

[2]  The  above  is  the  substance  of  all  the 
evidence  explaining  the  circumstances  under 
which  plaintiff's  services  were  performed. 
Thus  it  appears  that  he  was  not  employed  or 
requested  by  the  defendant  to  perform  the 
services,  unless  what  was  said  to  him  by 
Stephenson  amounted  to  such  an  employment 
or  request,  and  she  would  be  Uable  only  on 
the  theory  that  she  accepted  the  services  un- 
der circumstances  from  which  a  promise  to 
pay  therefor  would  be  implied.    And  that  is 


the  ground  upon  which  the  plaintiff  bases 
his  right  to  recover;  for  it  is  contended  in 
his  brief  that  the  evidence  fails  to  show  that' 
Stephenson  was  the  defendant's  agent,  or 
authorized  to  bind  either  party  to  the  contro- 
versy, and  on  the  trial  he  requested  an  in- 
struction that  the  plaintiff  was  not  bound 
by  statements  made  by  him  to  Stephenson, 
since  it  was  not  shown  by  the  evidence  that 
the  latter  was  authorized  to  employ  the 
plaintiff,  and  the  court  so  instructed  the  Jury, 
but  added,  in  substance,  that  If  the  plaintiff 
stated  to  Stephenson  that  he  would  do  the 
legal  work  Incident  to  the  settling  of  the 
Black  estate  gratuitously.  Intending  such 
statement  to  be  communicated  to  Mrs.  Black, 
and  it  was  so  communicated,  and  she  accept- 
ed plaintiff's  services  with  the  understanding 
that  they  were  voluntary  and  gratuitous,  she 
might  then  rely  on  plaintiff's  statement  the 
same  as  if  made  to  her  personally.  Plaintiff 
excepted  to  the  instruction  as  given,  but, 
with,  reference  to  his  conversation  with  Ste^ 
phenson,  the  instruction  was  certainly  as 
favorable  to  the  plaintiff  as  he  was  entitled 
to  under  the  evidence.  While  there  was  no 
direct  showing  that  any  such  statement  was 
communicated  to  the  defendant,  it  might  be 
inferred  from  the  fact  of  her  presence  in 
court  with  Mr.  Stephenson  at  the  time  of 
the  first  hearing,  when  Stephenson,  as  he  tes- 
tified, informed  the  Judge  that  the  plaintiff 
had  volunteered  to  do  the  work  free  of 
charge,  if  not  from  her  apparent  acceptance 
of  the  friendly  assistance  of  Mr.  Stephenson 
in  the  matter  of,  probating  the  will. 

[3]  At  the  request  of  the  plaintiff  the  court 
also  Instructed  the  Jury  that  the  plaintiff 
would  not  be  bound  by  any  statement  made 
after  the  services  were  rendered  to  the  effect 
that  he  would  make  no  charge  therefor.  But 
that  did  not  prevent  the' Jury  from  consid- 
ering any  such  statement  they  believed  to 
have  been  made.  In  connection  with  the  oth- 
er evidence,  in  determining  what  plaintiff's 
original  intention  or  expectation  was  as  to 
charging  for  the  services,  or  whether  or  not 
they  were  offered  and  rendered  gratuitously. 

[4]  The  legal  principles  to  be  applied  are 
elementary.  If  the  plaintiff  offered  his  serv- 
ices free  of  charge,  as  Stephenson  testified, 
and  they  were  accepted  ui>on  that  under- 
standing, he  was  not  entitled,  to  recover. 
That  the  Jury  believed  the  testimony  to  that 
effect  is  shown  by  the  verdict,  and  in  the  face 
of  the  conflicting  evidence  on  the  subject  the 
verdict  ought  not  to  be  disturbed ;  there  be- 
ing sufficient  evidence  to  sustain  it: 

"That  which  is  offered  and  accepted  as  a 
gratuity  cannot  afterwards  be  converted  into  a 
debt."     Addison  on  Contracts   (11th  Ed.)   453. 

"If  a  party  agrees  to  do  work  and  receive  no 
pay,  he  cannot  recover  pay,  if  he  do  the  work." 
2  Parsons  on  Contracts  (Oth  Ed.)  54. 

In  Chltty  on  Contracts,  p.  591,  it  is  said : 

"Nor  can  an  action  be  maintained  for  services 
performed  upon  an  understanding  that  the 
plaintiS  was  to  make  no  charge." 
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Aod  In  Cycldpedia  of  T^aw  and  Procedure: 
,  "Where  services  are  rendered  with  the  nnder- 
standing  that  they  are  to  be  gratuitons,  the  law 
does  not  imply  a  promise  to  pay  therefor."  40 
Cyc  2812. 

In  Hyde  t.  Honiter,  175  Mo.  App.  68S,  158 
3.  W.  83,  the  court  say: 

"Wphere  a  party  voluntarily  doM  an  act,  or 
Tenders  services,  and  there  was  no  intention  at 
the  time  that  he  should  charge  therefor,  or  un- 
derstanding that  the  other  should  pay,  be  will 
not  be  permitted  to  recover;  for  that  which  was 
intended  originally  as  a  gratuity  cannot  be  sub- 
sequently turned  into  a  charge. 

See,  also.  Wood  t.  Lewis,  183  Mo.  App.  653, 
568, 167  S.  W.  666;  Owen  t.  Hadley,  186  Mo. 
App.  1,  8,  171  S.  W.  973. 

In  the  case  of  Kansas  Crude  Oil  &  Gas  Co. 
T.  Kansas  &  T.  Oil,  Gas  &  Pipe  Line  Co.,  84 
Kan.  778,  115  Pac.  398,  the  court,  in  the  opin- 
ion by  Johnston,  O.  J.,  said: 

"Ordinarily,  when  valuable  services  are  ren- 
dered or  the  use  of  property  furnished  by  one 
person  to  another,  which  are  voluntarily  ac- 
cepted, and  there  is  no  express  agreement  n/t  to 
compensation,  the  law  implies  a  promise  to  pay 
a  reasonable  compensation  for  such  services  or 
use.  On  the  other  hand,  if  the  services  are 
performed  or  use  furnished  with  the  intention 
that  no  charge  shall  be  made  for  them,  and  if 
they  are  accepted  in  reliance  upon  such  inten- 
tion, the  first  ^arty  cannot  subsequently,  upon 
dianging  his  mind,  recover  for  them." 

The  general  rule  is  stated  in  the  Virginia 
case  of  Briggs  v.  Bamett,  108  Va.  404,  61 
8.  B.  797,  as  foUows: 

"Where  one  renders  service  for  another  at  the 
latter's  request,  the  law,  in  the  absence  of  an 
express  agreement,  implies  a  promise  to  pay 
what  the  services  are  reasonably  worth,  unless 
it  can  be  inferred  from  the  circumstances  that 
those  services  were  to  be  rendered  without  com- 
pensation." 

And  where,  in  an  action  to  recover  for 
services,  they  appeared  to  hare  been  rendered 
without  any  intent  on  plaintiff's  part  to 
diarge  for  tiiem,-  if 'the  testimony  on  the  part 
of  the  defendant  was  accepted  as  true,  and 
the  circumstances  Justified  a  finding  that  the 
services  were  gratuitous,  a  Judgment  for  the 
defendant  was  affirmed.  Hacker  v.  Baker, 
19  Cat.  App.  667,  127  P&c  654.  See,  also, 
Haniaban  v.  Baxter  (Iowa)  116  N.  W.  593, 
16  U  E.  A.  (N.  S.)  1046.  In  Klser  v.  HoUa- 
day,  29  Or.  338,  45  Pac.  759,  it  is  said  in  the 
opinion  of  the  court  by  Judge  Wolrerton: 

"As  between  strangers,  the  rule  seems  to  be 
that,  when  one  personally  performs  services  for 
the  benefit  and  with  the  knowledge  and  tacit 
consent  of  another,  the  law  implies  a  promise 
to  pay  a  reasonable  compensation.  [Citmg  cas- 
es.] But  the  implication  of  such  a  promise  may 
be  overcome  by  evidence  of  an  understanding 
that  no  compensation  should  be  made.  Where 
there  is  such  an  understanding,  the  law  cannot 
imply  a  promise,  and  the  understanding  itself 
may  be  implied  from  circumstances.  [Citing 
Moulin  V.  Columbet,  22  CaL  610.]" 

It  was  further  said  in  the  opinion : 

"No  recovery  can  be  had  for  an  act  done,  for 

the  benefit  of  another  as  a  voluntary  courtesy, 

and  without  his  request." 

And  see  Zane  v.  De  Onativia,  139  Gal.  328, 
73  Pac.  856,  a  case  to  the  same  effect 


Plaintiff  in  error  complains  of  the  Instmo- 
tlons  given  at  defendant's  request,  but,  with- 
out otherwise  referring  to  them,  we  deem  It 
sufficient  to  say  that  we  find  them  In  accord 
with  the  principles  above  stated,  and,  in  vlew- 
of  the  testimony  of  defendant  and  ber  wit- 
nesses,  applicable  to  the  case. 

[S]  The  refusal  of  the  court  to  give  a  part 
of  the  requested  instruction  embracing  the 
proposition  that  plaintiff  would  not  be  boimd 
by  any  statements  to  Stephenson  is  also  com- 
plained of.  The  court  was  asked  there'by  to 
instruct  that  there  was  no  evidence  tending  to 
show  that  plaintiff  and  defendant  agreed  be- 
fore the  services  were  rendered  that  no  charge 
would  be  made.  It  would  have  been  mislead- 
ing, it  not  an  Invasion  of  the  province  of  the 
Jnry,  and  was  properly  refused.  The  Jury 
might  have  onderstood  from  it  that  in  the  ab- 
sence of  a  showing  of  an  express  agreement 
between  plaintiff  and  defendant  the  plalntifr 
would  be  entitled  to  recover,  notwithstanding 
what  the  evidence  might  show,  or  what  might 
be  reasonably  inferred  from  it,  as  to  the  in- 
tention or  understanding  of  the  parties. 

The  Judgment  will  be  a£Elnned. 

Affirmed. 

BEABD  and  SOOIT,  33^  ooncar. 


(SS  Okl.   4M) 

CHOI  T.  TUBK  et  aL   "(No.  6377.) 

(Supreme  Court  of  Oklahoma.     Jan.  11,  191& 
Rehearing  Denied  Feb.  IS,  1916.) 

(St/Uabu*  5y  t&«  Court.) 

1.  JnnoMENT  €=»248— Valioitt— Pi*AJjnra — 

BVIOENCE. 

A  judgment  not  justified  by  the  allegationa 
of  the  petition  and  not  supported  by  the  evi- 
dence is  void. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Ont  Dig.  I  434 ;   Dec.  Dig.  <6=3248.1 

2.  JunoMKNT  «=»386— Void  Judomknt— Va- 

CATIOW. 

A  void  judgment  should  b«  vacated  and  set 
aside  at  any  time  upon  motion  of  the  defendant. 
[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  ({  735-744;    Dec.  Dig.  <S=>S8S.] 

3.  Appxai.  Airn  Ebbob  «=3564— Tnnc  tob  Ar- 
PKAi/— Refdsai.  to  Vacate  JunoicjENx. 

An  exception  to  an  order  overruling  a  mo- 
tion to  vacate  a  judgment  which  has  bMn  pre- 
served in  a  case-made,  served  and  settled  as 
provided  in  section  5242,  Rev.  Laws  1910,  may 
be  brought  to  the  Supreme  Court  for  review 
by  petition  in  error  and  case-made,  within  six 
months  after  the  date  of  the  entry  of  amdi 
order. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  fj  2601-2606,  2666-2559; 
Dec  Dig.  <e=»564.] 

Commissioners'  Opinion,  Division  No.  2. 
Error  from  Superior  Court,  Oklahoma  Coun- 
ty ;  Edward  Dewes  Oldfleld,  Judge. 

Action  by  Sarah  Turk  and  another  against 
Sam  Choi.  Judgment  for  plaintifTs,  and  de- 
fendant brings  error.    Reversed. 


^s>For  other  casos  sea  same  topic  and  KEY-MUMBBS  In  all  Key-Numbarad  Dlgast*  and  Index** 
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James  B.  -I«wls  and  Everest  &  Campbell, 
all  ot  Oklahoma  City,  for  plaintiff  in  error. 
G.  A.  Paul,  ol  Oklahoma  City,  for  defend- 
ants in  error. 

GALBSAITH,  G.  Ttiis  action  was  in- 
stituted in  the  trial  court  to  recover  money 
alleged  to  be  due  under  a  lease  contract  for 
a  business  room  in  a  building  located  at  26 
West  Grand  avenue,  Oklahoma  City.  Al- 
though an  answer  was  on  file,  the  cause 
was  tried  to  the  court,  in  the  absence  of  the 
defendant,  and  a  judgment  rendered  in  favor 
of  the  plaintiffs  for  $2,040.  However,  upon 
the  presentation  of  a  motion -for  new  trial 
a  remittitur  In  the  sum  of  $400  was  filed,  and 
Judgment  was  entered  for  $1,640.  This  judg- 
ment la  attempted  to  be  brought  to  this 
court  for  review  by  petition  in  error  and 
case-made. 

The  defendants  in  error  have  presented  a 
motion  to  dismiss  the  appeal  on  the  following 
grounds: 

"First  That  said  case-made  was  not  served 
in  time  and  In  the  manner  required  by  law. 

"Second.  That  tlie  alleged  errors  complained 
of  cannot  be  reviewed  by  this  court  by  tran- 
script of  the  proceedings  had  in  the  court  below. 

"Third.  Tbat  this  court  has  no  jurisdiction  to 
determine  these  proceedings  and  determine  said 
cause." 

[3]  The  judgment  in  the  trial  court  was 
entered  on  the  7th  day  of  November,  1013. 
The  motion  for  a  new  trial  was  filed  on  the 
10th  of  November,  and  overruled  on  the  27tb 
of  December,  1913.  There  was  an  exception 
to  the  order  overruling  the  motion  for  new 
trial,  and  tlie  court  allowed  60  days  to  make 
and  serve  a  case-made  on  appeal  to  the  Su- 
preme Court,  and  10  days  thereafter  to  sug- 
gest amendments,  the  case-made  to  be  set^ 
tied  on  6  days'  notice.  Four  days  before 
the  expiration  of  the  60  days  given  for  mak- 
ing and  serving  case-made,  to  wit,  Febru- 
ary 21, 1814,  the  court  made  an  order  extend- 
ing the  time  for  making  and  serving  the 
case  30  day&  The  time  for  serving  case- 
made  was  therefore  extended  until  March 
27,  1914.  The  case-made  was  not  served  un^ 
til  April  27,  1914.  Therefore,  In  so  far  as 
the  errors  assigned  in  overruling  the  mo- 
tion for  a  new  trial  and  errors  occurring  at 
the  trial  are  concerned,  the  same  have  been 
abandoned,  and  are  not  brougbt  up  for  re- 
view, for  the  reason  that  the  case-made 
was  not  served  and  filed  within  the  time 
as  extended  by  the'  court  However,  on 
March  21,  1014,  the  plaintiff  in  error  filed 
in  said  cause  a  motion  to  vacate  the  judg- 
ment on  two  grounds,  viz.:  (1)  On  the  ground 
of  fraud  on  behalf  of  the  plaintiffs  in  ob- 
taining said  judgment;  and  (2)  because  the 
Judgment  is  not  warranted  by  the  allega- 
tions of  the  petition,  and  is  not  supported  by 
the  evidence  at  the  hearing,  and  is  therefore 
void.  This  motion  was  accompanied  by  an 
answer  to  the  merits  of  the  cause,  and  after 
various  continuances  the  court  permitted  the 
filing  of  the  motion  and  answer,  and  on  the 


14th  day  of  April,  1914,  heard  the  motion 
and  overruled  the  same.  Exception  was 
saved  to  this  ruling.  The  court  further  de- 
nied the  request  for  time  to  make  and  serve 
a  case-made.  Again  exception  was  saved 
to  this  ruling.  The  time  for  making  and 
serving  a  case-made  as  to  the  order  denying 
the  niotlon  to  vacate  the  judgment,  not  hav- 
ing been  extended,  under  section  5242,  Bev. 
L.  1910,  would  therefore  expire  in  15  days. 
It  seems  that  the  case-made  was  served 
prior  to  that  time,  to  wit,  on  the  27tb  day 
of  April,  1914,  and  was  therefore  served  in 
Ume.  The  section  of  the  statute  above  re- 
ferred  to  also  provides  that  the  defendants 
in  error  shall  have  3  days  after  service  in" 
which  to  suggest  amendments,  and  the  case- 
made  and  amendments  shall  upon  3  days'  no- 
tice be  submitted  to  the  judge  of  the  trial 
court,  who  shall  sign  and  settle  the  same. 
It  appears  that  notice  was  given  to  the 
counsel  for  defendants  in  error  of  the  time 
and  place  of  settlement  of  the  ca^e-made  on 
the  Ist  day  of  May,  1914,  and  that  the  case- 
made  was  settled  on  the  5th  day  of  May, 
1914.  The  notice  of  the  time  and  place  of 
settlement  was  therefore  within  the  terms 
of  the  statute,  and  the  case-made  was' prop- 
erly served  and  settled,  and  brings  up  for 
review  the  exception  to  the  order  of  the 
court  denying  the  motion  to  vacate  the  judg- 
ment. The  motion  to  dismiss  the  appeal 
should  therefore  be  denied. 

[1,2]  As  to  the  merits  of  the  cause  the 
only  question  presented  by  the  petition  in  er- 
ror and  case-made  is  the  exception  to  the  rul- 
ing of  the  trial  court  denying  the  motion  to 
vacate  the  judgment,  that  is,  the  order  made 
on  the  14th  of  April,  1914.  The  grounds  of 
this  motion  were:  (1)  Fraud  by  the  defend- 
ants in  error  in  obtaining  said  judgment ;  and 
(2)  that  the  judgment  is  not  warranted  by 
the  allegations  of  the  petition,  and  not  sup- 
ported by  the  evidence. 

The  first  ground  of  the  motion  is  not  here 
for  review,  inasmuch  as  the  trial  court  heard 
the  evidence  and  found  against  the  claim  of 
fraud,  and  his  finding  is  conclusive  on  this 
court.  However,  the  second  ground  of  the 
motion  is  properly  here  for  review.  If  the 
Judgment  was  void,  it  was  error  in  the  trial 
court  to  deny  the  motion  to  vacate,  and  it  was 
void  if  the  allegations  of  the  petition  are  not 
sufficient  to  justify  the  judgment,  or  if  it  is 
unsupported  by  the  evidence.  Sarah  Turk, 
guardian,  and  J.  Chonowsky  commenced  the 
action  as  plaintiffs,  and'  alleged:  (1)  That  on 
the  14th  day  of  December,  1910,  the  plaintiffs,  , 
Chonowsky  and  Sarah  Turk,  thai  the  admin- 
istratrix of  the  estate  of  Nathan  Turk,  de- 
ceased, owned  lot  20,  block  6,  Oklahoma  City ; 
that  thereafter  the  estate  of  Nathan  Turk 
was  duly  administered  upon,  his  interest  in ' 
the  property  distributed  to  his  ■  heirs,  and 
Sarah  Turk  was  duly  and  legally  appointed 
guardian  of  the  minor  heirs  of  said  Nathan 
Turk ;  that  on  the  said  14th  day  of  Decem- 
ber, 1910,  the  plaintiffs  entered  into  a  written 
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contract  with  Sam  Choi  by  the  terms  of 
which  they  leased  to  Sam  Choi  the  lower 
floor  of  the  building  26  West  Grand  avenue, 
above  descrtted,  for  a  period  of  three  years, 
beginning  January  1, 1911,  for  an  agreed  rent- 
al of  $7,200,  setting  out  a  copy  of  the  lease 
as  an  exhibit ;  that  in  pursuance  of  the  terms 
of  the  lease  Sam  Choi  entered  into  the  occu- 
pancy of  the  premises,  and  continued  to  oc- 
cupy the  same  until  on  or  about  the  24th  day 
of  April,  1913,  when  he  abandoned  and  va- 
cated the  premises;  that  he  paid  as  rental 
the  aggregate  sum  of  $5,400;  that  there  is 
now  due  and  unpaid  by  the  plaintUT  by  virtue 
..of  the  terms  of  said  lease  the  sum  of  $1,800; 
"that  the  said  plaintiffs  had  not  terminated 
said  lease,  and  had  not  taken  possession  of 
said  premises."  The  prayer  was  for  Judg- 
ment in  the  sum  of  $1,800.  There  is  a  second 
count  in  the  petition  wherein  it  Is  alleged  by 
and  under  a  verbal  agreement  between  the 
parties  the  defendant  agreed  to  restore  the 
premises  in  the  same  condition  they  were  at 
the  time  he  took  possession ;  that  he  would 
do  this  at  the  termination  of  the  lease ;  and 
that  he  failed  to  do  this,  and  It  would  cost 
$600  to  make  such  repairs.  Therefore  judg- 
ment was  prayed  in  the  sum  of  $500  addi- 
tional, or  $2,300.  The  lease  attached  to  the 
petition  bears  date  of  December  14, 1910,  and 
purports  to  have  been  made  between  John 
Chonowsky  and  Sarah  Turk,  administratrix 
of  the  estate  of  Nathan  Turk,  deceased,  party 
of  the  first  part,  and  Sam  Choi  &  Co.,  by  Sam 
Choi,  second  parties,  and  the  covenant  in  re- 
gard to  the  payment  of  rent  reads  as  follows: 
"To  have  and  to  hold  the  same  to  the  said  par- 
ties from  the  Ist  day  of  January,  1911,  to  the 
1st  day  of  January,  1914,  the  said  second  par- 
ties in  consideration  of  the  premises  herein  set 
forth,  agree  to  pay  to  the  first  parties  as  rental 
on  the  described  premises  the  sum  of  seventy 
two  hundred    and   no/100    ($7,200.00)   dollars, 

Sayable  as  follows,  to  wit:  $200.00  the  Ist  of 
anuary,  1911.  and  a  like  amount  on  the  1st 
day  of  each  month  thereafter  until  said  sum  is 
pud  in  full." 

The  evidence  offered  at  the  trial  was  that 
Sam  Choi  had  paid  the  rental  as  specified  in 
the  contract  up  until  the  Ist  day  of  May, 
1913,  and  that  be  vacated  the  premises  the 
latter  part  of  April,  1913.  The  suit  was  filed 
May  7,  1913,  and  the  evidence  offered  on  be- 
half of  the  plaintiff  shows  that  on  the  13th 
day  of  August,  1910,  an  order  of  distribu- 
tion was  made  in  the  estate  of  Nathan  Turk, 
deceased, -vesting  the  title  to  the  leased  prem- 
ises In  his  minor*  heirs,  and  that  afterwards 
Sarah  Turk  was  duly  appointed  and  qualified 
as  guardian  of  said  minor  heirs.  The  lease 
•Introduced  in  evidence  and  upon  which  the 
cause  of  action  is  based  is  dated  December 
14,  1910,  and  purports  to  be  executed  by  J. 
Chonowsky  and  Sarah  Turk,  administratrix 
of  the  estate  of  Nathan  Turk,  deceased,  and 
is  signed  by  "J.  Chonowsky  and  Sarah  Turk, 
and  Sam  Choi  &  Co.,  by  Sam  Choi,  One  of 
the  Firm."  It  therefore  appears  from  the  evi- 
dence that  Sarah  Turk  as  administratrix  of 


the  estate  of  Nathan  Turk  had  no  control 
over  the  leased  premises  at  the  time  of  the 
execution  of  this  lease ;  farther,  that  she  did 
not  ezecnte  the  lease  as  guardian,  and  that 
she  owned  no  Interest  in  the  buUdlng  thai 
would  Justify  her  in  making  the  lease,  the 
one-half  Interest  in  the  property  that  she 
claimed  to  represent  belonged  to  her  minor 
children,  and  the  minors'  Interest  was  not  and 
could  not  be  hound  by  this  lease.  Capps  v. 
Hensley,  23  Okl.  311,  100-Pac.  615.  It  there- 
fore appears  that  there  was  no  legal  author- 
ity in  Sarah  Turk  to  execute  the  lease  In  the 
manner  and  form  in  which  the  lease  was 
executed,  and-  therefore  the  evidence  offered 
did  not  support  the  Judgment  rendered,  and 
the  same  is  for  that  reason  void.  Holmes  et 
aL  T.  Alexander,  152  Pac.  819. 

Again,  under  the  lease  contract  In  evidence, 
assuming  it  to  be  a  legal  obligation,  there  was 
only  $200  due  when  the  action  was  commenc- 
ed. There  was  no  supplemental  pleading 
filed,  but  the  cause  was  tried  on  the  original 
petition.  There  was  testimony  that  It  would 
cost  $300  to  make  the  repairs  that  Sam  Choi 
had  agreed  to  make,  but  had  failed  to  do.  It 
therefore  appears  that  the  largest  Judgment 
that  the  evidence  would  support  was  one  for 
$500.  The  Judgment  for  $1,640  finds  no  sup- 
port in  the  evidence,  and  is  not  Justified  by 
the  allegations  of  the  petition.  The  motion 
to  vacate  should  have  been  sustained  for  this 
reason  also.  McAdams  v.  Latham,  21  OkL 
511,  96  Pac.  684 ;  Nicholson  v.  Midland  S.  & 
h.  Co.,  21  OkL  598, '96  Pac.  747;  Harding  t. 
GiUett.  26  Okl.  199,  107  Pac  665. 

We  therefore  recommend  that  the  Judgment 
appealed  from  be  reversed,  and  said  cause 
remanded  to  the  trial  court,  with  directions 
to  sustain  the  motion  to  vacate  t^e  Judgment, 
and  for  such  further  proceedings  as  may  be 
proper. 

PER  CURIAM.    Adopted  In  whole. 


(oS  Okl.   495) 

MILLER  T.  HAIR  et  aL    (M&  634&) 

(Supreme  Court  of  Oklahoma.    Jan.  11,  1916. 
Rehearing  Denied  Feb.  16, 1916.) 

(Byna})u»  ly  tJm  OourtJ 

l  contbacts  «=>229— buildins  contbac»— 
compknsatiow  of  supebintemoknt  — 
Amount— Public  Boeldinqs. 

Where  a  firm  of  architects  were  employed 
by  a  county  to  make^  drawings,  etc.,  of  a  court- 
house and  jail  being  constructed  by  the  county. 
and  in  the  contract  it  is  specified  that  the  coon- 
ty  shall  employ  a  superintendent,  who  shall  be 
paid  out  of  the  compensation  of  the  architects, 
but  the  contract  leaves  the  amount  of  his  com- 
pensation blank,  held  that,  in  the  absence  of  a 
contract  with  him  fixing  his  compensation,  he 
was  entitled  to  recover  a  reasonable  sum  for 
his  services. 

[EM.  Note.— For  other  cases,  see  Contracts. 
Cent  Dig.  §§  1045-1057, 105&-1066,  1070, 1077; 
Dec.  Dig.  «=>229.] 
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2.   CCRTBACTS   «=5»22&— BnitDINO    CONTBACT— 
CoifPERSATION        OF       SDPEBINTENDKNT      — 

Amount  (RECovESABrx. 

In  Bucb  case  it  is  not  material  that  the  ar- 
chitects agreed  with  the  county  commissioners 
that  the  compensation  should  not  exceed  $75 
per  month,  when  this  was  not  communicated  to 
the  plaintifl,  the  contract  on  file  with  the  com- 
missioners left  the  salary  blank,  and  for  some 
months  the  commissioners  paid  him  at  a  higher 
rate. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  SI  1045-1057, 1059-1066, 1070, 1077; 
Dec.  Dig.  9=3229.] 

Commlssioiiers'  Opinion,  Division  No.  2. 
£rror  to  County  Court,  Osage  County;  Cbas. 
R.  Gray,  Judge. 

Action  by  J.  U.  MOler  against  O.  EL  Hair 
and  another,  coDartners  as  C.  E.  Hair  &  Co. 
Judgment  for  defendants,  and  plalntifT  brings 
error.  Reversed,  and  remanded  for  a  new 
trial. 

This  action  was  commenced  by  the  plaintiff 
In  error  against  the  defendants  in  error  to 
recover  a  balance  alleged  to  be  due  him  as 
superintendent  in  the  construction  of  the 
courthouse  and  jail  in  Osage  county.  It  ap- 
Itears  that  the  defendants  In  error  were  archi- 
tects employed  by  the  county  to  furnls^  pre- 
liminary slcetches,  contract,  working  draw- 
ings, spedflcatlons,  detailed  drawings,  and 
general  superintendence  of  the  building  op- 
erations of  such  courthouse  and  Jail.  The 
contract  further  provided  that,  when  the 
buildings  had  progressed  to  the  extent  to 
JusUfy  dally  superintendence,  the  county 
should  select  a  superintendent,  who  should  be 
paid  by  the  arctdtects,  the  compensation  not 

to  exceed  $ per  month,  as  expressed  In 

the  contract  on  file  In  the  office  of  the  com- 
missioners. Acting  under  this  contract  the 
county  employed  the  plaintiff  In  error  as 
superintendent,  but  made  no  contract  with 
him  as  regards  his  compensation,  and  paid 
for  a  part  of  the  time  at  the  rate  of  $5  per 
day.  A  Jury  being  waived,  the  court  made 
the  following  findings  of  fact  and  conclusions 
of  law: 

"(1)  The  court  declares  the  law  to  be  that 
oral  testimony  was  admissible  in  this  case  to 
show  what  the  contract  was  between  C.  E.  Hair 
&  Co.  and  the  county  commissioners  of  Osage 
county,  as  to  the  amount  of  salary  that  the  su- 
perintendent should  receive. 

"(2)  The  court  finds  the  fact  to  be  that  the 
agreement  between  C.  E.  Hair  &  Co.  and  the 
board  of  county  commissioners  was  that  the 
board  of  county  commissioners  were  to  employ 
^a  superintendent  at  a  salary  of  not  to  exceed  $75 
per  month,  and  the  court  finds  that  O.  E.  Hair 
&  Co.  did  not  ratify  or  acquiesce  in  the  board 
of  county  commissioners  paying  J.  L.  Miller  a 
greater  sum  than  $75  per  month. 

"(3)  The  court  declares  the  law  to  be  that  J. 
h.  Miller  could  not  recover  from  C.  E.  Hair  & 
Co.  a  greater  sum  than  $75,  as  provided  in  the 
contract  between  C.  E.  Hair  &  Co.  and  the 
board  of  county  commissioners,  unless  C.  E. 
Hair  &  Co.  acquiesced  in  or  ratified  the  paying 
to  J.  L^  Miller  a  greater  sum  than  $75  per 
month. 


"(4)  The  court  finds  that  the  evidence  does 
not  show  that  the  plaintiff,  J.  L.  Miller,  had  any 
knowledge  or  information  of  the  contract  be- 
tween C.  E.  Hair  &  Co.  and  the  board  of  coun- 
ty commissioners,  whereby  the  board  of  county 
commissioners  was  not  to  pay  the  superintend-  , 
ent  a  greater  sum  than  $75  per  month. 

"(5)  The  court  finds  that  C.  B.  Hair  &  Co. 
recognized  J.  L.  Miller  as  superintendent  up  to 
and  including  January  6, 1913." 

Tliere  was  Judgment  for  the  defendants, 
and  the  plaintiff  brings  the  case  to  this  court 
by  petition  In  error  and  case-made. 

Horsley,  Peters  &  Waltaa,  of  Fawhuska, 
for  plaintiff  in  error.  Templeton  &  Tillman, 
of  Fawhuslca,  for  defendants  In  error. 


PEJVEREUX,  a  (after  stating  the  facts  as 
above).  The  governing  question  in  this  case 
Is  whether  the  defendants  In  error  are  bound 
by  the  action  of  the  county  in  paying  the  plain- 
tiff in  .error  more  than  $75  per  month  for 
his  services  as  superintendent 

[1,  2]  It  appears  from  the  findings  of  the 
court  that  the  county  did  pay  more  than 
$75,  and  that,  although  the  defendants  limit- 
ed the  county  to  $75  per  month,  yet  the  plain- 
tiff had  no  knowledge  or  notice  of  this  agree- 
ment, and  that  the  defendants  received  the 
benefit  of  his  services,  while  he  was  acting 
under  the  belief  that  he  was  to  be  paid  at 
tike  rate  ci  $5  per  day.  By  the  contract  with 
the  county,  authorizing  them  to  hire  a  super- 
intendent to  be  paid  ont  of  the  money  agreed 
to  be  paid  by  the  county  to  the  architects, 
the  defendants  constituted  the  county  its 
agent  to  hire  the  plaintiff,  and  as  his  com- 
pensation was  left  blank  in  the  contract  on 
file  with  the  county,  and  the  only  one  to 
which  the  plaintiff  had  access,  there  was  noth- 
ing to  put  him  on  notice  that  any  specified 
sum  had  been  agreed  to  as  his  pay.  Under 
the  facts  of  this  case  it  was  the  duty  of  the 
def^idants  to  have  ascertained  what  com- 
pensation the  county  had  agreed  to  pay  the 
plaintiff,  and  having  failed  to  do  so,  and 
plaintiff  having  performed  his  part  cif  the 
agreement,  they  cannot  now  complain.  U.  S. 
FideUty  &  Guaranty  Co.  v.  Shirk,  20  OkL  67B, 
95  Pac.  218 ;  Midland  Savings  &  Loan  Co.  v. 
Sutton,  30  Okl.  448, 120  Paa  1007 ;  First  State 
Bank  of  Keota  v.  Bridges,  39  OkL  365,  135 
Pac.  378;  C,  R.  I.  &  P.  R.  Co.  v.  Newburn, 
39  OkL  704,  136  Pac.  174;  J.  I.  Case  Thresh- 
ing Machine  Co.  v.  Lyons  &  Co.,  40  OkL  356, 
138  Pac.  167.  The  compensation  of  the  de- 
fendant being  left  blank  in  the  contract,  and 
no  agreed  sum  fixed  by  the  county,  he  is  en- 
titled to  recover  the  reasonable  value  of  his 
services. 

■We  therefore  recommend  that  the  Judgment 
be  reversed  and  the  cause  remanded  for  a 
new  trlaL 

PER  CURIAM.   Adopted  In  whole. 
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(12  Okl.  Cr.  260) 

JOHNSON  T.  STATE.    (No.  A-2412.) 

(Criminal  Court  of  Appeals  of  Oklahoma.    Feb. 

12.  -1918.) 

(8yVlabu»  Ay  the  Court.) 

1.  Gbiiunai.  Law  ©=>H84— AppkaI/— Cobbko- 
TiON  OF  Sentence. 

Under  Proc.  O.  section  6003,  Rev.  Laws, 
the  appellate  court  has  plenary  power  to  rectify 
the  judgment  appealed  from  by  reducing  the 
sentence  in  coutormity  to  the  punishment  pre- 
scribed by  the  statute. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  SS  3199,  3200;  Dec.  Dig.  «=> 
1184.] 

2.  Gbiuiital  Law  ®=s>1184  —  Pusishment  — 
CoBBEcnoN  OF  Sentence  —  Assault  wiih 
-DANOXBons  Weapon. 

Upon  an  information  charging  assault  with 
intent  to  kill  by  shooting  with  a  pistol,  the  ver- 
dict was  "guilty  of  assault  with  a  dangerous 
weapon  as  charged  in  the  information,"  and  as- 
sessing the  punishment  at  "one  year  in  ^he  coun- 
ty jail  and  $100  fine."  The  sentence  was  in  ac- 
cordance with  the  verdict  Eeld,  that  the  words 
"$100  fine"  in  the  verdict  and  that  part  of  the 
judgment  imposing  such  fine  should  be  treated 
as  mere  surplusage,  and  the  judgment  and  sen- 
tence should  be  so  modified. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  gg  3199,  3200;  Dec.  Dig.  «=> 
1184.] 

8.  SuFnciENOT  OF  Evidence. 

The  evidence  in  this  case  considered,  and 
held  sufficient  to  sustain  the  conviction  for  as- 
sault with  a  dangerous  weapon. 

Appeal  from  District  Court,  Cherokee 
County;  John  H.  Pltchford,  Judge. 

Henry  Johnson  was  convicted  of  assault 
with  a  dangerous  weapon,  and  appeals. 
Modified  and  afilrmed. 

J.  Berry  King,  of  Tahleqnah,  for  plaintiff 
In  error.  B.  McMillan,  Asst  At(7.  Gen.,  for 
the  State. 

DOYLE,  P.  J.  On  Information  filed  In  the 
district  court  of  Cherokee  county  charging 
the  crime  of  assault  with  Intent  to  kill,  the 
plaintiff  in  error,  Henry  Johnson,  was  con- 
victed of  the  Included  offense  of  assault  with 
a  dangerous  weapon,  and  the  punishment 
assessed  at  confinement  for  one  year  In  the 
county  Jail  and  a  fine  of  $100.  From  the 
judgment  rendered  in  accordance  with  the 
verdict  the  defendant  appealed  by  filing  in 
this  court  on  March  11,  1916,  a  petition  in 
error  with  case-made.  N6  brief  has  been 
filed  and  no  appearance  was  made  In  be- 
half of  the  plaintiff  In  error  when  the  case 
was  called  for  final  submission,  whereupon 
the  case  was  submitted  on  the  record. 

The  errors  assigned  are  that: 

(1)  The  court  erred  In  overruling  the  mo- 
tion for  a  new  trial. 

(2)  That  the  verdict  was  not  sustained  by 
snfiiclent  evidence. 

(3)  That  the  verdict  is  contrary  to  law  In 
assessing  the  punishment  by  a  fine  and  con- 
finement. 


The  information  charged: 

"The  said  Henry  Johnson  did  willfully,  feloni- 
ously, and  with  a  premeditated  design  to  effect 
the  death  of  Henry  Sanders  make  an  assault  n^ 
on  the  said  Henry  Sanders  with  a  deadly  weap- 
on, to  wit  an  automatic  pistol,  and  did  then  and 
there  unlawfully,  willfully,  feloniously,  and  with 
a  premeditated  design  to  effect  the  death  of  the 
said  Henry  Sanders  shoot  and  wound  him  the 
said  Henry  Sanders,  contrary  to,"  etc. 

The  evidence  shows  that  the  shooting  took 
place  at  a  Sunday  school  picnic  held  near 
Dykes  Chapel,  about  nine  miles  south  of 
Tahlequah.  There  is  a  direct  conflict  In 
the  testimony  as  to  the  character  of  the  en- 
counter, which  took  place  between  the  par- 
ties when  the  shooting  occurred.  The  de- 
fendant testified  that  Sanders  was  the  ag- 
gressor and  struck  him  with  his  fist,  and 
that  he  fired  two  shots  at  him  with  an  antor 
matic  pistol  In  self-defense,  one  of  the  ^ota 
striking  Sanders  in  the  side. 

Upon  the  facts,  of  which  the  foregoing  is 
a  brief  outline,  the  case  was  submitted  to 
the  Jury  In  a  charge  fuUy  and  fairly  cover- 
ing the  law.  But  one  instruction  therein  was 
objected  to.  The  exception  thereto  was  not 
well  taken.  The  fifth  instruction  was  as 
follows: 

"Yon  are  further  instructed  that  while  the 
information  in  this  case  contains  a  charge  of  as- 
sault with  intent  to  kill,  it  also  contains  a 
charge  of  assault  with  a  dangerous  weapon, 
which  is  defined  as  follows:  'Any  person  who, 
with  intent  to  do  bodily  harm,  and  without  jus- 
tifiable or  excusable  cause,  commits  any  assault 
upon  the  person  of  another  with  any  sharp  or 
dangerous  weapon,  or  who,,  without  such  cause. 
shoot»  or  attempts  to  shoot  at  another,  with  any 
kind  of  firearm  or  airgun,  or  other  means  what- 
ever, with  intent  to  injure  any  person,  although 
without  intent  to  kiU  such  person  or  to  commit 
any  felony,  is  punishable  by  imprisonment  in 
the  penitentiary  not  exceeding  five  years,  or  by 
imprisonment  in  a  county  jail  not  exceeding  od« 
year.' " 

[2]  The  verdict  of  jthe  Jury  was: 

"We,  the  Jury  duly  impaneled  and  sworn  in 
the  above-entitled  action,  do  upon  our  oaths  find 
the  defendant  guilty  of  assault  with  a  dangerous 
weapon  as  charged  in  the  information,  and  as- 
sess his  punishment  as  follows:  One  year  in  the 
county  jail  and  $100  fine." 

It  will  be  observed  that  the  statute  (sec- 
tion 2344)-  already  quoted  in  the  aforesaid 
instruction  No.  5  does  not  prescribe  the  pay- 
ment of  a  fine  as  punishment  for  the  crime 
therein  defined.  It  appears  from  the  record 
that  when  this  verdict  was  received,  no 
objection  to  the  same  was  made  by  the  de- 
fendant, JEind  the  obJecUon  to  the  verdict  was 
first  made  on  a  supplemental  motion  for  new 
trial.  We  cannot  understand  why  the  conrt 
failed  to  render  the  Judgment  in  conforodty 
with  the  provision  of  the  statute  which  was 
Included  and  made  a  part  of  instruction  No. 
6.  However,  we  think  that  the  words  "and 
$100  fine,"  in  the  verdict,  and  that  part  of 
the  Judgment  imposing  a  fine  of  $100,  should 
be  rejected  as  surplusage,  and  the  Judgment 
should  be  so  modified. 
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[1]  Our  Criminal  Procedure  Act  provides: 

"The  appellate  court  may  reverse,  affirm  or 
modify  the  judgment  Appealed  from,  and  may,  if 
necessary  or  proper,  order  a  new  triaL"  Section 
6003,  Kev.  Laws. 

Under  this  provision  thlrf  court,  exercising 
its  revisory  jurisdiction,  has  the  power  and 
authority  to  modify  any  Judgment  appealed 
from  by  reducing  the  sentence.  Frits  v. 
State,  8  OkL  Cr;  S42,  128  Pac.  ITO. 

The  Judgment  appealed  from  will  be  modi- 
fled  by  striking  out  the  words  "and  to  pay 
a  fine  of  $100." 

[3]  Having  carefully  examined  the  record, 
and  finding  no' material  error  therein,  the 
Judgment  and  sentence  of  the  district  court 
of  Cherokee  county,  as  thus  modified,  will 
be  affirmed. 

FUJRMAM  and  ABMSTRONG,  JJ.,  concur. 


(12  Okl.  Cr.  263) 

CLABK  V.  STATE.     (No.  A-2103.) 

(Criminal  Court  of  Appeals  of  Oklahoma.    Feb. 

16,  19ia) 

(Byttabu*  by  the  Court.) 

Cbiuinai.  iiAW  «=5>610— APPEAI/— Vebdict— 
Ukcobbobokatxd  Testiiiont  or  Aocoh- 
pucs. 

In  this  jurisdiction  a  conviction  for  crime 
cannot  be  sustained  upon  the  uncorroborated 
testimony  of  an  accomplice. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Dig.  ||  1124-1126 ;  Dec.  Dig.  «=> 
610.] 

Appeal  from  District  Court,  Custer  (boun- 
ty;  James  R.  Tolbert,  Judge. 

Dennis  Clark  was  Convicted  of  larceny  of 
domestic  animals,  and  api>ea]a.    Reversed. 

Echols  &  Merrill,  of  Elk  aty,  for  plaintiff 
in  error.  C.  J.  Davenport,  Asst  Atty.  Oen., 
(or  the  State. 

ARMSTRONG,  J.  The  plaintiff  in  error, 
Dennis  Clark,  was  convicted  at  the  Decem- 
ber, 1911,  term  of  the  district  court  of  Cus- 
ter connty  on  the  charge  of  larceny  of  live 
stock,  and  his  punishment  fixed  at  one  year 
in  the  state  penitentiary. 

A  careful  examination  of  the  record  dis- 
closes the  fact  that  this  conviction  is  l>ased 
wholly  upon  the  testimony  of  an  admitted 
accomplice,  which  accouiplice  had  been  tried 
and  convicted  upon  the  separate  charge  of 
larceny  of  the  same  animals  upon  which  the 
conviction  In  the  case  at  bar  rests. '  It  ap- 
pears that  this  accomplice  caused  the  ar- 
rest and  prosecution  of  tbp  plaintiff  in  er- 
ror herein  after  he  liad  been  convicted  Iiim- 
self. 

The  Assistant  Attorney  (Seneral  has  filed  a 
confession  of  error  In  this  cause,  based  up- 
on the  ground  tliat  the  accomplice  was  whol- 
ly unsupported.  Under  the  law  it  is  nec- 
essary that  there  be  corroborating  testimony 
sufficient,  in  addition  to  the  testimony  of  an 
accomplice,  to  connect  plaintiff  in  error  with 


the  crime  charged,  and  support  the  material 
points  in  such  testimony.  The  state  having 
failed  to  corroborate  the  accomplice,  it  be- 
comes the  duty  of  the  court  to  reverse  the 
Judgment. 

Judgment  reversed.  Mandate  ordered 
forthwith. 

DOYLE,  P.  X,  concurs.  FURMAN,  J^  ab- 
sent 

(U  Okl.  Cr.  264) 
RUSHING  V.  STATE.     (No.  A-2299.) 
(Criminal  Court  of  Appeals  of  Oklahoma. 
Feb.  15, 19ia) 

(BiiUahut  by  the  Court.) 

1.  Assault  and  Battebt  «=»91— Irtent  to 
Do  BoDiLT  Habu  —  STJFnciBNCT  or  Evi- 

DENCK. 

In  a  prosecution  for  assault  with  intent  to 
kill,  the  evidence  examined,  and  held  to  be  suf- 
ficient to  sustain  a  verdict  finding  the  defendant 
guilty  of  assault  with  intent  to  do  bodily  harm. 
[Ed.  Note.— For  other  cases,  see  Assault  and 
Battery,  Cent  Wg.  {  136 ;   Dec.  Dig.  «=>91.] 

2.  Chimin Ai,  Law  «s>865— Vxbdiot— Rktcbal 
TO  Discharge  Jdbt. 

After  the  jury  retired  to  consider  of  their 
verdict,  they  returned  into  court  and  announc- 
ed that  they  had  come  to  an  unanimous  aitree- 
ment  with  respect  to  the  guilt  of  the  defendant 
but  could  not  agree  as  to  the  degree  of  the  of- 
fense and  the  punishment  Thereupon  defend- 
ant moved  the  court  to  disoharge  the  jury,  which 
was  overruled,  and  the  court  then  ordered  the 
jury  to  again  retire  and  consider  of  their  verdict 
Held,  that  the  court  very  properly  overruled  de- 
fendant's motion  to  discharge  the  Jury. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  f  2069;    Dec.  Dig.  <$=3865.] 

Appeal  from  Superior  Court  Oklahoma 
County ;  Edward  Dewes  Oldfleld,  Judge. 

Andrew  Rushing  was  convicted  of  assault 
with  intent  to  do  bodily  Iiarm,  and  appeals. 
Affirmed. 

A.  N.  Munden  and  William  Harrison,  both 
of  Oklahoma  City,  for  plaintiff  in  error.  S. 
P.  Freeling,  Atty.  Gen.,  and  R.  McMillan, 
Asst  Atty.  Gen.,  for  the  State. 

DOTLB,  P.  J.  This  appeal  is  from  a  Judg- 
ment of  conviction  in  the  superior  court  of 
Oklahoma  county  upon  an  Information  charg- 
ing that  plaintiff  in  error,  Andrew  Rushing, 
did  feloniously  commit  an  assault  and  bat- 
tery upon  William  C.  Puckett  with  a  razor, 
a  dangerous  weapon,  and  did  then  and  there 
and  thereby  Infiict  certain  dangerous  wounds 
upon  the  said  Puckett  with  the  felonious  in- 
tent to  kill  him.  The  defendant  was  by  the 
Jury  found  guilty  of  "assault  with  intent  to 
do  bodily  harm,"  but  they  failed  to  agree  upon 
the  punishment  The  court  sentenced  the  de- 
fendant to  imprisonment  In  the  penitentiary 
for  the  term  of  two  years.  From  the  Judg- 
ment an  appeal  was  taken  by  fiUng  in  this 
court  on  May  29,  1914,  a  petition  In  error 
with  case-made. 

[1]  The  evidence  tends  to  show  that  W.  0. 
Puckett   a    g^oceryman  in   Oklahoma   City, 
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Iiad  a  dlEt>ute  with  the  defendant  over  the 
price  of  some  meat.  Involving  10  cents. 
About  two  hours  later  the  defendant  met 
Pnckett  on  the  street  and  said  to  him: 
"God  damu  you;  you  Insulted  me" — struck 
him  In  the  face,  knocking  his  glasses  off,  and 
then  cut  him  with  a  razor  or  knife  across 
the  neck,  cutting  off  about  one-third  of  the 
lobe  of  the  left  ear,  and  cutting  the  neck 
over  the  jugular  vein.  Several  eyewitnesses 
testified  that  the  defendant  was  the  aggres- 
sor. The  defendant,  running  from  his  victim, 
was  stopped  by  a  i)0llceman,  who  asked 
what  was  the  matter,  and  the  defendant 
said  "he  had  cut  a  white  man."  As  a  wit- 
ness In  his  own  behalf  the  defendant  tes- 
tified that  he  went  to  Puckett's  place  of 
business  to  buy  some  meat,  and  that  "there 
was  a  little  misunderstanding  about  the 
price ;"  that  later,  meeting  Mr.  Pnckett  on  the 
street,  be  said  to  blm,  "Tou  ought  not  to  do 
me  that  way,"  and  that  Mr.  Puckett  struck 
him  twice,  saying,  "C<nne  on,  boys,  here  Is  a 
bad  negro,"  and,  "I  got  out  my  knife  and 
cut  him  on  the  arm  to  get  myself  loose." 

[2]  The  errors  assigned  are  predicated  up- 
on the  proceedings  had  in  receiving  the  ver^ 
diet.  It  appears  from  the  record  that  the 
Jury,  having  retired  to  deliberate  of  their 
verdict,  returned  into  court  and  announced 
that  they  had  agreed  on  the  question  of  the 
guilt  of  the  defendant,  but  could  not  agree 
as  to  the  punishment  The  record  is  then  as 
follows : 

"By  the  Court:  If  you  find  that  you  cannot 
agree  as  to  the  matter  of  fixing  the  pDnishment, 
you  may  then  so  itate  in  your  verdict,  and 
leave  the  punishment  to  be  fixed  by  the  court 

"By  Mr.  Munden:  I  suggest  that  such  a 
form  of  verdict  be  furnished  tiie  jurors. 

"By  the  Court:  Gentlemen  of  the  Jury,  if 
you  are  nnable  to  agree  as  to  the  punishment 
to  be  assessed,  yon  may  sign  one  of  the  three 
forms  of  verdict  now  submitted  to  you.  That  is, 
finding  him  guilty  of  the  charge  you  find  him  to 
be  guilty  of :  and,  if  it  is  assault  with  intent  to 
kill,  yon  will  si^  this  verdict  finding  him  guilty 
of  assault  with  intent  to  kill,  and  leave  the  pun- 
ishment to  be  fixed  by  'the  court  If  you  find 
him  guilty  of  assault  with  intent  to  do  bodily 
harm,  you  will  sign  that  verdict,  and  if  you 
find  him  guilty  of  simple  assault  and  battery, 
you  will  find  him  guilty,  and  leave  the  punish- 
ment to  be  fixed  by  the  court, 
.  "By  a  Juror:  Shall  we  all  sign  the  same  ver- 
dict?   There  are  three  forms  of  verdict 

"By  the  Court:  There  are  three  forms  of 
verdict;  one  of  assault  with  intent  to  kill,  one, 
assault  with  intent  to  do  bodily  harm,  and  one 
of  assault  and  battery.  Xou  will  sign  one  of 
those  three  forms. 

"By  a  Juror:    That  is  just  where  we  split  up. 

"By  the  Court:  Xon  mean  as  to'  the  degree  of 
the  crime? 

"By  the  Juror:    Yes,  sir. 

"By  the  Court:  You  are  not  then  agreed  as 
to  the  guilt  or  innocence  of  the  defendant  as  to 
the  degree  of  the  crime? 

"By  the  Juror:     No,  sir. 

"By  the  Court:  Then,  gentlemen,  yon  have 
not  attempted  to  fix  the  punishment  because  you 
have  not  agreed  as  to  the  guilt  or  innocence  of 
the  defendant 

"By  the  Juror:  I  thought  we  should  find  him 
guilty  or  innocent  and  then  vote  on  the  punish- 
ment; but  they  are  trying  to  vote  on  the  pun- 
ishment and  the  guilt  all  at  the  same  tim*. 


"By  the  Court:  You  gentlemen  will  have  to 
fight  those  matters  out  by  yourselves.  Tlie  court 
cannot  assist  you  in  that  regard. 

"By  Mr.  Munden:  Comes  now  the  defend- 
ant and  moves  the  court  to  discharge  the  jury 
because  of  the  mistakes  which  have  been  here 
and  now  made,  both  by  statements  of  the  jurors 
and  by  his  honor. 

"By  the  Court:,  If  you  will  specify  what  mis- 
take the  court  has  made,  the  court  will  lie  very 
glad  to  rectify  any  mistake  made.  If  the  court 
has  misspoke  himself  in  any  way,  the  court  will 
be  very  glad  to  rectify  any  mistake  that  may 
have  been  made  if  counsel  will  draw  his  atten- 
tion to  any  mistake. 

"By  Mr.  Munden:  All  of  the  statements  pre- 
supposed the  Jury  had  found  him  guilty,  which 
was  perfectly  proper  under  the  statement  by  the 
foreman,  but  that  has  had  its  effect  on  the  jury 
in  finding  him  guilty  when  as  a  matter  of  fact 
they  have  not  yet  agreed  upon  his  guilt 

"By  the  Court:  The  court  fails  to  detect  any 
error  in  the  statement  as  made  by  counsel.  The 
statements  of  tbe  court  were  made  under  the 
misapprehension  of  the  statement  of  the  fore- 
man. It  has  developed  that  the  jur^  have  not 
arrived  on  an  agreement  as  to  the  guilt  or  inno- 
cence of  the  defendant^  and  the  court  now  makes 
this  statement  to  the  jurv:  Mr.  Foreman,  after 
hearing  from  the  several  members  of  the  jury, 
it  is  evident  that  you  have  not  agreed  as  to  the 
guilt  or  innocence  of  the  defendant  Tou  wiU 
therefore  retire  and  deliberate  further.  The 
forms  of  verdict  will  not  be  submitted  at  this 
time. 

"By  the  Court:  The  motion  to  discharge  die 
jury  is  overruled. 

"By  Mr.  Munden:  To  which  the  defendant 
excepts." 

We  think  the  court  very  properly  overruled 
the  defendant's  motion  to  discharge  the  Jury. 
Our  Procedure  Criminal  provides: 

"After  the  jury  have  retired  for  deliberatioa. 
if  there  be  a  disagreement  between  them  as  to 
any  part  of  the  testimony  or  if  they  desire  to 
be  informed  on  a  point  of  law  arising  in  the 
cause,  they  must  require  the  officer  to  conduct 
them  into  court.  -Upon  thar  being  brought  in- 
to court,  the  information  required  must  be  giv- 
en in  the  presence  of,  or  after  notice  to  the  cioun- 
ty  attorney  and  the  defendant  or  Iiis  counsel, 
or  after  they  have  been  called.  Section  S913, 
Rev.  Laws. 

It  Is  further  provided: 

"If  the  jury  render  a  verdict  not  in  form, 
the  court  may,  with  proper  instructions  as  to 
the  law,  direct  them  to  reconsider  it  .and  it 
cannot  be  recorded  until  it  be  rendered  in  some 
form  from  which  It  can  be  clearly  understood 
what  is  the  intent  of  the  jury."  Section  6928, 
Bev.  Laws. 

Under  the  statutes  It  was  clearly  within 
the  province  of  the  court  to  order  the  Jury 
to  retire  further  to  deliberate  and  render  a 
verdict  responsive  to  the  Issue.  Nothing  ap- 
pears in  the  record  tending  to  show  that  the 
action  of  the  trial  court  Improperly  influ^ic- 
ed  the  jury  In  returning  the  verdict  upon 
which  the  judgment  was  rendered.  To  con- 
stitute error  It  must  appear  that  the  defend- 
ant was  prejudiced  by  the  answers  of  the 
jurors,  or  that  the  a<^on  of  the  court  was 
such  as  would  tend  to  coerce  the  Jury  in  ar- 
riving at  a  verdict  of  guilty.  It  is  not 
claimed  that  the  court  said  anything  that  in 
any  way  would  tend  to  Influence  the  Jury 
to  return  the  verdict  that  was  rendered. 
This  was  the  only  exception  taken  upon  the 
trlaL    Upon  a  careful  consideration  of  tlie 
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whole  record  we  are  of  tbe  opinion  that  the 
defendant  has  no  just  cause  of  complaint 

The^  Judgment  appealed  from  Is  affirmed, 
with  directions  to  the  court  clerk  of  Okla- 
homa county  to  Issue  forthwith  a  commit- 
ment In  accordance  with  the  Judgrment  of  the 
superior  court  of  Oklahoma  county,  as  ren- 
dered on  the  verdict 

FURMAN  and  ARMSTRONG,  JJ,  concur. 


(12  Okl.  Cr.  269) 

AKINS  et  aL  v.  STATE.    (No.  A-2411.) 

(Criminal  Ckturt  of  Appeals  of  Oklahoma. '  Feb. 

19,  1916.) 

(Syllaius  ly  the  Court.) 
Labcent  ®=a57  —  Theft  of  Domestic  Ani- 
mals—Felonious Intbnt>— SurFiciENCT  of 
Evidence. 

In  a  prosecution  for  theft,  where  the  tak- 
ing was  open,  without  fraud  or  stealth,  and  there 
was  no  subsequent  attempt  to  conceal  the  prop- 
erty, and  no  denial,  but  an  avowal  of  the  taking, 
and  the  testimony  for  the  state,  standing  alone, 
raises  a  presumption  of  fact  in  favor  of  an  in- 
nocent taking,  held,  there  being  no  evidence 
tending  to  prove  a  felonious  intent,  the  evidence 
is  insufficient  to  sustain  the  conviction. 

[Ed.  Note.— For  other  cases,  see  Larceny, 
Cent  Dig.  §S  150, 151 ;  Dec.  Dig.  <3s>57.] 

Appeal  from  District  Court,  Adair  County ; 
John  H.  Pltcbford,  Judge. 

Dow  Aklns  and  BUI  Carden  were  convicted 
of  larceny  of  live  stock,  and  appeal.  Re- 
versed. 

R.  T.  Nance,  of  Stlllwell,  for  plaintiffs  In 
error.  B.  McMillan,  Asst  Atty.  Gen.,  for  the 
State. 

DOTLE,  P.  J.  The  plaintiffs  in  error, 
Aklns  and  Carden,  were  Jointly  charged,  tried, 
and  convicted  of  stealing  two  hogs,  the  per- 
sonal property  of  J.  U  Brown,  and  in  pursu- 
ance of  the  verdict  they  were  each  sentenced 
to  Imprisonment  in  the  penitentiary  for  the 
term  of  one  year.  From  the  judgments  ren- 
dered on  the  verdict,  they  appeal.  The  only 
question  necessary  to  be  reviewed  is  the  suf- 
ficiency of  the  evidence  to  sustain  the  verdict. 
.  A  substantial  statement  of  the  evidence  is 
as  follows: 

J.  L.  Brown  testified  that  he  missed  two 
sucking  pigs  Tuesday  night,  and  found  them 
the  next  Sunday  morning  at  Ed  Adair's ;  that 
he  stopped  at  the  New  Hope  Church  that 
morning  and  Ed  West  told  him  he  thought 
they  were  at  Ed  Adair's  In  the  chicken  yard ; 
that  be  asked  Mr.  Ford  to  go  with  him ;  that 
they  carried  the  pigs  to  his  place  and  put 
them  down  near  the  sow  to  see  if  she  would 
own  them,  and  she  did;  that  Ed  Adair  told 
him  they  belonged  to  Dow  Aklns  and  Bill 
Carden. 

J.  H.  Neff  testified  that  he  was  deputy  sher- 
iff and  went  with  J.  U  Brown  on  Sunday 
morning  to  the  home  of  Ed  Adair;  that 
Adair's  place  was  about  three-quarters  of  a 
mile  from  Brown's  place;    that  they  were 


having  Sunday  sdiool  at  the  New  Hope 
Church  that  morning,  which  was  about  150 
yards  from  Brown's  house ;  that  it  was  about 
300  yards  from  Brown's  house  toQuil  Leath- 
erwood's. 

Hugh  Adair  testified  that  both  of  the  de- 
fendants had  been  living  with  bis  parents; 
that  the  family  had  no  hogs,  and  that  the  de- 
fendants, Dow  and  Bill,  brought  two  smaU 
pigs  there  and  told  the  family  that  they  got 
them  from  their  uncles,  Qull  Leatherwood 
and  Will  Leatherwood;  that  while  he  was 
attending  Sunday  school  with  the  defendants 
on  Sunday  morning  the  pigs  were  taken 
away. 

To  the  same  effect  la  the  testimony  of  _ 
Walter  Adair,  brother  'of  Hugh  Adair. 

The  defendant  Dow  Aklns  testified  that  cm 
the  Tuesday  the  pigs  were  said  to  have  been 
stolen  he  and  Bill  Carden  were  going  by  the 
New  Hope  Church,  and  each  picked  up  a  pig 
and  walked  on  to  Ed  Adair's,  where .  they 
were  staying ;  that  they  got  them  about  mid- 
way between  Mr.  Brown's  house  and  Qull 
Leatherwood's  house;  that  bis  uncle  QoU 
had  two  red  sows  and  a  black  one,  and  he 
told  blm  that  he  was  going  to  take  two  pigs, 
and  his  imcle  told  him  which  ones  to  get; 
that  when  he  took  these  pigs  he  thought  they 
were  Leatherwood's  pigs ;  that  Brown's  pigs 
were  about  the  same  age,  and  they  all  looked 
alike ;  that  at  Sunday  school  that  morning  he 
asked  his  uncle  if  he  had-  missed  the  two 
pigs ;  that  Ed  Adair  is  bis  stepfather,  but  he 
used  to  live  with  Qull  Leatherwood;  that 
Leatherwood's  and  Brown's  sows  were  to- 
gether when  they  took  the  pigs;  that  fif- 
teen or  sixteen  pigs  belonged  to  his  uncle; 
that  Bill  Ca.rden  is  his  first  cousin. 

The  defendant  Bill  Carden  testified  that 
they  took  the  pigs  Tuesday  afternoon;  that 
there  were  three  sows,  two  red  and  one  black, 
and  a  large  number  of  pigs  in  the  bunch. 

Qull  Leatherwood  testified  that  the  Sunday 
before' the  arrest  the  defendants  were  at  his 
place,  and  Dow  Aklns  said  that  they  were 
going  to  get  the  pigs,  and  his  brother  Lee  told 
Dow  not  to  take  a  certain  pig;  that  be  and 
his  brother  had  been  expecting  Dow  to  take 
the  pigs ;  that  he  raised  one  of  these  boys. 

Lee  Leatherwood  testified  that  he  lived 
with  QuU  Leatherwood,  and  one  of  the  boys 
spoke  to  them  about  taking  the  pigs,  and  he 
told  them  not  to  take  a.  little  bobtail  one ;  that 
their  stock  were  supposed  to  be  Red  Durocs, 
and  were  running  out  there  at  the  time  of 
the  alleged  theft,  and  he  had  seen  Brown's 
sow  and  pigs  running  out  there  with  them. 

Dan  Hill  testified  that  he  was  at  the  New 
Hope  Church  when  the  boys  were  arrested; 
that  he  was  teacher  of  the  Bible  class,  and 
the  defendants  were  there.;  that  he  heard  the 
defendant  Aklns  ask  Lee  Leatherwood  there 
that  morning  In  a  joking  way  how  his  pigs 
were  getting  along ;  that  after  that  the  depu- 
ty sheriff  called  the  defendants  out  and  ar- 
rested them. 
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The  charge  of  the  conrt,  consdating  of  seven 
instructions,  makes  no  reference  as  to  tbe  law 
of  drciunstantial  evidence,  or  as  to  the  law 
In  resiMct  to  the  possession  of  property  re- 
cently Molen. 

The  sixth  Instmction  is  as  follows: 

"(6)  You  ar«  instructed  that,  if  the  hogs  in 
question  were  the  property  of  Quil  Leatherwood 
or  Lee  Leatherwood,  it  would  be  your  duty  to 
acquit  the  defendants;  or,  if  the  testimony  In 
the  case  raises  in  your  minds  a  reasonable  doubt 
as  to  whether  said  hogs'  were  the  property  of 
said  Quil  Leatherwood  or  Lee  Leatherwood,  you 
should  resolve  the  doubt  in  favor  of  the  defend- 
ants -and  acquit  them.  (To  the  giving  of  this 
instruction  the  defendants  objected.  The  ob- 
jection -is  by  the  court  overruled,  to  which  the 
defendants  except.    John  H.  Pitchford,  Judge.)" 

Obviously  this  Instruction  was  inapplicable. 
Brown's  ownership  of  the  pigs  in  question 
was  undisputed  and  the  giving  of  this  in- 
struction was  prejudicial  to.  the  defendants. 
However,  we  are  clearly  of  the  opinion  that 
the  evidence  is  insuSdoit  to  sustain  a  ver- 
dict, in  that  the  evidence  does  not  tend  to 
prove  a  felonious  taking. 

In  cases  of  theft  the  question  of  the  intent 
with  which  the  accused  took  the  property  Is 
one  of  fact  to  be  decided  by  the  jury,  except 
where  the  taking  la  open  and  without  fraud 
or  stealth,  under  a  claim  of  ownership,  or 
where,  as  in  this  case,  the  testimony  as  to  the 
taking,  standing  alone,  raises  a  presumption 
of  fact  in  favor  of  an  innocent  taking,  and, 
there  being  no  evidence  from  which  the  Jury 
.may  legitimately  Infer  a  felonious  Intent, 
such  evidence  is  insnfflclent  to  sustain  a  ver- 
dict of  guilty. 

Two  of  the  four  witnesses  for  the  state  in 
this  case  testified  that  the  defendants  stated 
when  they  brought  the  pigs  home  that  they 
had  taken  them  from  their  uncle.  Upon  the 
whole  case  we  are  without  doubt  as  to  the 
propriety  of  reversing  the  judgments  render- 
ed upon  the  verdict  of  the  jury  In  this  case. 

For  the  reasons  stated,  the  judgments  ap- 
pealed from  are  reversed,  and  the  cause  re- 
manded, with  direction  to  dismiss  the  prose- 
cution. 

FURMAN  and  ARMSTRONG,  JJ.,  concur. 


(12  Okl.   Cr.  273)        • 

DOUD  T.  STA'm     CN*  A-2441.) 

(Criminal  Court  of  Appeals  of  Oklahoma.    Feb. 
19,  1916.) 

(Byttahu*  ly  the  Co»rt.J 

1.  Wbapows  «=»17  —  Poikttno  of  Pibtoi.— 
Defense— iNSTBucnoNs—BviDBN  OB. 
In  a  prosecution  for  pointing  a  pistol,  when 
the  evidence  tends  to  show  justification  in  self- 
defense,  and  in  defense  of  habitation,  it  is  er- 
ror for  the  court  to  refuse  to  give  a  requested  in- 
struction which  fairly  presents  the  law  of  the 
case  on  the  theory  contended  for  by  the  defend- 
ant. 

[Ed.   Note.— For  other  cases,   see   Weapons, 
Cent  Dig.  gj  20,  22-33 ;   Dec.  Dig.  «=»17.] 


2.  Griuiitai,  Law  €=9786  —  Instbuctions— 

CBEDiBiT.rrT  OF  Accused. 

It  is  error  for  the  trial  court  to  single  out 
the  defendant,  and,  mentioning  him  by  name, 
instruct  the  jury  upon  his  credibility  as  a  wit- 
ness. 

[Kd.  Note.— For  other  cases,  see  Criminal 
Low,  Cent.  Dig.  «  1787, 1895-1901, 1960, 1984; 
Dec  Dig.  «=»78S.] 

Appeal  from  County  Court,  Blaine  Coun- 
ty;   R.  J.  Puderbaugh,  Special  Judge. 

George  H.  Doud  was  convicted  of  pointing 
a  pistol,  and  appeals.    Reversed. 

I.  H.  Lookabaugh,  of  Watonga,  for  plain- 
tiff in  error.  R.  McMillan,  Aast  Atty.  Gen., 
for  the  State. 

PER  CURIAM.  The  plaintiff  In  error  was 
tried  and  convicted  upon  an  information 
charging  that  in  Blaine  county,  on  the  9tli 
day  of  February,  1914,  he  (George  H.  Doud) 
"did  then  and  there  unlawfully,  willfully, 
and  maliciously  point  at  Raymond  White- 
shield,  a  person  then  and  there  being,  a. 
deadly  weapon,  to  wit,  a  pistol,  contrary," 
eta,  and  his  punishment  fixed  at  a  fine  of 
$50  and  Imprisonment  In  the  county  Jail  for 
a  period  of  S  mcmtfaa.  From  the  judgment 
rendered  in  pursuance  of  the  verdict,  the  de- 
fendant appeals. 

The  evidence  shows  that  Whiteshleld,  • 
Cheyenne  Indian,  22  years  old,  and  anoth^ 
Indian  boy,  on  the  date  alleged,  borrowed 
$5  of  the  defendant,  by  pawning  a  saddle, 
and  that  evening  they  returned  to  the  de- 
fendant's home  and  demanded  $3  more  on  the 
saddle,  finally  accepting  $2.50  additional  as 
the  purchase  price  of  the  saddle. 

The  complaining  witness  Whiteshleld  testi- 
fled  that  in  the  dispute  the  defendant  took 
from  a  drawer  a  pistol  and  pointed  It  at 
him.  The  other  Indian  and  another  white 
man  who  were  present,  as  witnesses  for  the 
state,  did  not  testify  that  the  defraidant 
pointed  the  pistol. 

The  defendant's  grown  daughter  and  son 
testified  that  Whiteshleld  used  profane  and 
threatening  language,  and  said  he  had  a  gnn 
and  threatened  to  shoot  the  defendant  and 
his  son;  that  the  defendant  then  took  his 
gun  from  a  drawer  and  told  Whiteshleld  to 
leave,  but  did  not  point  the  gun  at  White- 
shield.  To  the  same  effect  was  the  testimony 
of  the  defendant  as  a  witness  In  his  own  be- 
half. The  evidence  tended  to  show  that 
Whiteshleld  was  drunk  at  the  time. 

Of  the  numerous  errors  assigned  we  deem 
it  only  necessary  to  notice  those  predicated 
upon  the'  instructions  given,  and  those  re- 
quested and  refused. 

[2]  Among  others  the  court  gave  the  fol- 
lowing Instructions: 

"You  are  instructed  that  It  yon  find  that  any 
witness  has  willfully  testified  falsely,  to  an^ 
material  matter  on  trial,  you  are  at  Ub»ty  to 
disregard  the  whole  of  such  witness'  testimony. " 
.  "You  are  further  instructed  that  evideooe  of 
the  general  reputation  of  the  defendant,  George 
H.  Doud,  for  truth  and  veracity  is  proper  for 
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your  consideratioii,  and  70a  will  give  it  such 
weight  as  you  tliinlE  it  entitled  to,  and  that  if 
'ou  find  tliat  such  reputation  is  established  as 
jad,  you  have  the  right  to  disregftrd  the  whole  of, 
his  testimony." 

The  Attorney  General  confesses  that  the 
giving  of  these  instructions  under  the  evi- 
dence In  this  case  constitutes  reversible  error 
— citing  BlUingsley  t.  State,  4  OU.  Cr.  587, 
113  Pac.  241,  and  Hendriz  t.  State,  4  Old. 
Cr.  611,  113  Pac  244,  as  to  the  first  Instruc- 
tion above  quoted,  and  Green  v.  United 
States,  2  OkL  Cr.  65,  101  Pac.  112,  Fletcher 
▼.  State,  2  Okl.  Cr.  300, 101  Pac.  699,  23  L.  R. 
A.  (N.  S.)  681,  Hughes  v.  State,  3  Okl.  Cr. 
387,  106  Pac.  546,  and  Heacock  v.  State,  4 
Okl.  Cr.  606,  112  Pac.  949,  as  to  the  second 
instruction  above  quoted. 

We  think  the  confession  of  error  Is  well 
founded,  and  should  be  sustained. 

[1]  The  defendant  further  contends  that 
the  court  erred  in  failing  to  instruct  the  Jury 
upon  the  law  applicable  to  the  case.  It  ap- 
pears that  the  court  wholly  failed  to  Instruct 
upon  the  law  of  self-defense,  although  the 
defendant  requested  such  an  instruction, 
which  was  refused  and  exception  allowed. 

Upon  a  careful  examination  of  the  record 
we  are  inclined  to  think  that  there  Is  no  merit 
In  this  prosecution.  For  the  reasons  stated, 
the  judgment  la  reversed. 

(97  Kan.  lO) 

CLARk  V.  TOWNSEND.     (No.  18071.) 
(Supreme  Court  of  Kansas.     Feb.   12^  1916.) 

On  petition  tor  rehearing.    Rehearing  de- 
nied. 
For  former  opinion,  see  163  Pac.  655. 

&IASON,  J.  In  a  petition  for  a  rehearing 
the  plaintiff  complains  of  the  failure  of  the 
opinion  already  filed  to  r^er  to  his  conten- 
tion that  the  trial  court  erred  in  giving  a 
particular  Instruction.  This  Instruction  was 
to  the  effect  that  the  verdict  should  be  for 
the  defendant  if  the  Jury  found  that  there 
was  an  agreement  that  the  plaintiff  was  to 
receive  compensation  for  his  services  in 
some  other  form  than  a  commission,  and 
that  he  had  received  such  other  compensa- 
tion. It  is  objected  to  on  three  grounds: 
(1)  As  inconsistent  with  the  claim  that  the 
services  were  gratuitous;  (2)  as  inadmissible 
under  a  general  denial ;  and  (3)  because  un- 
der it  a  Terdict  for  the  defendant  might  have 
resulted  from  six  Jurors  believing  the  serv- 
ices to  have  been  rendered  without  charge, 
while  the  other  six  believed  they  had  been 
paid  for  according  to  a  special  contract 

We  think  all  the  objections  untenable. 
The  plaintiff's  theory  was  that  there  was 
no  express  agreement  as  to  the  amount  he 
was  to  receive  for  his  services,  and  there- 
fore that  he  was  entitled  to  their  reasonable 
Talue.  The  defendant  could  Without  Incon- 
154P.-64 


sistency  endeavor  to  meet  this  by  showing 
a  spe<^al  agreement  covering  the  matter, 
whether  it  was  that  the  services  were  to  be 
literally  gratuitous,  or  that  they  were  to  be 
regarded  as  compensated  by  some  advantage 
he  had  received  In  his  other  dealings  with 
the  plaintiff,  so  that  he  was  to  receive  no  ad- 
ditional payment.  As  was  intimated  in  the 
original  opinion,  the  question  whether,  under 
a  general  denial,  the  defendant  should  have 
been  permitted  to  prove  a  special  agreement 
as  to  the  character  of  the  plaintiff's  compen- 
sation, is  substantially  the  same  as  whether 
proof  should  have  been  allowed  of  an  under- 
standing that  they  were  to  be  gratuitous. 
The  ruling  of  the  trial  court  in  that  respect, 
whether  technically  correct  or  not,  is  regard- 
ed as  nonprejudicial,  because  it  does  not  ap- 
pear that  the  plaintiff  was  taken  by  surprise 
by  the  defense  presented,  or  that  the  state 
of  the  pleadings  in  any  way  hampered  him 
in  meeting  it  No  error  was  committed  in  in- 
structing that  a  verdict  for  the  defendant 
might  be  rendered  upon  either  one  of  two 
theories.  By  submitting  special  questions 
the  plaintiff  could  have  guarded  against  such 
a  verdict  being  the  result  of  some  jurors  ac- 
cepting one  theory  and  the  rest  the  other. 
It  often  happens  that  a  i>arty  to  litigation 
may  prevaU  upon  the  establishing  of  any  one 
of  several  allegations,  and  a  general  verdict 
cannot  disclose  whether  the  jury  were  united 
with  respect  to  any  particular  one  of  them. 
That  can  be  determined,  where  desired,  by 
the  submission  of  special  questions.  Barker 
V.  Railway  Co.,  88  Kan.  673,  132  Pac.  156. 
No  such  questions  were  submitted,  nor  was 
any  instruction  asked  regarding  the  matter. 
The  petition  for  a  rehearing  is  denied. 
All  the  Justices  concurring. 

'"'^^'^''^  (97  Kan.  976) 

KUTER   ▼.    STATE   BANK    OF   HOI/TON. 

(No.  1947L) 
(Supreme  (Tonrt  of  Kansas.     Feb.  12,   1916.) 

On  application  for  modification  of  Judg- 
ment    Application  allowed. 

For  former  opinion,  see  96  Kan.  485,  162 
Pac.  662. 

PER  CURIAM.  On  November  6,  1915, 
the  judgment  of  the  district  court  in  this 
case  was  reversed,  with  direction  to  render 
Judgment  in  defendant's  favor.  Kuter  v. 
Bank,  96  Kan.  486,  152  Pa&  662.  An  appli- 
cation for  a  modification  of  that  order  has 
been  considered,  and  the  court  U  of  the.  opin- 
ion that  it  should  be  allowed. 

The  judgment  will  be  reversed,  and  a  new 
trial  ordered,  with  direction  to  permit  amend- 
ed pleadings  to  be  filed  and  such  additional 
parties  brought  in  as  may  be  necessary,  to  the- 
end  that  the  iconrt  may  finally  determine  in 
this  actlcm  the  right  of  the  plaintiff  to  the 
fund  in  the  possession  of  the  bank. 
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(97  Kan.  193) 

NIOHOLA.S  T.  TOPEKA  BT.  CO. 
(No.  19711.) 
(Sapreme  Court  of  Kansas.     Feb.  12,  1910.) 
On  petition  for  rehearing.      Bebearing  de- 
nied. 
For  former  opinion,  see  153  Pac.  508. 

MABSHAI/Ii,  J.  Xlie  plaintiff  flies  a  peti- 
tion for  rehearing.  The  opinion  (Nicholas  v. 
Topeka  RaUway  Co.,  153.Pa&  50C)  cites  notes 
In  52  L.  R.  A.  448  and  15  L.  R.  A.  (N.  S.)  840, 
and  says: 

"A  loerlcal  deduction  from  the  cases  there  col- 
lated is  that,  where  the  defect  in  the  street  is 
caused  by  the  city  as  an  atrtive  agency,  and 
over  which  the  railway  company  has  no  control 
and  with  which  it  has  no  right  to  interfere,  the 
company  is  not  liable  for  injuries  caused  by  that 
defect" 

Each  case  dted  in  these  notes  on  the  Ua- 
WUty  of  a  street  railway  comi)any  for  de- 
fects in  track  or  street  not  caused  by  the 
company  has  been  examined.  The  notes  cor- 
rectly state  the  law  as  declared  in  each  case 
there  cited.  In  each  case,  where  the  defective 
condition  was  produced  by  the  city,  the  rail- 
way company  was  not  held  liable.  These 
cases  are  Snell  ▼.  Rochester  Railway  Co.,  64 
Hun,  476, 19  N.  Y.  Snpp.  496 ;  Citizens'  Pass. 
Ry.  Ca  V.  Ketcham,  122  Pa.  228,  15  AU.  733; 
Campbell  v.  Railway  C!o.,  139  Pa.  522,  21  AtL 
92.  Other  cases  holding  the  railroad  not  lia- 
ble, although  the  defect  was  not  caused  by 
the  city  are  Egan  v.  Forty-Second  St.  M.  & 
St  N.  A.  R.  Co.  (Super.)  4  N.  T.  Supp.  530; 
Silbersteln  v.  Houston,  etc.,  B.  R.  Co.,  117  N. 
Y,  293,  22  N.  E.  951 ;  Eddy  V.  Ottawa  City 
Passenger  Railway  Ca,  31  U.  C.  Q.  B.  569. 

In  most  of  the  cases  cited  in  the  notes  the 
defective  conditions  in  the  streets  were  pro- 
duced by  natural  causes,  use,  or  wear.  The 
cities  do  not  appear  to  have  in  any  way  pro-' 
duced  the  defective  conditions,  and  in  most 
of  the  cases  the  street  railway  companies 
were  under  contract  or  franchise  obligation 
to  repair  the  streets. 

In  the  petition  for  rehearing  the  plaintiff 
says: 

"Please  bear  in  mind  that  this  court  is  bound 
to  say  that  the  original  construction  of  this 
track,  never  having  been  altered  or  changed, 
was  at  the  start  a  negligent  and  improper  con- 
struction and  in  direct  violation  of  its  fi-anchise, 
as  given  by  the  county  board,  as  required  by  the 
laws  on  our  statute  books,  against  the  entire  de- 
cisions of  this  court  and  against  its  duty  to 
the  public,  for  whose  use  the  streets  are  pri- 
marily made,  and  none  of  which  duties  or  lia- 
bilities can  be  ignored  or  immuned  by  any  or- 
dinance or  contract  of  franchise  the  city  of  Oak- 
land could  make  with  it" 

The  evidence  showed  that  the  track  at  Sar- 
dou  avenue,  other  than  the  crosswalk,  was  in 
the  same  condition  as  when  first  constructed. 
This  construction  was  according  to  the  fran- 
chise given  by  the  county  commissioners,  was 
according  to  law  as  It  then  existed,  was  not 
against  the  decisions  of  this  court,  nor 
against  its  duty  to  the  public. 


The  plaintiff  contends  that  a  street  railway 
company  must  always  keep  its  tracks  In  a 
safe  condition.  There  is  no  doubt  about  the 
correctness  of  this  ml&  The  difficulty  In 
this  case  is  not  that  the  defendant  did  not 
keep  its  tracks  in  a  safe  condition,  but  that 
the  dty  produced  an  unsafe  condition,  and 
the  defendant  could  not  under  the  law  Inter- 
fere with  that  condition.  It  appears  in  evi- 
dence that  at  other  places  In  the  city  of  Oak- 
land where  crosswalks  were  built  by  the  city 
over  the  track  of  the  defendant  compaiiy  the 
walks  were  built  level  with  the  tc^  of  the 
rails. 

The  judgment  of  this  court  is  adhered  to, 
and  the  petition  for  rehearing  is  denied.  All 
the  Justices  concurring. 

07  Kan.  195) 
YOUNG  Y.  BUCK  et  al.     (No.  19794.) 
(Supreme  Court  of  Kansas.    Feb.  12,  1916.) 

(SvUatu*  by  the  Court.) 

1.  Limitation  or  Actions  €=365 — Convbt- 
ANCE  OF  Land— Pendency  of  Soit — Cox- 

MENCEUENT  OF  LiUITATION  PERIOD. 

Although  during  the  pendency  of  an  action 
for  the  recovery  of  money  the  defendant  makes 
a  conveyance  of  real  estate  which  is  at  once 
recorded,  the  circumstances  being  such  as  to 
charge  the  plaintiff  immediately  with  notice  of 
its  execution  and  of  its  fraudulent  character, 
the  statute  of  limitations  (requiring  actions  for 
relief  on  the  ground  of  fraud  to  be  brought  with- 
in two  years  from  the  discovery  of  the  fraud) 
does  not  begin  to  run  against  an  action  to  sub- 
ject the  land  conveyed  to  the  payment  of  the 
plaintiff's  claim  until  judgment  has  been  ren- 
dered ih  the  original  action,  provided  it  ia  pros- 
ecuted with  reasonable  diligence. 

[Ed.  Note. — For  other  cases,  see  Limitation  of 
Actions,  C!ent  Dig.  fg  261,  345-350;  Dec.  Dig. 
<S=65.] 

2,  Fbauduusnt  Conveyances  ^=>226  — 
RiOHTB  OF  Judqhent  Cbeditob— Aztach- 
mi:nt. 

The  fact  that  a  plaintiff  has  not  resorted  to 
attachment  does  not  affect  his  rights  with  re- 
spect to  subjecting  to  the  payment  of  his  judg- 
ment land  fraudulently  conveyed  by  his  debtor. 
[Ed.  Note.— For  other  cases,  see  Fraudulent 
Conveyances,  Cient  Dig.  §  658;  Dee.  Dig.  «= 
226.] 

On  petition  for  rehearing.    Rehearing  de- 
nied. 
For  former  'opinion,  see  154  Pac.  213. 

MASON,  J.  [1]  1.  In  the  original  opinion 
In  this  case  it  was  said  that  an  action  In 
the  nature  of  a  creditors'  bill  cannot  be 
brought  until  the  claim  on  which  it  is  based 
is  reduced  to  Judgment,  but  that  suit  on  the 
original  demand — that  is,  the  effort  to  put 
it  in  judgment — must  be  brought  within  a 
reasonable  time  after  the  discovery  of  the 
fraud,  not  exceeding  two  years.  It  was  as- 
sumed without  further  discussion  that  the 
period  of  limitation  (with  respect  to  actions 
for  relief  on  the  ground  of  fraud)  did  not 
run  during  the  pendency  of  an  action  the 
purpose  of  which  was  to  procure  the  neces- 
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sary  Judgment.  A  text  was  died  which  de- 
clares upon  the  authority  of  many  cases,  in- 
cluding some  from  ECansas,  that  a  plalntllf 
cannot  Indefinitely  suspend  the  running  of 
the  statute  by  delaying  to  take  a  step  neces- 
sary to  the  completion  of  his  right  of  ac- 
tion. The  implication  that  the  operation  of 
the  statute  might  be  suspended  for  a  limited 
time  was  regarded  as  too  clear  to  require 
statement  In  a  petition  for  a  rehearing  the 
defendant  vrges  that  this  court  had  never 
previously  decided  that  the  delay  occasioned 
by  the  necessity  of  reducing  the  ptaintiS's 
demand  to  judgment  could  authorize  an  ac- 
tion to  set  aside  a  deed  on  the  ground  of 
fraud  to  be  brought  more  than  two  years 
after  its  discovery,  and  that  such  decision 
in  effect  nullifies  the  statute  creating  that 
limitation.  Civ.  Code,  {  8  (Gen-  St  1909,  { 
5596).  It  Is  tme  that  in  this  state  no  ex- 
press decision  had  previously  been  made  on 
the  exact  point  referred  to,  but  the  rule  ap- 
plied was  deemed  to  follow  from  what  had 
been  said  on  the  general  subject  In  holding, 
that,  where  one  action  cannot  be  begun  untU 
Judgment  has  been  obtained  in  another,  the 
statute  of  limitations  does  not  run  daring 
the  pendency  of  the  first  action,  if  it  is 
brought  and  prosecuted  with  due  diligence, 
we  but  foQow  the  established  practice  in  oth- 
er Jorisdictions,  as  well  as  the  intimations  of 
prior  decisions  of  this  court.  12  Cyc.  43; 
25  Cya  1200;  Montgomery  Iron  WorKs  et  aL 
V.  Capital  City  Insurance  Co.,  137  Ala.  134, 
34  South.  210 ;  Finch  v.  Kent,  24  Mont  268. 
61  Pa&  653;  Alnsworth  t.  Roubal,  74  Neb. 
723,  105  N.  W.  248,  2  li.  R.  A.  (N.  S.)  988; 
BlackweU  v.  Hatch,  13  Okl.  169,  73  Pac.  933; 
Williams  V.  Commercial  Nat.  Bank,  49  Or. 
402,  90  Paa  1012,  91  Pac.  443,  11  lu  R.  A. 
(N.  S.)  857;  Watt  T.  Morrow  et  aL,  19  S. 
D.  317,  103  N.  W.  45.  See,  also,  Taylor  v. 
Lander,  61  Kan.  688,  60  Pac.  320. 

In  Railway  Co.  v.  Grain  Co.,  68  Kan.  586, 
76  Pa&  1051,  1  Ann.  Cas.  639,  It  is  said  that 
the  enumeration  by  the  LegUlature  of  spe- 
cific exceptions  to  a  statute  of  limitations 
by  Implication  excludes  all  others.  Such  is 
the  general  rule,  as  shown  by  the  note  to 
the  case  cited  in  1  Ann.  Cas.  643.  What  was 
there  decided,  however,  was  that  the  fraud- 
ulent concealment  of  facts  giving  rise  to  a 
cause  of  action  on  contract  does  not  suspend 
the  operation  of  the  statute,  a  matter  of  dis- 
agreement in  other  jurisdictions.  25  Cya 
1214.  The  general  language  of  the  opinion 
has  been  said  not  to  admit  of  universal  ap- 
pUcation.  Coal  Co.  ▼.  MUler,  88  Kan.  763, 
129  Pac.  1170.  But  the  question  here  pre- 
sented does  not  invoave  any  implied  excep- 
tion to  the  statute  of  limitations.  It  Is  often 
said  that  a  cause  of  action  tor  relief  on  the 


ground  of  fraud  accrues  when  the  fraud  Is 
discovered,  or  when,  in  the  exercise  of  rea- 
sonable diligence,  it  should  have  been  dis- 
covered. Such  a  statement  is  substantially, 
but  not  absolutely  accurate.  It  is  sufficiently 
exact  to  answer  the  purpose  of  the  cases  in 
which  it  has  been  employed.  The  statute, 
however,  does  not  say  that  an  action  for  re- 
lief on  the  ground  of  fraud  is  barred  in  two 
years  from  the  time  the  fra:ud  is  discovered. 
It  says  that  it  is  barred  in  two  years  from 
the  time  it  shall  have  accrued.  Civ.  Code,  i 
17,  BUbd.  8  (Gen.  St  1909,  (  5610).  It  does 
not  say  that  all  actions  for  relief  on  the 
ground  of  fraud  shall  be  deemed  to  accrue 
upon  the  discovery  of  the  fraud,  but  that 
no  snch  action  shall  be  deemed  to  accrue  un- 
til the  fraud  Is  discovered.  Its  exact  lan- 
guage is: 

"The  cause  of  action  in  such  case  shall  not 
be  deemed  to  have  accrued  until  the  discovery 
of  the  fraud." 

Under  these  provisions  the  action  accrues 
when  the  fraud  is  discovered,  provided  it  is 
already  complete  in  every  other  respect  But 
an  action  by  a  creditor  to  set  aside  a  fraud- 
ulent conveyance  of  his  debtor  does  not  ac- 
crue in  any  event  until  his  claim  Is  reduced 
to  a  Judgment  Bank  v.  Chatten,  59  Kan.  303, 
62  Pac.  893;  12  Cyc.  9.  If,  when  the  judg- 
ment is  obtained,  the  fraud  has  been  discov- 
ered, actually  or  constructively,  his  cause  of 
action  then  accrues.  If  not.  It  accrues  at 
such  later  time  as  the  fraud  is  discovered. 
It  cannot  accrue  until  he  has  a  right  to 
bring  his  action  (25  Cyc.  1065-1067),  and  nn- 
tU  that  time  the  statute  of  limitations  can- 
not begin  to  run. 

[2]  2.  The  argument  is  also  advanced  that 
the  pendency  of  the  original  action  should 
not  have  suspended  the  running  of  the  stat- 
ute against  the  action  to  set  aside  as  fraud- 
ulent the  conveyance  of  the  defendant's  prop- 
erty, because  the  plaintiff  had  a  right  to  at- 
tach the  land  without  waiting  for  judgment 
to  be  rendered.  She  was  not  required  to  in- 
voke the  remedy  by  attachment  Rose  v. 
Dunklee,  12  Colo.  App.  403,  56  Pac.  842.  A 
contrary  holding,  in  Gillespie  v.  Cooper,  8ft 
Neb.  776,  56  N.  W.  802,  was  overruled  in 
Alnsworth  v.  Roubal,  74  Neb.  723,  105  N.  W. 
248,  2  U  R.-  A.  (N.  S.)  988.  She  was  not 
bound  to  anticipate  the  deeding  away  of  the 
defendant's  land,  and  after  the  deed  had 
been  executed  an  attachment  against  the 
grantor  would  not  have  been  in  itself  a  com- 
plete remedy.  Nor  could  the  existence  of  an 
attachment  before  judgment  be  made  a  basis 
of  a  creditor's  biU.  Tennent  v.  Battey,  18 
Kan.  824. 

The  petition  for  a  rehearing  la  denied.  All 
the  Justices  concnrring. 
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(97  Kan.  203) 

WYANDOTTE  COAIi  &  LIME  CO.  v.  WYAN- 
DOTTE PAVING  &  CONSTKUCTION  CO. 
et  aL  (two  cases).     (Nos.  19872,  20162.)  • 

(Supreme  Court  of  Kansas.     Feb.   12,  1016.) 

(Byllabut  ly  the  Court.) 

1.  Payiosnt    <3=»47— Application  —  Contbol 

BT    PBBSONS    SECONDABaLY    LIABLE. 

Third  persons  such  as  guarantors,  sureties, 
indorsers,  and  the  like,  secondarily  liable  on 
one  of  several  debts,  cannot  control  the  applica- 
tion which  either  the  debtor  or  the  creditor 
makes  of  a  payment,  and  neither  the  debtor  nor 
the  creditor  need  apply  the  payment  in  the  man- 
ner most  beneficial  to  such  persons. 

[Ed.  Note.— For  other  cases,  see  Payment, 
Cent.  Dig.  H  127-129 ;   Dec.  Dig.  iS=»47.] 

2.  Patment  i8=>75— Appuoation— Scfficikn- 

CY    OF    EVIDENCilB— SOBKTY— RlOHT    TO    COM- 
PLAIN. 

A  surety  company  guaranteed  payment  for 
materials  nsed  by  a  construction  company  in 
paving  certain  streets.  Anotlier  construction 
company  with  the  same  officers  and  the  same 
general  manager  had  a  contract  for  paving  cer- 
tain other  streets,  and  each  company  purchased 
its  materials  from  plaintiff.  Held,  diat  the  evi- 
dence is  8uffi<iient  to  support  a  finding  that  cer- 
tain checks  signed  by  the  first  construction  com- 
pany and  delivered  to  plaintiff  by  the  manager 
of  both  companies,  with  direction  to  credit  the 
same  to  the  account  of  the  second  company, 
were  properly  applied  as  directed,  and  that 
under  the  circumstances  in  evideiice  the  surety 
company  cannot  complain. 

[Ed.  Note.— For  other  cases,  see  Payment, 
Cent.  Dig.  {  239;  Dec.  Dig.  «==>75.] 

Appeal  from  District  Court,  Wyandotte 
County. 

Action  by  tbe  Wyandotte  Coal  tt  Lime 
Company  against  the  Wyandotte  Paving  & 
Construction  Company  and  others.  Prom 
judgment  for  plaintifr,  the  Soutbem  Surety 
Company  appeals.    Affirmed. 

Fontron  &  Cosgrove,  of  Kansas  City,  Mo., 
and  Stanley  &  Stanley,  of  Kansas  City,  Kan., 
John  P.  McCammon,  of  St.  Louis,  Mo.,  and 
Thomas  £X  Wagstaff,  of  Independence,  for 
appellant.  McFadden  &  Chaflln,  of  Kansas 
Clt7,  Kan.,  for  appellee. 

PORTER,  J.  These  actions,  though  tried 
in  different  divisions  of  the  district  court, 
hare  been  consolidated  here  because  they  In- 
volve the  same  questions  of  law  and  subetan- 
tially  the  same  facts.  The  Wyandotte  Coal 
&  Lime  Company  brought  both  actions 
against  tlie  Wyandotte  Paving  ft  Omstruc^ 
tion  Company  to  recover  for  materials  fur- 
nished In  paving  certain  streets  in  Kansas 
City,  Kan.  The  construction  company  made 
no  defense.  The  Southern  Surety  Company 
furnished  the  bond  required  by  statute  guar- 
anteeing tbe  payment  for  materials,  and  was 
Joined  as  defendant  Each  case  was  tried 
without  a  jury,  and  Judgment  was  rendered 
against  tbe  surety  company,  which  appeals. 

[2]  Separate  suits  were  brought  because 
tlie  materials  were  furnished  under  different 
contracts.  In  the  first  suit  plaintiff  claimed 
a  balance  due  of  $630.23.    The  surety  com- 


pany Claimed  to  be  entitled  to  a  credit  of 
$900,  represented  by  a  canceled  check  which 
it  offered  In .  evidence.  In  the  second  case 
plaintiff  sued  to  recover  a  balance  of 
$2,19S.14,  and  the  only  question  involved  in 
that  case  is  whether  the  surety;  company  is 
entitled  to  a  credit  of  $600,  which  it  claims 
was  paid  on  the  account 

The  Wyandotte  Paving  &  Construction  Comr 
pany  and  the  Rackllffe-Glbson  Construction 
Company  each  entered  into  contracts  with  the 
city  of  Kansas  City  for  the  Improvement  of 
streets.  Mr.  Rackllfle  was  president  of  both 
companies,  and  Gracla  Knowles  was  secre- 
tary treasurer  of  the  Racklifle-Gibson  Com- 
pany, and  also  secretary  of  the  Wyandotte 
Paving  &  Construction  Company.  Mr.  Fen- 
ton  was  the  superintendent  of  both  compa- 
nies, and  had  charge  of  the  work  of  Improv- 
ing the  streets  under  the  various  conttacta 
between  the  city  and  eiv:h  company.  It  also 
appears  that  the  principal  office  of  both 
construction  companies  was  In  the  same  suite 
of  rooms  In  St  Joseph,  Mo. 

The  question  of  law  In  the  first  case  tarns 
upon  the  proper  application  of  a  check  for 
$900,  which  the  Surety  company  claims  was 
paid  by  the  Wyandotte  Pbvlng  ft  Constmo 
tion  Company,  and  wrongfully  credited  hf 
plaintiff  to  the  account  of  the  RacklitCe-Gib- 
son  Construction  Company.  Mr.  Merstetter, 
the  general  manager  of  the  plaintiff  company, 
after  testifying  to  the  value  of  the  material 
furnished  in  that  case,  the  credits  given  and 
the  amounts  remaining  due,  further  testified 
that  the  Radtliffe-Glbson  Construction  Com- 
pany was  indebted  to  the  plaintiff  for  ma- 
terial  furnished  in  carrying  out  certain  con- 
tracts not  involved  in  these  actions ;  that  on 
January  23,  1914,  be  received  from  that  com- 
pany a  check  for  $1,000,  with  directions  to 
apply  it  to  the  account  of  the  Rackliffe-GitH 
Bon  Company;  that  he  appUed  the  payment 
as  directed,  and  deposited  the  check  in  the 
bank;  that  some  days  later  the  check  was 
dishonored  for  want  of  funds,  and  he  com- 
municated by  telephone  with  the  offices  of  tbe 
Rackliffe^lbson  Company  at  St.  Joseph  and 
was  assured  that  they  would  attend  to  the 
matter  promptly;  also,  that  he  talked  alnrat 
it  to  Mr.  Fenton,  and  a  few  days  later,  Fieb- 
ruary  2d,  Fenton  met  him  in  the  street  and 
said,  "Here  are  two  checks  to  take  up  the 
check  for  $1,000;"  that  one  of  the  diecks 
was  for  $100  and  the  other  for  $900,  both 
payable  to  the  Wyandotte  Coal  ft  Lime  Com- 
pany; that  they  went  immediately  to  the 
bank  where  he  indorsed  the  two  checks,  and 
the  dishonored  check  was  surrendered  to 
Fent(Mi;  that  be  made  no  change  on  the 
books,  but  allowed  the  original  credit  of  $1,- 
000  to  tbe  RacklUIe-Glbson  Company  to  stand 
as  it  was  given  the  day  the  $1,000  <Aeck  was 
received. 

It  appears  that  the  Southern  Surety  Com- 
pany, which  was  surety  on  the  bond  ot  tlw 
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Wyandotte  Paving  &  Construction  Company 
In  the  Georgia  avenue,  and  Yecker  avenue 
contracts,  bad  arranged  wltli  the  Commercial 
National  Bank  that  no  checks  drawn  by  the 
Wyandotte  Paving  ft  Construction  Company 
would  be  cashed  without  the  connter  signa- 
ture of  the  surety  company.  Both  the  $000 
and  $100  checks  which  were  produced  at  the 
trial  were  countersigned  by  the  surety  com- 
pany, and  bore  the  words  "Georgia  Avenue 
Account"  and  "Tecker  Avenue  Account,"  re- 
spectively. It  IB  the  contention  of  the  sure- 
ty company  tliat  these  memoranda  and  the 
countersignature  of  the  surety  company  were 
notice  to  the  plaintiff  that  the  checks  were 
to  be  applied  as  payments  upon  the  particu- 
lar contracts  therein  referred  to.  Mr.  Mer- 
stetter  testified,  however,  that  he  did  not  see 
any  countersignature  on  either  check;  that 
he  was  not  aware  at  that  time  that  the 
Southern  Surety  Company  was  surety  for 
the  Wyandotte  Paving  &  Construction  Com- 
pany on  either  the  Georgia  or  Yecker  avenue 
contracts;  that  he  did  not  see  the  memo- 
randa, and  that  his  attention  was  not  directed 
to  them.  Bis  testimony  was  that  he  had  no 
knowledge  of  any  arrangement  between  the 
bank  and  the  Southern  Surety  Company  with 
respect  to  the  manner  in  which  the  checks 
should  be  signed. 

The  circumstances  under  which  these  two 
checks  were  received  are  corroborative  of  the 
testimony  of  Mr.  Merstetter  to  the  effect  that 
his  attention  was  not  challenged  to  the 
manner  In  which  they  were  indorsed  nor  the 
memoranda  upon  them.  They  were  Iianded 
to  him  on  the  street,  and  with  the  state- 
ment of  the  manager  of  the  Rackliffe  Com- 
pany that  they  were  given  to  take  np  the 
check  that  had  been  dlsbonored.  He  and 
Fenton  went  at  once  >  to  the  bank  for  that 
purpose;  all  that  was  necessary  for  him  to 
do  was  to  place  the  Indorsement  of  his  com- 
pany on  the  checks,  and  to  see  that  the  dis- 
honored check  was  taken  care  of.  It  was  the 
natural  thing  for  him  to  regard  the  incident 
as  closed,  and  to  allow  the  account  on  the 
books  to  remain  as  though  the  first  check 
had  been  paid  when  It  first  reached  the  bank. 
Moreover,  it  appears  that  when  the  check 
for  $900  was  given,  the  amount  due  on  the 
Yeclcer  avenue  contract  was  only  about  $600. 
All  these  circumstances  were  doubtless  given 
weight  by  the  trial  court  In  finding  generally 
In  favor  of  the  plaintiff. 

Both  paving  companies  were  indebted  to 
the  plaintiff  for  material.  Both  were  repre- 
sented by  the  same  superintendent  and  man- 
ager. That  the  two  checks  were  signed  by 
the  Wyandotte  Paving  &  Construction  Com- 
pany, even  if  he  had  noticed  the  fact,  was 
not,  we  think,  sufiiclent  as  a  matter  of  law  to 
put  Merstetter  upon  inquiry,  in  view  of  all 
the  circumstances  and  particularly  in  view 
of  the  fact  that  both  compcmies  were  man- 
aged and  conducted  by  the  same  officers. 
The  manager  of  the  company  which  had  giv- 
en the  dishonored  check  informed  lilm  that 


the  two  checks  were  for  the  specific  purpose 
of  taking  up  the  one  that  had  been  dis- 
honored. We  think  that  the  general  judg- 
ment in  plaintiff's  favor  must  be  sustained. 

In  the  other  case  the  surety  company 
claims  that  the  account  sued  upon  should 
have  been  credited  with  the  amount  of  two 
checks,  one  for  $100,  and  one  for  $^.  The 
check  for  $100  la  one  of  the  two  checks 
which  plaintiff  claims  was  given  for  the  pur- 
pose of  taking  up  the  $1,000  dishonored 
check.  That  has  been  disposed  of  in  the 
other  case,  and  need  not  be  again  consid- 
ered. The  check  for  $500  was  one  which 
plaintiff  credited  to  the  account  of  the  Rack- 
liffe-Gibson  Company,  and  in  addition  to 
being  drawn  in  the  same  way  In  which  the 
other  two  checks  were  drawn,  it  bore  in  one 
comer  the  word  "cement."  Mr.  Merstetter 
testified  that  he  credited  that  check  accord- 
ing to  specific  directions  received  in  a  letter 
which  was  introduced  in  evidence  and  wliich 
reads: 

"As  per  your  wire  of  today  we  have  sent  a 
check  payable  to  your  order  for  $SQ0.  Kindly 
apply  this  on  your  old  account  and  we  will  send 
you  another  check  very  shortly.  Rackliffe-Gib- 
son  Construction  Co.,  by  Grada  Knowles,  Secy, 
and  Treas." 

As  contended  by  plaintiff,  there  was  no 
street  or  contract  for  paving  to  which  the 
word  "cement"  could  apply,  nor  was  there  a 
separate  account  kept  by  plaintiff  for  cement 
furnished.  It  further  appears  from  the  tes- 
timony of  Mr.  Merstetter  that  he  never  no- 
ticed the  memorandum  "cement"  on  the  check, 
and  merely  followed  the  directions  contained 
In  the  letter  and  credited  it  to  the  account 
of  the  Rackllffe-Glbson  Company. 

There  is  another  point  suggested  which  we 
think  applies  with  equal  force  to  both  claims 
of  the  surety  company,  which  is,  that  there 
is  no  privity  of  contract  tietween  the  plain- 
tiff and  the  surety  company.  The  latter  was 
not  the  owner  of  the  fund  out  of  which  the 
payments  were  made.  The  right  of  appro- 
priation of  payments  b^ongs  exclusively  to 
the  debtor  and  creditor,  and  a  third  party 
cannot  be  heard  to  complain  of  a  different  ap- 
propriation from  that  agreed  upon  by  the 
debtor  and  creditor.  The  surety  company 
had  an  arrangement  with  the  bank  that  it 
should  have  the  privilege  of  countersigning 
checks  given  by  the  Wyandotte  Paving  k 
Construction  Company.  But  we  are  at  a 
loss  to  understand  how  the  plaintiff,'  who  was 
a  stranger  to  that  transaction,  could  be  bound 
by  it.  It  was  aware  that  the  two  paving  com- 
panies were  managed  by  the  same  officers, 
and  when  it  was  offered  a  check  by  the  man- 
ager of  both  companies  and  told  to  apply  the 
check  to  the  satisfaction  of  a  debt  owing  to 
it  from  one  of  them,  it  was  not  obliged,  al- 
though the  check  was  signed  by  the  other 
company,  to  inquire  by  what  authority  the 
company  making  the  payment  used  the  check 
of  the  other. 

[1]  Since,  under  all  the  circumstances 
shown  by  the  evidence  in  these  cases,  the 
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Wyandotte  Paring  &  Constrnctlon  Company 
made  no  direction  to  apply  the  dieckB  In 
controversy  to  Its  own  Indebtedness,  and  on 
the  contrary  permitted  its  own  officers  to 
apply  them  to  the  payment  of  the  debts  of 
the  oth!er  company,  the  su,rety  has  no  right  to 
complain.  In  the  language  of  Judge  Story: 
"This  right  of  appropriation  is  one  strictly 
existing  between  the  original  parties ;  and  no 
third  person  has  any  authority  to  insist  upon 
an  appropriation  of  such  money  in  his  own 
'  favor,  where  neither  the  debtor  nor  the  credi- 
tor have  made  or  required  any  such  appropria- 
tion." Gordon  v.  Hobart,  2  Story,  243,  264,  10 
Fed.  Cas.  787,  794. 

"Third  persons,  such  as  guarantors,  snretles, 
indorsers,  and  the  like,  secondarily  liable  on  one 
of  the  debts,  cannot  control  the  application  of  a 
payment  by  either  the  debtor  or  the  creditor,  and 
neither  the  debtor  or  the  creditor  need  apply 
the  payment  in  the  manner  most  beneficial  to 
such  persons."  80  Cyc.  1251,  and  cases  cited 
in  the  notes. 

This  is  the  rule  applied  in  case  of  an 
ordinary  accommodation  surety;  and  cer- 
tainly an  Insurance  company  engaged  in  the 
business  of  writing  surety  bonds  for  a  com- 
pensation has  no  right  to  insist  upon  a  more 
favorable  one. 

The  judgments  are  affirmed.  All  the  Jus- 
tices concurring. 


(97  Kan.  327) 

BAILEY  ▼.  CITY  OF  TOPEKA  et  aL 

(No.  20102.) 

(Supreme  Court  of  Kansas.     Feb.  12,  191&) 

(Sullalu*  hv  the  Court.) 

1,  MUNICIPAI/    COBPOKATIONS    €=>721— PaBKB 

—Public  Use— Deed  of  Gift. 

The  action  of  a  city  in  granting  to  individ- 
uals, for  pay,  exclusive  rights  within  a  public 
park  to  operate  refreshment  and  lunch  stands, 
and  to  rent  boats  and  bathing  suits  and  towels 
and  dressing  rooms,  does  not  constitute  a  use  of 
the  park  for  other  than  public  purposes,  nor  is 
it  in  conSict  with  provisions  of  the  deed  of  gift 
by  which  the  city  acquired  the  property,  to  the 
effect  that  it  should  be  used  for  the  benefit  of  the 
public,  and  should  be  inalienable  by  deed,  gift, 
lease,  or  other  method. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  |§  1542-1544;  Dec. 
Dig.  <S=3721.) 

2.  MONIOIPAX  COBPOBATIONS  ®=721  —  POW- 

EBS— Use  of  Pabks — Exclusive  Gbant. 
Sufficient  power  for  the  purpose  indicated 
is  conferred  by  statutes  authorizing  the  city  au- 
thorities to  "regulate"  parks. 
•  [Ed.  Note. — For  other  cases,  see  Munidpal 
Corporations,  Cent  Dig.  §§  1542-1544;  Dec. 
Dig.  <8=>721.] 

Original  proceedings  In  quo  warranto  by 
Luther  C.  Bailey  against  the  City  of  Topeka 
and  others.    Judgment  for  defendants. 

A.  M.  Harvey  and  J.  B.  Addington,  both  of 
Topeka,  for  plaintiff.  George  P.  Hayden  and 
A.  O.  Bartell,  both  of  Topeka,  for  defendants. 

MASON,  J.  The  dty  of  Topeka  accepted  a 
tract  of  land  given  to  It  for  the  purpose  and 
on  the  condition  that  it  should  be  used  as  a 
public  park,  "for  the  benefit  of  the  health, 


comfort,  and  recreation  of  the  citizens  at 
Topeka  and  their  friends,  and  such  other  or- 
derly persons  as  may  resort  thereto."  The 
deed  of  gift  contained  a  provision  that  "«dd 
real  estate  shall  be  inalienable  by  said  city 
of  Topeka,  either  by  way  of  .deed,  convey- 
ance, lease,  or  in  any  other  manner,  and 
shall  be  forever  held  and  used  for  the  pur- 
poses aforesaid."  Luther  C.  Bailey,  who 
oniis  land  facing  on  that  referred  to,  brings 
an  original  action  in  this  court  In  the  nature 
of  quo  warranto,  asking  that  the  dty  and  its 
officers  be  ousted  from  the  power  which  they 
are  undertaking  to  exercise  of  using  the  park 
for  other  than  public  purposes,  and  in  snch 
a  manner  as  to  violate  the  terms  of  Its  dedi- 
cation. The  case  Is  submitted  upon  the 
pleadings. 

Prior  to  answering  the  city  filed  a  motion 
to  dismiss,  on  the  grounds :  (1)  That  the  court 
bad  no  jurisdiction  to  hear  the  case ;  (?)  that 
the  allegations  of  the  petition  did  not  show 
an  illegal  exercise  of  power;  and  (3)  that 
the  plaintiff  had  no  peculiar  or  spedflc  in- 
terest difi'erent  from  the  citizens  of  Topeka 
as  a  whole.  The  motion  was  overruled ;  the 
first'  ground  being  regarded  as  not  well  tak- 
en, and  the  others  as  Involving  the  stifflcien- 
cy  of  the  petition,  and  proper  to  be  raised 
rather  by  a  demurrer  than  by  a  motion  to 
dismiss.  Wliether  the  plaintiff  has  or  claims 
any  such  peculiar  interest  in  the  use  to  which 
the  park  is  put  as  to  enable  him  to  maintain 
an  action  to  restrain  the  dty  from  wrongful 
conduct  In  its  management  may  well  be  doubt- 
ed. An  abutting  owner  may  sometimes  sue 
to  prevent  a  diversion  of  public  prc^rty  from 
the  uses  for  which  it  was  acquired.  County 
of  Franklin  v.  Lathrop,  9  Kan.  453 ;  note  1 
Ia  R.  A.  725.  But  whether  the  plaintiff  is 
within  that  rule  need,  not  be  determined,  by 
reason  of  the  conclusion  reached  on  the  other 
branch  of  the  case. 

[1]  1.  The  action  of  the  dty  of  wbidi  com- 
plaint Is  made  consists  of  the  granting  to  in- 
dividuals, for  pay,  of  exclusive  rights  within 
the  park  to  operate  refreshment  and  Innch 
stands,  and  to  rent  boats  and  provide  suits, 
towels,  and  roopis  for  bathers,  at  fixed  prices. 
A  free  dressing  pavilion  is  provided  for  bath- 
ers using  their  own  suits  and  towels.  Appar- 
ently there  is  nothing  to  prevent  any  one  from 
using  his  own  boat  on  the  pond,  should  he  so 
desire.  We  see  nothing  in  the  ctmdnct  re- 
ferred to  that  is  Inconsistent  with  the  public 
character  of  the  park,  or  that  conflicts  with 
the  terms  of  the  gift  The  exclusive  charac- 
ter of  the  privilege  conferred  is  not  the  basis 
of  any  legitimate  objection;  for,  as  no  one 
has  a  right  to  engage  in  the  activities  refer- 
red to  except  by  permission  of  the  dty,  no 
one  is  wronged  by  the  monopoly  created.  The 
concessions  granted  do  not  amount  to  the 
leasing  of  any  part  Of  the  park.  State  ex 
rel.  Attorney  (Seneral  ▼.  Schwelckardt,  109 
Mo.  496,  19  S.  W.  47.    Nor  do  they  Involve 
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the  loss  of  control  over  It  by  the  pnblic  of- 
ficers. Clearly  it  U  not  inconsistent  with  the 
conditions  imposed  by  the  donor  of  the  prop- 
erty that  visitors  to  the  park  should  be  af- 
forded facilities  for  obtaining  refreshments, 
for  boating,  and  for  bathing.  No  reason  ex- 
ists why  they  should  not  pay  a  fair  price  for 
what  they  eat  or  drink,  or  for  the  boating  or 
bathing  equipment  they  use.  The  dty  might 
through  its  employes  fnrnlsh  these  conven- 
iences directly,  collecting  reasonable  charges 
therefor.  The  fact  that  a  profit  resulted 
would  not  render  the  transaction  objection- 
able The  incidental  revenue  would  not  diar- 
acterlze  the  transaction  as  commercial  rather 
than  govemmentaL  Substantially  tne  same 
result  Is  accomplished  by  authorizing  certain 
individuals  to  attend  to  the  business  of  sup- 
plying the  wants  of  the  public  with  respect 
to  the  matters  referred  to,  retaining  so  much 
of  the '  proceeds  as  wUl  fairly  compensate 
them  for  their  services  and  investment,  and 
taming  the  residue  over  to  the  city.  The 
following  text,  and  the  cases  supporting  it, 
are  in  point  at  least  to  the  extent  of  Indicat- 
ing that  the  facilities  undertaken  to  be  sup- 
plied are  appropriate  to  the  conduct  of  a  pub- 
lic park: 

"Under  a  power  to  control  and  regulate  parka 
the  municipal  authorities  may  provide  for  the 
pleasure,  amusement,  comfort,  and  refreshment 
of  persons  frequenting  them,  which  in  their  dis- 
cretion they  may  do  by  granting  privileges  to 
private  persons  to  furnish  food  or  refreshments, 
or  means  of  innocent  entertainment,  with  the 
right  to  erect  necessary  structures  incident  there- 
to which  will  not  interfere  with  the  rights  of 
the  public,  and  may  give  a  license  to  use  a  build- 
ing in  a  park  for  the  purpose  of  a  restaurant, 
wliich  rights  and  privileges  may  be  made  excln- 
sive,  the  municipality  in  all  cases  retaining  the 
right  of  regulation  and  control  over  the  manner 
of  conducting  the  business."    28  Cyc  838. 

The  suggestion  is  made  that,  if  the  present 
course  of  the  city  officers  is  held  to  be  leglti- 
noate,  there  is  nothing  to  prevent  them  at 
tJiei^  pleasure  from  turning  the  park  Iqto  a 
mere  amusement  resort,  abounding  in  allur- 
ing catchpenny  devices  and  dominated  by  a 
spirit  of  commercialism.  This  does  not  fol- 
low. That  the  power  of  regulation  and  man- 
agement might  be  so  abased  as  to  warrant  the 
interference  of  a  court  may  be  conceded. 
But  we  And  in  what  has  already  been  done 
no  dose  approach  to  the  danger  line. 

[2]  2.  It  is  argued  that  special  statutory  au- 
thority would  be  required  to  enable  the  dty  to 
pursue  the  course  of  which  complaint  is  made. 
A  member  of  the  dty  commission  is  designat- 
ed as  the  "commissioner  of  parks  and  public 
property."  Gen.  Stat  1909,  {  1235,  amended 
by  Laws  1913,  a  84,  |  2.  The  c<»nmi8sion  is 
empowered  to  "regulate"  parka  Gen.  Stat. 
1909,  {  1280.  "A  park  may  be  devoted  to 
any  use  which  tends  to  promote  popular  en- 
joyment and  recreation."  3  DUlcm's  Munic- 
ipal Corporations  (5th  Ed.)  |  1096,  p.  1749. 
The  furnishing  of  the  conveniences  referred 
to  is  a  proper  incident  to  the  management  of 


the  park,  and  the  method  fallowed  is  so  nat- 
urally adapted  to  the  desired  end  that  it  most 
be  regarded  as  a  matter  of  administrative 
detail,  not  necessary  to  be  spedfically  author- 
ized by  the  Legislature. 

Judgment  is  rendered  for  the  defendants. 
All  the  Justices  concurring. 

~^™™  («7  Kan.  362) 

STATE  T.  VAN  SICKLE.    (So.  20294.) 
(Supreme  Court  of  Kansas.     Feb.  12,  1916.) 

(ByXMtu*  by  iX*  Court.) 

L  CanavAL  Law  «=3814  —  Inbtbuotioits — 

BiVinxNca!— Rapb. 

In  a  prosecution  for  rape,  before  it  be- 
comes necessary  for  the  court  to  instruct  the 
jury  that  if  the  woman  diarged  to  have  been 
ravished  Is  the  wife  of  the  defendant,  he  can- 
not be  convicted,  there  must  be  evidence  tending 
to  prove  that  the  parties  were  husband  and  wife. 

[Ed."  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  U  1821,  1833,  1839,  1860, 
1S65,  1883,  1880,  1924,  1979-1966,  1967;  Dec 
Dig.  «=>S14.1 

2.  Bafe  «=>51  —  Fbiha  Facu  Cask  —  Hub- 
band  AND  Wife. 

In  a  prosecution  for  rape,  to  make  out  a 

prima  faoie  case,'  it  is  not  necessary  for  the 

state  to  prove  that  the  accused  and  the  woman 

were  not  husband  and  wife. 
[Ed.  Note.— For  other  cases,  see  Rape,  Cent 

Dig.  gS  71-77 ;   Dec.  Dig.  «=s>51.] 

Appeal  from  District  Court,  Shawnee 
County. 

William  H.  Van  Sickle  was  convicted  of 
rape,  and  appeals.    AfBrmed. 

W.  S.  Kretslnger  and  W.  N.  Smelser,  both 
of  Emporia,  for  appellant  S.  M.  Brewster, 
Atty.  Gen.,  W.  E.  Atchison,  of  Topeka,  and 
Alonzo  C.  McCarty,  of  Emporia,  for  the  State. 

MARSHALL^  J-  The  defendant  appeals 
from  a  judgment  of  conviction  of  rape  by 
having  carnal  knowledge  of  Alma  Stevenson, 
a  female  imder  the  age  of  18  years.  No  de- 
fense other  than  not  guilty  was  set  up  by  the 
defendant  Daring  the  argument  of  counsel 
for  the  defendant,  he  requested  and  the  court 
refused  to  give  this  instruction : 

"You  are  instructed  that  some  evidence  has 
been  introduced  in  tills  case  tending  to  show 
that  the  defendant  and  prosecuting^  witness  are 
married,  and  are  husband  and  wife,  and  the 
state  has  also  introduced  evidence  to  show  that 
the  defendant  and  prosecuting  witness  lived  and 
cohabited  together  as  man  and  wife.  In  this  re- 
gard I  instruct  you  that  a  man  cannot  commit 
rape  upon  his  own  wife.  The  mere  cohabitation 
of  two  persons  of  different  sexes,  and  their  be- 
havior in  other  respects  as  husband  and  wife, 
always  famishes  an  inference  of  greater  or  less 
strength  that  a  marriage  has  been  solemnized 
between  them.  The  conduct  being  susceptible 
of  two  opposite  explanations  you  are  bound  to 
assume  it  to  l>e  moral  rather  than  immoral. 
The  burden  of  proof  is  upon  the  state  to  estab- 
lish to  you,  beyond  a  reasonable  doabt  that  the 
sexual  relations  existing  between  the  defendant 
and  prosecuting  witness,  if  you  find  they  did 
exist,  were  unlawful  and  illicit,  and  that  the 
defendant  was  not  the  husbaiid  of  said  prosecut- 
ing witness,  and  if  the  state  fails  to  prove  this 
to  you  beyond  a  reasonable  doubt,  you  must  ac- 
quit the  defendant" 
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The  defendant  did  not,  during  the  Introdac-  r 
tlon  of  evidence,  contend  that  be  and  Alma 
Stevenson  were  husband  and  wife.  The  evi- 
dence fairly  tended  to  show  that  they  were 
not.  To  us  It  does  not  appear  that  there  was 
any  evidence  that  tended  to  show  that  they 
were. 

[1,  2]  The  defendant's  argument  is  that  the 
burden  was  on  the  state  to  prove  that  Alma 
Stevenson  was  not  his  wife,  and  that  for  that 
reason  it  was  the  duty  of  the  court  to  instruct 
the  Jury  concerning  this  matter. 

We  disagree  with  the  defendant  In  his 
statement  that  there  was  evidence  tending  to 
show  that  Alma  Stevenson  was  the  wife  of 
the  defendant  We  are  unable  to  find  such 
evidence  in  the  abstracts  "before  us.  There 
is  not  even  a  contention  that  they  were  hus- 
band and  wife.  This  being  true,  it  was  not 
Incumbent  on  the  court  to  instruct  concern- 
ing the  lack  of  marriage  relation  between  the 
defendant  and  Alma  Stevenson. .  Marriage  of 
the  defendant  and  Alma  Stevenson  was  a 
matter  of  defense  which  most  have  appeared 
in  the  evidence  in  some  way  before  the  state 
was  compelled  to  prove  that  the  relation  did 
not  exist  In  an  information  charging  rape 
It  is  not  necessary  to  state  that  the  person 
ravished  was  not  the  wife  of  the  defendant 
State  V.  White,  44  Kan.  514,  25  Paa  S3 ;  33 
Cyc.  1440;  note,  16  Ann.  Cas.  902.  It  fol- 
lows that  the  prosecution  to  make  out  a 
prima  facie  case  is  not  required  to  prove  that 
the  accused  and  the  woman  were  not  husband 
and  wife.  State  v.  Uooks,  69  Wis.  182,  33 
N.  W.  57,  2  Am.  St  Rep.  72S,  730;  note,  Ann. 
Cas.  1912B,  114. 

There  are  many  matters  of  defense  in  crlm^ 
Inal  prosecutions  that  the  state  need  not  an- 
ticipate, and  until  they  appear  in  evidence 
in  some  way,  it  is  not  incumbent  on  the  state 
to  disprove  them.  Insanity  and  self-defense 
are  good  illustrations  of  this  rule. 

The  Judgment  is  aflarmed.  All  the  Justices 
concurring, 

(97  Kan.  289) 

OGALLAH  ELEVATOR  CO.  v.  HARRISON.* 

(No.  19935.) 
(Supreme  Court  of  Kansas.     Feb.  12,  1916.) 

(Syllabut  &y  the  Court.) 

1.  Mastkb  and  Servant  ®=361— Eabniros  of 
Servant— AccouNTiNO  to  Master. 

The  role  that  a  servant  must  acconnt  to 
his  master  (or  earnings  received  from  outside 
employment  ordinarily  relates  to  employment  in 
the  some  kind  of  business  in  which  h>8  master 
is  engaged,  and  does  not  relate  to  the  servant's 
earnings  in  another  kind  of  business  in  which  bis 
master  is  not  interested  and  which  is  not  inimi- 
cal or  prejudicial  to  his  master's  business. 

(Ed.  Note. — For  other  cases,  see  Master  and 
Servant  Cent  Dig.  g  70 ;   Dec.  Dig.  «=361.] 

2.  Master  and  Servant  «==>61— Eabninos  or 
Servant— Accounting  to  Master. 

The  plaintiff  employed  the  defendant  to 
manage  its  business  of  buying  and  selling  grain 
and  coal,  and  to  keep  open  during  business  hours 
its  oflSces  and  warehouses,  and  to  keep  its  books 


and  accounts.  The  defendant  with  the  knowl- 
edge and  acquiescence  of  plaintiff  undertook  for 
another  employer  the  business  of  selling  flour, 
a  business  which  the  plaintiff  had  considered 
and  decided  not  to  engage  in.  No  complaint  nas 
made  that  the  defendant  neglected  plaintifiTs 
business  on  account  of  the  other  employment 
Held,  that  the  defendant's  earnings  in  the  sale 
of  flour  are  his  own  property,  and  the  plaintiff 
has  no  legal  claim  thereto. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant  Cent  Dig.  §  70;   Dec:  Dig.  «=>61.1 

3.  Master  and   Servant  €=353— Manaskk— 

LlABlLmr   FOR    tjNCOI.I.ECTABI.E   DEBTS. 

Ordinarily  a  manager  of  a  business  is  not 
a  guarantor  of  its  credits  extended  nor  an  in- 
surer against  mistakes,  and  in  the  absence  of 
negUgence  he  is  not  personally  liable  for  an  un- 
coOectable  debt. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant  Cent  Dig.  §  67 ;    Dec.  Dig.  <3=a53.] 

4.  Master  and  Servant  iS=»61— Action  rom 
Monet  Received  —  Sufficienct  or  Evi- 
dence. 

Where  an  elevator  compan^r  lays  claim  to 
moneys  earned  and  collected  by  its  manager  for 
the  use  of  its  scales,  and  the  jury  finds  that  the 
amount  collected  was  somewhere  between  $12 
and  $30,  and  that  the  manager  paid  out  between 
$10  and  $25  for  help  in  operating  the  scales, 
and  that  the  manager  retaued  no  part  of  the 
earnings  to  his  own  use,  the  plaintiff  fails  to  es- 
tablish its  cause  of  action. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant  Cent  Dig.  {  70 ;   Dec  Dig.  «=961.] 

6.  Appkal  and  Error  «=3l050  —  Hakiclxss 

Ebbob— ADiaasioN  or  Evidence. 

Prejudicial  error  cannot  be  based  Qpoa  the 
admission  of  incompetent  testimony  imen  it 
is  not  shown  to  have  improperly  affected  the  re- 
sult 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  ft  1068,  1069,  4153-4157. 
4166;  Dec.  Dig.  «s»i060.] 

Appeal  from  District  Court,  Trego  C!ounty. 

Action  by  the  Ogallah  Elevator  Company 
against  Fred  Harrison.  From  a  Judgment 
for  defendant,  plaintiff  appeals.     Affirmed. 

Herman  Long,  of  Wakeeney,  for  appellant 
E.  A.  Rea,  of  Hays,  and  Monroe,  McClure  tc 
Monroe,  of  Topeka,  for  appellee. 

DAWSON,  J.  The  Ogallah  Elevator  Com- 
pany brought  this  action  against  EYed  Harri- 
sou,  woo  served  as  its  manager  from  Novem- 
ber, 1009,  until  March,  1912,  to  recover  $40.90 

which  he  had  paid  to  one  Jeff  Belveal  with-. 

out  authority,  and  to  collect  from  Harrison 
$180  which  he  lias  earned  and  received  for 
the  sale  of  flour  for  a  rival  elevator  com- 
pany while  in  the  plaintlfl's  employment, 
and  also  to  collect  from  defendant  $40  which-* 
he  had  collected  from  various  persons  for 
the  use  of  plaintiff's  scales. 

The  defendant  answered  by  pleading  the 
statute  of  limitations  and  an  audit  and  settle- 
ment as  to  the  Belveal  item,  that  the  money 
received  for  the  use  of  plaintUTs  scales  bad 
been  paid  out  with  plaintiff's  consent  for 
work  and  labor,  and  that  the  sale  of  flour 
for  the  rival  elevator  did  not  Interfere  with 
his  duty  to  plaintiff,  and  that  plaintiff  lost 
nothing  thereby,  and  that  he  had  done  this 
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work  with  the  knowledge  and  consent  of 
plaintiff  and  its  ofBcers. 

Plaintiff  replied  that  any  settlement  touch- 
ing the  Belreal  item  and  for  the  use  of  the 
scales  had  been  procured  by  defendant's 
fraud  and  concealment,  and  made  without 
authority  and  without  its  knowledge  or  rati- 
fication; and  that  if  any  officer  consented 
to  or  acquiesced  in  defendant's  employment 
to  sell  the  rival  elevator's  Hour,  it  was  with- 
out anthority  from  plaintiff. 

The  special  findings  and  general  verdict 
were  in  favor  of  defendant.  The  defendant 
assigns  many  errors  in  the  .admission  and 
exclusion  of  evidence,  in  the  instructions, 
and  In  the  general  result.  Such  of  these  as 
may  have  been  of  sufficient  consequence  to 
affect  the  final  result  will  be  noted. 

[1,2]  1.- MuCh  of  appellant's  brief  Is  de- 
voted to  its  claim  to  the  $180  earned  by  the 
defendant  in  the  sale  of  flour  for  a  rival 
elevator.  The  plaintiff  was  engaged  in  deal- 
ing in  grain  and  coaL  It  was  not  engaged 
or  concerned  in  the  business  of  dealing  in 
fiour.  It  had  considered  the  advisability 
of  doing  80,  but  on  account  of  lack  of  funds 
It  decided  not  to  undertake  it  The  defend- 
ant's employment  required  him  to  attend 
to  its  business  and  keep  its  funds  and  ac- 
counts, and  its  offices-  and  warehouses  were 
to  be  (Hiened  for  business  from  7  o'clock 
a.  m.  until  6  o'clock  p.  m.,  or  later,  if  busi- 
ness demanded  it  It  was  clearly  shown  that 
the  plaintiff  knew,  through  the  only  way  a 
corporation  can  know,  by  ifotice  to  its  presi- 
dent and  directors,  that  the  defendant  was 
handling  this  flour,  and  it  took  no  action  to 
stop  it  as  inimical  to  its  business.  If  the 
plaintiff,  had  any  grievance  on  this  account 
its  action  would  be  for  breach  of  contract  or 
in  tort  It  certainly  has  no  legal  claim  to 
defendant's  earnings.  The  case  is  not  to  be 
considered  as  if  the  plaintiff  itself  were  deal- 
ing in  flour  and  had  employed  the  defendant 
for  that  purpose.  The  president  of  the  plain- 
tiff company  testified: 

"I  remember  the  occasion  of  his  [defendant's] 
accepting  employment  from  the  Wheatland  Ele- 
vator Company ;  before  ho  accepted  that  em- 
Sloyment  there  bad  been  talk  about  handling 
our  by  the  directors  of  the  Ogallah  Elevator 
Company  at  a  meetine  that  they  held ;  it  had 
been  discussed  at  different  times  while  I  wag 
on  the  board,  and  the  company  was  financially 
embarrassed,  and  wasn't  able  to  build  a  building, 
so  that  they  could  handle  this  stuff,  and  they 
didn't  feel  as  though  tbcy  would  like  to  go  in 
debt  in  order  to  handle  it;  we  supposed  natu- 
rally that  the  sale  of  flour  would  draw  trade 
for  our  other  business;  we  were  buying  wheat, 
some  corn,  and  handling  coal.  •  •  ♦  I  can 
recollect  it.  it  had  been  talked  through  the  bonrd, 
and.  we  all  understood  it,  and  the  stockholders 
all  knew  it  and  I  said,  as  far  as  I  am  person- 
ally concerned,  that  you  can  handle  that  flour, 
groyiding  that  it  don  t  interfere  with  our  other 
usiness ;  I  don't  know  how  soon  he  commenced 
handling  the  flour  after  that ;  I  did  learn  of  it 
after  he  commenced ;  I  understood  all  the  time 
he  was  handling  it  that  he  was  getting  pay  from 
the  Wheatland  Elevator  Company  and  I  under- 
stood that  he  was  keeping  that  pay  for  himself: 
I  never  made  any  objections  to  this  because  it 


was  talked  among  the  board,  and  a  number  of 
the  board,  and  while  they  didn't  all  of  them, 
didn't  sanction  it  they  didn't  say  for  him  not  to 
handle  it.  They  all  knew  it  and  they  never  ob- 
jected ;  that  is,  to  the  board.  It  wasn't  brought 
up  before  the  board  as  I  remember;  the  reason 
for  this  was  talked  over  among  themselves  that 
he  wasn't  getting  hardly  enough  wages  to  pustify 
him  in  staying  there,  and  he  had  a  position  of- 
fered him  for  more  wages,  and  we,  I  think  part 
of  the  board,  perhaps  all  of  it,  I  couldn't  say, 
agreed  to  let  him — agreed  that  if  he  handled 
that,  he  could  use — collect  the  money  for  his  own 
affairs.  I  got  that  started  wrong.  The  inten- 
tion was  to  help  out  his  salary,  and  he  was 
talking  of  leaving,  and  I  says:  'We  can't  afford 
to  let  Fred  go ;  we  have  had  him  here  ever  since 
the  elevator  started,  and  he  knows  more  about 
the  business,  and  he  came  here  green  and  inex- 
perienced, and'  he  didn't  know  anything  abont 
bookkeeping,  and  had  to  learn  everything,  and 
after  we  had  learned  him,  or  he  had  learned  him- 
self rather,  that  I  thought  best  that  we  keep  him 
right  on  the  job,  and  by  helping  his  salary  out 
on  the  side  by  handling  this  flour,  why,  he  was 
willing  to  stay  with  us  a  little  while  longer. 
This  was  talked  over  in  a  general  way.  I  don't 
say  it  was  talked  over  at  the  board,  but  in  a 
general  way,  and  the  ontsiders  and  the  stock- 
holders all  knew  of  this  thing,  because  I  talked 
with  different  ones,  both  stockholders  and  di- 
rectors." 

Whether  this  situation  of  affairs:  is  view- 
ed as  an  acquiescence  on  the  part  of  the 
plaintiff  as  found  by  the  Jury  (10  C^c.  1065 ; 
16  Cyc  714),  or  as  showing  the  nature  of 
plaintiffs  claim  to  defendant's  earnings  in 
the  sale  of  the  fiour,  the  result  was  correct 
(Wheeler  &  Tappan  Co.  v.  Dahms,  60  IIL 
App.  531 ;  Hlllsboro  NaUonal  Bank  v.  Hyde, 
7  N.  Dak.  400,  75  N.  W.  781 ;  Clarke  v.  Kel- 
sey,  41  Neb,  766,  60  N.  W.  138 ;  26  Cya  1020 ; 
Labatt's  Master  and  Servant  [2d  Ed.]  S  2037). 

The  gist  of  the  cases  just  cited  is  to  the 
effect  that  the  employer  cannot  claim  as  his 
own  the  earnings  of  his  servant  from  an  in- 
dependent employment  on  an  unrelated  busi- 
ness. The  appellant  recognizes  this  rule, 
but  lias  been  led  astray  in  its  application. 
Its  Idea  appears  to  have  been  that  since 
the  dealing  In  flour  could  have  been  associat- 
ed conveniently  with  the  plaintiff's  grain  and 
coal  business,  it  was  entitled  to  the  earnings 
on  the  fiour  business.  Moreover,  plaintiff's 
long  acquiescence  in  defendant's  outside 
employment  estops  it  to  claim  ills  outside 
earnings. 

[3-Sl  2.  Turning  next  to  the  item  of  $40.90 
which  was  alleged  to  have  been  paid  to  Bel- 
veal  without  anthority.  While  not  directly 
■pleaded  by  defendant  that  It  was  paid  out 
by  mistake,  the  plaintiff  was  apprised  of  that 
fact.  Plaintiff's  counsel  said  as  much  in  his 
opening  statement  to  the  jury.  The  evidence 
showed  that  the  plaintiff  owed  Belveal  for 
wheat,  and  Belveal  owed  the  plaintiff  for 
coal,  and  in  settling  accounts  the  defendant 
as  agent  for  the  plaintiff  paid  Belveal  $40.90 
too  much.  It  was  clearly  shown  to  have 
been  an  Innocent  mistake,  and  when  discov- 
ered It  was  charged  against  Belveal's  ac- 
count No  fair  interpretation  of  defendant's 
contract  of  employment  bound  him  as  a  guar- 
antor of  the  credits  extended  by  the  plain- 
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tiff.  Technically,  counsel  tor  appellant  is 
right  in  his  contention  that  defendant  should 
have  pleaded  that  he  paid  out  this  money  by 
mistake.  But  when  plaintiff  kne<7  this  fact, 
as  shown  by  the  opening  statement  of  Its 
counsel,  and  It  was  clearly  established  and 
unoontroverted  by  the  evidence,  shall,  we 
now,  on  account  of  defendant's  failure  to 
plead  the  mistake,  reverse  this  case  and  send 
it  back  to  the  trial  court  which  would  In 
furtherance  of  Justice  permit  him  to  amend 
his  answer  in  that  particnlar?  Since  there 
Is  no  dispute  as  to  the  fact,  and  plaintiff  does 
not  even  suggest  that  he  was  misled  and  does 
affirmatively  show  that  he  was  fully  ap- 
prized of  the  facts,  the  revised  Code  (Civ. 
Code,  §1  141,  581  [Gen.  St  1909,  §S  5734, 
6176])  forbids  a  reversal  on  such  a  ground 
(Boot  v.  Packing  Co.,  94  Kan.  330,  345,  147 
Pac.  68;  Hamilton  r.  Railway  Co>,  95  Kan. 
353,  359,  360,  148  Paa  648. 

3.  Appellant  has  some  slight  ground  for 
his  complaint  touching  the  rulings  of  the 
court  on  the  admission  of  evidence  relating 
to  the  moneys  collected  by  the  defendant  for 
the  use  of  the  scales.  The  authorities  cited, 
which  show  that  the  plaintiff  was  not  entitled 
to  defendant's  earnings  in  the  sale  of  flour, 
an  Independent  business  from  that  In  which 
the  plaintiff  was  engaged,  are  just  as  pre- 
cise and  definite  to  the  effect  that  defend- 
ant's earnings  within  the  scope  of  the  em- 
ployer's business  belong  to  his  employer. 
Moreover,  the  keeping  of  an  accurate  ac- 
count of  the  moneys  which  In  any  way  per- 
tained to  plaintiff's  business  wasrine  of  the 
matters  dearly  covered  by  defendant's  em- 
ployment, and  this  duty  and  obligation  ought 
not  to  be  lightly  excused  by  informal  assent 
on  the  part  of  individual  officers  or  directors. 
But  the  facts  based  upon  competent  testi- 
mony are  shown  by  the  findings  of  the  Jury: 

"(7)  Did  the  defendant  during  his  employment 
by  the  plaintiff  do  certain  weighing  for  compen- 
sation on  plaintiff's  scales  without  accounting  to 
said  association  for  such  compensation?  An- 
swer :    Yes. 

"(S)  If  you  answer  No.  7  'Yes,'  Ijow  much 
money  did  he  receive  for  such  weighing?  An- 
swer: Amount  not  shown  to  be  less  than  twelve 
or  more  than  thirty  dollars. 

"(9)  How  much  money  did  Fred  Harrison  pay 
out  on  account  of  help  in  the  matter  of  weighing 
hay?  Answer:  Amount  not  shown  to  t>e  less 
than  ten  or  more  than  twenty-five  dollars. 

"(10)  Did  Fred  Harrison  retain  for  his  own 
use  any  of  the  money  taicen  by  him  on  account 
of  weigliing  hay?  If  so,  how  much?  Answer: 
No." 

These  findings  fall  to  show  that  the  de- 
fendant owed  the  plaintiff  anything  on  this 
item.  He  did  fall  to  keep  an  account.  He 
did  not  apprc^riate  the  scale  earnings  to  his 
own  use.  So  said  the  Jury.  How  then  can  it 
be  material  whether  the  evidence  which  was 
Introduced  was  competent  or  Incompetent  to 
show  whether  the  plaintiff  had  authorized 
by  positive  sanction  or  by  acquiescence  the 
appropriation  of  the  scales'  earnings  to  de- 
fendant's personal  use? 


We  have  carefully  considered  the  other 
questions  presented,  but  do  not  deem  it  nec- 
essary to  comment  on  them.  We  note  the 
appellant's  criticisms  of  the  trial  oonrt's 
many  adverse  rulings  to  plalntllTs  objec- 
tions to  the  evidence.  Most  of  the  evidence 
objected  to  covered  the  action  of  the  board 
of  directors  ordering  a  dismissal  of  this  suit, 
and  the  attitude  of  Individual  officers  and 
directors  towards  the  appropriation  of  the 
scales'  moneys  by  the  defendant.  As  we 
view  the  case,  the  evidence  was  probably  In- 
competent, but  we.  fall  to  trace  prejudicial 
error  to  Its  admission. 

In  the  voluminous  abstracts  and  copious 
briefs  which  show  clearly  the  diligence  and 
zeal  with  which  counsel  for  both  litigants 
have  presented  this  cause,  these  controlling 
facts  appear:  (a)  The  plaintiff  has  no  legal 
claim  on  defendant's  earnings  on  the  sale  of 
the  Wheatland  Company's  flour;  (b)  the  de- 
fendant was  not  personally  liable  for  the 
money  paid  to  Belveal  by  mistake;  and  (c> 
while  defendant  was  bound  by  his  contract 
of  employment  to  keep  an  accurate  account 
of  the  scales'  earnings  and  failed  to  do  so, 
he  did  have  authority  to  pay  out  these  mon- 
eys, and  did  pay  them  out  for  services  in 
plaintiff's  behalf,  and  the  Jury  found  tliat 
none  of  the  scales'  moneys  were  appropriated 
to  the  defendant's  private  use. 

Thus  the  Issuable  and  controlling  facts 
have  all  been  settled  by  the  Jury  adversely 
to  plaintiffs  contention;  and  since  no  prej- 
udicial error  can  4)e  detected,  the  Judgment 
must  be  affirmed.  All  the  Justices  concur- 
ring. 

(97  Kan.  ITS) 
HAAS  T.  WILSON  et  al.      (No.   19693.) 
(Supreme  Court  of  Kansas.     Feb.    12,   1916J 

(Syllalim  tti  <&«  Court.)     ■ 

1.  EXBCUTOBS  ANn   ADinNISTBATOBS  ^=a32&— 

Public  Lands— Patent  Issued  to  Heibs. 
The  rule  announced  in  Byerly  v.  Eladie,  96 
Kan.  400,  148  Pac.  757,  is  adhered  to. 

[Ed.  ■  Note. — For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  if  1052,  1039. 
1342,  1350-1364;    Dec.  Dig.  «=9329.] 

2.  Adverse  Possession  €=3l6— AcQtnsmos 
of  Title — Wild  and   Unoccupied    Land. 

Title  to  real  property  cannot  be  acquired 
by  adverse  possession  where  the  land  is  in  a  wild 
state,  vacant,  unoccupied,  and  no  apparent  acta 
of  ownership  have  been  performed  thereon. 

[Ed.  Note. — For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  §g  82-S9 ;   Dec.  Dig.  <e=3l&] 

Appeal  from  District  (^urt,  Greeley  County. 

Action  by  J.  J.  Haas  against  Clement  L. 
Wilson  and  others.  From  Judgment  for 
plaintiff,  defendants  appeal.  Reversed  and 
remanded. 

Clement  L.  Wilson,  of  Tribune,  and  Mayo 
Thomas,  of  Kansas  City,  Mo.,  for  appellants. 
W.  M.  Glenn,  of  Tribune,  and  W.  C  Dlc*ey, 
of  Leotl,  for  appellee. 
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MARSHALL,  X  This  Is  an  action  to  quiet 
title  to  real  property.  The  plaintiff  recovered 
Judgment    The  defendants  appeal. 

John  W.  Gray  filed  on  government  land  In 
Greeley  county,  but  died  before  making  final 
proof.  He  aeft  as  his  heirs  Robert  J.  Gray, 
Narcissus  A.  Kelly,  Callle  T.  Gray,  Lilla  B. 
Samish,  and  George  W.  Gray.  Narcissus  A. 
Kelly  made  final  proof,  and  a  patent  was  is- 
sued by  the  government  to  the  heirs  of  John 
W.  Gray.  P.  J.  Donahue  was  appointed  ad- 
ministrator of,  the  estate  of  John  W.  Gray, 
and  under  an  order  of  the  probate  court  con- 
veyed the  land  to  J.  C  V.  Kelly,  the  husband 
of  Narcissus  A.  Kelly.  Afterwards  Kelly 
and  his  wife  conveyed  the  land  by  warranty 
deed  to  Clarence  L.  White,  who  in  turn  con- 
veyed It  to  the  plaintiff  in  April,  1889.  Rob- 
ert J.  Gray  died  in  1912,  intestate,  leaving 
as  his  only  heir  his  grandson,  Rex  Williams. 
In  August,  1912,  Rex  Williams  conveyed  by 
qaitdaim  all  his  right,  tittle,  and  interest  in 
the  land  to  Clement  U  Wilson.  In  1911  Oal- 
Ue  T.  Gray,  LlUa  E.  Samish,  George  W.  Gray, 
and  Narcissus  A.  Kelly  by  quitclaim  deed 
conveyed  all  their  right,  title,  and  interest 
in  the  land  to  the  defendant  Virginia  Lee 
Byerly. 

The  land  was  continuously  vacant,  unocca- 
pied,  and  in  a  wild  state  from  1889  untU 
1912,  when  defendants  Clement  Li  Wilson 
and  Virginia  Lee  Byerly  went  on  the  land 
and  plowed  around  It  John  W.  Gray  was 
buried  on  the  land,  and  his  body  remained 
there  pntll  1912,  when  it  was  removed  there- 
from by  the  defendants.  The  plaintiff  has 
paid  the  taxes  on  the  land  from  the  time  of 
acquiring  his  deed  in  1889  to  the  present 
time.  The  defendants  do  not  now  claim  title 
to  the  whole  of  the  land.  They  claim  four- 
fifths  of  it,  and  ask  that  It  be  divided. 

[1]  1.  Byerly  v.  Ea,die,  95  Kan.  400,  148 
Pac.  757,  disposes  of  the  administrator's  deed, 
and  its  validity  as  against  the  grantees  of 
the  patentees  \b  not  now  urged.  The  deed 
from  Narcissus  A.  Kelly  and  bar  husband  to 
Clarence  L.  White  conveyed  to  him  the  title 
acquired  by  her  under  the  patent  from  the 
government  The  deed  from  White  to  the 
plaintiff  conveyed  that  title  to  him.  The 
plaintiff  and  the  defendants  then  became  ten- 
ants in  common  of  the  land  in  controversy. 

[2]  2.  The  principal  question  for  our  con- 
sideration is:  Did  the  plaintiff  acquire  title 
to  this  land  by  adverse  possession ;  the  land 
being  vacant  and  in  a  wild  state,  and  no  ap- 
parent acts  of  ownership  having  been  exer- 
cised thereon?  This  question  has  been  dis- 
posed of  by  numerous  decisions  of  this  court 
In  Dickinson  v.  Bales,  68  Kan.  224,  52  Paa 
447,  this  court  said : 

"To  constitute  adverse  possession  of  land,  It 
is  not  absolatelj  necessary  that  there  should  be 
inclosure,  buildings,  or  cultivation,  but  the  acts 
done  mnst  be  such  as  to  give  unequivocal  no- 
tice of  the  claim  to  the  land,  adverse  to  the 
claims  of  all  others,  and  must  be  of  such  a 
character  and  so  openly  done  that  the  real  own- 


er will  b«  presumed  to  know  that  a  possession 
adverse  to  his  title  has  been  taken."  SyL 
par.  1. 

See,  also,  Taylor  ▼.  Miles,  5  Kan.  498,  614, 
7  Am.  Rep.  558 ;  Myers  v.  Coonradt,  28  Kan. 
211,  215;  Board  of  Regents  ▼.  Ldnscott,  30 
Kan.  240,  264,  1  Pac.  81 ;  Case  v.  Prazler,  30 
Kan.  343,  2  Pac.  519;  Walker  v.  Boh,  32 
Kan.  864,  357,  4  Pac.  272;  Harris  ▼.  Curran, 
32  Kan.  680,  4  Paa  1044;  Craven  v.  Bradley, 
51  Kan.  336,  339,  32  Pac.  1112;  Claflln  v. 
Case,  53  Kan.  560,  36  Pac.  1062. 

The  plaintiff's  possession.  If  he  can  be  said 
to  have  been  in  possession,  was  neither  open 
nor  notorious.  It  did  not  have  those  ele- 
ments that  ripen  into  title  by  15  years'  con^ 
tinuons  duration.  No  one  was  in  such  iMsses^' 
sion  of  the  land  as  would  enable  him  to  ac- 
quire title  by  adverse  possession.  It  was 
vacant,  unimproved,  unoccupied,  and  It  Is  not 
shown  that  any  one  performed  any  acts  of 
ownership  on  the  land  after  It  was  patented 
until  defendants  Wilson  and  Byerly  plowed 
around  it 

The  Judgment  is  reversed.  The  action  Is 
remanded,  with  direction  to  proceed  in  ac- 
cordance with  the  views  herein  expressed. 
All  the  Justices  concurring. 


097  Kan.  184) 
FREEMAN  t.  SCHBRER  et  al.  (Na  19698.) 
(Supreme  Court  of  Kansas.     Feb.  12,  1916.) 

CSvIIafiM  5v  the  Court.) 

1.  Injitnction  @=3ll  —  Right  to  Reueot  — 
Maintenance  or  Ditch. 

A  ditch  was  dug  in  a  highway  by  a  land- 
owner and  the  public  officers  to  drain  water 
from  the  highway  aa  well  as  from  the  adjoining 
land,  and  an  embankment  or  dike  was  made  on 
the  side  of  the  ditch  which  served  to  prevent  the 
water  from  passing  upon  the  land  on  that  side 
of  the  highway.  After  the  enactment  of  chapter 
175  of  the  Laws  of  1911,  which  related  to  drain- 
age, the  ditch  was  deepened  and  the  dike  enlarg- 
ed by  the  owners  of  the  adjoining  lands,  the 
better  to  serve  the  purpose  for  which  they  were 
originally  made.  Another  landowner  brought  %n 
action  to  prevent  the  maintenance  of  the  dike, 
alleging  that  it  interfered  with'  the  flow  of  sur- 
face water  from  his  land.  It  appeared  that 
the  maintenance  of  the  ditch  had  not  resulted 
in  injnry  to  his  land  since  the  dike  was  rebuilt, 
and  that  there  was  no  reasonable  probability 
that  it  would  do  so.  Held,  that  the  mere  ap- 
prehension or  possibility  of  injury  did  not  war- 
rant the  granting  of  an  injunction,  nor  is  a  par- 
ty entitled  to  that  remedy  unless  he  satisfac- 
torily shows  that  the  Injury  is  likely  to  occur 
and  that  his  remedy  at  law  is  inadequate. 

[Ed.— Note.— For  other  cases,  see  Injunction, 
Cent  Dig.  iJ  9,  10;   Dea  Dig.  «=11.] 

2.  Injunction  ®=321  —  Right  to  Reuet  — 
Equity. 

One  who  seeks  equitjr  mnst  do  equity,  and, 
if  an  applicant  for  an  injunction  has  encour- 
aged, invited,  or  contributed  to  the  injury  and 
loss  sought  to  be  enjoined,  or  acted  wrongfully 
and  illegally  in  respect  to  it  he  is  not  entitled 
to   the  reliel 

[Ed.  Note. — For  other  cases,  see  Injunction, 
Cent  Dig.  §  19 ;   Dec.  Dig.  <S=»2L] 

Appeal    from    District    Court    Dickinson 
County. 


^=>VoT  Other  cases  see  same  topic  and  KBT-NUMBSB  in  all  Key-Numbered  Digesta  and  Indexaa 
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Suit  by  A.  7.  Freeman  against  C.  A.  Sdier* 
er  and  otliers.  From  a  Judgment  for  defend- 
ants, plaintiff  appeals.    AfBrmed. 

Thomas  Derer,  of  Junction  City,  for  ap- 
pellant. Eurd  &  Hurd,  of  AbUene,  for  ap- 
pellees. 

JOHNSTON,  C.  J.  A.  J.  Freeman  bronght 
suit  against  the  defendants  asking  for  a 
mandatory  Injunction  directing  the  defend- 
ants to  remove  a  dike  built  by  them  In 
April,  1911,  after  chapter  175  of  the  Laws 
of  1911  tooJc  effect,  which  dike  Freeman  al- 
leged was  so  placed  as  to  Interfere  with  the 
.natural  course  of  drainage  down  the  valley 
from  his  land.  The  lands  Involred  In  the 
suit  all  Ue  between  two  streams — one  on  the 
west  called  Cmte  branch,  and  one  on  the 
east  called  Chapman  creek — and  on  both 
sides  of  a  road  running  east  and  west  on 
the  line  between  sections  1  and  12.  Freeman's 
land  consists  of  the  southeast  quarter  of 
section  1,  north  of  the  road,  and  the  east 
one-half  of  the  northeast  quarter  of  section 
12  (containing  80  acres),  south  of  the  road; 
and  Chapman  creek  meanders  In  a  southerly 
direction  down  through  his  land  and  across 
the  road,  where  there  Is  a  bridge.  Defendant 
Scherer's  land  Is  the  west  one-half  of  the 
northeast  quarter  of  section  12,  and  lies  Just 
west  of  plaintiff's  south  80  acres;  while 
the  land  of  Sarah  E.  Marts  Is  the  quarter 
section  lying  Just'  west  of  the  Scherer  land. 
All  of  the  land  of  the  defendants  lies  south 
of  the'  road.  The  land  of  the  plaintiff  which 
lies  north  of  the  road  and  on  the  west  of 
Chapman  creek  slopes  In  a  general  south- 
erly direction,  and  the  natural  course  of  sur- 
face water  Is  down  across  the  road  and  over 
the  lands  of  the  defendants.  The  road  men- 
tioned was  established  in  1893  and  to  carry 
(^  the  water  that  accumulated  on  the  road, 
as  well  as  on  the  adjoining  land,  the  public 
authorities  and  an  adjoining  owner  of  land 
made  a  ditch  along  the  road,  which  was 
designed  to  Improve  the  road  and  to  carry 
the  water  to  Chapman  creek.  The  dirt  taken 
from  this  ditch  was  thrown  mostly  on  the 
south  side  of  the  ditch  and  formed  a  sort 
of  embankment  At  a  later  time  the  ditch 
was  enlarged  and  raised  to  some  extent.  The 
dike  is  about  one-half  mile  long,  and  extends 
along  the  south  edge  of  the  road  on  the  north 
line  of  the  lands  of  the  defendants. 

The  answers  of  the  defendants  Scherer  and 
Theodore  Marts  alleged,  among  other  things, 
that  there  had  been  a  ditch  along  the  road- 
side which  had  properly  taken  care  of  the 
drainage  for  many  years  and  nutil  It  was 
filled  up  In  1910  by  Freeman,  and  that  any 
damage  be  may  have  suffered  to  his  land  was 
due  to  this  act.  In  response  to  this  claim 
Freeman  alleged  that  the  ditch  was  unau- 
thorized, and  that  he  had  a  right  to  close  it 
Marts  alleged  and  Insisted  that  the  rights  of 
Freeman  with  regard  to  this  dike  bad  been 


litigated  and  determined  in  a  former  suit 
tried  In  1912,  and  that  the  only  injury  sus- 
tained by  him  resulted  from  his  fault  The 
case  to  which  reference  was  made  was  be- 
tween plaintiff  and  one  of  the  defendants 
herein  and  many  of  the  facts  and  conten- 
tlons  in  the  present  case  were  under  consider- 
ation In  that  one.  Marts  v.  Freeman,  91  E^n. 
106,  136  Pa<5.  943. 

The  trial  herein  was  before  the  court  with- 
out a  Jury,  and  there  was  evidence  which 
tended  to  show  that  the  road  mentioned  was 
established  In  1893 ;  that  in  wet  periods  the 
surface  water  flowed  from  the  nortli  upon 
the  road  as  well  as  upon  the  lands  of  the  de- 
fendants on  the  south  side  of  the  road.  To 
prevent  Injury  to  the  road,  and  also  to  the 
land  south  of  It,  the  public  authorities  and 
landowners  Jointly  dug  a  ditch  on  the  sooth 
side  of  the  road  from  a  slough  which  was 
near  the  center  of  the  valley,  eastward  about 
half  a  mile  to  Chapman  creek.  It  also  ap- 
peared that  plaintiff  had  recognized  tbat  the 
ditch  was  for  the  purpose  of  drainage  and 
to  carry  water  not  only  from  the  road,  bat 
also  from  the  lands  north  of  the  road,  by 
digging  lateral  ditches  from  his  land  to  tbe 
ditch,  and  he  had  further  applied  to  the  town- 
ship officers  to  put  In  a  tile  or  drain  across 
the  road  to  carry  the  water  from  bis  farm  to 
the  ditch.  In  1910  the  plaintiff  filled  up  the 
ditch,  and  thereby  caused  Injury  to  the  land 
of  Marts,  for  which  the  latter  asked  a  re- 
covery of  damages.  In  that  action  plaintiff 
denied  liability,  and  Insisted  that  the  ditch 
was  not  dug  for  the  benefit  of  the  public,  that 
the  embankment  or  dike  south  of  the  dltdi 
unlawfully  obstructed  the  natural  flow  of 
the  water,  and  tbat  It  had  operated  to  In- 
jure him.  He  asked  to  enjoin  Marts  from 
maintaining  the  ditch  and  embankment 
That  action  resulted  In  a  Judgment  In  favor 
of  Marts  for  damages,  and  the  Injunction 
for  which  Freeman  had  asked  was  denied. 
Upon  an  appeal  the  Judgment  of  the  district 
court  was  affirmed.  Marts  v.  Freeman,  su- 
pra.   It  was  there  held  that: 

The  fact  "that  the  improTemeots  were  urged 
by  and  resulted  in  beneiits  to  a  landowner  did 
not  impair  the  right  of  the  constituted  autboi^ 
itjes,  acting  in  good  faith,  to  make  it  for  the  use 
and  benefit  of  the  public."    Syl.  par.  3. 

And  it  was  further  held  that: 
"The  fact  that  a  water  course  bo  created  is 
an  artificial  one  affords  no  justification  for  ot>- 
structing  it,  where  it  exists  by  lawful  author- 
ity, although  the  obstruction  causes  the  water 
to  flow  where  it  did  before  the  ditch  was  open- 
ed."    Syl.  par.  4. 

[1]  It  appears  that  In  the  spring  of  1911 
the  ditch  was  deepened  and  the  dike  raised, 
and  that  this  was  done  after  the  enactment 
of  chapter  175  of  the  Laws  of  1911,  which 
authorizes  the  owners  of  land  In  certain 
cases  to  construct  drains.  It  does  not  appear 
from  the  evidence,  however,  that  the  defend- 
ant has  since  that  time  suffered  any  Injury 
from  the  maintenance  of  the  dike  and  tba 
ditch. 
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Wben  tbe  plaintiff  made  his  opening  state- 
ment tbe  defendants  moved  for  Judgment  in 
their  favor  on  tbe  pleadings  and  the  open- 
ing statement,  but  the  court  reserved  its 
rulings  on  these  motions,  and,  after  the  plain- 
tiff bad  introduced  his  testimony,  the  court, 
on  tbe  demurrer  of  defendants,  as  well  as  on 
tbe  motion  for  Judgment  on  the  opening  state- 
ment, rendered  Judgment  in  favor  of  the  de- 
fendants. Tbe  plaintiff  Insists  that  there 
was  some  evidence  which  tended  to  support 
the  material  allegations  of  his  petition,  and 
that,  under  tbe  rules  applicable  where  the 
evidence  is  challenged  by  a  demurrer,  tbe 
ruling  of  tbe  court  was  erroneous.  This  was 
an  equity  case  triable  without  a  Jury,  in 
which  tbe  issues  of  fact  as  well  as  of  law 
were  for  the  determination  of  the  court. 
It  differs  little  from  a  case  which  is  finally 
submitted  to  tbe  court  upon  the  testimony 
of  tbe  plaintiff  alone.  However,  taking  the 
plaintiflTs  testimony  uncontradicted  as  it  was 
and  drawing  all  Uie  inferences  in  favor  of 
plaintiff  where  the  testimony  was  open  to 
more  tlian  one  inference,  the  court,  we  think, 
was  Justified  in  holding  that  the  plaintiff 
could  not  recover.  A  public  highway  existed 
upon  which  the  ditch  was  made.  That  ditch 
bad  been  constructed  under  public  sui)ervi- 
sion,  and  had  served  as  an  artificial  chan- 
nel to  carry  the  water  to  tbe  creek.  It  bad 
been  recognized  and  used  by  tbe  plaintiff  as 
a  means  of  draining  Iiis  adjoining  lands,  and 
the  embankment  or  dike  appears  to  have 
been  an  Incident  of  the  making  of  tbe  ditcb 
and  really  a  part  of  it. 

It  Is  urged  by  plaintiff  that,  as  the  ditcb 
and  dike  were  rebuilt  after  the  act  of  1911 
relating  to  drainage  was  In  force,  tbe  re- 
building of  tbe  same  constituted  a  violation 
of  the  provisions  of  that  act  as  much  as  If 
tbe  ditch  and  dike  had  been  originally  con- 
structed at  that  time.  Tbe  act,  among  other 
things,  prohibits  tbe  lower  proprietor  of  land 
from  constructing  a  dam  or  levee  that  will 
obstruct  tbe  flow  of  Burfiice  water  onto  bis 
land  to  tbe  damage  of  an  upper  proprietor. 
The  ditch  in  question,  as  we  have  seen,  bad 
been  in  use  for  a  great  many  years,  and  bad 
become  an  established  artificial  channel  that 
carried  off  tbe  surface  water.  Tbe  work 
done  upon  it  in  1011  did  not  change  its  course 
nor  divert  It  from  tbe  purposes  for  which  it 
was  originally  dug.  It  is  true  the  dike  was 
enlarged,  and  that  more  earth  was  used  in 
making  part  of  it  than  was  taken  from  the 
ditch.  It  was  done,  however,  with  the  mani- 
fest purpose  of  confining  the  water  In  the 
ditcb  and  carrying  It  to  Chapman  creek.  But 
It  is  contended  that  tbe  ditch  was  not,  in 
fact,  open  when  the  law  of  1911  was  enacted, 
and  therefore  it  should  be  treated  as  an  origi- 
nal improvement.  It  appears  that  plaintiff 
filled  up  the  ditcb  and  purposely  obstructed 
tbe  flow  of  water  some  time  in  1910  not  long 
before  tbe  enactment  of  tbe  law  of  1911. 
Although  It  was  determined  in  Marts  v.  Free- 
man, 91  Kan.  106,  136  Pac.  943,  that  tbe 


plaintiff  was  not  Justified  in  closing  the  ditch, 
be  admits  that  he  did  so,  and  hence  be  volun- 
tarily took  tbe  risk  of  the  injury  that  might 
result  to  him  from  holding  back  tbe  water 
that  might  have  flowed  through  the  ditch  to 
the  creek.  If  tbe  reconstructed  ditch,  how- 
ever, is  to  be  treated  as  a  new  construction 
within  the  meaning  of  the  act  of  1011  the 
court  was  nevertheless  warranted  in  deny- 
ing the  injunction.  While  plaintiff's  land 
was  overflowed  during  tbe  exceptional  floods 
of  1903  and  1908,  when  all  the  lowlands  in 
that  region  were  under  water,  it  appears 
that  no  injury  or  loss  baa  been  suffered  by 
him  since  the  reconstruction  of  the  dike  or 
the  enactment  of  the  law  of  1911.  Tbe  fact 
that  the  land  was  overflowed  during  the  ex- 
ceptional floods  does  not  warrant  the  infer- 
ence that  such  floods  will  become  common 
nor  require  tbe  issuance  of  an  injunction. 
Experience  has  demonstrated  that  injury 
from  floods  is  not  likely  to  recur,  and  that 
tbe  provisions  already  made  for  drainage  are 
ordinarily  soflScient  '  Injunction  is  not  to  be 
used  to  prevent  a  prospective  Injury  unless 
it  appears  tbat  there  is  a  reasonable  prob- 
ability of  injury  and  that  the  law  will  not 
afford  an  adequate  remedy. 

"Mere  apprehensioD  or  a  possibility  of  wrong 
and  injury  by  a  defendant  is  ordinarily  not 
enouKh  to  warrant  the  granting  of  an  injunc- 
tion." Hurd  V.  Railway  Oo.,  73  Kan.  83,  SyL 
par.  3,  84  Pac.  563;    22  Cya  769. 

In  Whitebalr  v.  Brown,  80  Kan.  297,  300, 
102  Pac.  783,  784,  18  Ann.  Cas.  216,  an  action 
was  brought  to  obtain  an  injunction  to  pre- 
vent tbe  building  of  a  dam  which  it  was  al- 
leged would  obstruct  tbe  flow  of  waters,  and 
the  court  said  tbat: 

"To  establish  their  right  to  an  injunction  It 
was  necessary  for  the  plaintiffs  to  satisfy  the 
court  that  there  were  reasonable  grounds  to 
fear  the  recurrence  of  the  new  injury  with  such 
frequency  as  seriously  to  affect  the  value  of  their 
lands,  or  that  other  considerations  rendered 
their  remedy  at  law  inadequate." 

Also  see  Hagge  v.  Kansas  City  S.  Ry.  Co. 
(C.  C.)  104  Fed.  391,  and  2  Fambam's  W!ater 
and  Water  Rights,  {  582a,  and  cases  there 
cited. 

If  damage  should  result  to  plaintiff  from 
the  maintenance  of  the  dike,  it  would  dppear 
tbat  an  action  for  damages  would  afford  blm 
an  adequate  remedy  in  which  each  of  the 
parties  would  have  an  opportunity  to  have 
his  rights  determined  by  a  Jury.  The  ditch 
and  dike  appears  to  have  served  the  purpose 
reasonably  well  nntU  it  was  obstructed  by 
the  plaintiff  himself.  The  only  injury  that 
can  com6  to  him  from  the  maintenance  of  the 
dike  was  that  it  might  hold  the  surface  wa- 
ter upon  bis  land.  He  practically  invited 
this  result  when  he  filled  up  the-  ditch  and 
prevented  the  flow  of  water  into  tbe  creek. 

[2]  One  who  asks  for  an  injunction  is 
governed  by  the  usual  equitable  rules,  and 
one  of  them  is  that:  "He  who  seeks  equity 
must  do  equity."  If  he  has  acted  wrongfully 
and  illegally  in  the  matter,  be  is  hardly  enti-' 
tied  to  ask  for  equitable  relief  by  injunction. 
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He  did  act  Illegally  and  wrongfully  wben  he 
closed  the  ditch  and  obstructed  the  passage 
of  water  through  It  In  a  sense  he  Invited 
and  permitted  the  Injury  which  he  antici- 
pates may  result  to  him  from  the  ditch  and 
dike. 

"A  party  cannot  invite  and  encourage  a 
wrong,  and  then  ask  a  court  of  equity  to  pro- 
tect him  by  an  injunction  from  the  consequences 
of-  that  wrong."  Stewart  v.  Com'rs  of  Wyan- 
dotte Co.,  45  Kan.  708,  SyL  par.  2,  26  Pac. 
OSS,  23  Am.  St.  Rep.  746;  Downs  v.  Com'rs 
of  Wyandotte  Co.,  48  Kan.  640,  2»  Pac.  1077 ; 
22  Cyc.  776. 

Some  objections' are  made  to  the  rulings  oif 
the  court  excluding  testimony,  but,  in  view 
of  the  facts  related  in  behalf  of  the  plain tifF 
In  the  opening  statement  of  the  case  and  the 
testimony  of  the  platntifT  himself,  none  of 
the  objections  appear  to  be  material. 

The  Judgment  is  affirmed.  All  the  Jus- 
tices concurring. 

(87  Kan.  285) 

FRAZIER  ▼.  MISSOURI  PAC.  RY.  CO.* 
(No.  19933.) 
■    (Supreme  Court  of  Kansas.    Feb.  12,  1916.) 

(SyUalua  hy  the  Court.) 

1.  Reij:abe  «=»58—rEAUD—EviniiNCB— Ques- 
tion FOB  JUBT  —  RATinCATION  OF  SBTTIS- 
HENT. 

The  plaintiff  was  injured  by  the  defendant's 
negligence.  While  yet  under  the  influence  of 
anesthetics  he  settled  bis  claim  for  damages. 
Afterward  he  wrote  a  letter  to  the  defendant's 
superintendent  ratifying  the  settlement  and  ask- 
ing for  a  position  on  the  road.  The  evidence 
showed  that  this  letter  was  written  at  the  sug- 
gestion and  in  the  presence  of  a  special  agent 
of  the  defendant  and  was  delivered  to  him ;  that 
he  gave  the  letter  to  the  superintendent,  who  re- 
ferred it  to  the  claim  agent  tbat  made  the  set- 
tlement, and  endeavored  to  find  a  position  for  the 
plaintiff,  but  wben  this  action  was  commenced 
bad  not  succeeded.  This  evidence  was  not  sufB- 
cient  to  warrant  the  court  in  submitting  to  the 
jury  the  question  of  fraud  in  procuring  the  let- 
ter to  be  written. 

[Ed.  Note. — For  other  cases,  see  Release, 
Cent.  Dig.  g{  109-114;    Dec.  Dig.  <8=»5&] 

2.  Release   €=>21— Ratifioation— Pebsonai. 

injubies. 
A  letter  containing  this  language,  "I  wonld 
like  some  kind  of  position  with  your  company, 
as  I  settled  fairly  with  the  company  and  with- 
out any  trouble,  voluntarily  written  after  re- 
covery from  injuries  sustained  and  with  full 
knowledge  of  all  circumstances,  is  a  ratification 
of  the  settlement  therein  mentioned. 

[Ed.  Note.— For  other  cases,  see  Release, 
Cent  Dig.  Si  37,  88;  Dec.  Dig.  «=»21.] 

Appeal  from  District  Court,  Sedgwick 
County. 

Action  by  Thomas  A.  Frazier  against  the 
Missouri  Pacific  Railway  Company.  From 
Judgment  for  plaintiff,  defendant  appeals. 
Reversed,  and  Judgment  directed  for  defend- 
ant 

W.  P.  Waggener  and  A.  B.  Crane,  both  of 
Atchison,  and  O.  H.  Bentley,  of  Wichita,  for 
appellant  Dale,  Amidon  &  Madalene  and 
S.  A.  Buckland,  all  of  Wichita,  for  appellee. 


MARSHALL,  J.  The  plaintiff  recoTered 
a  Judgment  for  $8,000  for  the  loss  of  two 
fingers  and  an  injury  to  a  third  one  on  bis 
left  hand,  caused  by  the  defendant's  negli- 
gence.   The  defendant  appeals. 

The  plaintiff  was  Injured  while  attempting 
to  board  one  of  the  defendant's  passenger 
trains.  On  the  next  day,  about  12  hours  aft- 
er the  injury,  and  whUe  the  plaintUF  was  un- 
der the  influence  of  ansesthetics  administered 
to  him  during  the  amputation  of  his  fingers, 
the  defendant's  claim  agent  went  to  the  hos- 
pital to  see  the  plaintUf,  and  Informed  him 
that  wben  he  desired  to  settle  the  daim 
against  the  company  to  call  him,  tbe  claim 
agent  The  afternoon  of  that  day  tlie  daim 
agent  was  called,  and  settlement  was  made 
by  which  the  defendant  paid  the  plaintifF 
$450  and  agreed  to  pay  bis  doctor  bills  and 
hospital  charges.  The  plaintiff  was  then 
still  under  the  Influence  of  auEestbetics  and 
knew  nothing  of  this  settlement  About  two 
weeks  thereafter  he  was  discharged  from  the 
hospital,  and  was  informed  of  the  settlement 
by  his  wife.  Two  months  after  being  dis- 
charged from  tbe  hospital  the  plaintiff  wrote 
A.  H.  Webb,  the  defendant's  superintendent 
at  Wichita,  as  follows: 

"I  am  the  man  that  was  hurt  in  Wichita  yard 
at  station.  And  I  was  advised  to  write  you  in 
regards  to  position.  As  I  only  have  one  hand  at 
present  it  is  impossible  for  me  to  hold  tbe  plaos 
as  order  clerk,  at  Wichita  Wholesale  Groc.  Co., 
and  I  would  like  some  kind  of  position  with 
your  company,  as  I  settled  fairly  with  tiie  com- 
pany and  without  any  trouble.  I  have  several 
friends  on  the  Mo.  Pac.  Ry.  for  reference." 

[1]  1.  The  defendant  argues  that  this  let- 
ter ratified  and  confirmed  the  settl^nent 
The  plaintiff  contends  that  be  was  taduced  to 
write  this  letter  by  fraud  on  the  part  of  the 
defendant  The  evidence  on  this  question 
shows  that  the  plaintiff  wrote  the  letter  at 
the  suggestion  and  in  the  presence  of  Bruce 
Comet,  who  stated  to  the  plaintiff  that  he 
was  the  special  agent  of  the  defendant  and 
said,  in  substance,  that  if  the  plaintiff  would 
write  to  Superintendent  Webb,  he  could  prob- 
ah\j  place  the  plaintiff  in  a  poEdtion  in  the 
service  of  the  company.  The  letter  was  de- 
livered to  Bruce  Cornet  and  by  film  givot  to 
Webb.  Webb  referred  the  letter  to  the  claim 
agent  that  made  the  settlement  for  the  de- 
fendant and  tried  to.  find  a  position  for  the 
plaintiff.  No  position  was  found  for  him. 
This  action  was  begun  two  months  later. 
There  was  no  evidence  that  any  promise  of 
a  position  of  any  kind  was  made  to  the  plain- 
tiff to  induce  him  to  write  the  letter;  nd- 
ther  was  there  any  evidence  to  show  that 
any  suggestion  was  made  as  to  what  tbe  let- 
ter should  contain.  Was  there  evidence  suf- 
ficient to  warrant  the  court  in  submittiug  to 
the  Jury  the  question  of  fraud  In  inducing 
the  plalnUff  to  write  tbe  letter?  What  cir- 
cumstance shows  fraud?  None  that  we  can 
see.  The  suggestion  might  have  been  fraud- 
ulently made,  but  there  la  no  evidence  of  any 
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kind  to  show  that  It  was  so  made.  "Good 
faith  is  presumed,  and  need  not  be  proTed." 
Weybrick  &  Co.  v.  Harris,  31  Kan.  92  (SyL 
par.  3),  1  Paa  271.  Fraud  Is  never  presumed. 
It  must  be  established  by  evidence.  Long 
Bros.  V.  West  &  Co.,  31  Kan.  288,  1  Pac.  545; 
Baughman,  Sheriff,  ▼.  Penn.,  33  Kan.  504,  6 
Pac  890;  Bliss  r.  Couch,  46  Kan.  400,  403, 
26  Pac  706 ;  Gleason  v.  Wilson,  48  Kan.  500, 
29  Pac.  698;  Hasle  v.  Connor,  53  Kan.  713, 
720,  37  Paa  128;  Rlcholson  v.  Freeman,  56 
Kan.  463,  466,  43  Pac.  772;  Gllmore  v.  Swish- 
er, 59  Kan.  172,  52  Pac.  426. 

We  are  not  unmindful  of  the  fact  that 
frand  Is  rarely  susceptible  of  positive  proof, 
but  that  does  not  dispense  with  the  necessity 
of  producing  evidence  to  show  that  fraud  ex- 
isted. It  Is  not  enough  to  produce  evidence 
to  show  that  fraud  might  have  been  prac- 
ticed. Evidence  must  be  Introduced  to  show 
that  fraud  wa:^  practiced.  That  evidence 
need  not  be  direct ;  it  may  be  circumstantial, 
bat  It  must  be  sufficient  to  convince  a  rea- 
sonable man  that  fraud  existed.  6  Encyclo- 
psedia  of  Evidence,  60,  61. 

"A  char^  of  fraud  cannot  be  sustained  by 
mere  insinuation  and  Buspicion,  strained  infer- 
ence, doubtful  or  suspicious  circumstances,  or 
mere  conjecture;  and  evidence  which  produces 
a  vague  misgiving  ia  not  enougb.  Where  the  evi- 
dence is  capable  of  an  interpretation  which 
makes  it  equally  as  consistent  with  defendant's 
innocence  as  with  his  guilt,  that  meaning  must 
be  ascribed  to  it  which  accords  with  his  inno- 
cence."   20  Cyc.  121. 

Applying  these  rules,'  we  must  conclude 
that  there  was  not  evidence  sufficient  to  war- 
rant the  court  In  submitting  to  the  Jury  the 
question  of  fraud  in  inducing  the  plaintiff  to 
write  the  letter  to  Webb. 

[2]  2.  What  was  the  effect  of  the  letter? 
The  plaintiff  said:  "I  would  like  some  Idnd 
of  position  with  your  company,  as  I  settled 
fairly  with  the  company  and  without  any 
trouble."  A  shorter  statement  is:  "I  settled 
with  the  company."  The  defendant  contends 
that  this  constitutes  a  ratification  of  the  re- 
lease signed  by  the  plaintiff.  The  court,  in 
effect.  Instructed  the  Jury  that  the  letter 
ratified  the  settlement  unless  the  letter  was 
procured  to  be  written  by  fraud. 

"A  ratification  is  defined  to  be  the  confirma- 
tion of  a  previous  act  done  either  by  the  party 
himself  or  b;  another ;  it  is  the  confirmation  of  a 
voidable  act  23  Am.  &  Eng.  Encycl.  L.  889. 
And  a  confirmation  necessarily  supposes  a 
knowledge  of  the  thing  ratified.  Blen  v.  Bear 
River,  etc..  Mining  Co.,  20  Cal.  613  [81  Am. 
Dec.  132];  San  Diego  Railroad  Co.  v.  Pacific 
Beach  Co.,  112  Cal.  53  [44  Pac.  333,  33  L.  R. 
A.  788].  It  follows,  then,  that  in  order  to  con- 
stitute a  ratification  there  must  be  an  accept- 
ance of  the  results  of  the  act  with  an  intent 
to  ratify  and  with  full  knowledge  of  all  the 
material  circumstances.  Ansonia  v.  Cooper,  64 
Conn.  544  [30  Atl.  760]."  Russell  v.  Erie  Rail- 
road Co..  70  N.  J.  Law,  80S,  816,  59  Atl.  150, 
153,  67  L  R.  A.  433,  437, 1  Ann.  Cas.  672. 

The  letter  Is  before  us.  Its  language  Is 
dear  and  plain.  Parol  evidence  is  generally 
inadmissible  for  the  purpose  of  showing  that 


the  words  used  were  not  Intended  to  have 
the  legal  effect  ordinarily  following  their  use. 
Gowans  v.  Pierce,  57  Kan.  180,  45  Pac.  586. 
"The  construction  of  written  instruments  is  a 
question  of  law  for  the  court, .  and  ordinarily  it 
is  error  to  submit  such  a  question  to  the  jury." 
Shear  Co.  v.  Thompson,  80  Kan.  467  (Sy£  par. 
1),  102  Pac.  848.  x  *     •-" 

See,  also,  Warner  ▼.  Thompson,  35  Kan. 
27,  10  Pac.  110;  Bell  y.  Keepers,  37  Kan.  64, 
14  Pac.  542;  Cosper  v.  Nesbit,  45  Kan.  457, 
25  Pac.  866;  Ellis  v.  Woodruff,  88  Kan.  734, 
738,  129  Pac.  1193;  9  Cyc.  591. 

"But,  where  the  construction  of  a  written  con- 
tract depends  upon  extrinsic  facts  as  to  which 
there  is  a  dispute  its  construction  is  a  mixed 
question  of  law  and  fact,  and  is  for  the  jury 
under  proper  instructions  from  the  court  9 
Cyc.  691. 

The  construction  of  this  letter  does  not 
depend  on  any  extrinsic  fact  about  which 
there  Is  a  dispute.  The  plaintiff  made  the 
settlement.  At  the  time  he  made  it  he  was 
under  the  Infiuence  of  anaesthetics.  That 
fact  does  not  modify  the  meaning  to  be  at- 
tached to  the  language  used  In  the  letter 
written  when  not  under  the  infiuence  of  an- 
sesthetics.  What  did  the  plaintiff  mean  when 
he  said:  "I  would  like  some  kind  of  position 
with  your  company,  as  I  settled  fairly  wjth 
the  company  and  without  any  trouble?" 
There  Is  only  one  answer.  That  answer  Is: 
"I  settled  with  the  company."  If  he  settled 
with  the  company,  this  action  la  at  an  end. 
By  using  that  language  the  plaintiff  In  ef- 
fect said:  "Any  claim  I  may  have  had  against 
the  comi>any  has  been  settled."  He  then  rec- 
ognized that  he  had  settled  with  the  defend- 
ant, acknowledged  that  settlement  as  such, 
and  confirmed  and  ratified  it 

The  Judgment  is  reversed.  It  la  directed 
that  Judgment  be  entered  for  the  defendant. 
All  the  Justices  concurring. 


(97  Kan.  247> 
JACOBS  V.  ATCHISON,  T.  &  S.  F.  RY.  CO.* 
(No.  19909.) 

(Supreme   Court  of  Kansas.     Feb.  12,  lOlOw) 

(ByUdbut  ly  th«  Court.) 

1.  RaiXboads   ®=>330— Cbossino  Accidbwt— 

CONTMBtJTOEY  NEQUQBNCK. 

It  is  such  negligence  as  will  prevent  a  re- 
covery for  injuries  sustained  for  a.  driver  of  an 
automobile  to  attempt  to  cross  a  railroad  track 
at  a  grade  crossing  without  looking  or  listening 
for  the  approach  of  a  train,  although  an  elec- 
tric warning  bell  is  maintained  at  toe  crossing 
and  the  bell  is  not  ringing. 

[Ed.   Note. — For   other   cases,   see  Railroads, 
Cent.  Dig.  §§  1071-1074;   Dec.  Dig.  <S=»330.] 

2.  Railroads   ^s>339— Cbossino  Accideniv^ 
Wantonness. 

Engine  m£n  in  charge  of  a  locomotive  at- 
tached to  a  passenger  train  who  cut  oS  the 
steam  and  apply  the  air  one-quarter  of  a  mile 
before  reaching  a  street  crossing  in  a  small 
city,  and  who  suppose  that  an  electric  warning 
bell  stationed  at  the  crossing  is  ringing,  are  not 
guilty  of  wantonness,  although  they  fail  to  ring 
the   engine  bell  or  sound   the   whistle   for  the 
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.crossiog,  and  althoni;!!  they  go  throogh  the  city 
at  the  rate  of  45  miles  per  hour. 

[Ed.  Note.— For  other  cases,  aee  HaJlroada, 
Cent  Dig.  {{  1065,  UOO,  UOl;  Dec.  Dig.  <8=> 
339.] 

Appeal  from  District  Court,  Sedgwick 
County. 

Action  by  Mary  J.  Jacobs  against  the  At- 
diison,  Topeka  &  Santa  V6  Railway  Compa- 
ny. From  Judgment  for  plaintiff,  defendant 
appeals.  Reversed,  with  directions  to  enter 
judgment  for  defendant. 

W.  R.  Smltta,  O.  J.  Wood,  A.  A.  Scott, 
and  Harlow  Hurley,  all  of  Topeka,  for  appel- 
lant Adams  &  Adams,  of  Wichita,  for  ap- 
pellee. 

MARSHALL,  J.  In  this  action  the  plain- 
tiff seeks  to  recover  for  the  death  of  her  hus- 
band caused  by  the  negligence  of  the  defend- 
ant The  defense  was  contributory  negli- 
gence on  the  part  of  the  deceased.  The  plain- 
tiff recovered  judgment    The  defendant  ap- 


John  H.  Jacobs,  the  husband  of  the  plain- 
tiff, met  his  death  by  driving  his  automobile 
on  the  defendant's  tracks  in  front  of  a  swift- 
ly moving  passenger  train.  This  occurred 
on  Saturday  afternoon  at  the  crossing  of  the 
principal  street  In  Valley  Center.  The  de- 
foadont  maintained  an  electric  bell  at  this 
crossing.  The  Jury  made  special  findings  of 
fact  as  follows: 

"(2)  For  how  long  a  distance  east  of  the  rail- 
road track  at  the  crossing  in  question  (ould-  one 
traveling  on  the  highway  oontinuously  have  in 
sight  a  train  stationed  a  qvtarter  of  a  mile 
Dortliward  of  the  crossing?  Ans.  Twenty-eight 
feet" 

"(6)  Was  the  electric  bell  at  the'  crossing  ia 
question  rin^ng  when  the  said  train  approach- 
ed said  crossing?    Ans.  No. 

"(7)  Were  the  engineer  and  fireman  each  at 
his  post  of  duty  and  in  his  particular  place  on 
the  engine  as  the  train  in  question  approaclied 
and  passed  over  the  crossing  in  question?  Ans. 
Yes. 

"(8)  How  far  was  the  engine  from  the  cross- 
ing in  question  when  the  fireman  first  discovered 
that  the  automobile  would  probably  not  be  stop- 
ped in  time  to  avoid  a  collision  with  the  engine? 
Ans.  One  hundred  fifty  feet 

"(9)  How  far  was  the  automobile  from  the 
crossing  when  the  fireman  first  discovered  that 
said  automobile  would  probably  not  be  stopped 
before  it  got  on  the  crossing  in  the  way  of  the 
engine?    Ans.  Fifteen  feet 

"(10)  After  the  fireman  on  the  engine  dis- 
covered, if  he  did  discover,  that  the  automobile 
would  probably  go  upon  the  crossing  in  the  way 
of  the  engine,  what  could  have  been  done  by  him 
or  the  engineer  that  was  not  done  to  prevent 
the  collision  in  question?    Ans.  Nothing. 

"(11)  How  far  was  the  automobile  in  ques- 
tion from  the  crossing  when  the  fireman  first 
saw  it  approaching  the  crossing?  Ans.  Fifty 
feet 

"(12)  What  particular  place  on  the  pilot  or 
engme  first  came  in  contact  with  the  automo- 
bile? Ans.  Side  of  pilot  back  three  feet  from 
the  point 

"(13)  How  far  from  the  crossing  did  the  en- 
gineer make  his  service  application  of  air  as  the 
train  approached  Valley  Center,  if  same  was 
mnde  at  all?    Ans.  One^uarter  mile. 

"(14)  What,  if  anything,  would  have  prevent- 
ed said  Jacobs  from  seeing  or  hearing  the  ap- 


proaching train  In  time  to  have  avMded  the 
collision  if  he  had  taken  the  pains  to  look  and 
listen  for  same  when  he  was  about  twenty-five 
feet  from  the  crossing?     Ana.  Nothing. 

"(15)  If  you  find  that  the  engineer  cut  off 
steam  before  he  came  to  tlie  crossing,  state  how 
far  from  said  crossing  he  made  such  cut-off? 
Ans.  One-quarter  mile. 

"(16)  If  you  find  that  the  negligence  of  those 
in  charge  of  the  engine  caused  the  injury  and 
death  in  guestion,  state  in  what  such  negli- 
gence consisted?    Ans.  Excessive  speed. 

"(17)  What  was  the  usual  rate  of  speed  at 
which  this  mail  train  in  question  usaally  pass- 
ed over  the  crossing  in  question  at  Valley  Cen- 
ter prior  to  the  date  of  the  collision  in  ques- 
tion?    Ans.  Thirty-five  miles. 

"(IS)  Was  the  said  Jacobs  guilty  of  ne^- 
gence  on  his  own  port  which  contributed  to  tiis 
injury  and  death  at  tlie  time  and  place  in  ques- 
tion?    Ana.  No. 

"(19)  Did  the  engineer  and  fireman,  aa  they 
approached  the  crossing  in  question,  suppose 
that  the  electric  bell  at  the  crossing  would  ring 
automatically  as  the  engine  approached  the  said 
crossing?     Ans.  Yes." 

"(21)  Give  speed  of  train  at  time  of  coUiMon 
in  question.    AJis.  Forty-five  miles." 

"(24)  At  what  rate  of  speed  was  the  auto- 
mobile running  when  twenty  feet  from  the  ciaos- 
ing?     Ans.  Ten  miles. 

(26)  Nome  the  different  signals  given  of  the 
approach  to  the  crossing  in  question  by  the 
train  in  question.     Ans.  None. 

[1]  1.  The  fourteenth  finding  estnblisbes 
that  the  deceased  did  not  look  or  listen  for 
the  approach  of  a  train  before  driving  on  the 
track.  Beech  t.  Railway  Ca,  85  Kan.  90^ 
116  Pac.  213 ;  Cleveland,  eta,  R.  Co.  v.  Coff- 
mon,  30  Ind.  App.  462,  64  N.  E.  23.3.  235.  eS 
N.  B.  179;  Tobias  t.  Railroad  Co.,  103  Midi. 
330,  61  N.  W.  514,  518. 

The  vital  question  in  this  case  ia:  Did  the 
failure  of  the  electric  bell  to  ring  relieve 
the  deceased  of  the  obligation  to  look  and  lis- 
ten before  attempting  to  cross  the  track? 
The  plaintiff  seeks  to  have  the  rule  in  Mo 
Claln  V.  Railway  Co.,  89  Kan.  24,  130  Pac 
646,  Ann.  Cas.  1914C,  699,  applied  in  thia 
case.    There  this  court  said: 

"Ordinarily  if  a  traveler  proceeds  across  a 
railroad  track  without  taking  the  precaution  to 
ascertain  if  there  is  a  trnin  in  dangerous  prox- 
imity be  does  so  at  his  peril  The  application  of 
this  rule  is  modified  to  some  extent  by  the  cii^ 
cumstance  that  gates  have  been  erected  and 
watchmen  employed  at  crossings.  In  such  case 
a  travels:  is  not  required  t»  exercise  the  same 
viligance  when  he  approa^es  a  track  as  he 
would  at  crossings  not  so  guarded."  88  Kan. 
30.  130  Pac.  648  (Ann.  Cas.  19140,  699). 

Human  intelligence  guarded  the  crossing 
and  operated  the  gate  in  that  case.  In  the 
present  case  an  electrical,  mechanical  device 
was  Intended  to  give  warning  of  approaching 
trains.  Sometimes  this  bell  would  not  ring 
when  trains  were  passing,  and  at  other  tlmea 
it  rang  when  no  train  was  in  sight  An  elec- 
tric bell,  which  at  most  can  be  nothing  but 
a  warning  of  an  approaching  train  to  those 
who  listen,  cannot  be  classed  with  a  gate 
thrown  across  a '  street  to  prevent  passing 
over  railroad  tracks ;  neither  can  it  be  class- 
ed with  a  flagman  who  stands  tn  the  stre«t 
and  stops  those  '  who  desire  to  cross  when 
there  is  danger.  It  is  more  nearly  analo^us 
to  the  locomotive  bell  and  whistle.    Failure 
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to  ring  tbe  engine  bell  or  sound  the  whistle 
does  not  relieve  a  traveler  from  the  duty  to 
look  and  listen  before  attempting  to  cross  a 
railroad  track.  If  the  plaintiff's  contention 
in  this  respect  Is  correct,  a  railroad  increas- 
es its  responsibility  and  liability  by  putting 
In  electric  bells  at  highway  and  street  cross- 
ings. The  object  in  putting  in  electric  bells 
is  to  promote  public  safety,  not  to  increase 
railroad  liability.  Silence  of  such  a  bell  is 
not  an  invitation  to  cross  railroad  tracks 
without  taking  the  ordinary  precautious. 

In  McSweeney  v.  Erie  Railroad  Co.,  93 
App.  Div.  496,  498,  87  N.  Y.  Supp.  838,  838, 
an  action  for  damages  for  injuries  sustained 
at  a  crossing  where  there  was  an  electric  bell, 
tbe  court  said: 

"Tbe  exercise  of  due  cam  required  the  de- 
ceased, under  the  circumstances,  to  look  and 
listen  for  an  approaching  train,  and  the  mere 
fact  that  the  stationary  signal  bell  was  not  ring- 
ing did  not  relieve  him  of  the  imputation  of  neg- 
ligence if  be  failed  to  ezerdse  this  degree  of 
care." 

In  that  case  Judgment  for  the  railroad  was 
rendered  at  the  close  of  the  plaintiff's  evi-. 
dence.  To  the  same  effect  is  Cleveland,  etc., 
R.  Co.  T.  Heine,  28  Ind.'  App.  163,  62  N.  R 
455.  Cleveland,  etc,  B.  Ca  v.  Coffman,  su- 
pra, supports  this  itosltlon,  although  a  new 
trial  was  ordered.  But  a  new  trial  was  re- 
quested by  the  defendant,  not  Judgment  on 
the  findings.  The  plaintiff  dtes  Tobias  v. 
Ballroad  Co.,  supra,  to  support  his  contention 
that  It  was  the  province  of  the  jury  to  deter- 
mine whether  or  not  the  deceased  was  guilty 
of  contributory  negligence  in  attempting  to 
cross  the  railroad  track  without  looking  or 
listening  when  the  electric  beU  was  not  ring- 
ing. The  Supreme  Court  of  Michigan  there 
said  that  the  question  of  contributory  negli- 
gence should  have  been  given  to  the  Jury,  and 
reversed  a  Judgment  for  the  defendant  be- 
cause it  was  not  given.  A  dissenting  opinion 
in  that  case  argues  that  the  court  should  have 
directed  a  verdict  for  the  defendant  Wa- 
bash B.  Co.  V.  McNown,  63  Ind.  App.  116,  99 
N.  B.  126,  129.  100  N.  R  383,  supports  the 
majority  opinion  In  the  Tobias  Case,  supra. 
We  think  the  better  rule  is  that  the  failure 
of  an  electric  bell  to  ring  does  not  relieve  one 
aboat  to  cross  a  railroad  track  of  the  im- 
perative duty  to  look  and  listen  before  cross- 
ing ;  if  he  fails  to  do  so,  he  is  guilty  of  such 
contributory  negligence  as  will  prevent  his 
recovery  for  any  injuries  sustained,  and 
there  Is  nothing  to  submit  to  the  Jury. 

It  has  been  held  that  it  is  tbe  positive  duty 
of  tbe  driver  of  an  automobile  to  stop,  look, 
and  listen  before  crossing  railroad  tracks. 
A.  C.  I*  B.  B.  Co.  V.  Weir,  63  Fla.  69,  58 
South.  641,  41  L.  B.  A.  (N.  S.)  307,  Ann.  Cas. 
1913E,  753 ;  Barie  v.  Phlla.  &  B.  Ry.  Co.,  248 
Pa.  193.  9&  AtL  1001 :  Craig  v.  Penna.  B.  B. 
Co..  243  Pa.  455,  90  AtL  135;  Brommer  v. 
Penna.  B.  B.  Co.,  179  Fed.  577.  103  C.  C.  A. 
135,  29  I*  B.  A  (N.  8.)  924 ;  New  York  Cent 
&  H.  B.  B.  Co.  V.  Maldroent.  168  Fed.  21,  93 
O,  a  A  413,  21  L.  B.  A.  (N.  S.)  794;  Bason  T. 
154  P.-66 


Ala.  G.  S.  B.  B.  Co..  179  Ala.  299,  60  South. 
922 ;  2  R.  C.  L.  1206.  On  the  other  hand.  It 
has  been  held  that  the  driver  of  an  automo- 
bile is  not  under  aU  circumstances  as  a  mat- 
ter of  law  required  to  stop  before  crossing  a 
railroad  track.  Dickinson  v.  EWe  B.  Co.,  81 
N.  J.  Law,  464,  81  Aa  104,  37  L.  B.  A.  (N.  S.) 
150;  Pendroy  v.  Great  Northern  By.  Co.,  17 
N.  D.  433,  117  N,  W.  631;  Hull  v.  Seattle, 
Renton  &  Southern  B.  Co..  60  Wash.  162,  110 
Pac.  804 ;  2  B  C.  L.  1206. 
'  This  state  follows  the  rule  last  stated. 
Denton  v.  Railway  Co..  90  Kan.  51,  56.  133 
Pac.  558,  47  L.  B.  A  (N.  S.)  820,  Ann.  Cas. 
1015B,  689.  See,  also.  A.  T.  &  S.  F.  Bd.  Co. 
V.  Hague,  54  Kan.  284,  38  Pac.  267,  45  Am. 
St  Rep.  278 ;  O.  B.  I.  &  P.  By.  Co.  v.  '^ll- 
Uams,  56  Kan.  333,  43  Paa  246;  C.  B.  I.  &  P. 
Ry.  Co.  V.  Hinds,  66  Kan.  758,  762.  44  Pac. 
993;  Railroad  Co.  v.  Powers,  68  Kan.  644, 
550,  60  Pac.  452;  Railroad  Co.  v.  Holland, 
60  Kan.  209.  216,  56  Pac.  6 ;  Ballroad  Co.  v. 
WiUey.  60  Kan.  819,  822,  58  Pac.  472;  John- 
son V.  Ballroad  Co.,  80  Kan.  456,  461,  103 
Pac.  90.  More  than  a  dozen  times  this  court 
has  said  that  a  traveler  must  look  and  listen 
for  approaching  trains  before  attempting  to 
cross  railroad  tracks,  and  that  if  he  falls  to 
do  so,  and  Is  Injured  In  consequence  thereof, 
damages  cannot  be  recovered  for  such  Injury. 
Leavenworth,  L.  &  G.  B.  Ca  T.  Blce,  10  Kan. 
426;  U.  P.  By.  Co.  T.  Adams.  83  Kan.  427. 
6  Pac.  529;  Clark  t.  Mo.  Pac.  By.  Co..  35 
Kan.  350,  365. 11  Pac.  184 ;  A,  T.  &  S.  F.  Bd. 
Co.  V.  Townsend,  39  Kan.  115.  119,  17  Pac 
804 ;  A  T.  &  S.  F.  Bd.  Co.  v.  Priest  50  Kan. 
16,  22,  31  Pac  674 ;  Boach  ▼.  St  J.  &  I.  Bd. 
Co.,  66  Kan.  664,  668,  41  Pac  964;  Ballroad 
Co.  V.  WlUey,  60  Kan.  819,  58  Pac  472; 
Bums  V.  Bailway  Co.,  66  Kan.  188,  191,  71 
Pac  244 ;  Bailway  Co.  v.  Byan,  69  Kan.  638, 
540,  77  Pac  267 ;  Hoopes  v.  Railway  Co.,  72 
Kan.  422,  83  Pac.  987 ;  Railroad  Co.  v.  EJnts- 
minger,  76  Kan.  746,  749.  92  Pac  1095 ;  Ball- 
way  Co.  v.- Wheeler,  80  Kan.  187,  191,  101 
Pac.  1001 ;  Beech  v.  RaUway  Co.,  86  Kaa  90, 
116  Pac.  213 ;  Adams  v.  Railway  Co.,  93  Kan. 
475,  144  Pac  999 ;  Butts  v.  Railway  Co.,  94 
Kan.  328, 146  Pac  1142. 

The  driver  of  an  automobile  is  under  the 
same  or  a  more  Imperative  duty  to  look  and 
listen  before  crossing  railroad  tracks.  Gage 
V.  Bailway  Ca,  91  Ken.  253,  137  Pat:.  938, 
Ann.  Cas.  1915B,  410 ;  Northern  Pac.  By.  Co. 
T.  Tripp,  220  Fed.  286, 136  O.  C.  A.  302 ;  Hor- 
andt  ▼.  Central  Railroad  Co.,  78  N.  J.  Law, 
190,  73  Atl.  93 ;  Elder  v.  P.,  C,  O.  &  St  L.  Ry. 
Ca,  186  111.  App.  199;  GUck  v.  Cumb.  &  W. 
Blec  By.  Ca,  124  Md.  808,  92  Atl.  778;  Ft 
Wayne,  etc.  Traction  Co.  v.  Schoeff,  56  Ind. 
App.  540,  105  N.  E.  924 ;  AUlson  v.  Chicago, 
Milwaukee  ft  St  P.  R.  B.  Co.,  83  Wash.  591, 
145  Pac  608.  The  rule  requiring  one  abou^ 
to  cross  a  railroad  track  to  look  and  listen 
applies  In  a  city  as  well  as  In  the  country.. 
Bums  V.  Bailway  Co.,  66  Kan.  191,  71  Pac 
244 ;  Bailway  Co.  v.  Byan,  69  Kan.  638,  540. 
77  Pac  267 ;  Northern  Pac  By.  Ca  v.  Tripp., 
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220  Fed.  286,  136  C.  C.  A,  302 ;  Horandt  v. 
Central  Railroad  Co.,  78  N.  J.  Law,  190,  73 
Atl.  »3 ;  Elder  v.  P.,  C,  C.  &  St  L.  Ry.  Co., 
186  IIL  App.  199;  Allison  t.  Chicago,  Mil- 
waukee &  S.  P.  R.  Co.,  83  Wash.  591,  145 
Pac.  608.  The  deceased  was  guilty  of  con- 
tributory negligence,  such  as  will  prevent  the 
plaintiff's  recovery  In  this  action,  unless 
those  In  charge  of  the  engine  were  guilty  of 
wantonness. 

[2]  2.  The  plaintiff  contends  that  the  de- 
ceased lost  his  Ufe  through  the  wanton  con- 
duct of  those  In  charge  of  the  engine.  This 
contention  is  based  on  the  failure  of  the  en- 
glnemen  to  ring  the  bell  and  sound  the  whis- 
tle, and  on  the  high  rate  of  speed  at  which 
the!  train  was  run  through  Valley  Center. 
Against  this  the  Jury  found  that  the  servloe 
application  of  air  was  applied  and  the  steam 
cut  off  one-quarter  of  a  mile  before  reaching 
the  crossing,  and  that  the  englnemen  suppos- 
ed the  electric  bell  at  the  crossing  was  ring- 
ing. Although  contributory  negligence  on 
the  part  of  the  deceased  will  excuse  the  de- 
fendant for  its  negligence,  yet  wantonness' 
on  the  part  of  the  defendant  will  avoid  the 
deceased's  contributory  negligence  and  ren- 
der the  defendant  liable.  Kansas  Cent  By. 
Co.  T.  Fitzslmmons,  22  Kan.  686,  31  Am.  Rep. 
203;  U.  P.  Ry.  Co.  v.  Adams,  33  Kan.  427, 
429,  6  Pac.  529;  K.  0.  Ft  S.  &  6.  R.  Co. 
v,  Kelly,  36  Kan.  «55,  14  Pac.  172,  59  Am. 
Rep.  596;  U.  P.  Ry.  Co.  v.  Dunden,  87  Kan. 
1,  14  Pac.  501;  K.  P.  Ry.  Co.  y.  Whipple,  39 
Kan.  531,  640,  18  Paa  730;  Tennis  t.  Rapid 
Transit  Ry.  Co.,  45  Kan.  503,  25  Pac.  876; 
A.,  T.  &  S.  F.  Rd.  Co.  r.  Todd,  54  Kan.  551, 
659,  38  Paa  804 ;  Railway  Co.  v.  Cooper,  57 
Kan.  185,  190,  45  Pac.  587;  Cummlngs  ▼. 
RaUroad  Co.,  68  Kan.  218,  220,  74  Pac.  1104, 
1  Ann.  Cas.  70S;  Tempfer  v.  Street  Railway 
Co.,  89  Kan.  374,  379,  131  Pac.  592. 

Negligence  is  not  presumed.  It  must  be 
proved.  Missouri  Pac.  Ry.  Ca  v.  Haley,  25 
Kan.  36;  Jackson  v.  K.  C.  L.  &  S.  K.  Rd. 
Co.,  31  Kan.  761,  3  Paa  501;  RaUroad  Co. 
V.  Tindall,  57  Kan.  719,  48  Paa  12;  Byland 
T.  Powder  Co.,  93  Kan.  288,  294,  144  Paa 
251,  L.  R.  A.  1915F,  1000;  WiUis  v.  Skinner, 
94  Kan.  621,  624,  147  Paa  60;  U.  P.  Ry.  Co. 
r.  MahaOy,  4  Kan.  App.  88,  46  Paa  187. 
Wantonness,  like  negligence,  is  not  presum- 
ed, but  must  be  proved.  Railway  Co.  v. 
Lacy,  78  Kan.  622,  626,  97  Paa  1025.  This 
court  has  often  said  that  whether  negligence 
in  a  particular  case  is  shown  is  ordinarily  a 
question  for  the  Jury,  but  when  the  facts  are 
undisputed  or  are  definitely  found  by  the 
Jury  and  only  one  conclusion  can  be  drawn 
therefrom,  it  becomes  a  question  of  law  for 
the  court  Kansas  Paa  Ry.  Co.  v.  Butts,  7 
Kan.  308,  Wade  v.  Electric  Co.,  94  Kan.  462, 
469,  147  Paa  63,  and  numerous  cases  inter- 
vening. The  same  rule  applies  when  wan- 
tonness is  the  issue.  Campbell  v.  K.  C.  Ft 
S.  &  M.  B  Co.,  55  Kan.  536,  543,  40  Pac. 
997;  Railway  Co.  v.  Cooper,  57  Kan.  185, 
191,  45  Paa  587;    Railway  Co.  t.  Lacy,  su- 


pra ;  Gilbert  ▼.  Railway  Co.,  91  Kan.  711. 139 
Paa  380. 

This  court  has  reversed  Judgments  In  sev- 
eral cases  because  there  was  not  sufficient 
evidence  to  Justify  the  finding  of  the  Jury 
that  the  injury  was  caused  by  wantonness. 
Central  Branch  U.  P.  R.  Co.  v.  Henlgh,  23 
Kan.  347,  359,  33  Am.  Rep.  167;  K.  P.  Ry. 
Co.  V.  Whipple,  39  Kan.  531,  18  Paa  730 ;  K. 
C.  Ft  S.  &  G.  Rd.  Co.  V.  Kier,  41  Kan.  671. 
21  Paa  770, 13  Am.  St  Rep.  311 ;  RaUway  Co. 
V.  Cooper,  57  Kan.  185, 191,  45  Paa  687;  RaU- 
way Co.  V.  Lacy,  supra;  GUbert  v.  RaUway 
Co.,  supra;  McCuUough  v.  RaUway  Co.,  94 
Kan.  349,  146  Paa  1005.  This  court  has  sus- 
tained a  Judgment  where  the  trial  court  de- 
nied relief  to  the  plaintiff  for  the  reason  that 
the  evidence  was  not  sufficient  to  establish 
wantonness.  CampbeU  r.  K.  a,  Ft  S.  &  U. 
Rd.  Co.,  supra.  In  RaUway  Co.  v.  Lacy,  78 
Kan.  622,  97  Paa  1025,  this  court  said : 

"To  constitute  willful  negligence  there  must  be 
a  design,  purpose,  or  intent  to  do  wrong  or  to 
cause  the  injury."    78  Kan.  629,  97  Paa  102& 

"Reckless  disregard  of  security,  wantonness, 
or  other  equivalent  of  bad  faith  and  the  willful 
or  maiidous  disposition  to  injure  sU  involve 
somethiiig  else  than  negligence."  Railway  Co.  v. 
Walters,  78  Kan.  39,  41,  96  Paa  34B,  347. 

"The  conduct  of  the  employes  in  charge  of  an 
engine  in  failing  to  take  measares  for  the  pro- 
tection of  a  person  upon  the  track  can  be  chai^ 
acterized  as  wanton,'  in  the  sense  in  which  tliat 
word  is  used  in  this  connection,  only  when  they 
actuaUy  know  of  his  presence,  or  when  the  situ- 
ation is  substantiaUy  the  same  as  though  they 
had  such  knowledge— when  such  knowledge  n\*.y 
fairly  be  imputed  to  them.  It  is  not  enough  for 
that  purpose  that  the  exercise  of  ordinary  dili- 
eence  would  have  advised  them  of  the  fact  for 
their  omission  of  duty  in  that  regard  amounts 
only  to  negligence.  Nor  is  it  enough  that  they 
know  some  one  might  be  in  the  place  of  danger ; 
the  probability  must  be  so  great — its  obviousness 
to  the  employes  so  insistent— that  they  must 
be  deemed  to  realize  the  likelihood  that  a  ca- 
tastrophe is  imminent  and  yet  to  omit  reason- 
able effort  to  prevent  it  because  indifferent  to 
the  consequences."  Railway  Co.  v.  Baker,  79 
Kan.  183.  187,  98  Paa  804,  806  [21  I*.  R.  A. 
(N.  S.)  427]. 

In  U.  P.  Ry.  Co.  v.  MltcheU,  56  Kan.  324. 
43  Pac.  244,  this  court  approved  an  tnstrac- 
tion  which  defined  reckless  conduct  as  an  In- 
difference to  the  rights  of  others,  an  Indiffer- 
ence whether  wrong  is  done  or  not  and  which 
told  the  Jury  that  the  defendant  coold  be 
held  liable  only  for  injuries  inflicted  which 
were  wUlful,  wanton,  or  maUcious,  or  which 
were  so  grosffly  negligent  as  to  amount  to 
wantonness.  Many  of  our  courts  hold  that 
wantonness  precluding  a  defense  of  contrib- 
utory negligence  cannot  be-  predicated  on 
the  omission  of  a  duty  before  the  dlsooveiy 
of  a  person  in  a  position  of  perU  on  a  raU- 
road  track.  Note,  21  L.  R.  A.  (N.  S.)  427- 
442. 

Why  did  the  englnemen  make  the  service 
application  of  air?  Why  did  they  cut  off  the 
steam  when  a  quarter  of  a  mUe  away  from 
the  crossing?  What  effect  shall  b«  given  to 
their  supposition  that  the  electric  bell  was 
ringing?  The  only  answer  to  these  questions 
is  that  they  did  consider  the  posslbUity  of 


Digitized  by 


Google 


Kan.) 


BODGERS  V.  CHICAQO,  B.  1.  A  P.  RT.  CO. 


1027 


persons  attempting  to  cross  tbe  railroad 
track,  and  had  regard  for  their  safety. 

TEiklng  Into  consideration  the  facts  fonnd 
by  the  Jury  in  this  case — ^the  failure  of  the 
englnemen  to  ring  the  bell  and  sound  the 
whistle,  the  rate  of  speed  at  which  they  were 
accustomed  to  go  through  Valley  Center,  the 
rate  at  which  they  went  through  on  the  day 
of  the  accident,  the  application  of  the  air, 
the  cutting  off  of  steam,  the  supposition  that 
the  electric  bell  was  ringing,  and  the  condi- 
tions existing  at  the  crossing — we  are  com- 
pelled to  say  as  a  matter  of  law  that  the  en- 
glnemen were  not  guilty  of  wantonness. 
Gilbert  t.  Railway  Co.,  supra,  supports  this 
conclusion. 

Tbe  Judgment  Is  reversed,  with  direction 
to  the  trial  court  to  enter  judgment  for  the 
defendant.    All  the  Justices  concurring, 

<97  Kan.  318) 

BODGEBS  T.  CHICAGO.  B.  I.  &  P.  BI.  CO. 

et  aL    (Na  19847.) 
(Snpreme  Court  of  Kansas.     Feb.  12,  1916.) 

(Byllahui  by  the  Court.) 
Cabbiees   «=9318  —  Injubt   to    Pabskngeb— 

NEQLIGKKOB— SUrFICIKNCT    OF    BVIDENCBL 

The  plaintiff  alleged  that  her  husbiind  was 
A  passenger  on  one  of  defendant's  trains,  and 
that  upon  arrival  at  his  destination  be  under- 
took to  walk  alongside  the  train,  and,  while 
walking  past  a  water  tank,  he  slipped  upon  ice 
which  had  been  negligently  allowed  to  accumu- 
late there,  fell  under  the  wheels  of  the  train, 
and  was  killed.  His  lifeless  body  was  found 
on  one  side  of  the  track  and  his  severed  legs 
between  the  rails  of  the'  track.  He  had  ex- 
pressed a  purpose  to  come  to  the  place  where 
he  was  killed,  on  one  of  defendant's  trains.  No 
one  saw  him  upon  the  train,  nor  leaving  it; 
nor  was  there  any  evidence  that  he  had  pur- 
chased a  ticket  for  passage  upon  the  train.  No 
proof  was  produced  as  to  how  he  happened  to 
be  killed,  outside  of  the  circumstances  of  the  lo- 
cation of  his  body  and  the  conditions  existing 
there.  Beld,  that  the  evidence  in  the  case,  only 
a  part  of  which  has  been  stated,  was  not  suffi- 
cient to  show  that  the  defendant  failed  to  per- 
form any  duty  which  it  owed  to  him,  and  that 
his  death  was  the  proximate  result  of  defend- 
ant's negligence. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cant  Dig.  f§  1270,  1307-1314;    Dec.  Dig.  «S=» 

Appeal  from  District  Court,  Biley  County. 

Action  by  Amelia  Bodgers  against  the  Chi- 
cago, Bock  Island  &  Pacific  Ballway  Compa- 
ny and  othera  Judgment  for  defendants, 
and  plaintiff  appeals.    Affirmed. 

•W.  S.  Boark,  of  Junction  City,  for  appel- 
lant Paul  E.  Walker  and  Luther  Burns, 
both  of  Topeka,  for  appellees. 

JOHNSTON,  C.  J.  Amelia  Rodgers  brought 
this  action  against  the  Chicago,  Bock  Island 
&  Pacific  Railway  Company  to  recover  the 
sum  of  $10,000  as  damages  for  the  death  of 
her  husband,  John  W.  Rodgers,  on  or  about 
the  22  day  of  December,  1911,  which  it  was 
alleged  was  caused  by  the  negligence  of  the 
company. 


In  her  petition  she  alleged  that  Rodgers 
was  a  passenger  on  an  east-bound  train  of  the 
defendant,  which  arrived  at  Manhattan  on 
the  morning  of  December  22,  1911,  and  that 
a  water  tank  near  the  west  end  of  the  station 
platform  was  permitted  to  be  in  a  leaky  and 
defective  condition,  with  the  result  that  ice 
accumulated  In  the  trough  of  the  tank  at  the 
side  of  the  railroad,  and  that  Bodgers,  who 
alighted  from  the  train  before  daylight  and 
when  the  station  platform  was  not  properly 
lighted,  passed  along  the  side  of  the  train, 
slipped  on  this  'dangerous  accumulation  of 
Ice,  fell  under  the  train,  and  was  killed.  The 
answer  of  the  defendant  was  a  denial  of  the 
averments  of  the  petition  and  a  charge  of  con- 
tributory negligence.  A  trial  was  had  with 
a  Jury,  and  after  plaintiff  had  Introduced  her 
evidence,  a  demurrer  to  tbe  same  was  sus- 
tained, and  Judgment  given  for  the  defend- 
ant 

From  the  testimony  of  plaintiff  it  appeared 
that  Bodgers  was  an  able-bodied  man  of  good 
habits,  about  50  years  old,  and  a  resident  of 
Manhattan.  -  The  day  before  the  casualty  be 
was  at  Clifton,  a  station  about  52  miles  west 
of  Manhattan  on  defendant's  railroad.  The 
evening  before  his  death  he  expressed  a  pur- 
pose to  return  to  Manhattan  on  a  coming 
train,  and  early  the  next  morning  his  dead 
body  was  discovered  at  Manhattan  between 
the  west  end  of  the  station  platform  and  the 
water  tank  of  tbe  company.  The  body  was 
north  of  the  raUs,  and  his  legs,  which  were 
severed  below  the  knees,  were  lying  between 
the  rails  of  the  track,  about  4  or  6  feet  from 
the  drip  trough  of  the  water  tank,  which  was 
thickly  coated  with  Ice.  The  body  lay  on  his 
traveling  bag,  and  did  not  appear  to  have 
been  dragged. 

There  are  two  railroads  on  which  Bodgers 
right  have  traveled  from  Clifton  to  Manhat- 
tan, but  the  shorter  and  more  direct  route 
and  the  one  he  had  expressed  a  purpose  to 
take  is  defendant's  railroad.  There  is  no 
proof  that  he  purchased  a  ticket  at  defend- 
ant's station,  and  no  witness  saw  him  enter 
the  train  at  Clifton.  Two  of  defendant's 
trains  were  scheduled  to  pass  east  between 
Clifton  and  Manhattan  that  night,  one  due 
at  Manhattan  at  1  a.  m.,  and  the  other  at 
5:25  a.  m.,  but  there  is  nothing  to  show  that 
Bodgers  was  seen  upon  either  of  them,  nor 
was  he  seen  to  leave  any  of  defendant's 
trains. 

The  station  Is  near  Fourth  street,  which 
runs  north  and  south,  and  steps  leading  to  the 
station  from  that  street  as  well  as  from  <me 
on  tbe  north  are  provided.  West  of  the  sta- 
tion there  are  some  steps  leading  from  the 
street  on  the  north  side,  but  most  of  the  peo- 
ple entered  and  left  over  the  steps  near  the 
east  end  of  the  station  on  Fourth  street. 
The  statlpn  platform  extends  217  feet  west 
of  the  station,  and  the  water  tank  Is  located 
between  9  and  10  feet  west  of  the  platform, 
and   50  feet  beyond  the  platform  Is  Fifth 
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street  Persons  on  east-bound  trains  some- 
times alighted  west  of  the  tank,  and  occasion- 
ally some  of  them  walked  between  tbe  track 
and  tbe  tank  to  tbe  west  end  of  the  platform, 
altbough  there  Is  a  large  sign  placed  opposite 
the  water  tank  with  the  warning:  "No  Thor- 
oughfare. Walking  on  or  across  tracks  Is 
strictly  prohibited,"  The  body  of  Kodgers 
was  found  5  feet  from  the  platform,  or  about 
half  way  between  It  and  the  water  tank ;  but, 
beyond  the  location  of  his  body  and  an  ex- 
pressed purpose  to  return  home  on  that  night, 
nothing  indicating  the  cause  of  his  death  was 
shown.  We  think  the  eyldence  produced  fail- 
ed to  make  a  prima  facie  showing  that  the 
death  of  Rodgers  resulted  from  the  negli- 
gence of  the  defendant  Negligence  cannot 
be  rested  upon  mere  presumption,  nor  can  a 
finding  of  negligence  ever  be  made  without 
evidence.  No  one  is  required  to  i>ay  damages 
until  it  has  been  shown  that  he  is  in  fault. 
In  the  absence  of  evidence  the  presumption  is 
that  the  defendant  is  free  from  negligence. 
Ma  P.  Ry.  Co.  V.  Haley,  Adm'r,  etc.,  25  Kan. 
85 ;  Railroad  Co.  v.  Tlndall,  67  Kan.  719,  48 
Pac.  12 ;  Byland  v.  Powder  Co.,  fi3  Kan.  288, 
144  Pac.  261,  L.  R.  A.  1915F,  1000. 

In  this  case  It  was  not  enough  to  prove  that 
Rodgers  was  found  lifeless  upon  the  track  of 
the  defendant's  railroad,  nor  even  that  there 
Is  a  strong  poEslbllity  that  a  train  of  the  de- 
fendant ran  over  and  killed  blm.  It  devolv- 
ed on  the  plaintiff  to  show  by  competent 
evidence  that  he  was  killed  by  the  action  of 
the  defendant;  that  the  company  did  some- 
thing which  should  not  have  been  done;  or 
omitted  to  do  something  in  the  discharge 
of  its  duty  towards  him  which,  under  the 
circumstances,  should  have  been  done;  and 
further  that  his  injury  and  death  result- 
ed from  such  failure  of  the  defendant 
These  findings  cannot  be  made,  unless  there 
is  either  direct  or  circumstantial  evidence 
to  prove  the  essential  facts  of  ne^igence 
«n  the  part  of  the  defendant,  and  that  such 
negligence  caused  the  deplorable  death  of 
Rodgers.  Neither  fact  can  be  based  upon 
mere  possibilities  or  surmises,  nor  even  upon 
circumstances  which  are  merely  consistent 
with  such  fact  where  they  are  open  to  differ- 
ent Inferences.  Carrutbers  v.  C,  R.  I.  &  P. 
Ry.  Co.,  55  Kan.  600,  40  Paa  915 ;  Duncan  v. 
Railway  Co.,  82  Kan.  230,  108  Pec.  101.  ^ 

Now,  it  has  not  been  proven  that  Rodgers 
was  a  passenger  on  defendant's  train  on  the 
night  of  his  death.  He  contemplated  taking 
the  train,  but  as  we  have  seen,  no  witness 
saw  him  board  it,  upon  it  or  leaving  it  The 
plaintiff's  theory  or  Inference  Is  that  he  was 
a  passenger ;  that  he  alighted  from  the  train 
when  he  reached  Manhattan,  and,  as  he 
walked  alongside  the  train,  he  slipped  on  the 
ley  trough  of  the  tank,  fell  under  the  train, 
and  was  killed.  A  p<mslbility  suggested  by 
the  defendant  Is  that  he  came  to  Manhattan 
on  the  Union  Pacific  Railroad  which  has  a 
longer  line  from  Clifton  to  Manhattan;  and 
In  going  to  his  home,  went  upon  the  track  of 


the  defendant  and  was  struck  by  one  of  de- 
fendant's trains  at  the  place  where  bis  body 
was  found.  This  supposition,  however,  like 
others  suggested  in  the  case,  is  not  founded 
on  sufficient  evidence.  If  we  assume,  as  the 
trial  court  appears  to  have  done,  that  be  was 
in  fact  a  passenger  on  one  of  defendant's 
trains,  the  evidence  is  still  lacking  as  to  bow- 
bis  death  occurred  and  whether  the  defend- 
ant neglected  any  duty  which  it  owed  to  blm. 
It  might  be  supposed,  as  plaintiff  has  done, 
that  he  alighted  from  the  train  at  the  station, 
and  as  he  walked  west  along  the  side  of  the 
train  while  It  was  in  motion,  he  lost  his  foot- 
ing on  the  ice  and  was  thrown  under  the 
train.  Other  surmises  may  be  made  as  sug- 
gested in  the  argument  He  may  have  under- 
taken to  drop  from  the  train  before  it  had 
stopped  at  the  station  In  an  attempt  to  short- 
en his  journey  home,  and  have  fallen  ander 
the  wheels.  Whether  he  was  traveling  east 
towards  the  platform,  or  whether  he  alighted 
on  the  platform  and  was  traveling  west,  can- 
not be  determined  from  any  evidence  in  the 
case.  It  It  be  assumed  that  he  did  not  at- 
tempt to  leave  the  train  until  it  stopped,  and 
that  he  alighted  on  the  platform,  another 
theory  Is  suggested  that  after  the  train  had 
passed,  he  started  west  and  across  the  track 
on  his  way  home,  and  was  struck  by  a  second 
train  of  the  defendant  This,  too.  Is  conjec- 
tural. Another  suggestion  made  by  tbe  de- 
fendant Is  that  as  he  sometimes  had  fainting 
spells,  he  may  have  fallen  on  the  track  and 
was  dead  when  a  train  ran  over  him.  Tbera 
may  be  more  probability  in  some  of  the  sug- 
gested theories  than  In  others,  but  all  of  them 
are  mere  conjectures  without  a  sufficient  ba- 
sis to  warrant  the  Inference  that  the  defend- 
ant was  guilty  of  negligence  which  occasioned 
the  fatal  accident 

The  case  falls  fairly  within  a  number  ot 
former  decisions  in  which  it  was  held  that 
there  was  not  sufficient  proof  of  culpable  neg- 
ligence or  liability.  In  Railway  Ca  v.  Young, 
67  Kan.  168, 171,  46  Pac.  580,  581,  a  child  who 
was  playing  near  a  track  had  his  band  cut 
off  by  a  moving  train.  In  an  action  by  his 
parents  it  was  contended  that  tbe  railway 
company  had  failed  to  have  a  proper  lookout, 
or  to  take  necessary  precautions  for  the  safe- 
ty of  the  boy  and  other  children  who  were 
playing  near  the  trade  No  one  saw  the  acci- 
dent in  that  Instance.  Upon  the  assxmtptioa 
that  the  railroad  company  should  have  bad  a 
lookout  on  the  moving  cars.  It  was  said: 

"It  is  not  enough  that  the  company  may  Iiav« 
failed  to  take  necessary  precautions  in  movius 
the  train,  but  before  there^can  be  a  recovery  it 
must  show  that  the  bo;  was  hart  in  conseqneace 
oil  such  failure.  How  he  was  hurt  and  whether 
due  care  would  have  avoided  the  casualty  rest 
upon  coDJecture  rather  than  upon  established 
fccts,  and  we  conclude  that  the  testimony  is  in- 
sufficient to  support  the  verdict,  and  that  a  new 
trial  should  have  been  granted.' 

In  Hart  v.  Railroad  Ca,  80  Kan.  899.  102 
Pac.  1101,  a  passenger  in  good  health  and 
accustomed  to  -traveling  on  railroads  am)ear9 
to  have  fallen  from  the  train,  as  Jus  mangled 
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and  lifeless  body  was  found  on  the  side  of 
the  track  the  day  after  tie  was  ceen  on  the 
train,  near  a  station  oq  defendant's  railroad. 
It  was  a  vestlbuled  train,  and  the  custom  was 
to  keep  the  doors  closed .  between  stations. 
The  plalntifr  Insisted  that  as  deceased  was  in 
possession  of  his  faculties,  it  could  not  be 
Inferred  that  be  committed  suicide  or  failed 
to  take  proper  care  of  himself,  and  that  the 
only  way  to  account  for  his  death  was  the 
negligence  of  the  railway  company.  It  was 
said  that  the  passenger  may  have  been  too 
warm  and  opened  a  vestibule  in  order  to  get 
fresh  air,  but  it  was  added  that  this  was 
speculation,  and  the  finding  of  negligence 
without  testimony  as  to  how  the  door  was 
opened  and  how  the  accident  occurred  could 
not  be  sustained. 

Some  of  the  features  of  the  case  of  Brown 
V.  Railroad  Co.,  81  Kan.  701,  106  Paa  1001, 
29  U  R.  A.  (N.  S.)  808,  are  similar  to  those 
of  tho  present  one.  A  person  who  had  been 
riding  on  a  passenger  train  was  found  dead 
about  300  feet  from  a  station  of  the  railroad 
company.  His  dead  body  was  found  on  the 
side  of  the  track  and  his  disseTergd  legs  be- 
tween the  rails.  It  was  a  vestlbuled  train, 
and  it  was  supposed  that  he  or  some  one  else 
had  opened  the  vestibule  before  the  train 
arrived  at  the  station.  Although,  indulging 
the  presumption  that  the  deceased  was  in  the 
possession  of  his  usual  faculties,  and  in  the 
exercise  of  due  care  for  his  own  safety,  it 
was  decided  that  in  the  absence  of  evidence 
as  to  who  had  opened  the  vestibule  or  how 
the  deceased  happened  to  fall  under  the 
train,  a  finding  that  his  death  occurred 
through  the  fault  of  the  railroad  company 
was  not  Justified. 

It  is  insisted  that  the  watering  of  locomo- 
tives through  a  water  tank  is  not  the  best 
method,  but  that  it  can  better  be  done  through 
a  crane,  thereby  avoiding  accumulations  of 
water  or  ice  near  the  track.  It  may  be  that 
the  presence  of  ice  at  that  place  was  a  lack 
of  due  care  as  to  some  persons,  but  since  it  is 
not  shown  that  the  ice  near  the  track  was 
the  proximate  cause  of  the  accident  which 
may  have  resulted  from  other  causes,  it  is 
unnecessary  to  consider  whether  the  -use  of  a 
tank  instead  of  a  crane  was  negligence.  The 
plaintiff  alleged  that  the  accident  and  death 
were  the  proximate  results  of  the  defendant's 
negligence.  It  devolved  upon  her  to  produce 
evidence  -accounting  for  the  accident  and 
death  of  Rodgers,  also  that  there  was  a 
breach  of  the  company's  duty  towards  him, 
and  that  his  death  was  due  to  its  fault  Un- 
less substantial  proof  of  these  elements  is 
produced,  the  plaintiff  cannot  recover.  If 
it  be  assumed  -that  Rodgers  was  a  passenger 
on  defendant's  train,  it  must  still  be  presumed 
that  he  alighted  with  care,  and  did  n6t  under- 
take to  leave  the  train  before  it  had  stopped, 
and  fell  between  the  wheels  when  trying  to 
alight    And  then  it  must  be  presumed  that 


he  undertook  to  walk  towards  or  away  from 
the  station  over  the  icy  place  near  the  track 
while  that  train  or  another  one  was  passing 
the  station  and  without  any  want  of  care 
on  his  part  That  would  be  building  one 
presumption  upon  another;  a  process  Which 
does  not  afford  a  basis  for  an  inference  of 
negligence.  Duncan  v.  Railway  Company, 
82  Kan.  230,  108  Pac.  101;  Duncan  v.  Rail- 
way Co.,  86  Kan.  112,  119  Pac.  356,  51  L.  R. 
A.  (N.  8.)  565;  Byland  v.  Powder  Co.,  93  Kan. 
288,  144  Paa  251,  L.  E.  A-  1915F,  1000.  We 
may  give  full  force  to  the  presumption  of  care 
on  the  part  of  Rodgers,  but  this  presump- 
tion furnlsbes  no  basis  for  Inferring  negli- 
gence on  the  part  of  the  defendant  Until 
proof  to  the  contrary  is  Introduced,  the  de- 
fendant is  entitled  to  the  presumption  that 
it  was  exercising  care  and  performing  its 
duty  toward  the  deceased.  Looney  v.  Met- 
ropoUtan  Railroad  Co.,  200  U.  S.  480,  26  Sup. 
Ct  303,  60  li.  Ed.  564.  Inferences  of  neg- 
ligence may  be  based  on  circumstances,  but 
the  circumstances  must  be  drawn  from  prem- 
ises that  are  reasonably  certain  and  point 
clearly  to  the  negligence  asserted.  In  this 
respect  the  testimony  of  the  plaintiff  fails. 
As  was  said  in  Railroad  Co.  v.  Aderhold,  58 
Kan.  293,  298,  49  Pac.  83,  85 : 

"The  accident  may  be  accounted  for  in  several 
ways,  and  other  and  more  plausible  theories  of 
the  collision  may  be  •  •  •  suggested;  but 
liability  cannot  be  fixed  on  a  bare  euess,  nor  can 
a  verdict  teat  on  mere  conjecture. 

Being  satisfied  that  the  evidence  does  not 
establish  prima  facie  that  the  defendant  was 
guilty  of  negligence  and  that  the  casualty  was 
the  result  of  its  negligence,  the  Judgment  of 
the  trial  court  is  affirmed.  All  the  Justices 
concurring. 

(97  Kan.  3M) 

BOARD  OF  COM'RS  OP  WTANDOTTB 

COUNTY  V.  HASKELX,  et  aL 

(Na  19941.) 

(Supreme  Court  of  Kansas.    Feb.  12,  1916.) 

(8yttttlu$  hir  the  Court.) 

MUNrcIPAL    CORPOBATIONS    ®=>513  —  Seweb 
ASSBSSMKNI^-DErENSK. 

A  special  assessment  to  construct  a  sewer 
was  levied  on  land  which  it  is  claimed  could  not 
be  drained  or  benefited  by  such  sewer.  Held 
that,  having  let  the  30-dny  period  elapse  for  in- 
stituting an  action  to  set  aside  or  in  any  way 
contest  or  enjoin  the  levy,  such  defense  is  now 
barred. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations.  Cent.  Dig.  {{  1188-1193,  1195- 
1206;    Dec.  Dig.  <&=>513.] 

Appeal  from  District  Court,  .Wyandotte 
County. 

Action  by  the  Board  of  County  Commission- 
ers of  Wyandotte  County  against  W.  W.  Has- 
kell and  others.  From  a  Judgment  for  plain- 
tiff, defendants  appeal.     Affirmed. 

McAnany  &  Alden  and  T.  M.  Van  Cleave, 
all  of  Kansas  City,  for  appellants.  R.  J. 
Higgins,  of  Kansas  City,  for  appellee. 
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WEST,  J.  This  was  an  action  to  foreclose 
a  tax  lien  for  special  sewer  assessments. 
The  land  was  adjudged  subject  to  the  Uen, 
and  the  owners  appeal. 

It  was  found  that  the  special  assessments 
were  ascertained  and  levied  in  1903,  and  that 
no  suit  or  action  was  Instituted  to  set  aside 
or  in  any  way  contest  or  enjoin  the  levy  un- 
til the  answer  on  this  action  was  filed,  more 
than  eight  years  after  such  ascertainment 
and  levy.  The  statute  (Gen.  Stat  1909,  f 
994)  covering  this  case  provides  that: 

"No  suit  nor  action  of  any  kind  shall  be  main- 
tained in  any  court  to  set  aside  or  in  nny  way 
contest  or  enjoin  the  levy  ♦  •  ♦  after  the 
expiration  of  thirty  days  from  the  time  the 
amount  due    *    *    *    is  ascertained." 

Authorities  are  cited  to  show  that  no  ri^ht 
existed  to  assess  the  land  in  question  because 
it  could  not  be  drained  or  benefited  by  the 
aewer,  bat  under  the  rale  now  well  estab- 
lished in  this  state  It  is  too  late  to  raise  that 
question.  Rockwell  v.  Junction  City,  92  Kan. 
613,  141  Paa  299 ;  Rockwell  v.  Junction  City, 
83  Khn.  1,  142  Pac.  268;  Rallwt^  Co.  T.  City 
of  Chanute.  96  Kan.  161,  147  Pac  836;  Ar. 
ment  v.  Dodge  City,  164  Pac.  219. 

The  judgment  is  afilrmed.  AU  the  Justices 
concurring. 

(97  Kan.  312) 

HICKS  V.  DAVIS,  State  Auditor.    <No.  19943.) 

(Supreme  Court  of  Kansas.     Feb.   12,  1916.) 

(SptUbu*  hy  th«  Court.) 

1.  CONSTITXJTIONAL  Law  ®=!>70,  77— Leoisla- 
TIVK  P0WE»— RkVIBW  BT  OODBfTB  OB  EX- 
KCUTIVE. 

Rule  followed  that  within  the  limits  of  the 
Constitution  the  Legislature  is  supreme  in  its 
own  sphere,  and  its  discretion  cannot  be  chal- 
leneed  or  reviewed  by  the  executive  or  judicial 
departments  of  the  state  government. 

[Ed.  Note. — For  other  cases,  see  Constitution- 
al Law,  Cent.  Dig.  ig  129-132,  137,  141 ;  Dec 
Dig.  «=>70,  77.] 

2.  CONSTITUTIONAI,  LAW  «=»77— LEQISLATIV* 
POWEB   —   APFBOFBIATIOKS  —   VALinlTT   — 

Determination. 

When  the  Legislature,  by  a  regular  statu- 
tory enactment,  makes  an  appropriation  to  pay 
a  person  a  sum  of  money  under  a  claim  for  trav- 
eling expenses  while  in  the  state's  service,  the 
legal,  equitable,  and  moral  aspects  of  the  claim 
concern  the  Legislature  alone,  and  cannot  bo 
reviewed  by  the  auditor  of  state. 

[Ed.  Note. — For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  {  141 ;  Dec.  Dig.  <8=»77.] 

8.  States  €=»132  — Appbopbiations  — Tbav- 
EUNo  Expenses  of  Emplot£— Dittt  of  Au- 
ditor. 

The  petitioner  worked  in  the  state  grain 
department'  at  Kansas  City  for  three  years  and 
four  months  at  a  salary  of  $60  per  month. 
During  the  period  of  his  employment  there  was 
no  statute^  provision  for  his  traveling  expens- 
es. The  Legislature  of  1913  appropriated  a 
sum  of  money  to  be  paid  out  of  the  "^rain 
inspection  fee  fund"  to  reimburse  the  petitioner 
for  traveling  expenses  while  he  was  employed 
by  the  state.  Held,  that  the  Legislature  had 
full  and  exclusive  control  of  the  subject,  and 
the  law  pertaining  thereto  leaves  no  duty  impos- 
ed on  the  auditor  of  state,  except  the  ministerial 


one  of  executing  the  expressed  will  of  the  Licg- 
islature. 

[Ed.  Note.— For  other  cases,  see  States,  Cent. 
Dig.  {  130;    Dec.  Dig.  «=»132.] 

4.  MANnAinJB  ®=>100  —  Paticent  of  Ci^nc 

FBOU    APPBOPBIATION — RIGHT  TO    RELIIIP. 

When  a  lawful  appropriation  has  been 
made  by  the  Legislature,  and  the  person  entitled 
thereto  presents  a  voucher  therefor  in  due  form, 
and  when,  upon  the  auditor's  refusal  to  honor 
the  voucher,  the  claimant  seeks  redress  in  court, 
he  cannot  be  deprived  of  relief  because  of  the  ter- 
mination of  the  fiscal  year  and  the  closing  of 
the  year's  accounts  before  his  action  is  finally 
adjudicated. 

[Ed.  Note.— For  other  cases,  see  Handainu5i, 
Cent  Dig.  gg  227-229,  232-235,  237;  Dec  Dig. 
<g=3l09.] 

5.  Statdtes  ®=9l30 ;  ®=3l50.  New,  voL  2  Key- 
No.  Series  — ENAcncENT-AMENDATOBnr  or 
Repealing  Act. 

An  act  of  the  Legislature  which  attempts 
expressly  to  amend  or  repeal  a  prior  act  must 
conform  to  the  procedure  prescribed  by  the  Con- 
stitution.   Const  art  2,  1 16. 

(Ed.  Note.— For  other  cases,  see  Statntes, 
Cent  Dig.  (  196;   Dec.  Dig.  «=>130.] 

6.  Statutes  «=»141— Repbalino  Statdtis— 
Requisites    and    Vauditt  —  Afpbofkia- 

TIONB. 

In  the  body  of  a  section  of  a  statute  enact- 
ed by  the  Legislature  of  1913  was  an  item  ap- 
propriating a  sum  of  money  to  the  petitioner. 
The  Legislature  of  1916  sought  to  abrogate  that 
item  by  an  act  purporting  to  repeal  the  act  of 
1913  "in  so  far  as  it  relates  to  item  106  of 
section  1  of  said  chapter."  Held,  that  the  later 
act  wholly  disregarded  article  2  of  section  16  of 
the  Constitution,  and  is  consequently  void. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  gg  4ti,  198,  209;  Dec.  Dig.  <»=> 
141.] 

Original  proceeding  for  mandamus  by  L. 
M.  Hicks  against  W.  E.  Davis,  Auditor  of  the 
State  of  Kansas.    Writ  allowed. 

W.  A.  Snook,  of  Kansas  City,  for  plaintUE. 
S.  M.  Brewster,  Atty.  Gen.,  and  J.  L.  Hunt, 
of  Topeka,  for  defendant 

DAWSON,  J.  The  plaintiff  asks  for  a  writ 
of  mandamns  to  compel  the  auditor  of  state 
to  draw  a  warrant  in  his  favor  against  the 
"state  grain  inspection  fee  fund"  in  the  cus- 
tody of  the  state  treasurer,  pursuant  to  an 
appropriation  item  in  "an  act  making  appro- 
priations to  pay  sundry  claims  against  the 
state,"  which  took  effect  on  March  19,  1913. 
Laws  1913,  c.  61.    The  item  reads: 

"Item  106.  To  L.  M.  Hicks,  for  money  ex- 
pended for  traveling  expenses  while  in  employ 
of  state  grain  inspection  department  from  Feb- 
ruary, 1909,  to  June  11,  1912,  $394.60,  to  be 
paid  out  of  the  state  grain  inspection  fee  fund." 

The  petition  and  answer  alike  show  that 
the  plaintiff  was  employed  as  a  helper  In  the 
state  grain  inspection  department  at  Kansas 
City  from  February,  1909,  until  June,  1912. 
His  salary  In  1909  and  1910|  and  until  the 
enactment  of  chapter  199  of  the  Laira  of 
1911,  was  fixed  by  the  statute  at  $60  per 
month.  Gen.  Stat.  1909,  i  3337.  There  was 
no  statute  authorizing  any  allowance  for  ex- 
penses. Chapter  199  of  the  Laws  of  1911. 
amending  section  3337  of  the  Grcneral  Stat- 
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utes  of  1909,  provided  that  the  chief  lnsi>ec- 
tor,  subject  to  the  approval  of  the  grain 
grading  commission,  might  fix  the  salaries 
of  his  subordinates  In  any  sum  not  in  excess 
of  the  salaries  prescribed  by  the  older  act 
The  lawful  salary  of  the  petitioner  there- 
fore continued  to  be  $60  per  month  until  he 
left  the  state's  service  In  1912.  The  later 
act  did  not  contemplate  or  provide  for  trav- 
eling expenses  for  such  employes  as  the  peti- 
tioner. 

The  auditor  of  state  contends  that  the 
state  owed  the  petitioner  nothing  for  ex- 
I)enses,  either  legally  or  morally,  at  the 
time  the  Legislature  made  the  appropria- 
tion under  which  the  plalntUI  now  claims. 
The  auditor  also  calls  attention  to  chapter 
14  of  the  L^ws  of  1915,  which  purports  to 
repeal  the  item  under  which  the  petitioner 
claims.  The  auditor  asserts  that  the  "trav- 
eling expenses"  for  which  the  Legislature 
provided  in  the  appropriation  Item  were  only 
Incurred  by  the  petitioner  between  his  home 
and  his  place  of  employment,  both  in  Kansas 
City. 

[1]  1.  It  la  elementary  law  that  the  gov- 
ernment of  Kansas  is  conferred  upon  three 
co-ordinate  departments,  the  legislative,  the 
executive,  and  the  Judicial.  Kach  is  supreme 
within  its  own  sphere,  subject  only  to  our 
constitutional  limitations.  Neither  can  trench 
upon  the  field  of  the  other.  The  Legislature 
makes  the  laws.  The  executive,  of  whom  the 
auditor  of  state  is  one  of  the  most  Important 
officers,  must  execute  and  administer  the 
laws.  The  function  of  the  Judiciary  is  to 
interpret,  explain,  and  to  apply  the  laws  to 
controversies  concerning  rights,  wrongs,  da- 
ties,  and  obligations  arising  under  the  laws. 
How  far  may  an  executive  officer  like  the 
auditor  of  state  look  beneath  the  surface  of 
a  legislative  enactment?  His  counsel  cite 
some  decisions  to  the  eftect  that,  where  there 
is  no  legal,  equitable,  or  moral  claim  upon 
the  state's  bounty,  an  appropriation  making 
a  mere  gift  of  money  Is  void.  The  chief 
limitations  upon  the  power  of  our  Legisla- 
ture to  dispose  of  public  funds  or  other  state 
property  are  thes6: 

(a)  EVee  governments  are  founded  by  the 
people  for  their  equal  protection  and  benefit, 
and  special  privileges  granted  by  the  Legisla- 
ture may  likewise  be  revoked  by  It  Bill  of 
Rights,  I  2. 

(b)  Hereditary  emoluments  most  not  be 
granted.    Bill  of  Rights,  |  19. 

(c)  Bestrictions  on  change  of  salaries  of 
constitutional  officers,  members  of  the  Legis- 
lature, and  the  Judiciary.  Const,  art  1,  § 
15;   article  2,  §  3;   article  8,  f  13. 

(d)  The  preservation  and  use  of  the  school 
funds.    Const  art  6,  ii  3-8. 

(e)  Limiting  and  regulating  the  state's  in- 
debtedness.  Const,  art  11,  Si  6-7. 

(f)  "No  money  shall  be  drawn  from  the 
treasury,  except  In  pursuance  of  a  specific 
appropriation  made  by  law,  and  no  appropri- 


ation shall  be  for  a  longer  term  than  two 
years.**    Const  art  2,  S  6 ;  article  11,  {  3. 

(K)  State  funds  cannot  be  devoted  to  in- 
ternal Improvements.    Const,  art  11,  i  8. 

Within  these  limitations,  the'  control  and 
disbursement  of  the  revenues  of  the  state 
are  subject  to  the  will  of  the  Legislature, 
unfettered  by  Interference  by  the  executive 
or  the  Judicially.  And  in  scrutinizing  this 
statute  we  must  proceed  on  the  assumption 
that  it  is  valid,  unless  it  contravenes  some 
express  Inhibition  of  the  Constitution  or  one 
necessarily  Implied  from  some  express  afiirm- 
ative  provision  of  that  instrument  Prouty 
V.  Stover,  11  Kan.  235;  State  v.  Weiss,  84 
Kan.  165,  168,  113  Pac.  388,  36  U  R.  A.  (N. 
S.)  73;  Winters  v.  Myers.  92  Kan.  414,  420, 
421,  428,  140  Pac  1033. 

[2, 3]  2.  Conceding  tliat  the  Legislature 
cannot  make  a  grant  of  funds  to  a  private 
citizen,  where  there  is  no  legal,  equitable,  or 
moral  claim  thereto  (Winters  v.  Myers,  su- 
pra; Loan  Association  v.  Topeka,  87  U.  S. 
[20  Wall.]  655,  664,  22  L.  Ed.  455),  who  is  to 
determine  such  question?  In  the  old  days, 
when  special  laws  were  frequently  enacted, 
notwithstanding  the  constitutional  provision 
that,  "in  all  cases  where  a  general  law  can 
be  made  applicable,  no  8i)ecial  law  shall  be 
enacted"  (Const  art  2,  original  {  17)  it  was 
said  by  the  first  Chief  Justice  of  this  state: 

"Ewing,  C.  J.  •  •  •  The  Legislature  must 
necessaruy  determine  whether  their  purpose 
can  or  cannot  be  expediently  accomplished  by  a 
general  law.  Their  discretion  and  sense  of  du- 
ty are  the  chief,  if  not  the  only,  securities  of 
the  public  for  an  intelligent  compliance  with 
that  provision  of  the  Constitution.  Whether 
we  could,  in  any  conceivable  case,  presenting 
a  flagrant  abuse  of  that  discretion,  hold  a  jiri- 
vate  law  invalid  as  contrary  to  that  provision 
of  the  Constitution,  we  need  not  here  decide; 
but  we  would  certainly  not  hold  such  a  law  in- 
valid merely  because  it  would,  in  our  opinion, 
have  been  possible  to  frame  a  general  law  under 
which  the  same  purpose  could  have  been  accom- 

?lished."     State  ex  rel.  v.  Hitchcock,   1  Kan. 
78,  185,  81  Am.  Dec.  503. 

In  Beach  v.  Leahy,  11  Kan.  23,  27,  Mr.  Jus- 
tice Brewer,  in  discussing  the  challenged 
validity  of  a  special  law,  said: 

"It  may  be  conceded  that  this  is  a  special  law. 
*  *  *  It  is  evident,  also,  that  the  result  could 
be  accomplished  by  a  general  law.  •  •  • 
Why  this  distinction  was  made  we  do  not  know, 
and  there  is  nothing  in  the  record  to  enUghten 
us  thereon.  We  may  imagine  many  reasons,  but 
it  is  useless  to  speculate.  It  is  enough  *  *  « 
that  there  may  have  been  good  and  sufficient  rea- 
sons." 

To  the  same  effect  were  Hughes  v.  MU- 
ll'gan,  42  Kan.  396,  399,  22  Pac.  313,  and 
State  ex  rel.  v.  Lewelllng,  61  Kan.  562,  565, 
33  Pac.  425. 

Although  the  validity  of  special  legisla- 
tion may  now  be  judicially  reviewed  under 
the  amendment  of  1906  (Const  art  2,  $17; 
Anderson  v.  Cloud  County,  77  Kan.  721,  95 
Pac.  683),  yet  the  general  principle  stated 
tn  the  foregoing  cases  as  to  other  matters 
within  legislative  control,  and  not  thus  ham- 
pered by  a  Judicial  review,  is  as  potent  and 
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logical  now  as  ever.  The  courts  cannot  Im- 
peach the  legislative  discretion,  neither  can 
an  executive  officer.  Paraphibslng  the  lan- 
guage of  Justice  Brewer,  we  must  say  it  Is 
enough  that  the  petitioner  presented  to  the 
Legislature  a  bill  for  traveling  expenses 
"while  In  the  service  of  the  state,  that  pre- 
sumably the  legislative  committee  and  the 
Legislature  considered  the  claim,  found  it 
reasonable  and  proper,  and  supported  by 
some  moral  claim  to  the  state's  Justice,  and 
regularly  and  lawfully  ordained  that  It  be 
paid. 

If  we  might  take  Judicial  cognizance  of 
the  enormous  area  of  ICansas  City,  the  me- 
tropolis of  this  state,  with  Its  far-flung  sub- 
urbs, its  hundreds  of  miles  of  railroad  switch 
tracks,  side  tracks,  and  warehouse  and  ele- 
vator tracks,  its  public  and  private  eleva- 
tors towering  to  the  sky,  some  of  them  at 
long  distance  from  others,  It  would  probably 
be  no  more  difficult  a  task  to  convince  us 
than  it  was  to  convince  the  Legislature  that 
It  was  not  only  proper,  but  wise  and  economi- 
cal, for  the  petitioner,  in  pursuing  his  busi- 
ness of  grain  inspection,  to  use  any  reason- 
able and  available  means  of  transportation: 
to  reach  the  various  places  where  his  serv- 
ices were  required.  Apparently  the  Legis- 
lature so  determined,  and  its  determination 
cannot  t>e  gainsaid. 

It  must  be  obvious  that,  if  the  theory  of 
the  auditor  is  correct,  it  would  be  bound  to 
apply  to  all  oases  where  public  officers  and 
their  subordinates  had  incurred  expenses  not 
previously  authorized  bj  the  Legislature. 
Of  course  no  officer,  great  or  small,  may  law- 
fully obligate  the  state  to  pay  any  sum  what- 
soever, unless  there  is  a  statute  therefor, 
and  the  Legislature  in  its  discretion  might 
refuse  to  compensate  the  state's  servants  for 
any  and  all  such  expenses.  But  suppose  the 
auditor  of  state,  or  the  secretary  of  state, 
or  any  one  of  the  state's  official  boards  and 
commissions,  were  dragged  into  a  lawsuit, 
the  expenses  of  which  could  not  be  borne  by 
their  limited  contingent  fimds;  would  it  be 
said  that,  since  the  Legislature  had  made 
no  provision  in  advance  for  the  payment  of 
such  expenses,  and  the  officers  and  commis- 
sioners had  accepted  their  official  positions 
with  their  attendant  advantages  and  disad- 
vantages at  a  definitely  fixed  compensation, 
they  could  not  afterwards  be  reimbursed  by 
the  Legislature?  The  case?  at  bar  is  of  little 
consequence,  but  the  principle  involved 
touches  the  fundamental  sovereignty  of  the 
state. 

Moreover,  the  Legislature  was  not  even 
technically  giving  away  the  state's  general 
funds  when  it  appropriated  this  particular 
Item.  It  decreed  that  it  should  be  paid  out 
of  the  grain  inspection  fee  fund — a  fund 
exacted  from  the  owners  of  grain  solely  for 


the  proper  expenses  of  inspection,  and  not 
Justifiably  exacted  from  them  for  any  other 
purpose. 

[4]  3.  And  this  presents  possibly  another 
question.  The  auditor  suggests  that  there 
Is  no  money  in  the  grain  inspection  fee  fund 
to  pay  this  claim.  We  assume  tbat  this  is 
because  the  books  for  the  fiscal  year  ending 
June  30,  1915,  have  been  closed,  and  that  any 
balances  then  existing  in  that  fund  have  re- 
verted to  the  general  revenue  funds  of  the 
state.  But  the  books  were  open  when  the 
petitioner  filed  this  action.  Tliat  crystallis- 
ed the  status  of  the  fund  as  of  that  date, 
and  if  there  were  moneys  in  the  grain  Inspec- 
tion fee  fund  at  that  time,  the  closing  of 
the  books  will  not  bar  the  petitioner.  There 
is  no  magic  in  bookkeeping.  Books  which 
hlave  been  closed  in  derogation  of  a  lawful 
outstanding  claim  which  had  been  provided 
for  by  the  Legislature  must  be  reopened  and 
the  claim  paid,  and  the  proper  entries  made 
to  recite  the  pertinent  facts. 

[S,  6]  4.  Many  objections  are  made  by 
counsel  for  the  petitioner  to  chapter  14  of 
the  Laws  of  1916,  but  It  Is  needless  to  follow 
his  somewhat  abstruse  and  complicated 
philosophy.  The  Constitution  plainly  In- 
structs the  Legislature  as  to  its  procedure 
when  it  deliberately  sets  out  to  amend  or 
repeal  a  specific  statute  or  a  section  of  a 
statute.  Of  course,  when  the  Legislature  Is 
legislating  directly  on  any  subject.  It  may 
close  its  eyes,  end  frequently  does,  to  all 
earlier  legislation,  and  a  later  act^  as  the 
last  expression  of  the  legislative  will,  will 
supersede  and  repeal  by  implication  all  In- 
consistent earlier  legislation.  But  when  the 
legislation  has  b  direct  and  special  purpose 
in  view,  as  It  had  when  It  attempted  to  re- 
voke and  expunge  item  106  in  the  act  of  1913, 
it  was  bound  to  amend  the  section  In  which 
it  was  incorporated.  This  It  could  only  do 
by  rewriting  the  section  to  suit  Its  deter- 
mination. In  Congress,  and  perhaps  In  some 
of  the  states,  the  method  of  repeal  attempt- 
ed here  would  be  valid.  It  is  not  so  in  Kan- 
sas. Article  2,  section  16,  of  the  Constttotlon 
of  Ekansas  provides: 

"No  law  shall  be  revived  or  amended  nnlesa 
the  new  act  cod  tain  the  entire  act  revived  or 
the  seotiou  or  sections  amended,  and  the  section 
or  sections  so  amended  shall  be  repealed." 

The  section  of  the  act  carrying  the  Item 
appropriated  to  the  petitioner  (Laws  1913,  c. 
61,  {  1)  contains  many  matters  which  the 
Legislature  of  1915  had  no  intention  to  med- 
dle with.  Therefore  the  only  way  to  elimi- 
nate the  item  appropriated  for  petitioner  was 
to  rewrite  the  section.  So  says  the  Consti- 
tution, and  consequently  the  act  of  1915  is 
plainly,  palpably,  and  utterly  void. 

The  writ  la  allowed.  All  the  Jnatlcea  con* 
currlng. 
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HANSON  T.  MTSaomil  PAC.  RT.  CO.* 
(No.  19882.) 

(Supreme  Coart  of  Kansas.    Feb.  12,  1910.) 

(Byttabii*  &y  the  Court.) 
CoKTnraAWCT  ^=96— Gkounds— Tiub  to  Pbo- 

CUBB  EVIDBNCX. 

Where  a  plaintiff  moves  for  a  continnance 
on  the  ground  that  on  account  of  his  poverty 
he  has  not  been  able  to  look  up  the  evidence  and 
find  witnesses  to  prove  bis  case,  a  denial  ot  the 
motion  is  justified  by  evidence  that  he  had 
brought  a  previous  action  on  the  same  cause, 
which  he  had  dismissed  when  it  was  brought  to 
trial,  suing  again  just  before  .the  expiration  of 
a  year. 

[Ed.  Note. — For  other  cases,  see  Continuance, 
Cent.  Dig.  S|  8-11,  16,  83,  35,  117;  Dec.  IMg. 

^=96.] 

Appeal  tram  District  Court,  McPberson 
County. 

Action  by  John  F.  Hanson  against  tbe  Mis- 
Bonrl  Padflc  Railway  (Tompany.  From  Judg- 
ment for  defendant,  plalntUC  appeals.  Af- 
firmed. 

John  F.  Hanson,  of  Llndsborg,  for  appel- 
lant Frank  O.  Johnson,  of  McPherton,  and 
W.  P.  Waggener  and  W.  B.  Brown,  both  of 
Atchison,  for  appellee. 

BIASON,  J.  John  F.  Hanson  sued  the  Mis- 
souri Pacific  Railway  Company  before  a  Jus- 
tice of  the  peace,  on  account  of  property  al- 
leged to  have  been  destroyed  In  the  spring  of 
1910,  by  fire  caused  by  Its  negligence.  No  ap- 
pearance was  made  by  the  defendant,  and 
judgment  was  "rendered  for  the  plaintiff. 
An  appeal  to  the  district  court  was  taken 
on  August  6,  1913.  On  December  2,  1913, 
tbe  plaintiff  moved  for  a  continuance  over 
the  term  on  the  ground,  supported  by  his 
affidavit,  that  by  reason  of  his  poverty  he 
had  been  "unable  to  look  up  all  the  evidence 
in  the  case  and  find  suitable  witnesses  to 
prove  the  Issues,"  or  to  pay  tbe  expenses  of 
witnesses,  or  to  take  depositions.  On  the 
same  day,  the  defendant's  attorney  orally 
stated  some  facts  with  regard  to  the  history 
of  the  case,  and  the  court  overruled  the  mo- 
tion. Five  days  later,  the  defendant's  at- 
torney, with  the  consent  of  the  court,  filed 
an  affidavit  purporting  to  cover  the  same 
ground  as  bis  oral  statement  Hanson  filed 
a  counter  affidavit  On  December  10,  1913, 
tbe  day  on  which  the  case  had  been  set  for 
trial,  It  was  called,  and,  as  the  plaintiff  did 
not  appear,  It  was  dismissed  for  want  of 
prosecution.    The  plaintiff  appeals. 

The  substance  of  the  statement  made  In 
behalf  of  the  defendant  Is  this:  About  April, 
1912,  the  plaintiff  sued  the  defendant  upon 
the  same  cause  of  action  before  a  justice  of 
tbe  peace.  The  case  was  continued  twice,  the 
second  continuance  being  at  the  request  of 
the  plaintiff  to  give  him  time  to  obtain  his 
evidence.  At  the  trial  the  plaintiff  introduc- 
ed some  hearsay  evidence,  but,   perceiving 


that  the  Justice  was  going  to  rule  against 
him,  dismissed  the  case  without  prejudice. 
Tbe  present  action  was  brought  a  few  days 
short  of  a  year  after  the  dismissal. 

CompUilnt  is  made  because  the  defendant's 
attorney  was  permitted  to  file  his  affidavit 
after  the  motion  for  a  continuance  had  been 
denied.  It  was  proper  to  consider  the  at- 
torney's oral  statement  at  the  hearing  of  the 
motion,  and  to  allow  it  later  to  be  reduced 
to  writing,  verified,  and  filed.  Tbe  evidence 
warranted  the  conclusion  that  reasonable  dil- 
igence had  not  been  shown  In  preparing  for 
trial.  The  refusal  of  a  continuance  was 
clearly  within  the  discretion  of  the  trial 
court,  and  the  dismissal  was  the  necessary 
result  of  the  plainUfTs  failure  to  prosecute. 

The  judgment  is  affirmed.  All  the  Justices 
omcurring. 

(97  Kan.  8M) 
WELLS  ▼.  HANSEN  et  ai     (No.  19942.) 
(Supreme  Court  of  Kansas.     Feb.  12,  1918.) 

(BfUalrtu  5y  tk«  0<mrt.) 

1.  Pbincifai.  and  Agkkt  «=»189— Pebsowal 
Injuries— Action  Against  Rental  Aobnt 

— PlXAniNO. 

A  cause  of  aetion  a^nst  an  agent  for  the 
renting  of  real  property  is  stated  in  a  petition 
which  alleges  that  the  agent  contracted  at  the 
time  of  renting  the  property  to  repair  a  walk 
thereon;  that  afterward,  being  requested  by 
the  tenant  to  repair  the  walk,  t^e  agent  em->' 
ployed  a  man  to  do  the  work  whom  he  knew  to 
be  careless,  negligent,  and  incomiwtent ;  that 
after  some  repairs  had  been  made  the  agent  in- 
formed the  plaintiff,  wife  of  the  tenant,  that  the 
walk  had  been  inspected  and  repaired  and  was 
all  right  and  safe  for  her  use,  although  after  be- 
ing repaired  the  walk  was  hi  a  dangerous  and 
unsafe  condition ;  and  that  the  dangerous  con- 
dition of  tbe  walk  caused  her  to  fall  and  break 
her  arm. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Agent,  Cent  Dig.  S§  713-717;  Dec.  Dig.  <S=>189.1 

2.  Nboligencb  ^=»106  —  Defective  Pbsmises 
— Pebsonal  Injubies  —  AonoN  Against 
Wobkman— Pleading. 

.  In  such  a  case,  a  cause  of  action  is  stated 
against  the  workman,  where  tbe  petition  al- 
leges that  the  workman  employed  to  make  the 
repairs,  after  making  some  repairs,  informed 
the  plaintiff,  the  tenant's  wife,  that  the  walk 
had  been  inspected  and  repaired  and  was  all 
right  and  safe  for  her '  use ;  alleges  that  the 
walk  after  beinp  repaired  was  in  a  dangerous 
and  unsafe  condition  ;  and  that  the  plaintiff  was 
injured  by  reason  of  the  defect  In  the  walk. 

[Ed.  Note. — For  other  cases,  see  N^ligence^ 
Cent.  Dig.  {{  174.  175,  179,  180;  Dec.  Dig.  «ss» 
108.] 

3.  Plxadino  4=9243— Right  to  AuENn-^TT- 

BISDICTION. 

A  petition  which  fails  to  state  a  cause  of 
action  majr  be  amended  so  as  to  make  it  state 
a  cause  or  action,  although  some  of  the  defend- 
ants may  not  be  residents  of  the  county  in  which 
the  petition  is  filed  and  may  be  attacking  the 
jurisdiction  of  the  court  because  of  such  reai- 
dence. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  {|  648-651,  820-822;  Dec.  Dig.  «=> 
243.] 


^ssFor  other  cases  see  lame  topio  and  KBY-NUMBBR  In  all  Key-Numbered  Dlsssta  and  Indexes 

•Rahearlng  denied  Harch  17,  1911  .  t 
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(Additional  SyUdbu*  &y  Editorial  Staff.) 

4.  WoEDs  AND  Pkeases— "Misfeasance." 

"Misfeasance"  is  the  improper  doing  of  an 
act  which  a  person  might  lawfidly  do.  It  is  a 
failure  to  use,  in  the  performance  ot  a  duty 
owing  to  an  individual,  that  degree  of  care, 
skill,  and  diligence  which  the  circumstances  of 
the  case  reasonably  demanded  (citing  Words  and 
Phrases,  Misfeasance). 

Appeal  from  District  Ck>urt,  Wyandotte 
Cktunty. 

Action  by  Emily  J.  Wells  against  Matilda 
Hansen  and  others.  From  Judgment  for  de- 
fendants, plaintiff  appeals.  Reversed,  with 
directions. 

David  F.  Carson,  James  T.  Cochran,  and 
T.  A.  Pollock,  all  of  Kansas  City,  Kan.,  for 
appellant  Jamison,  Hutchison  &  Ostergard, 
of  Kansas  City,  Mo.,  and  Thomas  J.  White, 
of  Kansas  City,  Kan.,  for  appellees. 

MARSHAIX,  J.  In  this  action,  the  suffi- 
ciency of  the  petition  and  the  jurisdiction  of 
the  court  are  attacked.  During  the  times 
mentioned  in  the  pleading,  defendants  J.  B. 
Richey  and  Thomas  Kent  were  residents  of 
Wyandotte  county,  and  defendants  Matilda 
Hansen  and  Nels  Hansen  were  residents  of 
Johnson  county.  December  21,  1912,  the 
plaintiff  filed  her  petition  In  the, Wyandotte 
county  district  court  and  caused  summons  to 
be  served  on  the  Hansens  In  Johnson  county 
on  December  23,  1912.  January  17,  1913,  de- 
fendants Hansen  appeared  specially  and  mov- 
ed the  court  to  set  aside  the  service  of  sum- 
mons on  them  on  the  ground  that  they  were 
served  In  Johnson  county;  that  defendants 
J.  R.  Richey  and  Thomas  Kent  had  no  inter- 
est in  the  subject-matter  of  the  action ;  that 
judgment  could  not  be  rendered  against  them; 
and  that  they  had  been  made  parties  to  give 
to  the  court  color  of  jurisdiction  so  that  sum- 
mons might  appear  to  be  'properly  made  on 
defendants  Hansen.  This  motion  was  denied 
February  15,  1913.  February  19,  1913,  de- 
fendants Hansen  filed  a  plea  in  abatement, 
setting  out  the  same  grounds  as  In  the  mo- 
tion. May  10,  1913,  this  plea,  on  the  motion 
of  the  plaintiff,  was  stricken  from  the  flies. 
March  15,  1913,  the  plaintiff  filed  an  amend- 
ed petition.  May  14,  1913,  defendants  Han- 
sen filed  their  answer  to  the  plaintiff's  peti- 
tion, attacking  the  jurisdiction  of  the  court 
and  alleging  the  same  matters  set  out  in  their 
motion.  May  16,  1913,  the  plaintiff  filed  her 
demurrer  to  the  answer  of  defendants  Han- 
sen. This  demurrer  was  overruled  April  4, 
1914.  The  plaintiff  filed  no  further  pleading 
to  this  answer.  March  16,  1914,  defendants 
Richey  and  Kent  filed  separate  demurrers 
to  the  amended  petition.  These  demurrers 
were  sustained  July  25,  1914.  December  18, 
1914,  judgment  on  the  demurrers  was  ren- 
dered In  favor  of  defendants  Richey  and 
Kent,  and  the  action  was  dismissed  as  to 
defendants  Hansen.  The  plaintiff  appeals 
from  the  judgment  In  favor  of  defendants 
Hlchey   and  Kent  and  from  the  judgment 


dismissing  the  action  aa  to  defendants  Han- 
sen. 

The  amended  petition  in  substance  alleges 
that  defendants  Hansen  were  the  owners  of 
certain  real  property  In  Wyandotte  county; 
that  defendant  Richey  was  their  agent  for 
the  real  property  and  had  authority  to  make 
repairs,  including  repairs  of  walks,  and  re- 
ceived as  compensation  for  his  services  a 
percentage  of  the  rents  collected  by  him; 
that  the  plaintiff's  husband  leased  the  prop- 
erty from  defendants  Richey  and  Hansen  for 
a  residence  for  himself  and  family  and  ao 
occupied' it;  that  defendant  Richey,  at  the 
time  of  leasing  the  property  and  as  a  part  of 
the  contract,  agreed  to  repair  a  walk  there- 
on; that  after  entering  on  the  property  tiie 
plaintiff  and  her  husband  requested  defend- 
ants Richey  and  Hansen  to  inspect  and  re- 
pair the  walk;  that  defendants  Richey  and 
Hansen  undertook  to  repair  the  wallt  and 
employed  defendant  Thomas  Kent  to  do  the 
work;  that  Kent  was  not  a  competent  per- 
son to  repair  the  walk;  that  he  was  careless 
and  negligent  in  repairing  and  Inspecting  the 
walk;  that  defendants  Richey  and  Hansen 
knew  that  Kent  was  a  careless,  negligent, 
and  incompetent  workman;  that  defendant 
Kent  undertook  to  make  the  repairs,  but  left 
the  walk  in  a  dangerous  and  unsafe  condi- 
tion; that  the  defendants  said  to  and  in- 
formed the  plaintiff  that  the  walk  bad  been 
Inspected  and  repaired  and  was  all  right  and 
safe  for  the  plalntifTs  use;  that  the  defend- 
ants knew  or  by  the  exercise  of  care  coald 
and  should  have  known  that  the  walk  had 
not  been  placed  in  a  safe  condition ;  that  aft- 
erward the  plaintiff  by  reason  of  the  defec- 
tive condition  of  the  walk  fell  and  broke  her 
arm ;  and  that  she  was  damaged  in  the  sum 
of  $3,000. 

Three  questions  are  presented  for  consid- 
eration: First,  did  the  amneded  petition 
state  a  cause  of  action  against  defendant 
Richey;  second,  did  it  state  a  cause  of  ac- 
tion against  defendant  Kent;  and,  third,  did 
the  court  have  jurisdiction  of  def^idants 
Hansen? 

[1]  1.  The  petition  charges  spedflc  miscon- 
duct on  the  part  of  defendant  Richey,  in  em- 
ploying a  workman  whom  he  knew  to  be 
careless,  negligent,  and  incompetent  to  make 
the  repairs;  and  in  Informing  the  plaintiff, 
after  the  work  was  done,  that  the  walk  had 
been  inspected  and  repaired  and  was  all  right 
and  safe  for  her  use,  although,  after  being 
repaired,  the  walk  was  in  a  dangerous  and 
unsafe  condition.  Does  the  fact  that  Rich- 
ey was  the  agent  of  defendants  Hansen  ex- 
cuse him  from  liability  for  Injuries  sustained 
by  reason  of  the  defective  repairs?  In  Dowell 
V.  Railway  Co.,  83  Kan.  562,  565,  112  Paa 
136,  138,  this  court  said: 

"The  contention  is  that  no  cause  of  action 
was  stated  against  Johnson.  •  •  •  It  is  ar- 
gued that  Johnson,  being  the  agent  and  servant 
of  the  railway  company,  is  not  liable  for  mere 
acts  of  nonfeasance,  and  this  appears  to  be  bas- 


Digitized  by 


Google 


Kan.) 


WELLS  T.  HANSEN 


1035 


ed  on  the  theory  that  agents  are  responsibld 
only  to  their  principals,  and,  while  they  may 
be  held  for  misfeasance,  they  are  not  liable  to 
third  parties  for  mere  omission  'of  duty.  This 
contention  overlooks  the  theory  that  a  servant 
owes  duties  to  third  persons  as  well  as  to  his 
master.  A  servant  or  employs  of  a  corporation 
cannot  well  escape  liability  tor  the  nonperform- 
ance of  a  duty  which  he  owes  to  an  injured 
third  party.  The  distinctions  between  liabili- 
ties of  agents  and  servants  for  acts  of  nonfea- 
sance and  misfeasance,  as  well  as  their  liability 
for  the  omission  of  their  duties  to  persons  other 
than  their  principals  and  masters,  are  fully  dis- 
cussed and  the  authorities  cited  in  case  notes 
appended  to  Mayer  v.  Thompson-Hutchison 
Building  Co.,  28  L.  R.  A,  433 ;  Ward  v.  PuU- 
man  Co.,  25  L.  R.  A.  (N.  S.)  343;  and  Hag- 
«rty  V.  Montana  Ore  Pur.  Co.  et  aL,  25  L.  B.  A. 
(N.  S.)  356." 

The  authorities  hold  that  an  agent  Is  lia- 
ble for  hla  misfeasance.  2  0.  J.  826.  In 
ScMosser  V.  Great  Northern  R.  Co.,  20  N.  D. 
406,  4U,  127  N.  W.  602,  504,  the  court  said: 

"Where  an  agent  is  guilty  of  misfeasance,  that 
is,  where  he  has  actually  entered  u^on  the  per- 
formance of  his  duties  to  his  principal,  and  in 
doing  so  fails  to  respect  the  rights  of  others, 
by  doing  some  wrong,  as  where  he  fails  or  neg- 
lects to  use  reasonable  care  and  diligence  in  the 
performance  of  his  duties,  he  will  be  jiersonally 
responsible  to  a  third  person  who  is  injured  by 
reason  of  his  misfeasance.  An  agent's  liability 
in  such  cases  is  not  based  upon  the  ground  of 
his  agency,  but  on  the  ground  that  he  is  a 
wrongdoer,  and,  as  such,  is  responsible  for  any 
injury  he  may  cause." 

[4]  What  Is  meant  by  "misfeasance"? 

"  'Misfeasance'  is  the  improper  doing  of  an 
act  which  a  person  might  lawfully  do.  It  is  a 
failure  to  use,  in  the  performance  of  a  duty  ow- 
ing to  an  individual,  that  degree  of  care,  skill, 
and  diligence  which  the  circumstances  of  the 
case  reasonably  demanded.  State,  to  Use  of 
Cardin,  v.  McCleUan.  113  Tenn.  616,  85  S.  W. 
267,  268,  3  Ann.  Cas.  992."  3  Words  and 
Phrases,  Second  Series,  409. 

"A  'misfeasance'  is  the  failure  to  do  something 
imposed  upon  the  person  by  law  as  a  reasonable 
member  of  society,  or  the  failure  to  use  reason- 
able care  and  dibgence  in  the  performance  of  a 
duty  imposed  by  contract  which  results  in  an 
injury  to  a  third  person.  Irvin  v.  CaUaway, 
127  Ga.  246,  55  S.  E.  1039,  1040,  citing  South- 
em  Ry.  Co.  V.  Grizzle,  124  Ga.  737,  53  S.  E. 
244,  110  Am.  St  Rep.  19L"  8  Words  and 
Phrases,  Second  Series,  409. 

"  'Misfeasance'  is  the  performance  of  an  act 
in  an  improper  manner,  whereby  some  one  re- 
ceives an  injury.  Williams  ▼.  Dean,  134  Iowa, 
216,  111  N.  W.  931,  933,  11  L.  R.  A.  (N.  S.) 
410."    3  Words  and  Phrases,  Second  Series,  409. 

"  'Misfeasance'  is  the  improper  doing  of  an 
act,  as  distinguished  from  'nonfeasance,'  which 
is  the  total  omission  to  do  an  act.  *  *  *  It 
has  been  held  that  misfeasance  may  Involve  to 
some  extent  the  idea  of  not  doing,  as  where 
an  agent,  while  engaged  in  the  performance  of 
bis  undertaking,  does  not  do  something  which  it 
is  bis  duty  to  do  under  the  circumstances,  as, 
for  instance,  when  he  does  not  exercise  that 
care  which  a  due  regard  for  the  right  of  the 
other  party  requires.  Such  negligence  as  would 
be  actionable  in  any  relation  of  life  is  mis- 
feasance by  not  doing.  Southern  Ry.  Co.  v. 
Sowe,  2  Oa.  App.  657,  69  S.  E.  462.  466."  3 
Words  and  Phrases,  Second  Series,  410. 

"An  agent  is  liable  to  third  persons  when  he 
is  negligent  in  the  performance  of  his  duties, 
whether  such  act  is  termed  'misfeasance'  or 
'nonfeasance.' "  Eeadnote  3,  94  Am.  St  Rep. 
848,  to  Lough  V.  John  Davis  &  Co.,  30  Wash. 
204.  70  Pac.  491,  59  L.  R.  A.  802. 

"An  agent  having  charge  of  a  building,  with 


authority  to  make  repairs  and  employ  servants, 
is  personally  liable  for  injuries  to  a  passenger, 
due  to  the  negligent  operation  or  repair  of  the 
elevator."  Beadnote  6,  8  L.  B.  A.  (N.  S.)  930, 
to  Orcutt  V.  Century  Bldg.  Co.,  201  Mo.  426, 
99  S.  W.  1062. 

"A  servant  or  agent  is  liable  for  a  negligent 
omission  or  nonfeasance  causing  injutj  to  a 
third  person  where  he  would  be  Uable  if  acting 
as  principal."  Headnote  2,  28  L.  R.  A.  433,  to 
Mayer  v.  Thompson-Hutcnison  Building  Co., 
104  Ala.  611,  16  South.  620,  53  Am.  St  Rep. 
88. 

"A  car  inspector  who,  after  inspection  and  ap- 
proval, sends  out  a  car  which  he  knows,  or  by 
the  exercise  of  ordinary  care  could  have  known, 
was  defective,  is  liable  in  damages  to  a  brake- 
man  who,  because  of  the  defec^  is  injured  in  at- 
tempting to  use  it  in  the  ordinary  manner,  in 
the  absence  of  contributory  negligence  on  his 
part"  Headnote  1,  25  L.  B.  A.  (N.  S.)  343, 
to  Ward  v.  Pullman  Car  Corporation,  etc.,  131 
Ky.  142,  114  S.  WT  754. 

"A  servant  is  personally  liable  to  third  per- 
sons when  his  wrongful  act  in  the  course  of  his 
employment  is  the  direct  and  proximate  cause 
of  their  injury,  whether  such  wrongful  act  be 
one  of  nonfeasance  or  misfeasance."  Headnote 
1.  2  L.  B.  A.  (N.  S.)  378,  to  Ellis  v.  Railway, 
72  S.  C.  465,  52  S.  E.  228. 

"An  agent  who  has  complete  control  and  man- 
agement of  real  property  of  a  nonresident  is 
personally  hable  for  injuries  sustained  by  a 
third  person  in  consequence  of  the  dangerous 
condition  of  the  premises  at  the  time  when  they 
were  leased  by  him  to  a  tenant"  Headnote,  7 
L.  R.  A.  128,  to  Baird  et  aL  v.  Shipman,  132 
IlL  16,  23  N.  E.  384,  22  Am.  St  Rep.  604. 

"  *  •  •  Where  an  agent  undertook  to  build 
a  trapdoor,  but  did  the  work  so  negligently  as  to 
cause  the  injury  complained  of,  action  would 
lie  by  the  injured  party  not  only  against  the 
principal  but  the  agent  also."  Harriman  et  aL 
V.  Stowe,  57  Mo.  98,  SyL,  par.  4. 

"Where  an  agent  has  complete  control  of  a 
tenement  house,  and  constructs  a  new  walk  in 
the  court,  leaving  a  large  hole  in  the  walk,  and 
plaintiff,  a  new  tenant,  without  previous  knowl- 
edge of  the  existence  of  the  hole,  stepped  into 
it  after  dark  and  was  severely  injured,  it  is  mis- 
feasance of  the  agent  rendering  him  liable,  and 
not  a  mere  nonfeasance."  Headnote  2,  105  S. 
W.  1088,  to  Carson  v.  Quinn,  127  Mo.  App. 
525.  See,  Bannigan  v.  Woodbury,  158  MicL 
206,  122  N.  W.  531,  133  Am.  St  Rep.  371. 

"An  agent  having  complete  control  and  man- 
agement of  his  principal's  business,  with  the 
power  to  do  what  is  reasonably  necessary  to 
protect  third  persons  against  injuries  from 
omissions  or  commissions  in  the  conduct  of  the 
same,  is  under  obligation  to  so  use  that  which 
he  controls  as  not  to  injure  another,  and  will 
be  liable  in  damages  to  any  third  person  for 
a  failure  to  discharge  such  duty."  Stiewel  v. 
Borman,  63  Ark.  30,  Syl.,  par.  4,  37  8.  W.  404. 

"Agent  is  guilty  of  misfeasance  in  negligently 
directing  water  to  be  admitted  to  water  pipes 
in  a  room  in  a  house  owned  by  his  principal, 
but  which  is  under  his  general  management, 
without  first  examining  the  condition  of  such 
pipes,  by  reason  of  which  injury  results,  and  he 
IS  liable  to  the  tenant  of  the  shop  below  for 
damage  therefrom;  and  the  fact  that  the  room 
in  which  the  pipes  are  is  let  to  a  tenant  at 
that  time  does  not  release  him  from  liability." 
Headnote,  Bell  v.  Josselyn,  63  Am.  Dec.  741. 
3  Gray   (69  Mass.)  300. 

"For  a  misfeasance  done  by  an  agent,  in  the 
Une  of  his  agency,  both  the  principal  and  agent 
are  liable."  Martin  t.  Benoist.  20  Mo.  Add. 
262,  263,  SyL,  par.  3. 

Under  the  allegations  of  the  amended  peti- 
tion, defendant  Richey's  active  misconduct 
renders   him   Uable   to   the  plafaititt.     The 
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amended  petition  states  a  cause  of  action 
against  htm. 

[2]  2.  The  allegations  ot  the  amended  peti- 
tion against  defendant  Kent  are  that  he  was 
employed  to  repair  the  walk;  that  he  made 
some  repairs ;  that  he  Informed  the  plaintiff 
that  the  walk  had  been  Inspected  and  repair- 
ed and  was  all  right  and  safe  for  her  nse; 
and  that,  after  being  repaired,  the  walk  at 
the  place  where  the  plaintiff  was  Injured 
was  In  a  dangerous  and  unsafe  condition. 
This  constituted  misfeasance  on  the  part  of 
defendant  Kent,  for  which,  If  proven,  he  Is 
liable  In  damages  to  the  plaintiff.  The  peti- 
tion states  a  cause  of  action  against  defend- 
ant Kent. 

[3]  3.  Did  the  court  hare  Jurisdiction  of 
defendants  Hansen?  The  conclusion  reached 
concerning  the  sufficiency  of  the  petition  as 
to  defendants  RIchey  and  Kent  makes  this 
question  easy  to  answer.  But  one  cause  of 
action  Is  stated  in  the  petltloa  If  the  allega- 
tions of  the  petition  are  true,  each  of  the 
defendants  is  liable  to  the  plaintiff.  All  were 
properly  Joined  as  defendants.  Civ.  Code,  ( 
85  (Gen.  St  1909,  i  6628) ;  Dowell  y.  Hallway 
Co.,  supra.  Summons  was  properly  served 
on  defendants  Hansen  in  Johnson  connty. 
GIv.  Code,  (  61.  But  If,  as  stated  by  defend- 
ants Hansen  In  their  motion,  their  plea  In 
abatement,  and  their  answer,  no  cause  of  ac- 
tion exists  as  to  defendants  RIchey  and 
Kent,  and  they  were  made  parties  simply  to 
give  color  of  Jurisdiction  to  the  district  court 
of  Wyandotte  county  In  this  action,  another 
question  presents  Itself.  That  question  was 
not  argued,  Is  not  presented  in  the  briefs,  is 
not  now  before  this  court,  and  will  not  be 
further  discussed. 

Defendants  Hansen  never  attacked  the 
amended  petition.  Their  motion,'  plea  In 
abatement,  and  answer,  were  directed  against 
the  original  petition.  This  does  not  change 
their  situation.  The  plaintiff,  by  permission 
ot  court,  had  the  right  to  amend  her  petition 
so  as  to  make  It  state  a  cause  of  action 
against  any  one  or  more  of  the  defendants  If 
It  did  not  state  a  cause  of  action  as  first 
filed.  Until  defendants  Hansen  were  dis- 
charged they  were  bound  to  take  notice  of 
all  the  pleadings  filed  In  the  action. 

The  Judgment  Is  reversed,  with  directions  to 
overrule  the  demurrers  of  defendants  RIchey 
and  Kent,  and  set  aside  the  order  of  dismiss- 
al as  to  defendants  Hansen,  and  proceed  with 
the  cause  as  herein  Indicated.  All  the  Jus- 
tices concurring. 

(n  Ariz.  476) 

CRANE  V  FRANKLIN     (So.  1482.) 
(Supreme  Court  of  Arizona.     Feb.  10,  1910.) 

1.    WOBK  AND  LaBOB  «=»22— P1.KADINO. 

Where  a  complaint  stated  a  good  cause  of 
action  in  quantum  meruit  for  services,  and  quan- 
tum valebant  for  supplies  furnished,  a  general 
demurrer  must  he  overruled. 

[Bd.  Notet— For  other  cases,  see  Work  and 
Labor,  Cent  Dig.  <  41;   Dec.  Dig.  «=»22.] 


2.  Appeal  and  EIrbor  ®=s>1170  —  Review  — 
HABia:.E8s  Ekbob. 

The  filing'  of  an  unnecessary  reply  is  ■ 
technical  defect  which  will  not  under  Const  art. 
6,  {  22,  warrant  reversal. 

[Bd.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  gj  4032,  4066,  4Wf6,  4088, 
4101,  4454,  4640-4545 ;    Dec  Dig.  «=»1170.] 

3.  Frauds,  Statute  or  «=9l23  —  Ten ancocs 
TBou  Ybab  to  Teab— Iupued  Tenanct. 

Where  an  oral  agreement  for  a  lease  for 
five  years  was  made,  and  the  tenant  went  into 
possession  under  the  agreement  and  contiDoed 
m  possession,  but  the  parties  were  unable  to 
agree  upon  the  terms  of  the  written  lease, 
which  was  to  be  executed,  no  Implied  tenancy 
for  a  yearly  term  was  created,  for  the  oral  agree- 
ment for  the  lease  being  void  under  the  statute 
of  frands,  there  being  no  meeting  of  the  miods 
as  to  the  covenants  governing  such  tenancy. 

[Ed.  Note.— 'For  other  cases,  see  BVauds, 
Statute  of.  Cent  Dig.  ((  272-274;  Dee.  Dig. 
«=>123.] 

4.  FBAuns,  Statute  or  ®=>138  —  Leasb  — 
Bbbach  or  Obai.  Aqbekment  —  Rbcovebt 
FOB  Labob. 

Wliere  defendant  orally  agreed  to  lease,  bis 
premises  to  plaintiff  for  five  years,  and  plaintiff 
entered  on  the  premises,  cultivating  and  improv- 
ing the  same,  and  defendant  refused  to  e^iecute 
the  lease,  and  demanded  possession  at  the  end 
of  the  year,  plaintiff  could  recover  the  reason- 
able value  of  his  services,  together  with  the 
value  of  moneys  expended  for  supplies  neces- 
sary to  cultivate  the  land. 

[Ed.  Note.— For  other  cases,  see  Frauds,  Sut- 
ute  of,  Cent  Dig.  U  827-333;  Dec.  Dig.  «3 
138.] 

6.  Compromise  and  Settixicknt  ^=>5  —  Er- 
.    nccT.or  Same. 

Where,  though  an  equal  division  of  the 
crops  was  agreed  on,  plaintiff  declined  to  accept 
a  share  of  the  crops  in  payment  for  his  aervicea, 
he  may  recover  their  monetary  value.  - 

[Ed.  Note. — For  other  cases,  see  Compromise 
and  SetUement,  Cent  Dig.  (§  10-16;  Dec.  Dig. 
®=»6.] 

6.  Fbaudb,  Statute  or  9=9138  —  Imfubd 
Aobeements— AcnoNB. 

Plaintiff  might  recover  tlie  value  of  the 
services  rendered  up  to  the  time  that  he  was 
ousted  from  the  premises,  though  the  lessor 
prior  to  that  time  informed  plaintiff  that  be 
would  not  perform  the  agreement 

[Ed.  Note. — For  other  cases,  see  Frauds,  Stat- 
ute of,  Cent  Dig.  U  327-333;   Dec.  Dig.  «=> 

isa] 

7.  Appbai.  akd  Ebbob  «3»1001  —  Rktiew  — 
Vbbdict. 

A  verdict  supported  by  evidence  will  not 
be  disturbed  on  appeaL 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {§  3922,  3928-3^;  Dee. 
Dig.  «s>1001.] 

Appeal  from  Superior  Court,  Tavapat 
County ;  Frank  O.  Smith,  Judge. 

On  motion  for  rehearing.  Former  opinion 
reversed,  and  Judgment  for  plaintiff  affirmed. 

For  former  opinion,  see  16  Arls.  501,  147 
Pac  7ia 

Anderson  &  Lamson,  of  Presoott,  for  ap- 
pellant   Norris  &  Mitchell,  of  Prescott,  fbr 

appellee. 

ROSS,  C.  J.  The  appellee  Institnted  suit 
against  the  appellant  for  the  reasonable  value 
of  his  services  as  laborer  as  farm  band  up- 
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on  the  ranch  of  the  defendant  for  the  period 
of  13  months,  which  he  fixes  at  $100  a  month ; 
also  for  the  reasonable  value  of  certain  seed, 
horse  feed,  and  farm  snppUes  furnished  the 
defendant,  valued  at '$102,  making  an  aggre- 
gate for  services  and  supplies  of  $1,402. 

The  defendant  Appellant  filed  a  general 
demurrer  and  a  general  denial,  and  answered 
In  bar  ot  the  action  that  the  defendant  ver- 
bally leased  his  ranch  to  the  plaintiff  for  a 
term  of  one  year  or  a  season,  by  the  terms 
of  which  lease  plaintiff  agreed  to  occupy  and 
cultivate  the  premises  in  a  good  and  farmer- 
like manner  and  to  raise  alfalfa,  com,  and 
bogs,  and  agreed  to  furnish  all  necessary  seed, 
except  alfalfa  seed ;  that  the  plaintiff  agreed 
to  sow  In  alfalfa  30  acres,  to  prune  the  or- 
chard on  said  ranch  and  care  for  the  same ; 
that  the  defendant  agreed  to  furnish  the  tools 
then  on  the  ranch  and  the  necessary  number 
of  horses  and  alfalfa  seed ;  the  crops  raised 
to  be  equally  divided  between  the  plaintiff 
and  defendant  on  the  ranch,  and  that  said 
crops  were  divided  according  to  that  agree- 
ment, plaintiff  receiving  one-half  thereof  in 
full  settlement  of  all  labor  and  services  per- 
formed by  him  and  all  supplies  furnished  by 
Um.  Then  follows  the  allegation  of  full  per- 
formance on  the  part  of  the  defendant  and 
the  failure  of  performance  on  the  part  of  the 
plaintiff. 

The  plaintiff  replied,  denying  the  alle^- 
tlons  In  the  answer  concerning  the  lease  and 
alleging  that  the  plaintiff  and  defendant  on 
or  about  the  6th  day  of  December,  1912,  Al- 
tered into  a  verbal  agreement,  by  the  terms 
of  which  defendant  agreed  to  give  the  plain- 
tiff a  lease  for  a  period  of  6  years  upon  de- 
fendant's ranch  and  set  forth  his  understand- 
ing of  the  terms  of  the  propoeed  lease ;  that 
he  went  upon  the  ranch  of  the  defendant  pur- 
'  Buant  to  said  understanding  and  labored 
thereon  from  the  said  6th  day  of  December, 
1912,  untU  .the  6th  day  of  January,  1914; 
that  no  written  lease  was  ever  entered  into 
between  the  plaintiff  and  defendant 

The  defendant  moved  the  court  to  strike 
that  part  of  the  plaintiff's  reply  pertaining  to 
the  agreement  for  lease,  on  the  ground  of 
departure  from  the  original  cause  of  action. 
The  demurrer  to  the  complaint  and  the  mo- 
tion to  strike  were  both  overruled.  Upon  the 
issues  thus  formed  the  case  was  tried  to  a 
Jury,  and  the  verdict  of  the  jury  was  in  fa- 
Tor  of  the  plaintiff  for  the  sum  of  $640,  upon 
which  judgment,  was  entered. 

[1,2]  It  Is  too  evident  to  need  argument 
that  the  plaintiff  presented  in  his  complaint 
a  good  cause  of  action  in  quantum  meruit 
for  services  and  labor  and  quantum  vale- 
bant for  supplies  furnished.  Therefore  the 
general  demnrrer  was  properly  overruled. 
Neither  do  we  think  that  error  was  commit- 
ted by  the  court  in  refusing  to  strike  the 
plaintiff's  reply,  on  the  grounds  of  departure. 
We  adhere  to  the  statement  of  law  on  that 
point  as  contained  in  our  former  opinion  re- 


ported In  16  Ariz.  501-505,  147  Pac.  718.  The 
reply  showed  upon  its  face  that  there  was 
merely  an  agreement  for  a  lease  for  5  years, 
and  at  most  the  reply  would  amount  to  no 
more  than  an  explanation  of  the  reason  Why 
the  plaintiff  entered  into  the  possession  of 
the  defendant's  ranch  and  occupied  it  and 
labored  thereon  for  13  months.  We  do  not 
think  any  reply  was  necessary;  at  most  it 
was  but  a  technical  error  in  pleading,  and 
did  not  In  any  way  prejudice  the  rights  of 
the  defendant,  and  could  not  because  for 
reversal  under  our  Constitution.  Article  <S, 
section  22. 

The  real  milk  In  the  cocoanut  Is  as  to 
whether  the  plaintiff  Is  entitled  to  recover 
in  the  form  of  action  that  he  has  adopted 
and  upon  the  facts  as  disclosed  by  the  plead- 
ings and  evidence. 

[3]  The  evidence  Is  undisputed  that  in  De- 
cember, 1912,  there  was  entered  Into  between 
the  plaintiff  and  defendant  a  verbal  agree- 
ment. In  which  the  defendant  agreed  to  lease 
his  ranch  to  the  plaintiff  for  a  term  of  5 
years,  and  that  In  pursuance  of  such  verbal 
agreement  the  plaintiff  moved  upon  the  prem- 
ises and  began  the  work  of  clearing  and  Int- 
proving  the  ground  preparatory  to  planting 
crops. .  The  dispute  between  the  parties  was 
as  to  the  terms  and  conditions  of  the  pro- 
posed lease.  It  very  early  developed  that 
their  understandings  as  to  what  the  lease 
should  contain  widely  differed,  and,  although 
they  frequently  tried  to  come  to  an  agree- 
ment, each  submitting  to  the  other  a  form  or 
forms  of  lease,  these  negotiations  continu- 
ing during  most  of  the  year  of  1913,  It  all 
ended  in  a  failure  to  agree.  Defendant  noU- 
fied  the  plaintiff  in  writing  to  vacate  the 
ranch  at  the  expiration  of  the  year,  and 
thereafter  instituted  suit  against  the  plain- 
tiff for  the  possession  thereof,  whereupon 
plaintiff  left  the  place. 

From  these  undisputed  facts  it  will  be  seen 
that  the  minds  of  the  parties  never  did  come 
together  or  meet  Even  if  It  be  determined 
that  their  understanding  was  mutual  when 
they  first  talked  of  the  5-year  lease.  It  not 
being  reduced  to  writing,  would  be  void  as 
in  violation  of  the  statn,te  ot  frauds.  For 
that  reason  the  plaintiff  could  not  enforce 
specific  performance,  neither  could  he  sue 
for  damages  for  breach  of  contract.  The 
defendant,  however.  In  his  answer  character- 
izes the  relation  established  between  him  and 
the  plaintiff,  under  the  facts  related,  as  that 
of  landlord  and  tenant,  and  pleads  a  tenancy 
for  one  year  in  recognition  of  the  law  which 
permits  a  verbal  lease  of  realty  for  a  period 
not  exceeding  one  year.  If  there  was  a  lease 
between  them  for  one  year,  it  arises  by  force 
of  law,  and  not  by  any  contract. 

Our  understanding  of  the  law  is  that  If  a 
verbal  lease  for  a  longer  period  than  one 
year  is  agreed  upon.  In  which  the  rental  value 
Is  determined,  the  terms,  agreements,  and 
covenants  fully  nndeiBtood,  and  possession  Is 
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tak^  thereunder,  and  rent  paid  Qr  services 
rendered  instead,  by  the  lessee,  although  the 
lease  may  be  void  as  a  whole  under  the  stat- 
ute of  frauds,  the  law,  in  order  to  protect 
the  rights  of  the  parties,  will  convert  it  into 
a  lease  from  year  to  year.  Taylor's  Landlord 
and  Tenant  (9th  Ed.)  J  56.  And  "during  the 
time  which  the.  tenant  occupies  the  premises 
or  In  case  a  yearly  tenancy  Is  implied  by  law, 
the  tenant  will  be  bound  to  perform  the  terms 
of  the  agreement  on  his  iwrt"  McAdam  on 
Landlord  and  Tenant  (4th  Ed.)  i  28;  Reeder 
V.  Sayre,  70  N.  Y.  180,  26  Am.  Rep.  667. 

But  in  a  case  like  this  one,  where  the  cove- 
nants, terms,  and  agreements  to  be  Incorpo- 
rated In  the  lease  were  never  fully  settled  or 
agreed  upon  by  the  parties,  even  though  ih>s- 
session  was  taken  thereunder,  there  is  no 
basis  or  foundation  for  holding  or  declaring 
a  tenancy  from  year  to  year. 

The  plalntifT  entered  Into  possession  of  the 
premises  under  a  tentative  understanding 
that  he  should  have  a  lease  thereof  for  a 
term  of  5  years,  but  the  other  conditions, 
terms,  and  covenants,  such  as  which  should 
furnish  farming  Implements,  their  kind,  qual- 
ity, and  number,  wagons  and  horses  and 
their  number,  seeds  for  planting,  their  kind 
and  quantity,  the  number  of  rooms  in  the 
farmhouse  defendant  was  to  retain,  and  the 
number  the  plaintiff  was  to  have,  were  nev- 
er agreed  upon,  but  continued  the  subject- 
matter  of  dispute  during  the  whole  time 
plaintiff  was  on  defendant's  premises. 

A  lease,  being  the  subject-matter  of  con- 
tract, can  arise  In  two  ways : '  By  express 
agreement,  and  by  Implication  of  law.  Un- 
der the  facts  no  one  may  lay  claim  to  a  lease 
by  express  contract,  nor  do  we  think  the 
facts  give  rise  to  a  lease  by  implication  of 
law,  for  the  reason  that  there  never  was 
any  meeting  of  the  minds  of  the  parties.  Pos- 
session was  taken  under  a  void  contract  for 
a  lease,  and  was  continued  until  further  ne- 
gotiations made  it  evident  that  no  agree- 
ment could  ever  be  reached.    - 

The  relations  between  the  parties  did  not, 
therefore,  create  a  tenancy,  and  the  law  of 
landlord  and  tenant  may  not  be  applied  to 
the  facts  in  this  case  in  arriving  at  the  re- 
spective rights  of  the  plaintiff  and  defend- 
ant. 

[4,  8]  Whether  the  relation  be  that  of  em- 
ployer and  employe  or  master  and  servant, 
the  fact  remains  that  the  plaintiff  under 
the  arrangements  detailed  worked  and  labor- 
ed on  defendant's  premises  for  upwards  of 
12  months,  and  furnished  supplies  with  the 
consent,  acquiescence,  and  permission  of  the 
defendant!  On  this  state  of  facts  it  seems 
to  us  that  the  plaintiff  should  be  entitled  to 
recover  the  reasonable  value  of  his  labor  and 
of  any  supiflles  he  furnished  toward  the  im- 
proving of  defendant's  property.  Tiffany's 
Landlord  and  Tenant,  |  66,  states  what  we 
believe  to  be  the  law : 

"It  is  well  established  that,  although  a  con- 
tract ia  unenforceable  because  not  evidenced  by 


writing  as  required  by  the  fourth  section  of  tbt 
Statute  of  Frauds,  an  action  wiU  lie  to  recover 
money  or  property  delivered  under  the  contract, 
or  for  the  value  of  services  rendered  thereunder. 
In  accordance  with  this  rule,  it  has  been  held 
that  if  the  proposed  lessee  makes  repairs  or  im- 
provements on  the  premises  in  accordance  with 
the  provisions  of  an  oral  contract  for  a  lease, 
he  may  recover  the  cost  thereof  on  the  owner's 
refusal  to  make  the  lease.". 

Duncan  v.  Blake,  9  Lea  (77  Tenn.)  534, 
was  a  case  In  which  the  lessor  agreed  that 
the  lessee  might  have  the  use  of  tlie  land  for 
a  term  of  3  years  for  the  clearing  of  It.  The 
lessee  was  dispossessed  at  the  suit  of  the 
lessor  after  he  had  done  work  and  labor  on 
the  land  for  about  one  year,  on  the  sronnd 
that  the  lease  was  void.  It  not  having  been 
reduced  to  writing.  The  lessee  thereupon 
sued  for  the  value  of  his  work  and  labor  and 
was  permitted  to  recover  less  reasonable 
rent. 

Upon  a  state  of  facts  somewhat  analogous 
to  the  facts  of  this  case,  in  Wonsettler  v. 
Lee,  40  Kan.  367,  19  Pac.  862,  it  was  detdded 
by  that  court  (quoting  from  syllabns) : 

"A  party  who  performs  labor  for  another  un- 
der a  verbal  contract  not  capable  of  perform- 
ance within  one  year,  and  which  the  other  par- 
ty refuses  to  carry  out,  cannot  enforce  sach 
agreement;  but  the  party  refusing  to  perform, 
and  who  has  received  the  benefits  of  the  labor, 
is  liable  for  the  same  npon  a  quantum  meruit 

It  is  contended  by  the  defendant  that  plain- 
tiff received  one-half  of  the  crops  raised  dur- 
ing the  year  1913  in  full  settlement  of  all  la- 
bor and  services  performed  by  him  and  all 
supplies  i^irnished  by  him.  Whatever  ri^ts 
the  plaintiff  acquired  by  reason  of  his  year's 
services  and  advancements  were  a  subject  of 
barter  and  sale,  and  if  as  a  matter  of  fact  the 
crops  for  the  year,  however  small  or  worth- 
less, were  divided  and  the  plaintiff  accepted 
one-half  thereof  In  full  settlement,  it  would 
amount  to  satisfaction  and  accord.  Bat  this  . 
was  one  of  the  issues  that  was  submitted  to 
the  Jury,  and  the  Jury'  found  against  the  con- 
tention of  the  defendant.  An  examination  of 
the  evidence  upon  this  Issue  dlsdoses  that  the 
crops  were  divided  npon  the  premises  into 
two  equal  parts,  with  the  evident  intention  to 
settle  upon  that  basis,  but  about  the  time 
that  this  was  done  the  defendant  served  the 
plaintiff  with  written  notice  to  vacate  the 
premises,  and  shortly  thereafter  Institated  a 
suit  in  ejectment,  whereupon  the  plaintiff 
left  the  premises  and  also  all  of  the  crops- 

We  think,  under  these  fttcts,  that  the  ver- 
dict of  the  Jury  was  Jusldfled.  Under  the 
principle  of  law  announced  in  the  above 
cases,  to  the  effect  that  where  one  readers 
services  or  makes  advancements  for  another 
at  his  request  or  under  a  oontract  void  ftor 
violating  the  statute  of  frauds,  the  law  Im- 
poses an  obligation  npon  the  party  receiving 
the  benefit  of  such  labor  and  services  or  ad- 
vancements to  repay  the  same.  Unless  such 
principle  can  be  Invoked  under  the  facts  In 
this  case,  the  plaintiff  would  be  remediless. 

[6]  In  the  former  opinion  of  this  court  we 
held  that  the  plalutUf  was  entitled  to  recov- 


Digitized  by 


Google 


ArizJ 


HAMILTON  V.  STATE 


1039 


«r  on  the  common  count  for  labor  and  serv- 
ices np  to  the  26tli  day  of  May,  1913,  but  not 
thereafter.  On  the  reargnment  It  was  urged 
that  the  court  had  misapprehended  the  Issues 
as  made  by  the  pleadings  as  by  also  the  evi- 
dence, It  being  contended  that  If  plaintiff 
was  entitled  to  recover  to  May  25th,  he  was 
entitled  to  "recover  for  the  full  time  he  re- 
mained and  worked  and  labored  upon  the 
premises  of  defendant  We  think  now  that 
we  ought  to  yield  to  that  suggestion,  for  the 
defendant  by  his  answer  recognizes  and  ad- 
mits that  the  relation  between  the  plaintiff 
and  defendant  remained  unchanged  during 
the  jrear.  The  relation,  whatever  It  be,  there- 
fore, began,  continued,  and  ended  under  the 
same  state  of  facts  and  conditions.  This  was 
not  only  recognized  In  the  answer  of  the  de- 
fendant, but  also  In  his  notice  of  the  termina- 
tion of  the  relation.  In  the  trial  of  the  case 
there  was  no  suggestion  that  the  relations 
had  been  changed  on  the  25th  day  of  May, 
nor  was  any  such  Issue  before  the  court  or 
the  Jury,  nor  has  any  assignment  of  error 
presented  such  a  question  to  this  court.  The 
case  was  tried  out  before  a  Jury  upon  the 
theory  that  the  same  relation  existed  between 
the  plaintiff  and  defendant  during  the  whole 
year,  and  It  was  brought  here  on  appeal  upon 
the  same  theory. 

[7]  The  plalntUt  sued  for  $1,402.  Evidence 
of  his  damages  ranged  from  that  amount 
down  to  $600.  The  verdletof  $540  It  would 
seem  to  us  Is  supported  by  the  evidence.  We 
have  many  times  decided  that  where  substan- 
tial evidence  support  the  verdict  of  the  Jury, 
this  court  will  not  disturb  it  ' 

Judgment  of  the  lower  court  Is  affirmed. 

FRANKLIN,  J.,  concurs. 

CUNNINGHAM,  J.  I  adhere  to  the  former 
opinion  In  this  case,  and  to  the  facts  stated 
therein  as  borne  out  by  the  record  of  the 
case.  I  am  of  the  opinion  the  law  therein 
stated  was  correctly  applied  to  the  case. 


07  Artl.  4S3) 

HAMILTON  V.  STATE.     (No.  391.) 
(Supreme  Court  of  Arizona.    Feb.  10,  1916.) 

1.  Obiminal  Law  «s»1121— AffkaIi— Rbcobd 

— sufficmnct. 

Under  C^v.  Code  1913,  par.  614,  a  reporter's 
transcript  of  the  evidence  cannot  be  considered 
as  such,  where  not  certified  by  the  trial  judge 
as  correct;  so  an  assignment  depending  on  the 
evidence  cannot  be  reviewed. 

[Ed.    Note.— For   other   cases,    see   Criminal 
Law,  Cent  Dig.  ff  2581,  2582 ;   Dec  Dig.  <3=> 

2.  Cbiminai,  Law  «=s3ll05— Afpbai^-Bxcobd 
— SuinciENCY. 

A  reporter's  transcript  of  the  evidence,  not 
authenticated  by  the  trial  judge  or  certified  aa 


correct  by  the  parties,  cannot  be  considered  as 
a  bill  of  exceptions  or  statement  of  facts ;  so 
an  Ewsignment  depending  on  evidence  cannot  be 
reviewed. 

[Ed.  Note. — For  other  eases,  see  Criminal 
Law,  Cent  Dig.  {  2563;  Dec.  Dig.  «8=»1105.] 

Appeal  from  Superior  Court,  Cochise  Cioun- 
ty ;  'a.  G.  McAIlster,  Judge. 

James  M,  Hamilton  was  convicted  of  a 
misdemeanor,  and  he  appeals.    Afilrmed. 

Doan  &  Doan,  of  Douglas,  and  Klbbey, 
Bennett  &  Bennett  of  Phcenlx,  for  appellant 
Wiley  E.  Jones,  Atty.  Gen.,  Leslie  C.  Hardy 
and  Geo.  W.  Harben,  Asst  Attys.  Gen.,  and 
John  F.  Ross,  of  Douglas,  Co.  Atty.,  for  the 
State. 

PER  CURIAM.  The  county  attorney  of 
Cochise  county  filed  an  information  against 
the  appellant,  charging  him  with  the  crime 
of  a  misdemeanor,  to-  wit  the  selling  and 
disposing  of  beer  In  violation  of  the  prohibi- 
tion amendment  to  ,the  Constitution.  The 
apt>ellant  pleaded  not  guilty,  whereupon  « 
trial  was  had  before  the  court  without  a 
Jury,  In  which  evidence  was  offered  on  be- 
half of  the  respondent  and  also  the  appel- 
lant From  a  judgment  of  conviction  this 
appeal  is  taken. 

The  appellant  makes  two  assignments  of 
error:  First,  that  the  court  erred  in  finding 
that  the  beverage  sold  by  the  defendant  was 
beer  within  the  meaning  of  the  prohibition 
amendment  to  the  Constitution  of  Arizona ; 
and,  second,  that  the  Judgment  of  the  court 
is  not  supported  by  the  evidence  in  the  case 
and  is  contrary  to  the  evidence. 

[1 , 2]  The  appellant  has  attempted  to  pre- 
sent to  this  court  the  evidence  taken  at  the 
trial  in  the  form  of  the  reporter's  transcript 
What  purports,  however,  to  be  a  transcript 
of  the  testimony  as  taken  by  the  court  re- 
porter, is  not  properly  or  legally  authenti- 
cated. It  lacks  the  certificate  of  Its  correct- 
ness by  the  trial  Judge.  Neither  can  we  re- 
gard It  aa  a  statement  of  facts  or  bill  of 
exceptions,  for  the  reason  that  it  Is  not  cer- 
tified to  by  the  Judge  is  correct,  nor  is  It 
signed  and  certified  to  be  correct  by  the  parr 
ties.  There  is  nothing,  therefore,  before  the 
court  upon  which  to  base  the  two  assign- 
ments made  by  appellant  The  statute  re- 
quires that  the  trial  Judge  shall  certify  that 
the  reporter's  transcript  is  correct  Para- 
graph 614,  Civil  Ck)de  1913.  And  we  have 
held,  without  such  certification,  that  It  forms 
no  part  of  the  record  of  the  case.  Kinney 
V.  Neis,  14  Ariz.  318,  127  Pac.  719. 

We  have  examined  the  record  In  other  re- 
spects for  fundamental  errors,  and,  finding 
none,  the  Judgment  of  the  lower  court  is  af- 
firmed. 


Cs»For  other  < 
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(17  Ariz.  484) 

SLACOHTER  ▼.  BANK  OF  BISBEE. 

(No.  1476.) 

(Supreme  Coort  of  Azizona.    Feb.  10,  1916.) 

Bills  avd  Notes   «=>165— Neootiablb  In- 

8TEUMENT8— CONDITIOWAL  PBOIOBE. 

To  an  ordinary  promissory  note  there  'was 
added  a  notation  nnder  tlie  maker's  signature 
"for  payment  under  contract  of  even  date." 
Civ.  (}ode  1913,  par.  4146,  provides  that  a  ne- 
gotiable instrument  must  contain  an  uncondi- 
tional promise  or  order  to  pay  a  sum  certain  in 
money,  while  paragraph  4148  declares  that  there 
may  be  Inserted  in  a  promissory  note,  without 
destroying  its  negotiability,  a  statement  of  the 
transaction  which  gives  rise  to  the  instrument. 
Held,  that  as  the  instrument  was  otherwise 
negotiable,  the  notation  must  be  construed  as  a 
mere  statement  or  reference  to  a  transaction  for 
the  purpose  of  identification,  and  that  the  collec- 
tion of  the  instrument  was  not  made  to  depend 
upon  the  maker*!  performance  of  the  contract, 
this  being  particularly  true  in  view  of  the  fact 
that  th6  contract  c^led  for  the  execution  of 
promissory  notes,  which  are  always  negotiable. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  §  416;   Dec.  Dig.  «=3l65.] 

Appeal  from  Superior  Court,  Cochise  Coun- 
ty;   Alfred  O.  Lockwood,  Judge. 

Action  by  the  Bank  of  Bisbee,  a  corpora- 
tion, against  B..  L.  Slaugbter.  From  a  judg- 
ment for  plaintiff,  defendant  appeals.  Af- 
Aimed. 

Blcbardson  &  White,  of  Douglas,  for  appel- 
lant. Elllnwood  &  Ross,  of  Bisbee,  and  S. 
H.  Morris,  of  Globe,  for  appellee. 

ROSS,  0.  3.  The  qnestions  presented  to 
this  court  for  solatlon  are  Involved  In  the  fol- 
lowing note: 

"Douglas,  Arizona,  April  9,  1918. 
"Six  months  after  date,  for  value  received,  we 
promise  to  pay  to  the  order  of  Geo.  F.  Wood- 
ward, twenty-seven  thousand  one  hundred  and 
eighty-seven  60/100  dollars,  at  the  Bank  of 
Douglas,  Douglas,  Arizona,  withinterest  thereon 
from  date  until  paid,  at  the  rate  of  six  per  cent 

ger  annum ;  the  said  interest,  if  not  so  paid,  to 
e  added  to  and  become  a  part  of  the  principal, 
and  bear  the  same  rate  of  interest.  And  in  case 
suit  or  action  is  instituted  to  collect  this  note 
or  any  portion  thereof,  we  promise  to  pay,  be- 
sides the  costs  and  disbursements  allowed '  by 
law,  such  additional  sum  as  the  court  may  ad- 
judge reasonable  as  attorney's  fees  in  such  suit 
or  action.  W.  B.  Slaughter. 

"Geo.  N.  Slaughter. 
"R.  U  Slaugbter. 
"For  payment  under  contract  of  even  date." 

The  appellee,  claiming  said  instrument  to 
be  a  negotiable  note  and  claiming  to  be  the 
owner  and  holder  thereof  in  due  course,  in- 
stituted this  proceeding  against  the  makers 
and  the  payee  and  indorser,  Geo.  F.  Wood- 
ward, to  collect  the  principal  amount  and  In- 
terest due  thereon. 

The  only  one  of  the  defendants  that  ap- 
peared and  filed  an  answer  was  R.  L.  Slaugh- 
ter, one  of  the  makers  of  the  note.  He  de- 
fended the  action  on  the  ground  that  the 
note  was  given  in  consideration  of  the  per- 
formance of  a  certain  executory  contract 
entered  into  between  the  makers  and  the 


payee.  Woodward.  It  Is  alleged  that  the  con- 
tract was  not  performed  by  the  payee,  and 
hence  a  failure  of  consideration  for  the  note. 
The  theory  of  the  defense  being  that  the 
note  was  a  n'onnegotiable  instrument  and 
therefore  subject  to  that  defense,  for  the 
reason  that  there  appears  on  the  face  of  One 
note  words  that  conditioned  its  payment,  the 
words  being:  "For  payme^^t  under  contract 
of  even  date."  The  plea  of  failure  of  con- 
sideration was  stricken  upon  the  motion  of 
appellee,  the  trial  court  holding  that  the  note 
was  negotiable. 

It  was  also  alleged  in  the  answer  that  the 
appellee  took  the  note  with  full  notice  and 
knowledge  of  the  purpose  for  whidi  the 
same  was  given  and  the  consideration  there- 
of, and  of  all  the  circumstances  under  whldi 
said  note  was  made.  Evidence,  upon  this  is- 
sue made  by  the  answer,  was  Introduced  at 
the  trial,  the  appellant  on  his  part  offering, 
among  other  evidence,  the  contract  pleaded 
in  his  answer  and  out  of  which  transaction 
the  note  sued  upon  originated.  The  contract 
Involved  the  purchase  from  Woodward  by  ap- 
pellant and  his  comakers  of  a  ranch  and 
cattle  situated  in  Mexico  for  a  consideration 
of  $108,750,  to  be  paid,  as  foUows,  to  wit: 

"The  sum  of  $27,187.50' cash,  in  hand  paid,  the 
receipt  whereof  is  hereby  acknowledged  by  the 
party  of  the  first  part  and  the  further  sum  <^ 
$27,187.50  three  months  from  date  hereof.  And 
the  further  sum  of  $27,187.60  six  months  from 
the  date  hereof,  and  the  further  sum  of  $27487.- 
50  nine  months  from  date  hereof.  Each  at  the 
deferred  payments  being  evidenced  by  a  prom- 
issory note  of  even  date  herewith,  due  three 
Sionths,  six  months  and  nine  months  from  the 
ate  hereof,  bearing  interest  at  the  rate  of  6 
per  cent,  per  annum  from  date  until  paid.  Said 
notes  to  be  payable  at  the  Bank  of  Douglas,  in 
the  city  of  Douglas,  county  of  Cochise,  state  of 
Arizona." 

The  Judgment  being  in  favor  of  the  appel- 
lee, the  appellant,  R.  L.  Slaughter,  prosecutes 
his  appeal  therefrom  and  assigns  ten  apedfl- 
cations  of  error.  We  think,  however,  that 
there  is  but  one  question  involved — that  is, 
the  negotiability  or  nonnegotiabllity  of  tlie 
instrument  sue4  upon.  If  it  is  a  commeidal 
paper  under  the  law  merchant  or  under  the 
Negotiable  Instrument  Iaw  of  this  state,  the 
Judgment  of  the  lower  court  must  be  upheld. 

One  of  the  requisites  to  a  negotiable  instru- 
ment is  that  "it  must  contain  an  uncondition- 
al promise  or  order  to  pay  a  sum  certain  In 
money."  CivU  Code  1913,  par.  4146.  The 
appellant  earnestly  contends  that  the  words, 
"for  payment  under  contract  of  even  date" 
Indorsed  ui>on  the  note  qualifies  and  condi- 
tions the  promise  to  pay  and  makes  tbe  ob- 
ligation to  pay  contingent  upon  tbe  terms  of 
the  contract  therein  referred  to.  No  caae  has 
been  cited  by  counsel,  nor  have  we  been  able 
to  discover  any,  after  a  very  thorough 
search,  in  which  language  audi  as  is  here 
Involved  was  passed  upon  or  discoased,  al- 
though the  books  are  full  of  cases  based  upon 
"conditional  paper,  distinctly  conditional  In 
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form."  Many  of  such  cases  are  cited  In  7 
Cyc.  575,  note  82.  Also  note  to  Klots  Throw- 
ing Co.  V,  Manufacturers'  Commercial  Co., 
179  Fed.  813,  103  0.  C.  A.  805,  30  I*  K.  A. 
(N.  S.)  40. 

It  seems  to  us  that  the  expression  "for  pay- 
ment under  contract  of  even  date"  Is  far  from 
being  "distinctly  conditlonaL"  Giving  it  the 
implication  of  a  condition,  it  is  at  best  con- 
jectural and  misty.  The  Instrument  is  signed 
by  the  maker,  in  which  he  promises  to  pay  a 
sum  certain  in  money  at  a  .fixed  time  and 
payable  to  the  order  of  a  named  person ;  and 
the  promise  to  pay  is  certainly  unconditional, 
unless  the  words  In  question  shall  be  con- 
strued to  qualify  and  make  conditional  the 
promise.  Under  the  Negotiable  Instrument 
Act,  par.  4148,  there  may  be  inserted  in  a 
promissory  note,  without  destroying  its  nego- 
tiability or  qualifying  the  promise  to  pay: 
"*  *  *  (2)  A  statement  of  the  transaction 
which  gives  rise  to  the  instrument" 

A  promissory  note,  therefore,  is  not  divest- 
ed of  Its  negotiable  character  if  in  addition 
to  its  ordinary  provisions  there  is  inserted 
a  reference  to  the  transaction  out  of  which 
it  arose,  or  a  recital  of  the  consideration 
for  which  it  was  given.  The  usual  way  to 
condition  or  to  make  contingent  a  promise  to 
pay  is  to  use  language  clearly  carrying  that 
intention  and.  purpose  either  by  direct  ex- 
pression or  by  reference  to  some  extrinsic 
contract  in  such  manner  as  to  make  the  pay- 
ment of  the  note  subject  to  the  terms  and 
conditions  of  the  contract  In  3  B.  C.  L.  883, 
{  SO,  the  idea  tve  have  in  mind  is  very  weU  ex- 
pressed in  this  language: 

"It  may  be  stated  as  the  general  rule  that 
wherever  a  bill  of  exchange  or  promissory  note 
contains  a  reference  to  some  extrinsic  contract 
in  such  a  way  as  to  make  it  sabject  to  the  terms 
of  that  contract,  as  distinguished  from  a  ref- 
erence importing  merely  that  the  extrinsic  agree- 
ment was  the  origin  of  the  transaction,  or  con- 
stitutes the  consideration  of  the  bill  or  note,  the 
negotiability  of  the  paper  is  destroyed." 

If  it  can  be  said  that  the  expression  "for 
payment  under  contract  of  even  date"  fairly 
Or  reasonably  means  that  the  note  was  given 
and  its  payment  was  to  be  made  "subject  to 
the  terms  of  the  contract"  therein  referred 
to,  it  would  follow  that,  if  the  contract  was 
executory,  the  payment  of  the  note  was  sub- 
ject to  its  conditions.  There  is  nothing  in 
the  language  to  indicate  that  the  contract  re- 
ferred to  was  an  unexecuted  contract  From 
what  appears  in  the  expression  the  contract 
may  have  been  fully  performed  and  executed. 
It  has  neither  subject  nor  predicate ;  it 
does  not  assert  or  affirm  anything — it  is  a 
mere  combination  of  words  from  which  it 
may  be  inferred  that  a  contract  bad  been 
entered  into  between  somebody  on  its  date. 
We  cannot  enter  into  the  speculation  of  in- 
serting or  supplying  omitted  words,  as  ap- 
pellant would  have  us  do,  in  order  to  give  it 
the  force  and  effect  of  limiting  and  qualify- 
ing the  unconditional  promise  of  the  makers 
154P.-66 


as  contained  in  the  body  of  the  note — we 
must  accept  the  words  actually  used,  which 
do  not  declare  anything,  or  assert  anytliing, 
or  affirm  anything,  but  are  a  mere  allusion  to 
or  sign  XK>st  of  the  transaction  out  of  which 
the  note  originated.  It  does  not  mean  the 
same,  as  suggested  by  appellant  as  the  ex- 
pression, "tliis  note  is  made  subject  to  con- 
tract of  even  date,"  for  in  the  latter  expres- 
sion there  is  carried  the  idea,  of  a  subsisting 
and  unfulfilled  contract,  an  executory  con- 
tract 

In  Klots  Throwing  Co.  v.  Manufacturers' 
Commercial  Co.,  supra,  a  note  (containing 
this  language,  "Value  received,  subject  to 
terms  of  contract  between  maker  and  payee 
of  October  25,  1005,"  was  held  to  be  nonne- 
gotiable,  the  court  stating  that  in  its  opinion 
"the  special  stipulation  in  the  present  note 
limits  and  qualifies  the  obligation  to  pay  sa 
that  it  is  not  absolute"  and  with  that  con- 
clusion we  agree.    It  further  said : 

"Manifestly,  if  the  provision  'subject  to  terms 
of  contract  between  maker  and  payee'  consti- 
tutes merely  a  reference  to  the  agreement  or. a 
statement  of  the  consideration  for  the  note,  it 
does  not  impair  the  negotiability  of  the  latter. 
So,  if  it  merely  constitutes  notice  of  the  exist- 
ence of  the  contract,  and  not  of  the  breach 
thereof,  it  would  not  affect  negotiability." 

In  that  case  reference  to  the  "extrinsic 
agreement"  was  certain  and  unerring,  and 
contained  words  qualifying  the  promise  to 
pay.  In  the  case  at  bar  there  is  an  absence 
of  language  to  indicate  that  this  note  was 
to  be  burdened  with  the  conditions  of  any 
agreement.  At  most  it  is  a  mere  reference 
to  the  origin  of  the  transaction  and  "con- 
stitutes notice  of  the  existence  of  the  con- 
tract," but  "not  of  the  breach  thereof."  We 
are  of  the  opinion  ttiat  the  expression  in- 
dorsed on  the  margin  of  the  note  was  in- 
tended as  a  mere  statement  of  or  reference 
to  the  transaction  for  the  purpose  of  Identi- 
fication, and  that  it  did  not,  therefore,  af- 
fect the  negotiability  of  the  note  sued  upon. 

We  are  further  confirmed  in  this  view  by 
reference  to  the  contract.  That  instrument 
provides  that  the  consideration  for  the  prop- 
erty to  be  transferred  to  the  makers  of  the 
note  was  to  be  paid  in  part  cash  and  in  part 
by  promissory  notes  of  even  date,  due  three 
months,  six  months,  and  nine  months  from 
date.  Here  is  the  promise  of  the  makers  of 
this  note  that  it  shall  be  a  negotiable  note, 
for  all  promissory  notes  are  negotiable.  In- 
deed, the  appellant  in  his  answer  describes 
the  Instrument  sued  upon  as  "said  promis- 
sory not&"  As  was  said  by  Lord  Campbell, 
C.  J.,  in  Jury  v.  Barker,  El.  BL  &  El.  459, 
where  the  promise  to  pay  in  the  note  was  "as 
per  memorandum  of  agreement" : 

"The  note  here  is  an  absolute  and  uncondition- 
al promise  as  to  the  payer,  the  payee,  the 
amount,  and  the  date.  If  the  addition  of  the 
words  in  question  make  the  promise  conditional, 
it  is  on  the  defendant  to  show  that  and  he  has 
not  done  so." 

In  the  present  case,  the  app^ant  not  only 
failed  to  show  that  the  promise  was  condi- 
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ttonal,  bat  actually  showed  that  it  was  nn- 
conditioDa]  and  anqnalifled,  both  by  the  con- 
tract  referred  to  and  In  bis  answer.  It  far- 
ther appears  from  tlie  erldenoe  that  the  ap- 
pellee purchased  the  note,  paying  full  valne, 
within  a  Tery  few  days  after  its  execution 
and  long  before  any  claimed  breach  of  the 
executory  contract  attempted  to  be  Inter- 
posed in  appellant's  answer. 
Judgment  affirmed. 

FRANKLIN  and  CUNNINGHAM,  JJ..  coo- 
cur. 

(17  Aril.  490)  — =• 

SLAUGHTER  v.  SLAUGHTER.     (No.  1475.) 

(Supreme  Court  of  Arizona.     Feb.  10,  1818.) 

Appeal  from  Superior  Court,  Cocfaiae  County ; 
Alfred  C.  Lock  wood.  Judge. 

Action  by  John  H.  Slaughter  against  R.  L. 
Slaughter.  From  a  judgment  for  plaintiff,  de- 
fendant appeals.    Affirmed. 

Richardson  ft  White,  of  Douglas,  for  appel- 
lant EUinwood  ft  Ross,  of  Bisbee,  and  S.  H. 
Morris,  of  Globe,  for  appiellee. 

PER  CURIAM.  The  parties  have  stipulated 
that  this  case  shall  abide  the  decision  and  judg- 
ment in  case  numbered  1476, 154  Pac.  1040,  just 
decided.  The  record  is  the  same  as  in  that  case, 
except  in  the  date  of  maturity  of  note  and  panQr 
plaintiff. 

Judgment  is  accordingly  affirmed. 

<I7  Ariz.  491)  -== 

BRUTINEL  ▼.  NTGRBN.     (No.  1469.) 
(Supreme  C!ourt  of  Arizona.    Feb.  10,  1916.) 

1.  Pbincipai,  akd  Agent  <8=5»124— Action  fob 
CoMPK.N.sATioN— Question  of  I/aw  ob  Fact. 

In  an  action  to  recover  for  effecting  the  sale 
of  defendant's  property,  where  the  inferences  to 
be  reasonably  drawn  from  the  undisputed  facts 
were  such  that  men  might  not  reasonably  dif- 
fer concerning  them,  the  question  was  one  of 
law  for  the  court. 

[Ed.  Note. — For  other  cases,  see  Principal  and 
Agent,  CenL  Dig.  i  724;    Dec.  Dig.  «=:>124.] 

2.  Appeal  and  E^bbob  «=>1CK)1  —  Review  — 
Vebdict. 

In  such  case,  if  there  was  any  evidence  rea- 
sonably tending  to  support  the  judgment  for 
plaintiff,  it  ought  to  be  sustained. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  f|  3922,  392a-3934;  Dec 
Dig.  «=9l001.] 

3.  Pbincipai,  and  Agent  «=»155— Acts  or 
Agent— AuTHOBiTT. 

A  principal  is  not  responsible  for  contracts 
which  he  has  neither  directly  nor  indirectly  au- 
thorized, since  the  primary  object  of  an  agency 
is  to  brmg  the  principal  mto  contractual  rela- 
tions with  third  parties. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Agent,  Cent  Dig.  §{  674-582;  Dec.  Dig.  «=» 
155.] 

4.  Appeal  and  Ebbob  ^=»970— Tbial  <s=359 
— Habmless  Erbob— Obdeb  of  Pboof. 

The  mere  order  of  proof  is  not  vital,  but 
is  within  the  legal  discretion  of  the  trial  judge, 
and  his  allowance  of  evidence  of  the  agent's  acts 
before  proof  of  the  agency  to  do  the  particular 
act  in  question,  was  not  reversible  error. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  C!ent  Dig.  {{  3849-3851;   Dec.  Dig, 
970;    Trial,  Cent.   Dig.  §§  138-140,  142, 
""46;   Dec.  Dig.  «=>59.] 


143, 


5.  Principal  and  Agent  4=9l23 — Aawsr^B 
AoTROBirr— Pkoot. 

Onie  nature  and  extent  of  an  agcnt'a  au- 
thority must  ultimately  be  established  only  by 
tracing  it  to  its  source  in  some  word  or  act  of 
the  alleged  principal,  as  the  agent  cannot  eoafer 
authority  upon  himself,  or  make  himself  agent 
merely  by  acting  aa  such,  or  saying  that  be  is 
an  agent 

[Ed.  Note. — For  other  cases,  see  Principal  and 
Agent.  Cent  Dig.  H  420-429;  Dee.  Dig.  «=»123.] 

6.  Pbincipai,  and  Agent  «=al  —  Natttrk  of 
Relation— "AoENCT. ' ' 

"Agency"  has  its  conception  in  something 
lawful  that  a  person  may  do,  and  a  delegation 
by  such  person  to  another  of  the  power  biw- 
fully  to  do  that  thing. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Agent,  Cent  Dig.  {  1;    Dec.  Dig.  «=>!. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Agency.] 

7.  Principal  and  Agent  «=»93— "Gkneral 

AOENCT." 

A  "general  agency"  does  not  confer  upon 
the  agent  a  universal  or  unlimited  authority. 
or  make  him  alter  ego;  but  the  exercise  of  his 
authority  is  limited  to  that  which  is  expressir 
conferred,  broadened  by  the  apparent  authority, 
upon  which  third  persons  exercising  doe  care 
may  rely,  to  do  all  acts  within  the  ordinary 
and  usual  scope  of  the  business  he  is  empower- 
ed to  transact  The  scppe  of  a  general  agency 
ia  ordinarily  much  less  restricted  than  that  of  a 
special  agency,  though  the  distinction  from  a 
special  agency  is  not  a  distinction  of  principle, 
but  mere^  a  difference  in  the  actual  measure  of 
authority. 

[Ed.  Note. — For  other  cases,  see  Principal  and 
Agent,  C^t  Dig.  {  247 ;   Dec.  Dig.  ®=>03. 

For  other  definitions,  see  Words  and  Phrases, 
ITirst  and  Second  Series,  General  Agency.] 

8.  Principal  and  Agent  «=s>94  —  "Special 
Agency." 

The  authority  to  do  a  single  thing,  perhaps 
in  a  specific  way,  is  a  "special  agency,"  the 
scope  of  which  is  ordinarily  much  more  restrict- 
ed than  that  of  a  general  agency,  though  the 
principal's  liability  for  acta  within  the  agenfs 
power  is  the' same  as  that  of  a  general  agent; 
the  difference  being  merely  in  the  actual  meas- 
ure of  the  agent's  power. 

[Ed.  Note. — For  other  cases,  see  Principal  and 
Agent,  Cent  Dig.  ${  248,  249;  Dec.  Dig.  «=> 
04. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Special  Agency.] 

9.  Pbincipal  and  Agent  «=>147— Rights  or 
Thibd  Pabties— iBxtbnt  of  Agent's  Ad- 
thoritt. 

The  mere  fact  that  one  is.  dealing  with  an 
agent,  whether  the  agency  is  general  or  apecial, 
is  a  danger  signal;  and  one  dealing  with  an 
agent,  if  he  would  bind  the  principal  ia  bound 
to  ascertain,  not  only  the  fact  of  the  agency,  but 
the  nature  and  extent  of  the  authority. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Agent,  Cent  Dig.  Si  528-533;  Dec.  Dig.  «=> 
147.] 

10.  Pbincipal  and  Agent  «=>119  —  JRioHra 
OF  Thibd  Pa rtieb— Extent  of  Aotbobitt— 
Burden  of  Proof. 

In  such  case,  if  either  the  nature  or  the  ex- 
tent of  the  agent's  authority  is  controverted,  the 
burden  is  on  the  third  party  dealing  with  bim 
to  establish  it. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Agent,  Cent  Dig.  {{  391-401;    Dec.  Dig.  «=3 

1X17.  J 
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IL  Prikcipai.  A.ND  AoxKT  «=>102  —  Special 
Agency— Delegation  o»  Authobitt. 

An  agent  employed  to  manage  a  drug  store, 
and  during  the  course  of  such  employment  spe- 
cially authorized  to  offer  it  for  sale,  while  im- 
pliedly authorized  to  do  all  the  acts  naturally 
and  ordinarily  done  in  such  cases,  bad  no  im- 
plied authority  to  employ  a  aabagent  to  sell  the 
drug  store,  good  will,  and  fixtures  at  the  expense 
of  his  principal,  as  such  act  was  not  naturally 
and  ordinarily  done  in  such  cases,  in  the  ab- 
sence of  any  custom  or  course  of  dealing  be- 
tween the  parties  justifyihg  the  extension  of 
the  agency  to  include  such  power. 

[EkI.  Note.— For  other  cases,  see  Principal  and 
Agent,  Cent  Dig.  {§  274-277,  847;  Dec.  Dig. 
<®=>102.] 

12.  Pbincipai.  and  Agent  «=s3l6&— Ratifica- 
tion— Knowledge  of  Facts. 

In  such  case  the  principal,  who  was  ignor- 
ant of  the  fact  that  the  agent  had  employed  a 
subagent  to  sell  the  drug  store  at  the  principal's 
expense,  could  not  be  bound  by  the  doctrine  of 
ratification,  since  ratification  rests  upon  knowl- 
edge of  the  facta  or  thing  to  be  ratified  and  vol- 
untary action  on  the  part  of  the  principal. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Agent,  Cent  Dig.  {{  627-633;  Dec.  EKg.  <gs> 
160.] 

13.  Estoppel  «=>56— Chanoe  of  Position. 

In  such  case  the  principal  was  not  liable 
on  the  ground  of  estoppel  where  the  subagent 
had  not  changed  his  situation  to  bis  detriment 
in  bis  reliance  upon  the  principal's  conduct 

[Ed.  Note.— For  other  cases,  see  Estoppel, 
Cent  Dig.  {  142 ;   Dec.  Dig.  «=»56.] 

14.  Pbingipal  and  Agent  €=>194  —  Action 
FOR  GOKUISaiONB— Inbtbugtionb. 

In  an  action  by  one  employed  by  defend- 
ant's s{>ecial  agent  to  sell  defendant's  drug 
store,  where  the  issue  was  whether  defendant 
had  authorized  the  special  agent  to  employ  plain- 
tiff at  her  expense,  the  jury  should  have  been 
instructed  to  find  a  Terdict  for  the  defendant 
if  sucb  employment  was  not  so  authorized,  un- 
less the  employment  if  unauthorized,  was  rati- 
fied by  the  principaL 

■  [Ed.  Note.— For  other  cases,  see  Principal  «nd 
Agent  CentDig.  {{  727-731 ;  DecDlg.  «=3l94.] 
1&  Appeal  and  Ebbob  «=>1066  —  Pbejttdi- 

CIAL   EbBOB— InSTBUCTION— lONOBINO   IS- 
SUES. 

In  such  action,  an  Instruction  that  the  sole 
question  was  whether  plaintiff  had  earned  a 
commission  according  to  the  terms  of  the  con- 
tract and  that  if  he  bad,  it  was  the  jury's  duty 
to  determine  the  amount  was  prejudicial,  as  ex- 
cluding from  the  jury's  consideration  the  issue 
of  the  authority  of  defendant's  special  agent  to 
employ  plaintiff,  and  in  fact  authorizing  the 
jury  to  determine  whether  they  thought  it  just 
or  desirable  that  defendant  should  be  held  lia- 
ble. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  4220;    Dea  Dig.  <S=>10<i6.] 

Appeal  from  Superior  Court,  Greenlee 
Comity;   A.  O.  McAllster,  Judge. 

Action  by  J.  E.  Nygren  against  Mr&  M. 
Brutlnel.  Judgment  for  plaintiff,  motion  for 
new  trial  denied,  and  defendant  appeals. 
Reversed  and  remanded. 

I*  Kearney,  of  Clifton,  for  appellant.  B. 
y.  Horton,  of  Clifton,  for  appellee. 

FRANKLIN,  J.  Two  important  doctrines 
familiar  to  the  law  of  agency  come  forward 
for  consideration  in  this  case:   The  one  bas 


to  do  with  the  appointment  of  an  agent  and 
the  nature  and  extent  of  his  authority;  the 
other  relates  to  the  doctrine  of  ratification 
and  agency  by  estoppel.  In  order  to  make 
this  judgment  intelligible  in  principle  and  In 
results,  we  shall  first  try  to  ascertain  and 
summarize  the  ultimate  or  cardinal  facts  to- 
be  gleaned  from  the  record,  without  an  at- 
tempt to  give  even  a  moderate  proportion  of 
the  detaUs.  Then  we  shall  discuss  and  ap- 
ply the  law  as  we  understand  it  The  court 
in  this  case,  and  properly  so,  allowed  great 
latitude  In  the  admission  of  testimony  from 
which  the  existence  of  an  agency  and  the 
authority  of  such  agent  to  do  the  particular 
act  In  controversy  may  be  Inferred.  It  is  our 
duty  to  give  this  evidence  Its  full  scope,  with' 
every  fair  and  reasonable  Inference  that  may 
be  derived  from  it  and  then  say  whether  the 
judgment  Is  supported  by  the  law  and  the 
facts. 

The  appellant,  -Mrs.  M.  Brutlnel,  Is  a 
French  .woman,  with  but  little  knowledge  of 
the  English  language.  She  was  the  owner  of  . 
a  drug  store  on  Chase  creek  in  the  town  of 
Clifton.  Mr.  C.  P.  Dunn,  a  druggist  by  pro- 
fession, Is  her  son-in-law.  Mr.  Dunn  in- 
duced Mrs.  Brutlnel  to  purchase  the  drug 
store,  add  on  the  faith  of  his  promise  to 
manage  the  business  she  invested  her  money 
In  it.  Some  time  after  the  purchase  of  the 
drug  store  Mr.  Dunn  decided  to  leave  Clifton 
to  engage  in  other  business.  Because  he  had 
been  Instrumental  In  getting  Mrs.  Brutlnel 
to  go  Into  the  drug  business  on  his  promise 
to  manage  it  for  her,  and  having  decided 
to  leave  Clifton,  Mr.  Dunn  wlsb6d  to  obtain 
for  Mrs.  Brutlnel  the  return  of  her  invest- 
ment To  this  end  he  Induced  Mrs.  Brutlnel 
to  allow  him  to  find  a  purchaser  for  the  busi- 
ness, which  she  did,  with  the  understanding 
that  any  purchaser  he  might  procure  would 
buy  it  upon  terms  and  conditions  satisfac- 
tory to  her.  In  the  latter  part  of  May,  1913, 
Mrs.  Brutlnel  sold  the  drug  store  to  Mr. 
David  Robblns  and  Mr.  W.  A.  Riker  for 
$4,000,  executing  to  them  her  bill  of  sale 
conveying  the  property ;  the  purchase  money 
in  part  being  evidenced  by  promissory  notes 
secured  by  a  chattel  mortgage.  The  appel- 
lee, Mr.  J.  E.  Nygren,  who  Is  also  engaged. 
in  the  drug  business,  claiming  that  Mra  Bru- 
tlnel is  indebted  to  him  on  account  of  the 
transaction,  brought  this  action  to  recover 
$1,450  for  his  servicea  The  employment  of 
Mr.  Nygren  had  its  origin  In  the  following 
letter  written  to  him  by  Mr.  Dunn: 

"Clifton  Drug  Company,  Mrs.  M.  Brutlnel, 
Prop. 

"Ollf ton,  Arizona,  February  13—12. 
"Mr.  Nygren:  Received  your  letter  to-night 
Also  the  other  reached  me  some  time  ago,  which 
I  immediately  answered  by  wire^care  Owl  Drug 
Store.  I  figured  that  anyway  Wayland  would 
know  just  where  to  reach  you.  Not  receiving 
answer  to  the  wire,  I  concluded  you  had  decided 
to  call  it  off.  In  the  wire  I  quoted  you  a  price 
of  850.00  on  the  fixtures  exclusive  of  jewelry 
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fixtures.  These  together  with  space  I  have 
rented  to  Mr.  Miller,  and  he  is  open  and  doing 
business.  Of  course,  since  quoting  you  the 
above  price,  I  have  continued  making  prepara- 
tions to  open  up,  and  now  expect  to  open  about 
next  Tuesday  or  Wednesday.  Tlie  outlooli  is 
certainly  very  favorable  here.  Every  one  seems 
to  be  kicking  at  the  new  manager  down  below. 
I  have  gone  to  considerable  expense  in  making 
the  store  presentable,  repainted  and  papered 
throughout,  put  in  new  linoleum  and  new  set 
wiring  and  new  electric  fixtures.  The  store 
will  be  as  good  as  new  and  will  look  better  than 
it  ever  did  when  we  reopen.  I  feel  now  it  would 
not  justify  me '  to  take  less  than  $1,000.00  for 
fixtures,  and  stock  to  be  invoiced  at  wholesale 
cost  If  you  cared  to  make  this  deal  on  this 
basis,  would  allow  you  5%,  or  if  you  can  get 
over  $1,000  for  fixtures,  which  you  should  be 
able  to  do,  you  could  have  all  above  this  amount. 
The  fixtures  and  fountain  together  cost  original- 
ly at  least  $2,500.00.  The  stock  I  have  bought 
since  is  only  staple  goods  and  in  moderate  quan- 
tities. Probably  stock  will  run  $1,000.00  in  all, 
making  the  whole  a  $2,000.00  proposition.  I 
do  not  think  the  outfit,  everything  considered, 
could  be  beat  at  this  price  anywhere,  and  I  feel 
confident  I  could  do  some  better  in  short  time 
if  I  hold  it.  If  you  decide  to  do  anything  let 
me  know  at  once,  as  I  am  carrying  ads  in  sev- 
eral big  daily  papers  and  will  sell  first  favorable 
opportunity.  Will  make  terms  on.  half,  if  de- 
sired, and  if  party  is  reliable.  With  best  wishes, 
I  am.       Yours  truly,  C.  P.  Dunn. 

"Miller  pays  $25.00  mo.   rent     This  would 
make  drug  dept  rent  $60.00  month." 

Mrs.  Bruttnel  was  never  Informed  of  the 
contents  of  this  letter.  She  had  no  knowl- 
edge whatever  that  it  had  been  written.  She 
never  knew  anything  at  all  at  any  time  about 
'  any  contract  or  promise  or  transaction  which 
Mr.  Dunn  bad  or  was  having  with  Mr.  Ny- 
gren.  Indeed,  she  never  knew  of  Mr.  Nygren, 
or  that  he  was  claiming  any  remuneration 
from  her,  until  the  summons  and  complaint 
were  served  upon  her  In  this  action.  She 
never  employed  the  plaintiff,  but  he  was  cm- 
ployed  by  Mr.  Dunn.  True  It  Is  that  Dunn 
was  her  agent,  authorized  to  manage  her  drug 
business;  and  true  It  is  that  he  was  her 
agent  specially  authorized  to  find  a  purchaser 
for  the  business,  the  sale  to  be  made  upon 
terms  and  conditions  Satisfactory  to  appel- 
lant Dunn  had  no  special  authority  and  no 
power  to  conclude  a  contract  for  the  sale 
and  purchase  of  the  drug  business.  His  au- 
thority was  expressly  limited  to  finding  a 
purchaser  satisfactory  to  the  principal.  The 
distinction  is  here  to  be  noted  between  the 
authority  given  to  an  agent  to  sell,  and  the 
authority  given  to  an  agent  merely  to  offer 
for  sale.  There  Is  not  a  scintilla  of  evidence 
that  the  authority  of  Dunn  Included  the  au- 
thority to  employ  the  appellee  at  the  expense 
of  the  appellant,  unless  such  a  power  may  be 
Implied  tifom  his  agency  to  manage  the  drug 
business  and  his  subsequent  special  authority 
to  find  a  satisfactory  purchaser  for  It.  Mr. 
Dunn  testified  that  when  be  wrote  the  lettei 
to  Mr.  Nygren,  which  Is  copied  herein,  he  was 
not  acting  for  Mra  Brutlnel,  but  solely  on 
his  own  Initiative,  for  himself  alone;  that 
he  never  told  her  anything  about  It,  and  If 
there  was  any  obligation  Incurred  It  was  his 


own,  and  not  Mrs.  Brutluel's.    Among  other 
Instructions,  the  court  gave  the  following : 

"Ton  are  instructed  that  if  you  lielieve  from 
the  evidence  that  the  plaintiS  was  employed  to 
find  a  purchaser  for  the  property  of  defendant, 
and  pursuant  thereto  did  find  a  purchase  wbo^ 
through  the  efforts  of  the  plaintiff,  purchased 
defendant's  property  in  question  upon  the  terms 
specified,  or  upon  terms  agreed  to  between  the 
defendant  and  such  purchaser,  and  that  the 
plaintiff  was  the  procuring  cause  of  the  sale, 
then  your  verdict  win  be  for  the  plaintiS. 

"As  the  case  la  presented  to  you,  the  sole  ques- 
tion is  whether  or  not  the  plaintiff  has  earned 
a  commission  according  to  the  terms  of  the  con- 
tract, and  in  case  you  decide  he  has  it  is  your 
duty  to  determine  the  amount  of  tliat" 

The  case  was  tried  to  a  jury,  which  gave 
the  appellee  a  verdict  for  $1,200.  Judgment 
followed  the  verdict  The  appeal  Is  from  the 
judgment  and  order  denying  the  motion  for 
a  new  trIaL 

At  the  close  of  the  plaintiff's  evidence,  and 
again  at  the  close  of  all  the  evidence  In  the 
case,  the  defendant  requested  an  Instruction 
In  the  nature  of  a  demuirer  to  the  evidence. 
The  court  refused  to  grant  either  of  these  re- 
quests, and  the  ruling  Is  assigned  as  error— 
the  ground  being  In  substance  that  there  is 
no  evidence  tending  to  show  that  Mr.  Dunn 
was  authorized  to  act  for  the  defendant,  or 
that  he  ever  did  act  for  the  defendant  in  em- 
ploying the  plaintiff;  that  If  he  did  so  act 
his  action  was  unauthorized  and  unratified 
by  defendant  Error  is  also  predicated  upon 
the  Instructions  given. 

[1,2]  A  careful  review  of  the  record  disclos- 
es that  the  facts  are  not  disputed.  It  is  only 
the  Inferences  which  can  reasonably  be  drawn 
from  them  that  give  rise  to  the  contentions 
here,  and  we  are  of  opinion  that  the  Infers 
enoes  to  be  drawn  from  the  facts  In  this  case 
are  such  that  men  may  not  reasonably  differ 
concerning  them.  The  question  Is  therefore 
one  of  law  for  the  court  However,  if  there 
be  any  evidence  reasonably  tending  to  support 
the  judgment  It  ought  to  be  sustained. 

[3]  The  primary  object  of  an  agency  is  to 
bring  the  principal  -into  contractual  relations 
with  third  parties — Into  privity  with  them: 
and  It  Is  elementary,  therefore,  to  say  that  a 
principal  is  not  responsible  for  contracts 
which  be  has  neither  directly  nor  indirectly 
authorized. 

"It  is  axiomatic  In  the  law  of  agency  tiiat  qo 
one  can  become  the  agent  of  another  except  by 
the  will  of  the  principal,  either  expressed  or 
implied  from  particular  circumstances;  that 
an  agent  cannot  create  in  himself  an  aotlmrity 
to  do  a  particular  act-  by  its  performance ;  and 
that  the  authority  of  an  agent  cannot'  l>e  proved 
by  his  own  statement  that  he  is  such."  Graves 
T.  Horton,  38  Minn.  68,  35  N.  W.  56a 

[4,  S]  Of  course,  the  mere  order  of  proof 
is  not  TitaL  This  is  within  the  legal  discre- 
tion of  the  trial  judge,  and  if  be  allows  evi- 
dence of  the  agent's  acts  before  proof  of  the 
agency  to  do  the  particular  act  In- question, 
it  will  not  be  reversible  error,  provided  proof 
of  such  agency  is  estaMlshed  at  some  stage 
of  the  trial.  But 'where  the  nature  and  ex- 
tent of  an  agent's  authority  is  directly  iiv 
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volred,  It  must  never  be  lost  sight  of;  and 
this  cannot  be  too  strongly  emphasized,  that 
it  ultimately  may  be  established  only  by  trac- 
ing it  to  its  source  in  some  word  or  act  of 
the  alleged  principal.  The  agent  certainly 
cannot  confer  authority  upon  himself,  or 
make  himself  agent,  merely  by  acting  as  such, 
or  saying  that  be  is  one.    Mr.  Mechem  says : 

"The  agent's  authority,  moreover,  may  not  be 
shown  merely  by  provmg  that  ne  acted  as 
agent.  A  person  can  no  more  make  himself  agent 
by  bis  own  acts  only  than  he  can  by  his  own 
declarations  or  statements.  If  his  acts  can  be 
connected  with  the  principal  in  some  way,  as 
by  showing  that  the  principal  knew  of  them  and 
assented  to  them,  a  different  result  ensues; 
and,  where  tiie  acts  are  of  such  a  public  or  inti- 
mate nature,  so  notorious,  or  so  long  continued 
as  reasonably  to  justify  the  inference  that  the 
principal  must  have  known  of  them,  and  would 
not  have  permitted  them  to  continue  if  they 
were  unauthorized,  evidence  of  them  is  admis- 
sible as  against  the  alleged  principaL"  Mechem 
on  Agency,  §  289. 

[6-8]  The  fundamental  idea,  therefore,  or 
seed  grain,  so  to  speak,  of  agency,  has  its  con- 
ception in  something  lawful  tiiat  a  person 
may  do,  and  a  delegation  by  such  person  to 
another  of  the  power  lawfully  to  do  that 
thing.  So  this  agency  has  been  catalogued 
according  to  its  kind,  as  either  general  or 
special.  The  basic  error  of  appellee's  case  is 
in  giving  a  broader  application  to  the  term 
"general  agency"  than  its  significance  war- 
rants. 

"If  by  express  appointment,  or  by  long  acqui- 
escence, recognition,  or  course  of  dealing,  one 
man  has  conferred  upon  another  the  character 
of  one  po^sMsing  the  requisite  authority  to  rep- 
resent him  in  a  general  way  during  some  more 
or  less  continuous  period  in  the  transaction  of 
all  of  his  business  of  a  certain  idnd,  or  at  a 
particular  place,  or  to  perform  all  acts  of  a  cer- 
tain kind  or  class,  he  must  be  held  to  have  con- 
ferred upon  him  the  attributes  and  powers  in- 
herent in  the  character  so  bestowed.  Such  an 
agent  the  law  denominates,  for  convenience  sake, 
a  general  agent  But  if,  on  the  other  hand,  in 
a  single  instance,  either  by  express  terms  or 
by  liis  conduct,  he  confers  upon  the  other  the 
character  of  one  having  authority  to  do  a  single 
thing,  perhaps  in  a  specific  way,  he  must  be  held 
to  have  conferred  upon  him  those  attributes  and 
powers,  and  those  only,  which  are  inherent  in 
that  character.  This  agent,  for  the  same  conven- 
ience, is  termed  a  special  agent."  Mechem  on 
Agency,  {  737. 

The  distinction  ordinarily  drawn  between 
a  general  and  special  agency  is  often  artifl- 
dal  and  unsatisfactory.  The  scope  of  the  au- 
thority of  a  special  agent  is  ordinarily  much 
more  restricted  than  that  of  a  general  agent; 
iHit  when  it  is  said  that  "if  the  special  agent 
exceeds  his  instructions  the  principal  is  not 
llpund,"  while  "if  the  general  agent  exceeds 
his  instructions,  the  principal  wUl  be  bound," 
the  statement  is  entirely  misleading.  So  far  as 
the  authority  of  an  agent  involves  the  rights 
of  innocent  third  persons,  who  hare  relied 
upon  the  character  bestowed  upon  the  agent, 
the  principal  is  bound  equally  by  the  author- 
ity which  be  actually  gives  and  by  that  whidi 
by  his  own  act  he  appears  to  give,  and  thiS' 
Is  .tme,  whether  we  call  the  agency  a  special 
or  general  one.    The  general  agent's  authori- 


ty is  not  universal;  it  Is  not  an  onllmited 
one.  He  is  not  alter  ego,  but  the  exercise  of 
his  authority  Is  .limited  to  that  which  is  ex- 
pressly conferred,  broadened  by  the  apparent 
authority,  upon  which  third  persons  exercis- 
ing due  care  may  rely,  to  all  acts  within  the 
ordinary  and  usual  scope  of  the  business  he 
was  empowered  to  transact  In  other  words, 
every  agency  Is  so  far  general  that  it  must 
cover,  not  only  the  precise  thing  to  be  done, 
but  whatever  usually  and  rationally  belongs 
to  the  doing  of  It  To  be  a  general  agent  one 
does  not  have  to  be  one  of  unlimited  powers. 
As  said  by  Mr.  Mechem :  • 

"It  is  none  the  less  true,  however,  as  has  been 
seen,  that  the  scope  of  toe  general  agent's  au- 
thority must  not  b«  exceeded.  Each  acting 
within  the  scope  of  the  authority  conferred, 
binds  his  principal;  each  acting  beyond  that 
scope  binds  himself  only  or  no  one.  But  while 
these  rules  applying  to  the  two  classes  are  alike 
in  kind,  they  differ,  as  has  been  shown,  in  de- 
gree. It  is  believed,  however,  that  this  differ- 
ence is  one  of  degree  only,  and  not  of  principle." 
Mechem  on  Agency,  i  742. 

In  a  New  York  case  Mr.  Justice  Cionistock 
says: 

"There  are  in  the  books  many  loose  expres- 
sions concerning  the  distinction  between  a  gen- 
eral and  special  agency.  The  distinction  itself 
is  highly  unsatisfactory,  and  will  be  found  quite 
insufficient  to  solve  a  great  variety  of  cases.  It 
is  not  profitable  to  dwell  upon  that  distinction. 
Underlying  the  whole  subject  there  is  this  fim- 
damental  proposition:  That  a  principal  is 
bound  only  by  the  authorized  acts  of  bis  agent 
This  authority  may  be  proved  by  the  instrument 
which  creates  it ;  and  beyond  the  terms  of  the 
instrument,  or  of  the  verbal  commission,  it  may 
be  shown  that  the  principal  has  held  the  agent 
out  to  the  world  in  other  instances  as  having 
an  authority  which  will  embrace  the  particular 
act  in  question.  •  •  ♦  Bnt,  in  whichever 
way  this  is  done,  it  cannot  be  hmited  by  secret 
instructions  of  the  principal  on  the  one  hand, 
nor  can  it  be  enlarged  by  the  unauthorized  rep- 
resentation of  the  agent  on  the  other.  These 
prindples,  I  think,  are  elementary."  Mechanics' 
Bank  v.  New  Tork  &  New  Haven  H.  H.  Co.,  13 
N.  Y.  B99.  ^ 

An  excellent  statement  of  the  matter  is  to 
be  bad  In  a  quotation  from  1  Minor's  Insti- 
tutes, 206,  found  in  the  case  of  Cross  v.  A., 
T.  A  S.  F.  R.  R.  Co.,  141  Mo.  at  page  147,  42 
S.  W.  at  page  679,  as  follows : 

"Whether  the  authority  be  general  or  limited, 
the  servant  (agent)  cannot  charge  the  master 
(principal)  if  he  exceeds  it  He  is,  of  course, 
more  likely  to  transcend  the  bounds  of  a  nar- 
row than  of  an  extended  power;  but  the  prin- 
ciple in  either  case  is  the  same.  Within  liis 
commission,  he  binds  his  master  (principal); 
beyond  it,  he  does  not  Whilst,  then,  we  must 
distinguish  clearly  between  a  general  agent  and 
a  special  agent,  it  is  not  because  there  is  a  di-' 
versity  in  the  leading  principle  which  deter- 
mines the  master's  (principal's)  liability,  but 
merely  in  order  to  adjust  the  actual  measure  of 
it" 

See,  also;  Gore  t.  (>uiada  Life  Assur.  Co., 
119  Mich.  136,  77  N.  W.  650. 

[I,  It]  The  mere  fact  that  one  Is  dealing 
with  an  agent,  whether  the  agency  be  gener- 
al or  special,  should  be  a  danger  signal,  and 
like  a 'railroad  crossing  suggests  the  duty  to 
"stop,  look,  and  listen,"  and  if  he  would  bind 
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tbe  principal  is  bound  to  ascertain,  not  only 
the  fact  of  agency,  but  tbe  nature  an^  extent 
of  the  authority,  and  in  case  either  Is  contro- 
verted the  burden  of  proof  U  upon  him  to  es- 
tablish It.  In  fine,  he  must  exercise  due  care 
and  caution  In  the  premises. 

"  •  •  •  Unusual  and  unnatural  acts  are 
not  to  be  tolerated,  strained  constructions  are  to 
be  avoided,  inferences  of  facts  are  to  be  limited 
to  those  which  are  reasonable,  natural  and  ordi- 
nary, and,  as  has  been  so  often  pointed  out,  in- 
ferences are  to  be  drawn  only  from  facts  for 
which  the  principal  is  responsible,  and  not  from 
mere  considerations  of  convenience  or  policy. 
The  mere  fact  that  one  is  found  to  be  a  general 
agent  justifies  neither  the  court  nor  jury  in 
guessing  that  given  acts  are  within  the  scope  of 
bis  authority.'*^  Id.  §  740.  • 

Conceding,  for  the  purposes  of  this  case 
only,  that  when  JM r.  Dunn  employed  the  plain- 
tiff to  find  a  purchaser  for  tbe  drug  business, 
he  was  acting  aa  the  agent  of  Mrs.  Brutlnel, 
and  not  on  bis  own  account,  a  concession 
which  Is  by  no  means  justified  as  an  infer- 
ence from  the  disclosed  facts,  is  the  act  in 
controversy  fairly  included  within  the  limits, 
or  as  it  is  ordinarily  stated  within  tbe  scope 
of  Dunn's  authority  either  express  or  im- 
plied? If  it  Is,  the  principal  is  bound ;  if  It 
is  not,  the  act  of  the  agent  binds  himself 
alono  or  no  one.  In  other  words,  do  the  facts 
and  circumstances  of  this  case  justify  this 
inference  that  Mr.  Nygren  was  employed  as 
the  principal's  agent  under  such  circumstanc- 
es as  to  reasonably  warrant  the  conclusion 
that  Mrs.  Brutlnel  has  taken  the  subagent  as 
her  agent  and  become  liable  for  his  compensa- 
tion? 

[11]  This  inference  Is  sought  to  be  justified 
from  the  fact,  and  the  only  facts  traceable  in 
the  record  to  any  word  or  conduct  of  hers, 
that  Mrs.  Bmtlnel  employed  Mr.  Dunn  as 
her  agent  to  manage  the  drug  business,  and 
during  the  course  of  such  employment  epe- 
dally  authorized  him  to  offer  the  same  for 
sale.  Thus  an  express  authority  Is  given 
by  the  principal  to  Mr.  Dunn  to  manage  the 
drug  store,  and  this  express  authority  carries 
with  it  every  power  necessary  and  proper  to 
be  done  In  the  case  in  hand  to  effectuate  the 
purpose  for  which  the  authority  in  question 
was  created.  Where  nothing  is  indicated  to 
the  contrary,  there  are  many  things  connect- 
ed with  such  duties  involving  discretion, 
judgment  and  choice  of  methods  that  it 
would  not  be  unreasonable  for  third  persons 
dealing  with  such  an  agent  to  rely  upon  the 
presumption  that  he  possessed  those  powers 
commensurate  with  his  undertaking,  and 
which  are  usually  and  properly  exercised  by 
other  similar  agents  under  like  circumstanc- 
es. In  other  words,  it  carries  with  It  the 
implied  power  to  do  all  those  acts  naturally 
and  ordinarily  done  in  such  cases.  But  such 
an  implied  agency  is  not  to  be  extended  by 
construction  beyond  tbe  obvious  purposes 
for  which  it  is  apparently  created.  Clearly 
such  an  agency  cannot  imply  the  authority 
in  Mr.  Dunn  to  employ  a  subagent  to  sell  the 
drug  store,  good  will,  and  fixtures  at  the 


expense  of  Mrs.  Brutlnel,  because  such  acts 
are  not  naturally  and  ordinarily  done  in  sudi 
cases,  and  there  Is  nothing  in  tbe  record  to 
show  any  usage  and  custom  prevailing  In 
similar  cases,  or  any  course  of  dealing  be- 
tween the  parties,  that  would  justify  the  ex- 
tension of  the  agency  to  include  any  such 
power.  So  with  the  special  authority  given 
to  Mr.  Dunn  to  find  a  purchaser  for  the  busi- 
ness. Here  his  authority  was  expressly  lim- 
ited to  tbe  power  to  find  a  purchaser  satis- 
factory to  the  principal.  From  such  author- 
ity it  cannot  be  implied  as  a  matter  of  law 
that  Mr.  Dunn  had  the  power  to  bind  bis 
principal  by  an  agreement  to  pay  another 
commission  for  making  a  sale,  because  the 
agent  must  have  special  authority  to  bind 
his  principal  by  tbe  promise  to  pay  commis- 
sions, and  the  evidence  falls  to  disclose  any 
fact,  either  by  word  or  conduct,  or  any  usage 
and  custom  prevailing  in  similar  caa«s,  or 
any  course  of  dealing  between  the  parties 
that  would  justify  any  presumption  that  Mrs. 
Brutlnel  authorlsied  Mr.  Dunn  to  perform 
the  act  in  question,  or  that  she  has  by  any 
conduct  logically  and  rationally  tending  to 
that  end  led  Mr.  Nygren,  who  must  himself 
exercise  due  care  and  caution  in  tbe  pranls- 
es,  reasonably  to  believe  that  such  antbority 
had  been  conferred  and  accordingly  to  act 
upon  such  belief.  In  fine,  the  fact  that  Dunn 
was  her  general  agent  In  managing  the  drug 
store  and  her  special  agent  to  offer  it  fof 
sale  wbuld  not  justify  Mr.  Nygren  in  guessing 
that  the  act  of  Mr.  Dunn  in  employing  him 
as  subagent  at  the  expense  of  Mrs.  Brutlnel 
was  within  the  scope  of  Mr.  Dunn's  author^ 
ity. 

There  is  an  utter  failure  to  trace  the  source 
of  his  reliance,  if  he  did  so  rely,  to  any  word 
or  act  of  tbe  principal  that  would  justify  him 
in  concluding  that  Mrs.  Brutlnel  Is  liable 
by  reason  of  her  consent  to,  or  conenrrence 
In,  the  employment  Notwithstanding  tbe 
difficulty  in  some  cases  of  ascertaining  the 
extent  of  an  agent's  power,  the  general  rule 
is  that  a  person  dealing  with  an  agent  takes 
the  risk.  To  the  objection  that  no  one  would 
be  wiUing  to  deal  with  an  agent  upon  this 
basis  Chief  Justice  Shaw  said: 

"This  objection,  we  think,  is  answered  by  the 
consideration,  that  no  one  is  bound  to  deal  with 
the  agent.  Whoever  does  so  is  admonished  of  the 
extent  and  limitation  of  the  agent's  authority, 
and  must,  at  his  own  peril,  ascertain  the  fact, 
upon  which  alone  the  authority  to  bind  the  con- 
stituent depends.  Under  an  authority  bo  pe- 
culiar and  limited,  it  is  not  to  be  presumed  that 
one  would  deal  with  the  agent,  who  had  not 
full  confidence  in  his  honesty  and  veracity,  aid 
in  the  accuracy  of  his  books  and  accounts.  To 
this  extent,  the  seller  of  the  goods  trusts  the 
agent,  and  if  he  is  deceived  by  him  he  has  so 
right  to  complain  of  the  principal.  It  is  he  him- 
self, and  not  the  principal,  who  trusts  the  agent 
beyond  the  expressed  limits  of  the  power;  and 
therefore  the  maxim,  that  where  one  of  two  in- 
nocent persons  must  suffer,  he  who  reposed  con- 
fidence in  the  wrongdoer  must  bear  tbe  loss,  op- 
erates in  favor  of  tbe  constituent,  and  not  m 
favor  of  the  seller  of  the  goods."  Muasey  v- 
Beecher,  3  Gush.  (57  Mass.)  5U. 
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(Concerning  this  "maxim''  Mr.  Mecbem 
says: 

"There  are,  as  has  elsewhere  been  pointed  out, 
many  loose  statements  to  be  found  in  the  books 
to  'the  effect  that  there  is  a  general  principle  of 
the  law  that,  where  one  of  two  innocent  persons 
must  suffer  by  the  act  of  a  third,  that  one  should 
bear  the  loss  by  whose  act  the  loss  was  made 
possible,-  or  who  enabled  the  wrongful  act  to  be 
committed,  or  who  first  reposed  trust  and  con- 
fidence in  the  wrongdoer,  and  the  like.  As  a 
matter  of  fact,  notwithstanding  these  general 
statements,  there  is  no  such  general  principle  as 
that  which  is  thus  declared.  Like  many  other 
alleged  maxims,  this  one  contains  only  a  half 
truth  at  most,  and  its  use  seems  to  be  resorted 
to  only  to  cover  loose  reasoning  or  to  span  a 
gap  without  noticing  it"    Mechem  on  Agency,  { 

[12]  But  It  Is  urged  that  Mrs.  Brutlnel  Is 
bound  upon  the  doctrine  of  ratification.  Rat- 
ification must  necessarily  rest  upon  knowl- 
edge of  the  facts  or  tiling  to  be  ratified. 
Knowledge  of  the  facts  and  voluntary  action, 
however,  are  as  essential  here  as  elsewhere, 
and  the  principal,  by  accepting  what  he  was 
entitled  to  from  the  agent.  In  ignorance  that 
a  subagent  had  been  employed,  does  not  rati- 
fy his  appointment  But,  conceding  that 
Dunn  attempted  to  act  for  Mrs.  Brutlnel  in 
employing  Nygren,  she  was  in  entire  ignor- 
ance of  that  fact  when  she  consummated  the 
sale  with  Rlker  and  Robblos.  See  Servant 
V.  McCampbeU,  46  Colo.  292,  104  Pac.  394; 
Rice  V.  Post,  78  Hun,  547,  29  N.  Y.  Supp.  553 ; 
Craver  v.  Bouse,  138  Mo.  App.  251, 120  S.  W. 
686 ;  Ballentlne  v.  Mercer,  130  Mo.  App.  605, 
109  8.  W.  1087;  Benham  v.  Ferris,  159  Mich. 
632,  124  N.  W.  538;  Hanbacli  v.  Corrigan, 
7  Kan.  App,  489,  54  Pac.  129 ;  Sims  v.  St 
John,  105  Ark.  680,  152  S.  W.  284,  43  L.  R.  A. 
(N.  S.)  796 ;  Carroll  v.  Tucker,  2  Misc.  Rep. 
397,  21  N.  T.  Supp.  952. 

In  one  jarisdlction  it  is  said: 

"The  right  of  sale  is  one  of  the  most  valuable 
rights  incident  to  the  ownership  of  property, 
and  it  ought  not  to  be  restricted  for  other  than 
cogent  reasons.  Unless  some  public  interest  or 
paramount  private  right  renders  a  curtailment 
necessary,  the  owner  of  any  character  of  proper- 
ty should  have  the  unhampered  riglit  to  sell  it 
with  the  entire  world  as  a  market.  If  another 
person,  unauthorized  by  the  owner,  assistB  an 
agent  in  making  a  sale,  is  it  right  and  just  to 
hold  that,  if  apprised  of  what  has  been  done  by 
such  assistant  or  subagent  and  the  fact  that 
the  agent  has  promised  compensation  by  the 
owner,  the  latter  cannot  accept  the  terms  offer- 
ed by  the  purchaser  without  becoming  liable  to 
such  subagent?  Under  such  circumstances,  it 
cannot  be  claimed  that  tfae  owner  has  misled  the 
subagent;  nor  will  consummation  of  the  sale 
without  compensating  him  place  him  in  any 
worse  position  than  he  would  be  in  if  the  sale 
should  be  abandoned.  It  is  true  that  one  can- 
not adopt  ^art  of  an  unauthorized  contract  with- 
out adopting  tfae  whole;  but  the  contract  sub- 
mitted to  Mrs.  Williams,  and  the  one  she  adopt- 
ed, was  the  contract  for  the  sale  of  the  land,  and 
not  the  contract  between  Miller  and  Straub. 
It  was  not  stipulated  in  the  contract  of  sale  that 
she  should  pay  Straub  for  services  rendered.  It 
is  true,  when  she  adopted  thot  contract  she  had 
knowledge  of  the  other  contract  and  of  the  serv- 
ices rendered  by  Straub;  but  as  the  latter  con- 
tract was  unauthorized  by  her,  as  she  had  done 
nothing  to  induce  Straub  to  render  the  services, 
as  her  consummating  the  sale  without  remuner- 


ating him  would  place  him  In  no  worse  position 
than  he  was  already  in,  and  as  she  bad  the  pow- 
er and  right,  independent  of  that  contract,  to 
sell  her  land  to  the  proposed  purchaser,  she  bad 
the  right,  in  the  forum  of  conscience  as  well  as 
at  the  bar  of  the  law,  to  accept  the  terms  of  .the 
contract  of  sale  without  ratifying  the  contract 
between  Miller  and  Straub,  either  upon  the 
ground  of  adoption  or  estoppel."  Williams  v. 
Moore,  24  Tex.  Civ.  App.  402,  58  S.  W.  963. 

But  this  authority  goes  somewhat  farther 
than  the  holding  In  most  jurisdictions  as  to 
what  amounts  to  the  ratification  of  an  un- 
authorized contract,  but  under  the  facts  of 
that  case  it  may  correctly  be  placed  upon  the 
failure  to  establish  an  agency  by  estoppel. 

"The  general  rule  of  law  is  that  if  an  agent. 
In  the  conduct  of  his  agency,  employs  a  sub- 
agent  without  authority  to  bind  bis  principal, 
expressly  given  or  fairly  presumptive  from  the 
particular  circumstances  or  the  usage  of  busi- 
ness, the  subagent  must  look  to  his  immediate 
employer  for  his  pay,  and  has  no  claim  for  com- 
pensation against  the  agent's  principal,  between 
whom  and  the  subagent  no  privity  exists."  Jen- 
kins V.  Funk  (C.  C.)  33  Fed.  915;  Jones  v. 
Brand,  106  Ky.  410,  50  S.  W.  679;  BonweU  v. 
Howes,  2  N.  T.  Supp.  717;  Rice  v.  Post.  78 
Hun,  547,  29  N.  Y.  Supp.  553 ;  Atlee  v.  Fink, 
75  Mo.  100,  42  Am.  Rep.  385:  2  0.  J.  p.  778, 
{  445;   Mechem  on  Agency,  $  1701. 

[13]  Nor  has  the  plaintiff  established  an 
estopiwl,  for  he  has  not  changed  his  situation 
to  his  detriment  in  reliance  uiion  the  princi- 
pal's conduct 

"The  estoppel  works  in  favor  of  the  third  par- 
ty who  has  dealt  in  good  faith  with  the  agent 
upon  the  strength  of  the  representations  made 
by  the  principal."  4  Modem  American  Law,  p. 
20,  I  24. 

[14]  The  learned  Judge  of  the  trial  court 
misapprehended  the  law  in  his  charge  to  the 
jury.  In  submitting  the  first  Instruction 
quoted,  the  right  of  the  plaintiff  to  recover 
was  not  made  to  depend  upon  whether  Mrs. 
Brutlnel  had  agreed  directly  or  Indirectly  to 
pay  him  a  commission  or  not  The  Issue 
whether  or  not;  Mrs.  Brutlnel  authorisied 
Dunn  either  directly  or  Indirectly  to  employ 
Nygren  at  her  expense  was  so  Important  that 
the  jury  should  have  been  instructed  to  find 
a  verdict  for  the  defendant,  If  such  employ- 
ment was  not  so  authorized,  unless  the  em- 
ployment. If  unauthorized,  was  In  some  way 
ratified  by  Mrs.  Brutlnel.  The  agreement  of 
Dunn  with  the  plaintiff  would  not  bind  the 
defendant  unless  she  authorized  him  to  con- 
tract for  her  or  ratified  the  contract  when 
made,  or  by  reason  of  her  representations  to 
the  plaintiff,  who  relied  thereupon  to  his  det- 
riment, she  is  estopped  to  deny  the  employ- 
ment 

[1 S]  The  last  instruction  quoted  is  particu- 
larly prejudicial,  for  It  excluded  from  the 
jury  a  consideration  of  the  most  important 
issue  In  the  case,  and  In  effect  authorized  the 
Jury  to  determine  whether  In  their  judgment 
they  thought  it  just  or  desirable  that  the  de- 
fendant should  be  held  liable  in  this  case. 
No  other  parts  of  the  charge  did  or  could 
cure  these  errors. 

"The  court,  however,  in  cases  of  this  sort, 
should  carefully  instruct  the  jury  as  to  their 
function  in  the  matter,  and  as  to  the  rules  of 
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law  by  which  they  are  to  be  piided.  That  func- 
tion is  not  to  determine  whether  the  jury  think 
..'t  might  be  jast  or  desirable  or  appropriate  or 
convenient  that  the  alleged  principal  should  be 
held  in  the  given  case,  but  to  decide  whether,  ac- 
cording to  the  rules  of  law,  the  alleged  princi- 
pal has  in  fact  by  word  or  conduct  authorized 
the  assumed  agent  to  perform  the  act  in  qae»- 
tion,  or  has,  by  conduct  rationally  and  logical- 
ly tending  to  that  end,  led  the  other  party,  who 
has  himself  exercised  due  care  and  caution,  rea- 
sonably to  believe  that  such  authority  has  been 
conferred  and  to  act  upon  snch  belief.  What 
the  legal  rules  are  which  govern  such  situations 
should  be  explained  by  the  court;  and  it  is  the 
duty  of  the  jury  to  apply  to  the  facts  in  the  case 
the  rules  of  law  given  them  by  the  court.  It  is 
not  for  juries  to  make  the  law  of  agency." 
Mecbem  on  Agency,  {  297. 

Upon  the  uncbntrorerted  evidence  In  tbe 
record  the  plaintUTs  employment  was  by 
Dvmn,  and  between  the  plaintiff  and  defend- 
ant no  privity,  express  or  implied,  exists,  and 
neither  by  ratification  nor  estoppel  Is  she 
under  any  obligation  to  compensate-  him. 
To  snstaln  the  judgment  tn  this  case  it  would 
be  necessary  to  hold  that  the  jury  tn  arriving 
at  their  verdict  have  a  legal  right.  In  the  ab- 
sence of  any  evidence  In  regard  thereto,  to 
conjecture  and  assume  necessary  and  ccmtrol- 
llng  facta,  which,  under  the  law,  is  beyond 
the  province  of  a  Jury.  The  plaintiff  may 
have  a  valid  claim  for  remuneration.  If  he 
has,  the  wrong  defendant  has  been  selected  to 
pay  it  It  follows,  from  the  views  we  have 
expressed,  that  the  request  for  an  Instructed 
verdict  should  have  heen  given.  On  the  facts 
contained  in  tbe  record,  no  Judgment  should 
have  been  rendered  against  the  defendant. 

For  the  reasons  given,  the  Judgment  is  re- 
versed, and  tbe  cause  remanded  for  proceed- 
ings consistent  herewith. 

ROSS,  C.  J.,  and  CUNNINGHAM,  J.,  con- 
cur. 

07  Ariz.  60«) 

TBOUTNER  v.    STATE.      (No.   894.) 
(Supreme  Court  of  Arizona.     Feb.  10,  1910.) 

INTOXICATIRQ   LigiTOKS   «=9l31  —  OFFENSES — 

Unlawful  Sale— Intent. 

Cionst.  art  23,  §  1,  declares  that  every  per- 
son who  selb  any  intoxicating  liquor  shall  be 
guilty  of  a  misdemeanor.  Pen.  Code  1913,  {  24, 
8ubd.  4,  defining  the  classes  of  persons  capable 
of  committing  crimes,  excepts  those  who  commit 
the  act  under  a  mistake  of  fact  which  disproves 
any  criminal  intent  Accused,  charged  .with 
selling  intoxicating  liquors,  asserted  that  he 
did  not  know  of  the  Intoxicating  nature  of  the 
liquors.  Held,  that  while,  as  respects  crimes  in- 
volving moral  turpitude,  criminal  intent  or 
guilty  knowledge  is  an  essential  element,  that 
rule  does  not  apply  to  a  violation  of  the  prohibi- 
tion amendment. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  C!ent  Dig.  {f  140,  161 ;  Dec.  Dig.  «=> 
131.] 

Appeal  from  Superior  Court,  Maricopa 
County;   K.  C.  Stanford,  Judge. 

I.  E.  Troutner  was  convicted  of  selling 
and  disposing  of  intoxicating  liquors,  and  he 
appeals.   Affirmed. 


J.  J.  C!ox  and  James  E.  Kelson,  both  of 
Phoenix,  tax  appellant  Wiley  E.  Jones,  Attj. 
Gen., ,  and  Leslie  C.  Hardy  and  Geo.  W. 
Harben,  Asst  Attys.  Gen.,  for  the  Statie. 

ROSS,  C  J.  Appellant  was  tried  and  con- 
victed upon  an  Information  charging  him 
,wlth  the  crime  of  selling,  exchanging,  giving, 
bartering,  and  disposing  of  certain  intoxi- 
cating liquors.  He  was  tried  by  a  Jury  and 
found  guilty.  From  the  Judgment  of  convic- 
tion he  appeals. 

The  appellant  asked  the  court  to  instruct 
the  Jury  as  follows: 

"If  yon  believe  from  the  evidence  in  this  case, 
bejrond  a  reasonable  doubt,  that  the  drink  sold  in 
this  case  was  intoxicating  as  alleged  in  the  in- 
formation, but  still  further  believe  that  at  the 
time  defendant  sold  the  same  he  sold  it  honestly 
believing  it  was  not  intoxicating,  then,  in  such 
event,  the  defendant  would  not  be  ruil^,  and  it 
will  become  your  duty  to  acquit  him." 

This  requested  instruction  was  refused  by 
the  court,  and  the  jury  was  told  by  tbe 
court: 

"That  the  law  of  this  state  does  not  permit 
one  to  sell  intoxicating  liquor  and  then  be  heard 
to  say  that  he  did  not  know  that  the  liquor 
^as  intoxicating.  He  is  bound  under  the  law 
to  know.  The  law  presumes  that  when  be  aells 
liquor  he  knows  what  he  is  selling:  that  is, 
whether  it  is  intoxicating  or  not  The  prohi- 
bition amendment  is  intended  to  prevent  any 
traffic  in  intoxicating  liquors.  No  excuses  are 
recognized  or  ^rmitted.  If  one  sells  intoxicat- 
ing liquor,  he  is  liable.  It  is  his  duty  to  know 
what  he  sells,  and  he  cannot  guess  at  it  or  rely 
upon  some  one  else's  statement" 

The  appellant  complains  of  the  ooart's  re- 
fusal to  give  the  requested  instruction  and 
of  the  submission  to  the  Jury  as  the  law  of 
this  state  of  the.  converse  of  tbe  proposition 
contained  in  his  request. 

The  prohibition  amendment  (article  23,  | 
1)  reads: 

"Every  person  who  sells,  exchanges,  gives, 
barters,  or  disposes  of  any  ardent  spirits,  ale. 
beer,  wine,  or  intoxicating  liquor  of  any  kind 
to  any  person  in  the  state  of  Arizona,  •  •  • 
shall  be  guilty  of  a  misdemeanor.    •    •    • " 

In  crimes  Involving  moral  turpitude,  crim- 
inal intent  or  guilty  knowledge  Is,  of  course, 
generally  recognized  as  an  essential  element 
This  is  true  whether  the  offense  be  one  at 
common  law  or  by  statute.  Society  iiBs  so 
developed  and  extended  that  it  has  become 
necessary,  in  order  to  protect  it  to  pass 
many  laws  forbidding  things  to  be  done  or 
commanding  things  to  be  done,  the  neglect  to 
do  or  the  doing  whereof  had  theretofore  been 
regarded  as  innocent  and  permissible.  Most 
crimes  falling  under  this  head  are  designated 
as  malum  prohibitum  in  contradistinction  to 
those  crimes  that  are  bad  in  themselves  and 
in  which  criminal  Intent  or  guilty  knowledge 
is  essential. 

That  the  Legislature  may  make  tbe  doing 
of  an  act  or  the  neglect  to  do  something  a 
crime  in  the  absence  of  criminal  Intent  is 
well  settled.  The  Intent  of  the  Legislature 
therefore,  in  any  given  piece  of  legislation. 


4=>For  other  coses  sea  same  topic  and  KBY-NUMBER  tn  all  Kay-Mumbarad  Digests  and  loAtzaa 


Digitized  by 


Google 


Ariz.) 


TBOUTNER  v,  STATE 


1049 


is  the  controlling  factor.    It  is  said  in  8  R. 
C.  L.  62: 

"Whether  a  criminal  intent  or  guilty  knowl- 
edge ia  a  necessary  element  of  a  statutory  of- 
fense ia  a  matter  of  conatrnctlon  to  be  deter- 
mined from  the  language  of  the  statute,  in  view 
of  its  manifest  purpose  and  design.  There  are 
many  instances  in  recent  times  where  the  Legis- 
lature in  the  exercise  of  the  police  power  has 
prohibited,  under  penalty,  the  performance  of  a 
specific  act  The  doing  of  the  inhibited  act 
constitutes  the  crime,  and  the  moral  turpitude 
or  purity  of  the  motive  by  which  it  was  prompt- 
ed and  knowledge  or  ignorance  of  its  criminal 
character  are  immaterial  circumstances  on  the 
question  of  guilt.  The  only  fact  to  be  determin- 
ed in  these  cases  is 'whether  the  defendant  did 
the  act.  In  the  interest  of  the  public  the  burden 
is  placed  upon  the  actor  of  ascertaining  at  his 
penl  whether  his  deed  is  within  the  prohibition 
of  any  criminal  atatute." 

In  Commonwealth  v.  Weiss,  130  Pa.  247,  21 
Atl.  10,  11 IJ.  B.  A  530,  23  Am.  St  Rep.  182, 
the  defendant  was  charged  with  Tiolating  a 
law  forbidding  the  sale  of  oleomargarine,  and 
be  defended  on  the  ground  of  ignorance  of 
the  nature  and  quality  of  the  article  sold. 
The  court  stated  the  rule  we  are  now  consid- 
ering 80  well  that  we  quote  at  some  length: 

"Whether  a  criminal  intent,  or  a  guilty  knowl- 
edge, ia  a  necessary  ingredient  of  a  statutory 
offense,  therefore,  is  a  matter  of  construction. 
It  is  for  the  Legislature  to  determine  whether 
the  public  injury,  threatened  in  any  particular 
matter,  is  such  end  so  great  as  to  justify  an 
absolute  and  indiscriminate  prohibition.  Even 
if,  in  the  honest  prosecution  of  any  particular 
trade  or  business,  conducted  for  the  manufacture 
of  articles  of  food,  the  product  is  healthful  and 
nutritions,  yet,  if  the  opportunities  for  fraud 
and  adulteration  are  such  as  threaten  the  pub- 
lic health,  it  is  undoubtedly  in  the  power  of  the 
Legislature,  either  to  punish  those  who  know- 
ingly traffic  in  the  fraudulent  article,  or,  by  a 
sweeping  provision  to  that  effect,  to  prohibit 
the  manufacture  and  sale  altogether.  The  ques- 
tion for  us  to  decide,  therefore,  is  whether  or 
not,  from  the  language  of  the  statute,  and  in 
view  of  the  manifest  purpose  and  design  of  the 
same,  the  Legislature  intended  that  the  legality 
or  illegality  of.  the  sale  should*  depend  upon  the 
ignorance  or  knowledge  of  the  party  charged. 
The  statute  in  question  was  an  exercise  of  the 
police  power,  and  the  act  was  sustained  upon 
this  ground,  not  only  in  this  court,  but  also  in 
the  Supreme  Court  of  the  United  States.  Pow- 
ell V.  Com.,  5  Cent  Rep.  890,  114  Pa.  265  [7 
Atl.  913,  60  Am.  Rep.  350] ;  Powell  v.  Pennsyl- 
vania, 127  U.  S.  678  [8  Sup.  Ct  992],  32  L.  Ed. 
253.  The  prohibition  is  absolute  and  general ; 
it  could  not  be  expressed  in  terms  more  explicit 
and  comprehensive.  The  statutory  definition 
of  the  offense  embraces  no  word  implying  that 
the  forbidden  act  shall  be  done  knowingly  or 
willfully,  and,  if  it  did,  the  design  and  purpose 
of.  the_  act  would  be  practically  defeated.  The 
intention  of  the  I.«gislature  is  plain,  that  per- 
sons engaged  in  the  traffic  shall  engage  in  it  at 
their  peril,  and  that  they  cannot  set  up  their 
ignorance  of  the  nature  and  qualities  of  the 
commodities  they  sell,  as  a  defense." 

The  language  in  our  prohibition  amend- 
ment Is  "absolute  and  general."  "Every  per- 
son" who  (not  he  who  knowingly  or  with 
guilty  knowledge)  sells  Intoxicating  liquor 
"shall  be  guilty."  It  is  all  comprehensive"— 
it  excludes  none.  It  makes  the  act  of  sale  of 
the  forbidden  article  a  crime.  He  who  would 
avoid  any  violation  of  its  terms  must  not  sell 
intoxicating   liquor,   and,    having   done  the 


thing  forbidden,  be  may  not  excnse  his  act 
upon  ignorance  of  the  fact  of  its  intoxicating 
quality.  He  is  Irrebuttably  presumed  to  know 
the  quality  of  the  article  sold,  and  if  It  turns 
out  to  be  intoxicating  he  may  not  escape  up- 
on the  plea  of  ignorance.  To  construe  the 
prohibition  amendment  otherwise  we  would 
have  to  insert  words  not  found  therein. 

In  ascertaining  the  intent  of. the  lawmak- 
ing body  In  the  enactment  of  this  prohibition 
law,  sight  of  its  purpose  should  not  be  over- 
looked. Unquestionably,  the  purpose  was  to 
place  a  ban  upon  the  traflSc  in  intoxicating 
liquors,  and  this  purpose  would  be  frustrated, 
if  not  entirely  destroyed.  If  ignorance  of  the 
intoxicating  quality  of  the  article  sold  could 
be  Interposed  as  a  defense.  Ignorance  of 
the  law  never  excuses,  and  the  rule  Is  as  ab- 
solute that  Ignorance  of  the  f&ct  never  ex- 
cuses if  that  be  the  declaration  of  the  law- 
making body. 

The  rule  announced  has  been  almost  uni- 
versally the  one  adopted  by  the  courts  of  the 
country  in  the  construction  of  similar  stat- 
ute^. The  courts  that  have  adopted  a  dif- 
ferent rule  have  either  been  Influenced  by 
special  statutes,  or  have.  In  our  opinion, 
pursued  an  erroneons  course  of  reasoning. 
Where  ignorance  of  the  fact  has  been  held 
a  good  defense,  we  think  too  much  stress 
has  been  given  to  the  rights  of  the  defend- 
ant and  too  little  consideration  of  the  rights 
of  society.  While  it  may  seem  a  serious 
hardship  to  inflict  punishment  upon  one 
who  has  acted  innocently,  yet  the  fact  re- 
mains that  the  act  was  of  his  own  volition, 
generally  fruitful  of  benefits  to  him  and 
inimical  to  the  rights  of  the  general  publia 
He,  then.  In  our  opinion,  sbonld  sufller  and 
the  general  policy  of  the  law  prevail.  This 
can  be  only  when  the  rule  is  unbending. 

The  courts  holding  that  the  maxim  of  the 
criminal  law,  "Ignorantia  facti  excusat,"  ap- 
plies seem  to  be  limited  to  Ohio,  North  Car- 
olina, and  Texas.  Farrell  t.  State,  32  Ohio 
St  456,  30  Am.  Rep.  614;  SUte  v.  PoweU, 
141  N.  C.  780,  53  S.  E.  615,  6  L.  R.  A.  (N.  S.) 
477;  Walker  v.  State,  50  Tex.  Cr.  R.  495,  98 
S.  W.  843. 

Texas  has  a 'general  statute  providing  that: 

"If  a  person  laboring  under  a  mistake  as  to 
a  particular  fact_  shall  do  an  act  which  would 
otherwise  be  criminal,  he  is  guilty  of  no  oftense." 
Vernon's  Ann.  Pen.  Code  1916,  art  46. 

And  it  was  held  In  Patrick  v.  State,  45 
Tex.  Cr.  R.  587,  78  S.  W.  947,  that  this  statute 
was  applicable  to  all  offenses,  unless  special- 
ly excepted.  We  And  no  fault  with  that 
holding ;  the  language  of  the  statute  is  broad 
enough  to  apply  to  crimes  both  malum  pro- 
hibitum and  malum  In  se.  The  Texas  de- 
cisions, however,  are  relied  upon  by  appel- 
lant for  a  reversal,  because  he  says  subdi- 
vision 4  of  section  24,  Penal  Code  1913,  is 
like  the  Texas  statute  Just  quoted.  Section 
24  provides  that: 

"All  persons  are  capable  of  committing  crimes 
except  those  belonging  to  the  following  classes: 
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*  •  •  (4)  Persons  who  committed  the  act  or 
made  the  omission  charged  under  an  ignorance 
or  mistake  of  fact,  which  disproves  any  crimi- 
nal intent" 

This  clearly  has  reference  to  crimes  In 
which  "criminal  intent"  or  guilty  knowl- 
edge is  an  essential  ingredient  It  Is  mani- 
fest by  the  language  Itself  as  also  by  the 
whole  context  of  section  24.  The  other  "per- 
sons" mentioned  in  section  24  as  Incapable 
of  committing  crimes  are  children  under  14 
years  of  age,  not  knowing  the  wrongfulness 
of  their  acts,  and  idiots,  lunatics,  and  Insane 
persons  etc. — ^persons  incapable  of  having 
or  entertaining  a  criminal  intent  Persons 
of  sound  mind  and  unquestioned  mental  com- 
petency, and  therefore  capable  of  committing 
crimes,  may,  in  those  cases  In  which  a  crim- 
inal intent  is  essential,  plead  as  a  defense 
ignorance  or  mistake  of  fact  for  the  pur- 
pose  of  disproving  any  criminal  intent 
They  are,  for  the  purposes  of  their  defense, 
placed  In  the  same  category  with  persons 
mentally  Incompetent  to  form  a  criminal  In- 
tent, but,  in  that  class  of  acts  the  mere  do- 
ing of  which  Is  made  by  law  the  crime  re- 
gardless of  the  purpose  or  intent,  persons 
of  sound  mind  are  not  entitled  to  immunity 
because  of  Ignorance  or  mistake  of  fact 
Therefore  subdivision  4  can  only  have  ref- 
erence to  those  crimes  in  which  a  "criminal 
intent"  is  necessary.    12  Cyc.  147. 

In  United  States  v.  Stofello,  8  Ariz.  461, 
76  Pac  611,  the  defendant  was  charged  with 
selling  intoxicating  liquor  to  an  Indian  in 
violation  of  the  laws  of  Congress.  The  court 
held  the  Ignorance  of  the  defendant  that  the 
person  to  whom  the  sale  was  made  was  an 
Indian  was  no  defense,  in  this  language: 

"It  will  be  noted  that  the  statute,  in  plain 
terms,  makes  the  selling,  giving,  or  disposing  of 
intoxicating  liquor  to  an  Indian,  a  ward  of  the 
government,  under  the  charge  of  an  Indian 
superintendent  or  agent,  a  crime.  The  word 
'knowingly'  is  not  used  in  the  act  nor  is  any 
word  of  similar  import  found  therein.  An  ex- 
amination of  the  authorities  has  satisfied  us 
that  the  offense  created  by  the  statute  is  of  that 
class  of  crimes  in  which  knowledge  or  guilty 
intent  is  not  an  essential  ingredient  and  need 
not  be  proven.  The  doin^  of  the  prohibited 
thing  is  made  an  offense,  without  regard  to  the 
purpose  or  intent  Such  crimes  are  in  the  na- 
ture of  police  regulations.  Imposing  criminal 
penalties  for  their  violation,  without  regard  to 
purpose  or  Intent  The  object  of  such  statutes 
is  to  require  surh  diligence  as  will  render  their 
violation  impossible ;  the  end  sought-  being  the 
protection  ot  the  public" — citing  cases. 

We  have  in  our  statutes  many  laws  for  the 
protection  of  chUdren ;  thus  it  is  a  crime  to 
sell  or  give  to  any  minor  intoxicating  liq- 
uor, or  to  permit  a  minor  under  16  years  of 
age  to  enter  any  saloon  or  place  of  enter- 
tainment where  intoxicating  liquors  are  sold, 
or  to  sell,  give,  or  furnish  to  any  minor  un- 
der 18  years  of  age  cigars,  cigarettes,  cig- 
arette paper,  smoking  or  chewing  tobacco  of 
any  kind  or  character,  or  to  use  vulgar  or 
obscene  language  In  the  presence  of  any 
cbUd,  and,  if  it  be  required  that  guilty  knowl- 


edge or  criminal  intent  is  essential  to  a  con- 
viction under  these  statutes,  it  would  result 
in  few  convictions  and  would  largely  nullify 
and  defeat  the  purpose  of  the  laws. 

Haynes  v.  State,  U8  Tenn.  709,  105  S.  W. 
251,  13  L.  R.  A.  (N.  S.)  559,  121  Am.  St  Bep. 
1055,  12  Ann.  Cas.  470,  is  a  leading  case  In 
whidi  the  court  discusses  both  views  here 
contended  for,  but  sustains  the  proposition 
that  Ignorance  of  fact  is  no  defense  in  cases 
of  this  character.  In  that  case  the  court 
said: 

"It  is  the  sale  of  intoxicating  liquors  without 
license  which  the  statute  prohibits,  and  it  is 
unlawful  to  sell  intoxicating  ll(^uor  of  any  char- 
acter without  license.  This  being  so,  the  s^er 
must  find  out  at  his  peril  whether  the  liquor  he 
proposes  to  sell  is  intoxicating  or  not  Guilty 
knowledge  is  not  by  the  statute  made  an  in- 
gredient of  the  offense." 

In  the  case  and  the  note  thereto  (12  Ann. 
Cas.  471,  472)  the  cases  bearing  upon  the 
point  show  that  the  great  weight  of  author- 
ity sustains  the  proposition  quoted  in  the  de- 
cision. We  are  well  satisfied  that  the  court 
did  not  err  in  Its  refusal  to  give  the  Instrac- 
tion  requested  by  appellant,  and  that  It  cor- 
rectly stated  the  law  in  the  Instruction  given. 

Judgment  is,  accordingly,  affirmed. 

FRANKLIN  and  CUNNINGHAM,  JJ..  con- 
cur. 

a?  Ariz.  513) 
STURGEON  V.  STATE.    (No.  383.) 
(Supreme  Court  of  Arizona.     Feb.  12,  19ia) 

1.  COMMEBCE  «=>14— INTOXICATIRQ  LlQUOES 
®=9lT  —  INTEBSTATE  COIUISBCE  —  Pbohibi- 
TTON. 

The  Webb-Kenyon  Act  (Act  Cong.  Mardi 

1,  1913,  c.  90,  S7  Stat  699  [U.  S.  Comp.  St 
1013,  ji  8739]),  having  divested  intoxicating  liq- 
uors of  their  interstate  character,  they  become 
subject  to  the  state  police  power,  and  Const 
art.  23,  §  1,  prohibiting  the  disposal  or  introduc- 
tion into  the  state  ot  intoxicating  liquors,  is 
valid,  not  being  an  interference  with  interstate 
commerce,  notwithstanding  Congress  alone  can 
regulate  such  commerce. 

[EM.  Note. — For  other  cases,  see  Commerce, 
Cent.  Dig.  U  30,  92;  Dec.  Dig.  <S=>14;  Intoxi- 
cating Liquors,  Cent  Dig.  {{  21-23;  Dec  I>ig. 
C=17.) 

2.  iMTOxicA'nNO  LiqnoBS  4s>139— Oficnscb 

— iNTBODUCnON   INTO    STATE. 

As  Const  art  23,  §  1,  prohibiting  the  sale 
of  intoxicating  liquors  or  the  introduction  into 
the  state,  does  not  make  the  drinking'  of  intoxi- 
cants an  offense,  the  introduction  into  the  state 
of  intoxicating  liquors  intended  for  accused's 
own  use  is  not  an  offense,  and  the  fact  that  they 
were  intended  for  his  own  use  may  be  shown 
as  a  defense, 

[Ed.  Note. — For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  f  149;   Dec:  Dig.  «=>139.] 

S.  Indictment  and  Infobkation  ®=>123— 
Duplicity — '  'Bring'  ' — "I  ntboduck.  ' ' 

An  information  charging  that  accused  did 
unlawfully  "bring"  and  "introduce"  intoxicating 
liquor  into  the  state  from  outside  is  not  duplic- 
itous  as  charging  the  offense  of  bringiag,  and 
the  offense  of  introducing,  intoxicating  liquor 
into  the  state,  tor  in  view  of  Pen.  Code,  {  941. 
requiring  words  to  be  construed  in  their  usoal 
acceptance,  the  two  words  must  be  construed  as 
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STnonyroous,  diari^g  the  single  offense,  de- 
nounced by  Const,  art.  23,  §  1,  of  Introdacing 
intoxicating  liquor  into  the  state. 

[15d.  Note.— For  oUier  cases,  see  Indictment 
and  Information,  Gent.  Dig.  fj  334-400;  Dec. 
Dig.  «=s>125. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Bring;    Introduce.] 

4.  INTOXICATINO    LlQDOBS    €=»222  —    IKDIOT- 

MBNT — Negative  Offensxb. 

As  Const  art.  23,  S  1,  prohibiting  the  bring- 
ing into  the  state  of  intoxicating  liquors,  does 
not  specifically  except  intoxicants  intended  for 
personal  use,  though  the  bringing  of  such  liquors 
la  not  an  offense,  an  information  charging  the 
bringing  into  the  state  of  intoxicants  need  not 
negative  that  they  were  intended  for  personal 
nae;   that  b^g  a  matter  of  defense  to  be  urged. 

[Ed.  Note. — For  other  cases,  see  Intoxicating 
Ijquors,  Cent  Dig.  S§  240-248;  Dec.  Dig.  «=> 
222.] 

5.  Intoxicatino  Liquors  ®=3205— OrFXNSEs 
—Information— S0mciENCT. 

Under  Pen.  Code  1913,  H  943,  944,  requir- 
ing words  in  an  information  to  be  construed  in 
their,  ordinary  sense,  and  providing  that  no  in- 
formation is  insufiicient  by  reason  of  any  de- 
fect in  form  which  does  not  tend  to  the  prejudice 
of  a  substantial  right  of  the  defendant,  en  in- 
formation charging  that  accused  on  or  about  a 
certain  day  before  the  filing  of  the  information 
did  then  and  there  unlawfully  bring  and  intro- 
duce into  the  state,  from  outside,  intoxicating 
liquors,  to  wit  one  quart  of  wine,  is  sufficient 
to  state  an  offense,  under  Const  art  23,  S  1, 
prohibiting  the  introduction  into  the  state  of  in- 
toxicants, for  it  apprises  accused  of  the  charge 
against  him. 

[E!d.  Note.— For  other  cases,  see  Intoxicating 
Uqaors,  Cent  Dig.  f  225;  Dec.  Dig.  iS=>205.] 

6.  INTOXTCATINO    IiIQDOBS    $=»238— OFFENSBS 

— Defensks. 

One  bringing  intoxicants  into  the  state  does 
80  at  his  peril.  It  beings  a  matter  for  the  jury 
to  determine  whether  they  were  intended  for 
his  own  use. 

["Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  K  324-330;  Dea  Dig.  «=» 
2.3a] 

Appeal  from  Superior  Court,  Yuma  County ; 
Frank  Baxter,  Judge. 

W.  J.  Sturgeon  was  convicted  of  bringing 
and  introducing  into  the  state  intoxicating 
liquor,  and  he  appeals  Beversed  and  re- 
manded. 

Wupperman  &  WuK>ernian,  of  Yuma,  for 
appellant  Wiley  E.  Jones,  Atty.  Gen.,  and 
lieslie  C.  Hardy  and  Geo.  W.  Harben,  Asst 
Attys.  Gen.,  for  the  State.  John  H.  Campbell 
and  S.,L.  Klngan,  both  of  Tucson,  amid  curiae. 


PER  CURIAM.  The  appellant  was  tried 
and  convicted  under  an  information  that 
charged  him  with  bringing  and  introducing 
into  the  state  of  Arizona  from  outside  the  lim- 
its of  said  state  intoxicating  liquor,  to  wit, 
one  quart  of  wine.  He  demurred  to  the  in- 
formation on  the  ground  that  it  did  not  nega- 
tive that  it  was  introduced  for  his  personal 
use.  The  demurrer  was  overruled.  On  the 
trial  he  offered  to  prove  that  he  brought  the 
intoxicating  liquor  Into  the  state  for  his  per* 
sonal  use.    This  offer  of  proof  was  denied  by 


the  court.  From  the  judgment  of  conviction 
this  appeal  is  prosecuted,  the  appellant  as- 
signing as  errors  the  order  overruling  his  de- 
murrer and  the  refusal  of  his  offer  of  evi- 
dence of  intended  personal  use.  The  ques- 
tion, then,  as  to  whether  one  may  introduce 
into  the  state  of  Arizona  intoxicating  liquors 
for  his  i>ersonal  use,  is  squarely  presented 
for  decision. 

[1  ]  The  prohibition  amendment  to  the  Con- 
stitution (article  23,  §  1)  reads  as  follows: 

"Ardent  spirits,  .ale,  beer,  wine,  or  intoxicat- 
ing liquor  or  liquors  of  whatever  kind  shall  not 
be  manufactured  in  or  introduced  into  the  state 
of  Arizona  under  any  pretense.  Every  person 
who  sells,  exchanges,  gives,  barters,  or  disposes 
of  any  ardent  spirits,  ale,  beer,  wine,  or  intoxi- 
cating liquor  of  any  kuid  to  any  person  in  the 
state  of  Arizona,  or  who  manufactures,  or  in- 
troduces into,  or  attempts  to  introduce  into  the 
state  of  Arizona  any  ardent  spirits,  ale,  beer, 
wine,  or  intoxicating  liquor  of  any  kind,  shall 
be  guilty  of  a  misdemeanor  and  upon  conviction 
shall  be  imprisoned  for  not  less  than  ten  days 
nor  more  than  two  years  and  fined  not  less  than 
twenty-five  dollars  and  costs  nor  more  than 
three  hundred  dollars  and  costs  for  each  of- 
fense; provided,  that  noUiing  in  this  amendment 
contained  shall  apply  to  the  manufacture  or 
sale  of  doiatured  alcohoL" 

Three  crimes  are  defined  and  denounced 
by  this  section :  (1)  The  traffic  in  intoxicating 
liquors;  (2)  the  manufacture  of  intoxicating 
liquors;  and  &)  the  introducing  or  attempt 
to  introduce  into  the  state  of  intoxicating  liq- 
uors. 

The  offense  with  which  the  appellant  is 
charged  falls  within  the  third  class.  It  is 
his  contention  that  the  provisions  of  the  con- 
stitutional amendment  making  it  a  crime  to 
introduce  into  the  state  intoxicating  liquors 
is  unconstitutional  as  an  attempt  to  regulate 
interstate  commerce.  There  can  be  no  mis- 
taking the  meaning  of  the  language  used  in 
the  amendment  with  regard  to  the  Introduc- 
tion of  Intoxicating  liquors;  it  plainly  and 
clearly  attempts  to  forbid  and  iRinlsh  every 
person  "who  •  •  •  introduces  into,  or 
attempts  to  introduce  into  the  state  of  Ari- 
zona" intoxicating  liquors. 

In  Brown  v.  State,  17  Ariz.  ,  152  Pac. 

578,  we  had  occasion  to  refer  to  the  source 
from  which  our  prohibition  amendment  to 
the  Constitution  was  taken.  It  was  found  to 
be  a  rescript,  with  such  modifications  as  to 
make  it  applicable  to  the  state,  from  the  act 
of  Congress  regulating  trade  and  intercourse 
with  the  Indian  tribes. 

In  United  States  v.  Holllday,  3  Wall.  407- 
416  as  li.  Ed.  182),  Justice  MUler,  in  search- 
ing for  the  meaning  of  the  congressional  act 
which  we  adopted,  said: 

"The  act  in  question,  although  it  may  partake, 
of  some  of  the  qualities  of  those  acts  passed  by 
state  Legislatures,  which  have  been  referred  to 
the  police  powers  of  the  states,  is,  we  think, 
still  more  clearly  entitled  to  be  called  a  regula- 
tion of  commerce.  'Commerce,'  says  Chief  Jus- 
tice Marshnll,  in  the  opinion  in  Gibbons  v. 
Ogden  [9  Wheat  1,  6  L.  Ed.  23),  to  which  we 
BO  often  turn  with  profit  when  this  clause  of 
the  Constitution  is  under  consideration,   'com- 
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merce  undoubtedly  Is  traffic,  but  It  Is  something 
more;  it  is  intercourse.'  The  law  before  us 
professes  to  regulate  traffic  and  intercourse  with 
the  Indian  tribes.  It  manifestly  does  both.  It 
relates  to  buying  and  selling  and  exchanging 
commodities,  which  is  the  essence  of  all  com- 
merce, and  it  regulates  the  intercourse  between 
the  citizens  of  the  United  States  and  those 
tribes,  which  is  another  branch  of  conuserce, 
and  a  very  important  one. 

"If  the  act  under  consideration  is  a  regulation 
of  commerce,  as  it  undoubtedly  is,  does  it  rc^ni- 
late  that  kind  of  commerce  which  isplaced  with- 
in the  control  of  Congress  by  the  Constitution? 
The  words  of  that  instrument  are:  'Congress 
shall  have  power  to  regulate  commerce  with  for- 
eign nations,  and  among  the  several  states,  and 
with  the  Indian  tribes.'  Commerce  with  for- 
eign nations,  without  doubt,  means  commerce 
between  citizens  of  the  United  States  and  citi- 
zens or  subjects  of  foreign  goTemments,  as  in- 
dividuals. And  so  commerce  with  the  Indian 
tribes  means  commerce  with  the  individuals 
ccmposing  those  tribes,  ^e  act  before  us  de- 
scribes this  precise  kind  of  traffic  or  commerce, 
and  therefore  comes  within  the  terms  of  the 
constitutional   provisions." 

That  feature  of  our  constitutional  amend- 
ment, .therefore,  that  undertakes  to  make  It 
a  crime  to  introduce  or  attempt  to  Introduce 
lotozicatlng  liquors  into  the  state,  under  the 
federal  decisions,  pertains  to  commerce,  the 
regulation  of  which  with  foreign  countries 
and  between  the  states  and  with  the  Indian 
tribes  is  exclusively  lodged  In  the  Congress. 

It  has  been  many  times  decided  by  the  courts 
that  Intoxicating  liquors  are  subjects  of  inter- 
state commerce  to  be  regulated  by  congres- 
sional legislation,  and  exempt  from  state  In- 
terference. 7  Cyc.  437,  and  authorities  under 
note  19;  Leisy  v.  Hardin,  135  U.  S.  100,  10 
Sup.  Ct  681,  34  I*  Ed.  128 ;  I*  *  N.  Rail- 
road Co.  V.  Cook  Brewing  Co.,  223  U.  S.  70, 
32  Sup.  Ct.  180,  56  L.  Ed.  355. 

Until  1890,  when  the  Wilson  Act  was  pass- 
ed (Art  Cong.  Aug.  8,  1800,  c.  728,  26  Stat 
313  [U.  S.  Conip.  St  1913,  {  8738]),  the  Inter- 
state character  of  Intoxicating  liquors  had 
been  considered  and  treated  as  that  of  other 
commoditie's  of  Interstate  trafBa  Thus,  It 
has  been  held  that  a  state  prohibition  law  did 
not  reach  or  affect  intoxicating  liquors  as  long 
as  they  remained  In  the  original  package. 
Leisy  V.  Hardin,  135  U.  S.  100,  10  Sup.  Ct. 
681,  34  I*  Ed.  128.  The  Wilson  Act  worked 
a  radical  change  in  the  law,  and  therefore 
those  decisions  rendered  by  the  United  States 
courts  prior  to  its  enactment  are  no  longer 
applicable  and  need  not  be  considered  In  de- 
termining the  power  of  the  state  to  suppress 
the  liquor  traffic.  Under  the  Wilson  Act,  in- 
toxicating liquors  when  Imported  Into  one 
state  from  another  Immediately  upon  delivery 
to  the  consignee,  whether  In  the  original  pack- 
age or  not,  become  subject  to  the  law  of  the 
state.  As  was  said  In  Delameter  t.  South 
Dakota,  205  U.  S.  93,  27  Sup.  Ct  447,  CI  L. 
Ed.  724,  10  Ann.  Cas.  733 : 

"In  other  words,  that  Congress,  sedulous  to 
prevent  its  exclusive  right  to  regulate  commerce 
from  interfering  with  the  power  of  the  states 
over  intoxicating  liquor,  by  the  WiUon  Act 
Adopted  a  special  rule  enabling  the  states  to 
extend  their  authority  as  to  such  liquor  shipped 
from  other  states  before  it  became  commingled 


with  the  mass  of  other  property  in  the  state  by 
a  sale  in  the  original  package.' 

The  Wilson  Act  did  not  divest  or  attempt 
to  divest.  Intoxicating  liquors  of  their  Inter- 
state commerce  character  further  than  to 
make  them  subject  to  the  local  laws  at  an 
earlier  date.  Prohibition  In  one  state  was 
no  Impediment,  under  the  Wilson  Act,  to  the 
shipping  or  transporting  of  Intoxicating  liq- 
uors therein,  and  the  interstate  traffic  in 
Intoxicating  liquors.  It  Is  well  known,  con- 
tinued to  thrive  and  prosper  with  little  abate- 
ment In  "dry"  territory,  notwithstanding  the 
Wilson  Act 

If  It  be  held  that  the  introduction  clause  of 
the  amendment  is  effective,  it  can  only  be  on 
account  of  decided  changes  wrought  in  the 
federal  laws  In  regard  to  Interstate  ship- 
ments of  Intoxicating  liquors.  Befbre  the 
passage  of  the  Webb-Kenyon  Act  under  all 
the  dedslons.  It  would  be  Ineffectual,  and  the 
question  Is :  How  far  and  to  what  extent  does 
the  Webb-Kenyon  Act  alter  the  law  ks  It 
formerly  existed?  That  act  Including  its 
title,  passed  on  March  1,  1913,  omitting  ex- 
traneous words,  reads- as  follows: 
"An  act  divesting  intoxicating  liquors  of  their 
interstate  character  in  certain  cases. 

« •    «    *    »f]jg    shipment    or    tranaportatioD 

•  ♦  •  of  *  •  ♦  intoxicating  liquor,  •  •  • 
from  one  state    •    *    •    into  anjr  other  state, 

•  •  •  which  •  •  •  intoxicating  liquor  is 
intended,  by  any  person  interested  therein,  to  be 
received,  possessed,  sold,  or  in  any  manner  naed, 
either  In  the  original  package  or  otherwise,  in 
\-iolation  of  any  law  or  such  state,  •  •  •  is 
hereby  prohibited."  U.  S.  SUts.  62d  Congren. 
Sesa.  3,  c.  90. 

As  to  the  purpose  and  meaning  of  the 
Webb-Kenyon  Act,  we  fail  back  upon  the 
opinion  of  the  United  States  Supreme  Court 
as  expressed  by  Justice  Day,  in  Adams  Ex- 
press Company  v.  Kentucky,  238  U.  6.  190- 
198,  35  Sup.  Ct  824,  826  (59  L  Ed.  1267.  Ann. 
Cas.  1915D,  1167): 

"That  the  act  did  not  assume  to  deal  with  aD 
interstate  commerce  sliipments  of  _  intoxicating 
liquors  into  prohibitory  territory  in  the  states 
is  shown  in  its  title,  which  expresses  the  pur- 
pose to  divest  hitoxicating  liquors  of  their  intei^ 
state  character  in  certain  caaei.  What  such 
cases  should  be  was  loft  to  the  Uatt  of  <A«  act 
to  develop.    •    •    • 

"It  would  be  difficidt  to  frame  language  more 
plainly  indicating  the  purpose  of  Congress  not 
to  prohibit  all  interstate  shipment  or  transporta- 
tion of  liquor  into  so-called  dry  territory,  and 
to  render  the  prohibition  of  the  statute  opera- 
tive only  where  the  liquor  is  to  be  dealt  with  in 
violation  of  the  local  law  of  the  state  into  which 
it  is  thus  shipped  or  transported.  Suck  akip- 
tncnts  are  prohiiUed  only  wheh  such  person 
interested  intenda  that  they  thall  he  potaeated. 
told,  or  used  tn  violation  of  anylano  of  the  «tat« 
wherein  they  are  received,  llius  far  and  no 
further  has  Congress  seen  fit  to  extend  the  pro- 
hibitions of  the  act  in  tdation  .to  interstate  ship- 
ments. Except  as  affected  by  the  Wilson  Act, 
which  permits  the  state  laws  to  operate  npoa 
liquors  after  termination  of  the  transportation 
to  the  consignee,  and  the  Webb-Kenyon  Act, 
which  prohibits  the  transportation  of  liquors 
into  the  state  to  be  dealt  with  tfaerdn  in  viola- 
tion of  local  law,  the  subject-matter  of  such 
interstate  shipment  is  left  untouched  and  re- 
mains witlrin  the  sole  /uri«dictton  of  Congrrsi 
under  the  federal  Constitution."    (Italics  oans> 
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In  Gherua  t.  State,  16  Ariz.  344,  146  Pac. 
404,  we  said,  concerning  the  prohibition 
amendment: 

"RvideDtly  the  main  purpose  and  controIHue 

firinciple  perrading  the  amendment  is  to  prohib- 
t  the  manufacture  in  Arizona,  and  to  prohibit 
tlie  disposal  thereof  to  any  person  in  Arizona 
in  any  way,  of  ardent  spirits,  ale,  beer,  wine, 
or  intoxicating  liquor  of  any  kind.  It  is  not 
questioned  in  this  case  that  the  state  may,  in 
the  proper  exercise  of  its  police  powers,  enact 
such  l^slation.  The  power  to  reKulate,  re- 
strain, or  prohibit  whatever  is  injurious  to 
the  pul>lic  health  and  morals  is  unlTersally  rec- 
ognized." 

It  being  settled  that  trafDc  In  Intoxicating 
liquor  In  this  state  is  a  crime.  It  follows 
that  the  shipment,  transportation,  or  intro- 
duction of  intoxicating  Uquor  into  the  Btate 
with  the  Intention  to  sell,  barter,  exchange, 
give  away,  or  dispose  of,  divests,  under  the 
Webb-Kenyon  Act,  snch  intoxicating  liquor 
of  Its  Interstate  commerce  character,  and 
leaves  the  state  free  In  the  exercise  of  its 
police  powers  to  denounce  such  introduction 
as  a  crime  and  to  prescribe  penalties  for  its 
commission.  In  other  words,  one  who  intro- 
duces intoxicating  liquor  into  the  state  with 
the  purpose  and  intention  of  violating  the 
laws  of  the  .state  by  disposing  of  the  same 
may  not  now  Interiwse  the  defense  that  he 
Is  engaged  In  interstate  commerce,  for  the 
reason  that  the  article  that  he  is  handUng 
has  been  divested  of  its  interstate  character 
by  the  Webb-Kenyon  Act.  Intoxicating  liquor 
in  the  aspect  of  being  "received,  possessed, 
or  kept,  or  in  some  way  used  in  a  manner 
prcdiiblted  by  the  laws  of  the  state  to  which 
it  is  to  be,  or  Is  In  fact,  imported,"  is  an  out- 
law and  divested  of  its  Interstate  character 
and  withdrawn  from  interstate  protection  at 
the  hands  of  the  federal  government.  South- 
ern Express  Company  v.  State,  188  Ala.  454, 
66  South.  115.  We  quote  further  from  the 
same  case: 

"For  the  reasons  above  stated,  we  are  of  the 
opinion  that  interstate  commerce  cannot,  since 
the  passage  by  Congress  of  the  Webb  law,  be 
used  as  a  subterfuge  by  common  carriers  or 
other  corporations,  firms,  or  persons  for  having 
in  their  possession  or  for  delivering  to  any  other 
person  liquors  intoided  to  be  used,  not  for  law- 
ful, but  for  unlawful,  purposes  in  the  state, 
"rhat  which  does  not  belong  to  commerce  is 
witliin  the  jurisdiction  of  the  police  power  of 
the  state,  and  that  which  does  belong  to  com- 
merce is  within  the  jnrisdiction  of  the  United 
States.'  Peirce  v.  New  Hampshire,  5  How.  604, 
12  L.  Ed.  2ry6;  In  re  Uohrer,  140  U.  S.  543,  11 
Sup.  Ct  865,  35  Ia  Ed.  572.  Intoxicating  liq- 
uors and  beverages  intended  for  unlawful  use 
in  Alabama  are,  in  so  far  as  the  state  of  Ala- 
bama is  concerned,  since  the  passage  of  the 
W'ebb  bill,  not  articles  of  commerce,  and  cannot 
claim  protection  as  such." 

What  is  said  by  the  Alabama  court  con- 
cerning the  status  of  Intoxicating  liquor  In 
that  state  fittingly  applies  and  well  defines 
Its  status  in  Arizona.  We  are  of  the  opinion 
that,  when  any  person  Introduces  or  attempts 
to  introduce  intoxicating  liquor  into  this  state 
wjth  the  purpose  and  intention  of  violating 
any  law  of  the  .state,  such  liquor  no  longer 
"belongs  to  commerce"  and  "Is  within  the 


Jurisdiction  of  the  police  power  of  the  state," 
and  that  such  person  may  be  punished  for  bis 
act  as  of  a  crime. 

[2]  The  appellant  sought  to  show  by  evi- 
dence that  the  liquor  with  which  be  was 
charged  with  introducing  into  the  state  was 
for  his  personal  use,  upon  the  theory  that  the 
prohibition  amendment  to  the  Constitution 
does  not  denounce  or  define  personal  use  of 
intoxicating  liquors  as  a  crime.  He  con- 
tends that  it  is  not  unlawful  in  this  state 
to  have  In  possession  or  to  drink  intoxicating 
liquors;  that  the  Webb-Kenyon  Act  does 
not  divest  or  attempt  to  divest  intoxicating 
liquors  of  their  interstate  character  when 
shipped,  transported,  or  introduced  into  the 
state  from  without  the  state  to  be  possessed 
or  used  for  a  lawful  purpose. 

Search  the  prohibition  amendment  as  you 
will,  there  Is  no  suggestion  or  intimation  in 
any  form  contained  therein  prohibiting  the 
possession  or  individual  consumption  of  in- 
toxicating l^uors  in  Arizona.  Indeed,  It  was 
freely  admitted,  upon  the  argument  by  coun- 
sel who  appeared  as  amid  curite,  that  it  is 
not  a  crime  to  possess  or  drink  intoxicating 
liquors  in  Arizona,  and  while  the  Attorney 
General,  at  least  in  his  brief,  Insists  that  the 
use  or  possession  is  a  crime,  be  falls  to  cite 
us  to  a  single  instance  where  a  prosecution 
has  been  begun  in  any  county  of  the  state 
against  any  person  for  drinking  Intoxicating 
liquors  or  having  It  in  his  possession.  The 
records  of  the  courts  throughout  the  state 
evidence  many  prosecutions  for  the  sale  of 
intoxicating  liquors  since  the  prohibition, 
amendment  went  into  effect  It  Is  common 
knowledge  that  personal  use  has  been  more 
or  less  prevalent  throughout  the  state,  and 
the  effort  has  been,  not  to  punish  the  user, 
but  the  seller  thereof.  The  bootlegger,  and 
not  his  patrons,  have  had  the  attention  of 
the  prosecuting  officers  of  the  state. 

We  think  It  is  the  concensus  of  opinion, 
not  only  of  the  l^al  professlcm,  but  of  the 
general  public,  that  it  Is  not  a  crime  to  pos- 
sess or  drink  intoxicating  liquors  in  this 
state.  This  universal  and,  no  doubt,  correct 
construction  of  the  prohibition  amendment, 
may  easily  account  for  the  lack  of  effort  upon 
the  part  of  the  prbsecuting  officers  of  the 
state  to  punish  for  the  mere  drinking  or  pos- 
session of  Intoxicating  liquors.  So  far  as 
the  enforcement  of  the  prohibitory  law  is 
Concerned,  that  this  has  been  the  general 
usage  and  practical  construction  of  the  law 
by  the  officers  of  this  state  may  not  be  gain- 
said and  is  so  admitted  by  the  Attorney  Gen- 
eral. If  it  had  been  made  a  crime  to  use  and 
possess  intoxicating  liquors  In  this  state,  its 
introduction  for  that  purpose  would  relieve 
it  of  its  interstate  commerce  character,  so 
that  its  denouncement  as  a  crime  would  fall 
within  the  police  power  of  the  state.  Like 
sale  and  barter,  then  u.sc  and  possession 
would  be  in  violation  of  the  laws  of  the  states 
The  amlci  curlse  say  in  their  brief: 
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"Nor  is  there  any  doubt  but  that  the  people 
of  the  state  by  their  Constitution  may  prohibit 
the  use  of  intoxicants  within  tlie  state?* 

Although  there  are  some' courts  holding  the 
contrary  view,  we  are  Inclined  to  agrtee  with 
counsel  in  this  proposition.  In  Ex  parte 
Crane,  27  Idaho,  671,  151  Pac.  1006,  decided 
September  11,  1915,  the  court  upheld  a  stat- 
ute of  Idaho  mailing  "possession"  of  intoxi- 
cating liquors  a  crime,  and  gave  reasons  ^n 
support  of  that  Judgment  that  appear  to  us 
to  be  pregnant  with  common  sense  and  logic. 
However,  It  is  not  a  question  of  what  the 
law  might  be,  but  wliat  It  is.  Counsel  further 
say: 

"Its  (the  Webb-Kwiyon  law)  purpose  was  to 
enable  the  states  to  meet  intoxicating  liquors  at 
their  borders  and  to  prevent  such  liquors  from 
becoming  a  part  of  the  general  property  of  the 
state." 

TlUs  proposition  may  be  granted  also,  but 
the  purpose  of  the  state  tias  so  much  to 
do  with  the  effectiveness  of  the  Webb-Ken- 
yon  Act  as  applied  to  its  laws  that  the  Webb- 
Kenyon  Act  may  have  no  «ffect  whatever, 
except  as  It  may  co-ordinate'  and  dovetail 
with  the  state  legislation  concerning  the 
liquor  traffic.  In  other  words,  if  the  state 
takes  no  action  towards  suppressing  the 
liquor  traffic,  the  Webb-Kenyon  law  can  have 
no  application;  tf  it  does  take  action,  the 
Webb-Kenyon  law  comes  to  its  aid  to  the  ex- 
tent that  the  state's  laws  invoke  its  provi- 
sions and  no  further. 

One  of  the  cases  most  relied  upon  by  the 
respondent  is  State  of  West  Virginia  v. 
Adams  Express  Company,  219  Fed.  794,  135 
C.  C.  A.  464.  However,  the  question  we  have 
to  decide  was  not  before  that  court,  as  will 
be  seen  from  the  following  quotation: 

"We  are  not  concerned  in  this  case  with  the 
question  whether  the  state  Legislature  or  the 
state  Legislature  and  the  Congress  in  conjunc- 
tion can  forbid  a  citizen  to  drink  intozicating 
li(^uors  or  purchase  them  in  another  state  and 
brmg  them  into  the  state  of  West  Virginia  for 
his  own  consumption;  but  with  the  very  differ- 
ent question  whether  the  state  may  forbid  the 
sale  of  liquor  in  its  borders  and  makes  the  de- 
livery by  a  carrier  a  sale  at  the  place  of  deliv- 
ery, and  whether  the  Congress  can  prohibit  the 
transportation  in  the  state  by  the  common  car- 
rier of  liquor  so  to  be  delivered  contrary  to  the 
law  of  the  state." 

The  real  question  involved  In  the  West  Vir- 
ginia Case  was  whether  the  Legislature  of 
that  state  could  change  the  common-law  rule 
so  as  to  make  the  place  of  delivery  in  the 
state  the  place  of  sale.  That  question  was 
decided  by  the  court  in  the  affirmative. 

State  V.  United  States  Express  Co.,  164 
Iowa,  112,  145  N.  W.  452,  was  an  "action 
in  equity  to  enjoin  an  alleged  liquor  nui- 
sance; to  enjoin  defendant  from  distribut- 
ing or  delivering  intoxicating  liquors,  or 
aiding  In  the  distribution  *  *  •  thereof, 
contrary  to  law,  from  transporting,  convey- 
ing, and  carrying,  or  distributing  liquors,  ei- 
ther in  cars,  wagons,  or  otherwise,  contrary 
to  law.  In  Wapello  county,  Iowa.  *  »  • 
The  defendant  answered,  pleading  in  sub- 


stance that  It  Is  a  common  carrier,  mgaged 
in  interstate  commerce.  •  *  •  •»  The  in- 
junction prayed  for  was  granted,  but  In  the 
course  of  the  opinion  the  court  said: 

"Eliminating,  as  we  must  for  the  purposes  of 
this  case,  the  question  as  to  an  interstate  ship- 
ment for  the  personal  use  of  the  buyer  and  the 
consignee,  there  is  no  room  for  doubt  as  to  the 
proper  interpretation  of  the  act" 

Palmer  v.  Southern  EiOcpresa  Co..  129  Tenn. 
116,  165  S.  W.  236,  was  a  case  involving  the 
construction  of  the  prohibition  laws  of  Tea- 
nessee  In  conjunction  with  the  Webb-Kenyun 
Act    The  court  said: 

"It  is  perceived  that  the  thing  wliicfa  the  set 
prohibits  is  the  interstate  shipment  or  transpor- 
tation of  the  liquors  mentioned  therein,  when 
'intended  by  any  person  interested  therein,  to  be 
received,  possessed,  sold,  or  in  any  manner  used, 
either  in  the  original  package  or  otherwise,  io 
violation  of  any  law  of  the  state,  etc.,  into  which 
the  shipment  is  made. 

"It  is  enough  to  say,  for  the  disposition  of  the 
case  before  us,  that  it  does  not  appear  that  the 
liquors  shipped  were  intended  to  be  sold  or  used 
in  violation  of  any  law  of  the  state;  and  there- 
fore the  act  does  not  apply  to  the  present  con- 
troversy. It  appears  from  the  facts  stated  in  the 
bill,  confessed  by  the  demurrer,  and  agreed  to  on 
the  record  at  the  hearing  in  the  court  below, 
that  the  liquors  were  purchased  for  the  personal 
use  of  complainant  and  his  family.  This  was  a 
lawful  use,  and  indeed  permitted  by  the  statute 
in  question." 

Adams  Blxpress  Company  v.  Kentucky,  su- 
pra, was  beard  in  the  Court  of  Appeals  of 
Kentucky  upon  a  stipulation: 
"That  the  liquors^were  intended  by  said  con- 
signees for  their  personal  use  and  were  so  used 
by  them,  and  were  not  intended  by  them  to  be 
sold  contrary  to  law,  and  were  aot  so  sold  by 
them." 

That  court,  q)eBking  of  this  stlpoiatlon, 
said: 

"This  being  the  purpose  for  which  tl>e  liquor 
was  intended  to  be  received,  possessed,  and  used, 
it  is  clear  that  the  consignees  who  received  from 
the  carrier  the  liquor  did  not  in  so  doing,  vio- 
late or  intend  to  violate  any  law  ol  this  state, 
because  there  is  not  and  never  has  been  any  law 
of  this  state  that  prohibited  the  citizen  from 
purchasing,  where  it  was  lavrful  to  sell  it  in- 
toxicating liquor  for  his  personal  use,  or  from 
having  in  his  possession  tor  such  use  liquor  so 
purchased.  *  •  •  'It  therefore  appears  that 
the  issue  in  this  case  really  comes  down  to 
this:  Was  the  liquor  involved  in  this  transac- 
tion intended  by  any  person  interested  therein 
to  be  received,  possessed,  sold,  or  in  any  manner 
used  in  violation  of  any  law  of  tills  state?  It  is 
shown  by  the  agreed  state  of  facts,  when  con- 
sidered in  the  light  of  the  Constitution  and  laws 
of  the  state,  and  the  opinions  of  tliis  court 
that  it  was  not' " 

The  Supreme  Court  of  the  United  States, 
taking  the  above-recited  facts  found  in  the 
opinion  of  the  Court  of  Appeals  of  Kentucky 
as  true,  made  the  following  deduction: 

.  "It  therefore  follows  that  inasmuch  as  the 
facts  of  this  case  show  that  the  liquor  was  not 
to  be  used  in  violation  of  the  laws  of  the  state 
of  Kentucky,  as  such  laws  are  construed  by  the 
tiighest  court  of  that  state,  the  Webb-Kenyon 
Law  has  no  application  and  no  effect  to  change 
the  general  rule  that  the  states  may  not  regu- 
late commerce  wholly  interstate." 

The  Kentuclcy  prohibitory  statute  made  it 
unlawful  to  bring  into,  deliver,  or  distribute 
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Into  Ideal  option  districts  Intoxicating  liq- 
uors. It  can  readily  be  seen  that  its  features 
pertaining  to  Interstate  commerce  are  very 
similar  to  our  constitutional  amendment  In 
that  regard.  The  facts  stipulated  are  identi- 
cal wltb  those  that  the  appellant  offered  to 
prove  as  a  defense  In  this  case.  The  bearing 
of  the  Webb-Kenyon  Act  upon  the  two  cases 
it  may  be  said  is  Identical.  Counsel  have  not 
attempted  to  distinguish  this  case  from  the 
Adams  Express  Company  Case,  but  offer  to 
suggest  that,  U  this  court  determines  that 
personal  use  or  possession  of  intoxicating  llq- 
uorb  in  this  state  is  unlawful,  its  decision 
will  not  be  disturbed  by  the  Supreme  Court 
of  the  United  States.  If  y^e  had  any  predi- 
lection in  the  case,  it  would  have  to  yield 
to  the  law.  We  must  announce  the  law  as 
we  find  It  and  may  not  Judicially  legislate. 
L^lslatlon  is  the  Auction  of  a  separate 'de- 
partment of  the  government 

In  so  far  as  the  decision  in  Adams  Express 
Company  v.  Kentucky  has  influenced  our  de- 
termination, we  wish  it  to  be  understood  that 
It  was  not  the  announcement  of  the  law  of 
the  highest  court  of  Kentucky,  but  of  the 
Supreme  Court  of  the  United  States,  to  which 
we  have  given  most  credence.  Upon  the  stip- 
ulation in  that  case  that  the  liquor  was 
shipped  into  Kentucky  for  the  personal  use 
of  the  consignees,  and  such  use  not  being  a 
crime  under  the  laws  of  Kentucky,  neither 
that  court  nor  the  Supreme  Court  of  the 
United  States  could  have  reached  a  different 
conclusion.  It  was  up<»  the  ascertained  fact 
that  the  liquor  imported  into  Kentucky  was 
to  be  put  to  a  use  recognized  as  lawful  In 
that  state  that  the  highest  court  of  the  land 
held  that  the  prohibition  of  the  Webb-Ken- 
yon  Act  did  not  apply,  and  the  decision  by 
the  Kentucky  court  is  in  accord  with  and  In- 
fluenced by  repeated  adjudications  on  the 
subject  by  the  federal  court 

It  Is  true  the  Court  of  Apiteals  of  Ken- 
tucky went  further  than  was  necessary  in 
that  case,  and  quoted  a  dictum  taken  trom 
a  prior  opinion  of  that  court  in  which  it  is 
observed  that  under  the  Constitution  of 
that  state  the  Legislature  was  not  competoit 
to  "prohibit  the  citizen  the  right  of  owning 
or  drinking  liquor,  when  In  so  doing  he  did 
not  offend  the  laws  of  decency  by  being 
intoxicated  in  pubUc."  We  do  not  go  so  far 
in  this  case.  It  was  not  so  decided  In  the 
Kentucky  Case,  and  Is  not  so  decided  here. 
We  will  say,  however,  that  the  Idaho  court, 
in  a  well-considered  case  based  on  facts  call- 
ing for  a  decision  of  the  question,  has  held 
contrary  to  the  dictum  in  the  Kentucky  Case ; 
its  decision  being  ba^ed,  as  we  conceive  it, 
upon  sound,  healthy,  and  convincing  reasons, 
and  supported  by  a  line  of  decisions. 

We  have  not  discussed  the  constitutionality 
of  the  Webb-Kenyon  Act,  as  it  was  not  rais- 
ed by  the  appellant  We  assume  that  It  is 
constitutional;  it  has  been  so  decided  to  be 
by  many  of  the  state  courts  and  the  federal 
Circuit  and  District  Courts. 


The  evil  that  all  liquor  laws  are  directed 
toward  Is  the  drink  habit  But  two  states, 
so  far  as  we  have  been  able  to  discover,  have 
taken  decisive  and  drastic  steps  to  that  end 
by  forbidding  to  Its  dtlEens  the  right  to  pos- 
sess or  drink  Intoxicating  liquors.  These  two 
states  are  Idaho  and  South  Carolina.  The 
highest  court  of  the  former  state  has  held 
the  law  a  proper  exercise  of  its  police  power. 
Ex  parte  Crahe,  supra.  The  South  Carolina 
law  was  passed  in  1915  and  has  not  been  be- 
fore the  courts  to  our  knowledge.  While 
legislation  has  been  directed  to  suppress  the 
traffic  in  liquor,  it  is  apparent  that  a  sale 
of  liquor  is. in  itself  harmless;  neither  can 
possession  hurt  any  one — it  is  the  use  of  It 
that  is.  deleterious  to  the  Individual  and  so- 
ciety and  thus  sanctions  prohibiting  liquor 
laws  as  an  exercise  of  police  regulations  es- 
tablished by  the  lawmaking  power  for  the 
prevention  of  Intemperance,  pauperism,  and 
crime. 

It  not  being  unlawful  In  the  state  of 
Arizona  to  have  or  personally  use  Intoxicat- 
ing liquors.  Its  Introduction  into  the  state 
for  personal  use  Is  not  prohibited  by  the 
Webb-Kenyon  Act  and  the  prohibition 
amendment,  in  so  far  as  It  attempts  to  Inter- 
dict its  shipment,  transportation,  or  intro- 
duction Into  the  state  for  a  lawful  purpose, 
is  ineffectual  as  an  attempt  to  regulate  inter- 
state commerce.  It  follows  that  the  lower 
court  committed  error  In  refusing  appellant's 
offer  of  evidence  to  show  that  he  had  brought 
the  liquor  Into  the  state  for  bis  i>ersonal  use. 

[3]  The  charging  part  of  the  Information 
filed  by  the  county  attorney  is  as  follows,  to 
wit: 

"The  said  W.  J.  Sturgeon,  on  or  about  the 
14th  day  of  August,  1915,  and  before  the  filing 
of  this  information,  at  and  in  the  county  of 
Yuma,  state  of  Arizona,  did  then  and  there 
willfully  and  unlawfully  bring  and  introduce  in- 
to the  state  of  Arizona,  from  outside  the  limits 
of  Boid  state,  intoxicating  liquor,  to  wit,  one 
quart  of  wine,  in  violation  of  the  provisions  of 
the  Constitution  of  the  state  of  Arizona,  Con- 
trary to  the  form,  force  and  effect  of  the  statute 
in  such  coses  made  and  provided,  and  against 
the  peace  and  dignity  of  the  state  of  Arizona." 

The  defendant  says  thdt  the  Informatloii 
is  bad  for  duplicity,  because  It  charges  the 
alleged  offense  of  "bringing"  with  the  of- 
fense of  "Introducing"  Intoxicating  liquor 
into  the  state,  the  word  "bring"  not  appear- 
ing in  the  prohibitory  law.  In  answer  to 
this.  It  Is  sufficient  to  say  that  the  word 
"Introduce"  as  used  In  the  law  is  not  a  tech- 
nical word.  It  Is  one  of  ordinary  meaning 
and  common  acceptation,  and  is  used  as  such 
In  the  constitutional  amendment.  "Intro- 
duce" is  a  verb  transitive,  derived  from  the 
latin  words  "Intro,"  within,  plus  "ducere," 
to  lead,  meaning  to  lead  or  bring  in.  Web- 
ster's Dictionary.  Introduce:  (L.  Intro- 
ducere,  lead  in,  bring  Into  practice,  bring  for- 
ward) To  lead  or  bring  in,  conduct  or  usher 
in,  as,  to  introduce  foreign  produce  into  a 
country.     Century    Dictionary.     Introduce: 
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To  bring,  lead  or  put  In.  Standard  Diction- 
ary. The  words  "bring"  and  "Introduce"  as 
used  In  the  Information  are  synonyms.  It 
is  a  Code  provision  that: 

"The  words  used  in  an  indictment  or  informa- 
tion are  construed  in  their  usual  acceptance  in 
common  laneuaice,  except  sncb  words  and  phras- 
es as -are  denned  by  law,  which  are  construed  ac- 
cording to  their  legal  meaning."  Section  941, 
Penal  Code  1013. 

[4]  It  Is  urged  against  the  sufficiency  of 
the  Indictment  that  It  does  not  negative  any 
exemption  of  a  lawful  use  to  which  intoxicat- 
ing liquor  may  be  put ;  that  under  the  laws 
of  Arizona  It  Is  not  unlawful  for  one  to  drink 
Intoxicating  Uqnor,  or  have  sucli  liquor  In 
his  possessilm  for  his  individual  consump- 
tion ;  therefore  the  information  is  obnoxious 
to  n  demurrer  because  it  does  not  negative 
sncb  iiossession  or  lawful  use.  The  constitu- 
tional amendment  does  not  in  terms  relieve 
any  specified  acts  or  persons  from  the  general 
operation  of  the  prohibitory  words  of  the 
law,  and  such  not  entering  into  a  description 
of  the  offense,  or  as  a  qualification  of  the  lan- 
guage defining  or  creating  the  ofTense,  a  neg- 
ative averment  of  matter  of  exemption  Ip 
not  necessary.  If  an  exemption  exists,  it  is 
a  matter  of  defense  which  the  prosecution 
need  not  anticipate.  E^rrell  v.  State,  45 
na.  26,  34  South.  220;  Com.  v.  DavU,  121 
Mass.  352;  Com.  v.  Shannihan,  145  Mass.  99, 
13  N.  E.  347;  Territory  v.  Burns,  6  Mont  72, 
9  Pac.  432 ;  §tate  v.  Gallagher,  20  R.  I.  266, 
38  Aa  655;  In  the  Matter  of  Kate  Llerltz, 
166  CaL  298,  135  Pac.  1129;  People  v.  Dial 
(Cal.  App.)  153  Pac.  970;  Bishop's  New  Crim- 
inal Law  (2d  Ed.)  pars.  513-631. 

[5]  The  information  is  not  objectionable 
oa  this  ground.  If  the  point  is  available  at 
all,  it  is  a  matter  of  defense  to  be  taken  ad- 
vantage of  by  evidence  on  the  trial  of  the 
case.  The  information  is  entitled  in  a  court 
having  authority  to  receive  it.  It  was  return- 
ed and  presented  to  the  court  by  the  county 
attorney  of  the  county  In  whidi  the  court 
was  held.  The  defendant  is  named,  and  the 
ofTense  charged  was  committed  at  a  place 
within  the  jurisdiction  of  the  court,  and  be- 
fore the  filing  of  the  information.  The  of- 
fense charged  is  clearly  and  distinctly  set 
forth  in  ordinary  and  concise  language,  and 
in  such  manner  as  to  enable  a  person  of  com- 
mon understanding  to  know  what  is  Intended, 
and  the  offense  charged  is  stated  with  such 
degree  of  certainty  as  to  enable  the  court  to 
pronounce  Judgment  of  conviction  according 
to  the  right  of  the  case.  Tinder  the  provl- 
alons  of  the  Code,  these  tests  determine  the 


sufficiency  of  tbe  Information.    Section  943, 
Penal  Code  1913.    The  Code  furtber  says. 

"No'infflctment  or  information  is  insufficient, 
nor  can  the  trial,  judgment  or  other  proceedings 
thereon  l>e  affected,  by  reason  of  any  defect  or 
imperfection  in  matter  of  form  whidi  doca  not 
tend  to  the  prejudice  of  a  substantial  right  of 
the  defendant  upon  its  merits."  Section  944, 
Penal  Code  1913. 

From  these  provisions  of  the  Code,  and  the 
views  which  we  have  expressed.  It  follows 
that  the  information  is  sufficient  io  state  a 
public  offense  under  the  constitutional  amend- 
ment, and  the  demurrer  was  properly  over- 
ruled. 

[6]  EVom  what  has  been  said  It  mnst  not  be 
understood  that  the  mere  claim  that  intoxi- 
cating liquor  has  been  brought  in  by  one  for 
bis  personal  use  renders  such  a  person  im- 
mune from  prosecution.  Any  one  bringing 
intoxicating  liquor  into  Arizona  from  outside 
the  limits  of  the  state  does  so  at  lUs  peril. 
Whether  he  subjects  himself  to  punishment 
or  not  depends  on  the  use  to  whidi  tbe  Intoxi- 
cating liquor  is  intended  to  be  put.  If  tbe 
jury,  under  appropriate  InstmctloDs  as  to 
what  use  would  be  a  violation  of  the  law  of 
this  state,  are  convinced  beyond  a  reasonable 
doubt  from  all  the  evidence  and  circumstanc- 
es in  the  case  that  such  Intoxicating  liquor 
is  intended  by  any  person  interested  therein 
to  be  "received,  possessed,  sold,  or  In  any 
manner  used"  in  violation  of  any  law  of  Ari- 
zona, it  would  be  their  duty  to  convict.  If 
the  use  intended  violates  no  law  of  tbis  state, 
then  no  offense  has  been  committed. 

The  guilt  or  Innocence  of  a  person  ao  diarg- 
ed  would  l>ecome  a  question  of  fact  In  each 
case,  to  be  determined  as  other  disputed  ques- 
tions of  fact  are  determined  under  tbe  law. 

The  trial  court  erred  to  the  prejudice  of 
the  defendant  in  rejecting  the  testimony  of- 
fered as  to  the  use  he  intended  to  put  the 
liquor  he  is  charged  with  unlawfully  bringing 
into  the  state.  Tbe  Judgment  of  conviction 
must  therefore  be  reversed,  and  tbe  cause  re- 
manded, with  directions  to  grant  the  defend- 
ant a  new  trial. 

Before  concluding,  It  may  be  properly  ob- 
served that,  so  long  as  the  law  accords  to  the 
citizen  the  privilege  of  possessing  and  using 
intoxicating  liquors  for  his  individual  con- 
sumption, this  privilege  may  not  t>e  used  as 
a  license  to  violate  the  law  by  invoking  tbst 
privilege  as  a  subterfuge  for  an  Illicit  intro- 
duction or  use,  nor  should  he  consider  it  an 
invitation  to  pass  the  danger  line  lest  be  find 
himself  wrecked,  for  the  way  of  the  trans- 
gressor is  hard. 

Reversed  and  remanded. 
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<I71  Cal.  761) 
GTJTER  T.   STERLING  LAUNDRY  CO. 
(L.  A  3498.) 

(Supreme  Court  of  California.    Jan.  27,  1916. 
Rehearing  Denied  Feb.  24, 1916.) 

1.  Master  and  Sebvant  <S=>155,  219— Inju- 
ries TO  Sebvant— Liability  or  Masteb— 
Wabning  of  Danoeb. 

A  master  is  not  liable  for  failure  to  warn 
the  servant  of  an  obvious  danger,  since  the  em- 
ploye ordinarily  assumes  the  known  risks  and 
dangers  of  his  occupation. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {{  310,  610-624 ;  Dec.  Dig. 
«=>155,  219.] 

2.  Mastkb  and  Sebvant  iS=»101,  102— Inju- 
BIB8  TO  Sebvant— LiABiuTY  or  Master— 

DlTTIBS. 

An  employer  is  not  bound  to  furnish  the 
safest  machinery  or  the  best  methods  and  ap- 
pliances for  the  conduct  of  his  business,  but  this 
rale  applies  only  to  his  duty  as  to  employes  who 
have  arrived  at  majority  or  at  maturity  of 
judgment  or  discretion. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  M  136.  171,  174,  178-184, 
192:    Dec.  Dig.  «=»101,  102.] 

3.  Master  and  Sebvant  <S=s>101,  102— Injd- 

-   BIES    TO    SZBTANT— LIABXUTT    OV    MaSTBB— 

"  Ddties. 

The  duty  of  an  employer  is  only  to  furnish 
reasonably  safe  machinery  for  his  employes, 
but  what  is  reasonably  safe  depends  upon  the 
maturity  and  discretion  of  the  employe. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  M  135,  171,  174,  178-184, 
192;    Dec  Dig.  <8=»101,  102.] 

4.  Master  and  Sebvant  ®=»121— Injuries  to 
Sebvant  —  Liability  ot  Masteb  —  Neoli- 
osnob: 

To  place  an  immature  boy  or  girl  at  work 
upon  a  laundry  mangle  unprotected  by  a  guard 
is  negligence,  and  shows  failure  of  the  employ- 
er to  supply  the  employe  with  a  reasonably  safe 
appliance  as  demanded  by  the  law. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {{  228-2^ ;  Dec  Dig.  <8=» 
121.1 

5.  Masteb  and  Sebvant  ^=3121— Injuries  to 
Servant  —  Liability  of  Master  —  Negli- 

OKNCE. 

Where  a  particular  type  of  laundry  mangle 
is  ordinarily  equipped  with  a  guard,  and  the 
eiiq>loyer'8  attention  was  called  to  the  fact  that 
one  used  by  hia  operative  was  not  so  equipped, 
it  was  negligence  on  his  part  to  fail  to  have  it 
so  equipped,  for  which  he  was  liable  to  the  op- 
erative who  was  injured  because  of  the  absence 
of  the  guard. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  SS  228-231 ;  Dec.  Dig.  «=» 
121.] 

6.  Master  and  Servant  «s»2S&— Injuries  to 
Servant— Actions — Question  fob  Jury. 

Whether  contributory  negligence  was  shown 
in  a  servant's  action  for  injuries  is  a  question 
for  the  Jury. 

[Ed.  Note. — ^For  other  cases,  see  Master  and 
Servant.  Cent  Dig.  ii  1089,  1090,  1092-1132; 
Dec.  Dig.  <8=»289.] 

Department  2.  Appeal  from  Superior 
Court,  Los  Angeles  County;  J.  P.  Wood, 
Judge. 

Action  by  Maud  Guyer  against  The  Ster- 
ling Laundry  Company,  a  copartnership  con- 
sisting of  Charles  H.  Clay  and  William  V. 
Clay.     From  a  judgment  for  plaintiff  and 


order  denying  a  motion  for  new  trial,  de- 
fendants appeal.    Affirmed. 

Morton,  Hollzet  &  Morton,  of  Los  Angeles, 
for  ai^ellants.  R.  A.  Dunnlgan  and  E.  B. 
t>rake,  both  of  Los  Angeles,  for  respondent 

HENSHAW,  J.  Plaintiff,  a  young  woman 
19  years  of  age,  sustained  severe  ixtjury  to 
her  hand  while  in  the  employ  of  defendant. 
She  was  engaged  in  operating  a  machine 
known  as  a  "baby  mangle,"  a  rapidly  revolv- 
ing heated  cylinder  about  six  feet  long,  used 
for  the  purpose  of  drying  and  pressing  thln< 
soft  fabrics  such  as  handkerchiefs,  towels, 
etc.  Plaintiff  had  been  operating  this  ma- 
chine for  about  two  months  before  the  acci- 
dent happened.  The  machine  itself  appears 
to  have  been  in  perfect  working  order.  At 
the  time  of  the  accident,  plaintiff  was  hold- 
ing an  apron  In  her  hands  and  was  stretch. 
Ing  the  apron  to  its  limit  to  take  out  a 
crease  so  that  it  would  be  pressed  smoothly. 
While  thns  engaged  her  right  hand  was 
caught,  drawn  under  the  steam-heated  roller, 
crushed,  and  burned.  The  injury  further 
resulted  in  the  contraction  of  the  tendons  of 
the  Angers  so  as  to  incapacitate  her  from 
earning  her  livelihood  at  her  chosen  voca- 
tion, which  was  that  of  seamstress  and  dress- 
maker. The  machine  at  which  she  was  em- 
ployed was  not  provided  with  any  guard. 
The  guard  for  'such  a  machine  is  a  rod  of 
brass  or  other  metal  so  placed  in  front  ot 
the  revolving  cylinder  as  to  admit  the 
clothes  sought  to  be  pressed,  but  preventing 
the  catching  and  drawing  in  of  the  operator's 
hands.  The  complaint  charged  a  failure  up- 
on the  part  of  the  defendant  to  provide  plain- 
tiff with  a  machine  reasonably  suitable  and 
safe  for  her  work,  and  specifically  In  fail- 
ing to  see  that  the  machine  was  equipped 
with  a  guard  such  as  has  been  described. 
Trial  was  had  before  a  jury,  whose  verdict 
was  for  the  plaintiff.  .  From  the  judgment 
which  followed  and  from  the  denial  of  de- 
fendant's motion  for  a  new  trial,  It  prose- 
cutes this  appeal. 

[1-3]  Many  propositions  which  appellant 
here  advances  may  ^  promptly  be  resolved  In 
its  favor.  Thus  it  Is  true  that  the  master 
Is  not  liable  for  failure  to  warn  the  servant 
of  the  danger  where  that  danger  Is  obvious, 
and  that  the  employ^  ordinarily  assumes 
the  known  risks  and  dangers  of  his  occu- 
pation. Also,  the  evidence  shows  that  plaintiff 
was  sufficiently  intelligent  to  have  and  did 
have  a  realization,  indeed,  a  full  appreciation, 
of  the  fact  that  injury  to  her  would  certainly 
result  If  her  hand  were  caught  and  drawn  un- 
der this  rapidly  revolving  steam  heated  roller. 
So  also  it  Is  true,  speaking  now  generally,  that 
so  far  as  concerns  an  employer's  duty  to  his 
employ^  the  former  is  not- bound  to  furnish 
the  safest  machinery  or  the  best  methods  and 
appliances  for  the  conduct  of  the  particular 
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operation  In  which  the  employ^  may  be  en- 
gaged. Sweeney  v.  Berlin,  etc.,  Co.,  101  N.  Y. 
620,  5  N.  E.  358,  54  Am.  Bep.  722 ;  Wormell 
T.  Maine,  etc.,  R.  Co.,  79  Me.  397,  10  Atl. 
49,  1  Am.  St.  Rep.  321.  But  there  Is  a  lim- 
itation to  this  doctrine  dictated  by  humanity, 
demanded  by  experience  and  declared  by  this 
court  The  cases  pronouncing  the  general 
doctrine  have  had  to  do  largely  not  only  with 
employes  who  have  attained  their  legal  ma- 
jority, but  with  employ&i  who  have  arrived  at 
the  maturity  of  Judgment  and  discretion.  In 
our  own  books  will  be  found-  many  such  cases, 
as  Bresette  r.  B.  B.,  etc..  Stone  Co.,  162  CaL 
74,  121  Pac.  312.  The  time  fixed  by  our  law 
for  attaining  full  legal  majority— 18  years 
for  the  girl,  21  years  for  the  boy — embodies 
a  useful  and  indeed  a  necessary  declaration 
of  the  law,  since  some  time  must  be  named 
when  the  individual  will  t>ecome  entitled  to 
the  full  rights  of  the  adult  and  be  charged 
with  his  full  duties  and  responsibilities.  But 
the  law  itself  cannot  change  the  facta  of  ex- 
istence, and  no  one  will  argue  that  merely 
because  a  girl  of  18  or  a  boy  of  21  lias  at- 
tained legal  majority  they  have  thus  and 
thereby  l>een  endowed  with  the  care  and  dis- 
cretion and  Judgment  of  full  maturity.  Phys- 
ically they  may  be  fully  mature.  Mentally 
a  tremendous  growth  must  take  place  and 
usually  does  take  place  before  knowledge  has 
ripened  into  wisdom  and  wisdom  coupled 
with  experience  has  develc^ed  a  sound  and 
sane  Judgment  A  girl  of  19  is  still  in  her 
youth.  Touth  is  ever  the  time  of  heedless- 
ness, of  Impulsiveness,  and  of  forgetfulness. 
Lacking  power  of  continuous  application  and 
concentration,  it  will,  upon  the  other  hand, 
center  its  thought  for  a  brief  time  and  to  its 
peril  upon  one  matter  to  the  exclusion  of  all 
else.  Those  who  employ  young  girls  and 
young  women  in  and  about  machinery  which 
may  inflict  Injury  are  properly  chargeable 
by  the  law  with  knowledge  of  these  self- 
evident  truths,  and  It  becomes  therefore  their 
duty  to  guard  youth  against  its  own  Inevi- 
table shortcomings.  The  employer  in  such  a 
case  is  still  charged  only  with  the  duty  of 
furnishing  reasonably  safe  machinery  for  his 
employ&s,  but  an  appliance  or  machine  to  be 
reasonably  safe  in  the  case  of  a  girl  18  or 
19  years  of  age  may  properly  require  more 
safeguards  than  would  be  demanded  in  the 
exercise  of  reasonable  care  where  the  em- 
ployfi  Is  a  man  of  mature  years  and  Judg- 
ment, trained  and  skilled  to  his  finger  tips 
in  the  matter  of  the  occupation  in  which  he  is 
engaged. 

[4]  This  court  has  declared,  in  the  case 
of  another  yoimg  girl  of  the  same  age  and 
injured  in  like  manner  in  the  operation  of 
an  imperfectly  guarded  mangle,  that  such  a 
machine  is  inherently  dangerous  and  that  it 
was  the  duty  of  the  employer,  in  view  of  the 
fact  that  it  was  operated  by  a  young  girl,  to 
see  that  there  were  safety  guards  and  that 


they  were  in  good  condition.  Qulnn  v. 
Electric  Laundry,  155  CaL  500,  101  Pac.  791. 
17  Ann.  Cas.  1100.  The  same  declaration 
is  made  in  another  case  where  a  young  girl 
was  injured  by  a  like  machine.  Larsen  v. 
Bloemer,  156  CaL  752,  106  Pac.  82.  In  the 
latter  case  also  it  happened  to  the  young 
girl  that: 

"While  attempting  to  smooth  the  doth  on  the 
rollers  thereof,  and  withoot  fault  on  ber  part 
*her  fingers  were  caught  l>etween  tiie  roUerL'" 

And  it  is  in  this  case  laid  down  as  a  sound 
proposition,  quoting  from  Sibbert  T.  Scotland 
Cotton  Mills,  145  N.  C.  308,  59  S.  E.  79.  that: 

"Recognizing  the  danger  of  such  accidents, 
employers  use  such  safety  appliances  as  are  in 
general  use,  either  to  avert  the  danger  or  to 
stop  the  madiine  in  the  event  that  an  injmy 
is  imminent." 

The  too  frequent  recnrrence  of  accidents 
such  as  this,  in  the  operation  of  mangles.  lias 
led  to  the  declaration  of  law  which  we  repeat 
and  approve,  that  to  set  a  young  girl  or 
young  boy  at  work  at  such  a  machine  un- 
protected by  a  guard  is  a  failure  of  the  em- 
ployer to  supply  his  operative  witli  the  rea- 
sonably safe  appliance  wtdch  the  law  de- 
mands. 

[6]  But  to  supplement  the  law  the  evidence 
In  this  case  shows,  by  at  least  one  witness 
with  knowledge  of  laundry  machinery,  and 
experience  in  various  laundries,  that  all  such 
mangles  have  guards  on  them,-  that  this 
particular  mangle  was  made  with  a  guard, 
that  he  put  the  machine  in  position  for  work 
and  called  the  attention  of  defendant  to  the 
fact  that  the  guard  was  not  on  the  machine 
where  it  shuuld  have  been,  and  was  told  not 
to  mind  and  not  to  put  it  on.  We  hold  there- 
fore that  negligence  was  shown  upon  the 
part  of  defendant 

[I]  Whether  contributory  negligence  upon 
the  part  of  plaintiff  was  shown,  that  is  to 
say,  whether,  as  a  young  girl  of  19  years  of 
age,  she  did  not  comport  herself  with  the 
care  and  prudence  due  from  one  of  her  years 
and  experience,  was  strictly  a  question  for 
the  Jury,  and  was  resolved  against  defend- 
ant's contention. 

The  Judgment  and  order  appealed  from  are 
therefore  affirmed. 

We  concur:    MELVIN,  J.;    LORIGAN,  J. 


PLANT  V.  PLANT  et  aL 


on  CmL  ns) 
(Ll  a.  3604.) 


(Supreme  Court  of  California.    Jan.  28,  1916.) 
1.  Trusts  <S=»198— Salb  of  Trust  PaoPEWX 

— PUBCHASE     BY    TBUSTEB. 

The  inhibition  upon  a  trustee  from  purchas- 
ing at  his  own  sale  is  removed  by  the  detenni- 
nation  of  a  court  of  equity  that  he  may  be  snrh 
purchaser,  and  a  sale  under  direction  of  and  by 
officers  of  such  court  is  not  a  sale  by  Uie  tniii- 
tee,  so  that  there  is  nothing  to  prevent  him 
from  becoming  a  purchaser. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent 
Dig.  H  258-266;    Dec  Dig.  <S»198.] 
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2.  Judgment    €=822— Foreign    Judgment— 
Conclusiveness— D1STB19UT1ON  of  Estate. 

Where  the  estate  'of  one  dying  iA  Cali- 
fornia was  distributed  to  the  heirs  "in  trust" 
to  use  the  rent  durine  their  lives  or  until  they 
should  mutually  agree  to  sell  the  property  apd 
divide  the  proceeds  equally  among  the  testa- 
tor's children  and  the  heirs  of  deceased,  chil- 
dren, and  the  testator's  Illinois  realty  was  dis- 
tributed to  the  testamentary  trustees,  a  judg- 
stent  of  the  circuit  court  of  Coolc  county,  111.,,  on 
a  bill  in  equity  by  defendants  herein  against 
the  other  heirs,  including  plaintiff,  resulting  in 
a  decree  adjudging  that  the  property  be  sold  for 
cash  to  the  highest  bidder,  permitting  any  of  the 
parties  to  become  purchasers,  and  in  which  de- 
fendant in  good  faith  purchased  the  property, 
and  plaintiff  received  his  share  of  the  proceeds, 
was  res  judicata  and  could  not  be  disturbed  by 
the  courts  of  this  state  upon  a  collateral  .at- 
tack merely  because  the  decree  in  this  state  dis- 
tributed the  property  "in  trust." 

[Ed.  Note, — For  other  cases,  see  Judgment, 
Cent  Dig.  ii  1454,  1488-1490,  1496-1600 ;  Dec. 
Dig.  <Ss»822.] 

3.  Tbnakct  in  Comuon  <3=9l9— Pubchase  bt 

COTENANT-JUDICIAL  SALES. 

A  cotenant,  who  may  not  purchase  and  as- 
sert an  outstanding  title  against  his  cotenants, 
may  purchase  thdr  own  titles  at  a  judicial 
sale. 

[Ed.  Note.— For  other  cases,  see  Tenancy  in 
Common.  Cent.  Dig.  S§  65-^;  Dec.  Dig.  «=» 
19.] 

Department  2.  Appeal  from  Superior 
Court,  Los  Angeles  County;  M.  T.  Doollng, 
Judge. 

Suit  by  George  W.  Plant,  a  minor,  etc., 
against  Charles  Plant  and  others.  Judgment 
for  defendants,  and  plaintiff  appeals.  Af- 
firmed. 

Bernard  Potter,  of  Los  Angeles,  for  appel- 
lant. Anderson  &  Anderson,  and  Tanner, 
Taft  &  Odell,  all  of  Los  Angeles,  for  respond- 
ents. D.  K.  Trask  and  Trask,  Norton  & 
Brown,  all  of  Los  Angeles,  for  executrix. 


MBLVIN,  J.  Plaintiff  appeals  from  an  ad- 
Terse  Judgment.  The  suit' was  brought  on  be- 
half of  the  minor,  George  Washington  Plant, 
by  his  guardian,  for  the  purpose  of  having  the 
court  decide  and  declare  that  the  defendants 
were  trustees  of  certain  funds  received  by 
fhem  from  the  rentals  and  sale  of  certain 
propei;ty  which  they  had  purchased  from  the 
estate  of  their  deceased  father  (plaintiff's 
grandfather),  Roger  Plant  The  court  made 
findings  to  the  effect  that  Soger  Plant  died 
testate  In  Oallfomla  on  February  19,  1894; 
that  his  will  was  probated  In  the  following 
month;  that  Charles  Plant,  one  of  the  de- 
fendants, was  duly  made  executor;  that  the 
estate  was  duly  settled  and  the  executor  was 
discharged.  Other  findings  were  In  substance 
as  follows: 

In  March,  1896,  the  superior  court  made 
and  entered  Its  decree  by  which  the  real  prop- 
erty of  the  estate  was  distributed  to  William 
Plant,  Susan  Plant  Tweedy,  Roger  Plant, 
Henry  Plant,  Phoebe  Plant,  David  Walter 
Plant,  George  Washington  Plant,  Richmond 


Plant,  and  Charles  Plant,  children  of  de- 
ceased, all  over  the  age  of  21  years.  This  dis- 
tribution was  "share  and  share  aUke,"  but 
as  the  decree  recited  "in  trust  nevertheless 
they  to  use  the  net  roits  and  pr<^ts  during 
their  lives,  or  until  such  time  after  10  years 
from  the  date  of  the  death  of  said  Roger 
Plant  as  that  all  of  his  said  children 'or  in 
case  any  of  them  sl\all  be  dead,  then  all  said 
children  then  surviving  and  the  heirs  of  the 
body  of  said  deceased  children,  shall  mutually 
agree  in  writing  to  sell  said  real  property  and 
divide  the  process,  when  the  same  shall  be 
sold  and  the  proceeds  divided  equally  among 
said  children."  The  findings  recite  proceed- 
ings In  the  probate  court  of  Cook  county,  111., 
where  the  will  had  also  been  admitted  to 
probate  and  letters  had  been  duly  issued  to 
Henry  Plant  In  1894.  As  a  result  of  these 
proceedings  nn  order  was  there  entered  de- 
claring the  estate  settled  and  discharging  the 
executor.  At  the  time  of  his  death  Roger 
Plant  was  seised  in  fee  of  certain  valuable 
real  property  In  Cook  county.  111.  By  the 
decree  of  distribution  this  property  was  dis- 
tributed to  the  trustees  named  In  the  will 
of  Roger  Plant  In  September,  1905,  the  same 
persons  named  as  defendants  In  this  action 
(except  the  administratrix  of  David  Walter 
Plant's  estate,  for  he  was  then  living)  filed 
their  bill  in  equity  against  the  other  heirs  of 
Roger  Plant  including  the  minor,  George 
Washington  Plant  whereby  they  petitioned 
the  said  court  to  make  a  decree  distributing 
the  property  of  the  estate  in  Cook  county, 
giving  to  each  heir  his  or  her  allotted  proper 
share  In  accordance  with  the  will  of  their 
common  ancestor.  Two  of  the  defendants  in 
that  action  were  sued  as  surrlvlng  trustees 
under  the  will  of  Roger  Plant  deceased,  but 
in  the  present  suit  the  court  found  that  they 
were  not  in  fact  trustees  at  the  time  of  the 
sale  of  the  property  In  Illinois.  The  superior 
court  in  this  action  also  made  the  following 
finding: 

"That  no  express  or  formal  appearance  in  said 
partition  suit  was  made  by  the  plaintiff  in  per- 
son, and  that  plaintiff  never  directly  authorized 
any  person  or  persons  to  appear  for  or  on  be- 
half of  plaintiff  in  said  proceeding;  but  that 
plaintiff  did  duly  and  regularly  appear  in  said 
proceeding  by  and  through  his  duly  appointed, 
qualified  and  acting  guardian  ad  litem,  and  waa 
represented  therein  and  throughout  said  pro- 
ceeding by  counsel  duly  authorized  by  said 
guardian  ad  litem  to  appear  and  act  for  him ; 
and  that  said  circuit  court  of  Cook  county.  111., 
acquired  jurisdiction  of  all  parties  to  said  pro- 
ceeding,  including   plaintiff   herein." 

There  was  never  any  agreement  In  writing 
among  the  children  of  Roger  Plant  to  sell 
any  of  the  property  In  Cook  county  and  to 
divide  the  proceeds. 

According  to  the  findings  the  suit  In  equity 
resulted  in  1907  In  a  decree  that  the  propertv 
could  not  be  physically  divided  without  prej 
udlce  to  the  persons  Interested,  and  It  wai 
adjudged  that  the  premises  be  sold  for  cash 
to  the  highest  bidder,  provided  the  amount 
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offered  should  equal  at  least  two-tbirds  of  tbe 
valuation  of  $135,000  put  upon  the  property 
by  tbe  commissioners.  By  said  decree  it  was 
also  provided  that  after  due  notice  the  master 
in  chancery  should  sell  the  property,  and  that 
any  of  the  parties  to  the  proceeding  might 
become  purchaser  or  purchasers.  JJ^xe  sale 
was  made  In  conformity  with  the  decree. 
There  was  competitive  bidding,  and  Charles 
Plant  acted  for  himself  and  bis  brothers 
Henry,  Richmond,  William,  and  David  Walter 
Plant  He  and  they  acted  in  good  faith  and 
for  the  best  interest  of  all  persons  concerned. 
Their  bid,  |99,600,  was  the  highest  and  best 
one  that  could  have  been  obtained  for  the 
property  at  tbe  sale,  and  after  due  confirma- 
tion of  said  sale  by  the  circuit  court  the 
master  in  chancery  made  a  deed  of  the  pr(^ 
erty  to  Charles  Plant,  in  accordance  with  tbe 
court's  directions  It  was  further  found  that 
Cbarles  Plant  raised  $50,000  by  a  loan  se- 
cured by  a  trust  deed  to  the  property;  that  a 
large  part  of  this  money  was  divided  among 
those  entitled  to  share  in  the  estate,  other 
than  purchasers  at  the  sale,  George  Washing- 
ton Plant  (the  plaintiff  here)  receiving  ap- 
proximately $12,000.  The  purchasers  receipt- 
ed for  their  shares  of  the  amount  bid  for  the 
property,  but  received  no  money.  The  proper- 
ty was  sold  in  June,  1908,  by  the  defendants 
In  this  action  for  $127,700  after  they  had  re- 
ceived by  way  of  rents  a  net  sum  not  in  ex- 
cess of  $10,000.  There  were  further  findings 
that  the  defendants  were  not  at  tbe  time  of 
tbe  sale  acting  as  trustees  or  in  any  fiduciary 
relation  towards  tbe  plaintiff,  and  that  they 
have  not  since  and  do  not  now  hold  the 
property  or  the  proceeds  in  trust  for  the  said 
'plaintiff.  There  were  elaborate  findings  nega- 
tiving the  allegations  of  the  complaint  where- 
by defendants  were  charged  with  conspiracy 
to  conceal  their  Joint  interest  in  the  purchase 
of  tbe  property,  to  keep  down  the  price  by 
deterring  others  from  bidding  at  tbe  probate 
sale,  and  to  do  certain  alleged  dishonest  acta 
It  was  also  found  that  while  plaintiff  had  no 
direct  notice  of  the  date  of  the  sale,  he  was 
nevertheless  a  party  thereto  represented 
throughout  the  proc^dlags  by  his  guardian 
ad  litem  and  attorney,  and  although  not  until 
April,  1909,  did  he  receive  notice  of  the  fact 
that  Charles  Plant  bad  made  such  purchase 
that  fact  and  tbe  circumstance  of  the  subse- 
quent sale  were  not  concealed  from  him  by 
the  defendants.  There  Is  another  finding 
that: 

"It  is  true  that  the  plaintiff,  through  his 
guardian,  Julia  L.  Woods,  and  attorney  for  said 
guardian,  Bernard  Potter,  received  notice  of  the 
fact  that  said  sale  had  been  made  shortly  after 
the  same  had  been  consummated,  and  received 
and  accepted  his  pro  rata  share  of  the  proceeds 
of  said  sale." 

No  attack  Is  made  upon  the  foregoing  find- 
ings, except  in  those  particulars  in  which  they 
relate  to  the  absence  of  trust  relations  be- 
tween the  defendants  and  the  minor  and  the 


propriety  and  legality  of  the  acts  of  said  de- 
fendants In  the  pcemises. 

[1,2]  Bespondents  rely  upon  tbe  mle  as 
declared  in  Felton  y.  liO  Breton,  92  CaL  466, 
2S  Pac.  490,  where  it  Is  held  that  the  Inbibi- 
tion  upon  a  trustee  from  purchasing  at  bis 
own  sale  Is  removed  by  the  determiaatloa  of 
a  court  of  equity  that  he  may  be  such  pur- 
chaser. When  tbe  sale  is  made  under  tbe 
direction  of  a  court  of  equity  by  oflicers  ap- 
pointed by  the  court,  it  is  not  a  sale  by  tbe 
trustee,  and  there  Is  no  rule  or  principle  pre- 
venting him  from  becoming  a  purchaser.  This 
is  the  doctrine  of  tbe  Le  Breton  Case,  and  ap- 
pellant has  not  succeeded  in  his  effort  to  con- 
vince us  that  it  does  not  apply  bere.  Plain- 
tiff admits  In  his  pleading  that  tbe  circuit 
court  of  Cook  county.  111.,  acquired  Jnrisdle- 
tion  of  all  parties  to  the  partition  proceed- 
ings, and  that  this  plaintiff  was  one  of  tbem. 
The  decree  of  that  court  therefore  Is  res 
Judicata  and  absolutely  binding  upon  plain- 
tiff. The  court  determined  in  advance  of  tbe 
sale  that  certain  of  tbe  beirs  might  become 
purchasers,  and  confirmed  the  sale  to  tbem 
through  Charles  Plant.  The  defendants  had 
ceased  to  be  trustees,  and  by  ordering  tbe 
sale  to  them  by  the  master  In  chancery  tbe 
court  so  found.  Such  finding  may  not  be 
collaterally  attacked  In  this  suit  The  pr«q[»- 
erty  was  In  (%icago.  Tbe  court  bad  Jurisdic- 
tion of  tbe  parties  to  that  proceeding  and  of 
tbe  subject-matter.  Under  such  circum- 
stances the  courts  of  this  state  may  not  dis- 
turb the  Judgment  upon  a  collat^al  attack 
merely  because  the  decree  In  the  estate  of 
Roger  Plant  in  this  state  distributes  tbe 
property  "in  trust"  The  judgment  of  tbe 
court  of  Illinois  Is  absolutely  binding  upon 
the  plaintiff  hereby  23  Cyc.  1055;  Reed  v. 
Cross,  116  Cal.  484,  48  Pac.  491;  Estate  of 
Harrington,  147  CaL  124,  81  Paa  546,  109 
Am.  St  B^.  11& 

It  is  argued  that  tbe  case  of  FeitoD  ▼.  Le 
Breton,  supra,  is  authority  only  where  tbe 
trusteeship  is  coupled  with  a  power  of  sale. 
We  do  not  think  such  limitation  may  be  plac- 
ed upon  it  Indeed  tbe  opinion  In  that  case 
(92  Cal.  at  page  467,  28  Pac.  490)  discusses  tbe 
reason  for  the  rule  announced  which  13  that, 
where  a  trustee  is  also  a  beneficiary,  the 
court  should  consider  bis  rights  under  tbe 
latter  capacity  as  well  as  bis  duties  under 
tbe  former  <^ce. 

[3]  Bven  a  cotenant,  who  may  not  purchase 
and  assert  an  outstanding  title  against  his 
cotenants,  may  purchase  their  own  titles  at 
a  Judicial  sale.  McNutt  v.  Nnevo  Land  Co., 
107  Cal.  466.  140  Pac.  6,  in  which,  by  the 
way,  Felton  v.  Le  Breton  Is  incorrectly  cited 
as  Felten  v.  Le  Breton. 

It  follows  from  tbe  foregoing  discussion 
that  tbe  Judgment  must  be  affirmed;  and  it 
Is  so  ordered. 

We  concur:    HBNSHAW.  X;  LORIOAN.  3. 
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PEOPLE  T.  OAKIDIS.     (Cr.  578.) 

(District  Court  of  Appeal,  rirst  District,  Cali 

forma.    Dec.  14,  1915.) 

1.  Labceny  <&=»23  —  Elements  —  Value  ot 
Stolen  Abticlb. 

It  is  essential  to  the  crime  of  grand  larceny 
that  tlie.  thing  stolen  be  intrinsically  worth  in 
excess  of  $50,  unless  taken  from  the  person  of 
another. 

[Ed.  Note.— For  other  cases,  see  Larceny, 
Cent  Dig.  iS  50-52 ;    Dec.  Dig.  <S=>23.] 

2.  Labceny    «=6— Infobmation — Suwtciek- 
CT— Value. 

An  information  under  Pen.  Code,  i  492, 
'fixing  the  value  of  a  stolen  evidence  of  indebted- 
ness as  the  amount  recoverable  thereon,  which 
charged  the  larceny  of  a  lottery  ticket,  charged 
no  crime,  since  a  lottery  ticket  cannot  evidence 
a  valid  indebtedness  for  it  exists  in  violation  of 
law  and  is  valueless,   nor  did   the  subsequent 

J>ayment  of  a  prize  for  the  ticket  make  it  legal- 
y  of  value  so  as  to  support  the  information. 

[EA.  Note.— For  other  cases,  see  Larceny, 
Cent  Dig.  {J  11-lT ;   Dec.  Dig.  «=5»5.] 

8.  Labcent  <=s>28— Infobmation— StrrFiciBN- 

CT— TlilK. 

In  such  ease,  the  subsequent  payment 
even  if  valid,  could  not  affect  the  sufficiency  of 
the  information,  which  depends  on  facts  exist- 
ing at  the  time  of  the  offense  and  not  on  Bul>se- 
quent  occurrences. 

[Ed.  Note.— For  other  cases,  see  Larceny, 
Cent  Dig.  f$  58,  59,  62,  99, 101 ;  Dec.  Dig.  <8=» 
28.] 

4.  Labceny  <S=>5  —  Elements  ot  Offense  — 

Value  or  Stolen  Abticle. 

While  a  lottery  ticket  is  of  no  value  as  an 
evidence  of  indebtedness.  Its  value  as  a  paper 
will  support  an  informadon  charging  petty  lar- 
ceny, however  small  its  actual  worth. 

[Ed.  Note. — For  other  cases,  see  Larceny, 
Cent  Dig.  {{  11-17 ;   Dec.  Dig.  <S=»5.]  . 

Appeal  from  Superior  Court,  City  and 
Comity  of  San  Francisco ;  George  H.  Caban- 
Iss,  Judge. 

Antoulo  Caridls  was  charged  witb  ttae 
crime  of  grand  larceny,  and  demurred  to  the 
information.  The  demurrer  was  allowed,  and 
the  action  dismissed,  and  the  People  appeal. 
Affirmed. 

U.  S.  Webb,  Atty.  Gen.,  and  Frank  L. 
Gucrena  and  John  H.  Biordan,  Deputy  Attys. 
Gen.,  for  the  People.  M.  L.  Choynski  and 
Jos.  T.  O'Connor,  both  of  San  Francisco,  for 
respondent 

LENNON,  p.  J.  The  defendant  In  this 
case  was,  by  an  Information  filed  in  the  su- 
I)erlor  court  of  the  city  and  county  of  San 
Francisco,  charged  with  the  crime  of  grand 
larceny,  alleged  to  have  been  committed  as 
follows: 

"The  said  Antonio  Caridis  on  the  29tb  day  of 
July,  A.  D.  1914,  at  the  said  city  and  county 
of  San  Francisco,  state  of  California,  did  then 
and  there  willfully,  unlawfully,  and  feloniously 
steal,  take,  and  carry  away  one  lottery  ticket 
of  the  Original  Nacional  Company,  No.  16235; 
that  theretofore,  and  on  the  27th  day  ot  July, 
1914,  the  said  ticket  was.  after  a  drawing  held 
by  said  Original  Nadonal  Company,  and  its  of- 
ficers, representatives,  and  agents,  declared  by 
said  Original  Nacional  Company  and  its  officers, 
representatives,   and  agents,  to  be  one  of  the 


winning  tickets  of 'the  said  Original  Nacional 
Company,  and  its  officers,  representatives,  and 
agents,  after  said  drawing  aforesaid,  did  become 
liable  for  and  did  promise  to  pay  to  the  hoider 
of  said  ticket  the  sum  of  $1,250  in  ^old  coin  of 
the  United  States  of  America,  and  did  then  and 
there  promise  to  pay  to  the  holder  of  said  ticket 
the  sum  of  $1,250  in  gold  coin  of  the  United 
States  of  America;  that  thereafter,  and  on  the 
30th  day  of  July,  1914,  the  said  Antonio  Caridis 
did  present  said  ticket  to  said  Original  Nacional 
Company  and  to  its  officers,  representatives,  and 
ajcents,  and  did  receive  from  said  Original  Na- 
cional Company,  and  its  officers,  representa- 
tives, and  agents,  the  sum  of  $1,250  in  gold  coin 
of  the  United  States  of  America  therefor;  that 
at  all  of  said  times  the  said  lottery  ticket  was 
the  personal  property  of  Jim  Papas  and  was  of 
the  value  of  $1,250  in  gold  coin  of  the  United 
States  of  America." 

[1]  A  demurrer  to  the  information  was  al- 
lowed upon  the  ground  that  the  facts  stated 
did  not  constitute  a  public  offense  in  the  par- 
ticular that  it  affirmatively  appeared  that 
the  subject-matter  of  the  alleged  larceny  had 
no  legitimate  value.  The  action  was  there- 
upon dismissed,  and  the  people  have  appealed 
from  the  order  allowing  the  demurrer. 

The  ruling  of  the  court  below  was  correct 
It  is  essential  to  the  commission  of  the  crime  . 
of  larceny  that  the  property  alleged  to  have 
been  stolen  have  some  value — Intrinsic  or  rel- 
ative— ^whlch,  where  grand  larceny  Is  charged 
and  the' property  was  not  taken  from  the  per- 
son of  another,  must  exceed  the  sum  of  $50. 
Penal  Code,  f  847.  Payne  v.  People,  6  Johns. 
(N.  Y.)  108 ;  Gulp  v.  State,  1  Port.  (Ala.)  83, 
26  Am.  Dec.  357 ;  Wharton's  Criminal  Law, 
p.  1333. 

[2,3]  Evidently  the  Information  in  .the 
present  case  was  framed  to  fit  the  require- 
ments of  section  492  of  the  Penal  Code,  which 
fixes  the  value  In  cases  ot  the  larceny  of  writ- 
ten Instruments  hy  providing  that: 

"If  the  thing  stolen  consists  of  any  evidence 
of  debt  or  other  written  instrument,  the  amount 
of  money  due  thereupon,  or  secured  to  be  paid 
thereby,  and  remaining  unsatisfied,  or  which  in 
any  contingency  might  be  coUected  thereon,  or 
the  value  of  the  property  the  title  to  which  is 
shown  thereby,  or  the  sum  which  might  be  re- 
covered in  the  absence  thereof,  is  the  value  of 
the  thing  stolen." 

Clearly  this  section  contemplates  and  con- 
trols the  value  to  be  placed  only  upon  writ- 
ten Instruments  which  create  some  legal  right 
and  constitute  a  subsisting  and  an  enforce- 
able evidence  of  a  debt  People  v.  Dadmun, 
23  Cal.  App.  293.  137  Pac.  1071;  State  v. 
Campbell,  103  N.  C.  344,  9  S.  E.  410 ;  Mc- 
Carty  v.  State,  1  Wash.  377,  25  Pac.  299,  22 
Am.  St  Rep.  152;  •  Wilson  v.  State,  1  Port 
(Ala.)  11& 

The  lottery  ticket  which  was  the  subject- 
matter  of  the  larceny  charged  in  the  present 
case  had  no  relative  value  save,  as  afiSrma- 
tively  alleged  In  the  information,  as  the  evi- 
dence of  a  debt  due  from  an  enterprise  which 
was  denounced  by  law  and  which  apparently 
existed  and  was  conducted  by  its  promoters 
in  defiance  of  the  law.  Pea.  Code,  §  319  et 
seq.    It  is  a  well-settled  principle  that  an  ob- 
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ligation  which  exists  In  defiance  of  a  law 
which  denounces  It  has,  In  the  eyes  of  the 
law,  neither  validity  nor  value.  An  instance 
of  the  application  of  this  principle  is  to  be 
found  in  the  analogous  case  of  Gulp  v.  State, 
supra,  where  the  court  held  that  an  indict- 
ment charging  the  larceny  of  several  "bills  of 
credit  of  the  United  States  Bank,"  which 
were  alleged  to  be  of  the  aggregate  value  of 
$310,  could  not  be  sustained  because  each  of 
the  bills  was  for  a  sum  less  than  the  bank 
was  authorized  by  its  charter  to  issue,  and 
consequently  could  not,  in  contemplation  of 
law,  be  the  subject-matter  of  a  larceny. 

The  fact,  as  alleged  in  the  information, 
that  the  drawing  had  taken  place  prior  to 
the  alleged  larceny  of  the  ticket,  and  tliat 
the  defendant  ultimately  collected  thereon 
the  sum  of  $1,250  from  the  lottery  company, 
added  nothing  to  the  validity  or  value  of  the 
ticket  Being  a  void  and  valueless  obligation 
in  the  eyes  of  the  law  from  its  very  inception. 
It  could  not  be  transformed  into  a  legitimate 
and  valuable  thing  by  a  voluntary  payment, 
which  in  itself  was  a  contravention  of  the 
law.  Crutchfleld  v.  Bambo,  38  Tex.  Civ.  App. 
570,  86  S.  W.  950.  Moreover,  the  sufficiency 
of  the  information  must  be  determined  by 
the  facts  as  they  existed  at  the  time  of  the 
alleged  taking,  and  not  by  anything  that  may 
have  occurred  subsequently.  People  v.  Ste- 
vens, 38  Hun  (N.  Y.)  62. 

[4]  Considered  as  a  mere  piece  of  paper, 
the  lottery  ticket  in  question  possessed  per- 
haps some  slight  intrinsic  value,  which,  bow- 
ever  small,  would  have  sufficed  to  make  the 
wrongful  taking  of  it  petit  larceny,  and.  If 
that  bad  been  the  charge  preferred  against 
the  defendant,  it  doubtless  would  have  stood 
the  test  of  demurrer.  1  McClain  on  Criminal 
Law,  f  643. 

The  order  appealed  from  is  affirmed. 

We  concur:  KERRIGAN,  J.;  RICH- 
ARDS, J. 

(29  Cal.  A.  200) 

CONGDON   T.   CALIFORNIA   DRUG   & 
CHEMICAL  CO.     (Civ.  1418.) 

(District  Court  of  Appeal,  Third  District,  Cal- 
ifornia.   Dec.  18,  1916.    Rehearing  Denied 
by  Supreme  Court  Feb.  14,  1916.) 

1.  Mastkb   and    Skbvant   «=>278,    281— Ao- 

'  TIONS   FOB    INJTJBIEB — QUESTIONS    FOB  JUBT. 

In-  an  action  by  the  driver  of  a  delivery 
wagon  for  injuries  sustained  when  the  cork  came 
out  of  a  dconijohn,  and  the  concentrated  am- 
monia therein  flew  into  his  face,  evidence  held 
sufficient,  in  connection  with  the  allegations  or 
admissions  of  the  answer  as  to  the  character  of 
such  ammonia,  its  liability  to  explode,  and  the 
necessity  of  securing  the  cork,  to  warrant  jary 
findings  that  the  employer  was  negligent  in  send- 
ing out  the  demijohn  without  securely  fastening 
the  cork,  and  that  plaintiff  was  not  guilty  of 
contributory  negligence  in  driving  the  wagon  or 
in  handling  the  demijohn. 

[E!d.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  |f  954,  956-958,  960-969. 
971,  972,  977.  987-«96 ;  Dec.  Dig.  <S=>278,  281.] 


2.  Appeal  and  Ebbob  «=3l064  —  Haxhless 

EBBOB— IWSTBUCTIONS. 

In  a  delivery  wagon  driver's  action  for  in- 
juries sustained  when  the  cork  came  out  of  a 
demijohn  and  the  concentrated  ammonia  therein 
flew  into  his  face  and  eyes,  the  evidence  shoved 
that  he  was  20  years  old,  bad  received  a  gram- 
mar school  education  and  a  business  coarse  in 
high  school,  and  had  been  driving  a  delivery 
truck  or  wagon  for  four  months.  Reld,  that 
while,  in  view  of  the  nature  of  plaintiff's  em- 
ployment, his  intelligence,  and  his  experience  in 
the  kind  of  work  he  was  doing,  the  fact  of  bis 
minority  should  not  have,  been  presented  to  the 
jury  as  an  element  affecting  his  responsibility, 
the  jury  could  not  have  been  influenced  in  any 
material  degree  by  being  reminded  in  tlie  in- 
structions that  plain  tifE  was  a  minor,  where  they 
were  also  told  that  his  conduct  was  to  be  judg- 
ed by  his  knowledge,  experience,  and  judgment 
[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error^entDig.  {$4219,  4221-4224;  Dec.  Dig. 

Appeal  from  Superior  0>nrt,  Kings  Coun- 
ty; M.  L.  Short,  Judge. 

Action  by  Leland  Congdon,  a  minor,  by  H. 
W.  Congdon,  his  guardian,  against  the  Cali- 
fornia Drug  &  Chemical  Company.  From  a 
judgment  for  plaintiff  and  an  order  denying 
a  new  trial,  defendant  appeals.     AflSrmed- 

Haas  &  Dunnigan,  of  Los  Angeles,  for  ap- 
pellant H.  P.  Brown,  of  Fresno,  and  Earl 
Rogers,  of  Los  Angeles,  for  respondent. 

CHIPMAN,  P.  3.  Plaintiff  brings  the  ac- 
tion, by  his  guardian  ad  litem,  to  recover 
damages  for  Injuries  alleged  to  have  been 
suffered  while  in  the  employ  of  defendant 
He  recovered  Judgment  from  which,  and 
from  tile  order  denying  its  motion  for  a  new 
trial,  defendant  appeals. 

It  is  alleged  in.  the  complaint  that  In  the 
month  of  February,  1912,  plaintlfr,  who  was 
then  of  the  age  of  10  years,  was  employed  by 
defendant  in  the  work  of  driving  an  auto- 
mobile truck  and  the  delivery  of  packages 
from  defendant's  place  of  business  to  Its  vari- 
ous customers  In  Los  Angeles  county,  and 
that,  after  so  working  for  about  four  months, 
defendant  shifted  plaintilTs  employment  to 
driving  a  delivery  wagon  drawn  by  a  horse: 
that  at  no  time  during  said  employment  did 
plalntiCC  have  any  knowledge  of  drugs  and 
chemicals  of  any  kind,  nor  did  he  understand 
the  natural  dangers  of  said  employment  or 
dangers  of  handling  the  drugs  and  chemicals 
placed  in  his  possession  for  delivery.  The 
circumstances  attending  the  Injury  are  stat- 
ed as  follows: 

"That  on  the  28th  day  of  June,  1912,  and 
while  no  engaged  as  aforesaid  with  the  said  de- 
fendant, the  said  defendant  caused  to  be  placnl 
in  said  wagon  aforesaid  for  delivery  a  gallon 
demijohn  filled  with  and  labeled  concentrated 
ammonia,  to  be  by  said  Leland  Congdon  deUver- 
ed  to  one  of  its  customers  in  said  city  of  Los 
Angeles;  that  the  said  Leland  Congdm  there- 
after started  on  his  way  with  said  horse  and 
wagon  and  said  demijohn  so  labeled  concentrated 
ammonia  to  deliver  the  same  as  directed  by  said 
defendant ;  that  in  the  course  of  the  trip  from 
the  said  place  of  business  of  the  said  defend- 
ant, then  located  at  Nos.  843  and  855  Stephen- 
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son  avenue,  said  city  of  Los  Angeles,  the  jolt- 
ing of  saia  wagon  in  passing  over  the  rough 
places  in  the  street  cansed  the  said  demijohn  to 
be  turned  over  on  its  side,  and  it  was  shifting 
about  in  the  bottom  of  sold  wagon,  when  the 
said  Leland  Congdon  halted  said  horse  and 
alighted  from  the  said  wagon,  and  took  hold  of 
the  said  demijohn,  and  was  about  to  place  the 
same  in  a  box  and  place  some  excelsior  around 
it  to  prevent  it  from  again  turning  over  or  work- 
ing about  in  said  wagon,  when  the  cork  in  said 
demijohn,  which  had  not  been  secured  in  any 
way,  or  tied  down,  popped  out  of  the  said  demi- 
john, and  the  contents  of  said  demijohn,  to  wit, 
the  ammonia  therein,  shot  out  of  the  demijohn 
and  into  the  face  and  eyes  of  the  said  Leland 
Congdon." 

Then  follows  a  detailed  statement  of  medi- 
cal treatment  given  in  an  effort  to  preserve 
Leland  Congdon's  eyesight,  despite  which  he 
suffered  the  total  loss  of  his  left  eye  and 
serious  injury  to  his  right  eye.    It  is  alleged: 

That  "none  of  the  agents  or  representatives 
of  said  defendant  ever  at  any  time  or  at  all  in 
any  way  warned  or  advised  the  said  Leland 
Congdon  of  the  dangers  incident  to  the  handling 
of  ammonia  put  up  in  the  way  that  the  same 
was  put  up  in  said  demijohn,  or  the  dangers  of 
being  employed  in  or  atmut  the  drugs  and  chem- 
icals, which  he  was  required  to  handle  and 
deliver  as  aforesaid,"  and  that  by  reason  of  his 
youth  and  inexperience  and  lack  of  knowledge 
"he  did  not  know,  appreciate,  or  understand 
the  difSculties  and  dangers  of  nis  said  employ- 
ment ;"  tliat  in  preparing  said  ammonia  for 
ddivery  by  plaintiff  defendant  "placed  in  the 
hole  in  the  neck  of  said  demijohn  a  common 
cork,  and  did  not  secure  said  cork  by  seal,  wire, 
or  other  means,  -and  by  reason  of  the  action  of 
said  ammonia  in  said  demijohn  by  being  jolted 
around  in  said  wagon,  and  by  reason  of  the 
action  of  the  warm  weather  thereon,  the  said 
ammonia  did  expand,  and  the  cork  in  said  demi- 
john, not  being  secured  as  aforesaid,  popped 
out  of  said  demijohn,  and  the  said  ammonia 
flew  therefrom  into  the  face  and  eyes  of  the 
said  Leland  Congdon,  with  the  result  as  here- 
inabove alleged ;"  that  said  cork  "should  have 
been  secured  in  said  demijohn  by  seal,  wire,  or 
other  means,  so  as  to  have  prevented  its  being 
BO  forced  out  as  aforesaid,  and  that  the  failure 
of  said  defendant  to  so  secure  said  cork  was  neg- 
lect and  carelessness  and  want  of  ordinary  care 
on  its  part,"  and  "said  injury  was  wholly  caus- 
ed by  reason  of  said  wrongful  acts,  carelessness, 
neglect,  and  want  of  ordinary  care  on  the  part 
of  said  defendant." 

The  answer  admits  the  minority  of  plain- 
tiff as  alleged;  admits  his  employment  as 
alleged,  bnt  denies  the  averments  of  plain- 
tiff's want  of  Imowledge  of  drugs  and  chemi- 
cals and  the  danger  attending  the  handling 
of  the  same;  admits  that  on  June  28,  1912, 
"defendant  did  cause  to  be  placed  in  said 
deliver}^  wagon  a  gallon  demijohn  filled  with 
and  labeled  concentrated  ammonia,  to  be  de- 
livered by  plaintiff  to  one  of  defendant's  cus- 
tomers;" alleges  that  plaintiff  "did  at  said 
time  know  the  character  of  said  concen- 
trated ammonia,  and  did  know  its  liability 
to  explode,  and  did  know  that  the  same  was 
dangerous;"  admits  the  facts  set  out  in  the 
complaint  as  to  the  Jolting  about  of  the  demi- 
john, and  alleges  that  said  "shifting  was 
caused  by  the  careless  manner  in  which  the 
said  Leland  Congdon  placed  the  same  in  said 
wagon ;"  admits  that  plaintiff  "was  about  to 
place  the  same  in  a  box  and  was  about  to 


place  some  excelsior  around  It  to  prevent  It 
from  again  turning  over  or  working  about  in 
said  wagon,"  and  alleges  that  be  should  have 
so  secured  it  at  the  time  he  j>laced  it  in  the 
wagon,  and  that  he  was  careless  and  negli- 
gent in  not  doing  so,  and  that  he  well  knew 
at  that  time  that  he  should  have  so  secured 
the  demijohn ;  "admits  that  the  cork  in  said 
demijohn  did  come  out,"  but  on  Information 
denies  that  the  cork  was  not  tied  down  or. 
secured  in  any  manner;  denies  that  the  am-' 
monia  struck  the  face  and  eyes  of  plaintiff, 
and  -denies  the  alleged  result  of  the  escape 
of  ammonia ;  alleges  that  defendant  "did  at 
all  times  inform  plaintiff  of  the  nature  and 
character  of  the  work  required  of  htm  to  be 
done  and  of  the  danger  by  him  incurred,  and 
did  in  particular  inform  said  Leland  Congdon 
of  the  danger  of  carrying  ammonia  in  a  demi- 
john in  a  delivery  wagon,  and  did  warn  and 
instruct  said  Leland  Congdon  at  all  times  to 
see  that  the  same  was  securely  packed  in  a 
box  with  excelsior  surrounding  it  to  prevent 
any  Jarring  x)f  the  same" ;  denies  that  plain- 
tiff by  reason  of  inexperience  or  want  of 
knowledge, did  not  appreciate  the  danger  of 
his  said  employment  It  is  further  alleged 
that: 

When  plaintiff  "picked  up  said  demijohn  and 
did  place  the  same  in  said  delivery  wag^n,  the 
cork  of  the  same  had  not  yet  been  secured,  and 
that  be  did  ^now  that  the  same  should  not  be 
placed  in  said  delivery  wagon  without  having 
said  cork  secured.  Dafendant  admits  that  by 
reason  of  the  action  of  said  ammonia  in  said 
demijohn  by  being  jolted  around  in  said  wagon, 
and  by  reason  of  the  action  of  the  warm  weather 
thereon,  the  said  ammonia  did  expand,  and  the 
cork  in  said  demijohn  not  being  secured,  did 
pop  out  of  said  demijohn,  and  the  said  ammonia 
flew  therefrom,  but  as  to  whether  or  not  said 
ammonia  flew  into  the  face  or  into  the  eyes 
or  into  either  eye  of  said  Leland  Congdon  this 
defendant  is  not  informed.  This  defendant  ad- 
mits that  said  cork  should  have  heen  secured  in 
said  demijohn  by  seal,  wire,  or  other  means 
so  as  to  prevent  its  being  forced  out.  This 
defendant  denies  that  the  failure  of  this  de- 
fendant to  so  secure  said  cork  was  neglect  or 
carelessness  or  want  of  ordinary  care  on  its 
part.  Defendant  alleges  that  said  demijohn  had 
not  at  said  time  been  prepared  for  transporta- 
tion in  the  said  delivery  wagon,  and  that  said 
Leland  Congdon  did  take  the  same  and  did 
place  the  same  in  said  wagon  before  the  same 
was  fully  prepared  for  transportation  therein 
by  this  defendant,  and  that  he  did  know  the 
same  was  dangerous,  and  did  know  that  the  cork 
in  the  same  had  not  been  secured,  and  that  he 
did  place  the  same  in  said  delivery  wagon  with- 
out instructions  from  this  defendant  or  any  of 
its  officers,  and  purely  upon  his  own  responsibil- 
ity." 

Summing  up  the  defense,  it  is  alleged  that 
plaintifTs  injury  was  caused  solely  by  his 
carelessness  and  negligent  act:  First,  in  plac- 
ing the  demijohn  in  the  wagon  before  it  was 
ready  for  transportation;  second,  in  failing 
to  place  it  in  a  box  surrounded  with  excel- 
sior; third,  in  driving  the  wagon  negligent- 
ly so  as  to  cause  the  demijohn  to  be  Jolted 
and  moved  about  in  the  wagon ;  and,  fourth, 
in  attempting  to  lift  the  demijohn  in  such 
manner  that  its  opening  where  the  cork  was 
situated  was  directed  towards  plaintiff. 
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[1]  We  hare  glreo  the  pleadings  somewhat 
at  length;  for  it  will  thus  be  seen  that 
the  Issues  are  thereby  considerably  narrowed. 

The.  answer  alleges  that  plaintiff  "did 
know  the  character  of  said  concentrated  am- 
monia, and  did  know  its  liability  to  explode, 
and  did  know  that  the  same  was  dangerous." 
If  plaintiff  knew  these  facts,  it  must  be  as- 
sumed that  defendant  believed  them  to  ex- 
ist 

The  answer  admits  that  plaintiff  to(A  hold 
of  said  demijohn,  "and  was  about  to  place 
the  same  in  a  box,  and  was  about  to  place 
some  excelsior  around  it  to  prevent  it  from 
again  turning  over  or  working  about  in  said 
wagon."  The  answer  also  admitted  that 
"by  being  Jolted  around  in  said  wagon,  and 
by  reasoti  of  the  action  of  the  warm  weather 
thereon,  the  said  ammonia  did  expand,  and 
the  cork,  not  being  secured,  did  pop  out  of 
said  demijohn,  and  the  said  ammonia  flew 
therefrom."  The  answer  admits  "that  said 
cork  should  have  been  secured  in  said  demi- 
john by  seal,  wire,  or  other  means  so  as  to 
prevent  its  being  forced  out." 

The  controverted  issues  of  fact  may  be 
reduced  to  the  following:  Was  it  defendant's 
duty  to  see  to  it  that  the  liquid  in  the  demi- 
john, or  concentrated  ammonia,  was  secured 
by  a  cork  sealed,  wired  or  otherwise  fastened 
before  being  placed  in  the  wagon?  Was  the 
failure  properly  to  secure  the  cork  in  the 
demijohn  the  proximate  cause  of  the  Injury? 
Was  plaintiff  guilty  of  contributory  negli- 
gence either  by  reckless  driving  <a  careless 
handling  of  the  packages  he  Vvas  hauling,  or 
in  handling  the  demijohn  at  the  time  of  the 
accident?  Was  plaintiff  sufficiently  instruct- 
ed as  to  the  dangerous  character  of  the  con- 
centrated ammonia,  or  was  he  of  such  mature 
age  and  experience  as  not  to  require  any  in- 
struction in  his  employment?  Was  the  de- 
fendant guilty  of  culpable  negligence? 

The  uncontroverted  evidence  was  that 
plaintiff  was  20  years  old  in  June,  1912;  bad 
received  a  grammar  school  education  and 
business  course  in  high  school;  "Just  took 
bookkeeping,  but  knew  nothing  of  chemistry." 
He  entered  defendant's  employment  as  driver 
of  a  gasoline  delivery  truck  in  February, 
1912,  and  later  changed  to  driving  a  horse 
and  wagon  and  continued  In  defendant's  serv- 
ice until  June  28,  1912,  the  day  of  the  ac- 
cident 

Plaintiff  testified  that  he  reported  to  Mr. 
Bryant  defendant's  shipping  clerk,  for  duty, 
and  that  nothing  special  was  said  about  his 
work: 

"He  give  me  my  orders  to  take  goods  to  a  cer- 
tain place.  He  just  give  me  a  bin  of  goods  to 
deliver.  He  give  me  some  tissue  with  the  num- 
I>er8  of  boxes,  and  I  carried  the  boxes  out  and 

5ut  them  in  the  truck  and  delivered  the  gooda. 
'he  goods  were  put  up  in  the  boxes  by  him  and 
tumra  over  to  me.  I  took  the  boxes  and  put 
them  in  the  truck  and  delivered  them  pursuant 
to  what  instructions  were  on  the  tissues.  These 
tissues  were  the  same  as  bills,  tissue  paper,  and 
there  was  a  bill  for  each  box.  The  address  was 
on   it    *    *    *    This    manner   of    employment 


continued  right  along  daring  the  time  that  I  wai 
in  the  employ  of  the  defendant  Each  day  T 
would  recave  these  orders  and  these  boxes  asd 
go  out  and  dldiver  them.  •  *  •  Q.  Now,  in 
the  coarse  of  your  employment  there  did  uy 
of  these  gentlemen  ever  say  anything  to  joa 
about  any  of  these  packages  that  you  were  de- 
livering? A.  They  did  not,  nor  did  they  call 
my  attention  to  any  particular  manner  in  which 
any  of  them  should  be  packed,  particularly  the 
demijohns.  We  did  not  have  anything  to  do 
with  the  packing  at  alL  Ky  duties  did  not 
involve  the  preparation  of  any  of  these  packages 
for  delivery.  Q.  And  what  was  the  general  cus- 
tom there  in  setting  these  packages  out  for  de- 
livery ;  were  they  placed  in  a  particular  idace 
for  you  to  receive  them?  A.  xes;  they  had  a 
place  they  pat  all  the  boxes  and  demijohna,  and 
we  would  carry  them  out  and  put  them  on  the 
platform  on  the  hack  of  our  wagon.  Sometimes 
they  would  put  them  on  the  back,  and  we  woald 
load  them  up  on  the  front  end  when  we  were 
starting.  On  the  28th  day  of  June,  1912,  when 
I  started  from  defendant's  shipping  department, 
I  had  a  load  of  boxes  in  the  back  and  I  had  a 
demijohn  of  ammonia  under  the  seat  That's 
the  only  way.  I  had  a  big  load.  There  was 
a  cork  In  the  demijohn.  It  was  Just  pnished  in 
the  neck  of  the  bottle.  It  was  not  secured  by 
anything.  I  think  I  placed  the  demijolui  in  the 
wagon.  It  was  set  out  to  be  delivered,  and  had 
a  tag  to  deliver  it  to  a  certain  place.  That 
had  Been  the  custom  that  prevails  there  ever 
since  I  had  been  there.  I  had  not  seen  any  dif- 
ferent custom.  They  never  placed  in  my  charge 
a  demijohn  containing  this  concentrated  aoi- 
monia,  that  had  a  cork  secured  in  it,  or  that 
was  packed  in  excelsior." 

He  was  asked  to  explain  how  be  "came 
to  receive  this  shot  of  ammonia  in  the  eye 
or  eyes." 

"A.  I  noticed  that  It  had  shifted,  and  when  I 
made  my  first  stop  I  had  an  empt^  box,  and  I 
went  to  take  hold  of  it  I  bad  deliverea  a  box 
of  goods,  and  was  returning  with  the  empty  box, 
was  putting  the  empt^  box  in  the  wagon,  and  1 
took  hold  o{  the  demijohn  to  put  the  concentrate 
of  ammonia  in.  Just  as  I  got  hold  of  it  the 
cork  flew  out  and  went  in  my  face.  That  is  all 
I  rememb<tr.  I  could  not  see  after  that  I 
crawled  in  the  drug  store  there,  and  the  druggist 
helped  me.  I  comd  not  walk  hardly.  I  coald 
not  see  anything.  I  got  down  on  my  hands  and 
knees  and  crawled  for  a  ways.  I  got  up,  I 
think,  before  I  got  to  the  door.  He  helped  me 
to  the  wash  basin  to  wash  it  ofE,  and  washed 
my  face  and  eyes  oat" 

He  then  describes  the  treatment  given  him 
and  the  effort  made  to  preserve  his  eyesight 
His  left  eye  was  finally  removed,  and  a  glass 
eye  substituted. 

"Q.  Now,  then,  this  glass  eye  yon  have,  is 
this  a  source  of  annoyance  and  trouble  to  you? 
A.  Yes;  I  have  to  take  it  out  every  night  and 
it  hurta  during  the  day  sometimes,  and,  if  I  go 
out  in  the  evening,  it  hurts.  In  riding  the  pres- 
sure of  the  wind  makes  it  hurt.  It  makes  a 
mucous,  and  it  dries  on  there.  It  has  more  or 
less  matter  or  accumulation  there  each  day.  I 
wash  it  two  or  three  times  a  day  sometinies. 
When  I  am  out  in  the  field  engaged  in  any 
kind  of  work  or  riding  along  the  road,  this  ej« 
dries  and  causes  a  sticky  substance  and  a  pain- 
ful feeling.  In  the  evening  it  is  worse,  and  in 
a  cold  wind.  I  take  it  out  and  dean  it  two 
or  three  times  a  day  if  I  am  where  I  can.  I 
always  do  it  at  i>ight  The  loss  of  this  eje 
interferes  with  the  performance  of  my  usaal 
duties  on  the  farm.  I  cannot  see  so  good  on 
that  side  natuiully.  In  working  around  any- 
body I  have  to  be  very  careful.  Q.  Now,  Mr. 
Congdon,  have  you  ever  had  any  education  or 
instruction  of  any  kind  in  regard  to  drugs  et 
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chemicals?  A.  No,  sir;  I  have  never  had  any 
instnictions  in  any  school  in  relation  to  such 
matters.  Q.  As  I  understand  joa,  the  defend- 
ant in  this  case  never  told  you  it  was  a  danger- 
ous matter  to  he  handling  these  demipohns  full 
of  ammonia?  A.  No,  sir.  Q.  And  did  the  de- 
fendant or  any  of  its  officers  ever  tell  jvu  that 
you  should  securely  fasten  those  corks  in  the 
ammonia  bottles?  A.  No,  sir.  Q.  Did  they 
ever  say  anything  at  all  about  it?  A.  No,  sir. 
Q.  And-  you  had  had  no  previous  experience — 
A.  No,  sir.  Q.  In  handling  ammonia,  had  you? 
A.  No,  sir.  Q.  Yon  had  never  seen  a  bottle  of 
ammonia  from  which  the  cork  was  blown  out 
on,  account  of  the  accumulated  gases  inside?  A. 
No,  sir;  never  heard  of  it.  Q.  Never  heard  of 
it  before?  A  No,  sir.  Q.  ^d  did  not  know 
at  the  time  there  was  any  danger  in  handling 
this  demijohn  of  ammonia?  A  No,  sir.  *  •  • 
Q.  Just  state  to  the  jury  what  effect,  if  any, 
the  ammonia  had  on  your  face.  A.  Well,  on  my 
eyelids  it  made  the  skin  come  off,  and  bum  my 
hands,  and  give  me  an  awful  headache.  It  had 
an  effect  on  the  right  eye.  I  could  not  see  out 
of  it  for  a  long  time;  not  to  amount  to  any- 
thing; not  as  well  as  I  could.  I  could  hold  it 
open  for  a  little  while  at  a  time.  That  eye 
bothered  me  for  a  little  while  after  I  bad  the  left 
one  removed— that  is,  for  about  two  months. 
Before  the  accident  happened  I  could  see  out  of 
the  left  eye  as  well  as  I  could  out  of  the  right 
eye.  The  left  eye  had  not  been  previously  dam- 
aged. Q.  And  the  only  affection  that  you  have 
had  that  has  caused  the  losti  of  it  has  been  the 
ammonia  in  your  eye,  as  far  as  you  know?  A. 
Tes,  sir.  Q.  Had  you  any  knowledge  or  infor- 
mation about  this  occupation  you  had  being  a 
dangerous  one?    A.  No,  sir." 

His  cross-examination  developed  nothing 
to  materially  affect  his  testimony  In  chief. 
As  to  the  method  of  loading  the  wagon  he 
testified; 

"Sometimes  Mr.  Bryant  init  them  in  the  back 
and  we  would  load  them  up  at  the  front  end. 
We  would  place  them  in  the  truck  in  the  way 
we  wanted  to  carry  them  out  A  few  articles 
were  packed  in  Irazes  with  excelsior  around 
them,  glass  and  such  things.  Sometimes  the 
bottles  w'ere  in  boxes,  and  there  was  not  any 
excelsior  around  them.  Q.  You  mention  in  your 
complaint  when  yon  started  to  take  out  the  demi- 
john you  started  to  put  it  in  a  box?  A.  Yes, 
sir.  Q.  What  occurred  for  you  to  want  to  pack 
that  in  a  box  with  excelsior  in  it?  A.  Well, 
I  did  not  want  it  shaking  around  in  the  bot- 
tom of  the  wagon.  I  had  not  seen  other  demi- 
johns or  bottles  packed  in  boxes  with  excelsior 
around  them.  I  did  not  want  it  to  break,  so 
I  put  it  in  there,  and  there  happened  to  be  some 
excelsior  in  there.  The  excelsior  was  around 
some  articles  I  had  already  delivered." 

He  testified  that  Mr.  Bryant  assisted  him 
in  loading  the  wagon  on  the  day  of  the  ac- 
cident 

"Q.  Now,  then,  you  had  made  one  delivery 
from  the  wagon  on  that  trip?  A.  Yes;  to  this 
drug  store  where  the  injury  occurred.  Q,  And 
then,  when  you  came  out  to  the  wagon,  was 
that  where  you  first  saw  the  demijohn  lying  on 
its  side?  A.  No,  sir;  I  picked  it  up  once  be- 
fore, but  I  did  not  have  no  box  to  put  it  in. 
When  I  got  there  I  thought  I  would  put  it  in 
the  box.  Q.  When  you  started  out  ana  put  the 
demijohn  under  the  seat  of  the  wagon,  did  you 
put  any  box  or  anything  against  it  to  keep  it 
irom  falling?  A.  No,  sir;  I  do  not  know  as 
to  that.  Q.  What  was  the  custom  in  the  way 
of  packing  your  articles  in  the  wagon  in  that 
regard?  A.  Well,  if  we  could  fix  them  in  that 
way,  we  did.  I  do  not  think  we  could  do  it  in 
this  case.  I  had  such  a  big  load  that  day.  I  do 
not  think  I  could  get  the  boxes  under  the  seat. 
The  load  was  mostly  boxes  with  open  tops  and 


articles  in  them.  The  demijohn  was  about  a 
foot  tall.  I  could  slip  it  itoder  the  seat.  The 
demijohn  was  in  the  comer  of  the  wagon  when 
I  started.  I  could  not  shove  a  box  up  against 
it.  It  was  too  big.  I  had  some  big  boxes.  I 
had  some  small  boxes,  but  we  loaded  them  in  so 
they  would  come  out  in  order.  Q.  Well,  you 
could  have,  with  a  change  in  the  method  of  put- 
ting in  the  boxes,  have  packed  the  boxes  up 
against  it?  A.  I  do  not  think  that  I  couhl  or 
I  would  have.  I  don't  think  there  was  room  in 
there.  It  was  only  about  that  wide  (indicating) 
under  the  seat.  Right  in  front  where  I  had 
the  -demijohn  the  seat  came  over  around.  The 
seat  was  the  full  length  of  the  wagon.  I  had 
boxes  under  half  of  the  seat,  and  there  was  a 
vacant  space  left  for  the  demijohn.  I  don't 
tliink  I  could  have  shoved  those  boxes  up  against 
the  demijolm  because  there  was  not  room 
enough." 

He  was  asked  further  to  explain  what  oc- 
curred when  the  cork  blew  ont  of  the  demi- 
john, and  he  answered: 

"I  just  picked  the  demijohn  up,  and  I  had 
not  got  it  anywhere  ncars  out  when  the  cork 
blew  out.  I  had  the  box  on  the  ground  with 
excelsior  in  it.  I  was  intending  to  put  the  demi- 
john in  the  box.  I  reached  over  into  the  wagon 
and  took  the  demijohn  and  started  to  pull  it  to- 
wards me.  As  I  started  to  pull  it  towards  ma 
the  cork  came  out.  *  •  *  Q.  Now,  you  are 
absolutely  positive  that  nobody  told  you  to  be 
careful  of  these  articles  as  they  were  taken  ont? 
A.  Yes,  sir;  I  never  had  any  bottle  or  box 
break  While  I  was  delivering.  I  dropped  a  bot- 
tle in  the  store  itself.  I  was  not  cautioned  at 
that  time  by  anybody.  I  do  not  know  anything 
of  other  drivers  having  bottles  blow  out  oi\ 
them  or  spilled  in  any  way.  I  never  heard  Mr. 
Bryant  mention  to  the  drivers  to  be  careful 
with  these  articles.  I  never  heard  Mr.  Clenden- 
en  tell  them  or  Mr.  Blmnenberg  or  anybody 
daring  the  entire  four  months  say  anything 
al>out  any  danger." 

He  testified  that  It  was  a  very  hot  day,  but 
did  not  think  the  sun  shone  on  the  demijohn. 

"Q.  Now,  just  before  your  eye  was  taken  out 
had  there  been  any  change  in  the  situation? 
Was  it  aggravating  or  hurting  you  more?  A. 
Well,  they  thought  it  was  getting  better.  Then 
the  day  before  or  two  or  three  days  before  they 
took  the  eye  out  my  eye  began  to  get  weak 
again.  That  is  the  right  eye.  They  said  they 
would  have  to  remove  the  left  eye  to  save  the 
ri^ht  eye.  Then  I  was  put  under  ether  or  some- 
thing, and  the  eye  was  removed,  and  I  remain- 
ed there  another  week  for  treatment." 

We  do  not  deem  it  necessary  to  give  the 
testimony  of  the  different  physicians  who 
treated  plaintiff.  There  was  abundant  evi- 
dence to  show  that  he  was  given  proper  medi- 
cal attention,  and  that  the  injury  complain- 
ed of  was  the  direct  result  of  the  accident, 
and  in  no  wise  was  attributable  to  Improper 
treatment. 

Some  testimony  was  submitted  by  defend- 
ant tending  to  show  that  concentrated  am- 
monia Is  not  explosive;  that,  when  the  cork 
is  removed  from  the  container,  fumes  pass 
out,  but  no  liquid;  that  it  Is  not  caustic,  and 
will  not  bum  the  cuticle  when  in  contract 
with  it;  that  general  instructions  were  given 
to  drivers  of  delivery  wagons  to  use  care  In 
handling  chemicals,  but  no  witness  was  able 
to  say  that  platntUf  had  been  personally 
instructed.  Whatever  the  character  of  am- 
monia may  be  as  to  explosiveness  or  as  to 
whether  It  bums  the  skin  when  in  contact 
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wltb  it,  the  nndlspated  fact  Is  that  in  the 
present  instance  it  burned  the  skin  around 
plaintiff's  eyes,  and  so  burned  Iiia  left  eye 
ttiat  he  lost  the  use  of  it,  and  that  he  was 
at  the  trial  still  suffering  from  the  necessity 
of  using  a  glass  eye.  We  think,  in  view  of 
the  admissions  of  the  answer  and  the  testi- 
mony of  plaintiff — and  he  alone  was  able  to 
describe  the  accident  and  the  circumstances 
surrounding  it — the  jury  were  warranted 
in  the  implied  findings;  that  defendant  was 
guilty  of  negligence  in  sending  out  the  demi- 
JoIuQ  of  concentrated  ammonia  without  secure- 
ly fastening  the  cork ;  that  plaintiff  was  not 
guilty  of  contributory  negligence  in  the  way 
he  loaded  his  wagon  or  in  driving  it  or  in 
handling  the  demijohn  wlien  he  took  hold 
of  It  to  place  it  in  a  box. 

It  is  urged  that  the  law  would  impute  to 
plaintiff  the  knowledge  that  "almost  any 
drug  or  chemical  is  injurious  when  brought 
in  direct  contact  with  the  eyeball"  and  that, 
"as  matter  of  law,  the  defendant  had  a  right 
to  assume  that  plaintiff  was  possessed ,  of 
common  knowledge,  and,  as  a  matter  of  law, 
the  defendant  was  not  obliged  to  instruct  the 
plaintiff  as  to  any  matter  of  which  he  had 
knowledge  or  presumed  knowledge."  It  may 
be  that  plaintiff  knew  ammonia  brought  in 
contact  with  the  eyeball  would  injure  it,  and 
that  he  needed  no  instruction  on  that  fact; 
still  there  remained  to  be  considered  by  the 
jury  the  question  whether  In  sending  out  the 
demijohn  of  ammonia  without  properly  se- 
curing the  cork  defendant  was  not  negligent, 
and  whether  or  not  such  negligence  contrib- 
uted to  the  injury. 

[2]  In  this  connection  it  is  claimed  that 
the  court  erred  in  giving  instructions  to  the 
Jury  which  held  the  plaintiff — 

"to  a  different  degree  of  care  for  his  own  pres- 
ervation than  he  would  have  been  if  he  were  a 
year  older,  whereas  there  is  nothing  in  the  proof 
or  the  circumstances  which  would  justify  the  in- 
ference that  the  plaintiff  was  under  any  dis- 
ability by  reason  of  his  age." 

One  of  the  Instructions  was  as  follows: 
"lou  are  further  instructed  that  the  conduct 
of  a  minor  and  the  question  as  to  whether  he 
acted  negligently  or  not  must  In  the  nature  of 
the  case  be  a  question  of  fact  for  the  jury,  rather 
than  of  law,  as  it  is  the  province  of  the  jury  to 
determine  whether  or  not  the  minor  duly  exer- 
cised such  judgment  as  he  possessed,  taking  into 
consideration  his  years,  experience,  and  ability. 
The  ordinary  care  which  a  minor  of  limited 
judgment  and  experience  is  called  upon  to  exer- 
cise in  a  given  act  is  not  the  same  quantum  of 
care  which  an  adult  would  be  called  upon  to  use 
under  the  same  circumstances." 

Other  Instructions  followed  in  which  this 
difference  of  responsibility  is  pointed  out, 
the  court  saying: 

"His  [plaintiff's]  conduct  is  to  l>e  judged  in 
accordance  with  the  knowledge,  experience,  and 
Judgment  he  may  possess  when  called  upon  to 
act.  And  it  is  a  question  for  you,  gentlemen 
of  the  jury,  to  say  whether  in  the  performance 
of  his  task  Leland  Congdon  duly  exercised  such 
judgment  as  he  should  possess,  taking  into  con- 
sideration   his  years,    his   experience,   and   his 


ability  in  connection  with  his  employment,  and 
the  risks  and  dangers  thereof.'' 

Defendant  cites  Lemasters  v.  Southern  Pa- 
cific Co.,  131  CaL  105,  63  Pac.  12a 

When  we  consider  the  nature  of  plaintiiTs 
employment,  his  Intelligence,  and  liis  expe- 
rience in  the  kind  of  work  he  was  doin&  we 
do  not  think  the  fact  of  his  minority  (he  was 
20  years  old)  should  have  been  presented  to 
the  jury  as  an  element  affecting  his  responsi- 
bility. Coupled,  however,  with  the  qualifica- 
tion that  he  "exercised  such  judgment  as  he 
possessed,  taking  into  consideration  his  years, 
experience,  and  ability,"  and  further  stating 
that  "his  conduct  is  to  be  judged  In  accord- 
ance with  the  knowledge,  experience,  and 
judgment  he  may  possess  when  called  upon 
to  act,  •  •  *  taking  Into  consideration 
bis  years,  his  experience,  and  bis  ability  in 
connection  with  his  employment,  and  the 
risks  and  dangers  thereof,"  we  feel  assured 
that  the  Jury  were  not  influenced  in  any 
material  degree  by  beiiig  reminded  by  the 
court  of  the  fact  that  plaintiff  was  a  minor; 
for,  notwithstanding  that  fact,  the  Jury  were 
told  that  his  conduct  was  to  be  Judged  by 
"the  knowledge,  experience,  and  Judgment 
he  possessed." 

The  judgmrait  and  order  are  affirmed. 

We  concur:    BURNETT,  X;  HART.  J. 

(KCaL  A.  rU) 
WILEY  B.  ALI/EN  CO.  v.  EDWARDS. 
(Civ.  1584.) 
(District  Court  of  Appeal,  First  District,  Cali- 
fornia.    Dec.  15,  1915.) 

1.  Gifts  «=»49— Intent— SumciBHCT  or  EJvi- 

DENCK. 

In  an  action  of  claim  and  delivery  for  the 
possession  of  a  piano,  evidence  held  to  show  de- 
fendant's intent  to  make  a  gift  of  it  to  his  step- 
daughter, plaintiS's  assignor. 

[Ed.  Note.— For  other  cases,  see  Gifts,  Cent 
Dig.  S§  96-100;    Dec.  Dig.  <S=949.] 

2.  GiTTS    ®=»19— "Dblivert"— SumciEHCT. 

In  such  case,  where  there  was  never  an; 
formal  delivery  of  the  piano  to  defendant's  step- 
daughter, byt  it  was  in  exclusive  use  in  their 
home  under  a  claim  of  ownership  by  her,  there 
was  a  sufficient  actual  "delivery^  to  constitute 
a  valid  gift 

[Ed.  Note. — For  other  cases,  see  Gifts,  Gent 
Dig.  8S  84,  38;    Dec.  Dig.  «S=>19. 

For  other  definitions,  see  Words  and  Pbrases, 
First  and  Second  Series,  Delivery.] 

Appeal  from  Superior  Court,  CSlty  and 
County  of  San  Francisco;  Marcel  E.  Cert 
Judge. 

Action  of  claim  and  delivery  by  the  Wiley 
B.  Allen  Company  against  R.  Ii.  Edwards. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals upon  a  statement  of  the  case.    Affirmed. 

John  Ralph  Wilson,  of  San  Francisco,  for 
appellant  Fred  J.  Goble,  of  Oakland,  for 
respondent 

KERRIGAN,  J.  Oliis  is  an  action  in  daim 
and  delivery  for  the  possession  of  a  Mason 
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&  Hamlin  piano,  or  Its  value,  conceded  to  be 
$1,200.  The  appeal  Is  taken  by  the  defend- 
ant from  the  Jndgment,  and  Is  before  this 
court  npon  a  statement  of  the  case. 

[1, 2]  From  the  evidence  it  appears  that  at 
a  time  perhaps  as  far  back  as  20  years  ago 
the  defendant  married  the  mother  of  Elolse 
Edwards,  a'  widow,  and  in  the  year  1894, 
when  Elolse  was  about  6  years  old,  Mrs.  Ed- 
wards bought  In  her  name  a  Ejiabe  piano, 
which  was  paid  for  by  the  defendant.  The 
piano  was  purchased  to  be  used  by  Eloise, 
who,  even  at  that  early  age,  had  shown  con- 
siderable musical  talent,  and  who  later,  and 
at  the  time  this  case  was  tried,  was  generally 
recognized  as  a  talented  musician.  In  the 
year  1911  Eloise  and  her  mother  entered  into 
negotiations  with  the  plaintiff  for  the  pur- 
chase of  a  new  piano,  which  negotiations  cul- 
minated in  a  written  contract  between  Eloise 
and  the  plaintiff,  whereby  the  former  agreed 
to  purchase  the  piano  in  dispute  in  this  ac- 
tion. The  old  piano  was  to  be  taken  in  part 
payment  of  the  new  one,  the  sum  of  $450  be- 
ing credited  therefor  upon  the  price  of  the 
latter,  and  the  balance  of  the  purchase  price 
was  to  be  paid  in  monthly  installments.  In 
January,  1012,  Mrs.  Edwards  died,  and  the 
following  year  defendant  and  Eloise  quar- 
reled and  became  estranged.  Prior  to  that 
time  and  since  she  was  a  little  child  Miss 
Edwards  had  lived  with  the  defendant  as  his 
own  daughter,  being  entirely  dependent  upon 
him  for  her  support,  and  occupying  as  to  him 
in  every  respect  tlie  position  of  daughter. 
All  the  monthly  payments  on  account  of  the 
new  piano  were  made  either  by  Eloise  or  her 
mother  or  by  the  defendant,  but  In  every  in- 
stance with  money  earned  by  the  defendant 
There  Is  still  due  on  account  of  the  purchase 
price  thereof  a  small  amount  No  default  in 
payment,  however,  has  .been  made  and  none 
Is  claimed.  Prior  to  ttie  commencement  of 
the  action  Eloise  assigned  her  interest  in  the 
piano  to  the  plaintiff,  and  plaintitTs  right  to 
recover  herein  is  based  entirely  upon  Miss 
Edwards'  right  to  the  possession  of  the  in- 
strument as  its  owner.  While  too  much 
stress  must  not  be  attached  to  the  fact  that 
this  piano  was  purchased  for  the  exclusive 
use  of  Miss  Edwards,  and  was  constantly  re- 
ferred to  by  the  members  of  the  family  as 
her  piano,  it  is  of  considerable  significance 
when  correlated  with  the  other  facts  in  the 
case  that  the  contract  for  the  purchase  of 
the  instrument  was  made  in  her  name,  and 
that  it  was  delivered  to  her  personally  at 
the  residence  of  her  mother  and  stepfather. 
All  that  was  done  with  reference  to  the  pur- 
chase of  the  first  piano  and  with  reference  to 
its  exchange  and  the  purchase  of  the  second 
one  was  with  the  knowledge  and  aqquiescence 
of  the  defendant 

We  think  from  the  evidence  In  the  case 
that  it  is  clear  that  the  defendant  intended 
to  make  a  gift  of  the  new  piano  to  his  step- 


daughter; and  we  think,  too,  that,  while 
there  was  never  any  formal  delivery  to  her 
of  the  piano,  there  was  nevertheless  under 
the  circumstances  of  the  case  a  sufficient  ac- 
tual delivery  thereof  to  constitute  a  valid 
and  subsisting  gift  14  Am.  &  Eng.  Enc.  of 
Law,  1020,  1033.  The  piano  being  bulky  for- 
bade manual  delivery;  and  the  only  posses- 
sion its  nature  admitted  of,  so  far  as  de- 
fendant's stepdaughter  was  concerned,  con- 
sisted in  its  exclusive  use  in  her  home  under 
a  claim  of  ownerstilp.  Boss  v.  Draper,  65 
Yt  404,  46  Am.  Rep.  624.  Miss  Edwards  was 
regarded  in  every  respect  by  the  defendant 
as  bis  child ;  and,  while  in  the  case  of  one's 
child  the  necessity  of  a  delivery  is  not  dis- 
pensed with  in  order  to  constitute  a  gift,  the 
formal  ceremony  of  a  delivery  Is  not  abso- 
lutely necessary,  but  it  is  sufficient  if  it  ap- 
pears tbat  the  donor  intended  an  actual  gift 
at  the  time,  and  evidenced  his  intention  by 
some  act  which  may  be  fairly  construed  into 
a  delivery.  29  Cyc  1659;  C!olby  v.  Portman, 
115  Mich.  95,  72  N.  W.  1098;  Bennett  v. 
Cook,  28  S.  C.  363,  6  S.  EI.  28. 
The  Judgment  is  affirmed. 

We    concur:     LE^NON,    P.    J.;     RICH- 
ARDS, J. 


(29  Cal.  A.  m) 
ELSEA  V.  FASSLER.     (Civ.  1433.) 
(District  C!onrt  of  Appeal,  Third  District,  Cali- 
fornia.    Dec.  16,  1016.) 

X.  Bbokkbs  ^»50— Reai.  Estatx  Bbokkbs— 
Option  to  Sbixi— Constbuctioh. 

An  option  on  lands  to  real  estate  brokers, 
providing  that  it  should  remain  in  full  force 
for  90  days  from  date,  and  that,  if  the  owner 
Bold  to  any  one,  within  00  days  after  the  ex- 
piration of  the  option,  to  whom  the  property  had 
been  recommended  by  the  agents  or  their  as- 
signs, the  owner  woiUd  pa;  a  commission  of  6 
per  cent,  limited  to  00  days  the  time  during 
which  the  agents'  authority  to  sell  or  negotiate 
•  sale  should  exist 

[Ed.  Note.— For  other  cases,  see  Brokers, 
Cent  Dig.  I  68;   Dec  Dig.  «=>&0.I 

2.  Bbokkbs  «=960— Bxai.  Estate  Bbokebs— 
Option  to  Seix— Constbuction. 

An  option  given  by  the  owner  of  lands  to 
real  estate  brokerSjproviding  that  it  should  re- 
main in  force  for  00  days  from  date,  and  that, 
if  the  owner  sold  within  00  days  from  expira- 
tion of  the  option  to  one  to  whom  the  property 
was  recommended  by  the  agents,  he  won  Id  pay 
a  commission  of  5  per  cent,  was  an  agreement 
to  pay  the  brokers  a  commission  of  6  per  cent 
on  the  gross  amount  for  which  the  owner,  with- 
in 90  days  from  expiration  of  the  option,  might 
sell  the  property  to  one  to  whom  the  brokers  had 
recommended  it  during  the  00-day  life  of  the  oj^ 
tion.. 

[Ed.  Note.— For  other  cases,  see  Brokers, 
Cent  Dig.  i  68;  Dec.  Dig.  ^950.] 

Appeal  from  Superior  Court,  City  and 
County  of  San  Francisco;  J.  M.  Seawell, 
Judge. 

Action  by  J.  B.  iHaea  against  Joseph  Fass- 
ler.  From  a  judgment  for  defendant  and  an 
order  denying  his  motion  for  new  trial,  plain- 
tiff appeals.    Judgment  and  order  affirmed. 
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Albert  H.  Elliott,  Guy  C.  Calden,  and  Clar- 
ence E.  Todd,  all  of  San  Francisco,  for  ap- 
Ijellant.  John  T.  Carey,  of  San  Francisco, 
for  respondent 

HART^  J.  This  Is  an  action  to  recover  the 
sum  of  $3,100  alleged  to  he  due  the  plaintiff 
as  for  a  broker's  commission  on  the  ex- 
change of  real  estate.  Judgment  passed  In 
favor  of  the  defendant,  and  the  plaintiff 
prosecDtes  this  appeal  therefrom  and  from 
the  order  denying  his  motion  for  a  new  trlaL 

The  basis  of  this  action  is  the  following 
"option  to  sell"  the  property  therein  de- 
scribed: 

"Option  to  SelL 
"San  Francisco,  Cal.,  Jan.  6th,  1910. 

"For  and  in  consideration  of  the  eum  of  one 
dollar,  the  receipt  of  which  is  hereby  acknowl- 
edged, I  hereby  eive  to  Chandler  &  Bourn,  of 
this  city,  the  exclusive  right  to  sell  for  me  at 
the  net  price  of  one  hundred  and  eighteen  and 
'•/loo  aoUars  (?118.75)  the  following  describ- 
ed property,  to  wit:    [Describing  it.] 

"This  option  to  remain  In  full  force  for.  a  pe- 
riod of  nmety  (90)  days  from  date  hereof.  I 
agree  to  grant  all  necessary  time  in  which  to  ex- 
amine the  title  to  said  property,  and  to  give  a 
good  and  sufficient  deed  free  and  clear  of  all  in- 
cumbrance. I  authdrize  said  agents,  or  their  as- 
signs, to  accept  for  me  and  in  my  name,  a  de- 
posit on  account  of  the  sale  of  said  property, 
and  in  the  event  of  the  title  proving  defective  I 
agree  that  they  are  to  return  the  said  deposit, 
providing  that  the  said  defects  cannot  be  cleared 
within  sixty  days  after  notice  thereof  to  me  in 
writing.  If  I  sell  to  any  one  within  ninety  days 
after  the  expiration  of  this  option  to  whom 
said  property  has  been  recommended  by  said 
agents  or  their  assigns,  I  agree  to  pay  them  a 
commission  of  five  (5)  per  cent,  of  the  amount 
of  said  sale. 

"Said  agents  are  hereby  authorized  to  contract 
for  me  and  in  my  name  accordingly. 

"Witness  my  hand  this  6th  day  of  January, 
1910.  Jos.  Fassler. 

"Witness:    F.  E.  Ware." 

On  the  day  upon  which  the  foregoing  in- 
strument was  executed  Chandler  &  Bonm,  to 
whom  said  option  was  given  by  the  defend- 
ant, assigned  a  two-thirds  Interest  in  the  said 
agreement  to  J.  B.  Elsea  and  F.  E.  Ware, 
who  were  copartners  doing  business  under 
the  firm  name  pf  the  "Golden  Gate  I/and 
Company."  Neither  Chandler  &  Bourn  nor 
Elsea  and  Ware  succeeded  in  sellinK  or  pro- 
curing a  purchaser  of  the  land  described  in 
said  agreement  during  the  life  thereof.  It 
appears,  however,  that  after  the  expiration 
of  the  90  days  during  which  the  option  was 
to  retain  vitality  and  force  Ware  succeeded 
In  interesting  one  Dr.  Maxson  in  the  property 
to  which  the  said  agreement  related,  with 
the  final  result  that  Fassler  exchanged  said 
property  with  said  Maxson  for  an  apartment 
honse  in  the  city  of  San  Francisco. 

It  Is  not  claimed  that  the  evidence  does  not 
support  the  findings,  but  the  contention  of 
the  plaintiff  is  that  he  is  entitled  to  Judgment 
upon  the  findings  as  made  by  the  court.  This 
contention  Is  founded  upon  the  theory  that 
the  trial  court's  conception  of  the  meaning 
and  scope  of  the  option  agreement,  as  indi- 


cated by  its  findings  and  the  condosion  of 
law  therefrom,  la  erroneous. 

The  court  found  that  the  agreement  as 
pleaded  was  made  and  entered  into  between 
Fassler,  ownei^  of  the  property,  and  Chand- 
ler &  Bourn;'  that  the  latter  assigned  the 
same  or  an  interest  therein  to  Elsea  and 
Ware,  and  that  finally  the  entire  interest  In 
the  agreement  was  assigned  to  Ware;  that 
on  the  29th  day  of  May,  1910,  a  contract  was 
entered  into  between  Fassler  and  Maxson 
whereby  they  agreed  to  exchange  the  proper- 
ties above  mentioned,  and  that  they  did  sub- 
sequently make  said  exchange ;  that  the  said 
Chandler,  Bourn,  Elsea,  and  Ware  "did  not 
recommend  the  property  of  the  defendant  de- 
scribed in  said  contract  to  the  said  W.  H. 
Maxson  prior  to  the  expiration  of  90  days 
from  and  after  the  5th  day  of  January,  1910, 
but  did  recommend  said  protwrty  to  said  W. 
H.  Maxson  prior  to  May  27,  1910,  and  urged 
said  property  upon  said  W.  H.  Maxson,  and 
procured  the  said  W.  H.  Maxson  to  enter  in- 
to the  said  contract  or  agreement  of  ex- 
change between  said  W.  H.  Maxson  and  said 
defendant,  and  recommended  the  property  of 
said  defendant  to  said  W.  H.  Maxson,  and 
urged  said  ■  property  of  defendant  upon  said 
W.  H.  Maxson,  and  rendered  services  to  said 
defendant  in  and  about  the  procuring  of  the 
exchange  of  said  properties." 

The  court  further  found  that  the  value  of 
the  apartment  bouse  for  which  Fassler  ex- 
changed the  land  described  in  the  option 
agreement  was  at  the  time  of  said  exchange 
the  sum  of  $62,000  over  and-  above  a  certain 
mortgage  existing  on  said  property  in  the 
sum  of  $45,000. 

As  suggested,  the  controversy  between  the 
plaintiff  and  the  defendant  arises  out  of  a 
difference  of  opinion  as  to  the  true  meaning 
and<  scope  of  the  option  agreement. 

It  is  the  position  of  the  plaintiff  that  he  is 
entitled,  under  the  terms  of  the  concluding 
covenant  of  said  agreement,  to  a  commission 
of  5  per  cent,  on  the  value,  as  found  by  the 
court,  of  the  property  for  whldi  Fassler  ex- 
changed the  land  referred  to  and  described 
in  said  agreement 

On  the  other  hand,  the  defendant  contends: 

(1)  That  the  exchange  of  the  properties  did 
not  constitute  a  sale  within  the  meaning  of 
the  concluding  covenant  of  the  agreonent; 

(2)  that  said  part  of  the  agreement  contem- 
plated and  meant  that  the  property  should 
have  been  sold  by  Fassler  to  a  party  recom- 
mended by  the  plalntifr  and  his  associates  or 
some  of  them  during  the  life  of  the  option 
agreement 

The  court  made  no  special  finding  npon  the 
question  whether  the  transaction  involved  a 
sale  of  the  property,  but  adopted  the  con- 
struction put  upon  the  contract  by  the  de- 
fendant as  to  the  time  within  which  the 
plainticr  and  copartners  in  the  agreement 
should  have  negotiated  the  transfer  of  the 
property  to  have  Justified  them  In  cJaimlng 
compensation  for  such  servioei. 
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[1]  The  plaintiff  constmes  tbe  instrnment 
as  one  Inrolvisg  two  separate  and  distinct 
contracts  or  agreements^  viz.:  The  one  giv- 
ing to  the  plaintiff  and  his  assignors  the  ex- 
clusive right  or  option  to  sell,  within  90  days 
from  the  date  of  the  agreement  the  465  acres 
of  land  described  In  the  Instrument  for  the 
net  sum  of  approximately  $55,000,  they  to  re- 
ceive as  their  compensation  therefor  all  mon- 
ey obtained  for  the  land  in  excess  of  that 
amount;  (2)  the  other,  by  the  terms  of  which 
tbe  plaintiff  and  those  Interested  with  him  in 
tbe  agreement  were  to  receive  a  broker's  com- 
mission of  5  per  cent,  on  the  gross  amount 
for  which  the  land  might  be  sold  by  them  or 
through  their  negotiations  within  90  days 
from  and  after  the  time  of  the  expiration  of 
tbe  so-called  option  agreement.  This  con- 
struction is  predicated  mainly  upon  the  con- 
sideration that  the  agreement  provides  for 
two  different  bases  of  compensation  to  the 
plaintiff  and  his  co-obligees  for  effectuating 
a  sale,  and  particularly  upon  this  language 
of  the  contract: 

"If  I  sell  to  any  one  within  ninety  days  after 
the  expiration  of  this  option  to  whom  said  prop- 
erty has  been  recommended  by  said  agents  or 
their  assigns,  I  agree  to  pay  them  a  commission 
of  5  per  cent  of  the  amount  of  said  sale." 

But  tbe 'construction  so  given  the  agree- 
ment Is,  In  &at  opinion,  contrary  to  its  gen- 
eral tenor.  It  will  be  noted  that  the  right 
conferred  upon  the  plaintiff  and  his  associ- 
ates by  the  agreement  to  sell  the  property  is 
expressly  limited  by  the  instrument  to  exist 
for  the  period  of  90  days  from  the  date 
thereof,  while  the  construction  to  which  the 
plaintiff  subjects  the  writing  would  obviously 
have  the  effect  of  extending  or  prolonging 
Its  life  90  days  beyond  the  period  of  time  to 
which  It  was  so  limited.  In  other  words,  if 
the  plaintiff's  construction  be  correct,  then 
certainly  it  was  Intended  by  the  parties  that 
the  agreement  should  possess  vitality  and 
force  for  the  term  of  180  days  in  the  place  of 
tbe  period  of  time  speciflcally  fixed  therein 
as  the  term  during-  which  it  should  exist 
Indeed,  if  tbe  plaintiff's  notion  of  the  mean- 
ing of  the  language  of  the  writing  be  well 
conceived  and  sound,  the  provision  expressly 
designating  the  period  of  time  during  which 
the  agreement  should  remain  in  force  would 
be  wholly  meaningless  and  entirely  super- 
erogatory. But  no  such  meaning  can  reason- 
ably be  extracted  from  the  language  of  the 
agreement.  It  must  be  assumed  that  the 
provision  expressly  fixing  a  time  to  which 
the  existence  of  the  right  under  the  option  is 
restricted  was  Intended  to  express  the  Idea 
tvhich  Its  language  naturally  implies,  and 
the  only  reasonably  permissible  construction 
of  that  language  Is  that  thus  the  parties  in- 
tended to  limit  the  time  during  which  the  au- 
thority of  the  plaintiff  and  his  associates  to 
sell  or  negotiate  the  sale  of  the  land  should 
exist  This  construction  Is  only  in  conso- 
nance with  the  prudent  methods  which  ordi- 
narily characterize  business  transactions  of 


Importance  to  all  the  parties' connected  tbere- 
wlth. 

It  results  from  the  views  thus  ventured  as 
to  the  meaning  and  scope  of  the  agreement 
that  upon  the  expiration  of  the  90  days  dur- 
ing which  the  option  was  to  exist  the  said 
agreement  became  functus  officio,  so  to  speak, 
and  by  necessary  consequence  all  authority 
of  the  plaintiff  and  his  associates  in  the 
agreement  to  sell  or  negotiate  the  sale  of  the 
property  of  Fassler  under  tbe  terms  of  the 
said  instrument  ceased  to  exist  or  was  termi- 
nated. It  follows,  therefore,  that  any  act  or 
step  done  or  taken  by  the  plaintiff  and  his 
partner  and  assignors  or  by  any  one  of  tbem 
looking  to  a  sale  or  transfer  of  said  property 
was  wholly  without  authority  from  Faiteler, 
so  far  as  the  agreement  involved  here  is 
concerned. 

[21  What  then,  was  evidently  intended  by 
the  language  of  the  agreement,  "If  I  sell  to 
any  one  within  ninety  days  after  the  expira- 
tion of  this  option  to  whom  said  property  has 
been  recommended  by  said  agents,"  etc.,  was 
that  If  Fassler  himself  sold  the  property 
within  the  time  so  specified  to  any  party  to 
whom  it  had  been  recommended  by  the  plain- 
tiff and  his  associates  daring  the  life  of  the 
option  agreement — that  is,  if  the  property 
had  been  so  recommended  while  the  plaintiff 
and  his  associates  still  had  the  authority  to 
sell  or  negotiate  tbe  sale  of  the  property  un- 
der the  provision  expressly  limiting  their 
right  so  to  do  to  tbe  term  of  90  days — then, 
in  that  case  only,  he  would  itay  the  brokers 
a  commission  of  5  per  cent  on  the  gross 
amount  for  which  he  mlg^ht  so  sell  the  prop- 
erty. 

Upon  undisputed  evidence  the  coiurt  found, 
as  seen,  that  the  negotiations  for  the  ex- 
change of  Fassler's  property  for  that  of  Max- 
son  was  initiated  by  the  plaintiff  within  90 
days  aft^  the  expiration  of  the  90  days 
within  which  the  plaintiff  and  his  associates 
in  the  agreement  were  authorized  to  sell  the 
property,  and  thus  it  Is  to  be  observed  that 
the  plaintiff  performed  no  service  in  the 
transaction  eventuating  in  the  exchange  of 
the  properties  for  which  the  plaintiff  would 
be  entitled  to  be  compensated  by  the  defend- 
ant under  the  terms  of  the  written  agreement 
involved  here,  even  if  It  be  conceded  that  the 
transaction  amounted  to  a  sale  of  the  prop- 
erty or  to  be  of  a  character  which,  had  it 
taken  place  within  the  90  days  within  which 
the  authority  of  the  plaintiff  and  associates 
to  sell  was  expressly  circumscribed,  would  en- 
title them  to  compensation  on  the  basis  of 
5  per  cent  on  the  ascertained  value  of  tbe 
property  received  by  Fassler  in  tbe  ex- 
change. 

Upon  the  foregoing  considerations,  an  af- 
firmance of  the  Judgment  and  the  order  may 
rest  and  therefore,  and  in  further  considera- 
tion of  the  fact  that  the  court  made  no  spe- 
cific finding  upon  that  Issue,  it  is  not  neces- 
sary to  consider  the  point  urged  here  by  the 
defendant  that  the  terms  of  the  agreement 
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were  In  no  event  performed  by  the  plaintiff 
and  his  associates,  for  the  reason  that  they 
did  not  sell  the  property  or  procure  a  pur- 
chaser ready,  able,  and  willing  to  buy  the 
same.  , 

No  other  points  are  raised  on  this  appeal. 

The  Judgment  and  the  order  are  affirmed. 


We   concur: 
NETT,  J. 


CHIPMAN,    P.    J.;     BDB- 


STATB  T.  SECURITT  SAV.  BANK. 
(Civ.  1518.) 

(District  Court  of  Appeal,  Xlrst  District,  Cali- 
fornia. Jan.  26,  1915.  Petition  for  Rehear- 
ing Dismissed  by  Stipulation  Sept.  13,  1915.) 

1.  ESCBEAT  ®=»3— PBOPBBTY   StlBJBOT  TO    Efl- 

CHEAT— "Unclaimed    Pbopebtt." 

The  state  possesses  the  riglit  and  power  to 
assume  control  of  such  property  as  shall  have 
lain  unclaimed  for  such  a  period  of  time  as  to 
raise  the  reasonable  inference  that  it  has  been 
abandoned  by  its  owner,  and  is  either  in  danger 
of  being  lost  to  such  owner,  or  is  the  proper 
subject  of  escheat,  and  such  "unclaimed  prop- 
erty" includes  savings  bank  deposits  for  whidi 
no  claimant  is  known,  or  the  depositor  cannot 
be  found,  where  no  withdrawala  or  deposits 
have  been  made  for  20  years. 

[Ed.  Note. — For  other  cases,  see  Escheat, 
Cent.  Dig.  gf  3-5;   Dec.  Dig.  <s=>3.] 

2.  GoNsrrruTioNAL  Law  ®=9296  —  Esobkat 
«=92— Unclaimed  Deposits  —  Requuuno 
Payment  into  State  Tbeabuht. 

Bank  Act  (St  1909,  p.  87)  {  15,  as  amended 
in  1913  (St  1913,  p.  146,  I  16),  requiring  the 
president  or  managing  officer  of  every  bank  to 
make  and  return  to  the  superintendent  of  banks 
annually  a  sworn  statement  showing  the  names 
of  depositors  known  to  be  dead  or  who  have  not 
made  any  further  deposits  or  withdrawn  any 
moneys  for  over  20  years,  and  providing  that 
such  deposits  for  wluch  no  claimant  is  known 
or  the  depositor  cannot  be  found  shall  be  de- 
posited with  the  state  treasurer,  does  not  deny 
due  process  of  law,  so  far  as  the  bank's  rights 
as  a  depositary  are  concerned,  because  of  the 
lack  of  any  provision  for  notice  by  the  state 
prior  to  the  exercise  of  its  right  to  the  delivery 
of  the  unclaimed  deposits,  as  a  bank  is  not  en- 
titled t6  any  previous  notice  of  the  exercise  by 
th<  state  of  its  right  to  lay  hold  of  the  funds 
of  depositors  whenever  in  the  Interests  of  public 
policy  the  state  assumes  to  exercise  control 
over  such  funds,  and  moreover  as  the  state's 
right  to  enforce  payment  into  its  treasury  is 
predicated  upon  the  bank's  report,  it  is  difficult 
to  see  what  useful  purpose  would  be  served  by 
any  further  notification  to  the  bank. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  g§  825-^8,  840-S46;  Dec. 
Dig.  «s>29d;  Escheat,  Cent  Dig.  i  2;  Dec. 
Dig.  «=>2.] 

3.  Constitdtional  Law  $=>296  —  Escheat 
€=>2— Unclaimed  Deposits  —  Requibing 
Payment  into  State  Tbeasubt. 

Bank  Act  (St  1909,  p.  87)  i  15,  as  amend- 
ed In  1913  (St  1913,  p.  145,  g  16),  provides 
for  the  payment  into  the  state  treasury  of  bank 
deposits  where  no  claimant  is  known  or  the 
depositor  cannot  be  found  and  no  deposits  or 
withdrawals  have  been  made  for  20  years,  and 
provides  that  such  deposit  shall  be  subject  to 
the  same  distribution  as  is  provided  for  in  sec- 
tion 1234  of  the  Code  of  Civil  Procedure,  and 
that  the  bank  shall  not  be  liable  to  any  person 


for  such  deposits,  and  that  any  action  brought 
by  any  person  against  the  bank  shall  be  defend- 
ed by  the  Attorney  General  without  cost  to  the 
bank.  Code  Civ.  Proc  f  1234,  provides.  reU- 
tive  to  the  voluntary  dissolution  of  corporations, 
that  if  the  applicant  is  a  savings  and  loan  as- 
sociation and  there  is  any  unclaimed  deposit  or 
dividend  in  its  hands  belonging  to  unknown  per- 
sons, the  application  must  state  the  facts,  and 
such  facts  must  be  stated  in  the  notice  of  the 
application  to  be  published  by  the  clerk,  and 
that  if  before  the  expiration  of  the  time  of 
publication  any  person  files  a  claim  to  sach  de- 
posit or  dividend,  the  court  must  determine  tlie 
claim,  and,  if  it  is  established,  order  such  money 
to  be  paid  to  him,  and  that  deposits  or  dividends 
not  so  claimed,  or  as  to  whldi  no  claim  shall  be 
established,  must  be  paid  into  the  state  treasury 
and  be  received,  invested,  accounted  for,  and 
paid  out  as  is  provided  by  law  in  the  case  of 
escheat  estates.  Held,  that  the  lack  of  any  pro- 
vision in  the  Bank  Act  for  notice  to  the  deposi- 
tors t>efore  requiring  payment  of  unclaimed  de- 
posits to  the  state  treasurer,  does  not  resnit  in 
a  denial  of  due  process  of  law. to  the  depositor 
and  leave  the  bank  liable  to  the  depositor  and 
entitled  to  retain  the  deposit  as  the  Bank  Act 
contemplates  no  change  of  ownership  of  the  de- 
posits, but  deals  with  possession  only,  and  leaves 
the  matter  of  ownership  to  be  determined  by 
proceedings  embracing  such  notice  to  depositors 
as  satisfies  the  constitutional  requirements  as 
to  due  process  of  law,  and  when  the  state,  from 
motives  of  public  policy,  seizes  and  temporarily 
sequestrates  private  property  to  await  the  in- 
ception or  determination  of  a  more  formal  pro- 
ceeding affecting  its  title  and  ownership,  neither 
the  actual  owner  nor  the  immediate  possessor 
can  object  that  such  seizure  is  acomplished  with- 
out such  notice  as  would  constitute  due  process 
of  law,  and  hence  the  fact  that  the  property  is 
in  the  custody  of  the  law  would  be  a  perfect  de- 
fense to  the  bank. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al L^w,  Cent  Dig.  §§  825-838,  840-846;  Dec 
Dig.  «=>296;  Escheat,  Cent  Dig.  {  2;  Dec. 
Dig.  (&=>2.] 

4.  Escheat  ^=>8— Unclaimbo  Deposits— Re- 
QuiBiNO  Payment  into  Stats  Tbeasdst. 
The  bank  cannot  rely  upon  the  possible 
detriment  to  the  depositor  resulting  from  any 
loss  of  interest  as  a  defense  to  a  proceeding  to 
compel  it  to  pay  the  deposit  into  the  state  treas- 
ury, as  It  is  relieved  from  liability  and  placfd 
in  a  position  to  defend  against  any  suit  by  the 
depositor  for  the  Interest  as  well  aa  the  amount 
of   the   deposit 

[Ed.  Note. — For  other  cases,  see  Escheat, 
Ckffit  Dig.  {i  20-22;  Dec  Dig.  «=>a] 

Original  application  by  the  State  for  a 
writ  of  mandate  against  the  Security  Sav- 
ings Bank.    Peremptory  writ  issued. 

U.  S.  Webb,  Atty.  Gen.,  and  John  T. 
Nourse,  Deputy  Atty.  Gen.,  lor  the  Stata 
MoCutchen,  Olney  &  Willard,  of  San  Fran- 
cisco, for  respondent  Francis  J.  Sullivan, 
of  San  F'ranclsco,  amicus  cuite. 

RICHARDS,  J.  This  Is  an  original  appli- 
cation for  a  writ  of  mandate,  requiring  the 
respondent,  a  savings  bank  corporation  or- 
ganized and  doing  business  as  such  under  the 
Constitution  and  laws  of  the  state  of  Cali- 
fornia, and  having  Its  principal  place  of 
business  In  the  city  and  county  of  San  Fran- 
cisco, to  deposit  with  the  state  treasurer 
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the  sum  of  $7,426.16,  the  same  being  the  ag- 
gregate of  a  nomber  ot  deposits  In  Taiious 
sums  which  have  remained  unclaimed  In  said 
bank  for  more,  than  ^20  years,  according  to 
the  verified  statement  of  its  officials  made 
to  the  superintendent  of  banks  during  the 
month  of  January,  1914,  in  accordance  with 
section  16  of  the  Bank  Act  of  the  state  of 
Gallfornla,  as  amended  In  1913.  The  re- 
spondent opposes  the  Issuance  of  the  writ 
upon  the  ground  of  the  asserted  unconstitu- 
tlonality'of  this  section  of  the  Bank  Act. 

Section  15  of  the  act  as  amended  in  1913 
In  substance  provides  that,  within  15  days 
after  the  Ist  of  January  of  each  year,  the 
president  or  managing  officer  of  every  bank 
must  make  and  return  to  the  superintendent 
of  banks  a  sworn  statement,  showing  the 
names  of  depositors  known  to  be  dead,  or 
who  have  not  made  any  further  deposits  or 
withdrawn  any  moneys  during  the  preceding 
20  years,  together  with  the  last-known  place 
of  residence  of  such  depositors,  and  the 
amount  of  their  deposits  with  the  accrued 
interest,  if  any,  thereon;  and  further  pro- 
vides that  such  deposits  for  which  no  claim- 
ant Is  known,  or  the  depositor  cannot  be 
found,  shall,  together  with  the  increment 
thereof,  be  deposited  with  the  state  treasurer 
In  the  same  manner  and  subject  to  the  same 
dlstrlbation  as  Is  provided  for  In  section  1234 
of  the  Code  of  Civil  Procedure.  The  section 
also  provides  for  the  release  from  further 
liability  to  such  depositors  of  all  such  banks 
as  shall  have  paid  the  said  deposits  into  the 
state  treasury  pursuant  to  the  requirements 
of  the  section. 

The  cbiet  contention  of  the  respondent  la 
that,  since  by  the  provisions  of  said  section 
of  the  Bank  Act  the  state  may  require  bank- 
ing institutions  of  the  quality  of  respondent 
to  pay  Into  the  state  treasury  the  money  of 
depositors  which  has  been  unclaimed  by 
them  for  more  than  20  years,  without  notice 
of  any  kind  having  been  first  given  to  the 
bank  or  to  such  depositors,  It  by  so  doing 
deprives  such  banks  of  a  property  right 
which  they  have  In  such  deposits,  by  divest- 
ing them  of  the  opportunity  to  earn  such 
profits  from  such  deposits  as  their  possession 
would  imply,  and  also  by  taking  from  them 
that  which  the  depositor  might  demand  of 
them  at  any  time,  and  to  which  demand  th^ 
could  Interpose  no'  defense  for  the  reason 
that  the  deposit  had  been  removed  from  their 
custody  without  any  such  notice  to  the  de- 
positor as  would  constitute  due  process  of 
law;  and  in  this  regard  the  respondent  con- 
tends that  the  provision  of  the  section  which 
assumes  to  declare  that  the  bank  shall  be  no 
longer  liable  to  its  depositors  for  such  de- 
■  posits  after  their  transfer  to  the  state  treas- 
ury, does  not  accomplish  Its  avowed  object, 
because  the  depositor,  not  having  been  given 
any  such  notice  of  the  change  of  possession 
of  such  funds  as  would  amount  to  due  pro- 
cess of  law,  cannot  be  bound  by  this  provi- 
sion of  the  act 


[1]  It  may  not  be  seriously  disputed  that 
the  deposits  which  are  the  subjects  of  this 
proceeding,  and  to  which  the  section  of  the 
act  In  question  is  Intended  to  apply,  are 
such  as  come  within  the  designation  of  "un- 
claimed property,"  as  that  term  Is  generally 
understood  In  law ;  neither  can  It  l>e  serious- 
ly contended,  but  on  the  contrary  In  this  case 
it  Is  freely  conceded,  that  the  state  possesses 
the  right  and  power  to  assume  control  of 
such  property  as  shall  have  lain  unclaimed 
for  such  a  period  of  time  as  to  raise  the 
reasonable  Inference  that  It  has  been  aban- 
doned by  Its  owner,  and  Is  either  In  danger 
of  being  entirely  lost  to  such  owner,  or  la 
the  proper  subject  of  escheat.  In  the  exer- 
cise of  this  admitted  (ind  long-established 
right  the  Legislatures  of  most  of  our  states 
have  enacted  laws  embracing  the  procedure 
by  which  the  state  may  assert  Its  right  of 
control  over  such  property,  and  in  so  doing 
may  not  only  terminate  the  right  of  its  im- 
mediate possessor  to  the  continued  custody 
of  such  property,  but  may  also  put  an  end 
to  Its  former  ownership,  and  may  even  ter- 
minate the  right  of  such  absentee  owner  If 
perchance  he  should  appear,  before  an  es- 
cheat had  been  accomplished,  to  demand  his 
property  from  the  depositary  to  whom  he 
had  Intrusted  its  possession.  In  construing 
and  upholding  enactments  of  this  character 
courts  have  held  with  much  uniformity  that 
the  depositary  of  such  unclaimed  property  as 
is  in  question  here  Is  only  entitled  to  insist 
that  in  the  course  of  the  procedure  oh  the 
port  of  the  estate  for  the  escheat  or  other 
transfer  of  the  ownership  of  unclaimed  prop- 
erty, such  notice  shall  be  given  to  the  de- 
positary and  the  absentee  or  unknown  own- 
er as  shall  constitute  due  process  of  la^. 
A  fair  example  of  such  legislation  and  Ju- 
dicial construction  will  be  found  in  the  cases 
of  Nelson  ▼.  Bllnn,  197  Mass.  279,  83  N.  E. 
889,  16  L.  S.  A.  (N.  S.)  651,  126  Am.  St.  Rep. 
364,  14  Ann.  Oas.  147;  Cunnlus  v.  Reading 
School  Dlst,  198  U.  S.  458,  25  Sup.  Ct  721, 
49  L.  Ed..  1125,  3  Ann.  Cas.  1121 ;  Malone  v. 
Provident,  etc.,  201  Mass.  23,  86  N.  E.  912; 
Provident,  etc.,  v.  Malone,  221  U.  S.  660,  31 
Sup.  Ct  661,  66  L.  Ed.  899,  34  L.  R.  A.  (N. 
S.)  1129. 

[2]  It  Is  the  contention  of  the  respondent 
in  the  light  of  the  foregoing  course  of  legis- 
lation and  of  Judicial  construction  in  other 
states,  that  in  each  Instance  wliere  the  state 
has  undertaken  to  lay  hold  upon  the  unclaim- 
ed property  of  absentees,  and  either  admin- 
ister upon  It  or. work  an  escheat,  the  law 
has  provided  and  the  courts  have  required 
some  sufficient  form  of  notice  to  the  de- 
positary and  the  absentee  owner  as  shall 
satisfy  the  constitutional  requirement  as  to 
due  process  of  law;  and  the  respondent  in- 
sists that  In  the  section  of  the  Bank  Act  un- 
der review  In  this  proceeding  no  such  notice, 
and  in  fact  no  notice  whatever.  Is  required 
to  be  given  by  the  state  prior  to  the  exercise 
of  Its  asserted  right  to  the  delivery  of  these 
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unclaimed  deposits  Into  the  possession  of 
the  state  treasury,  and  hence  that  the  section 
of  the  Bank  Act  is  obnoxious  to  the  constitu- 
tional requirement  as  to  due  process  of  law. 
With  respect  to  the  rights  of  the  respond- 
ent arising  solely  out  of  its  Interest  as  a  de- 
positary of  these  unclaimed  deposits,  we  do 
not  thhik  that  this  contention  can  be  sus- 
tained. By  the  terms  of  the  section  under> 
review  the  right  of  the  state  to  enforce  pay- 
ment into  its  treasury  of  the  moneys  which 
make  up  the  sum  of  the  present  demand  is 
predicated  upon  the  verified  statement  and 
report  of  the  respondent  already  made  to  the 
proper  state  ofiBdal,  that  it  is  possessed  of 
these  several  sums  of  money,  and  that  they 
have  taken  on  the  quality  of  unclaimed  de- 
posits defined  in  the  act.  This  being  so,  It  is 
difficult  to  see  what  useful  purpose  any  fur- 
ther notification  on  the  part  of  the  state  to 
turn  over  these  deposits  to  Its  treasurer 
would  subserve  than  that  which  has  already 
been  given  by  the  terms  of  the  statute,  and 
acted  upon  by  the  respondent  In  making  its 
verified  statement  in  accordance  therewith. 
But  in  addition  to  this,  it  has  been  definitely 
determined  that  a  bank  as  a  mere  depositary 
Is  not  entitled  to  previous  notice  of  the  exer- 
cise on  the  part  of  the  state  of  its  right  to 
lay  bold  of  the  funds  of  depositors  in  its 
hands  whenever,  in  the  interests  of  public 
policy,  the  state  assumes  to  exercise  control 
over  such  funds.  The  state  of  California  has 
for  years  exercised  that  right ;  and  in  the 
recently  decided  case  of  State  Savings  & 
Commercial  Bank  v.  Anderson,  165  Cal.  437, 
132  Fac.  765,  L.  R.  A.  1915B,  675,  the  right 
and  power  of  the  state  so  to  do  In  proper 
cases  has  been  fully  vindicated.  In  that  case, 
involving  the  summary  seizure  by  the  super- 
intendent of  banks  of  the  property  and  funds 
of  a  bank  which  had  been  found  by  such  of- 
ficial to  be  in  an  unsafe  or  nnsound  condi- 
tion, the  same  objection  to  the  constitution- 
ality of  the  section  of  the  Bank  Act  in  ques- 
tion there  was  presented  as  is  now  urged 
against  the  section  of  the  same  act  in  ques- 
tion here.  In  deciding  that  question  Mr.  Jus- 
tice Lorrigan  very  clearly  and  convincingly 
showed  that  under  our  modern  methods  of 
business  banks  have  ceased  to  be  merely  pri- 
vate agencies  for  the  accommodation  of 
their  customers,  but  that  by  virtue  of  their 
charters  as  well  as  of  the  public  nature  of 
the  patronage  which  they  invite  and  receive, 
the  banks  of  the  present  have  become  in  a 
Just  sense  trustees  of  the  fiscal  affairs  of  tlie 
people  and  of  the  state;  and  this  being  so, 
the  business  and  property  of  such  banks  may 
be  subjected  to  tmch  reasonable  regulation 
and  control  as  the  state,  in  the  exercise  of 
its  police  power,  may  see  fit  to  impose;  and 
that  in  the  course  of  such  control  the  state 
may,  without  any  such  notice  as  might  under 
other  circumstances  be  held  to  ccmstitute  due 
process  of  law,  lay  bold  of  the  funds  of  de- 
positors In  the  possession  of  banking  insti- 


tutions, and  take  ttie  same  Into  its  own  pos- 
session whenever  a  reasonable  consideration 
of  the  public  interest  requires  such  actlmL 
In  the  foregoing  case  the  superintendent  of 
banks  had  taken  possession  of  the  funds  of 
a  bank  in  failing  circumstances  under  the  ex- 
press terms  of  section  136  of  the  Bank  Act; 
in  so  doing  he  was  assuming  to  act  in  the  In- 
terest of  the  depositors  of  such  bank  who 
might  be  unable  adequately  to  protect  them- 
selves in  private  actions  against  losses  whldi 
might  follow  upon  the  failure  of  the  bank. 
In  the  case  at  bar  the  state  is  essaying  to 
exercise  the  same  right  in  relation  to  the  un- 
claimed deposits  of  those  who,  through  mis- 
fortune or  unexplifined  absence  extending 
over  a  long  period  of  years,  or  who,  by  rea- 
son of  death,  have  been  rendered  anable  to 
exert  a  personal  control  over  their  deposits. 
We  can  percdve  no  difference  as  to  the 
rights  of  the  state  in  either  case  where  the 
right  of  ownership  of  the  deposit  Is  in  any 
likelihood  of  being  lost  either  through  the 
threatened  failure  of  the  bank  on  the  one 
hand,  or  through  the  prolonged  absence  or 
possible-  death  of  the  depositor  upon  the  oth- 
er. We  think,  therefore,  that  the  contention 
of  the  respondent,  in  so  far  as  the  same  is 
predicated  solely  upon  its  property  ri^t  as 
a  depositary,  cannot  be  sustained. 

[8]  It  is,  however,  .further  and  more  seri- 
ously contended  on  behalf  of  the  respondent 
that  the  chief  defect  in  this  section  of  the 
Ban^  Act  lies  In  the  fact  that  it  does  not  re- 
quire such  notice  to  be  given  to  the  deposi- 
tors of  the  fund  in  question  as  would  con- 
stitute as  to  each  of  them  due  process  of  law. 
The  respondent  does  not  go  to  the  extent  of 
seriously  Insisting  that  it  is  entitled  to  raise 
this  objection  on  behalf  of  its  absentee  de- 
positors ;  but  Its  contention  is  that,  since  the 
depositors  are,  under  this  section  of  the  act, 
required  to  be  given  no  sort  of  notice  prior 
to  the  change  in  the  custodian  of  their  de- 
posit, they  cannot  be  bound  by  the  action  of 
the  state  In  that  regard,  and  hence  may  at 
any  time  appear  and  demand  their  deposit 
from  the  bank  and  may  sue  it  to  recover  the 
same;  and  that  against  such  demands  and 
suit  the  bank  would  have  no  defense,  and 
might  therefore  be  required  to  pay  to  the 
depositor  the  amount  of  his  deposit  which  it 
had  already  been  compelled  to  turn  over  to 
the  state ;  and  that  in  order  to  be  placed  in 
a  position  to  defend  against  such  demand  or 
suit  the  respondent  has  a  right  to  Insist  that 
the  depositor  shall  have  been  given  such  no- 
tice of  the  contemplated  transfer  of  his  pn^ 
erty  as  would  constitute  due  process  of  law 
before  the  bank  can  be  required  to  pay  over 
the  amount  of  such  deposit  to  the  state. 

In  the  consideration  of  this  question  it  is 
to  be  noted  at  the  outset  that  the  section  of 
the  Bank  Act  under  review  does  not  con- 
template any  change  in  the  ownership  of  the 
funds  In  question.  It  puiports  to  deal  with 
possession  only,  and  to  leave  the  matter  of 
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their  altlmate  ownership  to  be  determined  by 
such  subsequent  proceedings  as  are  provided 
through  the  reference  In  the  section  to  the 
provisionB  of  secti<Hi  1234  of  the  Code  of 
Oiril  Procedure.  When  that  section  of  the 
Code  Is  examined  it  will  be  found  to  provide 
a  procedure  for  the  disposition  of  deposits 
in  savings  banks  in  process  of  liquidation, 
which  embraces  such  notice  to  the  owners  of 
such  deposits  as  would  clearly  satisfy  the 
constitutional  requirements  as  to  due  process 
of  law,  and  that  the  procedure  therein  pro- 
vided is  adjustable  to  the  conditions  created 
by  section  15  of  the  Bank  Act.  Reading  sec- 
tion 15  of  the  Bank  Act  as  a  whole  it  must 
be  «vident  that  its  only  purpose  and  effect  in 
providing  tor  the  summary  taking  over  of 
unclaimed  deposits  by  the  state  treasurer  Is 
to  merely  work  a  temporary  change  in  their 
possession  until  such  time  as  they  may  be 
claimed  by  their  owners,  or  as  the  more  am- 
ple procedure  for  their  ultimate  disposition 
outlined  in  section  1234,  Cktde  of  Civil  Pro- 
cedure, can  be  set  in  motion;  or,  in  other 
words,  to  place  such  unclaimed  deposits  in 
custodia  legls  until  their  ownership  can  be 
adjudicated  by  a  proceeding  taken  upon  such 
notice  to  all  concerned  as  would  amount  to 
due  process  of  law,  and  thus  render  the  ad- 
judication as  to  the  ultimate  control  and 
ownership  of  the  property  in  question  bind- 
ing upon  all  persons  Interested. 

This  view  of  the  purpose  and  etTect  of  sec- 
tion 15  of  the  Bank  Act  brings  this  case 
clearly  within  the  principles  laid  down  by 
the  Supr»ne  Court  In  the  case  of  State  Sav- 
ings Bank  V.  Anderson,  supra.  When  the 
state,  from  motives  of  public  policy,  enacts 
a  law  providing  that  private  property,  may  be 
summarily  seized  and  temporarily  sequester- 
ed to  await  the  inception  or  determination 
of  a  more  formal  proceeding  affecting  the  ti- 
tle and  ownership  of  the  property  so  taken, 
neither  the  immediate  possessor  nor  the  actu- 
al owner  can  be  heard  to  urge  the  objection 
that  the  summary  seizure  of  the  property  by 
properly  constituted  public  authorities  has 
been  accomplished'  without  such  notice  as 
would  constitute  due  process  of  law.  It  fol- 
lows that  as  to  any  action  Instituted  by  the 
owner  of  such  property  against  his  deposi- 
tary during  the  temporary  i)erlod  that  such 
funds  are  in  the  custody  of  the  state  treas- 
urer pending  the  formal  proceeding  to  deter- 
mine their  ultimate  disposition  provided  for 
in  section  1234,  Code  of  Civil  Procedure,  the 
depositor  could  not  maintain  such  suit 
against  the  depositary  for  such  property,  for 
the  reason  that  against  such  action  the  lat- 
ter would  have  the  right  to  interpose  the 
defense  that  the  property  was  in  custodia 
legls.  It  is  apparently  this  very  defense 
which  is  contemplated  by  the  terms  of  the 
section  in  question,  which  state: 

"That  any  bank  which  shall  make  any  de- 
posit with  the  state  treasurer  in  conformity 
with  the  provlsiona   of   this  section   shall  not 


thereafter  be  liable  to  any  person  for  the  same ; 
and  any  action  which  may  be  brought  by  any 
person  against  any  bank  for  money  so  deposited 
with  the  state  treasurer  shall  be  defended  by  the 
Attorney  General  without  cost  to  such  bank." 

If  these  views  are  to  be  taken  as  a  cor- 
rect interpretation  of  the  scope  and  effect 
of  this  section  of  the  Bank  Act,  it  necessa- 
rily follows  that  neither  the  bank  nor  the 
depositor  can  assert  that  the  summary  trans- 
fer of  unclalpied  deposits  to  the  posisession  of 
the  state  treasurer,  in  contemplation  of  pro- 
ceedings to  be  presently  taken  for  the  pur- 
pose of  determining  their  ultimate  disposi- 
tion, has  been  accomplished  without  due  pro- 
cess of  law. 

[4]  The  foregoing  considerations  also  sup- 
ply the  answer  to  the  suggestion  of  the  re- 
spondent, that  by  the  removal  of  these  de- 
posits from  the  possession  of  the  bank  the 
contractual  right  of  the  depositor  to  receive 
Interest  on  his  deposit  has  been  Impaired 
without  due  process  of  law.  It  does  not  ap- 
pear that  the  depositors  affected  by  thl» 
proceeding  are  entitled  to  receive  any  stat- 
ed intereeit  on  their  deposits;  but,  assum- 
ing that  they  are,  the  situation  would  not  be 
changed,  for  if  the  bank  Is  placed  by  the 
terms  of  this  section  rellevUig  it  from  lia- 
bility In  a  position  to  defend  against  the  suit 
of  the  depositor  for  the  amount  of  the  de- 
posit after  the  same  has  been  paid  over  to 
the  state,  the  defense  would,  of  course,  also 
extend  to  the  Incident  of  Interest,  and  there- 
fore the  bank  cannot,  for  the  same  reason, 
rely  upon  this  possible  detriment  to  the  de^ 
posltor  as  a  defense  to  this  proceeding.  Ma- 
lone  V.  Provident,  etc.,  201  Mass.  23,  88  N/  B. 
913. 

Let  a  peremptory  writ  issue  as  prayed  for. 

We  concur:  LENNON,  P.  J.;  KERRI- 
GAN, J. 

(»  Cal.  A.  197) 
TAPT  et  al  V.  WASHINGTON.     (Civ.  1884.) 

(District  Court  of  Appeal,  Second  District,  Cal- 
ifornia.   Dec  18,  1915.) 

1.  IWJUKCTION   «=»128— IRJUBT  TO   PBOFKBTT 

—  sumcienct  of  evioenck  —  partition 

Wall. 

In  an  action  by  the  owners  of  the  south  half 
of  an  Improved  lot  against  the  life  tenant  of 
the  north  half  of  the  lot,  in  which  plaintiffs  bad 
the  remainder,  to  enjoin  the  completion  and 
maintenance  of  a  partition  wall,  evidence  held 
to  sustain  a  finding  that  a  part  of  the  wall  was 
located  upon  plaintiffs'  side  of  the  dividing  line. 

[Ed.  Note.— For-  other  cases,  see  Injunction, 
Ont  Dig.  !  278 ;   Dec.  Dig.  ®=>128.] 

2.  Injunction  ®=»21— Incomplete  Injttbt— 
PowEB  of  Equitt.  . 

In  such  action,  the  fact  that  the  partltioD 
wall  was  complete  before  the  service  of  any  re- 
straining order  was  no  gronnd  why  its  removal 
could  not  be  compelled,  as  where  an  a;t  sought 
to  be  enjoinued  is  only  partially  completed,  an 
Injunction  lies  to  restrain  the  threatened  injury, 
and  where  suit  is  begun  before  the  doing  of  the 
wrongful  act  and  pending  the  suit  the  act  i» 
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done,  the  court  ia  not  thereby  deprived  of  its  ju- 
risdiction. 

[Ed.  Note. — ^For  other  cases,  see  Injunction, 
Cent  Dig.  {  19;  Dec.  Dig.  <&=>21.] 

3.  Injunction  ^=349  —  Injubt  ob  Tbespass 
TO  Pbopkwt.  ' 

A  court  of  equity  has  power  to  compel  a 
cessation  of  an  irreparable  trespass  of  a  con- 
tinuing nature,  so  that  obstructions  placed  by 
defendant  upon  the  plaintiff's  property,  such  as 
a  partition  wall,  interference  with  stairways, 
etc.,  might  be  enjoined. 

[Ed.  Note. — For  other  cases,  see  Injunction, 
Cent  Dig.  §  102 ;   Dec.  Dig.  «S=»49.] 

4.  IiirE  Estates  ®s»11— Injubt  to  Ineebit- 

ANCE. 

Under  Cir.  Code,  {  818,  declaring  that  the 
owner  of  a  life  estate  may  use  the  land  in  the 
same  manner  as  the  owner  of  the  fee  simple, 
except  that  he  must  not  injure  the  inheritance, 
the  acts  of  a  life  tenant  in  tearing  up  or  discon- 
necting drain  pipes,  etc.,  justified  an  injunction, 
as  the  threatened  act  if  accomplished  would  con- 
stitute an  injury  to  the  inheritance. 

[Ed.  Note.— For  other  cases,  see  Life  Estates, 
Cent  Dig.  §§  29,  30,  42;   Dec.  Dig.  (S=»ll.] 

Appeal  from  Superior  Court,  Iioa  Angeles 
County;    Jobn  M.  York,  Judge. 

Action  by  Ellen  Huddleston  Taft  and  an- 
other, against  Harriet  Washington.  Judg- 
ment for  plaintiffs,  motion  for  new  trial  de- 
nied, and  defendant  appeals.  Judgment  and 
order  affirmed. 

Jobn  C.  Stick,  of  Los  Angeles,  for  appel- 
lant Willis  O.  Tyler,  of  Los  Angeles,  for 
respondents. 

CONRBY,  P.  J.  The  plaintiffs  are  the 
owners  of  the  south  half  of  a  lot  which  has 
a  frcmtage  of  60  feet  and  6  Inches  on  the 
west  side  of  Spring  street  in  the  city  of 
Los  Angeles.  The  defendant  is  the  ownel:  of 
the  north  half  of  the  lot  for  the  term  of 
her  natural  life,  with  remainder  over  to  the 
plaintiffs.  The  entire  frontage  is  covered 
by  a  two-story  building,  which  was  erected  in 
the  year  1885  by  Biddy  Mason,  predecessor 
in  title  of  the  parties  to  this  action.  The 
lower  story  of  the  building  is  divided  into 
three  storerooms.  The  upper  story  contains 
a  number  of  rooms  to  which  access  is  obtain- 
ed by  a  stairway  located  on  the  north  side  of 
the  building.  Plaintiffs  alleged  and  the  court 
has  found  that  at  the  commencement  of  this 
action  the  defendant  had  under  construction 
a  wooden  partition  extending  from  front  to 
rear  of  the  middle  storeroom  through  and 
near  the  center  thereof  and  located  partly  on 
the  south  side  of  the  true  center  line  of  the 
lot;  also  that  the  defendant  threatened  to 
tear  up  and  disconnect  certain  sewer  pipes 
and  drain  pipes  which  are  located  upon  the 
north  half  of  the  premises  and  to  destroy 
plaintiffs'  access  to  the  upper  portion  of  the 
south  half  of  the  building  by  closing  up  the 
stairway ;  all  of  which  was  without  the  con- 
sent and  was  against  the  will  of  the  plain- 
tiffs. The  judgment  ordered  the  defendant 
to  remove  the  said  partition  wall  from  plain- 
tiffs'  premises;    that  is  to  say,  from   the 


south  half  of  the  lot,  and  enjoined  the  de- 
fendant from  tearing  down  or  removing  said 
pipes  and  drains  or  interfering  with  said 
stairway  or  committing  any  waste  to  the 
inheritance  of  the  plalntifCs.  From  this  Judg- 
ment, and  from  an  order  denying  her  motion 
for  a  new  trial,  the  defendant  appealsL 

[1]  Appellant  now  Insists  that  in  sundry 
specified  particulars  the  evidence  is  insuffi- 
cient to  Justify  the  findings  of  fact.  N«Hie 
of  these  objections  can  be  sustained.  Defend- 
ant's answer  did  not  deny  that  the  partition 
was  completed  after  the  filing  of  the  com- 
plaint herein.  She  merely  alleged  that  It  was 
already  completed  before  any  injunction  is- 
sued herein  was  served  upon  her.  The  evi- 
dence Is  sufficient  to  establish  the  fact  that 
a  portion  of  the  partition  was,  as  found  by 
the  court,  located  upon  the  plaintiffs'  side 
of  the  dividing  line.  The  testimony  of  the 
surveyor,  Le  Roy  I.  Weeks,  shows  that  the 
distance  from  the  exterior  line  of  the  north 
wall  of  the  building  to  the  center  of  the 
south  wall  thereof  Is  coincident  with  the 
width  of  the  lot  as  claimed  by  both  parties. 
The  record  shows  that  before  erecting  her 
building  Mrs.  Mason  made  a  party  wall 
agreement  with  the  owner  of  the  lot  adjoin- 
ing her  lot  on  the  south  which  permitted 
her  to  erect  a  16-inch  wall,  of  which  one- 
half  would  be  on  said  adjoining  lot  J.  be 
fact  that  she  did  erect  the  building  in  accord- 
ance with  that  party  wall  agreement  is  suf- 
ficiently shown.  For  the  defendant  did  not 
claim  that  the  north  wall  of  the  building  varies 
from,  the  true  north  line  of  the  lot,  nor  that 
the  total  width  of  the  lot  Is  other  than  the 
width  alleged  In  the  complaint  Therefore, 
the  court  was  authorized  to  find  In  accord- 
ance with  the  testimony  of  Weeks  with  re- 
spect to  the  true  location  of  the  line  of  di- 
vision t>etween  the  south  half  of  the  properts 
and  the  north  half  thereof.  This  line  being 
established,  appellant  does  not  contend  that 
a  portion  of  the  partition  erected  by  her  was 
not  placed  south  of  the  line  as  thus  located 
by  the  court 

[2]  There  Is  no  merit  In  the  contention 
that,  because  the  partition  wall  was  complet- 
ed before  the  service  of  any  restraining  order, 
removal   of   the  .wall '  cannot  be  compelled. 

"Where  the  act  sought  to  be  enjoined  ia  onLv 
partially  completed,  an  injunction  will  lie  to  re- 
strain the  completion  of  the  threatened  injury. 
And  where  suit  is  begun  before  the  doing  of  the 
wrongful  act  and  during  the  pendency  of  the 
suit  the  act  is  done  by  the  defendant,  the  court 
will  not  thereby  be  deprived  of  its  jurisdiction." 
High  on  Injunctions  (4th  Ed.)  {  23. 

The  cases  cited  by  appellant's  counsel  to 
support  his  proposition  that  wrongs  already 
perpetrated  cannot  be  corrected  by  Injunc- 
tion, ail  refer  to  restraining  orders  or  in- 
junctions pendente  lite,  the  usual  purpose 
of  which  is  to  preserve  conditions  as  they 
are  until  after  trial  and  Judgment. 

[3]  There  is  no  doubt  that  a  court  of  equity 
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has  power  to  compel  cessation  of  a  trespass  ir- 
reparable In  Its  character  and  of  a  continu- 
ing nature  and  that,  in  the  exercise  of  such 
power,  removal  of  obstructions  placed  by  the 
defendant  upon  the  plaintiffs'  property  may 
be  enforced.  Western,  etc.,  Co.  t.  Knicker- 
bocker, 103  CaL  111,  87  Pac.  192;  Kaiser 
T.  Dalto,  140  Cal.  167,  73  Pac.  828;  High 
on  Injunctions  (4th  Ed.)  S  708. 

[4]  The  injunction  granted  by  the  Judgment 
herein  with  respect  to  the  tearing  up  and 
disconnecting  of  drain  pipes,  etc.,  does  not 
necessarily  depend  upon  any  easement  right 
which  the  plaintiffs  may  have  to  the  use  of 
those  appurtenances.  It  is  sufficiently  Justi- 
fied by  the  fact  that  the  threatened  acts,  if 
accomplished,  would  constitute  an  injury  to 
the  Inheritance  of  the  plaintiffs  in  the  north 
half  of  the  property.  The  defendant  has 
only  a  life  interest  in  that  pr(S>erty  and' is 
not  authorized  to  do  any  act  to  the  injury 
of  the  inheritance.  Cir.  Code,  {  818;  Cres- 
cent City  Wharf,  etc.,  Co.  t.  Simpson,  77 
Cal.  286,  Id  Paa  426. 

The  Judgment  and  order  are  affirmed. 

We  concur:  JAMBS,  J. ;   SHAW,  J. 


(29  Cat.  A.  144) 

BORGES  T.  HII^LMAN  et  aL    (Civ.  1405.) 

(District  Court  of  Appeal.  Third  District,  Cal- 
ifornia.   Dea  11,  1915.) 

X  Judgment  e=»e42  —  CJonclusivknisss— Ob- 
DKB  or  Affeixatk  Coubt  Restino  on  Pee- 

SUMPnON. 

A  decision  on  appeal  affirming  the  appoint- 
ment of  a  receiver,  which  decision,  the  record 
being  snch  as  to  preclude  a  review  of  the  merits, 
rested  on  the  legal  iN-esumption  of  the  regu- 
larity of  the  proceeding  culminating  in  the  order 
of  appointment,  involved  a  conclusive  determi- 
nation of  the  question  of  the  propriety  of  the 
appointment,  and  was  res  adjudicata  in  the 
original  plaintiffs  action  against  the  sureties 
on  the  bond  of  the  original  defendant  given  to 
secure  a  stay  of  execution  of  the  order  of  ap- 
pointment. 

[Ed.   Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  i  1156 ;   Dee.  Dig.  «=6^] 

2.  Appeai.  awd  Ebbob  ^=»1243— Iiiabiuties 
ON  Bonds — Pabtt  Pi.aintiff. 

The  plaintiff,  in  an  action  in  which  a  re- 
ceiver was  appointed,  the  defendant  therein 
having  given  a  bond  running:  to  plaintiff  to  en- 
able her  to  collect  the  rents  of  the  realty  in 
suit  pending  her  appeal  from  the  order  appoint- 
ing the  receiver,  could  maintain  an  action 
against  the  sureties  on  such  bond  to  recover  for 
any  damage  resulting  from  the  possession  of 
the  property  and  the  collection  of  rents  by  the 
defendant,  uiongh  the  judgment  in  the  main  ac- 
tion had  not  become  final  when  the  action  on 
the  bond  was  brought  so  that  the  court  bad  not 
discharged  the  receiver,  who  was  not  the  prop- 
er party  to  sue. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  |  4796;   Dec.  Dig.  «=>1243.] 

3.  Appkal  and  Ebbos  €=>1243— Liabilitibs 
ON  Bond— Time  job  Bbinoino  Action. 

Under  Code  Olv.  Ppoe  g  939,  oroviding  that 
an  appeal  may  be  taken  from  a  final  judgment 
within  six  months,  and  section  1049,  providing 
that  an  action  is  pending  from  its  commence- 
ment until  the  time  for  appeal  has  passed,  an 


action  against  the  sureties  on  a  bond  given  to 
secure  a  stay  of  execution  of  an  order  appoint- 
ing a  receiver,  and  to  enable  defendant  to  col- 
lect the  rents  of  the  real  property  in  suit  pend- 
ing appeal  fronl  the  order,  which  bond  bound  the 
sureties  to  hold  the  plaintiff  free  from  loss.  If 
he  obtained  judgment  in  the  main  suit  against 
the  defendant  therein,'  by  reason  of  the  collec- 
tion of  moneys  by  her  as  rents  pending  the  ap- 
peal from  the  order,  was  prematurely  brought 
within  6  months  of  Judgment  in  the  action  in 
which  the  receiver  was  aKwinted. 

[Ed.  Note. — ^Por  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  $  4796;  Dec.  Dig.  <Ss>1243.] 
4.  Afpbai,  and  Bbbob  «=9l239— Loabilities 

ON  Bonds— Right  of  Action. 

Plaintiff,  in  an  action  in  which  a  receiver 
was  appointed  and  in  which  defendant  therein 
gave  bond  to  pay  costs  on  appeal  from  sud> 
order,  could  maintain  an  action  against  tlie  sure- 
ties on  such  bond  before  final  judgment  in  the 
action  in  which  the  receiver  was  appointed, 
where  the  order  appointing  the  receiver  was  af- 
firmed on  the  appeal  from  it 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  g§  4785,  4786;  Dec.  Dig.  «=» 
1239.] 

6.  Evidence  €=>82  —  Pbesttmftions  —  Ap- 
pointment or  Receives. 

In  the  absence  of  a  showing  of  an  abuse  of 
authority  by  the  court  in  makmg  an  order  ap- 
pointing a  receiver,  the  presumption,,  on  ap- 
peal in  another  suit  where  the  point  is  mate- 
rial, is  that  the  appointment  was  proper  in  all 
respects. 

[Ed.  Note.— For  other  cases,  see  Evldrace, 
Cent  Dig.  i  104;  Dea  Dig.  <3=>82.] 

6.  Appeai.   and   Ebbob   4=31234  —   Appeai. 

Bond— CoNSTBtrcTioN, 
A  bond,  given  in  a  suit  to  declare  a  trust 
in  realty,  to  secure  defendant  a  stay  of  execution 
of  an  order  appointing  a  receiver  and  to  enable 
her  to  collect  the  rents  of  the  property  pending 
her  appeal  from  such  order,  which  bond  pro- 
vided that  if  defendant  did  not  pay  over  rents 
received  within  30  days  after  filing  of  the  re- 
mittitur from  the  Supreme  Court,  judgment 
might  be  entered  ajrainst  the  sureties  on  the 
bond  for  "said  amount  of  said  judgment,"  was 
intended,  if  final  judgment  on  the  merits  was 
eventually  obtained  by  plaintiff,  to  indemnify 
him  against  any  damage  which  might  result  be- 
cause the  defendant  was  permitted  to  collect 
the  rents  pending  determination  of  her  appeal 
appointing  the  receiver. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  4761-4777;  Dee.  Dig.  «=> 

Appeal  f rom  Vsuperlor  Court,  Napa  Coun- 
ty ;  Henry  O.  Gesf  ord.  Judge. 

Action  by  Joseph  F.  Borges  against  E.  O. 
Hlllman  and  another.  From  a  Judgment  for 
defendants  on  their  demurrer,  plaintiff  ap- 
peals.   Judgment  affirmed. 

Clarence  N.  Riggins,  of  Napa,  for  appel- 
lant BL  Lu  Webber,  of  Napa,  for  respond- 
ents. 

UAKT,  J.  This  action  was  brought  by  the 
plaintiff  against  the  defendants  as  sureties 
upon  a  bond  given  to  effectuate  a  stay  pend- 
ing an  appeal  from  an  order  appointing  a 
receiver  made  in  a  certain  action  wherein 
the  plaintiff  here  was  plaintiff  and  one  Ida 
J.  Dunham  was  the  defendant  The  court 
sustained  the  demurrer  of  the  defendants  and 
allowed  the  plaintiff  10  days  within  which  to 
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amend  the  complaint  The  plaintiff  declined 
to  amend  and  accordingly  Judgment  passed 
for  the  def^idants.  The  plaintiff  brings  this 
appeal  here  from  said  Judgment 

The  facta  as  stated  in  the  complaint  are 
substantially  as  follow^:  The  plaintiff  here 
instituted  an  action  In  the  superior  ccmit 
of  Kapa  county  against  said  Ida  J.  Dunham 
for  the  purxx>se  of  obtaining  a  Judgment  ad- 
judging and  decreeing  that  he  (said  plain- 
tiff) was  the  owner  of  a  certain  tract  of 
land,  embracing  approximately  170  acres, 
said  land  being  specifically  described  In  the 
complaint,  and  that  said  Dunham  "was  hold- 
ing the  same,  and  had  been  holding  said  prop- 
erty ever  since  the  2d  day  (tf  May,  1908,  in 
trust,  for  the  sole  use  and  benefit  of  said 
plaintiff,  and  for  an  accounting  of  the  rents 
and  profits  derived  by  her  from  said  land 
since  said  date,  and  for  Judgment  against 
her  for  any  amount  of  money  found  by  the 
court  to  be  due  plaintiff  on  account  of  said 
rents  and  profits  derived  by  her  from  said 
lands." 

After  the  Qling  of  the  complaint  In  said 
action  of  Borges  v.  Dimham,  viz.,  on  the 
18th  day  of  June,  1914,  and  at  the  trial  of 
said  action,  but  before  the  completion  there- 
of, an  order  was  made  by  the  court  before 
which  it  was  pending  appointing  one  Mal- 
colm Brown  as  receiver  in  said  action  to  re- 
ceive the  rents,  issues,  and  profits  of  the 
real  property  described  in  the  complaint  in 
said  action,  and  to  hold  the  same  during  the 
pendency  of  said  action,  snbject  to  the  order 
of  the  court,  and  requiring  said  receiver  to 
execute  an  undertaking,  with  two  or  more 
sureties,  in  the  sum  of  $600,  "to  the  ef' 
feet  that  he  would  faithfully  disdiarge  the 
duties  of  receiver  in  said  action,  and  obey 
the  orders  of  the  court  therein." 

On  the  22d  day  of  June,  1914,  said  Malcolm 
Brown  qualified  as  such  receiver  by  taking 
and  subscribing  the  required  oath  and  exe- 
cuting the  required  undertaking,  and  said 
oath  and  bond  were  filed  in  the  office  of  the 
county  clerk  on  the  succeeding  day.  Brown 
thereupon  entered  upon  the  discharge  of  his 
duties  as  said  receiver,  "and,"  so  tlie  com- 
plaint alleges,  "continued  therein  until  the 
giving  of  the  bond  on  appeal  hereinafter  set 
out,  and  during  the  time  that  he  was  acting 
as  said  receiver,  and  prior  to  the  giving  of  said 
last-named  bond,  said  Malcolm  Brown  col- 
lected the  sum  of  $300,  rents  of  the  real  prop- 
erty above  described." 

On  the  23d  day  of  July,  1914,  said  Ida  J. 
Dunham  took  an  appeal  from  the  order  ap- 
pointing said  receiver,  and  for  the  purpose 
of  securing  a  stay  of  the  execution  of  said 
order,  and  enabling  her  to  collect  the  rents 
and  income  of  and  from  said  real  property 
pending  said  appeal,  and  also  for  the  purpose 
of  obtaining  an  order  from  said  court  re- 
quiring said  receiver  to  pay  and  turn  over 
to  her  (Dunham)  all  moneys  then  in  his  pos- 
session and  collected  by  him  as  such  receiver 
as  for  i&iUt  and  Income  of  and  from  said 


property  during  his  Incumbency  In  that  oace, 
the  defendants  In  this  action,  B.  C.  and  H.  F. 
Hillman,  executed  a  bond  or  undertakinf, 
which  is  in  the  following  language: 

"Whereas,  the  defendant  in  the  aboV-e-entitled 
action  has  appealed  to  the  Supreme  Court  of 
the  state  of  California,  from  that  certain  order 
made  and  entered  into  against  said  defeodant  in 
said  action,  in  the  said  superior  court  above 
mentioned,  in  favor  of  plaintiff  in  which  said 
order  one  Malcolm  Brown  was  appointed  a  re- 
ceiver of  the  property  involved  in  said  action, 
with  full  power  to  collect  all  of  the  rents  and 
income  from  said  property,  which  said  order 
was  made  and  entered  into  by  said  court  on  or 
about  the  18th  day  of  Jane,  1914 : 

"Now,  therefore,  in  consideration  of  the  prem- 
ises and  of  such  appeal,  we,  the  undersigned, 
E.  G.  Hillman  and  H.  F.  Hillman,  of  the  said 
county  of  Napa,  state  of  (California,  do  hereby 
jointly  and  severally  undertake  and  promise,  on 
tlie  part  of  the  said  appellant,  that  the  said  ap- 
pellant will  pay  all  damages  and  costs  which 
may  be  awarded  against  her  on  appeal  or  on  a 
dismissal  thereof,  not  exceeding  (300  to  which 
amount  we  acknowledge  ourselves  jointly  and 
severally  bound;    and, 

"Whereas,  the  appellant  herein  is  desirous  of 
collecting  the  rents,  profits,  and  income  from  the 
property  involved  in  the  above-entitied  action, 
and  also  of  retaining  that  which  has  heretofore 
been  collected  by  the  receiver  in  the  above-enti- 
tled cause,  we,  the  undersigned,  residents  of  the 
county  of  Napa,  state  of  California,  do  in  con- 
sideration thereof,  and  of  the  premises,  jointly 
and  severally  promise  and  acknowledge  ourselves 
jointly  and  severally  bound  in  the  sum  of  one 
thousand  ($1,000.00)  dollars,  gold  coin  of  the 
United  States,  that  if  the  said  order  appealed 
from,  or  any  part  thereof  be  affirmed,  or  the  ap- 
peal dismissed,  or  if  the  said  appellant  commit 
or  suffer  to  be  committed  any  waste  thereon  or 
in  said  real  property  involved  in  the  above 
cause,  that  the  appellant  will  pay  in  United 
States  gold  coin  a  reasonable  amount  for  the 
vi^ue  of  the  use  and  occupation  of  the  property, 
together  with  all  rents  c<^ected  by  said  appe- 
lant during  the  occupancy  of  said  premises  by 
said  appellant,  and  all  damages  and  costs  which 
may  be  awarded  against  the  appellant  herein 
upon  this  appeal.  That  if  the  said  appeliant 
does  not  make  such  payment  within  30  days 
after  the  filing  of  the  remittitur  from  the  Su- 
preme Conrt  of  the  state  of  California,  to  which 
said  appeal  is  taken,  judgment  may  be  entered 
upon  the  motion  of  the  respondents,  and  in 
their  favor,  against  the  undersigned  sureties,  for 
the  said  amount  of  said  judgment,  together  with 
the  interest  which  may  be  due  thereon,  and  the 
damages  and  costs  which  may  be  awarded 
against  the  appellant  on  appeal. 

Upon  the  filing  of  said  bond,  the  conrt 
made  an  order  directing  and  requiring  the  re- 
ceiver to  turn  over  to  said  Dunham  (the  ap- 
pellant in  said  action)  all  moneys  In  his  poa- 
session  as  such  receiver  and  so  collected  by 
him  as  rent  growing  out  of  said  real  prop- 
erty since  his  appointment  as  receiver,  and 
further  "Instructing  said  receiver  to  refrain 
from  collecting  any  further  rents  from  said 
real  property  priding  said  'appeal  from  said 
order,  and  the  said  appellant  thereafter,  and 
in  consideration  of  the  giving  of  said  bond, 
collected  the  rents  of  said  real  projpetty  pend- 
ing the  final  determination  of  said  appeal, 
and  prior  to  the  making  and  entry  of  the 
Judgment  In  said  action  as  hereinafter  al- 
leged, and  In  consequence  and  consideration 
of  the  giving  of  said  bond  by  these  defend- 
ants, the  said  receiver  paid  to  said  appellant 
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the  sum  of  $239  collected  by  him  as  rent  of 
said  real  property  since  bis  appointment  ajs 
said  receiyer,  and  the  said  appellant  collect- 
ed additional  rents  of  said  real  property  in 
the  total  sum,  as  plaintiff  Is  informed  and 
therefore  alleges,  of  $600  making  $830  in  all." 

On  the  11th  day  of  November,  1914,  the  ac- 
tion of  the  plaintiff  here  against  Ida  J.  Dun- 
ham having  been  tried,  Judgment  was  ren- 
dered and  entered  adjudging  that,  since  the 
2d  day  of  May,  1908,  said  Dunham  held 
"and  Is  holding"  the  land  In  dispute  in  trust, 
for  the  sole  use  and  benefit  of  the  said  plain- 
tiff, and  awarding  to  the  said  plaintiff  against 
said  Dunham  the  sum  of  $2,379.62,  on  ac- 
count of  rents.  Issues, .  and  profits  coming 
Into  her  possession  from  said  real  property, 
said  sum  including  "the  $239  so  i>ald  to  Ida 
J. '  Dunham  by  said  receiver  and  '$300  of 
the  $600  collected  by  her  pending  said  ap- 
peal from  said  order  appointing  a  receiver 
as  above  alleged.  Thereafter,  and  on  the 
29th  day  of  December,  1914,  a  judgment  was 
duly  made  and  entered  In  the  Supreme  Court 
of  the  state  of  California  in-  the  matter  of 
said  appeal  from  said  order  appointing  said 
receiver,  whereby  said  order  was  aflJrmed, 
and  that  the  remittitur  thereon  was  there- 
after Issued  by  the  derk  of  said  Supreme 
Court,  and  was  filed  Id  the  above-entitled  su- 
perior court  on  the  1st  day  of  February, 
1915." 

The  demurrer  objected  to  the  complaint  up- 
on the  grounds  of  misjoinder  of  parties  de- 
fendant, the  alleged  incapacity  of  the  plain- 
tiff to  maintain  this  action,  that  the  court 
has  no  jurisdiction -of  the  persons  of  the  de- 
fendants, nor  the  subject  of  this  action,  for 
certain  specified  reasons,  that  the  complaint 
Is  uncertain  in  specified  particulars,  and 
that  there  Is  a  nonjoinder  of  parties  defend- 
ant In  that  Malcolm  Brown,  as  receiver,  "Is 
not  made  a  party  plaintiff  to  this  action." 

[1]  Among  the  specific  points  made  by  the 
respondents  in  support  of  the  Judgment  is 
that  the  court  was  without  authority  to  ap- 
point a  receiver  in  the  action  of  Borges  v. 
Dunham,  and  that,  therefore,  the  appellant 
cannot  malataln  the  present  action,  because, 
as  counsel  states  the  proposition,  "the  order 
appointing  a  receiver  was  void,  and  being 
void  the  bond  must  fail."  But  a  review  of 
this  question  by  this  court  In  this  action  Is 
foreclosed  by  the  decision  at  the  Supreme 
Court  afllrmlng  the  order  appointing  the  re- 
ceiver concerned  here.  Borges  v.  Dunham, 
etc.,  160  Cal.  83,  146  Pac.  1011.  While  it  Is 
true  that  the  record  on  appeal  from  said 
order  was  such  as  to  preclude  a  review  of 
the  merits  of  ttie  action  of  the  court  in  mak- 
ing it,  and  the  decision  was  therefore  made 
to  rest  on  the  legal  presumption  of  the  due 
regularity  of  the  proceeding  culminating  In 
the  making  of  the  order,  yet  the  affirmance  of 
the  order  Involves  a  conclusive  determina- 
tion of  the  question  and  is  cmisequently  res 
ad  judicata. 

[2]  The  defendants  further  contend,  how 


ever,  that  the  plaintiff  has  no  capacity  to 
maintain  this  action,  and  that  the  same  was 
prematurely  brought.  The  first  of  these  ob- 
jections to  the  action  Is  founded  upon  the 
proposition  that,  the  judgment  In  the  main 
action  not  having  become  final  at  the  time 
the  present  action  was  Instituted,  and  the 
court  not  having  discharged  the  receiver,  the 
latter  is  the  proper  and  necessary  party  to 
bring  and  maintain  this  action,  inasmuch  as 
he  is  entitled,  under  the  order  appointing  him 
the  receiver,  to  the  exclusive  possession -and 
custody  of  all  the  rents,  Issues,  and  profits 
accruing  from  the  projwrty  In  dispute  In  said 
action  from  the  time  he  was  so  appointed. 
•  But  we  are  unable  to  perceive  how  the  re- 
ceiver may  be  held  to  be  authorized  to  main- 
tain an  action  on  the  undertaking  here  de- 
clared upon.  The  undertaking  does  not  run 
to  the  receiver,  but  to  the  plaintiff.  The  ac- 
tion on  the  undertaking  Is  not  one  to  recover 
moneys  from  Mrs.  Dunham,  the  defendant  In 
the  main  action  and  the  appellant  from  the 
order  appointing  a  receiver,  but  Its  purpose 
Is  to  recover  for  any  damage  resulting  from 
the  possession  of  the  property  and  the  col- 
lection of  Its  rents.  Issues,  and  profits  by 
Mrs.  Dunham  and  against  which  damage  the 
defendants  here  undertook  by  their  bond  to 
indemnify  the  plaintiff.  We  cannot  perceive 
wherein  the  receiver  could  claim  any  damage 
against  the  defendants  here  by  reastm  of 
their  undertaking. 

[S]  We  are  of  the  opinion,  however,  that 
the  point  made  by  the  defendants  that  this 
action  was  prematurely  commenced  Is  well 
taken. 

This  action  was  commenced  on  the  25th 
day  of  March,  1915,  but  at  that  time  the 
judgment  in  the  main  action  had  not  become 
final,  said  judgment  having  been  entered  on 
the  11th  day  of  November,  and,  while  It  has 
not  been  made  to  appear  whether  or  not 
an  appeal  has  been  taken  therefrom,  the 
right  to  appeal  therefrom  nevertheless  ex- 
isted for  the  period  of  6  months  from  the 
time  of  the  entry  thereof,  or,  to  be  more 
specific,  the  time  within  which  the  defend- 
ant In  said  action  was  legally  authorized  to 
appeal  from  the  judgment  therein  entered 
against  her  did  not  expire  until  the  12th  day, 
of  May,  1915.  Section  939,  Code  Civ.  Proc 
It  follows  that  said  action,  within  the  con- 
templation of  section  1049  of  the  Code  of 
Civil  Procedure,  was  still  pending,  after  the 
entry  of  judgment  therein,  for  at  least  the 
period  of  6  months.  The  section  Just  refer- 
red to  provides: 

"An  action  is  deemed  to  be  ^ndins  from  the 
time  of  its  commenceinent  until  its  final  deter- 
mination upon  appeal,  or  until  the  time  for  ap- 
peal has  pussed,  unless  the  judgment  is  sooner 
satisfied." 

It  Is  obvious  that  a  Judgment  rendered  and 
entered  in  an  action  cannot  become  final  so 
long  as '  the  action  is  pending  within  the 
meaning  of  the  foregoing  section.  See  Naf tz- 
ger  V.  Gregg,  99  CaL  83,  33  Pac.  757,  37  Am. 
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St  Rep.  23;  In  re  Blythe's  Estate,  99  Cal. 
472,  34  Pac.  108;  Story  v.  Story  I.  C.  Co., 
100  Cal.  4i,  34  Paa  675;  Brown  v.  Camp- 
bell, 100  Cal.  635,  646,  35  Paa  433,  38  Am. 
St  Rep.  314. 

Now,  the  bond  upon  which  the  present  ac- 
tion is  founded,  it  will  be  noted,  imposes  up- 
on the  defendants  two  several  and  distinct 
obligations,  viz.:  The  one  whereby  they  have 
bound  themselves  in  the  sum  of  $300  to  in- 
demnify the  plaintitF  in  this  action  for  the 
costs  on  appeal,  and  the  other,  whereby  they 
have  boimd  themselves  in  the  sum  of  $1,000 
to  hold  the  plaintiff  free  from  loss,  in  the 
event  that  he  should  obtain  Judgment  in  the 
main  action  against  the  defendant  therein, 
by  reason  of  the  moneys  collected  by  the  lat- 
ter pending  the  appeal  from  the  order  as 
rents.  Issues,  suid  profits  growing  out  of  the 
land.  Whether  this  view  of  the  undertaking 
be  correct  or  not  must  depend,  of  course,  up- 
on the  intention  of  the  sureties,  and  this 
proposition  must  in  turn  be  determined  by  a 
construction  of  the  Instrument 

[4, 6]  While  the  relief  asked  by  the  plaln- 
tlfr  in  this  action  is  confined  or  limited  by 
the  complaint  to  the  damage  alleged  to  have 
been  suffered  by  the  plaintiff  by  reason  of 
the  rents,  etc.,  coming  into  the  hands  of  Mrs. 
Dunham  pending  the  appeal  from  the  order 
appointing  a  receiver,  we  may,  nevertheless, 
express  the  opinion  that  the  plaintiff  Is  en- 
titled to  maintain  an  action  in  the  proper 
forum  upon  the  undertaking  in  so  far  as  it 
obligates  the  defendants  (sureties)  to  reim- 
burse him  for  the  costs  on  the  appeal  from 
said  order.  The  receiver  was  appointed  up- 
on the  application  of  the  plaintiff,  and,  in 
the  absence  of  a  showing  of  an  abuse  of  au- 
thority by  the  court  in  making  the  order  of 
appointment,  the  presumption  is  that  the  ap- 
pointment of  a  receiver  was  in  all  respects 
proper.  The  plaintiff  was  required,  of  course, 
to  defend  on  the  appeal  from  the  order  ap- 
pointing the  receiver  the  dction  of  the  trial 
court  in  that  regard.  He  was  necessarily 
the  respondent  in  that  appeal  and,  said  or- 
der having  been  affirmed  on  appeal,  he  Is  en- 
titled to  be  reimbursed  by  the  appealing  par- 
ty— ^the  party  vanquished  on  the  appeal — for 
the  necessary  or  legal  costs  incurred  by  him 
in  so  defending  the  order. 

[6]  But,  as  stated,  our  conclusion  is  that 
this  action  upon  that  part  of  the  undertak- 
ing referred  to  is  premature,  or,  in  other 
words,  that  the  plaintiff  Wbs  not  at  the  time 
of  the  commencement  of  the  present  action, 
legally  authorized  to  maintain  it  The  con- 
clusion thus  declared  is  inspired  by  the  con- 
viction, based  upon  a  construction  of  the  un- 
dertaking by  the  light  of  all  the  circumstanc- 
es surrounding  its  execution,  that  it  was  not 
the  intention  that  the  obligation  of  the  un- 
dertaking upon  which  the  plaintiff  wholly  re- 
lies for  a  recovery  was  to  be  discharged  un- 
til there  had  been  a  Judgment  entered  in  fa- 
vor of  the  plaintiff  and  the  same  had  become 
final. 


At  the  tlm»  of  the  execution  of  the  under- 
taking the  trial  on  the  merits  bad  not  been 
completed,  and  consequently  no  Judgment 
entered  for  the  plaintiff.  The  issue  sabmit- 
ted  by  the  plaintiff  by  his  complaint  was 
whether  the  legal  title  to  the  land  in  dispute 
had  been  and  was  held  by  the  defendant  in 
trust  for  his  benefit  The  defendant  answer- 
ed the  complaint  denying  specifically  Its  al- 
legations, and  with  her  answer  filed  a  cross- 
complaint  in  which  she  prayed  for  a  decree 
quieting  her  title  to  the  property  described 
in  the  complaint  After  issue  Joined,  the 
plaintiff,  upon  notice  duly  given,  applied  to 
the  trial  court  for  an  order  for  the  appoint- 
ment of  a  receiver  to  receive  the  rents.  Is- 
sues, and  profits  of  the  real  property  In  «»- 
troversy.  The  time  for  hearing  the  applica- 
tion was  fixed  for  the  day  on  wMch  the  ac- 
tion bad  been  set  down  for  trial,  and,  after 
taking  some  testimony,  the  court  made  tbe 
order  appointing  a  receiver.  Borges  v.  Dun- 
bam,  169  Cal.  S3,  146  Pac.  1011.  The  ques- 
tion, then,  at  issue  at  tbe  time  tbe  order  for 
the  appointment  of  a  receiver  was  made,  was 
whether  tbe  plaintiff  was  entitled  to  a  can- 
cellation of  his  deed  to  the  property  to  the 
defendant  and  the  property /declared  to  be 
held  in  trust  by  the  latter  for  the  benefit  of 
tbe  former,  or  whether  both  tbe  legal  and 
equitable  title  to  tbe  property  was  in  the  de- 
fendant and  she  entitled  to  a  decree  qui- 
eting said  title.  It  hence  follows  that  tbe 
plaintiff,  «t  tbe  time  of  tbe  appointment  of 
tbe  receiver  and  at  the  time  of  the  execution 
of  the  undertaking,  was  not  entitled  to  the 
possession  of  the  property,  nor  to  tbe  rents, 
issues,  and  profits  thereof. 

Now,  it  will  be  noted  that  tbe  undertak- 
ing, so  far  as  it  relates  to  tbe  possession  of 
the  land  and  the  collection  of  tbe  rents,  is- 
sues, and  profits  thereof  by  Mrs.  Dunham, 
pending  the  decision  on  tbe  appeal  from  the 
order  apiwinting  the  receiver,  provided, 
among  other  things,  as  follows: 

"That  if  the  said  appellant  does  not  make  such 
payment  within  30  days  after  the  filing  of  the 
remittitur  from  the  Supreme  Court  of  the  ^tate 
of  California,  to  which  said  appeal  ia  taken, 
judgment  may  be  entered  upon  the  motion  i^ 
the  respondents,  and  in  their  favor,  against  the 
undersigned  sureties  for  tbe  said  amount  o( 
said  judgmoit,  together  with  interest  wtiich  ma; 
be  due  thereon,  and  the  damages  and  costs  which 
may  be  awarded  against  the  appellant  on  a.p- 
peaL" 

Tbe  meaning  of  tbe  foregoing  language  Is, 
It  must  be  conceded,  very  obscure ;  but,  con- 
sidering that  at  the  time  of  the  execution 
of  the  undertaking,  there  was  pending  no  ap- 
peal the  disallowance  of  which  by  tlie  Su- 
preme or  appellate  court  would  result  tn  a 
Judgment  for  any  amount  of  money  or  a 
money  Judgment  of  any  sort,  we  take  it  that 
what  tbe  sureties  meant  by  that  language 
is  this:  That  they  would  not  only  guarantee 
the  payment  of  the  costs  on  appeal  from  the 
order  appointing  a  receiver,  but  that  if  a 
final  judgment  on  the  merits  was  eventually 
obtained   by   the  plaintiff,   they   would   to- 
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demnify  him  against  any  damage  which 
might  result  to  him  by  reason  of  the  fact 
that,  pending  the  determination  of  the  ap- 
peal from  the  order,  the  defendant  Mrs.  I>un- 
ham  was  permitted  to  remain  In  possession 
of.  the  property  and  to  collect  and  retain  the 
rents,  Issues,  and  profits  thereof.  This,  it 
appears  to  ns,  is  the  correct  interpretation  of 
the  language  of  the  undertaking,  above  quot- 
ed, and  of  the  Intention  of  the  sureties ;  for 
the  only  appeal  actually  pending  when  the 
undertaking  was  made  and  delivered  was 
the  appeal  from  the  order  lappolntlng  a  re- 
ceiver, and  obvionsly  there  could  result  from 
said  appeal  no  judgment  other  than  one  af- 
firming or  reversing  the  order,  except  in  so 
far  as  the  awarding  of  costs  on  said  appeal 
may  be  treated  as  a  judgment  for  an  amount 
of  money,  and  this  we  do  not  think  can  be 
truly  said  to  be  the  case.  Besides,  as  to  the 
costs  on  said  appeal,  the  undertaking,  as  be- 
fore suggested,  makes  a  separate  and  dis- 
tinct provision. 

The  demurrer  was,  In  our  opinion,  prop- 
erly sustained,  and  the  judgment  Is  affirmed. 

We   concur:     OHIPMAN,   P.   J.;    BDR- 
NETT,  J. 

<89  Wash.  687) 

OECHSI.I  et  nx.  v.  WASHINGTON  ELEC- 
TRIC RT.  CO.    {No.  13037.) 
<Supreme  Court  of  Waahinston.    Feb.  15, 1916.) 

1.  Railroads  <3=»82— Rights  or  Wat— Deeds 

— CONSTKUCTION. 

A  right  of  way  deed  for  an  electric  railroad 
declared  that  the  right  granted  should  be  held 
and  possessed  by  the  grantee  or  his  heirs  and 
assigns,  so  long  as  the  railroad  should  be  main- 
tained on  the  land,  but  that  if  the  railroad 
should  be  abandoned  all  right  should  cease  and 
the  lands  revert  to  the  grantor  or  his  heirs  or 
assigns,  but  such  right  should  not  determine,  in 
any  event,  prior  to  the  expiration  of  the  period 
of  two  years  from  the  date  thereof.  Seld, 
that  the  last  clause  was  inserted  for  the  gran- 
tee's braefit,  l>einK  intended  to  prednde  forfei- 
ture even  for  a  failure  to  commence  work  on 
the  railroad  for  two  ye^rs  aiter  the  execution 
of  the  deed,  and  so  the  ri^ht  of  way  could  not 
be  forfeited  becanse  the  entire  road  had  not  been 
constructed  at  the  expiration  of  two  yeems  and 
had  not  at  that  time  been  electrified. 

[Ed.   Note.— For   other  cases,   see   Railroads, 
Cent  Dig.  §S  213-219;   Dec.  EHg.  <8=»82.] 

2.  RAII.BOADS  ®=>82  —  Operatior  —  Foanei- 
TURs  OF  Right  of  Wat. 

Where  a  deed  for  a  right  of  way  for  an 
electric  railroad  provided  for  forifeiture  in  case 
of  abandonment,  unreasonable  delay  in  electrify- 
ing the  road  does  not  warrant  forfeiture;  the 
road  having  been  constructed  and  operated  by 
steam. 

[Ed.   Note. — For   other  cases,   see  Railroads, 
Cent  Dig.  {$  213-219;   Dec.  Dig.  <S=»82.] 

3.  Raiutoads   «=>82  —  RioBTS  OF  Wat  — 
Ejectment. 

Where  a  railroad  company  enters  npon  and 
with'  knowledge  of  the  landowner  constructs 
its  tracks  otct  his  property,  the  landowner  can 
only-  recover  damans,  and  cannot  eject  the  cor- 
poration from  the  land.  Therefore,  where  a 
railroad  company  under  a  franchise  to  construct 
an  electric  road  constructed   its  right  c£  way 


across  plaintiff's  land,  its  unreasonable  delay  in 
electrifying  the  road  will  not  entitle  plaintiff 
to  eject  it  or  to  enjc^n  operation  of  tiie  road. 

[Ed.  Note. — For  other  cases,  see  Railroads, 
Cent  Dig.  |S  213-219;  Dec,  Dig.  «»=»82.] 

Department  X  Appeal  from  Superior 
Court,  Lewis  County ;  A.  E.  Rice,  Judge. 

Action  by  Ben  OechsU  and  another  against 
the  Washington  Electric  Railway  Company. 
From  a  Judgment  for  defendant,  plaintUTs 
appeaL    Affirmed. 

W.  A.  Reynolds,  of  Cheballs,  for  appellants. 
Forney  &  Ponder,  of  Cheballs,  and  C.  D.  Cun- 
ningham, of  Centfalla,  for  respondent. 

ELLIS,  J.  Action  to  cancel  a  deed  of  a 
right  of  way  for  an  electric  railway  because 
of  an  aUeged  failure  of  the  defendant,  as 
successor  In  interest  to  the  grantee,  to  comply 
with  the  terms  of  the  grant  Plaintiffs  also, 
seek  to  enjoin  the  maintenance  or  operation 
of  any  railroad  on  the  right  of  way  and  to 
recover  damages  for  Injury  to  the  land  caused 
by  the  construction  of  a  roadbed  across  it 

Omitting  acknowledgment  and  description, 
the  deed  reads : 

"Know  all  men  by  these  presents:  That  Ben 
Oechsli  and  Christiana  Oechsli,  husband  and 
wife,  in  cpnsideration  of  the  sum  of  $1.00  to 
them  in  hand  paid,  and  the  boiefits  to  accrue 
to  them  by  reason  ot  the  operation  of  an  elec- 
tric railroad  over  the  lands  herein  described,  do 
hereby  grant  and  convey  to  George  A.  Robinson, 
his  hears,  successors,  or  assigns,  a  right  of  way 
for  the  construction,  operation  and  maintenance 
of  a  railroad;  said  right  of  way  to  be  thirty- 
five  feet  wide  cm  each  side  of  center  line  of  said 
railroad  as  the  same  shall  be  definitely  located 
and  constructed  over  and  across  the  following 
described  premises,  to  wit:  [Describing  proper- 
ty and  location  of  right  of  way.] 

"The  right  hereby  granted  shall  l>e  held  and 
possessed  by  the  party  of  the  second  part,  heirs, 
successors,  and  assigns  so  long  as  he,  or  his 
successors,  heirs,  or  assigns  shall  maintain  and 
operate  such  railroad  over  and  across  the  lands 
aforesaid,  provided,  however,  that  if  said  rail- 
road shall  be  abandoned  all  right  hereunder 
shall  cease  and  the  right  in  and  to  the  lands  here- 
by granted  shall  revert  to  the  grantor  herein, 
or  Ms  heirs  or  assigns  without  notice  or  declara- 
tion of  forfeiture  and  the  same  as  if  this  con- 
tract had  not  been  made,  but  the  rights  hereby 
granted  shall  not  determine  in  any  event  prior 
to  the  expiration  of  the  period  of  two  years  from 
the  date  hereot 

."The  right  of  way  to  be  property  fenced  on 
both  sides  and  provision  made  for  station  at  or 
near  county  road,  If  demanded,  to  have  half  acre 
of  additional  land  for  station  purposes. 

"Witness  dur  hands  and  seals  the  25th  day 
of  March,  1910.  Ben  Oechsli. 

"Christiana  Oechsli." 

It  is  conceded  that  the  defendant  Is  a  pub- 
lic service  corporation  and  has  acquired  the 
Interest  of  Robinson.  It  has  constructed  a  . 
railroad  from  Cheballs  for  a  distance  of  about 
7%  miles  running  through  the  plaintiffs'  land, 
which  lies  about  4  miles  from  Cheballs.  It 
has  acquired  a  right  of  way  some  distance 
further,  and  the  railroad  is  stUl  in  process  of 
construccK/u.  For  about  three  years  trains 
nave  been  operated  by  steam  over  the  road 
through  plaintiffs'  land  mainly  in  connection 


«=>For  other  cases  tee  aama  topic  and  KBT-NDMBSR  in  all  Key-Numb«red  DlgesU  and  IndexM 

Digitized  byCjOOQlC 


1080 


154  PACIFIC  RBPOETEB 


(Wash. 


with  construction  work,  but  whatever  freight 
la  offered  la  hauled  for  hire'.  Poles  for  elec- 
trifying the  road  have  been  set  from  Chehalls 
through  plaintiffs'  land  and  bare  been  dis- 
tributed for  setting  to  a  considerable  dis- 
tance further.  Copper  plates  are  placed  at 
the  rail  joints  for  use  In  operating  the  road 
by  electricity.  Of  the  plaintiffs'  land  one- 
half  acre  selected  by  them  has  been  fenced 
for  a  station,  and  a  switch  has  been  construc- 
ed  thereon.  The  entire  right  of  way  across 
plaintiffs'  land  has  been  fenced.  Defendant 
for  a  considerable  time  has  been  negotiating 
for  electrical  current  with-  a  power  company 
which  has  a  high-power  transmission  line 
running  alongside  the  road  as  far  as  the 
plaintiffs'  land,  but  no  contract  has  yet  bieen 
consummated.  The  evidence  shows  that  In 
order  to  use  this  current  it  would  be  neces- 
sary at  great  expense  to  Install  transformers 
at  substations  to  reduce  the  voltage.  It  Is 
fairly  dedudble  from  the  evidence  that  the 
business  which  the  road  would  get  over  the 
short  distance  to  which  it  has  been  construct- 
ed would  not  Justify  the  expense  of  electrify- 
ing it  at  the  present  time,  but  tbe  defendant's 
president  testified  that  it  is  the  intention  to 
do  so  when  the  road  shall  have  been  complet- 
ed from  Chehalls  to  Onalaska,  where  there 
Is  a  large  mill,  and  expressed  the  belief  that 
this  would  be  done  within  the  next  year  and 
a  half.  He  also  testified  that  tbe  work  has 
been  much  delayed  by  financial  conditions  and 
by  suits  In  condemnation  for  completing  the 
right  of  way. 

At  the  close  of  the  evidence,  the  court,  on 
defendant's  motion,  withdrew  the  case  from 
the  Jury  and  dismissed  It    Plaintiffs  appeal. 

[1]  Appellants  dalm  that  the  clause  In  the 
deed,  declaring  that  the  "rights  hereby  grant- 
ed shall  not  determine  in  any  event  prior  to 
the  expiration  of  the  period  of  two  years 
from  the  date  hereof,"  fixes  a  limitation 
within  which  the  road  must  be  built  and  in 
operation  to  avoid  a  forfeiture.  We  think 
not  This  clause,  when  read  in  context,  was 
clearly  Inserted  for  the  grantee's  benefit  It 
was  intended  to  qualify  the  Immediately  pre- 
ceding provision,  that  "if  said  railroad  shall 
be  abandoned  all  rights  hereunder  shall  cease 
and  the  right  In  and  to  the  lands  hereby 
granted  shall  revert  to  the  grantor  herein," 
etc  The  provision  as  a  whole  makes  plain 
the  Intention  of  tbe  parties  that  tbe  only 
ground  for  a  forfeiture  shall  be  the  abandon- 
ment of  the  railroad.  The  final  clause  was 
Intended  to  preclude  even  tbe  failure  to  com- 
mence work  within  two  years  from  being 
construed  as  an  abandonment  It  is  a  limita- 
tion on  the  right  to  declare  a  forfeiture,  not 
a  limitation  on  the  grant 

[2]  It  Is  next  contended  that  the  grant  was 
for  an  electric  railroad,  and  that  there  was 
sufficient  evidence  to  take  the  case  to  the 
Jury  on  the  question  whether  a  reasonable 
time  had  elapsed  In  which  to  electrify  the 
road.  This  question  Is  interesting,  but  for- 
dga  to  tbe  issues.    The  action  was  one  for  a 


forfeiture,  an  Injunction,  and  for  damages  to 
the  land  occasioned  by  the  grading  of  tbe 
roadbed.  None  of  these  remedies  is  available 
under  the  deed  for  any  delay  In  any  detail  of 
the  worlc,  but  only  for  an  abandonment  of  tbe 
railroad.  The  failure  to  electrify  the  road 
within  a  reasonable  time,  though  it  migbt 
be  made  ground  for  an  action  in  damages 
for  the  additional  servitude  Imposed  by  tbe 
use  of  steam  as  a  motive  power  Instead  of 
electricity,  is  no  ground  fbr  a  forfeiture  of 
the  grant  nor  for  an  injunction,  and  obvious- 
ly neither  augmented  nor  diminished  tbs 
physical  damage  to  the  land  occasioned  by 
grading  the  roadbed.  Tbe  deed  does  not 
provide  for  a  forfeiture  because  of  any  de- 
lay in  electrifying  the  road.  The  falhire 
to  employ  electzlcl^  as  a  motive  power  was 
no  evidence  of  an  abandonment  of  tbe  rail- 
road, wblch  was  the  only  condition  for  a  for- 
feiture. There  was  no  evidence  whatever  of 
sach  abandonment  Whether  therefore  tbe 
deed  be  viewed  as  a  grant  with  a  condltlcw 
subsequent  or  of  an  estate  limited  upon  a 
contingency,  can  make  no  difference.  If  view- 
ed as  the  former,  the  condition  is  in  process 
of  performance.  If  as  tbe  latter,  the  con- 
tingency  has  not  arisen.  Monat  ▼.  Seattle; 
Lake  Shore  &  Eastern  Ry.  Oa,  16  Wash.  84, 
47  Pac.  233.  Neither  was  there  any  evidence 
of  an  abandonmoit  of  tbe  intention  ultimate- 
ly to  electrify  the  road,  even  If  the  deed,  could 
be  so  construed  as  to  make  the  atwndonment 
of  that  Intention  a  ground  of  forfeiture.  All 
of  tbe  evidence  pointed  the  other  way.  The 
setting  of  tbe  poles  and  tbe  placing  of  copper 
plates  for  that  purpose  verify  tbe  president's 
testimony  that  such  Is  tbe  ultimate  purpose. 
There  was  no  evidence  from  wblch  the  Jury 
could  have  inferred  an  abandonment  of  that 
purpose,  By  tbe  terms  of  the  deed,  al>andoii- 
ment  not  mere  delay,  is  the  only  ground  of 
forfeiture. 

[3]  In  any  view  of  the  case,  the  respondoit 
is  certainly  in  no  worse  position  than  it  would 
have  been  had  it  entered  upon  the  appellants' 
land  and  constructed  tbe  railroad  wltbont 
any  deed  but  with  their  knowledge.  Being  a 
public  service  corporation  Invested  with  tbe 
power  of  eminent  domain,  it  could  not  be 
ejected  from  the  land  nor  enjoined  from  the 
operation  of  its  road.  In  sudi  a  case,  under 
tbe  rule  to  which  this  court  is  committed,  the 
appellants'  only  remedy  would  be  to  recover 
damages  in  the  value  of  tbe  land  taken  and 
for  injury  to  the  land  remaining.  Kakeldy  v. 
Columbia  &  P.  S.  R.  Ga,  S7  Wash.  675.  80 
Pac.  205;  Kincaid  v.  SeatUe,  74  Wash.  617, 
134  Pac.  504,  135  Pac.  820;  Thorberg  v. 
Hoqulam,  77  Wash.  679,  138  Pac.  304;  Dom- 
rese  v.  Roslyn,  154  Pac.  140.  But  the  re- 
spondent here  entered  and  constmcted  its 
road  under  a  grant  of  tbe  right  of  way. 
Obviously  and  a  fortiori.  If  it  were  conceded 
that  it  had  violated  the  terms  of  tbe  grant  bj 
permanently  abandoning  tbe  Intended  use  cf 
electricity  for  that  of  steam,  tbe  am>ellants' 
remedy  would  be,  as  we  have  said,  only  tbr 
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damages,  If  any,  to  their  land  resulting  from 
tbe  added  servitude.  No  such  case  was  pre- 
sented by  the  pleadings,  and  no  evidence  tend- 
ing to  prove  each  damages  was  Introduced 
or  offered  so  as  to  warrant  a  court  amend- 
ment and  a  submission  of  that  Issue  to  the 
Juty.  Since  no  sudi  issue  was  presented, 
nothing  that  we  have  said  can  be  construed 
as  res  judicata  of  that  issue  shoold  the 
respondent  eventually  abandon  all  intention 
to  electrify  the  road  or  unreasonably  delay 
that  course  to  the  appellants'  damage. 
The  judgment  is  affirmed. 

MORRIS,  G  J.,  and  MOUNT,  FUU:jBR- 
TON,  and  CHADWIOK,  JJ^  concur. 

<8S  Wash.  B84- 

TEMPLETON  v.  WARNER  et  nr. 

(No.  1280O.) 

(Supreme  Court  of  Washington.    Fek  10, 1916.) 

1.  Appeai.  ahd  Error  «=»S37— Appkai.  AmcB 

JUDOUZNT. 

The  appeal  is  after  judgment,  the  filing  of 
It,  under  tht  statute  part  of  the  taking  of  an 
appeal,  bdng  after  entry  of  the  decree  though 
the  service  of  it  whUe  after  the  signing,  was 
before  entry,  of  the  decree. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Krror,  Cent  Dig.  H  1877,  1878;  Dec.  Dig.  «=> 
337.] 

2.  SPEcmc  PKBFORMAWCit  9=>4t  —  Saue  of 
Stock. 

PIftintlff  may  not  have  specific  performance 
of  defendant's  contract  to  buy  stock  and  de- 
liver a  note  in  payment,  he  alleging  no  circum- 
stances making  a  note  peculiarly  indispensable 
to  Iiis  rights;  but  his  grievance  is  a  proper  one 
for  damages  only. 

[Bd.  Note.— For  other  cases,  see  Specific  Per- 
formance, Cent  Dig.  §  4;  Dec.  Dig.  9=>4.] 

S.  Corporations  9s»110— Rkprbsentationb— 
Opinions. 

Defendant  cannot  avoid  his  contract  of  pur- 
chase of  stock  because  of  plaintiffs  representa- 
tions, not  shown  to  be  anything  more  than  mere 
opinions  about  value,  or  to  have  been  relied  on 
in  making  the  contract 

[Ed.  Note. — For  other  cases,  see  Corporations. 
Cent  Dig.  H  493,  494,  496;   Dec  Dig.  <8=>116.] 

Parker,  J.,  dissenting. 

Department  2.  Appeal  from  Superior 
Court,  Snohomish  County;  Guy  C.  Alston, 
Judge. 

Action  by  H.  A.  Temi^eton  against  John 
F.  Warner  and  wife.  Judgment  for  defend- 
ants, and  plaintiff  appeals.  Reversed  and 
remanded. 

Trefethen  &  Grlnstead,  of  Seattle,  for  ap- 
pellant McClure  &  McClure,  of  Seattle,  and 
Robert  McMurchle,  of  Everett,  for  respond- 
ents. 

BAUSMAN,  J.  [1]  The  service  of  this  ap- 
peal was  after  the  signing,  and  before  the 
entry,  of  the  decree.  Its  filing  was  after 
that  entry.  The  filing  being  a  part  of  the 
taking  of  an  appeal  under  our  statute,  we 
hiold  that  there  was  here  an  appeal  after, 
and  not  before,  a  Judgment     A  moti(»i  to 


dismiss  is  consequently  overruled.  We  also 
notice,  but  find  It  unilecessary  to  discuss,  a 
motion  to  strike  the  statement  of  facts.  That, 
too,  is  denied.    ° 

[2]  This  suit  was  begun  in  equity  for  spe- 
cific performance,  or  damages  as  a  mere  al- 
ternative, of  a  written  contract  to  buy  shares 
of  stock  and  to  deliver  a  note  in  payment 
of  them;  but  plaintiff  has  no  standing  in 
equity,  as  he  alleges  no  circumstances  mak- 
ing a  note  iiecullarly  indispensable  to  his 
rights.  His  grievance  was  a  proper  one 
for  damages  only,  and  so  the  court  ruled. 
The  case  then  proceeded  at  law  without  a 
Jury,  as  neither  side  claimed  one  or  objected 
to  that  procedure. 

-  [8]  We  have  here  a  shareholder  agreeing  in 
writing  to  buy  the  stock  of  another  share- 
holder who  was  also  manager.  The  defend- 
ant, while  he  did  not  know  as  much  about 
its  affairs  as  plaintiff,  was  very  far  from 
bdng  ignorant  of  tbe  condition,  and  six 
months  before  he  had  warned  plaintiff  to  do 
better  as  manager.  Elntering  into  the  agree- 
ment after  long  discontent,  he  would  now 
escape  by  showing  that  plaintiff  represented 
certain  assets,  the  bills  payable,  to  be  worth 
substantially  more  than  they  were.  The 
agreement  Itself  contains  no  warranties  or 
representations  at  all.  We  do  not  find  in 
the  whole  testimony  anything  to  prove  that 
any  representations  were  false,  that  the  few 
so-called  representations  uttered  were  other 
than  mere  opinions  about  value,  that  any 
opinions  were  regarded  as  Important  or  ^v- 
en  as  inducements;  or  that  defendant  went 
into  the  bargain  because  he  relied  on  them. 

What  shall  be  said  of  a  person  who,  en- 
deavoring to  brand  another  with  fraud,  can 
put  his  grievance  so  weakly  as  this: 

"I  know  be  told  me  the  business  was  in  good 
shape,  and  it  appears  to  me  he  told  me  that  the 
bills  receivable  and  bills  payable  were  about 
equal:  but  I  will  not  say  for  sure  he  did." 

It  is  not  thus  that  fraud  is  to  be  put  in 
another  man's  moutli,  and  he  but  pretends 
to  have  placed  reliance  on  words  who  is  not 
sure  that  they  were  ever  uttered. 

The  lower  court  having  sustained  this  de- 
fense, the  Judgment  must  be  reversed,  and 
since,  sustaining  the  defendants,  the  learned 
trial  Judge  did  not  feel  called  upon  to  meas- 
ure plaintiff's  damages,  and  the  record  here 
is  not  such  that  this  court  can  do  so,  the 
cause  is  remanded  for  further  proceedings 
not  inconsistent  with  this  opinion. 

MORRIS,  O.  J.,  and  MAIN  and  HOL- 
COMBE,  JJ.,  concur. 

PAKKiSR,  J.  (dissenting).  I  am  unable  tr 
view  the  facts  as  they  are  viewed  by  my 
Brethren  in  the  foregoing  opinion.  I  think 
the  representations  made  by  the  appellant 
were  false  and  such  as  to  entitle  respondent 
to  avoid  the  sale  contract,  in  view  of  appel* 
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lant's  knowledge  of  the  business  affairs  of 
ttie  concern  and  respondents'  want  of  knowl- 
edge tbereof. 

(89  'W^sb.  622) 
BBNN  V,  CHICAGO,  M.  &  ST.  P.  BY.  CO. 
(No.  12992.) 
(Supreme  Court  of  Waahington.    Feb.  7, 1916.) 

1.  Railboads  €==>446— Actions  fob  Yai-ttk  or 
Stock— Questions  or  Law  ob  Pact. 

In  an  action  for  the  value  of  colts  struck 
by  a  freight  train  consisting  of  16  cars,  fairly 
light,  and  going  at  from  28  to  80  miles  an  hour, 
where  the  evidence  showed  a  reasonable  effort 
or  an  effort  not  shown  to  be  unreasonable  to 
stop  the  train,  the  court  erred  in  holding  as  a 
matter  of  law  that  the  train  could  have  been 
stopped  within  6(X)  or  650  feet. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  (§  1627-1641;    Dec  Dig.  «=»446.] 

2.  Railboads    ®=>443— Actions   fob    Vai.ub 
OF  Stock — Questions  of  Law  ob  Fact. 

In  an  action  for  the  value  of  colts  strode  by 
a  train,  evidence  fceM  Insufficient  to  support  trial 
judge's  finding  that  the  trainmen  expected  the 
horses  to  run  off  the  track. 

[Ed.  Note. — For  other  cases,  see  Railroads, 
Cent.  Dig.  {§  160»-1620;  Dec.  Dig.  «=>443.] 

3.  Railboads  ®=>425— Liabilitt  fob  Kiix- 
ING  Stock— Statutobt  Pbovisions. 

Rem.  &  Bal.  Code,  !  8730,  provides  that 
every  railroad  shall,  outside  of  any  corporate 
city  or  town,  and  outside  the  limits  of  any  side 
track  or  switch,  construct  along  the  right  of 
way  a  substantiail  fence,  and  at  every  road  cross- 
ing a  safe  crossing  must  be  maintained,  and 
on  each  idde  of  such  crossing  and  at  each  end  of 
such  side  track  or  switch  outside  of  any  in- 
corporated city  or  town  a  sufficient  cattle  guard. 
Held  that,  as  a  company  was  not  required  to 
fence  a  depot  and  side  track  or  switch  outside 
an  incorporated  city  or  town,  a  cattle  guard  at 
each  end  of  such  side  track  would  have  served  no 
purpose,  and  its  absence  was  not  the  proximate 
cause  of  an  injury  to  live  stock  which  went  up- 
on the  tracks  at  that  point  and  were  killed 
by  a  train. 

[Ed.  Note. — For  other  cases,  see  Railroads, 
Cent  Dig.  K  1527-1633 ;  Dec.  Dig.  *=»425.] 

4.  Railboads  «=»441— Actions  for  Value  of 
Stock — Questions  of  Law  ob  Fact. 

A  railroad  company's  failure  to  comply 
with  the  statute  as  to  constructing  and  main- 
taining fences  and  cattle  guards  merely  requires 
the  company  when  sued  for  injuries  to  live 
stock  to  meet  a  prima  facie  case  or  presumption 
of  negligence. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  {f  1575-1595 ;   Dec.  Dig.  «=>441.] 

Deikartment  1.  Appeal  from  Superior 
Court,  Cbeballs  County;  Mason  Irwin, 
Judge. 

Action  by  Dave  Benn  against  the  Chicago, 
Milwaukee  &  St.  Paul  Railway  Company. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals. Reversed  and  remanded,  with  dlrec- 
tlons. 

George  W.  Korte,  of  Seattle,  for  appellant. 
E.  S.  Avey,  of  Elme,  for  respondent. 

CUADWICK,  J.  Appellant  maintains  a 
flag  station  known  as  Balcfa  In  Chehalls  coun- 
ty. The  place  Is  not  incorporated,  and  is 
no  more  than  a  station  house  and  a  loading 
ground,  which  accommodates  a  side  or  pass- 


ing track.  At  one  end  of  this  tract  of  land, 
which  Is  200  by  about  1,900  feet,  there  is  a 
county  road.  At  the  other  end  is  a  foice 
with  a  cattle  guard.  The  respondoit  was 
the  owner  of  three  colts,  which  wandered 
from  his  field  and  were  killed  about  3  o'clock 
in  tlie  morning  of  November  1,  1913,  by  a 
fright  train  belonging  to  the  appellant. 

The  only  question  In  this  case  is  whether 
the  engineer  did  all  that  he  could  do  to  stop 
his  train  before  striking  the  animala.  CRie 
station  ground  is  approached  on  a  slight 
curve.  The  colts  were  observed  first  by  the 
fireman.  At  that  time  they  were  about  200 
feet  in  front  of  the  locomotive.  Because  of 
the  curve  they  were  not  seen  by  the  engineer 
untU  the  engine  had  straightened  out  on  the 
track.  When  observed  by  the  fireman  he  im- 
mediately called  to  the  engineer,  who  shut 
off  the  steam  and  set  the  air.  The  testimony 
of  the  engineer  and  fireman  would  indicate 
that  the  colts  ran  about  400  feet  before  they 
were  overtaken.  The  train  was  a  freight 
train  consisting  of  16  cars,  fairly  light,  and 
going  at  from  28  to  30  miles  an  hour. 

[1]  The  court  below  held,  as  a  matter  of 
law,  that  the  engineer  should  have  stopped 
the  train  within  600  or  650  feet,  and  tliat  if 
be  had  done  so,  the  stock  would  not  have 
been  injured.  A  judgment  foe  the  value  of 
the  colts  was  entered  In  favor  of  the  respond- 
ent. There  was  no  testimony  tending  to 
show  within  what  distance  a  train,  running 
at  the' rate  mentioned,  eonld  have  been  stop- 
ped sa  as  to  avoid  the  Injury.  While  it  is 
possible  that  a  court  would  be  warranted  in 
holding  that  a  train  could  be  stopped  within 
a  distance  so  great  that  the  minds  of  reason- 
able men  would  not  differ  upon  the  question, 
we  cannot  so  hold  in  this  case.  Where  a 
fact  depends  upon  the  application  of  some 
scientific  principle  or  upon  the  use,  or  the 
consequences  of  the  use,  of  madilnery  which 
requires  skillful  operation  or  manipulation, 
courts  rarely  ever  indulge  a  presumption  of 
law,  or  compel  a  conclusion  of  fact  In  the  ab- 
sence of  positive  testimony  to  sustain  it. 
The  only  testimony  in  the  case  going  to  this 
point  is  that  of  the  engineer.  He  said,  in 
reply  to  the  question: 

"Q.  In  what  distance  can  yon  stop  with  that 
size  train,  running  at  that  rate  of  speed?  A. 
Freight  trains— some  trains  would  stop  in  600 
feet,  while  1,500  feet  it  would  take  to  stop  oth- 
ers. The  braking  power  on  freight  trains  is 
very  variable  and  hard  to  state;  but  oa  a  rule 
1,000  feet" 

But,  granting  that  the  stopping  of  a  fright 
train  consisting  of  a  locomotive  and  16  cars, 
going  at  about  30  miles  an  hour,  is  a  matter 
of  which  the  courts  and,  as  is  contended  by 
respondent,  juries,  will  take  notice  and  find 
of  their  own  knowledge,  or,  in  other  words, 
treat  as  a  matter  of  legal  conclusion  or  in- 
ference, we  have  found  at  least  one  case 
where  it  appears  that  a  train  consisting  of 
a  locomotive  and  two  passenger  coaches,  go- 
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Ing  at  6  or  8  miles  an  hour,  conld  be  stop- 
ped In  from  150  to  200  feet;  at  35  miles 
an  hour  in  from  700  to  800  feet.  See  Ander- 
son T.  Chicago,  St  P.,  M.  &  0.  By.  Co.,  87 
Wis.  195,  58  N.  W.  79,  23  I*  B.  A.  203. 

Counsel  relies  on  Tlmm  t.  Northern  Pacific 
Ky.  Co.,  8  Wash.  T.  299,  13  Pac.  415.  Here 
the  train  consisted  of  60  or  70  cars  loaded 
vrlth  coal : 

"What  was  the  description  of  the  train  oth'er- 
'wise,  or  of  the  ■whistle  blast,  or  of  the  railway 
grade,  or  of  the  engine,  or  how  far  from  the 
cattle  the  train  was  when  they  could  haT»  been 
first  sighted  from  it,  or  within  what  space  the 
train  could  have  been  stopped,  or  how  the  speed 
of  the  train  after  sigiiting  the  cattle,  or  as  it 
neared  them,  was  as  compared  with  ita  speed 
before,  does  not  transpire.     . 

Although  negligence  la  not  to  be  presum- 
ed and  It  was  not,  by  any  means,  clear  that 
the  engineer  was  In  fault,  the  court,  after  a 
consideration  of  the  evidence,  assumed  that 
the  train  might  have  been  stopped  within  the 
space  of  270  yards,  which  Is  810  feet  It 
Is  proper  to  draw  conclusions  from  establish- 
ed or  admitted  facts,  and  possibly.  In  the  ab- 
sence of  all  testimony,  from  the  physical 
facts,  but  courts  cannot  supply  the  want  of 
facts  by  resort  to  assumptions  or  hypothesis. 
In  any  event  the  court  did  not  assume  to 
decide  the  question  by  resort  to  Judicial 
knowledge,  and  the  case  can  have  no  bear- 
ing where,  as  In  this  case,  a  reasonable  ef- 
fort or  rather  an  effort  that  Is  not  shown 
to  be  unreasonable,  was  miade  to  stop  the 
train. 

[2]  After  finding  that  a  train  could  be 
stopped  within  a  distance  of  650  feet,  the 
trial  judge  says: 

"  •  •  •  The  employes  of  defendant  company 
in  charge  of  the  engine  evidently  expected  the 
horses  would  run  off  at  the  side  of  the  track 
and  did  not  exercise  the  proper  cantion  and 
were  negligent  in  not  stoppmg  the  train  within 
that  distance." 

We  found  nothing  in  the  testimony,  and 
we  have  read  It  all,  to  sustain  the  finding 
-  that  the  employ^  of  appellant  evidently  ex- 
■pecteA  the  horses  would  run  off  on  the  side 
of  the  track.  On  the  contrary,  the  engineer 
testifies  that  he  endeavored  to  stop,  and  that 
if  he  had  had  another  100  or  150  feet  to  ^o 
be  would  not  have  come  in  contact  with  the 
animals  at  all,  that  he  could  think  of  notn- 
Ing  he  had  left  undone,  and  that  he  was 
mindful  of  the  danger  to  himself  and  his 
fireman  in  striking  the  stock. 

The  only  thing  we  find  in  the  record  which 
conld  have  misled  the  court  is  the  follow- 
ing: 

"Q.  Isn't  it  a  fact  that,  although  you  don't 
aim  to  bit  the  stock,  sometimes  you  like  to  give 
them  a  chase  down  the  track?  A.  Not  at  that 
speed;  because  we  might  get  the  benefit  of  the 
fnn.    Q.  Have  you  ever  been  ditched  that  way? 


A.  No;  but  I  have  helped  pick  up  fdlows  that 
was.  Q.  I  have  heard  of  bulls  butting  engines 
off  the  track.  You  feel  quite  sure  that  you  did 
everytliing  that  you  could  do  to  avert  that  acci- 
dent?   A.  I  did." 

[3]  Bespondent  suggests  in  his  brief  that, 
notwithstanding  the  grounds  upon  which 
the  case  was  made  to  rest  appellant  Is  liable 
under  the  statute  (Bern.  &  BaL  Code,  §S  8730, 
8731),  in  that  Balch  station  is  not  an  incor- 
porated city  or  town,  and  it  was  therefore 
the  duty  of  the  company  to  fence  its  tracks. 
The  statute  (section  8730)  reads: 

"Every  person,  company  or  corporation  hav- 
ing the  control  or  management  of  any  railroad 
shall,  within  six  mouths  after  the  passage  of 
this  act,  outside  of  any  corporate  city  or  town, 
and  ouUid«  the  limits  of  any  $idetrach  or 
twitch,  cause  to  be  constructed  and  maintained 
in  good  repair  on  each  aide  of  said  railroad, 
along  the  Une  of  said  right  of  way  of  such  per- 
son, company  or  corporation  operating  the  same, 
a  substantial  fence,  and  at  every  point  where 
anj  roadway  or  other  public  highway  shall  cross 
said  railroad,  a  safe  and  sufficient  crossing  must 
be  built  and  maintained,  and  on  each  tiia  of 
tvch  crossing  and  at  each  end  of  ivoh  tidetraok 
or  noiich,  outside  of  any  incorporated  city  or 
toton,  a  siiffioient  cattle-guard:  Provided,  that 
any  person  holding  land  on  both  sides  of  said 
right  of  way  shall  nave  the  right  to  put  in  gates 
for  his  own  use  at  such  places  as  may  be  con- 
venient" 

We  have  italicized  the  part  relied  on.    We 

confess  our  inability  to  understand  the  mean- 
ing of  the  italicized  words.  They  cannot 
mean  that  a  cattle  guard  Is  required  at  each 
end  of  every  switch  outside  of  an  Incorporat- 
ed dty  or  town,  for  "such"  switch  is  the 
switch  first  mentioned  in  the  act  and  it  Is  by 
express  words  exempted  from  the  fence  fea- 
tures of  the  law.  It  follows  if  a  company  is 
not  required  to  fence  Its  depot  or  side  tracks 
or  switch,  that  a  cattle  guard  at  the  end  of 
each  switch  would  serve  no  purpose.  Indeed 
we  cannot  Imagine  a  condition  calling  for  the 
application  of  the  words  relied  on.  There 
being  no  law  compelling  the  company  to 
fence  its  side  tracks,  the  conclusion  follows 
that  the  want  of  cattle  guards  was  not  the 
proximate  cause  of  the  injury. 

[4]  The  statute  is  unavailing  to  respond- 
ent for  another  reason.  An  omission  to  com- 
ply with  ita  terms  does  no  more  than  to  put 
the  company  under  a  rule  of  evidence ;  that 
is,  to  meet  a  prima  facie  case,  or  a  presump- 
tion of  negligence  in  the  event  that  stock 
is  killed  at  a  point  where  the  track  is  not 
fenced.  Granting  that  respondent  made  out 
a  prima  facie  case,  we  think  that  appellant 
overcame  It  and  should  prevalL 

Beversed  and  remanded,  with  directions  to 
dismiss. 

MOBBIS,  0.  J.,  and  MOUNT,  PUMiEE- 
TON,  and  BLLIS,  JJ.,  concur. 
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KETLEJR  T.  MURRBT  f(t  al  (No.  13069.) 
(Supreme  Court  of  Washington.  Feb.  9,  1916.) 
iNToxiOATiNO  IiiqiroBS  «=>327— Saix— Stat- 

irraa. 

Rem.  &  BaL  Code.  M  2962,  6268,  declaring 
that  any  person  who  ghall  sell  intoxicating  liq- 
uors without  a  license  shall  be  deemed  guilty 
of  a  misdemeanor,  and  that  nothing  shall  al- 
low any  person,  firm,  or  corporation  to  sell  or 
otherwise  dispose  of  intoxicants  without  first 
obtaining  license,  does  not  apply  to  the  sale  of 
a  quantity  of  intoxicants  with  a  hotel,  restau- 
rant, and  saloon,  where  the  sellers  were  going 
out  of  business,  and  delivery  cannot  be  avoided 
on  the  ground  that  the  seUers  had  no  license  to 
sell  intoxicants  in  quantity. 

[For 'Other  cases,  see  Intoxicating  Liquors, 
Cent  Dig.  {{  467-472;   Dec.  Dig.  «=327.] 

Department  1.  Aiqpeal  from  Superior 
Court,  Pierce  County;  W.  O.  Cbapmau, 
Judge. 

Action  by  H.  L.  Ketler  EKoinst  M.  B.  Mur- 
rey and  F.  W.  Kirsch,  partners  as  Murrey 
&  Kirsch.  From  a  Judgment  for  plaintiff,  de- 
fendants appeaL   Affirmed. 

J.  W.  A.  Nichols,  of  Tacoma,  for  appel- 
lants. J.  W.  Selden  and  Oordon  &  Easter- 
day,  all  of  Tacoma,  for  respondent 

GHADWICK,  X  Respondent  purchased  a 
hotel,  restaurant,  and  saloon  from  the  de- 
fendants. They  refused  to  make  delivery 
upon  the  ground  that  the  stodc  of  goods 
consisted,  -  in  part,  of  two  kegs  of  beer,  a 
barrel  of  whisky  containing  some  seven  or 
eight  gallons,  and  several  bottles  of  liquors 
and  wines.  Appellants  rely  upon  the  stat- 
ute (Rem.  &  Bal.  Code,  g{  2962,  6268): 

"Any  person  who  shall  sell  or  dispose  of  any 
spirituous,  malt,  or  other  intoxicating  liquors 
without  having  first  obtained  a  license  from  the 
proper  aothorities  shall  be  deemed  guilty  of  a 
misdemeanor,  and  upon  conviction  thereof  shall 
be  fined  in  any  sum  not  exceeding  one  thousand 
dollars,  or  imprisoned  in  the  county  jail  not  to 
exceed  six  months,  or  by  both  fine  and  imprison- 
ment, for  each  offense. 

"Nothing  in  this  act  shall  be  held  or  construed 
to  allow  any  person,  firm,  or  corporation  to  bar- 
ter, sell,  or  otherwise  dispose  of  any  spirituous, 
malt,  fermented,  or  other  intoxicating  liquors 
without  having  first  obtained  a  license  therefor, 
as  required  by  the  provisions  of  this  chapter,  ex- 
cept as  provided  in  section  6275,  infra." 

The  court  below  held  that  a  license  to  sell 
in  quantity  was  not  necessary  where  the  sell- 
er was  closing  out  his  business  as  a  dealer 
in  intoxicating  liquor.  The  holding  was 
correct  Statutes  suqh  as  our  own  are  di- 
rected to  the  regulation  of  trafflc  In  intoxi- 
cating liquor,  and  not  to  the  transfer  of  prop- 
erty in  it  Black  on  Intoxicating  Liquors,  p. 
139. 

In  WUdermuth  v.  Cole,  77  Mich.  483,  43 
N.  W.  889,  under  a  statute  as  broad  as  our 
own,  the  Supreme  Court  of  Michigan  held 
that  a  sheriff  holding  intoxicating  liquors  un- 
der a  writ  of  attachment  did  not  need  a  li- 
cense to  sell  on  execution  sale;  that  his  act 
did  not  fall  within  either  the  letter  or  the 
spirit   of  the  statute,   wliich  was  directed 


only  to  those  engaged  in  tbe  business  of 
selling  intoxicating  liquors.  We  note  this 
case  because  appellants  contend  tliat  all  the 
cases  cited  by  respondent  are  to  be  distin- 
guished as  covering  soles  made  by  public 
officers  in  the  performance  of  their  duty. 
If  appellants'  reasoning  be  good,  it  would 
not  be  possible  so  to  distinguish  the  cases; 
for  the  statute  uses  the  words  "any  person," 
and  a  sheriff  or  other  officer  would  fall  with- 
in the  letter  of  the  law.  If  it  were  admitted 
that  the  sale  by  a  slietlff  conld  be  so  dis- 
tinguished, it  would  not  follow  tiiat  a  sale 
by  an  assignee  of  a  debtor  or  an  adminis- 
trator was  a  sale  under  the  -compulsory  pro- 
cess of  a  court,  and  yet  it  is  held  that  a  sale 
by  either  of  these  agents  does  not  fall  with- 
in the  meaning  and  Intent  of  the  law. 

In  Williams  v.  Troop,  17  Wis.  463,  the 
court  said: , 

"He  [an  administrator].  Is  a  person  whose 
plain  legal  duty  it  is  to  sell  property,  collect 
and  pay  the  debts,  and  settle  up  the  estate 
committed  to  his  charge.  In  penorminf  tliia 
duty  and  disposing  of  the  sptritjious  liquors 
belonging  to  the  estate,  it  is  no  more  necessary 
for  him  to  obtain  a  license  than  it  would  be  for 
a  sheriff  to  obtain  one  before  he  coold  sell  liq- 
uors taken  upon  an  execution." 

And  the  like  rule  was  applied  to  an  as- 
signee in  Gignouz  v.  Bllbnick,  63  N.  H.  22. 

In  Forwood  v.  State,  49  Md.  531,  in  dis- 
cussing the  law  of  the  case  it  is  said: 

If  the  vendor  "had  disposed  of  them  [stock  «t 
liquors]  at  private  sale  by  wholesale,  and  at 
one  time  in  good  faith,  solely  for  the  porpoee 
of  closing  his  Dusiness,  and  not  in  the  continned 

Srosecution    of    his   business,    this    would    not 
ave  been,  in  our  Judgment,  any  infraction  of 
the  li<;ense  laws." 

In  Hagerty  v.  Tuzbnry,  181  Mass.  126.  63 
N.  E.  333,  the  holding  la  epitomized  In  tbe 
syllabus: 

"One  owning  an  interest  in  a  liquor  saloon 
and  its  stock  in  trade,  but  having  no  licoise  to 
sell  intoxicating  liqaors,  lawfully  may  sell  to 
his  partner  his  interest  in  the  saloon  and  the 
intoxicating  liqaors  it  contains." 

We  find  the  Judgment  of  the  lower  conit 
weU  founded  in  reason  and  sustainecl  by 
ample  authority. 

Affirmed. 

MORRIS,  C.  J.,  and  MOUNT,  ELUS.  and 
FULLBRTON,  33.,  concur. 


(8i  Wash.  SS) 
VAN  HORN  V.  CHAMBERS  et  aL 
(No.  12712.) 

(Supreme  Court  of  Washington.    Feb.  9,  1916.> 

1.  Vendob  and  Pcbckasbb  ®=>33  —  Fai.sb 

Uefrebbntations— Reliance. 

Relative  to  right  to  rescind  for  fraud,  the 
purchaser  of  land  several  hundred  miles  dis- 
tant in  another  state,  known  never  to  have  seen 
it,  and  to  be  relying  on  the  vendors'  repreeenui- 
tions  in  regard  to  it  had  a  right  to  so  rely. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Ont  IHg.  g{  38,  40-43,  66;  Dtxi. 
Dig.  <g=s>33.] 
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2.  Vendob  AI7D  PtJBcnASEK  «=>33  —  Falsi 
Representations— Reliance— WabninOj 
Relative  to  right  to  rescind,   a  purchaser 
had  no  leas  right  to  rely  on  the  vendors'  repre- 
sentations as  to  the  land  several  hundred  miles 
distant,  because  'warned  by  an  attorney,  with 
'whom  he  consulted  on  a  minor  matter,  not  to 
moke  the  trade  without  first  examining  the  land. 
[Ed.  Note. — For  other  cases,  see  A'endor  and 
Purchaser,  Cent.  Dig.  H  38,  40-43,  66;    Dec 
Dig.  ®=»33.] 

Department  2.  Appeal  from  Superior 
Court,  Walla  Walla  County;  Edward  a 
Mills,  Judge. 

Action  by  Elands  M.  Van  Horn  against 
Clarence  Chambers  and  othbrs.  Judgment  for 
defendants,  and  plaintiff  appeals.  Reversed 
and  remanded,  with  directions. 

Reynolds  ft  Bond,  c£  Walla  Walla,  for  ap- 
pellant Sharpsteln  ft  gharpsteln,  of  Walla 
Walla,  and  Merrltt,  Oswald  &  Merrltt  and  O. 
G.  Lantry,  all  of  Spokane,  for  respondents. 

FULLBRTON,  J.  On  May  8,  1913,  the  ap- 
pellant. Van  Horn,  was  the  owner  of  a  cer- 
tain tract  of  land  situated  In  Walla  Walla 
county.  In  this  state,  containing  some  200 
acres.  Theretofore  he  luul  contracted  to 
8eU  the  land  to  cne  C.  D.  Weaver,  under 
some  form  of  deferred  payment  pl^n,  on 
which  there  was  at  the  date  named  a  balance 
unpaid  of  $10,500.  Van  Horn  had  listed  bis 
Interests  In  the  property  for  sale  with  a  real 
estate  broker  residing  In  Spokane.  This 
broker  introduced  him  to  the  respondent 
Clarence  Chambers,  who  proposed  to  ex- 
change for  his  interests  a  certain  80-acre 
tract  of  land  situated  near  Great  Falls,  In 
the  state  of  Montana.  After  some  negotia- 
tions between  the  parties  a  written  agree- 
ment was  entered  Into  between  them  by  which 
Van  Horn  agreed  to  convey  to  Chambers  the 
Walla  Walla  county  lands  and  assign  to  him 
his  interest  In  the  contract,  in  consideration 
of  a  conveyance  by  Chambers  of  the  lands  In 
the  state  of  Montana,  the  payment  of  $530 
In  cash,  and  the  assumption  by  Chambers  of 
an  obligation  of  $180  due  from  Van  Horn 
to  one  A.  J.  Bolter;  the  exchange  to  be  con- 
summated as  soon  as  abstracts  of  title  to  the 
lands  could  be  furnished  and  deeds  executed. 
Deeds  were  executed  and  delivered  on  May 
10,  1913,  two,  days  after  the  agreement  was 
executed,  but  prior  to  the  time  the  abstracts 
were  furnished.  The  deed  executed  by  the 
appellant  ran  to  the  respondent  W.  H.  Hone- 
fenger.  Instead  of  the  respondent  Chambers, 
who  furnished  the  consideration  for  the  ex- 
change. Shortly  after  the  execution  of  the 
deeds  the  appellant  visited  the  property  In 
Montana,  and,  finding  it,  as  he  contended, 
not  In  accordance  with  the  representations 
made  by  Chambers,  returned  and  sought  a 
voluntary  rescission  of  the  contract  This 
being  denied  him,  he  instituted  the  present 
action  to  enforce  a  rescission.  The  trial 
court  denied  him  relief,  and  from  the  ad- 
verse Judgment,  he  appeals. 


i 


On  the  question  whether  the  appellant  was 
actually  defrauded  the  evidence  leaves  no 
room  for  doubt  For  the  very  considerable 
values  he  gave  In  exchange  be  actually  re- 
ceived only. the  value  of  the  cash  payment 
made  to  him  by  Chambers.  The  land  In  the 
state  of  Montana  was  first  sold  on  execution 
shortly  after  the  exchange  was  made,  under 
a  Judgment  obtained  against  Chambers  up-  < 
on  an  obligation  he  had  left  unpaid  -  to  a 
resident  of  that  state,  and  subsequently  upon 
the  foreclosure  of  a  mortgage  outstanding 
against  the  property  at  the  time  of  the  ex- 
change. These  sales  exhausted  the  pTopertj, 
leaving  no  surplus  to  the  holder  of  the  fee. 
Nor  does  the  evidence  leave  any  donbt  that 
Chambers  misrepresented  the  character  and 
value  of  the  lands.  He  represented  them 
as  worth  $126  per  acre,  and  that  a  loan 
could  be  readily  obtained  upon  them  for 
$2,500;  that  it  was  high-grade  agricultural 
land,  with  a  fine  soil,  capable  of  producing 
any  kind  of  grain,  and  was  particularly 
adapted  to  the  growth  of  vegetables,  the  pur- 
poses for  which  the  appellant  desired  It 
The  sequel  proved  that  all  of  these  repre- 
sentations were  untru&  No  witness  valued 
the  land  at  anywhere  near  the  value  put 
upon  It  by  Cihambers,  and  the  appellant  tes- 
tified that  the  best  offer  for  a  loan  upon  It 
was  $5  per  acre.  It  is  practically  undisputed 
that  the  land  Is  worthless  for  growing  cereals 
or  vegetables  or  tor  any  kind  of  agriculture, 
and  that  It  had  never  been  used  for  such 
purposes.  It  was  shown  also  that  Chambers 
misrepresented  the  amounts  of  the  mortgage 
upon  the  property,  and  that  he  said  nothing 
concerning  liens  or  the  possibilities  of  liens 
from  unsecured  Indebtedness. 

[1]  The  principal  question  is  whether  the 
appellant  acted  in  making  the  exchange  with 
that  degree  of  prudence  required  of  him  un- 
der the  circumstances.  The  respondent's 
counsel  argue  with  much  earnestness  that 
he  did  not  citing  and  relying  upon  the  case 
of  Washington  Central  Improvement  Co.  v. 
Newlands,  11  Wash.  212,  39  Pac.  366.  But 
that  case  was  rested  chiefly  upon  the  g'tound 
that  misrepresentations  alleged  to  have  been 
made  related  to  matters  easily  ascertainable 
by  the  person  claiming  to  have  been  deceived, 
that  they  were  representations  the  truth  or 
falsity  of  which  the  Injured  party  could 
have  ascertained  by  only  ordinary  diligence, 
and  that  his  failure  to  exercise  such  diligence 
was  negligence  on  his  part  In  the  course  of 
the  opinion  It  was  recognized  that  a  different 
rule  obtains  where  the  opportunity  to  in- 
vestigate is  not  at  band,  such  as  where  the 
property  is  at  a  distance,  or  where  for  any 
reason  the  truth  or  falsity  of  the  representa- 
tion is  not  readily  ascertainabla  This  dis- 
tinction is  recognized  also  in  our  later  cases, 
notably  In  Wooddy  v.  Benton  Water  Co.,  54 
Wash.  124,  102  Pac.  1054,  132  Am.  St  Rep. 
1102 ;    Stewart  v.  Larkin,  74  Wash.  681,  134 
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Pac.  186;  Becker  v.  Clark,  83  Wash.  37,  145 
Paa  65;  and  Christensen  v.  Koch,  85  Wash. 
472,  148  Pac.  585^  In  each  of  these  cases  It  Is 
held  tiiat: 

A  "purchaser  may  rely  upon  the  representa- 
tions of  a  vendor  where  the  property  is  at  a 
ilistance,  or  where  for  any  other  reason  the  fal- 
sity of  the  representations  is  not  readily  ascer- 
tainable." 

The  facts  of  the  case  at  bar  bring  it  within 
the  rule  of  the  later  cases  rather  than  the 
earlier  ones.  The  contract  for  the  exchange 
of  the  property  was  made  at  Spokane,  In  this 
state.  The  land  in  Montana  was  several  hun- 
dred miles  distant  It  was  known  that  the 
appellant  had  never  seen  it,  but  was  relying 
upon  the  statements  concerning  it  made  by 
Chambers.  Chambers  therefore  spoke  at  bis 
peril.  He  should  have  told  the  truth  or  re- 
mained silent 

[2]  The  re^ondents  also  rely  much  upon 
the  fAct  that  warning  was  given  the  appel- 
lant not  to  make  the  exchange  without  first 
examining  the  land  he  was  to  receive.  This 
warning  came  through  an  attorney  with 
whom  the  appellant  consulted  with  reference 
to  a  minor  matter  concerning  the  exchange. 
But  the  fact  that  the  appellant  did  not  heed 
the  warning  cannot  it  seems  to  us,  aid  the 
respondents.  To  us  It  only  evidences  the  fact 
that  he  had  been  completely  deceived  by  the 
respondents;  he  was  led  to  believe  that  he 
was  In  the  hands  of  Samaritans,  whereas  he 
had  fallen  among  the  Philistines. 

The  Judgment  is  reversed,  and  the  cause 
remanded,  with  Instructions  to  direct  a  re- 
conveyance from  the  respondent  Honefenger 
to  the  appellant  of  the  lands  In  Walla  Walla 
county,  together  with  a  reassignment  of  the 
contract  mentioned,  on  the  appellant's  pay- 
ing into  court  for  the  use  of  the  re^ondents 
the  sum  of  $530  and  depositing  therein  a  re- 
conveyance to  Chambers  of  the  land  in  Mon- 
tana. As  a  condition  precedent  to  a  reconvey- 
ance the  appellant  must  also  pay  into  court 
the  obligation  assumed  by  Chambers,  should 
It  be  established  that  Chambers  has  complied 
with  ills  agreement  by  paying  the  debt 

MORRIS,  a  J.,  and  MAIN  and  KIiTJS,  JJ., 
concur. 

<89  W%ah.  627) 

IMLBR  et  al.  v.  NORTHERN  PAC.  RT.  CO. 
et  aL    (No.  13134.) 

(Supreme  Court  of  Washington.    Feb.  7,  1916.) 

1.  Railroads  ®=»369— Licenbek  Walking  on 
Track— Company's  Duty. 

Where  plaintiff's  decedent  was  wallring  on 
defendant  railroad's  right  of  way  where  a  li- 
cense had  been  established  by  customary  and 
frequent  use,  it  was  defendant  s  duty  to  keep  a 
reasonable  lookout  in  antidpation  of  the  pres- 
ence of  such  licensees  on  the  right  of  way  and 
to  use  reasonable  care  to  avoid  injury  after  dis- 
covering decedent's  presence  thereon. 

(Ed.  Note. — For  other  cases,  see  Railroads, 
Cent  Dig.  U  1269-1262;   Dec  Dig.  «8=»369.] 


2.  Railroaub  4=>368-DoTrBLE  Track— -Rim- 
KINO  Against  Tratpio— LiIcbnsees. 

A  railroad  company  owes  no  duty  to  H- 
censees  using  its  right  of  way  as  a  pathway  to 
run  its  trains  traveling  in  one  direction  on  one 
of  it»  double  tracks  and  trains  in  the  opposite  di- 
rection on  the  other  track,  though  customarily 
so  operated,  since,  under  both  its  dnty  to  the 
public  and  its  rights  as  owner  of  the  right  of 
way,  it  may  run  its  trains  in  any  direction  on 
either  track  as  it  may  see  fit. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  H 1238,  1237 ;   Dec.  Dig.  <8=>358.1 

3.  Railboads  €=3366  —  Rioht  of  Wat  hi 
Cities— LicENSKKs—DtTTT. 

The  duty  of  railroads  to  persons  crosaong 
its  right  of  way  for  a  pathway  in  cities  and 
towns,  where  the  population  is  congested,  and 
the  public  have  been  accustomed  to  use  the 
tracks,  is  higher  than  in  sparsely  settled  countiy 
districts. 

[Ed.  Note. — For  other  cases,  see  Railroada, 
Cent  Dig.  Sg  1254-1256;   Dec.  Dig.  «=»365.] 

4.  Railboaos    ®=>35S— Crossings — Ddtt. 

The  duty  of  a  railroad  to  persons  crossing 
its  trades  at  points  establi^ed  by  the  company 
or  by  an  implied  license  under  long  user  by  the 
pubUc  is  that  of  strict  accountability,  since  it  is 
necessary  for  men  and  trafiSc  to  cross  railway 
tracks  in  the  pursuit  of  their  legitimate  ondei^ 
takings  and  conveniences  by  reason  wliereof  a 
legal  right  to  so  cross  arises. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  is  1236,  1237 ;   DeoDig.  «=»358.J 

6.  Raiisoads  .€=>377  —  Licensees  Walkiko 
ON  Rioht  of  Wat— Anticipatino  Pkbil. 
In  an  action  to  recover  for  the  death  of  a 
licensee  walking  on  a  right  of  way  of  defendant 
railroad,  where  it  did  not  appear  tiiat  decedent 
was  on  the  track,  the  fact  that  the  engineer  had 
an  unobstructed  view  for  more  than  a  mile  does 
not  establish  negligence  in  failing  to  discover  de- 
cedent's peril,  since  the  engineer  was  not  bound 
to  anticipate  that  a  man  walking  alon^  the  right 
of  way  would  step  in  front  of  tiie  train. 

[Ed.  Note. — For  other  cases,  see  Railroads, 
Cent  Dig.  {  1280;  Dec.  Dig.  <&=>377.] 

Department  1.  Appeal  from  Superior 
Court,  Tbnrsttm  (^uuty;  C  E.  Claypool. 
Judge. 

Action  by  Daisy  D.  Imler  and  others  against 
the  Northern  Padflc  Railway  Company  and 
others  to  recover  for  death  by  wrong;ful  act 
Judgment  for  defendants,  and  plaintiffs  ap- 
peaL    Affirmed. 

Hugo  Metzler,  of  Tacoma,  Ben  S.  Sawyer, 
of  Seattle,  and  Gordon  &  Easterday,  of  Ta- 
coma, for  appellants.  J.  W.  Quick,  George 
T.  Reld,  and  L.  B.  Da  Ponte,  all  of  Tacoma. 
for  respondents. 

CHAD  WICK,  J.  [1]  Joseph  Imler,  while 
walking  along  the  track  of  the  defendant 
railway  company  on  the  evening  of  the  4th 
of  November,  1912,  was  struck  and  killed  by 
one  of  defendant's  work  trains.  The  place 
of  the  accident  was  between  the  stations  of 
Centralia  and  Bucoda,  where  the  company 
maintains  a  double-track  railway  which  la 
fenced  and  guarded  at  all  proper  places  with 
cattle  guards.  Imler  had  been  at  work  daring 
the  day  at  a  farm  about  a  mile  and  a  half 
south  of  Bucoda,  where  be  lived.  He  left  the 
place  of  his  employment  about  dusk,  and  fol- 
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lowed  a  road  or  foot]>ath  to  the  right  of  way 
of  respondent  company.  He  entered  on  the 
right  of  way  either  through,  or  by  climbing 
oTer,  a  gate  wUch  had  been  left  for  the  con- 
Tenience  of  the  owner  of  the  land ;  the  place 
having  been  formerly  maintained  as  a. pri- 
vate crossing.  The  crossing  bad  been  aban- 
doned about  three  years  before  when  the  com- 
imny  double-tracked  its  road.  The  gates  had 
not  been  removed.  Imler  had  apparently 
g«Hie  but  a  short  distance  In  the  direction 
of  Bucoda  when  he  was  stmck  and  killed. 

The  testimony  shows,  notwithstanding  the 
fact  that  respondent  maintained  a  double- 
track  railroad,  a  part  of  its  transcontinental 
system  over  which  some  40  trains  passed  each 
way  every  day,  and  with  the  track  properly 
guarded,  that  the  people  in  the  neighborhood 
bad  for  a  long  time  been  accustomed  to  use 
the  right  of  way  and  the  tracks  as  a  footpath 
in  going  to  and  trcon  their  homes  situated 
near  the  tracks.  At  times  some  had  ridden 
bicycles  along  and  between  the  tracks.  One 
witness  testlflea  that  he  bad  ridden  a  motor- 
cycle, and  another. that  be  bad  seen  a  man 
riding  along  the  tracks  on  horseback. 

It  Is  contended  by  the  appellants  that  the 
nse  of  the  tracks  and  the  right  of  way  by 
the  public  in  the  manner  indicated  had  con- 
tinued for  so  long  a  time  that  a  license  to  use 
the  tracks  as  a  footpath  is  implied,  and  re- 
spondent did  not  use  that  degree  of  care 
which  it  owed  to  deceased  as  a 'licensee  and 
is  liable  to  answer  in  damagea  Negligence 
is  charged,  in  that  respondents'  train  was 
running  against  traffic,  that  is,  running  north 
on  the  south-bound  tracks ;  that  the  headlight 
was  not  burning  or  was  so  defective  as  to 
give  no  warning;  that  the  train  was  running 
at  an  excessive  rate  of  speed  (the  testimony 
does  not  sustain  a  finding  that  it  was  run- 
ning more  than  S5  miles  an  hour) ;  that  at 
the  time  of  the  happening  of  the  accident  a 
north-bound  passenger  train  equipped  with  a 
IKJwerful  electric  headlight,  and  with  cars 
and  coaches  brilliantly  lighted,  was  going 
north  on  the  north-bound  track;  that  the 
lights  from  the  imssenger  train  suttldently 
lighted  the  track  and  that  portion  of  the 
right  of  way  upon  which  the  deceased  was 
walking  to  enable  the  engineer  and  fireman  to 
see  and  observe  him  in  time  to  give  him  warn- 
ing of  his  peril;  and  further  that  the  noise 
and  light  caused  by  the  passing  of  the  pas- 
senger train  held  the  attention  of  the  de- 
ceased, and  he  relied  upon  the  fact  that  the 
west  track  was  habitually  used  by  south- 
bound trains,  and  was  induced  to  believe  that 
the  south-bound  track  was,  and  would  be, 
free  and  clear  of  obstructions  from  behind, 
and  the  light  and  noise  and  confusion  of  the 
passenger  train  made  it  impossible  for  him 
to  hear  and  discover  the  approach  of  the 
work  train. 

It  Is  shown  that  deceased  was  about  45 
years  of  age,  in  the  possession  of  all  of  his 
faculties  and  had,  at  one  time,  been  a  sec- 


tion band  working  ^along  tbe^track  where  he 
was  killed,  and  hence  had  knowledge  of  the 
frequent  use  of  the  tracks.  As  material  to 
the  Iilstory  of  the  case,  although  not  a  fact 
essential  to  our  holding,  there  was  a  public 
highway  leading  into  Bucoda  at  about  the 
same  distance  from  the  place  where  the  de- 
ceased was  working  as  was  the  railroad  tT&ck.. 
At  the  close  of  plaintiffs'  testimony,  the  trial 
judge  took  the  case  from  the  jury  and  enter- 
ed a  judgment  of  nonsuit 

Much  of  the  briefs  are  taken  up  with  the 
discussion  of  the  inquiry  as  to  whether  de- 
ceased was  a  trespasser  or  licensee.  We  shall 
not  inquire  whether  deceased  was  a  trespass- 
er. We  shall  assume  that  he  was  a  licensee, 
although  It  may  well  be  doubted  whether  any 
person  can  claim  a  license  to  nse  a  railway 
track,  more  especially  the  double  track  of  a 
transcontinental  system  over  which  trains 
run  with  great  frequency,  as  a  footpath 
where,  as  in  this  case,  the  track  is  laid  In 
the  open  and  between  stations  and  is  fenced 
and  guarded.  Under  such  circumstances,  it 
has  been  held  that  a  nse,  however  long  con- 
tinued, win  not  Imply  a  license.  Burg  v. 
Chicago,  B.  I.  &  P.  Co.,  90  Iowa,  106,  67  N.  W. 
680,  48  Am.  St  Bep.  419 ;  Ward  v.  Southern 
Pac.  Co.,  25  Or.  433,  36  Pac.  166,  23  L.  B.  A. 
716.  And  such  would  seem  to  be  the  logical 
result  of  the  opinion  of  this  court  in  the  case 
of  Hamlin  ▼.  Columbia  &  Pnget  Sound  B. 
Co.,  87  Wash.  448,  79  Pac.  991,  and  Dotta  v. 
Northern  Pac.  R  Co.,  38  Wash.  506,  70  Pac. 
32.  The  duty  of  a  railroad  company  to  a  li- 
censee is  defined  in  the  case  of  McConkey  y. 
Oregon  B  &  Nav.  Ca,  85  Wash.  55,  76  Pac 
526,  as  follows: 

"In  the  case  of  the  licensee,  the  company  when 
moving  trains  is  charged  with  the  additional  du- 
ty of  being  in  a  state  of  expectancy  as  to  the 
probable  presence  of  persona  upon  the  track  at 
places  where  travel  thereon  is  known  to  be  cus- 
tomary and  frequent.  The  care  required  in  the 
case  of  the  licensee,  therefore,  calls  for  both  rea- 
sonable lookout  in  advance,  and  a  reasonable  ef- 
fort to  avoid  injury  after  presence  is  discov- 
ered." 

The  determinative  question  Is,  therefore, 
whether  the  engineer  and  fireman,  or  either 
of  them,  discovered  the  presence  of  the  de- 
ceased and  bis  peril  in  time  to  avoid  the  ac- 
cident 

There  Is  no  testimony  that  would  warrant 
us  in  holding  that  respondents'  agents  were 
remiss  in  the  performance  of  their  duty  to 
the  deceased ;  that  Is,  to  keep  a  lookout  and 
avoid  any  wanton  or  willful  Injury.  The  en- 
^eer  testifies  that  he  was  keeping  a  lookout 
and  that  he  did  not  see  the  deceased  until  ' 
just  the  moment  be  was  struck.  This  is  not 
disputed  by  the  testimony  of  any  one,  nor 
do  we  find  the  physical  or  admitted  facts  to 
be  contrary  to  his  declaration. 

In  Splcer  v.  Chesapeake  &  O.  B  Co.,  34  W. 
Va.  516,  12  S.  E.  553,  11  L.  R  A.  385,  a  recov- 
ery was  denied  under  the  following  state  of 
facts: 

"He  is  not  at  a  street  crossing,  but  purely  for 
his  own  convenience  is  walking  on  the  track 


Digitized  by 


boogie 


10S8 


154  PACIPIO  REPORTER 


(Wast 


from  Sixteenth  to  Twentieth  street ;  and,  seeing 
a  train  moving  towards  bim  on  the  track  on  which 
he  is  walking,  he  steps  upon  the  next  track ;  and 
being  blinded  by  the  headlight  of  the  engine  ap- 
proaching, and,  bis  hearing  dulled  by  it,  or  more 
likely  because  he  did  not  look  for  a  train  on  the 
track  to  wtiicb  be  stepped,  he  ia  scarcely  on 
that  track  before  he  is  struck  by  a  train  which 
is  being  backed  from  the  depot  to  the  shops,  re- 
ceiving injury,  from  which  be  dies  in  about  an 
hour.  No  one  questions  that  the  company  was 
simply  exercising,  on  ground  belonging  to  it,  its 
lawful  business,  and  that  the  deceased  was  not 
in  the  public  highway,  but  using  the  track  for 
his  own  convenience,  when  be  could  have  used  a 
walk  or  path  but  a  few  yards  distant,  outside 
the  tracks,  or  an  alley  but  a  short  distance  fur- 
ther away.  What  duty  did  the  company  owe 
him,  under  these  circumstances,  except  that  it 
should  not.  willfully  or  wantonly  hurt  him? 
Where  could  the  deceased  have  found  a  more 
deadly,  dangerous  walk?  And  be  was  fully 
'  aware  of  this,  for  be  was  an  employ^  of  the  com- 
pany, was  well  acquainted  with  the  ^ard  and 
works  of  the  company  there,  but  not  in  service 
in  the  yard  nor  on  duty  then  or  there.  Indeed, 
bis  daily  contact  and  familiarity  with  the  rail- 
road operations  lulled  him  into  a  feeling  of  se- 
curity and  negligence  which  cost  him  his  life, 
when  but  21  or  ^  years  of  age.  He  was  in  pos- 
session of  all  the  natural  senses  and  faculties 
which  tell  of  danger  and  aid  us  in  self-preserva- 
tion amid  perils  surrounding  us." 

[2]  Although  there  Is  no  testimony  to  sus- 
tain it,  we  thinlc  the  assumption  of  appel- 
lants, as  set  forth  in  that  part  of  their 
complaint  describing  the  presence  of  the  pas- 
senger train,  is  a  fair  theory  of  the  immedi- 
ate drcmustances  and  conditions.  The  de- 
ceased was  evidently  on  the  west  side  of 
the  west  track  when  struck,  for  the  bmlses 
ou  bis  body  indicate  that  he  was  struck  Just 
above  the  blp  by  tbe. pilot  beam.  At  the 
time  the  two  trains  were  running  nearly  par- 
allel, and  the  deceased  must  have  assumed 
that  the  passenger  train  was  the  only  train 
approaching,  and,  there  being  an  utter  ab- 
sence of  testimony  that  he  had  been  walking 
for  any  distance  on  either  track,  he  must 
have  stepped  upon  the  ties  immediately  in 
front  of  the  work  train  without  looking, 
resting  upon  the  assumption  that  a  train  on 
the  west  track,  if  any,  would  come  from  the 
north  and  not  from  the  south.  It  follows 
that  the  only  contention  that  can  be  advanced 
with  any  show  of  reason  is  that  respondent 
was  bound  to  operate  its  trains  "with  traffic" 
in  all  Instances,  and  that  licensees  may  rest 
secure  in  the  belief,  and  act  upon  It  with- 
out looking,  that  all  trains  will  move  In  the 
customary  manner.  Whatever  the  rights  of 
a  licensee  may  be,  railroad  tracks  are  laid 
for  the  convenience  of  those  who  operate 
them,  and  the  public  which  employs  them, 
and  those  who  ride  upon  their  cars.  A  licensee 
cannot,  from  the  nature  of  tilings,  having  In 
mind  the  public  duty  of  the  carrier,  assume 
that  a  railroad  company  will  not,  or  may  not, 
use  its  property  as  will  best  serre,  or  as  may 
be  necessary  at  times  to  serve,  its  primary  pur- 
poses. It  cannot  be  held  guilty  of  negligence  If, 
in  the  performance  of  its  functions  as  a  pub- 
lic carrier,  it  suspends  its  own  rules  for  the 
time  being  for  the  movement  of  its  trains, 


and  sends  a  train  forward  against  trafflc 
We  might  as  well  hold  that  a  train,  running 
ahead  of  time  or  behind  time,  would  have  to 
flag  its  way  to  protect  those  who  were  ac- 
customed to  use  Its  trade  as  a  footpath  in 
country  districts;  for,  If  appellants'  tbecxT 
be  good,  a  licensee  might  as  well  rest  nnder 
the  assumption  that  if  a  train  did  not  pass 
the  point  of  his  use  at  a  given  time,  or  upon 
schednle  time,  it  would  have  no  rights  which 
he  was  bound  to  respect  or  to  take  notice  <^ 

In  all  cases  then,  we  come  to  the  one 
question  whether  the  company  kept  a  lookout, 
and  whether  the  presence  of  the  licensee 
was  discovered  in  time  to  prevent  the  ac- 
cident. As  we  liare  said,  the  teatimonT  In 
this  case  not  only  does  not  sustain  such  a 
finding,  but  is  contrary  to  it 

The  fact  is  apparent  and  condnslve  fbat 
the  deceased  acted  upon  the  assumption  fbat 
but  one  train  was  approaching  from  tlw 
south  and  that  the  west  track  was  dear. 
Such  assumptlMis  find  no  f&yor  In  the  law. 
A  similar  contention  was  made  In  Boulden 
▼,  LonlsTlUe  &  N.  R.  Ca  (Ky.)  112  S.  W. 
936.  The  court  there  held  that  the  company 
had  a  right  to  run  Its  trains  on  either  of  the 
two  tracks. 

"The  court  properly  instructed  the  Jury  that 
the  defendant  had  the  right  to  use  either  track, 
as  otherwise  they  might  have  thought  it  neg- 
ligent for  the  defendant  to  ran  the  train  in  ques- 
tion on  the  east  track.  Persons  who  walk  along 
a  railroad  track  are  nnder  obligations  to  keep 
ont  of  the  way  of  trains,  and  they  cannot  com- 
plnin  that  the  train  is  run  on  one  track  and  not 
on  another.  There  was  nothing  in  the  plaintilfa 
conduct  to  apprise  the  operatives  of  the  train 
that  he  was  ignorant  of  its  approach,  or  to  im- 
pose upon  them  the  duty  of  taking^  extra  precau- 
tions tor  his  safety,  until  he,  without  looking 
back  to  see  If  the  train  was  coming,  suddenly- 
placed  himself  in  peril  when  the  train  was  right 
npon  him." 

See,  also,  Morgan  v.  Northern  Pac.  R.  Co, 
196  Fed.  449,  116  C.  C.  A.  223. 

In  Northern  Pac.  R.  Ca  y.  Jones,  144  Fed. 
47,  75  O.  G.  -A.  205,  instead  of  running  against 
trafflc,  a  train  was  running  oS  its  schedule. 
The  court,  in  holding  that  tlie  company  was 
not  negligent  In  so  operating  its  trains,  said: 

"In  liOuisviUe  &  N.  Ry.  Co.  v.  McCllsh,  115 
Fed.  268,  53  G.  C.  A.  60,  it  was  said:  'Even 
in  the  case  of  a  licensee,  there  is,  under  such  cir- 
cumstances, the  highest  duty  to  exercise  the  ut- 
most degree  of  vigilance  in  looking  out  for  ap- 
proaching engines  or  cars.  *  *  •  The  track 
18  the  property  of  the  railroad  company,  which 
it  has  the  legal  right  to  use  at  any  and  all  times.' 
The  rule  is  well  established  that  it  is  the  duty 
of  a  traveler  to  stop  and  look  and  listen  before 
crossing  or  walking  along  a  railroad  track.  He 
has  no  right  to  assume  at  any  time  of  the  day  or 
night  that  trains  will  not  be  run  over  the  trorfc. 
Railroad  Go.  v.  Houston,  95  U.  S.  697,  24  L. 
Ed.  542 ;  Schofield  v.  Chicago  ft  St.  P.  Ry.  Co.. 
114  U.  S.  015,  5  Sup.  Ct.  1125.  29  L.  Ed.  224: 
Northern  Pacific  Railroad  v.  Freeman,  174  C 
S.  379,  19  Sup.  Ct  763,  43  L.  Ed.  1014.  Said 
the  court  In  Elliott  v.  Ghicago,  M.  ft  St  P.  Ry. 
Co.,  150  V.  S.  248,  14  Sup.  Ct.  86,  37  I*  Ed. 
10G8:  'The  track  itself,  as  it  seems  necessary  to 
iterate  and  reiterate,  is  itself  a  warning.  It  is 
a  place  of  danger.  It  can  never  be  assumed  that 
cars  are  not  approaching  on  a  track,  or  that 
there  is  no  danger  therefrom.* 
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"The  defendant  in  error  waa  a  miner  of  the 
age  of  34  years,  and  waa  in  the  full  possession  of 
bis  senses.  According  to  his  own  testimony,  he 
walked  upon  the  railroad  track  a  distance  of  more 
than  half  a  mile  without  once  looking  back  or 
stopping  to  listen  for  an  approaching  train.  In 
so  doing,  it  must  be  held  that  he  was  guilty  of 
gross  negligence,  which,  irrespective  of  negli- 
gence in  the  failure  of  the  engineer  to  discover 
him  on  the  track,  is  sufficient  to  bar  his  right  of 
recovery.  It  was  no  excuse  for  his  failure  to 
take  such  precautions  that  the  wind  was  blowing 
in  his  face,  or  that  the  noise  of  a  waterfall  may 
have  deadened  the  sound  of  an  approaching 
train.  Those  circumstances  only  rendered  the 
use  of  his  senses  the  more  imperative.  It  was 
his  duty  continually  to  exercise  vigilance." 

We  attach  no  importance  to  tlie  contention 
that  the  headlight  on  the  train  was  not  burn- 
ing, or  was  so  dim  as  to  afford  no  protection 
to  the  deceased.  There  is  no  testimony  even 
tending  to  show  that  the  lack  of  a  headlight, 
or  its  defective  character,  was  the  proximate 
cause  of  the  injury.  Appellants'  testimony 
shows  that  the  electric  headlight  of  the  pas- 
senger train  illuminated  the  track  and  the 
right  of  way.  Another  headlight  would  have 
added  no  security  to  the  deceased. 

[3]  Appellants  rely  principally  on  the  cas- 
es of  Roth  V.  Union  Depot  Co.,  13  Wash.  525, 
43  Pac.  641,  44  Pac.  253,  31  L.  R.  A.  856; 
Northern  Pac.  E.  Ck).  v.  Baxter,  187  Fed.  789, 
109  C.  0.  A.  635;  and  Great  Northern  R.  Co. 
T.  Thompson,  199  Fed.  395,  118  G  C.  A.  79, 
47  L.  R.  A.  (N.  S.)  506.  These  cases,  like 
many  that  might  be  dted,  are  either  cross- 
ing cases,  or  cases  from  cities  and  towns 
where  population  Is  congested  and  the  public 
have  been  accustomed  to  cross  the  tracks 
or  to  use  them  as  a  thorouglif  are.  Recoveries 
are  allowed  In  such  cases  because  a  higher 
duty  rests  upon  a  railroad  company  under 
such  circumstances.  In  moving  trains  over 
and  across  the  streets  of  cities,  or  through 
depot  grounds,' or  in  switchyards,  the  rail- 
road company,  from  the  nature  of  things, 
must  have  Its  trains  under  control  and  be 
constantly  alert  to  the  possibility  of  injuring 
persons  or  property.  This  is  a  condition 
which  Is  generally  compelled  or  regulated  by 
statute  or  ordinance.  But  we  do  not  find 
It  to  be  so  held  In  any  of  the  cases  where,  as 
In  this  case,  a  fenced  and  guarded  track  was 
used,  not  as  a  crossing,  but  as  a  footpath,  In 
the  country  and  between  stations. 

[4]  The  crossing  cases  may  be  further  dis- 
tinguished. They  rest  in  implied  license  up- 
on legal  grounds,  as  differentiated  from  the 
acts  or  conduct  of  the  parties  as  they  may 
arise  In  a  particular  case.  In  consequence, 
a  duty  is  put  upon  the  court  in  all  such  cases 
to  measure  the  relative  rights  as  well  as 
the  relative  obligatlona  of  the  parties  to  the 
action.  The  company  is  held  to  a  rule  of 
strict  accountability,  because  it  Is  necessary 
for  men  and  traffic  to  cross  railway  tracks  in 
the  pursuit  of  their  legitimate  undertakings 
and  conveniences.  The  law  charges  a  com- 
pany with  a  knowledge  that  they  vrill  do  so. 
Whereas  one  who  walks  along  a  railroad 


track  using  it  as  a  footpath,  especially  whe^e 
the  track  is  in  the  country  and  fenced,  can- 
not claim  the  protection  given  to  those  who 
do  things  of  necessity,  for,  from  the  very 
nature  of  things,  he  Is  using  the  track  for 
his  personal  comfort  and  convenience.  Men 
must,  and  therefore  may,  move  from  one 
side  of  a  track  to  another  it  places  establish- 
ed by  the  company,  or  so  long  used  by  the 
public  as  to  Imply  a  license,  resting  under  the 
assumption  of  legal  right  But  the  one  who 
does  not  cross,  but  loiters,  or  crosses  the 
barriers  that  have  been  erected  to  warn  him 
and  save  him  from  the  consequences  of  his 
folly,  can  claim  no  more  than  that  be  shall 
not  be  wantonly  or  wiUfully  injured  if  his 
peril  is  discovered  in  time  to  prevent  his 
Injury.  The  cases  all  rest  In  the  same  sound 
principle  whldi  controls  every  exploration  In- 
to the  law  of  negligence;  that  is,  that  tlie 
degree  of  care  In  every  case  shall  be  meas- 
ured, not  by  any  abstract  rule,  but  by  refer- 
ence to  the  facts  and  circumstances  attending 
the  particular  case. 

[6]  There  Is  no  merit  In  the  contention  that 
the  resqpondents'  engineer  had  an  unobstruct- 
ed view  of  the  track  for  more  than  a  mile, 
and  should  have  discovered  the  peril  of  the 
deceased.  There  Is  no  evidence  that  deceas- 
ed was  on  the  track,  and  we  cannot  bold, 
as  a  matter  of  law,  that  the  engineer  was 
bound  to  anticipate  that  a  man  walking  along 
the  right  of  way  wou^d  step  in  front  of  a 
railway  train  without  exercising  any  care 
for  his  own  safety. 

Affirmed. 

MORRIS,  d  X,  and  FDLLSBTON, 
MOUNT,  and  ELLIS,  J  J.,  concur. 


(S9  Wash.  e74) 
SALLY  v.  WHITNEY  CO.     (No.  13126.) 
(Supreme  Conrt  of  Washington.    Feb.  17, 1916.) 
Adjoininq  Landowners  <S=»7  —  Bankinq 

DfiBRIS    AOAINST    BBICK   WaIX  —   DAHAQB 
FBOH  WaTEB— LlABIUTT. 

Defendant,  in  building  a  structure  on  land 
adjoining  plaintiff's  building,  allowed  mortar 
and  other  debris  to  fiU  up  a  long  narrow  space 
between  the  wall  of  the  new  building  and  plain- 
tiff's brick  wall.  In  the  following  rainy  season 
the  ordinary  rainfall  saturated  the  debris,  and 
held  it  in  suspension,  whence  it  was  absorbed  by 
plaintiff's  wall,  so  as  to  damage  tbe  wainscot- 
ing on  the  inside  of  plaintiff's  bniMing.  held, 
that  defendant  was  liable  for  such  damage,  since, 
he  having'  set  in  motion  a  chain  of  events  which 
naturally  resulted  in  such  damage,  his  wrongful 
act  in  depositing  tbe  debris  against  plaintifTs 
wall  was  the  proximate  cause  of  the  injury. 

[Ed.  Note. — For  other  cases,  see  Adjoining 
Landowners,  Cent  Dig.  gf  53-59;  Dec.  Dig. 
«8=>7.] 

Department  2.  Appeal  from  Superior 
Court,  King  County ;  R.  B.  Albertson,  Judge. 

Action  by  Charles  Sally  against  the  Whit- 
ney Company.  Judgment  for  defendant,  and 
plaintiff  appeals.    Reversed. 


S=3For  other  cases  lea  same  topic  and  KEY-NUMBER  In  all  Key-Numbered  Dlg«>ta  and  Indexai 
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,  VanderTecr  &  Commlngs,  of  Seattle,  for 
appellant  George  B.  Biddle,  of  Seattle,  for 
respondent 

BAUSMAN,  J.  Plaintiff  snes  in  damages 
tbe  builder  of  a  structure  adjoining  Us  own, 
who  allowed  mortar  and  other  debris  to 
choke  a  long  and  very  narrow  space  lying 
between  tbe  two  and  belonging  to  the  land  on 
which  plaintiff's  building  rested.  In  the  fol- 
lowing season  the  ordinary  rainfall  satur- 
ated this  debris  until  the  absorbed  or  col- 
lected water  oozed  through  plaintiff's  com- 
mon brick  wall,  12  inches  in  thickness,  and 
injured  the  wainscoting  inside. 

Liability  in  tort,  exceeding  that  of  con- 
tract, cannot  safely  be  defined.  Each  case 
must  be  decided  upon  Its  own  facts.  On  the 
one  hand,  the  law  does  not  wish  to  punish  too 
severely  the  careless  man;  on  the  other,  it 
is  he  that  is  at  fault  in  some  degree  when  the 
damaged  party  may  not  be  at  fault  at  all. 
The  former  must  not,  accordingly,  expect 
easy  limitations.  And  the  law  holds  him  lia- 
ble in  two  classes  of  consequences  from  his 
fault  one,  where  purely  physical  or  natural 
causes  set  in  motion  go  beyond  what  ordina- 
rily follows,  and,  second,  where  an  interven- 
ing cause  appears  in  an  unexpected  meddler 
who  makes  things  worse. 

In  Eskildsen  v.  Seattle,  29  Wash.  583,  589, 
70  Paa  64,  we  quoted  with  approval  the  Lord 
Chief  Justice's  statement  of  the  law  in  Byrne 
V.  Wilson,  15  Irish  C.  L.  332,  that  the  tort- 
feasor's liability  is  "not  only  for  the  immedi- 
ate consequences  of  his  negligence,  but  also 
for  the  resulting  consequences  of  his  acts, 
whether  those  acts  are  acts  of  violence,  or  of 
negligence  in  breach  of  a  duty."  This  he  held 
applicable  where  a  defendant  stagedriver's 
negligence  tipped  the  coach  into  a  canal  lock, 
and  yet  no  injury  would  have  come  to  plain- 
tiff save  for  tbe  blunder  of  a  lockkeeper  who 
turned  in  the  water.  In  Akin  v.  Bradley 
Company,  48  Wash.  97,  92  Pac.  903,  14  L.  R. 
A.  (N.  S.)  686,  we  applied  tbe  same  doctrine 
with  more  rigor  to  him  who  left  dynamite  in 
a  field  where  a  child  chanced  to  come  upon  and 
blast  it  There  we  expressed  the  view  that 
the  child's  exploding  a  piece  of  this  dynamite 
by  means  of  a  dry  battery  which  she  obtained 
was  not  too  remote  a  consequence  to  be  an- 
swered for  under  the  rule,  though  we  then 
put  the  rule  in  these  words: 

"Where '^a  negligent  act  or  omission  sets  in 
operation  a  train  of  occurrences  resnlting  natu- 
rally in  the  injury  complained  of,  such  negli- 
gent act  or  omission  is  deemed  to  have  been  the 
proximate  cause,  or  to  have  contributed  thereto." 

In  the  Eskildsen  Case,  Seattle  was  held 
liable  for  Injuries  to  a  boy  who,  when  his 
foot  was  caught  in  a  defective  street,  was 
run  over  by  a  negligently  operated  locomo- 
tive of  a  railway  company,  and  this  decision 
was  approved  as  upholding  proximate  cause 
In  another  case  (Thoresen  v.  St  Paul  Co.,  73 
Wash.  99,  107,  131  Pac.  645,  132  Pac. 


where  under  different  facts  a  third  person's 
negligence  contributed  to  the  ultimate  mis- 
chiet 

Here  tbe  result)  came  of  a  succession  of 
physical  causes  naturally  convening.  Sooner 
or  later  this  choking  must  have  some  effect 
on  tbe  wall;  if  not  in  one  season,  then  In 
two  or  three  or  more.  Tbis  is  not  let  it  be 
remembered,  a  case. of  unprecedented  rains; 
for  tbe  lower  court  expressly  found  tbe  rala- 
fall  to  have  been  normaL  Now,  tbe  builder 
is  presumed  to  have  known  that  this  d^ris 
would  absorb  and  obstruct  rain,  that  in  this 
climate  rain  in  considerable  quantities  must 
faU,  and  that  rain  stopped  and  collected 
against  a  wall  must  tend  to  soak  into  or 
through  it  That  it  would  probably  aoak 
through  a  three-inch  wall  tbe  builder  would 
have  to  admit  and  the  most  he  can  say  is 
that  he  did  not  believe  that  it  would  ever 
penetrate  a  twelve-inch  walL  In  short  de- 
fendant but  debates  degree.  He  has  set  in 
conjunction  two  natural  forces,  and  merely 
argues  that  he  did  not  think  they  would  go 
so  far.  He  must  respond  to  the  consequence. 
It  was  he  who  was  in  fault  not  the  plaintiff: 
and  he  must  make  at  his  own  peril  estimates 
as  to  tbe  effect  of  natural  forces  set  in  mo- 
tion. He  is  in  a  far  poorer  i>osition  to  com- 
plain than  if  he  were  held  liable  for  the 
capricious  or  unexpected  act  of  a  third  per- 
son. 

Allowing  to  the  findings  of  the  lower  court 
all  proper  presumptions  of  fact  we  are  nev- 
ertheless of  opinion  that  it  was  In  error. 

The  Judgment  is  reversed,  with  instruc- 
tions to  enter  one  in  favor  of  plaintlfl  for 
his  ascertained  damages,  $1,011.85. 

'  MORRIS,  C.  J.,  and  HOLCOMB.  MAIN, 
and  PARKEOl,  JJ.,  concur. 

*  (8S  Wash.  S»-> 

O'DONNELL  r.  McCOOL  et  aL    (No.  11346.) 

(Supreme  Court  of  Washington.    Feb.  9,  1916.) 

1.  Appkai.  Ann  Brbor  «=sa2— Skbticc  or  An- 

BTBACTS— SrATUTOBT  PbOVISIONB. 

The  statute  requiring  the  service  of  ab- 
stracts upon  respondents  does  not  apply  to  ap- 
peals taken  and  pending  before  it  went  into  ef- 
fect 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  3-7,  1882,  2421;  Dec.  Dig. 
«s>2.] 

2.  Plbaoino  «=>369  — Requxbino   EtxCTio:« 
Betwken  Theories  of  Couplaikt. 

Where,  in  an  action  to  quiet  plaintiff's,  ti- 
tle to  land  and  to  enjoin  its  sale  under  the  fore- 
closure of  a  mortgage  executed  by  one  of  the 
defendants  to  the  other,  the  complaint  ba.«ed 
plaintiff's  claim  of  title  on  adverse  possestdon 
and  on  a  trust  resulting  from  the  payment  of  the 
purchase  price  of  the  land  "by  her,  a  motion  to 
require  her  to  elect  on  which  theory  she  woaJd 
proceed  was  properly  denied,  as  both  states  nf 
facts  could  be  true,  and  to  prove  one  she  was 
not  compelled  to  contradict  the  other,  and  thrre 
is  no  inconsistency  in  urging  different  sonrocs 
of  title,  all  of  which  lead  to  ultimate  title  in 
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plaintiff  and  result  tn  one  and  the  same  judg- 
ment. 

[£)d.  Note.— For  other  cases,  see  Pleading, 
Gent  Dig.  {§  1199-1209 ;  Dec.  Dig.  <S=»369.] 

3.  Election  ok  Remedies  €=9l  —  Remedies 
Subject  to  Election. 

The  doctrine  of  election  of  remedies  ap- 
plies only  to  cases  where  plaintiff  has  a  choice 
of  remedies  arising  out  of  the  same  state  of 
facts. 

[Ed.  Note. — For  other  cases,  see  Election  of 
Remedies,  Gent  Dig.  |  1;  Dec.  Dig.  ®=>1.] 

4.  Adverse  Possession  «=968— Necessity  or 
Hostile  Possession. 

Possession  of  real  property  to  ripen  into 
title  must  not  only  be  open  and  notorious,  but 
under  color  of  title  or  claim  of  right  and  ad- 
verse to  all  other  claimants. 

[Ed.  Note. — For  other  cases,  see  Adverse  Pos- 
session, Gent.  Dig.  H  279-281;  Dec.  Dig.  (&=» 
58. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Adverse  Possession.] 

6.  Advebsk  Possession  «=360— Necessity  of 

HoOTiLE  Possession. 

In  1891,  defendant  purchased  the  posses- 
sory or  squatter  rights  of  a  settler  on  railroad 
.  land,  and  in  the  same  year  plaintiff  and  her  hus- 
band took  possession  under  an  arrangement  of 
some  kind  with  defendant.  They  made  valuable 
improvements  on  the  property  and  remained  in 
possession  until  the  husband's  death,  after  which 
plaintiff  continued  in  possession  and  was  still 
in  possession  in  1911.  During  all  of  this  time 
defendant  paid  the  taxes  and  pastured  cattle  or 
horses  on  the  land,  and  they  were  cared  for  by 
plaintiff  and  her  husband.  In  1896,  defendant 
contracted  with  the  railroad  company  for  the 
purchase  of  the  land,  and  thereafter  made  par- 
tial payments ;  the  final  payment  not  being 
made  until  1909.  In  1902,  plaintiff's  son  wrote 
defendant  asking  his  price  for  the  land,  and 
stating  that  if  defendant  did  not  want  too  much 
he  would  try  to  buy  it.  In  1909,  plaintiff  wrote 
defendant  concerning  the  contemplated  construc- 
tion of  a  high  school  building  near  the  premises, 
and  asking  him  to  give  her  the  privilege  of  giv- 
ing enough  water  from  a  spring  on  the  premises 
for  the  EchoolhoQse,  stating  that.  "We  will  nev- 
er miss  the  water,  and  that,  It  is  money  in 
our  pockets:"  Plaintiff's  son-in-law,  at  the 
request  of  the  school  districts  interested,  also 
wrote  defendant  asking  for  the  right  to  pipe  wa- 
ter from  the  spring.  Held,  that'  the  facts  show- 
ed that  plaintiff  recognized  some  interest  in  the 
land  in  defendant,  and  that  it  was  not  made 
clear  to  defendant  that  plaintiff's  possession 
was  adverse  to  him,  and  hence  plaintiff  did  not 
have  title  by  adverse  possession. 

[Ed.  Note. — For  other  cases,  see  Adverse  Pos- 
session, Gent  Dig.  f§  282-312,  323,  328 ;    Dec 

Dig.  <s=»eo.] 

6.  Trusts  «=s>63%  —  "Resulting  Trust"  — 

How  Cheated. 

A  "resulting  trust"  is  a  trust  implied  by 
law  from  the  transactions  of  the  parties,  and 
never  arises  out  of  a  contract  or  agreement  that 
is  legally  enforceable,  but  arises  by  implication 
of  law  from  the  acts  and  conduct  of  the  par- 
ties apart  from  any  contract ;  the  law  implying 
a  trust  where  the  acts  of  the  party  to  be  charg- 
ed as  trustee  have  been  such  as  are,  in  honesty 
and  fair  dealing,  consistent  only  with  a  purpose 
to  hold  the  property  in  trust,  though  he  may 
never  have  agreed  to  the  trust  and  may  have 
really  intended  to  resist  it. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent 
Dig.  ii  91,  92,  98-100;   Dec.  Dig.  «=>63%. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Resulting  Trust.] 


7.  Trusts  <©=>79— "Resulting  Tbust"~Pat- 
MENT  OF  Consideration  fob  Land. 

Defendant  in  1891  purchased  the  possessory 
or  squatter  rights  of  a  settler  on  railroad  land 
for  $800,  paymg  a  part  in  cash  and  giving  his 
note  for  the  remainder.  In  the  same  year  plain- 
tiff and  her  husband,  under  an  arrangement  of 
some  kind  with  defendant,  took  possession  of 
the  land  and  remained  in  possession  for  about 
20  years,  and  placed  valuable  improvements  on 
the  land  valued  at  from  $2,500  to  $3,500.  The 
husband,  who  had  a  bank  deposit,  gave  defend- 
ant the  privilege  of  drawing  against  it  to  the 
extent  of  $900,  and  he  did  draw  thereon  to  the 
extent  of  $680,  and  possibly  $200  more.  In 
1806,  defendant  contracted  with  the  -railroad 
company  to  purchase  the  land  for  $640,  which 
he  subsequently  paid  in  Installments;  the  final 
payment  not  being  made  until  1909.  Held,,  that 
there  could  be  no  resulting  trust  to  the  whole  of 
the  property  in  plaintiff's  favor,  as  it  appeared 
that  neither  she  nor  her  husband,  nor  both  to- 
gether, paid  the  entire  purchase  price,  but  a 
trust  did  result  in  her  favor  for  an  undivided 
half  interest,  as  it  was  not  reasonable  to  suppose 
that  the  payments  by  her  and  her  hushand  and 
the  making  of  the  improvements  were  with  the 
intention  that  they  were  to  be  mere  tenants  at 
sufferance  of  defendant,  and  as  the  exact  pro- 
portions of  the  purchase  price  paid  by  each  par- 
ty could  not  be  known  with  absolute  certainty 
after  the  lapse  of  years,  it  would  not  be  unjust 
to  either  party  to  conclude  that  they  intended 
to  invest  therein  in  equal  moieties. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent 
Dig.  {§  111,  112;   Dec.  Dig.  «=a79.] 

8w  Trusts  ®=»79  —  "Resulting  Trust"  — 
Payment  of  Consideration  fob  Land. 
There  may  be  a  "resulting  trust"  in  land  to 
a  part  less  than  the  whole,  and  when  one  party 
makes  an  oral  contract  with  another  that  the 
latter  shall  buy  a  specific  tract  of  land  on  their 
common  account,  furnishing  him  with  an  aliquot 
part  of  the  money  required  for  the  purpose,  and 
he  purchases  the  property,  but,  in  violation  of 
the  agreement,  takes  the  title  in  his  own  name 
or  in  the  name  of  a  third  person,  a  trust  re- 
sults In  favor  of  the  first  person  for  such  aliquot 
part 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent 
Dig.  §$  111,  112;   Dec.  Dig.  <s=o79.] 

Department  21  Appeal  from  Superior 
Court,  Stevens  County;  B.  H.  Sullivan, 
Judge. 

Action  ^by  Ell^al>eth  O'Donnell  against 
Hugh  McCool  and  others.  Judgment  for 
plaintiff,  and  defendants  appeaL  Reversed 
and  remanded,  with  Instructloiis. 

Pedigo  &  Smith,  of  Walla  Walla,  for  ap- 
pellants. Peacock  ft  Ludden,  of  Spokane, 
and  Samuel  Douglas,  of  ColvUle,  for  J»»- 
spondent 

FULLERTON,  J,  This  is  an  action  Insti- 
tuted by  Elizabeth  O'Donnell  against  Hugh 
McCool,  Mary  McCool,  his  wife,  and  the  first 
National  Bank  of  Walla  Walla,  to  restrain 
the  sale  under  a  decree  of  foreclosure  of  cer- 
tain real  property  situated  in  Stevens  coun- 
ty, and  to  quiet  the  plaintiffs  claim  of  title 
to  the  property.  From  a  judgment  In  favor 
of  the  plalntur,  the  defendants  appeal  to 
this  court 

The  facts,  as  we  gather  them  from  the 
record,  are  In  substance  these:  The  lands 
In  question  lie  within  the  belt  and  form  a 
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part  of  the  Uen  land  grant  made  by  tbe  gov- 
enunent  of  the  United  States  to  the  Northern 
Pacific  Ballroad  Company.  In  the  Bnmmer 
of  1891  tbe  land  was  occapled  by  one  Hughes, 
who  had  made  certain  Improvements  there- 
on. The  appellant  Hugh  McCool,  desiring 
the  property,  purchased  Hughes'  improve- 
ments and  his  possessory  or  "squatter"  right 
for  the  sum  of  $800,  paying  "a.  part  of  the 
purchase  price  in  cash  and  giving  his  note, 
payable  at  a  future  date,  for  the  remainder. 
In  the  fall  of  the  same  year,  McCool  met  tlie 
respondent  and  her  husband,  who  were  then 
with  their  family  camping  on  a  small  creek 
near  the  land  In  question.  They  were  search- 
ing for  a  tract  of  land  which  they  could 
homestead  or  purchase^  The  hustend  of 
the  respondent  and  McCool  were  first  cons- 
ins,  and  had  formerly  been  neighbors  in  the 
county  of  Walla  Walla.  On  learning  their 
errand,  McCool  suggested  that  they  move  on- 
to the  land  that  he  had  ^«cently  purchased 
of  Hughes.  On  the  next  day,  McCool  and 
O'Donnell  rode  over  to  look  at  the  land,  and 
shortly  thereafter  O'Donnell  moved  thereon 
with  bis  family.  No  WTittng  passed  hetween 
tbe  parties  evidencing  the  conditions  under 
wUch  iKissession  of  the  property  was  given 
O'Donnell,  and  the  living  witnesses  (O'Don- 
nell, the  husband,  having  since  died)  have  no 
very  distinct  recollection  of  the  conditions. 
Mrs,  O'Donndl  testified  that  they  pnrchased 
the  property  from  him,  while  McCool  testified 
that  be  merely  "let  them  take  it  If  they 
would  care  for  any  stock  I  had  there,  and 
keep  up  the  randL"  It  is  in  evidence,  how- 
ever, that  O'Donnell  had  at  that  time  a 
considerable  sum  of  money  on  deposit  with 
the  Big  Bend  National  Bank  of  Davenport, 
and  that  he  gave  McCool  privilege  to  draw 
npon  the  deposit  to  the  extent  of  $900.  Can- 
celed checks  in  the  record  show  that  he  drew 
npon  the  fund  to  the  extent  of  ¥680,  and, 
while  McCool  testifies  that  this  is  aU  he  re- 
ceived from  Uie  fund,  Mrs.  O'Donnell  pro- 
duced a  check  for  an  additional  $200,  drawn 
by  her  husband  payable  to  himself,  whldi 
she  says  was  drawn  for  McGool's  use,  and 
the  money  paid  over  to  him.  .  These  checks 
were  all  di^wn  during  the  fall  of  the  year 
1891. 

After  taking  possession  of  the  land,  the 
O'Donnells,  within  the  next  few  years,  plac- 
ed valuable  improvements  on  the  property. 
They  fenced  the  entire  tract,  erected  a  nine- 
room  bouse  thereon,  built  a  substantial  bam, 
a  stock  shed,  and  other  outbuildings,  planted 
an  orchard  of  60  or  60  fruit  trees,  and  clear- 
ed, broke  the  sod,  and  placed  under  cultiva- 
tion some  75  acres  of  the  remaining  land; 
Improvements  valued  by  the  witnesses  at 
from  $2,500  to  $3,500.  The  respondent  and 
her  husband  resided  upon  and  maintained 
possession  upon  the  land  until  his  death  in 
1898.  Since  that  time  the  respondent  has 
maintained  such  possession,  actually  resid- 
ing upon  the  land  for  the  entire  period,  ex- 
■^pt  some  4^  years  between  19(^  and  1808, 


when  she  resided  npon  a  homestead  die  had 
entered  npon  government  land. 

On  May  1, 1896,  McCool  entered  Into  «  <aa- 
tract  with  the  Korthem  Pacific  Bailwky 
Company,  the  snoceeaor  in  interest  at  dw 
Korthem  Pacific  RaUraad  Company,  for  the 
purchase  of  the  land.  The  consldenitiaD 
named  in  the  contract  was  $610  to  be  paid  ia 
annual  {Mrtial  payments  extendlns  over  a 
period  of  ten  years.  The  final  payment  was 
not  made,  however,  nntll  the  year  1900.  At 
that  time  McCool  was  indebted  in  consider- 
able sums  to  the  req>ondent  tbe  First  Nation- 
al Bank  of  Walla  Walla.  Tbe  bank  also 
seems  to  have  advanced  to  him  the  money 
necessary  to  make  the  final  paymoit.  But, 
be  this  as  It  may,  tbe  deed  from  tbe  railway 
company  for  tbe  land  ran  directly  to  tlie 
bank  as  security,  as  both  McCool  and  the 
bank  concede,  for  tbe  Indebtedness  at  that 
time  owing  from  McCool  to  the  bank.  Mc- 
Cool paid  all  of  the  taxes  assessed  against  tbe 
propoly  from  the  time  the  O'Donnells  moved 
thereon  until  the  year  1909.  He  also  testified 
that  he  had  repaid  all  of  the  money  advanc- 
ed him  by  O'Donnell,  although  his  testimony 
In  that  respect  is  disputed  by  Mrs.  O'Donnell. 
During  the  first  years  of  the  O'DMmell'a 
occupancy,  McCool  pastured  a  number  of 
cattle  on  the  premises  and  the  sorroonding 
country  which  were  fed  and  cared  for  by  the 
O'Donnells  during  the  winter  season;  and 
during  the  entire  period  he  has  pastured 
work  horses  and  saddle  horses  thereon,  which 
were  likewise  cared  for  by  the  O'Donnells, 
some  of  such  horses  being  on  the  premises  at 
the  time  of  the  trial. 

In  1902,  James  O'Donnell,  a  son  of  tbe  re- 
spondent, wrote  McCool  inquiring  what  he 
wanted  for  the  ranch,  saying,  "If  yon  dont 
want  too  much,  I'm  going  to  try  to  buy  It" 
In  1909,  the  construction  of  a  high  •school 
building  was  contemplated  in  the  school  dis- 
trict of  which  the  premises  formed  a  part, 
and  considerable  interest  was  manifested  by 
the  people  of  the  district  as  to  the  place  ot 
its  location.  One  of  the  sites  selected  aa 
suitable  was  near  the  boundary  of  the  prem- 
ises, and  one  of  the  objections  to  the  selec- 
tion of  the  site  seems  to  have  been  tbe  lack 
of  water.  To  overcome  this  difficulty,  Mr*. 
O'Donnell  proposed  to  allow  them  to  pipe 
water  from  a  spring  arising  on  tbe  prem- 
ises, and  to  that  end  she  wrote  a  letter  to 
McCool,  dated  August  Slst,  asking  him  to 
consent  to  a  grant  of  the  prlvil^e.  In  the 
letter  she  says: 

"I  am  writing  you  in  regard  to  onr  consoK" 
dated  high  school.  I  would  like  very  much  if 
you  [could]  be  here  on  the  13  of  Sept  to  votn 
where  it  [is]  to  be  located.  There  are  two 
sites  at  FruiUand,  one  joins  this  place,  •  •  • 
and  the  only  drawback  is  the  water.  Hugh,  if 
you  can't  come,  if  you  will  give  me  the  privilcga 
to  give  enough  water  for  the  schoolhousej  I  think 
■we  will  get  the  school.  •  •  •  We  will  never 
miss  the  water  they  will  take  for  the  school- 
house,  •  •  •  they  haul  water .  all  the  time 
for  to  drink  from  here.  Tbe  well  water  is  not 
good,  that  is  why  they  want  water  from  tho 
spring.     1  know  if  yott  were  here  you  would 
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let  them  have  it.  •  *  •  Let  me  kno'#  before 
the  13  of  Sept.  and  try  and  come  if  you  can. 
It  is  money  in  our  pockets." 

It  Is  true  Mrs.  O'Donnell  denies  writing 
certain  of  the  sentences  we  hare  quoted,  but 
In  tbis  we  are  afraid  she  has  not  been  entire- 
ly frank.  Before  her  attention  was  called 
to  the  contents  of  the  letter,  she  admitted 
that  the  signature  to  the  letter  was  hers  and 
that  the  letter  was  In  her  handwriting.  Un- 
fortunately, the  original  was  lost  during  the 
course  of  ttie  trial,  and  the  letter  la  In  the 
record  by  copy,  and  we  have  not  the  privi- 
lege of  personally  inspecting  it;  but  neither 
she  nor  any  one  else  pretends  to  say  that  the 
objectionable  sentences  were  ■  interlined,  or 
that  they  appeared  to  lie  in  a  different  hand- 
writing from  that  of  the  main  body  of  the 
letter  which  she  admits  having  written. 
'Without  further  comment,  it  is  sufficient  to 
Bay  that  we  have  no  doubt  of  the  genuine- 
ness of  the  letter.  In  the  record  Is  another 
letter  which  was  writtoi  by  a  son-in-law  of 
Mrs.  O'Donnell  concerning  the  same  matter. 
In  this  letter,  he  speaks  of  the  premises  as 
property  In  which  McCool  has  an  interest; 
saying  that  he  writes  at  the  request  of  the 
directors  of  the  different  school  districts  In- 
terested, as  they  wished  to  know  what  he 
would  ask  for  the  right  to  pipe  water  from 
the  spring  on  the  premises  to  a  contemplat- 
ed school  building. 

On  October  7,  1911,  the  appellant  bank  be- 
gan an  tvction  to  foreclose  the  lien  evidenced 
by  the  deed  to  It  from  the  railway  company, 
alleging  the  deed  to  be  a  mortgage.  To  this 
action  McCool  and  wife  alone  were  made  par- 
ties defendant,  and,  McCool  and  wife  making 
default  therein,  a  decree  of  foreclosure 
against  them  was  entered  directing  a  sale  of 
the  property.  An  order  of  sale  was  issued 
on  the  decree,  when  the  present  action  was 
Instituted  for  the  purposes  and  with  the  re- 
sult before  stated. 

[1]  The  respondent  has  moved  to  dismiss 
the  appeal,  basing  her  motion  on  the  fact 
that  no  abstract  of  record  was  served  on  the 
respondent  at  or  before  the  time  he  was  re- 
quired by  statute  to  serve  his  opening  brief. 
But  an  examination  of  transcript  will  show 
that  the  appeal  to  this  court  was  taken  before 
the  statute 'requiring  the  service  of  abstracts 
went  into  effect.  The  statute  did  not  ii)  terms 
purport  to  apply  to  pending  appeals,  and  this 
court  construed  It,  when  formulating  rules 
of  procedure  under  it,  as  not  so  applying. 
We  are  still  of  the  opinion  that  the  construc- 
tion put  upon  the  statute  was  correct  The 
motion  therefore  must  be  denied. 

[2,  3]  It  is  the  appellants'  first  contention 
that  tiie  complaint  of  the  respondent  sets 
forth  two  Inconsistent  theories;  the  one 
founded  on  the  doctrine  of  adverse  posses- 
sion, and  the  other  on  the  doctrine  of  a  trust 
resulting  from  the  payment  of  the  purchase 
price.  At  the  opening  of  the  trial,  they  mov- 
ed the  court  to  require  the  respondent  to 
elect  upon  which  of  these  theories  she  would 


proceed.  The  court  denied  the  motion,  and 
Its  ruling  In  that  behalf  constitutes  the  first 
error  assigned.  But  we  think  'the  ruling 
without  error.  Conceding  that  the  facts  set 
forth  in  the  pleading  Justified  the  plaintiff's 
claim  of  title  to  the  property  in  issue,  first, 
on  the  ground  that  she  had  been  in  the  open, 
notorious,  and  adverse  possession  of  the  prop- 
erty under  a  dalm  of  right  for  the  period  of 
the  statute  of  limitations,  and,  second,  on  the 
ground  that  she  had  paid  the  purchase  price 
of  the  property  although  title  was  taken  In 
the  name  of  another,  no  rule  of  law  prevents 
her  from  Introducing  evidence  tending  to 
show  both  states  of  facts.  Both  could  be  true, 
and  to  prove  the  one  she  was  not  compelled 
to  contradict  the  other.  Hie  ultimate  in- 
quiry was  the  ownership  of  the  property,  and 
there  is  no  Inconsistency  in  urging  different 
sources  of  title  ail  of  which  lead  to  ultimate 
title  In  the  plaintiff  and  result  in  one  and 
the  same  Judgment  It  Is  not  a  case  of  tea 
election  of  remedies.  This  doctrine  applies 
only  to  cases  where  the  plaintiff  has  a  choice 
of  remedies  arising  out  of  the  same  state  of 
facts,  a  familiar  example  of  which  is  a  breach 
of  a  contract  to  perform  some  specific  under- 
taking, where  the  party  injured  may  choose 
between  the  remedy  of  damages  and  the 
remedy  of  specific  performance.  All  of  the 
cases  agree  that  the  two  remedies  cannot  be 
pursued  concurrently  in  the  same  action,  or 
even  concurrently  In  separate  actions;*  but 
no  case  that  has  'been  called  to  our  attention 
holds  that  a  plaintiff  may  not  plead  and  in- 
troduce proof  upon  different  states  of  facts 
to  establish  the  ultimate  issue,  although  the 
facts  may  call,  for  thef  application  of  differ- 
ent principles  of  law.  Such  was  our  holding 
in  Hutchinson  ▼.  Mt  Vernon  Water  &  Po^ 
er  Co.,  49  Wash.  469,  95  Pac  l<m,  where  It 
Is  said: 

"In  their  complaint  the  plaintiffs  based  their 
riRht  or  title  to  the  water  on  three  grounds: 
(1)  As  riparian  owners  on  the  water  course 
through  which  the  water  flowed ;  (2)  as  ap- 
propnators;  and  (3)  under  the  contract  as 
above  set  forth.  The  defendant  moved  the  court 
to  require  the  plaintiffs  to  separately  state  their 
several  causes  of  action,  and  later  to  require  the 
plaintiffs  to  elect  on  which  of  their  several  caus- 
es of  action  they  intended  to  rely.  These  mo- 
tions were  properly  denied.  In  actions  to  re- 
cover or  establish  rights  in  property,  each  in- 
dependent source  through  which  a  plaintiff 
claims  does  not  constitute  a  separate. cause  ot 
action.  The  ultimate  facts  upon  which  the 
plaintiffs  relied  for  a  recovery  in  this  case  were 
their  right  or  title  to  the  water  and  the  defend- 
ant's wrongful  interference  therewith.  This 
cause  of  action  was  one  and  indivisible,  regard- 
less of  the  sources  through  which  the  plaintiffs 
might  claim." 

See,  also,  Bemot  v.  Morrison,  81  Wash. 
538,  143  Pac.  104. 

The  trial  court  made  no  findings  of  fact  on 
the  merits  of  the  case,  and  we  have  l)een  un- 
able to  gather  from  the  record  the  precise 
ground  upon  which  the  decree  was  rested. 
Two  possible  grounds  are  suggested  on  which 
the  decree  may  rest,  that  of  adverse  posses- 
sion, and  that  of  a  resulting  trust    Ii  is  on 
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the  first  of  these  tbat  the  respondent's  .coun- 
sel principally  rely  to  sustain  the  decree,  and 
this  claim  we  shall  first  notice. 

[4,  f  ]  Undoubtedly,  the  respondent  has  been 
In  possession  of  the  premises  for  a  sufficient 
length  of  time  to  cover  the  period  of  the 
statute  of  limitations,  and  it  may  be  conced- 
ed that  her  x>ossession  has  been  open  and 
notorious.  But  these  conditions  alone  do  not 
satisfy  the  statute.  In  this  state,  possession 
of  real  property  to  ripen  into  title  must  not 
only  be  open  and  notorious,  but  it  must  be 
under  color  of  title  or  claim  of  right  and  ad- 
verse to  all  other  claimants.  The  facts  recit- 
ed, we  thlnli,  conc'^sively  show  that  the  re- 
spondent's possession  of  this  property  has  not 
been  adverse  to  McCool.  Not  only  has  she 
recognized  during  the  entire  period  of  her 
possession  his  right  to  pasture  stocl;  upon  the 
'  premises,  but  her  letter  of  August  31,  1900, 
from  which  we  have  quoted,  clearly  shows 
that  she -then  thought  that  he  had'  such  an 
interest  in  the  property  as  to  prevent  her 
from  conveying  full  title  to  the  water  arising 
thereon  for  the  use  of  the  contemplated  high 
school.  The  letter  of  her  son  written  some 
years  before  this  period,  and  the  letter  of  her 
Bon-in-law,  written  during  the  period,  bear  evi- 
dence that  her  immediate  family  did  not  un- 
derstand that  she  claimed  to  be  or  was  the  sole 
owner  of  the  property.  True,  none  of  these  let- 
ters-recognize an  absolute  ownership  in  Mc- 
Cool— that  of  the  respondent,  since  she  speaks 
of  the  contemplated  grant  as  being  "money  In 
our  pockets,"  and  the  water  taken,  as  "water 
we  will  never  miss,"  indicates  rather  a  Joint 
or  common  interest  than  absolute  ownership 
— but  there  is  nevertheless  in  each  of  them  a 
recognition  of  some  interest  in  McCool,  and 
any  such  recognition  Is  contrary  to  a  claim 
of  adverse  possession  to  the  whole  of  the 
property.  The  fact,  also,  that  McCool  only 
recently  paid  that  part  of  the  purchase  price 
of  the  land  necessary  to  acquire  title  from 
the  railway  company,  and  paid  the  taxes  on 
the  whole  of  the  property  for  the  entire  peri- 
od of  the  respondent's  possession,  with  re- 
spondent's acquiescence  and  knowledge.  Is  al- 
so very  persuasive  of  the  conclusion  that  the 
respondent  had  not  made  it  clear  to  McCool 
tb&t  her  possession  was  adverse  to  liis  inter- 
ests. Our  conclusion  is  that  the  decree  can- 
not rest  on  the  rule  of  adverse  possession. 

[6-S]  Nor  do  we  think  the  decree  can  be 
rested  in  its  entirety  on  the  alternative 
ground  suggested  by  the  respondent  A  "re- 
sulting trust"  is  a  trust  implied  by  law  from 
the  transactions  of  the  parties.  It  never 
arises  out  of  contract  or  agreement  that  Is 
legally  enforceable,  "but  arises  by  implication 
of  law  from  their  acts  and  conduct  apart 
from  any  contract,  the  law  Implying  a  trust 
where  the  acts  of  the  party  to  be  charged  as 
trustee  have  been  such  as  are  in  honesty  and 
fair  dealing  consistent  only  with  a  purpose  to 
hold  the  property  in  trust,  notwithstanding 
such  party  may  never  have  agreed  to  me 


trust  and  may  have  really  Intended  to  redst 
it"  39  Cyc.  104,  WhUe  such  a  trust  may 
arise  from  other  transactions,  it  has  its  most 
frequent  application  to  transactions  where 
one  party  pays  the  purchase  price  of  proper- 
ty and  title  thereto  is  taken  in  another.  In 
the  case  before  us.  If  there  Is  a  resulting 
trust  at  all.  It  arises  in  this  latter  way.  But 
in  any  view  of  the  evidence  it  la  clear  that 
neither  the  respondent,  nor  her  husband,  nor 
both  together,  paid  the  entire  purdiase  price 
of  the  property.  There  could  not  thereforp 
be  title  In  rest)OGdent  in  virtue  of  a  resulting 
trust  to  the  whole  of  the  property. 

But  there  may  be  a  resulting  trust  In  land 
to  a  part  less  than  the  whole.  Croup  ▼.  De- 
Moss,  78  Wash.  128,  138  Pac.  671.  When  one 
party  makes  an  oral  contract  with  another 
that  the  latter  shall  buy  a  specific  tract  of 
land  on  their  common  account,  furnishing 
him  with  an  aliquot  part  of  the  money  re- 
quired for  the  purpose,  and  he  purchases  the 
property,  but  in  violation  of  the  agreement 
takes  the  title  in  his  own  name  or  in  the 
name  of  a  third  person,  a  trust  results  in  fa- 
vor of  the  first  person  for  such  aliquot  part 
Bailey  V.  Hemenway,  147  Mass.  326,  17  N.  E. 
645.  The  evidence  convinces  us  that  such 
.was  the  condition  here.  McCool  bad  paid 
$800  to  procure  the  release  of  Hughes.  The 
sum  of  $640  was  required  to  procure  the  in- 
terest held  by  the  railway  company.  O'Don- 
nell  placed  to  McCool's  use  $900.  Of  this 
sum  McCool  concededly  applied  to  his  use 
$640,  and  there  Is  reason  to  believe  that  he 
so  applied  $200  more.  In  addition  to  this, 
O'Donnell  entered  into  possession  of  the  pr<^ 
erty  and  at  once  began  to  place  thereon,  and 
within  a  short  time  did  place  thereon,  valua- 
ble and  permanent  improvements.  The  jiar- 
tles  have,  also,  down  to  a  very  recent  period 
of  time,  recognized  common  interests  in  each 
other  in  the  property.  It  is  not  reasonable 
to  suppose  that  all  this  was  done  with  the 
idea  that  O'Donnell  was  to  be  the  mere  ten- 
ant at  sufferance  of  McCool.  On  the  con- 
trary, the  transactions  carry  the  idea  of  per- 
manent rather  than  transient  Interests. 
After  this  lapse  of  years,  it  cannot  of  course, 
be  known  with  absolute  certainty  the  exact 
proportions  each  of  the  parties  ^Invested  to 
the  purchase  price  of  the  property ;  but  look- 
ing to  the  indisputable  evidence,  not  regard- 
ing too  closely  that  depending  upon  the  un- 
certain memories  of  the  parties,  the  mind  is 
led  to  the  conclusion  that  the  parties  intend- 
ed to  invest  therein  in  equal  moieties.  That 
the  amounts  were  very  nearly  equal  we  think 
is  proven,  and  that  it  Is  no  injustice  to  either 
of  the  parties  to  so  regard  it  A  trust  there- 
fore results  In  the  respondent  for  an  undivid- 
ed half  interest  in  the  property. 

The  conclusion  readied  requires  a  modifi- 
cation of  the  Judgment  The  title  to  an  un- 
divided half  interest  only  should  have  been 
quieted  in  the  respondent  and  a  sale  permit- 
ted as  to  the  other  undivided  half. 

The  decree  is  reversed,  and  the  cause  le- 
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-manded,  with  Instructions  to  modify  the  de- 
cree accordingly. 

MORRIS.  C.  J.,  and  MAIN  and  ELLIS,  3J., 
concur. 

(89  Wash.  619) 
FREEBORN   ▼.   CHEWELAH   COPPER 
KING  MINING  CO.    (No.  12848.) 
(Supreme  (3onrt  of  Washington.    Feb.  7,  1916.) 

1.  Afpbai.  and  Ebbob  «=s»580— Ricobd— Ab- 

8TBACT. 

Where  the  case  comes  up  on  a  transcript  of 
less  than  100  pages,  containing  the  pleadings, 
no  abstract  of  the  record  is  necessary. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  2574;    Dec  Dig.  «=5580.] 

2.  PABTIKB     iS=»95— MiBNOMEB— AWtWDMBNT— 

CoBPORATB  Name. 

Where  it  was  clearlv  the  intention  of  the 
plaintiffs  to  sue  the  "Chewelah  Copper  King 
Company,"  the  president  of  which  was  served, 
the  court  properly  authorized  amendment  of 
the  complaint  against  the  "Copper  King  Mining 
Company,   a  corporation." 

[Ed.  Note.— For  other  cases,  see  Parties, 
Cent  Dig.  Si  160-166;   Dec  Dig.  <S=>95.] 

S.   COBFOXATIORS   $=>508— APPEARANCK  —  Alf- 
BWKR   IN    GENBHAI.   DENIAI.. 

Where  defendant  corporation,  after  being 
■erred  through  its  president  and  notified  of  the 
amendment  of  the  complaint  correcting  a  mis- 
nomer of  defendant,  elected  to  stand  upon  its 
amended  answer  which  was  a  general  denial, 
there  was  a  sufficient  appearance  to  give  the 
court  jurisdiction. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  {{  2001-2005;  Dec.  Dig.  <©=>508.] 

4.  jTrDOMENT  €=107— Judgment  bt  Default 

— Pbopeiett. 

Where  defendant  corporation,  before  the 
default  judgment  against  it  was  signed  by  the 
conrt  filed  an  amended  answer,  denying  the  al- 
legations of  the  coQiplaint,  upon  which  it  elected 
to  stand,  on  plaintifrs  motion  for  default,  it  was 
the  eonrt's  duty  to  set  the  case  down  for  trial, 
and  a  default  judgment  for  plaintiff  was  im- 
properly granted. 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Cent  Dig.  f{  198-200;   Dec.  Dig.  <e=!>107.] 

Department  1.  Appeal  from  Superior 
Court,  Stevens  County;  W.  H.  Jackson, 
Judge. 

Action  by  Thomas  Freeborn  against  the 
Chewelah  Copper  King  Mining  Company. 
From  a  default  Judgment  for  plaintiff,  de- 
fendant appeals.  Reversed,  and  cause  re- 
manded. 

S.  P.  Domer,  of  Spokane,  for  appellant 
R.  A.  Thayer,   of  ColrlUe,   for  respondent 

MOUNT,  J.  [1]  This  Is  an  appeal  from  a 
default  Judgment  entered  against  the  appel- 
lant The  respondent  moves  to  dismiss  the 
appeal  because  the  appellant  has  not  made  an 
abstract  of  the  record.  The  case  comes  up 
on  a  transcript  containing  the  pleadings  In 
the  case,  and  does  not  contain  100  pages.  No 
abstract  was  therefore  necessary.  The  mo- 
tion Is  therefore  denied. 

The  action  was  begun  to  foreclose  certain 
liens  of  laborers  upon  mining  property  al- 
leged to  be  owned  by  the  appellant     The 


appellant  was  designated  In  the  complaint 
as  the  CJopper  EClng  Mining  Company,  a  corpo- 
ration. Service  of  the  summons  and  com- 
plaint was  made  upon  S.  P.  Domer,  president 
of  the  Chewelah  Copper  King  Mining  Com- 
pany, a  corporation.  After  service  of  the 
complaint,  Mr.  Domer  appeared  as  attorney, 
and  filed  a  demurrer  to  the  complaint,  and 
thereafter  an  answer ;  and  later  an  amended 
answer.  In  which  It  was  alleged  that  the 
Copper  Ellng  Mining  (^mpany  had  been  dis- 
solved by  operation  of  law  by  its  failure  to 
pay  the  state  license,  and  that  prior  to  its 
dissolution  it  sold  and  disposed  of  all  Its 
assets.  The  amended  answer  then  denied  all 
the  allegations  of  the  complaint  Thereafter, 
upon  showing  made,  the  trial  court  permit- 
ted the  complaint  to  be  amended  by  insert- 
ing the  word  the  "Chewelah"  before  the  name 
"Copper  E^ing  Mining  Company,"  so  that  the 
complaint  as  amended  was  against  the  "Che- 
welah Copper  King  Mining  Company,  a  cor- 
poration." Thereafter,  upon  motion  of  the 
plaintiff  for  default,  the  court  ordered  as 
follows: 

"The  Chewelah  CJopper  King  Mining  Com- 
pany, a  corporation',  is  hereby  ordered  and  di- 
rected to<  elect,  and  advise  the  court  of  its  ac- 
tion, within  five  days  from  the  date  of  this  or- 
der, whether  or  not  it  will  stand  upon  its  orig- 
inal answer  on  file  herein,  or  further  plead  in 
said  cause;  and,  in  the  event  that  said  defend- 
ant fails  to  elect  within  the  time  herein  speci- 
fied, then  in  that  instance  said  motion  for  de- 
fault shall  be  granted,  without  further  notice." 

This  order  was  dated  October  7,  1914. 
Thereafter  on  the  13th  day  of  October,  1914, 
Mr.  Domer  appeared  and  filed  an  election  to 
stand  upon  the  amended  answer  theretofore 
filed  In  the  case.  Thereafter,  on  the  next 
day,  the  trial  court  ertered  a  Judgment  by 
default,  from  which  this  appeal  Is  prose- 
cuted. 

[2,  3]  It  Is  strenuously  argued  by  the  ap- 
pellant that  the  plaintiff  has  sued  tiie  wrong 
company;  and  authorities  are  dted  that  in 
such  a  case  the  complaint  is  of  no  effect  and 
the  court  should  have  dismissed  the  action, 
because  It  had  no  Jurisdiction  of  the  defend- 
ant But  in  this  case,  while  the  defendant 
was  named  as  the  "Copper  King  Mining  Com- 
pany, a  corporation,"  the  record  shows  that 
the  president  of  the  "Chewelah  Copper  King 
Mining  Company"  was  served;  and  it  was 
clearly  the  Intention  of  the  parties  to  sue 
the  Chewelah  Copper  King  Mining  Company. 
Under  the  showing  which  was  made,  we 
think  the  court  properly  authorized  an  amend- 
ment of  the  name;  and  that  when  the  de- 
fendant, after  being  served,  and  notified  of 
the  amendment,  elected  to  stand  upon  the 
amended  answer  which  had  been  filed,  and 
which  was  a  general  denial,  that  was  a  suf- 
ficient appearance. 

[4]  But  we  are  satisfied  the  court  erred  In 
granting  a  default  Judgment  Before  the  de- 
fault Judgment  was  signed  by  the  court  the 
appellant  had  on  file  an  amended  answer  de- 
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njlog  the  allegations  of  the  complaint  He 
Had  elected  to  stand  npon  that  answer.  In 
short,  the  issues  were  made  up ;  and  it  was 
the  duty  of  the  court  to  set  the  case  down 
for  trial,  and  not  grant  a  Judgment  by  de- 
fault under  those  conditions. 

The  Judgment  Is  therefore  reversed,  and 
the  cause  remanded  for  trial  upon  the  com- 
plaint and  amended  answer. 

MORRIS,  C.  J.,  and  CHADWICK,  FDL- 
LEBTON,  and  ELLIS,  JJ.,  concur. 


(8»  Wash.  597) 

KILLINGSWORTH  ▼.  KEEN.     (No.  13247.) 

(Supreme  Court  of  Washington.    Feb.  IB,  191&) 

L  HUSBAWD  AHD  Wira  «=>10!i-TOBTB— LlA- 
BILITX. 

Under  Rem.  &  Bal.  Code,  I  5829,  providing 

that  damages  may  be  recovered  from  a  married 
woman  for  all  injuries  committed  by  her,  but 
that  her  husband  shall  not  be  responsible  there- 
for, except  where  be  would  be  Jointly  responsible 
if  the  marriage  did  not  exist,  a  chauffeur,  whose 
wife  took  his  employer's  car  and  damaged  it, 
is  not  liable  for  her  tortious  act 

[Ed.  Note. — For  other  cases,  see  Husband  and 
Wife,  Cent  Dig.  {  132;    Dec.  Dig.  «=>102.] 

2.  Husband  and  Witb  «=>102,  26&-Tobtb— 

Ijabiutt. 

Where  Uie  wife  of  a  chauffeur  took  his  em- 
ployer's car  and  damaged  it,  the  act  was  tor- 
tious, and  the  husband  and  the  community  prop- 
erty were  not  liable;  nor  could  they  be  made 
liable  by  an  attempted  waiver  of  the  tortious 
aspect  by  the  emplover  and  suit  on  the  contrac- 
tual aspect  unless  the  chauffeur  consented. 

[Ed.  Note. — For  other  cases,  see  Husband  and 
Wife,  Cent  Dig.  S|  132,  562;  Dec.  Dig.  <3=> 
102,  268.] 

8.   HnSBAND    AND    WiFK    ®=»270—TOBTS— AC- 
TIONS—PLEADING. 

Where  the  wife  of  a  chauffeur  took  his  em- 
ployer's car  and  damaged  it  and  in  the  employ- 
er's action  he  pleaded  that  the  taking  nvas  "for 
the  benefit  of  the  marital  community,"  the 
pleading  was  insufficient  to  show  liabili^  of  the 
husband  or  the  community,  since  the  wife's  tort 
was  presumptively  not  for  the  benefit  of  the 
community,  and  facts  must  be  pleaded  to  disturb 
the  presumption. 

[Ed.  Note.— For  other  cases,  see  Husband  and 
Wife,  Cent  Dig.  {  564 ;   Dec.  Dig.  <S=3270.] 

4.  PiXADiNO  *=»&— Conclusions  or  Law- 
Facts— Sufficienct. 

Although  conclusions  of  law  pleaded  in  com- 
pany with  facts,  though  defectively  set  out  may 
be  good  against  demurrer,  they  cannot  be  ap- 
lield  when  pleaded  without  sustaining  facts. 

[Ed.  Note. — For  other  cases,  see  Pleading, 
CJent  Dig.  {  29;    Dec.  Dig.  <S=>9.] 

Department  2.  Appeal  from  Superior  Court, 
King  County;    Kenneth  Mackintosh,  Judge. 

Action  by  IT.  Killingsworth  against  F.  W. 
Keen,  in  which  defendant  interposed  a  coun- 
terclaim. Demurrer  to  the  counterclaim  was 
sustained,  and  defendant  appeals,  assigning 
error  to  that  order.    Judgment  affirmed. 

Israel  &  Kohlhase,  of  Seattle,  for  appel- 
lant 

BAtTSMAN,  J.  Keen,  sued  by  his  chauf- 
feur for  wrongful  discharge  outside  of  the 


state,  sets  up  as  a  counterclaim  that  the 
chauffeur's  wife  took  another  antomoblle  of 
Keen  out  of  his  garage,'  and  used  it  **f  or  tb« 
benefit  of  the  marital  commimity  of  the 
plaintiff  and  herselT*  for  a  period  of  foar 
hours,  during  which  time  she  damaged  it 
The  counterclaim  was  to  recover  the  valae  of 
its  use,  as  well  as  the  cost  of  the  repair. 
Plaintiff  demurred  to  this  as  an  attempt  to 
set  off  tort  against  contract  Error  is  as- 
signed on  the  lower  oonrf  a  sustaining  that 
demurrer. 

[1]  As  the  answer  does  not  show,  and  as  it 
is  not  claimed  in  argument  tliat  the  wife's 
taking  of  the  automobile  was  other  tlian 
tortious,  the  husband  and  the  community 
property  are  protected  against  liability  in 
that  respect  by  Rem.  &  Bal.  Code,  f  5829,  as 
follows : 

"For  all  injuries  oomitted  by  a  married  wo- 
man, damages  may  be  recovered  from  her  alone. 
and  her  husband  shall  not  be  responsible  there- 
for, except  in  case  where  he  would  be  jointly 
responsible  with  her  if  the  marriage  did  not 
exist." 

We  have  had  occasion  to  remark  In  a  snit 
upon  false  representations  by  a  wife  that  wa 
know  of  no  statute  making  the  -  community 
property  liable  for  them.  Strom  v.  Toklas, 
78  Wash.  223,  230, 138  Pac.  880. 

[2]  Appellant  argues  that  this  is  one  of 
those  torts  which  the  injured  party  may 
waive  in  its  tort  aspect  and  sue  upon  as  cre- 
ating an  implied  promise  to  reimburse  for 
value  appropriated.  Assuming,  but  not  de- 
ciding, that  Btill  it  cannot  be  applied  here. 
Keen  might  indeed,  be  permitted  to  do  this 
in  an  action  between  hhn  and  the  wife;  but 
here  he  is  in  litigation  with  a  third  person, 
protected  by  statute.  The  wife's  act  was 
a  tort  to  begin  with.  It  cannot  be  made 
contractual  against  the  hnsband,  unless  he, 
too,  waives  the  form  of  action. 

[3]  The  bare  and  general  allegation  *Yor 
the  benefit  of  the  marital  community"  does 
not  oblige  us  to  discuss  under  this  statute 
the  situations  in  which  a  husband  by  ac- 
quiescence, authorization,  acceptance  of  prot- 
its,  or  otherwise  may  be  estopped  to  ques- 
tion the  community's  or  bis  own  liability. 
The  tort  was  presumptively  not  for  the  ben- 
efit of  the  community,  and  facts  must  be 
pleaded  to  disturb  that  presumption. 

[4]  We  Iiave  sustained  conclusions  of  law 
against  demurrer  when  facts,  though  defec- 
tively set  out,  accompanied  that  conclusion. 
Harris  v.  Haiverson,  23  Wash.  779,  782,  63 
Paa  548.  But  to  sustain  them  utterly  with- 
out facts  is  contrary  to  the  whole  theory  of 
Code  pleading.  Freeman  v.  CentraUa,  67 
Wash.  142,  148,  120  Pac.  886,  Ann.  Ois. 
1913D,  780 ;  Longfellow  v.  Seattle,  76  Wash. 
509,  617,  136  Pac.  855;  Martin  t.  Olympla. 
69  Wash.  28,  124  Pac  214. 

Judgment  afiirmed. 

MORRIS,  C.  J.,  and  MOUNT,  BOL(X)MB, 
and  PARKER,  JJ.,  concur. 
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EALEZ  et  rix.  t.  SPOKANE  VALLEY  LAND 

&  WATER  CO.    (No.  12805.) 
(Supreme  Court  of  Washington.    Feb.  7,  1916.) 

Navioabue    Wateks    €=»40— Appbopeiation 
— Salk  of  Shobe  Land — Riohts  of  Gkar- 

TKES   AND   APPBOPBIATOB. 

The  state  having  anthorlzed  defendant  to 
appropriate  for  purpose  of  irrigation  the  waters 
of  a  navigable  lake  and  the  shore  lands  thereof, 

Elaintiffs  by  their  subsequent  purchase  of  such 
inds  from  the  state  took  them  subject  to  de- 
fendant's right  to  use  for  purpose  of  irrigation, 
so  that  its  mere  maintenance  of  the  water  to 
the  line  of  ordinary  high  water  gave  them  no 
right  of  action. 

[Ed.  Note.— For  other  cases,  see  Navigable 
Waters,  Cent  Dig.  i  245 ;   Dec  Dig.  «=40.] 

Department  1.  Appeal  from  Superior 
Conrt,  Spokane  County;  Henry  L.  Eennan, 
Jodge. 

Action  by  M.  3.  Eales  and  wife  against  the 
Spokane  Valley  Land.&  Wat^  Company. 
Judgment  for  def^idant,  and  plaintlOs  ap- 
peal.   Affirmed. 

Robertson  &  Miller  and  E.  W.  Hand,  all  of 
Spokane,  for  appellants.  Allen,  Winston  & 
Allen,  of  Spokane,  for  respondent 

MOUNT,  J.  This  action  was  brought  to 
recover  damages  alleged  to  have  occurred 
by  reason  of  the  overflowing  of  plaintiffs' 
lands  by  the  defendant  The  case  was  tried 
to  the  court  and  a  Jury.  At  the  conclusion  of 
all  the  evidence  the  conrti  discharged  the 
Jury  and  entered  a  Judgment  of  dismissal. 
The  plaintiffs  have  appealed  from  that  Judg- 
ment 

The  t&cta  are  substantially  as  follows: 
Liberty  Lake  Is  a'  navigable  body  of  water  in 
Spokane  county.  This  lake  has  no  natural 
outlet  except  at  extreme  high  water,  when  it 
overflows  at  the  north  end  through  a  small 
lake  known  as  Loomls  Lake,  toward  the  Spo- 
kane river.  Liberty  Lake  Is  fed  by  melting 
snows  in  the  spring  from  the  adjacent  hills, 
and  rises,  at  extreme  high  water,  to  a  point 
2,057  feet  above  sea  level.  Thereafter  the 
water  percolates,  or  evaporates,  until  late  In 
the  summer,  when  It  reaches  extreme  low 
water  at  about  2,050  feet  above  sea  leveL 

About  the  year  1900  the  predecessors  in 
interest  of  the  respondent  appropriated  un- 
der the  statute  50  cubic  feet  per  second  of 
time  of  the  waters  of  Liberty  Lake  for  the 
purpose  of  irrigating  lands  on  the  plateau 
between  the  lake  and  the  Spokane  river.  The 
respondent  company  has  succeeded  to  the 
rights  of  the  original  appropriator. 

In  the  year  1903  the  respondent  construct- 
ed a  dam  across  Liberty  Lake  at  the  point 
where  Liberty  Lake  flows  Into  Loomls  Lake; 
the  latter  lake  being  nonnavlgable.  The  pur- 
pose of  this  dam  was  to  store  the  water  in 
liberty  Lake  in  the  winter  and  the  spring 
seasons  for  use  In  Irrigation  later  in  the  sum- 
mer. The  top  of  this  dam  was  constructed 
at  about  the  p<dnt  of  ordinary  high  water  in 


Liberty  Lake,  and  some  2  feet  below  extreme 
high  water.  The  effect  of  this  dam  was  to 
hold  the  water  In  Liberty  Lake  for  a  longer 
I>erlod  during  the  dry  season  than  it  would 
ordinarily  maintain  the  higher  leveL  The 
meander  line  of  Liberty  Lake  was  fixed  by 
the  government  at  about  the  point  of  extreme 
high  water. 

The  rights  of  the  Northern  Pacific  Ball- 
road  Company  to  the  upland  bordering  on 
this  lake  attached  in  the  year  1884.  In  the 
year  1896  the  plaintiffs  purchased  under  a 
contract  from  the  Northern  Padflc  Railroad 
Company  fractional  section  25,  township  26 
N.,  range  45  E.  W.  M.,  bordering  on  Liberty 
Lake,  and  In  1900  received  a  deed  from  the 
railway  company  for  the  land. 

In  the  year  1009  the  commissioner  of  state 
lands  in  this  state  served  a  nodoe  upon  the 
plaintiffs  that  they,  being  the  upland  own- 
ers, would  have  60  days'  preference  right  to 
purchase  shore  lands  on  the  lake.  On  Janu- 
ary 8,  1913,  the  plaintiffs  entered  into  a  con- 
tract with  the  state  to  purdiase  the  shore 
lands  abutting  upon  the  lake.  These  shore 
lands  consisted  of  lowlands  at  the  south  end 
of  the  lake  which  at  extreme  high  water  are 
overflowed,  but  at  low  water  are  bare,  and 
may  be  usied  for  cultivation. 

The  record  shows  that  before  the  dam  was 
constructed  these  lowlands  would  become  dry 
about  the  1st  of  June,  and  thereafter  crops 
would  mature  thereon.  The  plaintiffs  have 
cleared  the  lands  and  have  cultivated  a  part 
thereot  The  effect  of  the  construction  of 
this  dam,  as  stated  above,  wa^  to  cause  the 
water  of  Liberty  Lake  to  be  held  for  a  lon- 
ger period  during  the  summer  season  upon 
these  lowlands,  and  the  plaintiffs  are  there- 
by prevented  from  raising  crops  thereon. 

The  trial  court,  under  these  facts,  was  of 
the  opinion  that  these  lands  were  shore 
lands,  and  that,  since  the  respondent,  under 
the  statute,  had  appropriated  the  waters  of 
the  lake  for  the  puriposes  of  irrigation,  and 
that  the  state  had  prior  to  the  sale  of  the 
shore  lands  to  the  appellants  authorized  the 
respondent  to  appropriate  the  shore  lands 
between  the  limits  of  ordinary  high  water 
and  ordinary  low  water  for  storage  purposes, 
the  use  of  the  shore  lands  for  that  purpose 
was  rightful,  and  that  the  plaintiffs  were 
therefore  not  entitled  to  recover.' 

That  Liberty  Lake  Is  a  navigable  lake  Is 
now  beyond  questton.  It  was  so  held  to  be 
in  Ealez  v.  Spokane  Valley  Land  &  Water 
Company,  42  Wash.  43,  84  Pac.  395;  Mad- 
son  V.  Spokane  Valley  Land  &  Water  Co., 
40  Wash.  414,  82  Pac.  718,  6  L.  R.  A.  (N.  S.) 
257 ;  and  Spokane  Valley  Land  &  Water  Co. 
V.  Jones  &  Co.,  53  Wash.  37,  101  Pac.  615. 
This  being  navigable  water.  It  Is  plain  that 
the  shore  lands  between  ordinary  high  water 
and  ordinary  low  water  were  the  property 
of  the  state.    State  Constitution,  art  17. 

No  claim  Is  made  that  these  shore  lands 
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were  patented  to  any  i>er8on  prior  to  the 
adoption  of  the  Constitution.  At  any  rate, 
tbere  is  nothing  In  the  record  In  this  case  to 
show  any  such  patent.  When  It  was  shown, 
therefore,  that  the  state  bad  authorized  the 
appropriation  for  the  storage  of  water  for 
the  purposes  of  Irrigation  prior  to  the  time 
the  state. sold  the  lands  to  the  plaintiffs,  the 
plalntlfTs,  'of  course,  took  with  notice'  of  that 
appropriation. 

In  Kalez  t.  Spokane  Val.  Land,  etc.,  Co., 
supra,  after  holding  that  this  lake  was  a 
navigable  lake,  this  court,  at  page  48  of  42 
Wash.,  at  page  396  of  84  Pac,  said: 

"The  state  would  have  the  right  to  make  such 
use  of  the  water  or  of  the  bed  of  said  lake  as 
to  it  would  seem  proper,  and  could  confer  upon 
this  respondent  the  rights  of  irrigation  sought 
to  be  exercised  by  it;  due  regard  being  had  to 
the  rights  of  others.  Were  it  made  to  appear 
that  the  dam  or  gates  erected,  or  alraut  to  be 
constructed,  by  the  respondent  had  or  would 
raise  the  water  above  the  ordinary  high-water 
line,  and  to  the  injury  of  appellants'  property, 
the  court  would  doubtless  furnish  relief.  *  •  • 
But  in  this  case  the  court  found,  and  properly 
we  think,  that  the  respondent,  in  retaining  the 
water  during  the  winter  months  as  aforesaid, 
had  not  caused  the  same  to  raise  above  the  line 
of  ordinary  high-water  mark,  and  that  it  bad 
not  in  the  summer  time  or  at  any  time  with- 
drawn a  sufficient  amount  of  water  to  lower  the 
lake  below  the  Une  of  the  ordinary  low-water 
mark.  These  things  being  true,  we  think  that 
the  respondent  has  acted  within  its  legal  rights, 
and  that  the  appellants  have  no  legal'  cause  of 
complaint." 

The  same  Is  true  lb  this  case.  The  evi- 
dence conclusively  shows  that  the  dam  in 
question  Is  two  feet  below  the  Une  of  high 
water,  and  at  about  the  Une  of  ordinary 
high  water.  The  evidence  also  conclusively 
shows  that  the  only  effect  of  the  dam  Is  to 
maintain  the  water  In  Liberty  Lake  for  a 
longer  period  than  It  would  naturally  re- 
main at  the  higher  level,  and  that  the  use  be- 
ing made  of  the  lake  for  storage  purposes 
was  within  the  lines  of  ordinary  high  water 
and  ordinary  low  water. 

In  the  case  of  State  ex  reL  Ham,  Tearsley 
&  Ryrie  v.  Superior  Court,  70  Wash.  442, 
126  Pac.  945,  In  referring  to  the  Kalez  Case, 
supra,  where  It  was  stated  that  the  govern- 
ment of  the  United  States  'could  not  dispose 
of  shore  lands  below  the  high-water  mark, 
but  that  such  lands  wonld  become  the  prop- 
erty of  the  state  under  section  2,  art.  17,  of 
the  state  Constitution,  we  said,  In  referring 
to  those  statements: 

"It  is  suggested  that  these  remarks  were  large- 
ly dictum,  and  not  necessary  in  the  decision  of 
tibat  case.  There  is  some  reason  for  that  sugges- 
tion in  view  of  the  facts  there  involved.  Never- 
theless the  view  there  expressed  seems  to  be  ful- 
ly in  accord  with  the  views  of  the  Supreme 
Court  of  the  United  States  as  expressed  in 
Shiveley  v.  Bowlby.  162  U.  S.  1  [14  Sup.  Ct. 
548,  38  L.  Ed.  331].  We  are  of  the  opinion 
that  common-law  riparian  rights  in  navigable 
waters,  if  it  can  be  said  that  the  common  law 
recognized  such  rights,  have  not  existed  or  been 
recognized  in  this  state  since  the  adoption  of 
our  Constitution ;  at  least  so  far  as  the  upland 
owner  having  any  right  to  occupy  In  any  way 


the  beds  or  shore  lands  of  such  waters  or  to  take 
from  such  waters  water  for  irrigation  as  against 
the  state,  its  grantees,  or  those  who  have  ap- 
propriated such  water  for  purposes  of  irrigatioa 
in  compliance  with  the  laws  of  the  state." 

It  follows  that,  when  the  state  authorized 
the  respondent  or  Its  preaecessors  in  interest 
to  appropriate  the  waters  of  this  navigable 
lake  and  the  shore  lands  thereof  for  purpos- 
es of  irrigation,  and  when  the  state  sold  the 
shore  lands  to  the  plaintiffs,  it  sold  only  the 
interest  it  then  had.  The  plaintiffs  acquired 
no  greater  right  They  took  the  lands, 
therefore,  subject  to  the  right  of  the  respond- 
ent to  use  them  for  purposes  of  irrigation. 
This  use,  if  within  the  limits  of  ordinary 
high  and  ordinary  Iqw  water,  is  a  rigtitfnl 
use  for  which  damages  cannot  be  claimed. 

We  are  satisfied,  therefore,  that  the  trial 
court  was  right,  and  the  Judgment  is  there- 
fore  affirmed. 

MORRIS,  C.  J.,  and  ELLIS,  FULLERTON, 
and  CHADWICE,  33.,  concur. 


(89  Wk8ii.  mi: 
NORTHWEST  MOTOR  00.  v.  BRAUND. 
(No.  13U4.) 

(Supreme    Court    oi    Washington.      Feb.    15, 
1916.) 

1.  cobpobations  ®=>499— aotiohs— rioht  to 
Sue— Payment  of  Fees. 

Where  a  corporation  failed  to  pay  its  an- 
nual  license  fee  required  by  Rem.  &  BaL  Code, 
f  3715,  until  after  trial,  but  did  pay  it  before 
the  argument  for  new  trial  or  entry  of  findings 
and  decree,  the  payment  was  snfBcient  compD- 
ance  with  the  statute  to  enable  it  to  conduct 
the  suit,  especially  where  the  defendant  thereia 
counterclaimed  and  took  judgment  thereon. 

[Ed.  Note. — For  other  cases,  see  CSorporations, 
Cent  Dig.  §g  1910,  1911,  1913-19».  2030; 
Dec.  Dig.  «=»499.] 

2.  Refobmatioit    or   iNSTBxniKnrs   9=>45  — 
B^AtJn— EviDKNCB — Weight. 

Where  a  party  to  a  contract  before  signing 
it  read  a  portion  of  it  and  objected  to  the  rate 
of  interest  provided,  though  he  alleged  and  the 
other  denied  that  he  was  told  it  was  only  a 
form,  and  the  other  party  testified  that  the 
whole  contract  was  read,  he  was  not  thereafter 
entitled  to  reformation  on  the  ground  of  fraud, 
where  fraud  was  not  shown  by  dear  and  aab- 
stantial  evidence. 

[Ed.  Note. — For  other  cases,  see  Reformation 
of  Instruments,  Cent  Dig.  §§  157-193;  Dec 
Dig.  <8=>45.] 

Department  2.  Appeal  from  Superior 
Court  Pierce  Ciounty;  Ernest  U.  Card, 
Judge. 

Action  by  the  Northwest  Motor  Com- 
pany against  Charles  Braund,  in  which  the 
defendant  filed  a  counterclaim.  Judgment 
for  defendant  thereon,  and  plaintiff  appeals. 
Reversed  and  remanded.  With  instructions. 

Knight  &  Muscek  and  George  R.  Blddle, 
all  of  Tacoma,  for  appellant  Burkey, 
O'Brien  &  Burkey,  of  Tacoma,  for  resp<Hident 

BAUSMAN,  J.  Action  at  law  tried  with- 
out a  Jury,  plaintiff  suing  ^or  the  balance 
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upon  a  conditloiial  sale  contract  of  a  second- 
band  automobile.  Defendant,  admitting  that 
he  had  made  the  contract,  answered  that  it 
contained  terms  expressly  excluding  guaran- 
ties, when  in  point  of  fact  it  should  have  con- 
tained those  guaranties.  Demanding  refor- 
matloh,  he  sets  up  violated  guaranty  of  work- 
manship, materials,  and  condition,  and  coun- 
terclaims for  damages.  Judgment  was  ren- 
dered in  his  favor  on  these  counterclaims. 

[1]  PlaintifTs  annual  corporation  license 
fee,  under  Rem.  &  Bal.  Code,  S  3715,  was 
unpiild  until  after  trial.  It  was,  however, 
paid  before  the  argument  for  new  trial  and 
before  the  entry  of  the  findings  and  the  de- 
cree. We  hold  this  to  be  a  sufficient  com- 
pliance with  the  statute  to  enable  plaintiff 
to  conduct  this  suit,  for  as  we  have  previous- 
ly held,  the  statute  is  but  a  revenue  measure 
and  we  have  no  hesitation  in  extending  to 
this  situation  the  doctrine  of  Eastman  v. 
Watson,  72  Wash.  532,  130  Pac.  1144.  There 
is  additional  reason  here  because  defendant 
has  not  only  counterclaimed,  but  takes  Judg- 
ment under  that  counterclaim  against  this 
plaintiff  in  consequence  of  which  plaintiff, 
being  forced  to  defend,  'is  in  substantially  a 
similar  situation  to  that  of  plaintiff  in  North 
Star  Co.  ▼.  Alaska  Co.,  68  Wash.  457,  460, 
123  Pac  605. 

[2]  The  lower  court  found  that  plaintiff 
signed  the  contract  under  false  assurance 
as  to  its  contents,  and  that  it  should  have 
contained  the  guaranties.  But  this  is  an- 
other case  in  which  we  must  insist  that 
fraud  be  made  out  by  the  substantial  weight 
of  the  testimony.  To  begin  with,  defendant 
not  only  was  able  to  read,  but  admits  that, 
before  signing  the  contract,  he  looked  into 
it  and  objected  to  the  rate  of  interest.  The 
others  refusing  to  change  it,  he  submitted 
to  that,  so  If  the  thing  does  not  speak  de- 
fendant's mind  the  fault  is  his  own. 

If  they  are  to  be  set  aside  or  altered  upon 
no  stronger  showing  than  is  made  here  the 
sanctity  of  writings  is  done  for.  Substan- 
tially the  most  that  can  be  said  of  defend- 
ant's testimony  is  that  at  the  time  of  the 
signing  he  did  not  read  the  contract  and  was 
assured  that  it  was  only  a  form.  But  the 
plaintiff  company  for  its  part  denies  this, 
claims  that  the  paper  was  actually  read  to 
the  man,  iJrodnces  the  writing  itself  with  his 
signature,  and  asserts  that  they  understood 
it  to  mean  what  It  says.  It  is  not  even  pre- 
tended that  cunning  or  unusual  means  were 
employed  to  keep  him  from  reading  the  con- 
tract No  man  shall  escape  his  bargain  on 
testimony  like  this.  It  is  to  avoid  Just  these 
disputes  that  contracts  are  put  in  'writing. 
To  overturn  these  there  must  be  not  merely 
some  though  roundly  asserted  testimony,  but 
a  preponderance  of  testimony,  substantial 
and  clear. 

The  cause  is  reversed,  with  instructions 
that  Judgment  be  entered  in  favor  of  plain- 


tiff as  requested  by  plaintiff  In  Its  iSrst  con- 
clusion of  law,  less  the  sum  of  $25  adjudged 
due  defendant  by  the  court  In  its  sixth  find- 
ing on  account  of  tools  constituting  a  part 
of  the  car  and  not  delivered  with  It  Re- 
manded accordingly,     i 

MORRIS,  O.  J.,  and  MAIN,  HOLCOMB, 
and  PABK£R,  JJ.,  concur. 


STATE  T.  BROWNLOW. 


(89  Wash.  682) 
(No.  13127.) 


(Supreme  Court  of  Washington.    Feb.  9, 1916.) 

1.  Cbikinai.  Law  «=3519—Bvidencb— Con- 
fession. 

The  confession  of  one  charged  with  grand 
larceny,  voluntarily  made  to  a  police  ofiScer 
while  under  arrest  and  in  jail,  though  she  was 
not  reminded  that  she  was  under  arrest,  that 
she  was  not  obliged  to  reply,  and  that  her  an- 
swers would  be  used  against  her,  was  admissi- 
ble. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {§  1163-1174;  Dec.  Dig.  <8=> 
519.] 

2.  Witnesses  «=>301— Fbiviuege  or  Defend- 
ant—Iufeaohino  Question. 

In  a  prosecution  for  grand  larceny,  the 
question  to  defendant  on  cross-examination 
whether  she  had  ever  suffered  conviction  before, 
to  which  she  answered  she  had,  was  not  an  in- 
vasion of  any  constitutional  right,  since  by  tak- 
ing the  stand  defendant  invited  the  question  to 
impeach  her  credibility. 

[Ed.  Note. — For  other  cases,  see  Witnesses, 
Cent  Dig.  §{  1043-1046;    Dec.  Dig.  «=3301.] 

3.  Witnesses  «=»S06— Appeal  and  Ekeob— 
Reservation  of  Gbounds  of  Review— Ob- 
jection TO  Question. 

In  a  prosecution  for  grand  larceny,  where 
defendant  did  not  object  to  the  question  to  her 
on  cross-examination  whether  she  had  ever  suf- 
fered conviction  l>efore,  she  acquiesced  therein. 
[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  {{  1053-1057 ;   Dec.  Dig.  «=>305.] 

4.  Crucinal   Law    «=3783— Triait-Insthdo- 

TION. 

In  a  prosecution  for  grand  larceny,  a  charge 
mentioning  that  there  was  evidence  introduced 
showing  previous  conviction,  but  that  it  was  no 
proof  of  defendant's  guUt  but  only  touched  her 
credibility,  was  proper. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  tf  1734, 1735, 1872-1876;  Dec. 
Dig.  <3=>783.]       • 

6.  Crikinai.  Law  €=>1056— Appeai.  and  Eb- 
BOB— Reservation  of  Grounds  of  Review 
—Instruction. 

A  defendant  in  a  criminal  case,  who  failed 

to  except  to  a  charge,  cannot  complain  thereof 

on  appeal. 
[Ed.    Note. — For    other   cases,    see    Criminal 

Law,  Cent  H  2668,  2670 ;   Dec.  Dig.  «=>105e.] 

Department  2.  Appeal  from  Superior 
Court  King  County;  Kenneth  MacKlntosh, 
Judge. 

Nellie  Brownlow  was  convicted  of  grand 
larceny,  and  she  appeals.    Affirmed. 

Will  R.  Thompson,  of  Seattle,  for  appel- 
lant Alfred  H.  Lundln,  John  D.  Ciarmody, 
and  Joseph  A.  Barto,  all  of  Seattle,  for  the 
State. 


^=>FOT  Other  cases  see  euue  topic  and  KKY-NUMBBR  In  all  Key-Numbered  Digests  and  Indexes 


Digitized  by 


Google 


1100 


164  PACIFIC  REPORTEB 


(Waah. 


BAUSMAN,  J.  m  Appellant,  convicted  of 
grand  larceny,  presents  as  a  first  grievance 
the  lower  court's  admitting  her .  confession 
made  to  a  police  officer  during  arrest  and  In 
jail.  The  confession  was  properly  admitted. 
It  was  not  necessary  to  remind  her  that  she 
was  under  arrest,  that  she  was  not  obliged 
to  reply,  and  that  her  answers  would  be 
used  a^dnst  her.  There  was  no  inducement, 
fear,  or  threat  The  statement  was  volun- 
tary. Rem.  &  BaL  Code,  !  2151;  State  ▼. 
Barker,  56  Wash.  510,  106  Pac.  133 ;  State  v. 
Royce,  38  Wash.  Ill,  80  Pac.  268,  3  Ann.  Cas. 
351 ;  State  ▼.  Wilson,  68  Wash.  464,  467,  123 
Pac.  795. 

[2-6]  Testifying  for  herself  she  was  asked 
on  croes-ezaminatlon  whether  she  had  ever 
snfFered  conviction  before,  to  which  she  an- 
swered that  she  had.  No  objection  was 
made.  Nevertheless,  It  Is  argued  that  here 
was  an  Invasion  of  a  constitutional  right 
The  court,  It  Is  said,  should  have  itself  pro- 
tected her.  This  we  cannot  sustain.  Defend- 
ant, taking  the  stand  on  her  own  behalf,  war- 
rants her  credibility  as  a  witness  and  Invites 
the  impeaching  question.  There  was  no  error 
In  that  question,  and  failure  to  object  to  it, 
moreover,  is  acqulesence.  The  situation  is 
clearly  not  that  in  State  v.  Jackson,  83  Wash. 
614, 145  Pac  470,  where  it  was  the  trial  Judge 
himself  who  put  certain  questions  and  where 
we  held  that  exceptions  against  his  course 
were  not  necessary  for  reasons  peculiar  to 
his  relation  to  trial.  Neither  did  the  Judge 
in  the  present  case  bring  himself  within  the 
rule  of  that  case  when  in  charging  the 
Jury  he  mentioned  that  there  was  evidence 
introduced  showing  previous  conviction,  for 
he  was  careful  to  add  that  It  was  no  proof  of 
defendant's  guUt  in  the  pending  trial  but 
only  touched  her  as  a  witness.  Besides,  to 
this  also  no  exception  was  taken. 

Judgment  affirmed. 

MORRIS,  C.  J.,  and  MOUNT,  H0IX30MB, 
and.PARKCR,  J  J.,  concur. 


(89  Waab.  609) 

ANEST  V.  COLUMBIA  ft  P.  a  R.  CO. 
(No.  12874.) 

(Supreme   Court    of    Washington.      Feb.    16, 
1916.) 

1.  CoinisBCB  «=>27— "Intkbbeate  Comuebcx" 
— Febsons  Enoaqed  in. 

One  inspecting  the  main  track  of  a  railroad 
engaged  in  intra  and  inter  state  commerce  is 
engaged  in  "interstate  commerce,"  and  an  action 
for  his  death  or  injury  falls  within  the  federal 
Smployers'  Liability  Act  (Act  April  22.  1908, 
c.  149.  35  Stat  65  (U.  S.  Comp.  St  1913,  U 
8667-8665). 

tEd.  Note.— For  other  cases,  see  C!ommerce, 
Cent  Dig.  J  25 ; .  Dec.  Dig.  <&=»27. 

For  other  deGnitiona,  see  Words  and  Phrases, 
First  and  Second  Series,  Interstate  (Tommerce.j 

2.  Railboads  <&=9357— Iktjubies  to  Pebsonb 
ON  Tracks— Duties  of  Pibeicen. 

The  degree  of  care  to  be  exercised  by  a 
locomotive  fireman  in  watching  the  track  is  the 


most  reasonable  care  under  existing  circnm- 
■tances,  taking  into  consideration  his  other  du- 
ties. 

[Ed.  .Note.— For  other  cases,  see  Railroate, 
Cent  Dig.  i  1235;   Dec.  Dig.  <3=3357.] 

3.  Mastbb  and  Sebvant  <S=s>145— Injuries  to 
Sebvant— Ddtt  of  Section  Man. 

Railroad  trains  have  the  right  of  war  over 
section  men,  and  such  men,  where  the  mJes  re- 
quire them  to  look  out  for  trains,  are  bound  to 
do  so. 

[£2d.  Note.— For  other  cases,  see  Master  and 
Servant.  Century  Dig.  i  288;  Decennial  Dig. 
«=»145.] 

4.  Masteb  and  Sebvant  9=3278— Injubies  to 
Sebvant. 

In  an  action  for  the  death  of  a  track  in- 
spector run  down  while  riding  on  a  speeder  l^ 
an  engine  which  was  proceeding  tender  first, 
evidence  held  to  warrant  a  finding  that  those 
in  charge  of  the  engine  were  guilty  of  negUgenca 
in  not  keeping  proper  lookout 

[Kd.  Note. — For  other  cases,  see  Master  and 
Servant  Cient  Dig.  {{  954,  956-958,  960-960, 
971,  9ra,  977;    Dec.  Dig.  <S=3278.] 

6.  Neoligbnce  ®s>101 — Goupabatitx  Nesu- 
OENCE  —  Intebstatb  Coumebce  —  Fkde&ai, 
Ejiplotebs'  Liabilitt  Act. 

Under  the  Federal  Employers'  Liability 
Act,  the  contributory  negUgence  of  an  injured 
or  deceased  servant  will  not  bar  recovery,  bat 
will  only  reduce  recovery  proportionally. 

[Ed.  Note. — For  other  cases,  see  Xeeligence, 
Cent  Dig.  H  85, 163,  164,  167 ;   Dec  Dig.  <3=> 

6.  Neguoenck  9=398— Covpakative  Neou- 
gencx— inju&ibs  to  sebvant. 

Where  the  rules  of  a  railroad  company  re- 
quired section  men  to  keep  a  lookout  for  trains, 
deceased,  who  was  inspecting  the  track  on  a 
speeder,  is  guilty  of  ne^igence  in.  not  maintain- 
ing a  lookout  for  trains,  regular  or  irregular. 
garticularly  where  he  wore  a  cap  which  covered 
is  ears  so  as  to  affect  his  hearing,  and  his  neg- 
ligence is  at  least  eqoal  to  that  of  the  railroad 
company  in  running  an  engine  backwards  with- 
out maintaining  a  proper  lookout 

[Ed.  Note. — For  other  cases,  see  Negligence, 
Cent  Dig.  H  93,  166 ;   Dec.  Dig.  ^998.] 

7.  Masteb  and  Sebvant  9=»226— Injxjkiks  to 
Sebvant— Assumption  of  Risk. 

While  a  section  man  inspecting  a  track 
used  for  interstate  commerce  who  was  required 
to  keep  a  lookout  for  trains  regular  and  irregu- 
lar assumes  the  risk  of  injury  from  trains,  he 
does  not  asume  the  risk  of  injury  from  tralna 
negligently  operated. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  H  659-667;  Dec.  Dig.  «=> 
226.1 

8.  Masteb  and  Sebvant  9=9l80— ISicplotxbs* 
Liabilitt  Act  —  Neolioence  of  Feixovt 
Servant. 

The  federal  Employers'  Liability  Act  has 
eliminated  the  defense  of  the  negUgence  of  fellovr 
servant. 

[Ed,  Note. — For  other  cases,  see  Master  and 
Servant  Cent  Dig.  ff  859-361.  363-388;  Dec. 
Dig.  «=9l80.1 

9.  Apfeai.  and  Ebbob  9=»877  •—  Rsnxw  — 
Habuless  Ebrob. 

As  in  an  action  under  the  federal  BmploT- 
ers'  Liability  Act  the  defendant  has  no  concern 
with  the  apportionment  of  the  award,  it  cannot 
complain  that  the  award  was  improperly  ap- 
portioned between  beneficiaries  entitled. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  SS  3660-3572 ;  Dec  Die.  9=» 
877.] 
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10.  APi-EAt  AND  Ersob  <^=9ll51— Detebmina- 

TION— POWBR  or  SirPSKUK  CotJBT. 

In  a  death  action  under  the  federal  Em- 
ployers' Liability  Act  tried  without  a  inry,  the 
Sapreme  Court  may,  where  no  deduction  for  the 
deceased's  contributory  negligence,  which  was 
equal  to  that  of  defendant  railroad  company, 
was  made,  make  such  deduction  from  the  award 
and  affirm  the  judgment;  the  case  being  tried 
de  novo  on  the  record. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  (§  44D8-4506 ;  Dec.  Dig.  i3=> 
1151.] 

Department  2.  Appeal  from  Superior 
Court,  King  County;  Kenneth  Mackliitosh, 
Judge. 

Action  by  Gust  Anest,  administrator  of  the 
estate  of  Keneages  Flengem,  deceased, 
against  the  Columbia  &  Puget  Sound  Rail- 
road Company.  From  a  Judgment  for  plaln- 
tifT,  defendant  appeals.  Modified  and  af- 
firmed. 

Farrel.  Kane  &  Stratton  and  Stanley  J. 
Padden,  all'  of  Seattle,  for  appellant  Re- 
Telle,  Revelle  &  Rerelle,  Higgins  &  Hughes, 
and  James  McCabe,  all  of  Seattle,  for  re- 
spondent. 

HOLCOMB,  J.  On  Sunday,  December  16, 
1912,  Keneages  Flengem,  while  employed  In 
Inspecting  appellant's  railroad  track  by  the 
order  of  hia  Immediate  superior,  the  section 
foreman,  was  killed.  He  was  riding  east- 
ward from  Renton  upon  a  "speeder,"  or 
handcar,  operated  by  himself  at  the  time. 
The  morning  was  cold  and  stormy,  and  the 
deceased  had  on,  when  found  Immediately 
after  the  accident,  a  Swedish  cap  with  flaps 
fastened  orer  his  ears  and  tied  under  his 
chin.  At  a  point  about  1,000  feet  east  of  a 
bridge  called  bridge  No.  7  there  la  a  curve 
to  the  south  In  the  track.  An  engine  with- 
out any  car  attached  was  backing  down 
across  the  bridge,  eastward  and  around  the 
curve,  at  a  speed  of  about  20  miles  per  hour. 
It  was  running  from  Renton  to  Maplewood 
Farm  to  "pick  up"  a  car.  There  were  on 
this  engine  the  engineer,  fireman,  and  a 
'  brakeman.  The  engineer  was  In  hla  place 
on  the  seat  box  at  the  right  side  of  the  en- 
gine when  facing  toward  Its  head  or  left 
side  of  It  as  It  was  going,  and  the  fireman 
and  brakeman  sat  on  a  seat  box  on  the  oppo- 
site side,  except  when  the  fireman  was  at- 
tending to  his  duties.  There  waa  no  man 
stationed  on  the  rear  of  the  tender  or  tank 
of  the  engine  to  ascertain  If  the  track  was 
clear  and  give  signals  to  the  engineer.  An 
engine  such  as  that  one,  running  as  It  waa, 
can  be  stopped,  according  to  the  condition  of 
the  track,  In  from  IfiO  to  300  feet,  if  properly' 
equipped.  The  engineer,  a  witness  for  plaln- 
titt,  said  that,  when  Just  at  the  end  of  and 
coming  Out  of  the  curve,  the  fireman  saw  the 
apeeder  ahead  on  the  track,  and  called  out 
to  the  engineer  to  whistle.  They  were  then 
about  two  car  lengths  from  the  speeder. 
He    Immediately     applied     the    emergency 


brakes,  and  brought  the  engine  to  a  stop 
within  about  300  feet  Before  Mopping  the 
locked  wheels  slid  some  distance,  and  the 
rear  of  the  engine,  being  the  end  of  the  tank, 
struck  the  speeder  upon  which  deceased  was 
riding,  knocking  him  off,  and  Inflicting  upon 
him  fatal  Injuries.  The  engineer  could  not 
see  the  speeder  before  the  fireman  called 
out,  because  he  was  on  the  left-hand  side  and 
In  the  bend  of  the  curve.  The  fireman  and 
brakeman  for  the  appellant  both  state  that 
they  did  not  see  the  speeder  until  the  mo- 
ment the  fireman  called  to  the  engineer.  The 
deceased  had  his  back  to  the  engine. 

The  evidence  Is  undisputed  that  the  track 
upon  which  deceased  was  riding,'  which  he 
was  Inspecting,  and  upon  which  be  was  killed, 
was  appellant's  main  line  track,  and,  although 
Its  railroad  lies  wholly  within  King  county, 
state  of  Washington,  It  was  then  being  used 
in  transporting  cars  that  went  out  of  the 
state  cdrrj'Lng  both  Intrastate  and  Interstate 
commerce.  The  deceased  waa  45  years  of 
age  at  the  time  of  his  death,  and  left  surviv- 
ing him  a  widow  and  three  minor  children, 
all  dependent  upon  him,  but  living  ]n  Greece. 

The  case  was  tried  to  the  court  without 
a  Jury,  and  the  court,  after  the  conclusion 
of  the  testimony,  and,  as  he  certifies,  "with 
the  consent  of  and  accompanied  by  both  par- 
ties hereto  and  their  respective  counsel,  ylew- 
ed  the  premises  where  the  accident  occurred, 
and  also  Columbia  &  Puget  Sound  engine 
No.  6,  which  ran  down  the  deceased."  There 
were  findings  and  conclusions  and  Judgment 
against  appellant  for  damages  In  the  sum  of 
$3,700,  apportioning  $2,835  thereof  to  the 
widow,  $115  to  a  minor  daughter,  $350  to 
one  minor  son,  and  $400  to  another  minor 
son. 

The  complaint  charges.  In  effect,  that  the 
appellant  was  negligent:  (1)  Because  It  fail- 
ed to  station  a  man  on  the  rear  of  the  en- 
gine to  ascertain  If  the  track  was  clear; 
and  (2)  because  it  failed  to  exercise  reason- 
able care  In  the  operation  of  Its  engine  and 
tender  to  avoid  the  collision  and  consequent 
Injury  to  the  decedent  after  the  company. 
Its  agents  and  officers,  became  aware  of  the 
presence  of  the  decedent  upon  Its  track.  The 
answer  pleads  assumption  of  risk  and  con- 
tributory negligence,  and  denies  the  allega- 
tions of  negligence,  relationship,  and  dam- 
ages, and  the  further  allegation  that  the 
things  which  the  decedent  was  doing  were 
Incident  and  necessary  to  the  carrying  on  of 
the  business  of  Interstate  commerce  by  ap- 
pellant, and  that  the  decedent  was  employed 
by  appellant,  aiding  a^nd  assisting  It  In  carry- 
ing on  Its  Interstate  commerce  business. 

[1  ]  1.  It  Is  contended  by  appellant  that  re- 
spondent faUed  to  show  a  cause  under  the 
Employers'  Liability  Act  This  contention 
Isi  without  merit  It  was  alleged  In  the 
amended  complaint,  and  not  denied  la  the 
answer,  that  appellant  was  at  the  time  of  the 
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Injury  engaged  lo  Interstate  commerce.  It 
Is  shown  that  the  injury  occurred  on  its  main 
lin^  railroad  track,  and  that  the  decedent 
was  engaged  in  inspecting  the  condition  of 
this  main  line  railway  track  to  see  that  no 
obstructions  or  defects  existed  thereon.  It 
is  true  that  the  true  test  for  determining 
whether  the  employ^  is  engaged  in  inter- 
state commerce  is  the  nature  of  the  work 
being  done  at  the  time  of  the  injury.  Illi- 
nois Cent  Ry.  Co.  t.  Behrens,  233  U.  S.  473, 
34  Sup.  Ct  646,  58  L.  Ed.  1051,  Ann.  Cas. 
1914C,  163.  In  that  case  the  deceased  was 
engaged  at  the  time  he  was  killed  In  switch- 
ing cars  that  contained  only  intrastate 
freight  A 'few  minutes  before  that  he  had 
been  switching  interstate  freight.  The  court 
held  that  he  was  not  within  the  act.  Other 
similar  cases  are  cited.  In  the  present  case 
there  could  be  no  possible  separation  of  de- 
cedent's Inspection  of  appellant's  track  for 
the  puipose  of  Its  intrastate  commerce  and 
of  its  Interstate  commerce.  The  two  were 
obviously  concomitant.  His  inspection  was 
for  the  purpose  of  aiding  and  assisting  the 
appellant  in  the  operation  of  its  trains,  cars, 
and  locomotives,  and  the  carrying  on  of  its 
business  both  .  of  interstate  and  intrastate 
commerce.  Pedersen  r.  Del.,  eta,  R.  Co., 
229  U.  S.  146,  38  Sup.  Ct  648,  57  L.  Ed. 
1125,  Ann.  Cas.  1914C,  153. 

[2-4]  2.  It  is  insisted  that  no  negligence 
was  proven  upon  which  a  finding  of  the  court 
of  negligence  on  the  part  of  appellant  could 
be  based.  The  first  part  of  this  finding  is 
that  the  company  carelessly,  wrongfully,  and 
negligently,  and,  without  having  used  due 
care  to  station  on  the  rear  of  the  tender  of 
the  engine  any  brakeman  or  other  person 
for  the  purpose  of  ascertaining  if  the  track 
was  clear,  backed  the  tender  and  engine  over 
the  tracks  down  upon  the  deceased.  A  rule 
of  the  company  introduced  in  evidence  by 
respondent  was  as  follows: 

"Tyben  a  train  is  pushed  by  an  engine,  ex- 
cept when  switching  and  making  ap  trains  in 
yards,  a  trainman  must  be  stationed  on  the  front 
of  the  leadine  car,  with  proper  siKnals  so  as  to 
perceive  the  first  sign  of  danger  and  immediately 
signal  the  engineer." 

Another  rule  of  the  company  introduced  in 
evidence  is  as  follows : 

"An  engine  without  cars  in  service  on  the 
road  shall  be  considered  a  train." 

The  engine  in  question  was  out  upon  the 
main  line  of  the  railroad,  running  from  one 
station  to  another  for  the  purpose  of  getting 
freight  cars,  and  had  no  cars  attached  and 
being  pushed  ahead,  except  its  tank  or  tender 
car,  was  running  backwards,  and  was  not 
engaged  in  switching  or  making  up  the  trains 
in  yards.  Appellant  urges  that  no  man  was 
therefore  required  to  be  stationed  on  the  end 
of  the  engine  tender  any  more  than  one 
would  be  required  on  the  front  of  it  when 
running  forwards  on  the  road,  and  it  was 
shown  without  contradiction  that  it  was  not 
customary  with  this  and  other  roads  to  so 
station  a  man  when  running  alone  on  the 


road  backwards.  Even  If  there  were  no  such 
rules  of  the  company,  respondent  argues  that 
the  appellant  might  be  liable  if  it  failed  to 
use  reasonable  care  in  regard  to  liaving  a 
man  so  stationed  (citing  St  Ll,  I.  M.  &  S.  Ry. 
Co.  V.  Jackson,  78  Ark.  100,  83  S.  W.  746,  6 
L.  R.  A.  [N.  S.]  648,  8  Ann.  Cas.  328 :  Lake 
Shore  &  M.  S.  Ry.  Co.  v.  Murphy,  50  Ohio  St 
135,  33  N.  E.  403) ;  that  it  therefore  was  a 
question  of  fact  in  this  case  whether  or  not 
there  was  negligence  In  failing  to  have  a  man 
so  stationed,  so  as  to  observe  and  perceive 
the  first  sdgn  of  any  danger  or  obstmctloii 
upon  the  track.  The  testimoky  of  respond- 
ent's witnesses  was  clear  and  podtive  that 
there  was  nothing  to  obstruct  the  view  of  the 
fireman  of  the  engine  for  the  1,000  feet  trav- 
ersed between  the  end  of  the  bridge  and  the 
point  of  collision.  The  engineer  himself  stat- 
ed that  the  weather  conditions  were  such  as 
to  permit  seeing  as  far  as  half  a  mile.  He 
himself  conld  not  see  the  speeder  on  whldi 
deceased  was  riding,  for  the  reason  that  lie 
was  situated  on  the  outside  of  the  curve  as 
the  engine  proceeded,  but  the  fireman  was 
sitting  on  the  inside  and  would  thus  have  a 
further  view.  The  brakeman,  a  witness  for 
appellant,  testified  that  he  saw  the  deceased 
ahead  of  him  for  a  distance  of  about  300  feet 
and  the  fireman  testified  that  he  saw  him  100 
or  150  feet  though  neither  of  them  disputed 
the  engineer's  testimony  that  neither  the 
brakeman  nor  the  fireman  gave  the  en£;lneer 
any  warning  until  the  engine  was  about  two 
car  lengths,  or  a  little  over  60  feet  away 
from  the  speeder.  As  it  required  about  ISO 
feet  according  to  some  witnesses,  and  about 
300  according  to  others,  to  stop  such  an  en- 
gine when  running  at  the  rate  of  20  miles 
per  hour,  it  was  manifestly  then  too  late  to 
stop  in  order  to  avoid  a  collision.  As  the  evi- 
dence was  conflicting  upon  this  question,  the 
trial  court  personally  viewed  the  scene  of  the 
injury,  and  the  inspection  was  had  In  the 
same  engine  which  killed  the  deceased.  He 
therefore  had  the  opportunity  of  viewing  the 
exact  scene  and  of  being  able  to  ascertain 
and  determine  whether  or  not  the  deceased 
could  or  should  have  been  seen  a  greater  dis- 
tance than  he  was  before  being  run  down. 

The  second  ground  of  negligence,  as  found 
by  the  trial  oouit,  was  that  the  appellant 
failed  to  exercise  reasonable  care  in  the  op- 
eration of  Its.  engine  and  tender  to  avoid  a 
collision  and  consequent  injury  to  the  dece- 
dent after  the  appellant  and  its  officers  and 
employ^  became,  or  should  have  become, 
aware  of  the  presence  and  imminent  pnil  of 
the  decedent  upon  the  ttacks.  Upon  this 
question  appellant  insists  that  while  it  may 
be  the  duty  of  a  fireman  to  keep  a  lookout 
on  the  track  for  obstructions,  stUl  that  is 
only  one  of  his  many  duties,  and  there  is 
nothing  in  the  record  to  show  that  this  duty 
is  owed  to  section  men.  The  degree  of  care 
to  be  exercised  by  him  was  the  most  reason- 
able care  under  existing  conditions.  It  can- 
not be  said  that  he  was  required  to  look  out 
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of  his  window  constanQy;  for.  If  be  did  so, 
be  would  have  no  time  .to  perform  his  other 
dntles,  such  as  "coaling,  oiling,"  etc.  It  Is 
further  Insisted  that  the  rules  placed  the 
burden  upon  trackmen  to  keep  out  of  the  way 
of  trains,  and  that  trains  have  a  right  of 
way  orer  section  men.  With  all  these  con- 
tentions we.  must  agree. 

There  were  three  agents  of  appellant  upon 
the  engine,  the  engineer,  fireman,  and  brake- 
man,  and,  while  it  must  be  assumed  that  the 
engineer  could  not  constantly  look  ahead  for 
trackmen,  nor  the  fireman,  yet  the  third  man, 
the  brakeman,  undoubtedly  could.  If  there 
was  any  negligence  on  the  engine,  it  must  be 
imputed  to  the  brakeman.  The  brakeman 
was  standing  in  the  cab  on  the  fireman's  side, 
looking  out  of  the  window  in  the  direction 
In  which  the  engine  was  going.  He  himself 
states  that  he  saw  the  deceased  300  feet  be- 
fore they  struck  him.  "If,  under  the  circum- 
stances, he  could  see  the  deceased  300  feet,  it 
is  difficult  to  understand  why  he  did  not  see 
the  deceased  a  greater  distance,  or  approxi- 
mately the  1,000  feet  which  the  testimony 
shows  could  be  seen  ahead  on  the  track  from 
that  side  at  that  time.  Even  if  it  were  not 
the  duty  of  the  engine  crew '  to  station  a 
brakeman  or  some  other  man  on  the  end  of 
the  tender  as  a  forward  lookout,  it  would 
seem  that  the  brakeman  could  hare  seen  the 
deceased  sooner  than  he  did,  and  that,  had  he 
done  so,  the  accident  could  have  been  avoid- 
ed ;  or,  if  the  brakeman  had  warned  the  en- 
gineer immediately  upon  his  seeing  the  de- 
ceased 300  feet  away,  the  accident  might 
have  l)een  avoided.  Whether  it  Is  negligence 
or  not  for  the  servants  of  a  railroad  company 
to  run  an  engine  backwards  or  push  cars 
ahead  of  an  engine  without  stationing  some 
one  on  .the  tender  or  foremost  car  to  signal 
Its  approach  to  a  person  wbo  may  be  on  the 
track  is  a  question  which  is  controlled  by  the 
circumstances  under  which » the  engine  or 
train  is  operated.  Under  some  circumstances 
the  act  has  been  held  to  be  negligence  as  a 
matter  of  law.  Thus  backing  an  engine 
around  a  curve  at  a  speed  prohibited  by  or- 
dinanoe  at  a  time  when  workmen  may  be  ex- 
pected to  be  upon  the  track  has  been  held  to 
be  negligence  as  a  matter  of  law.  Little 
Rock,  etc.,  R.  Co.  v.  Pankhurst,  36  Ark.  371; 
Toledo,  etc.,  R.  Co.  v.  O'Connor,  77  111.  391. 
But  in  most  cases  it  has  been  held  to  be  a 
question  of  fact  to  be  submitted  to  the  jury. 
23  Am.  &  Eng.  Enc.  Law  (2d  Ed.)  745,  746. 

We  therefore  arrive  at  the  conclusion  as  a 
matter  of  fact  that  there  was  negligence  on 
the  part  of  the  servants  of  the  railway  com- 
pany upon  the  engine  in  question  in  the  opera- 
tion of  its  engine  to  avoid  a  collision  and 
consequent  injury  to  the  deceased. 
;  [5,  6]  The  same  finding  of  the  court  that 
finds  negligence  against  appellant  concludes 
with  a  finding  "that  deceased  nsed  reasona- 
ble care  and  was  not  himself  negligent" 
I'This  finding  is  apparently  based  upon  the 
.testimony  of  the  fireman  that,  when  he^rst 


saw  the  deceased,  the  deceased  had  stopped 
the  speeder  and  was  in  the  act  of  getting  oS. 
From  this  it  is  argued  that  upon  the  first 
waniing  the  deceased  made  immediate  ef- 
forts to  get  out  of  the  way  of  the  engine  and 
escape  danger.  On  this  it  may  also  be  infer- 
red that,  tMi  be  liad  warning  a  moment  soon- ' 
er,  he  could  have  avoided  the  engine.  There 
was  a  rule  of  the  company  as  follows: 

"No  notice  will  be  given  of  the  passage  of 
irregular  trains.  Track  and  bridge  men  will 
govern  themselves  accordingly.  They  must  use 
the  utmost  caution  at  all  times." 

The  operation  of  railway  trains  necessi- 
tates that  other  persons  employed  upon  the 
railway  track  look  out  for  the  safety  of  the 
trains  and  the  Uvea  of  those  on  board  as 
well  as  their  own.  Trains  cannot  be  stopped 
suddenly  and  cannot  move  aside  to  avoid  hit- 
ting a  trackman  on  the  track.  Of  course, 
those  operating  the  trains,  when  they  discov- 
er, or  in  the  proper  performance  of  their  du- 
ties reasonably  should  disoover,  the  presence 
of  trackmen  on  the  track,  should  not  care- 
lessly or  willfolly  run  them  down,  but  should 
adopt  reasonable  and  immediate  measures 
according  to  the  circumstances  to  avoid  do- 
ing so.  ,      • 

It  is  evident  here  that  the  deceased  negli- 
gently placed  himself  in  a  situation  where  he 
could  not  extricate  himself  from  hla  peril  in 
time  to  avoid  the  tragedy.  This  constitutes 
contributory  negligence.  '  Contributory  negli- 
gence, however,  is  not  a  bar  to  recovery  un- 
der the  federal  Employers'  Liability  Act,  if 
the  employer  was  in  the  slightest  degree  neg- 
ligent. In  Louisville  &  N.  R.  Co.  v.  Wene, 
202  Fed.  887,  121  C.  C.  A  245,  th?  United 
States  Circuit  Court  of  Appeals  held  that, 
under  the  act  in  question,  contributory  neg- 
ligence shall  not  bar  recovery,  but  shall  be 
considered  In  abatement  of  recovery  In  ac- 
cordance with  the  degree  thereof;  the  fact 
that  an  employe's  negligence  Is  equal  to  or 
greater  than  that  of  the  railroad  company 
wUl  not  bar  a  recovery  of  any  damages.  In 
that  case  the  decedent,  a  conductor  of  a 
freight  train,  was  himself  guilty  of  negli- 
gence in  falling  to  see  that  a  switch  was 
closed  after  his  train  In  order  that  a  follow- 
ing passenger  train  might  pass.  As  the  pas- 
senger train  approached,  however,  the  engi- 
neer, U  he  had  looked,  could  have  discovered 
that  the  switch  was  open  a  distance  amply 
sufficient  to  enable  him  to  stop  the  train,  but 
he  failed  to  discover  the  open  switch  until 
after  he  had  run  into  It,  and  consequently 
collided  with  the  freight  train  and  caused 
deceased's  death.  It  was  held  that  the  court 
properly  charged  that  the  decedent  was  guilty 
of  contributory  negligence,  and  that,  after 
the  jury  had  found  the  amount  of  damages 
to  whidi  the  decedent's  next  of  kin  would  be 
entitled  in  the  absence  of  decedent's  contrit>- 
utory  negligence,  they  should  abate  tliat  sum 
by  the  amount  they  should  find  represented 
decedent's  proportionate  contributory  negli- 
gence.   To  the  same  eflfect  are  Grand  Trunk 
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Western  R.  Ca  ▼.  Undsay,  201  Fed.  836,  120 
C.  C.  A.  166,  affirmed  by  the  Supreme  Coart 
of  tbe  United  States  In  283  U.  S.  42,  34  Sap. 
Ct  681,  68  L.  Ed.  838,  Ann.  Gas.  19140,  168; 
Norfolk  &  Western  R.  Co.  t.  Earnest,  229  U. 
S.  114,  33  Sup.  Ct  664,  67  U  Ed.  1096,  Ann. 
Cas.  1914G,  172;  Pennsylvania  Co.  ▼.  Cole, 
214  Fed.  948;  131  C.  C.  A.  244;  New  Tork  C. 
&  St.  I»  R.  Co.  ▼.  Nlebel,  214  Fed.  962,  131  C. 
G.  A.  248;  Sontbern  Ry.  Ca  t.  HUl,  139  Ga. 
649,  77  S.  E.  803. 

In  the  Lindsay  Case,  supra.  It  was  held 
that  under  the  act  it  Is  only  when  plaintiff's 
act  is  tbe  sole  canse,  when  defendant's  act  is 
no  part  of  tbe  causation,  that  defendant  is 
free  from  liability.  In  tbe  Earnest  Case, 
supra,  it  was  held  that  under  the  present  act 
of  1908  Congress  Intended  a  recovery  in  all 
cases  of  negligence  on  the  part  of  defendant 
no  matter  what  the  degree  of  negligence  on 
tbe  part  of  plaintiff.  In  that  case  it  was  also 
said: 

**•  •  •  Where  the  causal  negligence  is 
partly  attributable  to  him  [plaintiff]  and  partly 
to  the  carrier,  he  shall  not  recover  full  dam- 
ages, but  only  a  proportional  amount  bearing 
^  the  same  relation  to  the  full  amount  as  the 
negligence  attributable  to  the  carrier  bears  to 
the  entire  negligence  attributable  to  both;  the 
purpose  being  to  abrogate  the  common-law  rule 
completely  exonerating  the.  carrier  from  liability 
In  such  a  ease  and  to  substitute  a  new 
rule.    •    •    •" 

In  Thornton,  Federal  Employers'  Liability, 
etc..  Acta  (2i}  Bd.)  140,  the  author  says: 

"If  the  plaintiff's  negligence  was  as  great  as 
that  of  the  defendant,  he  recovers  one-balf  of 
his  damages.  So  he  mav  recover  if  his  negli- 
gence was  greater  than  that  of  the  defendant." 

See,  also,  Richey,  Federal  Employers'  Lia- 
bility Act,  39;  Roberts,  Injuries  Interstate 
Employ^  220. 

In  a  recent  Oregon  case,  Cbadwlck  ▼.  O.-W. 
R.  &  N,  Co.,  74  Or.  19,  144  Pac  1166,  tbe 
court  holds  that  It  Is  not  a  qtiestion  of  ma- 
jority of  negligence,  but  one  of  proportion. 
Any  negligence  of  the  defendant  working  in- 
jury to  the  plaintiff  would  entail  some  dam- 
age. For  illustration:  If  both  parties  were 
equally  negligent  and  the  damages  sustained 
were  $2,000,  the  verdict  should  be  for  tbe 
plaintiff  in  tbe  sum  of  $1,000.  The  forego- 
ing authorities  and  some  others  not  here  men- 
tioned furnish  a  reasonable  interpretation 
and  construction  of  liability  under  the  feder- 
al Elmployers'  Inability  Act  In  tbe  case  at 
bar  the  deceased  was  not  absolved  from  tbe 
necessity  of  nsing  reasonable  care  propor- 
tioned to  the  dangers  incident  to  bis  work 
and  the  place  where  be  was  working.  His 
dnty  required  him  to  give  atteption  to  bis 
work.  But  the  rules  of  the  company  requir- 
ed him  to  look  out  for  regular  and  irregular 
trains  and  use  the  utmost  caution.  We  can- 
not say,  as  a  matter  of  law,  bow  often  he 
should  tnm  from  his  work  to  look  out  for  ap- 
proaching trains.  That  was  a  matter,  in  view 
of  tbe  nature  of  bis  employment  and  his  sit- 
uation, be  Iiad  to  determine  for  himself.  He, 
It  seems  to  us,  proceeded  npon  bis  inspec- 
tion duties  wittaoat  taking  safflcient  precau- 


tions under  tbe  rules  of  tbe  company  and  ac- 
cording to  tbe  dictates  of  tbe  dnty  of  self -pro- 
tection, tiy  looking  tmck  as  well  as  forwaid 
frequently  so  as  to  discover  any  train  ap- 
proaching from  either  direction  at  Uie  -earU- 
est  possible  moment  and  avoiding  any  iDjary. 
if  possible.  His  negligence  existed  np  to  tlie 
moment  when  be  was  observed,  or  should 
have  been  observed,  by  tbe  men  on  tbe  engine 
if  ordinarily  careful  in  tbe  performance  of 
their  duties.  By  both  tbe  company  rules  and 
that  natural  one  of  self-protection  bis  doty 
to  look  out  for  trains  liotb  regular  and  irreg- 
ular was  the  greater.  His  duty  to  so  watch 
out  was  increased  when  entering  a  sharp  and 
somewhat  obscure  curve,  and  hence  bis  neg- 
ligence was  Increased.  On  the  other  band, 
however,  at  the  moment  that  be  was  dlsooT- 
ered  or  that  he  should  have  been  discovered. 
it  was  the  duty  of  tbe  trainmen  to  use  every 
effort  to  avoid  Injnilng  him  ccmsistent  with 
their  own  safety  or  that  of  others.  As  was 
said  in  tbe  Cole  Case,  snpra,  by  tbe  United 
States  Circuit  Court  of  Appeals: 

"•  *  *  As  the  night  was  clear,  and  the 
track  straight  for  a  considerable  distance,  no 
conclusive  reason  is  suggested  for  the  failure  to 
see  the  lights,  if  actually  burning,  in  time  to 
avoid  the  collision,  assuming  tliat  the  train  was 
running  at  the  limited  speed  stated  and  as  ra- 
quired  by  the  block  signals." 

In  Lynch  v.  Chicago  &  A.  Ry.  Co.,  208  Mol 
ly  106  S.  W.  68,  there  was  a  state  of  facts 
very  similar  to  those  in  the  present  case.  In 
upholding  the  judgment  against  tbe  defend- 
ant in  that  case  the  court  said: 

"But  it  is  insisted  that  there  was  absolately 
no  evidence  that  the  engineer  and  fireman  of  the 
engine  actually  knew  that  John  Lynch  was  upon 
the  track  ahead  of  their  engine.  It  is  true,  as 
already  stated,  tbe  day  was  clear,  the  track  for 
a  distance  of  from  a  half  to  two-thirds  of  a  mile 
from  the  west  to  where  the  deceased  was  struck 
was  straight  and  the  velocipede  and  tlie  man 
thereon  was  an  object  that  could  not  escape 
being  seen  by  the  engineer  and  fireman  with 
their  faces  turned  towards  the  east  the  direction 
in  which  thdr  engine  and  tender  and  the  velocn- 
pede  were  traveling  at  the  time.  *  •  •  It  ia 
also  in  evidence  that,  when  tiiis  engine  returned 
east  following  the  deceased,  it  was  running  back- 
ward with  the  tender  in  front  and  it  was  not 
only  their  duty  under  such  circumstances  to 
keep  a  lookout,  but  the  evidence  shows  that 
only  a  very  few  minutes  before  they  struck  him 
ttiey  were  actually  looking  ahead.  From  the 
time  they  turned  the  curve  east  of  the  coal 
chute  until  they  struck  him  the  track  was 
straight  and  unobstructed  and  the  day  was  clear 
and  hright,  and  there  was  absolutely  notliing 
to  keep  them  from  seeing  an  object  as  large  as 
a  velocipede  with  a  man  upon  it  *  *  *  'It 
appearing  that  the  deceased  had  a  right  to  be 
where  he  was  on  the  track,  that  big  life  could 
have  been  saved  by  the  use  of  ordinary  care  by 
the'  defendant's  servants  operating  the  train, 
and  that  they  failed  to  exercise  such  ordinary 
care,  a  demurrer  to  the  evidence  was  rightfully 
overruled,  although  there  was  evidence  tending 
to  show  that  the  deceased  was  guilty  of  neg- 
ligence.' " 

In  Pittsburgh,  etc,  R.  Co.  v.  Rogers,  45 
Ind.  App.  230,  87  N.  E;  28,  a  section  band  was 
engaged  in  work  on  tbe  track  with  his  I>ack 
to  the  approaching  train.  Be  did  not  see  It, 
and  was  run  over.  His  representative  recoT- 
ered  on  the  theory  that  tbe  engine  crew  wer* 
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negligent  in  the  operation  of  the  engine,  as 
they  coold  have  seen  the  deceased  for  half 
a  mile  4)efoTe  hitting  him.  To  the  same  ef- 
fect are  LonlsvUle  &  N.  H.  Co.  v.  Morris,  179 
Ala.  239,  60  South.  933 ;  Missouri  Pacific  Ry. 
Co.  T.  Bentley,  78  Kan.  221,  93  Pac.  150; 
Kelley  ▼.  Chicago,  B.  ft  Q.  B.  Co.,  118  Iowa, 
387,  92  N.  W.  45 ;  Egan  v.  Sontbem  Pac  Co., 
15  Cal.  App.  766,  116  Pac.  939;  St  Lonis,  I. 
M.  ft  S.  R.  Co.  y.  Jackson,  78  Arfe.  100,  93 
S.  W.  746,  6  L.  R.  A.  (N.  S.)  646,  8  Ann.  Cas. 
328. 

The  rale  in  such  cases  is  well  stated  In  2 
Thompson,  Negligence,  |  1759: 

"Such  persons  [track  walkers,  repairers,  and 
Inspectors]  using  the  hand  cars  by  the  license 
of  the  railway  company  are  lawfully  upon  the 
track,  and,  on  principles  already  considered,  the 
railway  company  owes  them  the  duty,  through 
the  men  who  are  driving  its  trains,  to  keep  a 
lookout  for  them  and  to  exercise  reasonable  care 
to  SToid  nmning  over  them." 

We  cannot  agree  with  the  trial  court  that 
the  deceased  was  free  from  negligence,  but 
hold  that  he  was  guilty  of  contributory  neg- 
ligence, and  his  contributory  negligence  was 
at  least  equal  to,  if  not  greater  than,  the  neg- 
ligence of  the  defendant's  engine  crew.  Un- 
der all  the  circumstances  shown  in  this  case 
we  will  simply  find  that  his  negligence  was 
equal  to  the  negligence  of  the  appellant. 

[7,1]  3.  Appellant  asserts  that  the  deceas- 
ed assumed  the  risk.  This  contention  is  tasefi 
principally  upon  the  rule  of  the  company  that 
section  men  were  to  have  no  notice  of  trains, 
regular  or  Irregular,  but  must  use  the  utmost 
care  for  their  own  safety.  It  Is  shown  that 
the  deceased  had  been  working  on  this  sec- 
tion for  Are  years,  and  had  often  made  a  trip 
over  this  section  at  the  same  hour.  Trains 
of  both  appellant  company  and  the  Milwau- 
kee railroad  were  passing  this  i)olnt  at  all 
hours  of  the  day  and  at  irregular  intervals. 
This  fact  was  known  to  the  deceased,  and  It 
Is  claimed,  therefore,  that  the  approach  of  a 
train  at  any  minute  was  a  thing  to  be  expect- 
ed, and  was  one  of  the  perils  and  hazards  of 
his  occupation,  and  was  a  risk  which  he  as- 
sumed. The  case  of  Cooney  ▼.  Great  North- 
ern Ry.  Co.,  9  Wash.  292,  296,  37  Pac.  438, 
440,  is  relied  upon.  In  that  case  a  section  man 
on  a  speeder  was  injured  in  a  collision  while 
upon  the  right  of  way.    It  was  found  that: 

"The  train  with  which  he  came  in  contact  was 
in  plain  view  for  a  distance  of  a  mile  and  a  half, 
and  was  seen,  or  could  have  l>een  seen,  by  him, 
and,  if  he  failed  to  discover  that  it  had  left 
the  station,  and  thereby  exposed  himself  to  dan- 

fer,  surely  the  railroad  company  oui;ht  not  to 
e  required  to  respond  In  damages  for  the  in- 
juries resulting  from  his  own  misjudgment,  es- 
pecially in  the  absence  of  proof  that  the  train 
was  negligently  operated." 

The  general  rale  is  stated  In  20  Am.  ft  Eng. 
Enc.  Law  (2d  Bd.)  112: 

"A  servant  will  be  presumed  to  have  notice 
of  and  to  have  assumed  the  risks  incident  to  all 
dangers  and  defects  which  to  a  person  of  his 
experience  and  understanding  ais  or  ongbt  to  be 
patent  and  obvious." 

164P.-70 


Same,  p.  123: 

"Risks  arising  out  of  the  negligence  of  the 
master,  or  of  one  whom  the  master  intrasts 
with  the  superintendence  of  his  work,  are  not 
risks  ordinarily  incident  to  the  employment,  and 
are  not  assumed  by  the  employe." 

Under  the  present  federal  law  the  negli- 
gence of  a  fellow  servant  is  also  eliminated 
as  a  defense  to  such  an  action. 

In  Connelley  v.  Pennsylvania  B.  Co.,  201 
Fed.  64,  119  C.  C.  A.  392,  47  L.  R.  A  (N.  S.) 
867,  the  Circuit  Court  of  Appeals,  In  an  ac- 
tion for  the  negligent  killing  of  a  trackwalker 
under  the  Ekaployers'  Liability  Act,  held: 

That  such  trackwalker  "employed  to  walk 
over  and  watch  tracks  and  repair  small  defects, 
while  there  is  a  constant  passing  of  trains,  as- 
sumes the  risk  of  injury  by  being  strudc  by 
trains  properly  operated,  and  he  must  adopt 
for  his  self-protection  reasonable  safeguards" 
(syllabus) ;  that,  "where  a  railroad  operates  its' 
trains  *  *  *  in  a  proper  and  careful  man- 
ner, trackwalkers  and  repairmen  are  neceaurily 
subjected  to  great  risks.  Their  very  occupation 
is  one  of  constant  peril.  Indeed,  it  follows  from 
the  nature  of  such  employment  that  the  duty 
of  self-preservation  has  to  rest  on  them,  for  no 
adequate  protection,  other  than  self-protection, 
can  be  afforded  them"— citing  a  number  of  cases. 

In  that  case  it  was  pointed  out,  however, 
that  the  train  was  as  carefully  and  properly 
operated  as  was  possible.  A  train  was  back- 
ing up  in  a  station  where  there  were  IS 
tracks,  on  one  of  which  the  deceased  was 
working  as  a  repairer.  On  the  end  of  the 
train  which  struck  decedent  a  brakeman  was 
stationed  to  give  warning  to  any  one  he  saw 
by  shouting  or  working  the  air  whistle.  It 
was  shown  that  he  was  on  watch  and  had 
control  of  the  air  brake,  but,  owing  to  the 
cloud  of  steam  enveloping  the  decedent  from 
nearby  engines,  he  did  not  see  them  until  the 
car  was  hitting  them,  when  he  instantly  ap- 
plied the  air. 

The  deceased  assumed  the  risk  of  Injniy 
from  all  trains  properly  operated,  bnt  we 
have  seen  and  found  in  this  case  that  the  en- 
gine here  in  question  was  Improperly  oper- 
ated. The  deceased  did  not  assume  tiie  risk 
of  engines  being  run  over  the  road  reversed 
without  any  proper  lookout  or  warning  being 
given,  to  avoid  running  him  down.  We  can- 
not agree  with  the  contention  that  in  such  a 
case  the  doctrine  of  assumption  of  risk  ap- 
pllea  Pittsburgh,  etc.,  R.  Co.  v.  Rogers,  su- 
pra. 

[I]  4»  Appellant  contends  also  that  the 
court  erred  In  Its  findings  when  It  found  that 
the  widow  and  minor  dependents  of  the  de- 
ceased were  oititled  to  certain  sums  in  ap- 
portioning the  judgment.  It  has  been  held 
by  the  United  States  Supreme  Court  in  Cen- 
tral Vermont  Ry.  Co.  v.  White,  238  U.  S.  607, 
35  Sup.  Ct  865,  59  L.  Ed.  1433,  that  the  dis- 
trlbntloD  of  the  award  Is  of  no  concern  to  the 
defendant  This  being  the  holding  of  the 
federal  courts  upon  a  question  of  federal 
legislation,  this  court  Is,  of  conrse,  bound 
thereby. 

Thera  are  some  other  contentions  made  by 
appellant  In  which  we  find  no  merit. 
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[10]  As  the  case  was  tried  without  a  jury, 
and  Is  to  be  tried  by  this  court  de  novo  upon 
the  record,  we  will  order  a  Judgment  upon 
the  law  and  the  facts  in  accordance  with  this 
opinion.  The  court  below  found  the  entire 
damages  to  which  respondent  was  entitled  to 
be  $3,700.  This  was  in  accordance  with  the 
facts  supporting  it,  and  we  will  not  alter  It. 
He  founded  this  judgment,  however,  upon  the 
finding  that  the  deceased  was  free  from  negli- 
gence, and  the  entire  negligence  was  that  of 
the  appellant.  This  was  erroneous;  the  de- 
ceased being  equally  negligent  with  the  appel- 
lant. The  respondent  is  therefore  entitled 
to  one-half  the  amount  of  damages  found,  or 
$1,850.  The  judgment  is  therefore  modified 
so  as  to  allow  the  respondent  a  judgment  of 
$1,850  apportioned  in  the  same  proportion 
substantially  between  the  surviving  widow 
and  the  dependent  children  of  deceased  as 
the  proportions  fixed  by  the  trial  court. 
That  Is  a  mere  matter  of  mathematical  calcu- 
lation which  can  be  made  by  the  court  below 
or  by  the  clerk. 

As  so  modified,  the  judgment  will  stand  af- 
firmed. 

Appellant  will  have  its  cost  of  appeal 

PARKER,  MAIN,  and  FDLLBRTON,  33., 
concur. 

(89  WasU.  510)  ===■ 

HAMMOND  V.  JACKSON  et  al.  (GREEN 

et  al.,  Garnighees).    (No.  12606.) 

(Supreme  Court  of  Waghington.    Feb.  7,  1916.) 

Husband  and  Wife  ®=983— Contracts  of 
Wife  —  Emfloyhknt  of  Attobnkt  —  Stat- 
traEs. 

Under  Rem.  &  Bal.  Code,  i  181,  providing 
that  when  a  married  woman  is  a  party  to  an 
action  her  husband  must  be  joined,  with  certain 
exceptions,  and  section  182,  providing  that  bus- 
band  and  wire  may  join  in  all  cause*  arising 
from  injuries  to  the  person  or  character  of  either 
or  both,  a  wife  living  with  her  husband  cannot 
alone  make  a  valid  contract  with  an  attorney  to 
prosecute  an  action  for  personal  injuries  suf- 
fered by  herself,  since  the  husband  is  a  neces- 
sary party  to  all  actions  arising  because  of 
personal  injuries  to  the  wife,  if  the  parties  lived 
together  when  the  injury  was  received,  and  may 
maintain  such  action  alone,  as  section  6917 
vests  in  the  husband  living  with  his  wife  the 
management  and  control  of  community  personal 
property,  such  as  the  claim  for  damages. 

WEd.  Note. — For  other  cases,  see  Husband  ftnd 
ife,  Cent  Dig.  if  322,  324 ;  Dec.  Dig.  <3=s>82.] 

Department  2.  An>eal  from  Superior 
Court,  King  County;    A.  W.  Fraber,  Judge. 

Action  by  F.  E<.  Hammond  against  William 
K.  Jackson  and  others,  with  Frank  E.  Green 
and  L.  F.  Chester,  as  garnishees.  From  a 
judgment  for  plaintiff,  the  defendants  appeal. 
Reversed,  and  cause  remanded,  with  instruc- 
tions to  enter  judgment  for  defendants. 

Green  &  Chester,  of  Seattle,  for  appellants. 
Tucker  &  Hylajid,  of  Seattle,  for  respondent. 

FULLERTON,  J.  The  appeUant  Lulu  B. 
Jackson,  a  married  woman  living  with  her 
husband,  was  injured  while  alighting  from  a 


street  railway  car' operated  by  the  receivers 
of  the  Seattle,  Renton  &  Southern  RaUway 
Company.  She  conceived  that  her  injury  was 
caused  by  the  negligent  operation  of  the 
car,  and  that  she  was  entitled  to  recover  in 
damages  for  such  injuries.  To  that  end  she 
employed  the  respondent,  BEammond,  an  at- 
torney at  law,  to  prosecute  her  claim  there- 
for, promising  to  pay  blm  for  his  services  a 
certain  percentage  of  the  amount  recovered. 
The  contract  was  in  writing,  and  was  execut- 
ed by  the  appellant  as  her  separate  oontract, 
her  husband  not  joining  therein.  The  re- 
spondent immediately  entered  open  tbe  per- 
formance of  the  contract,  first  petitioning  the 
court  for  leave  to  sue  the  receivers,  and, 
falling  In  that,  sought  a  settlement  with  the 
receivers,  and  succeeded  in  obtaining  an  offer 
from  them  to  pay  the  tsam  of  $000  in  satisfac- 
tion of  the  claim. 

While  the  foregoing  negotiations  were  In 
progress,  tbe  appellant  William  K.  Jackson, 
the  husband  of  the  other  appellant,  employed 
the  law  firm  of  Green  &  Chester  to  represent 
himself  and  the  community  of  hlmnelf  and 
wife  In  the  prosecution  of  the  dalm  against 
the  receivers.  This  employment  was  also 
evidenced  by  a  writing,  which  was  practically 
in  the  same  terms  as  the  contract  made  by 
tbe  wife  with  the  respondent.  After  tbis  con- 
tract was  entered  into,  the  wife  notified  the 
resiwndent  thereof  by  letter,  dictated  by  the 
firm  of  Green  &  Chester,  in  which  she  told 
him  to  take  no  further  action  with  referaice 
to  the  dalm,  saying  further: 

"As  my  husband  was  not  a  party  to  the 
agreement  you  had  me  sign,  I  do  not  feel  bound 
by  tbe  agreement,  and  request  that  yon  return 
the  same  to  me." 

The  firm  of  attorneys  employed  by  tbe 
husband  succeeded  in  settling  tlie  dalm  with 
the  receivers  for  the  sum  of  $1,000.  Tlie 
respondent  thereupon  brought  the  present  ac- 
tion against  the  appellants,  basing  his  cause 
of  action  upon  the  contract  signed  by  the 
wife.  Issue  was  taken  on  the  ccHuplalnt,  and 
a  trial  was  had  before  tbe  court  sitting  with- 
out a  jury.  The  court  found  the  oontract 
valid,  assessed  the  amount  of  the  respond- 
ent's recovery  at  $175,  and  entered  Jadgment 
in  his  favor  for  that  sum.  This  appeal  fol- 
lowed. 

The  sole  question  presented  is  wbetber  a 
married  woman,  living  with  her  husband, 
may  make  a  valid  contract  with  an  attorney 
to  prosecute  an  action  in  damages  against 
one  by  whose  negligence  she  has  sofFeted  a 
personal  injury. 

The  Code  (Rem.  &  Bal.  {  181)  provides  that 
when  a  married  woman  is  a  party,  her  hus- 
band must  be  joined  with  her,  except  CU 
when  tbe  action  concerns  her  s^itarate  prop- 
erty ;  (2)  when  the  action  is  between  herself 
and  her  husband;  and  (3)  when  she  Is  liv- 
ing separate  and  apart  from  her  husband. 
It  further  provides  (Id.  {  182)  that  husband 
and  wife  may  Join  in  all  causes  arising  froaa 
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Injuries  to  the  person  or  character  of  either 
or  both  of  them,  or  from  Injuries  to  the  proi>- 
erty  of  either  or  both  of  them,  or  out  of  any 
contract  in  favor  of  either  or  both  of  them. 
ConstrxUng  these  sections  we  have  repeatedly 
held  that  the  husband  Is  a  necessary  party 
to  all  actions  arising  because  of  personal  In- 
juries to  the  wife  If  the  parties  were  living 
together  as  husband  and  wife  at  the  time 
the  Injury  was  received.  Schneider  v.  Blberg- 
er,  76  Wash.  504, '  136  Pac.  701,  and  cases 
there  collected.  Indeed,  our  holding  has  been 
that  the  husband  was  the  only  necessary 
party  to  such  an  action.  Thia  on  the  prin- 
ciple that  the  claim  of  damages  for  the  in- 
jury was  community  personal  property  of  the 
spouses,  and,  since  the  statute  (Rem.  &  Bal. 
Code,  §  5917)  vests  in  the  husband  while  liv- 
ing with  his  wife  the  management  and  con- 
trol of  such  property,  he  has  power  to  deal 
with  it  as  if  it  were  his  separate  property, 
which  includes  the  right  to  maintain  actions 
concerning  it;  the  wife  being  only  a  proper 
party  to  such  actions.  Dillon  v.  Dillon,  13 
Wash.  594,  43  Pac.  894;  Hawkins  v.  Front 
Street  Cable  By.  Co.,  3  Wash.  592,  28  Pac. 
1021,  16  L.  R.  A.  808,  28  Am.  St  Rep.  72; 
Barker  v.  Woolery,  10  Wash.  484,  39  Pac 
100;-  Matthews  v.  Spokane,  50  Wash.  107, 
96  Pac.  827;    Schneider  v.  Blberger,  supra. 

From  the  foregoing  it  follows  we  think 
that  the  wife  cannot  make  a  valid  contract 
with  an  attorney  to  prosecute  an  action  for 
personal  injuries,  although  -  suffered  by  her- 
self. Since  the  husband  alone  can  maintain 
such  an  action,  it  must  follow  that  he  ha^ 
the  right  to  have  a  voice  in  any  contract  that 
aftects  the  condition  upon  which  the  action 
is  to  be  maintained.  To  hold  otherwise  is  to 
hold  that  the  husband's  management  and 
control  of  the  community  personal  property 
is  not  absolute  as  the  statute  presupposes, 
but  is  subject  to  sa<^  contracts  as  the  other 
spouse  may  (dioose  to  make  concerning  it 
This,  we  think,  is  not  the  meaning  of  the 
statute. 

Our  attention  is  called  to  a  number  of 
cases  where  this  court  has  recognized  con- 
tracts concerning  the  community  property 
entered  into  by  the  wife  as  obligatory  upon 
the  community,  but  In  each  of  them  we  think 
there  will  be  found  some  element  of  ratifica- 
tion or  acquiescence  on  the  part  of  the  hus- 
band which  estc^ped  him  from  gainsaying 
the  contract  Such  was  the  fact  la  the  case 
of  WUliams  V.  Beebe,  79  Wash.  133,  139  Pac. 
867,  although  the  court  rested  the  decision, 
in  part  at  least  on  the  ground  that  the  wife 
could  enter  into  a  valid  contract  with  re- 
lation to  the  community  property,  citing  and 
relying  upon  Rem.  &  Bal.  Code,  {  5927.  But 
this  section  of  the  statute,  as  we  had  there- 
tofore uniformly  construed  it  relates  to  the 
separate  (property  of  a  married  woman,  giv- 
ing her  power  to  contract  with  reference 
thereto  as  if  she  were  unmarried,  but  not 
I>ower  to  contract  with  reference  to  com- 


munity property.  This  power  of  contract  had 
been  theretofore,  in  the  same  enactment  ex- 
clusively vested  in  the  husband.  Freeburger 
V.  CaldweU,  5  Wash.  769,  32  Pac.  732 ;  Main 
V.  SchoU,  20  Wash.  201,  54  Pac  1125;  Hester 
V.  Stlne,  46  Wash.  469,  90  Pac  594 ;  United 
States  Fid.  &  Guar.  Co.  v.  Lee,  58  Wash.  16, 
107  Pac  870.  Our  expression  in  the  case 
mentioned  must  be  regarded  as  unfortunate 
rather  than  as  an  authoritative  determina- 
tion of  the  question  involved.  " 

The  respondent  further  argues  that  the 
evidence  in  the  present  case  shows  such  an 
acquiescence  in  the  contract  by  the  husband 
as  to  estop  hlin  from  repudiating  the  con- 
tract We  have  examined  the  record  with 
this  thought  li)  mind  and  think  It  does  not 
justify  the  conclusion.  It  is  shown  that  the 
husband  had  knowledge  of  his  'wife's  action 
at  the  time  he  entered  into  the  contract  with 
Chester  &  Green,  but  we  find  nothing  to  show 
that  be  in  any  manner  recognized  or  acquiesc- 
ed in  the  contract  after  it  came  to  his  knowl- 
edge. 

The  judgment  is  reversed,  and  the  cause- 
remanded,  with  instructions  to  enter  judg- 
ment in  favor  of  the  appellants,  defendants 
below. 

MORRIS,  O.  J.,  and  BLLIS  and  MAIN,  JJ., 
concur. 

(8$  Wash.  G4T> 
OLSON  T.  SBLDOVIA  SALMON  CO. 
(No.  12216.) 
(Supreme  Court  of  Washington.    Feb.  9,  1916.) 

1.  Abatevbnt  and   Revival  €=353— S0FEb- 
eBSKAB  Bonds  —  Liabilitt  —  Death  of 

SUKETT. 

Where,  pending  entry  of  decree  of  affirm- 
ance on  appeal,'  one  surety  on  the  aupersedeas- 
bond  died,  the  liability  of  his  estate  continued, 
under  Rem.  &  Bal.  Code,  §§  193,  236,  967,  pro- 
viding that  in  certain  cases,  where  actions  could 
have  been  maintained  against  the  part^,  if  liv- 
ing, they  may  be  prosecuted  against  bis  repre- 
sentatives. 

[Ed.  Note. — ^For  other  cases,  see  Abatement 
and  Revival,  Cent  Dig.  {g  251,  252;  Dec.  Dig. 
€=>53.] 

2.  Abatement  and  Revivai.  €=953 — Appeal — 
Supersedeas  Bond — REVOCABiLrrY. 

Where,  pending  affirmance  and  entry  there- 
of on  appeal,  a  surety  on  a  supersedeas  bond 
died,  his  liability  continued,  since  snch  a  bond  is 
an  irrevocable  guaranty,  the  obligations  of  which 
continue  according  to  its  terms,  without  regard 
to  the  death  of  the  guarantor. 

[Ed.  Nole. — ^For  other  cases,  see  Abatement 
and  Revival.  Cent  Dig.  if  251,  252 ;  Dec  Dig. 
<^=53.] 

3.  Affkal  and  Ebbob  €=91240— Sxtpbbbsdeas 
Bon  d— Re  vocABiLiTT. 

Where,  pending  entry  of  decree  of  affirm- 
ance on  appeal,  the  surety  on  the  supersedeas 
bond  died,  the  judgment  creditor  could  proceed 
against  his  estate,  since  the  estate  was  liable 
as  a  principal  obligor,  and  as  between  obligors 
and  the  obligee  all  of  the  former  are  principal 
debtors,  though  as  between  themselves  they  en- 
joy the  relation  of  principal  and  surety. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  M  4787-4791;  Dec  Dig.  «=> 
1240.] 
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4.  Appeal  and  Ebbob  9=>1237— Sufebssdeas 
Bond— Revocabiutt— SuMMABT  Judgment. 
Under  Rem.  &  Bal.  Code,  S  1739,  providing 
that,  on  affirmance  of  a  money  judgment  on  ap- 
peal, judgpient  shall  be  rendered  against  the  ap- 
pellant and  bis  sureties  for  the  amount  of  the 
judgment  appealed  from,  and  for  damages  and 
costs  on  the  appeal,  the  plaintiff,  who  secured  a 
judgment  for  personal  injuries,  was  entitled  to  a 
summary  judgment  against  the  estate  of  the  de- 
ceased surety  on  a  supersedeas  bond. 

[Ed.  Note.— For  other  cases,  «ee  Appeal  and 
Error,  Cent  Dig.  {{  477&-47S4:   I>ec.  Dig.  «=> 

6.  Election  of  Reiiedies  «=>7— Sttfebskdkas 

Bon  Da — Reme d ies. 

Where,  pending  entry  of  decree  of  affirm- 
ance, one  surety  on  a  supersedeas  bond  died, 
and  the  judgment  creditor  presented  a  contin- 
gent claim  to  tbe  representatives  of  his  estate, 
and  on  its  rejection  brought  action  thereon  in 
tbe  superior  court,  such  action  was  not  an  elec- 
tion of  remedy,  and  did  not  bar  his  right  to  sum- 
mary judgment  in  the  Supreme  Court  for  the 
amount  of  the  judgment  below,  since  the  court, 
having  jurisdiction,  could  finally  dispose  of  the 
case,  although  securing  the  summary  judgment 
in  the  Supreme  Court  would  bar  the  other  ac- 
tion. 

lEA.  Kote.— For  other  cases,  see  Election  of 
Remedies,  Cent  Dig.  {  12;  Dec.  IMg.  «=>7.] 

Department  1.  Appeal  from  Superior 
Court,  King  County ;  Mitchell  GlUlam,  Judge. 

Action  by  Louis  Olson  against  the  Seldovia 
Salmon  Company,  a  corporation.  Judgment 
for  plaintiff,  and  defendant  appealed;  giving 
a  supersedeas  bond.  Pending  entry  of  order 
affirming  Judgment,  plaintiff  moved  for  sum- 
mary judgment  on  the  bond,  and  the  motion 
was  resisted  by  Glorivlna  Bedelsheimer  and 
another,  executrix  and  executor  of  Julius 
Redelsheimer,  surety  on  the  bond.  Motion 
granted. 

Vanderveer  &  Cummlngs,  ot  Seattle,  for  ap- 
pellant Arctander  &  Jacobsen,  of  Seattle, 
for  respondent 

FIJLLERTON,  J.  On  January  23,  1914, 
Louis  Olson  recovered  a  Judgment  against  the 
Seldovia  Salmon  Company,  a  corporation,  for 
the  sum  of  $2,500  and  costs  of  acti(H>,  taxed 
at  183.40.  The  corporation  appealed  from  tbe 
judgment,  giving  a  supersedeaa  bond,  with 
one  Julius  Bedelsheimer  and  one  S.  S.  Loeb 
as  sureties.  While  tbe  cause  was  'pending  in 
this  court,  Julius  Bedelsheimer  died,  leaving 
a  nonintervention  will,  in  which  be  named 
his  wife,  Glorivina  Bedelsheimer,  and  Ben- 
jamin Moyses,  respectively,  as  executrix  and 
executor  of  bis  estate.  On  November  19, 
1915,  this  conrt  delivered  its  opinion,  direct- 
ing that  the  Judgment  be  affirmed.  152  Pac. 
1033.  Thereafter,  and  before  Judgment  was 
entered  in  this  court  on  tbe  order  of  affirm- 
ance, the  respondent,  Olson,  filed  his  affidavit 
suggesting  the  death  of  Bedelsheimer,  and 
moved  in  this  court  on  notice  for  a  summary 
Judgment  on  the  bond  against  the  appellant, 
the  surety,  Loefo,  and  Glorivina  Bedelsheimer 
and  Benjamin  Hoyses,  as  executrix  and  ex- 
ecutor, respectively,  of  tbe  estate  of  Julius 
Bedelsheimer,  deceased.    The  motion  is  re- 


sisted by  tbe  executrix  and  executor  on  vari- 
ous grounds.  These  we  will  notice  in  tbelr 
order. 

[1  ]  If  we  have  correctly  gathered  the  flrst 
objection.  It  is  that  the  right  of  action  on  tbe 
bond  did  not  survive  the  death  of  Julias 
Bedelsheimer :  First,  because  of  the  ioiat 
nature  of  the  obligation  entered  into;  and, 
second,  because  his  death  was  a  revocation 
of  his  contract  of  snretysblp,  operative  as  to 
any  obligation  arising  subsequent  thereto, 
and  that  this  obligation  did  so  arise.  It  was 
the  rule  of  the  common  law  that,  when  a.  sure- 
ty became  Jointly  liable  with  his  principal, 
the  death  of  the  surety  ended  the  obligation 
as  to  both  past  and  future  defaults.  This, 
however,  was  merely  an  application  of  tbe 
rule  which  prevailed  at  common  law  as  to  all 
Joint  obligations,  and  was  abrogated  by  oar 
statutes  relating  to  the  liability  of  Joint  ob- 
ligors. Bern.  &  Bal.  Code,  if  193,  236.  967. 
This  question  was  before  us  in  Donnerber^  »■• 
Oppenhelmer,  15  Wash.  290,  46  Pac.  264.  No- 
ticing the  objection  we  said: 

"It  is  next  urged  that  when  the  surety  dies 
and  the  principal  survives  the  surety's  estate  is 
absolutely  discharged  and  the  survivor  only  is 
liable.  But  this  is  not  so  under  onr  statutes 
(2  HiU's  Ann.  Code,  U  704,  1042),  which,  pro- 
vide that  in  certain  cases,  which  would  inidnde 
this  one,  where  actions  conid  have  been  main- 
tained against  tbe  party,  if  living,  tbe  same  may 
be  prosecuted  against  his  representatives." 

To  the  same  effect  is  Megrath  v.  GUmore, 
16  Wash.  558,  46  Paa  1032,  where  the  follow- 
ing language  was  used: 

"This  case  was  before  this  coort  upon  a  for- 
mer occasion  (10  Wash.  339,  39  Pac  131),  to 
which  reference  can  be  bad  for  a  statement  of 
the  nature  of  the  action.  Pending  the  former 
appeal,  Kirkman  died,  and  it  was  stipulated  in 
this  court  that  the  executors  of  his  will  might 
be  substituted  as  defendants  in  his  stead.  When 
tbe  second  trial  was  begun,  the  defendants  mov- 
ed to  dismiss  the  action,  as  against  Kirkmao's 
executors,  on  tbe  ground  that  there  is  no  snrrival 
of  liability  against  tbe  representatives  of  a  de- 
ceased joint  debtor.  This  point  has  been  passed 
upon  by  this  court  contrary  to  appellants'  con- 
tention since  his  brief  herein  was  filed.  Don- 
nerberg  V.  Oppenbeimer,  15  Wash.  290,  46  Pac 
254." 

[2]  The  rule  Invoked  by  the  second  part  of 
the  objection  is  limited  to  cases  where  tbe 
guarantw  or  surety  might.  If  living,  have 
revoked  his  liability  by  giving  notice,  of 
which  the  obligation  assumed  in  the  present 
Instance  la  not  such.  The  governing  prin- 
ciples are  clearly  stated  by  Circuit  Judge 
Taft  in  Fewlass  v.  Keeshan.  88  Fed.  673,  32 
O.  0.  A.  8,  In  the  following  language: 

"The  first  point  made  in  this  court  by  tbe  ap- 
pellants is  that  tbe  cost  bond  does  not  bind  the 
estate  of  the  surety  for  any  costs  accruing  after 
his  death.  Tbe  rule  as  to  the  obligation  of  a 
guarantor  in  respect  to  transactions  occurring 
after  his  death  is  that  tbe  obligation  is  not  af- 
fected by  his  death  if  tbe  contract  of  guaranty 
was  one  from  which  be  might  not  withdraw  up- 
on notice,  but  that,  if  be  could  have  done  so. 
then  bis  death  will  be  given  the  effect  of  a  notice 
of  withdrawal,  at  least  from  the  time  when  the 
knowledge  of  the  same  has  been  brought  borne  to 
the  obligee.    The  former  proposition  is  sustained 
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^  the  cases  of  Lloyd  t.  Harper.  16  Ch.  IMt. 
290,  Calvert  t.  Gordon,  3  Man.  &  R.  124,  Green 
T.  Younc,  8  Me.  [8  Greenl.]  14  [22  Am.  Dec. 
218],  Moore  v.  Wallis,  18  Ala.  458,  and  Voris  ▼. 
State,  47  Ind.  345.  The  alternative  proposition 
is  illustrated  in  the  cases  of  Jordan  v.  Dobbins, 
122  Mass.  168  [23  Am.  Rep.  3051.  Hyland  ▼. 
Habirh,  150  Mass.  112,  22  X.  E.  765  [6  L.  R. 
A.  383,  15  Am.  St.  Rep.  174],  Coulthart  v. 
Clementson,  5  Q.  B.  Dlv.  42,  and  Gay  v.  Ward, 
C7  Conn.  147,  34  AtL  1025  [32  L.  R.  A.  818]. 
A  court  cannot  release  a  surety  npon  a  cost 
bond  without  the  consent  of  the  party  for  whose 
i]enefit  the  security  has  been  given.  Holder  ▼. 
Jones,  29  N.  C.  191:  Standard  Publishing  Co. 
v.  Bartlett,  5  Wkly.  Law  Bui.  601.  This  feature 
of  the  obligation  of  a  coat  bond  places  it  in  the 
category  of  irrevocable  guaranties,  the  obliga- 
tions of  which  continue  according  to  their  terms, 
without  regard  to  the  death  of  the  guarantor." 

To  the  same  effect  Is  the  case  of  Estate  of 
Rapp  T.  Phoenix  Ins.  Co.,  113  HI.  390.  55  Am. 
Rep.  427,  where  It  is  said: 

"All  voluntary  bonds  executed  for  a  lawful 
porpose,  like  statutory  bonds,  derive  whatever 
efficacy  or  binding  force  they  have  from  the  posi- 
tive law  of  the  state,  and  in  this  respect  there 
is  no  difference  in  the  two  classes  of  bonds.  To 
hold  that  the  estate  of  a  surety  on  an  ordinary 
trnstee's  bond  is  absolutely  discharged  from  all 
future  liability  npon  the  death  of  the  surety,  on 
the  ground  that  his  death  is  per  se  an  extin- 
guishment of  the  bond,  would  certainly  be  a 
startling  proposition  to  come  from  this  or  any 
other  coort  of  final  resort;  and  yet  to  decide 
this  Case  in  conformity  with  appellant's  theory 
would  be,  in  legal  effect,  to  assert^s  we  under- 
stand it,  that  very  proposition.  We  unhesitat- 
ingly decline,  both  upon  reason  and  authority, 
to  ^ve  our  adhesion  to  any  such  a  doctrine." 

[3]  A  further  objection  is  that  the  judg- 
ment creditor  must  exhaust  bis  remedies 
against  the  principal  debtor  and  the  living 
surety  before  he  can  proceed  against  the  rep- 
resentative of  the  estate  of  the  deceased  sure- 
ty, and  that,  in  any  event,  a  summary  Judg- 
ment cannot  be  entered  against  such  repre- 
sentatives in  this  court,  but  they  must  be  pro- 
ceeded against  by  an  action  on  the  bond  In 
a  court  of  the  first  instance.  But  It  Is  clear 
that.  If  the  decedent's  estate  Is  liable  at  all 
npon  the  bond.  It  Is  liable  in  the  first  In- 
stance as  a  principal  obligor;  the  rule  being 
that  as  between  the  obligors  and  the  obligee 
all  of  the  obligors  are  principal  debtors, 
though  as  between  themselves  they  may  have 
the  rights  and  remedies  resulting  from  the 
relation  of  principal  and  surety.  Babbitt  v. 
Finn,  101  U.  S.  7,  25  U  Ed.  820.  See,  also, 
onr  own  case  of  Long  Bell  Lumber  Co.  v.  Gas- 
ton, 78  Wash.  598, 139  Pac.  641.  Since,  there- 
fore, the  estate  of  a  deceased  surety  is  liable 
to  the  obligee  as  a  principal  debtor.  Its  rep- 
resentatives cannot,  of  course,  claim  as 
against  him  the  remedies  which  might  be  ap- 
plicable between  the  estate  and  Its  immediate 
principal. 

[4]  Nor  do  we  think  the  objection  against 
a  summary  Judgment  well  taken.  The  stat- 
ute (Rem.  &  Bal.  Code,  {  1739)  provides  that, 
upon  the  affirmance  of  a  Judgment  on  appeal 
for  the  payment  of  money,  the  Supreme  Court 
shall  render  Judgment  against  both  the  ap- 
pellant and  his  sureties  on  the  appeal  bond 


for  the  amount  of  the  Judgment  appealed  from, 
in  case  the  bond  is  conditioned  so  as  to  sup- 
port such  a  Judgment,  and  for  damages  and 
costs  on  the  appeal.  The  Judgment  below 
was  a  Judgment  for  the  payment  of  money. 
The  bond  was  In  the  language  of  the  statute 
relating  to  supersedeas  bonds.  It  Is  there- 
fore conditioned  to  support  a  Judgment  In  this 
court  against  the  sureties,  and,  unless  the 
fact  of  the  death  of  the  surety  changes  the 
rule  of  the  statute,  there  Is  a  clear  right 
to  alter  Judgment  on  the  bond  against  the 
representatives  of  the  deceased  surety.  For 
the  reason  that  the  estate  Is  a  principal  debt- 
or we  are  constrained  to  hold  that  the  fact 
does  not  change  the  role,  and  that  the  re- 
qMndent  has  the  right  to  such  a  Judgment 

'[6]  On  the  death  of  Bedelsheimer  the  re- 
spondent presented  to  the  representatives  of 
his  estate  a  contingent  claim,  based,  upon  his 
liability  on  the  supersedeas  bond,  and,  on  the 
claim  being  rejected,  brought  an  action  there- 
on In  the  superior  court  It  is  objected  that 
this  Is  In  the  nature  of  an  electlcu  of  reme- 
dies, and  bars  the  respondent  from  Insisting 
on  a  judgment  In  this  court  against  the  rep- 
resentatives of  the  deceased  surety.  But  we 
think  the  objection  not  well  taken.  The  ap- 
peal vested  this  court  with  Jurisdiction  to  di- 
rect the  character  of  the  Judgment  to  be  en- 
tered In  the  action,  and  Uie  respondent  has 
the  right  to  pursue  his  action  here  to  its  final 
termination.  Under  the  rule  that  a  person 
may  not  pursue  two  remedies  for  the  same 
wrong.  It  might  be  a  defense  to  the  action 
In  the  other  court  that  aa  action  for  the  same 
recovery  was  pending  here ;  but  the  converse 
of  the  rule  would  not  be  true.  Another  ac- 
tion pending  Is  a  plea  to  a  second  action  for 
the  same  cause  of  action,  but  la  not  a  plea 
to  the  primary  action.  1  C.  J.  67 ;  Westmore- 
land Co.  T.  HovreU,  62  Wash.  146,  113  Pa& 
281. 

The  motion  of  the  respondent  is  granted. 

MORRIS.  0.  J.,  and  MOUNT,  BUUiS, 
and  CHADWIGK,  JJ.,  concur. 


(89  Wash.  5K) 
KNIBB  V.  MOBTENSBN  et  aL  (No.  18123.) 
(Supreme  Court  of  Washington.    Feb.  15, 1916k) 

1.  Mbchaiiicb'  Likns  «=3l67— Amount  ahd 
HSxTKNT  o»  LncH— Good  FArrH. 

Where  the  contractor  agreed  to  build  a 
dwelling  for  $1,064,  and  deposited  a  certified 
check  for  ^00  to  secure  performance,  and  there- 
after received  jpayments  of  $818,  and  on  dis- 
agreement received  an  award  from  an  arbitra- 
tion committee  of  $247  more,  and  filed  his  lien 
for  substantially  twice  that  amount  in  addition 
to  the  $300  deposit  the  whole  lien  was  bad,  be- 
cause it  contained  an  obvious  and  willful  excess 
in  the  deposit  item  and  in  the  amount  in  excess 
of  that  awarded  on  arbitration. 

[E^.  Note. — For  other  cases,  see  Mechanics' 
Liens,  Cent  Dig.  {{  268-274;    Dec.  Dig.  €=» 

157.] 
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2.  JuKT  *=»14r-SuiT  n»  Eqtjitt— Bnfobce- 

MENT  OF  lilEN. 

Where  a  mechanic's  Hen  claimant  includes 
excessive  amounts  in  filing  bis  lien,  the  owner 
has  a  right  to  trial  by  jury  which  the  claimant 
cannot  avoid  by  proceedings  under  lien. 

[Ed.  Note. — For  other  cases,  see  Jury,  Cent. 
Dig.  SS  40-60,  66-«S;  Dec.  Dig.  (8=>U.] 

Department  2.  Appeal  from  Superior 
Court,  King  County;  Kenneth  Mackintosh, 
Judge. 

Action  by  Jcdin  R.  Knibb  against  August 
W.  Morteusen  and  another  to  foreclose  a 
medianlc's  lien.  Judgment  for  plaintUf,  and 
defendants  appeal.  Reversed,  with  Instruc- 
tions. 

Aust  &  Terhune,  of  Seattle,  for  appellants. 
James  T.  Lawler,  of  Seattle,  for  respondent. 

BADSMAN,  J.  Plaintiff,  agreeing  in  writ- 
ing to  build  the  Mortensens  their  dwelling 
for  ?1,064,  deposited  a  certified  check  for 
$300  to  secure  his  good  performance.  The 
Mortensens  paid  him  $818,  and  admit  that 
they  owe,  and  they  now  tender,  $259,  which 
includes  a  trifling  extra.  Knlbb,  claiming 
many  more  extras,  invoked  an  arbitration 
clause  on  that  feature,  but  received  an  award 
of  only  $247.25.  He  then  filed  a  mechanic's 
lien  for  substantially  twice  what  the  arbi- 
trators allowed  him  and  the  $300  deposit 
besides,  or,  in  exact  figures,  $814.95.  The 
lower  court  allowed  him  in  the  present  fore- 
closure of  the  lien  only  $100  more  than  the 
arbitrators  had  allowed  him. 

[1]  The  respondent  owner  contends  that 
the  whole  lien  is  bad  because  of  its  contain- 
ing an  obvious  and  willful  excess.  That 
contention  we  must  sustain.  The  $300  was 
clearly  no  ingredient  under  our  statute,  and 
the  lower  court  had  to  throw  it  out,  besides, 
other  foreign  Items.  There  was  no  time 
when  this  plaintiff  could  honestly  have 
thought  himself  entitled  to  more  than  half 
of  what  he  claimed  in  his  notice  of  lien.  His 
claiming  more  was  willfully  unfair,  for  It 
was  done  after  the  award  of  the  arbitrators, 
whose  decision  he  does  not  repudiate,  and 
yet  will  not  adopt,  and  which,  moreover,  he 
uses  in  his  complaint  and  in  liis  argument 
here  to  put  the  other  side  In  the  position  of 
waiver  on  sundry  features. 

In  Robinson  v.  Brooks, -31  Wash.  60,  71 
Pac.  721,  we  held  that  willful  excess  would 
vitiate  the  whole  lien,  and  in  Gilbert  Hunt 
Co.  V.  Parry,  59  Wash.  648,  110  Paa  541, 
Ann.  Cas.  1912B,  225,  we  reached  the  same 
conclusion,  where  the  excess  was  very  great 
though  without  evidence  of  bad  intent 
These  lien  laws  tend  to  burden  the  sale  of 
property.  They  must  be  claimed  in  good 
faith.  The  law  will  not,  Indeed,  punish  the 
lienor  for  trifles  included,  or  even  for  large 
sums  which  are  fairly  debatable  in  law.  But 
it  will  not  allow  an  obvious  misuse  of  the 
statute.  This  contractor  has  burdened  a 
little  dwelling  with  twice  as'  much  as  he  bad 


a  right  to  claim  by  lieu,  and.  In  our  opinion, 
he  did  it  willfully,  out  of-  an  ill  humor  which 
is  exhibited  in  sundry  features  of  the  record. 

[2]  Where  excessive  items-  are  claimed,  the 
defendant  owner  has  the  right  to  his  trial 
by  Jury,  which  the  plaintiff  here  has  avoided 
by  proceedings  under  lien. 

The  cause  will  be  reversed,  with  Instmc- 
tions  that  the  action  be  dismissed  without 
prejudice  to  a  suit  at  law  by  the  plaintiff 
upon  the  same  subject-matter. 

MORRIS,  C.  J.,  and  MAIN,  HOUX)MB, 
and  PARKER,  JJ.,  concur.  * 


(89  Wash.  SS») 
STATE  ex  reL  PUBLIC  SERVICE  COMMIS- 
SION OF  WASHINGTON  v.  SPOKANE 
&  I.  E.  R.  CO.     (No.  12838.) 

(Supreme  Court  of  Washington.     Feb.  15, 
1916.)  ^ 

1.  Gi;ECTBicrrr   4=>4  —  Elbctsicai.   Powk* 

GOMFANUCS  —   PUBUC       SEBVICE      OOBPOKA- 
TIONS. 

Companies  furnishing  electrical  energy  may 
or  may  not  be  public  service  corimrations,  de- 
pending on  whether  the  sale  of  power  is  a  sale 
to  the  public  generally  or  only  an  incident  to 
the  busmess  in  which  the  company  is  engaged, 
as  a  sale  pending  the  time  when  the  company's 
surplus  will  be  needed  to  accomplish  its  assump- 
tion of  dul7  to  the  public. 

[Ed.  Note.— For  other  cases,  see  Eaectridty, 
C!ent.  Dig.  §  1 ;   Dec.  Dig.  «S=34.] 

2.  Electbicity  4=»4^-Saijc  of  Subflub  Pow- 
EB  BY  Tbaction  Company— Pcblio  Usb. 

The  sale  of  electrical  power  for  tractioB 
purposes,  lighting,  manufacturing,  etc.,  is  not 
a  public  use,  and  the  sale  by  a  public  service 
traction  company  of  the  difference  between  Its 
ordinary  requirements  and  its  peak  load  is  only 
an  incident  to  the  public  employment,  of  which 
the  law  will  take  no  notice. 

[Ed.  Note.— For  other  ca:8es,  see  Electricity, 
Cent  Dig.  {  1;   Dec.  Dig.  (S=>4.] 

3.  EixoTBicrrY  ^=>4  —  Status  of  Tbactioh 
Company  —  Public  Sebvick  CoHiassioir 
Law. 

The  Public  Service  Commission  Law  (Seas. 
Laws  1011,  p.  543),  declaring  all  companies  sell- 
ing electricity  for  hght  heat  and  power  for  hire 
to  be  public  service  companies,  subject  to  regu- 
lation by  the  public  and  under  the  jurisdiction 
of  the  Public  Service  Commission,  has  not  ex- 
tended the  jurisdiction  of  the  Commisrion  over 
a  traction  company,  selling  its  surplus  of  power 
between  ordinary  requirements  and  peak  load  to 
various  private  buyers,  so  far  as  such  branch 
of  the  business  is  concerned,  since  the  regulation 
and  control  of  business  of  a  private  nature  by 
the  state  is  sustained  by  reference  to  the  police 
power,  and  then  only  when  the  business  is  in 
character  and  extent  of  operation  such  as  touch- 
es the  whole  people  and  affects  the  general  wel- 
fare, while  the  act  does  not  manifest  dear  legis- 
lative intent  to  bring  such  business  within  the 
police  power,  which  the  courts  vrill  not  do  in 
the  absence  of  such  expressed  intent 

[Ed.  Note. — For  other  cases,  see  Electricity, 
Cent  Dig.  i  1;   Dec.  Dig.  «=94.] 

4.  Electbicity  «=p4— Foweb  Compart— Bxo- 

ULATION. 

If  the  state,  at  any  time,  acting  through  its 
accredited  agency,  puts  a  burden  upon  a  public 
service  corporation  which  requires  the  use  of 
its  surplus  power,  it  must  devote  such  power  to 
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the  public  use  and  abandon  any  private  con* 
tracts  it  ma;  hold  for  the  sale  of  such  surplus 
power. 

[Ed.  Note.— For  other  cases,  see  Electricity, 
Cent  Dig.  S  1 ;   Dec  Dig.  «=34.] 

6.  EliECTBICITT  igsall  — POWEB  COMPAWT  — 
REOULATIOn'. 

Where  the  state  requires  a  public  service 
corporation  to  devote  its  surplus  power  to  the 
public  use,  a  private  contractor  with  the  corpo- 
ration, who  has  been  baying  such  power,  can- 
not compel  specific  performance  of  uie  contract 
as  against  the  public  right 

[Ed.  Note,— For  other  cases,  see  ESectricity, 
Dec.  Dig.  €=>11.] 

6.  Electbicitt  «=3ll— Tbactio'n  Company- 
Reg  ulation  OF  Rates  —  Public  Sebvicb 
Commission  Law— "Rate." 

Under  the  Public  Service  Commission  Law 
(Sess.  Laws  1911,  p.  543),  providing  that  the 
Commission  shall  ascertain  the  probable  earning 
capacity  of  each  public  service  company  under 
the  rates  now  charged,  the  Commission  cannot 
compel  the  company  to  disclose  its  private  con- 
tracts for  the  sale  of  its  surplus  power  to  pri- 
vate enterprises,  since  "rate"  means  a  charge  to 
the  public  for  a  service  open  to  all  and  upon 
the  same  terms,  and  not  a  consideration  of  a 
private  contract  in  which  the  public  has  no  in- 
terest. 

[Ed.  Note.— For  other  cases,  see  Electricity, 
Dec  Dig.  <&=»11. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Rate.] 

Department  1.  Appeal  from  Superior 
Court,  Spokane  Comity ;  Bruce  Blake,  Judge. 

Mandamus  by  the  State  on  the  relation  of 
the  Public  Service  Commission  of  Washing- 
ton, against  the  Spokane  &  Inland  Empire 
Railroad  ComjMiny.  From  a  Judgment  g^an^ 
Ing  the  writ,  respondent  appeals.  Remanded, 
with  directions  to  deny  the  writ 

Graves,  Klzer  Sc  Graves,  of  Spokane,  for 
appellant  W.  V.  Tanner,  Atty.  Gen.,  and 
Scott  Z.  Henderson,  Asst  Atty.  Gen.,  for  re- 
spondent 

MOUNT,  3.  Respondent  brings  a  manda- 
mus proceeding  to  compel  a  disclosure  of  pri- 
vate contracts.  The  appellant  Is  a  traction 
company  operating  a  street  railway  system 
In  the  dty  of  Spokane,  and  some  Interurbau 
lines  running  out  of  Spokane  into  the  sur- 
rounding country.  It  maintains  a  power 
plant  which  generates  about  12,000  horse 
power.  Its  present  average  need  for  Its  op- 
erations is  about  9,000  horse  power.  Some 
years  ago,  at  a  time  when  its  own  power 
plant  bad  not  been  completed,  appellant  en- 
tered into  a  contract  to  take  each  year  3,- 
800  horse  power  from  the  Washington  Water 
Power  Company,  a  power  company  operating 
In  the  same  territory.  With  the  development 
of  its  own  plant  giving  approximately  12,000 
horse  power  and  the  contract  holding  it  to 
take  3,800  horse  i>ower  from  the  Washington 
Water  Power  Company,  apiiellant  has  a  year- 
ly supply  of  approximately  16,000  horse  pow- 
er, or  about  6,000  or  7,000  horse  power  more 
than  Its  present  average  need,  although  at 
times  It  uses  as  much  as  12,000  horse  i>ower. 


This  surplus  it  has  sold  under  private  con- 
tract to  others,  and  it  has  been  put  to  va- 
rious uses,  its  customers  being  a  land  com- 
pany, one  or  two  farmers,  who  use  the  power 
for  irrigation  purposes,  two  manufacturing 
plants,  a  grain  elevator,  an  irrigation  com- 
pany, and  three  or  four  individual  owners  of 
local  electric  light  plants  in  towns  and  villag- 
es in  the  vicinity  of  Spokane.  The  object  of 
this  proceeding  is  to  compel  appellant  to  sub- 
mit its  private  contracts  to  the  Public  Serv- 
ice Commission,  it  being  the  theory  of  the 
Commission  that  it  has  Jurisdiction  over  that 
part  of  the  appellant's  business  which  here- 
tofore has  been  regarded  as  private  and  in 
which  the  state  had  no  Interest ;  that  it  can- 
not make  an  adequate  and  intelligent  sur- 
vey of  the  rates '  charged  by  appellant  in  its 
service  to  the  public  without  them ;  and,  fur- 
ther, that  to  regulate  the  rates  for  tractl<m 
purposes,  it  must  have  a  disclosure  of  all 
ccmtracts  and  all  activities  yielding  a  revenue 
to  appellant,  whether  they  be  private,  entered 
Into  with  individuals,  or  affect  a  public  serv- 
ice only. 

[1]  We  understand  the  law  in  this  state 
to  be  that  companies  furnishing  electrical 
energy  may  or  may  not  be  public  service  cor- 
porations, depending  upon  the  objects  for 
whldi  they  were  organized  and  the  business 
in  which  they  are  engaged,  the  logic  of  the 
cases  being  that  we  will  Judicially  inquire 
whether  the  sale  of  power  is  a  selling  to  the 
public  generally  or  is  only  an  Incident  to  the 
business  in  which  the  company  is  engage, 
as,  for  instance,  a  sale  pending  a  time  when 
its  surplus  wUl  be  needed  to  accomplish  its 
assumption  of  duty  to  the  public,  for  it  has 
been  held  that  a  public  service  coriNjration 
can  anticipate  its  future  needs  and  develop 
energy  reasonably  In  excess  of  present  re- 
quirements. The  character  of  such  companies 
and  their  relation  to  the  public  has  been 
frequently  considered  by  this  court  We  find 
no  departure  from  our  first  holding  that  a 
sale  of  electrical  energy  or  power  for  private 
enterprises  is  not  an  engaging  in  a  public  busi- 
ness and  gives  such  companies  no  right  to 
assert  the  sovereignty  of  the  state.  Healy 
Lumber  Ca  v.  Morris,  33  Wash.  490,  74  Pac. 
681,  63  L.  B.  A  820,  99  Am.  St  Rep.  964; 
State  ex  reU  v.  White  R.  P.  Co.,  39  Wash. 
648,  82  Pac.  150,  2  L.  R.  A.  (N.  S.)  842,  4 
Ann.  Cas.  987;  State  ex  rel.  v.  Superior 
Court,  42  Wash.  660,  86  Pac.  666,  6  L.  R.  A 
(N.  S.)  672,  7  Ann.  Cas.  748 ;  State  ex  reL  v. 
Olympia,  46  Wash.  511,  90  Pac.  656;  State 
ex  rel.  v.  Superior  Court,  50  Wash.  13,  90 
Pac.  519;  State  ex  reL  v.  Superior  Court,  51 
Wash.  386,  99  Pac.  3 ;  State  ex  reL  v.  Supe- 
rior Court,  52  Wash.  196,  100  Pac.  317,  21 
L.  R.  A.  (N.  S.)  448;  Tacoma  v.  Nlsqually 
Power  Co.,  57  Wash.  420, 107  Pac  199 ;  State 
ex  reL  v.  Superior  Court,  70  Wash.  486,  127 
Pac  104 ;  State  ex  reL  v.  Superior  Court,  71 
Wash.  84;  127  Pac  591.    In  all  of  these  cases 
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tbe  company  was  asserting  tbe  right  of  emi- 
nent domain  in  order  to  arall  itself  of  the 
rights  and  privileges  granted  by  statute  to 
public  service  corporations.  In  the  absence 
of  controlling  legislation  the  court  refused  to 
extend  the  right.  In  the  Nisqnally  Power 
Company  Case  we  even  held  the  use  of  tbe 
word  "private"  In  a  legislative  act  to  have 
been  Inadvertent  and  therefore  surplusage. 
The  court  has  not  incUned  to  the  thought 
that  corporations  not  directly  engaged  In  the 
sale  of  power  to  the  public  generally  should 
be  clothed  in  the  garb  of  the  state,  in  the 
absence  of  an  unquestioned  intent  on  tbe  part 
of  the  Legislature  so  to  do. 

The  case  at  bar  is  presented  from  the 
other  angle.  The  company  is  insisting  that 
Its  contracts  with  private  individuals  for  the 
sale  of  excess  power  are  of  no  concern  to  the 
state  because  they  pertain  to  private  bnsi- 
ness  in  no  way  affecting  the  public,  while 
the  state  is  insisting  that  such  contracts  are 
essential  to  an  intelligent  exercise  of  its  ad- 
mitted function  to  inqnlre  into  and  regulate 
api)ellant's  traction  rates.  In  other  words, 
appellant  rests  upon  tbe  law  as  we  have 
heretofore  found  It  to  be,  and  respondent  in- 
sists that  the  court  has  indicated  a  purpose 
to  relax  the  rule  in  the  later  cases  (State 
ex  ret  Clark  ▼.  Superior  Court,  82  Wash. 
612,  114  Paa  444;  State  ex  reL  Lyle  v.  Su- 
periOT  Court,  70  Wash.  486,  127  Pac.  104; 
State  ex  ni.  Weyerhaeuser  v.  Superior  Ct., 
71  Wash.  84,  127  Paa  691;  State  ex  rel. 
Mountain  Tim.  Co.  ▼.  Sup'r  Ct,  77  Wash. 
685,  137  Pac.  894),  or,  if  not,  the  act  of  1911 
(Sess.  Laws,  p.  543)  is  ample  to  sustain  the 
right  of  respondent  to  inquire  into  and  con- 
trol that  part  of  the  business  of  appellant 
which  has  heretofore  been  considered  as  pri- 
vate and  not  a  proper  subject  of  state  con- 
trol. 

[<}  To  review  tbe  cases  in  detail  would 
serve  no  purpose.  We  have  discovered  In 
them  no  purpose  to  depart  from  our  former 
holdings.  There  may  be  some  expressions  in 
cases  Involving  collateral  questions  which 
seemingly  touch  the  question  under  discus- 
sion and  which  may  give  Impulse  to  the 
thought  that  we  had  It  In  mind  to  modify 
some  of  our  decisions,  but  the  fact  remains 
that  wherever  the  exact  question  has  been 
submitted  to  the  court,  It  has  held  to  the 
doctrine  of  the  earlier  cases,  that  is,  that  the 
sale  of  power  to  be  used  by  others  for  trac- 
tion purposes,  lighting,  manufacturing,  etc., 
is  not  a  public  use,  and  that  the  sale  of  sur- 
plus power,  or  the  difference  between  the 
ordinary  requirements  and  the  peak  load  by 
a  corporation  which  does  do  a  public  service 
business,  when  such  surplus  is  not  in  use,  is 
only  an  incident  to  the  public  employment  of 
which  the  law  will  take  no  notice.  Notwith- 
standing the  criticisms  of  counsel,  there  Is 
sound  reason  for  our  former  holdings,  to 
which  we  shall  advert  when  discussing  the 
next  phase  of  the  case. 


[3]  The  final  and  controlling  question  is 
whether  the  act  of  1911  has  extended  the 
Jurisdiction  of  the  Public  Service  Commlssioa 
over  power  companies'  regardless  of  the  char- 
acter of  the  business  in  which  they  are  en- 
gaged.    Counsel  for  respondent  says: 

"We  may  rest  our  case  on  the  proposition 
that,  irrespective  of  any  question  of  eminent  do- 
main, the  contracts  of  appellant  are  'clothed 
with  a  public  interest,'  and  therefore  anbject  to 
regulation,  and  that  the  determination  of  tiie 
policy  of  regulation  is  for  the  Legislature." 

Counsel  for  appellant  admits: 

"The  sole  question  in  the  case  is  whether  tbe 
defendant's  power  business  is  a  public  bosiness, 
in  view  of  the  uses  to  which  the  power  sold  by 
it  is  put,  and  is  therefore  subject  to  the  Joris- 
diction  of  the  PuUic  Service  Commission.  If 
it  is  witliln  the  legislative  power  to  make  pub- 
lic a  budnesa  conducted  as  defendant's  power 
business  is,  undoubtedly  the  Legislature  has 
done  so,  and  tbe  case  was  rightfully  decided. 
It  is  an  electrical  company,  and  owns  an  elec- 
tric plant  within  the  definitions  of  tbe  statute. 
Session  Laws  1011,  pp.  543,  544.  He  act 
makes  no  distinction  between  an  electrical  com- 
pany selling  its  product  for  public  purposes 
and  one  selling  for  private  purposes.  All  such 
companies  selling  'electricity  for  light,  heat,  or 
power  for  hire'  are  declared  to  be  public  service 
companies,  subject  to  regulation  by  tbe  public, 
and  under  the  jurisdiction  of  the  Public  Service 
Commission." 

This  leads  us  to  a  construction  of  tlie  stat- 
ute. The  purpose  of  the  state  in  creating 
the  Public  Service  Commission  was  to  regu- 
late "public  service  properties  and  utUItles." 
In  the  White  River  Power  Company  Case,  su- 
pra, we  held  the  question  whether  the  Legis- 
lature could  clothe  power  companies  with  a 
public  character  oi>en,  saying: 

"We  do  not  mean  to  say  that  the  right  of  emi- 
nent domain  can,  in  no  case,  be  extended  to  a 
corporation  organized  for  the  purpose  of  gener- 
ating and  transmitting  electricity  for  power  and 
other  purposes.  But  before  this  can  be  done, 
public  necessity  must  require  it,  and  the  right 
of  the  public  to  the  use  and  the  enjoyment  of 
the  property  must  be  regulated,  guaranteed,  and 
safeguarded  by  proper  legislation." 

It  Is  argued  that  the  present  act  (1911)  fur- 
nishes ample  authority  for  holding  that  pub- 
lic necessity,  as  evidenced  by  the  legislative 
declaration,  now  requires  that  such  comiw- 
nles  be.  held  subject  to  regulation  In  their 
private  affairs,  and  that  tbe  right  of  tbe  pub- 
lic to  the  enjoyment  and  use  of  such  property 
is  regulated,  guaranteed,  and  safeguarded  by 
appropriate  legislation.  But  we  think  tbe 
act  does  not  go  so  far.  That  It  assumes  Ju- 
risdiction over  power  companies  and  electri- 
cal companies  may  be  conceded,  but  we  find 
nothing  that  compels  the  conclusion  that  tbe 
I-esislature  intended  to  Inquire  Into  or  regu- 
late such  companies  except  In  so  far  as  their 
business  affects  the  right  of  tbe  whole  public 
to  their  products  upon  fair  or  reasonable 
terms.  Granting  for  the  sake  of  argument 
the  right  of  the  Legislature  to  exercise  the 
police  power  to  the  extent  of  regulating  and 
controlling  the  price  to  be  charged  for  power 
sold  to  private  Individuals  or  to  others,  such 
right  should  not  be  declared  by  the  courts  la 
I  the  absence  of  express  l^islatioii.    Tbe  regu- 
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latlon  and  control  of  business  of  a  private 
uature  is  sustained  by  reference  to  the  police 
power,  and  even  then  it  is  sustained  only 
wken  the  courts  bave  been  able  to  say  tbat 
a  business  is  in  character  and  extent  of  op- 
eration sucb  that  it  touches  the  whole  people 
and  affects  their  general  welfare.  It  is  upon 
this  ;princlple  that  Noble  State  Bank  t.  Has- 
kell, 219  U.  S.  104,  31  Sup.  Ct  186,  65  U  Ed. 
112,  3:J  U  R.  A.  (Nv  S.)  10^,  Ann.  Cas.  1912A, 
487,  and  German  Alliance  Insurance  Co.  t. 
Kansas,  233  U.  S.  389,  34  Sup.  Ct  612,  58  L. 
Ed.  1011,  L.  R.  A.  19150,  1189,  rest.  Until 
the  Legislature  brings  a  business  within  the 
police  power  by  clear  Intent  courts  will  not' 
do  80.  Courts  have  assumed  to  say  whether 
an  act  of  the  Legislature  falls  within  the  po- 
lice power,  but  primarily  the  assertion  of  po- 
lice power  is  for  the  Legislature.  They  are 
not  disposed  to  hold  that  a  thing  should  b|e 
done  by  an  individual  or  by  the  whole  public 
because  the  public  welfare  demands  it  They 
have  acted  only  after  the  Legislature  has  de- 
fined the  object  of  the  power.  In  other 
words,  the  courts  have  never  said  primarily 
that  the  police  power  should  be  applied  in 
any  given  case.  Their  only  inquiry  has  been 
whether  a  legislative  act  is  reasonably  with- 
in the  legislative  power  and  the  thing  sought 
to  be  done  is  fairly  within  the  terms  of  the 
act  And  it  is  well  that  it  is  so,  for  the  leg- 
islative body  can  extend  the  domain  of  the 
police  power  with  sufficient  rapidity.  There 
is  no  reason  why  the  courts  should  engage 
in  a  rivalry  with  it 

At  the  time  the  act  of  1011  was  passed  the 
law  was  well  defined  and  certain  in  its  terms. 
The  sale  of  power  to  individuals  or  com- 
panies, to  be  in  turn,  sold,  was  not  a  public 
use.  The  rule  and  the  casea  declaring  it 
must  have  been  well  understood  by'  the  Leg- 
islature. Tet  the  act  nowhere  attempts  to 
cover  any  use  theretofore  deemed  to  be  pri- 
vate. Its  whole  context  seems  to  compel  the 
thought  that  it  had  in  mind  only  such  uses 
as  the  public  might  compel.  There  is  nothing 
to  indicate  a  legislative  intent  to  declare 
that  the  sale  of  surplus  or  secondary  power 
pending  a  future  use  by  a  company  in  the 
performance  of  its  public  functions  is  a  thing 
that  affects  the  general  welfare,  the  health, 
peace,  or  happiness  of  the  citizen,  or  that  it 
is  In  any  way  necessary  to  sustain  the  right 
of  the  state  to  govern. 

Neither  has  the  business  of  selling  surplus 
power  been  so  notoriously  beset  by  abuses 
that  we  can  judicially  notice  It  as  having  an 
outlaw  character.  The  right  to  regulate  un- 
der the  present  law  must  be  measured  by  the 
public  interest  It.  will  hardly  be  contended 
that  appellant's  contracts  with  those  to  whom 
it  sells  its  surplus  Is  of  any  interest  or  con- 
cern to  any  one  other  than  the  immediate 
parties.  It  is  not  alleged  that  it  is  neglect- 
ing its  public  duty  because  of  them.  No  one 
has  a  right  to  compel  appellant  to  sell  its 
surplus.  The  act  of  sale  Is  purely  voluntaiy. 
like  the  merchant  it  can  sell  at  one  price  to 


one  man  and  at  another  price  to  another. 
The  parties  to  the  contracts  are  not  com- 
plaining. If  either  is  not  content  with  the 
offering  of  the  other,  he  does  not  have  to 
contract  He  can  go  his  way.  But  it  is  not 
so  with  appellant  when  exercising  its  public 
function,  that  is,  furnishing  something — a  ne- 
cessity— that  all  are  entitled  to  receive  upon 
equal  terms,  under  equal  circumstances  and 
without  exclusive  conditions.  Beale  &  Wy- 
man,  Rate  Regulation,  1 1. 

[4-6]  The  only  interest  the  state  can  have 
in  such  contracts  is  that  they  may  not  be 
made  and  persisted  in  to  the  detriment  of  the 
public.  They  are  made  subject  to  the  para- 
mount nndertaldng  of  the  company,  and  must 
give  way  to  the  public  interest  if  necessity 
requires.  If  at  any  time  the  state,  acting 
through  its  accredited  agency,  puts  a  burden 
upon  a  public  service  corporation  wlilch  re- 
quires the  use  of  its  surplus  energy,  it  must 
devote  such  energy  to  the  pubUc  use  and 
abandon  its  private  contracts,  for  they  are 
no  longer  mere  incidents  to  the  undertaking 
in  which  the  public  has  no  interest  but  are 
an  Incumbrance  upon  a  public  service.  A 
private  contractor  could  not  compel  specific 
performance  of  his  contract  as  against  an  in- 
tervening public  right  Thus  reasoning,  it 
follows  that  inquiry  into  these  collateral  mat- 
ters is  not  essential  to  the  performance  of 
the  public  functions  of  tlie  respondent  The 
Commission  insists  that  it  cannot  find  a  basis 
for  rate  making  without  knowing  the  pri- 
vate, as  well  as  the  public,  affairs  of  the  ap- 
pellant Granting  that  the  appellant  is  en- 
titled to  a  fair  return  upon  its  investment 
and  the  public  to  a  fair  rate  of  transporta- 
tion, to  hold  that  respondent  could  figure  ap- 
pellant's private  contracts  as  a  basis  for  rate 
making  would,  in  turn,  compel  the  holding 
that  appellant  would  be  entitled  to  take  from 
the  public  enough  to  make  good  its  losses 
in  its  private  enterprises.  The  state  has  no 
interest  either  in  appellant's  gains  or  losses 
in  its  private  enterprises.  It  has  not  yet  as- 
sumed to  stand  as  an  inquisitor  or  conserva- 
tor in  private  business.  The  act  creating  the 
Commission  reflects  no  more  than  an  intent 
to  care  for  every  right  of  the  public  in  so  far 
as  they  relate  to  the  public  functions  of  a 
public  service  corporation.  It  provides  for 
equality  of  service,  a  physical  valuation,  "the 
total  market  value  of  the  property  of  each 
public  service  company  operating  in  this 
state,  used  for  the  public  convenience  within 
the  state,"  and  that  the  Commission  shall 
"ascertain  the  probable  earning  capacity  of 
each  public  service  company  under  the  rates 
now  charged  by  such  companies,"  tbat  is. 
rates  for  service  falling  within  the  scope  and 
intendment  of  the  law;  for  "rates"  must 
be  held  to  mean  a  charge  to  the  public  for  a 
service  open  to  all  and  upon  the  same  terms, 
and  not  a  consideration  of  a  private  contract 
in  which  the  public  has  no  interest 

This  holding  makes  it  unnecessary  for  us 
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to  inquire  into  tlie  i>ower  of  the  Legislature 
to  assume  a  control  over  business  of  a  pri- 
vate nature,  or  whether  such  an  act  being 
passed  raises  a  legislative  or  Judicial  question. 
It  is  enough  that  the  Public  Service  Commis- 
sion Law  does  not  go  to  that  extent  in  its 
letter,  and  cannot  be  held  to  have  gone  to 
that  extent  by  construction  without  doing 
violence  to  the  manifest  purpose  and  spirit 
of  the  law. 

Remanded,  with  instructions  to  deny  the 
writ. 

MORRIS,  C.  J.,  and  CHADWICK  and  EL- 
LIS, JJ.,  concur. 

FULLERTON,  J.,  concurs  in  tlie  result. 


(89  Wash.  66t) 

STATE  r.  SANFORD.    (No.  13054.) 
(Supreme  Court  of  WashlnKton.    Feb.  17,  1916.) 

1.  Phtsiciars  and  Suboeons  <=>&— Pbaotio- 
iNO  Without  Cebtifioatb— Irfobuation. 

Under  Rem.  &  Bal.  Code,  $8386  et  aeq., 
regulating  the  practice  of  medicme,  creating  a 
board  of  medical  examiners  with  authority  to  lA- 
Bue  certificates  anthorizing  the  holder  to  practice 
medicine  and  surgery,  osteopathy,  or  any  other 
system  of  treatment,  and  section  8400,  making 
it  a  misdemeanor  for  any  person  to  practice 
without  a  license,  an  information  charging  de- 
fendant with  practicing  a  form  of  treatment 
without  having  a  certificate  in  any  form  an- 
thorizing him  to  practice,  charged  an  oCFense, 
even  though  it  did  not  state  the  particular  form 
of  certificate,  which  the  defendant  should  have 
hfd  to  entitle  him  to  practice  the  system  he  ac- 
tually practiced. 

[Ed.  Note. — For  other  cases,  see  Physicians 
and  Surgeons,  Cent  Dig.  {§  9-11;  Dec.  Dig. 
«s>6.1 

2.  Phtbicians  and  Surgeons  €=a6  —  Pbao- 
ticino  Without  C^btificate—Inpobmation 
Residence 

Under  Rem.  &  Bal.  (3ode,  (  8386  et  seq., 
making  the  practice  of  any  method  of  treating 
the  sick  without  a  certificate  issaed  by  the  board 
of  medical  examiners  a  misdemeanor,  an  infor- 
mation alleging  that  defendant  practiced  in  a 
county  without  a  certificate  to  practice  in  that 
county  was  not  defective,  because  not  alleging 
that  he  was  a  resident  of  that  county,  as  if  he 
practiced  in  that  county  without  a  certificate 
he  was  guilty  of  an  offense  under  the  statute. 

[Ed.  Note.— For  other  cases,  see  Physicians 
and  Surgeons,  Cent.  Dig.  $f  d-11;  Dec:  Dig. 
<S=>6.] 

3.  Indictment  and  Infobmation  «=>125  — 
"Duplicity"  —  Pbaoticb  of  Msdicinb 
Without  Authoritt. 

Tinder  Rem.  &  Bal.  Code,  g  8395,  making  it 
an  offense  for  any  person  holding  a  certificate 
entitling  him  to  practice  medicine  in  any  of  its 
forms  to  so  practice  without  having  the  certifi- 
cate recorded  in  the  county  in  which  he  prac- 
tices, and  that  on  each  diange  of  residence  he 
must  have  the  certificate  recorded  in  the  county 
to  which  the  change  is  made,  and  section  840(), 
making  it  an  offense  to  practice  without  having 
such  a  certificate,  an  information  for  practic- 
ing medicine  without  a  certificate,  but  not  stat- 
ing sufficient  facts  to  charg^e  the  complete  offense 
of  practicing  without  having  the  certificate  re- 
corded, and  under  which  defendant  could  not 
have  been  convicted  of  practicing  without  hav- 
ing his  certificate  recorded,  was  not  duplicitous, 
as,  to  constitute  duplicity,  the  information  must 


charge  two  complete  offenses,  and  if  it  diaries 
one  complete  olEense,  and  states  facts  which  in- 
completely  charge   another   offense,    the     latter 
statements  do  not  vitiate  the  information,    bu 
may  be  rejected  as  surplusage. 

[Ed.  Note.— For  other  cases,  see  Indlctmr 
and  Information,  Cent  Dig.  {{  334-100 ;  C 
Dig.  iS=3l25. 

For  other  definitions,  see  Words  and  Pbrroi, 
First  and  Second  Series,  Duplicity.] 

Department  1.  Appeal  from  Sur^rlor 
Court,  King  County ;  J.  T.  Ronald,  Jiid,e. 

H.  L.  Sanford  was  OHtvicted  of  pra.^cins 
medicine  without  a  license,  and  be  appeals. 
Affirmed. 

'  Wlllett  &  Olesoo,  of  Seattle,  and  Morris  & 
Hartwell,  of  La  Crosse,  Wis.,  for  appellant 
Alfred  H.  Lnndin,  Frank  P.  HelseU,  and  Jos- 
eph A.  Barto,  aU  of  Seattle,  for  the  Stat& 

FDLIiBBTON,  J.  The  appellant  waa  am- 
Tlcted  of  the  offense  of  practicing  medicine 
without  a  license.  The  questions  suggested 
for  reversal  are  an  based  upon  the  tntorma.- 
tlon,  which  omitting  the  caption  and  conclu- 
sion, reads  as  follows: 

"I,  John  F.  Murphy,  prosecuting  attorney  in 
and  for  the  county  of  King,  state  of  Washington, 
come  now  here  in  the  name  of  and  by  the  au- 
thority of  the  state  of  Washington,  and  by  this 
information  do  accuse  H.  L.  Sanford  of  the 
crime  of  practicing  medicine  without  a  license, 
committed  as  follows,  to  wit:  He,  said  H.  L. 
Sanford,  in  the  county  of  King  and  state  of 
Washington,  on  the  17th  day  of  November,  1914, 
did  then  and  there  willfully  and  unlawfally 
practice  and  attempt  to  practice  and  hold  him- 
self out  as  practicing  medicine  and  treating 
the  sick  and  afflicted  by  the  chiropractic  meth- 
od, and  then  and  there  advertising  that  be  wonld 
treat  the  sick  and  afflicted  in  said  county  and 
state  by  said  method,  and  that  then  and  there 
by  said  chiropractic  method  treating  and  at- 
tempting to  treat  one  Mary  B.  Fox  as  sick  and 
afflicted,  and  by  diagnosing  and  pretending  to 
diagnose  the  affliction  of  said  Mary  B.  Fox,  and 
by  said  chiropractic  method  then  and  there 
treating  the  said  Mary  B.  Fox  as  a  sick  and  af- 
flicted person,  for  which  treatment  he,  said  H. 
L.  Sanford,  charged  said  Mary  B.  Fox  the  sum 
of  two  dollars  ($2)  therefor,  all  without  having 
at  the  time  of  so  doing  a  valid,  unrevoked  cer- 
tificate from  the  state  board  of  medical  exami- 
ners authorizing  him  to  treat  the  tick  and  af- 
flicted in  the  county  of  King  and  state  of  Wash- 
ington, and  without  having  any  such  certificate 
recorded  In  the  office  of  the  county  clerk  of  King 
county,  state  of  Washington,  contrary  to  the 
statute  in  such  case  made  and  provided,  and 
against  the  peace  and  dignity  of  the  state  of 
Washington." 

The  statutes  of  this  state  regulating  the 
practice  of  treating  the  sick  or  afflicted  cre- 
ates a  board  of  medical  examiners,  and  gives 
such  board  authority  to  issue  certificates  to 
persons  entitled  to  practice  any  of  the  law- 
ful systems  or  modes  of  so  doing.  Bern.  & 
Bal.  Code,  {  8386  et  seq.  Three  forms  of  cer- 
tificates are  provided  for : "  First,  a  certiflcate 
authorizing  the  holder  thereof  to  practice 
medicine  and  surgery;  second,  a  certificate 
authorizing  the  holder  thereof  to  practice  oste- 
opathy; and,  third,  "a  certiflcate  aathorU- 
Ing  the  holder  thereof  to  practice  any  other 
system  or  mode  of  treating  the  sick  or  af- 
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fllcted  not  referred  to  In  this  section,"  Sec- 
tion 8391.  By  section  8400  it  la  made  a  mis- 
demeanor for  any  person  to  practice,  attempt 
to  practice,  or  to  hold  himself  out  as  practic- 
ing, medldne  and  surgery,  osteopathy,  or  any 
other  system  or  mode  of  treating  the  sick 
or  afflicted,  without  having  at  the  time  of  so 
doing  a  yalld  unrevoked  certificate  Issued  to 
him  by  the  hoard  of  medical  examiners. 

[1]  It  Is  the  appellant's  first  contention  that 
the  Information  Is  fatally  defective,  "in  that 
It  does  not  state  which  one  of  the  three  cer- 
tificates provided  for  by  statute  appellant 
should  have  had  to  enable  him  to  do  what 
the  state  undertook  'to  charge  him  with  hav- 
ing done,  and  also  in  not  showing  which  of 
the  three  classifications  provided  for  by  the 
statute  defendant  came  under."  But  it  seems 
to  us  that  an  information  may  charge  an  of- 
fense under  the  statute  without  including 
either  of  these  matters.  The  statute,  while 
it  may  or  may  not  prohibit  a  person  holding 
one  form  of  certificate  from  practicing  a  sys- 
tem or  mode  of  treatment  authorized  by  an- 
other, clearly  prohibits  a  person  holding  no 
certificate  at  all  from  practicing,  attempting 
to  practice,  or  holding  himself  out  to  prac- 
tice, any  system  or  mode  of  treatment.  An 
Information,  therefore,  which  charges  a  per- 
son with  practicing  a  form  of  treatment  of 
the  sick  and  afflicted  without  having  a  certi- 
ficate in  any  form  authorizing  him  to  treat 
the  sick  or  afflicted,  states  an  oflense  under 
the  statute,  even  though  it  does  not  state  the 
particular  form  of  certificate  he  shouia  have 
possessed  in  order  to  entitle  him  to  practice 
the  particular  system  or  mode  of  treatment 
he  actually  practiced.  In  our  (pinion  the 
information  in  the  present  case,  while  some- 
what crude.  Is  thus  definite.  In  eltect  it 
charges  the  defendant  with  willfully  and  un- 
lawfully practicing,  attempting  to  practice, 
and  holding  himself  out  as  practicing,  in  the 
county  of  King,  state  of  Washington,  a  sys- 
tem and  mode  of  treating  the  sick  and  af- 
flicted known  as  the  "chiropractic  method," 
and  with  actually  treating  one  Mary  B.  Fox 
as  sick  and  afflicted  by  such  chiropractic 
method,  all  without  having  at  the  time  of 
so  doing  a  valid  unrevoked  certificate  from 
the  state  board  of  medical  examiners  author- 
izing him  to  treat  the  sick  and  afflicted  in 
such  county  and  state.  Clearly  it  would  not 
aid  the  understanding  to  include  therein  a 
statement  of  the  character  of  certificate  the 
appellant  should  have  possessed  in  order  to 
entitle  him  to  practice  the  system  or  mode  of 
treatment  he  attempted  to  practice,  or  to 
state  under  which  of  the  three  classifications 
provided  for  by  statute  a  person  would  fall 
who  practiced  the  system  or  mode  of  treat- 
ment employed  by  the  defendant 

[2]  Again,  it  is  said  that  the  information 
Is  fatally  defective  because  it  does  not  allege 
that  the  defendant  is  a  resident  of  King  coun- 
ty.   In  support  of  this  it  is  argued  that  It  Is 


sufficient  for  the  holder  of  a  oerttflcate  to 
record  it  In  the  county  of  his  residence  in  or- 
der to  oititle  him  to  practice  his  profession 
In  afty  county  of  the  state,  and  that  the  Infor- 
mation, inasmuch  as  It  fails  to  allege  the  res- 
idence of  the  defendant,  does  not  negative  the 
idea  that  his  practice  in  King  county  was 
lawfuL  But,  as  we  say,  the  allegation  is 
that  he  practiced  in  King  county  without 
having  a  certificate  authorizing  him  to  prac- 
tice in  that  county.  It  may  be  that,  in  order 
to  convict  the  defendant  of  unlawfully  prac- 
ticing in  King  county  without  a  certificate, 
the  state  would  be  obligated  to  show  that  he 
had  no  certificate  entitling  him  to  practice 
in  any  county  of  the  state ;  but  this  fact  does 
not  render  the  allegation  insuffldent.  If  he 
practiced  in  King  county  without  right,  he 
was  guilty  of  an  offense  under  the  statute, 
and  an  information  which  charges  him  with 
so  doing  charges  an  offense. 

[3]  Section  8395  of  the  statute  makes  it  an 
offense  for  any  person  holding  a  certificate 
entitling  him  to  practice  the  medical  profes- 
sion in  any  of  its  forms  to  so°  practice  without 
having  the  certificate  recorded  in  the  county 
in  which  he  is  practicing,  further  providing 
that  on  each  change  of  residence  he  must 
have  the  certificate  recorded  anew  in  the 
county  to  which  the  change  is  made;  whUe 
section  840O,  as  we  have  noted,  makes  it  an 
offense  to  practice  without  having  such  a  cer- 
tificate. The  appellant,  construing  the  first' 
of  the  cited  sections  to  require  a  recording 
only  in  the  county  of  the  residence  of  the 
practitioner,  conten(^8  that  the  Information 
is  duplidtouB,  in  that  it  charges  the  offense 
of  practicing  without  having  his  certificate 
recorded  and  also  the  offense  of  practicing 
without  a  certificate.  But  while  the  informa- 
tion contains  language  applicable  to  the  of-- 
fense  of  practicing  without  haVing  a  recorded 
certificate,  it  manifestly  does  not  state  suffl- 
dent  facts  to  charge  a  complete  offense  in 
that  respect.  In  other  words,  the  defendant 
could  not  on  this  Information  have  been  legal- 
ly convicted  of  practicing  his  profession  with- 
out having  his  certificate  authorizing  him  to 
so  practice'  recorded  In  the  county  of  his  resi- 
dence. To  constitute  duplicity  the  informa- 
tion must  charge  two  complete  offenses.  If  it 
charges  one  complete  offense,;  and  states  facts 
which  incompletely  describe  another  offense, 
the  latter  statements  do  not  vitiate  the  in- 
formation, but  may  be  rejected  as  surplusage. 
State  V.  Haskell,  76  Me.  399;  State  v.  Com- 
ings, 54  Minn.  359,  56  N.  W.  60;  State  v. 
Flanders,  118  Mo.  227,  23  S.  W.  1086;  People 
V.  Casey,  72  N.  Y.  393 ;  State  v.  Darden,  117 
N.  O.  697,  23  S.  E.  106. 

Our  conclusion  is  that  the  Judgment  should 
stand  afflrnled.    It  la  so  ordered. 

MORRIS,  0.  J.,  and  MOUNT,  ELLIS^  and 
CHADWICK,  JJ.,  concur. 
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DAVIES  T.  MARTIiAND  CASUALTY  CO. 
<    (No.  12820.) 

(Sapreme-  Court  of  Washington.     B^b.  9, 
1916.) 

1.  InSUBANCH!*S»614— rNDKMNITY  lUSUBAWCT 

—Payment  bt  Assdbed. 

Where  an  insolvent  coal  company,  the  as- 
sured under  an  indemnity  policy  for  $5,000,  exe- 
cuted notes  for  $17,000  to  the  widow  of  its  de- 
ceased employ^,  who  had  recovered  judgment 
against  it  for  $15,000  for  the  employe's  death, 
she  expecting  to  return  them  immediately,  satis- 
fy the  judgment,  and  receive  an  assignment  of 
the  indemnity  policy,  which  was  done,  the  trans- 
action was  a  mere  subterfuge,  and  did  not  con- 
stitute payment  of  the  judgment. 

[Cd.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  {  12J)8;    Dec.  Dig.  «=»514.1 

2.  INSUBANCE  ®=>514  —  BHPLOTEBS'  IRSCB- 
ANCE— "In  DEMNITT     IRSUBANCB"  —  "IiIABIL- 

rrr  iNsunANCE." 

Employers'  insurance  policies  are  of  two 
sorts,  the  "liability"  contract,  which  obligates 
the  insurer  to  pay  the  loss  without  first  requir- 
ing that  the  assured  do  so,  and  the  "indemnity" 
contract,  which  obligates  the  insurer  to  reim- 
burse only  after  the  employer  has  paid  the 
debt  to  the  injured  employ& 

[Qd.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  1 1298;   Dec  Dig.  «=>514.] 

3.  INSUBANCX  ^3514— Ekfiatkbs'   iNDKllnl- 

TT  Insurance— Election  bt  Insuber. 
An    employers'   indemnity   insurance   eom- 

gany,  which  took  OTer  the  defense  of  an  action 
y  the  widow  of  the  deceased  employ^  of  the 
assured  for  such  employe's  death,  assumed  the 
position  of  a  liability  insurer  and  waived  the 
right  to  exact  prepayment  of  the  widow's  judg- 
ment by  the  assured  as  a  conditioii  precedent  to 
its  liability  on  the  policy. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  {  1298;   Dec.'  Dig.  <S=»514.] 

4.  Corporations  4=>617— Inbubancb  «=9212 
—Contract  avteb  Striking  of  Name  fbou 
Public  Kolls  —  Assioniucnt  —  Voidable 
Characteb. 

An  assignment  of  its  indemnity  policy  by 
an  insolvent  coal  company  the  name  of  which 
had  been  stricken  by  the  secretary  of  state  from 
the  public  rolls  for  failure  to  pay  its  annual  li- 
censes to  the  widow  of  a  deceased  employ^,  who 
had  recovered  judgment  against  the  company 
for  the  death,  was  not  void,  but  voidable,  and 
could  not  be  complained  of  by  the  insurer. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent  Dig.  §8  2448-2450;  Dec.  Dig.  <S=9617; 
Insurance,  Cent  Dig.  ff  481,  482;  Dec.  Dig. 
«S=>212.]  •  -•    " 

6.  Afpeai.  and  Bbbob  €=31060  —  Habmucsb 
Error- Misconduct  of  Counsel. 

In  an  action  on  an  employers'  indemnity 
policy  assigned  by  the  assured,  where  plaintiff, 
under  the  undisputed  testimony,  was  entitled  to 
an  instructed  verdict  for  $5,000,  the  amount  of 
the  policy,  for  which  sum  the  jury  returned  ver- 
dict, the  judgment  cannot  be  reversed  for  mis- 
conduct of  plain  tiCfs  counsel. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  4135;    Dec.  Dig.  <&=»1060.] 

Department  2.  Appeal  from  Superior 
Court,  King  County;  A.  W.  Frater,  Judge. 

Action  by  Anna  Davies  against  the  Mary- 
land Casualty  Company,  From  a  Judg- 
ment for  plaintiff,  defendant  appeals.  Af- 
firmed. 


John  W.  Roberts  and  Geo.  Ll  Spirit,  both 
of  Seattle,  for  appellant  Brady  &  Rom- 
mens,  of  Seattle^  for  respondent 

BAnSMAN,  J.  Plaintiff's  hnsband  was 
killed  in  a  mine  of  tbe  Rose-MarshaU  Coal 
Company,  when  that  company  bad  a  policy 
of  indemnity  from  the  Casualty  Company. 
After  prolonged  litigation.  Including  an  ap- 
peid  to  this  court  (Davies  v^  Rose-^farshall 
Cool  Co.,  74  Wash.  565,  134  Pac.  180).  Judg- 
ments for  $15,000  were  obtained  by  the  wid- 
ow and  her  son  in  consolidated  actions 
against  the  coal  company.  The  present  suit 
against  the  casualty  company  alone  was 
brought  by  the  widow  as  the  coal  company's 
assignee  of  the  policy.  Judgment  being  giv- 
en against  the  casualty  company  for  $5,000. 
Its  full  amount,  the  casualty  company  ap- 
peals. 

In  addition  to  alleged  trial  errors,  whidi 
will  be  discussed  later,  the  appellant  con- 
tends: That  the  coal  company  had  never 
paid  the  loss,  and  thus  pnt  Itself  In  a  posi- 
tion where,  by  the  policy,  it  could  ask  reim- 
bursement; second,  that  there  was  nothing 
assignable  In  this  policy  before  that ;  third, 
that  the  assignment  wfts  not  only  without 
consideration  but  In  bad  faith. 

The  coal  company  was  incorporated  in 
1910,  the  policy  issued  in  September  of  that 
year,  and  the  death  of  Davies  occnrred  in 
December  following.  That  the  coal  company 
is  utterly  Insolvent  Is  clear.  The  Davies 
judgment  was  first  recovered  In  June,  1912, 
and,  after  the  appeal  here,  was  made  final  be- 
low In  November,  1913.  A  receiver  of  the 
coal  company  appointed  in  March,  1914,  be- 
fore the  present  action,  but  after  the  assign- 
ment of  the  policy,  found  no  assets.  The 
only  other  asset  of  the  company  had  betwe«i 
the-date  of  the  Davies  Judgment  and  the  com- 
mencement of  this  action  was  a  leasehold  In- 
terest In  coal  lands,  forfeited  at  some  un- 
certain date  after  the  accident  The  policy 
we  shall  construe  as  intended  to  reimburse, 
and  not  to  prepay,  the  assured.  It  resembles 
the  generality  of  these  contracts,  but  does 
lack  some  features  that  are  common  In  them. 
Thus  the  insurer,  while  engaging  to  defend 
suits,  did  not  in  terms  exclude  the  assured 
itself  from  defending.  Neither  did  it  forbid 
an  assignment  of  the  policy.  It  permitted 
cancellation  by  the  Insurer  at  any  time  on 
five  days'  notice  with  partial  refund  of  pre- 
mium. The  suit  of  Davies  against  the  coal 
company  was  defended  from  the  beginning 
by  the  insurer,  with  whom  there  is  no  evi- 
dence that  the  coal  company  In  any  way  in- 
terfered. 

Plaintiff  admits  that  the  policy  Is  one  sole- 
ly of  reimbursement,  and  that  nobody  conld 
sue  the  Insurer  until  the  employer  bad  paid 
the  Judgment;  but  the  employer,  she  arguee^ 
had  In  fact  paid  the  Judgment,  after  which 
It  assigned  to  her  the  then  actionable  policy 
for  a  valuable  consideration. 
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[1]  The  facts  are  that  the  iisolvent  coal 
company  executed  notes  of  $17,000  to  Mrs., 
Dayles;  that  she  on  the  same  day  gave  them 
all  back,  satisfied  the  Judgment,  and  took  a 
written  assignment  of  the  policy.  In  our 
opinion,  this  transaction  was  but  a  subter- 
fuge. We  have,  of  course,  held,  In  Seattle' 
&  S.  F.  Ca  T.  Maryland  Casualty  Ca,  50 
Wash.  44,  96  Pac.  509,  18  L.  H.  A.  (N.  S.)  121, 
that  an  employer  may  make  by  notes  such  a 
payment  to  a  creditor  employ^  as  will  sustain 
a  suit  for  reimbursement  from  one  of  these 
insurers  before  the  notes  are  paid.  In  that 
case,  though,  the  assured  employer  was  not 
Insolvent  When  It  gave  notes,  It  gave  some- 
thing valuable.  Here  Insolvency  made  the 
notes  presumptively  worthless.  But  other 
facta  here  are  still  stronger.  The  notes  were 
hardly  issued  until  they  were  handed  back. 
Mot  only  were  they  given  back  immediately, 
but  they  were  actually  issued  with  an  ill- 
concealed  understanding  that  this  should 
be  done  Immediately.  The  maker  practically 
never  took  its  hands  off  them.  It  never  ex- 
pected to  pay  them.  .  The  payee's  own  testi- 
mony leaves  it  clear  that  she  expected  to 
return  them  immediately,  aatis^  the  Judg- 
ment, and  get  the  policy.  Moreover,  what 
she  gave  back  was  not  $5,000  of  these  notes, 
but  all  of  them.  She  satisfied  a  Judgment 
for  117,000  in  exchange  for  a  right  to  sue 
the  casualty  company  in  not  to  exceed  $5^- 
000;  all  this  in  a  few  hours.  The  transac- 
tion cannot  be  sustained  as- a  payment  by  the 
coal  company. 

If,  then,  plaintiff's  right  to  sue  the  casual- 
ty company  were  to  depend  on  plaintiff's  own 
theory,  her  case  must  fail.  But  other  facts 
require  our  consideration,  and  we  must  enter 
on  a  discussion  beyond,  to  be  sure,  the  scope 
of  the  briefs  on  either  side,  but  indispensable 
to  Justice  in  tltis  case,  as  well  as  to  a  proper 
view  of  these  contracts  in  the  future. 

[2,  S]  The  Davles  claim  against  the  coal 
company  was  long  resisted  by  the  casualty 
company.  To  reimburse  for  such  a  claim 
when  established  by  Judgment  and  paid 
was  the  purpose  of  its  contract  The  Judg- 
ment has  established  that  claim.  Nothing  re- 
mains except  a  form.  The  casualty  company, 
in  effect,  says  to  Mrs.  Davies  that,  if  the 
coal  company  will  pay  her  at  one  end  of  the 
de&k,  the  casualty  company  will  repay  the 
coal  company  at  the  other  end.  Not  one 
thing  t)e8ide8,  da«s  it  argue,  is  wanting  to  its 
liability  except  this  tormula.  On  that  pro- 
cess it  insists,  not  because,  when  the  coal 
company  shall  have  first  paid  and  the  casual- 
ty company  shall  then  have  given  reimburse- 
ment there  will  result  to  it  a  right  claim, 
or  even  a  salvage  interest  against  the  coal 
company  or  its  assets,  but  because  it  wishes 
the  thing  done  in  Just  that  way.  It  will  pay 
a  moment  after,  not  a  moment  before,  the 
coal  company  pays.  If  the  latter  will  but 
get  a  loan  for  a  few  moments  from  some 
one  else  and  pay  the  Judgment,  then  the 


casualty  company  will  hand  It  a  check  per- 
haps long  previously  prepared. 

Such  mummeries  are  ill  favored  by  the 
law.  Technicality,  indeed,  is  not  only  re- 
spectable, but  is  to  be  enforced  by  courts 
when  even  a  remote  right  la  exposed  to  dan- 
ger. When  technicality  is  invoked,  however, 
to  avoid  an  obligation  morally  established 
the  common  law  usually  finds  in  its  arsenal 
some  weapon  with  which  to  confront  it  and 
to  make  that  a  legal  which  la  already  a 
moral  debt  The  actuary  of  the  casualty 
company  undoubtedly  reckoned  on  paying  a 
loss  thus  earned.  It  must  be  assumed  that 
reserves  are  not  calculated  upon  an  escape 
through  the  chance  of  the  assured's  insolven- 
cy after  liability  to  the  employ&'  It  is  the 
executive  branch  of  the  insurer  that  looking 
to  the  preicise  words  of  contract  may  feel 
itself  Justified  in  adding  casual  gains  from 
situations  like  these,  where  some  claims  will 
be  perfectly  established,  be  morally  complete 
in  every  respect,  but  where  the  employer, 
not  allowed  by  the  insurer  to  pledge  or  as- 
sign the  poliqr  one  minute  in  advance,  will 
be  unable  to  get  so  much  as  a  temporary 
loaiL 

'  Employers'  policies  are  of  two  sorts.  One, 
called  a  liabUlty  contract,  obliges  the  insurer 
to  pay  the  loss  without  first  requiring  the 
assured  to  do  so.  The  other  type,  of  which 
the  present  is  one,  is  called  an  Indemnity 
policy,  and  imposes  only  reimbursement  aft- 
er the  employer  has  paid  the  debt  This 
last  being  found  better  for  the  insurer,  the 
liability  policy  has  gradually  been  displaced 
by  the  other. 

Tracing  now  the  growth  of  the  indemnity 
policy  up  to  its  present  phraseology,  its  basic 
principle  was  that  the  assured  would  not  only 
first  pay  the  loss,  but  that  he  would  attend 
to  his  own  defense.  The  indemnifier,  stand- 
ing aloof,  would  pay  the  final  bill,  providing 
the  defense  had  been  honestly  conducted  by 
the  employer.  Generally  speaking,  the  prac- 
tice as  well  as  the  contract  of  the  indemnifier 
to  take  over  the  defense  came  later.  To  do 
that  under  the  old  liability  policy  was  natu- 
ral, but  under  the  pure  indemnity  policy  was 
not  natural.  The  Insurer  desired  to  defend 
through  his  own  agent,  because  be  could  do 
so  more  cheaply  than  the  employer,  who 
would  charge  the  expenses  to  him,  and  be- 
cause he  could  be  more  certain  of  the  good 
faith  of  that  defense.  He  accordingly  wished 
to  become  a  mere  reimburser  in  law  while 
a  defender  ta  fact  But  in  taking  over  the 
defense  the  insurer  assumes  a  feature  of  a 
liability  contract,  as  distinguished  from  an 
indemnifying  contract  When  an  accident 
occurs,  be  hurries  to  protect  the  assured  and 
himself  from  liability  by  defeating  the  claim- 
ant in  advance.  But,  when  the  claimant  has 
been  successful,  the  insurer,  falling  back  on 
the  other  theory,  argues  that  he  is  not  a 
liability  insurer,  only  a  reimbursement  in- 
surer.    This  shifUni;  subjects  him  to  the 
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familiar  doctrine  of  estoppel  by  election  In 
Inconsistent  'positions.  Tbe  law  does  permit 
him  to  have  tbe  exemptions  of  a  reimburse- 
ment engagement,  bnt  be  cannot  have  tbe 
benefits  of  a  liability  engagement  at  tbe  same 
time.  If  he  wishes  to  rely  upon  the  former, 
he  may  continue  to  do  so  under  the  words 
of  his  contract  and  leave  the  defense  to  the 
assured.  When  he  takes  over  the  defense 
himself,  be  will  not  be  heard  to  say  that  be 
has  not  assumed  the  position  of  a  liability 
insurer.  Accordingly  we  hold  that,  by  con- 
ducting the  defense,  the  employer's  insurer 
waived  the  right  to  exact  prepayment  by  the 
assured,  and  that  on  the  final  Judgment  of 
Davies  against  the  coal  company  "loss"  ma- 
tured. The  policy  as  one  of  reimbursement 
could  then  be  either  sued  on  by  tbe  assured 
or  be  assigned. 

Such  a  consequence  of  the  insurer's  acts 
would  seem,  aside  from  any  justice  to  the 
employe,  to  be  but  fair  to  the  employer  also ; 
for  the  latter,  whose  solvency  and  protection 
are  supposed  to  be  promoted  by  these  policies, 
is,  as  this  feature  is  now  taken  advantage  of, 
exposed  to  a  wUlingn'ess  and  even  a  desire 
in  tbe  insurer  to  see  him,  not  succeed,  but 
faiL  lu  fact,  they,  do  sometimes  fail  because 
they  are  left  unassisted  by  their  insurer  in 
Just  such  a  Juncture,  for  the  employe's  Judg- 
ment often  ruins  embarrassed  employers,  not- 
withstanding they  hold  in  their  hands  the 
very  contract  that  was  supposed  to  save 
them.  They  are  told  by  the  maker  of  that 
contract  that  he  will  save  them  when  they 
have  saved  themselves.  If  that  is  to  remain 
permissible  in  these  insurers,  it  wUl  not  re- 
main such  in  this  state  when  they  take  over 
the  defense  and  costs  of  a  suit  Such  a  priv- 
ilege In  their  contracts  involves  a  question  of 
public  policy.  It  is  a  privilege  that  would 
be  grudgingly  extended.  If  ever  extended  at 
all,  to  any  private  individual,  since  it  In- 
creases the  temptations  to  prolong  litigation 
and  puts  in  the  hands  of  a  stranger,  who  may 
gain  by  harshness,  a  controversy  that  ought 
to  be  left  to  those  whose  previous  relations 
invite  reconciliation  and  concord. 

[4]  This  brings  us  to  the  assignment  that 
was  made.  It  Is  clear  that,  before  this  was 
done,  the  coal  comspany's  name  had  been 
stricken  by  the  secretary  of  state  from  the 
public  rolls  for  want  of  paying  its  annual 
licenses  during  -the  prescribed  period.  In 
consequence  of  this,  the  assets  of  the  cor- 
iwratlon  passed  to  its  trustees  to  be  dis- 
posed of,  aa  the  statute  expresses  it,  under 
the  order  of  the  court  in  appropriate  proceed- 
ings. Just  what  proceedings  would  be  appro- 
priate are  not  specified  by  the  statute.  The 
receiver  appointed  after  the  assignment  of 
the  policy  acquiesced  In  that  transaction  of 
which  he  was  plainly  cognizant  and  in  which 
be  appeared  to  assist. 

Whether  the  act  of  assigning  the  policy  in 
exchange  for  a  satisfaction  of  the  judgment 
was  ultra  vires  under  our  statutes,  which, 


though  intended  to  be  revenue  measures, 
must  necessarily  be  enforced  with  some  rigor 
to  produce  the  desired  revenue,  is  a  qnestloa 
not  necessary  to  be  determined.  The  assign- 
ment, we  are  confident,  was  not  void,  but 
voidable,  and,  if  it  was  voidable,  it  was  not 
the  casualty  company  that  could  complain  of 
it  Voltz  V.  National  Bank,  158  111.  532,  42 
N.  E.  69,  30  L.  R.  A.  155.  To  tbe  latter  it 
should  be  unimportant  which  it  pays  when 
the  loss  is  due;  and  the  corporate  acts  that 
are  in  excess  of  corporate  power  and  yet  un- 
assailable by  third  parties  are  too  numerous 
to  mention.  Neither  creditors,  if  any  such 
exist  (which  the  record  does  not  show),  nor 
tbe  receiver  have  sought  to  disturb  this  trans- 
action. 

[6]  In  view  of  the  fore(Eoing,  the  Jndgment 
of  the  lower  court  must  be  affirmed.  Nor  can 
we  reverse  it  for  misconduct  of  plaintUTs 
counsel  either  as  witnesses  or  as  advocates 
before  the  Jury.  The  misoonduct  complained 
of  is,  indeed,  such  as  the  lower  court  should 
have,  reprehended,  for  defendant's  counsel 
made  to  this  misconduct  timely  and  proper 
objection.  Bat  no  case  can  be  reversed  for 
misconduct  of  counsel  when  it  is  dear  that 
the  verdict' of  the  jury  could  not  possibly 
have  been  aflTected  by  it  Such  is  the  present 
instance.  The  Jury  had  to  bring  in  a  verdict 
of  the  $5,000  sued  for  or  no  verdict  for  plain- 
tiff at  alL  Under  the  undisputed  testimony 
in  tills  case  plaintiff  was,  in  tact,  entitled  to 
an  Instructed  verdict  in  hex  favor  for  tbe 
amount  of  the  policy.  It  is  in  that  sum  that 
the  Jury,  though  the  case 'was  tried  by  both 
parties  under  a  mistaken  theory,  have  given 
their  verdict 

Judgment  affirmed. 

MORRIS,  0.  J.,  and  HOLCOMB,  and 
MAIN,  J  J,,  concur.    PARKER,  J.,  concura  in 

the  result 

(89  'Wluh.  S57) 

HAVERLAND  t.  LANE  et  ox.     (No.  12828.) 

(Supreme  Court  of  Washington.     Feb.  9, 
1916.) 

1.  Fraud  «=>2&— Pubohase  or  Stock— Dbckit 

— PVBCHASE  FOB  OtHBB  COBPORATIOR. 

That  defendant,  in  buying  stock  of  plain- 
tiffs, their  shares  of  stock  in  a  corporation,  con- 
cealed from  them  that  it  was  being  bought  for 
the  Interest,  if  not  the  account,  of  another  cor- 
poration, is  not  actionable  deceit,  they  having 
no  Interest  In  who  was  the  porchaser,  but  only 
in  getting  a  satistectory  price. 

[Ed.  Note. — For  other  cases,  see  Fraad,  Cent 
Dig.   S  24;    Dec.   Dig.   <8=>2S.] 

S.  Fbattd   €=»13— Pubchase   of   Stock— Dk- 
CTIT— Receivebship. 

The  representation  of  defendant  stockhold- 
er, in  buying  from  plaintiffs  their  shares  of 
stock,  that  t&e  company  would  be  put  in  the 
bands  of  a  receiver  unless  they  sold  their  stock, 
would  not  be  actionable  deceit  unless  it  in- 
volved an  actual  misrepresentation  aa  to  the 
value  of  the  stock,  or  possibly  a  showing  that 
the  stock  became  more  valuable  becaoae  of  ex- 
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istlng  facts  wMcIi  defendant,  being  an  officer  of 
the  company,  was  bound  to  disclose. 

[Ed.  Note.— For  other  cases,  see  Fraud,  Cent 
Dig.  M  3-6;   Dec.  IMg.  «=9l3.1 

3.  CoBFO&ATiONB  ®=>317— Stock— PuBCHASE 
BT  OiTiCK»— Deceit— DiscixtsiNO  Markst. 
It  is  not  actionable  deceit  for  a  stockholder 
in  a  company,  though  an  officer  thereof,  in  buy- 
ing stock  of  other  stockholders,  as  a  persona] 
venture,  not  to  inform  them  that  he  has  a  con- 
tract to  sell  it  abore  its  actual  and  market  value 
to  another  corporation  desiring  to  obtain  con- 
trol of  the  company. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent  Dig.  {{  1401-1414;    Dec.  Dig.  <8=5»317.] 

^Department  1.  Appeal  from  Snperlor 
Court,  Spokane  County ;  Bruce  Blake,  Judge. 

Action  by  F.  W.  Haverland  against  Thad- 
deus  S.  Lane  and  wife.  From  tlie  Judgment, 
defendants  appeal,  plaintiff  taking  cross- 
appeal.  Reversed  and  remanded,  with  di- 
rections to  dismiss. 

Danson,  WllUama  &  Danson  and  George 
D.  Lantz,  all  of  Spokane,  for  plaintiff.  Post, 
Avery  &  Hlgglns,  of  Spokane,  for  defendants. 

CHADWICK,  J.  The  plaintiff  and  his 
assignors,  whom  we  shall  hereafter  refer  to 
as  the  plaintiffs,  were  stockholders  In  a 
telephone  company  having  lines  in  northern 
Idaho  and  running  Into  Spokane,  Wash.  We 
shall  caU  It  the  Limited  Company.  The  de- 
fendant T.  S.  Lane,  whom  we  s^ll  hereafter 
refer  to  as  the  defendant  was  interested  as 
an  officer  and  stockholder  In  several  Inde- 
pendent telephone  companies  In  the  state  of 
Montana  and  in  the  Home  Telephone  Com- 
pany In  the  dty  of  Spokane,  Wash.  These 
were  known  locally  as  the  "Independents." 
In  order  to  secure  a  line  into  the  city  of 
Spokane  the  Independents  negotiated  for 
the  purchase  of  the  Limited  Company.  At 
the  time  there  was  a  certain  holding  com- 
pany organized  under  the  laws  of  the  state 
of  Montana  known  as  the  Interstate  Consoli- 
dated Telephone  Company.  We  shall  call 
it  the  -  Consolidated  Company.  This  com- 
pany held  the  stock  of  all  the  independent 
companies.  After  negotiating  for  some  time 
the  Limited  Company  was  sold  to  the  Con- 
solidated Company.  In  consideration  of  the 
transfer  of  the  stock  of  the  Limited  Company 
the  Consolidated  Company  issued  shares  In 
the  Consolidated  Company  to  plaintiffs  at 
the  rate  of  1%  to  1.  As  a  matter  of  special 
Inducement  to  those  in  authority  plaintiff, 
Haverland,  was  given  a  bonus  amounting  to 
550  shares  of  a  par  value  of  $55,000.  The 
Limited  Company  was  transferred  to  the 
Consolidated  Company  in  1910. 

In  1911  Che  Independent  companies  were 
not  prospering.  Not  more  than  one  or  two 
of  them  were  paying  expenses  or  interest 
upon  their  bonds.  There  were  no  earnings 
for  distribution  or  to  pay  dividends  on  the 
stock.  In  the  fall  of  1011  the  ConsoUdated 
Company  had  outstanding  obligations  amount- 
ing to  approximately  $1,200,000.    It  is  Ukely 


that  Ita  assets,  liberally  considered,  did  not 
exceed  $400,000.  However  that  may  be  there 
can  be  no  doubt  that  In  the  fall  of  1911  the 
Consolidated  Company  was  In  a  state  of  no 
more  than  tolerant  solvency.  It  was  bor- 
rowing money  to  meet  expenses  and  interest 
charges.  Its  stock  had  no  tangible  or  mar- 
ket value.  It  may  have  had  some  specula- 
tive value,  biX  there  was  not  even  a  hope  of 
a  fixed  fair  value  on  the  market 

At  tills  time  defendant  and  another  by  the 
name  of  MacGlnnlss,  who  was  Interested 
in  the  independent  telephone  companies  In 
the  state  of  Montana,  went  to  New  York 
and  sought  to  finance  the  Consolidated  Com- 
pany. They  secured  a  loan  which  met  tem- 
porary needs,  but  It  was  Apparent  that  the 
relief  was  at  best  for  a  short  time  only,  and 
some  further  relief  would  have  to  be  found. 
Returning  from  Kew  York  defendant  and 
MacGlnnlss  went  to  Denver,  where  they  un- 
dertook to  Interest  other  parties.  Nothing 
definite  was  decided  at  the  time.  In  Feb- 
ruary, 1912,  they  returned  to  Denver  and  the 
matter  was  again  talcen  up  with  Mr.  Smith, 
who  was  general  counsel  for  the  Mountain 
States  Telephone  Company,  Mr.  Hamlin  as- 
sistant to  the  president  and  Mr.  Field  first 
vice  president  of  the  same  company  and  its 
active  manager.  Credit  to  the  Consolidated 
Company  was  refused,  but  it  was  agreed  that 
a  company  to  be  known  as  the  Corporation 
Securities  &  Investment  Company  shguld  be 
created.  It  was  organized  by  Mr.  Smith 
through  the  Instrumentality  of  clerks  and 
employ^  in  his  office.  We  shall  refer  to  it 
as  the  Securities  Company.  After  some 
further  negotiations  the  Securities'  Company 
made  and  delivered  to  MacGlnnlss  a  writing, 
wherein  It  agreed  to  take  17,555  shares, 
whldi  would  carry  a  control  of  the  com- 
pany, at  $80  per  share,  and  it  was  further 
agreed  that  MacGlnnlss  would  undertake  to 
deliver  within  90  days  6,143  shares  of  the 
stock  for  which  the  Securities  Company 
agreed  to  pay  70  per  cent,  of  its  par  value. 
The  17,555  shares  were  delivered  promptly. 
Some  of  the  stock  was  held  in  the  city 
of  Spokane,  the  plaintiffs  being  residents 
of  that  city.  The  book  value  of  the  Con- 
solidated stock  vat  the  time  and  for  a  long 
time  thereafter  and  possibly  at  the  present 
time  so  far  as  the  record  shows  was  about 
$13  a  share.  It  was  occasionally  sold  on  the 
market  in  Spokane  through  the  brokei's  who 
were  members  of  the  Stock  Exchange,  an 
Institution  which  has  been  maintained  for 
many  years,  for  prices  ranging  from  $12 
to  $20. 

Defendant,  who  was  president  of  the  Con- 
solidated Company,  caused  a  letter  to  be 
written  to  plaintiffs  on  the  16th  day  of  Au- 
gust, 1912,  demanding  that  they  return  to 
the  Consolidated  Company  certain  stock  and 
preferred  certificates  which  they  had  caused 
to  be  issued  to  themselves  when  in  control 
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of  the  Limited  Company  and  which  seem  to 
have  been  issued  without  any  consideration 
moving  to  the  company.  Plaintiff  and  Phelps 
referred  the  matter  to  Mr.  Williams,  one  of 
the  plaintiffs'  assignors  who  had  a  slight 
holding  of  stock  and  who  had  been  their 
counsel  in  another  matter,  and  it  was  his 
judgment  as  well  as  their  own  that  detmd- 
ant  bad  caused  the  letter  to  be  written  in 
order  to  coerce  a  sale  of  their  Consolidated 
stock.  Defendant  disclaims  this  mottve,  but, 
however  that  may  be,  the  fact  is  that 
through  the  instrumentality  of  these  letters 
the  parties  were  brought  in  personal  contact 
They  could  not  agree  on  the  price  for  the 
stock,  defendant  Insisting  that  it  was  worth 
$20,  wliich  was  the  prevailing  price  among 
brokers,  and  plaintiffs  insisting  that  it  ought 
to  be  worth  more  money.  It  was  finally 
agreed  that  defendant  would  pay,  not  for 
the  stock,  but  as  a  bonns,  enough  to  make 
a  net  return  of  $25  per  share.  Mr.  Williams, 
by  demurring  longer  than  the  rest,  receiv* 
ed  $31  per  share.  Defendant  claims  to  have 
paid  this  price,  as  he  paid  $70  for  certain 
stock  held  by  the  ofiBcers  of  the  Fidelity  Na- 
tional Bank,  for  the  reason  that  it  was  his 
intention  to  make  every  stockholder  whole; 
that  is,  to  pay  them  all  that  they  had  put 
Into  the  stock.  Plaintiffs  knew  or  had  heard 
enough  to  lead  them  to  the  information  that 
the  Fidelity  people  had  received  $70  for 
their  stock.  The  stock  was  indorsed  in 
blank  and  sent  with  a  draft  attached  for  the 
purchase  price  to  MacGtnniss  at  Butte, 
Mont,  who  paid  the  drafts  and  canceled 
the  stock. 

In  some  suit  brought  in  1914  by  the  gov- 
ernment against  the  Bell  Telephone  Com- 
pany, of  which  the  Mountain  States  Com- 
pany and  the  Securities  Company  were  sub- 
sidiary, it  was  developed  that  tbia  stock 
which  defendant  had  purchased  had  been 
turned  over  to  the  Securities  Company  by 
MacGlnnlss  at  $70  and  $80  a  share;  this 
being  published  in  the  newspaper  report  of 
the  proceedings.  Mr.  Phelps  and  Mr.  Wil- 
liams assigned  their  right  of  action  to  Mr. 
Haverland,  who  began  this  suit  to  recover 
from  the  defendant  the  difference  between 
the  price  paid  to  them  and  the  price  which 
the  Securities  Company  paid  to  MacGlnnlss 
for  the  stock.  They  claimed:  First  that 
although  the  stock  had  no  tangible  or  mar- 
ket value  above  $20  a  share  or  no  book  value 
beyond  $12  or  $13  a  share,  there  was  a  val- 
ue in  virtue  of  the  contract  of  $80  a  share; 
and,  second,  because  of  defendanfA  relation 
to  the  Consolidated  Company  and  to  its 
stockholders  he  was  under  a  legal  duty  to 
disclose  the  fact  that  he  was  selling  the 
stock  at  $80  per  share  to  the  parties  in  in- 
terest that  they  might  participate  in  the  sale 
to  the  Securities  Company.  They  allege 
active  fraud  and  deceit  in  that  they  bad  no 
present  intention  of  selling,  that  they  were 
not  unSer  the  necessity  of  selling;  and  that 


they  would  not  have  sold  but  for  certain  rep- 
resentations which  were  false;  that  is,  that 
the  Consolidated  Company  was  in  a  state  of 
insolvency,  and  that  if  the  sale  was  not 
made  the  company  would  be  put  in  the  hands 
of  a  receiver,  and  tliat  defendant  wrong- 
fully concealed  and. denied  the  fact  that  his 
purchase  was  made  In  the  interest  of  the  Bell 
Telephone  system.  The  case  was  tried  by 
the  court  with  a  Jury.  At  the  cIo«e  of  the 
plaintiff's  case  defendant  Interposed  a  mo- 
tion for  a  directed  verdict  The  motion,  be- 
ing denied,  was  renewed  whoi  all  the  evi- 
dence was  in,  and,  again  being , denied,  was 
later  renewed  by  way  of  a  motion  non  ob- 
stante veredicto.  The  court  in  passing  opon 
the  motion,  held  as  follows: 

"As  I  read  the  complaint  there  are  four  sepa- 
rate allegationB  of  fraud.  The  first  U  that  witii 
respect  to  the  book  value  of  the  stock  being 
$13  a  share.  I  think  that  this  is  Immaterial, 
but  if  it  is  not  immaterial,  the  plaintifEi  bad 
no  right  to  rely  upon  the  representations  for  the 
reason  that  they  had  an  opportunity  to  examine 
the  books  and  did  examine  certain  of  the  books, 
and  if  they  failed  to  examine  those  books  which 
would  show  what  the  book  value  was,  it  la  their 
own  fault  that  they  wer»  misled.  The  second 
is  with  respect  to  the  insolvency  of  the  Inter- 
state Consolidated.  I  think  that  these  represen- 
tations are  immaterial  so  far  as  they  concern 
those  persons  to 'whom  the  indebtedness  was 
doe,  but  I  think  that  there  is  a  (question  of  fact 
as  to  whether  or  not  the  corporation  was  in  fact 
insolvent  on  the  SOth  day  of  September,  1012, 
and  I  think  it  is  also  a  question  of  fact  as  to 
whether  or  not  there  was  any  danger  of  a  re- 
ceivership at  that  time,  and  the  representations 
in  this  respect  are,  I  think,  a  question  for  the 
jury.  The  third  representation  is  that  the  Bell 
mterests  were  not  concerned  in  the  deal,  had 
no  interest  in  bnying  up  the  stock.  I  iJiink  that 
this  is  a  material  representation  and,  if  relied 
upon  by  the  plaintiffs,  the  question  is  for  the 
jur^  to  say  what  their  damake  is  by  reason  of 
their  misrepresentation.  And,  fonrUt,  the  rep- 
resentation as  to  the  defendant  Lane  not  being 
interested  in  the  deaL  I  think  that  tliis  is  im- 
material, bnt  as  to  representations  2  and  3  I 
think  they  should  be  submitted  to  the  jury  up- 
on proper  instructions.  I  will  say,  though, 
gentlemen,  that  with  respect  to  the  representa- 
tion alM>ut  the  Bell  interests  not  being  interest- 
ed, that  it  seems  to  me  it  is  clear  that  the  plain- 
tiff Haverland  did  not  rely  upon  that,  and  there 
is  some  doubt  in  my  mind  as  to  whether  Phelps 
did  or  not.  So  far  as  Haverland  is  concerned, 
it  seems  to  me  that  Us  testimony  is  dear  that 
he  did  not  rely  upon  It  that  the  matter  that 
induced  him  to  self  was  the  representation  with 
respect  to  the  immediate  danger  of  a  receiver- 
ship." 

The  Jury  returned  a  verdict  for  a  part  of 
the  amounts  claimed  by  plalntlfDi  Both 
sides  have  appealed. 

After  a  patient  examination  of  the  record 
we  think  that  the  holding  of  the  court  In  so 
far  as  It  goes  to  the  facts  of  the  case  Is  well 
sustained  with  the  exception  of  his  holding 
that  there  was  a  question  of  fact  as  to  wheth- 
er or  not  the  company  was  Insolvent  on  the 
SOth  day  of  September,  1912 ;  that  being  the 
day  upon  which  the  plaintiff  sold  his  stock. 
We  find  no  testimony  that  would  warrant  a 
holding  that  the  financial  situation  of  the 
Consolidated  Company  was  any  better  on 
September  30,  1912,  than  it  wax  in  th«  pr&- 
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ceding  year,  for  It  will  be  remembered  tbat 
the  amount  paid  by  tbe  Securities  Company 
was  paid  to  MacGlnnlss  and  did  not  be<H>me  a 
part  of  the  assets  or  available  fuiKls  of  the 
Consolidated  Company. 

Whether  there  was  any  issue  to  submit  to 
the  Jury  as  to  other  questions  discussed  by 
the  court  Is  a  matter  of  law  rather  than  of 
fact  They  depend  upon  the  legal  proposi- 
tions submitted  by  the  plaintiffs;  that  is, 
whether  there  was  a  value  to  the  stock  which 
plaintiff  was  entitled  to  receive  and  whether 
defendant  bore  a  fiduciary  relation  to  the 
plaintiff  and  was  bound  to  disclose  the  fact 
that  the  Securities  Company  had  been  organ- 
ized and  had  entered  Into  the  contract  for  the 
purpose  of  bringing  the  property  Into  the  Bell 
system,  and  further,  whether,  these  things 
being  true,  a  concealment  of  those  facts  was 
such'  a  fraud  as  to  warrant  a  recovery  for  the 
amount  claimed. 

The  parties  cite  a  number  of  cases.  We 
shall'  refer  to  a  few  of  them,  but  it  can  hardly 
be  said  that  any  one  of  them  is  directly  in 
point  Cases  sounding  in  fraud  are  value- 
less, except  In  so  far  as  they  hold  to  an  es- 
tablished principle,  for  there,  more  frequent- 
ly than  in  any  other  branch  of  the  law,  do  we 
find  the  facts  to  vary.  No  two  cases  have  tbe 
same  setting. 

[1]  We  shall  spend  no  time  In  discussing 
the  contention  that  the  concealment  of  the 
fact  that  the  stock  was  bought  for  the  inter- 
est if  not  for  the  acoonnt  of  the  Bell  Compa- 
ny was  a  deceit  warranting  a  recovery.  One 
of  the  plaintiffs  admits  that  It  made  no  differ- 
ence to  him  who  the  actual  buyer  was,  and 
the  others  so  testify  that  the  only  fair  infer- 
ence to  be  drawn  from  the  testimony  is  that 
they  too  liad  no  interest  In  the  purchaser. 
Their  only  concern  was  to  get  a  satisfactory 
price.  To  overturn  a  consummated  sale  be- 
cause a  vendor  sold  indirectly  at  his  own 
price  to  one  to  whom  he  would  not  have  sold 
directly  would  be  to  hang  tbe  law  upon  a 
thread  so  slender  that  it  would  not  bear  its 
own  weight.  Whether  it  was  the  duty  of  de- 
fendant to  admit  the  existence  and  the  na- 
ture of  the  contract  with  the  Securities  Com- 
pany wUl  be  discussed  later. 

[2]  Whether  the  representation  that  unless 
defendant  secured  the  outstanding  stock  In 
the  Consolidated  Company  It  would  be  put 
in  the  hands  of  a  receiver  is  such  a  deceit  as 
the  law  win  call  a  fraud  and  permit  a  re- 
covery of  damage  is  a  more  material  ques- 
tion. Its  solution  depends  upon  an  Inquiry 
as  to  the  relations  of  the  parties  one  to  the 
other  and  the  financial  situation  of  the  com- 
pany. 

We  cannot  understand  how  a  sale  of  stock 
by  plaintiffs  to  defendant  would  have  any 
bearing  npon  the  question  of  a  receivership. 
A  sale  of  stock  by  one  stockholder  to  another 
cannot  affect  tbe  financial  standing  of  the 
company  In  any  degree.  It  is  a  transaction 
that  was  purely  personal  to  ttfe  parties. 
Plaintiff  had  the  advice  of  a  skilled  lawyer 
•1MP.-71 


who  had  a  personal  interest  In  the  transac- 
tion. Undoubtedly  tbe  company  was  subject 
to  a  receivership,  for  it  was  in  an  insolvent 
condition.  There  was  no  dece);>tion  in  the 
representation  tliat  the  company  would  be 
thrown  or  have  to  go  into  a  receivership,  un- 
less the  stock  was  secured  by  others  who 
were  financially  able  to  lend  it  a  new  credit 
or  to  reorganize  it  with  a  new  capltaL  A  sim- 
ilar statement  was  relied  on  as  a  basis  of 
fraud  and  coercion  in  Steinf eld  v.  Nielsen,  15 
Ariz.  424,  139  Pac.  879.  Of  it  Judge  Boss 
said: 

"  •  •  •  If  there  was  fraud  or  coercion,  it 
consisted  in  that  one  act  [closing  down  a  mine], 
emphasized  by  the  statement  of  Steinfeld'to  Niel- 
sen that,  if  he  did  not  take  the  offer  of  Stein- 
feld,  be  would  get  nothing  for  his  stock.  This 
last  statement,  construed  under  tbe  condition  in 
which  it  was  made,  was  not  necessarily  a  threat, 
for  it  was  a  fact  that  the  corporation  was  large- 
ly indebted  and  liable  to  t>e  sued  and  its  assets 
taken  by  creditors;  and  it  was  without  means 
to  meet  the  payments  on  its  optional  contract 
to  purchase  the  mines,  and  a  failure  to  make 
such  payments  subjected  its  principal  asset — the 
mines — to  be  forfeited  as  well,  also,  as  all  pre- 
vious payments." 

Chief  Justice  Franklin,  in  his  concurring 
opinion,  held: 

"From  a  fair  consideration  of  the  evidence,  I 
am  unable  but  to  conclude  that  the  only  means 
whereby  the  stock  would  become  of  any  value 
was  b^  a  sale  of  the  mines  of  the  corporation 
consolidated  With  the  adjoining  mines  acquired 
by  Steinfeld  with  his  own  funds." 

In  that  case  there  had  been  an  actual  en- 
hancement of  tbe  value  of  the  stock.  The 
authorities  are  collected  in  the  Steinfeld 
Case;  Perry  v.  Pearson,  135  111.  218,  25  N.  Bi 
636,  being  especially  instructlva 

Plaintiffs  knew  or  should  have  Imown  tliat 
no  one  would  purchase  unless  his  object  was 
to  prevent  a  receivership,  and  apparently 
resting  under  such  knowledge  w;ere  content 
to  turn  their  backs  upon  tbe  company  for 
two  years  or  more.  They  are  also  bound 
to  a  knowledge  that  the  object  of  the  sale 
as  disclosed  to  them  had  been  accomplished.  . 
Furthermore  they  knew  or  had  the  means 
of  ascertaining  the  financial  condition  of  the 
Consolidated  Company.  They  had  access  to 
its  books  and  actually  made  an  examination 
to  the  extent  desired  without  let  or  hin- 
drance. They  asked  for  nothing  that  they  did 
not  receive.  They  Icnew  that  company  bad 
not  paid  dividends  and  that  there'  was  no 
prospect  of  a  dividend,  and  they  knew  if 
the  company  kept  on  borrowing  money  to 
meet  expenses  and  Interest  it  would  inevita- 
bly result  in  a  receivership.  They  sold, 
knowing  that  the  object  of  the  defendant 
was  to  prevent  a  receivership,  and  they  can- 
not now  complain  that  his  statement  was  de- 
ceitful because  there  was  no  receivership. 
This  is  so  for  the  very  simple  reason  that 
the  law  charges  them  with  a  knowledge 
that  a  sale  by  one  stockholder  to  another 
would  not  of  Itself  create  any  new  source 
of  credit,  increase  the  assets,  or  invite  the 
intervention  of  a  surety ;  and  that  the  most 
probable   consequence   oif  gathering  in  the 
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stock  ot  an  Insolrent  corporation  would  be 
to  pat  it  In  the  control  of  those  who  might 
be  wUUng  to  finance  it  or  to  reorganize  it 'if 
they  were  In  control  of  it 

But  it  is  said  there  was  no  danger  of  a 
recelrershlp.  To  so  hold  we  would  have  to 
say  that  the  effect  -of  the  MacGlnnlss  con- 
tract was  to  make  the  company  solvent.  Just 
how  it  can  be  so  held  is  not  made  dear  by 
counsel.  The  parties  who  bought  the  stock 
paid  above  the  market,  but  that  was  their 
own  concern.  The  sale  to  the  Securities 
Company  did  not  add  a  dollar  to  the  assets 
of  the  Consolidated  Company 

A  purchase  of  stock  at  a  fancy  price  for 
the  purpose  of  gaining  control  of  a  corpora- 
tion will  not  fix  a  market  price.  2  Oook,  Cor- 
porations (7th  Ed.)  §  581. 

Neither  does  the  testimony  show  that  such 
market  price  as  the  stock  of  the  Consolidated 
Company  had  was  in  any  way  enhanced. 
There  is  nothing  to  show  that  it  became  sud- 
denly more  valuable.  Indeed,  so  far  as  the 
record  shows,  there  was  nothing  to  excite 
the  interest  of  the  plaintlfts  until  the  sale 
■)f  the  stock  to  the  Securities  Company  was 
disclosed  in  the  government  suit.  It  would 
seem  therefore  upon  principle  that  the  rep- 
resentation that  the  company  would  be  put 
into  the  hands  of  a  receiver  ni^ess  plaintiffs 
sold  their  stock  would  not  be  actionable,  unr 
less  it  involved  an  actual  misrepresentation 
as  to  the  value  of  the  stock  or  possibly  a 
showing  that  the  stock  became  more  valuable 
because  ot  existing  facts  which  the  vendee, 
being  an  ofiScer  of  the  company,  was  bound 
to  disclose.  In  any  event,  if  plaintiffs'  the- 
ory be  sound,  they,  having  knowledge  that 
the  Consolidated  Company  did  not  go  into 
the  hands  of  a  receiver,  should  have  been 
diligent  in  the  assertion  of  their  rights.  We 
do  not  comprehend  why  they  should  sell  their 
stock  under  a  representation  that  it  would 
prevent  a  receivership  and  afterwards  insist 
that  the  representation  was  deceitful,  rely- 
ing upon  the  fact  that  the  very  thing  that 
was  in  the  minds  of  the  parties  came  about 

[3]  Passing  these  questions,  it  remains 
only  to  inquire:  (1)  Whether  there  was  a 
market  to  which  plaintiffs  were  entitled, 
and  (2)  if  so,  was  it  the  duty  of  defendant 
to  disclose  it  either  (a)  because  he  was  an 
officer  of  the  Consolidated  Company,  or  (b) 
because  it  was  bis  duty  to  disclose  the  mar- 
ket and  the  terms  of  his  contract  when  asked 
if  the  sale  was  for  the  benefit  of  the  Bell 
Company? 

These  several  questions  may  be  best  dis- 
cussed in  a  general  way.  It  must  be  borne 
in  mind  that  the  transaction  was  a  sale  of 
stock  from  one  stockholder  to  another;  the 
•  purchaser  being  an  officer  of  the  company. 
Was  there  a  legal  duty  upon  the  defendant  to 
disclose  hia  market?  The  duty  of  a  stock- 
holder, he  being  an  officer,  when  purchasing 
stock  from  another  stockholder,  has  been 
defined  by  this  court  in  O'Neile  t.  Ternes, 


32  Wash.  528,  73  Pac.  692.  The  court  adopt- 
ed the  text  of  21  Am.  &  Eng.  Enc.  Law  (2d 
Ed.)   I  898: 

"The  doctrine  that  ofiScera  and  directors  are 
trustees  of  the  stockholders  applies  only  in  re- 
spect to  their  acts  relating  to  the  property  or 
business  of  the  corporation.  It  does  not  ex- 
tend to  their  private  dealings  with  stockholders 
or  others,  tfaoug:h  in  such  dealings  they  take 
advantage  of  knowledge  gained  through  their 
official  position." 

This  is  the  holding  of  all  the  courts.  Cook, 
Corporations  (7th  Ed.)  i  320;  Beach,  Cor- 
porations, if  246,  614. 

It  would  seem  then,  if  we  grant  that  de- 
fendant was  bound  to  disclose  anything  tbnt 
might  affect  the  corporation,  that  he  was  un- 
der no  duty  to  reveal  a  contract  and  a  mar- 
ket that  was  the  result  of  a  personal  venture. 
There  is  nothing  in  the  law  that  will  prevent 
a  stockholder,  although  he  be  an  officer, 
from  dealing  in  the  shares  of  a  corporation. 
He  may  find  a  market  and  buy  stock  to  fill 
it.  If  his  purchaser  is  willing  to  pay  more 
than  the  stock  is  worth  to  get  control  of  tbe 
company  or  for  any  ulterior  purpose  it  la 
of  no  concern  to  the  seller. 

It  the  purchaser  is  under  personal  con- 
tract to  deliver  to  a  third  party,  he  is  not 
bound  to  disclose  his  market  If  it  is  for  the 
benefit  ot  the  corporation  he  is.  In  tliis 
distinction  is  to  be  found  the  dividing  line 
between  actionable  and  ncmactionable  fraud 
and  deceit.  In  all  of  the  cases  relied  on  by 
counsel  will  be  found  a  duty,  whether  it 
rest  in  agency,  partnership,  or  joint  venture. 
The  parties  were  not  dealing  at  arm's  length, 
but  the  one  was  bound  to  act  for  the  other 
or  for  aU  having  a  like  interest  The  only 
case  to  which  we  -ehall  refer  is  Str<«g  v. 
Replde.  213  U.  S.  419,  29  Sup.  Ct  521,  53  L. 
Bd.  853.  It  is  said  by  counsd  to  be  parallel 
in  facts  and  conclusive  of  this  case,  but  we 
do  not  so  regard  it  . 

In  that  case  there  was  an  inactive  corpora- 
tion. It  was  no  more  than  a  name.  It  own- 
ed large  bodies  of  land.  "The  company  had 
no  other  property  of  any  substantial  value 
than  these  lands.  They  were  Its  one  valua- 
ble asset"  We  take  it  from  the  report  ot 
the  case  that  the  lands  were  not  kept  up  in 
any  way  by  the  owners,  but  were  held  pend- 
ing a  possible  purchase  by  the  United  States 
government  There  was  nothing  left  of  the 
corporation  when  the  sale  was  condoded. 
The  parties  were  to  all  Intents  and  purposes 
partners,  with  interests  proportionate  to  their 
holdings  of  stock.  The  principal  owner  be- 
cause of  his  large  controlling  interest  had 
been  consulted  and  knew  that  the  lands 
might  be  sold  for  a  price  to  be  agreed  upon ; 
that  a  large  sum  of  money  had  already  been 
offered  by  the  government  He  did  not  go  to 
the  complaining  stockholder  or  to  her  agent, 
although  be  knew  him.  He  had  an  office  in 
the  same  building.  He  purchased  the  stock 
through  the  intervention  of  a  relative,  who 
in  turn  employed  a  broker  to  approach  the 
agent  who  had  the  stock  in  his  hands.     £v- 
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«ry  effort  was  made  to  conceal  the  prospec- 
tive sale  of  the  lands,  and  the  immediate  pur- 
chaser of  the  stock ;  "  •  •  •  perfect  silence 
was  kept."  Sospidon  was  anticipated  and 
avoided.  "The  agent  of  the  plaintiff  had  no 
knowledge  or  suspicion  that  the  defendant 
was  the  one  seeking  to  purchase  the  shares." 
The  value  of  the  stock  by  rea;son  of  the  sale 
of  the  lands  increased  from  $16,000  to  $76,256 
in  two  months  and  a  half. 

In  the  case  at  bar  the  sale  was  entirely  In- 
dependent of  the  corporation.  It  did  not  in- 
volve its  tangible  assets  in  any  way  or  affect 
their  value.  The  parties  dealt  face  to  face. 
Plaintiffs  knew  that  defendant  had  been  pur- 
chasing stock  and  wanted  theirs.  They  were 
suspicious  of  him  and  voiced  their  suspidons. 
They  had  access  to  the  books  of  the  compa- 
ny. They  knew  that  the  coihpany  was  sub- 
ject to  a  receivership  If  it  passed  its  interest 
payments.  They  no  doubt  entertained  a  nat- 
ural belief  that  others  were  seeking  the  prop- 
erty for  their  own  advantage  and  benefit. 
Taking  their  suspicions  at  their  full  worth 
they  amounted  to  no  more  'that  this,  they 
were  apprehensive  that  the  sale  was  for  the 
benefit  of  some  one  with  means  to  rejuvenate 
the  Consolidated  Company.  But  that  was 
not  enough  to  defeat  a  sale  If  they  got  a  fair 
price.  Thiey  accordingly  capitalized  their 
suspicions  in  money  and  took  $5  per  share — 
in  one  instance  $11 — above  the  price  at  which 
it  was  selling  among  the  brokers  in  Spokane. 
Then  too  this  case  is  to  be  distinguished  from 
the  Strong  Case  in  that  the  record  shows  no 
marked  Increase  In  the  market  value  of  the 
stock. 

In  discussing  the  Strong  Case  it  Is  not  out 
of  place  to  refer  to  one  of  the  contentions 
made  by  plaintiffs;  that  is,  if  they  had  been 
Informed  of  the  contract  with  the  Securities 
Company  they  might  have  sold  to  that  com- 
pany. We  do  not  so  read  the  record.  It  is 
true  that  Smith  said  they  were  willing  to  take 
the  stock  from  any  one  who  had  it,  but  he  al- 
so said  that  they  would  not  have  purchased  it 
from  any  one,  except  through  MacGinnlss.  It 
is  evident  to  us  that  this  must  be  true  for 
the  whole  negotiations  between  the  Securities 
Company  and  MacGinnlss  and  the  defendant 
were  kept  secret  until  they  were  disclosed  in 
the  government  suit.  At  that  time  the  trans- 
actions between  the  parties  had  ended.  The 
Consolidated  Company  and  Its  affairs  had  not 
attracted  the  attention  of  plaintiffs  or  any 
one  until  they  learned  through  the  newspa- 
pers that  although  they  sold  their  stock  at 
above  its  actual  worth,  granting  that  it  had  a 
market  value,  they  had  not  been  privileged 
to  share  In  the  exploitation  of  the  Bell  Com- 
pany by  its  own  agents,  and  officers  of  its 
subsidiary,  the  Mountain  States  Telephone 
Company. 

In  the  case  at  bar  the  defendant  was  not  an 
agent,  but  a  buyer.  He  bought  on  the  market 
at  the  seller's  price.  The  parties  dealt  at 
arm's  length.  The  law  will  presume  that 
defendant  bought  for  an  advantage,  and  un- 


der the  authority  of  our  own  decision  In 
O'Nelle  V.  Temes,  supra,  he  was  not  bound  to 
disclose  his  market  and  Is  consequently  enti- 
tled to  the  advantage  of,  his  trade. 

If  MacGinnlss  had  not  delivered  under  the 
contract  or  the  Bell  Company  had  compelled 
a  restitution  from  Its  agents,  the  loss  would 
have  fallen  upon  him  and  him  alone.  It  Is 
Insisted  that  there  Is  no  testimony  to  sustain 
a  finding  that  defendant  profited  by  the  deaL 
We  think  there  Is  no  direct  evidence  of  this . 
fact 

Plaintiffs  as  stockholders  have  lost  nothing 
that  the  law  will  compensate  In  damages. 
They  have  no  cause  of  action.  The  only  par- 
ty legally  Injured  in  so  far  as  the  record  goes 
Is  the  Bell  Telephone  company,  which  seems 
to  have  suffered  by.  reason  of  the  activities 
of  its  agents  and  servants  in  their  own  be- 
half and  at  its  expense.  It  is  not  now  com- 
plaining. 

Reversed  on  the  appeal  of  defendant,  and 
remanded,  with  directions  to  dismiss. 

MOHRIS,  C.  J.,  and  FUIXBBTON,  ELLIS, 
and  MOUNT,  JJ.,  concur. 


(97  Kan.  174) 
PARIS  V.  GOLDEN  et  al.    (No.  19583.) 
(Supreme  Court  of  Kansas.     Feb.  12,   1016.) 
On  petition  for  rehearing.    Rehearing  de- 
nied. 
For  former  opinion,  see  153  Pac.  628. 

MASON,  J.  A  petition  for  a  rehearing, 
containing  a  forcible  presentation  of  the 
argument  for  the  appellee,  has  been  fully 
considered,  but  the  court  adheres  to  the  view 
already  expressed.  A  contention  is  pressed 
that  a  correct  interpretation  has  not  been 
placed  upon  the  language  of  the  petition  in 
the  action  for  specific  performance,  with  re- 
gard to  the  kind  of  title  the  plaintiff  was 
wUllng  to  accept  The  sentence  in  question 
reads: 

"The  plaintiff  further  alleges  that  on  the  said 
1st  day  of  March,  A.  D.  1906,  he  was  ready, 
able,  and  willing,  and  has  ever  since  been  and 
still  is  able,  ready,  and  willing  to  pea-form  all 
of  the  terms  and  conditions  of  said  contract  of 
sale  upon  his  part  and  pay  the  fall  purchase 
price  of  said  l^ds  and  accept  a  warranty  deed 
conveying  the  title  to  the  said  lands  and  tene- 
ments of  which  the  said  defendant  was  seised 
on  the  1st  day  Of  March,  1906,  or  such  title  as 
the  defendant  had  in  said  above-described  premr 
ises  at  the  time  of  the  commencement  of  thia 
action." 

The  contention  Is  made  that  this  meami 
that  the  plaintiff  was  willing  either  (1)  tit 
accept  a  warranty  deed  conveying  the  titl*" 
the  defendant  had  on  March  1,  1906 ;  or  (2> 
to  accept  (without  qualification  as  to  thf 
character  of  deed  to  be  given)  such  title  a" 
the  defendant  had  when  the  action  was  be 
gun.  Such  a  reading  may  be  consistent  with 
the  rules  of  grammar,  but  we  do  not  think' 
the  language  quoted,  considered  as  a  whole^ 
is  fairly  to  be  given  that  construction.    To 
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ns  the  obvloiu  meaning  seems  to  be  that  i 
the  plaintiff  was  willing  to  accept  a  war- 
ranty deed  to  such  title  as  the  defendant 
had,  either  on  March  1,  1006,  or  when  the 
action  was  begun.  It  Indicated  that  in  case 
the  defendant  should  prove  unable  to  make 
a  perfect  title  the  plaintiff  elected  to  accept 
such  as  he  had,  notwithstanding  any  defects, 
rather  than  avail  himself  of  his  alternative 
right  to  treat  the  contract  as  broken,  and 
ask  damages  for  its  breach,  allowing  the  de- 
'  fendant  to  retain  the  land.  It  did  not  Imply 
that  the  plaintiff  voluntarily  relieved  the  de- 
fendant from  any  of  his  legal  obligations  un- 
der his  agreement 

Upon  grounds  set  out  In  the  original  opin- 
ion we  regard  the  case  as  not  falling  with- 
in the  rule  against  splitting  a  cause  of  ac- 
tion, applied  In  Naugle  t.  Naugle,  89  Kan. 
622,  132  Pa&  164.  The  present  action  is  In 
effect  upon  a  breach  of  warranty.  If  the 
defendant  had  paid  his  personal  debt  to 
Paris,  or  if  for  any  reason  It  had  not  been 
enforced  against  the  land,  the  plaintiff  would 
have  had  no  claim  against  him. 

The  petition  for  a  rehearing  la  denied. 
All  the  Justices  concurring. 

(97  Kan.  m)  «==- 

CITX  OF  OSWEGO  v.  DAVIS,  State  Auditor. 
(No.  20584.) 
(Supreme  Court  of  Kansas.    Feb.  23,  1916.) 

(Syttahut  hy  the  Court.) 

municipai,   cobpoa/ltions   *=»918— bomds— 

Election— Validity. 

Under  a  statute  authorizing  the  issue  of 
bonds  for  the  extension  and  improvement  of  a 
municipal  water  plant,  which  provided  that  the 
notice  of  the  election  and  the  election  baUot 
shall  state  the  amount  of  bonds  proposed  to  be 
issued,  a  city  ordinance  calling  the  election,  the 
election  notice,  and  the  election  ballot  stated 
the  proposition  thus: 

"Shall  the  mayor  and  councilmen  of  the  city 
of  Oswego,  Kans&s,  issue  the  bonds  of  said  city 
in  a  sum  not  exceeding  thirty  thousand  dollars, 
bearing  5%  per  annum  interest,  payable  semi- 
annually, payable  within  twenty  years  from 
their  date,  in  such  manner  as  the  mayor  and 
councilmen  may  determine,  for  the  purpose  of 
improving  the  water  supply  plant  and  system 
of  said  city." 

Held,  that  this  slight  departure  from  the  pre- 
cision of  statement  reouired  by  the  statute 
touching  the  amount  of  bonds  to  be  issued  does 
not  render  the  proposed  issue  illegal  nor  pre- 
clude their  registration. 

[Kd.  Note.— For  other  cases,  see  Munidpal 
Corporations,  Cent  Dig.  |{  1919-1923;  Dec 
Dig.  «=>918.] 

Original  petition  for  writ  of  mandamus  by 
the  City  of  Oswego,  Kan.,  against  W.  E. 
Davis,  as  Auditor  of  the  State  of  Kansas. 
Writ  allowed. 

Nelson  Case,  of  Oswego,  tor  plaintiff.  S. 
M.  Brewster,  Atty.  Gen.,  for  defendant 

DAWSON,  J.  The  city  of  Oswego  Invokes 
the  original  Jurisdiction  of  this  court  in  a 
petition  for  a  writ  of  mandamus  directing 


the  auditor  of  state  to  register  certain  bonds 
of  that  dty  to  provide  payment  for  the  ex- 
tension and  Improvement  of  Its  municipal 
water  plant 

It  is  agreed  between  the  parties  that  tha 
only  question  involved  relates  "to  the  legal- 
ity and  sufficiency  of  the  description  of  the 
amount  of  the  bonds  to  be  Issued  undo:  the 
ordinance,  election  proclamation,  and  bal- 
lot recited  in  the  plaintiff's  petition." 
The  pertinent  statute  in  part  reads: 
"Whenever  the  city  council  of  any  sndi  ^ty 
shall  desire  to  procure  authority  for  the  issu- 
ance of  bonds  under  the  terms  of  this  act,  they 
shall  pass  an  ordinance  directing  the  calling  of 
an  election  for  the  submission  of  the  qaestioo 
to  the  electors  thereof.  Notice  for  sncfa  elec- 
tion shall  state  the  amount  of  bonds  proposed 
to  be  issued,  the  purpose  of  the  issue,  and  state 
the  polling-place  or  places  at  which  the  elec- 
tion wiU  be  held.  •  *  •  "  Gen.  Stat  1900.  | 
745. 

In  the  ordinance  adopted  by  the  dt;  pur- 
suant to  this  statute  It  was  provided: 

"Sec.  2.  That  an  election  Is  hereb/  directed 
to  be  held  at  the  usual  place  of  voting  in  the 
several  wards  of  said  city,  within  thirty  days 
from  the  taking  effect  of  this  ordinance,  at 
which  the  following  proposition  shall  be  submit- 
ted to  the  electors  of  said  city,  to  wit:  'Shall  the 
mayor  and  councilmen  of  the  city  of  Oawego, 
Kansas,  issue  the  bonds  of  said  city  in  a  sum 
not  exceeding  thirty  thousand  dollars,  bearing 
5%  per  annum  interest,  payable  semiannnallj, 
payable  within  twenty  years  from  their  date,  in 
such  manner  as  the  mayor  and  councilmen  may 
determine,  for  the  purpose  of  improving  the  wa- 
ter supply  plant  and  system  of  said  city.'  " 

The  notice  by  the  mayor  and  the  dty 
clerk  proclaiming  the  election  followed  the 
language  of  the  ordinance,  and  the  proposi- 
tion submitted  at  the  election  was  approved 
by  a  lawful  and  sufficient  majority  of  the 
voters. 

It  will  be  noted  that  the  statute  provides 
that  the  notice  for  the  election  shall  state 
the  amount  of  bonds  proposed  to  be  Issued. 
The  statute  gives  a  form  of  ballot  to  be  tised 
and  directs  that  the  ballot  shall  conform 
substantially  thereto.  A  literal  compliance 
with  this  provision  would  require  that  the 
proposition  be  thus  stated: 

"Proposition  to  issue  bonds  of  the  city  of  O^ 
wego  to  the  amount  of  $30,000  for  the  pur- 
pose," etc.    Gen.  Stat  1909,  i  746. 

The  proposition  presented  by  the  notice 
and  on  the  ballots  was: 

"Shall  the  mayor  and  councilmen  of  the  city 
of  Oswego  issue  the  bonds  of  said  city  in  a  sum 
not  exceeding  thirty  thousand  dollars/'  etc. 

It  Is  conceded  by  the  litigants  that  no  ex- 
act precedent  can  be  found  In  our  own  deci- 
sions. 

We  have  examined  a  large  number  of 
cases  which  have  arisen  In  other  Jnrisdlo 
tlons,  and  the  following  support  the  conten- 
tion of  the  plaintiff  that  the  proposition  was 
stated  with  sufficient  accuracy: '  Chicago,  B. 
&  Q.  R.  Co.  V.  Village  of  WUber,  63  Neb.  624, 
88  N.  W.  660;  Fishblatt  v.  AtlanUc  City,  78 
N.  J.  Law,  134,  73  Att  128 ;  Village  of  Bnmx- 
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vllle  V.  Seymonr,  122  App.  Dlv.  377,  106  X.  Y. 
Supp.  834 ;  Lumbertson  t.  Nuveen,  144  N.  C. 
303,  56  S.  B.  940;  Elyrla  Gas  &  Water  Co. 
V.  aty  of  EJlyrla  et  al.,  7  Ohio  Clr.  Dec.  527 ; 
Knight  et  al.  v.  Town  West  Union  et  al.,  45 
W.  Va.  194,  32  S.  B.  163. 

Tending  to  support  the  position  taken  by 
the  auditor  of  state  that  the  proposition  was 
not  stated  with  sufficient  accuracy  are  the 
following :  Hillsborough  Co.  et  aL  t.  Hender- 
son et  al.,  45  Fla.  356,  33  South.  997;  Smith 
v.  Dublin,  113  Ga.  833,  39  S.  E.  327 ;  Crooke 
V.  Board  of  Commissioners  of  Davies  County, 
36  Ind.  320;  Cincinnati,  Wabash  &  Michi- 
gan Railroad  Ca  et  al.  v.  Wills  et  aL,  39 
Ind.  539 ;  State  ex  rel.  Lexington  &  St  Louis 
R.  R.  Co.  V.  Saline  County  Court,  45  Mo.  242 ; 
Stern  v.  City  of  Fargo  et  al.,  18  N.  D.  289, 
122  N.  W.  403,  26  L.  R.  4.  (N,  S.)  666. 

In  some  of  the  cases  Just  cited  the  Issue 
arose  touching  the  deflnlteness  of  the  propo- 
sition relating  to  the  amount  of  bonds  pro- 
posed to  be  Issued,  and  in  some  instances  re- 
lating to  the  deflnlteness  with  which  the  rate 
of  interest  was  spedfled.  Nor  can  it  be  said 
that  in  every  case  the  language  of  the  va- 
rious statutes  under  consideration  was  pre- 
cisely like  ours.  But  In  the  main  the  cases 
turn  upon  the  liberality  or  the  rigidity  of  the 
courts  In  construing  the  proceedings  of  the 
various  municipalities  under  the  statutes  au- 
thorizing such  bond  issues.  Some  help  may  be 
drawn  from  an  examination  of  our  own  cases. 

In  Turner  v.  Com'rs  of  Woodson  Co.,  27 
Kan.  814,  an  Injunction  was  sought  to  re- 
strain an  issue  of  $27,000  of  the  bonds  of 
Center  township,  Woodson  county.  The  max- 
imum amount  which  could  be  lawfully  is- 
sued was  $26,385.66.  The  amount  voted  by 
the  electors  was  $27,000.  The  court  held.  In 
effect,  that  all  the  proceedings  were  valid, 
and  the  bond  Issue  was  valid  up  to  the  law- 
ful maximum,  and  held  the  issue  void  only  as 
to  the  excess. 

An  analogous  ease  to  the  one  before  us  was 
State  V.  School  District,  34  Kan.  237,  8  Pac. 
208.  It  concerned  the  validity  of  an  issue  of 
school  bonds  in  which  the  statute  provided 
that  the  bonds  "shall  specify  on  their  face 
the  date,  amount,  for  which  purpose  issued, 
to  whom,  the  time  they  run,  and  the  rate  of 
interest"  The  bonds  did  not  in  terms  speci- 
fy for  what  purpose  they  were  Issued,  except 
by  a  general  recital  that  they  were  "Issued 
in  pursuance  of  an  act  of  the  Legislature  of 
the  state  of  Kansas  entitled  'An  act  to  en- 
able school  districts  in  the  state  of  Kansas, 
to  issue  bonds,'  approved  February  26,  1866" 
(Laws  1866,  c.  10),  and  acts  amendatory  and 
supplemental  thereto.  The  court  held.  In 
effect,  that  this  was  sufficient  to  show  that 
the  purpose  of  the  issue  was  to  provide  a 
Bchoolhouse  for  the  district  either  by  erecting 
or  purchasing  the  same. 

In  School  District  t.  Cashing,  8  Ksua.  App. 


728,  54  Pac.  924,  an  issue  of  bonds  which 
was  required  by  the  statute  to  state  on  its 
face  to  whom  Issued  was  held  to  be  sutfl- 
clently  complied  with  by  a  recital  that  the 
bonds  were  payable  "to or  bearer." 

It  is  urged  against  the  Issuance  of  the 
writ  that  the  city  officials  and  those  Interest- 
ed In  the  success  of  the  bond  election  might 
mislead  the  voters  as  to  the  actual  amount 
of  bonds  which  the  city  government  would 
Issue  where  the  sum  Is  not  positively  and 
exactly  specified  In  the  bond  proposition. 
But  this  objection  is  no  more  true  as  to  a 
bond  election  than  to  any  other  election.  In 
kny  free  government  the  wise  and  the  foolish, 
the  vain  and  the  venal,  the  radical  and  the 
conservative,  may  and  do  exercise  the  liber- 
ty of  persuading  their  fellows  to  adopt  their 
views;  and  all  sorts  of  reasons,  logical  and 
Illogical,  serious,  trivial,  and  absurd,  are 
given  by  electioneering  advocates  in  their 
endeavors  to  win  the  support  of  the  voters. 
A  bond  election  In  Oswego  Is  no  more  likely 
to  be  illegally  affected  by  the  misrepresenta- 
tions, wheedling,  or  cajolery  of  the  promoters 
of  the  bond  issue  than  are  elections  else- 
where or  on  any  other  proposition  submitted 
for  the  suffrage  of  the  people.  Moreover,  it 
has  never  been  held  that,  where  a  positive 
and  exact  amount  of  bonds  has  been  author- 
ized by  the  electors,  the  municipality  must 
issue  that  exact  sum.  When  once  the  Is- 
sue has  been  authorized  by  the  people,  ^very 
prudent  municipal  government  strives  to  keep 
the  expenditures  well  below  the  maximum 
amount  authorized  by  the  electors;  and  the 
proposition  submitted  to  the  Oswego  voters 
was  simply  a  request  for  authority  to  Issue 
$30,000  in  bonds  If  that  amount  was  neces- 
sary, and  the  people  gave  their  sanction  to 
such  Issue,  and  pursuant  thereto  the  munici- 
pality now  seeks  to  register  and  issue  that 
amount  It  seems  in  accord  with  the  lib- 
eral construction  always  given  by  this  court 
In  scrutinizing  the  official  action  of  public 
officers  and  boards  to  hold  that  in  the  pro- 
ceedings leading  up  to  the  issue  of  the  bonds 
in  question  the  departure  from  the  exact  di- 
rections of  the  statute  Is  not  so  serious  as 
to  prevent  their  registration. 

It  should  be  added,  however,  that  In  so  Im- 
portant a  matter  as  the  Issue  of  municipal 
bonds  the  statutes  authorizing  them  should 
be  carefully  studied  and  closely  followed  in 
all  the  proceedings  leading  up  to  their  regis- 
tration. It  ought  to  be  the  pleasure  and 
pride  of  municipal  officers  that  in  matters 
like  these  their  work  has  been  so  thorough 
and  precise  that  the  registration  of  their 
municipal  bonds  goes  through  without  s.  hitch, 
rather  than  to  have  them  merely  "scrape 
through"  on  a  test  case  on  the  ground  that 
the  proceedings  were  not  altogether  so  ir- 
regular as  to  vitiate  them. 

The  writ  Is  allowed. 
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STOCKTON  ELEVATOR  &   SHIPPING 

ASS'N  V.  MISSOURI  PAC.  RT.  CO.* 

(No.  19806.) 

(Supreme  (Tonrt  of  Kassaa.     Feb.  12,   1916.) 

(Bytlahut  by  (k«  Oowrt.) 

1.  Motion  to  Diskisb. 

A  question  of  practice  held  not  necessary  to 
be  decided. 

2.  CoiiCMEBCE  ®=333  —  Shipment  of  Goods— 

"INTEESTATK    CoMMEBCE." 

A  ahipment  of  goods  conngned  to  a  point 
in  another  state  constitutes  "interstate  com- 
merce," notwithstanding  an  actual  delivery  is 
made  before  a  state  line  is  crossed. 

[Ed.  Note.— For  other  cases,  see  Commerce, 
Cent.  Dig.  if  26,  81;    Dec.  Dig.  <g=»33. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Interstate  Commerce.] 

i.  Oabbieks  €=»196%— Action  by  Shifpbb— 
Expenses — Gbain  Dooks— Pboof. 

In  an  action  against  a  carrier  for  the  ex- 

Sense  incurred  by  a  sMpper  in  furnishing  grain 
oors  to  box  cars,  the  plaintiff  cannot  prevail 
by  showing  merdy  the  total  cost  of  all  the 
doors  he  had  furnished,  including  an  unascer- 
tained number  of  items  for  which  no  charge 
coold  be  made  because  they  accrued  in  inter- 
state shipments,  after  the  Interstate  Commerce 
Commission  had  forbidden  the  reimbursement  of 
such  expenses  unless  provided  in  the  tariff,  and 
before  any  tariff  provision  had  been  made  in 
that  regard. 

[FA.  Note.— For  otber  cases,  see  Carriers, 
Cent  Dig.  H  888-880;  Dec.  Dig.  «=»196%.] 

(Additional  Syllabut  ty  Editorial  Staff.) 

4.  Appeal  and  Eebob  «=»715— Pbesentatiow 

POB  Review— AmDAvrra. 

The  fact  that,  prior  to  the  judgment,  plain- 
tiff's attorney  had  orally  stated  that  the  right 
to  recover  more  than  a  certain  amoimt  was 
waived,  could  not  be  brought  upon  the  record 
by  affidavits. 

[Ed.  Note. — ^For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §|  2964,  2965,  3273;  Dec.  Dig. 
«=>715.1 

Appeal  from  District  Court,  Rooks  County. 

Action  by  the  Stockton  Elevator  &  Shipping 
Association  against  tlie  Missouri  Pacific  Rail- 
way Company.  From  Judgment  for  plaintiff, 
defendant  appeals.  Reversed  and  remanded 
for  new  trial. 

W.  P.  Waggener  and  W.  Bi  Brown,  both  of 
Atchison,  and  O.  O.  Osborn,  of  Stockton,  for 
appellant  S.  N.  Hawkes,  Asst.  Atty.  Gen., 
for  appellee. 

MiASON,  J.  The  Stockton  Elevator  & 
Shipping  Association  sued  the  Missouri  Pa- 
dflc  Railway  Company  before  a  Justice  of  the 
peace,  on  account  of  material  it  bad  furnish- 
ed for  the  repair  of  cars  in  which  it  had  ship- 
ped grain  between  August  5, 1908,  and  Novem- 
ber 25,  1908.  The  case  was  taken  on  appeal 
to  the  district  court,  where  a  Judgment  for 
$231.60  was  rendered  against  the  defendant, 
which  appeals. 

[1,4]  1.  The  record  shows  that  at  one 
stage  of  the  proceedings  the  plaintiff  amend- 
ed Its  bUl  of  particulars  so  that  a  recovery 
was  asked  for  more  than  $300.  The  defend- 
ant moved  to  dismiss  the  cause  because  the 


Increase  of  the  amount  In  controversy  carried 
It  beyond  the  Jurisdiction  of  the  court  In  an 
appeal  from  a  justice  of  the  peace.  The  mo- 
tion was  denied,  and  that  ruling  Is  complain- 
ed of,  on  the  authority  of  a  series  of  cases, 
culminating  in  Thompson  v.  Stone,  63  Kan. 
881,  64  Pac.  969i.  Affidavits  have  been  pre- 
sented here  for  the  purpose  of  showing  that 
prior  to  the  Judgment  'an  oral  statement  was 
made  by  the  plaintilTs  attorney  to  the  effect 
that  the  right  to  recover  more  than  $175  and 
interest  was  waived.  Tha  proceedings  of 
the  trial  court  cannot  be  brought  upon  the 
record  In  this  manner.  Mason  v.  Harlow, 
92  Kan.  1042,  142  Pac.  243.  It  Is  at  least 
doubtful,  however.  If  the  assignment  of  error 
referred  to  Is  avallahle.  The  Judgment  was 
rendered  February  17,  1914;  a  motion  for  a 
new  trial  was  overruled  May  5,  1914;  and 
the  appeal  was  taken  October  27,  1914,  more 
than  six  months  after  the  Judgment  although 
less  than  six  months  after  the  overruling  of 
the  motion  for  a  new  trial.  The  ruling  on 
the  motion  to  dismiss  is  not  reviewable  un- 
less It  is  snch  a  trial  error  as  to  be  the  basis 
of  a  motion  for  a  new  trial,  and  it  Is  said  not 
to  fall  in  that  class.  29  Cyc.  760;  4  E^nc.  L. 
&  P.  333,  334 ;  Galey  v.  Mason.  174  Ind.  158. 
91  N.  B.  561,  Ann.  Cas.  1912C,  1290.  The 
question  suggested  need  not  be  determined, 
by  reason  of  the  view  taken  of  another  fea- 
ture of  the  case. 

[2]  2.  The  plaintiff's  claim  was  based 
largely  upon  the  fumishlng  of  lumber  for 
grain  doors.  It  was  conceded  that  the  mate- 
rial bad  been  furnished,  and  that  the  total 
cost  was  correctly  stated  by  the  plaintiff; 
but  it  was  not  shown  what  part  of  the  ex- 
pense was  incurred  for  shipments  within  the 
state,  or  in  Interstate  commerce  after  Novem- 
ber 16,  1908.  This  Is  Important  because  by 
rule  78  of  the  Interstate  Commerce  Commis- 
sion, made  June  1,  1908,  interstate  carriers 
are  forbidden  to  reimburse  shippers  for  such 
expenses  unless  expressly  provided  In  their 
tariffs  (Interstate  Commerce  Commission. 
Ck>iiference  Rulings  Bulletin  Na  6,  p.  21),  and 
It  was  shown  that  no  such  tariff  provision 
had  been  made  prior  to  the  date  named. 
The  evidence  in  behalf  of  the  plaintiff  was 
that  most  of  the  cars  for  which  the  doors 
were  furnished  were  consigned  from  Stock- 
ton, Kan.,  to  Kansas  City,  Mo.,  although  the 
majority  of  them  were  actually  unloaded  at 
Kansas  City,  Kan.  Shipments  of  goods  am- 
signed  to  a  point  In  another  state  constitute 
"interstate  commerce,"  notwitlistanding  an 
actual  delivery  Is  made  before  a  state  line  is 
crossed.  Horse  &  Mule  Co.  v.  Railway  Co.. 
95  Kan.  681,  149  Pac.  436;  Enrlght  v.  Bail- 
way  Co.,  96  Kan.  546,  152  Pac.  629.  In  the 
case  last  cited  it  was  contended  that,  because 
cattle  shipped  from  a  Kanstis  station  were 
unloaded  at  the  Kansas  City  stockyards  ou 


>  Reported  In  full  In  the  PaclBc  Reporter :  r»- 
ported  as  a  memorandum  decUlon  vltbont  oplnloa 
In  the  Kansas  Reports. 
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thl^  side  of  the  state  line,  the  transaction 
was  Intrastate,  but  the  court  said: 

"A  shipment  of  live  stock  from  a  point  In 
this  state,  consigned  to  a  commission  firm  in 
Kansas  City,  Mo.,  is  interstate  commerce."  SyL 
par.  2. 

[3]  3.  It  was  incumbent  upon  the  plaintiff 
to  i^ow  bow  much  material  was  furnished 
under  such  circumstances  as  to  warrant  a 
charge  against  the  company.  It  could  not 
prevail  by  showing  the  total  amount  of  mate- 
rial furnished,  including  an  unascertained 
number  of  items  for  which  no  charge  could 
toe  made. 

"In  an  action  for  the  recovery  of  money,  It 
deirolves  upon  the  plaintiff,  before  he  is  enti- 
tled to  judgment,  to  prove  by  satisfactory  and 
competent  evidence  what,  if  any,  sum  is  due 
him  from  the  defendant."  Wolfley  v.  Shuemak- 
er,  4  Kan.  App.  38,  45  Pac  792;  Morgan  t. 
Valley  Bank,  4  Kan.  App.  668,  46  Pac.  61. 

The  Judgment  Is  therefore  reversed,  and 
the  cause  remanded  for  a  new  triaL  AU  the 
Justices  concurring. 


97  Kan.  869) 

CITY  or  PERRY  v.  DAVIS,  State  Auditor. 

(No.  20S3&) 

(Supreme  Court  of  Kansas.    Feb.  12,  19ia) 

(Syttaiua  hy  the  Court.) 

Municipal  Cobpobations   <S=91S  —  Bond 
BtECTioN— Publication  Notice. 

Under  a  statute  requiring  a  notice  of  an 
election,  to  vote  on  a  proposal  to  issue  city 
bends,  to  be  signed  by  the  mayor  and  city  clerk, 
and  published,  the  mere  fact  that  the  publica- 
tion, through  inadvertence,  omits  the  signature 
of  the  mayor  is  not  sufficient  to  invalidate  the 
election  or  bonds  issued  thereunder,  where  an 
ordinance  calling  the  election  covered  all  the  de- 
tails required  to  be  stated  in  the  notice,  and 
those  who  voted  for  the  bonds  constituted  a  ma- 
jority of  all  the  qualified  electors  of  the  city. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  H  1919-1923:  Dec 
Dig.  €=»918.] 

Mandamus  by  the  City  of  Perry  against 
W.  B.  Davis,  as  State  Auditor,  etc.  Writ 
allowed. 

Hayden  &  Hayden,  of  Topeka,  for  plain- 
tiff. S.  M.  Brewster,  Atty.  Gen.,  for  defend- 
ant 

MASON,  J.  The  dty  of  Perry  executed 
bonds  for  the  enlargement  of  a  municipal 
electric  light  plant,  which  It  presented  to  the 
state  auditor  for  registration.  The  auditor 
refused  to  register  them  by  reason  of  a  doubt 
concerning  their  validity.  To  determine  the 
question  the  dty  brings  mandamus  to  require 
their  registration.  The  facts  are  agreed  to, 
and  the  case  turns  upon  the  sufficiency  of 
the  published  notice  of  the  holding  of  the 
election  to  vote  upon  the  question  of  Issuing 
the  bonds,  the  proceedings  In  all  other  re- 
spects being  entirely  regular. 

The  statute  requires  such  a  notice  to  be 
signed  by  the  mayor  and  dty  clerk,  and  to 


be  published  in  a  newspaper  for  three  weeks. 
Gen.  Stat.  1909,  {  745.  Here  a  noUce  in 
proper  form  was  prepared,  signed  by  both  the 
officers  named,  and  given  to  the  printer  for 
publication.  But  through  Inadvertence  It  was 
published  with  only  the  signature  of  the  clerk 
attached,  that  of  the  mayor  being  omitted. 
In  this  respect  only  was  there  any  failure 
to  comply  strictly  with  the  requirements  of 
the  statute.  The  matter  that  was  published 
gave  to  the  electors  of  the  city  all  the  in- 
formation concerning  the  election  that  would 
have  been  afforded  If  the  law  had  been  fol- 
lowed with  literal  exactness.  The  signature 
of  the  mayor  could  have  added  nothing  to 
its  force  except  by  way  of  attesting  its  an- 
thentldty,  and  that  was  doubtless  shown  snf- 
fidently  for  all  practical  purposes  by  the  city  • 
clerk's  signature.  It  Is  possible  that  some 
well-informed  elector,  who  knew  the  law  re- 
quired both  names  to  be  printed,  might  have 
discredited  the  notice  by  reason  of  its  not 
appearing  to  have  been  signed  by  the  mayor. 
That  remote  possibility  Is  offset  by  two  con- 
siderations  which  were  mentioned  in  Chanute 
V.  Davis,  85  Kan.  188, 116  Pac.  367,  as  worthy 
of  consideration  in  determining  the  conse- 
quences of  a  defective  notice.  Here  an  ordi- 
nance liad  been  passed  callinj;  the  election, 
and  fixing  the  time  and  place  of  holding  it, 
which  covered  the  details  required  to  be 
stated  in  the  notice.  As  suggested  in  the 
case  cited,  the  ordinance  may  perhaps  be 
given  the  force  of  a  public  law,  rendering 
applicable  the  rule  that  a  failure  to  give  the 
required  notice  does  not  Invalidate  an  election 
If  the  time  and  manner  of  holding  it  are  fixed 
by  statute.  Moreover,  it  Is  shown  that  those 
who  voted  for  the  bonds  constituted  not  only 
a  majority  of  those  partldpating  in  the  elec- 
tion, but  a  majority  of  all  who  were  entitled 
to  vote  thereat  The  notice  was  not  the 
means  by  whidi  the  election  was  called — 
its  puriMse  was  merely  to  give  additional 
publidty  to  what  had  already  been  determin- 
ed and  aimounced.  And  if  all  the  electors 
who  remained  away  from  the  polls  had  ap- 
peared and  voted  against  the  bonds,  the  re- 
sult of  the  election  would  not  have  been 
changed.  In  view  of  all  the  circumstances, 
we  think  it  clear  that  the  Irregularity  in  the 
form  of  the  published  notice  was  not  so  seri- 
ous as  to  affect  the  validity  of  the  bonds. 
This  conclusion  Is  well  within  the  accepted 
rules.  See  10  A.  &  B.  Bncycl.  of  L.  630 ;  note, 
18  Ann.  Cas.  1141;  1  Dillon  on  Munidpal 
Corporations  (5th  Bd.)  i  374 ;  Backus  v.  City, 
123  Minn.  48,  142  N.  W.  1042;  Briggs  v. 
Raleigh,  166  N.  C.  149,  81  S.  B.  1084;  State 
ex  rel.  Mullen  v.  Doherty,  16  Wash.  382,  47 
Pac.  958,  58  Am.  St  Rep.  39 ;  Smith  v.  Board 
of  County  Com'rs,  Skagit  County  (C.  C.)  45 
Fed.  725. 

The  writ  is  allowed.    All  the  Justices  con- 
curring. 
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(55   OU.   444) 

STRAHAN  T.  DB  SOTO  PAINT  MFG.  CO, 

(No.  6077.) 

(Supreme  Court  of  Oklahoma.    Jan.  18,  1916. 

Rehearint  Denied  Feb.  15,  191S.) 

(SvUabut  (y  the  Court.) 

Appbai.  and  Errob  «=9248  —  Pkesentation 

Below— Nkcebsitt. 

Errors  alleged  to  have  occurred  at  the  trial 
in  the  lower  court,  unless  the  same  are  excepted 
to,  will  not  be  considered  on  review  in  this  court 

[EM.  Note. — ^For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  JS  1432,  1435-1439,  1443, 
1447-1452,  1454-1469,  1462,  1464-1488;  VHc 
Dig.  «=>248.] 

Commissioners'  Opinion,  Dlyision  No.  8. 
E>rror  from  Superior  Court,  Muskogee  Coun- 
ty; Farrar  B.  McCain,  Judge. 

Action  by  the  De  Soto  Paint  Manufactur- 
ing Company,  a  corporation,  against  Kent 
Strahan.  Judgment  for  plaintiff,  and  defend- 
ant brings  error.    Affirmed. 

W.  D.  Halfhill,  of  Muskogee,  for  plaintiff 
in  error.  Mosier,  Greenslade  &  Reynolds,  of 
Muskogee,  for.defendant  In  error. 

RITTENHOUSE,  a  This  Is  an  action  up- 
on two  promissory  notes.  The  defendant  an- 
swered, setting  up :  (1)  A  material  alteration 
of  the  notes;  and  (2)  fraudulent  representa- 
tions as  to  the  quality  of  the  paint  for  which 
the  notes  were  given.  The  questions  present- 
ed are  founded  upon  the  sustaining  of  a  de- 
murrer to  the  evidence  in  support  of  the  sec- 
ond defense;  but.  Inasmuch  as  no  objection 
was  made  to  the  sustaining  of  such  demur- 
rer nor  exception  saved  to  such  ruling,  there 
Is  nothing  for  us  to  decide.  It  Is  well  settled 
In  this  Jurisdiction  that  errors  occurring  at 
the  trial  not  excepted  to  will  not  be  reviewed 
on  appeal  Muskogee  Electric  Traction  Co. 
r.  Reed,  35  Okl.  834,  130  Paa  167;  HaUey  v. 
Bowman,  41  Okl.  294,  137  Pac.  722. 

The  Judgment  shou^l  therefore  be  affirmed. 

PER  CURIAM.    Adopted  In  whol&    . 


(55  Okl.   419) 

TOWN  OF  HOMINY  v.  McFARLAND. 

(No.  5648.) 

(Supreme  Court  of  Oklahoma.     Jan.  18,  1916. 

Rehearing  Denied  Feb.  16,  1916.) 

(Byllahu*  hy  tlu  Court.)  ■ 

MUNICIFAI.  (TOBPOBATIONS  ^=>220  —  ACTIO^T 
POB  SEBVICKB— DlBECTION  OP  VeBDICT — EVI- 
DENCE. 

The  coort  did  not  commit  error  in  instruct- 
ing a  verdict  for  plaintiff,  for  the  reason  that 
his  claim  was  fully  established  by  the  evidence, 
and  there  was  no  evidence  reasonably  tending 
to  establish  the  counterclaim  set  up  as  a  de- 
fense. 

[Ed.  Note. — For  other  cases,  see  Munidpnl 
CorpM'ations.  <3ent  Dig.  {{  599-608;   De&  Dig. 

Commissioners'  Opinion,  Division  No.  1. 
Error  from  District  Court,  Osage  County; 
R.  H.  Hudson,  Judge.  \ 


Action  by  Ll  Y.  McFarland  against  tba 
Town  of  Hominy.  Judgment  for  plalntllf, 
and  defendant  brings  error.    Affirmed. 

Orlnstead  ft  Scott,  of  Pawhuska,  for  i^aln- 
tlfl  In  error.  J.  T.  Shlpman,  of  BartlesvlUev 
for  defendant  In  error. 

BREWER,  C.  Defendant  In  error,  McFar- 
land, brought  this  suit  against  the  town  of 
Hominy  to  recover  a  balance  alleged  to  be 
due  him  on  account  of  certain  labor  perform- 
ed as  construction  or  Inspection  engineer,  in 
connection  with  the  erection  of  a  water  and 
sfewer  system  for  the  town.  The  defense  re- 
lied upon  was  that  of  a  counterclaim  In  a 
sum  more  than  sufficient  to  wipe  out  the 
amount  due  to  plaintiff.  At  the  doae  of  the 
trial  the  court  Instructed  the  Jury  to  return 
a  verdict  in  favor  of  McFarland,  evidently 
upon  the  ground  that  there  was  no  evidence 
to  support  the  counterclaim;  and  this  action 
of  the  court  is  the  point  urged  herd  for  a  re- 
versal of  the  case. 

Some  time  In  1909  the  town  of  Hominy 
made  a  contract  with  the  plaintiff,  by  which 
It  employed  him  to  draw  plans  for  a  water- 
works and  sewerage  system,  and  to  act  aa 
consulting  ahd  supervising  engineer  In  the 
construction  of  same,  and  for  the  Inspection 
of  the  material  tb&cetor,  in  which  contract 
the  town  agreed  to  pay  to  plaintiff  $150  for 
the  plans,  and  to  allow  him  8  per  cent,  on 
the  cost  of  constructing  the  works.  Bonds 
were  voted  to  provide  funds  for  these  pur- 
poses, and  they  wa«  Issued.  During  this 
time-  plaintiff  prepared  plans  in  detail  for 
these  public  improvements,  and  they  were  ac^ 
cepted  and  adopted  by  the  board  of  trustees 
of  the  town.  Through  the  advice  of  plaintiff, 
the  town  also  contracted  for  a  large  amount 
of  the  machinery  and  material  necessary  for 
the  improvements.  In  the  meantime  bids 
were  advertised  for  and  a  number  recdved. 
About  this  time,  however,  it  became  apparent 
to  the  town  that  there  was  no  market  for 
the  bonds,  and  that  therefore  It  woald  be 
without  funds  to  construct  the  improvements. 
After  this  condition  was  discovered  a  man  by 
the  name  of  O'Neil  appeared  upon  the  acene 
and  entered  into  negotiations  with  the  town 
authorities,  through  which  It  was  finally 
agreed  that  he  should  put  In  a  system  of  wa- 
terworks and  sewerage  for  a  stated  sum,  tak- 
ing and  using  the  materials  the  town  had 
bought,  and  would  take  the  bonds  in  pay- 
ment therefor.  He  refused,  however,  to  build 
the  improvements  under  the  plans  and  speci- 
fications previously  adopted,  and  as  prepared 
by  the  plaintiff.  In  making  his  contract  he 
submitted  plans  and  specifications  of  his  own, 
which  were  adopted  by  the  town  authorities. 
When  these  negotiations  were  nearlng  com- 
pletion a  new  arrangement  was  entered  into 
between  the  town  and  plaintiff,  through  which 
his  former  contract  was  abrogated,  and  he 
agreed  to  supervise  and  Inspect  the  work  to 
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be  performed  by  Mr.  O'Nell  nnder  the  new 
plaus  for  a  commission  of  5  per  cent,  on  the 
cost  of  the  Improvements.  Under  this  ar- 
rangement the  improvements  were  put  In  and 
paid  for,  and,  In  so  far  as  the  record  shows, 
were  In  every  way  satisfactory.  Plaintiff 
performed  his  duties  under  the  new  arrange- 
ment of  supervising  and  Inspecting  the  work 
as  It  progressed.  Partial  payment  on  account 
for  his  services  was  made  from  time  to  time, 
leaving  the  balance  dne  him  as  sued  for,  un- 
less the  counterclaim  should  be  allowed.  This 
counterclaim  rests  upon  the  claim  that  un- 
der the  original  plans  drawn  by  plaintiff, 
the  entire  town  was  to  be  covered  with  wa- 
ter and  sewer  pipes,  but  that  under  the  plana 
submitted  by  O'Nell,  and  under  which  the 
Improvements  were  put  in,  two  tiers  of  blocks 
on  the  outskirts  of  the  town  were  omitted; 
and  after  the  original  contract  had  been  ful- 
filled by  Mr.  (yNeU  this  was  discovered,  and 
the  extensions  to  these  two  tiers  of  blocks 
were  then  made  by  O'Nell,  under  a  supple- 
mental contract,  and  involved  an  additional 
expenditure  of  something  over  $700.  Plain- 
tiff's liability  for  this  amount  is  predicated 
npon  the  claim  that  he,  at  the  time  the  O'Nell 
plans  were  np  for  consideration,  was  asked 
by,  and  stated  to,  the  trustees  that  these 
plans  were  substantially  like  the  ones  he  had 
drawn,  differing  only  in  unlhiportant  details. 
The  court,  after  hearing  all  the  evidence, 
must  have  arrived  at  the  conclusion,  and  we 
think  correctly,  that  there  had  been  shown 
no  liability  upon  the  part  of  plaintiff  for  the 
amount  of  this  extra  exx>enditure  in  carry- 
ing the  water  and  sewerage  Into  these  two 
tiers  of  blocks.  There  is  nothing  in  the  recn 
ord,  nor,  for  that  matter,  in  the  pleadings, 
that  in  any  way  tends  to  show  that  the  town 
did  not  receive  full  value  in  the  way  of  im- 
provements for  all  the  bonds  paid  O'Nell,  or 
that,  if  the  two  extra  tiers  of  blocks  had 
been  in  the  plans  nnder  which  be  worked,  he 
would  not  have  charged,  and  been  entitled  to 
charge,  as  much  more  for  thus  extending  the 
system  as  it.  In  fact,  cost  the  town  to  have  It 
done.  It  will  be  remembered  that  O'Neil,  for 
some  reason,  refused  to  take  the  bonds  on 
hand  and  put  in  such  a  system  as  was  called 
for  by  the  plans  drawn  by  plaintiff,  but  that 
he  was  willing  to  put  in  the  system  his  own 
plans  called  for,  and  take  therefor  a  certain 
amount  of  the  bonds.  There  is  nothing  to 
indicate  that,  if  the  plaintiff  or  the  town  au- 
thorities had  known,  or  called  O'NeH's  atten- 
tion to  the  fact,  that  his  plans  did  not  take 
In  as  much  territory  as  the  former  ones, 
O'Nell  would  have  thus  enlarged  his  plans 
and  done  the  extra  work  for  the  same  price. 
On  the  contrary,  there  are  Inferences  that 
would  lead  to  an  opposite  conclusion.  If  the 
town  got  full  value — and,  so  far  as  the  rec- 
ord shows,  it  did — in  the  system  put  in  by 
O'Nell,  then  it  is  hard  to  see  Just  how  or  why 
it  is  damaged  by  an  enlargement  of  the  sys- 


tem, which  occasioned  the  expenditure  of  the 
money  set  up  here  as  a  counterclaim.  Nor  is 
there  anything  to  show  that,  if  the  town  trus- 
tees had  been  aware,  at  the  time  they  were 
negotiating  with  O'Nell,  as  they  claim  they 
were  not,  that  these  tiers  of  blocks  had  been 
omitted,  they  would  not  have  gone  on  and 
made  the  contract  Just  as  they  did,  with  them 
omitted,  paying  him  the  same  amount  ot 
bonds  they  did.  So,  talcing  it  from  any  view- 
point, we  fully  agree  with  the  trial  court 
that  the  counterclaim  urged  against  plaintiff 
In  this  case  has  not  been  established  as  an 
obligation  against  him,  and  was  properly  dis- 
allowed. 

There  being  no  other  points  of  importance 
urged,  it  follows  that  the  case  should  be  af- 
firmed: 

PEB  CURIAM.    Adopted  In  whole. 

(65  Okl.  615) 

FOREST  T.  APPEIiGET  et  aL     (No.  8691.) 

(Supreme  Court  of  Oklahoota.    Jan.  18,  1816. 

Rehearing  Denied  Feb.  15,  1910.) 

(Byllahui  by  the  Court.) 

Judgment  «=>367— PBOcKKDiwaB  to  Vaoatb— 
Uravoidabix  Casualty  —  Fbekdoh  raou 
Fault. 

In  a  proceeding  to  vacate  a  judgment  under 
subdivision  7  of  section  6267,  Rev.  Laws  1910, 
on  the  grounds  of  unavoidable  casualty  or  mia- 
fortune,  the  facts  must  be  such  as  to  make  it  ap- 


pear that  the  oomplainine  party  ia  not  himself 
guilty  of  negligence  in  alTowing  such  default  to 
be  ti&en,  and  that  no  reasonable  or  proper  dili- 


gence or  care  could  have  prevented  the  trial  or 
Judgment  • 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  {  709;   Dec.  Dig.  «s>367.] 

Commissioners'  Opinion,  Division  No.  8. 
Error  from  County  Court,  Woodward  Cono- 
ty ;  Clyde  H.  Wyant,  Judge. 

Action  by  A.  M.  Appelget  and  another,  part- 
ners as  Appelget  &  Herod,  against  E.  C.  For- 
est Judgment  for  plaintiffs,  and  defoidant 
brings  error.    Affirmed. 

W.  H.  Springfield  and  B.  F.  Wlllett,  both  of 
Woodward,  for  plaintiff  in  error.  C.  W.  Her^ 
od,  of  Woodward,  for  defendants  in  error. 

RITTENHOUSB,  C.  This  proceeding  to  va- 
cate a  Judgment  rendered  by  the  trial  court 
is  brought  under  the  provisions  of  subdivision 
7  of  section  5267,  Rev.  L.  1910,  which  pro- 
vides that  the  court  shall  have  power  to  va- 
cate or  modify  its  ovra  Judgment  or  orders 
at  or  after  the  term  at  which  such  Judgment 
or  order  was  made  for  unavoidable  casualty 
or  mlsfortime  preventing  the  party  trom  pros- 
ecuting or  defending.  The  petition  was  duly 
verified  by  aflldavit,  setting  forth  the  Judg- 
ment, the  grounds  for  vacating  the  same,  and 
the  defense  to  the  action.  There  is  but  one 
question  necessary  for  our  determination, 
and  that  is  whether,  under  the  facts  as  con- 
tended by  the  defendant,  diligence  has  been 
shown  which  would  warrant  the  trial  court 
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in  Tacatlng  the  Judgment  The  action  In 
which  the  Judgment  is  sought  to  be  vacated 
was  for  the  recovery  of  an  attorney's  fee.  It 
Is  insisted  by  the  defendant  that  on  account 
of  unaroidable  casualty  and  misfortune  he 
was  prevented  from  defending  the  action  on 
the  following  grounds,  to  wit:  That  about 
January  16,  1914,  defendant  went  to  Wood- 
ward to  arrange  for  his  defense  and  endeav- 
ored to  employ  B.  F.  Willett  as  counsel ;  that 
on  April  1,  1914,  he  endeavored  to  employ  S. 
B.  Laune;  that  each  of  these  gentlemen  re- 
fused the  employment ;  that  subsequently  he 
endeavored  to  employ  W.  H.  Springfield,  and 
was  informed  that  a  Judgment  had  been  ren- 
dered against  him  on  January  23,  1814. 

When  unavoidable  casualty  or  misfortune 
is  alleged,  the  facts  must  be  so  stated  as  to 
make  It  appear  that  the  complaining  party 
Is  not  himself  guilty  of  negligence,  and  that 
no  reasonable  or  proper  diligence  or  care 
could  have  prevented  the  trial  or  Judgment. 
Hill  V.  WiUiaiqs,  6  Kan.  17.  Applying  this 
rule  to  the  proceedings  before  us,  we  find  that 
no  complaint  was  made  as  to  the  service; 
that  defendant  had  until  January  20, 1914,  In 
which  to  answer ;  that  on  January  16,  1914, 
he  consulted  B.  F,  Willett,  an  attorney  of 
Woodward,  Okl.,  who  refused  to  take  his 
case ;  that  no  further  effort  was  made  to  pro- 
cure other  counsel  or  to  defend  said  action 
until  April  1,  1914,  which  would  be  70  days 
after  he  was  in  default  for  an  answer,  and 
67  days  after  Judgment  had  been  rendered 
against  him,  at  which  time  he  consulted  S.  B. 
Laune,  another  attorney  of  Woodward,  Okl., 
who  refused  to  make  a  defense  for  him ;  and 
that  some  time  after  this  defendant  was  in- 
formed by  W.  H.  Springfield  that  Judgment 
had  been  rendered  against  him  on  January 
23,  1914  This  Is  the  only  contention  that 
the  defendant  makes  relative  to  the  unavoid- 
able casualty  or  misfortune  which  prohibited 
him  from  defending. 

It  is  undoubtedly  true  that,  bad  the  de- 
fendant exercised  reasonable  or  proper  dili- 
gence in  his  efforts  to  employ  an  attorney,  he 
could  have  procured  one.  The  only  attorney 
whom  he  had  consulted  before  he  was  in  de- 
fault for.  an  answer  was  Willett  From  that 
time  until  April  1st  ^^  was  himself  Inexcusa- 
bly negligent  in  his  failure  to  make  an  effort 
to  procure  other  counsel.  Defendant  should 
have  exercised  reasonable  diligence  in  trying 
to  procure  counsel  and  prei>are  hla  case,  or 
to  have  otherwise  looked  after  his  own  in- 
terest by  asking  for  additional  time  in  which 
to  have  filed  an  answer  or  In  which  to  have 
employed  counsel ;  but  instead  of  making  an 
effort  to  protect  his  own  Interest  after  his 
first  consultation  with  an  attorney,  be  waited 
until  April  1st  before  making  further  prepa- 
ration. This  conduct  is  inexcusable.  De- 
fendant should  personally  have  attended  to 
his  case  or  been  represented  by  an  attorney  in 
fact  Freeman  on  Judgments  (4th  Ed.)  vol. 
1,  S  15.    Had  an  attorney  accepted  the  em- 


ployment and  failed  to  have  filed  an  answer, 
this  would  not  have  been  sufficient  to  Justify 
the  vacating  of  the  Judgment  on  the  ground  of 
unavoidable  casualty  or  misfortune.  Hill  v. 
Williams,  supra ;  Welch  et  aL  y.  Challen,  $1 
Kan.  696,  8  Pac.  314;  Wynn  v.  Frost  6  OH. 
89,  50  Pac  184 ;  Marshall  v.  Marshall.  7  OU. 
240,  54  Pac.  461. 

The  Judgment  of  the  trial  court  should 
therefore  be  affirmed. 

PER  CURIAM.    Adopted  in  whole. 


(se  Okl.  su) 
GATHER  et  aL  v.  SPENCER  et  al.    (No.  6388.1 
(Supreme  Court  of  Oklahoma.     Jan.  18,  1916. 
On  Rehearing,   Feb.  15,   1916.) 

(Byllahu*  hy  the  Court.) 

Ohattei.  Mobtoaoes  4=>141— Aoistkb's  IjIkk 
—Pbiobity— Consent  of  Mobtgagee. 

A  lien  for  feed  and  pasturage  for  cattle 
will  take  precedence  over  .a  prior  recorded  chat- 
tel mortgage,  where  the  same  was  famished  widi 
the  consent  of  the  mortgagee,  and  consent  may 
be  implied  from  the  facts  and  circumstances  sur- 
rounding the  transaction. 

[Ed.  Note.— For  other  cases,  see  Chattel  Mort- 
gages, Cent  Dig.  {<  239,  244;  Dec.  Dig.  «=> 
141.] 

.  Commissioners'  Opinion,  Division  Na  2. 
Error  from  District  Oburt  Comanche  Coon- 
ty;  J.  T.  Johnson,  Judge. 

Action  by  J.  S.  (father  and  others  against 
W.  S.  Spencer  and  others.  Judgment  for 
defendants,  and  plaintiffs  bring  error.  Af- 
firmed, and  rehearing  denied. 

H.  P.  McGuire  and  John  E.  WUUama,  both 
of  Frederick,  for  plalntlifs  in  error.  Stevens 
&  Myers,  of  LAWton,  for  defendants  In  er- 
ror, 

HOOKER,  0.  On  the  15th  day  of  Mardi. 
1913,  the  plaintiffs  in  error  J.  S.  Gather  and 
V.  W.  Brltton  sold  to  one  W.  S.  Ck>llins 
440  bead  of  cattle,  and  to  secure  the  pay- 
ment of  a  part  of  the  purchase  money  ac- 
cepted a  chattel  mortgage  upon  said  cattle, 
which  was  executed  on  that  day,  and  oo.  the 
21st  of  March  thereafter  diily  filed  In  the 
office  of  the  register  of  deeds  of  Comanche 
county.  Collins  acquired  possession  of  the 
cattle  at  that  time,  and  drove  them  to  the 
ranch  of  the  defendant  In  error  for  pastur- 
age, where  most  of  them  remained  until  the 
institution  of  this  suit  with  the  knowledge 
of  the  mortgagees.  The  debt  of  the  plaintiff 
in  error  secured  by  said  mortgage  matured 
October  1,  1913,  and  under  the  terms  of  the 
mortgage  the  plaintiffs  In  error  had  the 
right  at  any  time  to  take  possession  of  the 
property  when  they  felt  themselves  insecure, 
and  the  evidence  discloses  that  on  or  about 
September  1st  prior  to  the  maturity  of  the 
debt,  they,  feeling  themselves  insecure  on  ac- 
count of  the  condition  of  the  cattle,  attempt- 
ed to  take  possession  of  the  property,  whidk 
was  agreed  to  by  Collins,  but  that  the  de- 
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fendants  In  error  refused  to  permit  them 
to  acquire  imssesslon  until  the  claim  for 
pasturage  was  settled.  The  parties  waived  a 
Jury  in  the  lower  court,  and  after  the  In- 
troduction of  evidence  a  Judgment  was  ren- 
dered for  the  defendants  In  error,  giving  to 
them  a  first  Hen  upon  the  property  for  the 
amount  of  the  pasturage  due  upon  the  cat- 
tle. 

The  question  of  law  involved  in  this  case 
Is  the  priority  of  the  liens  in  question.  It  be- 
ing admitted  that  the  mortgage  of  the  plain- 
tiff in  error  was  duly  filed,  which  gave  to 
the  defendants  tn  error  constructive  notice 
of  the  lien,  and  it  likewise  being  shown 
that  the  platntifFs  in  error  knew  of  the  pas- 
turage of  the  cattle  by  the  defendants  in  er- 
ror. 

There  is  quite  a  conflict  in  the  authorities 
of  the  various  states  upon  the  question,  but 
the  law  in  this  state  Is  no  longer  open  to 
doubt,  for  the  Supreme  Court  in  the  case  of 
Bank  v.  Jones,  reported  in  18  Okl.  555,  91 
Pac.  191,  12  L.  R.  A.  (N.  S.)  310,  11  Ann. 
Gas.  1041,  lays  down  the  rule  as  follows: 

"The  Uen  of  a  valid  recorded  chattel  mortgage 
will  take  the  precedence  over  the  aubsequently 
acquired  lien  of  a  livery  stable  keeper  or  agister 
upon  animals  placed  in  his  charge,  unless  such 
animals  were  delivered  to  such  Uenholder  to  be 
kept  and  cared  for  *  *  *  with  the  consent  of 
the  mortgagee." 

And  this  court  In  First  National  Bank  v. 
Wilson,  reported  in  163  Paa  172  (not  yet  of- 
ficially reported),  reaffirms  the  doctrine  an- 
nounced In  the  Jones  Case. 

The  question  to  be  considered  In  the  in- 
stant case  is  whether  or  not  the  evidence 
Justifies  the  finding  of  the  lower  court  to  the 
effect  that  the  mortgagee  consented  for  the 
defendants  In  error  to  furnish  the  pasture 
for  the  cattle  upon  which  they  had  a  mort- 
gage. It  must  be  borne  in  mind  that  the 
general  finding  of  the  court  for  the  defend- 
ants In  error  is  sufficient  to  Include  a  special 
finding  to  the  effect  that  plaintiff  in  error 
bad  consented  to  the  same.  In  the  case  of 
Wright  et  al.  v.  Sherman  et  aL,  3  S.  D.  290, 
52  N.  W.  1093.  17  L.  R.  A.  792,  the  Supreme 
Court  of  SouUi  Dakota  lays  down  the  rule 
similar  to  the  rule  of  Oklahoma,  and  says: 

"The  lien  of  a  chattel  mortgage  properly  filed 
is  paramount  to  that  of  an  agister  lor  subse- 
quently pasturing  the  mortgaged  stock,  unless  it 
is  shown  that  the  mortgagee  consented,  either 
expressly  or  Impliedly,  that  such  stock  might 
be  so  pastured  and  subjected  to  such  lien,"  and 
that  such  consent  may  be  shown  by  circum- 
stances."   . 

Also  the  Supreme  Judicial  Court  of  Massa- 
chusetts, in  the  case  of  Lynde  v.  Parker, 
155  Mass.  481,  30  N.  B.  74,  and  in  the  case  of 
Howes  v.  Newcomb,  146  Mass.  76,  15  N.  K 
123,  say: 

"  'Undoubtedly  an  implied  consent  will  answer 
the  requirements  of  the  law,'  and  that  'in  every 
case  of  this  kind  the  inquiry  is  whether  such 
*  *  *  consent  is  proved,'  and  that  this  'de- 
pends, where  animals  are  left  with  a  mortgagor 
by  a  mortgagee,  not  only  upon  the  terms  of  the 


express  contract  in  relation  to  them,  but  also 
upon  all  the  circumstances  surroundmg  the 
transaction,  indicating  the  expectation  of  the 
mortgagee  as  to  the  management  of  them  by  the 
mortgagor.' "  In  other  words,  "the  mortgagee 
may  be  presumed  to  have  understood  that  the 
mortgagor  wonld  take  them  to  a  stable  keeper  to 
be  boarded,  and  no  objection  was  made,  such 
consent  should  be  imphed,  otherwise  it  should 
not." 

likewise  our  own  court  in  the  case  of 
Wilson  T.  Bank,  supra,  supports  the  theory 
that  consent  may  be  established  by  circum- 
stances. 
Mr.  Black,  in  his  Law  Dictionary,  says: 
"Implied  consent  is  tliat  manifested  by  signs, 
actions,  or  facts,  or  by  inaction  or  silence,  which 
raises  a  presumption  that  the  consent  has  been 
given." 

The  evidence  In  this  case,  In  our  Judg- 
ment, was  amply  sufficient  to  Justify  the 
lower  court  in  his  finding  that  the  mortgagee 
had  consented  for  the  defendant  in  error  to 
pasture  these  cattle,  and  amply  sustains  the 
finding  that  the  defendants  in  error  were 
entitled  to  the  possession  of  the  cattle  until 
tbelr  dalm  or  lien  for  pasturage  was  paid. 
There  is  not  only  evidence  to  support  the 
Judgment  of  the  court,  but  the  preponderance 
of  the  evidence  is  in  accord  with  his  finding. 

We  recommend  that  the  Judgment  appeal- 
ed from  be  affirmed. 

On  Rehearing. 

Section  145  of  Snyder's  Compiled  Laws  of 
1909  is  omitted  from  the  Revised  Laws  of 
1910,  and  the  cause  of  action  herein  was  at- 
tempted to  be  enforced  in  October,  1913, 
which  was  several  months  after  the  Revised 
Laws  of  1910  went  into  effect,  and  Inasmuch 
as  25  per  cent  of  the  conceded  value  of 
the  property  in  controversy  here  is  many 
times  greater  than  the  amount  of  the  Hen, 
we  adhere  to  the  former  opinion  given  in  this 
case,  and  the  petition  for  rehearing  is  .de- 
nied. 

PER  CURIAM.    Adopted  In  whole. 


(B6  Okl.  477) 
VAN  ARSDALB-OSBOURNB  BROKESIAGB 
CO.  V.  PATTERSON.      (No.  6329.) 

(Supreme  Court  of  Oklahoma.    Jan.  11,  1916. 
Rehearing  Denied  FeU  15,  1016.) 

(Svllahut  tv  tk«  Court.) 
Insttbancx  «=>187— PBEiacM  Notb— Corbid- 

SBATIOR. 

Where  the  defendant  ^ave  his  note  for  the 
premium  on  a  policy  of  hail  insurance  covering 
his  wheat,  and  after  the  application  for  such 
policy  had  been  made,  but  before  the  policy  was 
issued,  the  wheat  was  destroyed,  held,  that  there 
was  nothing  at  the  time  the  policy  was  issued 
to  insure.  And,  since  the  defendant  could  derive 
no  benefit  from  the  policy,  and  the  insurance 
company  could  incur  no  liability  by  reason  of 
having  issued  it,  the  note  was  wholly  without 
consideration. 

[E^   Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  H  399-401;    Dec.  Dig.  «=187.] 


9For  other  cases  see  same  topic  and  K£Y-NUIIBSR  In  all  Key-Numttered  OigesU  and  Indexes 


Digitized  by 


Google 


1132 


194  PACIFIC  REPOnXEB 


(OkL 


Commlssionen'  Opinion,  Division  No.  2. 
Error  from  District  Court,  Comanche  Coun- 
ty;  J.  T.  Johnson,  Jndge. 

Action  hy  the  Van  Arsdale-Osboume  Brok- 
erage Company  against  T.  N.  Patterson. 
Judgment  for  defendant,  and  plaintiff  brings 
error.    Affirmed. 

D.  I*  Foulke,  C.  A.  Matson,  and  J.  D. 
Wall,  all  of  Wldilta,  Kan.,  and  L.  M.  Gens- 
man,  of  Lewton,  for  plaintiff  in  error.  W.  C. 
Stevens,  of  Lawton,  for  defendant  in  error. 

BRETT,  C.  The  material  facts  in  this  case 
are  that  the  plaintiff  In  error,  which  will  be 
designated  as  plaintiff,  sued  the  defendant  in 
error,  who  will  be  designated  as  defendant, 
on  a  note  given  for  the  premium  on  a  hall 
insurance  policy.  The  date  of  the  applica- 
tion for  this  policy  was  April  26,  1906.  On 
the  night  of  April  26,  1906,  a  hailstorm  de- 
stroyed the  wheat  covered  by  this  applica- 
tion; and  the  defendant  immediately  notl- 
fled  the  plaintiff  of  this  fact  But,  regard- 
less of  this  notice,  the  policy  was  issued  on 
this  application  May  1,  1906.  The  defend- 
ant, under  «  mistaken  idea  that  the  liability 
of  the  company  began  on  the  date  of  the 
application,  demanded  that  the  company  set- 
tle for  the  damage.  The  company  declined 
to  do  this,  but  offered  to  return  defendant's 
note  if  be  would  return  the  policy  at  once. 
He  refused  to  return  the  policy,  and  in  a 
lengthy  corrrapondence  covering  several 
weeks  Insisted  on  the  company  settling  the 
damage,  which.  In  response  to  each  of  his 
demands,  the  company  refused  to  do.  When 
the  note  fell  due  defendant  refused  to  pay 
it,  and  this  suit  was  brought  to  collect  the 
amount  due  under  the  terms  of  the  note. 
The  defendant  for  answer  plead  a  failure  of 
consideration.  A  trial  was  had  to  the  court 
and  a  Jury,  which '  resulted  In  a  verdict  and 
Judgment  for  the  defendant,  and  from  this 
Judgment,  the  plaintiff  appeals  to  this  court 

As  we  view  the  case,  it  narrows  Itself 
down  to  the  sole  question  as  to  whether  or 
not  there  was  any  consideration  for  the  note. 
At  the  time  the  policy  was  Issued  the  plain- 
tiff had  notice  that  there  was  nothing  to 
insure,  and  should  not  have  Issued  the  policy. 
On  the  other  hand,  the  defendant  should 
have  returned  the  policy  under  the  offer  of 
the  comt)any  that,  if  he  would  do  so,  it  would 
return  his  nota  But  the  real  test  of  the 
rights  of  the  parties  under  these  conditions 
Is:  Was  the  company  injured,  or  did  it  incur 
any  liability  by  the  defendant's  refusal  to 
return  the  policy?  We  think  not;  for  un- 
der the  conditions,  the  defendant  could  not 
derive  any  benefit  from  the  policy.  And  un- 
der the  conditions  the  company  could  not  in- 
cur any  liability  by  reason  of  his  failure  to 
return  the  policy,  for  the  reason  that  the 
subject-matter  of  the  policy  had  been  destroy- 
ed before  the  policy  was  issued.  And  the 
fact  that  the  defendant  had  a  mistaken  idea 


of  his  rights,  and  thought  be  conid  bold  tlie 
company  liable  for  all  damage  from  the  date 
of  his  application,  and  therefore  held  the 
policy,  and  Insisted  on  settlement  on  that 
theory,  would  not  in  reality  change  the  rela- 
tions or  rights  of  the  parties.  It  is  In  evi- 
dence that  an  agent  of  the  company  was 
sent  to  examine  the  defendant's  wheat  short- 
ly after  the  Issuance  of  this  policy  and  dar- 
ing the  correspondence  he  bad  with  the  com- 
pany, and  remarked  to  the  defendant: 
"Young  man,  I  find  you  haven't  got  any 
wheat."  That  statement  seems  to  be  tme; 
And  under  these  circumstances  it  can  also  be 
truthfully  said  that  he  got  no  insnrance. 
And  there  was  therefore  no  consideration  for 
the  note.    Ostrander  on  Insurance,  p^  39. 

There  are  a  number  of  errors  assigned, 
which  we  have  examined,  and  which  we  find 
are  not  well  taken,  and  which  are  unneces- 
sary to  be  discussed  In  arriving  at  a  cor- 
rect and  Just  determination  of  this  case. 

The  note  being  wholly  without  considera- 
tion, we  think  the  Judgment  sboold  be  af- 
firmed. 

^EB  CUBIAll    Adopted  In  whola, 

(SS  OU.  ZS) 

RETAILERS'  FIRE  INS.  CO.  t.  EACOCK. 

(No.  6778.) 

(Supreme  Court  of  Oklahoma.     Feb.  1,  191QL) 

(BvHaliu  ly  the  Court.) 

IlfSTTBANCB    9=>S4— CoirPENSATION    Or    ASERT 

— Shabe  OF  Paorrrs— SumciENCT  or  E!n- 

DBNCB. 

The  record  in  this  case  carefully  examined, 
and  the  evidence  found  to  reasonably  anppoft 
the  verdict 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  |i  111-114;   Dec.  Dig.  «s»84.] 

Commissioners'  Opinion,  Division  No.  1. 
Error  from  Superior  Court,  Oklahoma  Coon- 
ty ;  Edward  Dewes  Oldfield,  Judge. 

Action  by  R.  M.  Eacock  against  Retailers' 
Fire  Insurance  (Company.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Af- 
firmed. 

Ledbetter,  Stuart  St  Bell,  of  Oklahoma  Oty, 
for  plaintiff  In  err(»-.  Gea  J.  £iaco<^  and 
W.  J.  Davidson,  both  of  Oklahoma  City,  tor 
defendant  in  error. 

COLLIER,  a  This  is  an  action  brought  by 
defendant  in  error  against  plaintiff  in  error 
to  recover  salary  at  the  rate  of  $150  per 
month  from  the  15th  day  of  July,  1913,  until 
September  1st  thereafter,  and.  In  addiUon 
thereto,  10  per  cent  of  the  net  pr<^ts  of  the 
Insurance  business  for  the  period  of  defend- 
ant in  error's  employment,  from  S^tember  1, 
1911,  to  September  1,  1913.  It  is  averred  in 
the  petition  that  the  profits  of  said  business 
during  said  period  of  time  amounted  to  $10,- 
0<M),  and  that  defendant  in  error's  commission 
of  10  per  cent  was  $1,000. 
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Plaintiff  In  error  answered  by  general  de- 
nial  and  cross-petition.  The  case  was  tried 
to  a  jury,  and  a  verdict  rendered  in  favor 
of  defendant  In  error  in  the  sum  of  $450. 
Motion  for  new  trial  was  filed,  overruled, 
and  duly  excepted  to.  Judgment  was  entered 
on  said  verdict  To  reverse  said  Judgment, 
this  appeal  is  prosecuted. 

The  evidence  discloses  that  the  contract 
upon  which  said  claim  of  salary  and  profits 
Is  based  was  entered  into  by  and  between  the 
parties,  and  by  section  3  thereof  it  Is  pro- 
vided: 

"At  a  salary  of  $125.00  per  month  and  10  per 
cent,  of  the  net  profits  at  the  end  of  each  year 
(by  net  profit  is  meant  gross  premium  income, 
less  losses,  expense  of  adjustment,  and  usual 
home  office  expenses)  for  the  first  year,  and 
$150.00  per  month  and  10  per  cent  as  above 
for  the  second  year." 

It  is  conceded  by  plaintiff  in  error  that  the 
judgment  should  stand  so  far  as  the  sum  at 
$225,  awarded  for  salary.  It  is  admitted  in 
brief  of  plaintiff  in  error  that  this  appeal  is 
based  upon  only  one  error,  which  Is  as  fol- 
lows: 

"The  jury  allowed  ulalntiff  at  least  $225  for 
10  per  cent  of  the  profits  alleged  to  have  been 
made  by  defendant  The  evidence  did  not  jus- 
tify the  recovery  of  said  $225,  or  any  part  there- 
of, and  the  verdict  of  the  jury  as  to  said  com- 
mission on  profits  was  against  the  evidence,  un- 
supported by  the  evidence,  and  was  the  result  of 
passion  or  prejudice  on  the  part  of  the  jury 
against  said  defendant" 

It  follows  that  the  only  question  with  which 
we  have  to  deal  is  as  to  whether  or  not  there 
was  sufiadent  evidence  upon  whldi  to  pred- 
icate that  part  of  the  verdict  of  the  Jury, 
which  awarded  $225,  evidently  on  account  of 
profits  earned  by  the  company  during  the 
term  of  aaid  contract  of  employment 

We  have  very  carefully  examined  the  vo- 
Inminous  record  in  this  case,  and  are  unable 
to  agree  with  the  contention  of  plaintiff  in 
error  tliat  the  finding  of  the  jury,  so  far  as 
to  the  amount  awarded  as  profits  made  dur- 
ing the  period  of  the  employment  is  concern- 
ed, is  not  supported  by  .sufficient  evidence. 
While  it  Is  true  that  the  reports  to  which 
onr  attention  is  called  show  loss,  yet  this  is 
due  to  the  peculiar  manner  of  keeping  books 
of  insurance  companies,  as  in  said  reports 
reinsurance  is  charged  as  loss,  when.  In  fact, 
it  was  not  a  loss ;  and  this,  we  think,  is  clear- 
ly explained  by  the  testimony  of  defendant 
In  error.  We  think  the  evidence  in  chief  of 
defendant  In  error  that  there  was  a  profit, 
and  the  amount  thereof,  was  sufladent  to 
supiwrt  the  verdict  rendered,  taking  into  con 
sideration  the  reports  upon  which  be  was 
cross-examined,  which  show  a  loss.  It  is  a 
well-settled  rale  in  this  Jurisdiction  that, 
where  there  is  any  evidence  reasonably  tend- 
ing to  support  the  verdict,  this  court  will  not 
Interfere  with  It  Smith  v.  Bell,  144  Pac. 
1058;  Johnson  y.  Johnson,  43  OkL  582,  143 
Pac.  870. 


Finding  no  error  in  the  record  requiring  a 
reversal  of  the  cause,  the  judgment  of  the 
trial  court  should  be  affirmed. 

PER  CURIAM.    Ad<H>ted  In  whole. 

(K  OU.  21») 
KAPP  et  al.  v.  GROAN.     (No.  6493.) 
(Supreme  Ck>urt  of  Oklahoma.     Feb.  1,  1918.) 

CBytlahut  iy  the  Court.) 
Appeal  and  Ebbob  €=»773— Fajlobk  to  Filk 
Bbiep— Dismissal. 

Same  as  Cobe  v.  Bank,  44  Okl.  677,  146 
Pac  19. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {}  3104,  3108^110;  Dea  Dig^ 
<S=»773.] 

Commissioners'  Opinion,  Division  No.  2. 
Error  from  District  Court,  Orady  County; 
Frank  M.  Bailey,  Judge. 

Action  between  H.  Kapp  and  others  and  R. 

B.  Croan.  From  the  Judgment,  the  parties 
first  mentioned  bring  error.    Dismissed. 

Bond  &  Melton,  of  Chickasha,  for  plaintiffs 
in  error.     R.  E.  Boiling,  of  Chickasha,  and 

C.  L.  McArtbur,  of  Lindsay,  for  defendant 
In  error. 

.  HOOKER,  a  The  petition  in  error  and 
case-made  attached  was  filed  in  this  court  on 
June  6,  1914.  No  briefs  have  been  filed  by 
the  plaintiff  in  error.  Therefore,  under  the 
established  rule  of  this  court,  the  appeal  will 
be  dismissed  for  failure  on  the  part  of  the 
plaintiff  in  error  to  file  brief. 

PER  CURIAM.   Adopted  In  whole. 


(65  OU.  84) 
MIDLAND  SAVINGS  &  LOAN  00.  r.  SUT- 
TON et  aL    (No.  6157.) 
(Supreme  Court  of  Oklahoma.    Jan.  26,  1916.) 

(SyUdbu*  bv  the  CourtJ 

L  JuDOMEKT  ®=»739  — Rbb  Judicata  — New 

Mattes. 

New  matter  that  arises  after  the  trial  of 
an  action  is  not  barred  by  the  judgment  render- 
ed in  such  action. 

[Ed.   Note.— For  other  cases,  see  Judgment 
Cent  Dig.  U  1105,  1267 ;   Dec.  Dig.  «=»f39.] 

2.  Monet  Received  4s>6— Subbooation  ^so 
25-'Reiivbtatement  ov  Mobtqaqe. 

S.  borrowed  $800  from  M.  to  improve  cer- 
tain lots  and  gave  a  note  to  M.  to  secure  the 
same.  S.  afterwards  borrowed  $1,200  from  A. 
for  the  purpose  of  paying  off  M.'s  mortgage  and 
intending  to  use  the  balance  in  the  completion 
of  the  improvements  on  said  lots,  and  gave  a 
mortgage  thereon  to  A.  to  secure  said  loan.  One 
Swan  was  the  agent  of  both  M.  and  A.,  and  the 
money  in  each  instance  was  sent  to  him  to  pay 
over  to  S.  as  the  work  progressed.  When  A. 
sent  the  $1,200  to  Swan,  S.  instructed  him  to 
pay  off  the  mortgage  of  M.  Swan  failed  to  pay 
M.  but  it  was  finally  adjudicated  in  anetner 
action  that  Swan  l>eing  the  agent  of  M.,  pay- 
ment to  Swan  was  payment  to  M.  Swan  did 
not  in  fact  pay  out  any  of  the  $1,200  sent  him 
by  A.  for  S.  He  afterwards  repaid  the  $1,200 
to  A.,°  and  A.  released  the  mortgage  S.  had  giv- 
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en  A.  to  siicure  the  $1,200.  Eeld,  A.,  having 
full  knowledge  of  all  the  facts,  was  bound  to 
pay  over  to  M.,  out  of  the  money  paid  it  by 
Swan,  the  amount  due  M.^  and,  when  it  gave 
S,  credit  for  that  amount  instead  of  turning  it 
over  to  M.,  the  rightful  owner,  A.  became  liable 
to  M.  for  that  amount,  and  M.  had  a  right  to 
have  the  mortgage  of  S.  to  A.  reinstated  and  to 
be  subrogated  to  the  rights  of  A.  for  the  amount 
due  M. 

[Ed.  Note. — For  other  cases,  see  Money  Re- 
ceived, Cent.  Dig.  |i  15,  21-27;  Dec  Dig.  «=> 
6;  Subrogation,  Cent  Dig.  g  50;  Dec.  Dig.  €=3 
25.] 

Commissioners'  Opinion,  Division  Mo.  .4. 
Error  from  District  Court,  Pittsburg  Coun- 
ty ;  Preslle  B.  Cole,  Judge. 

Action  by  the  Midland  Savings  &  Loan 
Company,  a  corporation,  against  Ellle  Sutton 
and  others.  ^Judgment  for  defendants,  and 
plaintiff  brings  error.  Reversed  and  re- 
mianded. 

See,  also,  30  Okl.  448,  120  Pac  1007. 

Robert  M.  McMlllen,  of  McAIester,  A.  J. 
Bryant,  of  Denver,  Colo.,  and  Ames,  Chan- 
bers,  Lowe  &  Richardson,  of  Oklahoma  City, 
for  plaintiff  in  error.  A.  C.  Markley,  of  Mo- 
Alester,  Ferry,  Doran  &  Dean,  of  Topeka, 
Kan.,  and  Fuller  &  Porter,  of  McAIester,  for 
defendants  in  error. 

MATHEWS,  C.  For  convenience  the  plain- 
tiff in  error  wUl  be  referred  to  as  the  "Mid- 
land Company,"  and  the  defendant  In  er- 
ror the  MtnA  Building  &  Loan  Association 
as  the  "JEtna  Company,"  and  EUle  Sutton 
and  her  husband  as  the  "Suttons."  The  facts 
in  this  case  are  quite  complicated,  but  briefly 
stated,  as  far  as  is  necessary  for  a  deci- 
sion, are  as  .follows:  In  June,  1908,  the  Sut- 
tons, having  In  contemplation  the  Imptove- 
ment  of  two  lots  in  McAIester  owned  by 
them,  borrowed  $800  from  the  Midland  Com- 
pany, giving  a  mortgage  on  the  lots  to  se- 
cnre  the  same.  Having  decided  that  the  simi 
thus  borrowed  would  not  be  sufficient  to  com< 
plete  the  intended  improvements,  they  bor- 
rowed $14200  in  August,  1008,  from  the  ^tna 
Company,  and  gave  It  a  mortgage  on  the 
same  lots  to  secure  the  loan.  One  H.  E. 
Swan  was  the  local  agent  for  both  loan  com- 
panies, and  in  each  instance  the  money  was 
sent  direct  to  blm  by  draft  made  payable  to 
the  order  of  him  and  the  Suttons  Jointly; 
the  arrangement  being  that  eaCh  should  in- 
dorse the  draft  and  then  Swan  was  to  re- 
tain the  money  and  pay  the  same  out  as  the 
work  progressed.  Upon  the  reception  of  the 
$1,200  from  the  .Sltna  Company  by  Swan,  he 
was  instructed  by  the  Suttons  to  pay  to  the 
Midland  Company  $800  thereof  In  full  pay- 
ment of  their  mortgage.  It  seems  that  Swan 
was  rather  tenadons  of  money  coming  into 
his  hands  and.  Instead  of  paying  off  the  $800 
mortgage,  to  put  it  mUdly,  retained  the  mon- 
ey in  his  own  hands.  The  Buttons,  being 
unable  to  get  what  was  due  them  on  the 
loans,  on  the  13th  day  of  August,  1000,  insti- 
tuted suit  against  the  Midland  Company,  to 
which  the  .Xltna  Company  was  made  a  party, 


to  have  the  Midland  Company  mortgage  can- 
celed upon  the  grounds  that  they  had  in- 
structed Swan,  who  they  alleged  was  the 
Midland  Company's  agent,  to  apply  enough 
of  the  funds  acquired  from  the  ^tna  Com- 
piany  to  the  payment  in  full  of  the  Midland 
Company's  mortgage.  A  trial  was  had  up- 
on this  issue  in  the  superior  court  of  McAles; 
ter  and  Judgment  rendered  In  favor  of  the 
Suttons.  The  Midland  Company  took  an 
appeal  to  the  Supreme  Court,  and  there  on 
December  12,  1911,  the  Judgment  was  affirm- 
ed in  favor  of  the  Suttons;  the  reported 
case  being  found  In  30  OkL  448,  120  Pac 
1007.  niat  case  turned  entirely  upon  the 
question  whether  Swan  was  the  agent  of 
the  Suttons  or  the  Midland  Company,  the 
court  deciding  that  Swan  acted  as  the  agent 
of  the  Midland  Company.  In  Septetnber, 
1912,  the  .iEtna  Company,  through  an  ar- 
rangement with  Swan,  purchased  a  $3,000 
real  estate  mortgage,  paying  the  excess  over 
their  $14200  mortgage  In  cash,  and  In  Jan- 
uary, 1912,  filed  a  release  of  the  said  mort- 
gage given  them  by  the  Suttons.  At  the 
same  time  the  Suttons  filed  their  action  for 
cancellation  against  the  Midland  Company, 
they  also  filed  the  same  kind  of  action 
against  the  iEtna  Company.  This  case  did 
not  go  to  trial,  and  on  October  10,  1912,  was 
dismissed  with  prejudice. 

It  is  the  contention  of  plaintiff,  the  Mid- 
land Company,  that  there  having 'been  ren- 
dered a  final  Judgment  in  the  aforesaid  ac- 
tion holding  that  Swan  was  the  agent  of 
plaintiff  and  had  received  from  the  Snt- 
tons  as  such  agent  the  sum  of  $800  obtained 
by  them  from  the  ^tna  Company  which  can- 
celed the  mortgage  held  by  plaintiffs  against 
the  Suttons  to  secure  the  payment  of  Its 
mortgage,  that  Swan,  being  due  It  the  said 
$800,  Instead  of  paying  that  sum  over  to 
them,  in  fact,  paid  the  money  over  to  the 
iEtna  Company,  who  then  proceeded  to  credit 
the  Suttons  with  the  same  and  released  the 
mortgage  held  by  the  Mtnai  Company  against 
the  Suttons;  that  the  Mtna.  Company  had 
full  knowledge  of  all  the  facts  in  the  case  and 
were  in  duty  bound  to  have  turned  over  to 
it  the  $800  due  them.  Instead  of  giving  the 
Suttons  credit  for  It,  and  for  that  reason 
plaintiff  claims  the  right  to  be  subrogated 
to  the  rights  of  the  .^tna  Company  In  the 
mortgage  of  the  Suttons  to  the  Mtna.  Com- 
plany  and  asks  that  the  said  mortgage  be  re- 
instated, the  release  held  ineffective,  and 
that  it  have  Judgment  against  all  of  said 
parties  for  the  amount  found  due  it  and  a 
decree  of  foreclosure  of  said  mortgage. 

The  .^tna  Company  contends  that  there 
was  no  privy  of  contract  between  it  and 
plalntifl,  and  that  it  was  under  no  obliga- 
tion to  plaintiff  to  assist  It  in  the  collection 
of  Its  debt,  but  that  its  duty  was  to  make 
Itself  whole;  that  its  agent.  Swan,  had 
failed  to  pay  over  the  money  sent  him  to  be 
delivered  to  the  Suttons,  and  tliat  the  Sut- 
tons bad  Instituted  suit  for  the  cancellation 
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of  Its  mortgage  on  that  ground;  that  plain- 
tiffs had  purchased  a  mechanic's  lien  on  the 
lots  in  controTersy  which  was  a  prior  lien 
to  Its  mortgage;  that,  in  order  to  secure  a 
refund  of  the  money  it  had  turned  over  to 
Swan,  It  was  compelled  to  purchase  from 
the  said  Swan  a  real  estate  mortgage  in  the 
sum  of  $3,000  and  had  paid  the  difference 
between  the  same  and  the  $1,200  In  cash. 

The  Suttons  and  the  JEtna  Company  both 
contend  that  the  matter  In  issue  here  became 
res  judicata  as  a  result  of  the  Judgment  ren- 
dered In  the  said  action  instituted  by  the 
Suttons  against  plaintiff  and  affirmed  by  the 
Supreme  C!ourt  as  reported  In  30  Okl.  448, 120 
Pac.  1007. 

The  Suttons  further  contend  that,  when 
the  $1,200  was  received  by  Swan  from  the 
jGtna  Company,  they  directed  him  to  pay  out 
of  this  money  the  amount  in  full  due  the 
Midland  Company,  and  that  in  this  manner 
the  Midland  Company  was  paid,  and  that 
they  are  no  longer  Indebted  to  it 

At  the  blose  of  plaintiffs  testimony  which 
disclosed  practically  the  fact  as  above  set 
out,  the  court  sustained  a  demurrer  to  plaln- 
tiS's  evidence.  PlalatUTs  motion  for  a  new 
trial  having  been  overruled,  it  prosecutes  this 
appeal. 

[1]  The  defendants  base  their  claim  of  res 
judicata  uiwn  the  decision  of  this  court  as 
laid  down  in  the  dase  of  Prince  v.  Gosnell, 
14d  Pac.  1162,  wherein  It  is  stated  that,  when 
a  cause  of  action  goes  to  final  judgment,  not 
only  every  matter  litigated  in  the  case,  but 
every  matter  which  might  or  could  have  been 
litigated  therein,  whether  pleaded  or  not,  be- 
comes res  judicata.  This  rule  applies  to  mat- 
ters then  in  existence  at  the  time  of  the  trial. 
But  In  the  case  at  bar  the  entire  matter 
which  plaintiff  complains  of  arose  after  a 
final  adjudication  of  the  former  action,  which 
was  tried  In  November,  1909.  It  was  there 
decided  that  Swan,  as  the  agent  of  the  Mid- 
land Company,  bad  received  from  the  Sut- 
tons, for  the  use  and  benefit  of  the  Midland 
Company,  an  amount  of  money  out  of  the 
iBtna  Company  loan  to  fully  pay  off  the  In- 
debtedness of  the  Suttons  to  the  Midland 
Company.  The  status  of  the  parties  at  the 
conclusion  of  this  trial  was,  Swan  was  In- 
debted to  the  Midland  Company  for  the 
amount  due  on  the  Sutton  mortgage.  The 
^tna  Company  did  not  receive  this  sum  from 
Swan  until  September,  1910,  which  It  then 
gave  the  Suttons  credit  for.  Instead  of  pay- 
ing It  over  to  the  Midland  Company,'  and 
these  are  the  acts  which  the  Midland  Com- 
pany complain  of  In  the  action  at  bar,  and 
we  hold  that  the  plea  of  res  judicata  Is  not 
well  taken. 

[2]  It  Is  argued  that  there  was  no  privy  of 
contract  between  the  JEtna  Company  and  the 
Midland  Company.  In  a  strict  legal  sense, 
this  contention  might  be  conceded,  yet  the 
jEtna  Company  Is  in  the  attitude  of  taking 
funds  coming  into  Its  hands  and,  with  full 
knowledge  of  all  the  facts,  turning  the  same 


over  to  the  Suttons,  when  reason  and  equity 
say  that  it  belonged  to  the  Midland  Company 
and  should  have  been  paid  over  to  It 

As  a  result  of  the  former  trial.  It  was  ju- 
dicially determined  that  Swan  had  received 
$800  from  the  .(Etna  Company  for  the  use  of 
the  Suttons,  and  that  under  the  instructions 
from  the  Suttons  this  $800  went  to  the  Mid- 
land Company  for  the  purpose  of  paying  off 
its  mortgage  executed  by  the  Suttons.  After 
this  status  was  fixed  by  the  court,  there 
was  nothing  that  Swan  could  legally  dp  ex- 
cept pay  the  money  over  to  the  Midland 
Company,  the  rightful  owners;  the  court 
having  decided  that  he  held  that  sum  for 
it  as  agent  But  Instead  of  paying  the  Mid- 
land Company,  we  find  him  turning  the  same 
over  to  the  JEtaa.  Company,  who  In  turn  de- 
liver it  to  the  Suttona,  or  rather  give  them 
credit  for  it  This  money  legally  belonged 
to  the  Midland  Company,  and  no  matter  in 
whose  bands  it  came,  If  they  were  cognizant 
of  that  fact  they  could  make  no  other  legal 
disposition  of  the  same  except  to  deliver  It  to 
the  rightful  owner.  Coulter  v.  Minion,  139 
Mich.  200,  102  N.  W.  660;  Marklllle  v.  Allen, 
120  Mich.  360,  79  N.  W.  668;  Webber  v. 
Hausler,  77  Minn.  48,  79  N.  W.  680;  Young 
V.  Pecos  County,  46  Tex.  Civ.  App.  319,  101 
S.  W.  1055;  Matthews  v.  FldeUty  Title  Co. 
(C.  C.)  62  Fed.  687 ;  Byrom  v.  Qunn,  102  Ga. 
665,  31  S.  EX  560 ;  Zlnkelson  v.  Lewis,  63  Kan. 
690,  65  Pac.  644;  Newell  ▼.  Hadley,  206 
Mass.  335,  92  N.  B.  507,  29  Li  R  A.  (N.  S.) 
908;  Jones  v.  Kilbreth,  49  Ohio  St  401,  31 
N.  E.  346 ;  Independent  District  v.  King,  80 
Iowa,  497,  45  N.  W.  908;   Plow  Co.  v.  Lamp, 

80  Iowa,  722,  45  N.  W.  1049,  20  Am.  St  Kep. 
442;  Myers  vJ  Board  of  Education,  51  Kan. 
87,  32  Pac.  658,  87  Am.  St  Rep.  263;  S3 
Pomeroy's  Equity  Jurisprudence,  1047-1051; 
Peters  v.  Bain,  133  U.  S.  693,  10  Sup.  Ct  354, 
33  L.  Ed.  696;  Montagu  v.  Pac.  Bank  (C.  C.) 

81  red.  602;  Farmers'  &  Traders'  Bank  v. 
KimbaU  M.  Co.,  1  S.  D.  388,  47  N.  W.  402, 
36  Am.  St  Rep.  739;  Tlerman  v.  Security 
B.  &  L.  A.,  152  Mo.  135,  53  S.  W.  1072 ;  Amer. 
S.  F.  Co.  v.  Futrall,  73  Ark.  464,  84  S.  W. 
505,  108  Am.  St  Rep.  64 ;  Sheldon  on  Subro- 
gation. §  14:  27  Am.  &  Eng.  Enc.  213;  Goocb 
V.  Allen,  70  W.  Va.  38,  73  S.  B.  56,  37  Ia 
It  A.  (N.  S.)  932 ;  Cumberland  B.  &  L.  A.  v. 
Sparks,  111  Fed.  647,  49  C.  C.  A.  510;  Dorrah 
V.  Hill,  73  Miss.  787, 19  South.  961.  32  L.  R.  A. 
631. 

The  .^na  Company  stood  In  relation  to  the 
Midland  Company  In  a  kind  of  quasi  contrac- 
tual relation  at  least  It  had  been  a  party 
to  the  former  suit  and  was  as  fully  informed 
as  to  every  fact  In  the  case  as  was  the 
Midland  Company  ItseU. 

As  the  case  stands,  the  Suttons  are  In  the 
attitude  of  having  received  some  money  upon 
a  loan  which  they  have  not  repaid  In  any 
way,  but  have  had  the  note  and  mortgage 
given  to  secure  the  same  canceled  and  have 
been  entirely  relieved  of  the  (^ligation  wlth- 
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out  paying  any  consideration  for  such  relief. 
For  them  to  retain  the  money  received  by 
them  In  this  transaction  without  being  liable 
to  any  one  for  its  repayment  Is  absolutely 
fallacious  and  violates  all  rules  of  equity  and 
right  But  It  is  further  claimed  that  the 
Suttons  have  suffered  damages  at  the  hands 
Df  the  Midland  Company  in  several  vrays, 
which  it  is  not  necessary  to  here  set  out,  and 
that  these  damages  offset  the  sum  of  money 
-doe  the  Midland  Company.  This  contention 
may  be  supported  by  facts  which  warrant  this 
relief,  but  the  plaintiff  is  entitled  to  have  the 
question  of  damages  claimed  by  the  Suttons 
tried  out  and  Judicially  determined,  which 
has  not  been  done,  as  this  case  went  off  upon 
demurrer  to  plaintiff's  evidence. 

The  iEtna  Company  urges  that  Swan  was 
instructed  not  to  turn  the  $1,200,  or  any  part 
thereof,  over  to  the  Suttons,  or  to  pay  any  of 
It  out  for  them  unless  the  $1,200  was  suf- 
ficient to  liquidate  the  entire  claims  against 
the  lots  in  controversy,  and  they  claim  that 
the  facts  show  that  it  was  not  sufficient  to 
do  this.  Their  plea  of  res  Judicata  reacts 
on  them  here,  for  It  was  decided  In  the  for- 
mer case  that  Swan  had  used  $800  of  this  mon- 
ey to  pay  off  the  Midland  mortgage.  It  is 
conceded  that  Swan  was  its  agent,  and, 
while  he  may  have  violated  Its  instructions, 
yet  It  remains,  constructively  speaking,  that 
he  has  appropriated  $800  of  its  money  for 
that  purpose,  and  so  determined  by  the  court 

It  is  also  contended  that  the  Suttons  were 
entitled  to  have  the  mortgage  released,  as 
was  done,  bteause  they  did  not  get  any  of 
the  .^na  money;  bat  it  appears  quite  to 
the  contrary,  that  they  did  get  the  benefit  of 
enough  of  it  to  obtain  the  release  of  the  $800 
mortgage  held  against  them  by  the  Midland 
Company. 

The  fact  that  the  MtsA  Company  obtained 
securities  instead  of  the  actual  money  from 
Swan  in  their  effort  to  have  him  repay  it 
the  $1,200  sent  him  for  the  Suttons  might 
be  a  complication  which  may  have  to  be  met 
on  the  retrial  of  this  case,  because,  if  the 
securities  received  by  it  were  not  worth  the 
sum  invested  in  the  same,  it  seems  equitable 
that  it  should  respond  only  for  the  securities' 
actual  value. 

To  state  it  concisely,  we  hold  that,  at  the 
conclusion  of  the  trial  in  the  former  case. 
Swan  stood  indebted  to  the  Midland  Com- 
pany for  the  amount  that  the  Suttons  owed  it 
on  the  note  and  mortgage  executed  by  the 
Suttons  to  the  Midland  Company,  which  the 
Suttons  admit  was  $615,  but  the  Midland 
Company  claims  was  $800  and  interest  a 
matter  Hot  necessary  to  determine  here. 
When  Swan  repaid  the  $1,200  sent  him  by 
the  ^tna  Company  for  the  use  of  the  Sut- 
tons, then  the  Mtnn  Company  became  liable 
to  the  Midland  Company  to  pay  It  the  sum 
due  it  by  Swan,  and  therefore  the  Midland 
Company  have  a  right  to  be  subrogated  in 


the  mortgage  given  by  the  Suttons  to  tta€ 
^tna  Company  in  the  amount  due  them  and  to 
have  the  mortgage  restored  for  that  amonnt 
and  for  a  personal  Judgment  against  the 
JEtna  Company  for  the  sum  due.  While 
Swan  was  made  a  party  to  the  suit  and 
filed  an  answer,  he  seems  to  have  then  pass- 
ed out  of  the  case,  as  no  further  action  was 
taken  as  to  him,  as  far  as  the  record  shows. 

If  It  be  found  upon  retrial  that  the  Suttons 
are  entitled  to  damages  against  the  Midland 
Company,  as  claimed  in  their  cross-petition, 
of  course,  this  could  be  offset  against  their 
indebtedness  to  the  Midland  Company. 

We  recommend  that  the  Judgment  be  re- 
versed and  remanded,  with  Instructions  to 
the  trial  court  to  proceed  in  accordance  with 
this  opinion. 

PER  CURIAM.    Adopted  In  wbol& 


(57  OkL  442) 

JONES  V.  JONES.    (No.  6606.) 

(Supreme  Court  of  Oklahoma.     Oct  12,  191& 
Rehearing  Denied  Feb.  29,  1916.) 

(Byllaliu  iv  the  Court.) 

1.  Pbockss  €=»141  —  Servicis  ot  Suiofons  — 
RETunN— Btfkct  as  Evidence. 

A  sheriff's  return  on  a  summons  showing 
personal  service  iS'  not  condusive,  but  prima 
fncie  evidence  of  its  truthfulness,  and  it  requires 
clear  and  convincing  proof  to  overcome  it. 

[Ed.  Note.— For  other  cases,  see  Process,  Oent. 
Dig.  {{  189-102;   Dec  Dig.  «=>141.] 

2.  Apfeal  and  Ebbob  9=91010 — FiNDma  or 
B^ACT— Service  of  Sukmon^— Retubn. 

Upon  a  motion  to  vacate  a  ju^ment,  regn- 
lar  upon  its  face,  based  upon  an  officer's  return 
showing  personal  service,  the  finding  of  the 
trial  court  that  the  retam  was  true  will  not  b* 
disturbed  on  appeal,  wher*  the  evidence  reason- 
ably supports  the  Bame, 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  U  3979-3982, 4024 ;  Dec  Dig: 
«=»1010.] 

Commissioners'  Opinion,  Division  Na  3. 
Error  from  District  Court  Wagoner  County ; 
It  O.  Allen,  Judge. 

Action  by  Grade  Jones  agoinst  Liewis 
Jones.  Judgment  for  plaintiff,  and  defend- 
ant brings  error.    Affirmed. 

Jess  W.  Watts.  Alvln  F.  Molony,  and  Ed- 
ward M.  Gailaher,  all  of  Wagoner,  for  plain- 
tiff in  error.  Chas.  F.  Runyan,  of  Muskogee, 
for  defendant  In  error, 

DUDLEY,  CL  This  Is  an  appeal  from  the 
district  court  of  Wagoner  county.  On  May 
10,  1912,  the  defendant  in  error,  plaintiff  be- 
low, commenced  an  action  in  the  district 
court  of  said  county  against  her -father,  plain- 
tiff in  error,  defendant  below,  to  recover  pos- 
sesion of  certain  real  estate  situated  in  said 
county  coiLstitutlng  her  allotment  and  to 
quiet  title  thereto,  and  to  recover  the  rental 
value  of  said  premises  for  the  years  of  1910 
and  1911.  Summons  was  issued  on  the  day 
the  suit  was  filed,  and  on  May  21st  was  !•■ 
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turned  by  tbe  sheriff,  showing  that  the  de- 
fendant could  not  be  found  In  said  county. 
Un  June  7tb  an  alias  summons  was  Issued, 
and  on  June  16th  was  returned  by  the  sheriff 
showing  personal  service  upon  the  defendant 
In  said  county  on  June  8,  1912.  On  August 
12,  1912,  a  default  Judgment  was  rendered 
In  faror  of  the  plaintiff  against  her  father, 
the  defendant,  for  the  possession  of  said  real 
estate,  canceling  a  deed  made  by  her  to  him, 
and  quieting  her  title  to  said  premises.  After 
the  rendition  of  said  Judgment,  the  plaintiff 
.  sold  said  real  estate  to  J.  W.  Myers,  who  in 
turn  sold  the  same  to  one  W.  A.  Lamon,  who 
later  sold  the  same  to  Thomas  G.  Harrell. 
On  January  31, 1913,  a  writ  of  possession  was 
Issued  by  the  clerk  of  said  court  in  favor  of 
the  plaintiff  and  her  asslgnst  directing  the 
sheriff  of  said  county  to  dispossess  the  de- 
fendant of  said  premises.  On  February  12, 
1913,  the  defendant  filed  a  verifled  motion  in 
said  court  in  said  cause  to  set  aside  and  va- 
cate the  said  default  Judgment,  on  the  sole 
ground  that  he  was  not  served  with  snmmons 
in  said  cause,  and  that  he  had  no  notice  of 
the  institution  of  said  cause  and  the  rendi- 
tion of  said  Judgment,  pleading  a  valid  de- 
fense to  said  cause  of  action.  The  plaintiff 
filed  a  response  to  this  motion,  and  on  March 
25,  1913,  the  court,  on  consideration  of  the 
evidence  of  both  iwrtles,  overruled  said  mo- 
tion, holding  that  the  sherUTs  return  show- 
ing personal  service  upon  the  defendant  was 
correct,  and  from  this  Judgment  defendant 
has  appealed. 

[1]  The  sole  queistion  presented  is  whether 
the  sheriff's  return  showing  personal  service 
on  tbe  defendant  on  June  8,  1912,  is  true  or 
false.  The  summons  and  the  return  thereon 
are  regular.  Tbe  Judgment  Is  regular  upon 
its  face.  The  common-law  rule  as  to  tbe  con- 
clusiveness of  an  officer's  return  is  not  in 
force  in  this  state,  but  a  more  liberal  rule, 
to  the  effect  that,  while  not  conclusive,  yet 
it  is  prima  facie  evidence  of  its  truthfulness, 
and  it  requires  strong  and  convincing  proof 
to  overcome  it.  Ray  v.  Harrison,  32  Okl.  17, 
121  Pac.  633,  Ann.  Caa  1914A,  413.  This  is 
a  Just  and  wholesome  rule,  for  under  it  an  of- 
ficer by  his  return  cannot  make  that  which 
Is  false  tme;  Where  a  Judgment,  regular 
upon  its  face,  based  upon  an  officer's  return 
showing  i)ersonal  service,  is  sought  to  be  va- 
cated and  set  aside,  public  iwllcy  demands 
that  it  should  not  be  overcome,  except  upon 
clear  and  convincing  proof  that  the  return  is 
false.  El^pedally  is  this  true  where,  as  in  the 
Instant  case,  the  rights  of  presumably  inno- 
cent third  i>arties  are  Involved.  Eavanagh 
et  at  V.  Hamilton,  63  Colo.  157,  125  Pac.  512, 
Ann.  Cas.  1914B,  76;  Manson  v.  Duncanson, 
166  U.  S.  633,  17  Sup.  Ct  647,  41  L.  Ed.  1105 ; 
Ferguson  v.  Crawford,  86  N.  Y.  609 ;  Owens 
T.  Ranstead,  22  III.  161;  Davis  v.  Dresback, 
81  111.  305 ;  Connell  v.  Oalllgher,  86  Neb.  749, 
65  N.  W.  229;  Wilson  v.  Shipman,  34  Neb. 
673,  62  N.  W.  676,  83  Am.  St  Rep.  660;  Mnr- 


rer  v.  Security  Co.,  131  Ind.  35,  30  N.  E.  879. 

[2]  The  trial  court,  on  a  consideration  of 
all  tbe  evidence  for  and  against  the  motion, 
after  seeing  the  witnesses  and  observing  their 
demeanor,  reached  the  conclusion  that  the 
sherUTs  return  was  correct.  We  are  urged 
to  disturb  this  finding  on  the  theory  that  it 
is  not  reasonably  supported  by  the  evidence. 
The  sheriff's  return,  showing  service,  is  prima 
facie  evidence  of  Its  truthfulness.  The  dep- 
uty sheriff,  who  served  the  summons  accord- 
ing to  the  return,  testified  posltlvdy  that  ho 
served  the  summons  personally  on  the  defend- 
ant, as  stated  In  the  return.  The  defendant 
testlfled  that  he  was  not  served.  The  evl- 
deace  discloses  other  circumstances,  which, 
to  some  extent,  support  the  defendant's  state- 
ment; but,  taking  the  testimony  as  a  whole, 
we  are  satisfied  that  the  evidence  reasonably 
supports  the  finding  of  the  trial  court  This 
being  true,  it  should  not  be  disturbed,  on  ap- 
peal. Conrath  v.  Johnston  et  al.,  36  Okl.  425, 
128  Paa  1088 ;  Semple  v.  Baken,  39  Okl.  663, 
135  Pac.  1141;  Mullln  v.  Brown,  40  OkL  137, 
137  Pac.  107;  Board  of  Com'rs  Woodward 
County  T.  Thyfault  43  Okl.  82,  141  Pac.  409. 

The  JudgTiient  should  be  affirmed. 

FEB  CURIAM.    Adopted  in  whole. 

(55  Okl.  480> 
MURllAT  CO.  ▼.  PALMER.     (No.  6344.) 
(Supreme  Court  of  Oklahonui.    Jan.  11,  1916. 
Rehearing  Denied  Feb.  16,  1916.) 

fSyllahut  (y  the  Court.) 

X.  Sales  4=3428— Action  or  Pubchask-Mon- 
sx  Note— Defense— Breach  or  Wakrantt. 
In  an  action  on  a  promissory  note  given 
as  part  payment  for  machinery  purchased,  the 
maker  ot  the  note  may  defend  on  the  ground  of 
breach  of  warranty  as  to  fitness  of  the  machin- 
ery to  do  the  work  for  which  it  was  Intended 
and  recover  on  a  cross-petition  the  amount  of 
damages  sustained  by  reason  of  such  breach. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dijj.  Si  1214-1223;    Dec.  Dig.  «=>42a] 

2.  Sales  ®=>442  —  Breach  or  Wabrantt  — 
Measure  of  Dauaqeb. 

The  measure  of  damages  for  breach  of  war- 
ranty as  to  fitness  of  machinerv  to  do  certain 
work  is  the  difference  in  the  value  of  such  ma- 
chinery as  warranted  to  be  and  its  actual  value. 
[Eld.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  §!  1284-1301 ;  Dec.  Dig.  «=>442.] 

3.  Appeal  and  Ebbob  «=3263— Fbeskntation 
— Instboctions. 

Instruction  given  to  the  jury  by  the  trial 
court  although  copied  in  full  in  the  case-made, 
are  not  brought  to  the  Supreme  Court  for  re- 
view unless  excepted  to  as  provided  by  section 
6003,  Rev.  L.  1910. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  »  1616-1523,  1625-1532; 
Dec.  Dig.  «=>263.] 

Commissioners'  Opinion,  Division  Na  2. 
Error  from  County  Cour^,  Love  County;  J. 
H.  Hays,  Judge. 

Action  by  the  Murray  Company  against  J. 
C.  Palmer.  Judgment  for  defendant,  and 
plaintiff  brings  error.    Affirmed. 
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A.  Eddleman  and  3.  C.  Orabam,  both  of 
Marietta,  for  plaintiff  in  error.  Cruce  & 
Potter,  of  Ardmore,  and  R.  A.  Keller,  of 
Marietta,  for  defendant  in  error. 

OAIiBRAITH,  C.  This  was  an  action  on  a 
promissory  note  for  $612.85,  and  to  foreclose 
a  chattel!  mortgage  given  to  secure  the  same. 
The  defendant  filed  an  answer  and  cross- 
petition,  in  whicli  the  execution  of  the  note 
and  mortgage  were  admitted,  but  prayed 
that  the  same  be  canceled  on  account  of  a 
breach  of  warranty  given  on  the  property 
for  which  the  note  and  mortgage  were  ex- 
ecuted, and  Judgment  over  against  the  piatn- 
tifC  for  damages  resulting  therefrom.  There 
was  a  trial  to  the  court  and  a  Jury,  and  a 
verdict  returned  for  the  defendant,  cancel- 
ing the  note  and  mortgage  and  fixing  the 
defendant's  damages  in  the  sum  of  $500.  On 
tills  verdict.  Judgment  was  rendered,  and 
from  that  Judgment  this  appeal  was  prose- 
cuted. 

There  was  a  demurrer  to  the  answer  as 
follows: 

"Plaintiff  demurs  to  the  second  paragraph  or 
cause  of  action  set  up  in  defendant's  answer  in 
which  the  defendant  alleges  a  promise  or  under- 
standing from  the  plaintiff  that  plaintiff  vrould 
make  said  machinery  work,  etc.,  and  state  that 
the  same  states  no  cause  of  action  against  the 
plaintiff,  in  that  no  consideration  for  such  al- 
leged promise  is  shown,  and  of  this  plaintiff 
prays  judgment  of  the  court." 

This  demurrer  was  overruled,  and  excep- 
tion saved,  and  tills  ruling  is  assigned  aa 
error. 

[1]  It  appears  from  the  record  that  the 
defendant  below  purchased  from  the  plain- 
tiff a  gin  outfit  for  the  agreed  price  of  $2,- 
551.40 ;  that  under  the  contract  of  sale  $600 
of  the  purchase  price  was  paid  upon  the  de- 
livery of  the  machinery,  and  the  balance  was 
evidenced  by  four  promissory  notes  for  $512.- 
85 ;  that  three  of  these  notes  had  been  paid, 
as  well  as  the  $500  cash  payment ;  and  that 
the  note  in  suit  was  the  last  of  the  notes 
given  for  the  purchase  price  of  said  gin  ma- 
chinery. • 

The  contract  of  sale  contained  the  follow- 
ing warranty: 

"Said  machinery  is  warranted  to  be  good  ma- 
terial, to  perform  well,  if  properly  operated  by 
competent  persons.  Upon  starting,  if  the  par- 
chasers,  at  any  time  within  ten  days,  are  un- 
able to  make  same  operate  well,  telegraph  or 
written  notice,  stating  wherein  it  fails  to  con- 
form to  the  warranty,  is  at  once  to  be  given  by 
the  purchasers  to  the  Murray  Company,  Dallas, 
Tex  (and  not  verbally  to  some  of  its  traveling 
men),  and  reasonable  time  shall  be  given  to  the 
Murray  Company  to  send  a  competent  person 
to  remedy  the  difficulty,  the  purchaser  render- 
ing all  necessary  and  friendly  assistance  to  the 
Murray  Company,  which  reserves  the  right  to 
replace  any  defective  part  or  parts,  bat  such 
defective  part  or  parts  shall  not  condemn  the 
machine  to  which  it  belongs:  and  if  such  ma- 
chine cannot  be  made  to  fnlfill  the  warranty, 
and  the  fault  is  in  the  machine,  it  is  to  be  re- 
turned to  place  where  received,  and  then  anoth- 
er, as  soon  as  practicable,  substituted  therefor, 
which  shall  fulfill  the  warranty,  or  the  amount 
of  the  purchase  price  credited  on  notes  pro  rata. 


or  money  paid  thereon  refunded  pro  rata,  neither 
party  in  such  case  to  have  or  make  any  diim 
against  the  other ;  and  such  failure  shall  in  no 
way  affect  this  contract,  or  the  notes  and  trust 
deed  in  accordance  therewith,  for  any  of  the  ar- 
ticles nam^  therein.  Failure  to  make  sach  trial 
or  give  such  notice,  or  use  after  ten  days  with- 
out such  notice,  shall  be  conclusive  evidence  o{ 
the  fulfillment  of  the  warranty.  If  the  Murray 
Company  shall,  at  the  request  of  the  purchasers, 
render  assistance  of  any  kind  in  operatinK  said 
machinery,  or  any  part  thereof,  or  in  ranedyiog 
any  defects  either  ibefore  or  after  said  ten  days, 
said  assistance  shall  in  no  case  be  deemed  a 
waiver  of,  or  excuse  for,  any  failure  of  the  pur- 
chasers to  fully  keep  and  perform  the  condi- 
tions of  this  warranty.  When  at  the  request 
of  the  purchasers,  a  man  is  sent  to  operate  the 
machinery,  which  is  found  to  have  been  careless- 
ly or  improperly  handled,  the  Murray  Company 
putting  the  machinery  in  working  order  again, 
the  expense  incurred  by  the  Murray  Compan; 
shall  be  paid  by  said  purchasers,  if  demanded." 

It  was  the  breach  of  this  warranty  on  the 
part  of  the  plaintiff  that  gives  rise  to  the 
defendant's  claim  for  damages  set  out  in  his 
cross-petition. 

The  second  paragrapli  of  the  answer  and 
cross-petition,  to  which  the  demorrer  was 
directed,  reads  as  follows: 

"Second.  He  says  that,  at  the  time  said  ma- 
chinery was  delivered  to  this  defendant,  be  paid 
to  the  plaintiff  the  sum  of  $500,  and  executed 
four  notes  of  the  same  size  of  the  one  sued  up- 
on herein,  to  wit,  $512.85  each.  That  when  th« 
first,  second,  and  third  of  said  notes  fell  due. 
he  paid  same  with  the  distinct  understanding 
and  promise  from  the  plaintiff  that  he  would 
make  said  machinery  work  as  they  had  agreed  it 
would  work,  and  perform  the  functions  that  the 
contract  guaranteed  it  should  perform,  and  per- 
form the  work  for  which  it  was  purchased.  He 
said  that  relying  upon  these  promises,  and  in 
good  faith,  believing  that  the  plaintiff  woald 
make  said  machinery  good,  he  paid  said  notes 
when  they  fell  due.  He  says  that  he  now  sea 
that  the  plaintiff  does  not  intend  to  try  to  malie 
said  machinery  work  or  to  replace  it  with  ma- 
chinery that  will  work.  He  says  that,  by  rea- 
son of  these  promises  made  by  the  plaintiff,  he 
wag  induced  to  and  did  pay  the  plaintiff  by 
reanon  of  said  false  representations  at  least 
$1,000  more  than  said  machinery  was  worth 
and  that  by  reason  thereof  he  is  entitled  to  and 
should  recover  of  the  plaintiff  the  said  $1,000 
that  he  has  paid  thereon  more  than  said  ma-' 
chinery  was  worth." 

-It  is  evident  from  a  reading  of  the  allega- 
tions of  this  part  of  the  cross-petition  that  it 
alleges  the  essential  elements  constituting  a 
claim  for  damages  for  breach  of  warranty, 
and  therefore  the  demurrer  to  the  same  was 
properly  overruled  by  the  trial  court. 

Again,  error  is  assigned  to  the  roling  of 
the  trial  court  denying  the  motion  presented  at 
the  close  of  the  evidence  to  exclude  and  with- 
draw from  the  consideration  of  the  Jury  all  the 
testimony  introduced  in  the  case  relative  to  a 
subsequent  promise  or  promises  made  by  the 
plaintiff  to  remedy  or  repair  the  machinery. 
The  uncontradicted  testimony  in  the  record  is 
to  the  effect  that,  immediately  after  the  ma- 
chinery was  installed.  It  did  not  work  to  the 
satisfaction  of  the  defendant,  and  that  he 
notified  the  plaintiff  of  tliat  fact  and  made 
complaint  to  It,  and  it  sent  a  man  to  tlie 
village  of  Orr,  where  the  gin  was  located, 
to  remedy  the  defects;    that  later  on  fur- 
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ther  complaint  was  made,  and  another  repre- 
sentative of  the  plaintiff  was  sent  to  repair 
the  gin,  and  still  later  another  man  was  sent 
there;  that  the  second  year  after  the  pur- 
chase the  defendant  went  to  Dallas,  the 
headquarters  of  plaintiff,  and .  took  up  the 
matter  of  the  defects  of  the  machinery  with 
the  plaintiff  there,  and  the  defendant  was 
then  assured  that  the  defects  in  the  machin- 
ery would  be  perfected  and  the  gin  would  be 
made  to  operate  as  good  or  better  than  any 
other  gin  the  defendant  had  ever  controlled ; 
that  there  was  continuous  complaint  of  the 
working  of  the  gin  by  the  defendant  from 
the  time  of  its  purchase  until  the  trial  of 
this  action;  and  that  the  gin  turned  out 
an  inferior  sample,  that  it  was  "nappy,"  and 
had  an  excess  of  dirt  mixed  with  the  cotton, 
and  cotton  from  this  gin  sold  for  1  and 
IV^  cents  less  per  pound  than  cotton  from 
the  other  gin  at  Orr.  It  clearly  appears 
from  the  record  that  the  defendant  made  fre- 
quent complaint  of  the  defects  In  the  gin  and 
its  defective  work.  One  of  the  defendant's 
n-itnesses,  an  expert  gin  constructor,  said 
that  these  complaints  made  by  the  defend- 
ant would  fill  "a  volume."  This  testimony 
was  competent  and  relevtmt  to  show  a  breach 
of  the  warranty,  and  also  the  amount  of 
Injury  sustained  by  the  defendant  on  ac- 
count thereof,  and  the  ruling  of  the  trial 
court  in  denying  said  motion  was  correct 

Again,  it  is  complained  that  the  court  erred 
in  refusing  to  direct  the  Jury  to  return  a 
verdict  for  the  plaintiff.  This  was  not  er- 
ror, inasmuch  as  the  answer  and  cross-peti- 
tion stated'  a  cause  of  action  for  breach  of 
warranty  and  damages,  and*  the  evidence  of- 
fered in  support  thereof  tends  to  support 
this  pleading. 

[2]  Again,  it  Is  complained  that  the  court 
refused  the  plalntlfTs  second  requested  in- 
struction. This  instruction  was  in  words 
and  figures  as  follows: 

"That  under  the  contract  in  evidence  in  this 
cause  the  measure  of  the  defendant's  damages 
against  the  plaintiff,  if  any,  is  the  price  of  any 
defective  article  of  said  machinery,  and,  if  yon 
find  that  any  particular  article  of  said  ma- 
chinery was  defective,  it  would  not  void  the 
contract  nor  entitle  the  defendant  to  plead  a 
failure  of  consideration;  but  you  will  find  the 
value  of  such  defective  article  or  said  part  or 
parts,  and  the  defendant  would  be  allowed  the 
price  thereof  as  a  credit  on  his  indebtedness  to 
plaintiff." 

It  was  not  error  to  refuse  this  instruction, 
inasmuch  as  it  was  not  applicable  to  the 
Issues  raised  by  the  pleadings,  in  this,  that 
the  cross-petitlbn  was  not  based  upon  a  fail- 
ure of  consideration,  but  upon  a  breach  of 
warranty  and  damages  resulting  therefrom, 
and  this  instruction  did  not  correctly  state 
the  measure  of  damages  In  an  action  for 
breach  of  warranty  of  contract  of  sale.  The 
measure  of  damages  in  an  action  for  breach 
of  warranty  "in  quality"  is  set  out  in  section 
2865,  Kev.  L.  1910,  and  where  damages  are 
claimed  for  breach  of  warranty  "in  fitness" 


of  the  article  sold,  as  in  the  case  at  bar, 
the  rule  for  measuring  the  damage  Is  set 
out  in  section  2866.  The  application  of  these 
statutory  rules  for  the  measure  of  damages 
Is  illustrated  in  many  decisions  of  this  court 
Osborne  &  Co.  v.  Walther,  12  Okl.  20,  6!> 
Pac  953;  Continental  Oln  Co.  v.  Sullivan, 
150  t»aa  209;  Kansas  City  Hay  Press  Co. 
V.  Willlama  et  al.,  151  Pac.  670,  and  Parsons 
V.  Smith  et  al.,  151  Pac.  862;  Bogers  Lbr. 
Co.  V.  Jndd  Lbr.  Co.,  163  Paa  150.  It  there- 
fore appears  that  the  refusal  of  this  inatruc- 
tion  was  not  error. 

[3]  Again,  It  is  assigned  as  error,  and  urg- 
ed in  the'  brief,  that  the  court  erred  in  the 
instructions  given  to  the  Jury.  A  casual 
reading  convinces  us  that  instructions  Nos.  6- 
and  7  of  the  court's  instructions  to  the  jury 
are  inconsistent  and  are  not  applicable  to 
the  issues  in  the  case,  and  neither  of  them 
states  the  correct  measure  of  damages  pre- 
scribed in  this  character  of  action.  How- 
ever, it  appears  from  the  record  that  these- 
instructions  were  not  excepted  to  by  the  de- 
fendant, and  therefore  they  are  not  brought 
up  for  review  in  this  cause.  Section  5003, 
Rev.  L.  1910. 

The  other  assignments  made  do  not  seem 
to  require  specific  mention.  Upon  considera- 
tion of  the  whole  record,  it  seems  that  sub- 
stantial Justice  was  done  by, the  verdict  re- 
turned in  this  cause,  and,  inasmuch  as  none 
of  the  exceptions  urged  are  well  taken,  we 
recommend  that  the  Judgment  appealed  from, 
be  affirmed. 

PER  CURIAM.   Adopted  in  whole. 


(65  Okl.  20 

JONES  v.  THOMPSON  et  aL    (No.  4906.) 
(Supreme  Court  of  Oklahoma.    Jan.  26,  1916.) 

{ByUahut  by  tho  Court.) 

1.  Appeal  and  Bbbob  «=996e— Continuanok 

«S»20— DiSCBETIONABT    RULINO.       - 

The  granting  or  refasing  of  a  continuance 
on  account  of  the  absence  of  counsel  is  a  matter 
of  discretion  with  the  trial  court  and,  unless 
it  appears  that  such  discretion  was  abused  to 
the  prejudice  of  .the  substantial  rights  of  a  liti- 
gant, the  action  of  such  court  will  not  be  dis- 
turbed upon  appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  (  3837;  Dec.  Dig.  <8=>966; 
Continuance.  Cent  Dig.  {f  61,  63-67;  Dec> 
Dig.  «=>20.] 

2.  Appeal  and  Ebror  «=»1009,  1175— Review 
—Weight  op  Evidbnob— Fraud— EXjuity. 

While  the  rule  prevails  in  this  jurisdiction 
that  in  cages  of  purely  equitable  cognizance  it  is 
within  the  power  of  this  court  to  consider  the 
entire  record,  weigh  the  evidence,  and,  where  the 
judgment  of  the  trial  court  is  clearly  against  the 
weight  of  the  evidence,  to  render  or  cause  to  be 
rendered  such  judgment  as  should  have  been 
awarded  by  the  trial  court:  yet  the  doctrine  is 
equally  well  established  that  where  fraud  is 
relied  upon  as  a  basis  for  equitable  relief,  and 
the  trial  court  after  hearing  the  evidence,  finds 
that  fraud  has  not  been  established,  this  court 
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will  not  disturb  snch  findings,  unless  it  is  clear- 
ly against  the  weight  of  the  evidence. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §i  3970-3978.  4573-4587; 
Dec.  Dig.  «=>1009.  1175.] 

Commissioners'  Opinion,  Division  No.  8. 
Error  from  District  Court,  Pawnee  County; 
L.  M.  Poe,  Judge. 

Action  by  Julia  A.  Jones  against  EL  M. 
Thompson  and  others.  Judgment  for  defend- 
ants, and  plaintiff  brings  error.    Affirmed. 

Harris  &  Nowlin  and  Burford,  Bobertson 
&  Hoffman,  all  of  Olclahoma  City,  for  plain- 
tiff in  error.  WiUiam  Blake,  of  Tulsa,  and 
Burwell,  Crockett  &  Johnson,  of  Oklahoma 
City,  for  defendants  In  error, 

BLEIAKMORE,  C.  This  action  was  com- 
menced in  the  district  court  of  Pawnee  coun- 
ty by  the  plaintiff  in  error  against  the  de- 
fendants In  error,  seeking  the  cancellation 
of  certain  written  Instruments  on  the  ground 
that  at  the  time  of  the  execution  thereof 
plaintiff  had  been  stuplfled  by  some  drug 
surreptitiously  administered  by  one  of  the 
defendants,  which  rendered  her  mentally 
incapacitated  to  understand  and  appreciate 
the  nature  of  the  transaction,  and,  while  her 
faculties  were  thus  impaired,  she  was  fraud- 
ulently induced  to  execute  such  instrument. 

The  plaintiff,  a  woman  65  years  of  age, 
was  the  owner  of  155  acres  of  land  in  what 
is  known  as  the  Cleveland  oil  field  in  Pawnee 
county,  which  she  had  theretofore  leased  to 
the  Minnetonka  Oil  Company  for  a  royalty 
of  one-eighth  of  the  oil;  such  royalty,  from 
three  wells,  having  for  some  6  years  afforded 
her  an  average  monthly  income  of  about  $50, 
and  for  the  month  of  March,  1912,  1114.  The 
land  was  practically  valueless  for  agricultur- 
al purpo8e&  An  oil  well  then  being  drilled 
to  a  deeper  sand  on  an  adjoining  tract  was 
producing  a  large  amount  of  gas  and  spray- 
ing some  oil  On  March  19, 1912,  while  plain- 
tiff waa  visiting  her  daughter,  who  resided 
on  the  land  involved,  the  defendant  E.  M. 
Thompson,  a  physician,  called  upon  her 
there  and  offered  $600  for  an  option 
to  purchase  a  one-half  interest  in  said 
land  and  royalty:  such  option  to  be  exer- 
cised within  9  months  by  the  payment  of 
an  additional  sum  of  $3,500.  Plaintiff  de- 
clined to  alter  into  any  contract  at  the  time, 
stating  that  she  desired  to  consult  her  chil- 
dren in  regard  to  the  matter.  She  and  de- 
fendant Thompson  had  some  conversation 
over  the  phone  that  night  or  the  following 
morning  relative  to  such  proposition;  she 
still  refusing  to  make  any  agreement  for  the 
sale  of  the  property.  On  the  next  day  de- 
fendant Thompson  again  called  upon  her  at 
the  same  place,  stating  that  he  was  on  his 
way  to  see  an  oil  well  upon  the  adjoining 
tract,  and  asked  her  to  be  ready  upon  his 
return  to  accompany  him  to  the  town  of 
Cleveland,  where  they  both  resided.  He  came 
back  from  the  well,  and  the  plaintiff  went 
with  him  to  said  town.    Defendant  took  her 


to  bis  home,  where  she  ate  dinner  and  there- 
after executed  to  the  defendant  Emma  M. 
Thompson,  the  wife  of  the  doctor,  in  con- 
sideration of  $500  cash,  a  contract  for  Um 
conveyance  of  an  undivided  one-half  Interest 
in  said  land  and  the  royalties  therefrom,  to 
be  executed  and  delivered  at  any  time  with- 
in 9  months  upon  the  payment  to  her  of  an 
additional  sum  of  $3,500;  and  also  a  deed 
to  such  one-half  Interest  in  said  land  and 
royalties  which  it  was  agreed  should  be  plac- 
ed In  escrow  to  be  delivered  upon  the  pay- 
ment to  the  plaintiff  of  said  additional  sum 
within  a  period  prescribed.  The  instruments 
were  prepared  by  one  Stanley  Edmister,  a 
lawyer  and  notary  public,  who  resided  at 
Cleveland.  At  'the  Thompson  home  at  the 
time  of  the  execution  of  said  instruments 
were  the  plaintiff,  the  defendants  Dr.  Thomp- 
son and  his  wife,  a  Mrs.  Moore,  who,  on  ac- 
count of  the  Illness  of  Mrs.  Thompson,  had 
been  called  In  to  prepare  the  meals  and  per- 
form the  general  household  duties,  her 
daughter,  a  child  of  about  11  years^  and 
Stanley  Edmister,  who  arrived  at  about  the 
time  the  others  had  concluded  the  noon  meal 
and  who  brought  with  him  the  contract  and 
conveyance,  which  he  had  previously  pre- 
pared. Shortly  after  eating  dinner  plaintifl 
signed  such  Instruments  and  received  a 
check  for  $500  from  Mrs.  Thompson,  and  also 
copies  of  such  instruments.  Eklmister  then 
retired,  taking  with  him  the  original  in- 
struments to  be  deposited  in  escrow,  and  the 
doctor  also  left,  ostensibly  to  see  a  patient 
Thereafter,  about  3  o'clock,  he  returned  and 
took  the  plaintiff  In  his  buggy  to  the  bank, 
upon  which  the  check  was  drawn,  where  she 
alighted  from  the  buggy,  entered  the  bank, 
indorsed  and  deposited  the  check,  and  re- 
ceived a  passbook,  upon  which  she  waa  given 
credit  therefor,  and  was  driven  by  the  doe- 
tor  to  her  home  in  the  town  of  Cleveland 
The  contract  and  deed  were  placed  In  eacrow 
in  the  bank  by  Eklmister. 

On  March  27th,  seven  days  thereafter, 
plaintiff  went  to  the  office  of  the  defendant 
Dr.  Thompson  and  informed  him  that  she 
had  previously  executed  deeds  to  the  land  in 
question  conveying  80  acres  thereof  to  her 
daughter,  Mrs.  Kinney,  and  80  acres  there- 
of to  another  daughter,  Mrs.  Neuman,  who 
at  the  time  Iiad  reconveyed  the  same  to  her, 
and  that  their  conveyances  were  in  the  pos- 
session of  a  Mr.  Gilbert  for  her  whenever  she 
desired  them.  Whereupon  the  following  in- 
strument was  prepared,  which  plaintiff  dlo 
tated  and  acknowledged  and  signed: 

"Statement  of  Julia  A.  Jones  Ooncemlng  Home- 
stead. 

"Section  twenty.  Township  twenty-one  (21), 
Range  eight  (8)  East  I.  M.,  in  Pawnee  coontr. 
Oklahoma,  containing  165  acres.  The  west  half 
(W.  %)  of  the  said  land  was  deeded  to  Grace  L. 
Kinney  and  the  east  half  (E.  %)  to  Tirgie  A. 
Newman.  The  object,  an  assignment  for  pro- 
tection. It  was  for  a  protection  of  an  enormoiu 
attorney  fee.  They  gave  me  a  deed  which  is  in 
escrow  with  Mr.  Gilbert.    This  was  to  prevent 
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the  collection  of  what  I  considered  an  nnjnst 
claim  for  attorney  fee.  I  did  not  make  this  as 
a  transfer  of  my  interest,  only  for  that  reason. 
It  was  understood  by  the  girls  that  I  held  the 
ownership  of  the  land,  while  they  held  the  naked 
legal  title,  and  for  my  protection  the  girls  made 
deeds  back  to  me,  which  are  with  Mr.  Gilbert 
and  which  I  -was  to  have  tibe  privilege  of  secur- 
ing for  the  purpose  of  placing  on  record  at  any 
time.  Mr.  Gilbert  understanding  this  and  I 
trusting  him  fully  in  the  matter. 

"Julia  A.  Jones." 
"Witnesses: 

"Berta  Amett. 

"S.  C.  Edmister. 

"State  of  Oklahoma,  County  of  Pawnee,  bbl 

"Before  me,  Berta  Amett,  a  notary  public,  in 
and  for  said  county  and  state  on  this  27th  day 
of  March,  1912,  personally  appeared  Julia  A. 
Jones,  to  me  known  to  be  the  identical  person* 
who  executed  the  within  and  foregoing  instru- 
ment, and  acknowledged  to  me  that  she  executed 
the  same  as  her  fr6e  and  voluntary  act  and 
deed  for  the  uses  and  purposes  therein  set  forth. 
"Witness  my  hand  and  notarial  seal  the  ^y 
•nd  year  last  above  written. 

"[Seal]    ■      Berta  Arnett,  Notary  Public 
"My  commission  expires  March  21,  1915." 

Immediately  thereafter  plaintiff  acoom- 
panled  the  defendant  Dr.  Thompson  to  the 
offlee  of  Mr.  Gilbert  and  procured  said  deeds 
and  delivered  them  to  him.  Later  defendant 
deposited  to  the  credit  of  the  plaintiff  In  the 
aeveland  National  Bank  $3,500,  and  the 
deed  Involved  was  delivered.  Emma  M. 
Thompson  thereupon  conveyed  to  the  de- 
fendant Mullendore  a  one-fourth  Interest  in 
said  property, .  he  bavlng  been  previously 
Informed  of  the  transaction  with  plaintiff 
and  agreeing  to  purchase  the  same  for  $2,000. 
Wells  upon  the  adj<dnlng  property  were  drill- 
ed Into  deeper,  sands,  as  were  the  wells  upon 
the  property  In  controversy,  which  greatly 
Increased  the  value  thereof,  at  the  time  of 
the  trial  In  October,  1912;  various  opinions 
as  to  such  value  being  offered,  ranging  from 
$20,000  to  $80,000. 

Plaintiff  insisted  that  she  had  been  drag- 
ged by  some  substance  administered  to  her  by 
Dr.  Thompson  or  at  bis  Instance,  in  the  food 
or  drink  of  which  she  hafl  partaken  at  bis 
home  shortly  tiefore  malting  the  said  contract 
and  deed,  the  effect  of  which  rendered  her 
dizzy,  partially  blind,  sleepy,  and  dull,  and 
affected  her  mentally  to  such  an  extent  that, 
as  expressed  by  her,  she  did  not  have  mind 
enough  to  know  what  she  wanted  to  do,  and 
after  she  reached  her  home  she  lost  con- 
sciousness entirely ;  that  In  the  execution  of 
the  contract  and  during  the  entire  trans- 
action she  was  not  acting  of  her  own  voli- 
tion, but  was  dominated  entirely  by  the  de- 
fendant Dr.  Thompson. 

Some  days  after  the  transactions  Involved 
plaintiff  stated  to  B.  6.  Todd,  mayor  of  the 
town  of  Cleveland,  who  desired  to  purcliase 
an  interest  In  the  royalty  derived  from  the 
land  in  question,  that  she  had  sold  a  por- 
tion thereof  to  defendants  and  did  not  care 
to  sell  any  mor&  She  also  stated  to  one 
Shepherd,  an  acquaintance  residing  In  Cleve- 
land, that  she  had  made  the  sale  to  defend- 


ants,  and  although  she  bad  been  told  tbat 
she  sold  too  cheap,  yet  she  was  satisfied. 
AU  th'e  persons  present  at  the  Thompson 
home  when  the  Instruments  In  question  were 
executed,  as  well  as  a  Mrs.  Long,  who  called 
there  a  short  time  thereafter  and  saw  and 
talked  with  the  plaintiff,  and  S.  A  Bryant, 
vice  president  of  the  Cleveland  National 
Bank,  who  received  the  deposit  of  the  $500 
check  and  conversed  with  the  plaintiff  at 
the  time,  testified  that  there  was  nothing 
unusual  in  her  appearance  or  demeanor. 
'  The  court  made  elaborate  findings  of  fact, 
among  which  are: 

XXI.  "That  at  the  time  of  the  execution  of 
this  option  contract,  there  were  three  produc- 
ing wells  on  the  plaintiff's  land,  and  one  inis 
well,  and  said  gas  well  probably  produced  a  lit- 
tle oil;  that  these  wells  had  been  drilled  some 
five  or  six  years  prior  to  said  date  to  wliat  is 
known  as  the  Cleveland  sand;  that  her  royal- 
ties from  production  of  said  wells  was  an  aver- 
age of  $50  per  montli.  That  the  total  value  of 
said  land  based  upon  settled  production  and  in- 
dependent of  speculative  values,  taking  into  con- 
sideration the  fact  that  it  was  covered  by  the 
Minnetonka  Oil  Company^s  lease,  and  that  only 
one-eighth  of  the  production  would  go  to  the 
purchaser  of  the  land,  could  not  exceed  $3,000; 
that  said  land  Iiad  little  value  for  agriculture, 
there  being  only  a  few  acres  of  tiUable  land  on 
the  premises." 

XXII.  "That  the  plaintiff  at  the  time  of  the 
execution  of  the  option  contract  had  knowledge 
of  the  fact  that  one  of  these  old  wells  that  had 
been  drilled  five  or  six  years  prior  to  said  date 
was  being  drilled  to  deep  sand,  and  she  had 
knowledge  of  the  fact  that  the  Miller  well  had 
been  drilled  into  the  deep  sand  and  was  pro- 
dndng  gas  and  spraying  oil,  and  with  knowledge 
of  this  condition  and  without  misrepresentation 
upon  the  part  of  the  defendant,  she  voluntarily 
executed  this  option." 

XXIII.  "That  she  was  not  drugged,  nor  was 
she  deceived,  nor  was  there  any  undue  influence 
exerted  over  her  so  far  as  the  evidence  in  this 
case  discloses." 

The  cause  bad  been  regularly  set  for  trial 
on  October  8,  1912.  On  that  and  the  day 
before  the  plaintiff,  by  her  attorneys,  Harris 
&  NowUn,  applied  to  the  court  for  a  post- 
ponement until  some  day  after  Octolier  15th, 
because  of  the  alleged  onavoldable  absence 
of  her  counsel,  Hon.  S.  H.  Harris,  whose 
duties  as  general  counsel  for  the  Pioneer 
Telephone  &  Telegraph  Cmnpany  required 
his  attendance  before  the  Corporation  Com- 
mission of  the  state  of  Oklahoma  in  another 
proceeding.  Such  application  was  supported 
by  the  afSdavit  of  the  plaintiff,  in  which 
it  is  set  forth  that  wUle  she  had  nominally 
employed  the  law  firm  of  Harris  &  NowUn 
to  represent  her,  that  In  fact  she  had  em- 
ployed only  Mr.  Harris,  on  account  of  his 
reputation  and  because  of  her  personal  pref- 
erence; that  she  had  consulted  alone  with 
him  and  he  was  her  only  oounsel  familiar 
with  the  facts  and  drcnmstanoes  of  the  case 
and  prepared  to  take  charge  and  condnict 
the  trial  thereof,  etc.  Accompanying  the 
application  was  also  the  affidavit  of  Mr. 
NowUn,  of  the  firm  of  Harris  &  Nowlin,  to 
the  effect  that  he  had  never  consulted  with 
the  plaintiff  with  reference  to  the  matters 
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In  controversy;  that  Mr.  Harris  alone  was 
prepared  to  try  the  case,  and  the  cause  of 
his  absence.  The  motion  for  continuance 
was  overruled.  There  are  many  assignments 
of  error;  those  particularly  urged  in  the 
brief  being  (1)  error  in  overruling  the  motion 
for  a  postponement  of  the  trial,  and  (2)  fall- 
ing to  render  Judgn^ent  for  plaintiff  and 
giving  judgment  for  defendants. 

Upon  the  trial  plaintiff  was  represented 
by  Mr.  Nowliu  and  the  law  firm  of  Biddlson 
&  Merrltt 

From  an  examination  of  the  voluminous 
record  consisting  of  more  than  700  pages, 
we  are  persuaded  that  the  plaintiff's  cause 
was  fully  and  ably  presented  and  her  in- 
terests protected  by  the  attorney  who  par- 
ticipated in  the  trial,  and  that  her  substan- 
tial rights  were  not  prejudiced  by  the  ab- 
sence of  her  other  distlngnilshed  counsel. 

[I]  As  a  general  rule  the  granting  or  refus- 
ing of  a  continuance  is  a  matter  of  discretion 
with  the  trial  court,  and,  unless  it  appears 
that  such  discretion  was  abused  to  the  prej- 
udice of  the  substantial  rights  of  a  litigant, 
the  action  of  such  court  will  not  be  disturbed 
upon  appeaL  In  Pierce  v.  Engelkemeler,  10 
Okl.  306,  61  Paa  1047,  sustaining  the  action 
of  the  trial  court  in  refusing  a  continuance 
on  account  of  the  absence  of  counsel  by  ill- 
ness, it  was  said: 

"The  sickness  of  an  attorney  is  not  one  of  the 
statutory  eroands  entitling  a  party  to  a  contin- 
uance, and  it  has  been  repeatedly  and  often  held 
that  an  application  for  continuance,  under  cir- 
cumstances like  the  present,  is  discretionary 
with  the  court" 

"The  courtesy  existing  between  members  of  the 
bar,  and  recognized  by  trial  courts,  will  nsnally 
in  such  cases  enable  counsel  to  postpone  the 
cause  for  a  few  days  in  one  of  the  courts  so  as 
to  enable  him  to  be  present  at  both  trials.  But 
this  is  purely  a  matter  of  grace  and  not  of  law. 
The  rights  of  litigants  in  one  court  are  not  to 
be  determined  by  the  condition  of  the  docket  in 
another,  nor  because  an  opposing  counsel  has 
assumed  duties  in  different  courts,  which  may 
conflict"  9  Cyc.  102;  Vance  v.  Territory.  3 
Okl.  Cr.  208,  105  Pac.  307;  6  R.  C.  L.  649; 
Roper  V.  U.  S.,  7  Ind.  T.  185,  104  S.  W.  684 ; 
Sharman  v.  Morton,  31  Ga.  34. 

[2]  The  prevailing  rule  In  this  jurisdiction 
is  that  In  all  cases,  such  as  this,  which  were 
formerly  cognizable  In  a  court  of  chancery, 
this  court  has  the  power  upon  appeal  to  con- 
sider the  entire  record,  to  weigh  the  evidence, 
and,  when  the  judgment  of  the  trial  court  is 
clearly  against  the  weight  of  the  evidence, 
render  -or  cause  to  be  rendered,  such  judg- 
ment as  that  court  should  have  rendered. 
Schock  V.  Fish  (not  yet  officially  reported), 
144  Pac.  584;  Tudser  v.  Thraves,  151  Pac. 
598;  Wimberly  v.  Wlnstock,  149  Pac.  238. 
Yet  the  doctrine  is  equally  well  established 
that: 

"Where  fraud  is  relied  npon  as  the  basis  for 
equitable  relief  and  the  trial  court,  after  hearing 
the  evidence,  finds  that  fraud  has  not  been  estab- 
lished, the  appellate  court  will  not  disturb  such 
finding,  unless  it  is  clearly  against  the  weight  of 
evidence."  Overstreet  v.  Citizens'  Bank,  12  OkL 
383,   72  Pac  379. 


Upon  consideration  of  the  entire  record 
herein,  we  cannot,  say  that  the  findings  and 
judgment  of  the  trial  court  are  clearly 
against  the  weight  of  the  evidence;  but,  on 
the  contrary,  we  are  of  opinion  that  the  court 
below  correctly  found  therefrom  that  plain- 
tiff was  not  drugged,  as  she  claimed,  but 
voluntarily  executed  the  Instruments  which 
she  seeks  to  cancel,  relying  upon  ber  knowl- 
edge of  existing  conditions  relative  to  the 
staking  of  the  wells  on  ber  own  and  adjoin- 
ing land,  and  exercising  her  independent  be- 
lief as  to  the  probable  outcome  of  such 
development,  uninfluenced  by  concealment, 
deception,  misrepresentation,  or  other  ineq- 
uitable artifice  or  conduct  on  the  part  of  de- 
fendants. It  is  apparent  that  plaintiff  at  the 
time  was  I  in  a  situation  to  form  an  jbidepen- 
dent  judgment  concerning  tlie  entire  trans- 
action, and,  having  done  so,  and  acted  there- 
on knowingly  and  intentionally,  the  fact  that 
those  wells,  of  the  drilllQg  of  which  she  was 
fully  aware,  shortly  thereafter  reached  a 
new  and  rich  sand,  greatly  gnhanMng  in  val- 
ue the  property  Involved,  affords  no  ground 
for  the  interposition  of  a  court  of  equity  and 
the  cancellation  of  ber  conveyance   thereof. 

The  Judgment  of  the  trial  court  should  be 
affirmed. 

P£3B  CURI.4^.     Adopted  in  whole. 


(55  OU.  ST) 
CLARK  V.  CLARK.     (Ma  607O.) 
(Supreme  Court  of  Oklahoma.    Jan.  25,  1916.) 

(BvOahut  by  the  Court.) 

1.  DivoBCE   «s»27  —  OsouNna  —  "B2xtbekk 
CBukltt." 

Where  one  spouse  frequently  curaed  and 
abused  the  other,  such  conduct  constituted  "ex- 
treme cruelty"  and  warranted  the  granting  of  a 
divorce. 

[Ed.  Note.— For  other  eases,  see  Divorce, 
Cent  Dig.  |§  27,  62-83;   Dec.  Dig.  (S=>27. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Extreme  Cruelty.] 

2.  DivoBCB   «=»27  —  OsoCNns  —  "Bxtkejce 
Cbuklty." 

Whipping  one's  wife  constitutes  one  of  the 
highest  degrees  of  "extreme  cruelty." 

[Ed.  Note.— For  other  cases,  see  Divorce, 
Cent  Dig.  {{  27,  62-83;    Dec.  Dig.  «=>27.1 

Commissioners'  Opinion,  Division  Mo.  4. 
Error  from  Superior  Court,  Custer  County; 
J.  W.  Lawter,  Judge. 

Action  by  Fern  A.  Clark  against  Monroe  F. 
Clark.  Judgment  for  plaintiff,  and  defend- 
ant brings  error.    Affirmed. 

0.  W.  Cornell,  of  Weatherford,  for  plain- 
tiff in  error.  Darnell  &  Darnell,  of  Ajrapabo^ 
for  defendant  in  error. 

MATHEWS,  C,  The  parties  wlU  be  des- 
ignated as  In  the  trial  court  Thia  was  an 
action  for  divorce  upon  the  alleged  groonds 
of  extreme  cruelty  and  gross  neglect  of  duty. 
The  trial  court  found  for  the  plalntUf,  grant- 
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ing  a  decree  of  divorce  as  prayed  for,  and 
defendant  prosecutes  this  appeal,  assigning 
as  the  only  error  the  insu£Bclency  of  the 
evidence  to  snpport  the  verdict 

[1,2]  It  could  serve  no  nsefnl  purpose  to 
review  the  evidence  here,  but  we  believe  the 
same  fnlly  sustains  the  finding  of  the  trial 
court.  Plaintiff  testified  that  defendant  fre- 
quently cursed  her,  and  struck  her  upon  three 
different  occasions,  and  that  he  neglected  her 
while  she  was  sick.  While  it  is  no  uncom- 
mon occurrence  to  find  women  who  do  endure 
such  outrageous  treatment  rather  than  de- 
sert their  husbands,  yet  we  will  not  Judicially 
say  that  it  is  their  duty  to  do  sa  If  curs- 
ing and  whipping  one's  wife  do  not  constitute 
"extreme  cruelty,"  it  is  difilcult  to  imagine 
a  condition  tliat  would  comply  with  the  term. 

We  recommend  tliat  the  Judgment  be  af- 
firmed. 

VER  CURIAM.    Adopted  in  whole. 

(56  Okl.  ZU) 

NAVARRB  et  aL  v.  FINERTT.     (Na  6264.) 

(Supreme  Ck>urt  of  Oklahoma.     Dec.  14,  1916. 

Behearing  Denied  Feb.  16,  1916.) 

(8»aahu$  bv  the  Court  J 
Apfeax   and   Ebbob   «=»564— Casb-Uadb  — 

TiMB    FOB    E^LINO. 

A  purported  case-made  which  is  not  served 
within  the  statutory  time  after  the  Judgment 
appealed  from  is  entered,  or  with  an  extension 
of  time  duly  allowed,  is  a  nullity,  and  cannot 
be  considered  by  the  Supreme  Court. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Brror.  Cent  Dig.  {{  2501-2506,  25^2559; 
Dec.  Dig.  «s>6d4.] 

Commissioners'  Opinion,  Division  No.  3. 
Error  from  Superior  Court,  Oklahoma  Coun- 
ty; Bidward  Dewes  Oldfield,  Judge. 

Action  by  F.  C.  Finerty  against  Louis  Na- 
varre and  others.  Judgment  for  plaintiff, 
and  defendants  Navarre  bring  error.  Dis- 
missed. 

H.  R.  Winn,  of  Oklahoma  City,  for  plain- 
tiffs in  error.  Harry  White,  of  Oklahoma 
City,  for  defendant  in  error. 

DUDLEY,  C.  On  December  28,  1912,  F.  O. 
Finerty,  plaintiff  below,  commenced  th'is  ac- 
tion In  the  superior  court  of  Oklahoma  coun- 
ty against  the  plaintiffs  in  error  and  others, 
defendants  below,  to  foreclose  a  real  estate 
mortgage.  There  was  Judgment  for  the 
plaintiff,  from  which  the  defendants'  Louis 
Navarre  and  Julia  Navarre,  his  wife,  have 
attempted  to  appeal.  Since  the  petition  in 
error  was  filed  in  this  court  the  plaintiff,  F. 
G.  Finerty,  died,  and  the  cause  has  l>een  re- 
vived in  the  name  of  May  G.  Finerty,  admin- 
istratrix of  his  estate. 

The  defendant. in  error  has  filed  a  motion 
to  dismiss  the  pretended  appeal,  for  the  rea- 
son that  the  purported  case-made  was  not 
served  within  the  time  allowed  by  the  trial 
court.    The  motion  for  new  trial  was  over- 


ruled on  October  18, 1913,  and  the  defendants 
were  given  60  days  from  that  date  within 
which  to  prepare  and  serve  case-made.  On 
Noveml>er  17,  1913,  an  order  was  made  ex- 
tending the  time  to  serve  case-made.  That 
portion  of  the  order  ai^licable  is  as  follows: 
"Orders  that  the  defendants  be,  and  they  are 
hereby  allowed  an  extension  of  time  for  the 
period  of  60  days  within  which  to  prepare  and 
serve  case-made  on  ai>peal  to  the  Supreme 
Court    •    •    •" 

The  case-made  was  not  served  within  60 
days  from  the  date  of  this  order.  On  Febru- 
ary 16,  1914,  another  order  was  made  extend- 
ing the  time  to  serve  case-made  until  April 
1,  1914.  The  purported  case-made  was  serv- 
ed on  Mal-ch  26,  1914.  The  order  of  Novem- 
ber 17,  1913,  does  not  grant  60  days'  addi- 
tional time  from  the  expiration  of  the  time 
theretofore  given,  but  in  plain  words  grants 
60  days  fr<Hn  that  date.  The  order  of  Feb-. 
ruary  16,  1914,  granting  additional  time  to 
serve  the  case-made,  is  a  nullity,  because  the 
time  in  which  to  prepare  and  serve  the  same 
had  expired. 

The  motion  to  dismiss  should  be  sustained. 
Soliss  V.  Davis,  County  Judge,  28  Okl.  496, 
114  Pac.  609;  City  of  Wagoner  et  aL  v. 
Gibson  et  al.,  32  Okl.  14, 121  Pac.  625;  Woods 
'V.  Coleman  et  aL,  82  OkL  244,  122  Pac  234 ; 
Korimer  v.  Collins,  31  OkL  457,  122  Pac. 
150;  Lawson  et  aL  v.  Zeigler,  33  OkL  868, 
125  Pac.  724. 

(56  Okl.  203) 

liEAOH  et  al.  v.  SAROENT  et  al. 

(No.  6416.) 

(Supreme  Court  of  Oklahoma.    Feb.  1,  1916.) 

(Bytlalmt  iy  th«  Court.) 

1.  Justices  of  the  Peace  «=»161— AfpeaIi— 
Waives  of  Ebkobs. 

The  same  as  the  first  paragraph  of  the  syl- 
labus in  Cohn  v.  Clark,  150  Pac.  467. 

[Ed.  Note. — ^For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  §§  692-599,  601,  602,  604; 
Dec  Dig.  <8=»161.] 

2.  Abateme;«t  and  Revivai.  «=>47— Substi- 
tution OK  Pabtt— Landlobd  and  Tenant- 
Action  fob  Possession. 

Where  a  lessee,  after  commencing  an  action 
for  possession  of  the  leased  premises,  surrenders 
his  lease  to  his  lessor,  it  is  proper  under  section 
4695,  Rev.  L.  1910,  for  the  court  upon  motion 
to  substitute  the  lessor  as  plaintiff  in  the  ac- 
tion. 

[Ed.  Note.— For  other  cases,  see  Abatement 
and  Revival,  C!ent  Dig.  {{  239-244;  Dec.  Dig. 
<S=347.] 

3.  Abateuent  and  Revival  ^=341— Tbans- 
FBB  OF  Interest — Grantee  of  Plaintiff — 
Continuance  of  Action. 

A  cause  of  action  for  unlawful  and  forcible 
detainer  by  one  entitled  to  the  possession,  in 
case  of  a  transfer  of  the  interest  of  the  plaintiff, 
continues  in  his  grantee. 

[Ed.  Note. — ^For  other  cases,  see  Abatement 
and  Revival,  Cent  Dig.  ({  212-220 ;  Dec.  Dig. 
«8=»41.] 

CommissioneiB'  Opinion,  Division  No.  2. 
Error  from  County  Court,  Tulsa  County; 
Ck>nn  Linn,  Judge. 
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Action  by  J.  M.  L.  Sargent  and  another 
against  J.  W.  Leach  and  another.  Judgment 
for  plaintiffs,  and  defendants  bring  error. 
Afflrmed. 

John  Lydecker  and  Chas.  A.  Steele,  both  of 
Tulsa,  for  plaintiffs  in  error.  Robinson  & 
Mleher,  of  Tulsa,  for  defendants  in  error. 

OAIiBRAITH,  C.  J.  M.  L.  Sargent  com- 
menced this  action  In  forcible  entry  and  de- 
tainer against  plaintiffs  In  error  before  a 
justice  of  the  peace.  The  trial  resulted  In  a 
judgment  for  the  plaintiff,  the  defendants 
appealed  to  the  county  court,  where  a  trial 
de  novo  resulted  In  a  lUce  judgment,  from 
which  an  appeal  has  been  prosecuted  to  this 
court 

It  appears  from  the  record  that  the  de- 
fendant in  error  J.  S.  Shaver  was  the  owner 
,of  the  fee  in  the  land  Involved  herein,  and 
that  J.  M.  L.  Sargent  was  the  lessee  thereof ; 
that  Sargent,  after  making  demand  for  the 
premises  and  serving  notice  to  quit  on  the 
plaintiffs  In  error,  commenced  the  action, 
and  on  the  day  set  for  trial  surrendered  his 
lease  to  Shaver  and  filed  a  motion  in  the  case 
to  dismiss  without  prejudice.  On  the  same 
day.  Shaver  made  application  to  be  substitut- 
ed as  plaintiff  in  the  cause.  This  application 
was  granted  over  the  objection  of  the  defend- 
ants, and  a  trial  resulted  In  a  judgment 
against  the  defendants,  who  prosecuted  an 
appeal  therefrom  to  the  county  court  A  fur- 
ther statement  Is  taken  from  the  brief  of 
plaintiff  In  error,  as  follows: 

"On  the  10th  day  of  December,  1913,  the  cause 
came  regularly  for  trial  de  novo  in  the  county 
court.  There  the  defendants,  J.  W.  Leach  and  A. 
li.  Lieach,  presented  the  dismissal  of  the  plaintiff, 
J.  M.  L.  Sargent,  filed  before  the  justice  of  the 
peace  and  moved  the  court  to  dismiss  the  action 
on  the  motion  of  plaintiff.  This  motion  was 
overruled,  and  defendants  excepted.  The  de- 
fendants then  objected  to  the  hearing  of  the  case 
because  the  issues  had  not  been  joined  pending 
wherein  J.  S.  Shaver  asked  to  be  substituted 
as  plaintiff.  The  court  overruled  this  objection 
and  substituted  J.  S.  Shaver  as  plaintiff  in- 
stead of  J.  M.  Jj.  Sargent,  to  all  of  which  defend- 
ants excepted.  •  *  •  The  case  then  went  to 
trial  without  any  further  pleadings,  and  the 
jury,  after  hearing  the  evidence  and  the  in- 
structions of  the  court,  brought  in  a  verdict  of 
guilty." 

The  errors  assigned  are  presented  under 
four  heads  as  follows : 

"First  J.  S.  Shaver  was  erroneously  aDowed 
.  to  prosecute  the  suit  below  as  plaintiff. 

"Second.  No  notice  to  terminate  the  tenancy 
of  defendants  was  served  by  any  one,  and  no 
notice  to  quit  before  suit  was  served  by  J.  S. 
Shaver. 

"Third.  The  court  erroneously  permitted  cer- 
tain evidence  to  be  introduced  on  behalf  of  J.  S, 
Shaver. 

"Fourth.  The  court  erroneously  instructed  the 
jury  and  erroneously  refused  instructions  de- 
manded by  J.  W.  Leach  and  A.  L.  Leach." 

[1]  Although  it  may  be  true,  as  contended 
by  plaintiffs  in  error,  that  Sargent's  motion 
to  dismiss  the  cause  was  presented  In  the 
justice  court  before  the  appUcati<m  of  Shaver 
to  be  snbetitnted  as  plaintiff  therein,  the  de- 


fendants by  prosecuting,  an  appeal  to  the 
county  court,  where  a  trial  de  novo  was  bad, 
waived  snch  error,  if  any,  on  the  part  of  the 
justice  of  the  peace.  By  perfecting  the  ap- 
peal the  defendant  (the  plaintiffs  In  error 
here)  Invoked  the  jurisdiction  of  the  county 
court  and  voluntarily  appeared  therein,  and 
thereby  vraived  any  and  all  errors  that  may 
have  been  committed  by  the  justice  of  the 
peace.  It  was  said  by  this  court  in  Cobs  r. 
Clark,  150  Pac.  467: 

"It  is  true  in  the  forgoing  case  the  aenrice 
of  process  was  termed  b^  the  court  as  defective, 
vet  the  same  principle  is  involved  should  there 
be  no  service  at  all,  as  In  the  instant  case;  for 
the  filing  of  an  appeal  bcxid,  duly  approved,  ooo- 
stitutes  an  appearance,  the  prior  service  thereby 
becoming  immaterial,  because  a  party  to  a  suit 
can  appear  voluntarily.  Fowler  v.  Fowler,  15 
OkL  629,  82  Pac.  9i23:  McGord-GoUins  Merc 
Co.  V.  Dodson,  32  OkL  561,  121  Pac  1085: 
Demine  Inv.  Co.  v.  Love,  81  OkL  146,  120 
Pac.  665;  Doegett  v.  A.,  T.  &  8.  V.  Ry.  Co., 
31  Old.  177,  120  Pac.  664:  Gulf  Pipe  Line  Ca 
V.  Vanderberg,  28  OkL  637,  116  Pac  782,  Xi 
L.  E.  A.  (N.  S.)  [661]  Ann.  Cas.  1912D,  407." 

[2, 3]  2.  The  substitution  of  Shaver  for 
Sargent  as  plaintiff  in  the  action  by  tbe  coun- 
ty court  was  authorized  by  section  4605,  Bev. 
L.  1910,  although  the  courts  seem  to  have 
permitted  the  action  to  be  proeecnted  tn  the 
joint  names  of  Sargent  and  Shaver.  The  Su- 
preme Court  of  Oklahoma  territory,  in  con- 
struing this  section  of  the  statute,  passed  up- 
on the  Identical  question  In  Anderson  v.  Fer- 
guson &  Zaring,  12  Okl.  307,  71  Faa  225,  and 
said: 

"A  cause  of  action  for  unlawful  detainer  by 
one  entitled  to  the  possession  would  undoubt- 
edly continue  in  his  vendee,  therefore  comes 
clearly  within  the  provisions  of  the  statute  just 
quoted.  The  action  might  have  been  continued 
in  the  name  of  Ferguson,  or  Zaring  could  have 
been   substituted   as   successor  in  interest 

"The  conveyance  by  Ferguson,  while  the  ac- 
tion was  pending,  would  not  defeat  his  right  to 
recover,  ii  he  was  entitled  to  the  possession  in 
the  eommencement  of  the  action.  £nc  Plead.  & 
Prac  vol.  0,  p.  52.  While  in  all  probability  tbe 
court  should  have  either  permitted  Ztaiag  u> 
have  been  substituted  as  plaintiff  or  the  action 
to  have  proceeded  in  the  name  of  Ferguson,  that 
the  action  was  allowed  to  continue  in  tbe 
name  of  both  could  in  no  way  be  prejudicial  to 
the  rights  of  the  plaintiff  in  error." 

It  Is  only  necessary  to  say  that  the  record 
clearly  shows  that  the  notice  to  quit  as  pre- 
scribed by  section  5507,  Bev.  Li  1910,  was 
served  upon  the  defendants  by  Sargent  prior 
to  commencing  the  action,  and  that  the  action 
was  properly  commenced  by  him.  Sectlcm 
4695,  Bev.  L.  1910,  authorielng  the  substitu- 
tion of  parties,  justified  the  county  court  In 
substituting  Shaver  as  plaintiff. 

It  follows  that  the  rights  accruing  to  Sar- 
gent by  reason  of  serving  notice  were  avail- 
able to  Shaver  when  substituted  as  plaintiff. 

3.  It  Is  not  made  to  appear  that  the  testi- 
mony, which  it  Is  claimed  was  admitted  over 
the  objection  of  the  plaintiff  In  error,  was 
erroneously  admitted,  Inasmuch  as  this  testi- 
mony related  to  the  title  of  Shaver  to  the 
property  Involved,  and  was  therefore  relevant 
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as  tending  to  support  bis  claim  to  tbe  Immedi- 
ate possession  thereto, 

4.  The  errors  assigned  to  the  Instructions 
given  by  the  court  to  the  Jury,  and  the  refusal 
to  glre  requested  InstmctlonB  on  behalf  of 
the  plaintiff  In  error,  are  not  well  taken,  In- 
asmuch as  the  Instructions  given  by  the  court 
embraced  a  fair  and  full  statement  of  the 
law  arising  upon  the  single  Issue  made  by  the 
pleadings,  and  the  evidence,  namely,  Who 
vras  entitled  to  the  possession  of  the  premises 
In  dispute?  The  reqnested  instmctlons,  in 
80  far  as  theyiwere  not  covered  by  those  given 
by  the  court,  were  not  a  full  and  fair  state- 
ment of  the  law  arising  upon  this  issue. 

The  cause  seems  to  have  been  fairly  sub- 
mitted to  the  Jury,  and  the  verdict  Is  abund- 
antly supported  by  the  evidence. 

We  therefore  recommend  that  the  Judg- 
ment appealed  from  be  affirmed. 

PBB  CURIAM.    Adopted  in  whole. 


<5S  Okl.  82) 

RINGEB  et  «L  ▼.  WILSON.     (No.  6104.) 
{Supreme  Court  of  Oklahoma.    Jan.  25,  1918.) 

(Syllabus  iy  the  Court.) 
Bnxs  AND  Notes  <S=>496— Bora 'JB'idk  Hou>- 

EB— PBBSUMPTION  . 

Where  a  party  Is  in  the  possession  of  a 
note  payable  to  his  order,  there  la  a  strong  pre- 
sumption that  he  ia  the  owner  and  holder  of  the 
same  for  value. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig,  {{  1665%,  1669-1674;  Dec 
Dig.  «=>49e.] 

Commissioners'  Opinion,  Division  No.  ^ 
Error  from  County  Court,  Oklahoma  County ; 
John  W.  Hayson,  Judge. 

Action  by  G.  F.  Wilson  against  James  Rin- 
ger and  another.  Judgment  for  plaintiff,  and 
defendants  bring  error.    Affirmed. 

H.  A.  Wilkinson  and  C.  M.  Thorp,  both  of 
Oklahoma  City,  for  plaintiffs  in  error.  D.  K. 
Pope  and  Walter,  Hllplrt  &  Oalllhan,  all  of 
Oklaboma  City,  for  defendant  in  error. 

IIATHEWS,  C.  The  parUes  will  be  des- 
ignated as  in  the  trial  court  On  the  1st  day 
of  July,  1911,  the  defendants  executed  their 
note  in  the  stmi  of  $125,  payable  to  the  order 
of  plaintiff.  Having  failed  to  pay  the  same, 
this  action  was  instituted.  The  defendant 
answered,  admitting  the  execution  of  the  note, 
but  as  a  defense  pleaded  that  between  them- 
selves and  two  third  parties  there  existed 
mutual  accounts,  and  that  said  note  was  ex- 
ecuted in  settlement  of  said  mutual  accounte 
due  said  third  parties,  but  that  they  were 
never  indebted  to  this  plaintiff  at  any  time. 

Defendants   further    alleged    that   on   the 

day  of  August,  1911,  plaintiff,  as  agent 

for  aforesaid  third  parties,  entered  Into  an 
agreement  with  defendants  employing  them 
to  procure  a  purchaser  for  a  certain  tract  of 
land  owned  by  said  third  persons  at  a  net 


price  of  $1,000,  their  compensation  for  their 
services  to  be  all  siims  paid  In  excess  of  $1,000 
for  said  land,  that  in  pursuance  of  said  agree- 
ment defendants  procured  a  purchaser  for 
said  land  who  was  ready,  willing,  and  able  to 
buy  the  same  at  the  price  of  $1,100,  but  that 
the  said  owners  refused  to  carry  out  said 
transaction,  and  by  reason  thereof  defendants 
were  damaged  In  the  sum  of  $100,  for  which 
amount  they  prayed  an  offset  against  the 
note  sued  on. 

Upon  motion  of  plaintiff,  the  trial  court 
gave  plaintiff  Judgment  upon  the  pleadings, 
and  from  this  action  of  the  court,  the  defend- 
ants prosecute  this  appeaL 

Upon  the  part  of  appellants  It  is  admitted 
that  the  party  holding  the  legal  title  to  a  note 
may  sue  on  it,  but  they  urge  that  the  defend- 
ante  have  the  right  to  Interpose  any  legal 
defense  which  they  may  have  against  the 
real  party  in  interest,  and,  if  the  case  at  bar 
presented  that  stete  of  facts,  we  are  Inclined 
to  agree  with  them,  but  there  is  no  allegation 
In  their  answer  that  the  plaintiff  is  not  a  bona 
fide  holder  of  the  note  for  value.  We  note 
that  defendante  have  alleged  that  the  said 
note  was  intended  to  be  and  is  a  note  of  the 
partnership,  but  this  may  be  true,  and  yet  the 
plaintiff  stUl  be  a  bona  fide  holder  of  the  same 
for  value.  Where  a  party  Is  in  the  posses- 
sion of  a  note  made  payable  to  his  order, 
there  is  always  a  strong  presumption  that 
he  is  the  owner  and  holder  of  the  same  for 
value.  Defendants  failed  to  negative  this 
presumption  in  their  answer;  hence  the  ac- 
tion of  the  court  in  entering  Judgment  upon 
the  pleadings  in  plaintiff's  favor  was  correct 

We  recommend  that  the  Judgment  be  af- 
firmed.' 

PER  CURIAM.    Adopted  in  whole. 


(66  Okl.  41) 
HENDERSON  v.  PE»fDLBTON.  (No.  6628.) 
(Supreme  Court  of  Oklahoma.    Jan.  26,  1916.) 

(Byttalfut  by  the  Oourt.) 
MANDAinrs  4s>67— Apfbai.  Bono  —  Tihb  or 

FiLINQ. 

Mandamus  will  not  lie  to  compel  the  filing 
and  approval  by  a  justice  of  the  peace  of  an 
appeal  bond  tendered  to  the  justice  of  the  peace 
more  than  10  days  after  the  rendition  of  Judg- 
ment by  such  justice  of  the  peace. 

[Ed.  Note. — For  other  cases,  see  Mandamus, 
Cent  Dig.  Si  68,  114-120;  Dec.  Dig.  «=»57.] 

Commissioners*  Opinion,  Division  No.  1. 
E!rror  from  District  Court  Jefferson  County; 
Frank  M.  Bailey,  Judge. 

Mandamus  by  Emily  Henderson  against  J. 
F.  Pendleton.  Judgment  for  defendant  and 
plaintiff  brings  error.    Affirmed. 

Bridges  &  Vertrees,  of  Waurlka,  for  plain- 
tiff in  error.  Chas.  R  Davis,  of  Ryan,  for 
defendant  In  error. 

RUMMONS,  C.    This  Is  an  action  by  the 

plaintiff  In  error  against  the  defendant  in  er- 
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ror,  a  Justice  of  the  peace  of  Jefferson  coun- 
ty, praying  that  a  wMt  of  mandamus  issue 
commanding  the  defendant  in  error  to  file 
and  approve  an  appeal  bond.  An  alternative 
writ  issued,  to  wblcli  the  defendant  in  er- 
ror answered.  Upon  the  trial  the  court  de- 
nied a  peremptory  writ,  and  rendered  Judg- 
ment for  the  defendant  in  error.  In  due  time 
a  motion  for  new  trial  was  filed,  which  being 
overruled,  plaintiff  in  error  excepted  and 
brings  error  to  reverse  the  Judgment  of  the 
trial  court 

It  appears  that  In  an  action  pending  in  a 
Justice  of  the  peace  court,  before  the  defend- 
ant in  error,  a  Justice  of  the  peace,  In  which 
one  C.  E.  Davis  was  the  plaintiff,  and  the 
plaintiff  in  error  was  defendant.  Judgment 
was  rendered  against  plaintiff  in  error  on  Oc- 
tober 22, 1912,  and  that  on  October  31,  1912, 
the  defendant  in  error  received  an  appeal 
bond  through  the  mails,  which,  on  the  same 
day,  he  returned  to  the  attorneys  for  plain- 
tiff in  error  without  filing  or  approving  the 
same.  His  objections  to  the  bond  were  that 
the  provision  that  the  plaintiff  in  error  would 
prosecute  her  appeal  without  unnecessary  de- 
lay was  omitted  from  the  conditions  of  the 
bond,  and  that  he  did  not  think  the  surety 
who  had  signed  the  bond  was  sufficient.  The 
attorneys  for  plaintiff  in  error  received  the 
bond,  inserted  the  provision  omitted  in  the 
conditions  thereof,  procured  the  signature  of 
another  surety  thereon  on  November  2,  1912, 
and  mailed  the  bond  to  the  defendant  in  er- 
ror on  that  day.  It  seems  that  the  defendant 
in  error  received  this  bond  on  Sunday,  No- 
vember 3,  1912,  and  that  he  thereafter  re- 
fused to  file  and  approve  the  same. 

We  think  the  Judgment  of  the  trial  court 
was  right.  The  authorities  cited  in  the  brief 
of  counsel  for  plaintiff  in  error  only  go  to 
the  right  of  an  appellant,  when  a  bond  has 
been  filed  and  approved  by  the  justice  of  the 
peace  which  is  defective  in  form  or  upon 
which  the  sureties  are  Insufficient,  to  amend 
the  same  either  in  form  or  by  adding  addi- 
tional sureties,  or  to  substitute  a  new  bond  in 
the  appellate  court.  It  is  unnecessary  to  de- 
termine whether.  If  the  plaintiff  in  error  had 
stood  upon  the  bond  tendered  to  the  defend- 
ant in  error  on  October  31st,  and  had  her  evi- 
dence shown  that  the  sureties  signing  said 
IxHid  were  responsible  for  the  amount  there- 
of, she  might  have  been  entitled  to  the  relief 
sought  vrtthout  regard  to  the  defect  in  the 
form  of  the  bond;  but  in  this  case  she  at- 
tempted to  file  a  bond  after  the  10-day  limit 
fixed  by -the  statute  had  expired,  since  it  ap- 
pears that  the  bond  finally  tendered  to  the 
plaintiff  In  error,  and  the  filing  and  approv- 
ing of  which  is  sought  to  be  enforced,  was 
not  finally  signed  until  November  2d,  one  day 
after  the  time  for  giving  the  bond  had  ex- 
pired. Nor  Is  there  anything  in  the  evidence 
to  show  responsibility  of  the  sureties  ten- 
dered upon  the  bond.    A  party  seeking  to  ap- 


peal from  a  Judgment  of  a  Justice  of  the 
peace  cannot  compel  by  mandamus  the  fil- 
ing and  approving  of  a  bond  tendered  to  tbe 
justice  of  the  peace  after  the  statutory  time 
for  taking  an  appeal  has  expired.  Vowell 
V,  Taylor,  8  Okl.  625-629,  58  Pac  944;  Bnbb 
V.  Cain,  STJKan.  692,  16  Pac.  89. 

The  judgment  of  the  court  below  should  be 
affirmed. 

PER  CnHIAM.    Adopted  in  vhol& 


(G5  Okl.  SO) 

THOMPSON  et  aL  v.  THOMPSON. 

(No.  650&) 

(Supreme  Court  of  Oklahoma.    Feb.  1,  1916.) 

(SvUabug  hv  the  Oovrt.) 

Apfbai.  and  Ebbob  4=9773— Failubk  to  Fna 

Bbief— Affibmancb.  > 

Where  plaintiff  in  error  fails  to  file  brief. 

and  the  record  itself  shows  no  error,  the  eanse 

may  be  affirmed. 
[Ed.  Note.— For  other  cases,  see  Appeal  and 

Error,   Cent   Dig.   H   3104,   8108-3110;    Dec 

Dig.  iS=>773.] 

CommlssionerB'  Opinion,  Division  No.  2. 
Error  from  District  Court  Tilhnan  County: 
Frank  Matthews,  Judge. 

Action  by  Atha  Thompson  against  C.  E. 
Thompson  and  others.  Judgment  for  plain- 
tiff, and  defendants  bring  error.    Affirmed. 

J.  E.  Bed,  of  Frederick,  for  plaintiffs  Id 
error.  J.  E.  Williams,  of  Frederick,  for  de- 
fendant in  error. 

HOOKER,  C.  Suit  upon  a  redelivery  bond. 
A  demurrer  was  sustained  by  the  lower  court 
to  the  answer  of  defendants,  and  they  de- 
clined to  plead  further  and  stood  on  the 
pleading,  and  Judgment  was  rendered  against 
them  In  the  lower  court  and  to  reverse  the 
same  an  appeal  was  bad  to  this  court 

Petition  in  error  with  case-made  attached 
was  filed  in  this  court  on  June  6,  1914,  and 
plaintiffs  in  error  have  filed  no  brief  to  point 
out  the  errors,  if  any,  of  the  trial  court,  and 
from  an  examination  of  the  record  we  are 
unable  to  find  any. 

We  recommend  that  the  Judgment  of  0» 
lower  court  be  affirmed. 

PER  CURIAM.    Adt^ted  in  whole. 


(E5  Okl.  O) 
CHISUM  V.  HUGGINS  et  aL     (Na  6067.) 
(Supreme  Court  of  Oklahoma.    Jan.  11,  1916. 
Rehearing  Denied  Feb.  15,  1916.) 

(Syllaiu*  by  the  Court.) 

1.   CONTBACTS  <S=>94  —  RlQHT  TO  BltfOBCB  — 

Fbaudducnt    Repbesentations  —  Nsou- 

OENCB  OF  Victim. 

A  contract  obtained  by  the  fraudulent  rep- 
resentations or  conduct  of  one  of  the  parties 
thereto  should  not  be  enforced,  if  it  satishictori- 
ly  appears  from  the  evidence  that  the  party 
seeking  a  rescission  has  been  misled  in  regard  to 
a  material  matter  by  such  misrepresentations  or 
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conduct  to  his  injury;  and  tt  matters  not  that 
the  party  so  misled  may  have  been  in  some  de- 
gree negligent,  for  it  is  not  just,  nor  equitable, 
for  a  person  who  has  deceived  another  to  chal- 
lenge his  credulity,  or  shield  himself  from  the 
consequences  of  his  own  misconduct  behind  the 
faith  and  confidence  reposed  in  him  by  his  vic- 
tim. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  a  420-130,  1160,  1164,  1165;  Dec. 
Dig.  <S=>g4.J 

2.  Vendor  and  Pubchaseb  «=>37— Vauditt 

OF  Contract— FAi,aE  Repbesentations. 

The  rule  of  caveat  emptor  is  no  longer  a 

shield  and  protection  to  the  deliberate  frands 

and  cheats  of  the  "blue  sky  sharper,"  and  where 

a  party  positively  makes  false  representations, 

as  an  inducement  for  another  to  contract  with 

him,  and  such  person,  relying  wholly  upon  such 

false   representations,    enters   into   a  contract, 

such  contract  is  voidable  for  fraud,  even  though 

the  false  representations  were  innocently  made. 

(Ed.  Note.— For  other  cases,  see  Vendor  and 

Purchaser,  Cent  Dig.  {{  64-40;   Dec.  Dig.  «=> 

37.] 

S.   FbATTD  *=»  27— FAUB  REPBESENTATIONe— 

Action  fob  Deceit. 

Statements  by  a  vendor,  that  he  has  been 
offered  a  certain  sum  for  the  property  on  sale, 
or  that  a  third  party  has  been  oGFered  a  certain 
smn  for  the  same  kind  of  property  in  the  same 
location,  is  a  statement  of  a  material  fact  affect- 
ing the  value,  and,  if  false,  may  form  the  basia 
of  an  action  for  deceit. 

\Ed.  Note.— For  other  cases,  see  Fraud,  Cent. 
S  8;    Dec.  Dig.  «S=>27.] 

Commissioners'  Opinion,  Division  No.  4. 
Error  from  District  Court,  Pottawatomie 
County ;  Charles  B.  Wilson,  Jr.,  Judge. 

Action  by  W.  O.  Chlsum  against  Ellen 
Hugglns  and  anotlier.  Judgment  for  de- 
fendants, and  plaintiff  brings  error.  Af- 
fiimed. 

•Paul  F.  Cooper,  of  Shawnee,  for  plaintiff 
in  error.  B.  B.  Blakeney  and  J.  H.  Maxey, 
Jr.,  both  of  Muskogee,  for  defendants  In  er- 
ror. 

ROBBERTS,  (X  This  action  was  commenc- 
ed In  the  district  court  of  Pottawatomie 
county  on  the  lOtb  day  of  July,  1911,  by  W. 
O.  cailsnm  against  Ellen  Huggins  and  T.  W. 
Smith,  to  recover  Judgment  upon  a  pA>mls- 
8ory  note  signed  by  said  parties,  and  for 
foreclosure  of  mortgage  on  certain  real  es- 
tate In  the  dty  of  Shawnee,  executed  by  the 
defendant  Hugglns.  The  defendant  Smith 
was  surety  on  the  note.  The  petition  Is  the 
usual  pleading  for  such  proceeding.  The 
parties  herein  will  be  designated  "plaintiff" 
and  "defendants,"  the  same  as  below. 

The  defendants  answered  by  general  denial 
of  all  allegations  of  the  petition  not  spe- 
cifically admitted  in  their  answer  or  cross- 
petition.  They  admit  the  execution  and  de- 
livery of  the  note  and  mortgage  sued  on,  but 
allege  that  defendant  Hugglns  was  principal, 
and  defendant  Smith  was  surety  on  said 
note,  which  fact  was  at  all  times  known  to 
plaintiff.  They  also  allege  that  said  note  was 
given  In  part  payment  for  the  purchase  of 
the  real  estate  Included  In  the  mortgage,  and 


that  the  plaintiff  in  person,  and  by  his 
agents,  Fay  Chew  and  U.  S.  Hart,  sold  said 
real  estate  to  the  defendant  Hugglns  for  the 
consideration  of  $550,  on  which  the  defend- 
ant at  the  time  paid  plaintiff  the  sum  of 
$250  In  cash,  and  gave  th.i  note  and  mort- 
gage Involved  for  the  sum  of  $300;  and  de- 
fendants allege  that  they  received  no  con- 
sideration for  said  note  and  mortgage,  and 
that  they  are  not  Indebted  to  plaintiff  on 
account  thereof,  nor  for  any  amount  what- 
ever, and  that  said  contract  for  the  sale 
and  purchase  of  said  property  has  been  re- 
scinded on  the  ground  of  fraud,  misrepresen- 
tation, undue  influence,  and  abuse  of  con- 
fidence on  behalf  of  plaintiff  and  his  agents 
above  mentioned.  In  the  following  particu- 
lars: That  at  the  time  of  the  execution  of 
the  said  note  and  mortgage,  and  at  the  time 
of  the  sale  and  transfer  of  said  property, 
the  plaintiff,  in  person,  and  through  his 
agents.  Fay  Chew  and  U.  S.  Hart,  stated  to 
the  defendant  Hugglns  that  immediately 
north,  and  within  one  mile,  of  this  property, 
there  was  located  at  that  time,  and  would 
within  six  months  be  built  and  maintained, 
a  large  packing  plant;  and  that  adjoining 
said  packing  plant  lots  had  been  laid  out, 
and  would  be  sold  to  and  occupied  by  persons  - 
who  would  be  employed  In  the  building  and 
operation  of  said  plant;  and  that  in  conr 
nection  with  said  packing  plant  there  bad 
been  located,  and  would  be  maintained* 
8to<^yards,  which  wuuld  accommodate  a 
large  number  of  cattle,  and  .other  stock, 
and  the  building  and  operation  of  said  plant 
and  cattle  yards  wottid  greatly  enhance  the 
value  of  the  property  In  that  portion  of  the 
city.  Defendant  further  alleges  that  she  had 
bad  no  experience  in  dealing  in  real  property, 
which  fact  she  told  plaintiff  and  hts  agents, 
and  knew  nothing  about  the  probability  of 
the  Increase  in  value  of  the  property,  and 
that  she  was  unable  from  her  own  Inexpe- 
rience to  ascertain  the  value  thereof,  and  told 
the  plaintiff  and  his  agents  that  she  desired 
them  to  state  to  her  the  true  conditions  in 
regard  thereto;  that  she  would  rely  upon 
their  Judgment  In  the  matter,  and  asked 
them  to  tell  Jier  the  truth,  and  the  value  of 
the  property;  and  that  plaintiff  and  bis 
agents  told  the  defendant  Hugglns  that  they 
knew  she  did  not  know  the  value  of  the  prop- 
erty, and  that  they  would  tell  her  the  true 
conditions  in  connection  therewith,  and  that 
she  could  rely  upon  their  statements  in  that 
behalf.  And  defendant  states  that  reposing 
special  trust  and  confidence  In  tlie  Integrity 
and  ability  of  the  plaintiff  and  his  agents, 
and  knowing  nothing  of  the  value  of  the 
property,  she  relied  upon  their  representa- 
tions and  believed  the  same  to  be  true,  and 
that,  relying  upon  thdr  representations,  she 
made  a  contract  to  purchase  said  property, 
and  that  she  would  not  have  made  the  con- 
tract under  any  other  circumstances.  De- 
fendant further  says  that  $550  was  more 
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than  five  times  the  actual  valne  of  the  prop- 
erty, unless  the  packing  plant  and  stock- 
yards were  built,  and  said  contract  was 
made  npon  the  express  understanding  that 
said  improvements  would  be  made. 

The  plaintiff  stated  to  defendant  that  he 
was  the  owper  of  other  property  adjoining 
this  property,  of  the  same  size  and  location, 
and  that  he  had  been  offered  $1,200  for  the 
same,  and  bad  refused  to,  sell  it;  that  the 
property  be  intended  to  sell  to  the  defendant 
was  the  only  property  be  had  left  ia  that 
section, of  the  city,  and  he  would  sell  it  to 
her  only  for  ttie  reason  tlmt  she  was  a  spe- 
cial friend,  and  wanted  to  give  her  a  bar- 
gain; that  tii»  Development  Company  had, 
the  day  before,  paid  $40,000  cash  for  the 
Chas.  Klrst  place,  and  had  refused  $35,000 
for  20  lots  in  the  neighborhood  of  the  prop- 
erty involved;  that  a  wire  and  steel  plant 
had  been  located  in  the  immediate  vicinity 
of  this  property,  and  an  interurban  rail- 
way had  been  located  between  Oklahoma 
City  and  Shawnee  and  would,  within  six 
months,  be  buUt  and  operated  by  said  prop- 
erty; that,  immediately  across  the  street, 
H.  T.  Douglas  had  purchased  property,  and 
had  agreed  to  build  a  handsome  residence 
thereon  within  six  months  from  tliat  date; 
and  defendant  says  that  she  believed  mch 
representations  and  relied  thereon.  Defend- 
ant further  alleges  that  plaintiff,  at  the  time 
of  the  purchase  of  said  prcverty,  stated  to 
her,  as  an  inducement  to  purchase  the  same, 
that  he  could,  and  would,  dispose  of  said 
property  within  30  days  for  the  sum  of  $1,- 
200;  that  defendant  believed  the  plaintiff 
would  comply  with  bis  promise,  and  relied 
thereon;  that  said  representations  were 
false  and  fraudulent,  and  made  by  plain- 
tiff without  the  intention  of  performing  the 
same,  but  for  the  purpose  of  cheating  and 
defrauding  the  defendant,  and  with  no  inten- 
tion to  carry  the  same  out  And  defendant 
alleges,  in  substance,  that  each  and  all  of 
said  representations  of  plaintiff  as  to  said 
property,  and  the  value  thereof,  and  all  oth- 
er facts,  conditions,  and  circumstances  of 
and  concerning  said  property  and  its  sur^ 
roundings,  were  false,  and  known  by  plaintiff 
and  his  agents  to  be  false,  and  were  made 
to  defendant  for  the  express  purpose  of  in- 
ducing her  to  purchase  said  proi>erty  at  a 
price  greatly  in  excess  of  its  actual  value, 
and  to  thereby  cheat  and  defraud  her.  De- 
fendant further  says  that  npon  ascertaining 
that  the  said  representations  were  false, 
and  the  true  facts  in  relation  thereto,  she 
Immediately  offered  to  and  did  rescind  the 
said  contract,  and  offered  to  reconvey  the 
property  conveyed  by  the  said  plaintiff  to 
her,  and  demanded  that  her  note  and  mort- 
gage be  canceled;  but  plaintiff  refused  to  ac- 
cept the  same,  and  defendant  now  offers  to 
rescind  the  said  contract,  and  tenders  into 
court  a  deed  conveying  the  said  property  to 
the  plaintiff  and  the  amount  of  money  neces- 
sary for  the  recording  of  such  conveyance. 


and  other  expenses  Incident  to  the  proper 
clearing  of  the  title  of  said  property,  and 
asks  that  the  said  note  and  mortgage  be  can- 
celed and  ordered  returned  to  her.  Defend- 
ant alleges  tliat,  by  reason  of  the  said  pran- 
iscs,  the  consideration  for  sold  note  and 
mortgage  has  failed;  that  the  said  contract 
has  been  rescinded;  and  that  she  is  entitled 
to  bave  the  same  rescinded.  Defendant 
prays  tliat  the  plaintiff  recover  nothing,  that 
the  note  and  mortgage  be  canceled :  tbe  con- 
tract of  sale  rescinded,  and  defendant  have 
judgment  for  costs. 

For  her  cross-petition,  defendant  Huggins 
alleges:  That  relying  upon  ibe  said  repre- 
sentations aforesaid,  and  believing  tbem  to 
be  true,  and  relying  upon  the  said  promises 
to  resell  the  said  property  within  30  days 
from  the  date  of  sale  for  the  sum  of  $1,200, 
and  believing  that  said  promises  were  made 
In  good  faith,  and  intended  to  be  performed, 
this  defendant  paid  to  the  plaintiff  the  sum 
of  $260  on  the  8th  day  of  March,  1910.  That 
said  promises  and  representations  were  false, 
and  made  with  the  intention  to  defraud, 
cheat,  and  swindle  this  plaintiff,  and  known 
by  the  plaintiff  to  be  false  at  the  time;  and 
that,  immediately  npon  learning  tliat  tbe 
same  were  false,  this  defendant  offered,  the 
plaintiff  a  deed  to  said  property,  and  offered 
to  reconvey  the  same  to  him,  and  demanded 
that  said  note  and  mortgage  be  canceled 
and  a  repayment  to  this  defendant  of  Ute 
sum  of  $250;  and  that  the  said  defendant 
stated  to  the  said  plaintiff  herein  that  she 
did  thereby  elect  to  rescind  tbe  said  contract, 
and  declare  the  same  rescinded,  and  now 
tenders  into  court  a  deed  reconveyins  said 
property  and  all  exi>enses  necessary  to  record 
the  same  and  incident  to  the  proper  clear- 
ing of  the  title  thereof.  Defendant  further 
alleges  that  by  reason  of  the  said  promises 
she  is  enUUed  to  a  return  of  the  sum  of 
$250  and  interest  thereon  at  the  rate  of  6  per 
cent  per  annu{n  from  tbe  8th  day  of  March, 
1910.  And  defendant  prays  judgment  against 
plaintiff  for  the  sum  of  $250,  with  interest, 
and  for  costs  in  this  behalf  expended. 

A  demurrer  to  defendant's  answer  and 
cross-petition  was  overruled,  and  plaintiff 
excepted. 

Plaintiff  repUed  as  follows:  (1)  A  general 
deniaL  (2)  Denied  the  allegations  of  fraud 
or  false  representations,  or  that  plaintiff  had 
any  knowledge  of  such  statements.  ^)  De- 
nied a  rescission.  (4)  Alleging  that  defend- 
ant examined  the  property ;  that  no  fiduciary 
relation  existed  between  the  parties;  that 
the  projected  improvements  were  aa  open  to 
defendants'  investigation  as  to  plainuer. 

The  case  was  tried  to  a  jury,  and  verdict 
returned  for  defendant  for  $250,  upon  which 
Judgment  was  rendered,  with  a  decree  can- 
celing the  mortgage.     Plaintiff  brings  error. 

Two  questions  are  here  presented  for  con- 
sideration: (a)  Are  tbe  Cacts  alleged  in  tbe 
answer  and  cross-petition  sufficient  to  entitle 
the  defendant  to  the  relief  prayed  for  there- 
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In?  (b)  Does  tbe  evidence  establish  such  a 
state  of  facts  as  entitle  tbe  defendant  to 
tbe  relief  sought? 

We  confess  that  ctur  first  Impression  was 
that  neither  tbe  allegations,  nor  the  proof, 
were  sufficient  to  sustain  the  Judgment,  and. 
If  we  were  to  rely  upon  the  earlier  author- 
ities, we  w6iild  stiU  be  forced  to  that  con- 
clusion ;  but  it  seems  that  the  later  decisions  ■ 
are  not  as  liberal  or  lenient  as  they  former- 
ly were  with  tbe  trader,  in  his  "dealer's 
talk,"  "ofThand  matters  of  opinion,"  "repre- 
sentations as  to  values,"  and  false  statements 
as  to  "prices  which  have  been  offered  or 
paid'*  for  the  property  on  sale  or  trade,  and 
the  rule  of  caveat  emptor  is  no  longer  a 
cloak  beneath  which  the  intentional  falsifier 
may  retire  to.  protect  himself  from  the  ef- 
fects of  his  false  and  frandulent  transac- 
tions. This  is  probably  due  to  the  great 
increase  in  the  number  of  cheats  and  frauds 
of  the  "blue  sky"  operators  of  these  days. 

For.  the  purpose  of  considering  the  point 
now  in  hand,  we  have  heretofore  given  the 
substance  of  the  answer  and  cross-petition, 
and,  in  line  with  tliat,  we  quote  a  part  of 
the  testimony  In  support  of  these  allegations: 

Mrs.  Huggins,  speaking  of  the  lots,  testi- 
fied as  follows: 

"A.  Well,  I  told  him  as  we  came  back,  I  said, 
•Mr.  Chew,  if  you  don't  know  for  certain  that 
packing  plant  is  to  be  built,'  I  says,  'I  haven't 
got  the  money  to  pay  just  to  hold  them.'  I  told 
him,  'I  haven't  got  the  money  to  make  the  sec- 
ond payment'  He  said,  'lou  needn't  worry 
about  that,  I  guarantee  I  will  sell  them  inside 
of  30  days  for  $1,200.'  Q.  What  did  he  say, 
if  anything?  A.  He  mid  the  packing  nlant 
would  be  built,  he  knew  it  would  be.  Q.  Now, 
Mrs.  Huggins,  state  to  the  jury  whether  or  not 
Mr.  Chew  pointed  out  to  you  where  tbe  packing 
plant  was  to  be  built?  A.  Tes,  sir;  he  pointed 
out  it  would  be  three-quarters  of  a  mile,  or  prob- 
ably further,  and  we  asked  him  where  it  was  to 
l>e,  and  he  said,  'Over  on  the  hill  there,  about 
a  mile  and  half  or  two  miles  from  town,'  and 
he  said  it  was  to  be  built  over  there  on  the  hill. 
•  •  •  A.  Weil,  I  asked  him  if  he  knew  for 
certain  the  plant,  the  packing  plant,  was  to  be 
built,  and  he  said  he  did,  and  I  said  if  he  didn't 
know  for  certain  I  didn't  want  to  buy,  I  didn't 
have  tbe  money'  to  make  any  second  payment, 
and  he  said  he  certainly  knew  what  he  was  talk- 
ing about,  it  would  be  built  I  relied  on  him 
and  supposed  he  represented  an  honest  firm.  Q. 
Mrs.  Huggins,  what  did  you  tell  him,  if  any- 
thing, in  regard  to  your  relying  upon  his  repre- 
sentations and  taking  his  statement  as  true?  A. 
I  told  him  I  would  depend  on  what  he  said  to 
be  true.  I  wouldn't  buy  on  that  consideration 
unless  I  understood  he  knew  what  he  was  talk- 
ing about,  and  that  was  the  only  reason  I  was 
bn^ang,  it  was  on  the  strength  of  his  saying  tbe 
plant  would  be  built.  Q.  Now,  did  you  repose 
confidence  in  these  statements  that  he  made  to 
you?  A.  Yes,  sir.  Q.  Would  you  have  bought 
this  property  if  he  hadn't  made  these  statements 
to  you?  A.  No,  sir.  Q.  After  he  made  these 
statements,  did  you  make  any  further  inquiry? 
A.  No.  sir;  I  did  not  Q.  Why  didn't  you? 
A.  I  thought  he  bad  told  me  the  truth,  and  I 
didn't  think  it  necessary.  I  said  I  took  what 
he  said  to  be  true,  and  if  I  took  the  lots  it  would 
be  on  the  strength  of  what  he  told  me — the  plant 
would  he  built.  Q.  You  say  after  he  told  you 
that  you  didn't  make  any  further  inquiries?  A. 
No,  I  didn't  make  any  further  inquiries.  Q. 
Why  didn't  yon  make  any  further  inquiries? 


A.  I  thought  he  knew.  Q.  Well,  did  you  rely 
upon  him?  A.  Yes,  sir.  ♦  •  •  Q.  And  be- 
Ueved  them  to  be  true?  A.  Yes,  sir.  Q.  And 
would  you  have  made  tbe  deal  or  contract  if  he 
hadn't  have  made  these  representations  he  made 
to  you?  A.  I  would  not  Q.  Did  you  repose 
special  confidence  and  trust  in  his  statements? 
A.  Yes,  sir.  Q.  I  believe  you  stated  at  the 
time  you  had  no  knowledge  of  the  value  of  the 
property.  A.  No,  sir.  Q.  Had  you  ever  bought 
property  of  that  nature  before?  A.  No,  sir. 
Q.  And  had  no  experience  in  dealing  with  real 
estate  at  ail?    A.  No,  sir." 

She  also  testified  that  the  plaintiffs  agent 
represented  to  her  that  a  wire  and  steel 
mill  would  be  located  in  that  neighborhood, 
and  that  Mr.  EUrst  had  been  paid  $40,000 
for  his  property,  and  also  as  to  other  im- 
provements which  is  alleged  In  the  petition. 
It  appears  that  she  did  not  want  to  take  the 
property,  and  called  up  Mr.  Chew  and  told 
him  so,  but  that  he  told  her  she  had  already 
taken  it,  and  that  she  could  not  back  out 
She  testified  as  to  this  as  follows: 

"A.  I  told  him  I  would  'phone  to  him  the  next 
day  whether  I  would  take  them  or  not.  I  said, 
while  he  told  me  the  plant  was  to  be  built,  I 
didn't  know  whether  I  wonld  have  money  to 
make  the  first  payment  I  would  'phone  to  him 
and  let  him  know  tbe  next  day  whether  I  would 
take  them  or  not,  and  the  next  morning  about 
10  o'clock  I  told  liim  I  wouldn't  take  the  lots, 
and  he  said,  'It  is  too  late,  Mrs.  Huggins,  the 
papers  are  made  out,'  and  I  said,  'I  don't  want 
to  take  them  at  all,'  and  be  said,  'It  is  too  late, 
I  have  already  made  the  papers  out,'  and  a  lit- 
tle later  they  came  up,  and  I  said,  'Why  did 
you  come,  I  told  you  I  wouldn't  take  them?' 
Q.  What  did.  they  have,  if  anything?  A.  They 
had  tbe  papers  with  them,  the  contract,  deed, 
and  notes  to  be  signed.  Q.  Did  they  have  that 
note  that  is  offered  in  evidence  here?  A.  Yes, 
sir.  Q.  And  did  they  have  this  mortgage 
that  is  offered  In  evidence?  A.  Yes,  sir.  Q. 
I  will  ask  you  to  state  to  the  court  and  jury 
whether  or  not  the  note  and  mortgage  was  made 
out?  A.  It  was.  *  •  •  Q.  Did  you  know 
the  firm  of  Lambard  ft  Hart?  A.  Yes.  sir.  Q. 
How  long  had  you  known  them?  A.  Really,  I 
don't  know  how  long  I  had  known  them,  about 
a  year.  I  had  known  of  them  ever  since  they 
had  been  there,  but  I  don't  know  how  long.  Q. 
How  long  had  you  known  of  them  ?  A.  Prob- 
ably a  year.  I  heard  of  them  ever  since  they 
had  been  in  town.  Their  reputations  were  good, 
so  far  as  I  knew  of.  I  supposed  they  were  hon- 
est men  and  would  tell  what  was  true." 

Miss  Huggins,  a  witness  on  the  part  of 
defendant,  testified: 

"A.  He  told  her  the  packing  plant,  a  very 
large  packing  plant  would  he  built  in  that 
neighborhood.  Q.  Did  he  point  out  where  the 
packing  plant  would  be  built?  A.  Yes,  sir.  Q. 
What  did  Mr.  Chew  say  to  your  mother  in  your 
presence  about  the  packing  plant?  A.  She  told 
him — she.  asked  him  if  he  knew. positively  that 
the  packing  plant  would  be  builC  She  knew  in 
his  business  he  would  know  the  truth  about  it, 
and  she  wanted  to  know  the  truth  about  it  Q. 
What  did  he  say?  A.  He  told  her  it  would 
positively  be  built ;  he  knew  and  understood  all 
the  things  and  knew  it  would  be  built  Q. 
What  was  said,  if  anything,  in  regard  to  the 
arrangements,  or  what  he  knew  of  the  arrange- 
ments, that  had  been  made  with  the  Development 
Company?  A.  He  said  he  knew  all  tbe  pai>ers 
had  been  signed  up  and  everything  would  be 
carried  out,  and  it  would  be  built  within  six 
months.  Q.  Now,  do  you  remember  any  further 
discussion  about  the  packing  plant  there  than 
you  have  detailed?    A.    She  told  him  that— well. 
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she  wanted  to  know  tbe  truth  about  it,  that  she 
placed  all  of  her  confidence  in  him  for  the  truth 
of  the  matter.  Q.  Well,  give  the  language  in 
regard  to  the  packing  plant  as  near  as  you  re- 
member it.  A.  She  asked  him — I  can't  give  the 
language.  He  told  her  it  would  be  built  within 
six  months ;  he  knew  it  to  be  a  positive  fact ; 
all  the  papers  had  been  signed  up  with  the  De- 
velopment Company  and  it  would  be  built  She 
told  him  all  her  confidence  was  placed  in  him. 
•  •  *  He  told  her  a  steel  and  wire  factory 
would  be  built  in  that  neighborhood.  Q.  Did  he 
say  whereabouts?  A.  He  didn't  tell  the  exact 
location,  but  from  his  conversation  we  supposed 
it  would  be  built  out  there.  Q.  In  the  neighbor- 
hood of  the  lots?  A.  In  the  neighborhood  of 
the  lots  and  packing  plant  Q.  Wag  there  any 
other  statements  made  about  improvements  or 
purchases  that  had  been  made,  if  you  remem- 
ber? A.  He  told  of  several  lots  that  had  been 
bought  and  residences  to  be  built,  one  of  H.  T. 
Douglas'  residence  to  be  in  the  neighborhood. 
'}.  Where  was  H.  T.  Douglas'  residence?  A. 
ust  across  the  street.  Q.  In  the  immediate 
neighborhood  of  the  property?  A.  Yes,  sir; 
just  across  the  street  Q.  Did  he  say  anything 
about  any  sales  having  been  made?  A.  He  said 
the  Kirst  place  had  been  sold,  the  Development 
Company  bad  bought  that  for  $45,000,  and  lota 
were  being  sold  aU  around.  Q.  Where  was  the 
Kirst  place?  A.  It  was  to  the  east,  nearer 
town.  Q.  Now,  Miss  Huggins,  you  remember 
anytliing  about  any  statements  made  there  about 
the  Development  Company  having  bought  prop- 
erty in  that  neighborhood?  A.  Yes,  sir;  tbe 
Development  Company  bought  the  Kirst  place. 
Q.  Any  other  property?  A.  They  bought  up 
several  lots  and  paid  $35,000.  Q.  xou  say  they 
paid  $35,000.  You  know  where  those  lots  were? 
A.  It  was  about  a  block  west  and  several  blocks 
'down  south.  Q.  From  where  your  mother  was 
about  to  buy?  A.  From  where  w?  bought.  Q. 
Now,  what  did  your  mother  say  after  Mr.  Chew 
made  those  statements  to  her  about  what  she 
wanted  to  do  about  tbe  property?  A.  Well,  it 
was  getting  late,  and  we  asked  to  be  taken  home, 
and  on  the  road  home  she  told  bim  she  would 
let  him  know  in  the  morning ;  she  didn't  know 
at  tbe  time  whether  they  would  take  them  or 
not,  and  would  let  him  know  in  the  morning 
whether  she  would  take  them  or  not  Q.  You 
know  what  experience  your  mother  bad  had  in 
buying  or  selling  real  estate?  A.  She  had  none 
whatever.  Q.  You  lived  at  home  with  your 
mother  up  to  that  time,  had  you?  A.  Yes,  sir. 
Q.  All  of  your  life?  A.  Yes,  sir.  Q.  How  old 
were  you.  Miss  Huggins,  at  that  time?  A. 
About  19.  I  was  19.  Q.  You  was  about  19 
years  old?  A.  Yes,  sir.  Q.  And  you  say  your 
mother  at  that  time  had  not  had  any  experience 
in  dealing  in  real  estate?  A.  No,  sir.  Q.  Now, 
you  know  whether  she  so  stated  to  Mr.  Chew? 
A.  She  told  him  she  had  bad  no  business  af- 
fairs at  all  and  she  depended  on  him  altogether. 
Q.  At  that  time  did  you  know  wbat  business 
Mr.  Chew  was  engaged  in,  or  what  he  had  been 
engaged  in  ?  A.  Yes,  sir ;  I  knew  he  was  with 
Lambard  &  Hart  in  the  real  estate  business." 

Charles  Kirst  also  testified  that  the  Devel- 
opment Company  had  not  paid  him  $40,000 
for  his  property;  that  they  offered  to  buy 
bis  place  for  $36,000  on  long-time  payments, 
and  he  would  not  accept  it,  and  no  bona  fide 
sale  had  ever  been  made.  He  also  testified 
that  none  of  these  improvements  had  been 
made.  A  wire  and  steel  plant  bad  been  built 
In  tbe  other  side  of  the  city,  about  a  mile 
and  a  half  from  this  property,  and  on  tbe 
other  side  of  tbe  business  district  of  the 
city;  but  none  of  the  improvements  talked 
of  bad  been  made. 

W.  F.  Huggins  testified  that  he  had  given 


to  Mr.  Chlsum,  plaintiff  in  tbe  case,  an  offer 
to  rescind  his  contract,  and  that  Chlsum  re- 
fused, and  that  he  did  not  tender  bim  fbr- 
mally  a  deed  for  tbe  reason  tbat  he  tboaght 
it  would  be  useless,  inasmuch  as  Mr.  CbLsom 
had  told  bim  tbat  be  would  not  accept  It. 

"Q.  At  that  time  you  told  him  you  would  deed 
it  back  to  him?  A.  Yes,  sir.  Q.  And  he  told 
you  he  didn't— wouldn't  accept  it?  A.  Yes,  sir. 
Q.  And  after  he  told  you  he  wouldn't  accept  it, 
you  didn't  think  it  was  necessary  to  make  out  a 
formal  deed?     A.  No,  sir." 

J.  H.  Maxey  testified  tbat  tbe  Iota  were, 
at  tbe  time,  of  the  reasonable  value  of  $2  a 
foot,  or  tbe  entire  tract  purcUased  would  be 
of  the  value  of  $100. 

W.  C.  Chlsum,  the  plaintiff,  testified  that 
he  sold  this  property  to  Mrs.  Huggins  for 
$11  a  foot 

"Q.  Now,  how  much  per  foot  did  you  get  for 
the  property  yon  sold  to  Mrs.  Huggins?  A. 
Eleven  dollars." 

Mr.  Chew,  tbe  agent  of  defendant,  testified: 
"Q.  What  representation  did  she  make  to  you 
with  reference  to  her  reposing  special  confidence 
in  you,  with  reference  to  your  advice  to  her  as 
to  purchasing  this  property?  A.  Mrs.  Hug- 
gins, to  the  best  of  my  recollection,  made  some 
remark  to  Mr.  Lambard  and  myself  as  to  the 
confidence  she  had  in  us  as  real  estate  men  gen- 
erally, and  said  she  was  dependmg  upon  as  to 
sell  the  property  for  a  profit;  that  she  was  not 
bu^ng  it  to  hold,  but  to  selL  •  •  •  In  my 
opinion,  the  packing  house  and  other  develop- 
ments were  discussed,  and  I  am  of  the  opinion 
that  Mrs.  Huggins  was  told  that  the  property 
was  worth  the  money  whether  the  packing  plant 
was  built  or  not.  Q.  Who  told  her  so?  A.  I 
probably  stated  it  m^rselL  Q.  Yon  told  her  this 
while  you  were  acting  as  agent  for  Lamlwrd 
ft  Hart  and  while  you  were  trying  to  make  a 
sale  of  this  property?  A.  Yes,  sir.  Q.  Your 
main  object  was  to  sell  real  estate  to  whonaever 
you  could  and  get  your  pay  for  it  for  wliatever 
price  you  could  get?  A.  That  was  my  business 
at  the  time." 

Tbe  plaintiff,  Chlsum,  testified  that  be 
listed  bis  property  with  Lambard  &  Hart  for 
sale,  and  that  they  represented  bim  in  mak- 
ing the  sale;  ttiat  he  personally  took  no 
part  in  the  matter  and  knew  nothing  about 
it,  but  that  he  accepted  tbe  proceeds  of  tbe 
sale. 

At  tbe  close  of  tbe  defendant's  testimony, 
she  tendered  to  tbe  plaintiff  a  deed  reconvey- 
ing  the  property  to  bim,  and  also  return  of 
the  abstract  delivered  by  the  plaintiff  to 
the  defendant,  and  offered  to  pay  all  expenses 
of  recording  said  papers  and  bringing  sucb 
abstract  down  to  date,  and  to  pay  all  other 
expenses  that  the  court  might  find  it  neces- 
sary to.  put  tbe  parties  in  status  quo,  and 
deposited  said  deed  and  abstract  witli  tbe 
court  to  carry  out  tbe  tender  made  In  the  de- 
fendant's answer  and  cross-petition. 

The  plaintiff  testified,  in  substance,  tbat 
tbe  agents  making  tbe  sale  represented  bim. 
but  he  personally  took  no  part  in  tbe  transac- 
tion, except  to  make  tbe  conveyance  and  ac- 
cept tbe  proceeds  of  tbe  sale.  At  tbe  close 
of  tbe  testimony,  the  defendants  tendered  to 
plaintiff  a  deed  to  tbe  lots,  and  also  a  re- 
turn of  tbe  abstract,  with  charges  for  record- 
ing the  deed  and  completing  abstract  to  date. 
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which  deed  and  abstract  were  deposited  witli 
the  clerk  of  the  court ;  and  tendered  all  other 
things  necessary  to  do  complete  equity  be- 
tween the  parties. 

The  question  of  the  truth  or  falsity  of  the 
statementa  and  representations  of  the  agent 
In  making  the  sale  was  passed  upon  by  the 
Jury  by  their  verdict  against  the  plaintitT. 
The  verdict  was  approved  and  adopted  by  the 
trial  court,  and,  upon  a  careful  consideration 
of  the  entire  record,  we  fully  approve  the 
findings  of  facts  in  that  particular. 

Xbe  more  serious  question  is:  Are  these 
facts  sufficient  In  law  to  sustain  the  judg- 
ment? Plaintiff  in  error  relies  upon  the  oft- 
quoted  and  many-times  perverted  proposition 
that  "trade  talk,"  "false  statements  as  to  val- 
ue," "prices  oftered  and  rejected,"  "general 
glowing  and  roseate  envlronmeuts,"  prospects 
of  improvements,  Increase  in  values,  and  all 
such  matters  so  common  with,  and  useful  to 
the  "blue  sky  shark,"  to  be  fraudulent  in  law, 
must  relate  to  a  present  or  past  state  of  facts, 
and  that  relief  cannot  be  obtained  by  the 
victim  for  a  failure  of  such  false  representa- 
tions and  promises  to  materialize,  and  espe-* 
dally  for  failure  of  third  parties  to  make  im- 
provements which  the  vendor,  as  an  induce- 
ment to  the  sale,  said  would  be  made;  and 
also  that.  In  matters  of  opinion,  if  the  vendor 
makes  representations  as  of  his  personal 
knowledge,  if  he  in  fact  believes  them  to  be 
true,  and  they  are  not  made  with  the  inten- 
tion to  deceive,  it  does  not  amount  to  a  fraud, 
although  the  statements  in  fact  were  false. 
The  trouble  with  plalntlfTs  contention  in  this 
behalf  is  that  his  premises  stated  do  not  quite 
come  up  to  the  facts  relied  on  herein  by  the 
defendants.  In  this  cause  the  plaintiff  testi- 
fied, speaking  of  the  lots,  that  the  agent  said: 
"You  needn't  worry  about  it  I  guarantee 
I  will  sell  them  Inside  of  30  days  for  $1,200," 
and  "He  said  the  packing  plant  will  be  built ; 
I  know  it  will  be."    She  also  testified : 

"WelL  I  asked  him  if  he  knew  for  certain  the 
plant,  tne  packing  plant,  was  to  be  built,  and 
he  said  he  did^  and  I  said  if  he  didn't  know 
for  certain  I  didn't  want  to  buy,  I  didn't  have 
the  money  to  make  any  second  payment,  and 
he  said  he  certainly  knew  what  he  was  talking 
about,  it  would  be  built.  I  relied  on  him  and 
supposed  he  represented  an  honest  firm. 
*  *  *  I  told  him  I  would  depend  on  what 
,  he  said  to  be  true.  I  wouldn't  buy  on  that  con- 
'  sideration  unless  I  understood  he  knew  what 
he  was  talking  about.  That  was  the  only  rea- 
son I  was  buying.  It  was  on  the  strength  of 
his  saying  the  plant  would  be  built  •  •  •  I 
said  I  took  what  he  said  to  be  true,  and  if  I 
took  the  lots  it  would  be  on  the  strength  of 
what  he  told  me— the  plant  would  be  built" 

Miss  Hugglns  testified,  speaking  of  the 
same  matters: 

"Q.  What  did  Mr.  Chew  say'  to  your  mother 
in  your  presence  about  the  packing  plant?  A. 
She  told  him — she  asked  him  if  he  knew  jpositive- 
ly  that  the  packing  plant  would  be  bunt  She 
knew  in  his  business  he  would  know  the  truth 
about  it,  and  she  wanted  to  know  the  truth 
about  it  He  said  he  knew  all  the  papers  had 
been  signed  up  and  everything  would  be  carried 
out,  and  it  would  be  built  within  six  months. 
She  told  him  that— well,  she  wanted  to  know  the 


truth  about  it,  that  she  placed  all  of  her  confi- 
dence in  him  for  the  truth  of  the  matter." 

The  testimony  shows  that  the  same  positive 
statements  of  fact,  and  assurance  of  personal 
knowledge,  were  made  by  the  agent  in  refer- 
ence to  the  value,  and  sale  and  purchase,  of 
other  property  in  the  nelghtwrhood  of  these 
lots,  at  exorbitant  prices ;  all  of  which  were 
false,  and  either  known  by  the  agent  to  be 
fahse,  or  else  made  with  absolute  indifference 
as  to  whether  they  were  false  or  not  Nor 
were  they  statements  of  a  future  speculative 
nature.  They  were  xtositire  statements  of 
material  existent  facts. 

[1-3]  In  the  case  of  Preseott  et  al.  v.  Brown, 
30  Okl.  428-432,  120  Pac.  991,  992,  the  same 
questions  were  Involved,  and  a  long  line  of 
authorities  collated  by  Judge  Robertson,  and 
in  whi(di  he  rendered  a  well-considered  and 
able  opinion,  which,  to  our  mind,  fully  sus- 
tains the  contentions  of  defendant  herein,  as 
follows: 

"As  will  be  seen,  the  objections  challenge  the 
sufficiency  of  defendant's  amended  answer,  all 
raising  the  same  question,  and  we  will  consider 
them  together.  The  part  of  the  amended  an- 
swer which  plaintiffs  in  error  contend  does  not 
state  any  defense  is  found  in  the  third  paragraph 
of  second  defense,  and  relates  to  representations, 
statements,  and  matters  ot  opinion  of  Thorpe 
and  White,  and,  as  arranged  by  counsel  for 
plaintiffs  in  error,  may  be  stated  as  follows: 
First,  'matter  of  opinion' ;  second,  'dealer's 
talk' ;  third,  'representation  as  to  value' ;  fourth, 
'statements  of  price  which  he  has  given  or  been 
offered  for  it' 

"Counsel  for  plaintiffs  in  error  contend,  and . 
want  this  court  to  uphold  them  in  this  conten- 
tion, that  the  allegations  of  the  defendant's 
amended  answer,  all  of  which  for  the  purpose  of 
the  demurrer  and  other  motions  are  taken  as 
true,  are  simply  expressions  of  opinion,  dealers' 
talk,  representations  as  to  value,  etc.,  which, 
even  though  they  be  false  and  were  known  to  be 
false  by  Thorpe  and  Wlhite  when  made,  and 
were  made  for  the  sole  and  express  purpose  of 
selling  the  patent  right,  and  made  to  deceive, 
and  did  deceive,  the  defendant,  yet  should  be  as- 
sumed by  the  court  to  be  made  always  by  per- 
sons holding  property  for  sale,  and  that  any  pur- 
chaser who  confides  in  such  statements  shoald 
be  considered  by  the  court  too  careless  of  his 
own  interests  to  be  entitled  to  any  relief,  and 
that  therefore  said  amended  answer  is  insuffi- 
cient in  law,  and  that  the  court  below  erred  in 
refusing  plaintiffs  in  error  the  relief  sought  by 
the  demurrer,  etc.  Such  doctrine  may  be  tb^ 
law  in  some  states,  and  possibly  obtains  to  some 
degree  in  this  state;  but  the  trend  of  modern 
decisions  is  that  where  a  contract  is  induced  by 
false  representations  as  to  material  existent 
facts,  which  are  made  with  the  intent  to  deceive, 
and  upon  which  plaintiff  relied,  and  was  there- 
by deceived,  it  is  no  defense  to  an  action  for 
rescisNOUj  or  for  damages  arising  out  of  deceit, 
or  to'  avoid  a  contract,  that  the  party  to  whom 
the  representations  were  made  might  with  dili- 
gence have  discovered  their  falsity,  and  that 
he  made  no  searching  inquiry  into  nets. 

"In  20  Cyc.  53,  it  is  said :  'General  assertions 
or  expressions  of  a  vendor  in  commendation  of 
his  land  or  wares— commonly  called  "dealer's 
talk"— are  generally  held  to  fall  within  the  rule 
under  discussion,  and  thus  to  constitute  no 
grounds  for  an  action  of  deceit  Statements 
merely  descriptive  of  the  operation  and  utility 
of  an  invention  or  patented  article  are  general- 
ly regarded  as  mere  expressions  of  opinion,  or 
"dealer's  talk,"  upon  which  a  purchaser  can- 
not safely  rely ;  and  even  a  misrepresentation 
that  experiments  have  been  made  with  the  in- 
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vention  aad  have  proved  successful  has  been 
held  to  be  merely  an  expression  of  opinion  and 
so  not  actionable,  although  ppt  in  the  form  of 
a  statement  of  a  past  fact.'  But,  as  is  suggested 
by  counsel  for  the  defendant,  the  balance  of  that 
text  reads  as  follows:  'But  the  decisions  in 
cases  of  this  character  are  not  wholly  consist- 
ent, and  representations  very  similar  to  those 
just  indicated  have  been  held  to  be  sufficient 
to  ground  an  action  for  deceit  as  false  state- 
ments of  fact.'    •    •    • 

"In  Pierce  v.  Wilson,  84  Ala.  596,  it  is  «ald: 
'But  a  gross  misrepresentation  of  the  capacity 
of  a  machine  and  the  success  in  selling  and  oper- 
ating it,  of  which  the  purchaser  was  ignorant, 
has  been  held  sufficient  to  warrant  the  rescisrion 
of  the  contract  induced  thereby.' 

"On  page  32  of  20  Cyc,  we  find  the  following: 
'It  is  dimcalt  to  draw  a  line  beyond  which 
human  credulity  cannot  go,  especially  in  specu- 
lations in  mining  stocks.  It  the  representations 
were  so  extravagant  that  sensible,  cautious  peo- 
ple would  not  nave  believed  them,  that  is  a 
proper  consideration  for  the  jury  in  determining 
whether  the  plaintiff  believed  and  relied  upon 
them:  but  it  does  not  preclude  a  finding  that 
the  pLaintiS  did  so,  or  relieve  the  defendant  from 
liability  for  his  fraud,  if  he  committed  fraud. 
It  is  as  much  an  actionable  fraud  willfully  to 
deceive  a  credulous  person  with  an  improbable 
falsehood  as  it  is  to  deceive  a  cautious  and 
sagacious  person  with  a  plausible  one.  The 
law  draws  no  U^e  between  the  two  falsehoods. 
It  only  asks,  in  either  case,  was  the  lie  spoken 
with  intent  to  deceive  and  defraud,  and  was  the 
false  statement  believed,  and  money  paid  on  the 
faith  that  it  was  true?  These  questions  are  for 
the  jury.' 

"The  statement  as  made  by  Thorpe  and  White 
that  Ferguson,  a  man  well  known  to  the  de- 
fendant and  in  whose  business  ability  she  had 
great  confidence,  was  in  Kansas  City  at  that 
time  organizing  a  corporation  for  the  purchase 
of  all  the  territory  in  the  United  States  for  $35,- 
000  or  $40,000,  was  certainly  a  statement  of 
a  material  existent  fact,  and  not  an  expression 
of  an  opinion  or  representation  as  to  value. 
'Statements  by  a  vendor  that  a  third  person 
has  offered  him  a  certain  sum  for  the  property 
is  a  statement  of  a  material  fact  affecting  the 
value  and  may  form  the  basis  for  an  action  of 
deceit'  20  Cfyc.  59.  'In  cases  where  positive 
fraudulent  misrepresentations  have  been  made 
by  the  vendor,  the  modem  cases  show  a  strong 
tendency  either  to  relax  the  doctrine  of  caveat 
emptor,  or  to  refuse  to  extend  it  further  than  it 
has  been  carried  by  previous  decisions,  even 
with  respect  to  "dealer  s  talk" ;  the  courts  tak- 
ing the  view  that  a  vendor,  fuilty  of  a  false- 
hood made  with  intent  to  deceive,  should  not  be 
heard  to  say  that  the  purchaser  ought  not  to 
have  believed  him.'  20  Cyc.  62,  and  the  long 
line  of  authorities  there  cited.  'A  contract  ob- 
tained by  the  fraudulent  representations  or  con- 
duct of  one  of  the  parties  thereto  cannot  be 
enforced  if  it  satisfactorily  appears  that  the  par- 
ty seeking  a  rescission  has  been  misled  in  regard 
to  a  material  matter  by  such  representation  or 
conduct  to  his  injury.'  Coolidge  v.  Goddard,  77 
Me.  578,  1  Atl.  831 ;  Schneider  v.  Foote  (C.  C.) 
27  Fed.  581 ;  Seeley  v.  Heed  (C.  C.)  25.  Fed. 
361 ;  Mills  v.  Collins,  67  Iowa,  164,  25  N.  W. 
109.  'Where  a  person  positively  makes  false 
'representations  as  an  inducement  for  another 
to  contract  with  him,  and  such  person,  relying 
wholly  upon  such  false  representations,  enters 
into  a  written  contract,  the  contract  is  voidable 
for  fraud,  although  the  false  representations 
were  innocently  made.'  28  Kan.  617,  WIckham 
V.  Grant.    •    *    * 

"In  Bigelow  on  Frauds,  p.  524,  is  found  the 
following:  'If  the  representations  were  of  a 
character  to  induce  action,  and  did  induce  it, 
that  is  enough.  It  matters  not,  it  has  well  been 
declared,  that  a  person  misled  may  be  said,  in 
some  loose  sense,  to  have  been  negligent  (in 
reality,  negligence  ia  beside  the  case  where  the 


misrepresentation  was  calculated  to  mislead,  and 
did  mislead) :  for  it  is  not  just  that  a  man  who 
has  deceived  another  should  l>e  permitted  to 
say  to  him,  "Tou  ought  not  to  have  believed  or 
trusted  me,"  or,  "You  were  yourself  guilty  of 
negligence.'  This  indeed  appears  to  l>e  true 
even  of  cases  in  which  the  injured  party  liad  in 
fact  made  a  partial  examination.'  And  in 
Strand  v.  Griffith,  97  Fed.  864,  38  a  C.  A.  441, 
it  is  said:  'The  rule  of  caveat  emptor  is  not 
founded  on  a  hirii  standard  of  morals,  bat  it  ia 
no  longer  a  shield  and  protection  to  the  deliber- 
ate frauda  and  cheats  of  sharpers.' 

"These  authorities  amply  sustain  the  rule 
contended  for  by  defendant  in  error  that  where 
a  party  was  induced  to  make  and  enter  into  « 
contract  by  the  false  and  fraudulent  representa- 
tions of  material  existent  facts,  which  were 
made  for  the  purpoa^  of  deceiving  the  party,  the 
contract  may  be  avoided,  and  this  doctrine  lias 
also  been  enunciated  by  decisions  of  our  own 
Supreme  Court,  especiaUy  in  ttie  case  of  Gilpin 
V.  Netograph  Machine  Co.  et  aL,  25  OU.  40S, 
108  Pac.  382,  2»  L.  B.  A.  (N.  S.)  477.    •    •    • 

"Bigelow  on  Xtaada,  vol  1,  page  S23,  lay* 
downs  the  rule  as  follows:  'Recent  authority 
has,  however,  gone  far  towards  settling  the 
n.atter  right  in  principle.  The  proposition  has 
now  become  widely  accepted,  at  law  as  well  as 
in  equity,  at  least  as  general  doctrine,  that  a 
man  may  act  upon  a  positive  representation  of 
fact,  notwithstanding  the  fact  that  the  means 
of  knowledge  was  specially  open  to  him,  al- 
though he  had  legal  notice  of  the  real  state  of 
things.  It  may  be  improbable  that  a  man  witli 
the  truth  in  reach  should  accept  a  reoresentatioa 
made  in  regard  to  it,  but  the  improoability  can 
be  no  more  than  a  matter  of  fact.' 

"In  Fargo  Gas  *  Coke  Go.  t.  B>irgo  Gas  de 
Elect  Co..  4  N.  D.  219.  59  N.  W.  1066.  37  U  R. 
A.  503,  a  well-considered  case  involving  a  dis- 
cussion of  thisidentical  question,  the  court  in 
closing  said:  'The  unmistakable  drift  is  toward 
the  just  doctrine  that  the  wrongdoer  cannot 
shield  himself  from  liability  by  asking  the  law 
to  condemn  the  credulity  of  his  victim.  Tha 
general  rule  is,  and  upon  principle  must  be,  that 
the  question  is  one  of  reliance  by  the  buyer  upon 
the  false  statement  of  the  seller.  Whether  it 
was  wise  for  him  to  rely  upon  it  whether  be 
was  prudent  in  so  doing,  whether  he  is  not 
chargeable  with  neKli^nce  in  a  certain  sense 
in  not  investigating  these  inquiries,  are  in  gen- 
eral immaterial,  provided  the  purchaser  has  in 
fact  been  deceived.  The  circumstances  under 
which  fraud  is  accomplished  are  ao  varied,  the 
nature  of  the  property  and  the  character  of 
the  misrepresentations  so  widely  different,  in 
different  cases,  that  it  is  unwise  to  attempt  to 
enunciate  with  precision  a  general  rule  by  which 
all  cases  shall  he  governed.'  " 

These  authorities,  supra,  seem  peculiarly 
applicable  to  the  facts  disclosed  bere,  and 
as  settled  by  the  verdict  of  the  Jury,  the 
effect  of  which  is  that  the  representations  of 
the  agents  of  plaintiff,  9s  to  the  future  pros- 
pects, present  conditions,  actual  value,  and 
general  environments  of  the  lots,  were  false, 
and  known  by  them,  at  the  time,  to  be  false, 
and  made  for  the  express  purpose  of  Induc- 
ing the  defendant  to  purchase  the  property 
at  a  price  far  in  excess  of  Its  actual  value, 
and  with  the  Iptcntlon  to  cheat  and  defraud 
her. 

Several  other  questions  are  presented  and 
argued  in  the'  briefs  of  counsel ;  but,  as  we 
view  the  case,  a  discussion  of  other  matters 
Is  unnecessary.  We  will  say,  however,  that 
we  have  considered  the  entire  record,  and 
are  of  opinion  that  no  error,  prejudicial  to 
the  rights  of  the  plaintiff,  was  committed  by 
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tbe  trial  court  The  evidence  reasonably 
tends  to  support  tbe  rerdict  of  the  Jury,  and 
the  judgment  ^ould  be  affirmed. 

PER  CURIAM.    Adopted  in  whole. 


(55  Okl.  Ug) 

METROPOLITAN  LIFE  INS.  CO.  v.  DUNN. 

(No.  .6555.) 
(Supreme  Court  of  Oklahoma.    Jan.  25,  1916.) 

(SyUahuM  by  the  Court.) 
Appeal  and  Ebbob  «=»773— Failubb  to  Fuji 

BBIEF— REVEBaAL. 

Where  defendant  in  error  has  not  filed  a 
brief,  or  oSered  an  excuse  for  such  failure,  and 
tbe  brief  of  plaintiff  in  error  appears  to  reason- 
ably sustain  the  assignments  of  error,  this  court 
will  not  search  tbe  record  for  grounds  upon 
which  to  sustain  the  judgment  rendered,  out 
will  reverse  the  case. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error^  Cent  Dig.  {f  8104,  810^110;  JDec.  Dig. 

«=773.] 

n 

Commissioners'  Opinion,  Division  Na  1. 
Error  from  Superior  Court,  Muskogee  Coun- 
ty ;  Farrar  L.  McCain,  Judge. 

Action  by  Junius  A  Dunn  against  the  Met- 
ropolitan Life  Insurance  Company.  Judg- 
ment for  plaintiff,  and  defendant  brings 
error.    Reversed  and  remanded. 

WUllam  J.  Tully,  of  New  York  City,  and 
B.  B.  Blakeney  and  J.  H.  Maxey,  Jr.,  both  of 
Muskogee,  for  plaintiff  in  error. 

COLLIER,  C.  This  action  was  brought  by 
defendant  in  error  against  plaintiff  in  er- 
ror on  a  policy  of  life  insurance  upon  tbe 
life  of  the  wife  of  defendant  In  error.  In 
which  said  poUcy  defendant  in  error  was 
named  aa  the  beneficiary.  Hereinafter  tbe 
parties  will  be  referred  to  as  tbey  were  In 
the  trial  court  The  execution  of  said  policy, 
payment  of  premium  thereon,  the  death,  and 
proper  proof  of  death  of  Insured,  were  ad- 
mitted. Defendant  filed  an  answer,  predi- 
cating Its  defense  upon  an  alleged  breach  of 
warranties  contained  In  tbe  application  made 
by  Insured  for,  and  also  embraced  in,  said 
policy,  and  offered  evidence  tending  to  sup- 
port its  contention.  By  agreement  the  case 
was  tried  to  the  court,  and  resulted  in  a 
Judgment  in  favor  of  plaintiff  in  the  sum 
of  $87.50,  to  which  defendant  duly  excepted. 
Defendant  within  tbe  statutory  time,  filed  a 
motion  for  new  trial,  which  was  overruled 
and  exceptions  saved.  To  reverse  said  Judg- 
ment this  appeal  is  prosecuted. 

Defendant  has  completed  Its  record  and 
filed  same  in  this  court,  and  has  filed  and 
served  a  brief  in  copipllance  with  tbe  rules 
of  this  court  Plaintiff  has  neither  filed  bis 
brief,  nor  offered  any  excuse  for  such  feiilure. 

We  have  examined  tbe  brief  of  defendant, 
and  find  that  it  appears  to  reasonably  sus- 
tain some  of  tbe  errors  assigned.  Under 
such  a  condition,  we  are  not  called  upon  to 
search  tbe  record  to  find  some  theory  up- 


oii  whlcb  tbe  Judgment  rendered  may  be 
sustained,  and  we  decline  to  do  so.  Taylor 
V.  J.  H.  Wade  &  Co.,  144  Pac.  569 ;  Bryan  v. 
State,  146  Pac.  32;  Durant  Nat  Bank  v. 
Cummins,  148  Pac.  1022;  Midland  Val.  Ry. 
Co.  V.  Horton,  149  Paa  131 ;  Lytle  v.  Roberts, 
151  Pac.  191;  Butler  ▼.  McSpadden,  26  Okl. 
465,  107  Pais.  170;  M..  K.  &  T.  Ry.  Co.  T. 
Long,  27  OkL  466,  112  Pac.  091. 

This  catise  sboidd  be  reversed  and  re- 
manded. 

PER  CURIAM.    Adopted  in  whole. 

(66  OkL  468> 

PARKER  GORDON  CIGAR  CO.  y.  FIRST 

NAT.  BANK  OF  CLARBMORE. 

(No.  6209.) 

(Snpreme  Conrt  of  Oklahoma.    Jan.  18,  1916. 

Rehearing  Denied  Feb.  i6,  1916.) 

(ByXlabut  by  the  Court.) 

1.  CONTBACTS  €=129  —  VAMDITT  —  PUBLIC 
POUCT— ASSIORMENT  FOB  BENEFIT  OF  CSKIH 
ITOBS. 

A  contract  entered  into  between  a  national 
bank  and  an  insolvent  merchant  who  has  made 
a  general  assignment  for  the  t>enefit  of  all  of 
his  creditors — tbe  bank  being  the  largest  creditor 
— that  the  bank  would  take  over  the  stock  of 
merchandise  and  pay  all  creditors'  claims  on 
condition  that  the  merchant  would  induce  the 
district  court  to  accept  the  resignation  of  the 
assignee,  who  bad  qualified,  and  appoint  a  per- 
son to  be  named  by  the  bank,  is  not  void  as 
against  public  policy. 

[Ed.  Not&— For  other  cases,  see  Contracts, 
Cent  Dig.  §g  616-^32;    Dec.  IHg.  «8=>129.] 

2.  Banks  and  Banking  9=3280 — Contbact— 
LiABiUTT  of  Bank. 

A  petition  by  a  creditor  alleging  the  making 
of  such  contract,  and  ttiat  the  resignation  of 
the  one  assignee  had  been  accepted,  and  the  oth- 
er had  been  appointed,  and  that  the  bank  had 
taken  the  stock  of  merchandise,  and  upon  de- 
mand had  refused  to  pay  the  claim  of  tbe  plain- 
tiff, setting  out  the  amount  due  and  owing, 
states  a  good  cause  of  action  against  the  bank. 

[Ed.  Note.— For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  §{  1072-1074;    Dec.  Dig, 

e=>28ori 

Commissioners'  Opinion,  Division  No.  2. 
EJrror  from  District  Court,  Rogers  County; 
T.  L.  Brown,  Judge. 

Action  by  the  Parker  Gordon  Cigar  Com- 
pany against  the  First  National  Bank  of 
Claremore.  Judgment  for  defendant  and 
plaintiff  brings  error.  Reversed  and  remand- 
ed, with  directions. 

W.  H.  Bassmann,  of  Claremore,  for  plain- 
tiff in  error.  J.  I.  Howard,  of  Oklahoma 
City,  and  C.  B.  Holtzendorff,  of  Claremore, 
for  defendant  in  error. 

GALBRAITH,  C.  Action  was  commenced 
In  tbe  trial  court  for  balance  due  upon  an 
account  for  goods,  wares,  and  merchandise, 
sold  and  delivered.  There  was  a  demurrer 
to  tbe  petition  whlcb  was  sustained  by  tbe 
court  and,  tbe  defendant  electing  to  stand 
upon  its  petition,  judgment  was  rendered 
against  tbe  plaintiff  for  costs.     From  that 


4=!3For  other  cases  see  same  topic  and  KBY-NUMBBR  in  all  Kej-Nombered  Digests  and  IndezM 
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Judgment  an  appeal  has  been  prosecuted  to 
this  court  - 

[1,  2]  There  Is  only  one  assignment  of  er- 
ror, namely,  that  the  court  erred  In  sustain- 
ing the  demurrer  to  the  plaintiff's  petition. 
The  petition,  in  substance,  alleged  that  the 
plaintiff  sold  certain  goods  to  the  Davis  Drug 
Company,  at  Claremore,  and  that  there  was 
a  balance  due  upon  this  account  of  $57.50, 
and  that  the  same  was  reduced  to  Judgment 
on  January  14,  1913;  tiat  that  judgment, 
together  with  costs  in  the  sum  of  $3,  is  still 
due  and  unpaid;  that  on  the  16th  day  of 
January,  1913,  the  defendant  in  error,  the 
,First  National  Bank  of  Claremore,  entered 
into  a  contract  with  the  Davis  Drug  Com- 
pany, whereby,  for  a  good  and  sufficient  con- 
sideration therein  set  out,  It  undertook  and 
agreed  to  pay.  and  discharge  all  of  the  ob- 
ligations of  said  Davis  Drug  Company ;  that 
demand  had  been  made  upon  the  bank  and 
payment  had  been  refused.  The  contract  un- 
der which  the  liability  of  the  defendant  in 
error  is  alleged  reads  as  follows: 

"Exhibit  B. 
"This  contract  and  agreement  made  and  enter- 
ed Into  this  16th  day  of  January,  1913,  by  and 
between  the  first  National  Bank  of  Claremore, 
party  of  the  first  part,  and  Guy  M.  Davis,  party 
of  the  second  part,  both  of  ClaremorB,  Rogers 
county,  Oklahoma,  witnesaeth:  That  whereas 
the  said  party  of  the  second  part,  Guy  M.  Davis, 
has  heretofore  been  engaged  in  conducting  a  re- 
tail drug  business  in  the  city  of  Claremore,  Rog- 
ei-9  county,  state  of  Oklahoma,  the  same  bemg 
known  as  the  Davis  Drug  Company;  and  where- 
as the  said  Guy  M.  Davis  doing  business  as  the 
said  Davis  Drug  Company,  as  aforesaid,  has 
made  a  voluntary  assignment  for  the  benefit 
of  his  creditors,  naming  one  Kay  Haynes  a*- 
siguee ;  and  whereas  the  said  party  of  the  first 
part,  the  First  National  Bank  of  Claremore,  is 
the  largest  creditor  of  the  aforesaid  Davis  Drug 
Company;  and  whereas  the  said  party  of  the 
first  part  is  desirous  of  securing  ail  the  right, 
title  and  interest  of  the  said  Davis  Drug  Con^ 
pany :  It  is  therefore  agreed  and  understood 
by  and  between  the  parties  hereto,  in  consider- 
ation of  the  sum  of  one  doUar  and  other  valua- 
ble considerations,  as  follows ! 

"First.  That  the  party  of  the  second  part 
will  procure  the  resignation  of  the  above-named 
Ray  Haynes,  as  assignee  of  the  said  Davis  Drug 
Company,  and  procure  the  appointment  of  one 
B,  A.  Fatten,  as  assignee  of  the  said  Davis 
Drug  Company.  ,      .  ,.  ,     .^^ 

"Second.  And  that  after  having  oompUed  with 
the  above  and  foregoing  covenants,  said  party 
of  the  second  part  will  relinquish  any  and  all 
claim,  right  and  interest  in  and  to  all  the  goods, 
wares  and  merchandise  and  accounts  belonging 
to  the  said  Davis  Drug  Company,  except  such 
interest  as  the  said  Guy  M.  Davis  now  has  in 
certain  slot  machines  located  in  certain  parts  of 
said  county  of  Rogers,  state  of  Oklahoma.  And 
for  the  full  and  complete  performance  of  the 
above  and  foregoing  covenants,  and  in  considera- 
tion thereof,  the  party  of  the  first  part  agrees 
and  binds  itself  to  perform  the  following  cove- 
nants: 

"First  That  the  said  party  of  the  first  part 
will  satisfy  all  of  the  indebtedness  now  existing 
against  the  aforesaid  Davis  Drug  Company  and 
will  secure  and  turn  over  to  the  party  of  the 
second  part  releases  in  full  from  all  the  credi- 
tors of  the  said  Davis  Drug  Company,  including 
the  party  of  the  first  part. 

"Second.  That  said  party  of  the  first  part  fur- 
ther contracts  and   agrees  to  protect  and  se- 


cure the  said  party  of  the  second  part  against 
any  and  all  claims  of  the  creditors  of  the  said 
Davis  Drug  Company  against  the' interest  of  the 
said  Guy  M.  Davis  in  certain  slot  machines  lo- 
cated in  certain  portions  of  Rogers  county,  state 
of  Oklahoma,  and  guarantees  that  said  property 
or  interest  will  not  be  taken  to  satisfy  any  of 
the  creditors  of  the  said  Davis  Drug  OomMny, 
but  shall  be  preserved  to  the  said  Gay  M.  Da^is 
as  his  individual  property. 

"Third.  And  the  said  party  of  the  first  part 
agrees  to  pay  all  of  the  expenses  heretofore  bad 
in  the  matter  of  the  assignment  of  the  said  Guy 
M.  Davis,  doing  business  as  the  Davis  Drug 
Company,  as  aforesaid,  including  an  attorney's 
fee  of  one  hundred  and  fifty  dollars  due  Ki^ht 
&  Wills  for  making  said  assignment  said  one 
hundred  and  fifty  dollars  to  be  paid  to  the  said 
Kight  &  Wills  mimediately  upon  the  execution 
of  this  contract 

"Said  party  guarantees  that  the  attached  list 
is  a  fuil  and  complete  list  of  all  creditors  having 
cJaims  against  the  Davis  Drug  Company. 

"Witness  our  hands  this  16th  day  of  January. 
3913. 

"The  First  National  Bank,  by  C.  F.   Godbey. 

Cashier, 
"Party  of  the  first  part 
"Guy  M.  Davis, 

"Party  of  the  secumd  part" 

The  demurrer  to  the  petition  sets  out  a 
number  of  grounds,  but  it  was  sustained  by 
the  trial  court  on  the  fourth  ground,  which 
reads  as  follows: 

"That  the  defendant  admitting  the  execution 
of  said  contract  with  the  Davis  Drug  Company, 
then  the  defendant  says  that  said  contract  with 
the  Davis  Drug  Company  was  vend  as  b^ng 
against  the  policy  of  the  law,  and  was  not  en- 
forceable by  the  said  Davis  Drug  Company  or 
by  Guy  M.  Davis  doing  business  as  the  Davis 
Drug  Company,  and  is  therefore  void  and  not 
enforceable  against  the  defendant  herein:  the 
plaintiff  not  being  a  party  to  said  contract" 

The  Journal  entry  of  the  Judgment  reads. 
In  part  as  follows: 

"The  court  being  advised  in  the  premises  finds 
that  said  demurrer  should  be  sustained,  and  finds 
that  the  contract  attached  to  the  plaintifFs  bill 
of  particulars  as  'Exhibit  B'  is  void  as  con- 
trary to  law  and  public  policy,  and  cannot  be 
enforced  between  said  parties  thereto:  and  th« 
court  further  finds  that  said  contract  being  void 
as  contrary  to  public  policy  and  cannot  be  en- 
forced between  said  parties  thereto;  and  that 
the  court  further  finds  that  said  contract  bein? 
void  as  against  public  policy  confers  no  riehts  on 
the  plaintiff  herein,  and  the  court  finds  that 
said  demurrer  should  be  sustained,  and  it  is  so 
ordered." 

It  appears  from  the  record  that  the  Davis 
Drug  Company  was  engaged  in  the  retail 
business  at  the  city  of  Claremore,  and  that 
It  had  made  a  general  assignment  for  the 
benefit  of  ail  of  its  creditors  early  In  Janu- 
ary, 1913,  and  that  B.  Haynes  had  qualified 
as  assignee,  and  that  the  First  National  Bank 
of  Claremore  was  its  largest  creditor,  and 
that  the.  bank  had  entered  Into  an  agreement 
in  writing  with  the  Davis  Drug  Company  to 
take  over  its  stock  and  pay  all  of  its  debts, 
provided  the  bank  could  name  the  assignee. 
This  condition,  of  course,  necessitated  the 
securing  of  the  resignation  of  Mr.  Haynes 
and  the  consent  of  tie  district  court  to  the 
appointment  of  the  person  selected  by  the 
bank.  After  the  execution  of  this  written 
agreement  Mr.  Haynes  resigned  as  assipiee. 
and  a  Mr.  Patton,  the  person  named  by  the 
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bank,  was  appointed  and  qualified,  and  the 
bank  obtained  the  stock  of  goods  of  the  Da- 
vis Drug  Company.  It  appears,  however, 
that  when  the  plaintiff  in  error,  a  creditor  of 
the  Davis  Drug  Company,  asked  the  bank  to 
pay  Its  claim,  the  bank  refused,  and  denied 
liability,  and  when  sued  interposed  the  ob- 
jection that  its  contract  with  the  Davis  Drug 
Company  was  against  public  policy  and  void, 
and  that  it  therefore  was  not  enforceable  by 
the  drug  company  or  any  of  its  creditors. 
This  was  the  view  taken  by  the  trial  court  in 
sustaining  the  demurrer  to  the  petition. 

It  is  urged  on  behalf  of  the  plaintiff  in  er- 
ror that  this  was  an  erroneous  view  of  the 
law;  that  there  is  nothing  in  the  contract  be- 
tween the  bank  and  the  drug  company  that 
involved  moral  turpitude,  or  that  provided 
for  doing  anything  immoral  or  illegal,  or  in 
any  way  contravened  public  policy ;  that  the 
subject  of  the  contract  was  a  proper  and 
legitimate  subject  of  contract,  and  that  the 
bank  had  voluntarily  entered  into  the  con- 
tract and  had  taken  Its  benefits  and  should 
not  be  relieved  from  its  burdehs;  that  the 
bank  had  agreed  for  a  valuable  consideration 
to  pay  the  claim  of  the  plaintiff  in  error,  and 
it  should  not  be  relieved  from  this  obligation. 

On  the  other  hand,  it  is  argued  by  the  de- 
fendant in  error  that  under  the  statute  the 
control  of  the  assignee  was  placed  entirely 
with  the  district  court;  that  the  assignee 
was  appointed  by  the  court  and  could  not  be 
removed  without  the  consent  of  the  court; 
and  that  the  agreement  set  out  bound  the 
drug  company  to  secure  the  resignation  of 
the  assignee  and  to  induce  the  district  Judge 
to  appoint  another  assignee;  and  that  this 
carried  with  It  an  obligation  to  unduly  in- 
fluence the  court  in  its  official  acts,  and  the 
contract  or  agreement  was  for  that  reason 
contrary  to  public  policy  and  void. 

It  does  not  seem  that  the  contract  called 
for  the  exercise  of  any  improper  influence  on 
the  court  in  securing  the  resignation  of  one 
assignee  and  the  appointment  of  another. 
There  was  no  moral  turpitude  Involved  in 
the  fact  that  the  bank  made  its  proposal  con- 
ditional upon  the  appointment  of  an  assignee 
to  be  named  by  it,  although  this  condition 
contemplated  a  request  to  the  Judge  of  the 
district  court  to  accept  the  resignation  of 
the  assignee  who  had  qualified,  and  the  ap- 
pointment of  a  person  to  be  nominated  as 
bis  successor.  The  reasons  why  the  bank 
made  this  condition  do  not  appear.  It  may 
have  been  made  for  the  reason  that  an  offi- 
cer of  the  bank,  if  appointed  assignee,  would 
administer  the  trust  gratuitously  and  thus 
save  to  the  estate  the  statutory  fees  allowed 
to  assignees.  Whatever  the  reason  for  the 
condition  may  have  been,  it  appears  that  the 
Judge  recognized  the  propriety  of  the  sugges- 
tion and  acceded  to  the  same  and  accepted 
the  resignation  of  Mr.  Haynes  and  appointed 
the  person  named  by  the  bank  as  assignee. 
This  action  on  the  part  of  the  court  and  the 
parties  In  interest   was  entirely  consistent 


with  good  faith  and  honesty  and  integrity 
of  purpose  of  all  parties  concerned. ' 

The  line  of  authorities  cited  by  the  de- 
fendant in  error  to  the  eCT^ct  that  contracts 
made  with  a  view  of  securing  the  appoint- 
ment of  some  one  to  an  office,  or  to  exercise 
influence  in  securing  legislation,  or  to  influ- 
ence Judicial  decisions,  are  void,  have  no 
application  to  the  case  at  bar.  All  of  that 
class  of  cases  involve  agreements  in  which 
moral  turpitude  appears,  and  in  which  im- 
proper Influence  is  expected  to  be  used.  The 
case  at  bar  is  not  that  character  of  case. 

A  case  very  much  In  point,  and  applying 
the  controlling  rule,  is  that  of  Banmhoff  v. 
Oklahoma  City  Electric,  Gas  &  Power  Co., 
14  OkL  127,  77  Pac.  40.  In  that  case  Baum- 
hoff  entered  into  a  contract  with  the  Okla- 
homa City  Electric,  Gas  ft  Power  Company 
for  the  purchase  of  its  property  and  fran- 
chise, provided  that  certain  amendments  to 
the  franchise  of  the  company,  to  be  agreed 
upon,  should  be  passed  by  the  city  council 
of  Oklahoma  City.  The  changes  agreed  up- 
on were  voted  by  the  city  council,  but  wheK 
the  contract  was  sought  to  be  enforced  the 
same  objection  was  made  to  that  contract 
that  is  urged  to  the  one  in  the  case  at 
bar,  and  the .  court  answered  the  argument 
as  follows: 

"Can  it  be  rightfully  said  that,  because  the 
validity  of  this  contract  depended  upon  legisla- 
tive action,  there  was  in  It  therefore  an  induce- 
ment to  corrupt  the  city  council  by  improper 
means,  and  it  is  therefore  void?  We  think  not. 
If  such  a  rule  could  be  applied  in  this  instance, 
then  improper  motives  could  be  charged  to  every 
application  for  a  franchise  right.  The  plaintiff 
bas  not  here  imposed  upon  tbe  defendant  a 
requirement  to  do  anything  .ot  the  kind.  He 
has  simply  said,  'I  will  take  your  property  at  a 
given  price  if  your  franchises  tire  amended  in  a 
manner  to  be  agreed  upon.'  Such  a  contract  of 
purchase  and  sale  does  not  contain  tbe  elements 
which  the  courts  have  held  to  be  illegitimate, 
because  subversive  of  sound  morals.  To  be  so 
subversive  requires  something  more  than  such 
an  a^eement. ' 

And  again  the  court  said: 

"This  proposition  of  the  defendants  to  sell 
their  plant  with  franchises  amended  so  as  to 
satisfy  the  plaintiff  as  a  purchaser,  the  amend- 
ments being  a  condition  precedent  to  the  plain- 
tiff's liability  in  accepting  the  defendant's  prop- 
osition, was  a  legitimate  subject  of  contract  and 
agreement,  and  does  not,  on  the  face  of  it,  im- 
port corrupt  or  illegal  action  by  either  party." 

So  in  t)ie  case  at  bar  the  agreement  between 
the  drug  company  and  the  bank  that  the 
bank  would  take  over  the  stock  of  the  drug 
company  and  pay  all  of  its  debts,  provided 
the  court  would  agree  to  accept  the  resigna- 
tion of  the  assignee  that  had  been  named  by 
it  and  appoint  the  assignee  suggested  by  the 
bank,  did  not  imply  that  anybody  would  at- 
tempt to  corrupt  the  court  in  order  to  get 
its  consent  to  the  agreement,  or  that  any 
improper  influence  would  be  necessary  to 
be  brought  to  bear  upon  the  court  to  bring 
about  the  result  the  parties  had  agreed  up- 
on. Tbe  subject-matter  of  the  contract  was 
therefore  legitimate,  and  the  contract  itself 
seems  to  have  been  entirely  proper,  and  ea- 
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tered  Into  In  good  faltb.  Tbe  bank,  having 
received  °  tbe  benefits  of  tbe  contract,  has 
shown  no  good  reason  why  it  shonld  be  re- 
lieved from  its  burdens.  It  agreed  to  pay 
the  plaintiff  In  error's  claim,  and  should  do 
so.  It  was  error  for  the  trial  court  to  sus- 
tain the  demurrer.  Crowder  State  Bank  t. 
£tna  Powder  Co.  et  al.,  41  Okl.  S94,  138 
Pac.  392. 

We  therefore  recommend  that  the  Judg- 
ment appealed ,  from  be  reversed,  and  the 
cause  remanded,  with  directions  to  the  trial 
court  to  overrule  the  demurrer,  and  for  such 
further  proceedings  in  said  cause  as  tbe  law 
may  direct 

PER  CURIABI.    Adopted  in  whole. 

(EB  Okl.  im' 

ENGLISH  et  aL  v.  liBYT.     (Na  6466.) 
(Supreme  Court  of  Oklahoma.    Jan.  25,  1916.) 

(SyUalua  iy  the  Court.) 
Appbai.  AiTD  Ebbob  «=»773— Failxtsb  to  Fux 

BbIEFS— DiBMIBSAI.. 

LHsmissed  under  rule  7  <137  Pac.  ix)  for 
failare  to  prosecute. 

[£d.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Di«.  U  3104,  S10&-3110;  Dec. 
Dig.  «=773.] 

Commissioners'  Opinion,  Division  No.  2. 
Error  from  Superior  Court,  Muskogee  Coun- 
ty; Farrar  L.  McCain,  Judge. 

Action  by  Harry  Levy  against  Paul  A. 
English  and  another.  Judgment  for  plaintiff, 
and  defendants  bring  error.    Dismissed. 

PER  CURIAM.  Inasmuch  as  no  briefs 
have  been  filed  by  the  plaintiff  in  error,  we 
recommend  that  the  appeal  be  dismissed, 
under  rule  7,  for  failare  to  prosecute. 

PER  CURIAM.    Adopted  in  wholes 


(55  Okl.  197) 

BENNETT  et  aL  v.  ABBOTT.     (No.  6142.) 

(Supreme  Court  of  Oklahoma.    Feb.  1,  1916.) 

(SylUihu$  by  the  Court.) 

Affeai.  and  Erbob  4=>334— Death  of  Pab- 

TT— Dismissal. 

One  of  the  plaintiffs  in  error  died  pending 
proceedings  in  error  and  before  submission  in 
this  court.  Nothing  was  done  to  revive  the  ac- 
tion, and  the  year  (section  6294,  Rev.  Laws 
191())  expired.  The  defendant  in  error,  with- 
out consenting  to  a  revivor,  moved  to  dismiss. 
Beld,  that  the  action  is  barred  by  the  statute, 
and  the  appeal  is  ordered  dismissed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  H  1848,  1851-1863 ;  Dec. 
Dig.  <3=>334.] 

CTommissioners'  Opinion,  Division  Ko.  4. 
Error  from  District  Cionrt,  Bryan  County; 
Jesse  M.  Hatcbett,  Judge. 

Action  by  Charles  P.  Abbott  against  Flor- 
ence Bennett  and  another.  Judgment  for 
plaintifl;,  and  defendants  bring  error.  Dis- 
missed. 


Porter  Newman,  of  Durant,  for  plaintiffs 
in  error.  McPherren  &  Cochran,  of  Durant, 
for  defendant  In  error. 

MATHEWS,  O.  On  January  6,  1916.  tha 
defendant  in  error  filed  a  motion  to  «H«ml«» 
this  bppeal,  alleging  therein  that  W.  D.  Cole- 
man, one  of  the  plaintiffs  in  error,  died  om 
December  14, 1914,  that  a  Joint  Judgment  was 
rendered  in  the  trial  court  against  both  of 
the  plaintiffs  in  error,  and  that  this  action 
has  not  been  revived  in  the  name  of  the  ad- 
ministrator of  the  estate  of  the  said  W.  Oi 
Coleman. 

This  appeal  was  perfected  on  March  12, 
1914,  and  submitted  December  13.  1915. 
There  has  been  no  effort  made  to  revive  the 
same.  Following  the  rule  lala  down  In  Mo- 
Kay  V.  Watson  et  ah,  40  OkL  353,  137  Pac 
1177,  we  recommend  that  the  Appeal  be  di» 
missed. 

PER  CURIAM.    Adopted  in  whola 

(E5  OkL  34) 

BARBER  et  aL  ▼.  BROWN  et  aL  (No.  6492.) 
(Supreme  Court  of  Oklahoma.    Jan.  25,  1916.). 

(Svllahiu  bv  the  Court) 

1.  Wills  «=>437— Oonstbuction— What  Law 
Governs. 

A  will  must  be  construed  by  the  laws  as 
they  exist  at  the  time  of  the  death  of  tbe  testa- 
tor, and  not  by  the  laws  in  force  at  the  time  of 
the  execution  of  the  will. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dix.  S  951;    Dea  Dig.  ^=>437.] 

2.  Wills  «=»25—Irdianb— Allotments— Va« 
LiDiTy  o»  Devise— Operatiok  of  Statute. 

An  enrolled  Chickasaw  freedman  executed 
a  will  on  tbe  4th  day  of  August,  1904,  at  which 
time  she  was  without  legal  authority  to  convey 
her  allotment  by  will,  and  she  deported  this  life 

on  the day  of  September,  1906,  at  which 

time  she  had  authority,  under  Act  ol  Congress 
approved  April  26,  1906  (34  Stat  137,  c  1S76), 
to  convey  her  allotment  by  wilL  After  the 
death  of  such  testatrix,  said  will  waa  admitted 
to  probate.  Eeld,  that  such  will  was  governed 
by  the  laws  as  they  existed  at  the  time  of  tha 
death  of  said  testatrix,  and  legally  devised  her 
property,  including  her  allotment. 

[Ed.  Note.— For  other  cases,  see  Willa,  Cent 
Dig.  i  63 ;   Dec.  Dig.  <8=5»25.] 

3.  Wills  ®=»23— Construction— What  Law 
Governs. 

A  statute,  passed  after  the  making  of  a 
will,  but  before  the  death  of  the  testatrix,  by 
which  the  law  in  force  when  the  will  waa  made 
is  changed,  will  operate  on  the  will ;  and  to  give 
such  interpretation  to  tbe  statute  does  not  make 
it  retrospective,  since  it  affects  no  vested  rights. 
[Ed.  Note.— For  other  cases,  see  Wills,  <3ent 
Dig.  f  61;    Dec.  Dig.  «=23.J 

Commissioners'  Opinion,  Division  Na  1. 
Error  from  District  Court,  Garvin  (^nnty. 

Ejectment  by  Ben  Brown  and  others 
against  Joseph  C.  Barber  and  others.  Judg- 
ment for  plaintiffs,  and  defendants  bring 
error.    Reversed  and  remanded. 

Blanton  ft  Andrews,  of  Pauls  Valley,  tor 
plaintiffs  in  error. 


tsaVor  other  cases  see  same  topic  and  KBY-NUMBER  In  all  Key-Numbered  DiKssta  and  ladaxaa 
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COLLIEB,  C.  This  Is  an  action  in  eject- 
ment, brought  by  the  heirs  at  law  of  .Minerva 
Stevenson,  against  plaintiffs  In  error,  to  re- 
cover certain  lands  described  in  the  petition 
in  said  cause,  which  said  lands  were  the 
allotment  of  Minerva  Stevenson,  a  Chicka- 
saw freedman.  It  is  averred  In  the  petition 
that  plaintiffs  in  error  claim  title  to  said 
lands  through  a  mesne  conveyance  from  Hen- 
ry Taylor,  the  devisee  in  a  will  executed  by 
said  Minerva  Stevenson  on  the  4tb  day  of 
August,  1904,  who  departed  this  life  on  the 

day  of  September,  1906;   which  said 

will  was,  on  the  — ■ day  of  July,  1907, 

duly  probated.  Plaintiffs  in  error  demurred 
to  the  petition,  and,  by  agreement  of  the 
parties,  "all  questions  which  might  arise 
under  the  pleadings  and  the  demurrer  there- 
to, save  the  one  question  of  whether  said 
will  was  valid  and  sufficient  to  pass  title 
to  the  allotment  of  deceased,  are  waived," 
The  court  held  that  said  will  was  Invalid 
and  .not  sufBdent  to  pass  title  to  said  land, 
and  overruled  said  demurrer.  From  said 
holding  of  the  court,  this  appeal  is  proaecnt- 
^'upon  a  transcript.     ■ 

[1-3]  The  only  question  in  this  case  Is 
whether  or  not  said  will  rested  In  Henry 
Taylor,  the  devisee  under  the  will,  title  to 
the  land  In  controversy.  At  the  time  of  the 
execution  of  the  will,  testatrix  was  without 
power  to  convey  hei  allotment  by  will;  but 
at  the  time  of  her  death,  under  section  23 
of  an  act  of  Congress  approved  April  26, 
1906  (34  Stat'  137),  she  had  authority  to  be- 
queath all  her  real  estate  and  personal  prop- 
erty, and  Interests  therein.  The  will  took  ef- 
fect at  the  death  of  the  testatrix,  and  Is  gov- 
erned by  the  law  existing  at  the  time  of 
her  death,  and  not  by  the  law  in  force  at 
the  time  of  the  execution  .of  the  will.  Hence 
said  will  legally  conveyed  said  land  to  the 
said  Henry  Taylor. 

In  the  well-considered  case  of  Wilson  v. 
Greer,  151  Paa  629,  Commissioner  Devereux 
held: 

"A  will  i*  ambulatory  daring  the  life  of  its 
maker.  It  is,  in  effect,  reiterated  as  his  testa- 
ment at  each  moment  of  his  life  after  its  execn- 
tioD,  including  the  last  moment,  and  is  govern- 
ed by  the  law  existing  at  the  time  it  takes  ef- 
fect, which  is  at  the  time  of  the  testator's 
death." 

It  Is  further  held  in  said  case  that: 
"A  statute  passed  after  the  malung  of  a  will, 
but  before  the  death  of  the  testator,  by  which 
the  law  in  force  when  the  wiU  was  made  is 
changed,  will  operate  on  the  will,  and  to  give 
such  interpretation  to  the  statute  does  not  make 
it  retrospective,  since  it  affects  no  vested  rights." 

In  Loveren  v.  Kamprey,  22  N.  H.  434,  It 
was  held  that  a  new  law,  changing  the  op- 
eration of  a  will,  is  not  retroactive,  where 
the  testator  makes  his  will  prior  to  the 
passage  of  the  act,  but  dies  thereafter.  In 
that  case,  it  Is  also  said: 

"A  wiU  does  not  take  effect,  nor  are  there  any 
rights  acquired  under  it,  until  the  death  of  the 
testator;   and  its  construction  is  to  depend  upon 


the  law  as  it  then  stands.  A  statute  passed  after 
the  making  of  a  will,  but  before  the  death  of  the 
testator,  by  which  the  common  law  is  changed, 
will  operate  avpn  the  will.  To  give  the  statute 
such  an  effect  is  not  to  make  it  retrospective  in 
its  operation,  since  it  affects  no  rights  vested 
before  its  passage." 

We  are  therefore  of  the  opinion  that  the 
court  committed  reversible  error  in  holding 
that  said  will  was  Invalid  and  overruling 
the  demurrer  Interposed  to  the  petition. 

This*  case  should  be  reversed  and  remand- 
ed, with  instructions  to  sustain  the  demurrer. 

PER  CURIAM.    Adopted  in  whole. 


•  (55  Okl.  214) 

HOLLISTER  r.  NATIONAL  CASH  REGIS- 
TER 00.    (No.  6486.) 
(Supreme  Court  of  Oklahoma.    Feb.  1,  1916.) 

(Syttabiu  hv  the  Courts 
1,2.  Corporations  ®=s>642  —  ComreBCE  —  In- 

TEBSTATK  COUUEBCE— POWXB  70  REQULAT^- 

FoBBioN  CoBPOKATioNS— Duties. 

1  and  2  the  same  as  1  and  2  in  Fruit  Dis. 
Co.  V.  Wood,  42  OkL  79, 140  Pac.  1138. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  i§  2520-2527;  Dec.  Dig.  <&=>642.] 

3.  Evidence  ®=>441— Paboi/— WarrrEN  Cow- 

TBACT— Sales. 

A  contract  In  writing  supersedes  all  oral 
negotiations  or  stipulations  prior  thereto,  and,* 
if  at  the  time  of  the  sale  a  written  order  is  giv- 
en by  the  purchaser,  duly  signed  by  him,  and 
later  upon  delivery  of  the  article  t)ought  a  note 
is  given  for  ttie  purchase  price,  oral  testimony  is 
incompetent  to  vary,  change,  or  contradict  the 
written  order. 

[Ed.  Note. — ^For  other  cases,  see  Evidence, 
Cent  Dig.  ff  1719,  1723-1763,  1765-1845.  2030- 
2047;   Dec  Dig.  «=s>441.] 

Commissioners'  Opinion,  Division  No.  2. 
Elrror  from  District  Court,  Jefferson  County ; 
Frank  M.  Bailey,  Judge. 

Action  by  the  National  Cash  Register  Com- 
pany, a  corporation,  against  S.'  L.  Holllster. 
Judgment  for  plaintiff,  and  defendant  brings 
error.    Affirmed. 

Bridges  ft  Vertrees,  of  Waurlka,  for  plain- 
tiff In  error.  N.  C.  Peters,  of  Waurlka,  for 
defendant  in  error. 

HOOKER,  0.  The  plaintiff  In  error  pur- 
chased from  the  defendant  In  error  two  cash 
registers  for  the  agreed  price  of  $760,  as  evi- 
denced by  a  written  contract  executed  on  the 
19th  day  of  September,  1912,  which,  among 
other  things,  provided  that  the  consideration 
therefor  was  to  be  $760,  $30  of  which  was 
paid  in  cash,  and  $30  upon  the  arrival  of 
the  machines,  which  was  subsequently  paid, 
and  $700  in  monthly  installments,  and  that 
the  registers  were  to  be  delivered  f.  o.  b.  at 
Dayton,  Ohio.  And  the  contract  contains  a 
further  provision: 

"It  is  expressly  agreed  that  this  order  shall 
not  be  countermanded,  that  it  covers  all  agree- 
ments between  the  parties  hereto  relative  to  tliis 
transaction,  and  that  you  shall  not  tie  bound  by 
any  representations  or  promises  made  by  any 


$s»For  other  casas  see  same  tovio  and  KEY-NUMBBR  In  all  Key-Numbered  Digesu  and  Indexes 
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agent  rvIadTe  to  tbb  transaction  which  la  not 
embodied  herein." 

This  contract  was  sent  to  the  defendant  In 
error  at  Its  place  of  business  In  Dayton,  Ohio, 
and  accepted  by  them,  and  the  registers 
shipped  to  the  plaintiff  in  error  to  her  place 
of  business  In  Oklahoma.  The  order  there- 
for was  glren  to  Its  traveling  salesman  who 
made  the  territory  In  which  the  city  where 
the  plaintiff  in  error  resided  was  located. 
Upon  the  delivery  of  the  machine,  to  wit,  Oc- 
tober 9,  1912,  the  plaintiff  In  error  executed 
a  promissory  note  whereby  she  obligated  her- 
self to  pay  to  the  company  $700  In  monthly 
installments  of  $30,  as  set  forth  In  the  note. 
She  made  default  in  the  payment  of  the 
monthly  installments,  and  the  company  de- 
clared the  whole  debt  due  as  provided  in  the 
note  executed  by  her.  Suit  was  filed  upon 
the  note  by.  the  company,  and  the  defense  In- 
terposed was:  (1)  That  the  company  was  not 
entitled  to  maintain  the  suit  for  the  reason 
that  it  was  a  foreign  coriwratlon,  and  was 
not  authorized  to  transact  business  in  the 
state  of  Oklahoma,  and  that  it  had  not  op  to 
the  time  of  the  institution  and  trial  of  the 
salt  filed  in  the  office  of  the  secretary  of 
state  a  certified  copy  of  its  charter  or  artl- 
^icles  of  Incorporation,  and  had  failed  and  re- 
'tused  to  appoint  a  citizen  and  resident  of 
the  state  capital  as  its  agent  upon  whom 
service  of  process  might  be  made;  (?)  that 
the  agent  of  the  company  made  certain  repre- 
sentations which  were  untrue  and  false  as 
to  the  efficiency  of  the  registers  sold  to  do 
the  work  which  the  plaintiff  in  error  desired 
'them  to  do,  and  which  the  company  repre- 
sented tliat  said  registers  would  do.  Upon 
the  trial  of  the  cause  the  plaintiff  In  error 
attempted  to  Introduce  certain  evidence  to 
which  an  objection  was  sustained  by  the 
court,  the  purport  of  which  evidence  was 
that  the  agent  of  the  company  taking  the  or- 
der for  the  machines  had  with  him  a  sam- 
ple machine  and  attempted  to  demonstrate 
to  the  defendant  in  error  that  said  registers 
would  be  a  complete  check  upon  the  various 
clerks,  and  would  show  the  articles  that  they 
sold  and  the  amount  of  the  saled,  and  would 
show  any  shortage  that  ml^t  occur,  and 
when  the  machines  arrived  the  defendant 
gave  them  a  fair  trial,  and  they  failed  to  do 
the  work  for  wUch  they  were  purchased,  and 
for  which  the  agent  of  the  company  knew  at 
the  time  they  were  purchased,  and  thereupon 
she  tendered  back  the  machines  to  the  com- 
pany, and  the  company  refused  to  accept 
them.  The  court  sustained  objections  to  tills 
evidence  for  the  reason  that  the  written  con- 
tract between  the  parties  expressly  provided 
that  all  the  stipulations  and  agreements  and 
representations  made  with  reference  to  the 
registers  In  question  were  embraced  In  It, 
and  that  no  agent  of  the  company  had  au- 
thority to  make  any  other  representations 
or  promises,  other  than  those  embodied  In 
the  contract,  and  for  the  additional  reason 


that  the  evidence  disclosed  that  the  plaintiff 
In  error  tad  received  from  the  ctwipany  two 
Identical  machines  which  she  had  tx>aght. 
The'  case  then  rested,  and  the  coui^t  Instmct- 
ed  the  jury  to  return  a  verdict  In  favor  of 
the  company  and  against  the  plaintiff  in  er- 
ror for  the  amount  due  upon  her  note,  to  re- 
verse which  judgment  this  appeal  la  had  to 
this  court 

There  are  two  questions  presented:  First. 
Under  the  law  of  this  state,  was  the  transact 
tion  on  the  part  of  the  company  sudi  as 
would  require  it  to  comply  vrlth  the  Okla- 
homa statute  requiring  foreign  corporations 
transacting  business  in  this  state  to  file  with 
the  secretary  of  state  a  certified  copy  of  its 
articles  of  incorporation,  and  to  designate  an 
agent  upon  whom  process  might  be  served? 
Second.  Did  the  court  commit  error  when  It 
directed  a  verdict  for  the  company  as  stated 
above?  We  will  now  discuss  the  questions 
in  the  above  order. 

[1,2]  1.  Under  the  authority  of  this  court 
in  the  case  of  Dr.  Koch  Vegetable  Tea  Co.  v. 
Shumann,  42  Okl.  60,  139  Pac.  1133,  and  also 
of  Prult  Dis.  Co.  V.  Wood,  42  OkL  79,  140 
Pac.  1138,  the  acts  of  the  company  in  the  in- 
stant case  did  not  constitute  transaction  of 
business  in  this  state,  and  the  judgment  of 
the  trial  court  must  be  held  upon  that  prc^io- 
sitlon  to  be  correct 

[3]  2.  The  evidence  thus  sought  to  be  In- 
troduced by  the  plaintiff  In  error  does  not  es- 
tablish fraud  or  any  fact  or.  circumstance 
from  which  the  Jury  would  be  authorized  to 
find  fraud.  The  agent  of  the  company  had  a 
sample  of  the  register  with  him,  and  demon- 
strated the  same  to  plaintiff  in  error,  and 
the  order  for  the  two  machines  was  given  by 
her,  and  she  knew  at  the  time  she  gave  the 
order  just  what  she  was  buying,  and  the  com- 
pany delivered  to  her  the  machines  she 
bought  The  contract  which  the  plaintiff  In 
error  signed  excluded  the  introduction  of  evi- 
dence as  to  any  representations  made  by  the 
agent  of  the  company  wlilch  were  not  ein- 
braced  in  the  contract,  and  under  the  provi- 
sions of  our  statute  (section  942,  Rev.  Lews 
1910)  the  execution  of  a  contract  in  writing 
supersedes  all  the  original  negotiations  or 
stipulations  concerning  its  matter  whldi  pre- 
cedes or  accompanies  the  execution  of  tbe  in- 
strument. 

This  court  tn  a  multitude  of  cases  has  uni- 
formly held  that  in  this  character  of  cases 
parol  evidence  is  Incompetent  to  vary  or  al- 
ter the  terms  of  a  written  contract  and  more 
especially  is  this  true  when  tbe  contract  it- 
self contains  stipulations  as  In  the  case  at 
bar.  The  plaintiff  In  error  would  be  denied 
recovery  for  Implied  warranty  under  the  au- 
thority of  Stanford  et  aL  v.  National  Drill 
&  Mfg.  Co.,  28  Okl.  441,  114  Pac.  734,  where- 
in this  court,  quoting  from  the  case  of  Da- 
vis Drill  Co.  V.  Mallory,  137  Fed.  332,  68  &  C 
A.  6^,  69  L.  R.  A.  973,  say: 

"But  no  implied  warranty  that  a  machio^. 
tool,  or  article  la  suitable  to  aooompUah  a  pai^ 
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tiiular  purpose  or  to  do  a  specific  work  arises 
where  the  vendor  orders  of  tlie  manufacturer, 
or  purdiases  of  the  dealer,  a  specific  described 
or  definite  machine,  tool,  or  article,  although 
the  vendor  knows  the  purpose  or  work  which  the 
purchaser  intends  to  accomplish  with  it,  and  as- 
sures him  that  it  wUl  effect  it  Such  an  assar- 
ance  is  but  the  expression  of  an  opinion,  when 
it  is  followed  by  a  written  contract,  complete  in 
itself,  which  is  silent  upon  the  subject  The  ex- 
tent of  the  implied  warrant;  in  such  case  is  that 
the  machine,  tool,  or  article  shall  correspond 
with  the  description  or  exemplar,  and  that  it 
shall  be  suitable  to  perform  the  ordinary'  work 
which  the  described  machine  is  made  to  do." 

See  autboritieB  dted  In  the  Stanford  Case 
above. 

We  recommend  that  tke  Judgment  of  the 
trial  court  be  a£9rmed. 

PBIB  CURIAM.    Adopted  In  whole. 

(55  Okl.  98)  ==» 

SUMMERS  et  al.  v.  GATES.     CNo.  6352.) 
(Supreme  Court  of  Oklahoma.    Jan.  25,  1916.) 

(Byliahut  Tty  the  Court.) 

1.  JtJSTicES  or  THE  Peack  «=>161— Jubisdic- 
TioN  OF  County  Coubt — Appeal  frou  Jus- 
tice CouBT — Waives  of  Objections. 

Where  a  judgment  is  rendered  in  the  justice 
court,  without  jurisdiction  of  the  person  of  the 
defendant,  and  the  defendant  appeals  to  the 
county  court,  where  the  cause  is  to  be  tried 
anew  upon  its  merits,  by  this  act  he  invokes 
the  jurisdiction  of  the  county  court,  and  there- 
fore cannot  be  heard  to  say  that  the  count? 
court  has  no  jurisdiction  over  his  person. 

[Ed.  Note. — For  other  coses,  see  Justices  of  the 
Peace,  Cent  Dig.  JS  592-^99,  601,  602,  604; 
Dec  Dig.  <8=»161.] 

2.  Action  iS=>48—Joindeb—Tobt— Contract. 

Causes  of  action  in  tort  may  be  joined  in 
separate  counts  in  the  same  petition  with  causes 
of  action  in  contract  when  they  all  arise  out 
of  the  same  transaction  or  transaction.<!,  con- 
nected with  the  same  subject  of  action,  and  af- 
fect all  the  parties  to  the  action. 

[Ed.  Note.— For  other  cases,  see  Action,  Cent 
Dig.  IS  450,  471,  490-510;  Dec.  Dig.  <8=»48.] 

3.  Appeal  and  Ebbob  €=>882— Invited  Ee- 
BOB— Right  to  Complain— Submission  of 
Issues. 

Where  there  are  several  causes  of  action 
pleaded,  and  there  is  no  evidence  to  sustain  one 
of  them,  but  the  defendant  requests  the  court  to 
submit  this  particular  phase  of  the  case  to  the 
jury,  and  the  court  does  so,  the  defendant  will 
not  thereafter  be  heard  to  complain  of  this  ac- 
tion of  the  court,  for  one  cannot  invite  error  and 
then  complain  of  it 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §S  3591-3610 ;  Dec.  Dig.  «S=» 
882.] 

4.  Appeal  and  Ebbob  ®=>1064  —  Habulebs 
Ebbob— Instructions. 

Where  the  petition  pleads  a  tort,  and  the 
court  instructs  the  jury  that  they  must  find 
that  the  act  complained  of  was  knov<'ingly  done 
before  the  plaintiff  can  recover,  but  calls  this 
instruction  one  upon  "implied  warranty,"  held, 
that  inasmuch  as  the  instruction  speaks  for  it- 
self, and  sounds  purely  in  tort  the  misnaming  of 
it  by  the  court  is  not  such  prejudicial  error  as 
will  reverse  the  case,  especially  since  it  is  not  at 
all  probable  that  the  jury  were  misled  by  this 
fact 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {|  4219,  4221-4224 ;  Dec  Dig. 
«=»1064.] 


Commissioners'   Opinion,   DItIsIou  No.   2.  ^ 
Error  from  County  Court,  Bryan  County : 
J.  Ik  Rappolee,  Judge. 

Action  by  W.  W.  Gates  against  Dave  Sum- 
mers and  another.  Judgment  for  plaintiff, 
and  defendants  bring  error.    Affirmed. 

Hatchett  &  Ferguson,  of  Durant,  for  plain- 
tiffs in  error.  Hayes  &  Mcintosh,  of  Durant, 
for  defendant  in  error. 

BRETT,  C.  TUs  action  was  commenced 
in  a  Justice  court  of  Bryan  county  by  W.  W. 
Gated,  the  defendant  in  error,  as  plaintiff, 
against  Dare  Summers  and  J.  A.  Alderson, 
as  defendants,  to  recover  damages  alleged 
to  have  been  sustained  by  the  plaintlfl,  by 
reason  of  the  defendants  having  sold  to  plain- 
Off  a  certain  hog,  alleged  to  have  been  Infect- 
ed with  cholera  at  the  time  of  the  sale.  It 
is  also  alleged  that  this  hog  communicated 
the  disease  to  two  hogs  the  plaintiff  owned  at 
the  time  he  purchased  the  hog  from  defend- 
ants, and  that  they,  as  well  as  the  hog  pur- 
chased, died  from  this  disease.  The  plain- 
tiff reUes  in  his  petition  upon  two  separate 
causes  of  action,  pleaded  in  separate  counts. 
In  the  first  count  he  pleads  an  express  war- 
ranty, alleging  that  the  defendants  express- 
ly warranted  the  hog  purchased  to  be  free 
from  cholera.  In  the  second  count  he  pleads 
a  tort,  alleging  that  the  hog  was  infected 
with  cholera  at  the  time  he  purchased  it, 
and  that  the  defendants  knew  this  fact,  and 
claims  as  damages  the  price  paid  for  the 
hog  purchased  of  the  defendants,'  and  the 
vlalue  of  the  two  hogs  he  owned  at  the  time 
of  the  purchase,  and  for  the  value  of  time 
and  money  expended  in  doctoring  these  bogs. 
Summons  was  Issued  out  of  the  justice  court, 
and  served  on  defendant  Summers  in  Bryan 
coimty,  and  on  defendant  Alderson  in  Grant 
county,  the  county  of  his  residence.  The 
service  of  Alderson  was  defective,  in  that  he 
was  not  allowed  the  statutory  time  in  which 
to  answer.  Neither  of  the  defendants  ap- 
peared in  the  Justice  court,  and  Judgment 
was  taken  against  them  by  default  With- 
in the  statutory  time,  the  defendants  perfect- 
ed their  appeal  to  the  county  court  of  Bry- 
an county,  by  filing  an  appeal  bond,  which 
was  approved  by  the  Justice  of  the  peace, 
and  the  cause  was  duly  certified  to  the  coun- 
ty court  In  that  court  the  defendant  Aider- 
son  made  a  special  appearance,  and  objected 
to  further  proceedings  against  him  on  the 
ground  that  he  was  «  resident  of  Grant  coun- 
ty, and  that  his  codefendant.  Summers,  in 
the  sale  of  the  hog  oidy  acted  as  his  agent, 
and  was  In  no  way  liable  to  the  plaintiff  by 
reason  of  the  transaction;  that  the  fact  of 
his  agency  was  known  to  the  plaintiff ;  and 
that  Summers  was  only  made  a  party  defend- 
ant In  said  action  to  give  colorable  Jurisdic- 
tion to  the  court  of  the  defendant  Alderson. 
Upon  motion  of  plbintiff,  this  special  plea 
was  stricken,  to  which  the  defendant  Alder- 
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(wn  excepted.  The  defendants  moved  the 
court  to  require  the  plaintiff  to  elect  npon 
which  cause  of  action  he  would  rely,  which 
was  oTerruled,  and  exceptions  saved.  The 
cause  then  proceeded  to  trial  to  the  court 
and  a  jury,  whldi  resulted  In  a  Joint  Judg- 
ment against  the  defendants  In  the  snm  of 
$55,  from  which  the  defendiants  appeal  to 
this  court 

[1]  1.  We  will  notice  the  assignment  of 
error  first  which  challenges  the  jurisdiction 
of  the  court  It  is  Insisted  that  the  joinder 
of  the  defendant  Dave  Summers  in  the  ac- 
tion was  a  subterfuge,  since  he  only  acted  as 
agent  for  Alderson  In  the  sale  of  the  hog; 
and  that  he  was  joined  In  the  action  solely 
for  the  purpose. of  placing  venue  of  the  ac- 
tion in  Bryan  county;  and  that  therefore 
the  court  should  have  sustained  Alderson's 
plea  to  the  jurisdiction  of.  the  county  court 

Under  the  record  in  this  case,  it  la  unneces- 
sary for  us  to  pass  upon  the  motive,  In  the 
first  Instance,  for  Joining  these  parties  as 
parties  defendant  It  Is  evident,  from  the 
return  of  the  summons  In  the  justice  court, 
that'  the  Justice  had  no  Jurisdiction  of  the 
person  of  Alderson ;  bnt  it  seems  equally  as 
well  settled  by  this  court  that,  when  he  per- 
fected his  appeal  to  the  cointy  court,  that 
court,  by  his  own  act  obtained  jurisdiction 
of  his  person.  An  appeal  to  the  county 
court  imder  our  statute  cannot  be  taken  for 
the  purpose  of  reviewing  errors,  but  only 
for  the  purpose  of  trying  the  case  anew  up- 
on its  merits.  And  it  seems  to  be  the  es- 
tablished policy  of  the  law  that  where  the 
object  of  <an  appeal  is  to  try  the  cause  anew, 
in  the  appellate  court  upon  its  merits,  and 
not  to  review  errors,  the  taking  of  the  appeal 
is  equivalent  to  an  appearance,  and  gives 
the  appellate  court  Jurisdiction  over  the  per- 
son  of  the  party  appealing.  In  Gulf  Pipe 
Une  Co.  V.  Vtonderberg,  28  Okl.  637, 116  Pac. 
782,  34  li.  R.  A.  (N.  S.)  661,  Ann.  Cns.  1912D, 
407,  Justice  Hayes,  in  a  well-considered  opin- 
ion, says: 

"  »  ♦  •  Where  on  appeal  a  trial  de  novo  is 
had,  the  rule- supported  by  almost  all  the  decided 
cases  is  stated  in  2  Ency.  of  Plead.  &  Prac.  p. 
614,  as  follows:  'And  where  the  object  of  an  ai>- 
peal  is  to  try  the  case  anew  in  the  appellate 
court  on  its  merits,  and  not  to  review  errors, 
the  taking  of  an  appeal  is  equivalent  to  an  ap- 
pearance, and  gives  the  appellate  court  jurisdic- 
aon  over  the  person,  whether  the  service  of  the 
process  before  the  inferior  court  was  sufScient 
for  that  purpose  or  not.'     * 

"Deering  &  Co.  v.  Venne,  7  N.  D.  576,  75  N. 
W.  926,  is  in  point  Until  shortly  prior  to  the 
appeal  from  the  justice  court  in  that  case,  there 
had  existed  in  that  state  a  statute  authorizing 
two  methods  of  appeal  from  judgments  of  jus- 
tices of  the  peace  courts,  by  one  of  which  errors 
of  law  alone  could  be  reviewed  and  by  the  oth- 
er a  trial  de  novo  had.  This  statute,  however, 
had  been  amended  before  the  institution  of  the 
appeal  in  that  action  so  as  to  provide  that  in  all 
such  appeals  the  cause  should  be  tried  anew  in 
the  district  court  in  the  same  manner  as  actions 
commenced  therein.  In  that  case  it  was  held 
that  the  defendant  by  the  Appeal  invoked  a  trial 
anew  upon  the  merits  of  the  case,  and  by  doing 
BO  necessarily  submitted  to  the  jurisdiction  of 


the  appellate  court  over  his  person,  and  could 
not  be  heatd  to  deny  such  jurisdiction  on  appeal. 
Referring  to  the  cnticism  that  this  rule  in  effect 
denies  the  right  of  appeal  to  a  defendant  opoa 
whom  an  invalid  service  has  been  made,  tb* 
court  said:  'The  right  of  appeal  is  a  statutorj 
right,  and,  being  such,  it  is  competent  for  the 
Legislature,  not  only  to  regulate  the  manner  of 
appeals,  but.  to  deny  the  right  for  some  pur- 
poses, and  confer  it  for  others.  With  tlie  ex- 
pediency of  any  such  legislation  the  courts  have 
nothing  to  do.  A  party  is  not  however,  remedi- 
less in  a  case  where  no  appeU  is  avowed.  A 
judgment  entered  without  jurisdiction  may  be 
attacked  in  varions  ways.  The  most  usual  mode 
is  to  resort  to  the  writ  of  certiorari.  This  writ 
will  be  available  in  a  case  where  no  appeal  is 
allowed,  and  where  the  law  affords  no  other 
plain,  speedy,  and  adequate  remedy.' " 

In  the  case  at  bar,  the  judgment  In  the 
Justice  court  against  Alderson  was  rendered 
without  jurisdiction,  and  might  have  been  set 
aside  in  an  action  for  that  purpose;  but, 
when  he  appealed  to  the  county  conrt,  be  in- 
voked the  powers  of  that  conrt  to  bear  and 
try  this  cause  anew,  on  its  merits,  and  could 
not  thereafter  object  to  the  JarisdictUm  ot 
that  court  over  ills  person.  Turk  v.  iSAjba- 
ry,  32  Okl.  66,  121  Pac  665;  Farmers'  Na- 
tional Bank  of  Vinita  v.  First  National  Bank 
of  Pryor  Creek,  24  Okl.  140,  103  Pac.  685. 

[2]  2.  It  is  again  Insisted  that  the  two 
causes  of  action  were  improperly  Joined. 

While  It  la  admitted  that  the  rule  laid 
down  in  Aylesbury  Mercantile  Ca  t.  Fltcb, 
22  Okl.  475,  99  Pac.  1089,  23  L.  R.  A.  (N.  SJ 
573,  controls,  which  is  that: 

"Causes  of  action  in  tort  may  be  joined  in 
separate  counts  in  the  same  petition  with  causea 
of  action  in  contract  when  they  all  arise  out  of 
the  same  transaction  or  transactions  connected 
with  the  same  subject  of  action,  and  affect  aU 
the  parties  to  the  acdon." 

Yet  it  Is  insisted  that: 

"There  are  exceptions  to  this  rule,  and  one  Is 
that  the  causes  of  action  must  aSect  alike  the 
defendants  to  the  action." 

But  this  is  the  rule  above  announced  by 
this  court,  and  not  an  exception;  and  we 
fail  to  see  why  the  case  at  bar  does  not  come 
within  the  rule.  The  petition  ascribes  all  the 
wrongs  complained  of  alike  to  both  of  the 
defendants.  They  were  charged  as  Joint 
tort-feasors,  and  as  being  Jointly  Liable  for 
the  breach  of  warranty;  and  the  Jury  re- 
turned a  general  verdict  against  them  Joint- 
ly. And  under  this  state  of  facts,  we  are 
unable  to  see  why  the  case  at  bar  does  not 
come  within  the  rule  above  announced  by 
this  court  Melton  v.  Fulton,  22  Okl.  638,  9S 
Pac.  911,  19  L.  R.  A.  (N.  S.)  OOO.- 

[S]  3.  The  defendants  (plaintiffs  in  error) 
also  complain  because  the  court  charged  the 
jury  that  the  plaintiff  should  recover,  even 
In  the  absence  of  an  express  warranty,  if 
the  jury  "found  that  the  defendants  sold  the 
plaintiff  a  hog  that  was  Infected  with  cholera 
of  which  they  had  notice."  This  was  error, 
they  say,  because  there  was  no  evidence  that 
the  defendants  had  notice  of  the  fact  that 
this  hog  was  infected  with  cholera,  and  that 
issue  therefore  should  not  have  been  submit- 
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ted  to  the  Jury.  We  have  examined  tlie  xeo- 
ord,  and  have  been  anable  to  find  any  evi- 
dence that  conid  justly  Impute  notice  of  the 
condition  of  this  hog  to  the  defendants;  but 
the  defendants,  by  a  requested  instruction, 
asked  the  court  to  submit  this  specific  phase 
of  the  case  to  the  Jury.  While  the  court  did 
not  give  the  instruction  offered,  yet  the  one 
offered  requested  that  this  particular  phase 
of  the  case  be  submitted  to  the  jury.  And  in- 
asmuch as  the  defendant  invited  the  court's 
attention  to  this  phase  of  the  case,  and  re- 
quested an  Instruction  upon  it,  we  tblnlc  they 
are  not  In  a  position  to  be  heard  to  complain 
upon  this  ground.  For  one  certainly  cannot 
Invite  error,  and  then  complain  of  it  Carter 
▼.  State,  6  Okl.  Or.  282, 118  Pac.  2»4;  Press- 
ley  T.  Town  of  SalUsaw,  164  Pac.  660,  decid- 
ed January  18,  1916,  not  yet  officially  re- 
ported. 

[4]  4.  The  defendants  further  complain  of 
this  particular  Instruction,  because  the  court 
by  way  of  introduction  told  the  jury  that  It 
was  an  Instruction  "on  Implied  warranty." 
It  is  true  the  court  misnamed  It.  But  the 
instruction  spealra  for  Itself,  and.  Instead  of 
being  an  Instruction  on  Implied  warranty,  it 
sounds  clearly  In  tort,  and  tells  the  Jury,  if 
the  defendants  sold  the  plaintiff  a  hog  in- 
fected with  cholera,  and  the  "defendants 
knew  at  the  time  of  selling  and  delivering" 
the  hog  to  the  plaintiff  that  It  was  infected 
with  cholera,  then  they  would  be  liable.  And 
while  it  Is  true  the  court  erroneously  called 
this  an  instruction  <hi  "implied  warranty," 
yet  the  instruction  Itself  sounded  purely  in 
tort,  and  was  In  line  with  the  one  requested 
by  the  defendants.  We  cannot,  therefore, 
say  the  defendants  were  so  prejudiced  by 
this  misnomer  as  to  entitle  them  to  a  re- 
versal on  that  ground,  especially  since  It  is 
not  at  all  probable  -that  the  Jury  were  mis- 
led by  the  fact  that  the  court  gave  It  the 
wrong  name. 

'  Finding  no  prejudicial  error,  we  recom- 
mend that  the  Judgment  be  affirmed. 

PER  CUBIAll    Adopted  in  whole. 


(55  Okl.  ITS) 

CHICAGO,  B.  I.  &  P.  RT,  CO.  v,  BROWN. 

(No.  5864.) 

(Supreme  Court  of  Oklahoma.     Feb.  1,  1916.) 

(Bvaabu$  ttf  1h»  Court.) 

1.  Tbial  «=>143— Issues  fob  Jubt  —  Con- 

IXICTIKO  BVIOKIIOX. 

Where  there  la  evidence  reasonably  tending 
to  anstaln  an  issue  on  the  part  of  plaintiff,  ana 
the  evidence  of  defendant  conflicts  therewith,  a 
determination  thereof  is  for  the  jury. 

[Bd.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  H  342,  343;   Dec.  Dig.  <Ss>143.] 

2.  Appeai.  ard  Ebrob  «s>1002  —  Vkbdiot  — 
ConnjOTiNO  Evidence. 

A  verdict  found  upon  evidence  reasonably 
tending  to  support  it,  though  in  direct  conflict 


with  all  the  other  evidence  in  the  case,  will  not 
be  disturbed  by  this  court. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §§  3935-8937 ;  Dec.  big.  <S=» 
1002.) 

3.  New  Trial  «=»143— Ikfeachkent  of  Vsb- 
DicT— Testimort  of  Jubob. 

Upon  grounds  of  public  policy,  jurors  will 
not  be  heard  by  deposition,  affidavit,  or  other 
sworn  statement,  to  Impeach  their  verdict. 

[Ed.  Note.— For  otlier  cases,  see  New  Trial, 
Cent.  Dig.  {{  290-296;    Dec.  Dig.  <S=sl43.] 

4.  New   Triai,  ®=>145  —  Incompetenct  of 
Jubob— Statzuentb  by  Jitbob— Heabsat. 

Statements  made  by  a  juror  after  the  trial 
of  a  case  to  or  in  the  presence  of  defendant's 
attorney,  tending  to  show  that  such  juror  was 
an  incompetent  juror,  cannot  be  shown  by  the 
testimony  of  such  attorney.  ^ 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent.  Dig.  S§  300,  301;  Dec.  Dig.  «=»145.] 

Commissioners'  Opinion,  Division  No.  1. 
Error  from  District  Court,  Seminole  Ooun- 
ty;   Tom  D.  McEeown,  Judge. 

Action  by  Hlnnle  Brown  against  the  C!hl- 
cago.  Rock  Island  &  Pacific  Railway  Com- 
pany. Judgment  for  plaintiff,  and  defend* 
ant  brings  error.    Affirmed. 

C.  O.  Blake,  R.  J.  Roberts,  and  W.  H. 
Moore,  all  of  El  Reno,  J.  Q.  Qamble,  of  Des 
Moines,  Iowa,  and  George  C.  Crump,  at 
Holdenvllle,  for  plaintiff  in  error.  T.  G.  Cut- 
Up,  of  Tecumseh,  and  W.  N.  Maben,  of  Shaw- 
nee, for  defendant  in  error. 

C!0LLJE2R,  C.  This  suit  was  begun  by 
Minnie  Brovra,  defendant  in  error,  herein- 
after called  plaintiff,  against  the  C3ilcago^ 
Rock  Island  &  Pacific  Railway  Company, 
plaintiff  in  error,  hereinafter  called  defend- 
ant, in  the  district  court  of  Seminole  county, 
to  recover  the  supi  of  $1S,0(X)  damages  al- 
leged to  have  been  sustained  by  her  through 
the  negligence  of  defendant  while  she  was  a 
passenger  on  <Hie  of  its  trains  en  route  from 
Stewart,  Okl.,  to  Asher,  Okl.,  on  the  1st  day 
of  April,  1912. 

On  the  trial  of  the  case  plaintiff  testified 
substantially  as  follows:  That  she  lived  at 
Asher,  OkL ;  that  she  was  married ;  that  her 
husband  was  living;  that  she  had  two  chil- 
dren; that  she  made  a  trip  to  visit  h» 
brother  in  Miarch,  1912 ;  that  she  stayed  be- 
tween two  and  three  weeks;  that  she  was 
pregnant  at  the  time ;  that  her  general  health 
was  good ;  that  the  night  before  she  started 
home  she  stayed  with  her  brother,  Walter 
Bryson;  that  they  started  from  her  broth- 
er's house  about  half  past  3  o'clock  in  the 
morning ;  that  her  brother,  W.  B.  Bryson,  ac- 
companied her;  that  she  had  no  injury  or 
accident  on  the  road;  that  they  reached 
Stewart  about  half  an  hour  before  the  trata 
left;  that,  when  they  reached  Stewart,  she 
went  to  the  depot,  and,  when  the  train  came, 
she  got  on  the  train ; .  that  her  brother  as- 
sisted her  with  the  children  and  luggage; 
that  she  sat  four  or  five  feet,  as  nearly  as 
she  could  remember,  from  the  end  of  the 
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coach;  that  there  were  two  seats  turned, 
facing  each  other;  that  she  was  sitting  on 
one  of  the  seats,  and  her  children  In  front  on 
the  other ;  that  she  was  facing  the  direction 
the  engine  was  going;  that  the  train  Jerk- 
ed, and  there  was  a  sudden  Jar  that  threw  her 
but  of  the  seat;  that  she  hit  something  on 
the  left  side ;  that  she  did  not  know  whether 
It  was  a  pipe  or  not;  that  she  tried  to  get 
back  on  the  seat,  but  never  did  get  back; 
that  she  had  a  ntlscarrlage  on  the  train  a 
few  minutes  after  She  was  hurt;  that  she 
did  not  get  any  medical  attention  until  the 
train  reached  Shawnee,  and  that  they  forced 
her  to  a  hospital,  against  her  will ;  that  she 
suffered  terribly — almost  death ;  that  it  last- 
ed a  long  time,  and  she  had  not  gotten  over 
It  yet;  that  her  health  Is  mined  now  and 
forever ;  that  after  she  left  the  hospital  she 
took  the  train  to  Asher;  that  Dr.  Reeder 
treated  her  at  Asher;  that  she  Is  under  his 
treatment  at  this  time ;  that  she  had  no  no- 
tice of  the  fact  that  the  cars  were  going  to 
be  suddenly  Jerked ;  that  she  had  never  had 
a  miscarriage  previous  to  this  one  In  her  life ; 
and  that  she  was  25  years  of  age  when  ttiis 
occurred. 

Upon  conclusion  of  the  evidence  of  plain- 
tiff defendant  demurred  thereto,  which  was 
overruled  by  the  court  and  excepted  to. 
Thereupon  defendant  introduced  evidence  of 
members  of  Its  train  crew  and  several  pas- 
sengers which  was  in  direct  conflict  with  the 
evidence  of  plaintiff  as  to  the  sudden  Jerk  or 
Jar  of  the  train,  or  that  plaintiff  bad  been 
thrown  from  her  seat. 

The  case  was  tried  to  a  Jury,  and  resulted 
in  a  verdict  for  plaintiff  for  $2,000,  to  which 
the  defendant  duly  excepted.  A  timely  mo- 
tion was  filed  by  defendant  for  a  new  trial, 
which  was  overruled  and  excepted  to.  In 
said  motion,  defendant,  as  ground  for  a  new 
trial,  alleged  misconduct  on  the  part  of  one 
of  the  Jurors  In  the  Jury  room;  and,  against 
the  objection  and  exception  of  the  plaintiff, 
the  court  admitted  the  testimony  of  two  of 
the  Jurors  in  this  case  showing  that  one  of 
the  Jurors  who  signed  the  -verdict  rendered 
had  stated  In  the  jury  room,  in  the  presence 
of  the  Jury,  that  he  would  not  believe  any 
employe  of  the  railroad  in  the  case,  and,  as 
a  basis  for  such  statement,  related  his  ex- 
perience with  the  testimony  of  railroad  em- 
ployes in  a  case  arising  out  of  the  death  of 
his  brother,  in  which  said  witnesses  admitted 
to  him  (Jnror)  that  they  had  falsely  sworn 
in  order  to  hold  their  Jobs. 

Defendant  on  a  hearing  of  said  motion  also 
Introduced  evidence  tending  to  show  that  the 
^Id  Juror  who  made  said  statements  in  the 
Jury  room  was  examined  on  his  voir  dire  be- 
fore being  accepted  as  a  Juror,  and  stated 
that  he  had  no  prejudice  against  the  defend- 
ant; that  he  had  Iiad  a  brother  killed  by  a 
railroad,  but  the  matter  had  been  settled. 
Against  the  objection  and  exception  of  plain- 
tiff, evidence  of  one  of  the  attorneys  of  de- 
fendant that  said  Juror,  after  trial,  stated  to 


him  the  substance  of  what  the  said  two  Jur- 
ors testified  had  been  said  in  the  Jury  room 
by  said  Juror,  was  admitted  on  a  bearing  of 
said  motion  for  new  trial. 

The  court  overruled  the  motion  for  new 
trial,  and  judgment  was  entered  upon  the 
verdict,  to  which  the  defendant  duly  except- 
ed. To  reverse  said  Judgment,  this  appeal  Is 
prosecuted. 

[1,  2]  There  are  but  two  errors  assigned, 
which  are  as  follows: 

"(1)  The  court  abused  its  discretion  in  refus- 
ing to  in-ant  a  new  trial  on  the  ground  that  the 
verdict  was  against  the  weight  of  the  evidence 
and  was  not  supported  by  sufficient  evidence; 
(2)  the  court  erred  in  refusing  a  new  trial  on  ac- 
count of  the  miaconduct  of  W.  D.  Berry,  one  of 
the  members  of  the  jury,  by  reason  of  whidi 
misconduct  the  defendant  was  prevented  from 
having  a  fair  trial." 

On  page  67  of  defendant's  brief  it  is  said: 
"The  appeal  in  this  case  does  not  seek  pri- 
marily to  impeach  the  verdict,  but  raises  the 
question  whether  the  defendant,  without  fault 
on  its  part,  was  deprived  of  a  trial  before  an  ira- 
partial  jury." 

Consequently  the  second  assignment  of  er- 
ror is  the  only  one  insisted  upon.  If,  how- 
ever, we  are  mistaken  as  to  the  said  first  er- 
ror assigned  being  waived,  the  same  Is  never- 
theless not  well  taken.  While  the  evidence 
is  in  direct  conflict,  yet  there  is  evidence 
upon  which  to  predicate  the  verdict.  In  the 
case  of  Chicago,  R.  I.  &  Pac  Ry.  Co.  v.  Cri- 
der,  153  Pac.  63,  decided  November  16,  1915, 
but  not  yet  officially  reported,  it  is  held : 

"(1)  Where  in  an  action  at  law  there  is  con- 
flict m  the  evidence,  and  the  verdict  in  favor  of 
the  plaintiff  is  approved  by  the. trial  court,  this 
court  cannot  weigh  the  evidence  and  reverse  the 
judgment  because  the  evidence  on  which  the  ver- 
dict was  founded  was  contradicted  by  other 
evidence  at  the  trial. 

"(2)  This  court  has  jurisdiction  to  review  a 
judgment  where  the  verdict  on  which  it  is  found- 
ed is  not  reasonably  supported  by  the  evidence, 
but  by  this  is  meant  that,  assuming  the  evidence 
to  be  true,  it.  does  not  reasonably  prove  the  fact, 
and  not  that,  where  the  evidence  is  conflicting 
this  court  can  weigh  it,  in  an  action  at  law." 

[3, 4]  We  are  of  the  opinion  that  the  sole 
contention  in  this  case  is  based  upon  the  sec- 
ond assignment  of  error,  based  on  the  mis- 
conduct of  W.  D.  Berry,  who  was  a  member 
of  the  Jury. 

In  St.  Louis  &  S.  F.  B.  Co.  t.  Brown.  lU 
Pac.  1075,  it  is  said : 

"This  court  has  held  several  times,  without 
any  apparent  qualification,  that  affidavits  or 
testimony  of  jurors  will  not  be  received  for  the 
purpose  of  impeaching  their  verdict.  Colcord 
V.  Conger,  10  Okl.  458,  62  Pac  276;  Barnes  v. 
Territory,  19  Okl.  373,  91  Pac  848;  Pitchlynn 
v.  Cherry,  32  OkL  77,  121  Pac  196;  Tulsa  St 
Ky.  Co.  V.  Jacobson,  40  Okl.  118,  136  Pac  410: 
Glockner  v.  Jacobs,  40  OkL  641,  140  Pac.  -142." 

In  the  case  of  Spencer  v.  State,  5  Okl.  Cr. 
7,  113  Pac.  224,  it  is  said:. 

"Jurors  cannot  be  heard  to  impeach  their  ver- 
dict unless  expressly  authorized  to  do  so  by 
statute,  aad  then  only  in  the  manner  provided 
by  statute.  When  jurors  are  impaneled,  they 
are  sworn  to  decide  the  case  submitted  to  them 
according  to  the  law  and  the  evidence.  For  a 
juror  to  make  an  affidavit  that  he  has  violated 
his  oath  and  rendered  a  verdict  upon  any  other 
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ground  than  the  sworn  evidence  in  a  case  places 
him  in  contempt  of  court" 

In  Tnlsa  St.  Ry.  C!o.  v.  Jaoobson,  supra, 
Chief  Justice  Hayes  quotes  with  approval 
from  Colcord  v.  Conger,  supra,  the  rule  gov- 
erning this  question,  as  follows : 

"  'Upon  grounds  of  public  policy  Jurors  will 
not  be  beard  by  affidavit,  deposition,  or  other 
sworn  statement  to  impeach  or  explain  their 
verdict,  or  show  on  what  ground  it  was  render- 
ed, or  that  fhey  made  a  mistake,  or  misunder- 
stood the  law  or  the  result  of  their  finding,  or  to 
show  what  items  entered  into  the  verdict  or  how 
they  arrived  at  the  amount.  Jurors  will  only  be 
heard  in  support  of  their  verdict  or  conduct 
when  same  is  attempted  to  be  impeached.'  This 
doctrine  is  supported  by  the  decided  weight  of 
authority  (2  Thompson,  Trials,  2618),  and  no 
good  reason  has  been  suggested  to  us  why  it 
should  be  overturned." 

Tn  the  case  of  Keith  v.  State,  7  Okl.  Cr. 
156,  123  Pac.  172,  Furman,  P.  J.,  quotes  with 
approval  from  Spencer  v.  State,  supra,  the 
following : 

"If,  after  being  discharged  and  mingling  with 
the  public,  jurors  are  permitted  to  impeach  ver- 
dicts which  they  'have  rendered,  judgments  based 
upon  verdicts  of  juries  would  rest  upon  a  very 
uncertain  foundation.  Litigants  against  whom 
verdicts  have  been  rendered  would  be  continual- 
ly importuning  jurors,  and  attempting  to  ob- 
tain from  them  affidavits  upon  which  such  ver- 
dicts could  be  assailed.  This  would  result  in 
perjury  and  bribery.  There  would  be  no  end  of 
litigation  in  cases  tried  before  juries.  There- 
fore, for  the  security  of  litigants,  and  to  pre- 
vent fraud  and  perjury,  as  well  as  for  the  pro- 
tection of  the  jurors  themselves,  courts  will 
not  allow  jnrors  to  impeach  their  own  verdict, 
unless  they  are  permitted  to  do  so  by  the  ex- 
press provisions  of  the  statute.  We  have  no 
statute  permitting  this  to  be  done." 

In  Barker  v.  Livingston  Co.  Nat  Bank,  30 
HI.  App.  691,  it  Is  said : 

"It  is  further  objected  that  the  conrt  erred  in 
not  granting  a  new  trial  on  the  ground  of  the 
prejudice  of  the  juror  Bennett  This  claim  is 
based  on  a  declaration  alleged  to  have  been  made 
by  Bennett  after  the  verdict  that  he  did  not  be- 
lieve what  Kent  swore  to  on  the  trial,  because 
he  knew  him  too  well.  Conceding  that  the  ju- 
ror made  this  declaration  (but  which  he  denies), 
still  it  cannot  l>e  received  to  impeach  his  verdict 
It  is  well  settled  that  a  juror  cannot  impeach  his 
own  verdict  by  declarations  made  after  the  trial 
which  would  show  his  disqualification  as  a  juror, 
or  to  show  misconduct  on  the  trial.  Allison  v. 
People,  45  111.  37;  Niccolls  v.  Foster,  89  lU. 
386.  The  affidavit  was  properly  rejected  by  the 
court" 

In  Allison  v.  People,  45  111.  37,  It  is  said : 

"It  is,  however,  urged  that  in  this  case  there 
are  affidavits  of  persons  not  jurymen  in  the 
case,  and  that  they  of  themselves  were  sufficient 
to  require  the  granting  of  a  new  trial.  When 
examined,  it  seems  that  the  facts  sworn' to  in 
those  affidavits  were  derived  from  the  jurymen. 
We  therefore  perceive  no  difference  in  the  effect 
whether  the  facts  are  sworn  to  by  the  jurymen 
or  by  persons  learning  them  from  the  jurymen. 
To  receive  and  act  upon  these  affidavits  would 
be  to  do  indirectly  what  the  law  does  not  permit 
to  be  done  directly.  Such  a  course  cannot  be 
adopted.  Whilst  it  may  be  true  that  the  jury 
may  have  been  guilty  of  misconduct,  still  it  is 
not  established  by  evidence  upon  which  the  court 
was  authorized  to  act  This  is  the  uniform  cur- 
rent of  authority,  so  far  as  we  have  been  able 
to  find,  and  no  reason  is  perceived  for  holding 
differently." 


In  Thompson  and  Merrlam  on  Juries,  { 
445,  It  is  stated : 

"If  the  courts  refuse,  on  pounds  of  pdblic  pol- 
icy, to  listen  to  primary  evidence  of  a  fact,  they 
will,  of  course,  for  stronger  reasons,  refuse  to 
listen  to  secondary  evidence  of  it  What  the  law 
will  not  allow  to  be  proved  by  the  oath  of  the 
person  having  the  knowledge  it  obviously  will 
not  allow  to  be  proved  by  the  oath  of  another 
person  deriving  his  information  from  the  un- 
sworn statements  of  the  former  person.  It  fol- 
lows that  the  affidavits  of  counsel,  or  other  per- 
sons, of  the  misconduct  of  the  jury,  upon  infor- 
mation derived  from  particular  jurors,  will  not 
be  heard  to  impeach  the  verdict.  If  the  same 
grounds  of  public  policy  did  not  intervene  as  in 
the  case  where  the  fact  is  soaght  to  be  proved 
by  the  oath  of  the  juror  liimself,  a  consideration 
of  the  infirmity  wUch  attaches  to  hearsay  testi- 
mony would  operate  to  exclude  it" 

It  la  our  opinion  that  the  court  erred  in  ad- 
mitting the  evidence  of  the  two  jurors  who 
did  not  sign  the  verdict  to  impeach  the  ver- 
dict rendered,  and  that  the  court  also  erred 
in  admitting  evidence  of  the  statements  made 
by  the  juror  Berry  after  the  trial,  in  the  pres- 
ence of  one  of  defendant's  attorneys,  by  reason 
of  the  infirmity  which  attaches  to  hearsay  tes- 
timony. But,  as  the  court  overruled  the  mo- 
tion for  new  trial,  such  errors  were  harmless. 

We  are  of  the  opinion  that  the  court  did 
not  err  in  overruling  the  motion  for  a  new 
trlaL 

Finding  no  prejudicial  error  In  the  record, 
this  case  should  be  affirmed. 


(65  Okl.  22T) 

CHICAGO,  R.  L  ft  P.  RY.  CO.  v.  PALMER. 

(No.  8709.) 
(Supreme  Court  of  Oklahoma.     Feb.  1.  1916.) 

(Eyllaiut  hy  the  Court.) 

Neolioence  «=>1— Definition. 

"Negligence"  is  the  failure  to  do  what  a 
reasonable  and  prudent  person  would  ordinarily 
have  done  under  the  circnmstances,  or  doing 
what  such  a  person  would  not  have  done. 

[Ed.  Note. — For  other  cases,  see  Negligence, 
Cent  Dig.  {  1;   Dec.  Dig.  <3=>1. 

For  other  definitions,  see  Words  and  Phrases, 
EHrst  and  Second  Series,  Negligence.J 

Commissioners'  Opinion,  Division  No.  3. 
Error  from  District  Court,  Carter  County; 
A.  Eddleman,  Judge. 

Action  by  A.  L.  Palmer  against  the  Chica- 
go, Rock  Island  &  Pacific  Railway  Company. 
Judgment  for  plaintiff,  and  defendant  brings 
error.    Reversed  and  remanded. 

C.  O.  Blake,  of  El  Reno,  J.  G.  Gamble,  of 
Des  Moines,  Iowa,  K.  W.  Shartel,  of  Oklaho- 
ma City,  and  R.  J.  Roberts  and  W.  H.  Moore, 
both  of  El  Reno,  for  plaintiff  in  error. 
Brown,  Brown  &  Brown,  o£  Ardmore,  for  de- 
fendant In  error. 

BITTBNHOUSE,  a  The  principal  ques- 
tion In  this  case  is  whether  there  is  any  evi- 
dence reasonably  tending  to  show  that  the 
defendant  was  guilty  of  negligence  towards 
the  plaintiff.  If  there  was  a  failure  of  proof 
as  to  primary  negligence,  then  there  was  no 
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question  to  submit  to  the  Jury.  Ifidland 
VaUey  R.  Co.  v.  Bailey,  34  OkL  193,  124  Pac. 
987;  Phcenlx  Printing  Co.  t.  Durhaoi,  32 
Okl.  575,  122  Pac.  708,  38  L.  R.  A.  (N.  8.) 
1181;  Solts  V.  Southwestern  Cotton  OU  Co., 
28  Okl.  706,  116  Pac  778;  Chicago,  R.  I.  & 
P.  Ry.  Co.  T.  Baronl,  32  Okl.  640,  122  Paa 
926.  The  defense  of  assumption  of  risk  does 
not  arise  unless  the  defendant  has  been  guil- 
ty of  negligence.  St.  Louis  &  S.  F.  R.  Co. 
V.  Long,  41  OkL  177,  137  Pac.  1166,  Ann. 
Cas.  1915C,  432.  It  is  therefore  necessary 
for  the  plaintiff  to  establish  primary  negli- 
gence before  there  is  anything  'against  which 
to  defend;  merely  showing  an  injury  does 
not  in  the  case  of  an  employe  establish  neg- 
ligence. So  It  becomes  necessary  for  us  to 
ascertain  from  the  evidence  whether  primary 
negligence  has  been  shown  in  the  Instant 
case.  The  evidence  establishes  the  fact  tliat 
the  plaintiff  was  28  yeiars  of  age,  weighing 
about  140  pounds,  was  in  the  employ  of  the 
defendant  as  warehouse  foreman  at  Ard- 
more,  which  position  he  had  held  for  9 
months.  Prior  to  his  promotion  to  warehouse 
foreman  he  had  for  15  months  beeen  a  trudc- 
er  in  the  warehouse.  Nine  months  before 
the  accident,  on  the  recommendation  of  b 
former  station  agent  of  defendant,  plaintiff 
bad  employed  Linn  Eggleston  to  work  for 
him  in  the  warehouse.  Eggleston  weighed 
about  125  pounds,  and,  according  to  the  plain- 
tiff's.  testimony,  was  incapable  of  doing  the 
work.  Eggleston,  as  plainticrs  witness,  con- 
tradicted this.  The  station  agent  and  his 
chief  clerk  both  directed  plaintiff  in  his  work. 
Some  time  before  the  accident  plaintUTs  oth- 
er assistant,  Cagle,  had  quit,  and  the  new 
station  agent  had  employed  a  boy  17  or  18 
years  old  to  assist  plaintiff  and  Eggleston. 
The  plaintiff's  duties  consisted  of  loading, 
unloading,  and  trucking  freight  On  Sunday, 
October,  6,  1913,  he  was  directed  by  the  sta- 
tion agent  to  get  bis  men  and  unload  seven 
cars  of  merchandise  at  the  warehouse. 
Plaintiff  and  Eggleston  unloaded  the  cars; 
the  boy.  Dent,  not  showing  up  for  work  un- 
til after  the  cars  were  unloaded.  While 
these  two  were  unloading  a  folding  bed 
weighing  about  600  pounds  from  the  first 
car,  the  plaintiff,  in  lifting  tbe  bed  onto  the 
truck,  and  Just  as  the  top  of  the  bed  struck 
the  celling  of  the  car,  felt  a  catch  in  his 
back.  After  plaintiff  and  Eggleston  finished 
unloading  the  other  five  cars,  plalntifTs  back 
w^s  hurting  him  so  badly  that  he  went  borne 
and  went  to  bed,  where  be  remained  for  IV^ 
months.  Plaintiff  was,  and  has  been,  suffer- 
ing from  tuberculosis  of  the  lungs,  and  had 
been  discharged  from  the  navy  in  1910  for 
that  reason,  at  which  time  be  weighed  125 
pounds,  or  about  the  same  he  weighed  at 
tbe  time  of  tbe  trial.  The  condition  of  the 
plaintiff  at  the  time  of  the  trial  prevented 
bim  from  i}erformlng  manual  labor.  A  week 
or  10  days  before  the  injury,  plaintiff  bad 
requested  the  station  agent  of  defendant  to 
allow  him  more  help  to  take  care  of  tbe  ad- 


ditional work  caused  by  tbe  fact  that  de- 
fendant's freight  business  was  growing.  The 
plaintiff  at  no  time  complained  of  the  inabili- 
ty of  Eggleston  and  Dent  to  do  tbe  work, 
nor  bad  he  attempted  to  discharge  tbem.  We 
therefore  gather  from  tbe  argument  that  it 
is  tbe  contention  of  tbe  plaln.tlff  that  the 
railway  company  owed  the  plaintiff  tbe  duty 
to  furnish  him  sufficient  and  competent  help 
to  do  the  work,  and  in  order  to  strengtboi 
this  contention  the  plaintiff  testified  tliat  a 
week  or  10  days  before  the  accident  be  bad 
applied  to  the  company  for  additional  help, 
which  was  refused.  It  will  be  observed  in 
connection  with  this  demand  that  his  reason 
in  asking  for  additional  help  was  not  because 
the  individual  items  of  freight  handled  were 
too  heavy,  but  on  account  of  tbe  fact  that 
tbe  volume  of  business  of  the  company  had 
been  growing  and  expanding  to  such  an  ex- 
tent that  the  number  of  employfe  necessaiy 
to  handle  the  business  was  insufficient. 

Is  it  possible  thtit  under  such  evidence  the 
company  can  be  held  to  have  been  negligent? 
We  -think  not  Negligence  is  a  failure  to 
do  what  a  reasonable  and  prudent  person 
would  ordinarily  have  done  under  the  cir- 
cumstances, or  doing  what  such  a  perwn 
would  not  have  done.  Chicago,  R.  I.  &  P. 
Ry.  Co.  V.  Watson,  36  OkL  1,  127  Pac.  693. 
It  is  admitted  by  the  plaintiff  that  tbe  com- 
pany had  furnished  two  helpers  to  assist  in 
the  unloading  of  freight  and  over  whom  be 
bad  control  ais  foreman  of  tbe  warehouse; 
that  on  the  day  of  the  injury  tbe  plaintiff 
had  orders  as  foreman  to  get  bis  helpers 
and  unload  the  freight  in  question.  Tbese 
helpers  were  employed  by  tbe  company  to 
assist  in  the  very  work  which  plaintiff  was 
engaged  In  at  tbe  time  of  the' injury,  but 
the  third  man  was  not  present  No  showing 
was  made  that  bis  absence  was  due  to  any 
negligence  on  tbe  part  of  the  company,  or 
that  bis  presence  would  have  prevented  the 
injury.  The  fact  that  the  plaintiff  engaged 
in  the  work  of  unloading  the  heavy  bed  with- 
out waiting  for  the  assistance  of  the  absent 
employe,  whom  he  wbs  instructed  to  call  to 
his  assistance,  does  not  tend  to  establish  the 
negUgence  complained  of,  that  is,  tbe  failure 
of  the  comx>any  to  furnish  sufficient  and  com- 
I)etent  help,  and  does  not  show  primary  neg- 
ligence on  tbe  part  of  tbe  company.  What 
more  precaution  could  the  company  have 
taken  than  to  furnish  two  helpers;  and  if 
tbe  plaintiff,  as  such  foreman,  preferred  to 
lift  the  heavy  articles  without  waiting  for 
the  assistance  of  the  absent  helper,  the  com- 
pany could  not  be  charged  with  negligence  in 
falling  to  furnish  sufficient  and  competent 
help.  This  Is  a  clear  case  of  an  accident  oc- 
curring without  any  showing  of  negllgmoe 
on  tbe  part  of  the  company,  and  no  recovery 
can  be  had.  The  case  of  Sulzberger  &  Scms 
V.  Hoover,  149  Pac.  887,  is  relied  upon  by 
defendant  in  error  as  decisive  of  the  caae  at 
bar.   In  that  case  tbe  court  said:     
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"It  Is  trne,  as  has  b«en  repeatedly  held  by  this 
court,  that  the  mere  fact  of  an  injury  does  nbt 
prove  the  fact  of  negligence;  but  in  the  case 
at  bar  the  negligence  is  admitted." 

The  facts  In  that  case  JustlQed  an  admis- 
sion of  negligence.  The  main  question  ar- 
gued was  whether  there  was  a  casual  con- 
nection between  the  admitted  negligence  and 
the  injury;  while,  under  the  facts  in  the 
Instant  case,  negligence  is  not  shown,  nor  Is 
It  admitted. 

The  Judgment  should  therefore  be  revers- 
ed, and  the  cause  remanded. 

FEB  CITIMAM.    Adopted  In  whole. 


(55  Okl.  163) 

CASE  et  aL  v.  POSEY  et  aL     (No.  5709.) 
(Supreme  Court  of  Oklahoma.    Feb.  1,  1918.) 

(ByUahui  ly  the  Court) 

1.  Tmal  «=»139— DiBBonoN  of  Verdiot— Ev- 
idence. 

The  question  presented  to  the  trial  court  on 
•  motion  to  direct  a  verdict  is  whether,  admit- 
ting ^e  truth  of  all  the  evidence  that  has  been 
given  in  favor  of  the  party  against  whom  the 
action  is  contemplated,  together  with  such  in- 
ferences and  conclusions  as  may  be  reasonably 
drawn  therefrom,  there  is  enough  competent  evi- 
dence to  reasonably  sustain  the  verdict,  should 
the  jury  find  in  accordance  therewith. 

[Ed.  Note.— For  other  cases,  see  Trial,  Gent. 
D^.  H  332,  333,  83&-311,  365 ;   Dec  Dig.  «=> 

2.  Pbincipai.  and  Aqbrt  «s>24— Aobnct— 
Question  tob  JtntT  —  CoNFucriNa  Evi- 
dence. 

Where  the  guardian  of  the  person  and  es- 
tate of  a  minor  is  expressly  authorized  by  the 
county  court  to  sell,  for  cash,  a  certain  note 
payable  to  himself  as  guardian  of  such  minor, 
for  the  purpose  of  paying  certain  existing  debts 
against  said  minor's  estate,  and  in  pursuance 
of  said  order  said  guardian  indorses  said  note 
in  blank,  and  delivers  the  same  to  a  trusted 
third  person,  for  the  purpose  of  procuring  a 
buyer  therefor,  and  such  tldrd  person  sells  and 
lieUvers  said  note,  for  cash,  to  certain  purchas- 
ers, and  receives  the  proceeds  thereof,  but  fails 
to  turn  the  same  over  to  said  guardian,  and 
where  such  guardian  subsequently  institutes  a 
suit  upon  said  note,  and  such  purchasers  inter- 
vene, claiming  to  be  the  owners  thereof,  and 
there  is  a  controversy  as  to  whose  agent  such 
third  person  was,  held,  that  the  question  of 
agency  was  one  of  fact  for  the  jury. 

[Ed.  Note. — For  other  cases,  see  Principal  and 
Agent,  Cent.  Dig.  H  722,  723;  Dec.  Dig. 
^c;924.J 

Commissioners'  Opinion,  Division  No.  8. 
Error  from  District  Court,  Wagoner  County; 
R.  G.  Allen,  Judge. 

Action  by  James  S.  Posey,  guardian  of 
Elnnie  W.  Posey,  a  minor,  and  others,  against 
Carl  Stein  and  others.  In  which  F.  W.  Case 
and  another  intervened.  Judgment  for  plaln- 
tlfls,  and  Interveners  bring  error.  Beversed 
and  remanded. 

Wm.  T.  HutchlngB  and  James  L.  Allen, 
both  of  Muskogee,  for  plaintiffs  In  error. 
Jess  W.  Watts,  Alvln  F.  Molony,  and  Ed- 
ward M.  Gallaher,  all  of  Wagoner,  for  de- 
fendant In  error  James  S.  Posey. 


DTTDLET,  C.  This  Is  an  appeal  from  the 
district  court  of  Wagoner  county.  On  De- 
cember 26,  1912,  the  defendant  ta  error 
James  S.  Posey,  as  the  guardian  of  the  per- 
son and  estate  of  his  daughter,  Klnnle  W. 
Posey,  a  minor,  commenced  this  action  In 
said  conrt  against  the  defendants  In  error 
Carl  Stein  and  the  Citizens'  State  Bank,  to 
recover  the  amount  claimed  to  be  due  upon 
a  promissory  note  of  $693.33,  dated  Febru- 
ary 24,  1912,  signed  by  said  Stein,  due  and 
payable  to  the  order  of  said  guardian  10 
months  thereafter,  bearing  Interest  at  8  per 
cent  from  date.  The  bank  bad  said  note  In 
its  possession  for  collection  and  was  made  a 
party  to  said  action,  on  account  thereof.  On 
Jannary  10,  1013,  the  plaintiffs  In  error,  by 
leave  of  court,  Intervened  In  8ald^  action, 
claiming  ownership  of  said  note,  by  pur- 
chase from  said  guardian,  through  hla  agent, 
the  defendant  In  error  ciarl  Delchman,  and 
seeking  to  recover  the  amount  due  thereon 
from  said  guardian  and  Stein,  the  maker 
thereof.  Later  Delchman  and  the  defendant 
In  error  the  Wagoner  Investment  Company 
>were  made  parties  defendant  At  the  con- 
clusion of  the  taking  of  the  testimony,  the 
trial  court  upon  request  of  the  guardian,  di- 
rected the  Jury  to  return  a  verdict  tn  his 
favor  for  the  amount  due  upon  said  note. 
This  was  done,  and  Judgment  rendered  in  his 
favor  accordingly,  from  which  the  Interven- 
ers have  appealed. 

-[1]  The  only  question  presented  Is  wheth- 
er or  not  the  trial  court  committed  error  in 
directing  a  verdict  for  the  guardian.  The 
question  presented  to  a  trial  court  on  a  mo- 
tion to  direct  a  verdict  is  whether,  admitting 
the  truth  of  all  the  evidence  that  has  been 
given  in  favor  of  the  party  against  whom  the 
action  is  contemplated,  together  with  sudh 
inferences  and  conclusions  as  may  be  reason- 
ably drawn  therefrom,  there  is  enough  com- 
petent evidence  to  reasonably  sustain  the  ver- 
dict should  the  Jury  find  in  accordance  there- 
with.. Moore  v.  First  Nat  Bank  of  Iowa  City, 
30  Okl.  623,  121  Pac.  627 ;  Jones  v.  First  Nat 
Bank  of  Brlstow,  39  OkL  784, 136  Pac.  737 ;  Ab- 
bott et  aL  V.  blpgus,  145  Pac,  365. 

[2]  Measured  by  this  rule,  should  the  ver- 
dict have  been  directed  in  favor  of  the  guard- 
ian? A  determination  of  this  question  re- 
quires an  examination  of  the  record.  James 
W.  Posey  Is  the  father  and  legally  appointed 
guardian  of  the  person  and  estate  of  bis 
daughter,  Ktnnie  W.  Posey,  a  minor.  He 
was  appointed  prior  to  February  24,  1912. 
On  said  last-named  date,  he  sold  and  danvey- 
ed  certain  real  estate  belonging  to  said  minor, 
pursuant  to  an  order  of  the  county  court  of 
Creek  county,  to  Stein,  for  a  stipulated  sum, 
payable  one-third  cash  and  the  balance  In 
two  equal  payments,  evidenced  by  promissory 
notes,  one  of  which  Is  the  note  sned  on 
herein.  In  both  tbe  deed  and  the  notes  the 
guardian  retained  a  vendor's  lien  on  said 
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real  estate  for  the  deferred  payments.  On 
March  16,  1912,  said  guardian  obtained  an 
order  of  tlie  county  court  of  said  county 
authorizing  him  to  sell  and  dispose  of  the 
note  sued' on  for  cash,  and  use  the  proceeds 
thereof  for  the  payment  of  certain  existing 
Indebtedness  against  his  ward's  estate.  Im- 
mediately following  this,  he  Indorsed  said 
note  in  the  following  words: 

"For  value  received  and  by  special  order  of 
the  county  judge  of  Creek  county,  Oklahoma,  I 
hereby  assign  and  transfer  the  within  note,  to- 
gether with  all  interest  in  and  all  rights  under 

the  vendor's  lien  securing  the  same  to . 

[Signed]  J.  S.  Posey,  Guardian  of  Kinnie  W. 
Posey." 

— and  delivered  said  note,  bearing  such  in- 
dorsement, to  Delchman,  for  the  purpose  of 
procuring  a  buyer  for.  the  same.  In  May 
following,  Delchman  sold  and  delivered  said 
note  to  the  interveners,  who  resided  In  New 
York  state,  for  the  sum  of  $650,  $600  of 
which  was  paid  to  him  at  that  time.  He 
furnished  them  an  abstract  of  title  to  said 
real  estate,  together  with  a  certified  copy  of 
the  order  authorizing  the  gniardlan  to  sell 
said  note.  The  abstract  disclosed  some  un-' 
paid  taxes  upon .  said  real  estate,  and  on 
account  thereof  the  purchasers  retained  $60 
to  protect  them  against  said  taxes.  The  in- 
terveners made  Investigation  of  the  financial 
responsibility  of  Stein  before  they  purchased 
said  note.  Considerable  correspondence  pass- 
ed between  them  and  Delchman  before  the 
sale  was  consummated,  from  which  it  reason- 
ably appears  that  Delchman  was  represent- 
ing the  guardian  in  the  sale  of  said  note. 

The  guardian  admitted  that  he  indorsed 
and  delivered  said  note  to  Delchman,  for 
tlie  purpose  of'  procuring  a  buyer  for  the 
same,  but  claims  that  he  was  not  to  deliver 
the  note,  nor  receive  the  money  for  the  same, 
except  In  his  presence.  The  guardian  claims 
that  Delchman  was  the  agent  of  the  pur- 
chasers. They  deny  this,  and  claim  that  he 
was  the  guardian's  agent  in  selling  the  note, 
and  that  they  bought  it  in  good  faith  through 
him.  Delchman  did  not  turn  over  the  $600 
be  received  upon  said  note  to  the  guardian. 
He  claims,  however,  that  the  guardian  owed 
him  this  amount,  or  more,  and  that  the 
estate  of  said  ward  owed  the  guardian  over 
$700,  and  that  the  guardian  authorized  him 
to  retain  tliis  money  in  payment  of  his  debt. 

The  main  controversy  is  as  to  the  owner- 
ship of  the  note.  The  Important  factor  in 
determining  this  question  is  whether  Delch- 
man was  the  agent  of  the  guardian  or  of  the 
purchftsera  This  was  a  question  of  fact  to 
be  determined  by  the  Jury.  The  evidence  up- 
on this  question  was  sharply  conflicting,  and 
the  trial  court  was  not  justified  in  direct- 
ing a  verdict  for  the  guardian.  Wrought  Iron 
Range  Co.  ▼.  Leach,  32  Okl.  706, 123  Fac.  419; 
Xukon  Mills  &  Grain  Co.  v.  Imperial  Roller 
MilU  Co.,  34  OkL  817,  127  Pac.  422;  Gast 
et  aL  V.  Barnes,  143  Pac  856.    The  guardian 


was  specifically  authorized  hj  the  county 
court  to  sell  this  particular  note.  The  par- 
chasers  certainly  had  a  right  to  buy  it; 
but  If  Delchman  was,  as  a  matter  of  &ct, 
their  agent,  and  he  faUed  to  account  to  the 
guardian  for  the  purchase  price,  then  under 
certain  circumstances  they  would  be  liable. 
First  National  Bank  of  Keota  v.  Bridges, 
39  Okl.  355, 135  Pac  378.  If,  however,  Delch- 
man was  the  trusted  agent  of  the  guardian, 
and  the  guardian  saw  fit  to  Indorse  and  de- 
liver this  note  to  him,  with  authority  to  pro- 
cure a  buyer  therefor,  and  the  purchasers 
bought  in  good  faith,  then  they  would  be  en- 
titled to  recover  upon  the  note,  notwithstand- 
ing the  fact  that  the  guardian's  agent  may 
have  dissipated  the  funds. 

The  record  discloses  other  questions  of 
fact  which  should  have  gone  to  the  Jury. 
The  Judgment  of  the  trial  court  should  be  re- 
versed, and  the  cause  remanded. 

PER  CURIAM.    Adopted  in  whole. 

.  (SG  Okl.  224) 

SQUIRES  et  a!  t.  POOLEY  (POOLEY,  In- 
tervener).   (No.  6621.) 
(Supreme  Court  of  Oklahoma.    Feb.  1,  1916l) 

(Syllahiu  iv  Ht«  Court  J 

1.  Gabrishkbnt  C=>225—Intkbveiitioii— Ex- 
penses  OF   Intebvsneb — Right  to   Rem- 

BUBSEMENT. 

Where  an  Intervener,  in  a  matter  of  gar- 
nishment, successfully  maintains  bia  claim  of 
ownership  to  tlie  property  in  the  hands  of  the 
garnishee,  such  intervener  cannot,  in  such  inter- 
vention, recover  against  the  plaintiff,  in  the  suit 
in  which  the  summons  in  garnistunent  issaed, 
damages  for  attorney's  fees,  hotel  and  traveling 
expenses,  incurred  by  him  in  intervening  in 
said  cause. 

[Bid.  Note.— For  other  cases,  see  Gamiahment, 
Cent  Dig.  g  420;    Dec.  Dig.  «=>225.] 

2.  Gabnisrmekt  «=»219  —  Rights  of  Inteb- 

VENEB— TBIAL. 

A  trial  of  the  rights  of  the  ownership  of  an 
intervener  of  property  garnished  may  be  had 
prior  to  the  trial  of  the  cause  in  which  the  gar- 
nishment issued. 

[EA.  Note.— For  other  cases,  see  Garnishment, 
Cent.  Dig.  g  414;    Dec  Dig.  <&=219.] 

Commissioners'  Opinion,  Division  Na  1. 
Error  from  County  Court,  Jefferson  County; 
J.  M.  Adams,  Judge. 

Action  by  Li.  H.  Squires  and  another 
against  T.  E.  L.  Pool^,  wherein  S.  F.  Pooley 
intervened.  Judgment  for  defendant,  and 
plaintiffs  bring  error.    Modified  and  affirmed. 

Bridges  ft  Vertrees,  of  Waurlka,  for  plain- 
tiffs Ih  error.  Guy  Green  and  Joseph  T. 
DiUard,  both  of  Waurlka,  for  intervener. 

OOIAAVSR,  O.  An  action  was  brought  by 
plaintiffs  In  error,  plaintiffs  below,  against 
defendant  in  error,  defendant  below,  to  re- 
cover upon  a  promissory  note.  On  the  same 
day,  summons  in  gamlsbmeBt  was  issued  and 
served  upon  H.  Wlnnlngham,  who  answered 
that  he  held   $190  belonging  to  defendant 
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Thereafter,  S.  F.  Pooley  obtained  leave  of 
court  to  interrene  In  aald  cause,  and  filed 
his  plea  of  interrentlon,  claiming  that  he 
was  owner  of  the  property  garnished  In  the 
bands  of  Wlnnlngham,  and  averred  that  the 
order  of  garnishment  was  wrongfully  and  Il- 
legally issued,  and  that  be  bad  been  put  to 
much  trouble  and  expense  by  reason  of  said 
garnishment,  In  railroad  fare,  hotel  bills, 
and  other  expenses,  and  that  he  had  been  re- 
quired to  lose  many  days  in  attending  to  the 
same ;  that  be  bad  been  damaged  $75,  togeth- 
er with  interest  from  the  time  said  money 
was  withheld  from  bim,  and  was  compelled 
to  employ  an  attorney  to  protect  bis  rights ; 
and  prayed  that  the  garnishment  proceed- 
ings be  held  for  naught,  and  that  he  recover 
from  said  Wbmlngham  $190  and  interest 
thereon,  and  from  these  plaintiffs,  damages, 
costs,  and  a  reasonable  attorney's  fee,  al- 
leged to  be  $100.  Testimony  was  offered, 
tending  to  prove  his  (intervener's)  ownership 
of  said  fund  in  tbe  hands  of  the  garnishee. 
On  a  trial  of  the  case,  against  tbe  objec- 
tion and  exception  of  plaintiff,  the  court  ad- 
mitted evidence  as  to  what  was  a  reason- 
able attorney's  fee  to  bo  allowed  intervener, 
and  the  expenses  incurred  by  intervener  In 
the  way  of  railroad  fare  and  hotel  bills  in 
attending  to  and  in  said  trial.  The  case  was 
Irled  to  a  Jury,  and  resulted  in  a  verdict  in 
favor  of  plaintiff  and  against  defendant,  T. 
£.  L.  Pooley,  in  the  sum  of  $223.76,  and  also 
a  verdict  In  favor  of  intervener  in  tbe  dum 
of  $190,  against  said  Wlonlngham,  with 
interest  at  tbe  rate  of  6  per  cent,  from  date 
of  garnishment,  and  against  the  plaintiff  for 
$35  attorney's  fees,  and  $50  for  expenses  in- 
curred by  reason  of  the  wrongful  issuance  of 
said  garnishment,  $10  of  which  was  remit- 
ted by  intervener.  Upon  said  verdict,  the 
court  entered  Judgment  in  favor  of  intervener 
and  against  H.  Wlnnlngham  for  $190,  and 
against  tbe  plaintiffs  in  the  sum  of  $78.02. 
Motion  for  new  trial  was  filed  by  plaintiffs, 
which  was  overruled  and  duly  excepted  to. 
To  reverse  said  Judgment  this  appeal  is 
prosecuted. 

[1 , 2]  The  only  errors  argued  in  tbe  brief 
of  plaintiffs  are:  (1)  That  the  court  erred  in 
trying  the  garnishment  action  until  after 
Jndgment  had  been  bad  in  the  principal  ac- 
tion; (2)  tbe  court  erred  in' admitting  evi- 
dence, showing  the  amount  bf  a  reasonable 
attorney's  fee  Incurred  by  intervener;  (3) 
the  court  erred  in  the  admission  of  evidence 
as  to  the  expenses  incurred  by  intervener  for 
hotel  bills  and  railroad  fare. 

Tbe  only  authority  dted  by  plaintiffs 
Is  part  of  chapter  121,  Sesa  Laws  1913,  p. 
232,  whior.  reads: 

"The  proceedings  against  a  garnishee  shall  be 
deemed  an  action  by  the  plaintiff  against  gar- 
nishee and  defendant,  as  parties  defendaot,  and 
all  the  provisioDS  for  enforcing  judgment  shall 
be  applicable  thereto;  bnt  when  the  garnish- 
ment is  not  in  aid  of  execution,  no  trial  shall  be 
Iiad  of  the  garnishee  action  until  the  plaintiff 


shall  have  judgment  In  tbe  principal  action,  and 
If  the  defendant  have  judgment,  the  garnishee 
action  shall  be  dismissed  with  costs,  unless  the 
plaintiff  shall  give  immediately,  in  open  court, 
notice,  to  be  stated  in  the  Journal  entry,  that 
he  appeals  from  such  action.    •    •    •  " 

This  law  evidently  has  reference  to  pro- 
ceedings between  tbe  plaintiff  and  defendant, 
and  does  not  refer  to  an  Intervener.  We 
deem  it  unnecessary  to  cite  authorities  in 
support  of  the  proposition  that  one  whose 
property  has  been  wrongfully  attached  by 
the  process  of  garnishment  may  proceed  to 
have  the  Question  disposed  of,  regardless  of 
whether  or  not  the  suit  upon  tbe  original 
case  in  which  tbe  garnishment  issued  has 
been  disposed  of  or  not  The  right  to  inter- 
vene and  the  recovery  to  be  bad  are  provided 
for  by  sections  4701  and  4702,  Eev.  Laws 
1910,  and  such  recovery  cannot  include  an 
attorney's  fee,  hotel  bills,  and  traveling  ex- 
penses, incurred  by  the  Intervener.  There- 
fore the  court  committed  error  in  permitting 
evidence  to  be  Introduced  as  to  tbe  value  of 
such  attorney's  fee  and  expenses,  which, 
ordinarily,  would  work  a  reversal  of  the  case; 
but  Inasmuch  as  neither  the  garnishee,  Wln- 
nlngham, nor  the  plaintiffs,  complain  of  the 
Judgment  rendered  in  favor  of  the  garnishee, 
except  by  the  plaintiffs  as  to  the  rendition  of 
Judgment  for  $78.02  attorney's  fee  and  ex- 
penses, this  Judgment  should  be  modified  by 
setting  aside  that  part  of  the  Judgm^it 
rendered  against  said  plaintiffs  for  said  ex- 
penses in  said  sum  of  $78.02,  as  not  being  a 
proper  element  of  damages  in  this  case ;  and 
said  Judgment,  being  so  modified,  should  be 
affirmed. 

PER  CURIAM.    Adopted  In  whole. 


(56  OU.  lot) 

BRIAN  et  aL   v.   SULLIVAN.     (No.  6550.) 
(Supreme  (3ourt  of  Oklahoma.    Jan.  25,  1916.) 

(Byttaiut  &y  the  Court.) 
Action  €=>50— Joindeb  of  Oauses. 

While,  under  section  4738,  Rev.  Laws  1910, 
several  causes  of  action  may  be  joined  in  one 
suit,  they  cannot  be  so  joined,  except  in  actions 
to  enforce  mortgages  or  other  liens,  unless  eacli 
cause  of  action  stated  affects  each  of  the  parties 
to  the  suit. 

[Ed.  Note. — For  other  cases,  see  Action,  Cent. 
Dig.  $i  511-647:  Dec.  Dig.  «=>50;  Pleading, 
Cent  Dig.  f  137.] 

.  Commissioners'  Opinion,  Division  No. .  1. 
Error  from  District  Court,  Comanche  Coun- 
ty; J.  T.  Johnson,  Judge. 

Action  by  D.  F.  Sullivan  against  John  Br) 
an  and  others.     Judgment  for  plaintiff,  and 
defendants  bring  error.     Reversed  and   re 
manded. 

W.  C  Stevens,  of  Lawton,  for  plaintiffs  in 
error.  H.  N.  Whalin,  of  Lawton,  for  defend- 
ant In  error. 

COLLIER,  a  January  6,  1912,  defendant 
in  error  instituted  ah  action  against  plaln- 
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ttffs  In  error,  stating  what  purports  to  be 
tbree  causes  of  action,  and  the  petition,  omit- 
tlng  caption,  filing  marks,  and  formal  parts, 
and  omitting  the  Justi^catlon  exiilblts  and 
affidavits  to  the  exhibits  thereto,  was  as  fol- 
lows: 

"Comes  now  the  plaintiff,  D.  F.  SuIliTan,  and 
makes  the  following  general  allegations,  which 
are  intended  to  be  applicable  to  and  form  a  part 
of  the  several  causes  of  action  hereinafter  set 
out:  •  •  •  That  on  or  about  the  1st  day  of 
Febmaxy,  1910,  in  an  action  pending  in  the 
district  court  in  and  for  the  county  of  Co- 
manche, state  of  Oklahoma,  wherein  John  Bryan, 
one  of  the  defendants  herein,  was  plaintiff,  and 
D.  F.  SolliTan,  this  plainnS,  was  defendant, 
the  said  John  Bryan  obtained  an  order  of  in- 
junction, enjoining  this  plaintiff,  D.  F.  Sulli- 
van, from  in  any  way  or  manner  interfering 
with  or  molesting  the  said  defendant,  John 
Bryan,  his  agent  or  tenant,  in  the  possession, 
enjoyment,  and  use  of  the  premises  described 
in  said  petition,  to  wit:  The  S.  B.  %  of  section 
12,  township  2  N.,  R.  13  W.,  I.  M.,  Comanche 
county,  state  of  Oklahoma,  until  the  further 
order  of  this  court  And  to  obtain  said  injunc- 
tion, the  said  John  Bryan  as  principal,  and  F. 
B.  Rivers  as  surety,  executed  and  filed  with 
the  clerk  of  said  court  in  said  action  a  written 
undertaking,  approved  by  said  clerk,  in  the 
amount  of  $500,  binding  themselves  to  pay  to 
this  plaintiff,  D.  F.  Sullivan,  the  damages  he 
might  sustain  if  it  should  be  finally  decided 
that  said  injunction  ought  not  to  have  been 
granted.  A  copy  of  said  bond  is  hereto  attached, 
marked  'Kxhibit  A,'  and  made  a  part  hereof. 

"Plaintiff  further  alleges:  That  on  or  about 
the  7th  day  of  February,  1911,  the  said  cause 
came  regularly  on  for  hearing  by  the  court  at 
chambers,  upon  the  motion  of  plaintiff  herein  to 
dissolve  the  Injunction,  and  that  upon  consid- 
eration of  the  evidence  adduced  and  the  argu- 
ment of  counsel  on  behalf  of  the  plaintiff  and 
defendant,  and  being  fully  advised  in  the  prem- 
ises, the  court  rendered  judgment  in  favor  of 
this  plaintiff  and  against  defendant,  John 
Bryan,  and  an  order  was  entered  dissolving 
said  injunction.  A  copy  of  the  Judgment  and 
order  dissolving  said  Injunction  is  herewith 
filed  as  a  part  hereof,  marked  'Exhibit  B.' 
Hat  from  said  judgment  dissolving  said  in- 
junction aforesaid,  defendant,  John  Bryan,  se- 
cnred  an  appeal  to  the  Supreme  Court  of  the 
state  of  Oklahoma,  a  supersedeas  in  said  judg- 
ment, and  a  stay  of  execution.  And  to  obtain 
said  supersedeas  and  stay  of  execution  afore- 
said, the  defendant,  John  Bryan,  as  principal, 
and  F.  B.  Rivers  and  M.  A.  Nelson  as  sureties, 
executed  and  filed  with  the  clerk  of  said  court 
in  said  action  a  written  undertaking  approved 
by  said  clerk  in  the  snm  of  $1,500,  binding 
themselves  to  pay  to  this  plaintiff,  D.  F.  Sul- 
livan, the  damages  he  might  sustain,  including  a 
reasonable  attorney  fee  and  all  costs,  if  it  should 
be  finally  decided  that  said  injunction  ought  not 
to  have  been  granted.  A  copy  tst  said  bond  is 
hereto  attached,  marked  'SSzhibit  Cj*  and  made 
a  part  hereol  That  the  Supreme  Court  of  the 
state  of  Oklahoma  did,  at  the  November,  1911, 
term  on  the  14th  day  of  November,  1911,  ren- 
der an  opinion  in  said  cause  on  appeal  to  said 
Supreme  Court  from  the  district  court  of  Co- 
manche county,  as  aforesaid,  dismissing  said  ap- 
peal, and  issmng  its  mandate  to  said  district 
court  for  proceeding  according  to  the  judgment 
in  said  court  A  copy  of  said  order  and  man- 
date from  the  Supreme  Court  is  hereto  attached, 
marked  *£zhibit  D,'  and  made  a  part  hereof. 

"Plaintiff  further  alleges  that  on  the  trial  of 
said  action  on  the  21st  day  of  December,  1910, 
and  the  consideration  of  the  case  by  the  court 
and  jury  on  the  merits  of  the  action,  judgment 
was  rendered  in  favor  of  this  plaintiff  and 
against  said  defendant,  John  Bryan,  and  an  or- 
der was  entered  restoring  said  D.  F,  Sullivan 


to  the  possession  of  said  premises  from  whicb 
he  had  been  enjoined  by  issiAng  of  said  injono- 
lion.  A  copy  of  said  judgment  and  order  is 
hereto  attached  as  part  hereof,  marked  ISx- 
hibit  E.'  From  the  verdict  of  the  jury  and  or- 
der of  the  court  finding  in  favor  of  this  idain- 
tiff  as  aforesaid,  the  defendant  prayed  an  ap- 
peal to  the  Supreme  Court,  and  to  obtain  said 
appeal  a  stay  of  execution  and  supersedeas  of 
said  judgment  the  said  defendant,  John  Bryan, 
as  principal,  and  Ed  B.  Rivers  as  surety,  ex- 
ecuted and  filed  with  the  clerk  of  said  court  in 
said  action  a,  written  undertaking,  approved  by 
said  clerk  in  the  amount  of  ilfiW,  landing 
themselves  to  pay  to  this  plaintiff,  D.  F.  Sulli- 
van, the  damages  he  might  sustain  from  any 
waste  committed  on  said  premises,  and  to  pay 
to  plaintiff  the  value  of  the  use  and  occupancy 
of  said  premises  from  the  date  of  said  under- 
taking until  the  delivery  of  said  premises  pnr^ 
suant  to  said  judgment,  and  t^  pay  all  costs, 
if  it' should  be  finally  decided  that  said  judg- 
ment should  be  sustained.  A  copy  of  said  ap- 
peal bond  is  hereto  attached  as  part  hereof,  and 
marked  'Exhibit  F.'  That  said  defendant,  John 
Bryan,  secured  extensions  of  time  from  time 
within  which  to  make  and  serve  case-made  for 
the  Supreme  Court,  and  continued  to  hold  pos- 
session of  said  pren^ea,  whereby  the  seTeral 
causes  of  action  have  accrued  on  Uie  said  b<mds 
hereinafter  set  out 

"First  Cause  of  Action.  The  said  plaintilt 
hereby  refers  to  the  general  allegations  preced- 
ing this  cause  of  action,  and,  further  to  inform 
the  court  states:  That  by  reason  of  the  pro- 
curement of  the  said  injunction  and  the  appeal 
from  said  order  dissolving  the  same  to  the 
Supreme  Court  of  the  state  of  Oklahoma,  be 
was  damaged  as  follows,  to  wit:  (Here  follows 
a  detailed  statement  at  the  damages  averred  to 
have  been  sustained,  aggregating  the  sum  of 
$2,686.20.)  That  by  reason  of  the  premises  and 
the  issuance  of  the  Injunction  ss  af(H-esaid, 
thia  plaintiff  has  been  damaged  in  the  aggregats 
sum  of  $2,686.20,  and  asks  Judgment  aminst 
the  defendants,  Joba  Bryan  and  F.  B.  Rivers, 
and  each  of  them,  in  the  full  snm  thereof  on 
their  bonds  as  aforesaid  and  against  the  defend- 
ant M.  A.  Nelson  in  the  sum  of  $1,500  as  suretr 
on  said  bond  aforesaid. 

"Beoond  Game  of  Action.  That  the  said  plain- 
tiff hereby  refers  to  the  general  allegations  pre- 
ceding the  first  cause  of  action  herein,  and 
makes  the  same  a  part  thereof,  and  farther  al- 
leges and  says  that  by  reason  of  the  appealing 
by  said  defendant  John  Bryan,  from  the  order 
and  Judgment  of  the  court  and  the  verdict  of 
the  jury  in  behalf  of  the  plaintiff  rendered  on 
December  21,  1910,  and  the  supersedeas  bond 
by  the  defendants  John  Bryan  and  Ed  B.  Rivera, 
thus  preventing  this  plaintiff  from  having  the 
use,  occupancy,  and  benefit  of  ssid  premises 
for  the  year  1911,  thisplaintiff  has  been  dam- 
aged in  the  sum  of  $30O,  as  is  set  out  and  de- 
scribed in  plaintiff's  first  canse  of  action,  and  for 
which  damage  the  said  defoidant  E<d  B.  Rivers 
is  liable  on  his  'bond,  together  with  the  said  d^ 
fendant  John  Bryan,  for  the  said  damage  afore- 
said. 

"Wherefore,  plaintiff  prays  Jndgment  against 
the  defendants  John  Bryan,  Ed  K.  Rivers,  and 
each  of  them,  in  the  sum  of  $2,686.20,  as  set 
out  in  the  first  cause  of  action,  and  against 
defendant  John  Bryan  and  Ed  B.  Rivers,  and 
each  of  them,  in  the  sum  of  $300,  as  set  ont  in 
the  said  second  cause  of  action,  and  for  Iiia 
costs  herein  and  all  proper  relief." 

On  Febmary  2,  1912,  plalntifrs  in  error 
each  filed  a  separate  demurrer  to  said  peti- 
tion, the  gronnds  therefor  being  as  follows: 

"(1)  That  there  is  a  defect  of  parties  defend- 
ant. (2)  Oniat  several  causes  of  action  are  im- 
properly joined,  in  that  there  are  two  causes 
of  action  in  the  first  count  of  plaintiiTs  peti- 
tion, founded  on  two  separate  alleged  bonds,  the 
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one  signed  br  John  Bryan  as  priodpal,  and  F. 
B.  Rivers  as  surety,  and  the  other  purporting 
to  be  signed  by  John  Bryan  as  principal,  and 
F.  B.  Rivers  and  M.  A.  Nelson  as  surety,  so 
that  all  the  parties  defendant  are  not  and  could 
not  be  affected  by  both  of  said  bonds,  and  the 
second  alleged  cause  of  action  pnnmrts  to  be 
upon  still  another  alleged  bond,  purporting  to 
be  si^ed  by  John  Bryan  as  principal,  and  Ed 
B.  Rivers  as  surety,  and  neither  this  defendant 
nor  defendant  F.  B.  Rivers  is  or  could  be  af- 
fected thereby.  (3)  That  the  petition  does  not 
state  facts  sufficient  to  constitute  a  cause  of  ac- 
tion in  favor  of  the  plaintiff  and  against  this 
defendant." 

August  31,  1912,  these  demurrers  came  on 

■for  hearing,  and  each  of  the  same  was,  by 

the  court,   overruled,   and   exceptions   duly 

saved  by  each  of  the  defendants  separately. 

The  case  was  tried  to  a  Jury,  and  the  fol- 
lowing verdict  was  rendered: 

"We,  the  jury,  impaneled  and  sworn  to  try 
the  issues  in  the  above-entitled  cause,  do,  upon 
our  oaths,  find  in  favor  of  plaintiff,  D.  F.  Sul- 
livan, and  against  group  No.  1  of  defendants, 
John  Bryan  and  F.  B.  Rivers,  and  assess 
plaintiff's  damage  in  the  sum  of  $135;  and  we 
further  find  in  favor  of  the  plaintifif,  D.  F. 
Sidlivan,  and  against  group  No.  2  of  defendants, 
John  Bryan,  M.  A.  Nelson,  and  F.  B.  Rivers, 
and  assess  plaintiffs  damage  in  the  sum  of 
$900;  and  we  further  find  in  favor  of  i^aintiff, 
i>.  F.  Sullivan,  and  against  group  No.  3  of  the 
defendants,  John  Bryan  and  Ed  B.  Rivers,  and 
assess  plaintiff's  damages  in  the  snm  of  $200." 

Within  the  statutory  time  defendants  filed 
a  motion  for  new  trial,  which  was  overruled 
and  duly  excepted  to,  and  Judgment  entered 
in  accordance  with  said  verdict  To  reverse 
said  Judgment  this  appeal  Is  prosecuted. 

Section  4738,  Rev.  Lawa  1910,  In  part,  pro- 
Tides: 

"The  plaintiff  may  nnite  several  causes  of 
action  in  the  same  petition,  whether  they  be 
such  as  have  heretofore  been  denominated  legal 
or  equitable,  or  both,  where  they  all  arise  out 
of  any  one  of  the  following  classes:  First.  The 
same  transaction,  or  transactions,  connected 
with  the  same  subject  of  action.  •  •  *  But 
the  cause  of  action  so  united  must  all  belong  to 
one  of  these  classes,  and  must  affect  all  the 
parties  to  the  action,  except  in  actions  to  en- 
force mortgages  or  other  hens." 

In  this  case,  each  of  the  causes  of  action, 
counted  upon  In  the  petition,  does  not  affect 
each  of  the -party  defendants,  for  the  rea- 
son that  some  of  defendants  were  in  no  wise 
liable  upon,  some  of  the  bonds  sued  upon. 
We  are  of  the  <^lnion  that  it  Is  prerequisite, 
to  the  correct  Joining  of  causes  of  action, 
that  all  the  causes  shall  affect  each  one  of 
defendants  to  the  action.  That  such  prere- 
quisite Is  the  plain  letter  of  said  section 
4738,  supra,  cannot  be  questioned,  In-vlew  of 
the  provlirion  In  said  section  that: 

"But  the  causes  of  action  so  united  must  all 
belong  to  one  of  these. classes,  and  must  affect 
all  the  parties  to  the  action,  except  in  actions  to 
enforce   mortgages   or  other   liens." 

"Actions  against  separate  sureties  upon  bonds 
given  to  secure  different  duties  cannot  be  join- 
ed."   23  Cyc.  432 :  Street  v.  Tuck,  S4  N.  C.  606. 

"  "The  test  is  whether  or  not  the  parties  join- 
ed in  the  salt  have  one  connected  interest  center- 
ing in  the  point  In  issue  in  the  cause,  or  one 
common  pomt  of  litigation.'  •  •  •  In  other 
words,  all  of  the  plaintiffs  and  all  of  the  de- 
fendants most  have  a  common  interest  or  con- 
1MP.-74 


nection  centering  In  the  point  in  Issue."  Sec- 
tion 192,  Sutherland,  Code  Plead.  &  Pr.  ft 
Forms. 

"It  will  not  do  to  unite,  in  one  pleading,  a 
cause  of  action  by  or  against  two  or  more  with 
a  cause  of  action  by  or  against  a  part  only  of 
the  plaintiffs  or  defendants.  The  Oxles  are  ex- 
press   that    'the    causes    of    action    so    united 

*  *  •  must  affect  all  the  parties  to  the  ac- 
tion.'   •/••••    BUss  on  Code  Plead.  S  132. 

In  Atchison,  T.  &  S.  F.  Ry.  Co.  ▼.  Bd. 
Com'rs  of  Sumner  Co.,  SI  Kan.  617,  33  Paa 
312,  it  U  held: 

"A  cause  of  action  in  favor  of  the  plaintiff, 
and  against  one  defendant,  cannot  be  united 
with  another  causb  of  action  in  favor  of  the 
same  plaintiff  against  another  defendant,  where 
neither  defendant  is  interested  in  the  cause  of 
action  alleged  against  the  other." 

la  Harrod  v.  Farrar  et  al.,  68  Kan.  153,  74 
Pac.  624,  It  Is  held: 

"Bxoept  in  actions  to  foreclose  mortgages  or 
other  liens,  several  causes  of  action  cannot  be 
united  in  one  petition  unless  they  all  arise  out 
of  the  same  transaction  or  transactions,  and 
are  all  connected  with  the  same  subject  of  ac- 
tion, and  each  cause  of  action  affects  aU  the 
parties." 

"Except   In   cases   to   enforce   mortgage   and' 
other  liens,  it  is  a  prerequisite  to  the  joinder  of 
causes  of  action  in  a  pleading  that  all  the  caus- 
es of  action  should  affect  all  the  parties  to  the  . 
action."     Benson,   Receiver,   v.   Battey   et  aL,  ' 
70  Kan.  288,  78  Pac.  844,  8  Ann.  Gas.  283, 
and  authorities  cited  in  note. 

In  Aylesbury  Mer.  Co.  v.  Fitch,  22  Okl.  475, 
99  Pac.  1069,  23  L.  R.  A.  (N.  S.)  573,  Judge 
Duim  dtes  with  approval  Hoye  e£  al.  r.  Ray- 
mond, 25  Kan.  665,  which  holds  that,  though 
causes  of  action  may  be  Joined,  they  cannot 
be  united,  unless  all  affect  all  the  parties  to 
the  suit. 

In  Brown  v.  Williams,  24  OU.  308,  108 
PaCi.  688,  Justice  Turner  quotes  with  ap- 
proval from  Dean  et  at  v.  Holly  et  al.,  25  Mo. 
357,  as  follows: 

"Here  are  two  causes  of  action  united  in  the 
same  petition.  One  of  these  causes  of  action  is  ' 
against  one  party,  and  the  other  is  against  the 
same  party  and  a  third  person.  •  •  •  Not- 
withstanding the  great  liberality  of  the  present 
practice  act  In  relation  to  the  joinder  of  ac- 
tions. It  is  conceived  that  there  is  nothing  con- 
tained in  it  which  gives  the  slightest  sanction 
to  the  joining  of  actions  in  which  the  defendants 
are  not  the  same,  not  in  part,  but  in  the  whole. 

•  •    • " 

And  also  quotes  with  approval  from  the 
case  of  Miller  v.  Northern  Bank  of  Missis- 
sippi, 34  Miss.  412,  as  follows: 

"A  man  cannot  in  the  same  action  sue  two  or 
more  persons  upon  a  joint  contract,  and  one 
of  them  upon  a  separate  and  distinct  liability. 
In  other  words,  it  would  be  illegal  to  embrace 
in  the  same  complaint  a  charge  or  count  against 
A.,  B.,  and  C,  founded  upon  their  joint  note; 
and  a  charge  against  them  based  upon  the  in- 
dividual note  of  C    •    •    • " 

And  dtes  the  following  cases  In  support  of 
said  rule: 

"United  States  ▼.  McCoy  et  aL  (D.  C.)  64 
Fed.  107 ;  Sleeper  Co.  v.  World's  Fair  Ban- 
quet-Hall Co.  et  aL,  166  lU.  57,  46  N.  E.  782 ; 
Owen  V.  Bankhead,  82  Ala.  3^  3  South.  97; 
Citizens'  Bank  v.  Frazea,  8  Kan.  App.  638, 
56  Pac  606;  Malsby  v.  Lanark  Co.,  65  W.  Va." 
484,  47  S.  K  358;  Jamison,  Adm'r,  v.  CulUgan 
et  aL,  161  Mo.  410,  62  S.  W.  226;   McDaniel 
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V.  ChlDski,  23  Tex.  Civ.  App.  BOi,  57  S.  W. 
S>22;  Spencer  t.  Gandelaria  Waterworks,  etc. 
(O.  O.)  118  Fed.  92L" 

We  are  of  the  opinion  that  tbe  following 
decisions  of  this  court,  cited  in  brief  of,  and 
relied  upon  by,  plaintiff,  viz..  Stone  v.  Case, 
34  Okl.  5,  124  Pac.  960,  43  L.  B.  A.  (N.  S.) 
1168,  Maloy  v.  Johnson,  32  Okl.  92,  121  Pac. 
257,  and  Tootle  et  aL  t.  Kent  et  al.,  12  Okl. 
674,  78  Pac.  310,  are  not  in  conflict  with  tbe 
conclusions  reached  In  this  case. 

The  TiewB  herein  expressed  render  it  un- 
necessary to  consider  the  many  other  errors 
assigned. 

It  follows  that  the  several  causes  of  action, 
alleged  in  the  petition  in  this  cause,  were 
improperly  Joined,  and  that  the  court  com- 
mitted reversible  error  In  overruling  the  de- 
murrers thereto. 

This  cause  should  be  reversed  and  re- 
manded. 

PER  CURIAM.    Adopted  In  whole. 


(55  Okl.  1£2) 

MUSKOGEE   INDUSTRIAL   DEVELOP- 
MENT CO.  V.  ATRES.     (No.  5275.) 
(Supreme  Court  of  Oklahoma.     Feb.  1,  1916.) 
(Syllaiiu  i»  the  Court.) 

1.  CONSTITUTIONAI'  Law  ^=>24— Abbooation 
OF  Statute  bt  Constitution. 

Article  6,  c.  20,  Comp.  Laws  1909  (Snyder), 
was  abrogated  by  section  30,  art.  9,  of  the  Con- 
stitution, and  after  the  adoption  of  the  (Consti- 
tution tbe  provisions  of  the  aforesaid  statutes 
were  not  in  force  in  this  state. 

[Ed.  Note. — For  other  cases,  see  Constitutional 
Law,  Cent.  Dig.  {{  21-29 ;    Dec.  Dig.  <g=»24.] 

2.  COBPORATIONS  «=»90— SUBSCBIPTION  CON- 
TRACT —  Right  of  Action  —  Cuitdlativk 
Remedies. 

Tbe  provisions  uf  the  statutes  named  -with 
reference  to  forfeiture  and  sale  of  stock  to  pay 
the  subscriptions,  even  if  in  force,  are  cumula- 
tive. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  §§  245,  383-419 ;  Dec.  Dig.  «=390.] 

Commissioners'  Opinion,  Division  No.  2. 
£Irror  from  Superior  Court,  Muskogee  Coun- 
ty;  N.  B.  Maxey,  Judge. 

Action  by  the  Muskogee  Industrial  Devel- 
opment Company,  a  corporation,  against  C. 
C.  Ayres.  Judgment  for  defendant,  and 
plaintiff  brings  error.    Reversed. 

John  H.  Mosier,  Ezra  Brainerd,  and  Wm. 
H.  Davis,  all  of  Muskogee,  for  plaintiff  In  er- 
ror. W.  C.  Franklin  and  P.  J.  Carey,  both 
of  Muskogee,  for  defendant  in  error. 

HOOKER,  C.  This  suit  was  instituted  by 
the  plaintiff  in  error  against  the  defendant 
in  error  to  recover  a  judgment  upon  a  sub- 
scription contract  made  on  the  20th  day  of 
September,  1910,  whereby  the  defendant  in 
error  subscribed  for  three  shares  of  the  cap- 
ital stock  of  tbe  Muskogee  Industrial  Devel- 
opment Company,  and  agreed  to  pay  there- 
for the  sum  of  $300.    The  subscription  under 


the  terms  of  the  contract  was  binding  when 
$300,000  had  been  subscribed  to  the  capital 
stock,  and  the  same  was  payable  in  such 
manner  and  on  such  terms  as  the  board  of 
directors  directed,  and  subject  to  the  limita- 
tion that  no  more  than  10  per  cent  of  tbe 
subscription  should  be  demanded  In  any  thir- 
ty day&  The  defendant  relied  upon  the  fail- 
ure of  the  company  to  comply  with  article  6 
of  chapter  20  of  the  (Compiled  Laws  of  Okla- 
homa 1909  in  bar  of  any  recovery  herein,  and 
contended  that  by  reason  of  the  fallare  of  the 
company  to  levy  assessments  in  the  maimer 
and  form  as  stated  in  tbe  1909  law  no  recov- 
ery could  be  had  in  this  action.  At  the  con- 
clusion of  tbe  evidence  in  this  case  the  court 
rendered  a  Judgment  for  the  defendant  in  «- 
ror,  and  to  reverse  which  an  appeal  Is  had  to 
this  court 

[1]  It  is  contended  by  the  defendant  In  er- 
ror that  article  6,  c.  20,  of  the  Compiled 
Laws  of  OlUahoma  1909,  is  tbe  sole  and  ex- 
clusive manner  by  which  corporations  may 
collect  subscriptions  due  it,  and  that  if  It 
fails  to  comply  with  the  provisions  of  tbe 
statute,  it  is  not  entitled  to  institute  a  suit 
upon  its  subscription  contract  in  order  to 
enforce  the  payment  thereof.  By  an  exami- 
nation of  said  statute  it  appears  that  tbe 
various  sections  of  said  article  were  brought 
from  the  statutes  of  1893,  and  that  section 
1312  authorizes  a  corporation,  after  one- 
fourth  of  its  capital  stock  has  been  sub- 
scribed for  the  purpose  of  paying  expenses, 
eta,  to  levy  and  collect  assessments  upon  tbe 
subscribed  capital  stock  in  the  manner  and 
form,  and  to  the  extent  provided  in  this  chap- 
ter. Section  1313  limits  the  assessments  to 
10  per  cent,  except  in  certain  cases  therein 
provided:  (1)  Where  the  capital  stock  has 
not  been  paid,  and  the  corporation  is  unable 
to  meet  its  liabilities  or  to  pay  its  creditors, 
the  assessment  may  be  made  for  the  full 
amount  unpaid  upon  the  capital  stock,  or, 
if  a  less  amount  is  sufficient  it  may  be  for 
such  percentage  as  will  raise  that  amount 
(The  other  two  excepted  cases  have  no  ap- 
plication to  the  case  at  bar,  and  are  not 
copied.)  Section  1314  provides  that  no  as- 
sessment must  be  levied  while  any  portion  of 
a  previous  one  remains  unpaid,'  unless:  (1) 
The  power  of  the  corporation  has  been  ex- 
ercised in  accordance  with  the  provisions  of 
this  article  for  the  purpose  of  collecting  such 
previous  assessment ;  (2)  or  the  collection  of 
the  previous  assessment  has  been  enjoined: 
or  (3)  the  assessment  falls  within  the  provi- 
sions of  either  the  first,  second,  or  third  sub- 
division of  section  1313.  And  section  1315 
provides  the  order  for  the  levying  of  eissess- 
ments  must  be  certified,  the  amount  thereof, 
when,  to  whom,  and  where  payable,  fixes  a 
day  subsequent  to  the  full  term  of  publica- 
tion of  the  assessment  notice  on  which  the 
unpaid  assessment  shall  be  delinquent  nor 
less  than  30  days  nor  more  than  00  days 
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from  the  time  of  making  tbe  order  levying 
the  assessment,  and  the  time  for  the  sale  of 
tbe -delinquent  stock  not  less  than  16  days 
nor  more  than  60  days  from  the  day  the 
stock  is  declared  delinqnent  Section  1316 
prescribes  the  form  of  notlca  Section  1317 
designates  the  manner  of  service  of  the  no- 
tice. Section  1318  directs  that.  If  any  por- 
tion of  the  assessment  mentioned  in  the  no- 
tice remains  unpaid  on  the  day  specified 
therefor  for  declaring  the  stock  delinquent, 
the  secretary  shall  publish  a  notice,  desig- 
nating the  form.  Section  1319  provides  the 
contents  of  the  notice.  Section  1320  directs 
tbe  publication  of  the  notice.  Section  1321 
defines  tbe  effect  of  the  publication.  Section 
1322  provides  for  the  manner  of  sale.  Sec- 
tion 1323  defines  the  meaning  of  tbe  word 
"bidder,"  eta  That  this  statute  was  in  force 
in  this  state  when  the  Constitution  was 
adopted  must  be  admitted,  and  the  question 
for  us  to  determine  Is  whether  section  39  of 
article  9  of  the  Constttation  of  Oklahoma, 
which  provides  as  follows: 

"No  corporation  ihall  issue  stock  except  for 
money  and  labor  done,  or  property  actually  re- 
ceived, and  the  amount  of  the  par  value  there- 
of. All  fictitious  increase  of  stock  or  indebted- 
ness, shall  be  void,  and  tbe  Legislature  shall 
prescribe  the  necessary  requirements  and  provi- 
sions of  issuing  fictitioua  stock  or  indebtedness" 

— supersedes  the  provisions  of  article  6  of 
chapter  20  of  Complied  Laws  of  Oklahoma 
aforesaid.  It  must  be  admitted  that  the  in- 
tention of  this  constitutional  provision  was 
to  restrict  tbe  issuing  of  stock  by  tbe  corpo- 
ration unless  its  equivalent  in  money,  labor, 
or  property  was  received  by  it,  as  was  ex- 
pressed by  this  court  In  tbe  case  of  Webster 
V.  Webster  Bef.  Co.,  36  OkL  168,  128  Pac. 
261,  47  U  K.  A.  (N.  S.)  697. 

By  an  examination  of  article  6,  c  20,  quot- 
ed above,  it  Is  apparent  that  there  was  no  such 
limitation  upon  corporations,  and  that  this 
statute  bad  in  view  and  in  contemplation  the 
authority  of  corporations  to  issue  stock  un- 
der conditions  which  are  prohibited  by  tbe  sec- 
tion of  tbe  Constitution  above  quoted.  When 
we  consider  this  article  of  tbe  statute,  to- 
gether with  certain  provisions  of  article  2  of 
tbe  same  stdtute,  it  is  clear  to  our  mind  that 
the  statute  law  of  the  territory  above  quoted 
gave  to  corporations  certain  rights  with  ref- 
erence to  tbe  Issuing  of  stock  which  is  denied 
to  it.  by  the  provisions  of  tbe  Constitution 
above  quoted,  and,  inasmuch  as  tbe  Constitu- 
tion is  tbe  controlling  law  upon  this  question 
and  supersedes  all  laws  of  the  territory  of 
Oklahoma  in  conflict  therewith,  we  must  hold 
that  tbe  provisions  of  chapter  6,  art.  20,  were 
abrogated  by  tbe  Constitution,  and  nt  its 
adoption  tbe  statute  ceased  to  be  the  law  in 
tbe  state  of  Oklahoma,  and  it  necessarily  fol- 
lows that,  If  tbe  statutes  are  in  conflict  with 
the  Constitution,  and  have  been  superseded  by 
it,  tbe  provisions  thereof  cannot  be  relied  up- 
on by  the  defendant  in  error  tn  bar  of  tbe 
contract  sued  upon  In  this  case. 


[2]  It  is  also  urged  by  the  defendant  in  er.> 
ror  that,  where  tbe  statutes  of  the  state  af- 
ford a  remedy  to  the  corporations  for  enforc- 
ing their  subscriptions  to  capital  stock,  and 
provide  for  a  forfeiture  and  sale  of  said  stock 
to  pay  tbe  same,  tbe  statutory  remedy  is  ex- 
clusive, and  that  the  corporation  cannot  re- 
sort to  an  action  at  law  to  collect  its  sub- 
scription. This  theory  of  the  defendant  1b 
error  cannot  be  sustained  by  the  authorities ; 
for  practically  all  of  the  courts  bold  that, 
even  where  the  contract  for  subscription 
does  not  contain  an  express  promise  to  pay, 
an  implied  promise  is  inferred,  and  that  an 
action  can  be  maintained  thereon,  and  that 
the  statutory  remedy  thereof  for  tbe  forfei- 
ture and  sale  of  the  stock  is  merely  cumula- 
tive. Those  conrts  holding  to  tbe  contrary 
have  established  what  is  known  as  the  New 
£}ngland  doctrine;  yet  a  majority  of  the 
states  refused  to  follow  tbe  same,  and  all  of 
the  states,  including  those  where  the  New 
England  doctrine  prevails,  bold  that,  where 
the  contract  contains  an  express  promise  to 
pay,  as  in  the  Instant  case,  an  action  can  be 
maintained  thereon,  although  tbe  statute 
may  confer  upon  tbe  corporation  a  right  to  a 
forfeiture  and  sale  of  its  stock,  in  the  event 
tbe  same  Is  not  paid  by  the  subscriber.  See 
10  Cyc.  SOS,  and  tbe  authorities  there  dted ; 
also  Century  Dig.  vol.  12,  pars.  390,  391. 

Having  reached  the  conclusions  stated 
above,  we  are  of  the  opinion  that  tbe  statutes 
in  question  are  not  In  force- In  the  state  of 
Oklahoma,  and  that  tbe  Constitution  is  the 
supreme  law  dealing  with  that  subject-mat- 
ter (in  this  connection  it  may  not  be  amiss  to 
say  that  the  compilers  of  tbe  1910  Revised 
Laws  omitted  chapter  6  of  article  20  of  tbe 
Laws  of  1909,  with  tbe  statement  that  the 
same  was  in  conflict  with  the  Constitution), 
and  that  the  plainUfT  in  error  is  entitled  to 
maintain  its  suit  to  collect  its  subscription  in- 
dependent of  the  statutory  provisions  of  for- 
feiture and  sale. 

We  recommend  that  the  Judgment  of  the 
lower  court  be  reversed,  and  a  new  trial 
granted. 

PER  CURIAM.    Adopted  in  whole. 


(66  OU.  83) 

MIDLAND  CASUALTY  OO.  t.  MASON. 
(No.  6326.) 

(Supreme  Court  of  Oklahoma.    Jan.  25,  1916.) 

(Byllahua  hy  the  Court.) 

INSUBANCE  <S=>454  —  Accident  and  Health 

Policy— CoNSTBUcnoN— "Boil.." 

A  special  accident  and  health  insurance  pol- 
icy, providing  for  tbe  payment  of  indemnity  in 
the  event  the  insured  under  certain  conditions 
suffered  from  boils,  Is  clear-  and  explicit,  and 
does  not  cover  disability  occasioned  by  a  dis- 
ease designated  as  "ischio-rectal  abscess" ;  and 
the  courts  have  not  the  right  to  enlarge  upon 
the  plain  provisions  of  such  policy. 

[Ed.   Note. — For  other  cases,   see   Insurance. 
Cent.  Dig.  S{  1177,  1178;  Dec.  Dig.  «=»454.] 
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Commissioners*  Opinion,  Division  No.  8. 
Error  from  County  Court,  Carter  County; 
W.  F.  Freeman,  Judge. 

Action  by  Isaac  R.  Mason  against  the  Mid- 
land Casualty  Company.  Judgment  for  plain- 
tiff, and  defendant  brings  error.  Reversed 
and  remanded. 

B.  A.  Walker,  of  OUaboma  City,  and  Mo- 
Kenzie  Cleland,  of  Chicago,  111.,  for  plaintiff 
in  error.  '  I.  R.  Mason,  of  Ardmore,  for  de- 
fendant in  error. 

RITTBNHOUSB,  Oi  This  action  was  In- 
stituted upon  a  special  Income  accumulative 
limited  accident  and  health  Insurance  policy 
issued  hy  the  Midland  Casualty  Company  to 
Isaac  R.  Mason,  wherein  the  company  agreed 
to  pay  the  sum  of  $15  iier  week  indemnity  for 
the  space  of  five  consecutive  weeks,  provided 
the  Insured  Was  confined  In  the  house  contin- 
uously for  said  period  of  time,  was  called 
upon  regularly  by  a  licensed  physician,  and 
was  wholly  disabled  and  prevented  from  per- 
forming each  and  every  duty  pertaining  to 
any  and  every  kind  of  business,  labor,  or  oc- 
cupation, solely  by,  among  other  diseases, 
boils.  The  petition  alleges  that  the  plain- 
tiff was  confined  to  the  house  under  the  care 
of  a  physician  for  six  weeks,  and  during  said 
time  was  not  ahle  to  attend  to  his  usual  du- 
ties by  reason  of  "deep-seated  boils."  There 
was  evidence  offered  by  the  plaintiff  that  he 
was  suffering  with  a  disease  designated  as 
"Ischio-rectal  abscess,"  iuid  that  this  expres- 
sion was  synonymous  with  "boils."  The  evi- 
dence offered  by  the  defendant  was  that 
Ischio-rectal  abscess  is  a  concrete,  spedflc 
pathological  entity,  distinctly  descriptive  of 
Itself,  and  not  descriptive  of  a  bolL  The 
court  found  that  there  was  a  distinction  be- 
tween a  boil  and  an  abscess ;  that  the  term, 
"ischio-rectal,"  merely  determined  the  locality 
of  the  abscess ;  that  an  abscess  is  a  condition 
wherein  the  internal  portions  of  the  anat- 
omy are  affected,  as  an  abscess  of  the  liver  or 
of  the  brain,  but  that  a  boil  is  external  in- 
volving only  the  skin ;  that  by  a  preponder- 
ance of  the  testimony  It  is  shown  there  is 
good  reason  why  Insurance  companies  should 
Include  boils  and  exclude  abscesses  in  a 
health  indemnity  policy,  the  reason  being 
that  boils  rarely  prostrate  or  disable  the  pa- 
tient, while  abscesses  usually  do;  that  the 
one  Is  included  and  the  other  excluded  as  a 
matter  of  economy.  After  making  these  spe- 
cial findings  of  fact,  the  trial  court  proceed- 
ed to  render  judgment  in  favor  of  the  plain- 
tiff upon  the  ground  that  an  Insurance  policy 
should  be  construed  liberally  in  favor  of  the 
insured,  and.  Inasmuch  as  plaintiff  paid  the 
premium  in  good  faith  and  thought  he  was 
protected  by  said  policy,  he  should  not  be 
bound  by  technicalities,  and  Judgment  was 
rendered  in  his  favor.  Is  the  question  pre- 
sented a  technical  one?  We  think  not.  The 
language  of  the  policy  is  dear  and  explicit 


It  insures  against  boils,  not  against  abscesses. 
The  court  found  that  abscesses  were  lutenui!, 
while  boils  were  external,  afflictions,  involv- 
ing <mly  the  skin.  If  this  flnding  is  correct, 
and  we  are  bound  by  it,  the  policy  conveys 
a  clear  and  explicit  meaning,  which  involves 
no  ambiguity  or  absurdity.  It  insnics 
against  boils,  apd  the  courts  have  not  the 
right  to  enlarge  upon  the  plain  provislODs 
of  the  policy  and  insure  against  abscesses. 
It  was  held  In  Lake  County  r.  Rollins,  130 
n.  S.  662,  9  Sup.  Gt  651,  32  L.  Ed.  1000,  and 
approved  in  Kingkade  v.  Continental  Casual' 
ty  Co.,  35  OU.  09,  128  Pac.  683: 

"To  get  at  the  thought  or  meaning  expressed 
in  a  statute,  a  contract  or  a  Constitution,  tbe 
first  resort,  in  all  cases,  is  to  the  natural  sig- 
nification of  the  words,  in  the  order  of  grani- 
matlcal  arrangement  in  which  the  framers  of  the 
instrument  have  placed  them.  If  the  words  con- 
vey a  definite  meaning  which  involves  no  ab- 
surdity, nor  any  contradiction  of  other  parts 
of  the  instrument,  then  that  meaning,  apparent 
on  tbe  face  of  the  instrument,  mnst  be  accepted, 
and  neither  the  courts  nor  the  Legislature  ba?* 
the  right  to  add  to  it  or  take  from  it." 

We  therefore  conclude  that  the  language  ci 
the  policy  is  clear  and  explicit,  insortng 
against  boils,  but  not  abscesses. 

The  Judgment  of  the  court  should  theiefoiw 
be  reversed,  and  the  cause  remanded. 

PBR  CURIAM.    Adopted  in  wholes 

(55  OU.  SOS) 
FIRST  NAT.  BANK  OF  COWETA  v.  BRUM- 
BAUGH.    (No.  6378.) 
(Supreme  Court  of  Oklahoma.     Jan.  11,  1914k 
Rehearing  Denied  Feb.  16.  1916.) 

(Syttabu*  by  th«  OourtJ 

1.  Tbul  €=3252  —  Action  bt  Bbokkb  roi 

COMMieSION— iNBTSUOTIOIfS— EvinENCK. 

Where  a  real  estate  broker  ii^  suing  for  a 
commission  for  the  sale  of  real  estate,  which  the 
uncontroverted  evidence  shows  was  actually 
made,  and  upon  the  terms  the  land  was  listed 
with  him,  it  is  not  prejudicial  error  for  the 
court  to  refuse  to  instruct  the  jury  that  before 
he  can  recover  he  must  have  produced  a  pni^ 
chaser  ready,  able,  and  willing  to  buy  it,  and 
upon  the  terms  agreed  upon.  For  while  eoireet- 
ly  stating  a  general  principle  of  law,  such  re- 
quested instruction  has  no  specific  application  to 
the  facts  in  the  case. 

[Ed.  Note.— For  other  cases;  see  Trial,  Cent 
Dig.  §{  505,  596-^2;   Dec  ^..<t=>252.] 

2.  Tbux  «=>252  —  AcTioif  bt  Bbokkb  iob 
CouMiBSiON— Instbuotiors. 

Where  a  sale  of  real  estate  has  been  com- 
pleted, and  the  agent  is  suing  for  his  commis- 
sion, it  is  not  error  for  the  court  to  refuse  to 
instruct  the  jury  that  before  the  broker  can 
recover  his  commission  for  the  sale  he  must  have 
procured  a  written,  enforceable  contract  from 
the  purchaser,  binding  him  to  take  the  land  up- 
on the  terms  agreed  upon.  This  rule  is  only  ap- 
plicable when  tbe  agent  is  suing  for  a  commia- 
sion  where  the  sale  was  never  consummated. 
.[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  {§  605,  5e&-«12;    Dec  £)ig.  «=9252.] 

Commissioners'  Opinion,  Division  Na  2. 
Error  from  County  Court,  Wagoner  Coonty; 
W.  T.  Hunt,  Judge. 
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Action  by  W.  T.  Brumbaugh  a^aiiiBt  the 
iriret  NaUonal  Bank  of  Ooweta,  Okl.  Judg- 
ment for  Plaintiff,  and  defendant  brings  er- 
ror.   Affirmed. 

J.  G.  Plnson,  of  Coweta,  and  Watts  &  Mo- 
lony,  and  Edward  M.  Gallataer,  all  of  Wag- 
oner, for  plaintiff  In  error.     Z.  I.  J.  Holt 
and  Frank  L.  Haymes,  botli  of  Broken  Ar- 
\  row,  for  defendant  in  error. 

BRE3XT,  G.  Th&  defendant  In  error  was 
a  real  estate  broker  at  Broken  Arrow,  and 
sued  the  plaintiff  In  error,  the  First  Nation- 
al Bank  of  Coweta,  in  the  lower  court  to  re- 
cover $122.06,  alleged  to  be  due  him  as  a 
commission  earned  in  the  sale  of  a  piece  of 
real  estate  owned  by  the  plaintiff  in  error. 
The  parties  will  be  referred  to  as  they  ap- 
peared in  the  lower  court;  that  Is,  defend- 
ant in  error  wiU  be  referred  to  as  plaintiff, 
and  plaintiff  in  error  as  defendant. 

The  evidence  on  behalf  of  the  plaintiff  in 
this  case  is  to  the  effect  that  defendant  list- 
ed this  property  with  him  at  ^0  per  acre, 
and  agreed'  to  give  the  plaintiff  a  commission 
of  $1  per  acre  for  his  services  in  procuring 
a  purchaser;  that  he  telephoned  the  defend- 
ant that  he  had  a  buyer,  and  the  defMidant, 
by  its  president,  came  to  Broken  Arrow,  met 
the  proposed  purchaser,  who  agreed  to  pay 
$30  per  acre  for  the  farm.  But  it  developed 
that  there  was  some  defect  or  Irregularity 
In  the  title,  which  the  defendant  thought 
could  be  remedied,  and  the  deal  was  suspend- 
ed until  the  title  could  be  cleared.  It  took 
longer  to  do  this  than  was  anticipated,  and 
before  this  had  been  done  the  bank  changed 
presidents.  But  when  the  proposed  purchas- 
er learned  that  the  title  was  clear,  he  went 
to  the  office  of  plaintiff  and  found  he  was 
not  there,  and  then  proceeded  to  Coweta, 
and  closed  the  deal  with  the  new  president 
of  the  bank  on  the  terms  agreed  to  between 
him  and  the  former  president  of  the  defend- 
ant bank ;  the  only  change  being  that  under 
the  first  agreement  he  was  to  get  one-third  of 
the  growing  crop,  and  under  the  terms  upon 
which  he  actually  purchased,  as  the  crop 
had  been  gathered  and  disposed  of,  he  got 
a  reduction  In  the  price  he  was  to  pay  of 
about  $100  as  compensation  for  the  portion  of 
the  crop  he  was  to  get  under  the  first  agree- 
.ment  The  purchaser  testified  that  he  was 
ready,  willing,  and  able  to  buy  the  farm  at 
$30  per  acre  at  all  times,  and  would  have 
closed  the  deal  at  the  first  meeting  but  for 
the  defect  In  the  title ;  that  the  deal  was  not 
called  off,  but  only  suspended  until  the  title 
could  be  perfected ;  and  that  as  soon  as  this 
was  done  he  did  buy  the  land  upon  the  terms 
agreed  upon  at  the  first  meeting,  except  that 
he  was  allowed  something  less  than  $100  in 
lieu  of  the  one-third  of  the  crop,  which  had 
been  disposed  of. 

The  only  material  conflict  In  the  evidence 
Is  that  the  former  president  of  the  bank  tes- 
tified that  when  the  purchaser  was  unwill- 


ing to  accept  the  title,  the  deal  was  dropped. 
The  Jury  returned  a  verdict  for  the  plain- 
tiff, which  became  a  judgment,  and  the  de- 
fendant appeals  from  this  judgment. 

The  defendant  In  Its  argument,  in  its  brief, 
bases  Its  claim  for  a  reversal  upon  the  re- 
fusal of  the  court  to  give  ttiree  requested 
instructions. 

The  first  request  was  for  a  peremptory  In- 
strucU<»i  to  find  for  the  defendant.  But 
the  defendant  does  not  seriously  Insist  upon 
this,  and  we  will  only  say  It  was  not  error  to 
refuse  this  request 

[1]  The  second  requested  instruction  is  to 
the  effect  that  before  a  real  estate  agent  Is 
entitled  to  recover  a  commission  for  the  sale 
of  real  estate,  he  must  procure  a  purdiaser 
who  is  ready,  able,  and  willing  to  buy  upon 
the  terms  and  conditions  agreed  upon;  and 
if  he  falls  to  find  such  a  purchaser,  he  can- 
not recover.  That  request  as  a  general  state-' 
ment  is  correct,  but  we  fall  to  see  where  It 
has  any  application  to  the  facts  in  this  case. 
The  evidence  of  all  the  witnesses  Is,  that 
the  plaintiff  In  the  first  Instance  procured 
the  purchaser,  and  tluit  be  was  ready,  able, 
and  willing,  at  all  times,  to  buy,  and  did 
buy,  as  soon  as  the  cloud  was  removed  from 
the  title  at  $30  per  acre,  the  price  placed 
on  the  land  by  the  defendant;  the  only  con- 
flict in  the  evidence  'being  the  testimony  of 
the  president  of  the  bank,  with  whom  the' 
purchaser  first  negotiated,  to  the  effect  that 
when  the  purchaser  objected  to  the  title.  It 
was  agreed  tliat  the  deal  should  be  dropped. 
But  on  this  point  th^  court  Instructed  the 
jury  If  they  found  "that  the  negotiations  for 
the  sale  of  said  land  was  dropped,  and  the 
commission  contract  between  the  plaintiff  and 
the  bank  was  mutually  abandoned,  then  It 
will  be  your  duty  to  find  for  the  defendant," 
This  was  really  the  only  controverted  fact  in 
the  case,  and  the  jury  under  this  Instruo- 
tion  found  In  favor  of  the  plaintiff;  and 
there  is  an  abundance  of  evidence  to  sustain 
this  finding.  Under  the  facts  in  this  case, 
and  In  view  of  the  instructions  given  by 
the  court,  which  were  very  favorable  to  the 
defendant,  we  do  not  think  the  defendant 
was  prejudiced  by  the  court  refusing  to  give 
this  requested  instruction. 

[2]  2.  The  third  requested  instruction  Is: 

"You  are  further  instructed  that  to  entitle  the 
plaintiff,  a  real  estate  agent,  to  recover  a  com- 
mission for  the  sale  of  real  estate,  he  must  pro- 
cure and  present  to  the  seller,  from  a  purchaser, 
who  is  ready,  willing,  and  able  to  buy,  an  en- 
forceable contract  in  writing,  binding  him  to 
take  the  land  according  to  the  terms  and  condi- 
tions argeed  apon,  and  in  this  connection  you 
are  instructed  that  if  the  plaintiff  fails  to  pro- 
cure such  a  contract  between  the  purchaser  and 
the  seller,  yon  should  find  for  the  defendant" 

This  instruction  Is  correct  when  an  agent 
is  suing  for  a  commission,  where  the  sale 
was  never  consummated,  but  has  no  applica- 
tion to  the  facts  in  the  case  at  bar,  and  it 
would  have  been  error  for  the  court  to  have 
given  It  And  In  the  cases  cited  by  defendant 
as  supi)orting  this  rule,  we  note  that  without 
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exception  tbose  were  cases  where  tbe  agent 
was  claiming  a  commission  where  the  sale  was 
never  consnmmated,  and  claiming  his  commis- 
sion on  the  ground  that  he  had  performed  bis 
duty  by  procuring  a  purchaser  able,  ready, 
and  willing  to  buy  upon  the  terms  agreed  up- 
on, and  that  the  sale  was  not  consummated 
by  reason  of  the  fault  of  tbe  owner.  And 
this  court  held  in  GilUland  y.  Jaynes,  36 
Okl.  563,  129  Pac.  8,  46  L.  R.  A.  (N.  S.)  129: 
"  •  •  •  That  it  is  necessary  for  the  broker 
either  to  effectuate  a  sale,  or  where  the  seller 
declines  to  proceed,  to  present  him  with  a  writ- 
ten agreement,  signed  by  the  purchasers,  which 
would  become  enforceable  when  signed  by  the 
seller  and  take  the  negotiations  for  sale  <Sut  of 
the  statute  of  frauds." 

And  it  is  true  that  in  cases  where  the  sale 
was  never  consummated,  an  enforceable  con- 
tract Is  the' best  evidence  that  the  agent  bad 
procured  a  purchaser  ready,  able,  and  will- 
ing to  buy  on  the  terms  agreed  upon.  But 
in  the  case  at  bar  the  sale  was  actually  ef- 
fectuated, and  the  fact  that  there  was  a 
lapse  of  time  between  the  beginning  of  the 
negotiations,  and  a  final  consummation  of 
the  deal,  la  immaterial,  since  the  evidence 
showed  the  deal  was  never  dropped,  bnt  was 
only  suspended  until  the  title  was  perfected, 
and  that  tbe  purchaser  stood  ready,  able, 
and  willing  to  close  the  deal  at  all  times,  on 
the  terms  fixed  by  tbi  defendant,  and  did 
'  close  it  on  those  terms  as  sobn  as  the  title 
was  clear.  The  Instruction  requested,  there- 
fore, bad  no  ^application  to  the  facts  In  this 
case.  Scblegel  v.  Fuller,  140  Pac.  1118  (not 
yet  officially,  reported) ;  Doub  &  Co.  ▼.  Tay- 
lor, 150  Pac.  687  (not  yet  officially  reported) ; 
Gillett  V.  Corum,  7  Kan.  166 ;  Ratts  v.  Shep- 
herd, 37  Kan.  20,  14  Pac.  496;  Iiong  and 
Place  V.  Thompson,  73  Kan.  76,  84  Pac.  552. 

Binding  no  prejudicial  error  in  the  rec- 
ord, we  think  the  Judgment  should  be  af- 
firmed. 

PER  CURIAM.    Adopted  In  whole. 


(SS  Okl.  87) 

McORACKEN  v.  OLINE.     (No.  6624.) 
(Supreme  (3cmrt  of  Oklahoma.    Jan.  26,  1916.) 

(SylJabut  hy  the  Court.) 

1.  Fbattd  «=»41— Action  toe  Deokit— Peti- 
tion—SumciENCT. 

A  petition,  which  alleges  that  defendant 
made  false  representations  to  plaintiff  but  fails 
to  allege  that  plaintiff  believed  such  representa- 
tions and  relied  and  acted  thereon  to  his  dam- 
age, does  not  state  a  cause  of  action  for  deceit 
[Ed.  Note.— For  other  cases,  see  Fraud,  Cent. 
Dig.  a  36,  37;   Dec.  Dig.  «=»4:1.] 

2.  Tkoveb  and  Conversion  «=332— Petition 
—Requisites— Possession  of  Pbopkbtt. 

To  state  a  cause  of  action  for  the  conver- 
sion of  personal  property  the  petition  must 
show  that  tbe  plaintiff  has  been  deprived  of  the 
possession  of  such  personal  property. 

[Ed.  Note. — For  other  cases,  see  Trover  and 
Conversion,  Cent  Dig.  gf  191-202;  Dec.  Dig. 
<S=>32.] 


C!oinmlssioners'  Opinion,  Division  No.  L 
Error  fi-om  County  Court,  Grant  County;  X 
W.  Bird,  Judge. 

Action  by  D.  L.  Gllne  against  D.  B.  Uc- 
Cracken.  Judgment  for  plalntitF,  and  defend- 
ant brings  error.    Reversed  and  remanded. 

J.  B.  Drennan,  of  Medford,  for  plaintiff  in 
error.  Sam  P.  Ridings,  of  Medford,  tor  de- 
fendant in  error. 

RUMMONS,  O.  This  action  was  conunenc- 
ed  by  the  defendant  In  error,  hereinafter  styl- 
ed the  plaintiff,  against  the  plaintiff  in  oror, 
hereinafter  styled  tbe  defendant,  In  the  coun- 
ty court  of  Grant  county  to  recover  the  sum 
of  $500  for  the  conversion  of  a  building  sit- 
uated in  the  city  of  Medford.  In  disposing 
of  this  case  we  need  only  consider  tbe  demur- 
rer of  the  defendant  to  the  petition,  which 
was  overruled  and  exceptions  saved.  Tbe  pe- 
tition In  substance  alleges  that  about  two 
years  prior  to  the  filing  thereof  the  defendant 
sold  to  one  Geo.  McCarroIl  certain  buildings 
described  in  the  petition;  and  shortly  after 
said  purchase  the  said  McCarroll  @old,  by  and 
with  the  consent  of  the  defendant,  the  said 
buildings  to  the  plaintiff ;  that  the  defendant 
at  tbe  time  of  the  sale  to  McCarroll,  and  of 
the  sale  by  McCarroll  to  plaintiff,  was  the 
owner  of  the  real  estate  upon  which  the  build- 
ings were  located;  and  that  at  the  time  of 
said  sales  one  Lizzie  Schwartz  held  a  mort- 
gage on  said  real  estate  for  the  sum  of  $3,500 ; 
that  it  was  represented  by  the  defendant  to 
the  said  McCarroll  and  to  the  plaintiff  that  it 
was  satisfactory  and  agreeable  to  the  said 
Uzzie  Schwartz  that  said  buildings  be  re- 
moved from  the  said  real  estate,  and  that  Liz- 
zie Schwartz  assented  to  such  removal;  that 
said  buildings  have  remained  on  said  prem- 
ises at  all  times  since  the  purchase  by  plain- 
tiff, by  and  with  the  consent  and  agreement 
of  the  defendant,  and  that  tbe  defendant  has 
leased  the  real  estate  and  the  plaintiff  the 
building  to  the  same  party,  each  agreeing  with 
the  other,  and  each  collecting  his  re^)ective 
rents  therefor;  and  that  no  part  of  said 
buildings  have  been  removed,  except  a  small 
room  which  was  and  is  of  small  value ;  that 
plaintiff  at  the  time  of  the  purchase  of  the 
buildings  and  up  to  a  short  time  previous  to 
the  filing  of  the  petition  supposed  that  It 
was  agreeable  to  said  Lizzie  Schwartz  that 
he  should  buy  and  remove  said  buildings  from 
the  said  premises;  that  the  defendant  has 
made  default  in  the  payment  of  the  mortgage 
to  the  said  Uzzie  Schwartz,  and  the  same 
has  been  foreclosed,  and  the  said  real  estate 
has  been  ordered  sold.  Including  the  said 
buildings;  that  It  has  been  adjudged  and  de- 
creed by  tbe  court  that  the  said  buildings  pur- 
chased by  the  plaintiff  be  sold  to  satisfy  the 
mortgage  given  by. the  defendant  to  the  said 
Lizzie  Schwartz;  that  In  truth  and  In  fact 
said  Lizzie  Schwartz  had  not  given  pmuls- 
sion  to  the  said  defendant  to  have  said  build- 
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Ings  removed  from  the  said  premises,  and  the 
said  Lizzie  Schtrartz  has  prohibited  plaintiff 
from  removing  same;  that  said  building  has 
been  appropriated  to  the  use  and  benefit  of 
the  defendant  for  the  purpose  of  satisfying 
said  mortgage,  that  plaintiff  has  been  depriv- 
ed thereof;  that  said  building  remains  on 
said  premises,  and  Is  \>t  the  reasonable  value 
of  ?500. 

[1]  We  thlnli  the  trial  court  erred  In  over- 
ruling the  demurrer  of  the  defendant  to  this 
petition.  The  petition  seems  to  have  been 
drawn  upon  the  theory  that  the  defendant 
was  liable  for  a  conversion  of  the  buildings 
because  be  consented  to  the  sale  thereof  by 
McCarroU  to  the  plaintiff,  and  because  he  rep- 
resented that  the  mortgagee  had  consented  to 
the  removal  thereof  from  the  real  estate  up- 
on which  they  were  situated,  and  that  Id  suf- 
fering a  decree  of  foreclosure  to  be  entered 
ordering  the  sale  of  the  real  estate,  including 
the  buildings,  he  had  converted  the  same  to 
his  own  use.  We  think  that  the  facts  set  out 
in  the  petition  do  not  constitute  a  conversion 
by  the  defendant  of  the  property  bought  by 
the  plaintiff.  It  will  be  noted  that  the  peti- 
tion attempted  to  set  out  a  cause  of  action 
for  deceit  and  alleged  that  it  was  represented 
by  the  defendant  both  to  McCarroU  and  to 
plaintiff  that  It  was  satisfactory  and  agree- 
able to  the  mortgagee  that  the  buildings  be 
removed  from  the  premises,  and  that  the 
mortgagee  assented  to  such  removal,  and  that 
In  truth  land  in  fact  the  mortgagee  had  never 
assented  to  a  sale  of  the  buildings  or  to  a  re- 
moval thereof  from  the  premises.  But  it  is 
nowhere  stated  that  such  representation  was 
made  to  plaintiff  before  the  purchase  by  him 
of  said  buildings;  neither  is  It  alleged  that 
plaintiff  believed  such  representation  and  re- 
lied thereon  in  such  belief,  nor  that  he  acted 
upon  such  representation  to  his  damage. 
These  allegations  are  necessary  in  order  for 
the  plaintiff  to  maintain  an  action  against 
the  plaintiff  for  deceit  Cooper  v.  Ft  Smith 
&  W.  Ky.  Co.,  23  Okl.  13&-151,  99  Pac.  785. 

[2]  It  will  be  further  noted  that  while  the 
petition  alleges  that  the  defendant  has  suffer- 
ed the  mortgage  upon  the  premises  upon 
which  the  buildings  are  situated  to  be  fore- 
closed, and  that  said  premises,  including  the 
buildings,  had  been  ordered  sold.  It  does  not 
allege  that  said  buildings  have  been  sold  un- 
der such  decree  of  foreclosure.  The  petition 
also  faUs  to  allege  facts  showing  that  plain- 
tiff has  been  deprived  of  the  possession  of  said 
building;  the  allegation  that  plaintiff  has 
been  deprived  thereof  being  merely  a  conclu- 
sion. In  fact  It  seems  from  the  allegations 
of  the  petition  that  thte  plaintiff,  at  the  time 
of  the  bringing  of  this  action,  was  in  posses- 
sion of  said  building  by  a  tenant.  The  peti- 
tion in  an  action  for  the  conversion  of  per- 
sonal property  must  allege  facts  showing: 
First,  that  the  plaintiff  has  a  general  or  spe- 
cial property  in  the  chattels  alleged  to  have 


been  converted;  second,  the  right  of  posses- 
sion thereof  at  the  time  of  the  conversion; 
and,  third,  that  the  defendant  has  converted 
the  same  to  his  own  use. 

"Conversion  is  any  distinct  act  of  dominion 
wrongfully  exerted  over  another's  personal  prop- 
erty in  denial  of  or  inconsistent  with  his  rights 
therein."  Aylesbury  Mercantile  Co.  v.  Fitch,  22 
Okl.  476.  486,  99  Pac.  1080.  23  L.  R.  A.  (N.  S.) 
573;  Bilby  v.  Jones,  39  Okl  613,  618,  136  Pac 
414;   Dodd-Iiear,  etc.,  Ca  v.  Gyr,  146  Pac.  16. 

The  petition  wholly  falls  to  state  a  cause  of 
action  either  for  deceit  by  the  defendant, 
which  has  resulted  In  damage  to  the  plaintiff, 
or  for  conversion  of  the  property  of  plaintiff 
by  the  defendant 

The  demurrer  to  the  petition  should  have 
been  sustained.  This  cause  should  be  revers- 
ed and  remanded,  with  directions  to  the  trial 
court  to  sustain  the  demurrer  of  the  defend- 
ant 

« 

FEB  OUBIAM.    Adopted  in  whole. 


(SE  Okl.  37») 

SWIFT  T.  McALESTER  TRUST  CO.  et  aL 

(No.  4327.) 

(Supreme  Court  of  Oklahoma.     June  29,  1915. 

Rehearing  Denied  Feb.  16,  1916.) 

(Bt/llalut  hy  the  Court.) 

COBPOBATIONS    e=116,    11&— SaLE    OF    COBPO- 

BATK  Stock— CoNSTBUCTiON  of  Contbact — 
Condition  Pbecedkni  —  Escbow  Agbee- 
iqcNT. 

S.  and  C,  stockholders  and  oEScers  in  the 
Alderson  Coal  Co.,  entered  into  an  escrow-con- 
tiact  in  writing  that  S.  would  sell  and  0.  would 
purchase  and  pay  $3,000  for  all  of  S.'s  stock  in 
said  company  when  and  upon  condition  that  the 
Indian  Coal  &  Mining  Co.,  as  original  lessee, 
should  give  consent  to  C.'s  pi-ior  assignment  to 
the  Alderson  Coal  Co.  of  a  K^year  leasehold 
estate  in  certain  segregated  coal  lands  of  the 
Choctaw  and  Chickasaw  Indians  in  Oklahoma; 
and  a  letter  from  8.,  addressed  to  N.,  a  major 
stockholder  In  said  Indian  Coal  &  Mining  c3o., 
which  was  attached  to  and  made  a  part  of  said 
escrow  contract,  recited  that  it  was  understood 
that  "the  Alderson  Coal  Co.  will  execute  a  good 
and  sufficient  bond  to  pay  all  royalties  and  car- 
ry out  the  general  terms  of  the  lease,"  which 
the  latter  wholly  failed  to  execute.  Held,  said 
contract  must  be  construed  as  contemplating,  as 
a  condition  precedent  to  C.'s  absolute  obligation 
to  purdiase  and  pay,  that  the  Alderson  Coal 
Co.  should  give  such  bond.  Meld,  further,  that, 
the  contingency  upon  which  C.'s  obligation  to 
purchase  said  stock  depended  having  never 
happened,  8.  was  not  entitled  to  demand  and 
recover  said  $3,000,  nor  to  an  injunction  re- 
sti-aining  the  return  of  same  to  C.  by  the  es- 
crow h(Mder. 


[Ed.  Note. — For  other  cases,  see  Oirporations, 
Cent  Dig.  §§  493,  494,  406-498;  Dec.  Dig.  «=» 
116,  118.] 

Commissioners'  Opinion,  Division  No.  1. 
Error  from  Superior  Court,  Pittsburg  Coun- 
ty;  W.  C.  liiedtke,  Judge. 

Action  by  George  M.  Swift  against  the 
McAlester  Trust  Company  and  others.  Judg- 
ment for  certain  defendants,  apd  plaintiff 
brings  error.    Affirmed. 


<gs>For  otber  cases  see  same  topic  and  KEY-NUMBBR  In  all  Kejr-Numbered  Digests  and  Indexes 
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Clayton  &  Clayton,  of  McAlester,  for  plain- 
tiff in  error.  Robt  N.  McMlIlen  and  Gordon 
&  Mclnnis,  all  of  McAlester,  for  defendants 
in  error. 

TOACKER,  C.  The  plaintiff  in  error, 
George  M.  Swift,  and  one  of  the  defendants 
in  error,  J.  B.  Cavanagh,  on  April  11,  1911, 
addressing  as  their  escrow  holder  the  Mc- 
Alester Trust  Company,  another  one  of  the 
defendants  in  error,  agreed  in  writing  then 
delivered  to  the  latter  that  the  latter,  as  such 
holder,  should  deliver  to  Cavanagh,  as  pur- 
chaser, 143  shares  of  stock  in  the  Alderson 
Coal  Company,  then  put  in  escrow  by  Swift, 
as  owner  and  seller,  together  with  the  latter's 
resignation  as  secretary  of  the  latter  com- 
pany, reciting  that  he  had  sold  all  his  stock 
therein,  and  that  said  escrow  bolder  should 
deUrer  to  Swift,  as  such  seller,  the  purchase 
price  of  said  143  shares  of  stock  in  the  form 
of  a  certified  check  for  $3,000,  also  then  put 
in  escrow,  when  and  upon  condition  that 
the  Indian  Coal  A  Mining  Company,  as  orig- 
inal lessee,  should  give  its  consent,  subject 
to  its  right  to  demand  bond  therefor  of 
the  Alderson  Coal  Company  as  a  condition 
precedent  to  Cavanagh's  prior  assignment, 
as  sublessee,  to  the  said  Alderson  Coal  Com- 
pany, in  which  he  was  president  and  owned  a 
controlling  amount  of  the  stock,  of  tiis  inter- 
est in  ft  10-year  lease  on  certain  segregated 
coal  lands  in  Oklahoma  belonging  to  the 
Choctaw  and  Chickasaw  Indians,  and  when 
such  consent  to  such  assignment  should  be 
given,  Swift  and  Cavanagh,  or  their  re- 
spective attorneys,  should  notify  the  McAles- 
ter Trust  Company  to  make  such  deliveries. 
This  escrow  agreement  in  writing  Included  as 
a  part  thereof  a  letter  attached  thereto,  ad- 
dressed by  Swift  to  his  father-in-law,  one 
J.  A.  Nichols,  secretary,  treasurer,  member 
of  the  board  of  directors,  and  controlling 
stockholder  of  the  Indian  Coal  A  Mining 
Company,  at  AshevUle,  N.  C,  informing  this 
addressee  of  said  sale  of  stock  in  the  Aider- 
son  Coal  Company,  including  the  condition  of 
consent  upon  which  it  depended,  and  urg- 
ing him  to  use  his  influence  to  cause  the 
Indian  Coal  &  Mining  Company  to  give  con- 
sent to  Cavanagh's  said  assignment  of  said 
lease  to  the  Alderson  Coal  Company,  and  in- 
forming said  addressee  that  it  was  understood 
that: 

"The  Alderson  Coal  Company  will  execute  a 
good  and  sufficient  bond  to  pay  all  royalties  and 
carry  out  the  goieral  terms  of  the  lease." 

The  foregoing  is,  we  believe,  the  full  sub- 
stance of  all  the  terms  of  the  written  memo- 
randum of  the  contract  between  Swift  and 
Cavanagh  addressed  and  delivered  as  afore- 
said, with  the  said  143  shares  of  stock  and 
the  said  certified  check,  to  the  said  escrow 
holder,  on  April  11,  1911.  On  September  3, 
1910,  Cavanagh  had  executed  an  assignment 
of  his  lease  to  the  Alderson  Coal  Company ; 
bnt  on  April  11, 1911,  It  was  not  effective  for 


want  of  the  consent  of  the  Indian  Coal  k 
Mining  Company.  On  November  24,  1910, 
the  Indian  Coal  &  Mining  Company,  by  reso- 
lution on  its  minutes,  had  given,  bat  before 
execution  withdrew,  authority  to  Its  presi- 
dent to  give  the  required  consent  In  terms 
substantially  Identical  with  those  in  which 
it  was  given  as  hereafter  shown  on  April  14, 
1911,  except  that  the  italicized  part  did  not 
occur  in  the  resolution  of  November  24th; 
and  the  contract  of  April  13^  1911,  was  made 
in  the  light  of  that  past  experience  and  of 
the  continued  desire  of  Cavanagh  to  effect 
such  assignment,  and,  as  aid  to  that  end,  to 
have  Swift  write  said  letter  to  Nichols. 

Immediately  upon  so  placing  said  shares  ol 
stock  and  said  certified  check  in  escrow,  an 
attorney  and  agent  of  Cavanagh  departed 
for  AshevUle,  N.  C,  taking  said  letter  from 
Swift  with  him,  to  there  procure  the  requisite 
consent  of  the  Indian  Coal  &  Mining  Com- 
I>any  to  Cavanagh's  assignment  of  said  lease 
to  the  Alderson  Coal  Company ;  and  on  April 
14,  1911,  he  procured  such  assignment,  in- 
dorsed on  the  original  lease  contract — 
"conditioned  tiiat  the  Alderson  Coal  Company 
execute  and  maintain  in  favor  of  the  Indian 
Coal  &  Mining  Company  a  $10,000  surety  com- 
pany bond,  conditioned  for  the  faithful  perform- 
ance of  the  termg  of  said  lease  by  the  Alderson 
Coal  Company,  and  upon  failure  to  give  and 
maintain  such  bond  the  consent  liereby  given 
to  said  transfer  and  aasi^mient  may  l>e  with- 
drawn, and  the  laid  J.  E.  Cavanagh  ihali  h* 
held  hound  according  to  the  original  lease" 

It  may  be  here  incidentally  observed  that, 
on  April  14,  1911,  the  day  said  consent  was 
procured  Cavanagh,  who  had  commenced 
negotiations  to  sell  on  the  day  the  said  con- 
tract was  executed,  sold  a  major  amount  of 
his  stock  in  the  Alderson  Coal  Company  to 
Jonas  Johanneson;  but,  of  course,  a  major 
stockholder  cannot  control  the  v<^tion  of  a 
corxmration,  as  such  control  is  In  its  board  of 
directors. 

It  does  not  appear  that  the  aforesaid  form 
of  consent  was  unsatiafactoiy  to  Cavanagh 
for  a  month  or  more,  during  which  time  he 
vainly  endeavored  to  procure  a  surety  com- 
pany to  give  the  required  bond  for  the  Aider- 
son  Coal  ComiKiny ;  but,  after  he  and  certain 
other  stockholders  of  the  Alderson  Coal  Com- 
pany, including  Johanneson,  had  signed  an 
indemnity  bond  required  by  a  surety  com- 
pany willing  only  upon  receiving  indemnity 
to  l>ecome  surety  for  the  Alderson  Coal  Com- 
pany to  the  Indian  Coal  &  Mining  Company, 
and,  some  time  between  May  15,  1911,  and 
the  commencement  of  this  suit  on  May  20, 
1911,  while  he  was  endeavoring  to  Induce  a 
stockholder  named  J.  R.  Richardson  to  Join 
them  in  the  execution  of  such  indemnity 
bond,  upon  the  suggestion  of  Mr.  Richardson, 
Cavanagh  entered  into  what  is  called  a 
"working  contract"  with  the  Alderson  Coal 
Company,  by  the  terms  of  which  it  under- 
took to  work  the  leased  land  for  him  (Cav- 
anagh), who  continued  to  hold  his  estate 
therein  and  to  sustain  his  contractual  Ilabil- 
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Ity  therefor  to  the  Indian  Coal  &  Mining  Com- 
pany, and  the  original  purpose  of  Cavanagh 
to  assign,  and  of  the  Alderson  Coal  Company 
to  acquire,  the  said  lease  was  abandoned. 

Plaintiff  sues  to  enjoin  the  return  of  said 
certified  check  to  defendant  and  to  require 
the  McAlester  Trust  Company  to  deliver  the 
same  to  himself,  and  said  shares  of  stock  and 
resignation  of  office  to  Cavanagh.  The  de- 
fendant Cavanagh  answers  by  a  qnalifled 
general  denial,  and,  which  alone  la  Important 
here,  by  a  denial  that  the  Alderson  Coal 
Company  waa  to  give  bond  and  a  denial  that 
the  Indian  Coal  &  Mining  Company  consent- 
ed to  the  assignment  J.  B.  DoweU  and  M. 
J.  Smith  were  made  parties  only  because  they 
had  garnlsbeed  said  |3,000,  as  belonging  to 
Swift 

The  rights  of  the  parties  in  this  case  de- 
pend ap<Hi  their  Intent,  as  expressed  in  said 
escrow  contract,  with  respect  to  whether  C.'s 
obligation  to  parchase  was  dependent  in  part 
upon  the  contingency  of  the  Alderson  Coal 
Company's  execution  of  said  bond,  and  thus. 
In  effect,  upon  the  absolute  or  effective  con- 
sent of  the  Indian  Coal  &  Mining  Company 
to  said  assignment  of  said  lease.  If  so,  the 
Judgment  of  the  trial  court  should  be  affirm- 
ed ;  but  it  said  contract  should  be  construed 
as'  only  requiring,  as  a  condition  precedent 
to  said  sale  by  Swift  and  purchase  by  Cav- 
anagh, a  consent  so  qualified  as  to  be  ineffec- 
tive to  assign  said  lease  until  the  Alderson 
Coal  Company  should  execute  such  bond,  thus 
placing  upon  Cavanagh  the  risk  of  both  the 
volition  and  the  ability  of  said  company  to 
give  such  bond,  the  Judgment  should  be  re- 
versed. 

The  provision  in  the  consent  given  that 
the  Indian  Coal  &  Mining  Company  might 
withdraw  the  same  and  that  Cavanagh 
should  be  held  bound  according  to  the  orig- 
inal lease  seems  to  have  been  an  undue  bur- 
den upon  him ;  but  it  appears  that  he  prob- 
ably waived  this  point  as  a  ground  of  objec- 
tion, and.  In  'view  of  our  conclusion  on  an- 
other point,  we  pass  this  without  decision. 

In  view  of  the  fact  that  both  Swift  and 
Cavanagh  were  officers  and  stockholders  In 
the  Alderson  Coal  Company,  and  presumably 
equally  well  informed  as  to  whether  it  could 
give  bond  and  of  the  fact  that  S.,  In  said  letter 
part  of  the  contract.  Informs  Mr.  Nichols,  of 
the  Indian  Coal  &  Mining  Company,  that  the 
Alderson  Coal  Company  will  execute  such 
bond,  whidi  might  either  have  been  done  In 
advance  of  the  giving  of  absolute  consent  or. 
after  the  giving  of  consent  qualified  by  re- 
quiring such  bond  as  a  condition  precedent  to 
Its  effect,  we  are  of  the  opinion  that  a  cor^ 
rect  construction  of  said  contract  requires 
us  to  hold  that  Cavanagh's  obligation  to  pur- 
chase Swift's  stock  was  contingent  upon  an 
event,  the  execution  of  said  bond,  that  never 
happened. 

It  Is  neither  alleged  nor  proven  that  Cav- 


anagh is  blamable  for  the  Inability  or  an- 
willingness  of  the  Alderson  Coal  C<Mnpany 
to  give  the  required  bond,  and  it  must  be  pre- 
sumed that  its  board  of  directors  controlled 
Its  volition.  Cavanagh,  as  he  was  not  bound 
to  refrain  from  doing,  sold  his  controlling  in- 
terest in  the  stock  of  this  company  imme- 
diately after  entering  Into  said  escrow  con- 
tract; but  It  does  not  appear  that  the  faU- 
ure  of  the  Alders<»i  Coal  Company  to  give 
the  bond  was  due  to  this  or  to  any  act  or 
omission  on  hU  part,  or,  for  that  matter, 
ux>on  the  part  of  Swift 

Numerous  propositions  and  counter  prop- 
ositions are  urged  In  the  briefs  (rf  the  par- 
ties to  this  case,  and  each  and  all  have  de- 
served and  had  our  serious  consideration; 
but  we  deem  it  unnecessary  to  enter  into  a 
discussion  of  each  in  detail,  the  foregoing 
views  being  our  answer  to  them  all. 

For  the  reasons  stated,  the  Judgment  of 
the  trial  court  should  be  affirmed. 

BBEWER,  C,  being  disqualified,  did  not 
participate  in  this  decision,  and  BITTEN- 
HOUSE,  C,  served  in  his  stead. 

FEB  GUBIAM.    Adopted  In  whol& 


(B  Okl.  3»8) 
SACKETT  et  aL  v.  ROSE.     (No.  4770.) 
(Supreme  Court  of  Oklahoma.     Jan.  4,  1916. 
Rehearing  Denied.    Feb.  15,  1010.) 

(SvHabui  (y  th«  Court  J 

1.  Absisacts  of  Tttub  «=»8— LiABiixrr  o» 
Abstractob— Pabtixs. 

Under  section  1,  Wilson's  Rev.  Statutes 
1903,  an  abstractor  or  title  la  liable  on  his  bond 
to  pay  all  damages  that  may  accrue  to  any  per- 
son by  reason  of  any  incompleteness,  imperfec- 
tion, or  error  in  any  abstract  furnished  by  him 
and  relied  on  by  such  person  to  his  injury,  and 
such  liability  is  not  confined  to  the  person  for 
whom  he  makes  or  furnishes  an  abstract 

[Ed.  Note. — For  other  cases,  see  Abstracts  of 
Title,  Cent  Dig.  §§  2^;   Dec.  Dig.  <S=>3.] 

2.  Statutbs    <S=»207  —  Constbdotion  —  Oon- 

FLICTS. 

In  the  construction  of  statutes,  harmony, 
not  confusion,  is  to  be  sought  Conflicts  be- 
tween different  ^rovisibna  of  the  statute  are  not 
to  be  held  to  exist,  if  harmony,  by  any  reason- 
able construction  of  them,  can  t>e  discovered. 
The  true  rule  has  often  been  said  to  be  that 
where  two  acts  or  parts  of  acts  are  reasonably 
susceptible  of  a  construction  that  will  give  effect 
to  both  and  to  the  words  of  each,  without  vio- 
lence to  either,  it  should  be  adopted  in  prefer- 
ence to  one  which,  though  reasonable,  leads  to 
the  conclusion  that  there  is  a  conflict  There 
is  no  conflict  between  different  provisions  of  a 
statute  if  there  is  a  reasonable  meaning  of  the 
words  used,  considering  the  manner  of  their  use, 
which  will  bring  them  into  harmony. 

[Ed.    Note. — ^For    other   cases,    see    Statutes, 
Cent  Dig.  |  284;   Dec.  Dig.  <S=»207.] 

8.  EviDENCB  «=»429— Pabol— Altebation  of 
Rbcobd. 

The  alteration  of  a  record  may  be  shown 
by  parol  evidence;  such  evidence  not  being 
within  the  rule  excluding  evidence  to  vary  the 
record  but  for  the  purpose  of  showing  that  tlie 


4=9For  other  cases  sea  same  toplo  and  KBY-NDUBBa  in  all  Key-Nombarad  Oigeats  and  Indezat 
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record  in  qneation  la  not  the  true  record  which 
was  actually  made. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  {§  1969-1971,  1973,  1974 ;  Dec  Dig. 
ig=»420.] 

4.  Dauaoes  «=>96 — Scope  of  Remedy. 

When  a  wrong  has  been  done  and  the  law 
gives  a  remedy,  the  compensation  shall  be  equal 
to  the  injury,  and  the  latter  is  the  standard  by 
which  the  former  is  to-  be  measured.  The  in- 
j'ured  party  is  to  be  placed  as  near  as  may  be 
in  the  situation  which  he  would  have  occupied 
had  not  the  wrong  been  committed. 

[Ed.  Note. — For  other  cases,  see  Damages, 
Cent  Dig.  {{  222-229;   Dec.  Dig.  «=95.] 

6.  Abstbacts  of  Title  €=>3 — Defects— Dau- 
aoes Recovebable. 

A  party  injured  on  account  of  the  incom- 
pleteness or  error  in  an  abstract  is  entitled  to 
all  the  damages  proximately  resulting  from  such 
injury. 

[Ed.  Note. — For  other  cases,  see  Abstracts  of 
Title,  Cent  Dig.  S§  2-6 ;   Dec.  Dig.  i&=»3.] 

6.  Damages  €=»62  —  Mitiqation  —  Duty  of 
Injured  Pebson. 

Where  an  injured  party  finds  that  a  wrong 
has  been  perpetrated  on  him.  he  should  use  all 
reasonable  means  to  arrest  the  loss.  It  is  only 
incumbent  on  him,  however,  to  use  reasonable 
exertion  and  incur  reasonable  expense,  and  the 
question  in  such  cases  is  always  whether  the 
act  was  a  reasonable  one,  having  regard  to  all 
the  circumstances  of  the  particular  case. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  §S  119-131;   Dec  Dig.  «S=s>62.] 

7.  Damages  «=>163— Mitioation— Bubden  of 
Pboof. 

The  burden  of  proving  mitigation  of  dam- 
ages is  upon  the  party  guilty  of  the  tortious  act 
or  breach  of  contract. 

[Ed.  Note.— For  other  cages,  see  Damages, 
Cent  Dig.  §f  454-459;    Dec.  Dig.  <8=3l63.] 

8.  JUBT  <S=»110— DiSQTJAUFICATION  OF  JTTBOB 

— Waiveb  OF  Objection. 

A  known  ground  of  disqualification  of  a 
juror,  before  or  during  the  progress  of  the  trial, 
is  waived  by  withholding  it  or  failure  to  raise 
the  objection  until  after  the  verdict. 

[Ed.  Note. — For  other  cases,  see  Jury,  Cent 
Dig.  §§  502-513,  515-^523;    Dec  Dig.  <3=>110.] 

Commissioners'  Opinion,  Division  No.  6. 
Brror  from  Superior  Court,  Oklahoma  Coun- 
ty; Edward  Dewes  Oldfleld,  Judge. 

Action  by  Martha  Rose  against  James  O. 
Sackett  and  others.  Judgment  for  plaintiff, 
and  defendants  bring  error.  Remanded,  with 
directions. 

Geo.  J.  Ebcock  and  Jennings  &  Levy,  all 
of  Oklahoma  City,  for  plaintiffs  in  error. 
James  S.  Twyford,  ot  Oklahoma  City,  for 
defendant  in  error. 

BOWLES,  O.  The  defendant  in  error 
(plaintiff  below)  instituted  this  action  In  the 
superior  court  of  Oklahoma  county,  against 
James  O.  Sackett,  an  abstractor  of  title,  and 
Robert  I.  Sackett,  Liizzie  Jennings,  and  A..G. 
Farmer,  bondsmen  for  said  James  O.  Sackett, 
plaintiffs  in  error  (defendants  below),  here- 
inafter referred  to  respectively  as  "plaintiff" 
and  "defendants,"  for  damages  resulting  from 
an  incorrect  abstract  on  certain  property  in 
Oklahoma  City  on  which  the  plaintiff  loaned 
$1,750  and  subsequently  thereto  purchased) 


what  she  thought  was  a  fee  title  to  said  prop- 
erty. The  defendant  James  6.  Sackett,  hi 
making  the  abstract,  prior  to  the  loan  above 
referred  to,  omitted  in  his  certificate  to  dis- 
close the  existence  of  a  judgment  wtalcb  was 
then  a  lien  on  said  property,  which  said 
Judgment  was  against  one  Dewaide,  a  for- 
mer owner  of  the  property,  in  favor  of  J.  W. 
Morrison.  After  the  plaintiff  had  purdiased 
the  property,  said  property  was  sold  under 
said  judgment  and  entirely  lost  to  plaintiff. 
Plaintiff  recovered  judgment  in  the  conrt  tie- 
low  for  the  value  of  said  property  so  lost  to 
her;  bence  this  appeal. 

[1]  At  the  outset,  we  are  called  upon  to 
construe  section  1,  Wilson's  Revised  &  An- 
notated Statutes  of  1903;  plaintiff  in  error 
claiming  that  an  abstractor  is  only  liable 
for  damages  for  any  incompleteness,  im- 
perfections, or  errors  in  any  abstract  furnish- 
ed by  him  to  the  person  or  persons  for  whom 
he  may  compile,  make,  or  furnish  an  ab- 
stract of  title.  The  court  below  held  that  a 
party  furnishing  an  abstract  was  liable  in 
damages  to  any  person  relying  upon  said 
abstract  to  his  detriment  We  believe  this 
construction  of  the  statute  clearly  right. 
Section  1  reads  as  follows: 

"That  it  shall  be  unlawful  for  any  person,  firm 
or  corporation  to  hold  themselves  ont  as  ab- 
stractors and  to  engage  in  the  business  of  ab- 
stracting title  to  real  estate  in  any  of  the  coun- 
ties of  the  territory  of  Oklahoma,  without  first 
having  executed  and  filed  with  the  county  derk 
of  the  county  in  which  said  person,  firm_  or  cor- 
poration intends  to  engage  in  the  business  of 
abstracting,  a  bond,  to  be  approved  by  the  l>oard 
of  county  commissioners  of  said  county,  with 
three  or  more  good  and  sufficient  sureties  resid- 
ing in  the  county,  and  worth  not  less  than 
double  the  amount  of  the  bond  over  and  above 
all  debts,  liabilities  and  exemptions,  in  the  sum 
of  five  thousand  dollars,  conditioned  that  be 
will  properly  demean  himself  in  the  business  of 
abstracting,  and  will  pay  all  damages  that  may 
accrue  to  any  person  by  reason  of  any  incom- 
pleteness, imperfections  or  error  in  any  abstract 
furnished  by  him,  and  will  in  no  way  mutilate, 
deface  or  destroy  any  of  the  records  of  the  sev- 
eral offices  to  which  he  may  have  access,  and 
that  he  will  not  in  any  way  intenfere  with,  Un- 
der or  delay  the  several  county  officers  in  the 
discharge  of  their  duties,  while  using  said  rec- 
ords, in  the  prosecution  of  said  business  of  ab- 
stracting: Provided,  however,  that  tfie  records 
shall  in  no  case  be  taken  from  the  county  office 
to  which  they  helong.  The  person,  firm  or  cor- 
poration who  shall  execute  and  file  said  bond 
of  five  thousand  dollars  for  said  purpose,  shall, 
together  with  the  sureties  thereon,  be  liable  on 
said  bond  to  the  territory  of  Oklahoma  in  the 
penalty  of  one  hundred  dollars  ($100) ;  and  to 
any  county  or  person  who.  shall  be  in  any  way 
damaged  by  any  mutUation,  injury  or  destruc- 
tion of  any  record  or  records  of  the  several 
county  offices  to  which  he  or  they  may  have  ac- 
cess, to  the  amount  of  damage,  actually  done 
said  county  or  person ;  and  to  'any  person  or 
persons  for  whom  he  or  they  may  compile,  make 
or  furnish  abstracts  of  title,  to  the  amount  of 
damage  done  to  said  person  or  persons  by  anj 
incompleteness,  imperfection  or  error  made  by 
said  person,  firm  or  corporation,  in  compiling 
said  abstract" 

This  statute  seemingly  has  two  Inconsist- 
ent provisions.    The  first  part  of  the  section 
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provides  that  the  abstractor  shall  give  bond, 
etc.,  said  bond  conditioned  that  he  will  prop- 
erly demean  himself  in  the  business  of  ab- 
stracting and  pay  aU  damages  that  may  ac- 
crue to  any  person  by  reason  of  any  Incom- 
pleteness, imperfection,  or  error  in  any  ab- 
stract furnished  by  him.  The  latter  part  of 
the  same  section  provides  that  the  abstractor 
and  bis  bond  shall  be  liable  to  the  state  or 
territory  In  the  penal  sum  of  $100  and  to  any 
county  for  mutilating  the  records,  etc.,  and 
to  any  persons  for  whom  he  or  they  may 
compile,  make,  or  furnish  abstracts  of  title, 
to  the  amount  of  damage  done  to  said  person 
or  persons  by  any  Incompleteness,  imperfec- 
tion, or  error  made  by  such  person,  firm,  or 
corporation  In  compUing  said  abstract. 

It  Is  dear  that  the  former  part, of  the 
section  makes  the  abstractor  liable  to  any 
person  by  reason  of  any  error  In  any  abstract 
furnished  by  him.  The  latter  part  of  the 
section  provides  that  the  abstractor  Is  liable 
to  any  one  to  whom  he  furnishes  an  abstract 
It  seems  to  us  that  these  two  expressions  can 
be  construed  together  without  doing  violence 
to  either.  The  latter  part  of  the  section  in 
no  wise  repeals,  modifies,  or  curtails  the  clear 
Import  and  purpose  of  the  Legislature  to 
make  an  abstractor  liable  to  any  person  In- 
jured by  relying  upon  his  abstract  as  provided 
In  the  first  part  of  the  section.  The  liability 
In  the  first  portion  of  the  section  is  general. 
The  latter  part  of  the  section  provides  that 
he  is  liable  to  the  party  to  whom  hg  furnishes 
the  abstract  and  does  not  undertake  to  con- 
fine or  curtail  his  liability  to  any  other  per- 
son relying  upon  the  correctness  thereof  to 
his  injury.    The  section  might  well  read: 

"The  abstractor  will  pay  all  damages  that 
may  accrue  to  any  person  by  reason  of  any  in- 
completeneaa,  imperfections  or  error  in  any  ab- 
stract furnished  by  him  and  to  any  person  or 
persons  for  n-bom  he  or  they  may  compile,  make 
or  furnish  an  abstract." 

"Would  It  be  contended  that  the  provisions, 
read  together  as  above.  Indicated  anything 
else  than  that  the  abstractor's  liability  ex- 
tends to  any  person  relying  upon  the  at>- 
stract,  whether  it  was  furnished  to  him  In  the 
first  instance  or  furnished  to  some  other 
person? 

[2]  This  construction  of  the  statute  makes 
it  a  harmonious  whole  and  gives  full  effect  to 
all  of  its  provisions  and  does  violence  to  none. 
Earmony,  not  confusion,  is  to  be  sought  for 
by  statutory  construction.  Confilcts  between 
different  provisions  of  a  statute  are  not  to 
be  held  to  exist.  If  harmony,  by  any  reason- 
able construction  of  them,  can  be  discovered. 
The  true  rule  has  often  been  said  to  be  that 
where  two  acts  or  parts  of  acts  would  be 
reasonably  susceptible  of  a  construction  that 
will  give  elfect  to  both  and  to  the  words  of 
each,  without  violence  to  either.  It  should  be 
adopted,  in  preference  to  one  which,  though 
reasonable,  leads  to  the  conclusion  that  there 
Is  a  conflict  There  Is  no  conflict  between 
different  parts  of  a  statute  if  there  is  a 
reasonable  meaning  of  the  words  used,  con- 


sidering the  manner  of  their  use,  which  will 
bring  them  into  harmony.  See  Atty.  Gen.  v. 
Brown,  1  Wis.  613;  Atty.  Gen.  v.  Hallway 
Co.,  35  Wis.  425;  Mason  v.  City  of  Ashland, 
98  Wis.  540,  74  N.  W.  357. 

Before  we  would  be  Justified  in  applying  the 
doctrine  contended  for  by  plalntlft  In  error,  • 
that,  where  two  sections  of  the  same  statute 
or  particularly  two  parts  of  the  same  sec- 
tion of  a  statute  are  flatly  contradictory  of 
each  other,  that  which  has  the  latterly  posi- 
tion will  be  deemed  to  govern  and  control,  we 
must  first  conclude  that  there  is  an  irreconcil- 
able conflict,  which  we  cannot  say  of  this 
statute.  Having  come  to  this  conclusion,  it 
is  plain  that  the  law  as  to  agency  and  privity 
of  c<«itract  has  no  application,  and  Is  there- 
fore not  considered. 

tS]  It  Is  next  contended  by  plaintiff  In  error 
that  the  court  below  erred  In  permitting  evi- 
dence to  go  to  the  Jury  for  the  purpose  of 
contradicting  the  record  as  to  when  the  Judg- 
ment complained  of  in  this  case  was  rendered 
against  Dewaide,  the  original  owner  of  the 
property.  The  Judgment  docket  showed  on 
Its  face  pb&t  this  Judgment  was  recorded  on 
the  23d  day  of  July,  1909;  the  abstractor 
made  his  abstract  or  the  extension  thereof, 
March  18,  1909;  the  Judgment  was  rendered 
February  17,  1900.  The  claim  of  plaintiff 
below  was  that  the  record  had  been  changed; 
In  other  words,  the  Judgment  had  been  re- 
corded on  the  23d  day  of  February  and  af- 
terwards changed  to  read  July  23d. 

The  evidence  complained  of  was  admitted, 
not  for  the  purpose  of  Impeaching  the  record, 
but  for  the  purpose  of  showing  that  the  rec- 
ord had  been  tampered  with,  and  the  Judg- 
ment was  actually  recorded  February  23d. 
The  authorities  cited  by  plaintiff  in  error, 
that  the  record  of  ,a  court  cannot  be  Im- 
peached in  a  collateral  proceeding,  are  the 
law;  but  was  this  evidence  admitted  for  that 
purpose?  We  think  not  The  evidence  was 
introduced  and  admitted  for  the  purpose  of 
showing  what  the  record  actually  was  and 
for  the  purpose  of  ascertaining  the  truth. 
The  alteration  of  a  record  may  be  shown  by 
parol  evidence,  such  evidence  not  t)eing  with- 
in the  rule  excluding  evidence  to  vary  the 
record,  but  for  the  purpose  of  showing  that 
the  record  in  question  is  not  the  true  record 
which  was  actually  made.  See  Louisville  & 
N.  Ry.  Co.  V.  Malone,  116  Ala,  600,  22  South. 
897;  Dyer  v.  Brogan,  70  Oal.  136,  11  Pac.  589; 
Wilkinson  v.  Carter,  22  Neb.  186,  34  N.  W. 
351;  Town  «f  Woodvllle  v.  Harrison,  73  Wis. 
360,  41  N.  W.  529;  Lowry  v.  McMillan,  8  Pac. 
157,  49  Am.  Dec.  501. 

In  Lowry  v.  McMillan,  supra,  the  court 
uses  this  language: 

"The  record  is  entitled  to  great  sanctity,  in  the 
law.  But  then  it  must  be  an  honest  record.  It 
is  in  vain  to  talk  of  the  danger  of  altering  or 
explaining  a  record  by  parol;  everything  im- 
bued with  fraud  must  give  way  before  credible 
Bwom  testimony." 

[I]  Plaintiff  in  error  again  contends  that 
the  Jury  to  which  the  case  was  tried  was  not 
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impaneled  and  drawn  according  to  law;  in 
other  words,  that  talesmen  were  ordered  at 
a  time  when  there  were  ample  Jurors  on  the 
regular  panel  present  and  qualified  to  try 
the  case,  and  not  otherwise  engaged.  This 
fact  was  known  to  counsel  for  plaintiff  in 
error,  if  such  was  the  fact,  at  or  before  the 
trial,  according  to  their  own  affldavit.  The 
record  shows  no  objection  made  or  exception 
saved  to  the  Impaneling  of  the  Jury  at  the 
time.  Tills  being  true,  such  disqualification 
was  waived.  Horton  v.  State,  10  Okl.  Cr. 
294,  136  Pac.  177;  Fooshee  y.  State,  3  Okl. 
Or.  666,  108  Pac.  5S4. 

[4-7]  Defendant  again  assigns  error  in  the 
refusal  of  the  trial  Judge  to  give  instruction 
No.  A,  as  requested,  which  reads  as  follows: 

"Tou  are  further,  instructed  that,  if  you  find 
for  the  plaintiff  in  this  case,  you  will  find  for 
her  in  a  sum  not  to  exceed  $1,047.90." 

This  instruction  was  requested  upon  the 
theory  that  the  "Morrison  Judgment"  against 
Dewaide,  the  Judgment  upon  which  the  prop- 
erty was  finally  sold  and  the  Judgment  which 
the  defendant  Sackett  omitted  from  the  ab- 
stract, WHS  the  extent  of  defendants'  liability, 
upon  the  theory  that  it  was  the  duty  of  the 
plaintiff,  when  she  found  that  a  wrong  had 
been  perpetrated  upon  her,  to  use  all  rea- 
sonable means  to  arrest  the  loss,  and  that 
she  could  not  stand  idly  by  and  permit  the 
loss  to  increase,  and  then  to  hold  the  wrong- 
doer liable  for  loss  which  she  might  have 
prevented ;  the  evidence  failing  to  show  that 
the  plaintiff  did  anything  to  lessen  the  dam- 
ages. 

It  will  be  noted  that  no  amount  of  diligence 
on  her  part  could  have  averted  the  loss  of 
the  amount  of  the  Morrison  Judgment  Satis- 
faction  of  the  Judgment  was  her  only  remedy; 
consequently,  she  was  entitled  to  a  judgment 
for  that  amount,  but  'so  far  as  a  further 
Judgment,  for  additional  damages,  was  con- 
cerned, the  duty  to  exercise  ordinary  care 
and  reasonable  diligence  to  mitigate  the  same 
rested  upon  her.  It  was  only  incumbent  upon 
her,  however,  in  this  regard,  to  use  reasonable 
diligence  to  mitigate  the  damages  and  to 
lessen  the  injury.  The  question  in  such  cases 
is  always  whether  the  necessary  acts  to 
mitigate  the  damages  were  reasonable,  hav 
Ing  regard  toi  all  the  circumstances  of  the 
particular  case. 

In  Uhlig  V.  Bamum,  43  Neb.  584,  61  N.  W. 
749,  the  syllabus  reads  as  follows: 

"Where  two  parties  have  made  a  contract, 
which  one  of  them  has  broken,  the  other  must 
make  reasonable  exertions  to  render  his  injury 
as  light  as  possible;  and  he  cannot  recover, 
frnm  the  party  breaking  the  contract,  damages 
which  would  have  been  avoided,  had  be  perform- 
ed such  duty." 

In  Washington  County  Abstract  Co.  v.  F. 
S.  Harris,  149  Pac.  1075  (No.  4080),  opinion 
by  Judge  Robberts,  not  yet  officially  reported, 
Ira  S.  Hopkins,  on  July  16,  1909,  deeded  to 
the  plaintiff,  F.  E.  Harris,  certain  lands  in 
Washington  county,  and  which  deed  was  re- 
corded on  July  20,  1909.    On  July  19,  1909, 


Ira  S.  Hopkins  deeded  the  same  land  to 
Delilah  B.  Hopkins.  This  deed  was  re- 
corded on  July  19,  1900.  On  or  about  the 
2l6t  of  July,  1909,  the  plaintiff,  Harris, 
through  his  agents,  employed  the  Washing- 
ton County  Abstract  Company  to  ftimisb  an 
abstract  of  title  to  the  land,  and  on  July  21, 
1909,  the  abstract  company  did  furnish  said 
abstract  to  Harris,  but  failed  to  show  the 
deed  from  Ira  S.  Hopkins  to  Delilah  B.  Hop- 
kins, which  was  recorded  two  days  before 
the  abstract  was  furnished  to  Harris.  Har- 
ris, after  receiving  the  abstract  and  relying 
on  the  same,  paid  |500  for  the  land.  DelUah 
B.  Hopkins  then  .sued  Harris  to  quiet  her 
title,  and  Harris  gave  notice  to  the  abstract 
company  and  its  sureties  of  that  suit,  and 
they  refused  to  defend  it.  Harris  defended 
the  suit  alone,  was  defeated,  and  afterward 
sued  the  abstract  company.  One  Itean  of 
damages  recovered  was  the  expense  of  the 
suit,  including  attorney  fees.  This  case  was 
appealed  to  this  court,  and  one  of  the  ques- 
tions passed  upon  was  whether  or  not  the 
attorney  fee  and  costs  were  proper  items  of 
damages.  Judge  Kobberts  in  the  opinion 
says: 

"Under  such  circumstances,  evidently  it  -ma 
the  duty  of  the  defendant  in  that  case  (defend- 
ant in  error  lierein)  to  use  ;-easonable  means,  in- 
cluding necessary  and  reasonable  expenses,  to 
defeat,  if  possible,  tliat  cause  of  action,  not  only 
that  he  might  reduce  his  own  loss,  but  it  was  a 
duty  he  owed  to  the  defendant  (plaintiff  in  error 
herein)  to.  reduce  any  damage  he  might  sustain 
by  reason  of  the  erroneous  abstract." 

This  case  Is  squarely  In  point  in  onr  Judg- 
ment, and  decisive  of  the  proposition  at  bar, 
and  therefore  binding  upon  us,  as  t»  the 
duty  involving  upon  the  plaintiff  to  exerdsa 
reasonable  diligence  to  reduce  any  damages 
she  sustained  by  reason  of  the  erroneo>ns 
abstract,  after  she  had  notice. 

Roberts  v.  Leon  Jlioan  &  Abstract  Co.,  18 
N.  W.  702,  63  Iowa,  76,  is  a  case  in  poiuC 
The  syllabus  reads  as  follows: 

"The  defendant  furnished  plaintiff  with  an  al>- 
stract  of  title,  in  which  the  period  allowed  for 
redeeming  the  land  appeared  by  mistake  to  be 
10  days  longer  than  it  actually  was.  Plaintiff 
discovered  the  error  a  day  before  the  expiration 
of  the  time  allowed  for  redemption,  but  failed 
to  obtain  the  money  in  time  to  redeem,  and  neg- 
lected to  apprise  defendant  of  the  mistake. 
Held,  that  defendant  was  entitled  to  lie  inform- 
ed of  his  mistake  in  time  to  enable  him  to  avert 
the  consequences,  and  that  plaintiff  could  not 
recover  damages  without  showing  that  such 
timely  information  was  given,  and  that  reason- 
able eSort  had  Iieen  made  to  secure  the  money." 

This  case  goes  a  step  further  than  we  coo- 
cede  to  be  the  law,  that  a  failure  to  notify 
the  abstractor  precludes  a  party  from  recov- 
ery. A  failure  to  notify  the  dtfendant  In 
time  to  enable  him  to  protect  himself  is  a 
fact  to  go  to  the  jury  to  aid  them  In  deter- 
mining whether  plaintiff  was  negligent  and 
failed  to  exercise  ordinary  care  to  reduce  or 
lessen  the  damages. 

The  American  and  English  Encyclopedia, 
voL  8,  p.  605,  states  the  general  rale  to  be: 
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"Aa  It  is  the  duty  of  a  party  Injnred  by  a 
breach  of  contract  or  tort  to  make  reasonable 
effort  to  avoid  damages  therefrom,  such  damages 
as  might  by  reasonable  diligence  on  his  part 
have  been  avoided  are  not  to  be  regarded  as  the 
natural  and  probable  result  of  the  defendant's 
acts.  There  can  be  no  recovery  therefore  for 
damages  which  might  have  been  prevented  by 
^asonable  effort  on  the  part  of  the  person  in- 
jured." 

'We  believe  these  decisions  and  the  text 
declare  a  doctrine  consonant  with  honesty 
and  fair  dealing.  To  bold  otherwise  wonld 
be  an  absolute  perversion  of  Justice  and 
would  many  times  work  injuries  destructive 
and  ruinous  In  their  consequences.  How- 
ever, reasonable  diligence  and  ordinary  care 
is  all  that  is  necessary  or  can,  in  Justice,  be 
required.  Time,  knowledge,  opportunity,  and 
expense  are  all  to  be  taken  into  considera- 
tion In  determining  whether  or  not  the  par- 
ty injured  exercised  ordinary  care  to  lessen 
the  loss  and  mitigate  the  damages.  The 
want  of  ordinary  care  Is  a  question  of  fact 
to  be  submitted  to  the  Jury  and  to  be  deter- 
mined by  them. 

The  instant  case  was  tried  upon  the  the- 
ory, on  the  part  of  the  plaintiff,  that  she 
was  entitled  to  recover  all  the  damages  prox- 
imately resulting  to  her  on  account  of  the 
mistake  in  the  abstract,  and  that  no  duty 
devolved  npon  her  to  make  any  effort  to 
lessen  or  mitigate  the  damages.  The  defend- 
ant seemed  to  t>e  of  the  opinion  that,  if  lia- 
ble, at  all,  the. maximum  of  recovery  was  the 
amount  of  the  Morrison  Judgment.  The 
plalntiers  theory  was  correct,  with  this  modi- 
fication: She  was  entitled  to  all  of  the  dam- 
ages proximately  resulting  to  her  on  account 
of  the  failure  of  defendant  to  note  the  ex- 
istence ct  the  Morrison  Judgment  in  the  ab- 
stract, except  damages  as- might,  by  reason- 
able diligence  on  her  i>art,  have  been  avoided. 
Such  damages  are  not  to  be  regarded  as  the 
natural  and  probable  result  of  defendant's 
acts. 

Under  the  admitted  facts  in  this  case,  the 
plaintiff,  after  discovering  the  property  was 
advertised  for  sale  and  about  to  be  sold  un- 
der the  Morrison  judgment,  made  no  effort 
either  to  satisfy  the  Judgment  or  notify  the 
defendant  It  is  true,  she  was  in  Arlington, 
Ohio,  but  she  had  two  days,  or  possibly  three, 
in  which  to  satisfy  the  Judgment  or  notify 
the  defendant,  or  bare  made  some  effort 
with  this  end  in  view,  or  given  some  reason- 
able explanation  for  her  neglect.  This  prop- 
erty, according  to  plalntlfTs  evidence,  was 
worth  $5,000.  it  was  within  the  range  of 
possibilities  for  her  to  have  borrowed  suffi- 
cient money  upon  this  property  to  have  satis- 
fied the  Judgment 

We  believe  plaintiff's  right  to  recover  in- 


cluded all  the  damages  suffered  by  her  prox- 
imately resulting  from  the  failure  of  the  de- 
fendant to  include  tjie  Morrison  judgment 
In  the  abstract;  in  other  words,  the  general 
rule  is  that,  when  a  wrong  has  been  done  and 
the  law  gives  a  remedy,  the  compensation 
shall  be  equal  to  the  injury;  the  latter  is  the 
standard  by  which  the  former  is  to  be  meas- 
ured. The  injured  party  is  to  be'  placed  as 
near  as  may  be  in  the  situation  which  he 
would  have  occupied  had  the  wrong  not  been 
committed.  With  this  modification,  that 
where  a  party  is  entitled  to  the  benefit  of  a 
contract  and  can  save  himself  from  a  loss 
arising  from  the  breach  of  it  at  a  trifling  ex- 
pense, or  with  reasonable  exertion,  it  is  hit 
duty  to  do  it  and  he  can  charge  the  delin- 
quent with  such  damages  only  'as  with  rea- 
sonable diligence  and  exi)ense  be  could  not 
prevent  The  burden  of  proving  circum- 
stances in  mitigation  of  damages  is  npon  the 
party  guilty  of  the  tortious  act  or  breach  of 
contract 

The  evidence  was  before  the  Jury  as  to 
what  the  plaintiff  did  to  lessen  the  damages, 
and  It  was  the  duty  of  the  court  to  Instruct 
the  jury  as  to  her  duty  to  exercise  ordinary 
care  and  reasonable  diligence  to  avert  the 
loss,  if  the  same  could  be  done  at  trifling  ex- 
pense and  reasonable  exertion  on  her  part 
This  evidence  showing  lack  of  diligence  <m 
the  part  of  the  plaintiff  was  admissible  an- 
der  the  general  issue,  and  it  was  the  duty  of 
the  court  to  instruct  the  jury  that,  if  they 
believed  that  the  Morrison  judgment  was  of 
record  at  the  time  this  abstract  was  made 
and  delivered,  the  plaintiff,  in  any  event, 
would  be  entitled  to  the  value  of  ^at  Judg- 
ment as  heretofore  suggested,  and  such  oth- 
er damages  as  proximately  resulted  to  her 
by  reason  of  the  erroneous  omission  in  the 
abstract,  and  which  she  could  not  have  pre- 
vented by  the  exercise  of  reasonable  dili- 
gence and  care  on  her  part  We  therefore 
believe  that  instruction  No.  10  should  have 
been  given,  as  plaintiff's  right  (o  recover  the 
amonnt  of  the  Morrison  judgment  was  un- 
questioned. If  the  judgment  was  of  record  at 
the  time  the  abstract  in  question  was  ex- 
tended; but  her  further  recovery  should 
have  been  limited  by  the  instructions  of  the 
court,  as  heretofore  suggested. 

We  therefore  recommend  that  the  judg- 
ment be  remanded,  with  instructions  that  if 
the  plaintiff  remit  all  that  part  of  the  Judg- 
ment over  and  above  the  amount  of  the  Mor- 
rison Judgment,  with  interest,  the  case  be 
affirmed,  and,  should  the  plaintiff  fall  to 
agree  to  said  remittitur,  a  new  trial  be 
granted. 

FEB  OUBIAM.    Adopted  in  whole. 
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LAUSTEN  T.  LAUSTESN.     (No.  7274.) 

(Supreme  Court  of  Oklahoma.     Jan.  18,  1916. 

Rehearing  Denied  Feb.  IS,  1916.) 

(Syltahu*  by  the  Court.) 

1.  Appeai.  and  £}bbob  ®=92a  —  Sfeciai.  Af- 

FEABANCE  —  ASSIONUKNT  OF  KONJUBISDIC- 
TIONAL    E}RB0BS. 

Where  a  defendant  files  a  special  api>ear- 
ance  objecting  to  the  jurisdiction  of  the  court 
over  bis  person,  in  which  special  appearance 
only  jurisdictional  matters  are  set  up,  and,  aft- 
er such  special  appearance  Is  overruled  and  ex- 
ceptions saved,  appeals  to  this  court,  the  assign- 
ing in  his  petition  in  error,  filed  in  this  court, 
of  nonjurisdictional  errors  of  the  trial  court 
does  not  constitute  a  waiver  of  the  want  of 

i'urisdiction  in  the  trial  court  over  his  person, 
togers   V.    McCord-Oollins  Mercantile   Co.,  19 
Okl.  115,  91  Pac.  864,  not  followed. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  $  96;   Dec.  Dig.  iS=>22.] 

2.  Plkadino  «=»238,  252  —  Aimnded  Peti- 
tion— Notice — Necessity. 

The  filing  by  a  plaintiff,  after  service  or 
attempted  service  of  summons  and  before  an- 
swer, of  an  amended  petition,  which  is  complete 
in  itself  and  does  not  refer  to  or  adopt  the  orig- 
inal as  a  part  of  it,  operates  as  an  abandon- 
ment of  the  original  petition;  and,  where  such 
amended  petition  sets  out  a  new  cause  of  action 
and  seeks  for  relief  not  prayed  for  in  the  orig- 
inal petition,  notice  of  the  filing  thereof  to  the 
defendant  or  his  attorney  is  essential  to  give  the 
court  jurisdiction  to  render  judgment  thereon, 
and  a  judgment  rendered  on  such  amended  peti- 
tion without  such  notice  is  void  for  want  of  ju- 
risdiction of  the  person  of  the  defendant 

[EJd.  Note. — For  other  cases,  see  Pleading, 
Cent.  Dig.  §§  602,  620-625,  736-743 ;  Dec.  Dig. 
<S=>238,  252.] 

(AddUional  Syllahu*  hp  Editorial  Staff.) 

3.  CouBTB  €=»92— Opinions  —  "Obitkb  Dic- 
tum." 

Where  a  judge  who  writes  the  opinion  of 
the  court  expresses  a  view  upon  any  point  or 
principle  which  he  is  not  required  to  decide,  his 
opinion  as  to  such  point  or  principle  is  "obiter 
dictum" — citing  Words  and  Phrases,  Dictum. 
[Ed.  Note.— For  other  cases,  see  Courts,  Cent. 
Dig.  §  335 ;   Dec.  Dig.  <8=s>92.] 

Commissioners'  Opinion,  Division  No.  1. 
Error  from  District  Court,  Washiagton  Coun- 
ty; R.  H.  Hudson,  Judge. 

Action  by  Mary  K.  Lausten  against  Mads 
C.  Lausten.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.  Reversed,  with  direc- 
tions. 

Norman  Barker,  of  Bartlesrille,  and  Haln- 
er,  Burns  &  Toney,  of  Oklahoma  City,  for 
plaintiff  in  error.  Everest  &  Campbell,  of 
Oklaboma  City,  for  defendant  in  error. 

RUMMONS,  O.  On  December  18,  1914,  this 
action  was  commenced  by  the  defendant  in 
error,  hereinafter  called  the  plaintiff,  in  tbe 
district  court  of  Washington  county  against 
the  plaintiff  in  error,  hereinafter  called  the 
defendant,  for  separate  maintenance  and  ali- 
mony, and  for  the  custody  of  the  minor  chil- 
dren of  plaintiff  and  tbe  defendant  On  sold 
day  summons  was  issued  in  the  said  cause, 
returnable  on  December  28,  1914,  requiring 
the  defendant  to  answer  tbe  petition  on  or 


before  the  18th  day  of  January,  1915.  This 
summons  was  served  by  delivering  a  copy  to 
the  defendant.  In  wbldi  copy  tbe  defendant 
was  required  to  answer  tbe  petition  on  or  be- 
fore January  18, 1914.  On  December  21, 1914, 
after  the  issuing  and  service  Of  the  said  sum- 
mons, the  defendant  filled  an  amended  peti- 
tion.in  said  action.  On  January  11,  1915,  the 
defendant  entered  a  special  appearance  in  the 
cause,  objecting  to  the  service  of  summons 
upon  him,  which,  being  overruled,  he  except- 
ed, and  made  no  further  appearance.  On 
January  28,  1915,  Judgment  by  default  was 
rendered  by  the  court  in  favor  of  the  plain- 
tiff against  the  defendant  for  the  sum  of 
$30,000  alimony,  and  restraining  and  enjoin- 
ing defendant  from  transferring  or  dlspo^ng 
of  any  of  his  property,  real  or  personal,  until 
such  time  as  such  Judgment  was  fully  satis- 
fied. On  January  28,  1915,  the  defendant 
again  appeared  specially,  questioning  the  Ju- 
risdiction of  the  court  to  render  the  Judg- 
ment, and  moved  the  court  to  Tacate  and 
hold  for  naught  the  said  Judgment  for  want 
of  Jurisdiction  of  the  person  of  the  defendant 
This  motion  was  by  the  court  overruled,  to 
which  ruling  the  defendant  excepted,  and 
brings  error  to  this  court 

The  defendant  assigns  as  error  the  over- 
ruling of  his  special  appearance  to  quash  the 
service  of  the  summons,  and  the  overruling 
of  his  motion  to  vacate  and  hold  for  nau^t 
the  Judgment  for  want  of  Jurisdiction  of  the 
person  of  the  defendant  He  also  assigns'  as 
error  the  permitting  of  the  plaintiff  to  amend 
her  petition,  stating  a  new  and  enlarged 
cause  of  action  against  the  defendant  with- 
out any  service  of  process  or  notice  to  the  de- 
fendant and  making  a  new  and  enlarged  de- 
mand against  the  defendant  without  notice 
or  additional  service  of  process  on  the  de- 
fendant He  further  assigns  as  error  that 
the  trial  court  erred  in  hearing  any  testimony 
under  the  pleadings  in  said  cause.  He  fur- 
ther assigns  error  in  rendering  Judgment  on 
the  pleadings  and  the  testimony  because  the 
court  was  without  Jurisdiction  over  defend- 
ant, and  had  no  Jurisdiction  to  render  said 
Judgment,  which  was  not  supported  by  the 
evidence,  and  neither  the  original  petition  or 
amended  petition  of  the  plaintiff  Justified  or 
supported  the  findings  of  the  trial  court  in 
rendering  such  Judgment 

[1]  It  is  contended  by  the  plaintiff  that  tbe 
last  three  assignments  of  error,  briefly  set 
out  above,  constitute  a  general  appearance  b.v 
the  defendant,  and  that  he  thereby  waived 
the  want  of  Jurisdiction  over  his  person  in 
the  trial  court,  and  that  this  court  is  there- 
by precluded  from  inquiring  into  any  want 
of  Jurisdiction  of  the  trial  court  over  the  per 
son  of  the  defendant  This  question  meets  us 
at  the  threshold  in  the  determination  of  this 
case,  and  we  must  consider  whether  or  not  a 
party,  appealing  to  this  court  from  a  Judg- 
ment claimed  to  be  void  for  want  of  Juris- 
diction In  the  trial  court  over  his  person,  by 
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filing  a  petition  In  error  In  which  he  assigns 
errors  committed  by  the  trial  court  which  are 
not  Jurisdictional,  enters  a  general  appear- 
ance In  the  case  and  validates  and  makes 
binding  and  effective  a  Judgment  which  was 
up  to  that' time  void  for  want  of  Jurisdiction. 
Counsel  for  plaintltT  rely  upon  the  case  of 
Rogers  ▼.  Mc€!ord-Gollins  Mercantile  Co.,  de- 
cided by  the  territorial  Supreme  Court,  and 
reported  in  19  Okl.  115,  91  Paa  864.  The 
court  there  says: 

"In  the  brief  of  the  plaintiff  in  error  in  this 
case,  they  argue  two  propositions,  which  can  in 
no  wise  be  taken  advantage  of  by  special  appear- 
ance, and  an  appearance  in  any  case  which  is  des- 
ignated as  a  special  appearance,  and  In  which 
special  appearance  propositions  are  contended 
for  which  cannot  be  taken  advantage  of  by  a  spe- 
cial appearance,  but  can  only  be  heard  upon  a 
general  appearance,  the  parties  will  be  taken 
and  held  to  have  made  a  general  appearance. 
Counsel  argue,  upon  pages  10  and  11  of  their 
brief,  that  the  judgment  was  rendered  without 
testimony;  also  that  the  petition  was  not  sub- 
scribed by  the  plaintift  in  error,  and  for  this 
reason  the  court  erred  in  rendering  judgment; 
also  the  service  was  made  on  Tlanks^ving  Day. 
The  first  two  of  these  propositions  are  not  mat- 
ters that  can  be  considered  under  the  head  of 
a  special  appearance.  They  are  matters  that 
do  not  pertain  to  the  jurisdiction  of  the  person, 
and  the  defendant,  having  presented  these  two 
matters  to  the  court,  wul  be  deemed  to  have 
entered  a  general  appearance  in  the  action,  and, 
having  entered  a  general  appearance,  all  mat- 
ters affecting  the  service  are  waived,  and  the 
court  will  be  held  to  have  jurisdiction  of  the 
person  of  the  defendant." 

This  case  is  the  only  Oklahoma  case  we 
have  been  able  to  find  touching  upon  the  ques- 
tion of  general  appearance  in  the  Supreme 
Court  as  a  waiver  of  Jurisdiction.  While 
it  has  been  cited  repeatedly  by  this  court  on 
the  proposition  that  a  motion  designated  as 
a  special  appearance  in  which  nonjurisdic- 
tlonal  questions  are  raised  is  in  fact  a  gener- 
al appearance,  we  are  convinced  the  language 
we  have  quoted  above  Is  a  dictum  not  neces- 
sary for  the  decision  of  the  case  In  which 
the  opinion  was  rendered.  The  question  of 
Jurisdiction  in  that  case  was  a  question  of 
fact;  the  sheriff's  return  showing  service 
upon  the  defendant  at  hlg  usual  place  of 
residence,  and  the  defendant  contending  that 
at  the  time  of  the  service  he  was  a  non- 
resident of  the  county  and  territory.  The 
court.  In  determining  the  case  before  con- 
sidering the  question  of  the  matters  argued 
In  the  briefs,  says: 

"It  is  insisted  by  the  plaintiff  in  error  that 
both  of  these  motions  ought  to  have  been  sus- 
tained. There  was,  tiowerer,  evidence  offered 
and  considered,  and  we  think  that  the  return 
of  the  sheriff  was  sufficient  as  against  the  evi- 
dence offered  by  the  defendant.  The  affidavits 
offered  by  the  defendant  are  very  unsatisfactory. 
The  affidavit  of  the  wife  of  the  defendant  was 
incompetent  and  could  not  have  been  considered 
by  the  court.  The  other  affidavits  contain  con- 
clusion and  evidently  appeared  to  the  court  as 
evasive  and  unsatisfactory." 

The  court  further  says: 

"This  same  question,  having  been  presented  to 
the  court  upon  the  motion  to  quash  service,  be- 
came res  adjudicata,  and  the  court  would  have 
been  justified  in  overruling  the  motion  upon  that 
ground,  if  none  other." 


[3]  So  It  win  be  seen  tbat  the  territorial 
Supreme  Court,  before  arriving  at  a  consider- 
ation of  the  effect  of  the  arguing  of  nonjurls- 
dictional  questions  in  the  brief,  had  conclud- 
ed that  the  Judgment  of  the  trial  court  was 
right  upon  the  facts,  and  was  correct  for  the 
reason  that  the  question  determining  it  had 
become  res  adjudicata.  In  the  case  of  Huston 
V.  Scott,  20  OkL  156,  94  Pac.  517,  35  U  R.  A. 
(N.  S.)  721,  the  court  says: 

"The  declaration  of  law  made  in  the  quota- 
tion was  clearly  obiter  dictum:  'Where  a  judge 
who  writes  the  opinion  of  the  court  expresses 
a  view  upon  any  point  or  principle  which  he  is 
not  required  to  decide,  his  opinion  as  to  such 
point  or  principle  is  obiter  dictum.'  Hart  ▼. 
Stribling,  25  Ela.  433,  •aS,  6  South.  455;  L. 
Bucki  &  Son  Lumber  Co.  v.  Fidelity  &  Deposit 
Co.,  109  Fed.  393,  400,  48  a  &  A.  436;  3 
Words  and  Phrases,  p.  2061. 

"So,  when  the  learned  jurist,  Justice  McAtee, 
speakmg  for  the  court,  made  the  finding  of  fact 
'or  that  Martin  had  any  knowledge  of  the  pend- 
ency of  any  suit  in  any  court  touching  the  prop- 
erty, nor  is  there  any  proof  in  the  case  that  the 
lands  in  question  were  the  subject  of  any  suit,' 
there  was  created  a  condition  under  which  he 
was  not  required  to  decide  the  legal  question 
involved,  and  the  holding  is  obiter  dictum,  and 
not  binding  on  this  court." 

We  therefore  conclude  that  the  holding 
which  we  have  quoted  In  the  case  of  Bogets 
V.  McGord-Oollins  Mercantile  Co.,  supra,  is 
obiter  dictum  and  not  authoritative. 

It  seems  clear  that  t^e  assignments  of  er- 
ror, "that  the  trial  court  erred  In  hearing  any 
testimony  under  the  pleadings  in  said  cause 
on  the  28th  day  of  January,  1916,"  and  "that 
the  trial  court  erred  In  rendering  Judgment 
for  the  defendant  in  error  against  plaintiff  in 
error  on  the  pleadings  and  the  testimony, 
which  was  not  supported  by  the  evidence, 
and  that  neither  the  original  petition  or 
amended  petition  of  the  plaintiff  below,  this 
defendant  In  error.  Justified  or  stapported 
the  findings  of  the  trial  court,"  challenge  this 
court  to  the  review  of  the  Judgment  of  the 
trial  court  upon  grounds  that  are  nonjuris- 
dlctlonal ;  but  does  the  fact  that  the  defend- 
ant complains  of  errors  which  are  not_  Juris- 
dictional waive  the  Jurisdictional  errors  of 
which  he  also  complains?  It  Is  not  contend- 
ed that  the  special  appearance  to  quash  the 
summons  or  the  motion  to  vacate  the  Judg- 
ment are  based  upon  any  nonjurisdictlonal 
grounds.  So  the  repeated  holdings  of  this 
court,  that  a  motion  to  vacate  a  Judgment  for 
want  of  Jurisdiction  of  the  person  of  the 
movant  and  also  for  nonjurisdictlonal  grounds 
constitute  a  waiver  of  the  want  of  Jurisdic- 
tion, and  submits  the  person  of  the  movant  to 
the  Jurisdiction  of  the  court,  and  that  there- 
by a  Judgment  void  for  want  of  Jurisdiction 
of  the  person  la  validated,  do  not  directly  aid 
us  in  the  determination  of  this  question.  It 
seems  to  us  that  this  court  has  gone  as  far  in 
the  matter  of  waiver  of  Jurisdiction  after 
Judgment  as  the  law  requires.  The  authori- 
ties upon  the  question  of  waiver  of  Jurisdic- 
tion of  the  person  upon  appeal  to  the  Supreme 
Court  are  not  in  harmony.  They  seem  to  be 
divided  into  three  groups:    The  first  holding 
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that  an  appeal  to  the  Snpreme  Court  from  a 
Judgment  rendered  without  Jurisdiction  of 
the  person  waives  the  want  of  Jurisdiction 
and  submits  the  person  of  the  aK>eIIant  to 
the  Jurisdiction  of  the  court,  and  binds  him 
by  the  Judgment  already  entered,  and  the  ap- 
pellate oonrt  Is  precluded  from  considering 
the  want  of  Jurisdiction.  The  next  group 
holds  that  while  an  appeal  from  a  Judgment 
roid  for  want  of  Jurisdiction  of  the  person 
submits  the  appellant  to  the  Jurisdiction  of 
the  court,  yet  the  appellate  court  will  con- 
sider the  question  of  Jurlsdlctl<Mi;  and  If  It 
finds  want  of  Jurisdiction,  will  reverse  and 
remand  the  cause  with  leave  for  the  ap' 
pellant  to  plead  therein.  The  third  group 
holds  that  a  general  appeal  from  a  Judgment 
void  for  want  of  Jurisdiction  of  the  person 
of  the  appellant  is  not  a  waiver  of  the  ques- 
tion of  Jurisdiction,  and  does  not  validate  the 
judgment  if  it  be  void. 

An  almost  unbroken  Une  of  decisions  by 
this  court  holds  that  a  defendant  making  a 
special  aiq;)earance,  objecting  to  the  Jurisdlc-' 
tion  of  the  court  over  his  person,  may,  when 
such  special  appearance  is  overruled,  save 
his  exception  and  thereafter  demur  and  an- 
swer, and  proceed  to  the  trial  of  the  cause 
upon  its  merits  without  waiving  his  special 
appearance;  and  that  he  may  appeal  to  this 
court  from  an  adverse  Judgment,  and  bring 
to  the  attention  of  this  court  not  only  the 
error  of  the  trial  court  In  overruling  his 
special  appearance,  but  all  other  errors  com- 
mitted by  the  trial  court  In  the  proceedings 
below,  after  such  special  appearance  has  been 
overruled,  without  being  held  to  have  waived 
his  special  appearence.  This  court  will  up- 
on such  an  appeal  consider  the  question  of 
the  Jurisdiction  of  the  person  of  the  defend- 
ant, and.  If  it  finds  that  the  court  below  was 
without  jurisdiction,  will  reverse  and  dis- 
miss the  case.  Chicago  Building  &  Manufac- 
turing Co.  T.  Pewthers,  10  OkL  724,  63  Pac. 
964 ;  Chicago  Building  &  Manufacturing  Co. 
▼.  Kirby,  10  Okl.  730,  63  Pac.  966;  Austin 
&Iannfacturing  OOk  v.  Hunter,  16  Okl.  86,  86 
Pac.  293;  St  L.  4  S.  F.  By.  Oo.  v.  Qark,  17 
Okl.  562,  87  Pac.  480;  Oklahoma  Fire  In- 
surance Oo.  V.  Barber  Asphalt  Paving  Co.,  34 
Oil.  149,  125  Paa  734;  Spauldlng  v.  PoUey, 
28  Okl.  764,  115  Paa  864;  Wm.  Cameron  & 
Oo.  T.  Consolidated  School  District  Na  1,  44 
OkL  «7,  143  Pac.  182;  Gcxnmonwealth  CoUon 
OU  Co.  V.  Hudson  (Na  6483)  155  Pac.  577, 
not  yet  officially  reported. 

This  being  the  state  of  the  law  upon  the 
consideration  of  the  question  of  the  Jurisdic- 
ti(m  of  the  person  upon  appeal  in  cases  where 
the  defendants  have  proceeded  to  try  the 
cases  upon  their  merits  and  have  speculated 
upon  the  chances  of  obtaining  favorable  ver- 
dicts or  Judgments  in  the  trial  court,  can  it 
be  said  that  a  stricter  and  harsher  rule  will 
be  applied  to  him  who  rests  his  case  in  the 
court  below  upon  the  question  of  Jurisdiction 
and  takes  no  chances  of  obtaining  a  favorable 
Judgment  in  the  trial  court?    We  can  see 


no  reason  for  any  sncb  distinction,  and  w« 
feel  convinced  there  is  nonft.  In  fftct  It  seems 
to  us  that  the  defendant  who  stands  aloos 
upon  the  question  of  jurisdiction  la  entitled 
to  the  more  fiivorable  consideration.  This 
court.  In  the  case  at  Griffin  y.  Jonea,  147 
Pac.  1024  (not  yet  officially  reported),  says: 
"The  rule  established  by  this  court,  Cdlowing 
the  decisions  of  the  Supreme  Oonrt  of  Kansas 
in  holding  that  a  general  appearance,  after  ren- 
dition of  judgment,  has  the  effect  to  validate  a 
void  Judgment,  often  resnlta  in  hardBhips,  and, 
in  effect  a  denial  of  jostice,  and  shoald  not  be 
extended  beyond  the  reason  of  soch  rule.  It 
bag  been  said  that  a  jndgment  which  is  void 
for  want  of  service  is  no  jndgment  at  all ;  and 
to  hold  that  after  a  Judgment  in  form  only  has 
been  entered  against  a  party,  which  in  fact  and 
in  law  la  no  judgment,  by  his  appearance  in  an 
effort  to  relieve  himself  from  snch  judgment 
which  is  apparently  valid,  but  which  in  fact  is 
void,  is  carrying  the  rule  of  estt^pel  and  waiver 
to  the  extreme. 

As  we  have  said  above,  we  think  this  court 
has  gone  to  the  extreme  limit  in  validating 
Judgments  void  for  want  of  jurisdiction  of 
the  person,  by  holding  that  a  general  appear- 
ance after  Judgment  in  the  court  rendering 
Judgment  makes  such  jndgment  valid  and 
waives  the  question  of  jnrlsdiction.  We  do 
not  think  that  either  reason  or  authori^  re- 
quires an  extension  of  that  rule  to  a  pro- 
ceeding in  error  in  this  court  to  reverse  the 
judgment  of  the  trial  court  for  errors  in  ml- 
ing  upon  purely  Jurisdictional  questions. 

We  therefore  conclude  that  the  d^endant 
did  not,  by  assigning  nonjurisdictional  errcKs 
in  his  petition  in  error,  waive  the  questions 
of  jurisdiction  which  he  had  properly  pre- 
served below.  Bastian  v.  Adams,  6  Neb. 
(Unof.)  32,  97  N.  W.  231;  Zimmerman  v.  Ger- 
des,  106  Wis.  608,  82  X.  W.  532 ;  Electric  Ap- 
pliance Co.  V.  Warren,  116  Wis.  477,  91  N.  W. 
970,   . 

[2]  It  remains  to  be  considered  whether  or 
not  the  court  below  had  Jurisdiction  of  the 
person  of  the  defendant,  so  that  it  could  en- 
ter a  valid  Judgment  against  lilm.  Upon  this 
question  we  need  only  consider  whether  or 
not  the-  trial  court  had  Jurisdiction  to  enter 
judgment  \against  the  defendant  upon  Uie 
amended  petition.  The  plaintiff  by  filing  her 
amended  petition,  in  which  no  reference  what- 
ever is  made  to  her  original  petition,  upon 
which  she  had  caused,  or  attempted  to  cause, 
a  summons  to  be  served  upon  the  defendant, 
abandoned  her  original  petition,  and  the  same 
ceased  to  be  a  part  of  the  record  of  the  case ; 
and  her  case  against  the  defendant  neted 
solely  upon  the  amended  petition.  It  is  con- 
tended by  counsel  for  plaintiff  that  because 
no  notice  was  given  defendant  oD  the  amended 
petition  it  became  a  nuUlty,  and  that  the  case 
was  tried  and  judgment  rendered  npon  the 
original  petition.  We  think  the  converse  of 
this  is  true ;  and  that  when  the  plaintiff  filed 
an  amended  petition  before  answer  she  elect- 
ed to  abandon  her  original  petition,  and  the 
same  became,  and  was,  a  nullity.  Berry  v. 
Berry,  12  Okl.  221,  226,  71  Pac.  1074.  66  L.  B. 
A.  513;   Lane  t.  C,  O.  &  G.  By.  Oou.  19  OkL 
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324,  01  Pac.  883;  Territory  t.  Woolsey,  35 
Okl.  545,  653,  554,  130  Pac.  034 ;  Gaar-Scott 
&  Co.  V.  Rogers  (not  yet  oflBdally  reported), 
148  Pac.  161,  at  page  164. 

It  is  apparent  from  an  examination  of  both 
the  original  and'  amended  petitions  that  the 
plaintiff  sets  up  a  new  cause  of  action  In  the 
amended  petition.  That  Is,  in  the  an^euded 
petition  she  sets  up  facts  stating  a  cause  of 
action  against  the  defendant  for  an  injunc- 
tion restraining  him  from  disposing  of  his 
property,  pending  the  determlnatlcm  of  the 
suit  She  also  seeks.  In  the  amended  petition, 
for  the  sum  of  $260  attorneys'  fees ;  wlille  in 
the  original  petition  no  attorneys'  fees  are 
prayed  for  specifically.  It  la  apparent,  from 
a  perusal  of  the  judgment  of  the  court  be- 
low, that  In  rendering  Judgment  against  the 
defendant  It  was  based  upon  the  amended 
petition,  for  the  court  grants  the  injunction 
prayed  for  and  allows  the  attorneys'  fees  In 
the  sum  prayed  for. 
Section  4787,  Revised  Laws  1010,  provides : 
'^Tbe  plaintiff  may  amend  his  petition  with- 
out leave,  at  any  time  before  the  answer  is  filed, 
without  prejudice  to  tl>e  proceedings;  but  no- 
tice of  such  amendment  shall  be  served  upon 
the  defendant  or  his  attorney,  and  the  defend- 
ant shall  have  the  same  time  to  answer  or  de- 
mur thereto  as  to  the  original  petition." 

It  is  not  contended  tliat  any  notice  what- 
ever of  this  amended  petition  was  grlven  ei- 
ther to  the  defendant  or  his  attorneys,  so  that 
the  defendant  at  the  time  judgment  was  en- 
tered was  not  in  default,  nor  was  he  in  court 
upon  the  amended  petition.  The  giving  of 
notice  of  the  filing  of  an  amended  petition  be- 
fore answer  is  jurisdictional ;  and  any  judg- 
ment rendered,  without  8U<^  notice  having 
been  given,  is  without  Jurisdiction  and  of  no 
effect  Haight  v.  Schuck,  6  Kan.  102 ;  R.  R. 
Co.  V.  Van  Riper,  10  Kan.  317;  Beecher  v. 
Ireland,  46  Kan.  97,  00,  26  Pa&  448;  Perry- 
Rice  Grocery  Co.  v.  Craddock  Grocery  Co., 
34  Tex.  Civ.  App.  442,  78  S.  W.  006;  Three 
Forks  City  Co.  v.  Commonwealth,  20  Ky.  Law 
Rep.  140,  45  S.  W.  853;  Sanford  v.  Edwards, 
10  Mont  56,  47  Pac.  212,  61  Am.  St  Rep.  482, 
note  page  403. 

This  being  true,  the  trial  court  was  with- 
out jurisdiction  to  render  the  Judgment  com- 
plained of ;  and,  taking  this  view  of  the  case, 
we  do  not  deem  it  necessary  to  consider  the 
other  errors  assigned. 

The  Judgment  should  be  reversed  and  re- 
manded with  directions  to  the  trial  court  to 
vacate  such  Judgment 

PER  CURIAM.    Adopted  in  whole. 

(56  Okl.  120)  == 

SHIPMAN  V,  PORTER.    (No.  6649.) 
(Supreme  Court  of  Oklahoma.    Jan.  25,  1016.) 

(SyllahuM  ly  the  Court.) 

Appeal  and  Bbror  ®=>773— Failubk  to  File 
Bbief — Affirmance. 

Where  plaintiff  in  error  fails  to  file  brief 
under  rule  7  (137  Pac  ix)  of  this  court,  and 


an  examination  of  the  record  discloses  that  the 
appeal  is  without  merit  and  was  prosecuted  for 
delay,  the  judgment  appealed  from  may  be  af- 
firmed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  {{  3104, 310S-3110;  Dec.  Dig. 
«=»773.] 

Commissioners'  Opinion,  Division  Na  4. 
Iflrror  from  District  Court,  'I'ulsa  County; 
Ii.  M.  Poe,  Judge; 

Action  by  Vera  Porter  against  P.  B.  Coyne 
and  R.  K.  iShipmaiL  Judgment  for  plaintiff, 
and  defendant  Shlpman  brings  error.  Af- 
firmed. 

Blddison  ft  Campbell,  of  Tulsa,  for  plain- 
tiff In  error.  Gea  T.  Brown,  of  Tulsa,  for 
defendant  in  error. 

MATHEWS,  a  No  brief  having  been  filed 
herein  by  the  plaintiff  In  error,  and  the  de- 
fendant In  error  having  filed  a  motion  to  dis- 
miss for  that  reason  on  November  16,  1015^ 
and  having  since  filed  an  additional  motion 
to  attirm  for  failure  to  file  brief,  and  neither 
of  these  motions  having  received  any  re- 
sponse from  the  plaintiff  in  error,  the  court 
Is  of  the  opinion  that  the  appeal  was  for 
delay  only,  and,  under  rule  No.  7  of  tills 
court  (137  Pac.  Ix),  we  recommend  that  the 
Judgment  be  affirmed. 

PER  CURIAM.    Adopted  in  whole. 


(65  Okl.  1) 

ROGERS  et  aL  y.  HERNDON,  County  Treas- 
urer.   (No.  4827.) 
(Supreme  Court  of  Oklahoma.    Jan.  24,  1916.) 

(ByUabui  ly  t\e  Court.) 

1.  Taxation  «=:210  —  Exemption  —  Use  of 
Pbopkbtt. 

Where  exemption  from  taxation  is  based 
upon  the  use  to  which  the  lands  are  put  when 
the  use  ceases  the  exemption  also  ceases, 

[Ed.  Note.— For  other  cases,  see  Taxatim, 
Cent  Dig.  §§  334-337;   De&  Dig.  <S=>210.] 

2.  Taxation  *=>181— Pbofebtt  Sobject— In- 
dian Alxothent— Tbanbfbb  to  Tried  Pee- 

SONS. 

After  land  which  has  l>een  allotted  to  a 
freedman  citizen  of  the  Seminole  Tribe  of  Indi- 
ans and  designated  as  a  homestead  under  the 
Seminole  Agreement  bearing  date  of  December 
16,  1897  (Act  Jul;  1,  1808,  c.  542,  30  Stat  U 
567),  has  been  conveyed  by  the  allottee  to  third 
parties,  it  becomes  subject  to  taxation. 

[Ed.  Note.— For  other  cases,  see  Taxation. 
Cent  Dig.  f  45;  Deo.  Dig.  «=9l81;  Indians, 
Cent  Dig.  f  64.] 

Commissioners'  Opinion,  Division  Na  6. 
Error  from  District  Court  Seminole  County ; 
Tom  D.  McKeown,  Judge. 

Action  by  H.  H.  Rogers  and  V.  V.  Harris 
against  Mace  Eemdon,  Treasurer  of  Semi- 
nole County,  to  enjoin  collection  of  taxes. 
Judgment  for  defendant,  and  plaintiffs  bring 
error.    Affirmed. 

Mann,  R<jgers  &  Harris,  of  Holdenville,  for 
plaintiffs  in  error.  C.  L.  Hill,  Co.  Atty.,  of 
Wewoka,  for  defendant  in  error. 


«=>For  other  casM  8*e  same  topic  and  KB7-NUHBQR  Is  aU  Key-Numbered  Digests  and  Indexes 
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BROWN,  C.  This  action  was  originally 
commenced  in  the  district  court  of  Seminole 
county  by  H.  H.  Rogers  and  V.  V.  Harris,  the 
plaintiffs  in  error,  who  will  be  hereinafter 
designated  plaintiffs,  against  Mace  Herndon, 
treasurer  of  Seminole  county,  defendant  In 
error,  who  will  be  hereinafter  designated  de- 
fendant, to  restrain  the  collection  of  taxes 
levied  against  the  northwest  quarter  of  the 
southeast  quarter  of  section  16,  township  9 
north,  range  7  east,  in  Seminole  county,  for 
the  years  1909,  1910,  lOll,  and  1912. 

The  trial  court  sustained  a  demurrer  to 
plaintiffs'  petition,  and  the  plaintiffs  elected 
to  stand  upon  the  same.  The  court  rendered 
Judgment  against  the  plaintiffs,  and  they 
bring  error  to  this  conrt. 

The  land  upon  which  the  tax  is  sought  to 
fee  collected  was  allotted  to  one  Ned  Island, 
a  freedman  citizen  of  the  Seminole  Trl'be  of 
Indians,  as  a  part  of  his  portion  of  the  lands 
of  said  tribe  of  Indians,  under  the  laws  of 
Congress  and  the  Seminole  Agreement  dated 
December  16,  1807  (30  Stat  L.  667,  c.  642), 
and  the  said  tract  of  land  was  designated  as 
a  homestead,  as  provided  in  said  treaty. 

[1,  2]  On  July  30, 1908,  the  said  Ned  Island 
conveyed  the  land  above  described  to  the 
plaintiffs,  and  they  are  now,  and  have  been 
ever  since,  the  owners  of  the  same  in  fee. 
The  sole  question  for  determination  in  this 
case  Is  whether  or  not  the  Seminole  freedman 
homestead  Is  subject  to  taxation  after  the 
same  has  been  conveyed  by  the  allottee,  and 
-  the  answer  to  this  question  depends  upon  the 
construction  to  be  placed  upon  that  part  of 
said  agreement  which  applies  to  the  question 
of  taxation;    said  section  being  as  follows: 

"When  th«  tribal  government  shall  cease  to 
exist,  the  principal  chief  last  elected  by  said 
tribe  shall  execute,  under  his  hand  and  the  seal 
of  the  nation,  and  deliver  to  each  allottee  a  deed 
conveying  to  him  all  the  right,  title,  and  interest 
o(  the  said  nation  and  the  memb^  thereof  in 
and  to  the  lands  so  allotted  to  him,  and  the  Sec- 
retary of  the  Interior  shall  approve  such  deed, 
and  the  same  shall  thereupon  operate  as  a  re- 
linquishment of  the  right,  title,  and  interest  of 
the  tFnitcd  States  in  and  to  the  lands  embraced 
in  said  conveyance,  and  as  a  guarantee  by  the 
United  States  of  the  title  of  said  lands  to  the 
allottee;  and  the  acceptance  of  such  deed  by 
the  allottee  shall  be  a  relinquishment  of  his  title 
and  interest  in  all  other  lands  belonging  to  the 
tribe,  except  such  as  may  have  been  excei>ted 
from  allotment  and  held  in  common  for  other 
purposes.  Each  allottee  shall  designate  one 
tract  of  40  acres,  which  shall  by  the  terms  of  the 
deed  be  made  inalienable  and  nontaxable  as  a 
homestead  in  perpetuity." 

It  Is  conceded  that  the  tax  exemption  pro- 
vided for  in  the  treaty  Is  a  property  right 
that  cannot  be  abrogated  by  either  Congress 
or  the  state  of  Oklahoma.  New  Jersey  v. 
Wilson.  7  Cranch,  164,  3  L.  Ed.  303 ;  Choate 
V.  Trapp,  224  V.  S.  665,  32  Sup.  Ct.  565,  50  L. 
Ed.  941:  Enellsh  v.  Richardson,  224  U.  S. 
680,  32  Sup.  Ct.  571,  56  L.  Ed.  949;  Lleber  v. 
Rogers,  Co.  Treas.,  37  Okl.  614,  133  Pac.  30 ; 
Whitmlre  V.  Trapp,  33  Okl.  429, 126  Pac.  578. 
But  the  controversy  arises  as  to  the  period  of 
time  such  land  is  to  be  exempt  from  taxation. 


The  prorlaion,  "Each  allottee  shall  designate 
one  tract  of  40  acres,  which  shall,  by  the 
terms  of  the  deed,  be  made  inalienable  and 
nontaxable  as  a  homestead  in  perpetuity,"  Is 
the  specific  provision  of  the  treaty  relied  upon 
by  the  plaintiffs. 

In  arriving  at  the  meaning  of  this  provi- 
sion of  the  treaty  we  should  take  Into  consid- 
eration the  whole  treaty,  and  Its  object  and 
purposes  (United  States  v.  Bolsdor£,  8  How. 
122,  12  Ll  Bd.  1000 ;  Kansas  City  Bridge  Co. 
V.  Undsay  Bridge  Co.,  32  OkL  31,  121  Pac. 
639;  Jack  Rider  et  al.  v.  Lee  Helms  et  &L 
[Okl.]  150  Pac.  164,  recently  decided,  bat  not 
yet  oCQcially  reported),  and  should  bear  tn 
mind  that  a  treaty  with  the  Indiana  most  be 
coiistrued  not.  according  to  the  technical 
meaning  of  its  words  to  learned  lawyers,  bnt 
In  the  sense  in  which  they  would  naturally  be 
understood  by  the  Indians  (Jones  v.  Meehan, 
175  U.  S.  1,  20  Sup.  Ct  1,  44  L.  Ed.  49). 

The  legal  title  to  the  land  in  the  Seminole 
Nation  was  In  the  tribe,  for  the  common  use 
of  its  members,  and  the  principal  object  of 
the  treaty  was  to  extinguish  the  title  of  the 
tribe  and  to  divide  the  land  in  severalty 
among  its  members,  thereby  creating  a  sys- 
tem of  private  property  and  laying  a  founda- 
tion for  the  creation  of  a  state  which  Con- 
gress desired  to  organize  for  the  government 
and  development  of  the  Indian  Territory. 

It  was  also  the  object  and  purpose  of  the 
parties  to  the  treaty  to  place  certain  safe- 
guards and  restrictions  around  the  Indivldiial 
members  of  the  tribe  to  protect  them  in  the 
use  and  enjoyment  of  the  said  prc^erty  that 
was  to  be  allotted  to  them  as  their  share  of 
the  tribal  property,  and  one  of  the  things 
specially  provided  for  was  that  each  member 
should  have  a  home  consisting  of  a  tract  of 
40  acres,  and,  in  order  to  hedge  the  same 
around  with  safeguards  and  restrictions  so  as 
to  preserve  it  to  the  allottee,  it  was  provided 
in  that  part  of  the  treaty  nnder  considera- 
tion that  It  should  be  "Inalienable  and  non- 
taxable as  a  homestead  In  perpetuity." 

It  was  doubtless  not  the  purpose  of  the 
parties  to  the  agreement  to  enhance  the  mar- 
ket value  of  the  sold  40-acre  tract,  for  the 
same  provision  that  made  it  nontaxable  also 
made  It  inalienable  for  the  same  period  of 
time,  thus  clearly  disclosing  that  it  was  the 
sole  purpose  in  making  the  land  nontaxable 
to  preserve  it  to  the  allottee  as  a  home,  and 
to  protect  him  In  the  use  and  occupancy 
thereof.  And  this  Is  further  evidenced  by  the 
fact  that  the  said  treaty  makes  no  special 
provision  for  the  exemption  of  the  other 
lands  of  the  allottees  from  taxation. 

There  Is  nothing  In  this  provision  of  the 
agreement  or  in  any  act  of  Congress  applica- 
ble to  the  Semln<4e  Tribe  of  Indians  that  evi- 
dences a  purpose  or  intention  to  exempt  the 
property  from  taxation  in  the  hands  of  third 
persons  after  they  have  purchased  It  from 
the  allottee.  On  the  contrary,  the  act  of 
Congress  of  April  26,  1906  (34  Stat  L.  137.  c 
1876),  expressly  provided  that  the  homestead 
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Bball  te  nontaxable  bo  long  as  the  title  re- 
mains In  the  allottee,  which  Is  equivalent  to 
saying  that  the  same  shall  be  taxable  after 
It  passes  Into  the  hands  of  third  parties. 
Thus  showing  a  construction  of  the  treaty  by 
one  of  the  contracting  parties,  to  wit,  Con- 
gress, to  the  effect  that  there  was  no  exemp- 
tion of  the  land.from  taxation  In  the  hands  of 
third  parties,  and  this  Is  a  significant  fact  In 
ascertaining  the  real  Intention  of  the  par- 
ties. Searlght  t.  Stokes,  3  How.  151,  11  L. 
Ed.  648 ;  Cope  v.  Cope,  137  U.  S.  682, 11  Sup. 
Ct  222,  34  L.  Bd.  832 ;  Marchle  Tiger  v. 
Western  Inr.  Co.  et  aL,  221  V.  S.  286,  31  Sup. 
Ct  678, 56  L.  Ed.  738 ;  Jack  Rider  et  aL  v.  Lee 
Helms  et  aL,  snpra. 

But  we  are  not  forced  to  rely  upon  mere 
drcnmstances  In  reaching  a  conclusion  in 
this  case.  The  language  of  the  provision  Is 
not  susceptible  to  any  other  reasonable  con- 
struction than  that  the  land  should  be  non- 
taxable only  so  long  as  It  remained  the  prop- 
erty of  the  allottee,  and  we  believe  that  this 
was  what  the  parties  undertook  to  express 
thereby ;  the  phrase  used  being  "nontaxable 
as  a  homestead  In  perpetuity."  To  our  mind 
this  was  a  short  way  of  saying  that  the  land 
must  be  forever  nontaxable  so  long  as  It  was 
the  homestead  of  the  allottee.  It  wlU  be  ob- 
served that  it  was  to  be  nontaxable  "as  a 
homestead."  If  the  parties  to  the  agreement 
had  Intended  otherwise  they  certainly  would 
have  used  more  appropriate  language:  they 
would  not  have  placed  the  limiting  clause  "as 
a  homestead"  immediately  following  the  word 
"nontaxable."  Therefore,  when  the  land  was 
sold  and  It  ceased  to  be  the  property  of  the 
allottee,  the  purpose  for  which  the  exemption 
was  given,  to  wit,  to  preserve  the  land  to  the 
allottee  and  protect  him  In  the  use  and  occu- 
pancy thereof,  had  been  fully  accomplished. 
In  the  case  of  Commissioners  of  Miami  Coun- 
ty V.  Brackenrldge,  12  Kan.  114,  Judge  Brew- 
er, In  delivering  the  opinion  of  the  court,  laid 
down  the  rule: 

"Where  exemption  from  taxation  is  based  up- 
on the  use  to  which  the  lands  are  pu^  when  the 
use  ceases  the  exemptioh  also  ceases. 

Consequently,  when  the  land  ceased  to  be 
the  allottee's  homestead  by  being  transferred 
to  a  third  party.  It  ceased  to  be  nontaxable. 
See,  also,  Bledsoe  Indian  Laws  (2d  Ed.)  $ 
294 :  Schock  V.  Sweet  (Okl.)  145  Pae.  388. 

The  plaintiffs  Insist  that  the  case  of  New 
Jersey  v.  Wilson,  snpra,  is  decisive  of  this 
question,  but  we  are  unable  to  agree  with 
them  In  this  view.  We  do,  however,  fully 
recognize  the  soundness  of  the  rule  laid  down 
in  that  case,  that  a  contract  to  exempt  lands 
from  taxation  is  binding,  and  cannot  be  brok- 
en, and  we  have  fully  adhered  to  that  rule  in 
the  foregoing  discussion.  But  in  the  Wllsou 
Case  the  contract  provided: 

"That  the  lands  to  be  purchased  for  the  In- 
dians aforesaid  shall  not  hereafter  be  subject 
to  any  tax,  any  law,  usa^e,  or  custom  to  the 
contrary  thereof  in  any  wise  notwithstanding." 


Thus  clearly  providing  tliat  the  land  should 
never  thereafter  be  taxable,  but  In  the  in- 
stant case,  the  land  was  to  be  nontaxable  as 
a  homestead  of  the  allottee,  or  In  other  words, 
In  the  Wilson  Case  there  was  no  limit  to  the 
time  the  land  should  be  nontaxable,  while  In 
the  Instant  case  the  land  was  nontaxable  only 
for  a  limited  period. 

Finding  no  error  In  the  record,  we  recom- 
mend that  the  judgment  of  the  trial  court  be 
atilrmed.    It  is  so  ordered. 

FBR  CURIAM,    Adopted  in  whole. 

(6S  OM.  16S) 

HART  et  aL  v.  WILUAMS. 
(Supreme  Court  of  Oklahoma.    Feb.  1,  1918.) 

(SvUalui  iy  the  OourtJ 

Estoppel  €=>83  —  Stateuents  —  Intent  to 
Abandon  Lbasd— Defense  of  Sttbseqttent 
Lessee. 
In  an  action  for  the  recovery  of  real  estate^ 
by  one  claiming  under  a  prior  lease  against  a 
subsequent  lessee  In  possession,  statements  by 
the  prior  lessee-that  he  did  not  intend  to  do  any- 
thing under  his  lease,  that  as  he  had  not  got 
possession  he  did  not  want  to  do  anything  fur- 
ther under  the  lease,  and  that  be  waa  gomg  to 
throw  up  the  lease,  made  to  the  subsequent  left- 
see,  there  being  no  evidence  that  the  person  mak- 
ing the  statements  was  aware  at  the  time  that 
the  subsequent  lessee  intended  to  procure  a  lease 
on  said  land,  or  that  the  statements  were  made 
for  the  purpose  of  leading  the  subeequent  les- 
sees to  rely  and  act  thereon,  do  not  constitute  a 
defense  to  the  action. 

[Ed.  Note.— For  other  -cases,  see  EstoppeL 
Cent  Dig.  §§  218,  227-229;   Dec.  Dig.  «=>&.] 

Commissioners'  Opinion,  Division  No.  1. 
Error  from  District  Court,  Okfuskee  Coun- 
ty;   John  Carruthers,  Judge. 

Action  by  R.  W.  WlUiams  against  Tom 
Hart  and  another.  Judgment  for  plaintiff, 
and  defendants  bring  error.    Affirmed. 

W.  A.  Huser,  of  Okemah,  and  C.  B.  Con- 
ner, of  Wenatchee,  Wash.,  for  plaintiffs  in 
error. 

RUMMONS,  C.  This  action  was  commenc- 
ed In  the  district  court  of  Okfuskee  county 
by  R.  W,  Williams  against  Tom  Hart  and 
Archie  Hart  to  recover  possession  of  a  tract 
of  land  to  which  defendant  in  error  claimed 
to  be  entitled  by  virtue  of  a  lease  executed 
by  the  guardian  of  an  Indian  minor.  At  the 
close  of  the  evidence  the  trial  court  directed 
a  verdict  for  the  defendant  in  error  for  the 
possession  of  the  laud  sought  to  be  recovered. 
Plaintiffs  In  error  complain  of  this  action  of 
the  trial  court,  and  bring  tills  proceeding  in 
error  to  reverse  the  same. 

We  have  not  been  favored  with  a  brief  on 
behalf  of  the  defendant  in  error;  but  we 
have  examined  the  brief  of  plaintiffs  in  er- 
ror, and  have  reached  the  conclusion  that  the 
assignment  of  error  argued  therein  is  not 
well  taken.  The  plaintiffs  In  error  relied,  as 
a  defense  to  the  action  of  defendant  In  er- 
ror, upon  certain  statements  made  by  him  to 
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the  effect  that  he  Intended  to  throw  np  nis 
lease — ^Intended  to  have  nothing  more  to  do 
with  it  It  appears  from  the  brief  of  plain- 
tiffs in  error  that  the  lease  to  defendant  in 
error  was  executed  about  one  year  prior  to 
the  lease  to  plaintiffs  in  error,  and  that  both 
leases  were  duly  executed  with  the  approval 
of  the  county  court  of  Mcintosh  county. 
Plaintiffs  in  error  set  out  in  th^r  brief  ex- 
cerpts from  the  testimony  upon  which  they 
relied  to  establish  their  defense  to  the  action 
of  defendant  in  error.  We  do  not  think  the 
testimony  set  out  warrants  the  conclusion 
that  plaintiffs  in  error  seek  to  reach.  They 
contend  that  the  statements  made  by  defend- 
ant in  error  to  them  constitute  an  abandon- 
ment of  his  rights  under  the  prior  lease,  and 
estop  him  from  thereafter  asserting  any 
rights  over  their  lease.  The  statements  con- 
tained in  the  brief  claimed  to  have  been  made 
by  defendant  in  error  only  go  to  a  declara- 
tion of  his  intention  not  to  tiave  anything 
more  to  do  with  the  land  in  controversy,  and 
.  an  intention  not  to  do  anything  more  under 
his  lease,  and  that  because  he  had  been  un- 
able to  secure  possession  of  the  land  he  would 
do  nothing  more  about  it.  It  does  not  ap- 
pear-in  the  brief  that  at  the  time  he  made 
these  statements  be  knew  that  the  plaintiffs 
in  error  were  about  to  lease  this  land,  or 
that  they  had  made  any  inquiry  of  him  as 
to  his  intentions  with  regard  to  the  lease, 
for  the  purpose  of  being  guided  by  his  state- 
ments in  taking  the  lease,  which  they  subse- 
quently secured.  Mere  declaration  of  a  per- 
son in  ordinary  conversation  as  to  his  inten- 
tions as  to  his  property,  made  under  circum- 
stances which  do  not  indicate  to  him  that 
the  persons  to  whom  the  statements  are  made 
intrad  to  rely  npon  the  same,  and  not  made 
for  the  purpose  of  influencing  their  conduct, 
do  not  rise  to  the  dignity  of  an  estoppel. 

The  brief  of  plaintiffs  in  error  disclosing 
no  error  committed  by  the  court  below,  the 
Judgment  should  be  affirmed. 

FEB  CURIAM.    Adopted  in  whole. 


(5S  OU.  170) 

PAULS  VALLEY  NAT.  BANK  ▼.  MITCH- 
ELL. (No.  6819.) 

(Supreme  Court  of  Oklahoma.    Feb.  1,  1916.) 

(Byllabu*  by  the  CourtJ 

Banks  and  Bawkiso  «=>270  —  National 
Banks  —  Usubt  —  Recovebt  of  Penalty 
— De^cand. 

An  action  to  recover  donble  the  amount  of 
DsnrioQS  interest  paid,  aeainst  a  national  bank 
is  governed  by  section  6198,  Revised  Statutes 
United  States  (U.  S.  Comp.  St  1913,  §  9759), 
and  not  by  section  1005,  Revised  Lews  1910, 
and  it  is  not  necessary  in  such  an  action  to  al- 
lege and  prove  a  demand  for  the  return  of  the 
usury  claimed. 

[Eid.  Note. — For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  §i  1023-1053;  Dec.  Dig. 
«=>270.] 


Commissioners'  Opinion.  Diylslon  Na  1. 
Error  from  County  Court,  Garvin  County; 
W.  R.  WaUace,  Judge. 

Action  by  J.  F.  Mitchell  against  the  Pauls 
Valley  National  Bank,  a  corporation.  Judg- 
ment for  plaintiff,  and  defendant  brings  er- 
ror.   Affirmed. 

Thompson  4:  Patters<»i,  of  Faola  Vailey, 
for  plaintiff  In  error. 

RUMMONS.  C.  This  action  was  com- 
menced in  the  county  court  of  Oarvin  oouih 
ty  to  recover  f r<»n  the  plaintiff  In  error  the 
penalty  for  usury  prescribed  in  section  5198. 
Revised  Statutes  United  State&  The  causa 
was  tried  to  a  Jury,  and  resulted  In  a  verdict 
and  Judgment  for  defendant  in  error,  to  re- 
verse which  plaintiff  in  error  brings  this 
proceeding. 

The  first  proposition  urged  by  plaintiff 
in  error  is  that  the  court  erred  in  overrul- 
ing its  demurrer  to  the  petition,  its  objec- 
tion to  the  introduction  of  evidence,  its  de- 
murrer to  the  evidence,  and  its  motion  to 
instruct  the  Jury  to  return  a  verdict  in  ita 
favor.  All  these  rested  upon  the  proposi- 
tion that  it  was  necessary  for  the  defend- 
ant In  error  to  allege  and  prove  a  demand 
for  the  return  of  the  alleged  usurious  Inter- 
est before  he  could  recover.  We  do  not 
think  this  assignment  of  error  Is  well  tak- 
en. This  suit,  being  against  a  national 
bank,  is  governed  by  the  provisions  of  the 
act  of  Congress  relating  to  national  banka. 
Congress  has  exclusive  right  to  legislate  aa 
to  national  banks,  and,  having  legislated 
upon  the  subject  of  the  recovery  of  usury 
from  national  banks,  such  legislation  is  ex- 
clusive. Farmers'  ft  Mechanics'  Bank  ▼. 
Dearing,  91  U.  S.  29,  23  L.  Ed.  196,  199.  It 
is,  however,  argued  by  plaintiff  in  error  that, 
while  defendant  in  error  can  only  recover  the 
penalty  prescribed  by  the  Revised  Laws  of 
the  United  States,  yet,  having  brought  his 
action  in  the  state  court,  he  is  bound  by  the 
procedure  governing  actions  for  the  recoTery 
of  the  penalty  provided  by  Bevlaed  Laws 
1910,  I  1006,  for  the  taking  of  usurious  in- 
terest The  fallacy  of  the  argument  of  plain- 
tiff in  error  lies  in  the  fact  that  the  action 
of  defendant  in  error  is  not  brought  to  recover 
the  penalty  prescribed  in  section  1005,  Revis- 
ed Laws,  1910,  but  to  recover  the  penalty  pre- 
scribed by  the  Revised  Laws  of  the  United 
States,  and,  no  demand  being  prescribed  by 
such  statute,  it  was  not  necessary  for  defend- 
ant in  error  to  make  demand  in  order  to  enti- 
tle him  to  a  recovery.  The  Revised  Laws 
of  the  United  States  provide  that  the  penalty 
may  be  recovered  in  an  acticm  in  the  nature 
of  an  action  of  debt,  and,  as  no  demand  was 
ever  necessary  to  maintain  the  action  of 
debt  the  trial  court  committed  no  error  In 
overruling  plaintiff  in  error's  objections. 

Plaintiff  in  error  next  complains  of  the 
instructions  given  by  the  court    While  the 
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form  of  the  Instrnctlon  complained  of  set 
out  in  the  brief  of  plaintiff  in  error  is  open 
to  criticism,  yet,  taken  together  with  all  the 
instructions  given  by  the  court,  we  cannot 
Bay  that  the  jury  was  misled  thereby  as 
to  the  burden  of  proof,  and  the  giving  of  the 
Mtme  did  not,  therefore,  ccmstitute  reversible 
error. 

Plaintiff  in  error  further  complains  of  the 
refusal  of  an  Instruction  requested  by  it 
We  do  not  think  the  instruction  requested 
correctly  stated  the  law  applicable  to  the 
case,  and  therefore  the  court  committed  no 
error  in  refusing  the  same. 

Complaint  is  further  made  of  the  rulings  of 
the  court  upon  the  admission  of  testimony; 
but  we  do  not  think  the  rulings  complained 
of  constitute  prejudicial  error. 

We  have  not  been  favored  by  a  brief  for 
the  defendant  in  error,  but  a  careful  exam- 
ination of  the  brief  of  plaintiff  in  error  does 
not  disclose  the  commission  of  any  rever- 
sible error  by  the  trial  court,  and  its  judg- 
ment should  therefore  be  affirmed. 

PUB  CURIAM.    Adopted  in  whole; 


(65  Okl.  221) 

WALEEB  v.  WEST  PUB.  CX).     (No.  6501.) 

(Supreme  Ourt  of  Oklahoma.    Feb.  1,  1916.) 

(SyUalui  ly  the  Oovrt.) 

1.  Appeal  and  Ebbob  «=9926— PixADino  «=» 
801— Heabsat  —  SwoBN  Statement  of  Ac- 
count—Itemized Statement. 

In  an  action  in  which  a  verified  answer 
la  filed  denying  the  allegations  of  the  petition,  a 
sworn  itemized  statement  of  the  items  and  cred- 
its eomposine  the  basis  of  the  action,  if  properly 
objected  to,  is  not  admissible  in  evidence. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {S  1279,  2899,  3729,  3730, 
3735-3747:  Dec.  Dig.  «=s>926;  Pleading,  Cent 
Dig.  SI  90S,  009;    Dec.  Dig.  <3=»304.] 

2.  Sales  ®=»359— Action  roB  Prick — SUFH- 
ciENCT  OF  Evidence. 

Tlie  evidence  examined,  and  found  to  sus- 
tain the  judgment,  except  as  to  a  clerical  error 
therein  in  the  sum  of  $8.25. 

[Ed.  Note. — For  other  cases,  see  Sales,  Cient 
Dig.  SS  611,  1066-1050;  Dea  Dig.  <&=>359.] 

Commissioners'  Opinion,  Division  No.  1. 
Error  from  Superior  Court,  Muskogee  C!oun- 
ty ;   Farrar  L.  McCain,  Judge. 

Action  by  the  West  Publishing  Company 
against  H.  T.  Walker.  Judgment  for  plain- 
tiff, and  defendant  brings  error.  Modified 
and  affirmed. 

J.  J.  Bruce,  of  Muskogee,  for  plaintiff  in 
error.  E.  H.  Blspham,  of  Muskogee,  for  de- 
fendant in  error. 

COLLIER,  C.  This  action  was  brought  by 
defendant  in  error  against  plaintiff  in  error, 
based  upon  the  following  contract: 

"In  consideration  of  the  shipment  to  me  at 
the  above  address  of  the  books  named  on  the 
back  of  this  contract  (said  books  to  belong  to 
the  West  Publishing  Company  until  paid  for), 
I  agree  to  pay  to  the  West  Publishing  Company 


the  sum  of  S33a.00  as  follows:  $41.00  cash; 
balance  $10.00  i>er  month  beginning  May  1, 
1009. 

"Payable  at  St  Paul  Mfain.,  with  intn-est  at 
the  rate  of  6  per  cent  per  annum  from  ma- 
turity until  paid. 

"[Signed]    H.  T.  Walker." 

Defendant  answered,  admitting  the  execu- 
tion of  said  contract,  and  that  he  was  in- 
debted to  plaintiff,  which  he  stated  he  was 
able  and  willing  to  pay,  about  $120.  L'pon 
the  trial,  without  objection  or  exception,  a 
sworn  statement  of  the  cashier  of  plaintiff, 
based  upon  said  contract  was  admitted  in 
evidence  showing  that  said  defendant  was 
indebted  to  plaintiff  in  the  sum  of  $173.75. 
Defendant  in  his  own  behalf  testified  that  he 
had  paid  to  plaintiff  upon  said  contract,  and 
for  other  books  to  the  amount  pf  $42,  the 
sum  of  $25a65. 

The  case  was  tried  to  the  court,  and  judg- 
ment rendered  against  defendant  in  the  sum 
of  $173.75.  Motion  for  new  trial  was  filed, 
overmled,  and  excepted  to.  To  reverse  said 
judgment,  this  appeal  is  prosecuted. 

Plaintiff  in  error  in  his  brief,  says: 

"There  are  several  assignments  of  error  set  up, 
but  they  raise  only  one  question  for  the  con- 
sideration of  this  court:  Was  the  findings  of 
the  trial  court  sustained  by  sufficient  eviaeno& 
and  not  excessive?  If  this  question  is  answered 
in  the  affirmative  the  judgment  of  the  trial 
court  should  l)e  affirmed. 

"Ex  parte  affidavits  rank  in  the  scale  of  evi- 
dence in  equal  grade  with  hearsay  testimony, 
and,  in  the  absence  of  any  statute  or  rule  of 
court  expressly  authorizing  it,  such  affidavits 
can  never  be  admitted  in  evidence  to  prove  the 
truth  of  facts  directly  in  controversy,  unless 
received  by  consent,  or  without  opposition  where 
such  oppositi<m  might  have  been  made.  As  to 
sv'Ch  matters,  the  testimony  of  witnesses  must 
be  taken  in  open  court  or  upon  deposition,  «o  as 
to  afford  an  opportunity  for  cross-examination." 
2  (3yc  85. 

[1]  If  proper  objection  had  been  made,  said 
Itemized  statement  should  have  been  ex- 
cluded. There  being  no  objection  to  the 
introduction  of  said  itemized  account,  it 
must  be  presumed  that  the  same  was  ad- 
mitted by  consent  Uiwn  admitting  the  exe- 
cution of  the  cotatract  and  pleading  payment, 
the'  burden  was  shifted  to  defendant  to  prove 
payment 

[2]  The  instrument  sued  upon  provided  for 
the  payment  of  interest  on  the  deferred  pay- 
ments therein  named,  which  payments,  to 
the  amount  of  $10,  matured  each  month. 
That  plaintiff  was  entitled  to  charge  such 
interest  seems  to  liave  been  entirely  over- 
looked by  defendant,  and  was  doubtless  con- 
sidered by  the  trial  court  When  the  inter- 
est stated  In  said  itemized  account  is  con- 
sidered, it  will  be  found  that  there  is  a  very 
slight  difference  in  the  said  statement  and 
the  testimony  of  defendant  as  to  payments. 
Of  course,  while  defendant  should  pay  in- 
terest on  the  deferred  payments,  he  was  also 
entitled  to  be  credited  with  interest  on  the 
partial  payments  made  by  him,  and  In  said 
statement  this  matter  was  overlooked,  as  it 
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was  also  by  the  conrt  A-careful  compnta- 
tlon  of  the  credits  to  which  defendant  was 
entitle  hy  reason  of  interest  on  the  partial 
payments,  Interest  being  calculated  for  the 
entire  deferred  payments  in  said  statement, 
we  find  to  be  $8.25,  and  to  this  extent  the 
Judgment  rendered  is  ezcesslve.  It  follows 
that  there  is  sufficient  evidence  to  sustain  the 
Judgment,  If  said  clerical  error,  caused  by 
failure  to  credit  defendant  with  interest  on 
bis  partial  payments,  be  corrected. 

1?he  Judgment  should  be  modified  by  reduc- 
ing same  $8.26,  and,  as  so  modified,  should 
be  afflnned. 

PER  CURIAM.    Adopted  in  whole. 


(Se  OM.  308) 

MEEK  T.  TILGHMAN  et  aL     (No.  6418.) 
(Supreme  Court  of  Oklahoma.     Feb.  1,  1816.) 

(BfUaiu*  hy  the  Court.) 

1.  Shzbiffb  akd  Constables  «=»168  —  Ac- 
tion ON  Official  Bond— Pebson  Killed 
Resistino  Abbest  —  Plxadinq  —  COLOB  OF 
Office. 

Where  a  deputy  sheriff  killed  a  man,  and 
his  widow  brought  suit  against  the  sherlB  and 
his  bondsmen  for  damage,  alleging  that  the  hus- 
band of  the  plaintiff  had  committed  a  miade- 
meanor-  in  the  presence  of  the  deputy  sheriff, 
who  thereupon  attempted  to  arrest  him,  and, 
upon  the  deceased  resisting  arrest,  the  deputy 
released  tiis  hold  upon  him,  and  stepped  off  a 
few  steps,  but  returned  to  the  deceased  say- 
ing, "I  will  arrest  you,  anyhow,"  and  shot 
the  deceased,  killing  him,  held,  that  the  facts 

S leaded  show  this  act  was  done  while  in  the 
ischarge  of  his  official  duty,  and  under  the  color 
of  office,  and  that  it  was  error  to  sustain  a  de- 
murrer to  the  petition,  on  the  theory  that  at  the 
time  of  the  shooting  the  deputy  was  only  engag- 
ed in-a  personal  encounter,  and  not  acting  under 
the  color  of  office. 

[Ed.  Note. — For  other  cases,  see  Sheriffs  and 
Constables,  Cent  Dig.  S{  398-404;  Dec.  Dig. 
<8=9l68.] 

2.  Shkbiefs  and  Constables  i8=»167— Offi- 
cial Acts— What  Constitote. 

The  mere  fact  that  a  peace  officer  in  the 
discharge  of  his  duty  becomes  angered  does  not 
rob  his  acts  of  their  official  character.  Nor 
does  the  fact  that  he  may  have  momentarily 
abandoned  bis  effort  to  discharge  this  official 
duty  render  the  resumption  of  it  any  the  less  an 
official   act. 

[Ed.  Note.— For  other  cases,  see  Sheriffs  and 
Constables,  Cent  Dig.  §{  354-371;  Dec.  Dig. 
«=>157.] 

3.  Shebiffs  and  Constables  «=»167  — 
Wbonqfdl  Acts  of  Dbfdtt  Shebiff— Lia- 
bility ON  OrFiciAL  Bond. 

Under    the   Constitution,    the   law   cannot 

'  inflict  the  death  penalty  as  punishment  for  a 

misdemeanor;    and  an  officer  certainly  has  no 

right  to  kill  a  person  guilty  of  a  misdemeanor  to 

prevent  him  from  escaping  justice. 

[Ed.  Note. — For  other  cases,  see  Sheriffs  and 
Constables,  Cent  Dig.  §§  354-371;  Dec  Dig. 
«=>157.] 

Commissioners'  Opinion,  Division  No.  2. 
Brror  from  Superior  Court,  Pottawatomie 
County;   George  O.  Abemathy,  Judge. 

Actl<m  by  May  Meek,  administratrix, 
against  3.  B.  Tilgbman  and  others.    Judg- 


ment for  defendants,  and  plaintiff  brings  er- 
ror.   Reversed  and  remanded. 

W.  S.  Pendleton,  of  Shawnee,  for  plaintiff 
in  error.  T.  G.  Cutlip  and  McClain  Taylor, 
botb  of  Tecumseb,  for  defendants  In  error. 

BRETT,  C.  This  is  an  action  on  a  aber- 
iff's  bond  commenced  In  the  snperior  ooort 
of  Pottawatomie  county  by  the  plaintiff  In 
error  against  the  defendants,  the  aberiff  of 
that  county  and  his  bondsmen,  .to  recover 
damages  for  the  alleged  wrongful  killing  of 
her  husband  by  a  deputy  sheriff.  The  par- 
ties will  be  referred  to  as  plaintiff  and  de- 
fendants, as  they  appeared  in  the  lower  court. 

[1]  The  petition,  after  alleging  that  the 
plaintiff  is  the  administratrix  of  the  estate 
of  M.  H.  Meek,  deceased,  alleges  that  E.  A. 
Pierce  was  the  duly  elected,  qualified,  and 
acting  sheriff  of  Pottawatomie  county,  and 
that  the  defendants  King,  Green,  Perry,  and 
Wilson  are  his  bondsmen,  and  <diarges  that 
one  J.  B.  Tilghman  was  a  duly  appointed. 
qualified,  and  acting  deputy  sheriff,  and  al- 
leges, in  substance,  that  on  the  19th  day  of 
March,  1911,  M.  H.  Meek,  then  Uving,  was 
the  husband  of  plaintiff ;  that  he  had  a  bot- 
tle of  whiKky  on  bis  person,  and  was  convey- 
ing same  from  place  to  place  in  the  dty  of 
Shawnee ;  that  he,  the  said  Meek,  broke  said 
bottle  of  whisky  against  a  brick  wall  in  the 
presence  of  said  J.  B.  Tilghman;  that  said 
Tilghman  attiempted  to  arrest  Meek;  "that 
the  said  Meek  then  and  there  protested 
against  said  arrest,  insisting  that  the  said 
Tilghman  had  no  right  to  arrest  him  with- 
out a  warrant;  the  said  Tilgbman  still  in- 
sisted on  holding  the  said  Meek  under  arrest, 
dragging  him  some  yards,  but  finally  released 
his  bold  and  walked  away  a  short  distance 
from  the  said  Meek;  that  during  this  time 
the  said  M.  H.  Meek  and  the  said  officer  were 
quarreling  'and  calling  each  other  hard 
names,  when  suddenly,  in  a  fit  of  anger  and 
rage,  said  Tilghman  whirled  around,  draw- 
ing his  revolver,  and,  walking  back  to  the 
said  Meek,  said,  "I  will  arrest  you,  anyhow," 
and  fired  at  the  said  Meek  several  shots 
from  the  said  revolver  three  of  said  shots 
taking  effect  In  the  body  of  the  said  Meek, 
killing  him  instantly."  And  the  plaintiff  ask- 
ed for  actual  and  also  exemplary  damages. 
No  service  of  summons  was  bad  upon  Tilgh- 
man, as  it  appears  he  had  absconded.  The 
sheriff  and  his  bondsmen  each  filed  general 
demurrers  to  the  petition  of  plaintiff,  which 
were  sustained  by  the  court.  The  plaintiff 
declined  to  amend  her  petition,  and  judg- 
ment was  rendered  against  her  for  tbe  costs, 
and  from  this  judgment  she  appeals  to  this 
court. 

The  sole  question  is  whether  the  petition 
stated  a  cause  of  action  against  the  sheriff 
and  his  bondsmen.  The  defendants  insist 
that  it  does  not;  for  the  reason  that  the 
petition  does  not  allege  facta  sufficient  to 
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show  that  at  the  time  the  wrong  was  com- 
mitted Tllghman  was  acting  in  bis  official 
capacity,  and  in  the  discharge  of  his  official 
duty.  But  they  say,  on  the  other  hand,  it 
shows  that  TUglunan  had  abandoned  the 
arrest,  and  returned  to  engage  in  a  personal 
encounter.  But  we  cannot  agree  with  this 
contention.  While  it  Is  true  that  the  petition 
is  not  a  model,  yet,  as  we  have  said  before, 
there  Is  a  wide  distinction  between  a  defec- 
tive statement  of  a  good  cause  of  action  and 
the  statement  of  a  defective  cause  ot  action ; 
and  the  petition,  we  think.  Is  good,  as  against 
a  general  demurrer. 

[2]  The  facts'alleged  are  sufficient  to  show 
that  the  deceased  was  guilty  of  having  com- 
mitted a  public  offense  in  the  presence  of  an 
officer  (section  3605,  Rev.  Laws  1910),  and 
section  S664,  Bev.  Laws  1910,  made  it  the 
duty  of  the  officer  to  arrest  him  without  a 
warrant  The  facts  alleged  show  that  he  did 
this,  but,  owing  to  the  resistance  of  deceased, 
released  his  hold  aa  him  and  walked  a  short 
distance  away,  but  walked  back  to  the  de- 
ceased, saying,  "T  will  arrest  yon,  anyhow," 
and  fired  the  fatal  shots.  Under  the  stat- 
ute, that  it  was  his  duty  to  arrest  the  de- 
ceaised  without  a  warrant  Is  clear;  and  the 
facts  pleaded  show  that  he  was  persisting  In 
his  effort  to  discbarge  this  duty  at  the  time 
he  fired  the  fatal  shots.  To  ascribe  any  oth- 
er meaning  to  the  language  he  is  alleged  to 
have  used  on  returning  to  the  deceased  would 
be  strained.  The  mere  fact  that  he  became 
angered  In  the  discharge  of  bis  official  duty 
does  not  rob  it  of  Its  <^clal  character.  Nor 
does  the  fact  that  he  may  have  momentarily 
abandoned  the  effort  to  discbarge  this  offi- 
cial duty  render  the  resumption  of  that  effort 
any  the  less  an  official  act 

The  defendants  cite  numerous  authorities 
to  the  effect,  that  a  peace  officer's  bondsmen 
are  not  liable  for  extra-official  acts,  and  that 
before  the  bondsmen  can  be  held  liable  it  is 
necessary  to  allege  and  prove  that  the  unlaw- 
ful act  was  done  under  the  color  of  office  and 
wblle  acting  in-  the  general  line  of  bis  official 
duties.  That  Is,  we  think,  the  correct  rule, 
and  the  one  we  have  applied  in  testing  the 
sufficiency  of  the  facts  pleaded  In  the  peti- 
tion under  consideration.  In  Brown  v.  Wea- 
ver, 76  Miss.  7,  23  South.  388,  42  L.  R.  A. 
423,  71  Am.  St  Rep.  512,  in  a  well-considered 
oplitlon  the  court  quotes  from  Murfree  on 
Sheriffs  as  follows: 

"If  the  act  from  which  the  iniury  resulted 
was  an  official  act,  the  authorltfes  are  clear 
that  the  sheriff  is  answerable;  if  it  was  not 
an  official,  but  a  personal,  act,  it  is  equally  clear 
that  he  is  not  answerable.  But  an  official  act 
does  not  mean  what  the  deputy  might  lawfully 
do  in  the  execution  of  his  office;  if  so,  no  ac- 
tion would  ever  lie  against  the  sheriff  for  the 
misconduct  of  his  deputy.  It  means,  therefore, 
whatever  is  done  under  color  or  by  virtue  of  his 
office." 


And  the  author  then  adds: 

"To  hold  the  deputy  and  his  sureties  liable  to 
the  sheriff  on  his  bond,  it  la  not  necessary  that 
the  deputy  should  be  acting  under  color  of  some 
writ,  but,  if  he  is  acting  under  color  of  his  of- 
fice, and  professing  so  to  act  and  inducing  oth- 
ers interested  to  bdieve  he  is  acting  colore 
officii,  he  and  his  sureties  will  be  bound  by  such^ 
acts.  No  other  rule  would  be  safe.  Sureties 
are  not  needed  on  a  sheriff's  l>onds,  if  they  are 
only  to  be  held  when  he  acts  legally.  They 
vouch  for  his  acts,  and  bind  themselves  to  make 
good  any  damage  ne  may  cause  to  any  one  while 
acting  under  color  of  his  office." 

[3]  This  clearly  distingnlsheB  the  acts  of 
a  deputy  for  which  the  sheriff  and  his  bonds- 
men are  liable  from  those  for  which  they 
are  not  liable;  and  we  think  the  pleader  In 
the  petition  nnder  consideration  has  pleaded 
facts  which  show  this  act  was  done  under 
color  of  office.  And  It  is  well  settled  that  a 
peace  officer,  In  making  an  arrest  may  only 
use  such  force  as  is  necessary  to  overcome 
the  resistance  he  encounters,  and  cannot  take 
the  life  of  the  accused  or  Inflict  upon  him 
great  bodily  harm,  except  to  save  his  own 
life  or  to  prevent  a  like  barm  to  himself. 
And  Ulilng  a  man  guilty  of  a  misdemeanor 
in  an  effort  to  arrest  him  Is  inexcusable.  In 
Brown  T.  Weaver,  supra,  tbe  court  says: 

"  'A  resort  to  a  measure  so  extreme  in  cases 
of  misdemeanor  was  never  permitted  by  the 
common  law.  1  East  P.  G.  302.  That  law  has 
not  It  is  believed,  lost  any  of  its  humanity  since 
the  time  of  the  writer  we  have  just  cited. 
•  •  •  But  without  legislative  authority  the 
severity  of  a  remote  age  ought  not  to  be  ex- 
ceeded in  dealluK  with  those  who  are  accused  of 
smaller  offenses.     •    •    • 

"  'It  has  been  said  that  the  officers  of  the  law 
are  clothed  with  its  sanctity,  and  "represent  its 
majesty."  •  •  •  But  the  lawmaking  power 
itself  could  not  under  the  Constitution,  inffict 
the  death  penalty  as  a  punishment  for  a  simple 
misdemeanor.  •  •  *  And  it  would  ill  oe- 
come  the  "majesty"  of  the  law  to  sacrifice  a 
human  life  to  avoid  a  failure  of  justice  in  the 
case  of  a  petty  offender,  who  is  often  brought 
into  court  without  .arrest,  and  dismissed  with  a 
nominal  fine.'" 

We  think  the  petition  states  facts  suffi- 
cient to  show  that  Tllghman  killed  deceased 
while  acting  in  tbe  general  line  of  bis  offi- 
cial duties  and  under  the  color  of  office.  This 
being  true,  section  1695,  Revised  Laws  1010, 
siieciflcally  makes  the  sheriff  and  his  bonds- 
men liable  for  the  "acts  and  omissions  of 
his  nndersheriff,  deputy  sheriffs  and  persons 
deputed  to  do  particular  acta" 

But  there  is  no  question  that  the  petition 
wholly  falls  to  state  a  cause  of  action  for 
puultlve  or  exemplary  damages,  as  against 
the  sheriff  or  his  bondsmen. 

We  therefore  recommend  that  tbe  Judg- 
ment be  reversed,  and  tbe  cause  remanded 
for  further  proceedings  not  Inconsistent  with 
this  opinion. 

PSm  CUBIAK.    Adopted  in  whole. 
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conveyed  this  land  by  warranty  deed  to 
said  L.  C.  Wells,  and  on  the  5th  day  of  Sep- 
tember, 1010,  the  said  L.  C.  Wells  conveyed 
the  said  land  by  warranty  deed  to  F.  M.  Sutr 
ton,  the  defendant  However,  said  McGln- 
nls  and  Wells,  at  all  times  the  title  remain- 
ed in  them,  held  the  same  by  special  arrange- 
ment with  the  defendant  Sutton,  for  his  use 
and  benefit 

On  the  20th  day  of  August,  1010,  the  said 
Ethel  Ross,  while  out  of  the  possession  of 
the  premises,  and  while  the  same  was  occu- 
pied by  the  said  tenants  of  McGinnls  ad- 
versely, conveyed  this  land  by  warranty  deed 
to  the  plaintiff,  for  the  benefit  of  himself 
and  one  W.  B.  Bartlett  The  said  Bartlett 
made  the  transaction  for  the  land,  and  at 
the  time  he  did  so  he  knew  that  the  sald-S. 
L.  and  G.  W.  Tull,  tenants  of  the  said  Mc- 
Ginnls, were  in  possession  of  the  said  prem- 
ises, and  it  also  appears  from  the  evidence 
that  at  the  time  the  said  Ethel  Ross  execut- 
ed the  said  warranty  deed  to  the  plaintiff 
she  bad  not  taken  the  rents  and  profits  from 
said  land  for  the  space  of  one  year  prior  to 
the  time  she  executed  said  deed. 

[1]  The  question  presented  for  our  deter- 
mlnatlop  is  whether  or  not  the '  deed  from 
EHhel  Ross  to  the  plaintiff  Denton  Is  void  as 
against  the  defendant  Sutton,  by  reason  of 
Section  2215,  Comp.  Laws  of  1009  (section 
2260,  Revised  Laws  of  Oklahoma  of  1910); 
the  statute  being  aa  follows: 

"Any  person  who  buys  or  sells,  or  in  any 
manner  procures,  or  makes  or  takes  any  promise 
or  covenant  to  convey  any  pretended  right  or 
title  to  any  lands  or  tenements,  unless  the  gran- 
tor thereof,  or  the  person  making  such  promise 
or  covenant  has  been  in  possession,  or  he  and 
those  by  whom  be  claims  have  been  in  possession 
of  the  same,  or  of  the  reversion  and  remainder 
thereof,  or  have  taken  the  rents  and  profits 
thereof  for  the  space  of  one  year  before  such 
grant,  conveyance,  sale,  promise  or  covenant 
made,  is  guilty  of  a  misdemeanor." 

At  the  time  the  deed  was  executed  to  the 
plaintiff,  the  defendant,  by  and  through  the 
said  Wells  and  tenants  aforesaid,  was  in  the 
adverse  possession  of  the  same.  Fleshor  v. 
Callahan  et  al.,  32  Okl.  283,  122  Pac.  480; 
Vaughan  et  ux.  v.  Holder,  41  Okl.  101,  137 
Pac.  672.  And  this  court,  by  a  long  line  of 
decisions  construing  the  foregoing  statute,  has 
laid  down  the  rule  that  where  the  grantor, 
or  those  by  whom  he  claims,  have  not.  been 
in  possession  or  taken  the  rents  and  profits 
for  the  space  of  one  year  before  such  con- 
veyance, that  such  conveyance  is  void  as 
between  the  grantee  and  the  person  who  was 
at  the  time  of  the  conveyance  In  adverse 
possession  of  the  conveyed  premises.  There- 
fore the  trial  court  committed  error  in  ren- 
dering judgment  for  the  plaintiff.  Miller  v. 
Fryer,  35  Okl.  145,  128  Pac.  713;  Martin  v. 
Cox  et  al.,  31  Okl.  543,  122  Paa  511 ;  Larney 
et  al.  T.  Aldridge,  31  Okl.  447,  122  Pac.  151 ; 
Fleshor  v.  Callahan,  supra;  Vaughan  v. 
Holder,  supra;  Gannon  v.  Johnston,  40  Okl. 
695.  140  Pac.  4.TO,  Ann.  Cas.  1015D,  622;  Hus- 


ton V.  Scott,  20  Okl.  142,  94  Pac.  512,  35  U 
R.'A.  (N.  S.)  721;  Powers  v.  Van  Dyke,  27 
Okl.  27,  111  Pac.  030,  36  L.  R.  A.  (N.  S.)  96; 
BeU  V.  Cook  (C.  C.)  192  Fed.  607 ;  Ruby  t. 
Nunn,  37  OUl.  380,  132  Pac.  128;  Phillips  T. 
Byrd,  43  Okl.  556,  143  Pac.  684;  Sims  T. 
Brown,  140  Pac.  876;  Jackson  v.  Lair,  150 
Pac.  162. 

[2]  There  is  no  merit  in  the  contention  of 
the  defendant  that  the  enrollment  records 
of  the  Commissioner  to  the  Five  Civlllxed 
Tribes  are  not  competent  evidence  to  estab- 
lish the  age  of  the  allottee  This  court  bas 
repeatedly  held  that  such  records  are  condn- 
sive  evidence  as  to  the  age  of  the  allottee  in 
transactions  made  subsequent  to  the  time 
the  Act  of  Congress  of  May  27,  1008  (35  SUt 
I*  c.  100,  p.  812),  went  into  effect  WilUams 
V.  Joins,  84  Okl.  733,  128  Pac.  1013;  Rice  v. 
Ruble,  39  Oia.  51,  134  Pac.  49;  Perkins  t. 
Baker,  41  Okl.  288,  137  Paa  661;  Scott  ▼. 
Brakel,  48  Okl.  665,  143  Pac.  510;  PhUlipa 
V.  Byrd,  supra;  Grayson  ▼.  Dnrant,  43  Okl, 
790,  144  Pac.  502;  Smith  v.  BeU,  144  Pat 
1058;  Diamond  ▼.  Perry,  148  Pac.  88; 
Charles  v.  Thombnrgh,  144  Pac.  1033;  Ma- 
lone  T.  Alderdice,  212  Fed.  668,  120  C.  C.  A. 
204;  CampbeU  v.  McSpadden,  143  Pac.  1138; 
Miller  v.  Thompson,  161  Pac.  102,  recently 
decided  but  not  yet  officially  reported. 

For  the  reason  assigned,  the  judgment  of 
the  trial  court  should  be  set  aside,  and  the 
case  reversed  and  remanded  for  a  new  trial. 

It  is  BO  ordered. 

PER  CURIAM.    Adopted  in  whole. 


(65  OU.  487) 

KEISBL  ▼.   BALDOOK  et  aL      (No.  6337.) 

(Supreme  Court  of  Oklahoma.     Dec  21,  1915. 

Rehearing  Denied  Feb.  15,  1016.) 

(BtUalm*  by  the  Court) 

1.  BVLLB  AND  Notes  «s»336,  842— Pubchasbb 

WITH  Notice  or  Infibicitiks — Defenses. 
Where  the  purchaser  of  a  promissory  note 
has  notice  of  its  infirmities  at  the  time  of  the 
purchase,  he  takes  the  same  subject  to  such  de- 
fenses aa  may  be  maintained  by  reason  of  such 
infirmities. 

When  a  negotiabl^instrument  bears  on  its 
face  such  marks  of  infirmity  as  would  put  an 
ordinarily  prudent  person  upon  inquiry,  the  in- 
dorsee of  such  instrument  takes  the  same  sub- 
ject to  such  defenses  as  are  maintainable  by 
reason  of  its  infirmities. 

[Kd.  Note.— For  other  cases,  see  Billa  and 
Notes,  Cent.  Dig.  §3  817,  830-841;  Dec  Dig. 
«=>335,  342.] 

2.  Bnxs  AND  Notes  ®=>171,  342,  346-Sps- 

CIAL   InDOBSBMENT— EFFECnt  AS  NOTIOB — ^Ll- 
ABILITT   OF   PORCHASEB. 

The  holder  of  three  negotiable  promissory 
notes  for  $2,500  each  purchased  property  of  B. 
for  $6,000,  and  transferred  these  notes  in  pay- 
ment but  retained  an  interest  in  one  of  th« 
notes  to  the  extent  of  the  excess  of  the  notes 
above  the  purchase  price  of  the  property,  and 
in  transferring  one  of  the  notes  the  special  in- 
dorsement was  preceded  by  the  following  mem- 
oranda: "Oklahoma  City,  November  16,  1910. 
On  payment  of  the  within  note  and  interest 
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Mrs.  N.  E.  Baldock  Is  to  receive  $1,530.00  and 
interest  at  6  per  cent."  And  ttiese  notes  were 
transferred  to  C.  prior  to  maturity  and  for 
value,  and  the  amount  of  the  notes  and  Interest 
was  collected  by  O.  Beld,  that  the  above  mem- 
oranda in  effect  destroyed  the  negotiability  of 
the  note,  and  it  was  sufficient  to  put  the  pur- 
chaser npon  inquiry  as  to  Mrs.  Baldock's  in- 
terest therein,  and  such  purchaser  was  not  a 
holder  in  due  course,  and  was  liable  to  Mrs. 
Baldock  for  the  amount  of  her  interest  therein 
in  an  action  for  money  had  and  received. 

(Bd.  Note. — For  other  cases,  see  Bills  and 
Notes.  Gent.  Die,  §g  415,  830-841,  869;  Dec. 
Dig.  «=>171,  342,  346.] 

Commissioners'  Opinion,  Division  No.  2. 
EJrror  from  District  Ck>art,  Oklahoma  Coun- 
ty; W.  K.  Taylor,  Judge. 

Action  by  Nancy  E.  Baldock  against  Harry 
C.  Kdsel  and  others.  Judgment  for  plain- 
tiff, and  the  defendant  nnmed  brings  error. 
Affltmed. 

Everest  &  Campbell,  of  Oklahoma  City,  for 
plaintiff  In  error.  BurweU,  Crockett  &  John- 
son, of  Oklahoma  dty,  for  defendant  In  er- 
ror Baldock. 

OALBRAITH,  O.  Nancy  B.  Baldock  com- 
menced this  action  In  the  trial  court  against 
the  plaintiff  in  error  and  defendants  In  er- 
ror Floyd  H.  Sklrvln  and  W.  B.  Sklrvin  for 
money  had  and  received.  A  Jnry  was  waived, 
and  the  cause  -was  tried  to  the  court,  and  a 
finding  made  In  favor  of  the  plaintiff,  and 
Judgment  rendered  for  the  amount  claimed 
against  the  plaintiff  In  error.  From  that 
Judgment  an  appeal  has  been  prosecuted  to 
this  court  by  petition  In  error  and  case-made. 

It  appears  from  the  record  that  the  defend- 
ant in  error  Mrs.  Baldock  was  the  owner  of 
three  promissory  notes  for  $2,500  each,  and 
secured  by  real  estate  mortgage;  that  she 
purchased  some  property  from  Floyd  H. 
Sklrvln  for  $6,000,  and  gave  in  payment  there- 
of these  mortgage  notes,  after  having  indors- 
ed the  same;  that  the  aggregate  amount  of 
tbe  notes  was  in  excess  of  the  purchase  price 
of  the  property  In  the  sum  of  $1,530;  that 
Mrs.  Baldock  retained  an  Interest  In  one  of 
the  notes  for  this  amonnt;  and  that  Sklrvln 
also  executed  his  promissory  note  to  her  for 
this  amount,  and  on  the  back  of  one  of  the 
notes  transferred  to  him  was  written  this 
indorsement: 

"Oklahoma  City,  November  16,  1910.  On 
payment  of  within  note  and  interest  Mrs.  Nancy 
E.  Baldock  is  to  receive  $1,530.00  and  interest 
from  date  at  6  per  cent.  Pay  to  F.  H.  Sklr- 
vin or  order.     N.  Ew  Baldock." 

Payment  of  tbe  note  was  also  guaranteed 
by  W.  B.  Sklrvin  by  written  Indorsement  on 
the  back  thereof.  Prior  to  maturity,  and 
for  value,  Sklrvin  transferred  and  Indorsed 
the  notes  to  the  plaintiff  in  error,  Kelsel,  and 
Keisel  collected  the  notes  at  maturity,  and 
claims  to  have  been  a  bona  fide  bolder  of  the 
notes,  and  that,  since  he  acquired  them  prior 
to  maturity  and  for  value,  he  took  them  free 
from  all  equities  or  claims  of  Mrs.  Baldock. 

Oral  testimony  was  admitted  at  the  trial, 
over  the  objection  of  the  plaintiff  in  error, 


to  the  effect  that  it  was  understood  between 
'Sklrvln  and  Mrs.  Baldock  at  the  time  tbe 
notes  were  transferred  to  Sklrvln  that  he 
should  hold  this  note  In  which  Mrs.  Baldock 
claimed  an  interest,  and  that  the  same  was 
to  be  placed  in  the  bank  and  held  until  Its 
maturity,  and,  when  collected,  the  $1,530, 
and  Interest,  should  be  paid  to  Mrs.  Baldock. 
The  full  amonnt  of  this  note  and  interest 
was  collected  by  Kelsel,  and  this  action  was 
to  recover  the  Interest  claimed  in  it  by^  Mrs. 
Baldock  to  the  extent  of  $1,530,  and  Interest 
at  6  per  cent  Kelsel's  testimony  as  to  bow 
he  purchased  the  notes  is  as  follows: 

"Q.  Did  yon  agree  with  Floyd  H.  Sklrvin  to 
pnrcnase  the  notes?  A.  -I  did.  Q.  Did  yon  have 
them  in  your  hands?  A.  He  came  out  to  the 
house.  I  was  in  bed.  I  took  a  couple  of  the 
notes ;  presumed  they  were  all  right ;  just  look- 
ed at  them;  saw  that  they  were  $2,500  each, 
you  know.  I  took  up  a  couple  of  them ;  did 
not  look  them  over.  I  did  not  see  that  indprse- 
ment  on  it.  Q.  Tou  did  not  see  the  indorsement 
on  there?  A.  No,  sir.  Q.  What  did  you  do 
then?  A.  1  gave  him  a  check  and  put  the  notes 
in  my  safe.  I  gave  him  the  check.  He  said 
make  it  out  to  W,  B.  Skirvin.  I  made  the  note 
payable  to  W.  B.  Skirvin,  or  check,  rather." 

After  Keisel  discovered  the  memoranda  on 
the  note  In  regard  to  the  interest  of  Mrs. 
Baldock  therein,  he  went  to  W.  B.  Skirvin 
and  bad  tbe  payment  guaranteed.  Sldrvln 
made  a  written  guaranty  on  the  back  of  the 
note  as  follows: 

"On  account  of  indorsement  in  favor  of  Mrs. 
Baldock  I  guarantee  the  full  payment  of  $2,- 
600.00  and  interest  on  this  note  to  H.  O.  Keisel, 
or  order.     W.  B.  Skirvin." 

The  assignments  of  error  as  set  out  In  the  ' 
brief  of  plaintiff  In  error  are  as  follows: 

"The  assignments  o{  error  may  be  all  discuss- 
ed under  two  headings:  First,  it  was  error  for 
the  trial  court  to  admit  evidence  of  the  oral 
agreement  and  conversations  between  Mrs.  Bal- 
dock and  her  attorney  and  the  Skirvins  at  the 
time  the  note  was  dehvered  by  Mrs.  Baldock  to 
Floyd  H.  Skirvin,  on  November  16,  1910 ;  sec^ 
ond,  the  transaction  between  Mrs.  Baldock  and 
Floyd  H.  Skirvin  conferred  absolute  authority 
upon  the  latter  to  sell  and  dispose  of  the  note 
barring  the  so-called  restrictive  and  conditional 
Indorsement,  and  under  tbe  undisputed  evidence 
Keisel  by  the  purchase  of  said  note  from  Floyd 
H.  Skirvin  became  the  absolute  owner  thereof, 
and  of  all  the  proceeds  thereof,  and  of  the  debt 
evidenced  by  said  note,  and  the  judgment  of  the 
trial  court  should  have  been  in  his  favor  on 
this    account" 

[1,  2]  The  oral  testimony  as  to  the  under- 
standing of  Mrs.  Baldock  and  Sklrvin  as  to 
what  should  be  done  with  the  note  at  the 
time  the  same  was  transferred  to  Sklrvln 
was  not  competent  or  reliant  as  to  the 
plaintiff  in  error,  Keisel,  and  he  was  not 
bound  thereby,  provided  he  was  a  holder  of 
the  note  in  due  course.  However,  this  testi- 
mony was  competent  and  relevant  to  show 
the  interest  that  Mrs.  Baldock  retained  In 
this  note,  and  the  title  that  Floyd  H.  Sklrvln 
bad  to  the  same  since,  if  there  was  an  In- 
firmity in  his  title,  and  the  note  bore  evi- 
dence of  this  Infirmity,  the  same  was  passed  to 
Keisel,  and  he  was  not  a  holder  in  due  course. 
The  fact  that  Kdsel  purchased  the  note  lor 
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value  and  before  maturity  did  not  make  blm 
a  bolder  In  due  course,  If  at  the  time  he  pur-' 
chased  the  note  he  bad  notice  of  any  in- 
firmity In  the  instrument  or  defect  in  the  ti- 
tle of  Sklrrln  thereto.  Therefore  the  ques- 
tion is  presented  whether  or  not  the  indorse- 
ment on  the  back  of  the  note  relative  to  the 
Interest  of  Mrs.  Baidock  therein  was  not  suf- 
ficient notice  to  place  Keisel  upon  inquiry  as 
to  the  character  of  title  that  Sklrvln  had, 
and  to  charge  him  with  notice  of  the  Infirmi- 
ty in  Sklrvin'8  title,  and,  in  effect,  to  destroy 
the  negotiability  of  the  note  and  to  make  it 
snbject  to  all  the  defenses  in  bis  hands  that 
it  would  have  been  in  the  hands  of  Floyd  H. 
Sklrvln.  Section  4102,  Rev.  Laws  1910,  de- 
fines a  "holder  in  due  course"  as  follows: 

"A  holder  in  due  course  is  a  holder  who  has 
taken  the  ihstrument  under  the  following  con- 
ditions: First:  That  It  is  complete  and  regu- 
lar upon  its  face;  Second.  That  he  became  the 
holder  of  it  before  it  was  overdue,  and  without 
notice  that  it  had  been  previoasly  dishonored, 
if  such  was  the  fact ;  Third.  That  he  took  it  in 
good  faith  and  for  value ;  Fourth.  That  at  the 
time  it  was  negotiated  to  him  he  had  no  notice 
of  any  infirmity  in  the  instrument  or  defect  In 
the  title  of  the  person  negotiating  it" 

If  Sklrvln  transferred  the  note  to  Keisel 
"in  breach  of  faith,"  as  provided  in  section 
4105,  Rev.  Laws  1910,  with  Sirs.  Baidock, 
Kelsel's  title  to  the  note  was  defective  and  he 
was  not  a  holder  in  due  course.  The  general 
rule  as  announced  by  this  court  in  Jenkins  v. 
Planters'  &  Merchants'  Bank,  34  Okl.  607, 126 
Pac.  757,  in  the  first  paragraph  of  the  sylla- 
bus, is  as  follows: 

"Where  the  purchaser  of  a  promissory  note 
has  notice  of  its  infirmities  at  the  time  of  the 
purchase,  he  takes  same  subject  to  such  de- 
fenses as  may  be  maintained  by  reason  of  such 
infirmities.  When  a  negotiable  instrument  bears 
on  its  face  such  marks  of  infirmity  as  would  put 
an  ordinarily  prudent  person  upon  inquiry,  the 
indorsee  of  such  instrument  takes  same  sub- 
ject to  such  defenses  as  are  maintainable  by  rea- 
son of  its  infirmities." 

The  note  Involved  In  that  case  was  payable 
ta  a  corporation.  It  was  Indorsed  by  the 
president  of  the  corporation,  and  placed  as 
collateral  security  to  the  bank  to  secure  his 
individual  debt  There  was  no  evidence  that 
the  bank  taking  this  note  as  collateral  had 
any  further  notice  of  the  note's  infirmities 
than  such  as  was  disclosed  by  the  note  to  the 
effect  that  Harper  was  pledging  the  compa- 
ny's note  to  secure  his  debt  The.  court  held 
that  that  was  sufiScient  notice  to  place  the 
bank  upon  Inquiry,  and  that  they  should  have 
ascertained  whether  or  not  Harper  bad  au- 
thority from  the'  company  to  use  this  note  as 
collateral  for  bis  own  obligation,  and,  as  it 
did  not  make  that  Inquiry,  it  was  not  a  holder 
in  due  coarse,  and  the  same  was  subject  to 
the  same  defenses  in  an  action  by  the  bank 
as  it  would  have  been  in  the  hands  of  the  cor- 
poration. 

In  the  case  of  Stein  v.  Rhelnstrom,  47  Minn. 
476,  60  N.  W.  827,  the  Instrument  Involved 
was  negotiable  in  form,  a  warehouse  receipt 
for  whisky,  and  contained  the  following 
phrase,  "and  deliver  the  same  upon  payment 


for  the  whisky,  the  United  States  goven*- 
ment  and  state  tax.  Interest,  and  chargea" 
The  court,  in  discussing  the  question,  said: 

"Whether  these  words  should  be  regarded  aa 
equivalent  to  the  words  'upon  payment  for  the 
whisky'  or  'upon  payment  of  the  purchase  price 
of  the  whisky,'  or  as  equivalent  to  some  other 
form  of  expressing  the  fact  that  a  payment  of 
some  part  of  the  price  had  to  be  made,  is  whol- 
ly immaterial  for  the  proper  disposition  of  the 
order  appealed  from,  which  must  be  aflSrmed. 
Strictly  speaidng,  the  receipts  were  not  negoti- 
able, for  they  carried  upon  their  face  a  notice 
that  the  whisky  would  only  be  surrendered  upon 
the  pajrment  of  certain  charges  thereafter  to  be 
ascertained.  If  there  was  anything  doubtful 
or  ambiguous  aoout  the  language  used  as  to  the 
nature,  character,  or  extent  of  the  claim  or  lien, 
a  purchaser  was  put  upon  his  guard,  and  cau- 
tioned to  inquire.  He  was  thereby  notified  of 
an  infirmity  wbich  would  affect  him,  and  this 
notice  was  ample  to  prevent  a  purchase  of  the 
receipts  by  any  person  exercising  ordinary  bosi- 
ness  prudence  and  judgment  without  first  in- 
vestigating. Observing  a  clause  in  the  receipts 
which  was  uncertain,  he.  was  bound  to  learn  its 
meaning,  or,  failing  so  to  do,  to  suffer  the  con- 
sequences. The  words  in  question  were  indefi- 
nite, and  of  doubtful  import,  but  palpably  a 
prepayment  of  some  character  was  required.  In 
addition  to  United  States  government  and  state 
taxes,  interest,  and  charges.  It  devolved  opon 
the  plaintiff,  when  purchasing,  to  discover  what 
was  intended  by  their  use.  The  purchaser  o( 
what  purports  to  be  or  is  said  to  be  negotiable 
paper  must  exercise  ordinary  prudence  in  respect 
to  knowledge  derived  from  an  inspection  of  the 
paper.  Hall  v.  Hale,  8  Conn.  336;  Ayer  v. 
Hutchins,  4  Mass.  370  [3  Am.  Dec.  232] ;  see^ 
also.  Bank  v.  Scott  Ob.,  14  Minn.  77  (Oa  5») 
[100  Am.  Dec:  194]." 

This  case  Is  in  line  with  the  great  weight 
of  authority,  as  will  be  seen  by  reference 
to  Mee  v.  Carlson,  22  S.  D.  865,  117  N. 
W.  1033,  29  L.  R.  A.  (N.  S.)  351,  and  the  very 
full  note  accompanying  said  report 

We  conclude  from  these  authorities  that 
the  indorsement  on  the  note  in  regard  to  the 
Interest  of  Mrs.  Baidock  therein  was  suffi- 
cient to  put  s  reasonably  prudent  man  upon 
inquiry,  and  the  inquiry  would  have  disclosed 
the  defect  in  Sklrvln's  title,  and  the  fact  that 
Keisel  bought  the  note  without  actual  knowl- 
edge of  this  indorsement  cannot  affect  the 
question ;  for  he  is  charged  with  knowledge 
of  this  indorsement  and  everything  It  neces- 
sarily implied.  It  was  certainly  notice  of  the 
defect  in  Sklrvln's  title,  and  was  soffldcnt 
to  put  Keisel  on  Inquiry  to  find  out  the  in- 
terest of  Mrs.  Baidock,  if  any,  in  the  note. 
The  fact  that  he  did  not  see  or  Io6k  for  the 
indorsement  before  purchasing  the  note  can- 
not excuse  him.  The  fact  that  when  he  did 
discover  this  indorsement  he  carried  the  note 
to  W.  B.  Sklrvln  and  secured  his  guaranty  of 
the  payment  is  significant,  at  least,  to  show 
that  the  memoranda  on  the  back  of  the  note 
was  sufficient  to  give  notice  that  Mrs.  Baidock 
had  some  interest  in  the  note,  and  that  there 
was  a  defect  in  his  title.  Keisel  having  tak- 
en this  note  with  the  Imowledge  of  the  In- 
firmity in  Sklrvln's  title,  he  was  not  a  holder 
in  due  course,  and  the  same  was  subject  to 
the  same  defenses  in  his  hands  that  it  would 
have  been  In  the  hands  of  Floyd  H.  Sklrvln, 
and,  he  having  collected  the  fuU  amount  of 
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the  note  and  Interest,  he  Is  liable  to  Mrs.  Bal- 
dock  for  money  had  and  received,  to  the  ex- 
tent of  her  Interest  as  fonnd  by  the  trial 
court. 

We  therefore   recommend  that  the  Judg- 
ment appealed  from  be  affirmed. 

PER  CURIAM.    Adopted  in  whole. 


02  Oil.  Cr.  my   ■ 

■MITCHEMi  V.  STATE.     (No.  A-240T.) 

(Criminal  Court  of  Appeals  of  Oklahoma. 

Feb.  19,  1916.) 

(ByUabu*  by  the  Court.) 
i.  CBiMiitAL  Law  <&=»1159— AppeaIc- Vebdict 

— Etidenoe. 

It  is  the  exclusive  province  of  the  jnry  to 
PASS  upon  the  weight  of  the  evidence  and  the 
credibility  of  the  witnesses,  and,  where  com- 
petent evidence  has  been  introduced  tending  to 
prove  all  the  material  allegations  of  the  informa- 
tion, its  weight  and  sufficiency  to  sustain  a  con- 
^ction  is' for  the  jury. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  H  8074-3083;  Dec.  Dig.  «=> 
1159.] 

2.  iNTOXIOATIIfO  LiqUOBS  «=323e  —  URI.AW- 
TVL  PoSSEBfllOn  —  SurFICIBNOT  Of  Evt- 
DBNCE. 

Evidence  considered,  and  held  sufficient  to 
sustain  a  conviction  for  unlawful  possession  of 
intoxicating  liquor  with  intent  to  sell  the  same. 
[Ed.  Note.- -For  other  cases,  see  Intoxicating 
Idonors,  Cent  Dig.  {}  300-^22;  Dec.  Dig.  «=> 
23&] 

Appeal  from  County  Court,  CanadUm  Conn- 
ty;   W.  H.  Maurer,  Judge. 

A.  J.  Mitchell  was  couTlcted  of  violating 
the  prohibitory  law,  and  ai^eals.    AfBlrmed. 

J.  L  Phelps,  of  El  Beno,  for  plalntUT  in  er- 
ror. R.  McMillan,  Asst  Atty.  Oen.,  for  the 
State. 

PER  CURIAM.  The  plaintiff  In  error  was 
tried  and  convicted  on  an  information  charg- 
ing the  unlawful  possession  of  intoxicating 
liquors,  and  was  sentenced  to  pay  a  fine  of 
$50  and  be  confined  in  the  county  jail  for  30 
days.  From  that  sentence  and  judgment,  he 
appeals.  The  only  noticeable  assignment  of 
error  is  that:  "The  evidence  Is  not  suffi- 
cient to  justify  or  sustain  the  verdict  of  the 
Jury." 

[1,2]  The  testimony  of  J.  M.  Carter,  un- 
dersheriff,  and  P.  Q.  Rowe,  deputy  sheriff, 
was,  in  substance,  as  follows:  That  the  de- 
fendant was  the  keeper  of  a  restaurant  at 
Union  City,  and  in  serving  a  search  warrant 
the  officers  found  63  pint  bottles  of  beer. 
Part  of  It  was  In  a  refrigerator  along  with 
some  soda,  pop  and  other  light  drinks. 

James  Sanders,  and  Lacy  Bennett  testified 
to  having  bought  beer  from  the  defendant 

The  defendant  did  not  testify  as  a  witness, 
but  his  wife  te.stlfled  that  the  beer  was  kept 
for  the  personal  use  of  the  family. 

Under  the  statute  questions  of  fact  are  to 
be  decided  by  the  jury  (section  6873,  Rer. 


Laws),  and,  where  competent  evidence  has 
been  introduced  tending  to  prove  the  material 
allegations  of  the  lnforma.tion,  its  weight  and 
sufficiency  to  sustain  the  conviction  Is  for  the 
Jury. 

Finding  no  error,  the  Judgment  of  the  lower 
court  is  affirmed. 

.     (12  Okl.  Cr.  277) 
BALLARD  v.  STATE.    (No.  A-2171.)» 
(Criminal  Court  of  Appeals  of  Oklahoma. 
Fek  21,  1916.) 

(SvUahui  Iv  the  Court.) 

1.  hohicide  €=9307— dsobebs— instbucnons 
—Evidence. 

While  the  jury  has  the  right  to  determine 
the  degree  of  crime  committed  in  a  homicide 
ctise,  it  is  for  the  court  to  determine  what  de- 
grees of  homidde  the  evidence  tends  to  establish, 
and  it  is  the  duty  of  the  court  to  confine  its 
charge  to  such  degrees. 

[Ed.  Note. — ^For  other  cases,  ^see  Homicide, 
Cent  Dig.  §{  638-641 ;   Dec.  Dig.  ®=>307.] 

2.  HoiuoiDE  «=»78— Maii8i:.avohteb  in  Sec- 
ond Deqsee. 

Where  the  killing  with  a  deadly  weapon 
is  admitted,  and  there  is  no  pretense  that  the 
lulling  was  accidental,  and  where  the  defense  is 
justifiable  honucide  in  self-defense,  there  can  be 
no  issue  of  manslaughter  in  the  second  degree. 

[Ed.  Note.— For  other  cases,  see  Homidde, 
Cent  Dig.  i  104;   Dec  Dig.  «=»78.] 

3.  Cbiminal  Law  «=>1038,  1056  — Review— 
Pbesentation  Below— Instrucxions. 

A  defendant  who  has  been  convicted  of 
manslaughter  in  the  second  degree  cannot  com- 
plain that  the  court  charged  the  law  of  man- 
slaughter in  the  second  degree,  and  that  the  evi- 
dence did  not  justify  such  a  charge,  where  the 
record  shows  no  objection  was  made  or  excep- 
tion taken  to  this  part  of  the  charge  in  the 
court  below. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {|  2846,  2668,  2670;  Dec.  Dig. 
<S=>1038,  1066J 

Appeal  from  District  Court,  Grady  Coun- 
ty ;   Frank  M.  Bailey,  Judge. 

James  Ballard  was  convicted  of  man- 
slaughter in  ihe  second  degree,  and  appeals. 
Affirmed. 

Bond,  Melton  &  Melton,  of  Chlckasha,  for 
plaintiff  in  error.  Cbas.  West,  Atty.  Gen., 
and  C.  J.  Davenport,  Asst.  Atty.  (Sen.,  for  the 
SUte. 

DOYLE,  P.  J.  The  plaintiff  In  error,  here- 
in referred  to  as  the  defendant,  was  convict- 
ed of  the  crime  of  manslaughter  In  the  sec- 
ond degree,  and  in  accordance  with  the  ver- 
dict of  the  jury  was  sentenced  to  imprison- 
ment in  the  county  jail  of  Grady  county  for 
the  period  of  12  months.  The  information 
charged  that  the  defendant,  James  Ballard, 
did  in  Grady  county,  on  or  about  the  5th  day 
of  July,  1913,  kill  and  murder  Arthur  Good- 
night, by  shooting  him  with  a  shotgun.  From 
the  judgment  and  sentence  be  appeals  to  this 
court 

The  evidence  shows  that  the  deceased,  Ar- 
thur Goodnight,  was  a  brother-in-law  of  the 
defendant,   James  Ballard,  having  married 


^s»For  other  casei  see  same  topic  and  KEY-NUUBER  U  all  Key-Numbered  Digests  and  Indexes 
■Rehearing  denied  March  25,  U16. 
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bl8  sister.  The  defendant  lived  with  his 
parents  on  a  farm  near  Dutton  post  office, 
In  Grady  county,  and  the  deceased  with  his 
wife  and  three  children  liTed  in  the  same 
neighborhood.  On  the  3d  of  July  the  deceas- 
ed,' with  his  wife  and  children,  Tlalted  her 
parents,  and  stayed  there  that  night.  The 
next  day  the  deceased  assisted  his  father- 
in-law  to  save  some  alfalfa  hay.  When  the 
deceased  came  to  the  house  that  evening, 
there  was  some  family  trouble.  The  evi- 
dence oftered  by  the  defendant  was  to  the 
effect  that  the  deceased  became  angry  be- 
cause the  women  folks  did  not  save  some  of 
the  Fourth  of  July  ice  cream  and  cake  for 
him.  However,  the  deceased  left  his  wife 
there  and  returned  home.  On  the  next  day, 
during  the  forenoon,  the  deceased  returned 
In  a  buggy  to  his  father-in-law's  place,  and 
took  away  his  three  year  old  daughter.  No 
trouble  occurred  at  that  time.  About  mid- 
day, he  passed  by  the  house  again,  accom- 
panied by  bis  little  glrL  After  passing  the 
house  the  wife  of  the  deceased  waved  to 
blm,  and  he  stopped  down  the  road  from  the 
house  a  distance  of  more  than  100  yards, 
saying  to  his  wife  that  she  would  have  to 
come  down  there  if  she  wanted  to  talk  to 
him.  The  wile  of  the  deceased,  with  her 
baby  In  her  arms,  started  to  the  place  where 
he  had  stopped  on  the  section  line  road. 
The  defendant  went  to  the  house  and  reach- 
ed behind  the  door  and  got  his  shotgun,  say- 
ing to  his  sister  that  it  she  was  going  he 
would  go  along  and  protect  her.  They  went 
on  inside  of  the  fence,  and,  when  they  reach- 
ed the  point  where  the  deceased  had  stopped, 
the  defendant  stepped  on  the  wire  so  his 
sister  could  cross.  About  this  time  the  de- 
ceased got  out  of  the  buggy  and  started  to- 
wards the  fence,  and  then  started  back  to 
the  buggy. 

According  to  the  defendant's  statements  be- 
fore the  trial,  he  asked  the  deceased  if  he 
had  a  gun.  The  deceased  said.  No.  The 
deceased  then  told  him  to  go  and  put  the  gun 
up;  that  he  did  not  need  any  gun.  The 
deceased  then  started  to  cross  over  the  fence, 
and  the  defendant  hit  him  with  the  shotgun, 
and  then  fired  a  shot  over  his  head.  The 
defendant  backed  oft  15  or  20  steps  with  the 
deceased  following  him  up.  Me  then  fired  the 
fatal  shot ;  the  charge  entered  the  left  breast 
above  the  heart  Death  was  almost  instan- 
taneous. The  deceased  did  not  have  a  weap- 
on of  any  kind. 

For  the  state  Cecil  Gatewood  testified  that 
he  lived  near  the  town  of  Dutton;  that  he 
was  at  the  Ballard  place  on  the  day  of  the 
tragedy ;  that  Arthur  Goodnight  lived  a  mile 
and  a  quarter  west  of  the  Ballard  place; 
that  he  was  standing  about  75  yards  north- 
west of  the  parties  when  the  shooting  oc- 
curred, and  saw  Jim  Ballard  fire  the  shot 
that  killed  Arthur  Goodnight;  that  they 
were  5  or  6  steps  apart  when  the  fatal  shot 
was  fired;  that  he  was  "a  great  friend  of 
Jim  Ballard." 


As  a  witness  for  the  defendant  Mrs.  Bessie 
Goodnight  testified  that  she  was  the  widow 
of  the  deceased,  Arthur  Goodnight;  that  on 
Thursday,  with  her  husband  and  children, 
she  went  to  her  father's  bouse,  and  stayed 
there  that  night  so  that  her  husband  could, 
help  her  father  spread  his  alfalfa  the  next 
day;  that  the  next  evening  her  husband 
came  in  from  the  hayfield  for  supper,  and 
became  angry  because  they  did  not  save  any 
ice  cream  for  him,  and  said  he  was  going 
home ;  that  her  mother  asked  him  not  to  io, 
but  he  got  into  his  buggy  and  told  witness  if 
she  was  going  home  with  him  to  get  in,  and 
she  went  to  get  ready,  and  looked  out  and 
saw  him  driving  away ;  that  about  11  o'clock 
the  next  day  he  came  and  got  the  little  girl 
off  the  porch;  that  be  had  bis  single-barrel 
shotgun  leaning  against  the  seat  by  his  side 
in  the  buggy  at  that  time;  that  about  an 
hour  or  two  later  he  drove  down  the  road 
In  the  buggy  with  the  child ;  that  as  he  drove 
by  she  waived  good-bye  to  him,  and  he  stop- 
ped ;  that  he  had  often  made  threats  against 
the  Ballards,  and  she  had  told  her  brother, 
Jim,  about  these  threats;  that  when  he 
^pped  she  asked  him  where  he  was  going, 
and  he  said,  "Come  down  here  and  talk  to 
me ;"  that  as  she  started  to  go  she  asked  he^ 
brother,  Jim,  to  go  with  her;  that  she  was 
canying  her  baby  in  her  arms;  when  they 
reached  the  fence  her  husband  said  to  Jim, 
"I  will  have  you  arrested  before  night  for 
bringing  that  gun  with  you,"  and  Jim  said. 
"Go  ahead;  that's  all  right;  we  have  an 
officer  at  the  end  of  the  road  for  you ;"  that 
her  husband  got  out  of  the  buggy  and  start* 
ed  towards  her  brother,  and  Jim  told  him  to 
stand  back,  that  he  did  not  want  to  ban 
him;  "that  he  came  over  the  wire  and 
grabbed  for  Jim,  and  Jim  knocked  the  lick 
off  with  the  gun,"  and  she  told  her  husband 
to  stand  back  and  not  get  any  closer  to  Jim ; 
that  when  the  second  shot  was  fired  they 
were  four  or  five  steps  apart 

James  Ballard,  the  defendant,  testified 
that  he  was  at  Verden  attending  a  Fourth 
of  July  picnic,  and  did  not  return  home  un- 
til about  midnight  that  night;  that  his  moth- 
er told  him  about  Arthur  Goodnight  going 
away  angry  that  evening,  and  told  him  about 
what  his  sister  had  said  about  their  trouble, 
and  that  he  ha(|  threatened  to  kill  all  of  the 
Ballards;  that  be  was  working  in  the  field 
the  next  day,  and  came  to  the  house  for 
water,  and  the  folks  said  that  Goodnight  had 
been  there  and  stole  the  little  girl,  and  that 
he  had  his  gun  with  htm,  and  his  sister,  Mrs. 
Goodnight,  told  him  about  the  threats  her 
husband  bad  made  against  "her,  him,  and  all 
of  us";  that  when  the  deceased  drove  by 
Mrs.  Goodnight  waved  her  hand  at  liim,  and 
he  stopped;  that  he  told  his  sister  not  to 
go  down  there  to  him ;  that  she  started,  and 
he  took  his  gun  and  went  along  to  .protect 
her;  that  when  they  reached  the  fence  the 
deceased  asked  him  where  he  was  going  with 
that  gun,  and  told  him  to  go  back,  and  he  did 
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not  make  any  answer;  fbat  the  deceased 
said,  "I  will  get  you,"  and  got  out  of  the 
bnggy  and  came  at  blm;  that  as  be  was 
crossing  the  fence  be  struck  blm  with  the 
gun  and  shot  over  bis  head  to  scare  blm  and 
try  to  keep  him  back ;  that  he  kept  on  com- 
ing, and  witness  kept  backing  from  him,  and 
he  shot  blm.    He  further  testified  as  follows: 

"Q.  How  far  were  you  from  him  the  last  time 
you  shot?  A.  About  the  same  distance  when  I 
first  shot  at  him.  Q.  Did  you  shoot  to  kill  that 
shot?  A.  yes,  sir.  Q.  State  to  the  jury  why 
you  shot  the  last  shot  to  kilL  A.  I  run  from 
him  and  back  from  him  as  long  as  I  could,  and 
I  thought  that  was  the  only  chance  to  save  my 
life.  Q.  How  large  was  he?  A.  Weighed 
more  than  200  pounds  dnd  more  than  six  foot 
taa" 

On  cross-examination  be  stated  that  be  did 
not  remember  whether  or  not  bis  sister  ask- 
ed blm  to  go  down  there  to  the  road  with  her. 

In  rebuttal,  Dr.  Messner  testified  that  he 
lired  at  Dutton,  and  the  Ballards  lived  about 
a  mile  west,  and  that  Arthur  Ooodnlgbt  lived 
about  300  yards  east;  that  he  had  a  store 
there,  and  that  Arthur  Goodnight  passed 
the  store  three  times  that  day ;  that  he  talk- 
ed with  blm  about  10  o'clock  that  morning 
while  be  was  sitting  in  bis  buggy,  and  that 
he  did  not  have  a  shotgun,  and  be  drove 
east,  and  about  26  minutes  later  he  returned, 
going  towards  his  home,  with  the  little  girl 
in  the  buggy  with  him;  that  Mr.  Goodnight 
stopped,  and  be  went  out  to  his  buggy  with 
some'luncb  stuff  and  put  It  in  the  back  part 
of  the  buggy,  and  he  gave  some  candy  to  the 
little  girl;  that  he  did  not  see  any  gun  In 
the  buggy,  and  about  an  hour  later  he  drove 
past  the  store,  and  the  little  girl  was  In  the 
buggy  wltb-hlm. 

Mrs.  Dr.  Messner  testified  that  on  the  day 
of  the  tragedy  the  deceased  stopped  at  tbelr 
store  three  times;  that  the  first  time  he  was 
going  towards  Ballards,  and  stopped  at  the 
store  to  use  the  phone;  that  she  saw  his 
buggy  plain,  and  did  not  see  any  gun;  that 
the  little  girl  was  with  liim  when  he  came 
back,  and  she  stood  by  the  buggy  talking  to 
blm,  and  did  not  see  any  gun. 

The  errors  assigned  are  predicated  upon 
exceptions  to  the  charge  of  the  court.  Only 
one  of  the  instructions  excepted  to  is  com- 
plained of  in  the  defendant's  brief.  It  is  con- 
tended that  the  testimony  of  the  defendant 
and  that  of  Mrs.  Bessie  Ooodnlgbt  shows 
conclusively  that  the  defendant  abandoned 


the  conflict  with  the  deceased  and  attempted 
to  withdraw  from  the  same,  and  that  the  der 
ceased  pursued  the  defendant  after  such 
withdrawal,  and  that  under  said  testimony, 
conceding  the  Instruction  complained  of  to 
be  the  law,  the  court  should  have  gone 
further  and  Instructed  the  Jury  that  from 
that  time  forward  the  defendant  had  the 
right  to  defend  himself,  and  was  entitled  to 
the  benefit  of  the  law  of  self-defense. 

[1-3]  Under  the  law  and  the  evidence  in 
this  case  the  issues  to  be  determined  by  the 
Jury  were  murder  or  manslaughter  in  the 
first  degree,  or  justifiable  homicide  in  self- 
defensa  The  action  of  the  court  in  sub- 
mitting to  the  jury  the  issue  of  manslaughter 
in  the  second  degree  is  inexpUcabla  How- 
ever, no  objection  was  made  or  exception 
taken  by  the  defendant  to  this  part  of  the 
charge  of  the  court  It  is  a  sufficient  -an- 
swer to  say  that  the  rule  Is  that,  if  the  court 
commits  error  in  instructing  the  jury  upon 
the  law.appllcable  to  a  higher  degree  of  such 
crime,  and  the  Jury  renders  a  verdict  of 
guilty  of  the  lower  degree,  the  defendant  can- 
not complain,  and  a  defendant  who  has  been 
convicted  of  manslaughter  in  the  second  de- 
gree cannot  complain  that  the  court  charged 
the  UCvf  of  manslaughter  in  the  second  degree, 
and  that  the  evidence  did  not  Justify  such  a 
charge.  Weatherholt  v.  State,  9  OkL  Or.  161, 
131  Pac.  185. 

The  Jury  has  the  right  to  determine  the  de- 
gree of  the  crime  committed  in  a  homicide 
case;  yet  its  determination  must  be  based 
upon  evidence.  It  is  for  the  court  to  de- 
termine what  degree  of  homicide  the  evidence 
tends  to  establish,  and  it  is  the  duty  of  the 
court  to  confine  its  charge  to  such  degrees. 
Where  the  killing  with  a  deadly  weapon  is 
admitted,  and  there  is  no  pretense  that  the 
killing  vras  accidental,  and  where  the  de- 
fense is  Justifiable  homicide  in  self-defense, 
there  can  be  no  issue  of  manslaughter  In 
the  second  degree. 

Upon  the  undisputed  facts  and  the' testi- 
mony of  the  defendant  in  bis  own  behalf,  ba 
was  guilty  at  least  of  manslaughter  in  the 
first  degree.  However,  upon  the  record  be- 
fore us,  our  duty  Is  performed  by  an  af- 
firmance of  the  Judgment  The  judgment  of 
the  district  court  of  Grady  county  Is  there- 
fore affirmed. 

FURMAN  and  ARMSTRONG,  JJ.,  concur. 
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